






’The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled.** 

Chief Justice Greene, in I R.I. 356 . 









CITE BY TITLE AND SECTION 

Tims 

33 C.J.S. Exchange of Property § 8 



CORPUS JURIS 
SECUNDUM 


A COMPLETE RESTATEMENT OF THE ENTIRE 

AMERICAN LAW 

AS DEVELOPED BY 

ALL REPORTED CASES 


By 

DONALD J. KISER, LL. D. 

Editor in Chief 


Assisted by 

The Combined Editorial Staffs 
of 

The American Law Book Co. and West Publishing Co. 


VOLUME IXXXIII 


Kept to Date by Ciunulative Annual Pocket Parts 


IlH^^Bunelsehu library 

Brooklyn, N. Y. 


The American Law Book Co. 



Copyrigrht, 1942 
By 

The American Law Book Company 



EXPLANATION 


T he object in view in preparing Corptts Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatme^jt of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive f)ropositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. 'When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing anotlier convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents- 

C or pus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
arc fittingly accomi^anied by corresponding innovations and improvements in 
mechanical arrangement, typography, and desigpri, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME THIRTY-THREE 


A, 


SXOHAKOB. 

Ab e Noun 

A word of precise import, meaning the giving of 
one thing for another, requiring the transfers to be 
in kind, and excluding transactions into which mon¬ 
ey enters, either as the consideration or as a basis 
of measure;^ also the act of giving or taking one 
thing for another which is regarded as an equiva¬ 
lent.^ It has several dictionary definitions, depend¬ 
ing on the character of the transaction to which it 
is applied.^ While the word ordinarily implies the 
giving of one thing for another, which ordinarily is 
regarded as an equivalent, it may include, under 
particular circumstances, a number of transactions 
in which money is used as the medium of ex- 
ehange,^ and it has been said that, in law, an ex- 
ehange is two sales.^ 

The term is almost synonymous with ^^barter” see 


9 C.J.S. p 1551 note 65, also Exchange of Property 
§ 1, "excambion” and ‘‘excambium,” see 32 C.J.S. p 
1148 notes 30-32, “redemption,” “swap” and “trade;” 
and has been distinguished from “compromise,” 
“lease,” “loan,” and “sale” see Exchange of Proper¬ 
ty § 1. 

As an association for, or the place of, transacting 
business especially by brokers see the C.J.S. title 
Exchanges § 1, also 23 C.J. p 243 note 1-p 245 
note 24; and as the contract of commutation or mu¬ 
tual transfer of property real or personal see Ex¬ 
change of Property § 1. In commercial law, as the 
amount paid for the collection of commercial paper 
coming from a distant point, or the negotiation for 
the transmission of money from place to place see 
Bills and Notes § 8 text and notes 52-56. 

Phrases employing the word are listed in the 
note.® 


1. U.S.—U. S. V. Rodenbouffh, D. 

C.Pa., 21 P.2d 781. 78’2, 783. 

Tex.—Hoovel v. State, 69 S.W.2d 
104. 108. 125 Tex.Cr. 545. 

S. U.S.—Baltimore & O. R. Co. v. 
Western Union Tel. Co., D.C.N.Y.. 
241 F. 162, 170. 

8- Minn.—Mertz v. H. D. Hudson 
Mfg. Co.. 261 N.W. 472. 474. 19*4 
Minn. 636. 

4 . U.S.—Cary v. U. S., D.C.N.T.. 22 
F.2d 298. 299. 

CaL—Robbins v. Pacific Eastern 
Corporation, 66 P.2d 42, 66. 8 Cal. 
2d 241. 

€• VlirasM ooastmed 

(1) ''Acquired In exchange for 
property so received.”—<Jary v. U. 
S., D.C.N.T., 22 F.2d 298, 29'9. 

(2) "Arbitration of exchange.” de¬ 
fined as the business of buying and 
aelling exchange (bills of exchange) 

88aj.S.-l 


between two or more countries or 
markets, and particularly where the 
profits of such business are to be 
derived from a calculation of the 
relative value of exchange in the 
two countries or markets, and by 
taking advantage of the fact that 
the rate of exchange may be high¬ 
er in the one place than in the oth¬ 
er at the same time.—Black L.D. 

(3) "Dry exchange.” see 28 C.J. p 
570 note 17. 

(4) "Exchange of lands” see Ex¬ 
change of Property I 1. 

(5) "Exchange of living,” in ec¬ 
clesiastical law, the practice of re¬ 
signing livings into the bishop’s 
hands, each party being Inducted in¬ 
to the other's benefice.—Black L.D. 

(6) "Exchange of property [or 
properties]” see Exchange of Prop¬ 
erty 9 1. 


(7) "Exchange of securities.”-— 
Kulddell V. Commissioner of Inter¬ 
nal Revenue. C.G.A.Tex., 97 F.2d 725. 
72-6—-Atkins v. Bender. D.C.La., 26 
F.2d 690. 6)95. 

(8) "Exchange of services.”—Bal¬ 
timore & O. R. Co, V. Western Un¬ 
ion Tel. Co., D.C.N.T., 241 F. 162, 
171. 

(9) "Exchange of stock.”—Ameri¬ 
can Security & Trust Co. v. Tait, D. 
C.Md.. 5 F.'Supp. 337, 341. 

(10) "Exchange of such Indemnity 
contracts.”—Standard Auto Ins. 
Ass’n V. Henson, 256 S.W. 414, 417, 
201 Ky. 230. 

(Ill) ‘‘First of exchange,” as the 
first unit in a set of bills of ex¬ 
change drawn in duplicate or tri¬ 
plicate, for greater safety in trans¬ 
mission; all the units sire of the 
same tenor, the intention being that 
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EXCHANGE 


88 C.J.S. 


As a Verb 

To part with, ^ve or transfer to another for an 
equivalent; to barter; to swap;'^ as to exchange 
one security for a different security of some kind, 
or for other property or rights.* 

Phrases employing the word are set out in the 
note.* 


As an Adjective 

Exchange value. The general power of purchase 
of any thing,the command which its possession 
gives over purchasable commodities in general.^^ 
The term is equivalent to ^^market value,” and 
has been distinguished from *^true value.”^* 

Other phrases are listed in the note.^* 


the acceptance and payment of any 
one of them (the first to arrive 
safely) shall cancel the others of 
the set; they are called Individual¬ 
ly the ‘‘first of exchange," “second 
of exchange/* etc.—Black L.D. 

(12) “Flour exchange.*'—Boonvllle 
Milling Co. V. Roth, 1127 N.E. 823. 
82’5. 73 Ind.App. 427. 

(113) “In exchange for.**—Hender¬ 
son V. U. 8., D.C.Pa., 22 F.Supp. 206, 
208. 

(14) “In exchange for property 
sold and delivered.*’—Jacoby v. Mt- 
na Casualty & Surety Co. of Hart¬ 
ford. Conn., 297 N.Y.S. 105, 110, 16'3 
Misc. 862. 

(16) “Owelty of exchange,** de¬ 
fined as a sum of money given, when 
two persons have exchanged lands, 
by the owner of the less valuable 
estate to the owner of the more 
valuable, to eaualize the exchange. 
—Black L.D. 

(16) “Post exchanges** see Army 
and Navy 9 10'4 b. 

(17) ‘*Sale. barter, and exchange.** 
—Young V. State, 243 S.W. 472, 473. 
9*2 Tex.Cr. 277. 

(18) “Sale, lease, exchange or oth¬ 
er disposition of property.”—Pem- 
mer v. City of Juneau, C.C.A.Alas- 
ka, 97 F.2d 649, ff67—In re Norcor 
Mfg. Co., C.C.A.Wis., 97 P.2d 208, 
212 . 

(19) “Sale or exchange.**—^Helver- 
ing V. Nebraska Bridge Supply & 


Lumber Co., C.C.A., 115 F.2d 288, 
290—-Kenan v. Commissioner of In^ 
ternal Revenue, C.C.A., 114 F.2d 217, 
219—Polin v. Commissioner of In** 
ternal Revenue, C.C.A., 114 F.2d 174, 
176. 

(‘20) “Second of exchange” see su¬ 
pra (11) this note. 

7. N.Y.—Dairymen’s League Co-op. 
Ass’n V. Metropolitan Casualty Ins. 
Co. of New York, 8 N.T.S.2d 403, 
404. 

8 . Minn.—Mertz v. H. D. Hudson 
Mfg. Co., 261 N.W. 472, 474, 194 
Minn. 636. 

9. Phrases eoataialiig ^esohaage*’ 
or “exohaiigliig” 

(1) “Appraising, buying, selling, 
exchanging, leasing ... or ne¬ 
gotiating of a loan upon any real 
estate.*’—Seitz v. Troidl, 13 N.Y.S. 
2d 465, 467, 171 Misc. 632. 

(2) “Exchange and convey.”— 
Long V. Fuller, 21 Wis. d21, 12'3. 

(3) “Exchange districts,” by a 
Judge as involving more than au¬ 
thority to hold court for any other 
district Judge.—^Wallace v. Helena 
Electric R. Co., 24 P. 92'6, 25 P. 278, 
282, 10 Mont. 24. 

(4) “Exchange old issues . 

and receive new issues in lieu there¬ 
of.”—Quay V. Presidio & F. R. Co., 
22 P. 925, 92«, 82 Cal. 1, 6. 

(6) “Sell, barter, exchange, or 
give away.”—U, S. v. Jin Fuey Moy, 
D.C.Pa.; 253 F. 213, 216. 


(6) “Use, store, exchange, or sell.*' 
—U. S. V. Pan-American Petroleum 
Co., D.C.Cal., 6 F.2d 43, 83. 

Phrases oosttalBlag "SKohaaged” 

(1) “Exchanged solely for stock.” 
—Beals* Estate v. Commissioner of 
Internal Revenue, C.C.A., 82 F.2d 
268, X70. 

(2) “Sold, mortgaged, exchanged, 
or otherwise disposed of.”—Lord v. 
Smith, 200 N.E. 547, 550, 293 Mass. 
555. 

IOl N.C.—Marriner v. John L. Rop¬ 
er Co., 16 S.E. 906, 907, 112 N.C. 
164. 

As measure of its ntillt j to the pur- 

ohaser 

“The utility of a thing in the es¬ 
timation of the purchaser Is the ex¬ 
treme limit of Its exchange value.” 
—State V. Carson City Savings Bank, 
30 P. 703, 707, 17 Nev. 146. 

11. N.J.—Universal Ins. Co. v. State 
Board of Tax Aplpeals, 1'93 A. 9115, 
916, 118 N.J.Law 538. 

IS. N.J.—Universal Ins. Co. v. State 
Board of Tax Appeals, supra. 

13. Phrases construed 

(1) “Exchange agreement,” as re¬ 
ferring to shipments, control of 
which has been limited thereby.— 
Eastern Coal & Export Corporation 
V. Norfolk & W. Ry. Co., 138 S.E. 
471, 473, 148 Va. 140. 

(2) “Exchange broker” see Brokers 
9 21 . 
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83 C.J.S. 


EXCHANGE OF PROPERTY 

This Title includes mutual transfers of ownership of property by way of interchange without fixed 
price or valuation; contracts for such transfers, executory or executed; rights and liabilities of parties 
to such transfers or contracts; and remedies relating thereto. 

Matters not In this Title, treated dsewhere in this work, see DesorlptiTe-Word Index 


Analysis 

I. IN OENEBAL, §§ U13 
11. REBIEDIES, §§ 14-17 


Sub-Analysis 


1. IN GENE&AL-p 4 

§ 1. Definitions, nature, and distinctions—^p 4 

2. What law governs—^p 7 

3. Requisites and validity—p 7 

4. -Fraud, mistake, and undue influence—^p 13 

5. -Estoppel, waiver, and ratification—p 26 

6. Construction, and rights and liabilities of parties—p 27 

7. - Warranties—^p 38 

8. Modification—^p 39 

9. Termination and rescission—^p 40 

10. - Rescission for wrong or default of adverse party—p 41 

11. Performance—p 51 

12. - Sufficiency—p 56 

13. Conditional exchange—^p 62 


U. REMEDIES—p 62 

§ 14. Breach of contract or nonperformance in general—^p 62 
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§ 1. Definitioiu, Nature, and Distinctions 

a. Definitions and nature generally 

b. Other terms compared and distin¬ 

guished 

a. Definitions and Nature Generally 

An exchange of property le a mutual tranafer of 
property for property other than money. At common law 
a technical exchange of land la a mutual grant of 
equal Intereata, not neceeaarlly in value but In dignity, 
aa a fee for a fee, or a leaae for a certain term for a 
leaae for the aame term, the one in conalderatlon for the 
other. 

An exchange of property is a mutual transfer of 
one or more pieces of property for property other 
than money.l Where a transfer of property takes 
place without the transferor's receiving anything in 
return the transaction is not an exchange.^ An ex¬ 
change of goods is a commutation or transfer of 
goods for goods.^ 

An exchange of land at common law is a mutual 
grant of equal interests, not necessarily in value 


but in dignity, as a fee for a fee, or a lease for a 
certain term for a lease for the same term, the one 
in Consideration for the other,^ but the technical 
exchanges of land, as known to the common law, 
are now of rare occurrence, and the term is gener¬ 
ally used in a broader sense.^ 

b. Other Terns Compared and Distingnlshed 

The word oxohango lo gonerally regarded aa aynony- 
moua with barter, ewap, or trade and It la dlatlngulaha- 
ble from compromlae, leaae, or loan. It haa frequently 
been etated that there le no aubatantlal difference be¬ 
tween a sale and an exchange. Teohnlcally apeaking, 
the worda exchange or barter and aale exprese logically 
different traneactlone. Aa a general but not abaolute 
rule, where the conalderatlon for a tranafer of property 
la expreaaed or valued In money terma and treated aa a 
apecified amount of money the transaction la a sale, but 
where the conalderatlon Is other property not measured 
in money terma the transaotlon le an exchange. 

The word “exchange” is generally regarded as 
S3monymous with “barter,”® “swap”^ or “trade,”® in 
the sense that each is a reciprocal transfer of prop¬ 
erty for property. A compromise,® a lease,i® or a 


1. TT.S.—Law y. McLaughlin, D.C. 
Cal., 2 F.Supp. 601. 

Ind.—Boonvllle Milling Co. v. Roth, 
127 N.E. 823. 78 Ind.App. 427. 

23 C.J. p 184 note 1. 

Other deflaitloaa 

(1) A covenant by which contrac¬ 
tors give to one another one thing 
for another whatever it may be, ex¬ 
cept money.—Dairymen's League 
Co-op. Ass’n. y. Metropolitan Cas¬ 
ualty Ins. Co. of New York, 8 N.T. 
S.2d 403, 411. affirmed 16 K.Y.S.2d 
664, 25'8 App.Div. 847, motions denied 
17 N.Y.S.2d 1002, 268 App.Dlv. 1030 
—23 C.J. p 184 note 1 [a] (2). 

(2) A contract by which the par¬ 
ties mutually giye, or agree to give, 
one thing for another, neither thing, 
or both things, being money only. 
U.S.—U. S. V. Pan-American Petro¬ 
leum Co.. D.C.Cal., 6 F.2d 43, af¬ 
firmed in part and reversed in 
part on other grounds, C.C.A., Pan- 
American Petroleum Co. y. U. S., 9 
F.'2d 7611, certiorari granted Pan 
American Petroleum A Transport 
Co., 46 S.Ct. 36'6, 270 U.S. 640, 70 
L.Bd. 776, affirmed 47 S.Ct. 416, 
VrZ U.S. 4*60, 71 L.Ed. 734. 

Cal.—^Robbins y. Pacific Eastern 
Corporation, 66 P.2d 42, 66, 8 Cal. 
2d 241. 

Mont.—^Apple y. Henry, 218 P. 444, 
66 Mont. 244. 

Ohio.—Dayis y. Snow, 26 Ohio N.P., 
N.S., 178, 181. 

28 C.J. p 184 note 1 [a] (8). 

(8) A reciprocal transfer of prop¬ 
erty for property, as distinguished 
from a transfer of property for a 
money eonsideration.—Herring Mo¬ 


tor Co. V. ^tna Trust & Savings 
Co., 154 N.E. 29, 31, 87 Ind.App. 83— 
Boonvllle Milling Co. y. Roth, 127 
N.E. 823, 826, 78 Ind.App. 427. 

(4) A transfer of property for 
other property of value.—Helvering 
y. Nebraska Bridge Supply A Lum¬ 
ber Co., C.C.A., 115 F.2d 288. 

(5) A mutual grant of equal in¬ 
terests, the one in consideration of 
the other.—Hale v. Helvering, 85 F. 
2d 819, 821, 66 App.D.C. 242. 

a. U.S.—HelverJng v. Nebraska 
Bridge Supply A Lumber Co., C. 
C.A., 116 F.2d 288. 

8. Ind.—Jewett A Sherman Co. v. 
Tindall, 134 N.E. 501, 77 Ind.App. 
<681. 

23 C.J. p 184 note 2. 

A Mo.—Finke v. Boyer, 66 B.W.2d 
372, 377, 331 Mo. 1242. 

Neb.—Gill v. Eagleton, 187 N.W. 
871, 108 Neb. 179. 

N.J.—Fidelity Union Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 
2124, 129 N.J.Eq. 255. 

Ohio.—Davis v. Snow, 25 Ohio N.P., 
N.S.. 178. 

Tex.—Liberto v. Sanders, Clv.App., 
248 S.W. Ii20, 121, reversed on 
other grounds, Com.App., 259 S.W. 
1080. 

23 C.J. p 184 note 8, p 1*88 note 64. 

B. Neb.—Gill y. Eagleton, 1'87 N.W. 
871, 108 Neb. 17d. 

Pa.—Gamble y. McClure, 69 Pa. 282. 
A U.S.—Postal Telegraph-Cable Co. 
y. Tonopah A T. R. Co., N.Y., 3'9 
S.Ct. 162, 248 U.S. 471, 68 L.Ed. 
866 . 


Ark.—State y. Brown, 102 S.W. 394, 
83 Ark. 44. 119 Am.S.R. 109. 

Ind.—Boonvllle Milling Co. v. Roth, 
127 N.E. 823, 73 Ind.App. 427. 

Okl.—State v. Underwood, 190 P. 

281, 17 Okl.Cr. 443. 

28 C.J. p 184 note 6—7 C.J. p 931 
note 34. 

7. Ga.—Mosely y. Gordon, 16 Ga. 
384. 

A U.S.—Ewers v. Weaver, C.C. , 
Iowa, 182 F. 713, affirmed 195 F. 
•247, 115 C.C.A. 219. 

Ohio.—Davie v. 'Snow, 25 Ohio N.P., 
N.S., 178, 

23 C.J. p 184 note 7. 

9. D.C.—Hale v. Helvering, 85 F. 
2d 819, 66 APP.D.C. 242. 

Agrssmsnt sstahUshlag boiutdaKy 
Has 

Where the true dividing line be¬ 
tween two tracts of land is in doubt 
and there is dispute between the ad¬ 
joining owners as to the exact lo¬ 
cation of the line, which depends 
on variable circumstances not sus¬ 
ceptible of certain determination, a 
parol agreement between adjoining 
owners establishing a line aa the 
true dividing line is not an "ex¬ 
change of lands."—^Howard v. How¬ 
ard, 113 S.W.2d 434, 486, 271 Ky. 
778. 

10. Tex.—Singleton y. Houston, 79 
S.W. 9'8, 86 Tex.Clv.App. 10. 

Baohaags of lands for term of ysaxv 
A contract provided first for the 
use and possession by each party 
of lands of the other for a term of 
years from the date thereof, and it 
was held that a subsequent provi- 
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loan»^i is distinguishable from an exchange. The 
most natural signification of the word ''redemption’* 
does not imply exchange, although it may include 
that meaning. Bailment as distinguished from 
exchange is considered in the title Bailments § 2. 

Sale compared and distinguished. It has frequent¬ 
ly been held or stated that there is no substantial 
difference between a sale and an exchange and 
the legal effect of a contract of exchange is gener¬ 
ally the same as that of a contract of sale.^^ In 
both cases the title is absolutely transferred^® and 
both transactions are governed by the same rules of 
law practically.!® In law an exchange is recog¬ 
nized as two sales!*^ or a double sale,!® and an ex¬ 
change of real estate is as to each one of the par¬ 
ties a sale and purchase of property.!® The term 
"sale” may be construed as including an exchange,®® 
particularly under statutes so providing,®! and 
indeed exchanges are frequently denominated 


"sales.”®® When used together the words "sale or 
exchange” comprehend a transmutation of proper¬ 
ty from one person to another in consideration of 
some price or recompense in value.®® 

However, technically speaking the words "ex¬ 
change” and "sale” express logically different trans¬ 
actions.®® It has been stated broadly either spe¬ 
cifically or substantially, that where there is a trans¬ 
fer of property for property other than money the 
transaction is an exchange, and that where the 
transfer is for money the transaction is a sale,®® 
and this is the meaning usually ascribed when a 
question of power or authority to sell is involved.®® 
The term sale is not synonymous with barter but 
on the contrary has a materially different mean¬ 
ing,®! and if the consideration for the transfer of 
the property is other goods, no price being fixed in 
money, the transaction is an exchange or barter 
rather than a sale.®® The fact that payment may 


■ion, requirlner the payment of lease 
money at the end of each year by 
one or the other, according as there 
was an excess of land In his favor, 
must be held to have arown out of 
the fact that the exact number of 
acres each was supplylna was un¬ 
certain when the contract was ex¬ 
ecuted, and did not refer, as was 
contended, to a probable loss of con¬ 
trol of the lands conveyed, and 
hence the contract must be regard¬ 
ed as an agreement for an exchange 
of lands for a term of years, and 
not a lease by the one to the other. 
—Singleton v. Houston, supra. 

22. Ala.—Clark v. State, 52 So. S93, 
167 Ala. 101, 81 L..R.A.,N.‘S., 517. 

28. S.C.—Robertsop v. Tillman. 17 
S.H. 678, 30 S.C. 298. 

23. Ky.—Barton v. Jones, 267 S.W. 
214, 200 Ky. 238. 

23 C.J. p 18*6 note 29. 

24. N.J.—Berger v. U. S. Steel 
Corp., 53 A. 68, 63 N.J.Eq. 809. 

23 C.J. p 186 note 36. 

Fleadlag 

In case of an exchange the decla¬ 
ration must be for damages for 
breach of a special agreement; but 
If the contract is for exchange of 
goods at a stipulated price, the dec¬ 
laration may be in assumpsit for 
goods sold. 

Mich.—Pioard v. McCormick, 11 

Mich. 68. 

N.Y.—Herrick v. Carter, 56 Barb. 41. 
Vt.—Way V. Wakefield. 7 Vt. 283. 

23. Mo.—Kennerly v. Somerville, 6*8 
Mo.App. 222. 

23 C.J. p 186 note 31. 

13. Tsnn.—Arledge v. Ridge, 12 1 

Tenn.App. 415. 

Vt.—Turner v. Howard, 99 A. 236, i 
91 Vt. 46. I 

16 CJ. p 186 note 88. | 


17. Cal.—Robbins v. Pacific Eastern i 
Corporation, 65 P.2d 42, 8 Cal. 2d 
241. 

18. S.C.—Mauldin v. Milford, 121 S 
E. 647, 127 S.C. 608. 

19. Va.—Swain v. Virginia Bank & 
Trust Co.. 144 8.B. 646, 151 Va. 
655. 

SO. Ga.—McDuffie v. State, 90 S.E. 

740. 19 Oa.App. 39. 

23 C.J. p 185 note 14. 

81. Miss.—Stone v. Rogers, 189 So. 
810, 186 Miss. 53. 

as. U.S.—Sturm v. Boker, Ind., li 
S.Ct. 99, 150 U.S. 312, 37 L.Ed. 
1093. 

83. U.S.—Helvering v. Nebraska 
Bridge Supply & Dumber Co., C. 
C.A.. 115 P.2d 288. 

23 C.J. p 18'6 note 29 Cc]. 

24. Vt.—Vail V. Strong, 10 Vt. 467. 

Proof of exchange as snpportlng 
averment of sale 

An averment of a contract of sale 
id not supported by proof of an ex¬ 
change. since the words "sale" and 
“exchange" express legally different 
trahsactions.—^Vail v. Strong, supra. 

a6« Ind.—Jewett & Sherman Co. v. 
Tindall. 134 N.E. 601, 77 lnd.App. 
681. 

Ohio.—Davis V. Snow, 26 Ohio N.P., 
N.S., 178. 

23 C.J. p 185 note 16. 

Valuation of thing exchanged 
It cannot be truthfully said that 
an exchange becomes a sale when¬ 
ever one of the things exchanged is 
valued. An "exchange" is always 
an "exchange." .when things other 
than money are transferred in con¬ 
sideration of other such things, al¬ 
though either or both be given a 
money value by the parties.—U. S. 
V. Pan-Axnerican Petroleum Co., D. 
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C.Cal., 6 F.2d 43. affirmed in part 
end reversed in part on other 
grounds, C.C.A., Pan-American Pe¬ 
troleum Co. V. U. S., 9 P.2d 761, cer¬ 
tiorari granted Pan American Pe- 
troluem & Transport Co., 46 S.Ct. 
356. 270 U.S. 640, 70 L.Ed. 775. af¬ 
firmed 47 S.Ct. 416, 2'78 U.S. 466, 71 
L.Ed. 734. 

86. Iowa.—Iowa Service Co. v. City 
of Vilhsca, 213 N.W. 401, 203 Iowa 
610. 

Authority to exchange under power 
of sale and to sell under power of 
exchanging is considered in the C. 
J.S. title Powers 8 25, also 46 C. 
J. p 1271 notes 25-28. 

87. Minn.—Westfall v. Ellis, 170 N. 
W. 339, 141 Minn. 377. 

7 C.J. p 931 note 38. 

88. U.S.—Spelgle v. Meredith, C.C. 
Ind., 22 F.Cas.No.13.227, 4 Biss. 
120 . 

Ala.—Duke v. State, 41 So. 170, 146 
Ala. 138—Coker v. State, 8 So. 874, 
91 Ala. 92—Fuller v. Duren, 36 
Ala. 73, 76 Am.D. 318. 

Mo.—Martin v. Ashland Mill Co., 49 
Mo.App. 23. 

Neb.—Laboree v. Klosterman, 49 N. 

W. 1102, 33 Neb. 160. 

N.H.—Mitchell v. Gile, 12 N.H. 390. 
Ohio.—Jenkins v. Mapes, 41 N.E. 

137, 63 Ohio St. 110. 

Vt.—Loomis V. Wainwright, 21 Vt. 
5'20. 

7 C.J. p 931 note 38 [a]. 

Distlaotion similarly stated 

The word "barter" means to traf¬ 
fic or trade by exchanging one com¬ 
modity for another, as distinguished 
from selling one commodity and pur¬ 
chasing another through the use of 
money or some other medium of ex¬ 
change.—Stone V. Rogers, 189 So 
810, rSd Miss. 53. 
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be made in something other than money is not a 
controlling factor in determining whether a con¬ 
tract is one of sale or of barter or exchange,*® and 
it has been generally held, where the question has 
arisen, that any transaction whereby property is 
.parted with for a valuable consideration, whether 
there be a money payment or not, provided the 
bargain is made and the value measured in money 
terms, and paid or agreed to be paid in something 
.which the parties agree to treat as a specified 
, amount of money, is a sale, but that where property 
is transferred for property, no price being set on 
either piece, the transaction is an exchange;*® and 
this distinction has been recognized in the case of 
a transfer of personal property for other personal 
property,* 1 of real property for other real prop¬ 
erty,** or of real property for personal property.** 

Whether there has been a sale or an exchange 
of property cannot be conclusively determined by 


the fact that there was a fixed price at which the 
exchange was to be made, although it is a fairly 
safe criterion, but it depends on the intent at the 
time and must be determined from the peculiar cir¬ 
cumstances of the particular transaction,*^ and so it 
has been held that the mere fact that a price is 
placed on the properties involved in an exchange of 
lands does not render the transaction a sale where 
the price fixed is evidently for the purpose of con¬ 
stituting a basis on which the exchange may be 
made, and not for the purpose of fixing definitely 
the value of the respective properties ;** and a like 
rule may be applied in the case of an exchange of 
personal property for other personal property** and, 
it seems, in the case of an exchange of real prop¬ 
erty for personal property.**^ 

The idea of a consideration of money or its equiv¬ 
alent,** or an agreed price,*® is a necessary element 
of a sale as opposed to barter or exchange. It has 


29. Minn.—Westfall v. Ellis. 170 N. 

W. S39, 141 Minn. 377. 
urnfom Mas Act 

<1) This is recognized in the Uni- 
ferm Sales Act by the provision 
that the price in a sales contract 
may be made payable in any per¬ 
sonal property. 

Minn.—Westfall v. Ellis, supra. 

Neb.—Dickinson v. Lawson. 361 N, 
W. 656, 125 Neb. 616. 

(2) The Uniform Sales Act abol¬ 
ished the distinction between sales 
and barter or exchange, by provid¬ 
ing that the price may be payable 
in any personal property.—^Arledge 
V. Ridge, 12 Tenn.App. 415. 
Bsssrvatlon of right to pay ia prop- 
arty 

A contract whereby plaintiff 
agreed to sell and convey certain 
property, and defendant, without ob¬ 
ligating himself to pay money re¬ 
served right to turn over in pay¬ 
ment certain merchandise and fix¬ 
tures at their inventoried value, to 
an amount equal to price set on 
plaintiff's property, was a contract 
of sale, and not one for an exchange 
of properties.—Westfall v. Ellis, 170 
N.W. 33'9. 141 Minn. 377. 

30t U.'S.—Helvering v. Nebraska 
Bridge Supply & Lumber Co., C.C. 
A., 116 F.2d 288, 290, citing Oor. 
png Jnzis* 

Ala.—Forsyth v. Alabama City, G. A 
A. Ry. Co.. 93 So. 401. 207 Ala. 488. 
Alaska.—Territory v. Tuppela, 6 
Alaska 578. 

Fla.—Edwards v. Baldwin Piano Co., 
83 So. 915, 79 Fla. 143. 

Xnd.—^Herring Motor Co. v. ^tna 
Trust ft Savings Co., 164 N.E. 29, 
31, 87 Ind.App. 88, quoting Ooxpns 
talg. 

Neb,—Dickinson v. Lawson, 851 N. 
W. 666, 669, 126 Neb. 646, citing 


Oorpns Juris —Gill v. Eagleton, 187 
N.W. 871. 873, 108 Neb. 179, quot¬ 
ing Oorpns juris, 

Ohio.—Davis v. Snow, 25 Ohio N.P., 
N.S., 178. 

Or.—Hartwig v. Rushing, 182 P. 177, 
93 Or. 6. 

Tex.—Morriss-Buick Co. v. Huss, 
Clv.App., 84 S.W.2d 264. 267. cit¬ 
ing Corpus Juris—Curton v. Crad¬ 
dock. Civ.App., 252 S.W. 1075— 
Liberto v. Sanders, Civ.App., 248 
S.W. 120, reversed on other 
grounds, Oom.App., 269 S.W. 1080 
—McDonald v. Whaley, Civ.App., 
207 S W. 609—Goodwin v. Mort- 
sen, 128 S.W. 1182, 60 Tex.Civ. 

App. 287, error refused—Ullmann 
V. Land, 84 S.W. 2-94, 37 Tex.Civ. 
App. 422, error dismissed. 

23 C.J. p 186 note 17. 

Test 

The test for determining whether 
there has been a sale or an ex¬ 
change of real property is whether 
there was a fixed price at which the 
exchange was to be made, it being 
a sale if there was a fixed price and 
an exchange if there was not.— 
Hawn V. Malone, 176 N.W. 393, 188 
Iowa 439. 

Noto glvsu itt oouditioaal puymut 

Where a note is given in condi¬ 
tional payment, the transaction is a 
sale.—Sebastian May Co. v. Codd, 26 
A. 316, 77 Md. 2'93. 

31. Ala.—Duke v. State, 41 So. 170, 
146 Ala. 138. 

Ind.—Herring Motor Co. v. ^tna 
Trust ft Savings Co., 154 N.E. 29, 
87 Ind.App. 83. 

23 C.J. p 185 note 18. 

Orsdit la merobaadlss on retura of 
goods 

Buyer's return of merchandise of 
agreed value with understanding 
that he was to receive other unde¬ 

6 


termined merchandise of equal value 
was held a “sale" of property re¬ 
turned, and not exchange.—Herring 
Motor Co. v. ^tna Trust ft Savings 
Co., supra. 

as. Tex.—Liberto v. Sanders, Olv. 
App., 248 S.W. 120, reversed on 
other grounds. Com.App., 259 S.W. 
1080, rehearing denied 2'60 S.W. 
xlv. 

23 C.J. p 185 note 19. 

33. Neb.—Gill v. Eagleton, 187 N. 
W. 871, 108 Neb. 179. 

Tex.—McDonald v. Whaley, Civ.App., 
207 S.W. 609. 

2J C.J. p 186 note 20. 

34. Iowa.—Lockln v. Welty, 222 N. 
W. 354, 207 Iowa 142—Dimmitt v. 
Johnson. 203 N.W. 261, 199 Iowa 
966. 

Qnsstioa for jnry 

Whether a contract by which one 
party agreed to deliver to the other 
a definite number of hides, and to 
accept therefor the paper of a third 
party, constituted a sale of the hides 
or an exchange thereof for the pa¬ 
per, was a question for the Jury.— 
Deford v. Dryden, 46 Md. 248. 

35. Mich.—Hamburger v. Berman, 
168 N.W. 926, 203 Mich. 78. 

23 C.J. p 186 note 2)2. 

33. U.S.—Rockefeller v. Merritt, 
Minn., 76 F. 909, 22 C.C.A. 608, 85 
L.R.A. 633. 

37. Iowa.—Fagan v. Hook, 106 N. 
W. 165, 111 N.W. 981, 184 Iowa 
381. 

38. N.Y.r—In re Franks' Estate, 2*77 
N.Y.S. 573, 164 Misc. 472—Rich¬ 
ter V. Sea Gale Ass'n, 199 N.Y.S. 
'303, 120 Misc. 307, affirmed 208 N. 
Y.S. 68, 207 App.Div. 573, 

as. Fla.—Edwards v. Baldwin Pl¬ 
ano Co., 88 So. 916, 79 Fla. 148. 
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also been held that the mere fact that one of the 
parties is to pay a sum of money in addition to the 
property to 1^ transferred by him, or that provi¬ 
sion is made for an adjustment of the difference 
in the values of the respective properties,-does not 
necessarily prevent the transaction from being a 
contract for the exchange of lands and a like 
rule has been applied in the case of an exchange of 
personal property conversely, the fact that prop¬ 
erty in addition to a sum of money is paid for a 
piece of property does not prevent the transaction 
from being a sale rather than an exchange.^^ 

The use of the words “sold” and “payment” does 
not necessarily prevent the transaction from being 
an exchange,43 but the use of the word “sold” has 
been regarded as an indication of the fact that the 
parties intended a sale and not an exchange,4 4 and 
where an agreement expressly designates a transac¬ 
tion as a sale of property with the acceptance of a 
transfer of other lands in part payment, it has been 
held that it cannot be considered on the basis of 
an exchange of properties.45 

If the requisites of a technical common-law ex¬ 
change are not present the fact that part or all of 
the consideration for a transfer of land is a con¬ 
veyance of other land does not in and of itself 
amount to a technical exchange rather than a sale,46 
and a transaction is a sale rather than a technical 
or common-law exchange where land is conveyed 
in consideration of personal property or a chose in 
action,47 or where there is a payment of money in 
addition to the property cxchanged.46 

§ 2. What Law Governs 

Questions In regard to the title or transfer of land 
involved in an exchange are controlled by the laws of the 
state in which the land is situated, but the right of a 
party in possession of land under a contract for its 
conveyance to avoid in equity such contract on the 
ground that the other party did not have title Is gov¬ 
erned by the law of the forum. 

Questions in regard to the title43 or transfer®® 
of land involved in an exchange and all similar 


questions are controlled by the laws of the state in 
which the land is situated; but the right of a party 
in possession of land under a contract for its con¬ 
veyance to avoid in equity such contract on the 
ground that the other party did not have title is gov¬ 
erned by the law of the forum. An unevicted 
party to an exchange of lands may maintain an ac¬ 
tion to recover damages for fraudulent representa¬ 
tions as to title, based on a failure of title to part 
of the land included in the conveyance to him, not¬ 
withstanding the rule of the state where the land 
lies that there can be no action on a covenant of 
warranty until after eviction.®^ 

§ 3. Requisites and Validity 

a. Parties 

b. Agreement or mutual assent 

c. Consideration 

d. Subject matter 

e. Legality 

f. Formal requisites of contract or con¬ 

veyance 

a. Parties 

The intention of a person may be considered In de¬ 
termining whether he has become a party to a contract 
for the exchange of property. A contract will not be In¬ 
validated for lack of mental capacity of one of the par¬ 
ties if he fully comprehends the matters Involved and 
the nature and consequences of his act. 

The intention of a person may be considered in 
determining whether such person has become a par¬ 
ty to a contract for the exchange of propcrty,®3 
A person who was not originally a party to a con¬ 
ditional agreement for the exchange of real prop¬ 
erty not under seal, which is subject to ascertain¬ 
ment of future contingent facts dependent oil fu¬ 
ture negotiations before it becomes binding on ei¬ 
ther party, may subsequently become a party to such 
agrecmcnt.®4 A party may contract for the ex¬ 
change of real property in the name of another.®® 
The mortgagee of personal property involved in 
a contract for the exchange of such property for 


40. U.S.—Law V. McLaughlin, D.C. 
Cal., 2 F.Supp. 601, 603, citing 
Ctoxpus Juris* 

28 C.J. p rS'G note 25. 

41. La.—Ails V. Bowman, 2 La. 251. 
23 C.J. p 186 note 26. 

42. R.I.—Lllley v. Providence Jour¬ 
nal Co., 14 A. 915, 16 R.I. 245. 

43. Ky.—Ross v. Barr, 53 S.W. 658, 
21 Ky.L. 974. 

S.D.—'Steere v. Gingery, 110 N.W. 
T74, 21 S.D. 188. 

44. N’.J.—Haber v. Goldberg, 106 A. 
■874, 92 N.J.Law 367. 

45. Pa.—^Wasserman v. Steinman. 
155 A. 302, 304 Pa. 150. 


48. N.J .—Haber v. Goldberg, 106 A. 
874, 875, 92 N.J.Law 367—Fidelity 
Union Trust Co. v. Prudent Inv. 
Corporation. 19 A.2d 224. 129 N. 
J.Eq. 265—Smith v. Colonial Wood¬ 
working Co., 160 A. 351, 110 N.J. 
Bq. 418, affirming 154 A. 744, 108 
N.J.Eq. 303, and motion denied 
162 A. 255, 111 N.J.E2q. 813. 

47. U.S.—Spelgle v. Meredith, C.C. 
Ind., 22 F.Cas No.13,227, 4 Biss. 
120 . 

48. Or.—^Windsor y. Colllnson, 52 
P. 26, 32 Or. 297. 

23 C.J. p 186 note 27. 
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48. Tenn.—Topp v. White, 12 Heisk. 
165. 

5a S.D.—Bowdle v. Jencks, 99 N. 
W. 98, 18 S.D. 80. 

Tenn.—Topp v. White, 12 Heisk. 165. 
6L Tenn.—Topp v. White, supra. 

53. Tex.—Foster v. Atllr, Clv.App., 
181 S.W. 620. 

53. Mich.—Zeigen v. Roiser, 166 N. 

W. 88'6, 200 Mich. 328. , 

54. D.C.—Main v. Aukam, 12 App. 
D.C. 376. 

55. Mo.—Fuchs v. Leahy, 8 S;W.2d 
897, 321 Mo. 47.. 
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other personalty cannot be held liable on the con¬ 
tract where he is not a party to it.^^ A broker is 
not a party to a contract for the exchange of prop¬ 
erty by which one of the parties agrees to pay him 
a commission, where he is not named as a party 
therein, and it is not executed by or delivered to 
him, and his name appears thereon only as a wit¬ 
ness to its execution.®^ The wife of one of the 
parties who signs a contract in which she is not 
named as a party merely to release her distributive 
share is not personally liable on the contract.®® 
That a contract was not signed by the wife of one 
of the parties is immaterial where she signs the 
deed called for by the contract.®® 

A contract for the exchange of personalty execut¬ 
ed by two parties may be binding on them notwith¬ 
standing a third person is named in the body of the 
contract, as a party thereto, where there is noth¬ 
ing to show that the contract was not to become 
binding until signed by such third person.®® An 
exchange contract which requires the signature of 
joint owners to be effective is not binding on one 
of the joint owners if the other refuses to sign,®^ 
but the mere fact that a person is not the sole own¬ 
er of the property he proposes to exchange does 
not relieve him from liability for failing to per¬ 
form,®® unless he conditions his offer to that ef¬ 
fect.®® So, the mere fact that a party cannot per¬ 
form it without the signature of his wife to the 
deed does not render the contract void as between 
the parties to it.®® 

Capacity to contract. An exchange contract will 


not be invalidated for lack of mental capacity of 
one of the parties where the party fully compre¬ 
hends the matters involved and the nature and 
consequences of his act.®® The mere fact that a 
grantor knows that he is making a deed does not 
show sufficient mental capacity to sustain an ex¬ 
change of properties, but he must have sufficient 
mental strength to protect his interests and fully 
comprehend the transaction.®® A contract for an 
exchange which is entered into while one party 
knows that the other is intoxicated is voidable at 
the latter’s election.®^ 

b. Agreement or Mutual Assent 

Agreement or mutual aaaent la eaaentlal In a con¬ 
tract for the exchange of property. A mere offer to ex¬ 
change can be revoked at any time before acceptance. 
A conditional acceptance operatea as a rejection of 
the offeri but it may be accepted by the original offerer 
aa a counter offer. 

A contract for the exchange of property does 
not arise where there is no agreement or assent of 
the parties.®® In accordance with the general rules 
pertaining to contracts, an offer for the exchange 
of property which is accepted before revocation re¬ 
sults in a binding contract,®® and after acceptance 
the offer cannot be withdrawn,'^® nor can one of 
the parties change the terms of the contract.^i The 
offer must be accepted by the person to whom it 
is made,*^® or by his authorized agent,*^® and the 
mere execution of identical offers by each party 
does not constitute a contract.*^® One offering or 
proposing exchange of properties need not have ac¬ 
tual personal notice of acceptance to bind him,76 


66. Ala.—Thomas v. Shows, 73 So. 
994, 15 Ala-App. 4'93. 

67. Cal.—Brlon v. Cahill, 166 P. 704, 
34 Cal.App. 258. 

66. Iowa.—Durband v. Ney, 191 N. 

W. 385, 196 Iowa 674. 

66. Va.—White v. Bott. 163 S.B. 
397. 168 Va. 442, modifyinsr 158 S. 
m 88(1, 158 Va. 442. 

60l Minn.—Wilkes v. Holmes, 160 
N.W. 1098, 128 Minn. 349. 

61. Kan.—^Allen v. Elwell, 282 P. 

766, 126 Kan. 296. 

Bafnaal of iriU to alga 
Where husband signed contract 
for ‘purchase of real estate by bus- 
band and wife providing for the con¬ 
veyance by the husband and wife 
of land, held by them as tenants 
by entirety, as part of purchase 
price, with the intention that the 
wife should subsequently sign the 
contract, and the wife thereafter re¬ 
fused to sign, and vendors knew 
that the land to be conveyed to 
them was owned by them as ten¬ 
ants'by entirety, the husband could 
recover from the vendors a portion 


of the purchase price paid by him 
at the time when he signed the con¬ 
tract, since it wae not intended by 
the parties that the contract should 
become a valid contract until signed 
by the wife,—Rothstein v. Weeks, 
195 N.W. 4*9, 224 Mich. 648. 

62. Ky.—Struck v. Dralle, 20 S.W. 
2d 88, 230 Ky. 893. 

63. Ky.—Btruck v. Dralle, supra. 
Absonoe of Imowlodgo of oondltUm 

Defendant was held bound on 
plaintiff’s acceptance of his written 
proposition, in absence of proof of 
plaintiff's knowledge of oral condi¬ 
tion.—Struck V. Dralle, supra. 

66. Mich.—^Dikeman v. Arnold, 44 
N.W. 407, 78 Mich. 465. 

66. Iowa.—Dunlop v. Wever, 228 N. 
W. 662, 209 Iowa 690. 

Mich.—^Devereaux v. Hubbard, 76 N. 
W. 450, 117 Mich. 119. 

^ Ill.—Thatcher v. Kramer, 180 
N.B. 484, 847 Ill. 601. 

67. Ark.—Katter v. Hardin, 288 S. 
W. 881, 172 Ark. 268. 
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68. Cal.—Bandy v. Westover, 252 P. 

693, 200 Cal. 222. 

28 C.J. p 187 note 47. 

Effect of mistake is considered infra 
6 4 a. 

6A Kan.—Ramey y. Thorson, 146 P. 
316, 94 Kan. 160. 

Wash.—Chapman v. Milliken, 239 P. 
4, 186 Wash. 74. 

TO. Wash.—Chapman v. Milliken, 
supra. 

71. Ky.—Dupre v. Hortsman, 38 B. 
W.2d 236, 238 Ky. 882. 

72. Cal.—Ten Winkel v. Anglo Cali¬ 
fornia Securities Co., 81 P.2d 968, 
11 Cal. 2d 707, superseding, App., 
74 P.2d 817. 

Ga.—Moore v. Collier, 66 S.E. 1080, 
133 Ga. 762. 

28 C.J. p 187 note 49. 

73. Iowa.—Peterson v. Higgins, 190 
N.W. 407, 194 Iowa 769. 

74. Cal.—Pratt v. Beretta, 271 P. 
546, 94 Cal.App. 627. 

76. Wash.—Chapman v. Milliken, 
239 P. 4, 186 Wash. 74. 
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«nd notice of acceptance to the offerer’s authorized 
agent,or the transmission of the message of ac¬ 
ceptance in the manner specified*^*^ is sufficient. An 
offer sent by mail may be accepted by telegram 
where the offerer does not specify the means of 
communication.^^ A mere offer to exchange prop¬ 
erty, in the absence of consideration not to re¬ 
voke, can be revoked at any time before it is ac¬ 
cepted,and an acceptance after revocation is in¬ 
effective.*® It is sufficient if the notice of the rev¬ 
ocation is communicated to the agent of the other 
party who has authority to receive such notice,*^ 
but a notice of revocation to the offerer’s agent 
does not effect a revocation.** Where no time is 
stated an offer may be accepted within a reasonable 
time.** 

An offer to exchange property is not completed 
on mailing but only on receipt by the offeree, so 
that the time for acceptance runs from the time of 
receipt.** An offer will lapse as the result of the 
death of the offerer.** 

Conditional acceptance or counter offer. A con¬ 
ditional acceptance operates as a rejection of the 
offer,** and an attempted acceptance of the orig¬ 
inal offer after a counter offer has been made and 
rejected does not result in a contract and has no 
legal effect,*^ although within the time originally 
limited for aceeptance.** A purported acceptance 
subject to ability to deliver clear title has been held 
to create a condition not contemplated in the offer, 
and not to constitute an acceptance,** but it has 
also been held that an addition of the words '^free 


{8 

from incumbrance” does not create a counter offer 
and render the communication ineffective as an ac¬ 
ceptance.** After acceptance by the offeree, other 
propositions by him cannot be considered as coun¬ 
ter offers in the original transaction.*^ The orig¬ 
inal offerer’s acceptance of a counter offer results 
in a binding contract.** 

e. Consideration 

(1) In general 

(2) Failure'^of consideration 

(1) In General 

A promise to exchanoo by one party la the conalder- 
atlon for a almllar promise by the other and the contract 
needs no Independent or separate conelderatlon. Mu¬ 
tuality Is an essential element of the contract but the 
value of the respective properties need not be equal. 

The exchange of one article for another imports 
a consideration.®* In the case of an executory con¬ 
tract, the agreement of one party to exchange prop¬ 
erty is the consideration for the similar agreement 
of the other party,** and the contract needs no in¬ 
dependent or separate consideration.** The trans¬ 
fer by one party of his property constitutes a con¬ 
sideration for the transfer by the transferee of his 
property to the other party.*® Covenants and prom¬ 
ises accompanying an exchange form a part of the 
consideration,**^ such as an agreement to assume a 
mortgage.** A conveyance of land may constitute 
the consideration for the conveyance of other land 
by the grantee named in the first mentioned con¬ 
veyance, notwithstanding the grantor in such con¬ 
veyance prior to the agreement for exchange ac- 


70. Wash.—Chapman v. Milliken, 
supra. 

77. Tex.—Bell v. Western Union 
Telegrraph Co., Civ.App., 21 S.W.2d 
39, reversed on other srounds, 
Com.App., 86 S.W.2d 186. 

78. W.Va.—Caldwell v. Cline, 168 S. 
E. 66, 109 W.Va. 663, 72 A.L..R. 
1211 . 

79. Cal.—Roth v. Moeller, 197 P. 62, 
186 Cal. 416—M. V. B. MacAdam 
Co. V. Bryant, 260 P. 298, 86 Cal. 
App. 74. 

23 C.J. p 187 note 61. 

80. Ill.—Dick V. Halun, 176 N.E. 
440, 344 111. 168. 

81. Cal.—Hamlin v. Barnhart, 147 
P. 1188, 26 Cal.App. 632. 

88. Cal.—Bandy v. Westover, 262 P. 
693, 200 Cal. 222. 

88. Cal.^Bandy v. Westover, supra. 

Vo«r monthm 

Acceptance of offer to exchange 
land within four months was held 
withinr 'Teasonahle time,** where of¬ 
fer recoirnlsed that the other party 
was abroad.—^Bandy v. Westover, su- 
prO. 


84. W.Va.—Caldwell v. Cline, 166 S. 
E. 66, 109 W.Va. 668, 72 A.L..R. 
1211 . 

85. Tex.—Taylor v. Sanford, Civ. 
App., 160 S.W. 262. 

88. Cal.—Howard v. Chow. 81 P.2d 
994, 27 Cal.App.2d 766—M. V. B. 
MacAdam Co. v. Bryant, 260 P. 
298, 86 Cal.App. 74. 

Ky.—Henry v. Reeser, 164 S.W. 871, 
163 Ky. 8. 

Frovlsloa BUbJeotUw properfej to 
trust deed 

A written acceptance of an offer 
to exchange lot for apartment In a 
community apartment house, which 
varied terms of orliplnal offer by 
providing that apartment should be 
subject to trust deed on the apart¬ 
ment house, was at most a qualified 
acceptance and in effect a counter 
offer.—Ten Winkel v. Anfflo Califor¬ 
nia Securities Co., 81 P.2d 958, 11 
Cal.2d 707, supersedinff, App., 74 P. 
2d 817. 

87. N.Y.—Vofft v. Longfellow, 206 
N.T.S. 719, 123 Misc, 488. 
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88. N.T.—Vogt v. Longfellow, su¬ 
pra. 

88. Cal.—Howard v. Chow, 81 P.2d 
994, 27 Cal.App.2d 765. 

9a Iowa.—-Harris v. Bills, 213 N. 
W. 929, 203 Iowa 1034. 

91. Iowa.—Harris v. Bills, supra. 

98. Cal.—Ten Winkel v. Anglo Cali¬ 
fornia Securities Co., 81 P.2d 958, 
11 Cal.2d 707, superseding, App., 
74 P.2d 317. 

93. Ind.—^Forkner v. State. 96 Ind. 
406. 

94. Ala.—Ben Cheeseman Realty 
Co. V. Thompson, 112 So. 161, 216 
Ala. 9. 

23 C.J. p 188 note 66. 

95. Wash.—Chapman v. Milliken, 
239 P. 4, 136 Wash. 74. 

9a Tenn.—Harvey v. Gallaher, Ch. 
A., 48 S.W. 298. 

23 C.J. p 188 note 67. 

97. Ind.—Headrick v. Wisehart, 57 
Ind. 129. 

9& Mass.—Furnas v. Durgin, 119 
Mass. 500, 20 Am.R, 841^ 




a lease of the land conveyed by him from 
the other party to the exchange where there was 
a dispute in good faith as to the ownership of Such 
land.®® 

Mutuality is an essential element of an executory 
contract for the exchange of property.^ The mere 
fact that an agreement involving an exchange does 
not contain an express provision to buy docs not 
necessarily affect the binding force of the agree¬ 
ment.® An alleged lack of mutuality may be 
waived.® 

Adequacy, The values of the respective proper¬ 
ties need not be equal and mere inequality or in¬ 
adequacy of consideration where no fraud or mis¬ 
representation is shown is not ground for invalida¬ 
tion of the contract.^ In determining adequacy of 
consideration the values placed on the properties 
to be exchanged are regarded with some degree of 
liberality.® The mere fact that there is a differ¬ 
ence in the number of acres in the parcels of land 
involved in an exchange does not invalidate the 
transaction.® A promise by one party to convey 
property held by him under an oral contract of 
purchase under which he has partially performed 
has been held sufficient to support an executory 
agreement for the exchange of real property.*^ Al¬ 
though one or more of several considerations which 
are recited are insufficient, if others are good and 
sufficient, the validity of the exchange will be up¬ 
held.® 

(2) Failure of Consideration 

Where title to either property falls or no title or do¬ 
minion passes, there Is a failure of consideration. On 
the mere failure of consideration, a conveyance does not 
Ipso facto become void and the transferor does not there¬ 
by become reinvested with his original title. 


Where the title to either property fails, there is 
a failure of consideration.® There also is a failure 
of consideration where a deed is delivered but ho 
title passes notwithstanding the covenants in the 
deedji® where a party fails to discharge a mort¬ 
gage on the property to be conveyed by him pursu¬ 
ant to his agreement and where one party ap¬ 
propriates for his own use the property which the 
other party is to receive.^® The fact that there are 
encumbrances on land received in exchange, of 
which the person receiving the land has no knowl¬ 
edge, does not invalidate the contract where such 
person is not affected in any manner and the de¬ 
fects in title are remedied as soon as the other 
party learns of them.^® There is total want of 
consideration where personal property for which 
real property and other personalty is to be ex¬ 
changed is not in existence.^^ On the mere fail¬ 
ure of consideration a conveyance does not ipso 
facto become void and the transferor does not there¬ 
by became reinvested with his original title but 
the failure of consideration gives the right to a re¬ 
scission and recovery of the property conveyed, as 
stated infra § 10. The burden of establishing that 
there was no consideration is on the person who 
asserts a lack of consideration.^® In determining 
whether there was a failure of consideration, the 
court must ignore the trade or inflated value and 
determine the matters at issue on the basis of the 
real valuc.^^ 

Nonpayment of note given in exchange. It has 
been held that a note of a third person, given in 
exchange for other property, is itself the consid¬ 
eration moving from the party giving it in ex¬ 
change, and if it is not paid such party will not be 


99. Tex.—Missouri, K. & T. R. Co. 

V. Edwards, Civ.App., 176 S.W. 60. 
1. Cal.—^Hamlin v. Barnhart, 147 P. 

1188, 26 CaLApp. 632. 

N.C.—Raleigh Real Estate Co. v. 

Moser, 95 S.E. 498, 176 N.C. 265. 

23 C.J. P 188 note 61. 

CoBtraot not lacking mntnnlitj 
Ind.—Fast v. Baker, 131 N.E. 57, 76 
Ind.App. 677. 

23 C.J. p 188 note 61 [b]. 

9. tJ.S.—Dixon v. Anderson, Va., 252 
F. 694, 164 C.C.A. 634. 

28 C.J. p 188 note 62. 

8. Ill.—Marshall v. Keach, 81 N.E. 
29, 227 in. 36, 118 Am.S.R. 247, 10 
Ann.Caa. 164—Gibson v. Brown, 73 
N.E. 678, 214 Ill. 880. 

4. Mich.—^Vernon v. Antona, 192 N. 

W. 681, 222 Mich. 88. 

K.J.—Garden Realty Corporation v. 

Hadley, 160 A. 886, 110 N.J.Eq. 
• 474. 

Pa.—Bupaiewski y, Miaaga, 149 A. 


193, 299 Pa. 190—Walter's Bx'r v. 
Martin, 118 A. 434, 274 Pa. 529. 
Wis.—^Praybylski v. Von Berg, 248 
N.W. 101, 211 Wis. 178. 

23 C.J. p 188 note 67. 

Gross inadequacy as proof of fraud 
is considered infra S 4 a (9) (d). 

5. Iowa.—Ragan v. Lehman, 216 N. 
W. 717. 

6. Pa.—Jermyn v. McClure, 46 A. 
938, 196 Pa. 246. 

7. Ala.—Ooodlett v. Hansell, 66 Ala. 

151. / 

8. Mo.—Bay v. Bedwell, App., 21 S. 
W.2d 208. 

9. N.C.—Harrington v. Furr, 90 S.E. 
776, 172 N.C. 610. 

28 C.J. p 188 note 70. 

la Mass.—Basford v. Pearson, 9 
Allen 387, 85 Am.D. 764. 

11. S.D.—Fletcher v. Arnett, 4 S.D. 
615, 67 N.W. 916. 
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18. Pa.—Piper v. Queeney, 127 A. 
474, 282 Pa. 136. 

13. N.D.—O'Hair v. Sutherland, 152 
N.W. 123, 30 N.D. 103. 

14, Ark.—Lindsey v. Ritchey, 182 S. 
W. 901, 122 Ark. 611. 

Void stook 

Where stock exchanged for prop¬ 
erty is void, consideration for prop¬ 
erty exchanged fails and the owner is 
ordinarily entitled to recover the 
property or its value.—Becker v. 
Stineman, 2 P.2d 444, 116 Cal.App. 
740. 

18. Tex.—Hatton v. Bodan Lumber 
Co., 128 S.W. 168, 67 Tex.Civ.App. 
478. 

18. Ind.—^Forkner v. State, 96 Ind. 
406. 

17. Tex.—Stringer v. Urquhart, Civ. 
App., 288 &W. 489. 
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liable to the other party on accoUilt of the non¬ 
payment in the absence of fraud or warranty.^® 

d. Subject Matter 

The mere fact that at the time of an executory oon- 
traot a party thereto does not have legal title does not 
Invalidate the contract, but it hat been held that a party 
la not required to aeoept title If the other party at the 
time of the contraot concealed the fact that he had no 
title or bona fide claim of ownership. 

It has been held that, where neither party to an 
attempted exchange of realty has a transferable ti¬ 
tle, the exchange is void but the mere fact that 
at the time an executory contract for the exchange 
is made a party thereto does not have legal title does 
not invalidate the contract ,20 especially where such 
party has equitable title to the real property in ques- 
tion.2i Where the contract contemplates that one 
party shall secure title from a third person, and 
such title is secured within the time limited in the 
contract, he cannot refuse to perform if the other 
party is willing to accept a conveyance,22 but it 
has been held that a party is not required to accept 
a title to land to which at the time of the contract 
the other party had no title,23 nor bona fide claim 
of ownership,24 where such party has concealed the 
facts. The mere fact that title to personal property 
involved in a contract for the exchange of property 
is in a third person does not invalidate the con- 
tract.25 A person who holds under a contract of 
conditional sale has such an interest as will per¬ 
mit him to exchange the property for other personal 
property. 2 ® 

e. Legality 

The legality of a contract of exchange la controlled 
by rules governing the legality of contracts generally. 

General rules apply in determining the legality of 
contracts of exchange. The mere fact that cer¬ 
tain personal property of a third person is in the 


§ 3 

hands of public authorities "after a seizure does not 
render a contract involving the exchange of such 
property illegal where there is no attempt to evade 
the statute under which the seizure is made, and 
no attempt to interfere with the enforcement of 
such statute.27 An agreement by a party to a con¬ 
tract who has given certain corporate stock as part 
of the consideration for certain property received 
by him to repurchase the stock on or before a cer¬ 
tain day is not void as \ gambling contract.28 The 
burden of establishing that a contract for the ex¬ 
change of lands is against public policy is on the 
person making such claim.^® 

f. Formal Beqnisites of Contract or Convey¬ 
ance 

(1) Contract 

(2) Exchange conveyance 
(1) Contract 

Thft contract should be reasonably definite and cer¬ 
tain. It should contain the time for passing title and 
making payment and a description of the land sufflelent 
to identify It. The general rules governing execution 
and delivery apply. 

The terms of the contract should be reasonably 
definite and certain.^® The times for passing title 
and making payment are essential terms of an ex¬ 
change contract,® 1 and where no time is fixed for 
payment of the balance of the amount due the con¬ 
tract is void for indefiniteness.®® The terms of a 
written contract for the exchange of real property 
should impose on each party the obligation of con¬ 
veying the land owned by him.®® A contract for 
an exchange of lands as within the statute of frauds 
is considered in the C.J.S. title Frauds, Statute of 
§ 92, also 27 C.J. p 205 note 16-p 206 note 29. 

Description of property. The contract must so 
describe the property involved that it can be identi¬ 
fied with reasonable certainty ;®4 but no fixed set 


1& La.—Shuff V. Cross, 12 Mart, 89. 
R.I.—Blcknall V. Waterman, 5 R.I. 
43. 

19. Cal.—Blxby v. Bent, 69 Cal. 522. 

20. Ala.—Moore v. Whitmire, 66 So. 
601, 189 Ala. 615. 

Mass.—Couch v. Ingersoll, 19 Mass. 
292. 

21. Mo.—McGlnness v. Brodrlck, 192 
S.W. 420. 

23 O.J. p 189 note 82. 

22. Tex.—Hull v. Eidt-Summerfleld 
Co., Clv.App., 204 S.W. 480. 

S3. Iowa,—Murray Bros. & Ward 
Land Co. v. Kessey, 166 N.W. 460, 
183 Iowa 739. 

33 C.J.^P 189 note 84. 

24. Mo. — ^Nance v. Sexton, 199 Mo., 
App. 461, 208 S.iy. 649. 


25. Minn.—Abernethy v. Halk, 166 
N.W. 218, 139 Minn. 252. 

26. Ark.—Snyder v. Slatton, 123 S. 
W. 649, 92 Ark. 530—Dedman v. 
Earle, 12 S.W. 330, 62 Ark. 164. 

27. Minn.—Abernethy v. Halk, 166 
N.W. 218, 139 Minn. 252. 

28. III.—Osgood V. Skinner, 71 N.E. 
869, 211 Til. 229. 

29. Wyo.—Stlckney v. Hughes, 76 
P. 946, 12 Wyo. 397. 

30. Tex.—Carlisle v. Green, Civ. 
App., 131 S.W. 1140. 

23 C.J. p 189 note 93. 

31. Mass.—Herbert v. Jaffe, 188 N. 
E. 259, 281 Mass. 202. 

Provlsios. for time to cure defeoti 
Contract of exchange to be closed 
^within definite period, provided long¬ 

.11 


er time was not required to cure 
title defects, was held sufficiently 
definite as to time.—Ben Checseman 
Realty Co. v. Thompson, 112 So. 151, 
216 Ala. 9. 

32. La.—Dunn v. Spiro, App., 153 
So. 316. 

33. Tex.—Carlisle v. Green, Civ. 
App., 131 S.W. 1140. 

34. Tex.—Tlan v. Tacquard, Civ. 
App,, 147 S.W.2d 1114, error re¬ 
fused. ' 

23 C.J. p 189 note 95. 

Pailure to state city, oouaty, or state 
A contraot which describes the 
land merely by lot number and does 
not show in what city, county, or 
state the lots arc situated, or which 
otherwise does not furnish the 
I means by which the description can 
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of terms and no particular form of words are nec¬ 
essary to describe the real estate involved.*® The 
description is sufficient where from the words used 
the description can be made certain,** as where a 
surveyor with or without the aid of extrinsic evi¬ 
dence can locate the land and establish the bounda- 
ries.*^ A writing is sufficient which affords the 
fneans by which the identification of the land in¬ 
volved may be made perfect and certain by extrinsic 
or parol evidence,** showing the application of the 
description to particular property to the exclusion 
of all other property.*® It is sufficient to describe 
the land involved by reference to ownership,^® or to 
location at a specified street number in a certain 
city,*i in a specified town, county, and state,** or in 
a certain street between certain avenues,** where 
such description is sufficient to identify the land; 
but the only purpose for which parol evidence can 
be heard is to apply the description of the land giv¬ 
en in the contract to the subject matter.** The 
mere fact that a part of a contract is indefinite and 
uncertain does not prevent the contract from being 
held valid as to part of the land which is properly 
and sufficiently described.*® An agreement pro¬ 
viding that all the personal property on certain 
premises shall pass except certain pieces to be 
agreed on is sufficient.** Where an agreement does 
not sufficiently describe the property, the defect is 
not cured or the agreement ratified by deeds exe¬ 
cuted by both parties accurately describing certain 
lands and left by them with their respective attor¬ 
neys.*^ A statute prohibiting a sale of realty by 
reference to a map unless the map has been record¬ 
ed has been held to apply to a contract of ex¬ 
change.** 


Execution, delivery, and acknowledgment. The 
general rules governing execution and delivery ap- 
jply to contracts for exchange of property. Thus, 
a writing signed by an agent in the course of ne¬ 
gotiations for the exchange of his principal’s real 
property for real property of another is not bind¬ 
ing on the principal where it appears that such writ¬ 
ing was merely a memorandum made by the agent 
for his own convenience and to show what had oc¬ 
curred at a meeting between his principal and such 
other.*® A contract, which although executed by 
one of the parties is never delivered to the other, is 
not enforceable.*® A contract for the exchange of 
lands which is signed by both parties may become 
operative and be binding on them as a contract, al¬ 
though it is retained by only one of them or is de¬ 
livered to a third person.*^ A contract for the ex¬ 
change of real property, which is delivered to a 
third person with the understanding that it is not to 
be delivered to the other party, and is not to become 
binding under certain conditions, does not become 
binding where such conditions are shown to exist.** 
Where a contract is placed in the hands of a third 
person for delivery on the happening of a certain 
contingency with the understanding that it is not to 
be binding until delivery, delivery contrary to such 
arrangement is not binding on the parties.®* There 
is a sufficient delivery of a contract for the ex¬ 
change of real property for personal property where 
the adverse party refuses to receive it merely be¬ 
cause it is not acknowledged.** A party to a con¬ 
tract of exchange may waive the delivery prior to 
a certain date of the contract signed by the other 
party.** It has been held that acknowledgment is 
not essential to the validity of a contract for the ex- 


bje made deflnite or certain is void. 
—^Whitehead v. Reiger, Tex.Com. 
App., 6 S.W.2d 745, affirming, Civ. 
App., 282 S.W. 661. 

Kaad **aa agreed between oureelvee'* 
A contract for the exchange of 
property describing one of the tracts 
as *‘36 acres of land in Alta Loma 
as agreed between ourselves In Gal¬ 
veston County, Texas", was void on 
ground of Inadequacy of description. 
—^Tlan V. Tacquard. Tex.Clv.App., 
147 S.W.2d 1114, error refused. 

3B. N.T.—Waring v. Ayres, 40 N.T. 
867. 

36. Ala.*—'Ben Cheeseman Realty 
Co. V. Thompson, 112 So.* 161, 216 
Ala. 9. 

111.—Koch y. Streuter. 76 N.E. 1049, 
218 Ill. 646, 2 L.R.A.,N.S., 210. 

Tex.—Branom v. Scott, Civ.App., 24 
S.W.2d 499. 

S7« Or.—Bogard v. Barhan, 96 P. 
678. 62 Or. 121, 182 Am.S.R. 676. 
Colo.—Drennen v. Williams, 148 


P. 265, 69 Colo. 801, Ann.Cas.l917A ’ 
664 

Ga.—Lewis v. Trimble, 106 S.E. 101, 
161 Ga. 97. 

23 C.J. p 189 note 99. 

39. Cal,—Wright v. L. W, Wilson 
Co., 299 P. 521, 212 Cal. 669. 

23 C.J. p 190 note 1. 

40. Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 664, Ann.Cas.l912A 
748. 

41. Ala.—Ben Cheeseman Realty 
Co. v. Thompson, 112 So. 161, 216 
Ala. 9. 

Ga.—Boney v. Cheshire, 92 S.B. 686, 
147 Ga. 30. 

JUL N.Y.—Richards v, Edlck, 17 
Barb. 260. 

4S. N.Y.—Waring y. Ayres, 40 K.Y. 
357. 

44b Cal.—Marriner v. Dennison, 20 
P. 886, 78 Cal. 202. 

Tex.—^Whitehead y. Reiger, Com. 
App., 6 8.W.2d 746, affirming, Cly. 
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App., 282 S.W. 661, and rehearing 
denied, Com.App., 9 S.W.2d xxiii. 
46^ Kan.—^Bacon v. Leslie. 81 P. 
1066, 60 Kan. 494, 84 Am.S.R. 184. 

46. Mass.—Sleeper y. Nicholson, 87 
N.E. 473, 201 Mass. 110. 

47. Ga.—Lancaster v. Wilson, 106 
S.E. 103, 161 Ga. 154. 

48. Cal.—Sllverthorne y. Percey, 7 
P.2d 746, 120 CalJLpp. 83. 

49. Ky.—^Henry y. Reeser, 164 S.W. 
871, 163 Ky. 8. 

00. Ky.—^Henry y. Reeser, supra. 

OX. Kan.—Bierer y. Frets, 4 P. 284. 
82 Kan. 829. 

00. Iowa.—Weseman y. Graham, 188 
N.W. 478, 167 Iowa 430. 

08. Mich.—^Dikeman y. Arnold, 40 
N.W. 42, 71 Mich. 666. 

04. N.Y.—Morton y. Witte, 181 N.T. 
8. 777, 147 App-Diy. 94. 

00. N.T,—^Morton y. Witte, supra. 
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change of personal property for real property.®* 

(2) Exchange Conveyance 

For a toclinlcal oxohangt of lando the word exchange 
muet be ueed, and there muet be a provision for reSntry 
on ouster or eviction. Conveyance may be by deeds ex¬ 
changed between the parties or by one deed. 

Exchange of lands is a technical form of con¬ 
veyance in which the word “exchange” must be 
used, and no circumlocution can operate to supply 
this word if it is omitted.®^ To constitute a tech¬ 
nical common-law exchange, there must be a pro¬ 
vision for reentry on ouster or eviction.®® It seems 
that the conveyance may be by deeds exchanged be¬ 
tween the parties, although only one deed is re¬ 
quired.®* Technical exchanges of land have been 
almost entirely abandoned in modern conveyancing, 
the substitute being mutual deeds of bargain and 
sale.®* 

§ 4. -Fraud, Mistake, and Undue Influ¬ 

ence 

a. What constitutes fraud 

b. Effect of fraud 

c. Mistake 

d. Undue influence and confidential re¬ 

lations 

a. What Gonstituteg Fraud 

(1) In general 

(2) Concealment or suppression of facts 

(3) Statement of fact, opinion, or inten¬ 

tion 
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(4) Knowledge and intention 

(5) Materiality 

(6) Reliance on representations 

(7) Fraud of third persons 

(8) Resulting damage or injury 

(9) Fraud as to particular matters 

(1) In General 

A false representation as to a material fact which 
Is made with knowledge of Its falsity or without knowing 
whether It Is true or falge, which may properly be re¬ 
lied on by the party to whom It is made, which Is made 
with the intention that It shall be relied on, and which 
is acted on by such other to his Injury, constitutes fraud 
which will entitle the party deceived to relief. The mere 
fact that one party drives an unconscionable bargain 
does not constitute actionable fraud. 

A false representation as to a material fact which 
is made with knowledge of its falsity or without 
knowing whether it is true or false, which may 
properly be relied on by the party to whom it is 
made, which is made with the intention that it shall 
be relied on, and which is acted on by such other 
to his injury, constitutes fraud which will entitle the 
party deceived to relief.®^ The misrepresentation 
may be either by words, acts, or the suppression of 
material facts.®* The mere fact that one party 
takes advantage of the ignorance of the other par¬ 
ty to drive an unconscionable bargain does not, in 
the absence of misrepresenlalions, constitute action¬ 
able fraud.®® Misconduct or a misrepresentation 
must have actually occurred to entitle a party to re¬ 
lief for fraud,®^ and the representations made must 
be shown to have been false.®® The party to whom 
the representations are made must be actually de- 
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80. N.T.—^Morton v. Witte, supra, 

57. Ill.—Hartwell v. De Vault, 42 
N.E. 789, 169 111. 325. 

Pa.—Rowe v. Thompson, 6 Pa.Di8t. 
& Co. 133. 

23 C.J. p 190 note 18. 

58. N.J.—Fidelity Union Trust Co. 
v. Prudent Inv. Corporation. 19 A. 
2d 224, 129 N.J.Eq. 255. 

59. N.J.—Haber v. GoldberiT. 105 A. 
874, 92 N.J.Law 367. 

80. N.J.—^Haber v. Goldberg, supra. 
Pa.—Gamble v. McClure, 69 Pa. 282. 
23 C.J. p 190 note 24. 

81. Ill.—Pustelnlak v. Villmas, 185 
N.E. 611, 352 Ill. 270. 

Iowa.—In re Parker's Estate, 179 N. 
W. 626, 189 Iowa 1181—Rhodes v. 
Uhl, 178 N.W. 394, 189 Iowa 408. 
Neb.—Hamaker v. Mlddaugh, 278 N. 

W. 849, 134 Neb. 440. 

Or.—Ziegler v. Stinson, 224 P, 641, 
111 Or. 243. 

28 C.J. p 191 note 87. 

58. Iowa.—Rhodes v. Uhl, 178 N.W. 
i94. 181 Iowa 408. 

Neb.—Faulkner v, Klamp, 20 N.W. 
280, 18 Neb. 174. 


Valse representations after Indnoing* 
intoxication 

Where defendants induced plain- 
tllTs to drink to excess and then by 
means of false representations to con¬ 
sent to an exchange of lands where¬ 
by plaintiff was defrauded, defend¬ 
ants were guilty of actionable fraud. 
—Godwin v. De Motte, 116 N.E. 17, 
64 Ind.App. 394. 

63. Mont.—Larose v. O'Connell, 216 
P. 796, 68 Mont. 160. 

84. Tex.—Powell v. Pioneer Build¬ 
ing & Loan Ass'n, Civ.App., Ill S. 
W.2d 764, error dismissed. 

Vt.—^Luce y. Brown, 118 A. 630, 96 
Vt. 140. 

Btatsmsat to agent ooneemiag route 

No representation by one party to 
an exchange of land that a pike road 
extended by the farm to be exchang¬ 
ed by him was made by his state¬ 
ment to the agent, with whom both 
parties were going along a pike road 
by automobile to see fhe farm, when 
eeveral miles from the farm, that 
"We will turn off here; we could go 
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to the place on this road, but there 
are some bridges out."—Williams v. 
Craig. Tex.Clv.App., 252 S.W. 876. 

Bxohange of property for school lot 

(1) Where defendants desired a 
lot on which there was a school, and 
they knew that the school board 
was contemplating moving the 
school to another locality, It was 
not a badge of fraud to buy a larger 
lot in that locality, and offer to ex¬ 
change it for the schoolhouse lot.— 
School Board of Sand Lick Dist. v. 
Smith. 113 S.E. 868, 134 Va. 98. 

(2) Where school trustees were 
fairly well Informed on the subject, 
their failure to investigate the value 
of a school lot, exchanged for other 
property, was not a badge of fraud. 
—School Board of Sand Lick Dist. 
V. Smith, supra. 

66. Iowa.—Lundy v. Surls, 128 N. 

W. 337, 144 Iowa 670. 

Or.—Blakney v. Rowell, 164 P. 709, 
84 Or. 363. 

Tex.—Kirkland v. Rutherford, Civ. 
, App., 171 S.W. 1031. 
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ceived by them but the mere fact that a party is 
deceived is npt a basis for a char^^e of fraud where 
the other party is in no way responsible for the de¬ 
ception.®^ 

(2) Concealment or Suppression of Facts 

Concealment of material facts by a party Is fraudu¬ 
lent where the concealment Is active or where there Is 
a duty to disclose the facts. 

As a general rule where persons are dealing with 
each other on equal terms, and no confidential re¬ 
lation exists between them, neither is bound to dis¬ 
close superior information, which he may have, af¬ 
fecting the exchange,®® particularly where the 
means of knowledge are at the other party’s dis¬ 
posal;®® but concealment of material facts by a 
party is fraudulent where the concealment is ac¬ 
tive,*^® or where there is a duty to disclose the 
facts.*^! If a defect is not patently observable to 
the adversary party in the exercise of ordinary care, 
a positive duty to disclose such fact arises and 
failure to do so is actionable.*^® 

(3) Statement of Fact, Opinion, or Inten¬ 

tion 

Fraud conalttt of false representations of existing 
facts as distinguished from opinions, promises, or as¬ 
sumed future facts. 

Material false representations as to existing con¬ 
ditions made with intent to deceive arc fraudu¬ 
lent.*^® In order to constitute fraud, false repre¬ 
sentations must, as a rule, be of facts which exist 
at the time the representations are made or have 
existed, in distinction from an opinion, a promise, 
or an assumed future fact.*^® The facts must be 
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of a concrete character as distinguished from a 
truth or principle.*^® 

A mere expression of opinion does not constitute 
a fraudulent misrepresentation,7® but even an opin¬ 
ion may be a misrepresentation, and if a party gives 
it as an existing fact on a matter material to the 
transaction it then becomes a statement of fact, 
which if relied and acted on as a fact may consti¬ 
tute a fraudulent representation.^*^ The rules with 
regard to “dealer’s talk,” “puffing,” or “trade talk’* 
apply in exchanges of property;*^® but the doc¬ 
trine that proof of mere “trade talk” or “puffing,” 
such as is common to the trader of property, is not 
sufficient to sustain a charge of fraud, has no ap¬ 
plication to false representations of material facts 
which are in their nature calculated to deceive and 
are made with intent to deceive.*^® A mere prom¬ 
ise or representation by a party as to what may 
happen in the future will not constitute a fraudu¬ 
lent misrepresentation,®® but it has been held that a 
party who induces an exchange by false representa¬ 
tions, although promissory in nature, at the time 
not intending to perform them, and not intending 
that the representation shall be made good, is 
chargeable with fraud,®^ although there is some au¬ 
thority to the contrary.®® 

(4) Knowledge and Intention 

As s general rule, a party must have knowledge that 
his representations are false to constitute fraud, but 
fraud may also be predicated on representations which 
a party makes as true of his own knowledge, although 
he has no knowledge of their truth or falsity. 

As a general rule, to constitute actual fraud in 
making misrepresentations, the party making them 


SXCaANOE OF PBOPSBTT 


66. Cal.—Maxon-Xowlln Co. v. Nor- 
BWlng, 137 P. 240. 166 Cal. 509. 

Wl8.—Fowler v. McCann, 66 N.W. 
1085, 86 WiB. 427. 

67. Tex.—Summit Place Co. v. Ter¬ 
rell, Clv.App., 207 S.W. 146—Kirk¬ 
land V. Rutherford, Clv.App., 171 
S.W. 1031. 

68. Mo.—Chapman v. Kraehe, App., 
22 S.W.2d 846. 

Mont.—Liarose v. O’Connell, 216 P. 

796, 68 Mont. 160. 

23 C.J. p 191 note 42. 

▼alne of other party’s property 
A party, negotiating for an ex¬ 
change of realty and occupying no 
confidential relationship with the 
other party, was under no obliga¬ 
tion to dlBclose Information which 
he had learned eonoerning the value 
of the other party’s property.— 
School Board of Sand Lick Diet. v. 
Smtth, 113 S.E. 868, 134 Va. 98. 

66b Tex.—Jones v. Herring, Civ. 


App., 16 S W.2d 326, error dismiss¬ 
ed. 

TO. Iowa.—Rhodes v. Uhl, 178 N.W. 

394, 189 Iowa 408. 

23 C.J. p 191 note 43. 

71. Wis.—Olson V. Skroch, 196 N.W. 

767, 182 Wis. 448. 

23 C.J. p 191 note 44. 

76. Mo.—Chapman v. Kraehe, App., 
22 S.W.2d 846. 

Oondsinnation of property for hidden 
defects 

Defendant's concealment of con¬ 
demnation order as to building on 
property for defects not patent on 
inspection was held actionable.— 
Chapman v. Kraehe, supra. 

73. Wash.—Mumford v. Smith, 164 
P. 163, 89 Wash. 98. 

23 C.J. p 191 note 49. 

74L Ala.—^Lockwood v. Fitts, 70 So. 
467, 90 Ala. ^160. 

Idaho.—^Dellwo v. Petersen, 180 P. 

167, 32 Idaho 172. 

29 C.J. p 191 note 47. 
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75. Mo.—Wade v. Ringo, 26 S.W. 
901, 122 Mo. 322. 

76. Iowa.—Durband v. Ney, 191 N, 
W. 385. 196 Iowa 674. 

Tex.—Campbell v. Jones, Civ.App., 
230 S.W. 710. 

23 C.J. p 192 note 60. 

77. Iowa.—Sutton v. Greiner, 169 N, 
W. 268, 177 Iowa 632. 

23 C.J. p 192 notes 61, 62. 

78. Or.—Black v. Irvin, 149 P. 640, 
76 Or. 661. 

79. Iowa.—Sutton v. Greiner, 169 N. 
W. 268, 177 Iowa 632. 

80. Cal.—Neff v. Mattem, 161 P. 
382, 28 CaLApp. 99. 

Mich.—Feldpausch v. Hendershot, 
224 N.W. 407, 245 Mich. 694—Den¬ 
nis V. Slyman, 184 N.W. 584, 216 
Mich. 202. 

23 C.J. p 192 note 66. 

81. Minn.—^Holmes v. Wilkes, 169 
N.W. 308, 130 Minn. 170. 

28 C.J. P 192 note 66. 

88. Znd.—Burt v. Bowles, 69 Ind. 1. 
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must have knowledge of their falsity.*^ However, 
fraud may be predicated on representations which 
a party makes without knowledge of their falsity 
where he at least impliedly represents that they 
are true of his own knowledge, and he knows or 
has reason to believe that the other party relies on 
them.®^ So, a positive statement as to a material 
fact made without knowledge of the true facts,®® 
or a statement recklessly made without such knowl¬ 
edge,®® or a false representation to the effect that 
the person making it has information on which he 
bases his representation®^ may constitute fraud. 
A false representation founded on a mistake re¬ 
sulting from gross negligence will be considered 
fraudulent in equity.®® 

Statements on information, A person who makes 
no positive statement, represents that he has no per¬ 
sonal knowledge of certain facts bearing on an ex¬ 
change, and asserts them on information received 
from third persons, is not chargeable with fraud,®® 
but an untrue material representation stated on 
information warrants rescission in equity where the 
party making it affirms the truthfulness of the in¬ 
formation.®® 


(5) Materiality 

In order that a faloo ropreaentatlon may be fraudu¬ 
lent It must relate to a material matter. 

In order that a false representation may be fraud¬ 
ulent it must relate to a material matter which in¬ 
duces the party deceived to enter into the contract 
of exchange,®! but where such a representation is 
made, it is ground for relief where the other ele¬ 
ments of fraud are present.®^ 

■V 

(6) Reliance on Representations 

(a) In general 

(b) Examination or investigation by in¬ 

jured party 

(c) Means of knowledge 

(d) Representations as to matters of rec¬ 

ord 

(a) In General 

In order that a falae repreaentatlon may conititute 
actionable fraud, It la neceaiary that the complaining 
party should have relied on It and that he had a right to 
do so. 

In order that a false representation may constitute 
a fraud which will entitle the complaining party to 
relief, it is necessary that he should have relied on 
it,®® and also that he had a right to rely on it,®^ 


83. Mo.—Adama v. Barber, 139 S. 
W. 489, 157 Mo.App. 370. 

23 C.J. p 192 note 58. 

84. U.S.—Herschberger v, Wood- 
row-Parker Co., C.C.A.OhIo, 276 P. 
908, certiorari denied Woodrow- 
Parker Co. v. Herschberger, 42 S. 
Ct. 270, 257 U.S. 661, 66 L.Ed. 422. 

Iowa.—Leaman v. Wise, 200 N.W. 
691, 198 Iowa 1035—RhodeB v. Uhl. 
178 N.W. 394, 189 Iowa 408. 

Mass.—Rudnick v. Rudnick, 183 N.E. 

348, 281 Mass. 205. 

23 C.J. p 202 notes 9-11. 

86. Tex.—Sherman v. Sipper, Civ. 
App., 129 S.W.2d 458, reversed on 
other grounds. Sup., 162 S.W.2d 
319. 

23 C.J. p 192 note 69. 
asprass statutorj provtsloas 

When BO provided by statute, the 
positive assertion, In a manner not 
warranted by the information of the 
person making it. of that which is 
not true, although he believes it to 
be true, constitutes actual fraud.— 
Hewitt v. Klages, 268 P. 694, 92 Cal. 
App. 596. 

88k Tex.—Benham v. Tipton, Civ. 

App., 181 S.W. 610. 

23 C.J. p 192 note 60. 

87. Iowa.—^Hanson v. Kline, 113 N. 
W. 604, 136 Iowa 101. 

88 . Iowa.—Gray v. Brlcker, 166 N. 
W. 284, 182 Iowa 816. 

Minn.—^Kiefer v. Rogers, 19 Minn. 
32. 


89. Neb.—Moore v. Scott, 66 N.W. 
441, 47 Neb. 346. 

Wash.—Jarvis v. Ireland, 154 P. 
455, 89 Wash. 286. 

9a Tex.—Maddox v. Clark, 175 S. 
W, 1053, 107 Tex. 212—Boles v. 
Aldridge, 176 S.W. 1052, 107 Tex. 
209—Kincaid v. Tant, Civ.App., 180 
S.W. 1103. 

Rspoatlng misrepressntatloaB 

The fact that defendant, in an ex¬ 
change of land, merely repeated mis¬ 
representations which others had 
made to him did not relieve him 
from liability, if the statements so 
repeated amounted to such a repre¬ 
sentation of the character of the 
land that plaintiff was induced to 
make the exchange.—Barbian v. 
Grant, Tex.Civ.App., 190 S.W. 789. 

91. Pa.—Walter’s Ex’r v. Martin, 
118 A. 434, 274 Pa. 629. 

Wls.—^Walloch v. Washkowiak, 207 
N.W. 286, 189 Wis. 491. 

23 C.J. P 193 note 66. 

Padlock notice on premises 

Concealment of fact that, before 
exchange contract, government plac¬ 
ed padlock notice on defendants' 
property, was held not ground for 
contract's rescission for fraud, where 
a bond was given and the premises 
were not padlocked.—Mielke v. 
Tucker, 216 N.W. 919, 241 Mich. 449. 
98. Cal.—Faull v. Johnson, 270 P. 

993, 94 CaLApp. 230. 

23 C.J. p 193 note 66. 
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WsrspreBsntatloa of one fact 

Misrepresentation of single ma¬ 
terial fact in exchange of properties 
may be sufTlcient to entitle a party 
to relief.—Faull v. Johnson, supra. 

93. U.S.—^Horton v. Reynolds, C.C. 
A.Iowa, 65 F.2d 430. 

Ark.—Lange v. Mayo, 294 S.W. 12, 
173 Ark. 583. 

Cal.—Spinks v. Clark, 82 P. 45, 147 
Cal. 439. 

Ill.—Johnson v. Miller, 132 N.E. 490, 
299 Ill. 271. 

Iowa.—Rhodes v. Uhl, 178 N.W. 394, 
189 Iowa 408. 

Mich.—Barkovlts v. Veres, 236 N.W. 
867, 254 Mich. 643. 

Tex.—Campbell v. Jones, Civ.App., 
230 S.W. 710. 

Wash.—Savinovlch v. Winbigler, 284 
P. 77. 165 Wash. 333—Hudson v. 
Beers, 188 P. 454, 110 Wash. 225. 
23 C.J. p 193 note 67. 

94. U.S.—Horton v. Reynolds, C.C. 
A.Iowa, 66 F.2d 430. 

Ark.—Loveless v. Davis, 173 S.W. 

196, 116 Ark. 443. 

23 C.J. p 194 note 79. 

Siiaplcioa as affsotlng right to rolj 
That a party to an exchange of 
land was suspicious, that something 
was wrong did not deprive her of 
the right to rely on the misrepre- 
sentatioiu of the other party con¬ 
cerning hte land made to induce her 
to enter imo the trade.—^Perkins v. 
Orfleld, 176 N.W. 167, 146 Minn. 68. 
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The mere existence of other causes which migfht 
have induced a party to enter into a contract will 
not relieve a party making false representations 
from his fraud, provided such representations form 
some of the inducements without which the trans¬ 
action would not have been consummated.^^ A rep¬ 
resentation connected with a proposition for the 
exchange of land may be fraudulent, notwithstand¬ 
ing the fact that subsequently a second proposition 
is made from which a contract ultimately arises.^^ 
False representations, knowingly made by a party 
previous to the exchange as to the character, con¬ 
dition, and value of property involved are presumed 
to have influenced the mind of the other party, even 
though he had full opportunity to observe and know 
the actual truth,®^ and the burden is on the former 
to prove clearly that such false representations did 
not influence the opposite party in making the ex¬ 
change.®® 

(b) Examination or Investigation by Injured 
Party 

At a general rule, a party who maket an Independent 
Inveetlgation at to, or an Inepectlon of, the property 


and r«llea> on hie own Judgment cannot avoid the oonsraot 
on the grounds of false representations, hut the mere 
fact that a person Inquires about or examines the prep^ 
erty does not eoneluatvely show that he did not rely 
on the misrepresentations. 

A party who relies on his own judgment cannot 
claim that a fraud was practiced on him.®® As a 
general rule, a party who makes an independent in¬ 
vestigation as to, or an inspection of, the reaP or 
personal® property to be received by him, and does 
not rely on the representations of the other party, 
cannot avoid the contract on the ground that such 
representations were false and fraudulent; but it 
has been held that the mere fact that a person to 
whom false representations have been made makes 
inquiry as to,® or an examination of,* the property 
to be received by him does not conclusively show 
that he did not rely on such representations, partic¬ 
ularly where he is not familiar with the nature of 
the property.® A party to the contract cannot es¬ 
cape responsibility for his false statements where 
the conditions and circumstances are such as to 
render it practically impossible for the other par¬ 
ty to obtain the necessary information by his ex¬ 
amination,® or where the guilty party prevents or 


M. Cal.—Hewitt v. Klages, 268 P. 

694, 92 CaLApp. 596. 

23 C.J. p 193 note 70. 

96. Colo.—Brown v, Linn, 116 P. 
906. 60 Colo. 443. 

97. N.J.—Turner v. Houpt, 33 A. 
28, 63 N.J.Bq. 626, reversed on 
other grounds 39 A. 1114, 66 N.J. 
Eq. 693. 

96. N.J.—Turner v. Houpt, 33 A. 28, 
63 N.J.Eq. 626, reversed on other 
grounds 33 A. 1114, 66 N.J.Eq. 693. 
96. Mo.—Wade v. Bingo, 26 S.W. 
901, 122 Mo. 322. 

Wash.—^Richardson v. Hutchinson, 
169 P. 987, 99 Wash. 471. 

1. Ark.—Lange v. Mayo. 294 S.W. 
12, 173 Ark. 683. 

Cal.—Standard Rond & Mortgage Co. 
V. Boyd, 261 P. 744. 86 Cal.App. 
636. 

Iowa.—^Dunlop v. Wever, 228 N.W. 
662, 209 Iowa 690. 

Ky.—Jobe v. Brown, 63 S.W.2d 582, 
246 Ky. 260. 

Mich.—^Kowalski v. Rusln, 217 N.W. 
768, 242 Mich. 1. 

Mo.—Kirby v. Balke, 266 S.W. 704, 
306 Mo. 109. 

Tex.—Williams v. Craig. Clv.App.. 
262 S.W. 876—Campbell v. Jones, 
Clv-App.. 230 S.W. 710. 

Vt.—Flint V. Davis, 8 A.2d 671, 110 
Vt. 401. 

23 C.J. p 193 note 78. 

8, Wash.—^Hudson v. Beers, 188 P. 

454, 110 Wash. 226. 

23 C.J. p 198 note 74. 

a Ark.—English v. Nortli, 166 S.W. 
677. 212 Ark. 469. 


Cal.—^Dow V. Swain, 68 P. 271, 125 
Cal. 674. 

N.D.—Liland v. Tweto, 125 N.W. 
1032, 19 N.D. 561. 

4. Ky.—Addison v. Wilson, 87 S.W. 
2d 7, 12, 238 Ky. 143, quoting Cor¬ 
pus Juris —^Alder v. Yager, 286 S. 
W. 983, 216- Ky. 678. 

Mo.—Yodicka v. Sette, 223 S.W. 678. 
23 C.J. p 194 note 76. 

Xuspeetlon by agent 
Defendant widow, contracting to 
exchange garage for farm, was held 
not bound by inspection of her agent 
who was either incompetent, misled, 
or untrue to his trust.—Tarcho v, 
Dawson, 233 N.W. 21, 211 Iowa 248. 
Zutentlon to efxamlue property 
Where one party In a land ex¬ 
change deal Intended to examine the 
property before closing but, acting 
in ignorance of its legal effect, sent 
a wire accepting the offer and mak¬ 
ing the contract before he had ex¬ 
amined the property, the fact that 
he had Intended to make said ex¬ 
amination did not negative the fact 
that he relied on the other party's 
misrepresentations.—Fisher v. Dip- 
pel, 102 8.W. 448, 46 TeX.Clv.App. 
266, error refused. 

5. Ky.—Alder v. Yager, 286 S.W. 
988, 215 Ky. 678. 

Mo.—Yodicka v. Sette, 228 S.W. 678. 

9. Ky.—Addison v. Wilson, 87 S.W. 
2d 7, 12, 288 Ky. 148, quoting Cor¬ 
pus Juris. 

Wyo.—Baylies v. Yanden Boom, 278 
P. 661, 40 Wyo. 411» 70 A.L.R. 924. 
23 C.J. p 194 note 77. 
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Examftiation of laud during winter 

Plaintiff is not precluded from 
maintaining suit to rescind an ex¬ 
change for a ranch on account of de¬ 
fendant's misrepresentations as to 
its soil, the amount under cultiva¬ 
tion, and what was raised on it, be¬ 
cause of having visited the place 
with defendant, when winter condi¬ 
tions prevailed, preventing a thor¬ 
ough examination, and defendant 
falsely pointing out cultivated land 
as part of the ranch, and falsely as¬ 
suring plaintiff of hay and potatoes 
in the buildings having been raised 
on the premises.—^Larsen v, Lootens, 
203 P. 621, 102 Or. 679. 

XUnsss duzlBg laspsotlou 

In an action to rescind a contract 
for the exchange of property on the 
ground of fraud, a complaint alleg¬ 
ing that the plaintiffs investigated 
the property they were to receive 
before they signed the contract, but 
that the husband was too ill at the 
time to make a careful Inspection, 
and that the wife was unfamiliar 
with business matters, sufficiently 
excuses the failure of the plaintiffs 
to detect the falsity of the misrep¬ 
resentations as to the value of the 
property and the timber thereon so 
as to be good against demurrer.— 
Stockton V. Hind, 196 P. 122, 61 Cal. 
App. 181. 

aiddou Asfsct la lion# 

Where plaintiff sold defendant an 
automobile, and defendant agreed to 
pay part of the price by delivery of 
sound horse, even though plaintiff 
looked at the horse tendered by de- 
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induces the other party to refrain from a full and 
complete examination.*^ 

(c) Means of Knowledge 

As a osnsraJ ruls, whsrs ths mssns of Information 
aro as aoeossiblo to one party as to the Other In the 
oxerelse of reaeonable diligenoe, and the Injured party 
is not prevented from making a proper Inquiry by any 
artifice or fraud of the other party, the former cannot 
avoid the contract on the ground of fraud, but positive 
representatlone of fact the truth or falsity of which la 
known by the party making the representations, may be 
railed on without an Independent Investigation. 

The rule of caveat cmptor applies in the case of 
an exchange of property;* and as a genera] rule 
where the means of information are as accessible to 
one party as to the other in the exercise of reason¬ 
able diligence, and the injured party is not pre¬ 
vented from making a proper inquiry by any artifice 
or fraud of the other party, the former cannot avoid 
the contract on the ground of fraud.* However, 


notwithstanding the above rule it has been held that 
a contracting party is entitled to rely on the ex¬ 
press statement as to an existing fact, the truth or 
falsity of which is known to the party making the 
statement and unknown to the other party, made 
for the purpose of inducing the making of the con¬ 
tract, and that he is under no obligation to make 
further investigation and that the party making 
the fraudulent representations for the purpose of 
inducing the other party to act will not be heard to 
say that his false statement should not have been 
believed. The guilty party will not be permitted 
to avoid liability for his false statements on the 
ground that the defrauded party has acted careless¬ 
ly or with apparent lack of intelligence,especially 
where the guilty party in making the representa¬ 
tions resorts to conduct which is reasonably calculat¬ 
ed to induce the other party to forego investigating 
or making inquiries.^* Where the party to whom 


fendant in a prior transaction, or 
even examined him, there was no 
examination of the horse by plain¬ 
tiff to make out reliance by him on 
his own Judgment in making the 
trade, and not on defendant's war¬ 
ranty of soundness of the horse, the 
fact being that the horse was afflict¬ 
ed with opthalmia or moon blind¬ 
ness, a condition in which the eyes 
may appear to be all right and later 
defective, although defective all the 
time.—McNabb v. Juergens, Iowa, 
180 N.W. 768, modified on other 
grounds 186 N.W. 681. 

7. Iowa.—Rhodes v. Uhl, 178 N.W. 
394, 189 Iowa 408. 

Or.—Crigor v. Roche, 264 P. 361, 126 
Or. 276. 

23 C.J. p 194 note 78. 

8 . Mich.—Kowalski v. Rusin, 217 N. 
W. 768, 242 Mich. 1. 

Mo.—Chapman v. Kraehe, App., 22 S. 
W.2d 846, 

Vt.—Luce v. Brown, 118 A, 530, 96 
Vt. 140, 

23 C.J. p 194 note 80. 

9. Ark.—Lange v. Mayo, 294 S.W. 
12. 173 Ark. 683. 

Cal.—Standard Bond & Mortgage Co. 

V. Boyd, 261 P. 744. 86 Cal.App. 
635. 

111.—Johnson v. Miller, 132 N.E. 490, 
299 Ill. 271. 

Mich.—Achenbach v. Mears, 261 N. 

W. 261, 272 MUch. 74. 

Mo.—Chapman v. Kraehe. App., 22 
S.W.2d 846. 

Or.—Elliott V. Mork, 24 P.2d 1036, 
144 Or. 246—^Ziegler v. Stinson, 224 
P. 641. Ill Or. 243. 

Wash.—^Hudson v. Beers, 188 P. 454, 
110 Wash. 226—Black v. Thomp¬ 
son. 188 P. 393, 110 Wash. 379. 

28 C.J. p 194 note 81. 

Huffej to iBopoet 

One has duty to inspect property 
880.J.S.-2 


received in exchange when it is at 
hand.—Hurd v. Bugnon, 260 P. 260, 
146 Wash. 338. 

Knowledge and opporfennity of attor- 
ney 

Where, in a transaction involving 
an exchange of real estate between 
plaintiff and defendant, plaintiff was 
represented by an attorney, who per¬ 
sonally conducted all the negotia¬ 
tions in her behalf, his knowledge 
and opportunity to investigate mat¬ 
ters of title and statements made by 
defendant were in law those of 
plaintiff, and defendant is not liable 
for fraud and deceit, in the absence 
of conspiracy between him and the 
attorney, unless the latter could 
have recovered on the same ground 
if he had been the principal.—Free¬ 
man V. Evans, Pa., 169 F. 26, 86 C. 
C.A. 216. 

10. U.S.—Herschberger v. Wood- 
row-Parker Co., C.C.A.Ohio, 276 P. 
908, certiorari denied Woodrow- 
Farker Co. v. Herschberger, 42 S.Ct. 
270, 267 U.S. 661, 66 L.Ed. 422. 
Cal.—^Proctor v. Arakelian, 280 P. 
368, 208 Cal. 82—^Vah Dah Dunshee 

V. Boadway, 7 P.2d 325, 119 Cal. 
App. 678—Faull v. Johnson, 270 
P. 993, 94 Cal.App. 230. 

Colo.—Masser v. Foxworthy, 281 P. 

360, 86 Colo. 313—-Cahill v. Readon, 

1 273 P. 663, 86 Colo. 9. 

Iowa.—Frost v. Rich, 200 N.W. 661, 
199 Iowa 421, 

Mass.—Rudnick v. Rudnick, 183 N.E. 
348, 281 Mass. 206. 

Mo.—Parish v. Casner, 282 S.W. 392. 
Neb.—^Hamakor v. Middaugh, 278 N. 

W. 849, 134 Neb. 440. 

Vt.—Fenwick v. Sullivan, 146 A. 268, 
102 Vt. 28. 

Wash.—Hudlow v. Hodgson, 281 P. 

331, 164 Wash. 198. 

23 C.J. p 194 note 82. 
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Veoessity to hire experts to examine 
property 

A party taking a building in ex¬ 
change for other property was not 
bound to have it examined by ex¬ 
perts to ascertain the cause of its 
peculiar shape, but might rely on 
the statements of the other party's 
agent who knew the building and 
that the cause of its shape was an 
unsafe condition.—Chase v. Wolga- 
mot, 114 N.W. 614, 137 Iowa 128. 

11. Cal.—Proctor v. Arakelian, 280 
P. 368, 208 Cal. 82. 

Colo.—Cahill V. Readon, 273 P. 663, 
86 CoIq. 9. 

Ill.—Herplch v. Williams, 133 N.E. 

220, 300 Ill. 640. 

23 C.J. p 196 note 83. 

12. Ill.—Herplch v. Williams, su¬ 
pra. 

Okl.—Kelly v. Robertson, 160 P. 46, 
61 Okl. 86. 

Or.—Larsen v. Lootens, 203 P. 621, 
102 Or. 679. 

23 C.J. p 196 note 84. 

rallure of broker to examine stock 
certUloate 

Where an exchange of realty for 
stock in a defunct corporation is in¬ 
duced by representing it as in an¬ 
other company of a similar name, 
negligence preventing recovery is 
not established by proof that plain¬ 
tiff's broker conducting the ex¬ 
change, had the certificate in his 
possession a few hours and failed 
to examine it and discover the mis¬ 
representation.—^Arnold v. Teel, 64 
N.E. 413, 182 Mass. 1. 

13. Ind.—Valdenaire v. Henry, 121 
N.E. 650, 70 Ind.App. 68. 

Neb.—Hamaker v. Middaugh, 278 N. 

W. 849, 134 Neb. 440. 

Wash.—Hurd v. Bugnon, 260 P. 260, 
146 Wash. 338. 

23 C.J. p 196 note 85. 
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the representation* is made has not equal facilities 
for ascertaining the truth, he is entitled to rely on 
the representation.!^ The right of a party to rely 
on a representation of the opposite party has been 
upheld where the property as to which the repre¬ 
sentation was made was ^eal estate in a distant 
place.!® A party to a contract is entitled to rely 
on the other party’s representation that he is the 
owner of certain personalty which the latter is to 
give in exchange.!® The question whether the in¬ 
jured party has exercised due diligence may depend 
on his understanding of the language and the fact 
that he was not accustomed to transacting busi¬ 
ness.!^ 

(d) Representations as to Matters of Record 
That the truth or falsity of a certain statement may 
be determined by an examination of a public record does 
not prevent such statement from being fraudulent. 

The mere fact that the truth or falsity of a cer¬ 
tain statement may be determined by an examina¬ 
tion of a public record does not prevent such state¬ 
ment from being fraudulent where made as to real!® 
or personal property,!® particularly where the in¬ 
jured party has been induced by the other not to 
make an examination.®® Of course where an ex¬ 
amination of the records docs not disclose the facts, 
the fraudulent character of a representation is not 
affected.®! It seems, however, that, where there is 
no actual concealment or attempt to conceal the 
existence of a matter of record, mere failure to 
mention the fact will not be considered fraud.®® 


(7) Fraud of Third Persons 

A party Is chargsabla with falsa rapraaantatlens of 
hla agant or of third parsons for whoso rallablllty ha 
vouches or whoso statamants ha ratifies. An Injured 
party cannot obtain relief for the fraud of his own agent 
unless the other party participates In or has knowledge 
of the fraud. 

A party is chargeable with false and fraudulent 
representations of his agent made to induce the 
exchange.®® A party may ratify fraudulent repre¬ 
sentations made by a third person to induce an ex¬ 
change, although at the time the representations 
were made such third person had no authority to 
make the representations in question,®^ but no rat¬ 
ification can be implied where the party has no 
knowledge of the fraud.®® Where the guilty party 
has referred the other party to a third person for 
the purpose of obtaining correct information on 
which he may rely regarding personal®® or real®*^ 
property involved in the transaction, he is charge¬ 
able with false and fraudulent statements made by 
such third person. This rule has been applied even 
where the party chargeable with the fraud has act¬ 
ed in good faith,®® but his mere reference to a third 
person as one acquainted with the property is not 
alone sufficient to bind him to the third person’s 
misrepresentations.®® The owner of an interest in 
land involved in an exchange cannot avoid respon¬ 
sibility for misrepresentations of his coowncr where 
the former has knowledge, or is chargeable with 
knowledge, of such misrepresentations.®® A party 
may obtain relief because of the fraud of his own 


14. Wash.—Black v. Thompson, 188 
P. 893. 110 Wash. 379, 

23 C.J. p 195 note 86. 

16. Iowa.—^Peterson v. Higgins, 190 
N.W. 407, 194 Iowa 769. 

Ky.—Addison v. Wilson, 37 S.W.2d 
7, 238 Ky. 143. 

Okl.—Clark v. O'Toole, 94 P. 647, 20 
Okl. 319. 

Wash.—Black v. Thompson, 188 P. 

393, 110 Wash. 379. 

23 C.J. P 196 note 87. 

Id. Cal.—Crandall v. Parks, 93 P. 
1018, 162 Cal. 772. 

17- Mo.—^Neuman v. Friedman, 136 
S.W. 251, 156 Mo.App. 142. 

18. Mass.—Rollins v. Quimby, 86 N. 
BS. 850, 200 Mass. 162. 

Tex.—^Moore v. Beakley, Com.App., 
216 S.W. 267, reversed, Civ.App., 
188 aw. 380. 

28 C.J. P 196 note 92. 

19. Cal.—Hewitt v. Klages, 268 P. 
694, 92 CaLApp. 696. 

Wls.—Miller V. Hackbarth, 106 N.W. 

811, 126 Wls. 60. 

90. ZUuatratioB 

Mass.—^Rollins v. Quimby, 86 N.E. 

860^ 200 Mass. 162. 

81. Mont.—^Petit v. Slncller, 163 P. 
467, 68 Mont . 817. 


88. Wls.—Pfeiffer v. Layton Park 
Oil & Soap Co,, 149 N.W. 396, 169 
Wis. 1. 

23 C.J. p 196 note 95. 
aa Cal.—^Hartman v. City Nat. 
Bank of San Francisco, 27 P.2d 
764, 219 Cal. 610. 

Mich.—Upell V. Bergman, 224 N.W. 
404, 246 Mich. 82—Reich v. 

Schmidt. 218 N.W. 671, 242 Mich. 
130—Chaffee v. Raymond, 217 N. 
W. 22, 241 Mich. 392. 

Minn.—Erickson v. Frasier, 210 N. 

W. 868, 169 Minn. 118. 

Tex.—Richardson v. Wesley, Civ. 

App., 1 S,W.2d 1098. 
MlsrepreseatatioBa la. preMiioo of 
pxlnolpal 

An owner, who permitted his 
agent in his presence to misrepre¬ 
sent the land, is guilty of fraud.— 
Rhodes v. Uhl, 178 N.W. 894, 189 
Iowa 408. 

84. Ga.—^Davis v. Preston, 76 S.B. 

766, 12 Ga.App. 65. 

86. Wls.—Przybylski v. Von Berg, 
248 N.W. 101, 211 Wis. 178. 

86. Ark.—^Evatt v. Hudson, 188 S. 

W. 1023, 97 Ark. 265. 

Mich.—Barron v. Myen, 109 N.W. 
862, 146 Mich. 610. 
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Tex.—Cabaness v. Holland, Civ.App., 
47 S.W. 379. 

87. Mo.—Burger v. Boardman, 162 
S.W. 197, 264 Mo. 238. 

Tex.—Benham v. Tipton, Civ.App., 
181 S.W. 610. 

23 C.J. p 196 note 99. 
Wsrepreaeatatloias la preseaoe of 
party 

Where parties to proposed ex¬ 
change of property went to office of 
agent of mortgagee of defendants* 
property to ascertain the amount of 
delinquency on the mortgage, de¬ 
fendants who were present and 
whose agent also present knew or 
should have known the extent of the 
delinquency were responsible for the 
representations made by the mort¬ 
gagee's agent in their presence.— 
Patricio v. Scott, 66 P.2d 216, 189 
Wash. 302. 

88. Tex.—Cabaness v. Holland, Civ. 
App., 47 S.W. 879. 

89. Tex.—Beasley v. McEver, Civ. 
App., 238 S.W. 949. 

80. Mo.—Burger v. Boardman, 162 
S.W. 197, 264 Mo. 238. 

Pa.—Sell v. Gup, 82 Berks Co.UJ. 82, 
exceptions dismissed 32 Berks Co, 
L.J. 78, affirmed 12 A.2d 1, 888 Pa. 
, 184. 
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agent where such agent and the other party to the 
contract were in collusion to defraud the princi¬ 
pal,or where the opposite party, although he has 
no actual knowledge of the misrepresentations made 
by the agent of the defrauded party, is chargeable 
with notice that such agent is using improper meth¬ 
ods to bring about the exchange,32 but the injured 
party cannot obtain relief in the absence of partici¬ 
pation Or notice,®® even though the other party re¬ 
tains the benefits of the transaction after knowledge 
of the fraud.®^ Where a contract is entered into 
through inducements by an agent who secretly act¬ 
ed for both parties contrary to statute, the contract 
may be rescinded on the grounds of public policy 
even though there was no intention to defraud.®® 
Statements of a third person are not chargeable to 
a party to a contract where such party is not rep¬ 
resented by, and has not vouched for, the reliability 
of such third person.®® A party is not chargeable 
with the representations of a third person where 
such representations are not authorized and the ex¬ 
change results from negotiations between the par¬ 
ties to the contract.®^ 

(8) Resulting Damage or Injury 

Injury of oome detcription mutt result In order that 
there may be fraud justifying relief but a pecuniary loss 
It not necessary. 


§ 4 

Injury of some description must result in order 
that there may be fraud justifying relief,®® and 
where a party receives property of equal value he 
is not entitled to have the transfer set aside,®® or 
to recover damages for the misrepresentation;^® 
but it has been held that there may be a rescission 
in equity without showing a pecuniary loss.^i In 
determining whether any loss was suffered through 
the fraud, the court must ignore the trade or inflat¬ 
ed value and determine ^the matters at issue on the 
basis of the real value.^® Where a contract is en¬ 
tered into through inducements by an agent who se¬ 
cretly acted for both parties contrary to statute, the 
contract may be rescinded on the grounds of public 
policy even though no actual damages were suf¬ 
fered.^® 

(9) Fraud as to Particular Matters 

(a) Title and encumbrances 

(b) Identity, location, boundaries, and 

quantity 

(c) Character, nature, quality, and con-^ 

dition 

(d) Value 

(e) Cost, selling price, and profits or in¬ 

come 

(f) Prospective purchaser and matters 

concerning third persons 


31. Iowa.—Lister v. La Plant, 168 
N.W. 138, 183 Towa 1363. 

23 C.J, p 196 note 3. 

Affaat who liotoA lands of both par- 
tlM 

Party to exchange of lands may 
rescind for fraud of agents with I 
whom each party listed lands.— 
Richardson v. Wesley, Tex.Civ.App., 

1 S.W.2d 1098. 

32. Neb.—Adams v. McGrew, 161 N. 
W. 425, 100 Neb. 817. 

33. Mich.—Roe v. Albain, 238 N.W. 
205, 255 Mich. 491. 

Mo.—Camren v. Squires, 156 S.W. 

773, 174 Mo.App. 272. 

WIs.—Przybylskl v. Von Berg, 248 
N.W. 101, 211 WIs. 178. 

34. WIs.—Przybylskl v. Von Berg, 
supra. 

36. WJs.—Mueller v. Michels, 197 N. 
W. 201, 184 Wis. 324, modified on 
other grounds 199 N.W. 380, 184 
Wis. 324. 

30« Cal.—Gleason v. Proud, 150 P. 

885, 31 Cal.App. 123. 

Boprosontationa of lossoa 
Alleged representations of lessee 
of property Involved In exchange do 
not bind lessor so as to entitle other 
parties to exchange to rescind for 
fraud, where the lessee is not the 
agent of the lessor.—Stiger v. Per^ 
syn, 4 P.8d 629, 188 Or. 178. 


37. Tex—^Kirkland v. Rutherford, 
Civ.App., 171 S.W. 1031. 

3a Tex.—Bryant v. Vaughn, 33 S. 
W.2d 729, reversing Vaughn v. 
Bryant, Civ.App., 1 S.W.2d 667— 
Texas Osage Co-op. Royalty Pool 
V. Guzman, Civ.App., 153 S.W.2d 
239—Texas Osage Co-op. Royalty 
Pool V. Brown, Civ.App., 118 S.W. 
2d 944, error refused—Blankenship 
V. Stricklin. Civ.App., 77 S.W.2d 
339—Blankenship v. Lusk, Civ. 
App., 77 S.W.2d 341—Federal 
Mortg. Co. v. Henslee, Civ.App., 43 
S.W.2d 609. 

Wash.—Savlnovich v. Winbigler, 284 
P. 77, 155 Wash. 333. 

23 C.J. p 196 note 7. 

FaUiire to allege and prove lajnry 

Party to exchange of property, 
falling to allege and prove injuries 
resulting from perpetration of alleg¬ 
ed fraud in inducing exchange, is 
not entitled to rescission.—Federal 
Mortg. Cu. V. Henslee, Tex.Civ.App., 
4.3 S.W.2d 609. 

AooompUshmeat of pnzpoee Ul es* 
change 

Misrepresentations Inducing plain¬ 
tiff to exchange her property for 
other property worth five thousand 
dollars less than represented caused 
injury sufficient to sustain an action 
for deceit, even though plaintlfTs 
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purpose in making the exchange had 
been to secure cash to meet indebt¬ 
edness and such purpose had not 
been defeated by the misrepresenta¬ 
tions.—Bitondi v. SheketofT, 99 A.. 
505, 91 Conn. 505. 

38. Tenn.—^Koehler v. Hughes, 15 
Tenn.App. 12. 

Tex.—Bryant v. Vaughn, 33 S.W.2d 
729, reversing Vaughn v. Bryant, 
Civ.App., 1 S.W.2d 667. 

40. Or.—Parks v. Smith, 186 P. 552, 
95 Or. 300—Salisbury v. Goddard, 
156 P. 261, 79 Or. 593. 

41. Tex.—Barton v. Warner, Civ. 
App., 142 S.W.2d 303. 

23 C.J. p 196 note 8. 

AsMssmoat sahaiiclag property 
A false representation, inducing 
exchange of lands, that an assess¬ 
ment will be less than has been de¬ 
cided on is injurious, despite the 
fact that property is enhanced in 
value to the extent of assessments 
levied.—Crawford v. Armacost, 149 
P. 31, 85 Wash. 622. 

48. Tex.—Stringer v. Urquhart, Civ, 
App., 288 S.W. 489. 

43. Wis.—Mueller v. Michels, 197 
N.W. 201, 184 Wis. 324, modified 
on other grounds 199 N.W. 380,. 
184 Wis. 324. 
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(a) Title and Encumbrances 

A eonoealmsnt or falsa rsprasantatron with respsct 
to titio or anoMmbrancos may constitute fraud. 

A concealment or false representation with re¬ 
spect to the title to personal property^^ or to real 
estate^^ may constitute fraud, although the guilty 
party has given merely a quitclaim deed,^^ and al¬ 
though complainant has accepted a deed without 
having a survey made.^7 a false statement as to, 
or the concealment of, an encumbrance on real^^ or 
personal^® property exchanged for other property 
may constitute fraud, as may statements as to title 
and encumbrances affecting the value of lien notes 
or mortgages offered in exchange* for other prop¬ 
erty.®® A representation that a mortgage on the 
property will be extended is material and if false 
may justify rescission.®^ 

These rules are subject to the exceptions and qual¬ 
ifications already stated supra in subdivisions a 
(l)-(8) of this section and a rescission cannot be 
had for mere expressions of opinion,or for mis¬ 
representations which are not material®® or which 
were not relied on.®^ A misrepresentation as to 


title may subject the contract to rescission although 
it is not kuown to be false by the party making the 
statement.®® 

(b) Identity, Location, Boundaries, and 
Quantity 

Fraud may conalat of miarapraaan tat Iona at to the 
Identity, location, boundaries, or quantity of the property 
offorod in oxohango. 

Fraud may consist of pointing out or describing 
land different from that contracted for.®® The right 
of the defrauded party to avoid the contract does 
not depend on the fact that the property pointed out 
was worth more than the property which was con¬ 
veyed to him.®7 The failure to inform a party to 
the contract, who is inspecting land other than that 
which it is proposed to give in exchange, of his 
mistake may constitute fraud.®* The conveyance 
of property different from that specified in the con¬ 
tract, with fraudulent intent, is ground for relief.®* 
Fraud may also consist of misrepresentation as to 
the location,®* boundaries,®i or area®* of land in¬ 
volved in an exchange. A statement as to the 


4^ Pa.—Blxler v. Baylor. 68 Pa. 
146. 

4S. Tex.—‘Sherman v. Sipper, Civ. 
App., 129 S.W.2d 4S8, reversed on 
other grounds, Sup., 152 S.W.2d 
819. 

23 C.J. p 196 note 10. 

46« Iowa.—Ballou v. Lucas, 12 N.W. 
746, 69 Iowa 22. 

47. N.C.—Walsh v. Hall, 66 N.G. 
233. 

4Bl Qa.—Cooper v. Whitehead, 186 
S.E. 911. 163 Ga. 662. 

Or.—Billups V. Colmer, 244 P. 1093, 
118 Or. 192. 

23 C.J. p 196 note 13. 

Ocenpaaey by aaMthsr uadsr agrsa- 
meat 

Where defendant represented that 
she had a good title to property, 
and made an exchange with plain¬ 
tiffs, and. on attempting to take 
possession, plaintiffs found another 
party occupying premises with con¬ 
sent of defendant, under agreement 
to do work around premises, which 
had been done, who declined to va¬ 
cate, it was held that a legal fraud 
had been perpetrated on plaintiffs, 
Justifying them in rescinding the 
deal.—-Austin v. Ash. 205 N.W. 165. 
232 Mich. 251. 

Width of sight of way 

False statement as to width of 
railroad right of way as stated in 
lease was held a basis for charge 
of fraud in change of land.—^Billups 
V. Colmer. 244 P. 1093, 118 Or. 102. 

44. Cal.—Hewitt v. Klagea, 268 P. 

094, 92 Cal.App, 690. 

39 C.J. P 197 note 14. . , 


sa Mo.—Parish v. Casner, 282 aW. 
392. 

23 C.J. p 197 note 16. 

81. Mich.—^Kanar v. Schuster, 192 
N.W. 662, 222 Mich. 283. 

53. Cal.—Strait v. Wilkins, 116 P. 

685, 16 CaLApp. 188. 

Baits alfootiBg tltlo 
The mere expression by defendant 
that suits concerning land to be ex¬ 
changed amounted to nothing as 
affecting the title was but the ex¬ 
pression of an opinion on which 
plaintiff will be presumed equally 
able to form an opinion and to come 
to as correct Judgment with respect 
to the matter as were the defend¬ 
ants, who were not lawyers, and 
plaintiff cannot Justly claim to have 
been misled by such opinion, espe¬ 
cially where he visited lawyers for 
the purpose of obtaining their opin¬ 
ion on the question.—Campbell v. 
Jones, Tcx.Civ.App., 230 S.W. 710. 

58L Pa.—^Walter's Bx’r v. Martin, 
118 A. 434, 274 Pa. 629. 

Oonosalmsnt of abaadoBOd and wu 
BUbstaatlal Ilea was held not ma¬ 
terial as affecting rescission of con¬ 
tract for exchange of properties.— 
Walloch V. Washkowiak, 207 N.W, 
286, 189 Wis. 421. 

84. Tex.—Campbell v. Jones, Civ. 
App., 280 S.W. 710. 

88. Tex.—Sherman v. Sipper, Civ. 
App., 129 B.W.2d 448, reversed on 
other grounds. Sup., 162 B.W.2d 
819. 

28 C.J. p 202 note 19. 
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58. Iowa.—Garner v. Johns, 166 N. 

W. Ill, 182 Iowa 684. 

23 C.J. p 197 note 17. 

87. Minn.—Nelson v. Carlson, 66 N. 
W. 821. 61 Minn. 90. 

58. N.D—Windedahl v. Harris, 156 
N.W. 489, 37 S.D. 7. 

88* Mo.—Tucker v. Lindley, 140 S. 
W. 637, 159 Mo.App. 156. 

88, Mich.—Salata v. Dylewski, 207 
N.W. 895, 234 Mich. 331. 

23 C.J. p 1*97 note 21. 

Vafsailliaxlty with locality as dt- 
fcaso 

That plaintiffs were so Ignorant 
of streets and locations that mlsrep- 
resentatlons to them as to location 
had no signflcance was held no de¬ 
fense in suit to rescind exchange of 
property.—Salata v. Dylewski, 207 
N.W. 896, 234 Mich. 831. 

Ziaks froatags of property 

Builder taking for subdivision 
property erroneously believed to* 
have considerable lake frontage, and 
so represented, was properly al¬ 
lowed to rescind.—Mann v. Pearson, 
228 N.W. 678, 24*9 Mich. 211. 

61. Mo*—^Wilson V. Henderson, 191 
S.W. 72. 

23 C.J. p 197 note 22. 
sa. Ark.—Lange v. Mayo, 294 S.W. 
12, :73 Ark. 583. 

Cal.—Dvorak v. Latimer, 86’7 P. 678, 
91 Cal.App. 664. 

28 C.J. p 197 note 28. 

Bffoot Of phrase ''aioro os loos** 

As respects rescinding exchange, 
where property was described by 
metes and bounds, disparity was 
held not excused by use of phrase 
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healthful condition of a locality may be stated as 
a fact, and not as a matter of opinion, and a mis¬ 
representation when made to induce an exchange of 
lands may be fraudulent;®* but a charge of fraud 
cannot be based on an alleged misrepresentation as 
to the boundary of real estate where it appears that 
the party alleged to have made the representation 
did not attempt to point out the exact lines and in 
fact did not know them, and that the other party 
did not at that time consider the exact location of 
the boundary in question of controlling importance, 
and asked for no more definite statement as to the 
boundary than was given to him.®^ Misrepresenta¬ 
tions as to the quantity of personal property offered 
in exchange for other property may be fraudulent.®* 

These rules are subject to the exceptions and 
qualifications already stated supra in subdivisions 
a (l)-(8), of this section. A misrepresentation as 
to quantity to constitute a basis for relief must be 
relied on,®* and it has been held that a charge of 
fraud cannot be based on a misrepresentation as tc 
the number of acres in a tract where the correct 
boundaries have been pointed out and the party to 
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whom the representation is made has notice before 
deeds are exchanged that there is actually a smaller 
number of acres in the tract.®*^ Although made in 
good faith, material misrepresentations as to loca¬ 
tion®* or identity®® of land involved in the ex¬ 
change, or as to the quantity of personal property,^® 
may constitute fraud. A slight variance in the di¬ 
mensions of property involved not affecting substan¬ 
tially the value of the property is immaterial.’^! 

(c) Character, Nature, Quality, and Condi¬ 
tion 

MUrepretentationi at to tht character, nature, quali¬ 
ty, and condition of property may conatitute fraud. 

Misrepresentations as to the character,^* quali¬ 
ty,^* or condition*^® of real estate may be fraudu¬ 
lent. Thus false statements as to the amount of 
timber on the land involved,*^® or of tillable land,^® 
as to water supply,drainage,^* kind of soil,^® fer¬ 
tility,*® crops,*! yield,*® quality or the kinds of 
trees,** or to the presence of game** or minerals,*® 
have been held fraudulent. Misrepresentations as 
to the quality, condition, or nature of personal prop¬ 
erty may constitute fraud,*® and the intentional con- 


•‘more or leas.”—Dvorak v. Latimer, 
supra^ 

63. Tex.—Jones v. Edwards, Civ. 
App., 152 S.W. 727. 

ZUacM la particular family as liaar- 
lar oa haalthful ooaditloa 

A statement of the healthful con¬ 
dition of a locality is not shown to 
be false by evidence that there had 
been much Illness in a particular 
family while livingr in that locality. 
—Jones V. Edwards, supra. 

34. Wash.—Wilson v. Mills, 167 F. 
437, 91 Wash. 71. 

65. Kan.—McKenna v. Morgan, 170 
P. 998, 102 Kan. 478. 

23 C.J. p 197 note 27. 

66. Ark.—Lange v. Mayo, 2*94 S.W. 
12, 173 Ark. 683. 

Vt.—Flint V. Davis, 8 A.2d 671, 110 
Vt. 401. 

67. Mass.—Mooney v. Miller, 102 
Mass. 217. 

68 . Ind.—Gardner v. Mann, 76 N.E. 
417, 36 lnd.App. 694. 

Tex.—Peters v. Strauss, 132 S.W. 
956, 63 Tex.Civ.App. 118. 

69. Mass.—Dzuris v. Pierce, 103 X. 
E. 296, 216 Mass. 132. 

Voiutlag' out wrong land 

The party pointing out the wrong 
parcel is chargeable with construc¬ 
tive fraud, although there is no 
fraudulent intent.—Murray v. Speed, 
163 P. 181, 64 Okl. 31. 

TO. Tex.—Cabancss v. Holland, Civ. 
App., 47 S.W. 379. 

71* 111.—Binder v. Kejhal, 178 N.E. 
901, 347 111. 11. 


78. Minn.—Bauer v. O’Brien Land 
Co , 174 N.W. 736. 

Mo.—Pope V. Florea, 152 S.W. 96, 
167 Mo.App. 595. 

23 C.J. p 198 note 29. 

7a Ill.—Herpich v. Williams. 133 
N.E. 220. 300 Ill. 640. 

Kan.—Stevens v. Allen, 32 P. 922, 
51 Kan. 144. 

23 C.J. p 1*98 note 30. 

74 Colo,—Masser v. Poxworthy, 
281 P. 360, 86 Colo. 313. 

Kan.—Stevens v. Allen, 32 P. 922, 61 
Kan. 144. 

Mich.—Bacon v. Fox, 255 N.W. 340, 
267 Mich. 686. 

23 C.J. p 198 note 31. 

76. Ark.—Paynter v. Littlefield, 200 
S.W. 995, 132 Ark. 300. 

23 C.J. p 198 note 32. 

74 U.S.—Herschberger v. Wood- 
row-Parker Co., C.C.A.Ohio, 275 
P. 908, certiorari denied Woodrow- 
I’arker Co. v. Herschberger, 42 S. 
Ct. 270, 257 U.S. 661, 66 L.Ed. 422. 

23 C.J. p 198 note 33. 

77. Cal.—Adkins v. Potter, 296 P 
285, 211 Cal. 512—Dvorak v. Lati¬ 
mer, 267 P. 578, 91 Cal.App. 664— 
Fisher v. Brotherton, 266 P. 864, 
82 Cal.App. 532. 

Wash.—Hudlow v. Hodgson. 281 P. 
331, 164 Wash. 198. 

23 C.J. p 198 note 34. 

74 Or.—Held v. Kennedy, 151 P. 
968, 77 Or. 626. 

7». Ill.—Herpich v. Williams, IS'3 
N.E. 220, 300 Ill. 540. 

23 C.J. p 198 note 86. 

80b U.S.—Herschberger v. Wood- 
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row-Parker Co., C.C.A.Ohio, 276 P. 
908, certiorari denied Woodrow- 
Parker Co. v. Herschberger, 42 S. 
Ct. 270, 257 U.S. 661, 66 L.Ed. 422. 
Cal.—^Fisher v. Brotherton, 265 P. 

854, 82 Cal.App. 532. 

23 C.J. p 198 note 37. 

81. Colo.—Groves v. Chase, 161 P. 
913, 60 Colo. 155. 

Ill.—Roche V. Norfleet, 63 Ill.App. 
612. 

88. Mo.—Wissman v. Cornbelt Inv. 

Co., 209 S.W. 866. 

23 C.J. p 198 note 39. 

84 Cal.—Bickel v. Munger, 129 P. 

958, 20 Cal.App. 633. 

23 C.J. p 198 note 40. 

84 Conn.—Robert v. Pinberg, 84 A. 
366, 85 Conn. 557. 

85. Conn.—Robert v. Pinberg, su¬ 
pra. 

84 Miss.—Evans v. Wenger, 103 
So. 481, 139 Miss. 63. 

Or.—Criger v. Roche, 264 P. 361, 
125 Or. 275. 

Tex.—Evans v. Hartman, Civ.App., 
286 S.W. 3<26, 328, citing Corpus 
Juris. 

23 C.J. p 198 note 43. 

Kind of oattle 

Misrepresentations as to the kind 
of cattle offered in exchange for 
other property may bo fraudulent.— 
Cabaness v. Holland. Tex.Civ.App., 
47 S.W. 379—Cabiness v. Holland, 
Tex.Clv.App., 30 S.W. 63. 

Nature of mortgage 

Misrepresentations that mortgages 
given in exchange for land were 
purchase-money mortgages, rather 
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cealment of a defect in quality of personal prop¬ 
erty may be fraudulent.^^ 

These rules are subject to the exceptions and 
qualifications already stated supra subdivisions a 
(l)-(8) of this section; hence relief cannot be af¬ 
forded for false representations as to the nature,** 
condition,** adaptation to particular uses,®* quali¬ 
ty,®l or productiveness®* of the property involved 
where it appears that such representations were 
mere expressions of opinion, or where such repre¬ 
sentations were not relied on.®* Although made in 
good faith, material representations as to quality®^ 
or condition®* of land involved in an exchange, and 
as to timber on such land,®* and as to the quality of 
personal property,®7 may constitute fraud. 

(d) Value 

A mare atatement aa to the value of property In¬ 
volved la generally a matter of opinion and not ground 
for relief where the partlea deal at arm’a length and 
atand on an equal footing, but mlarepreaentatlona aa to 
value made aa a matter of fact when to the knowledge 


of tho party making the atatementa the other party la 
ignorant of the value and will rely on the atatementa 
will Juatify reaciaalon. The mere fact that one party 
does not obtain property equal In value to hla own doee 
not ahow fraud, but groaa inadequacy of conalderatlon la 
alwaya a badge of fraud. 

A mere statement as to the value of real or per¬ 
sonal property involved in an exchange is generally 
a matter of opinion and not ground for relief where 
the parties deal at arm’s length and stand on an 
equal footing.®* The mere fact that an increased 
value is placed on property involved, for the pur¬ 
pose of the exchange, does not render the transac¬ 
tion fraudulent.®® Misrepresentations as to the val¬ 
ue of property made as a matter of fact when to 
the knowledge of the party making the statements 
the other party is ignorant of the value and will 
rely on the statements will justify rescission,^ and 
this rule has been held to apply where the party to 
whom the representation is made has not seen the 
property,® where the land to be exchanged is at a 
distance,* where a party is by artifice or fraud in- 


than accommodation transactions, 
are material.—Parish v. Casner, Mo., 
282 S.W. 392. 

87. Ala.—Whitworth v. Thomas. 3 
So. 781. 83 Ala. 308. 3 Am.S.R. 695. 

Fla.—Kitchen v. Long, 64 So. 429, 
67 Fla. 72. L.R.A.1917C 617. 

23 C.J. p 191 note 46. 

Failuro to oonroot orronooiui Im- 
proBsloa 

Where, In effecting the sale of a 
tractor, seller was under the im¬ 
pression that he was receiving Lib¬ 
erty bonds in payment, and pur¬ 
chaser was aware of his state of 
mind on the subject, the failure of 
purchaser to inform seller that the 
bonds were not Liberty bonds, but 
were worthless, operated as a rep¬ 
resentation that the bonds were 
Liberty bonds, and was therefore 
fraudulent.—Olson v. Skroch, 196 N. 
W. 767, 182 Wis. 418. 

88 . Mich.—Buxton v. Jones, 7*9 N. 
W. 980, 120 Mich. 522. 

88 . Kan.—Else v. Freeman, 83 P. 
406, 72 Kan. 666. 

Mass.—Parker v. M .j.i, 114 Mass. 
99, 19 Am.R. 315. 

% 

90^ Mass.—Parker v. Moulton, su¬ 
pra. 

91. Ill.—Tryce v. Dittus, 6'5 N.E. 
220, 199 Ill. 189. 

ibstgmga 

A mere statement that a mortgage 
is as *‘good as gold*’ is not fraudu¬ 
lent where the other partlea are 
business men of experience.—Feld- 
pauBch V. Hendershot, 224 N.W. 407, 
246 Mich. 694. 

88 . Wash.—Wilson v. Mills, 167 P. 

467, 91 Wash. 71. 

38 0;J. p 198 note 60. 


98 . Iowa.—Dunlop v. Wever, 228 N. 

W. 562, 209 Iowa 590. 

Ky.—Jobe v. Brown, 63 S.W.2d 532. 
'245 Ky. 260. 

Mich.—Kowalski v. Rusin, 217 N.W. 
768. 242 Mich. 1. 

Mo.—Kirby v. Balke, 266 S.W. 704, 
306 Mo. 109. 

Wash.—Savinovich v. Winbigler, 284 
P. 77, 155 Wash. 333. 

23 C.J. p 198 note 52. 

84 . U.S.—Herschberger v. Wood- 
row-Parker Co., C.C.A.Ohio, 27-5 F. 
908, certiorari denied Woodrow- 
Parker Co. v. Herschberger, 42 S. 
Ct. 270, 267 U.S. 661, 66 L.Ed. 422. 
23 C.J. p 202 note 12. 

98i. Iowa.—Mohler v. Carder, 36 N. 

W. 647, 73 Iowa 582. 

Tex.—Peters v. Strauss, 13'2 S.W, 
956. 63 Tex.Clv.App. 118. 

96 . Wis.—Miner v. Medbury, 6 Wis. 
295. 

974 Tex.—Cabaness v. Holland, Civ. 
App., 47 S.W. 379. 

98 . Cal.—Coleman v. Dawson, 294 
P. 13. 110 Cal.App. 201. 

Kan.—Harvey v. Tucker, 12 P.2d 
847, 848, 136 Kan. 61, citing Oor. 
pus Juris —Berridge v. O’Flanagan, 
261 P. 175, 176. 122 Kan. 74, cit¬ 
ing Corpus Juris. 

Mich.—Achenbach v. Mears, 261 N. 
W. 251, 272 Mich. 74—Kowalski 
V. Rusin. 217 N.W. 768, 242 Mich. 
1—Bowen v. StockUn, 183 N.W. 
946, 215 Mich. 341. 

Or.—Stlger v. Persyn, 4 P.2d 629, 
138 Or. 178—Malcolm v. Tate. 267 
P. 627, 126 Or. 419—White v. Ore¬ 
gon Realty Exch. Inv. Co., 236 P. 
269, 114 Or. 636. 

28 C.J. p 199 notes 60-62. > 
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98. Iowa.—Thuesen v. Johnson, 166 
N.W. 747, 183 Iowa 206. 

23 C.J. p 199 note 63. 

Xiglit to olalm value desired 

Usually a person who has a store 
or other business to sell has right 
to claim whatever value he desires 
for it, particularly where he is trad¬ 
ing it for something else.—^Achen- 
bach V. Mears, 261 N.W. 261, 272 
Mich. 74. 

1. Ala.—Pool V. Menefee, 88 So. 
654, 205 Ala. 531. 

Cal.—Vah Dah Dunshee v. Boadway. 
7 P.2d 325, 119 CaLApp. 678—Faull 

V. Johnson, 270 P. 993, 94 Cal.App. 
230. 

D.C.—Slater v. Ruggles, 263 F. 1021,. 
49 App.D.C. 277. 

Ga.—Cooper v. Whitehead, 136 S.E. 
911, 163 Ga. 662. 

Iowa.—Peterson v. Higgins, 190 N. 

W. 407, 194 Iowa 759. 

Mich.-O’Neill V. Kunkle, 222 N.W. 
110, 244 Mich. 653. 

Mo.—Parish v. Casner, 28(2 S.W. 392. 
Or.—Burgdorfer v. Thielemann, 65 
r.2d 1122, 1129, 163 Or. 354, quot¬ 
ing Corpus Juris. 

Vt.—Fenwick v. Sullivan, 146 A. 258,. 
102 Vt. 28. 

23 C.J. p 199 note 64, p 200 note 69. 

8. Iowa.—Sutton v. Greiner, 169 N. 
W. 268, 177 Iowa 632—Weeseman 
V. Graham, 138 N.W. 478, 167 Iowa 
430. 

3. Mich.—Hillier v. Carpenter, 176 
N.W. 886, 306 Mich. 594. 

23 C.J. p 200 nojbe 66. , 

Asking prios as iadioatiag valus 
Where plaintiff proposed exchang¬ 
ing her realty for land of defend¬ 
ant's in another county and whicht 
she had never seen and, In reply to 
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duced to refrain from an examination of the land 
involved,^ or where for some other reason the par¬ 
ties have not equal means of knowledge.^ The rule 
has also been applied to representations as to corpo¬ 
rate stock* or other securities^ exchanged for oth¬ 
er property, but an exchange is not invalidated on 
the ground of fraud where there was no express 
statement or positive assertion as to the value of 
the personal property involved.® Statements in ac¬ 
cordance with highly inflated values which gener¬ 
ally prevailed at the time of the exchang'e are not 
fraudulent.® 

These rules are subject to the exceptions and 
qualifications already stated, supra subdivisions a 
(l)-(8) of this section, and reliance on the misrep¬ 
resentations is necessary to justify rescission.^® 
Fraud cannot be predicated on false statements as 
to value where the party claiming fraud is at no 
disadvantage and has had ample opportunity to ex¬ 
amine the property,but an inspection by one who 
has no knowledge of market value docs not prevent 
cancellation for false statements of fact as to val- 
ue.i2 False representations as to value may be 
ground for rescission although not known to be 
false by the party making the representations.^® 

Inadequacy of consideration as showing fraud. 
The mere fact that a party to a contract docs not 
obtain property equal in value to his own does not 
show fraud there must not be such a disparity 
as will shock the conscience.Gross inadequacy 
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of consideration is always a badge of fraud,and 
in connection with proof of imposition and misrep¬ 
resentation on the part of the other party will be 
sufficient to characterize the transaction as fraudu¬ 
lent in a court of equity.^^ Moreover, inadequacy 
of consideration may be so gross and palpable as 
to amount in itself to proof of fraud.i® The ques¬ 
tion as to inequality in value is to be determined by 
reference to the value of the properties involved, at 
the time of the transactipn.i® 

(e) Cost, Selling Price, and Profits or In¬ 
come 

Under certain cfrcumstancee false representations as 
to the cost or selling price of property may constitute 
fraud. Rescission cannot be had for mere expressions of 
opinion as to future profits, or rentals, but false repre¬ 
sentations as to present profits, income, or rentals when 
made as statements of fact may be fraudulent. 

It has been held that a charge of fraud cannot be 
based on a mere misstatement as to the cost of 
the property,®® on a mere statement of the asking 
price for real property, if the real value is less,®^ 
or on an alleged misrepresentation as to the amount 
of an offer for certain personal property made to 
the owner who offered such stock in exchange for 
other property, where it appears that such owner 
could in good faith have sold it for the sum speci¬ 
fied in such alleged misrepresentation;®® but un¬ 
der certain circumstances false representations as 
to the cost®® or selling price®* of property offered in 
exchange falsely made to induce the exchange and 


her question as to its value, defend¬ 
ant said that he asked one thou¬ 
sand dollars for It, inducinf? the be¬ 
lief that it was of such value, when 
in fact it was of much less value, 
such adroit reply amounted to a 
‘‘fraudulent misrepresentation’* Ju.s- 
tlfyingr rescission.—Henry v. Col¬ 
lier, 169 P. 636. 69 Okl. 24. 

4 . N.Y.—Chrysler v. Canaday, 90 N. 
T. 272, 43 Am.R. 166. 

5. Cal.—Vah Dah Dunshee v. Boad- 
way, 7 P.2d 325, 119 Cal.App. 678 
—Faull V. Johnson. 270 P. 993, 94 
Cal.App. 230. 

Mich.—Szarkowski v. Pflster, 247 N. 

W. 163, 262 Mich. 226. 

Mo.—Parlsh v. Casner, 28'2 S.W. 392. 
23 C.J. p 200 note 67. 

6. Tex.—McDonald v. Lastinsrer, 

Civ.App., 214 S.W. 829. 

W.Va.—Kimmell v. Twigg, 107 S.E. 

206, 88 W.Va. 631. 

23 C.J. p 200 note 70. 

7. Wash.—Siegel v. Schisler, 211 P. 
273, 122 Wash. 670. 

23 G.J. P 200 note 71. 

8. Cal.—GUeason v. Proud, 15i9 P. 
886, 81 Cal.App. 123. , 


9. Iowa.—Hogan v. Ross, 206 N.W. 
208, 200 Iowa 519. 

10. Mo.—Kirby v. Balke, 266 S.W. 
704, 306 Mo. 109. 

11. Mich.—Achenbach v. Mears, 261 
N.W. 251, 272 Mich. 74. 

IS. Mo.—Vodicka v. Sette, 223 S. 
W. 578. 

13. Iowa.—Leaman v. Wise, 200 N. 
W. 691, 198 Iowa 1035. 

23 C.J. p 202 notes 14, 21. 

14 . Or.—Stiger v. Persyn, 4 P.2d 
629, 138 Or. 178. 

23 C.J. p 199 note 64. 

15 . Mo.—Schroeder v. Turpin, 161 
S.W, 716, 253 Mo. 268. 

N.Y.—Turner v. Pabst Brewing Co., 
77 N.Y.S. 360, 74 App.Div. 106. 

16 . Iowa.—Rhodes v. Uhl, 178 N. 
W. 394, 189 Iowa 408. 

Wash.—^Mumford v. Smith, 154 P. 
153, 89 Wash. 98. 

17 . Iowa.—Lister v. La Plant, 168 
N.W. 138, 183 Iowa 1363. 

23 C.J. p 199 note 57. 

la Ill.—Page v. Keeves, 189 N.E. 

131, 362 111. 64. 

23 C.J. P 199 note 68. 
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19. Iowa.—Hogan v. Ross, 205 N. 

W. 208, 200 Iowa 519. 

23 C.J. p 199 note 59. 

za Ill —^Plummer v. Rigdon, 78 Ill. 

2'22, 20 Am.R. 261. 

23 C.J. p 200 note 74. 

81. N.Y.—MacKellar v. Thompson, 
103 N.Y.S. 863, 119 App.Div. 36. 

Sa Wash.—Jar\'is v. Ireland. 154 P. 
455, 89 Wash. 286. 

83« Vt.—Fenwick v. Sullivan, 145 
A. 258, 102 Vt. 28. 

23 C.J. p 200 note 77. 

Booltal of ooaslderatioa la former 
ooatract 

Where defendants procured own¬ 
er of farm to give her son land con¬ 
tract reciting consideration of seven 
thousand dollars and other consid¬ 
eration, and had contract assigned 
to themselves without consideration, 
it was held that plaintiffs in ex¬ 
changing lands with defendants, 
were entitled to believe, and act on 
belief, that value of farm was in 
excess of contract price.—Schliska 
V. Ross, 203 N.W. 81. 230 Mich. 225. 

64. Wash.—Mumford v. Smith, 154 
P. 153, 89 Wash. 98. 

23 C.J. P ^O*! note 78, 
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relied on by the other party may constitute fraud* 
It has been held that false representations as to the 
cost of machinery necessary to manufacture an ar¬ 
ticle, the exclusive privilege to sell which is ex¬ 
changed for certain property, were fraudulent.*® 
Rescission cannot be had for mere expressions of 
opinion as to the future profits which may be 
earned,*® as to future rentals which may be re¬ 
ceived,*7 or as to future volume of business,** but 
false representations as to the present profits of, 
or income from, a business** or as to the present 
rental value of, or rentals received from, real prop¬ 
erty** may be fraudulent where made as a state¬ 
ment of fact for the purpose of inducing an ex¬ 
change, even though the party does not know that 
his representations are false where he makes the 
statements as based on his own knowledge.*^ A 
statement that a party values his equity in certain 
property at a certain amount is not actionable fraud 
as a representation that he paid that amount.** 


(f) Prospective Purchaser and Matters Con¬ 
cerning Third Persons 

False representations to the effeet that there Is a 
prospective purchaser for the property may be fraudu¬ 
lent but not If the other party has ample opportunity, to 
ask the prospective purchaser concerning the truth of 
the statements. Where the value of the property la de¬ 
pendent on the financial responsibility of another a mis¬ 
representation of his financial status may constitute 
fraud. 

False representations by a party or his agent to 
the effect that there is a prospective purchaser for 
the property offered by such party may be fraudu¬ 
lent,** but such representations cannot render the 
contract unenforceable where the party seeking to 
rescind has had ample opportunity to ask the pro¬ 
spective purchaser concerning the truth of the state¬ 
ments before the contract was entered into.*® 
Where the value of property is dependent on the 
financial responsibility of another, a misrepresen¬ 
tation of his financial status may constitute fraud 
sufficient to vitiate the contract.** 


as. Va.—Hull V. Fields.^8 Va. 694. 
20. Cal.—Coleman v. Dawson, 294 
P. IS, 110 Cal.App. 201. 

23 C.J. p 201 note 80. 
ar. Wash.—Savlnovlch v. Winblg- 
ler, 284 P. 77, 155 Wash. 333. 

20. Mich.—^Achenbach v. Mears, 201 
N.W. 251, 272 Mich. 74. 

SPalUatf off of bnaiasMi 
Parties who had exchanged farm 
for store In small town were held 
not entitled to rescind exchange on 
ground of fraud because of falling 
off of sales after change in owner¬ 
ship and sales force.—^Achenbach v. 
Mears, supra. 

29- Cal.—Royal Realty Co. v. Har¬ 
vey Inv. Co., 272 P. 806, 9*5 Cal. 
App. 352. 

Qa.—hooper v. Whitehead, 130 S.E. 
911, 163 Ga. 662. 

Ill.—Pustelniak v. Vllimas, 185 N.B. 
611, 352 IlL 270. 

Mich.—Bacon v. Pox, 255 N.W. 340, 
267 Mich. 589—Kanar v. Schuster, 
192 N.W. 662, 2>22 Mich. 282. 

23 C.J. p 201 note 81. 

Mot •spreuaioB of opinion 
A statement that the net earnings 
of a certain business amount to a 
specified sum is a statement of fact 
and not a mere expression of opin¬ 
ion.—Morrison v. Cotton, Tex. Civ. 
App., 162 S.W. 866. 

BtoOk divldoads paid from oi^ital 
(1) Where dividends paid by a 
bank were not paid out of the net 
profits of the bank, but were in fact 
a distribution of the bank's capital, 
a representation made as an induce¬ 
ment to the exchange of real estate 
for bank stock that dividends had 
been paid was false and material. 
—-J. C. Miller Bstate, Ine., v. Drury, 
202 P. 77, 120 Wash. 228. 


02) As respects validity of ex¬ 
change of real estate for bank stock 
owned by the chairman of the board 
of directors of a bank, he was 
charged with knowledge that divi¬ 
dends which had been paid had not 
been paid out of the net profits of 
the. bank, but were in fact a dis¬ 
tribution of the bank's capital.—J. 
C. Miller Bstate, Inc., v. Drury, su¬ 
pra. 

30. Colo.—Cahill v. Readon, 273 P. 
653, 85 Colo. 9. 

Ga.—Turner v. Ware, 58 S.B. S-IO, 2 
Ga.App. 67. 

Ill.—Noll V. Peterson, 170 N.B. 76'6. 
338 111. 552. 

Mass.—Rudnlck v. Rudnick, 183 N. 
B. 348. 281 Mass. 205—Baskes v. 
Cushing, 170 N.B. 42, 270 Mass. 
230—Jasper v. Price, 158 N.B. 604, 
261 Mass. 103—McCarthy v. Reid, 
129 N.B. 675, 237 Mass. 371, 12 
A.L.R. 1000. 

23 C.J. p 201 note 82. 

Claim that statement was not vn- 
derstaadable 

Parties to exchange contract can¬ 
not escape consequences of their 
fraudulent statement of rentals in 
attached rider, by claiming that none 
of parties could understand it.—Noll 
v. Peterson, 170 N.B. 75«, 338 Ill. 
562. 

OoBoeaiment of knowledge of ordl^ 
naaoe aff eetlag rentability 

Where one exchanging a building 
for other real property has actual 
knowledge of a city ordinance pro¬ 
hibiting the use of a building si¬ 
multaneously as a garage and as a 
residence, he is guilty of fraud 
where he states that the first floor 
was rented as a garage for twenty- 
five dollars a month, and the second 
floor for twenty-five dollars as 
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or housekeeping rooms, and that the 
property could be continued for the 
uses named, the other person not 
knowing of the ordinance.—Palmit- 
er v. Hackett, 186 P. 1106, 95 Or. 
12, modified on other grounds 18'6 
P. 681, 96 Or. 12. 

31. Mass.—Rudnick v. Rudnick, 1’83 
N.B. 348, 281 Mass. 205. 

30. Mich.—Mlelke v. Tucker, 21$ N. 
W. 919, 241 Mich. 442. 

33. Kan.—Hinchey v. Starrett, 137 
P. 81, 91 Kan. 181, modified on 
other grounds 141 P. 173, 92 Kan. 
661. 

23 C.J. p 201 note 86. 

34. Mich.—Feldpausch v. Hender- 
shot, 224 N.W. 407, 245 Mich. 694. 

36. Cal.—^Faull v. Johnson, 270 P. 

993, 94 Cal.App. 230. 

N.J.—Davis V. Koch, 146 A. 473, 7 
N.J.Misc. 279. 

fflaanolal status of mortgagor 

False statements respecting the 
financial status of a mortgagor for 
the purpose of giving value to a 
mortgage traded to the other party 
are material statements of fact Jus¬ 
tifying rescission.—Frost v. Rich, 
200 N.W. 521, 199 Iowa 421. 
WilUagassB of maker of note to pay 
A statement by plaintiff, party to 
an exchange of lands, that he had 
received a request ffom the makers 
of notes which he proposed to turn 
over as part consideration, asking 
him to let them know the balance 
due, and where to send the money, 
and that he expected a remittance 
within the next day or two was a 
statement of fact and fraudulent if 
false.*—Osias v. Paustian, Mo.App., 


living i| 209 S.W. 687. 
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b« Bffoot of Frud 

Fraud vlttatas th« transaetlon and randara It voldabla 
■at tha alaotlon of tha dafraudad party. Tha gulKy party 
cannot taka advantaga of tha fraud and can acquire no 
■right or Intaraat by virtue of it. 

Fraud in the exchange of property vitiates the 
entire transaction between the parties thereto.*® 
An exchange procured by fraud involving real**^ or 
personal*® property is not void but is voidable at 
the election of the defrauded party. The guilty 
party is not entitled to take advantage of the fraud 
and can acquire no right or interest by virtue of 
it.** 

c. Mistake 

A mutual miatako aa to a material fact affecta the 
binding force of the contract, but the contract la not 
unenforceable becauae of a unilateral mlatake aa to a 
fact which could have been aacertalned by proper dili¬ 
gence. A mere mlatake of law doea not render the con¬ 
tract unenforceable. 

A mutual mistake as to a material fact affects the 
binding force of the agreement,^* and where there 
is no agreement as to the identity of the subject 
matter there can be no contract of exchange, there 
being no meeting of the minds.^i A mistake as to 
subject matter,^* title,^* quality,character,^* val¬ 
ue,^* boundaries,^^ or condition^* of land involved 
in an exchange may affect the binding force of the 
agreement in a proper case. An exchange contract 
is not unenforceable because of a unilateral mis¬ 
take as to a fact which could have been ascertained 
by proper diligence before signing,^* even though 


no intervening equities have arisen or the other par¬ 
ty has suffered no intervening injury,** and the con¬ 
tract will not be set aside on the ground that one 
of the parties was misled as to its contents where 
the contents have been read to him unless some 
very good reason for so doing exists.*^ A mere 
mistake of law not accompanied by other circum¬ 
stances demanding equitable relief does not render 
a contract unenforceable.** A misapprehension of 
the amount of encumbrance does not become the 
basis of a claim that the parties did not agree on 
the terms of the contract where the conveyance is 
to be made free of encumbrances by the other par¬ 
ty.** 

d. Undue Influence and Gonfldential Bdations 

Undue Influence or e violation of a confidential rela¬ 
tionship Is a ground for avoiding a contract for the ex- 
chrdge of property. 

An exchange of property may be avoided on the 
ground of undue influence.*^ Where the parties 
stand in a confidential relation there is a duty to 
disclose all material facts affecting the property to 
be transferred,** and a party may avoid the ex¬ 
change on the ground that he was overreached by 
the other party, who occupied a position of advan¬ 
tage because of the former’s trust and confidence 
ill such other notwithstanding the former consulted 
others as to the transaction and was to some extent 
influenced by them.** False statements as to value 
when made by a party occupying a confidential po¬ 
sition toward the other party may be ground for 


38. «S.C.—Manship v. Newsome, 198 
S.E. 428, 188 S.C. 6. 

Tex.—McDonald v. Simons, Com. 
App., 280 SW. 571, reversiner, Civ. 
App., 271 S.W. 119. 

Same ilglit m buyer 

A defrauded party to an exchange 
of personal property has the same 
right to rescission as would a de¬ 
frauded buyer or seller at common 
law.—Arledge v. Ridge, 12 Tenn. 
App. 4T5. 

37. Wash.—'Sherbloom v. Faussett, 
170 P. 337, 9<9 Wash. 680. 

23 C.J. p 201 note 87. 

88. Iowa.—Hose v. Eggers, 127 N. 

W. 196, 148 Iowa 306. 

S.C.—Manship v. Newsome, 1'98 S.E. 
428, 480, 188 S.C. 6, quoting Ck>r- 
pu8 Juris. 

23 C.J. p 201 note 8'8. 

38. Ark.—Merritt v. Robinson, 3'6 
Ark. 483. 

S.C.—Manship v. Newsome. 198 S.E. 
428, 430, 188 S.C. 6, quoting Oor- 
pu8 Juris. 


41. Mass.—Dzuris v. Pierce, 103 N. | 
E. 296, 216 Mass. 13'2. 

23 C.J. p li9l note 26. 

48. Iowa.—Waite v. Conslgny, 147 
N.W. 200. 183 Iowa 259. 

23 C.J. p 191 note 28. 

43. N.C.—Mason v. Pelletier, 82 N. 
C. 40. 

23 C.J. p m note 29. 

44. Iowa.—McDonald v. Benge, 116 
N.W. 602, 138 Iowa 5.91--Smlth v. 
Bricker, 53 N.W. 250, 86 Iowa 285. 

Tex—Kincaid v. Tant, Clv.App., 180 
S.W. 1103. 

45. Iowa.—Hood v. Smith, 44 N.W. 
903, 79 Iowa 6<2'1. 

Tex.—Kincaid v. Tant, Clv.App., 180 
S.W. 1103. 

48L Iowa.—McDonald v. Benge. 116 
N.W. 602, 138 Iowa 591—Smith v. 
Bricker, 63 N.W. 350, 86 Iowa 28'5. 

47. Iowa.—Gilroy v. Alls, 22 Iowa 
174. 

Or.—Garland v. Shrier, 64 P.2d 530, 
156 Or. 887. 

48. Iowa.—Montgomery v. Shockey, 
37 Iowa 107. 

49. S.C.—New V. Collins, 119 S.E. 
835, 124 S.C. 2«94. 
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Tex.—Wheeler v. Holloway, Com. 
App., 274 S.W. 653, reversing Hol¬ 
loway V. Wheeler, Civ.App., 261 
S.W. 467. 

50. Tex.—^Wheeler v. Holloway, su¬ 
pra. 

51. Mich.—Dennis v. Slyman, 184 
N.W. 581, 216 Mich. 202. 

Mtsundsrstaadlng of terms 

Intelligent plaintiff exchanging 
property "subject to debt" for prop¬ 
erty on which he "assumed debt," 
after full study of contract, was 
held entitled to no relief, notwith¬ 
standing his misunderstanding of 
terms.—Pierce v. Bierman, 142 S.E. 
66'6, 20-2 N.C. 275. 

58. Okl.—Brown v. Prlvette, 334 P. 
677, 109 Okl. 1. 

53. Ill.—Kuehnle v. Auemstin, 164 
N.E. 194, 333 111. 31. 

54. Iowa.—In re Parker’s Estate, 
179 N.W. 625, 189 Iowa 1131. 

Wis.—Watkins v. Brant, 1 N.W. 8'2. 
46 Wis. 419. 

55. Ind.—Flrebaugh v. Trough, 107 
N.E. 301, 57 Ind.App. 421. 

23 C.J. p 202 note 24. 

53 . Tex.—Koppe v. Koppe, 122 S. 
I W. 68, 57 Tex.Civ.App. 204. 


40l Mass.—Greene v. Adomaitis, 

166 N.E. 646, 269 Mass. 606. 
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avoiding the exchange.^^ Where a person who en¬ 
joys the trust and confidence of one party is hired 
by the other to bring about an exchange, the first 
party has a right to know the nature and extent of 
the emplo 3 rment of that person.®* An exchange may 
be avoided on the ground that a party taking ad¬ 
vantage of the weak mental condition of the oth¬ 
er party has fraudulently acquired from the latter 
property for much less than its value.®* 

§ 5 , Estoppel, Waiver, and Ratification 

A party aa to whom a contract of exchange ia vitiat¬ 
ed by fraud or miatake may ratify It after acquiring 
knowledge of the material facta. A ratification of the 
contract after a breach of condition obvlatea the effect 
of auch a breach. 

A contract obtained by fraud®* or entered into by 
mistake®^ may be ratified, or a right to rescission 
may be waived, by the conduct of a party after full 
knowledge of the facts. The question as to wheth¬ 
er there has been a ratification by delivery of a 
deed after the discovery of fraud depends to a large 
extent on the intention of the defrauded party, such 
delivery not being a ratification as a matter of 


law.®* Where after the discovery of a fraud which 
entitles a- party to a contract involving the ex¬ 
change of personal®® or real®* property to rescind, 
such party accepts the benefits of the transaction, 
uses and deals with the property received by him as 
his own or does any other act inconsistent with his 
right to rescind, he thereby ratifies the contract. 
Thus a sale of the property received,®® the execu¬ 
tion of a mortgage on such property,®® the pur¬ 
chase of an outstanding title to such property,®*^ a 
suit to compel performance of the contract,®® pay¬ 
ments on the contract,®* the acceptance of payments 
from the other party in accordance with the con¬ 
tract,*^® assisting the other party to find a purchas¬ 
er for the land exchanged,the execution of a re¬ 
ceipt in full,*^* or a long delay in asserting the claim 
of fraud*^® may constitute a ratification of the con¬ 
tract. The consummation of the transaction by a 
party after he has knowledge or has been put on 
notice as to the misrepresentations operates as a 
waiver of the fraud,^^ but consummation of the con¬ 
tract after discovery of certain misrepresentations 
is not a waiver of the right to rescind for other 
misrepresentations not discovered at the time.^® 


67. Iowa.—Sutton v. Greiner, 169 N. 

W. 268, 177 Iowa 632. 

'23 C.J. p 203 note 26. 

60. U.S.—Herschbernrer v. Wood- 
row-Parker Co., C.C.A Ohio, 275 F. 
908, certiorari denied Woodrow- 
Parker Co. v. Herschbergrer, 4i2 S. 
Ct. 270, 267 U.S. 661. <66 L..Ed. 42-2. 

SB. Mo.—Wiaaman v. Combelt Inv. 

Co.. 209 S.W. 865. 

23 C.J. p 203 note 27. 

eOL Or.—Stiirer v. Persyn, 4 P.2d 
138 Or. 178. 

Wash.—Sims v. Robison. 263 P. 788, 
142 Wash. 555—Hudson v. Beers, 
188 P. 464, 110 Wash. 226. 

23 C.J. p '201 note 90. 

61. Mich.—Harlow v. Jaseph, 149 N. 
W. 1047. 183 Mich. 500. 

Wis.—Karlen v. Trickel. 207 N.W. 
278, 189 Wis. 148. 

66. Tex.-—Cotton v. Morrison, Civ. 
App., 140 S.W. 114. 

83. Wash.—Hudson v. Beers, 188 P. 

454, 110 Wash. 225. 

23 C.J. p 201 note 93. 

64. Mo.—Chapman v. Kraehe, App., 
22 S.W.2d 845. 

Or.—Milton v. Hare, 280 P. 511, 130 
Or. 590. 

Wash.—Sims v. Robison, 258 P. 788, 
142 Wash. 666. 

28 C.J. p 201 note 94. 

65 . Or.—Stiver v. Persyn, 4 P.2d 
629, 188 Or. 178. 

Tex.—^B1 Campo Ice,.etc., Co. v. Tex¬ 
as Mach., etc., Co., Clv.App., 14’7 
S.W. 688. 


Sale of territorial rights to patented 
axtlole 

Where plaintllt conveyed property 
in exchange for the territorial rights 
in a patented article, and thereafter 
demonstrated the article for nearly 
a year and sold territorial rights 
thereto after discovering defects in 
the article, he waived his right to 
rescind for misrepresentations as to 
the quality of the article.—Hudson 
V. Beers, 188 P. 454, 110 Wash. 2i25. 

66. Or.—S tiger v. Persyn, 4 P.Sd 
629, 138 Or. 178. 

Tex.—Koppo V. Koppe, 122 S.W. 68, 
57 Tex.Clv.App. 204. 

67. N.C.—Van Gilder v. Bullen, 74 
S.B. 1069, 159 N.C. '291. 

88. Tex.—^Newman v. National 
Loan A Investment Co., Clv.App., 
44 S.W.2d 1006. 

69. N.J.—Garden Realty Corpora¬ 
tion v. Hadley, 160 A. 386, 110 N. 
J.Eq. 474. 

TOl Wash.—Sims v. Robison, 253 P. 
'788, 142 Wash. 555. 

AoesptMM of moasjr for otlisr pur- 

posss 

Acceptance of money for other 
purposes is not a waiver or com¬ 
promise of a claim.—Noll v. Peter¬ 
son, 170 N.E. 756, 838 Ill. 552. 

71. Mo.—Stover v. Snow. 28'7 S.W. 
1042, 315 Mo. 1046. 

76. Mich.—Parkyn v. Ford, 160 N. 
W. 631, 162 N.W. 948, 194 Mich. 
184. 

73. N.J.—Garden Realty Corpora¬ 
tion v. Hadley. 160 A. 885. 110 N. 
J.Eq. 474. 


Or.—Milton v. Hare, 280 P. 611, 130 
Or. 590. 

Claim of laablllty to read ooatraot 

Parties to exchange of real prop¬ 
erties could not complain, after 
nearly five year.s, that they were 
overreached by reason of their In¬ 
ability to read English, where they 
did not fulfill their duty to inform 
themselves as to purport of ex¬ 
change contract by available means. 
—Velclch V. Malesh, 1 N.E.>2d »278, 
284 lll.App. 63. 

Delay la sarrsadorlag posasasioa 
after aotlce of resclssloa 

A party by remaining in posses¬ 
sion of land for nearly fourteen 
months after giving alleged notice 
of rescission and for about six 
months after beginning action to re¬ 
scind waived alleged fraud.—Beebe 
V. James, 8 P.2d 803, 91 Mont. 403. 

74. Cal.—Wolleson v, Coburn, 218 
P. 479, 63 Cal.App. 315. 

Mo.—Stockton v. Minkin, 276 S.W. 
374. 

Tex.—United Land & Irrigation Co. 
v. Fleming, Com.App., 239 S.W. 
610—^Powell V. Pioneer Building & 
Loan Ass’n, Clv.App., Ill S.W.2d 
'764, error dismissed. 

Utah.—Leone v. Zuniga, 34 P.2d 69*9, 
84 Utah 417. 

Wash.—Savinovlch v. Wlnbigler, 2'84 
P. 77, 156 Wash. 333. 

7B. Ill.—Noll v. Peterson, 170 N.E. 
766, 338 Ill. 65'2. 

Ky.—Southeastern Land Co. v. Jon- 
nard, 249 S.W. 789, 1'98 Ky. 604. 
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The act constituting ratification must be unequiv¬ 
ocal and must show an election to retain the prop¬ 
erty received,*^® and it has been held that, where 
the original transaction is infected with fraud, the 
confirmation of it is so inconsistent with justice and 
so likely to be accompanied with imposition that the 
courts watch it with the utmost strictness and do 
not allow it to stand except on the clearest evi- 
dcnce.^*^ 

The ratification must be with a knowledge of the 
material facts,and usually with knowledge of the 
legal rights in the premises but it has been held 
that there may be a ratification regardless of wheth¬ 
er the defrauded party knows specifically what his 
legal remedies are and of whether he knows that 
his act constitutes a ratification.^^ 

Ratification of the contract or waiver of the fraud 
is not established by a delay at the request of the 
other party to give him opportunity to cure defects 
in the title,by the exercise of dominion and own¬ 
ership over the property received in order to pre¬ 
serve or operate it,unaccepted offer to 
buy back the traded property where the offer in 
effect is merely to let the trade stand on certain 
terms,^3 by the party seeking an adjustment to rem¬ 
edy the situation and meanwhile paying interest on 
a note,®^ or by acts under moral duress.®^ The mere 
fact that subsequent to the discovery of the fraud 
there are negotiations or other transactions looking 
toward the sale of the property received by the de¬ 
frauded party does not conclusively establish a rat¬ 
ification where no sale is actually made.*® 


§ 6 

A party is not necessarily precluded from assert¬ 
ing fraud by a “self-reliance clause” in the con¬ 
tract,or by a provision in the original contract 
waiving all claims for misrepresentation.*® 

The affirmance' of a contract induced by fraudu¬ 
lent representations may be rendered inoperative by 
subsequent events.*® As a general rule there cannot 
be a ratification of a part of a contract.®® 

A party does not preclude himself from asserting 
the defense of fraud or seeking to recover damag¬ 
es by accepting the benefits of the transaction and 
failing to rescind,®^ and use, occupation, and enjoy¬ 
ment of the land received in exchange do not pre¬ 
clude a defense of fraud to a suit on vendor^s lien 
notes which were given in addition to the other 
property.®^ A refusal to perform based on one 
ground waives the right to assert other grounds.®* 
Breach of condition. Ratification of an exchange 
after a condition thereof had been breached by the 
other party has the same effect as though the con¬ 
dition had not been breached.®^ 

§ 6. Construction, and Rights and Liabilities 
of Parties 

a. General rules of construction 

b. Rights and liabilities of parties gener¬ 

ally 

c. Covenants, conditions, provisos, and 

alternative promises 

d. Encumbrances 

c. Subject matter and valuation 

f. Time 


7S. Ind.—Tarkington v. Purvis. 26 
N.E. 879, 128 Ind. 182, 9 L..R.A 
607. 

Mo.—Chapman v. Kraehe, App., 22 
S.W.2d Sl.'i. 

77. Va.—Fitzgerald v. Prankel, 64 
S.E. 941. 109 Va. 603. 

23 C.J. p 202 note 99. 

78. Ill.—Evans v. McKinney, 139 N. 
E. 99, 308 111. 100. 

23 C.J. p 202 notes 2, 22. 

79. N.J.—Turner v. Houpt, 33 A. 

28, 53 N.J Eq. 5'26, reversed on 

other grounds '39 A. 1114, 55 N.J. 
Eq. 593. 

80. Tex.—^Koppe v. Koppe, 122 S. 
W. 68, 57 Tex.Civ.App. 204. 

'23 C.J. p 202 note 4. 

81. Tex.—Mead v. King. Civ. App., 
285 S.W. 832. 

88 . Ky.—Southeastern Land Co. v. 
Jonnard, 249 S.W. 789, 198 Ky. 
504. 

Wash.—Stelter v. Fowler, 113 P. 
1096, 114 P. 879, 62 Wash. 345. 

Pajrmaiit of taxos, ooUootloa of 
rootOf oto. 

PlalntlfC's collection of rent, pay¬ 


ment of taxes, keeping properly in- 
sured, and meeting obligations on 
notes did not preclude relief for 
fraud inducing exchange.—Chap¬ 
man V. Kraehe, Mo.App., 22 S.W.2d 
845. 

83. Ky.—Southeastern Land Co. v. 
Jonnard, 249 S.W. 78'9, 198 Ky. 
504. 

84. Cal.—Davison v. Finneran, 47 
P.fid 271, 4 Cal.2d 51. 

89. Mo.—Parish v. Casner, 282 S.W. 
392. 

86. Mo.—Cottrill v. Crum, IS S.W. 
753, 100 Mo. 397, 18 Am.S.R. 549. 

N.D.—Llland v. Tweto, 125 N.W. 
1032, 19 N.D. 551. 

Tex.—Cabaness v. Holland, 47 S. 

W. 379, 19 Tex.Clv.App. 383. 

Offer ‘to sell pending enlt 
Mo.—Chapman v. Kraehe, App., 22 
S.W.2d 845. 

87. Mich.—Hubert v. Joslin, 280 N. 
W. 780, 285 Mich. 337. 

88. Wash.—^Barnett v. Cobb, 250 P. 
I 57, 140 Wash. 5'38. 
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89. Mass.—Whiteside v. Brawley, 
24 N.E. 1088, 152 Mass. 133. 

23 C.J. p 202 note 7. 

9D. Colo.—Cole v. Smith, 68 P. 1086, 
■26 Colo. 506. 

Conn.—Bltondi v. Sheketoff, 99 A. 
505. 91 Conn. 123. 

Tex.—Morrison v. Cotton, Civ.App., 
152 S.W. -8'66. 

91 . Minn.—Johnson v. Freberg, 228 
N.W. 159, 178 Minn. 594. 

98. Tex.—Crossland v. Evans, Civ. 
App., 102 S.W.2d 498. 

93. D.C.—Robb v. Crawford, 16 F. 
2d 339, 56 App.D.C. 394. 

Ill.—Selman v. Geary, 166 N.E. 455, 
334 Ill. 642. 

94. U.S.—Lyden v. Atlanta Trust 
Co., C.C.A Ga., 53 F.2d 749. 

Betentlon of property received 
Any breach of condition in ex¬ 
changing bonds was held ratified by 
retaining bonds received in ex¬ 
change and by subsequently send¬ 
ing other bonds to be exchanged.— 
Lyden v. Atlanta Trust Co., supra. 
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g. Retorn of property and reexchange 

h. Title, possession, use, and loss of prop¬ 

erty 

i. Rights and liabilities of third persons 

j. Party to exchange as bona fide pur¬ 

chaser 

a. General Rules of Oonstmetion 

The court must construe the contrect and give ef¬ 
fect to the intention of the partiesi which is to be de¬ 
termined from a consideration of the entire contract and, 
in case the ianguage is uncertain* of the surrounding 
circumstances and the construction of it by the parties. 
Where several writings constitute the agreement, they 
must be considered together. Where a contract Is com¬ 
plete and unambiguous on Its face. It will be held to con¬ 
tain the entire agreement of the parties. 

The court cannot make a new contract, but its 
province is to construe and enforce the agreement 
made by the parties themselves,®® and the court 
must give effect to the intention of the parties.®® 
The intention may be determined from a consider¬ 
ation of the entire contract,®*^ and, when the lan¬ 
guage is doubtful and uncertain, the circumstances 
surrounding the parties may be considered.®® 
Where the agreement is embodied in several writ¬ 
ings, no one of which shows the whole agreement, 
they must be construed together for the purpose of 
determining the whole transaction,®® particularly 
when substantially so provided by statute,^ but a 
writing antagonistic to the contract is not to be con¬ 
strued with it where the contract is unambiguous on 
its face.® 

A contract will be construed so as to render it 
lawful, operative, and reasonable, where it can be 


done without violating the intention of the parties^ 
A construction which will lead to an absurdity will 
be avoided if possible.® 

Notwithstanding clerical errors in inserting® or 
omitting® provisions which would change the inten¬ 
tion of the parties, their real intention must be giv¬ 
en effect. Conversations and agreements between 
the contracting parties prior to, or contemporane¬ 
ous with, the signing of a written contract, and re¬ 
lating to the same subject matter contained in the* 
contract, are presumed to be merged in the final 
written contract,*^ and where a contract is complete 
and unambiguous on its face it will be held to con¬ 
tain the entire agreement of the parties.® 

The construction placed on the contract by the 
parties may be considered where such contract is 
ambiguous, uncertain, or doubtful.® The fact that 
a contract is for an exchange of realty ordinarily 
indicates of itself that an exchange of title is con¬ 
templated unless it clearly states otherwise.^® 

Generally speaking, the construction of a written 
contract is for the court,!^ and where evidence as 
to the terms of a contract is conflicting, the ques¬ 
tion is for the jury.^® 

b. Bights and Liabilities of Parties Oenerally 

The right! end liebllltlee of the partlee ere to be 
determined from the contrect, end no rights or liabllitiei 
bated on the breach of an invalid contract may arite. 

The rights and liabilities of the parties are to be 
determined from the contract,^® by a fair and rea¬ 
sonable interpretation thereof,and no rights or 
liabilities based on the breach of an invalid con¬ 


es. Neb.—^Te Poel v. Shutt, 78 N.W. 
288. 57 Neb. 592. 

Nev.—Thomas v. Palmer, 248 P. 887, 
49 Kev. 438. 

fS. Mo.—^McCanles Bldg. Co. v. Mis¬ 
souri State Lilfe Ins. Co., 98 S.W.2d 
917, 388 Mo. 1071. 

Va.—Huffman v. Landes, 177 S.E. 

200, 163 Va. 662. 

28 C.J. p 203 note 30. 

57. Ky,—^Dupre v. Hortsman, 88 S. 
W.2d 236, 238 Ky. 382. 

23 C.J. P 203 note 81. 

Se. Iowa.—^Merrlam v. Leeper, 186 
N.W. 184, 192 Iowa 687. 

Tex.—Osbum v. Smart, Clv.App., 68 
S.W.2d 1078, error dismissed. 

23 C.J. p 208 note 84. 

58. Ill.—Plnta v. Krai, 1 N.E.2d 876, 
286 Ill.App. 282. 

Ky.—Taylor v. Helton, 81 S.W.2d 
890, 268 Ky. 886. 

Neb.—McCaw v. Swallow, 199 N.W. 

726, 112 Neb. 468. 

28 C.J. p 208 note 82. 

1. Cal.—^Tetenman v. Melekov, 266 
P. 867, 90 CaLApp. 626. 


a. Cal.—Ucovlch V. Baslle, 79 P.2d 
188, 26 Cal.App.2d 272. 

8. Cal.—Messer y. Hibernia Sav. & 
Loan Soc., 84 P. 836, 149 Cal. 122. 
23 C.J. p 203 note 37. 

4. N.Y.—Rosenzweig v. Kitt, 108 N. 
T.S. 1010, 68 Misc. 234. 

5. Tex.—Osburn v. Smart. Clv.App.. 
68 S.W.2d 1073. error dismissed. 

23 C.J. p 203 note 39. 

Sb Wash.—Calhoun v. Pederson. 149 
P. 26. 86 Wash. 630. 

7. Va.—^Huffman v. Landes. 177 S. 
E. 200, 203, 163 Va. 652, citing 
Cozpns Tiirls. 

23 C.J. p 203 note 41. 

K Cal.—^Ucovlch v. Baslle, 79 P.2d 
188, 26 Cal.App.2d 272. 

Conn.—Hosmer v. Butlef, 143 A. 626, 
108 Conn. 466. 

9b Ill.—Gillett V. Teel, 111 N.E. 722, 
272 Ill. 106. 

Ky.—Asher v. Simpson, 166 S.W. 

1067, 164 Ky. 188. 

28 C.J. p 203 note 42, 
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Xntendment and actual operation 

In action at law to recover for 
breach of contract to exchange land, 
court may look to intendment of 
contract and actual operation to as¬ 
certain whether parties intended a 
particular construction.—Dupre v. 
Hortsman, 38 S.W.2d 236, 238 Ky, 
382. 

la Pa.—^Vlttor V. Szymanski, 184 A. 
27, 821 Pa. 345. 

II. Ala.—^Martin v. Brown, 74 So. 
241, 199 Ala. 134. 

Ariz.—^Weatherford v. Hanger, 146 
P. 759, 16 Ariz. 427. 

III. —Robinson v. Tetter, 87 N.E. 363, 
288 Ill. 320. 

IS. Iowa.—Pulliam v. Hagens, 50 N. 
W. 216, 83 Iowa 763. 

13. Ark.—Wildrick v. Raney, 282 8. 
W. 17, 170 Ark. 1194. 

Cal.—Ten Winkel v. Anglo Califor¬ 
nia Securities Co., 81 P.2d 968, 11 
Cal. 2d 707, superseding, App., 74 
P.2d 817. 

14. Ky.—Dupre v. Hortsman* 88 S. 
W.2d 236, 288 Ky. 382. 
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tract may arise.^* The right to recover for failure 
to perform is governed by the facts existing on the 
day performance was due.^® 

c. Oovanants, Oonditiona, Provisos* and ALtexna- 
tive Promises 

In the abiencs of ovldoneo ihowlng a contrary Inten¬ 
tion the presumption Is that the covenants are mutual 
and dependent but they may be independent In accord¬ 
ance with the Intention of the parties. Performance or 
discharge of the contract may be made subject to a con¬ 
dition or proviso. 

In the absence of evidence showing a contrary 
intention, the presumption is that covenants in a 
contract for the exchange of property are mutual 
and dependent,and performance by one party 
must be given or tendered before performance by 
the other can be enforced.^® Any material fail¬ 
ure of performance by one party which is not jus¬ 
tified by the conduct of the other discharges the 
latter’s duty to give the agreed exchange, even 
though his promise is not in terms conditional,^® 
but an immaterial failure does not operate as such 
discharge.2® 

The covenants in an exchange contract are not 
necessarily dependent, however,and the parties 
may provide for the performance by one party 
before performance by the other party.®® The 
contract may contain both dependent and inde¬ 
pendent covenants,®® and an unconditional promise 
to convey certain property in exchange for other 
property will not be construed to be dependent on 
the happening of an event on which another agree¬ 
ment is founded.®^ 


8 6 

A contract of exchange may be made subject to 
a condition precedent,®® or it may provide that the 
exchange shall be deemed closed and binding on 
the happening or nonhappening of some particular 
event.®® The parties may provide for the discharge 
of the contract, if one of the parties is unable to 
procure the consent of a third person to the per¬ 
formance of one of the conditions,®*^ or if no sat¬ 
isfactory adjustment of the broker’s commission 
can be effected.®® Thab a bill of sale to personal 
property does not mention a prior condition agreed 
to orally does not destroy the oral agreement.®® 

Under a contract by which one of the parties 
agrees to deliver to the other party specified per¬ 
sonal property other than money or a stated amount 
in cash, the former is entitled to determine wheth¬ 
er he shall deliver the property or pay the mon¬ 
ey.®® 

A party to a contract cannot avoid performance 
by having the contract recorded notwithstanding a 
provision therein that the contract should be void 
if recorded.®^ 

Where one of the parties to an exchange of per¬ 
sonal property alleges that, under the agreement, 
in the event that the property to be transferred to 
him is not as described, he would be entitled to take 
other property, evidence to show that there has 
been no rescission of the contract is admissible in 
an action by the other party to recover property 
taken pursuant to such alleged agreement; and 
in such case evidence that the property which was 
in the first place to have been transferred to the 


16. Ohio.—Brudno v. Kohn, 170 N. 
B. 681, 34 Ohio App. 133. 

16. Ky.—Stewart v. Black, 67 S.W. 
2d 684, 262 Ky. 611. 

17. Ill.—Crabtree v. Levinga, 63 Ill. 
626. 

MaB8.>--Pead v. Trull, 63 N.E. 901, 
173 Mass. 460—Couch v. Ingersoll, 
2 Pick. 292. 

Vallura of prlaoipal to ratify ooa. 
tract 

Where a principal faila to comply 
with the terms of a land exchange 
contract made by hla agent subject 
to hia ratification, he ia not entitled 
to a conveyance of the land.—Parris 
V. Meaaer, 260 S.W. 20, 168 Ark. 643. 
Ooatraot held oatire and not sever, 
able 

Cal.—Lasher v. Faw, 289 P. 821, 209 
Cal. 726. 

18t Ind.—Burroughs v. Southern 
Colonisation Co., 178 N.E. 716, 96 
Ind.App. 93. 

19. Pa.—^Hetkowaki v. School Dis¬ 
trict of Borough of Dickaon City, 
16 A.2d 470, 141 Pa.Super. 526. 


Bight to withhold remainder of 
goods 

One party who has delivered part 
of the goods may withhold the re¬ 
mainder until the other party has 
delivered the property he had agreed 
to exchange.—State ex rel. Major v 
Judges of St. Louis Court of Ap- 
peaKs, 276 S.W. 1026, 310 Mo. 386, 
quashing certiorari Major v. Hast, 
App., 263 S.W. 466. 

20. Pa.—Hetkowaki v. School Dis¬ 
trict of Borough of Dickson City, 
16 A.2d 470. 141 Pa.Super. 626. 

21. DC.—Hartman v. Ruby, 16 App. 
D.C. 46. 

23 C.J. p 203 note 47. 

92. N.H.—Putnam v. Mellen, 34 N. 

H. 71. 

23 C.J. p 204 note 48. 

23* Mass.—Couch v. Ingersoll, 2 
Pick. 292. 

N.H.—Putnam v. Mellen, 34 N.H. 71. 

24k Cal.—Coleman v. Dawson. 294 P. 
13, 110 Cal.App. 201. 

25. Cal.—^Williams v. Belling, 246 
P. 466, 76 CaLApp. 610. 

29 


Obligation dependant on approval of 

lease 

It was competent for parties to 
exchange agreement to agree that 
no obligation to proceed should ac¬ 
crue if lease secured by mortgage 
constituting a material part thereof 
should be found reasonably subject 
to objections.—Williams v. Belling, 
supra. 

26. Iowa.—Wheeler v. MeStay, 141 

N.W. 404, 160 Iowa 745, L.K.A. 

1915B 181—Stotts v. Miller, 106 
N.W. 127, 128 Iowa 633. 

23 C.J. p 204 note 62. 

27. N.T.—Avon Realty & Amuse¬ 
ment Corp. v. Amend, 157 N.T.S. 
719, 172 App.Dlv. 1. 

28. Or.—Kaufman v. Hastings. 184 
P. 265, 93 Or. 623. 

29. Kan.“Wheeler v. Barr, 4 P.2d 
441. 134 Kan. 33. 

aa Cal.—Dozier v. National Borax 
Co., 170 P. 638, 35 Cal.App. 612. 

31. Mich.—Cohen v. Bredfeld, 216 
N.W. 376. 241 Mich. 178. 
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party claiming such alleged agreement was never 
received by him is admissible.^* 

d. EBenmhraacea 

Rlghta and llabilltiat concerning encumbrancea are 
governed by the conatructlon of each particular con¬ 
tract. 

Rig^hts and liabilities concerning encumbrances,38 
including mortgages,** taxes,*5 or assessments** 
depend on the construction of each particular con¬ 
tract. As a general rule, there must be a provi¬ 
sion in the contract for the assumption of an en¬ 
cumbrance on land to be conveyed in order that the 
party to whom the conveyance is to be made may 
be held to have assumed the payment of such en¬ 
cumbrance.* ^ It has been held that the mere fact 
that a deed provides that certain mortgages “are 
a part consideration of this deed” does not render 
the grantee liable for the amount of a mortgage 
on the property, paid by the grantor, where it ap¬ 
pears that the consideration for the conveyance 
was merely an equity of redemption in other prop¬ 
erty.** A provision by which one party is to pro¬ 
cure a loan on his farm for a specified amount at 
a specified rate to run for a time stated and to con¬ 
vey the property subject to the mortgage which is 
to be assumed by the grantee authorizes the own¬ 
er of the farm to place on the farm a mortgage in 
the usual form and containing the conditions usual¬ 
ly found in farm mortgages.** In the absence of 
any reference to the matter in the contract or deed, 
a special assessment levied on one party’s land after 
the contract and deed are executed does not con¬ 
stitute an encumbrance on the property conveyed; 
and in such case the grantee must pay the amount 
of the special assessment.** Where the contract 
is silent as to the payment of, taxes, the owner, if 
he is in possession, is bound to pay the taxes which 


become payable during the period between the mak¬ 
ing of the contract and the execution of the decd.*^ 
Under a provision tbat all obligations of certain 
leased property shall be adjusted as of a certain 
date, taxes which were not delinquent although a 
lien on the property on that date are to be paid by 
the party receiving the leased property.** A party 
to the contract is not entitled to recover the amount 
of a tax on the property received by him where it 
does not appear that such tax is a valid lien on the 
property or that he has ever been required to pay 
it.** A party to a contract of exchange who has 
consented to accept the deed of a third person for 
the land which he was to receive cannot recover 
from the other party to the exchange an amount 
which he has been compelled to pay for taxes on 
the property received where there is no provision 
in the contract for payment of such taxes by such 
other party.** A provision that the contract should 
be of no force if defects should be discovered which 
could not be removed except by court proceedings 
does not include liens which may be paid off.** 
Plaintiff is not entitled to a rescission of an ex¬ 
change of property on the ground of encumbrance 
on the title of the property received, where de¬ 
fendant’s grantor had obtained a quitclaim deed 
from the holder of the encumbering tax title, and 
had conveyed to defendant by warranty deed.** 

e. Subject Matter and Valuation 

The court may consider the clrcumetancee surround¬ 
ing the transaction where the description of the prop¬ 
erty Is doubtful or uncertain, and except where value or 
quantity is of the essence a deficiency may be considered 
immaterial, although It has been held that a party is 
not required to accept a large deficiency In quantity. 

A contract for the exchange of land is not or¬ 
dinarily to be construed by that strict rule in re¬ 
gard to the quantity of land to be transferred that 


82. Iowa.—^Fulliam v. Hagene, 60 
N.W. 216, 83 Iowa 763. 

Burden of proof 

The burden of proof of the exist¬ 
ence of such alleged agreement Is on 
the party asserting such agreement. 
Fulliam v. Hagens, supra. 

33. Iowa.—Olsen v. Sortedahl, 121 
N.W. 569. 143 Iowa 166. 

23 C.J. P 204 note 57. 

34 , U.S.—SSpiscopal City Mission v. 
Brown, Ill., 16 S.Ct. 833. 168 U.S. 
222, 39 Li.Ed. 960. 

23 C.J. p 204 note 68. 

85. Ark.—Hockaday v. Warmack, 
182 S.W. 263, 121 Ark. 618. 

23 C.J. p 204 note 69. 

33. Ill.—^Thornton v. Helmick, 201 
I11.APP. 692. 

37. Tex.—^Neeley v. Lane, Clv.App., 
198 S.W. 890. 


38. Conn.—Hubbard v. Ensign, 46 
Conn. 676. 

39. 111.—Gibson v. Brown. 73 N.E. 
678, 214 Ill. 330. 

Glauses aooeleratlair matnrlty 
Where contract for exchange of 
farms provided for the execution by 
one party thereto of separate mort¬ 
gages on separate tracts of the land 
received by him on the exchange, 
this being for his convenience in 
reselling parts of the tract, and he 
then lived and expected to continue 
to live in another county than that 
in which the land was situated, 
clauses in the several notes and 
mortgages, accelerating maturity of 
the whole debt if the property was 
sold or the mortgagor removed from 
the county where the land was sit¬ 
uated. were not Impliedly called for 
by the contract of exchange, but 
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were inconsistent with mortgagor's 
manifest rights.—Merriam v. Leeper, 
186 N.W. 134, 192 Iowa 687. 

40. Iowa.—Johnston v. Robertson. 
162 N.W. 66, 179 Iowa 838. 

23 C.J. p 206 note 66. 

41. Iowa.—Johnston v. Robertson, 
162 N.W. 66. 179 Iowa 838. 

42. Wash.—^Haynes v. Wlsner, 224 
P. 692, 129 Wash. 92. 

43. Tex.—McGregor v. Johnston, 
Civ.App., 84 S.W. 407. 

44. Mo.—Kerry ford v. Turner, 67 
Mo. 296. 

46. Tenn.—Burnett v. Kendrick, 2 
Tenn.App. 303. 

43. Mich.—Plrgandl v. Pay, 87 N.W. 
888, 128 Mich, 630. 
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might govern if it were a sale for money, al¬ 
though it has also been held that the rights of a 
party are the same as if he had paid the purchase 
price in cash.^® In determining the identity^® or 
quantity®® of the property included in a contract, 
the court may consider the circumstances surround¬ 
ing the transaction where the description is doubt¬ 
ful or uncertain. Except where value or quantity 
is of the essence of the exchange,®i the transac¬ 
tion may be deemed an exchange in gross®® and, in 
the absence of misrepresentations, a deficiency in 
the estimated amount considered immaterial,®® at 
least where the deficiency is slight ;®^ but it has al¬ 
so been held that the mere fact that an exchange is 
in gross does not require a party to accept a large 
deficiency in the quantity as represented.®® 

The phrase “more or less” in designating quan¬ 
tity ordinarily covers unsubstantial differences as 
compared to the whole quantity transferred,®® but 
it docs not relieve from liability for a gross de¬ 
ficiency in quantity.®^ 

The value which is stated as a trading basis is 
not decisive of the true worth of the property,®® 
and it is not to be construed as fixing the amount a 
party must pay if he refuses or fails to transfer 
the property.®® Where property is not traded on 
any basis of represented values, the fact that some 
of the property transferred by one party is found 
to be of little or no value does not entitle the oth¬ 
er party to damages if he receives exactly what he 
contracted for.®® 

A party i^ required to transfer the amount of 


i 6 

property stated in the bill of sale, notwithstanding 
the amount is not stated in the exchange agree¬ 
ment.®^ The amount of boot money fixed definite¬ 
ly and clearly in the contract controls, and it is 
presumed to include all items.®® A contract which 
provides that a certain building is to be conveyed 
may be construed as including by implication the 
land on which such building stands.®® One who is 
to receive logs to be manufactured into lumber is 
entitled to logs in good Qondition.®^ 

Corporate stock. It has been held that a contract 
to exchange goods for corporate stock, without 
naming its value, calls for the stock at its par val¬ 
ue.®® A contract providing for the exchange of 
corporate stock for stock of a new corporation 
made in the course of the organization of such 
corporation should not be construed as fixing the 
absolute value of the securities at the estimated 
value recited in the contract in the absence of a 
plain stipulation to that effect.®® 

Provisions for appraisal. Where one of the par¬ 
ties to a contract for the exchange of real prop¬ 
erty prevents an appraisal, by a specified person, 
of the properties involved as provided for by the 
contract, he cannot avail himself of the failure to 
have the value determined in the mode agreed 
on.®"^ The right to maintain an action in equity to 
rescind a contract on the ground that there has 
been no appraisal in accordance with the provi¬ 
sions of the contract has been denied where each 
party has entered on the land of the other.®® In 
such case a court of equity may fix the value of 
the properties involved.®® The courts have no 


47. U.S.—Lawson v. Floyd, W.Va., 
8 act. 409, 124 U.S. 108, 31 L.Ed. 
347. 

48. Ky.—Barton v. Jones, 267 S.W. 
214, 206 Ky. 238. 

49. Iowa.—Pickett v. Comstock, 229 
N.W. 249, 209 Iowa 968. 

Or.—Bofirard v. Barhan, 96 P. 673, 
62 Or. 121, 182 Am.S.R. 676. 

50. U.S.—Lawson v. Floyd, W.Va., 
8 S.Ct. 409, 124 U.S. 108, 31 L.Ed. 
347. 

61. Iowa.—Fisher v. Trumbauer, 
138 N.W. 628, 141 N.W. 419, 160 
Jowa 256. 

23 C.J. p 206 note 99. 

68. Va.—^Huffman v. Landes, 177 S. 

E. 200. 163 Va. 652. 

W.Va.—^Atkinson v. Becket, 12 S.E. 
717, 34 W.Va. 684. 

68L U.S.—Lawson v. Floyd, W.Va., 
8 act. 409, 124 U.S. 108, 31 L.Ed. 
347. 

Va.—^Huffman v. Landes, 177 S.E. 
200, 163 Va. 652. 

64i Iowa,—^Webber v. Harter, 134 
N.W. 947, 164 Iowa 817. 


N.M.—Mundy v. Irwin, 146 P. 1080, 
20 N.M. 43. 

W.Va.—Atkinson v. Becket, 12 S.E. 
717, 34 W.Va. 684. 

55. Ky.—Barton v. Jones, 267 S.W. 
214, 206 Ky. 238. 

Tex.—Barton v. Cox, Civ.App., 176 S. 
W. 793. 

56. Iowa.—Webber v. Harter, 134 N. 
W. 947, 164 Iowa 317. 

Okl.—Crowl V. Box, 288 P. 942, 144 
Okl. 25. 

67. Ky.—Barton v. Jones, 267 S.W. 
214, 206 Ky. 238. 

Okl.—Crowl V. Box, 288 P. 942, 144 
Okl. 26. 

5& Wis.—Lommen v. Danaher, 161 
N.W. 14, 166 Wis. 16. 

Intsntioa of parties 

Where an executory contract does 
not clearly indicate whether the val¬ 
uation of the property was intended 
as an actual valuation or as a trad¬ 
ing basis, the court may consider 
the characterisinsT circumstances in 
determininer the intention of the par¬ 
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ties.—Lommen v. Danaher, 161 N.W. 
14, 16,5 Wis. 15. 

59. Neb.—Rea v. Pierson, 206 N.W. 
760, 114 Neb. 173—Miller v. Rii- 
zicka, 190 N.W. 216, 109 Neb. 152. 
ea Ky.—Denton v. White, 4 S.W.2d 
412, 223 Ky. 640. 

61. R.I.—Lavallee v. Carle, 148 A. 
808. 

68. Iowa.—Cruzen v. Dunwoody, 185 
N.W. 120, 192 Iowa 422. 

63. Or.—Howard v. Barhan, 108 P. 
214, 66 Or. 269. 

64. La.—George E. Breece Lumber 
Co. V. Edwards, 8 La.App. 643. 

66. Ga.—Tilkey v. Augusta, G. & S. 
R. Co., 10 S.E. 448, 83 Ga. 767. 

66. U.S.—Rockefeller v. Merritt. 
Minn., 76 F. 909, 22 C.C.A. 608, 36 
L.R.A. 633. 

67. Ind.—Lingeman v. Shirk, 43 N. 
E. 33, 16 Ind.App. 432. 

6a' Ga.—Parsons v. Ambos, 48 S.E. 
696, 121 Ga. 98. 

69. Ga.—Parsons v. Ambos, supra. 
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power to order a resubmission to appraisers * for 
the purpose of ascertaining the value of the prop* 
erties involved in an exchange where the contract 
itself makes no provision therefor.^® A provision 
requiring an appraisement of the property to be 
taken in exchange if the parties cannot agree as 
to its value is not for an arbitration in the strict 
sense, and the award of the appraisers does not 
have the effect of extinguishing the cause of ac* 
tion on the contract and leaving the parties to their 
remedies based on the finding of the appraisers, 
and it has been held that there is no difference in 
this respect whether the agreement is for ap¬ 
praisers in the first instance or for appraisers only 
in case the parties fail to agree.^^ 

f. Time 

The entire contract and the dutlee Impoeed on each 
IMirty may be conaidered In connection with the language 
employed In determining the time for the performance 
of the contract. Ae a general rule time la not conaidered 
aa of the eaaenee In the abaenee of an expreaa provlalon 
or clrcumetancee which ahow that the partlea ao In 
tended. « 

The entire contract and the duties imposed on 
each party may be considered in connection with 
the language employed in determining the date 
from which a time limit for the performance of a 
contract begins to run.72 A provision that each 
party shall have a specified time for search of ti¬ 
tle does not fix the time for closing the transac¬ 
tion.^® A contract providing that one of the par¬ 
ties is to surrender the possession of his property 
on a specified day and month, the year being omit¬ 


ted, refers to the designated month then next ensu¬ 
ing, in the absence of any implication to the con- 
trary.7^ A provision that in event of errors ap¬ 
pearing in the title the agreement should be ex¬ 
tended for a reasonable time for their correction 
does not apply where there is an absence of title.^® 
It has been held that a note to be given as a part 
of a consideration on an exchange of real prop¬ 
erty should bear the same date as the written con¬ 
tract in the absence of any evidence of a contrary 
intention of the parties.*^® 

Sufficiency of performance as to time is consid¬ 
ered infra § 12. 

Time as essence of contract Time may be made 
the essence of a contract for the exchange of re¬ 
alty by express provision to that effect, or by 
necessary implication,*?® and it has been held that 
at law time is of the essence of a contract to ex¬ 
change real estate,"^® but in the absence of an ex¬ 
press provision or circumstances which show that 
the parties intended performance within the time 
fixed in the contract to be a condition precedent 
to its performance, as a general rule, time is not 
considered as of the essence of the contract.*® 
Time is usually of the essence of a contract for the 
exchange of goods or other personal property which 
fluctuates in price or is subject to deterioration.*^ 

g. Return of Property and Beexebange 

ProvUiont for tho return or restoration of the prop¬ 
erty In a certain contingency may be enforced but the 
party aeeklng enforcement must tender back the prop- 


70. Ga.—^Parsons v. Amboe. supra. 

71. Mo.--Holt V. Williams, 240 S.W. 
864, 210 Mo.App. 470. 

72. Neb.—Te Poel v. Shutt, 78 N. 
W. 288, 67 Neb. 692. 

Or.—^Kaufman v. Hastings, 184 P. 

266, 93 Or. 623. 

23 C.J. p 207 note 12. 
axdhattge after perfeotlng papers 
An agreement to exchange title as 
soon as the papers can be signed and 
perfected refers to the time the pa¬ 
pers, and not the title, are perfected. 
—^Thomas v. Palmer, 248 P. 887, 49 
Nev. 488. 

Tima to rs—dy dofeot after esaani- 
luMon of abstsact 
A provision that if any defect 
shall appear after examination of 
the abstracts the party shall be al¬ 
lowed a certain period of time to 
remedy the defect bestows that peri¬ 
od of time to remedy the defect after 
the examination of the abstract.— 
Burks V. Neutsler, Tex.Com.App., 2 
S.W.8d 416, reversing. Clv.App., 289 
S.W. 436, and motion denied, Com. 
APP.» 7 S.W.2d 66. 


Time for adjnstment of agent’s ooau 
missiciB 

Contract for exchange of proper¬ 
ties, although providing that it may 
be declared canceled if a satisfactory 
adjustment of the real estate agent’s 
commission cannot be effected, not 
providing any time therefor, time 
for adjustment is Identical with the 
period named for making the ex¬ 
change.—Kaufman v. Hastings, 184 
P. 265, 93 Or. 623. 

73. Cal.—Levy v. Dusenbery, 163 P. 
231. 32 CaLApp. 411. 

74. Or.—Bogard v. Barhan, 108 P. 
214, 66 Or. 269. 

75. Cal.—^Ellwood v. Nledermeyer, 
66 P.2d 279, 12 Cal.App.2d 699. 

76. Or.—Bogard v. Barhan, 108 P. 
214, 66 Or. 269. 

77. Tex.—Burks v. Neutsler, Com. 
App., 2 S.W.2d 416, reversing, Civ. 
App., 289 S.W. 436, and motion de¬ 
nied, Com.App., 7 8.W.2d 66. 

23 C.J. p 226 note 61. 

7a Minn.—Blled v. Barnard, 147 N. 

W. 1096, 126 Minn. 168. 

23 C.J. p 226 note 62. 
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79. N.Y.—Wilson v. Brauer, 202 N. 
Y.S. 771. 

80. Mo.—Richards v. Johnson, 261 
S.W. 68. 

Or.—Kaufman v. Hastings, 184 P. 
265, 93 Or. 623. 

Pa.—^Vlttor v. Szymanskl, 184 A. 27, 
321 Pa. 845. 

Tex.—Dranom v. Scott, Civ.App., 24 
S.W.2d 499. 

23 C.J. p 225 note 60. « 

Time for seonzlag loan 
Where defendant and plaintiff con¬ 
tracted to exchange realty, plaintiff 
agreeing to procure a permanent 
loan of a certain amount on his 
property, time did not become of 
the essence of the contract with re¬ 
lation to securing the loan by a let¬ 
ter which contained defendant’s con¬ 
struction of the contract as to time 
of performance.—Kellbert Constr. 
Co. v. Frey, 161 N.Y.S. 166, 174 App. 
Div. 618. 

81. Tex.—Gaut v. Dunlap, Clv.App., 
188 S.W. 1020. 

88 C.J. p 226 note 68. 
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erty received by him or ehow a good excuee for not ao 
doing. 

The parties may provide for the return or res¬ 
toration of the property in a certain contingency 
and such provision may be enforced in the case 
of either real®* or personal*® property, but the 
privilege of rejecting or returning the property 
may be waived by a failure promptly to do so,*^ 
or by continuing to enjoy or use it,*® The party 
seeking to enforce the agreement must restore or 
offer to restore all that he has received on the ex¬ 
change,** or show a good excuse for not doing 
so.**^ The parties to a contract for the exchange 
of personal property for real property may after 
the exchange enter into a binding contract for the 
reexchange of the property;** and a like rule ap¬ 
plies in the case of an exchange of personal prop¬ 
erty for other personal property notwithstanding 
one of the parties has retained the title to the prop¬ 
erty originally owned by him as security for an 
amount due under the original contract; and no 
demand is necessary to entitle the other party to 
recover the property originally owned by him where 
he has returned the property which he received; 
and in such case the question as to whether the 
redclivery of the property was absolute is for the 
jury.** 

Remedies. Where an exchange is made on the 
condition that one of the parties may return the 
personal property received by him on the happen¬ 
ing of a certain contingency, relating to the kind, 
condition, or quality of the property he is receiv¬ 
ing, on the breach of such condition, that is, on 
the happening of the specified contingencies, the 
party may rescind the exchange, and bring an ac¬ 
tion at law for the recovery of the property which 
he gave in exchange.®* Where defendant fails 
to perform a contract for the reexchange of cer¬ 
tain property, a suit by plaintiff to cancel a deed 
executed by him to defendant as a part of the orig¬ 
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inal exchange is a proper remedy.®! The party 
who has the right to return the property received 
may maintain an action for a breach of the con¬ 
tract to return the property transferred by him.®* 
An action based on the breach of an agreement un¬ 
der seal to repurchase certain corporate stock given 
as part consideration for other property is properly 
brought in the name of both parties to whom the 
shares were originally transferred, although recov¬ 
ery is sought only for Refusal to receive the shares 
transferred to one of such parties and for his ben¬ 
efit.®* A tender back of boot money received on 
the exchange is not required as a condition prece¬ 
dent to the maintenance of an action on the con¬ 
tract to return personal property where a tender 
would be useless.®^ In an action based on the re¬ 
fusal to perform an agreement lo repurchase at a 
certain price corporate stock transferred as part 
consideration for other property plaintiff is entitled 
to recover the contract price.®® Ordinarily the 
question as to whether the contingency on the hap¬ 
pening of which personal property involved in an 
agreement for an exchange may be returned has 
occurred is for the jury.®* In accordance with 
the general rules of evidence which apply in ac¬ 
tions in which questions as to agreements for re¬ 
turn under certain circumstances are involved, evi¬ 
dence has been held admissible,®*^ inadmissible,®* 
or insufficient,®® 

h. Title, Possession, Use, and Loss of Property 

(1) Personal property 

(2) Real property 

(1) Personal Property 

The time at which the title to pereonal property 
passes depends largely on the intention of the parties. 
Title may pass at the time of delivery but delivery of 
possession is not necessarily a condition precedent nor 
does It necessarily pass title. 

The contract may be executory on one side and 


82. Iowa.—StrofC v. Swafford, 44 N. 
W. 293. 79 Iowa 135. 

83. Mo.—Irby v. Stubblefield, 162 
S.W. 660, 177 Mo.App. 256. 

23 C.J. p 207 note 18. 

84. Ind.—Johnson v. McLane, 7 
Blackf. 501, 48 Am.D. 102. 

N.J.—Cheeseman v. Cade, 24 N.J. 
Law 632. 

85. Wis.—Fox v. Wilkinson, 113 N. 
W. 669. 133 Wis. 337, 14 L.R.A., 
N.S.. 1107. 

23 C.J. p 207 note 20. 

88k N.Y.—Stoddard v. Qraham, 23 
How.Pr. 618. 

87. Ill.-^agood v. Skinner, 71 N.E. 

869, 211 Ill. 229. 

23 C.J. p 207 note 22. 

83G.J.S.--8 


88. Minn.—Green v. Hayes, 139 N. 
W. 139, 120 Minn. 201. 

89. N.Y.—^Dougherty v. Neville, 95 
N.Y.S. 806, 108 App.Div. 89, affirm¬ 
ed 79 N.E. 1103, 186 N.Y. 578. 

23 C.J. p 207 note 24. 

90. Mo.—Irby v. Stubblefield, 162 S. 
W. 660, 177 Mo.App. 266. 

91. Minn.—Green v. Hayes, 139 N. 
W. 139, 120 Minn. 201. 

Question of fact 

Whether the contract contemplat¬ 
ed a reconveyance of the real estate 
received by defendant in the ex¬ 
change was held to be a question of 
fact.—Green v. Hayes, 189 N.W. 139, 
120 Minn. 201. 

98. Ga.—Robinson v. Pearce, 89 S.B. 
864, 146 Ga. 408. 
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Mo.—Mekos v. Fricke, 139 S.W. 1181, 
169 Mo.App. 631. 

93. Ill.—Osgood V. Skinner, 71 N.E. 
869, 211 Ill. 229. 

94. Mo.—Mekos v. Fricke, 139 S.W. 
1181, 169 Mo.App. 631. 

23 C.J. p 208 note 33. 

95. Ill.—Osgood V. Skinner, 71 N.E. 
869. 211 Ill. 229. 

96. Ill.—Rhea v. Riner, 21 111. 626. 

97. Vt.—Davis v. Randall, 81 A, 260, 
86 Vt. 70. 

23 C.J. P 208 note 34 [a]. 

98. Vt.—Kelley v. Downing, 87 A. 
968, 69 Vt. 266. 

23 C.J. p 208 note 34 [b], 

99. N.Y.—Boire v. McDowell, 98 N. 
Y.S. 1091, 106 APP.D1V. 685. 
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executed on the other, and the mere fact that one 
of the parties is not to receive his consideration un¬ 
til a future date will not prevent the transaction 
from being an exchange.^ It may be executory 
on both sides.^ When the parties agree on a pres¬ 
ent transfer, the contract is executed rather than 
executory, and title passes at the time of the ex¬ 
ecution of the contract,8 but where the contract 
contemplates a future transfer, title does not pass 
until the transaction is consummated.^ The time 
at which the title passes under the terms of the 
contract depends largely on the intention of the 
parties, and in the absence of a clear expression 
of such intention a question of fact rather than 
one of law is presented.® The title to property 
transferred under a contract which provides for 
the return of the property on a happening of a 
certain contingency passes subject to the right of 
return,® but where a transaction does not amount 
to a completed exchange and either party is at lib¬ 
erty further to examine the property and return it 
if not satisfied and retake his own property, the 
title of the property does not pass until the parties 
have a reasonable time in which to make the ex¬ 
amination and to satisfy themselves as to the rep¬ 
resentations made in regard to the property.^ It 


is generally held that a person who by fraud in¬ 
duces an exchange acquires title to the property re¬ 
ceived by him subject to be divested by a rescis¬ 
sion of the contract by the defrauded party;® but 
it has been held that in such case title does not 
pass,® unless the fraud is merely constructive.^® 
The fact that there is a breach of warranty with 
respect to the property does not prevent the pass¬ 
ing of title.il Where defective goods for which 
payment has been made are returned in exchange 
for a new shipment, the title remains in the buyer 
if the seller refuses to exchange thcm.i® The par¬ 
ty to whom property has been transferred takes the 
interest,!® and only such interest,as his trans¬ 
feror had. A consignee receiving goods in ex¬ 
change cannot dispute the title of the consignor 
without restoring the status.!® 

Delivery. Where there is a delivery with intent 
to pass title, the party to whom delivery is made ac¬ 
quires title,!® even though he has not fully per¬ 
formed his part of the transaction,!^ but title does 
not pass until full performance by the party receiv¬ 
ing the property if such is the intention of the par¬ 
ties.!® It has been held that a delivery of posses¬ 
sion is not necessarily a condition precedent to the 
passing of title,!® although it may be a condition 


1. Mich.—Pratt v. Wickham, 94 N. 
W. 1069, 133 Mich. 366. 

23 C.J. p 208 note 38. 

2. Mich.—Crapo v. Seybold, 36 Mich. 
169. 

23 C.J. p 208 note 39. 

3. Cal.—Young v. New Pedrara 
Onyx Co., 192 P. 66, 48 Cal.App. 1. 

4. Ohio. — National Guarantee & Fi¬ 
nance Co. V. Russell, App., 36 N. 
E.2d 1016. 

& N.M.—Jones v. Jernigan, 223 P. 
100, 2<9 N.M. 399. 

Vt.—^Luce V. Brown, 118 A. 630, 96 
Vt. 140. 

e. N.Y.—Stoddard v. Graham, 23 
How.Pr. 618. 

N.C.—Walker v. Reed, 2'6 N.C. 162. 

7. S.D.—Stine v. Poster, m N.W. 
6*98, 23 S.D. 668. 

8 . Ind.—Jarrett v. Cauldwell, 94 N. 
E. 790, 47 Ind.App. 478. 

28 C.J. p 209 note 43. 

9. Qa.—Johnson v. Harley, 48 S.E. 
'686, 121 Ga. 83. 

5. C.—Manship v. Newsome, lOS S.E. 
428, 480, 183 S.C. 6, quoting Oov- 
pns Jtuis. 

Oa.—^Barnett v. Speir, 21 S.B. 
. 168, 9'8 Oa. 742. 

11« Ga.—Johnson v. Harley, 48 S.E. 

686, 121 Ga. 88. 

28 C.J. p 209 note 46. 

UL Ind.—Jewett ft Bherman Co. v. 


Tindall, 134 N.E. 501, 77 Ind.App. 
681. 

13. Ala.—Lindsey v. Stewart Bros., 
121 So. 699. 23 Ala.App. 19, cer¬ 
tiorari denied 121 So. 700, 219 Ala. 
197. 

Traiuifer hy mortgagee 

Where the mortgagee of personal 
property subsequently acquires the 
property and transfers it to another 
under a contract of exchange, the 
transferee takes the full title of the 
transferor free of the mortgage lien. 
—Lindsey v. Stewart Bros., 121 So. 
699, '23 Ala.App. 19, certiorari denied 
121 So. 700, 219 Ala. 197. 

14. Ark.—Dedman v. Earle, 12 S. 
W. 330, 62 Ark. 164. 

Utah.—Rocky Mountain Stud Farm 
Co. V. Lunt, 161 P. 621, 46 Utah 
299. 

23 C.J. p 20*9 note 61. 

16. Ga.—Dunlop Tire ft Rubber Co. 

V. White, 164 S.E. 414, 46 Ga.App. 
268. 

1& Mich.—Pratt v. Wickham, 94 N. 

W. 1069, 133 Mich. 366. 

17. Ariz.—^Dillingham v. Anderson, 
2126 P. 202, 26 Ariz. 860. 

Agrssmmit to pot amohi—iy In good 
oondltlon 

Where plaintiff and defendant 
agreed to exchange boilers and en¬ 
gines, and defendant agreed to put 
his engine and boiler in good run¬ 
ning condition, boiler and engine 
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were placed in plaintiff's possession, 
but were not in good running condi¬ 
tion, the statutory presumption that 
property does not pass where some¬ 
thing remains to be done in order 
to put goods in a deliverable state 
did not apply.—Greene v. Hyden, 117 
S.W.2d 985. 273 Ky. 783. 

18. Vt.—Luce V. Brown, 118 A. 630, 
96 Vt. 140. 

OPndltloa to be performed ooaonr- 
rent with delivery 

A party who is bound to make a 
good conveyance of real property 
concurrently with the passing to 
him of title to a stock of goods ac¬ 
quires ho title to the goods until he 
has fulfilled the condition on his 
part, although the goods are actual¬ 
ly delivered.—Robinson v. Tetter, 
87 N.E. 363, 238 111. 320. 

19. Ill.—Rhea v. Rlner, 21 Ill. 6’26— 
Newlin v. Prevo, 90 Ill.App. n5. 

Bight to poraeseion m enbjeot to 
oondltlon 

A defendant who took possession 
of personalty under contract to ex¬ 
change deeds, personalty, and min¬ 
eral rights was not guilty of conver¬ 
sion of personalty for failure to pay 
five thousand dollars on plaintiff's 
mortgage debt before taking posses¬ 
sion, where contract to exchange 
deeds contained no provision requir¬ 
ing defendant to pay that sum.— 
Ucovich V. Basils, 79 P.2d 188, 26 
Cal.App.2d 272. 
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precedent to the transferee’s right of possession.^® 
Title may vest as the result of the delivery of a 
bill of sale of the property involved,but in order 
that there may be a delivery of a bill of sale the 
intention to deliver on the part of the person giving 
it must exist, and the procurement, by fraud, of the 
transfer of a bill of sale is ineffcctive .22 It has 
been held that a recital in the contract to the effect 
that one party acknowledges payment for certain 
articles and thereby delivers the articles to the oth¬ 
er party has the effect of passing title to such other 
party.23 Where performance is to be concurrent 
and a party performs his part of the agreement by 
delivery to the other party of the property which 
the former is to transfer, it has been held that he 
acquires title to the property which is to be trans¬ 
ferred to him.24 Of course, where there has been 
delivery on both sides with intent to pass title, title 
passes,25 but without a delivery, actual or con¬ 
structive, by cither party the agreement is merely 
executory.26 Where a party who has agreed to 
exchange land for personalty discovers a defect in 
the title to the land which he has received, and 
therefore places the personalty in the hands of a 
third person, with instruction to deliver it to the 
other party to the exchange on the payment by him 
of a certain price, this does not operate to trans¬ 
fer the right to possession of the pcrsonalty.27 A 
provision in a contract to the effect that a party 
thereto “reserves and holds a lien on the” property 
transferred by him until the other property is de¬ 
livered does not thereby secure to such party the 
legal title to the property delivered by him, does not 
amount to a legal mortgage on the property as se¬ 
curity for the consideration to be received from the 
other party, and secures to the first mentioned party 
no right to take possession of the property, such 
provision creating a lien or equitable mortgage en¬ 
forceable only in cquity.23 Where a dealer takes 
a buyer’s old car in partial exchange for a new 
one, the title to the used car passes to the dealer 
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although the new car has not been delivered.^® An 
owner who delivers stock to his agent to be ex¬ 
changed for other property retains title until the 
exchange is made.®® 

As against creditors. Delivery of the personal 
property has been held to be essential to pass title 
as against creditors of the party to the exchange 
who owns such property,®^ and the mere entry df 
a record of the exchange in the books of one of 
the parties to the contsact and the execution by him 
of a trust or consignment receipt to the other party 
do not constitute a constructive delivery as against 
creditors of the former,®® but there is other au¬ 
thority to the effect that after all of the conditions 
of the exchange arc fulfilled the mere fact that the 
property remains in the possession of the former 
owner does not entitle creditors of the former own¬ 
er to seize it.®® 

(2) Real Property 

(a) In general 

(b) Equitable title or interest 

(c) Estoppel of transferee 

(d) Possession 

(e) Improvements, rents, profits, and 

losses 

(a) In General 

A contract for the exchange of real property may 
he executory or executed dependent on whether the re¬ 
ciprocal conveyances have been made. 

A contract for the exchange of lands may be 
executory on both sides,except where it oper¬ 
ates, per se, as a reciprocal conveyance of the thing 
given and of the thing given in exchange.®® Where 
only one of the parties has performed, the contract 
is not an executed one.®® A contract to exchange 
land when executory does not of itself convey ti¬ 
tle, although it is attested as a decd.®^ A grantee 
is entitled to a proper deed to the land conveyed.®® 
Realty which is transferred in an exchange becomes 


90b Ill.—Newlin v. Prevo. 90 Ill. 
App. 615. 

91. Mo.—^Poplin V. Brown, 20'5 S.W. 
4'11, 200 Mo.App. 255. 

99. Mo.—Poplin V. Brown, supra. 

93L U.S.—Marsh v. McPherson, 
Neb., 105 U.S. 709, 26 L.Ed. 1139. 

94. N.Y.—Morgan v. Powers, '6’6 
Barb. 35. 

Vt.—Russell v. Phelps. 60 A. 1101, 
73 Vt. 3*90. 

95. Ga.—Cook v. Pinkerton, 7 S.E. 
in, 81 Oa. 89, 1'2 Am.S.R. 297. 

95. Mich.—^Crapo v. Seybold, 86 
Mich. 165. 


Pa.—Hazard v. Hamlin, 6 Watts. 
201 . 

23 C.J. p 209 note 56. 

97. Neb.—Barrett v. Turner, 2 Neb. 
172. 

98. Ala.—Jones v. Anderson, 7*6 Ala. 
427. 

99. N.Y.—Bronner v. Van Cortlandt 
Vehicle Corp., 49*8 N.Y.S. 6-25. 

4>2 C.J. p 7<67 note 8. 

aa Cal.—McClory v. Dodge, 4 P.2d 
223, 117 Cal.App. 148. 

31. U.S.—In re Ricketts, Ill., 284 
P. 286, 14'8 C.C.A. 187. 

Lia.—Saul v. His Creditors, 7 Mart. 
N.S. 594. 


39. U.S.—In re Ricketts, Ill., 234 

P. 286, 148 C.C.A. 187. 

33. Miss.—E. E. Porbes Piano Co. 

V. Hennington, 67 So. 483, 108 
Miss. 849. 

34. Or.—Garland v. Shrler, 64 P.2d 
•630, 156 Or. 3'87. 

*23 C.J. p 209 note 66. 

36. U.S.—Preston v. Keene, La., 39 
U.S. 133, 10 L.Ed. 387. 

36. Iowa.—Cloud v. Burnett, 206 N. 

W. 283, 201 Iowa 733. 

37. Ga.—Edwards v. Hunt, 186 S.B. 
409, 163 Ga. 439. 

38. Colo.—^Valley State Bank v. 
Dean, 47 P.2d 924. 97 Colo. 161. 
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the property of the transferee,and a party is 
vested with the legal title as conveyed by the deed.^® 
The title to the property conveyed dates from the 
execution and delivery of the deed rather than from 
a judgment upholding the deed>i A person who 
by fraud induces the exchange acquires title to the 
property conveyed to him subject to be divested by 
iL rescission of the contract at the suit of the de¬ 
frauded party.^2 

(b) Equitable Title or Interest 

Under an executory contract to exchange, the equi¬ 
table title to each parcel paaaea and and each party holda 
the legal title to the land which he hae contracted to 
convey aa truetee for the other party. 

From the date of an executory contract, the eq¬ 
uitable title to each parcel passes and each party 
holds the legal title to the land which he has con¬ 
tracted to convey as trustee for the other party.^2 
Moreover, a party who has performed all things by 
him to be performed,^^ or who has delivered pos¬ 
session of his land to the other party and who is 
in possession of the land to be conveyed to him, 
has a complete equitable title to the land to be so 
conveyed superior to the legal title of the other 
party to the contract. Where one of the parties, 
each having executed title bonds, agrees that the 
other party may mortgage the property to be con¬ 
veyed by him, the former thereby waives his equi¬ 
ties under his title bond in favor of the mortgagee.^® 
A party to a contract pursuant to which a deed of 
the standing timber on land subject to a vendor’s 
lien is given to him acquires an equitable title to 
such timber subject to such lien, and acquires le¬ 
gal title free from any lien when his grantor dis¬ 
charges the vendor's lien.^7 

(c) Estoppel of Transferee 

A transferee In undisputed possession under the con¬ 


tract cannot deny the existence of the contract, nor can 
he dispute the title of the other party and retain the 
land. 

A party cannot, while in undisputed possession 
under the contract, deny the existence of the agree¬ 
ment, receive the benefits thereof, and hold both 
tracts, nor can he dispute the title of the other 
party to the contract and retain the latter’s land.^® 
Where a grantee receives an escrow deed before the 
condition of the escrow has been performed, and 
subsequently conveys the property to others, he will 
be estopped to avoid the escrow deed and to say that 
no title passed to him thereby.^® 

(d) Possession 

A mere contract to exchange givee no right to poa- 
seetion before delivery of deeds without an expreee agree¬ 
ment to that effect, but the parties are Impliedly re¬ 
quired to deliver possession when the transaction is 
completed. 

At common law in the case of an exchange of 
lands entry must be made on both sides.®® A mere 
contract to exchange lands gives no right to pos¬ 
session before its completion by the delivery of the 
deeds, without an express agreement to that effect, 
either in the contract itself or out of it.®^ Where 
a deed to one of the parcels is placed in escrow to 
be delivered on performance by the grantee who is 
let into possession, the transaction is substantially 
a sale with a reservation of title to secure perform¬ 
ance, the grantee giving a bond for title binding him 
to convey on such performance ;®2 and in such case 
the party who is given possession has the right to 
cut a reasonable quantity of wood where the se¬ 
curity is not impaired.®® The parties are impliedly 
required to deliver possession when the deal is 
closed.®^ 

(e) Improvements, Rents, Profits, and Losses 
In the absence of a provision in the contract, the 


DeeoriptioiL of land 

Plaintiffs who contracted with de¬ 
fendants for exchanfire of realty and 
personalty and thereafter ascer¬ 
tained by survey that fence which 
defendants had pointed out was 
located beyond true boundary line, 
had right to demand warranty deed 
for land pointed out and to be fur¬ 
nished with abstract showing mer¬ 
chantable title to entire tract and 
were not required to accept deed 
tendered by defendants describing 
lands by legal subdivisions only.— 
Garland v. Shrier, 64 P.>2d 530. 155 
Or. 387. 

89. Wash.—Duke v. Benson. 236 P. 
77, 184 Wash. 495. 

40l Tex.—Summit Place Co. v. Ter¬ 
rell. Civ.App., 207 S.W. 145. re¬ 
versing, Giv.App.. 208 S.W. 1110. 
and affirmed Terrell v. Summit 
Place Co., Com.App., 282 S.W. 282, 


motion overruled, Com.App., 235 
S.W. 198. 

41. Ky.—Babb v. Dowdy, 17 S.W 
2d 10114, 229 Ky. 767. 

40. Ohio.—Stevens v. McCoy, 54 N. 
E. 517, 60 Ohio St. 540. 

43. Minn.—Boeck v. Johnson. 201 N. 
W. 311. 161 Minn. 248. 

28 C.J. p 20'9 note 67. 

Trsaafor etfeoted by oontraot 
Under completed exchange of land 
contract, equitable titles to proper¬ 
ties were transferred as effectively 
as though deeds had been delivered. 
—^Wilson v. Mundy. 238 Ill.App. 575. 

44. Pa.—Warren v. Mount, 67 A. 
742, 218 Pa. 397. 

23 C.J. p 210 note 68. 

48 Oa.—Baldwin v. Sherwood, 46 
S.B. 216. 117 Ga. 827—Temples v. 
Temples, 70 Ga. 4*80. 
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48. Gto.—^Kirklln v. Atlas Sav. & 
Loan Assoc., 33 S.E. 83, 107 Ga. 
313. 

47- Tex.—Hatton v. Bodan Lumber 
Co., 123 S.W. 163, 57 Tex.Civ.Ai)p. 
478. 

48. Tex.—Lasater v. Premont, Civ. 
App., 209 S.W. 753. 

49. Ind.—Balue v. Taylor. 86 N.E. 
269. 136 Ind. 368. 

90l Cal.—Bixby v. Bent. 69 Cal. 622. 

61. Minn.—Boeck v. Johnson, 201 
N.W. 811, 161 Minn. 248. 

N.y.—Brennan v. Chapin, 19 N.T.S. 
237. 

68. Or.—Thlenes v. Francis, 188 P, 
846, 69 Or. 171. 

83. Or.—Thlenes v. Francis, supra. 

64b Wash.—^Le Marinel v. Bach, 196 
P. 22, 114 Wash. 661. . 
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right to rents le In the person holding the legal title. A 
loss before conveyance falls on the owner where he has 
not oomplied with a condition precedent. 

It has been held that a person in possession of 
real property of another is not entitled to reim¬ 
bursement for improvements made by him, where 
possession was taken under an unenforceable agree¬ 
ment, improvements were made voluntarily, and the 
owner of the land was deprived of possession for 
a considerable period.^^ The right to the rentals 
is in accordance with the express provisions of the 
contract,®® and a delay in passing deeds to prop¬ 
erty does not render ineffective provisions with re¬ 
gard to ownership of rentals after a specified date.®^ 
In the absence of a provision in the contract, the 
right to the rents is in the person holding the legal 
title.®® A party to whom real property is to be 
conveyed in exchange for other real property is 
not required to bear the burden of every injury 
which may be inflicted on the land so to be con¬ 
veyed, intermediate the contract and delivery of 
possession, in the absence of a contrary provision 
in the contract.®® Where property involved in an 
executory contract of exchange is in the possession 
of the owner and he has not complied with the con¬ 
ditions of the contract as to perfecting title or 
showing good title on his part to be performed, and 
the property is destroyed, the loss falls on him.®® 

i. Bights and Liabilities of Third Persons 

The rights and liabilities of third persons who ac¬ 
quire property exchanged or subject to a contract of ex¬ 
change are largely dependent on their status as bona fide 
or Innocent purchasers. One who acquires the rights of 
a party Is entitled to no more than his grantor. 

The rights and liabilities of third persons who 
acquire or deal with property exchanged or subject 
to a contract of exchange are largely dependent on 


whether such persons do or do not occupy the status 
of bona fide or innocent purchasers or encumbranc¬ 
ers.®^ This rule applies to persons claiming under 
the transferee®® or to persons claiming under the 
transferor.®® The equitable interest acquired by a 
party to an executory contract prevails against any 
subsequent encumbrance or conveyance acquired by 
a third person through the other party, where such 
third person has notice of the facts.®^ A third per¬ 
son who acquires the 4 ’ights of one of the parties 
to the contract is entitled to no more than his gran¬ 
tor, and he is not entitled to the other property 
where his grantor has failed to perform,®® but he 
is entitled to a conveyance of the property where 
performance in full has been rendered.®® A third 
person to whom a party to an exchange of property 
transfers his right to the property received is en¬ 
titled to claim the property transferred by such 
party where it reverts to the latter because of fail¬ 
ure of title to the property received on the ex¬ 
change.®*^ Rights of third persons which have been 
acquired under a party to a completed ejtchange 
cannot be defeated by an executory contract for a 
reexchangc.®® Where the establishment of a cause 
of action against a party to an exchange is a con¬ 
dition precedent to the liability of a third person, 
such third person cannot be subjected to liability 
where such cause of action was not, or could not, 
be sustained.®® A vendor who takes a quitclaim 
deed from the assignee of his vendee does not 
thereby assume the obligations of a contract of 
exchange of the land entered into by the assignee 
and a third person.*^® A party who accepts notes 
and a trust deed from a nominal vendee under his 
own agent’s misrepresentations as to his solvency 
cannot establish liability of the real vendee for the 
amount of the notes.^^ Where a party to a contract 
exchanging equities takes the other’s note for the 


65. Wash.—^Nelson v. Davis, 172 P. 

11*78, 102 Wash. 313. 
se. Cal.—Marshall v. Swaim, 282 P. 

423, 102 Cal.App. 119. 

Pajmsat for ooUootlmr 
Where one party collects rentals 
which under the provisions of the 
contract are owned by the other 
party, the fact that there was no 
provision in the contract for pay¬ 
ment of the service of collecting 
does not destroy the owner's right 
to the rentals.—Stimson v. Reese, 
Tex.Clv.App.. 2'5 S.W.2d 205. 

57. Tex.—Stimson v. Reese, supra. 

58. Cal.—Marshall v. Swaim, 282 
P. 423, 102 Cal.App. 119. 

Ky.—Babb v. Dowdy, 17 S.W.2d .1014, 
229 Ky. 767. 

Btoovonr from third porwm ooUoot- 
lag roats 

Right to recover rentals oollected 


by a third person after exchange is 
not affected by question whether de¬ 
fendant has a right of set-off 
against the former owner.—Marshall 
V. Swaim, 282 P. 423, 302 Cal.App. 
119. 

69. Ky.—Durrett v. Simpson, 3 T. 
B.Mon. 617, 16 Am.D. 115. 

go. Mich.—Frankiewicz v. Konwin- 
ski, 224 N.W. 368, 24« Mich. 473. 
23 C.J. p 210 note 83. 

61. Iowa.—Bedau v. Bryan, 66 N. 

W. 512, 8*9 Iowa 348. 

23 C.J. p 210 note 86. 

68. Neb.—Smith v. Myers, 76 N.W. 

1084, 56 Neb'. 603. 

23 C.J. p 210 note 86. 

63. D.C.—Nichols y. Bealmear, 36 
App.D.C. 36*2. 
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64. D.C.—Nichols v. Bealmear, su¬ 
pra. 

23 C.J. p 211 note 88. 

65b (la.—Rdwards v. Hunt, 136 S E. 
400, 163 Ga. 439. 

66. La.—Cognevich v. Blazlo, 106 
So. 550. 159 La. 1019. 

67. Tex.—Davidson v. Bodan Lum¬ 
ber Co., Clv.App., 143 S.W. 700. 

68. Pa.—Hazard v. Hamlin, 6 

Watts 201. 

23 C.J. p 211 note 90. 

69. Mo.—Torbit v. Warner, 217 6. 
W. 40. 

23 C.J. p 211 note 91. 

TO. Neb.—Scheer v. Nelson, 206 N. 
W. 260. 113 Neb. 821. 

71. Mo.—Fuchs V. Leahy, 8 S.W.2d 
897, 321 Mo. 47. 
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amount of taxes due, he is liable to the owner of 
the property who is forced to pay the taxes.’* 

j. Party to Bzchaage as Bona Fide Pnrehaaer 

A purchase of land by exchange of other land of value 
or by a relinquiahment of all Intereat In other property 
la aufflelent oonalderatlon to conatitute one a bona fide 
purchaser for value. One cannot claim the rights of a 
bona fide holder where he has knowledge of facta which 
should put him on notice. 

A purchase of land by exchange of other land 
of value,or by a relinquishment of all interest in 
other property,74 has been held to be a sufficient 
consideration to constitute one a bona fide purchas¬ 
er for value. A party who has received property 
on an exchange cannot claim the rights of a bona 
fide holder where it appears that he had notice of 
facts from which he could have learned that the 
person who transferred the property to him was not 
the real owner.76 Where a conveyance of real 
property to a married woman in exchange for cer¬ 
tain personal property is induced by the false rep¬ 
resentations of her husband and the transaction is 
for his benefit, the wife is not entitled to the rights 
of a bona fide purchaser for value.7® 

§ 7. -Warranties 

In a technical exchange of lands there Is as Incident 
thereto a warranty of title but not of quantity. On an 
exchange of personal property in the possession of the 
parties, there Is an implied warranty of title and that 
the property Is free from encumbrances, but there Is no 
warranty as to quality unless expressly or Impliedly made 
by the party transferring the property. 

In the case of a technical exchange of lands there 
is as incident thereto a warranty of title,77 but not 
of quantity, unless so intended by the parties ;73 
but there is no implied warranty of title to land 
covered by a land office certificate assigned in ex¬ 
change for other real estate, especially where the 
assignor declines to give an express warranty.79 A 
provision that **each party to the contract is to fur¬ 
nish an abstract showing a good title to said lands” 


does not amount to a warranty of title.*® A cove¬ 
nant to the effect that one of the parties guarantees 
to sell the land conveyed by him for a sum that 
shall not be less than a specific amount is a guaran¬ 
ty that the equitable estate conveyed is not worth 
less than the amount specified.*^ A party to a con¬ 
tract who has received land in exchange for other 
property may in a proper case enforce a guaranty 
as to the price for which such land may be sold.** 
It has been held that in a proper case damages may 
be recovered as for a breach of warranty where 
contracts for the conveyance of certain lands are 
transferred in exchange for other property with a 
warranty as to the equality of the land covered by 
the contracts for conveyance.** 

Personal property. On an exchange of personal 
property in the possession of the parties to the ex¬ 
change there is an implied warranty of title,*4 and 
that the property is free from encumbrances.** A 
warranty as to encumbrances on personal property 
is not satisfied by a subsequent agreement by a 
mortgagee, made without consideration, to release 
the mortgage.** There is no implied warranty on 
the part of a person who exchanges certificates of 
stock for other property that the corporation is¬ 
suing them is a corporation de jure, even though 
the abbreviation *Tnc.” appears after the name of 
the corporation.*7 As in sales, so on an exchange 
of goods the law does not imply a warranty as to 
their goodness or quality.** To create an express 
warranty of quality or condition of personal prop¬ 
erty offered in exchange for other property, it is 
not necessary that the word “warrant” or any other 
particular or formal words of warranty shall be 
used.** Any affirmation made at the lime of the 
exchange as to the quality or condition of the prop¬ 
erty will be treated as a warranty if it is so intend¬ 
ed and if the other parly acquires property on the 
faith of such affirmation.*® The value of personal 
property offered in exchange for other property may 


7a« Wash.—Hardlnger v. Fullerton, 
5 P.2d 987, 165 Wash. 483. 

7a Fla.—Rivers v. Rivers, 20 So. 

807. 38 Fla. 65. 

*23 C.J. p 211 note 93. 

74. Tex.—Halbert v. De Bode, 40 S. 
W. 1011, 16 Tex.Oiv.App. 616. 

76. Mo.—Taaffe v. Kelly. lO S.W. 
539. Ill Mo. 127. 

23 C.J. p 211 note 96. 

7a Cal.—Sheer v. Hoyt, 110 P. 477, 
18 Cal.App. 602. 

77. Mo.—^McOinness v. Brodrick, 
192 S.W. 420. 

Pa.—^Rowe v. Thompson, 6 Pa.Di8t 
IftCo. 188. 

88 C.J. P 206 note 8a 


7a N.C.—Griffin v. Barrett, 97 S. 

B. 394. 176 N.C. 473. 

23 C.J. 206 note 88. 

79. Ind.—Johnson v. Hougrhton, 19 
Ind. 359. 

BO. Ala.—Moore v. Whitmire, 66 So. 
601, 18*9 Ala. 61'5. 

81. D.O.—Hartman v. Ruby, 16 
App.D.C. 46. 

8a Ky.—Basket! v. Rash, 177 S.W. 

239, 165 Ky. 468. 

23 C.J. p 206 note 63. 

83. Iowa.—Swain v. Waldo, 33 N. 

W. 78, 73 Iowa 749, 5 Am.S.R. 712. 
8a S.O.—Mauldin v. Milford, 121 S. 

B. 547, 127 S.C. 508. 

88 C.J. p 205 note 70. 
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85. S.C.—Mauldin v. Milford, 121 
S-E. 547, m 8.C. 508. 

23 C.J. p 206 note 71. 

8a Ark.-Boren v. Bettis, 194 S.W. 
860, 128 Ark. 467. 

87. Ill.—Marshall v. Keach, 81 N. 
B. 29, 227 Ill. 35, 118 Am.S.R. 247. 
10 Ann.€as. 164. 

sa Mich.—^Achenbach v. Mears, 261 
N.W. 261, 272 Mich. 74. 

89. Cal.—McLennan v. Ohmen, 17 
P. 687, 75 Cal. 568. 

28 C.J. p 205 note 77. 

9a Ky.—Greene v. Hyden, 117 8. 

W.2d 985, 278 Ky. 783. 

28 C.J. p 206 note 78. 
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be made the subject of warranty.®^ A party may 
in express terms give a warranty against an obvi¬ 
ous defect in personal property, where the extent 
of the defect cannot be determined at the time by 
the other party,®® or where there is uncertainty and 
the representation is not glaringly inconsistent with 
the obvious condition and quality of the property.®® 
It has been held that a party to whom a warranty 
is given that notes of a third person offered to him 
are a lien on certain real property has a right to 
rely on the statement, although he is in as good a 
position as the person making it to ascertain the 
facts.®^ A statement made by a party, which 
amounts to nothing more than a mere commenda¬ 
tion of the goods offered by him, a puffing of wares 
as it is sometimes called, is not a warranty.®® A 
party who in connection with the exchange war¬ 
rants the income from a business is not liable on 
the warranty where such warranty is conditioned 
on the existence of certain facts and such facts arc 
not shown to exist.®® A provision in a contract for 
the exchange of lands to the effect that as parfof 
the consideration one party ^^agrees to deliver” to 
the other certain personal property does not neces¬ 
sarily imply that the personal property i^ free from 


§ 8 

encumbrances.®*^ An express warranty should be 
given a reasonable construction.®® 

§ 8. Modification 

A contract for the exchange of property may be 
modified by mutual content of the parties; the modifi¬ 
cation mutt be supported by a consideration and must be 
in writing when a written agreement is required under 
the statute of frauds. 

The parties to a contract for the exchange of 
property may by agre^bient modify such contract.®® 
A claim under the original contract may then be 
met by the new agreement so far as the new agree¬ 
ment operates to alter the original one.^ However, 
the terms of the original contract which are not 
altered remain operative.® 

Where personal properly is transferred to two 
persons who contract jointly and who are not part¬ 
ners, one of such persons has no right to modify the 
terms of the contract without the concurrence of 
his codwner.® 

Requisites, A modification of a contract for the 
exchange of property may be effected by parol 
agreement,^ provided a writing is not required un¬ 
der the statute of frauds.® The consent of both 
parties is essential to the modification of the con- 


91. Mich.—Pickard v, McCormick, 
11 Mich. €8. 

N.Y.—Titus V. Poole. 40 N.E. 22*8, 
145 N.Y. 414. 

99. Ala.—Thompson v. Harvey, 5 

So. 825. 86 Ala. 510. 

Mo.—Irby v. Stubblefield, 1'62 S.W. 
6'60, 177 Mo.App. 256. 

93. Ala.—Thompson v. Harvey, 5 

So. 8<25, 86 Ala. 519. 

94b Mo.—Smithers v. Bircher, 2 Mo. 
App. 499. 

93. N.C.—Robertson v. Hal ton, 72 

S.E. 316, 156 N.C. 215, 37 L.R.A.. 

N.S., 298. 

96. Or.—Blakney v. Rowell, 164 P. 
709. 84 Or. 363. 

97. D.C.—Moebs v. Latham, 44 App. 
D.C. 117—Moebs v. Gardiner, 44 
App.D.C. 112. 

98. N.Y.—Rosenzweig v. Kitt, ID’S 
N.Y.S. 1010, 58 Mlsc. 234. 

SMltli of anlmala 
Where on exchange of mules for 
a horse and mare owner warranted 
that horse and mare were over ship¬ 
ping colds, there was no warranty 
that the horse and mare had not 
had shipping colds, since the terms 
of the warranty necessarily implied 
that the horse and mare had had 
shipping colds, but that they were 
not sick at the time.—Willard v. 
Moye, Ark., >166 6.W.2d 202. 


Title 

Where a contract for the exchange 
of real property contains a clause 
providing that chandeliers, gas fix¬ 
tures, ranges, and “all personal 
property belonging to the parties" 
on the premises are included in the 
mutual warranty of title, the words 
quoted being written in a blank in 
the printed form, the written words 
must be construed as relating only 
to chattels not specifically enumer¬ 
ated, and the warranty is broken if 
title to the enumerated chattels 
fails.—Rosenxweig v. Kitt, 108 N. 
Y.S. 1010, 58 Misc. 234. 

99. Cal.—Smalley v. Holt, 165 P. 

1023, 33 CaLApp. 589. 

23 C.J. p 211 note 98. 

Changs of gnuutoos 

Parties to exchange of properties 
had right to agree on change of 
grantees after making agreement 
that grantee should assume and 
agree to pay certain indebtedness.— 
Smith v. Brown, 36 P.2d 1081, 1 Cal. 
App.2d 492. 

■■orow iastruotiotts m nodlflcatioa 

Escrow Instructions in accordance 
with the contract did not constitute 
a modification.—^Klegman v. Moyer, 
266 P. 1009, 91 CaLApp. 333. 

1. Tex.—Parker v. Anderson, Civ. 

App., 85 S.W. 866. 

23 C.J. p 211 note 99. 
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Boleass of one of grantee* 

Where agreement for exchange of 
properties provided that grantee in 
deed should assume and agree to 
pay certain indebtedness, one of 
grantees^ originally named who had 
his name stricken as grantee was re¬ 
leased from personal obligation to 
pay such indebtedness, and whether 
such grantee was real party in in¬ 
terest m exchange of property was 
Immaterial.—Smith v. Brown, 36 P. 
2d 1081, 1 Cal.App.2d 492. 

8. Ind.—Powell v. Nusbaum, 136 N. 

E. 571, 192 Ind. 358. 

23 C.J. p 211 note 1. 

3. Ala.—Jones v. Anderson, 76 Ala. 
427. 

4. Cal.—Tucker v. Newton, 256 P. 
440, 83 Cal.App. 148. 

Bzscutsd agrooiaoiLt 
Failure to assign trust deed as 
security for defense of suit to quiet 
title did not show that oral agree¬ 
ment modifying written exchange 
agreement was not fully executed.— 
Tucker v. Newton, supra. 

5. Tex.—Robertson v. Melton, 115 
S.W.2d 624, 131 Tex. 326, 118 A. 
L.R. 1605, reversing, Civ.App., 86 
S.W.2d 473. 

Oral contract for exchange of lands 
as within statute of frauds see the 
C.J.S. title Frauds, Statute of fi 
92, also 27 C.J. p 206 note 16 et 
seq. 
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tract,* as is also a consideration.^ 

§ 9. Termination and Resciasion 

A contract for the exchange of property may be 
terminated by mutual consent of the parties or under an 
express stipulation In the contract giving one of the 
partlee the right to rescind on the happening of certain 
conditions. 

A contract for the exchange of real property,* 
personal property,* or real property for personal 
property!* may be rescinded or abandoned by mu¬ 
tual consent. The consent of both parties is essen¬ 
tial to a mutual abandonment or rescission.!! 

By the abandonment or rescission by mutual con¬ 
sent, the contract ceases to exist and neither party 
can thereafter invoke its terms or protection against 


the other;!* and where an oral contract is abro¬ 
gated by the substitution of an unconditional writ¬ 
ten agreement, nonperformance or breach of the 
written agreement does not reinstate the oral con¬ 
tract.!* On termination of the contract by con¬ 
sent, the consideration or property received by a 
party pursuant to the agreement must be returned!^ 
However, the mere agreement to rescind does not 
ipso facto restore to either party what he parted 
with, in the absence of an apparent intent that the 
agreement alone shall have such effect;!* where 
no such intent is apparent, whatever was necessary 
in the first instance to constitute the original ex¬ 
change a legal transfer is equally necessary to ef¬ 
fect a reexchange.!* Where one party has come 
into possession of personal property of the other 


6. Conn.—Trowbridge v. Jefferson 
Auto Co., 103 A. 843. 92 Conn. 669. 

23 C.J. p 211 note 2. 

Implied eimeent 

Grantor's consent that name of 
one of grantees be stricken from 
deed requiring grantee to pay cer¬ 
tain Indebtedness must be Implied 
from fact that such grantor enabled 
escrow to be closed by conveying 
property to sole remaining grantee. 
—Smith V. Brown. 36 P.2d 1081, 1 
Cal.App.2d 492. 

7. Cal.—Ucovlch v. Baslle, 79 P.2d 
188, 26 Cal.App.2d 272. 

Colo.—^Eubanks v. Gonder, 6 P.2d 
3. 90 Colo. 44. 

Nev.—Thomas v. Palmer, 248 P. 887, 
49 Nev. 438. 

Tex,—Sanzo v. Pagel, Civ.App., 47 
S.W.2d 632, error dismissed. 

Utah.—Combined Metals v. Bastlan, 
267 P. 1020. 71 Utah 635. 

23 C.J. p 211 note 3. 

flhiSoisaoy of oonsldsvatlon 

(1) Abandonment of written ex¬ 
change agreement and substitution 
of new terms, whereby each party 
received valuable property subject to 
encumbrances, constituted “valuable 
consideration" for subsequent oral 
agreement.—Tucker v. Newton, 266 
P. 440, 83 CaLApp. 148. 

(2) Where the parties to a con¬ 
tract to exchange an apartment 
house and residence for a farm, the 
owner of which agreed to deliver 
possession by warranty deed clear 
of encumbrances, were ignorant of 
the fact that the tenant had planted 
crops and understood that it should 
be delivered without being so plant¬ 
ed, an agreement by the apartment 
house owner, after the tenant's re¬ 
fusal to surrender possession until 
compensated for his work and ex¬ 
pense, to pay part of the amount of 
a promissory note executed by the 
farm owner to the tenant for such 
purpose^ was supported by suttclent 


consideration, the rule that a prom¬ 
ise to pay something for what prom¬ 
isee is already bound to do by the 
contract is nudum pactum, being in¬ 
applicable. where unexpected ob¬ 
stacles which the parties could not 
reasonably foresee, make perform¬ 
ance more onerous or less advan¬ 
tageous than anticipated and require, 
equitably at least, a readjustment of 
the contractual relations.—Silver v. 
Holt. 210 P. 985, 61 Utah 67. 

(3) Where one making exchange 
of live stock took note for "boot." 
containing provision excluding war¬ 
ranties, thereafter agreed with mak¬ 
er of note that latter should return 
one mule and he would exchange it 
for another, that, if mules died, it 
should be original owner's loss, and 
that, if maker would feed mule, 
owner would pay cost thereof, agree¬ 
ment was supported by maker's 
promise to feed as well as to restore 
mule to vendor.—^Wldincamp v. Pat¬ 
terson, 127 S.E. 168, 33 Ga.App. 483. 

(4) Other instances see 23 C.J. p 
211 note 3 [a]. 

9. Wash.—Stoner v. Pryett, 167 P. 

213, 91 Wash. 89. 

23 C.J. p 212 note 8. 

Oral contract for exchange of lands 
as within statute of frauds see 
the C.J.S. title Frauds, Statute of 
9 92, also 27 G.J. p 206 note 16 et 
seq. 

CtonsoBt by oonftnet 
Where property was exchanged, 
and plaintiff paid six hundred and 
twenty dollars, which was a condi¬ 
tion precedent to be performed be¬ 
fore the defendant became liable, 
and defendant notified plaintiff that 
he did not want to trade, plaintiff, 
by accepting the sum of money he 
paid to defendant, thereby consented 
to a cancellation of the contract.— 
Ayers v. Houston, 188 N.T.S, 808, 193 
App.Div. 146. 

9. N.Y.—^Dougherty t. Neville, 95 
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N.T.S. 806, 108 App.Div. 89, affirm¬ 
ed 79 N.E. 1103, 186 N.Y. 678. 

23 C.J. p 212 note 9. 
la Kan.—George v. Lane, 102 P. 
56, 80 Kan. 94. 

Minn.—Green v. Hayes, 139, N.W. 
139, 120 Minn. 201. 

11. Ark.—Lane Motor Co. v. Low¬ 
ery, 291 S.W. 806, 173 Ark. 1181. 

Iowa.—Flynn v. Pinch, 114 N.W. 

1058, 137 Iowa 378. 

Coadnot indlcatiag ooasent or aoqai- 
eaoenee 

That plaintiff, a party to a con¬ 
tract for exchange of property, be¬ 
came dissatisfied and refused to take 
possession of property conveyed to 
him, thus obliging defendant to re¬ 
tain possession and operate business, 
did not constitute mutual rescission, 
or acquiescence by defendant in 
plaintiff's attempted rescission.— 
White V. Oregon Realty Exch. Inv. 
Co., 236 P. 269, 114 Or. 636. 

12. N.Y.—^Ayers v. Houston, 183 N. 
Y.S. 808, 193 App.Div. 145. 

23 C.J. p 212 note 13. 

13. Utah.—^Kennison v. Lundy, 146 
P. 652, 45 Utah 495. 

23 C.J. P 212 note 12. 

14. Minn.—Green v. Hayes, 139 N. 
W. 139, 120 Minn. 201. 

23 C.J. p 212 note 14. 

15. Cal.—Young v. New Pedrara 
Onyx Co., 192 P. 65, 48 Cal.App. 1. 

Tex.—Knapp v. Read, Civ.App., 21 S. 

W.2d 705, error refused. 

13. Cal.—Young v. New Pedrara 
Onyx Co., 192 P. 66, 48 CaLApp. 1. 
Corporate resolatloa to rescind an 
executed exchange of stock, where it 
appears further formalities were In¬ 
tended to effect the reSxchange of 
property, cannot ipso facto repass 
the title, and cannot do so where 
neither actual nor constructive rede¬ 
livery can be made because the cer¬ 
tificates are in the hands of a bank¬ 
ing company, claiming the stock as 
pledgee.—Young v. New Pedrara 
Onyx Co., supra. 
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party, an action to recover such property or its 
value will lie.^7 Where deeds have passed, an ac¬ 
tion of ejectment by one party will lie to recover 
possession of his land from the other party.i® 

Option to terminate and forfeiture. Apart from 
the right to terminate or rescind a contract for 
exchange arising by operation of law from the 
wrong or default of the adverse party, considered 
infra § 10, a party may have the right to termi¬ 
nate the contract under certain circumstances by 
virtue of a stipulation to that effect in the contract 
itself.i® Where the contract does not expressly 
provide that it shall be null and void on the hap¬ 
pening of a stated contingency, but merely gives 
a right or option to terminate, a reasonable notice 
of an intention to terminate is required and the 
contract remains binding until the option to termi¬ 
nate it is exercised.2i The right to terminate or 
rescind the contract is not waived by the retention 
of the property received by the rescinding party, 
where the opposite party refuses or delays in ac¬ 
cepting the property tendered to him in due time.22 

The right to terminate the contract may be ac¬ 
companied by a right to declare a forfeiturc.23 
However, forfeitures arc not favored and a court 
vrill not enforce a forfeiture unless the person claim¬ 
ing the right appears to be without fraud and the 
other parly's default is not attributable to the for¬ 
mer’s conduct or acquiescence.^^ 

Effect of death of party. An executory contract 
for the exchange of lands is not, it seems, dis¬ 
charged by the death of a party prior to the time 


§ 10 

fixed for performance,^® but in the case of a com¬ 
mon-law exchange of lands, if either party dies 
before entry, the exchange is void.26 

Premature delivery by escrow agent. Where one 
of the parties to a contract of exchange has per¬ 
formed his obligations, the fact that the escrow 
agent had prematurely delivered the deed to him 
does not furnish the other party with a ground for 
rescission in the absence of injury.^^ 

§ 10. Rescission for Wrong or Default 

of Adverse Party 

a. In general 

b. Grounds 

c. Time for rescission 

d. Election to rescind, notice, and de¬ 

mand 

e. Restoration of status quo 

f. Waiver or loss of right to rescind 

g. Partial rescission 

h. Operation and effect 

a. In General 

Subject to certain limitations and qualifications, a 
contract for exchange of property may be rescinded by 
either party for good cause. 

Subject to the limitations and qualifications here¬ 
inafter considered in this section, a contract for 
the exchange of property may be rescinded by ei¬ 
ther party for good cause.^® Where personal prop¬ 
erty is transferred to tw’o persons who have con¬ 
tracted jointly and who are not partners, one of 
such persons has no authority to rescind the con- 


17. U.S.—Dunn v. Oneida Commun¬ 
ity, C.C.N.Y., 177 F. 540. 

18. N.Y.—Graves v. White, 87 N.Y. 
463. 

Recovery of land by ejectment see 
Ejectment 28 C.J.S. p 844. 

19. Ga.—Bowden v. Kingr. 106 S.E. 
026, 26 Ga.App. 706—Newkirk v. 
Burts & Goodman, 104 S.E. 466, 26 
Ga.App. 689. 

Mich.—Dysarz v. Mack, 222 N.W. 94, 
245 Mich. 9. 

Utah.—Leone v. Zuniga, 34 P.2d 699, 
84 Utah 417. 

23 C.J. p 212 note 18. 

Zasffsetlvs ack&owlsdgmsB.t, of 

contract to exchange land, by wife, 
and her refusal to Join in convey¬ 
ance, which was not Induced by hus¬ 
band, excused him, under clause in 
contract that failure to complete 
conveyance for valid reason should 
terminate liability.—Koperski v. Wi- 
ra. 128 A. 882, 97 N.J.Bq. 88. affirmed 
129 A. 186, 98 N.J.Bq. 877. 


20. Utah.—Leone v. Zuniga, 34 P.2d 
699. 84 Utah 417. 

23 C.J. p 212 note 19. 

21. N.M.—Beck v. Chambers, 133 P. 
972, 18 N.M. 53. 

Utah.—Leone v. Zuniga, 34 P.2d 699, 
84 Utah 417. 

22. Mich.—Mead v. Detroit-Trav¬ 
erse Realty Co., 232 N.W. 365, 261 
Mich. 478. 

23. Utah.—Leone v. Zuniga, 34 P.2d 
699, 84 Utah 417. 

Bffeot of waiver; notice 
A party to a contract for the ex¬ 
change of real property who has 
waived the right to terminate the 
contract because of the other party's 
failure to perform on the specified 
day cannot claim a forfeiture with¬ 
out giving such other party notice 
of his intention and allowing a rea¬ 
sonable time within which such oth¬ 
er party may perform.—Beck v. 
Chambers. 133 P. 972, 18 N.M. 63. 

24. N.D.—^Kicks v. Lisbon State 
Bank, 98 N.W. 408. 12 N.D. 676. 

23 C.J. p 212 note 22. 
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25. Mass.—read v. Trull, 63 N.E. 
901, 173 Mass. 450. 

26. Cal.—Bixby v. Bent, 59 Cal. 622. 

27. Tex—Arndt v. White, Civ.App., 
13 S.W.2d 161. 

Premature delivery of escrow instru¬ 
ment generally see Escrows S H. 

28. Oral contract 

W.Va.—Wilson v. Maxon. 49 S.E. 

123, 66 W.Va. 194. 

Alteration of contract 
A note added to a contract to ex¬ 
change lands in so far as containing 
a provision beneficial to defendants 
would furnish no reason for their 
terminating the contract and refus¬ 
ing to perform, even though it may 
have been added after the contract 
was signed.—Le Marinel v. Bach, 
196 P. 22, 114 Wash. 661. 

Variety of parties as affecting r c B c is . 
Sion 

Mere variety of parties with whom 
purchaser was caused to deal could 
not defeat purchaser's rescission of 
property exchange.—Gould v. James, 
299 P. 276, 48 Wyo. 161. 
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tract without the concurrence of his coowner.^® 
The fact that a contract for the exchange of real 
property is executed does not prevent rescission.^® 

b. Chrounds 

Fraud, mutual mistake, failure of consideration, fail¬ 
ure or refusal to perform, and breach of warranty may 
constitute grounds for rescission of a contract for ex¬ 
change. 

An executory contract for the exchange of prop¬ 
erty or the exchange itself is vitiated by fraud, and 
if either party has been induced by the fraud of the 
other to make the exchange, he may rescind.®^ The 
right to rescind exists although the contract is in 

writing.® 2 

The right of a party to rescind for fraud does not 
depend on the relative values of the properties in¬ 
volved, but solely on whether he was to get under 
the terms of the contract what he was led to be¬ 
lieve he was trading for,®® although it has been 
held that a party to a contract for exchange is not 
entitled to rescission if he has suffered no injury 


or damage.®^ 

Mistake. Mutual mistake is ground for rescis¬ 
sion of a contract for the exchange of property.®® 
However, a party to a contract for the exchange 
of personal property cannot avoid such contract on 
the ground of mistake after it has been executed, 
where it does not appear that the mistake was 
shared by the other party, or that such other party 
had knowledge of the mistake of the party who 
seeks to avoid the contract.®® 

Nonpcrfarmance and failure of consideration. 
While there is some authority for the view that 
a party to a contract for the exchange of personal 
property who has delivered his property and has 
thereby acquired title to, but has not received the 
other party's property, cannot rescind the con¬ 
tract,®*^ and that an executed contract for the ex¬ 
change of real property cannot be rescinded for the 
failure of the opposite party to perform an act in 
the future, in the absence of a showing that the 
I promise to do such act was made for the purpose 


39. Ala.—Jones v. Andprson, 76 Ala. 

427. 

30. Tex.—Richardson v. Cantrell, 

C1V.APP.. 201 S.W. 702. | 

31. Ala.—Ingram St Co. v. Eason. ! 
88 So. 339. 18 Ala.App. 13. 

Cal.—Stockton v. Hind, 196 P. 122, 
61 Cal.App. 131—Hegel v. Hannas, 
184 P. 898. 43 Cal.App. 218. 

Ky.—Addison v. Wilson, 37 S.W.2d 
7, 238 Ky. 143. 

Mass.—Jasper v. Price, 158 N.E. 504, 
261 Mass. 103—McCarthy v. Held, 
129 N.E. 675, 237 Mass. 371, 12 
A.L.R. 1000. 

Mich.—Hillier v. Carpenter, 173 N. 

W. 386. 206 Mich. 694. 

N.T.—Goins V. Atwood, 197 N.T.S. 

781, 204 App.Dlv. 439. 

S.C.—Manship v. Newsome, 198 S.E. 

428, 188 S.C. 6. 

Wash.—Siegel v. Schlsler, 211 P. 273. 
122 Wash. 570. 

W.Va.—Klmmell v. Twigg, 107 S.E. 
206, 88 W.Va. 631. 

Wls.—Becker v. Spalinger, 183 N.W. 

173, 174 Wis. 443. 

23 C.J. p 212 note 30. 

What constitutes fraud see supra S 

4. 

Analogy to sale 

defrauded party to an exchange 
of personal property has the same 
Tinht to rescission as would a de¬ 
frauded buyer or seller at common 
law.'*—Arledge v. Ridge, 12 Tenn. 
App. 416, 417. 

Xxteat of fraud 

Fraud must be such as to prevent 
the passing of title.—^Achenbacb v. 
Mears, 261 N.W. 251, 272 Mich. 74. 
Mradulent oonoealmeat 


faith to exchange lot for other real¬ 
ty after purchasing It at trustee’s 
sale under former owner's trust 
deed, was not bound by constructive 
knowledge of state of his title or 
pendency of insolvency proceedings 
against former owner, and therefore 
was not guilty of fraudulent con¬ 
cealment entitling the opposite party 
to rescind.—Rogers v. Roop, 92 S.W. 
2d 423, 19 Tenn.App. 679. 

Dauyar of evlotiou 

Innocent purchaser for value, 
without notice of interest held by 
heirs of vendor's deceased wife, was 
entitled to rescission of exchange of 
property, where deed did not cover 
all land which grantor said would 
be included, so that as to land not 
included in deed grantee stood in 
danger of eviction.—Mead v. King, 
Tex.Clv.App., 286 S.W. 832. 

ZU Georgia rescission of a horse 
trade, where a right to rescind is 
not expressly reserved, cannot be 
had for constructive fraud or mere¬ 
ly on account of a warranty, express 
or implied; there must be actual 
fraud, and plaintilY must show that 
defendant knowingly made false 
representations with intent to de¬ 
ceive, and that he was deceived and 
suffered damage thereby.—Johnson 
V. Fulford, 7 S.E.2d 674, 61 Ga.App. 
805—Hendley v. Chambliss, 119 S.E. 
361, 30 Ga.App. 736—Bowden v. King, 
106 S.E. 926, 26 Oa.App. 706—New¬ 
kirk V. Burts & Goodman, 104 S.E. 
456, 26 Ga.App. 689—^West v. Thomp¬ 
son, 103 S.E. 688, 26 Ga.App. 454— 
23 C.J. p 212 note 30 [a]. 

3A Mich.—^Warnes v. Brubacker, 65 

N.W. 276, 107 Mich. 440. 
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33. Iowa.—Selby v. Matson. 114 N. 
W. 609, 137 Iowa 97, 14 Li.R.A.,N.S., 
1210. 

34. Tex.—Bryant v. Vaughn, 33 S. 
W.2d 729, reversing Vaughn v. 
Bryant, Civ.App., 1 S.W.2d 667. 

35. N.T.—Loeschigh v. Blun, 1 
Daly 49. 

Xnaooont misrepreseatatioiL that 
mortgage on property was held by 
bank warranted rescission of con¬ 
tract for mutual mistake and failure 
of consideration.—Greene v. Adomai¬ 
tis, 166 N.E. 695, 269 Mass. 605. 
Prs8oriptio& as onzlag dsfloloiicy la 
amonat of laad 

Plaintiffs who contracted with de¬ 
fendants for exchange of realty and 
personalty and thereafter ascertain¬ 
ed by survey that fence which de¬ 
fendants had pointed out was locat¬ 
ed beyond true boundary line were 
not precluded from rescinding con¬ 
tract for mistake on ground that de¬ 
fendants had acquired title to strip 
between true boundary line and 
fence by prescription, in absence of 
evidence as to adjoining landowner's 
rights.—Garland v. Shrier, 64 P.2d 
630, 166 Or. 387. 

Where mistake in deed Is oorreot- 

ed as soon as it is discovered, it fur¬ 
nishes no ground for rescission.— 
Johnson v. Franks, 9 S.W.2d 796, 177 
Ark. 1194. 

36. Iowa.—^Wilson v. Wyoming Cat¬ 
tle & Investment Co., 105 N.W. 338, 
129 Iowa 16. 

23 C.J. P 218 note 34. 

87. N.Y.—^Morgan v. Powers, 66 
Barb. 85. 


Jjot owner, contracting in godd 
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of defrauding and without any intent to fulfill it,** 
the general rule is that failure or refusal to per¬ 
form in accordance with the provisions of the con¬ 
tract of exchange is ground for rescission,** at 
least where the contract of exchange is $till execu¬ 
tory.^* A party is not entitled to rescind the con¬ 
tract on the alleged ground that the other party 
has not performed where he himself is in default, 
or where his own neglect or failure is responsible 
for the other party's failure to perform.** 

The failure of consideration for an exchange of 
property gives the right to a rescission.** How¬ 
ever, there is authority to the effect that where, in 
a fair transaction, one commodity is given simply 


§ 10 

in exchange for another, the party receiving such 
commodity in exchange cannot repudiate the ar¬ 
rangement and demand other compensation, because 
the commodity which he accepted has proved to be 
of no value.** A partial failure of consideration 
has been held to afford no ground for disaffirming 
the executed portions of the contract,** at least 
where the breach is compensable in damages.** 
Where one party has Received a deed of land in an 
exchange of property, it has been held that he can¬ 
not rescind on the mere ground of failure of title 
and must seek his remedy on the covenants of the 
deed;**^ but there is also authority to the effect 
that where an owner of land, agreeing to convey 


38. Tex.—Longr v. Calloway, Civ. 
App., 220 S.W. 414. 

39. Ga.—Altman v. Massell Realty 
Co., 146 S.E. 849. 167 C3a. 828. 

Iowa.—Pickett v. Comstock, 229 N. 
W. 249. 209 Iowa 968—Hichman v. 
Iowa Farm Land Co., 197 N.W. 
309, 197 Iowa 429. 

Kan.—Pyle v. Goddard, 272 P. 144, 
127 Kan. 20. 

Tox.—Szanto v. Pagel, CIv.App., 47 
S.W.2d 632, error dismissed. 

23 C.J. p 213 note 37. 

SulistMitlal porfonaanee will pre¬ 
vent rescission on the ground of 

nonperformance. 

N.C.—Jenkins v. Myers, 183 S.E. 629, 
209 N.C. 312. 

Tenn.—Spivey v. Roadman, 6 Tenn. 
App. 442. 

Bepudiation 

In action to recover damages sus¬ 
tained when defendants rescinded 
a contract for exchann^e of properly 
and refused restitution to plaintiffs, 
where prior to time plaintiffs* note 
became due, defendants denied plain¬ 
tiffs’ right to the property which 
plaintiffs were entitled to receive in 
exchange, threatened unlawful de¬ 
tainer and thus denied plaintiffs* 
right to pay the note when due and 
receive title to the property, such 
acts constituted a repudiation of the 
exchange agreement so that plain¬ 
tiffs were entitled to rescind the 
contract and sue for damages.—Mc- 
Million v. Triplett, 118 S.W.2d 616, 
233 Mo.App, 326. 

Aota not oonstltatlng nonpsrfonap. 
ones 

(1) Defendant, assigning interest 
in bank stock and note after con¬ 
tracting to deliver them to plaintiff, 
did not rescind contract.—Combined 
Metals V. Bastian, 267 P. 1020, 71 
Utah 635. 

(2) Failure to pay cash provided 
for in exchange contract was not 
ground for rescission, in view of 
payments by escrow agent to satis¬ 
fy mortgages on plaintiff's property. 


—Malcolm v. Tate, 267 P. 627, 126 
Or. 419. 

(3) Where under contract of ex¬ 
change of realty, defendant assumed 
a mortgage for twenty thousand dol¬ 
lars and was to pay plaintiff four 
thousand five hundred dollars, but 
could retain what he had to pay in 
excess of liens amounting to twenty 
thousand dollars against the land, 
his retention of part of the money 
agreed to be paid to reimburse for a 
payment in excess of the specified 
amount, and also to protect himself 
against an unpaid judgment for 
three thousand dollars, constituting 
a lien on the land was justifted and 
did not entitle the other party to 
rescission.—Hamann v. Egan, 184 N. 
W. 236, 44 S.D. 416. 

(4) Sufficiency of performance 
generally see infra § 12. 

4k). Ga.—Fletcher v. Fletcher, 124 
S.E. 722, ir)8 Ga. 899. 

Tex.—Long v. Calloway, CIv.App., 
220 S.W. 414. 

Noaperformaaos u sqaivalsat to 
failure of ootwidaratloa 

Failure of any one of parties to 
exchange agreement to perform con¬ 
stituted failure of consideration, 
within statute authorizing rescission 
of entire transaction where there is 
a failure of consideration.—Lasher 
V. Faw, 289 P. 821, 209 Cal. 726. 
Failure to pay taxM 

Party to contract for exchange 
of properties had right to end nego¬ 
tiations where, after three months, 
other party had failed to pay taxes 
on her property as required by con¬ 
tract.—Jackson v. Thompson, Tex. 
Civ.App., 74 S.W.2d 1066. 

41. Neb.—Te Poel v. Shutt, 78 N.W. 
288, 67 Neb. 692. 

Effect of failure to perform general¬ 
ly see infra | 11. 

48. Ark.—Johnson v. Franks, 9 S. 

W.2d 796. 177 Ark. 1194. 

Cal.—Page v. Brown, 9 P.2d 896, 122 
Cal.App. 12. 


43. N.C.—Harrington v. Purr, 90 S. 
E. 775, 172 N.C. 610. 

Tex.—Hatton v. Bodan Lumber Co., 
123 S.W. 163, 57 Tex.Civ.App. 478. 
23 C.J. p 213 note 41. 

Xuvestmeut osrtiftoatss Illegally is. 
sued 

Agreement under which land was, 
to be exchanged for investment cer^ 
tlflcates in corporation became void¬ 
able when certificates were issued 
contrary to terms of permit which 
was issued by corporation commis¬ 
sioner and which prohibited issu¬ 
ance of investment certificates by 
corporation in exchange for real 
property.—Setchell v. Prochaska, 48 
P.2d 117, 8 Cal.App.2d 541. 

44. Ind.—Monticello School Town v. 
Grant. 1 N.E. 302, 104 Ind. 168. 

Utah.—Combined Metals v. Bastian, 
267 P. 1020, 71 Utah 535. 

45. Mo.—Shannon v. Crabtree, 71 
S.W.2d 709. 

46. Or.—Ziegler v. Stinson, 224 P. 
641, 111 Or. 243. 

Promise to perform act in future 

Where consideration for transfer 
of building was parol promise to op¬ 
en store therein for the benefit of 
the community, and also agreement 
to convey lands, and the lands wen- 
conveyed but the parol promise was 
not performed, the remedy of re¬ 
scission was not available to the 
promisees.—Douthltt v. Chenoweth, 
Mo.App., 34 S.W.2d 666. 

47. Ind.—Deford v. Ur bain, 48 Ind. 
219. 

Defendant's failure to pay off mort¬ 
gage 

One exchanging for land forming 
a part of a larger tract covered by 
a mortgage, with full knowledge of 
the facts, is not entitled to cancella¬ 
tion on the ground of failure of con¬ 
sideration because his vendor failed 
to pay off the mortgage on the whole 
property, and it was lost on foreclo¬ 
sure, there being no ft*aud, misrepre¬ 
sentation, or concealment of fisust.— 
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the same to another in exchange for personalty, 
fails to convey good title to the land, the owner 
of the personalty may affirm the contract and sue 
for damages, or he may rescind the contract, and 
demand that the owner of the land place him in 
statu quo by restoring to him the property deliv¬ 
ered in fulfillment of the contract.^® Where a con¬ 
tract for the exchange of realty has been executed, 
the burning of a building on one of the properties 
does not constitute a failure of consideration jus¬ 
tifying a rescission.^® 

Breach of warranty. There is a conflict of au¬ 
thority with respect to the right to rescind for a 
mere breach of warranty of personal property; 
some courts recognize the right to rescind in the 
case of a breach of warranty of quality or condi¬ 
tion®® although there is no express provision for 
rescission,® 1 and there is no fraud.®® The right to 
rescind has been recognized even where the defects 
were obvious.®® The right to rescind for breach of 
warranty of title is also recognized in some juris¬ 
dictions.®* 

In other jurisdictions, however, the right to re¬ 
scind is denied where it is not reserved in the con¬ 
tract and no question of fraud is involved, in the 


case of a breach of warranty of quality, or condi¬ 
tion,®® or of title;®® but the right to rescind has 
been recognized where the existence of an encum¬ 
brance has been fraudulently concealed.®*^ Where 
the privilege of returning is superadded to an ex¬ 
press warranty, the injured person has the right 
to rescind.®® Where the contract provides that if 
the article is not as represented the party transfer¬ 
ring it may either rescind the contract and return 
the property which the other party delivered in ex¬ 
change, or pay the appraised value of the property 
delivered, on the return of, or offer to return, the 
consideration received by such other party, the priv¬ 
ilege of paying the appraised value is forfeited 
where the party transferring the warranted article 
has failed to avail himself of it.®® 

c. Time for Besciasion 

A party who datlrea to reacind a contract for ex¬ 
change muet act promptly, or at least within a reasonable 
time after discovery of the facts furnishing the ground 
for rescission. 

A party who desires to rescind a contract for the 
exchange of property for the wrong or default of 
the other party must act promptly or at least with¬ 
in a reasonable time after the discovery of the facts 
furnishing the ground for rescission,®® or after the 


MacFarland v. Hanes, D.C.N.C., 286 
P. 937. 

40b Iowa.—Fagan v. Hook. 106 N.W. 

155, 111 N.W. 981, 134 Iowa 381. 
48. Kan.—Linn County Bank v. 

Grisham, 185 P. 64, 106 Kan. 460. 
60i Ala.—^Ingram & Co. v. Eason, 88 
So. 339, 18 Ala.App. 13. 

23 C.J. p 214 note 46. 

51. Mass.—Smith v. Hale, 33 N.E. 

493, 158 Mass. 178, 36 Am.S.R. 486. 
Wls.—-Zitske v. Goldberg, 38 Wis. 
216. 

68. Ala.—Thompson v. Harvey, 6 
So. 826, 86 Ala. 619. 

Mass.—Smith v. Hale. 33 N.E. 493, 
168 Mass. 178, 36 Am.S.R. 485. 

63. Ala.—Thompson v. Harvey, 6 
So. 825. 86 Ala. 519. 

Mo.—Irby v. Stubblefleld, 162 S.W. 

660, 177 Mo.App. 266. 

54. Miss.—^Hatcher v. Bagwell, 72 
So. 193, 111 Miss. 766. 

23 C.J. p 214 note 50. 

56. Oa.—^Johnson v. Fulford, 7 S. 
E.2d 674, 61 Oa.App. 805—Hendley 
v. Chambliss, 119 S.E. 361, 30 Ga. 
App. 786—^Newkirk v. Burts & 
Goodman, 104 S.E. 466, 26 Ga.App. 
689 

28 C.J. p 214 note 61. 

86. Or.—Ziegler v. Stinson, 224 P. 
641, 111 Or. 243. 

28 C.J. P 214 note 62. 

87. Ark,—Bpren v. Bettis, 194 B.W. 
560, 128 Ark. 467. 


58. Md.—^Miller v. Grove, 18 Md. 
242. 

23 C.J. p 214 note 64. 

69. Ala.—Thompson v. Harvey, 6 
So. 825, 86 Ala. 619. 

60. Ala.—Ingram & Co. v. Eason, 
88 So. 339, 18 Ala.App. 13. 

Cal.—Schlake v. McConnell, 267 P. 
176, 83 Cal. App. 725—Fisher v. 

Brotherton, 256 P. 864, 82 Cal.App. 
632—Stockton v. Hind, 196 P. 122, 
61 Cal.App. 131. 

Ga.—^Widincamp v. Patterson, 127 S. 

E. 158, 33 Ga.App. 483. 

Ill.—Noll V. Peterson, 170 N.E. 766, 
338 Ill. 652. 

Iowa.—Hogan v. Ross, 206 N.W. 208, 
200 Iowa 619—^Edmunds v. Nine- 
mires, 204 N.W. 219, 200 Iowa 806. 
Mich.—^Achenbach v. Mears, 261 N. 
W. 251, 272 Mich. 74—Vernon v. 
Antona, 192 N.W. 681, 222 Mich. 
83. 

N.J.—^Edelman v. Lamping, 148 A. 

660, 106 N.J.Eq. 516. 

N.Y.—Goldman v. Sontag, 16 N.T.S. 
2d 407, 267 App.Div. 688, motion 
denied 20 N.Y.S.2d 415, 269 App. 
Div. 949, and 20 N.Y.S.2d 1006, 269 
App.Div. 969, and appeal dismissed 
28 N.E.2d 18, 283 N.Y. 689. reargu¬ 
ment denied 28 N.E.2d 44, 288 N.Y. 
648. 

Okl.—Brown v. Privette, 234 P. 677, 
109 Okl. 1. « 

Or.—Milton v. Hare, 280 P. 611, 180 
I Or. 690, 
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S.C.—Manship v. Newsome, 198 S.E. 
428, 188 S.C. 6. 

S.D.—Moen v. Farmers* Implement 
Co.. 206 N.W. 422, 49 S.D. 62. 
ya.—White V. Bott, 168 S.E. 880, 168 
Va. 442. modified on other grounds 
163 S.E. 397, 158 Va. 442. 

Wia.—Wachowski v. Lutz, 201 N.W. 
234, 184 Wis. 684—Mueller v. 

Michels, 197 N.W. 201, 184 Wis. 
324, modified on other grounds 199 
N.W. 380. 184 Wis. 324. 

Wyo.—Baylies v. Vanden Boom, 278 
P. 661, 40 Wyo. 411, 70 A.L.R. 924. 
23 C.J. p 214 note 67. 

Besoissloa held timely 

(1) Two months after discovery of 
fraud. 

Cal.—Connell v. Crawford, 268 P. 

948, 92 CaLApp. 716. 

Ill.—Noll V. Peterson. 170 N.E. 766, 
338 Ill. 662. 

(2) Nine months after discovery 
of fraud.—Cahill v. Readon, 273 P. 
663, 85 Colo. 9. 

(3) Plaintiff was sufficiently 
prompt in demanding a rescission 
of an exchange for a ranch, he hav¬ 
ing done so immediately on discov¬ 
ery of the falsity of defendant's 
representations as to the capacity 
of the land for hay and vegetables, 
the quality of the soil, and the con¬ 
tiguity of a school, to develop and 
disclose which took time, although 
he took no action when, two months 
before^ he discovered that a portion 
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discovery of facts sufficient to put him on inquiry 
which would disclose such facts.^^ 

What is a reasonable time in which to rescind de¬ 
pends on the circumstances of the particular case.®^ 
Mere lapse of time®® before the discovery of the 
fraud,and even after the fraud has been discov¬ 
ered,®® will not necessarily bar the right to re¬ 
scind, although delay after the discovery of fraud 
may be material as evidence of an election to af¬ 
firm.®® A more important consideration is wheth¬ 
er, as a result of the delay, there has been a change 
in the situation of the alleged wrongdoer or in the 
condition or value of the property to his detri¬ 
ment. ®7 Delay caused by the wrongdoer’s contin¬ 
uing fraud does not prevent rescission.®® 

Whether the act of avoidance is within a rea¬ 
sonable time is a question of law to be decided by 
the court on all the circumstances of the case un¬ 
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less something equivocal in the circumstances or ma¬ 
terial facts in dispute requires submission to the 
jury with instructions.®® 

d. Election to Besdnd, Notice, and Demand 

A party who teekt to raacind a contract for the ex¬ 
change of property ehould take etepe euffleient to ehow 
hie election to rescind. 

Where a party seeks to rescind a contract for the 
exchange of property on account of the wrong or 
default of the other 'party, he should take steps 
sufficient to show his election to rescind.*^® In the 
case of personal property, an action for the posses¬ 
sion of the property given in exchange is a suffi¬ 
ciently definite disaffirmance of the contract and 
election to rescind.'^^ Where the parties have ex¬ 
changed lands, but deeds are not delivered pursuant 
to agreement, ejectment will not lie to recover the 
tand for such failure, without notice and an offer 
to rescind the contract,*^® but there is authority that 


of the seventy five acres in cultiva¬ 
tion, and represented by defendant 
to be on the ranch, was on a neigh¬ 
bor’s land.—Larsen v. Lootens, 203 
P. 621, 102 Or. 679. 

(4) Plaintiff, offering to rescind 
contract exchanging lands immedi¬ 
ately after discovering fraud ten 
months after contract, was not bar- 
rod by laches from seeking rescis¬ 
sion.—hooper V. Whitehead. 136 S.E. 
911, 163 Ga. 662. 

(5) Other cases. 

Iowa.—Leaman v. Wise, 200 N.W. 

691, 198 Iowa 1035. 

Mich.—Heth v. Oxendale, 213 N.W. 

133, 238 Mich. 236. 

Offer to rMolmd held too lats 

(1) After delay of eight months. 
—Maioran v. Calabrese. 136 A. 69, 
100 N.J.Eq. 316. 

(2) After delay of sixteen months. 
—Walloch V. Washkowiak, 207 N.W. 
286, 189 Wis. 491. 

(3) Vendee mortgagor failing to 
move to rescind exchange contract, 
because premises were padlocked, 
until after mortgage foreclosure pro¬ 
ceedings were commenced, was not 
entitled to rescind.—Edelman v. 
Lamping, 148 A. 660, 106 N.J.Eq. 616. 

(4) Other cases.—Ginsberg v. 
Wolters, 121 A. 730, 94 N.J.Eq. 632. 
After rogainlBg sobriety 

Where plaintiff made contract for 
exchange of property while drunk 
which was voidable, suit for rescis¬ 
sion several months after he stopped 
drinking was too late.—Katter v. 
Hardin, 2’88 S.W. 881, 172 Ark. 268. 

01- Tex.—Barr v. McCauley, Civ. 
App., 240 S.W. 961, dismissed for 
want of Jurisdiction. 

ea. Ark.—Hunter v. Scott, 268 8.W. 
356. 168 Ark. 1. 

Cal.—Connell v.. Crawford, 268 P. 


948, 9<2 Cal.App. 715—Schlake v. 
McConnell, *257 P. 175, 83 Cal.App. 
725—Stockton v. Hind, 196 P. IM, 
61 Cal.App. 131. 

Iowa.—Hogan v. Ross, 206 N.W. 208, 
200 Iowa 619. 

Mich.—Heth v. Oxendale. 21'3 N.W. 
133, 238 Mich. 23'6—Schliska v. 

Ross, 203 N.W. 81, 230 Mich. 226. 
23 C.J. p 214 note 67 [b]. 

6X Cal.—Fisher v. Brotherton, 255 
P. 854, 82 CaLApp. 632. 

Iowa.—Hogan v. Ross, 206 N.W. 
208, 200 Iowa 519. 

Mass—Jasper v. Price, 15*8 N.E. 504, 
261 Mass. 103. 

Mich.—Upell v. Bergman, 22*4 N.W. 
404, 246 Mich. 82—Heth v. Oxen¬ 
dale. 213 N.W. 133, 238 Mich. 236— 
Schliska V. Ross. 203 N.W. 81, 230 
Mich. 225. 

Wyo.—Baylies v. Vanden Boom, 278 
P. 551, 40 Wyo. 411, 70 A.L.R. 924. 

04. Miss.—Brown v. Norman, 4 So. 

293, 66 Miss. 7 Am.S.R. 663. 

23 C.J. p 215 note 58. 

66. Kan,—Wicks v. Smith, 21 Kan. 
412, 30 Am.R. 43J. 

Tex.—McDonald v. Lastinger, Civ. 
App., 214 S.W. 829. 

06* Kan.—Wicks v. Smith, 21 Kan. 
412, 30 Am.R. 433. 

Waiver or loss of right see 9 10 f 
infra. 

07. Cal.—Fault v. Johnson, 270 P. 

9*93, 94 Cal.App. 230. 

Iowa.—Hogan v. Ross, 205 N.W. 
208, 200 Iowa 619. 

Mass.—Jasper v. Price, 158 N.E. 604, 
261 Mass. 103. 

Mich.—^Achenbach v. Mears, 261 N. 
W. 261, 2^72 Mich. 74—Upell v. 
Bergman. 224 N.W. 404. 246 Mich. 
82—Heth v. Oxendale, 213 N.W. 
133. 288 Mich. ?36—Schliska v. 

Ross. 203 N.W. 81, 230 Mich. 285. 
Wis.—^Mueller v. Michels, 197 N.W. 
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201, 184 Wis. 324, modified on oth¬ 
er grounds 199 N.W. 380, 1'8'4 Wis. 
324. 

68L Kan.—Wells v. Higgins, 58 P. 
2d 1097, 144 Kan. 155, modified on 
other grounds 62 P.2d 444, 144 
Kan. 606. 

Wyo.—Baylies v. Vanden Boom, 278 
P. 561, 40 Wyo. 411, 70 A.L.R. 
924. 

69. Mass.—Bassett v. Brown. 105 
Mass. 651. 

7a Kan.—Springer v. Keller, 259 P. 
1068, 124 Kan. 369, denying re¬ 
hearing 257 P. 964. 1'24 Kan. 33. 
Or.—Milton v. Hare, 280 P. 511, 130 
Or. 590. 

Va.—White v. Bott, 158 S.E. 8‘80, 158 
Va. 442, modified on other grounds 
163 S.E. 397, 158 Va. 442. 

ITotioe and flUag of Us peadens 
Plaintiff cannot be held not to 
have rescinded contract after send¬ 
ing rescission notice, introduced at 
trial without objection, to defend¬ 
ant’s place of abode, and filing Us 
pendens shortly thereafter.—Schlake 
V. McConnell, 257 P. 175, 83 Cal.App. 
725. 

WalTsr of Irrsgalarity of aotlce 

Defendants* refusing to conside; 
rescission of contract for exchange 
of realty and personalty after plain¬ 
tiffs’ discovery of fraud, waived any 
insufficiency of notice of rescission 
or irregularity of tender of proceeds 
from sale of defendants’ personalty. 
—Wells V. Higgins, 58 P.2d 1097, 
144 Kan. 155, modified on other 
grounds 62 P.<2d 444, 144 Kan. 606. 

71. Iowa.—Rose v. Eggers, 127 N. 

W. 196, 148 Iowa 306. 

78. Ohio.—Maynard v. Cable, Wright 
18. 

Conditions precedent to action for 
ejectment see Ejectment i 27. 
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the party who has legal title to lands, possession of 
which was given pursuant to an oral exchange of 
lands, may maintain ejectment without making an 
offer to rescind.'^^* 

Demand for performance. It has been held that 
a party has no right to rescind the contract and 
to recover the value of the property transferred by 
him without properly demanding of the other party 
that he complete performance of his obligations un¬ 
der the contract which he has almost entirely per- 
formed.7* 

e. Restoration of Status Quo 

At a general rule a contract for the exchange of 


88 C.J.S. 

property may not bo retcindod unloM the partleo i|re 
reitored to the etatue quo# 

A rescission of a contract for the exchange of 
property on account of the wrong or default of the 
other party demands, as a general rule, the restora¬ 
tion of the status quo of the parties.^® Until a par¬ 
ty has returned the property which he himself has 
received, or has made a valid tender of the return 
thereof, he cannot ordinarily rescind an exchange 
for fraud,mutual mistakc,^^ breach of warran¬ 
ty,78 nonperformance,78 failure of title,80 or, it 
seems, duress.81 A party is not entitled to rescis¬ 
sion if he has rendered impossible the restitution of 
the property or interest therein by permitting its 
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73. Ala.—^Alexander v. Wheeler, 69 
Ala. 332. 

74, Iowa.—McConnell v. Newell, 111 
N.W. 17. 133 Iowa 736. 

23 C.J. p 215 note 6'3. 

78. Ala.—Hafer v. Cole, 67 So. 767, 
17'6 Ala. 242. 

Cal.—Wainwright v. Weske, 23 P. 
12, 82 Cal. 193. 

Ill.—Noll V. Peterson, 1'70 N.B. 766. 
338 Ill. 562—Brady v. Cole, 46 N. 
E. 438, 164 Ill. 11*6. 

Ind.—^Rohrof v. Schulte, 65 N.E. 427, 
154 Ind. 183. 

Iowa.—In re Genslcke’s Estate, 237 
N.W. 333—Campbell v. Moore- 
house, 120 N.W. 79, 141 Iowa 668. 
Kan.—Neal v. Reynolds, 16 P. 786, 
38 Kan. 432. 

Ky.—Beattie v. Priddle, 17 S.W.2d 
•246, 248, 239 Ky. 361, citiner Cor¬ 
pus Jurig. 

Mich.—Szarkowskl v. Pflster, 247 N. 
W. 168, 262 Mich. 226—Hillier v. 
Carpenter, 17-3 N.W. 38*6, 206 Mich. 
594. 

N^Y.—BYancls v. New York & B. E. 

R. Co., 16 N.E. 192, 108 N.Y. 93. 
Or.—Elgin v. Snyder, 118 P. 280, 60 
Or. 297—Scott v. Walton, 52 P. 
180, 32 Or. 460. 

Tenn.—Spivey v. Roadman, 6 Tenn. 
App. 442. 

Tex.—Chambers v. Grisham, Civ. 

App., 167 S.W. 1177. 

Wash.—Blum v. Smith, 119 P. 183, 
SIS Wash. 192—Stelter v. Fowler, 
113 P. 1096, 62 Wash. 345, motion 
denied 114 P. 879. 62 Wash. 845. 
23 C.J. p 215 note 70. 

Restoration of status quo: 

On rescission by mutual consent 
of contract for exchange see su¬ 
pra i 9. 

Sales of personalty see the C.J.G. 
title Sales 8 107, also 56 C.J. p 
277 note 78 et seq. 

Sales of realty see the C.J.S. ti¬ 
tle Vendor and Purchaser 88 
137, 170, also 66 C.J. p 761 note 
69 et seq, p 819 note 29 et seq. 
»s istadt« g party* as wi^ aa op- 
poslts party, is entitled to be re¬ 
stored to the status quo.—^Rudnick, 


^ V. Rudnick, 183 N.E. 348, 281 Mass. 
206—23 C.J. p 213 note 41. 

Bestoratlon to status as lessee 

Exchange of plaintiff’s home for 
defendant's lease of an apartment 
house, accomplished by defendant 
having his lease canceled and anoth¬ 
er lease executed to plaintiff, can 
be rescinded on tender of an assign¬ 
ment of the lease without consent 
of the lessor, the lease containing 
no provision against assignment.— 
Spencer v. Deems, 185 P. 671, 43 
CaLApp. 601. 

Balaaoliig rsosipts sad dlsburss- 
msats 

(1) Where defendants took pos¬ 
session of plaintiff's land under pa¬ 
rol contract of exchange and re¬ 
ceived sufficient rents and profits to 
discharge debt secured by plaintiff’s 
deed of such land to defendant, giv¬ 
en prior to such contract, plaintiff 
could sue for rescission of contract, 
and accounting and recovery of land, 
and since an accounting between 
parties was necessary to fix amount 
of debt, if any, no formal tender of 
amount due defendant was neces¬ 
sary.—Fletcher v. Fletcher, 124 S. 
E. 722, 158 Ga. 8<99. 

<2) Where defendant in suit to 
rescind exchange of property re¬ 
ceived some eight hundred dollars 
more from sale of oil leases on land 
than amouiAs paid to discharge 
mortgage and back taxes, other par¬ 
ty to exchange who received land 
to which title was bad was entitled 
to rescind, notwithstanding defend¬ 
ant's discharge of mortgage and 
back taxes.—Sherman v. Sipper, Tex. 
Civ.App., 129 S.W.2d 458, reversed 
on other grounds. Sup., 162 S.W.2d 
319. 

74. Ala.—Harris v. Nichols, 124 So. 
798, 223 Ala. 5'8—^Ingram & Co. v. 
Eason, 88 So. 339, 18 Ala.App. 13. 
Cal.—Thompson v. Moore, 66 P.2d 
800, 8 Cal.2d 397, 109 A.L.R. 1027 
—Dvorak v. Latimer, 297 P. 678, 
91 CaLApp. 694. 

111.—^Earrls v. Cavender, 154 N.E. 

46 


111, 323 Ill. 227—Hustad v. Cer- 
ney, 151 N.E. 871, 321 Ill. 864. 

Kan.—'Springer v. Keller, 259 P. 
1068, 124 Kan. 36'9, denying re¬ 
hearing 257 P. 964, 124 Kan. 33. 
Ky.—Addison v. Wilson, 37 S.W.'2d 
7, 238 Ky. 143. 

Mich.—Papeiak v. Morawski. 219 N. 
W. 601, 243 Mich. 157—Vernon v. 
Antona, 192 N.W. 681, 222 Mich. 
8‘3. 

N.Y.—Goldman v. Sontag, 16 N.Y. 
S.2d 407, 257 App.Div. 688, motion 
denied 20 N.Y.S.2d 416. 259 App. 
Div. 949, and 20 N.Y.S.2d 1005, 
259 App.Div. 959, and appeal dis¬ 
missed 28 N.E.2d 18, 283 N.Y. 589. 
reargument denied 28 N.E.2d 44, 
283 N.Y. 648—Goins v. Atwood, 
191 N.Y.S. 781, 204 App.Div. 439. 
S.C.—Manship v. Newsome, 198 S E. 

428, 188 S.C. 6. 

23 C.J. p 216 note 71. 

Xers denuuid for resolssloa with¬ 
out an offer to make restoration of 
the personal property received in 
exchange for other personally is not 
sufficient although the defrauded 
party has with him at the time the 
property received.—Samples v. Guy- 
er, 24 So. 942, 120 Ala. 611. 

Tender of deed 

Mere written offer to rescind ex¬ 
change of realty without executing 
necessary deed of reconveyance is in¬ 
effective; there must be a tender of 
a deed.—Milton v. Hare, 280 P. 611, 
130 Or. 690. 

77. Ala.—Craft v. King, 167 So. 832, 
232 Ala. 155. 

78- Ala.—McCoy v. Prince, 6'6 So. 

950, VI Ala.App. 388. 

23 C.J. p 216 note 72. 

79. Cal.—Bandy v. Westover, 952 
P. 693, 200 Cal. 222. 

23 C.J. p 2*16 note 73. 

80. Wis.—Pfeifer v. Layton Park 
Oil & Soap Co., 149 N.W. 396, 159 
Wis. 1. 

23 C.J. p 216 note 74. 

81. Ind.—Reynolds v. Copeland, 71 
Ind. 4f2. 
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forfeiture or the foreclosure of an encumbrance 
thereon,or by placing additional encumbrances on 
it.*3 

Reservation of the right to rescind, within a cer¬ 
tain time on certain conditions, does not entitle the 
party in whose favor the reservation is made to re¬ 
claim the property given by him without returning 
the property received by him or tendering a return 
thereof.84 Ordinarily, the fact that the defrauded 
party returned all but a small part of the consider¬ 
ation received does not aid him,85 even though the 
retention was the result of a mistake.®® 

Property to be restored. The party seeking to 
rescind need not return property received by him 
which was not involved in the exchange.®^ Where 
the defrauded party receives money in addition to 
goods, and the other party has sold the goods re¬ 
ceived by him on the exchange, it has been held 
that the defrauded party need not offer to return 
the money as well as the goods.®® Where the de¬ 
frauded party elects to treat a fraudulent exchange 
as void, and the title of the chattel received by him 
has wholly failed, he may rescind the exchange 
without transferring to the other party a good title 
to such chattel which he has subsequently obtained 
from a third person.®® 

Bailees of property, A person who has received 
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certain property of which the transferor was a 
mere bailee, in exchange for other property, cannot 
rescind the contract of exchange without returning 
to the bailor the property received on the exchange 
where the bailor has succeeded to the bailee's pos¬ 
sessory right to the property so received.®® The 
mere fact that the rescinding party has retained the 
property after the refusal of the other party to re¬ 
ceive it and uses it occasionally does not affect the 
rescission where his possession is that of a bailee.®^ 
Even where in such case the rescinding party uses 
the retained property regularly, his rights with re¬ 
spect to rescission are not lost where such use does 
not amount to an assertion of title in himself nor 
a denial of the other party's ownership.®^ Howev¬ 
er, in such case the rescinding party should hold 
the property retained merely as the bailee of the 
owner.®® 

When restoration unnecessary. Both in the case 
of fraud®^ and breach of warranty,®® the return of 
the property received is not required where the 
injured party has been rendered unable to make 
restoration by the conduct or fault of the other par¬ 
ty. Where without fault on the part of the injured 
party the property received has been so changed 
or lost that it cannot be restored in specie, the con¬ 
tract may nevertheless be rescinded on equitable 
terms.®® 


82 . Mich.—AuRustyn v. Zawaoki, 

229 N.W. 45’3. 250 Mich. 218— 

Lemmon v. Kenas, 225 N.W. 558, 
247 Mich. 378. 

Wls.—Mueller v. Michels, 199 N.W. 
380, 184 Wls. 324, modifying 197 
N.W. 201, 184 Wis. 324. 

83 . Tex.—Ed <8. Hughes Co. v. 
Scott, Civ-App., 46 S.W.2d 1111. 

Plaoing prop«rt7 in wlfa’s naina 
Remedy by rescission is not lost 
by party to exchange because of ti¬ 
tle being taken in name of wife, 
she Joining him in suit.—Jasper v. 
Price, 15‘8 N.E. 504, 261 Mass. 103. 
Tonniiuitioa of litigation involving 
property 

Rescission of contract for ex¬ 
change of property was not defeat¬ 
ed because property became involved 
in litigation, which plaintiff success¬ 
fully cleared up in reasonable time, 
so that he was able to reconvey free 
of all encumbrances.—Pyle v. God¬ 
dard, 272 P. 144, 127 Kan. 20. 

84 . N.Y.—Stoddard v. Graham, 23 
How.Pr. 618. 

86« Ga.—Widincamp v. Patterson. 

127 S.E. 168, 3'3 Ga.App. 483. 

Ind.—Jarrett v. Cauldwell, 94 N.E. 

790, 47 Ind.App. 47'8. 

BetMLtion of monoy m damagsv 
In rescinding an exchange of 
property for fraud, where plaintiff 


tendered reconveyance, but retained, 
as damages, one thousand dollars 
paid him by defendant, subject to 
being charged therewith if not en¬ 
titled thereto, this sufficiently re¬ 
stored the status quo as respects 
plaintiff.—Stanford v. Smith, 260 S. 
W. 435, 163 Ark. 58'3. 

88. Ind.—Jarrett v. Cauldwell, 94 
N.E. 790, 47 Ind.App. 478. 

87 . Cal.—Dvorak v. Latimer, 267 P. 
578, 91 Cal.App, 664. 

N.D—Mulroy v. Jacobson, 139 N.W. 
697, 24 N.D. 354. 

88. Ga.—Straus v. Herman, 46 Ga. 

222 . 

89 . N.H—Moody v. Drown, 58 N.H. 
45. 

23 C,J. p 217 note 91. 

90 . Or. — Freeman v. Trummer, 91 P. 
10'77, 60 Or. 287. 

91 . Ala.—Hays v. Woodham, 40 So. 
611, 145 Ala. 597. 

98 . Ala.—Smith v. Thomas, 78 So. 

8*20, 201 Ala. 442. 

23 C.J. p 217 note 95. 

93 . Ala.—Smith v. Thomas, supra— 
McCoy V. Prince, 66 So. 950, I'l 
Ala.Apip. 38‘8. 

94 . Kan.—^Wells v. Higgins, 68 P. 
2d 1097, 144 Kan. 155, modifled 
on other grounds 63 P.2d 444, 144 
Kan. 606. 


Mo —Parish v. Casner, 28*2 S.W. 39'2. 
N.Y.—Nuccio V. 103 East 114th St. 
Realty Corporation, 241 N.Y.S. 
333. 136 Misc. 485. affirmed 249 N. 
Y.S. 909, 2’32 App.Div. 80fi. 

S.C.—Manship v. Newsome, 198 S. 
E. 428. 188 S.C. 6. 

Tenn.—Saint v. Taylor, 12 Heisk. 
488. 

23 C.J. p 2'16 note 80. 

9A. Ala.—McCoy v. Prince, 66 So. 

950, 11 Ala.App. 388. 

96. Iowa.—Stroff v. Swafford, 44 N. 

W. 293, 79 Iowa 135. 

Mich.—Szarkowski v. Pflster, 247 N. 

W. 163, 262 Mich. 226. 

Tex.—Vaughn v. Bryant, Civ.App., 
1 S.W.2d 667, reversed on other 
grounds, Bryant v. Vaughn, Sup., 
3*3 S.W.2d 72'9—Long v. Calloway, 
Civ.App., 2-20 S.W. 414. 

Doing equity where property not re¬ 
turned see infra this subdivision 
of this section. 

Property snonmbered 

(1) Where defendants were guilty 
of fraud in effecting an exchange of 
land, plaintiff may obtain rescission 
of the contract, even though she 
had, before discovery of the fraud, 
entered into a cropping contract. 
Judgment that defendant shall re¬ 
ceive the share of the crops which 
plaintiff would otherwise have re¬ 
ceived being a sufficient provision 
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No return of the property is necessary where 
nothing would be saved to the wrongdoer by iu 
return.®^ Where the consideration received is abso¬ 
lutely worthless, no tender or return is necessary in 
the case of either fraud,®® or breach of warranty.®® 

The injured party is not required to deliver per¬ 
sonalty which is already in the constructive posses¬ 
sion of the other party,^ and he need not offer to 
make restitution where the agreement is purely ex¬ 
ecutory on the part of his adversary.® No tender 
before bringing suit is necessary, it has been held, 
where the injured party seeks rescission and can¬ 
cellation by decree of court, at least where the suit 
for rescission and cancellation is in equity.® 

Where the defrauded party is unable to locate 
the other party because he has left the neighbor¬ 
hood, a failure to return the property is excused.^ 

Waiver. A party may waive the requirement that 
the goods must be returned to the place of delivery 
as a condition precedent to rescission on the part 
of the defrauded party and may accept the goods 


at another place.® A positive refusal to rescind an 
exchange excuses the necessity for a formal tender 
of the property received.® A ground for the re¬ 
fusal by the wrongdoer to accept the return of the 
property transferred in exchange may be waived 
by placing such refusal on a different ground.^ 

The rescinding party may waive the requirement 
that his adversary must restore him to the status 
quo.® 

Doing equity where property not returned. 
Restoration of the status quo is necessary only to 
the extent that the equities of the case require.® 
Although a return of the property or a tender there¬ 
of may be excused, the rescinding party is not re¬ 
lieved of the obligation of doing equity and, in¬ 
deed, it has been held proper for such party to of¬ 
fer, at the time of rescission or in the petition for 
rescission and cancellation, as the case may be, to 
do whatever equity or a court of equity may re¬ 
quire toward restoring the opposite party to the 
status quo.i^* 


for restoration.—Heijel v. Hannas. 
184 P. 898, 43 Cal.App. 218. 

(2) Cancellation of contract of 
exchange, except as to certain prop¬ 
erty, was not precluded by mort¬ 
gage placed on defendant's property 
by rescinding party, in view of cred¬ 
it given defendant on property not 
to be reconveyed equal to the 
amount of the mortgage.—Barnett 
v. Cobb, 250 P. 67, 140 Wash. 538. 
Bala to mlalmiso damages 

The right to rescission is not 
barred where after discovering the 
facts on which the rescission is 
based and for the purpose of mini¬ 
mizing damages the injured party 
sells part of the property. 

Kan.—^Wells v. Higgins, 58 P,2d 
10*97, 144 Kan. 155, modified on 
other grounds 62 P.2d 444, 144 

Kan. 606. 

Or.—Larsen v. Lootens, 203 P. 621, 
102 Or. 579. 

97. Neb.—Faulkner v. Klamp, 20 N. 
W. 220, 16 Neb. 174. 

23 C.J. p 216 note 8'2. 

98. Mich.—Sheldon Axle Co. v. Sco¬ 
field. 48 N.W. 511, 85 Mich. 177. 

28 C.J. P 216 note 84. 

Bestorattoa of “evezjrtblag of value” 
Under a statute requiring the res¬ 
toration of “everything of value,” 
worthless things need not be re¬ 
turned. 

Cal.—Schlake v. McConnell, 267 P. 

175, 82 CaLApp. 726. 

Okl.—^McAtee v. Garred, 91 P.2d 
1095, 186 Okl. 314. 

99 . Ala.—McCoy v. Prince, 66 So. 
960, 11 Ala.App. 388. 

Mo.— 'Smith V. Means, 166 S.W. 484, 
X70 Mo.App. 168. 


1. Or.—Garland v. Shrler, 64 P.2d 
5.30. 155 Or. 387. 

9. Mich.~-Heth v. Oxendale, 213 N. 
W. 133, 238 Mich. 236. 

3. Mich.—Augustyn v. Zawackl, 

229 N.W. 453, 250 Mich. 218— 

Chaffee v. Raymond, 217 N.W. 2'2, 
241 Mich. 392. 

Equitable jurisdiction of suits to 
cancel instruments see Cancella¬ 
tion of Instruments 5 50. 
Restoration in decree of rescission 
see infra this subdivision of this 
section. 

4. Neb.—Faulkner v. Klamp, 20 N. 
W. 220, 16 Neb. 174. 

6. Ala.—Young v. Amtze, 6 So. 253, 
86 Ala. 116. 

Cal.—Spencer v. Deems, 18'6 P. 6'71, 
43 Cal.App. 601. 

6. Cal.—Schlake v. McConnell, 257 
P. 176, 8’3 Cal.App. 725. 

Kan.—Wells v. Higgins, 68 P.2d 
1097, 144 Kan. 155, modified on 
other grounds 62 P.2d 444, 144 

Kan. 60G. 

Mich.—Salata v. Dylewski, 207 N. 
W R95, 284 Mich. 831—Burns v. 
Misura, 199 N.W. 606, 228 Mich, 
lo-. 

23 C.J. p 216 note 87. 

7> Iowa.—Rose v. Eggers, 127 N.W. 
196, 148 Iowa 306. 

8 . Ark.—Stanford v. Smith, 2'60 S. 
W. 435, 163 Ark. 588. 

9 . Cal.—Spencer v. Deems, 186 P. 
671, 43 Cal.App. 601. 

Or.—Larsen v. Lootens, 208 P. 621, 
102 Or. 679. 

Tex.—^Vaughn v. Bryant, Civ.App., 1 
I S.W.2d 667, reversed on other 
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grounds Bryant v. Vaughn, Sup.. 
83 S.W.2d 729. 

Wash.—Barnett v. Cobb, 250 P. 67, 
140 Wash. 538. 

“Restoration does not require that 
the opposite party shall be placed 
in the exact situation in which he 
was before the exchange, but only 
that he be placed substantially in 
his original position, and that the 
party rescinding shall derive no un¬ 
conscionable advantage from the res¬ 
cission.”—Fletcher v. Fletcher, 124 

S.E. 722, 72'3. 15'8 Ga. 89*9. 
la Ill.—Noll V. Peterson, 170 N.E. 
756, 338 111. 552. 

Mich.—Szarowski v. Pfister, 247 N. 

W. 163, 262 Mich. 226. 

Tex.—Vaughn v. Bryant, Civ.App., 
1 S.W.2d 667, reversed on other 
grounds Bryant v. Vaughn, Sup., 
33 S.W.2d 729. 

II. Ga.—Fletcher v. Fletcher, 124 S. 
E. 722, 158 Ga. 8*99. 

III. —Noll v. Peterson, 170 N.E. 766, 
338 Ill. 552. 

Mich.—Chaffee v. Raymond, 217 N. 
W. 22, 241 Mich. 392—Burns v. 
Misura, 199 N.W. 606, 228 Mich. 
152. 

Or.—Larsen v. Lootens, 203 P. 621, 
102 Or. 579. 

Tex.—Vaughn v. Bryant, 1 S.W.2d 
667, reversed on other grounds 
Bryant v. Vaughn, Sup., 33 S.W.2d 
729. 

Insaalty of person to whom prop- 
erfey oonvsysd 

That one seeking to rescind con¬ 
tract for exchange of lands for 
fraud was unable to tender land re¬ 
ceived because of insanity of hus¬ 
band, to whom title was conveyed, 
did not excuse offer to make what 
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Effect of refusal to accept property, A tender 
of the consideration received made within a reason¬ 
able time after the discovery of the ground for re¬ 
scission is, although refused, as effectual to re¬ 
scind the contract as if the party to whom the of¬ 
fer is made had accepted it,^^ and the loss or de¬ 
struction of the property thereafter without fault 
on the part of the rescinding party does not defeat 

his right of rescission.^3 

Decree of rescission, A decree rescinding a con¬ 
tract for the exchange of property should effect a 
restoration of the status quo to the extent that the 
equities of the case require.^^ Where one party is 
entitled to rescission and does rescind, the opposite 
party, if unable to restore the property he received, 


will be required to make compensation in money.^® 
In addition to the return of the properties, the de¬ 
cree in a suit for rescission should make an eq¬ 
uitable adjustment of other values received and sur¬ 
rendered by the respective parties before the termi¬ 
nation of the contract.^* 

f. Waiver or Loss of Bight to Rescind 

A party waives his right to rescind a contract for 
exchange where after discovering the facts furnishing a 
ground for rescission he uses and deals with the proper¬ 
ty as his own or does any other act inconsistent with his 
right to rescind. 

Where after the discovery of a fraud,^^ breach 
of warranty,or inability of the other party to 
perform in full,^® entitling a party to an exchange 


restitution court in equity would de¬ 
cree.—Farris v. Cavender, 154 N.B. 
111. 32*3 Ill. 227. 

IS. S.C.—Manship v. Newsome, 198 
S.E. 428. 188 S.C. 6. 

23 C.J. p 217 note 9’2. 

Beoond tender during trial 

Tender of bill of sale for re¬ 
conveyance of automobile during 
trial of suit to rescind contract and 
recover value of property exchanged 
therefor was in time, where defend¬ 
ant had previously refused to take 
the automobile.—Evans v. Hartman, 
Tex.Clv.App.. 286 S.W. 32«. 

13. Kan.—Pyle v. Goddard. 272 P. 
144. 127 Kan. 20. 

S.C.—Manship v. Newsome, 19*8 S.E. 
428, 188 S.C. 6. 

Wash.—Hillman v. Gordon, 219 P, 
46. 12<6 Wash. 614. 

Xortgags forsclosnrs 

The foreclosure of a mortgage on 
the property after notice of rescis¬ 
sion and tender of the property does 
not bar rescission. 

Tex.—Garrett v. Butler, Civ.App., 
260 S.W. 1069. 

Wyo.—Gould V. James, 299 P. 276. 
43 Wyo. 161 

14 . Cal.—Hegel v. Hannas, 184 P. 
898, 43 Cal.App. 218. 

Ill.—Noll V. Peterson, 170 N.E. 766, 
*338 Ill. 552. 

Mich.—Chaffee v Raymond, 217 N. 

W. 22, 241 Mich. 392. 

Or.—Larsen v. Lootens, 203 P. 621, 
102 Or. 679. 

Wash.—Barnett v. Cobb, 260 P. 67, 
140 Wash. 538. 

Wyo.—Baylies v. Vanden Boom, 278 
P. 551, 40 Wyo. 411, 70 A.L.R. 924. 

15 . Mass.—Rudnick v. Rudnick, 183 
N.E. 348, 281 Mass. 205. 

Doing equity where property not 
returned see supra this subdivi¬ 
sion of this section. 

ICsasi&rs of rostitntioa 

(1) On rescission, for defendant's 
false representations, of an exchange 
of property, defendant having sold 
the property which he received from 

33 C.J.S.-4 


plaintiff, plaintiff is entitled to re¬ 
cover its fair cash value, not its 
speculative value.—Nordstrom v. 
Hover. 189 P. 999. Ill Wash. 176. 

(2) The measure of restitution Is 
the value of farm conveyed by plain¬ 
tiff when trade was made, and not 
what defendant thereafter received 
on its sale.—Bauer v. O'Brien Land 
Co., 174 N.W. 736, 144 Minn. 130. 

16. Wash.—Barnett v. Cobb. 250 P. 

57, 140 Wash. 538. 

Xmprovsnients 

Party rescinding exchange of 
lands agreement, not being in de¬ 
fault. would be entitled to allowance 
for value of permanent, substantial 
improvements erected by him on 
land of his adversary.—Fletcher v. 
Fletcher. 124 S.E. 722, 168 Ga. 899. 
Faymsats rsosivod and rental value 

(1) Defrauded transferee of land 
contract should account for pay¬ 
ments received thereon and have 
credit for rent on property exchang¬ 
ed.—Gadzinski V. Rola, 224 N.W. 334, 
246 Mich. 10. 

(2) Vendor on rescission of con¬ 
tract for exchange of properties was 
entitled to recover Interest on mort¬ 
gage and taxes accruing during pur¬ 
chaser’s possession.—Baylies v, Van¬ 
den Boom, 278 P. 661, 40 Wyo. 411, 
70 A.L.R. 924. 

(3) On rescission of exchange of 
lands, plaintiff was entitled to recov¬ 
er value of land which he conveyed 
to defendant in part payment and 
which defendant had sold, without 
interest, but was chargeable with 
rental value of premises occupied 
by him.—McMillan v. Benfleld, 126 S. 
B. 246, 159 Ga. 457. 

SsrvlosB 

Purchaser of hotel property on 
rescission of exchange agreement 
was entitled to recover value of 
services in managing hotel.—Baylies 
V. Vanden Boom, 278 P. 551, 40 Wyo. 
411, 70 A.L.R. 924. 

17. Kan.—Springer v. Keller, 269 P. 
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1068, 124 Kan. 369, denying rehear¬ 
ing 257 P. 964, 124 Kan. 33. 

Mich.-Vernon v. Antona, 192 N.W. 
681, 222 Mich. 83. 

Minn.—Bauer v. O'Brien Land Co., 
174 N.W. 736, 144 Minn. 130. 

Mont.—Beebe v. James, 8 P.2d 803. 
807, 91 Mont. 403, citing Corpus 
Juris. 

N.Y.—Goldman v. Sontag, 16 N.Y.S. 
2d 407, 257 App.Div. 688, motion 
denied 20 N.Y.S.2d 415, 259 App 
Dlv. 949, and 20 N.Y.S.2d 1005, 259 
App.Div. 959, and appeal dismissed 
28 N.E.2d 18, 283 N.Y. 689, rt- 
argument denied 28 N.E.2d 44, 28S 
N.Y. 648. 

Or.—Milton v. Hare, 280 P. 611, 130 
Or. 590. 

Tex.—Stevens v. Farmers First Nat 
Bank of Stephenville, Civ.App., 114 
S.W.2d 651. 

Va.—White v. Bott, 168 S.E. 880, 
158 Va. 442, modified on other 
grounds 163 S.E 397, 168 Va. 442. 
23 C.J. p 217 note 7. 

Time for rescission see supra sub¬ 
division c of this section. 

Aoosptaaes of bsueflts 

Retention of real property more 
than year after discovering facts 
and selling merchandise received and 
entering into agreement modifying 
original contract amounted to “ac¬ 
ceptance of benefits'* under contract, 
precluding rescission.—Zuniga v. 
Leone. 297 P. 1010, 77 Utah 494. 

Oouvsyauos of property 

Plaintiff conveying to third party 
property received under contract for 
exchange, after discovery of defend¬ 
ants' fraudulent representations, was 
I barred from securing equitable re- 
I lief.—^Bbel v. Roller, Mo.App., 21 S. 
W.2d 214. 

18. Ala.—McCoy v. Prince, 66 So. 
950, 11 Ala.App. 388. 

Ky.—Yeiser v. Russell, 83 S.W. 674, 
26 Ky.L, 1161. 

19. Minn.—^Abernethy v. Halk, 166 
N.W. 218, 139 Minn. 862. 
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to rescind, such party uses and deals with the prop¬ 
erty received by him as his own or does any other 
act inconsistent with his right to rescind, he there¬ 
by waives such right. Rescission for delay in per¬ 
formance cannot be had when the delay beyond 
the agreed date is assented to, or requested by, t’^e 
complaining party.^o After an attempted rescis¬ 
sion a party may lose his right to rescind by his 
subsequent conduct inconsistent with his claim of 
such right.2i 

When right not lost. Unless the delay or acts of 
the defrauded or injured party amount to an ac¬ 
tual waiver, or involve some act which will pre¬ 
vent the other party from being put in as good 
condition as he was before, the right to rescind 
will not be lost,^^ and this is true even though the 
party seeking to rescind may actually rctain^s or 
use®^ the property. The right of rescission is not 
waived or lost by possession of, and dominion over, 
the property where the rescinding party was at the 
time not familiar with the facts entitling him to 
rescind,25 and his acts of ownership were induced 
by the continuing fraud of the other party.25 

While an election to sue for damages for the 
fraud binds the defrauded party and he cannot 
thereafter rescind the contract,27 where he merely 
offers to rescind he still has his election to sue in 
equity for rescission or at law for damages.25 

The right to rescind because of the fraudulent 
concealment of the existence of a mortgage on 
personal property cannot be defeated by the pro¬ 
curement by the guilty party of a release of the 
mortgage.25 An act performed by the defrauded 
party which is merely for the purpose of prevent¬ 
ing further loss without any purpose to give up 


whatever right he may have either at law or in 
equity to rescind does not affect such right.*® 
Where one of the parties returned a horse received 
by him, on the ground that it was not as repre¬ 
sented, and received another horse in its stead 
which he also returned for the same reason, it 
cannot be said as a matter of law that the party 
affirmed the first exchange by receiving the sec¬ 
ond horse.* 1 

A party does not lose his right to rescind in so 
far as the contract affects third persons, who are 
not bona fide purchasers, by acts performed by 
him without knowledge of the facts affecting the 
rights of such third persons.** 

g. Partial Besciaaion 

Unless the provisions of s contract for exchange are 
divisible, a rescission must be In toto. 

A rescission of a contract for exchange must be 
in toto; a party cannot affirm an entire contract 
in part and repudiate it in part.** The right to 
rescind in part has been recognized where provi¬ 
sions of the contract were divisible.** 

h. Operation and Effect 

The rescission of a contract for exchange terminates 
the contract and in the ease of personalty, title may re¬ 
vest in the Injured party. 

After a rescission of a contract for the exchange 
of property, the rescinding party cannot insist on 
performance.** The original contract cannot be 
restored without the consent of the rescinding par¬ 
ty.** The mere fact that after a party to a con¬ 
tract has rescinded he expresses a willingness to 
go on with the transaction, which proposal is ig¬ 
nored by the other party, docs not operate to re¬ 
instate the contract.*7 


20. Or.—Malcolm v, Tate, 267 P. 
tJ27, 126 Or. 419. 

23 C.J. p 218 note 10. 

21. Ill.—Chrisman First Nat. Bank 
V. Watson, 116 N.B. 166, 277 Ill. 
186. 

22. Mich.—Martin v. Ash, 20 Mich. 
166. 

23 C.J. P 218 note 14. 

23. Ga.—Barnett v. Speir, 21 S.B. 
168. 98 Ga. 762. 

23 C.X p 218 note 16. 

24. Ala.—Tounff v. Arntze, 6 So. 
263, 86 Ala. 116. 

23 C.J. P 218 note 16. 

25. Kan.—-Pyle v. Goddard, 272 P. 
144, 127 Kan. 20. 

25. Wyo.—Baylies v. Vanden Boom, 
278 P. 661, 40 Wyo. 411, 70 A.L.R. 
924. 

27. U.S.—Stuart v. Hayden, Neb., 
1$ S.Ct. 274, 169 U.S. 1, 42 L..Ed. 


639, affirmed 72 P. 402, 18 C.C.A. 
618 

23 C.J. p 218 note 17. 

Remedies erenerally see infra 9 14- 
17. 

28. Minn.—Bauer v. O'Brien Land 
Co., 174 N.W. 736, 144 Minn. 130. 

29. Ark.—Merritt v. Robinson, 35 
Ark. 483. 

30. Minn.—Bauer v. O’Brien Land 
Co., 174 N.W. 736, 144 Minn. 130. 

23 C.J. p 218 note 20. 

31. Mass.—^Whiteside v. Brawley, 24 
N.E. 1088, 152 Mass. 133. 

32. Kan.—Wicks v. Smith, 21 Kan. 
412, 30 Am.R. 433. 

33. Kan.—Springer v. Keller, 269 P. 
1068, 124 Kan. 369, denying re¬ 
hearing 257 P. 964, 124 Kan. 33. 

N.Y.—Goins V. Atwood, 197 N.Y.S. 

781, 204 App.Diy. 439. 

23 C.J. p 217 note 97. 

SO 


Avoldaaos of part of liability while 
retalalBg satire oonsideratioa 

Rescission in part, while retaining 
all property conveyed in exchange, 
is not permissible. 

Iowa.—In re Gensicke's Estate, 237 
N.W. 333. 

Tex.—^Whittley v. Howerton. Civ. 
App., 18 S.W.2d 687, error dismiss¬ 
ed. 

34. Minn.—Bauer v. O'Brien Land 
Co., 174 N.W. 736, 144 Minn. ISO. 

23 C.J. P 217 note 98. 

36. III.—Chrisman First Nat. Bank 
V. Watson, 116 N.E. 166, 277 Ill. 
186. 

Effect of rescission by mutual con¬ 
sent see supra 8 9- 

36. 111.—Chrisman First Nat. Bank 
V. Watson, supra. 

37. N.D.—Mulroy v. Jacobson, 189 
N.W. 697, 24 N.D. 364. 
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Where, in the case of fraud and false representa¬ 
tion or a false warranty as to personal property, 
the injured party tenders the property received by 
him and demands a rescission of the contract then 
by operation of law, although the demand is re¬ 
fused, the ownership of the property transferred 
by the injured party becomes revested in him to¬ 
gether with the right of immediate possession of 
such property.38 The rescinding party may take 
possession of the property transferred by him at 
any time when he can do so without a breach of 
the peace or a trespass.®^ The equity of the re¬ 
scinding party in the property he transferred to 
the party in default is superior to the equity of a 
donee claiming under a gift from the party in de¬ 
fault.^® 

§11. Performance 

a. In general 

b. Time for performance 

c. Demand 

d. Tender 

e. Excuses for nonperformance and 

waiver of performance 

a. In General 

A contract for exchange mutt be performed In ac¬ 
cordance with its terms and a party who has not so 


parformedt or It not ready, able, and willing to do so, 
cannot ordinarily take advantage of the other party’s 
default. 

As a general rule a contract for the exchange 
of property must be performed in accordance with 
its terms.^l A party who has not performed or 
tendered performance,^2 or who is not ready, will¬ 
ing,^3 and able^4 to perform cannot ordinarily take 
advantage of an alleged default of the adverse 
party, although it see^ns that he can recover back 
such part of the consideration as he may have ad¬ 
vanced. ^ 5 

A provision in a contract for the exchange of 
real property that, in case one of the parties shall 
not be able to give a deed, he will pay to the other 
party a specified amount on a day named is intend¬ 
ed as security to indemnify such other party against 
loss in case a merchantable title cannot be con¬ 
veyed, and does not contemplate that the agree¬ 
ment shall be in the alternative for the conveyance 
or for the payment of the amount specified in case 
a good title cannot be conveyed.'*® 

Conditions and dependent and independent cov~ 
cnants or promises, A party cannot rely on an 
alleged default of the other party where the for¬ 
mer has failed to comply with certain provisions 
of the contract which constitute a condition prece- 


38. S.O.—Manship v. Newsome, 198 
S.E. 428, 188 S.C. 6. 

23 C.J. p 217 note 3. 

Creation of now contract 

Where plaintiff and defendant 
traded mule teams, defendant stat¬ 
ing: that his team was "sound as a 
dollar," and subsequenlly one of the 
mules traded to plaintiff appeared 
lame, and defendant agreed to take 
hack the team but before plaintiff 
could return the team the lame mule 
died, no new contract was made be¬ 
tween the parties requiring actual 
redelivery of the respective mule 
teams, as regards plaintiff’s right to 
maintain action in claim and de¬ 
livery based on rescission, plaintiff 
having promptly rescinded and ten¬ 
dered return of the mules, and title 
to his mules revested in him.—Man- 
ship V. Newsome, supra. 

38 . Mass.—Smith v. Hale, 33 N.B. 

493, 158 Mass. 178, 36 Am.S.R. 486. 
23 C.J. p 217 note 4. 

40 . Ga.—Fletcher v. Fletcher, 124 
S.E. 722, 158 Ga. 899. 

BIgtito of limoeont purohaocr 

Purchaser under subcontract pur¬ 
chasing equity in original contract 
from one fraudulently securing it 
will, on cancellation, be required to 
proceed under subcontract.—Reich v. 
Schmidt, 218 N.W. 671, 242 Mich. 
130. 


41 . Cal,—Williams v. Belling, 246 P. 
455, 76 Cal.App. 610. 

Mich.—Efrusy v. Mack, 188 N.W. 

374, 219 Mich. 85. 

23 C.J. p 218 note 23. 

42 . Cal—Williams v. Belling, 245 P. 
455, 76 Cal.App. 610. 

Mich.—Frankiewioz v. Konwinski, 
224 N.W. 368, 246 Mich. 473. 

23 C.J. p 218 note 24. 

43 . Neb.—Pryor v. Hunter, 48 N.W. 
736. 31 Neb. 678. 

23 C.J. p 218 note 26. 

44 . Ill.—Thackab<*rry v. Kibbe, 119 
N.E. 897, 284 111. 199. 

Ky—Stewart v. Black, 67 S.W.2d 
684, 252 Ky. 611. 

Tex.—Robertson v. Melton, Civ.App., 
86 S.W.2d 473, reversed on other 
grounds, 116 S.W.2d 624, 131 Tex. 
326. 118 A.L..R. 1606. 

23 C.J. p 219 note 26. 

Ability at time parformaaos is dna 
In an action for specific perform¬ 
ance, or in the alternative to enforce 
payment of the penalty, of a con¬ 
tract to exchange realty which was 
made in good faith, it was only nec¬ 
essary for plaintiffs to be able to 
convey a good title at the time for 
performance.—Thompson, Swan & 
Lee V. Schneider, 221 P. 334, 127 
Wash. 533. 

Oonv<syaaios free of s&onmbrattos 

Where realty exchange contract 
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provided that plaintiff would convey 
tract to defendant free of encum¬ 
brance, and would put in suitable 
sewer service for the tract, and 
plaintiff subsequently dedicated six- 
foot strip across the tract for sewer 
designed to serve other property as 
well as the tract, plaintiff put it out 
of his power to convey the tract free 
from "encumbrance" and could not 
have performed his contractual ob¬ 
ligations, and therefore was not en¬ 
titled to recover on contract for de¬ 
fendant’s failure to perform.—Miller 
V. Schwinn, Inc., 113 F.2d 748, 72 
App.D.C, 282. 

45. N.Y.—Bilger v. Morgan, 77 N.Y. 
312. 

46 . Iowa—Kettering v. Eastlack, 
107 N.W. 177, 130 Iowa 498, 8 Ann. 
Cas. 357. 

Wis.—Gross V. Salsich, 129 N.W. 396, 
144 Wis. 419. 

Construction and operation of provi¬ 
sions generally see supra S 6. 

Forfeitnrs of dopostt in lien of por. 
formance 

Clause of contract for exchange of 
property providing for forfeiture of 
deposit in event of breach constitut¬ 
ed provision to secure performance 
rather than to give absolution for 
nonperformance.—Vittor v. Szyman- 
ski. 184 A. 27. 321 Pa. 846. 
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dent to performance by the other party.^^ A con¬ 
tract to exchange real estate which the parties do 
not own, “provided title can be procured and 
made," is a contingent contract, and is not bind¬ 
ing if the parties are unable to comply with the 
conditions.^^ 

In the absence of anything to show a contrary 
intention, the contract must be performed on both 
sides concurrently in the case of an exchange of 
real property,^® of personal property,^® or of real 
property for personal property.si Neither party 
therefore can put the other party in default ex¬ 
cept by full performance on his own part or a 
proper tender thereof unless performance and 
tender have been excused.^® Where, however, a 
contract for the exchange of personal property con¬ 
tains independent covenants, it is not necessary to 
show performance of such a covenant in order to 
recover on the agreement of the adverse party.®® 
Where one of the parties to an exchange of person¬ 
al property performs without insisting on contem¬ 
poraneous performance by the other party, the right 
of contemporaneous performance is waived.®^ 

b. Time for Performaace 

Where no time for performance It fixed In a contract 
for exchange a reasonable time .Is allowed. Provisions 
as to time of performance may be waived. 

A party is entitled to a reasonable time for per¬ 


formance of a contract for exchange of property 
where no time is fixed in the contract,®® but he 
must act in good faith®® and perform or tender 
performance within a reasonable time.®7 W'hat 
constitutes a reasonable time for delivery of cer¬ 
tain personalty in exchange for other personalty 
does not depend on the ability to deliver of the 
party who agrees to make such delivery.®® The 
entire contract and the various duties imposed on 
the parties should be considered in determining the 
date from which the time limit fixed in the contract 
for exchanging deeds is to run.®® 

Where time is not of the essence, performance 
by one party substantially within the time fixed 
has been held sufficient to entitle him to damages 
for breach by the other party;®® but it has also 
been held that at law substantial compliance with 
a provision as to time does not entitle a party to 
recover damages against the other party for breach 
of contract,®! although it is sufficient to entitle him 
to specific performance.®® 

Waiver, Provisions of the contract as to the 
time of performance, including provisions which 
make time of the essence, may be waived.®® A 
party to a contract under which the consideration 
for real property transferred by him is to be paid 
by the delivery of personal property in installments 
may waive as to any installment the provision of 
the contract making time of the essence.®® Where 


47. Mich.—^Efrusy v. Mack, 188 N. 

W. 374, 219 Mich. 86. 

Mo.—Redman v. Adams, 66 S.W. 300, 
166 Mo. 60. 

Tex.—Robertson v. Melton, 116 S.W. 
2d 624, 131 Tex. 325. 118 A.Li.R. 
1606, reversing, Civ.App., 86 S.W. 
2d 473. 

4a Pa.—Lacy v. Hall. 37 Pa. 360. 
49. Okl.—^Bushey v. Dale, 76 P.2d 
193, 196, 181 Okl. 481, quoting 

^Oorpiis Juris. 

23 C.J. p 219 note 30. 
sa Pa.—Siebraecht v. Stewart, 68 
Pa.Super. 620. 

23 C.J. p 219 note 31. 

Bl. Ill.—^Robinson v. Tetter, 87 N.B. 

363. 238 111. 320. 

23 C.J. P 219 note 32. 

Sa Oa.—Bush V. Black, 82 S.E. 630, 
142 Ga. 167. 

La.—B randon v. Smith, 133 So. 489, 
16 La.App. 13C. 

Okl.—Bushey v. Dale, 76 P.2d 193, 
196, 181 Okl. 481, quoting Corpus 
Juris. 

23 C.J. p 219 note 83. 

Ba N.H.—^Putnam v. Mellen, 84 N. 
H. 71. 

B4. N.T.—Morgan v. Powers, 66 
Barb. 86. 


Waiver of performance see 8 11 e in¬ 
fra. 

55. Iowa.—McCormick v. Mclntlre, 
183 N.W. 689, 192 Iowa 746, modi- 
fled on other grounds 186 N.W. 
464, 192 Iowa 746. 

23 C.J. p 224 note 65. 

sa Iowa.—Fagan v. Hook, 105 N.W. 

166, 111 N.W. 981, 134 Iowa 381. 

23 C.J. p 224 note 66. 

B7. D.C.—^Hartman v. Ruby, 16 App. 
D.C. 46. 

22 C.J. p 224 note 56, p 225 note 57. 
XUabllitj to clear title seasouably 
Where plaintiff, party to contract 
for exchange of land, could not ob¬ 
tain final judgment clearing title, 
based on limitation, until two years 
after commencing action, contract 
was not performable within "rea¬ 
sonable time.”—Ssanto v. Pagel, Tex. 
Civ.App., 47 S.W.2d 632, error dis¬ 
missed. 

sa Ala.—Jones v. Anderson, 2 So. 
911, 82 Ala. 302. 

89. Neb.—Te Poel v. Shutt, 78 N.W. 
288, 57 Neb. 692. 

ea Tex.—Branom v, Scott, Civ.App., 
24 S.W.2d 499. 

61. Ky.—Stewart v. Black, 67 S.W. 
2d 684, 252 Ky. 511. 
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Time as essential in actions at law 
see Contracts § 604. 

6a Ky.—Stewart v. Black, supra. 
Time as essential in; 

Equity see Contracts 9 604. 

Suits for specific performance see 
the C.J.S. title Specific Perform¬ 
ance 8 106, also 68 C.J. p 1087 
note 2 et seq. 

Delay of one day 
Where time is not of the essence 
of the contract for the exchange of 
real property, the mere fact that a 
satisfactory title policy is not fur¬ 
nished on the day appointed for the 
settlement does not Justify a refus¬ 
al to accept such a policy and a good 
title on the following day.—^Lamb v. 
Adams, 18 Pa.Dist. 110. 

63. Iowa.—Richman v. Iowa Farm 
Land Co., 197 N.W. 309, 197 Iowa 
429. 

28 C.J. p 226 note 65. 

Bstoppsl 

Offerer, who took no steps to re¬ 
scind contract to exchange land for 
bank stock, was estopped to claim 
stock was not forwarded "at once,” 
under terms of acceptance.—^Harris 
V. Bills, 218 N.W. 929, 208 lowa 1084. 

64 N.D.—^Timmins v. Russell, 99 N. 
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a party stipulates that he will give written notice 
of his election to take advantage of a breach where 
time is of the essence of the agreement, an unrea¬ 
sonable delay in giving this notice is equivalent to 
an assurance that as to that default the provision 
with respect to time has been waived.®® 

Where one of the parties grants the other party 
time after default but fixes no certain time, the 
law will ailow a reasonable time.®® 

c. Demand 

Under certain cireumetancee a demand for per¬ 
formance of a contract for exchange la neceeeary in or¬ 
der to put the other party hi default. 

Where no time is fixed by the contract for de¬ 
livery of personal property in exchange for other 
property a demand is necessary in order to put in 
default the party who was to deliver such personal 
property;®*^ but there is authority for the view 
that usually demand is not necessary, although no 
time is fixed for performance, where a reasonable 
time has elapsed.®® Where plaintiff by complete 
performance has waived simultaneous performance 
on the part of defendant, it seems that a demand is 
necessary in order to maintain an action for the 
recovery of the personal property which was to 
have been delivered to plaintiff, or its value.®® A 
demand which would be unavailing need not be 
made where there is a failure to transfer per¬ 
sonal® or real'll property. 

Where under the terms of the contract one of 
the parties is entitled to deliver property other 
than money or to pay in cash, the other party must 


make a demand for performance in the alterna¬ 
tive.'^® A demand need not be made as a condition 
precedent to an action of assumpsit for goods sold 
and delivered where there is a mere reservation 
by defendant of a privilege to deliver goods in 
payment.*^® 

Sufficiency, Where one of the parties is to des¬ 
ignate the kind of property which is to be delivered 
to him in exchange for other property already de¬ 
livered, the demand must include a designation of 
the kind selected.'^^ Where by the terms of the 
exchange one of the parties is not to deliver the 
property to be transferred by him unless a written 
order from one of two partners who made the 
exchange with the first mentioned party is pre¬ 
sented, a demand by the other partner is insuffi¬ 
cient where no written order is produced.^® 

d- Tender 

(1) Real property 

(2) Personal property 

(1) Real Property 

A tender of performance of an obligation to trans¬ 
fer real property In exchange must be unconditional, 
and must be made In good faith, In due time, and in ac- 
oordance with the terms of the contract. Under some 
circumstances formal tender is not necessary. 

*In order to be effective, a tender of perform¬ 
ance of an obligation to transfer real property 
under a contract for exchange must be uncondi¬ 
tional,’^® must be made in good faith,’^'^ in due 
time,"^® and in accordance with the provisions of 
the contract,"^® and, likewise, such tender of per- 


W. 48, 13 N.D. 487—FarguBBon v. 
Talcott, 73 N.W. 207, 7 N.D. 183. 

66. N.D.—Farxusson v. Talcott, su¬ 
pra. 

23 C.J. p 225 note 67. 

66. Iowa.—Deg-vold v. Olson, 189 N. 
W. 737, 194 Iowa 1000. 

67. III.—Edwards v. Hartt, 66 Ill. 
71. 

23 C.J. p 219 note 37. 

Demand for performance of contract 
for delivery of articles other than 
money generally see Contracts S 
478. 

68 . Vt.—Nelson v. Gibson, 98 A. 
1006, 90 Vt. 423. 

69. N.Y.—Morgan v. Powers, 66 
Barb. 36. 

TO. Vt.—Stearns v. Haven, 16 Vt. 
87—^Harrington v. Wells, 12 Vt. 
606. 

71. Minn.—Greenwood v. Hoyt, 43 
N.W. 8, 41 Minn. 881. 

78. Cal.—Dozier v. National Borax 
Co., 170 P. 638, 35 Cal.App. 612. 


73. Vt.—Way v. Wakefield, 7 Vt. 
223. 

74. Vt.—Russell v. Ormsbee, 10 Vt. 
274. 

76. WIs.—McBain v. Austin, 16 Wis. 
87, 82 Am.D. 705. 

76. Cal.—Royal v. Dennison, 42 P. 
39, 109 Cal. 558. 

Neb.—To Poel v. Shutt, 78 N.W. 288, 
67 Neb. 692. 

77. Cal.—Royal v. Dennison, 42 P. 
39. 109 Cal. 658. 

78. Tender held seasonable 

Plaintiff’s tender of complete per¬ 
formance of contract to exchange 
properties, made thirty days from 
date of original offer of defendant, 
was made within reasonable time 
specified by contract within which 
to tender complete performance.— 
Chapman v. Milliken, 289 P. 4. 136 
Wash. 74. 

Time for performance see supra sub¬ 
division b of this section. 

79. Ky.—Dupre v. Hortsman, 38 S. 
W.2d 236, 238 Ky. 882. 
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Wash.—Scott V. Stanley, 270 P. 110, 

149 Wash. 29. 

23 C.J. p 226 note 72. 

Teiader held snttcient 

(1) Party to agreement to ex¬ 
change realty who complied with all 
conditions except to execute neces¬ 
sary deed, trust deeds, and releases, 
which were to be executed, delivered, 
and recorded through title company 
when other party paid agreed sum 
of money to company, made suffi¬ 
cient tender of performance wht^n 
other party refused to pay money 
and repudiated agreement.—Herman 
V. Savage. 61 P.2d 1195, 17 Cal.App. 
2d 238. 

(2) Under a contract wherein de¬ 
fendant agreed to exchange land 
subject to thirty thousand dollars 
mortgage, to be extended, defend¬ 
ant’s offer to have the mortgage ex¬ 
tended in the sum of twenty five 
thousand dollars, plaintiff to give de¬ 
fendant a second mortgage for five 
thousand dollars, was a substantial 
performance, defendant being unable 
to obtain a loan of thirty thousand 
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formance must be kept good,®® and must be 
made to the party entitled to receive it.®i Actual 
production of the agreed difference in value may 
be waived by a party to a contract for the exchange 
of real property.®® 

When unnecessary, A formal tender may be 
rendered unnecessary by a party's notice that he 
does not intend to comply with the contract,®® or 
that he will not accept tender if it should be made,®^ 
or by his having put it out of his power to perform 
by conveying his property.®® However, it has been 
held that the conveyance of a party's interest in 
real property involved to a third person does not 
excuse a tender where the conveyance is made 
for the purpose of getting the title under the con¬ 
trol of the grantor and such third person is ready 
and willing to convey in accordance with the terms 
of the contract of exchange.®® 

Effect of death of party. A party is not in de¬ 
fault, although there was no tender by him during 
the period fixed by the contract where the other 
party died during such period and an adminis¬ 
trator was not appointed until a subsequent time.®^ 

Examination after tender. The party to whom 
a tender of a deed of land is made is entitled to a 
reasonable opportunity to examine and determine 
what is tendered where the contract provides that 
he is to pay the land for a stock of goods.®® 

Intermediate injuries to property. A party whose 
property has been injured intermediate the mak¬ 
ing of the contract and the date on which posses¬ 
sion is to be given should offer compensation to 


the other party on offering possession, where un¬ 
der the contract the burden of such injuries is not 
to be borne by the other party.®® 

(2) Personal Property 

In order to put the opposite party In default, a party 
must tender performance of an obligation to transfer 
personal property In exchange In accordance with the 
terms of the contract, unless such tender would be use¬ 
less. 

In order to put a party in default, the other par¬ 
ty must tender performance of an obligation to 
transfer personal property in exchange in con¬ 
formity with the terms of the contract,®® unless 
such tender would be useless.®^ The party to whom 
the tender is made must by himself or his agent 
have knowledge of such tender.®® The tender 
must be made in good faith.®® 

The mere fact that one of the parties waits sev¬ 
eral days before tendering performance and de¬ 
manding performance by the other party after the 
latter has stated that he will not deliver does not 
affect the first mentioned party's right to recover.®^ 

e. Excuses for Nonperformance and Waiver of 
Performance 

Failure to perform a contract for exchange of prop¬ 
erty it excused where performance Is prevented by the 
acts of the opposite party, or where the other party ab¬ 
solutely repudiates the contract or Is unable to per¬ 
form. Strict performance may be waived. 

The inability of a party to a contract for the ex¬ 
change of real property to perform because of ac¬ 
cident, want of means, insolvency, or other such 
reason, does not excuse nonperformance.®® Where 


dollars.—Thackaberry v. Kibbe, 119 
N.E. 897, 284 Ill. 199. 

Tender held Inenttoleat 
Tender of deed subject to sixty 
thousand dollars mortcrages was not 
tender of performance in accordance 
with agreement requiring convey¬ 
ance subject to mortgages aggre¬ 
gating flfty-flve thousand dollars.— 
Hosmer v. Butler, 143 A. 526, 108 
Conn. 466. 

80. Ill.—Newlin v. Prevo, 90 Ill. 
App. 516. 

23 C.J. p 226 note 73. 

81. Mo.—Ranck v. Wickwire, 164 S. 
W. 460, 265 Mo. 42. 

23 C.J. P 226 note 74. 

88. Iowa.—Billick v. Davenport, 145 
N.W. 470, 164 Iowa 105. 

88. Kan.—^White v. Immenschuh, 
187 P. 667, 106 Kan. 883. 
Okh—Bushey v. Dale, 75 P.2d 193, 
196, 181 Okl. 481, quoting Oospns 
Juls. 

Wls.—Bltof V. Hoppe, 202 N.W. 699, 
186 Wis. 409. 

28 C.J. P 226 note 76. 


84. Okl.—Bushey v. Dale, 76 P.2d 
193, 195, 181 Okl. 481, quoting Cor¬ 
pus Juris. 

Wash.—Calhoun v, Pederson, 149 P. 
25, 85 Wash. 630. 

85. Mass.—Lowe y. Harwood, 29 N. 
E. 538, 139 Mass. 133. 

Mo.—Way v. Miller, 80 Mo.App. 382. 

86. Cal.—Royal y. Dennison, 42 P. 
39, 109 Cal. 558. 

87. Mass.—Pead y. Trull, 63 N.E. 
901, 173 Mass. 450. 

23 C.J. p 226 note 81. 

88. Ill.—Newlin y. Preyo, 90 llLApp. 
616. 

89. Ky.—Currett y. Simpson, 8 T. 
B.Mon. 517, 16 Am.D, 115. 

90 . Conn.—Trowbridge v. Jefferson 
Auto Co., 103 A. 843, 92 Conn. 669. 

23 C.J. p 226 note 84. 

91. Mass.—Newcomb y. Brackett, 16 
Mass. 161. 

23 C.J. p 226 note 86. 

98. Ohio.—^Jenkins v. Mapes, 41 N. 
E. 137, 53 Ohio St. 110. 
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93. III.—Gibson y. Brown, 73 N.E 
678, 214 Ill. 330. 

94. R.I.—Bicknall y. Waterman, li 
R.I. 43. 

96. Mich.—Frankiewicz y. Konwln- 
ski, 224 N.W. 368. 246 Mich. 473 
23 C.J. p 226 note 90. 

Dsollne la price of produce 

Material decline in price of farm 
products did not Justify delay in 
consummating exchange of proper 
ties under contract requiring remov 
al of certain liens, where this set of 
circumstances was not in parties' 
contemplation when contract was 
executed.—Rayburn y. Blechschmidt, 
23 P.2d 650, 143 Or. 640. 
DUappcaraace of escrow ag«Bt with 
papers 

Plaintiff was not entitled to spe¬ 
cific performance of contract for ex¬ 
change of properties, where plain¬ 
tiff's paper eyidence of title was lost 
through disappearance of depositary 
under escrow agreement.—Frank!e- 
wics y. Konwlnski, 224 N.W. 868, 246 
Mich. 473. 
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a party has accepted a conveyance with covenants 
against encumbrances, it has been held that he can¬ 
not refuse to convey to the other party merely be¬ 
cause of the existence of encumbrances, or because 
he has not been reimbursed for expenditures which 
he has been compelled to make on account of such 
encumbrances.®® A party cannot take advantage 
of any default of the other party occasioned by 
his own laches,®^ 

A failure to perform or to perform further in 
accordance with the contract is excused where 
performance is prevented by the acts of the op¬ 
posite party,®® or where the other party absolute¬ 
ly repudiates the contract and refuses to perform®® 
or is unable to perform.^ However, the fact that 


one party refused to perform does not excuse the 
other party from showing that he was ready, will¬ 
ing, and able to perform,® especially where he de¬ 
clines to accept the refusal as final and the party 
who refuses indicates before the final day for per¬ 
formance his willingness to carry out the contract.® 
The mere fact that a party who seeks to take ad¬ 
vantage of a breach of the other party was in a 
position to make a more favorable contract with a 
third person does not excuse such breach.^ 

Waiver, Strict performance of the provisions 
of the contract may be waived.® Thus objections 
as to the performance by one party may be waived 
by the other party's reliance on other and different 
objections.® 


Oovammeiit ooatrol of railroad 

Instructions relievlngr plaintiff of 
liability for not completini? railroad, 
as agreed in exchange of lands, be¬ 
cause of government's control of 
railroad as war measure, was error. 
—Burroughs v. Southern Colonisa¬ 
tion Co., 173 N.B. 716, 96 Ind.App. 
93. 

96. Minn.—Greenwood v. Hoyt, 43 
N.W. 8, 41 Minn. 381. 

97 . Neb.—Te Poel v. Shutt, 78 N.W. 
288. 57 Neb. 692. 

98 . Okl.—Bushey v. Dale, 75 P.2d 

193, 196. 181 Okl. 481, quoting 

Gorpas Jarta. 

23 OJ. p 227 note 94. 

99 . Cal.—Herman v. Savage, 61 P. 
2d 1195, 17 Cal.App.2d 238—Pyle 
v. Benjamin, 283 P. 372, 102 Cal. 
App. 691. 

Ga.—Smith v. David, 148 S.E. 265, 
168 Ga. 511. 

Ind.—^Kocsis v. Wroblcwski, 196 N.E. 

367, 100 Ind.App. 653. 

Da.—Brandon v. Smith, 133 So. 489. 
16 Da.App. 130. 

Okl.—Bushey v. Dale, 76 P.2d 193, 
195, 181 Okl. 481, quoting Corpas 
Jarla. 

Tex.—Burks v. Neutzler, Com.App., 
2 S.W.2d 416, reversing, Civ.App.. 
289 S.W. 436, and motion denied, 
Com.App.. 7 S.W.2d 65. 

23 C.J. p 227 note 95. 

1. Okl.—Bushey v. Dale, 76 P.2d 
193. 196, 181 Okl. 481, quoting Oor- 
pas Jaris. 

23 C.J. p 227 note 96. 

9. La.—Brandon v. Smith, 133 So. 

489, 16 La.App. 130. 

23 C.J. p 227 note 97. 

3. Tex.—Carlisle v. Green, Civ.App.. 
131 S.W. 1140. 

4. Conn.—Trowbridge v. Jefferson 
Aufo Co.. 103 A. 843, 92 Conn. 569. 

6. Cal.—Bandy v. Westover, 262 P. 
693. 200 Cal. 222. 

Or.—Malcolm v, Tate, 267 P. 627, 126 
Or. 419. 


Tex.—Arndt v. White, Civ.App., 13 

S.W.2d 151. 

23 C.J. p 227 note 1. 

Waiver of delay in performance see 

supra 8 11 b. 

Pallare to comply with deoroc 

Failure of a party to agreement 
to exchange properties to comply 
with court's decree granting ten 
days to examine the abstract and 
furnish a statement of objections 
and requirements of his attorney 
thereto was held not to be allowed 
to prejudice his right to demand and 
receive a merchantable title, togeth¬ 
er with an abstract showing the 
same.—McCormick v. Meintire, 185 
N.W. 464, 192 Iowa 746. 

ForfonuMos held waived 

(1) Where a contract provided 
that plaintiff was to receive a bond 
for a warranty deed, the acceptance 
by plaintiff of a bond requiring the 
conveyance of a good title, free and 
clear of all liens and encumbrances, 
was a waiver of any right to a bond 
for a warranty deed.—Bo we v. 
Wright. C,C.A.Colo., 281 P. 946. 

(2) Defendant by turning over his 
cattle to plaintiff, which by the 
terms of their contract of exchange 
he was not to do until plaintiff had 
performed his part of the contract, 
must be considered as having accept¬ 
ed the mere inclusion of water stock 
in a deed of land from plaintiff to 
defendant, as a transfer thereof, 
which plaintiff was to make.—Rubey 
V. Clammer, 194 P. 360, 69 Colo. 329. 

(3) That with knowledge that 
plaintiff had not reduced mortgage 
on her land defendant consummated 
land exchange agreement constituted 
waiver of plaintiff’s obligation to se¬ 
cure reduction.—Tulburt v. Hourscht, 
248 N.W. 192, 61 S.D. 231. 

Ferformaacs hsld aot walvsd 

(1) Party ^contracting to exchange 
property doing rightful acts, al¬ 
though waiving right to timely ab¬ 
stract, did not waive right to have 
it examined and defects rectified as 

55 


provided.—Powell v. Dorton, 12 S. 
W.2d 453. 321 Mo. 639. 

(2) Failure to return deed not 
complying with contract, and left 
with agent refusing to accept it, was 
not acceptance thereof.—Hosmer v. 
Butler. 143 A. 526, 108 Conn. 465. 

(3) Existence of two years* lease 
and year’s unpaid taxes on land, 
agreed to be exchanged, was waived 
by purchaser’s failure to object 
thereto or to take steps to rescind.— 
Hams v. Bills, 213 N.W. 929. 203 
Iowa 1034. 

Bstoppsl 

(1) Where the contract provided 
that defendant deliver the deed and 
certificate of title to the escrow 
agent who in turn would deliver it 
to plaintiff, the retention by plain¬ 
tiff of the deed alone before defend¬ 
ant had delivered the certificate of 
title to the escrow agent, did not 
estop plaintiff from claiming a de¬ 
fect in title on subsequent receipt 
of the certificate of title, where de¬ 
fendant was not misled and did not 
change his position.—Imes v. Mac¬ 
Donald, 298 P. 173, 113 Cal.App. 427. 

(2) Where realty exchange con¬ 
tract provided that plaintiff would 
convey tract to defendant free of 
encumbrance, and would put in suit¬ 
able sewer service for the tract, and 
plaintiff subsequently dedicated six- 
foot strip across the tract for sewer 
designed to serve other property a.s 
well as the tract, duty to inform de¬ 
fendant of dedication was on plain¬ 
tiff, and defendant who first learned 
of dedication after action was com¬ 
menced on exchange contract was 
not precluded or “estopped” from 
asserting as a defense to the action 
that plaintiff had put it out of his 
power to convey tract free of encum¬ 
brance.—Miller v. Schwinn, Inc., 
113 F.2d 748, 72 App.D.C. 282. 

6. Ill.—Gibson v. Brown, 73 N.E. 

578. 214 Ill. 330. 

Kan.—Bierer v. Fret*, 4 P, 284, 32 

Kan. 329. 
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When a contract is fully performed by one of the 
parties, an offer of part performance by the other 
is no consideration for an alleged waiver of full 
performance.^ 

§ 12. — Sufficiency 

a. In general 

b. Estate and title 

c. Delivery and acceptance of property 
a. In General 

If the party aeeking to enforce a contract for the 
exchange of property haa aubitantlatly and In good 
faith complied with hla obligations, It Is ordinarily suf¬ 
ficient, although strict performance has been held es¬ 
sential in actions for damages. 

If the party seeking to enforce a contract for 
the exchange of property has substantially and in 
good faith complied with his obligations thereun¬ 
der, it is sufficient,^ at least for the purposes of a 
suit in equity, as for specific performance;® but 
in an action for damages for breach of contract 
strict compliance with the provisions of the con¬ 
tract has been held essential.^® 

Where a contract provides that one of the par¬ 
ties shall have a specified time to reject the prop¬ 
erty traded to him, a statement by him, written on 
the contract, to the effect that he accepts the above 
property does not constitute an acceptance by him 
of other property, where a description of such 
other property is inserted in the contract after the 
date of the above acceptance.il 
A provision of a contract to the effect that each 
party is “to be the judge” as to representations 


with respect to the real property involved does not 
give the right arbitrarily to reject the property 
offered, but there must be a fair and candid judg¬ 
ment such as an honest and reasonable man would 
exercise.i® 

b. Estate and Title 

(1) In general 

(2) What constitutes “good” or “mar¬ 

ketable” title 

(3) Encumbrances 

(4) Abstracts of title 

(5) Sufficiency of deed 

(6) Bond to perfect title 

(7) Objections to title and waiver 

(1) In General 

A party it not bound to accept a title to real prop¬ 
erty which la not In accordance with the contract for 
exchange. 

A party to a contract for the exchange of prop¬ 
erty is not bound to accept a title to real property 
which is not in accordance with the contract.i® It 
has been held or stated that he is entitled to a deed 
conveying a good title,!^ a good and marketable 
title,1® an indefeasible legal titlc,i® a perfect legal 
title,!*^ or a perfect title, clear of all defects and 
encumbrances.!® A party is not required to accept 
a doubtful title to land.!® A party to a contract 
for the exchange of real estate by warranty deeds 
impliedly agrees to deliver a marketable title to 
the other party to the exchange.®® 

A provision authorizing a rejection of title “if 
any defect should be found in the title” does not 


7. Mo.—Wilson v. Wilson, 92 S.W. 
145. 116 Mo.App. 641. 

8. Conn.—Romanoff v. De Santo, 
126 A. 694. 101 Conn. 604. 

Kan.—White v. Immenschuh, 187 P. 
667, 106 Kan. 333. 

Tex.—Branom v. Scott, Clv.App., 24 
S.W.2d 499—Herrington v. Holman, 
26 Tex.Supp. 256. 

Wash.—Chapman v. Mllllken, 239 P. 

4, 136 Wash. 74. 

23 C.J. p 219 note 48. 

9. N.J.—Young v. McLaughlan-Con- 
over Co.. 162 A. 633, 111 N.J.Eq. 
424—Pozsl V. Shenier, 169 A. 896, 
110 N.J.Bq. 167. 

Substantial performance as sufficient 
in suits for specific performance 
see the C.J.S. title Specific Per¬ 
formance f 112, also 68 C.J. p 1118 
note 92 et seq. 

10. Ky.—Stewart v. Black, 67 S.W. 
2d 684, 252 Ky. 611. 

Strict and substantial performance 
of contracts see Contracts i 608. 

11. Mo.—Ozias V. Faustian, App., 
809 S.W. 587. 


18. Kan.—^Ramey v. Thorson, 146 P. 
316, 94 Kan. 160. 

13. Tex.—Burks v. Neutsler, Civ. 
App., 289 S.W. 436, reversed on 
other grounds. Com.App., 2 S.W.2d 
416, motion denied 7 S.W. 2d 65. 

23 C.J. p 220 note 51. 

Sufficiency of estate and title: 
Contracts for sale of land see the 
C.J.S. title Vendor and Purchas¬ 
er 9S 182-227, also 66 C.J. P 844 
note 61 et seq. 

Specific performance of land con¬ 
tract see the C.J.S. title Specific 
Performance S 112, also 68 C.J. p 
1114 note 6 et seq. 

Dedication to pnblio 

Defendant's objection, to title of¬ 
fered by plaintiff, that the land as 
originally platted had an alleyway 
across a part of it which had been 
dedicated by the plat to the public, 
was not a valid objection, where the 
alley was never opened and never 
accepted or used by public, and all 
the deeds made to the addition did 
not refer to the alley.—^Holloway v. 
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Wheeler, Tex.Clv.App., 261 S.W. 467, 
reversed on other grounds Wheeler 
V. Halloway, Com.App., 276 S.W. 653. 

14. Iowa.—Blackledge v. Davis, 
106 N.W. 1000, 129 Iowa 691, 

28 C.J. p 220 note 62. 

15. Ky.—Stewart v. Black, 67 S.W. 
2d 684, 252 Ky. 611. 

Wash.—Le Marinel v. Bach, 196 P. 

22, 114 Wash. 651. 

23 C.J. p 220 note 63. 

18. Ala.—Martin v. Brown, 74 So. 
241, 199 Ala. 134. 

17. Ky.—Calhoon v. Belden, 3 Bush. 
674. 

18. Minn.—Donlan v. Evans, 42 N. 
W. 472, 40 Minn. 601. 

19. Tenn.—^Topp v. White, 12 Heisk. 
166. 

Wash.—Scott v. Stonley, 270 P. 110, 
149 Wash. 29. 

90. Mo.—McPherson v. Kissee, 144 
S.W. 410, 289 Mo. 664. 

Va.—Greer v. Dorlot, 120 S.B. 291, 
187 Va. 689. 

Wash.—Scott v. Stanley, 270 P. 110, 
149 Wash. 29. 
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condemn title for lack of record evidence ,21 but 
it does not require a party to take a record title if 
it is overshadowed by a title outside the record.22 

Satisfaction of party or approval by third per- 
son. In the case of a provision in a contract for 
the exchange of lands that the title shall be *'sat- 
isfactory,” the party to be satisfied is the judge 
of his own satisfaction.23 However, such party 
should fairly and candidly investigate and consider 
the matter, reach a genuine conclusion and express 
the true state of his mind, and he cannot act ar¬ 
bitrarily or capriciously or merely feign dissatisfac- 
tion.24 It is of no consequence that a court or a 
jury might believe that a party should be satisfied 
or that a reasonably prudent purchaser would be 
satisfied.26 

A contract may properly provide that the attor¬ 
ney for the party who is to receive a conveyance 
may determine whether the title as shown by the 
abstract is in accordance with the terms of the con¬ 
tract but such provision must be carried out in 
good faith and the attorney may not arbitrarily 
and without just reason decide that the title is 

defective.27 

(2) What Constitutes *'Good” or ‘‘Market¬ 
able” Title 

In contracts for exchange a good title, as applied to 
realty, refers to a fee simple estate and a marketable 
title is one which can be sold or mortgaged to a person 
of reasonable prudence. 

In contracts for the exchange of property the 


phrase “good title,” as applied to land means an 
estate in fee simple, 2 ® and requires the transfer 
of a “marketable” title.29 A contract by which a 
party is to receive a good unencumbered title to 
real estate entitles him to a title reasonably free 
from faults which would affect the value or securi¬ 
ty of possession.30 A clear title means one free 
from material defects .21 

A marketable title is one which can be sold to 
a reasonable purchase!^ or mortgaged to a person 
of reasonable prudence as security for a loan of 
money,22 or one about which there can be no fair 
and reasonable doubt.23 A title in litigation is not 
marketable,24 and a party to a contract providing 
for the exchange of deeds conveying good and 
marketable titles to the respective properties can¬ 
not be required to accept title from the other par¬ 
ty with an equitable title outstanding in a third 
person.25 The question as to whether a title ten¬ 
dered is a marketable title is one of law.26 

A provision for a “merchantable” title requires 
a title which can be sold to a reasonable purchaser 
or mortgaged to a person of reasonable prudence 
for a loan of money.27 

Title based on estoppel or adverse possession, 
A party need not accept a title resting only on an 
pstoppcl in pais .22 

Unless the contract otherwise provides,2® a title 
based on adverse possession may constitute a 
good40 or a marketable4i title, which must be ac- 


21 . Mo.—Scannell v. American Soda 
Fountain Co., 61 S.W. 889, 161 Mo. 
606. 

22 . Mo.—Scannell v. American Soda 
Fountain Co., supra. 

23 . Kan.—Hollingsworth v. Colt- 
hurst. 96 P. 851. 78 Kan. 455. 130 
Am.S.R. 382, 18 L.R.A..N.S.. 741. 

Validity dspsttdsnt oa sxtriiialo ovU 
deaos 

While such a condition is satisfied 
by tender of a title to which there is 
no reasonable objection, such title 
should be deducible from the record 
without reference to extrinsic evi¬ 
dence: If resort to extrinsic evi¬ 
dence Is necessary, the objection of 
the party to be satisfied is reason¬ 
able.—Williams V. Bellingr, 246 P. 
455, 76 Cal.App. 610. 

24 . Kan.—^Hollinysworth v. Colt- 

hurst. 96 P. 651, 78 Kan. 466, 130 
Am.S.R. 882, 18 L..R.A.,N.8., 741. 

23 C.J. p 220 note 61. 

26 . Kan.—^Hollingsworth v. Colt- 

hurst, supra. 

26 . Mich.—^Dikeman v. Arnold, 40 

N.W. 42. 71 Mioh. 666. 


Mo.—Poplin V. Brown, 206 S.W. 411, 
200 Mo.App. 265. 

27. Mo.—Poplin v. Brown, supra. 

28 . Iowa.—Fagran v. Hook, 105 N.W. 
165, 111 N.W. 981, 134 Iowa 381. 

29. Iowa.—Fa£:an v. Hook, supra. 

aa Mo.—Devero v. Sparks, 176 N. 
W. 1056, 189 Mo.App. 500. 

31. Ark.—First Nat. Bank v. Rus¬ 
sell, 27 S.W.2d 90, 181 Ark. 654. 

32. Iowa.—Fagran v. Hook, 105 N.W. 
155, 111 N.W. 981, 134 Iowa 381. 
“A good or marketable title, such 

as would be conveyed by an ordinary 
warranty deed.*’—Genske v. Jensen, 
206 N.W. 648, 549, 188 Wis. 17. 
aronjoilider of wife 
Where, in trade of houses, under 
the contract and construction of it 
by the parties, plaintiff could require 
marketable title to defendant’s 
house, a deed from defendant, with¬ 
out his wife uniting therein, did not 
convey such title, and plaintiff could 
reject it and maintain action for 
failure to deliver deed in which the 
wife Joined.—Greer v. Doriot, 120 S. 
E. 291, 137 Va. 689. 
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33. Tex.—Lawson v. Goodwin. 84 
S.W. 279. 37 TcxCiv.App., 484. 

34. Tex.—Lawson v. Goodwin, su¬ 
pra. 

35. D.C.—Nichols v. Bealmear, 36 
App.D.C. 352. 

36. Ark.—First Nat. Bank v. Rus¬ 
sell, 27 S.W.2d 90, 181 Ark. 654. 

Mich.—Frederick v. Hillebrand, 165 
N.W. 810, 199 Mich. 333. 

37. Iowa.—Billick v. Davenport, 154 
N.W. 470, 164 Iowa 105. 

23 C.J. p 220 note 73. 

38. Tenn.—Topp v. White, 12 Heisk. 
165. 

39. Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 654, Ann.Cas.l912A 
748. 

23 C.J. p 221 note 77. 

43 . Tex. — Milby v. Hester, Civ.App., 
94 S.W. 178. 

23 C.J. p 221 note 78. 

41 . N.Y. — Freedman v. Oppenheim, 
79 N.E. 841. 187 N.Y. 101, 116 Am. 
S.R. 696. 

23 C.J. P 221 note 79. 

Unadjndloated title 
Under contract for marketable rec- 
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When a contract is fully performed by one of the 
parties, an offer of part performance by the other 
is no consideration for an alleged waiver of full 
performance.^ 

§ 12, — Sufficiency 

a. In general 

b. Estate and title 

c. Delivery and acceptance of property 

a. In General 

If the party aeeklng to enforce a contract for the 
exchange of property hat substantially and In good 
faith compiled with his obligations, It Is ordinarily suf¬ 
ficient, although strict performance has been held es¬ 
sential In actions for damages. 

If the party seeking to enforce a contract for 
the exchange of property has substantially and in 
good faith complied with his obligations thereun¬ 
der, it is sufficient,^ at least for the purposes of a 
suit in equity, as for specific performance;® but 
in an action for damages for breach of contract 
strict compliance with the provisions of the con¬ 
tract has been held essential.^® 

Where a contract provides that one of the par¬ 
ties shall have a specified time to reject the prop¬ 
erty traded to him, a statement by him, written on 
the contract, to the effect that he accepts the above 
property does not constitute an acceptance by him 
of other property, where a description of such 
other property is inserted in the contract after the 
date of the above acceptance.^^ 

A provision of a contract to the effect that each 
party is “to be the judge” as to representations 


with respect to the real property involved does not 
give the right arbitrarily to reject the property 
offered, but there must be a fair and candid judg¬ 
ment such as an honest and reasonable man would 
exercise.^® 

b. Estate and Title 

(1) In general 

(2) What constitutes “good” or “mar¬ 

ketable” title 

(3) Encumbrances 

(4) Abstracts of title 

(5) Sufficiency of deed 

(6) Bond to perfect title 

(7) Objections to title and waiver 

(1) In General 

A party it not bound to accept a title to real prop¬ 
erty which it not In accordance with the contract for 
exchange. 

A party to a contract for the exchange of prop¬ 
erty is not bound to accept a title to real property 
which is not in accordance with the contract.^® It 
has been held or stated that he is entitled to a deed 
conveying a good title,a good and marketable 
title,i® an indefeasible legal title,i® a perfect legal 
title,^*^ or a perfect title, clear of all defects and 
encumbrances.18 A party is not required to accept 
a doubtful title to land.^® A party to a contract 
for the exchange of real estate by warranty deeds 
impliedly agrees to deliver a marketable title to 
the other party to the exchange.®® 

A provision authorizing a rejection of title “if 
any defect should be found in the title” does not 


7. Mo.—-Wilson V. Wilson. 92 S.W. 
146, 116 Mo.App. 641. 

8. Conn.—Romanoff v, De Santo, 
126 A. 694, 101 Conn. 504. 

Kan.—White v. Immenschuh. 187 P. 
667, 106 Kan. 333. 

Tex.—Branom v. Scott, Civ.App., 24 
S.W.2d 499—^Herrington v. Holman, 
26 Tex.Supp. 256. 

Wash.—Chapman v. Milliken. 239 P. 

4. 136 Wash. 74. 

23 C.J. p 219 note 48. 

9. N.J.—Young V. McLaughlan-Con- 
ovei* Co.. 162 A. 633, 111 N.J.Eq. 
424—Pozsl V. Shenler, 159 A. 396, 
110 N.J.Eq. 167. 

Substantial performance as sufficient 
In suits for specific performance 
see the C.J.S. title Specific Per¬ 
formance I 112, also 58 C.J. p 1113 
note 92 et seq. 

la Ky.—Stewart v. Black, 67 S.W. 

2d 684, 262 Ky. 611. 

Strict and substantial performance 
of contracts see Contracts I 608. 

11. Mo.—Oslas v. Faustian, App., 
209 S.W. 687. 


18. Kan.—Ramey v. Thorson, 146 P. 
315, 94 Kan. 150. 

13. Tex.—Burks v. Neutsler, Civ. 
App., 289 S.W. 436. reversed on 
other grounds, Com.App.. 2 S.W.2d 
416, motion denied 7 S.W. 2d 65. 

23 C.J. p 220 note 51. 

Sufficiency of estate and title: 
Contracts for sale of land see the 
C.J.S. title Vendor and Purchas¬ 
er 69 182-227. also 66 C.J. P 844 
note 61 et seq. 

Specific performance of land con¬ 
tract see the C.J.S. title Specific 
Performance 5 112, also 58 C.J. p 
1114 note 6 et seq. 

Dedloatloa to pubUo 

Defendant’s objection, to title of¬ 
fered by plaintiff, that the land as 
originally platted had an alleyway 
across a part of it which had been 
dedicated by the plat to the public, 
was not a valid objection, where the 
alley was never opened and never 
accepted or used by public, and all 
the deeds made to the addition did 
not refer to the alley.—‘Holloway v. 
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Wheeler, Tex.Clv.App., 261 S.W. 467, 
reversed on other grounds Wheeler 
V. Halloway. Com.App., 276 S.W. 663. 

14. Iowa.—Blackledge v. Davis, 
106 N.W. 1000, 129 Iowa 691. 

23 C.J. p 220 note 62. 

15. Ky.—Stewart v. Black, 67 S.W. 
2d 684, 252 Ky. 511. 

Wash.—Lie Marinel v. Bach, 196 P. 

22, 114 Wash. 651. 

23 C.J. p 220 note 63. 

19, Ala.—^Martin v. Brown, 74 So. 
241, 199 Ala. 134. 

17. Ky.—Calhoon v. Belden, 8 Bush. 
674. 

la Minn.—^Donlan v. Evans, 42 N. 

W. 472, 40 Minn. 601. 

19. Tenn.—Topp v. White, 12 Heisk. 
165. 

Wash.—Scott V. Stanley, 270 P. 110, 
149 Wash. 29. 

9a Mo.—McPherson v. Kissee, 144 
S.W. 410. 239 Mo. 664. 

Va.—Oreer v. Doriot, 120 B.B. 291, 
187 Va. 689. 

Wash.—Scott V. Stanley, 270 P. 110, 
149 Wash. 29. 
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condemn title for lack of record evidence, 21 but 
it does not require a party to take a record title if 
it is overshadowed by a title outside the recortl.^^ 

Satisfaction of party or approval hy third per- 
son. In the case of a provision in a contract for 
the exchange of lands that the title shall be “sat¬ 
isfactory,” the party to be satisfied is the judge 
of his own satisfaction.23 However, such party 
should fairly and candidly investigate and consider 
the matter, reach a genuine conclusion and express 
the true state of his mind, and he cannot act ar¬ 
bitrarily or capriciously or merely feign dissatisfac- 
tion.24 It is of no consequence that a court or a 
jury might believe that a party should be satisfied 
or that a reasonably prudent purchaser would be 
satisfied.25 

A contract may properly provide that the attor¬ 
ney for the party who is to receive a conveyance 
may determine whether the title as shown by the 
abstract is in accordance with the terms of the con¬ 
tract but such provision must be carried out in 
good faith and the attorney may not arbitrarily 
and without just reason decide that the title is 

defective.27 

(2) What Constitutes “Good” or “Market¬ 
able” Title 

In contracts for exchange a good title, as applied to 
realty, refers to a fee simple estate and a marketable 
title Is one which can be sold or mortgaged to a person 
of reasonable prudence. 

In contracts for the exchange of property the 


phrase “good title,” as applied to land means an 
estate in fee simple,28 and requires the transfer 
of a “marketable” title.28 A contract by which a 
party is to receive a good unencumbered title to 
real estate entitles him to a title reasonably free 
from faults which would affect the value or securi¬ 
ty of posscssion.80 A clear title means one free 
from material defects.®^ 

A marketable title is one which can be sold to 
a reasonable purchase^^ or mortgaged to a person 
of reasonable prudence as security for a loan of 
money ,®2 or one about which there can be no fair 
and reasonable doubt.23 A title in litigation is not 
marketable,34 and a party to a contract providing 
for the exchange of deeds conveying good and 
marketable titles to the respective properties can¬ 
not be required to accept title from the other par¬ 
ty with an equitable title outstanding in a third 
person.35 The question as to whether a title ten¬ 
dered is a marketable title is one of law.38 

A provision for a “merchantable” title requires 
a title which can be sold to a reasonable purchaser 
or mortgaged to a person of reasonable prudence 
for a loan of moncy.37 

Title hosed on estoppel or adverse possession, 
A party need not accept a title resting only on an 
pstoppel in pa4s.38 

Unless the contract otherwise provides,33 a title 
based on adverse possession may constitute a 
good43 or a markctable4i title, which must be ac- 


81. Mo.—Scannell v. American Soda 
Fountain Co.. 61 S.W. 889. 161 Mo. 
606. 

88. Mo.—Scannell v. American Soda 
Fountain Co., supra. 

83 . Kan.—Hollingsworth v. Colt- 
hurst. 96 P. 851. 78 Kan. 465, 130 
Am.S.R. 382, 18 L..R.A.,N.S., 741. 

▼alldltj dspondant on •xtrlaalo 
denos 

While such a condition is satisfied 
by tender of a title to which there is 
no reasonable objection, such title 
should be deduclble from the record 
without reference to extrinsic evi¬ 
dence; if resort to extrinsic evi¬ 
dence is necessary, the objection of 
the party to be satisfied is reason¬ 
able.-—Williams V. Belling, 246 P. 
455, 76 Cal.App. 610. 

84. Kan.—Hollingsworth v. Colt- 

hurst. 96 P. 851, 78 Kan. 466, 130 
Am.S.R. 882, 18 I..R.A.,N.S.. 741. 

23 C.J. p 220 note 61. 

85 . Kan.—^Hollingsworth v. Colt- 

hurst, supra. 

85 . Mich.—Dlkeman v. Arnold, 40 

N.W. 42. 71 Mich. 666. 


Mo.—Poplin V. Brown, 206 S.W. 411. 
200 Mo.App. 255. 

87. Mo.—Poplin v. Brown, supra, 

88. Iowa.—Fagan v. Hook, 106 N.W. 
156, 111 N.W. 981. 134 Iowa 381. 

89. Iowa.—Fagan v. Hook, supra. 

30. Mo.—Devero v. Sparks, 176 N. 
W. 1056, 189 Mo.App. 500. 

31. Ark.—First Nat. Bank v. Rus¬ 
sell, 27 S.W.2d 90, 181 Ark. 654. 

38. Iowa.—Fagan v. Hook. 105 N.W. 
165, 111 N.W. 981, 134 Iowa 881. 
"A good or marketable title, such 
as would be conveyed by an ordinary 
warranty deed.”—Genske v. Jensen, 
206 N.W. 648, 649, 188 Wls. 17. 
aronjolkider of wlfo 

Where, in trade of houses, under 
the contract and construction of It 
by the parties, plaintiff could require 
marketable title to defendant's 
house, a deed from defendant, with¬ 
out his wife uniting therein, did not 
convey such title, and plaintiff could 
reject it and maintain action for 
failure to deliver deed in which the 
wife joined.—Oreer v. Doriot, 120 S. 
£. 291, 137 Va. 689. 
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33. Tex.—Lawson v. Goodwin, 84 
S.W. 279, 37 TexCiv.App., 484. 

34. Tex.—Lawson v. Goodwin, su¬ 
pra. 

35. D.C.—^Nichols v. Bealmear, 36 
App.D.C. 352. 

36. Ark.—First Nat, Bank v. Rus¬ 
sell, 27 S.W.2d 90, 181 Ark. 654. 

Mich.—Frederick v. Hillebrand, 165 
N.W. 810, 199 Mich. 333. 

37. Iowa.—Billick v. Davenport, 154 
N.W. 470, 164 Iowa 105. 

23 C.J. p 220 note 73. 

38. Tenn.—Topp v. ^Vhite, 12 Heisk. 
165. 

39. Kan.—^Keepers v. Yocum. 114 1*. 
1063, 84 Kan. 554, Ann.Cas.l912A 
748. 

23 C.J. p 221 note 77. 

49 . Tex.—Milby v. Hester, Civ.App., 
94 S.W. 178. 

23 C.J. p 221 note 78. 

41 . N.T. — Freedman v. Oppenheim, 
79 N.E. 841. 187 N.Y. 101, 116 Am. 
S.R. 596. 

23 C.J. P 221 note 79. 

Vaad jadloated title 
Under contract for marketable rec- 
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cepted.^2 

Title of third person. As a general rule under 
a contract providing that a party shall transfer 
certain land, tender of the deed of a third person 
is insufficient.^^ However, a party to a contract 
for the exchange of lands may waive the require¬ 
ment of a personal deed from the other party and 
accept title from another source in full discharge 
of such other party's obligation.^* It has been 
held that the fact that a party agreed to convey by 
full covenant deed when the title was in a third 
person is not ground for the other party’s refusal 
to perform when at the time for passing title the 
first mentioned party tenders a full covenant deed 
to the property, executed by such third person, and 
offers to join in such deed in order to be bound by 
the covenants.* 5 

(3) Encumbrances 

A party to an exchange contract la not bound to ac¬ 
cept property aubject to an encumbrance not contemplat¬ 
ed by the contract, or which la leaa favorable to him 
In Ita terma than one provided for In the agreement. 

A party to a contract for the exchange of real 


property is not bound to accept property subject 
to an encumbrance which is not contemplated by 
the contract,*® or which is less favorable to him in 
its terms than the one provided for in the agree¬ 
ment,**^ even though the encumbrance is a matter 
of record.*® However, it has been held that a par¬ 
ty cannot avoid liability on his agreement merely 
because the amount of the encumbrances on the 
property to be conveyed by him is represented by 
several mortgages instead of one as was repre¬ 
sented to him.*® 

The existence of a private right of way®® or of 
oil and gas leases®^ not in the contemplation of the 
parties when the contract was made has been held 
sufficient ground for a refusal to perform. Nev¬ 
ertheless the establishment of a levee and a drain¬ 
age ditch has been held not to be a taking or en¬ 
cumbrance of land constituting a breach of con¬ 
tract providing for conveyance with covenants of 
warranty.®® 

It has been held that encumbrances on real prop¬ 
erty of a trifling character do not constitute ground 


ord title, purchaser was not required 
to accept title based on adverse pos¬ 
session not adjudicated.—Scott v. 
Stanley, 270 P. 110, 149 Wash. 29. 

42 . Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 554, Ann.Cas.l912A 
748. 

23 C.J. p 221 note 80. 

43 . Ala.—Moore v. Whitmore, 66 So. 
601. 189 Ala. 615. 

23 C.J. P 221 note 94. 

44 . Cal.—Rigffins v. Sweatt, 114 P. 
824, 159 Cal. 559. 

23 C.J. p 222 note 96. 

45 . N.T.—Macdonald v. Bach, 64 N. 
Y.S. 831, 61 App.Div. 649, affirmed 
62 N.E. 1097, 169 N.Y. 616, and 60 
N.Y.S. 667, 29 Misc. 96. 

46 . Cal.—•Williams v. Belling, 245 
P. 465. 76 Cal.App. 610. 

Kan.—Pyle v. Goddard, 272 P. 144, 
127 Kan. 20. 

23 C.J. p 221 note 81. 

Fiopsrty held snciuiLbMrsd 

(1) Encumbrance for public im¬ 
provement existed when contract for 
exchange* of property was made, and 
on date fixed for performance, al¬ 
though amount had not been calcu¬ 
lated, where all work had been com¬ 
pleted except finishing filling of 
ditch in which sewer pipe was laid. 
—Stewart v. Black, 67 S.W.2d 684, 
262 Ky. 611. 

(2) Where realty exchange con¬ 
tract provided that plaintiff would 
convey tract to defendant free of en¬ 
cumbrance and would put in suitable 
sewer service for the tract, and 


plaintiff subsequently dedicated a 
six-foot strip across tract for sewer 
designed to serve other property as 
well as the tract, and record dis¬ 
closed that it would have been feas¬ 
ible to furnish tfie tract, sewer facil¬ 
ities without dedication of portion 
thereof for common sewer line, and 
defendant was not informed that 
dedication would be made, provision 
requiring plaintiff to put in sewer 
facilities did not except dedication 
incident thereto from constituting 
an ‘‘encumbrance** and the dedication 
violated the plaintiff's undertaking 
to convey the tract free from en¬ 
cumbrance.—Miller v. Schwinn, Inc., 
113 F.2d 748, 72 App.D.C. 282. 

(3) Lease on property, vacant 
when exchanged and to be occupied 
by purchaser, authorized purchaser 
to rescind exchange.—Altman v. 
Massell Realty Co., 146 S.E. 849, 
167 Ga. 828. 

Fropsrty h4ld not uaduly emouau 
bend 

(1) Where one-month lease was, 
by consent of parties to contract 
for exchange of property. Included in 
adjustment of rents, and not con¬ 
sidered an encumbrance, the exist¬ 
ence thereof did not constitute an 
encumbrance in violation of the con¬ 
tract.—Romemoff v. De Santo, 126 A. 
694, 101 Conn. 604. 

<2) The statutory lien on a farm 
for the future payment of annual 
assessments levied by a drainage 
district was not an encumbrance, 
as that term is used in an ordinary 
contract for exchange of farms.— 
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Cramblltt v. Sherwood, 199 P. 926, 
109 Kan. 458. 

(3) The organization of a drain¬ 
age district does not constitute an 
encumbrance on the land in the dis¬ 
trict within the meaning of the con¬ 
tract for the exchange of real prop¬ 
erty. and the apportionment of as¬ 
sessments for improvements is not 
such an encumbrance until they 
have ripened into a tax and the tax 
has become a lien on the land under 
the general tax law.—^Whlte v. Im- 
menschuh, 187 P. 667, 106 Kan. 333. 

47 . N.Y.—Tiffany Realty Co. v. Es- 
tey Const. Corporation, 228 N.Y.S. 
490, 223 App.Div. 468, affirmed 166 
N.E. 319, 260 N.Y. 646. reargu¬ 
ment denied 166 N.E. 334, 260 N.Y. 
688 . 

Tex.—Robertson v. Melton, 116 S.W. 
2d 624, 131 Tex. 325, 118 A.L.R. 
1506, reversing, Civ.App., 86 S.W. 
2d 473. 

23 C.J. p 221 note 82. 

4& N.Y.—Link Realty & Const. Co. 
V. Public Constr. Co., 163 N.Y.S. 
1032, 169 App.Div. 88. 

49 . Ill.—See Haberer v. Kunstman, 
194 lll.App. 306. 

Pa.—^Bvans v. Fox, 8 Pa.Dist. 883. 

50 . Idaho.—^Newmyer v. Raush, 120 
P. 464, 21 Idaho 106, Ann.Cas.1913 
D 483. 

51 . Kan.—^Linscott v. Moseman, 114 
P. 1088, 84 Kan. 641. 

59 . Iowa.—Johnston v. Robertson, 
I 162 N.W. 66, 179 Iowa 838. 
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for the adverse party's refusal to perform,^8 and 
substantial compliance with provisions as to en¬ 
cumbrances on real property may be sufficient.®^ 
The fact that an encumbrance has been placed on 
the property as the result of collusion between one 
of the coowners of such property and the party 
to the contract to whom it is to be conveyed does 
not excuse the latter from performing where the 
enforcement of the contract is sought by the inno¬ 
cent owner of the property in question.®® The 
fact that certain encumbrances are discharged with 
money obtained from a different source from that 
originally agreed on between the coowners of such 
real property does not warrant a refusal of per¬ 
formance by the latter.®® 

Where a party with encumbered property is 
prepared to transfer the lien to the property he is 
acquiring coincidentally with the exchange so that 
the other party will acquire a clear title, the other 
party cannot refuse to perform on the ground that 
the lien had not been removed earlier.®*^ 

(4) Abstracts of Title 

Where a contract for exchange requires an abstract 
of title showing the title contracted for, such abstract 
Is, unless waived, essential to connplete performance by 
one party and a condition precedent to performance by 
the other party. 


§ 12 

The contract may provide that an abstract of ti¬ 
tle shall be furnished, and in such cases the fur¬ 
nishing of an abstract of the title contemplated 
in compliance with the terms of the contract is 
necessary to the complete performance of the con¬ 
tract by one party,®® and a condition precedent to 
the necessity of performance by the other;®® but 
the party entitled to such an abstract may waive 
either his right to receive it®® or objections to one 
that has been furnished.®^ 

X 

As a genera] rule the abstract cannot be aided 
by anything aliunde,®® such as a mere statement of 
the party offering it®® or his agent,®® an affidavit 
made on information and belief and without per¬ 
sonal knowledge of the facts,®® or the affidavit of 
a third person where the conditions are such that 
the party to whom the abstract is offered may be 
unable to procure the evidence of such third person 
if it should become necessary for such party's pro¬ 
tection.®® It is not sufficient that the title is in 
fact good,®*^ merchantable,®® or perfect,®® where 
the contract provides for an abstract showing such 
a title, but it should so appear on the records as 
epitomized in the abstract.'^® 

The fact that an abstractor's signature to the 
abstract is illegible is not a ground for refusing 


63. N.J.—Pozal V, Shenler, 159 A. 
396. 110 N.J.Eq. 167. 

23 C.J. p 221 note 89. 

Amouat of morttfaffo Aobt uUI taxes 
The fact that defendant learned 
that the amount of the mortg^asre 
debt which he was to assume wus 
three thousand three hundred and 
flfty-flve dollars and twenty cents 
Instead of three thousand three hun¬ 
dred dollars and the fact that plain¬ 
tiff’s deed contained provision de¬ 
fendant should pay taxes for 1928, 
which plaintiff had burden of paying 
under statute, in absence of contrary 
agreement, flld not authorize defend¬ 
ant to repudiate exchange agree¬ 
ment where he had two hundred dol¬ 
lars which he was to pay to plain¬ 
tiff for farming implements, and 
was thus amply protected against 
these additional encumbrances.— 
Huff V. Begley, 26 S.W.2d 75, 233 Ky. 
181. 

64. Ill.—Gibson v. Brown, 73 N.E. 
678, 214 Ill. 330. 

23 C.J, p 221 note 90. 

66. Ill.—McKennan v. Mickelbcrry, 
89 N.E. 717, 242 Ill. 117. 

66. 111.—McKennan v. Mickelberry, 
89 N.E. 717, 242 III. 117. 

67. Ky.—Hurt v. Sands Co., 33 S. 
W.2d 663, 236 Ky. 729. 

58 . Tex.—^Anderson v. Hutto, Civ. 


App.. 126 S.W.2d 709, error re¬ 
fused. 

Wash,—Scott V. Stanley, 270 P. 110, 

149 Wash. 29. 

23 C.J. p 222 note 99. 

ShowiiMr merohaatable title 

(1) Under exchange contract re¬ 
quiring the furnishing of ’‘clear ti¬ 
tle,” parties were bound only to fur¬ 
nish abstract showing merchantable 
title before receiving credit on note, 
—First Nat. Bank v. Russell, 27 S. 
W.2d 90, 181 Ark. 654. 

(2) In an action for breach of a 
contract for the exchange of lands, 
providing that each party was to 
furnish an abstract showing a mer¬ 
chantable title, where plaintiff pro¬ 
duced an abstract showing title out¬ 
standing in a stranger, the court 
properly directed a verdict for de¬ 
fendants, plaintiffs claiming under 
a land contract which was not shown 
by the abstract.—^Efrusy v. Mack, 
188 N.W. 374, 219 Mich. 85. 

(3) A contract for exchange of 
property requiring abstract of title 
showing it to be *'merchantable” 
means a good, marketable title, such 
as would be conveyed by an ordinary 
warranty deed, and failure to fur¬ 
nish such an abstract is nonper¬ 
formance.—Genske v. Jensen, 205 K. 
W. 648, 188 Wis. 17. 

(4) Other cases see 23 C.J. p 222 
note 99 [cj. 


69. Tex—Branom v. Scott, Civ. 

App., 24 S.W.2d 499. 

23 C.J. p 222 note 1. 

ea Cal.—Higgins v, Sweatt, 114 P. 

824, 169 Cal. 669. 

23 C.J. p 222 note 2. 

61. Ill —McKennan v. Mickelberry, 
89 N.E. 717, 242 Ill. 117. 

68. Iowa.—Billick v. Davenport, 145 
N.W. 470, 164 Iowa 106. 

Mich.—Efrusy v. Mack, 188 N.W. 
374, 219 Mich. 86. 

63;. Iowa.—Spooner v. Cross, 102 N. 

W. 1118, 127 Iowa 259. 

23 C.J. p 222 note 5. 

64 . Mo.—Greene v. Musson, 155 S. 

W. 849, 169 Mo.App. 680. 

23 C.J. p 222 note 6. 

66. Ill.—Clark v. Jackson, 78 N.E. 
6, 222 Ill. 13. 

66. Kan.—Linscott v. Moseman, 114 
P. 1088, 84 Kan. 641. 

67. Iowa.—Fagan v. Hook, 106 N. 
W. 166. Ill N.W. 981, 134 Iowa 
381. 

23 C.J. p 222 note 9. 

68. Iowa.—Billick v. Davenport, 145 
N.W. 470, 164 Iowa 106. 

68. Iowa.—Lessenich v. Sellers, 93 
N.W. 348, 119 Iowa 314. 

TO. Mich.— Efrusy v. Mack, 188 N. 

W. 374, 219 Mich. 85. 

23 C.J. P 222 notes 9-12. 
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pcrformanceJl Where the contract merely re¬ 
quires that the abstracter shall be reliable it is not 
necessary that he should be bonded.^2 Where a 
contract provides merely that a party to the con¬ 
tract shall take land subject to a mortgage it is not 
necessary that the abstract should show such mort¬ 
gage.*^* Under a provision that in case the ab¬ 
stract of title furnished by either party should be 
defective, such party shall have a reasonable time 
for having such abstract corrected, a default can¬ 
not he imputed to a party offering a defective ab¬ 
stract until the expiration of a reasonable time.*^^ 

The interpretation and effect of an abstract^* 
and of the accompanying affidavits^* is for the 
court 

(S) Sufficiency of Deed 

An executory exchange contract providing for a 
general warranty deed calls for a deed with full cove¬ 
nants; and In the absence of a contrary stipulation, a 
party Is entitled to a warranty deed. 

An executory contract for exchange which pro¬ 
vides for a general warranty deed calls for a deed 
with full covenants.*^*^ In the absence of special 
stipulations to the contrary, a party is entitled to 
a warranty deed of the land which is to be con¬ 
veyed to him.*^* A contract which provides that 
the parties are to make a good and lawful title 
clear of all charges, costs, disputes, encumbranc¬ 
es, etc., requires deeds with general warranties.^* 

A provision that a party is to make or cause to 
be made a deed in fee for certain land requires a 
deed not merely good in form but one fully op¬ 
erative to pass an indefeasible fee simple estate.®* 
A party may properly refuse to accept a deed pur¬ 
porting to convey a smaller number of acres than 
as represented by the other party, although the 


contract provides for a transfer in gross, where the 
representation is constructively fraudulent.®!- 

Quitclaim deed. Where the contract provides 
for a quitclaim deed, such a deed is sufficient.®* 
It has been held that an agreement to give ''good 
title" to the land does not necessarily entitle the 
opposite party to a warranty deed since the right 
of property and of exclusive possession which con¬ 
stitutes good title may be effectually vested in him 
by a deed of quitclaim.®® 

(6) Bond to Perfect Title 

A party to a contract for exchange la not ordinarily 
bound to accept a bond to perfect title, although he may, 
and aometlmea under the terma of the contract muat, 
do ao. 

While a party to a contract for exchange by 
which the other party is to convey land may,®® and 
sometimes under the‘terms of the contract must,®® 
accept a bond to perfect title, ordinarily he is not 
obliged to accept such a bond.®® 

(7) Objections to Title and Waiver 

Objectlona to the title tendered In performance of an 
exchange contract should be aeaeenably made, and the 
party tendering It ahould be given an opportunity to 
remedy the defects. Defects in the title offered may be 
waived. 

Objections to a deed offered in performance of 
a contract for exchange of property should be sea¬ 
sonably made.®*^ However, where there is an ap¬ 
parent encumbrance of record, the party to whom 
the land is offered is entitled to demand a reason¬ 
able time for investigation.®® 

Ordinarily a party should make all his objec¬ 
tions to the title disclosed by the abstract furnished 
him by the other party when he returns such ab¬ 
stract,®* but a failure to do so may not be fatal.** 


71. Mo.—McGinness 
192 S.W. 420. 

V. 

Brodrlck, 

78. Mo.—^McGinness 

V. 

Brodrlck, 

supra. 



73. Mo.—McGinness 

V. 

Brodrlck, 

supra. 




74 . Ill.—Watson v. Mickleberry, 146 
IlLApp. 624. 

7B. Kan.—^Denser v. Gunn, 87 P. 
1182, 74 Kan. 748. 

Mich.—Frederick v. Hlllebrand, 166 
N.W. 810, 199 Mich. 338. 

70. Mich.—^Frederick v. Hlllebrand, 
supra. 

77. Ind.—Bethell v. Bethell, 92 Ind. 
818. 

7a Mo.—^McGinnis v. Brodrlck, 192 
S.W. 420. 

79. Ky.—Overton v. French, Ky. 

Dea 2^7. 


80. Tenn.—Topp v. White, 12 Heisk. 
166. 

81. N.Y.—Fllcklnger v. Glass, 170 
N.y.S. 459. 

8a Kan.—Sanford v. Shepherd, 14 
Kan. 228. 

23 C.J. p 224 note 43 [a]. 

8a Mass.—^Kyle y. Kavanaugh, 103 
Mass. 856, 4 Am.R. 660. 

84. Minn.—Blied v. Barnard, 189 N. 

W. 714, 120 Minn. 899. 

8B. Minn.—Blied v. Barnard, supra. 
28 C.J. p 223 note 86. 

Bond ooaditionsd on ooavsyanes by 
surety 

Where plaintiff agreed to convey 
his land in Colorado to defendant, 
and defendant agreed to deliver to 
plaintiff a bond of a surety company, 
in which this company obligated It¬ 
self to convey land in Mexico to 
plaintiff, defendant's delivery of 
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such a bond constituted a full per¬ 
formance, and the fact that law¬ 
less conditions in Mexico made it 
impossible to deliver a good title 
to the Mexican land was of no avail 
to plaintiff In an action against de¬ 
fendant for the value of the Mexi¬ 
can land.—Bowe v. Wright, C.C.A. 
Colo.. 281 F. 946. 

86. Tex.—Carlisle v. Green, Civ. 
App., 131 S.W. 1140. 

23 C.J. p 224 note 37. 

87. Kan.—Bierer v. Frets, 4 P. 284, 
32 Kan. 829. 

881. Mich.—Frederick v. Hlllebrand, 
165 N.W. 810, 199 Mich. 333. 

89. Kan.—Linscott v. Moseman, 114 
P. 1088, 84 Kan. 641. 

90. Kan.—^Llnscott v. Moseman, su¬ 
pra. 

23 C.J. p 228 note 22. 
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A party who is aware of alleged defects in the title 
of the other party should notify the other party 
before refusing to carry out the agreement in or¬ 
der that the title may be cleared, if possible.®^ 
However, it seems that the application of this rule 
is less strict in the case of an agreement to furnish 
a deed with an abstract of a perfect title.®® A 
party is usually entitled to a reasonable time to 
meet the objections of the other party to the title 
to land which the former offers on the exchange.®® 

A contract providing fully for the manner and 
time in which objections to the title tendered should 
be presented is binding as respects the right of the 
party tendering title to specific performance.®^ 

Waiver and estoppel, A party may waive defects 
in the title of the other party to real property in¬ 
volved,®® as by failing to raise an objection®® or 
seasonably to do so.®7 Taking and retaining pos¬ 
session of the land after knowledge of a defect in 
the title may constitute a waiver of such defect.®® 
However, where a party takes possession of the 
real estate which is to be conveyed to him, before 
the deed is executed, he is not thereby precluded 
from requiring a deed in accordance with the con¬ 
tract.®® 

As a general rule, retention of an abstract by 
the party to whom it is delivered for an unreason¬ 
able time without objection constitutes a waiver of 
defects shown by the abstract.^ The making of 
specific objections to alleged defects in an ab¬ 
stract or deed may be deemed a waiver of others 
not mentioned.® However, a party is not estop¬ 
ped to object to a defect in the title of the other 
party on the ground that he has already objected 
to the title because of another defect where at no 
time has there been a definite rejection of the title 


I 12 

based on such other defect.® It has been held that 
the act of one party in accepting an abstract be¬ 
lieving that the time had expired in which the oth¬ 
er party could require him to accept was not a 
waiver of a requirement that it show clear title.® 

e. Deliveiry and Acceptance cf Property 

Full performance of a contract for the exchange of 
personal property requires delivery and acceptance of the 
property to be transferred. Delivery may be symbolic. 

The mere fact that the contract recites that one 
of the parties acknowledges payment for certain 
articles and thereby delivers all thereof to the oth¬ 
er party docs not show that there was an actual 
delivery.® There may be a symbolic delivery of 
personal property involved in an exchange.® 

Acceptance and inspection. Performance by a 
party to a contract for the exchange of personal 
property is not complete until the goods tendered 
are accepted by the other party.^ In order to hold 
a party to an implied acceptance of personal prop¬ 
erty which is to be delivered in exchange for other 
personal property, knowledge on his part that the 
tender was made or the delivery attempted must 
be shown,® unless there are peculiar and special 
circumstances or an established custom under or 
by which the party to whom delivery is to be made 
is bound to possess such knowledge.® Loss of 
property agreed to be exchanged has been held not 
a sufficient excuse for a refusal to accept the prop¬ 
erty tendered by the other party. 

Opportunity to inspect must be given the party 
to whom a tender of personal properly is made; 
otherwise he will not be charged with a wrongful 
rejcction.il On an exchange for goods which arc 
to be exchanged at the invoice value, the party 


91. Cal.—Royal v. Pennlson, 42 P. 
39. 109 Cal. 658. 

23 C.J. p 223 note 23. 

92. Iowa.—Lessenlch v. Sellers, 93 
N.W. 348, 119 Iowa 314. 

23 C.J. p 223 note 24. 

93. Iowa.—Lewis v. Woodbine Sav. 
Bank, 165 N.W. 410, 182 Iowa 190. 

Where contract so provides 
Exchange contract, giving suffi¬ 
cient additional time to remove de¬ 
fects in title, precluded default be¬ 
fore expiration of reasonable time.— 
Pyle v. Benjamin, 283 P. 372, .102 
CaLApp. 691. 

94 . Mich.—Cohen v. Bredfeld, 216 
N.W. 376, 241 Mich. 173. 

99 . Mass.—Sleeper v. Nicholson, 87 
N.E. 473, 201 Mass. 110. 

23 C.J. p 283 note 26. 


96. N.T.—Bigler v. Morgan, 77 N.Y. 
312. 

23 C.J. p 223 note 27. 

97. Cal.—Royal v. Dennison, 42 P. 
39. 109 Cal. 568. 

23 C.J. p 223 note 28. 

98. Kan.—Keepers v. Yocum, 114 P. 
1063, 84 Kan. 564, Ann.CaB.1912A 
748. 

99. Idaho.—Newmyer v. Roush, 120 
P. 464. 21 Idaho 106, Ann.Cas. 1913D 
433. 

1. Iowa.—Lessenich v. Sellers, 93 
N.W. 348, 119 Iowa 314. 

23 C.J. p 223 note 31. 

8. Cal.—Royal v. Dennison, 42 P, 
39, 109 Cal. 658. 

Iowa.—Lessenich v. Sellers, 93 N.W. 
348, 119 Iowa 314. 

3. N.Y.—Thornton Bros. Co. v. 
Thomas H. Tully Constr. Co., 146 
N.Y.S. 166, 160 App.Dlv. 171. 
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4 . Tex.—Gaut v. Dunlap, Civ.App.. 
188 S.W. 1020. 

5. U.S.—Marsh v. McPherson, Neb., 
105 U.S. 709, 26 L.Ed. 1139. 

6. Mo.—Poplin v. Brown, 206 S.W. 
411, 200 Mo.App. 266. 

23 C.J. p 224 note 47. 

7 . Ohio.—Jenkins v. Mapes, 41 N.E. 
137. 63 Ohio St. 110. 

Mere tender does not pnes title, 
where the opposite party for good 
reason refuses to accept.—MeNabb 
V. Juergens, Iowa, 180 N.W. 768, 
modified on other grounds 185 N.W. 
581. 

8. Ohio.—Jenkins v. Mapes, 41 N.E. 
137, 63 Ohio St. 110. 

9 . Ohio.—Jenkins v. Mapes, supra, 
la Tex.—Herrington v. Holman, 25 

TeX.Supp. 256. 

11. Ohio.—Jenkins v. Mapes, 41 N.E. 
137* 63 Ohio St. 110. 
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to whom the goods are to be transferred is enti¬ 
tled to be permitted to verify the footings of the 
invoice before performing on his part.^* 

§ 13. Conditional Exchange 

General principle! governing conditional aalea are 
applicable to conditional exchangea. 

General principles governing conditional sales 


of personal property, considered in the C.J.S. ti¬ 
tle Sales § 553 et seq, also 55 C.J. p 1192 note 2 
et seq, are applicable to conditional exchanges in 
which a party delivers possession of property to 
another while retaining title until he receives pay¬ 
ment in other property in accordance with the 
terms of the contract.^® 


n. REMEDIES 


§ 14. Breach of Contract or Nonperformance 
in General 

a. Right of action 

b. Pleading; issues, proof, and variance 

c. Evidence 

d. Trial 

e. Damages 

a. Bight of Action 

(1) In general 

(2) Form of action 

(3) Failure of title to real property 

(4) Deficiency or excess in quantity 


(1) In General 

Depending on the facta of the particular case, a 
party to an exchange contract may have a right of ac¬ 
tion to recover the value of property transferred, or a 
right of action for damages, or he may sue for specific 
performance. 

Where one of the parties has fully performed the 
contract by conveying or delivering the thing which 
he agreed to give in exchange, and the other party 
fails to perform,or where neither party has per¬ 
formed and one of them, on being called on to per¬ 
form, fails or refuses to comply with his contract,i5 
the party who is not in default but is ready and 
willing to perform^® may maintain an action for 


12. Ill.—Gibson v. Brown, 73 N.E. 
578. 214 Ill. 830. 

13. BamadlM of sallov 

(1) Where the transfer of person¬ 
al property by one of the parties is 
in the nature of a conditional sale, 
he must comply with the require¬ 
ments of the statute applicable In 
order to enforce his rii^ht to retake 
the property transferred by him,— 
DouETherty v. Neville, 95 N.Y.S. 806, 
108 App.Div. 89, affirmed 79 N.E. 
1103, 186 N.Y. 578. 

(2) Where a contract was made to 
exchange a beet pulp drier for prod¬ 
ucts to be manufactured thereby, de¬ 
fendant having refused to deliver 
such products to complainant, the 
latter, having retained title to the 
drier until paid for, was entitled to 
sue at law to recover possession 
thereof and damages for defendant’s 
breach of contract, or for the bal¬ 
ance of the price unpaid in money.— 
Sugar Beets Product Co. v. Lyons 
Beet Sugar Refining Co., C.C.N.Y., 
161 F. 215. 

14. Cal.—Hahn v. Wilde, 39 P.2d 
473, 3 Cal.App.2d 422—^Feagins v. 
Burton, 279 P. 460, 100 Cal.App. 7. 

Mass.—Bachinsky v. Rogers, 173 N. 

E. 549, 273 Mass. 381. 

Mo.—Bay v. Bed well, App., 21 S.W. 
2d 203. 

Tex.—^Victory Motor Co. v. Erwin, 
C1V.APP., 12 S.W.2d 1059, error dis¬ 
missed. 

23 C.J. p 227 note 15. 

giOQtaiesosBoe to r es olsst o a , 

Where plaintiff acquiesced In de¬ 


fendant's rescission of an exchange 
contract, it was held that he was not 
entitled to recover damages.—Read- 
I er v. Frank H. Applegate, Inc., 271 
N.W. 839. 224 Wis. 574. 

Proximate cause 

Plaintiff's breach of contract to 
reduce first mortgage from thirty 
three thousand dollars to twenty 
seven thousand dollars on her farm, 
which she exchanged for defendant’s 
land, which was subject to mort¬ 
gages aggregating forty four thou¬ 
sand dollars, was not proximate 
cause of loss of farm to defendant 
by foreclosure, so as to entitle de¬ 
fendant to the damages claimed for 
the loss thereof.—Tulburt v. 
Hourscht, 248 N.W. 192, 61 S.D. 231. 

15. Ky.—Linde v. Ellis, 6 S.W.2d 

1089, 1090, 224 Ky. 649, citing 

Corpus Juris. 

Mo.—^Douthitt V. Chenoweth, App., 
34 S.W.2d 556. 

23 C.J. p 227 note 16. 

16. Cal.—Barnhart v. Blackburn, 30 
P.2d 424, 426, 137 Cal.App. 240, 
citing Corpus Juris. 

23 C.J. p 228 note 17. 

Both partiss iu default 
Where a party to an executory 
contract for the exchange of realty 
executes a note for two thousand 
dollars conditioned to be void on 
performance of the oontraot, it is a 
good defense, in an action on such 
note, that plaintiff has likewise de¬ 
faulted by failure to deliver an ab¬ 
stract showing marketable title as 
called for by the contract.—Crandall 
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V. Jacobs, 190 N.W. 379, 195 Iowa 
296. 

Party breaohlug eoutraot 

(1) Plaintiff could not recover 
damages under contract to exchange 
property if she broached contract 
herself or was party to defendant's 
breach thereof.—Bayer v. Gage, 168 
N.E. 749, 33 Ohio App. 108. 

(2) Where defendant was sued for 
specific performance of a contract to 
exchange realty and defended against 
the action and cross-petitioned for 
damages, and evidence showed that 
defendant first breached the con¬ 
tract, trial court was authorized in 
denying defendant damages.—John¬ 
son v. Powers, Okl., Ill P.2d 191. 

Biquidatod damages 

(1) Party to contract for exchange 
of property had option to treat con¬ 
tract as ended or to bring action for 
liquidated damages provided therein 
when other party without qualifica¬ 
tion renounced contract and refused 
to perform thereunder.—Kocsls v. 
Wroblewski, 196 N.E. 367, 100 Ind. 
App. 653. 

(2) Party defaulting was liable 
to other parties for liquidated dam¬ 
ages, notwithstanding impossibility 
of performance known to broker em¬ 
ployed by all.—Green v. Kaempf, 212 
N.W. 406, 192 Wis. 636* 

Ckmtvaot not spsolfloally snfovooabls 
'Party to exchange of property was 
entitled to full performance by oth¬ 
er party, who had received all bene¬ 
fits thereunder, or reimbursement 
for deficiency, regardless of Insuffl- 
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damages for the breach of contract against the 
party who fails or refuses to perform, or in a prop¬ 
er case may sue for specific performance as shown 
in the C.J.S. title Specific Performance § 63, also 
58 C.J. p 1025 notes 63-68, but there can be no ac¬ 
tion at law for the consideration agreed to be ex¬ 
changed. 

A party not in default who rescinds the contract 
may recover the specific property with which he 
has parted^® or the value thereof.^® However, a 
suit to recover property transferred to defendant, 
who breached the contract, is a waiver of the right 
to sue for damages for the breach.20 Where the 
title to personal property which was to have been 
transferred to plaintiff in exchange for other prop¬ 
erty has passed to plaintiff, he may maintain an ac¬ 
tion to recover such personal property^i or its val¬ 
ue but where the contract is wholly executory, 
neither party having obtained possession of the 
property which was to have been transferred to 
him, an action to recover the property to be so 
transferred will not lie;23 and a like rule applies 
with respect to the recovery of personal property 
which under the contract is to be exchanged for 
real property.^^ 

Boot money. Boot money as part of the consid¬ 
eration of an exchange of property may be consid¬ 
ered as part of the purchase price with respect to 
which the parties may avail themselves of the usual 
remedies.25 However, a party may lose his right 
to claim the balance of boot money from the other 
party by the method of dealing with the latter and 
their common agent.2® 

Defenses, In an action on a contract for the ex¬ 
change of property, defendant may set up any de¬ 
fense he has relating thereto,27 unless estopped.28 


On defendant’s admission of the only reason for 
not carrying out the exchange, all other inconsist¬ 
ent defenses become immaterial.29 

In a proper case fraud may be set up as a de¬ 
fense®® or as a basis of claim for damages by way 
of recoupment, set-off, or counterclaim®^ in an ac¬ 
tion for breach of contract for the exchange of 
property. Fraud with respect to a separate and in¬ 
dependent contract ma^ not be relied on as a de¬ 
fense to an action on the contract.®® It has been 
held that, where a counterclaim based on an alleged 
fraud which did not render the contract void in its 
inception is withdrawn, defendant cannot thereafter 
rely on the alleged fraud as a defense to an action 
on the contract.®® In an action to recover personal 
property which was to have been transferred to 
plaintiff in exchange for certain real property, de¬ 
fendant may set up a defense of fraud where the 
contract is not under seal.®^ 

Time to sue, A party, having effected rescission, 
need not sue to recover his loss before expiration 
of the time within which he would be required to 
rescind,®® and conversely, where defendant’s acts 
amount to a refusal to perform, plaintiff may sue 
without waiting for the expiration of the contract.®® 

(2) Form of Action 

An action for broach of an exchange contract ehould 
be on the agreement and for breach of It and ordinarily 
should not be brought on the common counts for goods 
sold and delivered. 

In general where goods are sold to be paid for 
wholly or in part by other goods the action must be 
on the agreement and for breach of it,2*^ and not 
on the common counts for goods sold and deliv¬ 
ered.®® A like rule has been held to apply where 
defendant agrees to convey real property in ex- 


clency of contract to support spe¬ 
cific performance.—Jacks v. Man¬ 
ning, Tex.Clv.App., 297 S.W. 68S. 

17. Cal.—Barnhart v. Blackburn, 80 
P.2d 424, 137 Cal.App. 240. 

16, Iowa.—Jewell v. Norris, 62 N. 

W. 740. 94 Iowa 241. 

Tex.—Victory Motor Co. v. Erwin, 
CIv.App., 12 S.W.2d 1059, error dis¬ 
missed. 

23 C.J. p 228 note 21. 

19l Qa.—Tifton Chevrolet Co. v. 
Mathis. 163 S.E. 308. 44 Ga.App. 
839, citing Oorpus Jurifl. 

23 C.J. p 228 note 22. 

flO. Tex.—^Victory Motor Co. v. Er¬ 
win, CIv.App., 12 S.W.2d 1069, er¬ 
ror dismissed. 

21. Ill.—Rhea v. Rlner. 21 Ill. 526. 
N.Y.—Morgan v. Powers, 66 Barb. 
86 . 


22. Vt.—Russell v. Phelps, 50 A. 
1101, 73 Vt. 390. 

23 C.J. p 228 note 24. 

23. Miss—Wachstetter v. Brown, 
58 So. 530, 101 Miss. 546. 

21. Neb.—Barrett v. Turner. 2 Neb. 
172. 

26. N.C.—Copeland v. Fowler, 66 S. 

E. 216, 151 N.C. 353. 

23 C.J. p 228 note 28. 

26. Kan.—O’Meara v. Heer, 102 P. 
478. 80 Kan. 435. 

23 C.J. p 228 note 29. 

27. Cal.—Hahn v. Wilde, 89 P.2d 
473, 3 Cal.App.2d 422. 

28. Ga.—Dunlop Tire & Rubber Co. 
v. White, 164 S.E. 414, 45 Ga.App. 
268. 

22. Tex.—^Veselka v. Forres, Civ. 
App., 283 S.W. 303. 
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30. Tex —Crosslands v. Evans, Civ. 
App.. 102 S.W.2d 498. 

23 C.J. p 228 note 30. 

31. Mass.—Davis v. Elliott, 15 Gray 
90. 

23 C.J. p 228 note 31. 

32. Kan.—Blerer v. Pretz, 4 P. 284, 
32 Kan. 329. 

33. Kan.—Bierer v. Fretz, supra. 

34. Ill.—Robinson v. Tetter, 87 N. 
E. 363, 238 Ill 320. 

85. Minn.—Krzyzaniak v. Maas, 233 
N.W. 595, 182 Minn. 83. 

36. Cal.—Feagins v. Burton, 279 P. 
460, 100 Cal.App. 7. 

37. Ga.—Adams v. Fleming, 127 S. 
E. 819, 33 Ga.App. 742. 

23 C.J. p 229 note 45. 

38. Me.—Slayton v. McDonald, 73 
Me. 60. 

23 C.J. p 229 note 46. 
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change for goods delivered to him and there is 
nothing to show that the property involved was 
priced at its cash value but an action for goods 
sold and delivered has been permitted on defendant’s 
failure to transfer property in exchange where the 
price of the goods delivered is fixed by the con¬ 
tract.^® A like rule has been held to apply where 
there is a mere reservation on the part of defend¬ 
ant of a privilege to make payment in goods.^i 
Where one of the parties has departed from the 
special contract by bringing an action of assumpsit 
for goods sold and delivered, the other party has 
been permitted subsequently to recover in such an 
action for the goods delivered by him .^2 
It seems that a person who has delivered goods 
pursuant to a contract by which he was to receive 
therefor certain real property may, on the other 
party’s refusal to convey, rescind the contract and 
recover in assumpsit the actual value of the proper¬ 
ty delivered.^® Where in the case of an agreement 
for the exchange of real property defendant’s con¬ 
tract is enforceable, plaintiff should plead the spe¬ 
cial contract and defendant’s failure to perform 
pursuant thereto,^^ and in such case there can be 
no recovery under the common counts where the 
contract is wholly executory.^® So the person who 
conveys land in exchange for personal property to 
be transferred to him should usually plead the spe¬ 
cial contract.^® Where defendant’s promise to con¬ 
vey land is void and unenforceable, on his refusal 
to convey there arises an implied promise to pay for 
what he has received under the contract, and plain¬ 
tiff can recover in an action of assumpsit the value 
of the property transferred by him.^7 An action to 
recover the difference in value arising on an oral 
contract for the exchange of lands should not be 


based on the oral agreement, but on the exchange 
as executed.^® 

One entitled to rentals after an exchange can 
maintain an action for money had and received, 
notwithstanding an agreement entitling him to such 
rentals.^® 

An action to recover a stipulated sum on failure 
of defendant to make title has been held not one 
to enforce a forfeiture or to recover a penalty.®® 

Trover. A party to a contract of exchange to 
whom title in the property which was to be deliv¬ 
ered to him has passed may maintain trover where 
the other party refuses to make delivery.®^ So, 
also, trover may lie to recover personal property de¬ 
livered by plaintiff to defendant and converted by 
the latter, where plaintiff may and does rescind the 
contract.®® 

(3) Failure of Title to Real Property 

On a technical exchange of real property, a party 
may, on the failure of title, make a reentry on the land 
given by him In exchange. 

Where the contract has been executed and deeds 
exchanged and the transaction is not a technical ex¬ 
change, there is no right of reentry on the land 
conveyed by the injured party,®® and his remedy is 
an action for damages on the covenants or warran¬ 
ty in the deed.®^ However, where the contract is 
still executory, the injured party may sue for dam¬ 
ages for a breach of the contract,®® or he may re¬ 
cover the property transferred,®® or its value,®^ in 
an appropriate action for that purpose. 

Questions as to the right to maintain an equita¬ 
ble action for cancellation because of failure of ti¬ 
tle are treated in Cancellation of Instruments. 


39. Mich.—^Pierson v. Spaulding. 27 
N.W. 865, 61 Mich. 90. 

23 C.J. p 229 note 47. 

40. III.—McKinnie v. Lane, 82 N.E. 
878, 240 Ill. 644, 120 Am.S.R. 338. 

23 C.J. p 229 note 48. 

41. Vt.—Way v. Wakefield, 7 Vt, 
223. 

42. Mass.—Goodrich v. Lafllin, 18 
Mass. 67. 

43. Minn.—Reynolds v. Franklin. 43 
N.W. 53, 41 Minn. 279. 

44. Mich.—^Nugent v. Teachout, 85 
N.W. 264, 67 Mich. 671. 

23 C.J. p 229 note 58. 

43. 111.—Miller v. Walker. 158 Ill. 
App. 276. 

42. Oa.—Butler v. Sams, 75 S.E. 
1127, 188 Ga. 748. 

47. Mass.—^Basford y. Pearson, 9 
Allen 387. 86 Am.D. 764. 

28 C.J. p 230 note 56. 


4a N.T.—Ing V. Roberto, 1 N.Y.City 
Ct. 371. 

49. Cal.—Marshall v. Swaim. 282 P. 

423, 102 CaLApp. 119. 

Person liable 

One entitled to rentals after ex¬ 
change could sue grantor's wife re¬ 
ceiving rentals for money had and 
received aside from contractual re¬ 
lation.—Marshall v. Swaim, supra. 
90. Cal.—Imes v. MacDonald, 298 P. 

173, 113 Cal.App. 427. 

51. Ill.—Newlin v. Prevo, 90 Ill. 
App. 515. 

23 C.J. p 230 note 59. 
sa Ga.—^Dunlop Tire Sc Rubber Co. 
V. White, 164 S.&. 414, 45 Ga. 
App. 268—Tifton Chevrolet Co. v. 
Mathis, 168 S.R 308, 44 Ga.App. 
839. 

28 C.J. p 230 note 60. 

Xomej verdict may be taken by 
plaintiff.—Trippe v. Crescent Farms, 
197 S.B. 880, 58 Ga.App. 1. 
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5a Or.—^Windsor v. Colllnson, 52 
P. 26, 32 Or. 297. 

23 C.J. p 237 note 21. 

54. U.S.—McFarland v. Hanes, D.C. 
N.C., 286 F. 937. 

23 C.J. p 237 note 22. 

Suit by agent 

A parly to an Indenture for the 
exchange of lands is not prevented 
from recovering on the covenants 
therein by the mere fact that the 
Indenture recites that he is to re¬ 
ceive possession of the other party's 
land as agent for a specified third 
person.—Couch v. Ingersoll, 2 Pick., 
Mass., 292. 

55. Minn.—^Donlan v. Evans, 42 N. 
W. 472, 40 Minn. 501. 

56. Ky.—Thacker v. Belcher, 11 8. 
W. 8, 10 Ky.U 853. 

28 C.J. p 237 note 24. 

57. Mass.—Basford v. Pearson, 9 
Allen 387, 86 Am.D. 764. 

23 C.J. p 237 note 25. 
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In case of a technical exchange of land there is 
as incident thereto a warranty of title, and either 
party may, on the failure of the title to the prop¬ 
erty received by him, make a reentry on the land 
given by him in exchangc.58 Under the technical 
rules of the common law, the injured party was 
given the right to vouch and recover over in val¬ 
ue.®® Only the parties to the exchange or their 
heirs may vouch by force of the warranty; there¬ 
fore an assignee of one of the parties can neither 
reenter nor vouch, but a parly to the exchange may 
reenter, although the land conveyed by him has 
been transferred by the other party.®® 

The foregoing rules do not apply to an exchange 
of chattels.®! 

(4) Deficiency or Excess in Quantity 

Where quantity la material, a party la entitled to re¬ 
lief for a deficiency In quantity of the property con¬ 
veyed to him. 

Where an exchange is made without reference to 
the number of acres and the value received by each 
party is substantially equal, there can be no re¬ 
covery for .shortage,®2 but where it appears that 
the quantity is material, a party to the contract has 
been permitted to recover as for breach of contract 
for a deficiency in the quantity of land conveyed to 
him.®® A party is not entitled to recover for an 
alleged excess in the quantity of the land conveyed 
w-here it appears that in making the exchange he 
joined with his coowner in a deed to the other par¬ 
ty to the exchange and that he is liable on the joint 
warranty for a deficiency, although his agreement 
with the other party to the exchange was for a 
transfer of his several interests.®^ There can be 
no recovery based on the alleged fact that a por¬ 
tion of the goods transferred by the party seeking 
a recovery in exchange for certain lands was omit¬ 
ted from the invoice of such goods where the evi¬ 
dence does not authorize a finding that there was 
such an omission.®® Where there is an agreement 


to exchange one class of goods for another class, 
one of the parties is not entitled to recover from 
the other the value of goods delivered in excess of 
the value of the goods received without proof of a 
breach of the agreement on the other’s part by a 
refusal to deliver goods to the extent of the value 
of the goods delivered to such other,®® 

Mistake, Where there is a mutual mistake con¬ 
cerning the number of acres to be conveyed, the 
injured party may obtain relief either at law®*^ or 
in equity.®® It seems that in order to obtain relief 
because of a mistake as to the quantity of the prop¬ 
erty conveyed the injured party must on discovery 
of the deficiency give prompt notice to the other 
party to the contract and demand a correction.®® A 
party who knowingly transfers more than a speci¬ 
fied number of acres is not entitled to recover the 
value of the excess over such number on the ground 
of mistakc.70 

Excess on sale of exchanged property. Where a 
contract requires one party to sell to a third per¬ 
son property which such party receives in exchange 
and account for the price received in excess of a 
certain amount, and such party elects in making 
the sale to take property in exchange for part of 
the price, he must account therefor at the value at 
which he agrees with such third person to take it.*^! 

Set-off of notes. Where certain notes given by 
a party to an exchange of land constitute a part 
of the consideration, such notes are subject to set¬ 
off for a deficiency in the land conveyed to the mak¬ 
er of the notes.'^2 

b. Pleading; Issues, Proof, and Varianoe 

The general rules of pleading In civil actions apply 
In actions based on nonperformance of contracts for 
the exchange of property. 

The general rules of pleading in civil actions ap¬ 
ply in actions based on nonperformance of contracts 
for the exchange of property, including the bill, dec- 


68. Ky.—Grimes v. Redmon, 14 B, 
Mon. 234. 

23 C.J. p 237 note 80. 

68. Pa.—Bixler v. Saylor, 68 Pa. 
146. 

23 C.J. p 237 note 31. 

ea Pa.—-Dean v. Shelly, 67 Pa. 426. 
98 Am.D. 235. 

61. Pa.—Bixler v. Saylor, 68 Pa. 
146. 

88. Tex.—Bamum v. Howard, Civ. 
App., 167 S.W. 746. 

83. Minn.—Reynolds v. Franklin, 48 
N.W. 68, 41 Minn. 279. 

28 C.J. p 287 note 48. 

83G.J.S.--5 


64. W.Va.—Currey v. Lawler, 11 S. 
B. 897, 29 W.Va. 111. 

65. Iowa.—Harm v. Voss, 82 N.W. 
763. 

66. N.Y.—Long Island R. Co. v. 
Verree, 69 N.Y. 486. 

67. N.C.--Grlffln v. Barrett, 97 S.E. 
394, 176 N.C. 473. 

23 C.J. p 238 note 60. 

68. Iowa.—Fisher y. Trumbauer, 
138 N.W. 628, 141 N.W. 419, 160 
Iowa 266. 

23 C.J. p 238 note 61. 

68. Ky.—Barton v. Jones, 267 S.W. 
214, 206 Ky. 238. 

65 


Wis.—Selleck v. Griswold, 6 N.IV. 
213, 49 Wis. 39. 

Ibapso of time has been held not 
to work an estoppel or prevent re¬ 
covery for shortage where there had 
been no change in the condition of 
the parties.—Huffman v. Landes, 177 
S.B. 200, 163 Va. 662. 

70. Ky.—Brown v. Geiger, 11 Ky. 
Op. 240. 

71. Colo.—Benford v. Yockey, 164 P. 
726. 63 Colo. 96. 

28 C.J. P 238 note 64. 

78. Tenn.—Frame v. Tabler, Ch.A.., 
62 S.W. 1014. 
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laration, or complaint,the plea or answer,^* and 
other pleadings.'^6 Thus an allegation which con¬ 
stitutes a mere legal conclusion will not be consid¬ 
ered,^® mere matters of surplusage may be disre- 
garded,77 and defective allegations in the petition 
may be cured by the allegations in the answer,78 or 
by amendments.^® 

The complaint should allege a performance by 
plaintiff or readiness and willingness to perform,®® 
including the performance by him of conditions 
precedent,81 or an excuse for nonperformance.®® 
However, in the case of independent covenants, 
plaintiff may declare for a breach without taking 
notice of his own covenants.®® The provision of 
the contract with respect to which a breach is 
claimed should be alleged in the complaint,®^ and 
the nature and character of the breach should be 
defined and specified.®® The complaint should con¬ 
tain a claim for damages sought to be recovered,®® 


33 C.J.S. 

as well as a statement of facts on which such 
damages may be predicated.®^ 

In trover for conversion of property transferred 
by plaintiff only the ultimate facts constituting the 
cause of action need be alleged,®® and plaintiff need 
not allege the facts on which his right to rescind 
is based.®® 

In an action for boot money the complaint need 
not allege that the goods transferred by plaintiff to 
defendant were of the kind and quality contracted 
for, or that they were free from liens.®® The com¬ 
plaint in an action setting forth a special agree¬ 
ment for the exchange of personal property and 
the nonpayment of boot money is sufficient where 
the nonpayment is averred generally with no par¬ 
ticular statement of the manner and periods of pay¬ 
ment, where such boot money is due.®i 
Issues, proof, and variance. General rules as to 
issues, proof, and variance apply.® 2 Where an al- 


BXCHANOE OF PROPERTY 


73 , Qa.—^Byrd v. Atlanta Title & 
Trust Co., 155 S.E. 190, 171 Ga. 
251. 

23 C.J. p 230 note 63. 

OomplaifLt tiM snULolsiit 

(1) In ETcneral. 

Cal.—Yoakum v. Hogan, 265 P. 531, 
89 Cal.App. 649. 

Ga.—Eller v. McMillan, 163 S.E. 910, 
174 Ga. 729. 

Tex.—^liiberto v. Sanders, Com.App., 
269 S.W. 1080, reversing, Civ.App., 
248 S.W. 120. 

(2) To show offer to restore stat¬ 
us quo. 

Ga.—^Fletcher v. Fletcher, 124 S.E. 
722, 168 Ga. 899. 

N.Y.—-Nucclo V. 103 East 114th St. 
Realty Corporation, 241 N.Y.S. 333, 
136 Misc. 485, affirmed 249 N.Y.S. 
909, 232 App.Div. 802. 

Complaint hold huraffioiont 

(1) In general. 

Cal.—Martin v. Pritchard, 199 P. 846, 
62 Cal.App. 720. 

Ga.—Woodruff v. Cooper, 179 S.E. 
104, 180 Ga. 476. 

(2) To show offer to restore stat¬ 
us quo.—^Woodruff v. Cooper, supra. 

(3) To state cause of action for 
damages.—Miller v. Dyer, Cal.App., 
120 P.2d 82. 

DoMclptlon of land 

It is not sufficient to allege that 
by the Imperfect description of the 
land Involved given in the contract 
the parties intended to convey cer¬ 
tain property, but the complaint 
must contain averments of such ex¬ 
trinsic matter as may be necessary 
to render complete the description 
of the land given in the written con¬ 
tract where such description Is in¬ 
complete.—Marriner v. Dennison, 20 
P. 886, 78 Cal. 202. 


74. Tex.—Crossland v. Evans. Civ. 
App., 102 S.W.2d 498. 

23 C.J. p 230 note 64. 

Answer held snAoient 

(1) In general.—Burroughs v. 
Southern Colonization Co., 173 N.E. 
716. 96 Ind.App. 93. 

(2> To show fraud. 

Ind.—Burroughs v. Southern Coloni¬ 
zation Co., 173 N.E. 716, 96 Ind. 
App. 93. 

Tex.—Nesbitt v. Hudson, Civ.App., 
230 S.W. 746. 

(3) To show existence of condi¬ 
tion precedent.—Savage Realty Co. 
V. Lust, 196 N.Y.S. 296, 203 App.Div. 
65. 

Answer held Insnffiolent 

In action to recover for defend¬ 
ants' failure to restore city realty to 
plaintiffs after defendants' rescis¬ 
sion of exchange agreement whereby 
plaintiffs exchanged city realty for 
farm, where defendants' answers 
were general denials, defense of no 
demand for return of city realty was 
not open to defendants.—Me Mil lion 
V. Triplett, 118 S.W.2d 616, 233 Mo. 
App. 326. 

75. Iowa.—Ruegnitz v. Harrington, 
183 N.W. 605. 

23 C.J. p 230 note 65. 

Oomitsrolalm dsfensivs ofoly 
Iowa.—Ruegnitz v. Harrington, su¬ 
pra. 

78. Iowa.—Johnston v. Robertson, 
162 N.W. 66, 179 Iowa 838. 

23 C.J. p 230 note 66. 

77. Cal.—^Laughlln v. Pacific Coast 
Motor Car Co., 169 P. 996, 177 Cal. 
86 . 

23 C.J. p 230 note 67. 

78. Kan.—^Bierer v. Fretz, 4 P, 284, 
32 Kan. 329. 


79. Tex.—Garrett v. Butler, Civ. 
App., 260 S.W. 1069. 

80. Ala.—Ferlesie v. Cook, 78 So. 

915, 201 Ala. 571. 

La.—Brandon v. Smith, 133 So. 489, 
16 La.App. 130. 

Complalat held sufficient 
Tex.—Cowsar v. Rhodes, Civ.App., 
41 SW.2d 115. 

81. Mass.—Couch v. Ingersoll, 2 
Pick. 292. 

23 C.J. p 230 note 76. 

8A Mass.—Couch v. Ingersoll, 2 
Pick. 292. 

83. Mass.—Couch v. Ingersoll. su¬ 
pra. 

84. Ala.—Ferlesie v. Cook, 78 So. 

916, 201 Ala. 671. 

23 C.J. p 230 note 77. 

85. Ala.—Ferlesie v. Cook, supra. 
88 . Cal.—Yoakum v. Hogan, 265 P. 

631, 89 Cal.App. 649. 

Iowa.—Lewis v. Woodbine Sav. Bank, 
166 N.W. 410, 182 Iowa 190. 
Complaint held anffioieiLt 
Ariz.—Clark v. Matley, 5 P.2d 416, 
39 Ariz. 263. 

87. Cal.—Barnhart v. Blackburn, 30 
P.2d 424, 137 Cal.App. 240—-Martin 
V. Pritchard, 199 P. 846, 62 Cal. 
App. 720. 

Tex.—Thurman v. Day, Civ.App., 68 
S.W.2d 238. 

23 C.J. p 230 note 80. 

88 . N.D.—Mulroy v. Jacobson, 139 
N.W. 697, 24 N.D. 364. 

88 . N.D.—Mulroy v. Jacobson, su¬ 
pra. 

90. Ind.—Sharp v. Radebaugh, 70 
Ind. 647. 

91. N.Y.—Porter v. Talcott, 1 Cow. 
369. 

98. What must be proved 
I Makers of vendor’s lien note given 
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, legation in the petition is not denied, it stands as 
an admitted fact in the cause and requires no tes¬ 
timony to support it.®3 The evidence offered should 
be material to the issues raised by the pleadings, 
and a material variance is fatal,®® Thus, an aver¬ 
ment of a contract of sale is not supported by proof 
of an exchange,®® and an allegation of full per¬ 
formance is not supported by proof of an unpleaded 
waiver of performance.®^ Under a complaint 
framed on the theory that plaintiff has rescinded a 
contract for the exchange of real property and is 
entitled to recover the value of the land conveyed 
by him, he is not entitled to recover damages as for 
a breach of the contract.®® 

c. Evidence 

The rules of evidence applicable In civil actions gen¬ 
erally are controlling In actions for breach of a contract 
for the exchange of property. 

In accordance with general rules, plaintiff must 


prove the facts on which his right to recover de¬ 
pends.®® In an action for breach of contract de¬ 
fendant has the burden of proving an affirmative 
defense,^ such as mistake® or fraud.® Defendant 
has also the burden of proving the averments of 
his counterclaim.^ 

General rules are applicable with respect to pre¬ 
sumptions in actions on exchange contracts,® and 
fraud will not be presumed.® 

The general rules as to admissibility of evidence 
apply in actions based on a breach of such con¬ 
tracts,*^ and all competent evidence is admissible, un¬ 
der proper pleadings, to establish the cause of ac¬ 
tion® or defense,® or to disprove matters relied on 
as a defense.^® 

The general rules as to the weight and sufficiency 
of evidence are applicable in actions based on non¬ 
performance of contracts for the exchange of prop- 
crty.i^ 


In exchange of land to be relieved of 
liability thereon on ground of fraud 
perpetrated in exchange were not re¬ 
quired to show their total damage 
but only that such damage exceeded 
amount due on note.—Crossland v. 
ICvans, Tex.Clv.App.. 102 S.W.2d 498 

93. Cal.—^Aycock v, Carr, 288 P. 448, 

105 Cal.App. 675. j 

94. Idaho.—Foss v. Dahlquist, 279 
P. 407, 48 Idaho 30. 

Iowa.—(lolden v. Bilbo, 184 N.W. 
643, 192 Iowa 319. 

Vt.—'Flint v. Davis, 8 A.2d 671, 110 
Vt. 401. 

23 C.J. p 231 note 88. 

95. Ala.—Moore v. Whitmore, 66 So. 
601, 189 Ala. 615. 

No variailoe 

Cal.—Klcgman v. Moyer, 266 P. 1009, 
91 Cal.App. 333. 

96. Vt.--Vall v. Strong, 10 Vt. 457. 

97. N Y.—Imperator Realty Co. v. 
Tull. 167 N.Y.S. 210, 179 App.Dlv. 
761. 

98. Iowa.—McConnell v. Newell, 111 
N.W. 17, 133 Iowa 736. 

Baeovery of coiuildaratioiaL paldi 

and not value of land, held authoriz¬ 
ed.—Sletsema v. Anderson, 176 N.W. 
611, 188 Iowa 661. 

99. Cal.—Williams v. Belling, 245 P. 
465, 76 Cal.App. 610. 

Tex.—Piles v. Spencer, Civ.App., 62 

S.W.2d 161, error dismissed. 

Wls.—Hinze v. Kurtz, 181 N.W. 720, 
178 Wls. 679. 

23 C.J. p 231 note 96. 

Plaintiff turn ImrAan of pioof 

(1) As to performance or tender 
of performance on his part.—Lewis 
V. Van Hooser, 227 S.W. 618, 206 
Mo.App. 618. 


(2) As to damage and extent I 
thereof. 

Cal.—Hahn v. Wilde, 293 P. 30, 211 
Cal. 62. 

Towa.—Lewis v. Woodbine Sav. ] 
Dank. 165 N.W. 410. 182 Iowa 190. 
Wash.—Hall v. Matbewson, 74 P.2d 
209. 192 Wash. 661. 

1. Mo.—Miller v. Snyder, 129 S.W. 

1073, 149 Mo.App. 97. 

Tex.—Bennett v. Giles, Civ.App., 12 
S W.2d 843. 

8. Iowa.—McCann v. Clark, 148 N. 
W. 1025, 166 Iowa 705. 

3. Mo.—Dyer v. Cowden, 164 S.W. 
156, 168 Mo.App. 649. 

4 - Conn.—Trowbridge v. Jefferson 
Auto Co„ 103 A. 843. 92 Conn. 669. 

5. Valao of pvoporty 

Presumption, that par value of 
stock \h prima facie actual value 
does not warrant presumption, in 
action to recover exchange price, 
that stock was actually purchased 
or accepted at par value.—Hahn v. 
Wilde, 293 P. 30, 211 Cal. 62. 

6 . Iowa.—Sutton v. Greiner, 159 N. 
W. 268, 177 Iowa 632. 

7. Ark.-Wildrlck v. Raney, 282 S. 
W. 17, 170 Ark. 1194. 

Cal.—Sherwood v. Turner, 217 P. 

816, 62 Cal.App. 740. 

Mo.—Powell V. Dorton, 12 S.W.2d 
453, 321 Mo. 639. 

R.I.—^Northway Motor Sales Co. v. 
Pugh, 116 A. 485. 

23 C.J. p 231 note 3, p 234 note 60 
lb]. 

& Ala.—Ben Cheeseman Realty Co. 
V. Thompson, 112 So. 161, 216 Ala. 
9. 

Mass.—Bachinsky v. Rogers, 178 N. 
E. 649, 273 Mass. 381. 
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S.D.—Ward v. Reisdorf, 226 N.W. 

339. 65 S.D. 322. 

23 C.J. p 231 note 4. 
avldsiLoe held admissible 

(1) In general.—Klegman v. Moy¬ 
er, 266 P. 1009, 91 Cal.App. 333. 

(2) Contract for exchange of prop¬ 
erty.—Golden V. Bilbo, 184 N.W. 643, 
192 Iowa 319. 

(3) Evidence as to value of prop¬ 
erty.—Henderson v. Rowe, Tex.Civ. 
App., 93 S.W.2d 689, error dismissed. 

(4) Evidence to show repudiation 
of 'contract.—McMillion v. Triplett, 
118 S.W.2d 615, 233 Mo.App. 326. 

9. Ky.—Gordon v. Wanless, 21 S.W. 

2d 815, 231 Ky. 498. 

Tex.—Anderson v. Hutto, Civ.App., 
126 S.W.2d 709, error refused— 
Bennett v. Giles, Civ.App., 12 S.W. 
2d 843—^Williams v. Craig, Civ. 
App.. 252 S.W. 876. 

Vt.—Luce V. Brown, 118 A. 530, 96 
Vt. 140. 

23 C.J. p 232 note 5. 
lOi Mich.—Dlkeman v. Arnold, 44 
j N.W. 407, 78 Mich. 455. 

23 C.J. p 232 note 6. 

11. Neb.—Weary v. Westering, 192 
N.W. 324, 109 Neb. 764. 

23 C.J. p 232 note 8. 

■vldeacs held snlBolMLt 
(1) In general. 

Ark.—Crowe v. Davidson, 72 S.W.2d 
763, 189 Ark. 414. 

Cal.—Hackler v. Tubach, 19 P.2d 295, 
129 Cal.App. 680—Klegman v. Moy¬ 
er, 266 P. 1009. 91 Cal.App. 333— 
McGowan v. Burg Bros.. 210 P. 
545, 69 Cal.App. 219. 

Colo.—Kitt V. Runge, 282 P. 1067, 
86 Colo. 479. 

Conn.—Hosmer v. Butler, 143 A. 526, 
108 Conn. 466. 

Iowa.—Bandemer v. Benson, 270 N. 
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d. Trial 

Quettlont of law aro for the court, but quoatlona of 
fact arioino on eonHletina evidoneo are for the Jury. In 
accordance with general ruloa, Inatructiona ahould be cor- 
roct, warranted by the evidence, and ahould not be 
mlaleading. 

In accordance with general rules, questions of 
law are for the court.^^ Unless the court is trying 
the case without a jury, questions of fact on 


which there is sufficient evidence to be submitted 
to the jury,^^ but which is conflicting or of a doubt¬ 
ful character,15 are for the jury. Questions held 
to be for the jury include questions as to the value 
of the property agreed to be exchanged,!® the ex¬ 
istence of fraud where fraud is set up as a de¬ 
fense,!^ the waiver of the right to rescind for 
fraud,!® whether the contract has been abandoned,!® 


W. 853—McGregor Subdivision Co. 

V. Mabie, 191 N.W. 117, 194 Iowa 
1259. 

Kan.—Owen v. Christopher, 62 P.2d 
860. 144 Kan. 765. 

La.—Morris v. Miller, 141 So. 500. 
19 La.App. 776—Petosla v. Semple, 
126 So. 769, 12 La.App. 213. 

Mich.—^Krysinski v. Whipple, 226 N. 

W. 828. 248 Mich. 195. 

Mo.—Powell V. Dorton, 12 S.W.2d 
468, 321 Mo. 639—McMillion v. 

Triplett. 118 S.W.2d 615, 233 Mo. 
App. 326—Field Bros. v. Green, 
App., 236 S.W. 1076. 

N.M.—Moritzky v. Bobo, 72 P.2d 24, 
41 N.M. 671. 

Or.—^Malcolm v. Tate, 267 P. 627, 125 
Or. 419. 

R. I.—Lavallee v. Carle, 148 A. 808— 
Smith V. Morgan, 131 A. 81. 

S. D.—Overgaard v. Goodhope, 184 N. 
W. 2. 44 S.D. 379. 

Tex.—Anderson v. Hutto, CIv.App., 
126 S.W.2d 709, error refused— 
Szanto V. Pagel, CIv.App., 47 S.W. 
2d 632, error dismissed—Branom 

V. Scott, Civ.App., 24 S.W.2d 499-- 
Mazac v. Conner, Civ.App., 296 S. 

W. 641—Garrett v. Butler, Civ. 
App., 260 S.W. 1069. 

Wash.—Hardinger v. Fullerton, 6 P. 
2d 987, 166 Wash. 483. 

(2) To establish exchange con¬ 
tract. 

Ky.—Colwell v. Holliday, 63 S.W.2d 
776, 260 Ky. 684. 

Tex.—Pridgen v. Furnish, Civ.App., 
11 S.W.2d 844, affirmed, Com.App., 
23 S.W.2d 307. 

(3) To show no contract existed. 
—Cloud V. Burnett, 206 N.W. 283, 
201 Iowa 733. 

(4) To sustain Judgment for 
plaintiff. 

Iowa.—In re Gensicke's Estate, 237 
N.W. 833. 

La.—^Harkness v. Leggett, 131 So. 
190, 171 La. 406. 

Okl.—Beiry-Tldwell, Inc., v. Tanner, 
6 P.2d 798, 164 Okl. 93. 

R,I.—^Northway Motor Sales Co. v. 
Pugh, 116 A. 486. 

Tex.—^Henderson v. Rowe, Civ.App.. 
93 S.W.2d 689, error dismissed. 

(6) To sustain Judgment for de¬ 
fendant.—Puterbaugh v. Headberg, 
89 P.2d 889, 149 Kan. 768. 


(6) To show rescission. 

Ark.—^Robertson v. Lain. 269 S.W. 
674. 168 Ark. 210. 

Wash.—Sherman v. Nilson, 290 P. 
693. 168 Wash. 702. 

(7) To show exchange of land was 
in gross and not by acre. 

Ky.—Cook V. McKee, 29 S.W.2d 671, 
235 Ky. 1. 

Va.—^Huffman v. Landes, 177 S.B. 
200, 163 Va. 662. 

(8) To show mutual mistake.— 
Ward V. Relsdorf. 226 N.W. 839, 66 
S.D. 322. 

Bvldenne held iasuttoiclat 

(1) In general. 

Ala.—Davidson v. Brown. 110 So. 
384, 215 Ala. 205. 

Iowa.—Lcgvold v. Olson, 189 N.W. 

737, 194 Iowa 1000. 

Ky.—Jones v. Brammer. 17 S.W. 2d 
736, 229 Ky. 649—Kentucky Port¬ 
land Cement & Coal Co. v. Steck- 
el, 176 S.W. 663, 164 Ky. 420. 

La.—Odell v. Babcock, 141 So. 407, 
19 La.App. 622. 

Minn.—Bauman v. Peters, 231 N.W. 
613, 181 Minn. 85. 

Mo.—.Tones v. Reeves, App., 41 S.W. 
2d 605. 

N.J.—Ginsberg v. Wolters, 121 A. 

730, 94 N.J.Eq. 632. 

Okl.—Jones v. Harper, 278 P. 349, 
137 Okl. 143. 

Tex.—Cowsar v. Rhodes, Civ.App., 
41 S.W.2d 115. 

Utah,—Combined Metals v. Bastian. 
267 P. 1020. 71 Utah 635. 

(2) To support Judgment for 
plaintiff. 

Cal.—Ellwood v. Niedermeyer, 66 P. 

2d 279, 12 Cal.App.2d 699. 

Mont.—Larose v. O’Connell. 216 P. 
796, 68 Mont. 160. 

Wash.—Hall v. Mathewson, 74 P.2d 
209. 192 Wash. 661. 

(3) To show incompetency to con¬ 
tract.—Richardson v. Brown, 226 N. 
W. 488, 247 Mich. 298. 

(4) To show performance by de¬ 
fendant—Ellwood V. Niedermeyer, 
66 P.2d 279, 12 Cal.App.2d 699. 

(6) To warrant recovery for defi¬ 
ciency in acreage.—Shaffer v. Glaser, 
197 N.W. 998, 198 Iowa 291. 

(6) To show mistake.—^White v. 
Greenwood, 199 P. 1095, 62 Cal.App. 
787. 


IS- Ark.—^First Nat. Bank v. Rus¬ 
sell, 27 S.W.2d 90, 181 Ark. 664. 
Oonstnietioa of written oontraot 
of exchange is for the court.—Bur¬ 
roughs V. Southern Colonization Co.. 
178 N.E. 716, 96 Ind.App. 93. 

13. Ky.—Jobe v. Brown, 53 S.W.2d 
632, 246 Ky. 260. 

14b Ala.—Curtis v. McLin, 119 So. 

861, 23 Ala.App. 25. 

■vldenos held snflloient to go to Jury 
Minn.—McCrabb v. Graf, 180 N.W. 

1018, 148 Minn. 36. 

Tex.—Ballew v. McBIroy, Civ.App., 
10 S.W.2d 213. 

Bvidenoe held InsnAolent to go to 
Jiury 

S.D.—Stewart v. Halvorson, 211 N. 
W. 467, 60 S.D. 690. 

15. Colo.—^Kestle v. Preuit, 298 P. 
415, 88 Colo. 419. 

Ga.—Trippe v. Crescent Farms, 197 
S.E. 330, 68 Ga.App. 1, 

Ill.—See Moran v. Grim, 196 Ill.App. 
185. 

Kan.—^White v. Immenschuh, 187 I*. 
667, 106 Kan. 333. 

Mo.—McMillion v. Triplett 118 S. 

W.2d 515, 233 Mo.App. 326. 

S.D.—Moen v. Farmers* Implement 
Co., 206 N.W. 422, 49 S.D. 62. 

Tex.—Keene v. Gold, Civ.App., 27 S. 
W.2d 631, error refused Gold v. 
Keene, 31 S.W.2d 1071, 119 Tex. 
448—Saunders v. Wilson, Civ.App., 
241 S.W. 616. 

Partial question of fact 

Whether there was an acceptance 
of a contract of exchange of proper¬ 
ties according to terms of contract, 
or whether pffer was withdrawn be¬ 
fore such acceptance, was partially 
a question of fact.—Chapman v. Mll- 
llken, 239 P. 4, 186 Wash. 74. 

16. Ill.—Plummer v. Rlgdon, 78 Ill. 
222, 20 Am.R. 261. 

Tex.—^Ed S. Hughes Co. v. Scott, 
Civ.App., 46 S.W.2d 1111—Evans 
V. Hartman, Civ.App., 286 S.W. 
826. 

17. Mich.—^Frederick v. Hillebrand, 
166 NW. 810, 199 Mich. 333. 

Mo.—^Dyer v. Cowden, 164 S.W. 156, 
168 Mo.App. 649. 

18. Ala.—Young v. Arntze, 6 So. 
263, 86 Ala. 116. 

Mich.—Lindow ' v. Mudge, 226 N.W. 
666. 247 Mich. 624. 

19. Iowa.—Strahn v. Johnson, 196 
N.W. 731, 197 Iowa 1824. 
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what constitutes a reasonable time for perform¬ 
ance,*® whether time is of the essence of the con¬ 
tract,*1 or whether plaintiff has furnished or of¬ 
fered to furnish reasonably satisfactory evidence 
of the cost of the goods to be exchanged by him 
for other property.** However, in an action for 
damages, a directed verdict for defendant is war¬ 
ranted under evidence showing a mutual abandon¬ 
ment of the contract.** 

Instructions, The rules governing instructions 
generally are applicable in actions based on a fail¬ 
ure to perform a contract for the exchange of prop¬ 
erty.*^ The instructions should not be mislead¬ 
ing,*® and correct instructions requested by a party 
and warranted by the evidence should be given,** 
but an instruction which is not based on the evi¬ 
dence should not be given.*^ An instruction should 
be considered with reference to the issue to which 
it relates.** 

Verdicts, findings, and judgment. General rules 
as to verdicts, findings, and judgments apply in 
actions based on a breach of a contract for the 
exchange of property.*® In decreeing rescission. 


the court may properly take into account the dis¬ 
bursements, benefits, and the like, so as to restore 
the status quo;*® and a defendant cannot ques¬ 
tion the ability of plaintiff to restore the property 
where the judgment was rendered in the altema- 
tive.*l 

e. Damages 

(1) In general 

(2) On failure of title to realty 

(3) On deficiency or excess of quantity 

(1) In General 

On breach of a contract for an exchange of property, 
the damagea recoverable are euch as are the natural, 
direct, a^id proxinnate result of the breach, and different 
rules, depending on the extent of performance of the 
contract, have been applied in determining the amount 
of damages. 

In an action for a breach of a contract for an 
exchange of property, the damages recoverable are 
such as are the natural, direct, and proximate re¬ 
sult of the breach,** and such as reasonably might 
be presumed to have been within the contempla¬ 
tion of the parties.** The rule as to damages may 


20 . Iowa.—Lesvold v. Olson, 189 N. 
W. 737, 194 Iowa 1000. 

21 . Tex.—Finley v. Messer, Civ. 
App., 9 S.W.2d 756. 

22 . Mo.—Inlow v. Bybce, 99 S.W. 
785, 122 Mo.App. 475. 

23 . Ohio.—Bayer v. Gage, 168 N.E. 
749, 33 Ohio App. 108. 

24 . Mo.—Chandler v. Guenther, 
App., 9r)IS.W.2d 638. 

23 C.J. p 232 note 10. 

Z&stmctloas held proper or erroiie^ 
ously refused 

Cal.—Sherwood v. Turner, 217 P. 

816. 62 Cal.App. 740. 

Wls,—Hinze v. Kurtz, 181 N.W. 720, 
173 Wls. 679. 

Znstmotioiui held erroneous or prop, 
erly refused 

Mo.—McMllllon v. Triplett, 118 S. 

W.2d 615, 233 Mo.App. 325. 

Wls.—Hinze v. Kurtz, 181 N.W. 720, 
173 Wls. 579. 

25 . Ala.—Cornett v. Brooks, 90 So. 
787, 206 Ala. 566. 

23 C.J. p 232 note 11. 

26 . Mo.—McMilUon v. Triplett, 118 
S.W.2d 516, 233 Mo.App. 325. 

27. Mass.—Bachlnsky v. Rogers, 
173 N.E. 649, 273 Mass. 381. 

23 C.J. p 232 note 12. 

28. Mich.—Pratt v. Wickham, 94 N. 
W. 1069, 133 Mich. 366. 

23 C.J. p 232 note 13. 

sra. Ga.—Fletcher v, Fletcher, 124 
S.E. 722, 168 Ga. 899. 

Ky.-—Fields v. Cornett, 70 S.W. 2d 
954, 254 Ky. 35—Milam v. Young, 
277 S.W. 1018, 211 Ky. 714. 


Mich.-—Bojarskl v. Milus, 198 N.W. 

182. 226 Mich. 476. 

Besolssion or dimaagM 

In suit to rescind exchange of 
really, chancellor could, without 
granting rescission, allow plaintill 
three hundred dollars, representing 
excess of street assessment on prop¬ 
erty obtained above amount repre¬ 
sented.—Jobe V. Brown, 53 S.W.2d 
533. 245 Ky. 260. 

Poreolosurs of mortgage could not 
be awarded in an action to rescind 
a trade for deceit.—Campbell v. 
Jones, Tex.Civ.App., 230 S.W. 710. 
Judgments or orders held proper 

(1) In general.'—^Dvorak v. Lati¬ 
mer, 267 P. 678, 91 Cal.App. 664. 

(2) Where decree provided for re¬ 
scission of exchange of properties 
unless defendants brought up to 
date payments required by mortgage 
on property traded in by defendants, 
which defendants had agreed to pay. 
and tiled statement of mortgagee 
showing payment of all arrears, 
mortgagee's statement that loan was 
in "good standing" was not compli¬ 
ance with decree; hence subsequent 
order providing for execution of re¬ 
scission was authorized.—Weaver v. 
Stinson, 31 P.2d 610, 177 Wash. 140. 
riudiiigs hsld sufioUut to sustain 

Judgmsnt 

Cal.—Wild V. Arrand, 286 P. 480, 

104 CaLApp. 611. 

3a Mich.—Mezak v. FPx. 236 N.W. 

172, 263 Mich. 326. 

3Z. Cal .—Dvorak v, Latimer, 267 P. 

678. 91 Cal.App. 664. 
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38. Ky.—Linde v. Ellis, 6 S.W.2d 
1089, 1090. 224 Ky. 649. citing 

Corpus Juris. 

Tex.—Henderson v. Rowe, Civ.App., 
93 S.W. 2d 689, error dismissed. 

23 C.J. p 232 note 23. 

Failure to furnish abstract 

Where defendant breached con¬ 
tract to furnish abstract, plaintiff’s 
damages were held merely cost 
thereof, and not profits on sale lost 
through inability to furnish abstract. 
—Curtner v. Bank of Jonesboro, 299 
S.W. 994, 175 Ark. 539. 

Becovery of property and damages 
errottieous 

riaintiff is not entitled to recover 
money in addition to land in suit 
on quantum meruit for value of 
standing timber sold defendant, who 
agreed to convey such land to plain¬ 
tiff.—Bay v. Bedwell, Mo.App.. 21 
S.W.2d 203. 

Bzpease of proteotlag property 

Vendor paying interest and taxes 
on land received In exchange for 
land sold, under implied contract for 
reimbursement, could not recover at¬ 
torney fees expended to protect land. 
—Phipps V. Fuqua, Tex.Civ.App., 32 
! S.W.2d 660, error refused. 

Failure to build railroad 
Damages for breach of agreement 
to construct railroad on land ex¬ 
changed were held difference In val¬ 
ue with and without railroad at 
time of exchange.—Burroughs v. 
Southern Colonization Co., 178 N.E. 
716, 96 Ind.App. 93. 

3& Conn.—Gray v. Oreenblatt, 155 
A. 707, 113 Conn. 635. 
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be affected by the custom of dealing between the 
parties** or by special provisions of the contract,*® 
as where values arc agreed on, or fixed by, the par¬ 
ties.*® As shown infra this section, in the appli¬ 
cation of the foregoing principles, different rules, 
depending on the extent of performance of the con¬ 
tract, have been applied in determining the amount 
of damages. 

Where plaintiff has performed. Where plaintiff 
has fully performed, and defendant has not per¬ 
formed, the measure of damages has been held to 
be the value of the property which was to have 
been delivered to plaintiff,*^ and in such case the 
value at the time of the breach governs.** How¬ 
ever, in some cases it has been held that where de¬ 
fendant has failed to convey in accordance with 
his agreement, the measure of damages is the val¬ 
ue of the property conveyed by plaintiff,** at least 
where defendant is free froth fraud.** In an action 


for property transferred by plaintiff in partial per¬ 
formance of the contract, the amount recoverable is 
the reasonable value of such property and not the 
price fixed in the contract ;*^ although in such case 
the price fixed in. the contract as the value of the 
property delivered is prima facie evidence of their 
reasonable value.** After rescission because of 
nonperformance by the other party, a party to a 
contract of exchange cannot recover the profits of 
his bargain.** 

Defendant not performing a contract to exchange 
lands, but entering into possession of plaintiffs 
land, has been held liable for rent, less a reasonable 
amount for any permanent improvements he has 
placed on such land.** 

Where defendant has only partially performed, 
it has been held that the measure of damages is 
the difference between the market value of the prop- 


Ky.—Linde v. Ellis. 6 S.W.2d 1089. 
224 Ky. 649. 

34. Wis.—Studebaker Corp. v. Goll- 
mar. 160 N.W. 442. 159 Wis. 236. 

23 C.J. p 233 note 29. 

35. Conn.—Romanoff v. De Santo, 
126 A. 694. 101 Conn. 604. 

23 C.J. p 233 noto 30. 

Attomsy's fso 

Real estate exchange contract, 
provldiniT for payment of costs aris¬ 
ing from enforcement thereof, in¬ 
cluding attorney’s fee, by defaulting 
party, did not entitle party suing for 
forfeiture of contract to allowance 
of attorney’s fee.—^Leone v. Zuniga, 
34 P.2d 699. 84 Utah 417. 
BaooBvsyuioe 

Where contract required plaintiff 
to reconvey defendant’s property to 
him as soon as plaintiff had deter¬ 
mined not to consummate the agree¬ 
ment of exchange, plaintiff’s failure 
to reconvey did not entitle defendant 
to damages, where defendant did not 
prepare and present a deed for pur¬ 
poses of reconveyance.—Reilly v. 
Magee. 116 A. 310, 272 Pa. 406. 

36. Cal.—Imes v. MacDonald, 298 P. 
173. 113 Cal.App. 427. 

23 C.J. P 233 note 31. 

37. U.S.—-Clark v. Belt. S.D., 223 F. 
673, 138 C.C.A. 1. 

Cal.—Barnhart v. Blackburn, 30 P.2d 
424, 137 CaLApp. 240. 

Conn.—Fernandez v. Thompson, 132 
A. 895, 104 Conn. 366—^Wells v. 
Abernethy, 6 Conn. 222. 

Qa.—Adams v. Fleming, 127 S.E. 819, 
33 Qa.App. 742. 

Ill.—See Blemaster y. Rockey, 200 
lU.App. 320. 

Minn.—Nelson v. MoElroy. 168 N. 
W. 179, 140 Minn. 429, rehearing 
denied 168 N.W. 687, 140 Minn. 
429. 


N.J.—Fairchild v. Llewellyn Realty 
Co., 82 A. 924, 82 N.J.Law 423. 
N.M.—Jones v. Jernigan, 223 P. 100, 
29 N.M. 399. 

Tenn.—Melton v. Nat. City Bank, 5 
Tenn.App. 641. 

23 C.J. P 233 notes 24. 25. 

Prloe fixed in ooatraot as the val¬ 
ue of the goods is not necessarily 
controlling, and other circumstances 
can be properly considered.—Hen¬ 
derson V. Rowe, Tex.Civ.App., 93 S. 
W.2d 589, error dismissed. 

Parttal perfoznuuioe by plaintiff 

(1) One suing for breach of con¬ 
tract for exchange could recover 
only market value of property which 
he should have received, determined 
as of time and place of delivery fix¬ 
ed by contract, less balance to be 
paid therefor. 

Conn.—^Fernandez v. Thompson, 132 
A. 895, 104 Conn. 366. 

Ga.—Ryals v. Livingston, 163 S.B. 
286, 46 Ga.App. 43. 

(2) On breach of a contract to 
exchange property, plaintiffs were 
entitled to recover the difference in 
value between what defendants were 
to give plaintiffs and what plaintiffs 
were to give defendants, and in addi¬ 
tion thereto, the value of what was 
already advanced on account of the 
contract.—Schwartz v. Goldman, 189 
N.Y.S. 166. 

38. Cal.—Barnhart v. Blackburn, 30 
P.2d 424, 137 Cal.App. 240. 

Ga.—Adams v. Fleming, 127 S.E. 

819, 33 Ga.App. 742. 

23 C.J. p 233 notes 26, 27, 

38. Cal.—Lasher v. Faw, 289 P. 821, 
209 Cal. 726. 

Ind.—Jewett A Sherman Co. v. Tin¬ 
dall, 134 N.E. 601, 77 Ind.App. 681. 
Ky.—Linde v. Ellis, 6 S.W.2d 1089, 
224 Ky. 649. 

Neb.—Reed v. Beardsley, 6 Neb. 493. 
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Pa.—Praid v. Klein Motor Car Co., 
13 Pa.Dist. A Co. 6, 13 Lehigh Co. 
L.J. 171. 

Deprsolation 

In a suit on an implied contract 
to return the property on defend¬ 
ant’s repudiation of the contract, 
plaintiff cannot recover for deprecia¬ 
tion of the property restored to him. 
—Victory Motor Co. v. Erwin, Tex. 
Civ.App., 12 S.W.2d 1059, error dis¬ 
missed. 

Talus of land 

In an action for the value of lands 
conveyed, after rescission for non¬ 
performance, it is proper • to permit 
a recovery of the difference between 
the price fixed in the contract on the 
land conveyed, less the amount of a 
mortgage thereon which the other 
party was to pay, and less also the 
amount of a mortgage thereon which 
the grantor has not paid pursuant to 
the contract and which has not been 
paid by the other party to the con¬ 
tract.—Nugent V. Teachout, 35 N.W. 
264, 67 Mich. 671. 

40. Iowa.—Sietsema v. Anderson, 
176 N.W. 611, 188 Iowa 661. 

Nev.—Thomas v. Palmer, 248 P. 887, 
49 Nev. 438. 

41 . Mo.—Redman v. Adams, 66 S. 
W. 300, 166 Mo. 60. 

Neb.—McCaw v. Swallow, 199 N.W. 
726, 112 Neb. 458. 

Tex.—McDonald v. Whaley, Com. 
App., 244 S.W. 696, reversing. Civ. 
App., 228 S.W. 313—Victory Motor 
Co. V. Erwin, Civ.App., 12 S.W.2d 
1069, error dismissed. 

43 . Mo.—Redman v. Adams, 66 S.W. 
300, 166 Mo. 60. 

43 . Iowa.—Fagan v. Hook, 106 N.W. 
166, 111 N.W. 981, 134 Iowa 881. 

44 . N.C.—Parish v. Hill, 137 S.E. 
868, 193 N.C. 666. 
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erty received by plaintiff and that given by him in 
exchange therefor,^® and not the value of the prop¬ 
erty which defendant failed to transfer.^® Howev¬ 
er, it has also been held that the measure of dam¬ 
ages is the difference between the value of what 
was transferred to plaintiff and what should have 
been transferred.^*^ 

Contract executory on both sides. Where one of 
the parties refuses to perform or puts it out of his 
power to perform, the other party may, if there is 
no default on his part, recover substantial damag- 
es,4* but damages which are not within the con¬ 
templation of both parties at the time the contract 
is made, as a probable result of the breach, arc not 
usually recoverable.^® The measure of damages is 


the difference in value between the respective prop¬ 
erties which are to be exchanged,®® less any liens 
on such property.®! As a general rule the value 
at the time of the breach will govern,®2 and the ac¬ 
tual value and not the price named in the contract 
will govern where it appears that the price was 
specified merely for trading purposes,®® but where 
property is to be taken on the exchange at a fixed 
price such price will be considered in determining 
the damages.®^ ^ 

Expenses incurred. While on an exchange of 
property the right of recovery has been held to in¬ 
clude certain expenses incurred by plaintiff in con¬ 
nection with the transaction,®® it has been held that 
there can be no recovery for counsel's fees paid by 


45. Tex.—Patterson v. McMlnn, Civ. 
App., 152 S.W. 223. 

46. Tex.—Patterson v. McMlnn, su¬ 
pra. 

47. Ga.—Adams v. Fleming, 127 S. 
E. 819, 33 Ga.App. 742. 

Ind.—Shirk v. Liingeman, 59 N.E. 

941, 26 Ind.App. 630. 

Kan.—^Wheeler v. Barr, 4 P.2d 441, 
134 Kan. 33. 

Pa.—Aubertin v. Seaman, 33 Berks 
Co.L.J. 23. 

Wash.—Hall v. Malhewson, 74 P.2d 
209, 192 Wash. 661. 

Tains oiUy: not pzloo In contract 
Party to exchange could recover 
only value of missing property 
where property was exchanged re¬ 
gardless of value.—Denton v. White, 
4 S.W.2d 412, 223 Ky. 640. 

Boot money 

Where defendant has failed to pay 
the specifled boot money on an ex¬ 
change of property, plalntilT is ordi¬ 
narily entitled to recover the amount 
so specifled.—Copeland v. Fowler, 66 
S.E. 215, 161 N.C. 353—23 C.J. p 233 
note 38. 

Bnohongs on credit 

Where properly is sold at a price 
agreed on, on credit, to be paid for 
thereafter in other property at a 
flxed price, the amount recoverable 
is the balance of the purchase mon¬ 
ey for the property so sold, remain¬ 
ing unpaid, with Interest thereon 
from the time payment was due.— 
Herrick v. Carter, 66 Barb., N.Y., 41. 
Claim against third person. 

Where defendant has failed to 
transfer a claim against a third per¬ 
son pursuant to the contract which 
has otherwise been fully performed, 
the measure of damages is the value 
or amount of such claim and not 
the difference In value between the 
properties actually exchanged.— 

Thomas v. Dickinson, 12 N.T. 364. 
Breach of covenant to sell exchooged 
property 

(1) The measure of damages for 
breach of a covenant in a contract 


for the exchange of real property, 
by which covenant the owner agrees 
to sell encumbered property, ex¬ 
changed by him for unencumbered 
property, for at least a specifled 
sum, IS the difference between the 
value of the unencumbered land and 
the encumbc'red land over and above 
the encumlirances, provided such dif¬ 
ference does not exceed such speci¬ 
fied sum, and in the discretion of 
the jury interest on the sum found 
to be due, from a dale not earlier 
than the commencement of the ac¬ 
tion.—Hartman v. Ruby, 16 App.D.C. 

45. 

(2) In an action for damages based 
on the failure of one party to the 
contract to produce a purchaser 
for a one-half interest in a stock of 
goods transferred by him in ex¬ 
change for other property, at a 
certain price, the measure of dam¬ 
ages is the difference between the 
price so specified and the market 
value of the one-half interest.— 
George v. Lane, 102 P. 55, 80 Kan. 
94. 

48. Iowa.—Warren v. Chandler, 67 
N.W. 242. 98 Iowa 237. 

46. Ky.—Linde v. BUis, 6 S.W.2d 
1089, 224 Ky. 649. 

23 r..r p 234 note 46. 

Inability to oloas oaothor txods 
It has been held that damages 
resulting from inability to close an¬ 
other trade are not recoverable.— 
Montgomery v, McCaskill, Tex.Civ. 
App., 189 S.W. 797. 

5a Cal.—Barnhart v. Blackburn, 30 
P.2d 424, 137 Cal.App. 240. 

Conn.—Fernandez v. Thompson, 132 
A. 895, 104 Conn. 366. 

Ill.—See Moran v. Grim, 196 Ill.App. 
185. 

Iowa.—Carter v. Schrader, 176 N.W. 

329, 187 Iowa 1245. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 766. 

Tex.—Victory Motor Co. v. Erwin, 
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CIv.App., 12 S.W.2d 1059, error dls- 
missed—Mazac v. Conner, Civ. 
App., 296 S.W. 641. 

Va—Greer v. Dorlot, 120 S.E. 291, 
137 Va. 689. 

23 C.J. p 234 notes 47-49. 

Bomlnal damagsa 

Plaintiff could recover only nomi¬ 
nal damages for defendant’s breach 
of exchange contract, where value 
of properties was equal. 

Conn.—Gray v. Greenblatt. 166 A. 

707, 113 Conn. 635. 

Ky.—Faulkner v. Denniston, 63 S.W. 
2d 286, 250 Ky. 373. 

51. Ky.—Gordon v. Wanless, 21 S. 
W.2d 815, 231 Ky. 498. 

52. Cal.—Barnhart v. Blackburn, 30 
P.2d 424. 426, 137 Cal.App. 240, cit¬ 
ing Corpus Juris. 

23 C.J. p 234 note 50. 

53. Ky.—Gordon v. Wanless, 21 S.W. 
2d 815, 231 Ky. 498. 

Neb.—Rea v. Pierson, 206 N.W. 760, 
114 Neb. 173. 

23 C.J. p 234 note 51. 

54. R.I.—Bicknall v. Waterman, 5 
R.I. 43. 

56. Ariz.—Clark v. Matley, 6 P.2d 
415, 39 Ariz. 263. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 765. 

23 C.J. p 234 note 54. 

Before ooutroct was made 

Plaintiff could not recover travel¬ 
ing expense, incurred before contract 
to exchange property was made, 
from defendant falling to perform.— 
Linde v. Ellis, 6 S.W.2d 1089, 224 Ky. 
649. 

Bxpenses not recoverable 

Damages for breach of realty ex¬ 
change agreement were held not to 
include costs of drawing deed or 
commission paid for subsequently 
disposing of plaintiff’s property.— 
Gordon v. Wanless, 21 S.W.2d 816, 
231 Ky. 498. 
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plaintiff in a prior action by defendant for specific 
performance of such contract,6® or for the expens¬ 
es incurred by plaintiff in making an investigation 
in relation to the land which defendant agreed to 
convey,or for expenses incurred to procure an 
abstract of title to land which plaintiff agreed to 
transfer, where no question as to such expenses was 
raised in the pleadings.®® Although it has been 
held that a commission paid to a broker is a prop¬ 
er element of damages,®® at least where the con¬ 
tract provides for the payment of commissions,®® 
it has also been held that a commission paid to a 
broker cannot be recovered where such expense 
was not within the contemplation of the parties at 
the time the contract was made.®i 

(2) On Failure of Title to Realty 

Th« measure of damages In an action based on a 
failure of title to land conveyed to plaintiff la the value 
of such land at the time of the conveyance. 

The measure of damages in an action based on a 
failure of title to land conveyed to plaintiff is the 
value of such land at the time of the conveyance®^ 
with legal interest on that sum.®® On a rescission 
by plaintiff because of defendant’s failure to make 
good title to land which was to be transferred by 
the latter, plaintiff is entitled to recover the fair 
or reasonable market value of the personal property 
transferred by him pursuant to the contract.®^ 

(3) On Deficiency or Excess of Quantity 

In an action for deficiency In property received In 
an exchange, the measure of damages Is the difference 
between the value of the property given and that actual¬ 
ly received in exchange at the time of the exchange. 

In an action for deficiency in property received 


in an exchange, the measure of damages is the dif¬ 
ference between the value of* the property given 
and that actually received in exchange at the time 
of the exchange.®® Proof of the value of the land 
to be conveyed to the party making claim for a de¬ 
ficiency has been required in order to warrant a re¬ 
covery,®® and in the absence of a finding as to val¬ 
ue of the respective properties the court cannot ren¬ 
der a proper judgment.®*^ Compensation has been 
allowed for the number of acres representing the 
shortage at a rate per acre equal to the actual value 
per acre of the parcel in which the deficiency oc¬ 
curred.®® In case of a deficiency in the quantity of 
land which is transferred to plaintiff in exchange for 
other property the amount recoverable is governed 
by the actual value of the land where it appears that 
the price named in the contract was fixed merely 
for trading purposes.®® 

§15. Breach of Warranty as to Personal 

Property 

a. In general 

b. Pleadings, issues, and evidence 

c. Trial 

d. Damages 

a. In (General 

On breach of a warranty of quality or title, It has 
been held that the Injured party may sue for damages 
because of the breach of the warranty or he may rescind 
and recover the property transferred. 

The injured party may rely on the warranty and 
maintain an action for damages for the breach in 
the case of a warranty of quality,*^® or titlc.'^^ 
There is authority to the effect that for breach of 
an express warranty the remedy in the absence of 


56. Pa.—^Kaufman v. Kirker, 22 Pa. 
Super. 201. 

67. N.T.—^Dey v. Nason, 2 N.B. 382, 
100 N.T. 166. 

as Xeatnoky 

(1) It has been held that the dam¬ 
ages for a breach of a contract to 
exchange property do not include the 
cost of having defendant's title ex¬ 
amined.—Gordon v. Wanless, 21 S.W. 
2d 815, 231 Ky. 498. 

(2) However, it was held in an 
earlier case that plaintiff may re¬ 
cover expenses in investigating title 
from defendant failing to perform 
contract to exchange land.—Linde v. 
Bills, 6 S.W.2d 1089, 224 Ky. 649. 

68ta Ala.—Moore v. Whitmire, 66 So. 
601. 189 Ala. 616. 

69. Ariz.—Clark v. Matley, 6 P.2d 
416, 89 Ariz. 268. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 766. 

60i Conn.—^Romanoff v. De Santo, 
126 A. 694, 101 Conn. 604. 


61. Ky.—Odem Realty Co. v. Dyer, 
46 S.W.2d 838, 242 Ky. 68—Dupre 
v. Hortsman, 38 S.W.2d 236, 238 
Ky. 382—Linde v. Ellis, 6 S.W.2d 
1089. 224 l^y. 649. 

23 C.J. p 234 note 67, 

6SL Iowa.—Stewart v. Jack, 42 N. 

W. 633, 78 Iowa 154. 

23 C.J. p 237 note 38. 

Partial failure 

In exchange of lands, where there 
is a partial failure of title which is 
the consideration for the conveyance 
of the other, the grantor, whose con¬ 
sideration has partly failed, may re¬ 
cover damages as for unpaid pur¬ 
chase price.—^Liberto v. Sanders, 
Tex.Com.App., 269 S.W. 1080, revers¬ 
ing, Civ.App., 248 S.W. 120. 

63. Minn.—Dunlan v. Evans, 42 N. 
W. 472, 40 Minn. 601. 

64. Iowa.—Fagan v. Hook, 106 N.W. 
165, 111 N.W. 981, 184 Iowa 381. 

66 . Tex.—Liberto v. Sanders, Com. 
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App., 259 S.W. 1080, reversing. Civ. 
App.. 248 S.W. 120—Parker v. 
Cameron, Civ.App., 126 S.W.2d 353, 
error refused—Rahl v. Compton, 
Civ.App., 112 S.W.2d 609, error dis¬ 
missed. 

23 C.J. p 238 note 69. 

66 . Tex.—Parker v. Cameron, Civ. 
App., 126 S.W.2d 363, error re¬ 
fused. 

23 C.J. p 238 note 61. 

67. Tex.—Foster v. Atlir, Com.App. 
215 S.W. 965. 

6a Ark.—Polack v. Steinke, 139 8. 

W. 638, 100 Ark. 28. 

23 C.J. p 238 note 62. 

69. Iowa.—^Fisher v. Trumbauer. 
138 N.W. 628, 141 N.W. 419, 160 
Iowa 266. 

7a Ky.—Talbott v. Krahwlnkle, 124 
S.W. 323. 

28 C.J. p 234 note 62. 

71. Or.—Ziegler v. Stinson, 224 P. 

641, 111 Or. 248. 

28 C.J. p 284 note 63. 
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fraud or concealment of facts is an action for dam¬ 
ages, ^2 and that an action to recover the property 
given in exchange will not lie.^* After rescinding 
an exchange for breach of warranty as to personal 
property received by him, the injured party may re¬ 
cover in an action at law the property given by 
him in exchange where the warranty is as to qual* 
ity or fitness, or titleJ^ The injured party may in 
a proper case maintain an action for the value of 
the property transferred by him.*^® 

On rescinding the contract for a breach of war¬ 
ranty, the same conflict as to the availability of rem¬ 
edies exists in exchange cases as in analogous cas¬ 
es of sales of personal property.*^® After rescis¬ 
sion for breach of warranty the property trans¬ 
ferred may be recovered in an action of rcplevin,'^^ 
detinue,'^® or trover.*^® 

Election of remedy. The remedies by rescis¬ 
sion and by action on the warranty are inconsist¬ 
ent, and an election to pursue one of the remedies 
prevents the party making such election from pur¬ 
suing the other. Where a party vested with such 
election does some decisive act evincing his choice, 
he cannot recede from the position taken by him, 
with some exceptions in the case of mistake or ig¬ 
norance of the material facts.®® 

Defenses, The honesty of intention of the per¬ 
son giving the warranty is not a defense to an ac¬ 
tion based on a breach of warranty. Whether or 
not the warrantor knew that his statements as to 
quality were untrue is immaterial.®! The right of 
action for a breach of warranty of title is not lost 
by a failure to purchase an outstanding hostile ti¬ 
tle.®® In an action based on a warranty to the ef¬ 
fect that the note of a third person offered in ex¬ 
change for other property is a first lien on certain 
real property, the fact that the note is not due when 
judgment is entered in the action on the warranty 


is no bar to recovery, and the fact that plaintiff has 
pledged such note does not prevent a recovery by 
him.®® 

A party to a contract for the exchange of per¬ 
sonal property who receives property transferred to 
him with full knowledge that it has been stolen is 
not entitled to recover the property transferred by 
him.®^ 

Third person claiming property. In case of an 
alleged breach of warranty of title it has been held 
that an action to recover the property given on the 
exchange will not lie while an action by a third 
person is pending to recover the property received 
on the exchange.®® An action for damages for 
breach of a warranty of title cannot be maintained 
on the ground that plaintiff has surrendered the 
property unless he shows that the property in ques¬ 
tion was taken from him by the judgment of a com¬ 
petent tribunal after notice was given to the war¬ 
rantor as to the pendency of the action,®® or that 
the right and title of the person who recovered the 
property is better than that of the warrantor.®*^ 

b. Pleadings, Issues, and Evidence 

General rules apply with respect to pleadings, Issues, 
and evidence In actions based on a breach of warranty of 
property. 

The general rules of pleading apply in actions 
based on a breach of warranty.®® Where plaintiff 
relies on a representation which he alleges is a 
false warranty as to personal property, the action 
is founded on contract and the contract must be 
proved as laid. An allegation of a sale with war¬ 
ranty is not supported by proof of an exchange of 
personal property.®® It is not necessary for plain¬ 
tiff to prove fraud or deceit in an action based on 
a rescission of the contract.®® 

Evidence, The rules applicable to evidence gen- 


72. Ark.—Mason v. Bohannan, 96 S. 
W. 181, 79 Ark. 436. 

CJa.—Yeomans v. Jones, 188 S.E. 65, 
64 Ga.App. 330. 

73. Ark.—Mason v. Bohannan, 96 S. 
W. 181, 79 Ark. 435. 

Ga.—Yeomans v. Jones, 188 S.E. 62, 
64 Ga.App. 330. 

74. Mo.—Irby v. Stubblefield, 162 S. 
W. 660, 177 Mo.App. 266. 

23 C.J. p 235 notes 67. 68. 

76. Cal.—Coats V. Hord, 164 P. 491, 
29 Cal.App. 116. 

23 C.J. p 236 note 69. 

76. Mich.—Hunt v. Sackett, 31 

Mich. 18. 

28 C.J. p 236 note 86. 


77. Mi.s.«x.—Hatcher v. Bagwell, 72 
So 193, 111 Miss. 766. 

23 C.J. p 236 note 8$. 

78. Ala.—Thompson v. Harvey, 6 
So. 826, 86 Ala. 619. 

79. Ga.—Yeomans v. Jones, 188 S.E. 
62, 64 Ga.App. 330. 

80. Wis.—Smeesters v. Schroeder, 
101 N.W. 363. 123 Wis. 116. 

23 C.J. p 235 notes 72, 73. 

81. Mass.—Avery v. Miller, 118 
Mass. 500. 

Mo.—Smlthers v. Bircher, 2 Mo.App. 
499. 

82. Ala.—^Hafer v. Cole, 67 So. 767, 
176 Ala. 242. 

83. Mo.—Smlthers v. Bircher, 2 Mo. 
App. 499. 


84. Pa.—Bixley v. Saylor, 68 Pa 
146. 

23 C.J. p 235 note 79. 

85. Minn.—Close v. Crossland, 60 N. 
W. 694. 47 Minn. 600. 

23 C.J. p 235 note 80. 

86. W.Va.—Byrnside v. Burdett, 15 
W.Va. 702. 

23 C.J. p 236 note 81. 

87. W.Va.—Byrnside v. Burdett, su¬ 
pra. 

88. XTo particular phraseologr need 
be used in pleading a warranty.— 
Smlthers v. Bircher, 2 Mo.App. 499 
—23 C.J. P 236 note 90. 

88. Vt.—Vail v. Strong, 10 Vt. 467. 

sa Mo.—Smith v. Means, 166 S.W. 
464, 170 Mo.App. 168. 
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erally apply in actions involving breaches of war¬ 
ranty, with respect to burden of proof,admis- 

sibility,®2 and sufficiency.®^ 

c. Trial 

The rules relating to Instructions and questions of 
law and fact in civil actions generally are applicable in 
actions Involving a breach of warranty. 

The rules applicable to instructions in civil ac¬ 
tions generally apply in actions involving a breach 
of warranty.®^ 

Qiiestions of law and fact. The general rules 
determining whether a question is one of law or 
fact apply in cases involving a breach of war- 
ranty.®5 

d. Damages 

The damages recoverable on breach of a warranty 
are ordinarily such as are the natural and proximate 
result of the breach. 

In an action for damages for breach of war¬ 
ranty plaintiff may recover such damages as are 
the natural and proximate result of the breach.®® 
In case of an action for breach of warranty of 
quality or fitness the difference in actual value be¬ 
tween the article as warranted and the article as 
delivered is the measure of damages, unless in ex¬ 
ceptional cases of special damage,®*^ and in such 
case the value of the property given in exchange 
for the warranted article is immaterial.®® In the 
case of a warranty of fitness for a particular pur¬ 
pose a fair compensation for the loss incurred in 
attempting, in good faith, to use it for such pur¬ 
pose, may also be allowed.®® 


For breach of warranty of title there is authority 
to the effect that the amount recoverable is the 
value of the chattel received by the injured party 
but it has also been held that the measure of dam¬ 
ages is the amount of the consideration given by 
the injured party with interest.® The measure of 
damages in an action for damages based on a 
breach of warranty of title may be affected by spe¬ 
cial circumstances.® It has been held that the 
costs paid in a proceeding to defend the title may 
be allowed in a proper case, but not the amount 
paid to an attorney for the defense of the prior ac¬ 
tion.® However, it has been held that expenses 
incurred in the defense of an action of replevin 
brought for the property received on the exchange 
arc not recoverable where the warrantor acted 
bona fide and without fraud.® 

In an action for the recovery of property deliv¬ 
ered by plaintiff, brought after a rescission for 
breach of warranty of quality, there can be no re¬ 
covery in the absence of proof of the value of such 
property.® Where there has been no rescission 
plaintiff is not entitled to recover the value of the 
property transferred by him in an action based 
on the existence of a chattel mortgage on the prop¬ 
erty received by him, in the absence of any evi¬ 
dence as to the value of other property covered by 
such mortgaged 

§16. Fraud 

a. In general 

b. Pleading 

c. Evidence 


91. BnrdMi of proof is on party al¬ 
leging existence and breach of war¬ 
ranty.—Battles v. Whitley, 82 So. 
673, 17 Ala.App. 125. 

99. Ind.—Graham v. Nowlin, 54 Ind. 
389. 

23 C.J. p 236 note 97. 

93. Ark.—Willard v. Moye, 166 S.W. 
2d 202—Bowden v. Dennis, 217 S. 
W. 798. 144 Ark. 642. 

23 C.J. p 236 note 98. 

94. Ky.—Greene v. Hyden, 117 S.W. 
2d 986, 273 Ky. 783. 

23 C.J. P 236 note 1. 

94. N.C.—Robertson v. Halton, 72 

S.E. 816, 156 N.C. 216. 

23 C.J. p 286 note 4. 

96. Or.—Ziegler v. Stinson, 224 P. 
641, 111 Or. 243. 

97. Ky.—Greene v. Hyden, 117 S.W. 
2d 986, 273 Ky. 788. 

28 C.J. p 236 note 6. 

&OM of ImslaMiB 

In action for breach of warranty 
of an engine and boiler traded to 
plaintyt where plaintiif pleaded 


damage by way of loss of business 
as a direct result of the breach of 
warranty, plaintiff would be entitled 
to recover such damage on proper 
proof thereof for such a reasonable 
time as would have been required to 
put the engine and boiler in good 
running condition or to have secured 
substitute power, and plaintiff could 
not retain the engine and boiler 
without attempting to have defend¬ 
ant put it in order or do so herself, 
or without attempting to secure oth¬ 
er power to replace the engine and 
boiler so as to minimize damages.— 
Greene v. Hyden, 117 S.W.2d 986, 273 
Ky. 783. 

Ssoolad s»oha«gs 

Where after an exchange of per¬ 
sonalty one of the parties claims 
that the property received by him is 
not as warranted and the other par¬ 
ty delivers other personalty in place 
of that first delivered by him, in an 
action on the false warranty it is 
improper as a general rule to per¬ 
mit an assessment of damages as to 
both transactions, recovery being 
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permitted only as to the second 
transaction.—Robertson v. Halton, 
72 S.E. 316, 166 N.C. 216, 37 L.R.A., 
N.S., 298. 

96. N.J.—Rutan v. Liudlam, 29 N.J. 
Law 398. 

Tex.—^Evans v. Hartman, Clv.App., 
286 S.W. 326. 

99. Cal.—McLennan v. Ohmen, 17 P. 
687, 76 Cal. 668. 

1. Minn.—Close v. Crossland, 50 N. 
W. 694, 47 Minn. 600. 

2. N.Y.—^Armstrong v. Percy, 6 
Wend. 635. 

23 C.J. p 236 note 12. 

3. Oa.—Childers v. Adams, 42 Ga. 
352. 

23 C.J. p 287 note 18. 

4. N.Y.—Armstrong v. Percy, 5 

Wend. 636. 

5. N.B.—^Mercer v. Cosman, 18 N.B. 
240. 

6 . N.Y. — ^Richardson v. Elliott Ran- 
ney Co., 166 N.Y.S. 211, 

7. Mich.—Hunt v. Sackett, 81 Mich. 
18. 
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d. Trial 

e. Findings and judgment 

f. Damages 

a. Oeneral 

A party who hat been* defrauded In an exchange of 
property haa an election at to several remedles» but an 
election of one ordinarily prevents him from pursuing an¬ 
other and Inconsistent one. 

Where there has been actual fraud in an ex¬ 
change of property, the party defrauded has his 


election as to several courses of action that he 
may pursue.® Thus he may rescind and maintain 
an action to recover the property which he has 
given in exchange,® or its value,and where it 
develops in a suit for rescission that restitution in 
kind cannot be had the court is not divested of 
jurisdiction to proceed.^l Another remedy open 
to the defrauded party is to affirm the exchange 
and institute an action for damages for the fraud 
which has been practiced upon him.i2 An action 


8. S.C.—Manshlp y. Newsome, 198 
S.E. 428. 188 S.C. 6. 

Suit OB warraBty or recovery of 
property 

Where there has been actual fraud 
mixed with deceit and corruption in 
an exchange of personalty, the party 
defrauded has his election to sue on 
the warranty or bring his action for 
the property sold or exchanged by 
him.—Manship v. Newsome, supra. 

Damaffee, reecieeion, etc. 

Where defendant transferred land 
by way of exchange, the contract 
l)eing Induced by fraud and conspir¬ 
acy, he may either affirm the con¬ 
tract and sue for damages for the 
deceit, or set up his damages, when 
sued on the contract, or he may re¬ 
scind, and sue for damages caused 
by the fraud, or recover back any¬ 
thing paid under the contract, or 
resist an action at law brought 
against him on the contract, or a 
Fuit in equity for speciffc perform¬ 
ance, or he may himself sue in equi¬ 
ty to have the contract canceled and 
set aside.—Van Gilder v. Bullcn, 74 
S.E. 1069, 159 N.C. 291. 

Assnmpsit 

Where a parcel of real estate is to 
be received in exchange for other 
real property at the price for which 
it can be purchased from a third 
person, an action of assumpsit to 
recover the difference between such 
purchase price and the amount for 
which the party who purchased it 
from such third person fraudulently 
stated to be the purchase price has 
been permitted.—Jordan v. Dyer, 34 
Vt. 104, 80 Am.D. 668. 

9. Ark.—Meier v. Hart, 220 S.W. 

819, 143 Ark. 539—Danielson v. 

Skidmore, 189 S.W. 67. 125 Ark. 
672. 

Conn.—Bltondi v. ShcketofC, 99 A. 
606, 91 Conn. 123. 

Iowa.—Shuttlefleld v. Nell, 146 N.W. 

1. 163 Iowa 470. 

N.Y.—Radel v. One Hundred Thirty- 
Four West Twenty-Fifth St. Bldg. 
Corporation, 226 N.T.S. 660, 222 
App.Div. 617, appeal dismissed 164 
N.E. 606, 249 N.Y. 616, motion de¬ 
nied 166 N.E. 334, 260 N.Y. 686. 
Pa.—Yonker v. Vaneer, 81 Pa. Super. 
167. 

23 C.J. p 239 note 66. 


rraud as to part of property 

Where an exchange of properties I 
is Induced by fraudulent representa¬ 
tions as to part of a number of par¬ 
cels of property exchanged by one of 
the parties, the defrauded party has 
the same right to a rescission or 
damages as when fraudulent mis¬ 
representations relate to all the 
property, and he may rescind, re¬ 
store what he has received, and re¬ 
cover back what he has parted with, 
or retain what he has received and 
recover what he has lost, although 
an agreed price is placed on the 
properly of the defrauded party and 
the property of the other parly col¬ 
lectively.—Graf V. Holcombe, C.C A. 
Neb., 277 F. 687. 

Action in dstlnnc held proper.— 
Cornett V. Brooks, 90 So. 787, 206 
Ala. 566. 

Replevin may be maintained to re¬ 
cover personal property given in ex¬ 
change by the injured party.—Yonk¬ 
er v. Vaneer, 91 Pa.Super. 167—23 
C.J. p 239 note 66 [b]. 

Where there wmm no testimony 
raising* ieene of conspiracy between 
corporation and building and loan 
association to perpetrate fraud on 
husband and wife so as to warrant 
rescission of contract whereby hus¬ 
band and wife promised to pay cor¬ 
poration two thousand five hundred 
and fifty dollars with interest at 6 
per cent per annum, in addition to 
lots given in exchange, release by 
corporation of Its eight hundred and 
fifty dollar note and lien securing 
note more than compensated for any 
damages sustained by reason of cor¬ 
poration's conveyance of realty to 
third person and his execution of 
note to association with which hus¬ 
band and wife were subsequently re¬ 
quired to deal.—Powell v. Pioneer 
Building & Loan Ass'n, Tex.CIv.App., 
Ill S.W.2d 764, error dismissed. 

10. N.H.—Moody v. Drown, 68 N.H. 

46. 

23 C.J. p 239 note 67. 

OondltloB precedent 

Where real estate Ig to be trans¬ 
ferred to plaintiff in exchange for 
personal property transferred by 
him, he must, as a condition prece¬ 
dent to the maintenance of an ac¬ 
tion to recover the value of such 
personal property, make a demand 
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therefor.—Sonnesyn v. Aikin, 104 N. 
W. 1026, 14 N.D. 248. 

11. Minn.—Bauer v. O’Brien Land 
Co.. 174 N.W. 736, 144 Minn. 130. 

12. U.S.—Graf v. Holcombe, C.C.A, 
Neb.. 277 F. 687. 

Ark.—Meier v. Hart, 220 S.W. 819, 
143 Ark. 539—Danileson v. Skid¬ 
more. 189 S.W. 67, 126 Ark. 672. 
Conn.—Bltondi v. Sheketoff, 99 A. 
605, 91 Conn. 123. 

III.—Hinkley v. Wynkoop, 137 N.E. 
164, 305 Ill. 116. 

Iowa.—Shuttlefleld v. Neil, 145 N.W. 
1, 163 Iowa 470. 

Mo.—Messerli v. Bantrup, App., 216 
S.W. 825. 

N.C.—Van Gilder v. Bullen, 74 S.E. 

1059, 169 N.C. 291. 

Equitable action improper 

N.J.—Maioran v. Calabrese, 135 A. 

69, 100 N.J.Eq. 315. 

Besclssion improper 

(1) Where the parties defrauded 
on an exchange of property elected 
to affirm the contract and sue for 
cancellation of a mortgage given by 
them, and defendants asked no af¬ 
firmative relief, and the property 
previously owned by plaintiffs had 
pa.ssed through several hands, been 
neglected, and could not be returned 
in the same condition as at the time 
of the exchange, plaintiffs were en¬ 
titled to relief in accordance with 
their election, and the court erred in 
decreeing a rescission and requiring 
them to amend to conform to that 
theory.—Vanek v. Soumar, 187 N.W. 
396, 218 Mich. 282. 

(2) Fair dealing required plaintiff 
suing to rescind contract for ex¬ 
change of plaintiffs burned dwelling 
house for defendants’ apartment 
house to seek her remedy, if plain¬ 
tiff was entitled to relief, in action 
for damages, where defendants had 
expended large sum of money in 
rebuilding burned dwelling house, 
and plaintiff, under Judgment of re¬ 
scission, would receive without con¬ 
sideration the benefit of such ex¬ 
penditures and the rent from the 
apartment house for six months and 
two hundred fifty dollars paid by 
mortgagee for transfer of apart¬ 
ment house property to mortgagee in 
lieu of foreclosure.—Goldman v. Son- 
tag, 16 N.Y.S.2d 407, 267 App.lMv. 
688, motion denied 20 N.Y.8.2d 416, 
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in equity to recover the difference in the value of 
the property as represented to the defrauded party 
and its real value has also been permitted,and 
equity will, in a proper case, grant relief on the 
ground of fraud or misrepresentation as to the 
quantity of land to be conveyed.^* While an ac¬ 
tion to rescind an oral contract of exchange has 
been permitted,15 where there is a written contract 
it has been held that a party thereto cannot main¬ 
tain an action of assumpsit based on an alleged 
prior oral contract on the ground that he was in¬ 
duced to enter into the transaction by fraudulent 
representations with respjpt to real property which 
was to be transferred to him on the exchange.^® 
Questions as to the right to a cancellation in equi¬ 
ty of deeds or written agreements for fraud are 
treated in Cancellation of Instruments. 

One defrauded in an exchange of properties 
must assert his remedial rights with diligence and 
without delay,^^ but if the fraud is not known, or 
could not have been reasonably ascertained, no 
delay will defeat the right of action.^® Whether 
the facts constitute laches depends on the circum¬ 
stances of each case.i® It has been held that the 
fraud of plaintiff is no defense to an action to re¬ 
cover, on a rescission for fraud, personal property 


given in exchange for other personalty.^® 

Effect of election of remedy. The remedies by 
rescission and by action for damages are incon¬ 
sistent, and an election to pursue one of the rem¬ 
edies prevents the party wno makes such election 
from pursuing the other.21 However, where a 
perfect rescission on the ground of fraud does not 
place the injured party in statu quo, as where he 
has suffered injury which the rescission and the 
remedies based thereon cannot repair, he may 
thereafter maintain an action of deceit.^^ 

Counterclaim, In a suit by the grantor to re¬ 
scind a contract for exchange of property for 
fraud, the purchaser may deny the fraud and 
counterclaim for rents and profits lost by reason 
of plaintiff keeping him out of possession.^® 

b. Pleading 

The rules applicable In civil actions generally are ap¬ 
plied to pleadings and issues, proof, and variance in ac¬ 
tions based on fraud in contracts for exchange of prop¬ 
erty. 

The rules of pleading applicable generally in 
civil proceedings a'pply in an action to recover, aft¬ 
er a rescission for fraud, property given on an ex¬ 
change or its value,®® and in an action to recover 


269 App.Div. 949 and SO N.T.S.Sd 
1005, 259 App.Div. 959, and appeal 
dismissed 28 N.E.2d 18, 283 N.Y 
689, rear^ment denied 28 N.E.2d 
44, 283 N.Y. 648, 

13. Mich.—^Hubert v. Joslin, 280 N. 

W. 780, 286 Mich. 337. 

23 G.J. p 239 note 71. 

Want of equity 

Where suit in equity by party to 
an exchange of property to secure 
money Judgment against other party 
for fraud and to cancel a note, made 
a charge on the property transferred 
to complainant, and owned by such 
other party but held by a bank as 
collateral, must fail because of want 
of equity as against such party, it 
must fail also as to the bank, as its 
liability di jicnds on establishing 
cause of action against such party. 
■—Torbit v. Warner, Mo., 217 S.W. 40. 

iq. Tex.—Barton v. Cox, Clv.App., 
176 S.W. 793. 

Va.—^Atkinson v. Beckett, 12 S.E. 
717, 34 W.Va. 684. 

15. Ky.—Austin v. Evans, 128 S.W. 
1088. 

le, Mich.—Warnes v. Brubaker, 86 
N.W. 276, 107 Mich. 440. 

28 C.J. p 239 note 73. 

17. Ill.—^Hlnkley v. Wynkoop, 137 
N.E. 154, 305 111. 116. 

IOl Ill.—^Hlnkley v. Wynkoop, su- 

pnu 


19. Mich.—Hubert v. Joslin, 280 N. 
W. 780, 285 Mich. 337. 

]baohss not shown 

(1) In general, 

D.C.—Hill V. Chambers, 68 F.2d 781, 
63 App.D.C. 36. 

Mich.—Gothe v. Kakis. 241 N.W. 136, 
257 Mich. 364. 

N.D,—Moon V. Marlin State Bank, 
230 N.W. 11, 69 N.D. 362. 

Or.—Billups V. Colmer, 244 P. 1093, 
118 Or. 192. 

(2) Where one defrauded in an ex¬ 
change of property was soon after 
adjudged of unsound mind, and she 
had a large estate, and the property 
taken by her was subject to several 
mortgages and also drainage assess¬ 
ments, while the farm conveyed by 
her was in another state, a delay of 
almost a year on the part of the con¬ 
servator in suing to set aside the 
transaction was not laches, barring 
the suit.—^Hinkley v. Wynkoop, 137 
N.E. 154, 306 Ill. 116. 

Aotioa hold barred by laohos 

(1) In general. 

Ill.—Velcich V. Malesh, 1 N.B.2d 278, 
284 Ill.App. 63. 

Mich.—^Achenbacll v. Mears, 261 N. 
W. 261, 272 Mich. 74—Bowen v. 
Stocklin, 183 N.W. 946, 215 Mich. 
341. 

(2) Action to rescind contract for 
exchange of realty and personalty on 
ground of fraud was barred by 
“laches*’ and by two-year limita¬ 
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tions, where not brought until more 
than two years after platntiflt took 
possession of the property which 
she received in the exchange, and 
where, on the day that she took pos¬ 
session, she had notice that some 
of the representations allegedly 
made to her were false, and that 
she did not get all that she had 
bargained for.—Turner v. Jarboe, 
100 P.2d 676, 161 Kan. 687. 

80. Ala.—^Whitworth v. Thomas, 3 
So. 781, 83 Ala. 308, 3 Am.S.R. 726. 

23 C.J. p 239 note 75. 

81. N.J.—Maioran v. Calabrese, 135 
A. 69. 100 N.J.Eq. 316. 

N.Y.—^Merry Re.alty Co. v. Shamokin 
& Hollis Real Estate Co.. 130 N.E. 
306, 230 N.Y. 316, reversing 174 
N.Y.S. 627, 186 App.Div. 638— 

Goins V. Atwood, 197 N.Y.S. 781, 
204 App.Div. 439. 

23 C.J. p 239 note 76. 

Altaxiaatlva prayer for aoooiiintlBg 
held not condonation of fraud and 
election to stand on contract.—Par¬ 
ish v. Casner, Mo., 282 S.W. 392. 

88 . N.C.—^Fields v. Brown, 76 S.E. 
8. 160 N.C. 295. 

83. Ind.—^Woodruff v. Garner, 27 
Ind. 4, 89 Am.D. 477. 

94L Tex.—Rankin v. Parker, Civ. 

App., 4 S.W.2d 227. 

23 C.J. p 240 note 79. 

Pleadings in action to cancel Instru- 
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damages for the fraud.25 In an action on note 
given for difference on exchange of land for cor¬ 
porate stock, in which defendant cross claimed for 
misrepresentation, asking cancellation and damages, 
defendant’s laches must be pleaded.^® 

The rules applicable to issues, proof, and vari¬ 
ance in civil actions generally are applicable in ac¬ 
tions based on fraud in contracts for exchange of 
property.27 The allegations must fairly indicate 
the facts sought to be proved.28 


§ 16 

c. Evidence 

Fraud will not bo protumed and ordinarily tho burdon 
of proving It lo on the person alleging the fraud. The 
evidence of fraud should be clear, satisfactory, and con¬ 
vincing. 

In actions based on fraud in a contract for an 
exchange of property, general rules are applicable 
with respect to the evidence.29 Fraud will not be 
presumed or lightly inferred, and, ordinarily the 
burden of proving fraud is on the person alleg¬ 
ing it,2i although where a confidential relation- 


ment see Cancellation of Instru¬ 
ments 8§ B6-67. 

Petition lield anllLcUnt 
Oa.—Dlsharoon v. Eskew, 127 S.E. 
271, 160 Ga. 102. 

Minn.—Gable v. Niles Holdlner Co.. 
296 N.W. 525. 

Or.—Burgipraf v. Brocha, 146 P. 639, 
74 Or. 381. 

Tex.—Ballew v. McElroy, Clv.App., 
10 S.W.2d 213. 

23 C.J. p 240 note 79 [a] (1). 
Amendment lield proper 
Kan.—Woods v. Nicholas. 140 P. 862, 
92 Kan. 258. 

as. Okl.—Growl v. Box, 288 P. 942, 
144 Okl. 25. 

Pefloieney in aereaae 

(1) Petition held sufficient.—Lib- 
erto V. Sanders, Tcx.Com.App., 25'9 
SW. 1080, reversing, Clv.App., 248 
S.W. 120. 

(.2) In an equitable action to ob¬ 
tain compensation for an alleged de¬ 
ficiency in the quantity of land re¬ 
ceived by plaintiff it is not neces¬ 
sary for him to allege that the rep¬ 
resentations made to him were 
fraudulent, although he relies on 
fraud, where the facts actually al¬ 
leged show that the representations 
were fraudulent.—Ashley v. Holland, 
Tex.Civ.App., 180 S.W. 6'3d. 

-SS. Tex.—McDonald v. Lasllnger, 
Clv.App., 214 S.W. 829. 

A7. Wliat must bs proved 

(1) Party to exchange agreement, 
to warrant recovery of difference be¬ 
tween value of property as repre¬ 
sented and actual value, must allege 
and prove respective values.—Bry¬ 
ant V. Vaughn, Tex., 33 S.W.'2d 729, 
reversing Vaughn v. Bryant, Civ. 
App., 1 S.W. 2d 6«7. 

(2) Stockholder suing corporation 
on rescinded contract to recover val¬ 
ue of property transferred by plain¬ 
tiff in exchange for stock, on ground 
of misrepresentations as to earn¬ 
ings of corporation’s predecessor, 
was not required to prove financial 
loss but only legal injury.—^Kauf¬ 
man V. Jaffee, 279 N.T.S. 892, 244 
App.Dlv. 344. 

(3) There can be no recovery for 
a shortage in property conveyed on 
an exi^nge, on the ground of fraud 


or mutual mistake, where there is no 
evidence of the value of the land 
actually conveyed.—Rahl v. Comp¬ 
ton, Tex.Clv.App.. 112 S.W.2d 509, 
error dismissed—23 C.J. p 240 note 
93 [b]. 

(4) In an action based on fraud 
to recover for a deficiency, plaintiff 
must show not only that there is a 
shortage, hut also the number of 
acres within the established lines 
and boundaries of the property con¬ 
veyed to him in order that a proper 
foundation may be laid for estimat¬ 
ing his loss.—Billirk v. Davidson, 
162 N.W. 603, 178 Iowa 1163. 

(5) In an action in equity to recov¬ 
er the difference in value between 
the invo-ice price of goods trans¬ 
ferred by plaintiff and their actual 
value based on an alleged fraudulent 
scheme to reduce the invoice price 
on an appraisal, there can be no 
recovery in the absence of evidence 
of fraud in the selection of the ap¬ 
praisers or of the existence of a 
combination to reduce invoic.e price. 
—Harm v. Voss, Iowa, 82 N.W. 763. 

98. Minn.—Krzyzaniak v. Maas. 2*33 

N.W. 595, 182 Minn. 83. 

Tex.—Childress v. Pyron, Clv.App., 

285 S.W. 1100. 

Oenaral denial 

In an action by a piano dealer to 
recover a balance due on an oral 
contract in exchange of pianos, gen¬ 
eral denial of the answer held suf¬ 
ficient for reception of testimony of¬ 
fered by defendants as to the entire 
history of the piano transactions.— 
Ruegnltz v. Harrington, Iowa, 183 
N.W. 606. 

■vldsBOS not admlSBiblt 

In an action to recover a horse 
exchanged for a mule, and damages 
for its detention, brought after a 
rescission for fraud, evidence as to 
value of use of mule by plaintiff aft¬ 
er rescission has been held not ad¬ 
missible, where defendant did not 
file a plea to set off such use against 
plaintiff's damages for detention of 
the horse.—Smith v. Thomas, 78 So. 
820, 2011 Ala. m. 

89u raotors ‘pzopsxtx oonsidovod 

(1) Elderly plaintiff’s mental and 
physical condition was a factor to 
be considered In connection with the 
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alleged fraud of defendant.—-Wester- 
beck V. Cannon, 104 P.2d 918, 5 
Wash.2d 106. 

(2) False representations made in 
beginning of negotiations, although 
propositions originally proposed 
failed, could be considered in deter¬ 
mining whether fraudulent represen¬ 
tations induced agreement.—^Proctor 
V. Arakelian, 280 P. 36'8, 208 Cal. 82. 
Bvldaaee hOld admissibls 
Cal.—Fisher v. Brotherton. 255 P. 

854, 92 Cal.App. 632. 

Qa.—Ryals v. Livingston, (163 S.E. 
286, 45 Ga.App. 43. 

Iowa.—Skeels v. Porter, 14(5 N.W. 
332, 165 Iowa 255. 

Minn.—Otterstetter v. Steenerson 
Bros. Lumber Co., 174 N.W. 30'5, 
143 Minn. 442. 

23 C.J. p 240 note 82 [b]. 

30. Mich.—Achenbach v. Mears, 261 
N.W 251, 272 Mich. 74—Vernon 

V. Antona, 1912 N.W. 681, 2*22 Mich. 
83—Leser v. Smith, 180 N.W. 4'64, 
212 Mich. 558. 

Bsprsseatatloa presumed inuooeatly 
made 

In action by one who had ex¬ 
changed his city property and a 
sum of money for a farm, to recov¬ 
er a portion of the purchase price 
on the ground that the contract was 
induced by false representations as 
to the amount of land in the farm, 
there being no claim that such rep¬ 
resentation was in writing, or al¬ 
legation that it was falsely or fraud¬ 
ulently made, the presumption would 
be Indulged that it was innocently 
made.—Beckley v. Gilmore, 234 S.W. 
15<9. 192 Ky. 744. 

Prssnmptloa under statute 

By virtue of statutory provision, 
fraud was presumed, where grantor 
in exchange misrepresented agricul¬ 
tural qualities of land —Graham v. 
Apple, Tex.Civ.App., 287 S.W. Iil07. 

31. Iowa.—^Ragan v. Lehman, 216 
N.W. 7«17. 

Mass.—Rosenberg v. Rome, 1'7I5 N. 

E. 171, 275 Mass. 64. 

Mich.—^Achenbach v. Mears, 26l N. 

W. 2i51, 272 Mich. 74—Kukielka v. 
Ranyak, 200 N.W. 9'64, 229 Mich. 
13. 

Mo. — Gross V. Byler, 297 S.W. 891. 
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ship exists between the parties the burden is on the 
person in whom trust and confidence was reposed 
to show that the transaction was fair and free 
from artifice.*^ 

While it has been held that fraud must be proved 


by a preponderance of the evidence,** it has also 
been held that proof of fraud must be clear, satis¬ 
factory, and convincing.*^ In the notes will be 
found cases in which the evidence was held suffi¬ 
cient,** or cases in which the evidence was held in- 


Neb.—Johnson v. Hastingrs & Hey- 
den, 241 N.W. 91. 120 Neb. 610. 
23 C.J. p 240 note 8'2 [a]. 

Pa.—Sell V. Gup, 3-2 Berks Co. 
Li.J. 30. exceptions dismissed 3'2 
Berks C 0 .L 1 .J. T3, affirmed 12 A.2d 
<1, 338 Pa. 134. 

33. Mich.—Achenbaoh v. Mears. 2S1 
N.W. 261, 2712 Mich. 74—Leser v. 
Smith, 180 N.W. 464, 212 Mich. 
658. 

34. Iowa.—Ragan v. Lehman, 316 
N.W. 717. 

35. Mvldenoe held raAolMit 

(1) In general. 

Ark.—Boone v. Trezevant, 26 S.W.'2d 
58'2, 1811 Ark. 504. 

Cal.—Ellwood V. NIedermeyer, 66 P. 
2d 27'9, r2 Cal.App.2d 699—Bern¬ 
stein V. Timmerman, 23 P.‘2d 7'93, 
133 Cal.App. 202—Vah Dah Dun- 
shee V. Boadway, 7 P.2d 326, 119 
Cal.App. 678—Faull v. Johnson, 
270 P. 993, 94 Cal.App. 230— 

Dvorak v. Latimer, 267 P. 67‘8, 91 
Cal.App. 6*64—Sherlock v. Gerlach, 
2i29 P. 65, 68 Cal.App. 341. 

Colo.—Lewis V. Winslow, 234 P. 
1070, 77 Colo. 95. 

Ill.—Hinkle v. Sallee, 167 N.E. 46, 
336 Ill. 468—Hlnkley v. Wynkoop, 
1137 N.E. r54, 305 Ill. l!l6. 

Iowa.—Hogan v. Ross, 205 N.W. 208, 
200 Iowa 519. 

Mich.—Touma v. Holly Lumber & 
Supply Co., 292 N.W. 676, 294 Mich. 
96—Kukielka v. Ranyak, 200 N.W. 
964, 229 Mich. 13—Hilller v. Car¬ 
penter, 183 N.W. 7'5I8, 216 Mich. 
259. 

Mo.—Vodicka v. Sette, 223 S.W. 57S. 
Okl.—Crowl V. Box, 28*8 P. 942, 144 
Okl. 25. 

Or.—^White v. Oregon Realty Exch. 

Inv. Co., 236 P. 269, 114 Or. 636. 
Tex.-^Terrell v. Summit Place Co., 
Com.App., 2*32 S.W. 282, affirming 
Summit Place Co. v. Terrell, Civ. 
App., 207 S.W. 146, and motion 
overruled Terrell v. Summit Place 
Co., Com.App., 235 S.W. 1'98. 
Wash.—^Patricio v. Scott, 65 P.2d 
2116, 189 Wash. 302—Savinovich v. 
Winbigler, 284 P. 77, 166 Wash. 
33‘3—Wlsner v. Carter, 20il P. 918, 
117 Wash. 623. 

23 C.J. p 240 note 82 [c] (*3). 

(2) To establish fraud. 

U.S.—Brach v, Moen, C.C.A.Iowa, 36 
F.2d 475, certiorari denied 60 S. 
Ct. 1.62, 280 U.S. 6(13, 74 L.Ed. 655. 
Ark.—‘Stanford v. Smith, 260 S.W. 
436, 163 Ark. 663. 

Cal.—Vah Dah Dunshee v. Boadway, 
7 P.2d 3*26, 113 Cal.App. <78—Con¬ 


nell V. Crawford. 2*68 P. 94'8, 912 
Cal.App. 71'6—Dvorak v. Latimer, 
:267 P 678. 91 CaLApp. 664. 
Colo.—Cahill V. Readon, 273 P. 653, 
86 Colo. 9. 

Ill.—Thatcher v. Kramer, 180 N.E. 
434, 347 Ill. 601—Noll v. Peterson, 
170 N.E. 756, 338 Ill. 562. 

Iowa.—Baumhover v. Qerken, 203 N. 
W. 1*6, 200 Iowa 66*1—Leaman ▼. 
Wise, 200 N.W. 691, 13‘8 Iowa 1035 
—Peterson v. Higgins, 190 N.W. 
407, 194 Iowa 769—Ellis v. Sul¬ 
livan, 190 N.W. 140—Henderson v. 
Maaskant, 182 N.W. 791, 191 Iowa 
658—Rhodes v. Uhl, 178 N.W. 394, 
189 Iowa 408—Rodenklrch v. Lay- 
ton, 176 N.W. 897. 189 Iowa 430. 
Kan.—Wells v. Higgins, 58 P.2d 
1097. 144 Kan. 155, modified on 
other grounds 6*2 PJ2d 444. 144 

Kan. 606—^Keplar v. Weir, 31 P. 
2d 49, 139 Kan. 234—Payne v. 

Adams, 3 P.2d 630, 133 Kan. 64'3. 
Ky.—Bankers Bond Co. v. Bergen, 

128 S.W.'2d T76. 278 Ky. 270—Ad¬ 
dison V. Wilson, 37 S.W.2d 7, 238 
Ky. 143—Southeastern Land Co. v. 
Jonnard, 249 S.W. 78*9, 1'98 Ky. 
'504. 

Me.—Levine v. Hamlin, 150 A. 120, 

129 Me. lO-e. 

Mich.—Bacon v. Fox, 256 N.W. 340, 
267 Mich. 689—Gothe v. Kakis, 
241 N.W. 136, 257 Mich. 3'64—Oad- 
zinski V. Rola, 2’24 N.W. 334, 246 
Mich. 10—Chaffee v. Raymond, 
217 N.W. 212, 241 Mich. 39'2—Lar- 
zelere v. Conlin, 207 N.W. 802, 
234 Mich. 33'7—Noble v. Shears, 
202 N.W. 921, 230 Mich. 376. 
Minn.—Peterson v. Schoher, 256 N. 
W. 308, 192 Minn. 315—Lowrie v. 
Christenson, 206 N.W. 390, 16'5 

Minn. r8!l—Roman v. Lorence, 20*2 
N.W. 707, 162 Minn. 198—Bauer 

V. O’Brien Land Co., 174 N.W. 
736, 144 Minn. 130. 

Mo.—Parish v. Casner, 282 S.W. 392. 
N.D.—Moon V. Martin State Bank, 
230 N.W. 11, 69 N.D. 36'2. 

Okl.—Noblin v. Wilson, lO-l P.2d 805, 
1187 Okl. 1T3—^McAtee v. Garred, 
9:1 P.2d 109i5, 185 Okl. 314—Crowl 
V. Box, 288 P. 942, 144 Okl. 25. 
Pa.—Sell v. Gup, 12 A.2d 1, 33’8 Pa. 
134. 

S.C.—Scarborough v. Crosland, 170 
S.E. 463, 170 S.C. 321. 

Tex.—Barton v. Warner, Civ.App., 
>142 S.W. 2d 30*3—Sherman v. Sip- 
per, Civ.App., 129 fl.W.2d 458, re¬ 
versed on other grounds, Sup., 162 
iS.W.^d 319—Graham v. Apple, Civ. 
App., 287 S.W. 1107. 

Wash.—Westerbeck y. Gannon, 104 
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P.2d 918, 5 Wash.2d 106—Nauman 
V. Raddue, 260 P. 968, 145 Wash. 
4'86. 

23 C.J. p 240 note 82 [c] (12). 

(3) To show absence of fraud. 
Ark.—Boone v. Trezevant, 26 S.W. 

2d 682, 181 Ark. 504. 

Cal.—Gunther v. Thompson, 296 P. 
61*1, 2111 Cal. 6‘31—Bernstein v. 

Timmerman, 2(3 P.2d 793. 1*33 Cal. 
App. 202—^Atwood v. Shea. I 8 P. 
2d 783, 129 CaLApp. 27’9—Coleman 

V. Dawson, 294 P. 1*3, 110 Cal.App. 

201 . 

Minn.—Olson v. Shepard, 206 N.W. 
711, 16*5 Minn. 43'3—Eurich v. 

Bartlett, 186 N.W. 138, 15*1 Minn. 

86 . 

Neb.—Johnson v. Hastings & Hey- 
den, 261 N.W. 91, 122 Neb. 610. 
Or.—Elliott v. Mork, 24 P.2d 1036, 
144 Or. 246. 

Pa.—^Walter’s Ex’r v. Martin, 118 A. 
434. 274 Pa. 529. 

Tex.—Jones v. Herring, Civ.App., 16 
'S.W.2d 325, error dismissed. 

Utah.—Fritsch Loan & Trust Co. v. 
Sherrick, 16 P.2d 3‘23, 80 Utah 367. 

(4) To show value of property. 
Ark.—Horsnell v. Gilliland, 224 S. 

W. 7 : 22 . 148 Ark. 6-53. 

Cal.—Srhlake v. McConnell, 257 P 
•l'T5, 83 Cal.App. 706. 

Ill.—Hlnkley v. Wynkoop, r37 N.E 
154, 305 Ill. 115. 

Mich.—Przytulski v. Jozwlak, 202 N. 

W. 924, 2'30 Mich. 6'2tt. 

Minn.—Hauer v. O’Brien Land Co.. 

174 N.W. 73*6, 144 Minn. 130. 

Wash.—Westerbeck v. Cannon, 104 
P.2d 918, 5 Wash.2d 106. 

(5) To show reliance on represen¬ 
tations. 

Cal.—Davison v, Finneran, 47 P.2d 
271, 4 Cal.2d 61—Vah Dah Dun¬ 
shee V. Boadway. 7 P.2d 325, 119 
Cal.App. 678—Schlake v. McCon¬ 
nell, 267 P. 175, 83 Cal.App. 726. 
Ill.—Noll V. Peterson, 170 N.E. 766, 
338 Ill. 662. 

Wash.—Nordstrom v. Hover, 189 P. 
999, 111 Wash. 176. 

(6) To show that person did not 
rely on representations. 

Cal.—Yates v. Eudemiller, 1 P.2d 
434. 213 Cal. 26. 

Mass.—Shikes v. Gabelnick, 173 N.E. 

495, 273 Mass. 201, 87 A.L.R. 1389. 
Tex.—Campbell v. Jones, Civ.App., 
230 S.W. 710. 

Utah.—Showell v. Upton, 230 P. 1023, 
64 Utah 380. 

Wash.—Reilly v. Hopkins, 234 P. 

13. 133 Wash. 421. 

28 C.J. p 340 note 82 [c] (1)« 
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sufficient*® to prove fraud or other matters. 

d. Trial 

In accordance with general rules, the Inetructlone 
must be correct and queetlone of fact should ordinarily 
be submitted to the Jury. 

General rules applicable in civil actions govern 
as to instructions in actions based on fraud in a 
contract for an exchange of property.**^ 

Questions of law and fact. Unless the court is 
trying the case without a j’ury,** and provided 
there is sufficient evidence with respect thereto,*® 


§ 16 

questions of fact are for the jury.^o 

In an action for fraud, a verdict is properly di¬ 
rected for defendant where there is no evidence 
showing damage suffered by plaintiff. 

e. Findings and Judgment 

The findings and judgment must be supported by 
the evidence and should give plaintiff the relief to which 
he Is entitled. 

In actions based oft fraud in contracts for ex¬ 
change of property, the findings must be in accord 
with the pleadings and evidence.^* That no find- 
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36. avldenoe held inenAoient 

(1) In gpnpral. 

Ark.—Scroggins v. Beard, 285 S.W 
354, 171 Ark. 1189. 

Cal.—Bird v. Thompson, 8 P.2d 481 
215 Cal. 70. 

Ill. —Page V. Keeves, 199 N.R. 131 
362 Ill. 64—Hustad v. Cerney, 151 
N.B. 871. 321 111. 364. 

Mo.—Gross V. Byler, 297 S.W. 391— 
Chapman v. Kraehe, App., 22 S.W. 
2d 845. 

Ohio.—Ford v. Bachman. App., 32 N 
B.2d 611. 

Tex.—Blankenship v. Stricklin, Civ 
App.. 77 S.W.2d 339, followed In 
Blankenship v. Lusk. 77 S.W.2d 
341—^Walker v. Ramming, Civ. 
App., 243 S.W. 664. 

Wash.—Hudson v. Beers, 188 P. 454, 
110 Wash. 225. 

(2) To show fraud. 

U.S.—Herschberger v. Woodrow- 
Parker Co., C.C.A.Ohio, 276 P. 908, 
certiorari denied Woodrow-Parker 
Co. V. Herschberger, 42 S.Ct. 270, 
257 U.S. 661, 66 L.Ed. 422. 

Ala.—Barley v. Wright, 171 So. 247, 
233 Ala. 283—Brennen v. Kent, 90 
So. 790, 206 Ala. 661. 

Ark.—Scroggins v. Beard, 286 S.W. 
354, 171 Ark. 1189. 

Cal.—Hedden v. Waldeck, 265 P. 345, 
89 Cal.App. 497. 

Ill.^Blnder v. Hojhal, 178 N.E. 901, 
347 Ill. 11—Schweitzer v. Gibson, 
151 N.R 865, 321 Ill. 336. 

Iowa.—Ragan v. Lehman, 216 N.W. 
717—Putnam v. Moyers, 190 N.W. 
1—Johnson v. Ford, 186 N.W. 906 
—McCormick v. Mclntlre, 183 N. 
W. 689, 192 Iowa 746, modified on 
other grounds 185 N.W. 464, 192 
Iowa 746. 

Ky.—Hornsby v. Powell, 21 S.W.2d 
433, 231 Ky. 363. 

Mass.—Wilkisius v. Sheehan, 156 N. 

R 6, 258 Mass. 240. 

Mich.—Hake v. Youngs, 236 N.W. 
868, 254 Mich. 646-—Shultz v. Mc¬ 
Carty, 236 N.W. 216, 263 Mich. 
446—Ponke v. Rusinowski, 217 N. 
W. 765, 241 Mich. 629—Kaiser v. 
Wojewoda, 213 N.W. 83. 237 Mich. 
620—Clark v. Purchase, 197 N.W. 
618, 226 Mich. 374—Zimmerman v. 
Feldman, 196 N.W. 495, 217 Mich. 


390—Vernon v. Antona, 192 N.W. i 
681, 222 Mich. 83—Dennis v. Sly- j 
man, 184 N.W. 684, 216 Mich. 202 
—Leser v. Smith, 180 N.W. 464, 
212 Mich. 658. 

Mo.—Shannon v. Crabtree, 71 S.W.2d 
709—Drown v. Tough, 38 S.W.2d 
736. 226 Mo.App. 1017. 

N..T —Ginsberg v. Wolters, 121 A. 
730, 94 N.J.Bq. 532—Robertson v. 
Criterion Const. Co., 140 A. 674, 

6 N.J.Misc. 91. 

Okl.—Menca v. Holmes, 108 P.2d 
1022. 

Tex.—Nesbitt v. Hudson, Civ.App., 
230 S.W. 746. 

Utah.—Wilson v. Guaranteed Secur¬ 
ities Co.. 23 P.2d 921, 82 Utah 224 
—Combined Metals v. Bastian, 267 
P. 1020, 71 Utah 636. 

Va.—School Board of Sand Lick 
Dist. V. Smith, 113 S.R 868, 134 
Va. 98. 

Wash —Savinovich v. Wlnblgler, 284 
r. 77, 165 Wash. 333. 

23 C.J. p 240 note 82 [d]. 

(3) To show ratification or estop¬ 
pel. 

U.S.—Brach v. Moen, C.C.A.Iowa, 35 
F.2d 475, certiorari denied 60 S. 
Ct. 162, 280 U.S. 613, 74 L.Ed. 666. 
Iowa.—Baumhover v. Gerken, 203 N. 

W. 16. 200 Iowa 661. 

Minn.—Peterson v. Schober, 256 N. 
W. 308, 192 Minn. 316. 

(4) To show reliance on represen¬ 
tations. 

U.S.—Horton v. Reynolds, C.C.A. 
Iowa, 66 F.2d 430. 

Ark.—Lange v. Mayo, 294 S.W. 12, 
173 Ark. 683. 

Neb.—Dyck v. Snygg, 292 N.W. 119, 
138 Neb. 121. 

(6) To show confidential relation¬ 
ship. 

Ill.—Velcich V. Malesh, 1 N.E.2d 278, 
284 Ill.App. 63. 

Ky.—Jobe v. Brown, 63 S.W.2d 632, 
246 Ky. 260. 

37> XluitnictloBfl liald oorraet 
Ga.—^Newkirk v. Burts & Goodman, 
104 S.E. 466, 26 Ga.App. 689. 
Xaztniotloaz bald Inoorraot or psop- 
•rly rofwiad 

Mich.-Noble v. Shears, 202 N.W. 
921, 230 Mich. 876. 
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N.Y.—^Kaufman v. Jaffee, 279 N.Y.S. 

392. 244 App.Div. 344. 

Tex.—Summers v. Campbell, Civ. 

App., 254 S.W. 366. 

Znitmctioiui held suAcle&t 

(1) In general.—Newkirk v. Burts 
& Goodman, 104 S.E. 456, 26 Ga.App. 
689. 

(2) As to whether representation 
as to soundness of a horse was in¬ 
tended as a mere expression of opin¬ 
ion.—Parker v. Boyd, 156 S.W. 440, 
108 Ark. 32. 

38. Or.—Pugh V. Shull, 297 P. 366. 
135 Or. 636. 

39. Svidenoe held suAoieBt to go to 

Jury 

Mo.—Field Bros. v. Green, App., 236 
S.W. 1076. 

Okl.—Crowl V. Box, 288 P. 942, 144 
Okl. 25. 

Bvldeiioe held insullleleiLt to go to 
Jury 

Mo.—Tighe v. Locke, App., 299 S.W. 
105. 

Okl.—Winter v. Harvell, 62 P.2d 717, 
175 Okl. 316. 

Tex—Brenan v. Eubank, Civ.App., 66 
S.W.2d 613—Jones v. Herring, Civ. 
App., 16 S.W.2d 325, error dismiss¬ 
ed. 

40. Cal.—Page v. Brown, 9 P.2d 896, 
122 Cal.App. 12—Vah Dah Dun- 
shee V. Boadway, 7 P.2d 325, 119 
Cal.App. 678. 

Mass.—Rosenberg v. Rome, 176 NE. 
171, 276 Mass. 64. 

Minn.—Beulke v. Broadway State 
Bank, 220 N.W. 650, 176 Minn. 

190. 

Neb.—Advance-Rumely Thresher Co. 

V. Bartzat, 206 N.W. 7, 114 Neb. 35. 
Or.—Rayburn v. Norton, 43 P.2d 919, 
160 Or. 140. 

S.C.—Manship v. Newsome, 198 S.E. 

428, 188 S.C. 6. 

23 C.J. p 240 note 87. 

41. Tex.—Locke v. Melton, Com. 
App., 61 S.W.2d 814, reversing 
Melton V. Locke, Civ.App., 44 S.W. 
2d 799. 

48. Cal.—Schlake v. McConnell 267 
P. 176, 83 CaLApp. 726. 
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§ 16 

ing was made as to some alleged representations 
is immaterial where the court found that other 
representations were made entitling plaintiff to re- 
lief»^3 and it is immaterial that the court’s find¬ 
ings included representations which are not ac¬ 
tionable.^^ 

The judgment must be supported by the evi¬ 
dence,and should give plaintiff all the relief 
to which he is entitled,^® Where a court of eq¬ 
uity grants a rescission for fraud, a money judg¬ 
ment may be entered, if it is the only means by 
which the party seeking relief can be placed, as 
nearly as may be, in statu quo.^"^ The fact that 
a judgment or decree is rendered in the alterna¬ 
tive has been held not to render it objectionable.^^ 


f. Damacet 

The relief to which a party to a fraudulent ex¬ 
change of property is entitled in an action for can¬ 
cellation or rescission is discussed in the title CJan- 
cellation of Instruments §§ 77-86; and the dam¬ 
ages recoverable in an action based on the fraud 
are considered in the C.J.S. title Fraud §§ 139-144, 
also 27 C.J. p 94 note 65, p 95 notes 73, 74, p 96 
note 97, 23 C.J. p 240 note 93-p 241 note 95. 

§17. Liens and Enforcement Thereof 

Questions as to the right to a lien under a con¬ 
tract for an exchange of property are discussed 
in the CJ.S. title Vendor and Purchaser § 382, al¬ 
so 66 CJ. p 1226 note 22-p 1227 note 31, and 23 
CJ. p 241 notes 99, 1. 


TlAdllis held Inuaeteviel 
Cal.—Connell v. Crawford, 268 P. 
948, 92 Cal.App. 716. 

43. Maes.—^Baekee v. Cuehlng. 170 
N.E. 42, 270 Maes. 280. 

44. Cal.—Fisher v. Brotherton, 255 
P. 864, 82 Gal.App. 632. 

43. Ill.—Puetelniak v. Yilima», 186 
K.SS. 611, 362 Ill. 270. 

46. Ill.—Hlnkley y. Wynkoop, 137 
N.E. 164, 306 111. 116. 


One who seorotlj purchased eerv- 
ioes of aaother*B ooafldesaUal aseht 
In elfectlner an exchange of proper¬ 
ties Is legally and equitably respon¬ 
sible for, and Is liable to make good 
to such other person, whatever loss 
the latter has legally or equitably 
sustained.—Forrest v. Wardman, 40 
App.D.C. 620. 

47. Iowa.—Gray v. Brlcken, 166 N. 

W. 284, 182 Iowa 816. 

Mich.—Schliska v. Boss, 203 N.W. 
81, 230 Mich. 225. 

Wash.—Fletcher v. Porter, 88 P.2d 


109, 177 Wash. 660—Barnett v. 

Cobb, 250 P. 67, 140 Wash. 538. 

48. Cal.—Marks v. Howklns, 203 P. 

1036, 65 CaLApp. 664. 

Ill.—Hinkley v. Wynkoop, 137 N.E. 
154, 306 Ill. 115. 

SeooiLvearaBoe should he permitted 

Decree ordering defendants to pay 
plaintiff trade price. Instead of per¬ 
mitting them to reconvey realty, as 
they offered to do, should be modi¬ 
fied to permit reconveyance, al¬ 
though offer was belated.—Bacon v. 
Fox, 266 N.W. 840, 267 Mich. 689. 
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EXCHANGES 

This Title includes bodies formed by the incorporation or association of persons engaged in business 
of the same nature for the purpose of facilitating and regulating the transaction of such business among 
the members. 


Matters aot In this Title, treated elsewhere la this work, see De ser tptive-Wordf Index 


Analysis 

§ 1. Definitions, kinds, and purposes—p 81 

2. Nature, status, and incorporation or organization—^p 82 

3. Constitution, by-laws, and rules—p 84 

4. Officers and agents—^p 87 

5. Membership—p 87 

6. -Dues, fines, and assessments—^p 91 

7. - Discipline of members; suspension or expulsion, and reinstatement—^p 91 

8. -Judicial remedies of members—p 97 

9. - Property in seat or membership, and transfer thereof—p 100 

10. - Dealings between members—p 104 

11. Rights, duties, and liabilities of exchanges as to third persons—^p 107 

12. - Quotations—p 109 

13. Actions by or against exchanges—p 110 

14. Dissolution—p 110 


§ 1. Definitions, Kinds, and Purposes 

An exchange la an association of persons engaged In 
business of the same nature to provide facilities for the 
transaction of their Individual business. The principal 
purposes of an exchange are to provide a place and other 
facilities for the convenience of Its members, and to 
maintain fair standards of business dealings. 

An exchange is an association of persons en¬ 
gaged in business of the same nature who for con¬ 
venience have combined to provide at the common 
expense and under uniform rules a common place 
for the transaction of their individual business.^ 


The principal purposes and objects of an ex¬ 
change are the affording to members of facilities 
for the transaction of their individual business and 
providing for a convenient exchange or salesroom 
for the transaction of such business and the main¬ 
tenance of rectitude and honorable dealings with 
those members in their business transactions.^ In 
some of the associations a declared purpose is to 
make provision for the widows and families of de¬ 
ceased members.3 It is not one of the functions 
of a stock exchange to hold property or to accum¬ 
ulate profits for the benefit of its members.^ 


1« N.Y.—Belton V. Hatch, 17 N.E. 
220, ICS N.Y. 593, 695, 4 Am.S.R. 
450. 

23 C.J. p 243 note 1, p 244 note 6 
[a], [c]. 

“Chamber of commerce" defined see 
14 C.J.S. p 351 note 14. 

Broken’ board 

N.Y.—Manning v. Heidelbach. 138 N. 
Y.S. 750, 163 App.Div. 790. 

IMatlBffiiielied fton tmoket ehop 

An exchange in the text sense is 

33 C.J.S.-6 


distinguished from a bucket shop 
in that in the bucket shop there is 
no delivery and no expectation or 
intention of receiving or delivering 
securities or commodities said to be 
bought or sold. 

U.>S.—In re A. B. Baxter de Co., N. 
y.. 152 P. 137, 8tt C.C.A. 35«, 11 
Ann.Cas. 437*. 

Ind.—^Western Union Tel. Co, v. 
•State, 76 N.B. 100, 165 Ind. 492, 
3 L.R.A.,N.S., 153, 6 Ann.Cas. 880. 

a. N.Y.—Pirnie Simona St Co. v. 
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Whitney, 259 N.Y.S. 19'3, 144 Misc. 
812. 

23 C.J. p 24*3 note 3. 

3. N.Y.—Franklin v. Dick. 28 N.Y. 
S.2d 426, 262 App.Div. 2*99, ap¬ 
peal granted 29 N.Y.S.2d 146, 2'62 
App.Div. 8*47. 

*23 C.J. p 244 note 4. 

Property rights of members in fund 
see infra 9 6c (3). 

4. N.Y.— White v. Brownell, 2 I>aly 
329, 4 Abb.Pr.,N.S.. 162. 
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§ 2. Nature, Status, and Incorporation or Or¬ 
ganization 

Soma axchanflea are unincorporated voluntary aaao- 
elatlona, distinguishable from partnershlpsi Joint stock 
oompanisa, or corporations although possessing some of 
the characteristics of those organixatlons. Other ex¬ 
changes have assumed a corporate form of organization. 

Many exchanges are unincorporated voluntary 
associations^ not organized in pursuance of any 
statute or legislative act,® on which no special 
privileges arc conferred by the state, and which 
owe no special duties to the public.'^ Such ex¬ 
changes are not partnerships,® joint stock compa¬ 
nies,® or corporations,!® although possessing some 
of the characteristics of each of those types of 
organization,!! such as association!® and being 
governed by regulations adopted by themselves for 
that purpose.!® More specifically, unincorporated 
exchanges resemble partnerships with respect to 
the property rights of members, sec infra § 5, are 
like corporations in that such exchanges may adopt 
constitutions and sets of by-laws which are bind¬ 
ing on members, see infra § 3, and, like corpora¬ 
tions, have a continued existence, unless voluntarily 
dissolved, and are unaffected by the death, resigna¬ 
tion, suspension, or removal of members.!^ The 
same rules of law and equity apply to such ex¬ 
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changes, so far as regards the control of them, and 
the adj*udication of their reserved and inherent 
powers to regulate their conduct and to expel their 
members, as to corporations and joint stock com¬ 
panies.!® 

A number of important exchanges have more¬ 
over either taken advantage of general incorpora¬ 
tion laws or secured special charters;!® but it 
has been held that an exchange, although incor¬ 
porated, is a voluntary association.!*^ Unlike or¬ 
dinary business corporations, these associations do 
not carry on business for pecuniary gain, see Cor¬ 
porations § 13, and, because the successful carry¬ 
ing out of the purposes for which produce ex¬ 
changes and like associations are organized de¬ 
pends on the personal character and conduct of 
the members, they possess a power of suspending 
or expelling members which does not exist in or¬ 
dinary business corporations, see infra § 7. 

Approval by courts. In view of the worthy and 
beneficent aims of exchanges as stated in § 1, they 
arc regarded by the courts with approval.!® 

Powers. Aside from certain inherent powers 
possessed by exchanges as such,!® ^n incorporated 
exchange, as in the case of corporations generally 
see Corporations § 935, derives its authori^-y to 
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5. U.S.—Hyde v. Woods, 94 U.'S. 

52’3. 214 L.Ed. 264. 

2'3 C.J. p 244 note 8. 
a N.T.—White V. Brownell, 2 Daly 
<328. 

23 C.J. p 244 note 9. 

7. N.T.—Commercial Tel. Co. v. 
Smith. 47 Hun 4'9I4. 

23 C.J. p 244 note 10. 

8 . N.Y.—Belton v. Hatch, 17 N.E. 
'2215, 109 N.Y. 693, 4 Am.S.R. 49'5. 

23 C.J. p 2*44 note 11. 

9. N.Y.—^White v. Brownell, 2 Daly 
329. 

Pa.—Leech v. Harris, 2 Brewst. 671. 

la N.Y.—White v. Brownell, 2 Daly 
329, 4 Abb.Pr.,N.iS., 162, affirming 
•3 Abb.Pr.,N.'S.. 3ir8. 

Pa.—Leech v. Harris, 2 Brewst. 6711. 

11. U.S.—Hyde v. Woods, 12 P.Cas. 

No.6.976, 2 Sawy. 6)66, affirmed 94 
U.S. 523, 24 L.Ed. 264. 

23 C.J. p 245 note 14. 

18. Pa.—Leech v. Harris, 8 Brewst. 

e^Ti. 

la Pa.—^Leech v. Harris, supra. 

la N.T.—White v. Brownell. 2 Daly 
329. 4 Abb.Pr..N.S.. 192. 

la Pa.—Leech v. Harris, 2 Brewst. 
671. 

la Del.—Rei^ v. Tidewater Coal 
Exchange, lil'S A. 304, IS Del.Ch. 

ins. 

28 C.J. p 245 note 18. 


Ibioorporatlag statutes uot ooatrazj 
to public poUoy 

Acts authorizing incorporation of 
exchanges are not against public 
policy as being in restraint of trade. 
—Reynolds v. Plumbers’ Material 
Protective Assoc., 63 N.Y.'S. 303, 30 
Mlsc. 70'9—23 C.J. p 245 note 23. 

Bcguisites of application for charter 
Pa.—In re Pittsburgh Stock Exch., 

26 Pltt8b.Leg.J.,N.S., 308. 

2'3 C.J. p 245 note 18 [a]. 

Amendment of articles, certificate, 
or charter 

(1) Articles of association of an 
incorporated exchange may be 
amended under statutes applicable 
to corporations generally in the ab¬ 
sence of special provision for amend¬ 
ments in the specific statute under 
which such exchange is incorporat¬ 
ed.—Detroit Chamber of Commerce 
V. State Secretary, 67 N.W. 897, 109 
Mich. 691. 

('2) The certificate of incorpora¬ 
tion of an exchange may be amend¬ 
ed.—In re Walker, 296 N.Y.S. 283, 
2*61 App.Div. 28, affirmed 12 N.R^d 
97'9. 276 N.Y. 667. 

(3) The charter of an incorporat¬ 
ed exchange may be amended by the 
legislature of the state creating such 
coit>oration.—Tapper v. Boston 
Chamber of Commerce, I4i4 N.E. 89, 
249 Mass. 286. 

(4) Amendment of articles, cer- 
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tilicate, or charter of corporations 
generally see Corporations S 61. 

(5) Amendment of constitution, 
by-laws and rules see infra 8 3. 

Corporate status as maaager of 
pools 

The status of an incorporated 
coal exchange, organized by rail¬ 
roads and coal shippers to facilitate 
the handling of coal at the sea¬ 
board, has been held to bo merely 
that of a manager of a series of 
pools, the coal in which was owned 
by the members of each pool collec¬ 
tively, and not Itself the owner of 
the coal.—Read v. Tidewater Coal 
Exchange, 118 A. 304, 13 Del.Ch. 2513. 
Beorgaulsatlou 

N.Y.—Kronfeld v. Hadnes, 46 N.Y.S. 

92, 20 Misc. 10'2. 

23 C.J. p 246 note 18 [b]. 

17. Ill.—People v. Chicago Bd. of 
Trade, 79 N.E. 611, 22'4 Ill. 370. 

23 C.J. p 246 note 19. 

18. N.Y.—Reynolds v. Plumbers' 
Material Protective Assoc., 63 N. 
Y.'S. 3013, 30 Misc. 709. 

23 C.J. p 245 note 2*2. 

19. Minn.—^Evans v. Minneapolis 
Chamber of Commerce, 9l N.W. 8, 
86 Minn. 448. 

Inherent power of exchange to: 
Fine, suspend, or expel members 
see infra 8 7. 

Make rules and regulations to 
carry out its purposes see infra 
8 8 . 
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act from the statute under which it is organized^® 
and the charter issued thereunder .21 

In the absence of restrictive provisions in the 
incorporating statute the mere use of a particular 
word in the corporate name of an exchange may 
not be permitted to operate as a limitation on the 
jurisdiction or powers of such exchange.22 

When subject to public regulation. Exchanges 
engaged in a business affecting a public interest 
are by virtue of that fact subject to reasonable 
regulation in the public interest,23 being required 
to submit to such reasonable regulation as the 
state may sec fit to impose in the exercise of its 
police power,24 and particular regulatory statutes 
have been held constitutional.25 ■'Accordingly the 
rules, regulations, and methods of an exchange en¬ 
gaged in a business affecting a public interest are 


§ 2 

subject to regulation by the legislature.2« For ex¬ 
ample, the rules of an exchange governing its con¬ 
duct are subject to regulation with a view to pre¬ 
venting abuses and securing freedom from undue 
discrimination in its operations.27 More specifical¬ 
ly, an exchange engaged in business affecting a 
public interest may as a condition to its operation, 
see infra § 5 b, be required to admit certain per¬ 
sons to membership, precluded, see infra § 7, from 
suspending members (or certain causes, and pro¬ 
hibited from enforcing a by-law forbidding mem¬ 
bers from dealing with nonmembers, see infra § 
5 a. 

An exchange which makes application to be ac¬ 
corded the status of a contract market, under a 
statutory plan permitting certain exchanges to be 
so designated, is subject to having such designa- 


20. Mass.—Tapper v. Boston Cham¬ 
ber of Commerce, 144 N.E. 89, 24'9 
Mass. 235. 

Minn.—Evans v. Minneapolis Cham¬ 
ber of Commerce, 91 N.W. 8. 86 
Minn. 448. 

21. Minn.—Evans v. Minneapolis 
Chamber of Commerce, supra. 

22. ‘‘Frodnos*’ 

The word “produce*’ as a part of 
the corporate name does not indi¬ 
cate the purpose of a statute creat- 
Iner an exchanf^e to limit its Juris¬ 
diction to contracts relatiner to ag¬ 
ricultural products —Haeblor v'. New 
Vork Produce Exch., 44 N.E. 87, 1'49 
N.Y. 414, reversing 36 N.Y.S. 427, 
.15 Mi.MC. 42. 

23. U.S.—Board of Trade of City of 

ChicaKO V. Olsen, Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 L.Ed. 8»39—Moore 
V. Chicago Mercantile Exchange, 
C.CA.Ill., 90 F.2d 735, certiorari 
denied 58 S.Ct. 30,* 302 U.S. 710. 
82 L.Ed. 548—Bennett v. Board 
of Trade of City of Chicago, C. 
C.A.Ill., 90 F.2d 735, certiorari de¬ 
nied 58 S.Ct. 34, 302 U.S. 710, 82 
li.Ed. 648, rehearing denied 68 S. 
Ct. 118, 302 U.S. 774, 82 L.Ed. 

600. 

Minn.—Grisim v. South St. Paul 
Live Stock Exch., 188 N.W. 729, 
152 Minn. 271. 

Chicago hoard of trade 

(II) The board of trade of the city 
of Chicago is engaged in a business 
affecting a public interest within 
the meaning of the text rule and is 
accordingly subject to regulation by 
the state.—New York & Chicago 
Grain Exchange v. Chicago Board 
of Trade, 19 N.E. 866, 127 Ill. 163, 
2 L.R.A. 411, 11 Am.S.R. 107. 

(2) Such board is also engaged in 
a business affecting a national pub¬ 
lic interest and as such is subject 
to national regulation by congress. 
—Board of Trade of City of Chi¬ 


cago V. Olsen. Ill., 43 S.Ct. 470, 26‘2 
U.S. 1, 67 LEd. 839—Board of Trade 
of City of Chicago v. Wallace, C.C 
A.. 67 P.2d 402, certiorari denied 

Wallace v. Board of Trade of City 
of Chicago 64 S.Ct. 529, 291 U.S. 
680, 78 L.Ed. 106'7 and Partners' Nat 
Grain Corporation v. Board of Trade 
of City of Chicago, 54 S.Ct. 629, 291 

U. S. 680, 7'8 L.Ed. 1067—Bartlett 

Prassler Co. v. Hyde, C.C.A.I11., 65 P. 
2 d 350, affirming, D.C„ 66 F.2d 24‘6, 
certiorari denied Bartlett Frazier Co. 

V. Wallace, 5'4 S.Ct. 70, 290 U.S. 65'4, 
78 L.Ed. 667. 

Wichita board of trade is engaged 
in a business affecting public inter¬ 
est within the meaning of the text. 
—Farmers* Co-op. Commission Co. 
V. Wichita Board of Trade, 2 46 P. 
5ri. 1120, 1211 Kan. 348, 64 A.L R. 
295, error dismissed Wichita Board 
of Trade v. Farmers* Co-op. Com¬ 
mission Co , 48 S.Ct. 17, 276 U.S. 574, 
72 L.Ed. 433. 

24. Minn.—Grisim v. South St. Paul 
Live Stock Exch., 188 N.W. 729, 
152 Minn. 271. 

8 d. U.S.—Board of Trade of City of 

Chicago V. Olsen. Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 L.Ed. 8i39. 
CommoditlM Bzohaaga Act 
U.S.—Moore v. Chicago Mercantile 
Exchange, C.C.A.I11., 90 F.2d 73'5, 
certiorari denied 58 S.Ct. 30, 302 

U. S. 710, 82 L.Ed. 648—Bennett v. 
Board of Trade of City of Chicago, 
C.C.A.I11., 90 F.‘2d 73'5, certiorari 
denied 68 S.Ct. 34, 30.2 U.S. 710, 
82 L.Ed. 648, rehearing denied 58 
S.Ct. 118, 302 U.S. m, 82 L.Ed. 
600. 

Grain FutnrM Aota 

U.S.—Board of Trade of City of 
Chicago v. Olsen, Ill., 4i3 S.Ct. 470, 
262 U.S. 1, 67 L.Bd. 889— Moore 

V. Chicago Mercantile Exchange, 
C.C.A.I11., 90 P.'2d 735, certiorari 
denied 68 S.Ct. 30, 302 U.S. 710, 
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82 L.Ed 548—Bennett v. Board of 
Trade of City of Chicago, 90 P.'2d 
735, certiorari denied 68 S.Ct. 34, 
302 U.S. TIO, 812 L.Bd. 548, rehear¬ 
ing denied 58 S.Ct. Iil8, 302 U.S. 
74'4. 82 L.Ed. 600—Board of Trade 
of City of Chicago v. Wallace, C.C. 
A. 67 P.2d 40*2, certiorari denied 
Wallace v. Board of Trade of City 
of Chicago, 5*4 S.Ct. 629, 291 U.S. 
■680, 78 L.Ed. 1067 and Farmers* 
Nat. Grain Corporation v. Board 
of Trade of City of Chicago, 51 
SCI. 629, 2*91 U.S. 680, 78 LEd. 
1067—Bartlett Frazier Co. v. Hyde, 
C.C.A.Ill., 6*5 P.2d 360, affirming, 
D C., 56 P.2d 245, certiorari denied 
Bartlett Frazier Co. v. Wallace, 
54 S.Ct. 70, 290 U.S. 65<4, 78 L.Ed. 
567. 

Kan —Farmers’ Co-op. Commission 
Co. v. Wichita Board of Trade, 
246 P. 511, 1I1'20. 121 Kan. 348, 6'4 
A.L.R. 295, error dismissed Wich¬ 
ita Board of Trade v. Farmers' 
Co-op. Commission Co., 48 S.Ct. 
17, 275 U.S. 5'74, 712 L.Ed. 433. 

SecnritlM Bzchange Act 

U.S.—Wright V. Securities and Ex¬ 
change Commission, C.C.A., 1'12 P. 
2d 89. 

26. U.S.—Board of Trade of City 
of Chicago V. Olsen, Ill., 43 S.Ct. 
470, 262 U.S. 1, 67 L.Bd. 839. 

Kan.—^Farmers’ Co-op. Commis.<^ion 
Co. V. Wichita Board of Trade, 
246 P. 511, 1120, 1211 Kan. 348, 54 
A.L.R. 295, error dismissed Wich¬ 
ita Board of Trade v. Farmers* 
Co-op. Commission Co., 48 S.Ct. 17, 
276 U.S. 574, 72 LEd. 4(33. 

Minn.—Grisim v. South St. Paul 
Live Stock Exch., 168 N.W. 729, 
1>52 Minn. 271. 

23 C.J. p 2*45 note 24. 

27. U.S.—Board of Trade of City 
of Chicago V. Olsen, Ill., 43 S.Ct. 
470, 262 U.S. 1, 67 LbEd. 839. 
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tion suspended or revoked for sufficient cause as 
provided by the statute.*^ 

In the absence of provision in a statute for in¬ 
corporation of exchanges authorizing them to pay 
dividends on shares of members, an exchange in¬ 
corporated under such statute is not required to 
file reports required by a statute applicable to stock 
corporations.29 

§ 3. Constitution, By-Laws, and Rules 

a. In general 

b. Right to make rules and validity 

thereof 

c. Construction; retroactive operation 

d. Amendment 

e. Persons bound 

f. Interference by courts 

a. In General 

The conetltutlon, by-laws, and rules of an exchange 
constitute a contract as between the members and also 
as between them and the exchange. 

As in the case of associations generally, see As¬ 
sociations § 11 b, the constitution, rules, and by¬ 
laws of an exchange, organized as an association, 
constitute a contract both as between the members 
themselves and as between the exchange on one 
side and its members on the other,30 and such 
contract must be interpreted like any other con¬ 


tract, and cannot be remade or altered by the 
court.3i 

The rules of an exchange do not establish a 
general custom or usage^^ nor constitute a rule 
of evidence binding or controlling the courts.33 

b. Bight to Make Buies and Validity Thereof 

Except at affected by public regulation, an ex¬ 
change hat Inherent power to make tuch rulet at are 
necettary to enable It to carry out Itt purpotet, provided 
tuch rulet are not contrary to public policy or the law 
of the land and are not unreatonable or uncertain. 

Subject to public regulation of the rules, reg¬ 
ulations, and methods of an exchange, when it is 
engaged in a business affecting a public interest, 
see supra § 2, exchanges have inherent power to 
enact such rules and regulations concerning the 
government of their affairs as may be necessary 
to carry out their purposes.®^ To be valid and 
binding, however, the constitution and by-laws of 
an exchange must not contravene public policy or 
the law of the land,®® or be unreasonable®® or un¬ 
certain.®*^ Rules must be adopted in accordance 
with the methods, if any, prescribed by the consti¬ 
tution or charter of the exchange,®* and by-laws 
of incorporated exchanges must be within the scope 
of the powers conferred by their charter.®* The 
mere fact that a by-law of an exchange differs from 
the common-law rule does not render such by-law 
invalid.^® 


gs. U.'S.—Board of Trade of City 
of Chicago V. Wallace, C.C.A., 67 
F.2d 402, certiorari denied Wal¬ 
lace V. Board of Trade of City of 
Chicago, '64 S.Ct. 62*9, 29tt U.S. 680, 
78 L.Bd. 10*67, and Farmers' Nat. 
Grain Corporation v. Board of 
Trade of City of Chicago, 54 S. 
Ct. S29, 291 U.S. 680, 78 L.Ed. 1067. 

29. N.Y.—Stationers' & Publishers' 
Board of Trade v. Flynn, 235 N. 
YJS. 5'8, 226 App.Div. 496. 

30. Cal.—Milton G. Cooper & Son v. 
William R. Davis & Bro., 2 P.2d 
823, 116 Cal.App. 468. 

N.Y.—Franklin v. Dick, 28 N.Y.S.I2d 
4i26, 262 App.Div. 299, appeal 

granted 29 N.Y.S.2d 14'6, 262 Ap.p. 
Dlv. 847. 

Ohio.—Paddock Hodge Co. v. Grain 
Dealers' Nat. Ass’n, li8 Ohio App. 
66 . 

Tex.—•Russell-Coleman Cotton Oil 
Co. V. C. R. Garner & Co.. Civ. 
App.. 242 S.W. 1067. 

23 C.J. p 247 note 53, p 250 note 3. 

31« N.T.—Cohen v. Thomas, 103 N. 
E. 708, 209 N.Y. 407, affirming 12*7 
N.Y.S. llllO, 142 App.Div. 937. 

32. U.S.—The Innocenta, D.C.N.T., 
113 F.Ca8.No.7,O50. 10 Ben. 410. 

23 C.J. p 248 note 62. 


391 S.C.—Riordan v. Doty, 27 S.B. 

939, 60 S.C. 537. 

23 C.J. p 248 note 63. 

34. La.—Walsh v. New Orleans 
Cotton Exchange, 177 So. 68, 188 
La. 338. 

N.Y.—Franklin v. Dick, 28 N.Y.S. 
2d 426, 262 App.Div. 299, appeal 
granted 29 N.Y.S.ld 146, 2’62 App. 
Dlv. 947—^Pirnle Simons & Co. v. 
Whitney, 259 N.Y.S. m, 144 Misc. 
812. 

Pa.—^Whelen v. Craig, 88 Pa.Super. 
103. 

23 C.J. p 246 note 29. 

35. U.S.—Middleton v. Fidelity- 
Phlladelphia Trust Co., C.C.A.Pa., 
3)5 F.l2d 851, affirming, D.C„ In 
re McCown, 31 F.2d 334, and fol¬ 
lowed in, C.C.A.Pa., Middleton v. 
Dussoulas, 3*6 FJ2d 8*57. 

Minn.—Grlsim v. South St Paul 
Live Stock Exch., 188 N.W. 729, 
162 Minn. 271. 

N.Y.—-Franklin v. Dick. 28 N.Y.S.ld 
426, 262 App.Div. 229, appeal 

granted 29 N.Y.S.2d 146, 242 App. 
Dlv. 947—^Pimle Simons 8b Co. v. 
Whitney, 299 N.TB, 198, 144 Mine. 
812. 

23 C.J. p 246 note 80. 

Motive 

In applying the text rule the mo¬ 
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tive of an exchange In adopting a 
certain resolution need not be con¬ 
sidered further than to discover the 
purpose of such resolution since the 
courts will assume that the ex¬ 
change has been guided by proper 
motives.—Plrnie Simons & Co. v. 
Whitney, supra. 

33. Ill.—Bowles Live Stock Com¬ 
mission Co. V. Chicago Live Stock 
Exchange, 243 Ill.App. 71. 

N.Y.—Franklin v. Dick. 28 N.Y.S.2d 
4'26, 262 App.Div. 299, appeal 

granted 29 N.Y.S.2d 146, 292 App. 
Div. 847. 

23 C.J. p 246 note 31. 

37. N.Y.—^People v. New York Pro¬ 
duce Exch., 44 N.E. 84, 149 N.Y. 
401. 

2'8 C.J. p 246 note 32. 

38. Mo.—Moffatt v. Kansas City Bd. 
of Trade, App., Ill S.W. 824. See 
157 S.W. 679, 250 Mo. 16'8. 

'23 C.J. p 246 note 33. 

33. N.T.—^People v. New York Pro¬ 
duce Exch., 44 N.E. 84, 142 N.Y. 
401. 

28 C.J. p 247 note 84. 

40i Mo.—Goddard v. Merchants' 

Exch., 9 Mo.App. 290, affirmed 78 
Mo. 608. 
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The right and power of an exchange to make 
rules governing its members generally is discussed 
in § 5 infra. 

Partial invalidity. The court cannot sustain a 
rule which is in part invalid, unless it is sever- 
able.^i 

c. Oonstmction; Eetroactive Operation 

The usual rules of construction apply to the con* 
•titution, rules, and by-laws of exchanges. Exchange 
rules are not retroactive In operation. 

The constitution, rules, and by-laws of an ex¬ 
change should be given a reasonable con struct ion,^2 
and should be construed not by the jury but by 
the court,42 which will regard the substance of 
the whole matter^^ and disregard grammatical 
errors.^ 5 in a proper case resort may be had to 
practical construction by the parties concerned.^® 
Penal provisions should be strictly construed.47 

In case of conflict between the constitution and 
the by-laws the constitution must prevail.^® 

Exchange rules^® and amendments thereof®® are 
not retroactive in operation. 

d. Amendment 

The constitution end by-lews of exchanges mey be 
emended. 

The constitution and by-laws of an exchange 
are subject to amendment.®^ The amendment, to 
be valid and effective, must be adopted in accord¬ 
ance with the organic law of the organization it¬ 


§ 3 

self and its by-laws,®2 and when so adopted is or¬ 
dinarily binding on the member provided his vest¬ 
ed property rights are not interfered with, see 
infra this section subdivision e (1). An amend¬ 
ment which deprives a nonmember of a substan¬ 
tial vested right is not binding on him, see infra 
this section subdivision e (2). 

An amendment to the constitution in general 
terms will not be deemed to relate to a particular 
case only, where the rhling was at first applied in 
terms to that case, and afterward made general 
and inserted in the constitution.®® 

6. Persons Bound 

(1) Members 

(2) Nonmembers 

(1) Members 

Members of an exchange are bound by the provi¬ 
sions sf Its regularly adopted constitution, rules, and 
by-laws. 

In accordance with the rule that the constitu¬ 
tion, by-laws, and rules of exchange constitute a 
contract between the exchange and its members, 
sec supra this section subdivision a, one who be¬ 
comes a member of an exchange submits himself 
to the operation of its constitution and by-laws, 
and agrees to be bound thereby, so far as they 
are valid and within its powers to make,®^ and is 
ordinarily bound by amendments to the constitu¬ 
tion and by-laws regularly adopted,®® provided they 


41 . N.Y.—Parish v. New York Pro¬ 
duce Exch., 61 N.E. 977, 169 N.Y. 
31, 56 L.R,A. 149. 

23 C.J. p note 37. 

42. Cal.—Milton G. Cooper & Son 
V. William R. Davis & Bro., 2 P. 
2d 8.23, 116 CaLApp. 468. 

43. N.Y.—Matthews v. New York 
City Associated Press, 82 N B. 981, 
13'6 N.Y. 340, 3*2 Am.S.R. 741. 

23 C.J. p 2'47 note 44. 

44. N.Y.—^National Leairue of Com¬ 
mission Merchants v. Hornung, 
129 N.Y.S. 437, 72 Mlsc. 181, re¬ 
versed on other grounds 132 N.Y. 
'S. 871. 148 App.Dlv. 3<55. 

Pa.—Sexton v. Commercial Exch., 10 
Pa. Co. 60*7. 

46^ Pa.—Sexton v. Commercial 
Bxch.. 10 Pa.Co. 607. 

44. U.S.—New River Collieries Co. 
V. Snider, C.C.A.N.Y.. 284 F. 647, 
affirming, D.C., 264 F. 247. 

N.Y.—In re Hayes, 76 N.Y.S. 812, 
'37 Mlsc. 264. 

Tex.—Western Union Telegraph Co. 
V. Gardner, Civ.App., 276 S.W. 278. 

47- Colo.—^Denver Chamber of Com¬ 
merce & Board of Trade v. Green, 
47 P. 140, 8 C 0 I 0 .APP. 420. 


Mo.—Albers v. Merchants' Exch., 120 
'S.W. 139, 140 Mo.App. 4'46. 

48. Pa.—Powell v. Abbott, 9 Wl^y. 
N.C. 231. 

49. 111.—Caldwell v. Hornblower, 
246 Ill.App. 645. 

N.Y.—M. Roth & Co. V. New York 
Mercantile Exchange, 262 N.Y.S. 
68'7, 146 Misc. 644, affirmed 262 N. 
Y.S. 693, 238 App.Dlv. 774. 

60. N.Y.—M. Roth & Co. v. New 
York Mercantile Exchange, supra. 

23 C.J. p 247 note 4*9. 

61. N.Y.—Franklin v. Dick, 28 N.Y. 
S.2d 4<26, 2162 App.Div. 299. ap¬ 
peal granted 29 N.Y.S.Sd 144, 262 
App.Dlv. 847—Jackson v. New 
York Cotton Exchange. 19 N.Y.S. 
2d 207, 269 App.Div. 829—In re 
Walker. 296 N.Y.S. 283, 261 App. 
Div. 28, affirmed 12 N.E.2d 579, 
274 N.Y. hei 

2'3 C.J. p 247 note 44. 

Tnuufer of power 
Power to amend by-laws original¬ 
ly given to groups within the ex¬ 
change may be properly transferred 
to its membership as a whole.— 
In re Walker, supra. 

68 . Mo.—^Moflhtt V. Kansas City Bd. 

85 


of Trade, App., Ill S.W. 894. See 
167 S.W. '579, 260 Mo. 148. 

N.Y.—Franklin v. Dick, 28 N.Y.S.2d 
4!26, '262 App.Div. 29*9, appeal 

granted 29 !N.Y.S.2d 144, 262 App. 
Div. '847—In re Walker, '295 N.Y. 
S. 283, 261 App.Dlv. 28, affirmed 
12 N.E 2d 579, 276 N.Y. 667. 

63. N.Y.—Weston v. Ives. 97 N.Y. 
'22-2, reversing 14 N.Y.Wkly.Dig. 
•413. 

64. U.S.—In re Rosenbaum Grain 
Corporation, D.C.I11., 1*3 F.Supp. 
601. 

La.—Fire & Marine Agency v. New 
Orleans Ins. Exch., 98 So. 458, 154 
La. 1039. 

N.Y.—Franklin v. Dick. '28 N.Y.'S.2d 
42»6, '262 App.Div. '2'99, appeal 

granted 29 N.Y.S.2d 146, 242 App. 
Div. ‘847—Jackson v. New York 
Cotton Exchange, 19 N.Y.S.2d 207, 
259 App.Div. 329. 

Ohio.—Paddock Hodge Co. v. Grain 
Dealers' Nat. Ass'n, 18 Ohio App. 
66 . 

23 C.J. p 2’4'6 note '29 [c], p M7 note 
53. 

66. N.Y.—Franklin v. Dick, 128 N.Y, 
S.2d '424, '262 App.Div. U99, appeal 
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do not interfere with his vested property rig^hts.®® 
Moreover, members are presumed to know the rules 
of the exchange and to have assented to them.®? 
Since members go in voluntarily, they cannot com¬ 
plain of an unnecessarily harsh rule or severe 
penalty which the majority in adopting have de¬ 
cided is in the interest of the body,®® and it has 
been held that a member is estopped to deny the 
reasonableness of rules existing at the time of his 
admission.®® 

Members are not, on the other hand, bound by 
invalid rules of the exchange or those beyond its 
power to make,®® this being particularly true as 
regards rules made subsequent to the admission of 
such members,®! and a member is not bound by 
an exercise of power on the part of his fellow 
members to which he has not assented by becoming 
a member, or which is not derived from the law 
of the land.®2 

(2) Nonmembers 

Generally nonmembert of an exchange are not 
bound by Ita laws and customs. 

It is generally held that persons who are not 
members of the exchange are not bound by its 
laws and customs,®® unless they contract with ref¬ 
erence to them,®^ although there exists authority 
to the effect that nonmembers arc presumed to 
have dealt with the member with reference to rules 
and customs of the exchange.®® At any rate non¬ 


members are not bound by an exchange resolution, 
rule, or custom of which they have no knowledge,®® 
or which is contrary to the general rules of law.®? 
Provision in a contract whereby a nonmember 
agrees to be bound by exchange regulations “and 
all the amendments that are made thereto” does 
not apply to amendments made subsequent to such 
contract.®® A nonmember whose rights are mere¬ 
ly derived from a member, such as his judgment 
creditor, is, like the member himself, sec supra 
this section subdivision e, bound by the provisions 
of the exchange constitution, rules, and by-laws.®® 
A nonmember who undertakes to exercise the rights 
of a member is bound by the rules and customs of 
the exchange by estoppel.?® A nonmember is not 
bound by an amendment which operates to deprive 
him of a substantial vested right.?! 

f. Interference by Courte 

The courts are not disposed to Interfere with the 
enforcement of the constitution, rules, and regulations, 
and by-laws of an exchange but may under certain cir¬ 
cumstances Interfere to see that ita rules are fairly and 
honestly administered. 

The courts will not attempt to enforce the con¬ 
stitution, rules and regulations, and by-laws of 
an exchange,?® especially where they require acts 
contrary to law,?® nor will they interfere to con¬ 
trol their enforcement, if valid, but the exchange 
will be left to enforce them in the manner which 


granted 29 N.Y.S.2d >14'6. i262 Apt). 
Div. '847—Jackson v. New York 
Cotton Exchange, 19 N.Y.S.'2d 207, 
269 App.Dlv. 329. 

23 C.J. p '247 note 46. 

60. !N.T.—Franklin v. Dick, 28 N. 
T.'S.2d 426, 126*2 App.Div. I2'99, ap¬ 
peal granted 2'9 N.Y.'S.2d 1'46, 262 
App.Div. 847. 

23 C.J. p 247 note 47. 

67. N.Y.—White v. Brownell, 2 Daly 

•329. 

Buie rolating to mambar acting aa 
agaut not vlolatad 

Mo.—Esmar v. Haeussler, 116 S.W. 
2d 54, 234 Mo.App. 2il<7, transfer¬ 
red, see 106 S.W.2d 4112, 341 Mo. 
33. 

66 . Mo.—MofTatt v. Kansas City Bd. 
of Trade, App., Ill -S-W. 8*94. See 
1'67 S.W. *679, '250 Mo. 168. 

Ohio.—^Paddock Hodge Co. v. Grain 
Dealers’ Nat. Ass’n, 18 Ohio App. 
66 . 

00. Ill.—Bostedo V. Chicago Bd. of 
Trade, 1'30 Ill.Apip. ‘S'OO. affirmed 
811 N.B. 412, 227 Ill. 90. 

60. N.Y.—Pirnle Simons A Co. v. 
Whitney, 2>69 N.Y.S. 193, 1414 Misc. 
812. 

23 C.J. p 247 note 36. 


01. N.Y.—Pirnle 'Simons A Co. v. 
Whitney, supra. 

62. Pa.—Leech v. Harris, 2 Brewst. 
57-1. 

63. Mich.—Kernahan v. Wallace, 
848 N.W. 904, -263 Mich. 672. 

N.Y.—Ford v. Snook, 199 N.Y.-S. 630, 
20-5 App.Div. 1'94, affirmed 148 N.E. 
732, 240 N.Y. 624. 

23 C.J. p 2'48 note 59. 

64b Mass.—Welsberg v. Hunt, 131 
N.E. 471, '23'9 Mass. 1*90. 

Mich.—Kernahan v. Wallace, 243 N. 

W. 904, 2'6'3 Mich. 67*2. 

Pa.—Whelen v. Craig, 98 Pa.Super. 
103. 

23 C.J. p 248 note 60. 

06. Ill.—Green v. Chicago Bd. of 
Trade, 61 N.E. 599, 17'4 Ill. S'Se, 
•49 L.R.A. 365, affirming 63 Ill. 
App. 446—Bailey v. Bensley, «7 
111. 6*56. 

66. N.Y.—Ford v. Snook, 19-9 N.Y. 
S. 6-30, '206 App.Div. 194, affirmed 
148 N.E. 732, 240 N.Y. 62i4. 

67. Mass.—Hall v. Paine, 112 N.E. 
153, 224 Mass. 62, L.R.AJ1'917C 737. 

N.Y.—Pirnie Simons A Co. v. Whit¬ 
ney, '259 N.Y.S. 163, 144 Misc. 812. 
23 C.J. p 248 note 66. 

Baatvojring biudaaaB 

A nonmambar conducting a prop¬ 
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er and lawful business, without com¬ 
plaint by the public, or public of- 
hcials charged with enforcement of 
law and possessing power to stop 
abuses and fraud, Is not subject to 
an exchange resolution or rule 
which, contrary to law, operates to 
eliminate or destroy such business. 
—Pirnle Simons A Co. v. Whitney, 
supra. 

68. Ill.—Thomson v. Thomson, 2*20 
Ill.App. >48*6. 

09. N.Y.—Jackson v. New York 
Cotton Exchange, 19 N.Y.S.2d 207, 
259 App.Div. 329. 

TO. Ill.—Chicago Packing A Pro¬ 
vision Co. V. Tilton, 87 Ill. 647. 

71. Ill.—Thomson v. Thomson, 220 
Ill.App. 48-6. 

76. U.S.—U. S. V. New York Coffee 
& Sugar Exch., N.T., >44 S.Ct. 226, 
263 U.S. 611, 68 L.Ed. 475—In re 
Rosenbaum Grain Corporation, D. 
C.I1]., 13 F.Supp. 601. 

Ill.—Chicago Bd. of Trade v. Nel¬ 
son, 4>4 N.E. 743, >1-62 Ill. 431, 58 
Am.S.R. 312. 

78. N.Y.—People v. Manufacturers’ 
A Dealers' Protective Ass’n, 104 
N.Y.S. 57S. 64 Misc. 332. 

23 C.J. p 248 note 70. 
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it has prcscribed.7^ There must be a fair and 
honest administration of the rules, however, and 
the courts will interfere to see that this is done.*^® 
The courts will apply a restraining hand where 
exchanges have acted fraudulently, capriciously, 
or in violation of their own laws,7® or in accord¬ 
ance with rules contrary to law.77 Unincorporated 
exchanges are within an act giving chancery ju¬ 
risdiction to control unincorporated societies or 
associations.*^® 

§ 4. Officers and Agents 

General rulee as to corporations or associations are 
applicable as regards officers and agents of incorporated 
or Incorporate exchanges respectively. 

General rules relating to the officers and agents 
of Corporations, see Corporations §§ 715-932, 993- 
1087, or of Associations, see Associations §§ 19-21, 
are applicable to officers and agents of incorpo¬ 
rated or unincorporated exchanges respectively. 

Accordingly the board of directors or trustees of 
an incorporated exchange is, subject to limitation 
by constitution, statute, charter, or by-law, vested 
with the management of the ordinary affairs of 
the corporation including the management of its 
property.*^® Under appropriate rules of the ex¬ 
change its executive committee may be author¬ 
ized, on closing a member’s account, to change his 
status from that of a member to a debtor of the 
exchange.®® 

The acts of officers and agents of an exchange, 
when done within the scope of their authority, 
are binding on the exchange.®^ An incorporated 
exchange is not, however, liable in tort for the 


acts of its officers and agents where they them¬ 
selves are not individually liablc.®2 An exchange 
employing persons, not to conduct business on be¬ 
half of the exchange as agent for the members, 
but merely to afford facilities for the members 
to transact business with each other, is not liable 
for negligence of the employees, but only for neg¬ 
ligence in employing them.®® 

Officers of an incoifporated exchange, exercis¬ 
ing their discretion under their charter powers, 
are not liable for mere errors in judgment, result¬ 
ing in damage to a member, in the absence of 
malice.®^ Officers who fail in their duty to re¬ 
sist enforcement of an alleged unconstitutional 
statute operating to injure the value of the ex¬ 
change to its members and the pecuniary value 
of their membership may, however, be subject to 
suit in equity to prevent compliance with such 
statute.®® 

§ 5. Membership 

a. In general 

b. Admission of members 

c. Rights of members 

a. In (General 

The power of an exchange to make rules governing 
the rights and obligations of its members in contraven¬ 
tion of the general law is limited to the field legitimate¬ 
ly covered by the business of such exchange. 

The inherent power of an exchange to make 
rules governing its affairs, see supra § 3 b, is, as 
regards rules governing the rights and obligations 
of its members in contravention of the general law. 


74. U.S.—In re Rosenbaum Grain 
Corporation, D.C.Ill., 13 F.-Supp. 
601. 

La.—Walsh v. New Orleans Cotton 
Exchange. 1>77 So. 68, il*88 La. 338. 
23 C.J. p 249 note 71. 

a 

75. N.Y.-^Whlte v. Brownell, 2 Daly 
3129, 4 Abb.Pr.,N.S.. 162. 

23 C.J. p 2'4'9 note 72. 

76. Mo.—Moffatt v. Kansas City Bd. 
of Trade, App., Ill S.W. 894. See 
r57 S.W. 679, 250 (Mo. l-O*. 

N.T.—Weston v. Ives. 97 N.T. 222. 

77. N.Y.—Heim v. New York Stock 
Exch., 118 N.Y.'S. >591. 64 Misc. 529. 
affirmed 122 N.Y.S. 872. J>33 App. 
Div. 96. 

Wls.—State V. Milwaukee Chamber 
of Commerce, 3 N.W. 760, 47 Wls. 

670. 

78. Pa.—Leech v. Harris, 2 Brewst. 

671. 

79. Mass.—Tapper v. Boston Cham¬ 
ber of Commerce, 1'2'6 N.B. 464, 
68'6 Mass. 209. 


Aathorlslag' purohass of membership 
certlfloates 

Mass.—Tapper v. Boston Chamber 
of Commerce, 144 N.E. >89. 249 
Mass. I2'35—Tapper v. Boston 
Chamber of Commerce, 12'6 N.E. 
464, '235 Mass. 209. 

Charging members for use of trad¬ 
ing facilities 

Mass.—Tapper v. Boston Chamber 
of Commerce, 14<4 N.E. 8*9, 249 
Mass. 235. 

Who may vote and numhsr author¬ 
ised to act 

Mass.—Tapper v. Boston Chamber 
of Commerce, 144 N.E. 89, 249 

Mass. >236—Tapper v. Boston 
Chamber of Commerce, a2i6 N.E. 
464, 235 Mass. 209. 

86 . U.S.—Coyle v. Morrisdale Coal 
Co., D.C.N.Y., 2*84 P. 294, affirmed. 
C.C.A., 289 P, 429—New River Col¬ 
lieries Co. V. Snider. D.C.N.Y., 284 
F. 287, affirmed, C.C.A., 286 F. 667. 

81. Ulabiltty of members 

(1) The members of an unincor¬ 
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porated exchange are individually 
and collectively liable for the acts 
of the president and the authorised 
agent of the exchange in receiving 
and disbursing money.—Hassey v. 
Ruggels, 156 P. 989, 30 Cal.App. 19. 

(2) Individual members of an ex¬ 
change incorporated for the purpose 
of dealing in gambling and wagering 
contract are liable for money receiv¬ 
ed by the agent of the exchange.— 
McGrew v. City Produce Exch., 4 S. 
W. 38. 85 Tenn. 572, 4 Am.S.R. 771. 

88 . Minn.—Melady v. South St. 

Paul Live Stock Exch., 171 N.W. 
806. 142 Minn. 194. 

23 C.J. p 249 note 79 [a]. 

83. Mo.—^Warren v. Merchants' 

Exch., 52 Mo.App. 157. 

23 C.J. p 249 note 80. 

86 . Mo.—Albers v. Merchants* Exch., 
39 S.W. 473, 138 Mo. 140. 

86 . U.S.—Hill V. Wallace, Ill., 42 
S.Ct. 453, 259 U.S. 44, 66 UKiL 
822. 
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strictly limited to the field legitimately covered by 
the business of such exchange.^^ An exchange may 
prescribe the conditions on which the continuance 
of membership will depend;®*^ and may properly 
make a rule forbidding its members from using ex¬ 
change information in a certain manner.®® On the 
other hand, under public regulations applicable to 
exchanges engaged in a business affecting a public 
interest an exchange may be prohibited from en¬ 
forcing a by-law forbidding members from deal¬ 
ing with nonmembers.®® However, under such 
regulations, members may be required to record 
in writing certain transactions,®® or to make a 
report of business dealings to certain public of¬ 
ficials and to permit inspection of such members* 
records,® 1 particularly when such requirements are 
only the legitimate means of enforcing statutory 
regulations within the power of the legislature.®® 
Moreover, members of an exchange engaged in a 
business affecting a public interest may be pro¬ 
hibited by public regulation from dealing in in¬ 


demnities,®® and from commingling funds of cus¬ 
tomers with funds of members or using a custom¬ 
er’s funds to margin or guaranty the trade of an¬ 
other person.®^ 

General rules of estoppel apply to the claim of 
an individual that an exchange is estopped to deny 
his membership,®® and to the claim that an in¬ 
dividual is estopped to claim membership.®® 

b. Admission of Members 

Subject to applicable public reoulatlona an exchange 
has power to make rulea defining eligibility for member¬ 
ship and to preacribe the procedure for admission. 

Subj’ect to public regulations applicable to ex¬ 
changes engaged in a business affecting a public 
interest, see supra § 2, an exchange, whether incor¬ 
porated or not, has full power to make rules de¬ 
fining eligibility to membership in the association, 
and prescribing the mode to be followed by appli¬ 
cants for admission;®7 and the courts cannot com¬ 
pel the admission of an applicant who is ineligible 


86. U.S.—Seattle Curb Exchange v. 
Knight. CC.A.Wash., 69 F.2d 89. 

Ckiatraot of employmeiLt 
Curb exchange rule that contracts 
with regard to payment of money 
should be subject to rules of ex¬ 
change did not, under the text rule, 
apply to contract of employment.— 
Seattle Curb Exchange v. Knight, su¬ 
pra. 

87. N.T.—White v. Brownell, 2 Daly 
329, 4 Abb.Pr..N.S.. 162, affirming 3 
Abb.Pr.N.S. 318. 

88 . Xadlo advsrtlsiiig 

Rule of exchange forbidding mem¬ 
ber from using exchange informa¬ 
tion on radio broadcasts to advertise 
his own Individual business is not 
unreasonable as restriction of com¬ 
petition.—Bowles Live Stock Com¬ 
mission Co. v. Chicago Live Stock 
Exchange, 243 lll.App. 71. 

89. Minn.—Grisim v. South St. Paul 
Live Stock Exch., 188 N.W. 729, 
152 Minn. 271. 

90l U.S.—Board of Trade of City of 
Chicago v. Olsen, Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 L.Ed. 839. 

91. U.S.—Bartlett Frazier Co. v. 
Hyde, D.C.Ill.. 66 F.2d 245, affirm¬ 
ed, C.C.A., 65 F.2d 350. certiorari 
denied Bartlett Frazier Co. v. Wal¬ 
lace, 64 S.Ct. 70, 290 U.S. 664, 78 
L.Ed. 667. 

BuperiedMui or stay poadii&g appeal 

In absence of specific statutory 
provision for supersedeas or sus¬ 
pension of penalty imposed for non- 
compliance with the text require¬ 
ment, the court hearing an appeal 
from an order imposing such pen¬ 
alty has power to grant such super¬ 
sedeas or suspension pending such 


hearing.—Bartlett Frazier Co. v. 
Hyde, C.C.A. Ill., 65 F.2d 350, affirm¬ 
ing, D.C., 66 F.2d 246, certiorari de¬ 
nied Bartlett Frazier Co. v. Wallace, 
54 S.Ct. 70. 290 U.S. 654, 78 L.Ed. 
667. 

98. U.S.—Board of Trade of City of 
Chicago v. Olsen, Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 L.Ed. 839—Bartlett 
Frazier Co. v. Hyde. D.C.Ill., 66 
F.2d 246, affirmed, C.C.A., 65 F.2d 
360, certiorari denied Bartlett Fra¬ 
zier Co. V. Wallace, 54 S.Ct. 70, 
290 U.S. 654, 78 L.Ed. 567. 

93. U.S.—Moore v. Chicago Mer¬ 
cantile Exchange, C.C.A.I11., 90 F. 
2d 736, certiorari denied 58 S.Ct. 
30, 302 U.S. 710, 82 L.Ed. 548— 
Bennett v. Board of Trade of City 
of Chicago, C.C.A.I11., 90 P.2d 736, 
certiorari denied 58 S.Ct. 34, 302 
U.S. 710, 82 L.Ed. 648, rehearing 
denied 58 S.Ct. 118, 302 U.S. 774, 
82 L.Ed. 600. 

Furposs of prohibition 
*Tt is apparent that the prohibi¬ 
tion of dealings in indemnities was 
to prevent wide fluctuations result¬ 
ing from wild forms of speculation. 
The evidence seems to support the 
view . . that wide fluctuation 

due to such speculation is harmful 
and should be avoided. Likewise, 
that dealings in indemnities are pro¬ 
motive of speculations. Indemnities 
Induce speculation and the latter 
promotes wide fluctuation."—Moore 
V. Chicago Mercantile Exchange, C. 
C.A.I11. 90 F.2d 736, 740, certiorari 
denied 58 S.Ct. 30, 802 U.S. 710, 82 
L.Ed. 648—Bennett v. Board of 
Trade of City of Chicago, C.C.A.I11., 
90 F.2d 786, 740, certiorari denied 68 
S.Ct. 84, 302 U.S. 710. 82 L.Ed. 648, 
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rehearing denied 58 S.Ct. 118, 302 U. 
S. 744, 82 L.Ed. 600. 

9^ U.S.—Moore v. Chicago Mercan¬ 
tile Exchange, C.C.A.Ill., 90 F.2d 
735, certiorari denied 58 S.Ct. 30, 
302 U.S. 710, 82 L.Ed. 648—Ben- 
nett V. Board of Trade of City of 
Chicago, C.C.A.Ill., 90 F.2d 735, 
certiorari denied 58 S.Ct. 34, 302 
U.S. 710, 82 L.Ed. 548, rehearing 
denied 68 S.Ct. 118, 302 U.S. 744, 
82 L.Ed. 600. 

Object of pzohibltloa 
One object of the legislative pro¬ 
hibition stated in the text is to avoid 
the evil speculative Influence which 
might result if a member holding 
the deposits of many customers 
should undertake to influence the 
market.—Moore v. Chicago Mercan¬ 
tile Exchange, C.C.A.Ill., 90 F.2d 735,. 
certiorari denied 68 S.Ct. 30, 302 U. 
S. 710, 82 L.Ed. 648—Bennett v. 

Board of Trade of City ef Chicago, 
C.C.A.I11., 90 F.2d 735, certiorari de¬ 
nied 68 S.Ct. 34, 302 U.S. 710, 82 L. 
Ed. 648, rehearing denied 68 S.Ct. 
118, 302 U.S. 744, 82 L.Ed. 600. 

96. Minn.—McCarthy Bros. Co. v. 
Minneapolis Chamber of Com¬ 
merce, 117 N.W. 923. 106 Minn. 
497, 21 L.R.A..N.S., 589. 

23 C.J. p 260 note 99. 

96. N.Y.—Allien v. Wotherspoon, 60 
N.y.Super. 417. ' 

23 C.J. p 260 note 1. 

97. N.Y.—Jackson v. New York Cot¬ 
ton Exchange, 19 N.Y.S.2d 207, 269 
App.Div. 829—Charles P. Gairi- 
gues Co. v. New York Produce 
Exch., 211 N.Y.S. 13, 213 App.Div. 
625. 

23 C.J. p 249 note 90. 
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or who has failed to comply with the prescribed 
mode in which membership can be gained.®* Un¬ 
der such regulations, however, an exchange fall¬ 
ing within their terms may be required to admit 
certain persons to membership.®® Except as af¬ 
fected by such public regulations, rules relating to 
the admission of members, whether they appear 
to be reasonable or unreasonable, will not be inter¬ 
fered with by the courts so long as they are not im¬ 
moral or hostile to the policy of the law.i More¬ 
over, subject to such regulations, a seat can be ac¬ 
quired only by an election to membership in ac¬ 
cordance with the constitution, or charter, and by¬ 
laws ,2 and the good standing of a prospective mem¬ 
ber may be investigated before admission.® Assent 
to the constitution and by-laws by the applicant 
in the manner prescribed therein may be a condi¬ 
tion of acquiring membership or a seat.^ Where 
an application for membership is improperly re¬ 
jected, the applicant may, irrespective of statute, 
resort to the courts to determine his right, but 
prior to such determination he is not justified in 
going upon or remaining upon the premises of the 
exchange in violation of its rules.® 

c. Bights of Members 

(1) In general 

(2) In property of exchange 

(3) In gratuity fund 


(1) In General 

Th« rights of exchange membere are subject to Ite 
constitution, by-laws, and rules. 

In accordance with the rule that the constitu¬ 
tion, by-laws, and rules of an exchange constitute 
a contract binding on the member, see supra § 3 
a, d, e, the rights of such member are subject to 
their provisions® and a judgment creditor of the 
member has no greater rights than the member 
himself.7 A member not estopped from relying 
on the constitution and by-laws merely because he 
has induced others in different matters to yield 
obedience to unauthorized orders of the board of 
directors.® The rights and remedies of members 
with respect to the property of the exchange, and 
its gratuity fund, arc discussed infra subdivisions 
(2) and (3) of this section, respectively; members’ 
rights and remedies as regards other matters are 
considered under appropriate heads in subsequent 
sections, see infra §§ 7-Q. Liability of exchange 
officers to suit by members for failure to observe 
duty to resist enforcement of statute is discussed 
supra § 4. 

(2) In Property of Exchange 

Subject to modification by constitution, rules, and 
by-laws of the exchange, the interest of each member 
In exchange property is equal. 

Unless otherwise provided by the laws of the 
exchange, the interest of each member in the prop¬ 
erty of the exchange is equal,® the rights of mem- 


98. N.T.—Charies F, Carrigues Co. 
V. New York Troduce Fxch., supra. 

23 C.J. p 249 note 91. 

99. U.S.—Board of Trade of City of 
Chicago V. Olsen, Ill., 43 S.Ct. 470. 
262 U.S. 1, 67 L.Bd. 839—Board of 
Trade of City of Chicago v. Wal¬ 
lace, C.C.A.7, 67 F.2d 402, certiorari 
denied Wallace v. Board of Trade 
of City of Chicago, 64 S.Ct. 629, 
291 U.S. 680, 78 L.Ed, 1067, and 
Farmers’ Nat. Grain Corporation v. 
Board of Trade of City of Chica¬ 
go, 54 S.Ct. 529, 291 U.S. 680, 78 
L..Ed. 1067. 

Kan.—Farmers* Co-op, Commission 
Co. V. Wichita Board of Trade, 246 
P. 611, 1120, 121 Kan. 348, 64 A.L. 

R. 296, error dismissed Wichita 
Board of Trade v. Farmers’ Co-op. 
Commission Co., 48 S.Ct. 17. 276 U. 

S. 574. 72 UEd. 433. 
Bsprsssfttativss of oooporatlro mso- 

ciatlons 

U.S.—Board of Trade of City of Chi¬ 
cago V. Olsen. Ill., 43 S.Ct. 470, 
262 U.S. 1, 67 L..Ed. 839. 

1. Mo.—Molfatt V. Kansas City Bd. 
of Trade, App., Ill S.W. 894. See 
157 S.W. 679, 260 Mo. 168. 

8 L N.Y.—Chas. F. Garrlgues Co. v. 


New York Produce Exch., 211 N. 
Y.S. 13. 213 App.Dlv. 625. 

23 C.J. p 250 note 93. 

3. N.Y.—Hernhcim v. Keppler, 69 
N.Y.S. 803, 34 Misc. 321. 

4. Ill.—American Live Stock Com- 
mn. Co. V. Chicago Live Stock 
Exch., 32 N.E. 274, 143 Ill. 210, 36 
Am.S.R. 386, 18 L.R.A. 190. 

23 C J. p 250 note 96. 

6 . Mo.—Babcock v. Merchants’ 
Exch., 60 S.W. 732, 169 Mo. 381. 

6 . N.Y.—.Jackson v. New York Cot¬ 
ton Exchange, 19 N.Y.S.2d 207, 269 
App.Div. 329. 

7m N.Y.—Jackson v. New York Cot¬ 
ton Exchange, supra. 

8. Mo.—M off alt V. Kansas City Bd. 
of Trade, 167 S.W. 679, 250 Mo. 
168. 

9. N.Y.—Belton v. Hatch, 17 N.E. 
225, 109 N.Y. 593, 4 Am.S.R. 495. 

Bapavate oorporatloa holdlagr 

•state 

(1) Where a corporation is organ¬ 
ised to hold real estate for an unin¬ 
corporated exchange the property 
of such a corporation is in equity 
the property of the members of the 
exchange.—Clute v. Loveland, 9 P. 
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133, 68 Cal. 254—Hassey v. Ruggles, 
156 P. 989, 30 Cal.App. 19. 

(2) The membership of such cor¬ 
poration being the same as the mem¬ 
bership of the exchange, its action 
with reference to the property and 
as to disposition of its proceeds is 
immaterial as afTecting the rights 
of the members.—Hassey v. Ruggles, 
supra. 

Stock cxchans# 

(1) Notwithstanding it is not a 
function of stock exchanges to hold 
property or to accumulate profits 
for the benefit of their members, 
see supra } 1, such bodies possess 
more or less property as a necessary 
incident to their existence.—White 
V. Brownell, 2 Daly, N.Y, 329. 4 
Abb.Pr..N.S., 162, affirming 3 Abb.I’r.. 
N.S.. 318. 

(2) A member of such exchange 
has no severable proprietary inter¬ 
est in such property or a right to 
any proportional part of it upon 
withdrawing.—^^Vhite v. Brownell, 
supra. 

<3) He has merely the enjoyment 
and use of it while he is a member, 
and the property remains with, and 
belongs to, the body while It con- 
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bers in such property being similar to the rights of 
partners in partnership property,but since there 
is no stock issued to the members of an unincor¬ 
porated exchange they cannot claim any rights to 
its property as stockholders.il The right or in¬ 
terest of a member in exchange property is, how¬ 
ever, subject to applicable provisions of the con¬ 
stitution, rules, and by-laws of the exchange.i^ 
Such property or its proceeds may be distributed 
by agreement of the members,!^ and this rule has 
been applied in determining the interest of a de¬ 
ceased momber.l^ 

(3) In Gratuity Fund 

The rights of members or those claiming under them 
In a gratuity fund are, subject to constitutional and 


33 C.J.S. 

statutory provisions, determined largely by the exchange 
constitution, rules, and by-laws. 

The rights and interests of members, or those 
claiming under them, in gratuity or benefit funds 
which have been established by some exchanges for 
the purpose of making payments to certain bene¬ 
ficiaries on the death of a member, and maintain¬ 
able by members of the association by payment 
of dues and assessments,!® are, except as affected 
by applicable constitutional and statutory provi¬ 
sions, determined by the constitution, rules, and 
by-laws of the particular exchange considered.^® 
Payment from such fund is a mere gift from the 
surviving members of the exchange to the persons 
mentioned ;17 a member has no severable, proprie- 
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tinues to exist, and when it ceawer 
to exist the members become enti¬ 
tled to their proportional shares of 
its assets.—White v. Brownell, su¬ 
pra. 

la N.Y.—Belton v. Hatch, 17 N.K. 

225, 109 N.Y. 593, 4 Am.S.R. 496. 
Interest of partners in firm property 
see the C.J.S. title Partnership § 
85, also 47 C.J. p 780 note 99—p 
782 note 19. 

11. N.Y.—^White V. Brownell, 2 Daly 
329, 4 Abb.Pr.,N.S.. 162, affirming: 
3 Abb.Pr.,N.S., 318. 

12. U.S.—New River Collieries Co. 
V. Snider, D.C.N.Y., 284 F. 287, af¬ 
firmed, C.C.A., 286 F. 667. 

23 C.J. p 260 note 61. 

Coal 

(1) Under the rules of a particu¬ 
lar coal exchange, title to coal ship¬ 
ped by members and placed in the 
several pools did not pass to the ex¬ 
change, but remained in the shippers 
as co-owners in proportion to their 
contributions.—New River Collieries 
Co. v. Snider, D.C.N.Y., 284 P. 287, 
affirmed, C.C.A., 286 F. 667. 

(2) However, under a government 
order confiscating all coal shipped 
after it went into effect and pro¬ 
viding that, when seized, coal should 
be treated as belonging to the con¬ 
signor regardless of any previous 
passage of title, loss resulting from 
seizure of a shipment of coal by a 
particular member must be borne by 
him rather than by the exchange or 
shared by its other members.—Coyle 
V. Archibald McNeil & Sons Co., D. 
C.N.Y., 284 F. 298. 

(3) Since the coal in the several 
pools is owned by the members of 
each pool collectively, the exchange 
has no right of action against a 
member for failure to restore in 
kind coal withdrawn from any par¬ 
ticular pool until the closing of his 
account, when it is authorized to 
commute his obligation into a mon¬ 
ey debt to the exchange, and the 
amount of such debt is determined 


by the market price of the coal due 
at the time the account is closed.— 
t!oyle V. Morrisdale Coal Co., D.C. 
N.Y., 284 P. 294, affirmed, C.C.A., 
289 P. 429. 

13. bal.—Hassey v. Ruggles, 156 P. 

989, 30 Cal.App. 19. 
l4u Cal.—^Hassey v. Ruggles, supra. 
23 C.J. p 260 note 63 [a]. 

Weight and snAcienoy of evidenoe 
Oeneral rules as to the weight and 
sufficiency of evidence are applicable 
in determining the sufficiency of 
evidence of claims of other members 
against the distributive share of a 
deceased member in the proceeds of 
sale of exchange property.—Hassey 
V. Ruggles, supra—23 C.J. p 261 note 
65. 

15. N.Y.—Franklin v. Dick, 28 N. 
Y.S.2d 426, 262 App.Div. 299, ap¬ 
peal granted 29 N.Y.S.2d 146, 262 
App.Div. 847. 

23 C.J. p 261 note 69. 

16. N.Y.—Franklin v. Dick, supra. 

23 C.J. p 261 note 75. 

Amendment 

(1) Under the text rule the rights 
of members in a gratuity fund are 
subject to regularly adopted amend¬ 
ments to the constitution, rules, or 
by-laws of the exchange.—Franklin 
V. Dick, supra—23 C.J. p 261 note 
76 [c] (1), (2). 

(2) Such rights are not, however, 
subject to an amendment to by-laws 
operating to Impair vested rights in 
such fund.—Parish v. New York 
Produce Kxch., 61 N.B. 977, 169 N.Y. 
34, 56 L.R.A. 149—23 C.J. P 261 note 
76 [c] (3). 

Assignability 

N.Y.—Holmes v. Seaman, 77 N.E. 
724, 184 N.Y. 486, reversing 91 N. 
Y.S. 1098, 99 App.Div. 624—Holmes 
V. Seaman, 102 N.Y.S. 616, 117 App. 
Div. 381, affirmed 84 N.E. 1114, 191 
N.Y. 612. 

23 C.J. p 261 note 76 [b]. 

Bsneflolariss 

(1) It is generally provided that 
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on the death of a member a specified 
sum of money is payable out of the 
fund to such persons or objects as 
have been designated by the mem¬ 
ber, and certain parties are designat¬ 
ed in the constitution to whom the 
sum is payable in case a member 
fails to make a designation 
Cal.—vSwift v. San Francisco Stock 

& Exchange Board, 8 P. 94, 67 

Cal. 567. 

Pa.—MacDowell v. Ackley, 93 Pa. 

277. 

(2) Under some statutes, and ex¬ 
change by-laws contemplated there¬ 
by, payment is to be made to the 
widow, children, next of kin, or oth¬ 
er dependent of the deceased mem¬ 
ber.—Parish v. New York Produce 
Exch., 69 N.Y.S. 764, 60 App.Div 11. 
18, affirmed 61 N.E. 977, 169 N.Y. 
34, 56 UR.A, 149—23 C.J. p 261 note 
71 [a]. 

(3) Where assessments arc re¬ 
quired by the charter and by-laws 
on the death of a member, those en¬ 
titled to the fund may compel the 
levy.—Dillingham v. New York Cot¬ 
ton Exch., C.C.N.Y., 49 F. 719. 

Oontianation or transfer of member¬ 
ship 

(1) As affecting rights in a gratu¬ 
ity fund the report of trustees as to 
continuation of membership until 
death is not conclusive on the courts. 
—Dillingham v. New York Cotton 
Exch., supra. 

(2) Transfer of membership is 
not, however, shown by hypotheca¬ 
tion thereof for debt exceeding value 
of such membership, where the 
member continued to exercise his 
privileges until death, and dues paid 
for him were charged against him. 
—Dillingham v. New York Cotton 
Exch., supra. 

17. N.Y.—Franklin v. Dick, 28 N.Y. 

S.2d 426, 262 App.Div. 299, appeal 

granted 29 N.Y.S.2d 146, 262 App. 

Div. 847. 

23 C.J. p 261 note 74. 
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tary interest in such fund;l® there is no contract 
of insurance;!® and the exchange, in Setting up 
and administering such fund, is not engaged in the 
business of life insurance.®® 

§ 6. ——- Dues, Fines, and Assessments 

Members of an exchange may be required to pay 
dues, fines, and assessments. 

A new member may be required to pay an initia¬ 
tion fee,®! or to sign an agreement to pay the 
fees and dues required by the constitution and by¬ 
laws,®® the extent of a member’s liability under 
an agreement to pay “annual dues” as fixed by 
the board of directors being limited to the amount 
necessary to pay the current expenses incident to 
the purposes of the exchange.®® A suspended mem¬ 
ber may, when the rules so provide, be required to 
pay annual dues as though in good standing.®^ 
The effect of failure to pay dues is determined by 
the laws of the exchange.®^ It is generally within 
the power of an exchange to provide for fines of 
members.®® Storage charges by an exchange 
against its members have been held not to amount 
to a fine or penalty notwithstanding they arc des¬ 
ignated a penalty m the by-law under which they 
are imposed,®'^ and notwithstanding the total amount 
of such charges is in excess of the amount of pen¬ 
alty allowed to be imposed by statute for violation 
of a by-law they do not, even when regarded as a 
penalty, violate such statute when based on a 
specified rate per day per unit of space used by 
the member charged.®® 


§ 7. —— Discipline of Members; Suspen¬ 
sion or Expulsion, and Reinstatement 

a. Discipline of members; suspension or 

expulsion 

b. Reinstatement 

a. Discipline of Members; Suspension or Ex¬ 
pulsion 

(1) In general 

(2) Validity '‘and construction of reg¬ 

ulations or rules 

(3) Particular grounds or offenses 

(4) Prosecution of charges 

(5) Effect of suspension or expulsion 

(1) In General 

Subject to certain reetrictions members of an ex¬ 
change may be disciplined, fined, suspended, or expelled 
for their acts. 

Subject to governing legislative restrictions on 
the power of exchanges, engaged in a business af¬ 
fecting a public interest, see supra § 2, and to the 
presumption against the power to expel a member 
since expulsion is in the nature of a forfeiture and 
not favored by the law,®® to a limited extent an 
exchange has inherent power to fine, suspend, or 
expel a member for certain acts, although such 
power is not conferred by its charter or constitu¬ 
tion.®® So, in the absence of a contrary regula¬ 
tion an unincorporated exchange may expel a 
member by a vote of the majority,®! after he has 
been notified of the charge against him, and af¬ 
forded an opportunity of being heard in his de¬ 
fense.®® The law will not, however, permit the ex¬ 
ercise of indefinite powers of expulsion;®® a mem¬ 
ber cannot arbitrarily be suspended or expelled on 


18. N.Y—McCord v. McCord, 57 N. 
Y.S. 1049, 40 App.Dlv. 275. 

19. Cal.—Swift V. San Francisco 
Stock & Exchange Board, 8 P. 94, 
67 Cal. 567. 

N.Y.—Franklin v. Dick, 28 N.Y.S.2d 
426, 262 App.Div. 299, appeal grant¬ 
ed 29 N.T.S.2d 146, 262 App.Div. 
847. 

90. Cal.—Swift V. San Francisco 
Stock & Exchange Board, 8 P. 94, 
67 Cal. 567. 

91. N.Y.—Platt V. Jones, 96 N.Y. 
24—Londheim v. White, 67 How. 
Pr. 467. 

99. Colo.—^Denver Chamber of Com¬ 
merce & Board of Trade v. Green, 
47 P. 140, 8 Colo.App. 420. 
Consideration; support for aotlofu 
Such an agreement Is based on a 
sufficient consideration and will sup¬ 
port an action on proof of failure to 
pay, so long as membership con¬ 


tinues.—Denver Chamber of Com¬ 
merce, etc. V. Green, supra. 

93. Mich.—Johnson Electric Service 
Co. v. Detroit Chamber of Com¬ 
merce, 82 N.W. 795, 124 Mich. 116. 

23 C.J. p 250 note 6 [a]. 

94. Ill.—Peo. v. Chicago Bd. of 
Trade, 79 N.E. 611, 224 Ill. 370. 

95. La.—Vaudry v. New Orleans 
Cotton Exch., 2 McG. p 154. 

23 C.J. p 250 note 9. 

Ground for suspension or expulsion 
§ 7. 

96. Torfoiturs of ssat 

Power to flne is not inconsistent 
with the right to forfeit a member's 
seat.—Turner v. Chicago Bd. of 
Trade, Ill., 244 F. 108, 156 C.C.A. 
536, certiorari denied 38 S.Ct. 133, 
245 U.S. 667, 62 L.Ed. 538. 

97. U.S.—Eastern Coal & Export 
Corporation v. Sewalls Point Coal 
Exch., C.C.A.Va.. 288 P. 721. 
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98. U.S.—Eastern Coal & Export 
Corporation v. Sewalls Point Coal 
Exch., supra. 

99. N.Y.—Peo. v. New York Cotton 
Exch., 8 Hun 216. 

30. N.Y.—Gerseta Corporation v. 
Silk Ass'n of America, 192 N.Y.S. 
370, 200 App.Div. 890, appeal dis¬ 
missed 135 N.E. 911, 233 N.Y. 544. 

Cal.—Otto v. Journeymen Tailors* 
Protective & Benevolent Union, 17 
P. 217, 76 Cal. 308. 7 Am.R. 166. 

23 C.J. p 250 note 11. 

31. N.Y.—While v. Brownell, 2 
Daly 329, 4 Abb.Pr..N.S.. 162, af¬ 
firming 3 Abb Pr.,N.S., 318. 

39. N.Y.—^White v. Brownell, supra. 

33. Mo.—Albers v. Merchants’ Exch., 
39 Mo.App. 583. 

N.J.—Stevenson v. Atlantic City 
Heal Estate Board, 134 A. 289, 4 
N.J.Misc. 674, affirmed 139 A. 11, 
103 N.J.Law 615. 

Pa.—^Leech v. Harris, 2 Brewst. 571. 
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insufficient grounds or through the caprice of its 
officers or other members with no proof of conduct 
on his part in contravention of the charter or by¬ 
laws of the corporation and when the associa¬ 
tion possesses property, nothing but an express 
power in its charter or articles of association can 
authorize it to expel one of its members.36 More¬ 
over, a member may not be liable to suspension or 
expulsion for conduct not amounting to a violation 
of duty.3* 

Under statutory regulations of exchanges en¬ 
gaged in a business affecting a public interest 
members may be suspended or expelled for certain 
conduct denounced as unlawful by the statute.37 
On the other hand under such regulations an ex¬ 
change may be prohibited from suspending mem¬ 
bers for certain causes.^* Particular public reg¬ 
ulations in so far as they provide for the with¬ 
holding of trading privileges from a member for 
certain causes have been held not retroactive in 
operation.39 

(2) Validity and Construction of Regula¬ 
tions or Rules 

Subject to applicable public regulatlona rulea relat¬ 
ing to the dlacipline of members are governed by the 
exchange charter or constitution, statute, and public 
policy; and grounds for discipline, other than those with¬ 
in the inherent power of the exchange, are to be deter¬ 
mined by a proper construction of its by-laws and rules. 


Subject to public regulations, which may be con¬ 
trolling when the exchange is engaged in a busi¬ 
ness affecting a public interest, see supra § 2 sub¬ 
division (1) of this section, ahd infra this sub¬ 
section, the extent to which particular offenses 
may be made ground for discipline by specific rules 
must be consistent with, and may be controlled by, 
the charter, constitution, or by-laws of the ex¬ 
change,^® by the statute under which the exchange 
is organized,^! and by public policy.^2 Xhe ex¬ 
change must not transcend the limits of natural 
justice, or violate its own rules.^® Where the 
disciplinary power is conferred in general terms, 
it may be exercised only to accomplish the objects 
of the creation of the exchange.^^ A rule or by¬ 
law relating to the discipline of members must 
not be unreasonable,^® and must be clear, definite, 
and certain.^® Refusal to do business in violation 
of law cannot be made a ground for suspension.^7 
The grounds for discipline other than those under 
the inherent power of the exchange, see supra sub¬ 
division (1) of this section are, ordinarily, to be 
determined by a proper construction of the by-laws 
and rules of the exchange.^* 

Public regulations in the form of statutes gov¬ 
erning the suspension or expulsion of members 
have been upheld.^® The conduct of an exchange 
in suspending a cooperative association as a mem- 


aC N.J.—Stevenson v. Atlantic City 
Real Estate Board, 134 A. 289, 4 
N.J.Misc. 674, affirmed 139 A. 11, 
103 N.J.Law 615—Stevenson v. 
Atlantic City Real Estate Board, 
130 A. 662, 3 N.J.Misc. 1102. 

N.Y.—Lam born v. New York Cotton 
Exch., 197 N.Y.S. 67, 203 App. 

Div. 666. 

23 C.J. p 261 note 17. 

35. Pa.—Leech v. Harris, 2 Brewst. 
671. 

36. Bssistlnir unlawful authority 

In resisting unlawful authority of 
the exchange, a member does not 
violate his duty as such.—Leech v. 
Harris, 2 Brewst., Pa., 671. 
Bumnlssioa to arbitratlou 
Where an action at law is pending, 
the refusal of a member to submit 
the same dispute to arbitration or 
to abide the decision of the arbitra¬ 
tion committee is not a violation of 
his duty as a corporator, which Jus¬ 
tifies his expulsion or suspension.— 
State v. Milwaukee Chamber of Com¬ 
merce. 20 Wis. 68. 

37. U.S.—^Wright v. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

38. Kan.—Farmers Co-op. Commls- j 
Sion Co. V. Wichita Board of 
Trade, 246 P. 611, 1120, 121 Kan. 
848, 64 A.L.R. 296, error dismissed 


Wichita Board of Trade v. Farm¬ 
ers' Co-op. Commission Co., 48 S. 
Ct. 17, 276 U.S. 674, 72 L.Ed. 433. 

39. U.S.—Wallace v. Cutten, 66 S. 
Ct. 763, 298 U.S. 239, 80 L.Ed. 1167, 
affirming, C.C.A., Cutten v. Wal¬ 
lace, 80 F.2d 140, certiorari grant¬ 
ed Wallace v. Cutten, 56 S.Ct. 696. 
297 U.S. 701, 80 L.Ed. 990. 

4i0, La.—Fire & Marine Agency v. 

New Orleans Ins. Exch., 98 So. 658, 
j 164 La. 1039. 

N.J.—Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, 3 
N.J.Misc. 1102. 

23 C.J. p 251 note 19. 

41. Minn.—Evans v. Minneapolis 
Chamber of Commerce, 91 N.W. 8, 
86 Minn. 448. 

43. Ill.—Central Stock, etc., Exch. 
V. Chicago Bd. of Trade, 63 N.E. 
740, 196 Ill. 396. 

23 C.J. p 261 note 21. 

43. Mo.—Farmer v. Kansas City Bd. 
of Trade, 78 Mo.App. 667. 

44b Wis.—State v. Milwaukee 
Chamber of Commerce, 20 Wis. 63. 

45i Ill.—Board of Trade v. Riordan, 
94 IlLApp. 298. 

Mo.—Albers v. Merchants’ Exch., 39 
Mo.App. 688. 

48. N.Y.—^Lambom v. New York 
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Cotton Exchange, 197 N.Y.S. 67, 
203 App.Div. 566. 

Degree of oertaiuty required 

The rule or by-law must state the 
causes of expulsion with such a 
reasonable degree of certainty that 
a member may know the transgres¬ 
sions which will subject him to the 
penalty.—^Peo. v. New York Produce 
Exch., 44 N.E. 84. 149 N.Y. 401. 

47. N.Y.—Matter of Lurman, 35 N. 
Y.S. 956, 90 Hun 303, affirmed 44 
N.E. 1125, 149 N.Y. 688. 

23 C.J. p 251 note 24. 

4K La.—Fire & Marine Agency v. 
New Orleans Ins. Exch., 98 So. 658, 
154 La. 1039. 

N.J.—Stevenson v. Atlantic City 
Real Estate Board, 134 A. 289, 4 
N.J.Misc. 674, affirmed 139 A. 11, 
103 N.J.Law 615—Stevenson v. At¬ 
lantic City Real Estate Board, 130 
A. 662, 8 N.J.Misc. 1102. ‘ 

N.Y.—Lamborn v. New York Cotton 
Exchange, 197 N.Y.S. 67, 203 App. 
Div. 666—Gerseta Corporation v. 
Silk Ass’n of America, 192 N.Y.S. 
370, 200 App.Div. 890, appeal dis¬ 
missed 136 N.E. 911, 233 N.Y. 644. 
Ohio.—Paddock Hodge Co. v. Grain 
Dealers’ Nat Ass'n, 18 Ohio App. 
66 

23 C.J. p 261 note 31. 

49. U.S.—^Wright v. Securities and 
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ber for violation of an exchange rule forbidding 
rebates or refunds of commissions has been held 
improper, being in violation of a regulatory stat¬ 
ute prohibiting exchanges from construing their 
rules so as to forbid cooperative associations from 
returning their profits to their members on a pro 
rata basis.^^ 

Strict construction. Regulations providing for 
forfeiture of membership, being penal in charac* 
ter, are to be strictly construed, and nothing taken 
by intendment or implication,this being particu¬ 
larly true as regards public regulations providing 
for expulsion for certain violations which may 
also subject one to punishment for crime.®2 

Place affected or person concerned. Disciplinary 
regulations may be made applicable not only to 
conduct on the floor of the exchange and concern¬ 
ing the exchange or its members, but also to con¬ 
duct on the part of members without regard to 
place or to the person concerned therein.®^ How¬ 
ever, under a by-law referring to the ‘‘conduct” of 
a member, suspension of a member for acts com¬ 
mitted by employees of his firm, without his knowl¬ 
edge and against his orders, is improper.®^ Pro¬ 
ceeding on the theory that relations of a member 
with a person outside the exchange are outside the 


jurisdiction of an exchange committee empowered 
merely to hear disputes between members, it has 
been held that violation of the findings of such 
committee with respect to such relations cannot 
be made ground for expulsion.®® The fact that a 
member has made contracts between customers 
may not prevent the exchange from expelling him, 
as such contracts can be enforced by the customers 
in their own names.®® 

(3) Particular Grounds or Offenses 

Various grounds or offenses may subject an exchange 
member to suspension or expulsion. 

Particular grounds or offenses which may sub¬ 
ject an exchange member to suspension or expul¬ 
sion include such conduct as clearly violates the 
fundamental objects of the association as stated 
in one of its rules,®^ breach of contract,®® failure 
to pay dues and assessments,®® misconduct,®® dis- 
honorable®^ or unmercantile®^ conduct, circulation 
of false reports about an officer of the exchange,®® 
making or reporting false or fictitious purchases 
or sales,®^ proceedings inconsistent with just and 
equitable principles of trade,®® acting in antag¬ 
onism to power of exchange to establish just and 
equitable principles in trade,®® runMing®^ or deal¬ 
ing with bucket shop,®® violation of the charter 


Exchanfre Commission, C.C.A., 112 
F.2d 89. 

Becnrlty BxchaMe Aot of 1934, by 
authorizini? the securities and ex¬ 
change commission to determine 
whether the protection of investors 
requires that an exchange member 
be suspended or expelled, is valid as 
providing sufficiently definite stand¬ 
ards to guide the commission as 
against the contention that the stat¬ 
ute constitutes an unlawful delega¬ 
tion of legislative powers.—Wright 
v. Securities & Exchange Commis¬ 
sion, supra. 

60. Kan.—Farmers Co-op. Commis¬ 
sion Co. V. Wichita Board of 
Trade, 246 P. 611, 1120, 121 Kan. 
348, 54 A.L.II. 295, error dismissed 
Wichita Board of Trade v. Farm¬ 
ers' Co-op. Commission Co., 48 S. 
Ct. 17, 275 U.S. 674, 72 L..Ed. 433. 

51. U.S.—Wright V. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

N.Y.—Lamborn v. New York Cotton 
Exchange, 197 N.Y.S. 67, 203 App. 
Div. 666. 

23 C.J. p 262 note 32. 

60. U.S.—^Wright V. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

Matohiag ovdem 

Provisions of the Securities Ex¬ 
change Act, making it unlawful to 


match orders in order to create false 
impression of active trading, must 
bo strictly construed under the text 
rule.—Wright v. Securities and Ex¬ 
change Commission, supra. 

53. Wis.—Wood v. Milwaukee Cham¬ 
ber of Commerce, 96 N.W. 836, 119 
Wis. 367. 

23 C.J. p 252 note 33. 

64. N.Y.—Lamborn v. New York 
Cotton Exch., 197 N.Y.S. 67, 203 
App.Div. 565. 

66 . N.J.—Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, 3 
N.J.Misc. 1102. 

56. Ill.—Greene v. Chicago Bd. of 
Trade, 61 N.E. 599, 174 Ill. 685, 49 
L.R.A. 366, affirming 63 Ill.App. 
446. 

67. Neb.—Ihnen v, South Omaha 
Live Stock Exch., <162 N.W. 42'2, 
101 Neb. 195. 

58. N.Y.—Haebler v. New York Pro¬ 
duce Exch., 44 N.E. »7, 149 N.Y. 
414, reversing 36 N.Y.S. 4'27, 115 
Mlsc. 4(2. 

23 C.J. p 262 note 36. 

68. Ill.—People v. Chicago Bd. of 
Trade, 79 N.E. 611, 224 Ill. 370. 

23 C.J. p 2<52 note 37. 

aOi Colo.—^Drovers’ Nat. Bank v. | 
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Denver Live Stock Exchange, 220 
P. 402, 74 Colo. 21-2. 

23 C.J. p 25-2 note 38. 

61. U.S.—Drovers’ Nat. Bank v. 
Denver Live Stock Exchange, su¬ 
pra. 

23 C.J. p '253 note 39. 

68. Colo.—Drovers' Nat. Bank v. 
Denver Live Stock Exchange, su¬ 
pra. 

28 C.J. p 253 note 40. 

63. Mo.—Moffatt v. Kansas City Bd. 
of Trade, 157 S.W. 579, 250 Mo. 
a6'8. 

23 C.J. p 253 note 41. 

64. Wis.—Wood v. Milwaukee 
Chamber of Commerce, 96 N.W. 
825. 119 Wis. 3'67. 

65. N.Y.—^People v. New York Pro¬ 
duce Exch., 44 N.E. 84, 149 N.Y. 
4 Oil. 

23 C J. p 253 note 4^. 

66. N.Y.—People v. New York Cot¬ 
ton Exch., 8 Hun 2*16. 

23 C.J. P 2153 note 44. 

67. Ill.—Central Stock, etc., Exch. 
V. Chicago Bd. of Trade, 63 N.E. 
740. 196 Ill. 396. 

2'3 C.J. p 258 note 45. 

68. Ill.—Bostedo v. Chicago Bd. of 
Trade. 130 lll.App. 660, afllrmed 
81 N.E. 42, 227 Ill. '90. 

2-3 C.J. p 253 note 46. 
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or by-laws,®® refusal to submit to arbitration,7® 
resorting to tribunals other than those of the ex- 
change,"^! fraud,*^® insolvency,^® and obtaining 
goods under false pretenses 

Under Securities Exchange Act, Under the Se¬ 
curities Exchange Act of 1934 manipulation of se¬ 
curity prices may constitute ground for suspension 
or expulsion of stock exchange members.^® 

(4) Prosecution of Charges 

(a) In general 

(b) Nature of proceedings 

(c) Jurisdiction of tribunal and quali¬ 

fications of its members 

(d) Preliminary proceedings 

(e) Hearing 

(f) Waiver of objections and laches 

(g) Adjudication 

(h) Review 

(a) In General 

Disciplinary proceedings against a member of an 
exchange must be In strict compliance with its constitu¬ 
tion and by-laws. 

Proceedings to discipline a member must comply 
strictly with the constitution and the by-laws of 
the exchange ;7® but the exchange is not bound to 
act with the strict regularity which obtains in ju¬ 
dicial proceedings. 7 7 

(b) Nature of Proceedings 

Disciplinary proceedings are Judicial In their nature. 

Proceedings to discipline members are judicial 
in their nature,*^® and the tribunal, when acting 


within the powers conferred on it in investigating 
charges of misconduct, constitutes a corporate 
court,*^® and it is declared that there is a strong 
analogy between the principles whifch govern in 
arbitration and those which relate to proceedings 
of this character.®® 

(c) Jurisdiction of Tribunal and Qualifica¬ 
tions of Its Members 

Jurisdiction of disciplinary proceedings may, under 
charter or constitution of an exchange, be conferred on 
a body elected from exchange membership. 

An exchange is generally authorized by its char¬ 
ter or constitution to delegate the power to try 
and punish offending members to a board of offi¬ 
cers to be elected from its number,®i but not to 
a lay tribunal;®® and a statute giving the power 
in general terms to admit or expel members does 
not necessarily authorize a delegation of that pow¬ 
er to the board of directors.®® The tribunal may 
determine its own jurisdiction when the rules re¬ 
lating thereto reasonably admit of two construc¬ 
tions, but not otherwise.®^ Where a member re¬ 
fuses to comply with a valid contract on a false 
pretext, the board of managers has jurisdiction to 
determine whether such conduct is inconsistent 
with the charter and by-laws.®® The properly des¬ 
ignated tribunal or committee is not deprived of 
jurisdiction because a contract involved is unen¬ 
forceable at law,®® because the complaint against 
a member shows that the transaction in question 
is illegal,®"^ or because accused attempted to trans¬ 
fer his membership without consent of the ex¬ 
change.®® That one has had business dealings with 
complainant is not sufficient to disqualify one as 


09. Colo.—Drovers’ Nat. Bank v. 
Denver Live Stock Exchangee. 2120 
P. 402, 74 Colo. 212. 

La.—Fire & Marine Agency v. New 
Orleans Ins. Exch., 98 So. 6*58, 154 
La. 1039. 

28 C.J. p 2S63 note >47. 

70b N.Y.—Gerseta Corporation v. 
Silk Ass’n of America, 192 N.T.S. 
1370, 200 App.Div. 890, appeal dis¬ 
missed 135 N.E. 911, 233 N.Y. 644. 
Ohio.—Paddock Hodge Co. v. Grain 
Dealers* Nat. Ass'n, 18 Ohio App. 
66 . 

213 C.J. P 253 note 49. 

71. Mo.—Moffatt v. Kansas City Bd. 
of Trade, T67 S.W. 579, 250 Mo. 
168. 

23 C.J. p 2158 note 50. 

TBl U.S.—Turner v. Chicago Bd. of 
Trade, Ill., 244 F. 108, 166 C.C.A. 
i6i8'6, certiorari denied 36 'S.Ct. 13>3, 
2>4i5 U.S. 667, 6'2 L.Ed. 538. 

26 C.J. p 2*53 note 51. 

73. N.T.—Kuehnemundt v. Smith, 2 
N.T.S. 625. 


74. N.Y.—Peoiple v. New York Com¬ 
mercial Assoc., 18 Abb.Pr. 2171. 

'23 C.J. p 254 note 53. 

76b U.S.—Wright v. Securities and 
Exchange Commission, C.C.A., Ur2 
F.2d 89. 

76. N.J.—^^Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, 3 
N.J.Misc. 1102. 

23 C.J. p 254 note 54. 

77. Mo.—Albers v. Merchants’ 

Exch., 39 Mo.App. 566. 

78. Mo.—Farmer v. Kansas City Bd. 
of Trade. 78 Mo.App. 657. 

Pa.—Leech v. Harris, '2 Brewst. 671. 

79. Mo.—Albers v. Merchants’ 

Exch., S-O S.W. 473, 168 Mo. 140. 

80. N.Y.—Hutchinson v. Lawrence, 
67 How.Pr. 68. 

Wis.—Bartlett v. L. Bartlett, etc., 
Co., 93 N.W. 473, 116 Wis. '450. 

Proceedings by and before arbitra¬ 
tors see Arbitration and Award 
SS 55-J70. 

81. Ill.—Pitcher v. Chicago Bd. of 
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Trade, 13 N.E. 187. lai Ill. 4112, 
afnrming 20 IlLApp. 319. 

'23 C.J. p 2'54 note 60. 

88. N.Y.—Matter of Lurman, 35 N. 
Y.’S. 956. 90 Hun 306. affirming 44 
N.E. 111125. 149 N.Y. 588. 

23 C.J. p 25'4 note 61. 

83. Wis.—State v. Milwaukee 
Chamber of Commerce, 20 Wis. 
63. 

84u Wis.—Bartlett v. L. Bartlett, 
etc., Co., 98 N.W. 473, 116 Wis. 460. 

85. N.Y.—Haebler v. New York Pro¬ 
duce Exch., 44 N.E. 87, 149 N.Y. 
•414. 

86. N.Y.—-People v. New York Pro¬ 
duce Exch., 44 N.E. 84. 149 N.Y. 
•4011. 

87. N.Y.—Moyse v. New York Cot¬ 
ton Exch., 11.29 N.Y.S. 173, 70 Mlsc. 
609, affirmed 128 N.Y.S. 112, 146 
App.Div. 26'6. 

88. Ill.—Bostedo v. Chicago Bd. of 
Trade, 130 Ill.App. 660, affirmed 
91 N.E. 4'2. 227 Ill. 90. 
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a member of the committee to try charges against 
another member of the exchange,and it is held 
that a member may be tried by a tribunal one of 
whose members has preferred the charges.## 

(d) Preliminary Proceedings 

Preliminary proceedings to determine whether charg¬ 
es shall be preferred against a member are sometimes 
provided for; accused is entitled to notice of the hear¬ 
ing at which charges against him are to be investigated. 

The exchange may provide for a preliminary 
investigation as to whether charges shall be pre¬ 
ferred. The member is not entitled to notice of 
such preliminary investigation.^^ A person not a 
member of the exchange, if in its employ, may pre¬ 
fer charges against a member for a violation of its 
rules.^2 Sq may a member of the exchange, al¬ 
though personally aggrieved by the alleged wrong- 
doing.93 The specification of charges should fairly 
inform the member with what he is charged,but 
it is not to be tested by the strict rules of criminal 
pleading, either as to sufficiency^^ or construction.®® 

Notice to accused. An accused member is en¬ 
titled to notice of the hearing^ at which the charges 
are to be investigated,®*^ even though the rules of 
the exchange do not so provide.®® Strict compli¬ 
ance with rules contained in the constitution and 
by-laws as to notice is essential,®® but an evident 
error in the notice, which cannot mislead the mem¬ 
ber, docs not render it insufficient.^ 

Notice as to transfer of hearing sec infra sub¬ 
division (e) of this section. 


(e) Hearing 

UnleM he admits the existence of the ground for 
discipline, an accused member is entitled to a hearing on 
the merits, conducted in accordance with the charter or 
constitution and by-laws of the exchange. 

An accused member is entitled to a hearing on 
the merits,2 unless he admits the existence of the 
ground for discipline.3 He is not entitled to a trial 
conducted in accordance with the rules which gov¬ 
ern the proceedings of courts, but only to the trial 
prescribed by the charter or constitution and by¬ 
laws of the exchange.4 Under the Securities Ex¬ 
change Act of 1934 it is discretionary with the 
commission, in proceedings to suspend or expel 
a member of a stock exchange, to order the hear¬ 
ings to be conducted where numerous witnesses 
and original records of market transactions are 
located,® although error on the part of a trial ex¬ 
aminer in failing to notify such member of a trans¬ 
fer of hearings from such place is not fatal where 
the evidence taken at the place to which the hear¬ 
ing has been transferred is merely cumulative and 
not indispensable to the finding of the commis¬ 
sion.® Proceedings under charges presented, no¬ 
tice given, and a hearing afforded are to be con¬ 
sidered without too much regard to any technicali¬ 
ties.*^ A constitutional provision securing the right 
of trial by jury does not apply to a proceeding tak¬ 
en by an exchange for the removal of a member for 
offenses against its constitution or by-laws.® 

Counsel, A rule of the exchange denying the 
right of accused to professional counsel on the 
trial of charges against him is valid;® but, in the 


89. N.Y.—Moyse v. New York Cot¬ 
ton Exch., 123 N.Y.S. 173, 70 

609, affirmed 1*28 N.Y.'S. 11'2, 143 
App Div. 265. 

Reason for rule 

Since the committee is aippoinled 
necessarily from the membership 
and the principal purpose of the ex¬ 
change is to facilitate and encourage 
business transactions among mem¬ 
bers, were any other rule than the 
text rule to prevail any defaulting 
member might escape accountability 
to the exchange.—Moyse v. New 
York Cotton Exch., supra. 

90. Ill.—Green v. Chicago Bd. of 

Trade, 5ll N.E. 599, 174 111. 5*85, 49 
L..K.A. 36'5. 

91 . Ill.—Green v. Chicago Bd. of 

Trade, 51 N.E. 699, 174 Ill. 585. 
'49 L.R.A. 365, affirming 63 Ill.App. 
•446. 

92> Mo.—Albers v. Merchants' 

Exch., 3'9 Mo.App. 58*3. 

93 . Neb.—Jackson v. South Omaha 
Live Stock Exch., 68 N.W. 1061, 
49 Neb. 687. 


94. N.Y.—Ilaebler v. New York Pro¬ 

duce Exch., 44 N.E. 87, 1-49 N.Y. 
414. 

23 C.J. p 254 note 76. 

96. Ill.—Chicago Bd. of Trade v. 
Nelson, 44 N.E. 743, 162 Ill. 431, 
53 Am.S.H. 3l<2. 

2*3 C.J. p 254 note 77. 

96. N.Y—Young v. Eames, 79 N.Y. 
S. 1068, 7*8 App.Dlv. 2-29, affirmed 
73 N.E. 1134, 11811 N.Y. 542. 

23 C.J. p 2'5'5 note 78. 

97. N.Y.—People v. New York Pro¬ 

duce Exch., 44 N.E. 8-4, 119 N.Y. 
■401, reversing 29 N.Y.S. 307, 8 

Misc. 552. 

23 C.J. p 255 note 7*9. 

96 . N.Y.—Haebler v. New York Pro¬ 
duce Exch., 44 N.E. 87, 149 N.Y. 
414. 

23 C.J. p 255 note 80. 

99 * N.Y.—Quentell v. New York 

Cotton Exch., 106 N.Y.S. 228, 66 
Misc. 160. 

1 . Ill.—Murphy v. Traders' Live 
Stock Exch., 183 IlLApp. 1*26. 

8. N.J.—Stevenson v. Atlantic City 
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Real Estate Board, 120 A. 662, 3 
NJ.Mlsc. iia02. 

23 C J. p 255 note 84. 

3. Pa.—Moxey’s App., 9 Wkly.N.C. 
•441. 

4 . N.J.—Stevenson v. Atlantic City 
Heal Estate Board, 130 A. 662, 3 
N.J.Misc. 1102. 

23 C.J. p 255 note «'6. 

5. U.S.—Wright v. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

0L U.S.—Wright v. Securities and 
Exchange Commission, supra. 

Notice of hearing generally see su¬ 
pra subdivision (d) of this sec¬ 
tion. 

7. N.J.—Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, 3 
N.J.Misc. 11102. 

2*3 C.J. p 256 note 87. 

8 « N.Y.—People v. New York Com¬ 
mercial Aas'n, IS Abb.Pr. 271. 

9 . Ill.—Green v. Chicago Bd. of 
Trade, 51 N.E. 599. 174 Ill. 585. 49 
L.H.A. 3<65, affirming 63 IlLApp. 
446. 
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absence of such rule, an accused member may be 
entitled to be represented by counsel.^® The trial 
board also is entitled to counsel if the by-laws so 
provide.il 

Examination of witnesses. An accused member is 
entitled to examine his own witnesses and to cross- 
examine the prosecuting witnesses against him.i^ 

Evidence. An exchange is not bound by strict 
rules of evidence in the trial of an offending mem¬ 
ber;!® nor is the commission, under the Securities 
Exchange Act of 1934, bound by strict rules of evi¬ 
dence in proceedings to suspend or expel a member 
of a stock exchange for violation of the statute;!^ 
such violation need not be proved beyond a reason¬ 
able doubt,i® it being sufficient that there exist 
substantial evidence in support of a finding that 
such violation has occurred.i® Particular evidence 
before such commission has been held to be suffi- 
cienti"^ or insufficient!® to authorize findings in 
support of its order expelling an exchange mem¬ 
ber as provided by statute, or sufficient to author¬ 
ize the opinion of the commission that action by 
that body was “necessary or appropriate for the 
protection of investors” as provided by statute.!® 

(f) Waiver of Objections and Laches 

The right of an accused member to object to Ir¬ 
regularities In disciplinary proceedings may be waived 
by him or lost by his laches. 

An accused member may waive irregularities and 
the infraction of various rights by failing to take 
proper action at the trial with reference thereto,®® 
or by laches.®! 


(g) Adjudication 

The decision on disciplinary proceedings against ex¬ 
change members must be within the jurisdiction of the 
tribunal making such decision. 

The decision must be within the scope of the ju¬ 
risdiction conferred on the tribunal of the exchange 
by the constitution or charter and by-laws.®® Sen¬ 
tence by a tribunal acting within the powers pre¬ 
scribed by the exchange is like an award made by 
a tribunal of the party’s own choosing.®® The or¬ 
der of expulsion authorized by the Securities Ex¬ 
change Act of 1934 for unlawful conduct with re¬ 
spect to securities docs not constitute a penalty or 
punishment for past offenses but is a remedial 
means of protection for investors.®^ 

On charges against a firm it is not necessary to 
convict or acquit the whole firm, but one member 
found guilty may be convicted.®® 

Conclusivencss and finality. Where a member is 
expelled by proceedings in good faith in accord¬ 
ance with the lawful disciplinary regulations enact¬ 
ed in the charter, constitution, or by-laws of the 
association, the sentence of expulsion is final and 
conclusive.®® A void adjudication of guilt is not 
a bar to a subsequefit proceeding against the mem¬ 
ber for the same offense, however,®'^ and a mem¬ 
ber on trial is not bound by the judgment if the 
investigation is not conducted in accordance with 
the charter and by-laws®® or if the result reached 
by the triers is not within the legitimate field in 
which they are entitled to go.®® 

Under the Securities Exchange Act of 1934 § 
25, 15 U.S.C.A. § 78 y, the findings of fact by the 


la N.Y.—Gebhard v. New York 
■Club. 31 Abb.N.Cas. 24’8. 

'23 C.J. p 256 note 90. 

11. Mo.—Albers v. Merchants' 

Exch., 3*9 S.W. '473, 138 Mo. 140. 

23 C.J. p 2*5I5 note 91. 

12. N.Y.—Hutchinson v. Lawrence, 
S'? How.Pr. *38. 

13. N.Y.—People v. New York Pro¬ 
duce Exch., 44 N.E. 84, 149 N.Y. 
401. 

23 C.J. p 256 note 93. 

14. U.S.—Wrlfirht V. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

15. U.S.—Wright V. Securities and 
Exchange Commission, supra. 

16. U.S.—^Wright V. Securities and 
Exchange Commission, supra. 

17. 8m1m of tzmaMMittoas; ralslag 
prleo 

Evidence held sulllclent to author¬ 
ise finding that a member had ef¬ 
fected a series of transactions cre¬ 
ating actual or apparent active trad¬ 
ing and raising price of securities 


within contemplation of statute.— 
Wright V. Securities and Exchange 
Commission, supra. 

16. Matohlag orders 

Evidence Insufficient to authorize 
finding that member matched orders 
for the purpose of creating a false 
appearance of active trading in vio¬ 
lation of statute.—Wright v. Securi¬ 
ties and Exchange Commission, su¬ 
pra. 

19. MaBipulattoa 

Proof of market manipulation re¬ 
sulting in higher prices at which 
stock was sold to investing public 
was held to Justify opinion that ac¬ 
tion was necessary or appropriate 
within the meaning of the text.— 
Wright v. Securities & Exchange 
Commission, supra. 

90. N.J.—Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, d 
N.J.Misc. 1102. 

33 O.J. p 35'6 note 94. 

21. Cal.—Meherin v. San Francisco 
Produce Exch., 46 P. 1074, 117 
Cal. 216. 

63 C.J. p 356 note 06. 
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22. N.J.—Stevenson v. Atlantic City 
Heal Estate Board, 1*30 A. 66'2, 3 
N.JMlsc. 11012. 

23 C.J. p 266 note 96. 

23. Wls.—Bartlett v. L. Bartlett & 
Son Co., 93 N.W. 473. 116 Wis. 460. 

Award in arbitration proceedings 
generally see Arbitration and 
Award 9fi 71-11*3. 

24. U.S.—^Wright v. Securities and 
Exchange Commission, C.C.A., lil2 
F.2d 89. 

25. Ohio.—Blumenthal v. Cincinnati 
Chamber of Commerce. 8 Ohio 
Dec., Reprint, 622, <9 Cinc.L.Bul. 76. 

26. Ill.—Chicago Bd. of Trade v. 
Nelson, 44 N.E. 748, 162 Ill. 431, 
613 Am.S.R. 312. 

23 C.J. p 266 note 99. 

27. Wis.—State v. Milwaukee 
Chamber of Commerce, 3 N.W. 
T60, 47 Wia 670. 

28. Ill.—Board of Trade v. Riordan, 
94 IlLApp. 298. 

29. Wis.—Bartlett v. L. Bartlett & 
Son Co., 93 N.W. 4T8, 116 Wis. 460. 
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commission in proceedings to suspend or expel a 
member of a stock exchange are conclusive when 
supported by substantial evidence.®® * 

(h) Review 

A member may be entitled to a review of dlaclplinary 
proceedings. 

A member is entitled to an appeal authorized by 
the constitution of the exchange, although the by¬ 
laws make the decision of the arbitration commit¬ 
tee final.®^ On petition for judicial review of an 
order of the securities and exchange commission ex¬ 
pelling a member from exchanges, the court is 
without power to supervise the commission’s dis¬ 
cretionary determination that expulsion is neces¬ 
sary and appropriate for protection of investors,®® 
although, on finding by the court that the evidence 
is insufficient to support one of two findings by the 
commission, the court may reverse the order of ex¬ 
pulsion and remand the case in order that the com¬ 
mission may determine in its discretion whether or 
not to modify its order of expulsion to one of sus¬ 
pension.®® Judicial remedies open to stock exchange 
members arc discussed infra § 8. 

(5) Effect of Suspension or Expulsion 

Expulsion not only terminates membership but de¬ 
stroys all rights Incidental thereto; suspension, on the 
other hand, may not interfere with the member's vested 
rights or affect his financial interest in the exchange 
property. 

An expulsion not only terminates the member¬ 
ship but destroys all rights incidental thereto.®^ A 
suspension in accordance with the by-laws is not, 
on the other hand, an interference with the offend¬ 
ing member’s vested rights of property where he 
has expressly agreed on entering the corporation 
to abide by its by-laws, and the suspension docs 
not affect his financial interest in the property of 
the exchange;®® nor may suspension of a member 
affect his liability to pay dues, sec supra § 6. A 
contract of a client to reimburse a member for in¬ 


cidental losses, if he would suffer suspension, is 
valid, and damages may be recover^ for its 
breach;®® and customers of an expelled member 
can enforce their legal rights as against him.®7 

Forfeiture as excusing nonperformance. The 
mere fact that performance by a member of his 
contractual obligations may result in forfeiture of 
his membership does not constitute an excuse for 
nonperformance.®® 

b. Reinstatement 

A member who has been wrongfully suspended or 
expelled may be entitled to be reinstated to member¬ 
ship. 

A member of an exchange who has been wrong¬ 
fully suspended or expelled may be entitled to be 
reinstated to membership,®® and under certain cir¬ 
cumstances may be entitled to the aid of the courts 
in enforcing his rights in this respect, see infra § 
8 . 

Where an exchange is authorized to expel a 
member for certain conduct, it may properly im¬ 
pose certain conditions for reinstatement of such 
member after suspension.^® Conditions precedent 
to equitable relief by reinstatement see infra § 8 c. 

§ 8. -Judicial Remedies of Members 

a. General rules 

b. Grounds for interference 

c. Injunction 

d. Right of action for damages 

e. Procedure 

a. General Rnles 

Ordinarily, the courts will not interfere to control 
the enforcement of lawful disciplinary regulations, nor 
interfere with exchange rules regardless of their reason¬ 
ableness so long as they are not immoral or hostile to 
the policy of the law. 

In accordance with general principles, whereby 
the courts refuse to interfere with the enforcement 


30. U.S.—Wright v. •Securities and 
Exchange Commission, C.C.A., 11112 
F.2d 89. 

OoaatltntloiiaUtj 

The statute referred to in the text 
is not rendered unconstitutional by 
reason of provisions making such 
flndings conclusive.—Wright v. Se¬ 
curities and Exchange Commission, 
supra. 

31. Pa.—Powell v. Abbott, 9 Wkly. 
N.C. 2^n. 

38. U.S.—Wright v. Securities & 
Exchange Commission, C.C.A., 112 
F.2d 89. 

33. U.S.—^Wright v. Securities ft 
Exchange Commission, supra. 

83 C.J.S.-7 


34. Neb.—O’Brien v. South Omaha 
Live Stock Exch., 1'64 N.W. 724, 
•101 Neb. 729. 

23 O.J. p 266 note 7. 

35. N.T.—Haebler v. New York Pro¬ 
duce Exch., 44 N.E. 87, 149 N.T. 
414, reversing 36 N.Y.S. 427, 16 
Misc. 42. 

36. N.Y.—^Whlte v. Baxter, 71 N.Y. 
254. 

87. Ill.—Green v. Chicago Bd. of 
Trade, 611 N.E. 699, *174 111. 685. 
49 L.R.A. 365. 

38. Ill.—Thomson v. Thomson, 220 
Ill.App. 4«86. 

38. N.J.—Stevenson v. Atlantic City 
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Real Estate Board, 134 A. 289, 4 
N.J.Misc. 674, affirmed 139 A. 11, 
183 N.J.Law 015—Stevenson v. At¬ 
lantic City Real Estate Board, 130 
A. 66*2, 3 N.J.Misc. 11012. 

40. Colo.—Drovers’ Nat. Bank v. 
Denver Live Stock Exchange, 220 
P. 402, 74 Colo. 212. 

Bslmbnrsamsat of exchange 

On suspension of a member for 
failure to account for certain money 
of its customers and on payment 
of such money by the exchange, it 
may properly make payment of such 
amount a condition for reinstate* 
ment to membership.—Drovers* Nat. 
Bank v. Denver Live Stock Ex¬ 
change, supra. 
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of the constitution, by-laws, and rules of an ex¬ 
change, see supra § 3, and in consonance with the 
judicial attitude of noninterference in disputes aris¬ 
ing out of dealings between exchange members, 
see infra § 10, the courts will not, as a general rule, 
interfere to control the enforcement of lawful dis- 
ciplinrry regulations.^^ In the absence of fraud, 
imposition, or gross injustice, a member will not 
be heard to impeach in the courts the validity of 
proceedings against him, and the courts will not 

examine the merits of the controversy 2 the 

association will be left to enforce its rules and reg¬ 
ulations in the manner it has adopted for its own 
government.*® Rules relating to the expulsion of 
members, whether they appear to be reasonable or 
unreasonable, will not be interfered with by the 
courts so long as they are not immoral or hostile 
to the policy of the law.** The law cannot restore 
a member who has been deprived of the privilege of 
membership for not complying with the conditions 
on which the enjoyment of it was made to depend.*® 

The regularity of a proposed trial on charges 
against a member will not be inquired into by the 
courts.*® 

Ordinarily the member must avail himself of the 
rights and remedies provided by the rules of the 
exchange before he can appeal to the courts for 
relief;*'^ but this rule requires only that the mem¬ 
ber resort to such remedies as arc provided by the 
exchange for review of its determination by ap¬ 


peal;** does not require resort to higher authority 
within the organization when it appears that such 
action would be futile;*® and applies only where 
the proceedings are commenced and conducted in 
conformity with the constitution and by-laws.*® 

b. Grounds for Ihtarforence 

On behalf of a member who haa been eubjeeled to 
dleelpllnary action of an exchange, the courte may Inter¬ 
fere to correct. abuaes In the adminlatration of Ite rulea 
and to determine whether Ite tribunale have acted with¬ 
in their Jurladlctlen. 

The courts will entertain jurisdiction to correct 
abuses by inquiring into the regularity of the pro* 
ceedings under the constitution and rules of the as¬ 
sociation for the purpose of holding the association 
to a fair administration of its rules ;*^ also wheth¬ 
er the proceedings are within the jurisdiction of the 
tribunal,*® and a total absence Oif evidence to sup¬ 
port a sentence of expulsion should have the same 
force as the absence of jurisdiction.** So the court 
will interfere to reinstate a member who has been 
unlawfully disciplined.** As to whether a member 
who has been suspended or expelled for violating 
a by-law which is against public policy is entitled to 
come into the courts for a decree reinstating him, 
the cases are in conflict. In some jurisdictions, it 
seems, a member is entitled to relief under these 
circumstances,** while in others it is held that his 
right to be restored to membership is vested in the 
contract between himself and the exchange, which 


41. La.—Fire & Marine Agency y. 
New Orleans Ins. Ezch., 98 So. 
658, 164 La. a039. 

N.Y.—Lamborn v. New York Cotton 
Bxch., >197 N.Y.S. 67, 203 Apip.Dlv. 

8S6. 

Ohio.—Paddock Hodge Co. v. Grain 
Dealers' Nat. Ass'n, 18 Ohio App. 
« 6 . 

23 C.J. p 267 note 11. 

4S. La.—^Fire A Marine Agency v. 
New Orleans Ins. Exch., 88 So. 
6.6i8. 1'6*4 La. 1039. 

23 C.J. p 267 note 12. 

48. La.—Fire A Marine Agency v. 

New Orleans Ins. Exch., supra. 
Ohio.—Paddock Hodge Co. v. (}rain 
Dealers’ Nat. Ass’n, 18 Ohio App. 
66 . 

23 C.J. p 267 note 13. 

44, La.—Fire A Marine Agency v. 
New Orleans Ins. Exch., 9'8 So. 

668, 164 La. 6039. 

Mo.—^Moffatt V. Kansas City Bd. of 

Trade, App., WX S.W. 894, i?e- 

versed on other grounds 167 S.W. 
579, 250 Mo. 16'8. 

48. La.—Fire A Marine Agency v. 
New Orleans Ins. Exch., 9S So. 

66'8. 1)64 La. lOSO. 

88 C.J. p m note 18. 


46- 111.—Chicago Bd. of Trade v. 
Riordan, 94 Ill.App. 2*98. 

47. N.Y.—Lewis v. Wilson, 2 N.Y 
S. 806, 60 Hun 166, affirmed 24 N. 
B. 47'4, 121 N.Y. 284. 

'23 C.J. p 2*67 note 16. 

48. N.Y.—Lamborn v. New York 
Cotton Exch., 167 N.Y.S. 67, 208 
A)bp.Div. 66'6. 

JSstastatsniswt 

'Since an application, within the 
exchange, for reinstatement to mem¬ 
bership would be merely a matter 
of grace and not a reversal of the 
exchange’s determination whereby a 
member is suspended, and would not 
in any way involve a review of 
questions considered In such deter¬ 
mination, under the text rule he is 
not required to make such applica¬ 
tion before resorting to the courts.— 
Lamborn v. New York Cotton Exch., 
supra. 

49« N.Y.—Quentell v. New York 
Cotton Exch., 106 N.Y.S. 228, 66 
Misc. 160. 

T9Z C.J. p 257 note 18. 

86. N.Y.—^Lamborn v. New York 
Cotton Exch., 197 N.Y.S. 67, 203 
App.Div. 666. 

23 C.J. p 287 note 17. 
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51. N.J.—Stevenson v. Atlantic 
City Real Estate Board, 134 A. 
289, 4 N.J.Misc. 674, affirmed IS^ 
A. .11, 103 N.J.Law 61'6—Stevenson 
V. Atlantic City Real Estate Board, 
130 A. 662, <3 N.J.Misc. 1102. 

23 C.J. p 268 note 28. 

68. N.J.—Stevenson v. Atlantic 
City Real Estate Board, 131 A. 
2’89, 4 N.J.Misc. 674, affirmed 139 
A 11, 103 N.J.Law 618—Steven¬ 
son V. Atlantic City Real Estate 
Board, 130 A. 66'2, 3 N.J.Misc. 1102. 
23 C.J. p 258 note 29. 

83. N.Y.—People v. New York Pro¬ 
duce Exch., 44 N.E. 84. 149 N.Y. 
■4011. 

84. Mo.—Albers v. Merchants' 
Exch., 39 Mo.App. 688. 

N.J.—Stevenson v. Atlantic City Beal 
Estate Board, 130 A. 662, 8 N.J. 
Misc. .Iia2. 

Right of member to reinstatement 
generally see supra I 7 b. 

5Ai Ill.—American Livestock Commn. 
Co. v. Chicago Livestock Exch., 
32 N.E. 274, 148 111. 210. 86 Am. 
S.R. 385, 16 L.R.A. 190, affirming 
41 IlLApp. 149. 

28 G.J. P 868 note ZX 
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he must accept in its entirety, and that so long as 
he insists on the rights of a member he cannot base 
any right of action on the illegal character of any 
of its by-laws.®® 

e. Injnnction 

Ordinarily, disciplinary action by an exchange against 
Its members Is not subject to Injunction, although an In¬ 
junction may isaue under certain conditions. 

Ordinarily, the courts will not restrain the ex¬ 
change from proceeding to a trial of an accused 
member. It cannot be assumed in advance that his 
trial will not be a fair one so as to justify the is¬ 
suance of an injunction,and ordinarily a court 
will not interfere in a contest between an exchange 
and a member thereof who has been suspended or 
expelled to grant an injunction against the enforce¬ 
ment of the judgment of the exchange.®® It has 
been stated broadly that an expelled member can¬ 
not be reinstated by injunction, his remedy, if any, 
being at law;®® but the better rule appears to be 
that a member may invoke the equitable power of 
the court by injunction to compel his restoration to 
the rights and privileges of membership where he 
is threatened with an unlawful suspension or ex¬ 
pulsion under proceedings contrary to natural jus¬ 
tice®® and in violation of the constitution or by¬ 
laws of the association,®! or pursuant to an invalid 
rule.®® 

Conditions precedent to relief, A member must 
do equity by performing or offering to perform 
his obligations to the exchange before he is enti¬ 
tled to equitable relief.®® Accordingly, a member 
expelled for nonpayment of dues may, as a con¬ 
dition to relief by reinstatement, be required to 
show a tender of the amount due or an unsuccess¬ 
ful application on his part to ascertain such 
amount.®^ Right of exchange to require suspended 


fis 

members to comply with certain conditions for re¬ 
instatement by exchange see supra § 7 b. 

d. Bight of Action for Damages 

A mambtr may, In a proper caee, eue the exchange 
for damagee for hie wrongful euepenelon or expulsion. 
In absence of bad faith or malice, however, a member, 
wrongfully suspended cannot eue the exchange or Its 
members, or Its otneers. 

A member of an exchange may in a proper case 
maintain an action against the association for dam¬ 
ages for his wrongful suspension or expulsion.®® 
In the absence of bad faith and malice, a mem¬ 
ber who has been wrongfully suspended cannot re¬ 
cover damages either from the exchange or its 
members,®® or its officers;®'^ nor can there be a re¬ 
covery without a showing of damages.®® 

e. Procedure 

The procedure for enforcement of such Judicial reme¬ 
dies as are available to members of an exchange Is gov¬ 
erned by general rules. 

In alleging violation of the rules, the rules and 
the acts constituting the violation should be set 
out.®® 

A court on an application for an injunction can¬ 
not review findings of fact of the directors of an 
exchange, unless the evidence adduced before the 
directors has been embodied in a bill of excep¬ 
tions.*^® 

The issues before the court are limited by the 
scope of the pleadings."^! The courts will not re¬ 
view the evidence on which the exchange based 
its determination,further than to ascertain 
whether the case is so bare of evidence that no 
honest mind could have reached the conclusion ar¬ 
rived at by the exchange,7® or unless there is no 
evidence tending to support the charge on which 
a member is disciplined.*^^ The question is not 


Be. U.S.—Greer, Mills A Co. v. 

Stoller, C.C.MO., 77 F. 1. 

23 C.J. p 258 note 33. 

57. Ohio.—Paddock Hodge Co. v. 
Grain Dealers' Nat. Ass’n, 18 
Ohio App. 66. 

23 C.J. p 2^8 note 34. 

BSL III.—Pitcher v. Chicago Bd. of 
Trade, 12 N.E. 187, 121 Ill. 412. 
23 C.J. p 252 note 35. 

BBi Ill.—Pitcher v. Chicago Bd. of 
Trade, aupra. 

23 C.J. p 269 note 3«. 

eOi Mo.—Moffatt V. Kansas City Bd. 
of Trade, A!pp., Ill 3.W. 894. See 
157 S.W. 679, 250 Mo. 168. 

23 C.J. P 269 note 37. 

ei. 111.—Ryan v. Cudahy, 41 N.E. 
7*60, 157 IlL 108, 48 Am.S.R. 306, 
49 L.R.A. 353. 

28 C.J. p 369 note 38. 


as. Minn.—Kolff v. St. Paul Fuel 
Each.. 50 N.W. 1038, 48 Minn. 216. 
23 C.J. p 259 note 39. 

03. Mo.—Konta v. St. LfOuis Stock 
Each., 87 S.W. 989. 189 Mo. 26. 

08. Mo.—Konta v. St. Liouls Stock 
Each., supra. 

06. N.Y.—^Sewell v. Ives, 61 How. 
Pr. 6‘4. 

23 C.J. p 259 note 4(2. 

00 . N.Y.—Lurman v. Jarvie, 81 N. 
Y.S. 488, 83 App.Div. 37, affirmed 
70 N.E. 1102, 173 N.Y. 559. 

23 C.J. p 26'9 note 43. 

07. Mo.—^Albers v. Merchants' 
Each.. 39 S.W. 473, 138 Mo. 140. 

23 C.J. p 269 note 44. 

00. Mo.—^Albers v. Merchants’ 
Bach., supra. 

23 C.J. p 259 note 46. 
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09. Ill.—Olds V. Chicago Open Bd. 
of Trade, 18 Ill.App. 485. 

23 C.J. p 260 note 47. 

70i Neb.—Jackson v. South Omaha 
Live Stock Each., 68 N.W. 1051, 
49 Neb. 687. 

71. N.Y.—Young v. Eames, 79 N. 
Y.S. 1068, 78 Ap*p.Div. 239, af¬ 
firmed 78 N.E. 1134, 181 N.Y. 642. 

23 C.J. p 258 note 28. 

78. N.Y.—Lamborn v. New York 
Cotton Each., 197 N.Y.S. 67, 203 

‘ App.Div. 6615. 

23 C.J. p 258 note 19. 

78. N.Y.—People v. New York Pro¬ 
duce Each., 44 N.E. 84, 149 N.Y. 
401. 

23 C.J. p 258 note 20. 

78. N.Y.—Lamborn v. New York 
Cotton Each., 197 N.Y.B. 67, 203 
APP'DIv. 58'5. 
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whether, passing on the evidence as res nova, the • 
court would have reached the same conclusion as 
that of the exchange tribunal or whether the con¬ 
clusion was reasonable or unreasonable,^*^ but only 
whether the tribunal of the exchange had jurisdic¬ 
tion to entertain the proceeding, and, on the evi¬ 
dence presented to it, to adjudge the disfranchise¬ 
ment,'^® and whether the proceedings before that 
tribunal were regular.^^ The court cannot deter¬ 
mine questions affecting the interests of persons 
not made parties to the proceedings before it.^® 
There is a presumption that a decision expelling a 
member was founded on sufficient evidence, and in 
order to sustain the expulsion in the courts, the 
exchange is not bound to produce sufficient of the 
evidence on which its decision rests to show that 
the charges were sustained.*^® In an action for 
damages, where malice is not alleged, it should not 
be inferred, if the facts are open to an inference 
of good faith.®® Where a member attacks the 
validity of the proceedings for his expulsion, the 
good faith in which they were conducted, and the 
justice of the action of the governing committee, 
and his averments are put in issue by the answer, 
the burden is on him to establish his averments.®^ 
Where plaintiff claimed that his expulsion was due 
to passion and prejudice, the record of the evidence 
on which the committee on admissions acted in 
reporting his case to the governing committee is 
admissible to disprove such claim, although such 
record was not before the governing committee.®® 

On examination before trial, A member is not 
entitled, on an examination of the president of 
the exchange before trial, to a production of evi¬ 
dence obtained by a special subcommittee on whose 


• report the governing committee tried the member, 
unless the laws of the exchange required the charg¬ 
es served on the member to be accompanied by the 
information on which they were based.®® 

§ 9. -Property in Seat or Membership, 

and Transfer Thereof 

a. Nature and status 

b. Voluntary transfer in general 

c. Pledge or assignment as security 

d. Seat of defaulting member 

e. Seat of deceased member 

fL Katore and Status 

or ''membership” In an exchange, sometlmee 
uaed aynonymously, represent the rights of the member 
In the exchange. A seat or memberahip in an exchange 
is usually regarded as a species of property. 

The term “seat’* in a stock or produce exchange 
is used as synonymous with “membership” in the 
association,®^ the seat representing the member’s 
rights in the exchange.®® A membership in an un¬ 
incorporated exchange is the right to participate 
as a member in a voluntary private organization,®® 
and may denote nothing more than the privilege 
of the individual elected as a member to engage 
in transactions on the floor of the place of busi¬ 
ness.®*^ A seat or membership in an exchange is 
analogous, in some respects, to membership in a 
social club but is distinguishable from such mem¬ 
bership;®® is not a tangible thing;®® and is not a 
franchise.®® 

It is generally held that in a certain sense a seat 
or membership in an exchange is a species of prop¬ 
erty,®^ although it has been stated that such seat 


78. N.Y.—People v. New York Pro¬ 
duce Exch.. 44 N.E. 84, a4<9 N.Y. 
401, reversing 29 N.Y.B. 307, 8 
Misc. 552. 

76. N.J.—Stevenson v. Atlantic 
City Real Estate Board, 130 A. 
662, 3 N.J.Misc. 1162. 

23 C.J. p 258 note 22. 

77« N.J.—Stevenson v. Atlantic 
City Real Estate Board, supra. 
N.Y.—People v. New York Produce 
Exch., 44 N.E. '84, 140 N.Y. 401, 
reversing 29 N.Y.S. 307, 8 Misc. 
6612. 

7a N.Y.—White v. Brownell, 2 Daly 
829, 4 Abb.Pr..N.S., 16:2, affirming 
8 Abh.Pr.,N.'S., 318. 

23 C.J. p *258 note 25. 

7a N.Y.—Young ▼. Eames, 79 N. 
Y.S. 1068, 78 At>p.Div. 22'9, affirmed 
73 N.E. 1134, 181 N.Y. 542. 
aa N.Y.—‘Lurmsji v. Jarvle, 81 N. 
Y.B. 468, 82 App.Dlv. 8*7, affirmed 
70 N.E. 1107, 178 N.Y. 668. 


EL N.Y.—Cohen ▼. Thomas, 103 N. 

E. 708, 20-9 N.Y. 407. 

88. N.Y.—Cohen v. Thomas, supra. 
Sa N.Y.—Young v. Eames, 53 N. 
Y.S. 6'78, 24 Misc. 432. 

aa N.Y.—Schwabacher v. Ehrich, 
6 N.Y.B.2d 316, 168 Misc. 869, af¬ 
firmed 6 N.Y.'S.2d 381, 254 Apt>. 
Div. 847. 

Pa.—In re McLaughlin’s Estate, 14 
Pa.Dlst. & Co. 665. 

23 C.J. p 26i2 note 78. 

8a Cal.—Lowenberg v. Oreene- 
baum, 33 P. 794, 99 Cal. I'6i2, 3(7 
Am.S.R. 42, 21 L.R.A. 3'99. 

N.Y.—Schwabacher v. Ehrich, 6 N. 
Y.S.2d 816, 168 Misc. 869, af¬ 

firmed 6 N.Y.S.2d 8'81, 254 App. 
Div. 847, 

8a N.Y.—Bchwabacher v. Ehrich, 
supra. 

23 C.J. p 262 note 80. 

87. N.Y.—Bchwabacher v. Ehrich, 
supra. 


88 . Minn.—In re Personal Property 
Tax in St. Louis County, 145 N. 
W. 1018, 124 Minn. 398, 50' L.R.A,. 
N.S., 255, Ann.Cas.l91‘5C 538. 

23 C.J. p 262 note 83 [a]. 

8a N.Y.—Schwabacher v. Ehrich,. 
6 N.Y.S.2d 3'1'6. 16'8 Misc. 869, af¬ 
firmed 6 N.Y.S.2d 381, 254 App. 
Div. 847—McCabe v. Emmons, 61 
N.Y.'Super. 1219. affirmed 17 N.E. 
869, 109 N.Y. 66*5. 

90 , N.Y.—White v. Brownell, 2 
Daly 329, 358, 4 Abb.Pr.,N.S., 162. 
affirming 3 Abb.Pr.,N.S., 818. 

•23 C.J. p 26*2 note 87. 

91* U.S.—In re Rosenbaum Drain 
Corporation, D.C.111., 13 F.Supp. 
601. 

Ill.—^W. G. Press & Co. v. Fahy, J.46 
N.E. 103, 313 Ill. m, affirming 
231 IlLApp. 193. 

Minn.—State v. Blasius, 245 N.W. 
612, 187 Minn. 420, oertiorari 

granted State of Minnesota v. Bla- 
slus, 63 S.Ct. 666, 289 U.S. 717, 77 
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Of membership does not constitute property.®* At erty within laws relating to: Bankruptcy, see 

any rate, exchange membership, ^cause of the Bankruptcy § 185; Creditors’ Suits see Creditors' 

valuable facilities it affords to the owner, possess- Suits § 34; Execution see the C.J.S. title Execu- 

es a pecuniary value,®* and its value is capital in- tions § 26, also 23 C.J. p 333 notes 12, 13; Receiv- 

vestcd in business.®^ A seat or membership in an ers sec the C.J.S. title Receivers § 108, also 53 C.J. 

exchange is not subject to absolute acquisition, p 98 note 9 [a]; Taxation see the C.J.S. title Tax- 

ownership, or disposition,®® but is acquired, held, ation § 91, also 61 C.J. p 204 notes 36, 37. 

and disposed of subject to the conditions and re¬ 
strictions of the constitution and by-laws of the as- b. Voluntary Transfer in General 

sociation,** is subject to the terms and conditions 8ubj.et to limitation.' impoaou by exchango rui.a, a 
of the contract between the member and the ex- «aat in an exchange la commonly tranaferable by the 
change,®7 and may be subject to the police power 

of the state.®* The status of membership in an A seat in an exchange is commonly transferable 
exchange as property for particular purposes de- by the member,®® subject, however, to limitations 

pends on the terms of the law involved. As prop- imposed by rules of the exchange.^ A transfer 


Li.Ed. 1470. reversed on other 
arounds 54 S.Ot. 34. 290 U.S. 1, 73 
L.Ed. 131—Grisim v. South St 
Paul Live 'Stock Exch.. 188 N.W. 
729, 16'2 Minn. 271—In re Per¬ 

sonal Property Tax in St. Louis 
County, 145 N.W. 108, 124 Minn. 
398. 60 L.R.A..N.S.. 265, Ann.Cas. 
191'5C 538. 

Ohio.—Anderson v. Durr, 10 Ohio 
App. 329. affirmed 126 N.E. 57. 100 
Ohio St 251. 17 A.L.R. 82, af¬ 
firmed Citizens' Nat. Bank v. Durr. 
42 S.Ot 15, 257 U.S. 99, 6*6 L.Ed. 
10 . 

23 C.J. p 262 note 8*3. 

Vast to datarmiiia whsthar olUMia Im 
action 

Whether In a given case a seat 
or membership in an exchange is a 
chose in action depends on whether 
the party entitled to it has rights 
under it which a purchaser from 
him or a transferee by operation of 
law can enforce.—McklJabe v. Em¬ 
mons, 51 N.Y.Super. 219. affirmed 17 
N.E. 869, 109 N.Y. 666. 

98. Pa.—In re Reilly's Estate, 20 
Pa.Dlst & Co. 10, 49 Montg.Co. 
244. 

23 C.J. p 262 note 85. 

83. Minn.—In re Personal Property 
Tax in St. Louis County, 145 N. 
W. 108, 124 Minn. 398, 50 L.R.A., 
N.S.. 255, Ann.Ca8.1916C 638. 

23 C.J. p 262 note 81. 

94. N.Y.—People v. Feitner, 60 N. 
E. 2*65, 1>6*7 N.Y. 1. »2 Am.S.R. 698 
—Matter of Glendinning, 74 N.Y. 
S. 190, 68 App.Div. 126. affirmed 
64 N.E. 1121, 171 N.Y. 684. 

96. Minn.—In re Personal Property 
Tax in St. Louis County. 145 N. 
W. 10*8, 12 4 Minn. 398, 50 L.R.A., 
N.S., 255. Ann.Cas.l915C 5'38. 

N.Y.—Schwabacher v. Ehrlch, 6 N. 
Y.S.3d 31*6, 168 Misc. 869. affirmed 
6 N.Y.S.2d 381. 254 App.Div. 8*47. 
23 C.J. p 2412 note 88. 

90 . Minn.—In re Personal Property 
Tax in St. Louis County, 146 N.W. 
1108. 1*24 Minn. 398, 60 L.R.A.,N.S., 
255, Ann.CasJl9lSC S'SS. | 


N.Y.—Schwabacher v. Bhrich, 6 N.Y. 
S.2d 3*16. 168 Misc. 869, affirmed 6 
N.Y.S.2d 381. 264 App.Div. 847. 

2'3 C.J. p 262 note 89. 

97. U.'S.—In re Rosenbaum Grain 

Corporation. D.C.I11., 13 F.Supp. 

601. 

98. Minn.—Grisim v. South St. Paul 
Live Stock Exch., 188 N.W. 72*9. 
1'62 Minn. 2*71. 

99. Ill.—Levy v. Rosen, 21 N.E.2d 
653. 300 Ill.App. 523. 

N.Y.—Bank of New York & Trust 
Co. v Snedeker, 16 N.Y.S.2d 930, 
173 Misc. IBS. affirmed 13 N.Y.'S. 
2d 278, 257 App.Div. 939. 

Pa.—In re McLaughlin's Estate. 14 
Pa.Dist. A Co. 666. 

23 C.J. p 262 note, 91. 

1. U.S.—Board of Trade of City of 
Chicago V. Johnson, 111., 44 S.Ct. 
232, 264 U.S. 1, 68 L.Ed. 533. re¬ 
versing, C.C.A., 283 F. 374. 

Mass.—^Austin v. Hayden. 138 N.E. 

576, 244 Mass. 2*86. 

N.Y.—In re Finney's Estate, 282 N. 
Y.S. 680, 156 Misc. 844, reversed 
on other grounds 294 N.Y.S. 29, 
250 App.Div. 60. affirmed 16 N.E.i2d 
6*69, 27'8 N.Y. 507. reargument de¬ 
nied 16 N.E.2d 851, 278 N.Y. 704. 
2*3 O.J. p 263 note V2. 

Bxonsiag aoaperfonaaaoa of ooii^ 
tract 

Provision of an exchange consti¬ 
tution restricting membership to 
citizens may not constitute an ex¬ 
cuse for nonperformance of a con¬ 
tract by an alien to purchase the 
seat of a member.—Levy v. Rosen. 
21 N.E.2d 653. 300 Ill.A!pp. 623. 
Posting Botloe 

(il) Rules requiring that notice 
of intention to transfer a seat be 
posted for a certain length of time 
are binding on the members.—Key- 
er v. Memphis Cotton Exch., 186 S. 
W. 693, 135 Tenn. 414. 

(2) However, prior to action by 
the exchange board of directors on 
an application to transfer, such 
rules may not operate as a statute i 
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of limitations barring objections 
made after notice has been posted 
for the required length of time.— 
Board of Trade of City of Chicago 
V. Johnson, Ill., 4'4 S.Ct. 232, 264 U. 
S. 1, 68 L.Ed. 5‘33. reversing, C.C.A., 
*283 F. 374. 

BepndlatloB of contract by pnrohass 

On repudiation of the contract by 
one who has agreed to purchase the 
seat of a member, he is not required 
to do anything further, but is en¬ 
titled to sue on the contract at once. 
—Levy V. Rosen, 21 N.E.2d 6'53, 300 
Ill.App. 623. 

Bnbordlnatioii agrssmeiBts 

(1) Under exchange rules one who 
proposes to buy the seat with funds 
advanced by another may be re¬ 
quired to file with the exchange a 
subordination agreement whereby 
the lender agrees to subordinate his 
right to repayment, to the payment 
of claims arising out of the pur¬ 
chaser's membership in the ex¬ 
change.—Bank of New York A Trust 
Co. V. Snedeker, 16 N.Y.S.2d 930, 
173 Misc. 12*6. affirmed 13 N.Y.S.2d 
278, 2'67 App.Div. 939. 

(2) ^uch an agreement must be 
considered in its entirety in deter¬ 
mining the purpose and object of 
the parties, and ambiguities should 
be resolved in favor of the lender 
and against the borrower.—Bank of 
New York A Trust Co. v. Snedeker, 
supra. 

(3) Such agreement does not op¬ 
erate to cancel the Indebtedness of 
the borrower to the lender who sub¬ 
sequent to the execution of such 
agreement advances money to pur¬ 
chase the seat.—McManus v. Biddi- 
son, 2*712 N.Y.S. 199, 152 Misc. 23*9, 
affirmed 271 N.Y.S. 1099. 242 App. 
Div. 6i23. 

(4) Nor does such agreement af¬ 
fect the obligation of the borrower 
to pay interest to the lender under 
the contract existing between them. 
—Bank of New York A Trust Co. 
V. Snedeker, supra. 
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cannot be enforced as against the exchange.^ The 
transfer is generally subject to the condition that 
the proposed transferee is elected to membership * 
A condition in an agreement to transfer a seat is 
effective as between the parties.* 

c. Pledge or Assigiunent aa Security 

Except ae precluded by the lawe of the exchange a 
member thereof may aealgn or pledge hie aeat ae aecurlty 
for a debt. 

Except as precluded by the constitution or rules 
of the exchange^ a member may assign or pledge 
his seat as security for a debt and a valid pledge 
may be created by delivery of certificate of mem¬ 
bership without formal assignment of such cer¬ 
tificate*^ but the assignee or pledgee acquires only 
the rights of the assignor or pledgor subject to the 
rules of the exchange.^ The assignment need not 
be recorded.® The rules of construction of con¬ 
tracts of pledge in general as to debts secured, see 
the C.J.S. title Pledges § 28, also 49 C.J. p 936 note 
88-p 942 note 75, apply to pledges or assignments 


of exchange seats as security.^® Hie seat cannot 
be sold by the pledgee,but the lien may be en¬ 
forced against the proceeds accruing to the mem¬ 
ber on sale of the seat by the exchange.^® The 
ordinary rules as to waiver, see the C.J.S. title 
Liens § 17, also 37 CJ. p 333 note 8-p 340 note 20, 
apply to this class of liens.^® 

d. Seat of Bef anlting Member 

Proceeds from the eele of the seat of a defaulting 
member may be applied to hJs debts to other members 
under exchange rules giving members a lien on the seat 
of each member. 

The rules of an exchange generally give the 
members a lien on the seat of each member^* and 
authorize the exchange to sell the seat of a default¬ 
ing member or of a member who has been expelled 
or becomes ineligible for reinstatement,^® and to 
apply the proceeds to the payment of debts due 
from him to members of the exchange, the na¬ 
ture of the debts thus entitled to preferred pay- 


(6) Pledge or assignment of seat 
as security sea infra this section 
subdivision c. 

8. Tenn.—Keyer v. Memphis Cot¬ 
ton Exch., 186 S.W. 593, 13*5 Tenn. 
414. 

2'3 C.J. p 263 note 93. 

Cal.—^Clute V. Loveland. 9 P. 133, 
68 Cal. 2*54. 

23 C.J. p 263 note 94. 

4. Wis.—'State V. Milwaukee Cham¬ 
ber of Commerce, 98 N.W. 9'80, 121 
Wla 110. 

2'3 C.J. p 263 note 96. 

a. N.Y.—Schwabacher v. Ehrich, 6 
N.Y.S.Sd 3*16, 168 Misc. 869, af- 
ftrmed 6 N.Y.S.2d 381, 254 App. 
Dlv. 8'4’7. 

ariMUUMdgBabUlty of scat or prooesda 

Under an exchange constitution 
prohibiting pledge of a member’s 
seat either directly or Indirectly, 
neither such seat nor the proceeds 
thereof may be assigned.—fichwab- 
acher v. Ehrich, supra. 

Vmst for rspajttovt of snoncy ad- 
▼aaoed 

(1) Under exchange rules requir¬ 
ing that members own their seats 
free and clear, an agreement where¬ 
by a member agrees to hold his seat 
in trust for repayment of money ad¬ 
vanced by a nonmember is void as a 
fraud on the customers of such 
member.—In re M. J. Hoey & Co.. 
C.C.A.N.Y., 19 F.2d 764. certiorari 
denied Korwogian American Securi¬ 
ties Corporation v. Kaufman, 48 S. 
Ot. 86. 27(5 U.6. 680. 72 L.Bd. 4120. 

(2) In a particular case it was 
held that the evidence was sufficient 
to sustain a finding that there was 
BO agreement whereby a purchaser 


of a seat agreed to hold his seat 
in trust for the benefit of the seller 
and others advancing money to pur¬ 
chase such seat.—McCabe v. Peck, 
296 N.Y.S. 637, 261 App.Div. 829. 
Subordination agreements between 
purchaser and lender see supra 
subdivision b of this section. 

6. U.8.—In re Smlth-Flynn Com¬ 
mission Co., C.C.A.Mlnn.. 292 F. 
466. 

Ill.—W. G. Press & Co. v. Fahy, 146 
N.E. 103, 313 Ill. 262. affirming 
231 IlLApp. 193. 

Mo.—South St. Joseph Live Stock 
Exchange v. St. Joseph Stock 
Yards Bank, 16 S.W.2d 722, 2128 
Mo.App. 623, 2Y4 Mo.App. 40. 
Tenn.—Memphis Cotton Exchange v. 

Pope, 13 Tenn.App. 518. 

93 C.J. p 268 note 97. 

OoBsent to traasfar of msmboniliip 
The text rule is not affected by 
an exchange rule requiring its con¬ 
sent to a transfer of membership. 
—In re 'Smlth-Flynn Commission 
Co., C.O.A.MiMn., 292 F. 466. 

7* U.®.—In re Smlth-Flynn Com¬ 
mission Co., supra. 

K Colo.—Drovers* Nat. Bank v. 
Denver Live Stock Exchange, 220 
P. 402, 74 Colo. 212. 

23 C.J. p 263 note 98. 

FobA payable at momDmifu death 
Where the member hae no sep¬ 
arable proprietary Interest in a fund 
payable at death the assignee of his 
seat acquires no interest in such 
fund.—South Bt. Joseph Live Stock 
Exchange v. Bt. Joseph Stock Yards 
Bank. 10 S.W.2d 7d2, 223 Mo.App. 
6'23, 224 Mo.App. 40. 

9. lUL—^W. a. Press & Co. v. Fahy, 
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145 N.E. 103, 3d8 Ill. 2'63, affirming 
231 IlLApp. 193. 

Mass.—Nashua Sav. Bank v. Ab¬ 
bott, 63 N.E. 1063, 181 Mass. 531. 
92 Am.S.R. 430. 

la Mass.—Nashua Sav. Bank v. 

Abbott, supm. 

28 C.J. p 263 note 2. 

IZ. N.Y.—Ketcham v. Provoet, 140 
N.Y.S. 48*7, 1*56 App.Div. 477, af¬ 
firmed 109 N.E. 1080, 216 N.Y. 630. 

IS. Mass.—^Nashua Sav. Bank v. Ab¬ 
bott, 63 N.E. 1068, 130 Mass. 630, 
92 Am.S.R. 430. 

Tenn.—Memphis Cotton Exchange v. 

Pope. 13 Tenn.App. 618. 

23 C.J. p 2>63 note 4. 

X3. Mo.—^outh St. Joseph Live 
Stock Exchange v. St. Joseph Stock 
Yards Bank, 16 S.W.2d 722, 223 
Mo.App. 623, 224 Mo.App. 40. 

23 C.J. p 263 note 6. 

FsemittiBg Bsslgaor to ramniB in 
domlaloB 

Assignee of an exchange seat may 
waive his right to a lien by per¬ 
mitting assignor to remain In com¬ 
plete dominion of such seat.—-South 
St Joseph Live Stock Exchange v. 
St Joseph Stock Yards Bank, supra. 

14b Mass.—^Austin v. Hayden, 188 N. 

B. 5'76, 244 Mass. 286. 

83 C.J. p 264 note 8. 

15. U.8.—^Page v. Edmunds, Pa., 28 
B.Ct. 200, 127 U.B. 596, 47 L.Bd. 
313, affirming 107 F. 89. 46 C.C.A. 
1160, 69 L.R.A. 94. 

23 C.J. p 264 note 9. 

Effect of defaulting member's as¬ 
signment for benefit of creditors 
see Assignments for Benefit of 
OredHors I 860. 
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inent depending on the rules of the exchange, 
the effect of such rules being to make the seat of 
each member a continuing security to all members 
with whom the owner of the seat may deal, lor the 
performance and fulfillment of kis exchange con¬ 
tracts and engagements, in preference to the claims 
of third persons.i^ 

Except as affected by statute^* such regulations 
as these are within the power of the exchange,^* 
and are binding on the member and all those claim¬ 
ing under him.^^ 

It has been held that, where a member becomes 
honestly insolvent and fails to qualify under the 
rules for readmission, or if he dies after the claims 
of the association are discharged, the proceeds may 
be paid to him or his legal representatives, but that 
in case a member should by misconduct forfeit his 
right to membership he is deprived of all claim 
upon the association,21 although it has been held 
that the termination of the right to membership 
does not ipso facto cause a forfeiture to the ex¬ 
change of the money value of the membership .22 

Where the constitution of an exchange makes 
its president a trustee of the fund arising from the 
sale of a member’s seat, the levy of attachment 


and execution by notice to the president is sufficient 
to fix the creditor’s lien on the fund.23 

A member claimant may be precluded by his 
own acts or omissions from submitting claims, and 
may be enjoined from so doing by a court of com¬ 
petent jurisdiction.^^ 

Rules governing a member in default in deal¬ 
ings with other members are discussed infra § 10 d. 

e. Seat of Deceased Jlf ember 

Under exchange rules the seat of a member may be 
sold on hie decease and the proceeds applied In accord¬ 
ance with such rules. 

The rules of the exchange generally authorize it 
to sell the seat of a member on his decease, and 
provide that the proceeds shall be applied to the 
payment of debts due members of the exchange, 
and the balance, if any, paid to the deceased mem¬ 
ber’s personal representative.^^ These regulations 
are binding on the personal representative of the 
deceased member.^fi The nature of the debts en¬ 
titled to participate in the proceeds of sale depends 
on the rules of the exchange.^? A rule requiring 
the seat of a deceased member to be disposed of b}' 
the exchange for the benefit of his successors in 
interest may be enforced by them as against the 

exchange.28 


18. Masfl.—AuBtin v. Hayden, 13^ 
N.E. S76, 244 Mass. Z86. 

23 C.J. p 264 note 10. 

Olalm of oozpontion 

Under exchange rules excluding 
corporations from membership claim 
of corporation is not payable from 
proceeds of sale of seat.—Seattle 
Curb Exchange v. Knight, C.C.A. 
Wash.. 69 F.'2d 39. 

Ooatinot of saaploymonit 
Claim on account of contract of 
employment to represent a member 
on the floor of the exchange Is not 
entitled to payment from proceeds 
of hts seat under particular ex¬ 
change rules.—Seattle Curb Ex¬ 
change v. Knight, C.C.A.Wash., 6*9 
F.2d 39. 

Bffoot of prior attaohmoat 
Pa.—Sheppard v. Barrett, 17 Phila. 
146. 

23 C.J. p 264 note 10 [d]. 

iiatocout 

Under statute providing for pay¬ 
ment of interest on all deferred ob¬ 
ligations for payment of money, an 
exchange may be required to pay in¬ 
terest on its misapplication of pro¬ 
ceeds from sale of member's seat. 
—Seattle Curb Exchange v. Knight, 
C.C.A.Wash., B/9 P.<2d 39. 

Uaitsd pagtaonliip agvosaasat 
A limited partnership agreement 
between a member and a nonmember 
providing for the application of pro¬ 
ceeds from sale of member'B seat is 


not invalid as in fraud of other 
creditors of such member in absence 
of evidence of fraud and duress, and 
particularly where such agreement 
has been filed with, and approved 
by, the exchange.—^Rubin v. Whit¬ 
ney, 295 N.T.S. 955, 162 Misc. 821. 

Praotloal eon sten otion by parties 
may be proved where the constitu¬ 
tion is ambiguous as to the disposi¬ 
tion of the proceeds of a member¬ 
ship of an insolvent member.—In re 
Kayes. 76 N.Y.S. 3il2. 27 Misc. 264. 
Betroaettve opexatiou 

In accordance with rules stated in 
6 3c supra, an amendment to the 
exchange constitution relating to the 
mode in whiok the proceeds of a 
sale of a seat In the exchange shall 
be distributed among the creditors 
of a former member does not gov¬ 
ern the distribution of the proceeds 
of a seat sold before the amend¬ 
ment was made.—^Weston v. Ives, 
97 N.T. 222, 20 N.Y.Wkly.Dlg. 26S, 
reversing 14 N.Y.Wkly.Dlg. 4a3. 

17. Cal.—Rorke v. Ban Francisco 
Stock & Exchange Board, 33 P. 
881, 99 Cal. m. 

23 C.J. p 266 note 17. 

18. Orala khippen’ lien 

A statute *conferrlng on shippers 
of gmin a first lien on the proceeds 
of the sale of the seat of a default¬ 
ing member of a grain exchange not¬ 
withstanding any rule or by-law of 
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the exchange to the contrary has 
been upheld.—Tait v. Bchmahl, 204 
N.W. 637, 164 Minn. 122. 

18« U.S.—Hyde v. Woods, Cal., 94 
U.B. 523, 24 L.Ed. 264. 

23 C.J. p 28*4 note 11. 

SO. Md.—Zell V. Baltimore Stock 
Exch., 62 A. 808. 102 Md. 489, 4 
L..R.A.,N.S., 435. 

23 C.J. p 266 note 12. 

81. N.Y.—Belton v. Hatch, 17 N.E. 

'2125, 109 N.Y. 593, 4 Am.S.R. 495. 
Bole orttloised 

U.S.—In re Gaylord, D.C.Mo., Ill P. 
717. 

88 . U.S.—In re Gaylord, supra. 

83. Cal.—Ruggles v. Helfrich. 12'3 
P. 369. 182 Cal. 533. 

84. U.S.—In re Currie, N.Y., 185 F. 
283, 107 C.C.A, 368, certioiarl de¬ 
nied ai S.Ct 724, 220 U.S. 621, 56 
L..Ed. 813. 

85. U.S.—^Page v. Edmunds, Pa., 23 
S.Ct. 200. 187 U.S. 596. 47 UEd. 
3118. 

23 C.J. p 265 note 20. 

88L Pa.—Thomipson v. Adams, 93 
Pa. 66, 12 Phila. 484. 

23 C.J. p 285 note 21. 

87. N.Y.—Bernhelm v. Keppler, 6'9 
N.Y.S. 803, 34 Misc. 321. 

23 C.J. p 265 note 22. 

aa Cal.—Hassey v. Buggies, 166 P. 

98'9, 30 Cal.Aptp. 19. 

23 C.J. p 286 note 23. 
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Dealings between Members 

a. In general 

b. Regulation by exchange 

c. Arbitration and adjustment within 
exchange 

d. Defaulting members 

e. Interference by courts 

a. In General 

Mutual dealings between exchange members, as 
such, are discussed in detail in subsequent subdivi¬ 
sions of this section. Rights and liabilities of such 
members as brokers are considered in Brokers §§ 
23->147. Speculative transactions as gambling will 
be found treated in the C.J.S. title Gaming §§ 1, 
9-17, 42-45, also 27 CJ. p 991 note 2-p 995 note 
76, p 1053 note 40-1066 note 19, p 1088 note 81- 
1092 note 28. 

b. Regulation by Exchange 

Valid rules and regulations of an exchange relating 
to dealings between members are binding on them. Gen¬ 
eral rules are applicable In determining the validity, con¬ 
struction, and operation of such exchange rules and 
regulations. 

As between members of an exchange, rules con¬ 
cerning their mutual dealings, when valid, have 
the same effect as rules of law, and in so far as 


they are applicable they enter into and form a part 
of all contracts made by members in connection 
with transactions on change,and members who 
have accepted the benefits of such rules should not 
be relieved of their consequential burdens except 
for the most compelling reasons.3® The stipula¬ 
tions of such rules may, however, be waived.^i .The 
principles heretofore stated as to the constitution 
charter, by-laws, and rules in general, see supra 
§ 3, apply to these rules in determining their va- 
lidity32 and construction and operation.33 

c. Arbitration and Adjustment within Exchange 

(1) In general 

(2) Procedure 

(1) In General 

Exchange rulea and regulatlona uaually provide for 
arbitratlona of diaputea arising out of dealings between 
members. 

Provision for a domestic forum or board, or com¬ 
mittee of arbitration, before which violations of 
the association’s laws and regulations are inquired 
into and certain matters of dispute arising out of 
transactions among the members are investigated 
and determined is a common feature of the organ¬ 
ization of an exchange.®^ Such rules are generally 
held valid, 35 and are not invalid as ousting the 
courts of jurisdiction even when they impose a 


sa. U.S.—In re Tidewater Coal 

Bxch., D.C.N.Y.. 292 F. 2^25, af¬ 
firmed, C.C.A,, 296 P. 701, certiora¬ 
ri denied Davis v. Coyle, 4i S.Ct. 
-464, 264 U.'S. 59*6, 68 L.Ed. 868— 
Coyle V. Morrisdale Coal Co., C.C. 
A.N.Y., 289 F. 429, afflrmingr. D.C., 
‘284 F. 294, and Coyle v. Johns¬ 
town Coal & Coke Co., D.O., 284 F. 
SOI. 

Mass.—Brickley v. Wrenn, 1416 N.B. 
797, 252 Maas. 16. 

Neb.—Holmquist Elevator Co. v. 
Omaha Elevator Co., 194 N.W. 800, 
110 Neb. 6'5'5. 

23 C.J. p 26i5 note 2'5. 
ao. Va.—^ESastem Coal & Export 
Corporation v. Norfolk & W. Ry. 
Co., 138 S.E. 4'7ll, 14'8 Va. 140, cer¬ 
tiorari denied 48 S.Ct. 207, 276 U. 
S. 61*5, 72 L.Ed. 73'2. 

81. U.S.—Watjen v. Louisville To¬ 
bacco Warehouse Co., Ky., 240 F. 
919. 153 C.C.A. 605. 

2*8 C.J. p 266 note 26. 

38. Va.—Eastern Coal & Export 
Corporation v. Norfolk & W. Ry. 
Co., 138 S.E. 471. 148 Va. 140, cer¬ 
tiorari denied 48 S.Ct. 207, 276 U. 
S. 6'15, 7*2 L.Ed. 732. 

28 C.J. p 266 note 28 [a], [b]. 
Dtopositloa of pooled ooal 
Exchange rule, prohibiting dispo¬ 
sition of pooled coal to other mem- 


I bers of pool, has been held not in¬ 
valid as violating a demurrage tariff 
recognizing such transfers.—Eastern 
Coal & Export Corporation v. Nor¬ 
folk & W. Ry. Co., supra. 

33. N.Y.—M. Roth & Co. v. New 
York Mercantile Exchange, 262 N. 
Y.S. 687, U-S Mlsc. 644, affirmed 
262 N.Y.S. 693, 238 App.Div. 779. 
Tex.—Western Union Telegraph Co. 

V. Gardner, Clv.App., 27’8 S.W. 278. 
•23 C.J. p 266 note 29 [a]-[f]. 
**CoBtzaots” between members; eat- 
Istiag oontraots 

(1) An exchange rule relating to 
‘'contracts*' between its members is 
not applicable to a transaction 
wherein one member of the exchange 
transfers a customer’s account to 
another member.—Appenzellar v. 
McCall, 270 N.Y.S. 748, 150 Mlsc. 897. 

(2) A resolution prohibiting mem¬ 
bers from making certain purchases 
or sales except in liquidation of 
existing contracts does not forbid 
performance of an existing option 
obligating one member to sell to an¬ 
other.—Young V. Lanyon, Mo.App., 
242 S.W. 685. 

Eachange as parohasss* 

Under rules of exchange provid¬ 
ing that under certain circumstances 
the exchange shall, with respect to 
transactions in which its members i 

104 


participate, be substituted as buyer 
to the seller and seller to the buyer, 
such exchange has been held to be 
buyer of certain commodities from 
a member as seller.—M. Roth & Co. 
V. New York Mercantile Exchange. 
262 N.Y.S. 687. 146 Misc. 644, affirm¬ 
ed 262 N.Y.S. 693, 238 App.Div. 779. 
Betzoactlvs operation 
N.Y.—M. Roth & Co. V. New York 
Mercantile Exchange, supra. 

23 C.J. p 266 note 29 La]. 

Transaction subsequent to time fixed 
Rule that members cannot buy or 
offer to buy after a specified hour 
of the day has been held not to in¬ 
validate contract completed after 
such hour.—^Western Union Tele¬ 
graph Co. V. Gardner, Tex.Civ.App.. 
278 S.W. 278. 

34. Mo.—Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

N.J.—Stevenson v. Atlantic City Real 
Estate Board, 130 A. 662, 8 N.J. 
Misc. 1102. 

Ohio.—Paddock Hodge Co. v. Grain 
Dealers* Nat. Ass'n, 18 Ohio App. 
66 . 

Tex.—Russell-Coleman Cotton Oil 
Co. v. C. R. Garner & Co., Civ. 
App., 242 S.W. 1067. 

23 C.J. p 267 note 31. 

33. Mo.—C. H. Albers Commn. Co. 
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penalty of expulsion or suspension for refusal to 
arbitrate.*® In the case of an incorporated ex¬ 
change, such rules must be within the powers con¬ 
ferred by charter*"^ or statute.** Such rules are 
binding on the members** and have the same ef¬ 
fect as an agreement in writing to submit to ar¬ 
bitration.^* 

The pendency of an action at law precludes ar¬ 
bitration without plaintiff's consent;^! but an of¬ 
fer to arbitrate before nonmembers does not pre¬ 
clude a reference under rules of the exchange.^* 

(2) Procedure 

Jurisdiction of the exchange tribunal contemplated 
by exchange rules providing for arbitration of disputes 
arising out of dealings between members, Is special and 
limited and must be exercised in accordance with the 
exchange constitution and by-laws. 

Jurisdiction of an arbitration committee is spe¬ 
cial and limited.^* The jurisdiction of these bodies 
is confined to matters which arise out of transac¬ 
tions conducted by the members as such.^^ It has 
been held that the committee cannot be the judge 
of its own jurisdiction as that would be usurping 


§ 10 

the authority of the court,but it has also been 
held that the committee has power to construe 
rules as to its jurisdiction when such rules rea¬ 
sonably admit of two constructions, although not 
otherwise.^* Jurisdiction must be exercised in ac¬ 
cordance with the constitution and by-laws.^ ^ 
Within these limits, the mode of procedure is with¬ 
in the discretion of the committee.^* A member 
will not be required to submit his dispute to a 
court composed of interested persons.^* A change 
in the personnel of an appeals committee by the 
substitution of one member thereof may not, how¬ 
ever, constitute prejudice to an exchange member 
as a party;** nor may conduct on the part of a 
member of such committee, not amounting to fraud 
constitute such prejudice as will invalidate pro¬ 
ceedings before that body.*i 

The judgment must be reasonably certain** and 
in conformity with the rules and regulations of 
the exchange.** If, however, the committee pro¬ 
ceeds regularly, its adjudication is conclusive on 
the parties ;*4 and failure of exchange by-laws to 
provide who should appoint arbitrators may not 


V. Spencer. 103 S.W. 623, 206 Mo. 
105, 11 L.R.A..N.S., 1003. 

23 C.J. p 267 note 32. 

36. Ill.—Pecaud v. Waite, 76 N.E. 
779. 218 Ill. 138.^2 L.,R.A.,N.S., 672. 

23 C.J. p 267 note *33. 

Beason for mlo 

The penalty imposed for refusal 
to arbitrate docs not offend ai^alnst 
the rule against agreements to arbi¬ 
trate future differences, thus oust¬ 
ing the courts of Jurisdiction, but is 
merely imposed for violation of ex¬ 
change rules which the member has 
agreed to obey.—Farmer v. Kansas 
City Dd. of Trade, 78 Mo.App. 667. 

37. Ill.—Pacaud v. Waite, 76 N.E. 
779, 218 Ill. 138, 2 L.R.A.,N.S., 672. 

23 C.J. p 267 note 34. 

38. Minn.—Evans v. Minneapolis 
Chamber of Commerce, 91 N.W. 8, 
86 Minn. 448. 

23 C.J. p 267 note 35. 

39. Ohio.—Paddock Hodge Co. v. 
Grain Dealers* Nat. Ass’n, 18 Ohio 
App. 66. 

23 C.J. p 267 note 36. 

40. N.Y.—Heath v. Gold Exch., 7 
Abb.Pr.,N.S., 261. 

Bight of msmhsr to rsvoko power 
to arbitrate 

N.Y.—Heath v. Gold Exch., supra. 
23 C.J. p 267 note 37'[a]. 

Arbitration of controversies submit¬ 
ted by agreement of parties there¬ 
to generally see Arbitration and 
Award. 

41. Wis.—State v. Milwaukee Cham¬ 
ber of Commerce, 20 Wis. 63. 

4B N.T.—Haebler v. New York 


Produce Exch., 44 N.E. 87, 149 N. 
Y. 414, reversing 36 N.Y.S. 427, 16 
Misc. 42. 

43. N.Y.—Morris v. Grant, 34 Hun 
377. 

23 C.J. p 267 note 40. 

44. N.Y.—Bernheim v. Keppler, 69 
N.Y.S, 803, 34 Misc. 321. 

Pa—Cochran v. Adams, 36 A. 854, 
180 Pa. 289. 

45. N.Y.—Bernheim v. Keppler, 69 
N.Y.S. 803, 34 Misc. 321. 

46. N Y.—Wheat Export Co. v. New 
Century Co., 173 N.Y.S. 679, 185 
App.Div. 723. 

Wis.—Bartlett v. L. Bartlett & Son 
Co., 93 N.W. 473, 116 Wis. 450. 

47. Tex.—Russell-Coleman Cotton 
Oil Co. V. C. R. Garner & Co., Civ. 
App., 242 S.W. 1067. 

23 C.J. p 268 note 44. 

JnrlsdlotloB ofi and pxooednre be¬ 
fore, appeals ooamlttee 

Mo.—Fernandes Grain Co. v. Hunter, 
274 S.W. 901, 217 Mo.App. 187. 

Tex.—Russell-Coleman Cotton Oil 
Co. V. C. R. Garner & Co., Civ.App., 
242 S.W. 1067. 

Behearing on remand from appeals 
oommlttee 

Tex.—Russell-Coleman Cotton Oil 
Co. V. C. R. Garner &, Co., supra. 

48. N.Y.—Sonnebom v. Lavarello, 
2 Hun 201. 

23 C.J. p 268 note 46 [a], [b]. 

Appeals committee 

Mo.—Fernandes Grain Co. v. Hunter, 
274 S.W. 901, 217 Mo.App. 187. 

48. Mo.—Moffatt v. Kansas City Bd. 
of Trade, App., Ill S.W. 894, re¬ 
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versed on other grounds 167 S.W. 
579, 250 Mo. 168. 

23 C.J. p 268 note 46. 

50. Where party declines to proceed 
Objection that there was change 

of one member on appeals committee 
between time award was rendered 
and time of overruling motion for 
rehearing was not prejudicial, where 
complainant at time for hearing of 
motion for rehearing declined to 
proceed further, and filed prepared 
statement attacking whole proce¬ 
dure, since having declined to pro¬ 
ceed further complainant could not 
be prejudiced by the only action the 
committee could take--Fernandes 
Grain Co. v. Hunter, 274 S.W. 901, 
217 Mo.App. 187. 

51. Bsmarks relating to oftaat and 
his testimony 

Mo.—Fernandes Grain Co. v. Hunter, 
supra. 

68. 111.—Redmond v. Bedford, 40 Ill. 

267. 

23 C.J. p 268 note 47. 

63. Cal.—Christenson v. Cudahy 
Packing Co., 247 P. 207, 198 Cal. 
685. 

Opportunity to present facts 

An award made before one of the 
parties has an opportunity to pre¬ 
sent the facts of his claims under 
exchange rules providing for such 
presentation has been held invalid. 
—Christenson v. Cudahy Packing 
Co., supra. 

54. N.Y.—Stevenson v. Atlantic City 
Real Estate Board, 130 A. 662, 3 
N.J.Misc. 1102. 

Tex.—Russell-Coleman Cotton Oil 
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invalidate an award regfularly arrived at by ar¬ 
bitrators appointed by an exchange offioer.^^ The 
decision of such committee is not» on the other 
hand, binding on a person who is not a member 
and has not submitted his claim to arbitration by 
that body.®® 

Waiver and estoppel. Objections to the mode of 
procedure may be waived.®^ A member may be 
estopped to deny the jurisdiction of the committee 
by his failure to challenge such jurisdiction.®® 

d. Defaulting Memben 

General prlnctplea govern the conetructlon of the eon- 
etltutfon, charter, and by-la we ae regards a member In 
default In dealings between members. 

The general principles heretofore stated, see su¬ 
pra § 3, governing the construction of the con¬ 
stitution or charter and by-laws apply in deter¬ 
mining the validity and construction of exchange 
rules relating to a member who is in default in 
dealings between members.®® Default of a member 
as ground for disciplinary action is considered su¬ 
pra § 7, and rules relating the sale of a default¬ 
ing member’s seat are discussed supra § 9. 

e. Interference by Oourte 

(1) Right of action 

(2) Limitation of action 

(3) Pleading 

(4) Evidence 

(1) Right of Action 

Under certain circumstances a member may resort 
to the courts In an action Involving dealings between 
members of an exchange. 

Awards and decisions of the exchange tribunals 


are reviewaUe die courts so far as the legal 
rights of the parties are concerned, as in the case 
of awards of other arbitrators,®® this being par¬ 
ticularly true where the by-laws and rules of the 
exchange make no provision for appeal from the 
awards of arbitrators within the exchange.®^ 
Where property rights are involved, the courts 
may supervise the action of an exchange to de¬ 
termine whether it has proceeded in accordance 
with hs rules, and if it has failed in a substantial 
manner, may correct abuses.®® If the tribunal of 
the exchange unlawfully takes cognizance of mat¬ 
ters which the members have not agreed to submit 
to the arbitration of the domestic forum, the courts 
may interfere by injunction to prevent the unau¬ 
thorized determination.®® A member may resort to 
the courts where he is made a victim of an open 
and arbitrary violation of the organic law by the 
officers.®® A member may sue another member 
for deceit, although he procures an inspection of 
the subject matter of the transaction pursuant to 
the rules of the exchange.®® 

Where a submission is revocable before award, 
the member is not, however, entitled to injunction 
against making an award.®® A member cannot 
maintain a bill of interpleader between his prin¬ 
cipal and another member because of the losses 
which he will sustain through enforcement of the 
rights of his principal on one hand and the rules 
of the exchange on the other.®^ 

Generally a member cannot maintain suit on an 
exchange transaction without first seeking relief 
by proceeding in the manner prescribed by the rules 
of the exchange,®® but the right of a member to 
appeal to another tribunal will not be denied on a 


Co. V. C. R. Garner & Co., Clv.App., 
242 S.W. 1067. 

23 C.J. p 268 note 48. 

65. Cal.—Christenson v. Cudahy 
Packing Co., 247 P. 207. 198 Cal. 
686 . 

Ohalrmaaa 

Cal.—Christenson v. Cudahy Pack¬ 
ing Co., supra. 

66. N.Y.—-Muller v. Ralston. 179 K. 
Y.S. 860, 190 App.Div. 329. 

Broksx*s pvlaoipal 

N.Y.—^Muller v. Ralston, supra. 

57. Mo.—Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

N.J.—Stevenson v. Atlantic City 
Real Estate Board, ISO A. 662, 3 
N.J.Misc. 1102. 

Tex.—Russell-Coleman Cotton Oil 
Go. V. C. R. Gamer 6c Co., Civ. 
App., 242 S.W. 1067. 

It C.J. P 268 note 46. 


Xemhecg of oommittee 

Objection that hearing is had be¬ 
fore an exchange committee consist¬ 
ing of fewer members than specified 
in by-laws may be waived by sub¬ 
mitting to such hearing.—Stevenson 
V. Atlantic City Real Estate Board, 
130 A. 662, 3 N.J.Misc. 1102. 

58. Ill.—Ryan v. Cudahy, 41 N.B. 
760, 167 Ill. 108, 48 Am.S.R. 305. 
49 L.R.A. 353. 

23 C.J. p 267 note 40 [b]. 

69 . Cal.—Rorke v. San Francisco 
Stock ft Exchange Bd., 33 P. 881, 
99 Cal. 196. 

23 C.J. p 268 note 53 Ca]-[c]. 

OUMdiig ooutraots wltb inaolveat 
memtier 

Mass.—Brickley v. Wrenn, 146 N.B. 
797, 252 Mass. 16. 

eOL Cal.—Christenson v. Cudahy 
Packing Co., 247 P. 207, 198 Cal. 
686 . 

Ga.—Savannah Cotton Exch. y. State, 
64 Ga. 668. 
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61. Cal.—Christenson v, Cudahy 

Packing Co., 247 P. 207, 198 Cal. 
685. 

68. 111.—Ryan v. Cudahy, 41 N.E. 
760, 167 111. 108, 48 Am.S.R. 305, 
49 L.R.A. 363. 

23 C.J. p 269 note 58. 

63. Wia—Bartlett v. L. Bartlett ft 
Son Co., 93 N.W. 478, 116 Wis. 460. 

66. Mo.—Moffatt v. Kansas City Bd. 
of Trade, App., Ill S.W. 894, re¬ 
versed on other grounds 167 S.W. 
679, 260 Mo. 168. 

28 C.J. p 269 note 60. 

65. IlL—Thome v. Prentiss, 83 IIL 
99. 

23 C.J. p 269 note 68. 

66. N.Y.—Heath v. Gold Exch., 7 
Abb.Pr.,N.S., 261, 88 How.Pr. 168. 

67. Ill.—Ryan v. Lamson, 44 Ill. 
App. 204, affirmed 89 N.B. 979, 163 
111. 620. 

6a Mo.—CL H. Alberg Co. v. Spen- 
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doubtful construction of a by-law.*^ The courts 
will not review an adjudication of an exchangfe 
arbitration cpmmittee further than to determine 
whether it was regularly and fairly made.^^ 

(2) Limitation of Action 

Exchange rules postponing right to eommenoe an ac¬ 
tion between members also postpone accrual of the cause 
of action within general statutes of limitation. 

Rules postponing the right to commence an ac¬ 
tion between members also postpone the accrual 
of the cause of action within statutes of limita¬ 
tion.^! 

(3) Pleading 

General rules apply to actions between members of 
an exchange. 

The rules of [heading in general, see the CJ.S. 
title Pleading §§ 1-602, also 49 C.J. p 30 note 2-p 
886 note 58, apply to actions between members of 

an cxchange.‘^2 

(4) Evidence 

General rules of evidence apply In actions between 
members of an exchange. 

In an action on a contract between members, the 
constitution and by-laws are competent evidence.'^^ 
Where defendant relied on an award which had 
been reversed on appeal to the general committee, 
he could not introduce evidence of a judgment of 
the board of managers, which had no control over 
the arbitrators, finding plaintiff guilty of miscon¬ 
duct in procuring the reversal.*^^ Where the rules 
make oral contracts of a broker for the purchase 
of stock binding on him, although void under the 
statute of frauds, it will not be presumed that the 
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broker received and paid for stock orally pur¬ 
chased by him because of a receipt by him of mar¬ 
gin from his customer after the stock was order- 
ed.76 

The rules as to the weight and sufficiency of 
evidence in general, see Evidence §§ 1016-1052, ap¬ 
ply to actions between members of exchanges 

§11. Rights, Duties, and Liabilities of Ex- 
♦ changes Third Persons 

a. In general 

b. Determination of exchange tribunal 

a. In General 

The Indirect operation of exchange rulei on nonmem- 
bera doea not ordinarily ehtltle them to relief aa against 
exchanges or their members. 

Ordinarily nonmembers have no right to relief 
against the enforcement of rules of the exchange 
which operate directly on the members and only 
affect nonmembers indirectly 7 nor can they avail 
themselves of such rules as against a member,'^* 
particularly as regards rules which are not man¬ 
datory.*^® So in the absence of some ulterior mo¬ 
tive of the exchange exclusively directed against 
a third person it may not ordinarily be liable for 
loss resulting to such person as a result of ex¬ 
change action in accordance with its by-laws, rules, 
and rcgrulations.®® A nonmember engaged in a 
proper and lawful business may, however, be en¬ 
titled to relief from the operation of an exchange 
rule which, although operating directly on mem¬ 
bers, in effect threatens such business with de¬ 
struction contrary to law.®! Moreover, nonmem¬ 
bers may be entitled to a remedy against members 
for noncompliance with exchange rules made for 


cer, 103 S.W. 623, 206 Mo. 106, 11 
Li.R.A.,N.S., 1003. 

60. N.T.—People v. New York Cot¬ 
ton Bxch., 8 Hun 216. 

70, Ill.—^Alton Grain Co. v, Norton, 
105 IlLApp. 386. 

23 C.J. p 269 note 66. 

71. Minn.—Mohler v. Minneapolis 
Chamber of Commerce, 163 N.W. 
617, 130 Minn. 288. 

28 C.J. p 269 note 69. 

78. Mo.—^Albers v. Moffltt, App., 187 
S.W. 903. 

23 C.J. p 269 note 71, 

73. N.Y.—Peabody v. Speyers, 66 N. 
Y. 230. 

74. Pa.—Herron v. Henry, 89 A. 690, 
242 Pa. 494. 

70, N.Y.—Brownson v. Chapman, 63 
• N.Y. 626. 

73. MdsBiO# hold BUJEalsBt to show 
that a membtr had a fair trial on a 


claim of lien by another member be¬ 
fore the board of directors.—Mohler 
V. Minneapolis Chamber of Com¬ 
merce, 163 N.W. 617, 130 Minn. 288. 

Bvldsaoe held UunittolefeLt 

(1) Evidence held insufficient to 
show conspiracy to corner wheat 
market invalidating settlement of 
wheat sale contract.—^Albers v. Mof¬ 
fltt, Mo.App., 187 S.W. 903. 

(2) Evidence held insufficient to 
show that member of grrain and cot¬ 
ton exchange was allegedly coerced 
to submit dispute to arbitration by 
knowledge that he would lose his 
membership in exchange if he re¬ 
fused.—Smith V. Gladney, Civ.App., 
70 S.W.2d 342, reversed on other 
grounds 98 S.W.2d 851, 128 Tex. 354. 

77. Ill.—^American Livestock Co. v. 

Chicago Livestock Bxch., 82 N.E. 

274, 143 Ill. 210, 86 AnuS.R. 385. 

18 L.R.A, 190—Bowleg Live Stock 
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Commission Co. v. Chicago Live 
Stock Exchange, 243 Ill.App. 71. 

23 C.J. p 270 note 79. 

Season for rule 

The injury, if any, resulting to 
such nonmembers is merely the in¬ 
direct or secondary consequence of 
such rule operating as a remote 
rather than a proximate cause of 
such injury.—Downes v. Bennett, 66 
P. 623, 63 Kan. 663, 88 Am.S.R. 256. 
66 L.R.A. 660—23 C.J. p 270 note 79 
[a]. 

Constitution, by-laws, and rules of 
exchange as binding on nonmem¬ 
bers see supra § 3. 

7a U.S.—Jacobs v. Hyman, C.C.A. 
Tex., 286 P. 346. 

79. U.S.—^Jacobs v. Hyman, supra. 

aa N.Y.—Garcia Sugars Corpora¬ 
tion v. New York Coffee & Sugar 
Exchange, 7 N.y.S.2d 632. 

81. N.Y.—Plrnie Simons a Co. v. 
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the protection of such nonmcmbcrs.®® Further, 
exchange rules may become the basis of a binding 
custom in dealings between members and non- 
members.®* 

In the absence of its undertaking to be bound 
an exchange may not be bound by an agreement 
made with third persons on behalf of members 
for whose benefit such agreement is entered.®^ 

The doctrine of respondeat superior applies to 
questions as to liability of an exchange for tort.®® 

Excluding nonmembers from premises. An ex¬ 
change has the right to exclude from its premises 
persons who are not members and have entered 
thereon against its wishes.®® 

Arbitration under rules of exchange. An agree¬ 
ment to arbitrate disputes under the rules of an 
exchange does not necessarily require the applica¬ 
tion of such rules as are not within the contempla¬ 
tion of the parties or involved in the arbitration 
agreement.®*^ 

Assignments for benefit of creditors. In the ab¬ 
sence of any conflict with, or violation of, stat¬ 
utory law the courts are not inclined to interfere 
with the practice of local exchanges in procuring 
assignments, executed in good faith, for the benefit 
of creditors generally.®® 

b. Determination of Exchange Tribunal 

The determination of an exchange tribunal In en¬ 
forcing Its own rules and regulations Is usually regarded 
as conclusive as to their construction and as to matters 
within Its Jurisdiction. 

In consonance with the policy of the courts not 
to interfere with the enforcement by an exchange 
of its own constitution, rules, or by-laws, see supra 


§ 3, or on behalf of exchange members, see supra § 
8, the courts will not, ordinarily, entertain juris-* 
diction of an action by a third person to review 
the determination of an exchange tribunal in en¬ 
forcing its rules and regulations.®® Although by¬ 
laws requiring arbitration between a member and 
a nonmember may be beyond the powers of the 
exchange, they are not illegal in a sense that de¬ 
fendant would not be bound after having submit¬ 
ted himself to the jurisdiction created thereby.®® 

A member is not bound by the determination of 
an exchange tribunal in proceedings involving 
third persons which are not conducted in accord¬ 
ance with the constitution of such exchange.®^ A 
nonmember cannot be bound by proceedings of a 
committee of an exchange where he is not given 
notice or an opportunity to be heard.®® Even 
where nonmembers subject themselves to the rules 
of the exchange by their course of dealing, they 
are not bound by an adjudication of a committee 
of the exchange beyond the jurisdiction given by 
its by-laws or constitution.®* 

That a member of the bodies to which appeals 
are taken within the exchange was one of the ar¬ 
bitration committee which in the first instance de¬ 
cided adversely to a member does not affect his 
qualification.®^ 

On an appeal in an arbitration proceeding un¬ 
der the rules of the exchange no interested parly 
is of right entitled to be present.®® In court pro¬ 
ceedings to review arbitration proceedings be¬ 
tween a member and a nonmcniber, the presump¬ 
tion is that the evidence sustained the decisions of 
the tribunal within the exchange.®® 

The dismissal of a claim against a nonmember 


Whitney, 269 N.Y.S. 193, 144 Mlac. 
812. 

82. Iowa.—^Watkins Grain Co. v. 
Fraser Smith Co., 267 N.W. 116, 
221 Iowa 1164. 

Bnle regnirlag written anthorUatlon 
for sale of futures 

Iowa.—Watkins Grain Co. v. Fraser 
Smith Co., supra. 

88. N.T.—Jennie Clarkson Home 
for Children v. Union Pac. R. Co., 
87 N.Y.S. 348, 92 App.Dlv. 491, af¬ 
firmed 74 N.E. 1118, 182 N.Y. 607. 

23 C.J. P 270 note 81. 

84 . U.S.—^In re Tidewater Coal Ex- 
ch., D.C.N.T., 292 F. 226, affirmed, 
C.C.A., 296 F. 701, certiorari de¬ 
nied Davis V. Coyle, 44 S.Ct. 464, 
264 U.S. 696, 68 L.Ed. 868. 

85. Minn.—Melady v. South St. 
Paul Live Stock Bxch., 171 N.W. 
806, 142 Minn. 194. 

28 C.Ji p 270 note 88. 


86. Mo.—Babcock v. Merchants* 
Exch., 60 S.W. 732, 159 Mo. 381. 

23 C.J. p 270 note 78. 

87. N.Y.—^Wheat Export Co. v. New 
Century Co., 173 N.Y.S. 679, 186 
APP.D1V. 723. 

23 C.J. p 270 note 84. 

88. Cal.—Brainard v. Fitzgerald, 44 
P.2d 336, 3 Cal.2d 157. 

88. La.—^Walsh v. New Orleans Cot- 
, ton Exchange, 177 So. 68, 188 La. 
338. 

Action hy employee for wrongful 
dieoharge 

La.—^Walsh v. New Orleans Cotton 
Exchange, supra. 

90 . N.Y.—National League Commn. 
Merchants v. Hornung, 182 N.Y.S. 
871, 148 App.Div. 366. 

23 C.J. p 271 note 86. 

91. Cal.—^Milton G. Cooper A Son v. 
William R. Davis A Bro., 2 P.2d 
828, 116 CaLApp. 468. 
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Settlement 

A member was not, under the text 
rule, bound by the determination of 
an unincorporated merchants' asso¬ 
ciation committee which made set¬ 
tlement with common debtor of 
members without full investigation 
contemplated by constitution.—Milton 
G. Cooper A Son v. William R. Davis 
A Bro., supra. 

98. N.Y.—Morris v. Grant, 34 Hun 
377. 

23 C.J. p 271 note 87. 

93. N.Y.—Morris v. Grant, supra. 

94. N.Y.—^National League Commn. 
Merchants v. Hornung, 132 N.Y.S. 
871, 148 App.Dlv. 366. 

96. N.Y.—^National League Commn. 
Merchants v. Hornung, supra. 

96 . N.T.—National League Commn. 
Merchants v. Hornung, supra. 
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is a sufticient compliance with a rule requiring a 
decision as to its justice.^^ 

§ 12. — Quotations 

a. In general 

b. Right to discriminate 

a. In General 

Except as modified by public regulatlona, when ap- 
plicablep an exchange has a property right in its quota¬ 
tions. 

Except as modified or limited by public regula¬ 
tion when the exchange is regarded as engaged in 
a business affecting the public interest, see supra 
§ 2, until voluntary publication of its market quo¬ 
tations an exchange has a right of property in 
them.®® It may accordingly withhold them entire¬ 
ly from the public,®® or, if it elects to permit their 
dissemination, it may lawfully do so.^ It does not 
lose its right by communicating the quotations to 
persons, even if many, in confidential relations to 
itself, under a contract not to make them public.® 
It may impose on its licensees such conditions re¬ 
garding their use as are necessary to prevent the 
use of the quotations for unlawful purposes.® Pub¬ 
lications in breach of contract do not affect the 
rights of the exchange.^ The quotations of an ex¬ 
change engaged in a business affecting a public in¬ 
terest are subject to reasonable public regulations.® 


The exchange is entitled to the protection of its 
property right, in its quotations, in equity,® sub¬ 
ject to the usual rules of remedy and procedure,^ 
even though the quotations are used for unlawful 
as well as for lawful purposes,® and a telegraph 
company to whom the exchange sells quotations 
for distribution is also entitled to protection.® 

b. Bight to Discriminate 

V 

The right of an exchange to diecrimlnate in authoriz¬ 
ing use of Its quotations depends on whether they affect 
the public Interest. 

Where it is not a public corporation,^® and its 
quotations are not impressed with a trust in favor 
of the public,^! an exchange may give out its quo¬ 
tations only to such persons as it sees fit to nom¬ 
inate, excluding all others,^2 and no rule of pub¬ 
lic policy is violated by discrimination in the nom¬ 
ination of licensees.^® Where, however, an ex¬ 
change is engaged in a business to which the in¬ 
terest of the public attaches it may be subject to 
public regulations prohibiting discrimination in au¬ 
thorizing use of its quotations,^^ and there are 
cases to the effect that a public interest attaches to 
the quotations, where they arc given out, which 
entitles nonmembers to receive them for a lawful 
purpose without unjust discrimination, and on the 
same terms given by the exchange to others.^® At 
any rate, it may be within the province of the 


97. N.T.—People ex rel. Huber Co. 
V. Manufacturers* & Dealers* Pro¬ 
tective Ass'n, 104 N.Y.S. 675, 64 
Mlsc. 332. 

98. U.S.—Moore v. New York Cot¬ 

ton Exch., C.C.A.N.T., 296 F. 61, 
affirming, D.C., 291 F. 681, and 

affirmed 46 S.Ct. 367, 270 U.S. 693, 
70 L.Ed. 750, 46 A.L.R. 1370. 

Ma.<i8.—Western Union Telegraph Co. 
V. Foster, 113 N.E. 192, 224 Mass. 
365. reversed on other grounds 38 

S.Ct. 438, 247 U.S. 105, 62 L.Ed. 
1006. 

23 C.J. p 271 note 95. 

99. U.S.—Moore v. New York Cot¬ 
ton Exch., C.C.A.N.Y., 296 F. 61, 
affirming. D.C., 291 F. 681, and af¬ 
firmed 46 S.Ct. 367, 270 U.S. 593, 
70 L.Bd. 760, 46 A.L.R. 1370. 

23 C.J. p 271 note 96. 

1. U.S.—Cleveland Tel. Co. v. Stone, 
C.C.I11., 106 F. 794. 

23 C.J. p 271 note 97. 

8. U.S.—Moore v. New York Cotton 
Exch.. C.C.A.N.Y., 296 P. 61, affirm¬ 
ing. D.C., 291 F. 681, and affirmed 
46 S.Ct. 367, 270 U.S. 698, 70 L.Ed. 
750, 45 A.L.R. 1870. 

.23 C.J. P 271 note 98. 

8. U.S.—^Moore v. Now York Cotton 
Exch., CC.A.N.Y., 296 F. 61, affirm¬ 


ing, D.C., 291 F. 681, and affirmed 
46 S.Ct. 367, 270 U.S. 693, 70 L.Ed. 
750. 45 A.L.R. 1370. 

23 C.J. p 271 note 99. 

4. U.S.—Chicago Bd. of Trade v. 
Christie Grain & Stock Co., Mo., 
25 set. 637, 198 U.S. 236, 49 L. 
Ed. 1031. 

5. U.S—Chamber of Commerce of 
Minneapolis v. Federal Trade Com¬ 
mission, C.C.A., 13 F.2d 673. 

6. U.S.—Chicago Bd. of Trade v. 

Christie Grain & Stock Co., Mo., 

25 S.Ct. 637, 198 U.S. 236, 49 L.Ed. 
1031. 

23 C.J. p 272 note 2. 

7. U.S.—Chicago Bd. of Trade v. 

Ellis, C.C.Mich., 122 F. 319. 

23 C.J. p 272 note 3 [a]-[e]. 

8. U.S.—Chicago Bd. of Trade v. 

Christie Grain & Stock Co., Mo., 

26 S.Ct. 637, 198 U.S. 236, 49 L.Ed. 
1031. 

C.J. p 273 note 4. 

9. U.S.—Illinois Commn, Co. v. 

Cleveland Tel. Co.. Ul., 119 F. 301, 
56 C.C.A. 205. 

23 C.J. p 273 note 6, 

la U.S.—Metropolitan Grain & 
Stock Exch. V. Chicago Bd. of 
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Trade, C.C.Ill., 16 F. 847, 11 Biss. 
631. 

11. U.S.—Chicago Bd. of Trade v. 
Christie Grain & Stock Co., C C. 
Mo., 116 F. 944, reversed on other 
grounds 125 F. 161, 61 C.C.A. 11, 
affirmed 25 S.Ct 637, 198 U.S. 236, 
49 L.Ed. 1031. 

N.Y.—Matter of Renville, 61 N.Y.S. 

549, 46 App.Div. 37. 

23 C.J. p 273 note 8. 

18. U.S.—Moore v. New York Cot¬ 
ton Exchange. N.Y., 46 S.Ct 367. 
270 U.S. 693, 70 L.Ed. 760, 45 A. 
L.R. 1370, affirming. CC.A., 290 F. 
61, which affirmed, D.C., 291 F. 
681. 

Mass.—^Western Union Telegraph Co. 
v. Poster, 113 N.E. 192, 224 Mass. 
365, reversed on other grounds 38 
S.Ct 438, 247 U.S. 106, 62 L.Ed. 
1006. 

23 C.J. p 273 note 6. 

13. N.Y.—Commercial Tel. Co. v. 
Smith, 47 Hun 494. 

14. U.S.—Chamber of Commerce of 
Minneapolis v. Federal Trade Com¬ 
mission. C.C.A.. 13 F.2d 673. 

15. U.S.—^Chicago Bd. of Trade v. 
Hadden-Krull Co., C.C.W18., 109 F. 
706. 

23 C.J. p 273 note 10. 
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M3 

exchange to prohibit .the use of its quotations for 
certain purposes.^*^ An exchange cannot be com¬ 
pelled to furnish its quotations for an unlawful 
useA^ 

{ 13. Actions by or against Ebichanges 

Qanaral rules apply In actions by or against ex- 
ehanoM. 

General rules apply to actions by or against ex¬ 
changes, such as rules relating to process,par- 

ties,i^ evidence,20 or triaL^i 


§ 14. Dissolution 

Qontral rules aro applicable to the dlseolutlon of ex- 
chanaes. 

As in the case of private corporations generally, 
see Corporations §§ 1638-1673, an incorporated ex¬ 
change may be dissolved by the court either at the 
suit of the state22 or at the suit of a stockholder.28 
Dissolution may be decreed on a ground prescribed 
by statute^* or for abuse of franchise.26 
Rules governing dissolution of associations gen¬ 
erally, see Associations §§ 9, 10, are applicable to 
the dissolution of unincorporated exchanges.28 


EXCHEQUER. That department of the English 
government which has charge of the oolleotion of the 
national revenue.^ 

Exchequer bill. In England a kind of bill of 
credit which is issued by the officers of the ex¬ 
chequer, when a temporary loan is necessary to 
meet the exigencies of government.^ 


Exchequer division. A division of the English 
high court of justice, to which the special business 
of the court of exchequer was specially assigned by 
section 34 of the Judicature Act of 1873.2 

EXCISE. The word ^^excise,” as the name implies, 
means something cut off.^ Originally it was some- 


16. III.—^Bowles Live Stock Com¬ 
mission Co. V. Chicago Live Stock 
Exchange, 243 lU.App. 71. 

Advirfeisli^r or solioitation of biud- 

aosa 

An exchange may properly prohib¬ 
it its members from using quota¬ 
tions for advertising purposes or the 
solicitation of business.—Bowles 
Live Stock Commission Co. v. Chi¬ 
cago Live Stock Exchange, supra. 

17. U.S.—Chicago Bd. of Trade v. 
Donovan Commn. Co., Mo., 145 F, 
31, 76 C.C.A. 16. 

23 C.J. p 273 note 11. 

1& 8«rvieo 

Los Angeles Stock Exchange Is 
an “association engaged in busi¬ 
ness,*’ within meaning of statute 
permitting service on unincorporated 
association by service on membera 
—Jardlne v. Superior Court In and 
for Los Angeles County, 2 P.2d 766, 
218 Cal. 301, 79 A.L.R. 291, appeal 
dismissed Jardlne v. Superior Court 
of California in and for Los Angeles 
County. 52 S.Ct. 197, 284 U.S. 692. 
76 L.Ed. 610, and superseding in 
part Jardlne v. Superior Court of 
Los Angeles County, App., 298 P. 
117. 

19. JolBdsr 

Stock commission company may 
be properly Joined with its officers 
holding memberships in exchange in 
an action against an exchange, in 
seeking relief against exchange rule 
against radio advertising with mar¬ 
ket reports.—Bowles Live Stock 
Commission Co. v. Chicago Live 
Stock Exchange, 248 Ill.App. 71. 
fliob Bnrdsa of proof 

(1) One suing an exchange for un¬ 
lawful interference with contractual 


rights has the burden of proving his 
cause of action.—Garcia Sugars Cor¬ 
poration V. New York Coffee & Sugar 
Exchange. 7 N.T.S.2d 632. 

(2) On application by a nonmem¬ 
ber for an injunction to restrain an 
exchange and its members from ten¬ 
dering certain commodities in per¬ 
formance of contract, movant has 
the burden of showing that he is 
entitled to such relief.—Osmond v. 
New York Cotton Exchange, 230 N.Y. 
S. 356, 132 Misc. 669. 

Weight and suflcieBoy 

(1) In action against exchange, 
evidence held sufficient to sustain 
determination of exchange clearing 
house committee as to a matter in 
issue.—^Lewls Mears Co. v. Chicago 
Mercantile Exch., C.C.A.111., 1 F.2d 
281. 

(2) Evidence held insufficient to 
establish claim of applicant for in¬ 
junction against an exchange.—Os¬ 
mond v. New York Cotton Exchange, 
230 N.Y.S. 865, 132 Misc. 659. 

(3) Evidence in an action against 
an exchange held insufficient to sus¬ 
tain claim to a fund on the ground 
of mistake.—Diamond Coal Co. v. 
Compagne Navigazione Sota y Aznar, 
C.C.A.Md., 296 F. 278, affirming, D.C. 
Compagne Navigazione Soto y Aznar 
V. Diamond Fuel Co., 288 F. 564. 

21. 4|n6Stl<ni of law or fact 

An action against an exchange for 
unlawful interference with contrac¬ 
tual rights by issuance of an edict 
in accordance with exchange by-laws 
and regulations has been held not 
to present a question of fact for 
determination by Jury.—Garcia Sug¬ 
ars Corporation v. New York Coffee 
ds Sugar Exchange, 7 N.y.S.2d 582. 
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22. 111.—People v. Chicago Live 
Stock Exch., 48 N.E. 1062, 170 Ill. 
566, 62 Am.S.R. 404, 89 L.R.A. 873. 

23. N.Y.—^Hltch v. Hawley, 80 N.E. 
401, 132 N.Y. 212, affirming 8 N. 
Y.S. 319, 16 Daly 413. 

24L N.Y.—Hitch v. Hawley, supra. 

23 C.J. p 249 note 88. 

25. Ill.—People v. Chicago Live 
Stock Exch., 48 N.E. 1062, 170 111. 
666, 62 Am.S.R. 404. 39 L.R.A. 873. 
23 C.J. p 249 note 89. 

96k pistrihntioa of assets 
U.S.—^New River Collieries Co. v. 
Snider, C.C.A.N.Y.. 286 F. 667, af¬ 
firming, D.C., 284 F. 287. 

Del.—Read v. Tidewater Coal Ex¬ 
change, 118 A. 304, 13 Del.Ch. 263. 

1. Black L.D. 

Bo named from the chequered cloth, 
resembling a chess-board, which an¬ 
ciently covered the table there, and 
on which, when certain of the king's 
accounts were made up, the sums 
were marked and scored with coun¬ 
ters.**—Black L.D., citing 3 Black- 
stone Comm, p 44. 

2. Tint tsmisd ^'tallies of loan*' and 
“orders of repayment" charged on 
the credit of the exchequer In gen¬ 
eral, and made assignable from one 
person to another.—Briscoe v. Ken¬ 
tucky Bank, Ky.. 11 Pet., U.S., 257r 
328e, 9 L.Ed. 709, 928. 

3. XAter mergsd in the queen's 
bench division from and after 1881, 
by order in council under | 81 of 
that act.—Black L.D. 

See also Courts 9 11 text and notea 
40, 41. 

4. U.S.—^Northern Commercial Cs., 
of Alaska v. Territory of Alaska. C. 
CJUAlaska, 289 F. 786, 787. 
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EXCISE—EXCLUDE 


thing eut from the price paid an a sale of goods, 
as a contribution to the support of government 
but it has come to have a broader scope, as meaning 
every form of taxation which is not a burden laid 
directly on persons or property, or every form of 
c^rge imposed by public authority for the puipose 
of raising revenue on the performance of an act, 
the enjoyment of a privilege, or the engaging in an 
occupation.^ In the subjoined note examples are 
given of what, in particular connections, the term 
has been held to include and not to include.*^ 

For further uses of the term as applied in 
the law of taxation see the C.J.S. titles Internal 
Revenue, also 33 C.J. p 278 notes 7, 8, p 291 
note 8-p 294 note 30; and Taxat ion § 19, also 61 
C.J. p 154 note 84-p 156 note 95, discussing power 
to impose; § 47, also 61 C.J. p 144 notes 85-88, as 


double taxation; §§ 121-124, also 61 C.J. p 242 
note 74-p 244 note 3, as to persons or property sub* 
ject to excise tax; § 134, also 61 C.J. p 252 note 36- 
p 259 note 31, with reference to corporate fran¬ 
chises and privileges. 

EXOITEMElrr. The act of exciting, or the state 
of having increased action; that which excites or 
rouses; that which moves, stirs, or induces action; 
agitation; impulsion. ^Also a motive.^ The term 
has been distinguished from *'anger” see 3 C.J.S. 
p 1073 note 67. 

EZOLUDE. A word in common usage,^ defined as 
meaning to shut out,^^ whether by thrusting out or 
by preventing admission; to thrust out or expel; 
to eject, reject, or extrude to debar, dispossess, 
or prohibit; to preclude;12 also to except, or 


Mass.—In re Opinion of the Justices. 

85 N.E. 546. 646. 196 Mass. 603. 

5. Ark.—Buckstaff Bath House Co. 
V. McKinley. 127 S.W.2d 802. 806, 
198 Ark. 91. 

Idaho.—Idaho Gold Dredginx Co. v. 
Balderston, 78 P.2d 106. 112. 58 
Idaho 692—Diefendorf v. Oallet, 10 
P.2d 307. 313. 61 Idaho 619. 

Ky.—City of Louisville v. Church¬ 
ill Downs. 102 S.W.2d 10. 18. 267 
Ky. 339. 

Mass.—In re Opinion of the Justices. 

86 N.E. 646, 646. 196 Mass. 603. 

6. Ark.—Buckstaff Bath House Com¬ 
pany V. McKinley, 127 S.W.2d 802. 
806. 198 Ark. 91. 

Idaho.—Idaho Gold Dredxinx Co. v. 
Balderston. 78 P.2d 106. 112, 68 Ida¬ 
ho 692—Diefendorf v. Gallet. 10 P. 
2d 307. 313. 61 Idaho 619. 

With relation to internal revenue and 
as distinxuished from other terms 
see the C.J.S. title Internal Reve¬ 
nue S If also 33 C.J. p 278 notes 
7-9. 

Similarly ssprssBsd 

*'The term ‘excise’ was said in 
President, etc., of Portland Bank v. 
Apthorp. 12 Mass. 262, 266, to be ‘of 
very xeneral signification, meaning 
tribute, custom, tax, tollage. or as¬ 
sessment.' "—In re Opinion of the 
Justices. 186 N.E. 490. 491. 282 Mass. 
619. 

7. Xsld to ho ‘‘SXOiSSB** 

(DA capital stock tax.—United 
States Steel Products Co. v. U. S.. 
D.C.N.J.. 36 F.Supp. 368, 376. 

(2) Estate or succession tax. 

U.8.—Chickerlng v. Commissioner of 
Internal Revenue. C.C.A.. 118 F.2d 
264. 268. 

Mass.—Boston Safe Deposit & Trust 
C!o. v. Commissioner of Ck>rpora- 
tions and Taxation. 88 N.E.2d 704. 
707. 809 Mass. 87—^Beals v. Magen- 
is, 81 N.B.2d 20. 22. 807 Mass. 647. 


Mont.—State v. Jones. 261 P. 366. 358, 
80 Mont. 674, 60 A.L.R. 651. 

(3) The franchise tax imposed on 
a foreign corporation.—Hollings¬ 
worth & Whitney Co. v. State. Ala., 
1 So.2d 387, 388. 

(4) Gasoline taxes Imposed on the 
business of selling or dealing in gas¬ 
oline. 

Minn.—Arneson v. W. H. Barber Co., 
297 N.W. 836. 338. 

Ohio.—City of Cincinnati v. Cincin¬ 
nati Oil Works Co.. 175 N.E. 699, 
700, 123 Ohio St. 448. 

(6) Gross Income tax.—Storen v. 
J. D. Adams Mfg. Co.. 7 N.E.2d 941. 
944, 212 Ind. 343. 

(6) A gross premium tax imposed 
on insurance companies. 

Cal.—Camden Fire Ins. Ass’n v. 
Johnson, 109 P.2d 447. 449, 42 Cal. 
App.2d 628. 

Mass.—Commissioner of Insurance v. 
Commonwealth Mut Liability Ins. 
Co.. 32 N.E.2d 231. 282, 308 Mass. 
386. 

(7) A motor vehicle license.—Zle- 
mer v. Babcock & Wilcox Co.. D.C. 
Nev.. 22 F.Supp. 384, 386. 

(8) A sales or use tax levied by 
city ordinance.—^Mouledoux v. Mae¬ 
stri, 2 So.2d Ilf 19. 197 La. 625. 

(9) A sales tax imposed by a state 
excise revenue act.—O’Neil v. United 
Producers & Consumers Co-op.. Ariz.. 
113 P.2d 646. 647. 

(10) A tax imposed by the Social 
Security Act.—Griswold v. U. S.. D. 
C.Mass., 36 F.Supp. 714. 717. 

(11) A tax Imposed on foreign cor¬ 
porations. measured by property and 
Income which may fairly be allocated 
to business conducted in the state. 
—Commissioner of Corporations & 
Taxation v. Ford Motor Co,. 88 N.E.2d 
318, 322, 808 Mass. 658. 

(12) A tax on employers under 
the Unemployment Compensation Act. 

in 


—Friedman v. American Surety Co. 
of New York, Tex., 161 S.W.2d 670. 
676. 

(13) A tax on the use of personal 
property. 

Cal.—Brandtjen & Kluge v. Fincher, 
Super., Ill P.2d 979. 980. 

Wash.—City of Spokane v. State, 89 
P.2d 826. 832, 198 Wash. 682. 

Ssld not to ho “oxcisoB** 

(1) A graduated charge for filing 
certificate of Increase of capital stock 
is only a “fee” and not an “excise” 
tax.—Pacific Gas & Electric Co. v. 
State, 6 P.2d 78. 81. 214 Cal. 369. 

(2) A sea-wall tax levied by a 
county board of supervisors.—^U. S. 
Fidelity & Guaranty Co. v. Rice. 152 
So. 832. 834, 169 Miss. 76. 

Phrases ooBStmod 

(1) “Excise law” see the C.J.S. 
title Internal Revenue S 1, also 33 

C. J. p 278 note 9. 

(2) ’‘Excise tax measure,” as dis¬ 
tinguished from “police measure.”— 
Ziemer v. Babcock & Wilcox Co., 

D. C.Nev., 22 F.Supp. 384, 385. 

8. Okl.—Morris v. Territory, 99 P. 

760, 768, 1 Okl.Cr. 617. 

9i. N.T.—Board of Education of Un¬ 
ion Free School Dist. No. 1 of 
Town of Queensbury v. Robinson. 
196 N.Y.S. 654. 655, 119 Misc. 496. 
la U.S.—Palmer v. Warren Ins. Co., 
C.C.Mass.. 18 F.Cas.No.10.698. 1 

Story 360, 366. 

Or.—Portland v. Meyer, 62 P. 21, 22. 

32 Or. 368. 67 Am.S.R. 638. 

11. Or.—Portland v. Meyer, supra, 
18. N.Y.—Board of Education of Un¬ 
ion Free School Dist. No. 1 of 
Town of Queensbury v. Robinson, 
196 N.Y.S. 564. 655, 119 Misc. 496, 
citing Corpus Juris. 

Or.—Portland v. Meyer, 52 P. 21, 22, 
82 Or. 368, 67 Am.S.R, 688, 

13. Idaho.—Lindsay v. People, 1 
Idaho 438. 456. 
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Teserve.^^ In a partienlar eonnection, the word has 
been held to mean debarred, preeluded, or hindered 
from entering into or holding, rather than an ous¬ 
ter from or dispossession.^^ 

The term is frequently used as equivalent to ^‘ex- 
cept,’^ but it has also been distinguished therefrom 
see 32 C.J.S. p 1149 note 54. 

Excluded. In the sense of shutting out, the term 
has been limited by the context to mean nearly, not 
absolutely, excluded.^^ 

It has been held equivalent to '^disallowed” see 26 
G.J.S. p 1328 note 83. 

Excluding. The customary meaning of the word 
has been held not to differ greatly from "prohibit¬ 
ing'^ or "prohibited £rom.”l7 

It has also been held synonymous with "except¬ 
ing” see 32 C.J.S. p 1150 note 60, and "reserving.”^® 

BXOLUSA. See Ex 32 C.J.S. p 1143 note 59 (7). 

EZOLUSION. The act of excluding or shutting 
out, whether by thrusting out or by preventing ad¬ 
mission; a debarring; ejection; extension; pro¬ 
hibition; rejection.^® In the plural, the word has 
been defined as meaning things barred and not ad¬ 


mitted.®® The term has been distinguished from 
"deportation” see 26 C.J.S. p 721 note 60, also 
Aliens §§ 33-120, and from "exceptions” see Ex¬ 
ception 32 C.J.S. p 1152 note 98. 

EZOLUSIVE. The word is derived from "ex,” out, 
and "claudere,” to shut,®^ and precludes the idea of 
coexistence.®® In its usual and generally accepted 
sense, as given by lexicographers, and in the ordi¬ 
nary speech of the people it means possessed to the 
exclusion of others;®® possessed and enjoyed to the 
exclusion of others; debarred from participation or 
enjoyment;®^ not including, admitting, or pertain¬ 
ing to any other; pertaining or appertaining to the 
subject alone; hence undivided or sole;®® not to be 
taken into account;®® over and above;®7 individ¬ 
ual.®® 

The term has been held equivalent to, or synony¬ 
mous with, "only”®® and "sole.”®® It has been com¬ 
pared with, or distinguished from "cumulative”®^ 
and “inclusive.”®® 

As used in defining adverse possession see Ad¬ 
verse Possession § 47, and easements see Easements 
§ 15. 

Phrases employing the word are collected in the 
subjoined note.®® Other phrases as to which more 


14. N.H.—Smith v. Furbish. 44 A. 
398. 406. 68 N.H. 123. 47 L.RA. 
226. 

16. Idaho.—Lindsay v. People, 1 
Idaho 438, 466. 

10. U.S.—Lons V. Pope Mfg. Co., 
C.C.MasB.. 70 P. 865, 858. 

Fhnuie oonatnied 

“Excluded from a vested or con¬ 
tingent interest in.”—Board of Edu¬ 
cation of Union Free School Dlst. 
No. 1 of Town of Queensbury v. 
Hobinson, 196 N.Y.S. 654, 666, 119 
Misc. 496. 

17. Mass.—Parker v. China Mut. Ins. 
Co., 41 N.E. 267. 164 Mass. 237, 238. 

See also the C.J.S. title Insurance S 
296, and 38 C.J. p 1026 note 10 
[a] (6). 

‘‘■xoludliig oommeroial delivery,” 

as not prohibiting incidental use for 
delivery but only habitual use for 
such purpose.—Firemen's Ins. Co. of 
Newark v. Rye, 254 S.W. 465. 466. 160 
Ark. 212. 

See also the C.J.S. title Insurance 9 
512, and 26 C.J. p 205 note 89. 

18. X.H.—Smith V. Furbiah, 44 A. 
398, 406, 68 I6.H. 123. 

19^ Or.—City of Portland v. Meyer, 
62 P. 21. 22, 82 Or. 368, 67 Am.S. 
R. 538. 

M. N.H.—Raymond v. Great Amer¬ 
ican Indemnity Co., 163 A. 718, 716, 
66 N.K. 88. 


81. Mont.—Davenport v. Kleln- 
schmldt. 13 P. 249, 256, 6 Mont. 502. 
23 C.J. p 274 note 25. 

88. Miss.—Dunn Const. Co. v. Craig, 
2 So.2d 166, 173. 

N.Y.—People v. Fuchs, 162 N.Y.S. 
445, 446. 166 App.Div. 811. 

83. Ill.—Rogers Park Water Co. v. 
Chicago. 131 IH.App. 35, 53. 

Miss.—Dunn Const. Co. v. Craig, 2 So. 
2d 166, 173. 

Pa.—Commonwealth v. Superintend¬ 
ent House of Correction, 64 Pa.Su- 
per. 613, 623. 

84. Neb.—Omaha Y. M. C. A. v. 
Douglas County. 83 N.W. 924, 926. 
60 Neb. 642. 52 L.R.A. 123. 

Pa.—Commonwealth v. Superintend¬ 
ent House of Correction, 64 Pa. 
Super. 613, 623. 

85. N.Y.—Fellows v. Seymour, 13 N. 
Y.S.2d 803, 806, 171 Misc. 833. 

23 C.J. p 274 notes 30, 33, 85, 36. 

86. Pa.—Coale v. Smith, 4 Pa. 376, 
381. 

87. Pa.—Coale v. Smith, supra— 
Waller v. Oibbs, 1 Yeates 266, 269. 

8a Pa.—Commonwealth v. Superin¬ 
tendent House of Correction, 64 Pa. 
Super. 618, 623. 

89. U.S.—^Pacon v. Federal Reserve 
Bank of San Francisco, D.C.WaBh., 
289 F. 513, 619. 

aa Mich.—^Webb Academy v. Grand 

U2 


Rapids, 177 N.W. 290, 296, 209 
Mich. 623. 

31. III.—Koslckl V. S. A. Healy Co., 
38 N.E12d 525, 528, 312 Ill.App. 
307. 

38. Opposed to “inolnsivo** 

Ill.—Bass V. Pease, 79 Ill.App. 808, 
318. 

N.J.—Dlllemuthe v. Eflnger. 20 A.2d 
435, 436, 126 N.J.Law 579. 

Pa.—Commonwealth v. Superintend¬ 
ent House of Correction, 64 Pa. 
Super. 613, 623. 

33. ^axelnsivo Jnxlsdietioa” 

(1) Discussed generally. 

N.Y.—People ex rel. Polk v. McNulty, 
9 N.Y.S.2d 380, 386. 256 App.Div. 
82—People ex rel. Kawiecki v. Car- 
hart, 13 N.Y.S.2d 293, 294, 170 Misc. 
894. 

Tex.—Webb v. Chicago, R. I. & O. 
Ry. Co., Clv.App., 136 S.W.2d 246, 
261. 

23 C.J. p 276 note 48. 

See also Courts {18. 

(2) As not meaning all Jurisdic¬ 
tion of lands given to United States 
by state.—Buttery v. Robbins, Va.. 
14 S.E.2d 544, 648. 

(8) As referring to police Jurisdic¬ 
tion and not intended to deprive a 
state of its prerogatives of sover¬ 
eignty.—Clarke v. Ackerman, 278 K. 
Y.S. 75, 78, 243 App.Div. 446. 
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recent adjudications have not been found see 23 
C.J. p 274 note 41-p 276 note 76. 

EZOLUSIVELT. Strictly speaking, a word of lim¬ 
itation,restriction and exclusion,although it is 
sometimes inadvertently used, not as a word of lim¬ 
itation, but as a word of emphasis to draw partic¬ 
ular attention to the matter referred to.^^ It has 


been defined as meaning apart from all others ;^7 
in a manner to exclude to, or with, the exclu¬ 
sion of all others; without admission of others to 
participation.^^ In a particular connection, the 
word is given a practical construction as meaning 
substantially all or for the greater part.^O 

The term has been held equivalent to, or synony- 


(4) Distinguished from *'flnal Ju¬ 
risdiction."—Small V. State. Ohio. 192 
N.E. 790. 791. 128 Ohio St. 548. 

Other phsMes eonstmed 

^ (1) "Exclusive aarency" and "ex- 
■^clusive agent" see Agt^nay yy 114 b 

(1) (b). 161 b, Brokers fij_20, 94. 

(2) "Exclusive control" and other 
phrases employing these words see 
Control 18 C.J.S. p 31 note 19-p 32 
note 22. 

(3) "Exclusive easement" as un¬ 
usual interest amounting almost to a 
conveyance of the fee.—City of Pas¬ 
adena V. California-Mlchigan Land & 
Water Co.. Cal.. 110 P.2d 983, 985. 133 
A.L.R. 1186. 

(4) "Exclusive franchise." as ap¬ 
plied to a feriy lease or license.— 
Chamberlain Perry & Cable Pontoon 
Bridge Co. v. King. 170 N.W. 146. 146. 
41 S.D. 246. 

(5) "Exclusive license" and "ex¬ 
clusive licensee" see the C.J.S. titles 
Licenses § 10, also 37 C.J. p 183 notes 
19-22. and Patents 250, 314. also 
48 C.J. p 268 notes 76-81, p 339 notes 
98-8. 

(6) "Exclusive moving picture 
rights." held to include talking mo¬ 
tion pictures.—L. C. Page & Co. v. 
Fox Film Corporation, C.C.A.N.Y., 83 
F.2d 196, 199. 

(7) "Exclusive of." as distin¬ 
guished from "in addition to."—In re 
Daggett's Estate. 9 N.Y.S. 652, 654, 
2 Conn.Surr. 230. 

(8) "Exclusive of any outbuild¬ 
ings."—Dillingham v. Kahn. 67 S.W. 
2d 735, 737, 188 Ark. 759. 

(9) "Exclusive of interest and 
costs."—^Athan v. Hartford Fire Ins. 
Co., C.C.A.N.Y., 73 P.2d 66. 67—23 C. 
J. p 276 note 56. 

(10) "Exclusive original Jurisdic¬ 
tion in all cases in eauity."—In re 
Niernsee’s Estate. Fla., 2 So.2d 737, 
739. 

(11) "Exclusive ownership." 

N.J.— tr. S. Casualty Co. v. Timmer¬ 
man. 180 A. 629, 680, 118 N.J.Eq. 
568. 

Wls.—Comstock v. Boyle, 128 N.W. 
870, 872. 144 Wis. 180, 186. 

(12) "Exclusive possession." 

U.S.—Weisman v. U. S.. C.C.A.Mo., 1 
. F.2d 696. 698. 

Ky.—Whittaker v. Farmers' Nat. 
Bank of Somerset. 86 S.W.2d 18. 
19. 287 Ky. 596. 

33G.J.S.-3 


Pa.—Parks v. Pennsylvania R. Co.. 

152 A. 682, 684. 301 Pa. 476. 

Tex.—^W. T. Carter & Bro. v. Holmes. 

113 S.W.2d 1226, 1226. 131 Tex. 365. 
Utah.—State v. Crawford, 201 P. 1030, 
1032, 69 Utah 39. 

23 C.J. p 276 note 61. 

(18) "Exclusive power." 

Me.—Moore v. Emery. 18 A.2d 781, 
788, 792. 

N.Y.—In re Skidmore's Estate. 266 N. 

Y.S. 812, 318, 148 Misc. 569. 

23 C.J. p 275 note 62. 

(14) "Exclusive privilege or im¬ 
munity."—Carney v. Lowe, 9 A. 2d 
418, 419, 336 Pa. 289. 

(16) "Exclusive remedy" contrast¬ 
ed with "cumulative remedy."—Ko- 
Bicki v. S. A. Healy Co., 38 N.E.2d 
525, 528. 812 Ill.App. 307. 

(16) "Exclusive right." 

Mass.—American Telephone A Tele¬ 
graph Co. of Massachusetts v. Mc¬ 
Donald. 173 N.E. 502, 503. 273 Mass. 
324. 

Wash.—Downie v. City of Renton. 
298 P. 464. 457, 162 Wash. 181— 
Sunnyside Land & Investment Co. 

V. Bernier, 206 P. 1041, 1042, 119 
Wash. 386. 20 A.L.R. 1261. 

23 C,J. p 276 note 67. 

(17) "Exclusive sale." 

Conn.—^Harris v. McPherson, 116 A. 
723, 724. 97 Conn. 164, 24 A.L.R. 
1630. 

S.D.—Lewis v. Jones, 178 N.W. 1001, 
1002, 43 S.D. 282. 

Wis.—Roberts v. Harrington. 169 N. 

W. 603, 604, 168 Wis. 217, 10 A.L. 
R. 810, 

23 C.J. p 275 note 78. 

(18) "Exclusive selling agency con¬ 
tract."—White Co. V. W. P. Farley A 
Co.. 292 S.W. 472, 474, 219 Ky. 66. 

(19) "Exclusive statute."—Dille- 
muthe V. Ehnger. 20 A.2d 436, 436. 126 
N.J.Law 679. 

(20) "Exclusive use." 

U.S.—McKesson A Robbins v. Charles 
H. Phillips Chemical Co.. C.C.A. 
Conn., 53 F.2d 1011. 

Fla.—Johnson v. Board of Public In¬ 
struction, 88 So. 308, 309. 81 Fla. 
603. 

Idaho.—Bistline v. Bassett, 272 P. 
696. 698. 47 Idaho 66, 62 A.L.R. 
323. 

Ill.—Rush v. Collins, 8 N.E.2d 669, 
662, 366 Ill. 307—Look v. Bruninga, 
180 N.E. 816, 818, 848 Ill. 188. 

1.13. 


Montv—Hays v. De Atley, 212 P. 296, 
298, 65 Mont. 658. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 11 A.2d 569, 
591. 

Va.—Clatterbuck v. Clore, 107 S.E, 
669, 672, 130 Va. 113. 

Wash.—Hendrickson v. Sund, 177 P. 

808.^809, 106 Wash. 406. 

23 C.J. p 275 note 76. 

(21) "Liability . . . shall be 

exclusive."—Hall v. Hill, 285 N.Y.S. 
815, 816, 158 Misc. 341. 

(22) "Personal or exclusive adver¬ 
tising," as distinguished from 
"canned advertising."—Norm Co. v. 
City Drug Stores, Tex.CIv.App., 69 
S.W.2d 270, 272. 

(23) "This agreement is not ex¬ 
clusive." as meaning that the con¬ 
tracting party had the right to sell 
its service to competitors of the oth¬ 
er party to the contract.—Alexander 
Film Co. V. Brittain, Ga.App.. 11 S.E. 
2d 66, 68. 

34. Zn Its ordlaarj ssase it strictly 
limits the subjects to which it re¬ 
fers.* 

Kan.—Kansas Wesleyan University 
of Salina v. Board of Com'rs of Sa¬ 
line County, 243 P. 1066, 1056, 120 
Kan. 496. 

Mich.—^Webb Academy v. City of 
Grand Rapids, 177 N.W. 290, 296. 
209 Mich. 623. 

35. W.Va,—United Fuel Gas Co. v. 
Morley Oil A Gas Co.. 135 S.E. 399, 
400, 102 W.Va. 374. 

33. Neb.—Drawbridge v. State, 213 
N.W. 839, 841, 116 Neb. 536. 

37. Fla.—Lee v. Gulf Oil Corpora¬ 
tion, 4 So.2d 868. 870. 871. 

3& Neb.—Omaha Y. M. C. A. v. 
Douglas County, 83 N.W. 924. 926, 
60 Neb. 64'2, 5'2 L.R A. 133. 

Tex.—Standard Oil Co., of Texas v. 
State, Civ.App., 14'2 S.W.2d 619, 
522, quoting Corpus Juris. 

39. N.Y.—People v. Lawler, 77 N. 

Y.S. 840, 84'2, 71 App.Div. 553. 

Pa.—Lackawanna County Undertak¬ 
ers' Ass'n V. State Board of Un¬ 
dertakers, 11 Pa.Dist. A Co, 603, 
604, 32 Dauph.Co. 80. 

Tex.—Standard Oil Co., of Texas v. 
State, Civ.App., 142 S.W.2d eW, 
52*2, quoting Corpus Juts* 

4a Minn.—^Anoka County v. City of 
St. Paul. 261 N.W. 5i88. 6'92, 1*94 
Minn. 554, 99 A.Li.R. lil'37. 
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mbtu with, “only,”*l “purely,”** “solely,”** and 
It has b^eu contrasted with princi¬ 
pally/^* 

Phrases employing the word are set out in the 
footnote.^* Other phrases as to which more recent 
adjudications have not been found see 23 C.J. p 275 
note SO-^p 276 note 2. 

EXOLUSIVENESS. The state or quality of being 
exdusiye, in any sense of that word;^*^ and, in a 
particular connection, described as being, by defini¬ 
tion, a rare attribute.^* 


EX COMITATE OB BBOXPEOOAM XTHLITA- 
TEM.4* 

EXOOMMENOEMEOT. See Ex 32 C.J.S. p 1143 
note 59 (8), 

EXCOMMUNICATION. See the C.J.S. title BeU- 
gious Societies § 14, also 54 C.J. p 18 note 9-p 19 note 
17, as affecting membership rights or duties, § 88, al¬ 
so 23 C.J. p 276 note 4 and 54 C.J. p 91 note 24-p 92 
note 35, as disciplinary action of church tribunal. 
See also 3 C.J.S. p 1063 note 50, as distinguished 


41. Fla.—Lee v. Gkilf Oil Corpora¬ 
tion. 4 So.2d 848, 870, 871. 

Tez.—Stfundiard Oil Co., of Texas v. 
State. Clv.Aprp., 14*2 S.W.2d 502. 
'622, citlna Oorpus dTorla 
W.Va.—^United Fuel G^s Co. v. Mor- 
ley on & Gas Co.. 135 S.E. 829, 
400, 102 W.Va. 374. 

4a. Ohio.—^Watterson v. Halllday, 
8*2 N.B. 942. 268. 77 Ohio St. 160. 
11 Ann.Cas. 1044. 

Tenn.—^Memphis Chamber of Com¬ 
merce V. City of Memphis, 23i2 S. 
W. 78, 74, 144 Tenn. 291—Cumber¬ 
land Lodffe No. 8 F. & A. M. v. 
Nashville. 164 S.W. 1141, 1146. 127 
Tenn. 248. 

Tex—Standard Oil Co., of Texas v. 
State. Civ.App.. 142 S.W.2d 614. 
S2d, oitlna Ooxpaa Juxls—Benevo¬ 
lent ft Protective Order of Elks, 
Lodge No. 161. V. City of Houston. 
Civ.App.. 44 S.W.2d 488, 493. 

SI C.J. p 100 note 84. 

48. Kan.—^Kansas Wesleyan Univer¬ 
sity of Sallna v. Board of Com¬ 
missioners of Saline County, 243 
P. 1026, 1064, 120 Kan. 496. 

Mich.—^Webb Academy v. Grand 
Rapids. 177 N.W. 290, 24i6, 209 

Micb. 623. 

Or.—Stuart v. Occidental Life Ins. 
Co.. 68 P.2d 1037, 1044, 154 Or. 
62t2. 

Tenn^—’Provident Life ft Accident 
Ins. Co. V. Campbell. 79 S.W.2d 
292, 294, 18 Tenn.App. 452. 

W.Va.—United Fuel Gas Co. v. Mor- 
ley Oil ft Gas Co.. 136 S.B. 329, 
400, 102 W.Va, 874. 

Wyo.—Hotelling v. Fargo-Westem 
Oil Co., 238 P. 64*2, 644. 38 Wyo. 
440. 

44. Vx-^ommonwealth v. City of 
Richmond, 81 S.E. 6'9, 73. 116 Va. 
64, L.R.A.1216A 1118. 

4B> Tex.—Standard Oil Co., of Tex¬ 
as v. Stats, Civ.App.. 142 S.W.I2d 
519. 522. 

4ft FluMso soasMsd 

(1) “Exclusively applied for sup¬ 
port and care of.”—B’Nai B'Rlth 
Club v. City of New York, 2n N. 
T.e. 803, 806, 248 App.IMv. 484. 

C2) “Exclusively appropriated and 
vssft”—United Fuel oas Co. v. Mor- 


ley Oil ft Gas Co.. 135 S.E. 399, 400, 
102 W.Va. 374. 

(3) “ ‘Exclusively* as therein pro¬ 
vided.**—Lente v. Lucci, 119 A. 132, 
133, 276 Pa. 2il7. 24 A.L.R. 1462. 

(4) **Exclu8lvely . char¬ 

itable. educational, or scientiflc."— 
Old Colony Trust Co. v. Welch, D.C. 
Mass., 25 F.Supp. 46, 49. 

(6) “Exclusively for a public pur¬ 
pose.*’—^Anoka County v. City of St. 
Paul, 261 N.W. 588. 592, 194 Mton. 
364. 99 A.L.R. 1137. 

(6) “Exclusively for charitable 
purposes.**—People v. Rockford Lodge 
No. 64. B. P. O. E.. 181 N.E. 432, 
433, 348 Ill. 6128. 

(7) “Exclusively for dwelling pur¬ 
poses.'*—^People ex rel. Three Hun¬ 
dred Park Ave. v. Gk>]dfogle, 209 N. 
Y.S. 14, 16. 124 Misc. 42'2. 

(8) “Exclusively for educational 
purposes.**—Cochran v. Commission¬ 
er of Internal Revenue, C.C.A., 78 F. 
2d 176, 178—Leubuscher v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
54 F.2d 998, 1000. 

(9) “Exclusively for public char¬ 
ity.*'—St. Louis Southwestern Ry. 
Co. V. Yates, C.C.A.Ark., 23 F.2d 
2*83, 285. 

CIO) “Exclusively for religious 
purposes.**—Congregation Gedulath 
Mordeeai v. City of New York, 234 
N.T.S. 526, 5'28. 136 Miso. 823. 

(11) “Exclusively for school pur¬ 
poses.**—^Dunne v. Rock Island Coun¬ 
ty, 114 N.E. 691, 698, 233 Ill. 628— 
23 C.J. p 276 note 84. 

(12) “Exclusively Interstate.**— 
Conlin Bus Lines v. Old Colony 
Coach Lines, 186 N.E. 360, 862, 282 
Mass. 498. 

(18) “Exclusively in the . . . 

selling ... of petroleum prod¬ 
ucts.*’—Standard Oil Co., of Texas 
V. State, Tex.Civ.App.. 14'2 S.W.2d 
519. 523. 

(tl4) “Exclusively manufacturing 
corporation.”—^In re Olivia Cream¬ 
ery ft Produce Ass*^ 244 N.W. 480, 
1'8« Minn. 62. 

(15) “Exclusively of all other 
causes.*’—Williams v. General Ac¬ 
cident Fire ft Life Assur. Corpora¬ 


tion, Limited, of Perth, Seotland, 42 
P.2d 856, 867, 144 Kan. 766. 

(16) “Exclusively residential dis¬ 
trict.”—Burke v. Holllnger, 1*46 A. 
616, 117, 266 Pa. 610. 

(17) “Exclusively residential prop¬ 
erty.”—Perry Mount Park Cemetery 
Ass’n V. Ketzel. 264 N.W. 303. 304. 
2*74 Mich. 97. 

(I'S) “Exclusively used.” as re¬ 
ferring to primary and inherent use 
rather than a mere secondary and 
Incidental use. 

Kan.—Kansas Wesleykn University 
of Salina v. Board of C^om’rs of 
'Saline County, 243 P. 1066, 1066, 
.120 Kan. 446. 

Mo.—Young Women’s Christian 
Ass'n V. Baumann. 130 S.W.8d 444, 
502. 

(14) “ 'Exclusively used* by an in¬ 
stitution of purely public charity.” 
—Santa Rosa Infirmary v. City of 
San Antonio, Tez.Com.App., 269 S.W. 
926, 982. 

(20) “Exclusively used for educa¬ 
tional purposes.”—In re Syracuse 
University, 209 N.Y.S. 329. 339, 13'4 
Mine. 7'88. 

(21) “Exclusively used for reli¬ 
gious purposes.” 

Ill.—Muldoon V. De Kalb Board of 
Review, 98 N.E. 673, 264 Ill. 336. 
887. 

N.Y.—St. Barbara’s Roman Catholic 
Church V. City of New York, 277 
N.T.S. 538, 540, 243 App.Dlv. 371. 
(32) “Resulted from external, vio¬ 
lent, and accidental means, exclu¬ 
sively.”—Stuart V. Occidental Life 
Ins. Co., 68 P.2d 1037, 1044, 164 Or. 
622. 

(28) “Used exclusively for . . 

educational . purposes.*’— 

Kansas Wesleyan University of Sa¬ 
lina V. Board of Commisslonsrs of 
Saline County, 243 P. 1066, 1066, 180 
Kan. 444. 

47. Century D. 

4ft U.S.—Belmont Laboratories v. 
Federal Trade Commission, C.C.A., 
108 F.2d 688, 641. 

4ft A maxim meaning “From consid¬ 
erations of utility and mutual con¬ 
venience.”—^Norton’s Cage, 16 Wkly. 
N.a, Pft, 896, 898. 
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EXCOUmmOATWN—EXCVBABLE 


from "uiatlieiu.'' 

EZOOlOfONIOATO OAKEinK). In eeelesiaBtieal 
law, a writ issuing ont ehaneery, founded on a 
bishop^s eertifleate that defendant had been ezcom* 
munieated, and requiring the sheriff to arrest and 
imprison him, returnable to the king’s bench.B*> 

EZOOMMUmOATO OEUBEBANBO. A writ to 
the sheriff for delivery of an ezeommunieated per¬ 
son ont of prison, upon eertifleate from the ordi¬ 
nary of his eonformity to the ecelesiastieal juris- 
dietion.^^ 

EZOOMMUEIOATO mTEBOIOrrUB OHNIS AC¬ 
TUS LECUTlHnS, ITA QUOD AOEBE NON 
POTEST, NEC ALIQUEK OONVENIBE: LI¬ 
CET IPSE AB AinS POSSIT OOlfVENlEI.62 

EXOOMVUNIOATO BEOAPIEIIDO. A writ com¬ 
manding that persons excommunicated, who for 
their obstinacy had been committed to prison, but 
were unlawfully set free before they had given cau¬ 
tion to obey the authority of the church, should be 
sought after, retaken, and imprisoned again.^3 

exooiiuni6n. In Spanish ecclesiastical law, ex¬ 
communication which, says Escriche, was sometimes 
abused on account of ignorance, being imposed for 
insufficient causes.^^ 

EX OONT&AOTU, See Ex 32 C.J.S. p 1144 note 
60-64. 

BX-OONVIOT. See Ex 32 C.J.S. p 1143 note 58. 
EXCBEX. In the old Spanish law of Aragon, the 


gift which the groom made to the bride at mar¬ 
riage.®® 

EXCULPATION, LETTERS OF. In Scotch law, 
a warrant granted at the suit of a prisoner for cit¬ 
ing witnesses in his own defense.®® 

EXCULPATORY. Clearing, or tending to clear, 
from alleged fault or guilt; excusing;®*^ as in the 
phrase ^^Exculpatory statements” see Criminal Law 
§ 816 b. 

EXCURSION. A journey, specidcally, a short jour¬ 
ney, jaunt, or trip to some point for a special pur¬ 
pose, with the intention of speedy return.®® 

Phrases employing the word are set out in the 
subjoined note.®® 

EXCUSA. In Spanish law, extenuation or justifi¬ 
cation. In the plural the term is used in the sense 
of exemptions.®® 

EXCUSABLE. Admitting of excuse®^ or pallia- 
tion.®2 

Excusable neglect. The term is a compound one, 
“excusable” implying an act done or omitted admit¬ 
ting of an excuse, and “neglect” being the omission 
or forbearance to do a thing that can bo done, or 
that is required to be done.®® As used in a rule per¬ 
mitting performance of an act after the period lim¬ 
ited therefor where the failure to act was the result 
of “excusable neglect,” the words are not to be in¬ 
terpreted so as to defeat the purpose of rules or 
statutes fixing definite periods of limitation.®® 


sa Black L.D., citingr 4 Blackstone 
Comm, p 415. 

61. Black L.D. 

68. A maxim meaning “Every legiti¬ 
mate act Is forbidden an excommuni¬ 
cated person, so that he cannot act, 
nor sue any person; but he may be 
sued by others."—Black L.D. 

63. Black L.D. 

64k. Escriche Diccionario. 

66> Escriche Diccionario. 

66. Black L.D. 

67. Tex.—Moore v. State, 60 S.W.2d 
463. 464, 124 Tex.Cr. 97. 

68. Century D. 

80. Bhrases oonatrnsd 

(1) "Excursion ticket" see Carriers 
9 603 a. 

<2) "Excursion train," compared 
with "passenger train," and described 
as a train which, like others, goes 
from one place to another; it may 
or may not stop and pick up pas¬ 
sengers on the road, but it is a train 
which goes from one place to an¬ 


other with a view to people getting 
to that other place on cheap terms, 
and very frequently upon the con¬ 
dition that the railway’s operation is 
not to be delayed or inconvenienced 
by people taking luggage with them. 
—Burnett v. Great North of Scot¬ 
land R. Co., 10 App.Cas. 147, 167. 
ea Escriche Diccionario. 

61, Ind.—^Davis v. Steuben School 

Tp., 60 N.E. 1, 6, 19 Ind.App. 694. 

68. Black L.D. 

"AS used in the law, this word im¬ 
plies that the act or omission spoken 
of is on its face unlawful, wrong, or 
liable to entail loss or disadvantage 
on the person chargeable, but that 
the circumstances attending it were 
such as to constitute a legal 'excuse* 
for it, that is, a legal reason for 
withholding or foregoing the pun¬ 
ishment, liability, or disadvantage 
which otherwise would follow.**— 
Black Ii.D. 

63. Ind.—Davis v. Steuben School 

Tp., 60 N.E. 1, 6, 19 Ind.App. 694. 

US 


64. U.S.—^Anderson v. Brady, D.C. 

Ky.. 1 F.R.D., 589, 691. 

Held to he "exonsable asglsct" 

(1) Failure to demand a Jury trial 
within the specifted time due to un¬ 
familiarity with new rules.—^Alfred 
Hofmann, Inc. v. Textile Mach. 
Works, D.C.Pa.. 27 F.Supp. 431. 432. 

(2) Failure to flle a remittitur 
within the limited period due to 
failure of clerk to notify attorney 
of the court’s order for new trial un¬ 
less remittitur was filed.—Thornton 
V. Atlantic Coast Line R. Co., 13 S.E 
2d 442, 450, 196 S.C 316. 

Ksld not to oonstltnts 

(1) Failure to act due to careless¬ 
ness and negligence.—Doyle v. Rice 
Ranch Oil Co.. 81 P.2d 980. 981, 28 
Cal.App.2d 18. 

(2) Failure to make timely appli¬ 
cation for revivor of action or sub¬ 
stitution of parties where reliance 
was placed on previously exlsiUng 
practice.—Anderson v. Brady, IXGL 
Ky., 1 F.R.D. 689, 691. 



EXCUSABLE—EXCUSE 


83 c.j.s: 


The term has been compared with, or distin¬ 
guished from, "carelessness” and "negligence,”^® 
"gross negligence,”®® "inadvertence,” "mistake,” and 
"surprise.”®*^ 

As ground for granting new trial see the C.J.S. 
title New Trial § 82, also 46 C.J. p 215 notes 87~p 
217 note 21, and for opening or vacating judgment 
see the C.J.S. title Judgments § 280, also 34 C.J. p 
302 note 58-p 307 note 79. 

Other phrases are listed in the note.®® 

SXGUSADO. In Spanish law, one who enjoys ex¬ 
emptions, as from taxes.®® 

EXOnSADOB. In Spanish law, one who offers ex¬ 
cuses for another, especially for one accused of 
crime.70 

SXOUSAEE. See Ex 32 C.J.S. p 1143 note 59 (9). 

EXOUSAT AUT EXTENUAT DELICTUM IN 
OAPITALIBUS QUOD NON OPEBATUB 
IDEM IN OIVILIBU8.71 

EXOUSATIO. See Ex 32 C.J.S. p 1143 note 59 

( 10 ). 

EXOUSATIO NON PETITA FIT AOOUSATIO 
MANIFE8TA.72 

EXOU8ATOB. See Ex 32 C.J.S. p 1143 note 59 

( 11 ). 


EX0U8ATUB QUI8 QUOD OLAMEUM NON AP- 
P08UEBIT, UT 81 TOTO TEMPOBE LITian 
purr ULTBA MABE QUAGUNQUE OOGA8L 

ONE.78 

EXCUSE. 

As a Noun 

Derived from "ex causa,”7® hence, a justification, 
a plea offered in extenuation of a fault or neglect;7® 
a matter alleged as a reason for relief or exemption 
from some duty or obligation, or a reason alleged for 
doing or not doing a thing;7® that which is offered 
as a reason for being excused, or that which extenu¬ 
ates or justifies a fault ;77 also an authority or a 
reasonable belief in authority.7® In a particular 
connection, the word has been defined as that plea 
or statement made by the accused which arises out 
of the state of facts constituting and relied on as 
the cause.7® The term presupposes the imposition 
of a duty and a qualification to perform it.®® 

The noun has been held synonyomus with "de¬ 
fense” see 26 C.J.S. p 674 note 88. It has been dis¬ 
tinguished from "just cause” see 14 C.J.S. p 44 note 
43, although the distinction has been said to be 
largely metaphysical.®^ 

For references to specific uses see 23 C.J. p 277 
note 27. 

Phrases employing the noun are set out in the 
subjoined note.®® 


06. Cal.—^Doyle v. Rice Ranch Oil 
Co., 81 P.2d 980, 981, 28 Cal.App. 
2d 18. 

06. Ga.—^Deerlngr Harvester Co. v. 
Thompson. 42 S.E. 772, 773, 116 
Ga. 388—Bnicker v. O’Connor, 41 
S.E. 245, 246, 116 Ga. 95. 

67. Ind.—Davis v. Steuben School 
Tp.. 60 N.E. 1, 6, 19 Ind.App. 694. 

68. Phrases ooBstrosd 

(1) “Excusable assault," defined as 
an assault committed by accident 
and misfortune, in doing any lawful 
act by lawful means, with ordinary 
caution, and without any unlawful 
intent.—People v. O’Connor, 81 N.Y.S. 
656, 661, 82 App.Div. 65. See also 
Assault and Battery SS 14, 87. 

(2) "Excusable homicide" see the 
C.J.S. title Homicide 9§ 97. 98, also 
80 C.J. p 86 note 95~p 38 note 41. 

(3) "Excusable homicide in self-de¬ 
fense" see the C.J.S. title Homicide 
I 114, also 30 C.J. p 43 notes 27-31, 
88-p 44 note 43. 

(4) "Excusable mistake," held not 
applicable to failure to call a witness 
where the witness was available at 
the time of the trial but his counsel 
saw fit not to call him.—People v. 
MeArthur, 283 llhApp. 467, 470. 


60. Escriche Diccionarlo. 

TU Escriche Diccionarlo. 

71. A maxim meaning “That excus¬ 
es or extenuates an offense or wrong 
in capital causes which does not op¬ 
erate [have the same effect] in civil 
causes."—Adams Gloss. 

73. A maxim meaning "An exculpa¬ 
tion which is not called for, [becomes 
a clear accusation] betrays the guilt 
of him who makes it."—^Adams Gloss. 

73. A maxim meaning “He is ex¬ 
cused who does not bring his claim 
if, during the whole period in which 
it ought to have been brought, he has 
been beyond sea for any reason."— 
Black L.D., citing Coke Lltt. p 260. 

74. S.C.^State v. Craig, 159 S.E. 
569, 660, 161 S.C. 232. 

75. Mo.—State v. Weagley, 228 S.W. 
817, 820, 286 Mo. 677. 

S.C.—State V. McDaniel, 47 S.E. 884, 
387, 68 S.C. 304. 

Hlndlaily sxprsMsd 
A plea offered in extenuation of 
a fault or Irregular deportment.— 
State V. Craig, 159 S.E. 668, 660, 161 
S.C. 232. 

76. Black L..D. 

77. S.C.—State ▼. Craig, supra. 
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78. Hawaii.—Hawaii v. Do Kam, 13 
Hawaii 14, 16. 

79. S.C.—State v. Craig. 169 S.E. 559. 
560. 161 S.C. 232. 

80. Ohio.—Glassinger v. State, 24 
Ohio St. 206, 207. 

81. S.C.—State v. Craig, 159 S.E. 659. 
660, 161 S.C. 232. 

88. Phrases ooastraed 

(1) “Excuse for the charge set 
forth in the indictment."—State v. 
Weagley, 228 S.W. 817, 820, 286 Mo. 
677. 

(2) "Good excuse."—^Austins v. 
People, 110 Ill. 248, 254. 

(3) “Just and legal excuse."—Reed 
v. Duluth, S. S. & A. Ry. Co., 59 N.W. 
144, 146, 100 Mich. 607. 

(4) “Just excuse."—Re Ayotte, 16 
Man. 166, 9 Can.Cr.Cas. 183, 134. 

(5) “Reasonable excuse."—Thomas 
V. Hughes. [1929] 1 K.B. 226—62 C. 
J. p 1186 note 90. 

"Reasonable cause" synonymous see 
14 C.J.S. p 60 note 3. 

(6) "Without lawful authority or 
excuse."—Reg. v. Harvey, ZaR. 1 C. 
a 284, 286. 
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EXCUSE—EXECUTE AND EXECUTION 


As a Verb 

The past tense, ^^excnsed/’ has been defined gen¬ 
erally as meaning exempted;®® and in a particu¬ 
lar connection as meaning relieved from duty at 
one’s own request, for one’s own convenience, or 
for reasons personal to one’s self,®^ being distin¬ 
guished from “set aside.”®® 

The present participle “excusing” has been de¬ 
fined as acquitting, exculpating, extenuating, or re¬ 
leasing.®® 

Phrases employing the verb are set out in the 
subjoined note.®*^ 

xxousi6n. In Spanish law, the proceeding 
against a principal debtor or another before resort¬ 
ing to the surety, sometimes spelled “excursion.”®® 

EXCUSS and EXGUSSIO. See Ex 32 C.J.S. p 1143 
note 59 (12), (13). 

EX DAMNO ABSQUE lEJUBIA EON OBITUE 
AOTIO.®9 

EX DELICTO. See Ex 32 C.J.S. p 1145 notes 6&- 
67. 


EX DELICTO NON EX 8UPPU0I0 EMEBOIT 
INFAMIA.®® 

EX DELICTO NON OBITUB AGTIO.®i 

EX DEM. See Abbreviations 1 C.J.S. p 276 note 5. 

EX DEMI88I0NE. See Ex 32 C.J.S. p 1142 note 
53. 

EX DIUTUBNITATE TEMPOBIS, OMNIA PB.S- 
SUMUNTUB SOIEMNITEB ESSE ACTA.®® 

EX DOLO MALO NON OBITUB ACTIO.®® 

EXEAT. Literally “He may go out,” or “let him 
go out,” hence a leave to go out generally; and, more 
specifically, a permission which a bishop grants to 
a priest to go out of his diocese.®^ 

Used in the negative form as a writ forbidding a 
person to leave the country, state, or jurisdiction of 
the court sec the C.J.S. title Nc Exeat § 1, also 45 
C.J. p 589 notes 1-3. 

EXECUTE and EXECUTION. 

In General 

The words “execute,” “executed,” and “execution” 


83. Ont.—Reer. v. Hammond. 29 Ont. 
211, 219, 1 Can.Cr.Cafi. 373. 

84. N.Y.—Santee v. Standard Pub. 
Co.. 65 N.Y.S. 361. 362. 36 App.Div. 
555. 

85. N.Y.—Santee v. Standard Pub. 
Co., supra. 

Sec also the C.J.S. title Juries 5 205 
and 35 C.J. p 306 note 74-p 309 
note 33. 

86. Wash.—State v. Saffron, 264 P. 
463, 464. 143 Wash. 34. 

87. PhraaM oonatrnad 

(1) ‘‘Excused by the directors.”— 
Hogrers v. Public Service Employees 
Credit Union, Tex.Civ.App., 112 S.W. 
2d 258. 262. 

(2) ‘‘Excused or set aside.”—Santee 
V. Standard Pub. Co., 55 N.Y.S. 361, 
362, 36 App.Div. 555. 

88. Escriche Diccionario. 

88. A maxim meaning: ‘‘From dam¬ 
age without injury no action arises.” 
—Transportation Co. v. Standard Oil 
Oo.. 40 S.E. 591. 692, 60 W.Va. 611. 
88 Am.S.R. 895, 66 L.R.A. 804. 

See also Damnum absque injuria 
25 C.J.S. p 996 notes 21-24, where 
the maxim is written. Ex damno 
sine injuria non oritur actio, and 
generally Actions § 16 b. 

8a A maxim meaning “Infamy aris¬ 
es from the crime, not from the pun¬ 
ishment.”—Black Li.D. 

81. A maxim meaning “From a 
crime no action arises.”—Bayley v. 
Taber, 6 Bfass. 286, 288, 4 Am.D. 67. 


98. A maxim meaning “Prom length 
of time rafter lapse of time] all 
things are presumed to have been 
done in due form.”—Black L#.D.. cit¬ 
ing Coke Lltt. p 6b. 

Applied in Valle v. Fleming, 19 Mo. 
464. 461, 61 Am,D. 666—23 C.J. p 277 
note 39 [aj. 

93. A maxim meaning “A right of 
action cannot arise out of fraud.”— 
Broom Leg. Max. 

Applied la 

U.S.—Harris v. Runnels. Miss., 12 
How. 79. 83, 13 L.Ed. 901—Levy v. 
Kansas City. Kan., 168 F. 624, 526, 
93 C.C.A. 523, 22 L.R.A..N.S., 862. 
Iowa.—Doyle v. Burns, 99 N.W. 195, 
204, 123 Iowa 488. 

N.J.—Reconstruction Finance Corpo¬ 
ration V. Gohl, 21 A.2d 693, 695, 19 
N.J.Misc. 545. 

1 C.J. p 958 note 38 [a] (2)—23 C.J. 

p 277 note 40 [c]. 

See also Actions § 13. 

The maxim dlsoassed 

(1) It “is a maxim which lies at 
the foundation of a general rule of 
public policy, the rule that the courts 
will not sustain an action which 
arises out of the moral turpitude of 
the plaintiff or out of his violation 
of a general law enacted to carry 
into effect the public policy of the 
state or nation.”—Levy v. Kansas 
City. Kan., 168 F. 524, 625, 93 C.C.A. 
523, 22 L.R.A..N.S., 862. 

(2) “Reduced to its simplest terms 
it ban become a common-law axiom 
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that, ‘Fraud vitiates everything.* ”— 
State V. Dougherty, 96 A. 56, 69. 88 
N.J.Law 209. 

(3) Wherever organized society has 
existed, this has been a recognized 
maxim of the law.—Harris v. Harris, 
23 Gratt. 737, 766, 64 Va, 737, 766. 

(4) “The maxim ... is quali¬ 
fied by another, viz., in pari delicto 
mcllor est conditio defendentis.”-^-Ir- 
win V. Curie, 64 N.E. 161, 162, 171 N. 
Y. 409, 58 L.R.A. 830—Tracy v. Tal- 
mage, 14 N.Y. 162. 181, 67 Am.D. 
132. 

Similarly rendered 

“Out of fraud no action arises; 
fraud never gives a right of action. 
No court will lend its aid to a man 
who founds his cause of action upon 
an immoral or illegal act."—Black L 
D., citing Broom Max. p 729. 
Similar maxims compared 

“There are several old and very 
familiar maxims of the common law 
which formulate the result of that 
law in regard to illegal contracts. 
They are cited in all law books upon 
the subject and are known to all 
of us. They mean substantially the 
same thing and are founded upon 
the same principles and reasoning. 
They are: ‘Ex dolo malo non oritur 
actio;’ ‘Ex pacto lllicito non oritur 
actio;' ‘Ex turpi causa non oritur 
actio.' ”—McMullen v. Hoffman, Or., 
19 S.Ct. 839, 845, 174 U.S. 639, 43 L. 
Ed. 1117. 

94. Black li.D. 
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33 aj.s. 


BTB wed with a Variety of meaningB,^^ generaDy 
determinable from the oontext.^^ They are derived 
from the Latin ^^ex sequi/’ meaning to follow out, 
follow to the end, or perform, and equivalent to the 
French ^^exeeuter,”^*^ so that, when used in their 
proper sense, all three convey the meaning of car¬ 
rying out some act or course of conduct to its com- 
pletion.^^ Thus, when the terms are applied to a 
written instrument, they inelu^ the performance of 
all acts which may be necessary to render it com¬ 
plete as an instrument importing the intended ob¬ 
ligation, or of ^very act required to give the instru¬ 
ment validity, to carry it into effect, or to give it 
the forms required to render it valid and in a 
technical sense the words necessarily include the 
performance of three acts which are signing, seal¬ 


ing, and delivery,^ and, in soone instances, a fourth 
act, namely, the acknowledgment of the instru¬ 
ment but the act of delivery is not always includ¬ 
ed and not infrequently the terms are employed 
to express merely the acts of signing and sealing,^ 
or of signing only.^ 

As applied to contracts the terms may convey two 
meanings, one relating to the formal requisites, see 
Contracts § 53 et seq, the other relating to the per¬ 
formance, see Contracts § 451 et seq. With rela¬ 
tion to deeds see Deeds §§ 32-36, and to wills see 
the C.J.S. title Wills § 167, also 68 C.J. p 648 note 
86-p 652 note 35. As the carrying out of the judg¬ 
ment and sentence in criminal cases see Criminal 
Law §§ 1556, 1557, 2001, and of the provisions of a 


95. Ill.—Oeorae v. Haas, 143 N.E. 
64, 66, 811 Ill. 882. 

98. Neb.—Solt v. Anderson, 93 N.W. 

205. 207, 67 Neb. 103. 

23 C.J. p 280 note 68. 

97. N.T.—Harrlty v. Steers. 186 N. 
Y.S. 704. 196 App.Dlv. 11. 

98. U.S.—^Northwest Steel Rolling 
Mills V. Commissioner of Internal 
Revenue, C.C.A., 110 F.2d 286, 290, 
quoting Ck>rpua Juris. 

Ill.—Illinois Nat. Bank & Trust Co. 
V. Holmes, 86 N.E.2d 828, 826, 311 
I11.APP. 286, citing Ooipus Jails. 
23 G.J. p 278 notes 48-60. 

gimflafly espressea 

(1) The terms imply a complete 
contract.—^National Fire Ins. Co. v. 
Patterson, 41 P.2d 646, 647, 170 Okl. 
693—23 C.J. p 278 note 62 [a]. 

(2) "Both In legal parlance and 
in its ordinary usage, the term im¬ 
ports the Idea that nothing remains 
to be done; that the transaction is 
complete and finished."—^Pacific Fi¬ 
nance Corporation v. Hendley, 7 P. 
2d 801, 393, 119 Cal.App. 697. 

Applied to a pactleolar statute, 
it has been said that its "execution" 
cannot be complete until its purpose 
has been accomplished.—Greene v. 
Wheeler, G.C.A.Wi8., 29 F.2d 468, 469. 

89i U.S.—^Northwest Steel Rolling 
Mills V. Commissioner of Internal 
Revenue, C.C.A., 110 F.2d 286, 290, 
quoting Coipus Juris. 

IU.-^Illinois Nat. Bank & Trust Co. 
V. Holmes, 36 N.B. 823, 826, 311 Ill. 
App. 286, citing Corpus Juris. 

Ky.—^Hofgesang v. Silver, 8 S.W.2d 
186, 186, 223 Ky. 101, quoting 

Corpus Jnriik 
23 C.J, p 278 notes 61-66. 

I. Ill.—Illinois Nat Bank & Trust 
Co. V. Holmes, 86 N.B3.2d 828, 826, 
811 llLApp. 286, citing Corpus Ja- 


185, 186, 223 Ky. 101, quoting Cor¬ 
pus Juris. 

N.J.—Erie R. Co. v. S. J. Groves & 
Sons Co.. 166 A. 206, 207, 111 N.J. 
Iiaw 100, quoting Corpus Juris. 

23 C.J. p 278 note 66. 

SltBilarly expressed 

(1) When spoken of such instru¬ 
ments as deeds, it includes all acts 
such as signing, sealing, and de¬ 
livering. which are necessary in or¬ 
der to give effect to the instrument. 
—U. S. V, Peppa, D.C.Cal., 13 F.Supp. 
669, 670. 

(2) "To execute a deed is to sign, 
seal and deliver it."—Collins v. Corn- 
well, 30 N.E. 796, 797, 131 Ind. 20—23 
C.J. p 278 note 66 [a]. 

(3) Other similar statements.— 
National Fire Ins. Co. v. Patterson, 
41 P.l2d 646, 647, 170 Okl. 693. 

Teolmlcally, delivery is implied or 
required 

U.S.—McCarthy Co. v. Commissioner 
of Internal Revenue, C.C.A., 80 F. 
2d 618, 620. 

Ala.—Stocks V. Inser, 168 So. 877, 
878. 282 Ala. 482—Kirby v. Baker, 
104 So. 128, 213 Ala. 12. 

Cal.—^Hinkel v. Crowson, 266 P. 479, 
482, 83 CaLApp. 87. 

Fla.—Lance v. Smith, 167 So. 866, 
369, 123 Fla. 461. 

Ga.—^American Surety Co. v. Citi¬ 
zens' Bank of Colquitt, 172 S.E. 
801, 803, 48 Ga.App. 448, citing 
Corpus Juris. 

Ind.—^W. T. Rawleigh Co. v. Snider, 
194 N.E. 366, 367. 207 Ind. 686. 
Minn.—First Nat. Bank v. Quevll, 
234 N.W. 818, 319, 182 Minn. 238— 
State V. Young, 23 Minn. 651, 660. 
N.J.—Trustees System Co. of New¬ 
ark V. StoU, 179 A. 372, 378, 18 
N.J.M1SC. 490, citing Corpus JulUi 
Okl'.—^National Fire Ins. Co. v. Pat¬ 
terson, 41 P.2d 646, 647, 170 Okl. 
598. 

Tex.-HPlant6rs' Oil Co. v. Hill Print-* 
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I Ing A Stationery Co., Civ.App., 208 
I S.W. 192, 198. 

Wyo.—Perko v. Rock Springs Com¬ 
mercial Co., 259 P. 620, 622, 87 
Wyo. 98. 

28 C.J. p 279 note 58 [a]. 

2. Cal.—Le Mesnager v. Hamilton, 
36 P. 1064, 1065, 101 Cal. 632, 40 
Am.S.R. 81. 

Neb.—Solt V. Anderson, 93 N.W. 206, 

207, 67 Neb. 103. 

23 C.J. p 279 note 67. 
Aoknowledgmeut uot required 
Miss.—Salter v. Polk. 159 So. 866, 
866, 172 Miss. 263. 

3. Ariz.—^Acacia Mut. Life Ass'n v. 
Berry, 94 P.2d 770, 773, 64 Ariz. 

208. 

Cal.—^King V. Tarabino, 199 P. 890, 
891, 53 Cal.App. 167. 

Minn.—First National Bank v. Quev- 
li, 234 N.W. 318, 819, 182 Minn. 
238. 

23 C.J. p 279 note 68. 

Colloquially, a more restricted 
meaning is often intended, not includ¬ 
ing delivery.—Erie R. Co. v. S. J. 
Groves A Sons Co., 166 A. 206, 207, 
111 N.J.Law 100, citing Corpus Juris 
—23 C.J. p 279 note 68 [a], [c]. 

4. Ga.—Buffington v. Thompson, 25 

S.E. 616, 617, 98 Ga. 416. 

23 C.J. p 279 note 69. 

5k Ill.—George v. Haas, 148 N.E. 64, 
65, 311 Ill. 382. 

23 C.J. p 279 note 60. 

"Xu oommou parlauee, the word 
'execution* may mean the signing 
alone."—Illinois Nat. Bank A Trust 
Co. V. Holmes, 86 N.E.2d 823, 826, 
311 Ill.App. 286, citing Corpus Juris. 
Xuoludss sigpdsg 

"To 'execute* an instrument in¬ 
cludes signing it."—^Hailey First 
Nat, Bank v. Glenn, 77 P. 628, 636, 
10 Idaho 224, 109 Axn.S.R. 204. 
Signature by mark as execution see 
the C.J.S. title Signatures' || 4, 8, 
also 58 C.J. p 721 note 46-p t23 
note 48, p 780 notes 48-66. 


Ky.—^ofgesang v. Silver, 3 8.W.2d 
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EXECVTS AND EXECUTION 


win by an administrator or executor see the C.J.S. 
title Executors and Administratozs § 145, also 23 
G.J. p 1172 note 35-p 1173 note 40. For other ref¬ 
erences to specific uses see 23 G.J. p 278 note 47. 

Execute 

Present Tense. To accomplish, or carry through 
so as to effect, to finish, follow out into effect, pur¬ 
sue to the end, or put into force;^ to carry into ef¬ 
fect to do, follow out, make, or perform;^ to 
enforce;^ to fulfill;!® to obey, obey the injunctions 
of, or perform the commands of;!! also to com¬ 
plete;!^ to complete, as a legal instrument, to per¬ 
form what is required to give validity to, as by 
signing, perhaps sealing and delivering, as to exe¬ 
cute a deed, lease, mortgage, or will;!^ ijl 

those things essential to a completed, effective con¬ 
veyance;!^ to make an instrument, to give it be¬ 
ing;!® to sign, seal, and deliver;!® sometimes mere¬ 
ly to sign, or to sign and deliver.!^ 


The term has been held equivalent to, or synony¬ 
mous with, "perform,^^!* and, in a particular con¬ 
nection, with "enforceable’’ see Enforceable 30 CJ. 
S. p 245 note 38. It has been compared with, or 
distinguished from, "sign” see the C.J.S. title Sig¬ 
natures § 1, also 58 C.J. p 718 note 5 [b]. 

Phrases employing the word are set out in the 
subjoined note.!® ^ 

-Executed. Described as a very general word,®® 

of wide import,®! and defined generally as mean¬ 
ing carried into effect;®® carried into full effect, 
completed, already done or performed, now in exist¬ 
ence or possession; also conveying an immediate 
right or possession, or taking effect immediately;®® 
consummated;®^ done;®® fully performed;®® and 
specifically applied to instruments as meaning 
madc;®*^ signed, or signed, sealed, and delivered.®® 


a. U.S.—Greene v. Wheeler, C.C.A. 

Wls.. 29 F.2d 468, 469. 

Blmllarlx aspreesed 
To carry out according to its 
terms, or to fulflll the purpose of.— 
Black L.D. 

7, Ind.—Tucker v. State, 36 N.E.2d 
270, 291. 

8. Tex.—Glover v. American Mort¬ 
gage Corporation, Civ.App., 94 S. 
W.2d 1236, 1236. 

^ Iowa.—Tennant v. Kuhlemeier, 
120 N.W. 689, 693, 142 Iowa 241, 
19 Ann.Cas. 1026. 

lOi N.T.—^Harrity v. Steers, 186 N. 

Y.S. 704. 196 App.Div, 11. 

23 CJ. p 278 note 48 [b]. 

11. ‘Black L..D. 

la. N.y.—^Harrity v. Steers, supra. 
Tex.—Glover v. American Mortgage 
Corporation, Civ.App., 94 S.W.2d 
1236, 1236. 

Wyo.—Perko v. Rock Springs Com¬ 
mercial Co., 259 P. 620, 622, 37 
Wyo. 98. 

28 C.J. p 278 note 48 [b]. 

13. Neb.—Brown v. Westerfleld, 66 
N.W. 439, 47 Neb. 399, 403, 63 Am. 
8.R. 632. 

14. Ala.—Kirby v. Baker, 104 So. 
128, 218 Ala. 12. 

16. U.S.—U. S. v. Peppa. D.CCal.. 
18 F.Supp. 669, 670. 

ISL Wyo.—^Perko v. Rock Springs 
Commercial Co., 269 P. 620, 622, 
87 Wyo. 98. 

17. Wyo.—^Kennedy & Parsons Co. 
V. Lender Dairy & Produce Co., 
862 P. 1086, 1088, 86 Wyo. 68. 61 

' A.L.R. 816. 

8& N.T.—Harrity v. Steers, 186 N. 
T.S. 704, 196 App.Div. 11. I 


19. Phrases oontalBlng **eseoats*’ 

(1) **AbIe ... to execute a 
lease."—Harrity v. Steers, supra. 

(2) "Did execute."—^Kirby v. Bak¬ 
er. 104 So. 128. 213 Ala. 12. 

(3) "Execute a contract" and "exe¬ 
cuted contract" see Contracts 8 7. 

(4) "Execute all process."—Cas- 
sady V. Sholts, for Use and Benefit 
of Edwards, 169 So. 487, 489, 124 Fla. 
718. 

(5) "Execute and deliver," as im¬ 
plying a selling; but not synony¬ 
mous with "transfer." 

Ill.—McCormick v. Unity Co., 87 N. 

E. 924, 927, 239 Ill. 306. 

S.D.—Britton Milling Co. v. Wil¬ 
liams. 187 N.W. 169, 160, 46 S.D. 
274, 21 A.L.R. 1352. 

(6) "Execute a sale of the proper¬ 
ties." as meaning to sign and make a 
contract for the sale of the proper¬ 
ties.—Click V. Daniel, 42 S.W.2d 
1007, 1008, 184 Ark. 676. 

(7) "Execute a writ," as meaning 
to perform its mandate, to do all 
that the writ commands.—State v. 
Miller, 139 S.E. 711, 712, 104 W.Va. 
226. 

(8) "Execute process."—^Andrews 
V. Keep, 38 Ala. 316, 817. 

(9) "Execute the use" see the C.J. 
S. title Trusts 8 176, also 66 C.J. p 
516 note 15-p 520 note 44. 

(10) "Execute well and faithful¬ 
ly." as equivalent to "faithful dis¬ 
charge of his duties."—^Tard v. Lea, 
3 Teates. Pa.. 336, 360. 

(11) "Falsely or fraudulently exe¬ 
cutes."—U. S. y. Peppa, D.C.Cal., 18 
F.Supp. 669, 670. 

Phrases ooatalalag "sKsontliig’* 

(1) "Executing the same."—^Brad¬ 
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ley V. Liouisville Food Products Co., 
114 A. 913, 914, 139 Md. 386. 

(2) "Party executing the deed." 
—Killingsworth v. Portland Trust 
Co., 23 P. 66, 68, 18 Or. 351, 17 Am. 
S.R. 737, 7 L.R.A. 638. 

90l Eng.—Sutherland v. Wills, 6 
Exch. 715, 718, 165 Reprint 316. 
91. Neb.—Solt V. Anderson, 93 N.W. 

205. 207. 67 Neb. 103. 

22, N.T.—Scott y. Guernsey, 60 
Barb. 163, 175. 

28. Black L.D. 

24. Ky.—^Kirwan v. Parkway Dis¬ 
tillery, 148 S.W.2d 720, 723, 286 
Ky. 606. 

26. Ark.—^Republic Power & Service 
Co. v. Gus Blass Co., 263 S.W. 786, 
787, 166 Ark. 163. 

26. Cal.—^Kleln Norton Co. v. Cohen, 
290 P. 613, 616, 107 Cal.App. 326. 

27. Ala.—^Farrior v. New England 
Mortgage Security Co., 7 So. 200, 
88 Ala. 275. 

Sa N.Y.—Lynch v. Figge, 192 N.Y. 

S. 873, 876, 200 App.Div. 92. 
Xavolves the set of dellyery 
Ala.—Farrior v. New England Mort¬ 
gage Security Co., 7 So. 200, 88 
Ala. 275. 

"A deed Is executed when it is 
signed, sealed, and delivered." 

Ill.—Illinois Nat. Bank & Trust Co. 
V. Holmes, 35 N.E.2d 823, 826, cit¬ 
ing Ooxpns Jhils. 

N.J.—^Erle R. Co. v. S. J. Groves & 
Sons. 166 A. 205, 207, 111 N.J.Law 
100, citing Ctorpus Juris. 

Au eUegutlou that one made and 
executed a note to the payee named, 
in legal effect, includes an allega¬ 
tion of its delivery.— Morgan v. 
Baum. Tex.Clv.App., 116 S.W.2d 1180, 
1181, citing Corpus Jtuds. 
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It has been beld* synonymous with 
"signed,”80 and "subscribed.”®! It has been dis¬ 
tinguished from "attested” see 7 C.J.S. p, 692 note 
39, "executory,”82 and "issued.”®® 

Phrases employing the word are set out in the 
subjoined note.®^ 

Execution 

The term primarily means accomplishment of a 


thing, or the completion of an act or an instru¬ 
ment;®® performance;®® the act or process of car¬ 
rying out in accordance with a plan, a purpose, or 
an order;®7 the fulfillment of an undertaking;®® 
the carrying into effect by such means as are pro¬ 
vided by law for enforcement;®® the subscribing 
and delivering of an instrument, with or without af¬ 
fixing a seal.®® In each of the applications the ex¬ 
ecution of a deed, of a writ,®^ or even the execu- 


SS. Ga.—MacIntyre v. McLean, 183 
S.E:. 471, 476, 162 Ga. 280. 

Ind.—^W. T. Rawleigrh Co. v. Snider, 
194 N.E. 356, 857, 207 Ind. 686. 

30. Wyo.—Perko v. Rock Springra 
Commercial Co., 259 P. 520, 622, 37 
Wyo. 98. 

31. Okl.—^National Fire Ins. Co. v. 
Patterson, 41 P.2d 646, 647, 170 
Okl. 593. 

28 C.J. p 279 note 60 [b]. 

38. Ala.—Bassett Lumber Co. v. 
Hunter>Benn & Co. Company, 193 
So. 176, 178, 238 Ala. 671. 

Iowa.—State v. Associated Packing 
Co., 192 N.W. 267, 269, 195 Iowa 
1318. 

Ky.—^Kirwan v. Parkway Distillery, 
148 S.W.2d 720, 723. 285 Ky. 605. 
Mo.—Rockhill Tennis Club of Kan¬ 
sas City V. Volker, 66 S.W.2d 9, 17, 
831 Mo. 947. 

Mont.—Lewis v. Lambros, 194 P. 

152, 164, 58 Mont. 565. 

Tex.—^Hausler v, Hardins-Gill Co., 
Civ.App., 6 S.W.2d 446, 446. 

33. Cal.—Hooker v. East Riverside 
IiT. Dlst., 177 P. 184, 185, 88 Cal. 
App. 615. 

34. PhxaasB oonstnisd 

(1) “Executed agreement,'* as 
meaning one the terms of which 
have been fully performed.—^Keeler 
V. Murphy, 3 P.2d 950, 951, 117 Cal. 
App. 386—Storm & Butts v. Lips¬ 
comb, 3 P.2d 567, 571, 117 Cal.App. 
6—^Anderson v. Adler, 184 P. 42, 43, 
42 Cal.App. 776. 

(2) “Executed and delivered in 
this state.’*—George v. Haas, 143 N. 
E. 64, 55, 311 Ill. 882. 

(3) “Elxecuted and/or delivered.** 
—^Erie R. Co. v. S. J. Groves & Sons 
Co.. 166 A. 205, 207, 111 N.J.Law 100. 

(4) “Executed by the supervisor 
and clerk,” as meaning written or 
printed, signed, and sealed by the 
supervisor, and clerk of the town¬ 
ship, and not importing the final de¬ 
livery.—Young v. Clarendon Tp., 
Mich., 10 S.Ct 107, 110, 132 U.S. 340, 
88 L.Ed. 866. 

(5) “Executed consideration’* de¬ 
fined and compared with “executory 
consideration** see Contracts 6I 94- 
96. 

(6) “Executed contract'* see Con¬ 
tracts I 7. 


(7) “Executed estate*’ see Estates 
8 14. 

(8) “Executed fine,** defined as the 
fine “sur cognizance de droit, come 
ceo que il ad de son done;*’ or a fine 
upon acknowledgment of the right 
of the cognizee, as that which he 
has of the gift of the cognizor. 
Abolished by 3 & 4 Wm. IV c 74.-- 
Black L.D. 

(9) “ ’Executed* on the Sabbath 
day.”—^Hofgesang v. Silver, 3 S.W, 
2d 185, 186, 223 Ky. 101. 

(10) “Executed remainder*' see 
Estates fi 69. 

(11) “Executed right,** defined as 
a present vested property right, and 
distinguished from “executory 
right.**—Parka v. Classen Co., 9 P.2d 
432, 435, 156 Okl. 43. 

(12) “Executed sale’* as equivalent 
to “consummated sale” and distin¬ 
guished from ’’executory sale.”—Kir- 
wan V. Parkway Distillery, Ky., 148 
S.W.2d 720, 723, 285 Ky. 605. 

(13) “Executed sale to a buyer.”— 
Pacific Finance Corporation v. Hend- 
ley, 7 P.2d 391, 893, 119 Cal.App. 697. 

(14) ’“Executed* the waiver.*’— 

McCarthy Co. v. Commissioner of 
Internal Revenue, C.C.A., 80 F.2d 

618, 620. 

(15) “Executed trust” see the C. 
J.S. title Trusts fi 16. also 65 C.J. p 
225 note 88-p 227 note 4. 

(16) “Note . . . executed by 

the defendants.”—^Kennedy & Par¬ 
sons Co. V. Lander Dairy & Produce 
Co., 262 P. 1036, 1038, 36 Wyo. 68, 
61 A.L.R. 316. 

(17) “ ’Obligation executed* by a 
corporation.”—Ovsiovitch v. Federal 
Tool & Mfg. Co., 121 A. 671, 672, 94 
N.J.Bq. 744. 

(18) “When the will is executed.” 
—MacIntyre v. McLean^ 133 S.E. 471, 
476, 162 Ga. 280. 

36, Ill.—Illinois Nat. Bank & Trust 
Co. V. Holmes, 36 N.B.2d 823, 825, 
311 llLApp. 286, citing Oorpua Jo- 
ris. 

Neb.—^Brown v. Westerfield, 66 N.W. 
439, 47 Neb. 399, 408, 63 Am.S.R. 
632. 

36. U.S.—^Wood & Selick v. Com- 
pagnie Generale Transatlantique. 
C.C.A.N.T., 43 F.2d 941, 942. 

37, U.S.—Kriebel v. U. S., C.C.A.111., 
10 F.2d 762. 764. 
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38. 111.—Illinois Nat. Bank & Trust 
Co. V. Holmes. 36 N.B.2d 823, 826, 
311 Ill.App. 286, citing Oozpug Jiu 
xla. 

Bimllazly expressed 

The completion, fulfillment, or per¬ 
fecting of anything, or the carrying 
of it into operation and effect.— 
Black L.D. 

39, Cal.—Bank of America N. T. & 
S. A. V. Katz, App., 113 P.2d 759, 
760. 

4Ql U.S.—McCarthy Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A 
80 F.2d 618. 620. 

ITader aassourl law« the “execu¬ 
tion” of a written contract includes 
signing, unconditional delivery by 
promisor, and acceptance by prom¬ 
isee.—Coen V. American Surety Co. 
of New York, C.C.A.Mo., 120 F.2d 
393, 397. 

Teolmloally Ineludes 

(1) Both signing and issue or de¬ 
livery.—American Surety Co. v. Cit¬ 
izens* Bank of Colquitt, 172 S.E. 801, 
803, 48 Ga.App. 448, citing Ck>rpii8 
Juris. 

(2) The signing and delivery of an 
instrument with the intention that 
it shall take effect.—^Illinois Nat. 
Bank & Trust Co. v. Holmes, 35 N. 
E. 823, 826, 311 Ill.App. 286. citing 
Corpus Juris, 

41. Puerto Rico.—U. S. Mortgage & 
Trust Co. V. Central San Cristobal, 
7 Puerto Rico Fed. 693, 703. 
axecutlon of various writs 

(1) Attachment. 

Cal.—^Wood V. Lowden, 49 P. 182, 
133, 117 Cal. 232. 

Po.—Wallace v. Scholl, 9 Po. Super. 
284, 288. 

(2) Capias. 

Mo.—^Wilson V. Jackson, 10 Mo. 829, 
337. 

N.J.—State V. Hamilton, 16 N.J.Law 
153, 155. 

(3) Execution.—^Wills v. McKin¬ 
ney, 41 N.J.Law 120, 123—23 C.J. 
p 280 note 65 [c]. 

(4) Fieri facias. 

Ala.—^Andrews v. Keep, 38 Ala. 315, 
317. 

N.J.—^Waterman v. Merrill, S3 N.J. 
Law 378, 881. 

(6) Scire facias. 

Mo.—State v. Williamsen, 67 Mo^ 
192, 198. 
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EXECUTE AND EXECUTION—EXECUTIONER 


tion of a criminal, and in fact in every application 
of the word, there is, when it is used in its strict 
sense, the same meaning, namely, that of completing 
or performing what the law either orders or vali- 

dates.^2 

"Execution” has been held interchangeable or syn¬ 
onymous with "issuing”^ 3 and "signing.”^ ^ It has 
been compared with, or distinguished from, "at¬ 
tempt” see 7 C.J.S. p 689 note 50, "attestation” see 
7 C.J.S. p 693 note 71, "issuance,and "probat¬ 
ing.”^® 

Phrases employing the word are set out in the 
subjoined note.^*^ 

EXECUTIO. Sec Ex 32 C.J.S. p 1143 note 59 (14), 
(15). 

EXECUTIO EST EXECUTIO JURIS SECUNDUM 
JUDICIUM.48 

EXECUTIO EST FINIS ET FRUCTUS LEGIS.^® 


EXECUTIO EST FRUCTUS, FINIS, ET EFFEC- 
TUS LEOIS.®® 

EXECUTIO JURIS NON FACIT INJURIAM.®! 

EXECUTIO JURIS NON HABET INJURIAM.®^ 

EXECUTIONE FACIENDA. A writ commanding 
execution of a judgment.®® 

EXECUTIONE FACIENDA IN WITHERNAMI- 

UM. A writ that lay for taking cattle of one who 
had conveyed the cattle of another out of the coun¬ 
ty, so that the sheriff could not replevy them.®^ 

EXECUTIONE JUDICII. A writ directed to the 
judge of an inferior court to do execution upon a 
judgment therein, or to return some reasonable 
cause wherefore he delays the execution.®® 

EXECUTIONER. The name given to him who puts 
criminals to death, according to their sentence; a 
hangman.®® 


Pa.—Kennedy v. Baker, 28 A. 252, 
264, 159 Pa. 146. 

(6) Sumnnona.—Blackburn v. Jack- 
son. 26 Mo. 308. 310. 

42. Puerto Rico.—U. S. Mort^affe & 
Trust Co. V. Central San Cristobal, 
7 Puerto Rico Fed. 693, 70S. 

43. Pla.—Lance v. Smith, 167 So. 
366, 369, 123 Fla. 461. 

44. Cal.—King v. Tarablno, 199 P. 
890, 893, 63 Cal.App. 157. 

45 . Eng.—Allis Chalmers Co. v. 
Fidelity, etc., Co.. Ill L.T,Rep.,N, 
S.. 327, 329. 

46. Mich.—In re Lamb, 80 N.W. 
f081. 1082, 122 Mich. 239, 241. 

47. Phrases ooastmsd 

(1) "Altered, after Its execution." 
—King V. Tarablno. 199 P. 890, 891, 
53 Cal.App. 157. 

(2) "Charged with the execution 
of this chapter."—Greene v. Wheeler, 
C.C.A.Wis., 29 F.2d 468, 469. 

(3) "Execution in duplicate" see 
28 C.J.S. p 591 note 46. 

(4) "Execution of a deed" as re¬ 
quiring its delivery.—Barnes v. Ay- 
cock, 13 S.E.2d 611. 612, 219 N.C. 360. 

(6) "Execution of a mortgage," as 
sometimes equivalent to "assump¬ 
tion of a mortgage."—Klegman v. 
Moyer, 266 P. 1009, 1012, 91 Cal. 
App. 333. 

(6) " ‘Execution* of a narcotic 
prescription," as meaning the act of 
preparation and delivery of the pre¬ 
scription by the person authorised 
to do so.—0. S. v. Peppa, D.C.Cal., 
18 F.Supp. 669, 670. 

(7) **Execution of an hypotheca¬ 


tion," defined in the civil law as the 
seizure which the creditor makes of 
the thing hypothecated and the ju¬ 
dicial sale which is ordered thereof. 
—The Young Mechanic, C C.Me., 30 
F.Cas.No.18.180, 2 Curt. 404. 

(8) "Execution of an ordinance."— 
People V. King, 210 N.W. 236, 236, 
236 Mich. 405, 48 A.L.R. 742. 

(9) "Execution ... of the 
indenture," as meaning executed 
with all the formalities necessary to 
the completion of the deed.—Nation¬ 
al Fire Ins. Co. v. Patterson, 41 P.2d 
645. 647, 170 Okl. 593. 

(10) "Execution par^e,” in French 
law defined as a right founded on an 
act passed before a notary, by which 
the creditor may immediately, with¬ 
out citation or summons, seize and 
cause to be sold the property of his 
debtor, out of the proceeds of which 
to receive his payment. It imports 
a confession of Judgment, and is not 
unlike a warrant of attorney.—Black 
L.D. 

(11) "Execution thereof.**—Edwin 
E. Hallenbeck, Inc., v. Hadley, 167 A. 
674, 676, 312 Pa. 176. 

(12) *Tn execution of a public 
statute for the -public benefit.**— 
Daugherty v. Superior Court in and 
for City and County of San Francis¬ 
co, 74 P.2d 649, 551, 23 Cal.App.2d 
739. 

(13) "In the execution of said dis¬ 
tress warrant.**—State v. Miller, 139 
S.B. 711, 712, 104 W.Va. 226. 

(14) "Labor and material furnish¬ 
ed *in the execution of a contract,'" 
as including all labor and material 
which contributes directly or indi¬ 


rectly to the completion of the work. 
—Franzen v. Southern Surety Co., 
246 P. 30. 34. 36 Wyo. 15, 46 A.L.R. 
496. 

(15) "Litigations arising out of 
interpretation or execution of this 
contract.*’—^Wood & Selick v. Com- 
pagnle Generate Transatlantique, C. 

C. A.N.Y., 43 F.2d 941, 942. 

(16) "Procure the execution of a 
contract."—Glick v. Daniel, 42 S.W. 
2d 1007. 1008, 184 Ark. 676. 

48- A maxim meaning "An execu¬ 
tion is the execution of the law ac¬ 
cording to the Judgment."—Black L. 

D. 

49. A maxim meaning "An execu¬ 
tion is the end and the fruit of law.*’ 
—Adams Gloss, citing Coke Litt. p 
289b. 

Applied in Kentzler v. Chicago, M. 
& St. P. R. Co., 3 N.W. 369, 47 Wis. 
641, 642. 

50. A maxim meaning "Execution is 
the fruit, the end and effect of the 
law."—Adams Gloss. 

51. A maxim meaning "The execu¬ 
tion of the law does no injury."— 
Adams Gloss. 

52. A maxim meaning "The law 
will not in its executive capacity 
work a wrong.*’—Broom Leg.Max. 

Applied lA 

Ohio.—Moore v. Adams, 8 Ohio 372, 
374, 32 Am.D. 723. 

Pa.—Lincoln v. Pennsylvania Ware¬ 
housing Co., 20 Phila. 217, 220. 

53. Black L.D. 

54. Black L.D. 

56. Black L.D. 

56. Black L.D. 
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EXECUTIONS 

This Title includes enforcement of judgments and orders in civil actions and proceedings in general, 
by final process, against property or against the person; nature of such process in general and of differ¬ 
ent forms of writs of execution; property subject to execution in general; issuance, requisites, and va¬ 
lidity of executions, and correction and amendment thereof; levy or service, and lien of executions; quash¬ 
ing or setting aside executions, affidavits of illegality, restraining enforcement or stay of execution, dis¬ 
charge of poor debtors, and other relief from executions; claims of third persons to property levied on, 
and trial of right of property; sales under execution, redemption of property sold, or conveyance there¬ 
of by officer to purchaser; return of executions, satisfaction and discharge thereof, and distribution of 
proceeds; proceedings supplementary to execution; and liabilities of persons other than officers for wrong¬ 
ful procuring, issuance, levy, etc., of executions. 

natters not In this Tilto, tren t ed elsewhere In this work, see DesorlptlTO-Wordl Index 

Analysis 

I. VATUBE AND ESSENTIALS IN OENEBAL §§ 1-17 
n. PBOPEBTT SUBJECT TO EXECUTION, §§ 18-55 
m. ISSUANCE, FOBM, AND BEQUISITES OF WBIT, §§ 56-87 

IV. LEW OF WBIT, AND CUSTODY OF PBOPEBTT, §§ 88-122 

V. LIEN, §§ 128-138 

VI. STAY, QUASHINO, VACATION, AND BELIEF AOAINST EXECUTION, §§ 139-164 

Vn. CLAIMS BY THIBD PEBSONS, §§ 166-195 

A. Ik Gkkbral, §§ 165-168. 

B. Statutost Pboobedinos to Establish Claihs, §§ 169-195 
vm. SALE, §§ 196-252 

A. Natdbb, NECESsirr, akd Rbothsites, §§ 196-229 

B. Opekiko OB Vacatiko, akd Collateral Attack, §§ 230-242 

C. FBOoeeds, §§ 243-252 

IX. BEDEMPTION, |§ 253-265 

X. CONVEYANCE TO PUBOHASEB, §§ 266-283 

XL TITLE, BIOHTS, AND LIABILITIES OF PUBOHASEB, §§ 284-313 
xn. BETUBN, §§ 314r-330 

TITT. payment, satisfaction, and DISOHABOB, §§ 331-344 
XIV. SUPPLEMENTABY PBOOEEDINaS, §§ 345-402 

XV. EXTENT, BLEOIT, AND SPECIAL EXECUTIONS AGAINST WAGES AND OTHEB OBED- 
ITS, §$ 403-406 
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EXECTITIONB 


XVI. EXEGTTTION AGAINST PEB80N, §| 407-450 

A. NAtruRB, Righx Ti>» Aim Peioobedikgs to Pboourb* §§ 407-428 

B. Discharge and Rbarrest, §§ 429-450 

XVn. WRONGFUL EXECUTION, §§ 451-458 

Sub-Analysis 

L NATURE AND ESSENTIALS IN GENERAL—p 133 

§ 1. Definition and nature—133 

2. Constitutional and statutory provisions—134 

3. Assignability of writ—^p 135 

4. Actions and proceedings in which executions authorized—^p 135 

5. Judgment, decree, or order as basis of writ—^p 136 

6. - Form and requisites in general—p 137 

7. - Particular judgments—p 139 

8 . - Validity—p 141 

9. - Rendition and entry or docketing—^p 142 

10. - Transcript of judgment of inferior court—p 143 

ill. Effect of acts or proceedings after judgment—^p 143 

12. Particular forms of writ—^p 145 

13. Existence of br resort to other remedy—^p 147 

14. Persons entitled to execution—^p 148 

15. Persons against whom execution may issue—p 150 

16. Simultaneous and successive executions—p 150 

17. Agreement not to issue—^p 151 

n. PROPERTY SUBJECT TO EXECUTION—p 152 

§ 18. In general—p 152 

19. Personal property in general—p 153 

20. Crops, trees, and fruits—p 154 

21. Fixtures—^p 156 

22. Franchises—p 156 

23. Intoxicating liquors—^p 156 

24. Money—p 157 

25. Patents, copyrights or literary property, trademarks, etc.—p 157 

26. Membership or seat in stock exchange—^p 158 

27. Wages and salaries—^p 158 

28. Choses in action—^p 158 

29. - Bills, notes, and other evidences of indebtedness—^p 159 

30. - Interests under insurance policies—^p 160 

31. -Judgments—p 160 

32. - Shares of stock—^p 161 

/^33. Real property in general—^p 163 

34. Property of corporations—^p 163 

35. Property of public or quasi public corporations—p 164 
^36. Particular estates or interests in general—^p 167 

37. Leasehold interests—p 170 
<|g) Joint or several property—p 171 
39. Interests in public lands—^p 171 

Equitable estates and interests in general—^p 172 
41. Trust estates—p 174 
/t42. Interests under contracts—^p 176 
43. Rights or interests secured by liens—p 176 
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IL PROPERTY SUBJECT TO EZEOITTION-Clontmued 

§ 44. Property mortgaged or conveyed by trust deed to secure debt—p 176 

45. - Interest of mortgagor or grantor—p 176 

46. - Interest of mortgagee or grantee—^p 178 

47. Property pledged or pawned—^p 179 

48. Estate of decedent—180 

49. - Interests of devisees or legatees—p 181 

50. - Interests of heirs or distributees—p 181 

51. Ownership or possession of property—^p 182 

52. — Property held adversely—p 183 

53. - Property or rights conveyed or assigned—^p 184 

54. - Property consigned for sale or in custody of agent, factor, or bailee— 

184 

55. Property in custody of law—p 185 

in. ISSUANCE, FORM, AND REQUISITES OF WRIT—p 188 

§ 56. Jurisdiction and authority to issue and control—^p 188 

57. Conditions precedent—^p 190 

58. - Notice and demand—p 190 

59. -Leave of court—p 191 

60. -Order for issuance—^p 195 

61. Issuance on transcript of inferior court—^p 195 

62. Issuance on judgment on appeal from justice of the peace—p 199 

63. County to which execution may issue—p 199 

64. -Docketing or filing transcript—p 200 

65. Death of parties after judgment—p 201 

66. Time for issuance—^p 204 

67. Acts constituting issuance; delivery to officer—^p 208 

68. -Recording—p 209 

69. Form and contents of writ—^p 210 

70. - Conformity to judgment—^p 210 

71. - Name in which writ should run—p 211 

72. - Direction to officer—^p 211 

73. - Recital and description of judgment—p 212 

74. - Recital and description of parties—^p 213 

75. - Statement of amount—^p 215 

76. - Command to levy and make amount—^p 217 

77. - Directions as to property to be taken—^p 217 

78. - Directions for return—^p 218 

79. -Teste, date, signature, and seal—^p 219 

80. -Indorsements—p 221 

81. -Alteration or spoliation of writ—^p 221 

82. -Amendments—^p 222 

83. — Collateral attack—^p 224 

84. - Defects, objections, and waiver—p 225 

85. Alias, pluries, and renewed writs—^p 225 

86. Presumption as to validity—^p 233 

87. Effect of invalidity—^p 234 

IV. LEVY OF TVBIT, AND CUSTODY OF PROPERTY—p 234 

§ 88. Definitions and nature—^p 234 

89. Matters precluding levy—p 234 

90. Control of writ and directions to officer—^p 234 
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105. - Entry or indorsement of levy—^p 257 
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108. -Objections to irregularities and waiver thereof—p 270 

109. Quashing or setting aside levy—^p 271 

110. Operation and effect of levy—p 273 
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121. Delivery of property to creditor in satisfaction—p 288 

122. Criminal responsibility for removal or secretion of property levied on—^p 289 


V. LIEN—p 289 

§ 123. 

124. 

-125. 

126. 

127. 

128. 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 


Nature, creation and existence—^p 289 
Commencement—p 290 

Property or interests affected, and extent of lien—p 291 

-Territorial extent—p 293 
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-Transfer of property—p 302 

Proceedings to determine priorities—^p 303 
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Loss or suspension—p 305 

-Abandonment or release of levy—p 305 

- Death of party—p 305 

- Delay in executing writ—p 306 
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against the person—^p 308 

-Other acts or bmissions destroying or suspending lien—^p 309 

M Restoration of lien—^p 310 
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144. -Jurisdiction and proceedings—^p 330 
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^151. Injunction—^p 349 

152. -Grounds—^p 351 
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vn. CLAIMS B7 THIRD PERSONS—p 885 

A. In General—^ p 385 

§ 165. Intervention in original action—^p 385 

166. Statutory trial of right of property—^p 386 

167. Motion—p 386 
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B. Statutory Proceedings to Establish Claims—^ p 387 

§ 169. Nature and form—^p 387 

170. Who may institute—^p 391 
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179. Jurisdiction and venue—^p 399 

180. Parties—^p 399 
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vxJLl. SAIiE—p 432 

A. Nature, Necessity, and Requisites— p 432 

§ 196. Definition, nature, and distinctions—p 432 

197. Necessity for, conditions precedent, and impediments to sale—^p 433 

198. Statutory provisions—p 434 

199. Authority of officer to sell—^p 434 

200. - Venditioni exponas—p 435 

201. Conduct and mode of sale generally—^p 438 

202. - Sale of less than whole interest, and excessive sale—^p 440 

203. - Sale under several executions—^p 441 

204. - Public or private sale—p 441 

205. - Order of offering for sale—p 441 

206. - Terms and conditions—p 442 

207. Place of sale—^p 442 

208. Time of sale—p 444 

209. Postponement—^p 446 

210. Sale in parcels—^p 448 

211. Notice of sale—p 451 

212. Persons who may purchase—p 456 

213. Bids—p 458 

214. - Acceptance, withdrawal, or rejection—p 461 

215. - Assignment of bid—^p 462 

216. Payment of bid—^p 462 

217. - Cash or credit—^p 463 
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267. -Presumption of execution—p 554 

268. Constitutional and statutory provisions—p 555 

269. Authority to make—^p 555 

270. Time for making—p 556 
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§ 1. Definition and Nature 

a. In general 

b. Nature of as action or cauie of action 
a. In General 

An execution le a Judicial writ iaeuina from the court 
where the Judoment Is renderedy directed to an officer 
thereof, and running against the body or goods of a 
party, by which the judgment of the court Is enforced. 

An execution is a judicial writ^ issuing from the 
court where the judgment is rendered,2 directed to 
an officer thereof, and running against the body or 
goods of a party,2 by which the judgment of the 
court is enforced.^ It has also been defined as the 
end of the law;® final process and the end of the 
law;® the end and fruit of the law;^ the act of 
carrying into effect the judgment or decree of a 
court;® the final judgment of a court,® or other 
jurisdictions, and the writ which authorizes the offi¬ 
cer so to carry into effect such judgment a writ 
which authorizes the officer to carry a judgment 
into effect the process by which the debt, or 


damages, or other things recovered, and the costs 
adjudged, is obtained 2 the embodied power of the 
court, in the shape of a command to a ministerial 
officer,!* respecting the rights of the parties to the 
judgment, and imposing on the officer certain du¬ 
ties and liabilities prescribed by law.!^ 

The term has also been applied to the writ to give 
possession of anything recovered,!® and as includ¬ 
ing the acts done under the writ.!® It is a ‘‘man¬ 
date” as that term is defined by some statutes,!*^ 
and is the only method of enforcing a money judg¬ 
ment in an action at law.!® The commitment for 
failure to pay a fine for contempt has been held 
an execution, using the term in a broad sense.!® A 
tax warrant, while in the nature of an execution, is 
not, strictly speaking, an execution.®® Execution is 
not an indispensable adjunct of judicial process.®! 

In many jurisdictions the writ of execution is 
statutory.22 As used in statutes the term “execu¬ 
tion” is often construed in a broad sense as includ¬ 
ing more than the writ as already defined,®* al- 


!• Mo.—Hamant v. Creamer, 63 A. 

73$, 101 Me. 222, 8 Ann.Cas. 16C. , 
Tex.—Chandler v. Riley, Civ.App., 
210 aw. 716. 

a. N.C.—Gooch V. Gregory, 65 N.C. 
142. 

23 C.J. p 305 note 4. 

Similar daflnitloa 

Mass.—Miller v. London, 1 N.E.2d 
198. 294 Mass. 300. 

23 C.J. p 305 note 4 [aj. 

3. U.S.—Brown v. U. S., 6 Ct.Cl. 171, 
178. 

Kan.—Webber v. Harshbarger, 47 P. 

166, 167, 5 Kan.App. 185. 

23 C.J. p 305 note 5. 

DlatrasB dlatlagniahad 
A distress is not a Judicial proc¬ 
ess, and under it only such property 
can be taken as is tangible and ca¬ 
pable of seisure and sale.—Acme 
Harvesting Mach. Co. v. Hi^nkley. 122 
N.W. 4 82. 23 S.D. 609, 613, 21 Ann. 
Cas. 743—18 C.J. p 1290 note 73 tb]. 

4 . Cal.—Painter v. Berglund, 87 P. 
2d 360, 31 Cal.App.2d 63. 

N.M.—Crowell y. Kopp, 189 P. 662, 
663, 26 N.M. 146. 

N.C.—Hyman v. Jones, 171 S.B. 103, 
205 N.C. 266. 

Va.—OrlsEle v. Fletcher, 105 S.E. 

467, 127 Va. 663. 

23 C.J. p 305 note 6. 

5. Ind.—‘McKinster v. Sager, 72 N. 
B. 854, 163 Ind. 671, 106 Am.S.R. 
268, 68 Li.R.A. 273. 

23 C.J. P 805 note 8. 

e. N.H.—Hurlbutt v. Currier, 38 A. 

602, 68 N.H. 94. 

23 C.J. p 305 note 9. 


7. Mo.—Weniger v. Weniger, App.. 
32 S.W.2d 776, 776, citing Corpus 
Juris, 

23 C.J. p 305 note 10. 

Similar dsflaitions 

N.C—Scott Rcgi.«iter Co. v. Holton, 
157 S.E. 433, 200 N.C. 478. 

23 C.J. p 305 note 10 [a]. 

8. Idaho.—Bacon v. Federal Mining 
& Smelting Co., 112 P. 1065, 19 
Idaho 136. 

23 C.J. p 305 note 11. 

9. Tex.—Lockridge v. Baldwin, 20 
Tex. 302, 70 Am.D. 386. 

23 C.J. p 305 note 12. 

10. Fla.—Haulerson v. Peeples, 87 
So. 629, 81 Fla. 206. 

23 C.J. p 306 note 13. 

11. Kan.—Webber v. Harshbarger. 
47 P. 166. 5 Kan.App. 185. 

23 C.J. p 306 note 14. 

19. Ala—Steele v. Johnson, 62 Ala. 
323, 327. 

23 C.J. p 306 note 16. 

13. Ohio.—Kelley v. Vincent, 8 Ohio 
St. 416. 

23 C.J. P 306 note 16. 

14. Ark.—Beard v. Wilson, 12 S.W. 
667, 52 Ark, 290. 

23 C.J. p 306 note 17. 

15. Pa.—Girard Life Ins. Annuity & 
Trust Co. V. Farmers' & Mechan¬ 
ics* Nat. Bank, 67 Pa. 388, 397. 

23 C.J. p 306 note 18. 

16. Tex.—Shields v. Stark, Civ.App., 
61 S.W. 540. 

23 C.J. p 306 note 19. 
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To execute writ is to perform ful¬ 
ly its mandate.—State v. Miller, 139 
S.E. 711, 104 W.Va. 226. 

17. N.Y.—Belfer v. Ludlow. 126 N. 
Y.S. 130, 69 Misc. 486, affirmed 127 
N.Y.S. 62.3, 143 App.Div. 147. 

18. N.Y.—Bolfer v. Ludlow. 326 N. 
Y.S. 130, 69 Misc. 486. 

19. Mo.—Ex parte Shull. 121 S.W. 
30, 221 Mo. 62.3, 133 Am.S.R. 496. 

23 C.J. p 306 note 22. 

80. S.D.—^Acme Harvesting Mach. 
Co. V. Hinkley, 122 N.W. 482, 23 S. 
D. 609, 21 Ann.Cas. 743. 

61 C.J. p 1045 notes 24-27. 

81. U S —Federal Housing Adminis¬ 
tration. Region No. 4 v. Burr. 60 
S.Ct. 488, 309 U.S. 242, 84 L.Ed. 
724, affirming 286 N.W. 169, 289 
Mich. 9J, certiorari granted Feder¬ 
al Housing Administration Region 
No. 4 V. Burr, 60 S.Ct. 129, 308 U.S. 
541. 84 L.Kd. 466. 

88. Ohio.—Long & Allstatter Co. v. 
Willis, 3 N.E.2d 910, 62 Ohio App. 
299, appeal dismissed W'lllis v. 
Long & Allstatter Co., 2 N.E.2d 
600, 131 Ohio St. 287. 

83. N.J,—Smith v. Young, 12 N.J. 
Law 300. 

23 C.J. p 306 note 26. 

Attachment 

The term "executions’* as used In 
New Mexico Code 1916 § 1267, deal¬ 
ing with commissions which the 
sheriff may charge in cases, where 
the sheriff has collected a Judgment 
on execution without making a sale 
of the Judgment debtor's property, is 
sufficiently broad to Include attach- 
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though it is sometimes used as merely equivalent 
to a fieri facias.^^ Thus, it sometimes embraces all 
the appropriate means to execution of the judg¬ 
ment all means by which the judgments or de¬ 
crees of courts are enforced all processes issued 
to carry into effect the final judgment of a court 
all processes and proceedings in aid of, or supple¬ 
mental to, execution that are customary in civil 
cases and it is sometimes used as the equivalent 
of “order of salc”29 of “judgment,”*® or seizure of 
property.*! Generally, the term as used in a stat¬ 
ute is broad enough to include both executions 
against property and executions against the per¬ 
son.** It is to be distinguished from “a copy of the 
judgment,”** and “garnishment.”*^ The words 
“levy and sale” may be equivalent to the word “ex¬ 
ecution.”** The term “executions” sometimes in¬ 
cludes a special execution under an attachment 
act.** As used in certain statutes, an execution has 
been distinguished from a judgment.**^ 

Executory proceedings operate in rem and not in 
personam.** 

b. Nature of aa Action or Oause of Action 

While the lesuance and levy of an execution la a 


remedy by which the creditor eeeka to eeeure aatlafectlon 
of hts debt. It la not a cauae of action, an action, or a 
apodal proceeding. 

The issuance and levy of execution against a 
judgment debtor is a remedy by which the creditor 
seeks to secure satisfaction of his debt, but it is no 
part of the remedy by which it is determined wheth¬ 
er there is a debt or demand owing to him.** An 
execution is neither a cause of action,^* an action,^! 
nor a special 'proceeding,^* although certain execu¬ 
tion proceedings have been held to be actions or 
suits.^* Moreover, it is held that a statute provid¬ 
ing that there shall be but one form of civil action 
includes in the term “civil action” the remedies pro¬ 
vided for the enforcement of judgments.^^ 

§ 2. Constitutional and Statutory Provisions 

Constitutional and statutory provisions relating to 
executions, where enacted, are controlling. 

Various statutory provisions have been enacted 
in the different jurisdictions, relative to executions, 
to which the general rules as to the constitution¬ 
ality, interpretation, operation, and effect of stat¬ 
utes in general have been applied.^* Generally, 
statutes authorizing or prohibiting executions will 


ment, under circumstances of some 
cases.—^Jones-Noland Drilling Co. v. 
Bixby, 282 P. 382, 384, 34 N.M. 413. 

M. U.S.—In re Teuscher, C.C.Mo., 
23 F.Ca8.No.l3,846. 

23 C.J. p 306 note 27. 

26. Cal.—Bank of America N. T. & 
S. A. V. Kata, 113 P.2d 769, 46 Cal. 
App.2d 138. 

23 C.J. p 306 note 28. 

26. U.S.—Pierce v. U. S., Mo., 267 
F. 614, 171 C.C.A. 1, rehearing de¬ 
nied 260 F. 168, 171 C.C.A. 194, cer¬ 
tiorari denied 40 S.Ct. 16, 260 U.S. 
670, 63 Li.Ed. 1199, and modified on 
other grounds 41 S.Ct. 366, 266 U. 
S. 398, 66 Li.Ed. 697. 

23 C.J. p 306 note 29. 

27. Tex.—Blanscet v. Palo Duro 
Furniture Co., Civ.App., 68 S.W.2d 
627. 

23 C.J. p 306 note 30. 

**3naal prooMS*’ as used In par¬ 
ticular statutes has been held to 
comprise writs of execution.—Amis 
V. Smith. Miss., 16 Pet. 303, 313, 10 
L.Ed. 973. 

Mbadamiui may he considered as 
execution. 

N. C.—Maryland Casualty Co. v. Le- 
land, 199 S.E. 7. 214 N.C. 236. 

Tex.—Tett v. Cook, 268 S.W. 716, 
717, 116 Tex. 176. 

28 C.J. p 19 note 66 [a], [b]. 

S8i U.S.—^Pierce v. U. S., Mo., 267 
F. 614, 171 G.C.A. 1, rehearing de¬ 
nied 260 F. 168, 171 C.C.A. 194, 
certiorari denied 40 S.Ct 16. 250 
U.S. 670, 63 L.Bd. 1199, and modi¬ 


fied on other grounds 41 S.Ct. 365, 
255 U.S. 398, 66 L.Ed. 697. 

29. Okl.—Bartlett Mortg. Co. v. 
Morrison, 81 P.2d 318, 322, 183 Okl. 
214. 

Tex.—Blanscet v. Palo Duro Furni¬ 
ture Co., Civ.App., 68 S.W.2d 627— 
Carlton v. Hoff. Civ.App., 292 S.W. 
642, 646. 

23 C.J. p 306 note 32—46 C.J. P 1131 
note 12 [a]. 

Prooess on judgment decreeing fore¬ 
closure 

Tex.—Chandler v. Kiley, Civ.App., 
210 S.W. 716. 

30. Oa.—Georgia R. & Banking Co. 
V. Wright, 63 S.E. 261, 124 Ga. 696, 
reversed on other grounds 28 S.Ct. 
47. 207 U.S. 127, 62 L.Ed. 134, 12 
Ann.Cas. 463. 

23 C.J. p 307 note 33. 

3L La.—Frank v. Currie, App., 172 
So. 843, 848. 

32. N.J.—Kemble v. Harris, 36 N.J. 
Law 626, 529. 

33. U.S.—Brown v. U. S., 6 CtCl. 
171, 179. 

84. Tex.—Shields v. Stark, Civ.App., 
61 S.W. 640. 

35. Kan.—Miami County v. Wanz- 
oppeche, 8 Kan. 364, 370. 

30. Ill.—^Unlon Nat Bank v. Byram, 
22 N.E. 842, 181 Ill. 92. 

87. S.C.—Ingram v. Belk, 19 S.C.Eq. 
Ill, 112. 

80. La.—Landry v. Grace, 120 So. 
770, 167 La. 1042. 
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39. Ohio.—Chandler v. Horne, 164 
N.E. 748, 23 Ohio App. 1. 

40. N.D.—-Welsbecker v. Cahn, 104 
N.W. 513, 614, 14 N.D. 390. 

41. U.S.—Lahman v. Supernaw, D. 
C.Okl., 47 P.2d 610. 

23 C.J. p 309 note 84. 

42. N.Y.—Matter of Warner, 66 N. 
Y.S. 586, 39 App.Div. 91. 

43. Pa.—McDonald v. Stear, 7 Pa. 
Dist. 190. 

23 C.J. p 309 note 86. 

44. Cal.—Humiston v. Smith, 21 
Cal. 129. 

45. Construction of statutes 

(1) Statutes relating to execution 
must be construed to give effect, 
whenever possible, to every one of 
them.—^Hecht v. Sanger, 216 N.Y.S. 
409, 126 Misc. 736, reversed on other 
grounds 218 N.Y.S. 676, 128 Misc. 
380. 

(2) Statute amending statute on 
executions is remedial and should be 
liberally construed.—Harcum v. 
Greene, 166 A. 717, 111 N.J.Law 129. 

(3) The Execution Act must be 
considered in its entirety.—Moran v. 
Joyce, 11 A.2d 420, 124 N.J.Law 266. 

(4) All statutes providing for col¬ 
lection of debts, liens, proceedings 
supplementary to execution, and oth¬ 
er methods of attaching property 
and satisfying judgments, house¬ 
holder's exemption laws, and laws 
against assignment of wages, must 
be construed in pari materia when 
dealing with question of executions 
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not be considered as retroactive unless the language 
employed expressly so warrants,^* although a statute 
in general terms exempting certain property from 
levy and sale on execution has been held applicable 
to debts contracted previous to the passage there- 
of.^7 The state may provide that some forms of 
property may be reached by creditors through exe¬ 
cution or other process.^* Statutes relating to at¬ 
tachments are generally not applicable to execu¬ 
tions.^® 

§ 3. Assignability of Writ 

Subject to statutory provisions applicable thereto, the 
writ Is assignable. 

It has been said that there might be a legal diffi¬ 
culty in transferring the writ so that the assignee 
could maintain a suit founded on it, although the 
right of receiving the money on it and of direct¬ 
ing the officer in its execution is clearly assigna¬ 
ble.®® In other cases, however, the assignment has 
been held to be valid,and under some statutes a 
transfer must be made under certain conditions.®® 
Statutes sometimes provide that a transfer, to be 
valid, must be in writing.®® When the transfer is 
in writing and entered on the fieri facias with in¬ 
tention to pass title, possession and actual delivery 
is not essential to the validity of its transfer by the 
plaintiff in fieri facias or his assignee.®^ Whether 


a payment by a third person constitutes a satisfac¬ 
tion or a transfer depends on the intention of the 
parties.®® An assignment by an attorney in fact, 
having only a naked power to act in the suit in 
plaintiff.s name, is no evidence that the assignee is 
a purchaser for valuable consideration.®® An exe¬ 
cution which is void in the hands of the original 
judgment creditor is void and without effect even 
though transferred and assigned to another for val¬ 
uable consideration.®*^ 

§ 4. Actions and Proceedings in Which Exe¬ 
cutions Authorized 

Exacutlont are authorized In varioua actiona or pro- 
ceedinga, Including actiona and proceedinga for the re¬ 
covery of a money Judgment. 

It may be broadly stated that executions are au¬ 
thorized in any actions or proceedings in which a 
money judgment is recoverable, and in any other 
actions or proceedings where authorized by statute. 
A statute providing that judgments for penalties 
may be enforced by execution in like manner as 
judgments in civil cases are enforced applies to all 
judgments for penalties, whether recovered by civil 
or criminal proceedings.®® 

In the code states where judgments at law and 
decrees in equity arc all denominated judgments, a 
judgment requiring the payment of money, although 


and exemptiona.—Martin v. Loula. 

195 N.E. 881, 208 Ind. 346, denying 
rehearing 194 N.E. 178, 208 Ind. 346, 
followed in White v. White, 194 N.E. 
355, 208 Ind. 314, rehearing denied 

196 N.E. 95, 208 Ind. 314, Indianapo- 
lla Morria Plan Co. v. Fitzgerald, 194 
N.E. 355, 207 Ind. 708, Tam v. Bast 
Side Loan Co.. 194 N.E. 355, 207 Ind. 
709, Benson v. Sandusky, 194 N.E. 
355, 207 Ind. 709, and Barlow v, Kcl- 
lar, 194 N.E. 356, 207 Ind. 709. 
Ctonatniotloii of fodoral stainto 
U.S.- ‘In re Chateaugay Ore & Iron 

Co., N.Y., 9 S.Ct. 160, 128 U.S. 644, 
554, 32 L.Ed. 608. 

23 C.J. p 310 note 92 [a]. 

State statataa ooaatzuod 

Mo.—Llndell v. Wash. 3 Mo. 612. 

48k Ga.—Lockhart v. Tinley, 16 Ga. 
496. 

23 €.J. p 309 note 90. 

47. N.T.—Morse v. Goold, 11 N.Y. 

281, 62 Am.D. 103. 

23 C.J. p 309 note 91. 

4a N.Y.—Sand v. Beach, 200 N.E. 
821, 270 N.Y. 281, modifying 280 
N.Y.S. 789, 244 App.Dlv. 784. 

N.C.—^Merchants Bank v. Weaver, 
197 S.E. 661, 213 N.C. 767. 

OoUvory of ponoaal property at ap- 
praiaeBMn.t 

The constitution of the United 


States, prohibiting the states from 
making anything but gold and sil¬ 
ver a legal tender and from passing 
any law impairing the obligation of 
contracts did not, as to antecedent 
debts, repeal the Acts Assem. 1716c 
16, relating to the execution of a 
fieri facias, by delivering up the 
personal estate at an appraisement, 
and the delivery over to the creditor 
of sufficient to satisfy his execution. 
—Donaldson v. Harvey, 8 Harr. & 
M., Md., 12. 

Statutes held ooastitutioaal 

U.S.—Endicott-Johnson Corporation 

V. Encyclopedia Press, 45 S.Ct. 61, 
266 U.S. 285, 69 L.Ed. 288, affirm¬ 
ing Encyclopedia Press, Inc. v. 
Endicott-Johnson Corporation, 138 
N.E. 474, 234 N.Y. 627, affirming 
191 N.Y.S. 924, 200 App.Div. 847. 

49. Or.—Miller v. Shute, 107 P. 467, 
66 Or. 603. 

50. N.J.—Ayres v, Swayze, 6 N.J. 
Law 812. 

51. Ga.—Hill V. McCulloch, 20 Ga. 
637. 

23 C.J. p 310 note 96. 

58. Ga.—Fuller v. Dowdell, 11 S.E. 

773, 85 Ga. 463. 

23 C.J. p 310 note 97. 

Authozity to tvaasfer 
Without express authority a sher¬ 
iff cannot transfer a fieri facias in 
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his hands for collection.—Shurley v. 
Black, 119 S.E. 618, 156 Ga. 683—23 
C.J. p 310 note 97 [a]. 

Duty to transfer 

While an attorney of record may 
transfer an execution subject to 
ratification of plaintiff therein, in 
view of Civ.Code 1910 § 5970, he is 
not required to make such transfer 
on tender of the amount due by a 
third person or by defendant with a 
request for transfer to another who 
advanced the money with which 
such tender was made.—Shurley v. 
Black, supra. 

53. Ga.—Colter v. Livingston, 114 
S.E. 430. 154 Ga. 401. 

23 C.J. p 310 note 98. 

54. Ga.—Colter v. Livingston, su¬ 
pra. 

55. Mass.—^Hunneman v. Lowell 
Inst, for Sav., 91 N.E. 626, 205 
Mass. 441. 

56. Ky.—Caldwell v. Dean, 6 LItt. 
Sel.Cas. 239. 

67. Ga.—^Wlnn v. Armour & Co., 193 
S.E. 447, 184 Ga. 769. 

5a U.S.—Pierce v. U. S., Mo., 41 S. 
Ct. 365, 256 U.S. 398, 65 L.Bd. 697. 
modifying 267 F. 614, 171 C.C.A. 1, 
rehearing denied 260 P. 158, 171 C. 
C.A. 194, certiorari denied 40 S.Ct. 
15, 260 U.S. 670, 63 L.Bd. 1199. 
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in the form of a decree, in equity^ is enforceable 
by execution.®® 

§ 5. Judgment, Decree, or Order as Basis of 
Writ 

a. In general 

b. Several executions on one judgment 

c. One execution on separate judgments 

a. In General 

Except ae It may be otherwiae provided by statute* 
an execution cannot lawfully laaue other than on a final 
Judgment or decree pronounced by a competent court 
which has determined the respective rights and liabilities 
of the parties. 

Except as it may be otherwise provided by stat- 
ate, an execution cannot be lawfully issued on other 
than a final judgment or decree pronounced by a 
competent court which has determined the respec¬ 
tive rights and liabilities of the parties litigant,®® 
and an execution issued without a judgment or de¬ 
cree to support it is void and confers no authority 
on the officer to whom it is directed.*^ The courts 
adhere to this rule with strictness; the parties to 
the action cannot by agreement confer on a clerk 
authority to issue execution for a debt not evidenced 
by a judgment,®® and a mere verdict®® or finding,®^ 
or copy of the judge’s bench notes,®® or a decree or 
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order that money be brought into court,®® or an 
award,®'^ or an order of the probate court stating 
a guardian's account and ordering him to pay to 
his successor, the balance found due from him on 
such accounting,®® is not sufficient where no judg¬ 
ment has been rendered. So, too, a filing of the 
necessary papers authorizing an entry of judgment 
by confession in vacation without such entry actu¬ 
ally being made is not sufficient.®® A judgment ren¬ 
dered after the issuance of the execution will not 
have a retrospective effect so as to validate the ex¬ 
ecution.*^® An agreed order of settlement has been 
held not a judgment on which execution might is¬ 
sue, although entered of record. 

A replevin bond, having the force of a judgment, 
is sufficient basis for the issuance of an execution.*^® 

Orders for the payment of money are, by statute 
in some jurisdictions, enforcible by execution 
but it has been held that such a statute does not 
apply where money is directed to be paid into court 
as distinguished from to a party or other person. 

b. Several Exeentions on One Judgment 

Separate executions cannot be taken out on different 
portions of a single Judgment. 

Plaintiff cannot divide his judgment and take out 
separate executions for different portions thereof.*^® 


XXSCUTWNS 


59. Ind.—Hord v. Bradbury, 59 N.E. 

31, 166 Ind. 30. 

23 C.J. p 316 note 6. 

Enforcement of decrees in equity 
generally see Equity 9 ®17. 

60l Ky.—Carmical v. Broughton’s 
Adm’x, 61 S.W.2d 612, 249 Ky. 749. 
Mass.—City of Boston v. Santosuos- 
80 , 31 X.E.2d 672, 308 Mass. 202. 
Mo.—Bovard v. Bovard, 128 S.W.2d 
274, 277, 233 Mo.App. 1019, quot¬ 
ing Ctozpns Juris. 

23 C.J. p 314 note 87. 

**Judgttieut’* is usually Imposed iu 
luvltum, although it may be for en¬ 
forcement of an indebtedness previ¬ 
ously contracted, and it is immedi¬ 
ately payable and enforceable by 
execution against the property of a 
Judgment debtor who has property 
which is not exempt from execution. 
—Cherey v. City of Long Beach, 26 
X.E.2d 946, 282 N.Y. 382, affirming 
17 N.Y.S.2d 641, 258 App.Div. 986. 
ITsgsssity In particular aotlOBs or 
prooasdiuga 

Although common-law rule that a 
Judgment must precede an execution 
Is subject to statutory Innovations, 
in an action for commissions for 
services rendered in procuring a 
loan, no execution for the debt could 
issue without a final Judgment be¬ 
ing entered against defendant.—Le 
Manager v. Northwestern Barb Wire 
Co., 16 N.E.2d 824, 296 IlLApp. 668. 


'Proceeding to establlsli claim against 
estate 

A proceeding under the statute 
providing that, when notice is given 
of a disputed claim against an es¬ 
tate, the Judge of the court having 
Jurisdiction of the administration 
shall on written application hear 
and pass on its validity, does not 
lead to a money Judgment on which 
execution may issue, but is intend¬ 
ed only to fix the rights of parties 
to a fund in trust, being administer¬ 
ed in that court, so as to determine 
who is entitled thereto on distribu¬ 
tion.—Tillery v. Commercial Nat. 
Bank of Anniston, 4 So. 2d 125, 241 
Ala. 66l 

61. U.S.—Salinas v. Jones, D.C. 
Tex., 60 F.2d 1049. 

Idaho.—Evans v. City of American 
Falls, 11 P.2d 363, 368, 62 Idaho 
7, Citing Corpui Juris. 

Mo.—Bovard v. Bovard, 128 S.W.2d 
274, 277, 233 Mo.App. 1019, quot¬ 
ing Obrpns Juris. 

23 C.J. p 314 note 88. 

62. La.—Strother v. Richardson, 30 
La.Ann. 1269. 

63. WasK-^-Bassett v. McCarty, 101 
P.2d 675, 3 Wash.2d 488. 

23 C.J. p 314 note 90. 

64. Ind.—Sare v. Butcher, 40 N.E. 
749, 141 Ind. 146. 
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65. Ala.—Brightman v. Merriweth- 
er, 25 So. 994, 121 Ala. 602. 

66 . Md.—United Lines Tel. Co. v. 
Stevens. 8 A. 908, 67 Md. 166. 

23 C.J. p 314 note 93. 

67. Pa.—Book v. Edgar, 3 Watts 29. 
ea. Ill.—Kingsberry v. Hutton, 30 

N.E. 600, 140 111. 603, affirming 40 
Ill.App. 424. 

69. Ill.—Knights v. Martin, 40 N.E. 
358, 155 Ill. 486. 

23 C.J. p 314 note 96. 

70. Mo.—Bovard v. Bovard, 128 S. 
W.2d 274, 277, 233 Mo.App. 1019, 
quoting Corpus Juris. 

23 C.J. p 314 note 97. 

71. Ky.—S. L. Crook Corporation v. 
Deboe, 113 S.W.2d 446, 271 Ky. 832. 

72. Ky.-^Moss v. Moss. 5 Ky.Op. 
464—Minor v. Clarkson, 1 Ky.Op. 
889. 

23 C.J. p 316 note 99. 

73. N.Y.—Kane v. Rose, 84 N.Y.S. 
Ill, 87 App.Div. 101, affirmed 69 
N.E. 1126, 117 N.Y. 657. 

23 C.J. p 316 note 9. 

74. N.Y.—Devlin v. Hinman, 67 N. 
Y.S. 663, 40 App.Div. 101, affirmed 
55 N.E. 886, 161 N.Y. 116. 

76. U.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 68 F.2d 305, 312, quoting 
Corpus Juris. 

23 C.J. p 816 note 12. 
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Thus, a money judgment being an entirety, separate 
executions cannot issue on each of the counts of 
the complaint, although there were findings and a 
judgment on each count separately;^® but where a 
judgment decrees a distinct and separate amount 
in favor of particular plaintiffs, a separate execu¬ 
tion may issue in favor of each.'^'^ Where plaintiff 
recovers a money demand and defendant is award¬ 
ed costs, the costs sliould be set off against plain¬ 
tiffs recovery and only one execution awarded for 
the recovery in excess of the costs but executions 
may issue severally to complainant in original bill 
and to complainant in cross bill for the sums ad¬ 
judged to them respectively.^® 

c. One Execution on Separate Judgments 

Each Judgment muat carry Its own execution, and a 
aingle execution cannot be laeued on two or more Judg¬ 
ments. 

WhHe a judgment creditor is entitled to issue ex¬ 
ecution on each judgment obtained against defend¬ 
ant,®® each judgment must carry its own execution, 
and a single execution cannot be issued on two or 
more separate judgments.®^ Thus, when separate 
judgments are recovered against several defendants 
in different suits, it is not permissible to issue one 
execution on such separate judgments, although they 
are all in favor of the same plaintifT.®^ Likewise, 
where two or more plaintiffs in separate actions 
obtain separate judgments against the same defend¬ 
ant, an execution should not be issued as if on a 
joint judgment, but an execution should be issur/1 
on each judgment;®® but where, in one action, judg¬ 
ments against one or more are entered at one time 
and against others at another time, one execution 
may be issued against all.®^ So plaintiff who holds 
several judgments against a debtor, and different 
sureties or indorsers, may, in the absence of any 


agreement to the contrary, issue execution on any 
one of the judgments.*® 

Void or voidable. A single execution on several 
judgments has been held not merely voidable but 
void.*® On the other hand, such execution has been 
held not void;*^ and it has been held that such an 
execution, while irregular, is not void if sufficient 
to identify the two judgments or if it contains suf¬ 
ficient recitals to indidate where the records of the 
judgment can be found, and if such records fully 
identify each judgment.*® 

§ 6. —— Form and Requisites in General 

a. General rules 

b. Direction for execution in judgment 

c. Necessity for final judgment 

d. Amount 

a. Ckneral Buies 

In general, eo long at the Judgment Is valid no par¬ 
ticular form it necettary to tupport an execution thereon, 
but there mutt be a Judicial aicertainment of the party 
to whom the money it due, and a clear etatement of the 
final determination of the court. 

The judgment need be in no particular form to 
support an execution thereon so long as its validity 
is unaffected,*® although where the statute pre¬ 
scribes a certain form of execution and judgment 
a substantial compliance therewith is necessary.®® 
There must, however, be a judicial ascertainment of 
the party to whom the money is due,®^ and a clear 
statement of the final determination of the court.®® 
Thus an execution cannot issue on a decree which 
leaves with the clerk for settlement a question not 
within his jurisdiction.®* There must be an abso¬ 
lute money judgment.®^ A judgment directing res¬ 
titution of money is a judgment for a sum of mon- 


76. U.R.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, su¬ 
pra. 

23 C.J. p 316 note 13. 

77. Tex.—Stewart v. Morrison. 17 
S.W. 16. 81 Tex. 396, 26 Am.S.R. 
821. 

76. N.Y.—^Johnson v. Ferrell, 10 
Abb.Pr. 384. 

79. Va.—Stuart v. Heiskell, 9 S.E. 
984, 86 Va. 191. 

80. Mo.—Steffen v. American Sure¬ 
ty Co. of New York, App., 224 S.W. 
102 . 

81. Ark.—Blffham v. Dover, 110 S. 
. W. 217, 86 Ark. 328. 

23 C.J. p 316 note 17. 

88 . Vt.—Rider v. Alexander, 1 D. 

Chipm. 267. 

28 C.J. p 816 note 18. 


83. Va.—Stuart v. Heiskell, 9 S.E. 

984. 86 Va. 191. 

23 C.J. p 316 note 19. 

84k. Va.—Walker v. Commonwealth, 
18 Gratt. 13, 59 Va. 13, 98 Am.D. 
631. 

86 . Pa.—Marshall v. Franklin Bank, 
26 Pa. 384. 

23 C.J. p 316 note 21. 

86 . U.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 58 F.2d 305. 

23 C.J. p 316 note 22. 

87. Okl.—Keaton v. ShiHett, 68 P.2d 
102, 178 Okl. 687. 

88 . Kan.—Duxan v, Herman, 102 P. 
466, 80 Kan. 302. 133 Am.S.R. 209. 

8 »i Tex.—^Ryan v. Raley, 106 S.W. 

750, 48 Tex.Civ.App. 187. 

28 C.J. p 316 note 24. 
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90. Ga.—^Atlanta v. Grant, 67 Ga. 
340. 

91. Miss.—Hines v. Noah, 62 Miss. 
192. 

98. Iowa.—^Winter v. Coulthard, 62 
N.W. 732. 94 Iowa 312. 

23 C.J. p 316 note 27. 

93. Conn.—Donalds v. Plumbs, 8 
Conn. 447. 

94. Cal.—Baar v. Smith, 255 P. 827, 
201 Cal. 87. 

23 C.J. p 316 note 29. 

Penomal Judgmeat for money 

Judgment, ordering defendants to 
pay over to plaintiffs stated sum 
**loaned by defendants as trustees 
. • . in violation of their trudt,** 
is a personal Judgment for such sum, 
not merely an order to pay It over 
if and when loans were repaid, so 
that plaintiffs were entitled to exe- 
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cy within an execution statute.®® A judgment for 
the payment of money and the delivery of property 
may be enforced by execution.®® Execution on a 
decree establishing a general lien on all of defend¬ 
ant's property could be levied on particular lots 
without a special lien on such lots, even if a por¬ 
tion of the decree which established a special lien 
on such lots was void.®^ If judgment is vacated as 
to deceased defendant, and entered nunc pro tunc 
against the survivors, only one execution can issue 
thereon.®® 

b. Direction for Execution in Judgment 

It ft not nocttttry that the Judgment or decree direct 
Issuance of execution. 

An execution is authorized, although no provi¬ 
sion to that effect is contained in the judgment®® 
or decree^ on which the execution is based. 

c. Necessity for Final Judgment 

To be a sufficient basis for an execution the Judg¬ 
ment or decree must be final. 

It is essential that the judgment, to be a sufficient 
basis for a valid execution, be not a mere interloc¬ 
utory order, or dependent on a mere contingency, 
but it must be a final determination of the conten¬ 


tion between the parties;® and must dispose of all 
the parties;® and where a joint judgment is opened 
as to one of the joint debtors, execution cannot is¬ 
sue against the other until the final determination 
of the liability of his coobligor.® A judgment is 
final within this rule, although not expressly dis¬ 
posing of all the issues, where it impliedly does so.® 
So, also, a judgment is final which determines the 
rights of the parties but reserves for future con¬ 
sideration some independent branch of the case.® 
So where the matters at issue are clearly divisible, 
and a judgment is rendered on one point, which it 
is clear is in no way affected by a judgment on the 
other point, execution may issue on the former judg¬ 
ment.'^ Where there is a default judgment against 
one defendant, and the jury finds adversely to the 
codefendant, the subsequent judgment against both 
is a final judgment authorizing execution.® Under 
the common law a judgment did not become final 
until the end of the term and the court had no pow¬ 
er to direct execution thereon during such term.® 
This rule has been modified by statute.^® A judg¬ 
ment becomes final so as to authorize execution 
when the losing party has either waived or lost the 
right to move for a new trial or appeal.!^ Where 
defendant has a right of set-off, a judgment for 
plaintiff could not become final so as to be enforced 


cution thereon, reference to loans be¬ 
ing surplusage.—Avakian v. Dusen- 
berry, 68 P.2d 1306, 16 Cal.App.2d 66. 

95. Colo.—Scott V. Woodhams, 246 
P. 1027, 79 Colo. 628, followed in 
246 P. 1029, 79 Colo. 632. 

98. Wash.—Gustin v. Klingenberg, 
70 P.2d 308, 190 Wash. 690. 

97. Oa.—Law v, Coleman, 169 S.B. 
679, 173 Oa. 68. 

sa Ala.—^Hood V. Mobile Branch 
Bank, 9 Ala. 836. 

99. Ark.—^Morgan v. Scott-Mayer 
Commission Co., 48 S.W.2d 838, 186 
Ark. 637. 

23 C.J. p 316 note 81. > 

1. Tex.—Ryan v. Raley, 106 S.W. 

750, 48 Tex.Civ.App. 187. 

23 C.J. p 316 note 32. 

S. Tex.—McMillan v. McMillan, Civ. 

APP., 67 S.W.2d 342. 

28 C.J. P 316 note 34. 

Jndgmsats held final 

Cl) In mortgage foreclosure. Judg¬ 
ment fixing gmount due plaintiffs and 
amount of first lien on property, or¬ 
dering property sold, directing man¬ 
ner of sale, providing for distribu¬ 
tion of proceeds of sale, and ordering 
that after sale defendants would be 
foreclosed from any interest in prop¬ 
erty, was **final Judgment" on Issues 
between plaintiffs and defendants, as 


regards issuance of execution, not¬ 
withstanding pending cross petition 
by one defendant against a codefend¬ 
ant.—MacKenchnie v. Volght, 86 P.2d 
991, 184 Okl. 291. 

(2) Judgment for certain amount, 
with interest and costs, against part¬ 
nership, and authorizing execution 
thereon, is “final” and enforceable by 
execution against partners individ¬ 
ually.—Baria v. Taylor, Tex.Civ.App., 
67 S.W.2d 858. 

fit Xonlslsaa 

(1) An executory Judgment is sub¬ 
ject to execution.—^Wetherbee v. Lod- 
wick Lumber Co., 193 So. 671, 194 La. 
362. 

(2) Decree of court of appeal af¬ 
firming Judgment became final on 
registration thereof in parish wherein 
suit originated, and hence execution 
issued thereon was not invalid on 
ground that Judgment was executory. 
Registration before receipt of record 
used by such court does not render 
Judgment executory so as to invali¬ 
date execution issued thereon, where 
district Judge who was defendant in 
suit, had record in his possession 
when decree was registered; and 
minute entry in district court of af¬ 
firmance of Judgment is not condi¬ 
tion precedent to right to have ex¬ 
ecution Issued thereon.—Jones v. 
Scott, La.App., 167 So. 117. 

8. Tex.—Gathings v. Robertson, 
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Com.App., 276 S.W. 218, reversing, 
Clv.App., 264 S.W. 173. 

4 . N.T.—Ford v. Whitridge, 9 Abb. 
Pr. 416. 

Pa.—Struthers v. Lloyd, 14 Pa. 216. 

When Judgment obtained by default 
against Joint debtors is allowed to 
stand as security pending further 
litigation with respect to the liabil¬ 
ity of a defendant who has been per¬ 
mitted to come in and defend, no ex¬ 
ecution can issue thereon until the 
final determination of his liability.— 
Ford v. Whitridge, 9 Abb.Pr., N.T., 
416. 

5. Tex.—Powell v. Smith. Clv.App., 
242 S.W. 1115. 

23 C.J. p 317 note 36. 

6k Cal.—Sperry v. West Coast Bond 
ft Mortgage Co., 29 P.2d 279, 136 
Cal.App. 657. 

7. La.—^Hereford v. Babin, 14 La. 
Ann. 333—Bourguignon v. Boudous- 
quie, 7 Mart.,N.S., 166. 

8 . Mo.—^People's Bank of Glasgow 
V. Yager, 46 S.W.2d 685, 329 Mo. 
767. 

9 . Va.—Carney v. Poindexter, 196 S. 
m 639, 170 Va. 283. 

la Va.—Carney v. Poindexter, su¬ 
pra. 

11 . Tex.—McMillan v. McMillan, Civ. 
App., 67 S.W.2d 842. 
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by execution until defendant's claims by way of set¬ 
off were finally adjudicated.^^ 

Judgment nisi. An execution may issue in some 
states on a judgment nisi entered on filing the cir¬ 
cuit record and posted, although such execution be¬ 
comes void if the rule to show that cause is made 

absolute.13 

d. Amount 

Thera must be a epaclfleatlon of the amount to be 
recovered In the Judgment before execution can leeue 
thereon. 

It is essential that there be a specification of the 
amount to be recovered in the judgment before ex¬ 
ecution can issue thereon,and where the judg¬ 
ment is rendered for a debt or damages, and for 
costs, execution cannot be issued for the collection 
of such costs, if the amount thereof is not desig¬ 
nated, except in cases where the law authorizes the 
clerk to tax the costs and include them in the ex- 
ccution.15 

§ 7. — Particular JudgmentB 

a. Contingent or conditional judgment 

b. Dormant judgment 

c. Foreign judgment 

d. Judgment by confession 

e. Judgment after revival 

f. Judgment without personal notice 

g. Judgment on appeal 

a. Contingent or Conditional Judgment 

A judgment on condition can be enforced by execu* 
tion only In purauance of the conditions thereof. 

A judgment on condition can be enforced by ex¬ 
ecution only in pursuance of the conditions there¬ 
of,and where plaintiff recovers subject to the 
condition of making certain payments, an execution 
cannot issue to enforce such payments but where 


§ 7 

it appears that the condition or contingency on 
which the judgment might be satisfied from a dif¬ 
ferent source or for a lesser amount has not been 
complied with, execution may at once issue for the 
amount of the same.l® A decree conditioned that, 
on return of a deposit on the purchase price a pur¬ 
chaser's bill for specific performance would be dis¬ 
missed is not a final decree as regards execution.^® 

b. Donnant Jndgigent 

Ordinarily, an execution cannot leeue on a dormant 
Judgment. Generally speaking, If such execution Is Is¬ 
sued, It Is voidable, although It has been held void. 

Except where otherwise provided by statute,®® an 
execution cannot be issued on a dormant judg- 
ment,®i but a scieri facias must issue to revive it;®® 
and since, as stated infra § 8, an execution on a 
judgment that is void is of no avail, it follows that 
if the statutes specifically declare a dormant judg¬ 
ment void an execution and sale thereon are also 
void.2® Generally speaking, although an execution 
issued on a dormant judgment has been held abso¬ 
lutely void,2^ it is not void, but only voidable,®® 
and it may be set aside at the instance of defendant 
unless the judgment has been properly revived;®® 
and the principle that an innocent purchaser will 
be protected where the only informality of a judg¬ 
ment is its dormancy does not apply where defend¬ 
ant may also set up as a defense the statute of lim- 
itations.®^ However, an execution issued while a 
judgment is yet alive is good, and may be completed 
by the officer after the expiration of the statutory 
period of limitation.®® 

c. Foreign Judgment 

Execution cannot properly leeue on a foreign Judg¬ 
ment. 

There is, in the absence of statutory permission, 
no way of proceeding on a foreign judgment other 
than by action,®® and the constitutional provision 


18. Tex.—Kalle v. Harrell, 12 S.W. 
2d 660, 118 Tex. 149. 

13. N.J.—Russell v. Russell-Robin- 
son Co., 91 A. 829. 86 N.J.Law 13— 
Aokerson v. Erie R Co., 33 N.J.Law 

83. 

14. Cal.—Bank of America Nat. 
Trust & Savinsrs Ass'n v. Standard 
on Co. of California, 78 P.2d 903, 
10 Cal.24 90. 

23 C.J. p 817 note 88. 

15. N.J.—Cook V. Brlster, 19 K.J. 
Law 78. 

16. Pa.—^Trlveley v, Krouse, 2 Pa.C. 
PL 264. 

17. Kan.—Jeffries v. Clark, 28 Kan. 
448. 


1 & Wis.—Baird ▼. McConkey, 20 
Wls. 297. 

23 C.J. p 317 note 42. 

19. Mass.—Booras v. Logan, 164 N. 
E. 921, 266 Mass. 172. 

Sa Pa.—Second Nat. Bank of Al¬ 
toona for Use of Federal Reserve 
Bank of Philadelphia, v. Faber, 2 
A.2d 747, 332 Pa. 124. 

23 C.J. p 317 note 44. 

21 . Ky.—Gotee v. Graves. 164 S.W. 

S86, 16S K/ 26. 

28 C.J. P 817 note 4S. 

88 . Md.—Salmon v. Tates, 1 Harr. 
& J. 488. 

88 . Ga.—Smith v. White, 68 Ga. 286. 
23 C.J. p 817 note 47. 

m 


Preventing Judgment becoming dor., 
mant 

Ga.—First Nat. Bank v. McCaskill, 
108 S.E. 819, 27 Ga.App. 891. 

23 C.J. p 317 note 47 [a]. 

84. Kan.—Denny v. Ross, 79 P. 602. 
70 Kan. 720. 

85. Tex.—Splller v. Holllnger, Civ. 
App., 148 S.W. 388. 

28 C.J. p 317 note 49. 

83. Ill.—WelB V. Tlernan, 91 Ill. 27. 
23 C.J. p 317 note 60. 

87. N.C.—Lytle v. Lytle, 94 N.C. 688. 

88 . Wls.—Brown v. Hopkins, 77 N. 
W. 899, 1198, 101 Win 498. 

23 C.J. p 317 note 62. 

89. Mo.—Cook's EsUte T. Browni 
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that full faith and credit shall be given in each 
state to the public acts, records, and judicial pro¬ 
ceedings of every other state does not apply to the 
subsequent acts under a judgment, such as issuing 
and returning executions thereon.*® In any event, 
an execution cannot issue on a foreign judgment 
where the debtor is a nonresident and has no prop¬ 
erty in the state.*i 

d. Judgment by OonfessioiL 

In general, an execution may laauo on a Judgment by 
oonfeealon. 

An execution may issue on a judgment by con¬ 
fession the same as on any other judgment unless 
otherwise provided by statute,** although in some 
jurisdictions such issuance is under the equitable 
control of the court in which the judgment may be 
rendered;** and a party issuing execution on a 
judgment entered by warrant of attorney proceeds 
at his peril,*^ and the power of the attorney to con¬ 
fess such judgment must clearly appear.** 

e. Judgment after Revival 

Where a judgment la revived, In aome jurladlctlona 
execution ahould iaaue on the original Judgment, In othera 
It muat iaaue on the acire faciaa Judgment, and In othera 
It Kaa been held Immaterial on wtileh of the Judgmenta 
It laauea. 

Where judgment is revived it is held in some ju¬ 
risdictions that the execution should be issued on 
the original judgment,** although it has been held 


as, c.j.% 

that the issuing of the execution on the judgment 
recovered on the scire facias is but an irregulari¬ 
ty.**^ On the other hand, in some States it is held 
to be immaterial on which of the judgments the 
execution issues, since it is legal in either case.** 
In other jurisdictions; where a judgment is renewed 
by scire facias, it is the rule that execution can 
thereafter issue only on the scire facias judgment 
and not on the original judgment.** An execution 
issued on a judgment not regularly revived is void¬ 
able merely, and not void but on the other hand 
a judgment of revival entered without bringing nec¬ 
essary parties before the court has been held insuf¬ 
ficient to support an execution issued on it.^^ 

f. Judgment vdthont Personal Notice 

In general, a peraonal aervlee on defendant, or hli 
appearance In the proceedings In which the Judgment Is 
obtained. Is necessary to authorize a general execution 
against him. 

A personal service on defendant, or his appear¬ 
ance in the proceedings in which the judgment is 
obtained, is necessary to authorize a general execu¬ 
tion against him,^* and a mere entry on the docket 
of ‘‘judgment by default” has been held insufficient 
to support execution,^* although by virtue of statu¬ 
tory provisions in some jurisdictions execution may 
be taken out against a nonresident defendant, or 
one who has had no personal notice, on giving a 
proper bond.** 
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140 S.W.2d 4^. 346 Mo. 281, 128 A. 
L.H. 1396. 

23 C.J. p 318 note 54. 

Xa KoQlsiMia 

(1) An early statute permitted ex¬ 
ecutions on foreign Judgments.—^Mill¬ 
er V. Gaskins, 3 Rob., La., 94—^Arm¬ 
strong V. Levy, 14 La. 167. 

(2) By a later act the provisions of 
this statute were repealed.—Kilgore 
V. Planters* Bank, 3 La.Ann. 693. 

30. Or.—De Vail v. De Vail, 109 P. 
755, 110 P. 705, 67 Or. 128. 

23 C.J. p 318 note 66. 

31. U.S.—Sherrard v. Ponsonby, D. 
C.. 21 P.Cas.No.12,772, 1 Cranch C. 
C. 131. 

33. Ill.—St. Clair v. Goldie, 244 Ill. 
App. 367—^Bauer Grocer Co. v. Mc¬ 
Kee Shoe Co., 87 Ill.App. 434. 

La.—Decker v. Decker, 126 So. 875. 

169 La. 743. 

23 C.J. p 318 note 68. 
eoatiagsat UabUity 

(1) Execution could not issue on 
Judgment entered by confession until 
default in separate agreement making 
liability contingent, nad then only for 
amount due.—^Paclflo Lumber Co. of 
lUinois y. Rodd, IgS 1*2. 287 Pa. 
454. 

(2) Where Judgment, note was giv¬ 


en vendee as security against ven¬ 
dor's failure to perform on date spec-1 
ifled, it was improper to issue execu¬ 
tion on such note prior to vendor's 
default.—Purso v. Florini, 98 Pa.Su- 
per. 111. 

33. Pa.—McCann v. Farley, 26 Pa. 
173. 

23 C.J. P 318 note 69. 

34. Pa.—Jones v. Dilwortb, 63 Pa. 
447. 

23 C.J. p 318 note 60. 

35. La.—Tlldon v. Dees, 1 Rob. 407. 
28 C.J. p 318 note 61. 

36. Miss.—Eastin v. Vandom, 1 
Miss. 214. 

23 C.J. p 318 note 68—34 C.J. p 683 
note 30. 

axeoutioa on filing original transoript 

Under statute requiring revival of 
original Judgment where execution 
sale is irregular and purchaser fails 
to obtain possession, the Judgment 
so revived to have the same effect as 
would an original Judgment of the 
date of revival, where personalty was 
sold under execution, satisfaction of 
Judgment was entered, sale was de¬ 
clared void, and original Judgment 
was revived, sale of realty under ex¬ 
ecution issued from another county, 
wherein transcript of Crlginal Judg¬ 


ment was filed after its survival, was 
valid as between Judgment debtor 
and creditor, notwithstanding that 
transcript failed to show satisfaction 
and revival.—Continental Nat. Bank 
& Trust Co. of Salt Lake City v. John 
H. Seely ft Sons Co., 77 P.2d 365. 94 
Utah 367, 116 A.L.R, 543. 

37. Pa.—Grover v. Boon, 16 A. 885. 
124 Pa. 399. 

38. Mo.—Littlefield v. Ramsey, 80 S. 
W. 949. 181 Mo. 613. 

23 C.J. p 318 note 69. 

33. Md.—Wright v. Ryland. 48 A. 
163, 49 A. 1009, 92 Md. 645, 63 L. 
R.A. 702. 

34 C.J. p 683 note 28. 

4a Miss.—Mitchell v. Evans. 6 Miss. 
648, 37 Am.D. 169. 

41. Tex.—Rowland y. Harris, Civ. 
App., 84 S.W. 293. 

48. Ky.—Aultman, etc., Co. v. Meade. 
89 S.W. 137, 121 Ky. 241, 28 Ky. 
L. 208, 123 Am.S.R. 193. 

23 C.J. p 818 note 63. 

43. Ala.—Page v. Coleman, 9 t’ort. 
276. 

44. Conn.—Smith v. Silllman, 8 

Gpnp, 111. 

28 aJ. p 818 note 66. 



88 

On service of notice by publicction. A: service 
of notice on defendant by publication only is usu¬ 
ally held to be insufficient to authorize a personal 
judgment on which a general execution can issue 
where there was no appearance by defendant or 
on his behalf,and an execution sale thereunder 
passes no title.^® 

g. Judgment on Appeal 

Where an appeal haa been taken, executlona may la- 
eue on the Judgment rendered by the appellate court; 
and whether the lower or higher court should laaue the 
execution depends on the particular case. 

The remedy by execution on judgments rendered 
by an appellate court exists the same as on judg¬ 
ments rendered by an inferior tribunal.^^ If the 
judgment is wholly affirmed the execution should is¬ 
sue from the lower court.*** On the other hand, if 
the judgment on appeal fixes the liability of parties 
whose liability was not determined by the lower 
court, execution should issue on the judgment ren¬ 
dered by the appellate tribunal rather than on that 
rendered by the lower court.^® If the judgment is 
reversed or a new judgment is rendered by the ap¬ 
pellate court, execution may issue from such court 
or from the lower court on the judgment of the 
appellate court,®® but not on the judgment which 
has been reversed.®^ In reversing a judgment for 
defendant, where the defense was not established, 
the appellate court may order issuance of execution 
in favor of plaintiff.®* If the appeal is dismissed 
by consent of parties, execution may be taken out as 
if no appeal had been taken.®* 


§ 8 

§ 8. -Validity 

An execution to be valid must have a valid Judg¬ 
ment to support It. A valid execution may Idaue ofl a 
Judgment which white not void la Irregular or erroncoue, 
or voidable. 

Where, because of want of jurisdiction of the 
court rendering judgment,®* fatal defects in the 
proceedings,®® uncertainty of the verdict,®® fraud,®'^ 
or for any other cause,®® the judgment is void, an 
execution issued thereon is of no validity and no 
title can be acquired^nder it; nor can such execu¬ 
tion be validated by an amendment to the judgment 
subsequent to the issuance of the writ, the reason 
being that if the amendment were valid the execu¬ 
tion would show a different judgment than the one 
on which it was issued, and would therefore on 
that account be a nullity; and if the amendment 
were invalid, the judgment on which the execu¬ 
tion was issued would still be void.®® Where the 
judgment is void, the court cannot compel an officer 
to issue an execution to the creditor,®® However, 
if a judgment is valid as to a certain sum but is in¬ 
valid as to the balance, an execution is not subject 
to collateral attack because thereof.®^ Of course, 
where the judgment is valid a valid execution can 
issue.®* It is not improper to issue a writ of fieri 
facias on a judgment rendered by a judge who had 
nothing to do with the trial of the case, where the 
judgment was entered by direction and with the 
consent of the trial judge.®* A judgment of a 
court of a Confederate state during the Civil War 
was enforceable by execution after the war.®* 

Irregular, erroneous, or voidable judgment. The 
rule that a valid execution cannot be issued on a 
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45. U.S.—Pennoyer v. Neff, Or., 96 
U.S. 714, 24 L.Ed. 666. 

23 C.J. p 318 note 66. 

46. Tex.—Horst v. Llghtfoot, 132 S. 
W. 761, 103 Tex. 643, reversing, 
Clv.App., 122 S.W. 606. 

47. N.Y.—Keeler v. Clark, 18 Abb. 
Pr. 154. 

Tex.—Schmidt v. Huff. 28 S.W. 1053. 

7 Tex.Clv.App. 693. 

23 C.J. p 319 note 71. 

48. Mo.—Walter v. Tabor. 21 Mo. 75. 
23 C.J. p 319 note 72. 

Powers and duties of lower court see 
Appeal and Error fi 1978. 

49. Tex.—Irvin v. Ferguson, 18 S. 
W. 820, 83 Tex. 491. 

50. Mo.—Meyer v. Campbell, 12 Mo. 
603. 

51. Ky.—Commonwealth v. Shanks, 
6 Ky.Op. 79. 

58. Vt.—Noyes v. Pierce, 122 A. 896, 
97 Vt. 188. 

53. La.—Clark v. Farrar. 3 Mart. 

212 . 


54. Mich.—Beier v. Pacholka, 235 N. 
W. 811. 253 Mich. 673. 

23 C.J. p 319 note 78. 

£aave of oonrt to sue on jndg- 
mmt is not Jurisdictional, and certifi¬ 
cate of execution sale cannot be at¬ 
tacked for failure to obtain leave.— 
Wright v. McKenzie, 226 N.W. 270, 55 
S.D. 300. 

55. Ga.—Beall v. Blake. 13 Ga. 217, 
58 Am.D. 513. 

Md.—Koechlept v. Hook, 10 Md. 173. 
69 Am.D. 138. 

56. Ga.—Butt v. Oneal, 51 Ga. 358. 

57. Ill.—Kingman v. Relnemer, 46 N. 
E. 786, 166 Ill. 208, affirming 58 
Ill.App. 173. 

N.C.—Dudley v. Cole, 21 N.C. 429. 

58. Cal.—First-Trust Joint Stock 
Land Bank of Chicago v. Meredith, 
64 P.2d 977, 19 Cal.App.2d 103. 

111.—King v. Palmer, 82 N.E.2d 956. 
309 Ill.App. 333. 

Iowa.—Crawford v. Zieman, 186 N.W. 
61, 192 Iowa 659. 

Mo.—State ex rel. and to Use of 
Bair V. Producers Gravel Co., Ill 
S.W.2d 521, 341 Mo. 1106. 
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Va.—Hill School v. Buchanan, 6 S.E. 

2d 622, 174 Va. 281. 

23 C.J. p 319 note 82. 

59. Ga.—Beall v. Blake, 13 Ga. 217, 
58 Am.D. 513. 

Tex.—^Underwood v. Brown, 68 S. 

W. 206, 29 Tex.Civ.App. 163. 

23 C.J. p 319 note 83. 

60. Tenn.—State v. Thompson. 102 
S.W. 349, 118 Tenn. 671, 20 L.R.A., 
N.S., 1. 

81. Tex.—Reitz v. Mitchell, Civ.App., 
256 S.W. 697. 

23 C.J. p 319 note 85. 

08. S.D.—Security Nat Bank of 
Sioux Falls v. Lowrle, 238 N.W. 
304, 69 S.D. 102. 

Jadgmsnts held valid 
Ga.—Georgia Power Co. v. Friar, 171 
S.E. 210, 47 Ga.App. 675, affirmed 
176 S.E. 807, 179 Ga. 470. 

Tex.—Bridges v. Wilder, Civ.App., 
72 S.W.2d 644. 

63. Mich.—Donohue v. Merriam, 213 
N.W. 150. 238 Mich. 263. 

64. Ala.— Parks v. Coffey, 52 Ala. 
32. 
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§ 9 

void judgment applies only to judgments which are 
legally of no force or effect, and may therefore be 
attacked collaterally, and has no application to judg¬ 
ments which arc merely erroneous®^ or voidable,** 
or subject merely to some irregularity or informal¬ 
ity;**^ and the amendment of an imperfectly en¬ 
tered judgment, making it perfect as originally or¬ 
dered, imparts validity to an execution previously 
issued.** Where defendant acquiesces in a partic¬ 
ular form of judgment against himself, an execu¬ 
tion issued thereunder is not only not void but not 
even irregular.** An execution based in part on a 
valid judgment, to which it is shown on its face to 
relate, is not wholly void, although in part based 
on another void judgment, rendering it excessive 
and voidable, or subject to correction.^* So, where 
a judgment was a valid lien to the extent of the 
portion not assigned by the judgment creditor, an 
alias execution for the sale of land was not invalid 
because for the full amount of the judgment.*^^ 

§ 9. — Rendition and Entry or Docketing 

While In tome Jurltdictlont an offlcial entry or dock¬ 
eting tt a condition precedent to the right to the writ, 
in othere tuch entry or docketing It not ettentlal to en¬ 
able a party to Ittue an execution on a Judgment which 
hat been duly rendered. 

While the entry or docketing of a judgment is 
necessary for the purpose of creating a lien, see the 
C.J.S. title Judgments § 463, also 34 C.J. p 576 note 
68 et seq, yet at common law an execution was is¬ 
suable on the signing of a final judgment and be¬ 
fore its entry of record, providing there was no 
writ of error pending or agreement to the con¬ 
trary,*^2 and such entry or docketing is not essen¬ 
tial, in many jurisdictions, to enable a party to is¬ 
sue an execution thereon where the judgment has 


otherwise been duly rendered,*^* and the failure of 
the clerk to enter of record the judgment rendered, 
within any particular time, does not render invalid 
an execution valid when issued.*^* Where statutes 
so provide, entry of the verdict in the minutes will 
sustain an execution issued before entry of the 
judgment.^* However, in some states, by virtue 
of statutes or otherwise, an official entry or docket¬ 
ing is a condition precedent to the right to the 
writ,7* especially where the judgment is by con¬ 
fession,'^'^ Statutes requiring entry of judgment 
as a condition precedent do not, however, include 
the making up of the judgment roll,^* and the gen¬ 
eral rule is that execution may issue before filing 
or making up the judgment roll,'^'* but such a re¬ 
quirement is not universal.** If the statute merely 
requires an entry of the judgment it seems that it 
need not be docketed.*^ 

Time of entry and effect of failure to enter. The 
time when the judgment must be entered, where 
necessary, is generally regulated by statutory pro¬ 
visions, and filing within such time will permit is¬ 
suance of execution.** The law will not notice 
fractions of a day in order to determine whether 
or not the record was thus complete before the ex¬ 
ecution issued, unless it is clearly necessary to 
prevent an injustice;** and it seems that, where 
the record is subsequently completed, the execution 
becomes effective from that time,** since an entry 
nunc pro tunc is sufficient to support and validate 
an execution.** The irregularity of issuing execu¬ 
tion before entry of judgment or before the filing 
of the judgment roll may generally be cured by sub¬ 
sequent entry of the judgment** or filing of the 
roll.*'^ So, too, for the purpose of the validity of 
an execution, a judgment entered in term time will 


66 . Ill.—Smith v. People, 99 111. 446. 
23 C/.tT. p 319 note 86. 

66 . Qa.—Welch v. Butler, 24 Qa. 446. 
23 C.J. p. 319 note 87. 

67. Tex.—Star Cash Grocery Cq. v. 
Retailers’ Fire Ins. Co., Giv.App., 
12 S.W.2d 608. 

23 C.J. p 319 note 88. 

88 . Ala.—Ware v. Kent, 26 So. 208, 
123 Ala. 427, 82 Am.S.R. 182. 

66 . N.T.—Matter of Liong Island L. 
ft T. Co., 142 N.Y.S. 278, 167 App. 
Div. 810. 

TO. Tex.—Simmons v. Amlm, 220 S. 
W. 66, 110 Tex. 3t>9. 

71. Tex.—Ives v. Culton, Com.App., 
229 S.W. 821, amrminx. Clv.App., 
197 S.W. 619. 

78. Me.—Stevens v. Hanson, 88 A. 

1002, 87 Me. 486. 

28 CJ. p 820 note 98. 


78. Wash.—CInebar Coal & Coke Co. 
'y. Robinson. 97 P.2d 128, 1 Wash. 
2 d 620. 

23 C.J. p 320 note 94. 

74. III.—People v. Petit, 107 N.E. 
830, 266 Ill. 628. 

76. N.J.—Spps V. Bowen, 191 A. 110, 
118 N.J.LAW 60. 

76. Qa.—Tanner v. Wilson, 192 S.E. 
426, 184 Ga. 628. 

23 C.J. p 320 note 96. 

77. Ill.—Knight v. Martin, 40 N.E. 
868 , 155 111. 486. 

23 C.J. p 820 note 97. 

78. Mont.—Burton v. Kipp, 76 P. 
563, 80 Mont. 276. 

79. U.S.—Galpin v. Page, C.C.Cal.. 
9 F.Ca8.No.5,205. 1 Sawy. 309, re¬ 
versed on other grounds 18 Wall. 
860, 21 L.Ed. 969. 

Cal.—Sharp v. Lumley, 84 CaL 61L 
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80. N.Y.—Blashfleld v. Smith, 27 
Hun 114. 

23 C.J. p 320 note 1. 

81. Wls.—Hyman v. Landry, 116 N. 
W. 236, 136 Wls. 698, 128 Am.S.R. 
1044. 

88 . Ala.—Jefferson County Sav. 
Bank v. Miller, 40 So. 613, 146 Ala. 
237. 

23 C.J. p 820 note 8. 

83. N.Y.—Clute v. Clute, 4 Den. 241. 
28 C.J. p 320 note 4. 

84. N.Y.—Stoutenburgh v. Vanden- 
burgh, 7 How.Pr. 229. 

23 C.J. p 820 note 6. 

65. Iowa.—Doughty v. Meek, 74 N. 
W. 744, 106 Iowa 16, 67 Am.S.R. 
282. 

28 C.J. p 821 note 6. 

86 . Iowa.—Doughty v. Meek, supra. 
23 C.J. p 821 note 7. 

87. N.T.—Gluts V. Clute, 4 Den. 241. 
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be presumed to have been entered up during the ac¬ 
tual session of the court and a failure to make 
formal entry is an irregularity which may be waived 
by failing to make a motion to vacate until several 
months after the execution has been issued.** Gen- 
jerally the failure formally to enter or docket the 
judgment before issuing execution renders the ex¬ 
ecution voidable only,*® but where such entry is es¬ 
sential to the existence of a valid judgment, an ex¬ 
ecution issued prior thereto is void.*^ 

Defective entry. Where the amount of the judg¬ 
ment is inadvertently omitted from the judgment 
entry, a correction nunc pro tunc validates an ex¬ 
ecution theretofore issued.** 

Where a judgment is registered for the purpose 
of creating a lien, the execution is nevertheless is¬ 
sued on the original judgment.** 

§ 10. — Transcript of Judgment of Infe¬ 
rior Court 

When so provided by etatute, and on compliance 
therewith, one having Judgment in an Inferior court 
may, by filing a tranacript thereof In a euperior court, 
obtain execution against all properties for which an exe¬ 
cution could Issue when sued out on a Judgment originally 
obtained In such superior tribunal. 

Under the statutory provisions in some jurisdic¬ 
tions a creditor having a judgment in a justice’s or 
other inferior court may, by filing a transcript there¬ 
of in the circuit or other superior court, obtain ex¬ 
ecution against all properties for which an execu¬ 
tion could issue when sued out on a judgment orig¬ 
inally obtained in such superior tribunal ;*^ but 
it is essential that the filing be made within the pe¬ 
riod prescribed by statute,** and an execution issued 
without the filing of a transcript is void.** So if 
the judgment of the inferior court is void, the tran¬ 
script is void and the execution of no effect.**^ 


§ 11. Effect of Acta or Proceedinjgs after 
Judgment 

a. In general 

b. Loss or destruction of record 

c. Discharge of judgment 

d. Vacating or modifying judgment 

a. In General 

Any condition of aFaIrt arlaing aubaequent to the 
rendition of Judgment, to operate aa a auapenelon of the 
right to execution, muat change the legal relationahip of 
the parties. 

Any condition of affairs arising subsequent to the 
rendition of judgment, to operate as a suspension 
of the right to execution, must of course change the 
legal relat ionship of the parties in some particular.** 
'fhrTight is not suspended by permitting a nonres¬ 
ident defendant to come in and enter a defense aft¬ 
er judgment,**^nor does the mere taking of security 
operate to suspend the execution, in the absence of 
an agreement to that effect.^- ' A compromise and 
settlement after rendition of a judgment will bar 
a subsequent issuance of executioi^^ 

b. Lo8b or Destruction of Record 

Execution may istue notwlthatandlng the loee or de¬ 
struction of the record of the Judgment. 

Where a judgment is once recovered, it remains 
in force until satisfied or barred by limitation, al¬ 
though the evidence of its recovery may be lost or 
destroyed, and in such case if the party desires to 
enforce it the correct practice, it seems, is to make 
an application to the court and introduce such evi¬ 
dence of destruction as may be in his possession 
showing the fact of rendition, and the loss or de¬ 
struction of the record, and where such evidence is 
satisfactory an execution should be awarded;* but 


be. 111.—Hanfien v. Schlesinaer, 17 
N.E. 718, 125 Ill. 230—Jasper v. 
Schlesinger, 22 Ill.App. 637. 

39. N.T.—Bowman v. Tallman, 26 N. 
T.Super. 632. 19 Abb.Pr. 84. 28 How. 
Pr. 482. 

30l S.C.—Mason & Risch Vocalion 
Co. V. Klllough Music Co., 22 S.E. 
766, 46 S.C. 11. 

23 C.J. p 321 note 11. 

31. 111.—Knights V. Martin, 40 N.E. 

868 . 166 Ill. 486, affirming 56 Ill. 
App. 65. 

23 C.J. p S21 note 12. 

ML Iowa.—Brooks v. Owen, 202 N. 
W. 606, 200 Iowa 1(161, modlfled on 
other grounds 206 N.W. 146. 

38 . Ala.—JefTerson > County 6av. 
Bank v. Miller, 40 >So. 613, 145 Ala. 
'237. 

36. Okl.—^Price v. Banes, 43 P.2d 
476, 173 Okl. 802. 


Pa.—^^See Ward v. Bostick, 29 Del.Co. 
231. 

23 C.J. p 32(1 note 16. 

▲hstraot of oity court judgment 

Filing of abstract of city court 
Judgment in district court veste the 
latter with Jurisdiction to issue ex¬ 
ecution and citation. Such abstract, 
giving date as 10-«14-^1927, is not 
void for failure to specify date of 
Judgment, nor is It void because it 
was filed, in the district court on the 
same day on which it wajs rendered, 
or because it was certified by clerk 
Instead of by Judge.—Qulager v. 
Bickford, 298 P. 209, 146 Okl. 49. ^ 

85. Tenn.—Baker Watkins Supply 
Co. V. Fowlkes, 162 •B.W. 563. 189 
Tenn. 6‘63. 

23 C.J. p 382 note 17. 

Filing and sufficiency of transcript 
see infra I 61. 
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96u Va.—Sterringer y. Mackie, 46 6. 
E. -942, 67 W.Va. 63. 

97- Pa.—Feger v. Kroh, 6 Watts 
294. 

(jiij Cal.—Troy v. Clarke, 50 Cal. 
419. 

23 C.J. p 822 note 2il. 

99. N.Y.—Carswell v. Neville, 12 
How.Pr. 445. 

1. Pa.—State Blank v. Potlus, II0 
Watts 14'8. 

2'3 C.J. p 32‘2 note 23. 

8 . Mo.—State ex rel. Ross, and to 
Use of Drainage Dlst. No. 6 of 
Pemiscot County, v. Juden, App., 
1110 S.W.2d 866. 

3. Kan.—Davidson v. Beers, 26 P. 

8'69, 45 Kan. 366. 

23 C.J. p 3122 note 26. 
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dfiis ought not to he done without notice to the party 
against whom the judgment was rendered and be¬ 
fore it is restored.^ If part of the transcript is lost, 
the circuit court may make an order supplying the 
original papers.^ 

c. Discharge of Judgment 

(1) In general 

^ (2) Fees and charges of officer 
(3) What constitutes a discharge 

(1) In General 

When the Judgment becomes In legal contemplation In 
effect aatlefled, no execution can lawfully Itaue thereon. 

When, on any state of facts, the judgment be¬ 
comes in legal contemplation in effect satisfied, no 
execution can lawfully issue thereon.* Satisfac¬ 
tion of a judgment is also a satisfaction of an exe¬ 
cution issued thereon.'^ The writ should not be is¬ 
sued after a tender of the amount of the judgment 
and all proper costs and fees;* but an execution 
issued on a satisfied judgment of which no entry 
has been made is not void but merely voidable.* If 
the discharge is adjudged void, execution may is- 
suc.i* 

Partial satisfaction does not preclude the right to 
issue execution for the balance due on the judg- 
ment,^l and in such a case an execution for the en¬ 
tire amount of the judgment is voidable but not 
void,i* and is amendable.^* 

Payment of a judgment hy a third person will as 
a rule operate as a satisfaction in the absence of 
any evidence of an assignment, and no execution | 
can issue thereon after such payment,^* although i 


where he pays in consideration for its assigmaent 
and not in satisfaction he may sue out executioiL^* 
Thus the purchase of a judgment by the judgment 
debtor's agent constitutes payment thereof, preclude- 
ing execution.^* 

(2) Fees and Charges of Officer 

Where a judgment It catlafled or dieehargedf an of¬ 
ficer who may be entitled to feet la not entitled to levy an 
execution to collect them. 

An officer has no interest in a judgment sufficient 
to authorize him to interfere with or control any 
settlement or agreement which the parties thereto 
may think proper to make; his fees are but inci¬ 
dental to the judgment, and if it is satisfied or dis¬ 
charged he must look to the parties for them and 
cannot levy an execution for the purpose of their 
collection.!'^ There is, however, authority to the 
contrary.!* So it is held that no execution can is¬ 
sue for fees due a witness when the judgment has 
been satisfied.!* 

(3) What Constitutes a Discharge 

(a) In general 

(b) Payment by joint debtor 

(a) In General 

A discharge of a judgment may, among other mat¬ 
ters, result from a discharge In bankruptcy, collection of 
a note for the amount of the Judgment, payment of one 
of two judgments for the same debt, etc. 

A discharge of a judgment, whereby an execution 
rendered thereon is a nullity, may result, inter alia, 
from a discharge of defendant in bankruptcy,** the 
collection of a note given for the amount of the 


4 . Tex.—Cyrus v. Hicks, eo Tex. 
483, approved in Beckham v. Med- 
lock, 4« S.W. 402, 1'9 Tex.Clv.App. 
O-l. 

5. Tenn.—Baker Watkins Supply 
Co. V. Fowlkes. 16'8 S.W. I<53, 129 
Tenn. 663. 

e. Cal.—Salveter v. Salveter, 6'3 P. 

2d 381, 111 Cal.App.'2d 335. 

Mass.—Thompson v. Horgan, 157 IN'. 

E. 6*99, 260 Mass. 68'9. 

29 C,jr. p S22 note 2'9. 

Title and rights of purchaser see 
Infra I '285. 

Sgnltalila rsliaf 

A sale of property under an ex¬ 
ecution which has been satlsflcd Is 
void and is assailable In equity.— 
Mayor and Council of City of Mil- 
len V. Clark, Qa., 17 6.E.2d 742. 

T> Ala.—^Henderson v. Planters' & 
Merchantd* Bank of Oxark, 6'9 So. 
493, 178 Ala. 420. | 

23 C.J. p 3I2!2 note 31. I 


8 . Cal.—Eppinger v. Scott, 62 P. 
■460. 130 Cal. 275. 

23 C.J. p 323 note 32. 

9. Ala.—Henderson v. Planters' & 
Merchants* Bank of Ozark, 69. So. 
493. 178 Ala. 420. 

2*3 C.J. p 323 note 33. 

la N.y.—Small V. Wheaton, 4 B.D. 

Smith 306, 427, 2 Abb.Pr. T75. 

11. Colo.—Greene v. Wilson, 11 P, 
<2d 225, 90 Colo. 662. 

Iowa.—Baker v. First Nat. Bank, 21*9 
N.W. 511. 

Mo.—Guels V. MissiBSlppi Valley 
Trust Co., 49 S.W.2d 50, 63, 3*2*9 
Mo. ill54, quoting Ctorpoo 0ncls. 

23 C.J. p 823 note 35. 

IS. 'S.D.—^La Penotlere v. Kellar, 
1*37 N.W. 852, 29 S.D. 4I9‘6. 

Wash.—Otis v. Nash, 66 P. Ill, 2*6 
Wash. 3’9. 

23 C.J. p 323 note 86. 

13. Mass.—Thompson v. Horgan, 
tl'67 N.E. 599, 260 Mass. 6'89. 

14. Mo.—^St. Francis Mill Co. v. 
Sugg, 88 Mo. 476. 
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Payment by hunizsr 

Execution on Judgment against de¬ 
fendant fully satisfied by defend¬ 
ant’s Insurer is unauthorized, al¬ 
though Judgment was assigned to 
keep It alive against codefendant.— 
Mcllvane v. T. J. M. Contracting Co., 
147 A. ’333, 7 N.J.Mlsc. 825. 

IS. Mo.—^Fiske v. Lamoreaux, 48 
Mo. 523. 

W.Va.—Neely v. Jones. 16 W.Va. 
825, 37 Am.R. 794. 

Right of assignee to execution see 
infra S 14 b. 

18. Tex.—^Hart v. Harrell, Clv.App.. 
tt7 S.W.'2d 10-93. 

17. N.Y.—Craft v. Merrill, 14 N.Y. 
456. 

23 C.J. p 32'3 note 39. 

18. Pa.—Ellsbre v. Ellsbre, 2*8 Pa. 

1T2. 

184 N.C.—-Poor V. Deaver, *28 NXl. 
3011. 

80. Pa.—Curtis v. Slosson, 6 Pa 
265. 

123 C.J. p 8128 note 43. 
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judgincnt,*! the allowance of a set-off, ^2 pay¬ 

ment of one of two judgments for the same debt,^^ 
or compliance with certain statutory provisions.*^ 
The mere service of a garnishment under an execu¬ 
tion is not a satisfaction precluding the.subsequent 
issuance of an execution.** 

(b) Payment by Joint Debtor 

Except ae otherwiee provided by etatute, a Jeint 
debtor may not pay off the debt, take an aaaignment of 
the Judgment, and collect It from hla codebtors by execu¬ 
tion. 

Except where it is otherwise provided by stat¬ 
ute,** one of several joint debtors against whom 
judgment has been obtained cannot pay off the debt, 
take an assignment of the judgment, and collect it 
from his codebtors by execution.*^ Hence, a guar¬ 
antor, surety, or indorser who pays for the princi¬ 
pal is not entitled to take out execution on the judg¬ 
ment against a cosurety, guarantor, or indorser,** 
or against the principal, in the absence of compli¬ 
ance with statutory provisions governing the right 
of the surety to the benefit of the judgment;** but 
this rule is limited to an ordinary judgment against 
several jointly, and does not apply where the judg¬ 
ment itself provides otherwise.** 

d. Vacating or Modifying Judgment 

Execution cannot Issue if the judgment is reversed, 
canceled, vacated, or annulled, but a mere modification 
will not prevent Issuance. 

Where a judgment is reversed,*l canceled,** va¬ 
cated or annulled, the execution falls with it.** 
Since, as stated in the C.J.S. title New Trial § 210, 


^12 

also 46 C.J. p 436 note 77 et seq, the effect of ah or¬ 
der for new trial is to vacate the judgment, an ex¬ 
ecution cannot issue after a motion for new trial 
has been granted,*^ although the court may have 
acted illegally and erroneously.*® Where a decree 
has been ordered opened for the purpose of a re¬ 
hearing, an execution issued by the clerk of court 
should be perpetually stayed.** An order, on open¬ 
ing a default, that the judgment stand as security, 
prevents the issuance df an execution.*^ The open¬ 
ing of a default judgment to let in a meritorious 
defense does not affect the right to execution.** If 
the judgment is merely modified, the execution is 
controlled thereby only to the extent of the modifi** 
cation.** An attempt of a court, without jurisdic¬ 
tion, to amend a valid decree after term does not 
affect execution issued on the valid decree.^* 

§ 12. Particular Forms of Writ 

Writs for the enforcement of judgments are of vari¬ 
ous forms, and If there is a writ peculiarly applicable to 
the enforcement of a particular judgment It should be 
invoked. A special execution Is one directing a levy on 
some particular property, while a general execution de¬ 
mands a levy on the debtor’s property generally. 

While if there is a writ peculiarly applicable to 
the enforcement of a judgment of a specific nature, 
it must be invoked by the creditor,yet on many 
judgments the creditor has an option as to the form 
of writ he may employ.^* So too certain writs have 
been more often invoked than others in different 
jurisdictions. On the other hand, some writs in use 
under the common law have been wholly or partially 
discarded by modern practice. In some jurisdictions 


21. N.Y.—Oraft v. Merrill, 14 N.Y. 
4S6. 

22 . N.Y.—Doty v. Russell, 6 Wend. 
129. 

23 C.J. p 323 note 44. 

28. Ala.—Lockhart v. McElroy, *4 
Ala. 572. 

•23 C.J. p 323 note 415. 

24 . N.Y.—Crotty v. McKenzie, 4<2 N. 
Y.Super. 192. 

‘23 C.J. p 323 note 46. 

25 . Tenn.—Beaumont v. Eason, 12 
Heisk. 417. 

2'3 C.J. p 3*23 note 47. 

26 « Ga.—Miller v. Perkerson, 67 6. 

E. 787, 128 Ga. 465. 

23 C.J. p 323 note 48 [a]. 

27 . Mo.—Johnson v. 'Sherrodd, 126 
S.W. 212, 141 Mo.App. 366. 

23 C.J. p note 49. 

28 . Tex.—Hufirffine v. Johnston, 3*5 
•S.W.2d 686. 120 Tex. 211, afflrmlnsr, 
ClV.App.. 3 S.W.2d <937. 

33 C.J. p 82'3 note 60. 

22 . Okl.—Miller v. Andrews, 43 P. 
2d 415. 171 Okl. 479. 
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30i Tox.—Polk V. Scale, Clv.App., 
14 J S.W. 329. 

31. Cal.—First-Trust Joint Stock 
Land Bank of Chicago v. Mere¬ 
dith, 64 P.2d 977, 19 Cal.App.2d 
1103. 

Second Jndguent for plaintiff in 
action on note secured by mortgage 
is in.sufflcient Justification for order 
denying defendant’s motion to set 
aside execution and sale under prior 
Judgment, where second Judgment 
was reversed.—^First-Trust Joint 
'Stock Land Bank of Chicago v. Mer¬ 
edith, supra. 

32. N.J.—Manowitz v. Kanov, 164 
A. 326, 107 N.J.Law 623, 75 A.L.R. 
1464. 

33. Mo.—Thompson V. Baer, App., 
139 S.W.2d a080. 

23 C.J. p 3^4 note 60. 

34. Cal.—Bishop v. Superior Court 
in and for Lo« Angeles County, 
209 P. >1012, 69 Oal.App. 46. 

23 C.J. p 824 note 54. 

35. La.—Smith v. Delahoueeaye, 9 
Rob. 50. 
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36. P'la.—Childs v. Boots, 152 So. 
214, 112 Fla. 282. 

Where reopening nnanthoxlied 
Where money Judgment had been 
decreed, but chancellor unauthorlzed- 
ly granted rehearing after time 
therefor had expired, execution 
could be had by obtaining vacation 
of rehearing order and thereafter 
directing clerk to issue execution.— 
Childs V. Boots, supra. 

37. 111.—Wenham v. International 
Packing Co., 72 N.E. 1079, 2113 Ill. 
39'7, reversing 114 Ill.App. 12'1. 

38. N.J.—Paterson Stove Repair Co. 
V. Rltzer, 8 A..2d 133, 123 N.J.Law 
14<5. 

32. Ind.—Weaver v. Field. 1 Blackf. 
334. 

40. Ark.—Morgan v. 'Scott-Mayer 
Commission Co., 48 S.W.2d 336, 
185 Ark. 6'37. 

41. La.—Martel v. Jcnnlngs-Hey- 
wood Oil Syndicate, 33 So. 612, 10.4 
La. 903. 

23 C.J. p 307 note 47. 

42. U.S.—'Dobbin v. Allegheny 
County, C.C.Pa., 7 F.Cas.Ko.8,941. 

23 C.J. p 307 note 48. 
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statutes provide for executions in special ca9es,^3 
or provide for the issuance of a writ for the purpose 
of enforcing a judgment directing a sale of prop- 
erty.^^ 

A fieri facias, generally referred to as a fi. fa., is 
the process to enforce the collection of a claim 
which has gone to a judgment which has become 
final and executory.^ 5 in Pennsylvania, a fieri 
facias is not the appropriate writ where specific 
lands only are to be sold,^^ although it is the appro¬ 
priate writ on judgments in personam, followed by 
venditioni exponas if inquisition and condemnation 
are not waived.^^ 

A capias ad satisfaciendum, often called a ca. sa., 
is, as shown infra § 407, a writ authorizing the ar¬ 
rest of defendant and his imprisonment until the 
satisfaction of the demand against him. 

Distringas is a form of execution in detinue and 
a command to distrain for a debt or appearance.^^ 

Writs of elegit and extent, the latter sometimes 
called extendi facias, are defined and considered in¬ 
fra § 403. 

Levari facias is used in some jurisdictions to en¬ 


force a claim on the goods of a debtor and the 
profits of his land.^^ In Pennsylvania it is the com¬ 
mon and proper process against land on judgments 
in rem.®® 

A special execution is one that directs a levy on 
some special property, while a general execution is 
one that makes no such requirement but demands a 
levy on the debtor’s property generally.®^ A fur¬ 
ther distinction exists in the fact that ordinarily 
a special execution issues only in proceedings where 
defendant has not been brought into court by per¬ 
sonal process, but his property has been seized.®^ 
It is proper where the property has already been 
levied on by a writ of attachment,®® or to enforce 
decrees in mortgage foreclosure proceedings,®^ A 
judgment creditor has no right to a special exe¬ 
cution except in the cases expressly allowed by stat¬ 
ute,®® and in the absence of statute the court has 
no right to restrict plaintiff to a special execution.®® 
The statutory right of the party in whose favor the 
writ is issued to elect on what property not exempt 
from execution he will have the same levied, does 
not give him a right to a special execution.®^ One 
reason why a special execution should not be issued 


48« Kan.—Norton v. Reardon, 72 P. 

8«1. *67 Kan. 302, 304. 

23 O.J. p 309 note '8rL. 

44. Cal.—Southern California Lum¬ 
ber Go. v. Ocean Beach Hotel Co., 
29 P. 427, 94 Cal. 2117, 23 Am.S.R. 
IIB. 

23 C.J. p 309 note 92. 

43 . La.—American Nat. Bank v. 
Childs, 22 So. 384, 49 La.Ann. 1359, 

2>5 C.J. p 1120. note 11. 

SlstlagnSslMa from othov modlM 

U.S.—Dobbin V. Allegrheny County, 
C.C.Pa., 7 P.Cas.No.8,941—25 C.J. 
p 11121 note ri [a]. 

43 . Pa.—McClelland v. Devllblss, 1 
PaXio. 613. 

47 . Pa.—^Provident Trust Co. of 
Philadelphia v. Judicial Building 
& Loan Ass'n, 171 A. 287, 112 Pa. 
Super. 3'52. 

Venditioni exponas see infra S 200. 
48 * La.—Avery v. Iberville Police 
Jury, 1«5 La.Aiin. 223. 

23 C.J. p 307 note 54. 

Distringas to enforce judgment in 
detinue eee Detinue I 2*2 d (2). 

49 . Pa.—Stewart v. Miller. 2 Pear¬ 
son 3'68. 

23 C.J. p 3018 note 59—36 C.J. p 993 
notes 20-83. 

BOl Pa.—^Provident Trust Co. of 
Philadelphia v. Judicial Building 
& Loan Ass’n, 171 A. 287, 112 Pa. 
Super. *352. 

28 C.J. p 308 note 60. 

61. Iowa.—Tice v. Tice, 2*24 N.W. 


‘571, 20’8 Iowa 14-5—^Farmers* Grain 
& Mercantile Co. v. Benson, 193 
N.W. 14, 195 Iowa 695. 

Okl.—Oklahoma Salvage & Supply 
Co. V. First Nat. Bank, 251 P. 
1006, 1007, 1122 Okl. 128, quoting 
Corpus Juris. 

23 C.J. p 308 note 62. 

Bxeoutioa sad iqpeoial exeoutloa 
compared 

’’Execution” is putting into effect 
of final Judgment of court, and 
’’special execution” is putting into 
effect Judgment against particular 
property specified in decree.—Tice 
V. Tice, 224 N.W. 67'1, -572, 209 Iowa 
14-5. 

Provistou for return not determlulug 
feature 

Writ following form prescribed by 
statute for general fieri facias is a 
’’general execution.” returnable only 
at next or second succeeding term 
of court, notwithstanding execution 
was returnable forthwith since such 
fact alone would not make writ a 
’’special execution” which is distin¬ 
guished from a ’’general execution” 
in that a "special execution” speci¬ 
fies property to be sold and follows 
Judgment with respect to distribu¬ 
tion of proceeds.—State ex rel. Mad¬ 
den V. Padberg, 101 'S.W.2d 1003, 
340 Mo. 647. 

59. Okl.—Oklahoma Salvage St Sup¬ 
ply Co. V. First Nat. Bank. 251 P. 
1006, 1007, 12-2 Okl. l^S, quoting 
Oorpus Juris. 

22 G.J. p 308 note 68. 

m 


53. Ill.—Haller v. Rleth, 247 Ill. 
App. 541. 

Okl.—Oklahoma Salvage & Supply 
Co. V. First Nat. Bank, 2'61 P. 
100'6, 1007, 122 Okl. 128, quoting 

Ooxpus Juris. 

23 C.J. p 30>8 note 64. 

Bsneral a&d special executloas prop¬ 
er 

Judgment creditor obtaining Judg¬ 
ment In attachment is entitled to 
special execution against attached 
property and general execution 
against Judgment debtor’s unexempt 
property.—Epley v. Hunter. 281 P. 
327, 154 Wash. 163. 

54 . Kan.—^Pool v. Gates, 240 P. 580, 
<581, 119 Kan. 6211. 

Okl.—Oklahoma Salvage & Supply 
Co. V. First Nat. Bank, 2-51 P. 
1006, 1007, 1212 Okl. 128, quoting 
Corpus Juris—Johnson v. Taylor, 
173 P. 1039, .1040, 68 Okl. 229. 

2’3 C.J. p 308 note 66. 

55. Okl.—Oklahoma Salvage & Sup¬ 
ply Co. V. First Nat. Bank, 2'51 P. 
•1006, 1007, 122 Okl. 12'8. quoting 
Corpus Juris. 

23 C.J. p 308 note 66* 

50L Iowa.—Farmers’ Grain & Mer¬ 
cantile Co. V. Benson, 193 N.W. 14, 
1915 Iowa 696. 

57. Okl.—Oklahoma Salvage & Sup¬ 
ply Co. V. First Nat. Bank, 251 P. 
1006, 1007, 12'2 Okl. 128, quoting 
OomuB Juris. 

2t C.J. 9 tM note (7. 
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EXECUTIONS 


on an ordinary judgment in personam is that it 
vrould deprive the debtor of his right' under the 
statute to point out property to be levied on.®* On 
the other hand, where a special execution is the 
proper one to be issued, it has been held that gen¬ 
eral execution may not issue.®* Thus if the ac¬ 
tion is commenced by attachment, and there is no 
personal service, the execution must be a special 
one against the property attached and no other,** 
even though the judgment is a general one ;*i and 
even where the suit is in personam because of de¬ 
fendant’s appearance, a special execution may is¬ 
sue.** Generally, however, where the judgment is 
general, a special writ is improper.** A general 
execution issued to a sheriff who has seized proper¬ 
ty under an attachment is in effect a venditioni ex¬ 
ponas, although not such in form.*^ In an attach¬ 
ment case, where there is both a personal judgment 
and a judgment of condemnation, a fieri facias may 
be issued on the personal judgment, and it is not 
necessary to issue a special writ against the property 
condemned.*® A writ commanding the seizure and 
sale of specific property, issued irregularly instead 
of a general execution, may be set aside on motion; 
but if defendant makes no objection and permits a 
sale to be made under it, he will not be permitted 
thereafter to object that it is void.** So an exe¬ 
cution against the goods generally of defendant is 
not void where the sale was of the attached goods 
only.*^ If the execution is general when it should 
be special, or special when it should be general, and 
the acts done thereunder are such only as were au¬ 
thorized by the judgment, the acts are valid.** 


§ 13 

Writ of restitution is a writ of execution where 
issued after a judgment requiring the payment of 
money and delivery of real property.** 

§ 13. Existence of or Resort to Other Rem¬ 
edy 

While the Judgment creditor may enforce his judg¬ 
ment by execution, he may adopt any method permitted 
by law for Its collection, although In some cases he must 
elect between remedies. 

The purpose of the issuance of execution is to 
obtain a more direct means of enforcement against 
the. property of the debtor than that offered by pro¬ 
ceedings to punish for contempt.*^* Where a valid 
judgment is unpaid, the creditor may adopt for its 
collection any method permitted by law,*^! but in 
some cases he may be compelled to elect between 
remedies.^* It follows that the successful party on 
appeal, where money is deposited in lieu of the 
statutory bond on appeal, is not required as matter 
of law to resort to the fund instead of issuing ex¬ 
ecution.*^* The power to issue execution is inher¬ 
ent in the judgment, and the courts may not assume 
legislative power by providing other means of en- 
forcement.^^ Execution statutes providing different 
methods of enforcement have been held to provide 
concurrent rather than exclusive remedies.^® 

Action or execution. Statutes giving the right to 
an execution on judgments under conditions or cir¬ 
cumstances where they could not issue at common 
law are cumulative only, and do not preclude the 
enforcement of the same by an action;^* So too an 
execution and an action, not being inconsistent rem- 


68. Okl.—Oklahoma Salvage & Sup¬ 
ply Co. v. First Nat. Bank, supra, 
quoting OoxpiM Jiixls. 

23 C.J. p 308 note 6>8. 

68 . Me.—Annin v. Gilmore, 47 Me. 
162. 

23 C.J. p 308 note 69. 

60l Mo.— iStuckert v. Thompson, 164 
S.W. >692. 181 Mo.App. SIS. 

23 C.J. p 309 note 70. 

61. Mo.—estate v. Vogel, 14 Mo.App. 
•187, 190. 

23 C.J. p 309 note 71. 

68. Ill.—Kerr v. Swallow, 83 Ill. 
879. 

68ii Mo.—Philips y. Stewart, OV Mo. 
149. 

23 C.J. p 80'9 note 73. 

04. N.C.—May v. Getty, 63 S.E. 75, 
140 N.G. SIO. 

06. D.C.—Adriance v. Heiskell, 8 
App.D.C. 240. 

06 . Kan.—Pracht v. Plater, 1 P. 638, 
30 Kan. 56'8. 

2Z C.J. p 806 note 76. 


67. Ark.—Boothe v. Bstes, 16 Ark. 
104. 

68. Iowa.—Farmers' Grain & Mer¬ 
cantile Co. V. Benson, 193 N.W. 
(14, 195 Iowa 6'9>5. 

Zt is miaeoeaaavy for the eonrt 
to direct the iaaiia&oe of a apeoial 
oaeoatioB in order to continue a lien 
on attached property, since the writ 
is amendable, and, if the defendant 
objects to the character thereof, the 
court will decide the objection in 
the light of the Judgment, and the 
antecedent proceedings under Code 
S9 3772. 3924.—Farmers' Grain & 
Mercantile Co. v. Benson, supra. 

69. Wash.—O us tin v. Kllngenberg. 
70 p.2d 308, 190 Wash. 660. 

70l N.T.—Rosenthal v. Graves, 6 
N.T.S.2d 766, 168 Mioc. 845. 

71. Minn.—‘Spehr v. Johnson, 126 
K.W. 402. 1.11 Minn. 74, .137 Am. 
S.R. 63>6. 

Statutory provisioM eoutroUlag 

Burns' St.Annot.l926 |9 743, 744, 
providing for issue of execution, is 

147 


controlling as method for enforcing 
Judgment lien.—Petrovltch v. Wit- 
holm. 15*2 N.E. 849, 85 Ind.App. 144. 
Slectiou 

A Judgment creditor by tiling ac¬ 
tion in equity elected to secure satis¬ 
faction of her execution lien and. 
having done so, could not withdraw 
“election” live years thereafter and 
proceed to sell under execution, so 
that such sale and sheriff’s deed ob¬ 
tained pursuant thereto were inef¬ 
fective, and writ of possession was 
properly denied.—Mullins v. Staton, 
152 S.W.2d 9'39. 287 Ky. 2*96. 

78. La.—Weimprender v. Fleming, 
8 Mart.N.S. 95. 

23 C.J. p 313 note 65. 

73. Minn.—Spear v. Johnson, 126 N. 
W. 403, im Minn. 74, 137 Am.S.R. 
635. 

74. Tex.—^Wheeler Motor Sales Co. 
V. Guerguin, Civ.App., 16 S.W.2d 
309, error dismissed. 

76. N.J.—Otten v. Cavalll, 184 A. 

442, 14 N.J.Misc. 296. 

78. Ala.—Kingsland v. Forrest, 18 
Ala. 519, 62 Am.D. 222. 
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edies, the one may be instituted, although the en¬ 
forcement of the judgment is at the same time be¬ 
ing sought by a use of the other^'^ 

Fieri facias or capias ad satisfaciendum. The 
creditor may choose between a body execution and 
one against property, 78 and of course a statute au¬ 
thorizing. the issuing of a fieri facias does not pro¬ 
hibit a party from resorting to a capias ad satis- 
faciendum.7^> 

Attachment or execution. In some states a cred¬ 
itor may elect between an attachment on mesne 
process or execution,®® but in some jurisdictions an 
execution should not issue after a levy on attach¬ 
ment, until the property attached has been legally 
disposed of.®i Acceptance of a bond given to pre¬ 
vent the levying of attachment does not deprive the 
attaching parties, subsequently obtaining a judg¬ 
ment, of the right to levy execution on the prop¬ 
erty of the debtor who gave the bond.®^ 

Enforcement of lien or execution. A pledgee may 
waive his right to sell pursuant to his lien and pro¬ 
ceed by execution,®® 

§ 14. Persona Entitled to Execution 

a. In general 

b. Assignees 

c. Joint creditors 


a. la Oensral 

Tilt ptrton In whott favor a JySomant la rtndtrad, 
tr those aotino for hlmi have the exclMtlve right to and 
control of the lasuanee of execution and may order It at 
their option. 

The right to execution is a substantial right,®^ 
and the rule is that the person in whose favor a 
judgment is rendered, or those acting for him, have 
the exclusive control of the issuance of an execu¬ 
tion thereon and may order it at their option;®® and 
the fact that plaintiff has, after rendition of the 
judgment, become an alien enemy does not alter the 
rule.®® By virtue of statutes in some jurisdictions 
the permission of the court may under certain cir¬ 
cumstances and conditions be necessary ;®7 and, 
where it is sought to be issued by the personal rep¬ 
resentative of a deceased judgment plaintiff, the 
preliminary statutory requirements must be ob¬ 
served.®® The equitable owner of a judgment may 
issue execution.®® Where a statute authorizing ex¬ 
ecution to collect an order for payment of money 
permits the writ to be issued "by any person or 
party” to whom the money is made payable by the 
order, execution cannot issue where the money is 
required to be paid to an ofl&cer of the court®® A 
mortgagee having secured a money judgment on a 
note secured by a mortgage may have execution and 
collect his judgment the same as any judgment cred- 


77. K.C.—McDonald v. Dickson, 86 
N.C. 24'8. 

23 O.J. p 313 note 68. 

78. 'S.C.—Robertson y. Shannon, 33 
S.C.I,, 419, 

23 C.J. p 3T3 note SS. 

79. Tenn.—Hodge v. Dillon, Cooke 
278. 

80. Mass.—In re Flymton, 82 N.E. 
115, rSS Mass. 571. 

81. Ky.—Craig v. Saven, Hard, p 46. 
23 C.J. p 913 note 72. 

89. Cal.—Bettandorff v. Chronlster 
41 P.2d 337, 2 Cal.App.2d 425. 

88. N.Y.—Sickles v. Richardson, 23 
Hun 669. 

84. Neb .—BsLTTy v. Horton, 238 N. 
W. 763, 122 Neb. SO—Halmes v. 
Dovey, 89 N.W. 631, 64 Neb. 122. 

Of equal moiueut a«i rendition, of 
Judgment 

Right to execution for collection of 
money Judgments, when time for exe¬ 
cution firrivea, and no lawful euper- 
eedeae haa intervened, is of equal 
moment as is rendition of Judgment. 
—Ex parte Moore, 164 So. 210, 281 
Ala. 209. 

88 . La.—Bluneon v. Brocato, 172 So. 
180, 181. citing Corpus Juris, and 
affirmed 175 So. 441. 187 La. 637. 
Mo.—Bovard v. Bovard, App., 128 a 
' W.2d 274. 


N.T.—Earl v. Brewer, 289 N.Y.S. 150, 
154, 248 App.Dlv. 314, citing Cor- 
pne Juxle, and reversing 282 N.Y.S. 
922. 156 Misc. 881, and affirmed 8 
N.E.2d 339, 273 N.Y. 669. 

23 C.J. p 310 note 3. 

Bepreeentativee of deoeaeed 
Judgment In favor of estate of de¬ 
ceased person may be enforced by 
execution only after proper legal 
representative has issued it.—Klem- 
stine V. Allen, 16 Pa-Dist. ft Co. 221, 

Attorney 

Although attorney's fee for which 
Judgment was rendered in suit by 
drainage district for drainage taxes, 
penalty, and attorney's fee was not 
paid to attorney, attorney was un¬ 
authorized to order an execution to 
be issued in the cause after dis¬ 
trict compromised Judgment with 
landowners against whom Judgment 
was obtained.—State ex rel. Ross, 
and to Use of Drainage Diet. No. 
6 of Pemiscot County, v. Juden, Mo. 
App., 110 S.W.2d 866. 

Solder of money Judgment ae a 
eeooud lieu on interest In realty could 
obtain satisfaction thereof by exe¬ 
cution, notwithstanding holder of 
first lien was by his Judgment given 
right to sell his interest and "equity 
of redemption."—^Farmers Security 
Bank of Maywood v. Wood, 271 N.W. 
849, 182 Neb. 175. 
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Boss of right 

Under L.1919 c 194, where a Judg¬ 
ment creditor. In ignorance of the 
statute, and in the exercise of his 
rights as he understood them, and 
as they had previously existed, at 
first declined, when tendered payment 
of the Judgment by the surety de¬ 
fendant, to transfer it to a third 
person on payment for the benefit 
of the surety defendant, but shortly 
after, before any lien had been lost, 
or the lights of the surety as affect¬ 
ed by the Judgment In any way im¬ 
paired, offered to make the transfer, 
such creditor was not finally deprived 
of his remedy on the Judgment, and 
execution was properly permitted to 
Issue.—Bank of Davie v. Sprinkle. 
104 S.E. 477, 180 N.C. 580. 

86. La.—Taylor v. Morgan. 2 Mart. 
263->Brofteld's Heirs v. Lynd. 2 
Mart. 213. 

23 C.J. p 810 note 4. 

87. N.Y.—Cooper v. Bailey. 74 N.Y. 
S. 667, 69 App.Dlv. 368. 

23 C.J. p 310 note 6. 

88. Ky.—^Williams v. Staton, 4 Ky. 
L. 226. 

88. Pa.—^Tilden v. Evans, 8 Phila. 
J24. 

90. N.Y.—Devlin v. Hinman, 67 N.Y. 
S. 668, 40 App.Div. 101, 29 N.Y. 
Civ.Proc. 127, affirmed 66 N.B. 886, 
161 N.Y. 116. 
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§14 


itor.^i A judgment creditor is entitled to seize 
property to satisfy his judgment after agreement to 
assign, where the parties understand that the agree-* 
ment is merely to sell, and is not a sale of the judg¬ 
ment and an agreement whereby a judgment 
creditor authorized another to collect the judgment, 
which contained no words of grant or assignment, 
is not such an assigpiment of the judgment as will 
prevent the judgment creditor from having execu¬ 
tion thereon.^3 A defendant is not entitled to an 
execution in favor of plaintiff against a codefend¬ 
ant. Where the owner of personal property re¬ 
covers a judgment for possession subject to a lien, 
the lienors are not entitled to execution.^® 

b. Assignees 

Execution may be leiued at the Inatanee of the aa- 
stgnee of the Judgment. In some jurladlctlona It should 
be Issued In the name of the assignor; but In others 
It may be Issued In the name of the assignee or the as¬ 
signor. 

Execution may be issued at the instance of the 
assignee of the judgment,®® provided there is a val¬ 
id assig^nment,®*^ although since an execution is but 
a proceeding under the judgment its validity is not 
affected by a mere irregularity in the assignment of 
the judgment.®* Generally it is held that, inasmuch 
as the execution must conform to the judgment, the 
execution should be issued at the instance of the as¬ 
signee in the name of the assignor,®® although by 
virtue of statutory provisions or otherwise in some 
jurisdictions^ if the assignment is filed ,2 or is evi¬ 
denced by the act of a notary,® or permission of the 
court is obtained,^ the execution may issue in the 
name of the assignee; and it has been held that 
in the absence of a statute to the contrary execu¬ 
tion may be issued either in the name of the as¬ 
signor or of the assignee.® If an action is brought 


by an assignee of a chose in action in the name of 
the assignor, execution may be issued in the name 
of the assignor, under the direction of the assignee.® 
The irregularity of issuing an execution in the 
name of the assignee of the judgment creditor does 
not make the writ subject to collateral attack.*^ 
Where the rights which vest in an assignee of a 
judgment arise as a consequence of subrogation, 
and there is a disputed question of fact in respect 
of the equities claimed to exist in favor of the judg¬ 
ment debtor against the assignee, it has been held 
that it would be inequitable to permit the assignee 
to issue execution, since he has an adequate reme¬ 
dy by action for money paid by him or on the judg¬ 
ment, in which action the claimed equities could be 
asserted and adjusted.* Where a judgment against 
a partnership is sold to a third person with sub¬ 
rogation to the judgment creditor’s rights, a mem¬ 
ber of the partnership is not entitled to notice of 
subrogation before execution can issue against him, 
in the absence of a showing of payment to the orig¬ 
inal judgment creditor.® 

The assignor is not entitled to take out an exe¬ 
cution nor has he any right to control an execu¬ 
tion issued by the assignee.^® However, where the 
assignor has expressly retained the right to issue 
execution, the execution may of course issue in his 
name, regardless of the assignment, and is in no 
way affected thereby. 

c. Joint Creditors 

Execution may Issue In favor of one of several joint 
creditors. 

Either of several joint judgment creditors may 
take out execution, without consulting the others, 
unless there is some agreement to the contrary .12 
If one of two joint plaintiffs dies, execution should, 


SI. Colo.—Greene v. Wilson, 11 P.2d 
225, 90 Colo. 662. 

sa. La.—Continental Supply Co. v. 
Browder, 124 So. 680, 11 La.App. 
631. 

93. Okl.—Jareckl Mfg. Co. v. Flem¬ 
ing, 38 r.2d 925. 170 Okl. 70. 

94. Ky.—Davia v. Kentland Coal & 
Coke Co., 67 S.W.2d 642. 247 Ky, 
642. 

95. Cal.—Smith v. Wilson. 36 P.2d 
716. 1 Cal.App.2d 297. 

'98. fenn.—^Williams v. Cantrell, 124 

S.W.2d 29. 22 Tenn.App. 448. 

Tex.—Scruggs v. McCart, 32 S.W.2d 
823, 119 Tex. 464. 

23 C.J. p 311 note 10. 

97. Ala.—Reese v. Waller, 46 So. 

468. 164 Ala. 463. 

23 C.J. p 311 note 11. 

.98. Del.—Campbell v. Johnston. 3 
Del.Ch. 94. 


99. Kan.—Gilmore v. State Nat. 

Bank. 133 P. 726. 90 Kan. 406. 

23 C.J. p 311 note 13. 

1. La.—Zibilich v. Rouseo, 103 So. 
269, 157 La. 936. 

2. N.H.—Lyford v. Dunn. 32 N.H. 81. 
23 C.J. p 311 not« 16. 

3. La.—Hebert v. Doussan, 8 La. 
Ann. 267. 

4. Mont.—McGregor v. Wells, 1 
Hont. 142. 

6. La.—Montgomery v. Bouanchaud. 
137 So. 199, 173 La. 416—Milliken 

6 Farwell v. Taft Mercantile Co., 

7 La.App. 160. 

Mich.—Cook y. Casualty Ass'n of 
America. 224 N.W. 341, 246 Mich. 
278, 

23 C.J. p 311 note 18. 

8 . N.H.—Gerrlsh v. Clough, 86 N. 
H. 619. 
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7. Ill.—Schuck V. Oerlach, 101 Ill. 
338. 

23 C.J. p 311 note 22. 

8. N.Y.—Jamaica Nat. Bank of New 
York V. Bach. 21 N.Y.S.2d 195, 
259 App.Div. 1049, reargument de¬ 
nied 22 N.Y.S.2d 927, 260 App.Div. 
809. 

9. La.—Roane v. Bourg. App., 177 
So. 373. 

10. Tex.—Arthur v. Driver, 127 S W. 
891, 60 Tex.Civ.App. 100. 

W.Va.—Clarke v. Hogeman, 13 W.Va. 
718. 

Agreement held not assignment 

which would prevent creditor from 
having execution issued on Judgment. 
—Jareckl Mfg. Co. v. Fleming. 38 P. 
2d 925, 170 Okl. 70. 

IX. Wis.—Collins v. Smith, 44 N. 

W. 610. 75 Wls. 392. 
xa. N.Y.—Hawley v. Cramer, 4 Cow. 
717. 
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on proper evidence of his death, be issued in fa¬ 
vor of the survivor,1* unless the statute necessi¬ 
tates the substitution of his personal representa¬ 
tives and where the damages adjudged in favor 
of several joint plaintiffs are several and distinct 
as to each of them, execution in favor of each may 
be issued on the judgment.^^ Where judgment has 
been obtained by one of several minors in a suit 
on a bond, it has been held that the others may, by 
scire facias, have executions for the several amounts 
due them.i® 

§ 15. Persons against Whom Execution May 
Issue 

In general execution may be Issued against any par¬ 
ty against whom a Judgment may be rendered, but It 
cannot issue agalnet one not a party to the action. 

As a general rule, an execution may be issued 
against any party against whom a judgment may 
be rendered.i7 

As limited to parties. Since the execution must 
pursue and conform to the judgment, it follows 
that it can be issued only against the judgment 
debtor,and cannot be issued against one not a 
party^® even though he is interested in the judg¬ 
ment, or in fact the real party in interest in the 
suit.®® If the parties to the action have appeared 
in a representative capacity execution must issue 
against them in that capacity,®^ and vice versa.®® 
If in an action on a contract by a legal plaintiff for 
the use of plaintiff assignee a verdict and judgment 
against plaintiff on a counterclaim are general, exe¬ 
cution can properly issue against whichever of the 
plaintiffs was legally responsible.®® 

A mistake in the name of defendant^ in the ac¬ 


tion in which judgment was rendered, precludes the 
issuing of an execution against the party intended, 
until the judgment is amended.®^ 

Including all parties. The rule that the execution 
must follow the judgment does not, however, neces¬ 
sitate the making of all the parties to a judgment 
parties to the execution; but, where the obligation 
devolves jointly and severally on judgment debtors, 
execution may be issued against a part of them 
only.®® A fortiori, if separate judgments are ren¬ 
dered against different defendants, an execution is¬ 
sued against one of defendants alone is proper.®® 
If the liability is several only, executions must is¬ 
sue severally against each of the debtors, although 
but one satisfaction can be had.®*^ 

§ 16. Simultaneous and Successive Execu¬ 
tions 

a. Simultaneous executions 

b. Successive executions 

a. Simnltaaeons Executions 

In general It may be elated that two executione 
should not issue on one judgment at the same time 
DifTorent species of execution may be sued out slmultane<' 
ously, but only one at a time may be proceeded on. In 
a proper case, two writs may issue simultaneously on the 
same judgment In different counties. 

Since it would be oppressive and against equity to 
carry on two executions at the same time, it has 
been held that two should not be issued at the same 
time on one judgment,®® nor can a second execu¬ 
tion be issued to the same county until a legal re¬ 
turn and disposal of the first has been made.®® It 
is well settled, however, that a party may sue out 
different species of execution at the same time on 
a judgment, but can proceed on but one of them at 


13. Me.—^Mitchell v. Cunningham, 29 
Me. 367. 

14. Pa.—Preller v. Freiler, 1 Pa.Co. 
266. 

15. Maes.—^Dawes v. Bell. 4 Maee. 
106. 

23 C.J. p 311 note 28. 

13. Ohio.—Case v. State, 1 Ohio Dec., 
Reprint, 486, 10 We8t.L.J. 168. 

17. La.—Terrail v. Tlnney, 20 La. 
APP. 444. 

Pa.—See Roesch v. Kern, 20 Brie Co. 
61. 

28 C.J. p 811 note 81. 

18. U.S.—Walker v. Colby Wringer 
Co.. C.C.WI 1 ., 14 P. 617. 

28 C.J. p 812 note 48. 

Owner or operator of peotor veldoie 
provision in statute imposing lia¬ 
bility on owner of automobile f6r 
negligence of person operating auto¬ 


mobile with owner's permission that 
on recovery of Judgment by injured 
party recourse shall first be had 
against property of operator who 
has been served being for owner's 
benefit may be waived by owner and 
applies only where Judgment is re¬ 
covered against operator and owner. 
—Holland v. Kodlmer, 77 P.2d 848, 11 
Cal.2d 40—Broome v. Kem Valley 
Packing Co., 44 P.2d 430, 6 Cal.App.2d 
266. 

19. Mass.—West Boylston Mfg.^o. 
v. Board' of Assessors of Bast- 
hampton, 178 N.B. 681. 277 Mass. 
180. 

Mi Iowa.—^Berry v. Wood, 76 N.W. 

799, 106 Iowa 827. 

28 C.J. p 312 note 44. 

81. N.T.—^Reid v. Stegman, 16 Abb. 
N.Cas. 422—^Tompkins County v. 
Smith, 11 Wend. 181. 


88. Ky.—Bostick v. Keizer, 4 J.J. 

Marsh. 697, 20 Am.D. 237. 

23 C.J. p 312 note 46. 

83. Pa.—Blue Star Nav. Co. v. Em¬ 
mons Coal Mining Corporation, 120 
A. 469, 276 Pa. 362. 

84. La.—Pormento v. Robert, 27 La. 
Ann. 446. 

23 C.J. p 312 note 60. 

85. Tex.—Hicks v. Price, Civ.App., 
81 S.W.2d 116. 

23 C.J. p 312 note 47. 

86. Tenn.—^Hyder v. Butler, 62 S.W. 
876. 108 Tenn. 289. 

87. Md.—Columbia Bank v. Ross, 4 
Harr. 4k M. 466. 

88. K.J.—State V. Stout. 11 N.J.Law 
862. 

28 C.J. p 812 note 52. 

89i Iowa.—^Merritt v. Grover, 16 N. 

W. 860, 61 Iowa 99. 

88 C.J. p 812 note 68. 
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a time for the satisfaction of his debt,*® and where 
different processes are served at the same time de¬ 
fendant may elect which shall stand, and the court 
may set aside the others,*^ although it has been held 
that the objection to the irregularity of smultaneous 
issuance must come from defendant, and not his 
creditors.** Two writs may, however, issue simul¬ 
taneously on the same judgment to two different 
counties.** A mandatory statutory provision that 
only one execution shall be in existence at one 
time may be waived by the party for whose benefit 
it was enacted.*^ Where the statutes so provide, 
a judgment creditor is entitled to execution on each 
judgment obtained against defendant.** 

b. Successive Executions 

Successive executions may be issued where necessary 
for the proper satisfaction of the Judgment. 

The levy of an execution is not of itself a satis¬ 
faction of the judgment, and docs not preclude a 
plaintiff from again resorting to this remedy if the 
fruits of the first levy are insufficient to satisfy his 
debt; his remedies are cumulative and he may suc¬ 
cessively sue out and levy writs until he reaches that 
point at which the law declares the debt to be sat¬ 
isfied;** and the institution of supplementary pro¬ 
ceedings does not affect the right.**^ The issuance 
of a void execution does not operate as an aban¬ 
donment of a prior execution.** It has been held, 
however, that a creditor has no absolute right to 
abandon a levy and issue a new execution without 
showing some necessity therefor.** Where the stat¬ 
utes so provide, a fieri facias can be issued while 
there is an execution against the body of defendant 
unreturned.^* If an execution has been issued and 
returned satisfied, a second execution writ in a dif¬ 
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ferent form designed to collect the same judgment 
is properly quashed.*^ 

§ 17« Agreement Not to Issue 

A valid agreement not to leeue or enforce execution 
may be made, and execution laeued in violation of euch 
an agreement may be aet aeide, or an action for damages 
may be brought. 

Agreements not to issue execution or not to en¬ 
force an execution, m order to be binding, must 
be based on a valid consideration,** and must be 
definite.** An execution issued in violation of an 
agreement that it should not be issued on the judg¬ 
ment therein within a specified time or on the non- 
compliance with certain conditions is voidable only 
and not absolutely void;** and hence it is the duty 
of the officer to comply with the same, and not pre¬ 
sume to determine the conflicting rights of the par¬ 
ties thereto.** So too it may issue at once upon 
a noncompliance with conditions on which its sus¬ 
pension depends;*® but where it is issued in viola¬ 
tion of the agreement it will be set aside at the 
instance of defendant,**^ or an action for damages 
may be brought;** but it is held that an execution 
issued in violation of an agreement is not such a 
fraud on other creditors as will justify or require 
the setting aside of the same upon their applica¬ 
tion.** Where the parties agree that no execution 
shall issue until certain questions are decided by the 
appellate court in another case pending on appeal, 
no execution can issue until the case is finally ruled 
on by the appellate court.** 

Waiver of agreement, A motion in arrest of 
judgment or for a new trial is a waiver of the ben¬ 
efit of a stay of execution agreed on by the par- 
ties.*i 
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aa Me.—Miller v. Miller, 26 Me. 
110 . 

23 C.J. p 312 note 64. 

31. Pa.—Young v. Taylor, 2 BInn. 
218—Grant v. Potts, 2 Miles 164. 

32. Pa.—Hoopes v. Robinson, 2 
Chest.Co. 312. 

33. Colo.—Kenfleld v. Finch, 76 P. 
1120, 19 Colo.App. 612. 

23 C.J. p 312 note 57. 

34 . Iowa.—Luke v. First Nat. Bank. 
278 N.W. 230, 224 Iowa 847. 

83. Mo.—Steffen v. American Surety 
Co. of New York, App., 224 S.W. 
102 . 

88. Iowa.—Clark v. Relniger, 24 N. 

W. 16. 66 Iowa 607. 

23 C.J. p 318 note 60. 

87. N.Y.—Steinhardt v. Michalda, 16 
N.Y.Clv.Proc. 323. 

88. Iowa.—^Dunham v. Bentley, 72 N. 
W. 437, 103 Iowa 136. 


39. Ind.—Mclver v. Ballard, 96 Ind. 
76. 

23 C.J. p 313 note 63. 

40 . Mich.—Karasiewicz v. Perkins, 
187 N.W. 330, 217 Mich. 689. 

41 . D.C.—Clawans v. Carnduff, 59 F. 
2d 472, 61 App.D.C. 186, certiorari 
denied 63 S.Ct. 819, 288 U.S. 601. 
77 L.Bd. 977. 

48 . Miss.—Union Bank v. Govan, 18 
Miss. 333. 

43 . La.—Johnston v. Yale, 19 La. 
Ann. 212. 

23 C.J. p 313 note 77. 

Coiistraotioa of agreement 
Tex.—Taylor v. American Trust & 
Savings Bank of Bl Paso, Civ.App., 
266 S.W. 727. 

Wash.—Barber v. Grand Summltt 
Mining Co., 118 P.2d 773. 

28 C.J. P 313 note 77 [a]. 
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44 . U.S.—Beebe v. U. S., Ala., 16 S. 
Ct. 632, 161 U.S. 104, 40 L Ed. 636 

45 . Ala.—Patton v. Hammer, 28 Ala 
618, followed in 33 Ala. 307. 

N.Y.—Grosvenor v. Hunt, 11 How. 
Pr. 365. 

46 . U.S.—Bleecker v. Bond. C.C.Pa., 
3 F.Cas.No.1.636. 4 Wash.C.C. 4. 

23 C.J. p 313 note 80. 

47 . Pa.—Feagley v. Norbeck, 17 A. 
900, 127 Pa. 238. 

23 C.J. p 314 note 81. 

48 . Ga.—Chambers v. McDowell, 4 
Ga. 186. 

23 C.J. p 314 note 82. 

49 . Pa.—Elliott V. Brlnzer, 1 Pear¬ 
son 39. 

5a Ky.—Park v. Cline, 13 Ky.Op. 
680. 

51. U.S.—Brent v. Coyle, C.C.D.C., 4 
F.Cas.No.1,838, 2 Cranch C.C. 348. 
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EZlSCUTtOirS 

h. PBOPEBTT SUBJECT TO BXEOUTIOR 


88 C.J.S. 


§ 18. *In General 

Q«n«raliy every kind ef property or Interest, therein 
not otherwiee exempt by etetute may be reached by an 
execution iteued on a Judgment. 

There being no exemptions at common it 

has been said to be a genera] principle of the com¬ 
mon law that all of a person’s assets are liable for 
the payment of his debts,although certain types 
of property have been declared to be absolved from 
seizure on the ground of broad public policy.®^ 
Usually, however, what property is subj'ect to sei¬ 
zure and sale under an execution is determined by 
the applicable statutes,^^ it being within the power 
of the legislature, subject to constitutional restric¬ 
tions, to authorize the levy and sale of any and ev¬ 
ery kind of property.®® 

In some jurisdictions constitutional provisions 
have been construed as contemplating that all of a 
debtor’s property of whatsoever kind shall be sub¬ 
ject to execution except property exempted by gen¬ 
eral laws,®7 and this is declared to be the public 
policy in other jurisdictions.®* 

In many jurisdictions under the prevailing stat¬ 
utes, sometimes without regard or reference to 
statute, every kind of property or interest therein, 


if not otherwise exempt, may be reached on execu¬ 
tion,®® the liability of property for the owner’s debts 
being said to be as unlimited as his power of dis¬ 
position thereof when there is no legal disability,®® 
Under some statutes any property or interest there¬ 
in which is subject to alienation or assignment may 
be seized and sold under an execution.®^ 

Execution statutes must be construed in pari ma¬ 
teria with exemption statutes.®® Statutes permit¬ 
ting execution against specified kinds of property 
must be liberally construed for the benefit of the 
creditors.®® 

Inasmuch as property which is subject to attach¬ 
ment is also subject to execution and vice versa, 
unless otherwise provided by statute, reference 
should be made to Attachment §§ 71-90. 

Statutory exemptions are discussed in the C.J.S. 
titles Exemptions §§ 26-69, also 25 C.J. p 42 note 
S7-p 93 note 64, and Homesteads §§ 52-92, also 29 
C.J. p 821 note 75-p 855 note 2. 

Conflict of laws. The general rule is that the 
liability of property to be sold under legal process 
is determined by the law of the state where it is 
situated, and not that of the jurisdiction where the 


sa. Tenn.—Cravens v. Robbins, 8 
Tenn.App. 436. | 

53. Pa.—Mamlin v. Genoe, 17 A.2d 
407, 340 Pa. 320, reversing 10 A.2d 
799, 139 ra.Super. 100. 

Tenn.—Cravens v. Robbins, 8 Tenn. 
App. 435. 

54. Pa.—Mamlin v. Genoe, 17 A.2d 
407, 340 Pa. 320, reversing 10 A. 
2d 799, 139 Pa.Super. 100. 

property In custody of law see infra 
§ 56. 

Wearing apparel or other property 
on person of debtor see infra fi 
19 b. 

55. Ark.—Munson v. Wade, 298 S.W. 
26, 174 Ark. 880. 

Ariz.—^Haigler v. Burson, 298 P. 404, 
38 Ariz. 192. 

Fla.—Evlns v. Gainesville Nat. Bank, 
86 So. 659, 80 Fla. 84. 

in.—W, G. Press ft Co. v. Fahy, 145 
N.E. 103, 313 Ill. 262, affirming 231 
llLApp. 193. 

Or.—Cabler v. Alexander, 224 P. 1076, 
111 Or. 267. 

Execution against personal represen¬ 
tative see the C.J.S. title Execu¬ 
tors and Administrators 8 807, al¬ 
so 24 C.J. p 802 note 83-p 904 note 
97. 

Execution on Judgment of Justice of 
Peace see the C.J.S. title Justices 
Of the Peace 8 123. also 86 C.J. p 
696 notes 50-56. 


Property reached by supplementary 
proceedings see infra 88 349-353. 
Property subject to creditor’s bill 
see Creditors* Suits 88 8-34. 
Property subject to garnishment see 
the C.J.S. title Garnishment 88 69- 
118, also 28 C.J. p 92 note 26-p 189 
note 48. 

Property to which lien of execution 
attaches sec infra 88 125-126. 
Special execution against wages and 
other credits see infra 8 406. 

Club membership is not property 
in broad sense, and hence cannot be 
sold for debt.—Genslinger v. New 
Illinois Athletic Club of Chicago. 171 
N.E. 514, 339 Ill. 426, reversing 252 
111.App. 298, transferred, see 163 N. 
E. 707, 332 Ill 316. 

53. Wash.—^Johnson v. Dahlgulst, 
226 P. 817, 130 Wash. 29. 

87. S.D.—Swan v. Gunderson, 215 
N.W. 884, 61 S.D. 688. 

58. Conn.—Prudential Mortgage ft 
Investment Co. v. City of New Bri¬ 
tain, 196 A. 609, 123 Conn. 390. 

Iowa.—Starits v. Avery, 213 N.W. 
769, 204 Iowa 401. 

59. Iowa.—Starits v. Avery, supra. 
Kan.—^Koelliker v. Denkinger, 83 P. 

2d 703. 148 Kan. 603, 119 A.L..R. 1. 
modified on other grounds 86 P.2d 
740. 149 Kan. 259, 119 A.L..R. 1626. 
Mich.—^Detroit ft Security Trust Co. 
V. Gitre, 236 N.W. 884. 887. 254 
Mich. 66. 


Ohio.—Stewart v. Wheeling ft L. E. 
Ry. Co., 41 N.E. 247, 61 Ohio St. 
161. 29 L.R.A. 438. 

Tenn.—Cravens v. Robbins. 8 Tenn. 
App. 435. 

Wash.—Johnson v. Dahlquist. 225 P. 
817, 130 Wash. 29. 

ga N.J.—Hopper v. Gurtman, 18 A. 
2d 245, 126 N.J.Law 263, 133 A. 
L.R. 621, affirming 8 A.2d 376, 17 
N.J.Misc. 289. 

Measou for rule 

The Incurring of Indebtedness for 
which the property may be taken is 
but a mode of disposition by the 
owner.—Hopper v. Gurtman, supra. 
61. Tex.—Jensen v. Wilkinson, Civ. 
App., 133 S.W.2d 982, error dis¬ 
missed. Judgment correct. 

69. Ind.—Martin v. Loula, 195 N.E. 
881, 208 Ind. 346, denying rehear¬ 
ing 194 N.E. 178, 208 Ind. 346. fol¬ 
lowed in White V. White. 194 N.E. 
366, 208 Ind. 314, rehearing denied 
196 N.E. 96. 208 Ind. 314, fol¬ 
lowed in Indianapolis Morris Plan 
Co. V. Fitzgerald, 194 N.E. 365, 207 
Ind. 708, Tam v. East Side Loan 
Co., 194 N.E. 365, 207 Ind, 709, 
Benson v. Sandusky, 194 N<.B. 366, 
207 Ind. 709, and Barlow v. Kellar, 
194 N.E. 356. 207 Ind. 709. 

68. N.J.—Hart v. Seacoast Credit 
Corporation. 169 A. 648. 116 N.J.Bq. 
28. aiffiri^ed 174 , A. 626, 116 N.J.Eq. 
678. 
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owner resides or where the judgment was ren- 
dered.^^ Certainly this is so in the case of real 
estate,®* in accord with the general rule govern¬ 
ing immovables as stated in Conflict of Laws § 19 a. 

The law of the state where a trust is created 
determines whether a right or interest therein may 
be reached by execution.®® 

§ 19. Personal Property in General 

a. General rule 

b. Wearing apparel or other property 

on person of debtor 

a. General Buie 

Parional property which may be deecribed as chat¬ 
tels Is usuaUy subject to seizure under an execution un¬ 
less exempt by statute. 

It has been said that at common law and under 
statute all of the personal estate of a debtor is 
subject to execution.®7 Generally speaking, how¬ 
ever, any species of personal property properly 
described as a chattel is subject to execution, stat¬ 
utes expressly or in effect frequently so provid¬ 
ing,®® provided it is not exemjHcd by statute, as 
discussed m the CJ.S. title Exemptions §§ 26-69, 
also 25 CJ. p 42 note 57-p 93 note 64, and provid¬ 
ed it is in esse at the time of the levy and sale,®® 
and is a vested interest at the time of the Icvy.^® 
Stated otherwise, all kinds of personal property 
of the debtor which he can make the subject of a 
voluntary transfer of title can by execution be 


§ 19 

made the subject of an involuntary transfer.^l In 
some jurisdictions it is said that in the absence of 
statute, the right to seize and sell is coextensive 
only with the power to take and deliver posses- 
sion.72 

It is sometimes stated that only property whidi 
may be sold may be taken on an execution but this 
is not universally true since, as discussed infra § 
24, an execution may be levied on money.^s 

A perpetual scholarship granted to a person by a 
college in recognition of his gifts to it, authorizing 
him to place and keep therein one pupil without 
charge is not subject to execution.^^ 

Effect of subsequent sale. Property sold after 
the lien of an execution has attached is neverthe¬ 
less subject to the writ.'^^® 

A liquor tax certificate or license, although per¬ 
sonal property, is not a chattel but an intangible 
right which is not subject to execution.*^® 

Vehicles carrying United States mail. A vehi¬ 
cle or boat is not exempt from execution because 
it plies on a mail route and is used to convey mail.77 

b. Wearing Apparel or Other Property on Per¬ 
son of Debtor 

Personal property on the person of the debtor such 
as wearing apparel is not subject to seizure on execu¬ 
tion unless means are available for enforcement of the 
execution without risk of personal conflict or breach of 
peace. 
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64. U.S.—Clark v. Willard. 65 S.Ct. 
366. 294 U.S. 211, 79 Ed. 865. 
98 A.lj R. 347, affirming Mieyr v. 
Federal Surety Co. of Davenport, 
Iowa. 34 P.2d 982, 97 Mont. 603, 
certiorari granted Clark v. Wil- 
liard, 55 S.Ct. 118, 293 U.S. 546. 79 
L.Ed. 650. 

23 C.J. p 324 note 80. 

65. U.S.—Spindle v. Shreve. Ill., 4 S. 
Ct. 622, 111 U.S. 642, 25 L.Ed. 612. 

66 . N.Y.—Server v. Towne, 84 N.E. 
2d 313, 285 N.Y. 264, reversing 23 
N.y.S.2d 700, 260 App.Div. 615. 

67. W.Va.—Ohio Valley Bank v. 
Minter, 150 S.E. 366, 108 W.Va. 58. 

Cliaraoter or looatloa imiaaterial 
Personal property is not rendered 
exempt from process by mere loca¬ 
tion or character.—Starlts v. Avery, 
213 N.W. 769. 204 Iowa 401. 

68 . Ky.—Cannon Ball Cab & Bus Co. 
v. Maryland Casualty Co., 96 S.W. 
2d 760. 266 Ky. 266. 

Pa.—Real Estate-Land Title & Trust 
Co. v. Bankers’ Trust Co. of Phila¬ 
delphia. 158 A. 634, 104 Pa.Super. 
493—Union Nat. Bank v. Qeorge, 86 
Pittsb.Leg.J. 128, 51 York Leg.Rec. 
206. 

23 C.J. p 325 notes 87. 95-2—8 C.J. p 
18 note 38. 


Goods aad obattdls 

Fla.—Evins v. Gainesville Nat. Bank, 
86 So. 619, 80 Fla. 84. 

69. Ky.—Goepper v. Phoenix Brew¬ 
ing Co.. 74 S.W. 726, 116 Ky. 708, 
26 Ky.L. 84. 

Articles la process of maUag 

(1) “Such articles as molten iron, 
or glass in the furnace, burning char¬ 
coal in the pit, and coke in the ov¬ 
ens, or baker's dough, or brick in a 
burning kiln, hides in the vat, and 
beer in a state of fermentation, 
while undeniably having the quali¬ 
ties of chattels, are nevertheless, in 
such imperfect state of transition 
from one thing to another that they 
really cannot be said to be either.”— 
Goepper v. Phoenix Brewing Co., su¬ 
pra. 

(2) Unfinished beer in a state of 
intermediate fermentation is not 
subject to execution for the reason 
that the sheriff “could not take it in¬ 
to his actual custody without de¬ 
stroying its nature and value.”— 
Goepper v. Phoenix Brewing Co., su¬ 
pra. 

70. Colo.—Lemmon v. Beattie. 91 P. 
1102, 41 Colo. 68. 

23 C.J. p 326 note 90. 
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71. U S —Turner v. Fendall. D.C., 1 
Cranch 116, 2 L.Ed. 63. 

23 C.J. p 325 note 91. 

72. Kan.—Danville State Bank v. 
May, 271 P. 302, 126 Kan. 714. 

Iowa —Campbell v. Leonard, 11 Iowa 
489. 

S.C.—Dargan & Bradford v. Rich¬ 
ardson, 23 S.C.Law 62. 

73 . U.S.—Turner v. Fendall, D.C., 
1 Cranch 116, 2 L.Ed. 53. 

74 . Tenn.—Cleveland Nat, Dank v. 
Morrow. 42 S.W. 200. 99 Tenn. 527, 
63 Am.S.R. 853, 38 L.K.A. 758. 

75. Ga.—Sumter County v. Hanes, 
Jones & Cadbury Co., 84 S.E. 425. 
143 Ga. 124. 

23 C.J. p 325 note 94. 

76 . N.Y.—McNeeley v. Welz. 69 N. 
E. 697, 166 N.Y. 124. affirming 47 
N.Y.S. 310, 20 App.Div. 666. and 
Knapp V. Scanlin, 74 N.Y.S. 458, 
36 Mlsc. 756. 

23 C.J. p 325 note 9. 

77. Cal.—Lathrop v. Middleton. 2S 
Cal. 257, 83 Am.D. 112. 

La.—Parker v. Porter, 6 La. 169. 

23 C.J. p 333 note 15. 
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On the theory that a contrary rule would au¬ 
thorize an officer to commit a trespass on the per¬ 
son of defendant and thereby provoke a breach of 
the peace, it has been held that property on the 
person of defendant cannot be seized on execu- 
tion.7^ However, this rule has been held not to 
extend to property held in defendant’s hand,*^^ or 
to a horse which he is riding,®® or as to property 
habitually worn by the debtor if procedure for 
enforcement without risk of personal conflict or 
breach of the peace is available.®^ 

Wearing apparel. Even in the absence of stat¬ 
ute, it has been held that the necessary wearing 
apparel of a debtor is exempt from levy and sale 
on execution, on grounds of justice and public 
policy,®® and this is particularly true while such 
apparel is being worn by the judgment debtor.®® 

Rings and jewelry have been held not to be wear¬ 
ing apparel, and hence are liable to be taken on 
execution,®* if appropriate procedure for enforce¬ 
ment without risk of personal conflict and breach 
of the peace is available.®® 

As it may be out of the power of the sheriff to 
levy on, or take possession of, them, since they are 
usually worn on the person, a receiver may be ap¬ 


pointed, and an order made for their delivery to 
him.*® 

§ 20. Crops, Trees, and Fruits 

a. Emblements or fructus industriales 

b. Fructus Naturales 

a. EmbleiiLents or Fmetos Indnstrialos 

At commoh law, and under aome atatutea, a orowlng 
crop la aubjact to execution ragardlaas of Its state of ma¬ 
turity. Statutes In soma Jurisdictions restrict execu¬ 
tion to matured crops or even to crops which have been 
cut and gathered. 

At common law, and generally in the United 
States, sometimes by reason of statute, all annual 
crops which are raised by yearly manurance and 
labor, and essentially owe their annual existence 
to cultivation by man, termed “emblements,” de¬ 
fined in Crops § 4, and sometimes “fructus indus¬ 
triales,” defined in Crops § 3, irrespective of their 
state of maturity, may be levied on as personal 
property under .an execution.®*^ However, in sev¬ 
eral jurisdictions, sometimes by reason of statute, 
execution levies are restricted to mature crops and 
are not allowed as to unripe crops or as to grow¬ 
ing crops not in a fit state to be gathered.®® 


7a Maas.—Mack v. Parks, 8 Gray 
617, 69 Am.D. 267. 

W.Va.—Ohio Valley Bank v. Mlnter, 
160 S.K. 366, 108 W.Va. 58. 

23 C.J, p 325 note 6. 

79. Cal.—Green v. Palmer, 16 Cal. 
411, 76 Am.D. 492. 

Mo.—Richards v. Heger. 99 S.W. 802, 
122 Mo.App. 612. 

23 C.J. p 325 note 7. 

aa N.C.—State v. Dilliard, 25 N.C. 
102, 38 Am.D. 708. 

61. W.Va.—Ohio Valley Bank v. 
Mlnter. 160 S.E. 366, 108 W.Va. 68. 

sa N.J.—Frazier v. Barnum, 19 N. 

J.Bq. 316, 97 Am.D. 666. 

23 C.J. p 333 note 16. 

83. Mass.—Cooke v. Gibbs, 3 Mass. 
193. 

W.Va.—Ohio Valley Bank v. Minter, 
150 S.E. 366, 108 W.Va. 68. 

23 C.J. p 334 note 17. 

Jbssgoa for mis 

Seizure of wearing apparel or oth¬ 
er property on the person of the 
execution debtor would tend to 
breach of the peace and assault.— 
Ohio Valley Bank v. Minter, supra. 

84. N.J.—^Frasier v. Barnum, 19 N. 
J.Eq. 316, 97 Am.D. 666. 

Ooastdsraldo vain* 

One thousand dollar diamond ring 
owned and habitually worn by exe¬ 
cution debtor.—Ohio Valley Bank v. 
Mlnter, 150 S.B. 866, 108 W.Va. 58. 


85. W.Va.—Ohio Valley Bank v. 
Minter, supra. 

Mode of levy see Infra Sf 94-108. 
Mode of sale see Infra §9 201-206. 

88. N.J.—Frazier v. Barnum, 19 N. 
J.Eq. 316. 97 Am.D. 666. 

87. U.S.—In re Buchanan, D.C.Pa., 
24 F.2d 553. 

Ark.—Munson v. Wade, 298 S.W. 26, 
174 Ark. 880. 

Del.—Cubbage v. Clements, 14 A. 2d 
378, 379, 1 Terry 497, citing Cor¬ 
pus Juris —Cochran v. Clements, 
183 A. 632, 633, 7 W.W.Harr. 410, 
citing Corpus Juris. 

Mont.—Morton v. Union Cent. Life 
Ins. Co., 261 P. 278, 80 Mont. 693— 
Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 56 Mont. 
401. 

Tenn.—^Langford v. Hudson, 241 S. 

W. 393, 146 Tenn. 309. 

23 C.J. p 329 note 61. 

rmstus naturales distinguished.— 
Cubbage v. Clements, 14 A.2d 378, 1 
Terry, Del., 497, 
filTeot on pnrobaser 

The interest of an owner and occu¬ 
pier of a farm in a crop of growing 
wheat was subject to execution, and 
hence defendants, to whom owner 
sold wheat after harvesting it after 
levy of execution, acquired wheat 
subject to lien of execution.—Cub¬ 
bage V. Clements, supra. 



[crops are subject to levy and sale 
under execution, although exempt 
I from seizure prior to October 1st, 
unless severed.—Burley Tobacco 
Growers’ Co-op. Ass’n v. City of Car¬ 
rollton, 270 S.W. 749, 208 Ky. 270. 

sa Ark.—Munson v. Wade, 298 S. 

W. 26, 174 Ark. 880. 

Ga.—Hester v. Shrouder, 13 S.E.2d 
876, 64 Ga.App. 672—Barnesville 
Bank v. Ingram, 129 S.E. 112, 34 
Ga.App. 269. 

Kan.—Blattler v. Westerman, 286 P. 
217, 130 Kan. 416—Danville State 
Bank v. May, 271 P. 302, 126 Kan. 
714—C. C. Isely Lumber Co. v. 
Kitch, 266 P. 133, 123 Kan. 441. 

23 C.J. p 329 note 62. 

Season for rule 

’’Growing, Immature crops, which 
need the substance of the earth per¬ 
haps for months before they are of 
real value to any one, are not, from 
their nature, susceptible of being 
taken possession of under execution, 
and that possession transferred to a 
purchaser at an execution sale.”— 
Danville State Bank v. May, 271 P. 
302, 804, 126 Kan. 714. 

Statutory limitations on mis 

Under some statutes Immature 
crops cannot be levied on separately 
from land, except where debtor ab¬ 
sconds or removes from county or 
state.—Barnesville Bank v. Ingram, 
129 S.B. 112, 84 Ga.App. 269. 


Under some statutes growing 
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The statutes, being in derogation of the common 
law, must be strictly construed.®® Under some 
statutes a crop that has matured and is ready for 
harvest is subject to execution,®® while under oth< 
ers it is necessary that the crop be gathered before 
it can be so reached.®^ 

The statutory right of the mortgagor to posses¬ 
sion of mortgaged land during the redemption pe¬ 
riod does not prevent enforcement of an execu¬ 
tion against the mortgagor on a crop grown, cut, 
and threshed during such period.®® 

Crops raised on leased lands. Unless the land¬ 
lord and tenant are tenants in common of the crop, 
the share of the former cannot be levied on until 
the crop has been divided.®® 

Interest of cropper. By analogy a cropper has 
no such interest in the crop as can be the subject 
of execution and sale while it remains en masse, 
since until a division is made the whole crop is 
the property of the landlord.®^ 

Interest of tenant. Where land is leased for a 
share of the crops to be raised, division to be made 
after such crops are gathered, the title to the whole 
of the crops raised is in the tenant until a division 
is made and possession given to the landlord of 
his share, and prior to s. ch division the levy of 
an execution on such crops m satisfaction of a 


judgment against the tenant is good.®® If, how¬ 
ever, the interest of the tenant is not assignable, 
cither because of express prohibition in the lease 
or by operation of law, a growing crop is not sub¬ 
ject to execution in favor of the tenant’s credi¬ 
tors.®® Where the tenant is to pay a part of the 
property in kind, and he delivers a part of it to 
the landlord, such part cannot be levied on as the 
property of the tenant.®^ 

Interest of tenants in common. Where the own¬ 
er and the occupant of land agree jointly to culti¬ 
vate and divide the products of such land, such 
contract creates between them a tenancy in com¬ 
mon in the products, and the share of either the 
owner or the occupant is liable to seizure and sale 
under execution against him.®® However, the 
whole property cannot be sold on an execution 
against one cotenant only.®® 

b. Fmctiia Natnrales 

Perennial plant! and their ungathered product!, con- 
eldered Incident to the aoil, are not eubject to execution 
at peraonal property. 

Perennial plants and their ungathered product, 
such as trees, bushes, grasses, timber, fruits, etc., 
are incident to the soil and not subject to ex¬ 
ecution as personal property.^ This includes un¬ 
picked blackberries® and peaches on trees,® al- 


Ttat of maturity 

(1) When crops have ceased to 
draw sustenance from the land, they 
become personalty for purpose of 
levy and sale.—Barnesville Bank v. 
Inerram, 129 S.E. 112, 113, 34 Ga.App. 
269. 

(2) "'As to crops, such as cotton, 
which do not mature on the stalk 
at one time, but whose maturity is 
extended throughout the latter por¬ 
tion of the errowing season, and 
where. In order to preserve that 
which has first matured, it is neces¬ 
sary to harvest it prior to the ma¬ 
turity of those portions of the crop 
which mature later, the rational 
construction of the statute would be, 
not that a levy must needs be de¬ 
ferred until the last gathering or 
remnant is ready to be harvested, 
and the bulk of the crop has been 
allowed to deteriorate, be wasted, or 
misapplied, but that the crop is sub¬ 
ject to levy, and to be taken charge 
of by the levying officer to be gath¬ 
ered, whenever it has reached that 
stag.' of maturity when it is ready 
for harvesting to commence.”— 
Barnesville Bank v. Ingram, supra. 

(3) Levy of execution on cotton, 

two hundred or three hundred 
pounds of which was opened in the 
field, but none of which had been 
picked, was valid.—^Barnesville Bank 
V. Ingram, supra. | 


1 89. Miss.—Harris v. Harris, 116 So. 
731, 150 Miss. 729. 

9a Ga.—Barnesville Bank v. In¬ 
gram, 129 S.E. 112, 34 Ga.App. 
269. 

Miss.—Harris v. Harris, 116 So. 731, 
150 Miss. 729. 

91. Ala.—Faulk v. Dorsey, 166 So. 
792, 232 Ala. 85. 

Basis of rule is protection of hus¬ 
bandry and the prevention of waste. 
—Faulk v. Dorsey, supra. 

98. Iowa.—Starits v. Avery, 213 N. 

W. 769, 204 Iowa 401. 

Beason for rale 

The matured crop was personalty 
owned by the mortgagor and was 
not part of the realty which under 
the statute cannot be reached by the 
mortgagee during the redemption pe¬ 
riod.—Starits v. Avery, supra. 

93. Iowa.—Lufkin v. Preston, 3 N. 
W. 58, 52 Iowa 235. 

23 C.J. p 330 note 64. 

94. S.C.—Zimmerman v. Dean, 31 S. 
E. 884. 54 S.C. 90. 

23 C.J. p 330 note 68. 

96. Del.—Truitt v. Warrington, 84 
A. 9. 26 Del. 367. 

23 C.J. p 330 note 69. 

Oonstraotlvs sevsranos 
Crops levied on and sold under I 
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execution are oonslructlvely severed 
from the land.—Brown v. Jones, 278 
P, 981, 130 Or. 424. 

96. Wash.—Lloyd v. Woods, 5 P.2d 
1000, 165 Wash. 541. 

Ooatroot personal in naturo 

A growing crop raised by a tenant 
under a lease by which he was prop¬ 
erly to care for and harvest it, and 
deliver a part thereof to the land¬ 
lord as rent, is not subject to levy 
on execution against the tenant, the 
contract being personal in nature 
and hence not assignable.—Tipton v. 
Martzell. 57 P. 806, 21 Wash. 273, 75 
Am.S.R. 838. 

97. Ga.—-Durdln v. Hill, 75 Ga. 228, 
58 Am.R. 467. 

9a Ala.—Thompson v. Mawhinney. 

17 Ala. 362, 52 Am.D. 176. 

Cal.—Bernal v. Hovious, 17 Cal. 541, 
79 Am.D. 147. 

Joint or several property see infra 
S 38. 

99. N.H.—Moulton v. Robinson, 27 
N.H. 550. 

1. Ark.—Munson v. Wade, 298 S.W. 

25, 174 Ark. 880. 

23 C.J. p 330 note 75. 

a Minn.—Sparrow v. Pond, 62 N. 
W. 36, 49 Minn. 412, 32 Am.S.R. 
671, 16 L.R.A. 103. 

a Del.—State v. Gemmill, 6 Del. 9. 
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S 20 


though as to the latter there is authority to the 
contrary.* 

The test as to whether the unsevered product 
is an emblement, and as such personal property, 
is not entirely whether it is produced chiefly by the 
manurance and industry of the owner, since under 
modern improved methods nearly all fruits are 
cultivated, but the manner, as well as the purpose 
of planting, is an essential elemenb to be taken into 
consideration. If the tree, bush, or vine requires 
to be planted but once, and will then bear succes¬ 
sive crops for years, the planting would naturally 
be calculated to permanently enhance the value of 
the land itself, and the product of any one year 
could not be said to essentially owe its existence to 
labor expended during that year, and hence it 
would be classed among fructus naturales.^ 

Hops on the vines are a possible exception to 
this classification, and have been held to be sub¬ 
ject to sale as personal chattels on the theory that, 
although the roots are perennial, the vines die year¬ 
ly, and the crop from the new vines is wholly or 
mainly dependent on annual cultivation.^ 

§ 21. Fixtures 

Whether fixtures are subject to execution as 
personal property depends on the nature of the 
fixture, as being removable or otherwise, add is 
discussed in the CJ.S. title Fixtures §§ 54-57, also 
26 CJ. p 730 note 17-p 732 note 31. 

§ 22. Franchises 

A franchise Is subject to execution If statutory au¬ 
thority therefor exists. 

4 . Md.—Arnold v. Fowler, 61 A. 29S, 

94 Md. 497, 89 Am.S.R. 444. 

23 C.J. p 831 note 78. 

5. Minn.—Sparrow v. Pond, 62 N.W. 

36, 49 Minn. 412, 32 Am.S R. 571, 

16 Li.R.A 103. 

6. N.Y.—Frank v, Harrington, 36 
Barb. 415. 

23 C.J. p 331 note 80. 

7. Miss.—Gulf Refining Co. v. Cleve¬ 
land Trust Co., 108 So. 168, 166 
Miss. 759. 

N.J.—Hart v. Seacoast Credit Cor¬ 
poration, 169 A. 648, 115 N.J.Eq 
38, affirmed 174 A. 526, 116 N.J.Eq. 

673. 

23 C,J. p 331 note 83—51 C.J. p 886 
note 9. 

& Miss.—Qulf Refining Co. v. 

Cleveland Trust Co., 108 So. 168, 

166 Miss. 759. 

23 C.J. p 331 notes 84, 85; p 332 
notes 86. 87. 

Mm “rlglitB and evedlM* 

Franchises have been held subject | 
to execution under statutes covering 
‘‘rights and credits.'*—^Hart v. Sea-i 


A franchise, being an incorporeal hereditamenti, 
cannot, on the settled principles of the common 
law, in the absence of statute, be seized and sold 
under a fieri facias or execution.^ Many statutes 
exist, however, which either directly or indirectly 
subject franchises, and property appurtenant there¬ 
to, held by individuals and corporations, to execu¬ 
tion in satisfaction of judgments recovered against 
the owners thereof.^ 

Statutes making corporate franchises subject to 
execution have been construed as referring to the 
special or secondary franchises of the corpora¬ 
tion,^ and not to authorize a levy on the primary 
franchise to exist and do business as a corpora¬ 
tion.^® The term “franchise,” in this connection, 
is also limited to grant of rights or privileges by 
public, or quasi public, authority, and does not 
include rights possessed by virtue of private con¬ 
tract, such as an Associated Press franchise to re¬ 
ceive news service.il So an exclusive right to con¬ 
struct and operate specified utilities in streets and 
alleys reserved by the owner of the fee on dedica¬ 
tion of the streets and alleys to the public without 
transfer of the fee is not subject to execution, as 
personalty in the nature of a franchise.i2 

As such statutes arc in derogation of the com¬ 
mon kw, their provisions must be strictly complied 
with in order to make the levy and sale vahd.i^ 

§ 23. Intoxicating Liquors 

Where a statute regulating or prohibiting the sale 
of intoxicating liquor destroys the right of property 
therein, It Is not subject to execution. The authorities 

Contra Williams v. Lawrenccville 
& E. Pass. R. Co., 9 Monig.Co.L. 126, 
21 Pitt8b.Leg.J. 187. 

9. Miss.—Qulf Refining Co. v. 
Cleveland Trust Co., 108 So. 158, 
166 Miss. 769. 

lOb Mips.—Gulf Refining Co. v. 

Cleveland Trust Co., supra. 

Reaeoiis for mis 

The primary franchise of a corpo¬ 
ration, the right to exist as such, is 
vested in the individuals who com¬ 
pose the corporation and not in the 
corporation Itself, and such fran¬ 
chise cannot be conveyed by the cor¬ 
poration.—Gulf Refining Co, v. 
Cleveland Trust Co., supra. 

11. Wash.—Lawrence v. Times 
Printing Co., 61 P. 166, 22 Wash. 
482. 

12. Miss.—<lwin V. Smith, 167 So. 
62, 176 Miss. 442. 

aseaeon for Me 
Miss.—Gwin v. Smith, supra. 

13. Cal.—Gregory v. Blanchard, 88 
P. 199, 98 cm. 311. 

23 C.J. p 332 note 91. 


coast Credit Corporation, 169 A. 648, 
116 NJ.Eq. 28. affirmed 174 A. 626, 
116 N.J.Eq. 673. 

Approval of atUity oonmleelon 

While a franchise to operate aulo- 
busses constitutes "rights and cred¬ 
its" which may be levied on and sold 
on execution, the sale is subject to 
1 utility commissioners' approval.— 
Hart V. Seacoast Credit Corporation, 
supra. 

Special writ of fieri faolae 

The special writ of fieri facias giv¬ 
en by statute under which the fran¬ 
chises of a corporation can be sold 
can issue only after the personal 
property subject to the ordinary 
process of execution has been ex¬ 
hausted, and there has been a return 
of nulla bona of the writ.—Reynolds 
V. Reynolds Lumber Co.. 32 A. 637, 
169 Pa. 626, 47 Am.S.R. 936—Appeal 
of Philadelphia & B. C. R. Co., 70 Pa. 
355 —Valle v, Arnold Electric Mfg. 
Co., 17 Pa.Co. 38. 6 Del.Co. 69—Sec¬ 
ond Nat. Bank v. Gibbs A Sterrett 
Mfg. Co„ 2 Del.Co. 81, 13 \Vkly.N.C. 
174. 
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are not In accord aa to the effect of a atatute merely! 
reaulatinfl or prohihitino the aale ef eiich property. 

On the ground that intoxicating liquors are prop¬ 
erty, and that they arc not within any enumerated 
exception or exemption, it has been held that they 
are subject to levy and sale under execution on the 
same basis as any other property notwithstanding 
the existence of statutes regulating or prohibiting 
the sale of intoxicating liquors, execution sales 
not being deemed within the prohibition of such 
statutes.i^ However, there is authority to the con¬ 
trary, some courts holding broadly that such pro¬ 
hibitory statutes render intoxicating liquors not 
subject to levy and sale on execution.^5 Where the 
applicatory statute does not merely regulate or 
prohibit the sale of intoxicating liquor, but ab¬ 
solutely destroys the right of property therein, it 
is not subject to execution sale.^^ 

§ 24. Money 

Money Is generally considered as subject to execution 
if In the possession of the debtor or capable of being 
identified as his property. 

The rule is well established th^it money, wheth¬ 
er in specie or bank notes, which arc treated civili- 
tcr as money, if in the possession of defendant, or 
capable of being identified as his property, may be 
taken in execution,^ 7 provided, k is sometimes held, 
no trespass is committed in making the levy,l* 
statutes sometimes so providing,^^ and in some in¬ 
stances providing also that money taken in execu¬ 
tion need not be sold, but may be placed as pay¬ 
ment on the execution.20 

So long as such money is not paid over to the 
judgment creditor, there is not such title to the 
money in the judgment creditor as would, pre¬ 
vious to its delivery to him, enable the officer to 
seize it as his propcrty.2i 


§ 25 

Where money is deposited in a bank, it becomes 
the property of the bank and merely creates an in¬ 
debtedness on the part of the latter, and therefore 
no specific fund can be levied on it while in the 
hands of the bank.22 

§ 25. Patents, Copyrights or Literary Prop¬ 
erty, Trade-Marks, Etc. 

While the phytical property Itaelf which has been 
copyrighted or patented la subject to seizure on an exe- 
cutlon» In the absence of statute the copyright or patent 
right is not property so subject. 

Patent rights^® and copyrights2* have no cor¬ 
poreal, tangible substance ^and, in the absence of 
statute, are not subject to seizure and sale by ex¬ 
ecution. The material thing itself on which the 
incorporeal right has been obtained, that is, the 
patented or copyrighted article, is, however, sub¬ 
ject to execution.26 

Invention before patenting. The conception of 
an invention so long as it is not patented is not 
property which can be taken in execution,26 unless 
some trust or contract relation cxists.27 

Unpublished manuscripts. The decisions are con¬ 
flicting as to whether or not unpublished man¬ 
uscripts, or the like, are subject to levy and sale 
on execution, the question being affected by the 
peculiar nature of common-law rights in unpub¬ 
lished intellectual productions. Some courts hold 
that since the law will not permit the right of the 
owner to publish it or keep it back from publication 
to be interfered with, except as he chooses to make 
it public, an unpublished manuscript cannot be 
seized and sold on execution ;28 but this doctrine 
has been criticized by other authorities, and unpub¬ 
lished manuscripts, considered as physical prop¬ 
erty, have been held subject to seizure and sale on 
execution.26 


14. Pa.—Brennan v. Plttston Brew¬ 
ing Corporation, 35 L.uz.Leg.Reg. 
249, 89 PittBb.I.eg.J. 611. 

23 C.J. p 332 note 92. 

16. Kan.—Hines v. Stahl. 99 P. 273, 
79 Kan. 88, 131 Am.S.H. 280, 20 
L.R.A.,N.S.. 1118, 17 Ann.Ca8. 298. 

23 C.J. p 332 note 93. 

16L B.C.—I^anahan v. Bailey. 31 S. 
E. 332, 63 S.C. 489. 69 Am.S.H. 884, 
42 L..R.A. 297. 

17. Pa.—General Tire Co. of Phila¬ 
delphia V. Mulholland, 16 Pa.DiBi. 
& Co. 43. 

W.Va.—Lawson v. Lang, 169 S.E. 

466, 113 W.Va. 816. 

23 C.J. p 832 note 97. 

MBoaey not in onrrent olzonlatiob 
W.Va.—Lawson v. Lang, supra. 


18. U.S.—Turner v. Fendall, D.C., 1 
Cranch 117, 2 L.Ed. 63. 

23 C.J. p 332 note 97. 

19. Colo.—McMillen v. Yost, 194 P. 
938, 69 Colo. 462. 

23 C.J. p 332 note 98. 

20. Conn.—Brooks v. Thompson, 1 
Hoot 216. 

23 C.J. p 332 note 99. 

21. Ind.—Moormon v. Quick, 20 Ind. 
67—Winton v. State, 4 Ind. 321. 

Property in custodUk legis see infra 

S 65. 

82. Cal.—McMillan y. Richards, 9 
Cal. 366, 70 Am.D. 666. 

23 C.J. p 333 note 2. 

23. Cal.—Peterson v. San Francisco. 

46 P. 1060, 115 CaL 211. 

23 C.J. p 333 note 8. 

IS7 


24. U.S.—Stevens v. Gladding, R I., 
17 How. 447, 15 L.Ed. 155. 

13 C.J. p 1100 note 92. 

85. U.S.—Stevens v. Gladding, su¬ 
pra. 

Ky.—Cooper v. Gunn, 4 B.Mon. 594. 
Right to, and extent of, use of pat¬ 
ented or copyrighted article see 
infra 8 290. 

86. U.S.—Chemical Foundation v. 
General Aniline Works. C.C.A.Del., 
99 F.2d 276, affirming. D.C.. 20 F. 
Supp. 509, certiorari denied 69 S. 
Ct. 249, 305 U.S. 654, 83 L.Ed. 423. 

87. U.S.—Chemical Foundation v. 
General Aniline Works, supra. 

26L Mich.—Dart v. Woodhouse, 40 
Mich. 399, 29 Am.R. 644. 

13 C.J. P 950 note 53. 

89 . Wash.—^Washington Bank v. 
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The mere good will of a business apart irom 
the control of premises is not subject to seizure 
and sale under an execution.^^^ 

A trade-mark, by itself, is not subject to execu¬ 
tion, because a trade-mark cannot be sold or as¬ 
signed apart from the good will of the business 
in which it has been used.^^ 

Trade secrets, contained in an envelopcj have 
been held subject to execution.32 

§ 26. Membership or Seat in Stock Exchange 

A aeat or memborthip in an axchange haa boon held 
not aubject to seizure under an execution, although more 
generally It haa been held to be property which can be 
ao reached by eredltora. 

It has been held in some jurisdictions that a seat 
or membership on an exchange is not such prop¬ 
erty as can be seized in execution for the debts of 
the members, it being the mere creation of the 
board, to be held and enjoyed with all the limita¬ 
tions and restrictions which the constitution of the 
board choose to put on it.33 More generally, how¬ 
ever, a seat or membership on a stock exchange 
is regarded as property, and subject to execution 
in the sense that it may be reached by appropriate 
proceedings and applied, as other property of a 
debtor, to the payment of his just debts, 34 such as 
by a creditors’ suit, as discussed in Creditors’ 
Suits § 34, or by supplementary proceedings, as 
discussed infra § 349. 


.§ 27. Wages and Salaries 

While ucually cubject to garnlehment or opoolal ox- 
•cutlon, aalarloc or wagei aometlmao aro roachad by or¬ 
dinary oxacutlon if not within tha statutory axamptlona. 

While wages and salaries may ordinarily be 
reached by garnishment proceedings, as discussed in 
the C.J.S. title Garnishment § US, also 28 CJ. p 170 
note 70, statutes exist under which wages or salaries 
may be seized on execution,®® a special form of ex¬ 
ecution and procedure, considered infra § 406, be¬ 
ing sometimes provided. However, as discussed 
in the C.J.S. title Exemptions §§ 47-50, also 25 C. 
J. p 63 note 72-p 72 note 39, statutory exemptions 
from execution, or other compulsory process, fre¬ 
quently include wages and salaries. 

PMic officers. On grounds of public policy it 
is generally held that the salary or compensation 
of public officers and employees is not subject to 
execution, except under the authority of a statute 
broad enough to include them.®® 

§ 28. Choses in Action 

Generally, a chose In action It aubject to execution 
only when made so by some authorizing statute. 

Choses in Action are subject to execution only 
when made so by statute, or are voluntarily given 
up to be sold on execution.®^ 

As discussed in the C.J.S. title Garnishment § 


Fidelity Abstract A Security Co., 
46 P. 1086, 15 Wash. 487, 56 Am. 
S.R. 902, 37 L.R.A. 116. 

30. U.S.—Liongo v. Leo Feist, Inc., 

C.C.A.La., 58 F.2d 767. 

31. Cal.—^Ward-Chandler Bldg. Co. 
V. Caldwell, 47 P.2d 768, 760, 8 Cal. 
App.2d 375, quoting Oorpua Jnzle. 

63 C.J. p 520 note 68. 

Interest of partner see the C.J.S. 
title Partnership fi 240, also 63 C.J. 
p 520 note 69; 47 C.J. p 1017 note 
16 [b], 

33. Pa.—^Hanley v. Fidelity Ins. 
Trust & Safe Deposit Co., 8 Pa. 
Dlst. 207. 

23 C.J. p 333 note 11. 

33. Ill.—W. O. Press & Co. v. Fhhy, 
145 N.E. 103, 313 Ill. 262, affirming 
281 I11.APP. 193. 

23 C.J. p 383 note 12. 

Btatnts UMppUimibU 
Certificate of membership In cor¬ 
poration not for pecuniary profit, 
such as live stock exchange, is not 
within statute covering ^lands, tene¬ 
ments, real estate, goods and chat¬ 
tels," nor Is It within statute cover¬ 
ing stock in a corporation.—^W. O. 
Press & Co. v. Fahy, supra. 

34u Tex.—^Fort Worth Grain ft Cot¬ 
ton Exchange v. Smith Bros. Grain 


Co., Civ.App., 40 S.W.2d 229, 231, 
quoting Corpus Juris. 

23 C.J. p 333 note 13. 

36. La.—Vance v. Lafferanderle, 4 
Rob. 340. 

23 C.J, p 334 note 21. 

36. N.J.—Cahn v. Allen, 11 A.2d 315, 
124 N.J.Law 169. 

Federal employee eaoluded 

Statute relating to execution 
against wages, salary, income, or 
profits which goes no further than 
to make salaries of state, county, 
and municipal employees subject to 
execution does not manifest an in¬ 
tent to change the public policy that 
the salary of a clerk in the federal 
post office is not subject to execu¬ 
tion.—Cahn V. Allen, supra. 
Garnishment of such salaries see 
the C.J.S. title Garnishment 5 116, 
also 28 C.J. p 174 note 18-p 183 
note 40. 

37. U.S.—^Newberry v, Davison 

Chemical Co., C.C.A.N.C., 66 F.2d 
724, certiorari denied 54 S.Ct. 76, 
two cases, 290 U.S. 660, 78 L.Ed. 
671—In re Chelsea Pure Food Cor^ 
poration, D.C.N.T.. 18 F.2d 112— 
In re Stamford Road Const. Go., 

D.C.Conn., 5 F.Supp. 660. 

Arlz.—Hill V. Favour, 84 P.2d 676. 
62 Arlz. 561—^Harioopa County v. 
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Trusleee of Arizona Lodge No. 2, 
F. & A. M., 80 P.2d 9>58, 5'2 

Arlz. 3'29. 

Ga.—Fourth Nat. Bank of Macon v. 
Swift ft Co.. 124 S.E. 181, 32 Ga. 
App. 589, reversed on other 
grounds 127 S.E. 729. 160 Ga. 372, 
modified on other grounds 128 S 

E. 78, 34 Ga.App. 76. 

Tex.—^Moore v. Krenek, Civ.App., 28:3 
S.W. 580, <5'81, citing Corpus Juris. 
Wash.—Swanson v. Olympic Penin¬ 
sula Motor Coach Co.. 66 P.2d 84*2, 
190 Wash. 85—Johnson v. Dahl- 
quist, 2'25 P. 817, htl'S, 130 Wash 
29. citing Corpus Juris. 

23 C.J. p 326 note 60. 

"At common law, choses in action 
were not subject to seizure and 
sale under final process of execu¬ 
tion, and the principal still prevails 
except and to the extent that the 
same has been modified or changed 
by statute."—^McIntosh Grocery Co. 
V. Newman. 114 S.E. 636, 636, 184 N. 
C. 870. 

Ponxmal iujurimi 

A cause of action for personal in¬ 
juries has been held not subject to 
execution because not such a chose 
in action as could be classified as 
"personal property."—^Baker v. Tul- 
lock, 77 P.2d 1036, 106 Mont. 376— 
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§ 29 

97, also 28 CJ. p ISO note 29-p 151 note S3, in cally taken into possession by the levying officer, 
many jurisdictions statutes have been enacted by constructive possession obtained by notice of the 
which the choses in action of the debtor may be levy being sufficient in such case.^^ 

reached by process of garnishment, and where this a« a • r 

™ accruing debt is included m some of these 
IS the only method provided, the chose in action statutes ^6 

cannot be reached by levy and sale under general 

execution.®* However, in some jurisdictions, by Certainty as a requirement. To be subject to 
express statutory authority, all choses in action of execution under the statutes, it has been held that 
a debtor may be levied on and sold under execu- rl^ht, credit, or debt must be liquidated and 

tion against him in the same manner as other per- certain,^® an unliquidated or uncertain and contin- 
sonal property,®® or under a special form of ex- debt, in the sense that it may never become 

ecution, discussed infra § 406. Notwithstanding payable, not being subject to levy and sale.^^ 
such statutes, there are choses in action which from 

their intangible character seem to be incapable of § Bills, Notes and Other Evidences 

being made the subject of direct levy and sale.**® Indebtedness 

Ordinarily express statutory authority Is necessary 
Debts. Debts due or owing to the judgment debt- for seizure and sale under execution of instruments for 

or have been held subject to execution under statutes of money or other evidence of indebtedness, 

expressly so providing,^! under statutes making all Instruments and securities for the payment of 
property so subject,^® and under statutes provid- money, such as bonds and promissory notes, are 
ing for execution against rights and credits,^® and not the subject of seizure and sale under execution 

this although a debt is not capable of being physi- in the absence of express statutory authority,^® es- 

2d 396. 127 N.J.Law 662~-Zane v. 
Brown. 8 A.2d 3>67, 126 N.J.Eq. 200. 
Bight to xooovor doflnlto sum of 
moiioy.—State v. District Court of 
Tenth Judicial Diet, in and for Fer¬ 
gus County, 240 P. 6'6'7, 74 Mont. 3'55. 
4a U.S.—In re Hoag, D.C.N.Y., 227 
P. 480. 

Cal.—Hoxic V. Bryant, 63 P. 1'53, 131 
Cal. 8-5. 

41- Cal.—Lantin v. Biscalluz, 9'5 P. 
2d 962. 3'5 Cal.App.2d 423. 

42. Wash.—Johnson v. Dahlquist, 

225 P. 817, 130 Wash. 29. 

JndgmMit cvsdltor's dsht to jndg- 
maat debtor 

Wash.—Johnson v. Dahlquist, su¬ 
pra 

43. N.J.—Otten v. Cavalli, 184 A. 
442, .14 N.J.Misc. 296. 

44. Wash.—Johnson v. Dahlquist. 

226 P. 8a7. 130 Wash. 29. 

4a N.J.—Otten v. Cavalli. 184 A. 

442. 14 N.J.Misc. 296. 

46. N.J.—Otten v. Cavalli, supra. 
47- N.J.—Cohen v. Cohen, 20 A.2d 
6<94, 12-6 N.J.Law 605—Zane v. 

Brown, 8 A.2d 36'7, 126 N.J.Eq. 

200 . 

"The right to recover unUaiiidated 

damagee . . . is a right which 

cannot be taken on exocutu>n in an 
action at law.”—Digney v. Blan¬ 
chard, 118 N.E. 250, 229 Mass. 235. 
238. 

Verdict 

A verdict in favor of debtor ren¬ 
dered his claim liquidated, even be¬ 
fore entry of Judgment record.— 
Zane v. Brown, 8 A.2d 367, 126 N.J. 
Eq. 200. 

48. Ariz.—Hill v. Fbivour, 84 P.2d 
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Toole V. Paumie Parisian Dye House, 
62 P.2d 162, 101 Mont. 74. 

38 . Ariz.—Haigler v. Burson, 298 
P. 404. 318 Ariz. 192. 

39 . Cal.—Everts v. Will S. Fawcett 
Co., 74 P.2d 8'1'5, 24 Cal.App.2d 213. 

Mont.—Baker v. Tullock, 77 P.2d 
1035, 106 Mont. 375. 

Philippine.—Perez v. Sweeney, 8 
Philippine 157, 6 OtT.Gaz. 284. 
Wash.—Swanson v. Olympic Penin¬ 
sula Motor Coach Co., 66 P.2d 84-2, 
190 Wash. 3'5. 

23 C.J. p 326 note 12. 

Zatamt of statuto 

The New Jersey Execution Act 
which must be considered in its en¬ 
tirety, manifests Intention to put 
rights and credits in every respect 
in the position of goods and chattels 
as subject to levy.—Moran v. Joyce, 
11 A.2d 420. 124 N.J.Law 255. 
Bxlsteaoe of other remedy 

Under the California statutes, a 
judgment creditor could proceed by 
execution against debtors’ causes of 
action, pending in trial court, not¬ 
withstanding that such claims might 
also have been reached and con¬ 
trolled on proceedings supplementary 
to execution.—Everts v. Will S. 
Fawcett Co., 74 P.'2d 815, 24^Cal.App. 
2d 213. 

Olaim agalmrt oonaty 

A deputy sheriff’s claim against 
county for mileage, pursuant to dep¬ 
uty’s agreement with sheriff by 
which sums to be paid for mileage 
accrued in connection with services 
of deputy were property of deputy, 
was subject to levy under execution 
issued on judgment against deputy, 
notwithstanding that, under the law, 


only sheriff might be able to assert 
claim against county, and that coun¬ 
ty had no knowledge of sjgreement, 
which was made before execution 
was issued.—De Forest v. Cascade 
County, Mont., 120 P.2d 425. 

Claim for hzsaoh of ooatrmot 

(1) Generally.—Meserve v. Supe¬ 
rior Court in and for Los Angeles 
County, 3'8 P.2d 453, 2 Cal.App.2d 
468. 

(2) Term “other things In action,’’ 
in statute respecting execution, in¬ 
cludes claim for breach of contract. 
—Bronton Bros. v. Dorr, 22'9 N.W. 
808. 213 Iowa 72'5. 

(3) In such case, the judgment 
creditor may levy execution on his 
own claimed Indebtedness to judg¬ 
ment debtor for contract breach.— 
Brenton Bros. v. Dorr, supra. 

ZiSgal Intorsst la pzoporty 

Subject to statutory exception, in 
so far as legal Interests are con¬ 
cerned, the statute makes most prop¬ 
erty rights, whether real or per¬ 
sonal, subject to execution, although 
the precise right or interest of de¬ 
fendant is unknown to both plain¬ 
tiff and attaching officer at time of 
seizure and sale.—^Woods v. Spotur- 
no. 183 A. 319, 7 W.W.Harr., Del., 
295. reversed on other grounds 3po- 
turno V. Woods, 192 A. 689, 8 W.W. 
Harr. 378. 

Feadlag aotlonz 

Cal.—Everts v. Will -S. Fawcett Co., 
74 P.2d 8115, 24 Oal.App.2d 213. 

Bights and credits 

N.J.—Cohen v. Cohen, 20 A.2d 694, 
126 N.J.Law 60*5—Moran v. Joyce, 
18 A.2d 70S, 125 N.J.Law 558, af¬ 
firmed in Joyce v. Moran, 23 A. | 
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pecially after transfer by defendant,althouifh 
where the debtor voluntarily turns over to the 
sheriff a note with the intention that it should be 
held subject, to the execution, the officer may hold 
it and insist on his lien thereon, although a note is 
not a subject of levy on execution.®® However, 
in many jurisdictions by virtue 6f statute, promis¬ 
sory notes and other evidences of debt are subject 
to seizure and sale under execution.®^ To be sub¬ 
ject to seizure and sale, however, actual issuance 
and delivery of the instrument by its maker is es¬ 
sential,®2 so a county warrant before delivery to 
the payee thereof is not subject to levy under an 
execution against the payee.®* 

The unissued notes or bonds of a party in his 
possession and control do not, however, constitute 
a part of his property or assets, and are not liable 
to sale under execution against him.®^ 

§ 30. -Interests under Insurance Policies 

statutory authority muat exist to subject insured's 
Interest In a policy of Insurance to execution. 

Where it is not otherwise provided by statute, 
the interest of insured in a fire or life policy, be¬ 
ing a mere chose in action, is not subject to ex¬ 
ecution.®® Such an interest, however, has been 
held to be a property right which a creditor ordi¬ 
narily can reach and apply.®® 


33 C.J.S. 

Where it is considered that every specie of 
property is subject to execution, money due in¬ 
sured on a disability health policy is subject to 
execution in absence of any statute exempting it.®^ 

Under statutes making rights and credits sub¬ 
ject to execution, a claim under an insurance policy 
must be liquidated and certain to be reachable on 
execution.®* 

Interest of beneficiary. An agreement between 
the beneficiary and insurer of a life policy for in¬ 
stallment payment of the proceeds of the policy, 
insurer to pay to no one except the beneficiary, or 
on his order for each payment as it became due, 
is not a restriction against assignment by opera¬ 
tion of law and does not preclude a levy on a pay¬ 
ment thereafter becoming due before return of 
the execution.®* 

Statutory exemption ©f life insurance is con¬ 
sidered in the CJ.S. title Exemptions §§ 39-42, also 
25 CJ. p 72 note 41-p 77 note 21. 

§ 31. -Judgments 

Ordinarily a Judoment It aubjeet to oxeeiitlon whero 
cboaea in action may be to reached. 

At common law judgments, like other choses in 
action, were not subject to levy and sale under ex¬ 
ecution.®® By statute, however, which must be 




'675, 62 Ariz. '5'61—Maricopa Coun¬ 
ty V. Trustees of Arizona Ijodae 
No. 2, F. & A. M., 80 P.2d SSS, 958. 
62 Arlz. 329. citing: Corpus Jnzla. 
Tex.—Moore v. Krenek, Civ.App., 2i88 
S.W. 5.80. citing Corpiis Juris. 

23 C.J. p 32>6 note 1^5. 

Oonnty warrsnta 

Mich.—People v. Wayne County, 6 
Mich. 223. 

49. Ind.—McKnlght v. Kntoeiy, 24 
Ind. 336. 87 Am.D. 364. 

60. N.Y.—People v. National Mut. 

Ins. Co.. 46 N.Y.S. 102, 19 App.Div. 
'247, 4 N.Y.Ann.Ca8. 340. 

61. Wash.—Johnson v. Dahlqulst, 

225 P. 8117. 818, 130 Waah. 29. cit¬ 
ing Oorpno Juris. 

2S C.J. p 3’26 note 20. 

Truusf or by ladorssmsnt 
The sheriff may. after levying: on 
a note, transfer it by indorsement.— 
Earhart^ v. Gant, 32 Iowa 48(1. 

82. Miss.—Barham v. White. 167 

So. 405, 171 Miss. 303—Beckett v. 
MoCaslln, 137 So. >519, 161 Miss. 
•667. 

63. Miss.—^Barham v. White, I5i7 

So. 4'6-6, 171 Miss. 303—Beckett v. 
McCaslln, 137 So. 619, 161 Miss. 
657. 

64L U.S.—^Washburn v. Green, 


Mich., 10 S.Ct. Z80, 133 U.S. 30, 33 
L.Ed. 516. 

23 C.J. p 327 note 21—9 C.J. p 16 
note 56 [b]. 

66. Ariz.—Maricopa County v. Trus¬ 
tees of Arizona Lodge No. 2. F. 
& A. M.. 80 P.2d 955, 9'58, 52 Ariz. 
'329, citing Corpus Juris. 

23 C.J. p 327 mte 25. 

VoUoy aot oharisl 

Mo.—Industrial Loan & Investment 
Co. V. Missouri State Life Ins. 
Co., 3 S.W.2d 1046, 222 Mo.App. 
1228. 

Xfnliauldated eUdm 

U. S.—In re Chelsea Pure Food Cor¬ 
poration, D.C,N.Y., 1'8 F.2d 11’2. 

Bight to surrender 

The right or option of Insured to 
surrender policy and demand its 
then cash value, to which the bene¬ 
ficiary can make no valid objection, 
cannot be levied on by insured's 
creditors so long as the right of 
the benefleiary to ultimate payment 
of the policy at insured's death re¬ 
mains in force and effect.—Murphy 

V. Casey. 184 N.W. 783. 160 Minn. 
107. 

6& Mass.—Kothe v. Phoenix Mut. 
Life Ins. Co.. 138 N.E. 737, 2(69 
Mass. 148. 


67. Tenn.—Cravens v. Robbins, 8 
Tenn.App. 436. 

Statute as to life iasnraao# inap¬ 
plicable.—Cravens V. Robbins, supra. 

68. N.J.—Cohen v. Cohen, 20 A.2d 
694, 126 N.J.Law 605. 

Beueflolary’s ooutiageut claim 
Where money retained by Insurer 
under a supplementary contract with 
Judgment debtor respecting disposal 
of proceeds ef life policies carried 
by debtor's deceased husband would 
not be due and payable to debtor 
If debtor was not alive on a cer¬ 
tain future date, the debt was too 
uncertain to permit of a "fair ap¬ 
praisement and sale" and hence was 
not presently subject to levy and 
sale under execution laws.—Cohen v. 
Cohen, supra. 

83. N.J.—Otten v. Cavalli, ISi A. 
442. 14 N.J.Misc. 296. 

90m Arjz.—Maricopa County v. Trus¬ 
tees of Arizona Lodge No. 2, F. & 
A. M., 80 P;2d 966. 958. 32 Ariz. 
329. citing Ctospus Juris—Hkigler 
V. Burson, 298 P. 404, 3*8 Ariz. 192. 
Cal.—Judnlck v. Judnick, 190 P. 480, 
47 Cal.App. 380. 

Okl.—Mellsh Consol. Placer Oil Min¬ 
ing Ass'n in Red River v. Burk- 
Senator Oil Co.. 20 F.'fd '879, 883, 
16'3 Okl. 20, citing Ooxpns Juris. 
23 C.J. p 8*27 note 2*6. 
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strictly followed,judgments have been made sub¬ 
ject to execution,®2 although a statute authorizing 
a general execution against goods and chattels 
does not modify the common-law rule.®® 

In many jurisdictions which by statute allow 
choses in action to be subjected to execution, a 
judgment may be the subject of levy and sale as a 
credit or chose in action.®^ Some courts, however, 
in construing the statutes relative to choses in ac¬ 
tion, have reached the conclusion that a judgment 
cannot be levied on and sold, but can only be sub¬ 
jected by process of garnishment,®® as discussed 
in the C.J.S. title Garnishment § 117, also 28 CJ. 
p 188 note 27-p 189 note 42. So a statute provid¬ 
ing a method of reaching the interest of a judg¬ 
ment creditor by a creditors* bill, as discussed in 
Creditors* Suits § 11, or by supplementary pro¬ 
ceedings, as discussed infra § 349, has been held 
not to be authority for a levy under a general ex¬ 
ecution.®® 

A judgment creditor cannot levy on a judgment 
against himself held by the judgment debtor.®'^ 

Alimony. While it has been held that creditors 
of a divorcee may reach sums due her under an 
alimony award,®* it has also been held that an 
alimony judgment is not a 'Vlebt** which can be 
taken in favor of preexisting judgment creditors.®® 


§ 32 

Pending appeal from a judgment in a tort ac¬ 
tion, the judgment or obligation which it repre¬ 
sents is not subject to levy under an fxecution.^® 

§ 32. Shares of Stock 

statutory authority la neceaaary to authorize seizure 
and sale of shares of corporate stock under a general ex- 
ocutlon. 

At common law, and in the absence of any stat¬ 
ute changing the rule, corporate shares are deemed 
to be mere choses in a'ttion, and hence not subject 
to levy and sale on execution.’^! Even though the 
shares of a certain corporation are declared to be 
real estate by the incorporating act, for the pur¬ 
pose of rendering them inheritable, the shares are 
not thereby made liable to seizure and sale under 
a fieri facias.'^^ Xhe rule of the common law, how¬ 
ever, has been changed by statute in many of the 
states, and shares of stock have been made subject 
to execution to the extent, and in the manner, speci¬ 
fied in such statute.'^® 

It is not necessary that the statute shall expressly 
mention shares of stock. If it uses terms clearly 
showing an intention to include such property, it 
will be given effect accordingly. Thus shares of 
stock would clearly be included under the term 
**choscs in action, **^4 and they have been held to 
be included under the terms ‘'estates,*”^® and have 


61. Arlz.—Hai^rlcr v. Burson, 298 P. 
404, 38 Arlz. 192. 

S I).—Acme Harvesting: Mach. Co. v, 
Hlnklry, 122 N.W. 482, 23 S.D 
.509, 21 Ann Cas. 743. 

62. Cal.—Lantin v. Hiscailuz, 95 P. 
•2d 962. Cal.A'pp.2d 422. 

23 C.J. p 327 note 28. 

63. Okl.—Melish Consol. Placer Oil 
Mining Aaa'n in Red River v. 
Burk-'Senator Oil Co., 20 I'.2d 879. 
163 Okl. 20. 

64. Minn.—Henry v. Trnynor, 44 N. 
W. 11, 42 Minn. 234. 

23 C.J. p 327 note 29. 

Jadgtnent as 

Cal.—Lanlin v. Biscailuz, 95 P.2d 
962. 35 Cal.App.2d 422. 

65. Arlz.—Haigler v. Burson, 298 P. 
404, 38 Ariz. 1'92. 

23 C.J. p 327 note 30. 

06. Okl.—Melish Consol. Placer Oil 
Mining Ass'n In Red River v. 
Burk-*Senator Oil Co., 20 P.2d 879, 
163 Okl. 20. 

67- La.—Lemane v. Lemane, 27 La. 
Ann. 694. 

68 . N.Y.—Stevenson v. Stevenson, 
34 Hun 1'57. 

66 . Minn.—Bensel v. Hall, 225 N. 
W. 104, 177 Minn. 178. 

Reaching alimony by supplementary 
proceedings see infra 9 349. 
Rights of creditors of wife to en- 

33 C.J.S.-11 


force alimony decree generally see 
Divorce § 2'5'5 a. 

70. Cal—^Pacific Gas & Electric Oo. 
V, Nakano, 87 l»-2d 700. 12/1 A.L.H. 
417. 

71. U.S.—Dixon v. Cleveland, D.C. 
S C,. 3'1 F.Supp. 1010. 

Ariz—Maricopa County v. Trustees 
of Arizona Lodge No. 2, F. & A. 
M, 80 P.2d 955. 958, 52 Ariz. 329, 
citing Corpus Juris. 

Colo—-Snider v. Hourquin, 188 P. 
727. 68 Colo. 207. 

Ga.—Fourth Nat. Bank v. Swift & 
Co, 121 S.E. 181, 32 Ga.App. 589, 
reversed on other grounds 127 S. 
K. 7'29, 160 Qa. 372, modifled on 
other grounds *128 S.E. 7$, 34 Oa. 
App. 7‘6. 

Ill.—Alexander, for Use of Tobey 
Furniture Co. v. Live Stock Nat. 
Bank of Chicago, 282 Ill.A‘pp. 3I1'5. 
Pa.—Moys v. Union Trust Co. of 
Pittsburgh, 119 A. 738, 276 Pa. 58 
—Jaski V. Leider, 34 Pa.Dist. •& 
Co. 480. 

23 C.J. P 327 note 32. 

Xsason for mis 

The property they represented was 
considered of such shadowy nature 
that there was nothing capable of 
being physically seized.—Moys v. 
Union Trust Co. of Plttsbungh, 119 
A. 738, 276 Pa. 68—Jaski v. Leider, 
34 Pa.Dlst. & Co. 480. 
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Stock In building and loan asso¬ 
ciation—Dixon V. Cleveland, DC.6. 
C, .31 F Supp. 1010. 

72. N C.—Cooper v. Dismal Swamp 
Canal Co., 6 N.C. 195. 

73 . Colo.—.Snider v. Bourquin, 188 
P. 727, 68 Colo. 207. 

Fla.—F.vins v. Gainesville Nat. 

Bank. 8.5 So. 65'9, 80 Fla. 8 4. 

Ga—Fourth Nat. Bank v. Swift & 
Co., 124 S.E. 181, 32 Ga.App. 589, 
reversed on other grounds 127 S. 
B. 729, 160 Ga. 372, and modifled 
on other grounds 128 S.E. 78. 34 
Ga.ATVp. 76. 

Ill —Trade Bond & Mortgage Co v. 
Schwartz. 24 N.E.2d 892. 303 Ill. 
App. 1'6'5. 

Pa.—Jaski v. Leider, 34 Pa.Dist. & 
Co. 4‘80. 

23 C.J. p 328 note 34. 

Certiftoate of memberstaip in non¬ 
profit corporation is not within stat¬ 
ute subjecting corporate stock to ex¬ 
ecution.—W. G. Press & Co. v. Fahy, 
14*5 N.E. 103, 313 Ill. 262, affirming 
2311 Ill.App. 193. 

Mode and sufficiency of levy on 
corporate stock see infra 9 99. 

74. W.Va.—Lipscomb v. Condon. 49 
S.E. 392. 56 W.Va 416, 107 Am.S. 
R. 9’3S, 6*7 L R.A. 670. 

75 . Va.—Chesapeake, & Ohio R. R. 
Co. V. Paine, 29 Gratt. 502, 70 Va. 
502. 
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been held included under the terms '‘rights,”^* 
**efTects,”7'^ and ‘‘rights and credits.”^® There are 
cases, however, in which the statutes are more 
strictly construed, and in which shares of stock 
have been held not to be included under the phrase 
“real and personal property,” or “estate, both real 
and personal,”^® or goods and chattels.®® 

The remedy cannot be extended so as to apply 
to corporations other than those within the provi¬ 
sions of the statute.®! 

Under some statutes shares of stock are subject 
to levy and sale under an execution only where 
there has been a prior valid attachment against 
such shares.®® Corporate stock as subject to ex¬ 
ecution against the corporation see Corporations § 
1342 a. 

Debtor^s title or interest. While, as a general 
rule, the statutes allow an execution to be levied 
on any stock held by the judgment debtor,®® an ex¬ 
ecution cannot be levied against stock held by the 
debtor in a fiduciary relation where the execution 
runs against him individually,®^ nor, on an execu¬ 
tion against a stockholder, can there be a levy on 
shares pledged as collateral security for a debt of 
the stockholder and transferred on the books of the 
company to the pledgee.®® The statute applies, 
however, although a third person has a lien on the 
slock,®® or although the stockholders have agreed 
to pool their stock.®*^ 

A by-law of the corporation prohibiting the 
transfer of stock by a stockholder while he is in¬ 


debted to it does not prevent a levy on and sale 
of the stock of one so indebted.®® 

Transfer on corporate hooks. Statutes author¬ 
izing execution against stock held by the judgment 
debtor do not authorize a levy of execution on stock 
not owned by the judgment debtor, although stand¬ 
ing in his name on the books of the corporation,®® 
unless the actual owner is estopped to deny the ap¬ 
parent ownership.®® On the other hand, where 
statute renders void a transfer of stock not en¬ 
tered on the stock books, execution cannot be levied 
on the right of a purchaser of a stock certificate 
the transfer of which was not entered on the stock 
books.®! Stock given as security or pledge to an¬ 
other but not transferred on the books in accord 
with the statute is subject to execution issued on 
a judgment against the record owner of the stock.®® 

Foreign corporations or joint stock companies. 
In the absence of statute, the stock of a foreign 
corporation is not subject to execution.®® Statutes 
making corporate stock subject to execution apply 
only to the stock of domestic corporations,®^ in¬ 
cluding foreign corporations which have become 
domesticated.®® However, it has been held that 
certificates of stock in a foreign corporation arc 
personal property, which if physically within the 
state may be levied on and sold pursuant to stat¬ 
ute,®® and a like rule has been applied to certifi¬ 
cates of shares of joint stock associations and part¬ 
nerships.®*^ 

National hank. There is nothing in the consti¬ 
tution or laws of the United States which forbids 


76. Ill.—Union Nat. Bank v. By¬ 
ram, 22 N.E. 84i2. 131 Ill. 92. 

77. Ill.—^Unlon Nat. Bank v. By¬ 
ram, supra. 

78. N.J.—Curtis v. Steever, 36 N.J. 
L.aw 304. 

79. Qa.—Haley v. Held, 16 Ga. 437. 
Mo.—^Foster v. Potter. 37 Mo. 52’6. 
8a N.T.—Ajax Craftsmen v. Whin- 

ston, 198 N.E. 6111, 269 N.T. 7, re¬ 
versing- 277 N.Y.e. 017, 243 App. 

Div. 731, and answering certified 
question 278 N.Y.S. 913, 243 App. 
Div. 801. 

81. Mich.—Lyon v. Denison, 48 N. 
W. 388, 80 Mich. 3?1, 8 L.R.A. 

858. 

'23 C.J. P 3'28 note 43. 

88. N.Y.—^Ajax Craftsmen v. Whin- 
ston, 198 N.E. 611, 26:9 NY. 7, re¬ 
versing 27-7 N.Y.S. 517, 243 App. 

Div. 731, and answering certified 
question 278 N.Y.'S. 9*113, 243 App. 

Div. 80tt. 

■azl7 0 0 — exploliiod 

K.Y.—lAJax Craftsmen v. Whins ton, 
supra. 

28 C.J. p 32'8 note 40. 


83. Pla.—Evins v. Gainesville Nat. 
Bank, 85 So. 659, 80 Fla. 81. 

23 C.J. p 329 note 5*1. 

84. Tenn.—^Nashville Trust Co. v. 
Weaver, 50 S.W. 76'3. 102 Tenn. 6»6. 

86. Mich.—Feige v. Burt. T7 N.W. 
928, 118 Mich. 243, 74 Am.S.R. 390. 

88. Wash.—Hardin v. White Swan 
Min. & Mill. Co., 67 P. 236, 26 
Wash. 6'83. 

87. Wash.—Hardin v. White Swan 
Min. & Mill. Co., supra. 

88 < Ind.—State v. Jeffersonville 
First Nat. Bank, 89 Ind. 30'2. 

89. Ill.—Allen v. Williamis, 212 Ill. 
App. 114. 

23 C.J. p 329 note 62. 

9a La.—^Le Page v. PorOe, 8 Rob. 

4139 . 

23 C.J. p 32*9 note 53. 

91. Colo.—Snider v. Bourquin, 1'88 
P. T27, 6*8 Colo. 207. 

PuroliMiev is not owner of such 
stock unless shown by stock book 
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to be such.—Snider v. Bourquin, su¬ 
pra. 

Necessity for recording transfer as 
against creditors of transferee see 
Corporations S 434 e. 

98. N.J.—Bowen v. Magee, 182 A. 
28, 14 N.J.Misc. 7. 

93. N.H.—Dupont v. Moore, 16'6 A. 
4'17, 86 N.H. 254. 

94. Wash.—Daniel v. Gold Hill Min. 
Co.. 6'8 P. 884, 28 Wash. 4111. 

23 C.J. p 328 note 44. 

96. Mo.—Dean Rapid Tel. Co. v. 
Howell, 144 S.W. 1'3'5, 16'2 Mo.App. 
100 . 

23 C.J. p 3'28 note 46. 

98. Cal.—Baar v. Smith, 276 P. 8'61, 
97 Cal.App. 398. 

Pa.—Mills v. Jacobs, 200 A. 233, 1'31 
Pa. Super. 469, modified on other 
grounds 4 A.2d 152, 39 Pa. 231, 122 
A.L.R. 33*3. 

23 C.J. p 32-8 note 48. 

97. U.S.—Beal v. Carpenter, Ark., 
286 F. 27'8, 276, 148 C.C.A. 633. 
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the seizure or sale under the state law of stock in 
a national bank.®* Such stock has been held to be 
included in statutes authorizing execution against 
stock in corporations generally,®* and may be sold 
on execution where such sale does not interfere 
with the operation of the bank as a governmental 
agcncy.i 

The situs of shares of stock is within the state 
under whose laws the corporation was organized, 
and they may be there levied on, although owned 
by a nonresident, statutes sometimes so providing.® 

§ 33. Real Property in General 

In most Jurlfdictloni real property or Intereate there¬ 
in are subject to execution, If not otherwise exempt. 

The liability of realty to levy and sale on ex¬ 
ecution depends entirely on statute,® such liability 
being unknown at common law.^ Under the stat¬ 
utes of most jurisdictions, however, the real prop¬ 
erty of a judgment debtor or any interest there¬ 
in, if not otherwise exempt, is subject to seizure 
and sale under an execution.® This rule is not 
universal, however, and in some states real prop¬ 
erty is not subject to execution.® while in others 
real property is not primarily liable,^ it being pro¬ 


§ 34 

vided that personalty of the debtor shall be first 
exhausted before the realty may be seized on ex¬ 
ecution, as discussed infra § 100. A bill in equity 
to subject the realty to satisfaction of the judg¬ 
ment is sometimes the only remedy.* 

Where judgment not a lien. It has been held 
that real estate may be levied on and sold under 
an execution, even though no lien existed on such 
property prior to the>.levy.® Thus, where a judg¬ 
ment is not a lien on after-acquired realty, as dis¬ 
cussed in the C.J.S. title Judgments § 477, also 34 
C.J. p 590 note 45, such realty may be seized under 
execution and sold in satisfaction of the judg¬ 
ment. 

§ 34. Property of Corporations 

As a general rule, the property of private corpora¬ 
tions is as much subject to seizure and saie under an 
execution as is the property of natural persons. 

As discussed in Corporations § 1342 a, as a gen¬ 
eral rule, the property of all private corporations 
is as much subject to execution as is the property 
of natural persons. So the property of a corpora¬ 
tion which, as agent of the state, is performing a 
duty which devolves on the state, such as caring 


96. Fla—Bronson v. Willis. 1‘91 So 
245. ir2 Fla. 64. 

l*a.—Brade'n'lB B'^tate, 30 A. 746, 16>5 
Pa. 184. 

99. Fla.—Bronson v. Willis, 194 So. 
24>5. 14>2 Fla 64. 

1. Ala.— Oldncre v. Butlor, 23 So. 3, 
116 Ala. 652. 

a. Tpx. —Turner v. Oattlemen''8 
Trust Co, riv.App., 215 S.W. 831. 
23 C.J. p 32'9 note 50. 

Power of leerieloture 

LeRislature may fix situs of stock 
of domestic corporation at Its dom¬ 
icile for purposes of execution.— 
Grenada Bank v. Glass, 116 So. 740. 
150 Miss. 164. 

Situs of shares generally see Cor¬ 
porations 9 1>94 e. 

3. Ill.—East St. Louis Lumber Co. 
V. Schnipper, 111 N-E. 642, 310 

III. 150—Lehman v. Cottrell, 19 N. 
E.2d 111, 298 Ill.App. 434. 

Or.—Cabler v. Alexander, 224 P. 
107'6, 111 Or. 267. 

S.C.—Dorn v. Stedham, 1'37 S.E. 331, 
13'9 S.C. 66. 

^ Del.—Smith v. Ford, 161 A. 214, 
6 W.W.Harr. 176. 

Ill.—Lehman v. Cottrell, 19 N.E.2d 
111, 298 IlLApp. 434. 

Mich. —(''Itlzens Industrial Bank v. 
Brummeler. 265 N.W. 4<81, 274 

Mich. 616. 

N.J.—Cowan v. Storms, 2 A.2d 183, 
12'1 N.J.Law 336. 


Or—Cabler v Alexander, 234 P. 
1076. Ill Or. 257. 

S.C—Dorn v. Stidham, 137 S.E. 331. 

139 SC. 66. 

23 C.J p 334 note 27. 

Barly ezoeptloas and modlfloations 
of the common law 
N..7 —Cowan v. Storms, 2 A.2d 183, 
3 21 NJ.Law 336 
23 C.J. p 334 notes 27-31. 

5. Del.—C. L. Pierce & Co. v. Se¬ 
curity Trust Co., 176 A. 770, 6 W. 
W.Hsrr. 348. 

D.C.—Davis v. Harper, 14 App.D.C. 
463. 

Fla.—Evins v. Gainesville Nat. Bank, 
85 So. 659, 80 Fla. 84. 

Ky.—Cannon Ball Cab & Bus Co. v. 
Maryland Casualty Co., 96 S.W.2d 
760, 265 Ky. 256. 

Mich.—Citizens Industrial Bank v. 
Brummeler, 266 N.W. 481, 274 

Mich. 616. 

Pa.—See Wiercinski v. Leone, 20 
Erie Co. 366. 

S.C.—Dorn v. Stidham, 137 S.E. 331, 
139 S.C. 66. 

27 C.J. p 334 note 33. 

Bands sBLd toomnsnts 

Fla.—Evins v. Gainesville Nat. 

Bank, 85 So. 659, 80 Fla. 84. 
Statuta must hs satisUsa 
Ill.—East St. Louis Lumber Co. v. 
Schnipper, 141 N.E. 642, 310 Ill. 
160. 

Band hold under narsoorded dead 

(1) Generally. 

N.C.—^Davis v. Inscoe, 84 N.C. 396— 
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Morris v. Ford, 17 N.C, 412—Price 
V. Sykes, 8 N.C. 87. 

Tenn.—Coward v. Culver, 12 Heisk. 
540—Simmons v. McKlssick, 6 
Ilurnphr 259—Shields v. Mitchell, 
10 Ycrg. 1—Vance’s Heirs v. Mc- 
Nairy. 3 Terg. 171, 24 Am.D. 653. 
(2) Failure to record conveyance 
under federal court sale rendered 
conveyance void as to creditors, and 
land was subject to execution as 
property of debtor, since a.s to cred¬ 
itors title was as if there had been 
no sale.—Shea v. Rucker, 72 S.W.2d 
551, 167 Tenn. 550. 

Execution against interest of vendor 
of land after contract of sale see 
the C.J.S. title Vendor and Pur¬ 
chaser § 308, also 66 C.J. p 1064 
note 78-p 1066 note 99. 

6b W.Va.—Dunn v. Baxter, 5 S.E. 

214, 30 W.Va. 672. 

23 C J. p 335 note 35, 36. 

7. Pa.—Delaware County Trust Co. 

V. Goldberg, 26 Pa.Dist. & Co. 123, 
25 Del.Co. 472. 

8. U.S.—In re McGraw, D.C.W.Va., 
254 F. 442—Jackson v. Parkers¬ 
burg & O. V. Electric R. Co., D.C. 

W. Va., 233 F. 784. 

23 C.J. p 335 note 36. 

9. Cal.—Bagley v. Ward, 87 Cal. 
121, 99 Am.D. 256. 

23 C.J. p 335 note 37. 

la Pa.—^Klng V. King. 93 A. 20. 247 
Pa. 89—Calhoun v. Snider, 6 Binn. 
135. 
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for the insane, may be sold under execution, al¬ 
though the state will be affected thereby, provided 
the sale will not render the corporation unable to 
perform its duty.i^ 

However, it has been held that the property of 
a charitable organization, strictly dedicated to the 
charity, is not subject to execution .12 So the prop¬ 
erty of a public or quasi public corporation devoted 
to public use or necessary to the exercise of its 
franchise, is generally held not subject to execu¬ 
tion, as discussed infra § 35. 

§ 35. Property of Public or Quasi Public Cor¬ 
porations 

a. In general 

b. Property essential to enjoyment of 

franchise 

a. In General 

Ordinarily the property of a public or quail public 
corporation devoted to public or governmental, ai dii- 
tlngulihed from private or quasi private, purposes Is not 
subject to seizure under an execution. 

It is considered general doctrine needing no stat¬ 


utory sanction that the land and property of the 
state or its agencies or political subdivisions is not 
subject to seizure under general execution in the 
absence of statute expressly granting such right, 
statutes sometimes so providing,^^ and it has been 
said that, as a matter of public policy, general stat¬ 
utory provisions making property subject to execu¬ 
tion are construed to apply only to the property of 
private persons and corporations, and not to that 
of public corporations or bodies politic.!^ Apart 
from the foregoing, it is said that where property 
of a public or quasi public corporation is sought 
to be subjected to execution to satisfy judgments 
recovered against such corporation, the question as 
to whether such property is leviable or not is to be 
determined by the usage and purposes for which 
it is hcld.^® Thus property held for public uses, 
such as public buildings, streets, squares, parks, 
promenades, wharves, landing places, fire engines, 
hose and hose carriages, engine houses, public mar¬ 
kets, hospitals, cemeteries, and generally every¬ 
thing held for governmental purposes, is not sub¬ 
ject to levy and sale under execution against such 
corporation, statutes sometimes so providing.^® 


11 . Ky.—^Hauns v. Central Ken¬ 
tucky Lunatic Asylum, 45 S.W. 
890, 103 Ky. 562, 20 Ky.L. 246. 

12. Ark.—Pordyce v. Woman’s 
Christian Nat. Ijihrary Assoc., 96 
S.W. 155, 79 Ark. 650. 661, 7 L.R.A., 
N.S., 485. 

23 C.J. p 324 note 84. 

13. Cal.—El Camino Irr. Dist. v. El 
Camino Land Corporation, 86 F.2d 
123, 12 Cal.2d 378. 

Mo.—Security State Bank v. Dent 
County. 137 S.W.2d 960, 346 Mo. 
1060. 

S.C.—Brooks v. One Motor Bus 
Carrying* 1937-38 South Carolina 
License V 1357, Motor No. 45590, 
Serial No. 40476, 3 S.E.2d 42. 190 
S.C. 379. 

Execution against; 

County see Counties 9 336. 
Municipal corporation see the C.J. 
S. title Municipal Corporations 9 
2212. also 44 C.J. p 1492 notes 
29-34. 

School district see the C.J.S. title 
Schools and School Districts 9 
442, also 66 C.J. p 803 notes 64- 
69. 

State see the C.J.S. title States 9 
232, also 69 C.J. p 331 notes 21- 
26. 

Town see the C.J.S. title Towns 9 
201, also 63 C.J. p 226 note 17- 
p 226 note 36. 

Title la pabllo 

It has been broadly stated that 

property, movable or immovable. 

title to which is vested in the public 

is immune from seizure under execu¬ 


tion.—J. B. McCrary Co. v. Town of 
Winnfield, D.C.La., 40 F.Supp. 427. 

Statute Inapplicable to drainage dis¬ 
trict 

Provision exempting property of 
state, county, city, town, borough, 
or other “public or municipal cor¬ 
poration,” from levy or sale under 
execution, does not include property 
of drainage district.—Keith v. Drain¬ 
age Dist. No. 7 of Poinsett County, 
38 S.W.2d 755, 183 Ark. 786. 

Xaand obtained for delinquent assess¬ 
ment 

Land acquired by irrigation dis¬ 
trict at sales for delinquent assess¬ 
ments, and deeded to the district aft¬ 
er expiration of the redemption pe¬ 
riod, was not subject to execution on 
Judgment against district on bonds 
and interest coupons.—El Camino 
Irr. Dist. v. El Camino Land Corpo¬ 
ration, 85 P.2d 123, 12 Cal.2d 378. 

14. Cal.—^Vaughn v. Condon, 199 P. 
546, 52 Cal.App. 713. 

16. U.S.—J. B. McCrary Co. v. 
Town of Winnfield, D.C.La., 40 P. 
Supp. 427, 434, quoting Ciozpus 

Juris. 

16. U.S.—Snower v. Hope Drainage 
Diet., D.C Mo., 2 P.Supp. 931. 933, | 
citing Corpus Jurist and reversed 
on other grounds, C.C.A., Groner v. 
U. S. ex rel. Snower. 73 P.2d 126. 
Ark.—^Keith v. Drainage Dist. No. 7 
of Poinsett County, 38 S.W.2d 755, 
758, 183 Ark. 786, citing Corpus 
Juris. 

Cal.—Marin Water & Power Co. v. 

164 


Town of Sausalito, 193 P. 294, 49 
Cal.App. 78. 

Colo.—City of Pueblo v. Dye, 96 P. 
969, 44 Colo. 35. 

Fla.—^ity of Coral Gables v. Hep- 
kins, 144 So. 386, 107 Fla. 778. 

Ill.—Wicker v. City of Alton, 140 
Ill.App. 136—City of Gibson v. 
Murray, 120 Ill.App. 296, affirmed 
76 NE. 319, 216 Ill. 589. 

Mo.—Security State Bank v. D»*rt 
County, 137 S.W.2d 960, 963, 345 
Mo. 1050, quoting Corpus Juris— 
State ex rel HufCt v. Knight, App., 
121 S.W.2d 762. 

Ohio.—Cincinnati v. Frost, Stearns 
& Co., 8 Ohio Dec., Reprint, 107, 5 
Cinc.L.Bul. 684. 

S.C.—Brooks v. One Motor Bus Car¬ 
rying 1937-38 South Carolina Li- 
cen.se V 1357, Motor No. 45690, 
Serial No. 40476. 3 S.E.2d 42. 44. 
190 S.C. 379, citing Corpus Juris. 
Tex.—City of Laredo v. Frlshmuth, 
Civ.App., 196 S.W. 190—City of 
Clarendon v. Betts, Civ.App., 174 
S.W. 968. 

23 C.J. p 355 note 72. 

“The compelling reason underly¬ 
ing the rule is that levying upon and 
selling property used for govern¬ 
mental purposes . . . might 

work irreparable injury.”—Brooks v. 
One Motor Bus Carrying 1937-38 
South Carolina License V 1357, Mo¬ 
tor No. 46590, Serial No. 40476, 3 S. 
E.2d 42, 44, 190 S.C. 379. 

Praiusgs district 

(1) Property and taxes necessary 
for use of drainage district in per¬ 
forming governmental functions 
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Where, however, such a corporation owns in its 
proprietary, as distinguished from its public or 
governmental, capacity property not useful or used 
for a public purpose but for quasi private purposes, 
the general rule is that such property may be 
seized and sold under execution against the corpo¬ 
ration, precisely as similar property of individuals 
is seized and sold.!*^ Property held for public pur¬ 
poses is not subject to execution merely because it 
is temporarily used for private purposes,^* although 
if the public use is wholly abandoned it becomes 
subject to execution.!® Whether or not property 
held as public property is necessary for the public 
use is a political, rather than a judicial, question.^® 
The rule absolving property devoted to public 
purposes from execution also applies to funds in 
the hands of a public officer,2! or to taxes due the 
public as a quasi public corporation.22 

State agencies distinguished, A distinction has 
been made with respect to the property of state 
agencies, such as irrigation or reclamation districts, 
it being considered that property of such agencies 


is held only for governmental purposes and as 
such cannot be seized on exccution.23 

Proceeds of exempt property. Proceeds of prop¬ 
erty which is not subject to execution have been 
held to be equally free from seizure.24 Thus, if 
public properly not subject to execution is de¬ 
stroyed, the insurance money stands in lieu thereof 
and cannot be reached by cxecution.25 

Property held under public trust. Property held 
subject to a public trust cannot be subjected to an 
execution.26 

b. Property Essential to Enjoyment of Fran¬ 
chise 

Except as, and to the extent that, statutory or con¬ 
stitutional provisions provide otherwise, property of a 
quasi public corporation essential to the operation of Its 
franchise is ordinarily not subject to execution. 

Except where, and to the extent that, it is other¬ 
wise provided by statutory or constitutional pro¬ 
vision,27 in the case of corporations such as rail¬ 
roads, bridge companies, or the like, which, al- 


may not legally bo taken from dis¬ 
trict pursuant to writ of execution 
—iState by and through State Land 
Board v. Blake, 20 P.2d 871, 88 Utah 
584, modified on other grounds 66 
P.2d 1347, K8 Utah 600. 

(2) Bondholder who recovered 
Judgment against drainage district 
could not enforce judgment by exe¬ 
cution against bank holding money 
collected by district for payment of 
bonds and deposited In bank.—Snow- 
er V. Hope Drainage Disl., D.C.Mo., 
2 F.Supp. 931, reversed on other 
grounds, C.C.A., Croner v. U. S. ex 
rel. Snower, 73 F.2d 126 

17. U S.—Sh.T.mrock Towing Co. v. 
City of New York, D.C.N.Y., 20 F. 
2d 444—J. B. McCrary Co. v. Town 
of Winnfl<*ld, D.C.La., 40 F.Supp. 
427, 434, quoting Corpus Juris. 
Ala.—Southern liy, Co. v. Hart- 
shorne, 43 So. 583, 150 Ala. 217, 
124 Am S.R. 68. 

Ark.—Keith v. Drainage DIst. No. 
7 of Poinsett County. 38 S.W.2d 
765, 758. 183 Ark. 786. 

Cal.—Marin Water & Power Co. v. 
Town of Sausalito, 193 P. 294, 49 
Cal.App. 78. 

Del.—Eastern Union Co. of Dela¬ 
ware, Inc. v. Moffat Tunnel Im¬ 
provement Dist., 178 A. 864, 872, 6 
W.W.Harr. 488, citing Corpus Ju¬ 
ris. 

Ohio.—Cincinnati v. Frost, Stearns & 
Co., 8 Ohio Dec., Reprint, 107, 6 
Cinc.L<.Bu]. 684. 

23 C.J. p 356 note 75. 

18 l Ala.—Russell & Johnson v. 
Town of Oneonta, 73 So. 986, 199 
Ala. 64—Murphree v. Mobile, 16 
So. 644, 104 Ala. 532. 


19. T^a.—New Orleans v. Werlein 
24 So. 232, 50 La.Ann. 1251, rovers 
ed on other grounds 20 S.Cl. 682 
177 U.S. 300. 44 L.Ed. 817—-McEn 
ery V. l*argoud, 10 La Ann. 497. 

23 CJ. p 356 note 77. 

20 . La —Monroe v. Johnson, 30 So. 
810. 106 La. 350. 

21. ND—Auran v. Mentor School 
Di.st. No. 1 of Divide County, 22S 
N.W. 435, 68 N.D. 934. 

Puerto Rico.—Lamboglin v. Cuay- 
arna School Bd., 15 Puerto Rieo 
299. 

22 . Iowa.—Hedge v. City of Der 
Moines, 119 N.W. 276, 141 Iowa 4 

23 C.J. p 366 note 74. 

SraixLage district 

Drainage district taxes levied for 
construction and repair of drainage 
system and for management and su¬ 
pervision of district are exempt from 
execution because such taxes are 
necessary for performance of gov¬ 
ernmental functions of district.— 
State by and through State Land 
Board v. Blake, 20 P.2d 871, 88 Utah 
584, modified on other grounds 56 
P.2d 1347, 88 Utah 600. 

Tax certifloatM constituting liens 
on land in borough cannot be sold 
under execution.—First Nat. Bank v. 
Borough of Lavalette, 162 A. 106, 10 
N.J.Misc. 1023. 

Xrfuad obtained In lien or payment of 
taxes 

Tex.—City of Sherman v. Williams, 
19 S.W. 606, 84 Tex. 421, 31 Am. 
S.R. 66. 

23. Cal.—El Camino Irr. Dist. v. El 
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Camino Land Corporation, 85 P.2d 
123, 12 Cal.2d 378. 

14. Cal.—El Camino Irr. Dist. v. El 
Camino Land Corporation, supra. 
Property of state or agency 
Where it is established that prop¬ 
erty is owned by the state or its 
agency, rather than by a municipal 
(“orporation, the rule authorizing 
levy of execution against proceeds 
of such property is Inapplicable.—El 
Camino Irr. Dist. v, El Camino Land 
Corporation, supra. 

25. Ala—Ellis v. Pratt City, 20 So. 
649, 111 Ala. 629, 66 Am.S.R. 76, 33 
L.K.A. 264. 

26. Cal.—El Camino Irr. Dist. v. El 
Camino Land Corporation, 85 P.2d 
123, 12 Cal 2d 378. 

^Lands of irrigation district 

The property of an irrigation di.s- 
trict constitutes a public trust and 
is held by the district for public use, 
and hence is not subject to levy and 
sale by execution by creditors of dis¬ 
trict.—Moody V. Provident Irr. Di.st., 
85 P.2d 128, 12 Cal.2d 389—23 C.J. p 
357 note 85 [a]. 

Property acqnlred by tax deed 

Statute declaring that property ac¬ 
quired by irrigation district shall be 
held in trust for the uses and pur¬ 
poses of the statute governing Irriga¬ 
tion districts makes lands acquired 
by district by lax deed exempt from 
I'xecution.—El Camino Irr. Dist. v. 
El Camino Land Corporation, 86 P.2d 
123, 12 Cal.2d 378. 

27. N.C.—State v. Rives, 27 N.C. 297. 
l->a.—Greensburg Fuel Co. v. Irwin 

Natural Gas Co.. 29 A. 274. 162 Pa. 
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though not strictly public corporations, are created 
to serve public purposes, and are charged with 
public duties, such property as is necessary to en¬ 
able them to discharge their duties to the public 
and effectuate the objects of their incorporation 
is not, according to the weight of authority, apart 
from statutory provision, subject to execution at 
law,28 although in some jurisdictions the tendency 
has been not to exempt corporate property from 
execution and sale, even where such property is 
essential to the enjoyment of the franchise owned 
by such corporation.28 However, the property of 
a quasi public corporation not necessary or not 
used for the purposes which called the corporation 
into being is not exempt from seizure and sale un¬ 
der execution.30 This principle is not applicable to 
lands held by a public corporation under an express 
trust where a sale of the land could not be made 
without doing violation to the terms of the trust.31 


So if the corporation is purely private, and the 
public has no direct interest in its operations or 
rights concerning them, its property, although use¬ 
ful and necessary to the conduct of its business, 
may be sold under execution the same as the prop¬ 
erty of an individual.32 

It is not sufficient to exempt the property of a 
corporation from execution that it receives a gov¬ 
ernment subsidy or was formed to perform service 
of a public nature or in which the public is directly 
or indirectly interested, or is engaged in perform¬ 
ing service for the government, where there is 
no duty imposed on the corporation requiring its 
performance of public service or any grant of a 
public franchise authorizing the taking of private 
property for public use, whereby property taken is 
stamped with a public trust.33 

The interest of a public service company in a 


St. 78—^Appeal of Philadelphia & 
B. C. R. Co., 70 Pa. 355. 

23 C.J. p 366 notes 80, 81—61 C.J. p 
886 note 13. 

28. U.S.—Ackroyd v. Winston Bros. 
Co., C.C.A.Mont., 113 P.2d 667, re¬ 
manding. D.C., Ackroyd v. Brady 
Irr. Co., 27 P.Supp. 603. 

Ark.—^Kelth v. Drainage Dlst. No. 7 
of Poinsett County, 38 S.W.2d 766, 
183 Ark. 786. 

Ga.—Georgia Power Co. v. City of 
Decatur. 159 S.E. 863, 173 Ga. 219. 
Ohio.—Ludlow V. Hurd, 12 Ohio Dec., 
Reprint, 791, 1 Disn. 522. 

Pa.—Borough of Mt. Union v. Kunz, 
139 A. 118, 290 Pa. 356—Bachrach 
v. Huntingdon & Broad Top Moun¬ 
tain H. & Coal Co., 133 A. 641, 286 
Pa. 326—Bell v. Wood, 37 A. 201, 
181 Pa. 176—Appeal of Boyd, 15 
A. 736, 2 Moil. 399—Covey v. Pitts¬ 
burg, Ft. W. & C. R. Co., 3 Phila. 
173—Graham v. Pennsylvania & 
O. Canal Co., 3 Plttsb. 341, 19 
Pittsb.Leg.J. 101. 

23 C.J. p 356 note 82—51 C.J. p 887 
notes 15>21. 

Omission from sxsBiiptlon statute 
Immaterial 

Statute exempting from execution 
property used by counties, cities and 
towns, under maxim “incluslo unius 
est exclusio alterius," could not be 
construed to exclude from exemp¬ 
tion, property devoted to public use 
by authority of the state, where It 
would lead to absurdity.—^Ackroyd v. 
Winston Bros. Co., C.C.A.Mont., 113 
F.2d 657, remanding, D.C., Ackroyd 
V. Brady Irr, Co., 27 P.Supp. 503. 
Fart of property 

Except where otherwise provided 
by statute, it is a general rule that 
the property of a railroad company 
may be levied on and sold as an en¬ 
tirety where the necessity arises, 


but that parts or parcels thereof, a 
levy on which would affect the op¬ 
eration of the road as a whole, can¬ 
not be taken separately, in view of 
the doctrine that for no class of 
creditors should the indispensible 
means of operating a railroad be 
taken away until the final sale of 
the entire road becomes necessary. 
Ohio—Carey v. Pittsburgh, Pt W. & 
C. R. Co., 2 Ohio Dec., Reprint, 86, 
1 West UMonth. 338. 

Pa.—Bachrach v. Huntingdon & 
Broad Top Mountain K. & Coal Co., 
133 A. 641, 286 Pa. 325. 

Wis.—Chicago, M. & St. P. Ry. Co. 
V. City of Janesville, 118 N.W. 182, 
137 Wis, 7. 

61 C.J. p 886 notes 10-12. 

Fresumptlon as to uss 

Any presumption that property be¬ 
longing to drainage district is for 
public use so as to render It exempt 
from execution may be rebutted.— 
Keith V. Drainage Diet. No. 7 of 
Poinsett County, 38 S.W.2d 766, 183 
Ark. 786. 

Heservolr oompauy 

The property of a reservoir com¬ 
pany which furnished water to land- 
owners in an irrigation district 
which owned majority of stock of 
the reservoir company was not sub¬ 
ject to execution by construction 
company which enlarged reservoir 
and obtained judgment against the 
reservoir company for work done, 
not because of district’s ownership 
of stock but because the supplying 
of water to landowners of irrigation 
district was public service.—^Ackroyd 
v. Winston Bros. Co., C.C.A.Mont., 
113 P.2d 667, remanding, D.C., Ack¬ 
royd V. Brady Irr. Co., 27 P.Supp. 
603. 

Bubsaqasatlj aoqiUrsd property 
That property levied on under an 
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execution is subsequently acquired 
by a railroad company does not pre¬ 
vent its sale to enforce the levy.— 
Chapman v. Pittsburgh & S. R. Co.. 
26 W.Va. 299. 

29. Cal.—Risdon Iron & Locomotive 
Works V. Citizens* Tract. Co., 64 P. 
529, 122 Cal. 94, 68 Am.S.R. 26. 

23 C.J. p 357 note 83. 

30 . Ark.—Keith v. Drainage Dist. 
No. 7 of Poinsett County, 38 S.W. 
2d 765, 183 Ark. 786. 

Pa.—Appeal of Philadelphia & R. R. 

Co., 3 A. 838, 2 Sadler 6. 

23 C.J. p 357 note 84—51 C.J. p 887 
notes 25-30. 

Drainage district 

Land acquired by drainage district 
at foreclosure sale for enforcement 
of assessments and held fur resale 
is subject to levy and sale under 
execution.—Keith v. Drainage Dist. 
No. 7 of Poinsett County, 38 S.W.2d 
765, 183 Ark. 786. 

Procedure 

(1) Such unnecessary property 
should first be taken to satisfy a 
claim.—Seasongood v. Miami Valley 
R. Co., 8 Ohio Dec., Reprint, 739. 9 
Clnc.L.Bul. 256. 

(2) Only if it proves insufficient 
should the entire railroad be levied 
on and sold.—Seasongood v. Miami 
Valley R. Co., supra. 

31. Cal.—Tulare Irr. Dist. v. Col¬ 
lins. 97 P. 1124, 164 Cal. 440. 

23 C.J. p 367 note 85. 

32. Pa.—Reynolds v. Reynolds 
Lumber Co., 32 A. 537, 169 Pa. 
626, 47 Am.S.R. 936, followed in 
East Side Bank v. Columbus Tan¬ 
ning Co., 32 A. 639, 170 Pa. 1. 

33 . Hawaii.—^Inter-Island Tel. Co. 
V. Lillnokalani, 16 Hawaii 605. 
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municipal plant may be sold on execution against 
the company.34 

Property seised by mortgagee. Where posses¬ 
sion of the property has been taken by a mort¬ 
gagee, it is no longer subject to execution against 
the corporation.35 

On abandomnent of franchise. The exemption 
of property of a corporation necessary for the ex¬ 
ercise of its franchise does not continue after the 
use of the franchise has been abandoned.^® 

§ 36. Particular Estates or Interests in Gen¬ 
eral 

a. In general 

b. Remainders 

c. Reversions 

d. Executory devises 

e. Life estates 

f. Estates for years 

g. Estates at will or sufferance 

h. Rents reserved to grantor 

i. Interest of licensee 

a. In General 

Generally every possible Interest In land which is 
real and substantial and which can be sold by the debtor 
is subject to seizure on an execution. 

The general rule is that all possible interests in 
land, contingent or otherwise, which are real and 
substantial, are subject to seizure and sale on ex- 
ccution.^*^ Mere expectancies, however, such as 
that of an heir apparent, arc not incliided,38 the 


$ 36 

rule here being analogous to that governing as¬ 
signments of like interests, discussed in Assign¬ 
ments § 14. 

The estate or interest subject to execution has 
been characterized in variant terms, such as every 
“vested interest,”39 “every legal interest,“lands, 
tenements, and hereditaments,1 “a descendible, 
devisable and alienable” estate.^^ 

A mere possession> see infra § 51, or a tenancy 
at will, discussed infra subdivision g of this sec¬ 
tion, and even a mere easement^S has been held to 
be subject to sale on execution. Generally, how¬ 
ever, if the debtor has no such interest in land as 
he himself can sell, he has no interest which is 
leviable.^^ 

An estate in land determinable on the debtor’s 
ceasing for any reason to remain in possession is 
too intangible to be subject to execution.^® 

Curtesy as an estate or interest subject to ex¬ 
ecution is considered in Curtesy §§ 18, 19; dower 
as such an estate is considered in Dower §§ 76, 112; 
while an estate by entirety as such an interest is 
considered in the C.J.S. title Husband and Wife § 
34, also 30 C.J. p 572 note 84-p 574 note 2. 

Ground rents. The interest of a grantor or 
lessor in a ground rent may be levied on and sold 
under an execution.^® 

Merc contingent interests or remote possibili¬ 
ties cannot be levied on under an exccution.47 


34. Mich.—Campbell v. Western 

Electric Co., 71 N.W. 644, 113 

Mich. 333. 

35. III.—Palmer v. Forbes, 23 Ill. 
301. 

36. Ala.—Gardner v. Mobile & N. 
W. K. Co^ 16 So. 271, 102 Ala. 636, 
48 Am.S.K. 84. 

23 C.J. p 357 note 89. 

37. Kan.—Koelliker v. Denkin^er, 
83 P.2d 703, 148 Kan. 503, 119 A. 
L.U. 1, modified on other grounds 
86 P.2d 740. 149 Kan. 269, 119 A.L. 
R. 1625. 

N..T.—Hopper v. Ourtman, 18 A.2d 
246, 252, 126 N.J.Law 263, 133 A. 
L.R. 621, citing Oorpuii Jluls, and 
affirming 8 A.2d 376, 17 N.J.Mlsc. 
289. 

23 C.J. p 335 note 41. 

Legal iatereet 

Del.—Woods V. Spoturno, 183 A. 319, 
7 W.W.Harr. 296, reversed on oth¬ 
er grounds Spoturno v. Woods, 192 
A. 689, 8 W.W.Harr. 378. 
astate dofOMlble on oontlngeBoy 
An estate In fee or in tail, defeas¬ 
ible on a contingency, is liable to be 


taken in execution by a creditor of 
the tenant and hold until the hap¬ 
pening of the contingency.—Philli-ps 
V. RoRers, 12 Mete., Mass., 405. 

38 . I’a,—Patterson v. Caldwell, 17 
A. IS. 124 Pa. 456, 10 Am.S.R. 698, 
distinguishing Reed’s App., 11 A. 
787, 118 Pa. 216. 4 Am.S.R. 688. 

23 C.J. p 336 note 42. 

Land equitably converted into money 
as subject to execution see Con¬ 
version § 45. 

39. Ohio.—Columbus Nat. Bank v. 
Tennessee Coal, Iron & Railroad 
Co., 67 N.E. 460, 62 Ohio St. 664. 
586. 

40 . Ga.—James G. Wilson Mfg. Co. 
v. Chamberlin-Johnson-Du Bose 
Co., 79 S.E. 465, 140 Ga. 693—Pitts 
V. Hendrix, 6 Ga. 452. 

41 . Pa.—Roe v. Humphreys, 1 
Yeates 427, 429. 

23 C.J. p 336 note 47. 

48 . N.y.—Higgins v. Downs, 91 N.T. 
S. 937, 101 App.Div. 119, 120, 34 N. 
y.Civ.Proc. 85. 

43 . N.Y. — Evangelical Lutheran St. j 
John’s Orphan Home v. Buffalo | 
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Hydraulic Assoc., 64 N.Y. 661, af¬ 
firming 4 Hun 419, 6 Thomps. & C. 
689. 

44. Ga.—Harber v. Nash, 65 S.E. 
928, 126 Ga. 777. 

23 C.J. p 336 note 62. 

Estate disposed of 
Where father conveyed life estate 
in proeseiiti to his daughter with 
remainder to her children, and she 
thereafter conveyed a life estate to 
him, and on his death to her chil¬ 
dren. deed by daughter conveyed all 
of her interest in the land, so that 
she owned nothing in the land sub¬ 
ject to execution for her debts.— 
Calloway v. Witt, 105 S.W.2d 123, 
21 Tenn.App. 74. 

45. Ga.—Harber v. Nash, 66 S.E. 
928. 126 Ga. 777. 

46. Pa.—Heartley v. Beaum, 2 Pa. 
166. 

28 C.J. p 847 note 65. 

47. U.S.—Farmers’ Loan & Trust 
Co. V. Miller, D.C.N.Y., 2 F.2d 493, 
reversed on other grounds, C.C.A., 
Farmers’ Loan & Trust Co. v. 
Hicks, 9 F.2d 848, certiorari denied 
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b. Bemaiadan 

Vetted remeindert In both realty and pereonalty are 
generally aubjeot to aelzure under an execution. There 
la a diaagreement aa to contingent remaindera. 

The doctrine is well established that a vested 
estate in remainder is subject to levy and sale un¬ 
der execution,^® even before termination of the 
precedent estate.^® 

Contingent remainders. In some states contin¬ 
gent remainders arc not liable to be sold under 
execution,at least where the person to take on 
the happening of the event is uncertain.®^ In oth¬ 
er states, however, a contingent remainder is sub¬ 
ject to execution, sometimes by reason of statu¬ 
tory provision, when clothed with the usual at¬ 
tributes rendering it alienable.®® 

Remainders in personalty, A remainder estate 


in personalty is subject to execution,®^ although 
this is not true of a contingent interest in a leg¬ 
acy.®® 

It has been held in some jurisdictions that a re¬ 
mainder interest in a live chattel cannot be levied 
upon by execution at law,®® while in other juris¬ 
dictions it was held that the interest of a tenant 
in remainder in slaves was liable to be seized and 
sold under execution.®? 

e. Beversions 

A vested estate In reversion Is subject to execution, 
although a mere possibility of reverter is not. 

A reversion being an estate vested in praesenti, 
although to take effect in possession and profit in 
futuro, may be aliened and charged as an estate in 
possession, and is therefore liable to be taken and 
sold under execution.®® This is not so as to a mere 


46 S.Ct. 120. 269 U.S. 683. 70 L.Ed. 
424. 

48. U.S.—^In re Sanders, D.C.Ga., 20 
F.Supp. 98. 

Ala.—^Williams v. Spears, 180 So. 
266. 235 Ala. 611. 

Ga.—Leach v. Stephens. 125 S.E. 192. 
159 (la. 193—Floyd v. Braswell, 
166 S.R 66. 45 Ga App. 726—Lane 
V. Bradfleld, 140 S.E. 417, 37 Ga. 
App. 396. 

N.J.-^owan v. Storms, 2 A.2d 183, 
121 N.J.Law 836. 

N.Y.—Schaefer v. Fisher, 242 N.Y.S. 
308, 137 Misc. 420. 

Okl.—Bierschenk v. Klein, 83 P.2d 
371, 183 Okl. 494. 

Tenn.—^Lockwood v. Nye, 32 Tenn. 
307, 2 Swan. 616, 68 Am.D. 73— 
Fowler v. Plunk, 7 Tenn.App. 29. 
Tex.—^Estes v. Estes, Com.App., 267 
S.W. 709, affirming, Civ.App., 265 
S.W. 649—Turner v. Miller, Civ. 
App., 265 S.W. 237. 

23 C.J. p 335 note 66. 

Bsason for mis 

Such an estate is considered so 
certain and definite as to permit fair 
appraisement and sale.—Cowan v. 
Storms, 2 A.2d 183, 121 N.J.Law 336. 

Child la ssss 

Under devise of life estate to 
daughter, at her death land to be 
divided equally among her children, 
child in esse at death of testator 
held to have leviable Interest.— 
Leach v. Stephens, 126 S.E. 192, 159 
Ga. 198. 

aestfletion agalast alleaatioa 

The interest of a grantee under 
deed reserving life estate to gran¬ 
tors and providing that share of any 
grantee selling prior to death of 
grantors should go to other grantees, 
could be sold on execution issued on 
judgment against such grantee, not¬ 
withstanding grantee herself could 
not sell or convey her interest.— 


Glenn v. Gross. 294 N.W. 297, 229 
Iowa 146. 

4fc9. Ala.—^Dunn v. Ponceler, 161 So. 
460. 230 Ala. 376. 

Ill.—Thomas v. Stoakes, 159 N.E. 
269. 328 Ill. 115. 

N.J.—Cowan v. Storms, 2 A.2d 183, 
185, 121 N.J.Law 336, citing Cor¬ 
pus Juris. 

Tenn.—Puryear v. Edmondson, 4 
Hoisk. 43. 

23 C.J. p 336 note 56. 

Theory of rule is that possession 
by the tenant of the particular es¬ 
tate is construed to be possession by 
him in remainder.—Cowan v. Storms, 
2 A.2d 183. 121 N.J.Law 336. 

Undivided intermt 

N.J.—Cowan v. Storms, supra. 

60. Ark.—Love v. McDonald, 148 S. 
W.2d 170, 201 Ark. 882—National 
Bank of Commerce of St. Louis v. 
Ritter, 26 S.W.2d 113, 181 Ark. 439 
—Liberty Central Trust Co. v. 
Vaughan, 267 S.W. 361, 167 Ark. 
219. 

Ill.—^Kohl V. Montgomery, 26 N.E.2d 
826, 373 Ill. 200—Riddle v. Killian, 
8 N.E.2d 629, 366 Ill. 294. 

Iowa.—Saunders v. Wilson, 220 N.W. 

344, 207 Iowa 526, 60 A.L.R. 786. 
Ohio.—Crum v. Crum, 30 N.E.2d 448, 
65 Ohio App. 431. 

23 C.J. p 336 note 57. 

Bessons for mid 

(1) Contingent remainder Is not 
an “estate'* but is merely chance of 
having one.—^Kohl v. Montgomery, 
26 N.E.2d 826, 373 Ill. 200. 

(2) Such interest is not subject to 
alienation.—^National Bank of Com¬ 
merce of St. Louis V. Ritter, 26 S. 
W.2d 113, 181 Ark. 489. 

(3) Other reasons see 23 C.J. p 
336 note 67 [a]. 


Conttagent equitable estate 

Ill.—Greenough v. Peterson, 266 III. 
App. 644. 

23 C.J. p 336 note 67 IbJ. 

Equitable estates generally as sub¬ 
ject to execution see infra S 40. 
Not an estate in land under the 
statute.—^Wright v. City of Tusca¬ 
loosa, 182 So. 72, 236 Ala. 374. 

51. Iowa.—Taylor v. Taylor, 92 N. 
W. 71, 118 Iowa 407. 

Where “the possibility is coupled 
with an interest, “ it may be .subject 
to levy and execution.—Taylor v. 
Taylor, supra. 

52. Kan.—Jonas v. Jones, 109 P.2d 
211, 153 Kan. 108. 

Mo.—Rock V. Whelan, 30 S.W.2d 607 
—Donaldson v. Donaldson, 278 S. 
W. 686. 311 Mo. 208. 

N.Y.—Schaefer v. Fisher, 242 N.Y.S. 
308, 137 Misc. 420—In re Bend- 
helm’s Estate. 209 N.Y.S. 141, 124 
Misc. 424, affirmed 209 N.Y.S. 794, 
214 App.Div. 707. 

23 C.J. p 336 note 59. 

53. Mo.—Gordon v. Tate, 284 S.W. 
497, 314 Mo. 508. 

54. Tenn.—Fowler v. Plunk, 7 Tenn. 
App. 29—Lockwood v. Nye, 2 
Swan. 615, 58 Am.D. 73. 

55. Tenn.—First Nat. Bank v. Point¬ 
er, 126 S.W.2d 336, 174 Tenn. 472. 

56ii Tenn.—^Allen v. Scurry, 1 Yerg. 

36, 34 Am.D. 436. 

23 C.J. p 336 note 60. 

57. Ky.—Burns v. Ray, 18 B.Mon. 
392. 

23* C.J. p 336 note 61. 

58. U.S.—Burton v. Smith, Va., 13 
Pet. 464, 10 L.Ed. 248. 

23 C.J. p 386 note 62. 

Bntry asesssary 

An estate forfeited by breach of 
condition subsequent does not revest 
in the grantor, before reentry by 
grantor or his heirs. 
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possibility of reverter which is not subject to vol¬ 
untary sale.®® 

d. Executory Devises 

An executory devise defeselble on a contingency le 
subject to execution at a vested estate. 

One claiming by executory devise, defeasible on 
a contingency, takes a vested estate in fee or in 
tail, defeasible on the happening of such contingen¬ 
cy, which is subject to execution, and may be tak¬ 
en and held by the execution creditor until the 
happening of the contingency.®® An executory 
devise has been held to be subject to execution 
even during the continuance of the previous es- 
tate.®i However, such a devise subject to a con¬ 
dition which makes the estate wholly contingent 
and a mere possibility cannot be reached on ex- 

ecution.®2 

e. Life Estates 

Generally a life estate la subject to levy under an 
execution against the life tenant. 

The general rule is that the interest of a judg¬ 
ment debtor in an estate for life is subject to levy 
under execution,®® in the absence of any statutory 
provisions to the contrary,®^ and in the absence of 
any clause in the instrument creating the estate re¬ 
stricting the power of alienation.®® The tendency 
of modern decisions in the construction of the va¬ 
rious statutes on this subject is to hold that, in the 
absence of the appointment of trustees, the power 
of alienation cannot be restricted so as to exempt a 
life estate from levy and sale under execution 

Ga.—Edmondson v. Leach, 66 Ga. 

461. 

Me.—Hangror v. Warren, 34 Me. 324, 

56 Aip.D. 657. 

69. Ind.—Gushwa v. Gushwa, 177 
N.E. 366, 93 Ind.App. 68. 

Tox.—Jensen v. Wilkinson, Civ.App., 

133 S.W.2d 982, error dismissed, 

Judgment correct. 

Deed subject to reverslou 

Deed conveying fee subject to re¬ 
version to grantor on grantor’s sur¬ 
viving grantee created mere possi¬ 
bility of reverter not subject to 
execution.—Gushwa v. Gushwa, 177 
N.E. 366, 93 Ind.App. 68. 

60. Ohio.—Crum v. Crum, 30 N.E. 

2d 448, 66 Ohio App. 431. 

23 C.J. p 336 note 63. 

61. Pa.—In re Packer, 92 A. 70, 246 
Pa. 116—De Haas v. Bunn, 2 Pa. 

336, 44 Am.D. 201. 

6flL Ohio.—Crum v. Crum, 30 N.E.2d 
448, 66 Ohio App. 431. 

63. Ala.—Dunn v. Ponceler, 161 So. 

460, 230 Ala. «376. 

Kan.—Alexander v. Goellert, 109 P. 

2d 146, 153 Kan. 202. 


against a life tenant.®® 

f. Estates for Years 

An estate for years may be told on execution. 

An estate for a term of years is regarded as a 
chattel and may be sold on execution.®*^ By stat¬ 
ute estates for years may be sold on execution as 
real estate.®® 

g. Estates at Will or Snlferaact 

The* authorities are not In agreement on whether a 
tenancy at will la aubject to execution. 

There are authorities holding that the interest 
which a tenant at will or by sufferance has in an¬ 
other’s real estate is such an interest in land as 
can be sold on execution®® but other authorities 
arc to the contrary.^® 

h. Bents Reserved to Grantor 

There Is disagreement on whether rents reserved to 
a grantor are subject to execution against the grantor. 

It has been held that rent reserved to the gran¬ 
tor is such an interest as may be taken in execu¬ 
tion against the grantor and sold.'^i However, it 
has also been held that a rent reserved to the gran¬ 
tor on a conveyance in fee of land cannot be taken 
on execution against the grantor, even where the 
conveyance contains a clause of distress and a pro¬ 
vision for reentry.72 

i. Interest of Licensee 

Property taken from another’s land under license Is 

Schnell v. Farmers’ Bank of Dun 
bar, 230 N.W. 957, 119 Neb. 881. 

23 C.J. p 337 note 67. 

66. Ill.—Henderson v. Harness, 62 
N.E. 68. 176 Ill. 302. 

23 C.J. p 337 note 68. 

67. W.Va—Harvey Coal, etc., Co. v. 
Dillon. 63 S.E. 928, 69 W.Va. 606, 
6 L.R.A..N.S., 628. 

23 C.J. p 337 note 70. 

Leasehold interests see infra § 37. 

68. Ind.—Comer v. Light, 93 N.E. 
660, L75 Ind. 367, rehearing denied 
94 N.E. 326, 175 Ind. 367. revers¬ 
ing. Ind.App., 92 N.E. 344. 

N.y-—Averill v. Taylor, 8 N.Y. 44. 
Seld. 60, affirming 5 How.Pr. 476. 

69. Ga.—Pitts v. Hendrix, 6 Ga. 462. 
N.Y.—Jackson v. Graham, 3 Cai. 188. 
Pa.—Gerber v. Hartwlg, 11 Wkly.N. 

C. 197. 

7CK Miss. — Wlldy v. Doe, 26 Miss. 
35. 

23 C.J. p 338 note 92. 

71. Pa.—Hurst v. Lithgrow, 2 
Yeates 24, 1 Am.D. 326. 

7S. N.Y.—Payn v. Beal, 4 Den. 405, 
overruling People v. Haskins, 7 
Wend. 463. 


N C.—Miss'^ll V. Bazemore, 139 S.E. 
453. 194 N.C. 324. 

S D.—Tseherne v. Crane-Johnson Co., 
227 N.W. 479, 66 S.D. 101. 

23 C.J. p 336 note 65. 

ItL personAl property 

D.C.—Palais Royal v. Calhoun, 92 F. 

2 d 515, 67 App.D.C. 364. 

Ga.—First Nat. Bank v. Geiger, 7 S. 
E.2d 766. 61 Ga.App. 865. 

Power of disposition, 

Where by the terms of a will the 
power and discretion to terminate 
a life estate are vested in a bene¬ 
ficiary, this power is personal; and 
it is not property which may be 
subjected to forced sale on execu¬ 
tion.—Ryan v. Cullen, 160 P. 697, 96 
Kan. 284. 

64. Ky.—Redman v. Hubbard, 130 
S.W. 965, 140 Ky. 71, 37 L.R.A.,N. 
S., 728. 

Pa.—Llppard v. Spiegel, 88 Plttsb. 
Leg.J. 596. 

23 C.J. p 337 note 66—21 C.J. p 962 
note 77 [a]. 

65. Neb.—Hiles v. Benton, 196 N.W. 

908, 111 Neb. 567, followed in 
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subjaet to execution against the licensee If under the 
agreement such property belongs wholly to the licensee. 
The authorities are not In accord as to whether the li¬ 
cense Is subject to execution. 

Where a mere license is given by the owner of 
land to another, to enter thereon and plant and 
raise crops, or extract oil, gas, and minerals, or to 
operate mines, if so agreed on, such crops, oil, gas, 
or minerals, as the case may be, will belong wholly 
to the licensee, and may be levied on as his prop- 
erty.'^S However there is authority holding that 
the interest of a licensee under an oil lease cannot 
be seized under an execution,although there is 
authority to the contrary,*^5 and a license to remove 
standing trees has been held a personal trust and 
not subject to execution,"^® although there is au¬ 
thority to the contrary.77 

§ 37. Leasehold Interests 

The Interest of a lessee or lessor of realty or per¬ 
sonalty Is generally subject to execution. 

The lessee’s interest under a lease of realty is 
generally subject to seizure and sale under an ex¬ 
ecution against the lessee,'^® although the lessee has 
sublet the property.'^^ Where, however, the lease 
is wholly assigned, the lessee does not have a lease¬ 
hold estate subject to execution,^® 

A lease pur autre vie is not subject to sale as 
personal property under an execution.*^ 

In some states a contract of rental with only a 


usufruct to the tenant is not subject to levy and 
sale on execution.®^ 

Interest of lessor. The interest of the lessor is 
subject to execution.®® Where, however, the in¬ 
terest of a security deed grantor is not subject to 
execution on a subsequent judgment, see infra § 
45, a leasehold executed by such grantor after the 
conveyance is likewise not subject to such execu- 
tion.®4 

In personal property. Personal property leased 
for a term may be seized and sold under execution 
against the lessee,®® if, under some statutes, the 
lessee’s interest is assignable without the consent 
of the lessor or bailor,®® the purchaser at the sale 
acquiring the right to use the property to the end 
of the term. However, a mere personal license to 
use a chattel is not an interest subject to execu¬ 
tion.®'^ 

The earnings of a steamboat under charter to a 
transportation company cannot be seized and sub¬ 
jected to the payment of the owner’s debts.®® 

Effect of prohibiting assignment or subletting, 
A clause in the lease prohibiting alienation ab¬ 
solutely or without the consent of the lessor will 
not prevent the sale of such lease under execution 
against the tenant, unless judgment was fraudu¬ 
lently confessed with a view to defeat such restric- 


73. N.Y.-—Harris v. Krlnk, 49 N.T. 
24. 10 Am.R. 318. 

23 C.J. p 339 note 4. 

74. Ohio.—^Meridian Nat. Bank v. 
McConica. 8 Ohio Clr.Ct. 442, 4 
Ohio Clr.Dcc. 106. 

75. Ohio.—Acklin v. Waltcrmier, 19 
Ohio Cir.Ct. 372, 10 Ohio Cir.Dec. 
629, where the court refused to 
:follow Meridian Nat. Bank v. Mc¬ 
Conica, 8 Ohio Clr.Ct. 442, 4 Ohio 
Cir.Dec. 106. 

70. Mo.—Potter v. Everett, 40 Mo. 
App. 152. 

77. N.J.—Caldwell v. Plfleld, 24 N. 
J.Law 150. 

23 C.J. p 339 note 11. 

78. Ala.—Hendon v. McCoy, 133 So. 
295. 222 Ala. 516. 

Ky.—Roberts v. Brown, 261 S.W. 
614, 203 Ky. 11. 

La.—Burglass v. Vlllcre, App., 147 
So. 727. 

N.T.—^Henderson v. Tomb, 8 N.Y.S. 

2d 612, 169 Misc. 737. 

23 C.J. p 337 note 73. 

Estate for years see supra 9 36 f. 
Interest in crops see supra 9 20. 
Levy on leasehold as realty or per¬ 
sonalty see infra 9 101 b. 

Oil and timber leases see supra 9 
86 1 . 


79. Ky.—Smith v. Scanlan, 61 S.W. 

162, 106 Ky. 672, 21 Ky.L. 169. 
Sa Ill.—Tnylor v. Marshall, 99 N.E. 
638, 255 HI. 545. 

81. Pa.—Commonwealth v. Allen, 2 
Phila. 23. 

82. Ga.—Harms v. Entelman, 94 S. 
E. 276, 21 Ga.App. 295, Ga.Civ.Code 
1910, 9 3691. 

83. Pa.—Gallapher v. Hicks, 66 A. 
623, 216 Pa. 243. 

23 C.J. p 338 note 80. 

OU lease 

Lessor's interest in oil lease can 
be sold separate and apart from land 
itself, and levy on lessor’s Interest is 
not levy on land covered thereby.— 
C. J. Kubach Co. v. City of Long: 
Beach. 48 P.2d 181, 8 Cal.App.2d 567. 

84. Ga.—Miles v. Waters, 169 S.E. 
783, 47 Ga.App. 25. 

85. Ala.—Hendon v. McCoy, 133 So. 
295, 297, 222 Ala. 616, citing Cor¬ 
pus Juris. 

23 C.J. p 338 note 81. 

Bailment lease 

(1) Bailee, under a lease with 
right to purchase, who has paid 
more than half of the amount due 
under the lease, has a substantial in¬ 
terest in the property, and such an 
interest is subject to seizure and 
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sale for his debts.—^l»ackard Motor 
Cnr Co. V. Mazer, 77 Pa.Super. 348. 

(2) The refusal of a bailor to ac¬ 
cept the balance due him on a con¬ 
tract of bailment with right to pur¬ 
chase estops him from assorting as 
a breach the bailee’s refusal Jto ren¬ 
der that which he himself refused 
to accept. The bailee having tender¬ 
ed payment, which bailor refused to 
accept, the bailor cannot set up de¬ 
fault In that payment to justify 
seizure of the automobile bailed, as 
against the rights of the execution 
creditor of the bailee.—Packard Mo¬ 
tor Car Co. V. Mazer, supra. 

86. Ala.—^Hendon v. McCoy, 133 So. 

295, 222 Ala. 515. 

Determining aeelgrnability 

Judgment reciting that original 
lessees assigned their leasehold in¬ 
terest to defendant In execution con¬ 
stituted finding that original lessees 
had assignable interest, and that 
such Interest was subject to execu¬ 
tion.—Hendon v. McCoy, 133 So. 296, 
222 Ala. 515. 

87- N.Y.—Relnmiller v. Skidmore, 
7 Lans. 161. 

23 C.J. p 338 note 82. 

88. La.—Crooks v. Thorn, Mann.Un- 
rep.Cas. 129. 
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tion.®® On the other hand, statutes forbidding as¬ 
signment or subletting without the consent or 
agreement of the lessor have been held to preclude 
an execution against the interest of the tenant,®® 
in the absence of an agreement which permits as¬ 
signment or subletting at the will of the lessee.®^ 

§ 38. Joint or Several Property 

The Interest of a tenant In common may be reached 
by an execution against him. 

The general rule is that the property of tenants 
in common is liable to be levied bn under an ex¬ 
ecution against one of them, and the share of the 
execution debtor therein may be sold to satisfy 
the judg^nent,®® provided the right oi partition is 
not invaded,®® and provided the limitations of the 
homestead law discussed in the CJ.S. title Home¬ 
steads § 88, also 29 CJ. p 848 note 82-p 850 note 
11 are not infringed. 

If the execution is issued against two named 
judgment debtors, the separate property of either 
debtor is subject to seizure and sale,®^ as is the 
property owned by them jointly.®^ In some juris¬ 
dictions, however, by reason of statutory provi¬ 
sion, a judgment obtained against joint debtors 
not all of whom were served with a summons may 
be enforced out of the joint property of the joint 
debtors, provided the execution contains an in¬ 
dorsement showing the debtor not served.®® In 
such case, the separate property of the debtor not 


96. N.T.—Mandell v. Moaea, 205 N. 
Y S. 254, 209 App.Div. 531. affirmed 
147 NE. 192, 239 N.Y. 655—-Boyce 
Hardware Co. v. Saunders, 196 N. 
Y.S. 259, 119 Misr. .365. 

Bffect of nonoompllanoe with ctatute 
A sale under an execution of the 
jointly owned property not showing 
the joint debtor who was not served 
with a summons constitutes a con¬ 
version of the interest of such debt¬ 
or in such property.—Boyce Hard¬ 
ware Co. V. Saunders, supra. 

97. N.Y.—Mandell v. Moses, 205 N. 
Y.S. 254, 209 App Div. 531, affirm¬ 
ed 147 N.E. 192, 239 N.Y. 655 

98. Ga.—First Nat. Dank v. Geiger, 
7 S.E.2d 756, 61 Oa.App. 865. 

23 C.J. p 339 note 99. 

99. Ala.—Thompson v. Mawhinney, 
17 Ala. 362, 52 Am.D. 176. 

1. N.J.—Dover Trust Co. v. Brooks, 
160 A. 890, 111 N.J.Eq. 40. 

8. Wyo.—Muir v. Bosey, 146 P. 695, 
23 Wyo. 46. 

23 C.J. p 339 note 13. 

Scbool lands 

A purchaser of school lands who 
has made the first payment and re¬ 
ceived a contract of sale has an in¬ 
terest in the land which is subject 
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89. Lo.—McLemore v. Abell, 126 So. 
601, 12 La.App. 147. 

23 C.J. p 338 note 84. 

Besexvatloa of rlight of approval 
Secretary of Interior’s retention of 
right of approval of transfer of 
lease executed under federal statute 
w'as held not to prevent levy of gen¬ 
eral execution pursuant to judg¬ 
ment declaring lien against owner of 
interest In lea.se, nor to prevent con¬ 
firmation of execution sale subject 
to right of approval by Secretary 
of Interior.—Melish Consol. Placer 
Oil Mining Ass’n In Red River v. 
Burk-Senator Oil Co., 20 P.2d 879, 
163 Okl. 20. 

90 . U.S.—Mexican Nat. Coal, Tim¬ 
ber & Iron Co. v. Prank, C.C.Tex., 
164 F. 217. 

23 C.J. p 338 note 86. 

91. Tex.—Moser v. Tucker, 26 S.W. 
1044, 87 Tex. 94. 

98. Cal.—Meyer v. Thomas, 100 P.2d 
360, 37 Cal.App.2d 720, rehearing 
denied 100 P.2d 1066, 37 Cal.App. 
2d 720. 

S.C.—Barron v. English, 121 S.E. 

782, 128 S.C. 832. 

23 C.J. p 338 note 96. 

Execution against firm property oni 


judgment for individual debt see 
the C.J.S. title I’artnership § 240, 
also 47 C.J. p 1017 note 16-p 1018 
note 24. 

Interest of tenant in common In 
crops see supra § 20 a. 

Bevy on interest of joint tenants or 
tenants in common see infra § 101. 

93. S.C.—Barron v. English, supra. 
Necessity for partition see infra § 

202 . 

94 . Md.—First Nat. Bank of Fed- 
eralsburg v. Equitable Life Assur. 
Soe. of U.S., 145 A. 779, 167 Md. 
249. 

23 CJ. p 339 note 97. 

Am between principal and surety 

In a common-law execution of 
fieri facias, the debtors are all equal¬ 
ly bound to the creditor, and the 
whole execution may be made out 
of the properly of a surety, although 
the principal has abundant properly 
out of which it could bo made.— 
Grizzle v. Fletcher, 105 S.E. 467. 127 
Va. 663. 

Selection of property for levy see 
infra § 95. 

95 . Mich.—Sanford v. Bertrau, 169 
N.W. 880, 204 Mich. 244. 

N.Y.—Saunders v. Reilly, 12 N.E. 
170, 106 N.Y. 12, 59 Am.R. 472. 


served cannot be reached, however.®^ 

Personal property. The undivided legal interest 
of defendant in chattels may be seized and sold 
under execution, since, in contemplation of law, 
his interest is perfectly distinct from that of his 
cotenant, and each has a several interest, although 
the occupation be joint.®® Mere authority lo sell 
property held jointly, given by one cotenant to an¬ 
other, does not exempt the share of the former 
from levy and sale under execution.®® 

Joint hank account. The interest of a coowner 
of a joint bank account with a right of survivor¬ 
ship is subject to seizure under an execution against 
such owner, the execution having the effect of 
creating a tenancy in common and terminating the 
right of survivorship.! 

§ 39. Interests in Public Lands 

Generally the Interest of a purchaser of government 
land, after entry and payment of the purchase price, Is 
subject to execution, although levied before the issuance 
of the patent. 

A purchaser of land from the government, by 
the act of entry and payment of the purchase money, 
acquires an inchoate legal title, and prior to the is¬ 
suance of the patent the interest of such purchas¬ 
er, for which he has received a certificate of final 
payment, may be levied on and sold under execu¬ 
tion, the patent when issued taking effect by rela¬ 
tion as of the day when the payment was made.® 
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However, where equitable interests are not subject 
to execution, see infra § 40, part payment does not 
authorize an execution against the purchaser,^ al¬ 
though it is otherwise where any interest in prop¬ 
erty is subject to execution.* 

Land conveyed by the owner of land warrants 
is not subject to execution against him,® 

The secretary of the interior’s retention of the 
right of approval of a transfer of a lease executed 
by him under the federal statutes does not pre¬ 
vent the levy of a general execution against the in¬ 
terest of the lessee, nor does it prevent confirma¬ 
tion of the sale subject to the right of approval by 
the secretary of the interior.® 

A preemption claim constitutes no interest in 
land, and therefore such a claim cannot be levied 
on and sold on execution.'^ However, in some 
states a contrary rule prevails.® Moreover, the 
interest of a miner in his location or mining claim 
on public lands, and the rights arising thereunder, 
have been held to be property or an interest which 
may be taken and sold on execution against him, 
if not exempt by statute,® and this even though no 
patent has been issued or applied for.i® 

Improvements on public lands. In some jurisdic¬ 
tions the improvements of settlers on public lands 
are regarded as property, the proper subject mat¬ 
ter of binding contracts between individuals, and 
hence subject to seizure and sale under execu¬ 


tion.il In other jurisdictions, however, by force of 
statute, improvements on public lands on which 
debtors reside or which they cultivate are not sub¬ 
ject to execution.12 

Homestead, Under the provisions of the United 
States Revised Statutes, no lands acquired under 
the provisions of the Homestead Act shall in any 
event become liable to the satisfaction of any debt 
contracted prior to the issuance of the patent there- 
for.i® 

§ 40. Equitable Estates and Interests in Gen¬ 
eral 

At common law equitable estates and Interests were 
not subject to execution; but the modern trend Is to 
subject every equitable Interest, which is not too un¬ 
certain. 

At common law no property but that to which 
the debtor has a legal title is liable to be taken un¬ 
der the execution that is issued against him.i* 
Merely equitable interests in rcal^® or personal^® 
property, although accompanied with possession, 
could not be seized under a fieri facias, and it was 
necessary for the judgment creditor to go into 
equity to subject such interest.^^ However, in 
some jurisdictions the rule was early adopted, with¬ 
out the aid of statute, that all real estate of the 
debtor whether legal or equitable was bound by a 
judgment against him, and might be taken in ex¬ 
ecution and sold for the satisfaction of the debt,i® 


to execution.—Brooke v. Bastman, 
96 N.W. 699, 17 S D. 339—23 C.J. p 
340 note 13 [b]. 

3> N.Y.—Sage v. Cartwright, 9 N. 
Y. 49. 

4. S.D.—Brooke v. Eastman, 96 N. 

W. 699, 17 S.D. 339. 

23 C.J. p 340 note 15. 

& Tenn.—Vaux v. Pillow, 6 Hayw. 
40. 

6. Okl.—^Mellsh Consol. Placer Oil 
Mining Ass’n v. Burk-Senator Oil 
Co., 20 P.2d 879, 163 Okl. 20. 

7. Colo.—McMillen v. Gerstle, 34 P. 
681. 19 Colo. 98. 

23 C.J. p 340 note 17. 

8. Ill.—Lester v. White, 44 Ill. 464. 
23 C.J. p 340 note 18. 

9m Utah.—RuthraufC v. Silver King 
Western Min. & Mill. Co., 80 P.2d 
338, 96 Utah 279. 

Wash.—^Huffman v. Ellen Mining 
Co., 204 P. 197, 118 Wash. 646. 

23 C.J. p 340 note 19. 

Sight to rosiuno work 

<1) Mining company's right to re¬ 
sume work after failure to furnish 
required annual labor on claim is 
‘‘interest subject to execution."— 
Hartman Gold Mining Co. v. Warn¬ 
ing, 11 P.2d 864, 40 Ariz, 267. 


(2) Resumption of work after de¬ 
fault see the CJ.S. title Mines and 
Minerals § 77. also 40 C.J. p 838 note 
14-p 839 note 26. 

10. Utah—Ruthrauff v. Silver King 
Western Min. & Mill. Co., 80 P.2d 
338, 95 Utah 279. 

Wash.—Huffman v. Ellen Mining 
Co., 204 P. 197, 118 Wash. 646— 
Phrenix Min. & Mill. Co. v. Scott, 
64 P. 777, 20 Wash. 48. 

11. 111.—Switzer v. Skiles, 8 111. 629, 
44 Am.D. 723—^Turney v. Saunders, 
5 Ill. 627. 

These possessory rights, however, 
cannot be aaforeed against the Unit¬ 
ed States or its grantee, and may 
cease altogether on the alienation of 
the land by the government. 

Cal.—McKiernan v. Hesse, 61 Cal. 
694. 

Ill.—Switzer v. Skiles, 8 Ill. 629, 44 
Am.D. 723—Cook v. Poster, 7 III. 
662. 

18. Ark.—^Healy v. Conner, 40 Ark. 
362. 

23 C.J. p 340 note 22. 

13. S.D.—^Heran v. Elmore, 167 N. 
W. 820, 37 S.D. 223. 

14, N.C.—Rowland Hardware & 

Supply Co. v. Lewis, 92 S.E. 13, 
173 N.C. 290. 


|Vt.—Noyes v. Noyes, 9 A.2d 123, 
127, 110 Vt. 511, citing Corpus 
Juris. 

15. Fla.—First Nat. Bank v. Peel, 
146 So. 177, 107 Fla. 413. 

Vt—Noyes v. Noyes, 9 A.2d 123, 127, 
110 Vt. 611, citing Corpus Juris. 

23 C.J. p 340 note 26. 

16. Del.—^Woods v Spoturno, 183 A. 
319, 323, 7 W.W.Harr. 296, citing 
Corpus Juris, and reversed on oth¬ 
er grounds 192 A. 689, 8 W.W. 
Harr. 378. 

Ohio.—Haueisen v. Szalay, 169 N.E. 

602, 33 Ohio App. 360. 

Vt.—Noyes v. Noyes, 9 A.2d 123, 127, 
110 Vt. 611, citing Corpus Juris. 

23 C.J. p 341 note 27. 

Objects of imperfect usufruct 
Things, the object of or compre¬ 
hended within imperfect usufruct, 
are not subject to seizure under exe¬ 
cution to satisfy debts or obligations 
of usufructuary.—Johnson v. Bolt, 
La., 146 So. 375. 

17. U.S.—Smith v. McCann, Md., 24 
How. 398, 16 L.Ed. 714. 

23 C.J. p 341 note 28. 

18. Minn.—Atwater v. Manchester 
Sav. Bank, 48 N.W. 187, 46 Minn. 
341. 12 L.R.A. 741. 

23 C.J. P 341 note 29. 
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and the trend of modern legislation is to subject 
every real interest of the debtor to the satisfac¬ 
tion of his debts, and now, by statutory enact¬ 
ment in most of the states, every equitable interest 
in property,19 whether real^O or personal,91 is sub¬ 
ject to levy and sale under execution against a 
judgment debtor; but even under such statutes, an 
interest that is so undetermined, uncertain, or con¬ 
tingent, that it is incapable of being appraised or 
sold with fairness to both the debtor and creditor, 
cannot be levied on.92 There is a distinction be¬ 
tween a right to have an equity established and en¬ 
forced, which is not the subject of sale under ex¬ 
ecution, and an equitable estate which may be 

sold.93 


§ 40 

In Kentucky the statute impliedly forbids ex¬ 
ecution against equitable intcrests,24 unless the 
debtor consents,^® the only remedy being by ac¬ 
tion after a return of nulla bona.26 

Right of redemption or possession after sale. 
It has been held that where a judgment debtor's 
interest in lands is sold under a valid levy, under 
a valid judgment and execution, or under a power 
of sale, his rights of redemption or possession 
are not subject to levy and sale under another ex¬ 
ecution,97 and where such right of redemption has 
been sold and satisfaction entered, the court should 
vacate the entry and issue another execution ;28 
but there are authorities maintaining the opposite 
view.29 


19. Kan.—Koclliker v. Denklnger. 
83 P.2d 703. 148 Kan. 503. 119 A.I^ 
R. 1, modififd on oth<»r f?rounds 86 
P.2d 740, 149 Kan. 269. 119 A.L.R. 
1525. 

Statntes remadial in natnra and lib¬ 
erally conetmed 

N.J.—Cowan v. Storms, 2 A.2d 183, 
121 N.J.Law 336. 

90. Cal.—Lynch v. Cunningham. 21 
P.2d 154, 131 Cal.App. 164, rehear¬ 
ing denied 21 P.2d 973. 131 Cal. 
App. 164 

Kan.—Thompson v. Zurich State 

Rank, 260 P. 658, 124 Knn. 426. 
N.C.—Tlnvis v. Inscoe, 84 N.C 396. 
Ohio —McLeary v. Snider, 2 Ohio 
Dec , Reprint, 59. 1 West.L.Month. 
270. 

23 CJ. p 341 note 30. 

Xnterest that la assignable is sub¬ 
ject to sale under execution.—Jen¬ 
sen V. Wilkinson, Tex.Civ.App., 133 
S.W.2d 982, error dismissud. Judg¬ 
ment correct. 

Bgnitable life sstatss 

Mo.—Gordon v. Tate, 284 S.W. 497, 
314 Mo. 508, 

Egnitable right of ooonpaney 

Wash.—York v. Stone, 34 P.2d 911, 
178 Wash. 280. 

Szoept for sqnities of rsdsmptiota, 

eX(>cution at law is confined to legal 
estates.—Noyes v. Noyes, 9 A.2d 123, 
110 Vt. 611. 

Statutory amendment exelnding 
egnitable interests 

In one Jurisdiction an earlier stat¬ 
ute, construed so as to subject equi¬ 
table interests to execution, was la¬ 
tter amended, and as amended ex¬ 
cludes equitable interests.—Culp v. 
Jacobs, 174 N.E. 242, 123 Ohio St. 
109—Haueisen v. Ssalay, 169 N.E. 
602, 33 Ohio App. 360. 

91. Conn.—Middletown Sav. Bank v. 
Jarvis, 33 Conn. 372. 

N.J.—Otten V. Cavalll, 184 A. 442, 14 
N.J.Mi8C. 296. 


Wash.—York v. Stone, 34 P.2d 911, 
178 Wash. 280—Johnson v. Dahl- 
qulst, 225 P. 817, 130 Wash. 29. 
Bqnitable interest in note and 
mortgage is subject to sale under 
execution.—Gordon v. Hillman, 182 
P. 674, 107 Wash. 674. 

22. Ind.—Gushwa v. Gushwa, 177 N. 
E 366, 93 Ind.App. 68. 

23 C.J. p 341 note 32. 

Mere equity not subject to execu¬ 
tion.—Jensen v. Wilkinson, Tex.Civ, 
App., 133 S.W.2d 982, error dismiss¬ 
ed, Judgment correct—Brinkman v. 
Tinkler, Tex.Civ.App., 117 S.W.2d 
139, error refused. 

23. N.C.—Evans v. Brendlc, 91 S.E. 
723, 173 N.C. 149. 

Tex.—Hendricks v. Snediker, 30 Tex 
296. 

23 C.J. p 341 note 33. 

24. K,v.—Maynard v. Thompson, 234 
S.W 959. 193 Ky. 130. 

23 C.J. p 341 note 34. 

Zutereet of original owner ae pur¬ 
chaser at decretal sale is subject to 
execution because he then holds, not 
only the equitable title by purchase, 
but also the legal title.—Mason v. 
Letcher Coal & Coke Co., 245 S.W. 
130, 196 Ky. 629. 

25. Ky,—Hart v. Smith, 1 Ky.Op. 
311. 

26. Ky.—SchmauB v, Whittemore, 
169 S.W. 947, 155 Ky. 338. 

23 C.J. p 342 note 36. 

27. Ala.—McGowan v. Williams, 4 
So.2d 164. 241 Ala, 688—Federal 
Land Bank of New Orleans v. 
Ozark City Bank, 142 So. 405, 225 
Ala. 52. 

Iowa.—Murray v. Kelroy, 275 N.W. 
21, 223 Iowa 1331—Union Central 
Life Ins. Co. of Cincinnati v. Eg- 
gers, 237 N.W. 240, 212 Iowa 1366 
—Starits v. Avery, 213 N.W, 769, 
204 Iowa 401—Howe v. Brlden, 
206 N.W. 814, 201 Iowa 179—Sayre 
V. Vander Voort, 206 N.W. 760, 
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200 Iowa 990, 42 A.L.R. 880—Har¬ 
din V. White, 16 N.W. 580, 63 Iowa 
633, 19 N.W. 822. 

Contra Barnes v. Cavanagh, 3 N. 
W. 801, 53 Iowa 27. 

Kan.—Bankers' Mortg. Co. v. Rob¬ 
son, 256 P. 997, 123 Kan. 746— 
Jones V. Perkins, 225 P. 97, 115 
Kan. 769. 

Mont.—Hillsdale College v. Thomp¬ 
son, 44 P.2d 753, 99 Mont. 400— 
U. S. Building & Loan Ass’n v 
Stevens, 17 P.2d 62, 93 Mont. 11 
—Brown v. Timmons, 256 P. 176, 
79 Mont. 246, 57 A L.R. 1122. 

Wis—Whalen v. Finn, 240 N.W. 188, 
207 Wis. 254. 

23 C.J. p 346 note 70. 

Mortgagor, vendees or heirs 

In Kansas, mortgagor, his vendees 
or heirs, may acquire right of pos¬ 
session during redemption period 
after confirmation of foreclo8ur«* 
sale, but his creditors may not take 
it from him or from his heirs or 
vendees by execution or otherwise.— 
Jones V. WaKeeney State Bank, C 
CA.Kan., 100 F.2d 879. 

28. III.—Watson v. Rcissig, 24 Ill. 
281, 76 Am.D. 746. 

29. U.S.—Lynch v. Burt. N.D., 132 
P. 417, 67 C.C.A. 305. 

Ky.—Rogers v. Beam's Ex'r, 183 S. 
W. 930. 169 Ky. 239—Bethel \. 
Smith, 83 Ky. 84. 

Mo.—Hammond v. Horton, 37 S.W. 
825, 137 Mo. 151. 

N.H.—Russell V. Fabyan, 34 N.H 
218. 

Tenn.—Herndon v. Pickard, 5 Lea 
702. 

23 C.J. p 345 note 72 [a]. 

Corpus Juris cited as showing di¬ 
vergence of authorities.—Evans v. 
Humphrey, 6 P 2d 645, 547, 61 Idaho 
268. 

Whers sals Is set aside, a levy on 
redemption right gives no lien where 
levy on property would give no 
paramount lien.—P. A. Blackwell & 
Co. V. Canoe Creek Coal Co., 290 S.W. 
700, 217 Ky. 778. 
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§ 41. Trust Estates 

a. Interest of grantor ' 

b. Interest of trustee 

c. Interest of beneficiaries 

d. Payment of consideration for title in 

another 

a. Interest of Grantor 

Generally the grantor haa no auch Intereat In the 
truat property aa la aubject to execution; but if he 
retalna an intereat It may be reached. 

The general rule is that after a trust is created, 
the grantor has no such interest in the trust prop¬ 
erty as is the subject of sale under execution at 
law;30 but if the deed of trust leaves an interest 
in the trust property in the grantor, such inteiest 
may be sold on execution against him.^i 

b. Interest of Trustee 

A truat eatate la not aubject to aale under an execu¬ 
tion iaaued againat a truatee where he haa no beneficial 
Intereat In auch eatate; but the rule la generally other- 
wiae where the truatee haa a beneficial intereat of hia 
own. 

To subject even a legal interest to sale under an 
execution, it is essential that the debtor have a ben¬ 
eficial interest in the property.32 Therefore, a 


trust estate is not subject to sale under an execu¬ 
tion issued against a trustee, he having no bene¬ 
ficial interest in such estate,^^ especially where the 
judgment creditor had actual notice of the exist¬ 
ence of the trust but the rule is otherwise where 
the trustee has a beneficial interest of his own,35 
and where there is a conveyance to trustees, one 
of whom is to take a beneficial interest in the prop¬ 
erty, he takes a legal estate to the extent of such 
interest, which may be seized and sold under ex- 
ecution.36 

c. Interest of Beneficiaries 

Under the modern rule a beneficiary's Interest In a 
trust is subject to execution provided, generally, that 
It Is a simple Inactive trust; but in some Jurisdictions a 
spendthrift trust Is not within the rule. 

The interest of a cestui que trust in lands was 
not, at common law, liable to seizure or sale under 
execution ;37 but, by section 10 of the English Stat¬ 
ute of Frauds, trust estates were made liable to 
execution for the debts of the cestui qiic trust.33 
This statute did not extend to the provinccs39 and 
has never been adopted in some states.^® How¬ 
ever, reenactments of this statute or similar en¬ 
actments are in force in many of the United 
States.^i 


30. Iowa.—In re Selway Steel Post 

6 Fence Co.’s Receivership, 200 N. 
W. 621, 198 Iowa 960. 

Ky.—Evans v. Wheeler. 270 S.W. 42, 
208 Ky. 1. 

23 C.J. p 342 note 38. 

31. Pa.—Lonf? v. Tradesmen’s Nat. 
Bank & Trust Co., 166 A. 56, 108 
Pa.Super. 363. 

23 C.J. p 342 note 39. 

Judgment prior to creation of trust 
Where a deed from a husband and 
wife to a trustee for the wife is not 
delivered and is not placed on record 
until after Judgments have been ob¬ 
tained against the husband, it is in¬ 
valid as against purchasers at an 
execution sale against the husband. 
—Bauer v. Martin, 74 A. 740, 226 Pa. 
45. 

32. Wash.—Lee v. Wrlxon, 79 P. 
489, 37 Wash. 47. 

28 C.J. p 342 note 41. 

33. Kan.—Kindig v. Richardson, 194 
P. 920, 108 Kan. 218. 

Mo.—Sorrell v. Bradshaw, 222 S.W. 
1024. 

Tex.—Broussard Trust v. Perryman, 
Clv.App., 134 S.W.2d 308, 314, er¬ 
ror refused, citing Corpus Juris. 

23 C.J. p 342 note 42. 

34. Mont.—Princeton Min. Co. v. 
Butte First Nat. Bank, 19 P. 210, 

7 Mont. 680. 

35. U.S.—French v. Edwards, C.C. 
Cal., 9 F.Cas.No.6,098, 6 Sawy. 266. 


Pa.—Drysdale’s Appeal, 15 Pa. 457. 

23 C.J. p 342 note 44. 

Where trustee is entitled to pre¬ 
sent oouveyoaoe, his interest is sub¬ 
ject to execution.—Cunningham v. 
Bright, 117 N.E. 909, 228 Mass. 385. 
Trustee not given right of present 
conveyance 

Trust giving trustee Income from 
real estate during his life, with 
right in trustee to take for his own 
use any part of the principal nec¬ 
essary for his comfortable support, 
is held not to give trustee an abso¬ 
lute right to a present conveyance 
of the entire trust estate so as to 
be subject to execution.—Gardiner v. 
Rogers, 166 N.E. 763, 267 Mass. 274. 

36. N.J.—Bolles v. State Trust Co., 
27 N.J.Eq. 308. 

Tenn.—Renshaw v. Tullahoma First 
Nut. Bank, Ch.A., 63 S.W. 194. 

Same persons holding different es¬ 
tates 

Where the same persons are trus¬ 
tees and beneficiaries, but as trus¬ 
tees they hold a Joint estate and 
as beneficiaries they bold an estate 
In common, the interest of one of 
such persons is not subject to execu¬ 
tion.—Noyes v. Noyes, 9 A.2d 123, 
110 Vt. 511. 

37. Kan.—^Koelliker v. Denkinger, 
83 P.2d 703, 707, 148 Kan. 503, 119 
A.L.R. 1, citing Corpus Juris, and 
modified on other grounds 86 P.2d 
740, 149 Kan. 259, 119 A.L.R. 1625. 
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N.J.—Cohen v. Cohen, 20 A.2d 694, 
126 N J.Tiaw 606—Cowan v. Storms, 
2 A.2d 183, 121 N J.Law 336. 

Vt.—Noyes v. Noyes, 9 A.2d 123, 110 
Vt. 611. 

23 C..I. p 342 note 47. 

38. Mass.—KusscJl v. Lewis, 2 Pick. 
508. 

23 C.J. p 342 note 49. 

39. Mass.—Russell v. Lewis, 2 Pick 
508. 

40. Mass.—Rawson v. Plaisted, 23 
N.E. 722, 161 Mass. 71. 

23 C.J. p 343 note 51. 

41. Cal.—Weiner v. Roof, 122 P.2d 
896. 

N.C.—Patrick v. Beatty, 163 S.E. 572, 
202 N.C. 464. 

23 C.J. p 343 note 62. 

Test in some states is said to be 
whether the cestui que trust can 
enforce the claim against the trustee 
for the estate sought to be subject¬ 
ed.—Hopper V. Eastern Kentucky 
Lunatic Asylum, 85 S.W. 1187, 27 
Ky.L. 649—23 C.J. p 344 note 67. 
Nonassignable lutsrests hsld subject 
to exeoutlou 

Kan.—^Koelliker v. Denkinger, 83 P. 
2d 703, 148 Kan. 603, 119 A.L.R. 
1, modified on other grounds, 86 
P.2d 740, 149 Kan. 259. 119 A.L.R. 
1626. 

Interest lu realty 

(1) Interest of beneficiary of trust 
in real property, where beneficiary 
was entitled to proceeds thereof 
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Under many of the statutes, the rule is laid down 
that where the legal title is vested in the trustee 
under a passive, simple, or dry trust, with no duty 
except to convey to the person ultimately entitled, 
the interest of the cestui que trust is subject to 
seizure and sale under execution but where the 
land is held by the trustee under an active trust, 
requiring the continuance of the legal title in him 
to enable him to perform his duties, the equitable 
estate is not subject to execution.^3 it is also the 
generally accepted doctrine in the United States, 
in construing statutes based on 29 Car. II, that in 
order to subject the equitable estate of a cestui que 
trust to execution at law, the trust must be clear 
and simple, and for the benefit of the debtor alone, 
and that equitable interests held jointly with anoth¬ 
er person are not subject to sale under execution.^^ 

Where cestui que trust has whole beneficial in- 
tcrest. In some jurisdictions, by force of statute, 
where the cestui que trust has the whole beneficial 
interest in the property, his estate and interest 
therein are subject to the levy of an execution, 
without resort to the remedies afiforded by a court 
of equity.'*® In other jurisdictions this rule is ap¬ 
plied where the cestui que trust is in possession of 
the property.'*® 


§ 41 

Spendthrift trusts and trusts for payment of in¬ 
come, A beneficiary’s interest in, or income from, 
a spendthrift trust is generally not subject to ex- 
ecution.^7 However, his interest in such a trust, 
on expiration of the trust period,and property 
from such a trust when received by the benefici¬ 
ary are subject to execution. 

Special executions to obtain portion of debtor’s 
trust income are discussed infra § 406. 

d. Payment of Consideration for Title in An¬ 
other 

Where one person furnishes the consideration for 
a conveyance to another and a resulting trust arises, 
the trustee has no such interest in the property as is 
subject to execution against him, but the property Is 
usually regarded as subject to execution against the 
person furnishing the consideration, although there is 
authority to the contrary. 

Where money or effects of one person are ad¬ 
vanced and used in the purchase of property by 
another, who takes the title to himself, and a trust 
results by operation of law in favor of the party 
whose money or property has been used, the party 
in whom the naked legal title is vested has no such 
interest in the property as is subject to execution 
against him.®® On the other hand, where property* 


only, was h<»ld personally, and not 
interest In realty subject to attach¬ 
ment by levy on realty, but subject 
to execution as personalty.—Hough¬ 
ton V. Pacific Southwest Trust & 
Saving.s Bank, 296 P. 1079, 111 Cal. 
.App. 609. 

(2) However, beneflolnry of real¬ 
ty trust, obligating trustees after 
twenty year trust period to convej’^ 
to beneficiaries, was held to have an 
equitable estate in corpus, and hence 
“interest in realty" for purposes of 
«xecutlon.—Lynch v. Cunningham, 
21 P.2d 154, 131 Cal.App. 164, rehear¬ 
ing denied 21 i\2d 973. 131 Cal.App. 
164. 

Contingent tntereete 

(1) Beneficiary’s Interest in trust 
was held subject to execution wheth¬ 
er interest was vested or contingent. 
—A1e.ver v. Reif, 258 N.W. 391, 217 
Wls, 11. 

(2) However, it has also been held 
that a beneficiary’s interest which is 
contingent Is not subject to execu¬ 
tion.—San Diego Trust & Savings 
Bank v. Heustis, 10 P.2d 158, 121 
Cal.App. 676. 

Statnts Inapplicable to trust In. 
fseted with fraud and not enforce- 
alile between the cestui que trust 
and the trustee.—Page v. Goodman, 
43 N.C. 16. 


Sail Co., 297 P. 135, 140, 112 Cal. 
App. 383, citing Clorpus Juris. 

2.3 C.J. p 343 note 52. 

43. Ark —Driver v. Driver, 63 S.W. 
2d 274, 187 Ark. 876. 

Ky.—Evans v. Wheeler. 270 S.W. 42, 
208 Ky. 1. 

23 C.J. p 343 note 53. 

44. S.C—Spann v. Carson, 116 S.E. 
427, 123 S C. 371. 

23 C.J. p 343 note 54. 

Xilfe estate 

Where a testator by the terms of 
his will bequeathed land to trustees 
for the use of another, who was sui 
Juris, for life, with remainders over, 
the life estate is subject to levy and 
sale under execution, notwithstand¬ 
ing there are other beneficiaries of 
the trust.—Armour Fertilizer Works 
V. Lacy. 91 S.E. 12. 146 Ga. 196— 
American Morlg. Co. v. Hill, 18 S.E. 
426, 92 Ga. 297. 

Property held mere shadow which 
could not be effectively grasped at 
by creditors.—Ulmann v, Thomas, 
175 N.E. 192, 255 N.Y. 606, affirming 
243 N.Y.S. 771, 229 App.Div, 866, and 
reargument denied 177 N.E. 166, 266 
N.Y. 698, 

45. Ind.—State Bank v. Macy, 4 Ind. 
362. 

23 C.J. p 344 note 69. 

45. Ala.—Clarke v. Windham, 12 
Ala. 798. 

23 C.J. p 344 note 60. i 
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47. Conn.—Reilly v. State, 177 A. 

628, 119 Conn, 608—Bridgeport- 

City Trust Co. v. Beach, 174 A. 
308, 119 Conn. 131. 

Mo.—Gentemann v. Dyer, App., 140 
S W.2d 76. transferred see. Sup., 

! 132 S.W.2d 1022. 

Tex.—"Wallace v. Campbell, 63 Tex. 
229—Caples v. Buell, Civ.App., 234 
S.W". 429, modified on other 

grounds, Com.App., 243 S.W. 1066. 
23 C.J. p 343 note 52 [bj. 

Support of wife of benefleiary 

(1) It has been held that a wife 
cannot obtain satisfaction against 
her husband for support and mainte¬ 
nance from funds of spendthrift 
trust.—San Diego Trust & Savings 
Bank v. Heustis, 10 P.2d 158. 121 
Cal.App. 675. 

(2) However, it has also been held 
that the wife of a beneficiary of a 
trust may reach the entire income 
therefrom, whether it is a spend¬ 
thrift trust or otherwise, and thtat 
this right is not affected by a stat¬ 
ute providing a special execution.— 
In re Stewart’s Estate, 6 A.2d 910, 
334 Pa. 356. 

48. Neb.—Miles v. Miles, 233 N.W. 
249, 120 Neb. 436. 

49l Cal.—Kelly v. Kelly, 79 P.2d 
1069, 11 Cal.2d 366, 119 A.L.R. 71. 

50. Ga.—Hogan v. Smith, 176 S.E, 
451, 179 Ga. 168. 


48. Cal.—McAlvay v. Consumers' 
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is purchased by a judgment debtor with his own 
money, and the title thereto is taken in the name 
of another, such property is subject to sale under 
execution against the debtor,^^ although there is 
authority to the contrary,®^ and, of course, the rule 
is otherwise where by the local law such facts do 
not raise a resulting trust.®® The rule does not 
apply where the title is taken in a third person in 
trust for still another third person.®^ 

§ 42. Interests under Contracts 

Rights arising under contracts for services which are 
merely personal rights are not liable to sale under execu¬ 
tion. 

The rule seems to be well recogni 2 ed that all con¬ 
tracts for the hire of labor, skill, or industry, with¬ 
out any distinction, whether they can be as well 
performed by any other as by the obligor, unless 
there is some special agreement to the contrary, 
are considered as personal on the part of the ob¬ 
ligor, and such rights, which are merely personal, 
are not liable to sale under execution.®® 

Contracts of sale. Whether the interest of a 
vendor or purchaser of real property is subject to 
execution is discussed in the C.J.S. title Vendor and 
TPurchaser, as to the interest of a vendor in § 308, 
also 66 C.J. p 1064 note 77-p 1065 note 99; and 
as to the interest of a vendee in § 315, also 66 C.J. 
p 1083 note 15-p 1085 note 42. Whether the inter¬ 
est of a seller or buyer of personalty under a con¬ 
ditional sale is subject to execution is considered 
in the C.J.S. title Sales § 635, also 55 C.J. p 1328 
note 93-p 1329 note 12. 

§ 43. Rights or Interests Secured by Liens 

Examine Pocket Parts for later cases. 


§ 44. Property Mortgaged or Conveyed by 
Trust Deed to Secure Debt 

Examine Pocket Parts for later cases. 

§ 45. — Interest of Mortgagor or Grantor 

a. Mortgaged property 

b. Property conveyed by trust or securi¬ 

ty deed 

a. Mortgaged Property 

(1) In general 

(2) Personal property 

(3) Real property 

(1) In General 

At common law, an equity of redemption from a 
mortgage was not subject to execution. 

On the principle of the common law that no 
property but that in which the debtor has a legal 
title is liable to be taken under execution against 
him, an equity of redemption is not liable to sale 
under execution against the mortgagor,®® but as 
considered infra this section, the common-law rule 
has been very generally changed both as to real 
and personal property. 

(2) Personal Property 

In many states, so long as the possessory right of a 
mortgagor of chattels remains his Interest in the mort¬ 
gaged property Is generally held subject to sale under 
execution against him, although there Is authority to the 
contrary. By the majority view the property is not sub¬ 
ject to execution against the mortgagor after default 
or taking of possession by the mortgagee. 

Except in a few jurisdictions,®’^ the common- 
law rule has been abrogated either by statute or 
by the adoption of the equitable view of mort¬ 
gages, and the doctrine is well established that a 


Okl.—^Weltz V. Richardson, 268 P. 

262, 126 Okl. 294. 

23 C.J. p 344 notes 62, 63. 

Oorpmi Jnzls cited in a case pro¬ 
tecting the interests of a party fur¬ 
nishing the consideration as against 
a Judgment creditor of the trustee. 
—Rexburg Lumber Co. v. Purring- 
ton, Idaho, 113 P.2d 611. 514. 

61. Colo.—^Valley State Bank v. 

Dean, 47 P.2d 924, 97 Colo. 161. 

23 C.J. p 844 note 66. 

PossMBloa aeoessary 

Under the statutes of some states 
the equitable title must be accompa¬ 
nied by actual possession, and a 
mere equitable Interest, the Judg¬ 
ment debtor not being in possession, 
cannot be seised and sold on execu¬ 
tion at law.—Plattsmouth First Nat 
Bank V. Tighe, 68 N.W. 490. 49 Neb. 


299—^Dworak v. More, 41 N.W. 777, 
26 Neb. 736. 

62. Fla.—Mayer v. Wilkins, 19 So. 

632. 37 Fla. 244. 

23 C.J. p 344 note 66. 

53. N.Y.—Bates v. Ledgerwood Mfg. 
Co., 29 N.B. 102, 130 N.Y. 200. 

23 C.J. p 844 note 67. 

54. N.C.—^Williams v. Council, 49 
N.C. 206. 

23 C.J. p 846 note 68. 

55. Minn.—Paine v. Gunniss, 62 N. 
W. 280, 60 Minn. 267. 

23 C.J. p 846 note 73. 

Claim for liquidated damages 
Claim in mechanic’s lien suit, 
founded on contract, may be for 
liquidated damages as regards levy 
of execution to satisfy Judgment 
against claimant—Rank v. Kolmet- 
sky, 148 A. 881, 106 N.J.Law 178. 
56b R.I.—^Zimmerman v. Andrews, 
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163 A. 307, 308, 61 R.I. 204, citing 
Corpus Juris. 

Vt—^Noyes v. Noyes, 9 A.2d 123, 110 
Vt 611. 

23 C.J. p 346 note 76. 

After debt has been discharged iu 
full, even before satisfaction of the 
mortgage is executed, the mortga¬ 
gor’s Interest in the mortgaged prop¬ 
erty is subject to execution, if he 
then has the whole beneficial inter¬ 
est and the mortgagee the naked le¬ 
gal title. 

Kan.—Johnson v. Seneca State Bank, 
62 P. 860, 69 Kan. 260. 

Miss.—Boarman v. Catlett, 21 Miss. 
149--Wolfe v. Doe, 21 Miss. 103, 
61 Am.D. 147. 

23 C.J. p 346 note 78. 

57. Ark.—^Erdman v. Erdman, 169 S. 

W. 201, 109 Ark. 161. 

28 C.J. p 346 note 82. 
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mortgage is not a conveyance on condition, but a 
mere security for the mortgage debt, and that, so 
long as the possessory right of a mortgagor of 
chattels remains, his interest in the mortgaged prop¬ 
erty is subject to sale under execution against 
him,5* at least so long as the mortgagor is right¬ 
fully in possession,®® and in some jurisdictions it 
is necessary to pay the mortgagee or make a tender 
or deposit of the amount due the mortgagee on the 
secured debt.®® 

After defatdt or taking possession by mortgagee. 
After default the equity of redemption of mort¬ 
gaged chattels may be sold on execution in some 
states.®! In most states, however, after the de¬ 
fault or taking of possession by the mortgagee, 
the property is not subject to execution against the 
mortgagor,®^ on the theory that after default there 
is no such possessory right or interest left in the 
mortgagor as is capable of being seized and sold 
under execution against him.®® Where this latter 
doctrine obtains, the rule is adhered to, even where 
the mortgagor is allowed to remain in possession 
after default,®4 since in the eye of the law he is 
in possession merely by sufferance and as the bailee 
of the mortgagee.®® The courts in some jurisdic¬ 
tions have carried this doctrine to the extent of 


holding that even before condition broken, where 
the mortgagor has not the right of possession for 
a definite period, his interest is an equity of re¬ 
demption merely, which is not the subject of levy 
and sale on execution, his possession being permis¬ 
sive merely and not a matter of right.®® Where 
the statute places the legal title and right to pos¬ 
session in the mortgagee, the mortgagor has no 
interest subject to execution.®^ 

Surplus in hands of mortgagee. If the property 
is sold by the mortgagee, a surplus in his hands 
is subject to execution against the mortgagor, re¬ 
gardless of agreements between the mortgagor and 
mortgagee to apply it to the claims of the general 
creditors of the mortgagor.®® 

(3) Real Property 

A mortgagor’s title or equity of redemption In realty 
Is generally subject to execution. 

By force of statute, or independent thereof, the 
rule in most jurisdictions at the present time is 
that the mortgagor’s title or equity of redemption 
in real property is subject to seizure and sale on 
execution by a third person, either before or after 
default,®® and it is likewise subject to sale by the 


68. Ala—Warrick v. Llddon, 160 
So. 534, 230 Ala. 253. 

Fla.—Evins v. Gainesville Nat. Bank, 
86 So. 659, 80 Fla. 84. 

Mo.—Green v. I^owell, App., 46 S.W. 
2d 915. 

N.J.—Farrow v. Ocean County Trust 
Co., 2 A.2d 362, 121 N.J.Law 344— 
Smlthurst v. Edmunds, 14 N.J.Eq. 
408. 

R.I.—Zimmerman v. Andrews, 163 A. 

307. 61 R.I. 204. 

23 C.J. p 346 note 83. 

Subject to ezistlnff suoumbrsnos 
Tex.—Beil v. Lebo, Civ.App., 74 S.W. 
2d 187. 

69. Ill.—Consolidated Hair Goods 
Co. V. Adams Clark Bld|?. Corpora¬ 
tion, 7 N.E.2d 623, 289 Ill.App. 576. 

N.Y.— Hubs v. Plumbers’ Supply 
House, 281 N.Y.S. 468, 166 Misc. 
140—Jones v. Huter, 239 N.Y.S. 
221, 136 Misc. 49. 

Tox.—Baldwin Motor Co. v. De Ford, 
Civ.App., 282 S.W. 832. 

23 C.J. p 347 note 84. 

CbaAffe of poeieeeioa must be ac¬ 
tual, continued, open, notorious and 
unequivocal.—Schell v. F. E. Ransom 
Coal & Grain Co., Mo.App., 79 S.W. 
2d 643. 

00. Cal.—^PasBow & Sons v. U. S. 
Fidelity & Guaranty Co., 204 P. 
545, 66 Cal.App. 72. 

Ga.—Bull V. Johnson, 12 S.E.2d 96, 
63 Ga.App. 750—Luther Williams 
Bank & Trust Co. v. Sherwood, 187 

33 C.J.S.-12 


SE. 193, 53 Ga.App. 666—Bank of 
I^a Grange v. Rutland, 108 S.E. 
821, 27 Ga.App. 442. 

Okl.—Smith v. Southwestern En- 
gravinf? Co. of Oklahoma, 11 P.2d 
921, 167 Okl. 211. 

23 C.J p 346 note 83 [i]. 

By payment of seoured debt, legal 
title vests in the debtor and he has 
a leviable Interest In the property.— 
Bank of Trion v. Parker, 160 S.E. 
128, 43 Ga.App. 686. 

Whether cash or property was 
paid by the secured creditor is im¬ 
material.—Luther Williams Bank & 
Trust Co. V. Sherwood, 187 S.E. 193, 
63 Ga.App. 666. 

61. N.J.—Farrow v. Ocean County 
Trust Co.. 2 A.2d 352, 121 N.J. 
Law 344. 

23 C.J. p 347 note 86. 

Right of redemption or possession 
after sale see supra § 40. 

Junior Judgment lien 
After mortgage foreclosure sale 
and purchase by mortgagee, holder 
of Junior Judgment lien on mortgag¬ 
ed premises may have execution and 
sale of premises thereon, subject to 
mortgagee's lien.—^Arnold v. Haber- 
stock, 10 N.E.2d 691, 213 Ind. 98, re¬ 
hearing denied 11 N.E.2d 682, 213 
Ind. 198. 

68 . U.S.—In re Allee, C.C.A.I11., 56 

F.2d 76. 

Mo.—Green v. Powell, App., 46 S.W. 
2d 916. 
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NT.— Hubs v. Plumbers’ Supply 
House, 281 N.Y.S. 468, 156 Misc 
140—Jones v. Huter, 239 N.Y.S 
221, 136 Misc. 49. 

Ohio.—Haueisen v. Szalay, 169 N.E. 

602, 33 Ohio App 350. 

23 C..T. p 347 note 86. 

63. Mo.—Green v. Powell, App., 4C 
S.W 2d 915. 

Ohio.—Haueisen v. Szalay, 169 N.E. 

602, 33 Ohio App. 350. 

23 C.J. p 347 note 87. 

64. S.C —Ex parte Lorenz, 11 S.E. 
206, 32 S.C. 365, 17 Am.S.R. 862. 

23 C.J. p 347 note 88. 

65. Neb.—Perkinbaugh v. Quillin, 
12 NW. 104. 12 Neb. 586. 

23 C.J. p 348 note 89. 

66. Wis.—Saxton v. Williams, 16 
Wis. 292. 

23 C.J. p 348 note 90. 

67. Kan.—Anderson v. Montgomery 
County Nat. Bank, 67 P. 1110, 64 
Kan. 587. 

68. Kan.—Johnson v. Seneca State 
Bank, 62 P. 860, 69 Kan 260. 

69. Ala.—Bernstein v. Humes, 60 
Ala. 582, 31 Am R. 63—Shaw v. 
Lindsey, 60 Ala. 344. 

Fla.—Evins v. Gainesville Nat. Bank, 
85 So. 659, 80 Fla 84. 

Ga.—Sims v. Jones, 123 S.E. 614, 
168 Ga. 384. 

Ky.—West v. Criscillis, 46 S.W.2d 
1082. 242 Ky. 649. 

La.—Hudson v. Murray, 135 So. 11, 
172 La. 642. 
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mortgagee on an execution obtained on a debt not 
secured by the mortgage.*^® 

Absolute deed as mortgage. It has been held 
that the conveyance of an estate by an absolute 
deed, although accompanied by an agreement for 
reconveyance or other form of defeasance, leaves 
the grantor, at law, without any interest in the 
land which can be attached or sold on an execution 
at law against him,*^! but there is authority to the 

contrary. 7 2 

b. Property Conveyed by Trust or Security 
Deed 

Contrary to the rule at common law, the Interest of 
a grantor In a deed of trust given to secure a debt Is 
now subject to execution In many states; but In at 
least one Jurisdiction a debtor has no leviable Interest 
In property conveyed by him to secure a debt until the 
property has been redeemed or reconveyed. 

At common law the interest of a grantor in a 
deed of trust to secure a debt was not subject to 
sale under execution against him,'^3 and in many 
jurisdictions, following the common-law rule, it 
was formerly held that the interest of a grantor 


in a deed of trust is not analogous to the interest 
of a mortgagor, and is not the subject of levy on 
execution at law.^^ Now, however, in a majority 
of the states, where a debtor conveys property by 
deed of trust to secure the payment of his indebted¬ 
ness, and in the deed of trust gives the trustee pow¬ 
er to sell the property thereby conveyed in the 
event of his default in the payment of the indebted¬ 
ness, such conveyance is regarded as having sub¬ 
stantially the same effect as mortgages with powers 
of sale, and the interest or estate in the grantor is 
held to be subject to execution at law.^S 

In at least one jurisdiction a debtor has no levi¬ 
able interest in land conveyed by him to secure a 
debt until the property has been redeemed by pay¬ 
ment of the secured debt,*^3 or until the creditor has 
executed, filed, and recorded a deed rcconveying 
the property to the debtor.77 

§ 46. - Interest of Mortgagee or Grantee 

a. Mortgaged property 

b. Property conveyed by trust or securi¬ 

ty deed 


Mo.—Wakefield v. Dirifccr. 135 S.W. 
2d 17, 234 Mo.App, 407. transferred 
see, Sup., 130 S.W.2d 490. 

Mont.—OopRett v. Johnson, 267 P. 
292, 82 Mont. 338. 

N.J.—Farrow v. Ocean County Trust 
Co., 2 A.2d 352, 121 N.J.Law 344. 

23 C.J. p 348 note 94—41 C.J. p 606 
note 30. 

Right of redemption or possession 
after sale see supra $40. 

After failure to redeem within the 
time limited, no interest remains in 
the mortgagor .subject to execution. 
—Howard v. Hunter, 13 Ky.Op. 513. 

Creditor whose judgment Is In¬ 
ferior to mortgage cannot by levy of 
an execution subject property held 
by the mortgagee under a title void¬ 
able because purchased at his own 
sale under a power.—Williams v. J. 
r. Williams Co., 50 S.E. 52. 122 Ga. 
178, 106 Am.S.R. 100. 

TO. Ala.—Bernstein v, Humes, 71 
Ala. 260. 

23 C.J. p 349 note 95. 

Bebt secured by mortgage 

Judgment creditor may levy on 
property mortgaged to secure note 
on which Judgment was recovered.— 
Union Trust Co. of Spokane v. Wise¬ 
man, D.C.Or., 10 F.2d 668. 

71. N.J.—McLaughlin v. Whaland, 
13 A.2d 673, 127 N.J.Eq. 393. 

23 C.J. p 349 note 06 [a], [b]—41 
C.J. p 366 note 61. 

72. Mont.—Isom v. Larson, 265 P. 
1049, 78 Mont. 396. 

23 C.J. p 349 note 96—41 C.J. p 366 
note 63. 


73. Miss.—Carpenter v. Bowen, 42 
Miss. 28—McIntyre v. Agricultural 
Bank, Freem. 106. 

74. Va.—Wheeler v. City Savings & 
Loan Corporation. 167 S.E. 726, 
727, 166 Va. 402, citing Corpus 
Juris. 

23 C.J. p 349 note 12. 

7B. Minn.—Atwater v. Manchester 
Sav. Bank, 48 N.W. 187, 45 Minn. 
341, 12 L.R.A. 741. 

23 C.J. p 360 note 13. 

76. Ga.—Cook v. Securities Inv. Co., 
192 S.E. 179, 184 Ga. 544—Smith v. 
Borders, 156 S.E. 690, 171 Ga. 742. 
-Miles V. Waters, 169 S.E. 783, 47 
Ga.App. 25—Corley v. Jarrell, 136 
S.E. 177, 36 Ga.App. 225. 

23 C.J. p 350 note 13 [a] (1), (4). 

Faymeut of debt secured by deed 
revests in grantor such interest and 
title therein as can be levied on un¬ 
der execution on Judgment Junior in 
date to deed, without reconveyance 
to grantor and In case of cancella¬ 
tion without record of cancellation 
of deed.—Citizens’ Mercantile Co. v. 
Easom, 123 S.E. 883, 158 Ga. 604. 

Whare debtor redeemed load from 
tax sale which he had conveyed to 
secure debt, and received deeds re¬ 
conveying land to him, land was not 
subject to execution by unsecured 
creditor, since title conveyed to 
debtor was subject to existing liens. 
—Union Central Life Ins. Co. v. 
Bank of Tignall, 186 S.E. 108, 182 
Ga. 233. 

77. Go.—^Williams Realty & Loan 
Co. v. Simmons, 3 S.E.2d 680, 188 
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I Ga. 184—Woodward v. La Porte, 

I 184 S.E. 280, 181 Ga. 731—Bryant 
v. Towns, 170 S.E 669, 177 Ga 571 
—Callaway v. Life Ins Co of Vir¬ 
ginia, 144 S.E. 381, 166 Ga. 818— 
Durrenco v. Durrence, 134 SE 164, 
162 Ga. 607—Parker v. Home Mut. 
Building & Loan Ass’n, 40 S.E 
724, 114 Ga. 702—Corley v. Jarrell, 
136 S.E. 177, 36 Ga.App. 226. 

23 C.J. p 350 note 13 [a] (2), (3). 
Quitclaim deed 

(1) Quitclaim deed made for pur¬ 
pose of levy and sale need not be 
delivered to debtor.—Terrell v. 
Gould, 148 S.E. 515, 168 Ga. 607— 
ALsabrook v. Prudential Ins. Co. of 
America, 167 S.E. 735, 46 Ga.App. 
400, transferred, see Alsabrook v. 
Prudential Ins. Co., 163 S.E. 706, 174 
Ga. 637. 

(2) If recorded after vendor's 
death, but before levy, it is not in¬ 
valid.—Terrell v. Gould, supra. 

(3) The deed is not invalid or 
inoperative because no consideration 
passes, or because it is executed be¬ 
fore issuance of execution against 
the foreclosed property, and it is suf¬ 
ficient although it does not describe 
the proceedings by which Judgment 
was obtained.—Alsabrook v. Pruden¬ 
tial Ins. Co. of America, supra. 

Qrantee’s transferee of secured 

note may enforce Judgment on note 
by executing deed to security deed 
grantor and levying on and selling 
property.—Edwards v. Decatur Bank 
& Trust Co., 167 S.E. 292, 176 Qa. 
194. 



33 C.J. S. 


EXECUTIONS 


a. Mortgaged Property 

Before foreclosure or condition broken the mort- 
Oagee’s Interest In either real or personal property gan- 
erally Is not subject to execution. 

Generally the interest of the mortgagee in per¬ 
sonal property, where the possession remains with 
the mortgagor, and before condition broken, can¬ 
not be taken in execution as the property of the 
mortgagee,78 and in some j‘urisdictions it is held 
that a mortgagee's interest, after breach of condi¬ 
tion, and before foreclosure, is not subject to ex¬ 
ecution, even where the property is in his posscs- 
sion.79 However, in other jurisdictions, after con¬ 
dition broken, it may be levied on under an ex¬ 
ecution against the mortgagee,*^ even where the 
property remains in the hands of the mortgagor.®^ 

Real property. In the absence of statute, the 
estate of the mortgagee in real property, before 
foreclosure, is not the subject of sale under execu¬ 
tion against him,82 even after default, before en¬ 
try for breach of condition,*3 either where he is 
sole defendant, or where the attempt is to levy 
on and sell the entire estate, under execution 
against both mortgagor and mortgagee.*'* The rule 
has been applied after entry for the purpose of 
foreclosure, but before foreclosure has taken 
place.*^ Even where land is conveyed by a deed 
absolute in form but intended as a mortgage, the 
grantee has been held to have no such estate as is 
subject to execution;*® but it seems that, at least 
in some jurisdictions, a creditor without notice may 
levy thereon as the property of the grantee,**^ and 
it has been held that land held by absolute deed as 
security for a debt still unpaid is subject to levy 
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and sale as the property of the grantee, under a 
judgment against him, no matter whether the judg¬ 
ment creditor gave credit on the faith of the prop¬ 
erty so held or not.*® 

b. Pxoperty Conveyed by Trust or Security 
Deed 

In some jurisdictions the grantee’s Interest under a 
deed of trust Is not subject to execution; but In others, 
where the grantor has no leviable interest In property 
conveyed by him to secure a debt, the grantee’s interest 
is subject to execution. 

In those jurisdictions in which the interest of the 
grantor in property conveyed by trust or security 
deed is subject to execution, by parity of reason¬ 
ing, the grantee in such deed of trust has no in¬ 
terest in the property so conveyed as is subject to 
sale under execution against him.** On the other 
hand, in jurisdictions where it is held that the gran¬ 
tor has no leviable interest in land conveyed by 
him to secure a debt the grantee’s interest is sub¬ 
ject to execution.*® 

§ 47. Property Pledged or Pawned 

Although at common law property pawned or pledged 
was not liable to be taken in execution in an action 
against the pledgor, now the pledgor’s interest generally 
is subject to execution in an action by the pledgee or a 
third person. 

At common law property pawned or pledged was 
not liable to be taken in execution in an action 
against the pledgor,*^ at least, not unless the bail¬ 
ment was terminated by payment of the debt, or 
by some other extinguishment of the pledgee’s ti¬ 
tle ;*2 how^ever, by statute or otherwise, in most of 
the states the interest of the pledgor in the prop- 


78b N.J.—Chapman v. Hunt, 13 N.J. 
Eq. 370. 

23 C.J. p 849 note 98. 

79. Mass.—Prout v. Root, 116 Mass. 
410. 

Wnah.—Voorhles v. Hennessy, 34 P. 

931, 7 Wash. 243. 

23 C.J. p 349 note 2. 

80. N.Y.—Tremaine v. Mortimer, 27 
N.E. 1060. 128 N.Y. 1. 

23 C.J. p 349 note 99. 

81. N.Y.—Ferguson v. Lee, 9 Wend. 
258. 

88. Fla.—Ratlift v. Nowery, 136 So. 
895, 102 Fla. 1072—Evins v. 

Gainesville Nat. Bank, 85 So. 659, 
80 Fla. 84. 

Pa.—Bulger v. Wllderman, 101 Pa. 

Super. 168. 

23 C.J. p 849 note 5. 

XiObt mortgag’a of real estate, un¬ 
accompanied by any note, bond, or 
other evidence of indebtedness, and 
not recorded, cannot be the subject 
of levy and sale on execution.— 
Gale V. Battin, 16 Minn. 148. 


83. Ark.—Trapnall v. State Bank, 
IK Ark, 53. 

23 C.J. p 349 note 5. 

84. Ky.—Buck v. Sanders, 1 Dana 
187, 

85. Me.—Smith v. People's Bank, 
24 Me. 185. 

86. Ill—Williams v. Williams, 110 
NE. 876, 270 Ill. 552. 

87. Mass.—Clark v. Watson, 5 N.E. 
298, 141 Mass. 248. 

Purchaser’s title defeasible 

A creditor of the grantee, selling 
the land on execution, can obtain 
no better title than that of the gran¬ 
tee’s, that is, a defeasible one.— 
Leech v. Hlllsman, 8 Lea, Tenn., 747. 

8a Ga.—Parrott v. Baker, 9 S.E. 
1068, 82 Ga. 364. 

89. Ark.—Harman y. May, 40 Ark. 
146. 

23 C.J. p 350 note 14. 

90. Ga.—Richey v. First Nat. Bank 
of Commerce, 180 S.E. 740, 180 
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Ga 761—Duke v. Ayers, 136 S.E. 
410. 163 Ga. 444. 

As against grantee’s transferee of 

the secured notes, execution will lie 
when the transferee failed to obtain 
the deed or record it, and failed to 
show a retention of any equitable 
interest in the property.—Flr.st Nat. 
Bank v. Williams, 142 S.E. 532, 166 
Ga. 102. 

Statute held not to effect the right 
of creditor to levy 

Ga.—City of Leesburg v. Forrester, 
1 S.E.2d 584, 59 Ga.App 503. 

91. Ky.—Mercer Nat. Bank of Har- 
rodsburg v. White's Ex’r, 32 S.W. 
2d 734, 236 Ky. 128. 

23 C.J. p 360 note 15. 

98. Cal.—Swanston v. Sublette, 1 
Cal. 123. 

23 C.J. p 350 note 16. 

Bale subject to pawnee’s rights 
At common law, goods in pawn 
cannot be taken on execution against 
pawnor while pawnee’s title is un¬ 
extinguished, but a sheriff may sell 
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erty pledged is now liable to seizure and sale on 
execution, subject to the interest of the pledgee 
therein.®^ Where the pledgee elects to waive his 
lien on the property pledged, there seems to be 
no reason why he may not levy on such property 
under a writ against the pledgor.®^ 

Interest of pledgee. It seems to have been for¬ 
merly thought that the interest of a pledgee in the 
pledged property was not subject to execution for 
the debt of the pledgee.®® Now, however, it is 
held in some jurisdictions that since the pledgee 
has a beneficial interest accompanied by a rightful 
possession, such interest is subject to levy and sale 
under execution against him.®® 

§ 48. Estate of Decedent 

After the death of a Judgment debtor, hie estate la 
not subject to execution issued on a judgment against 
him, unless the judgment la revived or, in some jurisdic¬ 
tions, unless the judgment became a lien. 

Generally the property of decedent is not sub¬ 
ject to seizure and sale under an execution issued 
on a judgment against decedent, and remaining un¬ 
satisfied at the time of his death,®7 where there is 


no revivor of the judgment;®* unless, in some 
jurisdictions, the judgment became a lien during his 
lifetime,®® and the necessity of a lien has been held 
to exist in some jurisdictions even though the 
judgment has been revived.^ The lien of a judg¬ 
ment on the property of deceased is not, however, 
impaired by a statute specifying the order in which 
debts of an estate shall be paid.® Statutes some¬ 
times prevent issuance of an execution unless the 
judgment is for the recovery of real or personal 
property, or for the enforcement of a lien there¬ 
on,® and it is held thereunder that the fact that 
an attachment was levied does not authorize an ex¬ 
ecution on the ground that the action then became 
one to enforce a lien.^ After the death of one of 
several judgment debtors, execution cannot be en¬ 
forced against the estate of the deceased debtor 
without revival of the judgment, although his name 
properly appears in the recitals of the parties.® 
Where judgment is entered against heirs in their 
representative capacity, execution may issue against 
the personalty of decedent in their possession, or 
if there is none, against the realty which has de¬ 
scended to them.® 


subject to pawnee's rights, althouirh 
he cannot seize the poods—J. H. & 
C. K. Euple V. Kunkle, 122 A. 276, 
278 Pa. 190. 

93. Cal.—Raffo v. Foltz, 288 P. 884, 
106 Cal.App. 61. 

La.—First Nat. Rank v. Lagrone, 117 
So. 741, 166 La. 626—Kirkpatrick 
V. Oldham, 38 La.Ann. 553—Pick¬ 
ens V. Webster, 31 La.Ann. 870. 
Pa.—Mills V. Jacobs, 200 A. 233, 131 
Pa.Super, 469, modified on other 
grounds 4 A.2d 152, 333 Pa. 231, 
122 A.I-..R. 333. 

Tex.—Keystone Pipe & Supply Co. 
of Texas v. Milner, Civ.App., 297 
S.W. 1089. 

23 C.J. p 350 note 18. 

94. Mass.—Legg v. Millard, 17 Pick. 
140, 28 Am.D. 282. 

Tenn.—Arendale v. Morgan, 6 Sneed 
703. 

23 C.J. p 350 note 17. 

Debt different from that for which 
property pledged 

Pa.—J. H. & C. K. Eagle v. Kunkle, 
122 A. 276, 278 Pa. 190. 

Assignee of pledgee 
Where pledgee recovered judgment 
against pledgor on the indebtedness 
secured, and assigned Judgment to 
third persons, the assignees were en¬ 
titled to seizure and sale of pledged 
notes on execution issued on such 
judgment.—Zibilich v. Rouseo, 103 
So. 269, 157 La. 936. 

95. Md.—Harding v. Stevenson, 6 
Harr. & J. 264. 

Ck>nsMit 

Where property held by one as 


pawnbroker is levied on and sold by 
his creditor, and he abandons his 
right to recover the property, he 
must be held to have consented to 
the action of the constable who lev¬ 
ied thereon and sold the property.— 
New Jersey Mut, Ins, Co. v. Glore, 
6 Ky.Op. 623. 

96. N.y. —Saul V. Kruger, 9 How. 
Pr. 669. 

97. Iowa.—In re Hager’s Estate, 235 
N.W. 663, 212 Iowa 861—Harring¬ 
ton V. Clark, 202 N.W. 84, 199 
Iowa 340. 

N.C.—Flynn v. Rumley, 192 S.E. 868, 
212 N.C. 25. 

23 C.J. p 360 note 24. 

"What real estate he died seized 
of, all passed to his heirs at law, 
who became the owners of the real 
estate, and their property could not 
be levied upon and sold without 
these heirs having their day in 
court."—Bjckley v. Citizens Sav. 
Bank & Trust Co., Ohio App., 34 N. 
E.2d 262, 363. 

Property in hands of executor or 
administrator generally see the C. 
J.S, title Executors and Adminis¬ 
trators § 807, also 24 C.J. p 902 
note 83-p 904 note 97. 

Bvoil roprMoatatlvo lias 

oonvartsd or fraudulently disposed 
of the same, the rule applies.—Snod¬ 
grass V. Cablness, 15 Ala. 160. 
BuoosssloiL propoxty sot snbjsot to 
oseontioki 

La.—Succession of Williams v. Land 
Development Co., 8 La.App, 737— 
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Creston Lumber Co. v. Cocker- 
ham’s Estate, 2 La App. 29. 

23 C.J. p 260 note 24 [cl. 

98. Neb.—Dougherty v. While, 200 
N.W. 884, 112 Neb. 676, 36 A.L.R. 
425. 

23 C.J. p 382 note 40. 

Issuance, form, and requisites of 
writ on death of parties after 
judgment see infra 5 65. 

99. Iowa.—In re Hager’s Estate, 236 
NW. 663, 212 Iowa 851—Harring¬ 
ton V. Clark, 202 N.W. 84, 199 Iowa 
340. 

23 C.J. p 383 note 42. 

Although nasatlsfled judgment 

constitutes Hen on realty of deceas¬ 
ed judgment debtor, such realty Is 

not subject to execution.—Flynn v. 

Rumley, 192 S.E. 868, 212 N.C. 25. 

1. Kan.—Mendenhall v. Burnette, 40 
P. 93, 58 Kan. 355. 

A Wash.—In re Hackett Estates, 
207 P. 11, 120 Wash. 236. 

3. Mont.—In re Stevenson's Estate, 
289 P. 566, 87 Mont. 486. 

Tex,—Highland Park Independent 
School Diet. V. Thomas, Civ.App., 
139 S.W.2d 299. 

23 C.J. p 383 note 45. 

4. Idaho.—Hose v. Dunbar, 116 P. 

920, 20 Idaho 1, Ann.CaB.1912D 

1046. 

23 C.J. p 883 note 46. 

5. Del.—First Nat. Bank v. Crook, 
174 A. 369, 6 W.W.Harr, 281. 

28 C.J. p 387 note 99. 

S. Tenn.—^Brown v. Rocco, 9 Heisk. 
187. 
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§ 49. -Interests of Devisees or Legatees 

The Interest of a devisee or legatee, provided It Is 
vested, Is subject to execution on a Judgment against 
him. 

Since each devisee or legatee has a legal estate 
which may be alienated or devised by him, such es¬ 
tate is likewise subject to execution against him, in 
the same manner as other beneficial legal estates,*^ 
provided the estate or interest is not contingent.^ 
So if the estate of the devisee depends on his re¬ 
maining in possession, it is not subject to execu- 
tion.8 A legacy does not vest in the legatee until 
the executor has assented to it, or at least until it 
is seen with reasonable certainty that he will not 
need the legacy to enable him to pay claim of a 
higher rank than the claim of the legatee, and until 
property has vested in the legatee it is not subject 
to be seized and sold for his debts.^® A fortiori, 
if the property is sold by the executors to pay 
debts, under a power of sale, it is not subject to 
execution against the dcvisec.^^ The doctrine has 
been laid down in some states that when devisees 
are entitled to several parcels of land, a specific 
parcel cannot, before partition, be sold on execu¬ 
tion against a single devisee, on the theory that 
such a sale would be an attempt to interfere with 


the rights of other devisees to partition.12 

Option to purchase. Where a testator devised 
certain property to his children to be divided into 
shares, at a certain valuation, with the option to 
one to purchase the interests of the others, which 
option was exercised and fully complied with be¬ 
fore a levy on the interest so purchased, it was 
held that the purchaser at the execution sale took 
no title.13 

A personal power or discretion bestowed on a 
debtor by will cannot be sold on execution. Such 
a personal power is not a chose in action, to be 
confiscated or abridged at the instance of a judg¬ 
ment creditor by forced sale.^^ 

§ 50. - Interests of Heirs or Distributees 

An heir’s undivided interest in the realty of an an¬ 
cestor may be levied on and sold under an execution 
against the heir, and, aithough there is authority to the 
contrary, a distributee’s undivided Interest In personalty 
is also subject to execution. 

The estate of an heir is an undivided interest in 
each and every tract of land owned by the ancestor 
at the time of his death.Subject to the debts of 
the ancestor, it may be levied on by execution or 


7. Ky.—Fischer v. Porter, 92 S.W. 

2d 368. 263 Ky. 372 
S.n—Hicks v. Skip, 289 N.W. 507. 
Tox.—GreKK v. First Nat. Pank, 
Com.App., 26 S W.2d 170, rovcrsinx 
First Nat. Rank v. Rrownc, Civ. 
App., 18 S.W.2d 772—T^ozano v, 
Guerra, Civ.App., 140 S.W.2d 687. 
23 C.J. p 360 note 28. 

Inland converted into personalty as 
subject to execution see Conver¬ 
sion § 4.5. 

Particular estates or interests, such 
as life estates, remainders or re¬ 
versions, as subject to execution 
see .<«upra $ 36. 

Provision agnlnst alienation or exe¬ 
cution 

A direct devise with provision for- 
biddine: alienation by devisee, or de¬ 
claring that the property shall not 
be subject to execution, cannot with¬ 
draw the property from execution, 
since the prohibition does not op¬ 
erate to divest the debtor’s estate 
vested in another and while he re¬ 
tains the whole beneficial estate it 
must carry with it power to dispose 
of the property by transfer whether 
voluntary or Involuntary.—Stern- 
berger v. Glenn, 137 S.W.2d 269, 175 
Tenn. 644. 

Partial distzllmtlon by ordsr of court 
or othorwiss 

Statutory language that, If by 
virtue of "order of court or other¬ 
wise" a partial distribution shall 
have been made by personal repre¬ 


sentative of decedent prior to service 
of execution, only the remainder of 
personal estate going to legatee or 
devisee shall be affected by execu¬ 
tion, IS so clear and unequivocal that 
rules of construction such as rule 
of ‘‘ejusd€*m generis" have no appli¬ 
cation, since statute means whether 
an order of court was made or not.— 
In re Freitag’s Estate, 107 P.2d 978, 
165 Or. 427. 

Personalty in •xaoutor’s possession 

To reach interest of legatee in per¬ 
sonal property in exiH'Utor's posses¬ 
sion by attachment or execution pro¬ 
ceedings, provisions of statute au¬ 
thorizing such proceedings must be 
followed.—In re Bennett’s Estate, 
C’al., 90 r.2d 84. 

Controlled by statute 

N.J.—Cowan v. Storms, 2 A.2d 183, 
121 N.J.Law 336. 

8 . Ala,—^Wright v. City of Tusca¬ 
loosa. 182 So. 72, 236 Ala. 374. 

Ark.—National Bank of Commerce 
of St. Louis V. Ritter, 26 S.W.2d 
113, J81 Ark. 439. 

Tcnn.—First Nat. Bank v. Pointer, 
126 S.W.2d 336. 

23 C.J. p 360 note 29. 

Bequests held oontiByent 

U.S.—Wallace v. Republic Nat. Bank 
& Trust Co. of Dallas, C.C.A.Tex.. 
80 F.2d 787, modifying, D.C., Meek 

V. Republic Nat. Bank & Trust Co.. 
9 F.Supp. 651, certiorari denied 
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Crook V. Wallace, 56 S.Ct. 952, 298 
U.S. 683, 80 L.Ed. 1403. 

9. Ga - Ilarber v. Nash, 55 S.E, 928, 
126 Ga. 777. 

10. Ind.—Stout V. LaFolleite, 64 
Ind. 365 

23 C J. p 360 note 33. 

Implied assent to devise 

Evidence held to show implied as¬ 
sent of executors to devise, author¬ 
izing levy of exerulion on land de¬ 
vised by Judgment creditor of de¬ 
visee’s heir.—Register v. Harper, 171 
SE. 2G9, 177 Ga. 769. 

11. N.Y.—Comrie v. Kleman, 147 N 
Y.S. 589, 162 App.Div. 510. 

12. Ga.—Hatcher v. Cade, 61 Go. 
145—Clarke v. Horker, 4 8 Ga. 59G. 

23 C.J. p 360 note 32. 

13. Pn —Bayer v. AValsh, 30 A. 1039, 
166 Pa. 38. 

14. U.S.—.Tones v. Clifton, Ky., 101 
U.S. 225. 25 LEd. 908. 

Kan.—-Ryan v. Cullen, 150 P. 597, 96 
Kan. 284. 

23 C.J. p 361 note 36. 

16. S.D.—Hicks v Skie, 289 N.W. 

507, quoting Corpus Juris. 

Tenn.—McCoy Bevels, 292 S.W. 

459, 461, 155 Tenn. 313. quoting 

Corpus Juris. 

Tex.—Carroll v. Fidelity & Deposit 
Co. of Maryland, Civ.App., 107 S. 

W.2d 771, 772. quoting Corpus Jn- 
zls, error refused. 
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attachment, and sold as the property of the heir.^® 
In some jurisdictions, the interest of any person in 
the personal property of an estate may be levied 
on before the distributive share of such person has 
been ascertained or ordered to be paid;i7 but in 
others, personalty rests primarily in the executor 
or administrator, and a distributee has no title 
therein subject to execution until distribution has 
been made.^® 

§51. Ownership or Possession of Property 

a. In general 

b. Property subject of judicial or execu¬ 

tion sale 

c. Mere possession of land without title 

or mere claim without possession 

a. In General 

A Judgment creditor Is entitled to take on execu¬ 
tion only what belongs to the debtor; however, any title 
alleged to be in the debtor may be sold. 

A judgment creditor is entitled to take on execu¬ 
tion only what belongs to his debtor,^® and only 
the actual interest of the debtor therein ;20 but a 
mere disclaimer of title docs not defeat the right 


of the judgment creditor,21 and any title alleged 
to be in the debtor may be sold leaving the pur¬ 
chaser to try the validity of it afterward in eject¬ 
ment or other appropriate action .22 The judgment 
debtor will not be permitted to deny the title, or to 
set it up in any one else.23 An agreement by a 
third person to pay a judgment does not authorize 
a levy on his property under an execution against 
anothcr.24 In the absence of knowledge, actual or 
constructive, of the true title, the officer may pre¬ 
sume that personalty is owned by the party in 
possession thereof.25 If one in possession owns 
growing crops they may be sold on execution as 
his personal property.2® 

Materials of contractor. The doctrine seems to 
be well settled that where a contractor engages to 
construct a house, vessel, bridge, or other thing, 
and to furnish the materials therefor, that no prop¬ 
erty vests in the person for whom it is to be built, 
until finished and delivered, even where certain 
portions of the contract price arc agreed to be 
paid, and arc paid to the contractor, at specific stag¬ 
es of the work; but such materials, prior to com¬ 
pletion of the contract and delivery, are subject to 
seizure and sale under execution against the con- 


16. Cal.—Noble v. Beach, App., 120 
r.2d 110. 

Ga.—Perkins v. Farmers' Bank of 
Doerun, 120 S.E. 628, 156 Ga. 841 
—Floyd V Braswell, 166 S.E. 65, 
45 Ga.App. 726. 

La.—First Nat. Bank & Trust Co. of 
Vlcksburi? v. Drexler, App., 171 
So. 151—W. B. Smith & Co. v. 
Lowe, Ui So. 707, 16 La.App. 425. 
Or—Daisley v. Hambelton, 282 P. 
1086, 131 Or. 607. 

S.D.—Hicks V. Skle, 289 N.W, 607, 
quoting Corpus Juris. 

Tenn.—McCoy v. Bevels, 292 S.W. 
459, 461, 165 Tenn. 313, quoting 

Corpus Juris. 

Tex.—Carroll v. Fidelity & Deposit 
Co. of Maryland, Civ.App., 107 S. 
W.2d 771, 772, quoting Corpus Ju¬ 
ris —Pleasant v. Mims, Civ.App., 65 
S.W.2d 171—Hart v. Estelle, Civ. 
App.. 34 S.W 2d 666, reversed on 
other grounds Estelle v. Hart, 
Com.App., 55 S.W.2d 610. 

23 C.J. p 361 note 38. 

Execution against one of several 
owners in common on a particular 
part of a larger tract is considered 
infra 9 101. 

Property distzilmtsd before Judg- 
meot held subject to execution.— 
LacertoBo v. Trigg, 101 P.2d 736, 39 
Cal.App.2d 675. 

Will held to provide for husband 
who. after election to take under 
will, had no interest in estate, sub¬ 
ject to execution.—Brassand v. Ston¬ 
er, 156 N.E. 721, 86 lnd.App. 47. 


17. Or .—In re Freitag’s Estate, 107 
P.2d 978, 166 Or. 427. 

Interest held subject to levy 

Judgment debtor’s interest in un¬ 
distributed decedent’s estate held by 
trustee may be levied on.—Thermoid 
Rubber Co. v. Dixon, 168 A. 646, 111 
N.J.Law 356. 

18. Miss.—^Hancock v. Titus, 39 
Miss. 224. 

S.D.—Hicks V, Skie, 289 N.W. 607, 
quoting Corpus Juris. 

19. D.C.—Palais Royal v. Calhoun, 
92 F.2d 615, 67 App.D.C. 364. 

Ky.—Pinson v. Williams, 166 S.W.2d 
869, 288 Ky 314—Pinson v. Mur¬ 
phy, 295 S.W. 442, 220 Ky. 464. 
Mo.—First Nat. Bank v. Polk, App., 
263 S.W. 604. 

N.J,—Riegelhaupt v. Russo, 177 A. 

878, 13 N.J.Misc. 278. 

N.C.—^Higgins v. Chimney Rock 
Mountain, 169 S.E. 229, 204 N.C. 
633. 

Tenn.—Shea v. Rucker, 72 S.W.2d 
661, 167 Tenn. 660. 

Tex.—Leon Mercantile Co. v. Ander¬ 
son, 121 S.W. 868, 56 Tex.Civ.App. 
481. 

23 C.J. p 351 note 22. 

Aftor-aoqnirsd tills does not vali¬ 
date prior levy.—First Nat. Bank v. 
Polk. Mo.App., 263 S.W. 604. 

Btatuts provldlBC that goods and 
ohattsls oa dsmiasd prsmisss taken 
by virtue of execution and liable to 
distress may be sold to satisfy both 
rent and execution applies only to 
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personalty of tenant liable to exe¬ 
cution, not to personalty of stranger 
—National Cash Rt'glster Co. v. Sor- 
to, 161 A. 766, 106 Pa.Supor. 106. 

Oue cannot levy ou his own prop¬ 
erty. —E. L. Jones & Co. v. Unruh. 
182 A. 211, 7 W.W.Harr., Del., 241. 

ao. Or.—Phipps v. Stancllff, 222 P. 
328, 110 Or. 299, reversing 214 P, 
33.5, 110 Or. 299. 

Va.—Dingus v. Minneapolis Impl. 
Co, 37 S.E. .353, 98 Va. 737. 

SL Ill.—Cole v. Bradner Smith & 
Co., Ill Ill.App. 210. 

88 . Ga.—Garmon v. Davis, 12 S.E. 

2d 209, 63 Ga.App. 815. 

Pa.—ManU v. Klstler, 70 A. 646, 221 
Pa. 142. 

83. Ga.—James G. Wilson Mfg. Co. 
V. Chamberlain-Johnson-Du Bose 
Co., 79 S.E. 465, 140 Ga. 593. 

23 C.J. p 351 note 26. 

84. Ind.—Shipman Coal Min. & Mfg. 
Co. V. Pfeiffer. 39 N.E. 291, 11 Ind. 
App. 446. 

85. Po.—First Nat. Bank v, Allen, 1 
Del.Co. 277. 

23 C.J. p 861 note 28. 

Property In poBsession of defendant 
presumably his 

Ga.—Bennett v. Barr, 176 S.E. 681, 
49 Ga.App. 831. 

SA Pa.—Gordon v. Gordon, 46 Pa. 
Super. 96. 
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tractor.27 The rule is otherwise, however, where 
the materials are furnished on the credit of the 
building^,28 or where by express agreement the ma¬ 
terials belong to the owner, and the contractor 
merely has the right to an accounting after the 
building is sold,2® and in any case where there 
arc attendant circumstances from which the inten¬ 
tion may be inferred that the property shall pass 
in the incomplete and growing structure as the 
manufacture of it proceeds, or even in the materi¬ 
als from which it is to be built, that intention will 
be effcctuated.8® 

b. Property Subject of Judicial or Execution 
Sale 

The title of a purchaser at a Judicial or execution 
sale before a deed Is executed or the time to redeem has 
expired has been held subject to execution, although 
there Is authority to the contrary. 

The tendency of the later decisions is to make 
subject to execution the title of a purchaser at ju¬ 
dicial or execution sale before a deed is executed 
or the time to redeem has expired.31 However, 
there are decisions that the purchaser of property 
at a judicial sale has not, previous to the making 
and delivery to him of the sheriff’s or the com¬ 
missioner's deed, such an interest in the property 
as can l)c levied on and sold under execution 
against him;22 and that, where the judgment debt¬ 
or is allowed by statute a stipulated time within 
which to redeem his property sold under execution, 
the purchaser at the execution sale acquires no 
leviable interest in the property prior to the ex¬ 
piration of the time allowed for redemption.83 
The interest of a purchaser of land at judicial 
sale, before a deed is executed, has been held not 
subject to execution, where the statute authorizes 
a sale on execution of only the ‘Megar' title.24 
Likewise certificates given to purchasers of land 
for nonpayment of taxes have been held not sub¬ 
ject to cxecution.28 


§ 52 

Interest of debtor. The retention of possession 
by the execution debtor of property sold at a sher¬ 
iff's sale is not an index of fraud, because the sale 
is not the act of such debtor, but of the law; and 
property thus purchased and left in the possession 
of the former owner is not liable to be taken un¬ 
der another execution against such debtor,36 un¬ 
less the purchase was not made in good faith,37 
or the transaction was such as to constitute a re¬ 
sale instead of a baihnent.38 A fortiori is this true 
where the purchaser has taken possession of the 
property.33 

c. Mere Possession of Land without Title or 
Mere Claim without Possession 

Although there Is authority to the contrary, as a 
general rule the mere possession of land is such an in¬ 
terest as may be the subject of execution; but a mere 
claim without possession may not be sold on execution. 

It is generally held that the naked possession of 
land is such an interest as may be the subject of 
execution, although there is authority to the con¬ 
trary but it has been held that a naked claim 
to be the owner of land, unaccompanied by pos¬ 
session, does not constitute a right that can be sold 

on execution.42 

§ 52. — Property Held Adversely 

Where personal property is held adversely to Its own¬ 
er it is not liable to sale under execution against him; 
but as a general rule a debtor’s interest in real prop¬ 
erty is subject to execution even where it is held by a 
third person in adverse possession. 

Where personal property is held adversely to its 
owner, his interest therein being a mere chose in 
action, in the absence of statute it is not liable 
to sale under execution against him.43 At com¬ 
mon law, and by construction of the earlier stat¬ 
utes in many of the states, the debtor’s interest in 
land in adverse possession was not subject to sale 


27. W.Va.—^Whcollriff v. 13aer, 16 S. 
E. 979, 36 W.Va. 777. 

23 C.J. p 355 note 67. 

28. Pa.—White v. Miller, 18 Pa. 62, 

29. Pa.—Evans v. Campion, 68 Pa. 
Super. 622. 

30ti Ind.—Sandford v. Wiggins Fer¬ 
ry Co., 27 Ind. 522. 

23 C.J. p 366 note 70. 

31. Ariz.—Oliver v. Dougherty, 68 
P. 653, 8 Ariz. 65. 

23 C.J. p 363 note 52. 

32. N.J.—Green v. Steelman, 10 N. 
J.Law 193. 

Ohio.—Gorrell v. Kelsey, 40 Ohio St. 
117. 


33. Ga—Rountree v. Williams, 26 
S.E 323, 99 Oa. 222. 

23 C.J, p 364 note 54. 

34. Ky.—Goodin v. Wilson, 71 S.W. 
866, 114 Ky. 716, 24 Ky.L. 1521. 

35. Mioh—Welch v. Rogers, Howell 
N.P. 256. 

36. Wash.—Kuhn v. Lewis, 279 P. 
697, 153 Wash. 457. 

23 C.J. p 364 note 67. 

37. Pa—Schott v. Chancellor, 20 
Pa. 196. 

23 C.J. p 354 note 58. 

38. Pa.—Bennett v. Coyne & Evans 
Motor Co, 21 A.2d 125, 126, citing 
Corpus Juris. 

23 C.J. P 354 note 69. 
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39. T’hilippine.—Mercado v. Jako- 
salem, 29 Philippine 192. 

40. Oa.—Clements v. Stubbs, 32 S. 
E. .684, 106 Ga. 448. 

23 C.J. p 351 note 30. 

41. Tenn.—Daugherty v. Marcum, 3 
Head 323—Crutslnger v. Catron, 10 
Humphr. 24. 

23 C.J. p 361 note 31. 

42. Ky.—Shepard v. Mclntlre, 4 J.J. 
Marsh. 110. 

N.y.—Hagaman v, Jackson, 1 Wend. 
502. 

43. Ala.—Carlos v. Ansley, 8 Ala. 
900. 

>23 C.J. p 352 note 36. 
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§ 53 

under execution against him;^^ but now the gen¬ 
eral rule is that the interest of a debtor in real 
property is subject to sale under execution against 
him, even where such property is held by a third 
person in adverse possession, the rule against 
champertous conveyances not applying to such 
sales.^5 In such a case the execution debtor will 
not be permitted to interpose the adverse posses¬ 
sion to defeat the seizure.^® 

§ 53. — Property or Rights Conveyed or 
Assigned 

Generally where property haa been aold or asaigned 
by the Judgment debtor It Is not subject to execution 
against the seller or assignor. 

Generally where property has been sold or as¬ 
signed by the judgment debtor it is not leviable un¬ 
der execution against the seller or assignor,^7 and 
if creditors desire to attack the transaction on the 
ground of fraud the proper mode of procedure is 
by a creditors’ bill.^® The same rule applies where 
property has been sold under attachment by order 
of the court but if by mutual mistake all of a 
tract is conveyed instead of an undivided half in¬ 


terest, the undivided half interest intended to be 
retained is subject to execution against the gran- 
tor.50 If personalty is reconveyed it may be levied 
on as the property of the original owner but 
if the debtor has bona fide conveyed all his interest 
in land at the time of the levy, his subsequent ac¬ 
quisition of title thereto will not inure to the bene¬ 
fit of the creditor so as to make his levy good by 
relation.52 If property is levied on as belonging to 
the buyer, it must appear that the title is in him.53 

§ 54. —- Property Consigned for Sale or in 

Custody of Agent, Factor, or Bailee 

a. In general 

b. Property consigned for sale 

a. In General 

Property In the poeeeeslon of a bailee, without claim 
of title, Is liable to execution for the debt of the bailor, 
but not for the debt of the bailee, unless the bailee ac¬ 
quires some special Interest In the property. 

Where property is in the possession of one other 
than its owner, merely as bailee, without claim of 
title, it is liable to execution for the debt of the 
bailor,but not to an execution for the debt of 


44. R.I.—Campbell v. Point St. Iron 
Works, 12 R.I. 4C2. 

23 C.J. p 352 note 36. 

46. Me.—^Woodman v. Bodflsh, 25 
Me. 317. 

23 C.J. p 352 note 37. 

46. La.—State v. Judge, 19 So. 666, 
48 La.Ann. 667. 

47. Ga.—^Bull v. Johnson, 12 S.l!i.2d 

96, 63 Ga.App. 750—Chattooga 

County Bank v. Selman, 173 S.E. 
465, 48 Ga.App. 488. 

La.—Latter & Blum v. Ansell-Lap¬ 
kin Stores Co., 129 So. 217, 170 La. 
826—Mullen v. E. D. Green Realty 
Co.. App., 147 So. 116. 

Minn.—Swift & Co. v, H. B. Waite 
Lumber Co., 223 N.W. 776. 176 
Minn. 461. 

Mo.—Klaber v. Booth, 49 S.W.2d 181. 
Mont.—Costello v. Shields, 43 P.2d 
879, 99 Mont. 335. 

Tex.—Continental Assur. Co. v. Gib- 
ner, Civ.App., 119 S.W.2d 688, er¬ 
ror dismissed—^Western Nat. Bank 
of Hereford v. Steele. Civ.App., 36 
S.W.2d 271, error dismissed. 

23 C.J. p 363 note 46. 

Creditor acquired no Intereet in 
property through sale, where the 
debtor had assigned it prior to the 
evy of execution.—^North v. Evans, 36 
P.2d 133, 1 Cal.App.2d 64. 

Ajwlgnmeiit to codwner 
Where two persons, each of whom 
owned a half interest In certain 
lands, orally agreed that one of 
them might trade off as his own the 


interest of both in part of lands, and 
that the other person should bo the 
exclusive owner of the remaining 
lands, and the one who thus parted 
with all his interest in the lands 
afterward became the Judgment 
debtor of another person, the re¬ 
maining lands cannot be seized and 
aold at execution to satisfy the Judg¬ 
ment debt.—Kindig v. Richardson, 
194 P. 920, 108 Kan. 218. 

Deed recorded before execution 
sale will defeat title acquired at 
such sale.—Boland v. Kirkwood 
Trust Co., 298 S.W. 1052, 220 Mo. 
App. 1219. 

Property sold after Judgment is 

necessarily sold subject to the lion 
of the Judgment so as to entitle the 
creditor to execution.—Arkansas Nal. 
Bank v. Price, 16 S.W.2d 396, 179 
Ark. 259. 

Trauaferee, not a boua fide pur¬ 
chaser, stands in no better position 
than the transferor.—McAlvay v. 
Consumers’ Salt Co., 297 P. 135, 112 
Cal.App. 383. 

Property transferred by assignee 

A Judgment creditor was entitled 
to levy on property of judgment 
debtor which had been transferred 
by judgment debtor’s assignee for 
benefit of creditors as property of 
judgment debtor, and Judgment cred¬ 
itor was not limited to levying on 
property by way of garnishment, 
since statute permitting a garnish¬ 
ment when property is In possession 
of a third party does not afford ex- 
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elusive remedy.—McCoy v. Justice 
Court of Township of Santa Ana, 71 
P.2d 1116, 23 Cal.App.2d 99. 

4a Wash.—Lee v. Wrixon, 79 P. 489. 

37 Wash. 47. 

23 C.J. p 363 note 46. 

Kien attached to property oouveyed 
Under statute, a levy of execution 
by attaching all the right, title, and 
interest of defendant in real estate 
standing in the names of third per¬ 
sons, to whom defendant had convey¬ 
ed the property, was held to give rise 
to a specific lien on the property.— 
Stone-Ordean-Wells Co. v. Strong, 20 
P.2d 639, 94 Mont. 20. 

49. Tex.—Murphy v. Nash, Civ.App., 
45 S.W. 944. 

23 C.J. p 353 note 47. 

sa Tex.—Fallen v. Weatherford, 
Civ.App., 168 S.W. 1174. 

51. Bel.—Taylor v. Plunkett, 66 A. 

384, 20 Del. 467. 

23 C.J. p 363 note 49. 

Sa Mich.—McArthur v. Oliver, 27 
N.W. 689, 60 Mich. 606. 

Sa U.S.—Arnold v. Hatch, HI.. 20 
S.Ct. 626, 177 U.S. 276, 44 L.Ed. 
769, affirming 89 F. 1013, 32 C.C.A. 
602—Hatch v. Helm. 111., 86 F. 436, 
SO C.C.A. 171. 

54. Pa.—General Tire Co. of Phila¬ 
delphia v. Mulholland, 16 Pa.DiBt. 
& Co. 43. 

23 C.J. p 364 note 61—6 C.J. p 1161 
note 64. 
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the bailee.®^ Where, however, under a contract of 
bailment, an interest or special property in the 
thing bailed passes to the bailee, such interest is 
liable to execution for the debts of the bailee.®® 
In many jurisdictions statutes have been enacted, 
aimed at pretended loans on personal property, pro¬ 
viding that uninterrupted possession by the bor¬ 
rower for a specified period, without demand, pros¬ 
ecuted by due course of law, by the lender, will 
render such property subject to sale on execu¬ 
tion against the borrower, unless such alleged loan, 
reservation, or limitation of use or property is de¬ 
clared by will or deed, properly proved and re- 
cordcd.®7 Where, however, the owner of a chat¬ 
tel lends it to another, it is not liable to an execu¬ 
tion against the borrower in favor of a creditor 
whose debt was contracted before the loan was 
made, and where the credit could not have been 
given upon the faith of the supposed ownership.®® 
Similarly, where the owner resumes the possession 
before any creditor of the borrower has acquired 
a lien upon it, it cannot be afterward made subject 
to the debts of the borrower.®® 

b. Property Consigned for Sale 

Generally property conelgned to an agent for tale Is 
not subject to sale under execution on a judgment 
against the agent; but where the transaction amounts 
to an absolute sale of the property to the consignee the 
property Is leviable under an execution against him. 

The general rule is that personal property con¬ 
signed to a dealer, factor, or other agent, with 
authority from the owner to sell such property, the 
agent being required to account for the proceeds 
when sold, is not subject to sale under execution on 


a judgment obtained against such agent.®® The 
mere fact that one is to have an interest in the 
profits of certain property after it has been sold 
does not give him a leviable interest in the proper¬ 
ty itself.®! Where the contract does not contem¬ 
plate an absolute acquisition of title by the bailee 
or agent, or his becoming absolutely responsible 
for the purchase price, the transaction cannot be 
regarded as an absolute sale, or as creating an in¬ 
terest in his favor, so'-^as to render the property lia¬ 
ble to execution against him.®® 

Where transaction amounts to absolute sale. 
Where the instrument consigpiing the goods to the 
agent or bailee creates an apparent absolute lia¬ 
bility on his part for the purchase price of the 
goods, the transaction will be regarded in law as 
an unconditional and absolute sale, even though the 
instrument declares it to be otherwise, and express¬ 
ly stipulates that title shall remain in the consignor 
until payment of the purchase price; and such 
property in the hands of the consignee is leviable 
under execution against him.®® 

Property on which a factor has a lien for ad- 
vances may be levied on subject to such lien.®^ 

§ 55. Property in Custody of Law 

a. In general 

b. Property held under prior writs 

c. Money in hands of court or officer 

a. In General 

As a general rule, property that is In custodia legis 
la not subject to execution without leave of court. 


OontiBta of safe-depoait bos 

(1) The rule of the text has been 
applied to the contents of a safe- 
deposit box—Williams v. Ricca, 187 
A. 722, 324 Pa. 33—Trainer v. Saun¬ 
ders, 113 A. 681, 270 Pa. 451, 19 A.U 
H. 861. 

(2) “There can be no question but 
that the personal property of the 
Judgment debtor, if any, contained 
In the box, whether It be considered 
to be in the possession of the Judg¬ 
ment debtor as lessee of the box or 
in the possession of the bank as 
bailee, is subject to levy.”—O'Connor 
V. McManus, N.D., 299 N.W. 22, 24. 

Oeaeral deposits 

(1) General deposit creates rela¬ 
tion of debtor and creditor, and mon¬ 
ey so deposited cannot be levied on 
as property of depositor.—McManus 
V. Bank of Greenwood, 171 S.R 473, 
171 S.C. 84. 

( 2 ) But it has been held that a 
levy made on funds of defendant de¬ 
posited in bank under ordinary writ 
of execution was valid.—Deakman v. 


Odd Fellows Hall Ass'n of Jersey 
City, 167 A. 741, 11 N.J.Miso. 646. 

Deposit with appUoatioa for license 

Money deposited by Judgment 
debtor with city ofllclals with appli¬ 
cation for purchase of liquor li¬ 
cense was held not subject to levy 
for payment of Judgment, \\here 
statute provided for return of ninety 
per cent of deposit if license was re¬ 
fused, notwithstanding levy was at¬ 
tempted before license was issued.— 
Kiegelhaupt v. Husso, 177 A. 878, 13 
N.J.Misc. 278. 

56. U.S.—Haws v. Fracarol, C.C.A. 
Ariz., 27 F.2d 74. 

La—Durden v. Rosenberg, App., 148 
So. 728. 

N.J.—Gaudiosi v. Micone, 141 A. 675, 
6 N.J.Misc. 426. 

Ohio.—Midland Acceptance Corpora¬ 
tion V. General Motors Acceptance 
Corporation, 197 N.E. 120, 49 Ohio 
App. 243. 

Pa.—Groves v. Lewis, 63 Po.Super. 
611. 

23 C.J. P 364 note 62. 
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66 . K J —Herzog’s Cloak & Suit Co. 

V. Fedorko, 105 A. 21, 92 N.J.Law 
34 

23 C.J. p 354 note 63. 

57. Ala.—Montgomery v. Kirksey, 
26 Ala. 172. 

23 C.J. p 354 note 64. 

681 . Pa.—Davis v. Turner. 7 Kulp 85. 
69. Ala.—Maull v. Hays, 12 Ala 
499. 

60. Wis.—McGraft v. Rugee, 19 N. 

W. 530. 60 Wis. 406, 50 Am.R. 378. 
23 C.J. p 352 note 39. 

61. Mont.—Sweeney v. Darcy, 63 P. 
540, 21 Mont. 188. 

23 C.J. p 352 note 40. 

62. Ill.—Lenz v. Harrison, 36 N.E. 

567, 148 111. 598, distinguishing 

Chlckering v. Bastress. 22 N.E. 
642, 130 111. 206, 17 Am.S.R. 309. 

23 C.J. p 362 note 41. 

63. U S.—Herryford v. Davis, Mo., 
102 U.S. 236, 243. 26 L.Ed. 160. 

23 C.J. p 353 note 43. 

64k Tex.—Joost v. Scott, 19 Tex. 
473. 
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The doctrine is well settled that property in the 
hands of sheriffs, constables, clerks of court, re¬ 
ceivers, executors and administrators, appraisers, 
assignees in bankruptcy, etc., is regarded as being 
in custodia Icgis, and cannot be reached by ex¬ 
ecution, in the absence of statutory authority,®^ 
without leave of court.®® The doctrine of “in 
custodia legis” is a rule of property right, made 
for the benefit of litigants, as well as a rule of ju¬ 
risdiction, made for the purpose of avoiding con¬ 
flicts between courts,®*^ and it applies until the mat¬ 
ters involved have been finally disposed of,®® and 
whether the execution issued out of the same or 
another court.®® The rule does not apply to a case 
in which an action is pending to enforce a lien or 
to adjudicate a title, but in which the court has 
acquired, and is seeking to acquire, no possession 


of the property, actual or constructive, and in which 
no such possession is requisite to the determination 
of the controversy before it, and no attempt is 
made to withdraw that controversy to another 
tribunal.’^® Such cases are governed by the doc¬ 
trine of lis pendensJl 

Property released under bond. Where, after a 
levy on property by attachment or execution, such 
property is released from the custody of the offi¬ 
cer under a bond given to try the right thereto,'^^ 
or under a forthcoming and delivery bond,*^® the 
property is still regarded as being in the custody 
of the law, and is not subject to seizure and sale 
under a junior execution. However, the giving of 
a bond to dissolve an attachment has been held not 
to exempt the property, on which the attachment 
was released, from seizure on execution.*^^ 


6& Alaska.—Loussac v. Jacobson, 7 
Alaska 69'8. 

Cal.—North v. Bvans, 3'6 P.2d 133, 
1 Cal.App. 1'33. 

Fla.—Toung v. Stoutamire, TT'S So. 
797, 131 Pla. 535—Tipplns v. Belle 
Mead Developmemt <^orporatJon, 
rSO So. 71*9. 72/1, 112 Fla. 372, cit¬ 
ing Oorpiu JTnxls. 

III.—Reichelt v. Anderson, 222 Ill. 
App. 176. 

Kan.—Staker v. Gillen. «3 P.^d 821, 
824. 143 Kan. 2112. citing Corpus 
Juzls —Uhl V. Groner, 38 P.2d 130, 
1*31, 140 Kan. 653, quoting Corpus 
Juris. 

N.J.—Rank v. Kolmetsky. 148 A. 
8811, 106 NJLaw 178—Fredd v. 

Darnell, 1162 A. 236. 107 N.J.Eq. 
24(9. 

Pa.—Gordon v. Kuemmerle, 19 Pa. 
Diflt. & Co. 19.1. 

Tex.—Challenge Co. v. Sartin, Civ. 

App., 260 e.W. 313. 

WlB.—In re Kohl's Guardianship, 
26-6 N.W. 800, 221 Wis. S'OS—Sel- 
leck V. Phel'ps, 11 Wis. 380. 

C J. p 357 note 91. 

Judgmeuts BUd decrees are not In 
and of themselves subject to seizure 
on execution.—Edwards v. Stein, 119 
A. 504, 94 N.J.Eq. 2'51. 

Whea property in custody of law 
Property 1« in "custody of law" 
when It has been lawfully taken by 
authority of legal process, and re¬ 
mains in possession of public officer 
or court ofiicer empowered by law 
to hold It.—Allan v. Hargadlne-Mc- 
Klttrick Dry Goods Co.. 28 S.W.2d 
670, ‘3.215 Mo. 400. 

Property not In custodia legis 
01) Land controlled by court's ap¬ 
pointee to carry out will is not in 
custodia legis as affects execution. 
—Brett V. Fielder. 277 P. 21'6. 136 
Okl. 222. 

(2) Goods levied on under land¬ 
lord's distress warrant are not in 
custody of law to extent that they 


mhy not be levied on under ex¬ 
ecution by sheriff.—Sookiasian v. 
Swift & Co., 100 Pa.Super. 6'9. 

(3) Appointment of receiver for 
defendant corporation in suit to as¬ 
sert debt against it. in which other 
creditors were enjoined against pros¬ 
ecuting suit against it, does not 
prevent creditor of plaintiff from 
taking judgment and execution lien 
against his property, although it 
may happen that only property he 
owns is debt against corporation on 
which he sued—Ivory Hill Coal & 
Coke Co, V. Harrison-Barbour Coal 
Co., 133 S.E, 628, 101 W.Va. 728. 
Property taken from prisoner 

(1) Property, taken for safe-keep¬ 
ing while prisoner is in custody on 
criminal charge, may be subject to 
levy and sale under execution.—Fi¬ 
delity & Casualty Co. v. Thumm, 172 
N.E. 631, 35 Ohio App. 499. 

(2) However, money taken from a 
prisoner has been held to be in the 
custody of the law, and not the 
subject of levy under attachment or 
execution. 

Alaska.—Pioneer Min. Co. v. Tiberg, 
4 Alaska 670. 

Or.—Dahms v. Sears, 111 P. 891, I'S 
Or. 47. 

(•3) Motion for application to judg¬ 
ment of money found in defendant’s 
possession when arrested held prop¬ 
er procedure.—McMillen v, Yost, 194 
P. 938, 09 Colo. 46'2, 

60, U.S.—Irving Trust Co. v. Spruce 
Apartments, D.C.Pa., 44 F.2d 21>8. 
Arlz.—Kunselman v. Kaaer, 17 P.'2d 
337. 41 Arlz. 219. 

Cal.—^McCracken v. Lott, 44 P.'2d 
3&5, 3 Cal.2d 164. 

Mo.—Allan v. Hargadine-McKittrlck 
Dry Goods Co., 28 S.W.2d 670, 32'5 
Mo. 400. 

67. Colo.—Gibbons v. Ellis, 166 P. 
7'83, 6*3 Colo. 76. 

Pla.—Tipplns v. Belle Mead Develop- 
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ment Corporation, 160 So. T19, 721, 
112 Fla. 37'2, citing Ooxpiu Juris. 
Wyo.—Tibbals v. Graham, 61 P.2d 
2T9. 282, 60 Wyo. 2T7, quoting 

Corpus Juris. 

Ths test of immunity of propert> 
in custodia legis from execution is 
whether substantial confusion or 
embarrassments to initial jurisdic¬ 
tion would result from enforcement 
of process against property by an¬ 
other tribunal.—Fredd v. Darnell, 
1'5’2 A. 236, 107 N.J.Eq. 249. 

68. Wyo.^—Tibbals v. Graham, 61 P. 
2d 279, 282, 50 Wyo. 277, quoting 
Corpus Juris. 

23 C.J. p 3i58 note 93. 

69. Colo.—Gibbons v. Ellis, 165 P 
783, 63 Colo. 76, reversing 145 P 
285, 2'G Colo.App. 451. 

Pla.—Tipplns V. Belle Mead Develop¬ 
ment Corporation, 1'50 So. 719, 721. 
112 Fla. 372, citing Corpus Juris. 
Wyo.—Tibbals v. Graham, G*! I’ 2d 
279, 282, 50 Wyo. 277, quoting 

Corpus Juris. 

70. Neb.—Ryan v Donley, 96 N AV 
49, 2 Neb., Unoff., 6. 

2*3 C.J. p 358 note 35. 

71. Neb.—Ryan v. Donley, supra. 

79. Cal.—Hawl Mill & Plantation 
Co. v. Lcland, 206 P. 485, 488, 56 
Cal.App. 224, quoting Corpus Ju¬ 
ris. 

23 C.J. p 359 note 8. 

73. La.—Gordon v. Johnston, 4 La. 
'304. 

23 C.J. p 359 note 9. 

74. Mass.—Miller v. London, 1 N.E. 
2d 19«, 294 Mass. 300. 

WhSB ths snbjsct of ths attach- 
msut is laud, the giving of a bond 
by defendant in attachment under 
statute to pay such sum as shall be 
adjudged due to plaintiff, does not 
operate to preclude plaintiff from 
proceeding upon his Judgment and 
execution subsequently recovered to 
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b. Property Held under Prior Writs 

In many Jurlsdictlona property once levied on la not 
liable to be taken by another execution! but in othera 
property of a debtor In the cuatody of the law under 
prior writa la aubject to levy. 

By the great weight of authority property once 
levied on remains in the custody of the law and 
is not liable to be taken by another execution or 
process in the hands of a different officer, and es¬ 
pecially by an officer acting under another juris- 
diction.75 However, if title to the property sold 
on execution becomes revested in the judgment 
debtor,76 or if the officer holds the property as 
agent of the parties, and not in his official capac¬ 
ity,77 it may be levied on. In some jurisdictions, 
by statute, property of a debtor in the custody of 
the law under prior writs is subject to levy under 
subsequent writs of execution, thus giving credi¬ 
tors priority, according to their diligence, in any 
interest the creditor may have in the property after 
the prior execution has been satisfied ;78 but where 
a second execution is levied it is subordinate to 
the interest of the party holding under a prior 
writ.76 

Where original judgment w void. Since it is 
only where property is lawfully taken by virtue of 
legal process that it can be considered as being in 
the custody of the law, and not otherwise,*® prop¬ 
erty of an execution defendant levied on and seized 
by an officer under execution issued on a void judg¬ 
ment will not prevent the seizure and sale of such 
property under a subsequent execution issued on a 
valid judgment but property seized under an ex¬ 


ecution valid on its face, issued on a judgment 
voidable but not void, is not subject to seizure un¬ 
der another execution,*2 although a void judgment 
or an illegal levy does not put the property in cus- 
todia legis so as to preclude a levy under another 
execution.** 

Rcplcvined property. Property taken under a 
writ of replevin from an officer who has seized it 
on execution remains in custodia legis and is not 
subject to execution.*' 

c. Money in Hands of Court or Officer 

Money realized by an offieer by virtue of an execu¬ 
tion, or money paid Into court, cannot be levied on at the 
property of the Judgment creditor. 

The doctrine is well settled that money realized 
by an officer by virtue of an execution, or money 
paid into court, cannot be levied on as the piop- 
erty of the judgment creditor, it being regarded as 
in custodia legis;** nor can money collected on 
an execution, in the hands of the officer and dur¬ 
ing the life of the execution and before its re¬ 
turn, be applied by the officer in satisfaction of oth¬ 
er writs in his hands against plaintiff in the execu¬ 
tion,*® although there is considerable authority to 
the contrary.*7 Application of proceeds of execu¬ 
tion sale to the satisfaction of an execution against 
the execution creditor is considered infra § 248; 
and set off of executions infra § 335. Likewise 
money paid to a sheriff for the redemption of 
lands sold on execution is in the custody of the 
law, and cannot be levied on, although the person 
entitled to receive it refuses the money when ten- 


s**ll the land.—Cowart v. Venable, 

So. 2'19, 86 Fla. 367. 

75. Pla.—Adainn v. Burns, r7'2 So. 
7'5, 126 Fla. 685. 

Cln.—Barkley v. May, 59 S.E. 410, 3 
Oa App. 101. 

Ky.—Commonwealth v. Straton, 7 J. 

J,Marsh. 90. 

23 C.J. p 358 note 97. 

76. Ga.—Howard v. Jones, Ga.Dec. 
11'90 pt II. 

La.—Fip.st Nat. Bank v. Powell, 5'8 
So. 687, 1*30 La. 8‘56. 

23 C.J. p 358 note '98. 

77. Miss.—Planters’ Bank v. Black, 
19 Miss. 43. 

78. Tenn.—Sweetwater Bank & 
Trust Co. V. Howard, 1'3 Tenn.App. 
592. 

23 C-J. p 358 note 1. 

79. La.—Henry v. Trlcou, 86 Lk. 
Ann. 519. 

so. Iowa.—Campbell v. Williams, ’39 
Iowa 64>6. 

23 C.J. P 359 note 3. 

81. Mo.—Burr v. Mathers, 61 Mo. 
App. 470. 


82. Neb.—Pitkin v. Burnham, 87 N. 
W. J60. 62 Neb 38'5, 89 Am.S.R. 
763, 5i5 L R.A. 280. 

23 C.J. p 339 note 5. 

83. Neb.—Pitkin v. Burnham, su¬ 
pra. 

84. 111.—Coplea v. Bybee, 8 N.E,2d 
55, 290 Ill.App. 117. 

23 C.J. p 359 note 7. 

85. Fla.—Youngr v. Stoutamire, 179 
So. 797, 131 Fla. 635—Hooker v 
Wiggins, 139 So. 803, 104 Fla. 355. 

Idaho.—Anderson v. Ferg^uson, 67 P, 
2d 325. 56 Idaho 5<54. 

Mont.—Security State Bank of Hav¬ 
re V. McIntyre, 2’28 P. 618, 71 
Mont. 186. 

]Sr.j.—Frcdd v. Darnell, 1\52 A. 236, 
107 NJ.Bq. 249. 

Tenn.—-Scott County Nat. Bank v. 
Robinson, 226 S.W. 2*18, 143 Tenn. 
'356. 

23 C.J. p 359 note 10. 

Money hold not In onstodj of law 
<]) Where, in action to set aside 
execution sale, plaintiffis voluntarily 
tendered to clerk of court amount 
required to satisfy Judsment on 
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which execution had been Issued, 
money was held not in custody of 
the law, so as to be exempt from 
levy by another judgment creditor. 
—Colver v. W. B. Scarborough Co., 
238 P. 1110, 73 Cal.App. 45’5. 

(2) Moneys defendant in mechan¬ 
ic's Hen suit owed creditor were not 
exempt from levy by execution.— 
Rank v. Kolmetsky, 14'8 A. 8Sa, 106 
N.J.Law 178. 

Baforcaable by court Imvlng control 
of fund 

Levy on money In custodia legKs 
is valid and enforceable by court 
having control of fund although not 
enforceable by court issuing writ 
under which levy Is made.—Bern¬ 
stein V New Jersey Bankers’ Secu¬ 
rities Co., 171 A. 146, 116 N.J.Eq. 
347. 

86. U.S.—Turner v. Fendall, D.C., 
1 Cranch 117, 2 L Ed. 53. 

23 C J. p 359 note 11. 

87. Tex.—Mann v. Kelsey, 12 S.W. 
13, 711 Tex. 609, 10 Am.S.R. 800. 
Corpus Juris cited as showing that 

the authorities are in conflict upon 
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dered by the sheriff.®® Property vested in the 
sheriff as trustee in insolvency, under state laws, 
is not subject to execution on a judgment against 
the insolvent.®® 

Liability for debts of debtor under junior ex¬ 
ecution, The doctrine seems to be, by analogy of 
reasoning, that money remaining in the hands of 
the court or court officer, after satisfaction of the 
execution, by virtue of which it was realized, is 
not subject to seizure under a junior execution 
against the execution debtor,®® although in some 
jurisdictions such surplus must be paid over to 

m. ISSUANCE, FOBM, 

§ 56. Jurisdiction and Authority to Issue and 
Control 

a. Courts 

b. Clerks of court 

au Courts 

In the absence of statute te the contrary, execution 
may be Issued only by the court which rendered the Judg* 
ment or by a court to which the record has been trans¬ 
ferred. 

The power of the state courts in general to is¬ 
sue executions is derived from statutory enact¬ 
ments,®® and, in the absence of statute, is con¬ 
ferred by the common law.®^ 

A court competent to pronounce judgment is gen¬ 
erally competent to issue execution.®® The writ 
must, however, be issued out of the court which 


an officer who holds other executions against the 
property sold,®i or it may be applied on a second 
execution in the hands of the officer,®® or it is sub¬ 
ject to seizure under a subsequent execution against 
the debtor.®® Where money is paid to the sheriff 
it cannot be reached by an older execution against 
the debtor.®^ 

Liability for debts of officer. Money in the 
hands of or deposited by an officer in his official 
capacity, realized by virtue of an execution placed 
in his hands, is not liable to seizure and sale under 
an execution against him personally.®® 

ND REQUISITES OF WRIT 

rendered the judgment, unless some other court is 
authorized by statute to issue it,®® or unless the 
record has been removed into another court, in 
which case the court having the record may issue 
the writ.^ Writs issued out of a court other than 
that which rendered the judgment, or into which 
the record has been removed, are void.® 

Courts of concurrent jurisdiction. It is imma¬ 
terial that the court which rendered the judgment 
and another court are courts of concurrent ju¬ 
risdiction, both sitting in the same county; each 
must enforce its own judgments and decrees.® 

Abolition of court. Where a court is abolished 
by an act of the legislature and its jurisdiction 
transferred to another court, an execution issued 
out of the court so abolished is absolutely void, 
and a sale thereunder is therefore a nullity.^ 


this question.—Cooper v. Potter, 137 
S.W.2d 276, 175 Tenn. 664. 

88. Minn.—Davis v. Seymour, 16 
Minn. 210. 

88. Va.—Penn v. SJpencer, 17 Gratt. 
8'5, 5'8 Va. SS, 91 Am.D. 375, fol¬ 
lowing Clough V. Thompson, 7 
Gratt. 2<6, 48 Va. 26. 

8a Cal.—Withington v. Shay, App., 
1*17 P.2d 415, hearing denied. Sup., 
119 P.2d 1. 

23 C.J. p 3159 note 16. 

91. Mass.—Denny v. Hamilton, 16 
Mass. 402. 

82. Pa.—Smyth v. Levy, 6 Pa.Super. 
23, 41 Wkly.N.C. 291. 

Tex.—Turner v. Gibson, Clv.App., 
ISU S.W. S'S-O. 

83. W.Va.—Wiant v. Hays, 18 S.E. 
807, 38 W.Va. 681, 23 L.R.A. 82. 

23 C.J. p 360 note 19. 

94i Ga.—Carhart v. Grier, 56 Ga. 
383. 

95. La.—Folger v. Marlgney, 11 La. 
Ann. 727. 

96. Pa.—Bouslough v. Bouslough, 
68 Pa. 495. 


Va.—Coleman v. Cocke, 6 Hand. 618, 
27 Va. 618, 18 Am.D. 757. 

97. Va.—Coleman v. Cocke, supra. 
Inherent power of courts to enforce 

Judgments see the C.J.'S. title 
Judgment.? § 585, also 34 C.J. p 
737 note 83 et seq. 

98. Ill.—Allls-Chalmers Mfg. Co. v. 
Hays, 171 N.E. 178, 3‘3i9 Ill. 230 
—People V. Wallace, 163 N.E. 820, 
3*32 111. 427, reversing 247 Ill.App. 
5711. 

Ky.—Ruth V. Robinson, 106 S.W,2d 
'91, 94, 268 Ky. 843, quoting Ck>r- 
pns Jaxla. 

23 C.J. p 362 note 67. 

Judge at ohambere 
Circuit Judge had Jurisdiction at 
chambers to issue process for pur¬ 
pose of carrying Judgment into ef¬ 
fect.—spates & Allen Co. v. Bowen, 
8*9 S.E. 356, 104 S.O. 390. 

Neoeesity foi^ motioa 
Court may issue execution without 
motion, unless execution Is stayed 
by Bufneient undertaking.—Howland 
V. Scott, 9 P.2d 824, 215 Cal. 301. 
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99. U.'S.—Lahman v. Supernaw, D.C. 
Okl., 47 F.2d 610. 

Ill.—l*eoplo V. Wallace. 16'3 N.E. 820. 
332 Ill. 427, reversing 247 Ill.App. 
571. 

23 C.J. p 363 note 68. 

1. Mich.—^Altman v. Johnson, 2 
MichN.P. 41. 

Issuance on: 

Judgment on appeal from Justice 
see infra 5 6i2. 

Transcript of inferior court see 
infra § 61. 

Docketed in other court 

The circuit court in which a Judg¬ 
ment is obtained has the exclusive 
right to Issue execution on such 
Judgment, unless Judgment is dock¬ 
eted in the supreme court.—Epstein 
V. Bendersky, 2l A.2d 8115, 1'30 N.J. 
Eq. 180. 

9. Okl.—Williams v. Ross, 223 P. 

r37, 97 Okl. 119. 

23 C.J. p 363 note 70. 

3. Okl.—Chandler v. Colcord, 32 P. 
330, 1 Okl. 260. 

4. Ill.—Harris v. Cornell, 80 Ill. 54. 
23 C.J. p 363 note 80. 
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A court which succeeds to the jurisdiction of the 
abolished court usually has jurisdiction to issue 
execution on the judgment rendered by the abol¬ 
ished court,® on compliance with statutory condi¬ 
tions,® although some statutes abolishing courts 
have been held not broad enough to warrant the 
issuance of execution from the court succeeding to 
the jurisdiction of the abolished court.^ 

b. Clerks of Court 

(1) In general 

(2) Authority from creditor 

(3) Refusal or failure to issue 

(1) In General 

In the absence of statute to the contrary, an execu¬ 
tion on a Judgment of a court of record may be Issued 
by the clerk of the court, or by a person to whom the 
clerk has properly delegated his authority. 

In the absence of statutory designation of the 
officer or person who may or must issue execution, 
the general rule is that the judge or justice of an 
inferior court which has no clerk shall issue it, 
while if the court has a clerk it shall be issued by 
the clerk.® It follows that generally, in courts of 
record, the clerk of the court is the proper officer 
to issue execution.® Further, as a general rule an 
execution should be issued only by the clerk of the 
court in which the judgment was rendered,^® un¬ 
less jurisdiction of the matter has been transferred, 
by statute, to another court.^^ 

The clerk of court has no authority to issue ex¬ 
ecution, except on a judgment's which remains un¬ 


§ 56 

satisfied.^® Where, however, satisfaction is not 
entered on the record, an execution issued is not 
void but only voidable.^^ The clerk can issue only 
the form of writ prescribed by the judgment, where 
a form is prescribed.^® 

If a party against whom judgment has been re¬ 
covered appeals from the clerk's taxation of costs, 
the clerk has no right to issue execution until the 
question has been settled by a judge according to 
usage.i® 

Delegation of authority. It is not indispensable 
to the regularity of an execution that the minis¬ 
terial act of issuing it should be performed by the 
clerk of the court or his duly qualified deputy, 
where the officer may delegate his authority.!*^ 
Where, however, the clerk of the court is the only 
person authorized to issue an execution, one is¬ 
sued by an attorney is invalid.i® 

(2) Authority from Creditor 

In the absence of statute to the contrary, the clerk 
of court has no authority to issue execution without the 
direction of the judgment creditor or his attorney or 
assignee. 

Unless authorized by statute,i® the clerk has no 
power to issue an execution without the direction 
of the judgment creditor or his attorney, because 
the clerk is not a party to the judgment and has no 
control over it.®® The clerk has no right to issue 
an execution of his own motion®^ in order to col¬ 
lect his fees,®® or to issue execution for the bene¬ 
fit or at the suggestion of interested parties, other 


Execution sales see infra §§ IS-S- 
252. 

5. Kan.—Hansford v. Burdge, 55 P. 
4T2. *. Kan.App. 162. 

23 C.J. p 363 note 8il. 

6. Tex.—Richards v. Belcher, 25 S. 
W. 740, 6 Tex-Oiv-App. 284. 

23 C.J. p 363 note 82. 

7. Qa.—Martin v. Craven, 5-5 S.E. 
962. 126 Ga. 7>80. 

2*3 C.J. p 363 note 83 [a]. 

8. l^hilippine.—Hldalg^o v. Cross- 
field, 17 Philippine 4&6. 

9. Mo.—State ex rel. and to Use 
of City of St. Louis v. Priest, 162 
•S.W.'2d 109. 

23 C.J. p 363 note S'S. 

10. Wyo.—Wyoming Central Irr. Co. 
V. Laporte, 188 P. 360, 26 Wyo. 
522. 

23 C.J. p 363 note 86. 

11. Tex.—Masterson Irr. Co. v. 

Foote. Clv.App., S.W. 64'2. 

2*3 C.J. p 863 note 87. 

12. La.—^Strother v. Richardson, 30 
La.Ann. 1269. 

23 C.J. p 364 note 88. 


Judgment or decree as basis for ex¬ 
ecution see supra §§ 5-10. 

13. Or.—Snipes v. Bcezley, 5 Or. 
420. 

23 C.J. p 361 note 89. 

14. Ala.—Henderson v. Planters’ & 
Merchants’ Bank of Ozark, 50 So. 
493, 178 Ala. 420—Boren v. Mc- 
Gehoe, 6 Port. 4*32, 31 Am.D. 6'l)'5. 

18. Tenn.—Hurst v. LI ford, J'l 
Heisk. 622. 

23 C.J. p 361 note 92 [a]. 

16. Mass.—Winslow v. Hathaway, 1 
Pick. 211. 

17. Ala.—McMahan v. Colclough, 2 
Ala. 68. 

2-3 C.J. p 365 note 9. 

Oral dalegatloa 

The delegation of power may be 
oral.—Henderson v. Planters* & Mer¬ 
chants’ Bank of Ozark, 59 So. 493, 
178 Ala. 420. 

18. N.Y.—Thompson v. Jenks, 2 
Abb.Pr.,N.S., 229. 

19. Ga.—Byers v. Black Motor Co., 
16 S.E.2d 478, 65 Ga.App. 773. 

23 C.J. p 364 note 94. 
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Znstraotioiui by tliird person 

A.s superior court clerk had right 
to perform ministerial act of issuing 
execution in the test of judge of 
such court after verdict and Judg¬ 
ment thereon, without instruction by 
corporate plaintiff in judgment to do 
so, fact that corporation’s sto<*khold- 
er requested its issuance did not 
invalidate execution.—Byers v. Black 
Motor Co., supra. 

89. Ala.—Bradford v. Carson, 137 
So. 426, 428, 223 Ala. 5'94, citing 
Corpns Juris —Kaplan v. Potera, 
lOS So. 177, 213 Ala. 3'34. 

Mo.—State ex rel. and to Use of 
City of St. Louis V. Priest, 152 S 
W.2d 100. 

Va—Fitzgerald v. Campbell. 109 S. 
E. 308, 310, 131 Va. 486, citing 

Corpus Jnris. 

23 C.J. p 364 notes 94, 95. 99. 

91. Mo.—People’s Sav Bank v. Mc¬ 
Dowell, App.. 204 S.W. 406. 

2’3 C J. P 3-6 1 note 95. 

28. Ill —Wickliff V. Robinson, 18 
111. 145. 
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than the party obtaining the judgment.23 A party 
is not bound by a proceeding under an execution 
issued without his authority or that of his attor¬ 
ney, even though it is the custom of the clerk 
to issue execution without such authority.^B In 
the absence of proof, however, it will be presumed 
that the clerk issued an execution under the direc¬ 
tion of the person who had control of it.2« 

Application by attorney. The issuance of an 
execution is not such an act as requires the direct 
agency of the attorney of record, and plaintiff 
may himself order the clerk to issue an execu¬ 
tion,*27 or the application may be made through 
any attorney or agcnt.28 

Assignee of judgment. It is the duty of the clerk 
to issue an execution on the demand of an assignee 
of the judgment, on the production by such as¬ 
signee of sufficient evidence of his ownership.29 

Ratification of unauthorized issuance. The issu¬ 
ance of an execution without the order of the par¬ 
ty entitled thereto may be ratified by him, and, if 
he acquiesces in the issuance of the writ, the irreg¬ 
ularity will be deemed to have been waived.30 

(3) Refusal or Failure to Issue 

Where the record of the court shows a proper Judg¬ 
ment or decree authorizing It, the clerk of court must, 
on application by the proper party, issue a writ of execu¬ 
tion. 

It is the duty of the clerk to issue a writ of ex¬ 
ecution on the oral or written demand or request 
of the holder of the judgment,3i specifying, where 
there is a choice, the particular kind of writ de- 
sired.32 Jhe issuance of an execution is a min¬ 
isterial duty;33 and if the application for the writ 


proceeds from a proper party the clerk has no ju¬ 
dicial discretion to exercise, and the only inquiry 
he can make is whether the record of the court 
shows a judgment or decree authorizing the issu¬ 
ance of the writ.34 The difficulty of executing the 
judgment because of the uncertainty of the decree 
is no concern of his.^B Likewise it is no concern 
of the clerk that plaintiff applied for his execu¬ 
tion after a long delay, if the application was made 
within the period of the statute of limitations.^® 

Remedy for refusal. The usual remedy for the 
wrongful failure or refusal of the clerk to issue 
execution is mandamus, see the C.J.S. title Man¬ 
damus § 97, also 38 C.J. p 638 note 3 et seq, or an 
action on the official bond of the clerk.37 in some 
states an appeal may be taken from the clerk’s re¬ 
fusal, which appeal can be heard at chambers in 
another county.®3 

§ 57. Conditions Precedent 

On Ittuing execution, conditions precedent prescribed 
by statute or by the Judgment must be complied with. 

Compliance must be had with the provisions of 
statutes, or with the terms of the judgment, speci¬ 
fying the conditions under which an execution may 
be issued.®® 

§ 58. - Notice and Demand 

In the absence of statute it is not necessary that, 
prior to the issuance of a writ of execution, notice be 
given to the adverse party although in some Jurisdictions 
it has been held necessary that a demand for payment 
be made. 

There is authority that it is not necessary that 
a demand for payment be made prior to the issu- 


23. Mo.—^People's Sav. Bank v. Mc¬ 
Dowell, App., 204 S.W. 406. 

24, Va.—Fitzgerald v. Campbell, 
109 S.E. 30'8, 310, I3l Va, 486, 
quoting Cozpiui Juvle. 

25^ Mo.—Davis v. McCann, 44 S.W. 
795, 143 Mo. 17'2. 

28. Ill.—Niantlc Bank v, Dennis, 37 
Ill. 381. 

23 C.J. p 364 note 4. 

27. Cal.—Jones y. Spears, 66 Cal. 
1<63. 

28. 'Mo.—Davis v. M<^Cann, 44 S.W. 
7815, 143 Mo. 172. 

23 C.J. p 364 note 6. 

29. Tenn.—^Williams v. Cantrell, 124 
•S.W.2d 2*9, 3'2, 22 Tenn.A'pp. 443, 
citing Corpus Juris. 

23 C.J. p 305 note 7. 

aOL Ind.—Johnson v. Murray, 13 N. 
K 273, 1113 Ind. 154, 2 Am.fS.R. 
174. 

33 C.J. p 366 note 8. 

31. Mo.— ^tate ex rel. and to Use 


of City of St. Louis v. Priest, 15'2 
S.W.2d 109. 

23 C.J. p 365 notes li2, 13. 

32. Vt.—Smith V. Howard. 41 Vt. 
74. 

33 C.J. p 3615 note 14. 

33. Cal.—Erickson v. Municipal 

Court of City and County of San 
Francisco, 2-9 P.2d 192, 219 Cal. 737 
—^Adams v. Bell, 27 P.2d 767, 758, 
219 Cal. 503, citing Corpus Juris. 

Mass.—City of Boston v. Santosuos- 
so, 31 N.E.2d 572, 308 Mass. 202. 

2*3 C.J. p 305 note 16. 

34. Cal.—Adams v. Bell, 27 P.2d 
767. 219 Cal. m. 

23 C.J. p 365 note 17. 

35. Ky.—Burton v. McFarland, 3 
Ky.L. 5>34. 11 Ky.Op. 428. 

2*3 C.J. p 36i5 note 18.[aj. 

36. Mo.—State v. Renlck, 67 S.W. 
713, 1'57 Mo. 2*92. 
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37. Cal.—Miller v. Sanderson, 10 
Cal. 489. 

23 C.J. p 365 note 21. 

38. N.C.—McCaskill v. McKinnon. 
28 S.E. 266. 121 N.C. 192, 6'1 Am.S. 
R. 65*9. 

39. Neb.—General Car Advertising 
Co. V. Barnebey. 270 N.W. 3U'8, 
131 Neb. 850. 

Okl.—Jareckj Mfg. Co. v. Fleming, 
‘38 P.2d 925, 170 Okl. 70—Williams 
V. Ross, 22*3 P. 137, 97 Okl. 119. 
Pa.—City of Philadelphia v. Letter, 
Pa.Dist. & Co. 16’9—Bernecker. 
to Use, v. Litzenberger, 20 Pa.Di8t. 
& Co. 2818—^LogUn v. Oriffln, 11 Pa. 
Dist. 454. 26 Pa.Co. 2*38—Newpher 
V. Becker, 52 York Leg.Rec. 103. 
23 C.J. p 366 note 23. 

Effect of death of parties after Judg¬ 
ment see Infra § 65. 

Quashing of vsudltloul supouas 
was not necessary before execution 
could issue on Judgment.—^Lansdale 
V. Findley, Hard., Ky., 151. 
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ancc of an execution;^® but in some jurisdictions, 
and under certain circumstances, execution will 
not be allowed to issue until after a demand for 
satisfaction of the debt.^l 

Notice, In the absence of statute, no notice is 
necessary before issuing an execution, since it is 
assumed that defendant will take notice of what 
will follow the judgment |>ut a defendant can¬ 
not complain that he had notice.^3 

Under some statutes, however, notice of judg¬ 
ment must be served on the parly against whom it 
is rendered before the writ can issue.^^ Thus un¬ 
der some statutes notice must be given where an 
execution against real estate is issued to a county 
other than that in which defendant resides but 
a sale of land under execution without notice to 
the judgment debtor who is a nonresident of the 
county is not necessarily void.^® 

§ 59. — Leave of Court 

a. Necessity 

b. Procedure to procure 

a. Necessity 

(1) In general 


(2) Lapse of time 

(3) Effect of failure to obtain 

(1) In General 

In ths absence of statute requiring It, leave of court 
Is ordinarily unnecessary to authorize the issuance of 
an execution on an unconditional Judgment. 

In the absence of statutory provision requiring 
it, leave of court is ordinarily not necessary to 
authorize the issuance of an execution,^*^ at least 
where execution is authorized in the judgn^icnt;^® 
and an application for leave of court which is not 
required is not an election of remedies depriving 
the creditor of the right to issue execution without 
leave.4® 

Some statutes, however, prohibit the issuance of 
an execution without an order of court, which 
provisions are usually applicable to special execu¬ 
tions or executions which are sought by plaintiff 
before the usual time for their issuance;®® and a 
judgment which has been opened to let in a de¬ 
fendant cannot be enforced by execution without 
special leave of court.®! 

Conditional judgment. Where the judgment un¬ 
der which execution is sought is conditional, the 
authorities appear not to be in entire harmony as 
to the necessity for obtaining leave of court.®2 


40. Tex.—Polk V. Holland Texas 
Hypotheek Bank, Civ.App., 66 S. 
W.2d 1112. 

41. Wis.—Eaton v, Toungs, 41 Wls. 
607. 

SxeciLtloiL agrainst corporatioa 

Pa.—Hnssall v. Union Canal Co., 2 
Pa.Co. 147. 

Absence of demand as affecting costs 

The objection that a demand was 
not made before issuing execution 
affects only the costs and then only 
In ca.se the money has been tendered. 
—Adams v. Tracy, 13 Mo.App. 679. 

42. Cal.—Foster v. Young, 156 P. 
476, 172 Cal. 317. 

23 C.J. p 366 note 27. 

axeention on report of referee 
cannot issue before notice to the ad¬ 
verse parly or until the expiration of 
four days.—Barre v. Affleck, 2 
Yeates, Pa., 274. 

43. U.S.—Ferguson v. Baron, Pa., 2 
Dali. 113, 1 D.Ed. 311. 

44. La.—Metairie Bank in Liquida¬ 
tion V. Lecler, App., 4 So.2d 573. 

23 C.J. p 366 note 29. 

Pnrpose of notice 
Under statute providing that 
where Judgment has been rendered 
against a defendant on whom per¬ 
sonal service was not made, execu¬ 
tion cannot issue until expiration of 
ten days counting from the notiflea- 


tlon, the requirement that such no¬ 
tice be given was not Intended to 
give to defendant any right to set up 
any defense which should have been 
resorted to prior to Judgment but to 
give him only those rights which 
are accorded to any defendant 
against whom there has been ren¬ 
dered a Judgment which is final so 
far as court which rendered it is 
concerned, and which may he revis¬ 
ed, set aside or reversed only in one 
of the statutory methods.—Metairie 
Bank in Liquidation v. Lecler, su¬ 
pra. 

Notice dispensed with 

Where judgment was rendered un¬ 
der Mexican rule, and in November, 
1897, defendant brought suit to en¬ 
join execution, in which injunction 
was dissolved, defendant having had 
his day m court, execution could is¬ 
sue without scire facias or other no¬ 
tice required by Act Congr. of the 
Republic, Dec. 29, 1837 (1 Cammel L. 
p 1462).—Clements v. Texas Co., 
Tex.Civ.App., 273 S.W. 993. 

45. Mo.—Dougherty v. Gangloff, 144 
S.W. 434, 239 Mo. 649. 

23 C.J. p 366 note 33. 

46. Mo.—Hobein v. Murphy, 20 Mo. 
447, 64 Am.D. 194. 

47. Ohio.—Kentucky Joint Stock 
Land Bank of Lexington, Ky., v. 
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Hellriesel, 18 N.KSd 620, 59 Ohio 
App. 467. 

23 C.J. p 367 note 36. 

After dissolution of injunction 
against execution 

Where the collection of a Judg¬ 
ment at law has been enjoined and 
the injunction has been subsequent¬ 
ly dis.«<olved, leave of court for issu¬ 
ance of an execution on the Judg¬ 
ment at law is not necessary.— 
Young V. Davis, 1 T.B.Mon., Ky., 162 
—23 C.J. p 367 note 40. 

Zhstallment pasrments 
Where a Judgment Is entered on a 
bond or note payable in installments, 
leave of court is not necessary for 
the issuance of execution for the 
installments as they become duo.— 
Chambers v. Harger, 18 Pa. 15—23 
C.J. p 367 note 41 [a]. 

48. N.Y.—Parascandola v. Auditore. 
213 N.Y.S. 463, 215 App.Div. 277, 
appeal dismissed 152 N.E. 432. 242 
N.Y. 671. 

49. N.Y.—Cooper v. Bailey, 74 N.Y. 
S. 667, 69 App.Div. 358. 

50. Va.—Shackelford v. Apperson, 6 
Gratt. 461, 47 Va. 451. 

23 C.J. p 367 note 37. 

51. Pa,—Savage v. Kelly, 11 Phila. 
625. 

58. Cal.—^Adams v. Bell, 27 P.2d 757, 
758, 219 Cal. 503, citing Corpus 

Juris. 
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According to some authorities a judgment rendered 
on a condition may not be enforced without spe¬ 
cial leave, according to other authorities it 
would appear that such leave is not essential.®^ 
At any rate, in such case the better and safer prac¬ 
tice would seem to be to present to the court the 
facts showing nonfulfillment of the condition, and 
obtain an order of court directing the issuance of 
the execution.®® 

(2) Lapse of Time 

Where the time to leeue executions at of course, 
as prescribed by statute or fixed by the common law, 
has elapsed, leave of court Is necessary to authorize an 
execution. 

Where the time to issue executions as of course, 
as prescribed by statute or fixed by the common 
law, has elapsed, leave of court is necessary, by 
statute in many jurisdictions, to authorize an ex¬ 
ecution.®® The fact that plaintiff has brought an 
action on his judgment and recovered a new judg¬ 
ment thereon does not prevent his obtaining leave 
to issue execution on a dormant judgment.®*^ 

Generally the granting or denial of the motion 
for leave is discretionary®® and each case must be 


decided on its own facts.®® Such discretion must, 
however, be exercised in conformity with the spirit 
of the law and in a manner to subserve and not 
to impede or defeat the ends of substantial jus¬ 
tice;®® and where the judgment is wholly unpaid 
the court under some circumstances has no discre¬ 
tion to deny the motion.®^ Where execution could 
not have been issued within the period prescribed, 
and where the statute of limitations has not barred 
the judgment or a considerable portion thereof, 
the issuance of an execution is regarded more as a 
matter of right than of judicial discretion, except 
in the face of unusual circumstances.®® 

A motion for leave to issue within the required 
time, to which motion the attention of the court 
was not called until after the statutory period had 
run, has been denied on the ground that it was the 
business of plaintiff to see that the motion was 
called to the attention of the court and acted on 
within the statutory period.®® In those jurisdic¬ 
tions where leave of court is required for issu¬ 
ance after a certain period from the rendition of 
the judgment, leave of court will not be granted 
where the period of limitation of the life of the 


63. Pa.—Triveley v. Krouse, 2 Pa. 
Com.Pl. 254. 

BalMia on oontUnganoy 
Where a Judgment is to be re¬ 
leased on performance of a certain 
act by defendant, leave of court is 
not necessary to the issue of an 
execution, if the act has not been 
performed within a reasonable time. 
—Miller V. Milford, 2 Serg. & R., Pa., 
35. 

64. Jndgmeiit to bs ■atisflsd in part 
by nota 

Where a decree was rendered for 
a specifle sum of money, with leave 
to defendant to satisfy the same by 
paying a part thereof in cash and 
giving his note with security for 
the balance, on the failure of de¬ 
fendant to comply with the terms of 
the decree, plaintiff had a right to 
enforce it by having an execution 
issued without any further order or 
decree of the court.—Coulter v. 
Liumpkin, 21 S.E. 461, 94 Ga. 225. 

65. Cal.—Adams v. Bell, 27 P.2d 
757, 219 Cal. 503. 

ABBimiiag that clerk has author¬ 
ity to aeoertaln the facte concerning 
the fulllUment of the condition, the 
proof thereof must necessarily be 
factual and complete.—^Adams v. 
Bell, supra. 

66 . N.T.—Partridge v. Moynihan, 
110 N.Y.S. 639, 69 Mlsc. 234. 

Or.—Murch v. Moore, 2 Or. 189. 

23 C.J. p 367 note 44. 

Time for issuance of execution eee 
infra S 66. 


1 57. N.Y.—Small v. Wheaton. 2 Abb. 
Pr. 316. 

58. Cal.—Saunders v. Simms, 190 P. 
806, 183 Cal. 167—Atkinson v. At¬ 
kinson, 96 P.2d 824, 35 Cal.App.2d 
706—Greeley v. Suey Sing Benev. 
Ass'n, 83 P.2d 54. 28 Cal.App 2d 
636—McClelland v. Shaw, 72 P.2d 
226, 23 Cal.App.2d 107—Mohr v. 
Riccomi, 58 P.2d 669, 14 Cal.App. 
2d 416. 

N.Y.—Manger v. Golding, 210 N.Y.S. 
703, 214 App.Dlv. 786—Schiller v. 
Weinstein, 94 N.Y.S. 763, 47 Mlsc. 
622. 

23 C.J. p 368 note 51. 

Mere lapse of time after entry of 
judgment does not deprive the trial 
court of power to order issuance of 
execution.—Bank of America N. T. 
& S. A. v. Katz. 113 P.2d 769, 46 Cal. 
App.2d 138—Faias v. Superior Court 
in and for Alameda County, 24 P.2d 
667, 133 Cal.App. 626—Welk v. Con¬ 
ner, 282 P. 963, 102 Cal.App. 286— 
23 C.J. p 368 note 52 [a]. 

Bffeot of denial of motioa 
Judgment creditor is not neces¬ 
sarily prejudiced by denial of motion 
for leave to issue execution after 
lapse of five years, since he may 
bring action on Judgment.—Manger 
V. Golding, 210 N.Y.S. 703, 214 App. 
Div. 786. 

58. Cal.—Brown v. Newby, 103 P.2d 
1018, 39 Cal.App.2d 616. 

Motioa held properly granted 
Cal.—Brown v. Newby, supra—Peers 
V. Stoll, 90 P.2d 119, 32 Cal.App.2d 
611—-Greeley v. Suey Sing Benev., 
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[ Ass‘n. 83 P.2d B4, 38 Cal.App.Sd 
636—Corcoran v. Duffy, 64 P.2d 
735. 18 Cal.App.2d 658—Mohr v. 
Rlccomi, 68 P.2d 659, 14 Cal.App. 
2d 416—Hlumer v. Madden, 16 P. 
2d 319, 128 Cal.App. 22. 

Motion held properly denied 
Cal.—Keil v. Gray, 82 l».2d 471, 28 
Cal.App.2d 297. 

Motion held improperly denied 

Cal.—Passow v. Bell, 81 P.2d 224, 
27 Cal.App.2d 360—McClelland v. 
Shaw, 72 P.2d 226, 23 Cal.App.2d 
107. 

GO. Cal.—Atkinson v. Atkinson. 96 
P.2d 824, 36 ral.App.2d 705—Kell 
v. Gray, 82 l’.2d 471, 28 Cal.App. 
2d 297—City of Los Angeles v. 
Forrester, 66 P.2d 277, 12 Cal. 

App.2d 146—Demens v. Huene, 266 
P. 389, 89 Cal.App. 748. 

23 C.J. p 368 note 52. 

61. Bneontion withheld in debtor’s 
interest 

Where Judgments are for money 
only and are wholly unpaid, and exe¬ 
cution has been previously withheld 
in the interest of the Judgment debt¬ 
or, which is in financial difficulties, 
the court has no discretion to deny 
motions for leave to issue execution 
more than five years after the Judg¬ 
ments were entered.—^Application of 
Molnar, 1 N.Y.S.2d 866, 263 App.Dlv. 
896. 

63. Cal.—^Atkinson v. Atkinson, 96 
P.2d 824, 36 Cal.App.2d 705. 

63. Mont.—Peters v. Vawter, 26 P. 
438. 10 Mont 201. 
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judgment has run.®^ Leave to issue execution aft¬ 
er the lapse of the prescribed period should be de¬ 
nied where an agreement has been made between 
the parties and carried out.®® 

(3) Effect of Failure to Obtain 

Execution lesued without leave of court, when leave 
should be obtained, la ordinarily considered voidable 
and not void. 

While execution issued without leave of court, 
when leave should be obtained, has been held 
void,®® ordinarily the writ is deemed voidable and 
not void®7 and objection thereto can be raised, not 
by another creditor, but only by the debtor.®® 

b. Procedure to Procure 

(1) At common law 

(2) Under statute 

(1) At Common Law 

Scire facias was the proper proceeding at common 
law when leave was necessary to Issue execution. 

Scire facias was the proper proceeding at com¬ 
mon law when leave was necessary to issue exe¬ 
cution.®® Scire facias to show cause why an ex¬ 
ecution should not be issued may be served on the 
judgment defendant alone if alive, and if dead on 
his executors or administrators,^® or on his heirs 
or terre-tenants, as the occasion may require.^^ 
The defendant could plead to a scire facias 
and, since the object of the scire facias was mere¬ 
ly to give defendant a day in court to show cause, 
defendant might waive this benefit.^® 
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(2) Under Statute 

(a) In general 

(b) Matters considered 

(a) In General 

Compliance must be had with etatutea prescribing 
the procedure to be followed in obtaining leave of court 
to issue an execution. 

Other forms of proceedings for obtaining execu¬ 
tion have been substituted by statute for the old 
proceeding by scire facias,^4 and such statutes 
must be complied with.^® A motion for an order 
directing execution to issue, made after the ter¬ 
mination of the period within which execution 
would have issued as of course, is not an action to 
revive a judgment, but a step in an action al¬ 
ready commenced.^® 

Time for application. Leave of court must be 
applied for within the time fixed by statutc.'^^ The 
statute may permit the application to be made in 
vacation when sufficient reason therefor is shown 
to exist."^® 

Parties, An application for leave to issue execu¬ 
tion may be made by the assignee in the name of 
the judgment creditor unless he objects.'^® The ex¬ 
ecutrix of a deceased person may join with the 
survivor in an application for leave to issue after 
five years.®® 

Application. Under some statutes no formal 
pleadings are necessary in proceedings to obtain 
leave of court by motion ;®i but other statutes re¬ 
quire that a petition for leave should be properly 


64. N.C.—Berry v. Corpening, 90 N. 
C. 395. 

23 C.J. p 367 note 47. 

65. rive jean 

N.y.—Manger v. Golding. 210 N.T.S. 
703, 214 App.Dlv. 786. 

66 . N.C.—Lytle v. Lytle. 94 N.C. 
683. 

23 C.J. p 368 note 61. 

67. Wls.—Jones v. Davis, 22 Wls. 

421. 

23 C.J. p 368 note 63. 

6& Pa.—Sherrard v. Johnson, 44 A. 

252. 193 Pa. 166, 74 Am.S.R. 680. 
69. Ind.—Gibson v. Green, 22 Ind. 

422. 

23 C.J. p 368 note 66 [a], [b]. 

70- Pa.—Righter v. Rittenhouse. 3 
Rawle 273. 

71. Ind.—^Elliott v. Moore, 5 Blackf. 
270. 

23 C.J. p 369 note 67. 

72. Ind.—Hoagland v. Roe, 8 Ind. 
276. 

23 C.J. p 370 note 91. 

73- Va.—Beale v. Botetourt, 10 
Gratt. 278, 51 Va. 278. 

33C.J.S.-13 


74. Ind.—Gibson v. Green, 22 Ind. 
422. 

23 C.J. p 369 note 70. 

75. N.y. —Lyons Nat. Bank v. Shu¬ 
ler. 101 N.y.S. 62, 116 App.Dlv. 
859. 

76. Cal.—Peers v. Stoll, 90 P.2d 119, 
32 Cal.App.2d 611. 

77. Tea jean 

S.C.—First Nat. Bank v. Carolina 
Midland Warehouse Co., 82 S.E. 
406, 98 S.C. 168. 

78. Mich.—Christler v. Locke, 61 N. 
W. 263. 103 Mich. 86, 87. 

23 C.J. p 369 note 74. 

79. N.y. —Wilgus v. Bloodgood, 33 
How.Pr. 289, 

28 C.J. p 369 note 71 [a]. 

Addition of names of snooeeslve 
asslgmees of plaintiff's claim did not 
vitiate latter's motion for execution 
on Judgment for her.—Troy v. Troy, 
16 P.2d 290, 127 Cal.App. 489. 
Assignment of deone to one paying 
indeMedness 

Where decree was rendered against 
individual defendant primarily and 
against banking company secondari- 
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ly and trust company, assuming lia¬ 
bilities of banking company, paid de¬ 
cree and took an assignment there¬ 
of. the trust company could file mo¬ 
tion for decree over against individ¬ 
ual defendant and for issuance of 
execution and give individual de¬ 
fendant notice.—^Williams v. Cantrell, 
124 S.W.2d 29. 22 Tenn.App. 443. 

80l N.y.—I n re Armstrong, 71 N.Y. 

S. 951. 35 Misc. 327. 

23 C.J. p 369 note 72. 

81. Ind.—Plough v. Reeves, 33 Ind. 
181. 

23 C.J. p 370 note 89. 

Bffset of pleadings 
Although a statute which regu¬ 
lates the practice neither contem¬ 
plates nor requires the use of plead¬ 
ings on the hearing, yet the fact that 
the lower court determined the q'les- 
tion on pleadings is not a ground for 
error.—Van Devanter v. Nixon, 21 
N.E. 203. 6 Ind.App. 304. 

Pleading payment 
Under a former practice in some 
of the states, defendant might ap¬ 
pear and, in answer to a motion for 
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verified.82 An application by one not plaintiff for 
leave to issue execution, which avers that the ap¬ 
plicant owns the judgement, is sufficient without 
setting out the facts supporting that conclusion.^^ 
The irregularity caused by the omission to state 
that the judgment was rendered in the court in 
which the motion is made is cured by a finding to 
that effect.*^ 

A defect in the form or in the substance of an 
affidavit required by statute to accompany a mo¬ 
tion to issue execution does not affect the jurisdic¬ 
tion of the court to hear the motion, but it is suf¬ 
ficient ground for denial of the motion unless it is 
cured by evidence taken at the trial.^B The af¬ 
fidavit need not set forth the judgment or a copy 
of it;86 it is necessary and sufficient that it show 
that the judgment remains wholly or partly un¬ 
satisfied.®'^ 

Notice of motion. Notice of the motion for leave 
to issue execution is ordinarily necessary,®® al¬ 
though under some statutes it may be made with¬ 
out notice,®® where the clerk refuses to issue execu¬ 


tion.®® 

Service of notice of the motion is sufficient where 
made on the attorney for the judgment debtor, or 
on the attorney for the executor of such debtor.®^ 

(b) Matters Considered 

On a hearing to determine whether execution ehafl 
laaue, the main conelderatlon Is whether or not the 
Judgment has been satisfied. 

On application for leave to issue execution the 
validity of the judgment and the proceedings lead¬ 
ing up to it cannot be questioned.®® Only circum¬ 
stances arising after entry of judgment can be 
considered.®® The sole question as to the judgment 
usually is whether or not it has been satisfied;®^ 
and execution cannot issue unless the judgment 
plaintiff establishes by satisfactory evidence that 
the judgment or a part thereof remains unpaid.®® 
However, the court may consider matters render¬ 
ing the enforcement of the judgment inequitable.®® 
Conflicts in the evidence are addressed to the trial 


leave to Issue execution on a dor> 
mant judgment, might plead pay¬ 
ment in satisfaction of the judg¬ 
ment,—Reeves v. Plough, 46 Ind. 360. 
limiting Plough v. Reeves, S3 Ind. 
181. 

82. N.Y.~Matter of Howell, 2 Redf, 
Surr. 299. 

83. Ind.—^Martin v. Orr, 96 Ind. 491. 

84. Ind.—Van Devanter v. Nixon, 81 
N.E. 203, 6 lnd.App. 304. 

6S. Cal.—Bennett v. Johansen, 103 
P.2d 1011, 89 Gal.App.2d 672. 

86. Ind.—^Verden v. Coleman, 23 
Ind. 49. 

87. Cal.—Brown v. Pacific Coast 
Agency, 200 P. 977, 63 Cal.App. 
788. 

23 C.J. p 369 note 77. 

Stating sJEonss fov failure to Isaue 
eoceoutloB. earlier 

Affidavit In support of motion for 
an order directing execution to is¬ 
sue on a judgment nineteen years 
after It was entered was not defec¬ 
tive in failing to set forth excuse 
for not taking out execution with¬ 
in five years after entry of the judg¬ 
ment—-Peers V. Stoll, 90 P.2d 119, 32 
Chl.App.2d 611. 

Q& Iowa.—^McConkie v. I<andt, 101 
N.W. 1121, 126 Iowa 317. 

23 C.J. p 369 note 83. 

Xa Oallfomia 

(1) Under statute, notice of mo¬ 
tion for leave to issue execution is 
necessary.—McColgan v. Scoble, 111 
P.2d 2, 48 Cal.App.2d 836. 

(2) Prior to the enactment of the 
statute the court had authority to 


> grant the writ on an ex parte mo¬ 
tion. 

U.S.—In rc Rebman, Cal., 160 P. 759, 
80 C.C.A. 694. 

Cal.—Creditors' Adjustment Co. v. 
Newman, 197 P. 334, 185 Cal. 509 
■—Doehla v. Phillips, 91 P. 330, 161 
Cal. 488. 

23 C.J. p 370 note 84 [a]. 

Bstttag aside frandulsut ooaveyanos 
as laotloiL for laavs 
An action to set aside a fraudu¬ 
lent conveyance, so that the prop¬ 
erty may bo subjected to the execu¬ 
tion of a judgment more than twen¬ 
ty years old, is not a proceeding, un¬ 
der Burns St.Anno1.1914 § 717, pro¬ 
viding that execution on a judgment 
over ten years old may be had only 
on motion after ten days* notice to 
the adverse party, and a showing 
that It has not been paid.—Pensing- 
er V. Jareckl Mfg. Co., 136 N.E. 641, 
78 lnd.App. 569. 

89. U.S.—Bayley v. Davis, D.C.Or., 
215 F. 165. 

23 C.J. p 370 note 84 [hj. 

9a Va.—Commonwealth v. Hewitt, 2 
Hen. & M. 181, 12 Va. 181. 

91. Cal.—McColgan v. Scoble, 111 P. 

2d 2. 43 Cal.App.2d 335. 

Ssrvlos held proper sad sattoisat 
Cal.—Widener v, Hartnett, 85 P.2d 
925. 30 Cal.App.2d 165. 

N.C.—Surratt v. Crawford, 87 N.C. 
372. 

23 C.J. p 369 note 83 [bj. 

Bsrvlos held lasmBoleat 
Cal.—McColgan v. Scoble, 111 P.2d 
2, 43 Cal.App.2d 336. 

98. Cal.—Credltorr* Adjustment Co. 
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V. Newman, 197 P. 334, 185 Cal. 
509. 

Pa —Newpher v. Becker, 52 York 
Leg Roc. 103. 

23 C.J. p 370 note 92. 

93. Cal.—^Weldon v. Rogers, 116 P. 
464, 159 Cal. 700. 

23 C.J. p 370 note 93. 

94. N.Y.—Schaie v. Zurhtman, 197 
N.Y.S. 149, 203 App.Dlv. 612. 

23 C.J. p 370 note 94. 

96. N.Y.—Partridge v. Moynihan. 

110 N.Y.S, 539, 59 Misc. 234. 

33 C.J. p 370 note 95. 

Bx parte statemeats 
On a hearing to determine whether 
to discharge a rule to show cause 
why an order should not be made 
directing the issuance of execution, 
the proofs on which the order issued 
were exhausted, and it was not the 
function of the court to make com¬ 
parisons of ex parte statements 
made in the briefs of the respective 
parties in order to extract from 
thorn such points of agreement as 
would be sufficient to form a com¬ 
posite factual basis for decision.— 
Hunterdon County Nat. Bank of 
Flemingten v. Packer, 5 A.2d 694, 
122 N.J.Law 377, affirming 1 A.2d 17, 
121 N.J.Law 24. 

Othsr suit psBdlng 
If another suit by other parties 
is pending, Involving petitioner’s 
right to a decree, the petition is 
properly dismissed.—Reese v. Wal¬ 
ler. 45 So. 468, 154 Ala. 453. 

96. Cal.—Creditors* Adjustment Co. 
V. Newman, 197 P. 334, 185 Cal. 
509. 
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court.®7 

It is no defense that an attachment had once been 
issued, the lien of which had ceased.®® If the par¬ 
ty against whom it is moved to have execution is¬ 
sue shows that he is the owner of a judgment 
against the movant, the court may require the for¬ 
mer to make a motion to set off his judgment 
against the one on which execution is sought;®® 
but if the movant on applying for execution com¬ 
plies with the requirements of the code, the court 
cannot, on mere proof of the existence of another 
judgment of which the party against whom it is 
moved to have execution is the owner, deny the 
application for execution.^ 

If the application is for a special execution, ex¬ 
trinsic evidence is admissible to show that particu¬ 
lar property is liable for payment of the judgment.® 

§ 60. - Order for Issuance 

While the order to Issue execution must conform 
to the usual requirements of a valid order, no technical 
form seems to be necessary. 

While the order to issue, or granting leave to 
issue, execution must conform to the usual require¬ 
ments of a valid order,® no technical form of or¬ 
der seems to be necessary.^ The denial of a mo¬ 
tion to restrain a sale of property in custodia legis 
is not a granting of leave to sell.® 

Under certain circumstances the order may be 
in the alternative,® or it may leave to the clerk the 
duty of ascertaining from the record the amount 
for which the execution may issuc.*^ 

On plaintiff's motion for issuance of execution, 
it is proper for the court of its own motion to is¬ 
sue an order to defendant to show cause why the 
motion should not be granted.® Ordering execution 


§ 61 

on motion after the lapse of the statutory five 
years, under which the judgment is partly satisfied, 
docs not preclude a further order for the satisfac¬ 
tion of the balance of the judgment.® 

An order for an execution amounts to an order 
for the enforcement of the judgment but such 
an order is void when issued on a judgment which 
is prima facie satisfied.^^ 

\ 

§ 61. Issuance on Transcript of Inferior 
Court 

I a. In general 
b. Procedure 

a. In General 

A statute authorizing the filing of a transcript of 
a Judgment of an Inferior court in a superior court, so 
as to make it a Hen on real estate, does not of itself 
warrant the issuance of an execution from the superior 
court. 

As shown supra § 10, statutes in many jurisdic¬ 
tions authorize the issuance of an execution out 
of the office of the clerk of a superior court, on a 
judgment rendered by an inferior court or a jus¬ 
tice of the peace, on filing a transcript of the judg¬ 
ment in the office of the clerk; but a statute au¬ 
thorizing the filing of the transcript of a judg¬ 
ment of an inferior court in the circuit court, so 
as to make it a lien on real estate, does not war¬ 
rant the issuing of execution from the circuit 
court,^® except where the statute so provides.^® 

It has been held that real estate cannot be sold 
under an execution issued by a county judge, but 
it is necessary to file a transcript of the judgment 
and have execution issued by the clerk of the cir¬ 
cuit court.^^ In some jurisdictions the clerk of 
the district court has no authority to issue cxecu- 


97. Cal.— Troy v. Troy, 16 P.2d 290, 
127 Cal.App. 489. 

98. Cal.—^Water Supply Co. v. Sar- 
now, 92 P. 667, 1 Cal.App. 586. 

99. N.T.—Betts v. Garr, 26 N.Y. 
383, reversing 1 Hilt. 411. 

1. N.Y.—Betts v. Garr, supra. 

8 . Minn.—Gregory Co. v. Cale, 133 
N.W. 75, 116 Minn. 608, 37 L.R.A., 
N.S., 166. 

3. N.C.—Badham v. Jones, 64 N.C. 
666 . 

23 C.J. p 370 note 1. 

niiag olsrk 

Until filed by the clerk an order 
granting leave to issue an execution 
on a Judgment is, under some stat¬ 
utes, of no force and effect.—Mc¬ 
Mahon V. Brown, 279 N.W. 638, 66 

S.D. 134. 


Plziag sum 

Order granting motion for execu¬ 
tion in stated sum *'or in s»ch sum 
as the court may determine is still 
due” on judgment is not meaning¬ 
less as fixing no sum, where the mo¬ 
tion was sufficiently definite and 
certain.—Troy v. Troy, 16 P.2d 290, 
127 Cal.App. 489. 

^ Mass.—P'isk y. Gray, 100 Mass 
191. 

23 C.J. P 870 note 2. 

5. M»».—Cobb V. Camden Sav. Bank, 
76 A. 667, 106 Me. 178, 20 Ann.Cas. 
647. 

6. N.Y.—Crouse v. Wheeler, 33 
How.Pr. 337. 

23 C.J. p 371 note 4. 

7. U.S.—Aspen Mining & Smelting 
Co. V. Wood, Colo., 84 P. 48, 28 
C.C.A. 376. 

23 C.J. p 371 note 6 [a]. 
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& Cal.—McAulifte v. Coughlin, 38 
P. 730, 106 Cal. 268. 

9. Cal.—^Weldon v. Rogers, 115 P. 
464, 159 Cal. 700. 

la Cal.—Water Supply Co. v. Sar- 
now, 82 P. 689, 1 Cal.App. 479 

11. Cal.—Brochier v. Brochior, 112 
P.2d 602. 17 Cal.2d 822. 

18. Ill.—People V. Wallace. 163 N.R 
820, 822, 332 Ill. 427, citing Corpus 
Juris, and reversing 247 lll.App. 
671. 

Mo.—Bailey v. Winn. 20 S.W. 21. 113 
Mo. 155. 

Filing transcript in sup<Tior court 
see the C.J.S. Judgments S 129, 
also 34 C.J. p 92 note 85 et seq. 

13. Kan.—Hansford v. Burdge, 65 
P. 472, 8 Kan.App. 162. 

14. Fla.—Ferrell v. Reed, 63 So. 935, 
60 Fla. 62. 
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tion on the transcript of a probate or county court 
judgment.^® The circuit court, or a similar des¬ 
ignated court of record, of the county in which the 
judgment was rendered is the proper court to 
which a justice’s judgment and proceedings should 
be certified.!® 

b. Procedure 

(1) In general 

(2) Filing and sufficiency of transcript 

(3) Issuance of execution 

(1) In General 

Compliance mutt be had with the provisions of stat¬ 
utes prescribing the procedure to be followed and the 
conditions to be fulfilled In the Issuance of an execution 
on the transcript of a Judgment of an Inferior court. 

Compliance must be had with the provisions of 
statutes prescribing the procedure to be followed 
and the conditions to be fulfilled in the issuance 
of an execution on the transcript of a judgment 
of an inferior court.!*^ 

Return of execution in inferior court. The is¬ 
suance and return of an execution in the inferior 
court is not necessary where not required by stat¬ 
ute.!® However, execution cannot, under some 
statutes, issue out of the court of record on the 
transcript unless an execution has previously is¬ 
sued from the inferior court or justice of the peace 
and been returned nulla bona,!® ^nd, under ether 
statutes, the issuance of an execution by the jus¬ 
tice of the peace, and a return by the officer of 
nulla bona, are prerequisites to the filing of a 
transcript in the court of record,®® except where 
the action in the justice’s court is aided by at¬ 
tachment.®! 

Where execution in the inferior court is re¬ 
quired, proof must be made of the issuance and re¬ 


turn;®® and it has been held that this should ap¬ 
pear by the certificate of the justice.®® No pre¬ 
sumption will be indulged from the issuance of an 
execution by the clerk of the court of record that 
the preliminary requirement has been complied 
with,®^ even where the execution issued by the 
circuit court clerk so recites.®® In some states, 
however, it has been held that the certificate of 
execution and return may be filed, by leave of 
court, nunc pro tunc,®® and that after the lapse of 
many years it will be presumed that the certificate 
was produced and filed.®*^ 

If an execution has issued in the inferior court 
and has been returned nulla bona, it must have 
been a valid one or it will be of no effect in ful¬ 
filling the preliminary requirement.®* The execu¬ 
tion must have issued out of the justice’s court 
within the period of limitations.®® The require¬ 
ments of the statute as to the return must be strict¬ 
ly followed by the officer making it,®® under the 
rule that in special statutory proceedings it must 
appear on the record that everything was done 
which the statute requires.®! The fact that the 
execution was returned before the expiration of 
the time set by statute for return may®® or may 
not®® render the execution invalid. A failure to 
comply with the requirement of the statute as to 
the issuance and return nulla bona in the lower 
court is not a mere irregularity, but renders an ex¬ 
ecution issued on a transcript under such condi¬ 
tions invalid.®^ 

Affidavit in lieu of execution, A method author¬ 
ized by statute in some states, instead of issuing 
an execution out of the justice’s court and having 
it returned nulla bona, is to make an affidavit that 
the judgment has not been paid,®* stating the 


16. Okl.—Garnett v. Goldman, 135 
P. 4JO, 39 Okl. 616—^McGinnis v. 
Seibert, 134 P. 396, 37 Okl. 272. 

16. Ind.—Stroud v. Davis, 6 Blackf. 
539. 

17. U.S.—Hawkins v. Wills, Ark., 
49 F. 506, 1 C.C.A. 339. 

A bond Is sometimes required.— 
Hawkins v. Wills, supra—23 C.J, p 
890 note 69. 

la, Minn.—^Hanson v. Bean, 63 N.W. 

871, 61 Minn. 646, 38 Am.S.R. 516. 
28 C.J. P 888 note 23. 

19. Ark.—^Massey v. Gardenhire, 12 
Ark. 638. 

28 C.J. p 887 note 7. 

aOi U.S.—^Hawkins v. Wills, Ark., 
49 F. 606, 1 C.C.A. 839. 

28 C.J, P 387 note 8. 

91. Ark.—^Massey v. Gardenhire, 12 
Ark. 638. 


aa. Mo.—Bauer v. Miller, 16 Mo. 
App. 262. 

23 C.J. p 387 note 10. 

as. Pa.—Frankem v. Trimble, 6 Pa. 
620. 

23 C.J. p 387 note 11. 

96. Mo.—^Reed v. Lowe, 63 S.W. 687, 
163 Mo. 619, 86 Am.S.R. 678— 
Langford v. Few, 47 S.W. 927, 146 
Mo. 142, 69 Am.S.R. 606. 
as. Mo.—Reed v. Lowe, 63 S.W. 687, 
163 Mo. 619, 86 Am.S.H. 678. 

96. Pa.—Guerin v. Guest, 3 Pa.L.J. 

R. Ill, 4 Pa.L.J. 471. 

23 C.J. p 388 note 14 [aj. 

a?. Pa.—^Laughlin v. Bunting, 1 Am. 
L.J. 271. 

23 C.J. p 888 note 15 [a]. 

96. Ill.—Wooters v. Joseph, 27 N. 

E. 80, 187 111. 113, 31 Am.S.R. 866. 
28 C.J. p 888 note 16 [aj. 
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». Ill.—Hay V. Hayrs, 66 Ill. 343. 

30. Mo.—Langford v. Pew, 47 S.W. 
927, 146 Mo. 142, 69 Am.S.R. 606. 

23 C.J. p 388 note 18. 

31. Ill.—Merrick v. Carter, 68 N.E. 
760, 205 Ill. 73. 

23 C.J. p 388 note 19. 

3a. Mo.—Reed v. Lowe, 63 S.W. 687, 
163 Mo. 619, 85 Am.S.R. 678. 

23 C.J. p 388 note 20. 

33. Ark.—Reeves v. Sherwood, 46 
Ark. 620. 

23 C.J. p 388 note 21. 

34. Mo.—Langford v. Few, 47 S. 
W. 927, 146 Mo. 142, 69 Am.S.R. 
606. 

23 C.J. p 388 note 22. 

35. Mloh.—Bigelow v. Booth, 89 
Mich. 622. 

28 C.J. p 388 note 24. 
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amount due^® and the insufficiency of defendant's 
goods to satisfy the judgment.®*^ The affidavit that 
the judgment in the justice's court was unpaid 
need not negative payment of the judgment to the 
clerk.®® Where an affidavit is necessary, it must 
have a venue®® and show in whose favor and 
against whom the judgment was rendered.^® 

Under some statutes it is held that the want of 
an affidavit does not make the writ void but only 
voidable while under other statutes the required 
affidavit is jurisdictional, and a want of it is a fatal 
defect.^® 

(2) Filing and Sufficiency of Transcript 

(a) In general 

(b) Form and contents 

(c) Effect of filing 

(a) In General 

A tranicript of a Judgment of an Inferior court must 
be filed at the proper time in order that a superior court 
may issue execution thereon. 

Proceedings with regard to transcripts of judg¬ 
ments of inferior courts must conform strictly to 
statute.^® The failure to file a transcript renders 
the execution void as well as all proceedings there¬ 
under;^^ but a transcript need not be recorded 
before execution may issue thereon,^® unless such 
recordation is required by statute.^® 

The transcript must be certified to the proper 
term of court.^*^ 

Time of filing. Generally the transcript cannot 
be filed before the time when an execution can be 
issued by the justice of the peace, and an execu¬ 
tion, on a transcript filed prematurely has been 
held void;^® and it must be filed in the court of 
record before the expiration of the period of time 


§ 61 

limited for executions in a justice's court,al¬ 
though it has been held that, where the statute 
limits the time to sue out execution on a justice's 
judgpnent, it applies only to executions in the jus¬ 
tice’s court, and does not prohibit the filing of a 
transcript of such judgment after the expiration 
of the statutory time, and within the statutory pe¬ 
riod for executions in courts of record, and the 
issuing of an execution within such latter period.®® 

X 

The transcript must be filed without material 
delay after the affidavit for the transcript is sworn 
to,®i but the filing is sufficiently timely if there is 
no such delay as might give rise to a presumption 
that payment was made after the date of the af¬ 
fidavit.®® 

(b) Form and Contents 

The form and contenta of the tranicript of an In¬ 
ferior court must conform to the requirements of the 
statute in order that execution may issue on It. 

The transcript must, with regard to its contents, 
comply with the statute®® and recite the facts nec¬ 
essary to authorize the issuance of an execution 
from the court in which the transcript is filed 
but where a transcript of the judgment is all that 
is required a full and perfect record of the proceed¬ 
ings in the justice’s court need not be filed.®® The 
transcript must show the jurisdictional facts on 
which the judgment in the justice’s or inferior court 
was founded, since such facts cannot be supplied 
after the execution is issued,®® and hence an ex¬ 
ecution is void where issued on a transcript which 
does not show that there was a proper service of 
process on defendant,®^ or that defendant appeared 
either personally or by attorney,®* or on a tran¬ 
script which is not officially signed and certified by 
the justice or by the judge of the inferior court.®® 


36. Mich.—Shepard v. Schrutt, 128 
N.W. 772. 163 Mich. 486. 

23 C.J. p 389 note 25. 

37. Mich.—Denver v. Connolly, 62 
N.W. 1003, 92 Mich. 649. 

23 C.J. p 389 note 26. 

38L Ind.—Dehority v. Wright, 101 
Ind. 382. 

39. Mich.—Hawkins v. Castenholz, 
137 N.W. 110, 171 Mich. 86. 


23 C.J. p 389 note 28. 

40. 81iowla«r held snfllclsiLt 


Mich.—Hawkins v. 

Castenholz, 

su- 

pra. 



41. Ind.—Mavity v, 

. Eastridge, 

67 

Ind. 211. 



42. Mich.—Bigelow 

V. Booth, 

39 


Mich. 622—Monaghan v. McKim- 
mie, 32 Mich. 40. 

43. 111.—Merrick v. Carter, 68 N. 
E. 760, 206 HI. 73. 


Mich.—O’Brien v. O'Brien, 3 N.W. 
233, 42 Mich. 15. 

44. N.T.—Dunham v. Reilly, 18 N.E. 
89, 110 N.Y. 366. 

W.Va.—Sterringer v. Mackie, 49 S.E. 
942, 67 W.Va. 63. 

45. Ind.—Davis v. Dietz, 2 Ind. 247. 

46. Ky.—Moseley v. Stroud, 80 S.W. 
1182, 118 Ky. 413, 26 Ky.L. 287. 

47. Ala.—Johnson v. Dismukes, 16 

So. 424, 104 Ala. 620. 

48. Mich.—Vroman v. Thomt>son, 3 
N.W. 306, 42 Mich. 146. 

2<3 C.J. p 389 note 34. 

49. S.D.—Phillips V. Norton, 101 N. 
W. 72‘7, 18 S.D. 630. 

23 C.J. p 322 note 17, p 3*89 note 36. 

60^ N.D.—^Enderlin Inv. Co. v. 

Nordhagen. 123 N.W. 340, 18 N.D. 
617. 


51. Mich.—Bigelow v. Booth, 39 
Mich. 622. 

52. Mich.—Perry v. Link, 297 N.W. 
68, 297 Mich. 50. 

53. Tenn.—Hall v. Heffly, 6 

Humphr. 444. 

93 C.J. p 389 note 36. 

54. Ill.—Hobson v. McCambridge, 
‘22 N.E. 82*3, 130 Ill. 367. 

23 C.J. p 389 note 39. 

55. Mo.—Franse v. Owens, 2'5 Mo. 
329. 

5a Mich.—Wedel v. Green, 38 N.W. 
638, 70 Mich. 642. 

57. Mich.—Wedel v. Green, supra. 

2*3 C.J. P 389 note 4'2. 

5a Mich.—^Wedel v. Green, supra. 
59. Mich —^Bigelow Y. Booth, 39 
Mich. 622. 

23 C.J. p 389 note 44. 
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If the statute requires a transcript of the judg¬ 
ment to be hied, it is not sufficient to file a mere 
abstract of the judgment.®® The transcript must be 
of a judgment properly rendered;®^ but, where a 
transcript of the proceedings under which the judg¬ 
ment is revived before a justice of the peace is 
filed in the court of record, a transcript of the orig¬ 
inal proceedings is not necessary.®^ A certified 
copy of the judgment with the return need not 
appear in the record, and it may not be necessary 
that a copy of the execution issued from and re¬ 
turned to the lower court should be embodied in the 
transcript.®® 

Variance between judgment and transcript. The 
justice’s transcript should correspond with the 
judgment rendered by him;®^ but as long as there 
is no change in meaning a variance in form is of 
no consequence.®® 

(c) Effect of Filing 

After a transcript of a Judgment has been filed In 
a superior court, the court which rendered the Judg¬ 
ment ordinarily loses control over all further proceed¬ 
ings, Including execution. 

When the transcript is duly filed in a superior 
court the usual rule is that it stands on the same 
footing, as to execution, as though it were a judg¬ 
ment recovered in the court of record.®® In most 
jurisdictions the justice of the peace, or lower 
court, as the case may be, can conduct no further 
proceedings on the judgment after it has been 
transcribed, but the court of record thenceforth has 
been held to have the control of all proceedings, 
including execution.®^ 

(3) Issuance of Execution 

(a) In general 

(b) Requisites and form of writ 


(a) In General 

Tha time when an execution may Issue on the tran¬ 
script of a Judgment of an Inferior court Is governed by 
the statute of limitations as to Judgments rendered In 
the court in which such transcript Is filed. 

After the transcript has been filed in the superi¬ 
or court, a judgment creditor or his attorney, not 
the clerk, has the right under some statutes to di¬ 
rect the issue of execution thereon.®® 

Time of issuance. The time when an execution 
on the transcript of an inferior court may issue 
is governed by the statute of limitations as to judg¬ 
ments rendered in the superior court,®® unless the 
statute fixes a different period for executions on 
transcripts of judgments.^® This is true, although 
an action on such judgment would have been barred 
by the running of the period for actions on judg¬ 
ments in the justice’s court.^i The time is com¬ 
puted however, from the rendition of judgment by 
the justice or other inferior court rather than from 
the time of the filing of the transcript.'^® 

Under some statutes, the clerk may issue an ex¬ 
ecution in vacation, since it is not necessary that 
there be an application to the court in term time.*^® 

Alias writ. If an execution is issued within the 
period of limitation and returned unsatisfied, an 
alias may be issued on the transcript after the pe¬ 
riod of limitation.74 

(b) Requisites and Form of Writ 

Compliance must be had with etatutee governing the 
requieitee and form of write of execution ieeuing on a 
tranecript of a Judgment of an inferior court. 

A writ of execution issuing on a transcript of a 
judgment of an inferior court must comply with 
statutory requirements.’^® The writ is ordinarily 


aa W.Va.—Sterrin^er v. Mackle, 49 
•S.E. 942. 57 W.Va. 63. 

61. Ill.—Johnson v. Hubbart, 109 
•N.E. 975, 269 111. 632. 

Mo.—Bain v. Chrisman, 27 Mo. 299. 
62.. Mo.—Bauer v. Miller, 1*6 Mo. 
AbP- 252. 

63. Mo.—Waddell v. Williams, 50 
Mo. 216. 

23 C.J. p S'S'S note 43. 

66 . N.Y.—Simpkins v. Page, 1 Code 
Rep. 107. 

2*3 C.J. p 390 note 49. 

66. N.C.—Womble v. Little, 74 N. 
C. 265. 

66 . N.D.^Enderlin Inv. Co. v. 
Nordhogen, 12(3 N.W. 3-90, IS N.D. 

e-n. 

2*3 C.J. p 390 note 61. 

Effect of filing transcript generally 
see the C.J.S. title Judgments S 


129, also 34 C.J. p 9*3 note 9 et 
seq. 

67. Del.—Herdman v. Cann, 7 Del. 
41. 

2*3 C.J. p 390 notes 5>3, 54. 

Ssaoutioa must Issiia to shmiff of 
the county once a transcript of a 
Judgment of the municipal court is 
filed in the office of the county 
clerk.—Corrigan v. Kahn, 198 N.Y. 
S. 766, 120 Misc. 161. 

68 . N.Y.—Brush v. Lee, 36 N.Y. 4*9, 
1 Transcr.A. 66, 3 Abb.Pr.,N.S., 204, 
34 How.Pr. 283, overruling 1(8 Abb. 
Pr. 398. 

2(3 C.J. p 390 note 66. 

Issuance of execution by clerk with¬ 
out creditor's authority see supra 
9 66 b (2). 

69. Iowa.—McCoy v. Coxe, 7 N.W. 
44. 51 Iowa 595. 

2(3 C.J. p 390 note 63. 
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Time for issuance of execution see 
infra 5 66. 

TO. Wis.—McCormick v. Ryan, 82 
N.W. 137, 106 Wis. 209. 

71. N.Y.—Raphael v. Mencke, 50 N. 

Y.S. 9'20. 28 App.Div. 91. 

2*3 C.J. p 391 note 6'5. 

73. N.D.—Holton v. iSchmarback, 
106 N.W. 36. 15 N.D. 38. 

23 C.J. p 391 note 66. 

73. Mo.—Scharff v. McGaugh, 10*3 
S.W. 550, 205 Mo. 344. 

74. Pa.—Moyer v. Sekenger, 16 
Wkly.N.O. 242. 

23 C.J. p 390 note 60. 

Issuance of alias writs generally see 
infra 9 65. 

76. fligiiatars of party or attorney 

Under some statutes the execution 
should be signed by the party or 
his attorney.—McDonald v. O’Flynn, 
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tested by the clerk under his official seal7® The 
fact that the execution recites the judgment as of 
the court of record, and not as a judgment of a jus¬ 
tice of the peace, is not objectionable.'^'^ The in¬ 
sertion of a name in the execution which did not 
appear among the parties in the judgment does 
not render the execution invalid.*^* 

The execution need not recite the previous issu¬ 
ance by the justice of the peace and the return 
thereon nulla bona;79 but if the statute requires 
the execution to recite the clerk with whom the 
transcript is filed and the time of such filing, an 
execution not containing such recitals is void. 

Comnvcmd to levy. It has been held that the ex¬ 
ecution on the transcript is not objectionable for 
lacking a clause commanding a levy on the goods 
and chattels of defendant.®^ 

§ 62. Issuance on Judgment on Appeal from 
Justice of the Peace 

Where an appeal Is taken from a Judgment of a 
Justice of the peace, execution is issuable on the Judg¬ 
ment of the appellate court, but not on the Judgment 
of the Justice. 

Where an appeal is taken from a justice's judg¬ 
ment, the appellate court can issue an execution on 
Its judgment,®2 since the appeal in such a case car¬ 
ries up the whole record for proceedings de novo.®® 
The execution is issuable on the new judgment and 
not on the justice’s judgment.®^ In such a case an 
execution cannot thereafter issue on a transcript 
of the first judgment docketed before the second 
judgment.®® 

Execution may ordinarily issue from the appel¬ 


late court on affirmance on certiorari,®® or on a 
dismissal for want of prosecution.®7 However, the 
appellate court ordinarily cannot issue execution 
where the proceeding is one in which the lower 
court could not have done so.®® 

§ 63. County to Which Execution May Issue 

a. In general 

b. Effect of irregular issuance 

a. In General 

Unlett authorized by etatute, ordinarily execution 
may not go beyond the territorial Juriediction of the 
particular court which rendered the Judgment. 

In the absence of statutory authorization, execu¬ 
tion cannot, at least in the first instance, go beyond 
the territorial jurisdiction of the particular court 
which rendered the judgment.®® 

By statute, executions, or at least certain ones, 
are required to be issued to the county of defend¬ 
ant's residence,®^ in which case execution may is¬ 
sue to the county or residence of any one of sev¬ 
eral joint defendants.® 1 If a mistake is made as 
to residence, the creditor may withdraw the writ 
and procure the issuance of one to the proper coun- 
ty.92 

Courts of general jurisdiction, that is, courts 
having jurisdiction throughout the territorial lim¬ 
its of the state, may issue an execution against 
property in any county in the state,®® even though 
the judgment debtor has property in the county 
where the judgment is entered.®^ Moreover, by 
statutes now existing in many states, execution may 
be directed into any county in the stale®® where 


2 Daly, N.T., 42—Simpkins v. Page, 
1 Code Rep.,N.Y.. 107. 

76L S.C.—Bragg v. Thompson, IS S. 
C. 572. 

2»3 C.J. p note 6'8 [a]. 

Form and contents of writ generally 
see infra S9 8*9—84. 

77. Pa.—Hamilton v. Dawson, 2 Pa. 
L.J.R. 3'57, 4 ra.L..J. 141. 

78. Ind.—Hume v. Condultt, 76 Ind. 
'598. 

78. Ark.—Massey v. Gardenhlre, 12 
Ark. 63*8. 

80. N.Y.—Dunham v. Reilly, 18 N. 
B. 89, 110 N.Y. 366. 

81. Del.—Daniels v. Alexander, 7 
Del. 39. 

23 C.J. p 391 note 74. 

88. 'S.D.—Wlnton v. Knott, 6’3 N.W. 

78*3, 7 S.D. 179. 

23 C.J. P 391 note 7*6. 

83. Ga.—Brown v. Wilson. 59 Go. 
604. 

Effect of appeal from Justice gen¬ 


erally see the C.J.S. title Justices 
of the Peace §§ 1156-^160, also 3*5 
C.J. p 784 note 51 et seq. 

84. Tex—McKay v. Irion, App., 1'6 
S.W. 123. 

85. Ill.—Gregory v. Hough, 171 Ill. 
App. 334. 

86. U.S—Walker v. Gibbs, Pa., 2 
Dali. 211, 1 L..Bd. 352. 1 Yeates 
255. 

23 C.J. p 391 note 79. 

87. N.J.—^Anonymous, 8 N.J.La*^ 
763. 

2*3 C.J. p 391 note 80. 

88. Pa.—Thomas v. Pyle, 2 Pa.Co. 
258. 

23 C.J. p 391 note 81. 

89. Okl.—Davidson v. Finley, 222 
P. 678, 9-6 Okl. 291. 

23 C.J. p 371 notes 9, 10. 

90. Miss.—Griffin v. Hickman, 46 
So. 73, 92 Miss. 266. 

23 C.J. p 371 note l^. 

91. Ind.—Doe v. Harter, 1 Ind. 427, 
2 Ind. 252. 


N.C.—Cape Pear Bank v. Stafford, 
47 NC. 98. 

92. Tenn.—Parrish v. Saunders, 3 
Humphr. 401. 

93. Ky.—Commonwealth v. Cald¬ 
well, 2 Bibb 8 

23 C.J. p 371 note 11. 

94. NY.—Brush v. Lee. 30 N.Y. 4*9, 

1 Transcr.A. 66, 3 Abb Pr.,N.S., 

204, 34 How.Pr. 28'3, affirming T8 
Abb.Pr. 3*98. 

95. Pla.—Virglnia-Carolina Chemi¬ 

cal Corporation v. Smith, 164 So. 
717, 121 Fla. 720—State ex rel. 

Shutt V. McCall, 138 So. 1, 103 
Fla. 804. 

23 C J. p 371 note 13. 

Special execution 

Iowa.—King v. Nelson, 94 N.W. 1095, 
120 Iowa 606. 

Where land lies In two counties, 

it may, under .«<ome statutes, be 
levied on and sold in either county. 
—Cade V. Lamed, 27 S.E. leO, 99 
Ga. 58S—2<3 C.J. p 371 note 19. 
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property of defendant is situated.®® Other statutes 
authorize, under certain conditions, the issuance 
of an execution into counties other than the one in 
which the judgment was rendered, or where de¬ 
fendant resides, where it is made to appear by the 
return of an execution nulla bona, or by affidavit, 
or otherwise, that defendant has no property in the 
county in which the judgment was recovered suf¬ 
ficient to satisfy the judgment.®*^ 

Testatum fieri facias. The practice at common 
law of obtaining execution of property situate in 
a county other than that in which the venue was 
laid by issuing what was called a testatum fieri 
facias is discussed in 23 CJ. p 371 note 21~p 372 
note 27. 

Examine Pocket Parts for later cases. 

b. Effect of Irregular Issuance 

An execution irregularly Isaued to a county other 
than that In which the Judgment was rendered it not 
abaolutely void. 

Where plaintiff has a choice under certain cir¬ 
cumstances, or on the doing of certain acts, as to 
the county into which the writ may be sent, and is 
authorized to have it directed to a county other 
than that in which the judgment was rendered, an 
execution irregularly issued into a county other 
than that in which the judgment was rendered is 
not absolutely void; and the sheriff will be justi¬ 
fied in executing it, and the title of a purchaser 
thereunder cannot be assailed collaterally.®® Where 
the statute requires that execution shall issue in the 
first instance to the county in which the judgment 
was rendered, an execution issued in the first in¬ 
stance to another county is not void,®® 

It may be presumed by all innocent purchasers 


and by the sheriff that an execution sent beyond 
the county of the venue is legally sent;^ but if the 
purchaser has notice of the irregularity the sale 
may be avoided.® No one who has no interest 
in the property levied on under an execution first 
issued to a county other than that in which judg¬ 
ment is rendered can take advantage of the irreg¬ 
ularity.® 

§ 64. — Docketing or Filing Transcript 

Under tome ttatutes an execution may be lesued to 
any county in which a transcript of the Judgment has 
been docketed or filed. 

Under some statutes a transcript of a judgment 
may be filed or docketed in a county other than the 
one where the judgment was rendered so as to be¬ 
come a lien on real estate in that county or for 
the purpose of executions.^ Such statutes may re¬ 
quire such docketing as a condition to the issu¬ 
ance of an execution to another county.® Under 
other statutes such docketing, while authorized, is 
not a condition precedent.® 

County from which execution issues. The rule 
is that an execution can issue only from the court 
in which the judgment was rendered, as distin¬ 
guished from the court in the county where the 
judgment is docketed or a transcript filed,and an 
execution issued from the other county is void,® 
unless it is otherwise provided by statute.® Where 
an execution is issued to another county, the courts 
of the other county have no control thereof.^® 

Issuance to another county before docketing 
therein. It has been held that although an execu¬ 
tion issued to another county before a judgment 
is docketed therein may be irregular it is not ab- 


99- La.—Lafon v. Smith, 3 La. 47<3. 

97. Ky.—^Durham v. Farmers' Bank 
& Trust Co., 280 S.W. m, 21'3 Ky. 
208. 

29 C.J. p 371 note 14, p 372 note 2'8. 
AflOftvlt held suSBcisut 
Ky.—^Durham v. Farmers’ Bank & 
Trust Co.. 280 S.W. 992, 21'3 Ky. 
208. 

96 . Minn.—Go wan v. Fountain, 52 
N.W. 630. 60 Minn. 264. 

29 C.J. p 3*73 note 39. 

Collateral attack on sale see infra i 
242. 

Title, rights, and liabilities of pur¬ 
chaser see Infra 8§ 284-i318. 

99 . Tex.-^abell v. Orient Ins. Co., 
5'6 S.W. 610, 22 Tex.Clv.App. 63'6. 
ZKwiBaaej of jndgmsnf 

An execution issued in the first 
Instance to another county is suffl-* 
dent to prevent the Judsrment from 
becoming dormant under statutes 


rendering: Judgrments dormant unless 
execution is issued within a certain 
period of time.—Cabell v. Orient Ins. 
Co., supra. 

Dormancy of Judgment by failure 
to issue execution see the C.J.iS. 
title Judgments 9 5'32, also 34 C. 
J. p 6155 note 69 et seq. 

1. Ky.—Cox V. Nelson, 1 T.B.Mon. 
^94, 15 Am.D. 89. 

9 . Ky.—-^Sanders v. Ruddle, 2 T.B. 

Mon. 139, 16 Am.D. 1^. 

Opening and vacating sale see in¬ 
fra 5S 2Q0-94a. 

3. Tex.—Gulf, C. A S. F. R. Co. v. 
Morris, 4 S.W. 154, 67 Tex. 692. 

4. Wyo.—Wyoming Central Irr. Co. 
y. Laporte, 188 P. 360, 26 Wyo. 
929. 

23 C.J. p 372 note 80. 

Filing transcript of judgment in an¬ 
other county see the C.J.S. title 
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Judgments 9 129, also 34 C.J. p 
91 note 71 et seq. 

6. Wis.—Bugbee v. Lombard, 60 N. 

W. 414, 88 Wis. 271. 

2*8 C.J. p 372 note 31. 

6. N.C.—^Bvans v. Aldridge, 4'6 S. 

B. T72, m N.C. 37'8. 

23 C.J. p 372 note 32. 

7 - Wyo.—Wyoming Central Irr. Co. 
v. Laporte. 18*8 P. 360, 26 Wyo. 
622. 

23 C.J. p 3*73 note 33. 

8. Mo.—Mahen v. Tavern Rock, 37 

S.W.2d 562, 827 Mo. 391. 

29 C.J. p 379 note 34. 

9 . Miss.—iSmith v. Mixon, 19 So. 
295, 73 Miss. 581. 

2*3 C.J. p 373 note 3'6. 

IOl Kan.—^Duncan v. Benton & Hop¬ 
kins Inv. Co., 172 P. 622, 102 Kan. 
725. 

Pa.—Lehigh A N. B. R. Co. v. Han- 
hauser, 70 A 108i9, 222 Pa. 249. 
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solutely void,and an execution is valid which is¬ 
sues from the clerk's office before the docketing 
in the other county where it is not delivered to the 
sheriff until after such docketing.i^ It has even 
been held that the irregularity caused by issuing 
the execution and levying thereon several hours 
before the transcript of the judgment was filed was 
cured by the subsequent filing of the transcript.i^ 
Form of execution. There is authority that an 
execution which does not show on its face,i* or 
does not recitei^ that the transcript has been filed 
in the county to which it is issued is void. 

§ 65. Death of Parties after Judgment 

a. Sole plaintiff 

b. Sole defendant 

c. Several plaintiffs or defendants 

d. Death after execution is awarded 

c. Writ tested before death 

f. Writ tested after death 

a. Sole Plaintiff 

At common law an execution may not be regularly 
laaued and tested after the death of plaintiff until his 
personal representatives have revived the Judgment; but, 
under statutes other methods have been introduced by 
which execution may be had In such case. 

At common law and in those states where the 
rule has not been changed by statute, an execution 
cannot be regularly issued and tested after the 
death of plaintiff until his personal representatives 
have revived the judgmcnt.i® An execution could 
not issue in favor of one not in csse,i^ since there 
was no party left who could make a motion for 
leave to issue execution on the judgment.^® 

Under statutes in many jurisdictions, it is not 
necessary to sue out a writ of scire facias, and 
other methods have been introduced by which ex¬ 
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ecution may be had on a judgment after plaintiff's 
death.^® Thus, under some statutes, all that is nec¬ 
essary to be done is to indorse on the execution 
the fact of the death and the name of the personal 
representative.^® Where a statute has changed 
the practice, execution must be sued out in the 
mode prescribed by the statute.^! 

Effect of failure to revive. According to some 
authorities the revivor of the judgment after the 
death of plaintiff, where required, is a mere techni¬ 
cal form involving no substantial right, the omis¬ 
sion of which will not render the execution void, 
but voidable only;22 but other authorities maintain 
that without revivor the execution is absolutely 
void, because after plaintiff's death there is no 
longer a party in esse competent to sue out an ex¬ 
ecution on the judgment and receive payment or 
enter satisfaction thereof, and because judicial pro¬ 
ceedings cannot be carried on in the name of a 
dead man.^® 

Assignment of judgment. Where the judgment 
had been assigned before the death of plaintiff, it 
has been held that the assignee may issue execution 
without a proceeding to revive the judg^ent.^^ 
Under some statutes the assignee may sue out a 
scire facias in his own name, where there is no 
executor or administrator but under other stat¬ 
utes execution must issue in the name of the judg¬ 
ment creditor who has died,2® or in the name of 
his personal representatives.^^ 

Where execution is issued in the name of plain¬ 
tiff after he has assigned the judgment, the fact 
that the assignee is dead and that his estate is not 
represented will not support an affidavit of illegal¬ 
ity, as payment to the original plaintiff will protect 

defendant.28 


11. Minn.—Gowan v. Fountain, 62 
N.W. 862, 50 Minn. 264. 

2*3 C.J, p 37'3 note 44. 

la. Minn —Hoerr v. Meihofer, 79 
N*.W. 964, 77 Minn. 2*28, 7'7 Am.S. 
R. 67«4. 

23 C.J. p 374 note 45. 

13. N.Y.—Rlivin v. Bleakley, 21 
How.Pr. 124. 

Wis.—Rogers v. Cherrier, 4*3 N.W. 
828, 75 Wis. 54. 

14. Wis.—Kentzler v. Chicago. Mil¬ 
waukee & St. Paul R. Co.. 3 N.W. 
36*9, 47 Wis. 6*41—-Smith v. Buck, 
22 Wis. 677. 

15. N.T.—Nana v. Oakley. 16 N.Y.S. 
1, 60 Hun 43a. 

23 C.J. p 373 note 38. 

16. Kan.—Updergraff v. Lucas, 93 
P. 630, 76 Kan. 466, 13 Ann.Cas. 
860, rehearing denied 94 P. 121, 


76 Kan. 466, IS Ann.Cas. 860— 
Ballinger v. Redhead, 40 P. 82'8, 
1 Kan.App. 43i4. 

213 C.J. p 380 note 1*5. 

Revival of Judgments see the C.J.S. 
title Judgments ii 533-549, also 
34 C.J. p 6518 note 2 et seq. 

17. Mo.—^Welch v. St Louis, 12 Mo. 
Aipp. 516. 

18. N.Y.—Thurston v. King, 1 Abb. 
Pr. '126—Wheeler v. Dakin, 12 
How.Pr. 537. 

16. Cal.—Weldon v. Rogers, 90 P. 
106*2, 161 Cal. 46*2. 

Ga.—Byers v. Black Motor Co., 16 
S.S.2d 478. 65 Ga-App. 773. 

23 C.J. p 380 note 19. 

80. N.J.—^Pushcart v. New .York 
Shipbuilding Co., 92 A. 31, 66 N.J. 
Law 4*44. 

33 C.J. P S&l note 20. 
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81« Iowa.—Dunham v. Bentley, 72 
N.W. 437, 103 Iowa 1-36. 

2*3 C.J. p 381 note 21. 

88. Colo.—Christ v. Flannagan, 46 
P. 683, 23 Colo. 140. 

23 C.J. p 381 note 22. 

83. 111.—^Brown v. Parker, 15 111. 
307. 

213 C.J. p 381 note 23. 

84. Kan.—Harris v. Frank, 29 Kan. 

200 . 

27 C.J. p 3i81 note 24. 

Assignment of judgments see the C. 
J.S. title Judgments fS 512->530, 
also 3*4 C.J. p 636 note 70 et seq. 

85. 'N.Y.—Murphy v. Cochran, 1 
Hill 339. 

86. Wis.—Holmes v. Molndoe, 20 
Wis. 657. 

87. Ill.—Adams v. Connelly, ltt« lit 
App. 441. 

a& Oa.—Brown v. Gill, 49 Qa. 648. 
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h. Sole Defendant 

(1) In general 

(2) Validity of writ irregularly issued 
(1) In General 

Where defendant diet after Judgment, an execution 
cannot be Iseued, at common law, without first reviving 
such Judgment by a writ of scire facias, but under 
statutes an execution may be had as by leave of court 
after a designated period of time has elapsed. 

At common law where there is but one defend¬ 
ant, and he dies after judgment, an execution can¬ 
not be issued without first reviving such judg¬ 
ment by a writ of scire facias.29 It is immaterial 
that by statute the judgment is made a lien on 
the debtor’s property,and the levy of an attach¬ 
ment in the lifetime of the debtor does not change 
the rule and enable the creditor to issue an execu¬ 
tion after the debtor’s death without revival, to 
reach the attached property.^i 
Where defendant dies pending an appeal, a re¬ 
vivor in the appellate court does not have the ef¬ 
fect of reviving the judgment or decree so as to 
authorize an execution to issue on affirmance with¬ 
out reviving the judgment in the trial court.32 
Under statute. Under some statutes, no execu¬ 


tion ordinarily is issuable after the death of the 
judgment debtor but the statutes of many ju¬ 
risdictions permit the issuance of an execution in 
such case, provided compliance is had with their 
terms.34 Where required by statute, no execution 
can issue against the real estate of a deceased judg<< 
ment debtor until a prescribed notice of the judg¬ 
ment is given to his personal representatives or 
heirs,26 but such a provision does not apply where 
defendant conveyed his real estate to another be¬ 
fore his death, and the grantee has come into court 
and opposed the issue of the process.^® 

Under some statutes, before execution may is¬ 
sue, a certain period of time must have elapsed 
since the death of the judgment debtor,37 or since 
the appointment of his personal representative, 
and leave must be obtained from the proper court 
in the prescribed manner.^® The purpose of such 
statutes is to allow reasonable time for the ad¬ 
ministration of the estate, and to prevent creditors 
from embarrassing the estate and adding to the 
confusion caused by the death of the debtor.^^ 
Under a statute which provides that, after the 
expiration of one year from the death of the party 
against whom a final judgment for a sum of mon- 


gg. Ind.—Coats v. Veedersburg 

State Bank. 3'8 N.E'Sd 24'3. 

Okl.—State ex rel. First Nat. Bank 
V. Ogden, 49 P.2d 56’5, 5'67. 1’73 Okl. 
285, citing Oorpus Juris. 

'23 C.J. p 381 note 30, p 38i4 note 53 
[a]. 

Estate of decedent as subject to ex¬ 
ecution see supra 8 48. 

Bmupob for mle 

(1) The reasons given for the ne¬ 
cessity of a scire facias are that 
new parties are to be affected by the 
execution, and that these new par¬ 
ties should have a day in court to 
show cause, if any they can, against 
the application of their properly to 
the discharge of the judgment.— 
Wallace v. Swinton, 64 N.Y. I'SS—’ 
2*3 C.J, p 382 note 33. 

('2) Liability of heirs and dis¬ 
tributees for debts of intestate see 
Descent and Distribution 88 116-138. 

3Ck Miss.—Davis v. Helm, 11 Miss. 
17. 

23 C.J. p 382 note 34. 

31. U.'S.—Mitchell v. St. Maxent’s 
Leasee, Fla., 4 Wall. 2i37, 1<8 L.Ed. 
' 32 «. 

2*3 C.J. p 382 note 35. 

32. Ky.—Handley v. Fitzhugh, 3 A. 
K.Mar8h. 561. 

33. Mo.—Wolford v. Scarbrough, 21 
S.W.2d 777, 224 Mo.Aipp. 1'37—King 
v. Hayes, 9 S.W.2d <53'8, 223 Mo. 
App. 138. 


N.C.—Flynn v. Rumley, 19‘2 S.E. 86*8, 
212 N.C. 26. 

23 C.J. p 382 note 41, p i3'8i4 note 53 

rb]. 

Necessity for presenting judgment 
for allowance see the C.J.S. title 
Executors and Administrators 8 
•398, also 24 C.J. p 332 note 53 et 
seq. 

34. Wis.—Tn re Hogan’s Estate, 28'2 
N W. 6, 229 Wis. 600. 

23 C.J. p 382 note 38, p 3'S3 note 43. 
33. Pa.—Bernecker, to Use v. Lit- 
zenberger, 20 Pa.Dist. & Co. 288. 

2*3 C.J. p 366 note 31. 

36. Pa.—Randal v. Gould, 73 A. 986, 
225 Pa. 4*2. 

37. Ill.—Meuscl v. Bock, 234 Ill. 
App. 4'55. 

Wis.—In re Hogan’s Estate, 28*2 N. 

W. 5, 229 Wis. 600. 

2>3 C.J. p 3'68 notes. 5'5, 6'6, p 3’8'3 note 
47 . 

Failure of administrator to petition, 
for sale of realty 

Where administrator’s petition to 
sell decedent’s really was not tiled 
within the year Immediately follow¬ 
ing decedent’s death, administrator’s 
petition for a stay of proceedings, 
instituted by judgment creditor 
more than a“ year after decedent’s 
death, for an order permitting the 
issuance of an execution on his 
judgment, came too late.—Coats v. 
Veedersburg State Bank. Ind., 38 N. 
E.2d 243. 

33. N.J.—Interstate Building & 
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Loan Ass’n v. Zeisler, 10 A.2d 172, 
126 N.J.Eq. 505. 

2i3 C.J. p 383 note 41. 

30. Wis.—In re Hogan’s Estate, 282 
N.W. 5, 2'29 Wis. 600. 

2'3 C.J. p 368 notes 55. 57-59, p 382 
note 39. 

Conditional order 

Whore proper case existed for i.s- 
BuancB of execution under .statute 
authorizing issuance of execution 
against property on which judgment 
is lien after judgment debtor has 
been dead a year, circuit court was 
without authority to Impose condi¬ 
tion that execution issue against 
certain property only and that full 
amount of judgment be bid for such 
property.—'Stale ex rel. Rasmussen 
V. Circuit Court for Kenosha County, 
269 N.W. 265, 222 Wis. 62'8. 

Order of oonrt unnecemary 
After judgment has been revived 
against the executors who hold, by 
the terms of the will, the legal title 
to the lands belonging to the es¬ 
tate, no resort to the probate court 
is necessary, either for a classifica¬ 
tion of plaintifT's demand or for an 
order for the sale of the property, 
for execution agrainst such lands an 
are bound by the lien of the judg¬ 
ment.—Mendenhall v. Bunette, 49 P. 
93, 58 Kan. SS'S. 

40. Wis.—In re Hogan's Estate, 282 
N.W’. 5, 229 Wis. 600—State ex rel. 
Rasmussen v. Circuit Court for 
Kenosha County, 269 N.W. 265. 2T2 
Wis. 628. 
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ey has been rendered, execution may issue against 
any property on which the judgment is a lien, the 
moving papers should show facts supporting a lien 
of the judgment, and a simple allegation of its 
existence is insufficient.^^ If execution is to be 
issued against the real estate of a deceased judg¬ 
ment debtor, the petition to the surrogate should 
show that the personal property is insufficient to 
pay the debts, and it is good practice to set out a 
description of the real estate sought to be sub¬ 
jected to the satisfaction of the judgment.^2 

(2) Validity of Writ Irregularly Issued 

An Qxecutlon luued and tested after the death of 
defendant without reviving the Judgment by scire facias, 
or issued and tested In violation of statute. Is generally 
void. 

An execution issued and tested after the death 
of a sole defendant without reviving the judgment 
by scire facias, or issued and tested in violation of 
statute, is generally an absolute nullity, and is so 
far void that the officer to whom it is directed need 
not obey it, and a purchaser thereunder acquires 
no title; and it can be attacked collaterally as well 
as directly,^3 and cannot be relied on even for the 
purpose of continuing the judgment and keeping 
It alive.^^ In a number of decisions, however, the 
writ is held to be merely voidable.^® 

c. Several Plaintiffs or Defendants 

Where one or more Joint plaintiffs or defendants 
dies after the rendition of Judgment and before issuance 
of execution, execution may generally Issue In favor of, 
or against, the survivors without revival by scire facias; 
the execution should issue In the names of all the 
parties in the* Judgment, including the names of the de¬ 
ceased parties. 


Although there is authority to the contrary,^® 
as a general rule where one or more of several 
joint plaintiffs or defendants in the judgment dies 
after rendition thereof and before issuance of 
execution the execution may issue in favor of^^ 
or against^® the survivors without revival by scire 
facias. It has been held that this is not the rule 
where the real estate of the survivor is to be 
subjected;^® but there is authority to the con¬ 
trary.®® 

The creditor may revive against the decedent's 
representative to increase his security.®^ 

Form of writ. To conform to the judgment, the 
execution should issue in the name of all the par¬ 
ties plaintiff or defendant in the judgment, includ¬ 
ing deceased parties whether plaintiff®^ or defend¬ 
ant;®® but it is not necessary that a writ which is 
issued in the name of all the parties defendant 
should suggest the death of any of such parties.®^ 
An issuance in the name of part of the judgment 
debtors without reciting the death of one has been 
held to render the execution void on its face;®® 
but there is authority that such an execution is 
merely voidable.®® , 

If the death is suggested on the clerk’s docket, 
execution may be taken out in the name of the sur¬ 
vivors.®^ 

d. Death after Execution Is Awarded 

The death of plaintiff or of defendant after execution 
Is awarded does not ordinarily abate the execution. 

If defendant dies after the execution is award¬ 
ed and before it is served, it may neverthelcAS by 


41. Mifis—Atsop V. Cowan, So. 
LO^, 66 Miss. 4 51. 

23 C.J. p 369 note 78. 

42. N.T.—In re Bentley, Abb.Pr. 
80. 

43. N.C.—Flynn v. Rumley, 192 S. 
E. 868, 212 N.C. 2«. 

23 C.J. p 383 note 49. 

Writ tested after death see sub¬ 
division f of this section. 

Xaasons for rule 

(1) There is no party defendant 
In being, against whom, or against 
whoso property, the process can run. 
Kan.—Halsey v. Van VHet, 27 Kan. 

474. 

Mo.—Miller v. Doan, 19 Mo. 650. 

(2) By the death of defendant the 
rights of property are changed and 
other parties are Interested.—Mas- 
sle V. Long, 2 Ohio 287, 15 Am.D. 
6>47. 

2'3 C.J. p 384 note 62. 

44. Kati.—Halsey v. Van Vliet, 27 
Kan. 474. 


46. R.I.--Hodges v. White, 36 A. 

8i38, 19 RI. 717. 

23 C.J. p 383 note 51. 

46. Kun.—Newhouse v. Heilbrun, 86 
P. 145, 7 4 Kan. 282, 10 Ann.Cas. 
955. 

2.3 C.J p 385 note 8'2, 

47. Mass.—Cushman v. Carpenter, 8 
Cush. 3S‘8. 

23 CJ. P 385 note 83, p 386 note 85. 
46. Ky —Hntfleld v. Kentland Coal 
& Coke Co., 57 S.W.2d 1000, 247 
Ky. 8'25. 

23 C.J. p 386 notes 84, 85. 

Statute staying ezecntlon. for a 
certain time after the death of de¬ 
fendant applies only where a sole 
defendant dies; and consequently 
where there is more than one de¬ 
fendant, and one of them dies, an 
execution may nevertheless be is¬ 
sued immediately for the purpose of 
seizing the property of the sur¬ 
vivors.—Day V. Rico, 19 Wend., N. 
y., 6«44. 

49. U.iS.—Erwin v. Dundas, Ala., 4 
How. 58. 7«8, la L.Ed. 875. 

23 C.J. p 386 note 86. 
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50. Ala—Martin v. Branch Bank, 
15 Ala. 587. 50 Am.D. 147. 

23 CJ. p 386 note 87. 

51. Ky.—Iluey v. Redden, 3 Dana 
4'88. 

52. N.Y.—Howell v. Kldridge, 21 
Wend. 678. 

23 C.J. p 386 note 91. 

Form and (‘ontents of writ generally 
see infra §§ 69--84. 

53. Miss.— Iiavis v. Helm, 11 MiSs. 
17, 37. 

23 C.J. p 31 S 6 note 92. 

54. W'.Va.—Holt v. Lynch, 18 W. 
Va. 567. 

23 C.J. p 386 note 9«1. 

55. U.S.—I<3x parte Kennedy, D.C., 
14 F.Ca.^ N0.7.69S, 4 Cranch C.O. 
462. 

23 C.J. p 386 note 95. 

56. IT S.—Devlin v. Gibbs. C.G.^C., 

7 F.Caa.No.3.84 2, 4 Cranch C.C. 

6'26. 

57. Parties plaintiff 

Mass.—Cushman v. Carpenter, 8 
Cush. SB'S. 
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the common-law rule, and under some statutes, be 
served on his goods in the hands of his executor 
or administrator.58 It has been held, however, that 
the sheriff cannot proceed unless the execution is 
both sued out and levied before such death,^^ un¬ 
less it is otherwise provided by statute.®® 

If plaintiff dies after execution is awarded, the 
execution does not abate but the sheriff may nev¬ 
ertheless proceed.®! 

e. Writ Tested before Death 

In the absence of statute to the contrary, a writ of 
execution may be issued after the death of either party, 
where it was tested before death. 

If an execution is tested in defendant’s lifetime, 
it may be taken out against his goods after his 
death where there is no statute requiring the writ 
to bear teste as of the day of its issuance.®^ The 
theory or fiction on which this result is arrived 
at is that the execution is taken in judgment of 
law to have been Issued at the time it bears date, 
however the fact may have been, and that being 
prior to the death of defendant, and the goods be¬ 
ing bound from the teste or presumed issuing, ex¬ 
ecution on them is deemed to have commenced in 
the lifetime of the party, and, being an entire 
thing, may be completed notwithstanding his 
death.®® Consequently goods only, it would seem, 
can be taken on an execution so issued, and not 
lands,®® although some cases apply the same rule 
to lands.®® The judgment must be actually signed 
before the death of defendant.®® 

The doctrine of relation does not obtain where 


by statute it is required that the writ shall beai 
teste of the day on which it is issued, and conse¬ 
quently, after defendant’s death judgment musi 
be revived by scire facias or the writ must be suec 
out in the mode prescribed by statute.®^ 

Before plaintiff*s death. At common law it was 
permissible to issue an execution after plaintiffs 
death, provided such execution bore teste as of i 
day prior to his death,®® but in some states thii 
rule has been changed by statute.®® 

f. Writ Tested after Death 

In the abaenco of statute to the contrary, an execu. 
tion which bears teste subsequent to the death of de 
fendant Is generally void. 

In the absence of statute to the contrary, an ex 
ecution which bears teste subsequent to the dead 
of defendant is generally held void,*^® although ix 
some states it has been held merely voidable.*^! 

§ 66. Time for Issuance 

a. In general 

b. Time within which execution must b( 

issued 

c. Computation of time 

a. In Oeneral 

Unless execution Is stayed, or there Is a statut 
otherwisa providing, execution may issue Immediatel 
after rendition of Judgment, but not before the obliga 
tion of defendant has matured. 

Execution cannot ordinarily issue until the ob 
ligation of defendant has matured*^® unless defend 
ant consents.'^® An agreement as to the time o 


68. Pa.—^Deering v. Wisler, 21 Pa. 
Co. 1'56. 

28 C.J. p 384 note 56. 

Becovery of property from graatee 
of pnrohaaer 

Where, prior to appointment of an 
administrator, property of deceased 
was levied on and sold to satisfy a 
valid execution for taxes, which was 
Issued before death of deceased, a 
subsequently appointed administra¬ 
tor could not recover property from 
a grantee of purchaser at such sale 
for purpose of paying a claim for 
funeral expenses, notwithstanding 
under statute such claim stands 
ahead of claims fbr taxes.—Holt v. 
Laurens, Ga., 17 S.E.2d 571. 

S9b Ohio.—MassJe v. Long, 2 Ohio 
16 Am.D. 6i4'7. 

2f8 C.J. p 384 note 67 [a] 

0 Ql Ala.—Reddick v. Long, 27 So. 
402. 124 Ala. 260. 

Ind.—^Blumenthal v. Tibbits, 66 H. 
JB. 182, 160 Ind. 70. 


61. Idaho.—Hill v. Joseph, 72 P.2d 
283, 284, quoting Corpus Juris. 

23 C.J. p 384 note 59. 

92. U.S.—Kane v. Love, C.C.D.C., 14 

P.Cas.No.7,608, 2 Cranch C.C. 429. 
23 C.J. p 38'5 note 70. 

63. U.S.—Erwin v. Dundas, Ala., 4 
How. 68. 11 L.Eki. '875. 

2'3 C.J. p 3815 note 71. 

66 . N.Y.—(Stymets v. Brooks, 10 
Wend. 206. 

Property of decedent subject to ex¬ 
ecution generally see supra S 48. 

66. U.'S.—Erwin v. Dundas, Ala., 4 

How. 68, 76, 11 L.Ed. 875. 

23 C.J. p 3185 note 73. 

e6L S.C.—^Fox v. Lamar, 4 S.C.L. 
417. 

87 . •N'.C.—^Sawyers v. Sawyers, 93 N. 
C. m. 

28 C.J. p 38)5 note 76. 

68 . Teim.—Gregory v. Chmdwell, 3 
Coldw. 390. 

23 C.J. p 386 note 71. 
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69. N.J.—Morgan v. Taylor, 38 > 
J.Law 317. 

23 C.J. p 385 note 77. 

70. U.S.—Mitchell v. St. Maxent' 
Lessee, Fla., 4 Wall. 237, 18 L.E( 
326. 

23 C.J. p 385 note 79. 

Validity of writ irregularly issue 
see subdivision b (2) of this sei 
tion. 

71. Miss.—Shelton v. Hamilton, 2 
Miss. 496. 57 Am.D. 14*9. 

2'3 C.J. p 3'8'5 note 80. 

78. Del.—Otwell v. Messick, 9 De 
54'2. 

2:3 C.J. p 374 note 48. 

Where bond Is given indorser c 
two notes m seonxlty for his ii 
dorsements, Judgment may be ei 
tered on such notes for the fu 
amount thereof on a default in tl 
payment of one of the notes, an 
execution may issue before the mi 
turlty of the second.—Smith 
James, 1 Miles, Pa., 1'62. 

73. Wis.—Sloane v. Anderson, ] 
N.W. 634, 16 N.W. 21, 67 Wis. 12 
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issuance when recorded by the court is binding on 
the parties.7^ 

Time which must elapse. Unless execution is 
stayed, or there is a statute otherwise providing, 
execution may issue immediately after the rendi¬ 
tion of judgment,*^® subject to the rules in par¬ 
ticular jurisdictions, discussed § 9 supra, as to the 
necessity for entry or docketing of judgment. 

However, execution cannot issue pending a mo¬ 
tion to show cause why execution should not is¬ 
sue,*^® nor can it issue on a judgment by default 
before the declaration is filed ,*77 and in some ju¬ 
risdictions there are statutory provisions forbid¬ 
ding the issuance of an execution until the expira¬ 
tion of a certain period of time,7® although a pro¬ 
vision limiting the time within which execution 
may issue, being for the benefit of the judgment 
debtor, may be waived by him.79 Failure to tax 
a bill of costs docs not invalidate, as being prema¬ 
turely issued, an execution.®® Where the amount 
owing is fixed by final decree, the pendency of a 
claim or bill by another does not require a delay of 
execution.®^ 

According to the practice in some jurisdictions a 
final judgment is not entered until the lapse of a 
certain number of days after the rule for judg¬ 
ment nisi, during which time defendant may move 
for a rule to show cause or present a writ of er¬ 
ror, and execution cannot issuc.®^ 

Effect of premature issuance. It is generally held 
that a premature issuance of an execution is an ir¬ 
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regularity which may render the execution voidable 
but which does not render it void,®® although there 
is authority to the effect that an execution prema¬ 
turely issued is void.®* 

Judgment payable in installments. Where a judg¬ 
ment is payable in installments falling due at dif¬ 
ferent periods, an execution may be issued for each 
installment as it becomes due;®® but plaintiff, if 
he sees fit to do so, may wait until a number of 
installments have fallen due, and may include 
whatever is due at the time of issuing the writ in 
one execution without issuing an execution for 
each installment.®® 

Duty of officer to CLCt promptly. The officer 
charged with the duty of issuing writs of execu¬ 
tion must proceed to issue the same with reason¬ 
able cclerity.®7 Ordinarily, it would seem that all 
that he is required to do is to issue them in time 
to be served by the return day therein named.®® 

b. Time within Which Execution Must Be Is¬ 
sued 

The time within which originai execution must be is¬ 
sued is genersHy fixed by statute. 

At common law plaintiff who had recovered 
a judgment in a personal action could neither sue 
out his original execution nor revive the judgment 
by scire facias after the lapse of a year and a 
day, but he was obliged to bring an original action 
in which he could offer the judgment as evidence 
of the debt.®® In real actions, however, where 


74 . Ky.—Park v. Cline, 13 Ky.Op. 
680. 

AK:r<"ement not to issue execution 
see supra § 17. 

75. Utah.—Sweetser v. 13 4 P. 

6'99, 4'3 Utah 40, 47 UR.A.,N.’S., 
146. 

W C.J. p 374 note 64. 

Stay of exfcution sec infra 9f 13S- 
,141. 

Vmdsr statntss 

Pla.—Massey v. Pineap<ple Orange 
Co., 100 So. 170, 87 Pla. 374. 

Mo.—Wayland v. Kansas City, 12 S. 
W.'2d 438, 321 Mo. 664. 

■xpirattoB of xlfflit of appeal is 
not necessary in the absence of 
statute.—Sickles v. Carroll, 10 Pa. 
Co. 64'6->23 C.J. p 375 note 64. 

7«. N.J.—Stille V. Wood. 1 N.J.Law 

162. 

77. Pa.—Jeisley v. Halter, 4 Yeates 
337. 

71. ‘La.—O'Keefe & iSimpson v. 

Main St. Pharmacy, 8 La.App. 443. 
23 C.J. p 374 note 57. 

Expiration of time after death of 
Judgment debtor see supra S 66. 
OoauBSBOsanoKl of pskod 
Pinal decree on petition for re¬ 


hearing has been held to mark com¬ 
mencement of period fixed by stat¬ 
ute.—Scales V. James, 9 Tenn.App. 
306. 

SxecntloB held sot pvematarely’ is- 

■ned 

Okl —MacKenchnie v. Voight, 86 P. 
3d 991. 184 Okl. 291. 

79. Ma.s.s.—Washington Nat. Bank 
V. Williams, 74 N.B. 470, 188 

Mass. 103 

2-3 C.J. p 374 note 58. 

Xeleaee of errozv in wanant of 
attomejr for the confession of Judg¬ 
ment Is not a waiver of error in pre¬ 
maturely issuing execution.—Bell v. 
Bell, 1 How.Pr., N.Y., 71. 

Sa Pa.—Irwin v. Hess, 12 Pa.Super. 

16-3, 17 Lanc.L.Rev. 49. 

23 C.J. p 375 note 61. 

81. U.S.—^Aspen Mining & Smelt¬ 
ing Co. V. Wood, Colo., 84 P. 48, 
28 C.C.A. 2-76. 

82. Pa.—Barre v. Affleck, 2 Yeates 
274. 

n C.J. p 375 note 6'3. 

88 . La.—O'Keefe & •Simpson v. 

Main St. Pharmacy, 8 La.Apf). 443. 
23 C.J. P 973 note 8. 
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Kereljr amthoxlses setting aside of 
writ 

N.T.—Finch v. Graves, 1 How.Pr. 
198. 

Zssnanoe two days prior to time 
provided by contract was minor ir¬ 
regularity.—Taylor v. American 
Trust & Savings Bank of El Paso, 
Tex.Civ.App., 265 S.W. 727. 

Bd. Mass.—Penniman v. Cole, 8 
Mete. 4-96. 

23 C.J. p 379 note 9. 

85. Ohio.—-Piatt v. Piatt, 9 Ohio 37. 

88 . Ky.—McKinney v. Carroll, 5 T. 
B.Mon. 96. 

Ohio.—Piatt v. Piatt, 9 Ohio 37. 

87. Mo.—State ex rel. and to Use of 
City of St. Louis v. Priest, 3S'2 
SW;2d 109. 

Jurisdiction and authority to issue 
execution see supra S 56. 

88 . Mo.—State ex rel. and to Use 
of City of St. Louis v. Priest, su¬ 
pra. 

8 ». Fla.—Massey v. Plneaxmle 

Orange Co., 100 So. 170, 87 Pla. 
•374. 

23 C.J. p 376 note 68 . 

Scire facias to revive Judgment see 
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land was recovered, demandant after the year 
might take out scire facias to revive his judg¬ 
ment.®® To make the form of the procedure more 
uniform the Statute of Westminster if (13 Edw. 
I) gave scire facias to plaintiff in a personal ac¬ 
tion to revive his judgment where he had omitted 
to sue execution within the year after judgment 
was obtained.® 1 The reason for forbidding the is¬ 
suance without a scire facias after the lapse of a 
year has been said to be that a presumption is 
raised that the judgment was satisfied,®2 yet it 
may be more accurate to say that the lapse of time 
afforded some evidence or some probability of 
satisfaction.®® 

The rule requiring scire facias to the debtor, if 
the original execution did not issue for a year aft¬ 
er the rendition of the judgment, was generally 
adopted by the states of this country without any 
distinction as to the personal or real actions,®^ 


but, as is observed infra in this subdivision, statutes 
now generally fix the time within which execu¬ 
tion must issue. 

The fact that the creditor has a lien on certain 
real estate of the debtor, created by attachment, 
does not excuse the failure of the creditor to sue 
out the writ within the year and a day, where the 
existence of such prior lien does not operate as a 
stay of execution, and the creditor is at liberty to 
sue out the writ and have satisfaction out of other 
property if any can be found.®® 

Time fixed by statute. The time within which 
the original execution must be issued is now gen¬ 
erally fixed by statute,®® and in the absence of any 
showing to that effect, it will not be presumed 
that the time within which an execution may prop¬ 
erly issue has expired.®*^ Delay is no ground for 
refusing the writ where the statutory time for the 


the O.J.S. title Judamente § 548. 
also 34 C.J. p 669 note 9'8 et seq. 

90. Md.—Mitchell v. Chesnut, 31 Md. 
521. 

23 C.J. p 3*75 note 6'6. 

91. Md.—Mitchell v. Chesnut. 31 
Md. 521. 

23 C.J. p 3'7'6 note 67. 

92. Ill.—Hernandez v. Drake. 81 
Ill. 34. 

23 C.J. p 376 note 68. 

93. Vt.—Catlin v. Merchants Bank. 
36 Vt. 672. 

23 C.J. p 37'6 note 69. 

94. U.S.—Xzcarati v. Fitzsimmons, 
Pa., 2 F.Cas.No.690, 3 Wash.C.C. 
134. 

Ill.—Weis V. Tieman, 9'1 Ill. 27— 
Hernandez v. Drake, 81 Ill. 34. 
Ky.—Duff V. Com-bs, 8 B.Mon. 386. 
Miss.—Bacon v. Red, 2*7 Miss. 469. 
Tex.—^North v. Swina, 24 Tex. 19»8. 
23 C.J. p 375 note 70. 

Xzzulnff oxaoatkm aieaxly two yean 
after judgrni«‘nt without a scire 
facias or other proceedings to re¬ 
vive the Judgment was erroneous. 
—Seely v. Norris, 3 N.J.Law 624. 
JtUUrmMit of ooort without oom- 
auMulaw Juzlzdiotloa 
Rule is inapplicable to execution 
on a Juderm^nt of a court not pos¬ 
sessing common-law jurisdiction and 
which was not enforceable by ex¬ 
ecution without an order of the 
court.—Caldwell v. Lockridge. 9 Mo. 
362. 

95 . Vt.—Catlin v. Merchants Bank, 
36 Vt. 672. 

23 C.J. p 376 note 72. 

96. Ark.—^Hanly v. Carneal, 14 Ark, 
524. 

Fla.—Massey v. Pineapple Orange 
Co., 190 So. 170, 87 Fla. 374. 
Idaho.—Platts v. Pacific First Fed¬ 
eral Savings & Loan Ass'n of Ta¬ 
coma, 111 P.2d 109'3. 


Mass.—City of Boston v. Santosuos- 
so. 31 N.E.2d 572, 308 Mass. 202. 
Miss.—McQraw v. Mitchell. 107 So. 
42'3, 142 Miss. 3*57. 

Mo.—Mayes v. Mayes. 1*16 S.W.2d 
1, 342 Mo. 401, reversing, App., 104 
S.W.2d lOlD—Wayland v. Kansas 
City, 12 S.W.2d 4‘3'8, 321 Mo. 654— 
Steele v. Reid, 22*3 S.W. 881, 284 
Mo. 269. 

Mont.—'State v. Hart RednerJes, 9'2 
P.2d 766, 109 Mont. 140, 123 A.L. 
R. 6&5. 

Tex.—Commerce Farm Credit Co. v. 
Ramp, Civ.App., 116 S.W.2d 1144. 
affirmed Commerce Trust Co. v. 
Ramp, 13'8 S.W.2d 631, r3'6 Tex. 
84. 

23 C.J. p 376 note 74. 

Time of issuance of alias execution 
see S 85 infra. 

**ICay” ooastrusd as limitation 

The statute providing that execu¬ 
tions may issue within a certain 
time after Judgment implies that an 
execution shall not issue after such 
time unless other statutory provi¬ 
sions provide an exception.—Mayes 

V. Mayes, lil6 S.W.'2d 1, 342 Mo. 401, 
reversing, App., 104 S.W.2d 1019— 
2'3 C.J. p 376 note 74 [e]. 

Before judgment barred 

In several jurisdictions it is pro¬ 
vided by statute that execution may 
issue at any time before a judgment 
is barred by the statute of limita¬ 
tions.—Koontz v. La Dow, 202 S. 

W. 686, r33 Ark. 623—33 C.J. p 377 
note 77. 

rive years 

In several jurisdictions statutes 
have been enacted authorizing the 
issuance of the writ at any time 
within five years after the rendition 
of the Judgment, and prohibiting its 
issuance after the lapse of that time 
Without first resorting to a scire 

206 


I facias or motion for leave to issue 
the writ, or some analogous pro¬ 
ceeding. 

Cal.—Peers v. Stoll, 90 P.2d 119, 32 
Cal.App.2d 611—Greeley v. Suey 
Sing Benev. Ass’n, 83 P.2d 64, 28 
Cal.App.2d <536—Ladd v. Mathis. 
13 P.2d 1012, 125 Cal.Ap'p. 635. 
Iowa.—Denegre v. Haun, 13 Iowa 
240. 

Pa.—Smith v. Wchrly, 27 A. 700, 
157 Pa. 407—City Building & Loan 
Ass’n V. Nlckey, 21 Pa.Co. 226— 
Albert V. March, 6 ra.Co. 142— 
Bucher v. Pringle, 16 Montg Co L 
196—Marx v. Goldsmith, 14 Wkly. 
N.C. 173—Huzzard v. Miller, 2 
Woodw. 35. 

Wash.—Hewitt v. Root, 71 P. 102, 3J 
Wash. 312. 

33 C.J. p 377 note 76. 

Attaohmsut on judgment 

Statute is applicable to attachment 
on judgment.—Boyd v. Talbott, 7 Md. 
404. 

Judgment recovered for flue 

Statute is inapplicable to a judg¬ 
ment recovered in a criminal court 
for a fine.—Commonwealth v. Sny¬ 
der, 4 Pa.Co. 261. 

Special eueoutious are sometimes 
governed by general statutes limit¬ 
ing the time within which an execu¬ 
tion may be issued without scire 
facias or other proceedings. 

Cal.—Borland v. Hanson, 22 P. 562, 
81 Cal. 202, 1*5 Am.'S.R. 44. 

Pa.—O’Donnell v. School-Dist., 19 A. 
3'68, r3l3 Pa. 162 . 

Surety on sale bond may success¬ 
fully defend, where more than 
twelve months elapse from the ma¬ 
turity of the bond, and no execu¬ 
tion thereon has been issued.—^Park 
V. Cline, 13 Ky.Op. 630. 

97. S.D.—Cole v. Schamber, 156 N. 
W. 18*9, 36 S.D. 424. 



83 C.J.S. 


EXECUTIONS 


issuance of the execution has not elapsed,and an 
execution may be issued within the time fixed by 
statute, although the lien of the judgment has ex¬ 
pired.^® 

While according to some authorities statutes of 
limitation applicable to actions and actions on 
judgments govern the time within which execution 
must issue,^ it has also been heM that a limitation 
as to actions, prescribing the time within which 
actions on judgments must be brought, is not ap¬ 
plicable to the remedy by execution ,2 and hence a 
statute may authorize an execution after an action 
on the judgment is barred by limitation.^ 

A statute limiting the time within which an ex¬ 
ecution may be issued, relates wholly to the rem¬ 
edy, and applies to executions on all judgments, 
whether rendered before or after its enactment.^ 
A statute extending the time within which execu¬ 
tions may issue is likewise remedial and applies 
to all judgments against which, at the time of its 
passage, no limitation statute had actually run.® 
However, a statute providing that the time during 
which defendant is absent from the state should 
not be computed as a part of the period within 
which an action must be brought has been held not 
to extend the time for the issuance of an execution 
on a judgment rendered prior to the effective date 
of the statute.® Some jurisdictions have a period 
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within which execution may issue as of course, 
which period cannot be extended by leave of court.*^ 

Effect of delayed issuance. As a general rule, an 
execution issued after the lapse of more than a 
year and a day after judgment, without revival 
by scire facias, or after the lapse of the statutory 
period, without taking the steps prescribed by stat¬ 
ute, is voidable merely, and not void, and all acts 
done under it before it is set aside are valid;® but 
there are some authorities to the contrary.^^ An 
execution issued after the lapse of a year and a 
day, or after the expiration of the statutory period, 
is a justification to the sheriff or other officer to 
whom it is directed, and it is his duty to perform its 
man date. 10 

IVawer. The judgment debtor may waive his 
right to object to a delay in issuing a writ of ex- 
ccution.il 

c. Computation of Time 

(1) In general 

(2) Suspension of running of time 
(1) In General 

The time within which execution must Issue has been 
variously held to commence at the rendition, or entry or 
docketing of the Judgment. 

The time within which plaintiff must issue his 
execution has been variously held to begin to run 


96- Mo.—state v. Renick, 57 S.W. 
713, 1-57 Mo. 292. 

99. Mo.—Steele v. Reid, 2‘23 S.W. 

284 Mo. 269. 

2'3 C.J. p 377 note 7'9. 

Statute dispensing wltli scire facias 
oonatmed 

The fltatute providing that execu¬ 
tion may issue on any judgment of 
record in any of the courts of the 
commonwealth, notwithstanding the 
Judgment may have lost its lien 
on real estate without a previous 
writ of scire facias to revive the 
same, refers only to Judgments orig¬ 
inally obtained in courts of record, 
or which by regular proceedings ac¬ 
cording to the course of law before 
Inferior courts have by transcript 
been given the force of judgments 
obtained in the common pleas.— 
Smith v. Wehrly, 2*7 A. 700, 157 Pa. 
107. 

1. Colo.—New England Electric Co 
v. Bowes, 5 P.2d 245, 89 Colo. 647. 
N.C.—McDonald v. Dickson, 85 N.C 
248. 

Whsrs aotion on Judgment was 
barred by statute of limitations, ex¬ 
ecution could not thereafter issue on 
such judgment.—^Reed v. Flood, 230 
I*. 108, 76 Colo. 1*3<9—Sundln v. Frost, 
206 P. 1071, 71 Colo. 367. 


Zssuanoe of exeention on decree 
charging owelty in partition is gov¬ 
erned by statute of limitations — 
Ilyman v. Jones, 171 S.E. 103, 20'5 
N.C. 266—Ex parte Smith, 47 S.E 
1'6, 1'31 N.C. 495. 

Bxeoutlon Uiened before Judgment 
was outlawed is valid.—Dodge v. 
Barker, 204 N.W. 802, 231 Mich. 577. 

2« NY.—Kincaid v. Richardson, 2’5 
Hun 2’37. 

3. NY.—Matter of Warner, 56 N. 
y S. 585, 39 App.Dlv. .01, affirming 
50 NY.S. 940, 22 Mi.sc 1-88—Agar 
V. Curtiss, 40 N.Y.S. 81'5, 8 App. 
Div. 337. 

4. Ind.—Leonard v. Broughton. 22 
NE. 731, 120 Ind. 53'6, 16 Am.S.R. 
.3'47. 

Iowa.—dray v. Iliff, 30 Iowa r95. 

5. Colo.—Henry v. Thlsler, 155 P. 
1177, 62 Colo. 1—Balfe v. Rumsey, 
'1-33 P. 417, 55 Colo. 97, Ann.Cus. 
1914C 6'92. 

6. Colo —New England Electric Co. 
v. Bowes, 5 P.2d 245, 89 Colo. 647. 

7. Mont.—Peters v. Vawter, 25 P. 
4'38, 10 Mont. 20'1. 

Utah.—Livingston v. Paxton, 2 Utah 
481. 

Leave of court as condition prece¬ 

207 


dent to issuance after lapse of 
certain time see § 59 supra. 

8 . N.T.—Jackson v. Bartlett, 8 
Johns. 3G1. 

Pa.—Sylvester v. De Witt, 34 Pa. 
Super. 20i5. 

Tex.-—Stanford v. Duma.s, Civ App.. 
1’37 S W.2d 1071, error dismissed, 
judgment correct—Grissom v. F. 
W. lleitmann Co., Civ. App, 130 
S.W.2d 1054, error refused. 

23 C.J. p 379 note 10. 

9. Minn. — Hanson v. Johnson, 20 
Minn. 194. 

2'3 C.J. p 380 note 11. 

To support execution sole a.s 

against a purchaser for value, rea¬ 
sonable issuance of execution mu.*^t 
be proved.—Platts v. Pacific First 
Federal Savings & Loan Ass’n of 
Tacoma, Idaho, I'll P 2d 1093. 

10. U.S.—Goshorn v. Alexander, C. 
C.Ohio, 10 F Cas No 5,6*30, 2 Bond 
158. 

23 C.J. p 380 note 12. 

11. Filing of injunction to reetrain 

Bale under an execution cures the 
delay in issuing the writ.—Overton 
V. Perkins, Mart. & Y., Tenn., 367— 
23 C.J. p 424 note 12. 
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from the rendition,entry,or docketing^^ of 
the judgment, and under a statute so providing, 
from the date of the last payment thereon.^® On 
a judgment payable in installments, the period runs 
from the time when each installment falls due.^® 

An order of revivor made necessary by the death 
of the judgment debtor is not to be considered as 
a new judgment, and notwithstanding such order 
of revivor the time within which an execution is 
issuable is to be computed from the date of the 
original judgment.!^ 

(2) Suspension of Running of Time 

In computing tho time limited for suing out an 
execution, the time during which execution It stayed 
ehould be excluded, and the time will be extended by any 
delay occasioned by the debtor. 

Although there is authority to the contrary, 
in computing the time limited for suing out an 
execution, as a general rule, sometimes by reason 
of express statutory regulation, there should not 
be included the time when execution is stayed,^® 
either by agreement of the parties for a definite 
time,20 by injunction,2i by the taking of an appeal 
or writ of error so as to operate as a supersedeas,^^ 
or by the death of a party.23 Any interruption 
or delay occasioned by the debtor will extend the 
time within which the writ may be issued without 


scire facias.24 A period during which the judg¬ 
ment was satisfied by a sale of lands under a de¬ 
cree, the sale afterward being set aside, cannot 
be included.2® 

On the other hand, an action in equity by a 
judgment creditor to subject property to tbA satis¬ 
faction of the judgment does not suspend the right 
to issue execution, so as to lengthen the time.2® 
A partial payment of the judgment does not arrest 
the running of the statutory time.27 

Nonresidence, In some jurisdictions, by stat¬ 
ute, the length of time defendant has been a non¬ 
resident of the state is not to be computed but 
a statute stopping the running of limitations on 
the commencement of actions while defendant is 
a nonresident has been held not to apply to execu- 
tions.29 

§ 67. Acts Constituting Issuance; Delivery 
to Officer 

A writ of execution le not Issued until It Is pieced 
where it may be executed and some efficient act done 
under It; until It has been delivered to the proper officer 
It is not issued. 

A writ of execution cannot be considered as be¬ 
ing issued as a result of mere clerical prepara¬ 
tion and attestation.®^ The writ is not issued until 


ig. 'KO.—McCaskill v. McKinnon, 
'2'8 S.E. 2615. 121 N.C. 182, &1 Am. 
S.R. 6'5'9. 

2'3 C.J. p 377 note 

13« N.Y.—^Aultman & Taylor Co. v. 

Syme, 34 N.T.S. 3T9, 87 Hun 2i95, 
23 C.J. p 37-7 note 90. 

JTadffment nano pro tunc 
Conn.—Ireland v. Connecticut Co., 
1^2 A. 614. 1112 Conn. 4'52. 

14. Idaho.—Platts v. Pacific First 
Federal Savings & Loan Ass'n of 
Tacoma, 111 P.2d 109'3, 

23 C.J. p 3’77 note 9.1. 

15. What oonstltutes ‘‘payuent*’ 
The “payment” contemplated by 

the statute is a “payment” made 
voluntarily or under and pursuant 
to a Judgment or decree in a case 
such as a divorce case.—Mayes v. 
Mayes, 116 S.W.2d 1, 342 Mo. 401, 
reversing, App., 104 S.W.2d 1019. 

16. Arlz.—Schuster v. Merrill, 106 
P.2d 192, 56 Arlz. 75. 

17. Kan.—^Halsey v. Van Vllet, 27 
Kan. 47<4. 

23 C.J. p 37'6 note 73. 

18. Phllipipine.—Compania General 
de Tabacos v. Martinez, 17 Philip¬ 
pine 160. 

22 C.J. p 3'78 note 95. 

Agresmeat staylag jndgatcat for 

definite time does not affect time 
within which execution could issue., 


—Commerce Farm Credit Co. v. 
Ramp, Clv.App., 1'16 S.W.2d 1144, af¬ 
firmed Commerce Trust Co. v. Ramp, 
H'S S.W.2d 5‘31. 135 Tex. 84. 

19. N.C.—McDonald v. Dickson, 85 
• N.C. 248. 

Va.—Straus v. Bodeker's Ex'x, 10 S. 
E. 670, 86 Va. 5 4’3—Dabney v. 

Shelton, *4 S.E. 60*6, 8'2 Va. 349. 

23 C.J. p 378 note 96. 

EXfect of stay generally see infra 
9 141. 

Xa OaUfonia 

(1) By statute the time during 
which the Judgment could not be 
enforced must be excluded from 
computation of the time within 
which execution may issue, the pur¬ 
pose being to restore a creditor to 
the position he occupied before the 
issuance of execution was stayed or 
enjoined.—Betty v. Superior Court 
of Los Angeles County, 116 P.2d 
947. 

(2) Prior to this statute the con¬ 
trary rule prevailed.—Buell v. Buell, 
28 P. 443, 92 Cal. 393. 

23 C.J. p 3718 note 96 [a] (2). 

90. N.Y.—U. S. v. Hanford, 19 
Johns. 173. 

2*3 C.J. p 378 note 97. 

AgmMMat iaq^lylag gtay for a 
reasonable time suspends running of 
time.—^Miller v. Milford, 2 Serg. & 
a, Pa., 36. 


121. Ga.—Cox V. Montford, 66 Oa. 
62. 

Minn.—Wakefield v. Brown, 37 N.W. 

788, 38 Minn. 3611, 8 Am.S.R. 671. 
23 C.J. p 378 note 98. 

99. Ill.—Rock I.sland Nat. Dank v. 
Thompson, 50 N.E. 10*819, 173 111. 
69*3, 64 Am.S.R. 137. 

23 C J. p 378 note 99. 

93. Ill.—Kinkade v. Gibson, 70 N. 
E. 683, 20*9 Ill. '244. 

23 C.J. p 378 note 1. 

94. U.S.—Muncaster v. Mason. D.C., 
17 P.Cas.No.'9,920, 2 Cranch C.C. 
'621. 

23 C J. p 3'7i8 note 2. 

25. Ky.—Mulholland v. Troutman. 
10 Ky.L. 243. 

96. Ky.—White v. Moore, 38 S.W. 
506, 100 Ky. 358, 18 Ky.L. 790. 

97. N.C.—McCaskill v. McKinnon. 
28 S.E. 2165, 121 N.C. 192, 61 Am. 
S.a 659. 

S& Iowa.—Mudge v. Livermore, 1*23 
N.W. 199, 148 Iowa 47'2. 

23 C.J. p 378 note 5. 

29. Miss.—McGraw v. Mitchell, 107 
So. 423, 14-2 Miss. 367. 

23 C.J. p 379 note 6. 

aOi Tex.—Gotten v. Stanford, Civ. 
App., 147 fi.W.2d 930—Bourn v. 
Robinson. 107 S.W. 873, 4*9 Tex. 
Clv.App. 167. 
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it is placed where it may be executed and some 
efficient act done under it.^^ 

The writ, while it remains in the clerk’s of¬ 
fice, is not issued,32 but it must be actually or con¬ 
structively delivered to the sheriff or other proper 
officer before it can properly be said to have been 
issucd.33 Moreover, such delivery must be uncon¬ 
ditional and unlimited,3^ with the intent to have 
the officer execute it.35 ^ delivery with instruc¬ 

tions to do nothing is no delivery.36 The writ must 
be delivered personally to the officer or one acting 
for him,37 or left at his office,38 and leaving it at 
the sheriff’s residence in his absence is not a de¬ 
livery to him.39 Delivery to the deputy is equiva¬ 
lent in law to a delivery to the sheriff himself.^® 

Evidence of delivery. By statute, in some states, 
the officer to whom the writ is directed is required 
to indorse on the writ a memorandum of the day, 
hour, and minute when he receives it,^i and, where 
there are two or more executions against the same 
person, to number them in the order of their prece- 
dence.^2 ^ sheriff’s indorsement on an execution 
of the hour of leaving it is conclusive that the 
writ was in his hands at that timc/3 Such stat¬ 
utes are merely directory and are intended to facili¬ 
tate proof as to the time of the deliverv of the writ, 
and to prevent confusion among different execu¬ 


§ 68 

tions; and when such memorandum is not made, 
the date of the delivery may be proved by parol.*^ 

The usual presumptions in favor of official acts 
arc applicable,^® and unless the contrary appears 
it will be presumed that the writ was delivered to 
the sheriff on the day the levy was madc.^® 

§ 68. - Recording 

Unless required by ststute, writs of execution need 
not be recorded or Indebed. 

In the absence of a statutory requirement, re¬ 
cording or indexing of writs of execution is not a 
prerequisite to their validity.^7 However, such 
writs must be recorded or indexed where the stat¬ 
ute so directs.^3 

Under some statutes writs of execution must be 
recorded or indexed before they can be executed 
against real estate/® This requirement, however, 
is only for the protection of innocent third per¬ 
sons who may acquire a contractual lien on the 
property affected, and is not necessary as between 
the parties.®® 

The absence of an entry in the execution record 
or index is not indisputable proof that a particular 
writ never existed, but is at best a negative show¬ 
ing that arises from the presumption that the of¬ 
ficial has not disobeyed his duty.®^ 


ai. Mich.—Mauch Chunk First Nat 
Bank v. Dwight, 47 N.W. Ill, SS 
Mich. 189. 

N.D.—Hodge V. Anderson, 15'9 N.W. 
79. 3'5 N.D. 20. 

32. N.C.—McKelthen v. Blue, 62 S. 
E. 769, 149 N.C. 95, 128 Am.S.R 
6154. 

23 C.J. p 361 note 44. 

33. Tex —Cotten v. Stanford, Civ. 
App., 147 S.W.2d 930, 9'33, citing 
Corpna Jnrla. 

23 C.J. p 361 note 45. 

Tint step after preparation of an 
execution is to place It in the hands 
of the sheriff.—Walker v. Common¬ 
wealth, 18 Gratt. 13, '59 Va. 13, 
Am.D. 6-31. 

34. U.S.—In re Tengwall Co., Ill., 
20'1 F. 82, 119 C.C.A. 420, affirmed 
'3«S S.Ct. 2'9, 235 U.S. 300, S'9 L.Ed. 
238. 

23 C.J. p 362 note 4*6. 

35. U.S.—Howes v. Cameron, C.C. 
Ill., 23 F. 324. 

23 C.J. p 3>62 note >47. 

B6. N.J.--Cook V. Wood, 16 N.J.Law 
254. 

23 C.J. p 362 note 4'8. 

87. N.y.—Burrell v. Hollands, 2*9 N. 

T.>S. 515, 78 Hun 583. 

2*3 O.J. p 363 note <50. 

•3. Pa.—MiAln v. Will, 2 Teates 177. 
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39. Pa.—Graasmeyer's Appeal, 4 
Pennyp. 288. 

40. Me.—Humphreys v. Cobb, 22 
Me. 380. 

23 C.J. p 362 note 63. 

41. N Y.—Burrell v. Hollands, 29 
N Y.S 515, 78 Hun 5-83. 

23 C.J. p 362 note 5-4. 

42. Tex.—Garner v. Cutler, '28 Tex. 
1T5. 

43. N.Y.—Williams v. Lowndes, 1 
N.Y.Super. 579. 

Pa.—Person's Appeal, 78 Pa. 145. 

44. Pa—Hale’s Appeal, »44 Pa. 438. 
23 C.J. p 362 note -57. 

46. Ind.—Peters v. Banta, 22 N.E. 
95, 120 Ind. 416. 

23 C.J. p 362 note 58. 

Presumption of regularity of official 
acts see Evidence f 14*6. 

4a Ill.—Storey v. Agnew, 2 Ill.App. 
3153. 

47. Tex.—Bendy v. W. T. Carter & 
Bros., Com.App.. 26»9 S.W. 1037, 
affirming W. T. Carter & Bro. v. 
Bendy, -uiv.App., 251 S.W. ‘265. 

4a Tex.—Bendy v. W. T. Carter 
& Bros., supra. 

23 O J. p '3>6'2 notes 60, 41. 

BxaontioA iMoad to amothor oowaty 
A statute, which provides that, 
when an execution is issued to the 
sheriff of any county other than 
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where the Judgment was rendered, 
the sheriff, among other things, shall 
deliver the writ to the clerk of the 
district court of his county, who 
shall enter the same in the execu¬ 
tion docket, is for the protection of 
bona fide purchasers from an ex¬ 
ecution debtor and nothing more.— 
Thru.sh v. Winslow, 98 P.2d 905, 184 
Okl. 499. 

49. Pa.—Ross' Appeal. *106 Pa. *82. 
23 C.J p 3*62 notes 40. €1. 

Where penem removes from coua^ 

ty In which a judgment was ren¬ 
dered against him. it is not necessa¬ 
ry to enter on the general execution 
docket of the county to which he 
removes an execution issued on such 
Judgment, in order to effectuate a 
lien of the judgment as to his prop¬ 
erty therein.—Smith v. Howell, '2*9 
SB. 3il, 101 Ga. 771—Bradley v. 
Booth, '9 S.E.2d '861, 62 Ga.App. 770. 

60. Ga.—Ray v. Atlanta Trust & 
Banking Co., 93 S.E. 418, li7 Ga. 
265. 

Xb somtsst betwssm msre Judgment 

llSBS the statute is inapplicable.— 
Corley-Powell Produce Co. v. Allen, 
1*57 «.B. 251, 42 Ga.App. 441. 

61. Tex.—Bendy v. W. T. Carter A 
Bros., Com.App., 369 S.W. 1037, 
affirming W. T. Carter & Bro. v. 
Bendy, CJv.Aptp., 35*1 B.W. 266. 
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§ 69. Form and Contents of Writ 

As a general rule, In the absence of statutory re¬ 
quirements, a writ of execution Is sufficient If It Is In the 
form sanctioned by general usage, and technical objec¬ 
tions should be disregarded. 

As a general rule, in the absence of statutory re¬ 
quirements, a writ of execution is sufficient if it 
is in the form sanctioned by general usage, and 
technical objections should be disrcgarded.52 Stat¬ 
utes prescribing the form and contents of execu¬ 
tions should be followed,53 and if the execution 
contains all that is required by statute it is suf- 
ficient.54 Indeed, it is sufficient if the statutory 
form is substantially followcd.55 

The execution should disclose on its face the au¬ 
thority to issue it.55 The fact that an original 
execution is expressed to be an alias docs not vary 
the legal effect of the writ.®^ Where courts of 
chancery are authorized to issue executions on de¬ 
crees for the payment of money, executions issued 
on such decrees must follow and conform to the 
writs issued by courts of law.®® 

An execution need not be written on a single 
sheet of paper, and if it is on several sheets it is 
sufficient that they are pinned together.®® 


Unnecessary recitals. Unnecessary recitals in 
the writ are ordinarily treated as surplusage and 
are not allowed to vitiate the writ.*® Thus un¬ 
necessary recitals of proceedings in the action pre¬ 
vious to final judgment do not affect the regularity 
of the execution.* 1 

§ 70. -Conformity to Judgment 

An execution must conform to the judgment on which 
It Is Issued In every essential particular, but an imma¬ 
terial variance does not vitiate the writ. 

An execution must conform to the judgment on 
which it is issued*® in every essential particular.** 
However, a variance between the judgment and 
the execution does not necessarily vitiate the ex¬ 
ecution,*^ particularly where the variance is not 
substantial,*® and the judgment can readily be iden¬ 
tified from the execution.** However, the variance 
between the execution and the judgment on which 
it is issued may be so material as to render the ex¬ 
ecution fatally defective.*^ 

Clerical mistakes. Mere clerical mistakes do 
not render the execution void, but at the most only 
voidable.*® 


52. Tex.—Collin CJounty (Nat. Bank 

V. Satterwhite, Civ.App., 1*84 S. 

W. 3138. 

23 C.J. p 40'2 note 53. 

Form of writ issued on transcript 
of inferior court see supra 9 

Forms 

Ala.—Glover v. Bass, 50 Bo. 125, 162 
Ala. 267, 136 Am.S.R. 22. 

N.Y.—Jackson v. Jones, 9 Cow. 182. 

63. Mont.—Nepstad v. East Chica- 
g-o Oil Ass'n, 29 P.2d 643, 645. 96 
Mont. 183, citing Corpus Juris. 
RI.—Romoll V. Motta, 194 A. 7t33, 
5-9 R.I. 201. 

23 C.J. p >402 notes 54, 55. 

Xiaagasffe 

In Louisiana at one time, the writ 
was required to be in French and 
English, when French was the moth¬ 
er tongue of the execution debtor. 
—Le Blanc v. Duhroca, *6 La.Ann. 
3'60—23 C.J. p 402 note €6. 

54. Tex.—Lebreton v. Lemaire, Civ. 

App., 43 S.W. 31. 

23 C.J. p 402 note 57. 

asscutlon held not void heoanss of 
form 

Tex.—Simmons v. Arnim, '220 S.W. 
6'6, 110 Tex. <309, affirming. Civ. 
App., 172 S.W. 184. 

Order of sale was in substantial 
compliance with statute.—Teston v. 
Brannin, Tex.Civ.App., 26*1 S.W. 7'88. 
66. Ind.—Ensley v. McCorkle, 7*4 
Ind. *240. 

2*3 C.J. p 402 note 56. 

5a Wis.—Kentzler v. Chicago, M. 


& St. P. R. Co., '3 N.W. 362, 47 
Wis. 641. 

67. N.Y.—Jackson v. Sternbergh, 1 
Johns.Cas. 153. 

Sa S.C.—Lowndes v. Pinckney, 18 
■S C.Eq. I'4. 

Enforcement of decrees in equity 
see Equity §§ 61'6-621. 

69. Ala.—Glover v. Bass, 50 So. 125, 
162 Ala. '2-67, 1316 Am.S.R. 22. 

00. Ga.—Walls v. Smith, l-S Ga. 8. 
23 C.J. p 402 note 62. 

61. N.Y.—Holmes v. Rogers, 2 N. 
Y.S. *601. 

02. Cal.—Smith v. Wilson, 36 r.2d 
71'5, 1 Cal.App.2d 2'97. 

Conn.—Sibley v. Krauskopf, 171 A. 

4, 1'18 Conn. To 8. 

Ga.—-Stanfield v. Downing Oo., 1*99 

5. E. 113, 1'8'6 Ga. 5'68. 

Miss.—Riley v. State, 168 So. 475, 
1T5 Miss. 831. 

Ncv.—In re Mollart, 78 P.’2d 93, ®4, 
*58 Nev. 329, citing Corpus Juris. 
Tenn.—Sipes v. Sanders, 66 S.W.'2d 
261, 17 Tenn.App. 362. 

Tex.—Horton v. Garrison, '20 S.W. 

773, 1 Tex.Civ.App. 31. 

23 C.J. p >402 note 68. 

Order of sals must conform to the 
Judgment on which it Is based. 

Okl.—Kirkpatrick v. Jefferson Stand¬ 
ard Life Ins. Co. of Greensboro, 
N. C., 70 P.2d 69. 180 Okl. 402. 
Tex.—Taylor v. American Trust & 
Savings Bank of El Paso, Civ. 
App., 265 S.W. 727. 
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'Whsre terms of szeoution fol¬ 
lowed literally the provisions of a 
Judgment, there was no error in the 
refusal of the trial court to cancel 
the execution because it was direct¬ 
ed primarily against the principal 
debtor, and not the bondsman.— 
Thorndale Mercantile Co. v. Con¬ 
tinental Gin Co., Tex.Olv.App., 241 
S W. 260, reversed on other grounds 
Continental Gin Co. v. Thorndale 
Mercantile Co., Com.App., 251 S.W. 
939. 

63. Ark.—Hightower v. Handlin, 27 
Ark. 20. 

Ill.—Block v. Hooper, 149 N.E. 21, 
31<8 Ill. 182. 

Mont.—Nepstad v. East Chicago Oil 
Ass'n, 29 P.2d 643, '64-4. 96 Mont. 
183, quoting Corpus Juris. 

Va.—Grizzle v. Fletcher, >10*5 S.E. 
467, 127 Va. 663. 

64. Ill.—Mayne v. Drury, 129 N.E. 
77, 2-95 Ill. 533. 

23 C.J. p >403 note 71. 

65. Conn.—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 1'5'8. 

23 C.J. p 403 notes 70, 72. 

66 . Conn.—Sibley v. Krauskopf, su¬ 
pra. 

23 C.J. p 403 note 73. 

67. Conn.—Sibley v. Krauskopf, su¬ 
pra. 

23 C.J. p 403 note 74. 

68. Ala.—De Loach v. Robbins, 14 
So. 777, 102 Ala. 288, 48 Am.R. 
46. 

28 C.J. p 403 note 76. 
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Comtnand to make specie. Where a judgment 
is payable in specie, execution should issue requir¬ 
ing payment of the judgment in specie.** 

§ 71. -Name in Which Writ Should Run 

A writ of execution le required to run in the name of 
the atate or people but an Irregularity In thia reapeet 
generally doea not render the writ void. 

Executions are directed to the sheriff or other 
officer, not by the court, but by the sovereign 
and in many states the writ is required, by either 
the constitution or statutes, to run in the name of 
the state or people.^^ An irregularity in this re¬ 
spect generally docs not render the writ void ,^2 
although there is authority to the contrary.'^^ 

The use of the term “territory” instead of “state” 
is a mere irregularity.74 

§ 72. - Direction to Officer 

An execution muat be directed to the proper officer, 
but an irregularity In thIa respect is not necessarily fa¬ 
tal. 

The direction in the writ to the officer, usually 
the sheriff, is what gives him his authority,'^*^ ex¬ 
cept in so far as otherwise provided by statute.^® 

An execution must be directed to the officer des¬ 
ignated by the applicable statute.77 Ordinarily the 
writ should be directed to the sheriff in office at the 
time of its issuance.78 Where an execution is in¬ 
tended to be delivered to, and levied by, the sher¬ 
iff of another county than that in which the judg- 
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mem was rendered, it must be directed to the sher¬ 
iff of such other county.79 

Under some statutes, where an officer other than 
the sheriff serves the original process on which 
judgment is rendered, the execution must be di¬ 
rected to, and served by, the same officer,*® al¬ 
though the cause for directing the original process 
to him has ceased.®^ At common law, however, an 
execution need not necessarily be directed to the 
same officer as the one who served the mesne 
process.®® 

If the direction is defective in not designating 
the officer to execute the writ, the defect is not 
material where what is lacking appears in another 
part of the writ®® or from an accompanying instru¬ 
ment.®^ The fact that the direction does not ex¬ 
actly conform to the statutory requirement is not 
necessarily fatal.®® The fact that an execution was 
directed to an improper officer cannot be objected 
to by a stranger.®® 

Disqualification of regular officer. When the 
sheriff is a party or otherwise disqualified, the 
writ should be directed to someone else, usually to 
the coroner;®7 or, if he is disqualified, to another 
officer.*® The writ should be directed to the coro¬ 
ner when there is a vacancy in the office of sher¬ 
iff.®® In some jurisdictions the writ should con¬ 
tain a suggestion of the disqualification or nonex¬ 
istence of the officer whose prior right and duty it 
is to act,®® but the omission to make this appear on 
the face of the writ is not fatal.®i 
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B9* Mass.—Independent Ins. Co. v. 

Thomas, 104 Mas.s. 192. 

23 O.J. p 409 note '5S. 

70. N.C.—Nixon v. Harrell, SO N.C. 
76. 

71. Mont.—Merchants Credit Serv¬ 
ice V. Chouteau County, 114 P.2d 
1074. 

23 C.J. p *404 note 78. 

72. Wash.—Pederson v. Lease, 93 

P. 48 Wash. '263, 126 Am.S.H. 

9'2'2. 

23 O.J. p 404 note 80. 

73. Ill.—SIdwell V. Schumacher, 29 
111. 426. 

23 C.J. p 40>4 note 79. 

74. Colo.—Carnahan v. Pell, 4 Colo. 
190. 

S.D.—State v. Cassidy, 54 N.W. OS'S, 
4 S.D. 58. 

73. Me.—^Pillsbury v. Smyth, '26 
Me. 427. 

Mont.—Merchants Credit Service v. 
Chouteau County Bank, 11»4 r.2d 
1074, 1076, quotlngr Corpus Juris. 
7a Ga.*—Gillis v. Smith, 67 Oa. 446. 
23 C.J. p 404 note 83. 

77. Mont.—Merchants Credit Serv¬ 
ice V. Chouteau County Bank, 114 


P.2d 1074, 1077, citinfir Corpus Ju- 
rls. 

N.Y —Corrigran v. Kahn, 198 N.Y.S. 

785, 120 Misc. 161. 

“Sheriff” 

The word “sheriff*' within statute 
providingr that writ of execution 
must be directed to the sheriff, 
means the sheriff of county where 
process is to be served.—Merchants 
Credit Service v. Chouteau County 
Bank, Mont., 114 P.2d 1074. 

2>uty of clerk 

The clerk is bound to direct the 
execution to such officers as the par¬ 
ty or his attorney may require, pro¬ 
vided such direction is in conformity 
to the statute.—Blanchard v. Waters, 
10 Mete., Mass., 186. 

7a Ark.—Cotton v. Atkinson, 13 S. 

W. 416, 53 Ark. 98. 

23 C.J. p 404 note 94. 

79. Okl.—Christy v. SprlnsTS, 69 P. 
864, 11 Okl. 710 . 

23 C.J. P 404 note 96. 

80. Ky.—Boaz v. Nail, 2 Mete. 246. 

81. Servloe by ooronar 

Ky.—Tuggle v. Smith, 6 T.B.Mon. 76. 

sa Ky.—Tuggle v. Smith, supra. 
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sa Zudomemebt on back of writ 

may be used to show to what officer 
It is dtrected.—^White v. Coulter, 1 
Hun 357, 358, modified on other 

grounds 69 N.Y. 629—23 C.J. p 404 
note 87. 

84. N.C.—Forsythe v. Sykes, 9 N.C. 
64. 

85. Ga.—Yeung v. Germania Sav. 
Bank, 64 S.R 662, 132 Ga. 490. 

23 CJ. p 404 note 92. 

86 . Vt.—Crane v. Warner, 14 Vt. 40. 

87. S.C.—McBee v. Hoke, 29 S C.L. 
138. 

2.3 C.J. p 406 note 2. 

Substitutes for sheriff see the C.J.S. 
title Sheriffs and Constables §§ 31- 
33, also 67 C.J. p 772 note 39 et 
seq. 

8a Ky.—Gowdy v. Sanders, 11 S.W. 

82. 88 Ky. 346, 10 Ky.L 912. 

89. Mo.—Carr v. Youse, 39 Mo. 346. 

90 Am.D. 470. 

23 C.J. P 406 note 4. 

9a Mo.—Carr v. Youse, supra. 

23 C.J. p 406 note 6. 

91. Ark.—Thompson v. Bremage, 14 
Ark. 69. 

23 C.J. P 406 note 7. 
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Where the sheriff is disqualified, the coroner or 
other officer has no power to execute the writ un¬ 
less it is directed to him,^^ and consequently can¬ 
not be held liable for not executing a writ not di¬ 
rected to him.®s An execution directed to the 
**coroner or jailer,” where the sheriff is disqualified, 
cannot be executed by the jailer since the presump¬ 
tion is that the coroner is not disqualified.^^ 

To person whose term of office has expired. It 
is a general rule that an officer who commences the 
execution of process must complete it, even though 
his term of office may have expired before such 
completion.®® This rule applies to a venditioni 
exponas.®® The reason of such a rule is apparent 
where chattels have been seized; the seizure vests 
the property in the sheriff.®^ Such a reason is 
wanting in case of a levy on land,®® and while the 
rule has nevertheless been applied in such a case,®® 
the better rule is that the venditioni may be directed 
either to the sheriff who made the levy or to the 
sheriff in office at the time.^ 

Where a judgment is recovered in a suit com¬ 
menced by attachment, an execution issued on such 
judgment, according to some authorities, should 
be directed to, and levied by, the sheriff in office 
at the time of the issuance of the writ and not to 
the sheriff who levied the attachment.® In other 
decisions, however, it is held that the officer who 
served the attachment must serve the fieri facias.® 
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§ 73. -Recital and Description of Judg¬ 

ment 

Th* •xeeutlon must Intelligibly refer to the Judgment 
on which it Is based and It should identify the court 
which rendered the Judgment and recite the date of the 
judgment, but Irreguiarities In these respects are not 
necessarily fatal. 

The execution must intelligibly refer to the judg¬ 
ment on which it is based.^ This part of the ex¬ 
ecution should have the precision of the judgment 
itself;® but it is not essential to the validity uf an 
execution that the utmost possible strictness should 
be observed in reciting the judgpnent,® and the gen¬ 
eral rule is that the failure to recite the judgment 
accurately does not render the writ void, as long 
as it can be clearly and unmistakably identified 
with the judgment purported to be recited, the proc¬ 
ess in such case being merely irregular.*^ Where 
the judgment cannot be identified from the recital 
the writ is void.® 

Recital of court which rendered the judgment. 
The writ must identify the court which rendered 
the judgment.® A judgment of the appellate court, 
although sent to the lower court for execution, 
should be described as a judgment of the appellate 
court.i® However, an execution issued on the fil¬ 
ing of the transcript of a lower court may describe 
the judgment as one of the court from which the 
execution issucs.i^ A misdescription of the court 
does not necessarily render the execution void as 
distinguished from voidable,i® unless the execution 
cannot be identified from the recital.^® 


92. Ky.—^Parsons v. Dills, 167 S.W. 
415, 159 Ky. 471. 

23 C.J. p 404 note 84. 

93. Tenn.—Brown v. Barker, 10 
Humphr. 346. 

Liability of coroners see Coroners 9§ 
29-31. 

94; Ky.—Gowdy v. Sanders, 11 S.W. 
82, 88 Ky. 346, 10 Ky.U 912. 

96. Wis.—Holmes v. Mclndoe, 20 
Wis. 657. 

23 O.J. p 405 note 8. 

96. Md.—^Purl v. Duvall, 6 Harr. & 
J. 69, 9 Am.D. 490. 

23 C.J. p 406 note 9. 

97. N.C.—Tarkinton v. Alexander, 
19 N.C. 87. 

23 C.J. p 405 note 10. 

96L N.C.—^Tarkinton v. Alexander, 
supra. 

Wis.—^Holmes v. Mclndoe, 20 Wis. 
667. 

99. Md.—Busey v. Tuck, 47 Md. 171 
—Purl V. Duvall, 6 Harr. & J. 69, 
9 Am.D. 490. 

1 . N C.—Tarkinton v. Alexander, 19 
N.C. 87. 


I Wis.—^Holmes v. Mclndoe, 20 Wis. 
667. 

2. Mich.—Fletcher v. Morrell, 44 N. 
W. 133, 78 Mich. 176. 

23 C.J. p 405 note 14. 

3. Idaho.—Pecotte v. Oliver, 10 P. 
302, 2 Idaho, Hash., 251. 

<23 C.J. p 406 note 16. 

4 . Ill.—Block V. Hooper, 149 N.E. 
21, 318 Ill. 182. 

23 C.J. p 405 note 16. 

“An execution, to be valid must 
show on its face, that such a Judgr- 
ment has been rendered by a compe¬ 
tent court, as will Justify its ema¬ 
nation.*'—^Hinman v. Pope, 6 Ill. 131, 
141. 

grudgmeat held oorreetly described 

Tex.—Simmons v. Arnim, 220 S.W. 
66, 110 Tex. 309, aftlrmingr. Civ. 
App., 172 S.W. 184. 

S« Ky.—Farmers Nat. Bank v. Lan¬ 
caster Nat. Bank, 4 Ky.L. 461. 

23 C.J. p 406 note 17. 

6* Ky.—Graham v. Price, 3 A.K. 

Marsh. 622, 13 Ain.D. 199. 

23 C.J. p 408 note 70. 
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[ 7. Conn.—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 158. 

23 C.J. p 406 note 18. 

8- U.S.—MeSherry v. Queen, D.C., 
16 F.Cas.No.8,926, 2 Cranch C.C. 
406. 

23 C.J. p 406 note 19. 

9. Ill.—Brown v. Duncan, 23 N.E. 

1126, 132 Ill. 413, 22 Am.S.R. 646. 

23 C.J. p 406 note 20. 

Baeeutioa held valid 

Execution stating Judgment was 
recovered, in cause numbered, in 
Eighty-Eighth district court of 

-county, attested by clerk of E 

county, was valid.—Continental Oil 
& Gas Production Co. v. Austin, Tex. 
Civ.App, 17 S.W.2d 1114. 

lOi Tex.—^Irvln v. Ferguson, 18 S. 

W. 820, 83 Tex. 491. 

23 C.J. p 406 note 21. 

11. Pa.—^Hamilton v. Dawson, 4 Pa. 
L.J. 141. 

19. Okl.—Gulager v. Bickford, 293 
P. 209, 146 Okl. 49. 

23 C.J. p 406 note 23. 

13. Tenn.—Trotter v. Nelson, 1 
Swan 7. 

23 G.J. p 406 note 24. 
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Jurisdiction of court. An execution issued by a 
court of limited or inferior jurisdiction need not 
show on its face that the court had jurisdiction 
to render the judgment.!^ 

Execution after defendant's death. An execution 
issued after the death of defendant should show 
its authority from both the original judgment and 
the judgment of revivor.i*> 

Date of rendition or docketing. An execution 
should recite the date of the judgment.^® It is 
proper to recite the judgment as of the date of its 
rendition notwithstanding the subsequent amend¬ 
ment of the judgment nunc pro tunc. ^7 if judg¬ 
ment is not rendered until after a motion for a 
new trial is overruled at a succeeding term, the 
writ properly describes the judgment as rendered 
at the later term.^^ 

By the strict rule which formerly prevailed, a 
misrecital as to the term in which a judgment was 
rendered made the writ void.^^ Under the modern 
rule, however, as long as the judgment may be 
identified, a mistake in the date of the rendition of 
the judgment,20 or even an omission of the date,2l 
does not make the execution void. This is especial¬ 
ly true where the execution follows a misrecital 
of the record which afterward is amcnded .22 An 
execution issued to a county in which the judgment 
has been docketed, which fails to state, as required 
by statute, the time and place of the docketing of 
the judgment, is not void, but is amendable.23 
Place of filing judgment roll. Failure to state 

14. Ga.—Hamilton v. Moreland, 15 
Ga. 343. 

N.Y —Field V. Parker, 4 Hun 342. 

15. Tex.—Hart v. McDade, SI Tex. 

208. 

23 C..T. p 406 note 26. 

Effect of death of parties after judfr- 
mont see § 65 supra. 

Xa ZUlaois, although in case of the 
death of a judgment debtor before 
execution, the better practice is to 
recite in the execution the recovery 
of the judgment, the death of de¬ 
fendant. and notice to the adminis¬ 
trator of the judgment, and to com¬ 
mand the sheriff to levy the execu¬ 
tion on the land owned by defendant 
at his death, yet an execution issued 
in the name of defendant is suffi¬ 
cient in substance.—Wight v. Wull- 
baum, 39 111. 664. 

16. Mass.—Stevens v. Roberts, 121 
Mass. 655. 

23 C.J. p 406 note 29. 

17. Ala.—Carter v. Smith, 38 So. 

184, 142 Ala. 414, 110 Am.S.R. 36. 

18 . Md.—Hagerstown First Nat. 

Bank v. Weckler, 62 Md. 30. 


the county where the judgment roll was filed, as 
required by statute, does not make the execution 
void, where it is stated in the execution that the 
judgment was recovered in the superior court of a 
certain county named.^^ 

§ 74. -Recital and Description of Parties 

Ths execution mutt follow the Judgment with respect 
to the recitals and description of the parties, but Irregu¬ 
larities in this respqct generally do not render the 
writ void if the parties at recited In the writ can be 
plainly Identified with those of the judgment. 

The general rule, stated supra § 70, that the ex¬ 
ecution must follow the judgment applies with 
peculiar fitness to the recitals and description of 
the parties,25 even where the judgment contains a 
misrecital as to the parties.^* However, if the par¬ 
ties as recited in the writ can be plainly identified 
with those of the judgment, the general rule is 
that mistakes or omissions or other irregularities 
in this respect do not render the writ void.27 An 
execution against a certain person **agent for^’^s 
or ‘'exccutor**29 is an execution against the first 
person alone, the added words being descriptio 
personae. 

An execution cannot issue against a person 
whose first name is described as fictitious.30 

Addition of name. The addition of a name to 
the execution which did not appear in the judg¬ 
ment has been held not to vitiate the writ;3i but 
as against the person whose name is thus added it 
is void.22 

Bzccation dcclgaatiag party aa 
“oompany*’ without disclosing 
whether or not the company was a 
partnership or a corporation is not 
void.—Mills V. Church well Motor Co., 
122 So. 773. 154 Miss. 631. 

Zzaeutlom not statlmg la whose 
favor jadgmeat was laadsrsd, al¬ 
though reciting the names of the 
parties, is sufficient where signed by 
the attorney for plaintiff, since the 
signature shows that judgment was 
in favor of plaintiff.—Morrison v. 
Austin, 14 Wis. 601. 

98. Ga.—Armour Packing Co. v. 
T..OVCII, 44 SB. 990, 118 Ga. 164— 
Wynn v. Irvine’s Georgia Music 
House. 34 S.E. 582, 109 Ga. 287. 
89. Ga.—Stephens v. Atlanta, 46 S. 

E 872, 119 Ga. 666. 

23 C.J. p 410 note 74. 

30. N.Y.—Goldberg v. Markowits, 
87 N.Y.S. 1046, 94 App.Div. 237, af¬ 
firmed 76 N.E. 1129, 182 N.Y. 640. 

31. N.H.—Davis v. Bradford, 68 N. 
H. 476. 

23 C.J. p 411 note 93. 

38. Ky.—Bridges v. Caldwell, 2 A. 
K.Marsh. 195. 


19. Conn.—Cutler v. Wadsworth, 7 
Conn. 6. 

33 C.J. p 406 note 32. 

90. Ga.—Flanigan v. Hutchins, 146 
SE 500, 39 Ga.App. 220. 

Kan.—Korber v. Willis, 274 P. 239, 
240, 127 Kan. 587, quoting Ck>r- 
pus Jnrls. 

23 CJ. p 407 note 33. 

21. Mich.—Perkins v. Spaulding, 2 
Mich. 167. 

23 C.J. p 407 note 34. 

22. Mass.—Nims v. Spurr, 138 

Mass. 209. 

23. N.C.—Bernhardt v. Brown, 29 S. 
E. 884, 112 N.C. 687, 66 Am.S.R. 
72.5. 

23 C.J. p 407 note 37. 

2 ^ Cal.—Van Cleave v. Bucher, 21 
P. 954, 79 Cal. 600. 

25. Ga.—Bank of Tupelo v. Collier, 
14 S.E.2d 59, 191 Ga. 862. 

23 C.J. p 410 note 69. 

88 . Fla.—^Brett v. Ming, 1 Fla. 447. 

97. Tex.—Patton v. Crisp & White, 
Civ.App., 11 S.W.2d 826, error dis¬ 
missed. 

23 C.J. P 410 note 72. 
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Omissions. While the omission of plaintiffs 
name from the recital of the parties may not vitiate 
the writ where plaintiff’s identity can be fairly 
made out from the rest of the writ,as where 
his name appears in the indorsement of the writ,*^ 
an execution on a money judgment which does not 
show against whose property it is sent is void.36 
In some jurisdictions the entire omission of the 
name of plaintiff makes the writ void.3® 

Where the judgment is joint, the execution is¬ 
sued thereon should be joint,and this is so not¬ 
withstanding, from death or some other cause, no 
levy can be made on the property of some of the 
judgment debtors.38 Where there is a plurality of 
parties plaintiff, the execution should not be issued 
in the name of one of them only, but should be 
issued in the name of all plaintiffs.^® However, 
the rule that an execution, to enforce a joint judg¬ 
ment, must be joint cannot be allowed to work an 
injustice,^® and the omission of the name of plain¬ 
tiff,^! or of defendant,^® does not render the writ 
void as long as the writ can be clearly identified 
with the judgment, at least as against a bona fide 
purchaser,^® although under some statutes, a sever¬ 
al execution issued on a joint judgment is void.^^ 

In an action against joint defendants, where sep¬ 
arate decrees are rendered against each, an ex¬ 


ecution may be issued against one of them without 
issuing the same against the other.^^ An execu¬ 
tion against two for a sum which the writ recites 
plaintiff has recovered against “him” is void be¬ 
cause uncertain as against whom the judgment was 
rendered.^* An execution commanding its s<tis- 
faction out of the property of several named per¬ 
sons is not objectionable because it refers to vhe 
judgment as obtained against one of them “and 

others.”^7 

Mistakes and misdescriptions. A mistake in the 
name of a party plaintiff^® or defendant^® does 
not invalidate the writ, provided the identity of 
such party is not left in doubt, and the variance 
is not so great that the execution appears not to- 
be issued on the judgment produced in its sup¬ 
port,®® except where a mandatory statute requires 
the execution to state correctly the names of the 
parties.®! In any event, the writ is not void as 
against such of the parties whose names are cor¬ 
rectly recited.®® However, an execution which 
varies from the judgment in the names of both 
plaintiffs and defendants cannot be identified with 
the judgment and is void.®® 

A misrecital of the party plaintiff as an individ¬ 
ual instead of as an administrator,®^ or as obligee 
instead of an assignee of an instrument,®® has 


33. ICy.—Stovall v. Hlbbs, 32 S.W. 
1087, 17 Ky.L. 906. 

34. Tex.—Simmons v. Arnlm, Civ. 
App., 172 S.W. 184. 

23 C.J. p 410 note 78. 

35. Ill.—Douglas V. Whitney, 28 Ill. 
362. 

23 C.J. p 410 note 79. 

36. Ala.—Barrett v. Browne, 67 So. 
467, 190 Ala. 613. 

23 C.J. p 410 note 80. 

37. Ill.—Block V. Hooper, 149 N.E. 

21, 318 Ill. 182—State Bank of 

Prairie du Rocher v. Brown, 263 
Ill.App. 312. 

Ky.—Hatfield v. Kent In nd Coal & 
Coke Co., 67 S,W.2d 1000, 247 Ky. 
825. 

Va.—Grizzle v. Fletcher, 106 S.E. 

457, 127 Va. 663. 

28 C.J. p 411 note 84. 

Zf plalkLtlir wishes to exonerate 
one of several defendants, he cannot 
do so by an irregular execution is¬ 
sued against the other defendants 
and omitting such defendant, but 
should issue an execution against all 
defendants and Indorse thereon a di¬ 
rection tp the sheriff to exonerate 
the favored defendant.—Farmers’ & 
Mechanics’ Nat. Bank v. Crane, 15 
Abb.Pr.,N.S., N.Y., 434. 

Xf judgment Is ssvsrul or Joint and 
sevsnl, a several execution is prop-, 


er.—Bohmer v. Bensinger, 133 S.W. 
2d 534. 280 Ky. 382. 

38. Va.—Grizzle v. Fletcher, 106 S. 
E. 457, 127 Va 663. 

2.3 C.J. p 411 note 86. 

Death of parties after Judgment 
generally see § 66 supra. 

39. Va.—Grizzle v. Fletcher, supra. 
23 C.J. p 411 note 86. 

40. Pa.—Koenig v. Curran’s Res¬ 
taurant & Baking Co., 169 A. 553, 
306 Pa. 346—Sheetz v. Wynkoop, 
74 Pa. 198—Mortland v. Hines, 8 
Pa. 266. 

41. Conn.—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 158. 

42. Conn.—Sibley v. Krauskopf, 171 
A. 4, 6, 118 Conn. 158, citing Cor¬ 
pus Juris. 

23 C.J. p 411 note 89. 

Znoideutol parties 
Execution was not Invalid because 
not naming other defendants against 
whom Judgment was rendered, where 
it appeared that Judgment was ren¬ 
dered against defendant named in 
execution alone, and that other de¬ 
fendants were named only that any 
claim or right asserted by them to 
properly foreclosed on would be 
eliminated by such foreclosure.—Al¬ 
corn V. Means, Tez.Cly.App., 273 S. 
W. 1016. 

43. Tenn.—^Wilson v. Name, 11 , 

Humphr. 189. i 


44. IT.S.—Ex parte Kennedy, D C., 
14 F.CaB.No.7,698, 4 Cranch C.C. 
462 

23 C.J, p 411 note 91. 

45. Tenn.—Hyder v. Butler, 62 S.W. 
876, 103 Tenn, 289. 

46. Ky.—Farmers Nat. Bank v. 
Lancaster Nat. Bank, 4 Ky.L. 461. 

47 . Ind.—McCoy v. Eider, 2 Blackf. 
183. 

4B. Ohio.—First Nat. Bank v. Has- 
slnger, 196 N.E. 425, 427. 129 Ohio 
St. 642. citing Corpus Juris. 

23 C.J. p 411 note 96. 

40. Ga.—Bradford v. Columbus Wa¬ 
ter Lot Co., 58 Ga. 280. 

23 C.J. p 411 note 96. 

50. Neb.—Buchanan v. Edmisten, 95 
N.W. 620. 1 Neb. (Unoff.) 429. 

23 C.J. p 412 note 97. 

51. Tex.—Harkiy v. Day, 129 S.W. 
1196, 61 Tex.Civ.App. 244. 

23 C.J. p 412 note 98. 

68. Me.—Blake v. Blanchard, 48 Me. 
297. 

63. Mo.—Crittenden v. Leitensdorf- 
er, 35 Mo. 239. 

23 C.J. p 412 note 1. 

54. Conn.—Palmer v. Palmer, 2 
Conn. 462. 

66. Ky.—^Pemberton v. Searcc, 
Hard. 3. 
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been held to render the writ void. Yet where de¬ 
fendants were misdescribed as ^'executors/* the 
term “executors” did not affect the validity of an 
execution issued against them in their individual 
capacity.®® Failure to follow the judgment in not 
describing defendants as makers and indorsers does 
not render the execution void.®^ Where a judg¬ 
ment is rendered in favor of a guardian, execu¬ 
tion issuing in the name of the infant docs not fol¬ 
low the judgment.®® 

Assignment of judgment. An execution, issued 
by the assignees of a judgment, has been held not 
to be defective in omitting the name of an assignee 
of part of a share of one of the original as¬ 
signees.®® 

Execution on judgment recovered in suit by 
nominal plaintiff. Where a judgment is recovered 
by a nominal plaintiff for the use of another, the 
execution should conform to the judgment and 
should be issued in behalf of the nominal plaintiff 
for the use of the usee;®® and should not issue in 
favor of both the nominal plaintiff and the usee 
as if they were joint plaintiffs.®^ An execution 
which issues in the name of the usee does not fol¬ 
low the judgment®- and has been held void,®*^ al¬ 
though there are decisions to the contrary ;®4 and 
under modern statutes execution may be issued di¬ 
rectly in favor of the beneficial plaintiff.®® 

Where judgment has been rendered in favor of 
the beneficial plaintiff, an execution in favor of 
the nominal plaintiff for the use of the beneficial 
plaintiff docs not conform to the judgment.®® An 
execution on a judgment in favor of one for the 
use of another is not void because the latter recital 
was omitted.®*^ 


§ 75 

Judgment by or against partnership. The fail¬ 
ure of an execution describing a judgment recov¬ 
ered by a partnership to include the individual 
names of the partners is not a fatal defect.®® 

Where a judgment is recovered against a part¬ 
nership, and the individual partners have not been 
served with process, and no judgment has been 
recovered against them individually, the writ must 
follow the judgment and be issued against the firm 
and not against the partners.®® An execution 
against the firm and against the individual mem¬ 
bers thereof is not variant from the judgment be¬ 
cause it does not state that the individuals named 
are members of the firm, although such statement 
is contained in the judgment.*^® 

§ 75. - Statement of Amount 

a. In general 

b. Interest 

c. Costs 

a. In (General 

The execution must state the sum of money to be 
made and in so doing must conform to the Judgment, 
b^ut a variance in amount not sufficient to destroy the 
identity of the judgment does not i/ivalidate the writ. 

The execution must stale the sum of money to 
be made,'^^ and in doing so must follow and con¬ 
form to the judgment.'^2 However, a variance in 
amount between the execution and the judgment, 
which is not sufficient to destroy the identity of the 
judgment on which the writ issued, does not render 
the writ void, but voidable only, especially where 
the variance is small, and is due to a clerical error, 
or to a miscalculation of the amount remaining 
due on the judgment.^® The validity of the ex- 


56. Ga.—Tharpe v. Tharpe, 54 Ga. 
501. 

23 C.J. p 412 note 4. 

57. Ga.—Powell v. Perry, 63 Ga. 
417. 

'58. N.C.—Newsom v. Newsom, 26 
N.C. 381. 

23 C.J. p 412 notes 6, 7. 

59. N.Y.—Kelly v. City of Yonkers, 
274 N.Y.S. 781, 242 App.Div. 798. 
.60. Tenn.—Jennings v. Pray, 8 

Yerg. 86. 

51. Ga.—Shackleford v. Hooper, 65 
Ga. 366. 

68 . Tenn.—Jennings v. Pray, 8 

Yerg. 86. 

63. Ga.—Shackleford v. Hooper, 65 

Ga. 366. 

Me.—Mysroll v. Vlolette, 66 Me. 108. 

64. Ala.—McElhaney v. Flynn, 23 

Ala. 819. 

23 C.J. p 412 note 12. 


65. Ga.—Whittle v. Tarver, 76 Ga. 
818. 

66. Ill.—Hobson v. McCambridge, 
22 N.E 823, 130 Ill. 367. 

23 C.J. p 412 note 14. 

67. Tenn.—Stevenson v. McLean, 6 
Humphr. 332, 42 Am.D. 434. 

68. Tex.—Patton v. Crisp & White, 
Civ.App., 11 S.W.2d 826, error dis¬ 
missed. 

Oonformaaoe to oaptloa of the 

Judgment in describing plaintiff by 
a partnership name is sufficient 
without reciting the names of the 
partners.—Simmons v. Sharpe, 42 So. 
441, 148 Ala. 217—23 C.J. p 413 note 
18. 

69. Ga.—Clayton v. May, 68 Gcl 27. 
23 C.J. p 412 note 16. 

70. Ga.—Waxelbaum v, Connor, 94 
Ga. 529, 19 S.E. 806. 

23 C.J. p 412 note 17. 
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71. Omission as voiding writ 

Leaving the amount of the Judg¬ 
ment and also the amount of the 
costs in blank renders the writ void. 
—Maxwell v. King, 3 Yerg, Term., 
4G0. 

78. Ala.—Alabama, G. S. H. Co. v. 
Queen City Electric Light Co., 25 
So. 824, 121 Ala. 300. 

23 C.J. p 407 note 41. 

73. Ga—Land v. Gormley, 170 S.E. 
610, 512, 177 Ga. 497, citing Corpus 

Juris. 

Idaho.— Evans v. Humphrey, 5 P.2d 
545, 61 Idaho 2i68. 

Ill.—Mayne v. Drury, 12'9 N.E. 77, 
2915 111. 53'3. 

Wash.—^Nuessler v. Bergman, 251 P. 
57‘8, 580, im Wash. 297, citing 
Corpus Juris. 

23 C.J. p 408 note 42. 
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ecution should be tested by the intent with which 
it was issued; if issued for a wrong amount with 
fraudulent intent, it is void;*^^ but in the absence 
of fraudulent intent an execution ^ for a less 
amount,*^® or even an execution for a greater 
amount,*^® is generally held not void. Where the 
writ issues for too large an amount, the proper 
practice is not to move for a vacation of the writ, 
but to move to set aside to the extent of the ex¬ 
cess or, if the levy is on land, for the aggrieved 
party to go into equity for relief.^® 

If an amount materially in excess of the judg¬ 
ment is commanded to be made, the writ, according 
to some authorities, is void, and, where but one 
levy on, and sale of, property are made under such 
an execution, and an amount materially exceeding 
the judgment is realized, the entire proceedings un¬ 
der the writ are nugatory.^^ Nevertheless, where 
the levy and sale is for the amount actually due on 
the judgment, the error in the writ will be correct¬ 
ed without setting aside or declaring nugatory the 
proceedings under the execution.®® 

After partial payment of judgment. The writ 
should not issue for a greater amount than is due 
on the judgment at the time of its issuance.®^ The 
writ should either recite the judgment as it was 
originally recovered, and state the amount that has 
been paid and the sum that is still due,®® or be is¬ 
sued for the whole amount of the judgment, with 
the credit indorsed on the back of the writ,®® it 
being immaterial which course is pursued.®^ How¬ 
ever, where the record does not show, and the clerk 
of the court did not know, that anything had been 
paid on the judgment, an execution issued for the 


full amount of the judgment is neither void nor ir¬ 
regular.®® An execution not showing a credit is 
not void but may be quashed only to the extent of 
the excess.®® 

Judgment payable in installments. Where the 
judgment is payable in installments, an execution is¬ 
sued before they have all fallen due should not 
command the sheriff to levy the whole debt, but 
only the amount that has accrued.®^ 

b. Interest 

The execution, In eommandino the collection of Inter- 
eet on the Judgment, muat conform to the Judgment, but 
a variance doea not render the writ void and where in- 
tereet on Judgments le allowed by atatute execution for 
Intereat may generally latue whether or not It it allowed 
In the Judgment. 

The execution, in commanding the collection of 
interest on the judgment, must conform to the judg¬ 
ment.®® A variance between the judgment and the 
writ, as respects the collection of interest, does not 
render the writ absolutely null and void, but void¬ 
able only, and it may be amended, and the irregu¬ 
larity is not available on collateral attack, it being 
like the case of any other variance in amount be¬ 
tween the writ and judgment.®® 

Except where a different practice has arisen so as 
to become part of the common law,®® the writ 
should not require the collection of interest when 
the judgment on which it is issued does not give it, 
and interest is not allowed by statute.®^ This has 
been held to be the rule even where interest on judg¬ 
ments is allowed by statute, if the judgment does 
not include it;®® but, as a general rule, where in¬ 
terest on judgments is allowed by statute, execution 
for interest may issue whether or not it is allowed 


74. Md.—Harris v. Alcock. 10 Gill 
& J. ^26. 32 Am.D. 1*58. 

Pa.—Welsklrcher v. Volk, 29 Pa. 
Super. 611, 34 Pittsb Leg.J.,N.S.. 

369. 

76. Ill.—Newman v. Willltts, 60 Ill. 
ST9. 

23 C.J. p 408 note 4>4. 

76. Ind.—Grim v. Adkins, '51 N.E. 

494, 21 Ind.Apfp. lOd. 

23 C.J. P 408 note 45. 

77« Kan.—Bogrle v. Bloom, 66 P. 7(93, 
86 Kan. 512. 

28 C.J. p ^O'S note 44. 

78. N.H.—Avery v. Bawman, 40 WT. 
H. 463. 77 Am.D. T2«. 

76. Ark.—Downs v. Dennis, 102 6. 
W. 699, 83 Ark. 71, 116 Am.S.R. 
1<1'9. 

23 C.J. p 408 note 48. 

80l Nev.—Hastings v. Johnson. 1 
Nev. 813. 

28 C.J. p 402 note 49. 


81. Tenn.—Barnes t. Robinson, >4 
Terg. 184. 

2>3 C.J. p 408 note 51. 

88 : Vt.—Fairbanks v. Devereavx, 4S 
Vt. 650 

23 O.J. p 406 note 62. 

XxsontloB commaadiBg shsxlir to 
eoUset only bslanos due on Judg¬ 
ment is not invalid.—^Alcorn v. 
Means. Tex.Civ.Ap);>., 273 S.W. 1064. 
88 . Kan.—St. Louis & S. F. R. Co. 

v. RJerson, 18 P. 443, 38 Kan. 359. 
23 C.J. p 408 note 5*3. 

8^ Tenn.—Perry v. Royle, 9 Yerg. 
18. 

86 . Ky.—Walker v. McKnlght, 14 
B.Mon. 467, 81 Am.D. 190. 

Vt.—Ex parte Hunt, 82 A. 178, 85 
Vt. 346. 

88 . Kan.—Korber v. Willis, 274 P. 
236, 127 Kan. 567. 

Wash.—^Nuessler v. Bergman, 251 P. 

578, 141 Wash. 267. 

23 C.J. p 406 note 56. 
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Quashing execution see infra 4S 142— 
1 > 45 . 

87. N.J.—Griffith v. Jones, 3 WT.J. 
Law 486. 

23 C.J. p 408 note 40. 

88 . Ky.—^Noe v. Conyers, 6 J.J. 
Marsh. 5114. 

23 C.J. p 406 note 59. 

88 . Me.—Coffin v. Freeman, 24 A.. 

686 , 84 Me. *&34. 

23 C.J. p >406 note 65. 

Amendment of writ see Infra f 82. 
Collateral attack see infra 8 83. 

8 a N.J.—Cox V. Marlatt, 34 N.J. 

Law 389. 13 Am.R. 464. 

23 C.J. p 409 note 60. 

81. (N.C.—Coilals V. McLeod, 30 (N. 

C. 221, 49 Am.D. *376. 

23 C.J. p 406 note 61. 

88 . N.C.—Collais v. MdLeod, supra.. 
28 C.J. p 409 note 62. 
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in the judgment,and the addition of interest 
since the rendition of the judgment does not con¬ 
stitute a variance.®^ 

c. Costs 

The execution chould correspond to the Judgment as 
respects the allowance of coats, and the amount thereof, 
but Irregularities In this respect generally do not render 
the writ void. 

The execution should correspond to the judgment 
as respects the allowance of costs®® and the amount 
thereof.®® Mistakes as to the amount of costs usu¬ 
ally do not invalidate the writ.®*^ 

It is sometimes provided by statute that a copy 
of the bill of costs shall be attached to, or indorsed 
on, the execution.®® Although there is some con¬ 
trary authority,®® such statutes usually are direc¬ 
tory only and irregularities do not render the writ 
void.l 

The failure of the clerk to enter in the formal 
judgment the items of cost taxed by him, as re¬ 
quired by statute does not render void or voidable 
an execution containing such costs.® 

§ 76. - Command to Levy and Make 

Amount 

The writ should command the officer to whom It Is 
directed to make a levy, but It need not In express 
words command a sale. 

The writ of execution should command the offi¬ 
cer to whom it is directed by appropriate words of 
command or direction, to make a levy;® but the 
execution need not, in express words, command a 
sale, but need only require the sheriff to make the 
money, etc.^ The fact that the command of the 


§ 77 

writ does not follow exactly the order of the court,® 
or the form of the statute,® or that in the command 
the amount of the sum to be made is left blank,^ 
or that the command to dispose of the goods was 
omitted,® does not render the writ void. 

§ 77. — Directions as to Property to Be 
Taken 

a. In general 

b. Specifying particular property 

a. In General 

The modern form of the general fieri facias generally 
permits the real estate as well as the goods and chattels 
of defendant to be taken and if there Is a special statute 
governing, its terms must be complied with. 

The modern form of the general fieri facias gen¬ 
erally permits the real estate as well as the goods 
and chattels of defendant to be taken.® If there is 
a special statute governing, its terms must be com¬ 
plied with.i® However, failure to comply with a 
statute requiring that the sheriff’s authority to levy 
be limited to property subject to execution does not 
render a writ fatally defectivc.^^ 

If goods and chattels only can be taken, the writ 
should not direct a levy on lands and tenements as 
well as goods and chattels but where plaintiff 
has the right to levy on lands and tenements, the 
writ ought to pursue the law and direct a levy on 
property of that character, and not a levy on chat¬ 
tels only.^® It is no objection that the execution 
directed the sheriff to levy on lands of defendant of 
which he was seized on a certain day, although the 
direction might have been given as of a few days 
before.i^ 


93. U.S.—Amis v. Smith. Miss., 16 
Pet. 303, 10 L..Ed. 973. 

23 C.J, p 409 note 60. 

Blrectloa to oolloet iaterost hold 
proper 

Ill.—Tracey v. Shanlcy, 2*6 N.E.2d 
7B3, 311 Ill.App. 520. 

94. Tex.—Taylor v. Doom, 95 S.W. 

4. 43 Tex.Oiv.App. 59. 

95. Miss.—Riley v. State, 168 So. 
476, 175 Miss. 831. 

96. Qa.—-Smith v. Lockett, 73 Ga. 
104. 

28 C.J. p 409 note 66. 

97. Tex.—Brown v. Bonougli, 232 

5. W. *490, I'll Tex. 275. 

23 C.J. p 410 note €8. 

98. MiBs.--Wilkinson v. Hutto. 128 
So. 93. 157 Miss. 358—-Mills v. 
Churchwell Motor Co., 122 So. 773, 
154 Miss. 631. 

23 C.J. p 410 note 67. 


99. Miss.-—Wilkinson v. Hutto, 128 
So. 93, 157 Miss. 368. 

23 C.J. p 410 note 67 [c] (1). 

However, it has been held that 
failure to annex co>py of bill of 
costs does not render execution void 
in so far as It commands collection 
of principal of Judgment.—Mills v. 
Churchwell Motor Co., 12’2 iSo. 773, 
154 Miss. *631. 

1. N.C.—^Wingate v. Galloway. 10 N. 
C. 6. 

23 C.J. p 410 note 67. 

8 . Okl.—Blerschenk v. Klein, 83 P. 
2d 371, 1183 Okl. >494. 

3. Ind.—Gaskill v. Aldrich, 41 Ind. 
338. 

'23 C.J. p 413 note 19. 

4 . U.S.—Wayman v. Southard, Ky., 
10 Wheat. 1, 4 L.Ed. 253. 

Ga.—Chamberlin v. Beck, 68 Ga. 346. 


6. Ill.—West V. Krebaum, 88 Ill. 

26'3. 

23 C J. p 413 note 22. 

7. Iowa.—Cooley v. Brayton, 16 
Towa 10. 

8 . Vt.—Chase v. Plymouth, 20 Vt. 
>46'9, 50 Am.D. 52. 

9. Ill.—Brown v. Duncan, 23 N.E. 
1126, 132 Ill. 413, 22 Am.S.H. 64'5. 

23 C.J. p 413 note 26. 

Real property as subject to execu¬ 
tion see supra 9 63. 
la Me.—Caldwell v. Blake, 68 Me. 
458. 

23 C.J. p 413 note 32. 

11« Tex.—Patton v. Crisp & White, 
Civ.App., 11 S.W.2d «2‘6, error dis¬ 
missed. 

18. N.C.—^Doe V. Stone, 8 N.C. 329. 
23 C.J. p 413 note 28. 

13. 'S.C.—Toomer v. Purkey, 8 a.C. 
L. 323, 12 Am.D. 63'4. 

23 C.J. p 413 note 29. 

14. N.T—Green v. Burnham, 2 
Sandf.Ch. 510. 


6. Ala.—^Allen v. Best, 6 Ala. 23*4. 
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ecution should be tested by the intent with which 
it was issued; if issued for a wrong amount with 
fraudulent intent, it is void;*^^ but in the absence 
of fraudulent intent an execution, for a less 
amount,76 or even an execution for a greater 
amount,7® is generally held not void. Where the 
writ issues for too large an amount, the proper 
practice is not to move for a vacation of the writ, 
but to move to set aside to the extent of the ex¬ 
cess ;77 or, if the levy is on land, for the aggrieved 
party to go into equity for relief.78 

If an amount materially in excess of the judg¬ 
ment is commanded to be made, the writ, according 
to some authorities, is void, and, where but one 
levy on, and sale of, property are made under such 
an execution, and an amount materially exceeding 
the judgment is realized, the entire proceedings un¬ 
der the writ are nugatory.7® Nevertheless, where 
the levy and sale is for the amount actually due on 
the judgment, the error in the writ will be correct¬ 
ed without setting aside or declaring nugatory the 
proceedings under the execution.®® 

After partial payment of judgment. The writ 
should not issue for a greater amount than is due 
on the judgment at the time of its issuance.®^ The 
writ should either recite the judgment as it was 
originally recovered, and state the amount that has 
been paid and the sum that is still due,®® or be is¬ 
sued for the whole amount of the judgment, with 
the credit indorsed on the back of the writ,®® it 
being immaterial which course is pursued.®^ How¬ 
ever, where the record does not show, and the clerk 
of the court did not know, that anything had been 
paid on the judgment, an execution issued for the 


full amount of the judgment is neither void nor ir¬ 
regular.®® An execution not showing a credit is 
not void but may be quashed only to the extent of 
the excess.®® 

Judgment payable in installments. Where the 
judgment is payable in installments, an execution is¬ 
sued before they have all fallen due should not 
command the sheriff to levy the whole debt, but 
only the amount that has accrued.®7 

b. Interest 

The execution, In commendino the collection of Inter¬ 
est on the Judgment, must conform to the judgment, but 
a variance does not render the writ void and where In¬ 
terest on judgments Is allowed by statute execution for 
interest may generally Issue whether or not it is allowed 
In the judgment. 

The execution, in commanding the collection of 
interest on the judgment, must conform to the judg¬ 
ment.®® A variance between the judgment and the 
writ, as respects the collection of interest, does not 
render the writ absolutely null and void, but void¬ 
able only, and it may be amended, and the irregu¬ 
larity is not available on collateral attack, it being 
like the case of any other variance in amount be¬ 
tween the writ and judgment.®® 

Except where a different practice has arisen so as 
to become part of the common law,®® the writ 
should not require the collection of interest when 
the judgment on which it is issued does not give it, 
and interest is not allowed by statute.®^ This has 
been held to be the rule even where interest on judg¬ 
ments is allowed by statute, if the judgment does 
not include it;®® but, as a general rule, where in¬ 
terest on judgments is allowed by statute, execution 
for interest may issue whether or not it is allowed 


T4. Md.—Harris v. Alcock, 10 Qlll 
& J. 726. 32 Am.D. I'SS. 

Pa.—Weiskircher v. Volk, 29 Pa. 
Super. 611, 34 Pittsb.Leg.J.,N.S.. 
359. 

75. Ill.—^Newman v. Willitts, 60 Ill. 
CT9. 

23 O.J. p 408 note 4>4. 

76. Ind.—Grim v. Adkins, '61 N.E. 
494, 21 Ind.App. 106. 

23 C.J. p 408 note 45. 

77« Kan.—Bogle v. Bloom, 56 P. 793, 
36 Kan. 612. 

23 C.J. p <408 note 46. 

TSi N.H.—Avery v. Bawman, 40 N. 
H. 463. 77 Am.D. T2«. 

76. Ark.—Downs v. Dennis, 102 6. 
W. 639, 83 Ark. 71. 119 Am.S.R. 
119. 

23 C.J. p 408 note 48. 

SOL Nev.—Hastings v. Johnson, 1 
Nev. 613. 

23 C.J. p 40*8 note 49. 


81. Tenn.—Barnes t. Robinson, *4 
Terg. 18-6. 

213 C.J. p 408 note 51. 

82i Vt.—Fairbanks v. Devereasz, 48 
Vt. '550. 

23 O.J. p 406 note 62. 

Szeeution comwimadlng shsclff to 
eoUeot only bataace due on Judg¬ 
ment is not invalid.—Alcorn v. 
Means, Tex.Civ.Apt>., 273 fi.W. 10il«. 
83. Kan.—St. Louis & S. F. R. Co. 

V. Rierson, 16 F. 443, 38 Kan. 359. 
23 C.J. p 408 note 63. 

89. Tenn.—Perry v. Royle, 9 Terg. 
18 . 

85. Ky.—Walker v. McKnlght, 16 
B.Mon. 467, 6'1 Am.D. 190. 

Vt.— Ex. parte Hunt, 82 A. 178, 86 
Vt. 346. 

88 . Kan.—Korber v. Willis, 274 P. 
239. 127 Kan. 667. 

Wash.—Nuessler v. Bergman. 261 P. 

678. 141 Wash. 297. 

23 C.J. p 409 note 56. 
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I Quashing execution see infra SS 142- 
1145. 

87. N.J.—Griffith v. Jones, 3 N.J. 
Law 489. 

23 C.J. p 408 note 60. 

88 . Ky.—^Noe v. Conyers, 6 J.J. 
Marsh. 6114. 

23 C.J. p 409 note 69. 

89. Me.—Coffin v. Freeman, 24 A.. 
986. 8'4 Me. >6«36. 

23 C.J. p >409 note 65. 

Amendment of writ see infra fi 82.. 
Collateral attack see infra 8 83. 

9a N.J.—Cox V. Marlatt, 3« N.J. 

Law 389, 13 Am.R. 464. 

23 C.J. p 409 note 60. 

91. (NT.a-^ollais v. McLeod. 30 (H. 

C. 221, 49 Am.D. 376. 

23 C.J. p 409 note 61. 

98 . N.C.—Collais V. McLeod, supra.. 
23 C.J. p 409 note 62. 
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in the judgment,*® and the addition of interest 
since the rendition of the judgment does not con* 
stitute a variance.®^ 

c. Costs 

The execution ehould correspond to the Judgment as 
respects the allowance of costs, and the amount thereof, 
but Irregularities In this respect generally do not render 
the writ void. 

The execution should correspond to the judgment 
as respects the allowance of costs^® and the amount 
thereof.^^ Mistakes as to the amount of costs usu* 
ally do not invalidate the writ.®7 

It is sometimes provided by statute that a copy 
of the bill of costs shall be attached to, or indorsed 
on, the execution.®* Although there is some con¬ 
trary authority,®® such statutes usually are direc¬ 
tory only and irregularities do not render the writ 
void.i 

The failure of the clerk to enter in the formal 
judgment the items of cost taxed by him, as re¬ 
quired by statute docs not render void or voidable 
an execution containing such costs.® 

§ 76. - Command to Levy and Make 

Amount 

The writ should command the officer to whom It Is 
directed to make a levy, but It need not In express 
words command a sale. 

The writ of execution should command the offi¬ 
cer to whom it is directed by appropriate words of 
command or direction, to make a levy;® but the 
execution need not, in express words, command a 
sale, but need only require the sheriff to make the 
money, etc.^ The fact that the command of the 


§ 77 

writ does not follow exactly the order of the court,^ 
or the form of the statute,® or that in the command 
the amount of the sum to be made is left blank,^ 
or that the command to dispose of the goods was 
omitted,® does not render the writ void. 

§77. — Directions as to Property to Be 
Taken 

a. In general 

b. Specifying particular property 

a. In General 

The modern form of the general fieri facias generally 
permits the real estate as well as the goods and chattels 
of defendant to be taken and if there Is a special statute 
governing, its terms must be complied with. 

The modern form of the general fieri facias gen¬ 
erally permits the real estate as well as the goods 
and chattels of defendant to be taken.® If there is 
a special statute governing, its terms must be com¬ 
plied with.l® However, failure to comply with a 
statute requiring that the sheriff’s authority to levy 
be limited to property subject to execution does not 
render a writ fatally dcfcctive.^^ 

If goods and chattels only can be taken, the writ 
should not direct a levy on lands and tenements as 
well as goods and chattels;^® but where plaintiff 
has the right to levy on lands and tenements, the 
writ ought to pursue the law and direct a levy on 
property of that character, and not a levy on chat¬ 
tels only.^® It is no objection that the execution 
directed the sheriff to levy on lands of defendant of 
which he was seized on a certain day, although the 
direction might have been given as of a few days 
before.i^ 


93. U.S—Amis v. Smith. Miss., 16 
Pet. 303, 10 L.Kd. 973. 

23 C.J. p 400 note 60. 

Direction to ooUeot Interest held 
proper 

Ill.—Tracey v. Shanley, 3'6 N.E.2d 
753, 311 Ill.App. 620. 

94. Tex.—Taylor v. X>oom, 95 S.W. 

4, 43 Tex.Civ.App. 59. 

95. Miss.—Riley v. State, 168 So. 
475, 175 Miss. 831. 

93. Oa.—Smith v. Lockett, 73 Ga. 
104. 

23 C.J. p 409 note 66. 

97. Tex.—Brown v. Bonougli, 232 

5. W. *490, 111 Tex. 276. 

23 C.J. p 410 note 38. 

98. Miss.—^Wilkinson v. Hutto, 128 
So. 93, 167 Miss. 358—Mills v. 
Churchwell Motor Co., 122 So. 773, 
154 Miss. 631. 

23 C.J. p 410 note 67. 


99. M 1 .S.S.—Wilkinson v. Hutto, 128 

So 93, 157 Miss. 368. 

23 C.J. p 410 note 67 [c] (1). 

However, it has been held that 
failure to annex copy of bill of 
costs does not render execution void 
in so far as it commands collection 
of principal of Judiirment.—Mills v. 
Churchwell Motor Co., 122 So. 773, 
154 Miss. >631. 

1 . N.C.—Wingate v. Galloway, 10 N. 
C. 6. 

23 C.J. p 410 note 67. 

9. Okl.—Bierschenk v. Klein, 83 T. 
2d 371, 1>83 Okl. <494. 

3. Ind.—Gaskill v. Aldrich, 41 Ind. 
338. 

'23 C.J. p 413 note 19. 

4. U.S.—Wayman v. Southard, Ky., 
10 Wheat. 1, 3 L.Ed. 253. 

Ga.—Chamberlin v. Beck, 68 Ga. 346. 


8 . Ill.—West v. Krebaum, 68 Ill. 
26 '. 3 . 

23 C J. p 413 note 22. 

7. Iowa.—Cooley v. Brayton, 13 
Iowa 10. 

8 . Vt.—Chase v. Plymouth, 20 Vt. 
<46>9, 50 Am.D. 52. 

9. Ill.—Brown v. Duncan, 23 N.E. 
1126, 132 Ill. 413, 22 Am.S.R. '54'5. 

23 C.J. p 413 note 23. 

Real property as subject to execu¬ 
tion see supra S 63. 
la Me.—Caldwell v. Blake, 69 Me. 
458. 

23 C.J. p 413 note 32. 

11* Tex.—Patton v. Crisp & White, 
Civ.App., 11 S.W.2d 82'6, error dis¬ 
missed. 

18. N.C.—Doe V. Stone. 8 N.C. 329. 

23 C.J. p 413 note 28. 

13. ‘S.C.—Toomer v. Purkey, 8 S.C, 
L. 323, 12 Am.D. 63*4. 

23 C.J. p 413 note 29. 

14. N.Y.—Green v. Burnham, 3 

Sandf.Ch. 110. 


8 . Ala.—Allen v. Best, 6 Ala. 234. 
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Personal property first. Under statutes so pro¬ 
viding, the writ must‘direct a levy on personal prop¬ 
erty first,15 except where a special provision is oth¬ 
erwise made by law,i® but failure so to do renders 
the writ merely informal and not void.i*^ 

Property attached. Where a warrant of attach¬ 
ment has been levied, statutes in some jurisdictions 
expressly provide as to the property to be taken 
under execution.^® If the summons was not served 
personally and the judgment debtor did not appear 
in the action, the writ should direct that the judg¬ 
ment be satisfied out of the attached property 

alone.i5 

In some states it has been held that a sheriff is 
bound to levy on the proceeds of the sale of goods 
attached, even without special directions.^® 

Homesteads and exemptions. The writ, in com¬ 
manding a levy on the debtor’s property, need not 
inhibit the sheriff from levying on the debtor’s 
homestead or other property exempt from execu¬ 
tion, since the sheriff is bound to know that he can¬ 
not take such propcrty.^i However, where there 
has been a w'aiver of exemption, it should appear in 
the body of the writ or by indorsement thereon,^^ 

b. Specifying Particular Property 

Ordinarily, In the absence of statute or agreement 
to the contrary, when a Judgment is recovered in an 
action at law for a sum of money, the writ should not 
specify any particular property to be levied on. 

Ordinarily, in the absence of any statute or agree¬ 
ment to the contrary, when a judgment is recovered 
in an action at law for a sum of money, the writ 
should not undertake to specify any particular prop¬ 
erty to be levied on.23 However, the writ may com¬ 
mand the levy to be made on property in the offi¬ 
cer’s county, although not referred to in the statute 


concerning the form of the writ.24 

When a judgment is directed against particular 
property the execution should conform to the judg¬ 
ment by designating such property as the property 
to be levied on.25 Where a writ against specific 
property is proper, the description should sufficient¬ 
ly identify the property.^* However, a description, 
although loose, which follows the judgment is not 
void for uncertainty.27 It has been held suflficient to 
designate the property as that “recovered in this 
suit,” where it is described in the judgment.28 

When an execution in the common form is issued 
instead of a special writ, if in point of fact no oth¬ 
er property is taken and sold than that which the 
judgment authorized to be taken and sold, the writ 
is not void, but voidable only, and the sale there¬ 
under will be upheld.2® As a general rule, where 
an execution contains both specific commands which 
it ought to contain, and also improper general com¬ 
mands, the writ will be sustained provided the spe¬ 
cific commands alone are performed, as the general 
commands may be treated as surplusage.^® 

Where a general writ is the proper writ to be 
issued, it has been held that a special writ issued 
instead is merely voidable and not void,5i although 
it has also been held that such writ is void.52 

§ 78. - Directions for Return 

It Is generally required that the return day be stated 
in the writ, but an irregularity in this respect ordinarily 
does not render the writ void. 

The return day of the execution is generally re¬ 
quired to be stated in it for the certainty and reg¬ 
ularity of the proceedings, but mainly for the se¬ 
curity of the rights of the party entitled to the fruits 
of it.55 By the common law, and in those jurisdic- 


16 . N.T.—Guiterman v. Coutant, I'll 
N.Y.S. 1081, 'S'O Mlsc. 23, affirmed 
112 N.Y.S. 900, 128 App.Dlv. 462. 

16 . N.Y.—Qarezynski v. Russell, 27 
N.Y.S. 4I&5, T5 Hun 497. 

2S C.J. p 413 note 36. 

17 . N.Y.—Flanders v. Batten, 3 N. 
Y.S. 728, 50 Hun affirmed 25 
N.E. »952, 123 N.Y. 6'27. 

23 C.J. p 4)13 note 8‘6. 

Wis.—^wift V. Agrnes, 38 Wis. 
228. 

23 C.J. p 413 note 88. 

16 . Mo.—Stuckert v. Thompson, 164 
S.W. 692, 181 Mo.App. 518. 

20 . N.H.—^Lucier v. Pierce, 60 N.H. 
13. 

23 C.J. p 414 note 40. 

21 . Ala.—McDaniel v. Johnston, 19 
So. 35, 110 Ala. 626. 

23 C.J. p 416 note 61. 


22 . Pa.—Wilson v. Arnold, 33 A. 
552, 172 Pa. 264. 

23 . Mo.—Wamsley v. Snow, 63 S. 
W.2d 268, 331 Mo. 261. 

23 C.J. p 414 note 42. 

Authority to issue special execution 
see S 12 supra. 

Agroamaut not shown 
Pa.—Speier v. Michelson, 154 A. 127, 
303 Pa. 66. 

24 . Wis.—Bunker v. Rand, 1'9 WIs. 
253, 88 Am.D. 6184. 

aSb Ga.—Winslow v. O’Pry, 56 Ga. 
138—Clinch V. Perril, 48 Ga. 365. 
Zisvnzl facias fs proper wvit in 
some jurisdictions to enforce a Judg¬ 
ment against specific property.—Mc¬ 
Clelland V. Devilbiss, 1 Pa.Oo. 613. 
JHeotiOB hy holder of Judgment 
The owner of a Judgment which 
is a lien on separate properties may 
elect which property execution 
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should first issue against.—Stoffiett 
V. Kress, 21 A.2d 31, 342 Pa. 382. 

26 . Md.—Dorsey v. Dorsey, 28 Md. 
388. 

23 C.J. p 4)14 note 46. 

27 . Ga.—Western Union Tel. Co. v. 
Hill, >12 S.E. 877, 86 Ga. 500. 

28 . Tex.—'Simmons v. Arnlm, Civ. 
App., 172 'S.W. r84. 

29 . Miss.—Swayze v. McCrossin, 21 
Miss. 317. 

23 C.J. p 414 note 48. 

30 . Kan.—Merwin v. Hawker, 1 P. 
640, 3^1 Kan. 222. 

23 C.J. p 414 note 49. 

31 . Mo.—Wamsley v. Snow, 63 S. 
W.2d 258, 331 Mo. 2'61. 

32 . Tex.—MidkifT v. Bedell, Civ. 
App., 127 S.W. 27tt. 

33. Miss.—Brown v. Thomas, 26 
IdiSB. 336. 
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tions in which the return day is not fixed by stat¬ 
ute, the proper practice is to make the writ return¬ 
able in term time during the term next succeeding 
its issuance but the intervention of a term is not 
material.35 

By statutes in many states the rule of the com¬ 
mon law has been changed regarding the time at 
which an execution should be made returnable, and 
in such cases the writ should be made returnable in 
accordance with the applicatory statute.^® Where a 
designated number of days is required to elapse l)e- 
tween the issuance of the writ and the return day, 
the day of its issuance is the day when it is placed 
in the hands of the sheriff to b 2 executed.^^ 

Designation of return day. The return day need 
not be stated on the face of the writ, but may be 
contained in an indorsement thereon and it has 
been held that it may be omitted altogether,3® in 
which case the writ will be regarded as returnable 
on the last day on which it might have been made 
returnable.^^ If the statute fixes a time within 
which the officer who executes the writ must make 
return, a direction to make “due return” thereof 
or to make return “according to law” is sufficient.^! 
If the direction shows when the writ is returnable, 
the omission of proper words in the direction is im- 

material.^2 

Effect of errors as to the return day. In some 
jurisdictions it has been held that an execution 
which is not made returnable at the proper time is 


§ 79 

void,®® but generally such an execution is not void, 
but voidable only.®® An execution ordinarily is not 
void where a return is directed within a period less 
than®® or greater than®® the period of time fixed by 
statute. An execution usually is not void where the 
writ is made returnable out of terra,®or on Sun¬ 
day,®® or even where it is made returnable within 
an impossible year.®® 

§ 79. — Teste^ Date, Signature, and Seal 

a. In general 

b. Date 

c. Signature 

d. Seal 

a. In General 

Except where It le otherwiie provided by statute, a 
writ of execution should have the proper teste, but the 
teste is not a material part of the writ, and defects or 
omissions do not render it void. 

Except where it is othenvise provided by stat¬ 
ute,®® a writ of execution should have the proper 
teste;®! but the teste is not a material part of the 
writ, and defects or omissions do not render it 
void.®® By the ancient English practice a fieri faci¬ 
as should be tested in term time on a day after the 
judgment was or might be supposed to have been 
given;®® and, if it was tested out of term, it was 
void.®® However, it has been held that a writ so 
tested may be amended.®® 

The proper practice generally is to have the writ 
tested in the name of a judge of the court,®® al- 


34. Ky.—Wilson v. Huston, 4 Bibb 
33*2. 

23 c!j. p 415 note -54. 

35. N.C.—'State v. Ferrell, 63 N.C. 
640. 

23 'C.J. p 415 note '65. 

36. Miss.—Puckett v. Crystal Oil 
Co., in So. 486, 1*61 Miss, 6'54. 

23 C.J. p 41*5 note 56. 

37. U.-S.—Mason v. Bennett, D.C. 
Alaska. 52 F. 343. 

23 C.J. p 41*5 note 67. 

Acts constituting- issuance of writ 
see supra S5 4*7, 6'8. 

3B, 'N.Y.—Park v. Church, 5 How. 
Pr. 381. 

36. Ala.—^Waldrop v. Friedman. 7 
So. 610. 90 Ala. 157, 2>4 Am.S.R. 
776. 

23 C.J. p 415 note 59. 

40. Ala.—Waldrop v. Friedman, su¬ 
pra. 

41. Or.—Stephens v. Dennison, Q 
Or. 19. 

2*3 C.J. p 4>r5 note 61. 

43i Ga.—Henderson v. Zachry, >4 6. 

IS. 8'83, 80 Ga. 9*8. 

23 C.J. p 415 note 62. 


43. Miss.—^Puckett v. Crystal Oil 
Co., 137 'So 486, 161 Miss, 554. 

23 C.J. p 415 note 63. 

44. Mo.—Heather v. City of Palmy¬ 
ra, 276 S.W. 872, 311 Mo. 32. 

23 C.J. p 415 note 64. 

45. Mo.—E.stes v. Dong. 71 Mo. 605. 
23 C.J. p 4115 note 6*5. 

4& Ky.—Wilson v. Huston, 4 Bibb 
33*2. 

23 C.J. p '415 note 66. 

47. Mo.—Heather v. City of Palmy¬ 
ra. 276 S.W. 8'7’2. 311 Mo. 32. 

23 C.J. p 416 note 67. 

48. N.Y —Boyd v. Vanderkemp, 1 
Barb.Oh. 273. 

49. Mo—Howell v. Sherwood, 147 
S.W. 8'10. 242 Mo. '513. 

23 C.J. p '416 note 69. 

5a N.Y.—Matter of Kupfer, 160 N. 

Y.S. 1037. 165 App.Div. 670. 

23 C.J. p 416 note 71 [a]. 

51. Tenn. — Trotter v. Nelson, 1 

Swan 7. 

Purpose 

The teste is for the purpose of 
authenticity.—Gautier Properties v. 
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Hiscayne Trust Co., 129 So. 848, 100 
Fla. 403. 

58. N.H.—Parsons v. Swett, 32 N.H. 

87, 64 Am.D 362. 

23 C.J. p 416 note 73. 

**Teste'* is a matter of form 
Fla—Gautier Properties v. Blscayne 
Trust Co.. 129 So. 848, 100 Fla. 
403. 

53. S.C.—Dibble v. Taylor. 29 S.C.D. 
308, 42 Am.D. 368. 

23 C.J. p 416 note 74. 

54. N.Y.—Simonds v. Catlin, 2 Cai 
61. 

23 C.J. p 416 note 75. 

55. N.J.—Inskeep v. Lecony, 1 N.J 
Law 111. 

Amendment of executions see infra 
9 82. 

56. Ga.—Byers v. Black Motor Co., 
16 S.E.2d 478, 66 Ga.App 773. 

23 C.J. p 416 note 77. 

Teste la name of judge dlsauallfled 
The fact that teste was not in 
trial Judge's name but in the name 
of the regular Judge of the court 
who was disqualified to try the case 
did not render execution void.— 
Drawdy v. Littlefield, 76 Ga. 215— 
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though under statutory direction the writ must bear 
teste in the name of the clerk.^^ 

b. Date 

While the date which the writ should bear Is flxsd by 
■tatuta In many itatea, at common law, where the writ 
la laaued during the term at which the Judgment waa 
rendered* It ahould bear teate aa of the firat day of 
the term. 

At common law, where the writ is issued during 
the term at which the judgment was rendered, it 
should bear teste as of the first day of the term,5* 
since the judgment, when entered during the term, 
relates back to the first day of the term.®® The writ 
at common law had relation to its teste, and bound 
the goods and chattels of defendant from that 
time.®® This rule has been changed by statute in 
many states, and executions are required to be dat¬ 
ed as of the day of delivery,®^ or as of the day on 
which they are actually issued.®® 

The fact that the year of Christ is omitted when 
the year of the commonwealth is stated,®® or that 
the execution is not dated at all,®^ or that a mis¬ 
taken or impossible date is given,®® does not render 
the execution void. 

c. Signature 

Where th« rule hae not been changed by atatute, the 
writ muet be algned by the officer issuing it, and in some 
jurisdictions, but not in others, the absence of a signa¬ 
ture renders the writ void. 


Where the rule has not been changed by statute, 
the writ must be signed by the officer issuing it.®® 
In many jurisdictions signature by the clerk of the 
court is required,®*^ and in some jurisdictions it is 
required by statute that the execution shall be signed 
by the party in whose favor judgment was rendered 
or by his attorney.®® 

The absence of the required signature renders 
the writ void in some jurisdictions,®® but in other 
jurisdictions the writ is merely irregular and not 
void.7® The omission of the designation ‘'county 
clerk” does not render the writ void when the word 
“clerk” is added to his signature as well as the 
seal of the court."^^ Where process bears the seal 
of court and regular teste and is signed by the dep¬ 
uty clerk instead of by the clerk, it has been held 
unobjectionable,^® or at least not void.*^® 

d. Seal 

At common law and under tome itatutea the writ 
muet bear the seal of the court, and according to tome 
authorities, but not others, the absence of a seal ren¬ 
ders the writ void. 

At common law the writ must bear the seal of the 
court.*^^ The rule of the common law is declared 
by statute in some jurisdictions,'^® although in other 
jurisdictions statutes dispense with the necessity for 
a seal, except in the case of writs issued to another 
county.*^® 

On the question whether the lack of a seal ren- 


Byers v. Black Motor Co., 16 S.E.2d 
478, 66 Ga.App. 773. 

67. Osasxal statute relattng* to 
writs 

Under a statute applicable to writs 
irenerally an execution should bear 
teste in the name of the clerk.— 
Stephens v. Dennison, 1 Or. 19. 

SSL Tenn.—Union Bank v. McClun^, 
9 Humphr. 91. 

23 C.J. p 416 note 79. 

59. N.Y.—Bond v. Willet, 1 Abb. 
Dec. 166, 1 Keyes 377. 

61k U.S.—Erwin v. Dundas, Ala., 4 
How. 68. 11 L.Ed. 876. 

23 C.J. p 416 note 81. 

61. Day of dsltvsry 

Term “delivery,*' within the stat¬ 
ute means the day when execution is 
placed in hands of olllcer.—Gutter- 
man V, Auerbach, 274 N.Y.S. 606, 152 
Miec. 640. affirmed 271 N.Y.S. 1067> 
242 App.Div. 614, motion denied 196 
N.E. 226, 266 N.Y. 612, affirmed 196 
N.E. 669, 267 N.Y. 621. 

68. Minn.—Mollison v. Eaton, 16 
Minn. 426, 10 Am.R. 160. 

23 C.J. p 416 note 82. 

Day of Issnaaoa 

The day on which they are taken 
from the clerk's office is the day on 


which they are issued.—Mollison v. 
Eaton, supra. 

63. Ky.—Craigr v. Johnson, Hard. 
620. 

04 , Wis.—State v. Brophy, 38 Wis. 
413. 

23 C.J. p 416 note 86. 

65. N.C.—Williams v. Weaver, 94 N. 
C. 134. 

23 C.J. p 416 note 86. 

66. Cal.—O’Donnell v. Merguire, 63 
P. 847, 131 Cal. 627, 82 Am.S.R. 
389. 

23 C.J. p 417 note 87. 

67. Cal.—O’Donnell v. Merguire, su¬ 
pra. 

23 C.J. p 417 note 88. 

68. Wis.—Bonesteel v. Orvis, 23 
I Wis. 606, 99 Am.D. 201. 

23 C.J. p 417 note 89. 

69. N.C.—Shepherd v. Lane, 13 N.C. 
148. 

23 C.J. p 417 note 90. 

ViiaiLtliorised sigaatnrs 

(1) Execution to which clerk's 
name was signed by one not his 
deputy, and not in his immediate 
presence and by his direction and 
authority, was void.—Battle v. War¬ 
ren County Fertiliser Co., 118 S.E. 
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362, 165 Ga. 660—23 C.J. p 417 note 
90 rb]. 

(2) An execution is not valid, 
where it does not appear that deputy 
clerk was authorized to sign the 
clerk's name, or that clerk's name 
was signed under his immediate di¬ 
rection.—Moore v Tippin, 104 S.E. 
17, 25 Ga.App. 638. 

70. Kan.—Taylor v. Buck, 60 P. 736, 
61 Kan. 694, 78 Am.S.R. 346. 

23 C.J. p 417 note 91. 

71. Fla.—Lewis v. Russell, 86 So. 
166, 47 Fla. 184. 

78. U.S.—Bragg v. Lorio, C.C.La., 4 
F.Cas.No.1,800. 1 Woods 209. 

23 C.J. p 417 note 93. 

73L U.S.—Griswold v. Connolly, C. 
C.La.. 11 F.Cas.No.6,833, 1 Woods 
193. 

74L U.S.—iEtna Ins. Co. v. Hallock, 
Ind., 6 Wall. 566. 18 L.Ed. 948. 

23 C.J. p 417 note 96. 

76. Mont.—Kipp v. Burton, 74 P. 
86. 29 Mont. 96, 101 Am.S.R. 644, 
63 L.R.A. 826. 

28 C.J. p 417 note 96. 

76. N.C.—Taylor v. Taylor, 88 N.C. 
116. 

28 C.J. p 417 note 97. 
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dcrs the writ void, or merely voidable, the authori¬ 
ties are in conflict, and no attempt can be success¬ 
fully made to reconcile them.'^'^ In several juris¬ 
dictions, it is held that a writ which is not sealed is 
absolutely void.^® In other jurisdictions it has 
been held that the omission of the seal is a mere 
misprision which renders the writ voidable only7® 

§ 80. — Indorsements 

Indortementt on the writ are In tome cates required 
by statute and may be relied on to cure certain defects. 

Indorsements on the writ are in some cases re¬ 
quired by statute.®® Indorsements are considered 
as a part of the execution and may be looked to for 
the purpose of curing informalities or defects;®^ 
but, where an execution is void on its face, an in¬ 
dorsement will not aid fatal defects.®® 

An indorsement not authorized by the judgment 
has been held to be so much a part of the writ as 
to vitiate it,®® but, as a rule, unauthorized indorse¬ 
ments do not affect the writ and may be treated as 
surplusage.®^ An indorsement by the clerk on a 
writ purporting to be an original of “alias” or 
“pluries” does not affect the character of the writ.®® 
An indorsement of the description of the property 
attached and of the persons by whom it is replevied 
on an ordinary fieri facias on a judgment in a suit 
commenced by attachment does not change the char¬ 
acter of the writ.®® Where the amount stated in 
the indorsement varies from that stated in the body 


of the writ, the latter controls.®*^ 

The fact that a statutory provision as to indorse¬ 
ments has not been followed generally does not ren¬ 
der the writ void,®® and this includes the failure of 
the officer to indorse the time of receiving the 
writ;®® but as to some indorsements required by 
the statute the contrary has been held.®® Proof that 
the ’indorsement of the time of the receipt of the 
writ is in the handwriting of the sheriff is admis¬ 
sible if the time when* the writ was in his hands is 
a material fact in evidence.®^ 

Conclusiveness, An officer's indorsement which 
he is required by law to make as to a fact or act or 
event is generally held to be conclusive.®® At any 
event it is sufficient prima facie evidence to prove 
the fact.®® Where the indorsement and the sheriff's 
deed do not agree as to the date of the levy, this 
is no objection to the admissibility of the execution 
in evidence.®^ 

§ 81. - Alteration or Spoliation of Writ 

Ordinarily a material alteration by a party or hit at¬ 
torney invalidates the writ. 

Ordinarily a material alteration of the writ, made 
after its issuance, by a party thereto or his attor¬ 
ney will render the writ void.®® However, an al¬ 
teration will not in every case void the writ,®® and, 
indeed, an alteration may be authorized and proper 
under certain circumstances.®*^ 

Spoliation by the clerk,®® or by an officer under 


77. Ind.—Warmoth v. Dryden, 26 N 
R. 433, 126 Ind. 356. 

78L U.S.—.^tna Ins. Co. v. Hallock, 
Ind., 6 Wall. 666, 18 L.Rd. 948. 

23 C.J. p 417 note 1. 

79. Tex.—Houston Oil Co. of Tex¬ 
as V. Randolph, Com.App., 261 S. 
W. 794, 28 A.L.R. 926, reversing 
Southwestern Settlement & Devel¬ 
opment Co. V. Randolph, Clv.App., 
240 S.W. 666. 

23 C.J. p 418 note 2. 

aa Okl.—Wedgwood v. Boyd, 61 F. 

2d 299, 174 Okl. 631. 

23 aJ. p 418 note 7 [b]. 

Indorsement of items composing bill 
of costs see fi 76 c supra. 

azsontion baazlmff ladorssmsnt as 

required by statute is not void.— 
Downs V. Wagnon, Tex.Clv.App., 66 
S.W.2d 777, error dismissed. 

Bxsoutioia to SMOthsr oonaty 

The statute dealing with execu¬ 
tion to sheriff of another county 
does not require that entries made 
by the court clerk shall be Indorsed 
on the execution writ.—Thrush v. 
Winslow, 98 P.2d 906, 186 Okl. 499. 


81. Ky.—Nichols v. Taylor, 6 T.B. 

Mon. 325. 

23 C.J. p 418 note 8. 

82. Ala—Cooper v. Jacobs, 2 So. 

832, 82 Ala. 411. 

23 C.J. p 418 note 9. 

83. Kan.—Fuller v. Wells, 22 P. 

561, 42 Kan. 551. 

23 C.J. p 418 note 10. 

84. W.Va.—Holt v. Lynch, 18 W.Va. 
667. 

23 C.J. p 418 note 11. 

85. Ga.—Walls v. Smith, 19 6a. 8. 

N.C.—Simpson v. Simpson, 64 N.C. 

427. 

B6. Ala.—Garey v. Himes, 8 Ala. 
837. 

87. Pa.—Griffith v. Lyle, 7 Phila. 
244. 

8a Okl.—Wedgwood v. Boyd, 51 P. 

2d 299, 174 Okl. 531. 

23 C.J. p 418 note 18. 

Use of surety 

Failure to indorse on writ that it 
was issued for the use of the surety 
did not vitiate the writ.—Edwards 
Bros. v. Bilbo, 103 So. 209, 138 Miss. 
484. 

89. Tex.—Downs v. Wagnonn, Civ. 
App., 66 S.W.2d 777, error dismiss- 
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cd—Alcorn v. Means, Civ.App., 273 
S.W. 1016. 

23 C.J. p 419 note 19. 

90. N.Y—Delaplaine v. Hitchcock, 6 
Hill 14. 

23 C.J. p 419 note 20. 

91. Ala.—Stewart v. Conner, 9 Ala. 
803. 

92. Pa.—Person's App., 78 Pa. 146. 
Sour of roosipt of writ 

An indorsement of the hour the 
writ was received is generally con¬ 
clusive.—Person's App., 78 Pa. 146— 
In re Kinney, 2 Leg.Op., Pa., 102. 

93. N.J.—Vanderveere v. Gaston, 24 
N.J.Law 818. 

23 C.J. p 419 note 23. 

94. Ala.—Driver v. Spence. 1 Ala. 
540. 

95. Mo.—Trigg v. Ross, 35 Mo. 165. 
23 C.J. p 419 note 25. 

96. Mass.—Blanchard v. Waters, 10 
Mete. 185. 

23 C.J. p 419 note 26 [a]. 

97. Conn.—Keyes v. Chapman, 6 
Conn. 169. 

23 C.J. p 419 note 26 [b]-[d]. 

98. Mo.—Trigg v. Ross, 36 Mo. 166. 
23 C.J. p 419 note 27. 
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authority of the clerk,®® will not affect the validity 
of an execution. 

Fraud will vitiate an execution altered in a ma¬ 
terial part,^ However, an apparent alteration in 
an execution will be presumed to have been inno¬ 
cently made before issuance.® 

§ 82. Amendments 

a. In general 

b. Particular amendments 

c. Time of amendment 

d. Procedure to procure 

e. Effect of amendment 

a. In General 

Every court of record has the power to correct er¬ 
rors in executions and the exercise of this power rests 
iargeiy in the discretion of the issuing court which wiii 
not aiiow an amendment when the writ is absoiuteiy 
void. 

The power to correct errors and mistakes in ex¬ 
ecutions is unquestionable and belongs to every 
court of record.® The court which issued the exe¬ 
cution is the proper one to make any amendment.^ 
Except in so far as authorized by statute,® the clerk 
of court has no authority to amend the writ after 
its delivery to the officer, without an order of court.® 
Further, the officer has no authority to amend the 
execution without an order of court.^ 

When the writ is absolutely void, and not merely 
voidable, an amendment will not be allowed.® 
However, a writ which is only voidable for clerical 
errors or omissions or for mistakes of form may be 
amended,® and a writ which is amendable is only 


voidable.^® An amendment will not be allowed 
where the effect of granting it will be to vary the 
execution from the judgment, 

It has been stated that if the writ is amendable 
it will be accorded the same effect with reference 
to acts done in execution of it as if it had been 
amended.!® An amendment to an execution with¬ 
drawn from the office where it was lodged without 
complying with the statute governing such with¬ 
drawals has been held to be inadmissible in evi¬ 
dence.!® 

Discretion of court. The allowance of an amend¬ 
ment rests in the discretion of the court, and from 
the very nature of things the rule by which the 
court is gpiided, in exercising its discretion to amend, 
is of a general and somewhat indefinite character, 
and there can be no rule other than that the amend¬ 
ment must be allowed or not in furtherance of jus¬ 
tice.!^ When it is in the furtherance of justice, 
the power to amend should be exercised with a lib¬ 
eral hand.!® This power, however, may not be 
exercised arbitrarily, but only where sufficient legal 
reason is shown for the court’s interference.!® 

Rights of third persons. It is not allowable to 
amend the writ in a matter of substance when the 
amendment will affect prejudicially the rights of in¬ 
nocent third persons.!*^ At least the court will scan 
well the grounds on which its action is sought.!® 
However, it has been held that the sureties on a 
bond given to obtain a stay of proceedings under 
an execution cannot object to the exercise of the 
court’s power of amendment.!® 

Validating statute. A statute which provides 


gg. Ky.—^Vance v, Vanarsdale, 1 
Bush 504. 

1. Mass.—Brier v. Woodbury, 1 
Pick. 362. 

8. Iowa.—Preston v. Wright, 14 N. 

W. 352, 60 Iowa 351. 

23 C.J. p 419 note 30. 

Presumption of validity of execution 
see infra § 86. 

3. Me.—Caldwell v. Blake, 69 Me. 
468. 

Mass.—City of Boston v. Santosuos- 
so, 31 N.E.2d 572, 308 Mass. 202. 
23 C.J. P 419 note 31. 

<1. Mass.—City of Boston y. Santo- 
suosso, supra. 

23 C.J. p 419 note 32. 

Oa.—Gross v. Mims, 63 Ga. 563. 

S. Ky.—Johnson v. Scott, 121 S.W. 

696, 134 Ky. 736. 

23 C.J. P 419 note 34. 

7. Ky.—Sublett v. Gardner, 137 S. 
W. 864, 144 Ky. 190. 

& Tex.—^Houston Oil Co. of Texas 


V. Randolph, Com.App., 261 S.W. 
794. 

23 C.J. p 426 note 36. 

9. Me.—Hamant v. Creamer, 63 A. 
736, 101 Me. 222, 8 Ann.Cas. 165. 

23 C.J. p 420 note 37. 

10. Cal.—Van Cleave v. Bucher, 21 
P. 964, 79 Cal. 600. 

Md.—-Deakins v. Rex, 60 Md. 693. 

23 C.J. p 423 note 93. 

11. Ala.—Shorter v. Mims, 18 Ala. 
665. 

12. Cal.—O’Donnell v. Merguire, 63 
P. 847, 131 Cal. 627. 82 Am.S.R. 
389. 

Me.—Hamant v. Creamer, 63 A. 736, 
101 Me. 222, 8 Ann.Cas. 166. 

’Tf the writ is amendable, it will 
be accorded, in another court, the 
same effect as if it had been amend¬ 
ed.”—Sligo Furnace Co. v. Coombs, 
239 S.W. 816, 817, 292 Mo. 630. 

13. Oa.—Porter Fertiliser Co. v. 
Cox. 150 S.E. 682, 169 Ga. 391. 
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14. Me.—Ilayford v. Everett, 68 Me. 
605. 

Mass.—Chesebro v. Barme, 39 N.E. 
1033, 163 Mass. 79. 

15. Me.—Hamant v. Creamer, 63 A. 
736, 101 Me. 222, 8 Ann.Cas. 165. 

16. Pa.—Vickroy v. Borough, 102 A. 
958, 259 Pa. 321. 

17. N.C.—Phillipse V. Higdon, 44 N. 
C. 380. 

23 C.J. p 420 note 43. 

As against ISBoosnt and bona fids 

pnroliasers and mortgagee. Judg¬ 
ment creditor was not entitled in 
equity to amendment of foreign exe¬ 
cution by correcting name of plain¬ 
tiff.—First Nat. Bank v. Houghton, 
181 N.E. 109, 41 Ohio App. 806. 

18. Ala.—Cawthorn v. Knight, 11 
Ala. 579. 

19. Ark.—^Hall v. Lackmond, 6 S.W. 
610, 50 Ark. 113, 115, 7 Am.S.R. 84. 
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that all irregularities and defects in the issuance of 
executions on valid judgments and against real 
property shall, as to sales previously made, be dis¬ 
regarded validates, without amendment by the court, 
an execution issued without a seal.^^ 

b. Paxticular Amendments 

The most common Inetance In which an amendment 
la allowed Is where the execution does not conform to 
the Judgment, yet amendments may be allowed In other 
cases, although a writ directed to the sheriff of one coun¬ 
ty and delivered to the sheriff of another Is not amend¬ 
able. 

The most common instance in which an amend¬ 
ment is allowed is where the execution does not 
conform to the judgment,^! as where there is a var¬ 
iance in the amount,22 a misrecital of date of ren¬ 
dition of judgment,22 or a mistake in, or omission 
of, the names of either the crcditor2^ or the debt- 
or.25 An amendment is allowable in cases of vari¬ 
ance as to the amount or rate of interest,26 non¬ 
conformity to praecipe,27 mistake in, or omission of, 
the direction to the officer,28 omission to command 
to levy and to make amount,29 mistake or omis¬ 
sion in the directions given to the officer with re¬ 
spect to the properly to be taken26 or as to making 
his return,®! error as to the name in which the writ 
riins,®2 error in describing the obligation affording 


§ 82 

the basis of the judgment,®* omission of indorse¬ 
ments required by statute,®* and in cases of errone¬ 
ous teste,®® as well as in cases of the omission of 
the clerk's signature,®® except in jurisdictions where 
such omission is held to render the writ void.®7 
Failure to indorse the time of receiving the writ 
may be cured by amendment after a return unsat¬ 
isfied.®® 

Where the writ is directed to the sheriff of one 
county and is delivered to the sheriff of another 
county, it is not amendable.®® 

Absence of seal. An execution issued without at¬ 
taching the clerk's official seal may be amended,*® 
even though a motion to quash is pending,*! unless 
the lack of a seal is considered fatal to the validity 
of the writ.*® 

c. Time of Amendment 

An amendment to a writ should be seasonably made 
and It Is generally recognized that an amendment may be 
allowed In matters of form even after a sale. 

An amendment to a writ of execution should be 
seasonably made.*® Amendments, however, may be 
made on a motion to quash,** after the levy,*® on 
return day,*® after satisfaction and return,*^ or 
after return day.*® 


aa Mont.—Kipp V. Burton, 74 P. 
85. 29 Mont. 96, 63 L.K.A. 325. 

21. Ga.—Bank of Tupelo v. Collier, 
15 S.E.2d 499. 

23 C.J. p 420 note 49. 

Where the original decree is prop¬ 
erly amended, the amendment of the 
€>xecution In conformity to the 
amended decree is proper.—Bank of 
Tupelo V. Collier, supra. 

22. Mass.—Thompson v. Horgon, 
157 N.E. 599. 260 Mass. 689. 

23 C.J. pp 420, 421 notes 60-52. 

23. Md.—Hagerstown First Nat. 
Bank v. Weckler, 52 Md. 30. 

23 C.J. p 421 note 53. 

24 . Ga.—Smith v. Bell, 33 S.E. 684, 
107 Ga. 800, 73 Am.S.R. 161. 

23 C.J. p 421 note 54. 

25. Mich.—Wabash Ry. Co. v. 
Marshall, 195 N.W. 134, 224 Mich. 
693. 

28 C.J. p 421 note 55. 

26. Ga.—Miller County v. Bush, 110 
S.E. 616, 28 Ga.App. 130. 

23 C.J. p 421 notes 56, 57. 

27. Pa.—Shaffer v. Watkins, 7 
Watts & S. 219. 

28. Okl.—Christy v. Springs, 69 P. 
864, 11 Okl. 710. 

23 C.J. p 421 note 59. 

28. Pa.—Peddle v. Hollinshed. 9 
Serg. & R. 277. 

30. Mo.—Wamsley v. Snow, 63 S.W. 
2d 258, 331 Mo. 261. 


N.Y.—Burch v. Burch, 100 N.T.S. 
814, 61 Misc. 232, 19 N Y.Ann.Cas 
21, reversed on other grounds 102 
N.Y.S. 305, 116 App.Div. 865, 38 N. 
T.Civ.Proc. 377. 

23 C.J. p 421 note 62. 

31. Ala.—Forward v. Marsh, 18 Ala. 
645. 

23 C.J. p 421 note 63. 

32. S.D.—State v. Cassidy, 64 N.W. 
928, 4 S.D. 58. 

23 C.J. p 421 note 60. 

33. Ga.—Swint v. Adams, 157 S.E. 
249, 42 Ga.App. 705. 

34. Okl.—Wedgwood v. Boyd, 51 P. 
2d 299, 174 Okl. 531. 

35. N.J.—Denn v. Lecony, 1 N.J. 
Law 46. 

23 C.J. p 421 note 64. 

36. Kan.—Taylor v. Buck, 60 P. 736, 
61 Kan. 694. 

Okl.—Johnson v. Noble, 65 P.2d 602, 
179 Okl. 266, 121 A.L..R. 474. 

37. Cal.—O'Donnell v. Morguire, 63 
P. 847, 131 Cal. 627, 82 Am.S.R. 
389. 

Effect of omission of signature see 8 
79 c supra. 

38. Mich.—Forsythe v. Washtenaw 
Cir. Judge, 147 N.W. 649, 180 Mich. 
633. 

39. Ill.—Bybee v. Ashby, 7 Ill. 161, 
43 Am.D. 47. 

Mont.—Merchants Credit Service v, 
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Chouteau County Bank, 114 P.2d 
1074, 1078, citing Corpiu Juris. 

40. Ark.—Hall v Lackmond, 6 S.W. 
610, 60 Aric. 113, 7 Am.S.R. 84. 

23 C.J. p 422 note 67. 

41. Wis—Develaar v. Blue Mound 
Inv. Co., 86 N.W. 185, 110 Wis. 470. 

23 C.J. p 422 note 68. 

42. Ill.—Weaver v. Peasley, 45 N.E. 
119, 163 Ill. 251, 54 Am.S.R. 469. 

Effect of absence of seal see 8 79 d 
supra. 

43. Ala.—Hubbert v. McCollum, 6 
Ala. 221. 

44. Ala.—Harrell v. Martin, 6 Ala. 
587. 

Wjs.—D avelaar v. Blue Mt. Inv. Co., 
86 N.W. 185, 110 Wis. 470. 

45. N.H.—Morse v. Dewey, 3 N.H. 
535. 

23 C.J. p 422 note 74. 

46. Ga.—Saunders v. Smith, 3 Ga, 

121 . 

47. N.Y.—Kokomo Straw board Co. 
v. Inman. 21 N.Y.S. 705. 

23 C.J. p 422 note 76. 

After partial satisfactioa 

Mass.—Thoitip.«*un v. Horgan, 157 N. 

E. 699, 260 Muss. 589. 

4a Kan.—Taylor v. Buck, CO P. 736, 
61 Kan. C94. 

Okl.—Johnson v. Noble, 65 P.2d 602, 
179 Okl. 256, 121 A.L.R. 474. 

23 C.J. p 422 note 77. 
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Although it has been stated that no amendment 
can be made after a sale,^® it is generally recog¬ 
nized that an amendment may be allowed in all 
matters of form, in the discretion of the court, as 
well after a sale has been made under the writ as 
before the sale, so 

d. Procedure to Procure 

An amendment to the writ may be obtained by mo¬ 
tion or by aome other form of application to the court 
by a proper pereon or an amendment may be made by 
the court of Ite own motion. 

An amendment to a writ of execution may be ob¬ 
tained by motion or by some other form of appli¬ 
cation to the courts^ by a proper person,®^ or an 
amendment may be made by the court of its own 
motion.S8 Mere formal irregularities may be 
amended by order of the court on a motion to set 
aside the writ.s^ 

The party asking for the amendment of a writ 
of execution must pay the costs of an action for 
trespass for the levy under the defective execution, 
where such an action has been brought.S® 

Notice. It is not permissible to allow an amend¬ 
ment to the writ, in a matter of substance, which 
will affect prejudicially defendant and third per¬ 
sons, without giving them notice.®® In matters of 
form, however, the writ may be amended even after 


a sale has been made under it, without a rule on, 
or notice to, defendant.®*^ 

e. Effect of Amendment 

An amendment nunc pro tunc of a writ of execu¬ 
tion makea It effective as between the partlee, ae If the 
defect had never exieted. 

An amendment nunc pro tunc of a writ of exe¬ 
cution makes it effective as between the parties, as 
if the defect had never existed.®® Where made aft¬ 
er levy it relates back to the date of the writ.®® It 
has been held that an amendment, by striking out 
the name of a person not a party to the judgment, 
does not affect the lien of the execution,®® and that 
the title of the officer seizing the goods remains un¬ 
impaired, even though the amendment destroys the 
writ.®^ An amendment allowed by the court with¬ 
out objection has been held to cure a defect in the 
name of the debtor.®^ 

The execution is not invalidated by a change 
which is irregular.®® 

§ 83. —— Collateral Attack 

A void execution may be attacked collaterally, but 
mere Irregularitiea In an execution may not be taken 
advantage of In a collateral proceeding. 

Mere irregularities in an execution or in the is¬ 
suance thereof cannot be taken advantage of in a 
collateral proceeding®^ although the execution is 


49. Tex.—Southwestern Settlement 
& Development Co. v. Randolph, 
Civ.App., 240 S.W. 655, reversed on 
other grounds, Houston Oil Co. of 
Texas v. Randolph, Com.App., 251 
S.W. 794, 28 A.L.R. 926. 

*Tf . executions are defec¬ 

tive in particulars that may affect 
the title to property sold under 
them, it is too late after sales have 
been made to amend 
[them] so as to have the effect of 
affecting such sales."—McKay v. 
Paris Exchange Bank, 12 S.W. 529, 
630, 75 Tex. 181, 16 Am.S.R. 884. 

Oorrectlou of name of party after 
sale has been refused.—Morris v. 
Balkham, 12 S.W. 970, 76 Tex. 111. 

sa Neb.—Taylor v. Court nay, 16 N. 

W. 842, 16 Neb. 190. 

23 C.J. p 422 note 78. 

Oa. motioa to ooafinii judicial sale 
granting permission to amend execu¬ 
tion to show amount of judgment, 
interest, and cost was not error.— 
Wedgwood V. Boyd, 51 P.2d 299, 174 
Okl. 531. 

Bl. Mass.—City of Boston v. Santo- 
suosso, 31 N.B.2d 672, 308 Mass. 
202 . 

33 C.J. p 422 note 79. 

(tt. Deputy BUMlial had no right or 
authority to move to correct a spe¬ 
cial execution nunc pro tunc by in¬ 


serting a clause authorizing a levy 
on property other than that speci¬ 
fied, although the judgment author¬ 
ized an election by the judgment 
creditor.—Wilson v. Bulletin Pub. 
Co., 185 N.W. 893, 192 Iowa 860. 

53. Me.—Hamant v. Creamer, 63 A. 
736, 101 Me. 222, 8 Ann.Cas. 165— 
Caldwell v. Blake, 69 Me. 458. 

54. N.T.—Park v. Church, 5 How. 
Pr. 381—Pierce v. Craine, 4 How. 
Pr. 267. 

5& N.T.—Porter v. Goodman, 1 
Cow. 413. 

58. N.C.—Simpson v. Simpson, 64 
N.C. 427. 

23 C.J. p in note 81. 

57- S.C.—Giles v. Pratt, 19 S.C.L. 
239, 26 Am.D. 170. 

68. Fla.—^Adams v. Higgins, 1 So. 

32(1, 23 Fla. 13. 

23 C.J. t> 422 note 86. 

59. Ark.—Hall v. Lackmond, 6 S.W. 
•510, 60 Ark. 113, 7 Am.S.R. 64. 

'23 O.J. p 422 note 87. 

80. Ala.—^Andress v. Roberts, 18 
Ala. 387. 

Loss or suspension of lien see infra 
98 132-137. 

81. Ill.—Corbin v. Pearce, 81 Ill. 
•461. 

89. AmsadmoaB of ssseutlou against 
defendant ^as adaelnlstiatxin of the 


estate of (named person)" cured ob¬ 
jection that quoted words were de- 
sorlptive, and that execution was 
against defendant personally.—Citi¬ 
zens’ Finance Co. v. Griffin, 16>5 S. 
E. 324, 415 Ga.App. 608. 

83. Zrregnlar changing of retnzn 

date does not void writ where 4t 
could have been originally issued as 
irregularly changed.—Albright v. 
Collins, Tex.Civ.App., 64 S.W.2d 1096, 
reversed on other grounds Empire 
Gas & Fuel Co. v. Albright, 87 S.W. 
2d 1092, 126 Tex. 486. 

84, Idaho.—^Evans v. Humphrey, i5 
P.2d 64*5, ‘51 Idaho 266. 

Ohio.—First Nat. Bank v. Hassing- 
er, 1'96 N.E. 425, 129 Ohio St. 642. 
Tex.—Houston Oil Co. of Texas v. 
Randolph, Com.Ain>M 251 S.W. 7‘94 
—Stanford v. Dumas, Clv.Aiip., 137 
S.W.2d 10*71, error dismissed, judg¬ 
ment correct. 

23 C.J. p 423 note 91. 

■xecntioii retumed uanettsfled 

Validity of execution, which was 
Issued and retumed unsatisfied, may 
not be collaterally attacked by de¬ 
fendants.—Feigenbaum v. Narragan- 
sett SUbles Co., 216 N.T.S, 328. 127 
Misc. 1)14, affirmed 21-9 N.T.S. 811, 
216 App.Div. 729, affirmed 157 N.E. 
886, •2415 N.T. 698. 
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so irregular that it could be set aside on motion.®® 
It is only where the proceedings are so defective 
that they are absolutely void that defects in them 
can be relied on in a collateral proceeding,®® al¬ 
though it is impossible to lay down any general rule 
as to when an execution is so irregular as to be 
void.®7 If the execution is not merely irregular and 
voidable, but absolutely void, it may be attacked 
collaterally®® by any person whose interests are af¬ 
fected by it.®® Ordinarily mere irregularities can 
be taken advantage of in a direct proceeding only 
by defendant or his representative,*^® and subsequent 
execution creditors cannot take advantage of such 
defects,although the contrary has been held where 
the objection was that the amount of the execution 
was too large.72 

The rules just stated have been applied to execu¬ 
tions issued on transcript from a justice of the 
peace,73 to executions issued to other counties,74 
as well as to alias exccutions.75 

§ 84. - Defects, Objections, and Waiver 

The debtor may waive an irregularity in the execu¬ 
tion. 

The debtor may waive an irregularity in the ex¬ 
ecution either by some positive act,7® by acquies¬ 
cence,77 or by lachcs.7® Any error in issuing an ex¬ 
ecution while a previous one remains outstanding 
and unreturned cannot be complained of when only 
one levy and one satisfaction are being attempted.79 
It is said that waiver by defendant will be in¬ 
ferred from very slight evidence.®® However, filing 

axeontion not naming other defend- 
anta 

If execution was invalid because 
It did not name other defendants 
again.st whom Judgment was ren¬ 
dered. It should have been taken 
advantage of by direct proceeding. 

—Alcorn v. Means, Tex.Civ.App., 273 

s.w. icie. 

65. U.S.—Griffith v. Bogert, Mo., 18 
How. laS. 15 L..Ed. 307. 

23 C.J. p >423 note 92. 

66 . Mo.—Wamsley v. 'Snow, 63 S. 

W.2d 258, 331 Mo. 26'1. 

23 C.J. p 423 note 94. 

67. Cal.—Hunt v. Loucks, 38 Cal. 

372, 99 Am.D. 404. 

23 C.J. p 4’23 note 05. 

68. Md.-—Candler v. Fisher. I'l Md. 

332. 

Mass.—Washington Nat, Bank v. 

Williams, 74 IN-.E. 1470, 1'8*8 Mass. 

•103. 

69. Md.*—Candler v. Fisher, 11 Md. 

332. 

Tex.—Bennett v. Gamble, 1 Tex. a2'4. 

7D. Mo.—Wamsley v. Snow, 63 3. 

W.2d 2*58, 331 Mo. 261. 

23 C.J. p 423 note *98. 

83 C.J.S.-15 


a motion to stay proceedings under an execution 
does not estop the debtor, on subsequently discover¬ 
ing that the writ was not sealed, from raising such 
objection.®! 

§ 85. Alias, Pluries, and Renewed Writs 

a. In general 

b. Right to alias or pluries writ 

c. Time of issuance 

d. Procedure to procure 

e. Form and contents 

f. Renewals instead of alias writs 

g. Reestablishment of lost or destroyed 

writ 

a. In General 

The writ which follows the original Is called an 
''alias'' writ and writs following the alias are called 
"pluries" writs; as a general rule the mere Issuance 
of an alias before the return of the original Is insufficient 
to eetabllsh an abandonment of the execution and levy 
thereunder. 

The writ which follows the original writ of exe¬ 
cution is called an “alias” writ; writs which fol¬ 
low the alias are called “pluries” fieri facias.®^ 
Calling a writ an “alias” does not make it an 
alias writ.®® 

Effect of issuance. Although there are authori¬ 
ties to the contrary,®^ as a general rule the mere 
issuance of an alias writ before the return of the 
original is not of itself sufficient to establish an 
abandonment of the execution and levy thereun¬ 
der,®® especially where the second execution is 

78- Pa.—Adam ‘Scheldt Brewing Co. 

V. Schu.ster, 87 A. 423, 2'40 Pa. 310. 
23 O J. p 423 note 9. 

V. D'Agostino, 
173 So. 682, 127 Fla. 377. 

80. Vt.—Catlin v. Merchants' Bank, 
3-6 Vt. 572. 

81. Ill.—Peasley v. Weaver, 64 Ill. 
App. 80. 

88. Ga.—Land v. Gormley, 170 S E. 
510. 511, 177 Ga. 497, citing Corpnx. 
Juris. 

23 C.J. p 391 note 83. 

Simultaneous and successive execu¬ 
tions see S 16 supra. 

Prosnppositioii of prior valid writ 
An “alias or pluries execution" 
presupposes an original or prior val¬ 
id excKJUtlon.—Saunders v. Moore, 110 
S.W.‘2d 104'6, 21 Tenn.Ap'p 375. 

83. Ga.—Kellogg v. Buckler, 17 Ga. 
187. 

84. Pa.—Missimer v. Ebersole, 87 
Pa. 109. 

23 C.J. P 400 note 26. 

85. Iowa.—West v. ’St. John, 19 N. 

W. 238, 63 Iowa 287. 

23 C.J. p 401 note 27. 


71. Pa.—Roemer v. Denlg, 18 Pa. 
482. 

23 C.J. p 423 note 99. 

73. "N.Y.—Jaffray v. Saussman, 5 N. 
y.S. 629, ’52 Hun 5’6'1, 17 N.Y.Civ. 
Proc. 7. 

73. Mo—Abies v. Webb, 8*5 S.W. 
383, 186 Mo. 233, 105 Am.S.R. 610. 

23 C.J. p 423 note 2. 

74. Tex.—Earle v. Thomas, 14 Tex. 
583. 

Wis.—Rogers v, Cherrier, 43 N.W. 
82'8, ?5 Wis. 54. 

76. N.Y.—Crouse v. Schoolcraft, 64 
N.y.S. 610, 61 App.Div. 160. 

23 C.J. p 423 note 4. 

70. N.C.—McKeithen v. Blue, 62 S. 
E. 7'69, 1*4<9 N.C. 95, 12« Am.S.R. 
654. 

23 C.J. p 423 note 6. 

77. Tex.—Stark v. Carroll, 1 S.W. 
rS'S, 66 Tex. 893. 

23 C.J. p 423 note 7. 

rnisaos by one under duty to speak 

Ga.—Powell v. Perry, 63 Ga. 417. 

23 C.J. p 423 note 8. 


79. Fla.—Dosiderlo 
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void,^^ although such issuance of an alias is com¬ 
petent evidence on the question of abandonment.®^ 
An alias, although improperly issued, may be a le¬ 
gal justification to the officer to whom it i$ direct¬ 
ed.®® 

The issuing of an alias while the levy under the 
first writ is undisposed of cannot affect the lien of 
the judgment.®® An alias continues the lien of the 
original execution so as to preclude the satisfaction 
of another execution issued between the two.®® The 
issuing of an alias does not preclude the judgment 
debtor from showing, on an issue of illegality, that 
the judgment had been paid before the alias was is- 
sued.®i 

b. Eight to Alias or Fluries Writ 

(1) In general 

(2) Before return of prior writ 

(3) Where there is outstanding levy 

(4) After judgment satisfied or return 

of execution satisfied 

(1) In General 

The right to lesue alias and plurles executions exists 
independently of any statute; such writs are proper 
where an execution is unproductive. 

The right to issue alias and pluries executions ex¬ 
ists independently of any statute conferring author¬ 
ity to issue them; and statutes authorizing the is¬ 
suance of alias and pluries writs under certain cir¬ 
cumstances do not, by implication, interfere with or 
change the rule, as established by the practice of 
the courts, allowing the issuance of such writs un¬ 


der other proper circumstances;®® nor do statutes 
authorizing the renewal of executions interfere with 
the right to issue alias and pluries writs, where the 
circumstances exist under which, at common law, 
an alias might be issued, unless such statutes ex¬ 
pressly or by fair intendment assume to take away 
the right.®® 

An alias or pluries writ is proper where an ex¬ 
ecution is unproductive,®^ as where the first or pre¬ 
ceding writ is returned unsatisfied in whole or in 
part,®® or where, as appears infra subdivision b (4) 
of this section, a former writ has been returned 
satisfied when in fact no satisfaction has been made. 
In other words, if satisfaction is not obtained by 
the original, the party interested has the right to 
an alias and a pluries until satisfaction is obtained.®® 
Where an execution is quashed, an alias execution 
may issue,®^ and pending a rule to set aside a writ 
returned by order of court an alias or pluries writ 
may issue.®® An alias execution may issue, al¬ 
though the judgment does not provide for its issu¬ 
ance,®® and although the record of the judgment has 
been lost.^ Neither the forfeiture of a claim bond® 
nor the beginning of supplementary proceedings® 
affects the right to an alias. 

A creditor whose execution is enjoined for fail¬ 
ure to credit a partial payment is not entitled to an 
alias writ, but his remedy is to have the injunction 
dissolved for the balance due.^ There can be no 
alias or pluries writ against property sold under 
valid proceedings under a prior execution.® 

Right of assignee. An assignee of the judg- 


Abandonment. waiver, or relinquish¬ 
ment of levy see infra § 111. 
Xrrsffnlarttj of alias wxlt 

If two executions have issued to 
same parish, second only is irregu¬ 
lar.—Marine Bank & Trust Co. v. 
Shaffer. lUS So. 838, 166 L.a. 1'6'4. 

BB. Ind.—Bwing v. Hatfield, 17 Ind. 
'513. 

Iowa.—^Dunham v. Bentley, T2 N.W. 
437, 103 Iowa 136. 

87. Mich.—Priyer v. McNaughton, 
67 N.W. 978, 110 Mich. 22. 

88. Ark.—Ex parte Cummins, 4 
Ark. 103. 

23 C.J. p 40*1 note 31. 

8^ Ind.—Doe v. Hayes, 4 Ind. 117. 
IfOSB, release, or extinguishment of 
judgment lien see the C.J.S, title 
Judgments S5 499-509, also 34 C. 
J. p 62'8 note 38 et seq. 

80ki N.C.—Braafleld v. Whitaker, ttll 
N.C. 806. 

liien of execution see infra 91 123- 
138. 

91. Ga.—^Lowry V. Richards, 6‘2 Ga. 
.870. 

9& Kan.—Richards-Conover Hard¬ 


ware Co. v. Sharp, 96 P.'2d 380, 
3*64, 150 Kan. 'SOO, citing Oorpos 
Juris. 

S.D.—Yetzer v. Young, 52 N.W. 10154, 
3 S.D. 263. 

93. Minn.—Walter v. Greenwood, T2 
N.W. 145, 29 Minn. 87. 

S.D.—Yetzer v. Young. 52 N.W. 1054, 
3 S.D. 263. 

94. Fla.—Tedder v. Morrow, 131 
iSo. 397, 100 Fla. 1486. 

23 C.J. p 362 note 89. 

95. Fla.—Tedder v. Morrow, supra. 
111.—Tracey v. Shanley, 86 N.E.2d 

7'53, 3ill IlLApp. m. 

23 C.J. p 392 note 90. 

Betum of writ uasatisflod sgalagt 
ooao dofeodant is sufficient to permit 
Issuance of execution of whole 
amount against other defendant un¬ 
der the terms of the Judgment.— 
Shamrock Towing Co. v. City of New 
York, D.C.N.Y., 20 F.2d *444. 

98. Miss.—^Locke v. Brady, 30 Miss. 

21 . 

23 C.J. p m note 62. 
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Injunction against sale under execu¬ 
tion as preventing issuance of 
alias writ see infra 9 163 a. 

97. Fla.—Mitchell v. Duncan, 7 Fla. 
13. 

Ky.—Lee v. Thompson, 116 'S.W. 7TB, 
132 Ky. 608. 

23 C.J. p 392 note 94. 

98. Pa.—Bole v. Bo*gardis, 86 Pa. 
97, 

99. Tex.—Weddington v. Carver, 
100 S.W. 786, 4>5 Tex.Clv.App. 68. 

23 C.J. p 392 note 96. 

1. Tenn.—Childress v. Marks, 2 
Baxt. 12. 

X Ala.—^Patton v. Hamner, 33 Ala. 
80*7. 

3. N.Y.—Smith v, Mahony, 8 Daly 
286. 

4. La.—'Salter v. McHenry, 17 Lta. 
•507. 

23 CJ. P 898 note 1. 

6. N.C.—Peebles v. Pate, 60 N.C. 
848. 

23 C.J. p 892 note 6. 
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ment has no greater legal right to an alias execu¬ 
tion than had the assignor.^ 

Special execution. The rule that plaintiff is en¬ 
titled to a special execution only in cases expressly 
allowed by statute applies to alias special execu¬ 
tions.^ 

Waiver, The right to an alias may be waived;® 
but if the creditor has granted an indulgence to de¬ 
fendant on the original execution, there is no pre¬ 
sumption that the indulgence is extended to an alias 
execution after its issue.® 

(2) Before Return of Prior Writ 

In the absence of a statute otherwise providing, be¬ 
fore an aiias or pluries writ can be issued the writ 
previousiy issued, with an appropriate return indorsed 
thereon, must have been returned, aithough an irregu¬ 
larity in this respect has been heid not to render the 
writ void. 

In the absence of a statute otherwise providing, 
before an alias or pluries writ can be issued, the 
writ previously issued, with an appropriate return 
indorsed thereon, must have been returned,^® the 
presumption of law being that the judgment was 
satisfied on the first execution, until the contrary 
appears by the return of the officen^i Nevertheless 
it has been held that, although it is irregular to is¬ 
sue an alias before return of the former execution, 
such irregularity docs not render the alias writ 
void.i® An improper return will not prevent the 
issuance of an alias. 

Where alias writs have been issued, in the ab¬ 


§ 85 

sence of evidence to the contrary it will be pre¬ 
sumed that they were preceded by others regularly 
issued,^^ and that the alias was not issued until the 
return of the prior writ.i® However, it has been 
stated that no presumption exists that an original 
writ of execution was ever returned and filed, in 
the absence of the writ itself or any record there¬ 
of.^® 

(3) Where Thei;p Is Outstanding Levy 

(a) In general 

(b) On personal property 

(a) In General 

As a general rule, where an execution has been levied 
on property, an alias or pluries execution Is not issuable 
while such levy is still in-force; but according to some 
authorities a levy on real estate does not affect the right 
to alias or pluries writs. 

As a general proposition, where an execution has 
been levied on property, an alias or pluries execu¬ 
tion is not issuable while such levy is still in force 
and remains undisposed of, by sale of the property 
or otherwise.17 x^is rule has been considered nec¬ 
essary to prevent abuse and oppression.^® The 
proper writ to dispose of a levy is a venditioni ex¬ 
ponas rather than an alias.^® Until the levy is dis¬ 
posed of by a sale of the property or a return of 
it to the debtor, a satisfaction of the judgment is 
presumed but this is only a presumption.®^ 

On land. It is generally held that, notwithstand¬ 
ing a levy on real estate, plaintiff is entitled to is¬ 
sue alias and pluries writs,®® or that, at most, 
such issue is a mere irregularity.®® However, the 


0. Pla.—Tedder v. Morrow, 13'1 So. 
3X7,1100 Fla. 14'S6. 

7* Ill.—Keeley Brewing Co. v. Carr, 
•64 N.E. '1030, 1*98 Ill. ‘4'92, affirm¬ 
ing 94 in.Apip. 2'2.‘>. 

8 . Pa.—Harrison v. Soles, 6 Pa. 393. 
91. N.C.—Isler v. Moore, 67 N.C. 74. 

10« Arlz—Mosher v. Ganz, 26 P.2d 
555, 42 Ariz. 314. 

Pla.—Tedder v. Morrow, 131 So. 387, 
100 Fla. 14186. 

Ga.—Land v. Gormley, 170 S.E. 610, 
'6>12, 177 Ga. 4'97, quoting Oorpus 
Jnzl*. 

Iowa.—Richardson v. Rusk, 245 N. 

W. 770, 216 Iowa 470. 

La.—Marine Bank & Trust Co. v. 
Shaffer, >116 So. '838, 841, 166 La. 
164, quoting Coipiui Juris. 

23 C.J. p 3'93 note 7. 

Correct practice is not to allow 
issuance of another execution until 
first is returned and filed in clerk's 
office.—Ryan's Furniture Exchange 
V. McNair, 1'62 So. 483, 120 Pla. 109. 
11. Del.—Bishop V. Spruance, 4 Del. 
11*4. 

Pividence of satisfaction eee Infra 9 
842. 


18. Mich.—Miller v. Hanley. 53 N. 

W, 962, 94 Mich. 253. 

23 C.J. p 3'93 note 8. 

13. Ala.—McKeagg v. Collehan, 13 
Ala. 828. 

N.C.—Ay cock v. Harrison, 63 N.C. 
145. 

14. U.S.—Beebe v. U. S., Ala., 116 
■S.Ct. 532, 161 U.S. 104, 40 L.Bd. 
63«6. 

23 C.J. p 393 note 11. 

15. Tex.—Laughter v. Seela, 6'9 Tex. 
177. 

23 C.J. p 3’93 note 12. 

104 K'la—Tedder v. Morrow, 131 So. 
387, 100 Fla. il>486. 

17. La.—Marine Bank & Trust Co. 
V. 'Shaffer, 116 So. 83<8, 841, 166 
La. 164, quoting Oorpns Jnzls. 

Pa.—Progressive Commercial Co. v. 
Friedman & Balasny, '81 Pa.Super. 
161. 

23 C.J. p 393 note 13. 

Atreemeot rdoaolng propaztj on 
which lien was to be foreclosed td 
Judgment debtor for certain sum to 
be credited on Judgment sufficiently 
fixed deficiency to authorize issuance 
of alias execution.—Albright v. Col- 
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Iins, Tex.Civ.App., 64 S.W.2d 1096, 
reversed on other grounds Empire 
Gas & Fuel Co. v .Albright, '87 S.W. 
2d 1092, 126 Tex. 4'8'5. 

18. Tenn.—Young v. Read, 3 Yerg. 
2'97. 

23 C.J. p 393 note 14. 

19. U.S.—Kerr v. South Park Com¬ 
missioners, C.C.Ill., 14 P.Cas.No.7,- 
733, 8 Biss. 276. 

Pa.—Saucon Valley Trust Co. v. 

Freeman, 19 Lehigh Co.L.J 225. 
23 C.J. p 3*93 note 1'5, p 3'9<4 note 19. 

aa Ind.—Lindley v. Kelley, 42 Ind. 
2*94. 

23 C.J. p 394 note 16. 

Presumption of satisfaction of Judg¬ 
ment by levy see the C.J.S. title 
Judgments 5 573, also 34 C.J. p 
717 note 4.8 et seq. 

Sid N.Y.—Peck v. Tiffany, 2 N.Y. 
451, *456. 

88. S.D.—V/ood V. Conrad, 50 N.W. 

903, 2 S.D. 405. 

23 C.J. p 39*5 note 46. 

aa Mich.—Spafford v. Beach, 3 

Dougl. 150. 

23 C.J. p 396 note 47. 
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contrary view has been taken, and it has been held 
that, where an execution has been levied on land 
which does not appear to have been sold or re¬ 
leased, no other execution can be regularly issued, 
and that a venditioni exponas is the only proper 
process until it is found that the whole of the mon¬ 
ey cannot be raised by selling the land,^^ and that, 
where a levy has been made on real estate, and it 
is afterward discovered that the title to a definite 
portion of the property has failed either through 
want of ownership or invalid proceedings, the cred¬ 
itor is entitled to a new execution only for the 
amount remaining unsatisfied.^^ 

(b) On Personal Property 

An outitandlng levy on peraonal property ordinarily 
euapends the right to laeue an alias or pluriea writ on 
the same Judgment. 

Inasmuch as the levy of an execution on sufficient 
personal property of the debtor to satisfy the judg¬ 
ment is prima facie, and as long as the levy con¬ 
tinues in force, a satisfaction of the judgment, as 
between the parties thereto, sec the C.J.S. title Judg¬ 
ments § 573, also 34 C.J. p 717 note 48 et seq, the 
right to issue an alias or pluries writ is suspended, 
because goods on which the levy has been made are 
in custodia legis, and if the same remain unsold 
the proper course is to have a venditioni exponas 
issued requiring the goods to be sold.26 

On the other hand, if the execution fails in whole 
or in part, without any fault of plaintiff, he may 
have an alias or pluries exccution.27 It may be 
laid down as a general rule, that where the levy 
has been unavailing, and especially where the debtor 


has sustained no loss thereby, plaintiff may sue out 
an alias or pluries writ.*® The levy is unavailing, 
and another execution may be issued where the levy 
is insufficient to satisfy the judgment,*® or is on 
property not belonging to the debtor,®® or on prop¬ 
erty not subject to execution ;®i where defendant, 
after the levy, disclaims title, and plaintiff refrains 
from further proceedings;®* where the levy has 
been set aside or superseded;®® where the execu¬ 
tion has been discharged by a mistaken or void 
levy;®4 where the proceeds of the property taken 
are applied to the payment of older executions;®® 
or where plaintiff has been enjoined from selling 
the property.®® However, it must clearly appear 
that the property levied on is not sufficient to pay 
the judgment,®"^ since prima facie a valid levy is 
sufficient.®* 

Where replevin or forthcoming bond given or 
forfeited. If execution is levied on the property 
of the debtor, it is held, although not universally,®® 
that a replevin bond^® or a forthcoming bond^i giv¬ 
en by the debtor operates for the time being as a 
satisfaction of the original judgment, and as long 
as the bond is in force a second execution cannot 
issue. 

Where the original writ is levied on a chattel, 
and a forthcoming bond is given and subsequently 
forfeited, plaintiff, according to some authorities, is 
entitled to issue an alias ;^2 but in some cases it has 
been maintained that the forfeiture of the bond is 
a full satisfaction of the judgment, and that no oth¬ 
er execution can be issued.^® 


a4i Ark.—^Anderson v. Fowler, 8 
Ark. 388. 

*23 C.J. p 3>95 note 4«. 

26. Me.—Vermeule v. York Water 
Co., 92 A. 5H3, 1'1'2 Mo. 4Z7, 

23 C.J. p 392 note 93. 

26m Mich.—Friyer v. McNaughton, 
67 N.W. 978, 110 Mich. 22. 

23 C.J. p 3'94 note 1*9. 

27. U.S.—Beebe v. U. S., Ala., 16 S. 
Ct. 632. 161 U.'S. 104, 40 L.Ed. OSS. 

23 C.J. p 3'94 note 21. 

28. Me.—Bryant v. Johnson, 24 Me. 
304. 

Mich.—Nelson v. Ferris. 30 Mich. 
•49'7. 

Property In debtor’s possession 

Where a levy is made on chattels 
and they are retained by the debtor 
or he regains possession of them 
and they are eventually lost to plain¬ 
tiff, the levy does not operate as a 
satisfaction and does not prevent 
the issuance of an alias.—^Binford 
V. Alston, 16 N.C. 361—23 C.J. p 894 
note 23. 

Vegleot or mlsoondnet of ofltoor 
Where property has bC4rn left In 


the debtor’s possession and has been 
lost to plaintiff, through the neg¬ 
lect or misconduct of the sheriff or 
other officer, and the loss has not 
been occasioned by the fraud br ac¬ 
quiescence of the creditor, the fact 
that the officer and his sureties are 
liable to the creditor does not af¬ 
fect the right of the creditor to sue 
out an alias execution, as the reme¬ 
dies against the debtor and the offi¬ 
cer are cumulative.—Cooley v. Har¬ 
per, 4 Ind. '454—23 C.J. p 394 note 
24. 

29. S.D.—Yetzer v. Young, 6'2 N.W. 

105>4. 3 S.D. 263. 

23 C.J. p 3*94 note 25. 

30l Neb.—Ziegler v. McCormick, 13 
N.W. ’2'8, 13 Neb. 25. 

23 C.J. p 394 note 26. 

31. Ill.—Watson v. Reisslg, 24 Ill. 
2'81. 76 Am.D. 7’46. 

32. Pa.—Coleman v. Mansfield, 1 
Miles i&'6. 

33. Ohio.—Bisbee v. Hall, 3 Ohio 
449. 

28 C.J. p 8'9<4 note 29. 
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34. Me.—Pillsbury v. Smyth, 25 Me. 
427. 

23 C.J. p 394 note 30. 

35. Tex.—Garner v. Cutler, 28 Tex. 
175. 

23 C.J. p 39'i note 31. 

36. Ohio.—Bisbee v. Hall. 3 Ohio 
449. 

23 C.J. p 39*4 note 32. 

37. Ark.—Anderson v. Fowler, 8 
Ark. 3.S8. 

Tex.—Bryan v. Bridge, 10 Tex. 149. 

38. Tex.—Bryan v. Bridge, supra. 

39. Ky.—Burks v. Bass, 4 Bibb 338. 

40. Va.—Taylor v. Dundass, 1 
Wash. 92, 1 Va. 92. 

23 C.J. p 39*5 note 36. 

41m Va. — Downman v. Chinn, 2 
Wash. 1'89, 2 Va. 189. 

23 C.J. p 3'9I5 note 37. 

42. Ill.—Trenary v. Cheever, 48 Ill. 
2 ' 8 . 

23 C.J. p 3'9'5 note 3'8. 

43. Tenn.—Camp v. Laird, 6 Yerg. 
246. 

23 C.J. p 396 note 89. 
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Abandonment of levy. As a general rule plaintiff 
cannot abandon a levy which is regular and issue 
an alias execution,^^ although he may abandon or 
withdraw the writ before it has been levied, and 
thereupon sue out an alias.^B However, where the 
levy, or the execution under which it was made, is 
irregular, plaintiff may abandon the levy and sue 
out an alias.^® Another execution may be issued 
where the property is released and restored to de¬ 
fendant under an agreement between plaintiff and 
defendant, or where defendant acquiesces in the 
abandonment of the levy.^*^ 

Void or voidable. An alias or pluries writ issued 
while a levy made under a prior writ remains un¬ 
disposed of is not absolutely void, but voidable only, 
and cannot be attacked collaterally.^® 

(4) After Judgment Satisfied or Return of 
Execution Satisfied 

After the Judgment hae been aatisfled an alias or 
pluries writ cannot be issued, and such writ may not 
Issue after execution has been returned satisfied with¬ 
out first proceeding to set aside such satisfaction. 

After the judgment has been paid or satisfied, the 
issuance of an alias or pluries execution is unau¬ 
thorized;^® and where an execution has been re¬ 
turned satisfied, an alias or pluries cannot be issued 
without first proceeding to have such satisfaction 
set aside by the court.®® 

Where a return of satisfaction has been made, it 
must be such as the sheriff is authorized to make 
or it will not prevent the issuance of an alias.®^ 
Where an execution is discharged®^ or satisfied®® 
by mistake or accident, the creditor is entitled to an 
alias. Where an execution has been returned sat¬ 
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isfied after a sale of the property of a third person, 
the return may be set aside and an alias may is¬ 
sue.®^ However, where an execution is returned 
satisfied, another execution cannot be issued for the 
costs incurred therein unless there is an order for 
the collection of such costs.®® 

If by mistake the writ is for an amount less than 
that to which the creditor is entitled under his judg¬ 
ment, an alias may issue for the balance,®® but an 
alias may not issue where the writ is for the prop¬ 
er sum but the creditor directs a levy for a less 
sum,®*^ or where the writ fails to specify that in¬ 
terest is to be collected on the judgment.®® 

c. Time of Issuance 

An alias may issue before the return day of the orig¬ 
inal or on the same day on which the original Is re¬ 
turned; as a general rule, If the original execution was 
Issued within the time limited, subsequent writs may 
issue at any time thereafter provided the Judgment re¬ 
mains In force. 

An alias may issue before the return day of the 
original if the original has been returned before the 
return day,®® or at least such an execution is not 
void as distinguished from voidable.®® An alias 
may be issued on the same day on which the orig¬ 
inal is returned.®^ 

Time 7vithin ivhich writ must issue. At common 
law if the original writ of fieri facias was issued 
within a year and a day of the rendition of the 
judgment and thcncc continued regularly on the 
records of the court, a new writ of execution might 
be taken out at any time without reviving the judg¬ 
ment by scire facias.®® The practice of entering the 
continuances on the judgment roll was merely for- 


44. Ark.—Trapnall v. Richardson. 
•1.1 Ark. 643, 58 Am.D. 338. 

23 C.J. p 395 note 10. 

A'Tiandonment of levy see infra 5 

• 111 . 

Issuance of alias as effecting aban¬ 
donment of original writ see su¬ 
pra 8 85 a. 

45. Ind.—Mclver v. Ballord, 96 Ind. 
76—Stocle V. Murray, 1 Blackf. 
179. 

46. N.y. —Qrcen v. Burke, 23 Wend. 
490. 

23 C.J. p 396 note 42. 

47. Iowa.—Clark v. Reinlger, 24 N. 
W. 16, 6'6 Iowa 607. 

23 C.J. p 3'9'5 note 43. 

Property rotnmod to debtor 

The mere levy on personal prop¬ 
erty furnishes no valid objection to 
the issuance of another execution 
where the property subsequently is 
returned to the debtor.—Wright v. 
Young, 6 Or. 67. 


48. Ga.—Land v. Gormley, 170 S E. 
no, 512, 177 Ga. *4’97, quoting Oor- 
pas Juris- 

23 C.J. p 3'9i5 note 44. 

Collateral attack see supra 8 83. 

49. N.C.—Taylor v. Kelly, SI N.C. 
324. 

23 C.J. p 396 note 49. 

60. N.C.—^Poor V. Deaver, 23 N.C. 
391. 

23 C.J. p 3'96 note 50. 

51. AIcl—M cKeagg v. Collchan, 13 
Ala. 82<8. 

23 C.J. p 396 note 51. 

68. Conn.—Langdon v. Langdon, 1 
Root 453. 

53L Conn.—Langdon v. Langdon, su¬ 
pra. 

23 C.J. p 3*96 note 63. 

54b Mich.—Omaha White Lead Co. 

V. Worcester. How.N.P. 274. 

N.T.—^Adams v. *Smith, 6 Cow. 280. 

55. La.—Brooks v. Hardwick, 6 La. 
Ann. 675. 


56b Wis.—Sheboygan Hank v. Trill¬ 
ing, 43 N.W. 830, 75 Wis. 163. 

■23 C J. p 396 note 56. 

67. N.Y.—People v. Onondaga C.Pl. 
Ct, 3 Wend. 331. 

58. N.Y.—Todd v. Botchford, 86 N. 
Y. 617. 

59. Mass.—Chesebro v. Barme, 39 N. 
E. 1033, 1’63 Mass. 79. 

23 C.J. p 396 note 60. 

6(X Ala.—Berry v. Perry, 1 So. 118, 
81 Ala. 103—Steele v. Tutwiler, 6'8 
Ala. 107. 

81. Minn.—Carlson v. Smith, ll'U N. 

W. .199, 127 Minn. 203. 

23 C.J. p 396 note 62. 

68. N.Y.—Morse v. Goold, 11 N.Y. 
281, 62 Am.D. 103. 

23 C.J. p 3196 note 63-p 397 note 6'6. 
Revival of judgment l»y scire facias 
see the C.J.S. title Judgments S 
•548, also 34 C.J. p 669 note 9*8 et 
seq. 

Time for issuance of original writ 
see supra 8 66. 
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mal, since they might be entered after the writs 
were issued®* and after objection had been made,®^ 
and it fell into disuse.®® If the original was sued 
out within a year after the rendition of the judg¬ 
ment and returned nulla bona, it was immaterial 
that more than a year and a day elapsed between 
the return of the original and the issuance of the 
alias, and no scire facias was necessary.®® The 
usual expression of the courts is that, if an exe¬ 
cution is issued within the year and a day, plaintiff 
“may at any time thereafter take out a writ,” but 
this language does not mean anything more than 
that subsequent writs may be issued while the judg¬ 
ment is in force and of undisputed validity, and is 
not intended to imply that an execution may be is¬ 
sued after the period of limitation.®^ 

In some jurisdictions an analogous rule prevails 
under modern regulations as to practice and if the 
original is sued out within the time limited by stat¬ 
ute t/ie limitation of the statute docs not apply to 
the alias which may issue as of course.®® How¬ 
ever, it has been held that the statutory limitation 
applies to the alias and pluries writs as well as to 
the originals.®® The time within which a writ may 
issue after the date of issuance of the last preceding 
writ may be specially limited.^® 

Computation of time. The time for renewing an 
execution so as to render a scire facias unnecessary 
begins to run from the last day the execution has 
to run in court before its final rcturn.'^l Any de¬ 
lay caused by an injunction out of chancery cannot 
be taken into account.^® Statutes sometimes pro¬ 
vide that certain periods of time shall not be in¬ 
cluded as part of the period of limitations,'^® Where 
an execution was issued and then discovered to be 
void, and an order for a new execution was ob¬ 
tained, but no new execution was issued until five 
years after rendition of judgment, the order did 

ea Ala.--Scull V. 

32«6, 327. 

Ky.—Craig v. Johnson, Hard, p -620. 

04. Pa.—^Lewis v. Smith, 2 Serg. 

& R. 142. 

23 C.J. p 3‘97 note 67. 
oa Tenn.—Henry v. Wilson, 9 Lea 
17*6. 

23 C.J. P 897 note 69. 

60. Mo.—^Dowsman v. Potter, 1 Mo. 

618. 

23 C.J. p 897 note 70. 

07. Mich.—Parsons v. Wayne Cir. 

Judge, 87 Mich. 287. 

28 C.J. p 897 note 71. 

ea Fla.—Jordan v. 

326. 

23 C.J. p 398 note 72. 

OOi S.C.—Garvin v. Garvin, 18 8.11. 

625, 84 S.C. 888. 


not extend the time within which the execution 
could issue.*^* 

A void writ cannot be relied on as interrupting 
the running of time within which the writ may be 
issued and as sufficient to support the issuance of an 
alias or pluries but an execution which is not 
void, but which is voidable only, because of infor¬ 
malities therein, is sufficient to prevent the judg¬ 
ment from becoming dormant.*^® 

d. Procedure to Procure 

(1) In general 

(2) After death of party 

(1) In General 

In the ordinary case, in the absence of statute, where 
an execution has been issued and returned unsatisfied, 
an alias may be issued without a scire facias or motion 
asking ieave of court and ordinariiy it is not necessary 
to give notice to the defendant or to renew the demand. 

While an alias writ cannot be issued without an 
order of the court when the original writ has not 
been returned,'^'^ in the ordinary case, in the ab¬ 
sence of a statute or rule of court otherwise pro¬ 
viding, where an execution has been issued and re¬ 
turned unsatisfied, an alias may be issued without 
a scire facias or a motion asking leave of court.^® 
If the first writ is returned not executed, a new 
order of seizure and sale is not necessary to the 
validity of an alias.*^® Where plaintiff in execution 
has been compelled to refund the value of a por¬ 
tion of the property levied on under the original 
execution, no order or leave of. court is necessary 
for the issuance of a second execution for the 
amount so refunded.®® In the absence of collusion 
between plaintiff and defendant, an execution may 
be renewed by the written consent of the judgment 
debtor indorsed on it.®i 

Kan.—-Halsey v. Van Vllet, 27 
Kan. 474. 

23 C.J. p 398 note 80. 

76. Ga.—Smith v. Rust, 5 S.E. 260, 
79 Ga. 619. 

23 C.J. p 398 note 81. 

77. Fla.—Tedder v. Morrow, 131 So. 
387, 100 Fla. 1486. 

7a Minn.—Carlson v. Smith, 149 N. 

W. 199, 127 Minn. 203. 

23 C.J. p 398 note 83. 

Power and duty of clerk of court to 
issue alias writ of execution see 
Clerks of Courts 9 38 a. 

70. La.—Riddell v. Ebinger, 6 La. 
Ann. 407. 

oa N.Y.—^Richardson v. McDougall. 

19 Wend. 80. 

28 C.J. p 898 note 88. 

OL S.C.—Carrier y. Thompson, 11 


Godbolt, 4 Ala. 


Petty, 6 Fla. 


TO. Miss.—Scavy v. Bennett, 2 So. 
177, 64 Miss. 735. 

axeontion for costs issued by the 
clerk against the successful plaintiff 
has been held not to be an execution 
from which to date the time within 
which an execution in favor of plain¬ 
tiff may be issued.—Seavy v. Ben¬ 
nett, supra—23 C.J. p 398 note 76. 

71. S.C.—Gibbes v. Mitchell, 2 S.C. 
L. 120. 

23 C.J. p 398 note 76. 

70. S.C.—Gibbes v. Mitchell, supra. 

73. Olyll War period 

W.Va.—Shipley v. Pew, 23 W.Va. 
487. 

74. N.Y.—Field v. Paulding, 1 Hilt. 
187, 3 Abb.Pr. 139. 

28 C.J. p 898 note 79. 


76. 
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Where the writ has been levied on the property 
of a stranger, and satisfaction has been entered, the 
remedy is by scire facias or a motion addressed to 
the court to set aside the satisfaction and procure 
a new writ.82 After satisfaction by a sale no fur¬ 
ther levy can be made until the court has set aside 
the sale, vacated the satisfaction, and ordered a 
new execution.®® Where execution has been re¬ 
turned “satisfied,” the clerk cannot on the ground of 
mistake issue a new execution without leave of 
court. 

Where by statute the party or his attorney of rec¬ 
ord has the right to issue execution, an alias issued 
by the clerk without authority from the execution 
plaintiff is an irregularity but does not render the 
writ so issued void.®® In equity under a rule of 
court which provides that, if the decree is solely 
for the payment of money, final process to execute 
the decree may be by a writ of execution in the 
form used in suits at common law, an alias cannot 
be issued except by order of the court which ren¬ 
dered tiic decree,®® and an alias writ issued by the 
clerk without an order of the court is void.®*^ The 
maxim, He who seeks equity must do equity, may 
be applied to a creditor asking for an alias.®® 

Form of proceeding. The most common proceed¬ 
ing to obtain an alias, especially by the old prac¬ 
tice, is scire facias.®® Plaintiff may also obtain re¬ 
lief by motion in some jurisdictions;®® and some¬ 
times an action of debt on the judgment is held a 
concurrent remedy with scire facias.®^ 

Notice and demand. Ordinarily it is not neces¬ 


sary to give notice to defendant®® or to renew the 
demand®® before issuing an alias execution. It has 
been held, however, that a motion for a new exe¬ 
cution after the former execution has been returned 
satisfied by levy on land, the levy having been de¬ 
fective, will not be granted except on notice to de¬ 
fendant,®^ and that the rule is the same where a 
motion is made for reestablishing or obtaining a 
new writ which has been destroyed or lost.®® 

Pleading and pro&f. Plaintiff must aver and 
prove the ground relied on for the issuance of a 
new execution.®® Where a new execution is asked 
for on the ground that the property seized under 
the former writ was encumbered by a prior lien, the 
declaration must show that the property was taken 
from the execution defendant by virtue of such 
licn.®'^ 

Defenses, On a scire facias to obtain a new ex¬ 
ecution on the ground of the invalidity of the orig¬ 
inal, no facts can be properly relied on in defense 
which existed prior to the judgment.®® 

(2) After Death of Party 

In some Jurisdictions an aiias execution cannot Is¬ 
sue after defendant's death without a revivai of the 
judgment uniess a iien has been acquired by former exe¬ 
cution issued in defendant's iifetime and continued since, 
and a simiiar rule obtains in case of plaintiff's death. 

While it has been held that the issuance of an 
alias or plurics writ will not be affected by the death 
of defendant after the original is in the hands of 
the sheriff,®® unless he has returned the process 
without a sale,^ in some jurisdictions it is held that 


S.C. 79—Guif^nard v. Glover, 16 S. 
C.U 457. 

82. Neb.—Zeigler v. McCormick, 13 
N.W. 28. 13 Neb. 26. 

23 C.J. p 398 note 85. 

83. Ill.—Hughes v. Streeter, 24 Ill. 
647, 76 Am.D. 777. 

23 C.J. p 398 note 86. 

84. Ala.—Harkins v. Clemens, 1 
Port. 30. 

23 C.J. p 398 note 87. 

86. Ind.—Johnson v. Murray, 13 N. 
E. 273, 112 Ind. 154, 2 Am.S.R. 174. 

88. Fla.—White v. Staley, 21 Fla. 
396. 

23 C.J. p 399 note 89. 

Enforcement of decrees in equity 
see Equity SS 616-621. 

87. Fla.—^White v. Staley, 21 Fla. 
396. 

88. N.H.—Batchelder v. Wason, 8 
N.H. 121. 

23 C.J. P 399 note 94. 

89. Mass.—Dennis v. Arnold, 12 
Mete. 449. 

23 C.J. P 399 note 90. 


90i Conn.—Langdon v. Langdon, 1 
Root 453. 

23 C.J. p 399 note 91. 

91. Me.—Rice v. Cook, 75 Me. 45. 

23 C.J. p 399 note 92. 

98. Ga.—Lowry v. Richards, 62 Ga. 
370—Rogers v. Petty, 160 S.E. 128, 
43 Ga.App. 771. 

Ill.—Letcher v. Morrison, 27 Ill. 209. 
23 C.J. p 399 note 96 [b]. 

After discharge of body eseoatioa. 

Under a statute so providing 
where a creditor discharges the body 
of a debtor committed on execution, 
he is entitled, as matter of right and 
without notice to the debtor, to an 
alias execution against his property. 
—Martin v. Kilbourne, 11 Vt. 93. 
Where applloatioa made within cer- 
talia time 

Under a statute so providing, no 
notice is required where the applica¬ 
tion for an alias execution is made 
within a limited time after entry 
of the decree.—Sand ford v. Well¬ 
born, 96 A. 1018, 85 N.J.Eq. 677. 

Order for another eseoiitioBi was 
ervoBeoiis where It was made on an 
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ex parte motion and the record did 
not show that the amount for which 
It was directed to issue was due.— 
Browns v. Julian, 5 J.J.Marsh., Ky., 
312. 

93. Conn.—Roberts v. Church, 17 
Conn. 142. 

23 C.J. p 366 note 25. 

94. Conn.—Williams v. Cable, 7 
Conn. 119. 

23 C.J. p 399 note 96 [a]. 

95. Fla.—Hard v. Smith, 17 Fla. 
767. 

N.Y.—Douw V. Burt, 1 Wend. 89. 

98. Vt.—Baxter v. Tucker, 1 D. 
Chipm. 353. 

97. Vt.—Baxter v. Shaw, 28 Vt. 669. 

9Bm Mass.—Richardson v. Wolcott, 
10 Allen 439. 

S.C.—Trimmier v. Winsmlth, 23 S.C. 
449. 

99. S.C.—Verdler v. Fishburne, 28 
S.C.L. 346. 

1. N.C.— Aycock v. Harrison, 65 N. 

C. 8. 

23 C.J. P 384 note 63. 
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an alias execution cannot issue after the death of 
defendant without a revival of the judgment unless 
a lien has been acquired by former execution issued 
in the lifetime of defendant and properly continued 
since but if the continuance has not been prop¬ 
erly maintained the lien is lost and then scire facias 
is necessary to revive the judgment before any sub¬ 
sequent execution can issue.® However, where an 
alias execution performs the office of a venditioni 
exponas at common law, it is valid without a scire 
facias.^ 

Death of plaintiff. If plaintiff dies after an ex¬ 
ecution is issued and returned wholly or partly un¬ 
satisfied, a revival of the judgment is necessary be¬ 
fore an alias writ can issue,® at least where no lien 
has been acquired by the first execution.® The same 
rule applies where plaintiff dies before the return 
of the first execution.*^ 

e. Form and Contents 

The same formalities must be observed In the prepa¬ 
ration of an alias or pluries execution as though It were 
an original; in addition, an alias or pluries writ should 
show that others have preceded it and should state the 
number of previous writs and the amount remaining un- 
aatisfied. 

The alias should consist of a new writ, and it is 
not proper to send forth the previous writ with al¬ 
terations or indorsements thereon.® The same for¬ 
malities must be observed in the preparation of an 
alias or pluries execution as though it were an orig¬ 
inal; it must conform to the judgment, must be 
signed and sealed, and must contain a proper direc¬ 
tion and mandate,® Under the old practice an alias 
was properly tested as of the term to which the 


original was returnable,!® or as of the day on which 
the original was returnable,!! and the pluries as of 
the term to which or the day on which the alias 
was returnable and so on.!® An alias fieri facias 
cannot be regularly issued for the same term to 
which the original is issued.!® 

Recitals as to previous execution. An execution 
which is not an original should show on its face 
that others have preceded it,!^ should purport to be 
an alias or pluries writ, as the case may be,!® and 
in some jurisdictions should state the number of ex¬ 
ecutions which have preceded it.!® 

At common law, and under some statutes, an exe¬ 
cution not an original should recite the proceedings 
under a former fieri facias.!*^ However, the fact 
that the writ does not recite the proceedings under 
a former fieri facias as required at common law,!® 
or that it does not show the number of executions 
which have preceded it,!® ^loes not render the writ 
void; and it should not be quashed merely because 
not entitled as an alias execution.®® 

Formal errors in prior executions do not invali¬ 
date a later execution correctly issued.®! 

Recital of amount. Where an execution has been 
satisfied in part, an alias must state the proper 
amount of the judgment remaining unsatisfied and 
command the officer to collect such unsatisfied part 
in the usual form.®® A renewal execution should 
issue for the balance due on the original with in¬ 
terest from the date of the last credit on the princi¬ 
pal debt,®® unless it is otherwise provided by stat¬ 
ute.®^ As in the case of original executions, the 


8 . Del.—Farmers’ Bank v. Rey¬ 
nolds, 1 Del. 513. 

23 C.J. P 384 note 64. 

3. Ala.—Boyd v. Dennis, 6 Ala. 55. 
23 C.J. p 384 note 65. 

^ Kan.—Rain v. Younx, 69 P. 1068, 
61 Kan. 428, 78 Am.S.R. 325. 

Okl.—State ex rel. First Nat. Bank 
V. Ogden, 49 P.2d 665, 173 Okl. 285. 

6. N.J.—Morgan v. Taylor, 38 N.J. 
Law 317. 

6. Tex.—Bennett v. Gamble. 1 Tex. 
124. 

7. N.C.—Wingate v. Gibson, 6 N.C. 
492. 

& Ohio.—Farls v. State, 8 Ohio St. 
169. 

Zn TMULMsae, at one time, the 
practice was allowed of converting 
the previoua writ into an alias by 
writing the word “alias” on it.— 
Harlan v. Harlan, 14 Lea 107—23 C. 
J. p 399 note 6 [a]. 

8. N.C.—^Huggins v, Ketchum, 20 N. 
C. 550. 

28 C.J. p 899 note 6. 


Form and contents of original writ 
see supra §§ 69-84. 

10. S.C.—Moses y. Blackwell, 43 S. 
C.L. 42. 

11. N.J.—Rammel v. Watson, 81 N. 
J.Law 281. 

23 C.J. p 400 note 8. 

12. S.C.—Moses v. Blackwell, 43 S. 
C.L. 42. 

13. Pa.—Shaffer v. Watkins, 7 
Watts & S. 219. 

23 C.J. p 396 note 69. 

14. Tex.—Scott V. Allen, 1 Tex. 608. 
23 C.J. P 400 note 11. 

15. N.C.—Mclver v. Ritter, 60 N.C. 
606. 

23 C.J. p 400 note 12. 

16L Tex.—Conden v. Steiner, Civ. 
App., 64 S.W. 277—^Driscoll v. Mor¬ 
ris, 21 S.W. 629, 2 Tex.Civ.App. 
603. 

17. N.Y.—Cumpston v. Field, 8 
Wend. 382. 

28 C.J. p 400 note 14. 
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Time when the first writ was is- 

sued should be subscribed on subse¬ 
quent writs, according to the old 
rule in England.—Moses v. Black- 
well, 43 S.C.L. 42, 43. 

18. Pa.—Coleman v. Mansfield, 1 
Miles 56. 

23 C.J. p 400 note 16. 

19. Tex.—Alcorn v. Means, Civ. 
App., 273 S.W. 1016. 

23 C.J. p 400 note 17. 

80. Ga.—^Westbrook v. Hays, 14 S. 
E. 879, 89 Ga. 101. 

Mo.—Bushong v. Taylor, 82 Mo. 671. 

81. Me.—Corthell v. Egery, 74 Me. 
41. 

88. U.S.—Schroeder v. Young, Utah, 
16 S.Ct. 512, 161 U.S. 334, 40 L.Ed. 
721. 

23 C.J. p 400 note 20. 

83. S.C.—Trimmier v. Wlnsmith, 23 
S.C. 449. 

84. Mass.—^Haskell v. Littlefield, 
29 N.E. 626, 166 Mass. 320. 

23 C.J. p 400 note 22 [a]. 
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issuance of an alias for too great an amount does 
not render the writ void. 

The mandate. In an alias execution the mandate 
is, “You arc commanded as you have been before;” 
while the mandate of a pluries writ is, “You are 
commanded as you have been often beforc.”26 

Indorsements, Plaintiff is not bound to make an 
indorsement required by statute on an alias after 
the return nulla bona on the original which was 
properly indorscd.27 

f. Renewals Instead of Alias Writs 

Unless It Is authorized by immemorial practice or by 
statute, the renewal of an execution, after it has been 
returned, by an Indorsement thereon Is not proper, al¬ 
though a writ thus Irregularly reissued Is not void. 

A renewed execution is not a different one from 
the original but derives its efficacy, not from the 
mere change of its date, but from the original sig¬ 
nature of the clerk.28 Unless it is authorized by 
immemorial practice's or by statute,30 the renewal 
of an execution, after it has been returned, by an 
indorsement thereon is not proper. Although it is 
irregular to adopt this course, an execution reissued 
with a new date, as an alias execution, is not void, 
but voidable only.^i jhe court may permit a sheriff 
to withdraw from the files a returned writ of exe¬ 
cution for his use in making a sale of property.^2 

Under some statutes the reissuance of an execu¬ 


tion with a renewal thereof indorsed thereon is 
authorized.38 There must be a substantial compli¬ 
ance with the terms of these statutes and when 
it is so required the indorsement of the renewal 
must be dated^B and signed.®® Authority to renew 
an execution docs not make it permissible to issue 
a different kind of execution.®*^ 

g. Reestablislimeiit of Lost or Destroyed Writ 

If an execution haeH>een lost or destroyed and the 
fact la properly shown, the plaintiff may reestablish his 
writ in lieu of the original. 

If an execution has been lost or destroyed and 
the fact is properly shown, plaintiff may reestab¬ 
lish his writ in lieu of the original,®® and the writ 
thus reestablished is not an alias.®® The new copy 
is made out nunc pro tunc.^® Under some statutes 
or practice, however, where an execution is lost or 
destroyed, an order for an “alias” execution is the 
proper procedurc.^^ 

A duplicate execution issued after loss of the 
original while in the hands of the officer, although 
issued without an order of court, is voidable and 
not void.^® 

§ 86. Presumption as to Validity 

It may be presumed that an execution has been 
regularly issued. 

It may be presumed that a writ of execution has 
been regularly issued.^® 


25. Ala.—Sheppard v. Melloy, 12 
Ala. 6«1. 

23 C.J. p 400 note 23. 

26. Tex.—Scott v. Allen, 1 Tex. 608. 
23 C.J. p 400 note 24. 

27. Ky.—Eubank v. Poeton, 6 T.B. 
Mon. 285. 

28. Conn.—Roberts v. Church, 17 
Conn. 142. 

23 C.J. p 401 note 35. 

However, it has been held that a 
"renewed execution" is not the old 
execution with an indorsement there¬ 
on, but a new or alias writ.—Mc- 
Laurin v. Kelly, 19 S.E. 143, 40 

S.C. 486. 

29. Conn.—Roberts v. Church, 17 
Conn. 142. 

30. Vt.—Sawyer v. Doano, 19 Vt. 
698. 

23 C.J. p 401 note 86. 

31. Minn.—Millis v. Lombard, 20 N. 
W. 187. 32 Minn. 269. 

23 C.J. p 401 note 38. 

32. Cal.—^Weldon v. Rogrers, 108 P. 
266. 167 Cal. 410. 

33. N.Y.—Gutterman v. Auerbach, 
274 N.Y.S. 606, 162 Misc. 640, af¬ 
firmed 271 N.Y.S. 1067, 242 App. 
Div. 614, motion denied 196 N.E. 


225, 266 N.Y. 612, affirmed 196 N. 
E 559, 267 N.Y. 621. 

23 C J, p 401 note 40. 

34. Fla—Tedder v. Morrow, 131 So. 
387. 100 Fla, 1486. 

N.Y.—Bnrhydt v. Valk, 12 Wend. 145, 
27 Am D, 124. 

Time of renewal 

(1) Execution may be rcnew’ed 
within the time prescribed by stat¬ 
ute.—Ma.ssey v. Pineapple Orange 
Co., 100 So. 170, 87 Fla. 374. 

(2) Provision permitting renew'al 
of execution "before the expiration 
of the twenty days" refers to peri¬ 
od of twenty days from receipt of 
execution.—Gutterman v. Auerbach, 
274 N.Y.S. 606, 152 Misc. 640, affirm¬ 
ed 271 N.Y.S. 1067, 242 App.DIv. 614, 
motion denied 195 N.E. 225, 266 N.Y. 
612, affirmed 196 N.E. 669, 267 N.Y. 
621. 

35. Mo.—Decker v. Lidwell, 3 Mo. 
App. 686. 

36k N.Y.—Barhydt v. Valk, 12 
Wend. 146, 27 Am.D. 124. 

37. Md.—^Harden v. Moores, 7 Harr. 
& J. 4. 

38. Del.—Morrison y. Taylor, 66 A. 
336. 20 Del. 211. 

28 G.J. p 401 note 47. 
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Affidavit of loss or destruction 

Clerk could not be required to is¬ 
sue duplicate execution without fil¬ 
ing of an affidavit by Judgment 
creditor as required by statute that 
such execution had been lost or de¬ 
stroyed. although time for return of 
execution had long since expired.— 
Harrington v. Clark, 202 N.W. 84, 
199 low^a 340. 

39. Ga.—Kellogg v. Buckler, 17 Ga. 
187—Hushin v. Shields. 11 Ga. 636, 
56 Am.D. 436. 

40. N.Y.—^l^’^hite v. Lovejoy, 3 

Johns. 448. 

l»a.—Clark v. Field, 1 Miles 244. 

41. Ga.—Ward v. Miller, 84 S.E. 
480, 143 Ga. 164. 

23 C.J. p 402 note 60. 

42. N.Y.—Crouse v. Schoolcraft, 64 
N.Y.S. 640, 61 AppDiv. 160. 

43. Scirs facias, if necessary to 
warrant issuance of execution, will 
be presumed.—Cary v. Clark, 3 Edw., 
N.Y., 274. 

Proper form presumed 

In view of fact that writ was is¬ 
sued by a lawyer and delivered to 
sheriff, W'ho knew what writ should 
contain, after thirty years had 
elapsed, the court will assume that 
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§ 87. Effect of Invalidity 

A void execution le a nullity. 

A writ of execution which is void is a nullity.^^ 
The effect of a void execution on particular rights 


and liabilities is discussed in connection with such 
rights and liabilities in appropriate sections in this 
title and in other titles of this work devoted there¬ 
to. 


IV. LEVY OP WRIT, AND CUSTODY OP PROPERTY 


§ 88. Definitions and Nature 

The levy of an execution conaleta In the acta by 
which an officer sets apart or appropriates, for the pur¬ 
pose of satisfying the command of the writ, a part or the 
whole of a Judgment debtor’s property. 

The levy of an execution has been defined to be 
the acts by which an officer sets apart or appro¬ 
priates, for the purpose of satisfying the command 
of the writ, a part or the whole of a judgment 
debtor’s property.^® Its object is to take property 
into the custody of the law, and thereby render it 
liable to the lien of the execution, and put it out of 
the power of the judgment debtor to divert it to 
any other use or purpose.^® 

The service of an execution is distinguishable 
from the levy thereof in strictly legal parlance, and 
is the communication of its contents to the execu¬ 
tion defendant, accompanied by, or followed with, 
a demand for its satisfaction, and in its natural or¬ 
der precedes the levy of the writ but it has been 
held the putting an execution into the hands of an 
officer for ’‘service” means “to be executed” by 
levy and sale.^® 

The difference between levying and garnishing 
is that in a levy the officer takes actual or construc¬ 
tive possession of the property, whereas in garnish¬ 


ment the property is left in the garnishee’s posses¬ 
sion.^® 

§ 89. Matters Precluding Levy 

An execution cannot be levied on the debtor’! prop¬ 
erty after the Judgment hae been eatisfled or after an 
execution agalnat the person has been perfected. 

After the judgment has been paid or otherwise 
satisfied, an execution, although it was issued be¬ 
fore the payment of the judgment, cannot be levied, 
since the writ is functus officioand after a debt¬ 
or has been taken and been discharged by the con¬ 
sent of the creditor,or been committed to prison 
under a capias ad satisfaciendum,®^ no levy can be 
made on the debtor’s personal or real estate. 

§ 90. Control of Writ and Directions to Offi¬ 
cer 

a. In general 

b. Directions to officer 

a. In General 

Subject to the power of the court, as a general rule 
an execution Is within the exclusive control of the Judg¬ 
ment creditor. 

An execution is the judgment creditor’s process. 


the writ was in due form.—^Leland v. 
Cameron, 31 N.Y. 116. 

Freaumptioa. of proper direotloa 
held to exist.—Cook v. Chicago, 67 
111. 268. 

Presumption of regularity of offi¬ 
cial acts see Evidence 9 146. 

44. Tenn.—Saunders v. Moore, 110 
S.W.2d 1046, 21 Tenn.App. 376. 

45m Wash.—Swanson v. Olympic 
Peninsula Motor Coach Co., 66 P. 
2d 842, 844. 190 Wash. 36, quot¬ 
ing Oozpns Juris. 

23 C.J. p 4'24 note l^S. 

Definition of “extent” see infra 9 
403. 

Sttmllar deflaltloiui 

(1) “A levy is made when proper¬ 
ty is seized by virtue of the au¬ 
thority of a writ of execution.”— 
Farris v. Castor, 9<9 P.2d 900, 902, 
186 Okl. 66'8. 

(2) “Ordinarily, a levy upon per¬ 
sonal property means seizure there¬ 
of by the officer.”—^Voelkel-McLain 
Co. V. First Nat. Bank, Tex.Civ.App., 
294 S.W. 970, 972. 


(3) Other similar definitions. 

Del.—Denney v. Wilmington Ice & 
Coal Co., 128 A. 123, 14 Del.Ch. 
362. 

N.Y.—In re Kogan, 2'52 N.Y.S. 116, 
120, 141 Misc. 41'2—Bond v. Wil¬ 
lett, 31 N.Y. 102, 102 d, 1 Abbott 
D. 166, 1 Keyes 377, 29 How.Pr. 

47. 

23 C.J. p 424 note 16 [aj—36 C.J. p 
1032 notes 42-52. 

46. Del.—Denney v. Wilmington Ice 
& Coal Co., 1'2‘8 A. 123, 14 Del.Ch. 
352. 

Mont.—-State v. District Court of 
Tenth Judicial Diet, in and for 
Fergus County, 240 P. 74 

Mont. 3'5<5. 

Wash.—Swanson v. Olympic Penin¬ 
sula Motor Coach Co., 66 P.2d 842, 
'844, 190 Wash. 35, quoting Oorpns 
JCLXlS* 

23 C.J. p 424 note 14. 

47. Ind.—Terrell v. State, 66 Ind. 
570—Lahr v. Ulmer, 60 N.E. 1006, 
'27 Ind.App. 107. 

Wash.—Swanson v. Olympic Penin- 
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suia Motor Coach Co., 66 P.2d 842. 
190 Wash. 3'5. 

48. U.S.—Fallows v. Continental & 
Commercial Trust & Savings Bank, 
Ill., 36 S.Ct. 2-9, 23*5 U.S. 300, <59 
L..Ed. 238, affirming 201 F. 82, 119 
C.C.A. 420. 

49. Iowa.—Bren ton Bros. v. Dorr, 
239 N.W. 80«, 213 Iowa 72*5. 

60. Ga.—^Register v. Southern 
States Phosphate & Fertilizer Co.. 
122 S.E. 323, 1157 Ga. 6611, answers 
to certified questions conformed 
to 122 S.E. '6'62, 3*2 Ga.App. 86. 

23 C.J. p 424 note 21. 

Asserted payneatf prior to Jndg- 
mentf of the debts for which the ac¬ 
tion was brought is no defense to a 
levy of execution on the Judgment 
recovered.—O’Connor v. Solomon, 131 
A. 736, 103 Conn. 744. 

61. Mass.—Nowell v. Waitt, 121 
Mass. 654. 

68. Vt.—Dewey v. Bradbury, 2 Ty¬ 
ler 201. 

Executions against the person see 
infra 99 40>7-450. 
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and as a gfeneral rule, subject to qualifications which 
will appear, it is within his exclusive control.53 
After the judgment has been assigned, however, the 
assignee has the right to control the execution 
but it has been held that the assignee must inform 
the officer of his interest in the judgment, even 
though the assignment appears of record.®® An 
assignor of a judgment has no control of an execu¬ 
tion taken out by his assignee,®® and a person not 
a party to the record can exercise no control over 
the execution.®'^ So plaintiff's control over the writ 
cannot be interfered with by officers who are inter¬ 
ested in the collection of their fees,®® the rule being 
that an officer has no right to exercise control over 
an execution simply because his fees arc included 
therein;®® but the officers interested in a fee bill, 
delivered as an execution against defendant, and 
not the judgment creditor, have a right to control 
il.60 

Withdrawal of zirrit. The rule has been laid 
down in some jurisdictions that, where the judg¬ 
ment creditor has placed an execution in the hands 
of the sheriff, he may withdraw it before it is so 
acted on that its withdrawal would be injurious to 
third parties,®! and the direction to the sheriff not 
to act on the writ is equivalent to its withdrawal ;®2 
but the writ cannot be withdrawn after it has been 
executed.®® 

Control by court. It is within the power of the 


court to control an execution so as to prevent an 
injustice.®^ 

b. Directionji to Officer 

An officer receiving a writ of execution under in- 
Btructlone from the court or the creditor ae to the man¬ 
ner of executing It le bound to follow auch Instructlone If 
they are proper. 

The judgment creditor is not bound to instruct 
the officer as to his legal rights under the execution 
and levy,®® but he b^s a right to give directions 
to the officer as to the time and manner of execut¬ 
ing the writ when he delivers the process to him, 
and the officer receiving it under such instructions 
is bound to follow them if they are reasonable and 
not in conflict with the law,®® but the officer need 
not obey instructions which are improper.®*^ 

Directions given by the court to the officer as to 
the levying of the execution should be followed,®® 

§ 91. Necessity for Levy 

Generally, In the absence of waiver, a levy it an In¬ 
dispensable step toward the consummation of an execu¬ 
tion sale, although in some Jurisdictions a formal levy 
on realty subject to the lien of the judgment is un¬ 
necessary. 

According to the great weight of authority, to en¬ 
able the sheriff to sell the property and vest in the 
purchaser at the sale a valid title, a levy on the 
property so sold is indispensable,®® and this is gen- 


63. Ill.—People V. Cermack, 2'ro Ill. 
App. 148. 

Kan—RilTel v. Koneeny, 8'8 P.2d 
1077, 1081, 14»9 Kan. 533, citing: 

Corpus Juris. 

La.—Blomenatiel v. Tridico, App., 
149 So. 912, rehearing refused 152 
So. 79. 

N.D.—Smith v. Hanson, 293 N.W. 
531, 556, 70 N.D. 241, 12‘9 A.L.R. 
1.3'56, citing Corpus Juris. 

23 C.J. p 424 note 24. 

Control by attorney see Attorney 
and Client 6 97. 

Creditor may stop proceedings at 

any stage when he sees fit.—James 
J. Reiss Co. V. 'Splnnato, 97 So. 2<64, 
1'54 La. 9. 

Bemoval of writ from flies 

A writ of execution may not be 
removed from the flies of the court 
by the creditor unless he complies 
with the statutory provisions per¬ 
mitting such removal.—Porter Fer¬ 
tilizer Co. V. Cox, 150 S.E. 532, 169 
Qa. 3 91. 

64. 111.—People v. Cermack, 216 Ill. 
App. 148. 

23 C.J. p 425 note 2*5. 

65. Ill.—Breesler v. Beach, 21 Ill. 
App. 423. 

66i IndU—State y. Herod, 6 Blackf. 

444. 


57. Pa.—Commonwealth to Use of 
Brown v. O.sler, 34 Pa.Super. 138. 
23 C..1. p 425 note 29. 

5S. Ark.—Fowler v. Pearce, 7 Ark. 

28, 44 AmD. 526. 

23 CJ. p 4215 note 30. 

59. Ill.—Newkirk v. Chapron, 17 Ill. 
344. 

ea III.—Reddick v. Cloud, 7 Ill. 670. 

61. N.C.—Isler v. Colgrove, 75 N. 

C. 334. 

23 C.J. p 425 note 36. 

Gfl. 'N.C.—Isler v. Colgrove, supra. 
23 C.J. p 425 note 36. 

63. U S.—Smith v. Cokimbia Bank, 

D. C., 22 F.Cas.No.a3,011, 4 Cranch 
C.C. 143, 

23 C.J. p 425 note 37. 

64. La.—Frank v. Currie, App., 172 
•So. <843. 

Pa.—International Finance Co. v. 
Magilansky, (161 A. 613, 10'5 Pa. 
Super. 309—Bruce v. iLoeb & Loeb, 
78 Pa.Super. 22. 

IVash.—State v. Superior Court in 
and for Lincoln County, 264 P. 
988, 14*6 Wash. 676. 

Xaherent squttahls powsr 
Courts of law possess Inherent 
equitable powers so to control their 
executory processes as to prevent 
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!n1u.stire.—Karel v. Davis, 19i A. 
545, 122 NJ.Eq. 626. 

65. N Y —Ansonia Brass & Copper 
Co. V. Babbitt, 74 N.Y. 365, revers¬ 
ing 8 Hun 157. 

86. III.—People v. Cermack, 215 Ill. 
App. 14S. 

N.D.—Smith v. Hanson, 293 N.W. 
5151, 556, 70 N.D. 241. 129 A.L.R. 
13.56, citing Corpus Juris. 

Vt.—Gross v. Gates, 194 A. 465, 109 
Vt. 166. 

23 C.J. p 42'5 note 34. 

Liability of sheriff as affected by 
directions given see the C.J.S. ti¬ 
tle 'Sheriffs and Constables S 54, 
also 57 C.J. p 795 note 28-p >7197 
note 61. 

67- Ill.—Swan v. Gilbert, 67 Ill.App. 
236, affirmed 51 N.E. 604, 17'5 111. 
204, 67 Am.S R. 208. 

23 C.J. p 425 note 35. 

68. Dirsotious held not void as 
commanding officer to do an impos¬ 
sible thing.—Ghent v. State, to Use 
of School Districts, 75 S.W.2d 47, 
189 Ark. 747. 

69- U.'S.—Willis V. Beeler, C.KXA. 

Ohio, 90 F.2d 538, certiorari denied 
5‘8 S.Ct. .3i8. 302 U.S. 717, 82 L.Ed. 
664—Schumacher v. Beeler, C.C.A. 
Ohio. '90 F.2d 638, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. 717. 82 
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erally true whether the property is personal*^® or 
real.^i In some jurisdictions, however, a formal 
levy of an execution on real estate under a judg¬ 
ment which constitutes a lien on the land, is un¬ 
necessary, and the failure of the sheriff to levy an 
execution on the land before selling it will not viti¬ 
ate the title of a purchaser.72 

The mere issuance of an execution does not give 
the officer to whom it is directed the right of pos¬ 
session of any property until he has levied the writ 
thereon.73 

A tender of payment will obviate the necessity 
for a Ievy74 

Presumption. The presumption is that an officer 
who sells property on execution has previously made 
a valid levy thereof.'^® 

Waiver. A judgment debtor may waive a levy 
on his property, and where there is such a waiver, 
the sale passes title as effectually as if a valid levy 
had been actually made7® 

§ 92, Who May Make Levy 

A levy of execution must be made by an officer duly 
qualified to act under the writ. 


A levy of execution must be made by an officer 
duly qualified to act under the writ,'^'^ and cannot 
be made by a private person.^s Generally the levy 
must be made by the officer to whom the execution 
is directed, and by no other,^® and this rule applies 
to an alias execution;®® but the clerical work of 
writing out the levy or making an inventory may 
be performed by any person the sheriff sees proper 
to employ.®! Where the statute prescribes the par¬ 
ticular officer or class of officers who must execute 
the writ, the levy must be by the officer or one of 
the class of officers thus designated by statute to 
whom the writ is directed.®® However, a duly ap¬ 
pointed officer who has not given the bond required 
by law is a de facto officer and may make a levy,®® 
and, of course, if no bond is required by statute the 
officer may levy, although he has given no bond.®^ 
A levy by an officer who has no authority is void.®® 

Effect of interest. At common law and under 
statutes declaratory of the common law, an officer 
cannot personally, or by his deputy, levy an execu¬ 
tion in which he is personally interested,®® as where 
he is a party to the action®*^ or is entitled to the pro¬ 
ceeds of the sale under the execution;®® but this 


Li.Ed. 'BSt—C. T. C. Investment Co. 

V. Daniel Boone Coal Corporation, 
D.C.Ky., 58 F.2d 30*5. 

Ariz.—Haifpler v. Burson, 2!)'8 P. 404, 
405. 38 Ariz. 192, citing Corpiui 
Jnzlz. 

La.—Turner v. Glass, 188 So. 147, 
192 La. 478. 

"Wash.—Swanson v. Olympia Penin¬ 
sula Motor Coach Co., 6*6 P.2d 842, 
190 Wash. 35. 

23 C.J. p 425 note 39, p 42<6 note 42. 
Necessity for levy to create Hen see 
infra S 124. 

SabstitntioB. of property 

The officer, after having: levied on 
property and advertised it for sale, 
has no authority to substitute and 
offer for sale other property than 
that taken, even with the debtor's 
consent.—-State v. F^iller. 14 Ohio 
545—23 C.J. p 426 note 43 [a]. 

TO. Ariz.—Haigler v. Burson, 2>9'8 
P. 404, 38 Ariz. 192. 

23 C.J. p 42>6 note 40. 

71. Ky.—Leath v. Deweese, 172 S. 

W. 61-6, 162 Ky. 227. 

23 C.J. p 426 note 41. 

72. N.D.—Pinch. Van Slyck & Mc- 
Conville V. Jackson, 220 N.W. 130, 
57 N.D. 17. 

Wls.—Hammel v. Queens Ins. Co., 11 
N.W. 849, 850, 54 Wis. 72, 4il Am. 
R. 1. 

23 C.J. p 428 notes 44, 45, p 446 note 
91. 

78- Colo.—Justice v. Hooh, 271 P. 
1116, 84 Colo. 528. 

Mo.—Hobbs V. Williams, T62 6.W. 
834, 175 Mo.App. 409. 


N.Y.—Hathaway v. Howell, 54 N.Y. 
97. 

74. N.Y.—Jackson v. Law, 5 Cow. 
248. 

Matters precluding a levy see supra 
S 89. 

75. Miss.—Hamblen v. Hamblen, 33 
Miss. 455, 69 Am.D. 3518. 

23 C.J. p 42»6 note 48. 

7a Ky.—Greer v. Wintersmith, 4 S. 
W. 232, 85 Ky. 516, 9 Ky.L. 9'6, 7 
Am.S.R. 613. 

23 C.J. p 426 note 4)9. 

77. Ala.—^Pickett v. -Richardson, 138 
So. 274, 223 Ala. 683. 

Ga.—Carter v. Veal, 15‘5 S.E. 64, 42 
Ga.App. 8'8, transferred, see 150 
S.E. 205, il69 Ga. 282. 

23 C.J. p 427 note 51. 

3De facto officer 

Where a levy is made by one who 
assumes to act as an officer having 
authority to make such levy, the 
levy is good, although the appoint¬ 
ment or qualification of the person 
purporting to act be Irregular, his 
acts being those of a de facto offi¬ 
cer.—Burke V. State, 10*8 S.E. 119, 27 
Ga.App. 314. 

7& Neb.—McMillan v. Rowe, 19 N. 

W. 504, IS Neb. 520. 

23 C.J. p 427 notes 52, S3. 

79. Tex.—-Steel v. Metcalf, 23 S.W. 

474, 4 Tex.Clv.App. 313. 

23 C.J. p 427 note 54. 

Bffaot of levy by aaotbor 

(1) The levy of a writ by an offi¬ 
cer to whom it was not directed has 
been held void. 


Ariz.—Satterwhite v. Melczer, 24 P. 
184, 3 Ariz. 162. 

Me.—Pill.sbury v. Smyth, 25 Me. 42*7. 
23 C J. p 127 note 54. 

('2) Other decisions, however, re¬ 
gard it as only voidable. 

Idaho.—Pecotte v. Oliver, 10 P. 302, 
2 Idaho. Hash., 251. 

Okl.—Christy v. Springs, 6'9 P. 861, 
11 Okl. 710. 

■23 C.J. p 1404 note 89, p 427 note 54. 

80. Tenn.—Alley v. Carroll, 3 Sneed 

no. 

81. Ga.—Cox V. Montford, 66 Ga. 
62. 

23 C.J. p 427 note 66. 

88. Ariz.—^Satterwhite v. Melczer, 
24 P. 184, 9 Ariz. 1*62. 

23 C.J. p 427 note 57. 

83. Ga.—Gunn v. Tackett, 67 Ga. 
725. 

Mass.—Nason v. Dillingham, 15 
Mass. 170. 

84. Ga.—Smith v. Davis, 60 S.E. 
199, 3 Ga.App. 419. 

86. Ga.—Peeples v. Garrison, 81 S. 
E. .116, 141 Ga. 411, >51 L.K.A.,N. 
S., 635. 

23 C.J. p 427 note 60. 

86. Ky.—Stewart v. Commonwealth, 
272 S.W. 90«, 209 Ky. 372. 

23 C.J. p 427 note 61. 

87. R.I.—In re -Stephanian, 64 A. 
1034, 26 R.I. 541. 

23 O.J. p 427 note 62. 

86. 111.—Woods V. Gilson, 17 Ill. 
218. 


236 



33 C.J.S. 


EXECUTIONS 


§ 93 


rule does not apply where his interest is only such 
as arises out of his right to a fee or commission.®^ 

Territorial limitations. The general rule is that 
an officer has no authority to levy on and sell prop¬ 
erty situated beyond the bounds of his county or 
district,®® except where it is otherwise provided 
by statute but where a tract of land is divided 
by a county line the officer is sometimes authorized 
by statute to act in part outside his county,®® al¬ 
though, independent of statute, the sale is held valid 
only as to the part within his county.®® 

After expiration of term of office. As appears in 
the C.J.S. title Sheriffs and Constables § 50, also 57 
C.J. p 790 note 11 et seq, under the common law 
and statutes declaratory thereof all officers and 
their deputies may execute all precepts remaining 
in their hands at the time of the expiration of their 
terms of office, and hence an officer having an exe¬ 
cution in his hands and commencing its service be¬ 
fore the termination of his office may proceed after¬ 
ward to complete such service ;®^ but it must appear 
that while in office he acted on the writ to an ex¬ 
tent amounting in law and fact to an incipient step 


in the execution, and duly followed up such step 
after leaving the office.®® 

§ 93. Time of Levy 

A levy, to be valid, muet be timely made on or be« 
fore the return day. 

A levy of execution must not be prematurely 
made.®® Accordingly it must not be made until the 
officer has received the writ and had directions, ex¬ 
press or implied, to make the levy.®^ It must pre¬ 
cede the sale,®® and must be made within the time 
fixed by statute.®® The officer may levy the execu¬ 
tion as soon as he receives it,^ but generally, so far 
as concerns the power derived by the officer from the 
writ, he has the entire time within which the writ is 
returnable to make the levy.® The creditor, howev¬ 
er, has a right to insist that the officer shall proceed 
within a reasonable time to seize the property of the 
debtor, even in the absence of specific instructions 
to the officer, if the latter knows or by reasonable 
effort can ascertain that the debtor has property 
liable to seizure,® and special instructions from the 
creditor, accompanied by information of facts con¬ 
stituting a necessity for an immediate levy, must be 


89. Badley v. Ladd, 12 So. 

832, 70 Mis.«. 688. 

23 C.J p 4 28 note 64. 

9a t^S.—Short V. Ilophurn, Tex., 
75 r. 113, 21 C.C.A. 2<52. 

23 C.J. p 428 notes 65. 67. 

Territorial extent of authority of 
sheriffs and constables generally 
see the C.J.S. title Sheriffs and 
Constables S 36, also 57 C.J. p 
'775 note 8-p 776 note 22. 
Property of corporation 

Some statutes contemplate a levy 
by the sheriff on property within his 
county, and extend the effect of 
such levy to other counties in which 
the corporation has property; but 
such statutes do not give the sheriff 
power to levy on the property of 
the corporation in other counties, 
when it has no property within his 
own.—Hassall v. Union Canal Co., 
2 Pa Co. 147. 

Sending writ to another oonnty 

Execution, directed to “the sher¬ 
iffs of our several counties,*’ may 
be sent by sheriff, to whom first 
delivered, to sheriff of another coun¬ 
ty, if circumstances require, as 
where it runs against Judgment 
debtor’s realty in two counties.— 
Coulters v. MeJggs, 1'91 A. iaC>, 5:8 
R.I. 30. 

91. Ga.—Booker v. Bass, 66 8.E. 

283, 127 Ga. 133. 

23 C.J. p 498 note 66. 

98. Ga.—Parnbrough v. Ammis, 68 
Ga. 519. 

Pa.—Worthington v. Worthington. 3 
Pa.L.J.R. 208. 6 Pa.L..J. 74. 


93. Tex.—Aired v. Montague, 2*6 
Tex. 732, 84 Am.D. 603. 

23 C J. p 42*8 note 60. 

94. Mich.—-Stott v. Weadock, 2'84 N. 
W. 6()-5, 287 Mich. 67‘8. 

23 C.J. p 428 note 73. 

Direction to officer whose term of 
office has expired sec supra S 72. 

95. W.Y.—Mason v. Sudam, 2 Johns. 
Ch. 172. 

23 C.J. p 42^8 notes 74, T5. 

96. Before Judgment becomes ef¬ 
fective 

A levy made before the Judgment 
on which the writ of execution is 
issued becomes effective is prema¬ 
ture.—Haas v. Buck, 162 So. 181, 
182 La. 566. 

Before time allowed to declare In¬ 
solvency 

The levy cannot be made before 
the time fixed by statute to enable 
the debtor to apply for a discharge 
as an Insolvent debtor.—Tajlor v. 
Crowe, 122 TIl.App. 618—23 C.J. p 
429 note 8*4. 

On entry of Judgment 

Execution on Judgment is enforce¬ 
able as .soon as Judgment is entered, 
unless appeal Is immediately taken 
and stay bond given.—^Patterson v. 
Pacific Indemnity Co., 6 P.2d 102, 119 
Cal.App. 203. 

97. Mass.—^Hall v. Crocker, 3 Mete. 
246. 

96. Pa.—Connifl v. Doyle, 6 Phila. 
630. 

Delay in executing writ as affect¬ 
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ing loss or suspension of lien see 
infra 5 135 

Levy as necessarj' to sale see supra 

5 91. 

99. Cnl—Jones v. Toland, 4 P.2d 
178, 117 Cal.App. 481. 

La—Riley v. Washington, App., 163 
So. 8‘9'6 

Mont.—Merchants Credit Service v 
Chouteau County Bank, 114 P.2d 
1074. 1077, citing Corpus Juris. 

23 C.J p 420 note 79. 

Statute held inapplicable 
Code declaring attachment or gar¬ 
nishment shall have no effect after 
three years after Issuance relates 
solely to proceedings prior to Judg¬ 
ment, and is not applicable to pro¬ 
ceedings on execution.—Jones v. To¬ 
land, 4 P.2d 178, 117 Cal.App. 481. 

1. Ky.—Goode v. Miller, 78 Ky. 235 

8 . Mont.—Merchants Credit Service 
V. Chouteau County Bunk, 114 P. 
2d 1074. 

23 C.J. p 429 note 81. 

XFntU writ withdrawn 

A sheriff has authority to execute 
and return execution directed to 
him and make any entry authorized 
by law thereon until it is lawfully 
withdrawn from hi.s possession or 
direction given by authorized person 
to suspend progress of execution.— 
Hill V. Joseph, 72 P.2d 283, 58 Ida¬ 
ho 267. 

3. Del.—Denney v. Wilmington Ice 

6 Coal Co., 12'8 A. 123, 14 DeLGh. 
352. 

23 C.J. p 429 note 82. 
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complied with when practicable.^ 

On or after return day. The general rule is well 
settled that an officer has no authority to make a 
levy of a fieri facias after the return day thereof,® 
even though plaintiff gives an indemnity bond;® 
but the levy may be made on the return day,^ or at 
least, as has been said, at any time on the return 
day, so long as the court to which it is returnable 
continues in session that day.® A levy made after 
the return day is not irregular merely but is abso¬ 
lutely null and void.® 

Additional levies. The fact that a levy has been 
made before the return day does not authorize the 
sheriff to make after the return day any additional 
levies that may be necessary.^® 

After the return of the writ. The officer is not 
authorized to make a levy after he has returned the 
writ, since the writ, on being returned, although be¬ 
fore the return day, becomes functus officio.^^ 

Presumptions, Where an officer has sold prop¬ 
erty under a writ of execution, the law presumes, 
his return being silent upon the subject, that he did 
his duty by levying the execution while it was still 
in full force.i2 

§ 94. Mode and Sufficiency of Levy 

When the method of making a levy It prescribed by 


statute such method must be followed; unequivocal acta 
by the officer sufficient to constitute a levy are easen- 
tlal. 

When the method of making a levy is prescribed 
by statute, in whole or in part, it is the duty of the 
officer to proceed strictly according to the statute,i® 
and if he does not do so the levy, see § 109 infra, 
or sale, see § 231 infra, may be set aside. He must 
perform unequivocal acts sufficient to constitute a 
levy^^ and must act with the intention of making 
a Icvy.i® 

The issuance of an execution without any direc¬ 
tion as to how it is to be enforced or as to what 
property is to be taken implies only an authority to 
do a lawful act in pursuance to its command ;i® 
but where the writ gives directions the officer should 
follow them,^'^ and in doing so should do as little 
mischief to the debtor as possible.^® 

Against joint debtors. Where judgment is taken 
and execution issued jointly against two defend¬ 
ants, it is immaterial so far as they arc concerned 
whether the sheriff first levies on joint property or 
not;^® but under a statute authorizing a capias ad 
satisfaciendum he cannot take the property of one 
joint debtor and the body of the other.®® This 
matter may be regulated by an agreement of all 
the parties.®^ 

Levy under several writs. The sheriff may levy 


4. Minn.—Gulterman v. Sharvey, 4'8 
N.W. 7'80, 4*6 Minn. 183, 24 Am. 

S.R. 218. 

6. Ky.—Deskins v. Coleman, 161 S. 
W.2d 761, SS-S Ky. 624. 

N.J.—Predd v. Darnell, 1'62 A. 236, 
107 N.J.Eq. 249. 

Tex.—Ludtke v. Bankers Trust Co.. 

Civ.App., 261 S.W. 600. 

23 C.J. p 4*29 note 86. 

DomuuLt writ 

Fieri facias, issued in 1869, and 
levied on in 187'5, was held dormant, 
although dormancy statute was 
tolled from 18*60 to lt8‘6'8, and sher¬ 
iff’s deed thereunder was void.— 
Pearson v. Fox, 146 S.E. 876, 167 
Ga. 448. 

Maw writ required 

Where a writ of fieri facias has 
expired before seizure is made 
thereunder, no action can be had ex¬ 
cept on Issuance of new writ.—Riley 
V. Washington, L«a.App., 161 So. 896. 

a N.T.—Crouse v. Bailey, 11 N.Y. 
G, 910, 10 N.Y.S. 2*73. 

7. U.S.—U. S. V. Hogg, Ky., 112 P. 
90*9, 60 O.C.A. 60*8, affirming, D. 
C., Ill F. 2®8. 

23 G.J. p 4*29 note 87. 

a Mich.—Hendricks v. McCausey, 
299 N.W. 847, 299 Mich. 167. 

28 C.J. p 429 note 88. 


a Tex.—Liudtke v. Bankers Trust 
Co., Civ.App., 251 S.W. 600. 

23 C.J. p 42-9 note 89. 
la Colo.—First Nat. Bank v. Mon¬ 
te Vista Hardware Co., 226 P. 154, 
75 Colo. 440. 

Mo.—McDonald v. Gronefeld, 45 Mo. 
28. 

11. N.J.—Cook V. Wood, 16 N.J.Law 

254. 

23 C.J. p 430 note 91. 
la Tex.—Ludtke v. Bankers Trust 
Co., Civ.App., 261 S.W. 600. 

23 C.J. p 430 note 92. 

la Pa.—Hollenbach v. Kuhns, 18 
Lehigh Co.L.J. 418. 

Wash.—'Swanson v. Olympic Penin¬ 
sula Motor Coach Co., 66 P.2d 842, 
190 Wash. 36. 

23 C.J. p 430 note 98. 

Acceptance of property in satisfac¬ 
tion of execution see fi 334. 
azhibitliig writ 

Failure to exhibit the writ to the 
debtor, at his request, where not 
required by statute, does not invali¬ 
date the levy.—^Mayhew v. Smith, 96 
P. 649, 42 Colo. 634. 

14. Oal.—Taffts v. Manlove, 14 Cal. 
47. 73 Am.D. 610. 

N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 269 N.Y.S. 180, 
144 Misc. 696. 

Wash.—Swanson v. Olympic Penin¬ 
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sula Motor Coach Co., 66 P.2d 812, 
190 Wash. 36. 

16. Cal.—Taffts v. Manlove, 14 Cal. 
47, 7.3 Am.D. 610. 

N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 259 N.Y.S. 189, 
144 Misc. 626. 

la. N.Y. — Bowe V. Wilkins, 11 N.E. 
839, 106 N.Y. 322, 26 Wkly.Dig. 306. 

17. La.—Thompson v. Chauveau, 7 
Mart.N.'S. 331, 18 Am.D. 2*46. 

Me.—Mysroll v. Violette, 6'5 Me. 10*8. 

ITiider an szeontlon against goods 
and ohattelSf seizure of real estate 
is unauthorized.—Thompson v. Chau¬ 
veau. 7 Mart.N.S.,La., 331, 18 Am.D. 
246—23 C.J. p 413 note 30. 

The word “lands*’ within the mean¬ 
ing of a direction in an execution 
embraces any interest authorized by 
law to be taken.—Holmes v. Jordan, 
39 N.E. 1005, 163 Mass. 147. 

18. Mich.—Handy v. Clippert, 16 N. 
W. <507, 50 Mich. 855. 

19. Or.—Anderson v. Stayton State 
Bank, 169 P. 1033, 82 Or. 367. 

28 C.J. p 430 note 3. 

80. Mo.—Usher v. Thomas, 10 Mo. 
761. 

81. Neb.—Gibson v. McClay, 66 N. 
W. 8611, 47 Neb. 900. 

28 C.J. p 480 note 6. 
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on property to satisfy several executions ,22 particu¬ 
larly where plaintiffs and defendants are the same 
in each.28 

Question of fact Whether there has been a legal 
levy is generally a question of fact.^^ 

§ 95. - Notice or Demand and Selection 

of Property 

a. Notice or demand before levy 

b. Selection of property 

a. Notice or Demand before Levy 

Where the statute so requires, an officer, before mak¬ 
ing a levy, should notify the Judgment debtor of the 
issuance of the writ of execution, or make demand on 
him for payment of the judgment. 

Although an officer, in the absence of statute to 
the contrary, need not notify the judgment debtor 
of the issuance of the writ, or make any formal de¬ 
mand on him for payment, before making the lcvy,25 
it has been said that a good officer, when it is prac¬ 
ticable, will always inform the debtor of an execu¬ 
tion which he may have against him, if he believes 
that the debtor is not aware of it, and confer with 
the debtor before making a levy;26 and in many 
jurisdictions by force of statute the officer is re¬ 
quired, whenever it is practicable to do so, to give 
notice to the debtor of the issuance of the writ or 
make formal demand on him for payment of the 
judgment before proceeding with the levy.27 The 
object of such notice is to give the debtor an op¬ 
portunity to pay the execution without incurring 


§ 95 

further costs or to designate the property to be 
levied on.28 

Sufficiency, Under statutes requiring a formal 
demand on the judgment debtor for payment before 
the levy of the execution, it has been held that this 
demand must be made on the debtor personally, or 
at his usual place of abode.29 

Effect of omission. The omission of such de¬ 
mand and notice befqre levy, where required, is a 
mere irregularity and will not render the levy in¬ 
valid or void, and no relief will be granted to the 
judgment debtor where he does not appear to have 
been in any way prejudiced by the omission of the 
officer .20 

b. Sdection of Property 

(1) By debtor 

(2) By creditor 

(3) By court 

(4) Where there are several defendants 

(5) Encumbered and aliened property 

(1) By Debtor 

Where the statute so provides, a judgment debtor 
may select and point out property on which he desires 
the levy to be made. 

At the common law the debtor has no election as 
to which of his distrainable property shall be first 
taken but in most of the states, by force of stat¬ 
ute, the judgment debtor is now entitled to the 
right to select and point out to the officer property 
upon which he desires the levy to be made,32 or 
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22 . Bopansto lovles not roqnlrod 

Where* a sheriff has several ex¬ 
ecutions in his hands for levy and 
there is nothing In the record to 
show that any one execution has 
priority over the others, there is no 
statutory requirement that there 
shall be a separate levy under each 
execution.—Kenley v. Robb, Tex. 
Com.App., 2‘45 S.W. 68, reversing, 
Civ.App., 193 S.W. 871>. 

23. Tex —Kenley v. Robb. Civ.App., 
193 S.W. 37.'5. 

24. Man —Corona Lumber Co. v. 
Brereton, 27 Man. 370. 

25. N.Y.—Bust v. Fortner, 197 N.Y. 
S. 649. 204 App.Div. 209. 

23 C.J. p 431 note 10. 

Notice of levy see infra § 104. 

26. Mo.—Duncan v. Matney, 29 Mo. 
368, 77 Am.D. 676. 

27. Ill.—Barnes v. Freed, 173 N.E. 

796, 342 Ill. 73—Hobson v. Me 

Cambridge, 22 N.E. 823, 130 Ill. 
367. 

23 C.J. p 430 note 9. 

Where the debtor le absent from 
the Jurisdiction, no notice or demand 
le necessary.—Mutual Ben. Life Ins. 


Co. V, Lyons, 20 N.E.2d 784, 371 Ill. 
341—23 C.J. p 431 note 11. 

28. Ind.—Guerin v. Kraner, 97 Ind. 
533. 

23 C.J. p 431 note 12. 

29. Conn —Dutton v. Tracey, 4 

Conn. 365. 

23 C.J. p 431 note 13. 

30. N.M—Pecos Valley Lumber Co. 
V. Preidenbloom, 168 P. 497, 23 N. 
M. 383. 

23 C.J. p 431 note 14. 

31. Ky.—Bodley v. Downing, 4 Litt. 
28. 

32. Ga.—City of Leesburg v. For¬ 
rester, 1 S.E 2d 584, 69 Ga.App. 503 

Tex.—Klngsland v. Harrell, 1 Tex. 

App.Civ.Cas. § 739. 

23 C.J. p 432 note 30. 

Liability of offleer for denial of 
debtor's right to designate prop¬ 
erty see the C.J.S. title Sheriffs 
and Constables 6 69, also 67 C.J. 
p 833 notes 44, 45. 

PosssssloB of ohattola 

(1) Under Sayles Clv.St. art. 2287, 
the party exercising the privilege of 
pointing out property must, if re¬ 
quired, put the officer in possession 

239 


of chattels designated by him by 
such act of giving possession as the 
nature of the case will reasonably 
admit of.—Ross v. Lister, 14 Tex. 
469. 

(2) The possession given the offi¬ 
cer must be such as to place the 
property under his control, and to 
enable him to make delivery to the 
purchaser.—Texas-Mexican R. Co, v. 
Wright. 31 S.W. 613, 88 Tex. 346, 
31 L.R.A. 200. 

(3) A request by a judgment 
debtor to the officer to levy on horses 
in a lot in town, in the absence of 
more specifle designation, docs not 
make it the officer’s duty to levy 
thereon before levying on real es¬ 
tate under the statute requiring that 
levy shall first be made on property 
designated by defendant, provided, 
If it be personal property, defendant 
deliver it into the officer’s posses¬ 
sion.—Anderson v. Oldham, 18 S.W. 
657, 82 Tex. 228. 

Essoutlon creditor as mortgages 

Under Code § 648, providing that 
the debtor shall not have the right 
of pointing out to the sheriff the 
property he wishes seized on execu- 
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to select the property which he desires to claim as 
exempt under the statute.33 The judgment credi¬ 
tor may disregard the debtor's selection, if there is 
a good reason for doing so, as where the property 
selected is already encumbered.34 The officer is not 
bound to seek the debtor and demand from him such 
designation,36 and a failure to give the debtor an 
opportunity to point out property is a mere irregu- 
larity36 which is harmless where it does not appear 
that he had any other property than that levied on.^^ 

Sufficiency of designation. The debtor should 
give the officer sufficient information to enable him 
to make the levy, and should furnish a description 
of the property on which he desires to have the levy 
made;38 and when the debtor points out real es¬ 
tate every reasonable evidence of title should be 
exhibited, and the sheriff will not be compelled to 
take loose memoranda which the debtor may offer.39 
The debtor has no right to designate any other 
property than his own.^® 

Change of election. The debtor, after once ex¬ 
ercising his option of selecting property, is estopped 


from insisting that other property should be tak- 
en.4i 

Waiver or neglect or refusal to exercise right 
The judgment debtor, under a statute giving him 
the right of designating the property to be levied on, 
cannot defeat a levy by neglect or refusal to exer¬ 
cise his statutory right.^^ This right of the judg¬ 
ment debtor is personal to himself and may be 

waived.^3 

Failure to make the levy as designated does not 
necessarily render the levy^^ or subsequent sale 
thereunder^® invalid, although in a proper case it 
may be sufficient ground for setting the levy aside.^® 

(2) By Creditor 

In tome Instances the creditor may select or point 
out the property he desires to be levied on. 

Under some statutes the judgment creditor has, 
to a limited extent, a right to select the property 
he desires to be levied on but ordinarily he need 
j not go with the officer to defendant or point out 
the property to be levied on,^® although under some 
circumstances the officer may^® and should®® re- 


tlon if the execution creditor has a 
mort^a^e on part of the debtor's 
property, where the creditor had a 
mortgage on the property seized, no 
objection could be based on the re¬ 
fusal to allow the debtor to point 
out the property he wished seized.— 
Lambeth v. Sentell, 38 La.Ann. 691. 
CUlmaat’s sslsctlopL superior 

A statute providing that sheriff 
should first levy on and sell that 
part of property which defendant in 
fieri facias desires sold is not appli¬ 
cable where a claimant points out 
certain property of the defendant 
which the claimant desires to be 
levied on and sold.—City of Lees¬ 
burg V. Forrester, 1 S.F.2d 684, 69 
Ga.App. 603. 

33. Ill.—People v. Palmer, 46 Ill. 

398. 95 Am.D. 418—Bingham v. 

Maxey, 16 Ill. 290. 

34. La.—Todd v. Gordy, 29 La.Ann. 
498 

23 C.J. p 433 note 33. 

Levy on encumbered property gen¬ 
erally see infra 6 95 b (6). 

86. Cal.—Frink v. Roe, 11 P. 820, 70 
Cal. 296. 

Ind.—Nelson v. Bronnenburg, 81 Ind. 
193—Drake v. Murphy, 42 Ind. 82. 

30. A shsslff’B sale of land Is act 
void because no opportunity was giv¬ 
en Judgment debtor to point out oth¬ 
er property to be levied on.—Borders 
V. Highsmlth, Tex.Civ.App., 252 S.W. 
270. 

87. Tex.—^Yett v. Iron City Nat. 
Bank, Civ.App., 46 S.W. 1038. 

8& 111.—Bingham v. Maxey, 16 Ill. 
290. 


Designation held suAolent 

(1) In general.—^Vallandingham v. 
Worthington, 2 S.W. 772, 86 Ky. 83, 
8 Ky.L. 707. 

(2) Under a statute providing that 
an officer levying an execution shall 
first levy on property pointed out by 
the owner, provided, if real estate, a 
description thereof by metes and 
bounds be delivered to him, a verbal 
description, designating the properly 
as lots 16 and 22 in block No. 11 of 
Tilson & Pitcher's addition to the 
city of Texarkana, Tex., is sufficient. 
—Beck V. Avindino, 68 S.W. 827, 29 
Tex.Clv.App. 500. 

33. Ill.—Bealrd v. Foreman, 1 Ill. 
385, 12 Am.D. 197. 

Bxscution debtor oaanot coinplalh> 
of his own failure to produce title 
papers.—Vallandingham v. Worth¬ 
ington, 2 S.W. 772, 85 Ky. 83, 8 Ky. 
L. 707. 

40. Tex.—^Forbes v. Hill, Dali, p 
486. 

Daad held under bond for title 

The sheriff need not make a levy 
on land pointed out by the debtor to 
which he has no title, but which he 
holds under bonds for title.—Thomp¬ 
son V. Mitchell, 73 Ga. 127. 

41. Ill.—Larson v. Laird, 36 Ill. 
App. 402. 

43. Cal.—Frink v. Roe, 11 P. 820, 70 
Cal. 296. 

111.—People V. Palmer, 46 Ill. 398, 96 
Am.D. 418—Cook v. Scott, 6 Ill. 
333. 

La.—^Wheeling Pottery Co. v. Levi, 
19 So. 762, 48 La.Ann. 777. 

Devy is valid if debtor fails or re¬ 
fuses to point out other property 
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sufficient to satisfy the execution.— 
Barbee v. Heflin, 1 Tex.App.Civ.Cas. 
8 744. 

43. Ark.—Trapnall v. Richardson, 
13 Ark. 543, 58 Am.D. 338. 

Cal.—Frink v. Roe, 11 P. 820, 70 Cal. 
296. 

The right of designation is lost 

by refusing or neglecting to exercise 
it.—Hefner v. Hesse, 29 La. Ann. 
149—Devlllo V. Hayes, 23 La.Ann. 
660—Noble v. Nettles, 3 Rob., La., 
162. 

44. Ga.—Hollinshed v. Woodward, 
62 S.E. 815, 124 Ga. 721. 

4b5. Ind.—Tillotson v. Doe, 6 Blackf. 
690. 

Iowa.—Cavender v. Smith, 1 Iowa 
306. 

Tex.—Pearson v. Flanagan, 52 Tex. 
266. 

46. Tex.—Pearson v. Flanagan, 62 
Tex. 266. 

47. Colo.—Pappas v. Capps, 263 P. 
411, 83 Colo. 222, 67 A.L.R. 834— 
Curry v. Equitable Surety Co., 148 
P. 914, 27 Colo.App. 176. 

Ill.—Thorpe v. Wheeler, 23 Ill. 496 
—Bingham v. Maxey, 15 Ill. 290— 
Evans v. Landon, 6 Ill. 307—Col¬ 
burn V. Barton, 17 Ill.App. 391. 

48. Mich.—Albany City Bank v. 
Dorr, Walk, p 317. 

Psrsonal pcopsrty 

Mass.—Start v. Sherwin, 1 Pick. 621. 
43. Odiosr nssd not Isvy on rsal ss- 
tats unless it is pointed out to him 
by the Judgment creditor.—^Arm¬ 
strong V. Grant, 7 Kan. 286. 

60i Snsolvsnojr of dsfcpidant 
Under Code Pract. arts 726, 727, 
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quire the creditor to point out property for levy. 
Thus, where there is any reasonable ground to in¬ 
duce the officer to believe that in levying an execu¬ 
tion he may make a mistake and expose himself 
to an action for damages, he may require the cred¬ 
itor to point out the property for levy;®i but, al¬ 
though the pointing out of property by the creditor 
on the failure of the debtor to do so is a protection 
to the sheriff, it is not essential to the validity of 
the levy.52 On the other hand, an officer to whom 
a writ is delivered for execution is not compelled, in 
the absence of statute, to levy on the particular 
property pointed out by the judgment creditor, pro¬ 
vided he levies on other property sufficient to sat¬ 
isfy the process nor is he bound to follow the 
instructions of the judgment creditor in the execu¬ 
tion of the writ if they are oppressive or will pro¬ 
duce a great sacrifice of the property of the judg¬ 
ment dcbtor.54 

(3) By Court 

Ordinarily the court glvea no directions concerning 
the property to be levied on. 

Ordinarily the court gives no directions concern¬ 
ing the property to be levied on.55 

(4) Where There Arc Several Defendants 

An execution against several defendants may be 

levied on the property of any one or more of them. 

Where an officer has an execution against a 
plurality of defendants, he is not bound to levy it 
so far as practicable equally on the property of 
each, or to attempt to enforce contribution among 
defendants, but he may, cither by direction of the 
judgment creditor or of his own volition, levy the 
execution on the property of any one or more of 
defendants, leaving them to settle among themselves 
the proportion which each ought to contribute;®® 
he is not bound to regard instructions from one de¬ 


fendant to levy on the property of another,®^ or to 
regard any equities subsisting between defendants, 
or between them and other creditors.®® According¬ 
ly an execution on a judgment recovered jointly 
against a husband and wife, without any specific 
directions as to the estate out of which it is to be 
satisfied, may, as a general rule, be levied on the 
property of either the husband or the wife.®® 

(5) Encumbered and Aliened Property 

Encumbered or aliened property subject to the lien 
of the Judgment may be levied on without first resorting 
to other property belonging to the debtor, although in a 
proper case equity will grant relief to the encumbrancer 
or purchaser. 

Where the debtor has aliened or encumbered his 
land subject to the lien of a judgment, and an exe¬ 
cution is thereafter issued on such judgment, the 
creditor who issues the execution may levy on the 
encumbered or aliened property without first re¬ 
sorting to other property belonging to the debtor,®® 
and is not required so to levy his execution as to 
make the alienees or encumbrancers contribute,®i 
or to levy on it in the inverse order in which it 
was aliened or encumbered.®® It has been said, 
however, that where the debtor has sold property, 
and has other property out of which satisfaction 
may be made, there can be no reason but mere wan¬ 
tonness for levying upon the property which has 
been sold.®® 

A court of law out of which an execution has 
been issued has ordinarily no jurisdiction, on the 
petition of an alienee or encumbrancer, to make an 
order controlling plaintiff^s levy.®^ Equity, howev¬ 
er, will grant relief to encumbrancers and alienees 
by injunction, or, after a sale has been made, if a 
surplus remains after satisfying the execution, by 
directing the distribution of the surplus in an cq- 


the fact that defendant in execution 
is insolvent does not excuse the 
sheriff from callingr on plaintiff to 
point out property of defendant sub¬ 
ject to execution.—Taylor v. Han¬ 
cock, 19 La.Ann. 466. 

61. Mass.—Bond v. Ward, 7 Mass. 

123, 126, B Am.D. 28. 

CKx>dg sold to another 

Where the officer, on sufficient 
errounds believes defendant’s eroods 
have been sold to another he may 
call on plaintiff for directions and 
demand indemnity before proceedlngr 
to levy on the goods in question.— 
Cake V. Cannon, 7 Del. 427. 

6&i Ga.—^Benson v. Dyer. 69 Oa. 190. 

63. Ark.—Lawson v. State, 10 Ark. 
28. 60 Am.D. 238. 

Cal.—Fraser v. Thrift, 50 Cal. 476. 

38 C.J.S.-10 


54. N.Y.—McDonald v. Neilson, 2 
Cow. 139, 14 Am.D. 431. 

55. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill. App. 459. 

56. Fla,—State v. Sweat, 162 • So. 
689. 691. 120 Fla. 312, citing Gor- 
pna Jnris. 

Md.—First Nat. Bank v. Equitable 
Life Assur. Soc. of 17. S., 145 A. 
779, 157 Md. 249. 

Pa.—First Nat. Bank of Bellefonte v. 

Stevenson, 18 Pa.DiBt. & Co. 508. 
23 C.J. p 434 note 50. 

Execution of Judgment against prin¬ 
cipal and surety see the C.J.S. 
title Principal and Surety S5 278. 
279, also 50 C.J. p 224 note 34—^p 
226 note 87. 


58. Vt.—-Warren v. Edgerton, 22 Vt. 
199, 54 Am.D. 66. 

23 C.J. p 434 note 52. 

59. Tex.—Howard v. North, 6 Tex. 
290, 51 Am.D. 769. 

23 C.J. p 434 note 53 [a]. 

60. Ind.—Sansberry v. Lord, 82 Ind. 
521. 

23 C.J. p 434 note 56. 

61. U.S.—Wilson v. Hurst. C C.Pa.. 
30 F.Cas.No.17.808. Peb.C.C. 140. 

23 C.J. p 434 note 56. 

68. Ga.—Barden v. Brady, 37 Geu 
660. 

23 C.J. p 434 note 56. 

63. Ind.—Sidoner v. White, 46 Ind. 

688 . 

23 C.J. P 434 note 67. 

64. Fla.—Clonts v. Ritch, 12 Fla. 
633, 95 Am.D. 345. 

23 C.J. P 434 note 58. 


57. Ga.—Keaton v. Cox, 26 Ga. 162. 
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uitable manner, carrying out the doctrine that where 
a creditor has a right to resort to two funds for 
the satisfaction of his debt, the party who has a 
subsequent or inferior claim on one fund only may 
compel the creditor having the superior claim to 
exhaust the other fund before resorting to that with 
relation to which such subsequent claim exists.®® 

§ 96. -Force, Fraud, or Other Wrongful 

Act in Levying Writ 

a. Force 

b. Fraud or other wrongful act 

a. Force 

Generally an officer may force an entry Into any en¬ 
closure except the Judgment debtor's dwelling house In 
order to levy an execution. 

As a general rule an officer may force an entry 
into any enclosure®® except the dwelling house of 
the judgment debtor®*^ in order to levy a fieri facias 
on the debtor’s goods; and even in the case of the 
debtor’s home,®® when the officer is once inside, he 
may break open inner doors®® or trunks^® to come 
at the goods. 

Accordingly an officer is justified in forcibly en¬ 
tering the house of a third person, if the property 
of defendant is therein or he has good reason for 
suspecting that it is, and after demand for admit¬ 
tance and refusal,although he enters upon a 


third person’s premises at his peril, and it has been 
held that he is a trespasser if it appears that de¬ 
fendant had no property there.*^® So, where an offi¬ 
cer who has entered a house to levy commences a 
levy or is ejected, he may break open the door in 
order to reenter or carry off the property.*^® 

b. Fraud or Other Wrongful Act 

A levy procured through fraud, trickery, or treepaee 
la Invalid. 

A levy which is procured through fraud, trick¬ 
ery or trespass is invalid,'^^ as where it is made by 
means of an unlawful breaking or forcing of doors, 
see § 96 a supra; or where the officer or creditor 
fraudulently or wrongfully acquires possession of 
the property for the purpose of levying on it;"^® 
or where the property is brought within the juris¬ 
diction, for the purpose of being levied on, through 
fraud or other wrongful act on the part of the of¬ 
ficer'^® or of the execution creditor.'^'^ 

§ 97. — Levy on Personal Property or 
Particular Interests Therein in Gen¬ 
eral 

a. In general 

b. Particular classes of personal proper^ 

ty 

a. In General 

(1) General considerations 


es. U.S.—Milmlne v. Bass, C.C.Ind., 
29 P. 632, affirmed 10 S.Ct. 1066, 
136 U.S. 630 mem, 34 L.Ed. 653. 

23 C.J. p 436 note 59. 

66. Mich.—Silverman v. Stein, 217 
N.W. 785, 242 Mich. 64, 67 A.L.R. 
209. 

N.D.—O’Connor v. McManus, 299 N. 

W. 22, 24, citing €k>rpiui Jnzlu. 

23 C.J. p 432 note 17. 

Safety deposit bozee 
N.D.—O’Connor v. McManus, 299 N. 
W. 22. 

Pa.—Trainer v. Saunders, 113 A. 681, 
270 Pa. 451, 19 A.L.R. 861. 
Weoeeeity of "break fa" order 

Constable of first city court of New 
Orleans may seize property without 
a break in order.—Loubat Glassware 
& Cork Co. V. Victor, 7 Iia.App. 659. 

67. N.D.—O’Connor v. McManus, 
299 N.W. 22. 24, citing Oorpae 
Jiixla. 

Pa.—Trainer v. Saunders, 113 A. 681, 
270 Pa. 451, 19 A.UR. 861. 

23 C.J. P 431 note 15. 

Vorelaff omter door 

(1) Under the common law and 
statutes declaratory thereof, an offi¬ 
cer cannot legally break open an 
outer door of the Judgment debtor’s 
dwelling house for the purpose of 
levying a fieri facias on his goods.— 
Schork V. Calloway, 266 S.W. 807, 


206 Ky. 346—23 C.J. p 431 notes 16, 
16. 

(2) The term ’‘outer door" has 
been held to include an outer door 
of an apartment within a building. 
Ky.—Schork v, Calloway, supra. 
Mass.—Swain v. Mizner, 8 Gray 182, 

69 Am.D. 244. 

(3) But there is also authority for 
the view that such a door is not an 
"outer door" if the landlord or own¬ 
er lives in the building with his ten¬ 
ants.—Cantrell v. Conner, 6 Daly, N. 
Y., 39—23 C.J. p 432 note 21 [a]. 

(4) In any event, the general rule 
prohibiting the forcing of outer 
doors applies only where the seizure 
is attempted under a fieri facias and 
not where it is sought under an or¬ 
der directing the seizure of specific 
property.—Schork v. Calloway, su¬ 
pra—23 C.J. p 431 note 16 [b]. 

Proteetton limited to dwslliag hoiiss 

(1) The protection against forcible 
entry of the debtor’s dwelling house 
extends only to his dwelling house 
and hence any other building may be 
broken open in order to levy an 
execution.—Silverman v. Stein, 217 
N.W. 786, 242 Mich. 64, 57 A.L.R. 
209—23 C.J. p 432 note 17. 

(2) Thus a garage within the cur¬ 
tilage but not connected with the 
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dwelling house may be broken open. 

—Silverman v. Stein, supra. 

68. Pa.—Trainer v. Saunders, 113 A. 
681, 270 Pa. 451, 19 A.L.R. 861. 

23 C.J. p 432 note 21. 

69. Pa.—Trainer v. Saunders, su¬ 

pra. 

23 C.J. p 432 note 21. 

70. Pa.—Trainer v. Saunders, su¬ 

pra. 

71. Pa.—Trainer v. Saunders, su¬ 

pra. 

23 C.J. p 432 notes 18, 19. 

78. Vt.—Burton v. Wilkinson, 18 Vt. 
186, 46 Am.D. 145. 

23 C.J p 432 note 19. 

73. Del.—Saunders v. Millward, 4 
Del. 246. 

23 C.J. p 432 note 20. 

74. Mont.—Beyerlein v. Whitcomb, 
26 P.2d 349, 95 Mont. 293. 

23 C.J. p 432 note 23. 

75. N.H.—Closson v. Morrison, 47 
N.H. 482, 93 Am.D. 459. 

23 C.J. p 432 note 25. 

76. Iowa.—Pomroy v. Parmlee, 9 
Iowa 140, 74 Am.D. 328. 

23 C.J. P 432 note 26. 

77. Mo.—Rosencranz v. Swofford 
Bros. Dry Goods Co., 75 S.W. 446, 
176 Mo. 618, 97 Am.S.R. 609. 

23 C.J. p 432 note 87. 
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(2) Right to enter on premises 

(3) Possession or control 

(4) View of property 

(5) Open and notorious acts 

(6) Levy on part in name of whole 

(1) General Considerations 

The tufflcfency of a levy on peraonal property depends 
largely on the circumstances of each case, the applica¬ 
ble statutes if any, the character of the property levied 
on, and the status of the person challenging Its suffl. 
elency. The debtor's consent Is never essential. 

While some general rules can be laid down as 
to the sufficiency of a levy on personal property, 
yet each case is largely governed by its own cir- 
cumstancesj® and it is always necessary to take in¬ 
to consideration the statutes, if any, governing the 
sufficiency of the levy,*^® the character of the prop¬ 
erty levied on,*® and whether the person raising ob¬ 
jections to the levy is the debtor or a third person, 
since a levy may be invalid as against strangers 
but valid as against the debtor.In general, how¬ 
ever, it may be said that where the statute pre¬ 
scribes the mode of levy, strict compliance with the 
statutory requirements is essential.*^ Moreover, the 
sufficiency of a levy depends on what is done rath¬ 
er than on the intent with which it is done;** and 
while the debtor^s knowledge and acquiescence may 
make it unimportant for the officer to pursue every 
step necessary to perfect a complete levy, with the 
same nicety and particularity he would be other¬ 
wise required to do, the debtor’s consent is never 
essential to the validity of a levy.*^ 

Excessive Iczfy, Where an execution is levied on 
a larger interest in certain personal property than 


the debtor owns, the levy is nevertheless valid as 
to the interest actually owned.*® 

(2) Right to Enter on Premises 

A levying officer may enter the debtor's premises to 
make a levy and he may be accompanied by the cred¬ 
itor dr his agent. 

The officer may enter on the debtor’s premises 
to levy on his goods without committing a tres¬ 
pass,*® but he is not authorized to turn the debtor 
out and take exclusive possession of his premises.*'^ 
The creditor or his agent is likewise authorized to 
enter on the debtor’s premises or enter his house 
with the officer, and to remain there long enough 
to show property to the officer, and while the officer 
is taking an inventory.** 

As appears supra, § 96 a, a sheriff may also en¬ 
ter on the premises of a third person for the pur¬ 
pose of levying on the debtor’s goods. 

(3) Possession or Control 

(a) In general 

(b) Actual or constructive seizure 

(c) Act amounting to trespass as test 

(d) Removal of property 

(e) Declaration of levy 

(a) In General 

To constitute a valid levy the officer must reduce 
the property to possession or bring it within his im¬ 
mediate control. 

It is well settled that in order to constitute a 
valid levy on personal property the officer must re¬ 
duce the property to possession or bring it within 
his immediate control.** A mere “paper levy,” or 


78 . U.S.—O. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 68 F.2d 306. 

Ohio.—Minor v. Smith, 13 Ohio St. 

79. 

79 . Ariz.—^Hairan v. Cosper, 292 P. 
1020, 37 Ariz. 209. 

Mo.—Hobbs V. Williams, 162 S.W. 
334, 175 Mo.App. 409. 

80 . Ariz.—Hagan v. Cosper, 292 P. 
1020. 37 Ariz. 209. 

Mo.—First Nat. Bank v. I’olk, 263 
S.W. 604. 

Wash.—Johnson v. Dahlquist, 226 P. 
817, 130 Wash. 29. 

81 . Cal.—TafTts v. Manlove, 14 Cal. 
47, 73 Am.D. 610. 

23 C.J. p 436 note 62. 

Btzlotlj apeakiairi however, what 
is geiieraaij meant is that the debtor 
may waive omissions or informali¬ 
ties or be estopped by his conduct to 
set them up. 

Cal.—TafCts v. Manlove, supra. 

Pa.—Stuckert v. Keller, 105 Pa. 886. 


82. Delivery of copy of execution 

Failure of officer to comply with 
statute requiring delivery of ropy 
of execution to person from ^vhom 
personal property is taken renders 
levy void.—Danger v. Nultemeler, 
212 N.W. 817, 56 N.D. 132. 

83. Ga.—Hibbard v. Zenor, 76 Ga. 
471. 

84. N.Y.—Artisan’s Hank v. Tread¬ 
well, 34 Barb. 663. 

85. Xiife estate 

Where levy on personalty covered 
a one-half interest in the fee, a one- 
half interest in life estate which had 
been reserved by defendant in fieri 
facias In transferring the property 
to third person, was subject to the 
execution without necessity of 
amending the levy.—First Nat. Bank 
V. Geiger, 7 S.JS.2d 766, 61 Qa.App. 
865. 

Excessive levies generally see infra 
6 107. 

86. Cal.—People v. Sylva, 76 P. 814, 
143 Cal. 62. 


Ky.—Parham v. Tompson, 2 J.J. 
Marsh. 159. 

Entry by force see supra S 96 a. 

87. Mich.—Bayne v. Patterson, 40 
Mich. 668. 

88. U.S.—U. S. V. Baker. D.C., 24 F. 
Cas.No 14,502, 1 Cranch C.C. 268. 

23 C.J. p 435 note 69. 

89. U.S —Champion Box Co. v. 

Manatee Crate Co., C.C.A.Ga., 76 
F.2d 340—C. T. C. Investment Co. 
V. Daniel Boone Coal Corporation, 
D.C.Ky., 68 P.2d 305. 

Ala.—Crass v Memphis & C. R. Co„ 
11 So. 480. 96 Ala. 447. 

Ark—Brown v. Vaughan, 42 S.W.2d 
558, 669, 184 Ark. 364, citing Oov- 
pus Juris. 

Colo.—People, to Use of Kenfield, v. 
Finch, 76 P. 1120, 1123, 19 Colo. 
App. 612. 

Mass.—Field v. Fletcher, 78 N.B. 107, 
191 Mass. 494. 

Mo.—First Nat. Bank v, Polk, App., 
263 S.W. 504. 
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‘*pen and ink levy/' as an attempted levy made by 
merely indorsing on the writ the fact of the levy 
has been called, is insufficient nor can a levy be 
presumed from the mere delivery of an execution to 
the sheriff, without any act or proceeding by him 
under it, to take possession of the property.®^ The 
officer must assume dominion and control over the 
property and momentarily take it into his custody, 
and perform distinct acts indicating his intention to 
pursue the property for the purpose of satisfying 
the writ,®® although it is not necessary that he ac¬ 
tually touch the property, if he does not remove it.®® 
There must be some act which amounts to a change 
of possession, or which is equivalent to a claim of 
dominion over the property, coupled with power to 
enforce it.®^ Where chattels are in full view of the 
officer, they are within his power, since he can re¬ 
move them or place a person in custody of them.®® 


(b) Actual or Constructive Seizure 

To eonttituto a valid levy, aelxure, either actual or 
conetructive, la neceaaary. 

In order to constitute a valid levy on personal 
property, seizure, either actual or constructive, is 
necessary.®® Actual seizure is accomplished by a 
manucaption of the thing intended to be seized.®*!^ 
A constructive seizure is accomplished by the actu¬ 
al reduction by the officer of the property intend¬ 
ed to be seized to his own control.®® In general, 
it may be said that the levy shall be such a cus¬ 
tody as to enable an officer to retain and assert his 
power and control over the property, so that it can¬ 
not be withdrawn or taken by another without the 
officer knowing it.®® 

Necessity of actual possession or seizure. Al¬ 
though in some jurisdictions it is required by stat¬ 
ute that the levying officer must take actual pos¬ 
session of the property levied on if it is capable of 
manual delivery,^ generally, in the absence of such 


Neb.—Miller v. Crosson. 267 N.W. 
145, 131 Neh. 88. 

N.Y.—Stallknecht v. CUlbert Appli¬ 
ance Corporation. 259 N.Y.S. 189, 
144 Mlsc. 626. 

N.C.—In re Phipps, 163 S.E. 801, 202 
N.C. 642. 

S.C.—McManus v. Bank of Green¬ 
wood. 171 S.E. 473, 171 S.C. 84. 
Tex—Burch v. Mounts, Civ.App., 185 
S.W. 889. 

23 C.J. p 435 note 71. 

Wlioro method of levy 1* not out¬ 
lined by law, in cases of personal 
property, sherifT should reduce prop¬ 
erty to his possession to utmost 
extent of which property Is suscep¬ 
tible.—Swanson v. Olympic Penin¬ 
sula Motor Coach Co., 66 P.2d 842, 
190 Wash. 35. 

Zntangiblo interosts 

Sheriff should seize property when 
levying execution, even on intangible 
interest.—Warrick v. Liddon, 160 So. 
634, 230 Ala. 253. 

Kovy held siifflclent 

(1) In general.—C. T. C. Invest¬ 
ment Co. V. Daniel Boone Coal Cor¬ 
poration, D.C.Ky., 58 F.2d 305. 

(2) Levy on personalty was held 
valid where deputy sheriff locked 
door and subsequently placed levy 
sticker on property Involved, not¬ 
withstanding he meanwhile permit¬ 
ted another to have key to premises. 
—Stallknecht v. Gilbert Appliance 
Corporation, 269 N.Y.S. 189, 144 Misc. 
626. 

Ksvy held Ia8iifflci«n.t 

(1) Where officer merely told per¬ 
son having possession of debtor's 
truck to deliver It to Judgment cred¬ 
itor.—City Fuel & Supply Co. v. 
Nichols Roofing Co., 223 N.W. 761, 
207 Iowa 860. 


(2) Where officer merely tacked 
up notice of levy—^Justice v. Hoch, 
271 P. 1116, 84 Colo. 528. 

90. Ark.—Brown v. Vaughan, 42 S. 
W.2d 558. 184 Ark. 364. 

23 C.J. p 436 note 72. 

91. N.Y.—Stallknecht v. Gilbert Ap¬ 
pliance Corporation, 269 N.Y.S. 
189, 144 Misc. 626. 

23 C.J. p 436 note 73. 

99. Ark.—Brown v. Vaughan, 42 S. 

W.2d 558, 184 Ark. 364. 

23 C.J. p 436 note 74. 

93. N.C.—In re Phipps, 103 S.E. 801, 
202 N.C. 642. 

23 C.J. p 436 note 75. 

94. Iowa.—City Fuel & Supply Co. 

V. Nichols Roofing Co., 223 N.W. 
751, 207 Iowa 860—Whitaker v. 

Tiedemann, 206 N.W. 468, 200 Iowa 
901—Hibbard v. Zenor, 39 N.W. 
714, 76 Iowa 471, 9 Am.S.R. 497. 

95 . N.Y.—Bond v. Willet, 29 How. 
Pr. 47. 

96 . U.S.—Champion Box Co. v. Man¬ 
atee Crate Co., C.C.A.Ga., 75 F.2d 
340—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky.. 58 F.2d 306. 

Colo.—^Justice V. Hoch, 271 P. 1116, 
84 Colo. 528—First Nat. Bank v. 
Monte Vista Hardware Co„ 226 P. 
154, 155, 75 Colo. 440, citing Corpus 
Juris. 

23 C.J. p 437 note 86. 

97- Ga.—Jones v. Howard, 27 S.E. 

766, 99 Ga. 451, 69 Am.S.R. 231, 
98. Ga.—^Jones v. Howard, supra. 

23 C.J. p 437 note 87. 

Aots hsld not to coBstituts oonstruo- 
tiv# ssiiurs 

(1) A mere viewing of the prop¬ 
erty.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D.C. 
Ky., 68 F.2d 805. 
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(2) Indorsement of levy on back 
of execution —C. T. C. Investment 
Co. V. Daniel Boone Coal Corpora¬ 
tion, supra. 

Acts held to constitute ooustmetivs 
seiiure 

When an officer receiving an exe¬ 
cution makes in virtue of It a Just 
and true Inventory of the debtor’s 
goods and flies it at the return of 
the writ, it amounts to a construc¬ 
tive seizure and possession of such 
goods whereby they become appro¬ 
priated to the satisfaction of such 
execution.—Lloyd v. Wyckoff, 11 N. 
J.Law 218. 

99. Cal.—Smart v. Sosey, 193 P. 

167, 49 Cal.App. 332. 

Colo.—Justice v. Hoch, 271 P. 1116, 
1117, 84 Colo. 528, quoting Corpus 
Juris. 

Ga.—Jones v. Howard, 27 S.E. 766, 
99 Ga. 461, 59 Am.S.R. 231. 

1. Mo.—Hobbs V. Williams, 162 S. 

W. 334, 176 Mo.App. 409. 

23 C.J. p 436 notes 7'9, 80. 

Bzoluding oonstructlvs posssssiou 
"The word 'levy' as defined by our 
statute means actual seizure, that 
is, the officer must take actual pos¬ 
session of the goods, and this lan¬ 
guage would seem to exclude all 
idea of a constructive possession." 
—Douglas v. Orr, 58 Mo. 573, 675. 

However, it would seem that, even 
where the statute requires the tak¬ 
ing of actual possession, any exer¬ 
cise or claim of dominion, although 
by mere words, the officer having 
the goods within his power, Is suf¬ 
ficient.—Douglas V. Orr, supra. 

Zu WMhlugton 

(1) The statutes contemplate that 
when It Is possible to do so the levy¬ 
ing officer must take actual posses¬ 
sion of the property levied on.-— 
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statutory requirement, actual seizure or the taking 
of manual possession is not necessary to constitute 
a valid levy,2 but it is sufficient that the officer has 
the property in view and where he can control it 
at the time of making the levy, and that he assumes 
dominion over it for the express purpose of holding 
it under the writ.® An apparent conflict in the de¬ 
cisions, however, results from broad statements that 
in order to constitute a levy there must be an ac¬ 
tual seizure 6r an actual taking of possession,^ but 
this conflict is more apparent than real since what 
is generally meant by such expressions is that an 
actual seizure or manucaption is essential in the 
absence of the doing of that which is the equivalent 
thereof.® 

(c) Act Amounting to Trespass as Test 

To render a levy valid It Is frequently said that 
the officer must do such acts as would, but for the 
writ, make him a trespasser, or such acts as will enable 
him to maintain trespass or replevin against others. 

A favorite expression of the courts, in passing on 
the validity of a levy on chattels, is that the officer 
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must do such acts as would, but for the protection 
of the process, make him a trespasser; and this is 
said to be the true criterion of a levy.® Another 
criterion of a levy is the doing of such acts by the 
officer as will enable him to maintain trespass or 
replevin against any stranger who interferes with 
the possession of the property.*^ 

(d) Removal of Property 

Generally an officer le not required to remove chat¬ 
tels levied on. \ 

In England in order to make a valid levy on per¬ 
sonalty the officer must enter on the premises where 
the goods are, and take possession of them, and ei¬ 
ther actually remove them or leave an assistant or 
bailiff in charge of them; and to leave the prop¬ 
erty in the possession of the debtor is considered a 
badge of fraud.® In this country the general rule 
is that it is not necessary that the officer levying 
an execution on chattels capable of manual seizure 
should take possession of them and actually remove 
them,® and the levy is not vitiated by the leaving 
of the property in the possession of the debtor,^® un- 


Swanson V. Olympic Peninsula Mo¬ 
tor Coach Co., *66 P.2d 84 2, 190 Wash. 
35—John.son v. Dahlquist, 226 P. 
817, 130 Wash. 29—Monks & Miller 
v. Fein, 2J'5 P. 52.5, 126 Wash. 230. 

(2) When actual possession can¬ 
not be taken, all that is necessary 
is that the officer take constructive 
possession by giving notice to the 
owner that the property is levied on 
and will be sold—Swanson v. Olym¬ 
pic Peninsula Motor Coach Co., su¬ 
pra—Johnson v. Dahlquist, 225 P. 
817, 130 Wash. 29. 

(3) Under the statutes the sheriff 
may lake and hold the property 
through an agent.—Monks & Miller 
V. Fein, supra. 

2 . U.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 58 F.2d 305. 

Colo.—First Nat. Bank v. Monte yis- 
ta Hardware Co., 226 P. 154, 3 55, 
75 Colo. 440, citing Corpus Juris* 
N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 2'69 N.Y.S. IS'9, 
141 Misc. 626. 

23 C.J. p 436 note 82. 

3. Colo.—First Nat. Bank v. Monte 
Vista Hardware Co.. 226 P. 164 
155, 75 Colo. 4<40, citing Corpus Ju¬ 
ris. 

Pa.—Trainer v. Saunders, 113 A. 681, 
‘270 Pa. 461, '1'9 A.L.R. 8'61. 

23 C.J. p 436 note 83. 

Construotlvs ssisurs squlvulsnt of 
aotual Bslsuxs 

(1) A constructive seizure Is the 
equivalent of an actual seizure, and 
of itself, without an actual seizure, 
may constitute a levy.—C. T. C. In¬ 


vestment Co. V. Daniel Boone Coal 
Corporation, D.CKy.. 58 F.2d 305. 

(2) An assertion of right by an 
officer, by virtue of the w'rit and 
with respect to personal property 
within his power, is an actual tak¬ 
ing possession thereof.—Camp v. 
Chamberlain, 5 Den., N.Y., 198— 

Green v. Burke, 23 Wend., N.Y., 100. 

4 . N.Y,—Camp v. Chamberlain, 5 
Den. 3 98. 

23 C.J. p 436 note 78. 

**Actual possessiou and control” 

must ordinarily be taken.—Hagan v. 
Cosper, 292 P. 1020, 37 Anz. 209. 

5. U S —C T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D 
C.Ky., 58 F.2d 30’5. 

6. U.S.—Champion Box Co. v. Mana¬ 
tee Crate Co.. C.C.A Ga., 75 F.2d 
3'40, applying Georgia law. 

Ala.— Cras.s v. Memphis & C. R. Co., 
ri So ISO. 06 Ala. 417. 

Neb.—Miller v. Crosson, 26*7 N.W. 
145, 131 Neb. 88. 

N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 2*69 N.Y.S. 189, 
144 Misc. 626. 

23 C.J. p 438 note 2. 

&ule Quallfled 

(1) It due.s not follow that any 
act which would constitute a tres¬ 
pass, but for the writ, is In all cas¬ 
es a sufficient levy.—Justice v. Hoch, 
2'?1 P. 1116, 84 Colo. 628. 

(2) The text rule should be re¬ 
stricted to levies made in the ordi¬ 
nary way, and ought not to be ap¬ 
plied where the debtor voluntarily 
gives up the property and the offi¬ 
cer at once indorses the levy.—C. 
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T C. Investment Co. v. Daniel Boone 
Coal Corporation, D.C.Ky., 58 F 2d 
305. 

23 C.J. p 438 note 2 a ('2). 

7. Wis — Gallagher v. Bishop, 15 
Wls. 276. 

8. Colo—Justice v. Hoch, 271 P. 
113 6, 84 Colo. 528—First Nat. Bank 
V Monte Vista Hardware Co, 226 
P. 3.>4, 155, 75 Colo. 440, citing 
Corpus Juris. 

23 CJ. p 437 note 8*9. 

9 . U.S.—Champion Box Co. v. Man¬ 
atee Crate Co, C C.A Ga., 7’5 F.2d 
3 10—Jn re C. Dewis Lavine, Inc., 
D.C.N.J., 36 F.Supp. 351 

Cal.—Nol.md v. Noland, 113 r.2d 11, 
44 Cal.App.2d 780. 

Minn.—Wallrrbock v. Ilaaven, 250 
N.W. 565, 567, 1*89 Minn. 604, cit¬ 
ing Corpus Juris. 

N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 2-59 N.Y.S. 189, 
'111 Misc. 626. 

23 C.J. p 437 note 90. 

10 . U S.—C T C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C Ky , 58 F 2d 305—In re C. Dewis 
Da vine, Inc., D.C.N.J., 36 F.Supp. 
351. 

Colo.—Justice V. Hoch, 271 P. 1116, 
84 Colo. 528-First Nat. Bai.k v. 
Monte Vista Hardware Co., 226 P. 
154, 1.5.5, ?5 Colo. 440, dtlng Cor¬ 
pus Juris. 

Idaho.—South Side Dive Stock Doan 
Co. V. Iverson, 263 P. 481, 483, 45 
Idaho 499, citing Corpus Juris, 
j^inn.—Wallerbeck v. Haaven, 250 N. 
W. 565. 567, 189 Minn. 604, quot¬ 
ing Corpus Jdris. 
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less power to dispose of it is granted,although the 
lien may be lost by so leaving the property for an 
unreasonable period or by direction of the credi¬ 
tor, see infra § 137. In some states, however, it has 
been held that chattels capable of manual delivery 
should not be allowed to remain in the possession 
of the debtor.i2 any event, as against the debt¬ 
or, the officer need not take chattels into his pos¬ 
session where they arc present in view and under 
his control, and the debtor, either by positive or 
negative acts, waives an actual seizure and re¬ 
quests that the property shall be left in his posses¬ 
sion, or consents to a levy being made without the 
removal of the chattels.^^ go, where the debtor as¬ 
sents to the levy and executes a forthcoming bond, 
he is estopped from objecting that the levy was not 
properly made because the property was not actu¬ 
ally taken into the sheriff’s custody and removed by 
him.l't It is well settled that whether it is abso¬ 
lutely necessary or not to remove chattels, the of¬ 
ficer may take them away if he chooses or sees fit 
to do so, especially when he thinks their removal 
necessary for his own security.^® 

(e) Declaration of Levy 

The levying officer must assert his title to the per¬ 
sonalty by virtue of the execution by clear and unequivo¬ 
cal acts or declarations. 

An officer, in making a levy on personal prop¬ 
erty, must assert his title thereto by virtue of the 
execution by acts or declarations of a clear and 
unequivocal character.^® It is not sufficient for the 
officer to announce that he is at the place for the 
purpose of making a levy.!*^ 


(4) View of Property 

Qenerally, to constitute a valid levy, as against third 
persons at least, the officer must have the property with* 
In view when the levy la made. 

The general rule is that in order to constitute a 
valid levy, as against third persons at least, the offi¬ 
cer must have the property within view at the time 
of making the Icvy,^® unless the wrongful act of the 
debtor makes a view impossible^® or other legal ex¬ 
cuse appears.2® However, the rule is laid down in 
some jurisdictions that it is not necessary to the va¬ 
lidity of the levy, at least as against the debtor, 
that the officer should be within view of the prop¬ 
erty at the time of the levy, provided he makes or 
is furnished an inventory of the property levied on, 
and the control of the property by the officer is ac¬ 
knowledged or acquiesced in by the dcbtor.^i So 
it has been held that, where defendant acknowledg¬ 
es the levy by executing a forthcoming bond, the 
levy is sufficient, although not within the view of 

the officcr.22 

Goods in building. Where goods are in a build¬ 
ing and not in sight, the officer cannot make a levy 
by merely making a proclamation and indorsing a 
levy, but he must enter and obtain a view of the 
goods.23 It has been held that, where a building 
is locked, a levy is not sufficient merely where a 
guard is placed on the premises,24 or strips are 
nailed across the door and the debtor notified,®® or 
the officer proclaims a levy and states that he will 
break and enter the store in the morning.®® 

Contents of safe. A levy on a safe is a suffi- 


N.C.—In rc Phipps, 1'63 S.E. 801, 
202 N.C. 642. 

Pa.—C. I. T. Corporation v. Shakes¬ 
peare. 9*5 Pa. Super. 491. 

23 C.J. p 437 note 91. 

11. Ind.—Wunderlich v. Roberts, 67 
Ind. 421. 

12. Sffeot of loavlag debtor In poe- 
eesslon 

Property capable of manual deliv¬ 
ery must be taken into the custody 
of the officer and not allowed to re¬ 
main in the debtor's possession; oth¬ 
erwise the levy may be defeated by 
subsequent executions or conveyanc¬ 
es. 

Cal.—Dutertre v. Driard, 7 Cal. St’S 
—Smart v. Sosey. 193 P. 167, 49 
Cal.App. 332. 

La.—See Billington v. Barbin, Mann. 
Unrep.Cas. 430. 

13. U.S.—Champion Box Co. v. Man¬ 
atee Crate Co., C.C.A.Oa., 75 S\2d 
840. 

28 C.J. V 4S8 note 9(5. 

14. Ga.—Roebuck v. Thornton, 19 
Ga. 149. 

28 C.J. p 438 note 94. 


15. Del.—Boggs V. Vandyke, 3 Del. 
28>8. 

23 C.J. p 43*8 note 97. 

16. Neb.—Miller v. Crosson, 267 N. 
W. 145, 131 Neb. 88. 

N.Y.—Stallknecht v. Gilbert Appli¬ 
ance Corporation, 2*59 N.Y.S. r89, 
144 Misc. 626. 

23 C.J. p *438 note 9*8. 

17. Mo.—Hobbs v. Williams, 16’2 S. 
W. 334, 174 Mo.App. 409. 

23 C.J. p 438 note 99. 

18. Ala.—-Crass v. Memphis & C. R. 
Co., 11 So. 480, 96 Ala. 447. 

Colo.—Justice V. Hoch, 271 P. 1114, 
8>4 Colo. 528. 

N.Y.—Camp V. Chamberlain, 5 Den, 
198. 

23 C.J. p 43*9 note 4. 

19. Pa.—Trainer v. Saunders, 113 A. 
681, 270 Pa. 451, 19 A.L.R. 861. 

90. A snfloleat osoiuie may exist 
where a view is made impossible: 

(1) By the federal government.— 
Keil V. Harris, 1 Pa.Go. 171, affirmed 
6 A. 750, 4 Pa.Cas. 20*1. 

(2) By the wrongful act of a 
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third person having possession of 
the debtor's goods.—Trainer v. Saun¬ 
ders, 113 A. 6’8il. 270 Pa. 451, 19 A. 
L.R. 861—Stuckert v. Keller, 105 Pa. 
386. 

21. N.J.—Fox V. Cronan, 2 A. 444. 
4 A. 314, 47 N.J.Law 493, 64 Am.R, 
190. 

23 C.J. p 439 note 6. 

2SL Tenn.—Ballard v. Dibrell, 28 S, 
W. 1087. 94 Tenn. 229. 

23 C.J. p 439 note 6. 

93. N.J.—Nelson v. Van Gazelle 
Valve Mfg. Co., 17 A. 943, 48 N, 
J.Kq. 594. 

23 C.J. p 43'9 note 7, 

94. Iowa.—Hibbard v. Zenor, 39 N. 
W. 714, 75 Iowa 471, 9 Am.S.R. 
497. 

23 C.J. p 439 note 8, p 439 note Id. 

96. Tex.—^Lynch v. Payne, Civ.App., 
49 S.W. 40'6. 

96. Ark.—Meyer v. Missouri Glass 
Co., 45 S.W. 1062, 65 Ark. 286, 67 
Am.B.R. 927. 



33 C.J. S. 


EXECUTIONS 


§ 97 


cient levy on its contents, although the contents are 
not known to the officer.27 

(5) Open and Notorious Acts 

The acts of an officer In making a levy should be 
open and unequivocal; but witnesses to a levy are not 
essential. 

The acts of an officer in making a levy should be 
open and unequivocal, and nothing should be done 
by him to cause a concealment of the transaction.-^ 
A secret levy will as a rule be held to be invalid as 
against third persons.29 

Witnesses. It is proper and prudent for the offi¬ 
cer to call on some one or more persons of the 
neighborhood to witness his acts, and for him to 
indorse the fact of his having done so on the 
writ;30 but this is not essential to the validity of 
the levy.3i 

(6) Levy on Part in Name of Whole 

A seizure of a part of a parcel of goods In the name 
of the whole is a good seizure of the whole. 

A part of a parcel of goods may be seized in 
the name of the whole.32 In such case, a part of 
the goods is not actually seized, and may not be 
seen, yet the whole is levied on.^^ Thus a seizure 
of a part of the property of the judgment debtor in 
a building, by virtue of a fieri facias, in the name 
of the whole properly, is a valid levy on all of the 
property, and the inventory made out by the officer 
furnishes the means of ascertaining what goods 
were levied on.^^ 

b. Particular Classes of Personal Property 

(1) Contents of safe deposit box 

(2) Growing crops 


(3) Intermingled property 

(4) Livestock 

(5) Mortgaged chattels 

(6) Ponderous and bulky articles 

(7) Property held jointly 

(8) Property in possession of third per¬ 

sons 

(9) Property sold under conditional 

sales contract 

(1) Contents of Safe Deposit Box 

Contents of a safe deposit box may be levied on by 
obtaining actual custody thereof or by assuming do¬ 
minion over them by some act as nearly equivalent to a 
seizure as Is practicable. 

Contents of a safe deposit box may be levied on 
by obtaining actual custody thereof^® or, if this is 
impossible, by assuming dominion over them by 
some act as nearly equivalent to a seizure as is 
practicable.^® 

(2) Growing Crops 

A levy on a growing crop may be made by obtain¬ 
ing a view of it and assuming dominion over It by some 
act as nearly equivalent to a seizure as practicable, and 
by making a memorandum of the levy and informing 
the debtor thereof. 

The rule requiring an actual seizure to constitute 
a valid levy of personal property capable of being 
readily removed does not apply in the case of a 
growing crop, since actual possession of a field of 
standing grain is not practicable.®'^ A levy on a 
growing crop may be made by obtaining a view of 
it and assuming dominion over it by some act as 
nearly equivalent to a seizure as is practicable, and 
by making a memorandum of the levy and inform¬ 
ing the debtor of the levy.®* It is not necessary 


27- Iowa.—Smith v. Clark, 69 N.W. 
ion, 100 Iowa 605. 

Mo.—Elliott V. Bowman, 17 Mu.App. 
693. 

23 C.J. p 439 note 12. 

28. Nob.—Miller v. Croason, 267 N. 

W. 14’5, 131 Neb. 88. 

N.y.-—Stallknecht v. ailbert Appli¬ 
ance Corporation, 269 N.Y.S. 18'9, 
14>4 Misc. 62>6. 

23 C.J. p 439 note 13. 

89. Kan.—Crisfleld v. Neal, 13 P. 

272. 36 Kan. 278. 

23 C.J. p 439 note 14. 

30. Ill.—Davidson v. Waldron, 31 
Ill. 120, 83 Am.D. 206. 

31« Ohio.—Minor v. Smith, 13 Ohio 
St. 79. 

23 C.J. p 440 note 16. 

32. Qa.—Roebuck v. Thornton, 19 
Qa. H9. 

23 C.J. p 4i0 note 17. 


33. Ga.—Roebuck v. Thornton, su¬ 
pra. 

23 C.J. p 440 note 18. 

34. SC—Brian v. Strait, 23 S.C.L.. 
r9— MO.SS V. Moore, 21 SC.U 27'6. 

23 CJ. p 140 note 17. 

35. Actual ouatody required 

Actual custody of the contents of 
a safe deposit box is required to 
constitute a valid levy thereon since 
such contents are capable of manual 
delivery.—Press v. Vose, 11 N.Y.'S.2d 
863, 171 Misc. 387. 

Entering box by force see supra § 
96 a. 

36. Xefuzal to open box 

Although It is ordinarily the duty 
of the sheriff in executing process 
either to take possession of the ar¬ 
ticle on which he levies or at least 
to have it in sight, the levy will 
be sustained, although the property 
was not in view, where the wrong¬ 
ful act of defendant made It impos¬ 
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sible, or where other legal excuse 
appeared, so that the sheriff can 
levy on the contents of a safe de¬ 
posit box which the defendant and 
the lessor of the box refuse to open. 
—Trainer v. Saunders, 113 A. 681, 
270 Pa 451, 19 A.L.R. 861. 

CompalliBg opaahig of box 

Whore the debtor and the bank 
refuse to allow an examination of 
the contents of the box, plaintiff 
may enter a rule to show cause why 
an examination should not be made, 
and, In the absence of proper excuse 
shown, such rule will be made ab¬ 
solute.—Agnes Irwin School v. Turn- 
bull, 12 Pa.Dlst. & Co. 422, 78 Pittsb. 
Leg.J. 12, 43 York Leg.Kec. 188. 

37. Hawaii.—Ferry v. Hakalau 
Plantation Co., 21 Hawaii 74*6. 

Neb.—Miller v. Cro.s.son, 267 N.W. 
145, 131 Neb. 88. 

38. Kan.—Holton Nat. Bank v. Duff. 
»4 r. 260, 77 Kan. 24'8, 12*7 Ain.S. 
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that the officer shall keep a watch or guard over 
it.s® It has been held that the officer may harvest 
the crop when it is mature,^® but that it is not his 
duty to do so before the day of the sale, although 
it matures before such day.^i Under some statutes 
crops cannot be levied on until matured.^^ 

(3) Intermingled Property 

Where the debtor’s goods are so Intermingled with 
the goods of another that they cannot be distinguished, 
the officer as a general rule may levy on the whole. 

Where the goods belonging to the debtor are so 
mixed or confused with goods belonging to a stran¬ 
ger that the property of the one cannot be identi¬ 
fied and distinguished from the property of the 
other, and the stranger fails to point out to the 
sheriff or designate the goods which are not sub¬ 
ject to execution, the sheriff may levy on the 
wholc.^3 The doctrine of confusion is extended, 
however, no further than necessity requires, and 
it seems that no forfeiture will result in conse¬ 
quence of the confusion of goods owned by two 
persons, unless there is a willful or wrongful inva¬ 
sion of rights.44 

(4) Livestock 

In levying an execution on livestock there must be 
some act done by the officer equivalent to a seizure. 

A levy on livestock has been held sufficient where 
the officer counts and makes an inventory of the 
livestock and informs the debtor of the levy.^s 
In some jurisdictions, in the case of levy on live¬ 
stock running at large, an absolute manucaption 
is not necessary; but there must be some act done 
by the officer equivalent to a seizure, such as a 
memorandum on the writ of the number of animals 


seized on, and a notice to the judgment debtor or 
his agent of the levy.^® Even in the case of cat¬ 
tle not on range, but confined in a small pasture, 
it is not necessary that the officer immediately re¬ 
move the cattle or place some one there to guard 
them, provided he professes to levy and assume 
control of them by virtue of the writ.^7 

(5) Mortgaged Chattels 

Where an execution may be levied on mortgaged 
chattel*, the officer le generally authorized toi perform 
all such acts as may be requisite to bring the property 
to a sale. Under some statutes, however, the amount 
due on the mortgage must be tendered or secured be¬ 
fore taking the property. 

Where an execution may be levied on mortgaged 
chattels, and the chattels are allowed to remain in 
the possession of the mortgagor, the officer is 
authorized to perform all such acts and take such 
steps as may be requisite to bring the property to 
a sale, and to this end he is authorized, as against 
the mortgagee, to take the property into his pos¬ 
session and custody, and to exhibit it at the sale;^® 
but in whatever manner the levy is made, it must 
be subordinate to the rights of the mortgagee.^® 
By allowing the officer to detain the mortgaged 
goods in a convenient and safe custody for the 
time requisite to bring the property to sale, the 
substantial interests of all concerned will generally 
be promoted and unseemly scrambles for posses¬ 
sion will be averted.50 

Goods in possession of mortgagee. While it has 
been denied that the officer has the right to take 
mortgaged chattels out of the possession of the 
mortgagee,®! it has also been held that the sheriff 
is entitled to the custody and control of the prop- 


R. 417, 16 LR.A.,N.S., 1047, 1-5 
Ann.Cas. 882. 

23 C.J. p 440 note 23. 

39. Kan.—Holton Nat. Bank v. Duff, 
supra. 

23 C.J. p 440 note 23. 

40. Mass.—^Penhallow v. Dwif^ht. 7 
Mass. 34, 5 Am.D. 21. 

23 C.J. p 441 note 25. 

41. Mo.—Bilbye v. Hartman, 29 Mo. 
App. 125. 

But It has also been held that, 
where the sheriff levied on a crop 
of growiner fruit and allowed it to 
ripen and rot, there was a wrongrful 
and oppressive levy of the writ.— 
State V. Fowler, 42 A. 201. 88 Md. 
601, 71 Am.S.R. 452, <42 L.R.A. 849. 

40. Ga.—Hixon v. Callaway, 2 Ga. 
App. 878, 58 S.E. 1120. 

43. Mich.—McOausey v. Hoek, 124 
N.W. 670, 159 Mich. 570, 18 Ann. 
Cas. 94'6. 

23 C.J. p 444 note 68. 


44. Tex.—Brown v. Bacon, 63 Tex. 
595. 

23 C.J. p 444 note 69. 

40. N.Y.—Teed v. Sidney Nat. Bank, 
2185 N.Y.S. 140, 158 Misc. 561. 

46. Ga.—Sheffield v. Key, 14 Ga. 528. 
23 C.J. p 441 note 29. 

Statutes regulatlas levy 

(1) Under statutes so providing a 
levy on live stock running at large 
on a range, and which cannot be 
herded or penned without great in¬ 
convenience and expense, may be 
made by designating, by reasonable 
estimate, the number of animals, 
and describing them by their marks 
and brands or either, provided such 
levy is made in the presence of two 
or more credible persons, and no¬ 
tice thereof is given in writing to 
the owner or his herder or agent if 
residing within the county and 
known to the officer.—^Hagan v. Cos- 
per, 2‘92 P. 1020, 37 Ariz. 209—23 C. 
J. p 441 note 29 [b]. 
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(2) No valid levy was made, where 
sheriff merely rode out among steers, 
counted them, and left them without 
segregating them from other steers 
in pasture or making arrangements 
to put anyone in charge, there being 
no "taking into possession" as re¬ 
quired by statute.—Western Nat. 
Bank of Hereford v. Steele, Tex.Civ. 
App., 3'6 S.W.2d 271, error dismissed. 

47. Tex.—Burch v. Mounts, Civ. 
App., 185 S.W. 889. 

23 C.J. p 441 note 30. 

48. Minn.—Barber v. Amundson, 54 
N.W. 733. 52 Minn. 

23 C.J. p 443 note 49. 

Mortgaged property as subject to ex¬ 
ecution see supra 8S 44-46. 

49. Mich.—Smith v. Menominee Cir. 
Judge. 19 N.W. 184, 63 Mich. 560. 

23 C.J. p 443 note 60. 

50. Mich.—Cary v. Hewitt, 26 Mich. 
228. 

23 C.J. P 448 note 51. 

51. N.J.—^Pox V. Cronan, 2 A. 444 



83 C.J. S. 


EXECUTIONS 


§ 97 


erty until the time of the sale, notwithstanding the 
mortgagee at the time of the levy is in the actual 
possession or has the right of possession,62 but that, 
after breach of the conditions of the mortgage, if 
the mortgagee by the terms of the mortgage is en¬ 
titled to the possession of the property, the officer 
has no right to take possession.63 

Levy on part or whole of mortgaged property. 
Where a mortgage covers different articles of per¬ 
sonalty, it is the duty of the officer to levy on the 
whole thereof, if he can find them, and sell such 
articles in one lot or parcel, subject to the mort¬ 
gage, and not to levy on specific articles,®^ but, if 
it is necessary to do so, he may take possession of 
distinct articles separately.®^ 

Tendering or securing amount due on mortgage. 
In some states by force of statute it is necessary to 
tender to the mortgagee the amount due to him 
under the mortgage before taking the property,6® 
or within a specified time thereafter,®'^ or to se¬ 
cure the same.® 8 Under some statutes, however, a 
tender of the amount due is not essential where 
the execution creditor presents a verified state¬ 
ment that the mortgage is invalid for reasons 
therein specified, and delivers to the officer a good 
and sufficient indemnity bond.®2 

(6) Ponderous and Bulky Articles 

In levying on ponderous or bulky articles, the officer 
need only go to them, assume dominion over them, for¬ 


bid their removal, and Indorse on his writ the fact of 
levy. 

The officer may suffer ponderous and bulky ar¬ 
ticles, such as lumber, stone, grain, and ore, to 
remain in the possession of the debtor, and need 
only go to them and assume dominion over them 
and forbid their removal, and indorse on his writ 
the fact that he has made a levy.®® 

Fixtures and machinery. The general rule is 
that, fixtures and ponderous machinery being in¬ 
capable of actual possession, any notorious act of 
the officer asserting title under a levy is siiffi- 
cicnt.6i 

Buildings, In making a levy on a building as 
personal property, the officer need not take manual 
possession of it,®2 but it is sufficient if he goes to 
the building and there informs the debtor of the 
levy and forbids interference with any part of the 
propcrty.62 

(7) Property Held Jointly 

Property owned by a Judgment debtor jointly with 
another must be levied on in the manner prescribed by 
statute. 

Where a judgment debtor owns personal prop¬ 
erty as tenant in common or joint owner with oth¬ 
ers, and the statute prescribes the method of levy¬ 
ing execution on such property, the prescribed 
method must be followed.®^ In some jurisdictions 
it is the duty of the officer to levy on and take in¬ 
to his custody the whole of the property, although 


4 A. 314, 47 N.J.Law 493, 64 Am.R. 
190. 

23 C.J. p 443 note 52 [b. r]. 

62. Ky.—Mclsaacs v. Hobbs, 8 Dana 
268. 

23 C.J. p 443 note 52. 

53. Kan.—Rankine v. Greer, 16 P. 

680, 38 Kan. 343. 6 Am.S.R. 751. 
64. Mich.—Baldwin v. Talbot, 8 N, 
W. 565, 46 Mich. 10. 

23 C.J. p 4*43 note 54. 

56. Mich.—Harvey y. McAdams, 3'2 
Mich. 472. 

56L Cal.—Smart v. Sosoy, 193 P. 167, 
49 Cal.App. 332. 

Okl.—Ogle V. Aycock, 67 P.2d 432, 
179 Okl. 626. 

23 C.J. p 4*43 note 56. 

57. Statutory ragulromaut U for 
bouallt of mortgagaa, not mortgagor. 
—First Nat. Bank v. Neve, 235 N. 
W. 66>1, 213 Iowa 344. 

58. Iowa.—^Flrst Nat. Bank v. Neve, 
supra. 

69. ThM nudertaklBg li for tho iu- 
anmifloatioa of both the sheriff and 
the mortgagee.—Security First Nat. 
Bank of Los Angeles v. Sartorl, 93 
P.2d 963, 34 Cal.App.2d 408. 


Verified statement held saAcient 

Cal.—Security First Nat. Bank of 
Los Angeles v. Sartorl, supra. 

Amount of bond 

Under a statute requiring the 
amount of the bond given by the 
execution creditor to the officer to be 
"douide the amount of the mort¬ 
gage dei)t or double the value of the 
mortgaged property, as the officer 
may determine and require,” the offi¬ 
cer is Invested with authority to de¬ 
termine in a preliminary way the 
value of the mortgaged property, and 
in determining this question all that 
is required is that he make a bona 
fide use of his Judgment; hence, the 
fact that his valuation is only one 
half that subsequently found to be 
correct by the court does not in¬ 
validate the levy in the absence of 
fraud on the part of the execution 
creditor.—Security First Nat. Bank 
of Lod Angeles v. Sartorl, supra. 

60i U.S.—Champion Box Co. v. Man¬ 
atee Crate Co., C.C.A.Qa., 75 F.2d 
340. 

Tex.—Smith v. Harvey, Clv.App., 104 
S.W.2d 938, 940, citing Corpus Jo- 
sis. 

23 C.J. p 440 note 19. 
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61. U.S.—In re Schwab Printing 
Co., C.C.A.I11., 59 F.2d 726, 727, 
quoting Corpus Juris. 

23 C.J. p 440 note 20. 

Zievy held suAclsnt; 

(1) Where sheriff left with per¬ 
son in possession of the fixtures and 
ponderous mnchlnory a copy of the 
writ and a notice that the property 
was levied on.—Gilbank v. Denton, 
60 P.2d 815, 9 Cal.App.2d 617. 

(2) Where marshal pasted notic' 
of levy on machine and entered levy 
on execution and left copy of levy 
with debtor’s employee in charge of 
office, who pointed out machine to 
marshal, and also left copy on desk 
of absent president of debtor cor¬ 
poration who afterward found it 
there.—Champion Box Co. v. Mane tee 
Crate Co.. C.C.A.Ga.. 75 P.2d 340. 

68. N.Y.—Burton v. Jurgensen, 244 

N.Y.S. 320, 138 Misc. 69. 

63. N.Y.—Burton v. Jurgensen, su¬ 
pra. 

04. Iowa.—^Whitaker v. Tiedemann, 
205 N.W. 468, 200 Iowa 901. 

Levy of individual execution on firm 
property see the C.J.S. title Part¬ 
nership S 240, also 47 C.J. p 1018 
note 26—p 1019 note 33. 
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he can only sell the judgment debtor’s undivided 
interest therein.®® In other jurisdictions, however, 
it has been held that an execution against one part 
owner cannot be rightfully levied on the whole 
property, but only on the debtor’s share therein.®® 
Under some statutes the levy on personal property 
jointly owned by the debtor and another creates a 
lien but gives no authority to sell,®^ and the levying 
officer cannot deprive a joint owner of the posses¬ 
sion of the property, without his written consent, 
except for the purpose of having it inventoried and 
appraised.®® Under other statutes the undivided 
interest of one not in possession may be levied on 
by giving notice to the person in possession,®® and 
the officer should not levy by taking possession.^® 

(8) Property in Possession of Third Persons 

Where the statute prescribes the method of levying 
on the debtor’s personalty in the possession of others, 
the prescribed method must be followed. In the case of 
pledged chattels possession ordinarily should not be 
taken. 

While the general rule requiring an officer, in 
making a levy on personalty, to reduce it to pos¬ 
session or bring it within his immediate control, 
see supra subdivision a (3) (a), of this section, has 
been applied to a levy on personalty of the debtor 
in the possession of third persons,in some states, 
by statute, if personalty is in the possession of one 
other than the debtor, the levy must be made by 
giving notice to the person in possession, and no 


lien is created by assuming to take possession of 
the property.*^® It has also been held that, where a 
chattel has been pawned, pledged, or leased, the 
sheriff, in levying an execution against the lessor 
or bailor, should not take possession of the chat¬ 
tel, because the lessor or bailor has no present 
right of possession ;73 but on the other hand, it 
has been held that the chattel may be taken sub¬ 
ject to the rights of the lessee or bailce.*^^ 

(9) Property Sold under Conditional Sales 
Contract 

A vendor’s Interest In personalty sold under a con¬ 
ditional sales contract may be levied on In the manner 
prescribed by statute. 

A vendor’s interest in personalty sold under a 
conditional sales contract may be levied on in the 
manner prescribed by statute.*^® 

§ 98. - Choses in Action in General 

The mode prescribed by statute must be followed 
In making a levy on choses In action. 

At common law choses in action were not sub¬ 
ject to levy under execution, see supra § 28, and 
consequently the common law furnishes no rule for 
the method of making a levy on this species of 
property.'^® The statutes authorizing levies on 
choses in action, however, frequently prescribe the 
mode of levy, in which case the mode prescribed 
must be strictly followed.77 Generally, under the 


es. N.T.—^Henderson v. Brennecke, 
49 N.Y.S. 681. 26 App.Div. 309. 

23 C.J. p 443 note 68. 

66. Pa.—Dixon v. White Sewlngr- 
Mach. Co., 18 A. 602, 128 Pa. 397, 16 
Am.S.H. 683, 5 L.R.A. 669. 

23 C.J. p 444 note 69. 

67. Ky.—Vlcory v. Strausbaugh, 78 
Ky. 426. 

23 C.J. p 444 note 60. 

ZiL Xowa 

Under a statute so providing an 
officer having an execution against a 
person owning property Jointly with 
another may levy on, and take pos¬ 
session of. the property sufficiently 
to enable him to appraise and inven¬ 
tory the same, and thereafter the 
creditor may proceed in equity to as¬ 
certain the nature and extent of the 
debtor’s interest and to enforce his 
lien.—^Whitaker v. Tiedemann, 206 
N.W. 468, 200 Iowa 901. 

68 . Ky.—Vicory v. Strausbaugh, 78 
Ky. 425—Farmer v. Slack, 12 Ky.L. 
319. 

68 . Tex.—^Hubert v. Hubert, 102 S. 
W. 948, 46 Tex.Clv.App. 603. 

7a Tex.—^Davls v. Jones, 76 S.W. 

63, 32 Tex.Clv.App. 424. 

28 G.J. p 444 note 68. { 


71. :L6vy held insnfllcieiit where 
sheriff merely demanded surrender of 
Judgment debtor’s money kept in safe 
of superior court clerk, who agreed 
to surrender possession if sheriff pro¬ 
cured court order approving surren¬ 
der, following which sheriff indorsed 
execution.—In re Phipps, 163 S.E. 
801, 202 X.C. 642. 

7a. U.S.—Barbur v. Court right, Or., 
260 P. 728. 171 C.C.A. 466. 

Or.—Dufur Oil Co. v. Enos, 117 P. 

467, 59 Or. 628. 

Xiovy held saffioimt 

The Judgment creditor acquires a 
lien by levy where he serves a cer¬ 
tified copy of an execution on the 
person holding personal property be¬ 
longing to the Judgment debtor, 
makes application to such person for 
a certificate showing the description 
and amount of the property held by 
him, and is furnished with a false 
certificate to the effect that he has 
no property in his hands that be¬ 
longs to the debtor, and that he owes 
him no money, under Oen.St.l913 S 
7936.—Murphy v. Casey, 196 N.W. 
627, 167 Minn. 1. 

7a Pa.—Srodes v. Caven, 8 Watts 
268. 

Wis.—Cotton V. Watkins, 6 Wls. 629. 
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74. La.—Kirkpatrick v. Oldham, 38 
La.Ann. 663. 

23 C.J. p 444 note 66. 

75. Showing of respective Interests 
Where conditionally sold person¬ 
alty levied on under execution against 
seiler is claimed by buyer, levy can¬ 
not proceed unless amount due by 
buyer on purchase money and re¬ 
spective interests of seller and buy¬ 
er appear.—D. A. Schulte, Inc., v. 
Varron, 182 S.E. 912, 181 Ga. 642, 
answers to certified questions con¬ 
formed to 184 S.E. 356, 52 Ga.App. 
683. 

76. S.D.—McLaughlin v. Alexander, 
49 N.W. 99. 2 S.D. 226. 

77. Ariz.—Haigler v. Burson, 298 P. 
404, 38 Ariz. 192. 

Cal.—Lantin v. Biscailuz, 95 P.2d 
962, 36 Cal.App.2d 422. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 Mont. 
355. 

Wash.—Swanson v. Olympic Penin¬ 
sula Motor Coach Co., 66 P.2d 842, 
190 Wash. 36. 

23 C.J. p 441 notes 36, 37. 

Bank aocoutg 

(1) Levy on Judgment debtor’s 
bank account held sufficient.—Press 
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statutes, the levy is effected by leaving a copy of 
the writ with the person indebted to the judgment 
debtor together with a notice of the levy, 78 and by 
giving notice of the levy to the judgment debtor.^® 

Promissory notes and the like. In jurisdictions 
where the rule is adhered to that, in order to con¬ 
stitute a valid levy on tangible property, such prop¬ 
erty must be taken into actual possession by the 
officer, a sale of a bond, note, or other evidence of 
indebtedness belonging to the judgment debtor, but 
never in the possession of the officer, confers no 
title and is void for the reason that there has never 
been a valid levy on such property.®® It has been 
held, however, that the debt may be levied on and 
held, although it is evidenced by a negotiable®^ or 
nonncgotiable®^ note. 

§ 99. - Corporate Stock 

A levy on corporate stock must be made In sub¬ 
stantial compliance with the mode prescribed by stat¬ 
ute. 

Corporate stock being of such character and 


often so situated as not to be capable of actual 
seizure by the officer, the mode of levy on such 
property is regulated entirely by the applicatory 
statutory provisions, the usual method of making 
levy being by leaving a copy of the writ with the 
president, secretary, or other designated officer of 
the corporation, together with a notice setting forth 
the shares of stock held by the judgment debtor 
which are levied on under the writ,®® or by giving 
notice of the levy to'^the proper officers or agents 
of the corporation®^ and to defendant.®® Under 
the Uniform Stock Transfer Act, however, no levy 
on shares of stock for which a certificate is out¬ 
standing is valid until such certificate is actually 
seized by the officer making the levy, or is sur¬ 
rendered to the corporation issuing it, or its trans¬ 
fer by the holder is enjoined.®® It is generally held 
that the statutory provisions regarding the manner 
in which the execution shall be levied arc impera¬ 
tive,®7 and that the levy must be at least in sub¬ 
stantial compliance with the mode prescribed ;®8 
otherwise the levy and sale thereunder are void.®® 
Failure to give notice of the levy to the execution 


V. Vose, 11 N.T.S.2d 863, 171 Misc. 
387. 

(2) Where sheriff purported to levy 
execution on general bank deposit of 
judgment debtor by servlec of ex¬ 
ecution on bank, which refused to 
surrender anything but stated that 
it held deposit subject to judgment, 
and judgment debtor made no ac¬ 
knowledgment of levy but protested 
against bank’s statement, attempted 
levy was invalid—McManus v. Bank 
of Greenwood, 171 S.E. 473, 171 S.C. 

84. 

78. Cal.—Pavlovich v. Watts, App., 
116 P.2d 611. 

23 C.J. P 441 note 37. 

Knle applied to Judgment debt 
Cal.—Lantin v. Biscailuss, 1)5 P.2d 
962, 36 Cal.App2d 422. 

79. Iowa.—Brenton Bros. v. Dorr, 
239 N.W. 808, 213 Iowa 726. 

23 C.J. p 441 note 37. 

Failure to give notice to judgment 
debtor of levy on thing in action 
renders levy Invalid.—Brenton Bros. 
V. Dorr, 239 N.W. 808, 213 Iowa 726. 
Interest in pending suit 

(1) Generally in order to consti¬ 
tute a valid levy on a judgment debt¬ 
or’s interest in a pending lawsuit, 
notice of levy must be served on the 
debtor, and the mere service of a 
copy of the writ of execution to¬ 
gether with a notice of levy on the 
clerk of the court before which the 
suit is pending is insufficient. 
Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 Mont. 
366. 

Wash.—Swanson v. Olympic Penin¬ 


sula Motor Coach Co., 66 P.2d 842, 
190 W’ash. 36. 

(2) Where the statute so reauires, 
notice of levy must be served on 
all parties to the suit in which the 
interest is seized; and in such case 
service of notice on counsel for the 
parties in such suit is insufficient 
where the suit in which the interest 
IS seized is not the suit in which the 
writ of «*xecution is Issued.—Fidel¬ 
ity & Casualty Co. of New York v. 
General Motors Acceptance Corpora¬ 
tion. La.App., 162 So. 692. 

80. Da.—IMeasants v. Kemp, 28 La. 
Ann. 124. 

23 C.J. p 412 note 38. 

81. S.D.—Frederick v. Nuzum, 160 
N.W. 65, 38 S.D. 72. 

23 C.J. p 442 note 39. 

82. Taking of poaoeasion not ra- 
q.iiired 

Where property levied on consisted 
of claim against a corporation evi¬ 
denced by nonnegotiable notes, the 
property was not required to be tak¬ 
en into possession of the sheriff, 
since the levy was not made on per¬ 
sonalty capable of manual delivery.— 
Pavlovich V. Watts, Cal.App., 116 
P.2d 611. 

83. Wash.—Swanson v. Olympic Pe¬ 
ninsula Motor Coach Co., 66 P.2d 
842, 190 Wash. 35. 

23 C.J. p 442 note 41. 

Stock as subject to execution aee su¬ 
pra 9 32. 

84. Ga.—Fourth Nat. Bank v. Swift 

& Co., 127 S.K 729, 160 Ga. 372, 
reversing 124 S.E. 181, 32 Ga.App. 
689. i 


Iowa.—Cramer v. McDonald, 239 N. 

W. 101, 213 Iowa 454. 

23 C.J. p 442 notes 41, 42. 

85. Ga.—Weaver v. Tuten, 85 S.E. 
1048, 144 Ga. 8—Tompkins v. Amer¬ 
ican Land Co., 103 S.E. 190, 25 Ga. 
App. 326. 

86 . N.J.—Progressive Building & 
Loan Ass’n v. Rudolph. 172 A. 
884, 113 N.J.Law 204—Wallach v. 
Stein. 136 A. 209, 103 N.J.Law 470, 
affirming 133 A. 81, 102 N.J.Law 
517, reargument denied 133 A. 396, 
4 N.J.Misc. 488—Amm v. Amm, 
176 A. 186, 117 N.J.Eq. 185. 

Pa.—Jaski v. Leider, 34 Pa.Dlst. & 
Co. 480. 

Mere momentary ■elsnre followed 
by a surrender of possession by the 
officer IS not enough to constitute an 
actual seizure.—Wallach v. Stein, 133 
A. 81, 102 N.J.Law 617, reargument 
denied 133 A. 396, 4 N.J.Misc. 488, 
and affirmed 136 A. 209, 103 N.J.Law 
470—Mulock V. Ulizio. 131 A. 622, 
102 N.J.Law 261. 

87. Iowa.—Cramer v. McDonald, 239 
N.W. 101, 213 Iowa 454. 

23 C.J. p 442 note 43. 

88 . Iowa.—Cramer v. McDonald, su¬ 
pra. 

N.J.—Mulock V. Ulizio, 131 A. 622, 
102 N.J.Law 251. 

Pa.—In re Braden’s Estate, 30 A. 

746, 166 Pa. 184, 35 Wkly.N.C. 497. 
23 C.J. p 442 note 44. 

89. Iowa.—Cramer v. McDonald, 239 
N.W. 101, 213 Iowa 464. 

23 C.J. p 443 note 46. 
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debtor is not fatal,*0 unless such notice is required 
by statute.*! 

§ 100. — Exhausting Personalty before 
Levy on Realty 

At a general rule the debtor has a right to have 
hla personal goods exhausted before any of his real es¬ 
tate can be levied on. 

The generally prevailing rule, adopted in some 
jurisdictions by statute, is that the debtor has the 
right to have his personal goods exhausted before 
any of his real estate can be taken,although in 
some jurisdictions such an exhaustion of the per¬ 
sonal property is not required before levying on 
the real estate,^^ and under some statutes per¬ 
sonal property cannot be taken under execution 
until after the judgment debtor has been given an 
opportunity to turn over real estate.®^ A levy need 
not first be made on personal property if it is val- 
ucless,95 or if it is so encumbered that it probably 
would not produce anything on the execution.^® 
Where the debtor has both personal and real prop¬ 
erty, although the personal property is not suffi¬ 
cient, it should be first levied on and first sold; but 
the real estate may be levied on after the levy on 
the personal property, without awaiting a sale of 
the personal property.®*^ 

Where sufficient personalty cannot be found. An 
officer is justified in subjecting real property of the 
execution debtor under his writ if he has no knowl¬ 


edge of personal property out of which his levy 
might be made, and where there is no evidence that 
by the exercise of reasonable diligence he could 
discover such property;®® and the officer is not 
bound to search for personal property beyond his 
bailiwick.®® The right to levy on real property is 
contingent on failure to find personal property on 
which to levy rather than on the nonexistence 
thereof.! 

Return of nulla bona. A return by the officer 
of "no personal property found*' is sufficient to 
justify a levy on the real property of the judg¬ 
ment debtor.® In some states, by statute or other¬ 
wise, such a return is necessary before a levy can 
be made on real property,® but in other states no 
such return is necessary.^ 

An alias execution before levying on the realty 
is not required, the return nulla bona being equiva¬ 
lent thereto.® 

Waiver of right to have personal property taken. 
The right of the debtor to have his land exempted 
until the exhaustion of his chattels may be waived 
or forfeited;® and if the debtor fails or refuses 
to turn out chattels, the sheriff may proceed in the 
first instance to levy on land,*^ and the debtor has 
also been held to waive such right by fraudulently 
conveying all his property.® The officer holding 
an execution against the judgment debtor may, at 
the request of the latter, levy on his real estate to 
the exclusion of his personalty, even where the 


9a Colo.—Ellis V. Gibbons, 145 P. 
285, 26 Colo.App. 454. 

91. Ga.—^Weaver v. Tuten, 86 S.E. 
1048, 144 Ga. 8. 

92. U.S.—^Haws v. Pracarol, C.C.A. 
Ariz., 27 F.2d 74. 

Ariz.—Blaslngame v. Wallace, 261 
P. 42, 43, 32 Ariz. 580, quoting 

Corpiui Juris. 

Mich.—Solomon v. Neubrccht, 1 N.W. 
2d 501, 300 Mich. 177—In re Dis¬ 
solution of Field Body Corporation, 
215 N.W. 6. 7, 240 Mich. 28. quot¬ 
ing Corpus Juris. 

Mont.—Stone-Ordean-Wells Co. v. 

Strong, 20 P.2d 639, 94 Mont. 20. 
Neb.—Barry v. Horton. 238 N.W. 763, 
122 Neb. 20. 

N.J.—Alt V. Kwiatek, 17 A.2d 161, 
128 N.J.Eq. 469. 

Pa.—^EMrst Nat. Bank v. Stevenson, 
18 Pa.Dlst. & Co. 508—Federal De¬ 
posit Ins. Corporation v. King, 30 
Del.Co. 641—Raub Supply Co. v. 
Brandt, 28 Del.Co. 363—Lukac v. 
Morris, 7 Sch.Reg. 241. 

23 C.J. p 445 note 72. 

Xu Buglaad the statute of West¬ 
minster which gave the writ of clegit 
made it the duty of the sheriff, if 
there were enough personal goods. 


not to levy on the debtor’s lands; 
but by the statute, 5 Geo. II c 7, 
lands were stripped of their sanctity, 
and the creditor has since had the 
election whether he will seize lands 
or goods, unless, under peculiar cir¬ 
cumstances of equity, he is re¬ 
strained from exercising his right to 
the prejudice of an alienee, devisee, 
or heir.—Hanson v. Barnes, 3 Gill 
& J., Md., 359, 367. 22 Am.D. 322— 
23 C.J. p 444 note 70. 

93. Mass.—Hoar v. Tilden, 59 N.E. 
641, 178 Mass. 157. 

23 C.J. p 445 note 73. 

94. Ill.—Pitts v. Magie, 24 Ill. 610. 
23 C.J. p 445 note 74. 

95. Kan.—Farmers* State Bank of 
Whiting V. Bokel, 235 P. 1053. 118 
Kan. 491. 

96. Ind.—Nelson v. Bronnenburg, 
81 Ind. 193—Detrick v. State Bank, 
6 Ind. 439. 

97. Ariz.—Blasingame v. Wallace, 
261 P. 42. 43, 32 Ariz. 580, quoting 
Ctozpns Jnrla. 

23 C.J. p 445 note 76. 

98. Okl.—Wright v. Craig, 87 P.2d 
817, 319, 184 Ok], 871, citing Oor- 
pua Juzla. 

23 C.J. p 446 note 77. 
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99. Mich.—Atwood v. Bearss, 8 N. 
W. 55, 45 Mich. 469. 

1. Okl.—Wright v. Craig, 87 P.2d 
317, 184 Okl. 371. 

2. N.J.—Bulat V. Londrlgan, 60 A. 
909. 63 N.J.Eq. 22, affirmed GO A. 
1133. 65 N.J.Eq. 718. 

23 C.J. p 445 note 79. 

3. S.D.—Deadwood First Nat. Bank 
V. Black Hill Fair Assoc., 48 N.W. 
852. 2 S.D. 145. 

23 C.J. p 445 note 80. 

4. Pa.—Clark v. Fell, 22 A. 649, 139 
Pa. 469. 

23 C.J. p 446 note 81. 

5. S.D.—Shuler v. Halvor, 162 N.W. 
889. 38 S.D. 617. 

6 . La.—Schwann v. Sanders, 46 So. 
673, 121 La. 461. 

Pa.—Simon v. Sorrentlno, 20 A,2d 
805, 145 ra.Super. 364. 

23 C.J. p 446 note 83. 

7- Ariz.—Oliver v. Dougherty, 68 P. 

653, 8 Ariz. 65. 

23 C.J. p 446 note 83. 

8 . N.C.—Stancil v. Branch, 61 N.C. 

306, 93 Am.D. 692. 

23 C.J. p 446 note 84. 
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personalty is sufficient to satisfy the execution.® 

Execution against joint debtors. It is generally 
held that, where an execution is issued against 
more than one defendant, and one of them has 
no personal property, his land may be -taken in ex¬ 
ecution regardless of the fact that the other defend¬ 
ants have chattels subject to execution,^® but there 
is authority to the contrary.ii 

Title of purchaser when chattels arc not first 
taken. Statutory provisions requiring personal 
property to be resorted to before land have been 
held to be so far directory that if the sheriff levies 
on and sells land without exhausting the debtor’s 
chattels the sale will be valid,^2 and, as appears in 
§ 299 c infra, the title of an innocent purchaser 
who has not been instrumental in causing the sher¬ 
iff to violate the law will be upheld. 

Presumption that officer did his duty. In the 
absence of evidence to the contrary, it will be 
presumed that the officer did his duty and levied 
on land because he could not find chattels.13 

§ 101. - Levy on Real Property and In¬ 

terests Therein 

a, Tn general 

b. Moiety of, or interest in, realty 


a. In General 

A levy on realty muat be made In the manner pre¬ 
scribed by law in the particular Jurisdiction. 

Where the statute prescribes the method of levy¬ 
ing execution on real estate or interests therein, 
the prescribed method must be followed in making 
a levy on this species of property.^^ In the ab¬ 
sence of contrary statute, a levy on, or seizure of, 
real property under an execution may be legally 
made either by the officer going on the land and 
making it, or, without going on the premises, by 
simply indorsing a description of the property on 
the writ and stating that it is levied on for the pur¬ 
pose thereof,^ 5 notice to the owner or person 

in possession, see § 104 infra; or by any act on 
the part of the officer showing an intent to sell 
the specific land and subject it to the satisfaction 
of the judgment,^® although it has been held that 
the officer must take the property into his posses¬ 
sion and custody and that mere notice of seizure is 
not sufficients'^ In some jurisdictions, by force of 
statute, levying, with respect to property other 
than chattels, is carried out by registration but 


9. Ind.—Nutter v. FouQh, 86 Ind. 
451. 

2.^ C.J. p 446 no(e 85. 

Selection of property by debtor gen¬ 
erally see supra § 95 b (1). 

10. Ind.—Drake v. Murphy, 42 Ind. 
82. 

23 C.J. p 446 note 86. 

11. Zn TefimMsee 

(]) It hns been held that if some 
of defendants have personal prop¬ 
erty liable to the satisfaction of the 
debt and others have not, it is the 
duty of the officer to proceed against 
the former, or either of them, until 
sufficient property is found to dis¬ 
charge the debt.—Hassell v. South¬ 
ern Bank of Kentucky, 2 Head 381. 

(2) But it has also been held that 
in an action involving the title of 
the purchaser, the objection cannot 
be made that all the personal prop¬ 
erty of all defendants in the execu¬ 
tion had not been exhausted before 
levying on lajid.—Crowder v. Sims, 7 
Humphr. 257. 

IS. U.S.—-U. S. V. Drennen, D.C. 
Ark., 26 F.Cas.No.14,992, Hempst. 
320. 

23 C.J. p 446 note 88. 

13. Mich.—In re Dissolution of 

Field Body Corporation, 216 N.W. 
6, 240 Mich. 28. 

Pa.—Lukac v. Morris, 7 Sch.Reg. 
241. 

23 C.J. P 446 note 89. I 


14. Ky.—Pinson v. Murphy, 296 S. 

W. 442, 220 Ky. 464. 

R.I.—Uomoli V. Motta, 194 A. 733, 
59 U.I. 201. 

23 C.J p 446 note 92. 

Nccf'ssity for levy sec supra 5 91. 
Bzecutlon in rem 

Where proceeding and execution is 
against land itself and not against 
any one or his interest therein, and 
naming of person in execution is 
only to identify land, officer is un¬ 
der no duty to levy on property ns 
that of named person or to specify 
his Interest in property.—Clarke v. 
Mayor and Council of Millen, 200 S. 
£. 698, 187 Ga. 185. 

16. Wis.—Hyman v. Landry, 116 N. 
W. 236. 136 Wis. 698, 128 Am.S.R. 
1044. 

23 C.J. p 446 note 92. 

Necessity for, and sufficiency of, in¬ 
dorsement of writ see infra 5 106. 

16. Colo.—Jones v. Olson, 67 P. 349, 
17 Colo.App. 144. 

23 C.J. p 447 note 94. 

17. La.—Morgan v. Johnson, 27 La. 
Ann. 539. 

23 C.J. P 447 note 96. 

This role does not apply to the 
parish of Orleans.—^Major v. Hewes, 
66 So. 487, 135 La. 354. 

18. N.D.—Flnch, Van Slyck & Me- 
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Conville V. Jackson, 220 N.W. 130, 
57 N.D. 17. 

23 C J. p 446 notes 92 fe], p 447, note 
96 

Object of Buoli statntes is to pre¬ 
vent confusion and litigation con¬ 
cerning the levying of executions 
and the clouding of titles of real 
estate attempted to be levied on by 
giving notice to all persons concern¬ 
ed—Homoli V. Motta, 194 A. 733, 69 

U. I. 201. 

CoBstraotion and operation of stat¬ 
utes 

Statutes providing that officer in 
levying execution on realty shall file 
notice with recorder of deeds or 
clerk of town or city m which realty 
lies, and providing that such filing 
shall be sufficient levy on realty “de¬ 
scribed in said execution," are not 
repugnant to statute which pre¬ 
scribes form of writ of execution but 
does not provide for description of 
the realty to be levied on. since 
words "described in said execution" 
are to be construed as referring to 
description in cop.v of writ of execu¬ 
tion filed with clerk or recorder; and 
under such statutes the better prac¬ 
tice is for the officer to indorse on 
the original execution a description 
of the properly levied on, so that the 
copy filed i.s an actual copy of the 
execution retained by him.—Komoll 

V. Motta, supra. 
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in other jurisdictions this is not necessary.^® 

Entry to take momentary seizin. An entry on 
the premises by'the officer, or by the creditor ac¬ 
companied by the officer, for the purpose of tak¬ 
ing a momentary seizin and possession without 
actually evicting or dispossessing the debtor or 
his tenants is authorized and does not constitute 
a trespass.®® 

Special execution or order of sale. An execution 
or order of sale commanding the sale of real es¬ 
tate therein specifically described need not be lev¬ 
ied; nor need the officer take possession of any 
part of the land, put up a notice thereon, or make 
proclamation thereon to the efifect that he has made 
a levy.2i 

Excessive levy. Where an execution is levied 
on more land than the judgment debtor owns, or 
on more than his share in a certain tract of land, 
the levy is nevertheless valid for as much of the 
land as he does own, or for his share thereof.®® 
Where a person owning a tract of land purchases 
an adjoining tract and makes it a part of the same 
farm, the whole may be levied on as one tract.®® 

b. Moiety of, or Interest in, Realty 

A levy on a moiety of, or Interest In, realty should 
be made In the manner prescribed by law In the par¬ 
ticular Jurisdiction. 

According to the better doctrine a levy on all the 
debtor's right, title, and interest in real property 
is sufficient, where the officer is unable to deter¬ 


mine the real interest of the judgment debtor in 
such property, such a levy being in legal effect a 
levy on the property itself.®^ The rule is laid 
down in some jurisdictions that, where a judgpnent 
debtor has exclusive ownership of a parcel or tract 
of land, a levy by a judgment creditor on a mere 
interest therein is invalid.®® So, also, a levy on a 
portion thereof may be void.®® 

Interest of joint tenants or tenants in common. 
Where the statute prescribes the method of levying 
execution on the interest of the debtor in realty 
owned jointly with others, the prescribed method 
must be followed in making a levy on such inter¬ 
est.®*^ Ordinarily, where there is a single tract or 
parcel of land owned by several in common or 
jointly, it is not proper to levy an execution against 
one of the cotenants or joint tenants by selecting 
and taking a part of the tract by metes and bounds, 
and seizing it as the debtor’s share of the land, or 
to levy on the debtor’s undivided interest in such 
portion; but the proper course is to levy on the 
debtor’s interest in the whole tract,®® and a levy 
on the whole tract will be valid as to the debtor’s 
undivided part;®® but a levy on a specific and 
defined portion of a larger tract has been support¬ 
ed as a levy on the debtor’s interest in such por¬ 
tion.®® If the property has been partitioned before 
judgment, the levy must be on the part set off to 
the debtor in severalty.®^ 

Equity of redemption. In some jurisdictions, by 
statute, in the case of mortgaged realty, the execu- 


■rroiMoiu oancellatlon of reoorAa- 
tlon 

Rule is proper proceedlngr to rein¬ 
state inscription erroneously can¬ 
celed by sheriff.—Mullinsr v. Jones, 
7 Lia.App. 184, affirmed 114 So. 725, 
164 La. 894. 

19. Cal.—Lehnhardt v. Jennings, 4*8 
P. 56, 51 P. 19'5, ir9 Cal. 192. 

23 C.J. p 447 note 9*7. 

50. !Me.—Butterfield v. Haskins, 33 

23^^j.*r447 note 918. 

51. Neb.—Burkett v. Clark, 6'4 N. 
W. 1113. 46 Neb. 466. 

23 C.J. p 447 note 99. 

aSi Ga.—Floyd v. Braswell, 166 S. 

E. 65, 415 Ga.App. 726. 

23 C.J. p 449 note 24. 

Excessive levy generally see infra 8 
107. 

83. Ga.—Clark v. Chambers, 1 

Pittsb. 222. 

84. Tex.—Smith v. Crosby, 23 S.W. 
10. 86 Tex. 16, 40 Afn.S.R. 818. 

23 C.J. p 447 note 1. 

83 . Kan.—^De Jarnette v. Verner, 1*9 
P. 6616, 40 Kan. 224. 


96L Me.—Jewett v. Whitney, 61 Me. 
233. 

23 C.J. p 448 note 3. 

87. Coaatrnotivo ssiiars 

Where the debtor owns an un¬ 
divided interest in land, service of 
notice of seizure on him is suffi¬ 
cient, actual seizure being impossi¬ 
ble.—Martel v. Rovira, 8 La.App. 385. 
Statute held laapplioahle 
Code 1931 8 116^0, prescribing 

mode of levy of execution on proper¬ 
ty jointly owned applies only to 
levies on personalty and not to 
levies on realty.—Bankers Trust Co. 
V. Knee, 270 N.W. 438, 222 Iowa 988 
—^Kalona Savings Bank v. Eash, 109 
N.W. B97, 133 Iowa l^O. 

88 . Me.—Swan ton v. Crooker, 49 
Me. 456. 

23 C.J. p 448 note 7. 

8lfeot of defective levy 
A levy on the debtor’s undivided 
interest in a portion only of a tract 
of land is Invalid only as against a 
cotenant who objects, and will be 
considered valid until the cotenant 
has properly made bis objection.— 
Godwin V. Gregg, 2*8 Me. 18'8, 4>8 Am. 
D. 499—23 C.J. p 448 note 10. 
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Zievy on portion of whole interest 

If the debtor has a certain un¬ 
divided interest, it has been held 
that the levy should be on such pro¬ 
portion of the debtor’s interest in 
the whole as the amount of the ex¬ 
ecution bears to the value of his 
interest throughout the whole.— 
Hinman v. Leavenworth. 2 Conn. 241 
note. 

Whsrs dower assigned 

Where a part of land held in com¬ 
mon is assigned as dower, the rever¬ 
sion of the dower and the residue of 
the land may be regarded in some 
respects as separate tenancies in 
common, so that a creditor of one 
of the tenants may levy on the debt¬ 
or’s share in them, in different pro¬ 
portions, or on his share in only 
one of them.—Peabody v. Minot, 24 
Pick., Mass., 329. 

89. Me.—Glidden v. Philbrick, 56 Me. 

222 . 

23 C.J. p 448 note 8. 

3a Ohio.—Treon v. Emerick, 6 Ohio 
391, following White v. Sayre, 2 
Ohio no. 

31. Me.—^Argyle v. Dwinel, 29 Me. 
29. 
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tion creditor has the election to restrict his levy 
to the equity of redemption or to levy on the land;32 
but where the title of the debtor is changed by 
the extinguishment of the mortgage, from an equi¬ 
ty of redemption to an absolute estate, the execu¬ 
tion must be levied on the land, and not as on an 
equity of redemption.23 In other jurisdictions, 
however, where the land sought to be subjected is 
encumbered by a mortgage, the equity of redemp¬ 
tion should be levied on eo nomine, and a levy 
on the land does not operate to pass to the purchas¬ 
er the equity of redemption.34 It has been held 
that a levy on an equity of redemption in mort¬ 
gaged premises, if on any portion less than the 
whole, must be on an aliquot portion of the whole 
and not on a part described by metes and bounds.^s 

Leasehold interest. Under statute in some juris¬ 
dictions, leasehold interests are to be seized and 
levied on as realty,^® but in the absence of such a 
statute a leasehold interest in land is levied on and 
sold as a chattel,37 but the sheriff is not required 
to exercise any dominion or control over it found¬ 
ed on an idea of a right to the possession.38 

§ 102. - Property Already Levied On 

Where an officer holds property of a Judgment debt¬ 
or by virtue of a valid levy, the reception of a second 
writ of execution ordinarily operates as a constructive 
levy on all the property held by virtue of the first writ. 

Where an officer has property of a judgment 
debtor in his possession by virtue of a valid levy, 
the reception of a second writ of execution oper¬ 
ates as a constructive levy on all the property held 
by him by virtue of the first writ,^® it ordinarily 


being sufficient, where indorsement is required, to 
indorse the levy on the second writ.^o Where, 
however, the levy under the original writ in the 
hands of the officer is void, a constructive levy of 
subsequent execution made by indorsement will 
not bind the property against subsequent executions 
actually levied thcrcon.^i 

Levy by different officer. Since an officer hold¬ 
ing a subsequent writ is not authorized to take 
property into his control to the exclusion of an of¬ 
ficer in possession thereof by virtue of a prior 
writ, a notification by the officer holding a sub¬ 
sequent writ to the officer in possession, and the 
indorsement of the levy on the writ, constitutes a 

valid levy.42 

Property previously attached. Where an execu¬ 
tion creditor has a lien on property by virtue of 
a prior valid attachment thereof, the delivery of 
the execution to the proper officer constitutes a val¬ 
id levy on such propcrty,43 but this rule docs not 
apply where the previous attachment was invalid.^* 
It has been held that the officer executing a writ 
of attachment is not, as a matter of right, entitled 
to levy the execution issued in the action, but it 
may be given to another officer for scrvicc.^^ 
Where the debtor fails to point out property to be 
levied on, the levying officer is not bound to seize 
property already under attachment for a larger 
amount than its value.^® 

§ 103. — Successive or Additional Levies 
under Same Writ 

An officer, notwithstanding a prior levy, is author- 


32. Ala—(laasenhflmer v. Molton, 

2 So. 652, 80 Ala. 5’21. 

23 C.J. p 44-9 note 17. 

33. Mass.—Mansfield v. Dyer, 133 
Mass. 374. 

23 C.J. p 449 note 18. 

34. Ky.—Glazcbrook v. Brandon, 3 
Ky.L. 466, 11 Ky.Op. 35'5. 

23 C.J. p 449 note 19. 

35. Vt.—Swift v. Dean. 11 Vt. 323, 

3 4 Am.D. 693. 

23 C.J. p 449 note 20. 

36. Wash.—Roil ley v. Anderson, 73 
P. 799. 33 Wash. 68. 

23 C.J. p 337 note 76. 

37. 'N.T.—Henderson v. Tomb, 8 N. 
Y.S.2d 612, l^® Misc. 737. 

2'3 C.J. p 3318 note 77, p 449 note 2‘2. 

vniere rant for term of Iomo wm 
duo and naintid at time of purported 
seizure for benefit of Judgrnient cred¬ 
itor of lessee, it was essential for 
seizure of lease to place lessee's 
seizing creditor in situation where 
lessor could demand payment of due 
and unpaid rent or cancellation.— 


M< Demorc v. Aboil, 125 So. 601, 12 
La.App. 147. 

Xere notice to lessor that offleor 
seized recorded lease for lessee’s 
judgment creditors is not sufficient 
to divest lessee of his rights under 
lease.—McLemore v. Abell, supra. 

38. Pa.—Titusville Novelty Iron 
Works’ Appeal, T7 Pa. 103. 

39. Ind—Brown v. Doesch, 29 N. 
E. 4 50. 3 Ind.App. 145. 

23 C.J. p 41'9 note 26. 

But it has been held that a third 
fieri facias coining to an officer who 
has property of the debtor in his 
possession, under former execution, 
is not levied ipso facto by opera¬ 
tion of law, but that there must be 
an actual, and not a mere construc¬ 
tive levy.—Scrlba v. Deane, C.C.Va., 
21 F.Cas.No.'12,'5’6'9, 1 Brock 1'66. 

40. Ill.—Goodheart v. Bowen, 2 Ill. 
App. 678. 

Mo.—State v. Curran. 45 Mo.App. 
142. 

Necessity for indorsement of levy 
generally see infra 9 106. 
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41. Ohio.—Murphy v. Swadener, 33 
Ohio St. 85. 

48. N.C.—Penland v. Loatherwood, 
8 S.E. 234, 101 N.C. 609, 9 Am.S.R. 
38. 

23 C.J. p 450 note 29. 

43. Mo.—Smith v. Rogers, 73 S.W. 
24^, 99 MoApp. 252. 

23 C.J. p 450 note 30. 

Property attached in another enlt 
Where property is In the hands of 
an officer by virtue of an attach¬ 
ment in another suit, the mere re¬ 
ceipt of an execution and indorse¬ 
ment thereon of the time of its 
receipt does not operate as a con¬ 
structive levy of the execution on 
such property.—Santa Pe Bunk v. 
Haskell County Bank, 53 P. 132, 69 
Kan. 364. 

44. Vt.—Keniston v. Stevens, 29 A. 
312, 66 Vt. 351. 

45. Mass.—Beaulieu v. Clark, 9'6 N. 
E. 319, 210 Mass. 90. 

46. La.—Wheeling Pottery Co. v. 
Levi, 19 So. 752, 48 La.Ann. 777. 

Selection of property by debtor see 
supra 9 96. 
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lied, at any time before the return day, to make eueh 
further levlee ae may be neceeeary to eatlefy the execu¬ 
tion. 

The rule is universally recognized that an of¬ 
ficer, notwithstanding a prior levy, is authorized, 
at any time before the return day of the writ, to 
make such further levies on the property of the 
judgment debtor as may be necessary to satisfy 
the execution in his hands but an insufficient 
levy cannot be fortified by a levy made after the 
return of the execution.^* A direction to levy on 
only a part of the debtor's property does not pre¬ 
vent a subsequent levy under the same writ on oth¬ 
er property of the debtor.^® 

Where sufficient property is levied on. Where an 
officer has once levied on the property of the debt¬ 
or, sufficient to satisfy the execution, he cannot 
make a second levy, but must pursue the first levy 
until it has been disposed of, and until it is satis¬ 
factorily shown that the first levy is unavailing.®® 
This is the rule, at least, as to a levy on personal 
property,®! although the general rule as to land is 
that a levy thereon, of whatever value, while un¬ 
disposed of, does not operate as a bar to subse¬ 
quent attempts to enforce the collection of the 
judgment ;®2 but in some jurisdictions no distinc¬ 
tion is made between realty and personalty, and 
until an apparently sufficient levy whether on land 
or personal properly is disposed of, a second or 
further levy cannot be made.53 However, even 
as to personal property, the satisfaction is priraa 


facie only, and the sheriff has a large discretion 
in determining whether a second levy may be made, 
because the sufficiency of the property first taken 
cannot be ascertained with certainty until the 
sale.®4 So also if the first levy is unproductive, for 
example, if the property is restored to the debtor 
and the levy is raised, the officer is authorized to 
make an additional levy.®® 

Property of joint defendants. Where an execu¬ 
tion issues on a judgment against two or more joint 
defendants, or a principal and surety, and the ex¬ 
ecution is levied on the property of one of defend¬ 
ants or the principal, but nothing is realized under 
such levy, the fact of the former levy will not in¬ 
validate a subsequent levy on and sale of the prop¬ 
erty of the other codefendant or surety;®® but it 
has been held that where there arc two joint debt¬ 
ors and a levy has been made on sufficient prop¬ 
erty of one of them, the levy cannot be counter¬ 
manded for the purpose of levying for the whole 
debt on the individual property of the other debt- 

or.®7 

§ 104. - Notice of Levy 

Where the statute so provides a Judgment debtor 
Is entitled to notice of a levy on his property. 

In some jurisdictions the judgment debtor is by 
statutory enactment entitled to notice of levy on 
his property, at least if land is levied on;®® but 
in other jurisdictions such notice is not required.®® 


47. Ill.—Everlngham v. Ottawa Nat. 
City Bank, 17 N.E. ?6, 124 Ill. B2'7. 

23 C.J. p 450 note 36. 

Abandonment of levy and re-levy see 
Infra § 111. 

Allas and pluries writs see supra S 
85. 

48. N.J.—Canfield v. Browning, 55 
A. 101, 60 N.J.Law 5^53. 

49. N.J.—Moses v. Thomas, 26 N. 
J.Law 124, affirmed 26 N.J.Law 
B70. 

bOi Ind.—Lindley v. Kelley, 42 Ind. 
294. 

23 C.J. p 4'50 note 39. 

Levy as satisfaction of Judgment 
see the C.J.S. title Judgments S 
673, also 34 C.J. p 717 note 48'-p 
719 note 73. 

51. Ill.—Harris v. Evans, 81 Ill. 419. 
23 C.J. p 450 note 40. 

60. fl.D. — ^Wood V. Conrad, 60 N.W. 

>903, 2 S.D. 406. 

23 C.J. p 451 note 41. 

83. Ind.—Neff v. Hagaman, 78 Ind. 
57. 

23 C.J. p 451 note 42. 

64. N.Y.—Denvrey v. Pox, 22 Barb. 
522. 

23 C.J. p 451 note 43. 


55. N.C.—Douglas v. Mitchell, 7 N. 
C. 239. 

23 C.J. p 451 note 44. 

56. Ind.—Starry v. Johnson, 32 Ind. 
43>8. 

23 C.J. p 451 note 4'5. 

57. N.Y.—McChain v. McKeon, 9 N. 
Y.Super. 645. 

58. La.—Fidelity & Casualty Co. of 
New York v. General Motors Ac¬ 
ceptance Corporation, App., 152 So. 
692—^Martel v. Bovlra, 8 La.App. 
'38'5—Childers v. Adair, 5 La.App. 
212 . 

2’3 C.J. p 461 note 48. 

Notice before levy see supra { 95. 
Notice of levy on choses in action 
and corporate stock see supra S9 
9'8, 99. 

Notice of sale see infra 9 211. 

Notice to pereoiL la poeeeeeloa 

(1) In some Jurisdictions, by vir¬ 
tue of statute, written notice of a 
levy on land should be given to the 
tenant. If any, In possession of the 
land.—Clark v. C. T. H. Corporation, 
1-8*4 S.E. 5‘92. 181 Ga. 710—Mulling 
V. Bank of Cobbtown, 136 S.E. 222, 
86 Ga.Apip. 55. 

(2) If the Judgment debtor Is In 
possession of the land levied on, no-' 
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' tlce of levy should be given to him. 
—Haynes v. Arnold, 114 S.E. 360, 
154 (Ja. 377. 

(3) Notice to third person in pos¬ 
session of debtor's personalty see 
supra 9 97 b (>8). 

Nenewal of notloo 

Change of date of execution sale 
does not necessitate issuance of new 
notice of seizure.—^Austin v. Cur¬ 
rie. 134 So. 723, 1'6 La.App. 375. 

Defect* la notice of seliare which 
do not mislead the persons involved 
are not necessarily fatal to the eeiz- 
ure.—Concordia Oil & Gas Co. v. 
Keenan, La.App., 153 So. 549. 

59l Md.—State v. Boulden, 57 Md. 

314. 

23 C.J. p 451 note 50. 

Za North Dakota the law does not 
require the service of a notice of 
levy of execution on real estate, on 
the Judgment debtor, although that 
practice la usually followed. Even 
If such notice were required. It 
would be sufficient if it complied 
with Comp.L.liSil3 9 7'649, relating 
to the levy of attachments, which 
merely requires a description of the 
property levied on.—^Finch, Van 
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The statutory provisions as to such notice vary in 
the different states, notice of the levy being re¬ 
quired, under some statutes, only where the prop¬ 
erty sought to be levied on is situated in a county 
other than that of the residence of the judgment 
debtor, or than that from which the execution is¬ 
sued and under other statutes, only when the 
judgment debtor is in actual occupation and pos¬ 
session of the property and under still others, 
where the officer levies on property of joint debtors 
in the possession of one of them, notice of the levy 
must be given to the other joint debtors.®^ One 
to whom the debtor has made a fraudulent convey¬ 
ance of his land, however, is not entitled to no¬ 
tice.®® 

Effect of failure to give notice. The better doc¬ 
trine is that the failure of the officer to give due 
notice of the levy to the judgment debtor, or his 
tenant in possession, where so required by statute, 
is a mere irregularity and does not render the sale 
made thereunder void;®^ but there arc authorities 
to the effect that such a sale is invalid,®® and that 
a debtor not served with such notice is not affected 
by proceedings to obtain a forced sale.®® 

Service, Under statutes requiring service of no¬ 
tice of the levy on the judgment debtor, it has been 
usually held that this service must be on the judg¬ 
ment debtor personally, or his authorized agent.®^ 
It is not sufficient to serve it on a tenant residing 
on the premises,®® unless the debtor resides out of 
the state;®® or to serve it on the debtor’s attorney, 
if the debtor himself is within the state.'^® 


§ 105 

Waiver. The statutory notice required to be giv¬ 
en to the judgment debtor is for his benefit exclu¬ 
sively, and may be waived by him without preju¬ 
dicing the rights of a purchaser or vitiating his 
title.'^l Waiver of notice on the part of the judg¬ 
ment debtor will be presumed from various acts, 
such as the execution of a forthcoming bond,*^2 
appearance in person or by agent at the sale and 
bidding on the property,^3 or the voluntary point¬ 
ing out of property for levy.74 

§ 105. -Entry or Indorsement of Levy 

a. In general 

b. Time of indorsement 

c. Formal requisites 

d. Contents 

e. Amendment 

f. Construction 

g. Conclusiveness 

a. In General 

In tome Jurisdictions an indorsement of the levy 
on the writ Is essential to perfect the levy. 

In making a levy, it is usual for the officer to in¬ 
dorse his levy on the writ, which indorsement does 
not constitute a levy, but is merely evidence of it.*^® 
An indorsement of the levy is highly proper and 
is to be recommended in all cases, whether it is 
actually necessary or not;76 and in a number of 
jurisdictions, sometimes by force of statute, it is 
essential to a levy on land that the sheriff should 
make an indorsement of his levy,'^^ although it 
has been held that an omission of such indorse¬ 
ment may be cured by the return.^® In other ju- 


Slyck & McConvillo v. Jackson, 2'20 
N.W. 130, 57 N.D. 17. 

60. Mo.—Harness v. Cravens, 28 S. 
W. 971, 12'6 Mo. 233. 

23 C.J. p 451 note 62. 

61. Tcnn.—Cooper v. Cooper, 124 S. 
W.2d 264, 22 Tenn.App. 473. 

23 C.J. p 4'51 note 53. 

62. Ky.—Williams v. Smith, 4 Bush 
5'40—^Payne v. Pollard, 3 Bush 127. 

63. Tenn.—Cooper v. Cooper, 124 S. 
W.2d 264, 22 Tenn.App. 473. 

66 . Ga.—Haden v. Liberty Co., 188 

S. E. 29, i'83 Oa. 20fl—Clark v. C. 

T. H. Corporation, 184 S.E. 592, 
181 Ga. 710—Mulling: v. Bank of 
Cobbtown, 135 S.E. 222, 36 Qa. 
App. 55. 

23 C.J. p 452 note 65. 

65. Ky.—Williams v. Smith, 4 Bush 
640—Payne v. Pollard, 3 Bush 127. 

08. La.—Graft v. Maylan, 2*8 La. 
Ann. 75. 

07. La.—Fidelity & Casualty Co. of 
New York v. General Motors Ac- 

33 C.J.S.-17 


ceptance Corporation, App., 152 So. 
692. 

23 C J. p 452 note 58. 

68. Tenn.—Lafferty v. Conn, 3 

Sneed 221. 

23 C.J. p 4'52 note 69. 

69. Pa.—Evans v. Sid well, 9 Lane. 
Bar 113. 

70. La.—Lockhart v. Harrell, $ La. 
Ann. 530. 

71- La.—McDonogrh v. Garland, 7 
La.Ann. 143—Lockhart v. Harrell, 
'6 La.Ann. 530. 

72. Ky.—Williams v. Smith, 4 Bush 
540. 

73. La.—Walker v. Allen, 19 La. 
307. 

74. La.—Hewitt v. Stephens, 5 La. 
Ann. 640. 

76. Ga.—Ayers v. State, 6-9 S.K 924, 
3 Ga-App. 30'6. 

23 C.J. p 452 note 67. 

76. Mich.—Vroman v. Thompson, 16 
N.W. 808, 51 Mich. 462. 

23 C.J. p 452 note 66. 

77. Iowa.—Cramer v. McDonald, 239 
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N.W. 101, 213 Iowa 454—Ebinger 
V. Wahrer, 23S NW. 587, 213 Iowa 
84—Farmers* Sav. Bank of Rhodes 
V. Malllcoat, 2218 N.W. 272, 209 
Iowa 335. * 

23 C.J. p 452 note 6'8. 

S^eeralisiiLer act 

That there was a failure to com¬ 
ply with statutory provisions in ref¬ 
erence to Indorsement of levy on 
execution did not render execution 
invalid, in view of act legralizing all 
prior execution sales in which execu¬ 
tion officer had failed to make en¬ 
tries.—Nelson v. Hayes, 269 N.W. 
8*61, 222 Iowa 701. 

Buzdsn of proof 

Objecting: party has burden to af¬ 
firmatively establish officer's failure 
to comply with statute requiring 
indorsements on execution.—North¬ 
western Mut. Life Ins. Co. of Mil¬ 
waukee, Wis., V. Block, 249 N.W. 
395, 216 Iowa 40'1. 

78. Colo.—Herr v. Broad well, 89 P. 

70, 5 Colo.App. 467. 

23 C.J. p 452 note 69. 
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risdictions, however, it has been held unnecessary 
in levying on realty to indorse the l^-vyJ® 

Levy on chattels. In some jurisdictions, some¬ 
times by force of statute,kit is necessary to indorse 
on the writ a levy on chatjilels,8<> but in other juris¬ 
dictions this is not required to perfect the levy.^i 

b. Time of Indorsement 

In the absence of contrary atatifte an Indoreement of 
the levy may be made at any time before the return 
day of the writ. 

Although it is necessary in some jurisdictions, 
under statutes so providing, that an indorsement 
of the levy should be made on the writ at the time 
the levy is made,®2 the general rule, in the absence 
of contrary statute, is that the indorsement may 
be made at any time before the return day of the 
writ.*® It has been held that an indorsement after 
the return day, considered as the levy and not the 
mere evidence thereof, is insufficient.*^ 

c. Formal Bequisites 

The levy of execution may be Indorsed on the writ 
Itself or on a paper attached thereto; and It Is the better 
practice for the officer to sign the entry. 

The levy of execution may be indorsed on the 
writ itself** or on a separate piece of paper at¬ 
tached thereto.** It is insufficient, however, to in¬ 


dorse the levy in a book or on a loose sheet of pa¬ 
per ;*? but the officer may make a memorandum 
of his levy on a separate piece of paper, and there¬ 
after, before the return of the writ, copy the mem¬ 
orandum on the writ.** 

Signature, It is the better practice for the offi¬ 
cer to sign the entry;** but it has been held that 
the indorsement need not be sig^ned separately 
from the return,** and that, in the absence of ex¬ 
press statutory provision, the omission of the sig¬ 
nature of the officer from his indorsement made 
on the writ is a mere irregularity and not fatal to 
the levy, and the officer may amend the indorse¬ 
ment by adding his signature thereafter.*^ 

d. Contents 

(1) In general 

(2) Description of property 

(3) Statement as to ownership and in¬ 

terest 

(1) In General 

In indorsing his levy on the writ the officer should 
state what was done by him in making it. 

In indorsing his levy on the writ the officer 
should state what was done by him in making it.*® 
It is not necessary, however, that he should use 


79. Mich.—^Vroman v. Thoniipson, 1*6 
N.W. 808. 61 Mich. 462. 

2'3 C.J. p 452 note 70. 

80. Iowa.—'Northwestern Mut. Life 

Ins. Co. of Milwaukee. Wls.. v. 
Block, 24« N.W. 395, 2tt6 Iowa 401 
—Cramer v. McDonald, 239 N.W. 
101, 213 Iowa 454—Ebinger v. 

Wahrer, 238 N.W. 587, 213 Iowa 84 
—Farmers* Sav. Bank of Rhodes 

V. Mallicoat. 2*28 N.W. 272, 209 
Iowa 335. , 

23 C.J. p 453 note 71. 

81. In, Fennaylvaala the sheriff is 
not required to indorse on a writ of 
fieri facias a schedule of the per¬ 
sonal property levied on.—Weiden- 
saul V. Reynolds, 4*9 Pa. 73—Colvin 
V. Crown Coal & Coke Co., 90 Pa- 
Super. 560. 

88. Iowa.—Nelson v. Hayes, 2'6'9 N. 

W. Sq*!, 222 Iowa 701—^Richardson 

V. Rusk, 245 N.W. 770, 216 Iowa 
470—Cramer v. McDonald, 239 N. 

W. 101, 213 Iowa 464. 

of six day* 

Officer's return not indorsed on 
or appended to execution six days 
after alleged levy was not "indorsed 
at time of act" within statute.— 
Farmers* Sav. Bank of Rhodes v. 
Mallicoat, 228 N.W. 272, 209 Iowa 

m. 

Fvsraiiptloii 

Where the date of levy is recited 


in the indorsement, the presumption, 
in the absence of evidence to the 
contrary, is that the officer made 
the indorsement on the date when 
the levy was made.—Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis. V. Block, 249 N.W. 39’5, 216 Iowa 
401—Cramer v. McDonald, 239 N.W. 
101, 213 Iowa 45-4—Ebinger v. Wah¬ 
rer. 238 N.W. 587. 213 Iowa 84. 

83. Mo.—Duncan v. Matney, 29 Mo. 
368. 77 Am.D. 576. 

23 C.J. p 453 note 73. 

84. N.C.—Barden v. McKlnne, 11 N. 
C. 279, 15 Am.D. '519. 

23 C.J. p 453 note 74. 

85. N.J.—Scott v. Wuest, 122 A. 
•241, 98 N.J.Law 572. 

88L N.J.—Scott V. Wuest, supra. 

23 C.J. p 4*53 note 79. 

87- N.C.—Dickson v. Peppers, 2-9 N. 
C. 429. 

23 C.J. p 453 note 77. 

Entry on snenmhranoo hook in 
clerk's office is insufficient.—Ebing:- 
er V. Wahrer, 238 N.W. 587, 213 Iowa 
84. 

88. Mo.—Duncan v. Matney, 29 Mo. 
368, 77 Am.D. 676. 

89. Ga.—Cooney v. Atlanta, 70 S.E. 
960, m Ga. 118. 

23 C.J. p 457 note 26. 

Mdastiir* hy deputy 
Levy on farm held valid where 
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complete return had been siigrned by 
sheriff, although entry as to receipt 
of execution and levy was irregular 
in so far as signature was made 
by deputy sheriff in his own name 
instead of in name of sheriff by 
deputy.—Nelson v. Hayes, 26-9 N.W. 
8-61, 222 Iowa lOl. 

90. Iowa.—Nelson v. Hayes, supra. 
Tex.—Miller v. Alexander, 13 Tex. 

497, 65 Am.D. 73. 

91. Ga.—Sharp v. Kennedy, 50 Ga. 
208. 

23 C.J. p 458 note 27. 

93. Iowa.—Ebinger v. Wahrer, 2318 
N.W. 687, 2'13 Iowa 84—Farmers* 
•Sav. Bank of Rhodes v. Mallicoat, 
228 N.W. 272, 209 Iowa 335. 
Contents of return generally see in¬ 
fra 8 3'21. 

Notio* of levy 

CD It has been held that an at¬ 
tempted levy on corporate stock is 
void where the entry does not show 
service of notice of levy on the prop¬ 
er corporate officers as required by 
statute.—Cramer v. McDonald, 23i9 
N.W. 101, 213 Iowa 464. 

(2) But it has also been held that 
the entry need not state that notice 
of the levy was given to the party 
in possession, even though such no¬ 
tice is required by statute.—Keaton 
v. Farkas, 70 S.E. lUO, 186 Qa. 18'8-~ 
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technical precision in describing the acts per¬ 
formed, and it is sufficient if it appear, by rea¬ 
sonable construction, that everything necessary to 
constitute a valid levy has been performed but 
the fact of a levy must be stated in positive terms, 
and cannot be left to implication.^^ Whether the 
indorsement shows a sufficient levy is a question of 
law for the court.®® 

Time of seizure. It is not necessary that the 
time of the seizure should be mentioned®® unless 
required by statute.®*^ If the month and year are 
staled the omission of the day has been held not 
fatal.®® The dating of a levy before the date of 
the issuance of the execution, being an evident 
clerical mistake, will not vitiate the levy.®® 

Time of entry. Generally the date on which the 
entry is made need not be stated.^ 

Place of levy. Unless required by statute, it is 
not necessary to state where the levy was made.® 

(2) Description of Property 

(a) In general 

(b) Description of land 

(c) Description of personal property 

(a) In General 

statutory requirements as to description of the prop¬ 
erty levied on must be substantially compiled with In 
Indorsing a levy. 

Statutes prescribing the manner in which proper¬ 
ty levied on shall be described in an indorsement 
of the levy must be substantially complied with.® 


(b) Description of Land 
aa. In general 

bb. Aider by, or reference to, other in¬ 
struments 

aa. In General 

Land levied on should be properly described In the 
indorsement of the levy. 

Although the sheriff need not have the prem¬ 
ises surveyed,^ yet the premises levied on should 
be properly described in the indorsement of the 
levy, and it is not sufficient merely to indorse the 
fact of a levy.® While the facts of the particular 
case largely govern the decisions holding certain 
descriptions of land sufficiently definite and cer¬ 
tain,® as well as those holding the descriptions in¬ 
sufficient,*^ the governing rule is that the premises 
must be described with sufficient particularity and 
distinctness to enable a purchaser to know what 
he is buying, and to enable the officer to put the 
purchaser into possession of the right property,® 
but technical accuracy or great particularity is 
not required.® The description is sufficient if it 
enables one to locate the property and identify it 
when found.i® The description need not be as ac¬ 
curate as where lands are sold for taxes,or as is 
employed in a deed or conveyance,l® but it is suf¬ 
ficient if it would have passed title in an ordinary 
deed.i® A defective description of certain tracts 
of land indorsed on the writ will not vitiate the 
levy with regard to such tracts as are fully and 
properly described in the indorsement.^^ A party 
may be estopped from questioning the sufficiency 
of the description in the levy.i® 


Hopson V. Stuart Lumber Co., 95 S. 
E. lOlS, 22 GaApp. 3*92. 

93« Conn.—Bissell v. Nooney, 33 
Conn. 411. 

94. U.S.—Scrlba v. Deanes, C.C.Va., 

2*1 P.Cas No.l2,5«9, 1 Brock. 166. 

96. S.C.—Tyler v. Williams, 31 S.E. 

'298, 53 S.C. 367. 

96. Ky.—Scott v. Scott, 3 S.W. 598, 

15 S.W. 423, 85 385, 9 Ky.L. 

363. 

23 C.J. p 453 note 81. 

97. Iowa.—^Northwestern Mut. Life 
Ins. Co. of Milwaukee. Wls. v. 
Block. 249 N.W. 395, 216 Iowa 401 
—Ebinaer v. Wahrer, 238 N.W. 
687, 213 Iowa 84. 

28 C.J. p 463 note 82. 

98. Ga.—Solomon v. Harp, 25 S.E. 
402, 99 Ga. 238. 

99. Ga.—Jones v. Williams, 161 S. 
E. 695, 696, 40 Ga.App. 819, citina 
Ctorpus Jniis. 

Mo.—^Porter v. Mariner, 60 Mo. 364. 

1. Iowa.—Eblnaer v. Wahrer, 238 N. 
W. 687, 213 Iowa 84. 


2. Pa.—Horning v. Harnish, 16 Pa. 
Dist. 70. 

3. N.C.—Chasteen v. Phillips, 49 N. 
C. 469. 69 Am D. 760. 

23 C.J. p 463 notes 87, 88, p 464 note 
89. 

4. S.C.—Cain v. Maples, 19 S.C.L. 
304. 26 Am.D. 184. 

23 C.J. p 464 note 90. 

5. Ga.—Burson v. Shields, 129 S.E. 
22. 160 Ga. 723. 

N.J.—Predd v. Darnell, 162 A. 236, 
107 N.J.Eq. 249. 

23 C.J. p 454 note 91. 

6 . Ga.—Terrell v. Gould, 148 S.E. 

616, 168 Ga. 607—Burson v. 

Shields. 129 S.E. 22, 160 Ga. 723. 

23 C.J. p 464 note 92. 

7. U.S.—^In re Brinn, D.C.Ga., 262 
F. 627. 

23 C.J. p 454 note 93. 

& Ga.—Burson v. Shields, 129 S.E. 

22, 160 Ga. 723. 

23 C.J. p 464 note 94, 
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9. N.J.—Wills V. McKinney, 41 N. 
J.Law 120. 

23 C.J. p 456 note 95. 

10. Ga.—Burson v. Shields, 129 S.E. 
22. 160 Ga. 723. 

23 C.J. p 455 note 96. 

11. Iowa.—McCormick v. McCor¬ 
mick Harvesting Mach. Co., 95 N. 
W. 181, 120 Iowa 693. 

18. Pa.—Inman v. Kutz, 10 Watts 
90. 

23 C.J. p 455 note 98. 

13. Iowa.—McCormick v. McCor¬ 
mick Harvesting Mach. Co., 95 N. 
W. 181, 120 Iowa 693. 

Ky.—Taylor & Crate v. Asher, 4 S. 
W.2d 385, 223 Ky. 674. 

14. Vt.—Cleveland v. Allen, 4 Vt. 
176. 

15. Ga.—Stinson v. Hirsch, 58 S.E. 
1011, 125 Ga. 149. 

23 C.J. p 466 note 2. 

Waiver and estoppel generally see 
infra S 108. 
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Less particidarity Yequired than in case of ex¬ 
tent. Where a levy is made on land, to be fol¬ 
lowed afterward by a sale, such great strictness is 
not required in describing the premises as is neces¬ 
sary where land is extended, because the object of 
the extent is to pass the title.^^ 

Repugnant and false description. The court will, 
if necessary to make the description certain, reject 
or reform so much of it as is repugnant or false.^^ 

Quantity of land taken. Although the quantity 
of land is looked to, as it is in construing a deed, 
yet a mere statement as to the quantity of land tak¬ 
en, and its ownership, is too vague and uncertain.^* 

Metes and bounds. It is in general sufficient to 
describe land by metes and bounds; for example, 
to state that the land adjoins that of named per¬ 
sons, or that it is situated on a watercourse, etc.i® 
When some particulars of a boundary line of land 
levied on are erroneously recited in the indorse¬ 
ment on the writ, and yet from the whole descrip¬ 
tion the premises levied on can be definitely ascer¬ 
tained, the levy is valid.20 

Legal subdivisions. Where land has been platted, 
the better description, if not the necessary one, is 
by reference to the plat, stating the number of the 
lot and block as given on the plat, together with 
such other descriptive facts as may be necessary to 
identify it.^l 

Description applicable to more than one tract. 
A levy which contains a description applicable to 
more than one piece of land is insufficient and 
where a levy is made on a portion of a tract of 
land, which tract of land is properly described, 
the levy is insufficient if the particular portion of 
the tract is not specifically described,23 


83 C.J.S. 

bb. Aider by, or Reference to, Other In¬ 
struments 

Land levied on may be deecribed In the Indorsement 
of the levy by reference to writings of record accurately 
describing It. A defective description In the Indorse¬ 
ment may sometimes be cured by a proper description In 
a claim affidavit or the sheriff’s deed. 

It is not necessary that land levied on should 
be described in the indorsement of the levy by 
metes and bounds, and it is sufficient to describe it 
by reference to deeds or other writings of record 
in which the land is accurately described but 
the levy cannot be aided by a reference made in 
the levy to the newspaper advertisement of the 
fiale.25 

Claim affidavit. A defect in the levy may be 
cured by recitals in the claim affidavit.^® 

Sheriff's deed. The purchaser’s title does not 
rest on the levy alone, but also on the sheriff’s 
deed, and the latter instrument may sometimes be 
relied on to cure defects in the levy,27 although 
there is authority to the contrary.28 In any event, 
where the description in the sheriff’s deed is in¬ 
definite and unreliable, or inconsistent with or re¬ 
pugnant to the levy, it cannot aid a defective de¬ 
scription in the levy.23 

(c) Description of Personal Property 

Personal property levied on should be described In 
the Indorsement of the levy with particularity and dis¬ 
tinctness. 

Personal property levied on should be described 
in the indorsement of the levy with particularity 
and distinctncss.20 

(3) Statement as to Ownership and Interest 

Generally an entry of a levy on land should show 
whose land was levied on, particularly where the execu¬ 
tion is against several defendants; and where a levy 
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le. N.H.—Howard v. Daniels, 2 N. 
H. 137. 

17. Ga.—Burson v. Shields, 129 S. 
E. 22, 160 Ga. 723. 

28 C.J. p 456 note 4. 

18. Ga.—Collins v. Dixon, 72 Gfu 
476. 

28 C.J. p 455 note 6. 

19. Ga.—^Burson v. Shields, 129 S. 
E. 22, 160 Ga. 723. 

28 C.J. P 466 note 6. 

98. Ga.—Burson v. Shields, supra. 

23 C.J. p 466 note 7. 

81. Ga.—Young v. Germania Sav. 

Bank, 64 8.E. 662, 132 Ga. 490. 

28 C.J. p 456 note 8. 

88. Ga.—^Miller v. Brooks, 47 S.E. 

646, 120 Ga. 282. 

28 C.J. p 466 note 9. 


83. U.S.—Gault v. Woodhridge. C. 
C.OhIo, 10 P,Cas.No.6,275, 4 Mc¬ 
Lean 329. 

23 C.J. p 456 note 10. 

84, Ky.—Taylor & Crate v. Asher, 
4 S.'W’.2d 386, 387, 223 Ky. 674, cit¬ 
ing Oorxms Juris. 

Tex.—Gutierrez v. Rodriguez, Civ. 

App., 137 S.W.2d 220. 

23 C.J. p 456 note 11. 

86. Tenn.—Taylor v. Cozart, 4 
Humphr. 433, 40 Am.D. 665. 

23 C.J. p 466 note 12. 

86. Ga.—Shelton y. Shelton, 68 S. 

E. 481, 184 Ga. 681. 

23 C.J. p 466 note 18. 


App., 66 S.W.2d 777, error dis¬ 
missed. 

23 C.J. p 466 note 14. 

88. Beasou for ml# 

Where levy on land is void for 
lack of proper description, defect 
cannot be cured by proper descrip¬ 
tion in deed made by sheriff in sale 
under levy, because deed would not 
conform to levy.—Burson v. Shields, 
129 S.E. 22, 160 Ga. 723—Brown v. 
Moughon, 70 Ga. 766. 

99. Ohio.—Throckmorton v. Moon, 
10 Ohio 42. 

Tenn.—Helms v. Alexander, 10 

Humphr. 44. 

80. Ga.—Crawford v. State, 90 S.E. 

1043, 19 Ga.App. 97. 

23 C.J. p 467 note 24* 


87. Tex.—Downs v. Wagnon, Civ. 
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It made on property In which third ptreone are intereeted 
the entry should specify the interest levied on. 

In levying an execution against a sole defendant, 
it is not necessary to state in the indorsement of 
the levy the ownership of the property seized 
since it is to be assumed that the officer pursued 
the authority given him, and levied on no other 
land than that belonging to the debtor; but it is 
the better practice to state that the property was 
levied on as the property of the judgment debtor,31 
and if the property stands in the name of another 
it may be described as the property of the debtor,32 
and need not be described as fraudulently standing 
in the name of such other.33 Where the execution 
is against several defendants, the entry of levy 
must show whose land was levied on.34 

Defendant's interest in the land taken. A levy 
on a tract of land generally, without stating the 
debtor's interest therein, embraces whatever inter¬ 
est the debtor has in it, unless there is something 
in the levy restricting it to a particular part or 
share of the land, 35 and is ordinarily sufficient as 
a levy on a fee simple in the land.36 However, a 
levy on property in which others besides defend¬ 
ant arc interested should specify the interest levied 
on,37 unless such fact appears from other recitals 
in the writ.33 

e. Amendment 

An indorcament of a levy may be ameiKled In a proper 
caee. 
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While an execution is still in the hands of the 
officer, and before it has been returned, the officer 
may amend his entry of levy without leave of 
court ;32 but such an amendment cannot be made 
without leave of court by the officer after the ex¬ 
piration of his term of office,40 nor can it be made 
by the officer's successor.^i After the return, no¬ 
tice to plaintiff and leave of court is usually nec¬ 
essary,^ 2 but the court, on proper motion, will 
usually allow such amendment to be made nunc 
pro tunc,43 and it has been held that an amendment 
may be made on the court's own motion.^4 Pq|. 
any vagueness, uncertainty, or defects of descrip¬ 
tion in the levy, the proper remedy is to apply to 
the court for leave to have the levy amended.^® 

f. Construction 

General rules of construction apply to the construction 
of an entry of levy. 

The rules and principles governing the construc¬ 
tion of an ordinary deed of conveyance arc ap¬ 
plicable to the interpretation of a description con¬ 
tained in a levy.^3 The various indorsements on 
the writ are to be construed together.^ 7 Where 
the language is capable of two meanings, the con¬ 
struction most favorable to the purchaser will be 


31. Ga.—Falrcloth v. Taylor, 96 S. 

E. 689, 147 Ga. 787. 

23 C.J. p 456 note 16. 

Partioular sntriss held snJnoieBt 

(1) Redial by levying officer In 
entry of levy that property was 
levied on according to law Is equiva¬ 
lent to allegation that property lev¬ 
ied on belonged to defendant in exe¬ 
cution, since all public officers are 
presumed to perform their duties ac¬ 
cording te law.—Bennett v. Barr, 176 
S.E. 681, 49 Ga.App. 831. 

(2) Tho entry of levy on execution 
dated and signed by sheriff, which 
stated *T have this day executed the 
within fl. fa. by levying upon the 
within described property. Tenant 
in possession notified,,” was sufficient 
levy on land as property of defend¬ 
ant in execution under general Judg¬ 
ment and execution.—Dwight v. 
Acme Lumber & Supply Co., 6 S.E. 
2d 586, 189 Ga. 473. 

38. Mass.—Clark v. Chamberlain, 13 
Allen 257. 

28 C.J. p 457 note 17. 

33. Mass.—Berry v. Oates, 56 N.E. 

681, 176 Mass. 378. 

31, Ga.—Clark v. C. T. H. Corpora¬ 
tion, 184 S.E. 692, 181 Ga. 710. 

23 Cjr, p 467 note 19. 


Failure to designate proper owner 

"Where sheriff's deed declared that 
land was sold as property of P, but 
levy on fieri facias described tract 
as property of J, and there was no 
entry of levy ms property of F. sher¬ 
iff’s deed, under Civ.Code 1910 S 
6026. was insufficient to divest title, 
of owner and convey it to grantee 
named in deed.—Hines v. Lavant, 
123 S.E. 611, 158 Ga. 336. 

35. PiL—Inman v. Kuts, 10 Watts 
90. 

23 C.J. p 467 note 20. 

36. Ga.—Clark v. C. T. H. Corpora¬ 
tion. 184 S.E. 692, 181 Ga. 710. 

23 C.J. p 467 note 21. 

37. Ga.—Clark v. C. T. H. Corpora¬ 
tion, supra. 

23 C.J. p 467 note 22, p 448 note 11. 
Bpecifloatlon snAoisnt 
Levy, on "one-fifth undivided in¬ 
terest in" land was held not void for 
insufficient description of debtor's 
interest therein, although not men¬ 
tioning outstanding life estate.— 
Floyd V. Braswell, 166 8.R 66, 46 
Ga.App. 726. 

38. Ga.—Thornton v. Ferguson, 67 
S.E. 97, 133 Ga. 825, 134 Am.S.R. 
226. 

23 C.J. p 457 note 28. 
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39. Oa.—Manley v. McKenzie, 57 S. 
E. 705. 128 Ga, 347. 

23 C.J. p 458 note 28. 

40. Ga.—Manley v. McKenzie, su¬ 
pra. 

41. Ga.—Hudspeth v. Scarborough, 
69 Ga. 777. 

23 C.J. p 458 note 30. 

48. N.J.—^Wills V. McKinney, 41 N. 
J.Law 120. 

43 Ga.—Dormlney v. De Lang, 61 
S.E. 475, 130 Ga. 618, 124 Am.S.R. 
193. 

23 C.J. p 458 note 32. 

Xieave to amen d is properly re¬ 
fused where too much time has 
elapsed between the time of levy 
and the offer to amend, especially 
where the rights of third persons 
are involved.—Cramer v. McDonald, 
239 N.W. 101, 213 Iowa 464. 

44. Ga.—Hollis v. Rodgers, 31 S.E. 
783, 106 Ga. 13. 

45. Pa.—Donaldson v. Danville 
Bank. 20 Pa. 245. 

43 Mass.—Baker y. Baker, 125 
Mass. 7. 

23 C.J. p 458 note 36. 

47. Ky.—Scott V. Scott. 8 S.W. 598, 
6 S.W. 423, 86 Ky. 385, 9 Ky.L. 368. 
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adopted,as will also a construction making the 
levy and sale regular and valid.^^ 

g. Oondnaiveness 

An Indorsement of levy Is prims facie evidence of 
the levy therein recited, and cannot be contradicted by 
plaintiff or the officer. 

An indorsement of a levy made on the writ of 
execution by the officer is prima facie evidence of 
the levy therein recited,50 and cannot be contradict¬ 
ed by plaintiff or the officer.5i The levy is con-' 
elusive as to the right or interest in the property 
taken, and the sheriff cannot sell, nor can the pur¬ 
chaser acquire, any greater estate than that em¬ 
braced in the levy.®^ 

§ 106. —- Inventory and Appraisement 

a. Inventory 

b. Appraisement 

a. Inventory 

It Is sometimes required that an officer levying on 
personal property shall make an Inventory of the per¬ 
sonalty levied on. 

The rule is laid down in some of the cases that 
it is the duty of the officer levying on personal 
property of a judgment debtor to make an inven¬ 
tory of the goods and chattels levied on.®^ How¬ 
ever, unless otherwise provided by statute,5^ the 
failure of the officer to make an inventory of the 
goods levied on will not invalidate the levy, but 
will only render the officer liable for any dam¬ 
ages resulting from his failure to perform his du- 
ty.55 An officer who has levied on a sealed par¬ 
cel or locked box may open the parcel or box to 
inventory the contents.®® 


Where part of propetty is exempt The rule has 
been laid down that in levying on property of a 
judgment debtor, of which a certain amount is ex¬ 
empt by statute, failure to make the inventory re¬ 
quired by statute, and to allow the judgment debtor 
to select from the property the amount so exempt¬ 
ed, will invalidate the levy;®^ but where none of 
the property levied on is included in the statutory 
exemption a failure of the officer to make an in¬ 
ventory will not invalidate the levy.®* 

b. Appraisement 

(1) In general 

(2) Waiver 

(3) Notice 

(4) Selection of appraisers 

(5) Proceedings of appraisers 

(6) Setting aside appraisement 

(7) Second appraisement 

(8) Compensation of appraisers 

(1) In General 

Where the statute to requires, an appraisement of 
the property levied on must be made after the levy and 
before sale. 

In some states, statutes provide for an appraise¬ 
ment of the property levied on, after the levy and 
before sale. The purpose of such appraisement is 
to prevent a sale for an amount out of proportion 
to the real value of the property levied on,®* to 
protect the debtor's right of redemption,®® and 
to inform the officer as to the sufficiency of the 
property levied on to satisfy the judgment.®^ 

Real property. No appraisement of real estate 
sold on execution is necessary,®* except in those 


48. Pa.—^Inman v. Kutz, 10 Watts 
90. 

48. Oa.—Griffin v. Wise, 41 S.B. 
1003, 115 Ga. 610. 

sa N.Y.—Cornell v. Cook, 7 Cow. 
310. 

51. Pa.—Hill V. Grant. 49 Pa. 200. 
S.C.—^LAwrence v. Wofford, 17 S.C. 
586. 

SSL Ga.—Parler v. Johnson, 7 S.E. 

317, 81 Ga. 264. 

28 C,J. P 458 note 41. 
ax Tex.—^Mara v. Branch, Civ.App., 
186 S.W. 661. 

28 C.J. p 468 note 42. 

Xmry on Judgmawl dalitor's later- 
«gt la dmemOmaXu aatata was held not 
void because It did not inventory 
property where there was no speclflc 
property allocated to debtor.—^Ther- 
Biold Rubber Co. v. Dixon, 168 A. 
646, 111 N.J.IAW 856. 

64. l>eL—^Farmers* Bank v. Massey, 
1 Del. 186. 


55. Tex.—Mara v. Branch, Civ.App., 
135 S.W. 661. 

23 C.J. p 468 note 44. 

Xa Maw Jersey 

(1) If the officer takes actual pos¬ 
session of the debtor’s chattels, or 
places a keeper in possession, it will 
amount to a valid levy, even though 
no Inventory be taken.—Delaney v. 
Martin. 16 A. 189, 51 N.J.Law 148. 

(2) But an inventory is necessary 
to support a levy resting on con¬ 
structive seizure only.—Delaney v. 
Martin, supra—^Nelson v. Van Ga¬ 
zelle Valve Mfg. Co., 17 A. 943, 45 
N.J.Eq. 694. 

5X R.I.—^Tlllinghast v. Johnson, 82 
A. 788, 34 R.I. 136, 41 L..R.A..N.S.. 
764, Ann.Ca8.1914A 960. 

67. Mich.—^Town v. Elmore, 38 
Mich. 305. 

nm. I 


[within a reasonable time after the 
levy.—Tunis v. Orthwein, 5 Minn. 
377. 

5X Mich.—Ferguson v. Washer, 13 
N.W. 788. 49 Mich. 390 
59. Kan.—Liemen v. Kansas Flour 
Mills Go., 261 P. 427, 122 Kan. 114, 
rehearing denied 253 P. 647, 122 
Kan. 674. 

Inadequacy of price on sale see In¬ 
fra S 233. 

00. Ky.—^Mullins v. Robinson, 9 S. 
W.2d 988, 226 Ky. 648. 

61. Kan.—^Lemen v. Kansas Flour 
Mills Co.. 261 P. 427, 122 Kan. 114, 
rehearing denied 253 P. 547, 122 
Kan. 674. 

ex Xa Kansas 

(1) Under the statutes as they 
existed prior to 1893, an appraise¬ 
ment of realty sold on execution was 
necessary.—Lemen v. Kansas Flour 
Mills Co., supra—23 C.J. p 469 note 
68 . 


The Inventory need only be made 
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states where the statute requires it, in which case 
of course an appraisement is necessary,®® unless 
where, pursuant to statute, judgment is rendered 
to be executed without any relief from appraise¬ 
ment laws;®^ and it is generally held that a sale 
without appraisement, where the statute requires 
an appraisement, is void, unless the judgment un¬ 
der which the execution issues so directs.®® Un¬ 
der some statutes, however, real estate which the 
debtor has conveyed or caused to be conveyed, 
with intent to defraud his creditors, may be sold 
under execution without an appraisement, although 
the original judgment and execution did not so 
provide.®® 

In some jurisdictions an appraisement of the 
rental value of real estate levied on is necessary. 
Thus under the statutes in Pennsylvania it is gen¬ 
erally the duty of the sheriff after levying on any 


real estate to summon an inquest of six men for 
the purpose of ascertaining whether the rents and 
profits of such estate, beyond all reprises, will be 
sufficient to satisfy, within seven years, the judg¬ 
ment on which the execution is issued;®*^ and a 
sale without an inquisition and condemnation, when 
required by statute, is voidable unless the record 
shows a waiver of the right of inquisition,®® al¬ 
though it has been held that if defendant does not 
object to the sale he is estopped from alleging a 
want of inquisition as against a bona fide purchas¬ 
er.®® Where an appraisement or inquisition is re¬ 
quired, it must be had, even though the land is 
mortgaged,*^® or is held adversely.'^! 

Personal property. In some states, by force of 
statute, personal property levied on and adver¬ 
tised for sale on execution must be duly appraised 
before sale.*^® 


(2) But since the repeal in 1893 
of the statutory requirement of ap¬ 
praisal no appraisal is necessary in 
Ihe case of land sold under an ordi¬ 
nary execution.—Lemen v. Kansas 
Flour Mills Co., supra—23 C.J. P 
459 note 53. 

(3) Under a statute so providinf;:. 
however, an appraisal is required 
where a writ is issued directing the 
sale of property previously taken in 
execution and requiring the officer 
to make a further levy if that al¬ 
ready taken is. in his opinion, in¬ 
sufficient to satisfy the Judgment.— 
Lemen v. Kansas Flour Mills Co., 
supra 

(4) But this statute applies only 
to writs of the character therein de¬ 
scribed and not to ordinary execu¬ 
tions.—Lemen v. Kansas Flour Mills 
Co., supra. 

(6) Certain provisions of the ear¬ 
lier statutes relating to appraise¬ 
ment of real estate which were not 
repealed became inoperative because 
of the repeal in 1893 of the section 
requiring such appraisal, and their 
reenactment without change in the 
course of subsequent revisions of 
the code and the general statutes did 
not change their status.—Lemen v. 
Kansas Flour Mills Co., supra. 

zn irehnuilca 

(1) Under existing statutes no ap¬ 
praisal of real estate sold on execu¬ 
tion is necessary.—Conservative 
Savings & Loan Ass’n of Omaha v. 
Anderson, 218 N.W. 423, 116 Neb. 
627. 

(2) Formerly the contrary was 
held under statutory provisions 
which were later repealed.—Reuland 
V. Waugh, 72 N.W. 481, 62 Neb. 3^58. 
23 C.J. p 46*9 note 64. 

03. Ky.—^Mullins v. Robinson, 9 S. 

W.2d 9<8'8, 225 Ky. €43. 


La.—^Austin v. Currie, 134 So. 723, 
16 La.App. 375. 

Okl.—Bell V. Trosper, 77 P.2d 544. 
182 Okl. 316—Guaranty Bank of 
Oklahoma City v. Galbreath, 225 
P. 9‘71. 99 Okl. 9. 

23 C.J. p 459 note 54. 

Allotment and appraisal of home¬ 
stead see the C.J.S. title Home¬ 
steads S9 216—221, also 29 C.J. p 
9T2 note 20-p 97-8 note 81. 
Appraisement of exemption see the 
C.J.S. title Exemptions 9 137, also 
25 C.J. p im note 17-p 144 note 
94. 

Stmlty in land seized on execu¬ 
tion must be appraised.—Hewitt v. 
VolLs, 296 P. 447, 147 Okl. 270. 

UndlTldod iatersat la mlaezal 
rlglits and unaccrued royalties un¬ 
der mineral deed was *'lands and ten¬ 
ements*' under statute requiring ap- 
[ pralsement of "lands and tenements” 
before sale on execution.—Cuff v. 
Koslosky, 25 P.2d 290, 165 Okl. 135. 

64b Ind.—Relly v. Burton, Tl Ind. 
118. 

Okl.—Cherry v. Godard, 64 P.2d 315, 
•179 Okl. 1'58. 

60, Okl.—Cuff V. Koslosky, 25 P.2d 
290. 165 Okl. 135. 

23 C.J. p 459 note 56. 

66. Ind,—Milburn v. Phillips, 34 N. 

E. 983, 36 N.E. 360, 136 Ind. 6180. 
2'3 C.J. p 459 note 61. 

07. Pa.—Levy v. Spitz, 146 A. 548, 
297 Pa. 136—States v. Stapleton, 
14 Pa.Dist. & Co. 177, 79 Pittsb. 
Leg.J. 6. 

23 C.J. p 469 note 64. 

When iaqnlsitloa aad ooadMimatloa 
UBaeoeMNury 

(1) Where estates of uncertain 
duration, such as estates for life 
and contingent interests, are levied 
on, no inquisition or condemnation 
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is necessary to validate the sale 
thereunder.—Stewart v. Kenower, 7 
Watts & S., Pa., 288—23 C.J. p 459 
note 60. 

(2) And under a statute eo pro¬ 
viding no inquisition is necessary in 
connection with the sale of real es¬ 
tate upon a writ of fieri facias is¬ 
sued on a Judgment entered on a 
bond accom*panying a mortgage, se¬ 
cured on the real estate to be sold. 
—Union Trust Co. of TIniontown v. 
Ross, 157 A. 46^, 30<6 Pa. 131—West 
Arch Building & Loan Ass’n v. 
Nichols, 154 A. 703, 303 Pa. 434. 

(3) If an inquisition has been 
held on one fieri facias and the land 
condemned, another Judgment cred¬ 
itor may take out a venditioni ex¬ 
ponas and sell without a new in¬ 
quisition —McCormick v. Meason, 1 
Serg. & R., Po., 92. 

OB. Pa.—Levy v. Spitz, 146 A. 64«, 
297 Po. 136. 

The sale le void 

Pa.—Gardner v. Sisk, 54 Pa. 606— 
Wray v. Miller, 20 Pa. 111. 

23 C.J. p 459 note 54 [c]. 

09. Pa.—Wray v. Miller, 20 Pa. lltt. 

70. Pa.—Naples v. Mmler, T Penr. 
& W. 476. 

71. Pa.—McLaughlin v. Shields, 12 
Pa. 283. 

23 C.J. p 459 note 59. 

72. Iowa.—Minneapolis Threshing 
Mach. Co. V. Beck. 64 N.W. 637, 95 
Iowa 72-6. 

23 C.J. p 459 note 62. 

Property partially exeiapt 

The sheriff must make an ap¬ 
praisement within a reasonable time 
where he levies on personal proper¬ 
ty of a class or species which is ex¬ 
empt from execution to a certain 
amount or value.—^Tullis v. Orth- 
wein, 5 Minn. 377. 
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IVhat law governs. The rule seems to be well 
settled in some states that the statute in force at 
the date of a contract on which judgment has been 
rendered will govern as to the necessity and meth¬ 
od of appraisement of property levied on under 
execution issued on such judgment;*^® but where 
it does not appear when the contract on which a 
judgment is obtained was made the appraisement 
law in force at the date of the rendition of such 
judgment must control.*^^ If the contract was ex¬ 
ecuted and is to be performed out of the state, the 
law in force at the date of the judgment will gov- 
crn.7® 

(2) Waiver 

Generally a debtor may waive hie right to an ap- 
pralaement. 

As a general rule, the judgment debtor, for whose 
benefit appraisement clauses are included in stat¬ 
utes prescribing the mode of execution, may at 
his option legally waive the right of having his 
property appraised before sale under the execu¬ 
tion,although there is authority to the contra- 
ry.77 

Hozv evidenced. The judgment debtor’s exercise 
of the waiver of his right to have his property ap¬ 
praised may be evidenced by his expressly author¬ 
izing it in writing, and it is frequently incorporat¬ 
ed in the contract by which the debt on which the 
judgment is based is created,78 or constructively by 
his acquiescence in the sale of the property by the 


S3 O.J.S. 

officer, of which he has full notice, the latter on 
the ground of cstoppel.78 

(3) Notice 

A Judgment debtor Is entitled to reasonable notice to 
choose appraisers. 

Wherever the statute makes appraisement a pre¬ 
requisite to a valid sale of property levied on un¬ 
der execution, the judgment debtor is entitled to 
reasonable notice to choose an appraiser or apprais¬ 
ers, as the statute may direct;®® and a failure to 
give such notice is fatal to the levy,®i unless the 
circumstances are such as to justify the officer in 
dispensing with the notice,82 as where the debtor 
himself appoints an appraiser.®® Such notice 
should be served on defendant personally, if with¬ 
in the jurisdiction or county,®^ otherwise on his 
agent or tenant,®® or be left at his last and usual 
place of abode;®® it need not be served on one to 
whom defendant has sold the land.®7 The notice 
must be given a reasonable time before the ap¬ 
praisement.®® 

(4) Selection of Appraisers 

(a) In general 

(b) Qualifications 

(c) By whom chosen 

(d) Oath 

(a) In General 

Appraltert must be lelected In the manner prescribed 
by statute. 
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73. Ind.—Hawley v. Hooker, 21 Ind, 
144. 

23 C.J. p 459 note 63. 

74. Ind.—Indiana Cent R. Co. v. 
Bradley, 1'5 Ind. 23. 

2>3 C.J. p 4-60 note 64. 

75« Ind.—Hutchins v. Barnett. 19 
Ind. rs—Doe v. Collins. Smith 58. 
7a Okl.—Bell V. Trosper, 77 P.2d 
'544, 1*82 Okl. 3T6—Guaranty Bank 
of Oklahoma City v. Galbreath, 2'25 
P. 971, 9i9 Okl. 9. 

23 C.J. p 460 note 6i6. 

Waiver of lagnlaltioii udA ooudemiia- 
tioa 

(1) In Pennsylvania, under a stat¬ 
ute BO provldiniT. the defendant In 
any execution, being at the time of 
Issuing thereof the owner of such 
real estate, or the person owning 
such estate by title from him, may 
waive an inquisition.—Levy v. SpiUs, 
1416 A. 648, 267 Fa. 136—23 C.J. p 
460 note 36. 

(2) Under thta statute, as a gen¬ 
eral rule, no one but the owner of 
the land to be sold, or one duly au¬ 
thorised by him, can make the waiv¬ 
er.—^Pepper v. Copeland, 2 Miles, Pa., 
41*0—26 C.J. p 440 note 68. 

(3) Accordingly it has been held 


that a vendee from the debtor, 
whose deed antedated the entry of 
a judgment against the debtor con¬ 
taining a waiver, is not bound by 
such waiver.—Wolf v. Payne, 3’5 Pa. 

! 97—2*3 C.J. p 460 note 64. 

(4) But, under Pa.<St.Su'ppl.l928 9 
10470 a, one taking a conveyance 
from a mortgagor after recording 
of the mortgage which waives In¬ 
quisition on sale of the property 
takes subject to the agreement of 
his vendor.—^Levy v. Splta, 146 A. 
648, 297 Pa, 136. 

77. Iowa.—Minneapolis Threshing 
Mach. Co. v. Beck, 64 N.W. 637, 
'95 Iowa 72*5. 

23 C.J. p 4<60 notv 67. 

7a Okl.—Cherry v. Godard, 64 P.2d 
3*16, 326, 179 Okl. 158, Quoting 

OoZpTUI JUZIS. 

Pa.—Levy v. Spitz, 1*46 A. 64i8, 297 
Pa. 136. 

23 C.J. p 460 note 70. 

7a Kan.—De Jarnette v. Verner, lO 
P. 666, 40 Kan. 224. 

23 C.J> p 460 note 71. 

aa N.H.—Fellows v. Hoyt, 44 A. 

929, 66 N.H. 179. 

28 G.J. p 460 note 72. 
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Xenewtog actloe 

Change of date of execution sale 
does not necessitate issuance and 
service of another notice to appoint 
an appraiser for property under seiz¬ 
ure.—^Austin v. Currie, 134 So. 723, 
16 La.App. 375. 

81. N.H.—Gilbert v. Berlin. 48 A. 
279, 70 N.H. .S9'6. 

22 C.J. p 460 note 73. 

8a Vt.—Gilman v. Thompson, 11 
Vt. 643, 34 Am.D. 714. 

23 C.J. p 460 note 74. 

8a La.—Foster v. Rouseel, 8 La 
Ann. 546. 

84. Del.—Wolf V. Heathers, 4 Del. 
225. 

Pa.—Krebs v. Hechler, 2 Leg.Rec. 
363. 

8a Del.—Wolf V. Heathers, 4 Del. 
32'6. 

8a Del.—^Wolf v. Heathers, supra. 
Me.—Buck v. Hardy, 6 Me. 162. 

87. Pa.—^Krebs v. Hechler, 2 Leg. 
Rec. 868. 

8a Me.--Dwine v. Soper, 32 Me. 119, 
52 Am.D. 6'43. 

2'3 C.J. p 460 note 80. 
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Appraisers must be selected in the manner pre¬ 
scribed by statute.®® 

The number of appraisers appointed depends on 
the terms of the statute in the particular jurisdic¬ 
tion, the usual number being three.®® 

Different parcels of land. Where separate and 
distinct parcels of real estate are seized to satisfy 
an execution, a different set of appraisers may be 
chosen to appraise each separate parcel.® ^ 

(b) Qualifications 

Each appraiser must possess the qualiflcatlons pre¬ 
scribed by statute. 

It is essential to the validity of an appraisement 
that each appraiser possess the statutory qualifica¬ 
tions,®2 which cannot be waived even by the con¬ 
sent of the parties.®® Unless forbidden by stat¬ 
ute, an infant may be an appraiser.®^ 

Freeholders or householders. One of the quali¬ 
fications usually required by statute is that the ap¬ 
praiser shall be a freeholder or householder of the 
county or town in which the property to be ap¬ 
praised is situated.®® 

Effect of interest. The statutes enumerating the 
qualifications of the appraiser require that he shall 
be impartial and disinterested,®® and as a rule the 
officer or justice who appoints the appraisers is 
the sole judge of their disinterestedness;®'^ but it 
has been held that it is no disqualification on the 
ground of interest, that an appraiser is the deputy 
of the sheriff executing the writ,®® or is the broth- 
er-in-law of the officer who appoints him;®® and 
under some practice the appraisement may be made 


by the sheriff himself.^ The ground most fre¬ 
quently urged against the eligibility of an apprais¬ 
er on account of interest is his relationship to one 
of the parties to the suit which may be so close as 
to disqualify him® or may be so remote as to be 
no disqualification.® 

(c) By Whom Chosen 

Appraltert should be chosen by the person or persons 
deelgnated by statute. 

Appraisers should be chosen by the person or 
persons designated by statute.^ Under most stat¬ 
utes one of the appraisers is selected by the judg¬ 
ment creditor, and another by the judgment debtor, 
and the third appraiser is selected by the officer 
holding the writ,® or by the other two appraisers, 
if they can agree;® but under other statutes the 
power to appoint all the appraisers is in the officer.*^ 
The appraiser which each party to the action is en¬ 
titled to select may likewise be chosen by a duly 
authorized agent of such party.® 

In case of joint debtors. Where execution issues 
against joint debtors, and the same is levied on 
their joint property, the selection of one appraiser 
may be made by either of such debtors;® but where 
the execution is levied on the property of only one 
of several joint debtors, the appraiser must be se¬ 
lected by such debtor, and a selection by the other 
debtor, without the concurrence of the debtor whose 
property has been levied on, is void.^® 

Where debtor is absent from jurisdiction. Un¬ 
der most statutes where the judgment debtor is ab¬ 
sent from, or resides out of, the state at the time 
of the levy, the levying officer is authorized to sc- 


88 . Ohio.—Toohey v. Simmons, 36 
N.E.2d 858, 67 Ohio App. 418, ap¬ 
peal dismissed 35 N.E.2d 15'2, 138 
Ohio St. 400. 

90. Ohio.—Toohey v. Simmons, su¬ 
pra. 

23 C.J. p 460 note &1. 

91. Me.—Hathorn v. Corson, 1 A. 
73.8, T7 Me. 582. 

Mass.—Boylston v. Carvor, 11 Mass. 
515. 

92. Mich.—Flynn v. Kalamazoo Cir. 
Jud«re, 98 N.W. 740, 13« Mich. 23. 

2'3 C.J. p 460 note 81. 

93. Conn.—Mitchell v. Kirtland, 7 
Conn. 229. 

23 C.J. p 460 note 81. 

94L Ky.—White v. Laurel Land Co., 
82 S.W. 571, 26 Ky.L. 775. 

96. Kan.—Kutter v. Buckout, 4 Kan. 
1'20. 

23 C.J. p 461 note 83. 

Xn SPeaaisylvmaia the members of 
a sheriff's Jury in an inquisition held 
under Act May 10, idS*!, P.L. p 13, 


are not required to be freeholders.— 
States V. Stapleton, 14 Pa.Dist. & 
Co. 177, 79 Pittsb.Legr.J. 6. 

96. Ind.—Bowles v. Stout, 60 Ind. 
297. 

2'3 C.J. p 461 note 8‘4. 

97. Vt,—Bri^rsrs v. Green, 33 Vt. 
565. 

23 C.J. p 4'61 note 8*5. 

98. Kan.—^Sullenger v. Buck, 22 
Kan. 28. 

23 C.J, p 461 note S6. 

99. Mass.—Brown v. Washington, 

no Mase. 529. 

1. Del.—FI inn v. Fennimore, 31 A. 

586, 12 Del. 262. 

23 C.J. p 461 note 88. 

8« Conn.—Johnson v. Huntington, 

13 Conn. 47. 

23 C.J. p 461 note 8«9. 

3. Mass.—Kinsman v. Warner, 113 

Mass. 347. 

23 C.J. p 461 note 90. 

4. Ohio.—^Toohey v. Simmons, 35 

N.E.2d 858, 67 Ohio App. 41*8, ap¬ 
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peal dismissed 35 N.E.2d 152, 138 
Ohio St. 400. 

5. N H.—Fellows v. Hoyt, 44 A. 

<929, 69 N.H. 179. 

23 C.J. p 461 note 93. 

S, La.—Bermudez v. Ibanez, 2 Mart., 
316. 

7. Ohio.—Toohey v. Simmons, 35 
N.E.2d 858, 67 Ohio App 418, ap¬ 
peal dismissed 35 N.E.2d 152. 138 
Ohio St. 400. 

Pa.—States v. Stapleton, 14 Pa.Dist. 

& Co. 177, 79 Pittsb.Leg.J. 6. 

23 C.J. p 462 note 95. 

8 . La.—Farrell v. Klumpp, 13 La. 
Ann. 3.11. 

23 C.J. p 4'62 note 96. 

9. Me.—Crafts v. Ford, 2l Me. 414. 
Mass.—Herring v. Policy, 8 Mass. 

113. 

la Me.—^Boynton v. Grant, 62 Me. 
220 . 

23 C.J. p 462 note 98. 



Sf 106 


EXECUTIONS 


88 C.J.S. 


lect an appraiser for 

Neglect Of refusal to make selection. Where the 
judgment debtor, after due notice, neglects or re¬ 
fuses to exercise his right of selection, the officer 
making the levy is generally authorized to select 
an appraiser for him.i2 

(d) Oath 

Before proceeding to the performance of their duties, 
It is necessary that the appraisers take the oath of office 
prescribed by statute. 

It is necessary for the appraisers, after being 
duly appointed, to take the oath of office prescribed 
by statute before proceeding to the performance of 
their duties.^* Under some statutes an appraiser, 
if he has conscientious scruples against taking an 
oath, may make an affirmation instead.^^ The 
statutes usually authorize the administration of the 
oath by the officer making the levy or by a magis¬ 
trate or justice of the peace,i5 but notwithstanding 
such a statute it seems that the oath may be ad¬ 
ministered by any officer authorized to administer 
oaths in general.^® Under the statutes in some ju¬ 
risdictions, however, the oath must be administered 
by a justice of the peace in the county where the 
property to be appraised is situated.!*^ 

(5) Proceedings of Appraisers 

(a) In general 

(b) Deductions for encumbrances 

(c) Certificate of appraisement 

(a) In General 

The proceedings of appraisers depend mainly on the 
terms of the statutes in the different Jurisdictions which 
must be observed. 

The proceedings of appraisers depend mainly on 


the terms of the statutes in the different jurisdic¬ 
tions, which must be observed.*^* After the ap¬ 
praisers have duly quaKfied, it is usually their duty 
to view or examine the property to be appraised 
so as to enable them to form an intelligent and 
just estimate of its value,although it has been 
held not necessary that the appraisers should ac¬ 
tually go to the property and inspect it if they can 
make a proper appraisement without doing so.^o 
Where the appraisers have no personal knowledge 
as to the value of the property, it is their duty to 
hear testimony with respect to its valuc.^i Under 
some statutes both real and personal property are 
appraised in the same manncr .22 In the absence 
of evidence to the contrary, the presumption is that 
the appraisement was properly made.25 

Property of joint debtors. Where an execution 
against several debtors is levied on land of which 
they are severally seized, the land of each debtor 
must be separately appraised but where an ex¬ 
ecution is levied on the property of two joint debt¬ 
ors held by them in common, it is not necessary to 
appraise each one's share scparately.26 

Several parcels of land. Where several parcels 
of land belonging to the judgment debtor are levied 
on under execution, they may be appraised either 
severally or jointly.^® 

Entire interest of judgment debtor. The ap¬ 
praisement should embrace the entire interest of 
defendant in the property levied on, and the ap¬ 
praisers should ascertain the value of the interest 
set off in order that the debtor may redeem.27 

Time. Generally the appraisement need not be 
made on the day of the execution sale but it may 
be made prior thereto.28 


11 . Mass.—Brooks v. Norris, 124 
Mass. 17'2. 

23 C.J. p 462 note 99. 

XB. N.H.—Fellows v. Hoyt, 44 A. 

929, 69 N.H. 17<9. 

23 O.J. p 46*2 note 1. 

13« Okl.—Miller v. American Bank 
ft Trust Co., 40 P.2d 1974, 171 Okl. 
99. 

23 C.J. p note 2, p 463 note 8 
lb]. 

gafSnfwiny of oath 

An oath administered to apprais¬ 
ers Is sufficient if administer^ sub- 
Btantially In the form required by 
statute.—^Leekley v. Victor Buildin;!^ 
ft Loan Ass’n, 13 P.2d 133, 1&8 Okl. 
228. 

14. N.H.—Cooper v, Bisbee, 4 N.H. 
329. 

23 C.J. p 462 note 3. 

IB. Okl.—Leekley v. Victor Build¬ 


ing ft Loan Ass’n, 13 P.2d 133, 168 
Okl. 228. 

23 C.J. p 462 note 4. 

16. Ill.—McDaniel v. Wetsel, 106 N. 
E. 209, 264 Ill. 212, L.R.A.1916E 
1140. 

23 C.J. p 462 note 5. 

17. Me.—Bamford v. Melvin, 7 Me. 
14. 

23 C.J. p 462 note 6. 

18. Pa.—Eberly v. Billingfelt, 27 
Pa.Co. 258, 19 Lanc.L.Rev. 395. 

19. Okl.—Miller v. American Bank 
ft Trust Co., 40 P.2d 1074, 171 Okl. 
99—Leekley v. Victor Building ft 
Loan Ass’n, 18 P.2d 183, 168 Okl. 
228. 

23 C.J. p 468 note 10. 

90. Iowa.—^McFerrin v. Nye ft 

Jenks Grain Co.. 264 N.W. 45, 220 
Iowa 1086. 

28 C.J. p 463 note 11. 
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81. Del.—^Hosea v. Purnell. 6 Del. 
364. 

23 C.J. p 463 note 12. 

88. Ind.—Evans v. Wadkins, Wils. 
114. 

83. Ky.—Kidd v. Stephens, 192 S.W. 
44, 174 Ky. 381. 

Pa.—States v. Stapleton, 14 Pa.DiBt. 
ft Co. 177, 79 Pittsb.Leg.J. 6. 

84. N.H.—Burnham v. Aiken, 6 N. 
H. 306. 

85. Me.—Dwinel v. Soper, 32 Me. 
119, 62 Am.D. 643. 

80. Me.—^Hathorn v. Corson, 1 A. 

738, 77 Me. 582. 

23 C.J. p 463 note 17. 

87. Ky.—Galot v. Pearce, 88 S.W. 
892, 18 Ky.L. 1004. 

23 C.J. p 463 note 18. 

88. La.—^Austin v. Currie, 184 So. 
723. 16 La.App. 375. 
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Agreement of appraisers. In some jurisdictions 
the rule is laid down that, in order to constitute a 
valid appraisement, all of the appraisers must agree 
as to the value of the property but in other ju¬ 
risdictions, where all of the appraisers act, a con¬ 
currence of two of the three appraisers may be 
sufficients® 

Approval of court. Under some statutes the ap¬ 
praisers' valuation of the property is subject to the 
approval of the court.si 

(b) Deductions for Encumbrances 

In appraising property subject to prior encum¬ 
brances, It is the appraisers’ duty to ascertain the amount 
of such encumbrances and deduct It from the appraised 
value of the property. 

In making an appraisement on property subject 
to prior encumbrances, it is the duty of the ap¬ 
praisers to ascertain the amount of such encum¬ 
brances and to deduct such amount from the ap¬ 
praised value of the property,32 and under some 
statutes it is the duty of the county or city officers 
to certify the amount and character of all liens, 
in their offices, on the property.33 Where an ex¬ 
ecution against the owner of an equity of redemp¬ 
tion is levied on the land, it should appear from 
the return that the appraisers excluded the mort¬ 
gage from their consideration in making the ap¬ 
praisement,3^ but the validity of the levy is not 
affected if the creditor chooses to have it made 
without such deduction.36 An execution creditor 
levying on an equity of redemption in real estate 
is bound by the action of the appraisers as to the 


amount and validity of a prior encumbrance and 
is estopped from afterward showing that such en¬ 
cumbrance is less than the valuation of the ap¬ 
praisers, or founded on a usurious contract.36 

Contingent lien. The better rule seems to be that 
in levying an execution on land, the appraisers may 
deduct from the appraised value of the property a 
contingent lien on it, such as the encumbrance of 
the inchoate right of the judgment debtor's wife to 
dower.37 " 

Excessive allowance. Where, in the appraise¬ 
ment of property, an allowance is made for an en¬ 
cumbrance on, or estate in, the property which 
does not exist, the levy is invalid.38 Likewise, 
where there is a valid and subsisting encumbrance 
on the property, but such encumbrance is materi¬ 
ally overestimated by the appraisers, the levy is 
invalid.39 

(c) Certificate of Appraisement 

After an appraisement has been made It Is generally 
the duty of the appraisers to make out and sign a cer¬ 
tificate of appraisement which Is to be filed with the clerk 
of the proper court. 

After the duly appointed appraisers have com¬ 
pleted the appraisement of the property taken un¬ 
der execution, the statutes usually require them to 
make out and sign a certificate of appraisement, 
describing the property so appraised, the interest of 
the debtor therein, and the value thereof, stating 
also the value of, and making proper deductions 
for, encumbrances, and that they deliver such cer¬ 
tificate to the officer making the levy,^® and that 


29ii Ill.—Bvans V. London, 6 111. 307. 

3a Ind.—^Harrison v. Stipp, S 

Blackf. 455. 

XkL Maosaohiuiattg 

(1) The rule has been laid down 
that, where three appraisers are 
duly appointed and sworn, and there 
is evidence that all of them acted 
under their appointment, where only 
two of the appraisers sign the cer¬ 
tificate of appraisement, and the 
third fails to sign it because he does 
not concur in it, the levy is valid.— 
Mofllltt V. Jaquins, 2 Pick. 381—Bar¬ 
rett V. Porter, 14 Mass. 143. 

(2) But it has also been held that 
an extent on real estate under Mas¬ 
sachusetts statute, is not good un¬ 
less all the appraisers concurred in 
the appraisement.—U. S. v. Slade, C. 
C.Mass., 27 F.Cas.No.16,312, 2 Mason 
71. 

31. Pa.—Bberly v. Billingfelt, 27 
Pa.Co. 258. 19 Ijanc.L.Rev. 896. 

23 C.J. p 463 note 19. 

38. Okl.—^Miller v. American Bank 
& Trust Co., 40 P.ld 1074, 171 Okl. 


99—Hewitt V. Voils, 296 P. 447, 
147 Okl. 270. 

23 C.J. p 464 note 20. 

SeUngaant tassg 

Appraisement of property on 
which execution has been levied, 
showing taxes delinquent thereon, 
including actual amount of taxes 
extended against property, together 
with statutory penalty and costs, 
held proper showing of Judgment 
debtor’s interest.—Guaranty Bank of 
Oklahoma City v. Galbreath, 225 P. 
971, 99 Okl. 9. 

Property aaoumbered la exesM of 
value 

Where amount of taxes, penalty, 
and cost delinquent on property is 
in excess of appraised value there¬ 
of, such property is properly listed 
on appraisement as being of no val¬ 
ue.—Wedgwood v. Boyd, 61 P.2d 299, 
174 Okl. 631. 

33. Neb.—Northwestern Mut. L. 
Ins. Co. v. Marshall, 96 N.W. 867, 
1 Neb., Unoll., 86. 

23 C.J. P 464 notes 20 [d], 21. 
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34. Ma.ss.—^Wadsworth v. Williams, 
97 Mass. 339. 

23 C.J. p 464 note 22. 

35. Mass.—Pettee v. Peppard, 125 
Mass. 66. 

23 C.J. p 464 note 23. 

33. Conn.—Delaware & Hudson Ca¬ 
nal Co. v. Bonnell, 46 Conn. 9— 
Waterman v. Curtis, 26 Conn. 241. 

37. Me.—Sturdivant v. Sweetsir, 12 
Me. 520. 

23 C.J. p 464 note 25. 

38. Mass.—Whithed v. Mallory, 4 
Cush. 138. 

23 C.J. p 464 note 26. 

39. Mass.—McGregor v. Williams, 
10 Cush. 526. 

4a Okl.—^Wedgwood v. Boyd, 51 P. 

2d 299, 174 Okl. 631. 

23 C.J. p 464 note 30. 

Snflolosioy of osrtlfloato 

An appraisal showing the total 
valuation of an entire tract of land 
sufficiently shows that the undivided 
one-half interest therein levied on 
is valued at one half the value plac- 
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such certificate be returned and filed with the clerk 
of the proper court.^l Where a verified copy of a 
last inventory and appraisement satisfactorily ap¬ 
pears to be exact, it may be substituted for the 
original.^2 While the general rule is that the cer¬ 
tificate of appraisement should be signed by all the 
appraisers, yet it has been held that, where such 
certificate or the return of the officer shows that 
all of the duly appointed appraisers acted as such, 
the levy is not invalidated by the failure of one of 
the appraisers to sign the certificate.^^ 

Amendment. The certificate of appraisement 
may be amended by the appraisers as of right, 
where the rights of third parties acquired bona 
fide and without notice will not be impaircd.^^ 

1 ' (6) Setting Aside Appraisement 

An appraisement made by duly qualified appraisers 
acting In accordance with statutory requirements will not 
be set aside except for fraud or mistake, other than mere 
error of Judgment. 

Where an appraisement of property has been 
made by duly qualified appraisers acting in ac¬ 
cordance with statutory requirements, such ap¬ 
praisement will not be set aside except for fraud 
or mistake, other than mere error of judgment, 
on the part of the appraisers.**® Objections to the 
appraisement must be made before the sale.*® If 
an appraisement was wrongfully allowed, the rem¬ 


edy of the creditor is to move to set it aside.®^ 

(7) Second Appraisement 

The court may order a new appraisement where an 
appraisement has been set aside or where the property 
remains unsold for want of bidders. 

It is proper for the court to enter an order for 
a new appraisement where an appraisement has 
been set aside in consequence of irregularity or 
fraud,*® or, under some statutes, where the prop¬ 
erty remains unsold for want of bidders.*® Where, 
however, the sale is set aside for any other rea¬ 
son, such as inadequacy of price, no new appraise¬ 
ment is necessary.®® Where there are two levies 
on the same land, and the land is separately ap¬ 
praised in both cases at a like sum, a new appraise¬ 
ment at a less sum under the first levy does not af¬ 
fect the appraisement under the other levy.®i 

(8) Compensation of Appraisers 

The c&mpensatlon of appraisers Is governed by stat¬ 
ute. 

The compensation of appraisers is generally gov¬ 
erned by statute.®^ 

§ 107. -Amount of Property to Be Lev¬ 

ied on; Excessive Levy 

a. In general 

b. Excessive levy 


ed on the entire tract.*^Mu]lin8 v. 
Robinson, 9 S.W.2d 988, 225 Ky. 648. 

Xa PeimsylvMiia, where the sher- 
lff*B Jury is required to determine 
the yearly value of the realty levied 
on, the return need not show the 
value of the property condemned, 
but it is sufficient if the Jury return 
that the clear yearly rental beyond 
all repiizes is not sufficient within 
seven years to satisfy the debt and 
damages.—States v. Stapleton, 14 Pa. 
Dist. & Co. 177, 79 PittBb.L.eg.J. 6. 

41. Kan.—Jones v. Carr, 21 P. 258, 
41 Kan. 329. 

23 C.J. p 465 note 31. 

Operatloa of statutoiir reqalreiiieBt 
Statute requiring copy of ap¬ 
praisement to be filed Immediately 
with clerk of court Is directory, the 
purpose being to inform public con¬ 
cerning amount of appraisement; 
and if, through failure to strictly 
comply therewith, an injustice has 
been done, trial court may set aside 
sheriffs sale.—^Wedgwood v. Boyd, 
61 P.2d 299, 174 Qkl. 531. 

40, Del.—Gam v. Cain, 42 A. 447, 
16 Del. 182. 

48. Me.—^McLellan v. Nelson, 27 Me. 
129. 

28 G.J. p 466 note 88. 


44 , N.C.—Gudger v. Penland, 23 S. 

B. 921, 118 N.C. 832. 

23 C.J. p 465 note 34. 

Xt Is duty of oonrt to allow amead- 
meat when amendable imperfections 
in an appraisement are called to its 
attention.—^Wedgwood v. Boyd, 51 
P.2d 299, 174 Okl. 631. 

46 . Ky.—Marcum v. Thompson, 2 
S.W.2d 392, 222 Ky. 702—Hunley 
V. Perryman, 267 S.W. 206, 206 Ky. 
243. 

Okl.—Rodolf V. First Nat. Bank & 
Trust Co. of Tulsa, 78 P.2d 296, 
298, 182 Okl. 426, citing Oofrpom 
juzIs. 

23 C.J. p 466 note 36. 

Jury’s retura is ooacluslvs unless 
there appears an apparent abuse of 
discretion.—States v. Stapleton, 14 
Pa.Dist. & Co. 177, 79 Plttsb.Leg.J. 
6 . 

46 . Neb.—Hoover v. Hale, 76 N.W. 
467, 66 Neb. 67. 

23 C.J. p 466 note 36. 

47. Pa.—Seibert's App., 73 Pa. 359. 
4 & Ind.—Thompson v. Bragg, 32 

Ind. 482. 

Pa.—^Weaver v. Lawrence, 1 Dali. 
379, 1 L.Ed. 186. 

Proosdurs for obtslalag roapprslssl 
Where there are any circumstances 
which would Justify reappraisal be¬ 
fore property is twice offered for 
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sale, it is better practice to apply to 
court to set aside appraisement and 
order a reappralscment.—Johnson v. 
Bearden Plumbing & Heating Co., 71 
P.2d 716. 180 Okl. 586. 

By whom reappraisal made 

Under statute, providing for the 
selection of appraisers by officer 
making the levy, a court order, in so 
far as it provided that a reappraise¬ 
ment of realty he made by the same 
persons as originally appraised it, 
was without authority of law.— 
Toohey v. Simmons, 36 N.B.2d 858, 
67 Ohio App. 418, appeal dismissed 
36 N.E.2d 152, 138 Ohio St. 400. 

49. Neb.—Gundry v. Brown, 96 N. 

W. 610, 1 Neb. (Unoff.) 877. 

23 C.J. p 465 note 39. 

Under Oklahoma statute, where 
there is a valid Judgment, valid or¬ 
der of sale, and valid appraisement, 
appraised property should be twice 
offered for sale before reappraise¬ 
ment.—Johnson v. Bearden Plumb¬ 
ing & Heating Co., 71 P.2d 715, 180 
Okl. 686—23 C.J. p 466 note 39 [b]. 
60. Neb.—State Bank v. Green, 9 N. 

W. 36, 11 Neb. 303. 

5X. Ohio.—^Daniels v. McBain, 2 
Ohio St. 406. 

81L Neb.—Pheenix Ins. Co. v. Mc- 
Bvony, 72 N.W. 966, 52 Neb. 666. 
28 C,J. p 461 note 92. 
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a. In Oeneral 

It !• the offlcer'i duty to lovy on property sufficient to 
satisfy the execution and all proper fees and costs. 

It is the duty of the officer to levy on property 
sufficient to satisfy the execution and all proper 
fees and costs.53 A certain amount of discretion 
is left to the officer as to the quantity of property 
necessary to be taken, depending to some extent 
on the facts and circumstances of the particular 
casc,^^ and taking into consideration the fact that 
there arc prior liens, if any, on the property 
but it is his duty to take property sufficient to sat¬ 
isfy the execution, allowing for reasonable and 
probable depreciation of such property at a forced 
sale, although he should not make the levy so un¬ 
reasonable and excessive as to bear on its face 
the appearance of oppression and unnecessary rig¬ 
or.**® If the sheriff honestly thinks that the debt¬ 
or's property is not sufficient in value to pay the 
costs of levying on and selling it, he may refuse 
to levy and may return the writ unsatisfied.®^ 

A direction from plaintiff to make a pait only 
of the execution is one which plaintiff has the right 
to make, and it must be obeyed by the sheriff.®® 

Interest. In the absence of statute to the con¬ 
trary, where an execution is issued in any action, 
except in debt for a penalty, the officer is not au¬ 
thorized to levy for interest which has accrued 
since the rendition of the judgment, but only for 


the amount of the execution.®® 

b. Szeessive Levy 

The officer should levy on only to much of the debt¬ 
or’s property as is sufficient to answer the exigency of 
the writ. 

The officer should levy on only so much of de¬ 
fendant's property as is sufficient to answer the 
exigency of the writ, and should not levy on all 
of the debtor's property when a portion thereof 
w'ill be sufficient,®® unless it is not divisible.®^ It 
is difficult to lay down any general rule as to what 
amounts to an excessive levy, and the question must 
usually be determined by the circumstances of the 
particular case under consideration; but where the 
property levied on is of substantially greater value 
than the amount of the execution, the fees of the 
officer, and other expenses of the levy, such levy 
will be regarded as excessive.®^ In determining 
whether a levy is excessive it is proper to consid¬ 
er the quality, quantity, and nature of the proper¬ 
ty levied on, the prevalent prices thereof,®® the 
encumbrances, if any, thereon,®^ and the general 
conditions prevailing at the time;®® but the fact 
that the officer holds other writs, not levied, can¬ 
not be considered.®® A levy is not excessive, of 
course, where the sale is insufficient to satisfy the 
execution.®'^ 

When a judgment is in rem against a described 
piece of property, the defense of excessive levy 


63. Ark.—Bridwell v. Anderson, 156 
S.W.2d 231—St. Louis. I. M. & S 
Ry. Co. V. Andrews, 143 S.W. 1084, 
102 Ark. 175, Ann.Cas.1914A 394— 
Lawson v. State, 10 Ark. 28, 50 
Am.D. 238. 

Ga.—Haden v. Liberty Co., 188 S E. 
29, 183 Ga. 209. 

23 C.J. p 466 note 43. 

Successive levies under same writ 
see supra S 103. 

54. Ark.—Bridwell v. Anderson, 166 
S.W.2d 231—St. Louis. I. M. & S. 
liy. Co. V. Andrews, 143 S.W. 1084, 
102 Ark. 176, Ann.Cas.l914A 394— 
Law'son v. State, 10 Ark. 28, 50 
Am.D. 238. 

Ga.—Wright v. Pearson, 186 S.E. 336, 
182 Ga. 366. 

23 C.J. p 466 note 44. 

55. Ga.—Mullings v. Bothwell, 29 
Ga. 706. 

23 C.J. p 466 note 45. 

56. Ark.—Bridwell v. Anderson, 156 
S.W.2d 231—St. Louis, I. M. & S. 
Ry. Co. V. Andrews, 143 S.W. 1084, 
102 Ark. 175, Ann.CaB.1914A 394. 

23 C.J. p 466 note 46. 

Liability of officer for: 

Excessive levy see the C.J.S. title 
Sheriffs and Constables 5 70, al¬ 
so 67 C.J. p 884 note 68. 


Insufficient levy see the C.J.S. title 
Sheriffs and Constables § 59, al¬ 
so 57 C.J. p 809 note 37. 

57. Wis.—In re Mowry, 12 Wis. 52. 

58. N.H.—Rogers v. McDearmid, 7 
NH. 606. 

23 C.J. p 466 note 49. 

Control of execution by plaintiff 
generally see supra § 90. 

59. N.Y.—Watson v. Puller, 6 Johns. 
283. 

23 C.J. p 466 note 50. 

Statement of interest in writ see 
supra § 75. 

60. U.S.—McLellan v. Penlck, C.C.A. 
La., 289 F. 366. 

Ga.—^Haden v. Liberty Co., 188 S.E. 
29, 183 Ga. 209—^Wright v. Pear¬ 
son, 185 S.E. 336, 182 Ga. 366. 

La.—Auto Painting & Repairing Co. 

v. Ware, App., 159 So. 749. 

Tex.—Miller v. Dunagan, Civ.App., 
123 S.W.2d 363, error dismissed. 

23 C.J. p 466 note 52. 

Excessive levy: 

Where property set off by extent 
see infra 9 403. 

With regard to ownership see su¬ 
pra 99 97. 101. 

61. U.S.—McLellan v. Penick, C.C.A. 
La., 289 F. 366. 

23 C.J. p 466 note 53. 
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A levy is not ezeessivs where the 
property is incapable of subdivision 
or such as can be levied on only in 
Its entirety.—Crump v. McEntire, 10 
S.E.2d 186, 190 Ga. 684—Haden v. 
Liberty Co., 188 S.E. 29. 183 Ga. 209 
—Bridger v. Exchange Bank. 66 S.E. 
97, 126 Ga. 821, 116 Am.S.R. 118, 8 
L.R.A.,N.S., 463. 

62 . U.S.—McLellan v. Penlck. C.C. 
A.La., 289 F. 366. 

Ga.—Pearson v. Fox, 145 S.E. 875, 
167 Ga. 448. 

23 C.J. p 467 note 54. 

^evy held not excessive 
Ga.—Allagood v. Cook, 17 S.E. 920, 
92 Ga. 570. 

23 C.J. p 467 note 54 [b]. 

63 . La.—^Auto Painting & Repair¬ 
ing Co. V. Ware, App., 159 So. 749. 

64 . Ga.—Bridger v. Exchange Bank, 
56 S.E. 97. 126 Ga. 821, 115 Am. 
S.R. 118, 8 L.R.A..N.S., 463. 

65 . La,—^Auto Painting & Repairing 
Co. V. Ware, App., 159 So. 749. 

66. Ga.—Pearson v. Fox, 145 S.E. 
875, 167 Ga. 448. 

67. Ga.—Thompson v. Selcer, 83 S. 
E. 965, 142 Ga. 809. 

S.C.—Ingram v. Belk, 38 S.C.If. 207, 
47 Am.D. 591. 
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does not lie and it has been held that a levy on 
land cannot be open to the objection that it is ex¬ 
cessive, because, as has been said, the mere levy 
and advertisement do no harm, as the possession 
of land is not disturbed by the levy; but where 
the sheriff undertakes to sell land, it is his duty to 
sell no more than is necessary.®® 

Remedy, As a general rule an affidavit of il¬ 
legality is not a remedy for an excessive levy, see 
§ 148 infra, but the proper remedy is by motion to 
the court from which the writ issued, and before 
sale, to set the levy aside*^® as to the excess.*^! The 
burden of proving excessiveness is on the party 
raising the objection.7® An excessive levy may 
be cured by the judgment creditor releasing part 
of the property from the levy.^® 

Waiver or estoppel. Where the judgment debtor 
acquiesces in the sale of his property under execu¬ 
tion and fails to make objection to the same, on 
the ground of excessive levy, for a considerable 
period of time, where no fraud is shown in the 
transaction, such delay on his part will be held to 
be a waiver of the objection.'^^ So, if the debtor 
points out an entire tract of land, and not a part 
of it, to be levied on and sold, and it is purchased 
at the sale by a stranger, the debtor is estopped 
from impeaching the act of the officer or the ti¬ 
tle of the purchaser on the ground that the levy is 
excessive.'^® 


Effect, The rule has been broadly laid down in a 
number of cases that an excessive levy will not 
invalidate the levy, and that until it is set aside it 
is valid;'^® but in some jurisdictions it is held that 
if the levy is entirely out of proportion to the debt, 
it is void^*^ and, as appears in § 299 c infra, the 
purchaser acquires no title thereunder. 

§ 108. — Objections to Irregularities and 
Waiver Thereof 

a. In general 

b. Who may object 

c. Waiver and estoppel 

a. In (General 

The court should endeavor to sustain a levy as 
against minute or trivial exceptions. 

Justice as well as general convenience demands 
that the court be astute in its endeavor to sustain 
a levy as against minute and trivial exceptions.*^® 

b. Who Slay Object 

Generally only such persons as are adversely affected 
by Irregularities In levying an execution can take ad¬ 
vantage thereof. 

The general rule is that as to irregularities in 
levying an execution, such as failure to comply with 
statutory requirements, the judgment debtor alone 
can object, third persons not being competent to 
urge such objection.*^® Plaintiff cannot complain. 


68. Ga.—^Haden v. Liiberty Co., 188 
S.E. 29, 183 Ga. 209—Edwards v. 
Decatur Bank & Trust Co., 167 S. 
E. 292, 176 Ga. 194—Foster v. Cot¬ 
ton States Electric Co., 167 S.E. 
636. 172 Ga. 231. 

23 C.J. p 467 note 64 Td]. 

69. Ind.—^Drake v. Murphy, 42 Ind, 
82. 

23 C.J. p 467 note 67. 
m Mich.—Blair v. Compton, 33 
Mich. 414. 

23 C.J. p 467 note 68. 

Excessive levy as ground for setting 
aside sale see infra fi 231. 
VsMidiasiLt levy 

A levy may be so excessive as to 
afford ground for avoiding it as 
fraudulent.—^Fortin v. Sedgwick, 110 
N.W. 460, 133 Iowa 233, 12 Ann.Cas. 
337. 

grossly sbosssIvs, the levy 
will not be set aside.—Bogle v. 
Bloom, 13 P. 793, 36 Kan. 612. 

71. Kan.—Bogle v. Bloom, 13 P. 793, 
36 Kan. 512. 

Xa Aonlslaa* 

(1) Under statutes so providing, a 
judgment debtor asserting excessive- 
ness of levy may, on application to 
the court, demand an appraisement 
of the property levied on, and if 


the Judge finds, by the appraisement 
made, that more property was taken 
than necessary to satisfy the Judg¬ 
ment, he must reduce the seizure to 
such an amount only as will be suf¬ 
ficient for this purpose.—Auto Paint¬ 
ing & Repairing Co. v. Ware, App., 
169 So. 749. 

(2) Under these statutes a reduc¬ 
tion of the seizure is not necessarily 
required merely because the prop¬ 
erty seized has been appraised in 
excess of the amount of the Judg¬ 
ment, a reduction being required 
only where the Judge in his sound 
discretion finds that more property 
has been seized than is necessary to 
“satisfy” the Judgment.—^Auto Paint¬ 
ing & Repairing Co. v. Ware, supra. 

78. Ga.—Crump v. McEntire, 10 S. 
E.2d 186, 190 Ga. 684—Bridger v. 
Exchange Bank, 66 S.E. 97, 126 
Ga. 821, 115 Am.S.R. 118, 8 L.R.A., 
N.S., 463. 

73. Ark.—Black v. Nettles, 25 Ark. 
606. 

74. Ind.—Doe v. Rue, 4 Blackf. 263, 
29 Am.D. 368. 

Tex.—Cornelius v. Burford, 28 Tex. 
202, 91 Am.D. 309. 

76. Tex.—Cornelius v. Burford, su¬ 
pra. 


76. Mich.—Backus v. Barber, 65 N. 
W. 379, 107 Mich. 468. 

23 C.J. p 467 note 67. 

77. Ga.—Pearson v. Fox, 145 S.E 
875, 167 Ga. 448. 

28 C.J. p 467 note 68. 

78. Conn.—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 158—Huntington v. 
Winchell, 8 Conn. 45, 20 Am.D. 84. 

79. Mo.—Young v. Schofield, 34 S. 
W. 497, 132 Mo. 650. 

23 C.J. p 467 note 70. 

Irregularities as ground for: 

Collateral attack on sale sec infra 
S 242. 

Setting aside sale see infra 5 231. 
Mere stzaagers cannot object.— 
Jobe-Rose Jewelry Co. v. City of 
Birmingham, 178 So. 215, 216, 235 
Ala. 178, citing Ctorpus Jtuis. 
Particular objections 

(1) That the levy was excessive. 
—Brown v. Cougot, 8 Rob., La., 14. 

(2) That no notice of levy was 
given.—Childers v. Adair, 6 La.App. 
212 . 

(3) That the debtor’s personalty 
was not exhausted before resorting 
to his realty. 

Mich.—Solomon v. Neubrecht, 1 N. 
W.2d 601, 300 Mich. 177. 
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where he gets his money, that realty was levied on 
before personalty.80 Even the debtor cannot com¬ 
plain of irregularities not affecting him,8i and fail¬ 
ure to comply with statutory provisions enacted 
for the benefit of plaintiff cannot be . relied on by 
others.®^ 

c. Waiver and Estoppel 

Defects and irregularities In the manner of levying 
may be waived expressly, or waiver or estoppel may arise 
constructively by the acts of the party. 

Defects and irregularities in the manner of levy¬ 
ing may be waived expressly,®® or waiver or estop¬ 
pel may arise constructively by the acts of the par¬ 
ty,®4 as by consent,®® directions to the officer,®® 
failure to oppose the sale,®7 furnishing the officer 
with a description of the property and executing a 
forthcoming bond,®® giving a claim bond,®® or by 
failure to raise the objection within the period 
prescribed by statute®® or at the earliest oppor- 
tunity,®! or in the proper court and by the ap¬ 
proved procedure ;®2 but estoppel does not apply to 
support a levy which is illegal and void.®® 

§ 109. Quashing or Setting Aside Levy 

a. In general 

b. Grounds 


a. In Oeneral 

The court out of which the writ Issued has Jurisdic¬ 
tion to quash the levy; the proceeding Is usually by mo¬ 
tion to auch court, and notice must be given to all neces¬ 
sary parties. 

The court out of which the writ issued, as be¬ 
tween the parties thereto, has the power to set 
aside the levy for any irregularity appearing there¬ 
in,®^ especially where the execution creditor con¬ 
sents thereto.®® A\ court of coordinate authority 
has no jurisdiction to quash such levy;®® nor can 
the clerk of the court vacate a levy.®*^ 

In modern practice the writ of audita querela 
which formerly was resorted to has been super¬ 
seded almost entirely by a motion to quash or va¬ 
cate the levy®® where such course will furnish ade¬ 
quate relief.®® In some jurisdictions a proceed¬ 
ing by affidavit of illegality is afforded as merely 
a cumulative remedy,i and in other jurisdictions 
special proceedings are provided by statute, such 
as by petition to the supreme court.® 

Parties; notice. On a motion to quash a levy, 
all necessary parties must be before the court.® 
Ordinarily the motion cannot be made by a stran¬ 
ger to the record.^ 

Notice of the motion should be given to all per- 


Pa.—Simon v. Sorrentino, 20 A.2d 
805, 145 Pa.Super. 364. 

ao. N.C.—Governor v. Carter, 10 N. 
C. 328, 14 Am.D. 588. 

81. Vt.—Perrin v. Reed, 35 Vt 2. 

23 C.J. p 468 note 72. 

SSL Ga.—^Hammond v. Myrick, 14 
Ga. 77. 

83. Pa,—Albright v. Lehigh Coal & 
Navigation Co., 52 A. 33, 203 Pa. 
65. 

23 C.J. p 468 note 75. 

Waiver of: 

Appraisement see supra 9 106 b(2). 
Debtor’s right to select property to 
be levied on see supra § 95 b (1). 
Levy see supra § 91. 

Notice of levy see supra 5 104. 
Objection to levy as excessive see 
supra 9 107 b. 

Right to have personalty Hrst tak¬ 
en see supra 9 100. 

04. Pa,—Simon v. Sorrentino, 20 A. 

2d 805, 145 Pa.Super. 364. 

23 C.J. p 468 note 76. 

Ohtainiv permission to nse property 

Where Judgment debtor, instead of 
objecting to levy on certain machin¬ 
ery, obtained permission to use it 
pending sale, estoppel arose to as¬ 
sert insufficiency of seizure.—Cham¬ 
pion Box Co. V. Manatee Crate Co., 
C.C.A.Ga., 76 F.2d 340. 

86. Iowa.—G. W. Cable Co. v. Is¬ 
rael, 159 N.W. 241, 177 Iowa 679. 


La—^Michel v. Orleans Sheriff Par¬ 
ish, 23 La.Ann. 53. 

Waiver by mortyageo 
Where, after levy on mortgaged 
chattels without paying or tendering 
to mortgagee amount due on mort¬ 
gage, mortgagee consents to sale of 
mortgaged property by officer, mort- 
agee thereby waives right to have 
execution quashed, but is entitled to 
proceeds of sale, less fees and ex¬ 
penses incurred subsequent to such 
consent.—Ogle v. Aycock, 67 P.2d 
432, 179 Okl. 626. 

86. Ind.—Murphy v. Hill, 77 Ind. 
129. 

23 C.J. p 468 note 78. 

87. La.—Morgan v. Woorheis, 8 
Mart. 462. 

88. Tcnn.—Ballard v. Dibrell, 28 S. 
W. 1087, 94 Tcnn. 229. 

Forthcoming bond as waiver gen- 
eraliy see infra 9 116. 

88. Tex.—^Watson v. Schultz, Civ. 

App., 208 S.W. 958. 

23 C.J. p 468 note 81. 

90. La.—Allan v. Couret, 24 Leu Ann. 
24. 

23 C.J. p 468 note 82. 

91. La.—Schwann v. Sanders, 46 So. 
573, 121 La. 461. 

23 C.J. p 468 note 83. 

98. R.I.—^East Greenwich Sav. Inst. 

V. Allen, 47 A. 886, 22 R.I. 337. 

23 C.J. p 468 note 84. 
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93. Ky.—Owens v. Hudson, 1 Ky. 
Op. 298. 

94. Fla.—City of Coral Gables v. 
Ilepkins, 144 So. 385, 107 Fla. 77'8. 

Mich.—Emery v. Tant, 29’5 N.W. 356, 
295 Mich. 969. 

23 C.J. p 468 note 87. 

Grounds for qua.shing levy see sub¬ 
division b of this section. 

Quashing execution see infra §§ 142- 
145. 

95. Ga.—E. Trls Napier Co. v. Den- 
nard, 93 S.E. 513, 20 Ga.App. 801. 

904 Mo.—Mellier v. Bartlett, 1 S. 

W. 220, 89 Mo. 134. 

23 C.J. p 4>68 note 89. 

97, Ill.—Hughes V. Streeter, 24 Ill. 
'647, T6 Am.D. 777. 

96b Mich.—Emery v. Tant, 295 N. 

W. 356, 2'95 Mich. 669. 

Okl.—Lexington Land Co. v. Am- 
brister, 64 P.2d 703, 179 Okl. 86. 

23 C.J. p 46'8 note 87, p 469 note 92. 

99. Mich.—Jensen v. Oceana Cir. 
Judge. 160 N.W. 620, 194 Mich. 

405. 

L Ga.—Hill v. De Launay, 34 Ga. 
427. 

8. Vt.—Whltefleld v. Adams, 27 A. 

323, 65 Vt. 632. 

23 C.J. p 469 note 95. 

3. Fla.—City of Coral Gables v. 

Hepkins, 144 So. 3'85, 107 Fla. 778. 

4. Pa.—Smyth v. Levy, 6 Pa.Super. 
23, 41 Wkly.N.C. 294. 

23 C.J. p 489 note 96. 
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sons interested in or claiming under the writ, since 
they are entitled to be heard in opposition to the 
motion.^ However, notice need not be given to 
the sheriff, especially where the levy is on real 
property.® 

Matters to be determined. On a motion to quash 
the levy the court cannot determine whether the 
property levied on was real or personal property.^ 
However, where the court sustains such a motion, 
it may determine the disposition of funds paid into 
court pending the proceeding.® 

Effect of quashing levy. Where under proper 
proceedings the levy has been quashed or vacated, 
the parties stand in the same situation as if no 
levy had been made, and the sheriff cannot pro¬ 
ceed to a sale of the property under such levy.® 

Vacation of order quashing levy. An order 
quashing a levy will be vacated when shown to 
have been improvidently made.i® 

b. Grounds 

A motion to quash the levy may be predicated on the 
omission of an essential requirement or on a lack of au¬ 
thority In the levying officer; but it la not a proper 
method of trying title to the property. 

The omission of a requirement essential to the 
validity of the levy constitutes a ground for quash¬ 
ing it.il The motion may be made on the ground 


that the levying officer was not competent to act,^® 
that he improperly failed to allow a party to des¬ 
ignate the property to be levied on,i® that the levy 
was made prematurely,^^ or that the judgment 
debtor had ^en discharged in bankruptcy.^® It is 
also a ground for setting aside the levy that it was 
made on property not subject to execution,^® such 
as property in custodia legis.^*^ Defects in the writ 
itself have been held ground for vacating a levy.i® 

It is not a ground for quashing the levy that 
the judgment erroneously gave plaintiff a special 
lien on the property,!® or that the judgment was 
rendered in a county other than the one in which 
defendant resides;®® nor can a motion to quash, 
before the return day, question a return which is 
not then made or authorized to be made.®! Mere 
irregularities in the entry of a levy on the writ 
are usually not a ground for setting the levy 
aside.®® 

. —*• c 

Absence of evidence of levy. Since the execu¬ 
tion and levy constitute the foundation of the pro¬ 
ceeding, the motion must be overruled if there is 
no evidence thereof.®® 

Title to property, A motion to quash the levy 
is not a proper proceeding to try the question of 
title to property, and the court will not set aside a 
levy on the motion of a party solely on the ground 
that the officer has seized property of a stranger 


Ooxynji Juris cited in holding: that 
movants were not mere strangrers.— 
Jobe-Kose Jewelry Co. v. City of 
Birmlngrham. 178 So. 216, Zl'S, 23'5 
Ala. 178. 

а, Tex.—Innrvan v. Texas Land & 
Mortjagre Co., Civ.App., 74 S.W.2d 
•124. 

23 C.J. p 4'70 note 18. 

б. Ky.—Demint v. Thompson, 80 
Ky. 2215. 

7. 'S.D.—Cable v. Magrpie Gold Min. 

Co., 1V9 N.W. 170, 2-2 S.D. 506. 

& Mo.—Southern Coal Co. v. Shep¬ 
ard, 0 S.W.2d 257, 223 Mo.App. 112. 

9. Ind.—^Walpole v. Smith, 4 Blackf. 
304. 

23 C.J. p 470 note 20. 

10. Ga.—^Wilson v. Herringrton, 13 
S.E. 129, 86 Ga. 777. 

11. Ky.—^Pinson v. Murphy, 206 S. 
W. 442, 220 Ky. 464. 

23 C.J. p 469 note 98, p 46*8 note 87 
la]. 

vender of pajment of nortflpegra 

A levy on personalty which le 
subject to a mortgagre may be 
quashed on a showingr of failure to 
comply with statutes requiring: a 
tender of payment of the mortaa^e 
or security.—^Beatrice Creamery Co. 
V. Golden, 263 P. 46<8, 129 Okl. 86—I 
93 C.J. p 409 note 98 [a]. I 


railore to apprise debtor of ezemp- 
tlon riglits 

In order to quash levy for fail¬ 
ure to apprise judgnnent debtor of 
exemption rig:hts, there must be 
showing: that property levied on 
mig:ht have been held by debtor as 
exempt.—Poplar Bluff Trust Co. v. 
Bates, 31 S.W.2d 93, 224 Mo.App. 
636. 

Time of instltiitloa of psooeedlajs 

A motion to dismiss a levy, on the 
ground that the proceedings out of 
which the levy arose were instituted 
out of term time, is properly denied 
where it does not in fact appear that 
they were so instituted.—Dyal v. 
Watson, 162 S.E. 682, 174 Ga. 330. 

12. Ga.—State v. Jeter, 60 Ga. 48*9. 
23 C.J. p 46'9 note 97. 

13. Ill.—Evans v. Landon, 6 Ill. 307. 
23 C.J. p 469 note 9*9. 

14. N.Y.—Jones v. McCarl, 7 Abb. 
Pr. 418. 

23 C.J. p 4*69 note 1. 

16. K.J.—Linn v. Hamilton, 34 N. 
J.Law 305. 

16. Fla.—City of Coral Gables v. 
Hepkins, 144 So. 3<86, 107 Fla. 7T8. 

23 C.J. p 469 note 4. 

17. Pa.—^Robinson v. Atlantic & G. 
W. R. Co.. 66 Pa. lOO. 

'23 C.J. p 469 note 6. 
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18. Wis.—Bonesteel v. Orvis, 23 
Wis. 60*6, 99 Am.D. 2011. 

23 C.J. p 469 note 11. 

19. Ga—Young v. Germania Sav. 
Bank, 64 S.E. 552, 132 Ga. 490— 
Marshall v. Charland, 34 S.E. 671. 
109 Ga. 306. 

23 C.J. p 46'9 note 6. 

20. Ga.—C. C. Ansley Co. v. O’- 
Byme. 48 S.E. 2*2'8, 120 Ga. 618. 

21. Mo.—Fink v. Remick, 33 Mo. 
App. 624. 

22« Ga.—Young v. Germania Sav. 

Bank, 64 S.E. 552, 132 Ga 400. 

2*3 C.J. p 46)9 note 10. 

23. Mo.—John Deere Plow Co. of 
St. Louis V. Brown. 264 S.W. 676, 
BO'S Mo. 18'2, followed in First 
Nat. Bank v. Brown, 264 S.W. 677, 
Nichols Wire & Sheet Co. v. 
Brown, 264 S.W. 677, and Oliver 
Chilled Plow Works v. Brown, 264 
e.W. 677—Blandon v. Martin, 50 
Mo.App* !!4. 

Ootpon Jnzls cited but the rule of 
the text was held Inapplicable be¬ 
cause the omitted proof comprised 
matters Judicially noticed.—^Jobe- 
Rose Jewelry Co. v. City of Bir¬ 
mingham, 178 So. 2116, 216, 286 Ala 
173 . 
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to the writ,24 or on the ground that the judgment 
debtor has no interest in the property levied on.26 
Neither will the court entertain a motion to vacate 
by a stranger who claims ownership of the proper¬ 
ty levied on, because the court will not in this man¬ 
ner determine conflicting titles to property; the 
stranger will be left to the legal methods of try¬ 
ing his right to the property, such as those pro¬ 
vided by statute or by the common-law action of 
trespass.26 

Where a levy has been made on property which 
does not belong to defendant, and plaintiff has had 
to refund the money to the purchaser, or has be¬ 
come liable to the real owner, plaintiff may, on mo¬ 
tion, have the levy vacated and the satisfaction of 
record removed.27 

§ 110. Operation and Effect of Levy 

a. In general 

b. Interest of debtor 

c. Interest of creditor 

a. In (General 

Property levied on Is In the custody of the law and 
the court by appropriate measures may restrain any in¬ 
terference. 

Property levied on is in the custody of the law,28 
and it remains in such custody until it is with¬ 
drawn by order of a competent court the court 
may by attachment, punishment for contempt, and 
writ of restitution, maintain its jurisdiction against 


its own officers and other persons.^® A levy on 
land not belonging to the debtor does not deprive 
the true owner of the right to bring trespass.®^ 

The creation of a lien by the levy, and the ex¬ 
tent thereof, is discussed infra §§ 123 ct scq. The 
levy as constituting a satisfaction of the execu¬ 
tion ts considered infra § 336. 

What law governs. The law of the state where 
a trust has been established determines the rights 
derived from the levy of an execution issued by a 
court of such state against the trust property.22 

b. Interest of Debtor 

A levy does not, according to some authorities, divest 
the debtor of ownership, particularly In the case of 
realty. 

According to some authorities a levy does not 
divest the debtor of his ownership in the property.^S 
Thus it has been held that a levy on personal prop¬ 
erty does not change the title of the judgment debt¬ 
or into a mere right of action, and that the title 
remains in him with a capacity of disposition in 
any manner which does not impair the hen of the 
execution,®^ at least until a sale is made which op¬ 
erates in law to transfer the judgment debtor’s in¬ 
terest to anothcr.25 However, as shown infra § 
114, there is authority that a levy on personalty 
vests title in the officer making the levy. A levy 
on the rights of plaintiff in a suit deprives him of 
subsequent control over such suit.26 


94. Mo.—John Deere Plow Co. of 
St. Louis V. Brown, 2'64 S.W. 675, 
67<6, 305 Mo. 18'2, ettins: Corpus 
JurUi, and followed in First Nat. 
Bank v. Brown, 2€4 S.W. 6‘77, 
Nichols Wire & Sheet Co. v. Brown, 
264 S.W. 677, and Oliver Chilled 
Plow Works V. Brown, 2'64 S.W. 
'6T7. 

Okl.—Lexington Land Co. v. Am- 
brister, 64 P.2d 703. 705, 17'9 Okl. 
86, quotini: Corpus Juris. 

23 C.J. p 470 note 14. 

96. Okl.—Lexingrton Land Co. v. 
Ambrister, supra, quoting: Corpus 
Juris. 

23 C.J. p 470 note 15. 

96. Cal.—Associated Oil Co. v. Mul- 
lin, 294 P. 421, 424, 110 Cal.App. 
385, citingr Corpus Juris. 

Ga.—Arnoldsvllle Trading Co. v. 
Brotberton, 6 S.E.2d 210, 61 Ga. 
App. 370. 

Mo.—John Deere Plow Co. of St. 
Louis V. Brown, 264 S.W. 675, 30(6 
Mo. 18*2. 

Okl.—Lexington Leind Co. v. Am¬ 
brister, 64 P.2d 703, 706, 179 Okl. 
<66, quoting Corpus Juris. 

23 C.J. p 470 note 16. 


97. Minn.—Osborne v. Wilson, 3*2 
N.W. 786, 37 Minn. 8. 

23 C.J. p 470 note 17. 

28. Fla.—Hooker v. Wiggins, 139 
So. 803, 104 Fla. 35'5. 

Ga.—Tattnall Bank v. Smith, 14 S. 
E.2d 68*5. 

N.Y.—Yokoyama v. San Carlos Op¬ 
erating Co., 269 N.Y.S. 471, 144 
Misc. 733. 

Tex.—Keystone Pipe & Sutxply Co. of 
Texas V. Milner, Civ.App., 297 S. 
W. 10'89. 

23 C.J. p 470 note 23. 

Actual possession 

(1) Although sheriff after levying 
execution left property on premises, 
it remained in sheriff’s ’‘actual pos¬ 
session.”—Conservative Building & 
Loan Ass’n v. Harry Pearl & Co., 
151 A. 341, 343, 300 Pa. 580. 

(2) Under the Texas statutes, the 
levy of execution on realty brings 
it into custody of court rendering 
Judgment, although marshal does 
not take actual possession.—^Wilkin¬ 
son v. Goree, C.C.A.Tex., 18 F.^d 
465, reversing, D.O., 15 F.2d 3V9 and 
certiorari denied Goree v. Wilkinson, 
47 S.Ct. 770, 2'74 U.S. 7m, 71 L.Ed. 
183-9. 


29. Fla.—Adams v. Burns, 172 So. 
75, 126 Fla. 685. 

Sa W.Va.-—August V. Gilmer, 44 S. 
E. 143, 63 W.Va. 6*5. 

31. Mass.—Bott v. Burnell, 9 Mass. 
96, 11 Mass. 163—Hewe v. Bis¬ 
hop, 3 Mete. 26. 

39. N.Y.—Server v. Towne, 34 N. 
E.2d 313, 285 N.Y. 2'64, reversing 
23 N.Y.S.2d 700, 260 App.Div. 616. 

33. La.—New Orleans Bank & Trust 
Co. V. City of New Orleans, 147 
So. 42. 176 La. 946. 

N.Y.—Yokoyama v. San Carlos Op¬ 
erating Co., 259 N.Y.S. 471, 144 
Misc. 73-3. 

Pa.—'Myanza Color & Chemical Co. 
v. Pertex Dyeing A Finishing Co., 
12 Pa.Dist. A Co. 666. 

34. N.J.—Pedrick v. Keummell, 6*5 
A. 846, 74 N.J.Law 379 

23 C.J. p 470 note 27. 

35. N.Y.—^WalradjL v. Phoenix Ins. 
Co., 32 N.E. 10«*3. 136 N.Y. 376, 32 
Am.S.R. 752, affirming 19 N.Y.fiL 
*293, 64 Hun 129. 

39. La.—O arlick v. WUliama Medi¬ 
cal & Surgical Inst., 61 So, 732, 
132 La. 6Z0. 
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The levy of an execution on real property of the 
judgment debtor does not of itself operate as a 
disseizin, nor does it deprive the judgment debtor 
of the power of transferring or selling the same, 
subject to any lien of the execution,although 
it has been held otherwise as to a levy on an equity 
of rcdemption.38 

c. Interest of Oreditor 

The Judgment creditor acquiree no title to the prop¬ 
erty by reason of the levy and his interest In the property 
cannot exceed that which the debtor had. 

The judgment creditor does not by virtue of the 
levy acquire title to the property seized,39 but only 
an inchoate right to payment out of its avails by 
legal proceeding.^® Any interest acquired by the 
creditor as a result of the levy is limited to the ac¬ 
tual interest of the debtor^i at the time of the levy 
or of the attachment of the licn.^^ 

The levy on a debt due from a third person to 
the execution debtor gives the creditor a right to 
have such debt applied in payment of the claim of 
the execution creditor, and in effect makes such 
person trustee of the amount due from him to the 
execution debtor.^ 

Interest in leased property, A judgment cred¬ 


itor who levies on leased property may obtain all 
rents subsequently accruing,even though the 
lessee has given promissory notes to the debtor for 
such rents.45 

§ 111. Abandonment, Waiver, or Relinquish¬ 
ment of Levy 

A levy may be abandoned, but the creditor or offlcer 
cannot releaae one levy and Impose another at will. 

Where a levy is made, the creditor or officer, 
as a general rule, has no power to release the levy 
and then levy on other property, unless with the 
consent of the debtor,^® or on reasonable notice 
to him.^*^ It has also been held that, where an ex¬ 
ecution has been levied, a claim interposed, and the 
papers returned to court, the officer has no right, 
except on leave of court, to withdraw the execu¬ 
tion and make another levy,^® but that before the 
papers have been returned into court, the creditor 
may have a new levy made on other property with¬ 
out an order of court for that purpose,^® and that 
a levy may be dismissed while an issue is pending 
thereon.^® A levy may be abandoned or relin¬ 
quished where the property levied on does not 
belong to the debtor,®^ or where the levy, for any 
other reason, is void.®2 


37. Conn.—Schroeder v. Tomlinson, 
39 A. 4t84. 70 Conn. 348. 

23 C.J. p 470 note 30. 

38. Mass.—Lunt v. Cook, 65 N.E. 
4<ei8. 175 Mass. 1, 78 Am.S.R. 472. 

23 C.J. p 470 note 31. 

38. N.T.—Yokoyama v. San Carlos 
Operating Co.. 25*9 N.T.S. 471, 144 
Mlsc. 733. 

23 C.J. p 471 note 33. 

40. N.H.—Mitchell v. Roberts, 60 
TSr.H. 486. 

23 C.J. p 471 note 33. 

41. U.S.—In re St. Mark's Hospital 
of New York City. C.C.A.N.Y., 64 
F.2d 1001. 

Iowa.—Lee v. Lee, 223 N.W. «’88, 207 
Iowa 88'2. 

Mont.—First Nat. Bank v. Citizens' 
State Bank of Dooley. 283 P. 420, 
86 Mont. 331, followed in Dooley 
Implement Co. v. Citizens’ State 
Bank of Dooley, 2*83 P. 423, 84 
Mont. 33(9. 

Wash.—Waddell v. Roberts, 246 P. 
765, 139 Wash. 273. 

Wis.—^Bradt v. Beloit Dairy Co., 230 
N.W. 136, 201 Wis. 319. 

2-3 C.J. p 471 note 34. 

48. Iowa.—Carlisle v. Mllliman, 203 
N.W. 268, 199 Iowa 949. 

^feb.—Thies /. Welble, 264 N.W. 
420, 126 Neb. 720. 

23 C.J. p 471 note 34. 

XatawoBiBg rights of thlzd podrsozui 
The legal Action that under a levy 

duly perfected the title of Che cred¬ 


itor relates back to the Arst step 
of the procees is never permitted to 
work injustice to a bona Ade pur¬ 
chaser, in whom any rights may 
have meantime become vested.— 
Schroedcr v. Tomlmson, 39 A. 484, 
70 Conn. 348. 

Priority between execution lien and 
title of transferee see infra 5 I'-S. 
481 S.D.—Lindskog v. Schouweller, 
80 N.W. 1190, 12 S.D. 176. 

Xavy on all orodtts mod dobts owod 
to Judgment dslitor covers all rights 
which the debtor has at the time of 
the levy to the extent of the credi¬ 
tor’s claim.—De Forest v. Cascade 
County, Mont., 120 P.2d 43'5. 
Xusunume moaays 

An insurance company which pays 
money to its Insured, with notice of 
an execution lien thereon, is liable 
to the execution creditor for the 
sum paid.—Combs v. Hunt, 12'5 S.E. 
661, 140 Va. 627, 37 A.L.R. 621. 

44. La.—Bank of Coushatta v. Wil¬ 
liams, 121 So. 646, 10 La.App. 57IL. 

46. La.—^Bank of Coushatta v. Wil¬ 
liams, supra. 

48i 111.—Smith V. Hughes. 24 111. 

270. 

23 C.J. p 471 note 37. 

Injunction to zmrtmln vtlaano 

A petition for rule to show cause 
why defendants, in suit to set aside 
sale of realty as fraudulent simula¬ 
tion to prevent enforcement of Judg- 
meot against vendor, shouid not be 
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enjoined from releasing sheriff’s 
seizure thereof on execution, was 
not subject to exception as unau¬ 
thorized attempt to set aside con¬ 
tract between defendants, as issue 
vel non of ownership of seized prop¬ 
erty was not raised by rule.—Jones 
V. Dietrich, La.App., 18'6 So. 881. 

47. ©.C.—Lockhart v. Smith, 27 S.E. 
667, 50 S.C. 112. 

23 C.J. p 471 note 38. 

48. Qa.—Kendall v. Matbrook, 54 
Oa. 587. 

23 C.J. p 471 note 39. 

49. Ga.—Wyatt v. Chapman, 6'6 Ga. 
727. 

50. Ga.—^Ayers v. Lamb, 66 Ga. 627. 
23 C.J. p 471 note 41. 

61. Ark.—State v. Swlgart, 2‘2 Ark. 
528. 

23 C.J. p 471 note 42. 

60. Ind.—^Bzra v. Manlove, 7 Blackf. 
3I8'9. 

23 C.J. p 471 note 43. 

Vsmporaxy surrmider of writ of 
execution by sheriff to attorney for 
plaintiff for purpose of indorsing on 
writ fact that it was issued on judg¬ 
ment against husband and wife did 
not invalidate levy as against con¬ 
tention that debtor is entitled to 
have writ of execution remain in 
hands of sheriff from time of its de¬ 
livery to him until its return day; 
but the practice was not approved.— 
Kolakowskl v. Cyman, 281 N.W. 832, 
m Mich. 595. 
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Whether a levy has been abandoned or relin¬ 
quished depends largely on the circumstances of 
the particular case»^3 and is ordinarily a question 
for the jury.®4 

§ 112. Restoration of Levy 

Examine Pocket Parts for later cases. 

§ 113. Custody and Care of Property in Gen¬ 
eral 

The levying officer le under a duty to retain custody 
of the property. If necessary» he may employ a watch¬ 
man. 

It is the duty of the officer making the levy to 
keep the property within his custody and control 
until sold or otherwise lawfully disposed of.®® He 
must have and retain such supervision over and 
custody of the property as will enable him to re¬ 
tain and assert his power and control over it, so 
that it cannot be withdrawn or taken by another 
without his knowledge.®® 

Putting a watchman or keeper in charge of 
property levied on is a sufficient precaution for 
Us protection, unless violence is apprehended,®'^ but 
the levy is not invalidated by a mere failure to 
place property levied on in charge of a watchman 


and to prevent the owners from resuming posses¬ 
sion and control.®® 

Retaking, If property levied on is removed by 
others, the officer may take possession wherever 
found and use all force necessary for that pur¬ 
pose.®® 

§ 114. Title and Rights Acquired by Officer 

a. In general 

b. Actions by officer 

a. In General 

An officer by hit levy acquiret a special property In 
goods seized; he does not acquire title to realty or, 
according to some authorities, the right to possession 
thereof. 

A levy on property of the judgment debtor vests 
in the officer making the levy a special property 
in the goods seized, and the right of possession 
thereof for the purpose of sale under such levy.®® 
The officer, rather than the judgment creditor, has 
the right to raise questions as to the right of pos¬ 
session of the property seized.®^ The special right 
of the officer ceases when the execution creditor is 
satisfied, that is, when the object of the levy is at- 
tained.®2 

There is authority holding that the levy of an ex- 


63. Okl.—state ex rel. First Nat. 
Bank v. Ogden. 49 P.2d 66'5. 173 • 
Okl. 2S5. 

23 C J. p 471 note 44. 

Acta oonatituttBcr alMutdosmeat 

(1) There is a failure to keep good 
a levy on goods in a store, thus lot¬ 
ting in a chattel mortgage, made 
and recorded after the levy, but 
before such failure, where the ar¬ 
ticles are not inventoried and marked 
or removed, but remain in the store, 
the owner retains possession of the 
key, and the person placed in charge 
as keeper by the officer stays in an¬ 
other part of the city at night.— 
Smart v. Sosey, 193 P. 167, 49 Cal. 
App. 332. 

(2) Other acts see Schaeffer v. 
Potzel, 23'8 Ill.Apip. 33'5—2‘3 C.J. p 
471 note 44 fa]. 

Acte Bot ooBstitntiBflr waiver or 
ahaadoBBiaiit 

Cl) Piling of claim based on Judg¬ 
ment against estate of deceased 
Judgment debtor is not waiver of 
right to proceed on execution tested 
during lifetime of Judgment debtor, 
—estate ex rel. B^rst Nat. Bank v. 
Ogden, 49 P.2d MB. 173 Okl. 285. 

(2) Other acts see Nichols v. Bell 
& Rachal, 2 La-App. Id—23 C.J. p 
471 note 44 [b]. 

64. Mich.—Vanosdall v. Hamilton, 
77 N.W. 9, 118 Mich. 633. 

23 C.J. p 471 note 46. 


56. Cal.—^First Nat. Bank v. Mc¬ 
Coy. 29»7 P. 671, 11*2 Cal.A.pp. 666. 
Custody and care of property by 
sheriffs generally see the C.J S 
title Sheriffs and Constables S 46, 
also 57 C.J. p 785 note 35-p 786 
note 44. 

56. Cal.—Smart v. Sosey, 193 P. 167, 
4'9 Cal.App. 332. 

23 C.J. p 472 note 50. 

Permitting property to remain in 
possession of; 

Debtor see supra § 97. 

Third person already in posses¬ 
sion sec infra 5 115. 

57. Mich.—Stllson v. Gibbs, 9 N.W. 
254, 46 Mich. 215. 

56^ U.S.—Dawson v. Daniel, C.C. 
Tenn., 7 F.Cas.No.3,'66'9, 2 Flipp. 
305. 

23 C.J. p 472 note 54. 

59. U.S.—Parrish v. Danford, C.C. 
Ohio, 18 F.Cas.No.10,770, 1 Bond 
345. 

PoosoMozy warrant by dobtor 

Where debtor forcibly removed 
property seized, after claim of ex¬ 
emption was filed, subsequent re¬ 
moval by levying officer was not 
such taking as would authorize pos¬ 
sessory warrant by the debtor for 
its recovery.—Kemp v. Price, 157 S. 
E. 117, 42 Ga.App. 666. 

00. Del.—Cochran v. Clements, 163 
A. 632, 7 W.W.Harr. 410. 
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N.T.—Tokoyama v. San Carlos Op¬ 
erating Co.. 259 N.Y.S. 471, 144 
Mise. 73.3. 

23 C.J. p 47’2 note 58, p 490 note 42, 
p 470 note 28. 

■ffect of filing szesapt property 
■ohednle 

The ex parte filing by defendant 
of schedule of exempt property, aft¬ 
er levy of execution, does not divest 
levying officer of right of possession. 
—Kemp V. Price, 157 S.E. 117, 42 
Ga.App. 655. 

Concurrent possession with moxt- 
gagse 

By statute the mortgagee and the 
officer levying may have concurrent 
possession of the mortgaged chat¬ 
tels. the officer retaining custody 
until the mortgagee’s sale, and hav¬ 
ing a right to know the amount and 
conditions thereof; and when the 
mortgagee sells he can protect the 
rights of the officer as well as his 
own.—Haynes v. Leppig, 40 Mich. 
602. 

61. U.S.—^Newberry v. Davison 
Chemical Co., C.C.A.N C., 65 F.2d 
724, certiorari denied 64 S.Ct. 76 
(two cases), 290 U.S. 660, T8 L«.Ed. 
BTl. 

62. Ala.—Higdon v. Warrant Ware¬ 
house Co., 93 So. 938, 10 Ala.App. 
496. 

S.C.—Bates v. Gest, 14 8.aLi, 493. 
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ccution on personalty of the debtor vests the title 
thereto and the right to possession thereof in the 
officer making the leyy,^^ but, as pointed out supra 
§ 110 b, there is also authority that the levy alone 
does not divest the debtor of ownership. 

It has been held that the officer has no authority 
to thresh grain, in order to put it in the best con¬ 
dition for sale;®^ but that, where it is necessary 
for the preservation of the grain, it is his duty to 
thresh it.®® The officer has no authority to work 
animals levied on, to pay the expense of keeping 
them.®® 

A levy on real property gives the officer no title 
to the premises;®"^ nor, according to some authori¬ 
ties, does it give him the right to possession there¬ 
of,®® On the other hand, there is authority indi¬ 
cating that a levy on, or seizure of, realty gives 
the officer a right of possession,®® and vests in him 
the right to receive the rents and profits of such 
property from the date of seizure.^® It has also 
been held that an officer levying on a mortgagor’s 
equity of redemption is entitled to take the prop¬ 
erty into his possession for the purpose of effect¬ 
ing a sale of the equity.'^i 

b. Actions by Officer 

The levying officer may maintain auch actlona as tree- 
pass, trover, or replevin against one who wrongfully in¬ 
terferes with his possession of the property. 

The officer may maintain an action against one 
who unlawfully takes from his possession property 
levied An officer who has either actual pos¬ 

session of the property or the right to immediate 
possession may maintain an action of trespass 
against any person wrongfully disturbing him in 


such possession,*^® or an action of trover for its 
conversion;74 but he cannot invoke a summary 
proceeding by attachment for contempt of court 
against another officer for taking the property un¬ 
der another writ subsequently issued.7® 

As a general rule, where the officer has actual 
possession by virtue of the execution, it is suffi¬ 
cient to enable him to maintain trespass or trover 
without proving or producing the judgment but 
it has been held that, where he sues in trespass, 
on a mere constructive possession, for the benefit 
of plaintiff in the execution, he must prove the 
judgment, if required to do so, and that proving 
the execution alone is not sufficicnt.77 

Reple^nn. An officer who has seized chattels un¬ 
der valid process has such a special property there¬ 
in as will authorize him to maintain replevin against 
one who takes them out of his possession or that 
of his custodian.78 However, he has no such in¬ 
terest as will authorize him to maintain replevin 
where he has not yet levied on the property,7® or 
where the levy is made on a void process,®® or 
where the levy and execution have been set aside 
before the return day of the execution.®^ An offi¬ 
cer who seizes goods of a stranger to the suit ac¬ 
quires no such interest as will entitle him to main¬ 
tain replevin against the true owner.®® 

§ 115. Delivery to Bailee or Receiptor 

a. In general 

b. Actions 

a. In General 

without relinquishing custody of the property levied 


63. N.J.—Hamilton v, Hamilton, 2'5 
N.J.Law 644. 

23 C.J. p 490 note 42. 

64. Mich.—Stilson v. Gibbs, 40 
Mich. 42. 

23 C.J. p 472 note 63. 

66. Vt.—Brings v. Taylor, 35 Vt. 

67. 

66. Mich.—^Bushey v. Rathe, 7 K. 

W. 802, 45 Mich. 1811. 

07. l,a.—^New Orleans Bank & 
Trust Co. V. City of New Orleans, 
147 So. 42, 176 La. 948. 

23 C.J. p 472 note 60, p 460 note 43. 

68. U.S.—^Newberry v. Davison 
Chemical Co., C.C.A.N.C., 66 F.2d 
724, certiorari denied 54 S.Ct 75 
(two cases), 290 U.S. 660, 78 L,. 
Hd. 571. 

23 C.J. p 473 note 60, p 4-90 note 43. 

68. La.—^New Orleans Bank & Trust 
Co. V. City of New Orleans, 147 
So. 42. 176 La. 946. 

VOL La.—Ajidereon v. Oomeau, 88 


La.Ann. 1119—Courtney v. Hunt, 
5 La.Ann. 174. 

71. Mich.—Wilson v. Montague, 24 
N.W. 851, 57 Mich. €38. 

23 C.J. p 472 note 62. 

78. Ala.—Higdon v. Warrant Ware¬ 
house Co., 63 So. 938, 10 Ala.App. 
496. 

23 C.J. p 472 note 66. 

Sheriff alone may sue for any in¬ 
terference with rights secured by 
him through levy under execution.— 
Tokoyama v. San Carlos Operating 
Co., 259 N.Y.S. 471, 144 Misc. 738. 

73. N.H.—Houston V. Blake, 43 N.H. 
116. 

23 C.J. p 473 note 67. 

Actions against bailee or receiptor 
see infra | 116 b (2). 

74, Del.—Cochran v. Clements, 183 
A. 632, 7 W.W.HaiT. 410. 

23 C.J. p 473 note 68. 

Meoessity of levy 
The officer has no light or title 
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which will support trover until he 
has actually made a levy.—Cochran 
V. Clements, supra. 

76. Ill.—Gates v. People, 6 lll.App. 
383. 

76. N.Y.—Barker v. Miller, 6 Johns. 
195. 

23 C.J. p 473 note 70. 

77. N.Y.—Pryne v. Westfall, 3 

Barb. 496—Earl v. Camp, 16 Wend. 
662. 

7a N.Y.—Pracht v. Gunn, 74 N.Y.S. 

991. 69 App.Dlv. 396. 

28 C.J. p 473 note 72. 

7a Del.—Cochran v. Clements, 183 
A. 632, 7 W.W.Harr. 410. 

HI.—Mulheisen v. Lane, 82 Ill. 117. 

sa Minn.—Clark v. Norton, 6 Minn. 
412. 

81. Ind.—^Walpole v. Smith, 4 

Blackf. 304. 

aa Mo.—Carroll v. Frank, 33 Mo. 
Appw 60. 
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on» the officer may leave It In the poaeeeelon of a third 
peraon aa hla bailee. 

It is not necessary for an officer levying on prop¬ 
erty of a judgment debtor to retain actual posses¬ 
sion of such property himself; he may leave it in 
the possession of a third person as his bailee, or, 
as pointed out supra § 97, may permit the debtor 
to retain possession. By so doing the officer does 
not relinquish possession, but merely selects an 
agent to retain possession in his behalf, and the 
property is regarded as still being in his custody.®^ 
A promise by a third person to hold property for 
the sheriff does not make such person the sheriff’s 
agent where the promise is made before the sheriff 
has taken possession.^^ 

Form and contents of receipt. Where a receipt 
is given, it need not set forth in detail, or describe 
minutely and with particularity, the parties, court, 
and other facts appearing in full on the execution.®® 
The officer cannot make any agreement with the 
custodian which would be at variance with the offi¬ 
cer’s duty as to the property,®*^ and a promise in 
excess of the liability of the officer to the execution 
creditor is void, at least as to the excess.®® 

b. Actions 

(1) By bailee or receiptor 

(2) Against bailee or receiptor 

(1) By Bailee or Receiptor 

The bailee or receiptor of gooda levied on may, ac¬ 
cording to some authorities, maintain an action to re¬ 
cover the goods or for their conversion. 

Although there is authority to the contrary,®® 
it has been held that the bailee or receiptor of goods 
levied on has such a special property in the goods 
as entitles him to maintain an action to recover the 
property or for its conversion,®® 


It has also been held that defendant in execution, 
with whom the property is left after the levy, see 
supra § 97, is the mere servant or agent of the of¬ 
ficer, and cannot sue for the conversion of, or 
injury to, the property seized.®^ 

(2) Against Bailee or Receiptor 

The levying officer has several remedies against a 
bailee for his failure to redeliver the property. The bailee 
may be estopped to raise certain defenses. 

V 

If the bailee or receiptor fails or refuses to de¬ 
liver when delivery is due, as on demand, the of¬ 
ficer may sue him to recover the property or for 
its conversion;®® or he may sue in assumpsit for 
the breach of the contract.®® The officer’s right of 
action is dependent on his liability over to some 
one else,®^ and hence if he has been discharged 
from such liability, he cannot maintain the action 
unless the discharge resulted from his payment of 
the liability.®® The production of an execution in 
support of the officer’s right of action may be dis¬ 
pensed with by proof of its loss.®® 

Conditions precedent. Where a demand is nec¬ 
essary before bringing suit, the demand need not 
be made by the officer personally but may be made 
by any person properly authorized by him.®7 Under 
some statutes the demand need not be made within 
the lifetime of the execution.®® 

Defenses, The receiptor is liable unless the 
property is destroyed by the act of God or the pub¬ 
lic enemy.®® It is no defense that the sheriff made 
an excessive levy;i that the property was taken 
out of his possession by an officer, unless a legal 
right so to act is shown ;® that the deputy sheriff 
transcended his powers, where ratified by the sher¬ 
iff ;® that the bailee or receiptor offered to deliver 
the property, after the time when the officer could 


B3. Cal.—Noland v. Noland. 113 P, 
2d 11. 44 Cal.App.2d 780. 

23 C.J. p 473 note 77. 

Personal eniraffenient 

An engagement by a third person 
to hold property which the sheriff 
has previously taken possession of 
is a personal one between the two 
individuals.—^Workman v. Thrower, 
114 S.E. 409, 121 S.C. 430. 

84. U.S.—Chicago Trust Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 68 F.2d 302. 

■Ga.—Rogers v. Echols, 179 S.E. 131, 
60 Ga.App. 711. 

23 C.J. p 474 note 79. 

36. S.C.—Workman v. Thrower, 114 
S.E. 409, 121 S.C. 430. 

80. Mich.—Burk v. Webb, 32 Mich. 
173. 

28 CJ. p 474 note 81. 


87. Me.—Plaisted v. Hoar, 45 Me. 
380. 

23 C,J. p 474 note 82. 

88. N.Y.—Browning v. Hanford, 5 
Hill 688, 40 Am.D. 369. 

88. Mass.—Perley v. Poster, 9 
Mass. 112. 

90. N.J.—Browning v. Skillman, 24 
N.J.Law 361. 

23 C.J. p 476 note 11. 

91. N.Y.—Smith v. Reeves, 33 How. 
Pr. 183. 

98. Ga.—James v. Pepper, 73 S.E. 

407, 10 Ga.App. 266. 

23 C.J. p 474 note 85. 

93. Ala.—^Higdon v. Warrant Ware¬ 
house Co., 63 So. 938, 10 Ala.App. 
496. 

23 QJ. p 474 note 86. 
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94. Ala.—Higdon v. Warrant Ware¬ 
house Co., supra. 

95. Ala.—Higdon v. Warrant Ware¬ 
house Co., supra. 

96. Vt.—Bliss V. Stevens, 4 Vt. 88. 

97. Mich.—Bowen v. Culp, 36 Mich. 
224. 

98. Mich.—Burk v. Webb, 32 Mich. 
173. 

23 C.J. p 474 note 92. 

99. N.Y.—Cornell v. Dakin, 38 N.Y. 
263. 

23 C.J. p 476 note 98. 

1. N.Y.—Dezell v. Odell, 3 Hill 216, 

38 Am.D. 628. 

3. Ky.—Stephens v. Vaughan, 27 
Ky. 206, 20 Am.D. 216. 

3. Ala.—Whitsett v. Womack, 8 
Ala. 466. 
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sell or that there were mistakes in the receipt 
as to the property, where they could not have mis¬ 
led the parties.®^ It is no defense that the execution 
is satisfied since in such case the officer is liable 
to the execution debtor for a return of the prop¬ 
erty.® The receiptor cannot show that the prop¬ 
erty was of less value than the sum stipulated to 
be paid in case of its nondelivery.^ 

Although the fact that the property was not sub¬ 
ject to execution is not necessarily a defense,* the 
receiptor may show that the goods are exempt and 
have been delivered to the execution debtor.® 

Estoppel or waiver. The receiptor is estopped 
from alleging the want of a sufficient legal judg¬ 
ment or execution,!® and from denying a delivery 
to him of the property as recited in the receipt.!! 
Further, the receiptor may be estopped to assert 
title in himself or a third person,!2 as where he 
conceals his ownership and suffers the goods to 
be seized as the property of the execution debtor.!* 

Where the receipt does not admit ownership in 
the execution debtor, and the receiptor at the time 
asserts ownership in himself or the officer has 
knowledge of his claim, the receiptor is not estop¬ 
ped from setting up his ownership in an action 
on the receipt.!^ A lienholder does not waive his 
lien by signing an acknowledgment which states 
that he holds the property for the sheriff, where 
the acknowledgment contains an express reserva¬ 
tion of his rights.!® 

§ 116. Delivery on Forthcoming or Delivery 
Bond 

a. In general 

b. Operation and effect of bond 


In Omani 

Under etatutee property seized on execution may be 
delivered to the debtor on hla furnishing a forthcoming or 
delivery bond. 

A forthcoming or delivery bond, as the term is 
used herein, is a bond given for the security of 
the sheriff, conditioned to produce the property 
levied on when required,!® its object being to en¬ 
able the debtor to retain in his possession the prop¬ 
erty levied on until the day of sale.!*^ These l^nds 
are of statutory origin,!* and arc to be distin¬ 
guished from receipts for the delivery of the prop¬ 
erty to the officer on demand, see supra § 115, and 
from bonds given by third party claimant of the 
property seized, see infra §§ 176, 192-194. 

The forthcoming bond, when given, is not bind¬ 
ing until accepted by the officer,!* and is of no ef¬ 
fect until the property is released by the officer;*® 
and the fact that the officer attests the bond is 
not conclusive evidence that he has accepted it.*! 

The owner of personalty who has given a bond 
to obtain the redelivery of property levied on is 
not required to pay the costs, including the expense 
of keeping the property while it is under levy and 
in the officer's possession, as a condition precedent 
to obtaining possession from the officer.** 

Officer*s rights and duties as to bond. Under 
some statutes it appears to be the duty of the offi¬ 
cer to take a forthcoming or delivery bond and 
deliver the property where defendant so demands.** 
However, a statute authorizing a delivery bond 
when the property is left by the levying officer in 
the possession of the execution debtor, may be 
merely directory and remedial,*4 and although it 
is safer and better for the officer to take a bond,*® 
it is a matter within his discretion,*® and his fail- 


4. Mich.—^Bowen v. Culp, 36 Mich. 
224. 

5. Mich.—Burk v. Webb. 32 Mich. 
173. 

6. Conn.—Reed v. Toualey, 1 Root 
374. 

23 C.J. p 476 note 6. 

7. N.Y.—Cornell v. Dakin, 88 N.Y. 
253. 

8. Ky.—Stephens v. Vaughan, 4 J. 
J.Marsh. 206, 20 Am.D. 216. 

81, Wis.—Main v. Bell, 27 Wis. B17. 
la Mich.—Burk v. Webb, 32 Mich. 
173. 

11. Mich.—Burk v. Webb, supra. 

18. N.J.—^Hampton v. Swisher, 4 
N.J.Law 66. 

28 C.J. p 474 note 96. 

18. Wis.—^Perry v. Williams, 89 
Wis. 889. 

28 C.J. p 474 note 96. 


14l S.D.—Plunkett v. Hanschka, 86 
N.W. 1004, 14 S.P. 464. 

28 C.J. p 474 note 97. 

16. Wash.—^Howard v. Mortensen, 
258 P. 853, 144 Wash. 661. 

16. Colo.—^Nichols v. Chittenden, 69 
P. 954, 14 Colo.App. 49. 

Replevin bonds to suspend levy or 
sale see infra 8 139. 

17. Miss.—Skinner v. Jayne, 24 
Miss. 567. 

18. Miss.—^U. S. Bank v. Patton, 6 
How. 200, 35 Am.D. 428. 

23 C.J. p 475 note 23. 

19. Ga.—Fountain v. Napier, 34 S. 
E. 361, 109 Ga. 225. 

flOi La.—^Ware v. Wilson, 22 La. 
Ann. 102. 

81. Ga.—Fountain v. Napier, 34 S. 

E. 851, 109 Ga. 225. 

88. Ga.—^Rogers v. Echols, 179 S.E. 
131, 60 Ga.App. 711. 
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83. Duty of sheriff to prepare bond 

It Is the duty of the sheriff to pre¬ 
pare the bond.—Price v. Honaker, 5 
T.B.Mon., Ky., 662—57 C.J. p 785 
note 19. 

86. Tenn.—^Nlghbcrt v. Hornsby. 42 
S.W. 1060, 100 Tenn. 82, 66 Am.S. 

R. 736. 

However, it has been stated that 
‘*it is the duty of the sheriff to take 
such bond when offered; he dare not 
refuse it.”—Cheiares v. Alderson, 7 
Humphr., Tenn., 273, 274. 

85. Tenn.—Nighbert v. Hornsby, 42 

S. W. 1060, 100 Tenn. 82, 66 Am.S.R. 
736. 

88. Ill.—Snyder v. Powell, 138 Ill. 
App. 893. 

Dsgtmotion of valuo by 
A bond should not be taken where 
continued use of the property would 
tend to wear it out and destroy Ite 
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ure to do so does not affect the validity of the 

levy.27 

The officer has no right to take such a bond 
where, pursuant to statute, an execution is indorsed 
“No security of any kind to be taken.^^S 

Time for bond. The bond may be given and 
accepted after the return day of the writ.^S 

Judgment or levy void. Since a forthcoming 
bond must be founded on a valid judgment and ex¬ 
ecution thereunder, such a bond, given under a 
void judgment or under a void levy of execution, 
is also void.30 

Exempt property. A bond extorted by an offi¬ 
cer to compel the delivery of exempt property is 
void, unless the debtor waives his rights either by 
act or omission.31 

b. Operation and Effect of Bond 

The giving and acceptance of a forthcoming bond en¬ 
titles the debtor to possession of the property. As a 
general rule, the bond does not destroy the Hen of the 
execution and It may estop the obligors from questioning 
the validity of the writ or of the levy. 

The giving and acceptance of a forthcoming bond 
entitles the debtor to the custody of the property,32 
and relieves the officer from the obligation to keep 
the propcrty.33 It makes the debtor the agent of 
the levying officer.^^ Delivery of the property 
pursuant to the bond does not preclude the filing 
of a claim by a third person.*^® 

Debtor's right to refuse possession. After giv¬ 
ing a bond the debtor may, nevertheless, refuse to 
take possession of the property.^® Under such cir¬ 


cumstances the levying officer continues in posses¬ 
sion by virtue of the levy;37 he does not hold as 
bailee or agent for defendant.28 

Extinguishment of levy, lien, or judgment. As a 
general rule, the giving of a forthcoming or deliv¬ 
ery bond, and the consequent surrender of posses¬ 
sion of the property, does not destroy the lien of 
the execution or render the original seizure a nul¬ 
lity.®® In some jurisdictions, in construing stat¬ 
utes concerning foMcoming bonds, it has been held 
that such a bond is not a satisfaction of the ex¬ 
ecution, and on condition broken the judgment 
creditor may sue out a new execution on the judg¬ 
ment against defendant and the sureties on the 
bond, and the officer may levy again on the same 
property.^® In other jurisdictions, however, the 
bond operates as a discharge of the levy and lien, 
or as a satisfaction of the original judgment, at 
least where forfeited by a failure to deliver the 
property, and the remedy thereafter is on the 
bond,4i unless relief is obtained in equity.^® 

A forthcoming bond, without any, or with a fic¬ 
titious, security, is absolutely void, and its forfei¬ 
ture does not discharge the lien of the judgment 
or execution;^® and the same rule applies where 
the bond is afterward quashed for any irregular¬ 
ity.^^ The forfeiture of a delivery bond taken 
without authority of law docs not discharge the 
execution lien.^® Where property is delivered on a 
void forthcoming bond, it cannot be retaken and 
sold under a venditioni exponas unless by consent.^® 

Estoppel or waiver. The obligors arc estopped 
by the giving of the bond to question the validity 


value.—^Aleman v. Gonzales, Tex. 
Clv.App., 258 S.W. 243. 

87. Tenn.—Nlghbort v. Hornsby, 42 
S.W. 1060, 100 Tenn. 82, 66 Am.S. 
R. 736—Brown v. Allen, 3 Head 
429. 

88 . Ky.—Ditto v. Geoghegran, 1 
Mete. 169—Poston v. Southern, 7 
B.Mon. 289. 

89. Tenn.—Cheaires v. Alderson, 7 
Humphr. 273. 

W.Va.—Harwood v. Creel, 8 W.Va. 
579. 

30. Miss.—Buckingham v. Bailey. 
12 Miss. 638. 

23 C.J. p 479 note 97. 

31. Mo.—Robards v. Samuel, 17 Mo. 
666. 

38. Ind.—Hubbard v. Security Trust 
Co., 78 N.K 79, 38 Ind.App. 166. 
33. Ala.—Whltsett v. Womack, 8 
Ala. 466. 

.34. Ga.—Peacock Hardware Co. v. 
Allen. 127 S.B. 780, S3 Ga.App. 664 
—Smith V. Davis, 60 S.E. 199, 8 
Ga.App. 419. 


35. Ga.—Peacock Hardware Co. v. 
Allen, 127 S.E. 780, 33 Ga.App. 
654. 

36. Ga.—Rogers v. Echols, 179 S.E. 
131, 50 Ga.App. 711. 

37. Ga.—Rogers v. Echols, supra. 

38. Ga.—Rogers v. Echols, supra. 

39. La.—A. Baldwin & Co. v. Le 
Long, App., 142 So. 879. 

23 C.J. p 479 note 98. 

Timely seisure is not nullified by 
surrender of the property on a forth¬ 
coming bond.—^A, Baldwin & Co. v. 
Lc I^ong. supra. 

Znsolvenoy of obligor 

Where one of two Judgment debt¬ 
ors gives a bond which is forfeited, 
the other Is not discharged from the 
original judgment if the obligors on 
the bond prove Insolvent.—Garland 
V. Lynch, 1 Rob. 646, 40 Va. 645. 
Transfer to third person 
A voluntary surrender of the prop¬ 
erty by defendant to a third person, 
who has no valid right thereto, sub¬ 
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sequent to the execution of the bond, 
does not defeat plaintiff's lien.—Fi¬ 
delity & Deposit Co. v. B. F. Sturte- 
vant Co., 38 So. 783, 86 Miss. 609, 
109 Am.S.R. 716. 

40. Ill.—Trenary v. Cheever, 48 Ill. 
28. 

23 C.J. p 479 note 2. 

41. Tex —Aleman v. Gonzales, Civ. 
App., 268 S.W. 243. 

23 C.J. p 479 note 99. 

48. Va.—^Jones v. Myrick, 8 Gratt. 

179, 49 Va. 179. 

23 C.J. p 479 note 1. 

43. Miss.—Carleton v. Osgood, 7 
Miss. 285. 

44. Ky.—Southern Bank v. White, 1 
Duv. 290. 

Miss.—Bingaman v. Hyatt, Sm. & M. 
Ch. 437. 

45. Tenn.—Lester’s Case, 4 Humphr. 
383. 

48. Pa.--FrlBch v. Miller, 6 Po. 810. 
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of the writ^^ or of the fevy,^* or the fact of levy,^® 
or to set up that the property was not subject to 
levy.®® After receiving the property and getting 
the full benefit of the bond, the obligor is estopped 
from denying the validity of the bond.®!- 

The estoppel does not extend, however, to the 
validity of the process ®2 or to the authority of the 
officer to make the levy,®® and there is no estop¬ 
pel to assert that the judgment and execution are 
void.®^ A judgment debtor who has obtained a re¬ 
lease of property by means of a forthcoming bond 
does not thereby waive his right to seek the reduc¬ 
tion of an excessive seizure.®® 

§ 117. —— Form, Requisites, and Sufficien¬ 
cy of Bonds 

a. In general 

b. Conditions as to redelivery 

c. Parties 

d. Motions to quash 

a. In General 

The forthcoming bond muet eubstantlally conform to 
statutory requirements, but a bond which falls to comply 
with the statutes may nevertheless be binding as a corn* 
mon-law obligation. Irregularities In the bond may be 
waived. 

While the form and requisites of the forthcom¬ 
ing bond vary according to the provisions of dif¬ 
ferent statutes, yet, since the proceeding is stat¬ 
utory, it is essential that the bond should substan¬ 
tially conform to the requirements of the statute 
by which it is authorized.®® If the statute does 


not prescribe the form, the bond is not void for its 
failure to follow the words of the statute.®^ A 
bond, not good as a statutory bond, for failure to 
comply with some provision of the statute, may 
yet be good as a common-law obligation.®® The 
officer’s fee for taking the bond may be included in 
it.®® 

The bond should recite the issuance and levy of 
the writ,®® the name of the judgment debtor,®^ and 
the amount for which the execution issued.®® Any 
material variance between the writ and the de¬ 
scription thereof in the bond will be fatal to the 
bond,®® but slight and unimportant variance will 
not be noticed.®^ A variance between the return 
and the bond is immaterial.®® 

Description of property. The bond should de¬ 
scribe the property levied on, and for the proper de¬ 
livery of which it is conditioned.®® It should spec¬ 
ify the owner thereof,®^ and, in some jurisdictions, 
its value.®® 

Seal, A seal is not necessary under statutes dis¬ 
pensing therewith,®® and its absence is at most a 
mere irregularity.*^® 

Blanks in bond, A bond executed and delivered 
in blank as to any material part thereof is void;*^^ 
but the fact that a blank appears in part of the 
bond does not invalidate it, if the omission can be 
supplied by construction from another part there- 
of.72 

Bond covering two executions. In some jurisdic¬ 
tions it is proper to unite two executions against the 


47 . W.Va.—Shaw v. McCullougrh, 3 
W.Va. 260. 

48. Ga.—Gamer v. Clark, 42 S.E. 56, 
115 Ga. 666. 

23 C.J. p 438 note 96, p 479 note 10. 

49 . Ga.—Midville Fertilizer & Gin 
Co. V. Wade, 118 S.E. 62, 30 Ga. 
App. 387—Smith v. Davis, 60 S.E. 
199, 3 Ga.App. 419. 

60. W.Va.—^Weston v. Ralston, 41 
S.E. 338, 51 W.Va. 167. 

51. Ga.—^Hatton v. Brown, 67 S.E. 

1044, 1 Ga.App. 747. 

58. Ga.—^Peeples v. Garrison, 81 S. 
E. 116, 141 Geu 411, 61 L..R.A,N.S., 
635. 

58. Ga.—Hartshorn v. Gou^h Bank, 
82 S.E. 806, 15 Ga.App. 167, over¬ 
ruling in effect Smith v. Davis, 60 
S.E. 199, 3 Ga.App. 419. 

54. Kan.—Olson v. Nunnally, 28 P. 
149, 47 Kan. 391, 27 Am.S.R. 296. 

55. La.—^Auto Paintlner & Repairing 
Co. V. Wars, App., 162 So. 113. 

58. La.—Cutrer v. Smith, App., 142 

So. 170. 

33 C.J. p 476 note 4L 


57. Mo.—Grant v. Brother ton, 7 Mo. 
458. 

5a Ga.—Mount v. Wall, 66 S.E. 298, 
127 Ga. 211. 

23 C.J. p 476 note 43. 

69. Va.—Bronaugrhs v. Freeman, 2 
Munf. 266, 16 Va. 266. 

ea U.S.—Ambler v. McMechen, D. 
C., 1 F.Cas.No.273. 1 Cranch C.C. 
320. 

23 C.J. p 477 note 74. 

61. Ala.—^Nicolson v. Burke, 15 AIeu 
363. 

23 C.J. p 477 note 76. 

ea Miss.—Barker v. Planters* 
Bank, 6 Miss. 666. 

23 C.J. p 477 note 76. 

ea W.Va.—Holt V. Lynch, 18 W.Va. 
667. 

23 C.J. p 477 note 77. 

64. U.S.—Williams v. Lyles, D.C., 
2 Cranch 9, 2 L.Ed. 191. 

23 C.J. p 478 note 78. 

6a Va.—Buchanan v. Maynadler, 6 
Call 1, 10 Va 1. 
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6a Va.—^Hubbard v. Taylor, 1 

Wash. 269, 1 Va. 269. 

23 C.J. p 471 note 71. 

Erroneous motor number 

A bond griven for the delivery of a 
vehicle is not fatally defective be¬ 
cause of an error in the motor num¬ 
ber where the vehicle delivered to 
the debtor was in fact the one taken 
by the sheriff.—^Aleman v. GtonzaJes, 
Tex.Civ.App., 258 S.W. 243. 

67. Miss.—Jones v. Miles, 2 Miss. 
60. 

23 C.J. p. 477 note 72. 

6a W.Va.—^Kunst v. Findley, 80 S. 
B. 136, 73 W.Va. 162. 

69. Ky.—^Handley v. Rankins, 4 T. 
B.Mon. 664. 

70. Miss.—McComb v. Doe. 16 Miss. 
606. 

7L Miss.—^Dickson T, Hamer, 

Freem. 284. 

23 C.J. P 476 note 60. 

72 , Va.—^Bartley v. Tates, 2 Hen. & 
M. 898, 12 Va. 398. 

23 OJ. p 476 note 6L 
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same party in one forthcoming bond, provided the 
bond recites distinctly the amount of each exccu- 

tion."^® 

Objections, waiver, and amendment. The obli¬ 
gors cannot object to the validity of the bond where 
the defect urged will not injure them, as where the 
penal sum is too small,or where the officer has 
taken the bond without the sureties required by 
statute, and the judgment creditor has accepted it,76 
or where a bond executed by less than all the debt¬ 
ors has been accepted and they alone compkinJ® 
The execution defendant may waive defects in the 
bondJ"^ 

After the execution of the bond, the court may 
allow an amendment to correct a clerical error pat¬ 
ent on its face, and may permit the bond to be re¬ 
formed so as to make it conform to the true and 
evident intention of the parties at the time of its 
execution.'^® 

b. Conditions as to Bedelivery 

The forthcoming bond must contain the conditions 
prescribed by statute relating to the redelivery of the 
property. 

The forthcoming bond must contain the statutory 
conditions relating to the redelivery of the proper¬ 
ty.*^® Generally the bond should require the obli¬ 
gor to deliver the property to the officer at the time 
and place fixed for sale,®® and in some jurisdictions 
the bond must be conditioned to deliver the proper¬ 
ty at the time of the sale thereof and not when de- 
manded.®^ The day fixed for delivery may be a day 
after the return day of the writ,®2 and if the day 


of delivery is stated, it need not also be stated that 
that day is the day of sale;®® failure to state the 
year for the delivery is not necessarily fatal.®^ A 
bond is not good as a statutory bond which provides 
for delivery on a day different from the day of sale 
fixed in the bond,®® or for delivery on a day after 
the time prescribed by the statute,®® or for delivery 
on a day already passed.®*^ An impossible date for 
delivery, which may be corrected by reasonable in¬ 
tendment, does not invalidate the bond.®® It is im¬ 
material that there is not sufficient time stated in 
the condition, under the statute, between the levy 
and sale.®® 

To whom delivered. It is not necessary to state 
to whom the property is to be delivered.®® 

c. Parties 

The forthcoming bond should be executed by, and 
made payable to, those persons designated by the govern¬ 
ing statutes. 

The question who may execute a forthcoming 
bond depends on the terms of the governing stat- 
ute.®i Some statutes authorize only the person 
whose property is levied on to execute such bond,®® 
or, in case of his death, his executor or adminis¬ 
trator.®® When there are several defendants the 
better doctrine seems to l)e that one of them may 
execute such a bond even where his codefendants 
fail to unite with him ;®^ and it has been held that, 
although it is irregular for the officer to allow the 
l)ond to be executed unless all the defendants join 
therein, yet the bond is valid and binding on the ob¬ 
ligors, until it is quashed at the instance of the judg- 


73. Va.—Winston v. Commonwealth, 
2 Call 290, 6 Va. 290. 

23 C.J. p 476 note 63. 

74. Ala.—^Anderson v. Hhea, 7 Ala. 
104. 

23 C.J. p 478 note 81. 

76. Miss.—Coffee v. Planters* Bank, 
22 Miss. 458, 49 Am.D. 68—Walker 
v. McDowell, 12 Miss. 118, 43 Am. 
D. 476. 

78. Ky.—Wilson v. King, 8 Litt. 
457, 14 Am.D. 84. 

77. Ind.—Paul v. Arnold, 12 Ind. 
197. 

23 C.J. p 478 note 84. « 

78L Mo.—Grant v. Brotherton, 7 Mo. 
468. 

23 C.J. p 478 note 86. 

79. Bond oonditiOMd to pay costs 
and damages 

A statute requiring the bond to be 
conditioned for return of property 
levied on is not satisfied by bond re¬ 
quiring merely payment of costs and 
damage Incurred by delay.—Esllnger 
v. Land, 163 S.E. 622, 46 Oa.App. 96. 


90. N.C.—Grady v. Threadgill, 36 N. 
C. 228. 

23 C.J. p 477 note 64. 

Delivery iia different county 

A bond is insufficient where the 
obligation was to deliver the prop¬ 
erty in a county other than the one 
where the levy was made.—Mobile 
Branch Bank v. Darrington, 14 Ala. 
192. 

Omission of place of delivery 

A place of delivery need not be set 
forth where the governing statutes 
do not so require.—Burwell v. Court, 
1 Wash. 264, 1 Va. 264. 

81. Va.—Downman v. Chinn, 2 
Wash. 189, 2 Va. 189. 

88. N.C.—Grady v. Threadgill, 36 
N.C. 228. 

Va.—Ballard v. Whitlock, 18 Gratt. 
236, 69 Va. 236. 

83. Va.—^Irvin v. Eldridge, 1 Wash. 
161, 1 Va, 161—Wood v. Davis, 1 
Wash. 69, 1 Va. 69. 

84. Ark.—Cheek v. Claiborne, 22 
Ark. 884. 


85. W.Va.—^Adler v. Green, 18 W. 
Va. 201. 

86. Ky.—Vertrees v. Shean, 2 Mete. 
291. 

87. Tex.—Jenkins v. McNeese, 34 
Tex. 189. 

W.Va.—^Wallace v. McCarthy, 8 W. 
Va. 193. 

88. N.C.—Poster v. Frost, 16 N.C. 
424. 

89. Miss.—^Jones v. Mississippi & 
A. R. Co.. 6 Miss. 407. 

23 C.J. P 477 note 63. 

90. Ind.—Eldridge v. Yantes, 6 
Blackf. 72. 

91. Tex.—^Harris v. Shackleford. 6 
Tox. 133. 

98. Tex.—^Harris v. Shackleford, su¬ 
pra. 

23 C.J. p 476 note 37. 

93. Miss.—Thompson v. Ross, 26 
Miss. 198. 

23 C.J. p 476 note 38. 

94. Ala.—Sheppard v. Melloy, 12 
Ala. 661. 

Miss.—^Head v, Beaty, 6 Mias. 480. 


281 



§ 117 

ment creditor.®* 

The names of the parties at whose instance the 
executions have issued need not be stated.®* Un¬ 
less required by statute, a surety is not necessary,®^ 
and the fact that the obligee is also a surety will 
not render the bond void,®® 

To whom payable. To constitute a statutory 
bond, the provisions of the statute as to whom it 
must be payable must be strictly followed.®® In 
most jurisdictions the statutes require the bond to 
be made payable to the judgment creditor but the 
fact that a bond is made payable to the wrong per¬ 
son will not prevent recovery on it as a common-law 
bond.® Where the name of the obligee is omitted, 
the bond is a* covenant with the officer to whom it 
is delivered.® 

d. Motions to Qnaflli 

A defective forthcoming bond may be attacked by 
motion to quaah It, provided the motion It made at the 
proper time. 

The proper mode of attacking a defective forth¬ 
coming bond is by a motion to quash it, which will 
usually be granted at the instance of the judgment 
creditor, provided it is made at the proper time,^ but 
only for inherent defects,® In a proper case, the 
motion may be made by the obligors in the bond.® 
In some jurisdictions a motion to quash must be 
made at the first term of court after the execution 
issues,*^ and where a judgment quashing the bond is 
void by reason of its being granted after such term, 
it may be wholly disregarded, and execution may is¬ 
sue on the bond as though no such judgment had 
been made.® It is not too late for one who is not a 
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party to the bond to object, after such term, to the 
bond's operating to charge him.® 

Motion to quash execution, A defect in the bond 
cannot be urged by motion to quash an execution is¬ 
suing on it after forfeiture of the bond.i® 

§ 118. — Liabilities on Bonds 

a. In general 

b. Liability of sureties 

c. Defenses and excuses 

a. In (General 

Liability on a forthcoming bond arlaea when the bond 
la breached. 

To impose liability on a forthcoming bond, a 
breach of the bond is necessary,ii and, where the 
execution of the bond is not denied, this is the 
only issue that may properly be raised in a suit 
thereon.^® 

As a general rule, the bond is forfeited by the 
failure to deliver the property at the time and place 
of sale,i® or on demand where the bond so reads, 
unless in the alternative, the obligor pays the whole 
amount due.^® A subsequent act of the obligors, 
such as a tender of the property after the day of 
sale,i® or a tender of other property as a substi¬ 
tute for that levied on, although of greater value, 
does not relieve them from the previous forfeiture. 

b. Liability of Sureties 

Sureties on a forthcoming bond are liable on default 
by the principal unless they are discharged from responsi¬ 
bility or obtain relief In equity. 

Before the sureties on a forthcoming bond may 
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95. Ky.—Kouna v. Commonwealth 
Bank, 2 B.Mon. 303. 

23 C.J. p 476 noto 40. 

96. N.C.—Grady v. Threadsillt 36 
N.C. 228. 

97- Va.—Washington v. Smith, 3 
Call 13, 7 Va. 13. 

23 C.J. p 476 note 46. 

98. Va.—Booth v. Kinsey, 8 Gratt. 
560, 49 Va. 660. 

99. Ind.—Thompson v. Wilson, 1 
Blackf. 368. 

1. Ala.—Burns v. Georgre, 45 So. 

421, 164 Ala. 626. 

23 C.jr. p 477 note 68. 

8 . Ga.—Salmon v. Lynn, 86 S.E. 

203, 16 Ga.App. 298. 

Enforcement of forthcoming bond as 
common-law obligation generally 
see supra subdivision a of this 
section. 

3. Del.—Crawford v. Slack, 1 Del. 

122 . 

23 G.J. p 477 note 70. 

4L U.S.—SuUon v. Mandevllle, D.C., 


23 F.Cas.No.13,649, 1 Cranch C.C. 
32. 

23 C.J. p 478 note 86. 

6. Miss.—Shields v. Graves, 7 Miss. 
262. 

23 C.J. p 478 note 87. 

6b Va.—Couch v. Miller, 2 Leigh 
645, 29 Va. 646. 

7- Ky.—Hopkins v. Chambers, 7 T. 

B.Mon. 257. 

23 C.J. p 478 note 88. 

8 . Miss.—Fellows v. Grlffln, 20 

Miss. 362—Bell v. Tombigbee K. 
Co., 12 Miss. 649. 

9 - Miss.—Smith v. Tupper, 12 Miss. 

261, 43 Am.D. 483. 

23 C.J. p 478 note 90. 
la Miss.—Jones v. Stanton, 8 Miss. 
601. 

23 C.J. p 478 note 80.' 

11. Ga.—W. T. Arnold & Son v. 
Rhodes, 106 S.E. 463, 26 Ga.App. 
86 . 

23 C.J. p 480 note 19. 

Dispoidtlon of afldavlt of lUegaUty 
Where the forthcoming bond calls 
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for delivery of the property in the 
event that an affidavit of illegality is 
dismissed or withdrawn, plaintlfT 
suing on the bond must prove what 
disposition was made of the affidavit 
of Illegality.—Futch v. Taylor, 106 S. 
E. 616, 26 Ga.App. 129. 

18. Ga.—Salmon v. Lynn, 85 S.E. 
203, 16 Ga.App. 298. 

13. Ga.—Taylor v. Stripland, 191 S. 

B. 170, 65 Ga.App. 683--W. T. 

Arnold St Son v. Rhodes, 106 S.E. 
463, 26 Ga.App. 86. 

23 C.J. p 480 note 21. 

14. Ga.—^Hatton v. Brown, 67 S.E. 
1044, 1 Ga.App. 747. 

23 C.J. p 480 note 22. 

16. Va.—Bernard v. Scott, 8 Rand. 
399, 24 Va. 899. 

23 C.J. p 480 note 23. 

18. Ga.—^Mapp v. Thompson, 9 Ga. 
42. 

23 C.J. p 480 note 24. 

17. Ga.—^Redwine v. Street, 89 S. 
E. 163, 18 Ga.App. 77. 
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be held liable, it must be shown that the principal 
has breached the bond.^* 

A surety is not released by the return of a fieri 
facias against the principal before the return day 
of the writ, unless he is shown to have been injured 
thereby;!* nor is he released by a voluntary sur¬ 
render of the property by defendant to a third per¬ 
son, who has no right thereto, subsequent to the ex¬ 
ecution of the bond.2* A judgment against one 
surety on a forthcoming bond does not, prior to 
satisfaction thereof, bar an action against another 
surety on the bond.*! '£he fact that plaintiff in fcri 
facias instituted suit on one forthcoming bond does 
not necessarily bar an action by him against the 
sureties on a second bond subsequently issued.** 

Delay in proceeding on bond. An unreasonable 
delay on the part of the judgment creditor in suing 
out execution on a forthcoming bond after it has 
been forfeited may discharge the sureties.** A rea¬ 
sonable delay in proceeding on the forthcoming bond 
will not release the sureties, especially where it is 
not shown that they were damaged thereby.*^ 

Extent of liability. Sureties cannot be held for 
another or different amount than the principal,*® 
and under some statutes they are not responsible for 
more than the value of the property specified in the 
bond.*® 

Relief in equity. In some cases equity has under¬ 
taken to relieve sureties on a forfeited bond, as 
where the surety was prevented by accident or fraud 


from delivering the property at the time appoint¬ 
ed;**^ or where the obligee in the bond was a co¬ 
surety and the principal was insolvent,*® or where 
the signature appearing on the bond was unauthor¬ 
ized,** unless the judgment creditor was not a party 
to the fraud.** 

On the other hand, the doctrine is well settled that 
a court of equity will not grant relief to sureties on 
the ground of an irregularity in the judgment or 
levy on which the bond was founded,*! unless the 
irregularity is such as to prevent the bond from be¬ 
ing obligatory.** 

c. Defenses and Excuses 

Liability on forthcoming bond may be avoided, for 
example, where Its conditiona have not been wrongfully 
breached, or, If breached, no damage reaulted. 

Any proper defense relating to the performance 
of the condition of the forthcoming bond may be 
set up in avoidance of liability.** 

Defects in, or reversal of judgment. Defects in 
the original judgment do not constitute a de¬ 
fense,*^ unless they are such as to render the judg¬ 
ment void.*® 

The reversal of the judgment on which the forth¬ 
coming bond was given avoids the bond and exe¬ 
cution issued thereon, without a motion to quash.*® 

Property not subject to levy. The failure to pro¬ 
duce exempt property has been held not to impose 
liability for breach of the bond.*"^ It is also a good 


la raUnra to deliver property, etc. 

Where the condition of the bond 
is that the principal shall deliver 
the property or pay the amount of 
the bond when called on to do so, the 
surety is not liable without proof 
that the principal has breached the 
bond.—Cutrer v. Smith, La.App., 142 
So. 170. 

19. La.—Stewart v. Lacoume, 30 La. 
Ann. 157. 

9a Miss.—^Maryland Fidelity & De¬ 
posit Co. V. B. F. Sturtevant Co., 
38 So. 783, 86 Miss. 509, 109 Am.S. 
R. 716. 

21. Ill.—Bruce v. American Surety 
Co., 260 Ill.App. 321. 

2a Ga.—Germany v. Shaw, 140 S. 

E. 785, 37 Ga.App. 462. 

Suit on aecoad bond bald barrad 
Where a fieri facias is levied and 
a forthcoming bond with security 
given, and pending a claim proceed¬ 
ing plaintiff in fieri facias withdraws 
the original fieri facias and levies on 
additional property of defendant, a 
verdict for defendants in a suit on 
second forthcoming bond given with 
new sureties would be authorised, 
where plaintiff In a suit on the first 


bond compromised with the solvent 
surely, as that amounted to a satis¬ 
faction of the fieri facias as to the 
sureties in the second bond, in view 
of governing statutes.—Garrett v. 
Combs, 104 S.E. 251, 25 Ga.App, 274. 

23. Ky.—Brown v. Fulkerson, 8 B. 
Mon. 393. 

23 C.J. p 481 note 45. 

24. Miss.—^Newell v. Hamer, 5 Miss. 
684, 35 Am.D. 415. 

23 C.J. p 481 note 46. 

25. La.—Lemle v. Routon, 33 La. 
Ann. 1006—Schmidt v. Brown, 33 
La.Ann. 416. 

26L Tenn.—Kercheval v. Harney, 
Meigs 403. 

23 C.J. P 481 note 42. 

27. Ky.—Saddler v. Glover, 5 Dana 
551. 

23 C.J. p 481 note 61. 

28. Va.—Booth v. Kinsey, 8 Gratt. 
560, 49 Va. 560. 

23 C.J. p 482 note 62. 

29. Ala.—Brooks v. Harrison, 2 Ala. 
209. 

ao. Va.—Gordon v. Jeffrey, 2 Leigh 
410, 29 Va. 410. 

23 C.J. P 481 note 60. 
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31. Miss.—Baine v. Williams, 18 
Miss. 113. 

23 C.J. p 481 note 47. 

32. Ky.—Perry v. Hensley, 14 B. 
Mon. 474, 61 Am.D. 164. 

23 C.J. p 481 note 48 [a]. 

33. Ark.—Dugan v. Fowler, 14 Ark. 
132. 

23 C.J. p 482 note 72. 

34. Ga.—^Harden v. Webster, 29 Ga. 
427. 

W.Va.--Reynolds v. Hurst, 18 W.Va. 
648. 

35. Va.—Pates v. St. Clair, 11 Gratt. 
22, 52 Va. 22. 

38. Va.—Rucker v. Harrison. 6 
Munf. 181, 20 Va. 181. 

23 C.J. p 481 note 38. 

On. appeal from Jaigmeat rendered 
on bond, where the original Judg¬ 
ment has been reversed meanwhile, 
the original execution should be 
brought up by special certiorari, in 
order that the connection between 
the two judgments may be shown.— 
Barton v. Petit, Va., 7 Cranch 288, 
3 L.Ed. 347. 

37. Ga.—Chalker v. Thompson, 72 
Ga. 478—Jones v. Spillers, 71 S.E. 
777, 9 Ga.App. 473. 
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defense that the property was levied on without au¬ 
thority because the levy should have been confined 
to property previously attached.** On the other 
hand, it has been held to be no defense that the 
property for which the bond was g^ven was not 
the property of the execution debtor.*® 

Absence of damage. There can be no recovery 
for breach of the bond where no damage results 
from such breach,^® as where the property has been 
damaged while in the possession of the obligor in 
the bond, but the property even in its depreciated 
condition is worth more than enough to satisfy 
plaintiffs demand.**! 

Delivery of part of property. Defendant must 
account for his failure to redeliver all the property 
levied on,** The officer may refuse to receive a 
partial delivery and hold the obligor for the full 
amount of the bond.** Where only part of the 
property for which the forthcoming bond is execut¬ 
ed is delivered according to the terms of the bond, 
the obligors therein are at the most only released 
pro tanto, and will remain liable for the remainder 
of the property.** 

Injunction. A temporary injunction procured by 
the obligor in the bond does not excuse perform¬ 
ance,** but it is otherwise where such injunction is 
procured by a third person before the day for de¬ 
livery.*® It is no defense that the time for a mo¬ 
tion for rehearing of an appeal from a temporary 
restraining order against the sale has not passed.*^ 


Other defenses and excuses. Various other 
fenses or excuses have been held to be good,*® of 
which, among others, are the impossibility of deliv¬ 
ering the property notwithstanding bona fide efforts 
to do so,*® as where the property has been taken 
out of the possession or control of the obligor by 
seizure under prior writs or liens,*® or under a par¬ 
amount title,*! or pursuant to valid judicial pro¬ 
ceedings;** failure of the officer to have the prop¬ 
erty appraised as required by statute ;** that the is¬ 
sue on an affidavit of illegality was decided in fa¬ 
vor of the obligor in the bond;** or, where the 
bond does not recite the judgment, that there was 
no judgment or that it had been paid.** 

Various other defenses or excuses have been held 
not to be good,*® of which, among others, are the 
suing out of an alias writ, after forfeiture of the 
bond, and a levy on the same property ;*'^ the mere 
absence of the officer at the time and place for de¬ 
livery of the property ;** the illegality of the levy ;*® 
fraudulent representations of the officer relating to 
the bond,®® or made by the obligor to a surety in 
the presence of the officer;®! the actual and ad¬ 
judged insolvency of the judgment debtor, and con¬ 
sequent restriction of the property by the trustee in 
bankruptcy;®* the filing of a claim by a third party 
for the property after the execution of the bond;®* 
an agreement between the debtor and the officer, 
varying the effect of the bond, as prescribed by stat¬ 
ute;®* possession by the sheriff of executions su- 


Mo.—Robards v. Samuel, 17 Mo. 565. 
23 C.J. p 481 note 48. 
sa Iowa.—^Humphreys v. Humph¬ 
reys, 1 Greene 477. 

23 C.J. p 483 note 76. 
aa N.T.—Burrall v. Acker, 23 
Wend. 606, 35 Am.D. 682, affirming 
21 Wend. 605. 

23 C.J. p 483 note 81. 

4a Ga.—W. T. Arnold & Son v. 
Rhodes. 106 S.E. 463, 26 Ga.App. 
86 . 

23 C.J. p 480 note 26. 

41. Ga.—Grace v. Finleyson, 73 S.E. 
689, 10 Ga.App. 480. 

42. Ga.—Scruggs v. Bennett, 128 S. 
E. 703, 34 Ga.App. 131. 

4a Ky.—Saddler v. Glover, 36 Ky. 
6, Dana 551. 

Tenn.—Galloway v. Myers, 54 Tenn. 
709. 

44. Ga.—Deariso v. Sylvester First 
Nat. Bank, 68 S.E. 449, 7 Ga.App. 
841. 

23 C.J. p 481 note 36. 

46. Ind.—^Midland R. Co, v. Eller, 88 
N.E. 266, 7 lnd.App. 216. 

4a Va.—^Wilson v. Stevenson, 2 Call 
213, 6 Va. 213. 

28 C.J. p 481 note 85. 


Znjiiactloa restsalniag enforoeanoat 
of eseoTitlon 

If defendant has given a forth¬ 
coming bond, an Injunction, against 
the enforcement of the execution is¬ 
sued on defendant’s application, ex¬ 
cuses him, while the injunction is 
in force, from delivering the prop¬ 
erty levied on.—Hull v. Bloss, 27 W. 
Va. 654. 

47. Ind.—Midland R. Co. v. Eller, 83 
N.E. 265, 7 Ind.App. 216. 

4a Waiver of eoaditloa of bond 
Ga.—Mapp v, Thompson, 9 Ga. 42. 

23 C.J. p 482 note 73. 

4a Ky.—Laughlin v. Ferguson, 6 
Dana 111. 

23 C.J. p 480 note 28. 

SO. Ala.—Moody v. U. S. Fidelity & 
Guaranty Co.. 187 So. 808, 309, 228 
Ala. 607, citing Corpus Juris. 
Ga.—Allen v. Allen, 45 S.E. 959, 119 
Ga. 278. 

23 C.J. p 482 note 74. 

Prior wilt of detlBSA 
Ala.—Watson v. Simmons, 8 So. 847, 
91 Ala. 567. 

28 C.J. p 480 note 80. 

61. Ala.—Moody v. U. S. Fidelity & 
Guaranty Co., 187 So. 808, 228 Ala. 
607. 


6a Ala.—Moody v. U. S. Fidelity & 
Guaranty Co., supra. 

5a Iowa.—Humphreys v. Humph¬ 
reys, 1 Greene 477. 

64. Ga.—Brown Guano Co. v. Coker, 
79 S.E. 682, 13 Ga.App. 614. 

6a Ind.—^Atkinson v, Starbuck, 7 
Blackf. 420. 

66. Ark.—Dugan v. Fowler, 14 Ark. 
132. 

23 C.J. p 482 note 72 [a], [b], p 483 
note 88 [a]. 

67. Ark.—Sullivan v. Pierce, 10 Ark. 
500. 

Sa Iowa.—Humphreys v. Humph¬ 
reys, 1 Greene 477. 
sa La.—^McCloskey v. Wingfield, 32 
La.Ann. 38. 

23 C.J. p 483 note 85. 

60. Ga.—Rowland v. Page, 61 S.E. 
148, 4 Ga.App. 269. 

23 C.J. p 483 note 88. 

61. Va.—Gordon v. Jeffery, 2 Leigh 
410, 29 Va. 410. 

6a Tex.—^Evans v. Rea, 191 S.W. 
1133, 108 Tex. 260. 

6a Ga.—^Barfield v. Covington, 29 
S.E. 769, 103 Ga. 190. 

28 C.J. p 483 note 98. 

oa Oa.—W. T. Arnold & Son v. 
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perior to the one involved and sufficient in amount 
to have'taken the entire proceeds of the sale;®® a 
mere verbal tender of the property;®® the assign¬ 
ment of the judgment to a third person ;®7 nonde¬ 
livery because of the pendency of an application for 
the allotment of a homestead or exemption;®® inter¬ 
position of a claim to the property by a third per¬ 
son, on the day of sale, and the officer’s acceptance 
of the claim affidavit and bond;®® destruction of 
the property, unless by the act of God;"^® and in¬ 
convenience of performance, where it is not ren¬ 
dered impossible.71 

§ 119. *— Actions on Bonds or Summary 
Judgment 

a. Actions on bonds 

b. Summary judgment 

a. Actions on Bonds 

The levying officer may lue on the forthcoming bond, 
although in some Jurisdictions the execution creditor may 
also sue. The general rules of pleading, evidence, and 
damages ordinarily are applicable. 

Statutes authorizing the issuance of execution 
against the obligors in a forfeited forthcoming bond 
are generally considered to afford a cumulative rem¬ 
edy, and not to preclude an action on the bond.^2 
Debt is a proper form of action.*^® 

Conditions precedent. Generally no demand for 
delivery is necessary,at least unless the surrender 
is desired before the day specified in the bond.^® 
In some jurisdictions a condition precedent to the 


action is a notice to the obligors of the time and 
place of sale of the property for which the bond 
was given,'^® but a legal advertisement of such sale 
has been held to be sufficient notice or demand.^^ 

Unless required by statute, it is not a condition 

precedent that the bond be indorsed “forfeited” ;78 

and clauses in statutes requiring the forfeiture of 

such bond to be indorsed on it have been held to 

be merely directory.*^® 

\ 

Persons entitled to sue and parties. Generally 
the levying officer may sue in his own name.®® He 
may, in his petition, designate the action as being 
brought for the use of the execution creditor,®^ 
even where the bond does not comply with the 
statute because made payable to the officer instead 
of to the execution creditor.®® The rule has been 
laid down that the officer has no right of action 
on the bond until he has been held liable to the ex¬ 
ecution creditor for the amount of the property, 
and then only to the amount of his actual damage.®® 
It has been held that the successor in office of the 
sheriff cannot sue on the bond.®^ An action in the 
name of the officer without his consent will be 
dismissed unless indemnity against costs is given 
to him.®® In some states the execution creditor 
may sue.®® 

Where a bond is executed to secure a release 
of property seized on several executions having 
equal priority, it is proper, on breach of the con¬ 
dition, to join the several judgment creditors as 
parties plaintiff in an action on the bond.®7 Where 


Rhodes. 105 S.E. 453. 26 Ga.App. 
86—Rowland v. Rage, 61 S.E. 148, 
4 Ga.App. 269. 

JLgToement as to ooiuitniotlTa poa- 

■ossioa 

It is no defense that the officer 
agreed with the obligrors that it 
should be considered that he still 
had the constructive possession of 
the property levied on, so as to pre¬ 
clude the necessity of a delivery by 
the obligrors.—Pratt v. Cook. 62 P. 
438, 10 Kan.App. 144. 

65. Ga.—W. T. Arnold & Son v. 
Rhodes, 105 S.E. 463, 26 Ga.App. 
86 . 

00. Ga.—Scruggs v. Bennett, 128 S. 
E. 703. 34 Ga.App. 131. 

07 . Ill.—Bruce v. American Surety 
Co., 260 llLApp. 321. 

66. Oa.—^Whelchel v. Duckett, 16 S. 
E. 643, 91 Ga. 132. 

69. Ga.—^Aycock v. Austin, 13 S.E. 
582, 87 Ga. 666. 

70. Oa.—Thigpen v. Sam Weichsel- 
baum Co., 116 S.E. 209, 29 Ga.App. 
666 . 

28 C.J. p 488 note 90. 


71. Ga.—Scruggs v. Bennett, 128 S. 

E. 703, 34 Ga.App. 131. 

23 C.J. p 483 note 92. 

76. Ark.—Dugan v. Fowler, 8 Ark. 
181. 

23 C.J. p 482 note 64. 

73. Va.—Hewlett v. Chamberlayne, 
1 Wash. 367, 1 Va. 367. 

23 C.J. p 482 note 66. 

74. Ind.—Hunter v. Brown, 68 Ind. 
226. 

23 C.J. p 482 note 67. 

76. Ind.—Hunter v. Brown, supra. 

76. Ga.—Mapp v. Thompson, 9 Ga. 
42—Thompson v. Mapp, 6 Ga. 260. 

Bffeot of inability to psodnoo prop, 
•rty 

Where defendant cannot produce 
the property in compliance with the 
bond because the property has dis¬ 
appeared or has been consumed, it 
is not necessary, in order to estab¬ 
lish a breach, to advertise the prop¬ 
erty for sale or to make a demand 
on defendant for the property.—Her¬ 
rington V. Coleman, 151 S.E. 926, 41 
Ga.App. 88—23 C.J. p 482 note 66 
Cb]. 


77. Ga.—Taylor v. Boynton, 66 S.E. 

660, 7 Ga.App. 233. 

23 C..J. p 482 note 66. 

78l Ind.—Midland R. Co. v. Eller, 33 
N.E. 266, 7 Ind.App. 216. 

7^ W.Va—Cabell v. Given, 6 S.E. 
442, 30 W.Va. 760. 

80. Ga.—Turner v. Camp, 36 S.E. 76, 
110 Ga. 631—Clark v. Horn, 25 S. 
E. 203, 99 Ga. 166. 

81. Ga.—Turner v. Camp, 36 S.E. 
76. 110 Ga. 631—Hatton v. Brown, 
67 S.E. 1044, 1 Ga.App. 747. 

88 . Ga.—Salmon v. Lynn, 85 S.E. 

203, 16 Ga.App. 298. 

Tex.—Jones v. Hays, 27 Tex. 1. 

83. Del.—Staats v. Herbert, 4 Del. 
Ch. 608. 

23 C.J. p 482 note 67. 

84. S.C.—Guffin v. Ingram, 8 S.C. 
249. 

23 C.J. p 483 note 63. 

85. Ill.—Young v. Campbell, 9 Ill. 
166. 

86. Ga.—Bowman v. Kidd, 79 S.E. 
167, 13 Ga.App. 361. 

23 C.J. p 482 note 62. 

87. Ind.—Koeniger v. Creed, 68 Ind. 
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the obligation is joint and severable, the surety 
may be sued alone without joining the principal.** 

Pleading, General rules relating to pleadings 
usually apply in actions on forthcoming bonds.** 
The declaration, petition, or complaint should set 
out the condition of the bond and allege the facts 
which show a breach of such condition,*® such 
as a failure to deliver the property on the day 
specifidd.*^ The recovery of judgment and the 
issuance of execution thereunder, showing that 
the officer had authority to seize the property and 
take the bond, should be pleaded;** but it is not 
necessary to set out the execution or attach it as an 
exhibit,** nor is it necessary to plead its validity.** 
The consideration for the bond need not be plead¬ 
ed where a statute provides that a contract in writ¬ 
ing imports a consideration.** Omission to aver 
the value of the property does not make the plead¬ 
ing subject to a general demurrer,** and the fact 
that the measure of damages is incorrectly stated 
does not render the pleading bad on special demur¬ 
rer.**^ 

A plea in an action of debt that defendants have 
always been and still are ready to deliver the goods 
according to the condition of the bond is bad;** 
but a plea of payment is good,** as is also a plea 
that defendant delivered the property on the day, 
at the place, and to the officer named in the condi¬ 
tion of the bond.^ A plea of nul tiel record has 
been held demurrable.* 

Defenses to actions on the bond are treated su¬ 
pra § 118 c. 


Presumptions and bwrden of proof. The usual 
rules as to presumptions* and burden of* proof* 
are applicable in actions on forthcoming bonds. 

Plaintiff has the burden of proving that the 
property involved belonged to the debtor.* An ob¬ 
ligor on the bond claiming that the property was 
destroyed by an act of God has the burden of so 
proving.* A defendant who has permitted claim¬ 
ant to seize the property without judicial proceed¬ 
ings has the burden of showing that such claim was 
paramount to the lien of the levy, and that he could 
not have resisted legal proceedings by claimant.*^ 

Admissibility of evidence. General rules gov¬ 
erning the admissibility of evidence ordinarily ap¬ 
ply in actions on forthcoming bonds.* The forth¬ 
coming bond itself is admissible.* The writ on 
which the levy in the original case was made is ad- 
missible,!® and, indeed, has been considered indis- 
pensable.il Evidence of the return of the writ 
nulla bona is admissible to show a breach of the 
bond.i* 

Weight and sufficiency of evidence. General 
rules as to the weight and sufficiency of evidence 
ordinarily apply in actions on forthcoming bonds.l* 
Proof of a failure to deliver the property for the 
production of which the bond was given, at the 
time and place fixed in the advertisement of the 
sale, makes a prima facie case.i* Proof of the 
return of the writ nulla bona has been held to be 
sufficient evidence of a breach of the bond.i* The 
taking of a second bond for delivery at an ad- 


564—Mandlove v. Lewis, 9 Ind. 
194. 

08. Ga.—U. S. Fidelity Co. v. Mur¬ 
phy, 60 S.B, 831, 4 Ga.App. 13. 

80. III.—Bruce v. American Surety 
Co., 260 Ill.App. 321. 

90, Ga.—ThlfiTPen v. Sam Welchsel- 
baum Co., 116 S.E. 209, 29 Ga.App. 
666 . 

23 C.J. p 483 note 1. 

Flaadlag ■uJBoiea.t 
Ga.— W, T, Arnold & Son v. Rhodes, 
106 S.E. 463, 26 Ga.App. 86. 

91. Ark.—CunnlDffham v. Cheat¬ 

ham, 8 Ark. 187. 

23 C.J. p 483 note 2. 

DsstnicttoA of propsotj 
An allegation that the property 
was destroyed Is sufficient, prima 
facie, to show a breach of the bond. 
—^Thigpen v. Sam Weichselbaum Co., 
116 S.E. 209, 29 Ga.App. 666. 

98. Ind.—Strange v. Lowe, 8 Blackf. 
248—Midland R. Co. v. Eller, 88 N. 
E. 266, 7 Ind.App. 216. 

98. Ga.—^Hatton v. Brown, 67 S.B. 
1044, 1 Oa.App. 747. 


94. Kan.—Pratt v. Cook, 62 P. 438, 
10 Kan.App. 144. 

98. Kan.—^Pratt v. Cook, supra. 

96b Ind.—Hawkins v. Johnson, 3 
Blackf. 46. 

97. Ga.—Hatton v. Brown, 67 S.E. 
1044, 1 Ga.App. 747. 

23 C.J. p 484 note 8. 

98. Ind.—^English v. Finlcey, 6 

Blackf. 298. 

Pa.—Case v. Johnson, 19 Pa. 174. 

99. Ark.—McLain v. Taylor, 9 Ark. 
368. 

1. Ind.—English v. Finlcey, 6 
Blackf. 298. 

8 . Ill.—Bruce v. American Surety 
Co., 260 I11.APP. 321. 

3. Ky.—Cook V. Commonwealth 
Bank, 6 J.J.Marsh. 163. 

28 C.J. p 484 note 18. 

PresuiaptloBs la support of bond 
Any presumption will be indulged 
to support the bond after a for¬ 
feiture.—^Hyman v. Seaman, 38 Miss. 
186. 

4. Ga.—^Kaminsky v. Horrigan, 68 

S.B. 497, 2 Ga.App. 882. 
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8. Kan.—^Nevlns v. Shepard, 268 P. 
867, 126 Kan. 466. 

9b Ga.—Thigpen v. Sam Weichsel¬ 
baum Co., 116 S.E. 209, 29 Ga.App. 
666 . 

7. Ala.—Moody v. U. S. Fidelity & 
Guaranty Co., 137 So. 808, 223 Ala. 
607. 

8. Ill.—Bruce v. American Surety 
Co., 260 Ill.App. 821. 

9. Ill.—Bruce v. American Surety 
Co., supra. 

10. Ill.—Bruce v. American Surety 
Co., supra. 

11. Ga.—^Harden v. Webster, 29 Ga. 
427—Brown Guano Co. v. Coker, 79 
S.E. 682, 13 Ga.App. 614. 

18. Ga.—Bowden v. Taylor, 6 S.E. 
277, 81 Ga. 199. 

laL Bvldenioe held sufloieut 

Ga.—Herrington v. Coleman, 161 S.E. 
926, 41 Ga.App. 88. 

14. Ga.—Redwine v. Street, 89 S. 
B. 163, 18 Ga,App. 77. 

16. La .—MtLBse v, Barthet, 2 Rob. 
69. 
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journed sale is conclusive proof of the perform¬ 
ance of the condition of the first bond.^® 

Trial and judgment. Where it appears without 
dispute that the conditions of a forthcoming bond 
have been breached, it is not error to direct a ver¬ 
dict against defendant on all issues except the 
amount of damages.!'^ 

A judgment for costs obtained against the sure¬ 
ties on a forthcoming bond cannot be attacked col¬ 
laterally in a subsequent suit brought by the prin¬ 
cipal debtor who has reimbursed the suretics.^^ 

Damages, The amount of recovery is generally 
fixed by statute; in most jurisdictions, both by stat¬ 
ute and independent thereof, the measure of re¬ 
covery is the unpaid amount of the execution, judg¬ 
ment, principal, interest and costs,^® if the value 
of the property equals or exceeds such amount 
or the value of the property, if it is less than or 
does not exceed the amount of the execution debt.^i 
Under some statutes,22 or by the terms of par¬ 
ticular bonds,23 the recovery may be for the amount 
of the judgment debt, although more than the val¬ 
ue of the property. 

b. Snmmaxy Judgment 

In tome Jurltdictlone the bond Itself, when forfeited, 
has the force of a Judgment while in other jurisdictions 
Judgment on the bond may be entered on motion. The 
statutory procedure for obtaining summary Judgment 
must be followed. 

Under some statutes, the bond, when returned 
forfeited by the officer, accompanied by the execu¬ 
tion, has the force and effect of a judgment, and 


no further judgment is necessary to the issuance 
of execution thercon,^^ although notice of motion 
for execution on the bond must be given.25 

Other statutes permit or require a formal judg¬ 
ment to be entered by the court on the forfeited 
bond,23 and an essential condition precedent there¬ 
to is the service of a notice of motion for judg¬ 
ment on the obligors in the forfeited bond, such 
motion to be madq^ returnable to a designated term 
of court.27 A notice of motion for judgment signed 
by the execution creditor is sufficient, although it 
omits to state to whom the bond is made payable.23 
On the hearing of a motion for judgment on the 
forthcoming bond, the pleadings are ore tenus, and 
formal issue need not be joined, and the court 
may render judgment on the evidence without the 
intervention of a jury.29 

Under some statutes the bond has the force of a 
judgment and creates a lien on the property of 
the obligors only from the time it is returned for¬ 
feited and duly filed,3® and even after it is filed 
it has the force of a judgment in a certain sense 
only, before execution on it is awarded.®^ In or¬ 
der to authorize a judgment, the record should af¬ 
firmatively show a forfeiture of the Ixmd and a 
return of the execution unsatisfied,22 but, where the 
statute merely provides that, if the bond is for¬ 
feited, it shall be returned into court with the ex¬ 
ecution, there need be no indorsement of the for¬ 
feiture on the bond itself.23 A statute requiring 
the clerk of court to indorse on the forfeited bond 
the date of its return has been held to be merely 
directory.24 The sheriff's return of forfeiture is at 


16. W.Va.--Adler v. Green, 18 W. 
Va. 201. 

17. Ga.—McNeel v. Clark, 137 S.E. 
99, 36 Ga.App. 358. 

18. Mo.—Chicago, R. I. & P. R. Co. 
V. Morrow, App., 221 S.W. 768. 

19. Ga.—Whelchel v. Duckett, 16 S. 
E. 643, 91 Ga. 132. 

23 C.J. p 484 note 22. 

89. Ga.—Taylor v. Stripland, 191 S. 
B. 170, 66 Ga.App. 683—W. T. 

Arnold & Son v. Rhodes, 106 S.E. 
463, 26 Ga.App. 86. 

Mo.—Chicago, R. I. & P. R. Co. v. 

Morrow, App., 221 S.W. 768. 

23 C.J. p 484 note 23. 

81. Ga.—Herrington v. Coleman, 161 
S.E. 926. 41 Ga.App. 88—W. T. 
Arnold & Son v. Rhodes, 105 S.E. 
463, 26 Ga.App. 86. 

Mo.—Chicago, R. I. & P. R. Co. v. 

Morrow, App., 221 S.W. 768. 

28 G.J. p 484 note 24. 

as. Tenn.—Love v. Smith, 4 Terg. 
117. 

23 C.J. P 484 note 26, 


, 83. Ga.—Gregory v. Hendricks. 77 
S.E. 685, 12 Ga.App. 486. 

23 C.J. p 484 note 26. 

84. Ark.—Cochran y. Jordan, 16 
Ark. 625. 

23 C.J. p 485 note 28. 

86. W.Va.—Kunst v. Findley, 80 S. 

E. 136, 73 W.Va. 162. 

23 C.J. p 485 note 29. 

86. Mo.—Chicago, R. I. & P. R. Co. 
V. Morrow, App., 221 S.W. 768. 

23 C.J. p 485 note 34). 

Merger of Judgments; costs 

The original Judgment becomes 
merged in the second Judgment tak¬ 
en on the bond against the execution 
defendant and sureties, and court 
properly may make costs in original 
proceeding part of adgment in sec¬ 
ond proceeding on bond.—Chicago, R. 
I. & P. R. Co. V. Morrow. Mo.App., 
221 S.W. 768. 

87. Tenn.—Camp v. Laird, 6 Terg. 
246. 

23 C.J. p 486 note 30. 
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Notice held sniftcieiLt 

W.Va.—White v. Sydenstrlcker, 6 W. 
Va. 46. 

88. Va.—Lemoigne v. Montgomery, 

5 Call 528, 9 Va. 528. 

23 C.J. p 486 note 31. 

89. Va.—Burke v. Levy, 1 Hand. 1, 
22 Va. 1. 

23 C.J. p 486 note 32. 

39. Va.—Cabell v. Given, 6 S.E. 442, 
30 W.Va. 760. 

23 C.J. p 485 note 34. 

31. Va.—Lipscomb v. Davis, 4 

Leigh 303, 31 Va. 303. 

38. Ark.—McKisick v. Brodie, 6 
Ark. 375. 

23 C.J. p 485 note 36. 

Bctnra must show a forfeiture of 
the bond.—Fields v Whitaker, Ky. 
Dec. 179—23 C.J. p 485 note 37. 

33. Miss.—Talbert v. Melton, 20 
Miss. 9—Barker v. Planters' Bank, 

6 Miss. 566. 

34. W.Va—Cabell v. Given, 6 S.E. 
442, 30 W.Va. 760. 
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least presumptively correct,^^ and it has been held 
conclusive evidence of the fact.^^ 

Execution on judgment. The general rule is 
that execution may issue at any time after the 
bond has become forfeited and, in effect, a stat¬ 
utory judgment.37 Although there is authority to 
the contrary,®* it has been held that an execution 
issued on a forfeited forthcoming bond may in¬ 
clude defendants to the original judgment as well 
as obligors in the bond.®* If the execution does 
not, on its face or by the indorsement of the clerk, 
show who were the obligors in the bond, it may be 
amended by the judgment and forthcoming bond.^* 

§ 120. Expenses of Keeping Property, and 
Compensation of Custodian 

The levying officer, and hie bailee or receiptor, must 
be reimbursed for their expeneea In keeping and protect¬ 
ing the property. 

The levying officer is entitled to reimbursement 
for necessary and reasonable expenses incurred by 
him in taking and caring for the property.^i Such 
expenses are chargeable as costs^® and may be 
collected out of the proceeds of the sale of the 


property,^® or, under some circumstances, from 
plaintiif.^^ The officer should make the expense 
as light as possible consistent with the safekeep¬ 
ing of the property.^® 

Compensation of bailee, A bailee or receiptor is 
entitled to compensation for services rendered in 
keeping and protecting the property,^* and to re¬ 
imbursement for necessary expenses incurred 
and where the compensation has been agreed on, 
the right thereto cannot be defeated by the fact that 
the judgment on which the execution was issued 
was subsequently adjudged to be void, or that the 
bailee or receiptor was only carrying out another 
prior contract with a third person.^® Under some 
statutes the compensation of the bailee must be fixed 
by the court.^* 

§ 121. Delivery of Property to Creditor in 
Satisfaction « 

Delivery of property pursuant to the writs of ex¬ 
tent and elegit is considered infra §§ 403-405. 

Examine Pocket Parts for later cases. 


35. Ky.—Trotter v. Hannegan, 2 A. 
ICMarsh. 319. 

36. Ark.—Ruddell v. Magruder, 11 
Ark. 678 —"Ex p. Reardon, 9 Ark. 
450. 

37. Ark.—^Ruddell v. Magruder, 11 
Ark. 678. 

23 C.J. p 485 note 42. 

Xsanaaoe fox penalty or on oomOitloa 

In order to be strictly formal it 
ought to issue for the penalty, to be 
discharged by the sum mentioned in 
the condition, but, if it issues on the 
condition only, it is substantially 
correct.—^Doak v. Duncan, Litt.Sel. 
Cas., Ky., 176. 

38. Tenn.—Camp v. Laird, 6 Terg. 
246. 

23 C.J. p 486 note 44. 

39. Ala.—Sheppard v. Melloy, 12 
Ala. 661. 

Ky.—Trotter v. Hannegan, 2 A.K. 
Marsh. 319. 

40. Ala.—Sheppard v. Melloy, 12 
Ala. 561. 

41. N.Y.—Van Pub. Co. v. Teachers* 
Magazine Pub. Co., 66 N.Y.S. 664, 
82 Mlsc. 751. 

23 C.J. p 472 note 57. 

OoaJUetliig olaiais to moasys 
•A by ofieer 

Where the levying officer has re¬ 
ceived from the debtor the amount 
required for cartage of the property, 
he cannot refuse to pay over such 
sum to the person who furnished 
the cartage, by asserting that the 
.debtor also claims such sum; he 
should in such case pay the money 


into court.—Reischmann Co. v. Mul- 
vihill, 136 N.Y.S. 71. 

43. Ga.—Rogers v. Echols, 179 S.E. 

131, 60 Ga.App. 711. 
aDarvesttiig wheat 
Where execution Is levied upon 
growing wheat crop, expense of har¬ 
vesting and hauling wheat to market 
is chargeable as costs.—Smart v. 
Vehmeyer, 21 P.2d 604, 162 Okl. 300. 
Debt due before selaure 
A sheriff who has levied on a 
stock of merchandise cannot tax an 
amount supposed to be due Judgment 
debtor's landlord before the seizure 
was levied.—James J. Reiss Co. v. 
Spinnato, 97 So. 798, 154 La. 521. 
43. Ga.—Rogers v. Elchols, 179 S.E. 
181, 60 Ga.App. 711. 

44b Okl.—Smart v. Vehmeyer, 21 P. 

2d 604, 162 Okl. 300. 

TTuauthozlied expense 

Where plaintiff's counsel, because 
of expense, instructed sheriff not to 
employ keeper for property seized 
under execution, plaintiff was not li¬ 
able where sheriff, in face of the 
positive instructions, incurred ex¬ 
penses many times the value of the 
property.—James J. Reiss Co. v. 
Spinnato, 97 So. 264, 154 La. 9. 

45. Cal.—^Noland v. Noland, 118 P. 

2d 11, 44 Cal.App.2d 780. 

48. Mo.—Stephenson v. Porter, 46 
Mo. 368. 

28 C.J. p 476 note 14. 

ApplioablUty of statoto piohibltlw 
rsmovsl of pxopoxty 
A statute prohibiting the removal, 
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for the purpose of sale, of personalty 
ordered sold by court order, and di¬ 
recting that sales of such property 
be conducted on the premises where 
the property was seized, had no 
bearing in an action against a sher¬ 
iff to recover for feed and labor fur¬ 
nished in caring for cattle left by 
the sheriff in the agistor's custody. 
—Neugebauer v. Anstrom, 283 N.W. 
74, 68 N.D. 684. 

Zrrsyularlty in proosdnrs whereby 
an individual who harvested wheat 
under sheriff's direction, filed a mo¬ 
tion in his own name for allowance 
of expenses, instead of in sheriffs 
name, was waived, where not ques¬ 
tioned by Judgment creditors.—Smart 
V. Vehmeyer, 21 P.2d 604, 162 Okl. 
300. 

47. Iowa.—Shaw v. Roberts, 122 N. 

W. 932, 144 Iowa 215. 

23 C.J. p 476 note 16. 

48L Kan.—^Burdge v. Thompson, 68 
P. 484, 9 Kan.App. 146. 

49b Colo.—Blyth V. People, 66 P. 

680, 16 Colo.App. 626. 

23 C.J. p 476 note 18. 

ApplloabUity of statute as to sher- 

UPS fees 

One to whom a sheriff had agrreed 
to pay a reasonable value for caring 
for cattle levied on by the sheriff 
was not bound by the amount that 
the court might fix as costs under a 
statute providing that the sheriff 
shall be entitled to certain enumer¬ 
ated fees.—^Neugebaudr v. Anetroniy 
283 N.W. 74, 68 N.D. 684. 
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§ 122. Criminal Responsibility for Removal 
or Secretion of Property Levied on 

Under tome statutes the wrongful removalp eecretlonp 
•r destruction of property levied on constitutes a crime. 

Under some statutes it is a criminal oiTense for 
any one, without the execution creditor’s consent, 
to secrete, destroy, or remove from the county 


where it is situated, any property which has been 
levied on or seized under cxccution,^^ and on con¬ 
viction the offender may be fined in a sum equal to 
the value of such property and also he imprisoned.®^ 
Under such a statute, it has been held an offense 
to secrete goods levied on, even though they were 
not owned by the execution debtor.®^ 


V. LIEN 


§ 123. Nature, Creation and Existence 

The lien of an execution Is a right by law to charge 
the property of the Judgment debtor subject to levy 
and sale with the payment of the debt. 

An execution creates a lien®® which does not vest 
in the judgment creditor either a jus in re or a 
jus ad rem. It is simply a right hy law to charge 
the property of the judgment debtor which is sub¬ 
ject to levy and sale with the payment of the debt, 
operating as an encumbrance on it, of which all 
who subsequently deal with him must at their peril 
take notice.®^ The lien is not a right in the prop¬ 
erty itself, but a right to levy on it to the exclu¬ 
sion of interests subsequently acquired.®® The fact 
that the lien of an execution has attached to the 
property of a debtor docs not divest him of his 
title thereto,®® nor give to cither the execution 
creditor or the officer to whom the writ is delivered 
any right to or control over such property before 
a levy is actually madc.®^ The lien of an execu¬ 


tion is regarded as arising from the right to sell 
property thereunder, and where the right of sale 
cannot be asserted the existence of the lien must 
be denied.®® 

A levy on the property of the judgment debtor 
ordinarily, under the various statutes, gives the 
execution creditor a lien thereon,®® which is a 
vested right.®® Liens obtained by a levy on per¬ 
sonalty do not, in general, require the aid of equi¬ 
ty for their enforcement.®^ An illegal levy cre¬ 
ates no lien.®2 

If the judgment on which an execution is issued 
is void, it follows, as a matter of course, that the 
writ and a levy thereunder give no lien.®® Like¬ 
wise, under some statutes, where no execution has 
issued on a judgment as such until more than a 
year from the date of its rendition, there is then 
no execution lien.®^ 

Lien as independent of judgment lien on real 


50. Del.—3'adley v. State, 102 A. GO. 
29 Del. 585. 

23 C.J. p 486 note 48. 

Xievy under tan ooUectoz^s warrant 
The term "execution” as used in 
such a statute does not include a 
levy under a tax collector’s warrant. 
—Commonwealth v. Liord, 14 l*a.Dist. 
& Co. 784, 5 Sam. 57. 

51. Del.—Padley v. State, 102 A. 
60, 29 Del. 585. 

58. Del.—Padley v. State, supra. 
53. Ky.—Plneville Steam Laundry 
V. Phillips, 71 S.W.2d 980. 264 Ky. 
391. 

64. Ala.—Thames v, Rembert, 63 
Ala. 561. 

23 C.J. p 489 note 36. 

65. Ala.—McMahan v. Green, 12 
Ala. 71, 46 Am.D. 242. 

23 C.J. p 489 note 36. 

"The Hen grlven by the statute, 
like the lien of the writ at common 
law, does not clothe the officer with 
any property, special or greneral. nor 
with any present possessory right, 
until a valid levy has been made un¬ 
der the writ. The effect of the lien 
is merely to invest the officer, to 
whom it is delivered, with the right 
to seise the property, by levy, In the 

S3 C.J.S.—19 


hands of persons taking it after he 
receives the process."—Justice v. 
Hoch. 271 P. 1116, 1117, 84 Colo. 528. 

56. Ala.—Thames v, Rembert, 63 
Ala. 561. 

23 C.J. p 489 note 37. 

57. Colo.—Justice v. Hoch, 271 P. 
1116, 84 Colo. 628. 

23 C.J. p 4 90 note 38. 

58. Ill.—Lehman v. Cottrell, 19 N. 
E.2d in, 298 IlKApp. 434. 

59. Tex.—Herndon v. Cocke, Civ. 
App., 138 S.W.2d 298. 

Fxlvllega 

Under statute, creditor acquires 
privilege on movables seized which 
entitles him to preference over other 
creditors unless the debtor has be¬ 
come bankrupt previous to the seiz¬ 
ure.—^Hankins v. Sallard, La.App.. 
188 So. 411—Vldalia Bank & Trust 
Co. V. Purcell, 8 Ls.App. 39. 

In the Philippines the filing of a 
complaint, the Judgment, the issue 
of execution, or the levy thereunder 
creates no Hen other than the right 
to preference under Civ.Code art 
1924.—Peterson v. Newberry, 6 Phil¬ 
ippine 260. 

ea U.S.—^Williams v. Bcuaana Dis- 
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tnbuting Co., C.C.A.Mlch., 69 P.2d 
645. 

Fla.—-Smith v. Pattlshall, 176 So. 
568, 127 ina. 474, 129 Fla. 498. 

61. Mich.—Stoddard v. McLane, 22 
N.W. 95, 66 Mich. 11. 

68. U.S.—Lewis v. Dillard, Ark., 76 

F. 688, 22 C.C.A. 488. 

Ky.—McDowell v. Coleman, 2 Ky.L. 

389. 11 Ky Op. 152. 

23 C.J. p 490 note 40. 

Kevy by sheriff of another county 
A writ of execution directed to 
sheriff of one county but sent to and 
served by sheriff of another county 
and ordering him to levy on property 
in his county does not create a Hon 
on property in such other county, 
where there is a lack of statutory 
provision authorizing a sheriff to 
serve a writ of execution directed to 
sheriff of another county.—Mer¬ 
chants Credit Service v. Chouteau 
County Bank. Mont., 114 I».2d 1074. 

63. Mich.—Adams v. Hubbard, 30 
Mich. 104. 

Neb.—Muller v. Plue, 64 N.W. 282, 
46 Neb. 701. 

64. Ala.—Morris v. Waldrop, 106 
So. 172, 213 Ala. 436. 
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estate. Where the judgement is a lien on real es¬ 
tate, it has been g^enerally reco^ized by the courts 
that an execution and levy thereunder on such 
real estate creates no new or separate lien from 
the lien of the judgment,®® and does not even ex¬ 
tend the lien of the judgment,®® except by virtue 
of a statute to that effect.®*^ Where, however, land 
is levied on under an execution issued on a judg¬ 
ment which is not a lien on such land, the execu¬ 
tion creates a lien on it.®® The lien of a testatum 
execution upon land is an independent one.®® 

§ 124. Commencement 

Usually, under the statutes, an execution lien at¬ 
taches on delivery of the writ to the proper officer to be 
executed. 

At common law,*^® and where the rule has not 
been changed by statute,'^^ an execution issued on a 


judgment of a court of record relates back to the 
teste of the writ, and binds the debtor's personal 
property from the time the execution was awarded. 
To prevent the embarrassment to trade resulting 
from this rule, an English statute, 29 Car. II c 3 § 
16, provided that no writ of execution should bind 
the debtor's property, except from the time of the 
delivery of the writ to the sheififf,^® which has been 
adopted as part of the common law in some jurisdic¬ 
tions and, with more or less variations, incorporat¬ 
ed into the statutory law of many jurisdictions.*^® 
Under such statutes the lien of the execution can¬ 
not antedate the issuance and delivery of the ex¬ 
ecution to the proper officer.74 Under these stat¬ 
utes, a levy is not essential to a lien,^® although 
essential to the right of possession,^® but when 
possession is taken the right relates back to the 
time the writ came to the hands of the officer.77 


6B. Cal.—Baaley v. Ward, 37 Cal. 

121, 99 Am.D. 266. 

28 C.J. p 490 note 46. 

66b Utah.—Smith v. Schwarts, 60 P. 

806, 21 Utah 126, 81 Am.S.R. 670. 

23 C.J. p 490 note 47. 

67. Mo.—Huff V. Morton, 7 S.W. 
283, 94 Mo. 406. 

6a Or.—Clark v. Salem, 121 P, 416. 

61 Or. 116, Ann.Ca8.19l4B 206. 

23 C.J. p 490 note 49. 

69. 111.—Reichert v. McClure, 23 111. 
616. 

23 C.J. p 490 note 60. 

7a Colo.—Robinson v. Wright, 9 P. 
2d 618, 90 Colo. 417, citing Corpus 
Juris. 

Del.—^Denney v. Wilmington Ice & 
Coal Co.. 128 A. 123. 14 Del.Ch. 362. 
Ky.—^Webster v. Industrial Accep¬ 
tance Corporation, 28 S.W.2d 969, 
284 Ky. 613. 

38 C.J. p 490 note 62. 

71. Tenn.—Smith v. U. S. Fire Ins. 
Co.. 160 S.W. 97, 126 Tenn. 436, 46 
L..R.A.,N.S., 266, Ann.Cas.l913E 

196—John Weis, Inc., v. Reed, 118 
S.W.2d 677, 22 Tenn.App. 90— 

Stahlman v. Watson, Ch., 89 S.W. 
1066. 

28 C.J. p 490 note 62. 

7a Colo.—Robinson v. Wright, 9 P. 

ad 618, 90 Colo. 417. 

Del.—^Denney v. Wilmington Ice 6b 
Coal Co.. 128 A. 123, 14 Del.Ch. 
862. 

23 C.J. p 491 notes 63-67. 

7a U.S.—In re Miller, D.C.Ill., 46 F. 
2d 909—In re New Lots Sash & 
Door Corporation, D.C.N.Y., 8 F. 
Snpp. 670. 

Oolo.—^Robinson v. Wright, 9 P.2d 
618, 90 Colo. 417. 

Del.—Cochran v. Clements, 183 A. 
612, 7 W.W.Harr. 410—^Denney v. 
Wllmlagton Ice a Coal Co., 128 A. 
123, 14 Del.Ch. 361. 


Fla.—Evins v. Gainesville Nat. Bank, 
85 So. 669, 80 Fla. 84. 

Ill.—Grimes v. Rodgers, 263 Ill.App. 
429—^Roth v. Snow, 246 Ill.App. 
682. 

Ky.—Hood v. Pope, 26 S.W.2d 1043, 
233 Ky. 749. 

N.Y.—Baker v. Hull, 166 N.E. 176, 
260 N.Y. 484, reversing 228 N.Y.S. 
748, 223 App.Div. 869. 

Pa.—Shriner v. Brie Concrete Steel, 
21 Erie Co. 69. 

W.Va.—Mountain State Motor Car 
Co. V. Solof, 124 S.E. 824, 97 W. 
Va. 196. 

23 C.J. p 491 notes 66-68. 

Personal property 
Under some statutes the delivery 
of an execution to the proper officer 
effects a lien on personal property. 
U.S.—First State Bank of Crook, 
Colo., V. Fox, C.C.A.C 0 I 0 ., 10 F.2d 
116—In re Liberty Lumber Co., D. 
C.N.Y., 6 F.Supp. 397. 

Va.—Drewry v. Baugh & Sons, 143 
S.E. 713, 160 Va. 394. 

The Corpus Juris tent has been 
cited for the proposition that at 
common law a delivery of an execu¬ 
tion to the sheriff fixed a lien on the 
property.—Miller v. Crosson, 267 N. 
W. 146, 148, 131 Neb. 88. 

74. Ala.—Booth v. Bates, 112 So. 
209, 215 Ala. 632. 

Colo.—Bank of Steamboat Springs v. 
Routt County Bank, 262 P. 866, 80 
Colo. 386. 

N.Y.—^Prudence-Bonds Corporation v. 
1000 Island House Co., 252 N.Y.S. 
60, 141 Misc. 39. 

Zb, Kentnoky 

(1) Under Ky.St. | 1660, a fieri 
facias on a judgment in personam 
does not create a lien until placed 
for execution in the hands of an 
officer who is authorised to execute 
it.—^Fannin's Ex*r v. Haney, 140 S. 
W.2d 680. 283 Ky. 68—Graham v. 
Humm, 229 S.W. 80, 191 Ky. 28. 
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(2) “The binding effect of an exe¬ 
cution is really not due to the stat¬ 
ute. It has come over from the 
common law. What the statute does 
is to change the time of its having 
such effect from the date of the exe¬ 
cution to its delivery to the sheriff.” 
—C. T. C. Investment Co. v. Daniel 
Boone Coal Corporation, p.C.Ky., 68 
F.2d 306. 314. 

(3) It has been stated, however, 
that when executions were issued 
they created a lien on all of the 
property of the debtor subject to 
execution.—^Webster v. Industrial 
Acceptance Corporation, 28 S.W.2d 
959, 234 Ky. 613. 

76. Del.—Denney v. Wilmington Ice 
& Coal Co., 128 A. 123, 14 Del.Ch. 
352. 

Ill.—Grimes v. Rodgers. 263 IlLApp. 
429. 

23 C.J. p 492 note 6(^. 

Bffsotual levy 

An execution lien is not avoided 
by failure of the sheriff to make an 
effectual levy as against the pos¬ 
session of a mortgagee.—First State 
Bank of Crook, Colo. v. Fox, C.C.A. 
Colo., 10 F.2d 116. 

76. Ind.—^Dixon v. Duke, 86 Ind. 
434. 

Trover or trsspaBs 

Officer to whom writ of execution 
is delivered cannot maintain either 
trover or trespass before making 
levy.—Justice v. Hoch, 271 P. 1116, 
84 Colo. 628. 

77. Pa.—^Williams Patent Crusher 
& Pulveriser Co. v. Relly, 180 A. 
166, 118 Pa.Super. 64. 

23 C.J. p 492 note 62. 

Debtor’ll poBseBBlon 
A levy made in 1933 on an execu¬ 
tion renewed from 1931 cannot have 
the effect of creating a lien as of 
the latter date where it does not 
appear that the property seised was 
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In other words, the lien acquired by the delivery 
is inchoate and becomes perfected by actual levy.^s 

It has been held that the provision of the stat¬ 
ute changing the common-law rule as above set 
forth applies only in favor of third persons, and 
does not change the common-law rule of the rela¬ 
tion of the lien to the teste of the writ as between 
the execution debtor and the creditor.^® 

Under some statutes an execution is a lien on 
property only from the time of the levy thereof.®® 
In some states, by statute, there is no lien, prior 
to a levy, as against purchasers and encumbrancers 
in good faith and without notice, whose rights at¬ 
tached between the delivery and the levy of the ex¬ 
ecution. ®i It is generally held, in the absence of 
statute to the contrary, that an execution is not a 
lien upon real estate, independent of the judgment 
lien, without a levy.®2 Under some statutes, where 
land outside the county is levied on, there is no 
lien until a certificate of levy is filed in such coun¬ 
ty.®® Under other statutes the execution must be 
docketed as against third persons.®^ 

Failure of officer to indorse receipt of writ. A 
provision of law, where the lien of an execution 
commences from its delivery to the proper officer, 
requiring him to indorse on the execution the day 


of its receipt, is directory merely and intended only 
to be evidence of such receipt. The failure of the 
officer to make such entry cannot prejudice the 
execution plaintiff,®® and he may show the time 
of the delivery by extrinsic evidence.** 

Lis pendens. In some states, to create a lien 
good against purchasers, a lis pendens notice must 
be filed.87 

Relation hack td^time of attachment. An execu¬ 
tion levy relates back to the levy of an attachment 
so as to hold the interest then owned by defend¬ 
ant.®* 

§ 125. Property or Interests Affected, and 
Extent of Lien 

Ordinarily the lien of an execution binds all prop¬ 
erty which ia aubject to levy and sale under Its mandate. 

It may be stated as a general rule that the lien 
of an execution operates on and binds all prop¬ 
erty which is the subject of levy and sale in obedi¬ 
ence to its mandate,®* and consequently it is some¬ 
times termed a ‘‘general lien,” to distinguish it 
from liens which operate only on specific or par¬ 
ticular property.*® In the absence of a statute to 
the contrary, in order that property may be bound 


possessed by the debtor In 1931, and 
no presumption arises that the prop¬ 
erty seised was the same property 
as possessed by the debtor in 1931 
—In re Lasftaris, D.C.N.Y., 4 F.Supp. 
662. 

78. N.J.—Olden v. Sassman, 66 A. 
603, 72 N.J.Eq. 637. 

23 C.J. p 492 note 63. 

79. Ark.—Dodd v. McCraw, 8 Ark. 
83, 46 Am.D. 301. 

Tenn.—Berry v. Clements, 9 Humphr. 
312. 

23 C.J. p 492 note 64. 

80. Keb.—Miller v. Crosson. 267 N. 
W. 145, 148. 131 Neb. 88. citing 

OorpuB JnxlB. 

S.C.—McManus v. Bank of Green¬ 
wood, 171 S.B. 473, 171 S.C. 84. 

23 C.J. p 492 note 68. 

Baal BBtatB 

Under some statutes, until a Judg¬ 
ment creditor has filed his transcript 
of Judgment or made a levy, he has 
no lien on real estate.—Routt County 
Mining Co. v. Stuthelt. 72 P.2d 692, 
101 Colo. 254. 

81. N.C.—^Welsenfleld v. McLean, 2 
S.E. 56, 96 N.C. 248. 

23 C.J. p 492 note 69. 

88 . Pa.—^Wilson’s App., 90 Pa. 870. 
Tenn.—^Anderson v. Taylor, 74 Tenn. 
382 

28 C.J. p 492 not* 70. i 


83. Colo.—People v. Finch, 76 P. 
1120, 19 Colo.App, 612. 

23 C.J. p 493 note 71. 

84. Oa.—Moody v. Mlllen, 30 S.E. 
258. 103 Ga. 452. 

23 C.J. p 493 note 72. 

85. Md.—Hanson v. Barnes, 8 Gill 
& J. 359. 22 Am.D. 322. 

23 C.J. p 492 note 65. 

88. Ala.—McMahan v. Green, 12 
Ala. 71, 46 Am.D. 242—Hester v. 
Keith, 1 Ala. 316. 

87. Ky.—Donacher v. Talferty, 144 

S.W 13, 147 Ky. 337—Low v. 

Skaggs, 105 S.W. 439, 31 Ky.L. 
1292. 

23 C.J. p 492 note 67. 

88. Mich.—Avery v. Stephens, 12 N. 
W. 211, 48 Mich. 246. 

89. Ill.—Roth V. Snow, 246 Ill.App. 
582. 

Tenn.—John Weis, Inc., v. Reed, 118 
S.W.2d 677, 22 Tenn.App. 90. 

23 C.J. p 493 note 77. 

Property subject to execution see 
supra 69 18-56. 

Oil or g»B lease 

The operating or lessee'B interest 
under a producing oil and gas lease, 
limited to a term of years and so 
long thereafter as oil or gas shall be 
produced from the leased premises, 
is a chattel real and as such Is sub¬ 
ject to the lien of an execution.— | 
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Drainer v. Travis, 180 S.E. 435, 116 
W.Va. 390. 

Beal or personal 

As a general rule, the Hen of an 
execution operates on and binds all 
property, real or personal, which is 
the subject of levy and sale in obe¬ 
dience to its mandate.—^Evins v. 
Gainesville Nat. Bank. 86 So. 659, 
80 Fla. 84. 

Thing not ia being 

It is obvious that an execution 
lien cannot attach to a thing not 
shown to be in being.—^In re Lask- 
aris, D.C.N.Y., 4 F.Supp. 652. 

I Trust funds 

Under a statute permitting an exe¬ 
cution against income from trust 
funds due and owing to the Judg¬ 
ment debtor or thereafter to become 
due and owing to him, when an exe¬ 
cution becomes effective it attaches 
as a lien on any sum which may be¬ 
come due and payable to the debtor 
from a trust fund.—In re Randolph’s 
Will, 288 N.Y.S. 678, 169 Misc. 688. 

Unadmiutstered persoaal property 
Lien of execution based on Judg¬ 
ment against executor of deceased’s 
estate was held not to attach to un¬ 
administered personal property of 
estate in hands of the personal rep- 
resenutive.—Drainer v. Travis, 180 
8.E. 486, 116 W.Va. 390. 

90. U.8.—C. T. a Investment Co. v. 
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by the lien of an execution, it is necessary that the 
debtor should have the title thereto and an ex¬ 
ecution does not give rise to a lien on a mere equi¬ 
table estate or interest.®^ In the absence of cir¬ 
cumstances giving an execution lien priority over 
other liens or claims, see infra §§ 128, 129, the 
lien extends only to the debtor's actual interest, 
and an apparent interest neither extends nor re¬ 
stricts the operation of the lien.®^ If, however, the 
title or interest is such as to be subject to the lien 
under the statute, the lien attaches to whatever title 
or interest the debtor has,®® subject to all prior 
equities,®® including existing encumbrances such 
as liens, mortgages, and pledges.®^ Property seized 
by the sheriff under a prior execution has been 
held to be subject to the lien of a subsequent ex¬ 
ecution, subject to the lien accruing in favor of the 
prior execution.®® Ordinarily, under the statutes. 


the lien does not cover a contingent liability,®® 
unliquidated claims,^ or amounts which may be¬ 
come due upon performance of an executory con¬ 
tract, but which are not presently due,® except un¬ 
der statutes broad enough to include such inter¬ 
ests.® It is not a lien on property purchased by, 
and in the possession of, another creditor before 
the issuance of the execution.^ 

Under some statutes if the property, on which 
the writ is a lien, is a debt or liability of some 
third person to pay money or deliver property to 
the judgment debtor, any payment or delivery made 
by such third person to the judgment debtor or 
his assignee, before such third person has notice 
of the writ, is good, and such person is discharged, 
to the extent of such payment or delivery, from 
any liability to the judgment creditor.® On the 
other hand, under such statute, where one who 


Daniel Boone Coal Corporation, D. 
C.Ky.. 58 F.2d 306. 

23 C.J. p 493 note 77. 

01. Tex.—Herndon v. Cocke, Civ. 

App., 138 S.W.2d 298. 

23 C.J. p 493 note 78. 

Btoord titl* 

Where the record title to real 
property was not in the Judgment 
debtor, a levy of execution thereon 
would be unavailing to create a Hen. 
—Bins V. Michels, 220 lll.App. 88. 

92. N.J.—Cowan v. Storms, 2 A.2d 
188, 121 N.J.Law 336. 

Tex.—Carlisle v. Holland, Civ.App., 
289 S.W. 116, error refused. 
Equitable estates aa property sub¬ 
ject to execution see supra SS 40, 
41. 

Deed absolute on face 

By virtue of execution and levy, 
Judgment did not become a Hen on 
f'ealty which Judgment debtor had 
^onveyed by a deed absolute on its 
..ace, although the deed was in eltect 
g mortgage given to secure an in¬ 
debtedness.—M cLau ghl 1 n v. Whal - 
^nd, 13 A.2d 673, 127 N.J.Eq. 393. 
equities of xedemptloa; equitable 
title* 

(1) Where, under the statute, only 
**lands and tenements, goods and 
chattels, equities of redemption in 
real and personal property, and 
stock in corporations,” are subject 
to levy and sale under execution, an 
execution Is a lien on all equities of 
redemption, although not on equita¬ 
ble titles.—George E. Sebring Co. v. 
O'Rourke, 134 So. 666, 101 Fla. 886. 

(2) Accordingly a mortgage on 
real estate, being merely a contract 
lien on land, is not subject to the lien 
of an execution.—^Evins v. Gaines¬ 
ville Nat. Bank, 86 So. 669, 80 Fla. 
84. 

Fvopexty fsauduleutly oouveyed 

Under a statute providing that, i 


where a conveyance is fraudulent as 
to a creditor, such creditor may dis¬ 
regard the conveyance and levy exe¬ 
cution on the property conveyed, 
where a Judgment creditor levies on 
lands conveyed by his debtor he ob¬ 
tains valid lien thereby, if it be 
proved that the conveyance was 
fraudulent as to him.—Swift & Co. 
V. First Nat. Bank, 168 A 827, 114 
N.JEq. 417. 

Right to levy execution on property 
fraudulently conveyed see the C.J. 
S. title Fraudulent Conveyances $ 
308, also 27 C.J. p 704 note 16—p 
706 note 40. 

93. Cal.—^Anglo-California Trust Co. 
V. Holbrook, 24 P.2d 169, 218 Cal. 
631—Graves v. Arizona Cent. 
Bank, 272 P. 1063, 206 Cal. 715— 
Spear v. Farwell, 42 P.2d 391, 6 
Cal.App.2d 111—Richman v. Bank 
of Perris, 282 P. 801, 102 Cal.App. 
71. 

111.—Drain v. La Grange State Bank, 
136 N.E, 780, 303 Ill. 330. 

Ky.—Hollo well v. Joe K. Exall & 
Co., 191 S.W. 123, 173 Ky. 422. 
Md.—George L. Cramer & Sons v. 

Roderick, 98 A. 42, 128 Md. 422. 
Okl.—Leach v. Kincaid, 244 P. 191, 
116 Okl. 245. 

Tex.—Steele v. Harris, Civ.App., 2 
S.W.2d 637. 

23 C.J. p 493 note 79. 
ir«ksd legal estate 

The lien of an execution is limited 
to the actual interest the Judgment 
debtor has in the property and does 
not attach to a mere naked legal es¬ 
tate when the entire equitable es¬ 
tate is vested in some third person. 
—East St. Louis Lumber Co. v. 
Schnipper, 141 N.E. 542, 310 Ill. 160. 

94. Cal.—^Anglo-California Trust Co. 
V. Holbrook, 24 P.2d 169, 218 Cal. 
531—Withington v. Shay, App., 117 
P.2d 416, hearing denied. Sup., 119 i 
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P.2d 1—Richman v. Bank of Per¬ 
ris, 282 P. 801, 102 Cal.App. 71. 

Okl.—Leach v. Kincaid, 244 P. 191, 
1116 Okl. 246. 

23 C.J. p 493 note 80. 

95. Ill.—Monmouth Second Nat. 

Bank v. Gilbert, 51 N.E. 58i, 174 
Ill. 485, >66 Am.S.R. 306. 

99. Ill.—East St. Louis Lumber Co. 
V. Schnipper, 141 N.E. 642, 310 Ill. 
150. 

23 C.J. p 493 note W2. 

97. U.S.—First State Bank of Crook, 
Colo., V. Fox, C.C.A.C 0 I 0 ., 10 F.'2d 
116. 

23 C.J. p 493 note 83. 

Where Ilea of chattel xnortgag* 

has expired by virtue of its own 
terms, the lien of an execution In 
the hands of the proper officer im¬ 
mediately attaches.—Roth v. Snow, 
245 Ill.Ap'p. 582. 

98. N.Y.—Newman v. Melsel-Gal- 
land Co., 2*60 N.Y.S. 351, 237 App. 
Div. i95, modifying 25-6 N.Y.S. 887, 
143 Misc. 4*94, and affirmed 18'5 N. 
E. 777, 261 N.Y. 6-61. 

99. Va.—Boisseau v. Bass, 40 S.E. 
647, 100 Va. '207, -S'S Am.S.R. 956, 
67 L.RA. 380. 

23 C.J. p 493 note <84. 

X. N.J.—Zane v. Brown, 8 A.2d 367, 
12*6 N.J.Eq. 200. 

8 . Ind.—Beckman Supply Co. v. 
Newell, 118 N.E. 962, 68 Ind.App. 
679. 

Va.—Boisseau v. Bass, 40 S.E. 647, 
100 Va. 207, '9Z Am.S.R. '968, 6'7 
L.R.A. 380. 

23 C.J. p 4'93 note 86. 

3« Va.—Hicks v. Roanoke Brick Co., 
27 S.E. 6'98, 84 Va. 741. 

23 C.J. p 493 note 86. 

4. Ind.—Owens v. Gaacho, '58 N.E. 
'224, 154 Ind. 225. 

5. W.Va.—^Hatfield ex rel. Rose v. 
Cruise, 8 S.E.2d 243, 121 W.Va. 748. 
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holds an execution debtor's personal property or 
money, and thereafter, with notice of the execu¬ 
tion, delivers or pays the same to the debtor, he is 
liable therefor to the execution creditor.® The no¬ 
tice contemplated by such a statute is actual knowl¬ 
edge or notice, at least where the statute contains 
no provision for the service of notice, nor pre¬ 
scribes any formality to make it effective.*^ 

Aftcr-acquired property. The general lien of 
an execution binds not merely the goods and chat¬ 
tels which the debtor has at the time when it is 
placed in the sheriff's hands, but also all goods and 
chattels acquired by him while the writ is current 
and unsatisfied.** Conversely, in the absence of 
statutory provision therefor, the lien does not ex¬ 
tend to property acquired after the return day of 
the execution,® at least where there has been no 
preservation of the lien by the securing of new 
executions within the rules hereinafter discussed 
in § 131. It is held in some cases that property ac¬ 
quired by an execution debtor, after levy of the 
writ is not subject to the lien of the execution,^® 
unless the debtor has voluntarily mingled it with 
the property liable to be sold.^l 

Reducing to judgment a claim on which the 
liens of executions have attached and subsist, the 
date of the judgment postdating the return day 
of the executions, is not acquiring new property in 
a sense that defeats the liens of the executions on 
the indebtedness reduced to judgment.^ 2 

Money in the hands of the execution debtor not 
in current circulation is subject to an execution 
lien.18 

Property not subject to levy. Generally, proper¬ 
ty not subject to levy is not bound by the lien of 


an execution.!^ However, under some statutes all 
personal estate of which the judgment debtor is 
possessed or to which he is entitled, although not 
levied on nor capable of being levied on, is subject 
to the lien.i® 

§ 126. -Territorial Extent 

The lien of an execution is ordinariiy coextensive 
with the Jurisdiction of the officer to whom the writ is 
delivered. 

The general rule as to the territorial extent of 
the lien of an execution is that it is coextensive 
with the jurisdiction of the officer to whom the 
writ is delivered, and attaches to all defendant's 
goods and chattels within such territory, and as 
the writ is in most cases delivered to the sheriff or 
some other officer whose jurisdiction has the same 
limits, its lien usually extends throughout the coun¬ 
ty in which it is issued and no further.^® Under 
some statutes, however, the rule is that the lien of 
an execution extends to defendant’s property 
throughout the state.Under other statutes, when 
a writ of execution is issued from the district 
court of one county to the sheriff of another, and 
levied on the real estate of the judgment debtor in 
the latter county, it is made the duty of the officer 
making such levy to make and file in the recorder's 
office of the county where the real estate is situat¬ 
ed a certificate of levy, and until this is done the 
lien does not attach.^® 

§ 127. Priorities between Executions 

In the absence of a statute to the contrary, the 
various execution creditors are ordinarily entitled to be 
satisfied in the order of the legal priority of their execu¬ 
tions. 

In the absence of a statute to the contrary, execu- 


6. W.Va.—Hatfield ex rel. Rose v. 
Cruise, supra. 

7. W.Va.—Hatfield ex rel. Rose v. 
Cruise, supra. 

8 . Colo.—Robinson v. Wrig^ht, 9 P. 
'2d <6*18, 619, 90 Colo. 417, citingr 
Oorpae Jazie. 

Ill.—Second Nat. Rank of Monmouth 

V. Gilbert, ®I1 N.B. 584. 174 III. 
48'5. 

23 O.J. p 494 note 92. 

9. U.S.—Woods V. Stenrple, C.C.A. 

W. Va., 289 P. 23'9. 

la N.J.—Caldwell v. Pifleld, 24 N. 
J.I^aw 1<50. 

23 C.J. p 4*94 note 93. 

11. N.Y.—Roth V. Wells, 29 N.Y. 
471, afflrminer 41 Barb. 191. 

18. W.Va.—Lawson v. Lane, 169 S. 
H. 465, 113 W.Va. 816. 

18. W.Va. —Lawson v. Lang, supra. 


14. Fla.—Evins v. Gnnesvillc Nat. 
Bank. 85 So. 659, 80 Fla. 84. 

Ky.—Graham v. Humm, 229 S.W 
80, 191 Ky. 2<8. 

23 C.J. >p 494 note 90. 

15. W.Va.—Ohio Valley Bank v. 
Minter, 160 S.E. 365, 108 W.Va. 
58. 

23 C.J. p 494 note 91. 

Contractual Indebtediress 

Under a statute providing that an 
execution shall be a lien on all the 
personal estate of which the Judg¬ 
ment debtor ks possessed or to which 
be is entitled, a fieri facias is a lien 
on a contractual indebtedness due 
the execution debtor, for which a 
verdict has been returned in his fa¬ 
vor.—Mountain State Motor Car Co. 
v. Solof, 124 S.E. 824, 9'7 W.Va. 196. 
Judgments 

It has been held that an execution 
lien extends to Judgments for mon-, 
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ey due the execution debtor.—Law'- 
Bon V. Lang, 169 S E. 455, 113 W.Va. 
815 

Stock of foreigrn corporation 

Stock owned by Judgment debtor 
in foreign corporation is subject to 
lien of writ of fieri facias—Union 
Bank & Trust Co. v. Hutchinson 
Lumber Co., T6tt S.E. 569, 111 W.Va. 
330. 

16L Tcnn.—Smith v. U. S. Fire Ins. 
Co., 150 SW. 97, 125 Tenn. 435. 
45 LRA.,N.S.. 2'6'6, Ann.Cas.l913E 
196, recognizing dicta to the con¬ 
trary in Cecil v. Carson, 5 S.W. 
<632. 86 Tenn. 139. 

23 C.J. p 494 notes 9-6-98. 

17. S.C—Woodward v. Hill, 14 S.C. 
L. '241—State v. O’Conner, 24 S.C. 
L. 160. 

23 C.J. p 494 note 9*9 [a]. 

18. Colo.—People v. Finch, 76 P. 
11'20, 19 Colo.App. ‘612. 
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tion creditors arc entitled to be satisfied from prop¬ 
erty levied on in the order of the legal priority of 
their executions.^® The time of the commencement 
of an execution lien has already been considered 
in § 124. Such priority, of course, may be defeated 
by loss or suspension of the lien.^® 

Priority according to teste of ivrits. In the ju¬ 
risdictions where, and in the times when, the com¬ 
mon-law rule as to the lien of an execution from 
its teste has prevailed, executions take priority ac¬ 
cording to their teste, without reference to the time 
of their delivery to the sheriff, provided all are de¬ 
livered before their return days and before a sale 
of the debtor's property.®^ Under the common-law 
doctrine writs tested at the same term are on a 
perfect equality, since each is tested as of the first 
day of the term .22 

Priority according to delivery of writs. Where 
the statute provides that an execution shall bind 
the debtor's property from the time the writ is 
delivered to the officer to be executed, it is gener¬ 
ally held, frequently by virtue of express statu¬ 
tory direction, that several executions against the 
same debtor take priority in the order in which 
they are delivered, notwithstanding a levy is first 
made by virtue of a writ subsequently delivered, 
and it is the right and duty of the officer to apply 
the proceeds of a levy and sale under any writ to 
the satisfaction of all writs in his hands in the or¬ 
der of priority in which they were delivered to 
him.2® Where the lien ceases on return of the writ, 
see infra § 131 if a writ is returned unsatisfied it 
loses its priority in favor of subsequent outstand¬ 
ing writs®^ which must be satisfied before an alias 


fieri facias subsequently issued, since such alias 
fieri facias ranks only from the time of its deliv- 
ery,25 except where the lien of the original execu¬ 
tion is duly preserved and continued.®® Likewise, 
if the writ first delivered becomes dormant, or 
functus officio, it loses its priority over writs sub¬ 
sequently delivered.®*^ A writ, although first deliv¬ 
ered, is not entitled to priority where it was not 
delivered to be executed.®® There is no priority 
as between several executions delivered to the 
officer at the same time and all share proportionate¬ 
ly.®® In the absence of a statute to the contrary, 
it is generally held that writs delivered on the same 
day take priority according to the actual priority 
in time of delivery,®® although under the rule that 
fractions of a day are not regarded, see the CJ.S. 
title Time § 16, also 62 C.J. p 978 note 94-p 981 note 
29, it has been held, even in the absence of express 
statute, that writs delivered on the same day are 
to be deemed delivered at the same time.®^ In a 
few cases, on special facts superior diligence in 
finding and subjecting assets has been allowed to 
give priority to a junior writ, notwithstanding rec¬ 
ognition of the general rule;®® but ordinarily pri¬ 
ority cannot be gained by diligence; delivery of 
the writ governs.®® 

It has been held to be the duty of a sheriff hold¬ 
ing several executions against a common debtor, 
when making a levy of one, to levy them all, to 
the end that each levy may relate back to the time 
the writ was received by the sheriff.®^ It has like¬ 
wise been held to be the duty of the officer to levy 
first the writ which first comes to his hands.®® 
There is a presumption that the officer levied first 


19b Pxop#it 7 ooii4itioa«lly sold 

A creditor who levies on property 
conditionally sold has a prior lien 
thereon where the conditional ven¬ 
dor caused title to vest in the vendee 
by subsequently levying thereon as 
property of the vendee.—E. Li. Jones 
& Co. V. Unruh, 182 A. 2T1. 7 W.W. 
Harr., Del.. 241. 

aOi N.T.—Newman v. Meisel-Gal- 
land Co., 2'60 N.Y.S. 3'51, 237 App. 
Div. 95. modifying N.Y.S. 987. 
143 Misc. 494. and affirmed 189 N. 
H. T77, 291 N.Y. 991. 

81 - N.C.—^E^ircloth v. Ferrell. 68 
NX:. 940. 

28 C.J. V 4®>8 note 81. 

88 . N.C.—Jones v. Edmonds. 7 N.O. 
48. 

2-8 C.J. p 498 note 82. 

88 . Ill.—People v. Traeger, 218 111. 
App. 197. 

28 C.J. p 4'9'8 note 39. 

84 . Neb.—Hibbard v. Weil, 4 Neb. 
41. 

28 C.J. p 499 note 48. i 


88, U.S.—Cunningham v. Oflfutt, D. 
C., 6 F.Cas.No.3,4'84. 9 Cranch C.C. 
624. 

Mo.—Brown v. Cape Girardeau Coun¬ 
ty, 1 Mo. 154. 

ae. Ind.—Chatten v. Gerber, 28 N.BL 
'671. 2 Ind.App. SB'S. 

23 O.J. p 4199 note 49. 

Preserving lien after return unsat¬ 
isfied see infra 8 131. 

87. Ind.—Chatten v. Gerber, supra. 
23 C.J. p 43i9 note 47. 

88. N.Y.—Robertson v. Lawton. 89 
N.Y.S. 175, 91 Hun 97. 

23 C.J. p 499 note 43. 

Loss or suspension of lien by de¬ 
lay in executing writ see infra § 
136. 

89. Ind.—State v. Cisney, 9'6 Ind. 
295. 

23 C.J. p 600 note 61. 

aOi Pa.—Hale*s Appeal, 44 Pa. 488. 
23 C.J. p 600 note 93. 

8L 6.C.—^Bachman v. Gulxbacher, 6 
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S.C. 58—^Bx parte Stagg, 10 S.C.L. 
405. 

38. Colo.—Joslin v. Spangler, '22 P. 
804, 13 Colo. 4*91. 

N.Y.—Robertson v. Lawton. 89 N.Y. 
S. 176, 91 Hun 67. 

83. Del.—Stuarts v. Reynolds. 4 Del. 

112 . 

Pa.—Schuylkill County's Appeal, 30 
Pa. 3518. 

34 . N.J.—Fredd v. Darnell, 162 A 
296. 107 N.J.Eq. 249. 

Several delivesed at saane time 

If several writs are delivered to 
the sheriff at the same time, it is 
his duty to levy all at the same time 
so as to create no preference be¬ 
tween them.—State v. Cisney, 95 Ind. 
266—23 C.J. p 604 note 23. 

38. Minn.—^Albrecht v. Long, 26 
Minn. 163. 

23 C.J. p 604 note 2'2. 
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the writ first received,*® and, in the absence of a 
showing to the contrary, where two seizures were 
made on the same day, by the same officer the writ 
first received by the sheriff is entitled to priority 
by virtue of the presumption that it was levied 
first.37 

In some jurisdictions where the general rule pre¬ 
vails that priority depends on delivery of the writs, 
there are statutory exceptions to it. Thus under 
some statutes it is held that there shall be a pro 
rata distribution without preference between execu¬ 
tions delivered to the officer on the same day,** or 
between writs sued out during the term in which 
judgment was rendered, or within a limited time 
thereafter,** but that in all other cases, the writ 
first delivered to the officer shall be first satisfied.^* 
Under other statutes judgments rendered at the 
same term are deemed of equal date, and no ex¬ 
ecution thereon is entitled to any preference by 
reason of being first placed in the hands of the levy¬ 
ing officer.^i 

Priority according to date of levy. Where an ex¬ 
ecution is a lien only from the time it is levied, 
see supra § 124, in the absence of a statute to the 
contrary^* an execution first levied has priority 
over other executions regardless of the time when 
they were issued or delivered to the officer for ex¬ 
ecution,^* notwithstanding it is the duty of the 
sheriff to execute writs in the order in which they 
are delivered,and, even if the money realized on 
the junior execution remains in the hands of the 
sheriff, the court cannot order it to be applied to 
the satisfaction of a senior execution.^* Generally, 


in the absence of any judgment or execution lienr 
and subject to statutory exceptions, the execution 
first levied has priority,^* as where the rival ex¬ 
ecutions are issued on judgments, the liens of which 
have all expired,^*^ or where for any reason the 
judgment liens are all invalid.^* Where after- 
acquired realty is not bound by the lien of judg¬ 
ments previously entered, the first execution levied 
takes priority.4* ^ 

Under statutes whereby an execution binds the 
debtor's property from the time of delivery of the 
writ to the officer, it has been held that as between 
different execution creditors no lien or priority is 
created by the mere delivery of the execution, and 
that the writ first levied is entitled to priority.*® 
Under some statutes, an execution issued out of a 
court not of record, if actually levied, has prefer¬ 
ence over another execution issued out of any court, 
of record or not of record, which has not been pre¬ 
viously levied.*^ 

Priority according to rendition or lien of judg¬ 
ment. As a general rule, subject to statutory vari¬ 
ations,** as to property on which the judgment 
is a lien, executions take priority according to the 
dates and priorities of their respective judgment 
liens.** Where under the statute, a judgment binds 
all the property of the debtor, both real and per¬ 
sonal, all executions take priority according to the 
priority of the judgment liens.*^ Where several 
judgments are actually, or in legal contemplation, 
all of the same date, as where they were rendered 
at the same term or on the same day, under some 
statutes no priority can be acquired by issuing or 


38. La.—Louisiana Oil Reflning Cor¬ 
poration V. Burleigh, 128 So. 705, 
13 La.App. <618. 

37. La.—Louisiana Oil Refining Cor¬ 
poration V. Burleigh, supra. 

3a Neb.—State v. Hunger, 22 N. 

W. 4-57, 17 Neb. 216. 

23 C.J. p 500 note 60. 

3a Ohio.—Rauh v. Aknovltch, 52 N. 

E. 1021, •S'S Ohio St. 4'83. 

23 C.J. p 600 note 61. 

4a Neb.—State v. Hunger. 22 N. 

W. 457, 17 Neb. 216. 

23 C.J. p 500 note 6'2. 

41. Ga.—Johnson v. Mitchell, 17 
Ga. 6*93. 

23 C.J. p 600 note *63. 

4a Okl.—Burnham v. Dickson, 47 
P. 1059, 6 Okl. 112. 

23 C.J. p SO*! note 72. 

4a Wis.—-Knox V. Webster, 18 Wis. 

406, •8>6 Am.D. 719. 

22 C.J. p 600 note 6'8. 

44. Minn.—Albrecht T. Long, 26 
liinn. 163. 


Wi.s.—Knox V. Webster, V8 Wis. 406, 
86 Am.D, 779. 

23 C.J. p 501 note 70. 

45. Wis.—^Knox v. Webster, supra 
—Russell V. Lawton, »14 Wis. 202, 
80 Am.D. 769. 

4a Miss.—Gresham v. Roberts, 10 
Miss. 471—^Wilcox v. May, 19 Ohio 
408—^Patton v. Pickaway County 
•Sheriff, 2 Ohio 396. 

23 C.J. p 501 note 76. 

47. Okl.—Harris v. Southwest Nat. 
Bank of Dallas, Tex., '271 P. 883, 
133 Okl. 152. 

23 C.J. p 501 note 76. 

4a Tex.—Decatur First Nat. Bank 
V. Cloud, 21 S.W. 770. 2 Tex.Civ. 
App. 627. 

23 C.J. p 601 note 77. 

48. Pa.—Sherrard v. Johnston, 44 A. 
252, 193 Pa. 166, 74 Am.SJl. 680. 

23 C.J. p 601 note 78. 

5a Ky.—Tilford v. Burnham, 7 Da¬ 
na ilO-O. 

23 C.J. p 501 note 83. 

51. N.Y.—Droege v. Baxter, 74 N. 
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T.S. 585, 69 App.Div. '58, affirmed 
63 N.E. 1116, 171 N.Y. 6'54. 

23 C.J. p '502 note 86. 

68 . Pa.—Near v. Watts, !8 Watts 
2V9. 

23 C.J. p 60'2 note 90. 

Za irew Jersey 

(1) Priority of execution and levy 
"reverses the priority of the encum¬ 
brances (of Judgments) no matter 
in what mode the land may be 
sold."—I. N. L. Building & Loan 
Ass’n V. Halpern, 147 A. 37*6, 377. 105 
N.J.Eq. 179. 

(2) Other particulars of New Jer¬ 
sey rule see 23 C.J. p 602 note 90 
[a). 

63. N.C.—Dysart v. Brandreth, 23 
■S.E. 266, 118 N.C. 968. 

23 C.J. p 602 note 89. 

Nature of property subject to judg¬ 
ment lien see the C.J.S. title Judg¬ 
ments 9 472, also 34 C.J. p W1 
note l3-p 688 note 2'8. 

64. Miss.—Smith v. Everly, 5 Miss. 
17«. 

23 C.J. p 503 note 96. 
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levying execution and all share pro rata;55 under 
other statutes, the execution first levied takes pri¬ 
ority under such conditions,®® even when the sev¬ 
eral liens are created by the same judgment or de- 
cree.®7 The same conflict of rule exists as to aft¬ 
er-acquired property on which existing judgments 
become liens at the same time, some courts holding 
that the proceeds must be applied pro rata,®® while 
others give priority to the writ first levied,®® and 
still others to the judgment first docketed.®® It has 
been held that a levy on an older judgment whose 
lien has expired will have preference over an ex¬ 
ecution on a junior judgment whose lien has not 
expired if such levy is made before the date of the 
junior judgment.®^ Under some statutes, prior 
levy under a junior judgment gives priority pro¬ 
vided previous notice of intention to levy has been 
given to the holder of the senior judgment who 
nevertheless neglects to levy within the statutory 
time limit.®® The issuance and levy of an execu¬ 
tion within a limited time after judgment is some¬ 
times required to preserve and maintain the pref¬ 
erence given by priority of judgment lien.®® A 
priority or equality of lien may be lost by election 
to pursue an inconsistent remedy, pending which 
another writ is levied.®^ 

Priority as dependent on subject matter of judg¬ 
ment, An execution may have a priority over oth¬ 
er executions against the same debtor on account 
of the subject matter of the judgment on which it 
is founded being in the nature of a preferred 
claim,®® as in the case of executions for the en¬ 
forcement of a lien.®® In the absence of a statute 


to the contrary,®^ executions for purchase money 
have no priority because of the origin of the debt.®® 
Statutes providing that property shall be subject to 
execution for its purchase price have been construed 
as merely creating an exception to the exemption 
statutes, and not as creating a lien or giving pri¬ 
ority as between executions.®® Execution for the 
debt of a testator has priority over one for the 
debt of the executor.^® There is no inherent pri¬ 
ority as between executions on judgments at law 
and decrees in equity for the payment of money.^^ 
At common law, and under some statutes, an execu¬ 
tion in favor of the state takes priority over one 
in favor of an individual without regard to the date 

of lien.72 

Different courts or officers. The rule that con¬ 
flicting executions take priority among themselves 
from the time of delivery to the officer for execu¬ 
tion is generally applied even to writs coming from 
different courts and held by the same or different 
officers,73 even though the first one has been 
stayed,74 and even, it has been held, althtmgh the 
writ first delivered has been returned nulla bona.7® 
Under some statutes, either by express provision 
or by judicial construction, the rule is that priority 
of delivery determines priority of right as between 
writs in the hands of the same officer, but that pri¬ 
ority of levy determines priority as between writs 
held by different officers,7® and a statute providing 
that an execution binds the debtor^s property from 
the time of delivery of the writ to the officer has 
been construed as intended to bind the debtor’s 
property only as against voluntary transfers, and 


65. Ga.—Johnson v. Mitchell, 17 Ga. 
593. 

Ohio.—^Kentucky (Northern Bank v. 
Roosa, 13 Ohio 334. 

66 . Ind.—Elston v. Castor, 101 Ind, 
42*6, 51 Am.R. 754. 

23 C.J. p 503 note 3. 

Priority of Hens of judgments en¬ 
tered on the same day and pri¬ 
ority of Judgment lien by superior 
diligence see the O.J.S. title Judg¬ 
ments 9 484, also 34 C.J. p >603 
note 70-p 604 note 8i5. 

67. Mo.—Shirley v. Brown, 80 Mo. 
244. 

68 . K.C.—Moore v. Jordan, 23 S.E. 
■2'69. 117 N.C. 86. 53 Am.S.R. 576, 
42 UR.A. 209. 

Judgment liens on after-acquired 
property see the O.J.S. title Judg¬ 
ments 9 477, also 34 C.J. p 5>90 
note 45—p frO*! note 54. 

89. Ind.—^Elston v. Castor, 101 Ind. 

426, 5il Am.R. 754. 

'23 C.J. p 504 note 6. 

60. Or.—Creighton v. iLeeds, 9 Or. 
215. 


61. Ohio.—Shueo v. Ferguson, 3 

Ohio 13'6. 

68 . Miss.—Curry v. Lampkin. 51 

Mis.s. 91—Dabney v. Stackhouse, 
49 Miss. 513—Mobile, etc.. R. Co. 
V. Trotter, 36 Miss. 416. 

23 C.J. p 504 note 9. 

63. Ohio.—Shuee v. Ferguson, 3 

Ohio 136. 

23 C.J. p 504 note 10. 

64L U.S.—Rockhill v. Hanna, Ind., 
15 How. 189, 11 L.Ed. 6*56. 

23 C.J. p 504 note 11. 

66 . Ga.—State v. Pemberton, Dudl. 
15. 

Mo.—City of St. Louis v. Wall, Apip., 
124 S.W.2d 616. 

66 . N.C.—Thompson v. Peebles, 6'5 
N.C. 41«. 

23 C.J. p 504 note 13. 

67. Oa.—^Allen v. Sharp, 65 Ga. 417. 
23 C.J. p 604 note 15. 

68 ii Ga.—Crafton v. Toombs, 58 Ga. 
343. 

Mo.—Straus v. Rothan, 14 S.W. 940, 
102 Mo. 261. 

23 C.J. p 604 note 14. 
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69- Mo.—Straus v. Rothan, 102 Mo. 
2611, overruling Boyd v. J. M Ward 
Furniture, Stove & Carpet Co., 38 
Mo.App. '210—Bolckow Mill Co. v. 
Turner, 23 Mo.App. 103. 

TO. Pa.—Duncan v. McCumbor, 10 
Watts 2'12. 

S.C.-—Jones v. McNeill, 16 S.C.L. «4. 

71. N.J.—Close V. Close, 28 N.J.Eq. 
472. 

78. Ga.—Seay v. Rome Bank, 66 Ga. 
60>9—State v. Dickson, 38 Ga. 171. 

73- Ill.—^People v. Traeger, 218 Ill. 
App. 157. 

2*3 C.J. p 505 note 36. 

74u S.C.—Greenwood v. Naylor, 12 
S.C.L,. 414. 

76. S.C.—Lynch v. Hanahan, 43 S. 

C. L. 186. 

23 C.J. p 46'9 note 41. 

78. U.S.—C. T. C. Investment Co. 
V. Daniel Boone Coal Corporation, 

D. C.Ky.. 58 F.2d 305. 

23 C.J. p 605 note 37, p 50*2 note 64. 
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not as against transfers by compulsory process.^^ 
Writs from different courts of the same state have 
been given priority according to which was first 
levied,*^® even where both writs were directed to 
the same officer.*^^ A sheriff and his deputies are 
all considered as constituting the same officer with¬ 
in the meaning of these rules.*o 

Where one writ issues from a federal court and 
the other from a state court, the writ first actually 
levied has priority.®^ 

The rule that the lien of an alias execution re¬ 
lates to the teste of the original is not affected by 
the fact that the alias issued from the court of 
another county, while a junior execution issued 
from the court of the county where the property 

lics.®2 

Priority as affected by invalidity of levy or ir- 
regularities in zorit. An execution, the levy of 
which is defective by reason of noncompliance 
with some statutory provision, such as irregularity 
in the return,®® or failure to record,®^ has been 
postponed to a junior execution, which has been 
levied in strict compliance with the statute. Where, 


however, the prior writ is not void, the fact that 
it is irregular or erroneous does not affect its pri¬ 
ority over subsequent regular writs.®^ 

§ 128. Priorities between Executions and 
Other Liens or Claims 

a. In general 

b. Landlord's lien 

c. Unrecorded instruments 

a. In (General 

In the abtence of a statute to the contrary, an execu¬ 
tion Men usually takes priority over ali cialms and liens 
subsequently arising, and is inferior to all valid claims 
and liens existing against the property at the time the 
lien attaches. 

As a general rule an execution lien from the time 
it attaches and for as long as it is continued takes 
priority over all claims and liens subsequently aris¬ 
ing,®® such as subsequent mechanics' liens®^ or real 
estate mortgages.®® On the other hand, an ex¬ 
ecution is subject and subordinate to all valid 
claims and liens existing against the property at 
the time the execution lien attaches,®® such as 


77. Ark.—Derrick v. Cole, 30 S.W. 
760. 60 Ark. 394. 

23 C.J. p 502 note S5. 

78. Ala.—Jones v. Davis, 2 Ala. 730. 
■Neb—Pitkin v. Burnham, 87 N.W. 

r60. 62 Neb. 385, 98 Am.S.R. 763, 
65 LR.A. 280. 

23 C J. p 505 note 38. 

79. Okl.—Burnham v. Dickson, 47 
P, 1059. 5 Okl. 112. 

23 C.J. p 506 note 3'9. 

80- Ky.—Million v. Commonwealth, 
1 B.Mon. .310, 36 Am.D. 580. 

23 C.J. p 506 note 40. 

81. U.S.—Pulliam v. Osborne, Ala., 
17 How. 471. 15 L.Ed. 154. 

'23 C.J. p 506 note 41. 

82. N.C.—Allen v. Plummer, 63 N.C. 
307. 

83. N.J.—Sicenrdi v. Caruso, 198 A. 
370, -120 N.l.Law 111. 

23 C.J. p 506 notes 42, 43. 

84. Me—Pope V. Cutler, 22 Me. 10’6. 
N.J.—Doe V. Flake, 17 Me. 249—El¬ 
mer V. Burgin, 2 N.J.Law 186. 

86. Pa.—Roemcr v. Denig, 18 Pa. 
482. 

23 C.J. p 506 note 45. 

86 . La.—Milliken & Farwell v. Taft 
Mercantile Co., 7 La.App. ISO. 
Mich.—Old Kent Dank v. Royce, 24*9 
N.W. 838, 2'64 Mich. 242. 

N.J.—Zane v. Brown, 8 A.'2d 3'67, 
12)6 N.J Eq. 200—Johnson v. Lyon, 
143 A. 373, 103 N.J.Eq. STS. 

23 C.J. p 606 note 60. 

Effect of debtor's bankruptcy on ex¬ 
ecution lien see Bankruptcy S 244 
d. 


Priorities arising In supplementary 
proceedings see infra § 3'9'5. 
Priority with res^pect to: 

Agricultural lien see Agriculture 
§ 47 c. 

Attachments see Attachment 5 272 
b (3). 

Assignment for benefit of creditors 
sec Assignments for licnrflt of 
Creditors § 362 b. 

Chattel mortgages see Chattel 
Mortgages $ 297. 

Creditors' suits see Creditors' Suits 

§ 86 . 

XTotwithstaadiag prefarenoa 

Lien resting on valid Judgment 
and execution cannot be set aside 
or diminisHed because, through insol¬ 
vency of judgment debtor, enforce¬ 
ment of lien may give holder pref¬ 
erence over less diligent creditors. 
—Newman v. Meisel-Galland Co., 
2-60 N.YS. 351, 237 Aip»p.Dlv. 95, mod¬ 
ifying 256 N.Y.S. 687, 143 Mlsc. 494, 
and affirmed 185 N.®. 777, 261 N.Y. 
651. 

Proparty frandulaatly ooavayad 

The priority of lien obtained by a 
Judgment creditor levying on land 
fraudulently conveyed is not dis¬ 
turbed by the subsequent filing of a 
bill In equity by another creditor to 
have the conveyance declared fraud¬ 
ulent.—'Swift & Co. V. First Nat. 
Bank, '1'68 A. '827, 114 N.J.Eq. 417. 
Right to levy on property fraudu¬ 
lently conveyed see the C.J.S. ti¬ 
tle Fraudulent Conveyances 8 308. 
also 27 C.J. p 704 note 16-p 706 
note 40. 


87. N.J.—Kienzlan v. Board of Edu¬ 
cation of Borough of Keansburg, 
1316 A 331, 100 NJ.Eq. 511, af¬ 
firmed 140 A. 920, 102 N.J.Eq. 334. 

88. Ga.—U. S. Fidelity & Guaranty 
Co. V. Richmond County, 163 S.E. 
482, 174 Ga. 599. 

Iowa.—White v. Smith, 2'31 N.W. 
309, 210 Iowa 787. 

Miss—Harris v. Harris, ll'B So. 731, 
150 Miss. 729. 

Use of maiden name 

Judgment creditor’s lien on Judg¬ 
ment debtor’s property, under Judg¬ 
ment against debtor In her husband's 
surname, and fieri facias issued 
thereon, held superior to that of se¬ 
curity deed holder which suhsequent- 
ly made loan to debtor in her maiden 
name.—Truitt v. American Sav. 
Bank. 1*66 S.E. 190, 175 Ga. 785. 

89. Cal.—Joint Pole Ass’n v. Steele, 
2 P.2d 3315, 213 Cal. 23.3—Rosen v. 
Rosen, 62 P.2d 384, 17 Cal.App.2d 
6011. 

Del —Di Angelo v. McCormick Bros., 
r6l8 A. 79. 19 Del.Ch. 307. 

Fla.—Bronson v. Willis, 194 So. 245, 
142 Fla. 64. 

Pa.—Miners Sav. Bank of Pittston 
V. Thomas. 12 A.2d 810, 140 Pa. 
Super. 5. 

Puerto Rico.—Garriga v. O'Meara, 28 
Puerto Rico 33'2—Fernandez v. Es- 
moris, 1 Puerto Rico Fed. 483. 
Tenn.—Gilson v. Lacey, SS S.W.2d 
766. 165 Tenn. 252, citing Ctozpwi 
Juris. 

23 C.J. P 60-6 note 6'6. 
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pledges,®® real estate mortgages,or tenancy for 
years.®® Of course the execution is paramount to 
claims and liens which are wholly void, or void as 
to creditors,®® and, conversely, any fact which de¬ 
feats the lien of the execution may give priority 
to claims otherwise subordinate.®^ 

Appointment of receiver. It has been held that 
an execution, issued and delivered to the sheriff 
before a receiver was appointed for the execution 
debtor, is prior to the title of the receiver.®® Like¬ 
wise, where a receiver is appointed, who takes pos¬ 
session of property, which has been previously 


levied upon by the sheriff on executions issued on 
judgments obtained prior to the appointment of 
such receiver, the receiver will be required to pay 
first the amount of such executions out of the 
property in his possession.®® Void executions,®*^ 
or executions subsequent to the receiver's appoint¬ 
ment,®® or subsequent to initiation of proceedings 
by the attaching creditors for such appointment,®® 
confer no priority. 

Concurrent liens. Where an execution was de¬ 
livered to the sheriff at the same time a chattel 
mortgage was filed for record, the liens created 


Speolflo eaiiltal)!# Um 

Lien of execution creditor cannot 
prevail over prior ^ecifle equitable 
lien on existing property.—In re 
McCrory •Stores Corporation. C.C.A. 
N.Y., T8 P.2d 270. 

Ml Fla.—^Bronson v. Willis, 194 So. 

245. 14*2 Fla. 64. 

49 C.J. p 92i6 note 3*2. 

Fledge for fntnre advaaoee 
The Hen of a pledge for future 
advances has priority over the lien 
of an execution levied on the pledged 
property subsequent to the pledge, 
but before the advances are made, if 
the pledgee has obligated himself 
to make the advances; but where 
the pledgee has not bound himself 
to make such advances this lien is 
subject to the lien of an execution 
levied after the pledge, but before 
the advances are In fact made.— 
Napa Bank v. Ferguson Burns Es¬ 
tate. 1(92 F. 616. 4'8 Cal.App. 3119. 

91. Ga.—^U. S. Fidelity & Guaranty 
Co. V. Richmond County. 163 S.E. 
482. 174 Ga. 699—^Alsabrook v. 

Prudential Ins. Co. of America, 1*67 
S.E. 736. 4d Ga.App. 400. trans¬ 
ferred. see Alsabrook v. Prudential 
Ins. Co.. 163 S.E. 70«. 174 Ga. 637. 
La.—^Breaux v. Ganucheau. 3 La.App. 
4'81. 

Tex.—Carlisle v. Holland. Clv.App., 
•289 S.W. 11«. 

41 C.J. P 62*1 note 63. 

Ozowlag oxopa 

Levy of execution by Judgment 
creditor on growing crops while re¬ 
maining part of realty was invalid 
and ineffective as against a prior 
mortgagee under mortgage including 
rents, issues, and profits.—In re 
Bunting. D.C.I11., 60 F.2d ‘605. 

TiftSM to pay supaxior lieoa 

The lien of execution creditors has 
been held to be superior to that of 
a mortgagee who loaned money to 
pay debts superior to the lien of ex¬ 
ecution creditors, where the mort¬ 
gagee simply loaned the money to 
pay such debts and did not pur¬ 
chase the same or take an assign¬ 
ment thereof, and the mortgagee has 
no claim as against the execution 
creditors to be subrogated to the 


rights of the original creditors.— 
Lane v. Lloyd. 110 S.W. 401. 33 Ky. 
L. 1570, distinguishing Bradley v. 
Curtis. 79 Ky. 327, and Harrod v. 
Johnson, 5 Ky.L. 247. 

Where a mortgage which is tn de¬ 
fault conveys rents, issues, and prof¬ 
its of mortgaged realty to mort¬ 
gagee, a Judgment creditor of the 
mortgagor Issuing an attachment ex¬ 
ecution and serving the mortgagor’s 
tenant as garnishee, whereupon the 
mortgagee gave notice to and made 
demand on the tenant to pay rent 
to him. is entitled to rents accrued 
before such notice was given, but 
not to rents accruing thereafter.— 
Miners Sav. Bank of Pittston v. 
Thomas. 12 A.2d 810, 140 Pa.Super. 
6 . 

99. XTuder statute providing that 
the right of possession of a tenant 
for years shall be deemed paramount 
to that of a purchaser at a Judi¬ 
cial sale if, and only if, the letting 
to him shall precede in point of date 
the entry of the Judgment, order, or 
decree on which such sale was had, 
and also shall precede the recording 
or registering of the mortgage, deed, 
or will, if any, through which by 
legal proceedings the purchaser de¬ 
rives title, the right of -possession 
of a purchaser at sheriff’s sale under 
an execution on a Judgment entered 
on a bond accomipanying a mortgage 
is subordinate to that of a tenant 
for years whose lease antedates the 
entry of the Judgment, although not 
the recording of the mortgage.— 
Brown v. Neal,* 1« Pa.Dist. '5’99. 54 
Plttsb.Leg.J. 68, 10 -North.'Co. 277. 

93. U.S.—Interstate Banking & 

Trust Co. V. Brown, Tenn.. 2'35 F. 

32, 148 C.C.A. 52'6. 

23 C.J. p 507 note 61. 

Xiiaa on chattels 

In Pennsylvania, lien on chattels 
except as permitted by statute, is 
invalid as against execution credi¬ 
tors.—Bucyrus-Erie Co. v. Casey, C. 
C.A.Pa.. 61 F.2d 473. I 

FaUuxa to pexf oot xAgtats 

It has been held that an assignee ’ 
of future rents who has done noth¬ 
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ing to perfect his rights will not 
prevail over an execution creditor.— 
In re McCrory Stores Corporation, C. 
C.A.N.Y., 73 P.2d 270. 

Mortgage 

Cl) Where there was no subsist¬ 
ing indebtedness to support a note 
and mortgage to secure the same at 
the time an execution was levied on 
the lands, the mortgage was inferior 
to the right of the execution credi¬ 
tor.—^People’s State Bank v. Buchan¬ 
an, 146 N.E. 898, 86 Ind.App. 617. 

(2) Likewise, an execution is su¬ 
perior to a prior mortgage which has 
ceased to exist.—Bowman v. Man- 
ter. 33 N.H. 630. 6‘6 Am.D. 743. 

94. Ga.—Rosser v. Georgia Pac. R. 

Co., '29 'S.E. '171. 10’2 Ga. 164. 
Wash.—Monks & Miller v. Fein. 215 
P. 526, 12»5 Wash. 230. 

Loss or suspension of lien sec infra 
S9 132-137. 

Failura to lavy within the time 
prescribed by law may defeat pri¬ 
ority of execution lien.—Rosser v. 
Georgia Pac. R. Co., 29 S.E. 171, 102 
Ga. 164. 

Posting of aotlca of sala 

On constable’s failure to post writ¬ 
ten notice, execution became dormant 
only as to liens attaching subse¬ 
quently and certain bona fide pur¬ 
chasers.—Williams V. Standard Oil 
Co. of New York, 219 N.Y.S. 641, 219 
App.Div. 193. 

9& N.Y.—In re Gies Lithographic 
Co., 40 N.Y.S. 146, 7 App.Div. 5'50. 

99. N.Y.—Rich V. Loutrel, 9 Abb. 

Pr. 366, 18 How.Pr. 121. 

Va.—Glbert v. Washington City, V. 
M. & G. S. R. Co., 33 Gratt. '64‘5. 
74 Va. 646. 

97. Del.—Hawkins v. Lewes Jour¬ 
nal Co., 119 A. 243. 13 Del.Ch. 317. 

98. Va.—Grandy v. Real Estate 
Trust Co., 137 S.E. 519, 147 Va. 
371. 

53 C.J. p 251 note 4d. 

99. R.I.—^Jablouskl v. Simons Land 
Co., 197 A. 3, 4'6 R.I. 271. 

53 C.J. p 261 note 42. 
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thereby have been held to be concurrent.' 

Conditional sale. In the absence of a statute to 
the contrary, it has been held that the lien of an 
execution is paramount to the rights in the property 
possessed by the vendor under a contract of condi¬ 
tional sale.2 Where execution is issued and levy 
thereunder made before the conditional vendor's 
right to retake the property has become complete, 
the execution lien is superior to the vendor's right 
to retake, and the execution creditor is entitled to 
enforce his lien on the conditional vendee's interest 
in the property.^ On the other hand, if there has 
been a default on the part of the vendee prior to 
the levy of execution, under some statutes the 
vendor's right to retake the property is complete 
and superior to the execution lien.^ 

Livery-stable kceper^s lien. It has been held that 
the statutory lien of a livery-stable keeper is su¬ 
perior to that of an execution levied on a horse 
while temporarily in his owner's possession.® 

Property previously attached. Where real es¬ 
tate has been attached and the attachment pre¬ 
served, an execution levied under a judgment re¬ 
covered in such suit operates as a lien from the 
date of the attachment, prior to all encumbrances 
created by the debtor subsequent to the levy of the 
writ of attachment.® 

Widow*s allowance. Although in the absence of 
a statute to the contrary, the lien of an execution 
is superior to a widow's allowance in the estate of 


the judgment debtor,*^ ordinarily under the stat¬ 
utes a widow's allowance is superior to the lien 
arising from the delivery of an execution to the 
sheriff before the death of the judgment debtor.® 
Where levy has been made before the death of the 
husband, it has been held that, since he had not 
parted with the title or surrendered ownership, the 
widow was entitled to her statutory allowance in 
preference to the right of the execution creditor,^ 
although it has also been held that by the levy the 
officer acquires a special property in the goods, and 
that the husband does not die seized or possessed 
of the property within the meaning of the statute 
granting a widow's allowance.^® 

b. Landlord's Lien 

A landlord’s Hen, under the various statutes, Is usu¬ 
ally granted priority over an execution lien. 

Ordinarily, frequently by virtue of express stat¬ 
utory provision, a landlord's lien is paramount to 
the lien of an execution," and accordingly the 
landlord's lien on the crop raised by a tenant,^2 
the tenant's machinery and other chattels in a leased 
mill, factory, loft, or other manufacturing space,'® 
or the tenant's stock of goods in the leased premis¬ 
es'^ has been afforded priority. 

By the statute of 8 Anne c 14, which is part of 
the common law of some of the American states, 
and m others has been substantially reenacted, 
should there be rent in arrear at the time of seiz¬ 
ure, but no distraint, the execution creditor, who 

ute lakes precedence over an execu¬ 
tion lien.—State ex rel. Hodires v. 
Hutchinson, 197 S.E. 35i9, 120 W.Va. 
181. 

Where rlflTht of distraliLt had been 
exercised, landlord's Hen was held 
superior to that of an execution 
creditor of the tenant.—In re De 
Lancey Stables Co., D.C.Pa., 170 F. 
860. 

12. Ark.—Lunsford v. Skelton, 2T5 

S.W. 9011, 1'69 Ark. 647. 

Ga.—Cochran v. Waits. 5t6 S.E. 241, 
127 Ga. 93. 

La.—Hemler v. Hawkins, 3 La.Alpp. 
149. 

3-6 C.J. p 506 note 10. 

13. Such lien held valid as agrafnst 
a purchaser at an execution sale, 
particularly where the statute pro¬ 
vided that such Hen shall have ‘'pri¬ 
ority and be paramount to any title. 
Hen, interest, mortgage. Judgment or 
other encumbrance created or ac¬ 
quired after machinery or other* 
chattels are placed in the premises.”' 
—Blanos v. Eastwood Realty Co.». 
181 A. 144, 116 N.J.Law 1. 

14. La.—Cleveland Steel Co. v. Joe* 
Kaufman Co., 9i9 * 80 . 428.. La. 
529. 


1 . Ill.—Munson v. Commercial 
State Bank of Windsor, 246 Ill. 
App. 368. 

8 . Pa.—Sullivan Machinery Co. v. 

Griffith, 94 Pa.Super. 207. 

23 C.J. p 607 note 66 . 

3. N.Y.—Arter v. Jacobs, 234 N.Y.S. 
367, 226 App.Div. 343. 

4. N.Y.—Cohocton Valley Garage v. 
Kellogg, 240 N.Y.S. 642. 136 Misc. 
283. 

6 . Tenn.—Caldwell v. Tutt, 10 Lea 
268, 43 Am.R. 307. 

6 . Me.—Snell v. Libby, 16 A.2d 148, 
149, 137 Me. 62, citing Corpiu Jiu 
vis. 

23 C.J. p 611 note 14. 

7. Sa North OaxoUtuk 

(1) It has been held that personal 
property allotted to a widow as her 
year’s support is subject to seizure 
and sale under an execution Issued 
on a Judgment recovered against her 
deceased husband in his lifetime, 
tested before his death but issued 
thereafter.—Grant v. Hughes, 82 N. 
C. 216. 

(2) The effect of this holding was 
almost Immediately abrogated by 


slnlutc.—See Act Relating to Wid¬ 
ow’s Year’s Support, 82 N.C. 697. 

8 . Ark.—James v. Marcus, 18 Ark. 
421. 

24 C.J. p 249 note 34. 

Priorities of dower rights see Dower 
S9 34-41. 

9. Ind,—Dixon v. Aldrich, 26 N.E. 
843, 127 Ind. 296. 

10. Ark.—James v. Marcus, 18 Ark. 
421. 

24 C.J. p 249 note 3'6. 

11. Fla.—^Lovett v. Lee, 193 So. 63'8. 
Iowa.—Farmers* Sav. Bank of Rhod¬ 
es V. MalHcoat, 228 !N.W. 272, 209 
Iowa 335. 

36 C.J. p 50>6 note 9, p 544 note 69 
[a]. 

One year’s rent 

Under a statute authorizing dis¬ 
tress for rent and providing that if 
an outside Hen attach to the prop¬ 
erty while on the leased premises, 
the property nevertheless shall be 
liable to distress, **but for not more 
than one year's rent, whether it 
shall have accrued before or after 
the creation of the Hen,” a land¬ 
lord’s lien for rent within the stat- 
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has caused to be seized the goods and chattels of a 
tenant on the demised premises, must pay the rent 
so in arrear for such premises for a period not in 
excess of one year, before the goods and chattels 
may be moved by the officer or, if not removed, 
but sold on the premises, the officer must pay the 
rent due, not in the excess of one year, out of the 
proceeds of the sale in his hands, see infra § 247. 
Ordinarily, under the statute, notice of the land¬ 
lord’s claim for rent must be given before the 
goods are removed from the premises.^® Under 
some statutes, the preference given to the landlord 
exists only where the tenancy is in existence at the 
time of seizure under exccution,i7 although under 
other statutes such preference will be given when¬ 
ever the rent is in arrear and the landlord retains 
his title, notwithstanding the termination of the 
tenancy.^® As the object of the statute is to se¬ 
cure to landlords the benefit of a specific lien in 
certain cases where otherwise they would be de¬ 
prived of the right of distress by the operation of 
a principle of law, the statutory remedy exists only 
where the goods taken in execution are such as the 
landlord might have distrained on but for the pri¬ 
or levy of the execution.^® Under some statutes 
the landlord is entitled to a preference only where 
the goods levied on under execution are the prop¬ 
erty of the tenant but under other statutes the 


landlord is preferred whether the goods levied on 
belong to the tenant or to some other person.®^ 
In some jurisdictions the statute is held to apply 
only between a landlord and his immediate lessee, 
and not between the landlord and a subtenant whose 
goods have been seized on execution and in 
other jurisdictions it is held that the statute extends 
also to the case of landlord and subtenant.®® In 
some states the statute of Anne has been either 
superseded by legislation,®^ or entirely abolished.®® 

Under some statutes, when it appears that the 
premises are held at a rent certain for which the 
landlord might, by law, distrain, the officer is re¬ 
quired to pay such rent before removing the ten¬ 
ant’s goods under an execution.®® 

c. Unrecorded Instnunents 

Under some of the recording acts, an execution will 
take priority over a prior unrecorded Instrument. 

By virtue of statute executions sometimes take 
priority over prior claims based on unrecorded in¬ 
struments.®'^ Accordingly, under statutes requiring 
mortgages and conditional sales to be recorded to 
he valid against bona fide creditors and purchasers 
for value, the lien of an execution is superior to 
that of a prior unrecorded mortgage or sale of 
which the judgment creditor had no notice,®® al¬ 
though the instrument was recorded before the ex-. 


16. Md.—-First Nat. Bank v. Corpo¬ 
ration Commission of North Car¬ 
olina, I'S? A. 748, 161 Md. '608, 
A.L.R. 1407. 

S.C.—Fidelity Trust & Mortgrage Co, 
V. Davis, 165 S.E. -622, 168 S.C. 400. 
3'6 C.J. p 50'6 notes 13-15, p 6'64 nefte 
6 ' 8 . 

AttaolimoBt on warrant is not ex¬ 
ecution within statute of Anne.— 
First Nat. Bank v. Corporation Com¬ 
mission of North Carolina, 157 A. 
748, 161 Md. SO-S, '86 A.L.R. 1407— 
me C.J. p 6i65 note 82. 

Right to distrain 

The statute does not authorize the 
landlord to distrain for his year's 
rent goods taken in execution.— 
Craddock v. Riddlesbarger, 2 Dana, 
Ky.. 205—36 C.J. p 666 note 72. 
Statnts SnappUcahla 

A statute providing that as against 
an execution creditor the landlord's 
lien shall not be for more than one 
year's rent when such creditor pays 
the rent in arrears, not to exceed 
one year, is Inapplicable to invali¬ 
date the landlord's distress for rent 
due for more than one year, where 
no payment of one year's rent in 
fulfillment of the statute was made. 
—^Maynard v. Bank of Kershaw, 19'8 
S.B. 188, 1188 S.C. 160. 

•noli statute is uot sopesseded by 
a statute providing that, whenever 


.a tenant is adjudicated a bankrupt, 
rent which may then be due for a 
period not exceeding three month.s 
shall constitute a lien upon, and 
shall have priority of payment in 
full out of, the tenant’s distrainable 
property.—In re Seward, D.C.Md., 8 
F.Supp. 86'5. 

lA N.J.—^Ayres v. Johnson, 7 N.J. 
Law 119. 

17. Del.—In re Ellegood, 116 A. 127, 
31 Del. 629. 

3*6 C.J. p 665 note 77. 

18. Pa.—Moss’ Appeal, 3i5 Pa. 162. 

19. Pa,—Wlckey v. Eyster, 58 Pa. 
•601. 

86 C.J. p 565 note 62. 

20. Del.—Lupton v. Hughes, 47 A. 
624, 1!8 Del. 515. 

Md.—Fisher v. Johnson, 6 Gill '3’54. 
86 C.J. p 565 note 93. 

81. N.Y.—Russell v. Doty, 4 Cow. 
67'6. 

88 . Ky.—Craddock v. Riddlesbarger, 
2 Dana 206. 

36 C.J. p 5'65 note 9'5. 

83. Pa.—McComb's Appeal, 48 Pa. 
4315. 

3<6 C.J. p 'S'OS note 98. 

84. U.S.—In re Joslyn, D.C.Ill., 1'3 
F.Ca8.No.7,&50, 2 Bliss. 235. 

Ill.—Herron v. Gill, 112 Ill. 247— 
Rowland v. Hewitt. 19 Ill.App. 460. 
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85« N.Y.—Miller v. Johnson, 12 
Wend. 197. 

86 . N.J.—Olden v. Mather, 67 A. 
435, 73 N.J.Eq. 217. 

36 C J. p 50'6 note 16. 

Although taxes may be made by 
contract a part of the rent reserved 
and may be distrained for when due 
and payable, they are before asse.ss- 
ment incapable of ascertainment and 
not entitled to priority over an ex¬ 
ecution.—In re Sples-Alper Co., D.C, 
N.Y., 281 F. 635. 

87. Ky.—Mann Bros. v. Ball, 18 S. 
W.2d 94-6, 230 Ky. 126. 

23 C.J. p 50*9 note 84. 

Flllag of notics 

Under some statutes the lien ob¬ 
tained by filing a prescribed notice 
of levy on real estate is valid against 
all prior grantees and mortgagees 
of whose claims the execution cred¬ 
itor does not have actual or con¬ 
structive notice.—In re Cobb, D.C. 
Mich., 11 F.Supp. 633, reversed on 
other grounds 14 F.Supp. 46'5. 

88 . U.S.—In re Miller, D.C.I11., 46 
F.2d 909. 

Pa.—Williams Patent Crusher A Pul¬ 
verizer Co. V. Reily, 180 A. 15'6, 1118 
Pa.Super. 64. 

28 €.J. p 60'9 note 89. 
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ecution sale,29 or even before levy,30 where the 
lien of an execution attaches before levy, see supra 
§ 124. In some jurisdictions, under the existing stat¬ 
utes, it has been held that the lien of a bona fide 
mortgagee under an unrecorded mortgage is enti¬ 
tled to priority over the lien of an execution sub¬ 
sequently levied, provided the mortgage is duly re¬ 
corded before sale under such execution.31 Under 
some statutes a levy of an execution is necessary 
before a lien arises superior to the rights of a seller 
under an unrecorded conditional sales contract.32 
Actual notice of a prior unrecorded lien will ordi¬ 


narily prevent a subsequent execution from gain¬ 
ing priority over it,3 3 actual notice supplying the 
place of recording.34 Notice after levy but before 
sale has been held sufficient to have this effcct,33 
but the rule is otherwise under some statutcs.36 

Deeds. With some exceptions,37 under the vari¬ 
ous recording acts, an execution levied on land gives 
the execution creditor and the purchaser at the ex¬ 
ecution sale priority of right over the grantee in an 
earlier but unrecorded deed of the same land,38 of 
which deed the creditor has no notice at the time 
of lcvy.39 Under some statutes notice after levy 


29« U.S.—Stevenson v. Texas & P. 
R. Co., Tex., 105 U.S. 703, 2‘6 L.Ed. 
1215. 

Ark.—Hnwklns v. Piles. T1 S.W. 681, 
51 Ark. 417. 

23 C.J. p 509 note 90. 

30. Colo.—Williams v. Mollor, 19 P. 
839, 12 Colo 1 

Pa.— Wjlllams Pa'tent Crusher & Pul¬ 
verizer Co, V. Roily, 180 A. 156, 118 
Pa.Super. 64. 

31. Kan.—Holden v. Garrett, 23 
Kan. 98. 

Ky.— Riffhter v. Forrester, 1 Bush 

2T8. 

Mo.—Sappington v. Oeschll, 49 Mo, 
244. 

33. Za How York, under Pers.Pro<p. 
Ij. S 65, as to all creditors, except 
those who acquire a lien by levy or 
attachment, a conditional sale re¬ 
mains valid, and no title passes to 
become subject to the lien of an ex¬ 
ecution. The provisions of Civ.Pract. 
Act 5 679 that the goods and chat¬ 
tels of a Judgment debtor are bound 
by the execution from the time of 
the delivery thereof to the proper 
officer does not create a lien against 
chattels in the hands of a condition¬ 
al buyer. Consequently, where there 
has been no levy of an execution be¬ 
fore a copy of the contract has been 
filed as required by law, chattels in 
the hands of a conditional buyer are 
not goods or chattels of a Judgment 
debtor to which the lien of an ex¬ 
ecution might attach.—Baker v. Hull, 
166 N.E. 175, 250 N.Y. 484, reversing 
228 N.y.S. 748. 223 App.Div. 859. 

33. Me.—Bunker v. Gordon. 16 A. 
341, 81 Me. 66. 

23 C.J. p 509 note 94. 

34. Pa.—Bismarck Bldg. & Loan 
Assoc, v. Bolster, 92 Pa. 123. 

23 C.J. p uO'O note 95. 

35. Ky.—^Armstrong v. Darbro, 10 
Ky.L. 984. 

33. Iowa.—Bacon v. Thompson, 14 
N.W. 312, 60 Iowa 284. 

Tex.—Simpson v. Chapman, 4'6 Tex. 
•560. 

23 C.J. p 60'9 note 97. 


AnnonnoemeiLt at sale 

Where Judgment creditor of buyer 
of truck under conditional sale con¬ 
tract and constable levying writ of 
execution had no notice of the con¬ 
ditional sale contract and thereby 
acquired a lien on truck, an an¬ 
nouncement made at execution sale 
from which an Inference might be 
drawn that assignee of conditional 
sale contract had an Interest in the 
truck would not affect the lien there¬ 
tofore acquired.—Maryland Credit 
Finance Corporation v. Campbell, 195 
A. 277. 8 W.W.Harr., Del., 675. 

37, Md —George L. Cramer & Sons 
V. Roderick, 98 A. 42. a28 Md. 42'2. 

Mich.—Otis V. Sprague, 76 N.W. 154, 
ri8 Mich. 6'1. 

Philippine.—Boncan v. Smith, 9 Phil¬ 
ippine 109, 5 Off.Gaz. 858—Fabian 
V Smith, 8 Philippine 496, 5 Off. 
Gaz. 57 6. 

23 C.J. p 510 note 1. 

Adverse possessor 

Vendor's judgment creditor levy¬ 
ing execution could not prevail over 
purchaser under unrecorded deed 
whose possessory right by adverse 
po.s.scssion was complete without 
deed —City Nat. Bank & Trust Co 
of Miami, Fla., v. City of Knoxville, 
11 S.W.2d 853, 158 Tenn. 143. 
PurcliaBers 

Where the protection of the stat¬ 
ute is limited to “purchasers” and 
does not include “creditors,” an ex¬ 
ecution creditor Is not entitled to 
priority over an unrecorded deed.— 
Davis v. Owenby, 14 Mo. 170, 5’5 Am. 
D. ICb. 

38. D.C.—Nelson v. Henry, 13 D.C. 
259. 

Miss.—Levis-Zuroski Mercantile Co. 
V. McIntyre, 47 So. 435. 93 Miss. 
806, reversed on other grounds 47 
So. 666. 

Tenn.—Taylor v. Deakins. 9 Lea 620 
—Coward v. Culver, 12 Helsk. 640 
—Aymett v. Cltisens’ Nat. Bank. 
Ch.App., 64 S.W. 802—Sanders v. 
Everett. 3 Tenn.Ch. 620. 

23 C.J. p 510 note 3. 

Record and registration of deeds 
generally see Deeds il 71-79. i 
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Property in two parishes 

Where a purchaser acquired prop¬ 
erty which was divided by the 
boundary line between two adjoining 
parishes, and registered his deed in 
one of the parishes only, it was held 
that the part lying in the other 
parish was liable to sale under ex¬ 
ecution by a creditor of the grantor 
having no notice.—Dooley v. Delan¬ 
ey, 6 La.Ann. 67. 

Beonrlty deed 

Where defendant, by a deed ab¬ 
solute in form, conveyed land to R 
to secure a loan, and after the loan 
was paid R executed a rei-onveyance 
to defendant but it was not filed for 
record until several years later, and 
after plaintiff had obtained a Judg¬ 
ment again.st R and had issued ex¬ 
ecution thereon, it was hold that 
plaintiff could not subject such land 
to his judgment against R. since he 
had a lien only on the debtor's ac¬ 
tual interest in the land and the reg¬ 
istration statutes did not apply to 
such a case.— Mickacl v. Knapp, 23 
SW. 280, 4 Tex.Civ.App. 464. 

35. Ky.—^A.shland Grocery Co v. 

Martin, 10.3 S.W.2d 72, 267 Ky. 

677. 

23 C.J. p '510 note 4. 

POSBMSion 

(1) Possession under an unrecord¬ 
ed deed may operate as notice — 
Hodge v. Amerman, 2 A. 257, 40 N.J. 
Eq. 99—Lewis v. Hall. 7 N.J Eq. 107 
—23 C.J. p 510 note 4 fb]. 

(2) Under the circumstances of 
the particular case it was held that 
the possession by the vendee of an 
unrecorded deed was not such as to 
operate as notice to the ex(>('ution 
creditor.—Ex parte City of Anderson, 
62 S.E. 513, 82 S.C. 131, affirmed 63 
S.E. 354, 82 S.C. 131. 

Za Tmaamee the rule has been 
laid down, however, that creditors 
are not affected by even actual no¬ 
tice of any real estate deeds, and 
that land held by such title may be 
levied on and sold under execution 
against the grantor.—Coward v. Cul¬ 
ver, 12 Helsk. 640. 



§ 128 


EXECUTIONS 


83 C.J.S, 


but before sale is of no effect in others it gives 
priority to the elder claim.^i Where the statutory 
protection is limited to bona fide purchasers with¬ 
out notice, a purchaser at the execution sale is pro¬ 
tected against an unrecorded deed of which he had 
no notice at the time of his purchase ,^2 not 

against deeds of which he has actual notice^2 or 
which have been recorded before such sale.^^ No¬ 
tice to the purchaser at the execution sale is imma¬ 
terial where the execution creditor is entitled to pri¬ 
ority by reason of want of notice, as otherwise the 
priority of the creditor might be illusory.^® 

Executions. In jurisdictions where the statute 
requires that the execution shall be entered on an 
execution docket within a prescribed period after its 
issuance, or otherwise recorded, and the statutory 


requirement is not complied with, a subsequent bona 
fide purchaser or mortgagee of such property with¬ 
out actual notice of the levy will take the property 
free from the lien of such execution.^® So, where 
the levy is required to be recorded, priority is given 
to subsequent purchasers without notice of an unre¬ 
corded levy.®7 

§ 129. — Transfer of Property 

As a general rule a eubsequent purchaser or aealgnee 
who acquiree property which Is subject to the lien of an 
execution takes such property subject to such Hen, at 
least where he does not occupy the position of a bona fide 
purchaser. 

The general rule is that where property, either 
reaH® or personal^® is subject to the lien of an exe¬ 
cution issued on a valid judgment, a subsequent 


40. Me.—^Emerson v. Littlefield, 12 
Me. 148. 

23 C.J. p 510 note 5. 

41. Ky.—Morgran v. Eversole, 1'88 
S.W. 64'5, ITl Ky. 624. 

28 C.J. p 6110 note 6. 

42. Mo.—Davis v. Owenby, 14 Mo. 
170, 55 Am.D. 105—Pagre v. Hill, 
11 Mo. 149—Waldo V. Russell, 5 
Mo. 387. 

43. Mo.—Davis v. Owenby, 14 Mo. 
170, 5 Am.D. 10'5. 

44. Mo.—Potter v. McDowell, 43 Mo. 
•93. 

23 C.J. p 510 note 9. 

4Bw Ky.—Low v. Blinco, 10 Bush 
3*31. 

Tex.—^Whitaker v. Farris, 101 S.W. 
4’66, 45 Tex.Civ.Aipp. 37«8. 

46. Mich.—Lachelt v. Mclnerney, 
1*52 N.W. &6, 186 Mich. 413. 

23 C.J. p 510 note 11. 

Sa Oeonria 

(1) Such subsequent purchaser 
must prove that he ajcted in grood 
fa.ith and without notice in making 
the purchase.—Greene v. Matthews, 
120 S.E. 434. 31 Oa.App. 26‘5—23 C. 
J. p 510 note 11 [b] (1). 

(2) Where there is no extraneous 
evidence as to a consideration, a sub¬ 
sequent deed caiinot be aided by the 
execution creditor’s failure to obtain 
entry, and under such circumstanc¬ 
es the deed must yield to the older 
execution lien.—Beam v. Rome Hard¬ 
ware Co., 191 S.E. 126, 184 Oa. 272. 

(3) Under the statutes of this 
state, entry of an execution on the 
general execution docket of a coun¬ 
ty in which land of defendant is lo¬ 
cated, other than the county in which 
the Judgment was obtained or the 
county in which defendant resided 
at the commencement of the suit, 
will convey constructive notice of 
the Judgment and cause the lien of 
the Judgment to affect the land as 
against a bona fide purchaser for 


value, without actual knowledge of 
the judgment, who acquires the land 
after the execution has been entered 
on the docket. Relatively to land of 
defendant so located, it is not neces¬ 
sary, in order to bind the property 
as against such purchaser, that the 
execution be entered on the general 
execution docket of the county in 
which the Judgment was obtained 
or the county in which defendant re¬ 
sided.—Citizens’ Bank v. Jenkins, 120 
S.E. 607. 156 Ga. 874. 

(4) Other particulars of Georgia 
rule see 23 C.J. p 510 note 11 [b]. 

Xb West Tirginla under Code 19311 
38-4-8, 38-4-9, providing that the 
lien of a writ of fieri facias shall 
not be good as againsrt a purchaser 
or assignee of the property subject 
to the lien, for a valuable consid¬ 
eration and without notice of such 
lien, unless the writ shall have been 
actually levied on the property and 
the property shall have been in the 
actual possession of the officer or 
some per.son other than the judgment 
debtor, and that the docketing of cm 
execution cdiall constitute construc¬ 
tive notice, an assignment for an 
antecedent obligation does not con¬ 
stitute a valuable consideration so 
as to entitle the assignee to prefer¬ 
ence over an undocketed execution. 
—London & Lancashire Indemnity 
Co. of America v. Cromvrell, I 190 S. 
B. 3'3’7, 118 W.Va. 818. 

47. Me.—Swift v. Guild, 47 A. 912. 

94 Me. 43>6, 80 Am.S.R. 406. 

23 C.J. p 511 note 12. 

48. Ga.—Citizens* Bank v. Jenkins. 

120 S.E. 607, 15'6 Ga. 874. 

23 C.J. p 507 note 68. 

A Immm made subsequent to the 
acquisition of an execution lien on 
the property is inferior to such lien. 
—Mosely v. Evans, I141 S.E. 207, 165 
Ga. 472—23 C.J. p 507 note 68 [b]. 
XTsosMity of bill iB aid of aseoatlOB 

Defendants’ interest at time of ex- 
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ecutlon levy before they sold prop¬ 
erty was properly sold without filing 
bill in aid of execution.—^WornJk v. 
Kolodziejczak, 215 N.W. 360, 240 

Mich. 468. 

Oonveyanoe to mortgagee 

One holding a judgment lien on 
real estate may cause the land to be 
levied on and sold on execution sub¬ 
ject to a prior lien, although the 
debtor may have previously con¬ 
veyed the property to the mortgagee 
in satisfaction of the mortgage in¬ 
debtedness.—Montgomery County 

Nat. Bank v. Backus, 19'6 P. 1074, 
108 Kan. 770. 

Whers purchaser has knowledge 

of the execution lien, it is especially 
true that he takes subject to the 
lien.—Manning v. Manning, 283 S.W. 
384, 214 Ky. 381. 

49. Del.—Cubbage v. Clements, 14 
A.2d 378, 1 Terry 497. 

Mich.—Old Kent Bank v. Royce, 249 
N.W. 838, 264 Mich. 342. 

Wash.—Monks & Miller v. Fein, 215 
P. 525, 125 Wash. 230. 

W.Va.—Hartman v. Corpenlng, 1T8 
S.E. 430, .116 W.Va. 31. 

23 C.J. p 507 note 69. 

Amonnt paid pledgor 

An execution lien is entitled to 
priority over the rights of a pledgee 
to the extent of the consideration 
paid the pledgor for the pledged 
property after the levy of the execu¬ 
tion.—Bronson v. Willis, 194 So. 24'5, 
142 Fla. 64. 

After sale of pledged property 

Where pledgor consented to sale 
of pledge by pledgee, thereby vali¬ 
dating the sale and ratifying any Ir¬ 
regularities therein, the rights of 
an execution creditor of the pledgor 
who subsequently levied on the prop¬ 
erty are inferior to the rights of the 
purchaser, particularly where the ex¬ 
ecution creditor had notice of the 
claims of the purchaser.—^Anglo-Oal- 
Ifornia Trust Co. v. Holbrook, 24 P. 
2d 169, 218 Cal. 531. 
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purchaser or assignee is bound to take notice of 
such outstanding lien, and acquires the property 
subject thereto. It is immaterial that there is oth¬ 
er property sufficient to satisfy the execution.^® 
The levy of an officer under an execution does not 
convert the title of defendant in execution into a 
mere right of action, and he may still transfer his 
title to the property as though no levy had been 
made, subject to all rights arising from the levy, so 
long as the property remains in custodia legis.^^ 
A purchaser from an execution debtor may of 
course acquire a good title even as against the ex¬ 
ecution creditor, by the running of the statute of 
limitations in his favor, and by continued adverse 
possession.52 A sale of property not subject to the 
execution lien,®2 or before such lien has attached 
thereto,®^ passes a good title free from the claim 
of the execution creditors. 

Bona fide purchasers. Ordinarily, under the stat¬ 
utes, bona fide purchasers who acquire their rights 
prior to actual levy and without notice of an out¬ 
standing execution lien are protected against such 
execution,56 but if an actual levy has been made 
such purchasers take subject thereto, although with¬ 
out notice of the execution.®® 

Transfer without visible change of possession. 
Under the rule that retention of possession of goods 
and chattels by the seller is prima facie or conclu¬ 
sive evidence of fraud on existing creditors of the 
seller, sec the C.J.S, title Fraudulent Conveyances 
§§ 188-191, also 27 C.J. p 574 note 29-p 579 note 73, 


the lien of an execution creditor has been held to 
be superior to a prior sale without actual deliv- 
ery.67 

§ 130. Proceedings to Determine Priorities 

The availability of various remedies to determine 
priorities between execution Hens, and between execution 
Hens and other Hens and claims, has been Judicially de¬ 
termined. 

The question of priority as between an execution 
lien and a previous conveyance or mortgage having 
an apparent priority, but alleged to be fraudulent or 
for some other reason subject to the execution, 
may be determined on a bill in equity.®® Under 
some statutes a determination of priorities may be 
had in summary proceedings.®® It has been held 
that priority between executions issued out of a 
law court should be determined by such court, and 
not in a court of equity.®® The priority of the lien 
of an execution over a chattel mortgage has also 
been determined in an action of replevin.®^ 

Proceedings for distribution of proceeds of an 
execution sale are considered infra § 252. Whether 
the sheriff made a particular statement, which is al¬ 
leged to have released the lien, is a question of fact 
which is settled by the verdict of the jury.®2 

§ 131. Duration 

Aft a general rule an execution Hen eontlnuee as long 
as the writ remains In force. 

The duration of the lien of an execution is large¬ 
ly a matter of statutory regulation,®® and, subject to 


50. N.O.—Bevls v. Landis, 6'9 N.C 
312, 82 Am.D. 418. 

51. Del.—Cochran v. Clements, 183 
A. 632, 634, 7 W.W.HIarr. 410, cit¬ 
ing- Oorpuji Juris. 

23 C.J. p 608 note 7<1. 

52. Ala.—Barclay v. Smith, 0'6 Ala. 
230. 

23 C.J. p 508 note 72. 

53. N.J.—Bloom v. Welsh, 27 N.J. 
Law 1T7. 

Tenn.—Kdwards v. Thompson, 4 S. 
W. 913, 85 Tenn. 720, 4 Am.S.R. 
807. 

23 C.J. p 508 note 7'3. 

54. Iowa.—Benbow v. Boyer, 56 N. 
W. 644, 89 Iowa 494. 

23 C.J. p 608 note 74. 

55. N.C.—^Weisenfleld v. McLean, 2 
S.B. 66, 9'6 N.C. 24«. 

23 C.J. p 50*8 note 75. 

5a N.T.—Bond v. Willett, 31 N.Y. 
102, 29 How.Pr. 47, 1 Abb.Dec. IB'S, 
a Keyes 377. 

57. U.S.—Meeker v. Wilson, C.C. 

Mass., 116 F.Cas.No.9.392, 1 Gall. 
419. 

23 G.J. p 508 note 78. 


58. Kan.—Taylor v. Dunlap Stone & 
Lime Co., 16 P. 751, 38 Kan. 547. 

59. Prayer for rooognltioa of priv¬ 
ilege in funds held under fieri facias 
was unnecessary where averment of 
privilege was deemed admitted be¬ 
cause unanswered.—Security Bank v. 
National Mut. Assur. Ass’n, 13'6 So. 
591, 13 La.Apip. 303, rehearing denied 
128 So. 314, 13 La.Apip. 380. 

▼alidity of prior dssd or mortgage 

(II) It has been held that the va¬ 
lidity of a prior deed or mortgage 
may be tried in such a proceeding. 
—Bussiere v. Williams, 37 La.Ann. 
387—State v. Judges, 33 La.Ann. 13'61 
—^New Orleans Chnal & Banking Co. 
v. Recorder of Mortgages, 27 La.Ann. 
2'91. 

(2) It has also been held, how¬ 
ever, that the validity of a prior 
deed or mortgage must be deter¬ 
mined in a plenary suit, and cannot 
be had on a summary application 
by rule to show cause why it should 
not be canceled.—Morgan v. Winter- 
cast, 6 La.Ann. 485. 

eOb Prooftdarft 

Where executions issued out of 
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the circuit court against the same 
debtor but in favor of different Judg¬ 
ment creditors, circuit court could 
on petition and motion order sher¬ 
iff to proceed to a sale and to pay 
the money realized into circuit court, 
which should thereupon determine 
the priority between the executions. 
—Walton V. Hlllier, 20 A.'2d 4'20, 129 
N.J.Eq. 330. 

Boops of inquiry 

In settling priorities, the circuit 
court is not limited to the record 
of the Judgments and executions, but 
may go into extrinsic evldtence of 
any matter pertinent to the inquiry, 
including even questions of fraud.— 
Walton V. Hlllier, supra. 

61. Burdsu of proving right of pri¬ 
ority over lien of execution alleged¬ 
ly lost is on party asserting it.— 
Roth V. Snow, 24'6 Ill.App. 5'82. 

68 . Ill.—Grimes v. Rodgers, 263 Ill. 
App. 429. 

63. U.S.—Dixon v. Cleveland, D.C. 

S.C., 31 F.Supp. 1010. 

23 C.J. p 494 note 3. 
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statutory variations, it is a general rule that an ex¬ 
ecution lien continues as long as the writ remains 
in force, and that the lien ceases when the writ is 
functus officio.®^ Loss or suspension of execution 
liens by extrinsic events will be discussed in §§ 132- 
137 infra. 

In the absence of a statute to the contrary, the 
lien of an execution ceases on the return of the 
writ nulla bona or on the return day of the writ, 
unless there is an actual levy,®® and, where no levy 
is made before the return of the writ, personalty not 
levied on before such return may be subjected to 
the lien of a junior execution.®® Under some stat¬ 
utes, however, except in certain specified cases, the 
lien of an execution continues after the return 
day.®7 

At common law, and unless otherwise provided 
by statute, the lien may be continued, or, rather, an 
uninterrupted succession of liens may be kept up, by 
delivering a new execution into the hands of the 
sheriff at the same time that the former writ is 
returned.®® Any interval during which no execu¬ 
tion is outstanding interrupts the continuity of the 
lien.®® Under the various statutes particular meth¬ 
ods have been prescribed for preserving and con¬ 
tinuing the lien of an execution.*^® Under some 
statutes the lien of the original execution may be 
continued so as to preserve its priority by the issu¬ 
ance of successive writs at the time and in the man¬ 


ner prescribed, in default of which such lien termi¬ 
nates on return of the writ and junior liens or 
claims which have attached acquire priority. 

After return day where property levied on. In 
the absence of a statute to the contrary, the title 
vested in an officer by virtue of his levy of a writ 
of execution remains until divested by subsequent 
proceedings, and he may proceed to advertise and 
sell the property after the return day of the writ 
by virtue of his title acquired by an antecedent 
levy.72 A mere demand of payment is not a sub¬ 
stitute for a levy and does not preserve the lien.*^® 
The time during which this lien acquired by the 
levy remains in force is usually a matter of stat¬ 
utory regulation.74 

Effect of expiration of judgment lien. In accord¬ 
ance with the rule that an execution neither extends 
the lien of the judgment on real estate nor creates 
a new lien on the property, see supra § 123, it is 
generally held that the lien or priority of an execu¬ 
tion as against realty expires with the lien of the 
judgment.*^® Under some statutes, however, an ex¬ 
ecution issued or levied within the term of the judg¬ 
ment lien preserves or continues the lien, or creates 
a lien, until the execution of the writ or such other 
time as may be designated in the statute.'^® Since 
a judgment does not lose its lien by being opened, a 
levy previously made on an execution outstanding 
also retains its lien after the judgment on which it 


04. U.S.—C. T. C. Investment Co. v. » 
Daniel Boone Coal Corporation, D. 
C.Ky., 58 F.2d 305. 

Iowa.—Whitaker v. Tledemahn, 20'5 
N.W. 46'8. 200 Iowa 901. 

23 C.J. p 494 note 2. 

Tlie Ooxpiis JjuAu tazt has been 
cited for the proposition that the 
lien of the levy, in absence of a 
statute to the contrary, extends dur¬ 
ing the life of the writ, which is un¬ 
til Its return day, when the writ be¬ 
comes functus offlclo.—Denny v. Wil¬ 
mington Ice & Coal Co., 12>8 A. 123, 
124, 14 DeLCh. 352. 

6Bl U.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 58 F.2d 305—In re New 
Lots Sash & Door Corporation, D. 
C.N.T., 3 P.'Supjp. 570—^Indemnity 
Ins. Co. of North America v. Em¬ 
pire Tube & Steel Corporation, D. 
C.N.T., 296 P. 518. 

Ky.—^Webster v. Industrial Accept¬ 
ance Corporation, 28 S.W.2d 959, 
234 Ky. 613. 

28 C.J. <p 4'9'5 note 6, p 496 notes 17. 
18. 

66. U.S.—<3. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 68 F.2d 365. 

K.J.—Olden V. Sassman, 66 A. 608, 
72 N.J.Eq. 687. 


1 67. W.Va.—Southern Co-op. Foun¬ 
dry Co. V. Warlick Furniture Co., 
185 SE. 778. 117 W.Va. 336. 

23 C.J. p 4'95 note 7. 

68. IT.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 

C. Ky., 58 P.2d 305. 

23 C.J. p 495 note 9. 

Alias, pluries, and renewal writs see 
supra S 85. 

66. U.S.—In re Liberty Lumber Co., 

D. C.N.Y., 6 F.Su'pp. 3*97. 

23 C.J. p 495 note 10. 

On same day 

Lien did not remain in force aft¬ 
er sheriff returned executions, un¬ 
less other executions were immedi¬ 
ately issued and placed in sheriff's 
hands on same day.—Webster v. In¬ 
dustrial Acceptance Corporation, 28 
S.W.2d 9159 , 234 Ky. 613. 

7a Ark.—McCabe v. Lee, 1*84 S.W. 

446, 123 Ark. 82. 

23 C.J. p 4'9'6 note 11. 

■ntry on docket 

In Georgia an execution may be 
kept alive by an entry of nulla bona 
by the sheriff every seven years, 
provided such entry is also made on 
the general execution docket. If the 
nulla bona entry is not made on the 
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general execution docket the execu¬ 
tion becomes dormant—General Dis¬ 
count Corporation v. Chunn, 3 S.E. 
2d 65, 188 Ga. 1'28. 

71. IT.S.—C. T. C. Investment Co. v. 
Daniel Boone Coal Corporation, D. 
C.Ky., 58 F.'2d 305. 

Ky.—^Webster v. Industrial Accept¬ 
ance Corporation, 28 S.W.'2d 959, 
234 Ky. 613. 

23 C.J. p 4’96 note 13. 

78. Del.—Denny v. Wilmington Ice 
& Coal Co., 128 A. 123, 14 Del.Ch. 
352. 

Tenn.—Sambson v. Maury Nat. Dank, 
8 Tenn.App. 27'5. 

23 C.J. p 496 note 19. 

73. N.Y.—^Abeel v. Anderson, 39 Hun 
514. 

74. Mich.—Bliss v. Slater, 108 N.W. 
86, 144 Mich. O’i'S. 

23 C.J. p 4*97 note 21. 

75. Cal.—Bagley v. Ward, 87 Cal. 
121, 99 Am.D. 256. 

23 C.J. p 497 note 23. 

7a Mich.—^Dodge v. Barker, 204 N. 

W. 802, 231 Mich. 577. 

28 C.J. p 4'97 note 24. 
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§ 132. Loss or Suspension 

As a gsneral rule an execution lien cannot be lost 
without some fault on the part of the execution creditor. 

The general rule is that when the lien of an ex¬ 
ecution has once attached to the property of de¬ 
fendant it cannot be lost without some fault on the 
part of plaintiff or some act with which he is charge- 
able.78 In other words, a neglect or dereliction of 
duty on the part of the officer subsequent to the levy 
of the writ, to which the judgment creditor is not 
a party, will not invalidate the levy or destroy the 
lien.'^® In some cases, however, it has been held 
that if an officer elects to relinquish a levy, or if by 
any act of his it is in effect relinquished, it is dis¬ 
charged beyond reclamation, and the remedy of the 
judgment creditor is then against the officer on his 
official bond.®® 

§ 133. - Abandonment or Release of Levy 

An execution lien may be lost by an abandonment or 
release of the levy. 

A plaintiff in execution may waive the benefit of 
a levy under his writ, and abandon the lien thereby 
acquired,but such abandonment must be distinct¬ 
ly and clearly proved®^ by showing acts of plaintiff 
clearly evincing an intention to abandon, or omis¬ 
sions of such a nature as to amount to an abandon¬ 
ment.®® Under a statute providing that an unex¬ 
plained dismissal of a levy on personal property 
sufficient to pay the debt is an abandonment of the 


lien so far as third persons are concerned, the mere 
fact of dismissal of the levy by plaintiff when shown 
to be unproductive does not destroy the lien.®^ 

§ 134. - Death of Party 

In the absence of a statute to the contrary, the lien 
of an execution is generally not suspended or lost by 
the subsequent death of either the Judgment creditor or 
the judgment debtor. 

Since the writ is deemed to be in process of ex¬ 
ecution from its tesrt at common law, and from its 
delivery to the officer under statutes where the com¬ 
mon-law fiction of relation to the day of the teste 
has been abolished, see supra § 124, in the absence 
of express statutory provision, a writ of execution 
in the hands of an officer is not abated by the death 
of the judgment creditor, and it is the duty of the 
officer to proceed to execute the writ against the 
personal or real property of defendant notwith¬ 
standing the death of the judgment creditor, no 
scire facias or other revival being necessary, and 
the lien of the execution continues.®® However, in 
several jurisdictions it has been held that, where a 
personal judgment is taken and plaintiff dies before 
the levy of an execution, the action must be revived 
in the name of the personal representative of such 
plaintiff before the writ can be executed.®® 

Judgment debtor. If no execution lien has been 
obtained prior to the death of the judgment debtor, 
the property cannot be sold under the writ.®^ In 
the absence of a statute to the contrary,®® the lien 
of an execution, when it once attaches, is not lost 
by the subsequent death of the judgment debtor, nor 


77. Pa.—Markofski v. Tanks, 146 A. 

569, 297 Pa. 74. 

78. Colo.—Hereford v. Benton, 80 P. 

4*99, 20 Colo.Aiyp. 500. 

23 C.J. p 511 note 18. 

For loss or suspension of an execu¬ 
tion Hen by: 

Appeal or writ of error acting a.s 
supersedeas see Appeal and Er¬ 
ror 4 667. 

Appointment of receiver see the C. 
J.S. title Receivers 5 135, also 53 
C.J. p 129 notes 94, 95. 

Debtor’s bankruptcy see Bankrupt¬ 
cy 99 177, 490, 491. 

Expiration of writ see supra 9 131. 

Giving forthcoming bond see su¬ 
pra 9 116. 

Failure to indemnify the levying 
ofBcer see the C.J.S. title Sher¬ 
iffs and Constables 9 136, also 
57 C.J. p 926 notes 15-24. 

Insolvency proceedings see the C.J. 
S. title Insolvency 9 11> also 32 
C.J. p 856 note 7-p 856 note 11. 

Setting aside of writ by court see 
Infra 9 145. 


501, 163 N.Y. 340, reversing 46 N. 
Y.S 91, 18 App.Div. 427. 

23 C.J. p 511 note 19. 

80. S C —l.,ockhart v. Smith, 27 S. 
E. 567, 50 S.C. 112. 

23 C.J. p 511 note 20. 

81. Iowa.—McConnell v. Denham, 
34 NW. 298, 72 Iowa 494. 

23 C J. p 512 note 23. 

88 . W.Va.—Southern Co-op. Foundry 
Co. V. Warliek Furniture Co., 185 
S.E. 773, 774, 117 W.Va. 336, quot¬ 
ing Corpus Juris. 

23 (\J. p 512 note 24. 

83. Ky.—Darland v. Springfield 
First Nat, Bank, 197 S.W. 826, 177 
Ky. 261. 

23 C.J. p 512 note 25. 

Purchase at receiver’s sale 

That execution plaintiff purchased 
property at sale of receiver of exe¬ 
cution defendant, who was appointed 
the day after execution levies, did 
not constitute abandonment of exe¬ 
cution liens.—Louden v. B. F. Good¬ 
rich Co., 185 N.E. 669, 97 Ind.App. 
433. 

84. Ga.—Rawson v. Davis, 36 Ga. 
611. 


85. Idaho—Hill v. Joseph, 72 P.2d 
283, 58 Idaho 267 

23 C.J. p 512 note 28. 

86 . Md.—Trail v. Snouffer, 6 Md. 

308. 

23 C.J. p 512 note 29. 

87. Ill—People v. Bradley, 17 Ill. 
485. 

Ind.—James v. Anderson. Smith 394. 
Mass.—Jewett v. Smith, 12 Mass. 

309. 

23 C.J. p 612 note 30. 

Xn Texas, under a statute provid¬ 
ing that. If a sole defendant dies aft¬ 
er a Judgment for money against 
him, execution shall not issue there¬ 
on, a sale made under execution is¬ 
sued after the death of the Judgment 
debtor is void in the sense that it is 
inoperative to pass title, and may be 
attacked either directly or collateral¬ 
ly.—Grissom v P. W. Heitmann Co., 
Civ.App., 130 S.W.2d 1064, error re¬ 
fused. 

88 . Tex.—Grissom v. P. W. Heit¬ 
mann Co., supra. 

23 C.J. P 612 note 31. 


78i N.Y.—Lopez v. Rowe, 67 N.E, 

33 C.J.S.-20 
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need proceedings be taken to revive the judgment, 
but the officer may proceed to sell, or levy and sell.*® 
However, in some states a revival of the judgment 
is necessary.®* It has also been held, sometimes by 
virtue of statute, that death before a levy precludes 
further execution of the writ,®l although the lien 
obtained by a valid levy may be enforced by sale 
after the death of the execution debtor.®® In the 
absence of a statute to the contrary, in case of a 
judgment against plural defendants, of whom one or 
some may be dead, the sheriff may levy an execu¬ 
tion on the goods of a surviving defendant without 
plaintiff being required to revive his judgment 
against the heirs or representatives of the deceased 
defendants.®* 

§ 135. — Delay in Executing Writ 

Delay In executing a writ of execution may cause a 
loss or suspension of the lien, at least as to Intervening 
rights of third persons. 

Since the only proper use of an execution is to 


enforce the collection of a debt and to enforce it 
with a considerable degree of diligence,®^ an at¬ 
tempt to make use of it for purposes of security 
merely, or to shield the property of the debtor from 
seizure by other creditors, is a perversion of the 
writ, and will postpone it to other executions subse¬ 
quently issued.®* Hence, if plaintiff delivers an ex¬ 
ecution to the sheriff with a direction not to levy at 
all, or until further orders, or to levy and hold with¬ 
out sale, or if similar orders are given after deliv¬ 
ery or after the levy, it creates no lien on defend¬ 
ant's property as against a creditor issuing and pro¬ 
ceeding with a subsequent execution,®* or as against 
bona fide purchasers or other lienholders,®*^ although 
under some statutes the rule has been limited to 
creditors as distinguished from purchasers.®* As 
against defendant in execution and all others not 
acquiring rights or liens, however, the mere sus¬ 
pension of the execution will not affect the lien.®® 
The general rule has been held not applicable to 
real estate on which the judgment is an independ- 


89. Pa.—Connell v. O'Neil. 26 A. 
607, 154 Pa. 582. 

23 C.J. p 512 note 33. 

90. Tenn.—Stockard v. Plnkard. 6 
Humphr. 119—Overton v. Perkins, 
10 Yerg. 328. 

23 C.J. p 613 note 34. 

91. Cal.—Stanley v. Westover, 269 
P. 468, 93 Cal.App. 97. 

23 C.J. p 513 note 35. 

98. Ohio.—Massle v. Long, 2 Ohio 
287, 16 Am.D. 647. 

23 C.J. p 613 note 36. 

93. A statute providing that In case 
of death of any of the defendants In 
any Judgment, plaintiff, on a sug¬ 
gestion supported by affidavit of the 
death of any of said defendants, 
shall be entitled to have an execu¬ 
tion Issued against the defendant 
still alive, does not deprive a Judg¬ 
ment creditor of the remedy avail¬ 
able under the text rule before the 
passage of the act.—^First Nat. Bank 
V. equitable Life Assur. Soc. of U. 
S., 145 A. 779, 167 Md. 249. 

94. Md.—^Henry B. Myers * Co. v. 
Arundel Supply Co.'s Trust Estate, 
183 A. 643, 170 Md. 198. 

23 C.J. p 613 note 39. 

93. Colo.—First Nat. Bank v. Monte 
Vista Hardware Co., 226 P. 154, 76 
Colo. 440. 

At ooBunou law the rule was that 
any delay in an execution sale de¬ 
prived the execution of its force un¬ 
til restored by a countermand, and 
if in the meantime a second execu¬ 
tion were taken out and levied the 
former must be postponed.—In re C. 
Lewis Lavine, Inc., D.C.N.J., 36 F. 
Supp. 361. 

Vraud 

An execution not placed In the 


sheriff's hands with the bona fldo In¬ 
tention of collecting the debt is 
fraudulent as to other creditors.— 
Raskin v. Nasow, 97 Pa.Super. 281. 
Beisurs essefatial to lieu 
Under a statute providing that 
goods are bound by the execution 
from the time of the delivery there¬ 
of to the proper officer to be execut¬ 
ed, where renewals of the execution 
were issued with the Intent to per¬ 
mit the officer to withhold making a 
levy pending payments, the Judg¬ 
ment creditor obtained no lien un¬ 
til actual seizure of the property 
was made.—In re Laskaris, D.C.N.Y., 
4 F.Supp. 652. 

Statute of aiiiabstli 
With a view to prevent collusion 
and fraud and other abuses of the 
writ, the statute of Elizabeth, 13 
Eliz. c 5, was enacted, declaring that 
executions taken out with intent to 
hinder, delay, or defraud creditors 
or others should be as against such 
persons utterly void. 

N.J.—^Williamson v. Johnston, 12 N. 
J.Law 86—Matthews v. Warne, 11 
N.J.Law 296. 

Pa,—Snyder v. Kunkleman, 3 Penr. 
& W. 487. 

23 C.J. p 613 note 38. 

96. U.S.—^In re Schwab Printing 
Co., C.C.A.I11., 69 P.2d 726—In re 
Boswell, D.C.N.Y., 8 F.Supp. 231. 
Md.—Henry B. Myers Co. v. Arundel 
Supply Co.'s Trust Estate, 183 A. 
643, 170 Md. 198. 

Pa.—Geha v. Baltimore Life Ins. Co., 
168 A. 627, 110 Pa.Super. 242— 
Raskin v. Nasow, 97 Pa.Super. 281. 
23 C.J. p 614 note 40. 

3luty of oAoar 

A direction not to levy the senior 
writ operates as a waiver of priority 
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and makes it the duty of the officer 
to levy and satisfy Junior writs in 
his hands. 

Ind.—Moore v. Fitz, 16 Ind. 43. 
Miss.—Michie v. Planter's Bank, 5 
Miss. 130, 34 Am.D. 112. 

23 C.J. p 614 note 40 [b] (1). 

97. Colo.—Robinson v. Wright, 9 P. 
2d 618, 90 Colo. 417—First Nat. 
Bank v. Monte Vista Hardware 
Co., 226 P. 164, 76 Colo. 440. 

Ky.—Hood V. Pope, 26 S.W.2d 1043, 
233 Ky. 749. 

23 C.J. p 614 note 41. 

Alias execution 

A mortgage placed on land in the 
interval between the issuing of a 
first execution, which is stayed by 
order of plaintiff or allowed to lapse, 
and the Issuing of an alias execu¬ 
tion, will prevail over the lien of 
such alias writ.—Gamble v. Fowler, 
58 Ala, 676—Bates v. Bailey, 67 Ala. 
73—41 C.J. p 621 note 64. 

Burden of proof 

The burden is on the party assert¬ 
ing the loss of the lien to prove that 
the service of the execution was in¬ 
tentionally withheld.—Roth v. Snow, 
246 llLApp. 682. 

98. N.C.—Arrington v. Sledge, 13 N. 
C. 369—Palmer v. Clarke, 13 N.C. 
364, 21 Am.D. 340. 

23 C.J. p 614 note 42. 

99. U.S.—Minnich v. Gardner, Pa., 
64 S.Ct. 667, 292 U.S. 48, 78 L.Ed. 
1116, reversing, C.C.A., 66 F.2d 661, 
certiorari granted 54 S.Ct. 378, 291 

U. S. 664, 78 L.Ed. 1047. 

Ga.—Jones v. Parker, 65 Ga. 11. 
Ky.—Pinson v. Williams, 166 S.W.2d 
869, 288 Ky. 314. 

W.Va.—Southern Co-op. Foundry Co. 

V. Warlick Furniture Co., 186 S.B. 
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ent lien.^ A short statute of limitations has been 
enacted in some states for the protection of bona 
fide purchasers against dormant executions.^ 

What constitutes a direction not to proceed such 
as will terminate the lien depends on the circum¬ 
stances of the particular casc.3 There need not be 
express instructions not to proceed but there may be 
such a course of conduct as will have the same ef¬ 
fect.* A mere failure, neglect, or refusal, on the 
part of plaintiff, to give directions as to the manner 
or time of executing the writ does not constitute 
such interference with its execution as will have the 
effect of rendering it dormant.® Likewise a failure 
to put the sheriff in funds to secure his sales fee is 
not equivalent to a direction not to execute the writ, 
where a statute makes sheriffs responsible to coun¬ 
ties for all fees and costs of executing writs and 
enables them to exact prepayment for their person¬ 
al protection.® Of course, if the creditor instructs 
the officer to delay but he refuses or neglects to 
comply, the lien is not lost.*^ The owner of two 
judgments, one the first and the other the last lien, 
where personalty has been levied on under execu¬ 
tion issued on both judgments and left in possession 
of defendant, may stay the first and release its levy, 
and secure the last, without postponement of so 
much of the first judgment as is realized on the sec¬ 
ond to an intermediate lien creditor.® 

Where an execution creditor has once lost his 
priority of lien by a perversion of the writ, he can¬ 
not, by thereafter giving the officer instructions to 
execute the writ in good faith, regain his original 
lien as against other executions which have acquired 


§ 135 

liens while his writ was stayed.® In the absence of 
any intervening rights or liens, however, a direction 
to the sheriff to proceed with the sale has the ef¬ 
fect of reviving the rights obtained by the original 
levy, that is to say, of reviving not the lien, but 
the priority of the lien as against all other liens 
and rights acquired after such direction.^® 

Delay in selling. The lien acquired by a levy un¬ 
der an execution, like any other right, may be lost, 
at least as to third persons, through the laches of 
the execution creditor in neglecting to enforce his 
execution by a sale within a reasonable time.^^ It 
has been held, however, that since the adoption of 
a lis pendens statute, that delay in selling under an 
execution does not amount to an abandonment of 
the licn.i 2 

Delay not attributable to execution creditor. An 
execution which is delayed by no fault or direction 
of the judgment creditor will not be postponed as be¬ 
ing fraudulent as against a junior execution or 
claim.i® An execution plaintiff docs not lose the 
benefit of his lien by mere acquiescence in the delay 
of the officer to whom the process has been intrust¬ 
ed; but, in order for such delay to have this effect, 
it must appear that it resulted from the instructions 
of plaintiff in execution, or his attorney.^* Howev¬ 
er, acquiescence, where the delay continues for an 
unreasonable length of time, is sometimes held to 
render the writ dormant.^® Where a junior credi¬ 
tor consents to the delay, the first writ does not 
lose its priority.^® 

Fraudulent intent. The general rule applies in 


773. 775. 117 W.Va. 336, citing 

Oorpns JnxlB. 

23 C.J. p 614 note 43. 

Mere volnateere who have not paid 
value stand in no better position 
than the Judgment debtor. 

U.S.—Crane v. Penny, D.C.N.T., 2 
F. 187. 

Pa.—Kent’s Appeal, 87 Pa. 165. 

23 C.J. p 516 note 44. 

1. Mo.—Slattery v. Jones, 8 S.W. 
554, 96 Mo. 216, 9 Am.S.R. 344. 

23 C.J. P 515 note 45. 

2. Ga.—Braswell v. Plummer. 66 
Ga. 694—Ruker v. Womack, 56 Ga. 
399. 

3. Pa.—Snyder v. Kelly. 4 Pa.Super. 
636. 

23 C.J. p 616 note 49. 

4. Pa,—^Weir v. Hale, 8 Watts & S. 
286. 

23 C.J. p 616 note 46. 

B. Pa.—Stroudsburk Bank’s Appeal, 
17 A. 868, 126 Pa. 623. 

28 C.J. p 616 note 60. 

6 )i N.J.—N. L. Building & Loan 


Ass’n V. Halpern, 147 A. 376, 106 
N.J.Eq. 179. 

7. Ill.—Payne v. Brownlee, 196 Ill. 
App. 108. 

Pa.—Lancaster Sav. Inst. v. Welg- 
and, 2 Pa..L.J.R. 246, 3 Pa.L.J. 523. 

8. Pa.—Burk’s Appeal, 89 Pa. 398. 

9. U.S.—In re Boswell, D.C.N.Y., 8 
F.Supp. 231. 

23 C.J. p 615 note 66. 

10. U.S.—Minnich v. Gardner, Pa., 

64 S.Ct. 667, 292 U.S. 48, 78 L.Ed. 
1116, reversing. C.C.A., 66 F.2d 661, 
certiorari granted 64 S.Ct. 378, 291 
U.S. 654, 78 L.Ed. 1047—In re 

Schwab Printing Co., C.C.A.I11., 69 
F.2d 726—In re B. W. Scott Book 
& Art Store, D.C.N.Y., 12 F.Supp. 
18—In re Boswell, D.C.N.Y., 8 F. 
Supp. 231. 

23 C.J. P 615 note 56. 

11. U.S.—In re Zeis, C.C.A.N.Y., 246 
F. 737, 158 C.C.A. 139, reversing, D. 
C., 229 F. 472. 

Ohio.—Everson v. Rule, 32 Ohio N. 

P.,N.S., 601. 

23 C.J. P 616 note 62. 
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12. Ky—Bailey v. Bailey, 161 S.W. 
2d 374, 286 Ky. 582—Donacher v. 
Tafferty, 144 S.W. 13, 147 Ky. 337 
—Park V. McReynolds. 64 S.W. 
617, 111 Ky. 651, 23 Ky.L.R. 894. 

13. Pa.—Sweet v. Williams, 29 A. 
350, 162 Pa. 94. 

23 C.J. p 516 note 58. 

14. Pa.—Gillespie v. Keating, 36 A. 
641, 180 Pa. 150, 67 Am.S.R. 622, 
affirming 17 Pa.Co. 418. 

23 C.J. p 516 note 59. 

15. Colo.—Williams v. Mellor, 19 P. 
839, 12 Colo. 1. 

23 C.J. p 516 note 47. 

Proaumption 

When an officer holds a writ for 
a long period of time without en¬ 
forcing it, the presumption arises 
that he held it by direction of plain¬ 
tiff.—Robinson v. Wright, 9 P.2d 618, 
90 Colo. 417—First Nat. Bank v. 
Monte Vista Hardware Co., 226 F. 
164, 76 Colo. 440. 

16. Pa.—Fletcher’s Appeal, 17 Leg. 
Int. 300. 



S 135 


EXECUTIONS 


83 C.J.S. 


some jurisdictions, although the creditor had no ac¬ 
tual fraudulent intent but in other jurisdictions 
it has been held that, where an execution is stayed 
by order of the judgment creditor, this of itself is 
no evidence of fraud, and that there must be some 
proof of actual fraud, or intention to hinder and 
delay other creditors, in order to subject a senior 
execution to postponcmcnt.18 

Perversion of prior writs. When an alias or 
pliiries writ of execution is issued in good faith to 
be executed, its lien from its teste or delivery, as 
the case may be, is not postponed on account of a 
perversion of the original writ on which it is based, 
or any intermediate writ.i® 

What delay permissible. An execution cannot be 
considered dormant or fraudulent merely because 
the execution creditor seeks to make the most of the 
goods levied on, although some delay is caused there¬ 
by, in consequence of postponing the sale to avoid 
sacrificing the property.^o It is not necessary that 
a creditor, in order to preserve the priority of his 
lien, should at once proceed to push his debtor to 
the wall, and he may, without losing his priority, if 
he acts in good faith, grant the debtor a reasonable 
indulgence to allow him to save his goods from sac¬ 
rifice ,21 or to avoid subjecting his family to unnec¬ 
essary inconvenience or annoyance ,22 as by not in¬ 
terfering with his possession of his goods for a rea¬ 
sonable time.23 Beyond the statement that a rea¬ 
sonable delay will not affect the lien,24 unless 
coupled with an intent to waive or abandon it,25 
or with an intent to defraud,2® it is impossible to 


lay down any fixed rule as to how long a delay 
will extinguish the lien, and each case must be gov¬ 
erned by its own circumstances; a delay which 
would be unreasonable in one case, on account of 
the parties, or the subject matter of the levy, might 
under other circumstances, be entirely reasonable 
and proper.27 Where the levy has been filed or 
recorded pursuant to statute, considerable delay 
thereafter in making a sale has been permitted with¬ 
out defeating priority of lien.28 The reasonableness 
of the delay under the particular circumstances is 
a question for the jury.29 

§ 136. — Payment or Satisfaction of Judg¬ 
ment, or Arrest of Debtor under Ex¬ 
ecution against the Person 

An execution lien may be lost by payment or satis¬ 
faction of the Judgment on which It Is issued, or by the 
arrest of the judgment debtor under an execution 
against the person. 

The lien of an execution is absolutely extin¬ 
guished by a full satisfaction of the judgment, de¬ 
cree, or order on which the writ is based,30 such 
as by paymcnt2i or tender of paymcnt .22 So it is 
generally considered that, when a levy is made on 
particular property of the execution debtor, the 
general lien on all his property is merged, or trans¬ 
muted into a special lien on the property seized, 2 3 
and the balance of his property is, as to junior cred¬ 
itors or bona fide purchasers, relieved from the en- 
cumbrance.34 This rule, however, is not univer- 
sal.25 

Effect of taking body of defendant under capias 


17. III.—Sweetser v. Matson. 39 N. 
E. 1086. 153 Ill. 568, 46 Am.S.R. 
911, 27 L.R.A. 374. 

23 C.J. p 516 note 63. 

1& U.S.—In re C. Lewis I^avine, 
Inc., D.C.N.J., 36 F.Supp. 361. 

23 C.J. p 515 note 54. 

19. Ala.—Huntsville Branch Bank 
V. Robinson. 5 Ala. 623—Wood v. 
Gary, 6 Ala. 433. 

N.C.—Roberts v. Oldham, 63 N.C. 
297. 

20. N.Y.—Power v. Van Buren, 7 
Cow. 660. 

23 C.J. p 516 note 63. 

21. Pa.—Smith v. Nicola Bros. Co., 
44 A. 674. 193 Pa. 662. 

23 C.J. p 616 note 64. 

22. Pa.—Landis v. Evans, 6 A. 908, 
113 Pa. 332—Schwartz v. Gabler, 
8 Pa.Super. 227. 

aiM« pity for family’s straltsBad 
eironmatanoM, while creditable from 
one point of view, is not a sufficient 
Justification as against another cred¬ 
itor who has a right to subject the 
debtor's goods to payment of his 


Judgment.—Raskin v. Nasow, 97 Pa. 
Super. 281. 

23. Pa.—Broadhead v. Cornman, 33 
A. 360, 171 Pa. 322. 

23 C.J. p 516 note 66. 

24. Pa.—Raskin v. Nasow, 97 Pa. 
Super. 281. 

23 C.J. p 617 note 67. 

26. N.C.—^Dancy v. Hubbs, 71 N.C. 
424, 

26. N.J.—Plschel v. Keer, 45 N.J. 
Law 607. 

23 C.J. p 517 note 69. 

27- Ark.—State Bank v. Btter, 15 
Ark. 268. 

23 C.J. p 617 note 70. 

Delay held not saAoieat to postpoae 
lien 

(1) Sixty days, where levy was 
made four days after notice was re¬ 
ceived that debtor had acquired 
property levied on.—^Robinson v. 
Wright. 9 P.2d 618, 90 Colo. 417. 

(2) Other cases see 23 C.J. p 617 
note 70 [bj. 

20L Ky.—^Donacher v. Tafferty, 144 
S.W. 13, 147 Ky. 337. 
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Mich.—^Ward v. Citizens’ Bank, 9 N. 
W. 437, 46 Mich. 332. 

28. Ohio.—Acton v. Knowles, 14 
Ohio St. 18. 

3a Cal.—Bateman v. Kellogg, 211 
P. 46, 69 CaLApp. 464. 

23 C.J. p 620 note 8. 

Discharge of Judgment as affecting 
right to Issue a writ see supra g 
11 . 

31. Mo.—Bradley v. Heffernan, 67 
S.W. 763. 156 Mo. 653. 

23 C.J. p 520 note 9. 

32. N.Y.—Tiffany v. St. John, 65 N. 
Y. 314, 22 Am.R. 612. 

33. Ark.—Patterson v. Fowler, 23 
Ark. 459. 

23 C.J. p 620 note 11. 

34. Colo.—Joslln v. Spangler, 22 P. 
804, 13 Colo. 491. 

23 C.J. p 620 note 12. 

36. Ind.—Johnson v. McLane, 7 
Blackf. 601. 43 Am.D. 102. 

W.Va.—^Birch River Boom & Lum¬ 
ber Co. V. Glendon Boom & Lum¬ 
ber Co., 76 S.E. 972, 77 W.Va. 607. 
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ad satisfaciendum. An execution will lose its lien 
on the property of defendant, if his body is taken 
under a writ of capias ad satisfaciendum sued out 
by the execution creditor, since the debtor’s arrest 
under such process is prima facie a satisfaction of 
the debt.3® 

§ 137. - Other Acts or Omissions De¬ 

stroying or Suspending Lien 

Various acts or omissions other than those which 
have previously been specifically considered may, under 
the circumstances of particular cases, have the effect of 
destroying or suspending an execution. 

After the levy of an execution, a resort to other 
remcdics,37 such as filing a creditor’s bill,38 or filing 
claim against the estate of a deceased debtor,39 or 
claiming as a general creditor under an assignment 
for the benefit of creditors,^® is not a waiver or 
abandonment of the lien or levy; but the lien may 
be waived by pursuing an inconsistent remedy, as 
by filing a petition in bankruptcy.^^ 

Leaving property in possession of defendant. 
The general rule is that leaving defendant in pos¬ 
session of personal property after a levy does not 
destroy the execution lien or constitute an abandon¬ 
ment of the levy, since this is not sufficient to es¬ 
tablish fraud in the use of the writ.43 Where, how¬ 
ever, the property is allowed to remain in the pos¬ 
session of the debtor, particularly where the circum¬ 
stances indicate that the execution lien was being 
used for purposes of security, see supra § 135, the 
lien may be lost or postiioned as to subsequent lev¬ 
ies or persons who in good faith acquire rights in 
the property.^ 3 jf the sale is delayed, and the debt¬ 


or is allowed to continue in possession for an un¬ 
reasonable time,^^ by the direction or consent of 
the creditor,^® the lien is lost. Another view is that 
if the goods are left in defendant’s possession for 
an unusual or unreasonable time, and he is permit¬ 
ted to use and enjoy them as before the levy, these 
facts will amount to evidence, more or less strong 
according to circumstances, that the execution is 
kept on foot for fraudulent purposes, but they will 
not per sc postpone the execution in favor of a 
junior writ,^8 although a bona fide purchaser from 
defendant will be protected.^*^ The lien may be lost 
where the creditor permits the debtor to remove the 
goods to another county or precinct.^ 8 

Removal of property. It has been held that an 
officer forfeits any lien he may have on property 
levied on by allowing it to be taken out of the 
state.^9 If an execution is regularly kept alive, its 
lien on goods of defendant which have become sub¬ 
ject thereto is not lost, but is merely suspended, by 
reason of the goods being carried beyond the limits 
of the county,59 and the lien revives immediately, 
and relates back to the time when it first attached, 
upon the property being brought back within the 
county, whether by the execution debtor or by a 
purchaser from him.^i This rule applies to prop¬ 
erty which has been removed beyond the limits of 
the state,^3 unless the statute of limitations of the 
state to which it was removed has perfected the title 
of a purchaser.'’>3 There arc decisions to the effect 
that the lien follows the property to another county 
to which it is removed, and binds it while in such 
county.®^ 

Return of zvrit without sale. The return of an 


36. Mich.—Baehr v. Decker, 274 N. 
W. 339. 280 Mich. 590. 

23 C.J. p 520 note 14. 

37. Cal.—^Weldon v. Rogrer, 108 1’. 
266, 157 Cal. 410. 

N.J.—Moses V. Thomas, 26 N.J.Law 
124, affirmed Van Wasrgoner v. 
Moses, 26 N.J.Law 570. 

38. Ill.—Amlck v. Young. 69 Ill. 
542. 

23 C.J. p 519 note 96. 

39. Mass.—Ramsdcll v. Creascy. 10 
Mass. 170. 

40. N.J.—Van Waggoner v. Moses, 
26 N.J.Law 570, affirming Moses v. 
Thomas, 26 N.J.Law 124. 

41. U.S.—-In re Sheehan, D.C.Mich., 
21 F.Cas.No.12,737. 

48. N.Y.—Bond v. Willett, 31 N.Y. 
102 . 

Pa.—Smith V. Nicola Bros. Co., 44 
A. 574, 193 Pa. 562. 

23 C.J. p 618 note 82. 

Placing manager la charge 

That deputy sherlil, after making 
execution levies and taking property 


into pos.sea.sion, placed manager of 
execution defendant in charge of 
property until deputy received fur¬ 
ther orders from sheriff, did not di¬ 
vest execution liens as against de¬ 
fendant’s receiver appointed next 
day. there being no showing of 
fraud.—Louden v. B. F. Goodrich 
Co.. 185 N.E. 669, 97 Ind.App. 433. 

43. U.S.—In re B. W. Scott Book & 
Art Store. D.C.N.Y., 12 F.Supp. 18. 

Cal.—Smart v. Sosey, 193 P. 167, 49 
Cal.App. 332. 

23 C.J. p 509 note 79, p 518 note 83. 

44. Ill.—Davidson v. Waldron, 31 
Ill. 120, 83 Am.D. 206. 

23 C.J. p 518 note 84. 

45. Wash.—Wunsch v. McGraw, 29 
P. 832, 4 Wash. 72. 

23 C.J. p 518 note 85. 

46. N.J.—Pischel v. Keer, 46 N.J. 
Law 507. 

23 C.J. p 619 note 86. 

47. N.J.—Caldwell v. Fifleld, 24 N.J. 
Law 150. 
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48. Ala.—Chaney v. Buford Lumber 
Co.. 31 So. 369. 132 Ala. 31,5. 

23 C.J. p 619 note 88. 

49. U.S—Fields v. Crawford. C.C. 
D.C.. 30 F.Cas.No.l8,296, 2 Hayw. 
& H. 256. 

Miss—Morton v. Walker, 2 Miss. 
554. 

Pa.—Wood V. Keller, 2 Miles 81. 

50. Ala.—Hamilton v. Phillips, 24 
So. 687, 120 Ala. 177, 74 Am.S.R. 
29. 

23 C.J. p 519 note 90. 

51. Ala—McMahan v. Green, 12 

Ala. 71, 46 Am.D. 242—Hill v. 

Slaughter, 7 Ala. 632. 

23 C.J. p 519 note 91. 

58. Ala.—Hamilton v. Phillips, 24 
So. 687. 120 Ala. 177, 74 Am.S.R. 
29—McMahan v. Green, 12 Ala. 71, 
46 Am.D. 242. 

53. Ala.—Newcombe v. Leavitt, 22 
Ala. 631. 

54. Ala.—Street v. Duncan, 23 So. 
623. 117 Ala. 671. 

Ky.—Mitchell v. Ashby, 78 Ky. 264. 
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execution by the officer after levy without sale is a 
surrender of his authority, and leaves such property 
as free from his control as though no levy had 
been made on it.^^ In some states such a return 
does not operate as a discharge of the lien;^^ 
where part of the property taken under execution is 
improperly levied on, a direction by the judgment 
creditor to the officer not to sell such property does 
not constitute an abandonment of the levy as to the 
other property rightfully taken.®^ A return that 
the property was not sold for want of bidders does 
not discharge the lien.®® As to land which the exe¬ 
cution debtor had fraudulently conveyed to avoid 
paying the judgment, it has been held that the exe¬ 
cution lien was not lost by a return by the sheriff, 
without sale, stating that he had levied on the debt¬ 
or's right, title, and interest in such property and 
also that the execution was wholly unpaid and un¬ 
satisfied.®® It has been held that a return of the 
writ, unsatisfied, by the sheriff, where neither a copy 
of the writ nor an alias or alternative writ was re¬ 
tained by him, releases such seizure as has been 
made by him, and that any lien the seizing creditor 
may have had as a result of such seizure is lost.®® 
Under a statute providing that where goods and 
chattels levied on by execution cannot be sold for 
want of bidders, or want of time, the officer making 
the return shall attach a true and perfect inventory 
of the goods and chattels remaining unsold, a judg¬ 
ment creditor does not lose his execution lien on 
items of property remaining unsold which are omit¬ 
ted from the inventory.®^ 

Issuing alias or other writs. The general rule is 
that the issuance of a second writ of execution be¬ 
fore the return of that under which a levy has 
been made, while irregular, docs not necessarily 
amount to an abandonment of the levy, even though 
the same property is again seized under the second 
writ.®2 The issuance of a second writ prior to the re¬ 


turn or satisfaction of the first one may be evidence 
tending to show an abandonment of the former, but 
it is not usually regarded as conclusive, and may be 
overcome by evidence showing the contrary;®® but 
it has been held that where plaintiff, after the levy 
of his writ, abandons it and sues out an alias writ, 
the benefit of the first levy is lost.®^ So there may 
be an abandonment of the first levy if the second 
writ is levied on different property.®® 

Reversal or vacation of judgment. Where the 
judgment under which the execution was issued and 
the levy made is reversed or vacated, the lien cre¬ 
ated by the levy of the execution is extinguished.®® 

Setting off property as exempt. Where property 
seized under execution is claimed by an execution 
debtor as exempt, and it is set off to him by the offi¬ 
cer, it is relieved from the lien of the execution.®'^ 

Dissolution of attachment does not destroy the 
lien created by a levy of execution on the attached 
property.®® 

Judicial stay or release. The general rule is that 
an execution does not lose any lien acquired at the 
time of its issuance by being subsequently suspend¬ 
ed in its operation by a judicial stay. On the dis¬ 
solution thereof, such execution is entitled to pri¬ 
ority over junior executions whose liens have at¬ 
tached to the property of the judgment debtor in 
the interim.®® Under the practice in some jurisdic¬ 
tions on the opening of the judgment on which the 
writ is issued, on petition for a rule to obtain such 
relief, the court may release the lien of the execu¬ 
tion on the giving of security to secure judgment, 
interest, and costs.*^® 

§ 138. Restoration of Lien 

Restoration of lien lost by delay by subsequent 
direction to proceed with sale see supra § 135. 

Examine Pocket Parts for later cases. 


56. Iowa.—^Whitaker v. Tledemann, 
206 N.W. 468. 200 Iowa 901. 

23 C.J. P 619 note 2. 

66 . Ohio.—Wheellngr, L. E. & P. 
Coal Co. V. Smlthtleld First Nat. 
Bank, 45 N.E. 630, 55 Ohio St. 233. 
AhandoamsiLt of a levy Is not neo- 

•ssasUy Impliod by the sheriff's in¬ 
dorsing on the writ of execution the 
fact of his levy and the words: "I 
hereby return the within execution 
to the clerk of the court ... as 
I am commanded by . . . plain¬ 

tiff."—^Vroman v. Thompson, 16 N.W. 
808, 61 Mich. 452. 

67. Ill.—Richardson v. Rardin, 88 
Ill. 124. 

68 . Ind.—Wolfe v. Wolfe, 4 Ind. 
266. 


69l Mont.—Stone-Ordean-Wells Co. 
V. Strong, 20 P.2d 639, 94 Mont. 20. 

60. La.—Associated Motors v. Burk, 
130 So. 472, 14 La.App. 361, dis¬ 
missing appeal 129 So. 196, 14 La. 
App. 361. 

61. Ohio.—Beeler v. Willis, 194 N. 
E. 46, 48 Ohio App. 368. 

68 . Ohio.—Mason v. Hull, 46 N.E. 

632, 56 Ohio St. 266. 

Tenn.—Sampson v. Maury Nat. 

Bank, 8 Tenn.App. 276. 

23 C.J. p 617 notes 73, 74. 

63. Mich.—Priyer v. McNaughton, 
67 N.W. 978, 110 Mich. 22. 

23 C.J. p 517 note 75. 

64. N.J.—Schneider v. Schmitt, 98 
A. 418, 86 N.J.Eq. 866. 

23 C.J. p 617 note 76. 
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65. Pa.—Missimer v. Ebersole, 87 
Pa. 109—Knelly v. Bachert, 28 Pa. 
Co. 446. 

66 . N.y.—Newman v. Meisel-Gal- 
land Co., 260 N.T.S. 351, 237 App. 
Div. 96, modifying 256 N.Y.S. 687, 
143 Misc. 494, and affirmed 185 N. 
E. 777. 261 N.Y. 661. 

23 C.J. p 620 note 6. 

67. Ind.—Hall v. Hough, 24 Ind. 
273. 

Neb.—France v. Larkin, 148 N.W. 86, 
96 Neb. 366. 

68 . Mass.—Dunbar v. Kelly, 75 N.E. 
740, 189 Mass. 390. 

88 . Tex.—^Warnock v. Martin, Civ. 

App., 93 S.W.2d 793. 

23 C.J. p 617 note 78. 

TO. Order oovuitiiied and held to 
mean that the lien is released on the 



83 C.J.S. 


EXECUTIONS 


§ 139 


VI. STAY, QUASHING, VAOATION, AND BELIEF AGAINST EXECUTION 


§ 139. Stay of Execution 

a. In general 

b. Stay in furtherance of justice 

c. Stay on furnishing or possessing se¬ 

curity 

d. Length of stay 

c. Persons entitled to seek or oppose 
stay; waiver 

f. Application and proceedings 

a. In General 

A stay of execution la the atopping or arreating of 
execution on a Judgment, or of the creditor’a right to la- 
aue execution, for a limited period; It can be effected 
only by legal proeeedinga for that purpose, and cannot 
be aubatituted for a proper legal remedy. 

A stay of execution has been defined as the stop¬ 
ping or arresting of execution on a judgment, that 
is, of the judgment creditor's right to issue ex¬ 
ecution, for a limited period,although in practice 
the phrase is also used to denote a term during 
which no execution can issue on a judgment.72 
Since the right to an execution on a judgment 


is a substantial right, see § 14 supra, it can be 
taken away or suspended only by some legal pro¬ 
ceeding for that purpose.73 Where there is no stat¬ 
utory stay, and no stay granted on motion or oth¬ 
erwise, the pendency of other actions or proceed¬ 
ings do not of themselves stay execution.'^^ Sim¬ 
ilarly, since the writ of execution is in many ju¬ 
risdictions statutory, see § 1 supra, the power of 
a court to suspend or withhold execution on a judg¬ 
ment has been held to depend solely on statute;*^® 
and in order that a stay be warranted the require¬ 
ments of the statute must be met.*^® 

As substitute for other remedies, A stay cannot 
be substituted for a proper legal remedy, such as an 
a ppea l,*^audita querela,*^® action at law,^® or bill 
in equity.®® 

b. Stay in Fnrtberance of Jnstice 

(1) In general 

(2) Grounds 

(1) In General 

A court, or the judge thereof, hat the power tem- 


entry of approved security, and not 
before.—Commonwealth Brewing Co, 
V. White, 117 A. 344. 273 Pa. 678. 

71. Black L.D. 

Stay of execution: 

Against executors or administra¬ 
tors see the C.J.S. title Execu¬ 
tors and Administrators S 810, 
also 24 C.J. p 905 note 13—p 906 
note 26. 

By: 

Agreement of parties see supra 
8 17. 

Death of party see supra 8 66. 
Stay of proceedings: 

Defined see Actions 8 131. 

As effected by discharge in bank¬ 
ruptcy see Bankruptcy 8 663. 

In connection with: 

Issuance of certiorari see Certio¬ 
rari 88 108-113. 

Motions for new trial see the 
C.J.S. title New Trial 8 128. 
also 46 C.J. p 304 note 4—p 
305 note 20. 

Taking of appeal or writ of er¬ 
ror see Appeal and Error 88 
626-679. 

On Judgments of Justices of the 
peace see the C.J.S. title Jus¬ 
tices of the Peace 8 3 23, also 35 
C.J. p 702 note 71—p 704 note 92. 

72. Okl.—Brown v. State Nat. Bank 
of Shawnee, 271 P. 833, 834, 133 
Okl. 173, quoting Bouvier L.D. 

73. Neb.—Barry v. Horton, 238 N. 
W. 763. 122 Neb. 20. 

74. Neb.—^Halmes v. Dovey, 89 N.W. 
631. 64 Neb. 122. 

23 C.J. p 521 note 36. 


Pendency of other proceedings as 
ground for stay see subdivision b 

(2) of this section. 

Particular prooaedlaga 

(1) Motion to vacate Judgment 
docs not stay execution. 

Minn.—^Ilart v. Marshall, 4 Minn. 
294. 

Okl.—Wright v. Craig, 87 P.2d 317, 
184 Okl. 371. 

(2) Rule to show cause why Judg¬ 
ment should not be opened does not 
stay execution.—Spang v. Common¬ 
wealth, 12 Pa. 358. 

(3) Rule to show cause why ver¬ 
dict should not be set aside does not 
of Itself stay execution; and this 
rule applies under statute providing 
that the court or a Judge may stay 
execution pending an application for 
a new trial.—Mumma v. Schmitter. 
142 A. 245, 1 N.J.Mlsc. 466. 

(4) Appeal from order refusing 
new trial does not stay execution on 
original Judgment.—Espy v. Balkum, 
45 Ala. 256. 

(6) However, writ of error and 
bail within specified period has been 
held to supersede execution.—Jack- 
son v. Schauber, 7 Cow., N.Y., 417, 
490. 

7B. Ohio.—Long & Alls tatter Co. v. 
Willis. 3 N.E.2d 910, 62 Ohio App. 
299, appeal dismissed Willis v. 
Long & Allstatter Co., 2 N.E.2d 
600, 131 Ohio St. 287. 

Stay unless eKscii.tio]& oo&talas oar- 
tala iadorsamaat 

Some states at one time gave de¬ 
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fendant the right to a stay unless 
plaintiff indorsed on the execution 
that he would receive bank paper in 
discharge of the execution.—Eubank 
v. Poston, 5 T.B.Mon., Ky., 285—23 
C.J. p 521 note 35. 

76. Neb.—Department of Banking v. 
Modrow, 278 N.W. 559, 134 Neb. 
336. 

77. Pa—Lewis v. Linton, 53 A. 999, 
204 Pa. 234. 

78. N.Y.—^Warden v. Eden, 2 Johns. 
Cas. 258. 

Scope of remedy of audita querela 
see Audita Querela 8 !• 

Bffeot of merger of Judgment 

If a final Judgment rendered 
against defendant was merged into 
a Judgment subsequently obtained by 
plaintiff on scire facias against de¬ 
fendant's debtors who were factor¬ 
ized into the action, a stay of execu¬ 
tion will not be granted, defendant's 
remedy to prevent the enforcement 
of the judgment against it being by 
a proceeding in the nature of an 
equitable action, or of audita quer¬ 
ela. a judgment in which proceeding 
would be final and appealable. 

Ala.—Russell Lumber Co. v. Smith, 
74 A. 949, 82 Conn. 517. 

Conn.—Russell Lumber Co. v. Wa- 
terbury Nat. Bank, 74 A. 960, 82 
Conn. 618. 

79. N.Y.—Myers v. Kelsey, 19 Johns. 
197. 

23 C.J. p 521 note 39. 

80. Pa.—Smith v. Kiskadden, 5 Pa. 
Co. 138. 

23 C.J. p 621 note 40. 
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porarlly to stay execution on Ita Judomente whenever It 
la neceaaary to accompllah the enda of Juatlee. 

As stated in Corpus Juris, which has been quot¬ 
ed and cited with approval, all courts of law, un¬ 
der statutes or under their general supervisory 
powers over their process, have the power tem¬ 
porarily to stay execution on judgments by them 
rendered whenever it is necessary to accomplish 
the ends of justice.^^ A judge in chambers also 
has this power, since the authority which a judge 
in chambers exercises over process of the court in 
a case pending is usually that of the court itself.^^ 
The judgment itself may contain a stay of execu- 
tion*3 which may be conditional.®^ The court in 
an equity suit has power to make provisions for 
the time when the judgment is to be carried into 
effect.®** If a judgment has been set aside, there 
can be no stay of execution because there is no 
execution.®® 

Postponement of sales. The power of the courts 
to postpone the enforcement of a judgment by sale 


has been held to be limited to cases where the sale 
would sacrifice the debtor's interest and the post¬ 
ponement would not prejudice the creditor,®^ and 
to cases where the power is conferred by statute.®® 

(2) Grounds 

A stay of execution may be granted when It would 
be unjust to permit execution of the judgment, as where 
there are equitable grounds for a stay, there has been a 
garnishment of the debtor, or where certain other pro¬ 
ceedings are pending. 

A Stay in furtherance of justice, under or apart 
from statute, may be granted whenever it would 
be unjust to further execute or enforce the judg¬ 
ment,®® or where, although it is proper to enforce 
the judgment, there is good reason why execution 
should be postponed.®® However, the ground of 
relief must rest either on facts occurring subse¬ 
quent to the decree or judgment, or on antecedent 
facts which show fraud in its rendition, or want 
of jurisdiction of the court apparent on the rec- 
ord.®l Thus a stay cannot be granted because of 


81. Cal.—California Cotton Credit 
Corporation v. Superior Court In 
and for Madera County, 15 P.2d 
1108, 127 Cal.App. 472—Vickich v. 
Superior Court of Los Anxeles 
County, 288 P. 127, 105 Cal.App. 
687. 

Pla.—City of Sarasota v. State ex 
rel. Evans, 172 So. 728. 730, 127 
Fla, 126, citin^T Corpu Jazla. 

Iowa.—Bren ton Bros. v. Dorr, 239 N. 
W. 808, 810, 213 Iowa 725, citing 
Corpiui Juris. 

Neb.—^Wassung v. Wassung, 286 N. 
W. 340, 342, 136 Neb. 440, citing 
Corpus Juris —General Car Adver¬ 
tising Co. V. Barnebey, 270 N.W. 
318, 320, 131 Neb. 860, quoting 

Corpus Juris. 

N.C.—Davis V. Federal Land Bank of 
Columbia, 7 S.B.2d 373, 217 N.C. 
145. 

Pa,—Augustine v. Augustine, 139 A. 
586, 291 Pa. 15—International Har¬ 
vester Co. of America v. Farmer 
Sc Ochs Co., 28 Pa.Dist. & Co. 643— 
Schad v. Carr & Schad, Inc., 20 Pa. 
Dist. & Co. 605, 26 Berks Co.L.J. 
81. 

Tex.—Fairbanks, Morse & Co. v. 
Carsey, Civ.App., 109 S.W.2d 985, 
990, error dismissed, quoting Cor¬ 
pus Juris. 

23 C.J. p 621 note 41. 

Object of statute 

*‘Th6 object of the statute was to 
expressly authorize courts of law to 
correct, restrain, and control their 
own processes, either in term time 
or vacation, without resort to equi¬ 
ty.”—City of Coral Gables v. Hep- 
kins, 144 So. 385, 388, 107 Fla, 778. 

Arbitrarj exeroise of power 
Rule that court can control its I 


process requires some showing that 
process should not be executed.— 
Lockwood v. Superior Court of Nav¬ 
ajo County, 254 P. 232, 31 Ariz. 460. 
Self-exeoutiag judgueuts 
Execution of self-executing judg¬ 
ment, as well as of one not self¬ 
executing, may be suspended by 
court rendering it.—^ARltna Casualty 
& Surety Co. of Hartford, Conn. v. 
Board of Sup’rs of Warren County, 
168 S.E. 617, 160 Va. 11. 

Stay on amounts not yst duo 

In salesman's action for breach of 
contract, where evidence showed 
that commissions earned by sales¬ 
man were to be credited at end of 
his contract year, but that, where 
purchase price was to be paid in 
more than one year, payment of a 
part of the commissions was to be 
postponed, the court had right to 
stay execution on amounts not due. 
—^Fairbanks, Morse & Co. v. Carsey, 
Tex.Civ.App., 109 S.W.2d 985, error 
dismissed. 

88 . S.C.—Taney's Ex'rs v. Tallman, 
1 McCord 474. 

23 C.J. p 622 note 42. 

However, it has been held that a 
Judge at chambers has no jurisdic- j 
tlon to set aside an execution issued 
on a Judgment and perpetually stay 
the enforcement thereof.—Bond v. 
Pacheco, 30 Cal. 530. 

83. Neb.—General Car Advertising 
Co. v. Barnebey, 270 N.W. 318, 320, 
131 Neb. 860, quoting Oorpiis Jo- 
zis. 

Psfpetual stay 

Md.—Kendrick v. Warren Bros., 72 
A. 461, 110 Md. 47. 
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84. Neb.—General Car Advertising 
Co. v. Barnebey, 270 N.W. 318, 320, 
131 Neb. 850, quoting Corpus Jn^ 
zls. 

23 C.J. p 522 note 44. 

85. N.T,—Markey v. Markey, 13 N. 
y.S. 926. 

23 C.J. p 522 note 45. 

86 . Puerto Rico.—Fernandez v. Ca- 
laf, 7 Puerto Rico Fed. 371. 

87. Ky.—First Nat. Bank v. Wil¬ 
liamson, 126 S.W.2d 826, 277 Ky. 
369. 

Postponement of sale by officer see 
infra B 209. 

88 . Tex.—Dickson v. Carroll, Civ. 
App., 61 S.W.2d 1033. 

Eltatute held not applloable 

Order postponing execution sale 
held long after adjournment of term 
at which Judgrment was obtained was 
held void as attempting to change 
effect of Judgment in case not then 
•‘ponding” within statute authorizing 
postponement.—^Dickson v. Carroll, 
supra. 

88 . Fla.—City of Coral Gables v. 
Hepkins, 144 So. 386, 107 Fla. 778. 

90. Pla.—City of Coral Gables v. 
Hepkins, supra. 

91. Ala.—Gravette v. Malone, 64 
Ala. 19. 

23 C.J. p 622 note 47. 

Batry of answer after judgmeut 
That defendant entered answer 
four days after entry of Judgment is 
not ground for stay of execution, 
other remedies being available, and 
stay is beyond court's Jurisdiction. 
—Lockwood V. Superior Court of 
Navajo County, 254 P. 232, 81 Ariz. 
460. 
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matters which would have constituted a defense 
to the action in which the judgment was rendered,92 
or which could have been, or were, urged and con¬ 
sidered on the triaL93 

Stays have been held proper where specially au¬ 
thorized by statute,®^ or where the execution is im¬ 
proper, unfair, or unnecessary.9^ Thus stays have 
been held proper when an execution is unauthor¬ 
ized by the judgment®9 or has been improvidently 
issued,97 where the judgment has been satisfied,9® 
where the execution is unwarranted against the 
person complaining,99 or where the parties made 
a valid agreement for a stay of execution.i 

On the other hand, it has been held that a stay 
is not warranted by the fact that the goods levied 
on, in the debtor’s possession, belonged to another,® 
that the land on which the levy was made is in the 
adverse possession of another claiming under a 
paramount titled or had been assigned for the bene¬ 


fit of creditors,4 that defendant is temporarily ab¬ 
sent from the jurisdiction,^ or that the execution 
has been levied on exempt property,® although on 
the last point there is also some authority to the 
contrary.7 

After appeal and affirmance a stay may not be 
granted because of matters appearing in the rec¬ 
ord and concluded by the appeal;® and this rule 
precludes a stay on the ground that the judgment 
was not authorized by the verdict.® That one of 
two joint tort-feasors was insolvent is not a ground 
for staying execution on the judgment against the 
other tort-feasor or his surety.^® 

Equitable grounds. A stay is frequently allowed 
on grounds which are in their nature peculiarly 
equitable, as, for instance, to give defendant op¬ 
portunity to set off a claim against plaintiff,or 
to permit the filing of an equitable defense,^® al¬ 
though a stay is not proper because of a mere pos- 


92. Ala.—Mervine v. Parker. 18 Ala. 
241. 

23 C.J. p 522 note 48. 

03. Pa.—Lewis v. Linton, 63 A. 999, 
204 l*a. 234. 

94. Ill.—Wood V. Child, 20 Ill. 209. 
23 C.J. p 522 note 61. 

Moratorliun law authorizing stay 
of executions for desiifiialcd time is 
valid—Williams v. Holmes, Tex.Civ. 
App., 74 S.W.2d 1040. 

95. Improper levy 

(1) Stay i.s proper where levy does 
not conform to statutory require- 
inent.s.—Brenton Bros v. Dorr, 239 
N W. 808, 213 Iowa 725. 

(2) Stay is proper where levy is 
on wrong kind of property in first 
instance.—Farrell v. McKee, 36 Ill. 
225—23 C.J. p 622 note 56. 

Death of debtor 

Where execution is issued after 
death of Judgment debtor, stay is 
proper to allow sale of land by pro¬ 
bate court.—Perret v. Lepper, 76 A. 
723, 226 I'a. 528—23 C.J. p 522 note 
68 . 

Tested rights 

Where rights have vested or been 
acquired in good faith under a de¬ 
cree which has become final, courts 
generally refuse to stay or withhold 
execution.—Pottinger v. Pottinger, 
182 So. 762, 133 Fla. 442. 

Nothing to be gained 

Stay will not be granted on behalf 
of Junior mortgagee where there is 
no assurance that property will, 
within reasonable time, be worth 
more than amount of first mortgage. 
—Moyer v. J. Miller Kalbach Co., 
21 Pa.Di8t. & Co. 189, 26 Berks Co. 
L.J. 143. 

Opposed by real party In interest 
Pa.—Schad v. Carr & Schad, Inc., 20 


Pa.Dist. & Co. 605, 26 Berks Co.L.J. 
81. 

96. N.C.—Cason v. Shute, 189 S.E. 
494, 211 N.C. 195. 

23 C.J. p 622 note 53. 

Where demurrer wae enetalned 
In suit for di.«tsolution of partner¬ 
ship. wife of absent partner was en¬ 
titled to stay of execution where de¬ 
murrer to her Intervening petition 
was sustained.—Stokes v. Pollard, 29 
P.2d 706, 94 Colo. 206. 

Defendant not properly Identified 
Where return of sheriff on sum¬ 
mons was insufficient properly to 
identify defendant, and Judgment 
was taken by default, execution 
should have been stayed.—Bartlett 
V. Cohn, 120 So. 367, 97 Fla. 256. 
NonoompUanoe with court rule 
A defendant was entitled to stay 
an execution issued on a Judgment 
in action for injuries, which was ob¬ 
tained in absence and without knowl¬ 
edge of, or negligence of, counsel for 
defendant, and without compliance 
with court rule providing that either 
plaintiff or defendant may at least 
fifteen days before commencement of 
term of court serve on opposing par¬ 
ty a written notice that case is 
ready for trial and will be placed 
on trial calendar at next term, and 
that if such notice is filed clerk shall 
enter case on trial docket.—National 
Trucking Co. v. GUI, 182 So. 220, 132 
Fla. 844. 

97 . Pa.—Lewis v. Linton. 56 A. 874, 
207 Pa. 320. 

23 C.J. P 622 note 64. 

98. Pa.—Lewis v. Linton, 56 A. 874, 
207 Pa. 320. 

99. N.Y.—Campbell v. Bristol, 19 
Wend. 101. 
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Pa—Commonwealth v. Lacy, 15 Pa. 
Dist. 199. 

23 C.J. p 522 note 57. 

I. Neb.—General Car Advertising 
Co. v Barnebey, 270 N.W. 318. 131 
Neb. 850 

Wash—State v. Smith, 203 P. 373, 
118 Wash. 194. 

8. Pa.—Commonwealth Ins. Co. v. 
Ketland, 1 Blnn. 499. 

3. Pa. — Jarrett v. Tomlinson, 3 
Watts & S. 114. 

4. Pa. — Neel v. Lewistown Bank, 11 
Pa 17. 

5. Me—King v. Jeffrey, 77 Me. 106. 

6. Fla.—City of Coral Gables v. 

Hepklns, 144 So. 385, 107 Fla. 

778 

7. N.y.—C. Ludwig Baumann & Co. 
V Christenson, 262 N.Y.S. 303, 14fi 
Misc. 4 35. 

Property held not exempt 

Granting motion to stay marshal 
from executing Judgment on ground 
that property was exempt was error, 
where judgment was for purchase 
money of articles levied on, since 
such property is spe<*ifically not ex¬ 
empt.—C Ludwig Baumann & Co. v. 
Christenson, 262 N Y.S. 303, 146 

Misc. 436. 

8. Mo.—Warren v. Chicago, B. & Q. 
R. Co., 99 S.W. 16, 122 Mo.App. 254. 

9. Mo.—Warren v. Chicago, B. & Q. 
R. Co., supra. 

10. NC.—Hamilton v. Southern Ry. 
Co.. 164 S.E. 834, 203 N C. 136, fol¬ 
lowed in 164 S.E 836 (two cases). 
203 N.C. 140 

II. Miss.—Lancaster v. Jordan Auto 
Co., 187 So. 535. 

23 C.J. P 522 note 66. 

18. U.S.—American R. Co. of Puerto 
Rico V. Ponce & G. R. Co., Puerto 
Rico, 246 F. 925, 169 C.C.A. 197. 
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sibility that the debtor may acquire a claim which 
may be set The stay on this g^round is all 

the more just when plaintiff is insolvent but, if 
plaintiff on his part furnishes security to the amount 
of the execution, there is then no reason for the 
stay.15 A stay has been granted to prevent fraud 
or great injustice,^® to avoid crippling a quasi¬ 
public corporation,or to save the expense of 
numerous sales to satisfy different liens on the 
same property, or to determine the equities of nu¬ 
merous parties in a complex situation by one suit 
in chancery.18 A stay will not be granted, how¬ 
ever, if justice can be done without it.^® 

Garnishment of judgment debtor. The fact that 
the debtor has been garnisheed at the suit of a 
third person is quite generally held to be good 
ground for a stay.20 However, the granting of a 
stay on this ground is discretionary ,21 and should 
be denied if the garnishment is the result of col¬ 
lusion between the debtor and the garnishecing 
creditor .22 In some jurisdictions, as in Pennsyl¬ 
vania, if attachment execution is served on defend¬ 
ant by creditors of plaintiff, the practice is to rule 
the sheriff to pay the proceeds of the execution in¬ 
to court and then refer the matter to an auditor to 


determine the respective rights of the parties.^® 
In other jurisdictions the garnisfifeed defendant has 
the right to require the claimants to interplead, and 
it is improper to stay execution until the garnish¬ 
ment suit is disposed of.24 

The garnishment of the debt in another state has 
been held sufficient ground for a stay until the gar¬ 
nishee is released from the garnishment but in 
accordance with the general rule that the garnish¬ 
ment of a judgment debt by process from a court 
of different jurisdiction will not be permitted, see 
the CJ.S. title Garnishment § 94, also 28 CJ. p 
143 note 41-p 144 note 55, it has also been held 
that a motion to stay execution in such a case will 
be overruled.2® 

Pendency of other proceedings. The mere pen¬ 
dency of another action or proceeding is not neces¬ 
sarily a ground for a stay.27 However, an execu¬ 
tion will ordinarily be stayed pending the termina¬ 
tion of other proceedings connected with the prin¬ 
cipal case,28 or of a motion to quash or vacate the 
writ,29 where grounds for the stay are shown,®® 
or a motion to vacate the judgment.®^ It is prop¬ 
er to stay execution pending a certiorari to detcr- 


13. U.S.—L. Buckl & Son Lumber 
Co. V. Atlantic Lumber Co., 128 F. 
332, 63 C.C.A. 62. certiorari denied 
24 S.Ct. 854, 193 U.S. 672, 48 L.Ed. 
841. 

23 C.J. p 623 note 68. 

14. N.H.—Wiggin v. Janvrin, 47 N. 
H. 295. 

R.I.—Steere v. Stafford, 12 R.I. 131. 

15. Pa.—Patterson v. Patterson, 27 
Pa. 40. 

16. R.I.—Sawin v. Mt. Vernon 
Bank. 2 R.I. 382. 

23 C.J. P 523 note 71. 

17. Puerto Rico.—Ramos v. Wood, 
7 Puerto Rico Fed. 127. 

Ifr N.T.—Pitman v. Smith, 120 N.T. 

S. 193. 135 App.Dlv. 904. 

23 C.J. p 623 note 73. 

To oompal payment of other debt 
Court could stay execution by 
plaintiff against defendant until pay¬ 
ment of sum which plaintiff owed to 
Intervener.—^Western Smelting & Re¬ 
fining Co. V. BenJ. Harris & Co., 24 
N.E.2d 256, 802 Ill.App. 636. 

19. Pa.—Tombaugh v. Tombaugh, 
24 Pa.Co. 110. 

23 C.J. P 623 note 74. 

90. Mo.—^In re Morrison’s Estate, 
App., 17 S.W.2d 660, 661, citing 
Oorpnii Jarls. 

23 C.J. p 623 note 76. 

H. Mo.—^In re Morrison's Estate, 
supra, citing Ooaepeui Juris. 

23 C.J. P 523 note 77. 


22. Mo.—^In re Morrison's Estate, 
supra, citing Ctorpus Juris. 

23 C.J. p 623 note 78. 

What oonstltutes collusion 

Assistance rendered garnishing 
creditor by Judgment debtor does not 
constitute collusion, preventing stay 
of execution, unless given to de¬ 
fraud; but that garnishment pro¬ 
ceedings were prosecuted and financ¬ 
ed by Judgment debtor does consti¬ 
tute collusion and evidence thereof 
should be admitted on motion to 
stay execution.—In re Morrison’s 
Estate, Mo.App., 17 S.W.2d 660. 

23. Pa.—Phelps v. Morgan, 18 Phila. 
665. 

23 C.J. p 623 note 79. 

24. Tex.—Foy v. East Dallas Bank, 
Clv.App.. 28 S.W. 137. 

25. Miss.—McPherson v. Matthews, 
108 So. 494, 143 Miss. 299. 

Mo.—Howland v. Chicago, R. I. A P. 
R. Co., 36 S.W. 29, 134 Mo. 474. 

96. U.S.—Henry v. Gold Park Min. 

Co., C.C.C 0 I 0 ., 16 F. 649, 6 McCrary 
70. 

23 C.J. p 524 note 83. 

27. R.I.—White V. Almy, 82 A. 994. 
23 C.J. p 624 note 94. 

Fartitioa. prooscdliigs 
Pa.—North Wales Nat Bank v. La- 
petina, 36 Pa.Di8t & Co. 167, 66 
Montg.Co. 241. 

Proof of other proeoodiaj 
Motion for stay is properly denied 
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where no evidence is offered to show 
pendency of such other action.—Fi¬ 
delity Deposit Co. V. Cooney, 127 Ill. 
App. 623. 

28. U.S.—Minnesota & Ontario Pa¬ 
per Co. V. Swenson Evaporator Co., 
C.C.A.Minn., 281 F. 622. 

Prooosdiugs as to oertala claims 
Where Judgment does not deter¬ 
mine all issues in case, and proceed¬ 
ings as to certain claims are still 
pending, it is proper, provided pay¬ 
ment of the Judgment is secured, to 
withhold execution on any part of 
Judgment until entire litigation is 
determined.—Minnesota & Ontario 
Paper Co. v. Swenson Evaporator 
Co., supra. 

Bxooutiou of Judjmout on oouator- 
oXalm 

Proceedings under execution levied 
on claim in counterclaim for breach 
of contract against Judgment plain¬ 
tiffs were properly stayed pending 
disposition of case in which counter¬ 
claim was filed.—Brenton Bros. v. 
Dorr, 239 N.W. 808, 213 Iowa 726. 

29. Ill.—Pearce v. Miller, 66 N.E. 
221, 201 111. 188, affirming 99 Ill. 
App. 424. 

23 C.J. p 624 note 84. 

30. Mont.—State v. Clements, 94 P. 
837, 37 Mont. 96, 127 Am.S.R. 701. 

31. Pa.—Bradley v. Stephenson, 3 
Pa.Co. 397. 

23 C.J. p 624 note 87. 
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mine the validity of the judgment ,*2 or until an 
application can be made to vacate the proceedings 
pf the officer under an execution irregularly and 
informally issued,33 or pending a replevin suit re¬ 
lating to the property levied on.34 So it has been 
held proper to stay execution until the return of 
the service of the writ is amended.33 

While an execution may be stayed by the taking 
of various steps to have the judgment reversed or 
set aside, execution may not be stayed where the 
unsuccessful party is merely contemplating the 
taking of such steps.33 

6. Stay on Furnishing or Possessing Security 

(1) In general 

(2) Freeholder defendant 

(1) In General 

Under various statutes a stay Is authorized by the de¬ 
posit of security as specified. 

Under some statutes a stay of execution is au¬ 
thorized on defendant’s furnishing sufficient se- 
curity.37 Under other statutes a stay of execution 
is authorized on tendering the interest and costs.33 
Where authorized by statute, the debtor may ex¬ 
ecute a bond called a replevin bond, to suspend a 
levy or a sale of property levied on;39 and the 
judgment is extinguished by such bond and all 
further proceedings must be on the bond in which 
the judgment is merged.^® In any event, where 
the debtor claims a statutory stay by filing a se¬ 
curity bond, he must bring himself strictly within 
the statute granting it.^i If a successful appellee 


takes, instead of an affirmance, a new and original 
judgment in the appellate court, he is subject to 
all the statutory rights to a stay which attach to 
original judgments in other courts.^2 

Matters relating to the necessity and sufficiency 
of security, liability thereon, and proceedings to 
enforce such liability are considered infra § 140. 

(2) Freeholder Defendant 

Under statutee a ^tay is allowed in certain cases if 
the debtor Is possessed of a freehold sufficient to secure 
the creditor. The statutory requirements must be me^ 
and the proper procedure followed. 

In some jurisdictions a stay of a definite length 
of time on money judgments is allowed the judg¬ 
ment debtor if he possesses a freehold of sufficient 
value to secure the creditor.^3 Xo justify a plea 
of freehold to an execution, the property must be 
unencumbered.^^ Since the stay is granted on the 
ground of security rather than of privilege, it will 
be allowed to all judgment defendants on the ap¬ 
plication of one of them who as a freeholder is en¬ 
titled to it.^3 A defendant who has defaulted is 
also entitled to the stay.^3 The statute applies in 
favor of a corporation defendant as well as an in¬ 
dividual i)ut it docs not apply in favor of coun¬ 
ties or townships,48 or against the state.43 

Under such a statute which provides for a free¬ 
hold stay in actions instituted by writ for the re¬ 
covery of money due by contract or for damages 
arising from a breach of contract, no stay can be 
had where the damages arise from the exercise 
of the right of eminent domain,®® or where the 


32. U.S.—Boston & M. R. Co. v. 
Gokey, D C Vt., 150 P. 686. 

Oa,—Herrington v. Block, 25 S.E, 
426. 98 Ga. 236. 

33. Ill.—Greenup ▼. Brown, 1 Ill. 
252. 

34. N.Y.—Peo. v. New York Super. 
Ct.. 19 Wend. 701. 

23 C.J. p 524 note 92. 

35. S.C.—^Wotton v. Parsons. 16 S.C. 
L. 368. 

36. Mass.—City of Boston v. Santo- 
suosBO, 31 N.E.2d 672, 308 Mass. 
202 . 

37. Pa.—Sweigard v. Consumers’ 
Ice Mfg. & Coal Co.. 48 A. 496, 198 
Pa. 253. 

23 C.J. p 524 note 97. 

a8L U.S.—Snowden v. Hemming, Pa.. 
1 Dali. 83. 1 L.Ed. 47. 

88ii Ky.—^Hardwick Woolen Mills v. 
Ball Bros.. 3 S.W.2d 176, 223 Ky. 
186. 

23 C.J. p 624 note 99, p 476 note 26 
[a]. 


Invalid replevin bond as oommon^ 
law bond 

Intended replevin bond, invalid as 
replevin bond, is enforceable as com¬ 
mon-law bond.—^Hardwick Woolen 
Mills V. Ball Bros., supra. 

Signing by surety alone 

Replevin bond signed by surety 
alone and not by principal is void.— 
Ewing V. Union Central Bank. 72 
S.W.2d 4. 254 Ky. 623. 

Duress and want of oopuUderation 

A bond executed under duress and 
without consideration is void.—Jones 
V. Fuller, 134 S.W.2d 240, 280 Ky. 
671. 

Bond ezeouted by heirs may not be 
avoided by them on the ground that 
the execution was against the ad¬ 
ministrator who did not join in the 
bond.—Williamson v. Logan, 1 B. 
Mon., Ky., 237. 

4i0b Ky,—Kentucky River Coal Cor¬ 
poration V. Culton, 124 S.W.2d 82, 
276 Ky. 418—Ewing v. Union Cen¬ 
tral Bank, 72 S.W.2d 4. 264 Ky. 
623—Shaiw v. McKnight-Keaton 
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I Grocery Co., 21 S.W.2d 269, 231 
Ky. 223. 

41. Pa.—Erie City Bank v. Comp¬ 
ton, 27 Pa. 195. 

23 C.J. p 525 note 1. 

42. Iowa—Peoria P. & M. Ins. Co. 
V. Dickerson, 29 Iowa 98. 

143. Pa.—Farmers’ & Mechanics’ 

Bank v. Schreiner, 1 Miles 291. 

23 C.J. p 525 note 3. 

44. Pa.—Farmers’ & Mechanics’ 

Bank v. Schreiner, supra. 

23 C.J. p 525 note 4. 

45. Pa.—Robinson v. Narber, 65 Pa. 
85. 

46. Pa.—Farmers’ & Mechanics’ 

Bank v. Schreiner, 1 Miles 291. 

47. Pa.—^Allinson v. Philadelphia & 
R. R. Co., 5 Pa.Co. 344. 

4& Pa.—Morgan v. Moyamensing 
Tp., 2 Miles 397. 

23 C.J. p 525 note 9. 

40. Pa.—Com. v. Myers, 22 Pa.Di8t. 
1062. 

23 C.J. p 525 note 10. 

aOi Pa.—^Harrisburg & P. R. Co. v. 
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land is specially charged with the judgment on 
which the execution sought to be stayed is issued, 
or where the judgment has been rendered against 
defendant in scire facias on a recognizance bail;^^ 
and defendant has been held not entitled to a 
stay in an action upon an administration bond.63 

Procedure in claiming stay. While it has been 
held that it is not necessary for a defendant to file 
a plea of freehold and to justify it, although it is 
the usual practice,it has also been held that this 
privilege must be claimed.®® The fact of defend¬ 
ant’s being a freeholder should appear from the 
record;®® but defendant need not show title as in 
ejectment, possession under color of title being 
sufficient.®*^ If the estate of freehold is in the 
county where the plea is filed, defendant need show 
only the existence and value of the freehold, and 
it then rests on plaintiff to show an encumbrance, 
if he makes an objection to the plea on that 
ground.®® If the freehold is in another county, 
defendant must not only show its existence and 
value, but must produce evidence, by the usual cer¬ 
tificates of search, of its being clear from encum¬ 
brances,®® and plaintiff may examine defendant, on 
oath, on the subject of the alleged freehold.®® The 
court may pronounce on the value from an inspec¬ 
tion of the title papers merely, or, at its discretion, 
may order additional evidence on that subject to 
be taken.®! 

Procedure in opposing stay. After the plea of 
freehold has been filed plaintiff may move to dis¬ 
miss it for insufficiency,®^ or may make oath against 
it.®® It is then a question for the court to decide 
whether defendant is a freeholder, so as to entitle 


him to the benefit of the statute,®4 and the decision 
of the court is not reviewable by the supreme 
court.®® 

Effect of claiming privilege. After the plea has 
been filed plaintiff may issue execution, but only 
at his peril.®® 

d. Length of Stay 

Statutes governing the length of the stay are con¬ 
trolling; a perpetual stay may be granted In a proper 
ease. 

The length of the stay, where governed by stat¬ 
ute, depends on the statute which confers the right 
to it,®7 and the stayer cannot consent to a shorter 
time.®® Where the stay is granted on motion it 
should be within the limits allowed by statute;®® 
and it has been held that it should not be for any 
given number of days but should be limited by the 
time when the party can make application for the 
relief he asks.*^® Successive stays are sometimes 
not allowed,*^! at least unless notice is given.*^® 

Perpetual stay. The power of the court to stay 
execution in the interest of justice has been exer¬ 
cised even to the extent of giving relief by a per¬ 
petual stay, when it was clear that it was just so 
to do,*^® as where a discharge in bankruptcy^^ or 
insolvency*^® was obtained too late to be pleaded, 
where the execution was issued on a void judg¬ 
ment,7® where the judgment was obtained by fraud, 
mistake, and surprise,where judgment was 
awarded against plaintiff in a suit prosecuted in his 
name but without his authority,*^® or where the 
judgment has been satisfied.*^® 

Reckoning time of stay. In accordance with 


Peffer, 84 Pa. 296—Boyer v. North¬ 
ern Cent. R. Co., 1 Pearson 113. 

61. Pa.—Hau^hton v. Otterson, 2 
Wkly.N.C. 490. 

23 C.J. p 525 note 12. 

56. Pa.—Gorgras v. Zeop, 2 Miles 

101 . 

53. Pa.—Com. v. Riers, 2 Leg. Op. 
67. 

54. Pa.—Riegal v. Wilson, 60 Pa. 
388. 

55. Del.—Hearn v. Ralph, 2 Del. 6. 
23 C.J. p 625 note 15. 

56. Del.—Hearn v. Ralph, supra. 

67. Pa,—^Bldlchlmer v. Sterne, Tr. & 
H.Pr. 250. 

58. Pa.—Marseilles v. Garrigues, 2 
Miles 347—Hill v. Ramsey, 2 Miles 
342. 

59. Pa.—^Hlll V. Ramsey, supra. 

80. Pa.—^Hlll V. Ramsey, supra. 

81. Pa.—Hill V. Ramsey, supra. 


62. Pa.—^Harrison v, Hyneman, 1 
Phila. 204. 

23 C.J. p 525 note 23. 

63. Del.—Hearn v. Ralph, 2 Del. 6. 
23 C J. p 525 note 24. 

64. Pa.—Robinson v. Narber, 65 Pa. 

86 . 

65. Pa.—Robinson v. Narber, supra. 

66. Pa.—Marseilles v. Garrigues, 2 
Miles 347. 

I 23 C.J. p 526 note 27. 

67. Pa,—Campbell v. Wade, 6 Pa. 
Dist. & Co. 528. 

23 C.J. p 626 note 28. 

6& Tenn.—Roberts v. Cross, 1 

Sneed 233. 

23 C.J. p 626 note 29. 

69. N.Y.—Carter v. Hodge, 44 N.E. 
1101, 160 N.Y. 632, 637. 

TO. N.Y.—Sales v. Woodln, 8 How. 
Pr. 349. 

71. Tenn.—^Noel v. Scoby, 2 Heisk. 

20 . 

28 C.J. p 626 note 32. i 
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73. Wis.—Holmes r. Mclndoc, 20 
Wis. 667. 

23 C.J. p 526 note 33. 

73. Pla.—Kellerman v. Commercial 
Credit Co., 189 So. 689, 138 Fla. 
133. 

23 C.J. p 526 note 34. 

74. Minn.—Cavanaugh v. Fen ley. 
103 N.W. 711, 94 Minn. 605, 110 
Am.S.R. 382. 

23 C.J. p 526 note 35. 

75. N.Y.—Starr v. Patterson, 11 N. 
Y.S. 371, 68 Hun 604. 

23 C.J. p 526 note 36. 

76. Cal.—Sanchez v. Carriaga, 31 
Cal. 170. 

23 C.J. p 526 note 37. 

77. Fla.—Kellerman v. Commercial 
Credit Co., 189 So. 689, 138 Fla. 
133. 

78. N.Y.—Campbell v, Bristol, 19 
Wend. 101. 

79. Pa.—^Harrison v. Soles, 6 Pa. 
893. 



33 C.J-S. 


EXECUTIONS 


§ 133 


rules governing the reckoning of time generally, 
see the C.J.S. title Time § 13, also 62 CJ. p 987 
note 22-p 990 note 47, when the time of the stay 
is reckoned from a certain day, that day should be 
excluded;*® but if from an act done, the day on 
which it is done must be included.*^ Where a stat¬ 
ute provides that a stay authorized by it is to be 
reckoned from the return day of the original proc¬ 
ess, the reckoning should begin from the return 
day of the first original process which was effec¬ 
tive in bringing defendant into court.*^ In some 
jurisdictions a stay is reckoned from the rendi¬ 
tion** or entry*^ of the judgment. In others the 
stay operates from the time the bond is filed.** 

e. Persons Entitled to Seek or Oppose Stay; 
Waiver 

Generally only parties can apply for a stay of execu¬ 
tion; the right to a stay may be waived. 

Generally no one but a party can apply for a 
stay.** However, a partial stay has been ordered 
in behalf of bona fide purchasers where the lien 
of the judgment had ceased by lapse of time.*^ It 
has been held that a stranger in the case is not en¬ 
titled to a stay where the statutory requirements 
are not complied with.** 

A statute providing that wage earners’ claims 


shall be preferred and first paid out of the proceeds 
of sale gives holders of such claims no right to 
object to the staying of execution issued on a judg¬ 
ment obtained by another person against their debt¬ 
or.** 

Waiver of right to stay. The right of a party 
to a stay of execution may be lost by acts or omis¬ 
sions which constitute a waiver of the right,*® al¬ 
though a waiver will not be readily implied.*^ An 
intended waiver of a stay is not affected by a stat¬ 
ute which gives a stay of execution on contracts 
waiving it, since such a statutory provision is un¬ 
constitutional.** On the other hand it has been 
held that, where there is no statute authorizing a 
judgment without stay of execution, an agreement 
of the maker of a note to pay it without relief from 
the stay laws does not authorize a judgment of that 
character.** 

f. Application and Proceedings 

A motion or application, on notice to the opposite 
party, is the proper procedure to obtain a stay of execu¬ 
tion. Generally the court which would or did issue the 
execution has Jurisdiction of the motion. The granting 
of the motion rests in the court's discretion. 

A motion or application to the court or judge,*4 
with the requisite notice thereof to the opposite 
party,** is the proper procedure to obtain a stay 


80. Pa.—Boyor v. Northern Cent. R. 

Co., 1 Pearson 113. 

61. Ky.—Mooar v. Covington City 
Nat. Bank, 3 Ky.L. 674. 

88 . Pa.—Panagulias v. Sappas, 24 
Pa.Dlst. & Co. 216, 83 Pittsb.Leg. 
J. 342—Campbell v. Wade, 5 Pa. 
Dlst. & Co. 528. 

23 C.J. p 626 note 42. 

83. Iowa.—-Okey v. Sigler, 47 N.W. 
911, 82 Iowa 94. 

23 C.J. p 626 note 43. 

84. N.Y.—Wall St. Exch. Bldg. 

Assoc. V. New York &. W. Cons. 
Oil Co., 107 N.Y.S. 884. 

85. Wash.—American Surety Co. v. 
Fishback, 163 P. 488, 96 Wash. 124. 

86 . 111.—Bonnell v. Neely, 43 Ill. 
288. 

23 C.J. p 626 note 46. 

Bursties on appeal bond 
Sureties on supersedeaa bond exe¬ 
cuted by defendant appealing from 
Judgment for plaintiff, having made 
themselves parties to the suit by 
entering into appeal bond, are de¬ 
fendants within the statute relating 
to stay of execution In the hands of 
an officer.—Morse Bros, Lumber Co. 
V. F. Burkart Mfg. Co., 244 S.W. 360, 
165 Ark. 350. 

87. N.Y.—^Wilson v. Smith, 2 Code 
Rep. 18. 


88 . Puerto Rico.—Sanchez v. Neg¬ 
ron, 17 Puerto Rico 286. 

23 C.J. p 526 note 60. 

89. Pa.—Mettfett v. Mohn, S3 A. 
367, 171 Pa. 395. 

9a Pa.—Campbell v, Wade, 5 Pa. 
Di.st. & Co. 628. 

TakiAsg appeal and filing bond in 

which defendant agreed to pay judg¬ 
ment on alTlrmance constitutes waiv¬ 
er.—Campbell v. Wade, supra. 
Bxcessive delay in applying 
l*a.—First Nat. Bank of Harrisville 
v. Coulter, 18 Pa.Dist. & Co. 732. 

91. Pa.—Huntzinger v. Brock, 3 
Grant 243. 

92. Pa.—Billmeyer v. Evans, 40 Pa. 
324. 

23 C.J. p 626 note 52. 

93. Ind.—Dovelin v. Wood, 2 Ind. 

102 . 

94. N.C —Davis v. Federal Land 
Bank of Columbia, 7 S.E.2d 873, 
217 N.C. 145. 

23 C.J. p 527 note 63. 

Injunction for permanent stay 
Bill for injunction rather than pe¬ 
tition or motion Is proper form of 
remedy where permanent stay is 
sought.—Umberger v. Bord, 2 Chest. 
Co. 318—23 C.J. p 627 note 68. 
Motion as independent proceeding 
Motion to stay execution, which 
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did not attack regularity or legality 
of execution, but referred to original 
suit, did not constitute independent 
proceeding within statute.—Lees¬ 
burg State Bank v. Lyle, 131 So. 374, 
100 Fla. 1520. 

Order or rule to show cause is 

sometimes used.—Lewis v. Linton, 
66 A. 874, 207 Pa. 320—23 C.J. p 527 
note 64. 

zn Bonisiana 

(1) Execution of writ In executory 
proceedings ran bo stayi^d only by 
enjoining sab* or by suspensive ap¬ 
peal with bond.—Trimble v. Chavis, 
123 So. 513, 11 La.App. 208. 

(2) Other cases see 23 C.J. P 627 
note 63 [a]. 

95. N.C.—Davis v. Federal Land 
Bank of Columbia, 7 S.E.2d 373. 
217 N.C. 145. 

23 C.J. p 627 note 71. 

Absence of person to receive notice 

Notice is not necessary where 
there is no one on whom to serve it, 
as where plaintiff was dead.—Kram¬ 
er V. Holster, 55 Miss. 243. 

Ck>ntents of notice 

End to be attained by stay must 
be indicated in notice.—Sales v. 
Woodin, 8 How.Pr. N.Y.. 349—Chub* 
buck V. Morrison, 6 How.Pr., N.Y., 
367. 
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of execution. The application should be made 
promptly on discovering the facts,®® and must be 
made within the period of time limited by stat- 
ute.®7 

The affidavit, petition, or other form of applica¬ 
tion should set forth the applicant’s ground for re¬ 
lief with sufficient particularity.®® The applicant 
must show facts to warrant the exercise of judi¬ 
cial discretion,®® and the court will not stay sum¬ 
marily if the case is doubtful, but will leave the 
party to seek his remedy by action.^ 

Jurisdiction to grant stay. Except in so far as 
the rule is changed by statutory provision,® only 
the court which rendered the judgment or issued 
the execution’ has jurisdiction to stay execution.® 
Ordinarily a stay cannot be issued in another ac¬ 
tion brought for an entirely different purpose.® 
However, a temporary stay may be granted by a 
federal district court,® even where the execution 
was issued by a territorial court, if the necessity 
of the case requires it.® 


Discretion of couri. The granting of a stay usu¬ 
ally rests in the discretion of the court^ which will 
not be reviewed unless capriciously exercised or 
abused.® 

Matters considered or determined. In determin¬ 
ing whether a stay should be allowed, considera¬ 
tion must be given to the equities of both plain¬ 
tiffs and defendants.® Questions of fact may not, 
it has been held, be determined on a motion for 
a stay of execution.^® 

Terms and conditions. Where a statute author¬ 
izes a stay on such terms as shall be just, it is in 
the discretion of the judge whether to impose any 
terms and as to what terms shall be imposed.^^ 
Where a motion is improperly denied, the error 
is not cured by the fact that the order is made 
without prejudice to an application after sale to 
have the proceeds paid into court and the rights 
of the parties then determined.^® 

Order, General rules relating to orders ordi 
narily apply to orders to stay execution on a jiidg 


96 . Mich.—Roach v. Wayne Clr. 
Judge, 75 N.W. 465. H7 Mich. 242. 

Minn.—Cavanaugh v. Fenley, 103 N. 
W. 711, 94 Minn. 505. 110 Am.S.R. 
382. 

97. Pa.—Campbell v. Wade, 6 P€L 
Diet. & Co. 628. 

sa U.S.—U. S. v. Wells. Pa.. 28 P. 

Ca8.No.16,664. 3 Wa8h.C.C. 245. 

23 C.J. p 527 note 69. 

99. Pa.—Schad y. Carr & Schad, 
Inc., 20 Pa.Di8t. & Co. 606, 26 
Berks Co.L.J. 81. 

23 C.J. P 627 note 66. 

1. Pa.—^Pearce v. Affleck, 4 Blnn. 
344. 

2. R.I.—White v. Almy, 82 A. 994. 

Bffsot of denial of stay by other 
Judge 

Where statute authorizes any Jus¬ 
tice of named courts to stay execu¬ 
tion on any Judgment rendered In 
**any" court, denial of motion to stay 
by Justice of one court does not bar 
like motion before Justice of another 
court.—^White v. Almy. supra, 
a Judgment of appellate oonvt 
Lower court has no power to stay 
execution on Judgment of appellate 
court.—Marysville v. Buchannon, 3 
Cal. 212—23 C.J. p 627 note 64. 
Oonrt of another oonnty 

(1) If execution is issued to an¬ 
other county, court that issued exe¬ 
cution, not court of county to which 
execution was sent, has Jurisdiction 
to stay execution. 

Pa.—Com. V. Smith, 4 Phila. 419. 
Wls.—State v. Brophy. 38 Wis. 413. 

(2) If Judgment has been docket¬ 
ed In another county, the rule that 
court which rendered Judgment has 


control of execution would still ap¬ 
pear to apply.—King v. Mimick, 34 
Pa. 297—23 C.J. p 627 note 66. 
Traaaeript in higher ^ouxt 

(1) Where transcript of case has 
been removed to higher court for 
purpose of issuing execution, that 
court may stay proceedings.—Kre- 
amer v. Purvis, 4 Walk., Pa., 283. 

(2) Where, however, the Judgment 
rendered in lower court is void, exe¬ 
cution issued thereon in higher court 
may be recalled by lower court, and 
execution stayed by motion in that 
court.—Gates v. Lane. 49 Cal. 266. 

23 C.J. p 627 note 58. 

4. N.Y.—Gilroy v. Bverson-Hickok 
Co., 106 N.Y.S. 188, 120 App.Div. 
207. 

23 C.J. p 627 note 69. 

6. U.S.—Baton v. Cleveland, St. L. 
& K. C. R. Co., C.C.MO., 41 F. 421. 

6. Puerto Rico.—Ramos v. Wood, 7 
Puerto Rico Fed. 127. 

7. U.S.—Lineker v. Dillon, D.C.Cal., 
275 F. 460. 

Cal.—California Cotton Credit Cor¬ 
poration v. Superior Court in and 
for Madera County, 15 P.2d 1108, 
1109. 127 CaLApp. 472, citing Ctor- 
pns Jnzis. 

Fla.—Leesburg State Bank v. Lyle, 
131 So. 374, 100 Fla, 1620—Bart¬ 
lett v. Cohn, 120 So. 367, 97 Fla. 
266. 

Iowa.—Brenton Bros. v. Dorr, 239 N. 
W. 808, 810, 213 Iowa 726, citing 
Ctorpns Jnzis. 

23 C.J. p 628 note 74. 

QnsstioB of fast 

A motion to stay execution and set 
aside default and final Judgment for. 
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plaintiff, predicated on fraud. miS' 
take, and surprise, presented a fact 
question for trial court.—KcUerman 
V. Commercial Credit Co., 189 So. 
689, 138 Fla. 133. 

8. Iowa.—Brenton Bros. v. Dorr, 
239 N.W. 808, 810, 213 Iowa 726, 
citing Oozpns Juris. 

Pa.—Augustine v. Augustine, 139 A. 

685, 291 Pa. 15. 

23 C.J. p 528 note 76. 

9. Pa.—People’s Bank of Steelton v, 
Terris, 20 Pa.Dist. & Co. 158, 48 
York Leg.Rec. 8, 37 Dauph.Co. 426. 

Kk N.Y.—C. Ludwig Baumann & 
Co. V. Christenson, 262 N.Y.S. 303, 
146 Misc. 436. 

Whether property la exempt 

Judgment debtor may move to 
stay sheriff or marshal from execut¬ 
ing Judgment where property is ex¬ 
empt. but, if questions of fact are 
raised on motion, it should not pre¬ 
vail, but Judgment debtor should be 
relegated to action at law.—C. Lud¬ 
wig Baumann & Co. v. Christenson, 
supra. 

Xule to stay execution dlsoharged 

Pa.—Flowers v. Curry, 86 Plttsb. 
Leg.J. 248—Brooks v. Kunkle, 21 
W©st.Co.L.J. 301. 

11. Mont.—State v. Clements, 94 P. 

837, 37 Mont. 96. 127 Am.S.R. 701. 
23 C.J. p 628 note 83. 

Payment of oosta Incurred on execu¬ 
tion 

Pa.—^Wert v. Wildermuth. 8 Sch.Reg. 
48. 

19. Pa.—^Lewis v. Linton, 66 A. 874, 
207 Pa. 320. 
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ment.i8 Where a judgment is payable by install¬ 
ments, provision may be made in the order as to 
future installments;^^ and it has been considered 
good practice for an order temporarily staying ex¬ 
ecution to contain a stipulation that the lien re- 
main.15 The stay, in a proper case, may be as to 
one only of the execution debtors and where 
granted by a judge pro tempore until a case made 
is settled, it has reference to an effectual settle¬ 
ment made before the judge has lost jurisdiction.^^ 
The stay may be by a military order.^® 

Service of the order should be made as directed 
in the order, where it contains such a direction.^® 
Showing it to the sheriff has been held sufficient 
to terminate his right to proceed further.^® 

The order may be set aside in a proper case,®^ 
on application to the court that made it .22 If plain¬ 
tiff is prejudiced by a stay, his remedy is by ap¬ 
plication to the court which granted it for an or¬ 
der vacating or modifying the stay as the case may 
require; he has no remedy in equity.^® 

§ 140. - Security 

a. In general 

b. Liability on bond and enforcement 

thereof 

a. In General 

Unless required by statute or order of court, security 


Is unnecessary for a stay of execution. The security 
must comply substantially with the statute or order of 
court requiring it, must be approved by a proper officer, 
and must be filed within the specified time. 

Unless required by statute,2^ the judge granting 
a stay need not require security as a condition,2® 
although this is often done,26 even where defend¬ 
ant is solvent,27 and it is said to be the settled rule 
of equity to require security.®® 

The furnishing or possessing of security as au¬ 
thorizing a stay of execution is considered in § 139 
c supra. 

Time for giving security. Where the statute 
specifies no time, the undertaking may be given at 
any time before execution of the judgment.®® How¬ 
ever, where the time is prescribed by law, the un¬ 
dertaking must be given within such time to op¬ 
erate as a statutory stay of execution,®® although 
this rule does not prevent the execution from be¬ 
ing stayed by agreement after the time fixed by 
statute.® 1 The requirement as to time may be 
waived by plaintiff.®® 

Sufficiency of security. The security, to be suf¬ 
ficient, must substantially comply with the terms 
of the governing statute, or, in the absence of stat¬ 
ute, with the terms of the order of the court.®® 
It may not be necessary, however, to comply with 
all the provisions of the statute, since some may be 


13. Clcrloftl erron arc amendable 

Mont.—Kendall v. O'Neal, 40 P. 699, 
16 Mont. 303. 

23 C.J. p 628 note 81. 

Decorlptlqa of Judgment 

It Is sufficient if Judgment is de¬ 
scribed with reasonable certainty.— 
Cannon v. Trail, 1 Head, Tenn„ 282 
—23 C.J. p 628 note 76. 

14. Ind.—^Allen v. Parker, 11 Ind. 
504. 

23 C.J. p 628 note 80. 

15. Pa.—Lancaster's Est., 2 Luz. 
Leg.Reg. 227, 21 Pittsb.Leg.J. 106. 

16 . Ill.—Merrifleld v. Western Cot¬ 
tage Piano & Organ Co., 144 Ill. 
App. 289. 

17 . Kan.—Missouri Pac. H. Co. v. 
Preston, 66 P. 1060. 63 Kan. 819, 
affirming, Sup., 63 P. 444. 

18 . La.—Humphreys v. Browne, 19 
La. Ann. 158. 

28 C.J. p 628 note 82. 

19 . Wls.--Campbell v. Smith, 9 Wis. 
306. 

23 C.J. p 528 note 86. 

80. Vt.—Hopkinson v. Sears, 14 Vt. 
494, 39 Am.D. 236. 

81 . Cal.—^Duke v. Levy, 281 P. 496, 
208 Cal. 376. 

28 C.J. P 628 note 88. | 


Want of formal motion as ground 

Want of formal written motion is 
insufficient reason for setting aside 
order granting stay.—^Morrill v. Seip, 
26 Kan. 148. 

28 . R.I.—In re Allen, 6 R.I. 384. 

23 C.J. p 528 note 89. 

23 . N.Y.-—Steffln v. Steffln, 4 N.Y. 
Civ.Proc. 179. 

24 . N.Y.—Eastman v. Starr, 22 Hun 
465. 

23 C.J. p 628 note 92. 

25 Iowa.—Brenton Bros. v. Dorr, 
239 N.W. 808. 810, 213 Iowa 725, 
citing Oorpns Jnria. 

23 C.J. p 628 note 93. 

Dlsoretion of court 
Where party applying for a stay 
showed that opposite party was not 
prejudiced, the refusal of court to 
require security is not an abuse of 
discretion.—Brenton Bros, v. Dorr, 
239 N.W. 808, 213 Iowa 726. 

26 . Iowa.—Brenton Bros. v. Dorr, 
239 N.W. 808, 810, 213 Iowa 726, 
citing Oorpns HtuAm, 

23 C.J. p 628 note 94. 

87 . U.S.—Fisher v. Meyer, C.C.N.Y., 
10 F. 268, 20 Blatchf. 278. 

88. Tenn.—Clark v. Henderson, 1 
Tenn.Ch. 606. 

23 C.J. P 629 note 96. 
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89 . Cal.—Howland v. Lampton, 280 
P. 173, 100 Cal.App. 462. 

30. Ohio.—Mosebach v. Reis, 2 Ohio 
Dec., Reprint, 295, 2 West.L.Month. 
321. 

23 C.J. p 629 note 97. 

31. Ohio.—Duckwall v. Rogers, 16 
Ohio St. 644. 

23 C.J. p 529 note 98. 

32. Pa.—Roup V. Waldhouer, 12 
Serg. & R. 24. 

23 C.J. p 529 note 99. 

33. Pa.—Perlasca v. Sparcella, 3 
Binn. 427, reversing 1 Browne 260. 

23 C.J. p 629 note 2. 

DeiM>slt of momey 
Entry on clerk's Journal of deposit 
of sum of money In lieu of under¬ 
taking is not sufficient.—Shamokin 
Bank v. Street, 16 Ohio St. 1. 

ProvisionJi as to amount of lia¬ 
bility assumed must be complied 
with.—^Hogle v. Wayne Clr. Judge, 
126 N.W. 712, 160 Mich. 673—23 C.J. 
p 629 note 3. 

Sigaatnra of principal 

(1) Bond signed by sureties alone, 
to which debtor is not party, is insuf¬ 
ficient.—Gregory v. Cameron, 7 Nab. 
414. 

(2) However, it has also been held 
that signature of debtor la not nec¬ 
essary.—Walker v. Nestor, 6 Wkly. 
N.C., Pa., 641. 
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merely directory.84 Additional security may be re¬ 
quired, under statutes in some states, where the 
creditor deems his debt in danger from the insol¬ 
vency of the stayor.36 

Under a general power of amendment given by 
statute, a debtor who has in good faith filed a 
bond, which has been approved by the proper offi¬ 
cer, but is subsequently discovered to be insuffi¬ 
cient in law, may amend it to conform to the law 
so that he may have the stay.36 Moreover, where 
the statute so provides, the debtor has the right to 
substitute a new bond;37 and leave to do so has 
been granted even where the court has denied its 
power to amend.38 

Approval and filing. The statutes usually re¬ 
quire that the security offered by defendant must 
be approved by some person or officer, such as 
the clerk®* or the court in which the judgment was 
rendered or a judge thereof.^® If the security is 
not approved as required by law the creditor may 
treat it as a nullity and issue execution.^! How¬ 
ever, the creditor may waive the approval since it 
is for his benefit; and neither the debtor nor the 
security can take advantage of the want of it.^® 

The undertaking need not be filed unless the 
statute requires it.**® 

Effect of giving security. Under some statutes 
the mere giving of security operates ipso facto in 
some instances as a stay.^^ Under other statutes 
the bond, recognizance, or obligation given to ob¬ 
tain a slay has the effect and force of a judgment 
confessed in a court of record against the person 
or persons acknowledging the same and against 
their estates;^® but it is not a judgment which un¬ 
der the constitution of the United States is enti¬ 
tled to “full faith and credit” in the courts of an¬ 


other state.66 Entry of security to obtain a stay 
operates as a discharge of a recognizance in the 
nature of special bail.*^ 

Apart from statute, the judgment creditor's ac¬ 
ceptance of security for payment of the judgment 
has been held to extend the debtor's time for pay¬ 
ment.^® 

b. Liability on Bond and Enforcement Thereof 

(1) In general 

(2) Defenses 

(3) Proceedings to enforce liability 
(1) In General 

The liability of a aurety on a stay bond is governed by 
the terms of the bond. Authorities differ as to whether 
the creditor may proceed against the stayor without first 
proceeding against the principal; as between the stayor 
and a surety on the original obligation, the stayor Is or¬ 
dinarily entitled to have the surety proceeded against 
first. 

A contract of suretyship on a stay bond imposes 
on the surety or stayor the single, simple, and un¬ 
qualified obligation of paying the amount of the 
judgment which has been rendered against his 
principal in the event that his principal does not 
pay it within the prescribed time;^* and the courts 
are careful not to hold the stayor liable for any 
more than his undertaking requires.®* Where a 
defendant retains his property, under a statute, on 
giving bond for a stay of execution on condition 
that he will neither remove, secrete, assign, iior in 
any way dispose of it until plaintiff’s demand shall 
have been satisfied, an assignment of the property 
to other creditors is a breach of the bond.®l The 
bond binds the property of the stayor from the 
date of its execution,®® or from the date of its ap¬ 
proval, where approval is required.®® Where the 
execution is superseded on account of some matter 


34. Idaho.—Miller v. Pine Minin? 
Co., 32 P. 207, 3 Idaho, Hash., 603. 

23 C.J. p 629 note 6. 

35. Tcnn.—^Ilothchilds v. Forbes, 2 
Helsk. 13. 

23 C.J. p 630 note 9. 

36. Ohio.—^Neglcy v. Jeffers, 28 
Ohio St. 90. 

23 C.J. p 629 note 6. 

87. Mich.—Small v. Newaygo Cir. 

Judge. 153 N.W. 703, 187 Mich. 632. 
23 C.J. p 629 note 7. 

38. Pa.—^Welsh v. Brown, 2 Miles 
108. 

23 C.J. p 629 note 8. 

86. Ind.—Bnsley v. McCorkle, 74 
Ind. 240. 

23 C.J. p 630 note 16. 

40 . Nev.—Prevert v. Swift, 13 P. 6, 
19 Nev. 400. 

23 C.J. p 630 note 17. 


41. Pa.—Eichman v. Belvedere 
Bank, 3 Whart. 68—Stettler v. 
Schmoyer, 3 Walk. 356. 

I 48. Pa.—Stroop v. Gross, 1 Watts & 
S. 139. 

23 C.J. p 630 note 20. 

43. Pa.—Stettler v. Schmoyer, 3 
Walk. 356. 

23 C.J. p 530 note 21. 

44 . W.Va.—August v. Gilmer, 44 S. 
E. 143, 63 W.Va. 65. 

23 C.J. p 630 note 11. 

45. Kan.—McGlothln v. Madden, 16 
Kan. 466. 

23 C.J. p 630 note 12. 

46. Mo.—Foote v. Newell, 29 Mo. 
400. 

Recognition of Judgments of sister 
states see the C.J.S. title Judg¬ 
ments S 889 et seq., also 34 C.J. 
p 1126 note 42 et seq. 

320 


47. Pa.—Crutcher v. Common¬ 
wealth, 6 Whart. 340—Roup v. 
Waldhouer, 12 Serg. & R. 24. 

48. Cliattel mortgage 

N.Y.—Weast v. Annls, 221 N.Y.S. 
776, 220 App.Dlv. 607. 

49. Ga.—^Walker v. Lott-Lewis Co., 
84 S.E. 195, 16 Ga.App. 767. 

Extent of liability on bonds general¬ 
ly see Bonds 15 60-58. 

50. Ind.—Skelton v. Ward, 61 Ind. 
46. 

23 C.J. p 630 note 24. 

51. Pa.—^White v. Doak, 3 Pa.L.J.R. 
269. 6 Pa.L.J. 154. 

23 C.J. p 530 note 28. 

58. Ga.—^Hayden v. Anderson, 67 
Ga. 378. 

58. Pa.—Stettler v. Schmoyer, 3 
Walk. 356. 

23 C.J. p 630 note 26. 
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of discharge aiftcr judgment, the security of the 
petitioner for the supersedeas is bound only for 
the costs of the new proceeding.®^ A bond given 
to stay an execution of an order subsequently held 
void is without consideration and creates no lia¬ 
bility,®® 

Where a stay bond does not conform to the 
statutory requirements, and is therefore not binding 
and effective as a statutory undertaking, the stayor 
may, nevertheless, be bound on his undertaking as 
on a common law contract if it is supported by 
sufficient consideration.®® 

Liability by estoppel, A person may be liable 
on a bond not signed by him or by his authority 
by estoppel resulting from his acquiescence ;®7 but 
an acknowledgment of liability by a stayor is of 
no effect where made after the time when execu¬ 
tion could be stayed.®* 

Original surety as stayor. Where a surety on the 
original debt, or on a prior bond to secure such 
debt, signs a stay bond, his liability is that of a 
principal and not of a surety.®® 

Rights and remedies of stayor. In some juris¬ 
dictions plaintiff may proceed against cither prin¬ 
cipal or stayor or both at his option.®® In other 
jurisdictions the stayor cannot be held liable until 
after the judgment debtor has been proceeded 
against,®l unless the property of the principal is 
not immediately subject to execution.®^ However, 
mere delay in proceeding against the principal does 
not discharge the stayor, especially where he fails 
to make use of the statutory remedy afforded him 
in such a case.®® As between the stayor on the 
bond and a surety on the original obligation, the 


stayof is ordinarily entitled to have the swrety pro¬ 
ceeded against before he himself is held for his lia¬ 
bility of stayor, provided the stay has not violated 
the contract of suretyship,®4 or the surety has 
raised no objection.®® Where the owner of the 
judgment releases a levy on the original surety's 
property during the stay, the stayor is discharged.®® 

If the stayor is obliged to discharge the judg¬ 
ment, he is entitled to be subrogated to the rights 
of the creditor against the judgment debtor,®*^ ex¬ 
cept in so far as the rights of other creditors may 
be thereby affected.®* 

(2) Defenses 

General rules governing the termination and releaae 
of liability of sureties ordinarily apply In proceedings 
against sureties on stay bonds. 

General rules governing the termination and re¬ 
lease of liability of sureties, see the C.J.S. title 
Principal and Surety §§ 116-244, also 50 C.J. p 
92 note 28-p 190 note 76,. ordinarily apply in pro¬ 
ceedings against sureties on stay bonds.®® The 
sureties are discharged by any act or omission of 
the creditor which is injurious to them or incon¬ 
sistent with their rights.*^® The sureties are re¬ 
leased by an extension of time to the debtor,7i pro¬ 
vided there is a consideration therefor,^® and a 
definite time fixed for the extension,’® and by a 
refusal to accept an offer to pay the debt in full,’® 
or a satisfaction of the original judgment,’® pro¬ 
vided it occurs after the execution of the bond.’® 

On the other hand, the sureties arc not released 
by revival of judgment against the principal by 
scire facias issued against him alone,” by lack of 
diligence on the part of the judgment creditor in 
not enforcing the execution,’* or by neglect on the 


64. Tenn.—Edde v. Cowan, 1 Sneed 
290. 296. 

65. N.Y.—Breuchaud v. Rudiger, 
147 N.Y.S. 1001, 162 App.Div. 720. 

66. Ohio.—Duckwall v. Rogers, 16 
Ohio St. 644. 

23 C.J. p 531 note 62. 

67. Tenn.—Fite v. Wiel, Ch., 46 S. 
W. 380. 

23 C.J. p 581 note 30. 

68. Tenn.—May field v. McLary, 3 
Head 159. 

69. Ark.—Morse Bros. Lumber Co. 
V. P. Burkart Mfg. Co., 244 S.W. 
850, 166 Ark. 350. 

Ky.—Milliken v. Dinning, 60 Ky. 646, 
6 Bush 646. 

00. Mich.—Sweeney v. Luatfleld, 76 
N.W. 136, 116 Mich. 696. 

23 C.J. p 632 note 64. 

61. Ohio.—Burr v. Moody, Wright 
449. 

93 C.J. p 632 note 68. 
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68. Ind.—Edwards v. Haverstick, 53 
Ind. 348. 

23 C.J. p 532 note 69. 

63. Tenn.—Anderson v. Lithgro, 6 
Baxt. 603. 

23 C.J. p 532 note 60. 

64. Tenn.—Stephens v. Taylor, Ch., 
46 S.W. 228. 

23 C.J. p 632 note 62. 

65. Iowa.—Chase v. Welty, 10 N.W. 
648, 57 Iowa 230. 

23 C.J. p 632 note 63. 

66 . Tenn.—^Woodward v. Walton, 7 
Heisk. 60. 

67. Ind.—Relssner v. Dessar, 80 
Ind. 307. 

23 C.J. p 632 note 66. 

68 . Pa.—In re Armstrong's Appeal. 
5 Watts & S. 352. 

69. Tenn.—Stockard v. Cranberry, S 
Lea 668. 

28 C.J. P 631 note 32. 
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TO. Tenn.—Stockard v. Cranberry, 
supra. 

71. La.—^Perkins v. State Bank, 5 
La.Ann. 222. 

78. Tenn.—Chafflin v. Rose, 5 Baxt. 
696. 

23 C.J. p 531 note 35. 

73. Miss.—McGee v. Metcalf, 20 
Miss. 635, 51 Am.P. 122. 

74. Tenn.—West v. Gordon, 3 Lea 
370. 

23 C.J. p 531 note 37. 

76. Cal.—^Meredith v. Santa Clara 
Min. Assoc., 60 Cal. 617. 

23 C.J. p 631 note 38. 

76. Ill.—Mlllhouse v. Krotz, 184 Ill. 
App. 607. 

23 C.J. p 631 note 39. 

77- Ind.—Stockwell v. Walker, 8 
Ind. 215. 

Ta Ga.—Walker v. Lott-Lewia Ca, 
84 S.B. 196, 16 Ga.App. 767. 
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part of the ofiieer to file the bond with the execu- 
tion.7* It is no defense that the original debtor 
had become a bankrupt within four months after 
the date of the rendition of the original judgment 
against him.^^ Conditions not mentioned in the 
bond are not a defense.^^ 

Attack on instrument. The principal and the 
surety on the bond are estopped to deny the valid¬ 
ity of the bond after they have received the benefit 
of it.^^ Moreover, mere mistakes or immaterial 
omissions in a bond do not constitute a valid de- 
fense.®3 However, the failure of sureties on the 
bond to justify may be a defense and since a 
penalty and a condition are indispensable to con¬ 
stitute a recognizance, the plea of nul tiel record 
to an action on a recognizance lacking these requi¬ 
sites will be sustained.^6 Fraudulent representa¬ 
tions inducing the stayer to sign the bond are a 
defense only where made by the judgment plain¬ 
tiff or someone acting for him.8<* 

Attack on judgment and prior proceedings. The 
surety on a stay bond is estopped to deny that a 
valid judgment was in force at the time of the ex¬ 
ecution of the bond;^*^ and as long as the judg¬ 
ment remains in force the stay or cannot go behind 
it in search of irregularities in the proceedings in 
order to be discharged from his liability.** More¬ 
over, it has been held that the fact that the judg¬ 
ment has since been set aside is not a defense to 
an action on the bond given for the stay of ex¬ 
ecution on the judgment.** However, it has also 


been held that the fact that the execution is unau¬ 
thorized by the judgment is a good defense.*^ 

(3) Proceedings to Enforce Liability 

Liability on a atay bond may bo enforood by action 
or motion dopondlng on the local practice, although where 
the bond It, by etatute, equivalent to a confeeclon of 
Judgment, execution may iacue. 

Plaintiff may enforce liability on the bond by 
action*^ or motion,** according to the practice in 
the particular jurisdiction. It is necessary only to 
file a copy of the recognizance.** Where the judg¬ 
ment is assigned after^ a bond is given, but the as¬ 
signee is merely a nominal party acting for one 
of the judgment debtors, the assignee may sue 
thereon.*^ 

Issuance of execution on bond. In jurisdictions 
where, by statute, the bond is equivalent to a con¬ 
fession of judgment by the stayor for the amount 
of the judgment stayed, with interest and costs, 
see § 140 a supra, on the expiration of the stay, 
execution may issue against the stayor as well as 
against the original judgment debtor,** unless the 
bond fails to conform to the statute.*® However, 
it has been held that while such a bond is in the 
nature of a confession of judgment, and for some 
purposes is so considered, yet strictly considered 
it is not so,®^ and if the stay is not for the whole 
judgment it is void and cannot be enforced by ex¬ 
ecution.** If the principal is dead, an execution 
may issue against the stayor alone on a suggestion 


79m lia.—^Evans v. Nash, 3 Mart., N. 
S., 669. 

80. Pa.—^Arms Pocket-book & 

Leather Novelty Co. v, Posey, 40 
Pa.Super. 861. 

81. Ind.—Jones v. Swift, 94 Ind. 
616. 

88. Ill.—^Kotite v. Title Guaranty & 
Surety Co., 191 Ill.App, 555. 
llbooaatitiitloaaUty of law 

Surety is estopped to set up un- 
constitutionality of law under which 
stay was allowed.—^Daniels v. Tear- 
ney. W.Va., 102 U.S. 416, 26 L.B3d. 187 
—23 C.J. p 631 note 44. 

Tlmo of givtair bond 
Surety may not set up fact that 
bond was not given within time pre¬ 
scribed by law.—Walker v. Lott- 
Lewis Co.. 84 S.E. 195, 15 Ga.App. 
767. 

83. Ohio.-—Baker v. Morath, 40 Ohio 
St. 167. 

23 C.J. p 681 note 60. 

84. N.T.—Montrose v. Levenson, 
114 N.T.S. 136. 

85. Pa.—Caldwell v. Brindle, 11 Pa. 
29S. 


88. Ind,—Vincennes Nat. Bank v. 

Cockrum. 64 Ind. 229. 

23 C.J. p 631 note 54. 

87. Ill.—Millhouse v. Krotz, 184 Ill. 
App. 507. 

88. Pa.—^Winsor v. Farmers* & Me¬ 
chanics* Nat. Bank, 81 Pa. 304, 

23 C.J. p 632 note 66. 

88. Pa.—Jones v. Bomberger, 97 Pa. 
432. 

23 C.J. p 632 note 57. 

90. Ky.—Faught v. Byrne, Hard. 
330. 

91. Ohio.—^Whalon v. Glenn, 1 Ohio 
Dec., Reprint, 67, 1 West.L.J. 396. 

23 C.J. p 532 note 66. 

Flsadlv 

(1) Petition to enforce liability on 
bond given to secure stay pending 
new trial must show that case was 
one of which trial court had juris¬ 
diction and in which new trial was 
proper.—Edgarton v. Gill, 2 Ohio 
Dec., Reprint, 70, 1 West.L.Month. 
316. 

(2) Other cases see 28 C.J. p 682 
note 66 [cj. 

affsot of psodiag appeal 

Bond conditioned to pay state 
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court judgment on denial of motion 
for new trial is enforceable in action 
in federal court, notwithstanding ap¬ 
peal was pending and appellate 
court had stayed proceedings.—Mer¬ 
chants* Nat. Bank of Lowell v. Le- 
land, C.C.N.Y., 17 F.Cas.No.9,462, 38 
How.Pr. 31. 

98. W.Va.—^White v. Sydenstricker, 
6 W.Va. 46. 

23 C.J. p 633 note 67. 

93. Pa.—Jones v. Raiguel, 97 Pa. 
• 437. 

94. Pa.—Shaw v. McClellan, 1 Pa.L. 
J.R. 384, 2 Pa.L.J. 387. 

23 C.J. p 633 note 69. 

96. Neb.—State v. Fleming, 32 N.W. 
73, 21 Neb. 321. 

23 C.J. p 633 note 71. 

98. Tenn.—^Apperson v. Smith, 6 
Sneed 872. 

23 C.J. p 531 note 51. 

97. Ind.—Eberwine v. State, 79 Ind. 
266. 

28 C.J. P 633 note 72. 

98i Ind.—^Vincennes Nat. Bank v. 
Cockrum, 80 Ind. 366. 
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made of the principars death.*^ Scire facias may 
issue to obtain such an execution.^ 

§ 141. —— Effect of Stay 

A stay of oxoeutlon usually operates on all subeoquont 
proetodings within the scope of the stay order; an execu¬ 
tion cannot Issue pending the stay. The authorities differ 
as to the right of defendant to dispose of his property 
pending the stay, and as to the effect of the stay on the 
levy or Hen of the execution. 

A Stay usually operates on all subsequent pro¬ 
ceedings,2 within the purpose of the stay order.® 
Thus a sale made after a stay has been effected 
is void;^ and a subsequent levy will be vacated 
on motion.® However, the stay does not affect the 
binding force of the judgment itself,® and it does 
not discharge the obligation.7 

Other holdings with respect to the effect of a 
stay are that if the stay does not bind plaintiff, it 
does not bind the officer,® and a stay by order of 
court prevents the execution from becoming dor¬ 
mant.® Removal of the case to the supreme court 
does not affect the stay.^® 


The granting of a debt moratorium does not 
nullify a writ of fieri facias but merely suspends it 
during the moratorium period, which time is not 
to be computed in determining the expiration date 
of the writ.ii 

Disposal of debtor^s property. While some au¬ 
thorities hold that when a stay is granted it is as¬ 
sumed, or an order is implied, that the party grant¬ 
ed the stay will do'Clothing to impair his financial 
responsibility and the rights of the other party,!® 
there is also authority for the view that no such 
order is implied.!® 

On lien, levy, and priority. It is generally held 
that the levy and lien of an execution,!^ and the 
right of the officer to hold possession of personal 
property levied on,i® are not affected by an order 
staying execution. Thus the writ docs not lose its 
priority by a stay.!® 

In some jurisdictions, however, a stay of execu¬ 
tion will release a levy theretofore made and free 


99. Ark.—Stevenson v. McKissick. 

12 Ark 394. 

23 C.J. p 633 note 74. 

1. Ind.—Smith v. Smith, 8 Blackf. 
59. 

23 C.J. p 533 note 75. 

2. Mont.—Plaisted v. Nowlan, 2 
Mont. 359. 

23 O.J. p 533 note 77. 

Psniou protactad bp atap 

(1) Where execution Is stayed as 
to only one defendant it may be en¬ 
forced a«rainst the others.—Merri- 
fleld V. Western Cottage Piano & Or¬ 
gan Co.. 144 Ill.App. 289. 

(2) Where stay is as to principal 
only, execution may be enforced 
against surety.—Williams v. Ken¬ 
nedy. 67 S.E. 821, 134 Oa. 339. 

(3) However, where stay is en¬ 
tered on Judgment against principal 
and surety it is prima facie stay 
for all parties.—Stephens v. Taylor, 
Tenn.Ch.A., 46 S.W. 228. 
axMUtioas for debt and costa 

Where separate executions for 
debt and costs are provided for by 
statute, stay of execution for debt 
does not stay execution for costs.— 
Greenwood v. McGilvray, 120 Mass. 
616. 

3. S.D.—Frederick First Nat. Bank 
V. Mcllvaine, 142 N.W. 468, 32 S.D. 
177. 

2S C.J. p 633 note 73. 

8tap of oaxlier writ 
Stay of earlier writ does not af¬ 
fect levy on another writ which is 
then in officer's hands.—Miller v. 
Westerhoff. 14 Pa.Super. 604. 

■tap aa to partionlar pvoportp 
Staying sale of property levied on 
does not prevent levy on other prop¬ 


erty.—Southern Bank v. White, 1 
Duv., Ky., 290. 

4. Tex.—McConnell v. Liibecap, Civ, 
App.. 38 S.W.2d 408. 

WVa.—August V. Gilmer, 44 S.E 
143, 53 W.Va. 66. 

5. N.J.—Korn v. Coombs, 142 A. 16 
6 N.J.Mlsc. 376. 

Quashing or setting aside levy see 
supra S 109. 

Burden of provtag that levy was 
subsequent to stay is on moving 
party.—Korn v. Coombs, 142 A. 16, 
6 N.J.Mlsc. 375. 

6. Ind.—Burton v. Burton, 28 Ind. 
342. 

7- Tenn.—Davis v. Home Ins. Co., 
155 S.W. 131. 127 Tenn. 330, 44 L. 
R.A.,N.S., 626. 

8. Ky.—Hogan v. Hisle, 4 Ky.L. 370. 
23 C.J. p 634 note 89. 

9. U.S.—In re Bruce, D.C.N.Y., 158 
123. 

10. Vt.—Perry v. Ward, 20 Vt. 92, 

11. La.—Williams v. Bush, App., 
184 So. 583. 

18. U.S.—Lineker v. Dillon, D.C. 
Cal., 276 F. 460. 

N.Y.—Fass & Wolper v. Burns, 31 
N.Y.S.2d 67, 177 Mlsc. 430—Ad¬ 
vance Piece Dye Works v. Zeller, 
270 N.Y.S. 487, 160 Misc. 908. 
Disposal of assets during stay of 
execution as contempt see Con¬ 
tempt 6 11. 

Beason for rule 

Stay of execution is granted de¬ 
fendant against whom judgment has 
been rendered to afford him an op¬ 
portunity of arranging either to pay 
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Judgment or to allow him sufficient 
♦ ime to determine what further pro¬ 
ceedings he deems necessary to pur- 
fue to protect his rights, and liti¬ 
gant is not justified in making use of 
f'tay for purpose of disposing of his 
property in order to avoid satisfac¬ 
tion of Judgment by levy under exe- 
fiutton.—Fass & Wolper v. Burns, 31 
N.Y.S.2d 67, 177 Misc. 430—Jedelkln 
V. Long, 278 N.Y.S. 464, 154 Misc. 
835. 

13. U.S.—Berry v. Midtown Service 
Corporation, C.C.A.N.Y., 104 F.2d 
107, 122 A.L.R. 1341, certiorari 

granted 60 S.Ct. 114, 308 U.S. 536, 
84 L.Ed. 452, certiorari dismissed 
60 S.Ct. 297, 308 U.S. 629, 84 L.Ed. 
625, criticizing Lineker v. Dillon, 
D.C.Cal., 276 F. 460. 

14L R.T.—Steere v. Stafford, 12 R.I. 
181. 

23 C.J. p 634 note 93. 

Spaolal diraotioa prsaervlag lieu 

Order staying execution but pro¬ 
viding that lien is to remain does 
not deprive creditor of lien.—Lat- 
sha V. Latsha, 23 Pa.Dlst. & Co. 224, 
40 Dauph.Co. 314—23 C.J. p 634 note 
93 [a]. 

▼aoatioa of levy peudiBg dispositloa 
of rule 

Levy antedating rule to show 
cause why Judgment should not be 
vacated will not be set aside pend¬ 
ing disposition of rule.—Korn v. 
Coombs. 142 A. 16, 6 N.J.Misc. 375. 

IS. N.Y.—Steffln v. Steffln, 4 N.Y. 
Civ.Proc. 179. 

la Pa.—^Reid v. Lindsey, 104 Pa. 
166. 

28 CJ. p 634 note 95, 
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the property from atty lien acquired thereby,!*^ and 
the officer should restore the property to the own- 
eri* who itiay sell it to whom he pleases.^® More¬ 
over, where the court, on the filing of a stay bond 
by defendant, orders the return of the property 
seized, the sheriff is justified in returning the prop- 
erty,*® even though the filing of the bond would 
not have authorized such return,*^ or the order 
directing its return .22 

In other jurisdictions a stay releases the levy so 
far as the levy being a satisfaction of the judgment 
is concerned.23 According to the practice in some 
states a supersedeas bond destroys the effect of a 
levy on personalty, the bond being considered secu¬ 
rity for the debt;2* but it is in no sense a merger 
of the original liability as it existed prior to the 

levy.25 

Where the court pursuant to statutory author¬ 
ization extends the time within which the debtor 
may pay the debt, a sale of the levied property a 
reasonable time before the return day of the execu¬ 
tion as extended is not invalid but such sale 
cannot affect the right of the debtor to satisfy the 
debt on the return day.27 

A stay of execution in the entry of the judgment 
suspends the running of the statute limiting the 
duration of the judgment lien until the expiration of 
the stay, even though the stay is longer than the 
period of limitation.^® If the stay does not appear 
on the record, the time runs from the date of the 
judgment.2® 

Validity of writ issued pending stay. An execu¬ 
tion cannot be issued pending a stay of execution,®® 


83 C.J.I 9 . 

except where otherwise provided by statute, as 
in case of failure to furnish additional security as 
required by the court under statutory authority.®^ 
In some jurisdictions an execution issued within 
the period of the stay is voidable,®® while in others 
it has been held void;®® but there is a presump¬ 
tion that the writ was not issued while the stay 
was in effect.®^ 

Under proper circumstances exemplary damages 
may be recovered from plaintiff for the issuance 
of execution pending the stay;®® but the recogni¬ 
zance of defendant is *not thereby discharged.®® 
The fact that a surety gave bond to take advantage 
of the insolvent laws,*7 or that he died before the 
end of the stay and defendant did not furnish ad¬ 
ditional security,®® is no reason for the issuing of 
execution before the end of the stay. 

§ 142. Quashing Execution 

A motion to quaoh an execution It equivaient to a 
motion to eet aeide or recali the writ. Tender of the 
amount of the Judgment ie not a condition precedent. 

A motion to “quash” an execution has been said 
to be the same as one to “set aside” or “recall” the 
writ.®® 

However, quashing the writ of execution is to be 
distinguished from setting aside or quashing the 
levy, return, and sale had thereunder,^® considered 
respectively supra § 109, infra §§ 325 and 230-242. 

Conditions precedent, A judgment debtor is not 
required to allow his property to be sacrificed un¬ 
der excessive or incorrect execution merely be¬ 
cause he cannot tender the amount actually owing 
on the judgment. 


17. N.CJ.—^Hamilton v. Henry. 27 N. 
C. 218. 

la Va.—Rucker v. Harrison, 6 
Munf. 181, 20 Va. 181. 

19. N.C.—^Hamilton v. Henry, 27 N. 
C. 218. 

aoi Cal.—^Plrat Nat. Bank v. McCoy, 
297 P. 671, 112 CaLApp. 665. 

ai. Cal.—First Nat. Bank v. McCoy, 
supra. 

WlBg dnziac psilod foy qlijeotioBJi 

Filing of bond to stay execution 
does not authorize sheriff to release 
property levied on, unless Judgment 
creditor fails to object to sufficiency 
of sureties for five days.—^First Nat. 
Bank v. McCoy, supra. 

aa Cal.—^Flrst Nat. Bank v. McCoy, 
supra. 

Preaaataze 

Order directing sheriff to return 
property to Judgment debtor was 
premature where it was made before 
expiration of period during which 
creditor could object to sureties on 


bond.—First Nat. Bank v. McCoy, 
supra. 

2a Cal.<>-Mulford v. Estudlllo, 82 
Cal. 131. 

94. Miss.—Parker v. Dean, 45 Miss. 
408. 

Tenn.—Fry v. Manlove, 1 Baxt. 256, 
26 Am.R. 775. 

25. Tenn.—Fry y. Manlove, supra. 
96. Pa.—^Derr v. New York Joint 
Stock Land Bank, 6 A.2d 899, 835 
Pa 309. 

27. Pa.—Derr v. New York Joint 
Stock Land Bank, supra. 

Sa U.S.—Mercantile Trust Co. v. 
St. Louis & S. F. R. Co., C.C.Ark., 
69 F. 193. 

23 C.J. p 634 note 8. 

aa Pa—Bombay v. Boyer, 14 Serg. 

ft R. 258, 16 Am,P. 494. 

3a Cal.—^Holcomb v. Juster, 179 P. 

446. 39 CaLApp. 462. 

23 C.J. p 534 note 6. 

81. Tenn.—Rothckilds v. Forbes, 2 
Helsk. 18. 

28 G.J. p 684 note 7. j 
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32. Minn.—^Wickstrand v. Pure Oil 
Co., 198 N.W. 811, 169 Minn. 263. 

23 C.J. p 534 note 8. 

3a Pa.—Milliken v. Brown. 10 Serg. 
ft R. 188. 

23 C.J. p 634 note 9. 

34. Stay by agreemsat 

Miss.—Jones v. Bailey. 6 Miss. 664. 

3a Pa.—^Milliken v. Brown, 10 Serg. 
ft R. 188. 

3a Pa—Milliken v. Brown, supra 
I 23 C.J. p 634 note IS. 

37. Pa.—Warner v. Bancroft, 2 
Miles 96. 

3a Pa.—^Wrigglns v. Stevens, 2 
! Miles 427. 

39. Okl.—^Lexington Land Co. v. 
Ambrister, 64 P.2d 708, 179 Okl. 
86 . 

28 C.J. p 685 note 18. 

4a Tex.—Scott v. Allen, 1 Tex. 608. 

4X. Tea—Harris v. Ware, Clv.App., 
144 S.W.2d 647, tfSO, citing Oorpus 
9tuia 
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§ 143. Grounds 

a. In general 

b. Want of authority to issue 

c. Attack on judgment 

d. Matters of defense to action 

e. Discharge or satisfaction of judg¬ 

ment 

,f. Irregularities in writ generally 

g. Variance between judgment and writ 

h. Acts of officers 

s. In General 

Generally a writ of execution will be quaehed if it 
hae been improvidently or Irregularly laeued or If It would 
be illegal or inequitable to permit Ite further use. 

To justify the quashing of a writ of exeaition 
there must, of course, be sufficient ground there- 
for.^2 As a general proposition, the writ will 
be quashed or recalled if it would be iljegal or in¬ 
equitable to permit its furt her use or enforcement,f^ 
or whenever it is made to appear that it has been 
improvidently or irregularly issued,/^r that it is 
informal or defective in some matter of substance, 
as, for instance, where it has been issued for or 
against the wrong party,^^or against the wrong 
property,^®/or on a different judgment from the 
one in which the execution issued.^ ^ However, 
mere clerical errors or mistakes which have not re¬ 
sulted, and cannot result, in injury to the party 
complaining are not sufficient to justify the quashal 
of the writ, and the court in such instances will 


cither deny the motion or allow an amendment 
.where the writ is readily amendable and leave is 
asked to amend.^^ 

As a general rule the quashal of an execution 
presupposes the right of the party entitled to the 
execution to have it again issued.^^ 

As discussed infra § 144 a, if the court has im¬ 
properly made an order directing execution to is¬ 
sue, it will on motion recall the execution, although 
the o rder is appealable. 

The garnishment of the execution defendant for 
the judgment debt has been held a sufficient 
ground.^P 

Violation of agreement as to issuance of execu¬ 
tion is a ground for quashing it,6i but where, after 
reasonable time, the agreement has not been car¬ 
ried out on the part of defendant, a rule to set 
aside the writ will be dischargcd.52 

Removal of grounds. Where, on the hearing 
of a motion to quash a voidable execution, it ap¬ 
pears that the matter which caused its original 
issuance to be erroneous or irregular has been re¬ 
moved, the court will deny the motion.^^ 

b. Want of Authority to Issue 

Want of authority In Its Ittuance Is ground for quash¬ 
ing a writ of execution. 

As a general rule, the writ may be quashed 
where it was issued without authority,^^ either stat- 


42. Cal.—Demens v. Huene. 266 r. i 
389. 89 Cal.App. 748—Brown v. Pa¬ 
cific Coast Agency, 200 P. 977, 63 
Cal.App. 788. 

Ill.—Tracey v. Shanley, 36 N.E.2d 
753. 311 Ill.App. 529. 

Mo.—Farrell v. KIngshighway 
Bridge Co.. App., 117 S.W.2d 693. 
N.C.—Abernethy Land & Finance Co. 
V. First Security Trust Co., 196 S. 
E. 340, 213 N.C. 369. 

W.Va.—Arnold v. Given, 5 W.Va. 
267. 

Discretion of court as factor see in¬ 
fra fi 144 h. 

Absenoe of aotloe of aaBlgBrneat of 
judgment 

Transcript execution in favor of 
assignee of Judgment was not vul¬ 
nerable to motion to quash on 
ground that defendant had no notice 
of assignment, of judgment, where 
assignment was theretofore attached 
to Justice docket and original trans- 
script containing assignment filed 
for record.—Weaver v. Mitchell, Mo. 
App., 107 S.W.2d 946. 

IBotivo for execution is no ground 
for vacating. 

Ill.—^Kane County Bank & Trust Co. I 


V. Winterhalter, 8 N.E.2d 894, 286 
Ill.App. 621. 

Pa.—Stofflett V. Kress, 21 A.2d 31. 

342 Pa. 332. 

Other aotioai pending 
In action on note, mere fact that 
plaintiff had another pending action 
predicated on contract constituting 
part consideration for note was not 
sufficient ground to recall execution 
issued on judgment for defendants 
on their cross petition for damages 
because of defects in plaintiff's con¬ 
struction of building under such con¬ 
tract.—Rodberg v. Bversole, Ohio 
App., 86 N.E.2d 851. 

43. Ill.—Sandburg v. Papineau, 81 
Ill. 446—Commercial Nat. Bank v. 
Stoddard, 70 Ill.App. 79. 

44. Cal.—Creditors* Adjustment Co. 
V. Newman, 197 P, 834, 185 Cal. 
609—Associated Oil Co. v. Mullin, 
294 P. 421, 110 Cal.App. 386. 

]^e.—Bean v. Ingraham, 168 A. 294, 
130 Me. 47. 

Mo.—Wenlger v. Wenlger, App., 82 
S.W.2d 773, 774, citing Oorpua 
ris. 

23 C.J. P 536 note 28. 

46. Ky.—Sayer v. Samuel, 6 Ky.Op. 
796. 


46. Pa.—Commonwealth v. Lacy, 16 
Pa.Dist. 199. 

47. Ky.—Sayer v. Samuel, 6 Ky Op. 
796. 

48. Ill.—Perkins v. Webb, 67 Ill. 
App. 474, affirmed 48 N.E. 322, 169 
Ill. 86. 

23 C.J. p 536 note 34. 

49. Ky.—Sayer v. Samuel. 6 Ky.Op. 
796. 

60. Pa.—Ulrich v. Hower, 27 A. 243, 
3 66 Pa. 414. 

As ground for: 

Injunction see Garnishment 9 190, 
also 28 C.J. p 267 notes 94, 95, p 
268 note 4 [c]—23 C.J. p 561 
note 22, p 562 note 36. 

Stay see supra S 139. 

61. N.Y.—Jackson v. Davis. 18 

Johns. 7. 

N.C.—Wood V. Bagley, 34 N.C. 83 -t- 
Cody V. Quinn, 28 N.C. 191, 44 Am. 
D. 76. 

28 C.J. p 636 note 40. 

68. Pa.—Carrlck v. Dougherty, 1 
Phila. 399. 

63. Ariz.—Mosher v. Ganz, 25 P.2d 

555, 42 Ariz. 314—^Douglass v. 

Neel, 247 P. 132. 30 Arts. 376. 

64. Mo.—^Wenlger v. Wenlger, App., 
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utory or decretal,** as where it is issued by a per¬ 
son who has no authority to issue it,** or where 
there is no order, decree, or judgment as a basis 
therefor,*7 or, as is discussed infra in subdivision 
c of this section, where the order, decree, or judiP: 
ment i s yoid^ or where unauthorized by the judg¬ 
ment,** or in case of the failure to file a transcript 
of the judgment of the justice where execution is 
issued from a higher court.®* 

That the execution has issued after appeal from 
the judgment has been duly taken and perfected 
is ground for quashing the writ.*® So, where an 
appeal from the judgment has been taken and an 
undertaking given for a stay of proceedings, an ex¬ 
ecution issued upon the judgment may be set aside 
on motion.*! However, an order of execution will 
not be vacated merely because subsequently de¬ 
fendant filed an appeal bond which was approved.** 

If plaintiff and sheriff have been enjoined from 
executing the original fieri facias, an alias issued 
after* the injunction will be quashed.** So an ex¬ 
ecution bearing teste after the death of plaintiff** 
or defendant,** where unauthorized, see supra § 
65, will be set aside, as will an execution irregu¬ 
larly issued after the lapse of a year and a day 
without proceeding by scire facias to revive it, or 
where the time allowed for its issuance by statute 
has elapsed, and it has been issued in contravention 


of statute without any motion or other proceeding 
to revive the judgment.** Where, however, the 
writ has been issued under circumstances such that 
plaintiff would have been entitled to leave of the 
court to issue it if he had made a formal applica¬ 
tion, the court may in its discretion refuse to set 
aside the execution.**^ 

It is not a ground for quashal that a defendant 
corporation is in process of voluntary dissolution, 
no permanent receiver having been appointed, since 
the creditor is entitled to any benefits derived from 
an execution up to the time of the appointment of 
a permanent receiver.** 

Premature issuance of writ. It has frequently 
been held to be a ground for quashing the writ that 
it was issued prematurely or before the perform¬ 
ance of acts required to be done before its i<;su- 
ance;*® but an execution which has been prema¬ 
turely issued will not be quashed on motion where 
it appears that nothing has been done except what, 
at the time of making the objection to the writ, 
is authorized.^® 

c. Attack on Judgment 

Mere errors or Irreguleritlet In the Judgment or the 
proeeedinge leading up thereto do not ordinarily conati- 
tute a ground for quashing the execution on motion. The 
writ may be thus quashed If Ihe Judgment has been ren¬ 
dered without Jurisdiction or Is otherwise null and void. 


82 S.W.2d 773, 774, citing Ooxpiis 
Juris. 

Va.—Broyhill v. Dawson, 191 S.E. 

779, 168 Va. 321. 

23 C.J. p 636 note 43. 

▲stliorltj revoked 

Cal.—Creditor’s Adjustment Co. v. 

Newman, 197 P. 334, 186 Cal. 609. 
Zssua&oe witkont leave of court 
It is ground for quashing the writ 
that it was Irregularly Issued with¬ 
out leave of court, where leave is 
required. 

Va.—Shackelford v. Apperson, 6 
Gratt. 461, 47 Va. 461. 

W.Va.—State v. Brookover, 18 S.E. 
476, 38 W.Va. 141. 

5S. Cal.—^Montgomery v. Meyer- 

stein, 231 P. 730, 195 Cal. 37. 

66. Mo.—State ex rel. Ross, and to 
Use of Drainage Diet. No. 6 of 
Pemiscot County v. Juden, App., 
110 S.W.2d 865, followed in State 
ex rel Ross, and to Use of Drain¬ 
age Dist. No. 6 of Pemiscot Coun¬ 
ty, V. Juden. App., 110 8.W.2d 868 
(first case). State ex rel. Ross, and 
to Use of Drainage Dist. No. 6 of 
Pemiscot County, v. Juden, App., 
110 S.W.2d 868. (second case). 
State ex rel. Ross, and to Use of 
‘ Drainage Dist. No. 6 of Pemiscot 
C!ounty, v. Juden. App., 110 S.W. 
3d 869, and State ex rel. Ross, and 


to Use of Drainage Dist. No. 6 of 
Pemiscot County, v. Juden, 110 S. 
W.2d 870--Weniger v. Weniger, 
App., 32 S.W.2d 773. 

23 C.J. p 636 note 44. 

57. Mo.—^Weniger v. Weniger, App., 
82 S.W.2d 773, 774, citing Corpus 
Juris. 

I 23 C.J. p 636 note 45. 

68. Mass.—City of Boston v. San- 
touosBO, 31 N.E. 572, 308 Mass. 202. 

Mo.—^Weniger v. Weniger, App., 32 
S.W.2d 773. 

28 C.J. p 536 note 47. 

69, W.Va.—Sterringer v. Mackie, 49 
S.E. 942, 67 W.Va. 63. 

60, Tex.—Inman v. Texas Liand & 
Mortgage Co., Clv.App.. 74 8.W.2d 
124. 

61, Or.—Bentley v. Jones, 8 Or. 47. 
66, Mich.—Castor v. Allegan Cir. 

Judge, 20 N.W. 60, 64 Mich. 318. 

28 C.J. p 635 note 86. 

66. La.—^Byrne v. Mitholf, 24 La. 
Ann. 297. 

23 C.J. p 636 note 49. i 

66 . Ala.—Moore v. Bell. 13 Ala. 469.! 
Md.—Trail v. Snouffer, 6 Md. 808. 

23 C.J. p 536 note 60. 

66, Miss.—Harrington v. O’Reilly, 
17 Miss. 216. 48 Am.D. 704. 

23 G.J. p 636 note 61, p 386 note 78. 
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The faot that one of defendants 

died is not sufficient ground to set 
aside the execution at the instance 
of defendant.—Lucas v. Johnson, 6 
How.Pr.. N.Y.. 121. 

66, W.Va.—State v. Brookover, 18 
S.E. 476, 38 W.Va. 141. 

23 C.J. p 636 note 63. 

67, N.Y.—Frean v. Garrett, 24 Hun 
161. 

23 C.J. p 536 note 64. 

66, N.Y.—^Pox V. Union Turnp. Co.. 
76 N.Y.S. 464, 87 Misc. 308. 

68, Mo.—^Weniger v. Weniger, App., 
82 S.W.2d 778. 

23 C.J. p 687 note 66. 

70. Vt.—Hapgood v. Goddard, 26 Vt. 
401. 

23 C.J. p 637 note 67. 

Amendment of return on prior exe- 
eution 

Although better practice might 
dictate that sherifTs erroneous re¬ 
turn on writ of fieri facias be cor¬ 
rected before another writ is issued, 
where new writ was issued and it 
was established contradictorily with 
debtor that creditor was entitled to 
it, issuance of new writ is not so 
irregular as to require that it be 
quashed.—^Louisiana Western Lum¬ 
ber Co. V. Stanford, 166 So. 428. 160 
La. 876. 
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Mete errors or irreg^ularities in the judgment 
or the proceedings leading up thereto and which 
may and should be availed of on jtppe al or writ 
of error do not ordinarily constitute grounds for 
quashing the execution on motion."^^J^^he jurisdic¬ 
tion not being questioned, and the judgment not 
having been reversed, vacated, or set aside, such 
a motion would constitute' a co llatera l attack on 
it.72 It is, however, ground for quashing the writ 
that the judgment on which it was issued was 
rendered w itjhout juri sdiction or is oth erwis e ab¬ 
solutely, null and void, the defendant in such -case 
not being confined to a bill in equity for relief 
against the judgment.73 

Applying these rules, it is held that the rendi¬ 
tion of a judgment for a greater amount than that 
to which plaintiff was entitled would not be a 
ground for quashing the execution.So an ob¬ 
jection that the declaration, petition, or complaint 
did not state a cause of action,76 or an objection 
that there has been a mistake as to the parties,7® 
or that the verdict is not responsive to the issue,77 


or that the judgment was not authorized by the 
vcrdict76 cannot be made on a motion to quash. 

Judgment transcribed from justice of the peace. 
Errors and irregularities in a justice's court which 
are not jurisdictional in their nature cannot be 
made a ground for a motion to quash an execution 
issued on the transcript of a judgment out of the 
court of record where the transcript was filed.79 
However, it is gqod ground for quashal that the 
proceeding before the justice was a nullity on ac¬ 
count of lack of jurisdiction,60 or that a condition 
precedent to the filing of the transcript in the 
court of record had not been fulfilled.®^ 

d. Matters of Defense to Action 

Matters of defense available at time of the trial of 
the action do not constitute grounds for quashing the 
execution. 

An execution will not be vacated on account of 
any defense which could have been made at the 
time of the trial.®^ This includes a plea of dis¬ 
charge in bankruptcy®® or of a discharge as an 


71. Cal.—Creditors' Adjustment Co. 
V. Newman. 197 P. 334. 185 Cal. 
609—Associated Oil Co. v. Mullin, 
294 P. 421. 110 Cal.App. 385. 

Miss.—Jackson v. Redding, 138 So. 
295. 296. 162 Miss. 323, citing Cor¬ 
pus STurls, and suggestion of error 
overruled 189 So. 317, 162 Miss. 
323. 

Mo.—Hoffman v. Hogan, 162 S.'W.2d 
1046—Butler Bros. v. Cantwell, 
App., 287 S.W. 794. 

Wyo.—Lawer Auto Supply Co. v. 
Teton Auto Co., 284 P. 1001, 1003. 
41 Wyo. 263, 67 A.L..R. 1492, cit¬ 
ing Corpus Juris. 

23 C.J. p 537 note 58. 

Want of, or dofsot la, sorvlcc o^ 
Bunmons / 

(1) Insufficiency of service of the 
summons is no ground to quash exe¬ 
cution where defendant knew of ac¬ 
tion at time of Judgment and made 
no defense.—Looney v. West Vir¬ 
ginia Hardwood Co., 168 S.E. 138, 113 
W.Va. 386. 

(2) Want of service is no ground 
for quashing execution where the 
Judgment was valid on its face, and 
it did not appear that defendant had 
any valid defense thereto.—Flowenr 
V. U. S. Fidelity & Guaranty Co., 117 
S.W. 547, 89 Ark. 506. 

(8) Where a Justice of the peace 
appoints a private person as special | 
deputy for the service of summons, | 
return of such person is not con¬ 
clusive, but is merely prima facie 
evidence of fact of service, and is 
open to attack by motion to quash 
execution, after transcript has been 
filed In circuit court and execution 


issued thereon.—Jones v. Overall. 13 
S.W.2d 581, 223 Mo.App. 266. 
Judgment not appealed 

Setting aside execution issued on 
Judgment from which no valid ap¬ 
peal wa s tak en was held erroneous. 
—Betts V. ^Young Men^ Christian 
Ass'n, 88 Pa.Super. 568. 

Zndireot attack on verdict 

Court cannot at subsequent term 
set aside Judgment for error of law 
or indirectly mold verdict by setting 
aside execution.—Betts v. Young 
Men’s Christian Ass'n, supra. 

72. Cal.—Adams v. Bell. 27 P.2d 
757, 219 Cal. 503, citing Corpus 
Juris. 

Mo.—Hammett v, Hatton, 176 S.W. 

1078, 189 Mo.App. 567. 

Wyo.—Lawer Auto Supply Co. v. Te¬ 
ton Auto Co., 284 P. 1001, 1003. 41 
Wyo. 263. 67 A.L.R. 1492. citing 
Corpus Juris. 

34 C.J. p 624 note 84. 

73. Cal.—Associated Oil Co. v. Mul¬ 
lin. 294 P. 421, 110 Cal.App. 385. 

Miss.—Jackson v. Redding. 138 So. 
295, 162 Miss. 323. suggestion of 
error overruled 139 So. 317, 162 
Miss. 323. 

Mo.—State ex rel. and to Use of Bair 
V. Producers Gravel Co., Ill S.W.2d 
621, 341 Mo. 1106—Dewey v. Union 
Electric Light & Power Co.. App., 
83 S.W.2d 203— Weniger v. Weni- 
ger, App., 32 S.W.2d 778—Butler 
Bros. V. Cantwell. App., 287 S.W. 
794. 

28 C.J. p 637 note 60. 

Judiriuoat obtained by fraud 

Ga.—Kelsey v. Wyley, 10 Ga. 871. 

74. Tenn.—Dorman v. Benham Fur-J 
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niture Co., 62 S.W. 38, 102 Tenn. 
303. 

23 C.J. p 538 note 61. 

76. Cal.—Edwards v. Hellings. 37 P. 
218, 103 Cal. 204. 

23 C.J. p 538 note 62. 

76- Ala.—Shorter v. Mims. 18 Ala. 
656. 

Md.—Jones v. George, 30 A. 635. 80 
I Md. 294. 

Mo.—Henry v. Gibson, 55 Mo. 670. 

77. Mo.—Hodgson v. Banking House, 
9 Mo.App. 673. 

78. Mo.—^Hodgson v. Banking House, 
supra. 

79. Mo.—Grissom v, Allen, 10 Mo. 
303. 

23 C.J. p 538 note 66. 

80L W.Va.—Rousey v. Stilwagon, 74 
S.E. 732, 70 W.Va. 670. Ann.Cas. 
1914A 1084. 

23 C.J. p 638 note 67. 

Defect iu service of summons as 

ground, see supra note 71. 

81. Mo.—Johnson v. Latta, 84 Mo. 
139. 

23 C.J. p 538 note 68. 

88 . Mo.—Scientific American Club 
V. Horchitz, 161 S.W. 476, 168 

Mo.App. 35. 

Pa.—Kennett Square Nat. Bank v. 

Pierson, 2 Chest.Co. 320. 

Defense to action not considered 
Cal.—Creditors' Adjustment Co. v. 
Newman, 197 P. 334. 186 CaL 609. 

83. Ala.—Ewing v. Peck, 17 Ala. 
339. 

23 C.J. p 638 note 70. 
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insolvent.^* However, as discussed infra subdivi¬ 
sion e of this section, if the discharge is not ob¬ 
tained until subsequent to the entry of judgment, a 
motion to quash is proper. 

e. Discluurge m Satisfaction of Judgment 

Tht discharge or satisfaction of the Judgment Is gen¬ 
erally ground for quashing the writ. 

It is ground for quashing an execution that be¬ 
fore it was issued the judgpnent which is relied on 
as authority for its issuance had been paid or oth¬ 
erwise satisfied.®^ So payment or satisfaction aft¬ 
er the issuance of the writ is a ground for its 
quashal.86 

A mere tender of payment, however, will not 
authorize the court to quash the execution, unless 
the money is paid into court or the tender is oth¬ 
erwise made good;**^ nor will an attachment of 
money of defendant in the hands of a third person, 
where nothing is realized thereon,®® or a deposit 
of money with the Sheriff conditioned to abide the 
outcome of an action by the debtor against the ex¬ 
ecution plaintiff®® furnish any ground to set aside 


tht execution; and where an officer^ without au¬ 
thority, receives depreciated currency in payment 
of the execution, the court will refuse to quash 
second writ.®® 

Pari payment. Where the judgment has been 
paid or satisfied in part, it is proper to quash or 
supersede the writ except as to the amount remain¬ 
ing due,®i but the quashal of the writ in its en¬ 
tirety is not authorized.®® 

Discharge, A discharge of the judgment or 
judgment debtor as by a discharge in bankruptcy 
constitutes ground for quashing the execution.®® 

f. Irregularities in Writ Generally 

Defects or Irregularltlee In the writ of execution 
rendering it void are grounds for quashing the writ, as 
are Irregularities rendering the writ voidable If not sub¬ 
ject to amendment. 

Errors or defects in a writ of execution which 
render it void are available as grounds for quash¬ 
ing or setting aside the writ.®^ So omissions or 
irregularities which merely render the writ void¬ 
able also constitute grounds for quashing the writ,®® 


84. N.J.—Linn v. Hamilton, 34 N.J. 
Law 306. 

80. Cal.-—Kelly v. Young, 68 P.2d 
1016. 21 Cal.App.2d 181. 

Mo.—State ex rel. Robs, and to Use 
of Drainage Diet. No. 6 of Pemiscot 
County, V. Juden, App., 110 S.W. 
2d 866, followed in State ex rel. 
Ross, and to Use of Drainage Diet. 
No. 6 of Pemiscot County v. Juden, 
App., 110 S.W.2d 868, first case. 
State ex rel. Ross, and to Use of 
Drainage DIst. No. 6 of Pemiscot 
County V. Juden, App., 110 S.W.2d 
868, second case. State ex rel. Ross, 
and to Use of Drainage Dlst. No. 6 
of Pemiscot County v. Juden, App., 
110 S.W.2d 869 and State ex rel. 
Ross, and to Use of Drainage Dist. 
No. 6 of Pemiscot County v. Ju¬ 
den, App., 110 S.W.2d 870—Weni- 
ger v. Weniger. App., 32 S.W.2d 773. 
Okl.—Richardson v. Marrs, 110 P.2d 
606. 

23 C.J. p 540 note 8. 

AsslgiimMLt of JudgmOBt 
On motion by motor carrier to 
quash execution issued on Judgment 
against carrier, which shipper had 
assigned to carrier's insurer "for 
value received," the Inference arose 
that judgment was paid in money 
and hence trial court did not err 
In sustaining motion to quash on 
ground, as contended by insurer, that 
motion pleaded a payment of the 
judgment and that there was no 
proof of payment.—Schuchman v. 
Roberts. 188 S.W.2d 1080. 234 Mo.App. 
609. 

flatisfaotloa by garcty 

Pa. —Grant v. Grant, 80 Brie Co. 244. 


86. Mo.—State ex rel. Lane v. Mont¬ 
gomery. 17 S.W.2d 686. 223 Mo. 
App. 492. 

23 C.J. p 640 note 9. 

87. Va.—Shumaker v. Nichols, 6 
Gratt. 692. 47 Va. 692. 

Joint judgment 

When two persons own a Judgment 
in equal shares and one has been 
paid In full for his one-half interest 
and claims nothing further, and ex¬ 
ecution is Issued for more than one- 
half of the Judgment, and Judgment 
debtors tender full one-half of Judg¬ 
ment which other Judgment creditor 
is entitled to collect with proper in¬ 
terest and costs, it is proper to recall 
execution.—Richardson v. Marrs, Okl., 
110 P.2d 606. 

Sa Pa.—Grove v. Nes, 11 York Leg. 
Rec. 9. 

89. La.—Richardson v. Gurney, 8 
La. 265. 

9a U.S.—Griflin v. Thompson, Miss., 
2 How. 244, 11 L.Bd. 263. 

91. Ill.—Sandburg v. Papineau, 81 
Ill. 446. 

23 C.J. p 640 note 14. 

98. Miss.—Morris v. Xiake, 17 Miss. 
621, 48 Am.D. 724. 

W.Va.—Williamson v. Ong, 1 W.Va. 
84. 

28 C.J. p 540 note 16. 
flatisfaotloa mm to omm of jndgmsnt 
dobtors 

Where Judgment creditor and as¬ 
signee of judgment fllod satisfactions 
thereof as to only one of two judg¬ 
ment debtors, in consideration of 
such debtor’s payment of sum lessi 
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than full amount of Judgment, su¬ 
perior court erred In granting other 
debtor's motion to recall writ of ex¬ 
ecution levied on her realty and sat¬ 
isfy Judgment as against her.—Rank 
of America Nat. Trust & Savings 
Ass'n V. Duer, Cal.App., 117 P.2d 
406. 

93. Cal.—Van Denburgh v. Goodfel- 
low, App., 112 P.2d 949. 

23 C..T. p 638 notes 73%, 76. 

Motion to quash as proper remedy 
on discharge of Judgment is consid¬ 
ered infra 6 144. 

94. Cal.—Montgomery v. Meyersteln, 
231 P. 730, 196 Cal. 37. 

95. Mo.—^W.’ '^sley v. Snow, 63 S. 

, W.2d 258, 331 Mo. 261. 

Va.—Broyhill v. Dawson, 191 S.E.* 
779, 168 Va. 321. 

23 C.J. p 639 note 96. 

Brronsoui dirsotlonji ns to sals 
j Mo.—^Wamsley v. Snow, 53 S.W.2d 
258, 331 Mo. 261. 

Oorrsotness must be ohallsugedf or 

the writ will be assumed correct.— 
Buchholtz V. Buchholtz. 132 S.W.2d 
208, 210, 175 Tenn. 87, citing Corpus 
Juris. 

VujugtUUd proviso 

A rule to set aside a writ of fieri 
facias under the deficiency Judgment 
act of July 2. 1937, 21 P.S. | 821a 
et seq, wherein the release of per¬ 
sonal liability contained a proviso 
that the release was to be null and 
void should the act be declared un¬ 
constitutional, was made absolute 
and' the writ Was quashed. There 
Is nothing in the act to justify such 
a safeguard to the execution plain- 
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unless it is subject to amendment, as discussed su¬ 
pra § 82. Thus an unauthorised indorsement on 
an execution,or the fact that it lacks a seal,^^ 
has been held not a ground for a motion to quash; 
but an execution issued with interest from the 
time of the judgment at a rate in excess of the stat¬ 
utory rate has been held subject to be set aside, 
as has a writ not subscribed by the party issuing 
it or by his attorney, as required by statute.*® 

For a consideration of the form and sufficiency 
of the writ of execution see supra §§ 69-84. 

Irregularities in direction for return. Unless no 
direction for the return of the writ is required^ 
the writ may be quashed for irregularities in the 
direction for its return,® as where it has been made 
returnable prematurely,® or where, in violation of 
statute, a term intervenes between its teste and the 
return day.^ 

The fact that the execution runs against exempt 
property is not ground for quashing the writ, where* 
the levy is limited to property not exempt.® How¬ 
ever it has been held proper to quash an execution 
when the property levied on was considered not 
subject to the lien of the execution.® 

g. Variance between Judgment and Writ 

An efsential and prajudfeial variance between the 
writ of execution and the Judgment ia a ground for quaah- 
fng the writ; but thia ia not ao ordinarily aa to a variance 
which conatitutea a mere Irregularity which may and 
ahouid be corrected by amendment. 

The writ may be quashed where there is an es¬ 


§ 143 

sential and prejudicial variance between the. judg¬ 
ment and the writ.^ In accord with the general 
rule, however, where there is only a clerical mis¬ 
take, the execution will not be quashed, but amend¬ 
ed so as to conform to the judgment,® unless the 
variance is so great that the execution cannot be 
identified with the judgment, in which case it must 
be quashed.® 

A variance between a judgment and the recital 
of it in the execution, which variance is immaterial 
and does not work any prejudice to the debtor, is 
not a ground for quashing the writ.i® 

Variance as to amount. It has frequently been 
held to be ground for quashing the writ that it 
does not correspond to the judgment in amount, es¬ 
pecially if the amount named in the execution is ex¬ 
cessive.^^ So it has been held that a writ may be 
set aside when issued for an amount less than the 
amount of the judgment.^® More frequently, how¬ 
ever, it is held that instead of setting aside the 
writ in its entirety, where it is more or less than 
the amount of the judgment, the court should 
quash it in part only and direct an amendment.^® 
So the fact that costs are erroneously taxed,or 
the failure of the writ to include deductions of 
credits,^® is held not to be ground for quashing the 
writ, although there are decisions to the contrary 
on the latter proposition.^® 

A variance as to the time from which interest 
is to be calculated has been held ground for quash- 
ing.iT 


tiff.—Commonwealth Trust Co. v. 
Kano. 86 Pittsb.Leg.J., Pa., 31, 61 
York Lcg.Rec. 164. 

96. Ala.—McDaniel v. Johnston, 19 
So. 35, 110 Ala. 626. 

23 C.J. p 539 note 98. 

97. Ark.—Hall v. r.«.ckmond. 6 S.W. 
610, 50 Ark. 113, 7 Am.S.R. 84. 

23 C.J. p 639 note 99. 

98. HI.—Mason v. Eakle, 1 111. 83. 
23 C.J. p 640 note 1. 

99. Wis.—Bonesteel v. Orvls, 23 Wis. 
506, 99 Am.D. 201. 

1. N.Y.—Carpenter v. Simmons. 24 
N.Y.Super. 860, 28 How.Pr. 12. 

а. Ala.—Powell V. Summers, 17 Ala. 
647. 

23 C.J. p 640 note 4. 

8. Ala.—Brown v. Hurt, 31 Ala. 146. 
28 C.J. p 540 note 5. 

4. N.Y.—Gibbons v. Larcom, 3 

Wend. 808. 

28 C.J. p 540 note 6. 

8 * Puerto Rico.—Kamos v. People, 7 
Puerto Rico Fed. 106. 

б. 111.—Easter v. Holcomb. 221 lU. 
▲pp. 485. 


7. Miss.—Jackson v. Reddingr, 138 
So. 395, 162 Miss. 323, sussestion 
of error overruled 139 So. 317, 162 
Miss. 323. 

Okl.—Jarecki Mfg. Co. v. Fleming, 
266 P. 628, 130 Okl. 95, 57 A.L..H. 
802. 

Pa.—Geraci v. Demer, 18 Pa.DlBt. & 
Co. 112. 

23 C.J. p 538 note 79. 

8. U.S.—Murphy v. Lewis, Super. 
Ark., 17 F.Cas.No.9,960a, Hempst. 
17. 

Ga.—Moue:hon v. Brown, 68 Ga. 207. 
Ky.—Horn v. Minor, 7 Ky.Op. 166. 

9. N.J.—Dawes v. Dawes, Sup., 43 
A. 984. 

23 C.J. p 639 note 81. 

10. Ky.—Graham v. Price, 8 A.K. 
Marsh. 622, 13 Am.D. 199. 

11. Miss.—Jackson v. Redding, 138 
So. 295. 296, 162 Miss. 828, citing 
Corpus Juris, and suggestion of 
error overruled 139 So. 317, 162 
Miss. 323. 

Okl.—^White V. Oklahoma Savings St 
Loan Ass’n, 253 P. 977, 124 Okl. 
24. 

Tex.—^Harris v. Ware, Clv^App., 144 
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S.W.2d 647, 650, citing Corpus Ju. 

ris. 

23 C.J. p 639 note 83. 

18. Ky.—Browns v. Julian, 6 J.J. 

Marsh. 312. 

23 C.J. p 539 note 84. 

13. Pa.—Geraci v. Lerner, 18 Pa. 
Dist. Sc Co. 112, 113, quoting Cor¬ 
pus Juris. 

23 C.J. p 639 note 86. 

EecLuest for amendment of execu¬ 
tion necessary.—Jackson v. Redding, 
138 So. 295, 162 Miss. 323. sugges¬ 
tion of error overruled 139 So. 817, 
162 Miss. 323. 

14. W.Va.—Deveny v. Cook, 73 S.E. 
921, 70 W.Va. 282. 

23 C.J. p 639 note 87—16 C.J. p 186 
note 9. 

15. Kan.—St. Louis Sc S. F. R. Co. 
v. Rierson, 16 P. 443, 38 Kan. 369. 

23 C.J. p 539 note 88. 

16. Ky.—Davie v. Long, 4 Bush 674. 
23 C.J. P 539 note 89. 

17. Ky.—Noe v. Conyers, 6 J.J. 
Marsh. 614. 
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Variance as to parties. Where the execution 
fails to follow the recitals and description of the 
parties in the judgment it may be a ground for 
quashing so a variance as to the parties, so 
great as to preclude identification of the judgment, 
is fatal on motion to quash.^^ However, so long 
as the writ can be identified with the judgment, a 
misrecital of the parties is not ground for quash- 
ing.20 Thus, if the writ is issued against one only 
of a plurality of defendants, the error may be cor¬ 
rected by amendment.^^ It has also been held that 
where an execution is issued against proper per¬ 
sons, and also against others, the additional names 
may be stricken out instead of quashing the writ,22 
although in some decisions this has been held 
ground for quashing the writ.23 Where a judg¬ 
ment is rendered in favor of a guardian, execution 
issuing in the name of the infant does not follow 
the judgment and may be quashed.^^ 

As to return. Designation in a writ of execu¬ 
tion for possession of property of a particular place 
for delivery of the property, although the judg¬ 
ment contained no such designation, has been con¬ 
sidered surplusage and no ground for quashing 
the execution, if the place of delivery was a rea¬ 
sonable and proper one.26 

h. Acte of OfBLcera 

The acte of the officer to whom the writ la directed 
do not ordinarily conatitute a ground for quaahlng the 
writ. 

While it has been said that the proceedings of 
the officer to whom the execution is directed are 
a proper subject of inquiry by the court on a mo¬ 


tion to quash or recall the execution, see infra § 
144„ it is usually held that the court has no power 
to vacate an execution for acts of omission or com¬ 
mission on the part of such officer after the writ 
had duly come to his hands.^^ Hence a levy on 
property not subject to the execution is not ground 
for quashing the writ,27 as where exempt land has 
been levied on or is about to be levied on,28 or 
where the property levied on is claimed by a third 
person.22 

It is not a ground for quashal that there are 
other lands in the hands of purchasers from de¬ 
fendant after the judgment and liable to contribute 
to the payment of the debt.20 

§ 144. -Jurisdiction and Proceedings 

a. Nature and form of remedy 

b. Jurisdiction and venue 

c. Who may move; parties 

d. Time 

e. Notice of motion 

f. Form and sufficiency of application 

g. Evidence 

h. Trial or hearing; matters considered 

i. Order 

j. Costs 

a. Nature and Form of Eemedy 

A motion in the original eause Is the usual and proper 
procedure to follow to obtain a recall or quashal of a 
writ of execution. 

The recall, setting aside, or quashing of a writ 
of execution is ordinarily and properly accom¬ 
plished by a motion in the original cause,and 


18. Ky.—Commonwealth v. Fisher, 2 
J.J.Marah. 187. 

IS. Pa.—Geracl v. Lemer, 18 Pa.Dl8t. 
ft Co. 112, 118, quoting Oorpna Ju- 
sie. 

23 C.J. p 639 note 91. 

50. Pa.—Oeraci v. Lemer, supra, 
quoting Ctorpne Jnxlg. 

23 C.J. p 589 note 92. 

81. U.S.—In re St. Albans First Nat. 

Bank. C.C.Vt., 49 F. 120. 

Pa.—Shaffer v. Watkins. 7 Watts ft 
S. 219—Geraci v. Lemer, 18 Pa. 
Diet, ft Co. 112. 

However it has been held that the 
writ must be quashed.—Boyken v. 
dtate, 3 Terg.. Tenn., 426. 

98. Ala.—Goodman v. Walker, 38 
Ala. 142. 

28 C.J. p 639 note 94. 

83. Ky.—Debard v. Crow. 7 J.J. 
Marsh. 7, 22 Am.D. 118—Morrel v. 
Bamer, 4 Lltt. 10—^Bridges v. Cald¬ 
well, 2 A.K.Marsh. 196. 

51. Ala.—Smith v. Knight, 11 Ala. 

618 . 


N.C.—Newsom v. Newsom, 26 N.C. 
381. 

86 . Okl.—Jarecki Mfg. Co. v. Flem¬ 
ing. 266 P. 628, 130 Okl. 96, 57 A. 
L.R. 802. 

86 . Cal.—^Associated Oil Co. v. Mul- 
lin, 294 P. 421, 424, 110 Cal.App. 
386. citing Corpus Juris. 

23 C.J. p 640 note 16. 

87. Cal.—Associated Oil Co. v. Mul- 
lin. 294 P. 421, 110 CaLApp. 386. 

Pa.—^Tradesmen's Bldg, ft Loan Ass'n 
V. Maher, 9 Pa.Super. 340, 43 Wkly. 
N.C. 422. 

JMsBfdaat obtalalag woaundt 
That sheriff, directed to satisfy 
Judgment from judgment debtors’ 
property, levied on property of de¬ 
fendant obtaining nonsuit did not 
justify court in quashing execution.— 
Associated Oil Co. v. Mullin, 294 P. 
421, 110 CaLApp. 886. 

88. Cal.—Associated Oil Co. v. Mul¬ 
lin, supra. 

28 G.J. p 641 note 18. 


89. Okl.—Lexington Land Co. v. Am- 
brister, 64 P.2d 703, 179 Okl. 86. 

28 C.J. p 641 note 19. 

38, U.S.—^Wilson ’ V. Hurst, Pa., 30 
F.Cae.No.17,808. Pet.C.C. 140. 

23 C.J. p 641 note 20. 

31. Mass.—City of Boston v. San- 
tosuosso, 31 N.E.2d 672, 308 Mass. 
202 . 

N*.C.—Abemethy Land ft Finance Co. 
V. First Security Trust Co., 196 
S.E. 340, 213 N.C. 369. 

Va.—Broyhill v. Dawson, 191 S.E. 

779, 168 Va. 321. 

28 C.J. p 642 note 42. 
ftetioa troatod as motion 

An independent action to restrain 
levy and sale under execution is¬ 
sued on judgment against plaintiff 
and to have judgment canceled of 
record should have been treated as a 
motion in the original cause, to the 
end that the issues raised by the 
: pleadings could be determined and 
the rights of the parties adjudicat- 
led.—^Abemethy Land ft Finance Co. 
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not by independent action,whether the applica¬ 
tion is by a party to the action or by a third per¬ 
son prejudicially affected.^^ However, such a mo¬ 
tion has been said to be a hew and original pro* 
ceeding.3^ A motion to quash is a proper remedy, 
as well when the process absolutely void,^as 
when it is merely voidablg^^^ 

A motion is unnecessary after notice that ex¬ 
ecution has been withdrawn,®*^ or after the writ 
has been returned and becomes functus officio.®® 

The fact that the order granting the writ is ap¬ 
pealable does not restrict an attack on it to an ap¬ 
peal or writ of review.®® 

Matters arising after judgment and before is¬ 
suance of Tvrit. Where the matter of discharge of 
a judgment debtor is subsequent to the judgment, 
motion to quash is the proper remedy,^Q a remedy 
which very early in this country was substituted 
for audita querela,^i which remedy is discussed in 
the title Audita Querela. Thus where a discharge 
in bankruptcy or insolvency is not obtained until 
subsequent to the entry of judgment, a motion to 


quash is proper.^® In such case, however, it has 
been held that the court will give plaintiff an op¬ 
portunity to show that the discharge was inopera¬ 
tive as against his debt,^® and when necessary will 
direct an issue to try the facts, as discussed infra 
subdivision h of this section. In some cases the 
proper mode of testing the validity of such a dis¬ 
charge is said to be by suit on the judgment, and 
the question cannot be raised in opposition to a mo¬ 
tion to quash.^* < 

b. Jurisdiction and Venue 

The court out of which execution lesued ordinarily 
hat Juriidiction of the motion and it the court to which 
the motion should ordinarily be addretted. 

As long as the court retains jurisdiction of the 
main case,^® its jurisdiction to entertain a motion 
to quash an execution issuing therefrom is unques¬ 
tioned, and has been maintained in numerous cases, 
since every court has the inherent power, for the 
advancement of justice, to correct the errors of 
ministerial officers and to control its own process.^® 
This power of the court is essential to the admin- 


V. First Security Trust Co., 196 S.E. 
340, 213 N.C. 369. 

BUI la agility for Injunction not 
entitled in the orifpinal action will 
not be regarded as a motion in the 
cause.—Foard v. Alexander, 64 N.C. 
69. 

Patition for sapaniadaaa 

(1) The petition for a supersedeas 
may be considered a motion to quash. 
—Rice V. Dlllahunty, 20 Ala. 399-^ 
23 C.J. p 544 note 77. 

(2) This is proper even where it 
has improvidently issued.—Oswltchee 
Co. V. Hope, 5 Ala. 629. 

Vadar atatnta 

Order for issuance of .execution 
ffranted ex parte after lapse of stat¬ 
utory period after entry of judgment 
is subject to review by motion to 
quash.—Creditors' Adjustment Co. v. 
Newman. 197 P. 334, 185 Cal. 609. 

Xa Taaaassaa certiorari is the prop¬ 
er process by which to bring the 
execution Into court for the purpose 
of enabling defendant to make the 
motion to quash.—Barnes v. Robin¬ 
son. 4 Yerg. 186. 

Aetioa to aaaal jadgmaat is no 

bar to motion to quash the execu¬ 
tion.—Piernas v. Milliet, 10 La.Ann. 
286. 

38- N.C.—^Abernethy Land & Finance 
Co. v. First Security Trust Co.. 196 
S.E. 840, 213 N.C. 869. 

33- Utah.—State v. Salt Lake Coun¬ 
ty Third Judicial Dlst. Ct.. 108 
P. 1121, 87 Utah 418. 

34. Cal.—Buell v. Buell, 28 P. 448. 92 
Cal. 898. 


35. Ala.—Atkins v. Siddons, 66 Ala. 
453. 

Cal —Erickson v. Municipal Court of 
City and County of San Francisco. 
29 P.2d 192, 193, 219 Cal. 737, 
citing Oorxms Juris. 

36. Ala.—^Atkins v. Siddons, 66 Ala. 
453. 

Me—Bean v. Ingraham, 163 A. 294, 
130 Me. 47. 

>fo.—Wamsley v. Snow, 63 S.W.2d 
258, 331 Mo. 261. 

37. N.Y.—Brown v. Ferguson, 2 
How.Pr. 178. 

38. Wis.—Chouteau v. Hooe, 1 Pinn. 
663. 

38. Cal.—Buell v. Buell. 28 P. 443, 92 
Cal. 393—norland v. Hanson. 22 P. 
552, 81 Cal. 202, 15 Am.S.R. 44. 

40l Ill.—Butterfield v. Dickman, 200 
IlLApp. 627. 

Tenn.—Barnes v. Robinson, 4 Yerg. 
153. 

23 C.J. p 538 note 73H. 

Discharge of judgment as affecting 
right to execution" see supra S H* 
Matters arising after judgment as 
affecting.iMuance of execution see 
supra' fi 

41. Nhlr=^£iinn v. Hamilton, 34 N.J. 
Law 305. 

Va.—Smock v. Dade, 5 Rand. 639, 26 
Va. 639, 16 Am.D. 780. 

43- Ala.—Ewing v. Peck, 17 Ala. 
339. 

23 C.J. p 538 note 75. 

43. Ala.—Mabry v. Herndon, 8 Ala. 
848, 849. 

N.J.—Linn v. HamiDon, 34 N.J.Law 

806 . 


Hamilton, 34 N.J. 


44. N.Y.—Stuart v. Salhinger, 14 
Abb.Pr. 291. 

23 C.J. p 538 note 78. 

4k5. Okl.—Oklahoma Salvage & Sup¬ 
ply Co. V. First Nat. Bank, 251 P. 
1006. 122 Okl. 128—Sautbine v. U. 
S. Cities Corporation, 243 P. 499, 
114 Okl. 110. 

46. Cal.—Erickson v. Municipal 
Court of City and County of San 
Francisco, 29 P.2d 192, 219 Cal. 
737. 

Ill.—Sandburg v. Papineau, 81 Ill. 
446. 

Mass.—City of Boston v. Santosuosso, 
31 N.E.2d 672, 308 Mass. 202. 

N.C.—Davis v. Federal Land Bank of 
Columbia, 7 S.B.2d 373, 217 N.C. 
145—Abernethy Land & Finance 
Co. V. First Security Trust Co., 196 
S.E. 340, 213 N.C. 369. 

Okl.—Oklahoma Salvage & Supply Co. 
V. First Nat. Bank, 261 P. 1006, 
122 Okl. 128—Sautbine v. U. S. 
Cities Corporation, 243 P. 499, 114 
Okl. 110. 

23 C.J. p 535 note 20. 

Writ of asslstaaoo la nature of ex* 
ooution 

N.C.—Davis v. Federal Land Bank of 
Columbia, 7 S.E.2d 373, 217 N.C. 
145. 

Belief In equity 

(1) A court of equity, authorized to 
issue execution on its decrees, haa 
the same jurisdiction over the proc¬ 
ess as a court of law.—Snavely v. 
Harkrader, 30 Gratt. 487, 71 Vn. 487 
—23 C.J. p 635 note 25. 

(2) However, it is not neceaaary 
or proper to go into equity If the va- 
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istration of justice, and is coequal with the com¬ 
mon-law courts, and does not depend on statutory 
enactments.^'7 

No attempted levy or other effort on the part 
of the officer to execute the writ is essential to the 
court's jurisdiction.^* 

Particular court One court having no power 
to quash the executions of another court, see Courts 
§ 495 b (3), a motion to quash should be addressed 
to the court out of which the writ issued.^* How¬ 
ever, the motion need not be made to the same de¬ 
partment of the court which granted the order au¬ 
thorizing the issuance of the writ.*^ 

If an execution is issued to a county other than 
the one in which the judgment was rendered, the 
motion must be made in the county where the judg¬ 
ment was rendered.*! 

In some instances an appellate court may grant 

relief,*^ 

In vacation. Application to quash may be made 
to a judge in vacation under the practice in some 
jurisdictions.** Under some statutes, an applica¬ 
tion to the judge at chambers or in vacation may 
be made to stay proceedings until he can hear the 
motion to quash in term time.*^ 

On transcript of inferior court judgment. As 
discussed supra § 61, the judgment of an inferior 


court such as that of a justice of the peace tran¬ 
scribed to a court of record is usually deemed the 
judgment of the court where the transcript is filed 
to be enforced, and such court of record having 
power to quash executions issued after it acquired 
jurisdiction in cases where it is just and proper 
to do so.** It has been held, however, that the 
court of record is not absolutely bound by the 
transcript, but has the right to examine the pro¬ 
ceedings to see whether the justice acted within 
his jurisdiction.*® 

In some states, where a transcript of a judg¬ 
ment of a lower court is filed in a higher court and 
execution issued there, the lower court is the only 
one which can quash the execution,**^ while in oth¬ 
ers the motion to recall may be made, in some 
cases, before the clerk of the court.** 

c. Who May Move; ^Parties 

Except ai statutea provide otherwiae, ordinarily none 
but part lea to the principal action who are liable to be 
injured may move to quaah the execution. The court 
may act on Ita own motion In the caae of a void writ. 

Unless and except as changed by statute,** or 
unless the judgment or writ be absolutely void on 
the face thereof,** it is the general rule that none 
but parties to the original or principal action who 
are liable to be injured can move the court to re¬ 
call or quash an execution.*! This rule is, how- 


cation of the execution of a law court 
is air the relief asked. 

Ind.—Murphy v. Blair, 12 Ind. 184. 
Vt.—Shedd v. Brattleboro Bank, 32 
Vt. 709. 

28 C.J. p 641 note 24. 

47- Cal.—Erickson v. Municipal 

Court of City and County of San 
Francisco, 29 P.2d 192, 193, 219 
Cal. 737. citing Oorpu Juris. 

Ill.—Sandburg v. Paplneau, 81 111. 
446. 

48. Vt.—Hovey v. Niles, 26 Vt. 641. 
48. Tez.—Inman v. Texas Land & 
Mortgage Co., Clv.App., 74 S.W.2d 
124. 

23 C.J. p 641 note 21. 

80. Cal.—Dorland v. Hanson, 22 P. 
662, 81 Cal. 202, 16 Am.S.R. 44. 

01. Ky.—Gorman v. Olenn, 78 S.W. 

873, 26 Ky.L. 1755. 

23 C.J. p 641 note 25. 

88. Ky.—Gano v. Davis, Ky.Deo. 
307. 

28 C.J. P 541 note 26. 

68. La.—Folger v. Roos, 40 La.Ann. 
602, 4 So. 457. 

Mo.—^Ex parte James, 59 Mo. 280. 

84. Mo.—O'Neal v. Mllburn, App., 
112 S.W.2d 124. 

88 C.J. p 641 note 87 [a3. 


66. N.Y.—Ex parte Thompson, 6 
Cow, 31. 

Or.—Gobbi v. Refrano, 62 P. 761, 33 
Or. 26. 

23 C.J. p 541 note 29. 

68. N.T.—Rowe v. Peckham, 61 N.Y. 
S. 889, 30 App.Div. 173. 

67. Mont.—Pierson v. Daly, 143 P. 
967. 49 Mont. 478. 

23 C.J. p 641 note 31. 

68. N.C.—^Williams v. Dunn, 74 S.E. 
99, 168 N.C. 399. 

At any time before sale a motion 
to recall It may be made before the 
clerk of the superior court, but aft¬ 
er return the motion should be made 
before the Judge In term.—^Williams 
V. Dunn, supra. 

23 C.J. p 641 note 32. 

68. Statute oonstmed 
Mo.—^Nelson v. Nelson, 268 S.W. 1007, 
302 Mo. 440. 

88. Cal.—Associated Oil Co. v. Mul- 
lin, 294 P. 421, 110 Cal.App. 386. 

61. Cal.—^Associated Oil Co. v. Mul- 
lin, 294 P. 421, 424, 110 CaLApp. 
385, citing Oorpns JUAi. 

28 C.J. p 641 note 83. 

■traager to judgment has no stand¬ 
ing. 

Mo.—Nelson v. Nelson, 258 8.W. 1007, 
802 Mo. 440. 


Okl.—Lexington Land Co. v. Ambrls- 

ter, 64 P.2d 703, 179 Okl. 86. 

Privy of party not stranger 

(1) Holders of notes secured by 
deed of trust, who were strangers to 
suit to recover taxes on the land but 
were privies of former holder of the 
notes, which was a party to such 
suit, were not "strangers" to the 
Judgment rendered in such suit, and 
hence they could maintain motion to 
quash execution obtained by assignee 
of the tax Judgment.—State ex rel. 
Gilkison V. Andrews, Mo.App., 133 
S.W.2d 695. 

(2) A purchaser of the property 
under a former execution against the 
same defendant stands in privity of 
estate with the administrator of de¬ 
fendant and when the property is 
levied on Is entitled to move that 
the execution be quashed.—^Harring¬ 
ton V. O'Reilly, 17 Miss. 216, 48 Am. 
D. 704. 

mepreceutativc of Teprecentative 

Where an administrator who is 
sued dies before levy of execution, 
his administrator is not a party to 
the record nor In privity to the sub¬ 
ject matter of the execution and 
should not be heard by motion to 
quash it.—^Henderson v. Winchester^ 
31 Miss. 290. 
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ever, subject to the exception that third pe rsons, 
who will necessarily be prejudiced by the enforce¬ 
ment of the writ, such as subsequent purchasers, 
lien holders, and execution or judgment creditors, 
may move.^^ However, an execution prematurely 
issued will not necessarily be set aside at the in¬ 
stance of creditors,®* and even the'debtor cannot 
complain, in some cases, where in no way injured.®^ 

Where statute permits actions to be continued by 
original parties after transfer of their interest, a 
motion to quash may be made by one made a party 
to the original} action as having an interest in the 
property involved, but subsequently parting with 
such interest by transfer to another,®® particularly 
where the transferor in such case agreed to save 
the transferee harmless against the claim of the ex¬ 
ecution creditor.®® 

A judgment debtor who is entitled to have an 
execution quashed because the judgment has been 
satisfied by a codebtor, although he has neglected 
to move to quash, may nevertheless on the same 
ground supersede and quash an execution issued 
on a judgment against a garnishee under that cx- 
ccution.®7 

A bankrupt®.* or a corporation in voluntary dis¬ 
solution®? may sometimes move to quash a writ 
against his or its property. 

Courtis own motion. In the case of a writ ut¬ 
terly void as lacking in statutory or decretal au¬ 
thority, it is the duty of the court of its own mo¬ 


tion to order quashal, regardless of how or by 
whom the essential invalidity of the writ is brought 
to the court’s attention.'^® In such case an order 
to quash should issue regardless of whether or 
not the moving parties are qualified to urge the 
motion. 71 

Necessary and proper parties. While it has been 
held that where plaintiff in the writ does not make 
the motion, he is ^ necessary party defendant,72 
it has also been held that a party to the original 
action parting with his interest is not a necessary 
party to the proceedings,7® as where the original 
judgement creditor assigned his interest without 
recourse,74 although his presence as a party is not 
harmful.76 

It seems that the officer to whom the execution is 
directed is not a necessary party defendant to the 
motion, although it is proper to make him a party.76 
It has been held, however, that the clerk of the 
court issuing the execution is not a proper party.77 

The attorney for the judg^nent creditor is not a 
party to the action and is improperly made the 
party to whom the rule or motion is directed.78 

d. Time 

A motion to quash a writ of sxseution must ordinarily 
bs made before the return thereon which renders It 
functus officio. Unreasonable delay, however, may bar 
the motion in the discretion of the court unless the writ 
is absolutely void and no harm results from the delay. 

Although, as a general rule, courts have power 
to quash executions at any time,7® before return 


Claimant 

Levy of fleri facias was held not 
dtsmissihle on motion of claimant 
to property levied on, to whom no 
injury was shown, because of inclu¬ 
sion in Juderment on which fleri fa¬ 
cias was issued of flnding of attor¬ 
ney’s fees which was void because of 
noncomplianco with statute.—lioone 
V. Rabun. 188 S.S. 624. 183 Ga. 318. 

•62, Cal.—Montgomery v. Meyer- 
steln, 281 730, 196 Cal. 37—Asso¬ 

ciated Oil Co. V. Mullin, 294 P. 
421, 424, 110 Cal.App. 386, citing 

Corpiis Juris. 

Mo.—State ex rel. Oilkison v. An¬ 
drews, App., 183 S.W.2d 696. 

23 C.J. p 642 note 34. 

SxsoiLtioa on Jndgmant in ram 
Where Judgment recovered in pro¬ 
ceedings against movant’s father 
was in rem and affected land, of 
which movant was record owner, 
movant could properly file motion to 
-quash execution, irrespective of 
whether movant acquired the land by 
purchase or inheritance from mov- 
xnt’s father.—State ex rel. Ross, and 
to Use of Drainage Diet. Ko. 8 v. 


Robertson. 137 S.W.2d 492, 234 Mo. 

App. 813. 

63. N.Y.—Healy v. Preston, 14 How. 
Pr. 20. 

Pa.—Hanika’s Estate, 22 A. 90, 138 
Pa. 330, 21 Am.S.R. 907. 

66. Ala.—Howard v. Deens, 44 So. 
660, 161 Ala. 608. 

23 C.J. p 542 note 36. 

65. Cal.—Montgomery v. Meyer- 

stein, 231 P. 730, 196 Cal. 37. 

66. Cal.—Montgomery v, Meyer- 

stein, supra. 

67. Tenn.—Baldwin v. Merrill, 8 

Humphr. 132. 

23 C.J. p 542 note 37. 

68. Eng.—Pinches v. Harvey, 1 Q.B. 
868, 41 E.C.L. 816, 118 Reprint 
1864. 

28 C.J. p 642 note 88. 

N.Y.—Pox V, Union Tump. Co., 
76 N.Y.S. 464, 37 Misc 808. 

23 C.J. p 642 note 89. 

70l Cal.—Montgomery v. Meyer- 

stein, 231 P. 730, 196 Gal. 87— 
Associated Oil Co. v, Mullin, 894 
P. 481. 110 CaLApp. 886. 
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71. Cal.—Montgomery v. Meycr- 
stein, 231 P. 730, 195 Cal. 37. 

78. Va.—^Wallop v. Scarburgh, 5 
Gratt. 1, 46 Va. 1. 

73. Mo.—State ex rel. Gilkison v. 
Andrews. App., 133 S.W.2d 696. 

74. N.C.—^Abernethy Land & Fi¬ 
nance Co. V. First Security Trust 
Co., 196 6.E. 340, 213 N.C. 369. 

76. Mo.—State ex rel. Gilkison v. 
Andrews. App., 133 S.W.2d 695. 

76- Cal.—Buftandeau v. Edmondson. 

17 Cal. 436, 79 Am.D. 139. 

23 C.J. p 642 note 41. 

77. N.C.—^Abernethy Land & Fi¬ 
nance Co. V. First Security Trust 
Co., 196 S.E. 340, 213 N.C. 369. 

7a La.—G. A. Wlegand A Co. v. 
Villemeur, 136 So. 106, 17 La.App. 
467. 

79. Va.—Lowenbach v. Kelley, 69 S. 
E. 352, 111 Va. 439. 

23 C.J. p 542 note 47. 

Btatutosy sxsontiox, issued without 
court order, may be quashed at any 
time, term of issuance of judgment 
being immaterial.—Leath v. Iiis|er, 
173 So. 69, 233 Ala. 696. 
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term,*® unless otherwise provided by statute,*^ any 
considerable or unreasonable delay in moving to 
quash for an irregularity will be treated as a waiv¬ 
er of the irregularity and an irrevocable renuncia¬ 
tion of the right to quash the writ,^^ especially 
where a sale has been made under the execution 
and to set aside the writ would affect prejudicially 
innocent purchasers who have paid their money,*® 
the reasonableness of the delay resting primarily 
in the sound discretion of the court.*^ Thus an 
execution on a dormant judgment cannot be set 
aside after property has been sold under it.*® If, 
however, the writ is void, and no prejudice has re¬ 
sulted from the delay, laches is no defense.** 

A motion to quash on the ground that the writ 
was issued more than a year and a day after rendi¬ 
tion of judgment is not barred by the lapse of the 
time for bringing writs of error**^ or certiorari,** 
or for interfering with or changing judgments.** 

Prior to levy. It has been held that a motion to 
quash an execution made before a levy thereunder 
was made or intended is premature.** 

After return. As discussed infra § 327, an ex¬ 
ecution which has performed its office and been re¬ 
turned into court becomes functus officio, and a 
motion to quash made thereafter will not lie.*i 
The proper remedy at this stage is to set aside 
the levy and return, and the sale, if any has been 
had,** for, as discussed supra § 142, there is a dis-, 


tinction between quashing the writ and setting 
aside the levy, return and sale had thereunder. 
Nevertheless, it has been held, at least in terms, 
that an execution may be quashed after its re¬ 
turn,** especially if it still has virtue as the basis 
for further proceedings.*^ 

Continuance of a motion timely made to a time 
when the motion would not otherwise lie does not 
deprive the court of its jurisdiction in the matter.** 

e. Notice of Motion 

A timely notice of motion eetting forth the grounde of 
irregularity muet ordinarily be eerved on the partlee to 
be affected. 

Notice of motion to quash a writ of execution 
must ordinarily be given to the parties to be af¬ 
fected, statutes sometimes so requiring.** Want of 
notice, however, is waived by an appearance and 
resistance of the motion.*"^ 

The grounds of irregularity relied on must be 
stated in the notice,®* and it is not sufficient if 
stated in the moving affidavits alone.** 

It is no objection that the notice of motion is 
signed by attorneys other than those who appeared 
in the original action and that there has been no 
order of substitution, since the motion to recall 
an execution is an original proceeding.^ 

On whom served. The notice of motion must 
be served on the real parties in interest, not on 


Wasre •xcoutloa. 

A motion to vacate a waae execu¬ 
tion is always proper provided le¬ 
gal grounds exist therefor and the 
motion need not be filed within the 
time required for the filing of an 
application for new trial.—De Voe 
& Co. V. Currie. 22 A.2d 676, 19 N.J. 
Misc. 634. 

80. After Ml# 

Court has Jurisdiction of motion 
to quash execution filed after execu¬ 
tion sale, but before return term.— 
Butler Bros. v. Cantwell, Mo.App., 
287 S.W. 794. 

81. Ala.—^Henderson v. Henderson, 
66 Ala. 666. 

88. Mo.—^Hathaway v. St. Louis, K. 
A S. R. Co., 68 S.W. 109, 94 Mo. 
App. 843. 

28 C.J. p 642 note 49. 

83. N.C.—^Murphrey v. Wood, 47 N. 
C. 63. 

28 C.J. p 648 note 60. 

84. Ky.—Bristow v. Payton, 2 T.Bi 
Mon. 91, 16 Am.D. 184. 

88 . N.C.—Murphrey v. Wood. 47 N. 

a 68. 

88. Va.—Lowenbach v. Kelley, 69 S. 
B. 362, 111 Va. 489. 


37. Ky.—Miller v. Anderson, Litt. 

Sel.Cas. 169. 

23 C.J. p 643 note 63. 

88. Tenn.—Baldwin v. Merrill, 8 
Humphr. 132. 

89. Ala.—^Harrison v. Hamner, 12 
So. 917, 99 Ala. 603. 

23 C.J. p 543 note 66. 

90l Ky.—^Lincoln v. Security Bank, 
287 S.W. 632, 216 Ky. 297. 

91. Miss.—Wanzer v. Barker, 6 

Miss. 363. 

23 C.J. p 648 note 67. 

98. Tex.—Scott v. Allen, 1 Tex. 608. 
Quashing or vacating levy see supra 
6 109. 

Quashing return see infra | 825. 
Setting aside sale see infra |§ 280- 
242. 

98. Iowa.—Gohring v. Koonce, 278 
N.W. 283, 285, 224 Iowa 1186, cit¬ 
ing Oospus jQzIg, 

23 C.J. p 648 note 61. 
irregular eseoatioA 
Where only two of eight bene¬ 
ficiaries under will of deceased Judg¬ 
ment creditor were represented in 
garnishment proceeding, motion to 
quash the original execution under 
which garnishment, was had, filed be- 

3J4 


fore special execution was issued un¬ 
der garnishment Judgment, was 
timely as between the parties, and 
hence order quashing the execution 
was valid in absence of appeal there¬ 
from.—Gohring v. Koonce, 278 N.W. 
283, 224 Iowa 1186. 

94. Ala.—Isaacs v. Jefferson County 
Judge, 6 Stew. & P. 402. 

23 C.J. p 643 note 62. 

96. Mo.—Butler Bros. v. Cantwell, 
App., 287 S.W. 794. 

90. N.C.—Davis v. Federal Land 
Bank of Columbia, 7 S,E.2d 373, 
217 N.C. 146. 

23 C.J. p 643 note 63. 

Xortgageo 

Tex.—Inman v. Texas Land & Mort¬ 
gage Co., Civ.App., 74 S.W.2d 124. 

97. W.Va.—Sterringer v. Mackie, 49 
S.B. 942, 67 W.Va. 63. 

98. Cal.—Buell v. Buell, 28 P. 443, 
92 Cal. 393. 

28 C.J. p 643 note 66. 

99. N.T.—Montrait v. Hutchins, 49 
How.Pr. 106. 

L Cal.—Buell v. Buell, 28 P. 448, 
92 Cal. 393. 

28 G.J, p 644 note 67. 
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their attorneys.* The sheriff, not being a neces¬ 
sary party, as has been noted in subdivision c of 
this section, need not be served.* 

f. Form and SuAcieney of Application 

The motion to queoh the writ, even though In form of 
a complaint or petition, must be entitled in the original 
cauie and set forth the grounds relied on for relief. 

The motion to quash the writ may be made in 
the shape of a complaint or petition,^ but it should 
be entitled in the original cause.* 

It must set forth the grounds relied on for the 
quashal of the writ,* although not necessarily with 
the strictness of a bill in equity,^ and should al¬ 
lege facts as distinguished from conclusions of law.* 

In some jurisdictions a copy or an accurate de¬ 
scription of the ex ecuti on must accompany the pe¬ 
tition or application,* but in others this is unnec- 
essary.i* 

In some jurisdictions the motion may be made 
ore tenus in term time without any preceding peti¬ 
tion for a supersedeas in the same court.^^ Al¬ 
though, as discussed supra subdivision a of this sec¬ 
tion, a petition for supersedeas may be treated as a 
motion to quash, plaintiff is not confined to the 
grounds therein disclosed.^* 

Verification. An ordinary motion to quash made 
in open court in term time need not be verificcl.^* 
Statutes, however, sometimes require a petition to 
a judge in vacation or during the recess of the 
court to be verified.^* Any requirement of verifi¬ 
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cation is waived by a failure to object before the 
final hearing.!* 

g. Bvidenee 

The burden le on the moving party to eetabllth the 
ground! for quaahlng the writ, competent, relevant, and 
material evidence, both oral and written, being admleal- 
bie. In eome Jurledictlona the evidence la required to be 
In affidavit form. 

Ordinarily a motion to quash an execution is 
based on matters appearing on the face of the pro¬ 
ceedings.!* However, a motion to quash an ex¬ 
ecution resting on facts outside the record in the 
case must be established by evidence on the hear¬ 
ing of the motion.!^ 

In some jurisdictions the proper practice is for 
the court to require evidence in support to be in 
the form of affidavits, and it is proper to refuse to 
permit oral testimony.!® Generally, however, oral 
evidence is admissible,!* provided it is relevant and 
material,** as is competent relevant and material 
documentary evidence.*! 

Affidavits not controverted are assumed to be 
true,** but moving affidavits may be aided by oral 
evidence.** The unsupported affidavit of defend¬ 
ant is sometimes insufficient.*^ 

The burden of proof is on defendant who moves 
to quash an execution on the ground that the judg¬ 
ment has been paid,** and the presumptions are 
in favor of the regularity of the execution.** 

Where a levy has been made and thereafter a 
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a. S.C.—^Duncan v. Brown, 16 S.C. 
414. 

23 C.J. p 544 note 68. 

3. Cal.—Buffandeau v. Bdinondson. 

17 Cal. 436, 79 Am.D. 139. 

■4L N.C.—Foard v. Alexander, 64 N. 
C. 69. 

Fsmjcr for lajnactioa unneceaaary. 
—^Foard V. Alexander, aupra. 

3. N.C.—^Foard v. Alexander, supra. 
23 C.J. p 644 note 72. 

Bill in equity for an Injunction not 
entitled in the orlatnal action as I 
a motion in the cause see supra' 
subdivision a this section, 
e. OkL-^McAdams v. C. D. Sham- 
buraer Lumber Co., 240 P. 124, 112 
Okl. 173. 

23 C.J. p 644 note 73. 

Vacation of Jndffment i 

Where, after rendition of default! 
Judgment, execution was Issued 
thereon, defendant's verified motion 
seeking to recall execution on 
ground that court had vacated Judg¬ 
ment and granted defendant leave 
to file answer, in view of silence of 
record as to such order of court, and 
fact that Judge giving such Judg¬ 
ment had no recollection of ordei^ is. 


insufficient to recall execution and 

order of sale thereon.—McAdams v. 

C. D. Shamburger Lumber Co., su¬ 
pra. 

7. Ala.—Thompson v. Lassiter, 6 
So. 33, 86 Ala. 536. 

23 C.J. p 644 note 74. 

& Ala.—Wilson v. Auld, 7 Ala. 302. 

9. Ala.—Summerhill v. Trapp, 48 
Ala. 363. 

23 C.J. p 544 note 81. 

la Ind.—Fuller v.» Indianapolis & 
C. R. Co.. 18 Ind. 91. 

23 C.J. p 644 note 82. 

11. Ala.—Phillips v. Braseal, 14 
Ala. 746. 

IS. Ala.—Rountree v. Weaver, 8 
Ala. 314. 

13. Mo.—^Henring v. Williams, 66 
Mo. 446—State v. Howe Scale Co., 
218 S.W. 369, 203 Mo.App. 360. 

14L Mo.—^Henring v. Williams, 65 
Mo. 446—State v. Howe Scale Co., 
218 S.W. 359, 203 Mo.App. 350. 

15. Ark.—^Hi^rgis v. Jordan, 46 S.W. 
2d 626, 184 Ark. 1136. 

16. Md.—Frants v. Lane, 182 A. 337, 
169 Md. 703. 


17. Mo.—State Bank of Sugar Creek 

V. Anderson, 36 S.W.2d 138, 225 
Mo.App. 118. 

23 C.J. p 544 note 90. 

18. Md.—Union Nat. Bank v. Shriv- 
er, 18 A. 332, 68 Md. 435. 

19. W.Va.—Cockerell v. Nichols, 8 

W. Va. 169. 

23 C.J. p 646 note 92. 

9(K Mo.—Cope V. Snider, 74 S.W. 
10, 99 Mo.App. 496—Ryan v. Brad¬ 
bury, 89 Mo.App. 666. 

23 C.J. p 645 note 93. 

21. Mo.—Schuchman v. Roberts, 133 
S.W.2d 1030, 234 Mo.App. 509. 

88. Or.—Bentley v. Jones, 8 Or. 47. 

83. Mo.—Herbert v. Durden, 92 S. 
W. 746, 116 Mo.App. 612. 

23 C.J. p 545 note 96. 

84. III.—Keefer v. Mason, 36 IlL 
406. 

23 C.J. p 645 note 96. 

85. Mo.—Siturdevant Bank v. Petei^ 
man, 21 Mo.App. 512. 

86. Ala.—McDaniel v. Johnston, 10 
So. 36, 110 Ala. 526. 

23 C*J. P 645 note 98. 
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second writ issued, the burden is on the execution 
creditor to show that the former levy was insuffii- 
cient.**^ 

One moving to quash an execution as issued 
more than a year after rendition of judgment, with¬ 
out revivor, must show that the judgment was not 
recorded within a year, which would bring such 
issuance within the statutory exception.28 

Where it is shown by defendant that he has paid 
the judgment to plaintiff's attorney of record, it is 
then the duty of plaintiff to show a revocation of 
authority of the attorney to receive the money be¬ 
fore it was paid to him and that defendant had no¬ 
tice of the revocation.29 

The sufficiency of the evidence is governed by 
the rules applicable in civil cases generally.^o 

1l Trial or Hearing; Matters Oonaidered 

A motion to quash a writ of execution ia ordinarily 
determinable by the court in the exerclee of a sound dis¬ 
cretion, although in particular cases It may and eome- 
timea must direct an issue to the Jury. The court usually 
considers on such motion only such matters as constitute 
valid grounds for quashing the writ and are properly 
raised. 

Questions of fact arising on motion are tried 
by the court,3i the court having the right to con¬ 
sider the motion and decide it in a summary way32 
without the intervention of a jury, 33 unless by 
consent,3^ and it will sometimes for its own sat¬ 
isfaction direct an issue.33 

In some jurisdictions a motion to quash the writ 


raising the question of ownership of the property 
levied on must be heard on the merits by a jury 
if either party so demands.33 Both parties agree¬ 
ing, however, the motion and such question may be 
heard by the court summarily.*^ 

Discretion of court. The quashal of an execu¬ 
tion rests largely in the discretion of the court,33 
which will quash the writ when necessary to pre¬ 
vent injustice,*® provided the case is plain and the 
equity of the party asking the interposition of the 
court is free from doubt or difficulty.^® 

The motion is properly denied where a granting 
thereof would necessitate the exercise of equitable 
jurisdiction over the judgment and process of the 
court,or where the question at issue is involved 
in a pending action.^® 

Matters considered. As a general rule only such 
matters as constitute a ground for quashing the 
writ, see supra § 143, and which are properly raised 
may be considered by the court,^3 the motion or¬ 
dinarily challenging the validity of the judgment 
on the face of the record, the regularity of the is¬ 
suance of the execution, the sufficiency of its form, 
and the regularity of the proceedings of the offi- 
cer.^^ Thus matters rendering enforcement of the 
judgment inequitable may be considered,^® and the 
court may examine previous proceedings subsequent 
to the judgment to ascertain whether there has been 
any irregularity in the orders of the court or in 
the action of the clerk.^® However, questions which 
should properly be considered on an appeal can- 


87. Ark.—Ford v. Bigger, 97 S.W. 
66, 80 Ark. 300. 

aa Ala.—state v. Ham, 69 So. 263, 
13 Ala.App. 648. 

aa W.Va.—Yoakum v. Tllden, 3 W. 

Va. 167, 100 Am.D. 738. 
aa Xvldenoe held guflloieiit 
Ark.—^Hargis v. Jordan, 45 S.W.2d 
626, 184 Ark. 1136. 

Cal.—Reily v. Young, 68 P.2d 1016, 
21 Cal.App.2d 181. 

Md.—-Frants v. Lane, 182 A. 337, 169 
Md. 703. 

Mo.—Schuchman v. Roberts, 133 8. 

W.2d 1030, 234 Mo.App. 609. 

Neb.—Chitwood Packing Co. v. War¬ 
ner. 296 N.W. 882, 138 Neb. 800. 
Utah.—Lashbrook v. Copenhavor, 

269 P. 191, 70 Utah 163. 
avidemoe held iBsnaHloleat 
Mo.—Casitle v, Terry, 134 S,W. 73f 
154 MO.APP. 213. 

Okl.—McAdams v. C. D, Shamburger 
Lumber Co, 240 P. 124, 112 Okl. 
173. 

31. Ark.—^Hargis v. Jordan, 46 S.W. 
2d 685, 134 Ark. 1186. 

Mlafaottoia or pagmsut of Judg¬ 
ment —^Hargis V. JOfdaii, supra. 


sa Md.—Oover v. Barnes, 16 Md. 
576, following Lamden v. Bowie, 2 
Md. 334. 

Pa.—Loomis v. Lane, 29 Pa. 242, 72 
Am.D. 626. 

aa Ark.—Woolum v. Kelton, 13 S. 

W. 78, 62 Ark. 446. 

Pa.—Loomis v. Lane, 29 Pa. 242, 72 
Am.D. 626. 

34L Ark.—^Woolum v. Kelton, 13 S. 

W. 78, 62 Ark. 445. 

36. Va.—Smock v. Dade, 6 Rand. 

639, 26 Va. 639, 16 Am.D. 780. 

28 C.J. p 644 note 88. 

36. Md.—Frants v. Lane, 182 A. 337, 
169 Md. 703. 

37. Md.—^Frants v. Lane, supra. 

3& Okl.—Oklahoma Salvage & Sup¬ 
ply Co. V. First Nat. Bank, 261 P. 
1006, 122 Okl. 128—Sautblne v. U. 
S. Cities Corporation, 243 P. 499, 
114 Okl. 110. 

23 C.J. p 646 note 4. 

83. U.S.—Boyle y. Zacharie, Md., 6 
Pet. 648, 8 L.Bd. 632. 

23 C.J. p 646 note 4. 

affect of atatttba 


discretion to issue execution after 
lapse of five years from entry of 
Judgment, court has discretion to 
quash execution issued ex parte 
after lapse of such period.—Credi¬ 
tors* Adjustment Co. v. Newman, 197 
P. 334, 186 Cal. 609. 

(2) Such an order for Issuance of 
an execution should not be vacated 
unless there is adequate ground 
therefor.—Demens v. Huene, 266 P. 
388, 89 Cal.App. 748. 

4a N.Y.—Brown v. Ferguson, 2 
How.Pr. 178. 

23 C.J. p 646 note 4. 

41. Colo.—Irwin v. Beggs, 182 P. 

886, 24 Colo.App. 168. 

46. Tex.—Skinner v. Sullivan, Civ. 

App., 134 S.W. 426. 

43. Tenn.—Going v. Going, 8 Tenn. 
App. 690. 

44i Okl.—Lexington Land Co. v. 
Ambrlster, 64 P.2d 703, 179 Okl. 86. 

48. Cal.—Creditors* Adjustment Co. 

V. Newman, 197 P. 834, 186 CaU 
. 609. 

4ii Ohio,—^Buckingham v. Granville 
Alexandria Soc., 2 Ohio 860. 


(1) Under statute giving court] 
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not be presented on the motioqi^ In such a pro- 
ceedingy when constituting a co llatera l attack on 
the judgment, the court will assume in support of 
the judgment that all issues necessary thereto were 
presented and tried without objection.^^. So on a 
motion to vacate an execution issued ex parte after 
lapse of the statutory period, defenses to the orig¬ 
inal action cannot be considered,^® nor can mat¬ 
ters or circumstances leading up to the judgment.^® 

On a motion to quash a second execution, the 
validity of the first execution will not ordinarily 
be inquired into,®^ nor will the alleged fraudulent 
character of a sale under a prior execution.®^ 

If the motion is made by the judgment debtor, the 
court should not be influenced by any considerations 
as to the rights of other creditors.^2-- 

Equities will not be adjusted on such a motion.®^ 

If the motion is on the ground that the judg¬ 
ment has been released by the creditor, the court 
will investigate whether the judgment has been 
assigned, or whether the release was obtained by 
fraud or misrepresentation.®® 

Property affected. Ownership or title to prop¬ 
erty will not ordinarily be:4nquircd into or adjudi¬ 
cated on such a motipn,®®* nor will the court or¬ 
dinarily inquire whether the judgment is a lien on 
the property levied on,®7.or whether such property 
is subject to execution,®® In some jurisdictions, 
however, the question of the ownership of the 
property levied on has been raised and considered 
on such motion,®® such motion being considered 


§ 144 

the equivalent of a statutory claim, discussed infra 

§§ 169-195. 

i. Order 

The order may vacate the writ in part, and ia not 
subject to collateral attack If the court had Jurisdiction. 

The writ may be vacated in part,®® but the writ 
should not be set aside where the only proper re¬ 
lief is the setting aside of the levy in part.®i 

The term “irregular” in an order setting aside 
a writ for irregularity has been construed to mean 
“void.”®2 

The order cannot be collaterally attacked if the 
court had jurisdiction.®® 

As res judicata. It has been held that where it 
is determined on a motion to quash that the execu¬ 
tion is valid and binding on defendants, that ques¬ 
tion and others proper to be litigated at the time 
arc henceforth res judicata.®!^Other cases hold 
that only the issues litigated on the motion are 
determined,®® and that the ruling on a motion to 
quash is not res judicata on a bill to enjoin a sale 
under execution.®® Notwithstanding the foregoing, 
the granting or refusing of a motion to quash does 
not necessarily prevent a subsequent renewal of the 
motion on the same or different grounds where ju¬ 
risdiction over the subject matter remains in the 
same tribunal.®'^ 

If the adjudication quashing an execution has 
been on an immaterial matter, the order is not res 
judicata on a subsequent motion for the issuance of 


EXECUTIONS 


47. Md.—Union Nat. Bank v. Shrlv- 
er 13 A. 332, 334, 68 Md. 43.5. 

/iS^HofTman v. Hogan, 152 S.'W.2d 

48. Cal.—Adams v. Bell. 27 P.2d 
757, 219 Cal. 603. 

MottoB. as damnmr to writ 
Pa.—Gcracl v. Liernor, 18 Pa.Dl8t. & 
Co. 112. 

49. Cal.—Creditors' Adjustment Co. 
V. Newman, 197 P. 334, 186 Cal. 
509. 

60. Cal.—Creditors’ Adjustment Co. 
v. Newman, supra. 

51. Va.—Jett V. Walker, 1 Rand. 
211, 22 Va. 211. 

58. N.T.—Cairns v. Smith, 8 Johns. 
337. 

53. Pa,—Roemer v. Denig, 18 Pa. 
482. 

54. N.Y.—Duryee v. Botsford, 24 
Hun 317. 

23 C.J. p 646 note 14. 

Baapeotlv# llabUltj ot several de¬ 
fendants not inquired into.—Geraci 
V. Lerner, 18 Pa.Diat. A Co. 112. 

83C.J.S.-22 


55. Kan.—Bogle v. Boom, 13 P. 793, 
36 Kan. 512. 

23^C.J. p 545 note 15. 

56,. 'Mo.—K elley v. Parman, App., 51 
S.W.2d 231. 

Okl.—Lexington Land Co. v. Am- 
brister, 64 P.2d 703, 179 Okl. 86. 

23 C.J. p 541 note 19 [a]. 

ConfllotlBg Glainui of title to real¬ 
ty will not be determined on motion 
to recall execution levied on such 
realty, but parties to dispute will be 
left to proper action at law to try 
title.—Lexington Lrfind Co. v. Am- 
brister, supra. 

57- N.Y.—Flagg v. Cooper, 11 N.Y. 
Clv.Proc. 421. 

In Paiuupylvaiiiai in a case of an 
extent, the court will inquire wheth¬ 
er the Judgment is a lien.—Pray v. 
Brock, 1 Pa.L.J.R. 354, 2 Pa.L.J. 341. 

58. Ky.—Columbia Bldg. Loan & 
Savings Assoc, v. Gregory, 112 S. 
W. 608, 129 Ky. 489, 88 Ky.L. 1011. 

59. Md.—Frantz v. Lane, 182 A. 8S7, 
169 Md. 703. 

eOL Tex.—Jackson v. Finlay, Civ. 
App., 40 S.W. 427, 1082. 
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61. Pa.—Deardorff v. Pepple, 36 Pa. 
Super. 224. 

23 C.J. p 546 note 18. 

68 . N.Y.—^Woodcock v. Bennet, 1 
Cow. 711, 13 Am.D. 668. 

63. Pa.—Loomis v. Lane, 29 Pa. 242, 
72 Am.D. G25. 

64. Ind.—Parker v. Obenchain, 39 
N.K 869, 140 Ind. 211. 

65. Ala.—Smith, Stewart Co. v. 
Dean, 62 So. 336, 166 Ala. 116. 

66 - Ky.—Schneider v. Artsman, 16 
Ky.L. 350. 

Okl.—Rader v. Gvozdanovic, 130 P. 
159, 35 Okl. 421. 

67- » Colo. — Rockwell v. Lake County 
Dlst. Ct., 29 P. 464, 17 Colo. 118, 
31 Am.S.R. 265. 

23 C.J. p 646 note 25. 
aztabUzhsd praotlos 

It is established practice to sub¬ 
mit a preliminary petition to the 
court for leave to renew a motion 
which has been denied, which pre¬ 
liminary petition, however, may be 
waived by the court in its dlBcre- 
tion.—^Rockwell v. Lake County 
DistCt., supra. 
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an execution.^8 In a proceeding to vacate an ex¬ 
ecution issued ex parte by the court under statute 
after lapse of statutory period after entry of judg¬ 
ment, the order of vacation has been held res ju¬ 
dicata as to the right to enforce the judgment in 
a subsequent proceeding to vacate an execution to 
enforce such judgment based on the same 
grounds.®® 

J. Costs 

Coftt are ueually discretionary although, as a rule, 
they are awarded to the successful party on the motion. 

As a general rule, costs are allowed to the suc¬ 
cessful party on the motion,7® but the allowance 
of costs is usually in the discretion of the court.^^ 
C)sts to abide the event may be awarded under 

proper circumstances.^^ 

§ 145, — Effect of Quashing 

The quashing of the writ ordinarily vitiates the levy 
made thereunder but does not affect the validity of the 
Judgment or the right to Issue another execution thereon. 

It has been held that, when the execution is 
quashed, all rights or proceedings based thereon 
fall therewith,73 as, for example, the levy made 
pursuant to the execution,7^ and any title to the 
property vested in the sheriff By the levy,76 or even 
the right to enforce the judgment against particu¬ 
lar property.7® However, the quashing or dismiss¬ 
al of the writ does not affect the judgment on 
which it was issued,77 and the judgment creditor 
may obtain the issuance of another execution.7* 
Under certain circumstances the quashing of the 


writ docs not vitiate a sale of property made in 
pursuance of the execution.7® 

A judgment quashing an execution after the su¬ 
preme court had reversed the trial court’s refusal 
to quash relates back to the original judgment, and 
its effect, so far arts respects the parties to that judg¬ 
ment, is to vacate all process issued for its satis¬ 
faction.®® 

^The quashing of the execution destroys the lien 
Gloated by a levy on personal property,®^ but a lien 
on land acquired by a levy is not destroyed by bonds 
given in proceedings brought to quash the execu¬ 
tion.®® 

If the writ is quashed merely as to the excess in 
amount, it may be proceeded on for the balance.®® 

A rule to quash the writ does not of itself sus¬ 
pend the execution of the writ.®^. 

The quashing of an alias, which issued contrary 
to a personal agreement between the parties, in fa¬ 
vor of other creditors, does not avoid the lien of 
the first execution, in the absence of any mention 
of the first execution in the proceedings to quash.®® 

If money has been taken from an agent of the 
execution debtor, and the writ is subsequently va¬ 
cated, the debtor can recover such money from 
the execution creditor.®® 

§ 146. Stay, Quashing, or Withdrawal at In¬ 
stance of Creditor 

An execution creditor may recall the writ at any time 
prior to the tale unleaa defendant would be Injured there¬ 
by. 


as. Wyo.—^Lawer Auto Supply v. 
Teton Auto Co., 284 P. 1001, 41 
Wyo. 263. 67 A.L..R. 1492. 
Oondititm for leeuaace 
In action to recover possession of 
autotruck where Judgment allowed 
defendants ten days in which to re¬ 
turn truck or. if not so returned, re¬ 
quired payment of value thereof, 
and execution was thereafter quash¬ 
ed on ground that it was in form 
execution on money Judgment only, 
order quashing execution was not 
res Judicata, since whatever adjudi¬ 
cation existed was on an immaterial 
matter, it being conceded that truck 
was not returned within ten days.— 
Lawer Auto Supply v. Teton Auto 
Co., supra. 

68. Cal.—Creditors' Adjustment Co. 
V. Newman, 197 P. 834, 186 Cal. 

609. 

TO. Ark.—oHall v. Lackmond, 6 S.W. 

610, 60 Ark. 113, 7 Am.S.H. 84. 

23 C.J. p 646 note 27. 

gpedsl pxooeediag 
A motion by judgment' debtors to 


quash execution Is a "special pro¬ 
ceeding" so that costs thereof must 
be allowed the prevailing party.— 
Van Denburgh v. Goodfellow. Cal., 
120 P.2d 20, prior opinion, App., 112 
P.2d 949. 

71. Ark.—Hall v. Lackmond, 6 S.W. 

610, 60 Ark. 113, 7 Am.S.R. 84. 

23 C.J. p 646 note 28. 

78. N.Y.—Brown v. Burdick, 18 
Wend. 611. 

73. Cal.—Parker v. Howe, 299 P. 
663, 114 Cal.App. 166. 

74. Cal.—Hulse v. Davis, 268 P. 136, 
200 Cal. 316—Wellington v. Sedg¬ 
wick, 12 Cal. 469. 

75. Cal.—Hulse v. Davie, 268 P. 136, 
200 Cal. 316—Wellington v. Sedg¬ 
wick. 12 Cal. 469. 

76. Cal.—Parker v. Howe, 299 P. 
663, 114 CaLApp. 166. 

77. Ala.—Smith, Stewart Co. v. 
Dean, 62 So. 836, 106 Ala. 116. 

Miss.—Vertner v. Martin, 18 Miss. 
108. 
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Effect of quashing levy see supra S 
109. 

73, Ky.—Lee v. Thompson, 116 S. 
W. 776, 132 Ky. 608—Davie v. 

Long, 4 Bush 674. 

78. Ky.—Cox v. Nelson, 1 T.B.Mon. 
94, 16 Am.D. 89. 

Miss.—Van Campen v. Snyder, 4 
Miss. 66, 32 Am.D. 311. 

23 C.J. p 646 note 33. 

80. Ala.—Ewing v. Peck, 26 Ala. 
413. 

81. Cal.—^Wellington v. Sedgwick, 
12 Cal. 469. 

23 C.J. p 646 note 36. 

88. Tenn.—^Littleton v. Yost, 8 Lea 
267. 

83. Tenn.—^Littleton v. Yost, supra, 

84. La.—Levi v. Converse, 20 La, 
Ann. 668. 

85. Va.—Baer v. Ingram, 87 S.E. 
906. 99 Va. 200. 

86. N.T.—Bradley v. Blue Ridge 
Hosiery Mill, 106 N.Y.S. 1107, 66 
Mise. 126. 
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§ 147 


An execution creditor may recall a writ of ex¬ 
ecution at any time prior to a sale thereunder, 
and may issue as many writs as he pleases, and stay 
them as long as he pleases, so long as there are 
no intervening writs.** However, a party cannot 
on his own motion quash his execution, if it is reg¬ 
ular and if defendant would be injured,** some 
sufficient ground being required to warrant the in¬ 
terposition of the court.** 

Plaintiff may make the motion where the writ 
has been irregularly issued without his knowledge 
or consent.*! If the writ is issued unadvisedly it 
may be withdrawn before anything is done on it,** 
and the creditor may stop the sale of property not 
subject to the execution.** However, a defective 
or irregular writ cannot be withdrawn after a 
sale.*^ 

A verbal order by the creditor to the officer to 
stay the writ has been held insufficient.®* 

The taking of a note from the judgment debtor, 
as collateral, on purchasing a judgment after levy, 
has been held to raise no absolute presumption of 
an engagement for stay of execution.®* 

Suing out execution on a replevy bond does not 


estop the creditor from afterward having such 
bond quashed on motion.®*^ 

After assignment, A judgment creditor who has 
assigned his rights to another may not ex parte 
arrest an execution issued in his name so as to ef¬ 
fect the rights of the assignee.®* 

Effect, The right to issue a second writ is not 
affected by a voluntary stay.®® 

Staying the execution after levy does not dis¬ 
charge the debt.! 

An agreement between plaintiff and the debtor 
to suspend a levy is no bar to the enforcement of 
the execution.* An agreement for a stay for the 
principal of the judgment does not prevent ex¬ 
ecution issuing in behalf of the court officers for 
their costs.* 

If the creditor, on motion, quashes an elegit, he 
may pursue any remedy which was before open 
to him.^ 

§ 147. Affidavit of Illegality 

Relief against an execution illegally issued may, 
where the statute provides such remedy, be had by an 
affidavit of illegality. 


87. Okl.—Cooper v. State ex rel. 
Com’rs of Liand Office, 63 P.2d 698, 
178 Okl. 532. 

Pajnneiit of shexiff’i ponadage niu 

aeoeaaary 

It seems that any plaintiff, at any 
time and for any consideration of 
property, money, or mercy, may stay 
an execution without paying the 
sheriff's poundage under the Act of 
June 1, 1933, P.L. p 1141, 16 Tub.St. 
8 2661-a et seq., and he may cer¬ 
tainly do so if he is in a position to 
proceed under and claim the benefits 
of the Act of April 20, 1846, P.L. p 
411, 12 Pub.St. 8 2511, because, as 
lien creditor, he is entitled to re¬ 
ceive at least a portion of the pro¬ 
ceeds of any sale.—Hornak v. Ken¬ 
nedy, 31 Pa.Dist. & Co. 516. 

Saturn on order of plalntiflf 
The purpose of the statutory pro¬ 
vision that an execution shall be re¬ 
turned on order of plaintiff or his 
agent Is to permit plaintiff, for 
whose benefit execution was issued, 
to bring an end to the proceeding on 
reaching a settlement with Judg¬ 
ment debtor, or for any other rea¬ 
son satisfactory to plaintiff.—^U. S. 
Gypsum Co. v. Moore, Ind.App., 36 
N.E.2d 951, rehearing denied 37 N. 
E.2d 682. 

8a Pa.—^Philip Kling Brewing Co. 
V. Mosher, 23 Pa.Co. 266. 

ea Ill.—^Taylor v. Winters, 1 Ill. 
180. 

28 C.J. p 682 note 87. 


90. Pa.—Hunt v. McClure, 2 Yeates 
387. 

23 C.J. p 682 note 88. 

91. W.Va.—Reinhard v. Baker, 13 
W.Va. 805. 

9a N.T.—Cairns v. Smith, 8 Johns. 
337. 

23 C.J. p 682 note 90. 

9a Tenn.—State Bank v. Turney, 7 
Humphr, 271. 

94. N.Y.—Thomas v. Bogert, 83 
Hun 11. 

95. Ky.—Hogan v. Hisle, 4 Ky.L. 
370. 

96. Pa,—Spangler v. Sheffer, 69 Pa. 
255. 

97. Ky.—Skinner v. Robinson, Hard. 
4. 

9a La.—Milliken & Farwell v. Taft 
Mercantile Co., 7 La.App. 160. 

99. Pa.—Philip Kling Brewing Co. 
V. Mosher, 23 Pa.Co. 265—Wilkin¬ 
son V. Hiyer, 22 Pa.Co. 667. 

1. Ky.—-McGinnis v. Lillard, 4 Bibb 
490. 

Xdability on bond 

(1) Judgment enforceable against 
defendant is enforceable against 
sureties on bond to stay execution. 
—Hecker v. Hogan, 266 P. 966, 90 
Cal.App. 416. 

(2) Substituted plaintiff is enti- 
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tied to enforce obligation against 
sureties on bond to stay execution, 
where undertaking showed obliga¬ 
tion inured to benefit of plaintiff, 
not particular person.—Hecker v. 
Hogan, supra. 

(3) Stay bond surety was released 
where judgments were released and 
compromised by contract of judg¬ 
ment creditor bank's receiver with 
debtor's bankruptcy trustee.—State 
V. American Bonding & Casualty Co., 
238 N.W. 709, 213 Iowa 211. 

(4) Even though the sureties on 
a stay bond become principals as to 
the creditors under Crawford & M. 
Dig. 8 4306, giving such bond the 
force of a judgment on which exe¬ 
cution may Issue, so that the credi¬ 
tor may issue execution against 
them alone, the creditors cannot, 
after having levied execution on 
property of the principal, release 
such property over the protest of the 
sureties without thereby releasing 
the liability of the sureties, at least 
to the extent of the value of the 
property.—White, Wilson, Drew Co. 
V. Ahrens, 247 S.W. 73, 166 Ark. 688. 

X Conn.—Derby Bank v. Landon, 2 
Conn. 417. 

3. Tex.—Clegg v. Dc Bruhl, 45 Tex. 
141. 

4. Va.—Claiborne v. Gross, 7 Leigh 
331, 34 Va. 331. 

23 C.J. p 683 note 1. 
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Relief against execution by way of affidavit of 
illegality is a purely statutory procedure.^ It is a 
substitute for the writ of audita querela.^ 

The remedy is limited to the relief expressly con¬ 
ferred by the statute, strictly construed.^ Under 
the statutes it applies only to executions and judg¬ 
ments issuing out of and returnable to the court,^ 
and has no application to executions issued ex parte 
by a ministerial officer,® except as specially au- 
Ihorized.i® 

Who may be affiant. The remedy by affidavit 
of illegality lies only in favor of a defendant in 
execution^l against whom the execution is proceed¬ 
ing; a codefendant whose goods have not been 
seized cannot make affidavit.^® One not party to 
the action who claims title to the property levied 
on cannot proceed by affidavit of illegality.^® The 
affidavit may be filed by an attorney in fact,^^ with¬ 
out exhibiting or attaching his written authority.^® 

Necessity of levy. An affidavit of illegality will 
not lie unless there has been a levy.i® ^ fortiori, 
an affidavit of illegality is not proper where an 
execution has not been issued.The proceeding 
will not lie where defendant's funds have been 
impounded by garnishment.^* When the statute 
so provides, the giving of a bond is a prerequisite 


to obtaining a stay.^® Under the particular stat¬ 
ute, no bond may be required in the case of an af¬ 
fidavit interposed to a levy on realty,®® and in the 
case of personalty it may be necessary only where 
possession of the property is sought to be retained 
by the debtor.®! In other words, the debtor may 
replevy the property levied on by giving bond and 
security for its forthcoming, but is not bound to 
do so.®® The bond must conform to the statute.®® 
The obligation of the bond is to redeliver the prop¬ 
erty at the time and place of sale,®^ and the bur¬ 
den is on the surety to show why the identical prop¬ 
erty levied on is not delivered.®® If the bond sued 
on is not a statutory bond but is a good common- 
law obligation to produce the property and to pay 
the eventual condemnation money, and defendant 
fails to produce the property on demand, the meas¬ 
ure of damages is not the value of the property 
but is the amount of the judgment rendered in the 
illegality case.®® 

Return of affidavit and bond. When an affidavit 
of illegality is filed on the levy of an execution, it 
is the duty of the levying officer to return the ex¬ 
ecution, affidavit and bond to the next term of the 
court from which the execution issued.®*^ 

An affidavit of illegality may be withdrawn by 
the party interposing it, subject to the right of 


8. Fla.^Mltchel] v. Duncan. 7 Fla. 
13. 

Ga.—Fidelity & Casualty Co. of New 
York V. Whitaker, 168 S.E. 416. 172 
Ga. 663—Norris v. Carter & Nel¬ 
son. 124 S.E. 144, 32 Oa.App. 607 
—Cook & Kimbrel v, City of Col¬ 
quitt, 116 S.E. 37. 29 Ga.App. 494. 

23 C.J. p 546 note 42. p 647 notes 
43. 49. 

6. Ga.—^Manning v. Phillips, 65 Ga. 
648. 

Audita querela generally see Au¬ 
dita Querela. 

7. Ga.—River v. Cox, 126 S.E. 729, 
33 Ga.App. 139—McConnell v. Ma¬ 
son, 116 S.E. 658. 30 Ga.App. 82. 

8 . Ga.—Fidelity & Casualty Co. of 
New York v. Whitaker, 168 S.E. 
416, 172 Ga. 663—Manning v. Phil¬ 
lips, 66 Ga. 648—Cook & Kimbrell 
v. City of Colquitt. 116 S.E. 87, 29 
Ga.App. 494. 

8 . Ga. — Fidelity & Casualty Co. of 
New York v. Whitaker, 168 S.E. 
416, 172 Ga. 663—Cook Sc Kimbrel 
V. City of Colquitt, 116 S.E. 37, 29 
Ga.App. 494. 

23 C.J. p 647 note 47. 

10. aa.^Iiee County v. Walden, 68 
Ga. 664. 

23 C.J. p 647 note 63. 

11. Ga.—^Leitch v. City of Dublin, 
128 S.E. 889, 160 Ga. 691—Carmich¬ 
ael V. Mobley, 178 8.B. 418, 60 Qa. 


App. 674—Ragan v. Smith, 174 S.E. 
180, 49 Ga.App. 118. 

23 C.J. p 649 note 94. 

Bsecutioa against stookholdex 
Where by statutory provision an 
execution against a corporation is 
made to operate against a stockhold¬ 
er, an affidavit of illegality lies in 
his favor.—Force v. Dahlonega Tan¬ 
ning & Lumber Mfg. Co.. 22 Ga. 86. 
18. Ga.—Van Dyke v. Besser, 34 Ga. 
268. 

13. Ga.—Leitch v. City of Dublin. 
128 S.E. 889. 160 Ga. 691—Ragan v. 
Smith, 174 S.E. 180, 49 Ga.App. 118. 

14. Oa.—Clinch v. Ferrll, 48 Oa. 
366. 

16. Ga.—Lewis v. Beck & Gregg 
Hardware Co., 73 S.E. 739, 137 Ga. 
615. 

16. Ga.—^Ben Hill County v. Massa¬ 
chusetts Bonding Sc Ins. Co., 87 
S.E. 16, 144 Ga. 826—Norris v. Car¬ 
ter Sc Nelson, 124 6.E. 144, 32 Ga. 
App. 607. 

23 C.J. p 549 note 96. 

17. Ga.—Robbins v. Kinman, 169 S. 
E. 304, 177 Ga. 46. 

18. Ga.—^Norris v. Carter & Nelson, 
124 S.m 144, 82 Ga.App. 607. 

16. Fla.—Griffin v. Lacourse, 12 So. 
665, 31 Fla. 126. 

SOl Ga.—^Murphey v. Smith, 86 S.E. 
791, 16 CkLApp. 472. 
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Defect la bond 

The giving of a forthcoming bond 
not being essential to the validity 
of an affidavit of illegality Hied to 
a common-law execution, an affidavit 
to what appears to be such an execu¬ 
tion which sets up a legal defense 
against the levy proceeding was im¬ 
properly dismissed on the grounds 
that the forthcoming bond, which 
was actually given to the sheriff ac¬ 
companying the affidavit, did not con¬ 
tain a proper surety, in view of Civ. 
Code 1910, 8S 6306 and 6040.—Humph¬ 
reys V. Avery & Co., 113 S.E. 49, 
28 Ga.App. 787. 

81. Ga.—Crayton v. Fox, 28 S.E. 610, 
100 Ga. 781. 

23 C.J. p 661 note 44. * 

88. Ga.—Wynn v. Knight, 68 Ga. 

668 . 

23 C.J. p 662 note 46. 

83. Ga.—Brantley v. Baker, 75 Ga. 
676. 

84. Ga.—Kaminsky v. Horrlgan, 68 
S.E. 497, 2 Ga.App. 832. 

85. Ga.—^Kaminsky v. Horrigan, su¬ 
pra. 

83. GkL—Gregory v. Hendricks, 77 S. 
E. 686, 12 Ga.App. 486. 

87. Ga.-—Padgett v. Waters* 61 So. 

298, 4 Qa.App. 806. 

28 C.J. p 662 notes 69, 6L 



88 C.J.S/ 

plaintiff to proceed as in claim cases where the 
claims are withdrawn.^^ 

§ 148. -Grounds 

Dtf^ndant may proeead againat an axatutlon by affl- 
dlavlt of Ulagality only on auch grounda aa ara authorized 
toy atatuta. Under the atatuta an affidavit of illegality 
may be the proper procedure where the Judgment la void 
or haa become unenforceable. 

An affidavit of illegality will lie only on the 
grounds provided for by the statute.^® Under the 
statute, defendant may proceed by affidavit of il¬ 
legality where an execution against property “shall 
issue illegally, or shall be proceeding illegally.”30 
Unless the judgment is void, an affidavit of illegal¬ 
ity is proper only if some fact or situation has 
arisen subsequent to the judgment which warrants 
a stay of the execution proceedings.®^ Thus an 
affidavit of illegality is proper where the judgment 
has become unenforceable,®® as where the judgment 
has been satisfied or settled,®® or has become dor¬ 
mant through failure to enforce it for a specified 
period of time.®^ It is not ground for an affidavit 
of illegality that the property levied on does not 
belong to defendant,®® that the execution was is¬ 


§ 148 

sued m the interim between the time when the 
remittitur of the appellate court was filed in the 
lower court and the time when it became the judg¬ 
ment of the lower court,®® or that a levy on prop¬ 
erty of a codefendant was dismissed by plaintiff 
without an order of court and the execution after¬ 
ward levied on property of affiant,37 although it 
has been held that an execution founded on an 
award against administrators in their representa¬ 
tive capacity, but le^ed on the individual property 
of the administrator is ground.®® It is not a ground 
that the execution debtor has an unliquidated de¬ 
mand against the execution creditor,®® even though 
plaintiff is a nonresident and has no property in the 
state,®® but it is ground that affiant has recovered 
a judgment against plaintiff in an amount as great 
as the sum for which plaintiff is levying execu- 
tion.®7^ Such an affidavit is not a remedy for an 
excessive levy,®® refusal of the officer to levy on 
the property pointed out by defendant,®® failure 
to give defendant an opportunity to point out prop¬ 
erty,®® failure to give notice of levy to a tenant in 
possession,®® disobedience of instructions to make 
the amount out of the principal first,®® or for er¬ 
rors in the advertisement of property levied on.®7 
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28. Oa.—Thomas v. Parker, 69 Ga. 
283. 

29. Oa.—Flanigan v. Hutchins. 146 
S.E. 500, 39 Ga.App. 220. 

AbsoBos of allldavlt as to taxss 
Where a statute requires the Judg¬ 
ment creditor to Hie an affidavit of 
payment of taxes, the want of such 
an affidavit is a good ground of ille- 
grality.—Wilson v. Ansley, 47 Ga. 
278—Brown v. Gill, 44 Ga. 613—Con- 
nally v. Peck, 44 Ga. 430—23 C.J. 
p 548 note 73. 

Disohargs la baakziiptoy 

Defendant's discharge in bankrupt¬ 
cy is no ground of illegality in levy 
of execution on Judgment for plain¬ 
tiff in trover.—Barnes v. Moseley, 
154 S.E. 388, 41 Ga.App. 713. 

PoBdsBoy of motiosL to arzost jadg- 
msnt is not ground for affidavit of 
Illegality.—Walker v. Tate, 170 S.E. 
403, 47 Oa.App. 340. 

Sa Ga.—Savannah v. Wade, 94 S.E. 

1042. 21 Ga.App. 784. 

23 C.J. p 647 note 51. 

31- Ga.—McConnell v. Mason, 116 S. 

E. 658, 30 Ga.App. 82. 

32. Ga.—Roberts v. Seanor, 166 S. 
E. 375, 46 Ga.App. 5. 

83. Ga.—Pelker v. Johnson, 7 S.E. 
2d 668. 189 Oa. 797-^Taylor v. Jor¬ 
dan. 195 S.E. 215. 67 Ga.App. 285. 
28 C.J. p 547 note 54. 

Basort to aguity is not necessary 
in order to establish Illegality of an 
execution because* of payment there¬ 
of.—Taylor v. Jordan, supra. 


Transfer of Judgment 

When one of two Joint defendants 
In a Judgment pays off the Judg¬ 
ment with funds belonging to both 
and takes a transfer of the Judgment 
and the execution to himself and 
afterward transfers it to another, 
who levies on the property of code¬ 
fendant, the latter by an affidavit of 
illegality may set up the payment 
of the judgment and execution.—Reg¬ 
ister V. Southern States Phosphate & 
Fertilizer Co., 122 S.E. 323, 167 Ga. 
661, answers to certifled questions 
conformed to 122 S.E. 652, 32 Ga.App. 
86 . 

Partial pasrment 

The amount admitted to be due 
must be paid in order to stay the 
execution.—Equitable Mortg. Co. v. 
Montfort, 49 S.E. 715, 121 Ga. 696— 
Levadas v. Beach, 46 S.E. 864, 119 
Ga. 613—23 C.J. p 647 note 66. 

34. Ga.—Bryant v. Freeman, 16 S.E. 
2d 113, 65 Ga.App. 590. 

35. Ga.—Tanner v. Wilson, 187 S.E. 
626. 183 Ga. 53. 

23 C.J. p 547 note 56. 

Prsteisting ssouzity d9Sd to third 
psrty ! 

Defendant In fieri facias cannot by 
affidavit of illegality set up preex¬ 
isting security deed in favor of third 
person to defeat levy.—Lewis v. 
Moultrie Banking Co., 136 S.E. 564, 
36 Ga.App. 347. 

38. Qa.—Anderson v. First Nat. 
Bank, 103 S.E. 806, 25 <Hl.App. 610. 
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37. Ga.—Steele v. Atlanta Land 

Impr. Co., 1$ S.E. 267, 91 Ga. 64. 

38. Ga.—Horne v. .Spivey. 44 Ga. 

616. 

Contra Padgett v. Waters, 61 S.E. 
293, 4 Ga.App. 306. 

39. Ga.—Leavel v. Frey, 66 S.E. 

916, 133 Ga. 723—Miles v. Swift, 
142 S.E. 472, 38 Ga.App. 42. 

40. Ga.—Allen v. Duval Motors Co., 
136 SE. 479, 86 Ga.App. 336. 

41. Ga—Taylor v. Jordan, 196 S.E. 
215, 57 Ga.App. 285. 

42. Ga.—Rogers v. Felker, 77 Ga. 

46. 

23 C.J. p 547 note 60. 

43. Ga,—Douglass v. Singer Mfg. 
Co.. 27 S.E. 664, 102 Ga. 560. 

23 C.J. p 547 note 61. 

44. Ga.—Mulling v. Bank of Cobb- 
town, 135 S.E. 222, 36 Ga.App. 55 
—Banks v. Giles, 92 S.E. 651. 20 
Ga.App. 97. 

46. Ga.—Banks v. Giles, 92 S.E. 651, 
20 Ga.App. 97. 

2ltatnts dlrsotozy 

The statutory provision for giv¬ 
ing notice of the levy to the tenant 
in possession Is directory.—Mulling 
V. Bank of Cobbtown, 136 S.E. 222, 
36 Ga.App. 65. 

46. Ga,—Keaton v. Cox, 26 Ga. 162. 

47. Ga.—Walker v. Tate, 170 S.E. 

403, 47 Ga.App. 340—Mulling v. 

Bank of Cobbtown. 135 S.E. 222. 36 
Ga.App. 55. 

28 C.J. p 547 note 65. 
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A levy on corporate stock without the statutory 
notice to defendant is insufficient and may be ar¬ 
rested on affidavit of illegality.^^ 

Variance. To be good as a ground of illegality, 
the variance between a fieri facias and the judg¬ 
ment on which it is founded must be matesial.^^ 

Breach of agreement. Defendant may resist an 
execution by successfully showing that he had a 
good defense to the suit, which he was induced to 
abandon because of an agreement with plaintiff, 
made on sufficient consideration, that the judgment 
to be rendered was to be discharged against him 
on his doing certain acts subsequent to the judg¬ 
ment, and that he had performed such acts con¬ 
formably with his agreement.®® Where land is 
conveyed to one who agrees in consideration there¬ 
for to pay off a judgment, instead of which he 
takes an assignment of the judgment and proceeds 
to enforce the same by levy and sale, the proper 
remedy is by an affidavit of illegality and not by 
injunction.®! So where the creditor agrees with 
a surety, on a sufficient consideration, to look to the 
principal alone, but issues an execution against the 
surety, it is ground for illegality.®^ An unauthor¬ 
ized settlement agreement is not ground,®® nor is 
a mere voluntary promise on the part of plaintiff 
that he would not enforce a judgment against de¬ 
fendant, and that it would not be necessary for 
defendant to file any defense.®^ Where defendant 
appeared at the trial and defended the case on the 
merits, he cannot urge illegality of the execution 
•on the ground that plaintiff violated an agreement 


to dismiss the action before judgment.®® It is not 
ground for an affidavit of illegality that in a for¬ 
mer levy on different land under the same execu¬ 
tion plaintiff and defendant entered into an agree¬ 
ment by which the purchase price of the land at 
a sheriff’s sale would be depressed and plaintiff 
would acquire title, either in himself or some other 
person designated by him, in full settlement of the 
debt.®® On an affidavit of illegality to arrest a 
levy in favor of an administrator, on the ground 
that on a previous levy the administrator and plain¬ 
tiff had agreed to depress bidding and that the 
indebtedness should be discharged, an alternative 
prayer for the cancellation of the fieri facias in 
lieu of cancellation of the deed of the prior sale 
is without equity where founded on the theory 
that the administrator has no interest in the prop¬ 
erty but that it has passed into the hands of an 
innocent purchaser and there is no allegation that 
any benefit from the sale has accrued to the es¬ 
tate.®*^ 

Dismissal of levy on property of principal. In¬ 
asmuch as plaintiff has the option of proceeding 
against the property of the principal or of the sure¬ 
ty when the execution is against both, the dismissal 
of a levy on the lands of the principal is no ground 
for illegality on the part of the surety.®®^ 

Attack on judgment. A defendant in execution, 
who has had his day in court, cannot ordinarily, 
by means of an affidavit of illegality, go behind the 
judgment on which the execution is based,®® and 
set up defenses which he urged or might have 


mmasdj against offlosr 

Errors in the advertisement of 
property levied on cannot properly be 
made the ground of an affidavit of il¬ 
legality. but the party suffering 
thereby will be remitted to his rem¬ 
edy against the officer.—Pelker v. 
Johnson. 7 S.E.2d 668, 189 Ga. 797. 
48. Ga.—^Weaver v. Tuten, 86 S.E. 
1048. 144 Ga. 8. 

48. Ga.—Zachry v. Zachry, 68 Ga. 
168. 

23 C.J. p 647 note 67. 

Ba Ga.—Monroe v. Security Mut. 
Life Ins. Co.. 66 S.E. 764, 127 Ga. 
649. 

23 C.J. p 647 note 68. 

Bl. Ga.—Plournoy v. Silman, 69 Qa. 
196. 

B8. Qa.—Wimberly v. Adams, 61 Ga. 
423. 

23 C.J. P 648 note 70. 

63. Ga.—^Whatley v. Citizens' 6b 
Southern Nat. Bank, 172 S.E. 686. 
48 Ga.App. 826. 

64. Ga.—^Monroe v. Security Mut. 
Life Ins. Go., 66 8.B. 764, 187 Ga. 


649—Wilcox V. Bank of Hazlehurst. 
102 S.E. 45. 24 Ga.App. 616. 

66. Ga.—Pelker v. Johnson. 7 S.E. 
2d 668, 189 Ga. 797. 

68. Ga.—Guthrie v. Gaskins, 192 S. 
E. 36, 184 Ga. 637. 

67. Ga.—Guthrie v. Gaskins, supra. 

68. Ga.—Steele v. Atlanta Land 
Impr. Co.. 16 S.E. 267, 91 Ga. 64— 
Manry v. Shepperd, 67 Ga. 68. 

23 C.J. p 648 note 72. 

69. Ga.—City of Albany v. Parks, 6 
S.E.2d 680, 61 Ga.App. 66—Griffin v. 
H. C. Whitmer Co., 194 S.E. 896, 
67 Ga.App. 203—Ivey v. Keroe, 166 
S.E. 239, 42 Ga.App. 836—Courson 
V. Manufacturers' Finance Accept¬ 
ance Corporation, 163 S.E. 624, 41 
Ga.App. 661—Flanigan v. Hutchins. 
146 S.E. 500, 39 Ga.App. 220—An¬ 
derson V. Trowbridge Hardware 
Co.. 138 S.E. 250, 36 Ga.App. 776— 
Rivers v. Cox, 126 S.E. 729, 38 
Ga.App. 139—Ragan-Malone Co. v. 
Padgett, 125 S.E. 606, 83 Ga.App. 
Ill—Childs v. State Bank of Chi¬ 
cago, 121 S.E. 264, 31 Ga.App. 688 
—McConnell v. Mason. 116 S.E. 668. 
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30 Ga.App. 82—Fowler v. King. 116 
S.E. 64, 29 Ga.App. 600. 

23 C.J. p 648 note 74. 

JadgmsBt in trover, although ren¬ 
dered for money, is conclusive as to 
plalntifTs title to property, which 
cannot be inquired Into by affidavit 
of illegality.—Barnes v. Moseley, 164 
S.E. 388. 41 Ga.App. 713. 

Default Judgment 
A defendant on whom service has 
been perfected and against whom 
judgment has been rendered, al¬ 
though he was in default and made 
no appearance by plea or answer, 
has had his "day in court" within Civ. 
Code 1910 8 6311.—Barnes v. West 
Pub. Co., 127 S.E. 668. 33 Ga.App. 
626. 

Vnauthorlsed consent to Judgment 

Although an attorney consented to 
a Judgment against his client In di¬ 
rect opposition to the client's instruc¬ 
tions. the client cannot go behind the 
Judgment by affidavit of illegality in 
view of Civ.Code 1910 8 6311, provid¬ 
ing that if defendant has had his 
day in court he cannot go behind the 
Judgment by such an affidavit—Pat- 
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urged at the trial.®® An affidavit of illegality can¬ 
not be used to test the validity of the judgment un¬ 
less the judgment is absolutely void,®^ in that the 
court was without jurisdiction of the subject mat¬ 
ter or defendant did not have his day in court.®^ 
In such case defendant need not show a valid de¬ 


fense to the suit wherein the judgment was ten¬ 
dered.®® The remedy by affidavit of illegality is 
not a substitute for certiorari®^ or other procedure 
for review;®® and it cannot be used to correct er¬ 
rors in the proceedings prior to judgment,®® or 
irregularities in the judgment.®*^ 


terson v. aeorgia Gravel Co.. 108 S. 
E. 287, 161 Ga. 818. 

Doaial that Judamoat ootfht to 
havo boon roaflorod because of pre- 
exlstina facts is to go behind Judg¬ 
ment.—Tuff V. Loh. 144 S.E. 870. 38 
Ga.App. 626. followed In Tuff v. Con¬ 
tinental Trust Co.. 144 S.E. 671. 38 
Ga.App. 529. 

OOi Ga.—Stewart v. Youmans. 7 S.E. 
2d 682. 61 Ga.App. 773—City of Al¬ 
bany V. Parks. 6 S.E.2d 680. 61 Ga. 
App. 56—Drake v. Ludden & Bates 
Southern Music House. 169 S.E. 
213, 46 Qa.App. 746—Felker v. 

Still. 133 S.E. 619, 35 Qa.App. 236— 
Rivers v. Cox, 125 S.E. 729, 33 Ga. 
App. 139—Ragan-Malone Co. v. 
Padgett, 125 S.E. 605. 33 Ga.App. 
Ill—McConnell v. Mason, 116 S.E. 
668, 30 Ga.App. 82. 

23 C.J. p 648 note 76. 

Prematiurity of snlt 
Judgment cannot be attacked by 
aflldavit of illegality because suit 
was instituted prematurely.—Nix v. 
Baxter, 167 S.E. 116, 46 Ga.App. 163. 

Ibaok of servioe oa oodefeadaat is 
a matter for defense, and is not 
ground for an affidavit of illegality. 
—Poster V. J, R. Watkins Co., 121 S. 
E. 861. 31 Ga.App. 609. 

Prsnatiiro ssiinro of property 
There being an affidavit of illegal¬ 
ity to a Judgment rendered against 
affiant as surety on a bond given by 
defendant in a proceeding to fore¬ 
close a sawmill lien on lumber and 
it appearing that the defense set up 
by affiant was that plaint!IT had tak¬ 
en possession of the lumber and con¬ 
verted it before Judgment had been 
rendered on the bond, it was proper 
to dismiss the affidavit, since such 
defense could have been made by af¬ 
fiant before Judgment.—^Waters v. 
Scott. 121 S.E. 865, 31 Ga.App. 690. 
payment 

Defendant in execution may not by 
affidavit of illegality make defense 
of payment of a debt, but may make 
only the defense of the payment of 
the execution itself.—Felker v. John¬ 
son. 7 S.B.2d 668. 189 Ga. 797. 

61. Ga.—City of Albany v. Parks, 6 
S.E.2d 680, 61 Ga.App. 56—Walk¬ 
er v. Tate, 170 S.E. 403, 47 Ga.App. 
840—Ivey v. Kerce. 156 S.E. 239, 
42 Ga.App. 886—Tuff v. Loh, 144 
S.E. 670, 38 Oa.App. 526. followed 
in Tuff v. Continental Trust Co.. 
144 S.E. 671, 38 Ga.App. 629—Riv¬ 
ers V. Cox, 126 S.E. 729, 88 Ga. 
App. 189. 

23 C.J. p 648 note 78. 


mvn where Judgment has been ob¬ 
tained by fraud, defendant’s remedy 
is not by affidavit of illegality.—Tuff 
V. Loh. 144 S.E. 670, 38 Ga.App. 626, 
followed in Tuff v. Continental Trust 
Co.. 144 S.E. 671, 38 Ga.App. 629. 
Prand depriving defendant of hearing 
Defendant who has had his day in 
court and against whom a Judgment 
has been rendered cannot go behind 
the Judgment by an affidavit of ille¬ 
gality because he was by plaintiff’s 
fraud, unmixed with negligence on 
his own part, deprived of a hearing. 
His proper remedy is by a petition 
in equity to set aside the Judgment. 
—Nix V. Baxter, 167 S.E. 116, 46 Ga. 
App. 153—23 C.J. p 649 note 93. 
perjnrod svidsnoo 

Illegality attacking Judgment on 
which fieri facias was Issued on 
ground that it was obtained by per¬ 
jured evidence was properly dis¬ 
missed.—Swords V. Roach, 166 S.E. 
186, 176 Ga. 774. 

Joint jndgmont against defendant 

and garnishee being void as to gar¬ 
nishee. affidavit of illegality to ex¬ 
ecution thereon should be sustained. 
—Donaldson v. Tripod Paint Co.. 168 
S.E. 640, 43 Ga.App. 3. 

Judgment against prinoipal defend¬ 
ant vacated by bankmptoy 
Surety may by affidavit of illegal¬ 
ity attack Judgment .against him on 
garnishment dissolution bond by 
showing proceedings necessary to val¬ 
idate Judgment became void when 
principal debtor was adjudicated a 
bankrupt.—Roberts v. Seanor, 166 S. 
E. 375, 46 Ga.App. 6. 

Invalidity as to others 

Decree vesting title in person rep¬ 
resented, subject to execution, could 
not be attacked by affidavit of il¬ 
legality, regardless of whether con¬ 
clusive on others not represented. 
—Brown v. Bowman. 144 S.E. 363. 
38 Ga.App. 507. 

62. Ga.—Ivey v. Kerce, 166 S.E. 239, 
42 Oa.App. 336—Brown v. Bow¬ 
man. 144 S.E. 353. 38 Ga.App. 607 
—^McConnell v. Mason, 116 S.E. 668, 
30 Ga.App. 82. 

28 C.J. p 649 notes 79. 80. 

Jnrisdiotion if dofondaat rosldsd in 
distslot 

(1) Where, if defendant resided in 
the district, the court would have 
Jurisdiction of the subject matter 
and the return of process asserts 
residence in the district, the Judg¬ 
ment cannot be attacked by affidavit 
of illegality.—Sanford v. Bates, 26 S. 
E. 36. 99 Ga. 146—Hartsfleld v. Mor¬ 
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ris. 16 S.E. 363, 89 Ga. 254—Jackson 
v. Hitchcock, 48 Ga. 491. 

Cfi) Judgment against nonresident 
defendants by default is subject to 
attack by affidavit of illegality, not¬ 
withstanding service, where resident 
defendant was held not liable.— 
Rhodes v. Southern Flour & Grain 
Co.. 163 S.E. 237, 45 Ga.App. 13. 
▼old as to Buzoty 

The principal debtor cannot attack 
the Judgment on the ground that 
it is void as to sureties.—Levadas v. 
Beach. 46 S.E. 864, 119 Ga. 613. 
Change of plaintiif without notice 
to defendant 

Affidavit of illegality alleging 
that, in suit on note, wherein affiant, 
maker, and plaintiff in execution, 
payee and Indorser, were codefend¬ 
ants, plaintiff in execution against 
whom defendant had a defense, was 
made party plaintiff, without notice 
to defendant, and obtained Judgment 
in question, was held not dismlssi- 
ble, since it showed affiant had not 
had his day in court.—Courson v. 
Crosby. 167 S.E. 310, 46 Ga.App. 226. 

63. Ga.—Cochran v. Whitworth. 94 
S.E. 609, 21 Ga.App. 406. 

23 C.J. p 549 note 83. 

64. Ga.—Slaton v. Hinman, 100 S. 
E. 24, 24 Ga.App. 64. 

23 C.J. P 649 note 84. 

65. Ga—Ogletree v. Andrews. 24 S. 
E. 842. 99 Ga. 133. 

23 C.J. P 549 note 86. 

66 . Ga.—Sikes v. Bird, 183 S.E. 

825, 52 Ga.App. 654—Edison Pro¬ 
vision Co. V. Armour & Co.. 179 
S.E. 829. 61 Ga.App. 213—Ander¬ 
son V. Trowbridge Hardware Co.. 
138 S.E. 250. 36 Ga.App. 776— 

Barnes v. West Pub. Co.. 127 S.E. 
668, 33 Ga.App. 626. 

Blsquallfloatlou of Juror 

Objection to validity of verdict on 
ground that juror rendering It was 
disqualified is not available by affi¬ 
davit of Illegality.—Owen v. Fed¬ 
eral Land Bank of Columbia. 140 S. 
E. 426, 37 Oa.App. 394—Fairburn 

Supply Co. V. Crumley-Sharp Hard¬ 
ware Co.. 124 S.E. 67, 32 Ga.App. 
620. 

67. Ga.—City of Albany v. Parks, 5 
S.E.2d 680, 61 Ga.App. 56—Geor¬ 
gia Power Co. v. Friar. 171 S.E. 210, 
47 Ga.App. 675. affirmed 175 S.E. 
807, 179 Ga. 470—Rivers v. Cox, 126 
S.E. 729. 33 Ga.App. 189. 

23 C.J. P 648 note 76. 
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A levy on corporate stock without the statutory 
notice to defendant is insufficient and may be ar¬ 
rested on affidavit of illegality.^^ 

Variance, To be good as a ground of illegality, 
the variance between a fieri facias and the judg¬ 
ment on which it is founded must be mate*ial>® 

Breach of agreement. Defendant may resist an 
execution by successfully showing that he had a 
good defense to the suit, which he was induced to 
abandon because of an agreement with plaintiff, 
made on sufficient consideration, that the judgment 
to be rendered was to be discharged against him 
on his doing certain acts subsequent to the judg¬ 
ment, and that he had performed such acts con¬ 
formably with his agreement.®® Where land is 
conveyed to one who agrees in consideration there¬ 
for to pay off a judgment, instead of which he 
takes an assignment of the judgment and proceeds 
to enforce the same by levy and sale, the proper 
remedy is by an affidavit of illegality and not by 
injunction.®! So where the creditor agrees with 
a surety, on a sufficient consideration, to look to the 
principal alone, but issues an execution against the 
surety, it is ground for illegality.®^ An unauthor¬ 
ized settlement agreement is not ground,®® nor is 
a mere voluntary promise on the part of plaintiff 
that he would not enforce a judgment against de¬ 
fendant, and that it would not be necessary for 
defendant to file any defense.®^ Where defendant 
appeared at the trial and defended the case on the 
merits, he cannot urge illegality of the execution 
'On the ground that plaintiff violated an agreement 


to dismiss the action before judgment.®® It is not 
ground for an affidavit of illegality that in a for¬ 
mer levy on different land under the same execu¬ 
tion plaintiff and defendant entered into an agree¬ 
ment by which the purchase price of the land at 
a sheriffs sale would be depressed and plaintiff 
would acquire title, either in himself or some other 
person designated by him, in full settlement of the 
debt.®® On an affidavit of illegality to arrest a 
levy in favor of an administrator, on the ground 
that on a previous levy the administrator and plain¬ 
tiff had agreed to depress bidding and that the 
indebtedness should be discharged, an alternative 
prayer for the cancellation of the fieri facias in 
lieu of cancellation of the deed of the prior sale 
is without equity where founded on the theory 
that the administrator has no interest in the prop¬ 
erty but that it has passed into the hands of an 
innocent purchaser and there is no allegation that 
any benefit from the sale has accrued to the es¬ 
tate.®*^ 

Dismissal of levy on property of principal. In¬ 
asmuch as plaintiff has the option of proceeding 
against the property of the principal or of the sure¬ 
ty when the execution is against both, the dismissal 
of a levy on the lands of the principal is no ground 
for illegality on the part of the surety.®®^ 

Attack on judgment, A defendant in execution, 
who has had his day in court, cannot ordinarily, 
by means of an affidavit of illegality, go behind the 
judgment on which the execution is based,®* and 
set up defenses which he urged or might have 


mMttsdy Mralast oflioer 

Errors in the advertisement of 
property levied on cannot properly be 
made the ground of an affidavit of il¬ 
legality. but the party suffering 
thereby will be remitted to his rem¬ 
edy against the officer.—Pelker v. 
Johnson. 7 S.E.2d 668. 189 Ga. 797. 

48 . Ga.—^Weaver v. Tuten. 86 S.E. 
1048. 144 Ga. 8. 

49 . Ga.—Zachry v. Zachry, 68 Ga. 
158. 

23 C.J. p 647 note 67. 
aa Ga.—Monroe v. Security Mut. 
Life Ins. Co.. 66 S.E. 764, 127 Ga. 
649. 

28 C.J. p 647 note 68. 

51. Ga.—Flournoy v. Silman. 69 Ga. 
196. 

88 . Qa.—Wimberly v. Adams, 61 Ga. 
428. 

28 C.J. P 648 note 70. 

68> Ga.—^Whatley v. Citizens* ft 
Southern Nat. Bank, 172 S.E. 686, 
48 Ga.App. 826. 

54 . Ga.—^Monroe v. Secsurlty Mut. 
Life Ins. Co., 68 SJEB. 764, 187 Qa. 


549—^Wilcox V. Bank of Hazlehurst. 
102 S.E. 45. 24 Ga.App. 616. 

55. Ga.—Felker v. Johnson, 7 S.E. 
2d 668. 189 Ga. 797. 

56. Ga.—Guthrie v. Gaskins, 192 S. 
E. 36. 184 Ga. 587. 

57. Ga.—Guthrie v. Gaskins, supra. 

5& Ga.—Steele v. Atlanta Land 
Impr. Co.. 16 S.E. 267, 91 Ga. 64— 
Manry v. Shepperd, 67 Ga. 68. 

23 C.J. p 648 note 72. 

59. Ga.—City of Albany v. Parks, 5 
S.E.2d 680, 61 Ga.App. 56—Griffin v. 
H. C. Whitmer Co., 194 S.E. 896. 
57 Ga.App. 208—Ivey v. Keroe, 166 
S.E. 239, 42 Ga.App. 886—Courson 
V. Manufacturers* Finance Accept¬ 
ance Corporation. 163 S.E. 624, 41 
Ga.App. 651—Flanigan v. Hutchins, 
146 S.E. 600. 39 Ga.App. 220—An¬ 
derson V. Trowbridge Hardware 
Co., 138 S.E. 260, 86 aa.App. 776— 
Rivers v. Cox, 126 S.E. 729, 83 
Ga.App. 139—Ragan-Malone Co. v. 
Padgett, 126 8.E. 605, 88 Ga.App. 
Ill—Childs v. State Bank of Chi¬ 
cago, 121 S.E. 264, 81 Ga.APP. 638 
—McConnell v. Mason, 115 S.B. 668, 
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30 Ga.App. 82—Fowler v. King, 116 
S.E. 54, 29 Ga.App. 600. 

23 C.J. p 648 note 74. 

Judgment In trover, although ren¬ 
dered for money, is conclusive as to 
plaintiff's title to property, which 
cannot be inquired into by affidavit 
of illegality.—Barnes v. Moseley. 164 
S.E. 388. 41 Ga.App. 713. 

Befanlt Judgment 
A defendant on whom service has 
been perfected and against whom 
Judgment has been rendered, al¬ 
though he was in default and made 
no appearance by plea or answer, 
has had his "day in court** within Civ. 
Code 1910 8 6311.—Barnes v. West 
Pub. Co., 127 S.E. 668, 33 Ga.App. 
626. 

Unauthorized oonsent to Judgment 

Although an attorney consented to 
a Judgment against his client in di¬ 
rect opposition to the clients Instruc¬ 
tions, the client cannot go behind the 
Judgment by affidavit of illegality in 
view of Civ.Code 1910 6 6311, provid¬ 
ing that if defendant has had his 
day in court he cannot go behind the 
Judgment by such an affidavit.—^Pat- 
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urged at the trial.*® An affidavit of illegality can¬ 
not be used to test the validity of the judgment un¬ 
less the judgment is absolutely void,*i in that the 
court was without jurisdiction of the subject mat¬ 
ter or defendant did not have his day in court.*^ 
In such case defendant need not show a valid de¬ 


fense to the suit wherein the judgment was ren¬ 
dered.** The remedy by affidavit of illegality is 
not a substitute for certiorari*^ or other procedure 
for review;** and it cannot be used to correct er¬ 
rors in the proceedings prior to judgment,** or 
irregularities in the judgment.*^ 


terson v. Georgia Gravel Co., 108 S. 
E. 237. 151 Ga. 813. 

DoBlal that Jndgmaat ought to 
havo boon rraderod because of pre¬ 
existing facts is to go behind Judg¬ 
ment.—Tuff V. Loh, 144 S.E. 670, 38 
Ga.App. 626. followed in Tuff v. Con¬ 
tinental Trust Co., 144 S.E. 671. 38 
Oa.App. 529. 

OIK Ga.—Stewart v. Youmans, 7 S.E. 
2d 682, 61 Ga.App. 773—City of Al¬ 
bany V. Parks. 5 S.E.2d 680, 61 Ga. 
App. 66—Drake v. Ludden & Bates 
Southern Music House. 169 S.E. 
213, 46 Ga.App. 746—Pelker v. 

Still. 133 S.E. 519, 35 Ga.App. 236— 
Rivers v. Cox, 125 S.E. 729. 33 Ga. 
App. 139—Ragan-Malone Co. v. 
Padgett. 125 S.E. 606. 33 Ga.App. 
Ill—McConnell v. Mason. 116 S.E. 
658, 30 Ga.App. 82. 

23 C.J. p 548 note 75. 

Prematurity of suit 
Judgment cannot be attacked by 
affidavit of illegality because suit 
was instituted prematurely.—Nix v. 
Baxter. 167 S.E. 116. 46 Ga.App. 163. 

Uok of eervloe on oodefeudaut is 
a matter for defense, and is not 
ground for an affidavit of illegality. 
—Foster v. J. R. Watkins Co., 121 S. 
E. 861, 31 Ga.App. 609. 

Premature eeiiure of property 

There being an affidavit of illegal¬ 
ity to a Judgment rendered against 
affiant as surety on a bond given by 
defendant in a proceeding to fore¬ 
close a sawmill lien on lumber and 
it appearing that the defense set up 
by affiant was that plaintiff had tak¬ 
en possession of the lumber and con¬ 
verted it before Judgment had been 
rendered on the bond, it was proper 
to dismiss the affidavit, since such 
defense could have been made by af¬ 
fiant before Judgment.—^Waters v. 
Scott, 121 S.E. 865, 31 Ga.App. 690. 
paymsut 

Defendant in execution may not by 
affidavit of illegality make defense 
of payment of a debt, but may make 
only the defense of the payment of 
the execution itself.—Felker v. John¬ 
son, 7 S.E.2d 668, 189 Ga. 797. 

61. Ga.—City of Albany v. Parks, 6 
S.E.2d 680, 61 Ga.App. 55—^Walk¬ 
er V. Tate, 170 S.E. 403, 47 Ga.App. 
340—Ivey v. Kerce, 166 S.E. 239, 
42 Ga.App. 336—Tuff v. Loh, 144 
S.E. 670, 38 Ga.App. 526, followed 
in Tuff V. Continental Trust Co.. 
144 S.E. 671, 38 Ga.App. 529—Riv¬ 
ers V. Cox, 126 S.E. 729, 83 Ga. 
App. 139. 

23 C.J. p 548 note 78. 


Evsu where Judgment has been ob¬ 
tained by fraud, defendant's remedy 
is not by affidavit of illegality.—Tuff 
V. Loh, 144 S.E. 670. 38 Ga.App. 526, 
followed in Tuff v. Continantal Trust 
Co., 144 S.E. 671. 38 Oa.App. 629. 
Praud deprlTlag defendant of hearing 
Defendant who has had his day in 
court and against whom a Judgment 
has been rendered cannot go behind 
the Judgment by an affidavit of ille¬ 
gality because he was by plaintiff's 
fraud, unmixed with negligence on 
his own part, deprived of a hearing. 
His proper remedy Is by a petition 
in equity to set aside the Judgment. 
—Nix V. Baxter. 167 S.E. 116, 46 Ga. 
App. 163—23 C.J. p 549 note 93. 
Psrjurad svldsnos 

Illegality attacking Judgment on 
which fieri facias was issued on 
ground that it was obtained by per¬ 
jured evidence was properly dis¬ 
missed.—Swords V. Roach. 166 S.E. 
186, 176 Ga. 774. 

Joint Judgment against defendant 

and garnishee being void as to gar¬ 
nishee. affidavit of illegality to ex¬ 
ecution thereon should be sustained. 
—Donaldson v. Tripod Paint Co., 158 
S.E. 640, 43 Ga.App. 3. 

Judgment atrainst prinolpal defend¬ 
ant vacated by bankruptcy 
Surety may by affidavit of illegal¬ 
ity attack Judgment against him on 
garnishment dissolution bond by 
showing proceedings necessary to val¬ 
idate Judgment became void when 
principal debtor was adjudicated a 
bankrupt.—Roberts v. Seanor, 166 S. 
E. 375, 46 Ga.App. 5. 
invalidity as to others 

Decree vesting title In person rep¬ 
resented, subject to execution, could 
not be attacked by affidavit of il¬ 
legality, regardless of whether con¬ 
clusive on others not represented. 
—Brown v. Bowman, 144 S.E. 353. 
38 Ga.App. 607. 

62. Ga.—Ivey v. Kerce, 156 S.E. 239, 
42 Ga.App. 336—Brown v. Bow¬ 
man. 144 S.E. 353, 38 Ga.App. 607 
—McConnell v. Mason. 116 S.E. 658, 
30 Ga.App. 82. 

23 C.J. p 649 notes 79, 80. 

Jurisdiction If dsfondaat rosldod in 
district 

(1) Where, if defendant resided in 
the district, the court would have 
Jurisdiction of the subject matter 
and the return of process asserts 
residence in the district, the Judg¬ 
ment cannot be attacked by affidavit 
of illegality.—Sanford v. Bates, 25 S. 
E. 36, 99 Ga. 145—Hartsfleld v. Mor¬ 

343 


ris. 15 S.E. 363. 89 Ga. 254—Jackson 
V. Hitchcock. 48 Ga. 491. 

C8) Judgment against nonresident 
defendants by default is subject to 
attack by affidavit of illegality, not¬ 
withstanding service, where resident 
defendant was held not liable.— 
Rhodes v. Southern Flour & Grain 
Co., 163 S.E. 237, 45 Ga.App. 13. 
▼old as to surety 
The principal debtor cannot attack 
the Judgment on the ground that 
it is void as to sureties.—Levadas v. 
Beach. 46 S.E. 864, 119 Ga. 613. 
CJhaags of plalutlff without notice 
to defendant 

Affidavit of illegality alleging 
that, in suit on note, wherein affiant, 
maker, and plaintiff in execution, 
payee and indorser, were codefend¬ 
ants. plaintiff in execution against 
whom defendant had a defense, was 
made party plaintiff, without notice 
to defendant, and obtained Judgment 
in question, was held not dismissi- 
ble, since it showed affiant had not 
had his day in court.—Courson v. 
Crosby, 167 S.E. 310. 46 Ga.App. 226. 

63. Ga.—Cochran v. Whitworth, 94 
S.E. 609. 21 Ga.App. 406. 

23 C.J. p 549 note 83. 

64. Ga.—Slaton v. Hinman, 100 S. 
E. 24. 24 Ga.App. 64. 

23 C.J. p 549 note 84. 

65. Ga.—Ogletree v. Andrews, 24 S. 
E. 842. 99 Ga. 133. 

23 C.J. p 549 note 85. 

66 . Ga.—Sikes v. Bird. 183 S.E. 

825, 52 Ga.App. 654—Edison Pro¬ 
vision Co. V. Armour & Co., 179 
S.E. 829. 51 Ga.App. 213—Ander¬ 
son v. Trowbridge Hardware Co., 
138 S.E. 250. 36 Ga.App. 776— 

Bames v. West Pub. Co., 127 S.E. 
668, 33 Ga.App. 626. 

Disquallflcatloa of Juror 

Objection to validity of verdict on 
ground that Juror rendering it was 
disqualified is not available by affi¬ 
davit of Illegality.—Owen v. Fed¬ 
eral Land Bank of Columbia. 140 S. 
E. 425, 37 Ga.App. 394—Fairburn 

Supply Co. v. Crumley-Sharp Hard¬ 
ware Co., 124 S.E. 67, 32 Ga.App. 
520. 

67. Ga.—City of Albany v. Parks. 6 
S.E.2d 680, 61 Ga.App. 55—Geor¬ 
gia Power Co. v. Friar, 171 S.E. 210, 
47 Ga.App. 675. affirmed 176 S.E. 
807, 179 Ga. 470—Rivers v. Cox, 126 
S.E. 729, 33 Ga.App. 189. 

23 C.J. p 648 note 76. 
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Service of process. An ordinary affidavit of il¬ 
legality is sufficient to raise the question of service 
of the original process where there is no official 
return thereon but a return of service is con¬ 
clusive on that question in the absence of a timely 
traverse, and in such case an affidavit of illegality 
denying service raises no issue.®® 

§ 149. —- Form and Requisites 

The asserted grounds of Illegality must be alleged 
clearly, distinctly, and positively. 

The affidavit of illegality must be in the form 
and contain the allegations required by the stat¬ 
ute.*^® The allegations of the affidavit must be 
construed most strongly against affiant.^i The ven¬ 
ue of the affidavit must be that of the court issu¬ 
ing the execution.72 The grounds of illegality al¬ 
leged must be sworn to,*^® and such facts must be 


stajted positively and not on information and be- 
Uef.7® , The grounds of illegality must be stated 
clearly and distinctly,and the fact that the affi¬ 
davit uses the exact language contained in the stat¬ 
ute does not necessarily render it sufficiently full 
to withstand a special demurrer.7® The affidavit 
should state facts and not mere conclusions of 
law.77 An affidavit is insufficient where it asserts 
facts negativing or rendering immaterial the 
claimed illegality.^® The affidavit need not specifi¬ 
cally allege that the property levied on belonged to 
defendant.^® An affidavit which does not identify 
the premises levied on otherwise than by reference 
to the entry of levy where the premises are fully 
described is sufficient.®® An affidavit that execu¬ 
tion was levied on property set apart as a home¬ 
stead to affiant’s deceased husband is not demur¬ 
rable for failing to state that the execution plaintiff 
had not made affidavit that his claim was within 


IS la not gremad that JndgmMtt was 

Bos 

Ga.-^Pol]ar<l v. King. 62 Ga. 103— 
Foster v. J. R. Watkins Co., 121 
S.E. 861. 31 Ga.App. 609. 

FallnM of Judgmont to aoparato 
principal and intoreat was not ground 
for Illegality.—Walker v. Tate, 170 
S.E. 403, 47 Ga.App. 340. 

That amoimt awarded for ooats is 
loft UaBk in the Judgment is not a 
defect that can be raised by affidavit 
of Illegality.—Juhan v. Robertson. 
162 S.E. 915, 41 Ga.App. 326. 

Floa nndisposod of 
An affidavit of illegality is not 
the proper remedy to arrest execution 
and set aside the judgment, on the 
ground that at the time of its rendi¬ 
tion by the court as being by de¬ 
fault there was an issuable plea on 
file and undisposed of.—Taylor v. 
Holmes, 103 S.E. 687, 26 Ga.App. 
422. 

Proper prooodare is motion made 
in court rendering Judgment.—Walk¬ 
er V. Tate, 170 S.E. 403, 47 Ga.App. 
340. 

68. Ga.—Davis v. H. C. Whitmer Co., 
166 S.E. 425, 46 Ga.App. 15. 

23 C.J. p 649 note 86. 

86. Oa.—Benton v. Maddox, 16 S.E. 
2d 141, 66 Ga.App. 640—Benton v. 
Maddox, 192 S.E. 316. 66 Ga.App. 
182—Davis v. H. C. Whitmer Co., 
168 S.E. 426, 46 Ga.App. 16—Soott 
V. Darien Motor Co„ 163 S.E. 246, 
46 Ga.App. 102. 

38 C.J'. P 649 note 87. 

7a Pla.—Griffin v. Lacourse, 12 So. 
666, 81 Fla. 126. 128—Mitchell y. 
Duncan, 7 Fla. 13, 14. 

7X. Ga.—Ragan v. Smith, 174 8.E. 
180, 49 Ga.App. 116. 

78. Ga.—Manning v. PhUlipa, 66 Oa. I 
648. { 


’73. Ga.—Goodwyn v. Bennett, 162 S. 
E. 606. 41 Ga.App. 286—^Burgess v. 
Calhoun Nat. Bank, 112 S.E. 292. 
28 Ga.App. 634. 

23 C.J. p 660 note 7^. 

Dofeet in Jnzat 

The Jurat being no part of the af¬ 
fidavit, a general demurrer to the 
sufficiency of the affidavit will not 
reach a defect in the Jurat, such as 
the failure to state the official title 
of the person who administered the 
oath.—Smith v. Walker. 18 S.E. 830, 
93 Ga. 262. 

74. Ga.—City of Macon v. Whitting¬ 
ton, 154 S.E. 139, 170 Ga. 612. 

23 C.J. p 550 note 18. 

Onro of dofsot 

Verifying affidavit of illegality to 
best of one’s knowledge and belief 
is Insufficient, but affidavit may be 
amended by verifying grounds posi¬ 
tively.—City of Macon v. Whitting¬ 
ton, supra. 

76. Ga.—Felker v. Johnson, 7 S.E. 2d 
668, 189 Ga. 797—^Davls v. Conley, 
186 S.E. 626, 63 Ga.App. 269—Mob¬ 
ley v. Goodwyn, 146 S.E. 28, 39 Ga. 
App. 64, followed in 146 S.E. 81, 
89 Ga.App. 70. 

23 C.J. p 660 note 16. 

Xf oao of gromUls of affidavit pro- 
soBts logal dofoaso against the fur¬ 
ther progress of the execution a 
motion to dismiss the affidavit should 
be denied.—^American Mortg. Go. v. 
Tennille, 18 S.E. 158, 87 Ga. 28, 12 
L.R.A. 629. 

Disehargo 1 b bamkraptoy 

Where the affidavit alleges that the 
Judgment debt has been discharged 
in a court of bankruptcy, it is error 
to dismiss the affidavit because of 
failure to set forth or attach a copy 
or abstract of the record of the pro¬ 
ceedings in that court; It is not nec¬ 
essary that the affidavit shall contain j 
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this, but it should be submitted as 
evidence on the trial.—Murphey v. 
Smith, 85 S.E. 791, 16 Ga.App. 472. 
Data of Jndgmant 
Ground of affidavit of illegality, al¬ 
leging execution showed Judgment 
was rendered on Sunday, but not al¬ 
leging Judgment was In fact rendered 
on Sunday, was held without merit.— 
Flanigan v. Hutchins, 146 S.E. 500, 
39 Ga.A.pp. 220. 

78. Ga.—Dixon v. Savannah, 93 S.E. 
274, 20 Ga.App. 611. 

77. Ga.—Gormley v. Shiver, 187 S.E. 
382, 182 Ga. 750—Taliaferro v. Far- 
kas, 166 S.E. 426, 46 Ga.App. 9. 

23 C.J. p 560 note 17. 

Allegation that spootiled parsons 
were nsoossary parties and were not 
Joined is insufficient as a mere con¬ 
clusion; the affidavit should specify 
why the persons were necessary par¬ 
ties.—Georgia Creosoting Co. v. 
Moody, 154 S.E. 294, 41 Ga.App. 701, 
transferred, see 160 S.E. 163, 169 Ga. 
322. 

Pacts not supporting general allega¬ 
tion of dioohargo 

That surety’s affidavit of illegality 
alleged discharge from all liability 
because plaintiffs In fieri facias had 
removed princlpal’s property from 
the county, which only discharged 
the surety In part, did not make the 
affidavit subject to be stricken on 
general demurrer.—^Dasher v. I, A. 
Brannen & Bro., 116 S.E. 206, 29 Ga. 
App. 263. 

78. Ga.—^Taliaferro v. Farkas, 166 8. 
E. 426, 46 Oa.App. 9. 

79. Ga.—^Bennett v. Barr, 176 S.E. 
681, 49 Ga.App. 831—Oliver v. Rut¬ 
land. 172 S.E. 660, 48 Oa.App. 826— 
Byrd v. Byrd, 141 S.B. 678, 37 Ga. 
App. 736. 

aa Ghu—^Wacter v. Marshall, 29 8.B. 
708, 102 Ga. 746. 
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one of the exceptions to the Homestead Act.^^ 
An allegation that there was no judgment or that 
the judgment on which the execution was issued 
was set aside on motion for a new trial is not de¬ 
murrable.®* An affidavit alleging falsity of a con¬ 
stable’s return that there was no personal property 
to be found must distinctly aver that defendant 
had personal property subject to execution at the 
time of the levy on the realty.®® If the land levied 
on is misdescribed in the execution the affidavit 
should set out the misdescription.®^ 

Lack of jurisdiction. An affidavit which alleges 
lack of jurisdiction of the person must distinctly 
negative all grounds of jurisdiction and all methods 
of service.®® It must also allege that the traverse 
of the return of service was made at the first term 
after notice thereof.®® An affidavit which alleges 
that the judgment was rendered by a justice of the 
peace at a place in his district where he had no 
authority to sit is good, without alleging the place 
at which the justice ought to have held court.®^ 

Payment. An allegation to the effect that the 
amount for which the execution has been issued 
has been paid or otherwise satisfied must be clear 
and unequivocal.®® Such an affidavit should set 
out the facts, showing when payment was made, 


and to whom and the manner in which the debt 
was paid.®® An allegation that the execution has 
been fully paid off since the rendition of judgment 
is sufficient on general demurrer, although it is not 
alleged to whom payment was made;®® but such 
an allegation is insufficient against a special demur- 
rer.®i If part of the amount of the execution is 
admitted to be due, and it is not paid or tendered, 
such ground of affidavit is demurrable.®* 

New affidavit. D'efendant is bound at his peril 
to state all the grounds of illegality which may ex¬ 
ist at the time of filing his affidavit; if he fails, 
he will not be allowed to file a second affidavit for 
the same causes,®® unless it is affirmatively shown 
that the grounds on which it is based were not 
known to affiant at the time of filing the first affi¬ 
davit,®^ and, in the exercise of reasonable diligence, 
could not have been known at such time;®® and it 
is incumbent on affiant to allege how and wherein 
he has exercised diligence,®® and otherwise to state 
fully and specifically the reasons why the grounds 
therein contained could not have been known to 
him at the time of filing the first affidavit.®^ The 
fact that the first affidavit was dismissed or with¬ 
drawn, without a trial of the issues raised or at¬ 
tempted to be raised by it, does not make an ex¬ 
ception to the rule.®® If, pending the issue on an 


81 . Ga.—Buchanan v. Willingham, 65 
Ga. 303. 

88 . Ga.—Hamlin v. Coleman, 74 Ga. 
831. 

23 C.J. p 550 note 10. 

83 . Ga.—McKoy v. Edwards, 65 Ga. 
328. 

84 . Ga.—Zachry v. Zachry, 68 Ga. 
158. 

23 C.J. p 650 note 12. 

85 . Ga.—Oliver v. Rutland. 172 S.E. 
660, 48 Ga.App. 326—Georgia Cre- 
osotlng Co. V. Moody, 164 S.E. 294, 
41 Ga.App. 701, transferred, see 150 
S.E. 153. 169 Ga. 322. 

23 C.J. p 550 note 19. 

80 . Ga.—Clements v. Haskins, 134 S. 

E. 125, 35 Oa.App. 484. 

23 C.J. p 550 note 20. 

87 . Ga.—^Hilson v. Kelley, 86 8.E. 
966, 111 Ga. 866. 

88 . Ga.—Hill V. Sterchi Bros. Stores, 
177 S.E. 353, 50 Ga.App. 193—Smith 
V. Toklo Marine Ins. Co., 121 S.EL 
846, 31 Ga.App. 631. 

23 C.J. p 650 note 22. 

89 . Ga.—Hill V. Sterchi Bros. Stores, 
177 S.E. 353, 50 Ga.App. 198—Wil¬ 
kes v. Branch, 90 S.E. 722, 18 Ga. 
App. 780. 

Mrt paymtnt 

Where an affidavit of Illegality 
based on part payment does not in 
express terms allege the amount due 


and unpaid on the execution, it must 
neverlhle.SB he regarded as sufficient¬ 
ly alleging such amount, the sum be¬ 
ing computable mathematically by a 
comparison of the amounts appearing 
to be due on the execution with the 
amounts alleged in the affidavit as 
having been paid thereon.—Smith v. 
Tokio Marine Ins. Co., 121 S.E. 846, 
31 Ga,App. 631. 

Payment by check 

Affidavit of illegality which failed 
to allege that check payable to plain¬ 
tiff in fieri facias and delivered to 
its attorney and accepted by him 
was paid, or that acceptance as pay¬ 
ment was authorized or ratified, was 
insufficient.—Fairburn Supply Co. v. 
Crumley-Sharp Hardware Co., 124 S. 
E. 67, 32 Ga.App. 520. 

9a Ga.—Register v. Southern States 
Phosphate & Fertilizer Co., 122 S. 
E. 323, 157 Ga. 561, answers to cer¬ 
tified questions conformed to 122 
S.E. 652, 32 Ga.App. 86—Griffin v. 
Frick. 23 S.E. 883, 97 Ga. 219. 

91. Ga.—Register v. Southern States 
Phosphate & Fertilizer Co., 122 S. 
E. 323, 167 Ga. 661, answers to cer¬ 
tified questions conformed to 122 
S.E. 652. 32 Ga.App. 86. 

23 C.J. P 651 note 25. 

98 . Ga.—Monk v. Foy, 76 S.E. 879, 
138 Oa. 862. 

23 C.J. p 551 note 26. 
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93. Ga.—Elders v. Beasley, 144 S.E. 
902, 167 Ga. 122—Ryals v. Widin- 
camp, 161 SE. 292, 44 Ga.App. 315 
—Almond V. Monley, 166 S.E. 278, 
42 Ga.App. 405—Anderson v. Geor¬ 
gia State Bank, 143 S.E. 461. 38 
Ga.App. 225—^Anderson v. Bank of 
Chats worth, 97 S.E. 255, 22 Ga. 
App. 736. 

23 C.J. p 551 note 29. 

First affidavit void 

Super.Ct. Rules, rule 29, providing 
that no second affidavit of illegality 
shall be received for causes existing 
and known, or which in exercise of 
reasonable diligence might have been 
known at filing of first, has no appli¬ 
cation. where first affidavit was void. 
—Bridges v. Melton, 129 S.E. 913, 34 
Ga.App. 480. 

94. Ga.—Binder v. Ragsdale, 28 S. 
E. 165, 100 Ga. 400. 

23 C.J. p 551 note 30. 

9a Ga.—Binder v. Ragsdale, supra. 
9a Ga.—Binder v. Ragsdale, supra 
—Burnett v. Fouchfi. 77 Ga. 650. 

97. Ga.—Binder v. Ragsdale, 28 S.E. 
165, 100 Ga. 400—Hunter v. David¬ 
son, 59 Ga. 260—Rawlings v. 

Brown. 82 S.E. 803. 15 Ga.App. 112. 
23 C.J. p 651 note 33. 

9a Ga.—Elders v. Beasley, 144 S.E. 
902, 167 Ga. 122—Anderson v. Geor¬ 
gia State Bank. 143 S.E. 461. 38 
aa.App. 225—Bell V. Atlanta Tel. 
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affidavit of illegality, leave is granted to withdraw 
the execution to be levied on other property of de¬ 
fendant, he may make another affidavit when the 
levy is made and the property advertised for sale.®^ 
A prior affidavit by one defendant whose property 
was not seized will not bar a subsequent affidavit 
by a codefendant after his property has been levied 
on.^ 

Amendment, The court may, by order, permit an 
amendment of an affidavit of illegality.^ Such is 
the rule as to an amendment which does not add a 
new and independent ground of illegality, but which 
merely amplifies' or amends a ground in the original 
affidavit,^ and such an amendment need not be 
sworn to.* An affidavit cannot be amended by the 
addition of new and independent grounds, wheth¬ 
er of fact or of law, which existed and were known 
or, in the exercise of reasonable diligence, might 
have been known at the time of the filing of the 
original affidavit;^ an amendment asserting new 
and independent grounds of illegality will be per¬ 
mitted only if defendant did not know of such 
grounds and he takes oath to such lack of knowl¬ 
edge.* A counteraffidavit cannot be amended after 
its return into court so as to change the issue 
thereby presented.*^ An amendment traversing the 
return of service may be permitted where affiant 
did not at time of filing the affidavit have notice 
of the existence of the return,* Where the levy¬ 
ing officer wrongfully continues with the sale de¬ 
spite the receipt by him of an affidavit of illegality, 
defendant cannot set up such fact by amendment 
and have the sale set aside since such relief is not 
available in a proceeding by affidavit of illegality.* 
The denial of a motion to strike an amendment to 
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an affidavit does not preclude the court from sus¬ 
taining a general demurrer to the amended affida- 
vitl® 

Delivery to levying officer. Under the statute, 
the affidavit should be delivered to the levying of¬ 
ficer and by him returned to the court, but the fil¬ 
ing of the affidavit with the court by defendant is 
not such an irregularity as warrants a dismissal 
of the proceeding.il If the affidavit is insufficient 
to arrest the writ, the officer may refuse to receive 
it,12 but he must be governed by an inspection of 
the paper and not inquire into the truth of its re- 
citals.i3 Where the levying officer accepts and re¬ 
turns into court an affidavit which admits any in¬ 
debtedness due on the execution, it is presumed that 
the amount admitted as due has been paid, and if 
such is not the case, it must be urged by defense 
and not by demurrer.l* 

§ 150. -Hearing and Determination 

Where the etatute ao provides, If Issue Is Joined, 
the questions of fact raised by the affidavit of illegality 
will be submitted to a jury; If issue Is not Joined, the 
court will decide on the facts as they appear on the face 
of the affidavit. 

While it has been held that the court may and 
should hear evidence where there is a motion made 
to set aside the affidavit and permit execution to 
proceed,!* under another statute it is held that, if 
the facts set up in the affidavit are not controverted, 
the illegality is to be determined by the court at 
the first tcrmi* on the face of the record, from an 
inspection of the execution and affidavit of illegal¬ 
ity.!^ If there is no written joinder of issue, the 
facts stated in the affidavit of illegality must be 
taken as true,!* unless the debtor waives a joinder 


& Tel. Co., 84 S.E. 176. 16 GauApp. 
680. 

90. Ga.—Gunn v. Woolfolk, 66 Ga. 
682. 

1. Ga.—Clary v. Haines, 61 Ga. 620. 

2. Ga.—Clark v. J. R. Watkins Co., 
169 S.E. 911, 43 Ga.App. 697. 

Order aeoessary 

Amendment to affidavit of Illegal¬ 
ity. filed within designated period 
after sustaining demurrer with leave 
to amend, should be disallowed where 
there was no separate order allow¬ 
ing amendment within period.—Clark 
v. J. R. Watkins Co., supra. 

0. Ga.—Taylor v. Jordan. 196 S.E. 

215, 57 Qa.App. 285. 

4. Ga.—Head v. Wilkinson. 198 S. 

E. 782. 18 Ga. 789. 

28 C.J. p 561 note 40. ' 

g, Qa,—Savannah v. Wade, 98 S.E. 
464, 148 Ga. 766—Baker v. Smith, 
16 S.E. 967, 81 Ga. 142—Benton v. 


Maddox. 16 S.E.2d 141, 66 Ga.App. 
640. 

OoncliudTe presnmptioa of kaowlaAff* 
of legal grounds 

In so far as an amendment to an 
affidavit of illegality raises only 
questions of law. defendant in execu¬ 
tion is conclusively presumed to have 
knowledge of such grounds at time 
of filing his original affidavit.—^Head 
v. Wilkinson, 198 S.E. 782, 186 Ga. 
739. 

6. Ga.—Benton v. Maddox, 16 S.E. 2d 
141, 66 Ga.App. 540—Carmichael v. 
Mobley. 178 S.E. 418, 60 Ga.App. 
674—Kile V. City of Marietta. 166 
S.E. 498, 42 Ga.App. 169. 

23 C.J. p 651 note 38. 

7. Ga.—Story v. Flournoy, 66 Ga. 66. 

8 . Ga.—Benton v. Maddox, 16 S.E. 
2d 141, 65 Ga.App. 640. 

9. Ga.—Tanner v. Wilson, 187 S.E. 
626. 183 Ga. 63. 
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la Ga.—Rutland v. Oliver, 179 S.E. 

869, 61 Ga.App. 206. 

11. Ga.—Roberts v. Seanor, 166 S.E. 
376, 46 Ga.App. 6. 

18. Ga.—Sullivan v. Hearnden. 11 
Ga. 294. 

13. Ga.—^Williams v. Mac Arthur, 36 
S.E. 301, 111 Ga. 28. 

14. Ga.—Smith v. Tokio Marine Ins. 
Co., 121 S.E. 846. 31 Ga.App. 631. 

15. Fla.—Houstoun v. Bradford. 17 
So. 664. 36 Fla. 490—Mathews v. 
Hillyer, 17 Fla. 498. 

18. Ga.—Tat ham v. Lanier. App., 14 
S.E.2d 766. 

28 C.J. p 652 note 62. 

17. Ga.—Thompson v. Fain, 77 S.E. 
166, 189 Ga. 310—Tatham v. Lanier, 
App., 14 S.E.2d 766. 

18. Ga.—Beavers v. Cassells, 192 S. 
E. 249, 56 Ga.App. 146—Bolton v. 
Keys, 144 S.E. 406, 88 Ga.App. 673 
—^Barton v. J. B. Watkins Co., 120 
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of issue,as by introducing evidence to sustain 
the truth of the affidavit, without objecting to pro¬ 
ceeding to trial before joinder of issue.^® Issue 
can be joined only by a writing, unless an oral 
statement of joinder is not objected ta.^i If issue 
is joined, the facts must be tried by a jury .22 The 
affidavit cannot be sustained on oral motion with¬ 
out the introduction of evidence where trial by ju¬ 
ry has not been waived.23 Where the affidavit al¬ 
leges among other grounds of illegality that there 
was no jurisdiction over the person of defendant, it 
is not an abuse of discretion on the part of the trial 
judge but is good practice to direct a separate is¬ 
sue to be formed and first tried on that ground.^^ 

Although, strictly speaking, the writ and the 
affidavit of illegality are not pleadings,25 they are 
treated as the pleadings in this proceeding.25 The 
issues are those made by the affidavit,27 and de¬ 
fendant cannot, by demurrer or motion to quash, 
raise issues and matters of defense which could 
have been included in the original affidavit of il¬ 
legality, or could have been added to it by way of 
amendment. 2 8 The question of title to the property 
levied on is not involved in such proceeding and 
neither party can make it an issue.29 

Notice of the time and place of hearing need not 
be given to the party filing the affidavit .20 


Order of proceedings. When the case on trial 
is made by an affidavit of illegality, a motion by 
plaintiff in the fieri facias to dismiss the illegality 
takes precedence of a motion by defendant to 
quash the fieri facias.2i 

Evidence. All evidence relevant and material 
to the issues is admissible .22 The evidence must 
be confined to the grounds stated in the affidavit,23 
and the debtor mayv be estopped to contradict his 
affidavit.34 In a proceeding on an amended affi¬ 
davit, the original affidavit is admissible in evi- 
dence.35 The execution is admissible,®® but it need 
not be formally introduced since it is before the 
court as part of the pleadings.37 The pleadings in 
the action in which the judgment was recovered 
must be introduced in evidence to be considered by 
the court.38 Evidence as to the merits of the claim 
on which the judgment was entered is irrelevant.®® 

Burden of proof. On the trial of an affidavit of 
illegality, the burden is on plaintiff in fieri facias 
to make a prima facie case by putting in evidence 
an execution, fair on its face, and a legal levy there¬ 
on.^® When this is done, the burden is shifted 
from plaintiff to defendant to support his allega¬ 
tion of the illegality of the execution or levy,^i 
and such proof shifts the burden back to plaintiff 

again.^2 


S.B. 643, 31 Ga.App. 301—Mcl^cod 
V. Bird. 80 S.E. 207. 14 Ga.App. 77. 
19. Qa.—Thompson v. Pain, 77 S.R. 
166, 139 Oa. 310—McLeod v. Bird. 
80 S.E. 207, 14 Ga.App. 77. 

2a Ga.—Barton v. J. R. Watkins 
Co.. 120 S.E. 643, 31 Ga.App. 801— 
McLeod V. Bird, 80 S.E. 207, 14 Ga. 
App. 77. 

21. Ga.—Thompson v. Fain, 77 S.E. 
166, 139 Ga. 310. 

22. Qa.—Rogers v. Petty, 160 S.E. 
128, 43 Ga.App. 771. 

23 C.J. p 662 note 57. 

23. Ga.—City of Albany v. Parks, 
5 S.E.2d 680, 61 Ga.App. 65. 

24. Ga.—Le Master v. Orr, 29 S.E. 
32, 101 Ga. 762. 

25. Ga.—Thompson v. Fain, 77 S.E. 
166, 139 Ga. 310. 

2a Ga.—Citizens' Finance Co. v. 
Griffin, 166 S.E. 324, 46 Ga.App. 
608. 

23 C.J. p 662 note 66. 

27. Qa.—Citizens' Finance Co. v. 

Griffin, supra. 

23 C.J. p 662 note 68. 

2a Qa.—Glynn County v. Dubberly, 
96 S.E. 992, 22 Qa.App. 603. 

29. Ga.—Harris v. Woodard, 66 S.E. 
260, 133 Ga. 104—Shadrlck v. Toms, 
127 S.E. 666. 33 Ga.App. 687—Mor¬ 
ris-Bell Co. y. Wall, 124 S.E. 814. 
82 Ga.App. 774. 


3a Ga.—Berry v. Jordan. 49 S.E. 
607, 121 Ga. 637. 

31. Ga.—Sims v. Hatcher, 3 S.E. 92. 

77 Ga. 389. 

23 C.J. p 552 note 69. 

3a Ga.—Maddox v. Benton. 199 S.E. 
563, 68 Ga.App. 746—Peebles v. Mc¬ 
Crary. 113 S.E. 233, 28 Ga.App. 716. 
33. Ga.—Sigman v. Treadwell, 29 
S.E. 761, 102 Ga. 766. 

23 C.J. p 652 note 72. 

3a Ga.—Smith v. Camp, 10 S.E. 639, 
84 Ga. 117. 

23 C.J. p 553 note 73. 

36. Ga.—Pelker v. Still, 163 S.E. 
781, 41 Ga.App. 462. 

36. Ga.—Peebles v. McCrary, 113 
S.E. 233, 28 Ga.App. 716. 

37. Ga.—Miller v. Perkerson, 67 S. 
E. 787, 128 Qa. 466—Montgomery 
V. Nunnally, 157 S.E. 911, 43 Ga. 
App. 93. 

38. Ga.—Bolton v. Keys, 144 S.E. 
406, 38 Ga.App. 673. 

39. Ga.—Byrd v. Byrd, 141 S.E. 673, 
37 aa.App. 735. 

4a Qa.—^Hill V. City of Calhoun, 171 
S.E. 459, 47 Ga.App. 768—^Herring¬ 
ton V. Moore, 165 S.E. 867, 46 Ga. 
App. 636. 

28 C.J. p 663 note 76. 

41. Ga.—Manley v. Mobley, 162 8. 
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E. 536, 174 Ga. 228—Alston v. 

Mobley. 1.55 S.E. 81, 42 Ga.App. 98. 
23 C.J. p 663 note 77. 

Xf defendant in fieri facias assumes 
bnrdsB, he must prove essential alle¬ 
gations in affidavit.—Felker v. Still, 
133 S.E. 519, 35 Ga.App. 236. 
Afllrmatiye defenses 
Where an affidavit of illegality con¬ 
tains allegations of fact in the na¬ 
ture of affirmative defenses, on issue 
Joined, the burden of establishing 
them rests on affiant.—Thompson v. 
Fain, 77 S.E. 166, 139 Ga. 310—Hill 
V. City of Calhoun, 171 S.E. 459, 47 
Ga.App. 753—Herrington v. Moore, 
166 S.E. 867, 46 Ga.App. 636. 

Want of service 

Burden was upon defendant, in pro¬ 
ceedings wherein defendant filed an 
affidavit of illegality to the levy on 
defendant's personalty of an execu¬ 
tion, to show not only that defend¬ 
ant was not served with petition and 
process in action in which judgment 
upon which execution was issued was 
rendered, but that defendant tra¬ 
versed the sheriff’s entry of service 
at the first term of court after notice 
to defendant of entry and before 
pleading to merits. 

Ga.—Benton v. Maddox, 16 S.E. 2d 141, 
65 Ga.App. 540. 

4a Ga.—McLeod v. Bird. 80 8.B. 207, 
14 Ga.App. 77. 
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Taking issue from fury, V^ere the evidence is 
in conflict, the matter should be submitted to the 
jury;<® but, where the evidence is such that the 
jury could not properly reach any other verdict, a 
verdict may be directed.44 If the uncontradicted 
evidence shows that one of defendants had been 
duly served and the other had not, it is proper to 
direct a verdict that the writ proceed only as to 
the party served.^® When no evidence in support 
of an affidavit of illegality is admitted, there should 
be no submission of the case to the jury, but the 
illegality should be dismissed or sustained as mat¬ 
ter of law.^® 

Weight and sufficiency. The general rules as 
to the weight and sufficiency of the evidence re¬ 
quired to support a verdict or finding have been 
applied to affidavit of illegality proceedings.^7 

Determination. An order dismissing the affida¬ 
vit may be made in a proper case.^® The affidavit 
will be dismissed where the illegality urged is one 
that cannot be raised by affidavit of illegality,^® 
or where defendant fails to appear at, or refuses 
to proceed with, the trial.®® Where no evidence 
is introduced in support of certain grounds of al¬ 
leged illegality, these grounds should not be treated 
as abandoned, but should be overruled.®^ The court 
may quash the execution in addition to sustaining 
the affidavit.®® 
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Effect of determination. The questions deter¬ 
mined, as well as those which should have been 
litigated, in a proceeding on an affidavit of illegal- 
‘ity are, as to the parties and their privies, hence¬ 
forth res judicata.®® It follows that such questions 
cannot be later raised on a subsequent proceeding 
by affidavit of illegality,®^ on a motion to set aside 
the execution,®® or in defense to an action on the 
bond given on the filing of the affidavit.®® So a 
judgment that the writ had not been paid is a bar 
to a motion that it be entered satisfied,®*^ or to an 
injunction against the execution.®® If the debtor 
acquiesces in a judgment on the merits instead of a 
judgment of dismissal, on his failure to appear it 
is conclusive as to him.®® However, the dismissal 
of the affidavit of illegality is not an adjudication 
of the merits of the issue therein tendered.®® A 
judgment sustaining a demurrer to an affidavit for 
insufficiency is no bar to a new proceeding contain¬ 
ing allegations stating a good case.®i A judgment 
overruling a demurrer and sustaining the affidavit 
except as to a certain sum will bar a subsequent 
application to amend the demurrer by introducing 
new and distinct grounds.®® A motion to set aside 
an affidavit of illegality which sets up that what 
purported to be a judgment was entered without 
authority involves the legal sufficiency of that judg¬ 
ment, and a denial of the motion is a decision that 
the judgment is void.®® 


Proof of ■orvloo lost 

(1) In proceedinfc to enforce Judsr- 
ment by Issuance of execution where 
record of proceedings In which Judg¬ 
ment was rendered has been lost, and 
it cannot be determined whether 
court rendering Judgment had before 
it evidence of service, person attack¬ 
ing Judgment by affidavit of illegality 
makes out prima facie case by show¬ 
ing that he was never served, and 
it is unnecessary to show that no 
entry of service was made by officer 
of court.—Maddox v. Benton, 199 S.E. 
668, 58 Ga.App. 746. 

(2) If plaintiff replies by intro¬ 
ducing evidence authorizing a finding 
that an entry of service was made, 
defendant would then be required to 
traverse that entry and make the 
officer a party, or plaintiff might 
overcome defendant's prima facie 
oase by showing that there was a 
valid entry of service and that de¬ 
fendant had notice thereof at or be¬ 
fore preceding term of court, or by 
showing that defendant had been ac¬ 
tually served.—Maddox v, Benton, su¬ 
pra. 

23 C.J. p 558 note 78 [a]. 

13. Ga.—Benton v. Maddox, 16 S.E. 

2d 141, 66 Ga.App. 640—Peebles v. 

. McCrary. 118 aS. 238, 28 Ga.APp. 

716. 


44. Qa.—Ogburn v. Calhoun, 191 S.E. 
476, 66 Oa.App. 825—Hope v. Un¬ 
derwood. 139 S.E. 110, 37 Ga.App. 
139. 

23 C.J. p 652 note 63. 

45. Ga.—Crayton v. Fox, 83 S.E. 42, 
106 Oa. 853. 

46. Ga.—Brown v. Conner, 81 S.E. 
901, 141 Ga. 622. 

23 C.J. p 552 note 62. 

47. Ga.—Manley v. Mobley, 162 S. 
E. 536, 174 Ga. 228—Benton v. Mad¬ 
dox, 16 S.E.2d 141, 66 Ga.App. 540 
—^Wofford Oil Co. V. Strickland Mo¬ 
tor Co., 194 S.E. 228, 56 Ga.App. 
876—Nix V. Baxter. 167 S.E. 116, 46 
Ga.App. 153—Crouch. V. Fisher, 169 
S.E. 746, 43 Ga.App. 484—Nevil v. 
Mobley, 163 S.E. 484, 41 Ga.App. 
470. 

48. Oa.—Spence v. Miller, 171 S.E. 
168, 47 Ga.App. 626, transferred, 
see 167 S.E. 188, 176 Ga. 96. 

23 C.J. p 663 note 80. 

40. Ga.—Walker v. Tate, 170 S.E. 
403, 47 Ga.App. 340. 

50. Ga.—^Lancaster v. Ralston, 7 S.E. 
2d 792, 61 Ga.App. 853—^Herring¬ 
ton V. Moore, 166 S.E. 867, 46 Ga. 
App. 686. 

Mk part# trial 

If the execution defendant does 
not appear, the proceedings must be 
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dismissed and not tried ex parte.— 
Wade V. Wisenant, 12 S.E. 645, 86 
Ga. 482. 

61. Ga.—Georgia Securities Co. v. 
Arnold, 193 S.E. 366, 66 Ga.App. 
632. 

68. Ga.—Beavers v. Cassells, 192 S. 

E. 249, 56 Ga.App. 146. 

68. Ga.—Mathews v. Green, 110 S,E. 

607, 28 Ga.App. 190. 

23 C.J. p 653 note 82. 

64. Ga.—Mathews v. Green, 110 S. 
E. 507, 28 Ga.App. 190. 

66. Ga.—Field v. Sisson, 40 Ga. 67. 

66. Ga.—Bowden v. Taylor, 6 S.E. 

280, 81 Ga. 204. 

67. Oa.—^Tucker v. Respass, 28 Qa. 
613. 

68. Ga.—^Neal v. Henderson, 72 Ga. 
209. 

69. Ga.—Morris v. Murphey, 22 S.E. 
636, 96 Ga. 307. 

60. Ga.—^Kinney v. Avery, 80 S.K 
663, 14 Ga.App. 180. 

61. Ga.—^Peters v. Baker, 64 Ga. 
839. 

68. Ga.—Goldsmith v. Georgia R. 
Co.» 62 Ga. 642. 

68. Fla.—^McGee v. Anqrum, 15 So. 

281, 88 Fla. 499. 
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Where an affidavit is dismissed, the case is out 
of court and no further proceeding can be had 
therein in the absence of some procedure to bring 
the parties before the court.®^ 

Costs and damages. The costs are ordinarily in 
the discretion of the court.®® Where it is so pro¬ 
vided by statute, if it is made to appear on trial of 
an issue formed on an affidavit of illegality that 
the interposition was only for delay, the jury try¬ 
ing the case may assess on the principal debt such 
damages, not exceeding twenty-five per cent, as 
may seem reasonable and just.®® 

§ 151. Injunction 

a. In general 

b. Existence of, or resort to, other rem¬ 

edy; adequacy of remedy at law 

a. In General 

An execution sale nnay be enjoined, the matter ordi¬ 
narily resting in the court’s discretion. An injunction 
restraining a levy or sale under execution may be waived 
or abandoned. 

Under certain circumstances an injunction may 


issue to restrain a sale under execution.®^ * Wheth¬ 
er an injunction will be granted is often a matter 
of discretion with the court,®® which should be 
exercised with caution,®® but under certain stat¬ 
utes an injunction issues of right against a writ of 
seizure.^® 

Waiver or abandonment of injunction. A com¬ 
plainant who has obtained an injunction may waive 
or abandon it.^^ ^ 

b. Exiatence of, or Resort to, Other Remedy; 

Adequacy of Remedy at Law 

Injunctive relief against a levy or sale under execution 
ordinarily will not be granted where there is an adequate 
remedy at law. 

The rule that an injunction will not be granted 
where the remedy at law for the injury complained 
of is full, adequate and complete, discussed in the 
C.J.S. title Injunctions § 25, also 32 C.J. p 57 note 
34, is generally applied to suits for an injunction 
against a levy or sale under an execution; if there 
is an adequate remedy at law an injunction will 
not be granted,72 while if there is not an adequate 
remedy at law an injunction will ordinarily be 


84. Oa.—Tilley v. Cooke & Flake, 
122 S.E. 610, 1.58 Ga. 191, answers 
to certified questions conformed to, 
App., 122 S.E. 908. 

66. Ga.—Sims v. Hatcher, 8 S.E. 92, 
77 Ga. 389. 

23 C.J. p 663 note 91. 

66. Ga.—Folker v. Still. 171 S.E. 

838. 48 Ga.App. 24. transferred, 

see 169 S.E. 15. 176 Ga. 736—Day 
V. Bank of Sparks, 107 S.E. 272, 26 
Ga.App. 718. 

23 C.J. p 663 note 92. 

67. Pa.—Fortna v. Donaldson, 86 
Pa.Super. 99. 

Injunction: 

Against enforcement of Judgment 
see the C.J.S. title Judgments SS 
341-400, also 34 C.J. p 432-p 
601 note 2. 

Against levy or sale under execu¬ 
tion: 

For: 

Alimony see Divorce 5 266 a. 

Bank Stockholders* liability 
see Banks and Banking S 
105 b. Costs see Costs B 422 
g. 

Of: 

Community property see the 
C.J.S. title Husband and 
Wife B 662, also 31 C.J. p 
161 note 60 [a]. 

Separate property of married 
woman see the C.J.S. title 
Husband and Wife B 468, al¬ 
so 30 C.J. p 1052 note 69-p 


1053 note 83, and 23 C.J. p 
567 note 99-p 568 note 7. 

On Judgment in replevin see the 
C.J.S. title Replevin S 268, also 
64 C.J. p 602 notes 93-97. 

To prevent execution of a Judicial 
decree of sale see the C.J.S. ti¬ 
tle Judicial Sales B H, also 36 
C.J. p 24 note 10-p 2.5 note 14. 
To protect exempt property: 

Generally see the C.J.S. title 
Exemptions BS 163, 154, also 26 
CJ. p 153 note 91-p 164 note 
13. 

Homesteads see the C.J.S. title 
Homesteads B 228, also 29 C.J. 
p 982 note 68-p 983 note 68. 
To restrain: 

Execution from Justice of the 
peace see the C,J.S. title Jus¬ 
tices of The Peace fi 123, also 
35 C.J. p 704 note 5-p 705 
note 16, 

Improper seizure of partnership 
property see the C.J.S, title 
Partnership B 240 also 47 C.J. 
p 1019 notes 31-33. 

68. Ga.—Gillen v. Coconut Grove 
Bank A Trust Co., 164 S.E. 787, 171 
Ga. 162. 

Tex.—^Hart v. Fakes & Co., Clv.App., 
19 S.W.2d 462—Turner v. Parker, 
Clv.App., 14 S.W.2d 931. 

23 C.J. p 566 note 17. 

Siserstloa hold aot abasod in 

granting temporary injunction.— 

Walker v. Beacham, 111 S.E. 660, 163 

Ga. 120—Giles v. Cook, 91 S.E. 411, 

146 Ga. 436. 


69. Puerto Rico.—Rio v. Vasquez, 
17 Puerto Rico 158. 

70. La.—State v. Gaudet, 32 So. 328, 
108 La. 601. 

23 C.J. p 556 note 19 [a]. 

Oompelllag party to zao for lajnao- 
tioa 

Seller of engine, who took it back 
from buyer and resold it before 
seizure by first buyer’s Judgment 
creditors, could not compel second 
buyer to exercise his right to arrest 
seizure and sale by injunction.— 
Haas V. McCain, 108 So. 306, 161 La. 
114. 

71. S.C.—Duckett v. Dalrymple, 20 
S.C.L. 143. 

23 C.J. p 679 note 29. 

72. U.S.—Munoz v. Auburn Lumber 
Co., C.C.ACal., 38 F.2d 661. 

Ark.—Sledge-Norfleet Co. v. Matkina. 

243 S.W. 289, 164 Ark. 609. 

Fla.—Wildwood Crate & Ice Co. v. 
Citizens' Bank of Inverness, 123 
Bo. 699, 701. 98 Fla. 186, citing 
Corpiu Juris. 

Ga.—Vittur v. McClure Ten-Cent Co., 
139 S.E. 799, 164 Ga. 878. 

Mich.—Asiulewicz v. Pietrazewski, 
190 N.W. 659, 220 Mich. 690. 

Or.—Parker v. Reid, 273 P. 334. 127 
Or. 678.’ 

W.Va.—Modern Show Case & Fix¬ 
ture Co. V. Todd, 138 S.E. 116, 108 
W.Va. 490. 

23 C.J. p 663 note 96. 

Equity Jurisdiction as dependent on 
adequacy of remedy at law see 
Equity SB 19-38. 
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granted.^^ If the remedy at law is doubtful and 
obscure, an injunction will be grantedJ^ 

In applying the foregoing rules it has been held 
that if defendant can obtain a satisfactory remedy 
by a simple motion to the court which issued the 
execution it would be absurd to go into equity to 
obtain relief; equity will not listen to such a case.^® 
Likewise, where a claimant is entitled to attack 
the judgment or execution, see infra § 173, equity 
will not enjoin the execution at the suit of the 
claimant and defendant in execution.^* Injunction 
will not lie where the remedy is by appeal'^'^ or 
supersedeas,or where defendant may have relief 
by affidavit of illegality,*^• interpleader,*0 by tres¬ 
pass to try title,or by the statutory remedy of 
trial of the right of property.*^ Further, an in¬ 
junction will not be granted because of matters 
which complainant should have asserted as defenses 
in the action in which the judgment was rendered.*^ 

On the other hand, an injunction has been con¬ 
sidered an appropriate remedy where the writ has 
been issued beyond the territorial limits of the 
court’s jurisdiction,*^ or where the situation pre¬ 
sents several complicated questions of law and 
fact.*® Similarly an injunction will be granted 


against an execution on a supersedeas bond where 
the sureties claim a discharge by reason of a re^ 
lease of property from an attachment lien pending 
appeal, such fact not being proper for presentation 
in the record on appeal because transpiring subse¬ 
quent to the record and pending disposition of the 
appeal.** There is also authority that where a 
complainant has exhausted his remedy at law by 
way of an affidavit of illegality,**^ or where such 
remedy is not available,** an injunction will issue. 

Where relief at lam denied. The rule under 
which a court of equity declines to interfere until 
after the application for relief has been made to 
the court in which the judgment was rendered has 
no application when relief has been sought and de¬ 
nied in that court; the denial of that court to 
grant relief gives to the court of equity the same 
authority to interfere as though the other court 
were powerless to render aid.** 

Independent ground for relief in equity. Where 
there is independent equitable ground such as fraud, 
accident, or mistake, equity has jurisdiction regard¬ 
less of a remedy at law.** However, mistake is 
not ground where coupled with negligence of com¬ 
plainant or his attorney.*! Where independent eq- 


78i Fla.—^Wildwood Crate & Ice Co. 
V. Citlsena* Bank of Inverness, 123 
So. 699, 98 Fla. 186. 

23 C.J. p 664 note 97. 

74. Mich.—^Asiulewlcs v. Pletrasew- 
ski, 190 N.W. 669, 220 Mich. 690. 

75. N.C.—Abemethy Land & Fi¬ 
nance Co. V. First Security Trust 
Co., 196 S.E. 340, 213 N.C. 369— 
Scott Register Co. v. Holton, 167 

-S.E. 433, 200 N.C. 478—Hight v. 
Taylor. 124 S.E. 130, 188 N.C. 814. 
Okl.—Fay State Bank v. Boater, 224 
P. 513, 98 Okl. 151. 

23 C.J. p 564 note 98. 

Motion to set aoido Judgment 

Where a party against whom a 
Judgment by default was rendered 
had not moved to set It aside, al¬ 
though one year had not elapsed, and 
cause of action alleged by him could 
have been set up as a counterclaim 
in the original action he was not en¬ 
titled to Injunction against execution 
and supplemental proceedings.— 
Hight V. Taylor. 124 S.E. 130, 188 N. 
C. 814. 

7n Oa.—^Beacham v. Nobles, 113 S. 
E. 6, 168 Qa. 718. 

77. Md.—Commercial Sav. ‘Bank v. 

Quail, 142 A. 488, 166 Md. 16. 

28 C.J. p 666 note 99. 

7a Miss.—^Ricks V. Richardson, 11 
So. 936, 70 Miss. 434. 

79. Ga.—Jackson v. Becker Roofing 
Co., 180 S.E. 822, 180 Ga. 769— 
Williamson v, Williamson, 115 SB. 


806, 164 Ga. 788—Daniel v. Joseph 
Rosenheim Shoe Co., 109 S.E. 604, 
152 Ga. 278. 

23 C.J. p 565 note 2. 

Affidavit of illegality see supra S§ 
147-160. 

Falliure to appeal from a determi¬ 
nation in a proceeding on an affidavit 
of illegality prevents resort to in¬ 
junctive relief against a sale under 
execution, where there is no inde¬ 
pendent equity.—^Hayes v. Frohock, 
47 So. 343. 66 Fla. 794. 

80. Miss.—Rose v. Brister, 111 So. 
129, 145 Miss. 78. 

Pa.—Eckfelt v. Starr, 5 Phila. 497. 

81. Tex.—Hahn v. Willis. 73 S.W. 
1084, 31 Tex.Civ.App. 643. 

89L Ga.—James v. Upton, 129 S.E. 
100, 160 Ga. 819—^Eslinger v. Hern¬ 
don, 124 S.E. 169, 900, 168 Ga. 823 
—^Atlanta Mut. Ass'n v. Swift & 
Co., 113 S.E. 8. 163 Ga. 722—Doug¬ 
las V. Jenkins, 91 S.E. 49, 146 Ga. 
341. 

Tex.—Williams v. Farmers' Nat. 
Bank. 66 S.W. 261, 22 Tex.Civ.App. 
681. 

83i La.—^Burt v. Watson Oil & Gas 
Co., App., 160 So. 426. 

84. Okl.—^Needles v. Frost, 86 P. 

674, 2 Okl. 19, 22. 

23 C.J. p 665 note 6. 

86. Colo.—Whitlock v. Alliance Coal 
Co., 214 P. 646, 648, 78 Colo. 206, 
citing Coipiui Jturli. 
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N.M.—^Williams v. Kemp, 278 P. 12, 
14, 33 N.M. 698, quoting Corpus 
Juris. 

23 C.J. p 665 note 7. 

86. Tex.—Martin v. Perfection Rub¬ 
ber Co., Civ.App., 286 S.W. 626. 

87. Ga.—Scogln v. Beall, 60 Ga. 88. 
Second aftdavlt of illegality 

Where an affidavit of illegality has 
been filed and sustained, the court 
dismissing the “case and levy for 
want of prosecution," but the execu¬ 
tion is proceeding, and a second affi¬ 
davit has been dismissed in the ab¬ 
sence of the attorney making the 
affidavit, an injunction against the 
execution sale will be granted, either 
because of the fact that any further 
affidavit of illegality is barred or 
because of the absence of the attor¬ 
ney when the affidavit was dismiss¬ 
ed.—Scogln V. Beall, supra. 

88. Ga.—Ben Hill County v. Massa¬ 
chusetts Bonding & Ins. Co., 87 S. 
E. 15, 144 Ga. 325. 

23 C.J. p 666 note 2 [b]. 

89. Cal.—Epplnger v, Scott, 62 P. 
460, 130 Cal. 276. 

23 C.J. P 666 note 8. 

9a Oa.—Robinson v. Carmichael, 68 
S.E. 682, 134 Ga. 664. 

28 C.J. p 566 note 9. 

91. Minn.—^Erliti v. Barclay, 164 N. 

W. 906, 188 Minn. 480. 

23 C.J. p 666 note 10. 
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uitable grounds exist, an injunction may be grant¬ 
ed even though complainant also has the equitable 
remedy of rule to open the judgment,*2 unless he 
has previously resorted to such other remcdy.®3 

Where right to equitable relief not raised. A 
bill for injunction may be entertained where the 
right to relief is clear, and there has been an an¬ 
swer to the merits without making any objection 
to the jurisdiction in equity, notwithstanding the ex¬ 
istence of an adequate remedy by a motion to 
quash.^^ The objection that there was an adequate 
remedy at law may be waived, as where the ob¬ 
jection was not interposed until the case had been 
pending for several years and was about to pro¬ 
ceed to trial.®® 

Where process issued by court of equity. The 
rule against an injunction where there is an ade¬ 
quate remedy at law does not affect the control of 
a court of equity over process issued upon its own 
decree.®® 

A temporary injunction may be granted®*^ unless 
there is an adequate remedy at law,®® although an 
adequate remedy at law does not prevent the grant¬ 
ing of a temporary injunction until the remedy at 
law can be obtained.®® 

Defendant's arrest on execution will not be en- 
joined.i 


§ 152. —. Grounds 

a. In general 

b. Prevention of cloud on title generally 
Errors or irregularities prior to entry 

of judgment 

^d. Irregularities in writ or proceedings 

thereunder 

e. Irreparable injury 

f. Property not subject to execution 

g. Property of third persons 

h. Protection of other creditors or inter¬ 

ested persons 

i. Satisfaction of debt; tender of pay¬ 

ment 

j. Void judgment or writ 

k. Miscellaneous grounds 

a. In General 

An injunction reitraining a levy or tale under execu¬ 
tion will be granted in aid of JUBticOp or to prevent in¬ 
justice or vexation or the circumvention of the law. 

Equity will grant an injunction to prevent a 
party making use of a legal writ of execution for 
the purposes of vexation and injustice,® and in 
some cases an injunction has been granted merely 
in aid of justice.® Conversely, equity will not 
grant an injunction where to do so would be un¬ 
just.® The use of an execution as a subterfuge 


92. Pa.—Sherwood Bros. Co. v. Ken¬ 
nedy, 200 A. 689, 132 ra.Super. 154. 

93. Pa.—Sherwood Bros. Co. v. Ken¬ 
nedy, supra. 

Phraaa ‘‘opportimltj to ba hoard,” 

as used In rule that where a de¬ 
fendant has been heard or has had 
the “opportunity to be heard,*’ on a 
petition to open a Judsrment, he can¬ 
not be heard on a bill to restrain the 
issuing' of execution thereon, means 
that defendant has obtained a rule 
wherein opportunity to be heard was 
given.—Sherwood Bros. Co. v. Ken¬ 
nedy, supra. 

9«. Cal.—Wood V. Currey, 49 Cal. 
359. 

Ohio.—Miller v. Longacre, 26 Ohio 
St. 291. 

95. Tex.—Rogers v. Driscoll, Civ, 
App., 126 S.W. 599. 

Waiver of objection generally see 
Kquity I 88 . 

96. Tenn.—^Anderson v. Mullenix, 6 
Lea 287. 

97. Idaho.—^McMahon v. Cooper, 130 
P. 466, 23 Idaho 413. 

28 C.J. p 666 note 14. 

VoBSSsaiem as sufloiaat to wiatntaJii 
suit 

Ownership of personal property 
prlma facie rests with one who has 
possession, as respects his right to 


I have a temporary Injunction issued 
against threatened levy thereon un¬ 
der writ of execution where he has 
no adequate remedy at law.—Ber- 
wald’s, Inc., v. Brown, 69 S.W.2d 221. 
96. Ga.—Dunahoo v. Dunahoo, 182 
S.E. 848, 181 Ga. 494—Howland v. 
Bartlett, 128 S.E. 786, 160 Ga. 652. 
Attdavlt of lUogaUty 
Where complainant has an ade¬ 
quate remedy at law by use of an 
affidavit of illegality, an interlocu¬ 
tory injunction against a sale under 
execution will not be granted.—Row¬ 
land V. Bartlett, 128 S.E. 786, 160 Ga. 
662. 

Statutory olaim proosodiags afford 
an adequate remedy at law so as to 
bar granting an interlocutory injunc¬ 
tion.—Dunahoo v. Dunahoo, 182 S.E. 
848, 181 Ga. 494. 

Sasolo 

A resale under execution on fail¬ 
ure of the purchaser to comply with 
his bid, see infra § 220, may not be 
temporarily enjoined where an ade¬ 
quate remedy at law by statutory 
penalty exists.—^Warman v. Wura- 
bach, Tex.Clv.App., 51 S.W.2d 751. 
99. Va.—Snavely v, Harkrader, 30 
Gratt. 487, 71 Vu. 487. 

23 C.J. p 656 note 15. 

1. N.Y.—Hurlbutt v. Reid, 179 N.T. 
S. 421, 190 App.Div. 176. 
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2. Pa.—Fortna v. Donaldson, 86 Pa. 
Super. 99. 

23 C.J. p 566 note 20. 

Equal iudehtsduass 

Where the Judgment creditor is 
indebted to the Judgment debtor in 
an amount equal to, or in excess of, 
the amount of the Judgment, in or¬ 
der to prevent an injustice equity 
may enjoin the execution.—Parker v. 
Reid, 273 P. 334, 127 Or. 678. 

3. N.J.—Brady v. Carteret Realty 
Co., 67 A. 814, 66 N.J.Eq. 243, af¬ 
firmed 60 A. 938. 67 N.J.Eq. 641, 
110 Am.S.R. 502. 3 Ann.Cas. 421. 

23 C.J. p 656 note 21. 

Holder not in due course 

Where plaintiff suing on note was 
not holder in due course before ma¬ 
turity, sheriff should be enjoined 
from proceeding in executory proc¬ 
ess.—Grau V. Consolidated Dredging 
& Mfg. Co., 110 So. 202. 162 La. 206. 
Set-off airatust Judgment debtor 
Execution on Judgment for defend¬ 
ant was properly enjoined on proof 
of defendant’s insolvency to enable 
adjudication of claims of set-off and 
lien against judgment.—Odom v. At- 
taway, 167 S.E. 871, 172 Ga. 311. 

4. Ga.—Saffold v. Evans, 91 S.E. 21, 
146 Ga. 180. 

23 C.J. p 656 note 22. 
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to circumvent the law may he enjoined.* 
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b. Ptevwtipii or Olood on Tltlo Oonerally 

equity may, In Itt dlaeratlen, enjoin a levy or eale 
under execution to prevent a cloud on title. 

Whether by reason of statute,® or independently 
thereof, in order to prevent a cloud upon the title, 
equity may enjoin a levy or sale of lands under 
execution.7 This jurisdiction is coextensive with 
its jurisdiction to set aside and order to be can¬ 
celed a deed of the property,® and it is not neces¬ 
sary for the legal owner to wait until such cloud 
has been cast before calling on a court of equity 
for relief.® A levy or sale under execution will 
be enjoined as a cloud on title where the property 


IS not subject to exeqution.^® 

Although there is contrary authority,as a 
general rule a sale of real property under an ex¬ 
ecution void on its face would not cast a clpud 
on the title and therefore a court of equity will not 
interfere to enjoin the sale;^® and where the cloud 
to be cast on the title exists only on the supposition 
of an incorrect legal view being taken of facts 
which are patent to all, an injunction will not is- 
sue,i® To justify injunctive relief in behalf of 
a record owner in possession, the title, Hen, or 
claim alleged to cast a cloud on the title must be 
one apparently valid on the face of the record, re¬ 
quiring resort to extrinsic evidence to establish its 
invalidity.^® 


5. Ga.—^Fears v. State, 29 S.E. 463. 

102 Ga. 274. 

XBtozioatlair llauora 

(1) Where intoxicating liquors are 
deemed subject to levy and sale un¬ 
der execution, the mere fact that a 
local option law forbids the sale of 
intoxicating liquors is no reason for 
enjoining the execution sale.—Fears 
V. State, supra. 

(2) However, if there Is collusion 
between the Judgment creditor and 
Judgment debtor to evade the local 
option law, an injunction will be 
granted.—^Fears v. State, supra. 
Intoxicating liquors as subject to 

levy and sale under execution see 

supra § 23. 

6. Xa mssouri 

(1) It was formerly held that 
sales under execution would not be 
enjoined on the ground they would 
pass no title and might cast a cloud 
on the title of the true owner.— 
Kuhn V. McNeil, 47 Mo. 389—^Dralce 
V. Jones, 27 Mo. 428. 

(2) Subsequently it was hedd that, 
in view of Rev.St.l899 8 3649, in¬ 
junction would be granted to re¬ 
strain a sale under execution which 
would cast a cloud on plaintiff's ti¬ 
tle.—Noeley v. Independence Bank, 
89 S.W. 907, 114 Mo.App. 467. 

(3) The same was held under Rev. 
St.l909 8 3634.—Long v. Palisades 
Bank. App., 198 S.W. 1129—Payne v. 
Daviess County Savings Ass'n, 105 
S.W. 15, 126 Mo.App. 693. 

(4) This rule is continued under 
llev.St.l919 8 1969.—Marsala v. Gen¬ 
try, App., 232 S.W. 1046. 

(5) Moreover, without reference to 
statute, it has been held that when 
a sale under execution will cast a 
cloud on the title injunction will be 
granted.—^Hunter Land & Develop¬ 
ment Co. y, Jackson, 243 S.W. 436, 
210 Mo.App. 548. 

(6) Likewise, without reference to 
statute, it has been held that when 
execution Is levied on land the legal 


title to which is held by a trustee 
for the use of a religious associa¬ 
tion. which equitable title is not a 
matter of record, the sale will be 
enjoined as a cloud on the title.— 
South Presbyterian Church v. Hintze, 
6 Mo.App. 678, affirmed 72 Mo. 363. 
Za Vorth OazoUaa 

(1) Formerly a levy or sale under 
execution could not be en'Joined as 
a cloud on the title, a Judgment lien 
not being an “estate" or “interest” 
within the meaning of L.1893 c 6.— 
McLean v. Shaw, 34 S.E. 634, 125 N. 
C. 491. 

(2) However, under the amend¬ 
ment of Pub.L.1903 c 763, it was held 
that an injunction could be granted. 
—Crockett v. Bray, 66 S.E. 666, 161 
N.C. 616. 

(3) The same is true under more 
recent statutes.—Mizell v. Bazemore, 
139 S.E. 463. 194 N.C. 324--Harrls v. 
Carolina Distributing Co.. 89 S.E. 
789, 172 N.C. 14, Ann.Cas.l918C 329. 
Zh Texas 

(1) Without reference to statute 
it has been held that, where a sale 
under execution would create a cloud 
upon the title, injunction lies.—San 
Barnado Towns!te Co. v. Hocker, Civ. 
App., 176 S.W. 644—Ward v. Caples, 

j Civ.App., 170 S.W. 816. 

(2) However, the remedy of in¬ 
junction in such case is conferred by 
statute.—Rose v. Wylie, Civ.App., 96 
S.W.2d 623, error dismissed. 

7. Ala.—^Martin v. Hewitt, 44 Ala. 
418. 

Cal.—Englund v. Lewis, 25 Cal. 337. 
Fla.—^Lewton v. Hower, 18 Fla. 872. 
Mo.—Irwin v. Lewis, 50 Miss. 363. 
Wis.—Goodell v. Blumer, 41 Wis. 
486 

23 C.j. p 664 note 62--61 C.J. p 167 
notes 24, 26. 

ZnhsMint power 

Equity has inherent power to en¬ 
join a sale of land under execution 
on the ground of a cloud on title.— 
Goodell V. Blumer. 41 Wis. 436. 
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axeoutioa sale under a satisfled 
judgmsnt will, in order to prevent a 
cloud on title, be enjoined by a court 
of equity.—Cox v. Smith, 10 Or. 418. 
Injunction against levy or sale on 
execution of homestead property 
see the C.J.S. title Homesteads 8 
228, also 29 C.J. p 982 note 68-p 
983 note 68. 

Levy on property of third person see 
infra subdivision g of this sec¬ 
tion. 

& Cal.—Pixley v. Huggins, 16 Cal. 
127. 

9. Del.—Johnson v. Messick, 106 A. 
68, 11 Del.Ch. 454. 

S.D.—Dyar v. Hazel, 193 N.W. 666, 
46 S.D. 427, quoting Corpus giuls. 

10. TJ.S.—Getty v. A. Hupfel's Son, 
D.C.Pa., 292 F. 178, affirmed, C.C. 
A., A. Hupfel’s Sons v. Getty, 299 
F. 939. 

Behoolhouss not being vendible un¬ 
der execution, equity will interfere 
to prevent a cloud from being cast 
on the title by reason of a void sale. 
—State v. Tiedemann, 69 Mo. 806, 83 
Am.R. 498. 

11. Or.—George v. Nowlan, 64 P. 1, 
38 Or. 637—White v. Espey, 28 P. 
71, 21 Or. 328. 

13. Cal.—Sanchez v. Carriage, 81 
Cal. 170. 

Mo.—'Marsala v. Gentry, App., 282 
S.W. 1046. 

S.C.—Kirk v. Duren, 23 S.E. 964, 46 
S.C. 697. 

23 C.J. p 664 note 66. 

Sunutions ta wrong naais 
A Judgment against one in the 
wrong name, who was not served, is 
null and void, and an execution sale 
and sheriff's deed executed thereunder 
will not cast such a cloud on title as 
to authorize an injunction restrain¬ 
ing a sale under execution.—^Marsala 
V. Gentry, Mo.App., 232 S.W. 1046. 

18. Mo.—^Haeussler v. Thomas, 4 
Mo.App. 468. 

14 , ]go.—South Presbyterian Church 
V. Hintze, 72 Mo. 868—Marsala v. 
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Discretion of court. The issuance of an injunc¬ 
tion restraining a levy or sale under execution to 
prevent a cloud on title is ordinarily within the dis¬ 
cretion of the court,15 and it will not exercise its 
jurisdiction to the injury of strangers.!® 

c. Errors or Irregularities Prior to Entry of 
Judgment 

Errors or irreoularltiss rendering the Judgment void¬ 
able do not justify enjoining the execution sale. 

It is not a ground for injunction to restrain an 
execution sale that the judgment is voidable because 
of errors preceding its entrj^^J^ suit to enjoin ex¬ 
ecution being a collateral attack on the judgment.!® 
Thus, where service of a writ of garnishment is 
irregular and a default judgment rendered, the 
irregularity of service does not constitute a ground 
for enjoining the sale under execution.!® How¬ 
ever, an interlocutory injunction has been granted 
to restrain a sale under execution on a judgment 
including attorney’s fees where it was admitted 
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that statutory notice of such fees had not been 
given.2® 

d. Irregularitieg in Writ or Proceedings There¬ 
under 

(1) In general 

(2) Delay in issuing execution 

(3) Execution for excessive sum 

(4) Issuance of writ contrary to agree¬ 

ment 

(1) In General 

Irregularities In the writ of execution or in proceed¬ 
ings thereunder may or may not constitute a ground for 
enjoining the levy or sale. 

The decisions are not in agreement as to wheth¬ 
er irregularities in the execution writ or in the 
proceedings thereunder constitute grounds for re¬ 
straining a levy or sale under execution. In a num¬ 
ber of instances injunctions have been granted be- 
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Gentry, App., 232 S.W. 1046—Long 
V. Palisades Bank, App.. 198 S.W. 
1129—Payne v. Daviess County 
Savings Ass’n, 105 S.W. 15, 126 
Mo.App. 593. 

What constitutos cloud on title in 
suits to quiet title see the C.J.S. 
title Quieting Title i§ 12-15, also 
61 C.J. p 149 note 82 et seq. 

15. Cal.—Goldstein v. Kelly, 51 Cal. 
301. 

S.D.—Dyar v. Hazel, 193 N.W. 666. 

46 S.D. 427, quoting Gorpiu Juris. 
Injunction against levy or sale un¬ 
der execution as discretionary gen¬ 
erally see supra 8 161 a. 
Discretion held not abused 
S.D.—Dyar v. Hazel, 193 N.W. 666, 
46 S.D. 427. 

10. Cal.—Goldstein v. Kelly, 51 Cal. 
301. 

S.D.—Dyar v. Hazel, 193 N.W. 666, 
46 S.D. 427, quoting Corpus Juris. 

17. N.M.—Sowdor v. Citizens Nat. 
Bank of Lubbock, Tex., 60 P.2d 
856, 39 N.M. 508. 

23 C.J. p 557 note 52. 

Faxtioular errors 

(1) An injunction against an exe¬ 
cution under a Judgment of an ap¬ 
pellate court will not be granted be¬ 
cause of lack of Jurisdiction to ren¬ 
der the Judgment, based on the the¬ 
ory that the judgment appealed from 
was not final.—^Ware v. Jones, Tex, 
Clv.App., 248 S.W. 429, affirmed, 
Com.App., 260 S.W. 663. 

(2) A Judgment that a ditch and 
Its bed and banks were plaintiff’s 
property is not subject to attack, in 
a suit to restrain execution, because 
it gave plaintiff fourteen feet of de¬ 
fendant’s land as the necessary 
width of one bank to secure plain- 

83 C.J.S.-23 


tiff in tho reasonable enjoyment of 
Its easement over defendant’s land, 
although the complaint did not al¬ 
lege that plaintiff was the owner of 
any part thereof, the amount of land 
necessary for such purpose being for 
tho court rendering the Judgment, 
and any error in awarding more than 
was necessary being an error within 
Jurisdiction which cannot be in¬ 
quired into in such a suit.—Schultz 
V. Mexican Dam & Ditch Co., 224 P. 
804, 47 Nev. 468. 

(3) Error in awarding special 
damages under general allegations 
of damage is error, within the 
court’s Jurisdiction, which can be 
corrected only on new trial or ap¬ 
peal, and not in a suit to restrain 
execution of the Judgment.—Schultz 
v. Mexican Dam & Ditch Co., supra. 

(4) W'here defendant not legally 
served with process made general 
appearance, remedy for erroneous 
decree is by appeal, and not collat¬ 
eral attack by suit to enjoin execu¬ 
tion.—Hulsey v. Commercial Inv. 
Trust, 138 So. 766. 103 Fla. 609. 

(5) However, It has been said that 
lack of service of summons and 
knowledge of suit may justify resort 
to equity to restrain execution.— 
Parker v. Berryman, 198 A. 708, 174 
Md. 366. 

(6) There is dictum that if the 
return of a sheriff showing service, 
is false, a remedy for the person pur¬ 
ported to have been served is to en¬ 
join execuUon on the Judgment.— 
Board of Com'rs of Labette County 
V. Abbey, 100 P.2d 720, 161 Kan. 710. 

(7) Where complainant sought an 
injunction to restrain levy of execu- 

‘ tion on the ground that he was 
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s ricked into coming into the county 
for the purpose of service of proc¬ 
ess, but this defense was not raised 
at the trial of the case, it was held 
that he had waived his right by fail¬ 
ure to raise the question at the trial. 
—Sharp V. Kennedy, 13 Tenn.App. 
170. 

(8) That certain witnesses had 
testified falsely in order to obtain 
the Judgment is not a ground for en¬ 
joining levy of execution.—Sharp v. 
Kennedy, supra. 

(9) Error of a Judge when not 
qualified for office in rendering a de¬ 
fault Judgment with a writ of in¬ 
quiry in a suit on a written instru¬ 
ment, followed by rendition of final 
Judgment after qualification, is a 
mere irregularity available by ap¬ 
peal or writ of error, and not by 
injunction to restrain the execution. 
—Stoudenmeier v. First Nat. Bank, 
Tex.Clv.App„ 246 S.W. 761. 

Writ of inquiry see Damages $ 171. 

18: Fla.—Fisher v. W. T. Rawleigh 
Co.. 193 So. 747, 141 Fla. 717. 

10, Tex.—Ellis v. Lamb-McAshan 
Co., Civ App., 278 S.W. 868. 
Knowlodgs of agoat 

Where service of a writ of gar¬ 
nishment is irregular because com¬ 
manding the party's appearance be¬ 
fore the court at a day of the term 
other than the first day of the ensu¬ 
ing term, such irregularity does not 
constitute a ground for enjoining the 
sale under execution where the agent 
served knows the requirement of the 
law.—Ellis V. Lamb-McAshan Co., 
supra. 

go. Oa.—Chamlee v. Austin, 103 S. 
E. 490, 160 Ga. 279. 
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cause of such irregularities,especially where an 
independent ground for equitable relief appears.^^ 
Thus a sale without required indorsements,or 
without notice of seizure,or a sale of excessive 
interest,^^ has been enjoined. Likewise, a sale of 
an entire tract of land at one time instead of by 
separate parcels may be enjoined,^^ especially where 
it appears that the land will be sold at a sacrifice 
by that method.27 An order of sale prior to a val¬ 
id entry of judgment has been held a ground for 
injunction,^^ as has also the sale of property other 
than that described in the advertisement and no- 
tice.2® Where two pieces of property are to be sold 


in a manner which would make the sale void and 
prevent competition, an injunction is proper.^^ 

On the other hand, it has been held that, where 
an execution is irregularly issued,or the writ is 
irregular in form, 82 or no valid levy has been 
made,83 or the writ is being executed in an ir¬ 
regular, oppressive, or fraudulent manner,** an 
injunction will not be granted, unless the remedy 
at law is inadequate,** since relief can be obtaincC 
by motion or otherwise out of the court which is¬ 
sued the writ,** or by appeal.**^ Thus a threatened 
sale without an appraisement as required by law,** 
or a levy on real property before a levy on per- 


ai. La.—Zibillch v. Rouseo, 103 So. 

269. 167 La. 936. 

28 C.J. p 658 note 68. 

ZnetfnlailtiMi In advertlaemeiLt of 
ralo 

(1) Irregularities in advertlse- 
menC of sale sufficient to avoid the 
sale to a purchaser with notice are 
sufficient to uphold an injunction to 
prevent removal or interference with 
property until validity of sale can 
be determined.—Triumph Ice Mach. 
Co. V. Sandersvllle Ice Co., 94 S.E. 
670, 147 Ga. 468. 

(2) Failure to advertise execution 
sale for the statutory time consti¬ 
tutes a ground for issuance of injunc¬ 
tion against the sale.—^Zibillch v. 
Rouseo, 103 So. 269, 167 La. 936. 

ZssTumoo of ■ecoad writ to the 
same parish prior to a return on the 
first writ will be enjoined.—Marine 
Bank & Trust Co. v. Shaffer, 116 So. 
838, 166 La. 164. 

Whmr% two writs avo isouod simnl- 
tasLOOUjilj, and one of them is acted 
on, execution of the other, if at¬ 
tempted. may be enjoined.—Newell 
v. Morton, 3 Rob., La., 102—^Hudson 
V. Dangerfield, 2 La. 63, 20 Am.D. 
297. 

Writ mot fla manie of Jmdgmsat 
orsdltor may be enjoined.—Snavely 
v. Harkrader, 30 Gratt. 487, 71 Va. 
487. 

22 , Ga.—^Hall v. Boyd, 62 Ga. 466. 

23 C.J. p 659 note 69. 

as. Iowa.—Meek v. Bunker, 33 Iowa 

169. 

ttdovBSBMt as to appsalssmsmt 

Where a clerk of court is required 
to indorse on the execution whether 
the sale shall be with or without ap¬ 
praisement, the failure to make such 
indorsement is a ground for en¬ 
joining the sale.—^Robinson v. Perry, 
4 Tex. 27l 

Bale amdM lovy wttlumt tadorss- 
BMUt xsqmMd by Imw on an execu¬ 
tion issued after death of Judgment 
plaintiff will be enjoined on appli¬ 
cation of defendant.—^Meek v. Bunk¬ 
er, 33 Iowa 169. 


Si. La.—Lapene v. McCan, 28 La. 
Ann. 749. 

as. Kan.—Leslie v. Harrison Nat. 

Bank. 164 P. 209, 97 Kan. 22. 26. 

23 C.J. p 668 note 68 [d]. 

aSh Pa.—Williams v. Klein, 9 Kulp 
442, followed in Donaldson v. Dan¬ 
ville Bank, 20 Pa. 245. 

27. Ga.—Reynolds & Hamby Est. 
Mortg. Co. V. Kingsberry, 46 S.E. 
236, 118 Ga. 254. 

23 C.J. p 569 note 71. 

a& Tex.—Hubbart v. Willis State 
Bank. Civ.App., 152 S.W. 458. 

as. La.—^Dauchite Lumber Co. v. 
Lane & Bodley Co., 28 So. 232, 62 
La.Ann. 1937. 

SO. La.—Mullins v. Hanneman, 49 
So. 271, 123 La. 643. 

31. Ga.—Camp v. Shuman, 132 S.E. 

74, 161 Ga. 895. 

23 C.J. p 567 note 63. 

Fxsmature writ 

(1) Neither a preliminary writ of 
injunction nor a restraining order 
will issue because of a premature 
writ of execution.—Martel v. Rovira, 

I 8 La.App. 386. 

(2) An execution prematurely is¬ 
sued should not be perpetually en¬ 
joined where it appears at the time 
when the injunction is sought that 
the immediate issuance of another 
execution would be rightful and 
proper.—^Dayton v. Natches Commer¬ 
cial Bank, 6 Rob., La., 17. 

23 C.J. p 667 note 53 [cj. 

Tendor of affidavit of Ulogallty 
Refusal to enjoin constable’s sale 
because plaintiff had tendered affida¬ 
vit of illegality was not error, where 
claimed payments were made prior 
to Judgment and sale and the pro¬ 
ceeds were used to pay execution 
costs.—Camp v. Shuman, 132 S.E. 74, 
161 Ga. 896. 

Bvldsmoe mot JastIfirlBg writ 

Defendant In executory proceed¬ 
ings has no right to injunction on 
ground authentic evidence does not 
Justify order of seisure and sale.— 
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Weber v. Dawson, 133 So. 761, 172 
La. 213. 

sa. Tex.—Kelley v. Stubblefield, 
Civ.App., 26 S.W.2d 281. 

23 C.J. p 668 note 64. 

Abssiaoe of ImdorsMuent that writ 
is Issued for the use of a surety who 
has paid the Judgment, although 
such indorsement is required by 
statute, is not a ground for restrain¬ 
ing the execution sale.—Edwards 
Bros. v. Bilbo, 103 So. 209, 138 Miss. 
484. 

33. La.—Zibillch v. Houseo. 103 So. 
269, 157 La. 936—Gusman v. De 
Poret, 33 La.Ann. 333. 

ZTotaoompllaBoe with statute 
A sale under execution of the life 
estate of a debtor without compli¬ 
ance with statutory requirements in 
making the levy will not be enjoin¬ 
ed.—Fortna v. Donaldson, 85 Pa. 
Super. 99. 

34. Conn.—Johnson v. Connecticut 
Bank, 21 Conn. 148. 

23 C.J. 568 note 66. 

That motlcs of Imtemdsd levy amd 
advertisement for sale has been giv¬ 
en the Judgment debtor, even if in¬ 
tended to compel payment of the 
Judgment debt rather than suffer 
publicity, is not a ground for en¬ 
joining the execution, where nothing 
appears that such levy or adver¬ 
tisement would be improper or il¬ 
legal.—Foster v. Cotton States Elec¬ 
tric Co., 167 S.E. 636, 172 Ga. 231. 

36. Ky.—Plummer v. Talbott, 50 S. 
W. 1097, 21 Ky.L. 30. 

23 C.J. p 658 note 67. 

36to Miss—^Edwards Bros. v. Bilbo, 
103 So. 209, 138 Miss. 484. 

37. La.—Weber v. Dawson, 133 So. 
751, 172 La. 213. 

Za abssmoa of ■ngpomsiro appeal 

from the Judgment neither a prelim¬ 
inary injunction nor a restraining 
order will be granted because of a 
premature writ of execution.—Martel 
v. Rovira, 8 La»App. 886. 

38. Ill.—Robinson v. Cbesseldlne, 6 
Ill. 882. 
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sonalty,®* or vice versa,or an excessive seizure 
or levy,^i unless fraudulent or oppressive,^2 or a 
mere irregularity in the notice of sale,43 are noti 
grounds for an injunction. 

(2) Delay in Issuing Execution 

In tome Juritdietiont the remedy It by motion In the 
orlgintl cauee where execution it iteued after the lapte 
of the time preecribed, but in other Juriedictlont execution 
on a dormant Judgment will be enjoined. 

In some jurisdictions it is held that where ex¬ 
ecution is issued after the lapse of time provided 
by law for issuing it, the remdy is by motion in 
the original cause, and not by injunction,and 
where the time limited for the enforcement of a 
judgment is fixed by statute, laches short of the 
statutory time is not ground for an injunction.^5 
In other jurisdictions injunction has been held 
proper to restrain execution on a dormant judg¬ 
ment,^® 


(3) Execution for Excessive Sum 

Execution for an exceaalva turn It not a ground for 
an Injunction, unleaa atatutec otherwise provide. 

Except where it is otherwise provided by stat¬ 
ute,®"^ or where execution is for the penalty of a 
bond,*® injunction should not issue against an ex¬ 
ecution merely because issued for too large an 
amount, the remedy being a motion or application 
to court of issuance.*® It follows that the fact 
that by mistake or omission credits were not en¬ 
tered on an execution is not ground for an injunc¬ 
tion.®® 

(4) Issuance of Writ Contrary to Agreement 

In some jurisdictions a levy or sale under execution 
contrary to an agreement of the parties may be enjoined; 
In other jurisdictions an Injunction will not be granted 
In such a case. 

It has been held that a writ issued in violation 
of an agreement of the parties will not be en¬ 
joined.®^ However, it has been also held that an 


39. N.J.—Palladino v. Hilpert, 65 A. 
721, 72 N.J.Eq. 270. 

40. Ill.—Farrell v. McKee, 36 Ill. 
225. 

41. La.—Martel v. Rovira, 8 La. 
App. 385. 

23 C.J. p 568 note 64. 

42. Ga.—Miller v. Baxter, 34 S.E. 
169, 108 Ga. 600. 

43. Tex.—Teague v. Burk, Civ.App., 
3 S.W.2d 461. 

23 C.J. p 558 note 66. 

OaiiBSloii of rsdtal of Mnount due 
.on Judgment from notice of sale 
affords no ground for enjoining the 
sale.—Teague v. Burk, Tex.Civ.App., 
3 S.W.2d 461. 

44. Cal.—Mayo v. Bryte, 47 Cal. 626. 
23 C.J. p 559 note 84. 

45. S.C.—Ex parte Anderson, 63 S.E. 
354, 82 S.C. 131. 

40. Tex.—Commerce Farm Credit 
Co. v. Hamp, Civ.App., 116 S.W.2d 
1144, afllrmed Commerce Trust Co. 
V. Ramp, 138 S.W.2d 631, 136 Tex. 
84. 

23 C.J. p 659 note 86. 

Delay das to proocsdlnga by debtor 

(1) Failure to have execution is¬ 
sued within the statutory time will 
not constitute a ground for enjoining 
Its issuance, where the delay was 
due to judicial proceedings by the 
Judgment debtor and execution is 
issued within the required time after 
termination of such proceedings.— 
Bridges v. Wilder, Tex.Civ.App., 72 
S.W.2d 644. 

Death of Judgme&t debtor 

Plaintiff is entitled to injunction 
restraining sale of land under a plu- 


rios writ of execution where Judg¬ 
ment debtor, who was alive when 
Judgment was recovered, had died 
before issuance of pluries execution 
and land sought to be sold there¬ 
under had devolved on plaintiff and 
there had not been an administra¬ 
tion on debtor's estate, the Judgment 
not being dormant.—Grlsson v. F. 
W. Heitmann Co., Te'x.Civ.App., 130 
S.W.2d 1064, error refused. 

47. la Doalsiaaa 

(1) A statutory remedy of injunc¬ 
tion exists to prevent collection by 
execution of more than Is due.— 
Hamilton v. Antoine, App., 167 So. 
796—23 C.J. p 659 note 79 la]. 

(2) However, an injunction Issued 
on such ground should be limited to 
the excess.—Hamilton v. Antoine, 
supra—23 C.J, p 669 note 79 la] (2). 

(3) Other matters see 23 C.J. p 
559 note 79 [a] (4), (5). 

\ 

48. Del.—^tna Casualty & Surety 
Co. V. Mayor and Council of Wil¬ 
mington, 160 A. 747, 17 Del.Ch. 
280. 

Judgmoat uador warrmat of attoraay 

Where Judgment is entered by 
warrant of attorney for penalty of 
bond whose condition is for perform¬ 
ance of some collateral undertaking 
and not for payment of money, if 
creditor takes execution after breach 
for larger sum than damages actual¬ 
ly sustained, equity will restrain exe¬ 
cution.—.^tna Casualty & Surety Co. 
V. Mayor and Council of Wilmington, 
supra—Staats v. Herbert, 4 Del.Ch. 
608. 

49. Ala.—Henderson v. Holman, 69 

So. 424, 193 Ala. 262. 

23 C.J. P 659 note 81. 
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60. Ga.—^Wade v. Calhoun Nat. 

Bank, 89 S E. 407, 145 Ga. 394. 

23 C.J. p 559 note 82. 

51. Cal.—Moulton v. Knapp, 24 P. 

803, 85 Cal. 385. 

23 C.J. p 559 note 75. 

Adequate remedy at law 

Equity court had no Jurisdiction of 
suit to restrain execution and have 
Judgment satisfied on ground Judg¬ 
ment was entered in violation of 
oral agreement, since remedy was by 
application to law court for leave to 
file answer.—Schierstead v. Somers, 
169 A. 730, 115 N.J.Eq. 140. 

Sack of ooBBlderatloa. 

Judgment creditor's promise to de¬ 
lay execution on part payment being 
without consideration, creditor can¬ 
not be enjoined from proceeding 
with execution.—Druid Hills v. 
Doughman, 156 S.E. 229, 171 Ga. 521. 
Where no meeting of minds 

Where parties agreed to settle de¬ 
fendant's action against complainants 
for personal services by defendant's 
taking Judgment for fifteen thousand 
dollars, and withholding execution, 
but minds of parties never met as 
to whether payment should be in 
cash or stock, complainant could not 
restrain defendant from executing 
Judgment and require him to accept 
stock in satisfaction thereof.—Girard 
Trust Co. V. Peacock, 169 A. 645, 116 
N.J.Eq. 128. 

Prsmatnrs ssscatloiL 

Issuance of writ prior to the time 
specified by the parties is not a 
ground for injunction, particularly 
when the agreed time has arrived pri¬ 
or to the institution of the injunc¬ 
tion suit.—Taylor v. American Trust 
& Savings Bank of El Paso, Tex.Civ. 
App.. 266 S.W. 727. 
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injunction may properly issue in such a case,^^ ex¬ 
cept where defendant would not be harmed,®® or 
where the agreement for delay was made before 
judgment and might have been pleaded.®^ 

6. Impanible Injury 

A {•vy or sale under execution mey be enjoined where 
It eautee Irreparable Injury, auch aa loaa of credit or 
commercial ruin. 

Where the injury will be irreparable, an injunc¬ 
tion may issue to restrain a levy or sale under ex¬ 
ecution.®® Thus injunction lies where the remedy 
at law is inadequate because of the property having 
a peculiar value not capable of being fully com¬ 
pensated in damages.®® This rule has been applied 
in the case of an execution against a mercantile 
business which will prevent the carrying on of the 
business and mean loss of credit and commercial 
ruin.®7 

On the other hand, if no irreparable injury can 
result an injunction will not be granted,®® especially 
where the property is personal property.®® 

f. Property Not Subject to Execution 

Property In the custody of the law generally will be 
protected by Injunction from levy and sale If the legal 
remedy Is Inadequate. 

There is some conflict of authority as to whether 


an injunction against a levy or sale under execution 
will lie where the property is not exempt by statute 
but is nevertheless such property as is not subject 
to execution. Generally property in the custody 
of the law will be protected by injunction from levy 
and sale,®® if the remedy at law is deemed inade- 
quate.®^ Where the parties contract that certain 
property shall be exempt, injunction lies to restrain 
an execution sale of such property.®® Injunction 
also will be granted in order to prevent a multi¬ 
plicity of suits,®® or, as stated in subdivision b of 
this section, to prevent a cloud on title. 

On the other hand, it has been held that the sale 
of land or an interest therein, which is not subject 
to execution, cannot be enjoined, since the remedy 
at law is adequate;®^ nor will injunction lie in 
behalf of the judgment debtor on the ground that 
the property levied on is an equitable estate and 
therefore not subject to execution, where the credi¬ 
tor claims the estate is a legal estate.®® Where a 
personal judgment based on an indebtedness se¬ 
cured by a deed to realty need not be satisfied by 
a levy on the security before it can be enforced 
against other property of the debtor, equity will 
not enjoin a levy on other property until the se¬ 
curity is exhausted, simply because it would be to 
the debtor’s advantage and best interest that such 


68. Neb.—Gibson v. McClay, 66 N. 

W. 861, 47 Neb. 900. 

23 C.J. p 659 note 76. 

63. La.—Leblanc v. Walsh, 8 La. 
Ann. 67. 

23 C.J. p 669 note 77. 

64. La.—Livingston v. Winfrey, 5 
La. Ann. 670. 

55. Tex.—^W. L. Pearson & Co. v. 
Harding, Civ.App., 80 S.W.2d 403, 
reversed on other grounds Harding 

V. W. L. Pearson A Co., Com.App., 
48 S.W.2d 964. 

28 C.J. p 567 note 43. 

56. Fla.—First Nat. Bank v. Mack¬ 
enzie. 131 So. 790, 100 Fla. 1674. 

Mich.—Prochnow v. Anderson, 221 N. 

W. 619. 244 Mich. 626. 

23 C.J. p 657 note 44. 

Bpeoially vslvabls 

Stockholder unable to replace spe¬ 
cially valuable stock levied on could 
restrain sale.—Prochnow v. Anderson, 
supra, 
naves 

<1) The rule of the text was ap¬ 
plied, in some Jurisdictions, to the 
case of an execution levied against 
slaves, at least to a limited extent. 
Tenn.—Williams v. Wright. 9 

Humphr. 493. 

Va.—Randolph v. Randolph. 6 Rand. 

194, 27 Va. 194. 

23 C.J. p 657 noie 46. 

(2) In other Jurisdictions the rule 


did not prevail unless it appeared 
that the remedy at law would be 
inadequate.—Nesmieth v. Bowler, 3 
Bibb, Ky., 487. 

23 C.J. p 567 note 48. 

67. Mich.—^Asiulewicz v. Pletrazew- 
ski, 190 N.W. 669, 660, 220 Mich. 
690, quoting Corpus Juris. 

23 C.J. p 667 note 45. 

58. Minn.—^Hart v. Marshall, 4 Minn. 
294. 

23 C.J. p 657 note 50. 

69. Fla.—First Nat. Bank v. Mack¬ 
enzie, 131 So. 790, 100 Fla. 1674. 

23 C.J. p 667 note 61. 

Personal property of third persons 
see subdivision g (3) of this sec¬ 
tion. 

Ordinary remedy for levy on per¬ 
sonal property is by trespass, or oth¬ 
er appropriate legal remedy.—First 
Nat. Bank v. Mackenzie, supra^Flor- 
ida Packing & Ice Co. v. Carney, 38 
So. 602, 49 Fla. 293, 111 Am.S.R. 95. 

00. Kan.—Ryan v. Parris, 80 P. 172, 
48 Kan. 766. 

23 C.J. p 561 note 18. 

Property under attaehnunt 
An execution on property attached, 
both writs Issuing in the same ac¬ 
tion, is not an interference with 
property in custodia legis. Justify¬ 
ing injunction against execution sale. 
—^Wagner v. Farmers* Co-op. Bxch. 
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Co. of Good Thunder, 180 N.W. 231, 
147 Minn. 376. 14 A.L.R. 279. 

61. Miss.—Cooper v. Newell, 36 Miss. 
316. 

68. Tex.—Taylor v. American Trust 
& Savings Bank of El Paso, Civ. 
App., 265 S.W. 727. 
xnorease of animals 
Under a contract providing that the 
owner shall be entitled to retain pos¬ 
session of a specified number of an¬ 
imals, a sale under execution of 
calves of such animals will be en¬ 
joined.—Taylor v. American Trust & 
Savings Bank of El Paso, supra. 

63. Mo.—State v. Ticdemann, 69 Mo. 
303, 33 Am.R. 498. 

64. W.Va.—Dunn v. Baxter, 6 B.E. 
214, 30 W.Va. 672. 

23 C.J. p 661 note 20. 

Zntozvsntlon and third opposition 
Where there is a remedy by a pro¬ 
ceeding called an intervention and 
third opposition, where property is 
not subject to execution, there is no 
necessity for resorting to equity to 
restrain the sale of personal property 
belonging to a state seminary of 
learning after it has been levied on. 
—Featherman v. Louisiana State 
Seminary, C.C.La., 8 F.Cas.No.4,713, 
2 Woods 71. 

65. N.J.—Smith v. Collins. 86 A. 
967, 81 N.J.Eq. 848. 

28 C.J. p S61 note 21. 
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course be pursued.®® The owner of property sub¬ 
ject to a mortgage is not entitled to an injunction 
because the levy is made without redeeming the 
property from the mortgage, where an adequate 
remedy at law exists by means of an affidavit of 
illegality.®^ 

Whether an injunction will lie to restrain a sale 
under execution of property exempted by law is 
discussed in the C.J.S. title Exemptions § 153, also 
25 C.J. p 153 notes 91-99, and injunctions against 
a sale under execution of homesteads, in the C.J.S. 
title Homesteads § 228, also 29 C.J. p 982 note 58-p 
983 note 68. 

Moratorium statutes. In some jurisdictions the 
statutory remedy of injunction against execution 
sales, conferred by moratorium acts, is limited to 
execution sales of real property.®® 

g. Property of Third PersonB 

(1) In general 

(2) Real property 

(3) Personal property 

(4) Fraudulent conveyances 

(5) Compelling exhaustion of other 

property of debtor 

(1) In General 

Except where injunctive relief ie authorized by stat¬ 
ute, a third person whose property is seized under execu¬ 
tion against a judgment debtor ia not, in the absence of 
special circumstances, entitled to an injunction restrain¬ 
ing the sale. 


Unless otherwise provided by statute,®® one 
whose property is levied on as the property of an¬ 
other is not, as a rule, entitled to an injunction to 
restrain a sale of the property under the execution, 
since he has an adequate remedy at law as by mo¬ 
tion to have the levy discharged, by replevin or 
ejectment, by proceedings under statutes providing 
for the trial of the right of property,*^® or by stat¬ 
utory proceedings to establish the claim.^l How¬ 
ever, where from'* the peculiar character of the 
property or the circumstances of the particular case 
the remedy at law is inadequate, an injunction 
against a sale may be granted at the instance of a 
stranger to the execution.72 

Whether an injunction will lie against a levy or 
sale under execution of the separate property of a 
married woman under a judgment against the hus¬ 
band is discussed in the C.J.S. title Husband and 
Wife § 458, also 30 C.J. p 1052 note 69-p 1053 note 
83, and 23 C J. p 567 note 99-p 568 note 6.* 

(2) Real Property 

As a general rule, where the real estate of a third 
person is levied on as the property of the debtor, an in¬ 
junction will not issue at the instance of such third 
person. 

The general rule is that where the real estate 
of a third person is levied on as the property of 
the judgment debtor, the third person is not entitled 
to an injunction^® for the reason that he has an 
adequate remedy at law,74 although there are deci¬ 
sions which seem to warrant an injunction in such 


66. Ga.—Shedden v. National Flor¬ 
ence Crittenton Mission, 12 S.E.2d 
618. 191 Ga. 428. 

Bestraining levy on psrsoiialty until 
rsAlty exlisiuitsd 

Where personal Judgments based 
on notes secured by deeds to land 
were obtained against plaintiff, and 
Judgments were declared to bo spe¬ 
cial liens on land, that plaintiff, as 
defendant in flerl facias, could not di¬ 
rect sheriff to levy on land because 
title thereto was in plaintiff did not 
give plaintiff ground for relief in 
equity by injunction to restrain Judg¬ 
ment creditor from levying execu¬ 
tions issued on Judgments on plain¬ 
tiff’s personal property until land 
had been levied on and sold.—Shed¬ 
den V. National Florence Crittenton 
Mission, supra. 

67. Ga.—Foster v. Cotton States 
Blectric Co., 167 S.E. 636, 172 Ga. 
231. 

68. What ooastitatss real proparty 

Under L.1934 c 247. authorising in¬ 
junctions against execution sales of 
real estate pending the emergency 
declared therein, an execution against 
a reservation of the exclusive right 


to construct and operate specifled 
utilitie.s, contained in a dedication of 
real estate for streets and alleys 
will be enjoined; such reserved right 
in the dedication is not personalty, 
but realty within the meaning of the 
statute.—Gwin v. Smith, 167 So. 62, 
175 Miss. 442. 

69. Xn l^iiisiaaa 

The remedy of injunction provided 
by Code Pract. art 298 par. 7, author¬ 
izing an injunction against defend¬ 
ant when the sheriff, in the execution 
of a Judgment, has seized property 
not belonging to defendant, and in¬ 
sists on selling the same, disregard¬ 
ing the opposition of him who alleges 
that he is the real owner, is not of a 
chancery nature, but simply a peti¬ 
tion or motion, with notice to the 
sheriff.—Van Norden v. Morton, La., 
99 U.S. 378, 26 L..Ed. 453. 

7a U.S.—Van Norden v. Morton, 
supra. 

Pa.—Seese v. Sibel. 3 Fay.L.J. 148. 
23 C.J. p 564 note 67. 

71- Ga,—Payne v. Royal Indemnity 
Co., 147 S.E. 95, 168 Ga. 77. 
Judgaiaiit la claim caaa as ooaolasiTS 
The issue in a claim case com- 
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prebends all the attacks which the 
claimant could make on the validity 
of the fieri facias, and after he has 
litigated through a claim case, and 
the property is found subject, and a 
Judgment has been affirmed, equity 
will not enjoin a sale under the levy 
on any ground which the claimant 
might have urged in the claim case 
to discharge the Judgment.—Hollins- 
head v. Woodward, 67 S.E. 79, 128 Ga. 
7. 

78. U.S.—^Watson v. Sutherland. Md., 
5 Wall. 74, 18 L.Ed. 580. 

23 C.J. p 564 note 68. 

73- Ga.—Hope v. Glass, 185 S.E. 
803, 182 Ga. 614—Perry v. Gormley, 
170 S.E. 223, 117 Ga. 372. 

Pa.—Simon v. Sorrentino, 20 A.2d 805. 
145 PeuSuper. 364—Brackin v. P. E. 
Welton Engineering Co., 128 A. 818, 
283 Pa. 91—Fortna v. Donaldson, 
85 Pa.Super. 99. 

23 C.J. p 564 note 69. 

74. Ga.-—Hope v. Glass, 185 S.E. 808, 

182 Ga. 514—Perry v. Gormley, 170 
S.E. 223, 117 Ga. 372. 

Pa.—Simon v. Sorrentino, 20 A.2d 805, 
145 Pa.Super. 364—Fortna v, Don¬ 
aldson, 85 Pa.Super. 99. 

23 C.J. p 564 note 69. 
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cases.76 Much less will an injunction issue in fa¬ 
vor of a complainant who, out of possession, claims 
land levied on pending a suit against defendant in 
execution for the possession thereof^® 

On the other hand, an injunction will lie where 
the remedy at law is deemed not adequate,or 
there is no remedy at law,*^® or where an execu¬ 
tion is being used to harass or annoy another,^® 
or where there is some recognized ground for equi¬ 
table relief,®® or where the effect of a sale would be 
to cast a cloud on complainant’s title but an in¬ 
junction should not be granted to prevent a cloud 
on title where there are serious doubts as to the 
title of complainant.^® Equity will protect an equi¬ 


table interest in land, as otherwise complainant 
would be without remedy.®® Where a claim to real 
estate is filed but is rejected by the officer levying 
execution and the property is sold, equity will re¬ 
strain the officer from turning over possession to 
the purchaser and the purchaser from taking pos- 

session.®^ 

Dehtor^s purchaser. Where the judgment is for 
any reason not a lien on the land of the debtor, a 
bona fide purchaser from the debtor may, in many 
jurisdictions,' obtain an injunction restraining the 
creditor from selling the land purchased on the 
ground that the sale would cast a cloud on his ti¬ 
tle;®® but it is otherwise where the judgment is a 


76. Okl.—Leach v. Kincaid, 244 P. 
191, 116 Okl. 245. 

23 C.J. p 566 note 71. 

78. Qa.—MePhee v. Veal, 76 Ga. 656. 

77. Wash.—Cline Piano Co. v. Sher¬ 
wood, 106 P. 742. 67 Wash. 239. 

23 C.J. p 665 note 73. 

78. Zb Oeorgfla third persons who 
own land which has been levied on. 
and who, by reason of their not beinR 
parties to the execution, are not com¬ 
petent to make an affidavit of illegral- 
ity, are entitled to an injunction.— 
Leitch V. City of Dublin, 128 S.E. 
889, 160 Ga. 691—23 C.J. p 565 note 74 
[a]. 

78. Pa.—Natalie Anthracite Coal Co. 

V. Ryon, 41 A. 462, 88 Pa. 138. 

73 C.J. p 565 note 75. 

80. N.J.—Alpern v, Behrenburg, 77 
A. 803, 77 N.J.Bq. 373. 

23 C.J. p 566 note 76. 

FroosedlBff by orlgliial hill 

The legal owner of land, who has 
an equity to restrain a Judgment 
creditor of a former owner from 
resorting to the land for payment of 
his Judgment, must do so by original 
bill in equity.—Dent v. Ross, 35 Pa. 
337. 

81. N.T.—New York Cent. R. Co. v. 
First Nat. Bank, 133 N.E. 908, 232 
N.7. 330, reversing 184 N.Y.S. 938, 
193 App.Div. 926. 

23 C.J. p 665 note 77. 

Cloud on title as ground for enjoin¬ 
ing execution levy or sale see su¬ 
pra subdivision b of this section. 
Sa Mlssoiiri 

(1) Prior to the amendment In 1899 
of what is contained in Rev.St.l939 
f 1683, the rule was that where a 
person had complete and perfect rec¬ 
ord title to land equity would not 
enjoin a sale under execution Issued 
against another person having no in¬ 
terest In the land, since the owner 
had an adequate remedy at law by 
defense against any action by the 
purchaser at the execution sale, so 
that there would be no cloud on ti¬ 
tle and title could be proved by the 
record title without the use of ’ ex¬ 


trinsic evidence or parol evidence 
outside the record.—Kuhn v. McNeil. 
47 Mo. 389—23 C.J. p 665 note 77 [b] 

(2). Dictum to same effect see Rook¬ 
ery Realty, Loan & Inv. Co. v. John¬ 
son, 243 S.W. 123, 294 Mo. 461—Mad¬ 
den V. Fitzsimmons. App., 160 S.W.2d 
761. 

(2) However, it was further held 
that if the title was not perfect and 
complete, and the execution debtor 
had some apparent interest in the 
land so as to require the owner to 
prove title by extrinsic evidence, in¬ 
junction could be had.—Rookery 
Realty, Loan & Inv. Co. v. Johnson, 
supra—Madden v. Fitzsimmons, su¬ 
pra. 

(3) Following the amendment of 
1899, it was held that the owner 
could enjoin an execution issued 
against a stranger from being levied 
on his lands, provided such a cloud 
on title existed as had formerly 
been required.—Long v. Palisades 
Bank, App., 198 S.W. 1129—23 C.J. 
p 565 note 77 [b] (1). 

(4) Subsequent cases have removed 
this limitation.—Rookery Realty. 
Loan & Inv. Co. v. Johnson, supra— 
Madden v. Fitzsimmons, supra. 

(5) Hence the Missouri rule may 
be summarized: A suit may be main¬ 
tained to enjoin the sale of land by 
virtue of an execution on a Judgment 
against one having no interest in the 
land subject to the execution at the 
time of sale, whether the defense of 
the title against the execution pur¬ 
chaser would depend on extrinsic evi¬ 
dence, or whether no title or appar¬ 
ent title would pass by virtue of the 
sale.—Macklind Inv. Co. v. Ferry, 108 
S.W.2d 21, 341 Mo. 493—Madden v. 
Fitzsimmons, supreu 

Zb Texas 

<1) Formerly a sale of real estate 
under execution, issued against a 
third person, could not be enjoined 
by the owner of the property where 
the evidence of the superiority of 
his title was a matter of record.— 
Mann v. Wallis, 12 S.W. 1128, 76 
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Tex. 611—23 C.J. p 566 note 77 [c] 

( 1 ). 

(2) Complainant was deemed to 
have an adequate remedy at law.— 
Mann v. Wallis, supra—23 C.J. p 565 
note 77 tc] (1). 

(3) This rule, although followed, 
was criticized and deplored.—Cham¬ 
berlain V. Baker, 67 S.W. 532, 28 Tex. 
Clv.App. 499. 

(4) Where the evidence that would 
defeat the apparent claim being sold 
through the execution sale was not 
a matter of record, an injunction 
would lie for the reason that an in¬ 
nocent purchaser might thus acquire 
title and Irreparable injury result — 
Gardner v. Douglass. 64 Tex. 76— 
Barr v. Simpson, 117 S.W. 1041, 64 
Tex.Clv.App. 105—23 C.J. p 565 note 
77 [c] (2). 

(5) Under subsequent statutes an 
owner of real property will be grant¬ 
ed an injunction against a levy or 
sale under execution against another 
as a cloud upon the title, irrespective 
of any legal remedy at law.—Mostyn 

V. Griffith, Clv.App., 130 S.W.2d 906, 
error dismissed, judgment correct— 
Pacheco v. Allala, Clv.App., 261 S. 

W. 148—Boykin v. Pierce, Civ.App., 
240 S.W. 1114, error refused—23 C.J. 
p 565 note 77 [c] (4). 

88. Colo.—Crawford v. Lamar, 47 P. 

665, 9 Colo.App. 83. 

23 C.J. p 566 note 79. 

83. Ky.—Orr v. Pickett, 3 J.J.Marsh. 
269. 

84. Ga.—Cook v. Dixon. 114 S.E. 429, 
164 Ga. 373. 

86. La.—Peterman v. Vermont Sav. 

Bank. 169 So. 608, 181 La. 403. 
N.Y.—Stark v. Welsner, 214 N.Y.S. 
292, 126 Misc. 620. 

Okl.—Ratliff V. Lamar, 30 P.2d 689, 
169 Okl. 487. 

23 C.J. p 666 note 81. 

MatexiBUty of raniody at law 

Under statute, the right to tempo¬ 
rary injunction restraining sale under 
execution against party alleged to 
have no interest in land involved is 
not dependent on showing that peti- 



38 C.J.S. 

In other jurisdictions the purchaser is left 
to his remedy at law,**^ except that equity will in¬ 
terpose where there are other grounds for its inter¬ 
vention.®® 

Where purchasers claim under deeds from the 
judgment debtor, but defects in the deeds affirma¬ 
tively appear so as to render them void as against 
creditors, an injunction will not lie.®® An execu¬ 
tion purchaser cannot restrain another creditor 
from selling the property under an alleged prior 
encumbrance.®® 

(3) Personal Property 

Except when compeneation In damagee cannot be had 
or there Is no adequate remedy at law, or tome equitable 
feature exists, a sale under execution of personal prop¬ 
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arty of a person other than the Judgment debtor will not 
be enjoined. 

Ordinarily equity will not enjoin the sale of the 
personal property of complainant under an execu¬ 
tion against another,®i unless such property has a 
special value, rendering compensation in damages 
impossible,®® or the consequential damages would 
result in great injustice,®® or the claim of one party 
involves or depend^ on some equitable interest or 
feature.®* Complainant should resort to the rem¬ 
edy given him at law by replevin,®® or detinue,®® 
or interpleader,®7 or sue the officer in trespass,®® 
or proceed by affidavit and bond to try the right 
of property.®® 

Where the remedy at law is not adequate an in- 
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tioners had no adequate remedy at 
law.—Shirey v. Trust Co. of Texas, 
Tex.Civ.App., 69 S.W.2d 836, error 
refused. 

Sala ooBStltiitiii^ olond on title 

A sale under execution af?ainst a 
Judgment d^'btor where the real prop¬ 
erty has been conveyed several times 
by warranty deed and also mort¬ 
gaged constitutes a cloud on the ti¬ 
tle of the warrantors and the mort¬ 
gagee.—Shirey v. Trust Co. of Texas, 
supra. 

Ind.—Decker v. Gilbert, 80 Ind. 
107. 

23 C.J. p 666 note 82. 

87. N.J.—Englese v. Hyde, 156 A. 
373, 108 NJ.Eq. 403. 

23 C.J. p 666 note 83. 

88. N.J.—Englese v. Hyde, supra. 

23 C.J. p 566 note 84. 

Bqnltablo ostato 

Md.—Hampson v. Edelen, 2 Harr. & 
J. 64. 3 Am.D. 530. 

2.3 C.J. p 566 note 86. 

Prand 

S.C.—^Wheeler v. Alderman, 13 S.B. 

673, 34 S.C. 533. 27 Am.S.R. 842. 

23 C.J. p 566 note 85. 

Xajiinctlon ponding doclaratoxy Jndg- 
mont 

Where equity has no Jurisdiction to 
determine whether the title of a 
purchaser from the Judgment debtor 
is superior to the lien of the judg¬ 
ment, and no remedy is provided at 
law for the determination of such 
question until after the lien of the 
Judgment has been transformed into 
an absolute title, the purchasers 
should be permitted time to avail 
themselves of the remedy under the 
Declaratory Judgments Act, and, 
pending a determination in such pro¬ 
ceeding, the execution sale will be 
enjoined.—Englese v. Hyde, 156 A. 
873, 108 N.J.Eq. 403. 

XBjury to purohasor eaiisod by Jndg. 
mMLt orodltor 

Where judgment debtor and Judg¬ 
ment creditor, relatives, lived in the 


same household, and the judgment 
was docketed in a name differently 
spelled so that a transferee of the 
property had no knowledge of the 
existence of the Judgment, such 
transferee is entitled to have the ex¬ 
ecution sale enjoined, it appearing 
that the judgment creditor knew of 
the error in name and that he In¬ 
structed his attorney not to press 
execution.—Stark v. Welsner, 214 N. 
Y.S. 292, 126 Misc. 620. 

89. Mo.—Weil V. Richardson, 24 S. 
W.2d 176, 224 Mo.App. 990, trans¬ 
ferred. see 7 S.W.2d 348, 320 Mo. 
310. 

90. N.C.—Fox V. Kline, 85 N.C. 173. 

91. Oa.—Citizens* Finance Co. v. 
Oriilln. 172 S.E. 339, 178 Ga. 163. 

Ohio.—Ford v. Anderson, 162 N.E. 

708, 28 Ohio App. 287. 

Tex.—West Texas Utilities Co. v. 
Farmers’ State Bank in Merkel, 
Civ.App., 68 S.W.2d 648, 

W.Va.—Modern Show Case & Fix¬ 
ture Co. v. Todd, 138 S.E. 116, 103 
W.Va. 490. 

23 C J. p 567 note 89. 

92. Ohio.—Ford v. Anderson, 162 N. 
E. 708. 28 Ohio App. 287. 

W.Va.—Modern Show Case & Fixture 
Co. V. Todd, 138 S.B. 116, 103 W. 
Va. 490. 

Prejudicial oirounuitaiLoee 

Claimant has grounds for tempo¬ 
rary injunction, where the taking of 
personal property by writ of execu¬ 
tion may be prejudicial to him and 
for which he has no specific statu¬ 
tory remedy, but is left exclusively 
to a common-law action for damages. 
—Berwald's. Tnc., v. Brown, Tex.Civ. 
App.. 69 S.W.2d 221. 

93. W.Va.—Modern Show Case & 
Fixture Co. v. Todd, 138 S.B. 116, 
103 W.Va. 490. 

23 C.J. p 567 note 91. 

M. Tex.—Sowell v. Best, Civ.App., 
146 S.W.2d 817. 

23 C.J. p 567 note 92. 
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Disoretioh of oourt 

In action based on alleged wrong¬ 
ful levy on plaintiff's property which 
constituted stock in trade and fix¬ 
tures of drugstore, as that of third 
person, the granting of temporary 
injunction restraining sale of the 
property by the defendants, and com¬ 
manding return of storeroom in which 
property was located, was within dis¬ 
cretion of trial court.—Herndon v. 
Cocke, Tex.Civ.App., 138 S.W.2d 298. 
Cloud oa tltlo 

Owner could enjoin sale of interest 
in oil leases on execution of judg¬ 
ment rendered against judgment 
debtor who had no interest in leases, 
where sale would result in cloud on 
owner’s tltlo.—Newton v. McCarrick, 
Tex.Clv.App., 76 S.W.2d 472, error 
dismissed. 

Fraud 

Where fraud infects the transac¬ 
tions of the parties equity will take 
jurisdiction. 

Ark.—Beckler v. Berry, 114 S.W.2d 
1060, 195 Ark. 932. 

W.Va.—McFarland v. Dilly, 6 W.Va. 
135. 

Paudlng Busponslve appeal from a 
decree denying Injunctive relief, buy¬ 
er of cows on credit is entitled to in¬ 
junction against sheriff’s sale there¬ 
of under fieri facias on Judgment 
against seller, who delivered them to 
buyer before seizure.—Harmon v. 
Moore, Ija.App., 169 So. 174, affirmed 
172 So. 175. 

96. U.S.—Van Norden v. Morton, 
Da.. 99 U.S. 378. 25 D.Ed. 453. 

23 C.J. P 567 note 93. 

96. W.Va.—Zanhizer v. Hefner, 35 
S.B. 4. 47 W.Va. 418. 

97. Pa.—Bckfelt v. Starr, 6 Phlla. 
497. 

ge. U.S.—Van Norden v. Morton, La., 
99 U.S. 378, 25 L Ed. 463. 

23 C.J. p 667 note 95. 

99. Ga.—Citizens' Finance Co. v. 

Griffin. 172 S.E. 339. 178 Qa. 163. 
Tex.—^West Texas Utilities Co. v. 
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junction can be obtained,^ as, for instance, where 
the levy would mean loss of credit and commer¬ 
cial ruin,2 

(4) Fraudulent Conveyances 

A traniferae undar a fraudulent eonveyance la not 
entitled to an Injunction against a levy or sale under 
execution of the property transferred. 

Where a judgment creditor may levy execution 
on the property fraudulently transferred by his 
debtor, as shown in the C.J.S. title Fraudulent Con¬ 
veyances § 308, also 27 CJ. p 704 note 15-p 706 
note 28, injunctive relief at the instance of the 
transferee will not be granted,3 and it has been 
so held although the levy and sale would constitute 
a cloud on the title.^ If the husband makes a 
fraudulent conveyance to his wife, injunction will 
not issue against execution levied on the property 
thus conveyed.6 

(5) Compelling Exhaustion of Other Proper¬ 

ty of Debtor 

In some Jurisdictions the purchaser from a Judgment 
debtor Is entitled to an Injunction to compel the creditor 
to resort to property still In the debtor’s possession. 

The doctrine of marshaling assets has been in¬ 
voked in some jurisdictions in aid of the purchaser 
of a judgment debtor to compel the creditor to 
resort to the property still in the possession of the 
debtor before selling the land of the debtor’s pur¬ 
chaser to satisfy the judgment; injunction may is¬ 


sue against the creditor who insists on proceeding 
first against the puFchaser,^ although in some .cases 
the injunction has been denied as improper.? The 
doctrine will not be extended so far as to interfere 
with the creditor’s rights under his lien, or impose 
unreasonable delay or litigation and expense in the 
enforcement of his remedies.® 

h. Protection of Other Oreditors or Interested 
Persons 

(1) In general 

(2) Lien creditors 

(3) Joint property 

(4) Trust property 

(1) In General 

An Injunction against a levy or sale under execution 
ordinarily will not be granted to protect creditors. 

Creditors ordinarily cannot obtain an injunction 
against a levy or sale under execution by the judg¬ 
ment creditor.® A simple contract creditor should 
reduce his claim to a judgment to secure a standing 
in a court of equity to enjoin the disposition of his 
debtor’s property under judgments alleged to have 
been obtained in fraud of his claim.i® An attach¬ 
ing creditor who has not yet reduced his claim to 
judgment stands in no better position.^i Where a 
person has an interest in land which will not pass 
by an execution sale against another, such person 
cannot be injured by the sale and hence is not en¬ 
titled to an injunction.!® 


Farmers' State Bank In Merkel, 
Clv.App., 68 S.W.2d 648. 

23 C.J. p 667 note 96. 

1. Qa.—Solomon v. Dunlap-Hucka- 
bee Auto Co., 164 S.E. 185, 174 Ga. 
782. 

Ohio.—Ford v. Anderson, 162 N.B. 

708, 28 Ohio App. 387. 

Tenn.—Summers & Lewis v. San¬ 
derson, 7 Tenn.App. 624. 

23 C.J. p 667 note 97. 

a. Ohio.—Ford v. Anderson, 162 N. 

E. 708, 28 Ohio App. 387. 

Tex.—Berwald’s Inc., v. Brown. Civ. 

App., 69 S.W.2d 221. 

23 C.J. p 667 note 45 [b]. 

Loss of credit and commercial ruin 
as ground for enjoining execution 
levy or sale generally see subdivi¬ 
sion e of this section. 

3« Minn.—Doland v. Burns Lumber 
Co., 194 N.W. 636, 166 Minn. 288. 
23 C.J. p 568 notes 10, 11. 

4. Tex.—Chamberlain v. Baker, 67 

S.W. 682, 28 Tex.Civ.App. 499. 

ApplleablUtF of statuto authoxlidBF 
injiuottoa 

(1) The statute authorizing Injuno- 
tlve relief against a proposed ex¬ 
ecution sale of realty as a cloud 
on title is not intended to be a i 


means of depriving a Judgment cred¬ 
itor of a fraudulent grantor from 
the right to proceed under execu¬ 
tion against land fraudulently con¬ 
veyed for purpose of hindering or de¬ 
laying such Judgment creditor.— 
Madden v. Fitzsimmons, Mo.App., 150 

5. W. 2d 761. 

(2) If property has been conveyed 
to plaintiff by Judgment debtor in 
fraud of defendant as Judgment cred¬ 
itor, an injunction will not be grant¬ 
ed, and defendant will be permitted 
to proceed with sale as though there 
had been no such conveyance.—Mad¬ 
den V. Fitzsimmons, supra. 

6. Okl.—Akers v. Rennie, 77 P.2d 
1112, 182 Okl. 378. 

Pa.—Sauber v. Nouskajian, 138 A. 
64». 286 Pa. 449. 

Tex.—Rockwell Bros. & Co. v. Lee, 
C1V.APP., 21 S.W.2d 80. 

23 C.J. p 668 note 7. 

6. Ind.—Sidener v. White, 46 Ind. 

688 . 

28 C.J. p 668 note 14. 

Marshaling assets see the C.J.S. ti¬ 
tle Marshaling Assets and Securi¬ 
ties, also 38 C.J. p 1365 note 1-p 
1383 note 10. 


7. S.C.--Latimer v. Ballcw, 19 S.E 
792, 41 S.C. 617, 44 Am.S.R. 748. 

23 C.J. p 668 note 15. 

8. N.C.—Francis v. Herren, 8 S.E. 
363, 101 N.C. 497. 

23 C.J. p 668 note 16. 

g. S.C.—Montgomery & Crawford v. 
Arcadia Mills, 176 S.E. 689. 173 S. 
C. 464. 

23 C.J. p 662 note 28. 

Prior seizure under distress warrant 
A sheriff cannot be enjoined from 
selling property which complainant 
claims he has taken without proc¬ 
ess, and which complainant had 
caused to be seized under a distress 
warrant, since the remedy against 
the sheriff is for damages or for the 
recovery of the property itself in the 
hands of the sheriff.—Demmitt v. 
Gamier, 2 Tex.Unrep.Cas. 333. 

la Pa.—^Artman v. Giles, 26 A. 668, 
166 Pa. 409. 

23 C.J. p 662 note 26. 

11. Pa.—Artman v. Giles, 26 A. 
668, 166 Pa. 409—Meyers v. Rauch, 
4 Pa.Dist. 881. 

IS- Widow 

Ind.—Mead v. McFadden, 68 Ind. 840. 
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(2) Lien Creditors 

(a) In general 

(b) Mortgagees or bondholders 

(a) In General 

Under certain elrcumetancee equity may enjoin a 
eale under execution at the Inatance of llenore. 

A senior lienor or encumbrancer has no occasion 
for an injunction, since the sale cannot affect his 
lien.i3 Nevertheless injunction may be granted in 
such cases,as far as necessary to protect such 
prior rights.15 An injunction is proper pending 
proceedings to determine the priority of liens.^* 
Equity will not generally enjoin a senior encum¬ 
brancer at the instance of the junior, but the 
junior may restrain the sale on the ground that 
the senior lien has been paid,i* or that it was void.^* 

It is no ground for injunction that the complain¬ 
ing lienor is without means to bid at the sale,20 
or that claims to the property arc pending which 
will cause the property to be sold at a reduced 
price.2i 

(b) Mortgagees or Bondholders 

Equity generally will not enjoin an execution sale to 
protect mortgagees, although an Injunction may be 
granted under certain circumstances. 

Generally a mortgagee cannot obtain an injunc¬ 
tion against the sale of the mortgaged property un¬ 


der execution,*^ unless necessary to prevent the 
conversion or destruction of the property^^ or the 
impairment of his security,2^ or unless the writ is 
illegal,^® or equity is the only forum having juris¬ 
diction to determine his rights.2® Injunction will 
not generally lie in favor of a mortgagee against 
an execution levied on land by the holder of a 
junior encumbrance, since the senior lien will not 
as a rule be impairfd.27 However, where the rec¬ 
ord does not disclose the priority of the mortgage, 
the mortgagee has a right to interfere and restrain 
an attempted sale of a full title and interest.28 
Where a senior mortgagee has agreed with the 
debtor to cancel a portion of the mortgage debt and 
to take an unsecured note for the balance in con¬ 
sideration of a deed of the land unencumbered, 
and he has advanced the money necessary to en¬ 
able the debtor to secure a release of junior en¬ 
cumbrances, but by mistake the release discharged 
only a junior mortgage and not a judgment lien, 
he is entitled to have an execution sale under such 
judgment restrained, the mistake being one of ex¬ 
cusable neglect and not such as changes the posi¬ 
tion of the execution creditor.2® 

A purchaser of mortgaged property at a fore¬ 
closure sale cannot enjoin a sale of the mortgagor’s 
remaining equity of redemption as ordered in an¬ 
other action to which he was not a party.*® If 
through another who acts without authority, the 
mortgagee’s rights are not evidenced in whole by 


13. Tox.—Bell V. Lebo, Civ.App., 74 
S.W.2d 187. 

23 C.J. p 562 note 30. 

ILandlord claiming lien on tenant's 
property generally is not entitled to 
injunction restraining execution sale 
of such property to satisfy judgment 
against tenant.—Bell v. Lcho, supra. 

14. Tex.—Beil v. Lebo, supra. 

23 C.J. p 562 note 31. 

Xiandlord may have an execution 
sale against property of the tenant 
enjoined where such sale probably 
will result in waste, removal of the 
property, or other injury.—Bell v. 
Lebo, supra. 

15. Kan.—Bowling v. Garrett, 31 P. 
135. 49 Kan. 504. 33 Am.S.R. 377. 

23 C.J. p 662 note 32. 

16. Neb.—Northfleld Knife Co. v. 
Shapleigh. 39 N.W. 788, 24 Neb. 
635. 8 Am.S.R. 224. 

23 C.J. P 662 note 83. 

17. Okl.—Boviard Supply Co. v. Har¬ 
ris. 268 P. 223, 131 Okl. 180. 

23 C.J. P 662 note 84. 

18. Iowa.— Brigham v. White, 44 
Iowa 677. 

28 C.J. p 662 note 86. 


19. Tex.—Orr v. Moore, 1 Tex.A.Clv. 
Cas. § 588. 

23 C.J. p 562 note 36. 

20. Oa.—Sanders v. Poster, 66 Ga. 
292. 

21. Oa.—Sanders v. Foster, supra— 
Hobinson v. Thompson, 30 Ga. 933. 

22. Fla.—Wildwood Crate & Ice Co. 
v. Citizens’ Bank of Inverness, 123 
So. 699. 701, 98 Fla. 186, citing 
Coxpue Juris. 

La.—Riley v. Washington, App., 161 
So. 896. 

23 C J. p 662 note 39. 

23. Fla.—Wildwood Crate & Ice 
Co. v. Citizens’ Bank of Inverness. 
123 So. 699, 701, 98 Fla. 186, citing 

Corpus Juris. 

N.J.—Freeman v. Freeman, 17 N.J. 

Fq. 44. 

24. Fla.—Wildwood Crate & Ice Co. 
v. Citizens’ Bank of Inverness. 123 
So. 699, 701. 98 Fla. 186, citing 

Corpus Juris. 

N.J.—^Zimmer v. Dunlap. 183 A. 614, 
99 N.J.Eq. 610. 

23 C.J. p 562 note 41. 

26. La.—Riley v. Washington, App., 
161 So. 896. 

CrauuthorUsd ultsrutiou of writ 
Where a writ of execution ex- 
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plrcs before delivery to the officer 
for the levy, and a court officer at¬ 
tempts to extend it by inserting a 
different date, a mortgagee is enti¬ 
tled to have an injunction against a 
sale under such illegal writ.—Riley 
v. Washington, supra. 

26. Fla —Wildwood Crate & Ice Co. 
V. Citizens’ Bank of Inverness, 123 
So. 699, 701. 98 Fla. 186, citing 
Corpus Juris. 

23 C.J. p 563 note 42. 

27. Iowa.—Ramsdell v. Tama Wa¬ 
ter-Power Co., 61 N.W. 245, 84 
Iowa 484. 

23 C.J. p 563 note 43. 

Bsoord satisfaction 

A chattel mortgagee who has ac¬ 
cepted the property in satisfaction 
of the mortgage is not entitled to 
an injunction against a junior exe¬ 
cution sale where the mortgage has* 
been canceled of record.—Lathem v. 
Smith, 4 S.R.2d 27, 1S8 Ga. 472. 

26. Kan.—Plumb v. Bay, 18 Kan. 
415. 

23 C.J. p 663 note 44. 

29. Mont.—Little Horn State Bank 
of Wyola v. Gross, 300 P. 277, 89 
Mont. 472. 

30. Cal.—Macovich v. Wemple, 16 
Cal. 104. 



§162 EXECUTIONS 88 C.J.S. 

title of record, execution may be enjoined to pre- [ out his goods to the officer, the execution will not 
vent a cloud on his title.*^ be enjoined.^® 


The mortgagee who comes into equity to fore¬ 
close his lien may have injunction to prevent a 
sale of the property under executions and attach¬ 
ments at law, in order to prevent a multiplicity of 
suits and a cloud on the title.®^ The trustee of a 
deed of trust of all the property of a company may 
enjoin the sheriff from seriously damaging the 
freehold by the removal of machinery from the 
premises in execution of a judgment, although the 
sheriff claims that the deed is fraudulent.®® 

Assignee of mortgage. An assignee of a mort¬ 
gage is not entitled to an injunction against a sale 
under execution, unless it appears that an injury 
would thereby result for which there is no full, 
complete, and adequate remedy at law.®^ 

Execution against quasi public property. Prop¬ 
erty of a railroad company®® or other quasi-public 
corporation®® may be protected from sale by in¬ 
junction in favor of mortgagees or bondholders of 
the company, where their security would otherwise 
be affected. Thus, under a statute which makes 
all railroad property subject to a mortgage on it, 
injunction will be granted the bondholders of the 
road if execution is levied on a part of the proper- 
ty.®7 

(3) Joint Property 

An injunction may issue to restrain an execution saie 
of the Interest of a joint owner under a Judgment against 
his coSwner, but the court wiii not restrain a sale of the 
Interest of the codwner. 

While a joint owner who is not a judgment debt¬ 
or cannot have a sale under execution enjoined as 
to the interest of his coowner against whom, the 
judgment was rendered,®® an injunction lies to re¬ 
strain a sale of his own interest, as where such 
sale would cast a cloud on his title.®® Where goods 
are intermingled after complainant purchases an 
interest in part of the goods, and he fails to point 


Injunction has been issued to prevent the re¬ 
moval of the property that the debtor’s share in 
it might first be determined,®^ and to protect the 
equity of one coowner when the execution was is* 
sued at the instance of another coowner.®® 

The availability of relief by injunction by one 
partner to restrain a levy or sale under execution 
against a copartner is considered in the CJ.S. title 
Partnership § 240, also 47 C.J. p 1019 notes 31-33. 

(4) Trust Property 

In a proper ceee an execution eale of truat property 
may be enjoined. 

A sale of land held in trust under execution 
against the trustee would cloud the equitable title 
of a cestui que trust and will therefore be en¬ 
joined.®® So an injunction is properly issued to 
protect infants’ shares in real property held in 
trust.®® An injunction also is proper where the 
sale would work irreparable injury to the title of 
the trustee.®® 

However, where there is an adequate remedy at 
law, neither the trustee nor the cestui que trust 
can obtain an injunction against a sale of the prop¬ 
erty under execution.®® The grantee of land sub¬ 
ject to a trust who subsequently receives an inter¬ 
est in the land discharged of the trust cannot en¬ 
join an execution against his interest in it.®^ 

L Satisfaction of Debt; Tender of Payment 

Ordinarily an Injunction will not be granted becauae 
the Judgment has been paid or satisfied, although In some 
cases Injunctive relief has been decreed. The enforce¬ 
ment of an execution may be restrained where proper 
tender of the amount due has been made and the tender 
Is kept good. 

There is not entire harmony in the authorities 
on the question of the right to interpose by way 
of injunction to enjoin the enforcement of a judg¬ 
ment which has been fully paid.®® In some cases 


31. Tex.-*-Ivory v.* Kempner, 21 S. 

W. 1006, 2 Tex.av.App. 474. 

23 C.J. p 663 note 46. 

33. Ala.—^Alabama L. Ins. & Trust 
Co. V. Pettway. 24 Ala. 644. 

38. Ill.—Jenney v. Jackson, 6 Ill. 
App. 32. 

28 C.J. P 663 note 48. 

3A Ark.—Stillwell v. Oliver, 86 
Ark. 184. 

SBb Ohio.—^Ludlow v. Hurd, 1 Dlsn. 

652, 12 Ohio Dec., Reprint. 791. 

23 C.J. p 663 note 49. 

36L Canal fraaohises 
Md.—^Brady v. Johnson, 26 A. 49, 
76 Md. 446, 20 UR.A. 787. 


37. Minn.—^New York Central Trust 
Co. V. Moran, 67 N.W. 471, 66 
Minn. 188, 192, 29 I...R.A. 212. 

23 C.J. p 668 note 61. 

38. Tex.—Rose v. Wylie, Clv.App., 
95 S.W.2d 623, error dismissed. 

38, Statutory sight to Injunotion 

where levy or sale under execution 
would cast a cloud on title may be 
invoked.—Rose v. Wylie, supra. 

48 Md.—Chappell v. Cox. 18 Md. 
613. 

41. N.C.—Wheeler v. Wheeler. 89 N. 
C. 210. 


48. R.I.—Greene v. Haskell, 6 R.I. 
447. 

43. Qa.—Simms v. Phillips, 61 Ga. 
433. 

23 C.J, p 663 note 66. 

44. Ga.—Simms v. Phillips, supra. 
28 C.J. p 664 note 60. 

45. Tex.—Sumner v. Crawford, Civ. 
App., 41 S.W. 825. 

46. W.Va.—Kuhn v. Mack, 4 W.Va. 
186. 

47. Mass.—Stevens v. Mulligan, 44 
N.E. 1086, 167 Mass. 84. 

48. Kan.—^Worden v. Jones, 40 P. 
1071, 1 Kan.App. 601. 
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an injunction has been granted,particularly where 
injustice otherwise would result.®® 

Ordinarily, however, the fact that the execution, 
or the judgment on which it has be^en issued, has 
been paid or satisfied, docs not entitle defendant to 
an injunction,®^ except where complicated questions 
of law or fact arise which can only be properly 
presented and tried on appropriate pleadings,®^ or 
where the execution is being fraudulently used to 
oppress defendant.®® 

Partial satisfaction. Where a judgment has 
been partially paid but execution is issued for the 
full amount, an injunction will lie restraining the 
sale of the entire property for the whole amount 
of the judgment debt;®^ but an injunction will not 
issue to restrain the collection of that part of the 
judgment debt which remains unpaid.®® 

Tender of payment. Where a judgment debtor 


is willing to satisfy the judgment in toto, and ten¬ 
ders an amount sufficient to discharge the same, 
which is refused,®® or where the money is in the 
hands of the clerk, who refuses to apply the same,®*^ 
an injunction should be granted to restrain the en¬ 
forcement of the execution; but the court will 
refuse to interfere where the tender is not kept 
good.®® Where the tender is made to a person not 
authorized to receive payment, and it docs not ap¬ 
pear that the debtor made any effort to find the 
creditor, injunction should be refused.®® 

j. Void Judgment or Writ 

At a general rule the fact that the execution or 
Judgment It void will not juttify enjoining an execution 
levy or tale. 

It is generally held that an injunction will not 
lie to restrain an execution levy or sale where the 
execution is void,®® or where the execution was is¬ 
sued on a void judgment,®^ since there is an ade- 


49. Ill.—Reardon v. Taft, 236 Ill. 
App. 76. 

Kan.—Oldfield v. Phelps, 207 P. 650, 
111 Kan. 423. 

Me.—^Drake v. Bicknell, 113 A. 35, 
120 Me. 544. 

23 C.J. p 661 note 8. 

Injunction against execution on 
Judgments within operation of dis¬ 
charge in bankruptcy see Bank¬ 
ruptcy 8 663 a. 

Zndorstr whosa stoondaory’ liability 
not dttaxmlnad 

The indorser, or one who is sec¬ 
ondarily liable on note, is entitled to 
have fact of his secondary liability 
determined in action by indorsee 
against maker and Indorser, and 
where there has been no such deter¬ 
mination indorser may enjoin the 
levy of an execution by maker who 
seeks contribution, in view of Rev. 
St. I 62—902.—Baumgarten v. Hard¬ 
ing. 230 P. 297. 117 Kan. 59. 

50. Md.—McClellan v. Crook, 4 Md. 
Ch. 398. 

23 C.J. p 561 note 8 [c]. 

DOOMS ia oqaity 

Execution Issued on a decree after 
the decree has been satisfied may be 
restrained in order to prevent injus¬ 
tice, since a court of equity thereby 
takes its own method of regulating 
its own process.—McClellan v. 
Crook, supra. 

61. Ga.—Elders v. Beasley, 144 S.E. 
902, 167 Ga. 122. 

23 C.J. p 560 note 4-p 661 note 6. 
Adsqaato Mmody at law 

(1) Equity will not interpose 
when there is an adequate remedy 
at law.—Donovan v. McDevitt, 92 P. 
49, 86 Mont. 61—28 C.J. p 660 note 4. 

(2) Complainant has three reme¬ 
dies: He can first, bus the officer in j 
trespass, second, move to quash the | 


execution, or third, replevy the prop¬ 
erty sold thereunder.—Parker v. Ox- 
endlne. 85 Mo.App. 212. 

(3) Complainant may have relief 
by motion to recall the execution and 
have satisfaction entered of record. 
—Donovan v. McDevitt, supra—23 
C J. p 561 note 6. 

(4) Complainant may proceed by 
affidavit of illegality.—Mathews v. 
Gelders, 68 S.E. 649, 129 Ga. 103. 

(6) Defendant in fieri facias dis¬ 
missing affidavit of illegality could 
not enjoin execution on legal de¬ 
fense, although unable to file second 
affidavit.—Elders v. Beasley, 144 S. 
E. 902, 167 Ga. 122. 

62. N.M.—Williams v. Kemp, 273 P. 
12, 33 N.M. 593. 

23 C.J. p 561 note 7. 

63. Ga.—Rogers v. Atkinson, 1 Ga. 

12 . 

64. Ky.—Beatty v. Curtis, 11 Ky. 
Op. 768—Matheny v. Davis, 1 Ky. 
Op. 244. 

66. Ky.—Matheny v. Davis, supra. 
66. Tex.—Karnes v. Barton, Civ. 

App., 272 S.W 317. 

23 C.J. p 561 note 11. 

67- Iowa.—Fisher v. Moore, 19. Iowa 
84. 

58. Tex.—Karnes v. Barton, Civ. 
App., 272 S.W. 317. 

Va.—Shumaker v. Nichols, 6 Gratt. 
692, 47 Va. 692. 

59. Ill.—Clark v. Conrad, 117 N.E. 
59, 279 111. 393, reversing 201 Ill. 
App. 549. 

60. Cal.—Sanches v. Carriaga, 81 
Cal. 170. 

23 C.J. p 560 note 87. 

PrematuM sssoutlod 
Where Judgment is entered by 
warrant of attorney for the penalty 
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of a bond, the condition of which 
is for performance of some collateral 
undertaking and not for payment of 
money, execution taken before a 
breach of the condition will be re¬ 
strained.—iEtna Casualty & Surety 
Co. v. Mayor and Council of Wil¬ 
mington, 160 A. 747, 17 Del.Ch. 280— 
Staats V. Herbert, 4 Del.Ch. 608. 

61. Ga.—Jackson v. Becker Roofing 
Co., 180 S.E 822, 180 Ga. 769. 

La—Castor State Bank v. Smlthi 
Bros, 110 So. 890, 162 La. 647. 
N.M.—Sowder v. Citizens Nat. Bank 
of Lubbock, Tex., 60 P.2d 856, 858, 
39 N.M. 508, citing Oozpus Juris. 
Tex—Miller v. Burnet Mercantile 
Co., Civ.App., 65 S.W.2d 605, er¬ 
ror dismissed—Southern Sales Co. 
V. Parker, Civ.App., 64 S.W.2d 217. 
23 C.J. p 560 note 88. 

JuzlsdiotlouBl defect 

La.—Castor State Bank v. Smith 
Bros., no So. 890, 162 La. 647. 
AgMcmeut as to Judgment 

AVhere it was sought to enjoin 
collection of an execution on ground 
that attorney by whom agreement 
for entry of Judgment had been 
made had never been employed by 
and did not represent defendant, but 
the evidence showed not only that 
attorney admittedly employed by de¬ 
fendant consented thereto, and that 
attorney who made agreement was 
employed by defendant, interlocutory 
injunction was properly denied, in 
absence of evidence that defendant 
had restricted attorney's authority 
by prohibiting the making of such 
an agreement.—Reece v. McCormack^ 
4 S.E.2d 576, 188 Ga. 665. 

Statutory flnaUty of Judgaisn.t« 
barring appeal, does not authorise 
an injunction to restrain the Issu¬ 
ance of, or to correcti an execution. 
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quate remedy at law^^ by such proceedings as 
stay,®3 motion to quash,affidavit of illegality, 
an action for malicious abuse of process and at¬ 
torneys* fees and costs,®® or by appeal or writ of 
error.®*^ 

Cases are not wanting, however, in which injunc¬ 
tion has been held a proper remedy,®® at least, 
where the proof requisite to establish the fact that 
a judgment is void rests outside of the record.®® 
Where a judgment is vacated, it has been held that 
injunction lies to restrain execution thereon.*^® 
While it has been held that where there is no judg¬ 
ment whatever on which to base an execution an 
injunction will not be granted,there are contrary 
decisions.^® 

k. Hiflcellaiieoiis Orouuds 

Injunctions against a levy or sale under execution 


have been granted or refused on oertain other grouiji^ 
In addition to the various grounds already discussed. 

In addition to the grounds discussed supra this 
section warranting the issuance of an injunction, 
other grounds may be sufficient to justify injunc¬ 
tive relief.^® Thus, for example, an injunction 
may issue to prevent the issuance of an execution 
in behalf of one not entitled to an exccution.^^ 

An injunction will be refused where demanded 
on grounds which existed before the rendition of 
the judgment or which might have been discovered 
by ordinary diligence by complainant.*^® Hard 
times, preventing a fair purchase price,'^® or the 
motives of the judgment creditor,7*^ or any hard¬ 
ship or misfortune from which complainant may 
suffer,^® or the fact that a sale by receivers 
would be better for all the creditors of a cor- 


—Urbanec v. Jezlk, Tex.Civ.App., 138 
S.W.2d 1098. 

ea. Tex.—Southern Sales Co. v. 
Parker, Civ.App., 54 S.W.2d 217. 

03. Cal.—Sanchez v. Carriaga, 31 
Cal. 170. 

6<(ki axeentloii on tzaasozlpt from 
Jiutlee oourt 

(1) Where a transcript of a Judg¬ 
ment of a Justice of the peace is filed 
In a court of record and execution 
Issued thereon, enforcement of the 
execution will not be enjoined for 
false return of the process in the 
suit, an adequate remedy at law 
existing by motion to quash execu¬ 
tion.—Jones V. Overall, 13 S.W.2d 
681, 223 Mo.App. 266. 

(2) Other cases see 23 C.J. p 564 
note 98 [cj. 

65ta Oa.—Jackson v. Becker Roofing 
Co.. 180 S.E. 822, 180 Ga. 769. 

88. Ga.—Jackson v. Becker Roofing 
Co., supra. 

87. Fla.—^Wordehoff v. Evers, 18 
Fla. 339. 

La.—Castor State Bank v. Smith 
Bros.. 110 So. 890, 162 La. 647. 

Tex.—Miller v. Burnet Mercantile 
Co.. Civ.App., 65 S.W.2d 606, error 
dismissed—Southern Sales Co. v. 
Parker, Civ.App., 64 S.W.2d 217. 

88i Colo.—^Whitlock v. Alliance Coal | 
Co., 214 P. 646, 548, 73 Colo. 206, 
citing Corpus Juris. 

Fla.—^Fisher v. W. T. Rawleigh Co.. 

193 So. 747, 141 Fla. 717. 

La.—Richardson v. Trustees' Loan 
& Guaranty Co., 132 So. 387, 16 
La.App. 646. 

Miss.—^Delta Cotton Oil Co. v. Plan¬ 
ters' Oil Mill, 107 So. 764, 142 
Miss. 691. 

R.I.—Sahaglan v. Sahagian, 137 A. 

221, 48 R.I. 267. 

23 C.J. p 660 note 92. 


Agreemoat as to Judgment 

That agreement whereby plaintiff’s 
counsel promised defendant’s counsel 
not to enter default Judgment with¬ 
out notice was oral instead of writ¬ 
ten does not preclude defendant 
from seeking injunction temporarily 
to restrain execution on default 
Judgment entered by plaintiff with¬ 
out notice.—^Wllkenfeld v. Ballard, 
Tex.Civ.App., 84 S.W.2d 279. 
JadgmsAt of appellato ooiut 

Where an appeal in a civil suit is 
taken from a Justice of the peace 
to a court having no Jurisdiction and 
that court renders a Judgment for 
plaintiff, neither the failure of de¬ 
fendant to object, nor even the con¬ 
sent of both parties, could give the 
court authority to enter a Judgment, 
and execution on such a void Judg¬ 
ment may be enjoined.—Monterey & 
New Columbus Turnp. Co. v. Davis, 
3 Ky.L. 466, 11 Ky.Op. 336. 

Beoital la retnza of saeontSoa of 
pxocess does not deprive petitioner 
of his remedy in chancery.—Myers 
V. Wolf, 34 S.W.2d 201, 162 Tenn. 42. 
Jodgasat held aot voia 
Fla.—^Fisher v. W, T. Rawleigh Co., 
198 So. 747, 141 Fla. 717. 

89. Mo.—Henman v. Westheimer, 86 
S.W. 101, 110 Mo.App. 191. 

7a Tex.—West v. Dugger, Civ.App., 
278 S.W. 239. 

23 C.J. p 560 note 1. 

71. Mo.—Farris v. Smlthpeter, 166 
S.W. 656, 180 Mq.App. 466. 

78. Ml88.-^Hammond-Grsgg Co. v. 

Bradley, 80 So. 489, 119 Miss. 72. 

23 C.J. p 660 note 2. 

78. OoaJUot of Jasisdistioas 

Sale under an execution will bs en¬ 
joined to prevent a confilct of Juris¬ 
dictions.—-Hall V. Boyd, 62 Ga. 466. 

i 74. Ky.-—Hyden v. Caiames, 171 S. 

1 W. 186, 161 Ky. 693. . . 


’ Wash.—Humptulips Driving Co. v. 
Cross, 118 P. 827, 66 Wash. 686, 37 
L.R.A.,N.S., 226. 

75. Tex.—BYledrlch v. Brand, Civ. 
App.. 28 S.W.2d 279. 

Snsbaad's withdrawal of wife’s aa- 
■wsr 

(1) Injunction will not He to re¬ 
strain execution on a Judgment 
against a married woman in an ac¬ 
tion on her promissory note because 
of alleged fact that her husband, in 
collusion with plaintiff in the action, 
withdrew her answer in such action 
where the answer, admitting the in¬ 
debtedness but denying that the note 
was secured by deed, set up no de¬ 
fense to the action, and the wife, 
through ignorance, failed to set up 
the valid defense that a married wo¬ 
man cannot bind herself as security 
for her husband.—Dunson v. First 
Nat. Bank, 164 S.E. 816, 176 Ga. 79. 

(2) Likewise, the fact that by the 
withdrawal she was deprived of her 
right to set up the valid defense by 
amendment is no ground for enjoin¬ 
ing the execution, where no such 
amendment was filed.—Dunson v. 
First Nat. Bank, supra. 

Cheonads which aiight have bsca 
pleaded la defease In the action in 
which Judgment was rendered do not 
authorize the granting of an injunc¬ 
tion against a levy or sale under 
execution.—^Wrenn v. Miller, La. 
App., 161 So. 882. 

76. Ga.—^Dyar v. Mobley, 162 S.E. 
74. 170 Ga. 66. 

23 C.J. p 666 note 27, 

77. N.J.—Brady v. Carteret Realty 
Co., 67 A. 814, 66 N.J.Eq. 243, af¬ 
firmed 60 A. 988, 67 N.J.Eq. 641, 
110 Ain.S.R. 602, 8 AnmCas. 421. 

7a Iowa.—^Moyers v. Stubblefield, 
200 N.W. 488, 199 Iowa 681. 
N.J.--Brady v. Carteret Realty Ca, 
67 A. 314,, 66 .NJ.E4. 243, aArmed 
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poration,79 or the existence of cross demands, 
or an agreement by a third person with the execu¬ 
tion debtor to pay the debt,^^ or the fact that the 
execution creditor is an insolvent nonresident, 
is not a ground for injunction. A sale of an oil 
painting valued at several thousand dollars will not 
be enjoined because there is no market for such 
property except in another statc.®3 Since enforce¬ 
ment of the writ docs not imply an entry on the 
premises of the judgment debtor, see supra § 101, 
an injunction cannot be predicated on the assump¬ 
tion of a continuing ,or other trespass.®^ A con¬ 
sent judgment agreed to by judgment creditors in 
another action relating to the property does not 
authorize the granting of an injunction against a 
sale and execution under a judgment not involved 
in the consent judgment.®® 

Assignment of judgment. The fact that the judg¬ 
ment debtor was not notified of an assignment of 
the judgment is not sufficient to justify an injunc¬ 
tion.®® 

Pending other proceedings. Where a trial of the 
right of property levied on is pending, an injunc¬ 
tion is proper to stay proceedings on other ex¬ 
ecutions issued on the same judgment and levied 
on the same property.®*^ Where the judgment 
debtor has a claim against the judgment creditor 
which he must assert in a separate action and not 
by way of set-off or recoupment and the judgment 
creditor is insolvent, a temporary injunction may 
issue restraining the sale under execution pending 
the determination of the separate suit.®® Where 
an accounting between a guardian and a ward is 


necessary, pending such accounting a temporary 
injunction may issue to restrain the enforcement of 
a judgment against the sureties on the guardian’s 
bond.®® Injunction lies to restrain a levy and sale 
of the interest of a tenant in common pending a 
partition of the property to ascertain his share 
and to have a homestead set off.®® Where an ap¬ 
peal acts as a supersedeas, a sale under the writ 
will be enjoined,®i but not where the statute pro¬ 
vides for the execution of certain judgments not¬ 
withstanding an appeal.®® A temporary injunc¬ 
tion may issue pending an appeal from the decree 
granting an injunction.®® 

Equity which follows the law will not enjoin 
judgment creditors from pressing their executions, 
until the applicant for homestead exemption can 
have the property set apart for the benefit of an¬ 
other creditor, no matter how just the claim of 
that creditor may be;®^ nor will execution be 
enjoined because the execution debtor claims a 
homestead in the land.®® The mere pendency of 
an application for receivership as to a corporate 
judgment debtor does not authorize a temporary 
injunction restraining the sale under execution of 
corporate assets.®® A party has no right to en¬ 
join the execution of a judgment absolute and un¬ 
conditional in its terms, as to the matter it pro¬ 
fesses to decide, during a litigation as to other 
matters in controversy reserved by the judg¬ 
ment.®*^ A fortiori, this cannot be done in respect 
of matters reserved which have not yet been 
brought into litigation.®® Where a deceased hus¬ 
band’s lands arc set apart for the support of the 


60 A. 988, 67 N.J.Eq. 641, 110 Am. 
S.R. 602, 3 Ann.Cas. 421. 

Zajiiry to flnanolal ropntatlon 

A temporary injunction does not 
lie to restrain a resale of the prop¬ 
erty after a purchaser has failed to 
comply with his bid, on the g:round 
of injury to complainant’s financial 
reputation.—Warman v. Wurzbach, 
Tex.Civ.App., 61 S.W.2d 761. 

79- Pa.—Lowry v. Philadelphia Op¬ 
tical & Watch Co.. 28 A. 1004, 161 
Pa. 123—Palrpont Mfa. Co. v. 
Philadelphia Optical & Watch Co., 
28 A. 1003, 161 Pa. 17. 34 Wkly. 
N.C. 216. 

80. Ky.—Duncan v. Rule, 7 Ky.L. 
370. 

La.—Zibllich v. Rouseo. 103 So. 269, 
157 La. 936. 

81. Ky.—Triplett v. Turner, 2 J.J. 
Marsh. 475. 

88 . Ga.—Parker-Hensel Engineering 
Co. V. Shuler. 66 S.E. 800, 133 Qa. 
696. 

88 . Tenn.—^Nashville Trust Co. v. 


Weaver, 60 S.W. 763, 102 Tenn. 

66 . 

84. Or.—Barnes v. Each, 169 P. 612, 
87 Or. 1. 

85. N.C.—Church v. Vaughn, Hemp¬ 
hill & Co., 109 S.E. 634, 182 N.C. 
674. 

Conclusiveness of consent Judgments 
see the C.J.S. title Judgments 9 
706, also 34 C.J. p 890 note 90-p 
891 note 94. 

80. La.—Zibllich v. Rouseo. 103 So. 
269, 157 La. 936. 

Bsason for rule 

The only effect of failure to give 
such notice, as between Judgment 
debtor and assignees, would be that, 
had Judgment debtor paid Judgment 
to Judgment creditor, payment would 
be valid, notwithstanding the assign¬ 
ment, or that had Judgment debtor 
owned claim, compensable against 
Judgment, compensation would take 
place, notwithstanding transfer.— 
Zibllich V. Rouseo. supra. 

87. Ala.—Huntington v. Bell. 2 
Port. 61. 
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88. Miss.—Lancaster v. Jordan Au¬ 
to Co., 187 So. 535. 

8^ Fla.—Henderson v. Henderson, 
100 So. 792, 87 Fla. 470. 

9a S.C.—Barron v. English, 121 S. 
E. 782, 128 S.C. 332 

91. La.—^Aubert v. Robinson, 6 Rob. 
463. 

98. La.—State v. Pitot, 11 Mart. 
536. 

93. Tex.—Ellis v. Lamb-McAshan 
Co., Civ.App., 278 S.W. 858. 

94. Ga.—Christian v. Hutchison, 73 
Ga. 130. 

95. Ga.—^Adams v. Grizzard, 166 S. 
E. 689, 171 Ga. 780. 

9a La.—^Duval v. T. P. Ranch Co., 
91 So. 666. 161 La. 142. 

97. La .—New Orleans v. Rilgery, 82 
So. 429, 108 La. 191—Hereford v. 
Babin, 14 l 4 a.Ann. 333. 

pa Jjo ,— ^New Orleans v. Bilgery, 32 
So. 429. 108 La. 191. 

23 C.J. p 567 note 40. 
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widow and minor children, subject to the debts 
of the estate, and subsequently creditors obtain 
judgment against the estate, a sale of the lands 
under execution will not be enjoined pending the 
setting apart of property for further support on 
the theory that the first award was void.®® 

Whether the pendency of garnishment proceed¬ 
ings against the execution debtor will authorize 
an injunction against levy or sale under execution 
is discussed in the C.J.S. title Garnishment § 190, 
also 28 C.J. p 267 notes 94, 95, p 268 note 4 [c], 
and 23 C.J. p 561 note 22-p 562 note 25. 

A release of the levy pending the suit author¬ 
izes a denial of the injunction.^ 

§ 153. — Procedure in General 

Whether an injunction against a ievy or sale under 
execution should be sought by Independent suit or by mo¬ 
tion In the original action Is governed by the practice 
In the particular jurisdiction. 

While it has been said that an injunction against 
an execution is not a new suit but a part of the 
original action,® the suit cannot be treated as a 
motion in the original action, if it is not so entitled, 
and the only relief prayed for is a perpetual in¬ 
junction.® In some states, one not a pasty to the 
judgment may apply by petition for injunctive re¬ 
lief in the original action and need not bring an 
independent action in equity,^ but in other states 
he cannot intervene in the action at law to which 
he is not a party.® 

A suit by a third person to enjoin a sale on ex¬ 
ecution is one to remove a cloud from the title, 
rather than a suit to quiet title.® 


§ 154. *— Jurisdiction and Venue 

Equity has general Jurisdiction to enjoin an execu¬ 
tion sale. The Injunction should be sought In the court 
having Jurisdiction of the subject matter. Objections to 
Jurisdiction or venue must be timely raised. 

Equity has general jurisdiction to enjoin a sale 
under a levy of execution to satisfy a judgment.^ 
A bill to enjoin a levy or sale under execution may 
be brought in any court having jurisdiction of the 
subject matter.® Thus a court rendering the judg¬ 
ment has jurisdiction to restrain the issuance of ex¬ 
ecution thereon pending other proceedings.® A 
court having no jurisdiction to try certain issues 
cannot issue an injunction based on such matters.^® 

While it has been held that a bill may be filed 
in the courts of one state to enjoin proceedings on 
a judgment recovered on a judgment rendered in 
the court of another state where the original judg¬ 
ment has been reversed,ii as discusssed in Courts 
§ 500, one court cannot control the process of an¬ 
other court and, therefore, as a general rule, can¬ 
not enjoin the enforcement of a judgment, or the 
levy of an execution issued on the judgment of 
another tribunal. Whether a state court may en¬ 
join execution from a federal court is discussed 
in Courts § 542, and whether a federal court will 
enjoin execution from a state court is discussed 
in § 543 of the same title. 

Venue, The venue of a suit to enjoin a levy or 
sale under execution, as dependent on general 
principles or venue statutes generally, is discussed 
in the C.J.S. title Venue § 38, also 23 C.J. p 570 
notes 35-38. Statutory provisions prescribing that 
petitions for equitable relief shall be filed in the 
county of the residence of one of the defendants 
against whom substantial relief is prayed apply to 


9ft. Ga.—Jackson v. Lee, 131 S.E. 
893, 161 Ga. 818. 

1. Tex.—Thompson v. Gooldsby, 106 
S.W. 936, 48 Tex.Clv.App. 23. 
ft. Tex.—Citizens Nat. Bank v. In¬ 
terior Land, etc., Co., 37 S.W. 447, 
14 Tex.Civ.App. 301. 

23 C.J. p 668 note 18. 

3, N.C.—Whitehurst v. Green, 69 N. 
C. 131—Foard v. Alexander, 64 N. 
C. 69. 

4 . Wis.—Jackson Mill. Co. v. Scott, 
110 N.W. 184, 130 Wift. 267. 

ft. Pa.—^Randalls v. Davidson, 1 Pa. 
C.PL 13. 

23 C.J. p 669 note 21. 

ft. Mich.—^Manlstlque Lumber Co. v. 

Lovejoy, 20 K.W. 899. 66 Mich. 189. 
Suit to quiet title distinsruished from 
suit to remove cloud generally see 
the C.J.S. title QuieUng Title | 2, 
also 61 C.J. V 184 notes 13-19. 

7. Mich.—Hartsema v. Addison Coal 


& Coke Co., 282 N.W. 165, 286 
Mich. 296. 

8. Mass.—Licker v. Gluskin, 164 N. 
E. 613, 266 Mass. 403, 63 A.L.R. 
231. 

Original Jurlsdlotloa 

The original Jurisdiction conferred 
by constitutions in certain courts in¬ 
cludes power to restrain executions 
in proper cases.—Frank v. Currie, 
La.App,, 172 So. 843. 

Etatutozy juisdiotloa 
Where by statute specifled courts 
are given Jurisdiction of all suits 
and proceedings arising out of the 
provisions of law governing banks, 
such courts have Jurisdiction of 
suits by the banking commissioner 
who has closed a bank to enjoin exe¬ 
cution against the bank by a Judg¬ 
ment creditor.—^Attorney General ex 
rel. State Banking Com’r v. Hyde, 
261 N.W. 670, 266 Mich. 363. 
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XToanMldeat defendant 

The fact that defendant is a non¬ 
resident is immaterial, if the court 
has Jurisdiction of the subject mat¬ 
ter of the original action.—Rio v. 
Vasquez, 17 Puerto Rico 168. 

ft. Ark.—Papan v. Arkansas Light 
& Power Co., 277 S.W. 1. 169 Ark. 
865. 

Cal.—^Wright v. Superior Court in 
and for Calaveras County, 110 P.2d 
629, 43 Cal.App.2d 181. 

Beason for rule 

A court has inherent Jurisdiction 
over process issued out of it.—^Pap- 
an V. Arkansas Light & Power Co., 
277 S.W. 1, 169 Ark. 866. 

la Del.—Davis v. Frantz, 104 A. 779, 
12 Del.Ch. 41. 

Tex.—S. K. McCall Co. v. Page, Civ. 
App., 166 S.W. 666. 

11. Ill.—MeJilton V. Love, 13 Ill. 
486, 64 Am.D. 449. 
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suits to enjoin a levy or sale under execution, as 
is shown in the CJ.S. title Venue § 95, also 67 
CJ. p 105 note 58 [d] (2) and 23 CJ. p 570 note 41. 
The levy of ‘ an execution and advertisement of 
land for sale are not “pending proceedings” within 
the meaning of statutes discussed in the CJ.S. title 
Injunctions § 170, also 32 C.J. p 292 notes 71-75, 
specifying that suits for injunctions to stay pro¬ 
ceedings at law may be brought in the county in 
which the proceedings are pending. 12 

Objections, The objection to the jurisdiction in 
equity should be made before answering to the 
merits, or defendant will generally be considered 
to have waived the defense.^® Objections to venue 
are likewise waived by failure to raise them at the 
proper time.^^ 

§ 155. -Time to Sue and Limitations 

A complainant aeeklng an Injunction against a levy 
or sals under execution must be diligent. In some Juris¬ 
dictions statutes of limitation control. 

Injunction will not ordinarily issue until a levy 
is actually made^^ or at least until plaintiff threat¬ 
ens to enforce his judgment.^® 

The party asking an injunction must be diligent, 
although, where the judgment is void, he need not 
act until an attempt is made to enforce it.^® 

Statutory limitations may govern,but they have 
been held in some states not to apply to a suit by 
one not a party to the judgment,^® to a suit to en¬ 
join for causes which have arisen since the rendi¬ 
tion of the judgment,21 to a suit for injunction 


which is auxiliary to a direct suit in equity to set 
aside the judgment ,22 or to suits relating to in¬ 
valid judgments .22 

Where by statute a court may issue an injunc¬ 
tion in a pending action only, after final judgment 
an injunction against an execution may not be 
granted.24 The fact that an instrument attached to 
the petition shows a bar of prescription on its face 
does not indicate that it is in fact prescribed as 
regards the right to a preliminary injunction re¬ 
straining the sale of property seized.®® 

§ 156. -Conditions Precedent 

Notice to the officer levying the execution and an 
offer to do equity have been held conditions precedent to 
obtaining an Injunction against a levy or sale under 
execution. An Injunction bond Is usually, but not always, 
required. 

Notice to the officer making the levy, so as to 
permit him to abandon the levy, is sometimes held 
a condition precedent to a suit for an injunction.2® 

Offering to do equity. The maxim that he who 
seeks equity must first do equity applies to an ap¬ 
plicant for an injunction against an execution.®^ 
Where complainant has made absolute conveyanc¬ 
es of land to secure the debt on which judgment 
was obtained, in order to have execution restrained 
he must pay or tender the money due on the se¬ 
cured debt.28 Where it is admitted that the judg¬ 
ment is valid and payable as to part of its amount, 
the amount admitted to be due must be tendered 
as a condition to the right to an injunction.®® 


la. Ga.—Bank of East Point v. 
Dupre. 110 S.E. 240, 162 Ga. 647— 
Rounsavllle v. McGinnis, 21 S.E. 
123, 93 Ga. 579. 

13. Miss.—Byrne v. Anderson, 18 
Miss. 81. 

23 C.J. p 570 note 45. 

14b Tex.—Foust v. Warren, Civ. 
App., 72 S.W. 404. 

15. La.—Deville v. Hayes, 23 La. 
Ann. 550. 

23 C.J. p 670 note 49. 

16. Ind.—^Ke-tuc-e-mun-guah v. Mc¬ 
Clure, 23 N.E. 1080, 122 Ind. 541, 
7 L.R.A. 782. 

23 C.J. p 670 note 60. 

17. Or.—Parker v. Reid, 273 P. 334, 
127 Or. 678. 

23 C.J. p 670 note 47. 
l>elaj held to Imz iajvnotio& 

Or.—Parker v. Reid, supra. 

18L Iowa.—Cooley v. Barker, 98 N. 
W. 289, 122 Iowa 440, 101 Am.S.R. 
276. 

R.I.—Sahaaian v. Sahaalan, 187 A. 
221. 48 R.I. 267. 

18. Tex.—^Realty Trust Co. v. Oa- 


bert, Civ^App., 40 S.W.2d 869— 
Ellis V. Lamb-McAshan Co., Civ. 
App., 278 S.W. 868—West v. Dus- 
ger, Civ.App., 278 S.W, 239. 

23 C.J. p 570 note 61. 

Oomputation of time 
Day of rendition of Judgment is 
not included within the statutory 
time.—^West v. Dugger, supra. 

Suit held barred 

Tex.—Bullitt V. Jesse French Piano 
& Organ Co.. Civ.App., 158 S.W. 
782, error refused. 

80. Tex.—Kempner v. Ivory, Civ. 
App., 29 S.W. 638. 

81. Tex.—Realty Trust Co. v. Ga- 
bert, Civ.App., 40 S.W.2d 869. 

23 C.J. p 670 note 63. 

88. Tex.—^West v. Dugger, Civ.App., 
278 S.W. 239. 

83. Tex.—^Ellis v. Lamb-McAshan 
Co., Civ.App., 278 S.W. 858. 
Default judgment entered, by oourt 
having no jurisdietion over defend¬ 
ant is not a **valid and subsisting 
Judgment," within a statute prohib¬ 
iting injunction staying execution on 
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such Judgments after one year.— 
West V. Dugger, Tex.Civ.App., 278 
S.W. 239. 

84. N.D.—Security State Bank of 
Crosby v. Peterson, 229 N.W. 921, 
59 N.D. 341. 

85. La.—American Nat. Bank v. 
Bauman, 137 So. 64, 173 La. 336. 

Season for rule 

It may be that the course of pre¬ 
scription was interrupted by ac¬ 
knowledgments, or suspended by the 
holding of something in pledge by 
the creditor.—American Nat. Bank*v. 
Bauman, supra. 

86. Mich.—Hinkle v. Baldwin, 53 N. 
W. 534, 93 Mich. 422—Manistique 
Lumber Co. v. Lovejoy, 20 N.W. 
899. 66 Mich. 189. 

87. Ga.—Duke v. Ayers, 136 S.E. 
410, 163 Ga. 444. 

23 C.J. p 669 note 24—32 C.J. p 68 
note 26 [gj. 

Maxim generally see Equity Si 90- 
92. 

88. Ga.—^Duke v. Ayers, supra. 

80. Tex.—Taylor v. American Trust 
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88 C. J.8, 


Bond <ff. security. In some jurisdictions statu- mary or temporary injunction.^^ Likewise, a bond 
tory provisions requiring an injunction bond when may be required hy the injunction decree.^^ The 
a judgment at law has been obtained have been amount depends on the terms of the various stat- 
construed to require such bond in injunction suits utory provisions.^^ As a general rule an injunc- 
to restrain a levy or sale under exccution.^^ Fur- tion issued without a bond or deposit, where nec- 
ther. under express statutory regulation, a bond is essary, may be set aside but there are cases 
required of a party asking an injunction against where equity will issue an injunction without the 
an execution, particularly in the case of a prelim- filing of a bond by complainant.^^ 


& Savinas Bank of El Paso, Civ. 
App., 266 S.W. 727. 

23 C.J. p 669 note 26. 

30i Ala.—Ex parte Fechhelmer, 16 
So. 647. 103 Ala, 164. 

Ind.—State Bank v. Macy. 4 Ind. 862. 
Iowa.—Hardin v. White, 16 N.W. 680, 
19 N.W. 822, 63 Iowa 638. 

N.J.—Prusakowski v. Woodward 
Lumber & Supply Co., 103 A. 194, 
87 N.J.Eq. 666—Marlatt v. Per- 
rlne, 17 N.J.Eq. 49. 

S.C.—Ex parte Ziealer. 64 S.B. 613. 

916, 83 S.C. 78, 21 L.R.A..N.S.. 1006. 
Tenn.—Phillips v. Landess, 280 S.W. 

694, 162 Tenn. 682. 

Liability on bond see infra 8 164. 
FoxpoM of bond 

Injunction bond, in action to en¬ 
join execution, is taken in lieu of de¬ 
posit of money with master as was 
the English practice.—Phillips v. 
Landess, supra. 

JWdgttMLt eatsrsd by oonfeosion on 

a bond with warrant of attorney is 
within the provisions of the statute, 
requiring defendant to give securi¬ 
ty before the issuing of an injunc¬ 
tion to slay proceedings at law in 
any personal action after verdict or 
judgment.—Marlatt v. Perrine, 17 N. 
J.Eq. 49. 

XBjnjMtioa as laeidental relUf 

(1) Where an injunction is sought 
as incidental relief, the statutory re¬ 
quirement as to an injunction bond 
is Inapplicable.—Jalfe v. Hooper, 247 
IlLApp. 449. 

(2) In such case the bond need not 
be conditioned for the payment of 
the judgment.—Jalfe v. Hooper, su¬ 
pra. 

jndgmmLt for mortgage deflolency 

The statutory proceeding for re- { 
covery of a mortgage deficiency is 
not a personal action within the 
meaning of a statute requiring se¬ 
curity before the issuance of an in¬ 
junction to stay proceedings at law 
ip any personal action, so that the 
statutory bond is not required in a 
suit to enjoin execution on such 
judgment.—^Meranus v. Lawyers’ & 
Homemakers’ Building & Loan Ass'n, 
174 A. 160, 116 N.J.Eq. 402. reversed 
on other grounds 180 A. 666, 118 N. 
J.Eq. 686. 
la Vow Tork 

(1) Code Civ.Proo. I 618, required 
applicant for an Injunction to stay 
proceedings on a judgment to pay, 


I the full amount of the judgment, in¬ 
cluding interest and costs, into 
court, or give an undertaking in lieu 
thereof and also to give an under¬ 
taking to pay to the party enjoined 
all damages and costs in the action 
wherein the injunction is granted.— 
New York, etc., Tel. Co. v. Rosen¬ 
thal, 112 N.Y.S. 612, 128 App.Div. 
220 . 

(2) A similar provision is contain¬ 
ed in Civ.Pract. Act f 886.—Deichmil- 
ler V. Grlndle, 226 N.Y.S. 171, 130 
Misc. 762. 

81. Tex.—^Herndon v. Cocke, Civ. 

App., 138 S.W.2d 298. 

2.7 C.J. p 669 note 29. 

Bffeet of bond 

Bond prevents a “waiver” of dam¬ 
ages for seizure.—^Herndon v. Cocke, 
supra. 

38. Ky.—^Pell v. Lander. 8 B.Mon. 
664. 

33. Iowa.—Hardin v. White, 16 N. 

W. 680, 19 N.W. 822, 63 Iowa 633. 
23 C.J. p 669 note 30. 

m Teaaessee 

(1) Even though Shannon Code fi 
6267 provides that the penalty of an 
injunction bond to enjoin a money 

I demand after judgment shall be in 
double the Judgment or sum sought 
to be enjoined, such provision was 
not intended to deprive the court of 
his inherent right to fix the penalty 
of the bond.—Phillips v. Landess, 
280 S.W. 694, 152 Tenn. 682. 

(2) Hence, where the court fixed 
the penalty of an injunction bond in 
a suit to restrain levy or sale under 
. execution at less than double the 
money judgment, a bond conditioned 
on such penalty substantially con¬ 
forms to the statutory requirement. 
—Phillips v. Landess, supra. 

Id. Texas ^ 

(1) Rev.St. art. 4660, providing 
that, where the injunction is to re¬ 
strain the execution of a money 
judgment or the collection of a debt, 
the injunction bond shall be fixed in 
double the amount of such judgment 
or debt requires the amount of the 
bond to be fixed in the order for 
the Injunction, and is essential to 
directing the issuance of the writ.— 
Sanders v. Bledsoe, Civ.App^, 178 S. 
W. 689. 

(2) This provision is inapplicable 
to an injunction to restrain a sale 
tmder execution of real estate, and 
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in such case the court may fix bond 
in such amount as seems appropri¬ 
ate under the facts of the case.— 
Pacheco v. Allala, Civ.APP*, 261 S.W. 
148. 

(3) Moreover, even If the statute 
should be deemed applicable to in¬ 
junction suits against execution 
sales of real estate, it has no appli¬ 
cation to cases where the judgment 
on which the execution is based is 
not against the owner of the land 
seeking the relief.—Pacheco v. Alla¬ 
la, supra. 

84. N.J.—Marlatt v. Perrine, 17 N. 

J.Eq. 49. 

23 C.J. p 669 note 31. 

Injuttotloa. void or voidable 

Stay of execution is voidable on 
motion to vacate, and not void, 
where security is filed as required by 
statute.—Deichmiller v. Grlndle, 226 
N.Y.S. 171, 130 Misc. 752. 

35. Mich.—^Attorney General ex rel. 

State Banking Com’r v. Hyde, 251 

N.W. 670, 266 Mich. 363. 

23 C.J. p 669 note 32. 

Pleading specified grounds see infra 

8 158. 

la Lonlslaaa 

(1) Under Code of Practice art 739 
eight grounds for injunction against 
levy or sale under execution exist as 
to which complainant need not give 
a bond.—Marine Bank & Trust Co. v. 
Shaffer, 92 So. 353, 161 La. 831—23 
C.J. p 569 note 32 [c] (1), (2). 

(2) Thus an allegation that con¬ 
sideration of mortgage note has fail¬ 
ed authorizes injunction without 
bond under the provision that the 
debtor can arrest the sale of the 
thing seized if the debt bo extin¬ 
guished by transaction, novation, or 
m some other legal manner.—United 
Motor Co. V. Drumm. 1 La.App. 762. 

(3) Likewise, under art. 741, de¬ 
fendant in executory proceedings 
may obtain a writ of Injunction 
without bond on allegation that debt 
has been paid or that recovery of 
the debt is barred by prescription.— 
Platt V. Bouanchaud, 75 So. 91, 141 
La. 391. 

(4) Under arts 739, 740, only de¬ 
fendant in executory proceedings 
can arrest the sale by an Injunction 
without bond.—O’Reilly v. Pietri, 64 
So. 922, 185 La. 1. 

(6) This statutory enumeration of 
grounds on which an Injunction may 
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§ 157. - Peraons Entitled to Sue, Partiei, 

and'Notice 

a. In general 

b. Parties plaintiff 

c. Parties defendant 

d. Notice 

a. bi General 

All partitt to tho Judoment mutt be made parties to a 
suit to enjoin the execution for fraud. 

The rule that in suits to annul judgfments upon 
the ground of fraud all parties to the judgment, 
whether favorably or adversely affected by the 
judgment, must be made parties applies to suits 
to enjoin execution upon such judgment for 
fraud.Sfi 

b. Parties Plaintiff 

A person who has no title or Interest in the property 
to be sold or who would not be Injured Is not entitled to 
maintain a suit to enjoin a levy or sale under execution. 

A person who has no title or interest in the 
property to be sold cannot enjoin the execution 
against the property.^^ No person, whether or 


not a party, may sue if he would not be injured 
by the execution sale.38 Ordinarily a mere lien¬ 
holder cannot sue.^* A party cannot in his rep¬ 
resentative capacity enjoin the sale of his individ¬ 
ual property.^® 

However, the owner of the land levied on, al¬ 
though not a party to the judgment, may sue for an 
injunction.^ 1 A third person having a prior inter¬ 
est in the property levied on is ordinarily author¬ 
ized to sue.42 Thus the vendor who has conveyed 
land with covenants of warranty may sue where 
the sale would create a cloud on the purchaser’s 
title.^3 In some jurisdictions purchasers whose 
property has been seized for the payment of the 
purchase price are by statute entitled to have the 
sale enjoined.^^ 

Trust property. Where trust property has been 
levied on, the trustee is the proper party to ask 
for an injunction if he neglects or refuses to 
act, or if he has resigned and his successor has not 
been appointed, the cestui que trust may take meas¬ 
ures to protect the estate,^® but some necessity for 
an injunction must appear.^^ 


issue without bond applies to execu¬ 
tory process in its true sense as de¬ 
fined by the code.—Marine Bank & 
Trust Co. V. ShafTer, 92 So. 353, 151 
La. 831. 

(6) Art 739 is not intended to pre¬ 
vent the issuance of injunctions with 
bonds an to causes other than those 
specified.—T. Hofman-Olsen v. North¬ 
ern Lumber Mfg. Co., 107 So. 693, 
160 La. 839. 

2.3 CJ. p 569 note 32 [c] (5), (6). 
ZUJiiaetloa suit by stats 

Where the state seeks to enjoin 
a levy or sale under execution, it 
need not erivc an injunction bond.— 
Attorney General ox rel. State Rank¬ 
ing Com'r V. Hyde, 251 N.W. 570, 
265 Mich. 363. 

36. La.—O'Sullivan v. Knop, App.. 
195 So. 366, annulled on other 
grounds 198 So. 191. 

Parties in equitable suits again.«!t 
judgment see the C..T.S. title Judg¬ 
ments § 384. also 34 C.J. p 484 note 
18-p 486 note 49. 

37. Ga.—Everett v. Bank of New¬ 
ton County, 146 S.E. 666, 167 Ga. 
380. 

23 C.J. p 671 note 65. 

Ufs tsaaat a&d ramaladarmaB 
signing notes securt^d by interest in 
land devised, could not enjoin execu¬ 
tion sale of land, having no interest 
in the property.—Everett v. Bank of 
Newton County, supra. 

Prlaolpal on inparMfiMUi bond 
Where Judgment was rendered 
against principal defendant and sure¬ 
ties on his supersedeas bond, prlncl- 

3aC.J.S.-24 


pal defendant is not entitled to sue 
to enjoin execution against surety's 
property, without showing that he 
had any interest therein.—Holden v. 
Ryan. Tex Civ.App., 268 S.W. 1022. 

Plaintiff, as taxpayer and produc¬ 
er of oil, is without such special in¬ 
terest in sale of four hundred fifty 
thousand barrels of crude oil under 
execution in another county as would 
entitle him to maintain suit to en¬ 
join sale on ground that sale would 
reduce price of crude oil and injure 
him a.M a taxpayer and oil producer. 
—Railroad Commission v. McDonald, 
Tex.Clv.App., 100 S.W.2d 155. 

38. U.S —American Mut. Liability 
Ins. Co. V. Volpe, C.C.A.N.J., 284 
P 75 

23 C.J. P 671 note 56. 

Principal on supersedeas bond 

Where Judgment is recovered 
against a principal and the sureties 
on his supersedeas bond, but ex¬ 
ecution is levied against property 
of a surety, such execution sale will 
not be enjoined at the suit of the 
principal where his liability will not 
be increased by the sale.—Holden v. 
Ryan. Tex.Clv.App., 268 S.W. 1022. 

39. Ind.—Messmore v. Stephens, 83 
Ind. 524. 

23 C.J. p 671 note 60. 

4a La.—Marsoudet v, Clancy. Mann. 
lInrep.Cas. 38. 

41. Tex.—First Nat. Bank v. Colt- 
man, Civ.App., 27 S.W.2d 667, error 
refused. 

23 C.J. p 571 note 57. 

Owner’s indemnity inrarsr and 
snroty on appeal bond could tempo- 
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rarily enjoin execution against own¬ 
er to enable recovery against les¬ 
see’s surety undertaking to pay Judg¬ 
ment.—Commercial Casualty Ins. Co. 
V. Capital City Surety Co., 231 N.V.S. 
494, 224 App.Div. 553. 

42. Iowa.—Moore v. Kleppish, 73 N. 
W. 830, 104 Iowa 319. 

23 C.J. p 571 note 58. 

Action by heir see Descent and Dis- 
trii)Ution S 85 b. 

Surety’s right to restrain execution 
see the C J.S. title Principal and 
Surety § 299, also 50 C.J. p 242 
notes 90-95. 

43. Or.--l^e Carli v. O’Brien, 41 

2d 411, 415. 150 Or. 35. 97 A.L.R. 
693. citing Corpus Juris. 

23 C.J. p 571 note 59. 

Conunon.law rules govern in ad¬ 
ministration of equitable jurisdiction. 
—De Carli v. O’Brien. 41 P.2d 411, 
150 Or. 36. 97 A.L.K. 693. 

44. La.— Bowers v. Rlegal, 96 So. 
680, 153 La 

45. Ind.—Zimmerman v. Makepeace, 
62 N.E. 992, 152 Ind. 199. 

23 C.J. p 571 note 62. 

Trustee’s equitable actions against 
third persons generally see the C.J. 
S. title Trusts § 361, also 65 C.J. 
p 863 note 27-p 864 note 34. 

4a Ind.—Zimmerman v. Makepeace, 
supra. 

Equitable actions against third per¬ 
sons by cestui que trust generally 
see the C.J.S. title Trusts fi 361, 
also 65 C.J. p 864 notes 35—48. 

47. Tex.— Brown v. Ikard, 77 S.W. 

967, 33 Tex.Civ.App. 661. 

23 C.J. P 672 note 64. 
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Subsequent execution creditor. Where a judg¬ 
ment creditor is proceeding by execution to raise 
the full amount of his judgment, when that amount 
is not due, but has been reduced by payments or 
otherwise, a subsequent execution creditor has a 
right to an injunction to restrain the prior credi¬ 
tor from selling under his execution until the pay¬ 
ments are ascertained, and the creditor gives credit 
for them.48 

Joinder, Persons who have no common interest 
or whose causes of action did not arise out of the 
same transaction cannot be joined as parties plain¬ 
tiff.^® On the other hand, all persons having an in¬ 
terest in the subject matter which can be affected 
by the decree may join as parties plaintiff.®® Where 
complainant’s equity is a mere incident to the equity 
of another it must be set up through or under the 
other and therefore the other is a necessary party 
plaintiff.®! Where one of several joint judgment 
debtors sues to restrain the enforcement of the 
judgment against himself alone, he need not join 
the others as parties plaintiff.®® The fact that a 
judgment debtor, whose right to injunctive relief 
is barred by his appeal from the judgment, joins 
with creditors as complainants does not bar grant¬ 


ing injunctive relief to such creditors.®® 

c. Parties Defendant 

(1) In general 

(2) Officers 

(1) In General 

Persona materially Interested In the subject matter 
of a suit to enjoin execution are necessary parties de¬ 
fendant while persons having no interest need not be 
made defendants. 

All persons materially interested in the subject 
matter of a suit to enjoin execution are necessary 
parties defendant.®^ Conversely persons having no 
interest therein need not be made defendants.®® 
Plaintiff in execution is a proper,®® and usually a 
necessary,®'^ party, but it has been held that he is 
not a necessary party, his interest being sufficiently 
represented by the sheriff.®* The attorney who 
obtained the judgment for plaintiff is not a proper 
party except in case of fraud.®® Where complain¬ 
ant is a person other than the judgment debtor, 
the judgment debtor is a necessary or proper par¬ 
ty.®® In a suit to enjoin execution on a judgment 
on a delivery bond the surety of the bond should be 
made a party.®! 


48. N.J.—Peshlne v. Binns, 11 N.J. 

Eg. 101. 

49. N.J.—Titus V. Bennett. 8 N.J. 
Eq. 267. 

W.Va.—Baker v. Hinehard. 11 W.Va. 
238. 

23 C.J. p 672 note 69. 

Sa Ala.—May v. Granger, 139 So. 
669. 224 Ala. 208. 

Tex.—Shlrey v. Trust Co. of Texas, 
Civ.App., 69 S.W.2d 836, error re¬ 
fused. 

Xusbaad and wife 

In petition for injunction, it is not 
a fatal misjoinder of action for wife 
and husband to Join and allege that 
property standing in the wife’s name 
is her separate paraphernal property, 
and as such not liable to seizure, and, 
in the alternative, that, if it should 
be held the property was community, 
then it was exempted from seizure 
under the homestead law.—^Knight v. 
Kaufman. 29 So. 711, 105 La. 36. 
grudgasnt debtor and mortgageeg 
Where the Judgment debtor has 
mortgaged the property on which ex¬ 
ecution is levied, the Judgment debtor 
and the mortgagees have such a com¬ 
mon Interest as to permit Joinder in 
a suit to restrain the execution sale. 
—Battle V. Warren County Fertilizer 
Co.. 118 S.B. 362, 166 Ga. 660. 
Jodgmemt debtor and pnjeohaaer 
Judgment debtor and his grantee 
by warranty deed are properly Joined 
as complainants.—May v. Granger, 
139 So. 669, 224 Ala. 208. 


51. N.C.-^Emmons v. McKesson, 58 
N.C. 92. 

23 C.J. p 672 note 67. 

53. Cal.—Merrlman v. Walton, 38 P. 
1108, 105 Cal. 403, 46 Am.S.K. 60, 
30 L.R.A. 786. 

Kan.—McGill v. Sutton. 72 P. 853, 67 
Kan. 234. 

53. N.M.—Mozley v. Helmlck, 18 P. 
2d 1024, 37 N.M. 97. 

54. Minn.—Cheney v. Bengtson, 259 
N.W. 69, 193 Minn. 686, 106 A.L.R. 
611. 

23 C.J. p 672 note 70. 

Assignee of Judgments is necessary 
party defendant to suit to restrain 
sale under execution until determina¬ 
tion of priority between Judgment 
and mortgage Hens.—Zimmer v. Dun¬ 
lap. 133 A. 514, 99 N.J.Eq. 610. 

55. Mont.—Pittsmont Copper Co. v. 
O’Rourke, 141 P. 849, 49 Mont. 281. 

23 C.J. p 672 note 71. 

Fersoas not directly interested 
need not be Joined as defendants.— 
Wight V. Roethlisberger. 74 N.W. 
474, 116 Mich. 241—23 C.J. p 672 note 
81. 

56. Ind.—Bishop v. Moorman, 98 Ind. 
1, 49 Am.R. 781. 

Kan.—Barnett v. Schad, 86 F. 411, 91 
P. 639, 73 Kan. 414. 

87. Ga.—Swift A Co. v. First Nat. 
Bank. 132 S.E. 99, 161 Ga. 643— 
Gober v. Richards. 128 8.E. 668, 
160 Ga. 566—Ponsell v. Baxter, 104 
S.E. 688. 160 Ga. 664. 
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Minn.—Cheney v. Bengtson, 259 N.W. 

69. 193 Minn. 686, 106 A.L.R. 611. 
Tex.—Keystone Pipe & Supply Co. of 
Texas v. Milner, Civ.App., 297 S.W. 
1089—Cunningham v. Carpenter, 
Civ.App., 268 S.W. 607—Nail v. 
Taylor, Civ.App., 223 S.W. 719. 

23 C.J. p 672 note 73. 

Assignee of Judgment levied on is 
a necessary party.—Scruggs v. Mc- 
Cart, 32 S.W.2d 823, 119 Tex. 464. 

Suit cannot be maintained against 
the ofteer alone to whom an execu¬ 
tion has been given by the Judgment 
creditor.—Gober v. Richards, 128 S. 
E. 668, 160 Ga. 666—23 C.J. p 672 
note 73 [a]. 

58. Kan.—Yount v. Hoover. 149 P. 
408, 96 Kan. 762, L.R.A.1916F 1120, 
Ann.CaB.1918C 148—Barnett v. 
Schad. 86 P. 411, 91 P. 639, 73 
Kan. 414. 

59. Iowa.—Lyon v. Tevis, 8 Iowa 
79. 

Agent as proper party defendant in 
actions by third persons see Agen¬ 
cy I 303 b (2). 

Attorney as necessary or proper par¬ 
ty In suits in equity generally see 
^uity 9 136 g. 

aOi Ala.—Planters’ & Merchants’ 
Bank v. Lauchelmer, 14 So. 776, 
102 Ala. 464. 

28 C.J. p 672 note 76. 

61. Ark.—Jamison v. May, 18 Ark. 
600. 

28 C.J. p 672 note 77. 



88 C.J.S. 

If several execution creditors have levied on the 
property, all may be joined as defendants ,*2 but 
separate defendants acting in different capacities 
on different rights and not chargeable with any 
joint liability or interests in the relief sought can¬ 
not be joined,®® except where no inconvenience 
will thereby be occasioned to defendants, and no 
complications will arise.®^ 

(2) Officers 

The deeieiont are conflicting at to whether the officer 
holding the execution is a proper or necessary party 
defendant to a suit for Injunctive relief against the execu¬ 
tion, Except where Injunction Is sought against the 
sovereignty, a clerk of court is not a proper party de¬ 
fendant. 

It is quite usual to make the officer who holds 
the execution a party to a suit for injunctive relief 
against the execution,®® and he has been held to be 
a necessary party.®® On the other hand, it has been 
held in some jurisdictions that he is not a neces¬ 
sary party,®7 and in some that he is not even a 
proper party;®® a decree against plaintiff in the 
execution as sole defendant would be as effectual 
as though the officer having the process had been 
made a party and included in the decree.®® 

The clerk, being a mere minister of the law and 
having no interest in the suit, is not ordinarily a 
proper party.*^® However, in a suit to enjoin ex¬ 
ecution under a judgment in favor of the state, 
the clerk,71 the state’s attorney and the county at¬ 
torney,7® and other interested pcrsons7® are prop¬ 
erly made parties defendant, since the state cannot 
be sued.74 


§ 158 

d. Notice 

A levy or tale under execution will not be enjoined 
In the abaence of notice to the defendant. 

Generally an injunction to restrain an execution 
levy or sale cannot be granted without notice to 
defendant,75 but notice to counsel for the judg¬ 
ment creditor has been held sufficient.76 

§ 158* - Pleading 

a. Bill, complaint, or petition 

b. Subsequent pleadings 

c. Exhibits 

d. Verification 

e. Issues, proof, and variance 

a. Bill, Complaint, or Petition 

(1) In general 

(2) Want or inadequacy of remedy at 

law 

(3) Property of third persons 

(4) Attack on judgement 

(5) Refusal to levy on property pointed 

out 

(6) Satisfaction of debt 
(1) In General 

General rules of pleading and rules governing bills 
for injunction ordinarily apply to bills in suits to restrain 
an execution levy or sale. 

General rules of pleading and rules relating to 
pleadings in suits for injunction ordinarily apply 
in suits to restrain an execution levy or sale.77 
The bill, complaint, or petition must state facts suf¬ 
ficient to show a cause of action for an injunc- 
tion.7® The bill, complaint or petition must not be 


EJ^ECUTIONS 


Execution on delivery bond see su¬ 
pra fi 119. 

62. Ark.—Oliphint v. Mansfield, 36 
Ark. 191. 

Tex.—Wills Point Bank v. Bates, 13 
S.W. 309. 76 Tex. 329. 

63. Pa.—Artman v. Giles, 26 A. 
668, 166 Pa. 409. 

23 C.J. p 672 note 79. 

64. Lia.—Speyrer v. Miller, 32 So. 
624, 108 La. 204, 61 L.R.A. 781. 

65. Utah.—Arnold v. Pope, 108 P. 
351, 37 Utah 204. 

23 C.J. p 678 note 83. 

66 . Ga.—Oober v. Richards, 128 
S.E. 668, 160 Oa. 666. 

Mich.—Burpee v. Smith, Walk. 327. 

67. Fla.-—Fairchild v. Knight, 18 
Fla. 770—Alston v. Rowles, 13 Fla. 
110 . 

23 C.J. p 673 note 86. 

68 . Fla. — Mast v. Baker, 68 So. 769, 
69 Fla. 686—Fairchild v. Knight, 18 


Fla. 770—Alston v. Rowles, 13 Fla. 
110 . 

23 C.J. p 673 note 86. 

Reasons for mle 

(1) Notice to the officer of the in¬ 
junction is sufficient to render him 
liable to contempt if he proceeds 
With the sale. 

N.C.—Edney v. King, 39 N.C. 466. 
S.C,—Hext V. Walker. 26 S.C.Eq. 6. 

(2) He is already under the man¬ 
date of one court and should not be 
put in peril for disobedience by dis¬ 
cordant orders of conflicting Juris¬ 
dictions.—Artman v. Giles, 26 A. 668. 
166 Pa. 409. 

69. Mo.—Holthaus v. Hornbostle. 60 
Mo. 439. 

TO. N.C.—Edney v. King, 39 N.C. 466. 
Ohio.—Olin V. Hungerford, 10 Ohio 
268. 

71. Ky.—Commonwealth y. Salyer, 
142 S.W. 1015, 146 Ky. 453. 

23 C.J. p 673 note 90. 

371 


78. Ky.—Commonwealth v. Salyer, 
supra. 

73. Ky.—Commonwealth v. Salyer, 
supra. 

74. Ky.—Bramlett v. MeVey, 16 S.W. 
49, 91 Ky. 151, 12 Ky.L. 760. 

75. N.C.—Faison v. Mcllwaine, 72 
N.C. 312. 

Notice in injunction suits generally 
see the C.J.S. title Injunctions §§ 
179, 180, also 32 C.J. p 305 note 60- 
p 310 note 99. 

76. U.S.—Sawyer v. Gill. C.C.M 0 .. 21 

F.Ca8.No.;L2,399, 3 Woodb. & M. 

97. 

77. Or.—Gatt v. Hurlburt, 286 P. 161, 
132 Or. 416, denying rehearing 284 
P. 172, 131 Or. 564. 

78. Ala.—Oden v. King, 114 So. 1, 
216 Ala. 597. 

23 C.J. p 573 note 94. 
dear sight to lajnaotlve relief, 

based on an unquestionable, or rea¬ 
sonably clear, equity, must be stat' 

ed. where the execution sale is un- 
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vague or uncertain,'^® or contain inconslistent alle- 
gations.80 The facts and not the conclusions or 
opinions of the pleader must be stated.®^ Defenses 
need not be anticipated.®^ Allegations of the an¬ 
swer may cure the defects of the bill.®® 

Allegations which are necessarily implied need 
not be specifically set out.®^ Thus where it is al¬ 
leged that there was no judgment, or that com¬ 
plainant was not served with summons, it is not 
necessary to allege that complainant did not owe 
the debt.®® Where a sale, under execution, is 
sought to be enjoined as a cloud on title it is suf¬ 
ficient to allege facts which show that the sale 


would cast a cloud on complainant’s title,®® and it 
is not necessary to allege that plaintiff is in posses¬ 
sion of the premises.®*^ 

Where defects in proceedings are relied on, they 
must be specifically alleged.®® If a statute fixes 
the time for an injunction suit at one year except 
under certain circumstances, and the suit is brought 
after the year, the complaint must clearly bring 
the case within the statute.®® 

Construction against pleader. The pleading will 
be construed against the pleader,®® particularly 
where the injunction is sought on purely technical 
grounds.®^ 


der a valid Juderment and execution. 
—Kearley v. Crawford. 151 So. 293, 
112 Fla. 43. 

BaiUtatiU set-off 

A petition for an injunction against 
a sale under execution on a money 
judgment in a bail trover suit, hint¬ 
ing that the judgment creditor 
breached a forthcoming bond by 
electing to take a money Judgment, 
fails to state a cause of action for 
an equitable set-off when the amount 
of damages for the alleged breach of 
the forthcoming bond is not alleged. 
-—Shepard v. Veal, 173 S.E. 644. 178 
Ga. 636. 

Points not apposfing from bars 
dooiun«nt8 must be set forth in a 
petition for a preliminary injunction 
against a public seizure and sale un¬ 
der execution.—McCrory v. Harp, D. 
C.La., 31 F.Supp. 354. 

■xoessivo lovy 

Execution against realty could not 
be enjoined as excessive where de- ^ 
fendant in execution did not point 
out personalty to the officer or show 
that realty was divisible.—Dyar v. 
Mobley, 152 S.E. 74, 170 Ga. 66. 

Thvoatonod levy 

(1) It must be alleged not merely 
that the officer has an execution in 
his hands, but that he is threaten¬ 
ing and preparing to levy such execu¬ 
tion on the property of plaintiff, and 
that unless he is restrained there¬ 
from, he will Immediately levy on 
and sell plaintiff’s property.—Elson v. 
O'Dowd, 40 Ind. 300. 

(2) Moreover, in the absence of 
some allegation that a writ duly is¬ 
sued and placed in the hands of an 
officer is not authorized by law. or 
violates some legal or equitable right 
of complainant, or that the officer 
has done some act in excess of pow¬ 
ers conferred, an injunction is un¬ 
authorized.—Oatt V. Hurlburt, 284 P. 
172, 131 Or. 564, rehearing denied 
286 P. 151, 183 Or. 415. 

(3) Mere allegation that the offi¬ 
cer threatens to do unauthorised act 
where nothing has been done is in¬ 


sufficient to warrant an injunction.— 
Gatt V. Hurlburt, supra. 

Where dates are essential to the 
cause of action, a demurrer will be 
sustained on account of their being 
left blank.—Knightstown First Nat. 
Bank v. Deitch. 83 Ind. 131. 

Petition not subject to general de¬ 
murrer 

Ga.—Solomon v. Dunlap-Huckabee 
Auto Co.. 164 S.E. 185, 174 Ga. 782. 
Bill or petition held sufficient 
Ga.—Dollar v. Fred W. Amend Co.. 
191 S.E. 696, 184 Ga. 432—Odom v. 
Attaway, 167 S.E. 871, 172 Ga. 311 
—Battle V. Warren County Fertili¬ 
zer Co.. 118 S.E. 362, 156 Ga. 650. 
N.J.—Meranus v. Lawyers’ & Home¬ 
makers’ Building & Loan Ass’n, 174 
A. 160, 116 N.J.Eq. 402, reversed 
on other grounds 180 A. 666, 118 N. 
J.Eq. 686. 

Tex.—^Wilkenfeld v. Ballard, Civ. 

App., 84 S.W.2d 279. 

23 C.J. p 673 note 94 [d]. 

Bill or petition held insufficient 
Ga.—Shedden v. National Florence 
Crittenton Mission, 12 S.E.2d 618, 
191 Ga. 428. 

N.C.—Hood ex rel. People’s Bank of 
Burnsville v. Wilson, 179 S.E. 
426, 208 N.C. 120. 

Or.—Gatt V. Hurlburt, 284 P. 172, 
131 Or. 554, rehearing denied 286 P. 
161, 132 Or. 416. 

Tex.—^Refrigeration Discount Corpo¬ 
ration V. Meador, Civ.App., 134 S. 
W.2d 329—^Texas Nat. Bank of 
Beaumont v. Hahn, Civ.App., 84 S. 
W.2d 263—Moreland v. Wise, Civ. 
App., 82 S.W.2d 169—^Taylor v. 
American Trust de Savings Bank of 
El Paso, Civ.App., 265 S.W. 727. 

7P. Ala.—^Harton v. Enslen, 62 So. 

696, 182 Ala. 408. 

23 C.J. p 573 note 95. 

aa La.—Mclnnls v. Wingate, 70 So. 

610, 138 La. 682. 

23 C.J. p 673 note 96. 

81. La.— Zlbilich v. Rouseo, 103 So. 
269, 167 La. 936. 

Or.—Gatt V. Hurlburt, 286 P. 151, 
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132 Or. 415, denying rehearing 284 
P. 172, 131 Or. 654. 

23 C.J. p 573 note 98. 

Particular allegations held oonolu.. 
sions or opinions 

(1) "The advertisement of said 
notes and all proceedings leading 
thereto are illegal, null and void.”— 
Zibilich V. Rouseo, 103 So. 269, 167 
La. 936. 

(2) That the sheriff does not hold 
in his hands a valid or legal writ 
of fieri facias.—^Zibilich v. Rouseo, 
supra. 

88. Ind.—Royal v. Aultman-Taylor 
Co., 19 N.E. 202, 116 Ind. 424, 2 L. 
R.A. 626. 

83. Colo.—Bell v. Murray. 67 P. 488. 
13 Colo.App. 217. 

Tex.—^Newton v. McCarrick, Civ.App., 
76 S.W.2d 472, error dismissed. 

84. Ky.—W. W. Woodruff Hardware 
Co. V. Wender Blue Gem Coal Co., 
132 S.W. 401, 141 Ky. 210. 

23 C.J. p 673 note 2. 

85. Ky.—Robinson v. Carlton, 96 S. 
W. 649. 123 Ky. 419, 29 Ky.L. 876. 

86. Colo.—Bell v. Murray, 67 P. 488, 
13 Colo.App. 217. 

23 C.J. p 574 note 6. 

87. Or.—East Marshfield Land Co. v. 
Werley. 136 P. 316, 67 Or. 67. 

88. Mich.—Manistique Lumber Co. v. 
Lovejoy, 20 N.W. 899, 56 Mich. 
189. 

Tex.—^Wichita County Lumber Co. v. 

Maer, Civ.App.. 236 S.W. 990. 
Allegations held sufficient 
Tenn.—Myers v. Wolf, 34 SW.2d 201, 
162 Tenn. 42. 

89. Tex.—McCray v. Freeman, 43 S. 
W. 37, 17 Tez.Civ.App. 268. 

90> Or.—^Pursel v. Deal, 18 P. 461, 
16 Or. 295. 

81. Tex.—Gothard v. Reiley, 14 Tex. 
461. 

Petition oosurtrued 
In judgment debtor’s suit to en¬ 
join sale of land under execution on 
ground that debtor held legal title 
to land in trust for ooplaintifts, lan¬ 
guage in petition reepecting intention 
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Description of property, A description in the bill 
of the property levied on has been held necessary, 
and attaching to the complaint an exhibit contain¬ 
ing such description is insufficient.^^ 

Dispensing with bond. Under statutes dispens¬ 
ing with a bond by complainant where injunction 
is sought on specified grounds, discussed supra § 
156, in order to justify an injunction without bond 
it is necessary that the bill contain a sworn allega¬ 
tion of the existence of one or more of the grounds 
specified by the statute.®* Where both specified 
and unspecified grounds are alleged, and no bond 
is furnished, the injunction will issue only on the 
statutory grounds.®® 

Negativing facts. To show his equity it is some¬ 
times necessary for complainant to negative the 
existence of certain facts,®® particularly where 
there is a question of jurisdiction®^ or of notice to 
an adverse party.®® 

Offering equity. Under the maxim that he who 
asks for equity must first offer to do equity, com¬ 


plainant must make his offer in the bill to do equity 
or must show that he has already done equity.®® 

Pleading defense not available at trial. A bill 
which discloses matters which would, if proved, 
have established a good defense to the original 
action, does not show equity if no reason is given 
why the defense was not interposed in the original 
action, or why complainant has not resorted to the 
legal remedies afforded him.i 

Prayer for relief. A general prayer for relief 
is insufficient.^ However, the petition need not 
contain an express prayer for the particular kind 
of injunction sought, if from the context of the 
bill the particular injunction desired may be ascer¬ 
tained.® Plaintiff may demand that the judgment 
or debt be decreed satisfied, and, in the alterna¬ 
tive, that the judgment be decreed void because 
rendered without proper citation.* 

(2) Want or Inadequacy of Remedy at Law 

in the bill to restrain an execution, the absence or 
exhaustion of a remedy at law, or a satisfactory reason 


of partien to a deed could not bo con¬ 
strued as allogrlnf? that a trust pro¬ 
vision was expressed In such deed — 
W, T. Rawlei^h Co. v. Cowan, Tex 
Clv.App., 162 S.W.2d 796. 

99. Ind,—Armstrong: v. Farmers' 

Nat. Bank. 30 N.E. 695, 130 Ind. 
508. 

La.—McRae v. Brown, 12 La.Ann. 
181. 

93. Ind.—Armstronx v. Farmers' 

Nat. Bank. 30 N.E. 696, 130 Ind. 
508. 

Beaaon for role 

The practice of attaching: exhibits 
to complaints is at best confined to 
writings, or copies thereof, on which 
the complaint is founded, but the use 
of a so-called exhibit to cure an 
essential averment omitted from the 
complaint is unauthorized —Arm¬ 
strong V. Farmers’ Nat. Bank, supra. 

94. La.—Marine Bank & Trust Co. v. 
Shaffer, 92 So. 353. 151 La. 831. 

23 C.J. p 569 note 32 [c] (1). 
Suffloionoy of allegations 

(1) An Injunction without bond 
will not be granted where the bill 
contains allegations of grounds not 
specified by statute for the issuance 
of Injunction without bond.—Marine 
Bank & Trust Co. v. Shaffer, supra. 

(2) Thus, allegations In a bill to 
arrest the execution of an ordinary 
judgment recognizing a mortgage un¬ 
der an act importing a confession 
of judgment that the debt had been 
paid before judgment, or that the 
judgment was rendered without ci¬ 
tation and without issue joined by 
answer or otherwise will not au¬ 


thorize an injunction without bond. 
—Marine Bank & Trust Co. v. Shaf¬ 
fer. supra. 

95. La.—Jones v. Bouanehaud, 103 
So. 393, 158 La. 27—United Motor 
Car Co. V. Drumm, 1 La.App. 607, 
reversed on other grounds 1 La. 

App. 762. 

96. La.—Bowers v. Riegal, 96 So. 
680, 153 La. 851. 

Tex.—Collins v. Citizens’ State Bank 
of Houston, Civ.App., 241 S.W. 
633. 

23 C.J p 574 note 11. 

Particular facts 

(1) Where complainant alleges that 
the judgment creditor has released 
the judgment for a valuable con¬ 
sideration. it must also be alleged 
that at the time of the release the 
judgment creditor had title to the 
judgment and had not assigned or 
conveyed it to any other person.— 
Holden v. Ryan, Tex.Civ.App., 268 
S.W. 1022. 

(2) A railroad company cannot en¬ 
join an execution on its locomotives 
where it does not allege that execu¬ 
tion was not issued on a valid judg¬ 
ment, or for a just debt, or inability 
to pay.—Midland R. Co, v. Stevenson. 
29 N.E. 385. 130 Ind. 97—23 C.J. p 
672 note 66. 

(3) Other facts see 23 CJ. p 674 
note 11 [a]. 

97. Cal.—Farrington v. Brown, 4 P. 
26. 65 Cal. 320. 

Ind.—Krug v. Davis, 86 Ind. 809. 

23 C.J. p 674 note 12. 

98. Tex.—^Wichita County Lumber 
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Co. v. Maer. Clv.App., 235 S.W. 
990. 

23 C.J. p 574 note 13. 

99. Oa.—Shepard v. Veal, 173 S.B. 
644. 178 G.a. 535. 

Tex.—Refrigeration Discount Corpo¬ 
ration V Meador, Clv.App., 134 S. 
W.2d 329. 

23 C.J. p 574 note 16. 

Offer to do equity as condition pre¬ 
cedent see supra § 156. 

Petition held insufficient 
Ga—Shepard v. Veal, 173 S.E. 644, 
178 Ga. 635. 

1. Tex—Texas Nat. Bank of Beau¬ 
mont V. Moore. Civ.App., 118 S.W.2d 
934—Friedrich v. Brand, Civ.App., 
28 S.W.2d 279—Wichita County 
Lumber Co. v. Maer, Clv.App., 235 
S.W. 990. 

23 C.J. p 574 note 14. 

JJlegations held Insufficient 

Allegations that makers were in¬ 
formed after inquiry that original 
note was not sued on did not relieve 
makers from making further Inquiry. 
—Hesser v. First Nat. Bank, 160 A. 
723, 159 Md. 251. 

8. Tex.—Panhandle Const. Co. v. 
Plain. Clv.App.. 62 S.W.2d 604. 

Buffioienoy of prayer 

Prayer for "a most gracious writ 
of injunction or temporary re¬ 
straining order” is insufficient to 
warrant granting injunction.—Pan¬ 
handle Const. Co. V. Plain, supra. 

3. Tex.—Wilkenfold v. Ballard, Civ. 
App., 84 S.W.2d 279. 

4. La.—Mclnnis v. Wingate, 70 So. 
610, 138 La. 682. 
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for not utilizing an adequato rennedy at law, muat be 
averred. Irreparable Injury need not be expreaely alleged 
where facte ahowlng auch Injury appear. 

Generally the bill or complaint for inj’unctive re¬ 
lief against an execution is defective where it does 
not show that plaintiff has no adequate remedy at 
law,® or that he has exhausted his legal remedies,® 
or some satisfactory reason for failing to seek a 
legal remedy.*^ 

Irreparable injury need not be expressly averred 
if the facts showing such injury are alleged,® or 
where a different degree of injury is required by 
statute.® If the facts showing inadequacy of the 
remedy at law are otherwise alleged, the insolvency 
of defendant need not be alleged.^® 

(3) Property of Third Persons 

A third person seeking to enjoin a sale of property 
levied on as the property of the Judgment debtor must 
allege facts showing his title or interest. 

If property of complainant has been levied on 
as the property of the judgment debtor, complain¬ 
ant in his bill to enjoin the sale must show his 


title to the property or his interest therein,^^ so 
that the court may determine whether he would be 
injured by a sale thereof,except in the case of a 
complainant who as a defendant in replevin has 
given a forthcoming bond.^® If he claims as a 
bona fide purchaser from the judgment debtor he 
must show the facts as to the purchase which evi¬ 
dence a prior equity,although it need not be al¬ 
leged that complainant was a purchaser in good 
faith or for value.i® 

A substantial averment of ownership is suffi¬ 
cient if the averment is not met by an exception 
calling for greater particularity of statement.^® 

(4) Attack on Judgment 

As a general rule, In suits to restrain execution a 
meritorious defense must be pleaded where the Judg¬ 
ment Itself Is attacked. 

In suits to enjoin execution allegations as to er¬ 
rors of law in the trial resulting in the judgment 
on which the execution is based .are ordinarily to be 
disregarded. While as a general rule a meritori- 


& Fla.—^Wildwood Crate & Ice Co. v. 
Citizens' Hank of Inverness, 123 
So. 699. 98 Fla. 186. 

Ga.—Rowland v. Bartlett, 128 S.E. 
786, 160 Qa. 662. 

Tex.—Mann v. Wallis, 12 S.W. 1123, 
76 Tex. 611—Herndon v. Cocke, Civ. 
App., 138 S.W.2d 298. 

23 C.J. p 560 note 96, p 574 note 18. 
Pleading in injunction suits gener¬ 
ally see the C.J.S. title Injunctions 
§ 182, also 32 C.J. p 328 note 23- 
r 329 note 26. 

BUI or petition held enfflolent 

Tex.—ixerndon v. Cocke, Civ.App., 138 

S.W.2d 298. 

23 C.J. p 674 note 18 [a] (3). 

Bill or petition held insnfleient 
Fla.—McClelland v. Marlon Holding 
Co., 137 So. 887, 103 Fla. 646. 

23 C.J. p 674 note 18 [a] (1). (2). 

6. Fla.—^Wildwood Crate & Ice Co. 

V. Citizens* Bank of Inverness, 123 
So. 699, 98 Fla. 186. 

Neb.—Minton v. Palmer, 112 N.W. 
610, 79 Neb. 351. 

Okl.—Harris v. Smiley, 128 P. 276, 36 
Okl. 89. 

7. Or.—Hume v. Rice, 167 P. 678, 86 
Or. 93. 

Tex.—Hawkins v. Graham, Civ.App., 
81 S.W.2d 754. error refused—Wal¬ 
ter Connally & Co. v. Browning, 
Civ.App., 72 S.W.2d 412—West Tex¬ 
as Utilities Co. V. Farmers* State 
Bank in Merkel, Civ.App., 68 S. 

W. 2d 648—Clayton v. Stephenson, 
Civ.App., 264 S.W. 507—George v. 
Dyer, 1 Tex.A.Civ.Cas. | 780. 

Brand Indnoing dismissaa of aflidavit 
of lUsgaUtr 

A petition alleging that defendaat*s 


fraud induced petitioner to dismiss 
an affidavit of illegality is insufficient 
where facts sufficient to show such 
fraud are not alleged.—Felker v. 
Still, 169 S.E. 896, 177 Ga. 163. 
Xgnoraaoe, neglect, or mistake of at¬ 
torney 

An allegation of ignorance, neglect, 
or mistake on the part of plaintiff's 
attorney as an excuse for not seeking 
legal remedies is insufficient to Jus¬ 
tify an injunction.—Clayton v. Ste¬ 
phenson, Tex.Civ.App., 254 S.W. 507. 

8. Ky.—Robinson v. Carlton, 96 S. 

W. 649, 123 Ky. 419, 29 Ky.L. 876. 
La.—Dupuy v. Phillips, 133 So, 796, 
16 La.App. 267. 

Tex.—Herndon v. Cocke, Civ.App., 138 
S,W.2d 298—Magee v. Palm, Civ. 
App., 233 S.W. 321. 

Pleading irreparable Injury in in¬ 
junction suits generally see the C. 
J.S. title Injunctions S 182, also 
32 C.J. p 329 note 27-p 331 note 43. 
a. Za Xadlana, under Burns St. Annot. 
1908 S 1205, authorizing injunction to 
restrain the commission or continu¬ 
ance of an act producing great injury, 
a complaint to enjoin a sale of real 
estate under execution on a Judg¬ 
ment for defendant against a third 
person need not aver that plaintiff 
will suffer irreparable injury if the 
relief is not granted, but need only 
aver facts showing that he will suf¬ 
fer great injury.—^Ft. Wayne First 
Nat. Bank v. Savin, 94 N.E. 347. 47 
Ind.App. 266. 

10. Ind.—^Ft. Wayne First Nat. Bank 
v. Savin, supra. 

Ky.—Robinson v. Carlton, 96 S.W. 

649, 123 Ky. 419, 29 Ky.L. 876. 
Pleading insolvency of defendant in 
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injunction suits generally see the 
C.J.S. title Injunctions 9 182, also 
32 C.J. p 332 note 44-p 333 note 62. 

11. Mo.—^Weil V. Richardson, 24 S. 
W.2d 175, 224 Mo.App. 990, trans¬ 
ferred, see 7 S.W.2d 348, 320 Mo. 
310. 

23 C.J. p 576 note 24. 

Allegattoas held snUloleat 

Ga.—Solomon v. Bateman-Freeman 
Co., 156 S.E. 6. 171 Ga. 266. 

Tex.—^Wyatt v. Hoke, Civ.App., 149 
S.W.2d 1019—Newton v. McCarrick, 
Civ.App., 76 S.W.2d 472, error dis¬ 
missed. 

Allegations held Insnffiolent 

Ga.—James v. Upton, 129 S.B. 100, 
160 Ga. 819. 

La.—Dupuy v. Phillips, 133 So. 796, 
16 La.App. 267. 

18. Tex.—Davis v. Beall, 60 S.W. 
1086, 21 Tex.Civ.App. 183. 

13. Miss.—Cooper v. Newell, 36 Miss. 
316. 

23 C.J. p 576 note 28. 

14. Md.—^Wenzel v. Milbury, 49 A. 
618, 93 Md. 427. 

23 C.J. p 675 note 26. 

16. Cal.—Austin v. Union Paving & 
Contracting Co., 88 P. 731, 4 Cal. 
App. 610. 

16. La.—Hart v. Conolly, 22 So. 809, 
49 La.Ann. 1687. 

Mo.—^Madden v. Fitzsimmons, 160 S. 
W.2d 761, 766, 236 Mo.App. 1074, 
citing Oozpns gnris. 

17. N.J.—^Monmouth County Electric 
Co. V. Eatontown Tp., 70 A. 994, 
74 N.J.Eq. 678. 
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ous defense must be pleaded where the judgment 
itself is attacked,yet if the judgment is attacked 
as void it has been held that plaintiff need not 
plead a meritorious defense,although in some 
states a defense or some equity must be set up,^^ 
unless the invalidity appears on the face of the 
record.2i 

(5) Refusal to Levy on Property Pointed 
Out 

A bill seeking an Injunction on the ground of re¬ 
fusal of the officer to levy on property pointed out to 
him must contain allegations that the property was point¬ 
ed out, that complainant had unencumbered title thereto, 
that It was tendered to the officer, and allegations nega¬ 
tiving defenses. 

If the ground for injunction relied on is the 
refusal of the officer to levy on other property 
pointed out to him, the bill or petition must specify 
the property on which the levy should be made ,22 
and contain allegations that complainant had title 
thereto,23 and that it was tendered to the officer.24 
Complainant must also specifically allege that the 
property so pointed out was clear of encumbranc¬ 
es, 25 and negative similar dcfenses.23 


(6) Satisfaction of Debt 

Where satlsfactlcn of the debt or tender Is relied on 
as a ground for enjoining an execution sale, the facts 
must be alleged. 

If the ground relied on for injunctive relief 
against an execution sale is the satisfaction of the 
debt,27 or part payment,28 the facts must be stat¬ 
ed. If a tender of the whole amount or the amount 
unpaid is relied on, the tender must be properly 
pleaded.23 

b. Bubsegnent Pleadings 

In suits to enjoin execution all parties defendant need 
not answer. The answer must allege the facts relied 
on as a defense, and If the answer pleads in the alterna¬ 
tive each alternative must constitute a complete and suf¬ 
ficient defense. 

In suits to enjoin an execution, it is not always 
necessary for every party defendant to answer,3® 
and the failure of the officer to answer does not 
preclude the judgment creditor from asserting his 
rights.3i 

The answer must state the facts relied on as a 
defense .22 Where the answer pleads in the alter- 


18. Ill.—Lang v. Smith. 238 Ill.App. 
196. 

19. Kan.—O’Neil v. Eppler, 133 P. 
705, 90 Kan. 314. 

Miss.—Molpus V. Bostic Lumber & 
Mfg. Co., 71 So. 16. 110 Miss. 883. 
23 C.J. p 660 note 97. 

M, Tex.—Texas Nat. Bank of Beau¬ 
mont V. Moore, Civ.App., 118 S.W. 
2d 934. 

23 C.J. p 576 note 34. 

Pleading held snflloient 
Tex.—Wilkenfeld v. Ballard. Civ.App.. 
84 S.W.2d 279. 

SI. Tex.—Galveston, H. A S. A. R. 
Co. V. Ware. 11 S.W. 918, 74 Tex. 
47. 

SB. Tex.—Dickinson v. Comstock. 

Civ.App. 199 S.W. 863. 

23 C.J. p 676 note 36. 

83. Tex.—Dickinson v. Comstock, 
supra. 

23 C.J. p 676 note 36. 

84. Tex.—^Anderson v. Oldham. 18 S. 
W. 667. 82 Tex. 228. 

23 C.J. p 675 note 37. 

86 . Tex.—Pierson v. Connellee, Civ. 
App., 146 S.W. 1039. 

86. Tex.—Pierson v. Connellee. su¬ 
pra. 

87. Ark.—Sledge-Norfleet Co. v. Mat- 
kins. 243 S.W. 289. 164 Ark. 609. 

23 C.J. p 675 note 40. 

Aeoeptaace of payment la merohan- 

dlae 

Where complainant relies on pay¬ 
ment of the Judgment as the ground 
for enjoining a sale under execution, 
an allegation of payment by mer¬ 


chandise without an allegation that 
the creditor agreed to accept such 
merchandise as payment on the judg¬ 
ment Is insufficient.—Garner v. Pow¬ 
ell. 278 P. 626, 137 Okl. 8. 

Judgment on xei>levy bond 

Petition for injunction against ex¬ 
ecution of Judgment on replevy bond, 
alleging that property was delivered 
to plaintiff in original action and 
to sheriff and sold by them, and al¬ 
leging facts invalidating sale, is not 
demurrable, where the facts showed 
a ’’delivery" within the statute pro¬ 
viding for discharge of judgment 
by delivery of replevined property.— 
Weaver v. O'Banion, Tex.Clv.App.. 77 
S.W.2d 288. 

Allegations held snAolent 

(1) Complaint alleging that the de¬ 
mand sued on was liquidated by the 
execution of a note and mortgage 
sufficiently alleges a defense of pay¬ 
ment.—Sledge-Norfleet Co. v. Matkins. 
243 S.W. 289. 164 Ark. 609. 

(2) Other allegations see 23 C.J. p 
676 note 40 [a] (1). 

Allegations held Insnflloient 

Ky.—Stewart v. Commonwealth. 272 
S.W. 906, 209 Ky. 372. 

23 C.J. p 675 note 40 [a] (2). 

88. Ky.—Hunter v. Bertram. 6 Ky. 
L. 693. 

23 C.J. p 576 note 41. 

Ai^nmption is that additional pay¬ 
ment, alleged to have been made, was 
made in connection with other deal¬ 
ings between the parties.—Frank v. 
Costigan, 118 A. 144, 141 Md. 106. 
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89. Ga.—Cooper v. Whaley, 15 S.E. 

824, 90 Ga. 286. 

23 C.J. p 576 note 42. 

Necessity of pleading tender gener¬ 
ally see the C.J.S. title Tender fi 
54, also 62 C.J. p 687 notes 14, 15. 

aa Ill.—Bealrd v. Foreman, 1 111. 

385, 12 Am.D. 197. 

23 C.J. p 576 note 46. 

31. Tex.—McCord v. Rea, Civ.App., 
178 S.W. 649. 

38. Ky.—Sears v. Cain. 47 S.W. 2d 
513. 242 Ky. 702. 

23 C.J. p 576 note 48. 

Adequacy of remedy at law 

(1) The mere fact that the legal 
remedy appears from the face of the 
bill to be adequate does not deprive 
a court of equity of Jurisdiction to 
consider the case, it being necessary 
that defendant in his answer aver 
the adequacy of the remedy at law. 
—Hartsema v. Addison Coal A Coke 
Co., 282 N.W. 155. 286 Mich. 296. 

(2) An answer merely denying that 
equity affords a remedy, without 
expressly averring the adequacy of 
the legal remedy, is insufficient.— 
Hartsema v. Addison Coal A Coke Co., 
supra. 

rzuod 

(1) Where complainant seeks to 
enjoin an execution sale as the real 
owner of the property, an answer 
alleging that complainant’s title is 
fraudulent must state facts showing 
the fraud.—Reaves v. Meredeth, 48 
S.E. 199, 120 Ga. 727—23 aj. p 676 
note 49. 
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native, each alternative pleaded must be a complete 
and sufficient ground of defense.33 

On a general demurrer to the bill, matters not 
appearing on the face of the bill cannot be consid¬ 
ered.®^ 

Reconvention, In a suit to enjoin an execution 
on the ground that the judgment has become dor¬ 
mant, defendant may plead the judgment in recon¬ 
vention.®® 

c. Exhibits 

In tuitt to restrain execution, neither the execution 
nor collateral papers are required ae exhibits. 

In suits to restrain execution, the execution need 
not be made an exhibit®® nor need collateral pa¬ 
pers.®*^ 

d. VeriflcatioiL 

General rules governing the verification of pleadings 
In injunction suits ordinarily control In suits to enjoin 
an execution levy or sale. 

General rules governing the verification of plead¬ 
ings in suits for injunctions ordinarily apply in 
suits to restrain an execution levy or sale.®® The 
bill, complaint, or petition, seeking final relief, need 
not be under oath.®® The only effect of want of 
verification is that complainant is not entitled to 
a temporary injunction, and defendant is not en¬ 
titled to dissolution of the injunction during the 


pendehey of the proceeding.^® On the other hand, 
a petition for a temporary injunction must be un¬ 
der oath.®^ 

The same rules control as to the necessity of a 
verified answer.^® 

6. Lumea, Proof, and Variance 

General rules governing issues, proof, and variance 
usually apply In suits to enjoin an execution levy or sale. 

General rules relating to issues, proof, and vari¬ 
ance ordinarily apply in suits to restrain an ex¬ 
ecution levy or sale.^® Only the grounds for in¬ 
junction set forth in the complaint can be relied 
on,^^ and defenses other than those set up in the 
answer cannot be urged.^® If the answer sets up 
that the deed to plaintiff was fraudulent, the fraud¬ 
ulent character of the deed is an issue without a 
reply."*® Defendant need not prove the existence 
of a judgment where the complaint proceeded on 
the theory that there was a judgment and an ex¬ 
ecution.**^ 

The capacity of sheriff duly commissioned can¬ 
not be inquired into,*® nor can matters at issue 
and adjudicated in the original suit be reopened 
on the ground of newly discovered evidence.*® 

§ 159 . — Evidence 

Complainant who aeeka to enjoin a levy or tale under 
execution hae the burden of proof, but the burden of 


(2) Other cases sOe 23 C.J. p 576 
note 67 [a]. 

ILaok of notioe of prior oonveyaaoe 

An execution creditor must allege, 
as against debtor's purchaser, that 
at the time he acquired his lien on 
properly which the Judgment debtor 
had previously conveyed to third per¬ 
sons he had no notice of such con¬ 
veyance.—Sears v. Cain, 47 S-W.Sd 
613. 242 Ky. 702. 

Gnashing' of exeention roftnm 
Where the bill alleges that a pre¬ 
vious execution on the same bond 
had been satisfled. an answer alleging 
that the previous execution and re¬ 
turn had been quashed, but failing to 
show that the execution debtor was 
before the court or notified of the 
motion to quash, falls to state a 
good defense.—Lock v. SI usher. 43 S. 
W. 471, 102 Ky. 415. 

Waiver of irrsgnlarltios 
An answer which shows that the 
irregularities which are the ground 
of the Injunction sought were waived 
by agreement is suincient.—Egbert v. 
Mercer, 66 Ind. 306. 

83. Ky.—^Lock v. Slusher. 43 S.W. 
471, 102 Ky. 416. 

23 CJ. p 576 note 50. 

84. Mich.—^Wlght v. Roethlisberger, i 

74 N.W. 474, 116 Mich. 241. | 


38. Tex.—Oldham v. Erhart, 18 Tex. 
147. 

38. Ind.—Trueblood v. Hollings¬ 

worth. 48 Ind. 637—Hall v. Hough, 
24 Ind. 273. 

37. Ind.—Hall v. Hough, supra. 

23 C.J. p 576 note 64. 

38. Tex.—Eccles v. Daniels, 16 Tex. 
136. 

39. Tex.—Eccles v. Daniels, supra. 

23 C.J. p 577 note 66. 

Verified bill in injunction suits gen¬ 
erally see the C.J.S. title Injunc¬ 
tions 5 187, also 32 C.J. p 336 note 
9. 

4Ql Tex.—Eccles v. Daniels, supra. 
41. Tex.—Eccles v. Daniels, supra. 
Beacon for ml# 

Defendant has rights which should 
not be disturbed, unless on real and 
substantial grounds.—Eccles v. Dan¬ 
iels, supra. 

40. Tex.—Eccles v. Daniels, supra. 
Verified answer in injunction suits 

generally see the C.J.S. title In¬ 
junctions S 187, also 32 C.J. p 340 
notes 82-86. 

43. La.—Parks v. Hughes, 103 So. 
261, 157 La. 914. 

Xsanes whsre injonotton aongM with* 
out bond 

The issues, where an injunction la 
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sought without bond, are limited to 
the grounds enumerated in the stat¬ 
ute.—Koch v. Godchaux, 16 So. 181, 
46 La.Ann. 1382. 

23 C.J. p 677 note 76. 

ZSsno of title In purchaser 

In suit to enjoin execution sale of 
I certain realty, debtor’s interest in 
which was allegedly sold to plain¬ 
tiff by parol sale, evidence that Judg¬ 
ment debtor sold interest in land to 
plaintiff reserving one half mineral 
right, and that plaintiff paid him a 
certain sum for Interest and entered 
on the land and improved it, built 
fences, and other structures, was 
Bufflciont to raise issue of title in 
plaintiff! under parol sale.—^Wyatt v. 
Hoke. Tex.Civ.App., 149 S.W.2d 1019. 
44. Colo.—Jones v. Olson, 67 P. -849, 
17 Colo.App. 144. 

23 C.J. p 677 note 69. 

46. Mont.—Pittsmont Copper Co. v. 

O’Rourke. 141 P. 849, 49 Mont. 281. 
23 C.J. p 677 note 70. 

46. Ky.—Carter v. Goodman, 11 
Bush 228. 

47. Kai>.—Miller v. Wilkerson, 62 P. 
253, 10 Kan.App. 676. 

48. La.—Turner v. Hill, 21 Lia.Ann. 
643. 

49l La.—Gusman v. De Poret, 88 IiO. 
Ann* 383. 
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ovld«m may ahift to dafandant. Praaumptlona will ba 
Indulgad In aa In othar actions, si»bjaet to balng rabuttad. 
Qanaral rulaa ordinarily govarn aa to tha admisalblllty and 
tha walght and aufficlancy of tha avidanea. 

General rules of evidence ordinarily are applica¬ 
ble in suits to enjoin an execution levy or sale.®® 

Presumptions will be indulged in as in other 
actions,®! but they may be overcome by testimony.®2 
Every presumption must be indulged in favor of 
the regularity of the judgment attacked.®^* 

The burden of proof is on complainant,®^ but the 
burden of evidence may be shifted to defendant.®® 
In some jurisdictions, plaintiff, where he attacks 
the judgment, must prove that he had a valid de¬ 
fense to the cause of action on which the judgment 
was based.®® 

Admissibility, The admissibility of evidence or¬ 
dinarily is governed by the rules relating to the 
admissibility of evidence in other equitable pro¬ 


ceedings.®*^ Deeds which are a link in the chain 
of title are admissible.®® If the ground for in¬ 
junction is excessiveness of the levy, evidence of 
the value of plaintiff’s equity in the land above 
encumbrances is not admissible.®® 

Weight and sufficiency, A complainant who 
seeks an injunction against a levy or sale under 
execution must present a strong case.®® The prin¬ 
ciples discussed in Equity § 479, and in the C.J.S. 
title Injunctions § 192, also 32 C.J. p 349 note 55-p 
352 note 88, ordinarily govern the sufficiency of 
evidence,®! such as evidence of satisfaction of the 
judgment,®® or the inadequacy of the price paid 
for realty.®® In jurisdictions in which complain¬ 
ant must show a meritorious defense to the judg¬ 
ment in order to be entitled to an injunction, it is 
sufficient if a prima facie meritorious defense is 
established.®^ Where a third person complainant 
asks an injunction against an execution on his 


50. Ga.—Towers v. City Land Co.. 

125 S.E. 837, 159 Qa. 486. 

61. Mich.—Wight v. Roethllsbcrger. 

74 N.W. 474, 116 Mich. 241. 

23 C.J. p 577 note 81. 

52. Iowa.—Knudson v. Litchfleld, 54 
N.W. 199. 87 Iowa 111. 

63. Nev.—Schultz v. Mexican Dam 
& Ditch Co., 224 P. 804, 47 Nev. 
463. 

Presumption generally as to regular¬ 
ity of judicial proceedings sec Evi¬ 
dence § 145. 

64. Iowa.—^Tilhinger v. Wahrer, 238 
N.W. 687. 213 Iowa 84. 

Tenn.—Myers v. Wolf, 34 S.W.2d 201, 
162 Tenn. 42. 

23 C.J. p 577 note 78 
Partionlar mattem 

(1) Wh€*re an injunction is sought 
on the ground of absence of service 
of process so that the judgment is 
void, and the return recites execu¬ 
tion of process, complainant has the 
burden of showing lack of service.— 
Myers v. Wolf, supra. 

(2) Party seeking to enjoin execu¬ 
tion of judgment must establish that 
refusal of c*quitable jurisdiction will 
result In Injustice.—Parker v. Reid, 
273 P. 834, 127 Or. 678. 

(3) In action by wife to enjoin sale 
of her property under general execu¬ 
tion growing out of foreclosure of 
mortgage and sale of mortgaged land, 
under claim of fraud and inadequate 
consideration paid by mortgagee for 
land, and that, as her husband's sure¬ 
ty on mortgage and note, she was 
entitled to discharge from liability, 
burden as to proof of value of land, 
as bearing on fraud, was on plain- 
tilt.—Moyers V. Stubbledeld, 200 N.W. 
488, 199 Iowa 631. 

(4) Complainant, claiming as pur¬ 
chaser of property seised under ex¬ 


ecution against another, has the bur¬ 
den of proving the validity of the 
sale when such la placed in issue by 
defendant's answer.—Carruth v. 
Jones. La.App.. 138 So. 655. 

(6) Complainants suing to restrain 
execution on judgment taken by de¬ 
fendant under agreement for settle¬ 
ment of action had burden of proving 
terms of alleged contract of defend¬ 
ant to accept stock in satlsfactloq of 
Judgment.—Girard Trust Co. v. Pea¬ 
cock. 169 A. 646. 116 N.J.Eq. 128. 

(6) Other matters see 23 C.J. p 577 
note 78 fa] (1), (2). (4)-(6). 

55. Ky.—Sears v. Cain, 47 S.W.2d 
613, 242 Ky. 702. 

23 C.J. p 677 note 79. 

Admission filed prior to trial 

Where in order to obtain the right 
to open and close, defendants have 
complied with a rule of court by fil¬ 
ing an admission admitting plaintiff's 
prima facie case, they thereby as¬ 
sume the burden of proof.—Caffarelli 

V. Pool, Tex.Civ.App., 122 S.W.2d 
1074, error dismissed, judgment cor¬ 
rect. 

Admissions as affecting right to open 
and close generally see the C.J.S. 
title Trial | 43, also 64 C.J. p 75 
note 42 [a]. 

Title in third person 

(1) Where the title to land levied 
on stands in the name of another 
than the debtor, the creditor must 
show that the debtor has an interest 
therein.—Hahnsen v. Qualley, 120 N. 

W. 625, 142 Iowa 282. 

(2) Execution creditor had burden 
to prove that he acquired lien with¬ 
out notice of prior unrecorded con¬ 
veyance, in action by purchaser un¬ 
der such conveyance.—Sears v. Cain, 
47 S.W.2d 613, 242 Ky. 702. 

66. Tex.—Collin County Nat. Bank 
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v. McCall Hardware Co., Civ.App., 
161 S.W. 950. 

57. La.—Frank Melat, Consol, v. 
Cooper. App., 150 So. 432. 

23 C.J. p 677 note 83. 

58. Ind.—Sedgwick v. Tucker, 90 
Ind. 271. 

56. Mo.—Cantwell v. Johnson, 139 
S.W. 365. 236 Mo. 676. 

60. Or.—Parker v. Reid, 273 P. 334, 
127 Or. 578. 

81. Okl.—DeMatte v. Clark, 60 P,2d 
342, 174 Okl. 297. 

23 C.J. p 678 note 87. 

Bvidence held snlfioiemt 

Ga—Dollar v. Fred W. Amend Co., 
191 .«!E 696. 184 Ga 432. 

Okl.—DeMatte v. Clark, 50 P.2d 342, 
174 Okl. 297. 

Tex—^W. T. Rawleigh Co. v. Cowan, 
Civ.App, 152 S.W.2d 796—Cotten 
V. Stanford, Civ.App., 147 S.W.2d 
930. 

23 C.J. p 559 note 86 [c]. 

Evidence held insnlfioient 

La.—Zibilich v. Rouseo, 103 So. 269. 
157 La. 936—Durr v. Winn, App., 
194 So. 63—Hamilton v. Antoine, 
App., 157 So. 795—Frank Melat, 
Consol. V. Cooper, App., 150 So. 432 
—Nichols V. Bell & Rachal, 2 La. 
App. 16. 

Mo.—Weil V. Richardson, 24 S.W.2d 
175, 221 Mo.App. 990, transferred 
7 S.\V.2d 318, 320 Mo. 310. 

Tex.—Ricketts v. Ferguson, Civ. 
App.. 64 S.W.2d 416, error refused. 

ea. Ky.—W. W. AVoodruff Hard¬ 
ware Co. v. Wendcr Blue Gem Coal 
Co., 132 S.W. 401, 141 Ky. 210. 

03 , N.J.—Palladino v. Hilpert, 66 A. 
721, 72 N.J.Eq. 270. • 

84. Tex.—National Loan & Invest¬ 
ment Co. V. L. W. Pelphrey 4b Co., 
Civ.App., 39 S.W.2d 926. 
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property, he must establish his title with legal cer¬ 
tainty.®® 

If the application for the injunction is grounded 
on fraud the fraud if denied must be clearly 
proved,®® and fraud as a defense against an in¬ 
junction must likewise be clearly proved.®^ 

Pleadings as evidence. Where the allegations 
of the bill are traversed by the answer, injunction 
should not be granted,®® and, as stated infra § 160, 
if a temporary injunction has been granted, it will 
be dissolved. However, where the answer to a 
petition for an interlocutory injunction admits the 
illegality of the intended sale, the injunction will 
be granted.®® 

§ 160. -Hearing, Determination, and Re¬ 

lief 

a. Hearing and determination 

b. Relief 

a. Hearing and Determination 

In lome Juritdietions a temporary Injunction against 
a levy or sale under execution may be granted only after 
a hearing on a rule nisi; in other jurisdictions such In¬ 
junction may be granted ex parte. Where the injunc¬ 
tion is sought because of a defective judgment, the court 
will consider the character and force of the Judgment so 
far as is necessary to dispose of the application. 


Under some statutes a temporary injunction 
against the levy or sale under execution can be 
granted only after a hearing on a rule nisi;^® in 
other jurisdictions it may, within the discretion of 
the court, be granted ex parte, as where otherwise 
irreparable injury to the applicant would result.*^! 
Under some statutes the suit must be heard by the 
court rendering the judgment,*^® but the statutes 
are inapplicable where execution is levied on prop¬ 
erty of a person not a party to the judgment.^® 
Where an injunction is sought against a sale 
under execution because based on an alleged de¬ 
fective judgment, the court will consider and as¬ 
certain the true character and force of the judg¬ 
ment, not necessarily for the purpose of declaring 
the judgment void, but in order to ascertain the 
equitable circumstances in the case in order to dis¬ 
pose of the application for injunction.74 Questions 
relating to persons not parties to the suit cannot 
be determined.^® 

Findings must be supported by the evidence,*^® 
and must be sufficient to authorize the decrce.*^^ 

b. Relief 

A court taking jurisdiction of a suit to enjoin a levy 
or sale under execution will determine all the issues be¬ 
tween the parties, but generally will not award relief 
beyond the necessities of the case. Dismissal of the bill 


Defease to part of Judgment 

A temporary injunction against 
the levy or sale under execution will 
issue where complainant shows a 
prima facie meritorious defense to 
part of the Judgment.—National 
Loan & Investment Co. v. L. W. Pel- 
phrey & Co., supra. 

66. Tex.—^Wyatt v. Hoke, Civ.App., 
149 S.W.2d 1019. 

23 C.J. p 678 note 91. 

Bvldenoe held suficlent 
Tex.—^Wyatt v. Hoke, Civ.App., 149 
S.W.2d 1019. 

Dvldeaoe held lasuttcient 

La.—Carruth v. Jones, App., 139 So. 
655. 

66. Iowa.—Hamilton v. Bishop, 22 
Iowa 211. 

Pa.—Lebanon Mut. Ins. Co. v. Erb, 2 
Chest.Co. 637, affirmed 2 Chest.Co. 
670. 

67. Wash.—Choukas v. Carras, 81 
P.2d 841. 195 Wash. 659. 

Dvldeaoe held lasattoleat 
Wash.—Choukas v. Carras, supra. 

66, D.C.—Magruder v. Schley, 18 
App. 288. 

28 C.J. p 576 note 55. 

In injunction suits generally see the 
C.J.S. title Injunctions § 196, also 
32 C.J. p 866 note 46—p 357 note 
65. 

06. Ga.—Johnson v. Hayne, 29 S.B. 
914, 103 Ga. 642. 


[7a Za Xioaisiaaa 

(1) In view of Act 1924 p 39, a 
temporary injunction enjoining a 
sale under execution cannot be 
granted until after a hearing on a 
rule nisi, although a temporary re¬ 
straining orderGmay issue ex parte 
in the meantime.—American Nat. 
Bank V. Bauman, 137 So. 54, 173 La. 
336. 

(2) The act has been construed to 
modify the statutory provisions gov¬ 
erning the issuance of injunction 
against proceedings by executory 
process.—^American Nat. Bank v. 
Bauman, supra. 

(3) Its purpose was to rid the 
state of the abuse occasioned by ex 
parte issuance of the writ of in¬ 
junction merely on the facts alleged 
in the application.—American Nat. 
Bank v. Bauman, supra. 

71. Tex.—Wilkenfeld v, Ballard, 
Civ.App., 84 S.W.2d 279. 

72. Tex.—Maler v. Davis, Civ.App., 
72 S.W.2d 308. 

Temporaxy Injnnotion 
Temporary injunction against exe¬ 
cution of Judgment rendered by 
county court, which had Jurisdiction 
of parties and subject matter of suit, 
against sureties on mortgagor’s re¬ 
plevy bond for reduction in value of 
mortgaged automobile because of 
abuse or Injury while In mortgagor’s 
hands after it was replevied and 
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bond executed, by reason of statute 
should have been made returnable to 
such court.—Baum v. Dunbar, Tex 
Civ.App., 90 S.W.2d 643, error dis¬ 
missed. 

73. Tex.—Maior v. Davis, Civ.App , 
72 S.W.2d 308. 

74. Mo.—^Weil v. Richardson, 24 S. 
W.2d 175, 224 Mo.App. 990, trans¬ 
ferred, see 7 S.W.2d 348, 320 Mo. 
310. 

76. Ga.—Shepard v. Veal, 173 S.E. 
644, 178 Ga. 535. 

Or—Gatt V. Hurlburt, 266 P. 151, 
132 Or. 415, denying rehearing 284 
P. 172, 131 Or. 654. 

76. Ark.—Menees v. Strickland, 34 S. 
W.2d 772, 183 Ark. 1163. 

Ky.—Cook’s Committee v. Reaves, 
90 S.W.2d 345. 262 Ky. 372. 
Bvldeiioe held to support fladlags 
Ark.—Menees v. Strickland, 34 S.W. 

2d 772, 183 Ark. 1163. 

Kan.—Duke v. Central State Bank, 
242 P. 471, 120 Kan. 99. 

Mich.—Aslulewicz v. Pletrazewski, 
190 N.W. 669. 220 Mich. 690. 

R.I.—Dl lorlo V. William H. Consl- 
dine & Co., 167 A. 129, 63 R.I. 382. 
DvidetBioe held not to support 
Tex.—Moreland v. Wise, Civ.App., 82 
S.W.2d 169. 

77. Tex.—Martin v. Cage, Civ.App., 
135 S.W.2d 151. 

Tiadlagu suflloleat to authorize ln« 
Junction.—^Martin v. Cage, supra. 
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may be orderad, and an Injunction which haa bean flrant- 
ad may ba continued or diaaolvad. 

Where the court once takes jurisdiction of a suit 
to restrain an execution levy or sale, it may pro¬ 
ceed to determine all the issues between the par¬ 
ties,*^® but it will not, as a general rule, grant any 
relief beyond the necessities of the case.^® In a 
proper case a temporary injunction may be grant¬ 
ed,®® 

The sale should not be enjoined where the ob¬ 
ject of the bill will be answered by restraining the 
payment over of the proceeds of the sale.®^ A 
decree perpetually enjoining a sale is improper 
where the proper relief is merely to enjoin a sale 
under a venditioni exponas.®^ If the execution is¬ 
sues for more than is due, an injunction should be 
sustained only as to the excess.®® 

The court may, in a proper case, prohibit a sale 
of a particular interest in property.®^ Under some 
circumstances, the decree should not enjoin all fur¬ 
ther proceedings on the judgment but should lim¬ 
it the injunction to the particular property levied 
on.®® An injunction will not issue because of al¬ 
leged satisfaction of the judgment debt where the 
evidence shows that complainant, in proceedings 
to amend the judgment, has admitted that there 
was no payment of the debt.®® While a court of 


equity has no power to order a new trial of the 
case at law,®^ it may decree that unless the oppo¬ 
site party submits to a new trial of the case in 
which the judgment and execution was rendered 
and ordered the levy of execution will be en¬ 
joined.®® 

Under some circumstances, defects in the orig¬ 
inal judgment may be corrected,®® but in a suit 
to enjoin collection^ of a paid judgment errors in 
the judgment cannot be corrected,®® and on ap¬ 
plication for a temporary injunction a final decree 
correcting an error in the execution is improper.®^ 

Provisions in the decree cannot be complained of 
by a party not affected thereby.®® 

Relief io defendant. Where defendant seeks af¬ 
firmative relief in his pleadings, such relief may 
be awarded.®® Moreover, on granting relief to 
plaintiff, the court may properly grant to defend¬ 
ant the relief to which he is entitled, although he 
does not pray therefor.®^ Where, under the cir¬ 
cumstances, a cross bill would have been a mere 
formality, a decree rendered as if a cross bill had 
been filed, is proper.®® 

Dismissal and nonsuit. The bill may be dis¬ 
missed in a proper case.®® Thus, when there is 


78. Tex —Young v. HollingHWorth, 
CIv.App., 16 S\V.2d 844, error re¬ 
fused—Karnes v. Barton, Civ.App., 
272 S.W. 317. 

23 C.J. p 578 note 96. 

Partition 

If administration on mother's es¬ 
tate was unnece.ssary, eourt in suit 
to enjoin sale of her prop«Tty under 
Judgment against son, could, under 
proper pleadings, partition estate — 
Young V. Hollingsworth, Tcx.Civ. 
App., 16 S.W.2d 844, error refused. 

79. Mo.—Weil v. Richardson, 24 S. 
W.2d 175, 224 Mo.App. 990. trans¬ 
ferred, see 7 S.W.2d 348, 320 Mo. 
310. 

23 C.J. p 578 note 98. 

Barring suit to oanoel deeds 

Decree permanently and perpet¬ 
ually restraining Judgment creditor 
from doing any act or thing under 
Judgment and execution, or under 
any other execution so as to deprive 
the Judgment creditor of the right to 
sue to cancel deeds is erroneous.— 
Weil V. Richardson, supra. 

JndgBMnt hassd on original jndg- 
nu»t Improper 

Tex.—McDonald v. Brown, Civ.App., 
36 S.W.2d 774, error dismissed. 

80. Cal.—^Einstein v. California 

Bank, 69 P. 616, 137 Cal. 47. 

23 G.J. P 578 note 93. 


Postponement of sals 

Court, in action to enjoin sale un¬ 
der execution of interest in estate, 
should, to avoid sacrifice, postpone 
sale until estate is ready for distri¬ 
bution, making necessary orders to 
protect property against sale or en¬ 
cumbrance by judgment debtor.— 
Washington Trust Co. v. Blalock, 285 
r. 449, 155 Wash, 610. 

81. Md.—^^Venzel v. Mil bury, 49 A. 

618, 93 Md. 427. 

23 C.J. p 578 note 99. 

88. Ind.—Berry v. Nichols, 96 Ind. 
287. 

83. La.—Millaudon v. Percy, 9 La. 
441. 

23 C.J. p 579 note 3. 

84. Ga.—Jones v. Crawley, 68 Ga. 
175. 

85. U.S.—Ford v. Douglas, La., 5 
How. 143, 12 L.Ed. 89. 

86. Ga.—Duke v. Ayers, 136 S.E. 
410, 163 Ga. 444. 

87. Ark.—Sledge-Norfleet Co. v. 

Matklns, 243 S.W. 289, 154 Ark. 
609. 

« 

8& Ark.—Sledge-Norfleet Co. v. 

Matkins, supra. 

89. Ind.—Kent v. Fullenlove, 38 Ind. 
522. 

23 C.J. p 579 note 6. 
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90l N.M.—Williams v. Kemp, 273 P. 
12, 33 N.M. 593. 

91. Ga.—Johnson v. Hayne, 29 S.E. 

914, 103 Ga. 542. 

23 C.J. p 579 note 6. 

98- Mich —Schneider v. Dayton, 69 
N.W. 829, 111 Mich. 396. 

93. Mo.—^Weil V. Richardson, 24 S. 
W.2d 175, 224 Mo.App. 990, trans¬ 
ferred, see 7 S.W.2d 348, 320 Mo. 
310. 

Cancellatioa of deeds of purchasers 

In a suit by purchasers from the 
Judgment debtor seeking to enjoin an 
execution sale, where it appears that 
the deeds under which complainants 
claim are fatally defective as 
against creditors of the debtor, and 
such creditors ask affirmative relief 
in their answer, such relief will be 
awarded, rather than compel them to 
resort to an independent suit.—Weil 
v. Richardson, supra. 

94. Iowa.—Shedenhelm v. Cafferty, 
156 N.W. 340, 174 Iowa 195. 

95. Va.—Taylor v. Beale, 4 Oratt. 
93, 45 Va. 93. 

96. Fla.—Kearley v. Crawford, 161 
So. 293, 112 Fla. 43. 

23 C.J. P 679 note 10. 

Blsmlssal hold proper 
Pa.—Fortna v. Donaldson, 86 Pa. 
Super. 99. 
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no equity in the bill, it should be dismissed and 
the injunction dissolved but it is not proper to 
decree a sale under the execution. 

Where the bill is not devoid of equity on its face 
and the case has not been set down for hearing 
on bill and answer and has not been at issue long 
enough to justify a trial, it is error to dismiss the 
bill.®® Where by statute the resort to the wrong 
kind of remedy is not ground for dismissal, a fail¬ 
ure to proceed at law where there is a complete 
and adequate remedy at law is not ground for dis¬ 
missal.^ Of course, where plaintiff makes out a 
prima facie case, a nonsuit should be denied.® 

Where a petition is filed in the original action 
instead of bringing an independent suit in equity, 
it is not ground for dismissal that it was addressed 
to the judge instead of to the court or that it prayed 
for a judgment instead of an order.® 

Continuance of injunction. Where proper 
grounds exist, a temporary injunction may be con¬ 
tinued.^ 

Dissolution of injunction. A temporary injunc¬ 
tion may be dissolved in a proper case,® as where 
it has accomplished its purpose,® or where the bill 
is not timely filed,^ or the writ of injunction has 


not been timely served,® or where the injunction 
was granted on the allegation of nullity of the judg¬ 
ment on which the execution issued, and the action 
of nullity is barred by prescription.® 

Where the allegations of the bill are traversed 
by the answer, a temporary injunction which has 
been granted may be dissolved,^® but it has been 
held that dissolution does not follow as a matter 
of course in such case.^i Where the answer raises 
issues properly triable at law, the injunction will be 
dissolved.!® Where the answer by its admissions 
shows that equity remains with the complainant 
after all the allegations have been taken as true 
the injunction will not be dissolved.!® An injunc¬ 
tion will not be entirely dissolved for error when a 
modification will better serve the ends of justice.!® 
A legislator’s privilege does not prevent a court 
from acting on a motion to dissolve an injunction 
in his favor to stay proceedings.!® An injunction 
against a provisional seizure is null if it does not 
reach the sheriff until after seizure, and may be 
dissolved on motion.!® An injunction will not be 
dissolved on giving bond where the dissolution will 
work irreparable injury to complainant.!^ 

Whether dissolution will be granted rests in the 
discretion of the court.!® jhe judgment or order 


97. Ark.—Lovette v. Longmire, 14 
Ark. 339. 

Partial lasnlllolaiLov of potitloa 

That petition fails to make a case 
for recovery by some, but not all, 
plaintiffs does not authorize its dis¬ 
missal as a whole.—Clark v. Tennes¬ 
see Chemical Co., 146 S.E. 73, 167 Ga. 
248. 

98. Ark.—Lovett v. Longrmire, 14 
Ark. 339. 

99. Tenn.—Grant v. Chester, Ch., 
68 S.W. 486. 

1. Ark.—Sledge-Norflect Co. v. Mat- 
kins. 243 S.W. 289, 154 Ark. 509. 
Dismissal for error as to nature or 
form of remedy generally see Dis¬ 
missal and Nonsuit 8 68. 

a. Cal.—^Fitzgibbon v. Laumeister, 
61 P. 1078, 6 Cal.Unrep.Cas. 939. 

3. Wis.—Jackson Mill. Co. v. Scott, 
110 N.W. 184, 130 Wis. 267. 

4. Minn.—Moss v. Pettingill, 3 
Minn. 217. 

28 O.J. p 678 note 96. 

Continuance of injunction generally 
see the C.J.S. title Injunctions S 
234. also 32 C.J. p 396 note 33. 
JLnswsr iatssposlBg new matter 
Where the answer does not deny 
the complaint, but sets up new mat¬ 
ter as a defense, the injunction will, 
unless the new matter is admitted, 
be continued until a hearing.—Moss 
V. Pettingill, supra. I 


5. N.C.—Harden v. Stockard, 200 S. 
E. 409, 214 N.C. 848. 

Okl.—Campbell v. Phillips Petroleum 
Co., 49 P.2d 705, 173 Okl. 424. 

23 C.J. p 679 note 15. 

Pabllo record oontroUing 
Whether a temporary Injunction 
will be dissolved depends on the 
public record as controlling the 
rights of the Judgment creditor, 
mortgagees, and debtors.—^Harden v. 
Stockard, 200 S.E. 409, 214 N.C. 848. 

6. Okl.—Logan v. Yoes, 118 P. 363, 
30 Okl. 65. 

23 C.J. p 679 note 16. 

7. Pour months’ delay 

N.J.—Stimson v. Bacon, 9 N.J.Eq. 
144. 

& Tex,—Morris v. Hughes Bros. 
Mfg. Co.. Clv.App., 27 S.W.2d 849. 
Duty of court, advised that en¬ 
joined execution sale had been made 
before service of injunction, is to 
dissolve injunction on own motion. 
—Morris v. Hughes Bros. Mfg. Co., 
Tex.Clv.App., 27 S.W.2d 849. 

9. La.—Weber v. Frost, 22 La.Ann. 
348. 

Ilk D.C.—Magruder v. Schley, 18 
App.D.C. 288. 

23 C.J. p 676 note 66. 

Bsason for mlo 

The allegations of the answer 
which are responsive to the bill will 
be regarded as true.—^Wensel v. Mll- 
bury, 49 A. 618, 98 Md. 427. 
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ill. Cal.—Porter v. Jennings, 26 P. 

966, 89 Cal. 440. 

23 C.J. p 676 note 67. 

12. N.J.—Freeman v. Elmendorf, 7 
N.J.Eq. 475, affirmed 7 N.J.Eq. 656. 

13. Ga.—Johnson v. Hayne, 29 S.E. 
914, 103 Ga. 542. 

N.J.—Peshlno v. Binns, 11 N.J.Eq. 

101 . 

23 C.J. p 576 note 59. 

14. N.Y.—^Heath v. Hand, 1 Paige 
329. 

23 C.J. p 679 note 19. 

15. Va.—Botts V. Tabb, 10 Leigh 
647, 37 Va. 647. 

16. La.—Baglcy v. Johnston. 4 La. 
332. 

17. La.—Long v. Charles A. Kauf¬ 
man Co., 56 So. 367, 129 La. 429— 
Long v. Charles A. Kaufman Co., 
63 So. 984, 127 La. 764. 

Dissolution of injunctions on giving 
bond see the C.J.S. title Injunc¬ 
tions I 231, also 32 C.J. p 427 note 
76-'P 428 note 90. 

18. Tex.—Meyer v. Cockcroft, Civ. 
App., 273 S.W. 666. 

Dlsoretioa hsM act abiissd 

(1) Overruling motion to dissolve 
temporary injunction.—^Hudson v. 
Kerby, Tex.Civ.App., 6 S.W.2d 1007— 
Meyer v. Cockcroft, Tex.Civ.App., 
273 S.W. 665. 

(2) Granting motion to dissolve 
temporary inJuiiction.-^Myers v. 
Wolf, 34 S.W.2d 201, 162 Tenn. 42. 
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of dissolution need not contain the rleasons there- 
for.^9 A statute providing that when an injunc¬ 
tion to stay proceedings on a judgment is dissolved 
the decree of dissolution shall include the amount 
of principal, interest, damages and costs, including 
officer’s fees and commissions due on the judgment 
at the date of dissolution and an award of execu¬ 
tion against the defendant in the judgment, has 
been held not to apply when strangers to the judg¬ 
ment obtain the injunction.^o 

As a general rule the dissolution of the injunc¬ 
tion restores the parties to the same position which 
they occupied before it was granted.^l If the in¬ 
junction is dissolved during the life oi the execu¬ 
tion, the sheriff may proceed to sell without making 
a second levy ,22 but if it is not dissolved until aft¬ 
er the return day of the execution, he should re¬ 
turn the execution, detailing the facts in his re- 
turn.23 However, in jurisdictions where the lien 
created by the levy is released by the injunction, 
stated infra § 163, it is not restored by dissolution 
thereof, and it is necessary for the creditor to sue 
out a new fieri facias and not a venditioni ex- 
ponas24 which, if issued, is void and the proceed¬ 
ings thereunder may be quashed on motion.26 


§ 161. —— Successive Applications 

A Mcond application to enjoin a levy or tale under 
execution Is permissible where It appears that there is 
new matter not existing at the time of the first applica¬ 
tion or that existing matter was not then known to com¬ 
plainant. 

If complainant brings a second bill for injunc¬ 
tive relief against an execution levy or sale, he 
must show that the new matter alleged did not ex¬ 
ist at the time the first bill was filed or that, if it 
existed, it was unknown to him.26 

§ 162. - Damages and Costs 

Damages, Interest, costs, or attorney’s fees may In 
a proper case, and usually as a result of statutory regu¬ 
lation, be allowed on the dissolution or modification of an 
Injunction restraining execution. 

Statutes in some jurisdictions authorize an as¬ 
sessment of damages in the injunction suit on dis¬ 
solution or modification of the injunction, under 
certain circumstanccs.27 In some states statutes 
expressly provide for a certain per cent damages 
where the judge is satisfied that the injunction was 
obtained only for delay.28 However, the allowance 
of damages has been held to be in the discretion of 


(3) Dlaaolvlnif temporary injunc¬ 
tion to restrain execution is not 
abuse of discretion, where evidence 
regarding mortgagee’s actual notice 
of prior lien was conflicting.—Karl 

V. Fakes & Co., TeX.Civ.App., 19 S. 

W. 2d 462. 

19. La.—Mallein v. Cars tens, 4 La 
172. 

20. W.Va.—Croker v. Brown, 168 S. 
E. 370, 113 W.Va. 380. 

21. S C.—Duckett v. Dairymplc, 30 
S.C.L. 143. 

Duty to pay Jndgmsiit 

When the owner of a judgment 
caused an execution to issue and 
be served, and an injunction is ob¬ 
tained to prevent the sale, after 
which so much of the Judgment as 
was enjoined is paid to have the in¬ 
junction dissolved, the Judgment 
debtor is bound to pay such Judg¬ 
ment.—Carder v. Murray, 9 Ky.Op. 
634. 

22. Minn.—Knox v. Randall, 24 
Minn. 479. 

23 C.J. p 579 note 23. 

23. Minn.—Pettlnglll v. Moss, 8 
Minn. 222, 74 Am.D. 747. 

24. Ky.—Lockridge v. Biggerstaff. 
2 Duv. 281, 87 Am.D. 496. 

2B. Ky.—Keith v. Wilson, 8 Mete. 

201 . 

22. Miss.—Bass y. Nelms, 66 Miss. 
602. 

28 C.J. p 680 note 80, 


Ameadment of petition after disso¬ 
lution 

l*arty, knowing of facts set out 
by amended petition to enjoin execu¬ 
tion at lime of filing original peti¬ 
tion for injunction, is not entitled 
to injunction after dissolution of in¬ 
junction on original petition.—Ellis 
v. Lamb-McAshan Co., Tex.Civ.App., 
278 S.W. 858. 

27. Ky.—Proctor v. Dickey, 9 Ky. 
Op. 566 

La.—Brantley v. Pruitt, 144 So. 604, 
176 La. 879. 

23 C.J. p 680 note 32. 

Improper saiiure of exempt per- 
soaalty does not affect the right to 
damages in the Injunction suit on 
dissolution of an injunction against 
sale of realty.—Brantley v. Pruitt, 
144 So. 604, 175 La. 879. 

Void order for iujnaotlox 

Damages cannot be avoided by 
showing that the order of injunction 
was Illegal and void.—Proctor v. 
Dickey, 9 Ky Op. 566. 

Xu aussissippi 

(1) Code. 1906, 6 623, Hemingway 
Code 8 383, provides for the recovery 
of damages at the rate of five per 
cent of the amount found due, in¬ 
cluding the costs, on tiie dissolution, 
in part, of an injunction obtained to 
stay proceedings on a Judgment at 
law for money.—Courtney v. John 
Deer Plow Co., 84 So. 186, 122 Miss. 
232. 

(2) The decree should be limited 
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to the dissolution and the award of a 
personal decree on the injunction 
bond for such damages as defend¬ 
ant may have sustained, and it is 
error to award a personal decree 
against the obligors on the injunc¬ 
tion bond for the amount of the 
Judgment or debt sought to be en¬ 
joined.—Gotelli V. Fountain, 90 So. 
250, 127 Miss. 577. 

Punitory character 

Statutory damages allowable to 
defendant on dissolution of injunc¬ 
tion against enforcement of Judg¬ 
ment are punitory in character.— 
Brantley v. Pruitt, 144 So. 604, 176 
La. 879. 

Umltatioa to execution on money 
Judgments 

(1) In some Jurisdictions the right 
to damages in the injunction suit is 
limited to cases where a money 
Judgment execution is enjoined.— 
Brantley v. Pruitt, supra. 

(2) However, dis.so1ution of in¬ 
junction against sale of specific 
property seized under execution on 
money Judgment is within the limi¬ 
tation.—Brantley v. Pruitt, supra. 

22. Tex.—Kelton v. Jones. Civ.App., 

253 S.W. 868—CiUzt-ns’ Nat. Bank 

V. Interior Land & Immigration 

Co., 87 S.W. 447, 14 Tex.Civ.App. 

301. 

Proof of injury is unnecessary.— 
Kelton V. Jones, TeX.Civ.App., 268 S. 
W. 868. 
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the court, rcviewable only in case of clear abuse,29 
but an excessive allowance of damages may be re- 
duced.29 If plaintiff in execution has not been de¬ 
layed in the collection of his judgment,or if 
the injunction was against the collection of the 
amount out of a particular piece of property with¬ 
out any restraint of satisfaction elsewhere,92 the 
execution creditor is not entitled to damages on dis¬ 
solution of the injunction. So, if the property 
levied on was never legally seized, the owner of the 
property cannot recover damages.23 If no injunc¬ 
tion has been granted, and none dissolved, statu¬ 
tory damages are not recoverable.^^ 

If a third person attempts to enjoin an execu¬ 
tion against his property instead of pursuing his 
remedy at law, the only damages which plaintiff in 
execution can recover are in reconvention for the 
wrongful suing out of the injunction.36 A third 
person claimant is not subject to damages resulting 
from a delay because of a temporary restraining 
order allowed to expire by limitation where the ex¬ 
piration was due to the pendency of a rule for 
a temporary injunction based on the same grounds 
on which the restraining order was issued.36 

Persons liable. Statutes providing that, where 
the enforcement of a judgment is enjoined and the 


injunction is subsequently dissolved, the court may, 
in the injunction suit, assess damages against both 
the principal and the surety on the injunction bond, 
discussed in the C.J.S. title Injunctions § 289, also 
32 C.J. p 445 note 62, have been held applicable 
where an injunction against a levy or sale under 
execution is dissolved.®^ If an execution on a 
forthcoming bond against the principal and sure¬ 
ty has been enjoined at the instance of the prin¬ 
cipal alone, the surety is not liable for the dam¬ 
ages incurred by the principal for retarding the 
execution.38 So one of several judgment debtors 
who does not apply with the others for an in¬ 
junction should not be charged with damagcs.39 

The measure of damages for the delay caused by 
a temporary injunction is the amount of debt and 
interest lost by reason of the wrongful iss^iancc of 
the injunction on a partial dissolution, the dam¬ 
ages are allowed on the portion of the judgment for 
which the injunction is dissolved.^! Where a lessor 
obtains a preliminary injunction against the sale 
of the lessee’s interest, on dissolution of the injunc¬ 
tion the amount of rent obtained by the lessor from 
a new tenant for the unexpired term of the lease 
represents the value of the right seized by the judg- 


29. Ky.—Proctor v. Dickey, 9 Ky. 
Op. 566. 

La.—Brantley v. Pruitt, 144 So. 604, 
175 La. 879. 

Tex.—Grimes v. Cline, Clv.App., 5 
S.W.2d 847, error dismissed. 

23 G.J. p 580 note 34. 

Proof la mot required In order that 
statutory damat^es be allowed in the 
Injunction suit.—Brantley v. Pruitt, 
144 So. 604, 175 La. 879. 

Dlscretiom mot almaed 
Ky.—Proctor v. Dickey, 9 Ky.Op. 566. 
Tex.—Clare v. Maroney, Clv.App., 
152 S.W.2d 410, error dismissed. 

30. La.—Brantley v. Pruitt, 144 So. 
604, 176 La. 879. 

Daamag’es hM excessive 
La.—Brantley v. Pruitt, supra. 
Damaffee held mot excessive 
La.—^Roque v. Henry, App., 189 So. 
368. 

81. Ill.—State Bank of Warrens- 
burff V. Keck, 229 IlLApp. 230. 

23 C.J. P 580 note 36. 

32ii Ark.—Stanley v. Bonham, 12 S. 

W. 706, 62 Ark. 354. 

Tenn.—^Hammond v. St. John, 4 
Terg. 107. 

33i Tex.—Sumner v. Crawford, Civ. 
App., 41 S.W. 826. 

34. La.—^Hersh v. Stelnau, App., 140 
So. 163. 

33. Tex.—^Ferguson v. Herring, 49 


^ Tex. 126, following in Carlin v. 
Hudson, 12 Tex. 202. 

36. La.—Riley v. Washington, App., 
161 So. 896. 

37. La.—Brantley v. Pruitt, 144 So. 
604, 176 La. 879—Roque v. Henry, 
App., 189 So. 358. 

Mo.—Well V. Richardson, 35 S.W.2d 
369, 225 Mo.App. 1237. 

Xiiabilities of sureties before assess- 
memt 

(1) Sureties on undertaking for 
temporary injunction enjoining en¬ 
forcement of Judgment are not liable 
until damages are assessed.—Cocker- 
ham V. First Nat. Bank, 287 P. 223, 
136 Or. 176. 

(2) Hence, defendants sued for ac¬ 
counting on Judgment were not en¬ 
titled to Judgment against plaintiff's 
sureties on bond for defendants' 
damages from injunction enjoining 
enforcement of Judgment.—Cocker- 
ham V. First Nat. Bank, supra. 

Xm Texas 

(1) Where the injunction is wrong¬ 
fully sued out to the damage bf de¬ 
fendant, he may reconvene for his 
damages in the same suit, or recover 
them by an action on the injunction 
bond.—Foster v. Shephard, 33 Tex. 
687—Carlin v. Hudson, 12 Tex. 202, 
62 Am.D. 621. 

(2) Judgment against the sureties 
who are strangers to the original 
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execution cannot be rendered, with¬ 
out first requiring plaintiff in the 
original Judgment to execute a re¬ 
funding bond as required by statute. 
—Poster V. Shephard, supra. 

(3) Recovery of damages is not 
automatic on dissolution of the in¬ 
junction, since the original Judgment 
remains in full force and effect.— 
Green v. Hodge, Tex.Clv.App., 102 S. 
W.2d 500. 

(4) So recovery of damages is not 
allowable if the property was still 
in possession of constable, and would 
bring as much as it would have 
brought, had writ not been sued out. 
—Green v. Hodge, supra. 

(6) Evidence was held insufflclent 
to support finding that property, on 
dissolution of injunction, was not in 
possession of constable and available 
for sale in satisfaction of Judgment. 
—Green v. Hodge, supra. 

38. Va.—Garnett v. Jones, 4 Leigh 
633, 31 Va. 633. 

39. W.Va.—Graham v. Citizens'Nat. 
Bank. 32 S.E. 245, 46 W.Va. 701. 

40. Tenn.—Winslow v. Mulchey, 

Ch., 35 S.W. 762. 

Tex.—Green v. Hodge, Clv.App., 102 
S.W.2d 600. 

41. Tex.—Coates v. Caldwell, 8 S. 
W. 922, 71 Tex. 19, 10 Am.S.R. 726. 

23 C.J. p 680 note 43. 
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merit creditor of which he was illegally deprived 

by the injunction.^^ 

Under applicable statutes interest may be al¬ 
lowed, the amount being specified by the statutes,^® 
and, where the statutory rate is mandatory, the 
court has no discretion to vary the rate.^^ 

The rule that, where the main suit is so blended 
with a temporary injunction proceeding that it is 
impossible to separate the two, the expenses in¬ 
curred in connection with the trial of the main 
suit should be included as damages, stated in the 
CJ.S. title Injunctions § 315, also 32 CJ. p 471 note 
47, applies to a suit on an injunction bond given 
to enjoin a levy or sale under execution.^® 

Attorney's fees. In some jurisdictions attorney's 
fees may be allowed complainant by way of dam¬ 
ages,^® unless an allowance is inequitable under the 
particular circumstances,^ 7 or unless the expense 
is not due to the injunction, but would have been 
incurred in any event but such fees cannot be 
awarded for obtaining a dissolution of a temporary 
restraining order which by its terms had expired 
prior to the proceedings for dissolution.^® The 
amount to be awarded as attorney's fees depends 
on the value of the property illegally seized, the 
damage or inconvenience that might be sustained 
by the debtor by reason of such seizure if it were 
not terminated, and the skill and labor required 
to secure the debtor in his rights.®® 

Costs arc generally awarded to defendant on 
granting his motion to dissolve.®^ Costs are aw'ard- 
ed against defendant where the injunction is per¬ 
petuated.®® Where an injunction is obtained to 


prevent a sale under execution for an excessive 
sum, costs of the injunction will be assessed against 
the execution creditor.®® If an execution on a 
void money judgment is enjoined and a judgment 
on a claim for affirmative relief was granted com¬ 
plainant, the costs of the injunction suit should be 
taxed against defendant in injunction.®^ 

§ 163. •- Effect of Injunction 

a. In general 

b. As affecting levy, custody, and lien 

a. In General 

The full Intent of an Injunction against an execution 
levy or sale is not confined to the letter, but may be 
judged from Its spirit and purpose. 

The full intent of an injunction against a levy 
or sale under execution is not necessarily confined 
to the letter, but may sometimes be judged from its 
spirit and purpose.®® The effect of a temporary in¬ 
junction is merely to preserve the existing status 
until a regular trial of the issues involved can be 
had.5® 

An injunction taken out against an executory 
process is, regardless of form, in substance and ef¬ 
fect a defense against the demand of the execution 
creditor.®*^ An injunction against the issuance of 
an execution bars a suit against the clerk for re¬ 
fusal to issue it.®® 

An injunction restraining the execution sale pre¬ 
cludes a levy on the properly, even though no sale 
is made.®® Such an injunction prevents a sale 
under the levy covered thereby, even where there 
is a claim of improper issuance,®® although the 


42. La.—Hurgrlaws v. Villere, App.. 
147 So. 727. 

43. La.—Brantley v. Pruitt, 144 So. 
604. 176 La. 879. 

44. La.—Brantley v. Pruitt, supra. 

45. Colo.—Duncan v. Commercial 
Bank of Las Animas, 300 P. 672, 
89 Colo. 163. 

45. I^a.—Marine Bank & Trust Co. 
v. Shaffer, 116 So. 838, 166 La. 164 
—Soniat v. Whitmer, 74 So. 916, 
141 La. 235—Harmon v. Moore. 
App., 169 So. 174, affirmed 172 So. 
176—First Nat. Bank v. Coreil, 
App., 145 So. 393, rehearine: denied 
146 So. 479, and amended on other 
grounds 149 So. 326. 

Mo.—Well V. Richardson, 36 S.W.2d 
369. 225 Mo.App. 1237. 

23 C.J. p 680 note 32 [e]. 

XavoUd saianra uadar aasoatloa as 
a ground for enjoining the execution 
will not authorize awarding attor¬ 
ney's fees as damages.—McLemore 
v. Abell, 125 So. 601, 12 La.App. 147. 


Where ao basis exists, attorney’s 
fees <'annot he allowed as damages. 
—Goldman v. Sugar Bros. Co., 8 La. 
App. 562. 

47. La.—Iberville Land & Securities 
Co, V. Hurdle. App., 161 So. 254— 
First Nat. Bank v. Coreil. App., 
146 So. 479, denying rehearing 145 
So. 393, amended 149 So. 326. 

48. Ill.—Monarty v. Galt, 17 N.E. 
714, 125 HI. 417, affirming 23 Ill. 
App. 213. 

49. La.—Falgout v. Boudreaux, 
App.. 188 So. 421. 

50. La.—Marine Bank & Trust Co, 
V. Shaffer, 116 ' So. 838, 166 La. 
164. 

Allowanoe held excessive 

La.—Marine Hank & Trust Co. v. 
Shaffer, 116 So. 838, 166 La. 164. 

51. Tex.—Modisett v. Kalamazoo 
Nat. Bank. 56 S.W. 1007. 23 Tex. 
Civ.App. 689. 

W.Va.—Graham v. Citizens' Nat. 

Bank, 32 S.E. 245, 46 W.Va. 701. 

23 C.J. P 580 note 44. 
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68. Tex.—Dearborn v. Phillips, 21 
Tex. 449 

23 C.J. p 581 note 45. 

53. La.—Clark v. O’Banlon, 3 La. 
App. 531. 

54. Tex.—Hickman v. White, Civ. 
App., 29 S.W. 692. 

55. Vt.—Campbell v. Tarbell, 65 Vt. 
455. 

23 C.J. p 581 note 65. 

Injunction as excusing nondeliverj' 
of property obtained under forth¬ 
coming bond see supra § 118. 

58. Tex.—Meyer v. Cockcroft, Civ. 
App. 273 S.W. 665. 

67. La.—Parks v. Hughes, 103 So. 
261. 157 La. 914. 

58. Tex.—Kruegel v. .Tones, Civ. 
App., 143 S.W. 989—Kruegel v. 
Murphy, Civ.App., 126 S.W. 680. 

59. Miss.—Sugg V. Thrasher, 30 
Miss. 135. 

ea Ill.—People V, Cermack, 215 Ill. 
App. 148. 
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court may permit the sheriff to sell perishable prop¬ 
erty in his bands, and deposit the proceeds in 
court.®! If an officer proceeds to sell property he 
has levied on before the injunction, he becomes a 
trespasser ab initio,®^ but, where the property is 
sold pending an injunction, the debtor’s title is not 
prejudiced thereby.®® A sheriff enjoined from 
further proceedings under a seizure should not re¬ 
turn the writ, but retain it, to be proceeded with 
if unfettered.®® 

If the judgment creditor and the sheriff have 
been restrained from executing the original fieri 
facias, an alias cannot be issued.®® However, en¬ 
joining the execution of the original judgment does 
not affect an execution issued on a forfeited frrth- 
coming bond taken on the execution on the original 
judgment.®® 

b. Ab Affecting Levy, Onstody, and Lien 

In some Jurisdictions an Injunction against a sale 
under execution releases the levy and the lien thereunder, 
although in others the injunction merely suspends the 
levy but does not release it. 

There is considerable conflict in the decisions as 
to the effect of the injunction as a release of the 
execution lien.®'^ 

In several jurisdictions while the effect of an 
injunction on the execution lien is said to be de¬ 
pendent on the character of the bond required,®® 
it is held that an injunction releases the levy and 
the lien created by it,®® even though the injunc¬ 
tion is wrongfully issued,*^® and, where the property 
levied on is personal property, its return to the 
debtor is authorized,*^! although it has been held 
that the issuance of an injunction does not destroy 
the officer’s right to retain possession,*^® or inter¬ 


fere with the right again to levy on and sell prop¬ 
erty after dismissal of the injunction proceedings.^® 
The rule is said to be otherwise in the case of a 
levy on land, which is not perishable, and where 
the debtor’s possession is not divested by the levy.^® 
A further distinction is drawn between an injunc¬ 
tion sued out at the instance of the execution debt¬ 
or and one procured by a stranger; in the latter 
case the lien is not destroyed, even though an in¬ 
junction bond is given,7® at least where only a 
nominal bond to indemnify for costs and damages 
was required but this distinction has been re¬ 
pudiated.*^*^ In other jurisdictions it is held that 
the injunction merely suspends the lien and does 
not release it.^® 

If the injunction is made perpetual, the lien is 
lost.*^® In order that the time during which an in¬ 
junction operates shall not be considered in the 
reckoning of the limitation of a judgment lien on 
land, the injunction must be against the enforce¬ 
ment of the judgment itself, and not an injunction 
restraining the sale of a tract of land claimed by a 
third person.®® 

Levy of junior zvrit. If an elder execution is en¬ 
joined, the sheriff should go ahead and levy a 
junior which he has in his office.®! The proceeds 
cannot be applied to the elder execution,®® and the 
rule is said to be the same, although the injunction 
is dissolved by a consent order after the sale and 
before the return of the process,®® which is pro¬ 
tected by security given when the injunction was 
obtained,®® although, where notice of the consent 
to the dissolution was given the sheriff before the 
sale, the elder execution is entitled to be first paid 
out of the proceeds.®® 


61. N.Y.—Heath v. Hand, 1 Paige 
329. 

6B. Ky.—Turner v. Gatewood, 8 B. 
Mon. 613. 

63. La.—Dosson v. Bieller, 10 La. 
Ann. 670. 

64. La.—Cochrane v. U. S. Bank, 11 
Hob. 64—Dugat v. Babin, 8 Mart., 
N.S.. 391. 

Return of writ see infra 9§ 314-330. 

65. La.—Byrne v. Mithoff, 24 La. 
Ann. 297. 

23 C.J. p 581 note 63. 

Allas writ see supra | 85. 

66. Miss.—^Davis v. Dixon, 2 Miss. 
64, 26 Ain.D. 695. 

67. Ckmftlot la dooisloiia rsvlawsd 

U.S.—In re Randolph, D.CW.Va., 187 
F. 186. 

68. Ala.—Bartlett v. Gayle, 6 Ala. 

305. 41 Ain.D. 62. | 

83 C.J. p 682 note 74. j 


I 69. Ky.—Mallory v. Dauber, 83 Ky. 
239. 

23 C.J. p 581 note 69. 

70. Ky.—^Kelth v. Wilson, 3 Mete. 

201 . 

71. Ky.—Keith v. Wilson, supra. 

23 C.J. p 682 note 71. 

78. Tex.—Green v. Hodge, Clv.App., 
102 S.W.2d 600. 

73. Tex.—Green v. Hodge, supra. 

74. Ohio.—Blsbee v. Hall. 3 Ohio 
449. 

23 C.J. p 582 note 72. 

76. Ala.—Bartlett v. Gayle, 6 Ala. 
305, 41 Am.D. 62. 

76. U.S.—In re Randolph, D.C.W. 
Va., 187 r. 186. 

77. Tenn.—Telford v. Cox, 88 Tenn. 
298. 

7a Ark.—Johnson v. Olllenwater, 
87 S.W. 439, 76 Ark. 114. 

23 C.J. p 682 note 78. 
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1 79. Tex.—Snow v. Nash, 50 Tex. 
216. 

Decree as self-exeoutliig 

Decree permanently enjoining exe¬ 
cution sale of, and releasing lien of 
levy on, stock is self-executing.— 
Hewitt V. Hawkeye Casualty Co. of 
Des Moines, 232 N.W. 885, 212 Iowa 
816. 

80. Ind.—Shanklln v. Sims, 11 N.E. 
32, 110 Ind. 143. 

81. S.C.—Mitchell v. Anderson, 19 
S.C.L. 69, 26 Ani.D. 168. 

88. N.C.—^Newlln v. Murray, 63 N. 
C. 666. 

8a N.C.—Newlln v. Murray, 63 N. 
C. 666. 

84. N.C.—^Newlln v. Murray, supra. 
Ohio.—Blsbee v. Hall, 8 Ohio 449. 

ea S.C.—^Duckett V. Dalrymple, 80 
S.C.U 148. 



33 C.J.S. 


EXECUTIONS 


§ 165 


§ 164. Liabilities on Bonds 

The extent of liability of the obligors on an Injunction 
bond to atay execution depends on statute and the terms 
of the bond. Liability may be enforced by action on 
the bond or, in some jurisdictions, by summary pro¬ 
ceedings. 

Injunction bonds are construed so as to accom¬ 
plish the purpose for which they are designed, 
namely, to protect defendant from any wrongful 
interference with his rights, and to reimburse him 
for all damages and costs incurred by reason of 
an injunction improperly issued.®® The extent of 
liability depends on the statutes and terms of the 
bond.®7 Where the statute prescribes the condi¬ 
tion of a bond, the surety will not be liable beyond 
the statutory requirements, although the conditions 
may be broader and express.®® If an injunction is 


granted to restrain the sale of property levied on, 
in order that plaintiff may have the benefit of its 
value if found entitled to it, the obligors on the 
bond arc liable only for the costs and damages oc¬ 
casioned by enjoining the sale.®^^ The liability 
would be otherwise where the entire debt has been 
enjoined on a ground which, if sustained, would 
give full relief, although the injunction is also in 
part to enjoin the sale of property levied on by ex¬ 
ecution.®® 

Where an injunction bond is valid,and liabil¬ 
ity thereon has accrued,®2 a recovery may be had 
thereon, either by action or, where permitted by 
statute, by summary proceedings.®® However, a 
bond is not statutory, or summarily enforceable, 
unless it contains, in substance, the very conditions 
required by the statute for the particular case.®® 


VII. CLAIMS BY THIBD PERSONS 

A. IN GENERAL 


§ 165. Intervention in Original Action 

In the abeence of authorizing statute, It la commonly, 
although not always, held that a stranger to an action in 
which execution has issued cannot intervene In the action 
to claim property levied on. 

In the absence of statute authorizing such pro¬ 


cedure, it is commonly held that a third person, not 
a party to the action in which execution has issued, 
cannot intervene in the original action to claim 
property levied on under such execution.®® How¬ 
ever, in some instances an interpleader or inter¬ 
vention has been allowed;®® and in Louisiana stat- 


86. Ky.—Pugrh v. White, 78 Ky. 210. 

87. Ill.—Warner v. Wende, 228 Ill. 
App. 153. 

23 C.J. p 581 note 53. 

Liability for damages see supra S 
162. 

CnstodlMi’s fsss 

Ill.—Warner v. Wende, 228 Ill.App. 
153. 

Ooadltlonsd “to psrform ths dsorss” 

The provision of Shannon Code 8 
6266 that the bond be conditioned 
*‘to perform the decree of the court” 
renders the surety liable to pay the 
amount of the decree.—Phillips v. 
Landess, 280 S.W. 694, 152 Tenn. 682. 

88. Tenn.—Hubbard v. Fravell, 12 
Lea 304. 

Psnaltj less thaa statutory amonat 

Fixing of penalty of injunction 
bond to stay execution on money 
Judgment at slightly less than 
double amount of Judgment, as pre¬ 
scribed by statute, is not open to 
objection by surety.—Phillips v. 
Landess, 280 S.W. 694, 162 Tenn. 682. 

88 . La.—Castor State Bank v. U. 
S. Fidelity & Guaranty Co.. 134 So. 
406, 172 La. 497. 

Tenn.—Hubbard v. Fravell, 12 Lea 
304. 

90. Tenn.—^Wood v. McFerrln, 2 
Baxt. 493. 

23 C.J. p 581 note 56. 

33 C.J.S.-25 


91. La—Collins v. Welsh, 3 Mart, 
N.S., 82. 

98. Ky.—Pugh v. White, 78 Ky. 210. 
23 C.J. p 581 note 60. 

93. Ark —Ford v. C. M. Ferguson & 
Son, 43 S.W.2d 546, 184 Ark. 670. 
23 C.J. p 581 note 51. 

Judicial dlssolutloB of iajnacttoa 
is not a prerequisite to a summary 
Judgment on the bond.—Ford v. C. 
M. Ferguson & Son, supra. 

Suit by asslguoo of Judgmaut 

Assignee owning Judgment at 
time of another’s procuring injunc¬ 
tion to restrain sale of property on 
execution could sue on injunction 
bond.—.^tna Casualty & Surety Co. 
V. Silvestro, 180 N.E. 374, 126 Ohio 
St. 24. 

Xu Mississippi 

(1) Where injunction to restrain 
execution on money decree was dis¬ 
solved. execution could issue against 
sureties on injunction bond for 
amount of decree.—Russ v. Stock¬ 
still. 124 So. 359, 156 Miss. 368. 

(2) Execution could issue within 
seven years after dissolution of de¬ 
cree enjoining execution on money 
decree, although original decree was 
barred.—Russ v. Stockstill, supra. 

(3) Execution may issue under 
Judgment against injunction bond, 
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regardless of alleged error of clerk 
in ordering execution under prior 
barred Judgment.—Stockstill v. 
Campbell, 111 So. 93, 145 Miss. 528. 

94. Ala.—Halsey v. Murray, 20 So. 
575, 112 Ala. 185, overruling to 
this extent McCalley v. Wilburn, 
77 Ala. 549. 

95. Pa.—^Dent v. Ross, 35 Pa. 337. 

23 C.J. p 583 note 8. 

Right to intervene to enjoin levy or 
sale under execution see supra § 
153. 

Mortgages held not entitled to as¬ 
sert claim to property of mortgagor 
seized under execution by interven¬ 
ing in original action by mortgagor’s 
creditor.—Langford v. Fanning, Mo. 
App., 7 S.W.2d 726. 

98. Ind.—Stroup v. Myers, 21 N.E. 

2d 75. 106 Ind.App. 538. 

Va.—Alexandria First Nat Bank v. 
Turnbull, 33 Gratt. 695, 73 Va. 696, 
34 Am.R. 791. 

Defaulting elalmaat 

Where claimant to property levied 
on pursuant to execution executed 
bond to interplead before next term 
of court, and was in default, court 
did not err in dismissing belated 
intervention.—Morgan v. Scott-May- 
er Commission Co., 48 S.W.2d 888, 
186 Ark. 637. 



I 166 


EXECUTIONS 


33 c.J.a 


utory provision is made for the intervention in an 
action by way of a third opposition by one not orig¬ 
inally a party thereto who claims an interest in 
property seized on execution in the action. 

§ 166. Statutory Trial of Right of Property 

The statutes in the various jurisdictions com¬ 
monly provide a mode by which the rights of claim¬ 
ants of property taken under execution may be 
tried and the title to such property ascertained. 
The nature and form of the remedy provided by 
these statutes and the procedure thereunder are 
considered infra §§ 169-195. 

Examine Pocket Parts for later cases. 

§ 167. Motion 

Except where allowed by statute, a third party claim¬ 
ant may not proceed by motion for relief against an 
execution. 

Unless so provided by statute,^® motion is not a 
proper remedy by which to procure the delivery to 
claimant, or to prevent the sale, of property seized 
under execution,®® although a rule will lie to com¬ 
pel an officer to comply with the requirements of 
law with reference to the return of the execution 
and claim papers.^ A motion or other proceeding 
to stay, quash, or vacate the execution will not 
lie in favor of a claimant to the property levied on.2 

§ 168. Action by Claimant 

Since the summary statutory remedy of a third party 
claimant Is not exclusive, he may elect to bring a com¬ 
mon-law or equitable aceion. Giving notice of claim to 
the levying officer Is generally a condition precedent to 


euch an action, and the autnclency of the notice depends 
on the governing statute. 

As stated infra § 169, the summary statutory 
remedy of trial of right of property does not pre¬ 
clude a resort to a common-law action or suit in 
equity, except where claimant has elected his rem¬ 
edy. As appears in the C.J.S. title Sheriffs and 
Constables § 147, also 57 C.J. p 941 note 87-p 943 
note 33, a claimant of personal property levied on 
may bring trespass or trover; as appears in the 
C.J.S. title Replevin §§ 28, 29, also 54 C.J. p 428 
note 84-p 429 note 6, an action of replevin may 
also be allowed; and an action of detinue has been 
held to lie.3 Claimant may elect between replevin 
and an action against the officer for conversion.^ 
Under indemnity statutes, a mere lienor may lose 
his right to pursue property sold under execution 
where the execution creditor has given a statutory 
indemnity bond.^ In Pennsylvania, a judgment 
creditor alleging his debtor's interest in real estate 
may proceed with the execution, and, if there be 
any question as to title, it may be raised and deter¬ 
mined afterward in an action of ejectment.® 

Notice as condition precedent. As a prerequisite' 
to the prosecution by a third person of a claim to 
property taken in execution, he is very generally 
required to give written notice of his claim to 
the officer levying the execution.^ No notice, how¬ 
ever, is required where the property levied on was, 
at the time of the levy, in the possession of claim¬ 
ant himself;® and it is held that a married woman 
need not give notice of her claim to property levied 
on as that of her husband.® A sworn petition in 
replevin cannot take the place of notice.^® Notice 


97. U.S.—^Norton v. Walton, C.C.A. 
La., 288 F. 359. 

La.—Caldwell v. Laurel Grove Co., 
153 So. 17, 179 La. 63—Mouton v. 
Southern Sawmill Co., 57 So. 934, 
130 La. 299. 

46 C.J. p 1121 note 18 [b]—62 C.J. 
p 920 notes 97-99. 

Third opposition in proceedinsrs for 
distribution of proceeds of sale see 
infra § 262. 

Waiver of objootioa 

Where prior judfirment creditor in¬ 
tervened between debtor and execu¬ 
tion creditor, who joined issue with¬ 
out objecting: to intervention, objec¬ 
tion was waived.—Penn Liberty Oil 
Co. V. Crescent Magnolia Planting 
& Mfg. Co., 132 So. 254. 16 La.App. 
670. 

9 & Ky.—^Hawkins v. Dean, 6 Ky.Op. 
611. 

99L Ark.— Lawson v. Johnson, 6 
Ark. 168. 

Ik How Tork 

(1) A stay of proceedings has 
been granted on motion of a third 


party where the merits of his claim 
clearly appeared.—Davis v. Tiffany, 
1 Hill 642. 

(2) In prior cases, however, the 
court declined to grant a third party 
relief from the execution on his mo¬ 
tion and remitted him to less sum¬ 
mary remedies.—Hewson v. Deygert, 
8 Johns. 333—^Howland v. Ralph, 3 
Johns. 20. 

1. Ga.—Brannon v. Barnes, 36 S.E. 
689, 111 Ga. 860. 

2. N.T.—C. Ludwig Baumann & Co. 
V. Christenson, 262 N.Y.S. 803, 146 
Misc. 436. 

23 C.J. p 586 note 86. 

Stay, quashing, and vacation of exe¬ 
cution generally see supra 6ft 139- 
160. 

3. Ala.—Pruett v. Gunn, 48 So. 492, 
168 Ala. 123. 

Va.—Tavenner v. Robinson, 2 Rob., 
41 Va., 280. 

Detinue for wrongful selsure under 
process generally see Detinue | 11. 
4b Ohio.—Sammis v. Sly, 4 Ohio Cir. 
I>ec. 60. 


5. Va.—Wheeler v. City Savings & 
Loan Corporation, 167 S.E. 726, 166 
Va. *402. 

9. Pa.—^Wiercinski v. Leone, 20 Brie 
Co. 366. 

7. Iowa.—Allen v. Wheeler, 7 N.W. 
Ill, 64 Iowa 628. 

23 C.J. p 686 note 94. 

Notice of claim as condition prece¬ 
dent to action against sheriff gen¬ 
erally see the C.J.S. title Sheriffs 
and Constables | 68. also 67 C.J. p 
881 note 4-p 832 note 26. 

Notice to adverse party of claim 
proceedings see infra S 181. 

8. Minn.—^Haubrlch v. Heaney, 200 
N.W. 930, 161 Minn. 92. 

28 C.J. p 586 note 95. 

9. Mont.—^Webster v. Sherman, 84 
P. 878, 88 Mont. 448. 

Tex.—Schneider v. Fowler, 1 Tex.A. 
Civ.Cas. i 856. 

10. Xowa.—Chicago, B. & Q. R. Co. 
V. Pierce, 116 N.W. 694, 138 Iowa 
608. 
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to a deputy who makes the levy is generally suffi¬ 
cient but notice may be served on the sheriff, 
even though the levy was made by a deputy.^* 

The purpose of such notice is to enable the offi¬ 
cer to secure an indemnifying bond; and it is not 
for the benefit of the execution creditor and 
claimant is not estopped by any recitals in the no- 
ticeM 

The sufficiency of the notice generally depends 
on the terms of the governing statute.^® The offi¬ 
cer cannot waive defects in the notice of claim, as 
against the execution creditor.^® If the notice of 
ownership is merely to enable the officer to secure a 
proper indemnifying bond, all defects in form or 
substance are waived where that purpose is ac¬ 
complished.^The giving of an indemnifying bond 
to the officer waives objections to the sufficiency of 
a notice of claim.i® • 


Notice need not be gfiven prior to levy; it is suf¬ 
ficient if it is g^ven while the property or funds are 
still in the hands of the levying officer.^® Receipt 
of notice may be shown by a notation on the back 
thereof,20 or by the admission of the officer when 
testifying.2i 

Demand, In an administrator’s action to set aside 
judgments against deceased and to enjoin a sheriff’s 
sale of property, it was held not error to award pos¬ 
session of the property to interveners claiming un¬ 
der assignment from deceased, although no demand 
had been made on the judgment creditor for pos¬ 
session before action was instituted .22 The neces¬ 
sity and sufficiency of a demand on the officer be¬ 
fore claimant brings suit are considered in the C.J. 
S. title Sheriffs and Constables § 68, also 57 C.J. p 
831 note 4-p 832 note 26. 


B. STATUTORY PROCEEDINGS TO ESTABLISH CLAIMS 


§ 169. Nature and Form 

a. In general 

b. Sheriffs interpleader 

c. Sheriff’s jury 

a. In General 

statutory proceadingt provldlng^for the trial of claims 
of third persons to property levied on under execution are 
usually summary In their nature, sometimes being con¬ 
fined to personalty, and cumulative to remedies by which 
claimant may assert his title either at common law or 
in equity. 

In some jurisdictions, under governing statutes. 


a trial of the right to property levied on under ex¬ 
ecution, where claimed by third persons, is provid¬ 
ed for.22 Proceedings under these statutes are re¬ 
garded as special24 or supplementary2® proceedings, 
and ordinarily summary in their nature, 2 ® and they 
may be ancillary and in aid of the remedy afforded 
by the writ of execution27 or may be in the nature 
of a separate and independent suit, 2 ® or of an eq¬ 
uitable proceeding.2® The object of such statutes 
is to give to the claimant of property seized under 
process of law a summary method of asserting his 
title or right of possession, without a resort to an 


11 . MJnn.—Kiewel v. Tanner. 117 N, 
W. 231. 106 Minn. 50. 26 L..R.A., 
N.S.. 772. 

23 C.J. p 687 note 98. 

la. Iowa.—^Headln^ton v. Langland, 
21 X.W. 650, 65 Iowa 276. 

13. Iowa.—Mitchell v. McLeod. 104 
N.W. 349. 127 Iowa 733. 

14. Iowa.—Mitchell v. McLeod, su¬ 
pra. 

15. Iowa.—Shaw v. Tyrrell, 105 N. 
W. 1006, 129 Iowa 556. 

23 C.J. p 587 note 3. 

10. N.T.—Olcott V. Frasier, 5 Hill 
662. 

17. Iowa,—Mitchell v. McLeod, 104 
N.W. 849, 127 Iowa 733. 

18. Mo.—State v. Johnson, 1 Mo. 
App. 219. 

19. Mont.—Tank v. Bordeaux, 68 P. 
42, 23 Mont. 205, 75 Am.S.R. 622. 

aOi Iowa.—Murray v. Thiessen, 87 
N.W. 672, 114 Iowa 667. 

81. Iowa.—Peterman v. Jones, 63 N. 
W. 838. 94 Iowa 691. 


88. Ind.—Stroup v. Myers, App.. 21 
N.E.2d 76. 

83. Cal.—Wilson v. Dunbar, 97 P.2d 
262. 36 Cal.App.2d 144—Peterson v. 
Groosbeck, 64 P.2d 495, 20 Cal.App. 
2d Supp. 763. 

Fla,—Kent v. Polk Grocery Co., 179 
So. 136, 131 Fla. 139. 

Ga.—A. J. Evans Marketing Agency 
V. Federated Fruit & Vegetable 
Growers, 152 S.B. 49, 170 Ga. 30— 
Rowland v. Gregg, 60 S.E. 949, 122 
Ga. 819. 

Tex.—Merrill v. Dunn, Civ.App., 140 
S.W.2d 320, error dismissed Judg¬ 
ment correct. 

23 C.J. p 683 note 10. 

Za Xioulslaiia the opposition of a 
third person, claiming the ownership 
and possession of property seized 
under execution, is a petitory action. 
—Moulton V. Southern Sawmill Co., 
57 So. 934, 130 La. 299. 

84. Cal.—Peterson v. Groesbeck, 64 
P.2d 496, 20 CaLApp.2d Supp. 753— 
Misrach v. Llederman, 58 P.2d 746, 
14 Cal.App.2d Supp. 767. 

Orsdltor*s Mil la squity 
Measured by the relief the hearing i 
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affords the Judgment creditor, a 
third party claim proceeding re¬ 
sembles, although it is not, a credi¬ 
tor’s bill In equity.—Misrach v. 
Liederman, supra. 

Bsplsria actioa 

A third party claim proceeding, 
from the viewpoint of the third 
party claimant, has some of the 
characteristics of an action in re¬ 
plevin, but is not a replevin action. 
—Misrach v. Liederman. supra. 

9B. Cal.—Wilson v. Dunbar. 97 P.2d 
262, 36 Cal.App.2d 144. 

86. Cal.—^Wilson v. Dunbar, supra 
—Peterson v. Groesbeck, 64 P.2d 
495. 20 Cal.App.2d Supp. 753. 

87. Cal.—Misrach v. Liederman, 68 
P.2d 746, 14 Cal.App2d Supp. 757. 

8a Fla.—Kent v. Polk Grocery Co., 
179 So. 136, 131 Fla. 139. 

89. Ga.—Carter v. Moody, 129 S.BL 
163, 160 Ga. 849—Douglas v. Jen¬ 
kins, 91 S.E. 49, 146 Qa. 841—^Hol- 
linshead v. Woodward, 67 S.EL 79, 
128 Ga. 7. 

23 C.J. P 683 note 12. 
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ordinary suit' for a recovery of the property or its 
value.3® 

Effect on other remedies. The remedy given by 
such a statute is cumulative merely, and does not 
take from the claimant his right to assert title ei¬ 
ther at common law^i or in equity.82 Where, how¬ 
ever, an election of remedy has once been made, 
the claimant will be bound thereby.33 In cases 
where the statutory remedy is inapplicable, the 
claimant is necessarily remitted to such other rem¬ 
edies as the law affords.*^ 

In a proper case the aid of equity may be invoked 
by the execution creditor as well as by the claim¬ 
ant hut while a claimant may .file equitable pro¬ 
ceedings in aid of his claim, and may make such 
allegations therein as he deems necessary to show 
that in equity his claim of title is superior to the 
judgment levied on the property claimed,^® he 
should not be allowed to stop the trial of a claim 
case in order to foreclose a mortgage and thereby 
obtain a judgment which would be superior to the 
judgment levied on the land.37 Where a plaintiff 
in execution must litigate the same question with 
each of several claimants, and afterward the claim¬ 
ants must seek an adjustment among themselves, a 
court of equity may, on petition of one claimant 
against all other claimants, adjust all the contro¬ 
versies in one proceeding but a court of equity 
will not interpose for the purpose of consolidating 
a claim case involving particular property with an¬ 


other controversy between the same parties rela¬ 
tive to the proceeds arising from the sale of other 
property under an execution.®* 

Property to which statute applicable. In some 
states it is held that the statutory remedy applies 
only to personal property,^® hut another statute has 
been held to apply to both personalty and realty.^ i 

Status of parties. Under some statutes the ex¬ 
ecution creditor is regarded as the plaintiff and the 
claimant as the defendant.^® 

Retroactive operation of statutes. A statutory 
remedy has been held not retroactive.^® 

b. Sheriffs Interpleader 

In the abeenea of etatutory authorization, authorltfea 
differ at to whether an offleer may interplead adveree 
claimante to property levied on under execution. Under 
Pennsylvania statutes, the sheriff or claimant may apply 
for a rule for an Interpleader, on the return of which the 
court makes a preliminary inquiry into the good faith of 
the claims; If a case appears to be clearly within the 
statute, an issue is a matter of right, but otherwise 
the court may In Its discretion deny an Issue; where 
an issue Is granted the subsequent procedure should 
conform to the statutes and rules of court. 

In the absence of statutory authorization, it has 
been held that the officer cannot, by bill of inter¬ 
pleader, compel adverse claimants to litigate the 
title in a suit between themselves but other au¬ 
thority opposes this view,^® 

In Pennsylvania the statutory mode of procedure 
to determine claims to property taken in execution 


30. Tex.—^White v. Jacobs, 1 S.W. 

344, 66 Tex. 462. 

23 C.J. p 683 note 11. 

Tho pzoceodlngr aids sxooutioa 
from the viewpoint of the execution 
creditor.—Peterson v. Oroesbeck, 64 
P.2d 496, 20 Cal.App.2d Supp. 763— 
Misrach v. Liederman, 68 P.2d 746, 
14 Cal.App.2d Supp. 757. 

81. Cal.—Hawi Mill & Plantation 
Co. V. Leland, 206 P. 485, 56 Cal. 
App. 224. 

Md.—Frantz v. Lane, 182 A. 337. 338, 
169 Md. 703, citing: Corpus Juris. 
Mo.—State ex rel. American Asphalt 
Roof Corporation v. Trimble, 44 S. 
W.2d 1103, 329 Mo. 496. 

Pa.—Morris Lumber Co. v. Harrlng:- 
ton, 12 Pa.Dist. & Co. 498. 

23 C.J. p 683 note 18. 

80. Wash.—Sheffield Co. v. R. Hoe 
d; Co., 23 P.2d 876, 173 Wash. 489. 
28 C.J. P 684 note 19. 

Injunction see supra §( 151-163. 

Xu Texas 

*ln a suit Involving: only the issue 
as to the ownership of personal 
property, taken by writs of execu¬ 
tion, attachment, or other like writs, 
considered of itself and standing 
alone, a statutory remedy is exclu¬ 


sive, but, where the taking: of per¬ 
sonal property by such writs is at¬ 
tended by circumstances that are, or 
may be, prejudicial to the claimant, 
for which he has no sperifle statu¬ 
tory remedy, but is left exclusively 
to a common-law action for dam¬ 
ages, then the statute . . mak¬ 

ing the principles and practice of 
equity applicable is not in conflict 
with the statutory remedy.”—Ber- 
wald's, Inc. v. Brown, Civ.App., 69 S. 
W.2d 221, 222. 

88. Mo.—Kesse v. Wilson, 119 S.W. 

508, 139 Mo.App. 1. 

23 C.J. p 684 note 20. 

84. Tex.—Berwald’s, Inc. v. Brown, 
Civ.App., 69 S.W.2d 221. 

23 C.J. p 584 note 21. 

86. Ga.—Sattes & Wimer Lumber 
Co. V. Hales, 75 S.E. 898, 11 Ga. 
App. 669. 

Who may institute proceedings gen¬ 
erally see infra S X70. 

86b Ga.—Cabot v. Armstrong, 28 S. 
E. 123, 100 Ga. 488. 

87. Ga.—Cabot v. Armstrong, supra. 

38. Ga.—Chamblee v. Atlantic 
Brewing, etc., Co., 62 S.E. 1082, 181 
Ga. 654. 1 


38. Ga.—Cochran v. Waits, Johnson 
& Co., 56 S.E. 241, 127 Ga. 93. 

40. Cal.—First Nat. Bank v. Kins- 
low, 65 P.2d 796, 8 Cal.2d 339— 
Yokohama Specie Hank v. S. iCita- 
saki, App., 117 r.2d 398. 

Miss.—LefTel v. Miller, 7 So. 324. 

23 C.J. p 585 note 48. 

“Bights and OTsdits” held within a 
statute providing for summary trial 
by jury of claims by third parties to 
“goods and chattels” levied on.— 
Moran v. Joyce, 18 A.2d 708. 126 N. 
J.Law 668, affirmed Joyce v. Moran, 
23 A.2d 396, 127 N.J.Law 662. 

41. Kan.—Bennett v. Wolverton, 24 
Kan. 284. 

40. Ala.—Donald v. S. S. Howze Mo¬ 
tor Co., 115 So. 221, 22 Ala.App. 
282, certiorari denied 115 So. 223, 
217 Ala. 225—Keller v. Ray Motor 
Co., 114 So. 422, 22 Ala.App. 262. 
Ga.—Griffin v. Securities Investment 
Co., 192 S.E. 909, 184 Ga. 692. 

43. Ala.—Snedlker v. Boyleston, 4 
So. 33, 83 Ala. 408. 

44. N.T.—Shaw v. Coster, 8 Paige 
839, 35 Am.D. 690. 

46. Va.—Baird v. Rice, 1 Call. 18, 
6 Va. 18, 1 Am.D. 497. 
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is by interpleader whereby, on claim being made, 
the sheriff or claimant may apply to the court for 
a rule on the interested parties to appear before 
the court, contest their respective rights, and abide 
the further order of the court.^® Such statutes 
were originated for the relief of the sheriff and 
similar officers,and when the sheriff complies 
with their requirements, he is relieved of liabil* 
ity;^* but the interests of other parties are pro¬ 
tected also.^® These statutes differ from the claim 
statutes in other jurisdictions in that the initiative 
may be taken by the officer.®® It is not imperative 
on him to ask an issue, and in clear cases he should 
not demand it,®i unless the statute in force at the 
time is deemed to be mandatory on him, and to 
require him to ask an issue in all cases where he 
has notice that goods which have been levied on 
by him belong to any person other than defendant 
in the writ.®2 Actual levy is not necessary.®^ 

On the petition for a rule, a full inventory of the 
property should be made by the officer and annexed 
to the petition with the claimant’s affidavit.®^ An 
appraisement ordered by the sheriff and made with¬ 
out notice cither to the claimant or to the execution 


creditor will be set aside;®® but if a party to be 
affected by such appraisement has been given the 
opportunity to be present when the valuation is to 
be made, and is either then heard or does not ap¬ 
pear, it will be set aside only for fraud, miscon¬ 
duct, or some kindred cause.®® 

Unqualified and absolute ownership of the prop¬ 
erty has been required, in a sheriff's interpleader, 
in order to dispute^hc title of the defendant in the 
execution as against an execution creditor.®^ It 
has been held that an interpleader should not be 
awarded to try the title to a leasehold estate,®® and 
that it is not ground for interpleader that the goods 
are mortgaged or pledged to a third person;®® nor 
will an interpleader be awarded to try the title to 
goods acquired after the levy.®® A tenant by the 
entirety has a claim cognizable in a sheriff's inter¬ 
pleader where property so owned has been levied 
on as belonging to the other tenant by the entire¬ 
ty, even where the other tenant is not joined in the 
interpleader.®! 

The claimant should file an answer to the rule 
for an interpleader within the time®® and in the 


M. Pa.—Bain v. Funk, 61 Pa. 185 
—Zeldin v. George Hess Co., 189 
A. 729, 125 Pa.Super. 87—Welsch 
v. Groflsman, 25 Pa.Dist. & Co. 394 
—Troutman v. Wagner, 19 Pa.I>ist. 
& Co. 600—Ickes V. Brechbill, 18 
Pa.Dist. & Co. 167—Morris I.ium- 
ber Co. v. Harrington, 12 Pa.Dist. 
& Co. 498—U. S. V, Kemmerer, 19 
Liehlgh Co.L.J. 301, 10 Som.Lieg.J. 
389. 

23 C.J. p 584 note 27. 

Affidavit of claim see infra f 175. 
Notice or demand see infra § 181. 

Bona flda claim, but no affidavit, rs- 
gnlrsd 

Pa.—Waterman v. Langdon, 16 Phila. 

211 . 

Pnblle policy does not deny the 
claimant a trial of her title where 
a husband conducts a business, and 
execution against him is levied on 
wines, liquors, and cigars on the 
premises, and the wife of defendant 
claims certain of the liquors and ci¬ 
gars which she had purchased sub¬ 
sequent to the creation of the hus¬ 
band's debt to the plaintiff in the 
execution.—Saba v. McElwaine, 57 
Pa.Super. 369. 

47. Po.—Maurer v. Sheafer, 9 A. 
869, 116 Pa. 339—Lamberton Nat. 
Bank of Franklin v. Kineston, 174 
A. 622, 114 Pa.Super. 866—Trout¬ 
man v. Wagner, 19 Pa.Dist. & Co. 
600—Morris Lumber Co. v. Har¬ 
rington, 12 Pa.Dist. & Co. 498— 
Waterman v. Langdon, 16 Phila. 
211. 

23 ax p 584 note 23. 


4& Pa.—Liquid Carbonic Co. v. 
Shuster Gormley Co., 64 Pa.Super. 
74. 

49. Pa.—Zeldin v, George Hess Co., 
189 A. 729, 125 Pa.Super. 87—Meek¬ 
er V. Sedgwick, 35 Pa.Co. 65. 

Bights of parties panunouat 

While the interpleader act is in 
large measure intended for the pro¬ 
tection of the sheriff, after the issue 
18 ordered to be framed the rights 
of the respective parties become 
paramount.—Hertzog v. Porry, 21 
Pa Dist. & Co. 691, 44 Lanc.L.Rev. 
303. 

50. Pa.—Bain v. Funk, 61 Pa. 185. 

51. Pa.—Bank v. Allen, 1 Del.Co. 
277. 

52. Pa.—Meyer v. Jeske, 8 Pa.Dlst. 
239. 

53. Pa.—Phillips y. Reagan, 75 Pa. 
381. 

54. Pa.—Bank v. Allen, 1 Del.Co. 
277. 

rallnrs to pay fsss as abaadomnsat 
of claim 

Claimant's failure to pay sheriff 
appraisement and official fees at 
time of presenting claim for goods 
levied on under fieri facias does not 
amount to abandonment of claim and 
require discharge of rule for inter¬ 
pleader issue as to ownership of 
goods.—Breyer Ice Cream Co. v. 
Rudley, 171 A. 96, 111 Pa.Buper. 604. 

55. Pa.—Northampton Trust Co. v. 
Ernest-Welner Co., 28 Pa.Di8t. 595. 
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55. Pa.—Northampton Trust Co. v. 
Brnest-Weiner Co., supra. 

57. Pa.—Faust v. Stevens, 18 ra.Co. 
14. 

58. Pa.—Maurer v. Sheafer, 9 A. 
869, 116 Pa. 339. 

23 C.J. p 585 note 49. 

59. Pa.—Manning v. Boothe, 14 Pa, 
Co. 95. 

33 C.J. p 585 note 50. 

60. Pa.—Rodgers v. Douglass, 9 
Wkly.N.C. 191. 

Institution of claim proceedings by 
subsequent purchaser see infra 9 
170. 

61. Pa.—Bruzas v. Sellersvllle Nat. 
Bank, 16 Pa.Dist. & Co. 134. 

68 . Pa,—Amerith, Inc. v. Medoff, 17 
Pa.Dial. & Co. 82. 

Fsnalty not prescribed 
Where no time for filing the an¬ 
swer is fixed hy the statute and the 
rules of court prescribe no penalty 
for failure to file it on the return 
day of the rule for an interpleader, 
the court may allow a subsequent 
filing unless the execution plaintiff 
moves to discharge the rule for an 
interpleader.—Lukac v. Morris, 22 
Pa.Disl. & Co. 449. 
under prior statutes 

(1) The rule for Interpleader, was 
discharged on failure of the claim¬ 
ant to file his answer within the 
time prescribed by the rules of 
court.—Strouse v. Bard, 8 Pa.Super. 
48. 
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form** prescribed by rules of court. 

Successive interpleaders arc not allowed.** 

The same principles which govern the disposition 
of a rule to interplead should control in dispos¬ 
ing of a rule to intervene in an interpleader.** 

In general, the granting or refusing of an issue 
is largely a matter within "the discretion of the 
court,** and will not be set aside except for a clear 
abuse ;*7 but there are certain fundamental and 
well settled principles on which such questions 
should be determined.** Where a case is clearly 
within the statutes, an interpleader is a matter of 
right, not of grace.** Where the claimant files a 
sufficient answer and the plaintiff in the execution 
files a reply specifically agreeing that the interplead¬ 
er be granted, the rule may be made absolute ;70 
but, where two claims are in the sheriff’s hands at 
the same time, priority of right cannot be given to 
one by reason of the fact that the sheriff’s rule for 
interpleader regarding it was first made absolute.^i 
There should be a preliminary inquiry by the court 
on the return of the rule to show cause,^* and on 
this inquiry the court is not to inquire into the 
merits of the respective claims further than to see 
that they arc not merely colorable or fraudulent 
or collusive.7* If the facts are undisputed, and 


the inferences to be deduced therefrom clear and 
unconilicting, the question of title becomes one of 
law and is to be passed on by the court.7* On the 
other hand, if the facts are disputed, the parties 
are entitled to an issue and if claimant’s evi¬ 
dence is undisputed, and shows a prima facie title 
in him, the rule should not be discharged, but he is 
at least entitled to an issue.^* If the claimant fails 
to produce evidence sufficient to warrant the sub¬ 
mission of the question of his ownership to a jury, 
the issue should be refused, and the sheriff directed 
to proceed on his writ;'^^ and if the execution cred¬ 
itor fails to produce any evidence which would be 
sufficient to warrant the submission to the jury of 
the question of the ownership of the goods by the 
execution debtor, or that they were fraudulently 
sold or disposed of, then the court is not required 
to submit to an abuse of its process, or to impose 
on the claimant the burden of a useless litigation, 
and may refuse an issue and order the sheriff to 
surrender the custody of the goods.*^* So, where 
the answer of the claimant sets forth a bill of sale, 
but fails to state whether it was delivered before 
or after the issuing of the execution, or whether 
possession was ever given, it is not an abuse of 
discretion to refuse an issue.^* Either the claim- 


(2) Where a rule of court provid¬ 
ing for the discharge of the rule for 
Interpleader on default of the claim¬ 
ant in filing his answer was not self¬ 
executing, the execution plaintiff 
was required to proceed by motion 
in order to obtain the discharge.— 
Liukac V. Morris, 22 Pa.Dist. & Co. 
449. 

(3) Where a statute provided that 
the rule for an Interpleader be made 
absolute on the failure of the inter¬ 
ested parties to file sufficient excep¬ 
tions, the court would dismiss ex¬ 
ceptions filed subsequent to the time 
the rule became absolute.—^Warfel v. 
McBarron, 9 Pa.Dist. & Co. 766, 18 
DehCo. 181. 

(4) In the absence of specific pro¬ 
vision of statute or rule of court, 
the rule was made absolute on the 
failure of the parties to answer.— 
Meyer v. Jeske, 8 Pa.Dist. 239. 

63. Pa.—Callahan v. Automobile 

Banking Corporation, 27 Pa.Dist. 
ft Co. 717. 

6i. Pa.—Fyan v. Brown, 11 Pa.Dist. 
106, 26 Pa.Co. 640. 

65. Pa.—Epstein v. Bush, 31 Pa.Co. 
611. 

66 . Pa.—^Hom v. Devling, 173 A. 
284, 315 Pa. 496—^Morris tiumber 
Co. v. Harrington, 12 Pa.DiBt. & Co. 
498. 

28 C.J. p 685 note 64. 


f 67. Pa.—Horn v. Devling, 173 A. 

284, 315 Pa. 495. 

Ormatiair held aot abass 
Pa.—Horn v. Devling, supra. 

68 . Pa.—Book V. Day, 41 A. 998, 189 
Pa. 44. 

66 . Pa.—Reigers Appeal, 1 Walk. 72 
—Lamberton Nat. Bank of Frank¬ 
lin V. Kineston, 174 A. 622, 114 Pa. 
Super. 365—Breyer Ice Cream Co. 
y. Rudley, 171 A. 96, 111 Pa.Super. 
604—Troutman v. Wagner, 19 Pa. 
Dist. ft Co. 600—Morris Lumber 
Co. V. Harrington, 12 Pa.Dist. ft 
Co. 498. 

Dlrsetloa to prothoaotavy 
A sheriff, on merely filing his pe¬ 
tition, may direct the prothonotary 
by prsecipe to enter the rule, in the 
absence of other statutory provi¬ 
sion.—Troutman v. Wagner, 19 Pa. 
Dist. ft Co. 600. 

7a Pa.—Hun Shoe Company. Inc. v. 

Silverman, 22 Pa.Dist ft Co. 396. 
71. Pa.—J. B. Van Sciver Co. v. 
New Irving Hotel, 148 A. 618, 298 
Pa. 463. 

78. Pa.—Morris Lumber Co. v. Har¬ 
rington, 12 Pa.Dist. ft Co. 498. 

23 C.J. p 585 note 67. 

Oa hsailBir ssosptloBa sa parts, 
court on its own motion will pass on 
admissibility of evidence offered 
solely by exceptant and may con¬ 
sider improperly rejected evidence in 
finally disposing of the rule.—^Morris 
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Lumber Co. v. Harrington, 12 Pa. 
Diet, ft Co. 601. 

73. Pa.—Lamberton Nat. Bank of 
Franklin v. Kineston, 174 A. 622, 
114 Pa.Super. 366—Morris Lumber 
Co. v. Harrington, 12 Pa.DiBt. ft 
Co. 498. 

23 C.J. p 586 note 58. 

74. Pa.—Lamberton Nat. Bank of 
Franklin v. Kineston. 174 A. 622. 
114 Pa.Super. 366—Morris Lum¬ 
ber Co. V. Harrington. 12 Pa.Dist. 
ft Co. 601—Morris Lumber Co. v. 
Harrington, 12 Pa.Dist ft Co. 498. 

23 C.J. p 586 note 69. 

76. Pa.—^Lamberton Nat. Bank of 
Franklin v. Kineston. 174 A. 622, 
114 Pa.Super. 365—Carpenter ft 
Pierce Co. v. Roth well. 88 Pa. 
Super. 346—Morris Lumber Co. v. 
Harrington, 12 Pa.Dist. ft Co. 498. 

23 C.J. p 585 note 60. 

7a Pa.—Breyer Ice Cream Co. v. 
Rudley, 171 A. 96, 111 Pa.£uper. 
604. 

23 C.J. p 686 note 61. 

77. Pa.—Carpenter ft Pierce Co. v. 
Roth well, 88 Pa. Super. 346—Com¬ 
monwealth v. Burns, 14 Pa.Super. 
248—^Ickes v. Brechbill, 18 Pa.Dist. 
ft Co. 167. 

7a Pa.—Commonwealth v. Burns, 
14 Pa.Super. 248—Morris Lumber 
Co. V. Harrington, 12 Pa.Dist ft 
Co. 601. 

7a Pa.—Berger v. Juergen, 7 Pa 
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ant ,or execution creditor may have the issue 
framed, and the t>rothonotary may make docket 
entries thereof without any special order of the 
court.80 On the rule becoming absolute, the claim¬ 
ant should file a statement of claim in conformity 
with the statute and the rules of court of the par¬ 
ticular forum,even though an issue has not been 
framed.82 The execution creditor should file an 
affidavit of defense containing the averments rc- 
' quired by statute.®^ On the failure of a party to 
file a sufficient statement or affidavit at the re¬ 
quired time, his opponent may move for judgment 
of non prosequitur.84 

An amendment of an affidavit of claim may be 
permitted on the hearing of the rule, but not after¬ 
ward;*® and it has been held that, after the giving 
of a bond, the claimant cannot amend his state¬ 
ment of claim by withdrawing his claim to part 
of the property.®* 

English and Canadian decisions under similar 
statutes are summarized in 23 CJ. p 584 note 27-p 
585 note 70. 

c. Sheriff’s Jury 

In tome Jurlsdictiont, the therffT may, on claim being 
made, Impanel a Jury to determine the ownership of prop¬ 
erty levied on, even against the objection of claimant. 
Such proceedings are not Judicial, are not conclusive on 
the parties, and do not, apart from statute, protect the 
officer in a suit by the claimant. 

In some jurisdictions the sheriff, on claim being 
made, may impanel a jury to determine the owner¬ 


ship of the property levied on.*^ Such an inquiry 
is authorized only when there has been a taking of 
personal property under a writ of execution reg¬ 
ularly issued at the suit of a plaintiff against a de¬ 
fendant,®* and a claim has been interposed by a 
third person.*® The sheriff need not wait, before 
instituting the proceeding, until a jury is demanded 
by claimant;*® he may summon a jury even against 
the objection of claiqiant.®! 

Such proceedings, not being judicial in their 
nature,®® are never conclusive on the parties, and 
are at best merely a method whereby the sheriff 
seeks to avoid the danger of trespassing upon the 
property of a stranger;®* generally the only ef¬ 
fect of a verdict in favor of claimant is to require 
the execution creditor to furnish the officer a suf¬ 
ficient indemnity bond,®^ or, on failure of the cred¬ 
itor to give such bond, to justify the officer in de¬ 
livering the property to the claimant.®® A verdict 
against the claimant is no protection to the officer 
in a suit brought against him by the claimant,®® 
except where the statute so provides.®^ 

§ 170. Who May Institute 

A claimant mutt have a superior right to the property 
to Institute a claim proceeding, and any Interest which 
renders the property not subject to the levy or is incon¬ 
sistent with the execution creditor's right to proceed In 
selling it will support a claim. An equitable title or right 
may be sufficient. The claimant need not be in posses¬ 
sion, but must have a right thereto. 

A third person claimant of property levied on 
under execution must be one having a superior right 


Super. 388. 42 Wkly.N.C. 198— 

Brown v. Cohen, 44 Pa.Co. 589. 

80l Pa.—Hortso*? v. Porry. 21 Pa. 
Diet. & Co. 691, 44 Lanc.Li.Rev. 3U3. 

81. Pa.—Hun Shoe Company, Inc. v. 
Silverman, 22 l»a.Dist. & Co. 396— 
Provost V. Alfireo, 8 Pa.Dist. 617, 22 
Pa.Co. 592. 

Pleadlngrs on trial of issue erenerally 
sec infra S 183. 

VO default before ml# absolute 

Until the sherifT's rule is made 
absolute, the claimant cannot be 
considered in default for failure 
to file a statement of title.—Zeldin 
V. George Hess Co., 189 A. 729, 125 
Pa.Super. 87. 

Bzteoaioa of time denied 
Pa.—Mull V. Snyder, 17 Pa.Dist. & 
Co. 140, 5 Som.Leg.J. 310. 

A prior atatnt# was held merely 
directory and not mandatory as to 
the time for filing a statement of 
claim, so that the court could per¬ 
mit a nunc pro tunc filing after ex¬ 
piration of the statutory tjine.— 
Barnest v. Alexander, 48 Pa.Co. 640. 

88. Pa.—Hertzog v. Porry, 21 Pa. 
Dint A Co. 691, 44 Lianc.Li.Rev. 308. 


83. Pa.—Scalamonti v. Stoehr A 
Flster, 27 PfiuDlst. & Co. 666. 

AilLdavlt held suAolent 
Pa.—Doll V. Crooks, 20 ra.Dist. & 
Co. 168. 

84. Pa.—Hertzog v. Porry, 21 Pa, 
Dlst. & Co. 691, 44 LAnc.L,.Rev. 303. 

Notice of motion 

Service of the rule for an inter¬ 
pleader issue and of a rule to file a 
statement of title was sufficient no¬ 
tice to the claimants on an execution 
creditor’s motion for Judgment of 
non prosequitur.—^Hertzog v. Porry, 
supra. 

85. PR. —Leedom v. Zierfuss, 3 Del. 
Co. 129. 


86. Pa,—BrJeker v. 
Super. 474. 

23 C.J. p 690 note 87. 

Doyle, 

64 Pa. 

87. Or.—Taliman v. 

387, 133 Or. 807. 

23 C.J. p 686 note 71. 

Havill, 

291 P. 

88. III.—Mason v. 
Bank, 1 III. 183. 

Illinois 

State 

88. Ill.—Mason v. 
Bank, supra. 

Illinois 

State 
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90. Ky.—Philips v. Harriss, 3 J.J. 
Marsh. 122, 19 Am.P. 166. 

Or.—Vulcan Iron Works v. Edwards. 
36 r. 22, 39 P. 403, 27 Or. 663. 

91. Or.—^Vulcan Iron Works v. Ed¬ 
wards, supra. 

98. Or.—Taliman v. Havill, 291 P. 
387. 389, 133 Or. 307, citing Cozpns 
Juris. 

23 C.J. p 586 note 76. 

93. Or.—Tallinan v. Havill, 291 P. 
387, 133 Or. 307. 

23 C.J. p 586 note 77. 

94. N.Y.—Long Island Tinsmith 
Supply Corporation v. John H. 
Ramberg & Son. 16 N.Y.S.2d 159, 
172 Misc. 158. 

23 C.J. p 686 note 78. 

96. N.Y.—Long Island Tinsmith 
Supply Corporation v. John H. 
Kaniberg & Son. supra. 

N.n.—Pfeifer v. Hatton, 116 N.W. 

191, 17 N.D. 99, 138 Am.S.R. 698. 
98. Cal.—Sheldon v. Loomis. 28 Cal. 
122 . 

23 C.J. p 686 note 80. 

97. Or.—Taliman v. Havill, 291 P. 
887. 133 Or. 307. 

23 C.J, p 586 note 81. 
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to the property,®* and hence one who bought the 
property after it was levied on cannot resort to 
this remedy.®® Claimant’s title may be legal^ or 
equitable.® While an uninterested person cannot 
interpose and maintain a statutory claim on the 
levy of an execution,® it is not essential that the 
claimant have absolute title in order to show a ba¬ 
sis or standing in court as claimant any interest 
which renders the property not subject to the levy¬ 
ing fieri facias, or which is inconsistent with the 
execution creditor’s right to pfoceed in selling the 
property, will support a claim.® An agent who has 
no interest in the property cannot interpose a claim 
in his own name for the purpose of protecting his 
principal.® A mortgagee having rights prior to the 
judgment creditor cannot interpose a claim so as 


to prevent any sale at all.*^ 

Right and necessity of possession. In any event, 
the title must be accompanied by the right to the 
possession or control of the property;* so persons 
having estates in the property, but who are not en¬ 
titled to immediate possession, cannot interpose a 
claim.® However, the claimant need not be in pos- 
session,!® provided he has a right to immediate 
possession,nor need the sheriff take possession 
under the levy;!® it is enough that one’s posses¬ 
sion is disturbed or that he has been deprived of 
the exercise of his right to possession.!® How¬ 
ever, under at least one statute a lienor has the 
right to interpose a claim regardless of possession 
or the right to possession.!^ A pledgee is entitled 
to the remedy only where the officer takes posses- 


08. Ala.—Sewell v. Farmers' & 
Merchants* Bank. 96 So. 197, 209 
Ala. 416. 

Fla.—Stansel v. Rountree. 26 So. 277» 
40 Fla. 428. 

Oa.—^A. J. Evans Marketing Agency 

V. Federated Fruit & Vegetable 
Growers. 152 S.E. 49. 170 Ga. 30— 
Rowland v. Gregg, 60 S.E. 949, 122 
Ga. 819—Bull v. Johnson, 12 S.E. 2d 
96, 63 Ga.App. 760—Nolley v. El¬ 
liott, 178 S.E. 309, 60 Ga.App. 382 
—H. B. Ehrlich & Co. v. King, 131 

S.E. 624, 34 Ga.App. 787. 

Ill.—Osborn v. Albers. 4 N.E.2d 396, 
286 IlLApp. 624, reversed on other 
grounds 7 N.E 2d 447, 366 Ill. 631. 
La.—Gandy v. People’s State Bank, 
App., 152 So. 353. 

Wash.—Simon v. Olympic Securities 
Co., 226 P. 1019, 130 Wash. 247. 

28 C.J. p 687 note 14. 

Interpleader by sheriff see supra fi 
169. 

Parties see infra f 180. 

A 01alaMUi.t who lent xnoBey to an 
•zooatloa dohtor to pay title reten¬ 
tion notes given for property levied 
on has no title to such property as 
against the execution creditor.— 
Blanchard, Humber & Co. v. Hagan 
Gas Engine & Mfg. Co., 106 S.E. 604, 
26 Ga.App. 638. 

99. Ga.—R. L. Dearlso & Co. v. 
Lawrence, 60 S.E. 330, 3 Ga.App. 
680. 

23 C.J. p 687 note 16. 

1. Ala.—Alford v. Colson, 8 Ala. 

660 . 

Tex.—^Parker v. Portis, 14 Tex. 166. 

Mortgageo 

Ala.—Brantley & Crowley v. Fort De¬ 
posit Bank, 142 So, 64, 226 Ala. 19. 

a. Ill.—Citizens* State Bank of 

Manteno v. Senesac, 267 llLApp. 
288. 

Mo.—^Langford v. Fanning, App., 7 S. 

W. 2d 726, 728, citing Oorpnz gnxlB. 
88 C.J. p 687 note 18. 


■qnltahle title and possession of 
property 

Cal.—Maryland Casualty Co. v. Holl- 
man, 280 P. 1034, 100 Cal.App. 669. 
Claim based on seonrity deed 
Ga.—Penn Mut. Life Ins. Co. v. 
Troup. 170 S.E. 369, 177 Ga. 456. 
An eziatiBg equitable title is neo- 
essary, and one which can only be 
established and enforced in a court 
of equity is insufficient.—Rea v. 
Keller, 112 So. 211, 216 Ala. 672. 

Za Zionislana 

(1) The claimant must own or 
have a privilege on the property.— 
Boubede v. Aymes, 29 La.Ann. 274— 
23 C.J. p 687 note 18 [e]. 

(2) The owner of articles seized in 
possession of another under a writ 
of fieri facias has no lien and privi¬ 
lege thereon, but is entitled either to 
possession thereof or to lien there¬ 
on as vendor,—Faber v. Gondrella, 
App., 4 So.2d 246. 

3. Ga.—Chattooga County Bank v. 
Selman, 173 S.E. 465, 48 Ga.App. 
488—Greenway v. Reese, 139 S.E. 
368, 37 Ga.App. 201. 

23 C.J. p 588 note 20. 

4b Ga.—Butler v. La Grange Bank¬ 
ing & Triffit Co., 170 S.E. 918, 177 
Ga. 714—Wheeler v. Martin, 88 S. 
E. 961. 146 Ga. 164—Chattooga 

County Bank v. Selman, 173 S.E. 
466. 48 Ga.App. 488. 

Ill.—Grimsley v. Klein, 2 Ill. 343. 
Wash.—Simon v. Olympic Securities 
Co., 226 P. 1019, 130 Wash. 247. 

6. Ga.—Butler v. La Grange Bank¬ 
ing & Trust Co., 170 S.E. 918, 177 
Ga. 714—Wheeler v. Martin, 88 S. 
E. 961, 146 Ga. 164—Bull v. John¬ 
son, 12 S.E.2d 96, 63 Ga.App. 760— 
Chattooga County Bank v. Selman, 
173 S.E. 466, 48 Ga.App. 488. 
Vvaotlonal latarszt 

(1) A fractional interest in the 
property is sufficient.—^H. B. Ehrlich 
& Co. v. King, 131 S.E. 624, 34 Ga. 
App. 787. 


(2) A right to a portion of the 
crops grown on land, given to a 
wife and minor son, is a sufficient 
basis for a claim.—Pritchett v. Bag- 
by, 169 S.E. 211, 46 Ga.App. 772. 
Chraatse's oblldrsa without rsmaiiu 
der 

Where, under a deed by father to 
son, children of grantee did not have 
a remainder interest, there was no 
error, on trial of statutory claim in¬ 
terposed by them to levy of fieri 
facias on land on behalf of grantee's 
creditors, in ordering fieri facias to 
proceed, although deed prohibited 
sale during son’s life or his chil¬ 
dren’s minority.—Kennedy v. First 
Nat. Bank. 129 S.E. 90, 160 Ga. 807. 
A Ga.—Rowland v. Gregg, 60 S.E. 
949, 122 Ga. 819—Arnoldsville 

Trading Co. v. Brotherton, 6 S.E.2d 
210, 61 Ga.App. 370. 

Right to interpose title of third 
person see infra 8 172. 

7. Oa.—^Ward v. Kennesaw Fertiliz¬ 
er Co., 66 S.E. 123, 127 Ga. 106. 

& Fla.—Stansel v. Rountree, 26 So. 
277, 40 Fla. 428. 

Wash.—Simon v. Olympic Securities 
Co., 226 P. 1019, 130 Wash. 247. 

23 C.J. p 588 note 23. 

9. Tex.—^Allen v. Russell, 19 Tex. 
87. 

23 C.J. p 688 note 24. 

A rsmsdndsrmau has no right 
where the execution debtor has a 
life estate in the land levied on.— 
American Mortg. Co. v. Hill, 18 S.E. 
426, 92 Ga. 297. 

10. Tex.—^Whlte v. Jacobs, 1 S.W. 
344, 66 Tex. 462. 

11. Tex.—Steiner v. Anderson, Civ. 
App., 130 S.W. 261. 

lA Tex.—Marsh v. Thomason, 25 S. 

W. 43, 6 Tex.Clv.App. 379. 

• 

13. Tex.—Jones v. Lawrence, Civ. 
App., 161 S.W. 684. 

14. Miss.—Thomas v. Shell, 24 So. 
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sion of the property to the exclusion of the 
pledgee.^6 

A person who is a party to the execution cannot 
interpose a claim,and hence, where an execution 
is against one person “as agent fdr” another, it 
is an execution against the agent so as to preclude 
him from filing a claim in his own right.!*^ How¬ 
ever, an execution debtor who holds title merely 
as trustee or agent may assert a claim on behalf 
of the beneficiary.!* 

Joint owners. Where property levied on belongs 
to joint owners who are not parties to the writ, one 
may interpose a claim to the property in his own 
name and rely on the joint title.^* The claimant 
cannot succeed where the other joint bwner is the 
execution debtor.^* 

Time when title existed. Want of title at the 
time of the interposition of the claim,*! although 
claimant had title at the time of the levy,** has 
been held to preclude the right to file a claim; but 
under other authority a claimant in an ordinary 
case may sustain his claim by showing title, or a 
right of possession, at the time of the levy.** 

A sale of the property hy the claimant pending 
the proceedings does not preclude the right to con¬ 
tinue the proceedings.*^ If the claimant transfers 
his title to a third person pending the proceeding, 
the transfer is valid.** 


§ 171. Rights of Claimants in General 

A claimant may under the statute be empowered to 
have property released from the levy by serving an affi¬ 
davit of claim on the officer, unless the execution creditor 
furnishes a bond. A statute permitting execution on 
property despite a fraudulent conveyance thereof doee 
not abrogate third persons’ rights to advance their clalma 
thereto. 

Under statutory provisions it has been held that 
a.third person claimant may have the property, or 
the lien created by the levying of execution, re¬ 
leased by serving the officer with an affidavit of 
claim, unless the execution creditor furnishes a 
bond to secure the claimant,*® and that a mort¬ 
gagee in possession interposing a claim when the 
levy is not confined to the judgment debtor’s equity 
in the property is entitled to hold the property until 
the execution creditor pays the mortgage debt.*^ 

A statute permitting a judgment creditor to dis¬ 
regard a fraudulent conveyance and levy execution 
on the property conveyed does not abrogate the 
rights of third persons to advance their claims to 
such property.** 

§ 172. Right to Interpose Title of Third Per¬ 
son 

A claimant cannot for the purpose of protecting the 
property show paramount title In a third person. 

The party who has the burden of proof, whether 
claimant** or execution creditor,** must recover on 


876. 76 Miss. 556~Trice v. Walker, 
15 So. 787, 71 Miss. 968. 

15. Tex.—Cleburne Nat. Bank v. 
Citizens’ Nat. Bank, 93 S.W. 209, 
41 Tex.Clv.App. 636. 

16. Cal.—Redwine v. Trowbridgre, 
279 P. 666. 99 Cal.App. 762. 

Ga.—Goolsby v. Board of Drainagre 
Com’rs of Cedar Creek Dralnagre 
Dist., 119 S.E. 644, 166 Ga. 213— 
Becker v. Truitt, 146 S.E. 654. 39 
Ga.App. 286. 

23 C.J. p 588 note 35. 
ffndgmeat in naanued name 

A person against whom Judgment 
is obtained in assumed or trade- 
name is a party to the Judgment, 
and cannot file claim to the property 
levied on.—Becker v. Truitt, 146 S. 
E. 654, 39 Ga.App. 286. 

17. Ga.—Wynn v. Irvine’s Georgia 
Music House, 34 S.E. 582, 109 Ga. 
287. 

1& N.J.—Moran v. Joyce, 18 A.2d 
708. 125 N.J.Law 658, affirmed 

Joyce V. Moran, 23 A.2d 896, 127 
N.J.Law 662. 

Tex.—Walmsley v. Hubbard, 24 Tex. 

612—Parker v. Portia, 14 Tex. 166. 

19. Pa.—Finn v. ShivC, 19 A. 489, 
184 Pa. 158. 

89 dJ. p 688 not. 46. 


Member of paxinerahlp had legal 
right to file third party claim to 
property levied on under fieri facias, 
although title was in partnership.— 
Chattooga County Bank v. Selman, 
173 S.E. 465, 48 Ga.App. 488. 

20. Pa.—Booth v. Gest, 17 Pa.Co. 
43—McDermott v. Kline, 6 Phila. 
563. 

21. Ala.—Sewell v. Farmers' A 
Merchants' Bank, 96 So. 197. 209 
Ala. 416. 

22. Ga.—Oatts v. Wilkins, 35 S.E. 
345, 110 Ga. 319—Rucker v. Wo¬ 
mack, 55 Ga. 399. 

23. Wash.—Lanham v. Longmire, 
171 P. 237, 100 Wash. 413. 

24. Ga.—Thomas v. Parker, 69 Ga. 
283. 

Wash.—Lanham v. Liongmire, 171 P. 
287, 100 Wash. 418. 

25. Ala.—Jackson v. Gewin, 9 Ala. 
114. 

26. Cal.—Mercantile Acceptance 
Corporation v. Pioneer Credit In¬ 
demnity Co., 12 P.2d 988, 124 Cal. 
App. 693—Duncan v. Superior 
Court, City and County of San 
Francisco, 286 P. 732, 104 Cal.App. 
218. 


Affidavit of claim generally see infra 
S 175. 

27. Ala.—Brantley & Crawley v. 
Fort Deposit Bank, 142 So. 54, 226 
Ala. 19. 

Ck>od faith required of mortgagee 

Pending the claim suit, a mort¬ 
gagee in possession of property lev¬ 
ied on must exercise the same good 
faith toward the execution creditor, 
in handling the property, as he 
would owe the mortgagor.—Brantley 
& Crawley v. Fort Deposit Bank, su¬ 
pra. 

2a N.Y.—Simon v. Bailey, 14 N.Y. 
S.2d 822, 172 Misc. 186. 

29. Ala.—Sewell v. Farmers' & 
Merchants’ Bank, 96 So. 197, 2G9 
Ala. 416—Donald v. S. S. Howze 
Motor Co.. 116 So. 221, 22 Ala. 
App. 282, certiorari denied 115 So. 
223, 217 Ala. 225. 

Fla.—Sarasota County v. Weeks, ISO 
So. 599, 100 Fla. 1064—Cameron & 
Barkley Co. v. LAW-Engle Co., 124 
So. 814, 98 Fla. 920. 

Ga.—Burt v. Rubley, 39 S.E. 409, 
113 Ga. 1144. 

Burden of proof see infra 8 185. 

aa Ala.—^Donald v. S. 8. Howse Mo¬ 
tor Co., 116 So. 221, 22 Ala.App. 
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the strength of his own right to the property, and 
not on the weakness or want of right of his ad¬ 
versary. Thus a claimant cannot for the purpose 
of protecting the property levied on, show para¬ 
mount title in a third person.^! 

§ 173. Attack on Judgment or Execution 

Authorities differ as to whether a claimant may at¬ 
tack the Judgment or execution. 

Under some authorities, a claimant cannot in¬ 
quire into the regularity of the judgment or execu¬ 
tion,32 but others permit him to show that it is 
void,33 or that it has been quashed and set aside.34 
So it is held that the giving of a bond by the claim- 
atnt estops him from inquiring into the validity of 
the levy, unless the writ is void on its face.38 

In Georgia, a claimant, unless he has no right 
to file a claim,33 may show that the judgment or 
execution is void or invalid ;37 he may attack an 
execution for any reason which defendant in execu¬ 


tion could urge against it at the time of the trial 
of the claim case;33 but his rights in this respect 
rise no higher than those of defendant.32 

Objections to the jurisdiction^^ q|- to process^^ 
which have been waived by the judgment debtor 
cannot be urged; nor can the claimant move to 
quash the writ or the judgment.^2 The act of fil¬ 
ing the claim will estop claimant from denying 
the sufficiency of entry of the levy.^® 

A long delay may estop claimants to attack the 
judgment.^^ 

Where a claimant claims through a judgment 
rendered in another case, plaintiff may impeach 
that judgment and prove it fraudulent.*® 

§ 174. Time for Interposing Claim 

A claimant must Institute the proceeding within the 
time, If any, prescribed by statute. A claim must be 
Interposed before a sale or other legal disposition of the 
property. 


282, certiorari denied 115 So. 223, 
217 Ala. 226. 

31. Ala.—Lokey v. Ward, 154 So. 
802, 228 Ala. 669—Sewell v. Farm¬ 
ers & Merchants Bank, 96 So. 197, 
209 Ala. 416—Brashear v. Wil¬ 
liams, 10 Ala. 630. 

Ga.—A. J, Evans Marketini? Agrency 
V. Federated Fruit & Vegetable 
Growers, 162 S.E. 49, 170 Ga. 80— 
Deloach v. My rick, 6 Ga. 410—-Bull 
V. Johnson, 12 S.E.2d 96, 63 Ga. 
App. 760—^Arnoldsville Trading Co. 
V, Brotherton, 6 S.E.2d 210, 61 Ga. 
App. 370—Chattooga County Bank 
V. Selman, 173 S.E. 465, 48 Ga.App. 
488—Rucker v. Hunt, 163 S.E. 612, 
44 Ga.App. 836—Jones v. Empire 
Furniture Co., 160 S.E. 663, 40 Ga. 
App. 656. 

23 C.J. p 589 note 49. 

Agent as claimant see supra fi 170. 
Joint ownership see supra f 170. 

32. Ill.—Fisher v. Bollman. 268 Ill. 
App. 461. 

Da.—Henderson v. Hollingsworth, 
105 So. 14, 158 La. 921—Flaspoller 
Co. V. Sless, 6 La.App. 827. 

23 C.J. p 689 note 60. 

33. Ala.—Bradford v. Haris, 44 So. 
60, 151 Ala. 669—Bradford v. Bas¬ 
sett, 44 So. 69. 161 Ala. 620—Jor¬ 
dan Bros. V. Gordon, 62 So. 1028, 
9 Ala.App. 479. 

Ala.—Brown v. Hurt, 81 Ala. 
146. 

35. Ala.—^Bradford v. Bassett, 44 
So. 59, 161 Ala. 620. 

23 C.J. p 689 note 63. 

36. Ga.—^Parker,v, Matthews, 81 S. 
E. 784, 106 Ga. 49—Zimmerman v. 
Tucker, 64 Ga. 432—Becker v. 
Truitt, 146 S.E. 664, 39 Ga.App. 


286—Green way v. Reese, 139 S.E. 
358, 37 Ga.App. 201. 

37. Ga.—Calhoun v. Williamson, 6 S. 
B.2d 41, 189 Ga. 66—Preetorius v. 
Tootle. 179 S.E. 711. 180 Ga. 668— 
Eslinger v. Herndon, 124 S.B. 169. 
900. 168 Ga. 823—Campbell v. Board 
of Drainage Com*rs of Cedar Creek 
Drainage Diet., 118 S.E. 720, 156 
Ga. 64—Beacham v. Nobles, 113 S. 
B. 6, 153 Ga, 718—Wheeler v. 

Martin. 88 S.E. 951, 145 Ga. 164— 
Irwin V. Shuford, 87 S.E. 674, 144 
Ga. 632—McCrory v. Hall, 30 S.E. 
881, 104 Ga. 666—Pearce v. Ren- 
froe, 68 Ga. 194—Smith v. Lockett, 
73 Ga. 104—Suydam v. Palmer, 63 
Ga. 546—Hines v. Kimball, 47 Ga. 
687—Becker v. Truitt, 146 S.E. 664, 
39 Ga.App. 286. 

3a Ga.—Ryals v. Widencamp, 190 
S.E. 363, 184 Ga. 190—Preetorius 
V. Tootle, 179 S.B. 711, 180 Ga. 
668—Payne v. Royal Indemnity 
Co., 147 S.E. 95, 168 Ga. 77—D. G. 
Bland Lumber Co. v. Perkins. 167 
S.E. 707, 46 Ga.App. 401—Becker 
V. Truitt, 146 S.E. 664, 89 Ga.App. 
286. 

23 C.J. p 589 note 64. 

Payment of Judgment or eseoutlon 

(1) The claimant may show that 
the judgment or execution has been 
paid.—^Preetorius v. Tootle, 179 S.E. 
711, 180 Ga. 668—Winship v. Phil¬ 
lips, 64 Ga. 237—Robinson v. Schly, 
6 Ga. 616. 

(2) However, where the claimant 
shows no title or interest in the 
property, the execution cannot be 
attacked on the ground that it has 
been paid.—^Parker v. Matthews, 81 
S.B. 784, 106 Ga. 49—Smith v. Lock¬ 
ett. 78 Ga. 104—Hines v. Kimball, 47 
Oa. 687. 


35. Ga.—Payne v. Royal Indemnity 
Co., 147 S.E. 96. 3 68 Ga. 77— 

Haynes v. Armour Fertiliser 
Works, 92 S.E. 648. 146 Ga. 832— 
Gunnin v. Carter. 131 S.E. 523, 34 
Ga.App. 788. 

Failure of defendant’s prior attaok 
on levy 

Claimant to property levied on un¬ 
der fieri facias who acquired title 
from defendant in fieri facias after 
levy and after latter had filed affida¬ 
vit of Illegality in proceeding which 
terminated adversely to him held not 
entitled to prevail on proof of same 
grounds as presented or for causes 
which existed and were known or 
in exercise of reasonable diligence 
might have been known and pre¬ 
sented in illegality proceeding.— 
Ryals V. Widencamp, 190 S.B. 863, 
184 Ga. 190. 

40 . Oa.—Collier v. Forman, 124 S. 
E. 710, 158 Ga. 768. 

41. Ga.—Young v, Germania Bav. 
Bank, 68 S.E 321, 134 Ga. 602. 

42 . Ga.—Morrison v. Anderson, 36 
S.E. 462, 111 Ga. 847. 

43. Ga.—Calhoun v, Williamson, 6 
S.E.2d 41, 189 Ga. 66. 

DssorlptloB. of property 
The levy will not be dismissed 
because the entry thereof on the 
fieri facias did not sufficiently de¬ 
scribe the property.—Hilton & Dodge 
Lumber Co. v. Clements, 88 S.E. 961, 
108 Ga. 791. 

44. Ga.—Tift V. Keaton, 2 S.E. 690. 
78 Oa. 286. 

45. Oa.—^Williams v. Martin, 7 Oa. 
877. 
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A claimant has been held entitled to begin an 
action to determine the right to property immedi¬ 
ately on the levying of execution.^® A statute may 
prescribe the time within which the claimant must 
institute the proceeding provided for,^^ and on 
his failure to do so the property will be conclu¬ 
sively presumed to be the property of the party 
in possession.^ ^ A claim is too late which is inter¬ 
posed after a sale or other legal disposition of the 
property,^® or on appeal.®® A premature trial of 
a claim will render a judgment founded thereon 
void,®^ although the fact that a claim under a deed 
of trust has been interposed before, but tried after, 
the breach of the condition entitling the trustee to 
possession will not invalidate it .®2 The mere de¬ 
livery of an execution to the sheriff will not stop 
the running of the statute of limitations in favor 
of a claimant in possession; to effect this, an ac¬ 
tual seizure is necessary.®® 


§ 175. Affidavit of Claim 

An afflclavlt of ownership or claim Is generally re¬ 
quired by statute In order to commence a claim pro¬ 
ceeding, and substantial compliance with the statute re¬ 
garding such affidavits Is sufficient. Amendment of such 
affidavits has been permitted. 

An affidavit of ownership or claim is generally 
required by statute in order to commence a stat¬ 
utory claim suit.®^ The affidavit is not a plead¬ 
ing,®® and the source or character of title set up 
therein is not binding on the affiant.®® 

A levying officer, receiving an affidavit of claim, 
may be required to return it to the proper court.®^ 
However, the mere tender of an affidavit does not 
make a claim case where the officer refuses to ac¬ 
cept and return it;®® and a filing with the clerk, 
instead of the levying officer, is insufficient.®® 

Sufficiency; signature. A substantial compliance 
with the statute with reference to the affidavit of 
claim is all that is necessary.®® Patent errors, such 


40. Cal.—Miller v. Price, P. 

1036, 103 Cal.App. 660. 

47. Kan.—Gardner v. Quick. 64 P. 

1034, 8 Kan.App. 659. 

Va.—Plelds-Watklns Co. v. Hensley, 
86 S.E. 113, 117 Va. 661. 

4a Va.—^Klser v. Hensley, 96 S.E. 
777, 123 Va, 636—Plelds-Watklns 
Co. y. Hensley, 86 S.E. 113, 117 Va. 
661. 

4a Minn.—Barry v. McGrade, 14 
Minn. 163. 

23 C.J. p 689 note 64. 

Vallura to auk for auparatu salu or 
appraiuumuat 

Where seized property was ap¬ 
praised as a whole, and sold for a 
lump sum. an intervener who claim¬ 
ed under prior attachment of part of 
such property, but who failed to 
ask for a separate sale or separate 
appraisement of property seized un¬ 
der his attachment, is not entitled 
to a preference.—Caldwell v. Laurel 
Grove Co.. 163 So. 17, 179 La. 53. 

BO. Ala.—Hawkins v. May, 12 Ala. 
673; 

51. Ala.—Johnson v. Johnson, 19 
So. 306, 108 Ala. 124. 

52. Miss.—^Dodds v. Pratt, 8 So. 167, 
64 Miss. 123. 

58. Ark.—Dodd v. McCraw, 8 Ark. 
83, 46 Am.D. 801. 

54. Ala.—Stephenson & Bernard 
Realty Co. v. Sheehan, 144 So. 370, 
26 Ala.App. 269—Drennen Co. De- I 
partment Stores v. Elrod, 101 So. 
806, 20 Ala.App. 820. 

Oeu—Commercial Credit Co. of Geor¬ 
gia V. Jones Motor Co., 167 S.R 
768, 46 Ga.App. 464. 


N.T.—Burton v. Jurgensen, 244 N.Y. 

S. 320, 138 Misc. 69. 

23 C.J. p 690 note 70. 

An agent of the olaimant may 
make the affidavit of claim.—General 
Motors Acceptance Corporation v. 
Allen, 1 S.E.2d 705, 69 Ga.App. 614. 

When memovandiua hau been made 
by party claiming title to automobile 
levied on by judgment creditor and 
process issued and served and peti¬ 
tion filed, there has been such ap¬ 
peal to court as to bring controversy 
within purview of statute relating to 
rights of third party to intervene 
and claim title to property levied 
upon.—Sauls v. Thomas Andrews & 
Co., 176 S.E. 760, 168 Va. 407. 

55. Tex.—Hargadine - McKittrick 
Dry-Goods Co. v. Jacksboro First 
Nat. Bank, 37 S.W. 622, 14 Tex. 
Civ.App. 416. 

56. Tex.—Hargadine - McKittrick 
Dry-Goods Co. v. Jacksboro First 
Nat. Bank, supra. 

57. Ga.—Cook v. Dixon, 114 S.E. 
429, 164 Ga. 373. 

Absenoe of statutory requirement 

Where a statute does not require 
the officer to return an affidavit of 
claim, his failure to do so cannot 
prejudice the claimant.—Ellis v. Ab¬ 
ercrombie, 18 Miss. 474. 

58. Ga.—Jolley v. Hardeman, 86 S. 
E. 962, 111 Ga. 749. 

59. Ga.—Mincey v. Edwards, 101 S. 
E. 305, 24 Ga.App. 478. 

oa Ga.—Gee v. Hall, 106 S.E. 816, 
26 Ga.App. 709. 

Iowa.—Rosander v. Knee, 271 N.W. 

292, 222 Iowa 1164. 

23 C.J. p 690 note 77. 
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That the affidavit was sworn to 

held sufficiently shown.—Cook ’v. 
Dixon. 114 S.E. 429, 154 Ga. 373. 

Date of eneontlon need not be 
stated.—Rodgers v. Murray, Tex.Civ. 
App., 247 S.W. 888. 

Vatore or basis of olaim 

(1) When so required by statute, 
the affidavit must state nature of the 
claim.—Hammond v. White, 108 So. 
347, 214 Ala. 431—Drennen Co. De¬ 
partment Stores V. Brown, 103 So. 
688, 212 Ala. 624—23 C.J. p 590 note 
77 [c] (1). 

(2) However, the failure of an 
affidavit to state the nature of the 
claim does not excuse denial of day 
in court if, without fault or negli¬ 
gence of claimant, judgment nil dicit 
was rendered against him.—Choc¬ 
taw Bank v. Dearmon, 134 So. 648, 
223 Ala. 144. 

(3) One filing a claim to land lev¬ 
ied on under a fieri facias is not re¬ 
quired to attach an abstract of title 
to the land, or to show title.—Cook 
V. Dixon, 114 S.E. 429, 154 Ga. 373. 

(4) A recital of qualified owner¬ 
ship has been held sufficient, al¬ 
though ownership was in fact abso¬ 
lute.—Solar V. University State 
Bank, 192 N.W. 292, 195 Iowa 663. 
IKode of attack 

Where an affidavit of claimant to 
property seized under execution was 
regular on its face and did not dis¬ 
close that the officer before whom It 
was made was in any way inter¬ 
ested in the purpo.ses for which it 
was to be used, it could be attacked 
only by plea in abatement supported 
by proof, and could not be attacked 
by motion to quash.—R. Plel Gin 
Co. V. Independent Farmers* Gin Ca 
of Perry, Tex.Civ.App.. 257 KW. 630. 
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as in names or dates, Which may bt corrected by 
other papers in the case, ar.e immaterial but 
there must not be material omissions'.*^ 

r An unsigned affidavit, properly certi6ed by the 
officer before whom it was made, is sufficient where 
the statute does not require signature.*^ Where 
required to be signed, an affidavit signed by a 
firm name is insufficient.*^ 

Amendment, Amendments, if germane to the 
issue,*® may be allowed by the court to a notice 
and affidavit of claim of a third person,** provided, 
it has been held, such amendments are authorized 
by statute.®"^ Error, however, cannot be predicated 
on the allowance or refusal of immaterial amend¬ 
ments to the affidavit.** The affidavit is not amend¬ 
able by counsel for the claimant who refuses to 
make the amendment under oath.** 


§ 176. Security by Claimant 

statutory provliiont flovarn the, elalmant’a oplloatlon 
to givo a boiid,'tha partyot therato, Its form and contants, 
and tha timo for giving It. 

A bond may be required of claimant, under gov¬ 
erning statutes;*^* it may be necessary to the ju¬ 
risdiction of the court,7i or to prevent a sale of 
the property,^* or as security for damages from 
delay,7* or where claimant desires to acquire or re¬ 
tain the immediate possession of the property.^* 

Where executions in favor of different creditors 
are levied, it has been held that claimant should 
give a separate forthcoming bond in each case;^® 
but under other authorities, where there are sev¬ 
eral executions, one bond is sufficient.^* The lat¬ 
ter rule does not apply to executions subsequently 
issued.*^ 

The bond takes the place of the goods and inures 
to all persons who may have a right in the goods. 


61. Ala.—Gayle v. Bancroft, 22 Ala. 
316. 

28 C.J. p 690 note 78. 

68. Mo.—Smith v. White, 48 Mo. 
App. 404. 

63. Ala.—^Albritton v. Williams, 32 
So. 636, 132 Ala. 647, 649. 

6C Tex.—Flint v. McCarty, 1 Tex. 
A.Civ.Cas. fi 1018. 

65. Ga.—Cox v. Cox, 48 Ga. 619. 

66 . Ala.—Choctaw Bank v. Dear- 
mon, 134 So. 648, 223 Ala. 144. 

Qa.—General Motors Acceptance 
Corporation, for Use of Dickey & 
Anderson, v. Allen, 1 S.E.2d 706, 
69 Ga.App. 614--Gee v. Hall, 106 S. 
E. 816, 26 Ga.App. 709. 

23 C.J. p 690 note 83. 

Btriklaf out aams of one of joint 
claimants held not error.—First Nat. 
Bank v. Roberson, 184 S.E. 887, 63 
Ga.App. 142. 

Time for amendmsAt 

An affidavit of claim may be 
amended at any time before final 
judgment.—Putman v. Williams, 160 
So. 701, 26 Ala.App. 562, certiorari 
denied 160 So. 702. 227 AU. 428— 
Drennen Co. Department Stores v. 
Elrod, 101 So. 805, 20 Ala.App. 320. 

▲ clalniaat who gavo a bond and 
took poassssion of property levied on 
could not amend his affidavit by 
striking out a part of the property 
without first delivering the property 
to the court for the satisfaction of 
the execution or rendition of judg¬ 
ment against him for the property 
released from the claim.—Putman v. 
Williams, 160 So. 701, 25 Ala.App. j 
552, certiorari denied 160 So. 702, 227 
Ala. 428. 

67. Ga.—Blackwell Y. Pennington, 
66 Ga. 240. 


68. Ga.—^Williamson v. Harry L. 
Winter, Inc., 120 S.E. 602. 166 Ga. 
779. 

23 C.J. p 690 note 86. 

69. Ga.—^Kimbrough v. Pitts, 63 Ga. 
496. 

m Tex.—Zadek v. Dixon, 3 S.W. 

247—Green v. Banks. 24 Tex. 608. 
Forthcoming bonds In general see 
supra 55 116-119. 

Indemnity bonds given to officer see 
the C.J.S. title Sheriffs and Con¬ 
stables 5 128-146, also 67 C.J. p 
918 note 83 et seq. 

JL claimant financially unable to 
give bond may be allowed, under 
some statutes, to prosecute his claim 
on filing a proper affidavit setting 
out the facts.—Hadden v. Lamed, 10 
S.E. 278, 83 Ga. 636—23 C.J. p 591 
note 97. 

Effect of failure to file 

(1) If claimant fails to give bond, 
the property claimed may be ordered 
sold.—Mahoning Savings & Loan 
Assoc. V. Cozad, 22 Pa.Dist. & Co. 
607. 

(2) Where claimant fails to file a 
bond, the execution must proceed, 
even though such failure was due to 
the sheriff's neglect to perform his 
statutory duty of making an ap¬ 
praisement; however, the sheriff will 
be directed to impound the proceeds 
of the sale of the property pending 
the determination of the issue as to 
the ownership thereof.—Ott v. Ott, 
Pa., 83 Dlst. & Co. 626. 

71. Ala.—Stephenson & Bernard Re¬ 
alty Co. V. Sheehan, 144 So. 370, 26 
Ala.App. 269—Drennen Co. Depart¬ 
ment Stores V. Elrod, 101 So. 806, 
20 Ala.App. 820. 

Va.—Fields-Watkins Co. v. Hensley, 
86 S.E. 113, U7 Va. 661. , 
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78. Cal.—Castera v. Gabellierl, 48 
P.2d 179, 8 Cal.App.2d 716—Mazu- 
ran v. Finn, 200 P. 769, 63 Cal. 
App. 656. 

23 C.J. p 690 note 93. 

73. Ga.—Hand W. Prank W. Hall 
Merchandise Co., 16 S.E. 644, 91 
Ga. 130—Mutual Fertilizer Co. v. 
F. M. White & Son, 106 S.E. 19. 26 
Ga.App. 134. 

74. U.S.—U. S. V. Kinney. D.C.Pa., 

I 264 F. 642, error dismissed 41 S. 

Ct. 64, 264 U.S. 663, 66 L.Ed. 464. 
Pa.—J. B. Van Scivor Co. v. New 
Irving Hotel, 148 A. 613, 298 Pa. 
463. 

23 C.J. p 591 notes 95, 96. 

The fact that another prooeadlag 
is peadiag between claimant and the 
execution creditor involving prop¬ 
erty levied on does .not preclude 
claimant’s right to immediate pos¬ 
session on giving bond.—Conserva¬ 
tive Building & Loan Ass’n v. Harry 
Pearl & Co., 151 A. 341, 300 Pa. 580. 

Sheriff oaanot proeeed with aa 
exeotttioa sale where bond has been 
substituted for goods by claimant in 
interpleader proceedings.—Barlly v. 
Danzig, 190 A. 188, 126 Pa.Super. 
124. 

Proof of failuro to fils bond 

The certificate of the prolhonotary 
that no bond has been filed is con¬ 
clusive of the fact, especially in the 
absence of any proof to the contrary. 
—^McEnery v. Nahlen, 21 Brie Co., 
Pa., 241. 

75. Fla.—Moody v. Hoe, 22 Fla. 309. 

78. Pa.—Rinehart v. Bodine, 3 Kulp 
85. 

23 C.J. p 691 note 99. 

77. Pa.—Beamish v. Loper, 20 Pa. 
Dlst. 26. 
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until it is exhaustcd.78 

Parties to bond. The claimant, if the legal own¬ 
er and not claiming title under the execution debt¬ 
or, is the proper person to give the statutory securi- 
ty.7® The beneficial owner of the property seized 
has been permitted to execute a bond.®® One of 
two claimants may give a bond which will author¬ 
ize a trial of the right of property ;®i but a bond 
given by one holding jointly with the execution 
debtor has been declared of no effect.®^ A forth¬ 
coming bond may be required to be made payable 
to the execution creditor, so that it is insufficient 
if made to his assignee;®® or it may be required to 
be payable to the sheriff,®^ in which case, however, 
such a bond payable to the creditor is enforceable 


as a common-law obligation.®® Acceptance of a 
bond by the officer, without objection, amounts to 
an approval of the sureties therein,®® and the of¬ 
ficer cannot thereafter erase the name of one of 
such sureties and substitute another, so as to re¬ 
lieve from liability the surety whose name was 
erased.®"^ 

Form and contents. The bond must comply with 
the governing statute as to its terms and condi¬ 
tions,®® and an officer has no power to take a bond 
not complying with such statute®® or not authorized 
by court order.®® Unless approval is required by 
statute,® 1 it is not necessary to have the bond ap¬ 
proved;®® nor is attestation by the levying offi- 


78. Pa.—Brlcker v. Doyle, 64 Pa. 
Super. 474. 

79. Pa.—American Finance Co. v. 
Trachtman, 167 A. €92. 103 Pa. 
Super. 289—Liberal Finance Co. v. 
Lempert, 14 Pa.Dist. & Co. 724— 
Whitlner V. Landau's. Inc., 34 Luz. 
Leff.Heer. 140—Harvey v. Consho- 
hocken Buildiner & Loan Ass'n, 63 
Monter.Co. 290. 

23 C.J. p 691 note 3. 

Saffrae of proof to aegato title 
through defeadaat 
The claimant need not, on applica¬ 
tion for leave to flic his own bond, 
prove that he does not derive title 
through defendant by the clear and 
satisfactory evidence, sufficient to re¬ 
pel all adverse presumptions, which 
is required to establish his ownership 
at the trial.—Secretary of Banking 
V. Promislo, 42 Pa^Dist. & Co. 386. 

A BoarosldoBt olalaumt may not 
file his own bond.—De Saville v. 
Shive. 12 Wkly.N.C., Pa., 260—Scat- 
chard v. Landenberger Mfg. Co., 10 
Wkly.N.C., I'a., 462. 

Aa agoat executing a bond for his 
principal may also individually be¬ 
come a surety thereon.—Whitley v. 
Foster, 63 S.E. G98, 132 Ga. 32. 

80. Ala.—Graham v. Lockhart, 8 
Ala. 9. 

81. Ala.—Marrs v. Gantt, Minor 406. 
23 C.J. p 691 note 6. 

88 . Ky.—Vicory v. Strausbaugh, 78 
Ky. 426. 

Pa.—James v. Swayne, 22 Pa.Dist 
764. 

Xnshaad aad wife 

(1) In I'ennsylvanla, under the 
Act of June 22, 1931, P.L. 883, 12 
P.S. § 2362, a married woman may 
file her own bond where the goods 
levied on are in the Joint possession 
of the claimant wife and her hus¬ 
band, the judgment debtor, provided 
she alleges that she acquired title to 
the goods for herself alone and by 
some means other than through her 
husband.—Anders A Jervis Motor 


Co. to Use of V. Gander, 40 Pa.Di8t. 
& Co. 459. 

(2) The wife of a judgment debt¬ 
or, claiming ownership of personal 
property levied on as his, will be 
permitted to file her own bond, under 
such statute, on oral but uncontra¬ 
dicted evidence that the items claim¬ 
ed were either given her by persons 
other than her husband or were pur¬ 
chased by her with her own money. 
—Secretary of Banking v. Promislo, 
42 PaDist. & Co. 386. 

(3) Under such statute, a wife 
who flies a property claim In exe¬ 
cution proceedings against her hus¬ 
band alone, on the ground that the 
property levied on, which is in her 
possession, is owned by her and her 
husband as tenants by entireties, 
may file her own bond, since one 
tenant by entireties is just as much 
the owner of the whole as the other, 
and cannot be said to derive title 
from or through the other.—Gombka 
v. Kowalski, 38 Pa.Di8t. & Co. 197. 

(4) The word '‘possession", as 
used in such statute, providing that 
if goods levied on are found to be 
in the possession of claimant the 
court may under certain circum¬ 
stances permit claimant to flic his 
own bond, does not mean exclusive 
possession, but includes joint pos¬ 
session of a husband and wife.—An¬ 
ders & Jervis Motor Co. to Use of v. 
Gander, 40 Pa.Dist. & Co. 469. 

(5) However, a husband claiming 
property in joint possession of hus¬ 
band and wife has not been permit¬ 
ted to file his own bond.—Whiting v. 
Landau’s. Inc., 34 Luz.Leg.Heg., l^a.. 
140. 

(6) Cases under earlier statutes 
see 23 C.J. p 691 note 3 [a]. 

83. Ky.—Lair v. Wilson, 13 Bush 

689—Watson v. Gabby, 18 B.Mon. 

668 . 

84. Ga.—Wall v. Mount, 49 S.E. 778, 

121 Ga. 831—^Webb v. Hehberg, 90 

S.E. 100, 18 Ga.App. 637. 
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The claim bond was also required, 
under an early Georgia Act. to be 
payable to the sheriff [later changed 
to plaintiff in execution].—Anthony 
V. Brooks, 5 Ga. 576. 

85. Ga.—Wall v. Mount, 49 S.E. 778, 
121 Ga. 831. 

86 . Tex.—Sumner v. Swink, Civ. 
App., 163 S.W. 366. 

87. Tex.—Sumner v. Swink, supra. 
8& La.—I^ouisiana Central Lumber 

Co. V. Bridger, 126 So. 602, 12 La. 
App. 266. 

23 C.J. p 691 note 15. 

Bubataatial compllaaoc is sum- 
cient. 

Cal.—Mazuran v. Finn, 200 P. 769, 
63 Cal.App. 656. 

Ga—Mutual Fertilizer Co. v. F. M. 
White A Son, 106 S.E. 19, 26 Ga. 
App. 134. 

Ths date of the execution is not 

required to be stated, and the fact 
that incorrect dates were included 
in forms used is of no consequence 
in the absence of a showing of injury 
by the error.—Rodgers v. Murray, 
Tex.Civ.App., 247 S.W. 888. 

89. La.—Staples v. Bouligny, 10 
Rob. 424—Louisiana Central Lum¬ 
ber Co. V. Bridger, 125 So. 602, 12 
La.App. 266. 

90. La.—Louisiana Central Lumber 
Co. V. Bridger, supra. 

91. Tex.—Texas Banking & Invest¬ 
ment Co. v. T S. Reed Grocery 
Co.. Clv.App., 137 S.W. 162. 

Discretion of court 

The approval of. or the refusal to 
approve, a bond rests In the sound 
discretion of the court.—Raphael v. 
Western Pennsylvania Amusement 
Co., 172 A. 316, 113 ra.Super. 147. 
Dafusal to approve held not error 
Pa.—Raphael v. Western Pennsylva¬ 
nia Amusement Co., supra. 

98. Ga.—General Motors Acceptance 
Corporation, for Use of Dickey & 
Anderson, v. Allen, 1 8.E.2d 706, 
69 Ga.App. 614. 
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cer, or other person, required.*® A bond which is* 
conditioned to deliver real as well as personal prop¬ 
erty is not enforceable as a statutory bond where 
the statute authorizes a trial of property only as to 
personal property.** 

In Pennsylvania, the security has been required 
to be double the amount of the debt, if the goods 
are worth so much, otherwise double the value of 
the goods.** 

The time for git/mg the bond is regulated by 
statute or governed by the practice of the particular 
jurisdiction.** 

Objections and amendments. The mere fact that 
a bond is voidable does not authorize the officer to 
proceed,*^ and where the bond given is merely de¬ 
fective it may be amended or a new bond given in 
its place.** Objections must be taken within a rea¬ 
sonable time.** Where many years have elapsed 
since the framing of the issue, further security 
will not be required.^ 

Payment of costs of appraisement. Where a 
married woman’s goods are levied on in the house 
in which she lives with her husband, and sold for 
her husband’s debt, she is not required in making 


a claim for the goods to pay the cost of the ap¬ 
praisement, under a statute providing that such cost 
shall be paid by claimant, if the ex;ecution defend¬ 
ant is found in possession of the goods.® 

§ 177. Effect of Pendency of Proceeding 

pending adjudication of a claim, the lion of the execu¬ 
tion la not loot, but merely euspended; the property la 
etlll In the cuatody of the law, even after the claimant 
hae given a bond, although he le entitled to the actual 
cuatody. 

Pending the adjudication of a claim to property 
under execution, the lien of the execution is not 
lost; it is at most merely suspended, and the prop¬ 
erty is regarded as still in the custody of the law,* 
except where the statutory period for the duration 
of the lien expires while such claim is being con¬ 
tested.* The lien revives immediately on a deter¬ 
mination adverse to claimant;* if the claim is sus¬ 
tained, the lien of the execution is, of course, lost 
as to the property in dispute.* 

The lien still attaches, and thg property is still 
in the custody of the law, after the claimant has 
given a.bond.7 The claimant who has given bond 
is, as a rule, entitled to the actual custody of the 
property,* and until the trial of the issue the sheriff 


gg. Oa.—General Motors Acceptance 
Corporation, for Use of Dickey & 
Anderson, v. Allen, supra. 

94, Ala.—^King v. Walton, 8 Port. 
289. 

95. Pa.—Lowry v. Letxelter, 45 Pa. 
Super. 143. 

23 C.J. p. 592 note 19. 

99. tti CNorgla the bond should be 
given at the time of the interposition 
of the claim.—^Hand v. P. W. Hall 
Merchandise Co., 16 S.E. 644, 91 Ga. 
130. 

Zk FsBBsarlvaBla 

(1) The bond should be given at 
the return of the rule requiring it to 
be given.—^Wolf v. Wolf, 1 Del.Co. 
880. 

(2) The bond is premature if given 
before the rule for interpleader is 
made absolute but is not thereby in¬ 
validated.—Commonwealth v. Beary, 
9 Pa.Super. 246. 

(8) Under the Act 1897 fi 11 the 
bond and claimant’s statement of 
title, are required to be filed with¬ 
in two weeks after the sherifTs rule 
for an issue shall be made absolute, 
unless the court, for cause shown, 
shall extend the time for so doing.— 
Mull V. Snyder, 17 Pa.D. ft C. 140— 
Walker v. Christner, 19 Pa.Dist. 540, 
542. 

(4) The statute is mandatory.— 
Haas V. Schmidt, 26 Pa.Dist. 298. 

(6) Extension of time can be had 


only on application made while the 
rule is yet open.—Walker v. Christ¬ 
ner, supra. 

(6) Laches of claimant may defeat 
the right to extension of time for 
filing the bond.—Walker v. Christner, 
supra. 

(7) In a proper case, however, the 
court may permit the bond to be 
filed nunc pro tunc.—^American Fi¬ 
nance Co. V. Trachtman, 157 A. 692, 
103 Pa.Super. 289—Chase v. Kemble, 
17 Pa.DiBt. 1063—Suburban Bldg. 
Ass'n V. Furman, 85 D. ft C. 509, 55 
Montg.Co. 147. 

(8) The court may permit the fil¬ 
ing of a bond within a reasonable 
time after the expiration of the stat¬ 
utory period, provided execution 
creditor has not moved to take ad¬ 
vantage of default.—McEnery v. 
Nahlen, 21 Erie Co. 241. 

(9) The court will not permit a 
filing where, without extenuating 
circumstances, claimants have per¬ 
mitted more than a year to elapse 
after the issue has been made abso¬ 
lute.—Suburban Bldg. Ass’n v. Fur¬ 
man, supra. 

(10) A claimant is not in default 
for failure to file a bond where the 
sheriff's rule for issue has not been 
made absolute.—Zeldin v. George 
Hess Co., 189 A. 729, 125 Pa.Super. 
87. 

97. Miss.—^Moore v. Chambers, 19 

Miss. 408. 
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96. Ala.—^Drennen Co. Department 
Stores V. Elrod, 101 So. 805, 20 
Ala.App. 320. 

Cb \.—Mazuran v. Finn, 200 P. 769. 
53 Cal.App. 656. 

Ga.—Edmonds Shoe Co. v. Colson, 
152 S.E. 608, 41 Ga.App. 283. 

23 C.J. p 592 note 23. 

99. Ga.—Fulgham v. Connor, 25 S. 

E. 406, 99 Ga. 237. 

23 C.J. p 592 note 24. 

1. Pa.—Makinson v. Calely, 11 Pa. 
Dist. 516. 

8. Pa.—Morrison v. Nipple, 89 Pa. 
Super. 184. 

3. U.S.—^Hagan v. Lucas, Ala., IQ 
Pet. 400, 9 L.Ed. 470. 

23 C.J. p 592 note 28. 

4. Wash.—^Adams v. National Bank 
of Commerce, 70 P. 105, 80 Wash. 
20 . 

5. Ala.—Street v. Duncan, 23 So. 
523, 117 Ala. 571. 

28 C.J. p 592 note 30. 

6. Ala.—Sandlin v. Anderson, 8 So. 
28, 82 Ala. 330. 

23 C.J. p 592 note 81. 

7. U.S.—^Hagan v. Lucas, Ala., 10 
Pet. 400, 9 L.Ed. 470. 

OoBtzm 

Mlsa—^Planters’ Bank v. Black, 19 
Miss. 48. 

Pa.—Meyer v. Knight, 21 Pa.Super. 

1 . 

9. Ga.—United Glass Co. v. Cham- 
lee, 68 S.E. 796, 185 Ga. 162. 

28 C.J. p 592 note 84. 
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has no authority to take or receive it back from 
himbut the giving of a delivery bond by a claim¬ 
ant in possession does not prevent a subsequent 
judgment creditor from levying on the property.^® 
The fact that an indemnity bond has been given by 
the execution creditor docs not affect the claim¬ 
ant's right to the property, as against either such 
creditor or the purchaser at the execution salc.^i 

The pendency of a claim suit does not preclude 
an action at law by a third person to recover the 

goods of claimant.^2 

§ 178. Estoppel to Assert or Deny Claim 

A Claimant may be eatopped by hie conduct to assert 
his claim; similarly, the execution creditor may be es¬ 
topped to deny the claimant's right. 

A claimant may by his conduct estop himself to 
assert his claim,i3 as by representing the property 
to be that of defendant but there is no estoppel 
where the acts done or omitted do not fulfill all 
the conditions necessary to an estoppel in pais in 
general.^® Likewise, under the general rules gov¬ 
erning estoppels, an estoppel may similarly arise 
against the execution creditor to deny claimant’s 
right.i® 

§ 179. Jurisdiction and Venue 

Claimt of third peraona to property aelzed on exaeu- 
tion are commonly adjudicated In the court from which 
the execution iaiued. The court trying the claim ahould 
have juriadiction of the amount in controversy. 

The claims of third persons to property seized on 
execution are ordinarily adjudicated in the court 
from which the execution issued at any rate, 
the court from which the execution issued has ju¬ 
risdiction to determine the question whether it or 


some other court had jurisdiction to try the right 
to the property seized under the execution.^* In 
some states a court of a certain class has jurisdic¬ 
tion of all claims to property levied on regardless 
of whether the execution issued from that court 
or another court in another stale a court of a 
certain class has been held to have jurisdiction to 
determine claims made by a person under a mort¬ 
gage or deed of trust to property taken in execution 
on behalf of the vtate or the commonwealth.^® 
Where the levy is made in a county other than that 
in which the execution issued, the coordinate court 
of the former county has jurisdiction .21 

The court trying the claim should have jurisdic¬ 
tion of the amount in controversy .22 

Under a statute or decision conferring on claim¬ 
ant a right to trial in the county of his domicile,23 
and providing for a change of venue thereto on 
his application,24 it is optional with him whether 
the issue shall be tried in the county in which the 
execution issued or in the county in w'hich the prop¬ 
erty levied on is situated and in which he resides. 

§ 180. Parties 

All interested persons may be made parties to the 
claim proceedings. The claimant, the judgment creditor, 
and the levying officer are regarded as necessary parties, 
and the judgment debtor may be one also. 

All persons interested in the disposition of prop¬ 
erty under execution which is claimed by a person 
not a party to the writ may be made parties to the 
claim proceedings.2® 

A claimant is a necessary party to a claim pro- 
cecding.23 Where there are two or more claim¬ 
ants jointly interested, all may join,27 or one may 


9 . Ga.—^Nessmlth v. Hendry, 94 S. 

E. 266. 21 Ga.App. 267. 

23 C.J. p 692 note 35. 
la Ark.—Harris v. Stewart, 47 S. 
W. 634, 66 Ark. 666. 

11. Mo.—Hanson v. McKerrall, 67 
Mo.App. 66. 

23 C.J. p 692 note 37. 

12. Ala.—Oden v. Stubblefield, 2 
Ala. 684. 

13. Idaho.—Lick v. Munro, 69 P. 
286, 8 Idaho 610. 

23 C.J. p 593 note 39. 

14. Ga.—Wright v. McCord, 39 S.E. 
610, 113 Ga. 881. 

15. Philippine.—Johnson v. Balan- 
tacbo, 9 Philippine 647. 6 OfC.Gas. 
228. 

23 p 693 note 40. 

16. Pa.—Moore v. Whitney, 10 
LanG.Bar 122, 1 Leg.Chron. 1, 7 
Lus.Leff.Reg. 158. 

23 C.J. p 693 note 41 


17. Ga.—Akin v. Peck & Allen, 64 
Gfl 643. 

2.3 C.J. p 593 note 43. 

Waiver of objections to Jurisdiction 
by general appearanos 

Va.—Sauls v. Thomas Andrews & 
Co., 176 S.E. 760, 163 Va. 407. 

18. Tex.—Yarborough v. Downes, 1 
Tex.App.Civ.Cas. § 675. 

19. Ala.—Cullum v. Smith, 6 Ala. 
626. 

N.J.—Moran v. Joyce, 18 A.2d 708, 
125 N.J.Law 568, affirmed Joyce v. 
Moran, 23 A.2d 396, 127 N.J.Law 
562—Lubinsky v. Court of Com¬ 
mon Pleas of Passaic County, 189 
A 635, 16 N.J.MiBC. 183. 

aa Va.—Moore v. Auditor, 3 Hen. 
& M. 232, 13 Va. 232. 

91. La.—George Sliman & Co. v. 

Hemperly. App., 168 So. 718. 

23 C.J. p 698 note 46. 
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22. Tex.—Cleveland v. Tufts, 7 S. 
W. 72, 69 Tex. 680. 

23 C.J. p 593 note 48. 

23. Tex.—Brown v. Young, 1 Tex. 
App.Civ.Cas. § 1240. 

24. Miss.—Croom v. Williams, 70 
So. 704, 110 Miss. 605. 

25. Pa.—Van Winkle v. Young, 37 
Pa. 214. 

23 C.J. p 694 note 53. 

Who may institute proceedings see 
supra § 170. 

26. N.Y.—Long Island Tinsmith 
Supply Corporation v. John H. 
Ramberg & Son, 15 N.Y.S.2d 169, 
172 Misc. 168. 

27. Ill.—Citizens’ State Bank of 
Manteno v. Senesac, 267 Ill.App. 
288—Gaar v. Centralla First Nat. 
Bank, 20 Ill.App. 611. 
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prosecute the claim for the benefit of except 
that where the property cannot be awarded to both 
or all claimants they are improperly joincd.^^ 

A trial of right of property may be presented in 
the name of an infant by a prochein ami.^o Prop¬ 
erty belonging to a wife and children should not 
be subjected to the debts of the husband and fa¬ 
ther, because the proper party has not claimed it^i 
Where one person is substituted for another as 
the claimant with the consent of himself, plaintiff 
in execution, and the court, he cannot afterward 
object that the substitution was irregular.32 

The judgment creditor should always be made 
a party to claim proceedings.33 The fact that the 
levying officer answers that the fund in his hands 
is claimed by another execution creditor does not 
of itself make that creditor a party to the procced- 
ings.34 

Judgment debtor. In statutory claim cases, the 
execution debtor is not a party where the only is¬ 
sue made is the ordinary one between the execution 
creditor and claimant ;35 but the execution debtor's 
rights may be so involved, in a claim case, as to 
make him a necessary partyHe cannot be joined 
with the claimant as a coparty.*^ 

The officer who levied an execution is a necessary 
party.3 8 

Deaih of party. On the death of the execution 


creditor or claimant, the proceeding must be in the 
name of his personal representative.^^ In case of 
the death of one of several plaintiffs, the case 
should proceed in the name of the survivor.^^ 

§ 181. Notice or Demand 

Generally, timely and anfficlent notice of claim pro- 
ceedinga muet be given to all Interested persons. 

Generally, timely and sufficient notice of claim 
proceedings must be given to all interested per- 
sons.^i Where the statutory requirement is com¬ 
plied with, no other notice or demand is necessa¬ 
ry.^ 2 However, notice of trial is not required to 
be given to a claimant who has filed an affidavit of 
claim and bond.^3 

The failure of a claimant of personal property 
levied on to give notice under a statute requiring 
written notice to be given a landlord that house¬ 
hold furniture or goods have been leased, hired, or 
conditionally sold to a tenant, in order to exempt 
the goods from levy, does not aflect claimant’s title 
where levy was made after the removal of such 
property from the leased premises. 

§ 182. Dismissal or Withdrawal by Claimant 

Ordinarily a claimant may withdraw hit claim at 
any time before verdict or deciaion. A withdrawal termi¬ 
nates the cate, but claimant, unless prevented by statute, 
may Interpose another claim or pursue any other avail¬ 
able remedy. If he obtained possession of the property 
by giving bond, and dismissed his claim without restoring 
the property, the bond remains In effect. 


aa Ala.—Hawkins v. May, 12 Ala. 
673. 

as, Ill.—Lips V. Cermak, 205 Ill. 
App. 246. 

aa Ala.—Strode v. Clark, 12 Ala. 
621. 

31. Ga.—Bailey v. Brockett, 20 Oa. 
148. 

38. Ala.—Bettis v. Taylor, 8 Port. 
564. 

33. Ga.—King v. Castlen, 18 S.E. 

313, 91 Ga. 488. 

23 C.J. p 594 note 62. 

Defendants in replevin see the C.J.S. 
title Replevin S 90, also 64 C.J. p 
463 note 84-p 464 note 8. 
Veoessary party 

N.Y.—^Long Island Tinsmith Supply 
Corporation v. John H. Ramberg 
& Son. 16 N.Y.S.2d 159, 172 Mlsc. 
158. 

3C Ga.—Jones v. Coney, 36 S.R 
821, 111 Ga. 843. 

36, Oa.—^Brooks v. Winkles, 78 S.E. 
129, 189 Ga. 732—First Nat. Bank 
V. Roberson, 184 S.E. 887, 53 Ga. 
App. 142. 

38. Oa.—Anderson v. Burson, 167 S. 
E. 682, 172 Ga. 448—Gibson v. Wil¬ 
son, 60 S.E. 666, 180 Ga, 248. 


N.Y.—Lfong Island Tinsmith Supply 
Corporation v. John H. Ramberg & 
Son. 15 N.Y.S. 159, 172 Misc. 168. 

37. Tex.—^Anderson v. Anderson, 23 
Tex. 639. 

3a N.Y.—I.ong Island Tinsmith 

Supply Corporation v. John H. 
Ramberg & Son, 16 N.Y.S.2d 169, 
172 Misc. 158. 

Officer as: 

Defendant in replevin see the C.J. 
S. title Replevin 9 90, also 54 
C.J. p 463 note 2-p 464 note 7. 
Party to proceedings to enjoin sale 
of property see supra | 167. 

39. Ga.—Ray v. Anderson, 41 S.E. 
60. 114 Ga. 976. 

23 C.J. p 594 note 74. 

40. Ga.—Ray v. Anderson, supra. 

41. Pa.—^American Chemical Labo¬ 
ratories V. Wayne Junction Trust 
Co., 81 Pa.Super. 137—^Mahoning 
Savings Loan Ass'n v. Cutler. 85 
PittBb.Leg.J. 653. 

23 C.J. p 594 note 77. 

Affidavit of claim see supra ( 176. 
Notice to officer as condition prece¬ 
dent to Independent suit see su¬ 
pra S 168. 

Votloe to gliosifr 

The intervening plaintiff fulfills j 
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its duties to protect its goods by 
giving written notice to the sheriff 
and the sheriff thereafter proceeds 
at his own risk.—U. S. v. Kemmerer, 
19 Leh.L.J., Pa., 301, 10 Som.Leg.J. 
389. 

Proof of service 

A sheriff's affidavit that a rule was 
served compelling a claimant to in¬ 
terplead is Insufficient proof of serv¬ 
ice, where there is no return or rec¬ 
ord of such service.—Erby v. Siegler, 
9 Pa.Djst. 636. 

42. Ill.—^Van Zeis v. Cleaveland. 208 
IlLApp. 387. 

Conditional seller 

Claimant selling automobile to 
wife of execution defendant under 
conditional sales contract, proving 
default in payments, demand and 
forfeiture, could maintain claim suit 
without further demand.—^Donald v. 
S. S. Howse Motor Co., 116 So. 221, 
22 Ala.App. 282, certiorari denied 115 
So. 223, 217 Ala. 225. 

43. Ala.—City Holding Co. v. 
Hosch, 124 So. 291, 220 Ala. 113. 

Pla.—State v. Wright, 146 So. 698, 
107 Pla. 178. 

44. Pa.—Union of Hasleton, Inc. v. 
Klinger, 85 LuaL-Reg. 189, 10 Sonu 
Leg.J. 868. 
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Ordinarily, and subject to the provisions of gov¬ 
erning statutes, a claimant may withdraw his 
claim,^^ unless he has stipulated not to do so.^* 
A claimant who has given a bond and obtained pos¬ 
session of the property cannot dismiss his claim be¬ 
fore restoring the property to the officer if he 
does so, the bond is still in effect,^ 8 and claimant 
is precluded from asserting as a defense in an ac¬ 
tion on the bond that the property was not subject 
to the levy.^® Under a statute allowing the claim¬ 
ant to withdraw or discontinue his claim once with¬ 
out the consent of plaintiff in execution, it has been 
held that a second claim cannot be withdrawn after 
a withdrawal of a prior claim to the same levy,50 
unless the execution creditor moves for a dismissal 
of the claim or consents to its withdrawal.^! 

The only mode of dismissing a claim at claim¬ 
ant’s instance is by voluntary withdrawal; a mo¬ 
tion to dismiss made by claimant and based on his 
own default is properly dcnicd.52 

The withdrawal must be before verdict, 53 or 
before the decision, where a jury is waived,5^ and 
consequently cannot be made on appeal without 
the consent of the opposite party.®^ 

The effect of a withdrawal is to terminate the 
case;55 but, unless a statute otherwise provides, 
it will not prevent the claimant from interposing 
another claim, 57 or from pursuing any other avail¬ 
able remedy with reference to the propcrty.53 


§ 183. Pleading 

a general rule, formal pleadings are unnecessary, 
although the Jurisdictions are not In accord as to the 
neceasity for written pleadings. Under some statutes the 
execution plaintiff merely alleges that the property 
claimed Is that of the execution defendant and subject 
to the writ and claimant denies it; In others, where the 
claim is tried by an interpleader proceeding, claimant 
must file a concise statement of his source of title which 
the execution plaintiff answers. In some states affirma¬ 
tive defenses must be specially pleaded. Amendments 
may be allowed to thexpleadings. 

In some states, where a trial of the right of prop¬ 
erty is provided for, statutes provide for written 
pleadings as in civil actions,59 and in others wheth¬ 
er the pleadings shall be in writing or not is a 
question addressed to the discretion of the court;®® 
but, as a general rule, formal pleadings are unnec¬ 
essary,®! and in some states the statutes expressly 
provide that there shall not be written pleadings.®^ 
The affidavit of claim which in the majority of 
jurisdictions claimant must make and file, consid¬ 
ered supra § 175, is, in a number of jurisdictions, 
the only pleading necessary to be filed by claim¬ 
ant;®® he need not file a complaint,®^ and no an¬ 
swer or other pleading is required or contemplat¬ 
ed.®® However, equitable rights cannot be asserted 
and enforced in a claim case without proper plead¬ 
ings.®® It has been held that plaintiff in execution 
must allege that the property claimed is the prop¬ 
erty of the execution defendant and is liable to 
satisfaction of the writ,®7 and that claimant simply 


45. Ga.—Mercer v. Baldwin, 11 S. 
E. 846. 85 Ga. 651. 

23 O.J, p 595 note 82. 

Involuntary dismissal see Infra fill 
187, 191. 

46. Ga.—Royce v. Small. 20 S.B. 12. 
94 Ga. 677. 

47. Tex.—Mosely v. Gainer, 10 Tex. 
578. 

4a Ga.—Houser v. Williams, 11 S. 
E. 129, 84 Ga. 601. 

49. Ga.—^Anderson v. Banks. 18 S. 
E. 364, 92 Ga. 121—Aycock v. Aus¬ 
tin, 13 S.E. 682, 87 Ga. 666. 

50, Qa.—Brady v. Brady, 68 Ga. 831. 
23 C.tT. p 695 note 88. 

61. Ga.—American Inv. Co. v. Cable 
Co., 60 S.E. 1037, 4 Ga.App. 106. 

sa Ga.—^Royce v. Small, 20 S.E. 12, 
94 Ga. 677. 

sa Ga.—Hiley v. Bridges, 60 Ga. 
375. 

23 C.J. p 695 note 91. 

64. Ga.—Illley v. Bridges, 60 Ga. 
875—Houser v. Brown, 60 Ga. 866. 

6a Ga.—Adams v. Carnes, 86 S.E. 

697, 111 Ga. 606. 

28 C.J, p 696 note 93. 

sa Ga.—Melpass v. Georgia Loan 
38 G. J.8.-26 


& Trust Co., 33 S.E. 967, 108 Ga. 
303. 

Mo.—Brown v. Burrus, 8 Mo. 26. 
Effect of involuntary dismissal see 
infra S 191. 

67. Pa,—Laflln Co. v. Suplee, 17 
Wkly.N.C. 167. 

sa Or.—Vulcan Iron Works v. Ed¬ 
wards, 36 P. 22, 39 P. 403, 27 Or. 
563. 

23 C.J. p 695 note 96. 

69. Mo,—Martin v. Pox, 40 !Mo.App. 
6<64, 

00 . Ky.—Borches v. Beilis, 62 S.W. 
486, no Ky. 620. 28 Ky.L. 37. 

91. Wash.—First Nat. Bank of Seat¬ 
tle V. Hagan. 47 P. 223, 16 Wadh. 
45. 

23 C.J. p '595 note *98. 

Joinder of issue see infra 5 184. 

ITot permitted 

These proceedings may not be em¬ 
barrassed by formal pleadings.—^Leh¬ 
man, Durr & Co. v. Warren & Burch, 
63 Ala. 535—^Keller v. Hay Motor 
Co., 114 So. 422. 22 Ala.Aplp. 2’5'2— 
Drefnnen Co. Department Stores v. 
Elrod, 101 So. 805, 20 Ala.App. 320. 

6B. 111.—Smeetb-Harwood Ca v. 
Hutchison, 176 lU.App. 'SO^. 
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63. Ala.—Lehman. Durr & Co. v, 
Warren & Burch. 53 Ala. <536. 

Ga.—C-ollier v. Bank of Tupelo, 10 
S.E.2d 62, 190 Ga. '59S—Harris v. 
Anderson, 99 S.E. 530, >14$ Ga. 1*68. 
Wash.—Christianson v. Shepherd, 
2’o3 P. 942, 143 Wash. 537—First 
Nat. Bank of Seattle v. Hagan, 47 
r. 223, 116 Wash. 4'5—Chapin v. 
Bokee, 29 P. 936. 4 Wash. 1. 
Pormaaoy of JudgmeiLt 
The failure of claim affidavit in 
usual form specifically to raise ques¬ 
tion of dormancy of judgment does 
not render judgment for claimant, 
based on such condition, erroneous.— 
Collier V. Bank of Tupelo, 10 'S.E.2d 
<62, 190 Ga. 598. 

94. Ala.—Lehman, Durr Co. v. 

Warren & Burch, 53 Ala. -SS'S. 
Wash.—First Nat. Bank of Seattle 
V. Hagan, 47 P. '223, 16 Wash. 46. 
05. Ala.—Lehman. Durr & Co. v. 

Warren & Buroh. 53 Ala. 535. 
Wash.—^Pirst Nat. Bank of Seattle 
V. Hagsji, 47 P. 223, 16 Wash. 45. 
60* Ga.—Carter v. Moody, 129 S.E. 
163. 160 Ga. 849. 

67. Ala.—McDonald y. Stephens, 85 
So. 746. 204 Ala. '3*69—^Lehman, 

Durr A Co. v. Warren & Burch, 58 
Ala. '5315—The Branch Bank at 
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It is held, where the claim is tried by an inter¬ 
pleader proceeding, that after the rule for inter¬ 
pleader has issued claimant must file a concise 
statement of his source of title, clearly setting out 
the basis of his claim, which must contain all the 
ingredients of a complete cause of action,*® and 
the execution plaintiff must file an affidavit of de¬ 
fense or answer, averring the grounds on which 
he questions claimant’s title.*^* Claimant’s state¬ 
ment of title should be filed within the time fixed 
by statute therefor, but such limitation as to the 
time for filing is not absolute, and claimant may 
do so, of right, at any time before the execution 
plaintiff has acted by way of asking for an order 
that the sheriff proceed with his writ or that judg¬ 


ment of non pros, be entered in the issue and 
if neither party pleads in response to the sheriffs 
rule for interpleader they abandon their claim and 
consequently their right to have an issue framed.*^® 

Affirmative defenses must be specially pleaded 
in some states.*^® In others, where a claim of title 
is filed to property levied on, an issue of fraud in 
the acquirement of title by claimant may be in¬ 
quired into without being specially pleaded."^* The 
plea or answer may set up prescription,*^* and in 
some states equitable matters may be set up;*^* 
but a defense available at law cannot be set up as 
an equitable plea.*^*^ A general demurrer raises the 
question of statutory limitation.^® 

Amendments, Amendments may be allowed to 
the pleadings within the discretion of the court,^® 


Montfifomery v. Parker, '5 Ala. 731 
—Keller v. Ray Motor •Co., 114 So. 
4'2'2, 22 Ala.App. 2’32—Drennen Co. 
Department 'Stores v. Elrod, 101 
So. 805, 20 Ala.App. 320. 
as. Ala.—^McDonald v. Stephens, 85 
So. '74*6, ’204 Ala. 3'59—Lehman, 
Durr db Co. v. Warren & Burch, 53 
Ala. 635—Montgomery Branch 

Bank v. Parker, S Ala. 7311—-Keller 
V. Ray Motor Co., 114 So. 42'2, 22 
Ala.App. 252—Drennen Co. Depart¬ 
ment Stores V. Elrod, 101 So. 805, 
20 Ala.App. 320. 

Vo otliar allagatlOB. 

Claimant Is not permitted to make 
any other allegation.—Langdon v. 
Brumby, 7 Ala. '53. 

69. Pa.—Lettlerl v. Mamaroneck 
Sand & Gravel Co., 186 A. 7*62, 123 
Pa. Super. 13. 

23 C.J. p 5*915 note 2. 

fcSolMioy of pleading 

Judgment will not be entered 
against claimant on pleading because 
of failure to allege actual physical 
possession of goods.—^Edelman v. 
Stump, Pa., '26 North.Co. 128. 

TO. Pa.—Lettlerl v. Mamaroneck 
Sand & Gravel Co., 18<6 A. 762, 123 
Pa.Super. IS. 

affeot of fallnre to answer 

(1) Failure to file answer to rule 
for interpleader by execu'tion plain¬ 
tiff does not mean that claim has 
been abandoned or entitle claimant 
to default Judgment, there being no 
time limit for filing such answer.— 
Mahoning Savings Loan Ass'n v. Cut¬ 
ler, 85 Pittsb.Leg.J. 649. 

(2) If no answer is filed, the rule 
cannot be discharged except at the 
instance of the sheriff, as the pro¬ 
ceedings are for his protection; and 
if the rule cannot be discharged, the 
converse Is also true, and neither can 
it be made absolute.—X 4 . B. Smith, 
Inc. V. Shellhammer. 5 Sch.Reg. 375. 
SiUdolsBojr of ploadt&g 

An affidavit of defense in a sher-i 


Iff's Interpleader proceeding, which 
pleads that a transfer to claimants 
was made at a time when the trans¬ 
feror was obllgaUMi under a court 
order to pay thirty-five dollars per 
week to defendant wife and with 
intent to hinder, delay, and defraud 
creditors, and that claimants were a 
party to the fraudulent Intent, Is 
sufficient.—Rosenthal v. Rosenthal, 
Pa., 19 Lehigh C 0 .L.J. 154. 

71. Pa.—^American Finance Co. v. 

Trachtman, 167 A. 692, 103 Pa. 

Super. 289. 

Fowsr and discretion of court 

(1) Where, in a proceeding of 
sheriff’s interpleader, the statements 
of title of claimants are not filed 
within the statutory time of two 
weeks after the sheriff’s or claim¬ 
ant’s rule for an issue has been made 
absolute, the court of common pleas 
has power in the exercise of its dis¬ 
cretion to permit them to be filed 
nunc pro tunc.—Suburban Bldg. 
Ass’n V. Furman, 35 Pa.Di8t. & Co. 
609, 66 Montg.Co. 147. 

(2) Notwithstanding the require¬ 
ment of the law that claimant’s 
statement in a proceeding must be 
filed within two weeks, a court 
would be disposed to permit the 
same to be filed within a reasonable 
period thereafter, provided plaintiff 
ha.d not moved to take advantage of 
the default.—^McEnery v. Nahlen, 
Pa., 21 Brie Co. 241. 

(3) The court will not permit I 
claimants’ bonds and statements of 
title in sheriff’s interpleader to be 
filed where, without extenuating cir¬ 
cumstances, claimants have permit¬ 
ted more than a year to elapse after 
the issue has been made absolute. 
—Suburban Bldg. Aas’n v. Furman, 
supra—McEnery v. Nahlen, supra. 

78. Pa.—L. B. Smith, Itie. v. Shell- 

hammer, 6 Sch.Ileg. 87'6. 
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73. Mo.—Martin v. Pox, 40 Mo.App. 
664. 

23 C.J. p 5<9I5 note 5. 

74. Ga.—State Banking Co. v. Mil¬ 

ler, 1'96 S.B. 47, 185 Ga. 653—Tip- 
pins V. Lane, 191 S.E. 134, 184 Ga. 
3311—^Moore v. Lo'ganville Mercan¬ 
tile Co., 191 S.E. 121, 184 Ga. 3‘51 
—Simmons v. Realty Inv. Co., 127 
S.B. 279, 160 Ga. 99—Pouts v. 

Gardner, 121 S.E. 330, ,I57 Ga. 862 
—Kelly V. Cates, 138 S.B. '2'80, 36 
Ga.App. 763—Hancock v. Green- 
Miller Co., 132 S.E. 13<6, 36 Oa.App. 
81. 

Wash.—Christianson v. Shepherd, 
255 P. 9'42, 143 Wash. 537. 

75. La.—Maskell v. Pooley, 12 La. 
Ann. '661. 

76. Ga.—Morrlso'n v. Knight, '8 S. 
E. 211, 82 Ga. Dte—Blandford v. 
McGohee, 6*7 Ga. 84. 

Equitable nature of statutory pro¬ 
ceedings see supra § 169. 

77. Md.—Albert v. Freas, 64 A. 282, 
103 Md. 583. 

23 C.J. p 595 note 8. 

78. Kan.—Gardner v. Quick, 64 P. 
.1034, <8 Kan.Aipp. 5'59. 

79. Pa.—Leedom v. Zierfuss, 3 Del.. 
Co. 12’9. 

23 C.J. p 596 note 15. 

▲mendmest held proper 
Where property was devised to D, 
and, if he died without children, to 
H for life, with remainder to her 
children, and was levied on as prop¬ 
erty of D, and claim interposed by 
H and her children, an amendment to 
the issue tendered by plaintiff, alleg¬ 
ing D’s belief in his absolute own¬ 
ership, improvements in reliance on 
such belief. H’s promise -that she 
and her children would quitclaim 
their interests, further improvements 
In reliance on such agreement, and 
the execution by H of an Instrument 
releasing her interest to plaintiff to 
the extent of a loan made by plain¬ 
tiff to D on the land, was held not 
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provided they are germane to the issue,*® are of¬ 
fered hi due time,*i and are verified, if so required 
by statute.** Under some statutes, either the ex¬ 
ecution creditor or claimant can amend by adding 
equitable matters germane to the issue;** but this 
rule cannot be so extended as to convert the issue 
in a claim case into a general action where either 
party may obtain a general judgment in perso- 
ilam,*^ 

§ 184. iBSues and Questions Considered 

In general the ietue to be tried Is the liability of the 
property to the plaintiff’s execution at againat clalmant’e 
title or right, and only queetlona relevant thereto may be 
oonalderfd. Formal Joinder of laaue la required In aome 
atatea but not in othera. The proof should be limited to 
the Isauea, but la more liberally admitted than In suite 
where there are formal pleadings and ieaues. A varlanoe 
In the proof la fatal. 

The issue to be tried under the claim statutes is 


an issue of the liability of the property to plain¬ 
tiff’s execution as against claimant’s title or right,** 
at the time of the filing of the claim,** or, in some 
jurisdictions, on the trial of the right of personal 
property, whether the execution creditor or claim¬ 
ant is entitled to possession at the time of the levy 
of execution.*The issue is whether claimant 
owns the property,®* which includes the manner in 
which he obtained ^ch title,** and not whether 
the execution debtor owns it.*® The court is not 
authorized to determine any question of lien, fraud, 
or equities not involved in the determination of 
claimant’s title,*^ nor to decide any issue that may 
arise between the executing officer and a third 
person.** In contests between plaintiff in execu¬ 
tion and a donee or purchaser from the execution 
defendant, the issue of actual or constructive fraud 


subject to demurrer.—Jukes v. Hull, 
10*6 S.E. 9-6, a6l Ga. 166. 

UsmUMal of lovy on part of propor- 
ty 

On trial of claim to property on 
which execution had been levied, al¬ 
lowing sheriff to amend by dismissal 
of levy as to one of two tracts in¬ 
volved was not error, where claim¬ 
ant had moved to dismiss levy on 
ground that It was excessive and 
claimant was not injured by amend¬ 
ment.—Wright V. Pearson, 18;5 S.B. 
83«, 1182 Ga. 366. 

Varty from wliom property pnr- 

ohaaod 

A motion to amend the statement 
of claim by substituting a different 
party from whom it is claimed the 
property was purchased should be 
allowed, since such an amendment 
does not change the nature of the 
claim nor introduce a new cause of 
action, but merely varies the proof. 
—Forman v. Pine, 89 Pa.Super. 329. 
8Q. Pa.—Georgia Power Co. v. City 
of Decatur, 154 <S.E. 268, 170 Ga. 
699. 

23 C.J. p 596 note 12. 

81. Pa.—Grant v. Hancock, 6 Fhila. 
1*93. 

23 C.J. p 596 note 13. 

SSL Ind.—Raymond v. Parisho, 70 
Ind. 256. 

83. Ga.—Georgia Power Co. v. City 
of Decatur. 154 S.E. '2i68, 170 Ga. 
69*9—^A. J. Evans Marketing Agen¬ 
cy V. Federateil Fruit & Vegetable 
Growers, 1«5'2 S.E. 49. 170 Ga. 30. 
23 C.J. p 696 note 16. 

To MNMrt equitable riglite 
Proper pleadings to assert equka- 
ble rights can be effected by amend¬ 
ment in aid of levy, where plaintiff 
In execution seeks to subject prop¬ 
erty to his process on equitable 
grounds, or, by amendment to the 
claim, where claimant eete up equi-j 


table rights against plaintiff.—Carter 
V. Moody. 129 S.E. 163, 160 Ga. 849. 

Bequired poxpoee for amendment 

Such equitable amendments must 
be aimed at showing a legal or equi¬ 
table title in claimant, or some in¬ 
terest in the nature of an equitable 
title, to support a claim.—^A. J. 
Evans Marketing Agency v. Federat¬ 
ed Fruit 4k Vegetable Growers, 152 
S.E. 49. 170 Ga. 30. 

84. Ga.—Georgia Power Co. v. City 
of Decatur, 154 S.E. 2V8. 170 Ga. 
699—A. J. ETvans Marketing Agen¬ 
cy v. Federated Fruit & Vege¬ 
table Growers, 152 S.E. 49, il70 Ga. 
30. 

88. Ala.—McDonald v. Stephens. 85 
So. 746. 204 Ala. 359—Drennen Co. 
Department Stores v. Elrod, 101 
So. 805. 20 Ala.App. 320. 

Ga.—Georgia Power Co. v. City of 
Decatur, 154 S.E. 268, 170 Ga. 699 
—Pitts V. Cox. 145 S.B. 61, 167 Ga. 
228—^Williamson v. Harry L. Win¬ 
ter, Inc., 120 S.E. 602, 156 Ga. 779 
—Hlackstock v. Blackman, 108 S. 
E. 775, 152 Ga. 179—Deloach v. 
Myrick, 6 Ga. 410—Jenkins v. Best 
Trading Co., 146 S.B. 512, 39 Ga. 
App. 214—Shaner Motor Co. v. 
Williams, 138 S.E. m, 3*6 Ga.App. 
766. 

23 C.J. p 596 note 17. 

ITo other iMiic 

A claim cose carries with It no 
question save that of title.—Farrar 
V. Joyce, 4 S.E.2d 708, 60 Ga.App. 
6T5. 

However, it has been stated that 
generally in a claim case claimant 
may attack execution on any ground 
maintainable by defendant in fieri 
facias, and may resist levy on 
ground that Judgment on which fieri 
facias Issued was void.—Becker v. 
Truitt. 146 S.E. 654, 89 Ga.App. 286. 
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Hatters not in issue 

(1) Claim of possession by claim¬ 
ant.—Pitts v. Cox, 145 S.E. 61, 167 
Ga. 228. 

(2) The nature of the indebted¬ 
ness on which the Judgment was 
based, and for which the fieri facias 
was issued, whether borrowed mon¬ 
ey or not.—Blackstock v. Blackman. 
108 S.E. 775, 152 Ga. 179. 

(3) The liability of claimant to 
pay the debt on which the execution 
was based.—^Newsome Lumber Co. 
V. H. Ramsey Motor Co., 136 S. 
E. 166, 36 Ga.App. 194—23 C.J. p 596 
note 17 [a] (4). 

(4> Earlier cases see 23 C.J. p 596 
note 17 [a]. 

Attack on Judgment or execution see 
supra i 173. 

881 Ga.—Deariso v. Lawrence, 60 S. 
E. 330, 3 Ga.App. 5'80. 

87. Tex.—Sanders v. Farrier, Civ. 
App., 271 S.W. 293. 

88 . Cal.—Fulton v. Webb, 1103 P.2d 
596, 39 Cal.App.2d 509. 

Colo.—Schraeder v. Mitchell. 216 P. 
147, 73 Colo. 320. 

Tex.—Poster v. Spearman Equity 
Exchange, Civ.App., '266 S.W. 583. 

89. Cal.—Pulton v. Webb, 103 P.2d 
596. 39 Cal.App 2d '509. 

90u Colo.—Schraeder v. Mitchell, 
216 P. 147, 73 Colo. 320. 

91. Cal.—Fulton v. Webb, 103 P.2d 
596. '39 Cal.App.2d 509. 
unlawful aots of sheriff 
Alleged unlawful acts, if any, of 
sheriff who levied execution but who 
was not party to the action could 
not be made the subject of inquiry. 
—Fulton V, Webb, supra. 

98. Ohio.—Long & Allstatter Co. v. 
Willis. 3 N.E.2d 910, 62 Ohio App. 

appeal dismissed Willis v. 
Long & Allstatter Co., 2 M.E.2d 
600, 181 Ohio St. 287. 
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may be presented.®* Where claimant is the wife 
of the execution debtor, the question of where she 
got the money used in the payment of the purchase 
price of the property is pertinent to the issue.®^ If 
the validity of the affidavit is challenged, an issue 
is presented which must of necessity be tried by the 
court before the right of property can be tried.®® 
Where there is but one defendant in execution and 
a claim affidavit recognizes that the land is levied 
on as the property of such defendant, claimant 
cannot object to the levy on the ground that it fails 
to show the amount of defendant's interest in the 
property;®* but the rule is otherwise in cases where 
there are two or more defendants in fieri facias.®^ 
In jurisdictions where pleadings are filed in the 
proceeding the issue is limited thereby.®* 

Claimant’s issue is not triable unless the execu¬ 
tion plaintiff establishes that, as against the execu¬ 
tion defendant, the property seized is liable to the 
execution.®® 


Joinder of issue. In some states the making up 
of an issue within a prescribed thnei is required by 
statute or court rules,^ while in other states a for¬ 
mal issue need not be joined.® Where a joinder of 
issue is required, the judgment creditor must take 
issue or be barred.* The tender of an immaterial 
issue does not affect the validity of a judgment 
based on a material issue.^ 

Proof. Evidence not material to the issues in 
the case is inadmissible.® Claimant is not bound 
in his proof to go beyond the issue raised by the 
pleadings.* In jurisdictions where the execution 
plaintiff has the burden of proof, see infra § 185 a, 
the execution plaintiff must prove, prima facie at 
least, that the property levied on is the property of 
the execution defendant.*^ Although the courts 
have refused to receive evidence offered by claim¬ 
ant or the execution creditor on the ground that 
it was not admissible under the affidavit of claim 
or under the pleadings,* as a general rule they are 
more liberal in this respect than in an ordinary suit 


93. Ala.—^McDonald v. Stephens. S5 
So. 74^6. 204 Ala. 3i59. 

TmndnlMLt aatnrs of title 

(1) Defendant in third opposition. 
Involving title to personalty seized 
under Aeri facias, may tender issue 
vel non of fraudulent nature of third 
opponent's title by answer.—South' 
land Inv. Co. v. Michel, La-App., 149 
So. 177. 

(2) The fact that fraud had not 
been pleaded did not preclude court 
from determining that there had 
been a fraudulent conveyance of 
bonds by Judgment debtor to third- 
party claimant where both sides un¬ 
derstood issues Involved and no 
claim was made of surprise, con¬ 
tinuance was not requested, and no 
objection was made to admission of 
evidence tending to establish fraud. 
—Pulton V. Webb, I103 •P.2d S96, 39 
Cal.Aipp;2d •50'9. 

asigtenoe and date of debt 
The existence and date of plain¬ 
tiff’s debt becomes material and de¬ 
cisive.—^McDonald v. Stephens, S5 So. 
746. 204 Ala. 3'59. 

94« Ala.—Bradford v. Buttram. 88 
So. 629. '20*5 Ala. 599—Daffron v. 
Crump, '&9 Ala. T7. 

86k Miss.—Parrand Co. v. Huston, 
69 So. 99*7, no Miss. 40. 

96L Ga.—Roughton v. Roughton, 
173 S.B. 673, '17'8 Ga. 3'67—Scolly 
4k Co. V. Butler, i5'9 Ga. *849. 

97. Ga.—^Roughton v. Roughton, 173 

S.E3. '678, 178 Ga. 367—Cooper v. 
Tearwood, 45 716, 119 Ga. 44 

—Hudspeth v. Scarborough, 69 Ga. 
777. 

96. Pa.— ^Lettieri v. Mamaroneck 


Sand & Gravel Oo., 186 A. 76*2, 123 
Pa. Super. 13. 

99. Miss.—'Scruggs v. Electric Paint 
& Varnish Co., 105 So. 745, 747, 
140 Miss. 615. 

"If as between the plaintiff and 
the defendant in execution the prop¬ 
erty taken by the execution is not 
subject thereto, the court is without 
authority to adjudicate the conAict- 
ing claims thereto as between a third 
person and the defendant in execu¬ 
tion."—Scruggs V. Electric Paint & 
Varnish Co., supra. 

1 . Miss.—Parrand Co. v. Huston, 69 
So. 997, no Miss. 40. 

23 C.J. p 597 note 20. 

8 . Pla.—Betton v. Willis, 1 Pla. 2*62. 
23 C.J. p 597 note 21. 

3. Miss.—Sears v. Gunter, 39 Miss. 
338—Martin v. LoAand, 18 Miss. 
317. 

Judgment by default see Infra ft 187. 

4. Tex.—Wright v. Henderson, 12 
Tex. 43. 

6 . Pa.—Lettierl v, Mamaroneck 
Sand & Gravel Co., 186 A, 762, 123 
Pa.Super. 13. 

Tex.—Foster v. >S!pearman Equity 
Exch., Civ.App., 266 S.W. '583. 
PotltloB and ia ozlglaal wait 

Petition and exhibits thereto, in 
suit in which attachment and execu- 
tlO‘n were levied, Was inadmissible 
on trial of property right asserted 
by others, as not bearing on issue, 
and injecting Issue, as to material¬ 
man's and laborer’s lien, set up in 
affidavits attached to petition.—^Fos¬ 
ter V. Spearman Equity Exch., supra. 

0 . Pa.—^Lettierl v. Mamaroneck 
Sand & Gravel Co., 186 A. 762, 123 
Pa. Super. 13. 


Title 1b olaiiuBBt’e vOBdor 

In sheriff’s interpleader proceeding 
where no issue was raised in plead¬ 
ing as to want of title in claimant’s 
vendor, such evidence is inadmissi¬ 
ble.—Lettleri v. 'Mamaroneck Sand 
& Gravel Co., supra. 

7. Ga.—Jarrard v. Mobley, 154 S.E. 

251, 170 Ga. 847. 

Proof required 

Unless the sherlfT’s entry discloses 
that the property levied on was In 
execution defendant’s possession, or 
claimant admits a prima facie case 
in behalf of execution plaintiff or 
that execution defendant was in 
possession, execution 'plaintiff must 
prove, as a circumstance establish¬ 
ing the ownership of execution de¬ 
fendant, that execution defendant 
was in possession, or in a case of 
husband and wife, that he and his 
wife both lived on the property in 
dispute, from which circumstance 
the law presumes possession and 
ownership to be in the huaband.— 
Jarrard v. Mobley, 154 'S.E. '251, 170 
Ga. '847. 

8. Ala.—Choctaw Bank v. Dearmon, 

134 So. 648, 22-3 Ala. 144. 

'23 C.J. p 59'7 note 28. 

Xortgoga 

(1) Failure of claim affidavit to 
state claim was based on mortgage 
as required by statute renders mort¬ 
gage inadmissible as evidence over 
objection.—Choctaw Bank v. Dear¬ 
mon, 134 So. 648, 223 Ala. 144. 

(2) Under Code 1923 f 10379, on 
trial of right of property on which 
execution was levied, claimant, who 
made no reference in affidavit to 
any mortgage or nature of right 
claimed, could not support his claim 
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where there are formal pleadings and issues.^ 
Evidence with respect to questions raised by the 
pleadings,such as fraud,is admissible. Evi¬ 
dence tending to show that claimant had parted 
with his title to the property levied on is admissi- 
ble.^2 Where claimant alleged ownership of the 
property levied on, evidence that he possessed a 
lien thereon is inadmissible.^^ jn jurisdictions in 
which the execution plaintiff alleges that the prop¬ 
erty claimed is the property of the execution de¬ 
fendant and subject to execution and claimant sim¬ 
ply denies it, sec supra § 183, the only means by 
which claimant can sustain the negative after the 
execution plaintiff has made out a prima facie case, 
is to show that he is the owner of the property 
it is not allowable to prove that the property be¬ 
longs to some third person.^B 

Admissions in pleadings, A party will not be 
heard to deny the existence of facts which he has 
alleged in his pleading.^® However, fact allega¬ 
tions in an unanswered plea cannot be considered 
as evidence, and proof thereof should be made to 
establish them.^^ A replication that if there is 
any deed, it is not valid does not admit the execu¬ 
tion of the decd.^* 

Variance. It is generally held that claimant must 
prove his title as claimed, or the variance will be 
fatal.i^ Thus if absolute ownership is alleged, a 
recovery is not allowed on proof of a limited in¬ 
terest,20 or proof that the property is held as se- 
curity,2i or as agent for another nor can a 


claim of a qualified'property in the subject matter 
of the execution be xnaintained by proof of ab-< 
solute propcrty.38 It is not a fatal variance that 
the proof shows an ownership of only a part of the 
goods on a claim to all,24 or a several instead of a 
joint ownership as claimed,26 or, on a claim to ab¬ 
solute ownership, an ownership in trust under 
which the legal title to the whole of the property 
is in claimant.26 Also, under a prayer for general 
relief, claimant assenting ownership of the prop¬ 
erty, who also alleged facts showing a privilege, 
should receive judgment allowing the privilege 
where the evidence introduced establishes it.27 
There is a fatal variance where the proof of own¬ 
ership of plaintiff is of property other than that 
levied on.28 

§ 185. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. ‘ Weight and sufficiency 

a. Presumptiona and Burden of Proof 

In toma Jurisdictions the court directs which party 
has the burden of proof; in others ciaimant has the 
burden; and in stiil others, the burden depends on the 
possession of the property at the time of levy. As a 
general rule, the execution piaintiff need not prove the 
Judgment on which the execution is based, but the au¬ 
thorities are not in harmony as to the necessity of 
proving the execution. 

In some jurisdictions, the court may direct which 
party shall be considered plaintiff and assume the 
burden of proof.28 


by evidence of mortgage and note. 
—Drcnnen Co. Department Stores v. 
Brown, 103 So. '588, m Ala. 1524. 

9. Ala.—Lehman, Durr & Co. v. 

Warren Sc Burch, '53 Ala. 535. 
Jhride&oe held admissible 

(1) Execution plaintiff may intro¬ 
duce evidence of every fact showing 
that the pro>perty is liable to the 
execution; and claimant may give 
evidence of every fact showing that 
there resides in him a superior right 
to the property.—Lehman, Durr & 
Co. V. Warren & Burch, supra. 

(2) Where claimant relies on deed 
from execution defendant, evidence 
offered by execution plaintiff that 
the parties to the deed were husband 
and wife is admissible.—Moore v. 
Loganville Mercantile Co., 191 S.E. 
121, 184 Oa. 351. 

(3) Earlier cases see 23 C.J. p 597 
note *29 [a]. 

lOu La.—Home Finance Service v. 

Linam, App., 174 So. 389. 

11. La.—First Nat. Bank v. La- 
grone, 117 So. 711, 16-6 La. -626— 
Home Finance 'Service v. Linam. 
App., 174 So. 389. 


12. Tex.—Poster v. Spearman Equi¬ 
ty Exch., Clv.App., '26’6 S.W. 5'8'3. 

13. Tex.—'Noble v. Long, Clv.A'P’p., 
2'9'8 S.W. 618. 

14. Ala—The Branch Bank at 
Montgom<‘ry v. Parker, 5 Ala. 7.71. 

15b Ala.—The Branch Bank at 
Montgomery v. Parker, supra— 
Drcnnen Co. Department Stores v. 
Elrod. 101 So. 805, 20 Ala.App. 320. 
(la.—Huckcr v. Hunt, 163 S.E. 612, 
41 Ga.App. 836. 

16b Pa.—Blum v. Warner, 1 Leg. 
Rec. 113. 

17. Oa.—Pendergrass v. Hardman, 
1'21 S.E. 808, 157 Ga. 679. 

18. Ala.—Desha v. Scales, 6 Ala. 
356. 

19. Ala.—Johnson v. Whitfield, 27 
So. 40-6, 124 Ala. 608, 83 Am.S.Il. 
196. 

23 C.J. p >597 note 30. 

ga Pa.—Hoopes v. Bbel, 16 Pa. 
Dlst. 271. 

21 . Ala.—Bank of -Mobile v. Lewis, 
App., 80 So. 179. 

23 C.J. p 597 note 32, 
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22. Pa.—Bloomingdale v. Victor, 10 
Pa.Co. 177. 

23. Pa.—Waverly Coal & Coke Co. 
V. McKennan, 1 A. 543, 110 Pa. 
599. 

24. Pa—Rush v. Vought, 55 Pa. 
4.77. 93 Am.D. 769. 

Stxlkliig Items not proved 

Judgment creditor’s motion to 
strike from property claim, based 
on constable’s bill of sale, amount 
exceeding items therein, was proper¬ 
ly granted —Glaser v B. V. D Sales 
Corporation, 170 A. 49, .ri2 N.J.Law 
17-9. 

25. Pa.—Van Winkle v. Young, 37 
Pa. 214. 

ga Pa.—Campbell v. Clevenstlne, 24 
A. 80, 149 Pa. 46. 

23 C.J. P 597 note 36. 

27. La —Carnahan v. Rachal, 133 
So. 803, 16 La.App. 269 

' 28. Ga.—Peacock v. Savannah Wood- 
enware Co., 88 S.E. 906, 18 Ga.App. 
127. u 

29. Ark.—Norton v. Elk Horn Bank. 
17 S.W. 362, 55 Ark. 69. 
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In other jurisdictions, the burden of proof in 
claim proceedings is on claimant,who must show 
by clear and satisfactory evidence,*^ or, if claimant 
is the wife of the execution defendant, beyond a 
reasonable doubt, ^ 2 that the property belongs to 
him and is not subject to sale on execution,at 
least where the execution defendant had posses^ 
sion of the property levied on at the time of the 
levy.®^ 

In still other jurisdictions, if the property levied 
on was taken from the possession of claimant or 
his agent, the burden of proof is on the execution 


plaintiff but if it is taken from the possession 
of the execution defendant or any other person 
than claimant, the burden of proof is on such claim- 
ant,^< and the fact that the judgment creditor is 
permitted to open and dose does not shift the bur¬ 
den and where it is uncertain whether claim¬ 
ant or the execution defendant was in possession^ 
the court should direct which party shall assume 
the burden of proof.®® 

In still other jurisdictions, the burden of proof 
in the whole action lies on the party who would be 
defeated if no evidence were given on either side,®® 


aa U.S.—oroBB ft p. Mfa. Co. v. 
Gerhard, C.C,Pa., 11 F.CaB.No.5.84S, 
8 Rep. 136. 7 Wkly.N.C. 61. 26 Hit. 
Rev.Rec. 280, 27 PlttBb.Lea.J. 36. 
Cal.—Kyne v. Kyne, 106 P.2d 620, 16 
Cal.2d 436, prior opinion, App., 98 
P.2d 738—Grant v. Searawa. 112 P. 
2d 784, 44 Cal.App.2d Supp. 946. 
Fla.—Saraaota County v. Weeks, 130 
So. 699, 100 Fla. 1064—Cameron 
ft Barkley Co. v. Law-Bnale Co.. 
124 So. 814. 98 Fla. 920—Price v. 
Sanchez, 8 Fla. 136. 

Ill.—National Cash Register Co. v. 
Clyde W. Riley Advertisinir Sys¬ 
tem. 160 N.E. 646, 329 Ill. 403— 
Munson v. Commercial State Bank 
of Windsor, 246 Ill.App. 368. 

La.—^Picou V. Rousseau, App., 160 So. 
67. 

Mo.—Schell y. F. B. Ransom Coal ft 
Grain Co., App., 79 S.W.2d 643. 
N.C.—Everett v. Carolina Mortg. Co., 

I S.B.2d 109, 214 N.C. 778. 

Pa.—Gallagher v. Davis, 86 A. 319, 
179 Pa. 604—Bloomingdale v. Vle- 
tor, 23 A. 647, 147 Pa. 371—Tre- 
mont Coal Co. v. Manly, 60 Pa. 384 
—Greene v. Keach, 164 A. 109, 
107 Pa.Super. 646—Bricker v. Doyle, 
64 Pa.Super. 474—Smith v. Axe, 
14 Pa.Co. 632—Mitchell v. Jobes, 

II Pa.Co. 160—^Northampton County 
National Bank v. Hay, 6 Pa.Co. 232 
—Blum V. Warner, 1 Leg.Rec. 113. 

Philippine.—^Amanclo v. Pardo, 20 
Philippine 313. 

Burden of proof on third party claim 
in foreclosure of chattel mortgage 
by Issuance of execution see Chat¬ 
tel Mortgages S 428 notes 63-71. 

ftffesr issnaaoe, and bsfove levy, of 
•Kootttloa 

When a party purchases personal 
property of a Judgment debtor after 
an execution has been issued and put 
Into the hands of the sheriff against 
such property, but before levy, it 
would seem that the onus is on the 
purchaser to show himself to be a 
purchaser in good faith.—Williams 
v. Shelly. 37 N.T. 376, 4 Transcr.A. 
814. 

81. Pa.—Greene v. Reach. 164 A. 
109, 107 Pa.Super. 646. 

88 . Pa.—Jenkins W. Gourtright, 89 
Pa.Super. 232. 


1 33. Ill.—Munson v. Commercial 

State Bank of Windsor, 246 Ill. 
App. 368. 

Proof of possession insnfleient 

On the trial of a feigned issue un¬ 
der the sherilTs Interpleader act, the 
burden is on claimant to prove title 
to the property and it is not suffi¬ 
cient to show mere possession of 
the property.—Bloomingdale v. Vie- 
tor, 23 A. 647. 147 Pa. 871—Petruszi 
V. Black Diamond Wholesale Grocery 
Co., Pa.. 84 Luz.L.Reg. 888. 

84. Fla.—Charles Ringling Co. v. 

Muirheid. 133 So. 108, 101 Fla. 1215. 
Md.—Guyer v. Snyder, 104 A. 116, 
133 Md. 19. 

Pa.—Hunter Const. Co. v. Lyons, 82 
A. 761, 233 Pa. 661—Welch v. Kline. 
67 Pa. 428. 

property in possession of Imsbaad 
and wife 

(1) Wife who claims title to prop¬ 
erty which, when levied on by hus¬ 
band’s execution creditors, was found 
in possession of both husband and 
wife, has the burden of proof.—Gil¬ 
lespie v. Miller, 37 Pa. 247. 

(2) Earlier case see 23 C.J. p 698 
note 46 [c] (3). 

]>eiivery of possession 
Where it appears that personal 
property which is the subject of a 
sheriff's interpleader had belonged to 
defendant in execution, and it is 
found by the sheriff in his apparent¬ 
ly continuing and uninterrupted pos¬ 
session and use, the burden is on a 
person claiming through him to prove 
by sufficient evidence at least the 
constructive delivery of it.—Doll v. 
Crooks, 20 Pa.Dist. ft Co. 168. 

35. Tex.—Panhandle Nat. Bank v. 
Poster, 12 S.W. 223, 74 Tex. 614— 
King v. Sapp, 2 S.W. 578, 66 Tex. 
619—Miller v. Sturm, 36 Tex. 291 
—Noble v. Long, Clv.App., 298 8. 
W. 618—Marrett v. Herrington, Civ. 
App., 145 S.W. 254—Courtney Shoe 
Co. V. Policy, C1V.APP., 96 S.W. 7 
* —^Producers’ Marble Co. v. Bergen, 
Clv.App., 81 S.W. 89. 

Tsstinumy of sxsoutioa debtor 
Where the execution debtor testifies 
that the property belongs to claim¬ 
ant, the burden of proof is on the ex¬ 
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ecution plaintiff.—Steed,v. Wren, Tex. 
Civ.App.. 194 S.W. 968. 

38l Tex.—Panhandle Nat. Bank v. 
Foster, 12 S.W. 223, 74 Tex. 614— 
Miller v. Sturm, 86 Tex. 291—Lath¬ 
am v. Selkirk, 11 Tex. 314—Moore- 
De Grazier Co. v. Hawley, Civ.App., 
230 S.W. 1069—Horn v. Price, Civ. 
App., 200 S.W. 690—Love v. Hud¬ 
son, 59 S.W. 1127, 24 Tex.Civ.App. 
877—Cullers v. Gray, Civ.App., 67 
S.W. 305. 

Za aotloiL by temporary administra¬ 
tor to try the right of property to 
goods levied on under an execution 
against him personally, while the 
goods were in his possession, and be¬ 
fore his qualification as temporary 
administrator, the burden is on plain¬ 
tiff to prove title in the estate.— 
Plnkard v. Willis, 67 S.W. 891, 24 
Tex.Civ.App. 69. 

37. Tex.—Horn v. Price, Civ.App., 
200 S.W. 690. 

38. Tex.—^Miller v. Sturm, 36 Tex, 
291. 

Property in possession of hnsband 
and wife 

Where property in the possession 
of husband and wife is levied on un¬ 
der an execution against the husband, 
and the wife claims title thereto, the 
decision of the court placing the bur¬ 
den of proof on the wife is proper. 
—McDuffie V. Greenway, 24 Tex. 626. 
38. Ky.—^Borches v. Beilis, 62 S.W. 

486, 110 Ky. 620, 28 Ky.L. 37. 
Where property prima facie subject 
to seisnre 

Where the officer seizes property as 
that of the execution defendant, 
which is prima facie subject to sei¬ 
zure, the burden of proof is on 
claimant.—^Stone v. Hudson, 9 Ky.Op. 
867. 

■any case 

In an early case it was held that, 
where the Jury called on the motion 
of claimant of property seized under 
execution fail to render a verdict 
as to the right of the property, claim¬ 
ant necessarily fails to establish his 
right, and under the statute the offi¬ 
cer must sell the property.—Mitchell 
v. Vance, 6 T.B.Mon.. Ky., 528, IT 
Am.D. 96. 
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which question the court must decide.^® Where the 
execution plaintiff has the burden of proof and 
shows that the execution defendant had posses¬ 
sion of .the property at the time of the levy, he 
makes out a prima facie case and the burden of 
proof shifts to claimant.^^ 

In still other jurisdictions the burden of proof, 
in the first instance, is on the execution plaintiff,^2 
who must show that the property levied on is that 
of the execution defendant,^^ and is liable to the 
satisfaction of the writ or process,^^ provided, un¬ 
der the express provisions of some statutes, the 
property levied on is, at the time of such levy, not 
in the possession of defendant in execution.^® Un¬ 
der such proviso the burden of proof is on the 
execution plaintiff where claimant or his agent was 
in possession at the time of the levy,46 or where the 
entry of levy shows that the execution defendant 
was not in possession at that time,4 7 or where the 


entry of levy,48 or the evidence, 4» fails to show 
that, at the time of the levy, the property was in 
the possession of the execution defendant, or where 
it does not appear who was in possession but if 
it appears that the execution defendant was in 
possession of the property at the time of the levy,^! 
as where the entry of levy recites that fact,52 or 
where claimant admits it,®3 the burden of proof is 
on claimant and not on the execution plaintiff. 

Where he has the'hurdcn of proof, the execution 
plaintiff may make out his case by proving title in 
the execution defendant,®4 or possession since the 
date of the judgment.lie need make only a 
prima facie case;56 and where he does this,®^ as 
where the evidence shows title in the execution de¬ 
fendant prior to the judgment or execution,^8 after 
judgment,59 before levy,60 or at the time of levy,8i 
or possession of the property by the execution de¬ 
fendant at the time of,®2 or after,®® or according 


40. Ky.—Borches v. Beilis. 62 S.W. 
486, 110 Ky. 620. 23 Ky.U 37. 

41. Ky.—Bcfrchea v. Beilis, supra. 

42. Ala.—Lokey v. Ward, 164 So. 
802, 228 Ala. 659—Drennen Co. De¬ 
partment Stores V. Elrod, 101 So. 
805, 20 Ala.App. 320. 

Oa.—Sealy v. Beeland, 189 S.E. 624, 
183 Ga. 709—Miller v. Clermont 
Banking Co.. 179 S.E. 718, 180 Ga. 
556—Houghton v. Houghton. 173 
S.E. 673, 178 Ga. 367—Grant v. 
Sosebee. 159 S.E. 672, 173 Ga. 98— 
Jarrard v. Mobley, 164 S.E. 251, 
170 Ga. 847—Bull v. Johnaon, 12 
S.E.2d 96, 63 Ga.App. 760—New- 
some Lumber Co. v. H. N. Ram¬ 
sey Motor Co., 136 S.E. 166, 36 Ga. 
App. 194—Cain v, Robinson, 123 S. 
E. 914. 32 Ga.App. 476. 

Miss.—Reid v. Halpin, 188 So. 310— 
Butler V. Lee, 54 Miss. 476—At¬ 
wood V. Meredith, 37 Miss. 635— 
Robs v. Garey, 8 Miss. 47. 

■ffsot of nilo 

The burden of proof being on plain¬ 
tiff in the execution, if no title is 
made to appear in defendant in the 
execution, plaintiff's case is defeated 
equally as well as if a paramount ti¬ 
tle were established in claimant.— 
Thornhill v. Gilmer, 12 Miss. 163. 

43. Ala.—Cochran v. Garrard & Son, 
43 So. 721, 150 Ala. 679. 

23 C.J. p 697 note 42. 

4^ Ala.—Jackson v. Wilson, 78 So. 

883, 201 Ala. 629. 

23 C.J. p 597 note 43. 

43. Qa.—Rountree & Co. v. Gaulden, 
61 S.E. 346, 123 Ga. 449—S. T. 
Coleman & Burden Co. v. Rice, 81 
S.E. 424, 105 Ga. 163—Deloach v. 
Myrick. 6 Ga. 410—Bull v. John¬ 
son, 12 S.B.2d 96, 63 Ga.App. 750. 

46. Ga.—^Whitley v. Foster, 63 S.E. 
698, 132 Ga. 82—Southern Min. Co. 
V. Brown, 88 S.B. 78, ll97 Ga. 264. 


47. Ga.—Whitley v. Poster, 63 S.E. 
698, 132 Ga. 32. 

48. Ga.—Woods v. Vann, 172 S.E. 
686, 48 Ga.App. 393—Singer Sew¬ 
ing Mach. Co. V. Sloan. 132 S.E. 105, 
35 Ga.App. 128—^Watson v. Sud- 
derth, 123 S.E. 143, 32 Ga.App. 383. 

49. Ga.—Woods v. Vann, 172 S.E. 
6K6, 48 Ga.App. 393. 

50. Ga.—Singer Sewing Mach. Co. 
V. Crawford, 181 S.E. 103, 34 Ga. 
App. 719. 

51. Ga.—Deloach v. Myrick, 6 Ga. 
410—O'Neal v. First Nat. Bank, 71 
S.E. 807, 9 Ga.App. 496. 

52. Ga.—Veal v. Veal, 15 S.E.2d 725 
—Sealy v. Beeland. 189 S.E. 524. 
183 Ga. 709—Thompson v, Vander¬ 
bilt. 142 S.E. 665, 166 Ga. 132— 
Head v. Holcombe, 123 S.E. 107, 
158 Ga. 94—Nolley v. Elliott. 178 
S.E. 309, 50 Ga.App. 882—Scruggs 
V. Blackshear Mfg. Co., 166 S.E. 
249, 45 Ga.App. 855. 

63. Ga.—Sealy v. Beeland, 189 S.E. 
524, 183 Ga. 709—S. T. Coleman 
& Burden Co. v. Rice, 81 S.E. 424. 
105 Ga. 163—Securities Inv. Co. v. 
Johnson. 8 S.E.2d 794, 62 Ga.App. 
695—Strickland v. Smith, 87 S.E. 
718, 17 Ga.App. 606. 

23 C.J. p 698 note 45 [b]. 

54. Ga.—^^Vllen v. Clare, 71 S.E. 896, 
136 Ga, 550—S. T. Coleman & Bur¬ 
den Co. V. Rice, 31 S.E. 424. 105 
Ga. 163—Bull V. Johnson, 12 S.E. 
2d 96, 63 Ga.App. 760. 

55. Ga.—Allen v. Clare, 71 S.E. 896. 
136 Ga. 560—S. T. Coleman 6 Bur¬ 
den Co. V. Rice, 31 S.E. 424. 106 
Ga. 163—Bull v. Johnson. 12 S.E. 
2d 96. 63 Oa.App. 760. 

66. Ala.—Lokey v. Ward, 154 So. 
802, 228 Ala. 669. 

Ga.—^Deloach v. Myrick, 6 Qa. 410. 
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57. Ala.—Brashear v. Williams, 10 
Ala. 630. 

Ga.—Tippins v. Lane. 191 S.E. 134, 
184 Ga. 331—Grant v. Sosebee, 159 
S.E. 672, 173 Ga. 98—Hirsch v. 
Beverly, 54 S.E. 678, 126 Ga. 667 
—KImbrel v. Grow, 147 S.E. 916, 
39 Ga.App. 594. 

23 C.J. p 598 note 44. 

58. Ga.—State Banking Co. v. Miller, 
196 S.E. 47. 185 Ga. 653—Tippins 
V. Lane, 191 S.E. 134. 184 Ga. 331 
—S. T. Coleman & Burden Co. v. 
Rice, 31 S.E. 424. 105 Ga. 163. 

Prima fads oass shown 
rialntiff relying on Judgment fore¬ 
closing loan deed carries burden of 
proof by showing affirmatively that 
defendant was vested with title at or 
before time plaintiff acquired his loan 
deed.—Moore v. Prudential Ins. Co. 
of America, 16$ S.E. 48, 176 Ga. 489. 
OonvsyoBos sahjsot to Judgment and 
snsontlon 

Where it appears that claimant ob¬ 
tained title to the property levied on 
by conveyance subsequent to the 
judgment and recording of the ex¬ 
ecution, he has the burden of show¬ 
ing title superior to the lien of the 
execution, that is, that the property 
is not subject.—Goodwin v. Bowen, 
191 S.E. 691, 184 Ga. 408. 

66 . Ga.—State Banking Co. v. Miller, 
196 S.E. 47, 185 Ga. 653. 

60i. Ga.—State Banking Co. v. Miller, 
supra. 

61. Ga.—State Banking Co. v. Mill¬ 
er, supra. 

68. Ga.—^Martin v. Cowan, 68 S.E. 69, 
134 Ga. 477—Deloach v. Myrick, 6 
Ga. 410—Kimbrol v. Grow, 147 S. 
E. 915, 39 Ga.App. 594. 

63. Ga.—Roughton v. Roughton, 17S 
S.E. 673. 178 Ga. 367—Spraggins 
V. Brooks, 115 S.E. 495, 164 Ga. 
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to some authority before,the rendition of the 
judgfment, or at the time of the levy,®^ the burden 
shifts to claimant to show title in himself. How¬ 
ever, where the evidence leaves it uncertain wheth¬ 
er claimant or defendant was in possession, the 
burden of proof is not shifted but remains with 
plaintiff.®® 

Claimant has the burden of proving that he had 
title to the property claimed on the date of the fil¬ 
ing of his claim ;®7 and where he relies for title 
on an alleged purchase from the execution defend¬ 
ant the burden of proof is on such claimant.®® 

Necessity to prove judgment, execution, and levy. 
In some jurisdictions where claimant admits a 
prima facie case in the execution plaintiff and as¬ 
sumes the burden of proof, it is not necessary for 
the execution plaintiff to introduce in evidence 


the judgment, the fieri facias or the levy, or any 
evidence whatever, until such prima facie case is 
overcome by claimant’s evidence.®® In such case 
claimant must adduce evidence which so clearly 
overcomes the prima facie case as to require the 
court to set aside a verdict finding in favor of 
plaintiff.*^® In other jurisdictions the execution 
plaintiff must introduce the execution in evidence 
and has the burden of showing its validity but 
if it is not challenged the presumption is that it 
was valid. *^2 He need not, however, except in some 
jurisdictions,^® prove the judgment on which his 
execution is based.In some jurisdictions the 
execution plaintiff must introduce in evidence, as a 
prerequisite to recovery, the officer’s return;*^® in 
others the levy need not be proved, as that is ad¬ 
mitted by the claim for the property.*^® Where the 


822—^Martin v. Cowan, 68 S.E. 69. 
184 Ga. 477—Rountree & Co. v. 
Oaulden. 51 S.R 346, 123 Ga. 449 
—S. T. Coleman & Burden Co. v. 
Rice, 31 S.E. 424, 105 Ga. 163— 
Deloach v. Myrlck, 6 Ga. 410—Kim« 
brel V. Grow, 147 S.B. 915, 39 Ga. 
App. 594—Kelly v. Cates, 138 S. 
E. 280. 36 Ga.App. 763. 

64. Ga.—Sealy v. Beeland, 189 8. 
K 624, 183 Ga. 709. 

Short tlnio hoforo 
Evidence that defendant in execu¬ 
tion was in possession of the prop¬ 
erty levied on down to a short time 
before the term of the court at which 
the Judgment was obtained is suffl* 
dent to cast the onus on claimant 
to show his title.—Morgan v. Sims & 
Nance, 26 Ga. 283. 

65. Ala.—Dokey v. Ward, 154 So. 
802, 228 Ala. 559—City Holding Co. 
V. Hosch, 124 So. 291, 220 Ala. IIS 
—^Bennett v. McKee, 38 So. 129, 144 
Ala. 601—Drennen Co. Department 
Stores V. Elrod. 101 So. 806, 20 Ala. 
App. 320. 

Ga.—Sealy v. Beeland, 189 S.E. 624, 
183 Ga. 709—Thompson v. Vander¬ 
bilt, 142 S.E. 665, 166 Ga. 132— 
Spraggins v. Brooks, 115 S.E. 495, 
154 Ga. 822—Stephens v. Southern 
Cotton Oil Co., 94 S.E. 245, 147 
Ga. 410—Martin v. Cowan, 68 S.E. 
69, 134 Ga. 477—^N. Sellgman & Co. 
v. Daniels, 7 S.E.2d 207. 61 GeuApp. 
643—Scruggs v. Blackshear Mfg. 
Co., 166 S.E. 249, 45 Ga.App. 866 
—Kimbrel v. Grow, 147 S.E. 916, 
39 Ga.App. 694—Howell v. Booth, 
146 S.E. 910, 39 Ga.App. 41—Jones 
Motor Co. V. W. R. Finch Motor 
Co.. 129 S.B. 915, 34 Ga.App. 399 
—Greene v. Matthews. 120 S.E. 434, 
31 Ga.App. 266—Andrews v. Sims. 
108 S.E. 268. 27 Ga.App. 338— 
Lanier v. Holt, 89 S.E. 182, 18 
Ga.App. 186. 

23 aJ. p 698 note 45, 


arldonoe Inmdnoio&t to shift hnrdsa 
of proof 

Introduction in evidence by plain¬ 
tiff in fieri facias of execution with 
entry of levy, which entry recites 
that defendant in fieri facias died in 
possession of property levied on, is 
not evidence of fact that defendant 
in fieri facias died in possession of 
the property and will not relieve 
plaintiff in fieri facias of the onus 
probandl, and the admission of the 
execution and entry will not cast the 
burden on claimant.—Page v. Jones. 
198 S.E. 63. 186 Ga. 485. 

66 . Ga.—Dean v. American Harrow 
Co.. 37 S.E. 176, 112 Ga. 155. 

67. Ga.—Commercial Credit Co. of 
Georgia v. Jones Motor Co., 167 
S.E. 768, 46 Ga.App. 464. 

Bnrdsn of proof not snstali&sd 

Claimant’s burden to prove he had 
title on date he filed claim was not 
sustained by proof of title on date 
of levy.—Commercial Credit Co. of 
Georgia v. Jones Motor Co., supra. 

68. Ga.—Tompkins v. American Land 
Co.. 103 S.E. 190, 26 Ga.App. 326. 

Ky.—Borches v. Beilis, 62 S.W. 486, 
110 Ky. 620, 23 Ky.L. 37. 

Bmuioa for mlo 

This defense necessarily admits ti¬ 
tle in execution defendant, and the 
presumption is in favor of the con¬ 
tinuance of the title in him until 
the contrary is shown.—Borches v. 
Beilis, supra. 

69. Ga.—Manley v. McKenzie. 67 S. 
E. 706, 128 Ga. 347—Strickland v. 
Smith, 87 S.E. 718, 17 Ga.App. 606. 

Admissibility of execution see infra 
§ 186 b. 

Bxsontion 

(1) Where claimant admits that 
disputed property was in possession 
of defendant in fieri facias at time 
of levy, and assumes burden of proof, 
plaintiff need not put fieri facias in 
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evidence.—Morehead v. Holland Bros., 
165 S.E. 926. 45 Ga.App. 708. 

(2) Plaintiff in execution need not 
introduce execution in evidence in 
claim case, execution, entry, and 
claim forming pleadings.—Bacon v. 
Hinesville Bank, 144 S.E. 125, 38 
Ga.App. 422. 

(3) In claim proceedings, execution 
with entry of levy is part of papers 
before court, even if not formally in¬ 
troduced.—Nelson v. J. L. Brannon 
& Co., 123 S.E. 735. 32 Ga.App. 455. 
70 l Ga—Strickland v. Smith, 87 S. 

B. 718, 17 Ga.App. 605. 

23 O.J. p 5'98 note 47. 

71- Ala.—Brightman v. Meriwether, 
25 iSo. 994. 121 Ala. 602. 

Miss.—Beeson-Moore Motor Co. v. 
Catlett. 91 So. 564, 128 Miss. 865 
—Ross V. Garey, 8 Miss. 47. 

Tex.—Latham v. Selkirk. 11 Tex. 314. 
Right of claimant to attack Judg¬ 
ment for execution see supra 5 
1173. 

78a Tex.—^Latham v. Selkirk, supra. 

73. Miss.—Beeson-Moore Motor Co. 
v. Catlett, 91 So. 664, 128 Miss. 
8165—Blalack v. Stevens, 33 So. 
508, 81 Miss. 711. 

74. Ala.—Huff v. Cox, 2 Ala. 310. 
Ga.—Deloach v. Myrick. >6 Ga. 410. 
Wash.—Schloss v. Stringer, 194 P. 

577, 113 Wash. 629. 

23 C.J. p 599 note 61. 

XsL abssBOe of attack 

It is not necessary for the sheriff 
and the execution creditors affirma¬ 
tively to establish the integrity of 
the Judgment on which the execu¬ 
tion was based, unless attacked by 
the adverse claimant.—Schloss v. 
Stringer, supra. 

75. Miss.—Beeson-Moore Motor Co. 
V. Catlett, 91 So. 6'8'4, il28 Miss. 
86'5. 

Tfi. Tex.—^Latham v. Selkirk, 11 
Tex. 314. 
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levy is sought to be asserted against a vendee or 
•creditor of the execution defendant, the various 
acts essential to a valid levy must be proved with 
greater strictness than when the interests of the 
execution defendant are in qucstion.^^ , 
Presumptions. Possession of the property levied 
on at the time of the levy by the execution defend- 
ant*^* or claimant*^® is prima facie evidence of own¬ 
ership of the property by such person and raises 
a presumption of title in him. So a recital in the* 
entry of the levying officer that the property levied 
on was in the possession of the execution defend¬ 
ant at the time of the levy or other evidence estab¬ 
lishing that fact raises a presumption of the execu¬ 
tion debtor’s ownership of the property.*® 

b. Admissibility 

In general, unlese some other issue Is Involved, only 


oompetent evidence relevant to the Issue of the ownership 
of the property at the time of the levy Is admissible. 
Deeds or other instruments indicating ownership of the 
property Involved, Including tax papers and matters re¬ 
lating thereto, and evidence as to claimant*! purchase of 
the property, the consideration paid and the source from 
which it was obtained, are admissible, as are also the 
execution and return and proof of the satisfaction of the 
debt due the execution defendant. Evidence as to the 
financial condition of the parties is sometimes admis¬ 
sible, and also evidence showing fraud or mala fides in 
the transfer ef the property. 

Where no other issue is involved, evidence is 
admissible only when it has a tendency to throw 
light on the ownership of the property at the time 
of the levy.*l Such competent evidence as is rele¬ 
vant to this issue is admissible and evidence 
which is incompetent or irrelevant should be ex¬ 
cluded.** A deed is admissible,*^ provided it is 


'77. Wash.—Monks & Miller v. Fein, 
215 P. >625, 125 Wash. *230. 

78. Ala.—Bennett v. McKee, 3*8 So. 
129, 144 Ala. 601—Sandlin v. An¬ 
derson. 76 Ala. 403. 

Fla.—Charles RinRlin^ Co. v. Mulr- 
heid, 133 'So. 108. 101 Fla. 1215. 

79. Pa.—Krlcle v. Pearson, 1 Pa.Co. 
152. 

Tex.—Moore-De Grazier Co. v. Haw¬ 
ley, Civ.A'Pp.. 230 S.W. 1069. 

Poasassioa aeguirad by clalinaaLt’g 
bond 

Possession of claimant acquired 
only by fllinf^ claimant’s bond and 
affidavit does not curry the pre¬ 
sumption of right thereto in favor 
of claimant.—Moorc-De Grazier Co. 
V. Hawley, supra. 

80. Ga.—iSealy v. Beeland, 189 S.B. 
524, 183 Ga. 70'9—Burt v. Rubley, 
39 S.E. 409, 113 Ga. 1144—Holt v. 
.Daniel, 170 -S.E. 383, 47 Oa.App. 
334. 

Prasamptloa aot rabnttad 

Mere fact that corn crop found in 
husband's possea.sion at time of levy 
was raised on wife's land was held 
insufficient to rebut presumption of 
husband's ownership.—Lane v. Happ 
Bros. Co., 162 S.E. >519. 44 Ca.Aip(p. 
677. 

Fraaumptioa haid rabattad 

(1) By uncontrddicted evidence of 
claimant that the property levied 
on belonged to him.—Nolley v. El¬ 
liott, 178 'S.E. 30*9, 50 Ga.A>pp. 382. 

(2) By uncontradicted evidence 
that pro'perty levied on belonged to 
claimant, defendant’s wife, notwith¬ 
standing defendant returned such 
property for taxation in his own 
name.—Holt v. Daniel. 170 S.E. 383, 
47 Ga.App. 33‘4. 

-81. 'Pa.—^Whitney v. Moore, 77 Pa. 
479. 

2'3 C.J. p 1>St9 note 62. 

• 88* Ga.—^ma Mixture Guano Co. 


V. MoKoone. 147 S.B. 711, 168 Ga. 

317. 

23 C.J. p 599 note 63. 

Evldanoa hald admUiaibla 

(1) Te.stimony as to agreement 
giving judgment debtor land as ad¬ 
vancement in full of share of estate 
1 .M not objectionable as irrelevant 
and immaterial in proceeding to .sub¬ 
ject estate to judgment.—Home Mix¬ 
ture Guano Co. v. McKoone, supra. 

(2) In claim proceedings involving 
land, claimant's testimony that 
claimant's mother authorized judg¬ 
ment debtor, claimant’s brother, to 
convey his expected share of moth¬ 
er's land to claimant, and that claim- | 
ant gave consideration therefor was 
properly admitted.—^J. C. & W. C. 
Holman Mule Co. v. Bullard, 1'66 S. 
E. 825, 175 Ga. 900. 

(3) Admission of crop mortgage 
given by husband was not reversible 
error in proceedings had on wife's 
claim to farm property levied on 
under judgment against husband.— 
Lanier v. Bank of Portal, 160 S.E. 
550, 43 Ga.App. 828. 

(4) In trial of ri'ght to property 
levied in the hands of a warehouse 
association, evidence of the purchas¬ 
er of cotton tickets that he had noti- 
fled the warehouse company of his 
purchase was admissible.—Rodgers 
v. Murray, Tex.Clv.App., 247 S.W. 
888 . 

Ob rsooBvmitloiuil donuuia BgalBSt 
iBtarvonsr for dunagSB 

Evidence of intervener’s ownership 
of property, seized to satisfy judg¬ 
ment for one tiling recon ventional 
demand against intervener for dam¬ 
ages, was admissible, although in¬ 
tervener had dismissed suit to en¬ 
join sale of property.—^Hersh v. 
Stelnau, La.App., 140 8o. 163. 

83. Ga.—Gill v. Willingham, 120 S. 

E. 108, 156 Ga. 728. 

23 C.J. p 69*9 note 64. 
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IMdenoe held inadmlMible 

(1) Where the wife of the execu¬ 
tion defendant claimed the merchan¬ 
dise levied on under a deed from 
him, evidence as to the amount of 
her stock of merchandise at the time 
of the trial is inadmissible, she hav¬ 
ing. testified that she did not know 
how much stock she carried at the 
date of said deed, the evidence thus 
sought to be elicited being immate¬ 
rial and irrelevant to the issue on 
trial.—Gill v. Willingham, supra. 

(‘2) Where issue existed as to va¬ 
lidity of levy on automobile, as 
against subsequent chattel mortga¬ 
gee chargeable with notice of levy 
and that automobile had been left 
with execution defendant, evidence 
of previous mortgage held by mort¬ 
gagee on another automobile of ex¬ 
ecution defendant was properly ex¬ 
cluded—Wallerbeck v. Haaven, 250 
N.W. 565, 18'9 Minn. 604. 

Formsr statamsBt of exooutioB do- 
fo&daat 

Evidence, that defendant in fieri 
facias stated land belonged to him 
three years before crops grown on 
land were levied on. was irrelevant. 
—Jenkins v. Best Trading Co., 146 
S.E. 512, 39 Ga.App. >214. 

84. Ga.—Taylor v. Hartsfleld, 68 S. 

E. 70, 134 Ga. 478. 

Of sniBOrs 

Where land was deeded long be¬ 
fore plaintiff in fieri facias obtained 
judgment against grantors. and 
grantee deeded to P as trustee for 
E and her children, and subsequently 
P. E. and children executed deed to 
claimant, claimant's deed was admis¬ 
sible in evidence, it being sufficient 
to resist levy under fieri facias, even 
though it was not shown that chil¬ 
dren of B were not of age at time 
of its execution.—^Wright v. Durden, 
123 S.E. 701, 158 Ga. '244. 
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connected whh the land in dispute**> and the gran¬ 
tor had title,86 but not as bearing on the question of 
the ownership of personalty.87 Bills of sale,8® or 
other written instruments showing the sale of the 
personalty involved,88 a chattel mortgage thereon,8® 
burglary and other insurance covering the goods,8i 
and a lease of the premises containing the same,82 
or testimony as to the terms of an agreement under 
which the property was delivered to the execution 
defendant for a trial period,83 are admissible. 
Where a wife claims property levied on under an 
execution issued against her husband, record evi¬ 
dence of a judgment in her favor against her hus¬ 
band and of the purchase of the property by the 
wife on an execution sale is admissible.®^ On the 
question whether property was originally purchased 
by the husband or wife, a mortgage given by the 
husband to secure the price is admissible.®® Claim¬ 
ant who failed to take an assignment of a mort¬ 
gage on the property claimed on payment of the 
debt secured thereby cannot introduce it in evi- 
dence.36 

Qaimant may show that he purchased and paid 
for the land in question.®^ He may show the con¬ 


sideration for the alleged sale to him,88 and the 
source from which the money was obtained to pay 
for the property,88 as well as the history of the 
transaction by which title was acquired,^ and the 
motive in purchasing the property.® However, re¬ 
citals of consideration in the deed from the execu¬ 
tion defendant to claimant do not constitute com¬ 
petent evidence of the fact so recited as against 
the execution plaintiff who was not a party to the 
deed and did not claim any right under it.® Evi¬ 
dence that the execution creditor did not know, 
when furnishing the goods for which the judgment 
was rendered, that claimant was asserting any 
title to the property levied on, is not admissible,^ 
nor is evidence that he extended credit on the faith 
of the possession and claim of ownership of the 
debtor,® unless claimant authorized or acquiesced 
in the possession and representations as to own¬ 
ership.® 

Evidence as to the ownership of property other 
than that levied on^ or mentioned in the claim filed 
with the officer® is not admissible. 

Judgment, executiem, and return. The execution 
and return are admissible in evidence against claim- 


Of rtmaladar Interest 

Deed conveying remainder interest 
to claimant held properly admitted. 
—^J. O. & W. C. Holman Mule Co. v, 
Bullard, 16'6 S.E. 8'2*5, 175 Ga. 900. 

Quitclaim deed 

(II) Quitclaim deed to defendant 
in fieri facias, recorded on same day 
as levy, was held properly admitted. 
—Deal V. Anderson, 141 S.E. 51, IdS 
Ga. 41'6. 

(2) Quitclaim deed in execution 
proceediners was held not inadmis¬ 
sible because recorded more than ten 
years after sale to claimant, and 
claimant was held not party to pro¬ 
ceedings.—Deal v. Anderson, supra. 
Oaacellatloa 

Decree canceling quitclaim deed 
from defendant in fieri facias to 
original grantor was held not inad¬ 
missible because defendant was not 
party to cancellation proceedings.— 
Deal v. Anderson, supra. 

8Bw Ga.—Wright v. Stafford. SB S. 

E. 452, 128 Ga. T21. 

Bead held snllloleiLtly to Idcntlf)^ 
pxoperfey 

Deed from defendant in fieri facias 
to his daughter sufficiently identified 
the property as land levied on as 
property of defendant, as regards 
question of fraudulent conveyance. 
—Glenn v. Tankersley, 200 S.E. 709, 
187 Ga. 129. 

SSL Ga.—Taylor v. Hartsfield, 68 S. 
E. 70, 134 Ga. 478. 

mr. N*.!.—Kaufhold v. Roth, 64 A. 
1057, 74 N.J.lmw 61. 


88. Pa.—Newburger v. Central 
Trust & Savings Co., 66 Pa.Super. 
607. 

To secure lean 

Bill of sale to property Involved, 
given claimant by defendants in ex¬ 
ecution to secure loan, is admissible, 
notwithstanding claimant did not 
prove that loan was not paid.—Ma¬ 
con Shoe Co. V. Equitable Loan Co., 
169 S.E. 377, 46 Ga.App. 841. 

89. Ill.—Ewell V. Giamanco, 1319 So. 
615, 19 La.App. &72. 

90L Ill.—Ewell V. Giamanco, supra. 
8 I 4 Pa.—Newburger v. Central 
Trust & Savings Co., 66 Pa.Super. 
507. 

92. Pa.—Newburger v. Central 
Trust & Savings Co., supra. 

93. La.—^Ewell v. Giamanco, 139 So. 
515, 19 La.App. 672. 

94. Fa.—Henderson v. Barnes, 75 
Pa.Super. 183. 

Zdentical property 

Where the property purchased was 
the stock of a going business, it was 
not necessary to show that the levy 
made under the second execution 
was on the Identical property sold 
to the wife under the first execu¬ 
tion. If the goods levied on were 
the result of her carrying on said 
business, or where manufactured or 
purchased with the proceeds of sale 
of the property sold to her by the 
sheriff, or from other funds fur¬ 
nished by her, they were her prop¬ 
erty and not subject to execution for 
her husband’s debts, and the rec¬ 
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ord evidence offered by her was the 
first step in the necessary proof and 
support of her title.—Henderson v. 
Barnes, supra. 

95. Ga.—Long v. Putnam Oil & Fer¬ 
tilizer Works, 63 S.E. 700, 132 Ga. 
66 . 

96. Ala.—Hammond v. White, 108 
So. 34'7, 214 Ala. 43il. 

97. Ga.—Harris v. Anderson, 99 S. 
E. '530, 149 Ga. 168. 

98L Ala.—Craddock v. Walden, 63 
So. 534. 148 Ala. '58. 

Oa—Kelly v. William Sharp Sad¬ 
dlery Co., 27 S.E. 741, 99 Ga. 393. 
99. Ala.—Jones v. Chenault, '27 So. 

515, 124 Ala. 610, '82 Am.S.R. 211. 
1. Ga.—Tuttle v. Cheeves, 16 S.E. 

955, 90 Ga. 6'53. 

23 C.J. p 600 note '82. 

8 . Ga.—Powell v. Watts. 72 Ga. 770. 

3. Ga.—Beam v. Rome Hardware 
Co., 191 S.E. 126^ 184 Ga. 272. 

4. Ala. — ^Baker v. Drake, 41 So. 645, 
148 Ala. 513. 

5. Ga.—^Mlzell Live Stock Co. v. 
Smith, 81 S.E. 904, 14 Ga.App. 59'3. 

8. Ga.—Taylor v. Brown, 77 S.E. 

1089, 139 Ga. 797. 

23 C.J. P 600 note 86. 

7. Ga.—^Brand v. Bagwell, 66 S.E. 
93.5, 133 Ga. 750. 

Pa.—Thomas v. Butler, 24 Pa.Super. 
365. 

8. N.J.—Kaufhold v. Roth, 64 A 
1067, 74 K.J.Law 61. 
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ant;^ but an execution which fails to follow the 
judgment either as to the parties or in amount is 
properly excluded and if the execution intro¬ 
duced in evidence is for any reason void there can 
be no legal verdict in favor of plaintiff in execu- 
tion.^1 Where an execution has been read in evi¬ 
dence, the sheriff may be permitted to testify that 
he levied on the property by virtue of the execu- 
tion.i2 A prior execution issued against the prop- 
erty ^is admissible where the levy is accounted for 
and its dismissal explained,^3 and testimony ex¬ 
plaining the levy under such prior execution, the 
dismissal thereof, and the relevy, is admissible.^^ 
Prior levies may be proved without introducing the 
executions.^^ In some jurisdictions the record of 
plaintiff’s judgment against defendant in execution 
is irrelevant and inadmissible;^3 in others it is ad- 
missible.^'7 

Payment of debt. In a claim case claimant may 
prove that the execution debtor has paid off and 
satisfied the debt due the execution creditor, where 
claimant purchased the property from the execu¬ 
tion debtor while the judgment was a lien there- 
on.i3 

Indebtedness. Evidence is sometimes admissible 
to show the indebtedness of the execution defend¬ 
ant to claimant.19 Some courts hold that evidence 


is admissible to show the indebtedness of defendant 
in execution to plaintiff in execution.20 Other 
courts, however, hold inadmissible evidence as to 
the transactions by which the indebtedness merged 
in the judgment was created.2i At any rate the 
indebtedness of defendant in execution to plaintiff 
in execution cannot be shown by papers made out 
and executed after claimant’s purchase and after 
plaintiff had obtained judgment.22 

V 

Financial condition of party. The financial con¬ 
dition of the debtor is admissible in evidence, where 
it tends to show his relationship to the property as 
against claimant.23 Also evidence tending to show 
the financial worth of claimant and her ability to 
advance money to the execution defendant is ad- 
missible.2^ 

Title in third person. As appears supra § 172, 
claimant must recover on the strength of his own 
title, and he cannot show to support his claim a ti¬ 
tle paramount to that of defendant in execution in 
a third person, a stranger to the proceeding. 

Value of property. As plaintiff in execution, if 
successful on the trial of the right of property, is 
entitled to a return of the specific thing which was 
delivered to claimant, or its assessed value, it is 
allowable for him to offer evidence to the jury to 
show its value at the time of trial.26 However, 


9. Ga.—Rice v. Warren, 17 S.B. 

1032, Dll Ga. 759. 

23 C.J. p 600 note 8<9. 
la Ga.—Bank of Tu»pelo v. Collier, 
14 S.E.2d 59, 191 Ga. 85'2—Wil¬ 
liams V. Atwood, 5'2 Ga. '58'5. 
ai. Ga.—Blacks took v, Blackman, 
108 S.E. 775, 162 Ga. 179—Collins 
V. Hill, 41 S.E. 678, 1'15 Ga. 465— 
Autry, House & Co. v. Smith, 125 
S.E. 384, 33 Ga.App. 47. 

Necessity of proving execution on 
shifting of burden of proof see 
supra S 185 a. 

JndgniMit void ssospt m to asson- 
tkm dsfondaiLt 

In claim case, admitting fleri 
facias Issued on Judgment void ex¬ 
cept as to defendant In execution 
was error.—^Penn Mut. Life Ins. Co. 
V. Troup, 170 S.E. 359, 177 Ga. 456. 

18. Ill.—Johnson v. Sommers, 3 Ill. 
* App. 55. 

13. Ga.—Strobel v. Gormley, 17« S. 
E. 192, 50 Ga.App. 3'58. 

14L Ga.—Strobel v. Gormley, T78 S. 
E. 192, 50 Ga.App. 3'58. 

lAi Ala.—Yarborough v. Moss, 9 
Ala. 38’2. 

16. Ala.—Snodgrass v. Decatur 
Branch Bank, 25 Ala. 161, 60 Am. 
D. 505. 

28 C.J. p 600 note 64. 


17. Pa.—Martin v. Rutt, 17 A. 993, 
127 Pa. 380. 

18. Tex.—England v. Brinson, 1 
Tex.A.Civ.Cas. fi 3*20. 

19. Ala.—Floyd v. Morrow, 26 Ala. 
353. 

90. Ala.—Snodgrass v. Decatur 
Branch Bank, 25 Ala. 161, 60 Am. 
D. 505. 

23 C.J. p 5<99 note 76. 

21. Ga.—Denton Bros. v. Hannaih, 
77 S.E. 672, 12 Ga.App. 464. 

Tex.—Stephens v. Johnson, Civ.A|pp., 
45 S.W. 328. 

However, it has been held that 
notes on which plaintiff in execu¬ 
tion’s Judgment was procured are 
admissible over objections that they 
contained irrelevant provisions re¬ 
lating to bankruptcy proceedings, 
and that assignment therein of de¬ 
fendant in execution’s homestead 
and exemption could not convey any 
title to homestead because it was 
not shown that defendant in execu¬ 
tion was then entitled to homestead 
and exemption, and that claim was 
based on bill of sale from defendant 
in execution, who was claimant’s 
husband, and not o-n homestead.— 
Strobel v. Gormley, 178 S.E. 192, 50 
Ga.App. 358. 

89. Ga.—Barber v. Terrell, 54 Ga. 
146. 
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83. N.T.—Gates v. Bowers, 58 N.Y. 
S. 287. 

2'3 C.J. p 600 note 97. 

84. Ga.—Gill v. Willingham, 120 S. 
E. lOiS. lotO Ga. 728. 

Checks 

(1) Checks drawn by claimant pay¬ 
able to her husband, the execution 
defendant, and others are held ad¬ 
missible to show the financial worth 
of claimant and her ability to ad¬ 
vance money to her husband.—Gill 
V. Willingham, supra. 

('2) Checks in favor of claimant 
by her father, drawn and paid sev¬ 
eral years before, are admissible to 
show the ability of claimant to ad¬ 
vance money to her husband, the ex¬ 
ecution defendant, and to pay for 
the premises in dispute.—Gill v. 
Willingham,, supra. 

86 . Ala.—Thomas v. De Graffenreid, 
27 Ala. 651. 

23 C.J. p 600 note 1. 

Appraisement 

Where a third person claiming 
goods taken on execution has ac¬ 
quiesced In the valuation by the ap¬ 
praisers, and has given the bond re¬ 
quired by the statute in double the 
amount of that valuation, he can¬ 
not subsequently object to the ad¬ 
mission of the appraisement in evi¬ 
dence in proceedings to determine 
their ownership because of Irregu- 
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evidence as to liie Value of the land Idvied on but 
not Included in the claim is not admissible nor 
is evidence admissible as to the value of land not 
levied on and located in another county 

Acts, declarations, and admissions in general. As 
plaintiff in execution succeeds only to the rights 
of defendant, any act, declaration, or admission of 
claimant, which would be admissible evidence for 
or against himself in a suit between him and the 
execution defendant, is also admissible on the trial 
of the claim suit;^^ and declarations or admissions 
made by the person from whom defendant in ex¬ 
ecution traces title, and which as a whole tend to 
show title to the property in him, are admissible 
in favor of plaintiff in execution.^® Declarations 
and admissions by defendant in execution, made in 
the absence of claimant, as a general rule are in¬ 
admissible.*® However, the declarations of defend¬ 
ant in execution, in whose possession the property 
levied on was found, when made before, or at the 
time of the levy, are competent evidence to show 
the nature and character of his possession.*^ Also, 
his declarations or admissions are admissible to 
show the character of the transfer by him to claim¬ 
ant, where the deed is attacked for fraud or want 
of consideration, if made before the pendency of 
the litigation, or the existence of the claim sought 
to be enforced against him.** Generally the dec¬ 
laration of the person in whose possession the 
property was found, made at the time of the levy, 
that he received it from defendant is admissible 
evidence against claimant.** However, declara¬ 
tions of defendant in execution while in possession 
of the property are admissible on the theory that 
they constitute a part of the res gestae; where 
made at such a time that they do not constitute 
part of the res gestae, they are not admissible.*^ 


A statement made by the officer after the levy, not 
shown to be part of the res gestae, is hearsay and 
inadmissible.** 

Tax papers and matters relating thereto. Tax 
receipts held by claimant have been held admis¬ 
sible,** together with evidence by the execution 
creditor attacking the receipts,**^ but tax bills show¬ 
ing an assessment for taxes are not admissible in 
favor of claimant where it does not appear that 
the property claimed is the property assessed.** 
Tax books have been held admissible against claim¬ 
ant to show that he gave in no property for taxa¬ 
tion,** and to show that he had no means to pur¬ 
chase the property in dispute.^® Tax fieri facias 
or an appraisement is not admissible against claim¬ 
ant where it is not shown that he,had any connec¬ 
tion therewith.^! A return of property for taxes 
by claimant is admissible as a circumstance indicat¬ 
ing ownership, but it raises no presumption of ti¬ 
tle.^* An assessor’s certificate that defendant in 
the execution was not assessed for any property in 
the township is not admissible.^* 

Possession, Testimony of the sheriff as to who 
was in possession when the land was levied on is 
admissible.^^ A recital in an entry of levy as to 
who was in possession at the date of the levy is 
admissible in evidence thereof,^* as is also a forth¬ 
coming bond executed by the execution defendant 
and under which he retained the property in dis¬ 
pute.^* The character of the possession of the ex¬ 
ecution debtor is admissible where he claims a pre¬ 
scriptive title.^*^ 

Fraud or mala fides. Where the transfer to 
claimant is attacked for fraud or mala fides, any 
material evidence tending to show or rebut the 
fraud or mala fides is admissible.^* Thus evidence 


larlty therein.—Patterson v. Brett, 
1*89 A. 766, 12'5 Pa.Super. 117—^Lowry 
V. Letzelter, 45 Pa. Super. 14'3. 

88- Qa.—Williamson v. Harry L. 
Winter, ln*c.. 1'20 S.R 602, 156 Ga. 
•779. 

87. Ga.—Sutton v. Blalock, 81 S.E. 
854. 141 Ga. 622. 

88 . Ala.—Allen v. Smith, 2'2 Ala. 
416. 

aSb Ga.—El we 11 v. New England 
'Mortg. Security Co., 28 S.E. 833, 
101 Ga. 496. 

aOi Ala-—Craddock v. Walden, 63 
So. 634, 184 Ala. 5*8. 

31. Ala.—^ayle v. Bancroft, 2'2 Ala. 
316. 

38b Oa.—Hayes v. Hill, 31 S.E. 166, 
105 Ga. 299—Pearson v. Forsyth, 
61 Oa. 687. 


33. Ala.—Derrett v. Alexander, 25 
Ala. 26*5. 

34. Ala.—Craddock v. Walden, 63 
So. .534, 14*8 Ala. 58. 

Ga.—Tillman v. Fontaine, 27 S.E. 
149, 98 Ga. 672. 

35. Tex.—Goldberg v. Bussey, Civ. 
Apip., 47 S.W. 49. 

36. Pa.—Goldsmith v. Arch Bldg. 
& Loan Ass'n, 90 A. 543, 214 Pa. 
149. 

37. Pa.—Goldsmith v. Arch Bldg. 
& Loan Ass'n, supra. 

3a N.J.—Kaufhold v. Roth, M A. 
1057, 74 N.J.Law 61. 

39. Ga.—Tillman v. Fontaine, 27 S. 
E. 149, 98 Ga. 672—McLendon v. 
Dunlap Hardware Co., 6'9 S.E. 718, 
3 Ga.App. 206. 

60l Ga.—Tillman v. Fontaine, 27 S. 
E. 149, 98 Ga. 672. 
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41. Ga.—White v. Interstate Bldg. 
& Loan Ass'n, 32 S.E. 26, 106 Ga. 
146. 

4a Ga.—McLendon v. Dunlap Hard¬ 
ware Co., 59 S.E. 71'8, 3 Ga.App. 
206. 

4a N.J.—Kaufhold v. Roth, 6'4 A. 
1067. 74 N.J.Law 61. 

44. Ga.—Jarrard v. Mobley, 164 S. 
E. 251, 170 Ga. 847. 

48b Ga.—Burt v. Rubley^ 39 'S.E. 
409, 113 Ga. 1144. 

4a Ala.—Sandliif v. Anderson. 76 
Ala. 403. 

47. Ga.—Rountree v. Qaulden, SI S. 

E. 34<6, 123 Ga. 449. 

28 C.J. p 601 note 23. 

4a Ga.—Strobel v. Gormley,. LT8 S. 

E. 192, 50 Ga.App. 3'5&. 

23 C.J. p 601 note 24. 
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as to the financial cbndition of the parties is ad¬ 
missible,^^ as is also evidence showing design of 
the judgment debtor and claimant to arrange the 
purchase of the property so as to defeat the judg¬ 
ment creditor.5® However, the execution creditor 
must show a valid judgment and execution issued 
thereon before he can attack the transfer to claim¬ 
ant for fraud.^^ Evidence is sometimes admissible 
to show fraud or mala fides in the acquisition of 


the property by defendant in execution from claim- 
ant.52 

c. Weight and Suificieiicy 

The general rulee applicable ae to the weight and suf¬ 
ficiency of evidence control. 

Under the general rules as to the weight and 
sufficiency of evidence in civil actions generally, 
considered in Evidence §§ 1016-1050, the evidence 
has been held sufficients^ or the evidence has been 


■videnoe held admleslble 

(1) Where plaintiff in execution 
sought to set aside as fraudulent 
deed from defendant In execution to 
his wife, testimony of defendant in 
executlO'n identifying petition In 
bankruptcy as his own and other 
documents in connection with bank¬ 
ruptcy proceedings had more than 
nine years after execution of deed 
was admissible.—Miller v. Clermont 
Banking Co., 179 S.E. 718, 180 Ga 
656. 

(2) Where claim was Interposed 
on ground that lien of judgment had 
been discharged by possession of 
property subject to lien for four 
years by a bona fMe purchaser for 
value, claimant’s application for a 
loan, made fifteen days after convey¬ 
ance of property to her from her sis¬ 
ter in which claimant stated that 
there were two outstanding Judg¬ 
ments against her, was admissible 
as supporting contention of holder 
of execution that claimant was not 
a bona fide purchaser for value.— 
Calhoun v. Williamson, 5 S.K.2d 41, 
189 Ga. 65. 

(3) Evidence with respect to 
transfer of truck to corporation by 
debtor being in fraud of creditors is 
admissible where debtor had trans¬ 
ferred other property with truck in 
exchange for capital stock and debt 
on truck which was assumed by cor¬ 
poration was Insignificant when 
compared to value of all property 
transferred.—Home Finance Service 
V. Lilnam, Lia.App., 174 So. 389. 

49. Ga.—Kirkman v. Ashford, 8*9 S. 

E. 411, 145 Ga. 45'2. 

23 C.J. p 601 note 25. 

60. Ala.—Bain v. Dalrsrm'ple, 114 So. 
673, 22 Ala.App. 265. 

61. Ill.—Calumet Paper Co. v. 
Knight & Leonard Co., 43 Ill.A'pp. 
56>6. 

6b. Ga.—Chisolm v. Chittenden, 4'5 
Ga. 213. 

23 O.J. p 599 note 73. 

63. Ga.—Vann v. Youngblood, 191 
S.E. 100, 184 Ga. 281—Betton v. 
Avery, 168 S.E. 901, 183 Ga. 659— 
Boone v. Rabun, 188 S.E. 524, 183 
Ga. 818—Anderson v. Merchants’ & 
Miners’ State Bank. 129 S.E. 660, 
161 Ga. 12—People’s Bank v. Ar¬ 
mour Fertilizer Works, 128 S.E. 
864, 168 Ga. 668—Head v. Hol¬ 


combe, 123 S.E. 107, 158 Ga. 94— 
Piedmont Realty Co. v. Bostwick, 
16 6.E.2d 496, 65 Qa.App. 770— 
Nipper V. Minlx, 176 S.E. 890, 60 
Ga.App. 61—Alford v. Sharber, 154 
S.E. 463, 41 Ga.App. 707—Watkins 
v. Jones, 146 S.E. 351, 39 Ga.App. 
211—Johnson v. Citizens* First Nat. 
Bank. 142 S.E. 467, 38 Ga.App. 62 
—Jarriel v. Savannah Guano Co., 
128 S.E. 237. 34 Ga.App. 72—Cain 
v. Robinson, 123 S.E. 914, 32 Ga. 
App. 476. 

La.—People’s Bank v. First Nat. 

Bank. 125 So. 763. 12 La.App. 273. 
Mo.—Hull V. Whittenburg Canning 
Co.. App., 30 S.W.2d 643. 

N.J —Glaser v. B. V. D. Sales Corpo¬ 
ration. 170 A. 49. 112 N.J.Law 179. 
Okl.—Phillips V. Mitchell, 207 P. 659, 
86 Okl. 243. 

Wash.—Rankin v. Graham, 216 P. 21, 
125 Wash. 345. 

23 C.J. p 602 note 27. 

Particular cases 

(1) Evidence of husband’s purchas¬ 
ing mule levied on, operation of farm, 
and declaration of ownership, sus¬ 
tained verdict for plaintiff against 
claim of wife.—Baron v. Hinesville 
Bank, 144 S.E. 125, 38 Ga.App. 422. 

(2) Evidence that common grantor 
conveyed to plaintiff in fieri facias 
prior to claimant and that plaintiff’s 
quitclaim deed to grantor was an¬ 
nulled before claimant paid purchase 
price authorized verdict finding prop¬ 
erty levied on subject.—I>eal v. An¬ 
derson. 141 S.E. 51, 165 Ga. 416. 

(3) Properly claimed by father 
was properly found subject to execu¬ 
tion against son, under evidence 
showing deed to father when son 
was insolvent, not recorded until 
Judgment against son—Johnson v. 
Tlfton Buiek Co.. 149 S.E. 73. 40 Ga. 
App. 168. 

(4) Evidence was held to authorize 
enforcement of execution against one 
to whom defendant in fieri facias had 
transferred property, reserving a life 
estate, notwithstanding property was 
left entirely In possession and con¬ 
trol of transferee.—First Nat. Bank 
V. Geiger, 7 S.E.2d 756, 61 Ga.App. 
865. 

(6) Finding that restaurant busi¬ 
ness was owned by judgment debtor 
rather than third party claimant was 
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held justified.—Longo v. Leo Feist, 
Inc., C.C.A.La.. 58 F.2d 767. 

(6) Where corporation organized 
by debtor claimed funds in bank 
levied on under execution, evidence 
showing that corporation was a fam¬ 
ily e.ffair and that funds of debtor 
and corporation were intermingled 
and that debtor’s personal obligations 
were paid by corporation and debtor’s 
private funds deposited in corpora¬ 
tion’s bank account warranted con¬ 
clusion that funds were property of 
judgment debtor and authorized judg¬ 
ment denying third-party claim.— 
Goldberg v. Engelberg, 92 P.2d 935, 
34 Cal.App.2d 10. 

(7) Evidence held insufficient to 
show that execution plaintiff, the di¬ 
vorced wife of the execution defend¬ 
ant, had notice of conditional sales 
contract under which the property 
involved was sold by claimant to 
her husband.—C. I. T. Corporation 
V. Stephens, 174 So. 493, 234 Ala. 303. 

(8) Earlier cases see 23 C.J. p 602 
note 27 [a]. 

Bvidsaoe suttciont for prlma fools 
case 

(1) Evidence showing that proper¬ 
ty levied on was in possession and 
control of judgment debtor.—Bal¬ 
lard V. Baker, 148 So. 835, 227 Ala. 
143. 

(2) Evidence of execution, with 
entry of levy showing that defendant 
in execution was in possession of 
property at date of levy.—Veal v. 
Veal, Ga.. 15 S.E.2d 72.5—Nolley v. 
Elliott, 178 S.E. 309. 50 Ga.App. 382— 
Pritchett v. Bagby, 169 S.E. 211, 46 
Ga.App. 772. 

(3) Evidence of execution and levy. 
—Grant v. Sosebee, 159 S.E. 672, 173 
Ga. 98. 

(4) Evidence that crops were 
grown on land rented by defendant 
and produced by defendant’s labor. 
—Kimbrel v. Grow, 147 S.E. 915, 39 
Ga.App. 594. 

(6) Evidence showing execution 
plaintiff's prior posses.sion, sale to 
defendant, with retention of title, 
and execution on judgment for un¬ 
paid purchase monej. claimant In¬ 
troducing no evidence of title.—Ter¬ 
rell V. Gould, 148 S.E. 515, 168 Oa. 
607. 
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(6) Claimant's introduction of evi¬ 
dence that his only claim of title was 
under testator of defendant in execu¬ 
tion established prlma facie case for 
plaintlft in execution.—Hardin v. Pie, 
176 S.E. 14, 179 Ga. 446. 

(7) Prlma facie case for plaintiffs 
In fieri facias was held not rebutted 
by plaintiffs’ inability to question tax 
sale at which claimant purchased 
property.—Thompson v. Vanderbilt. 
142 S.E. 665. 166 Ga. 182. 

▼erdiot for clatmaat not required 

(1) Where claimant has the burden 
of proof and the only evidence tend¬ 
ing to establish title to the property 
is the parol testimony of claimant 
that execution defendant is indebted 
to claimant and executed to him a 
bill of sale to the property.—^Wilson 
y. Voche. 172 S.E. 672. 48 Ga.App. 
178. 

(2) Evidence of husband's posses¬ 
sion of land levied on and conveyance 
to wife not paying for land did not 
demand verdict for wife claiming 
land.—James v. Hudson. 162 S.E. 
629. 170 Ga. 321. 

(8) Where claimant claimed as 
purchaser from defendant in execu¬ 
tion's testator, evidence was held not 
to demand finding that all purchase 
money had been paid.—Hardin v. 
Pie. 176 S.E. 14. 179 Ga. 446. 

(4) Inference of defendant's owner¬ 
ship of crops levied on was held not 
conclusively rebutted by wife's claim 
that husband acted as her agent and 
that she paid for raising crops.— 
Kimbrel v. Grow. 147 S.E. 916. 89 
Ga.App. 594. j 

(6) That claimant bought property 
from defendant in fieri facias was 
held not conclusively to establish ti¬ 
tle superior to fieri facias lien, where 
claimant knew at time of purchase j 
that there was a fieri facias against 
defendant, which evidence did not 
conclusively show was other than 
fieri facias levied on property.—More- 
head V. Holland Bros.. 165 S.E. 926. 
45 Ga.App. 708. 

(6) Where property was found in 
execution defendant's possession, 
mere showing that it was purchased 
by claimant more than five years be¬ 
fore the levy does not require verdict 
for him.—Baxter v. Hinesville Bank, 
167 S.E. 117, 46 Ga.App. 162. 

armid 

Registration of automobile fur¬ 
nished by employee's manager for 
use of defendant employee, in lat¬ 
ter's name, was held not badge of 
fraud.—Cornelia Bank v. Taylor. 140 
B.E. 901. 87 Ga.App. 638. 

04, Ga.—Dixon v. Martin-Saunders 

Co.. 117 S.E. 96. 80 Oa.App. 46. 

23 C.J. p 602 note 28. 


MvMonlar oases 

(1) Evidence that defendant in 
execution bought wagon for claim¬ 
ant with claimant's money was held 
insufficient to authorize finding wagon 
subject to execution.—Woods v. 
Vann, 172 S.E. 666. 48 Ga.App. 898. 

(2) Earlier cases see 23 C.J. p 602 
note 28 [a]. 

55. Ga.—Chattahoochee Fertilizer 

Co. V. Quinn. 151 S.K 496. 169 Ga. 
801—First Nat. Bank v. Roberson, 
184 S.E. 887, 58 Ga.App. 142—Nol- 
ley v. Elliott. 178 S.E. 309, 60 Ga. 
App. 382—Scruggs v. Blackshear 
Mfg. Co.. 166 S.E. 249, 45 Ga.App. 
855—Jenkins v. Best Trading Co., 
146 S.E. 512, 39 Ga.App. 214—Cit¬ 
izens’ Bank of Moultrie v. Moultrie 
Banking Co.. 140 S.E. 896, 87 Ga. 
App. 648. 

Ill.—Stadler v. Holmes. 19 N.E.2d 
225. 298 Ill.App. 631. 
loL ,—Hardee v. Beard, App., 162 So. 
359. 

Mo.—Long V. Robinson. 281 S.W. 78, 
222 Mo.App. 503. 

Pa.—Becker v. Stern, 176 A. 771, 116 
Pa.Super. 399—Greene v. Keach, 
164 A. 109, 107 Pa.Super, 546. 

23 C.J. p 602 note 29. 

Veed not prove absolute ownership 
Claimant of property seized under 
execution need only prove ownership 
and right of possession superior to 
Judgment debtor.—Kuhn v. Lewis. 279 
P. 697, 168 Wash. 457. 

Partionlar oaeeq 

(1) Evidence showing that wife of 
execution defendant purchased auto¬ 
mobile from claimant rebutted evi¬ 
dence of defendant's possession, and 
authorized finding for claimant.— 
Donald v. S. S. Howze Motor Co.. 
115 So. 221, 22 Ala,App. 282, certiorari 
denied 116 So. 223. 217 Ala. 225. 

(2) Evidence that interest of de¬ 
fendant in fieri facias was that of 
seller under contract retaining title 
to property levied on and other prop¬ 
erty as security for purchase money, 
but not disclosing what portion of 
debt had been paid or what portion 
of debt had reference to property 
levied on, authorized Judgment for 
claimant, the conditional buyer.—D. 
A. Schulte, Inc., v. Varron. 184 S.E. 
366, 62 Ga.App. 683, conforming to 
answers 182 S.B. 812. 181 Ga. 642. 

(3) Claimants* uncontradicted tes¬ 
timony that defendant in execution 
had agreed that they could have part 
of property seized in consideration of 
their services entitled claimants to 
recovery.—Pritchett v. Bagby, 169 
S.E. 211. 46 Ga.App. 772. 

(4) Evidence that claimant of prop¬ 
erty was a minor, and had been giv¬ 
en permission by his father to make 
for himself crops levied on, and had 
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produced crop Jointly with another 
on land owhed by his mother, was 
held to establish claimant's title to 
at least fractional part of crops 
levied on.—^H. B. Ehrlich & Co. v. 
King. 131 S.E. 624. 84 Ga.App. 787. 

(6) Evidence that Judgment debt¬ 
or’s sister rented farm to debtor's 
son, that she furnished money for 
purchase of stock and machinery, 
that debtor who later moved on farm 
had no personal property of any par¬ 
ticular value, that son did practical¬ 
ly all the farm work and bought the 
machinery used and the seed which 
was planted, was sufficient to show 
title in claimant, notwithstanding 
father for purpose of procuring a 
government loan had once represent¬ 
ed that he was sole owner of grain 
and hay levied on and that debtor 
received the checks when grain was 
sold.—Farnham v. Swartwout. 16 N. 
E.2d 540. 296 Ill.App. 649. 

(6) In proceeding on claim of prop¬ 
erty. comprising bank deposits, levied 
on under execution, evidence showing 
definitely that there were beneficial 
owners entitled to the deposits, which 
were held In name of Judgment debt¬ 
or as agent and as trustee, although 
indefinite as to their identity, was 
held to authorize recovery by debtor 
claiming deposits as trustee and 
agent.—Moran v. Joyce, 18 A. 2d 708. 
125 N.J.Law 558, affirmed Joyce v. 
Moran. 23 A.2d 396, 127 N.J.Law 662. 

(7) Where, on the trial of a sher- 
iff’s Interpleader to determine title 
to property, there is testimony that 
claimant bought the property at a 
sherifTs sale and the crier of the 
sale testifies to this effect, claimant's 
right to go to the Jury is not defeated 
by the testimony of the prothonotary 
that there was no record of such a 
sale. There may have been a pub¬ 
lic sale, although the witnesses may 
have been mistaken in stating that 
it was a sheriff's sale.—Schweitzer 
v. Williams, 43 Pa.Super. 202. 

(8) Conclusion that third party 
claimant owned lease and certain per¬ 
sonalty. but was letting Judgment 
debtor use them in restaurant busi¬ 
ness. result being that business in¬ 
come and property purchased there¬ 
with was Judgment debtor's, was held 
Justified.—Longo v. Leo Feist, Ino., 
C.C.A.La.. 68 P.2d 767. 

(9) Earlier cases see 23 C.J. p 602 
note 29 [a]. 

OoBtradiotorj tsstimoaj 

Where testimony of execution de¬ 
fendant. claimant’s only witness, was 
contradictory as to the time when 
claimant bought the property, wheth¬ 
er before or after the obtaining of 
the Judgment by the execution plain¬ 
tiff. the Jury's finding that the sale 
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tion, insufficient®® to warrant a verdict for claim¬ 
ant. Slich general rules apply as well to the de¬ 
termination of who was in possession of the prop¬ 
erty levied on,®7 and its value.®® Where the undis¬ 
puted evidence shows the title to the property in 
question to be in claimant, he is entitled to judg¬ 
ment,®® and a verdict in favor of the execution 
plaintiff is unauthorized,®® and this, even though 
the witnesses who testified were closely related to 
claimant.® 1 Also a verdict in favor of the execu¬ 


tion plaintiff is unauthorized where the uncontra¬ 
dicted evidence conclusively rebuts the prima facie 
case made by claimant’s admission that the execu¬ 
tion defendant was in possession of the property 
levied on at the time of the Icvy.®^^ If evidence 
that a portion of the property levied on was the 
property of claimant is undisputed, a verdict finding 
all the property subject to the fieri facias is un¬ 
authorized.®® So the uncontradicted testimony of 
claimant that the property levied on had been 


took place before the judgment was 
returned was authorized.—N. Seligr- 
man & Co. v. Daniels, 7 S.E.2d 207, 
61 Oa.App. 648. 

Dslay in prsaontinff olalm 

Third opponent's delay in suincr 
out Injunction until Just before sale 
of property under execution was 
held not alone to establish that his 
claim of ownership was fraudulently 
Interposed to defeat plaintiff's claim. 
—Iberville Land & Securities Co. v. 
Hurdle, La.App.. 161 So. 254. 

56. Cal.—Hayhurst v. Moorvartian, 
60 P.2d 884. 16 Cal.App.2d 490. 

Ga.—Durham v. Armstrong. 181 S.E. 
665, 181 Ga. 137—Houghton v. 

Houghton. 173 S.E. 673. 178 Ga. 
367. 

Ill.—Fisher v. Bollman, 268 llLApp. 
461. 

Iowa.—Ilorrusch v. Martin, 221 N.W. 
789. 

La.—Parsons v. Coxe. 96 So. 823, 153 
La. 957. 

Pa.—Petruzzl v. Black Diamond 
Wholesale Grocery Co., 34 Luz.Leg. 
Reg. 383. 

Tex.—Noble v. Long. Civ.App.. 298 
S.W. 618—Foster v. Spearman 
Equity Exch., Civ.App.. 266 S.W. 
683. 

23 C.J. p 602 note 30. 

Clear evidenoe of transfer 

Parol contract for sale of Interest 
of heir to pay indebtedness to estate, 
to defeat lien of judgment against 
selling heir, must be clearly estab¬ 
lished.—Preston v. Porter Fertilizer 
Co.. 160 S.E. 149. 169 Ga. 288. 

Parttonlar oases 

(1) Evidence was held not to es¬ 
tablish consummated sale of automo¬ 
bile as against Judgment creditor 
seeking to appropriate automobile to 
satisfaction of Judgment under ex¬ 
ecution.—Charles Hingling Co. v. 
Muirheid, 133 So. 108, 101 Fla. 1216. 

(2) Where claim was interposed on 
ground that execution had become 
dormant because of expiration of sev¬ 
en years between entries on execution 
and their record on execution docket 
and between dates of any bona fide 
public effort to enforce execution, 
evidence was insufilcient to establish 
dormancy of execution where evidence 
established a bona fide public effort 
to enforce execution within seven- 


year period, and execution and en-| 
tries thereon were not In evidence.— 
Calhoun v. Williamson, 5 S.E.2d 41, 
189 Qa. 65. 

(3) Interest of heir orally con- j 
tracting to sell interest to pay debt 
to estate was held properly found 
subject to execution against heir, 
where contract was not clearly es¬ 
tablished.—Preston v. Porter Fertili¬ 
zer Co.. 160 S.E. 149, 169 Ga. 288. 

(4) Debtor’s testimony that corn 
crop levied on in his possession be¬ 
longed to wife, where based on other 
testimony that crop was raised on 
wife's land, was held insufiicient to 
authorize finding for wife.—Lane v. 
Happ Bros. Co., 162 S.E. 519, 44 Ga. 
App. 577. 

(5) Where joint claimants under a 
mortgage by the execution defendant 
to a partnership failed to show that 
the property was theirs jointly, by 
proof of the dissolution of the part¬ 
nership, and that they were Its sur¬ 
viving partners the evidence was in¬ 
sufficient.—Brantley v. Thomas, 70 
So. 122. 194 Ala. 646. 

msuxanoe policy 

On application for injunction 
against sale, under writ of fieri fa¬ 
cias of contents of building at 852 
S. Street, insurance policy taken out 
in claimant’s name and purporting to 
cover furniture in different building, 
with rider attached after the seizure 
stating correct location was 852 S. 
Street, was neither muniment of ti¬ 
tle, nor corroborative of title, and not 
binding on the Judgment creditor.— 
Parsons v. Coxe, 96 So. 823, 153 La. 
967. 

Waiver of defects la levy 

Finding that mortgagee of cattle 
did not waive right to attack levy 
thereon by recital. In agreement to 
place proceeds of cattle with stake¬ 
holder pending litigation, that exe¬ 
cution had been legally executed was 
held sustained by evidence and. 
therefore, conclusive.—^Wester* Nat. 
Bank of Hereford v. Steele. Tex.Civ. 
App., 36 S.W.2d 271, error dismissed. 

67. Knsbaad or wife 

(1) Evidence did not demand find¬ 
ing that wife claiming land was in 
possession at time of levy against 
husband.—James v. Hudson, 162 S. 
E. 829, 170 Ga. 321. 

415 


(2) Husband’s use of wife’s prop¬ 
erty does not exclude wife, but pos¬ 
session will be referred to title.— 
Donald v. S. S. Howze Motor Co., 116 
So. 221, 22 Ala.App. 282. certiorari 
denied 115 So. 223, 217 Ala. 226. 

58. Pa.—Little v. Fearon, 49 Pa. 
Super. 634. 

Valnes stated in bill of sale 

Where a wife to whom her hus¬ 
band executed a bill of sale of fur¬ 
niture which was subsequently taken 
on execution on a Judgment against 
her husband becomes claimant of the 
goods on a sheriff's interpleader, the 
trial court cannot consider the pric¬ 
es fixed in the bill of sale as suffi¬ 
cient evidence of the value of the 
goods.—Little V. Fearon, supra. 
Bffaet of prior valuation 

On a new trial of the title to prop¬ 
erty levied on under an execution, 
the fact that the value of the prop¬ 
erty as found was much less than 
that found on the previous trial, and 
less than that fixed by the sheriff 
in claimant’s bond, is no ground for 
reversal, the amount found on the 
former trial being out of the case, 
and the value fixed by the sheriff in 
taking claimant’s bond not being con¬ 
clusive.—Ryan v. Teague, 110 S.W. 
117. 60 Tex.Civ.App. 153. 

58. La.—Cassiere v. Cuban Coffee 
Mills, App., 175 So. 491. 
prior failnro to testify 
Uncontradicled testimony that 
third opponent owned property seized 
should not be disbelieved merely 
because on prior provisional seizure 
third opponent and his witnesses 
failed to testify that third opponent 
owned such property, since only is¬ 
sue on provisional seizure was loca¬ 
tion of property at time of seizure. 
—Iberville Land & Securities Co. v. 
Hurdle, La.App., 161 So. 264. 
ea Ga.—Vickers v. Calhoun Service 
Station, 4 S.E 2d 676, 60 Ga.App. 659 
I —Nolley V Elliott, 178 S.E. 309. 50 
! Ga.App. 382. 

61. La.—Cassiere v. Cuban Coffee 
Mills, App., 175 So. 491. 

68 . Ga.—Vickers v. Calhoun Serv¬ 
ice Station, 4 S.E 2d 676, 60 Ga. 
App. 669. 

63. Ga.—Smith v. Johnson, 80 S.E. 

1061, 18 GaApp. 837. 

111.—Smart v. Coke, 19 Ill.App. 656. 
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bought by him with his own means, and had never 
been owned since his purchase by anyone else, is 
sufficient to entitle him to recover as is the un¬ 
disputed testimony of claimant and the execution 
defendant that the property had been bought for 
claimant with his money by defendant as his 
agent.®® So, too, evidence that claimant was a 
bona fide purchaser for value from one to whom 
defendant in execution had, before the date of 
plaintiff’s judgment, on a valuably and adequate 
consideration, in good faith, conveyed the property 
in dispute, requires a verdict for claimant.®® A 
deraignment of title from a third party makes a 
prima facie case, but it does not conclude an ex¬ 
ecution creditor from showing that the title was in 
fact in the execution debtor at the time of the 
levy.®7 On the other hand, a judgment by default 
or confession is not evidence of the justness or ex¬ 
istence of a debt in favor of claimant, as against 
plaintiff in execution;®® nor can a recovery be had 
by claimant where the only title shown by him is 
one acquired after issue joined.®® Claimant’s title 
must be shown to have existed at the time of the 
levy.*^® The fact that claimant concealed the prop¬ 
erty in order to escape the levy is not of itself suffi¬ 
cient to authorize a finding that the property is 
subject to levy.71 

Existence of debt. The debt due the execution 
plaintiff is sufficiently proved by the introduction in 
evidence of the writ of execution, from which a 
valid judgment is presumed.72 


§ 186. Trial 

a. In general 

b. Province of court and jury 

c. Instructions 

d. Verdict and findings 

a. In General 

The conduct of the trial or hearing of a claim caae 
reata largely In the court'a dfacretion, which la to be 
exerclaed with a view to the application of the governing 
atatutea to the particular facta. In general, the party 
having the burden of proof haa the right to open and 
cloae. 

The rule that the conduct of the trial or hearing 
of a claim case is a matter resting largely in the 
discretion of the court has been applied to the ex¬ 
amination of witnesses,73 the postponement of the 
trial,74 and other matters.7® The fact that a claim 
proceeding was not tried at the next succeeding 
term of court after the affidavit and bond were filed 
has been held not to preclude a subsequent trial.7® 

A rule on claimant to submit himself to cross- 
examination, taken before the time allowed for fil¬ 
ing his bond, is premature.77 It is error to render 
a personal judgment by default against claimant 
without a writ of inquiry as to the value of the 
property.7® Where the statute governing the trial 
of the right to property provides that there shall 
be no written pleadings, but does not require de¬ 
fendant to state, at the beginning of the case, what 
his defense is, such requirement is error.7® Par¬ 
ticular circumstances connected with the award of 


84 . Ga.—ScruiTjrs v. Blackshear Mfif. 
Co., 166 S.E. 249. 251, 46 Ga.App. 
866. cilingr Corpiu Juzia. 

23 C.J. p 602 note 34. 

08. Ala.—Jones v. Chenault, 27 So. 

515. 134 Ala. 610. 82 Atn.S.R. 211. 
Pa.—Hemaley v. Gregg, 64 Pa. Super. 
73. 

06. Ga.—^Walker v. Hughes, 33 S.E. 
417, 108 Ga. 768—Scruggs v. Black- 
shear Mfg. Co.. 166 S.K 249, 45 
Oa.App. 856. 

67 . Wash.—Lanham v. Longmire, 

, 171 P. 237. 100 Wash. 413. 

68. Ala.—Hooper v. Pair, 3 Port. 
401. 29 Am.D. 258. 

Ga.—Jones v. Empire Furniture Co., 
150 S.E. 563, 40 Ga.App. 656. 

23 C.J. p 603 note 39. 

66 . Ga.—Burt v. Rubley, 39 S.E. 
409, 113 Ga. 1144. 

TOi Pa.—^Newberger v. Central Trust 
& Savings Co., 66 Pa.Super. 607. 
Time of title as affecting right to 
institute proceeding see supra S 170. 
71 . Oa.—Cronan v. Burt, 33 S.E. 56, 
107 Oa. 296. 

78 . Ala.—McDonald v. Stephens, 85 I 
So. 746, 204 Ala. 869. I 


73. Miss.—McCaughan v. Picard. 21 
So. 794. 

23 C.J. p 603 note 45. 

74. Ga.—Smith v. Bell, 33 S.E. 681, 
107 Ga. 800, 73 Am.S.R. 1'51. 

Contisasaoe to show service 
Where claimant has shown, by an 
exemplification of the record of che 
suit in which the judgment was ob¬ 
tained under which the execution 
was levied, that defendant therein 
had not been served, the court should 
refuse a continuance to allow plain¬ 
tiff to show the contrary, since the 
record can be perfected only In the 
court rendering the original Judg¬ 
ment.—^Aycock V. Turner, 52 Ga. 591. 
Ooatlsnaaos without showing of 
good oansc 

Order continuing, without showing 
as to good cause, hearing on peti¬ 
tion to have title to property deter¬ 
mined violated statute but was not 
in excess of Jurisdiction.—Duncan 
V. Superior Court, City and County 
of San Francisco, 285 P. 732, 104 
Cal.App. 218. 

76. Fvoooodlag with tiisl of inter- 
plosdcr was held not abuse of dis¬ 
cretion, notwithstanding claimant's 
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objection that rule to open judgment 
was pending, where claimant was 
not party to judgment.—Kupres v. 
Citizens' Nat. Bank, 101 Pa.Super. 
351. 

Zn admitting tax retnzns as evi- 

denoo in a claim case, it was not er¬ 
ror for the court to read, or cause 
to be read, to the Jury the oath pre¬ 
scribed for the taxpayer by statute, 
such oath being a part of the re¬ 
turns.—McLendon v. Dunlap Hard¬ 
ware Co., 59 S.E. 718, 3 Oa.App. 206. 

After submitting his proof to the 
jury on an issue Involving the pre¬ 
cedence of an execution or of deeds, 
without a motion to dismiss or with¬ 
draw the levy, plaintiff in fieri facias 
cannot complain after verdict that 
the levy should have been dismissed. 
—Groves v. Williams, 6'9 Go. 614. 

T6w Fla.-—State v. Wright, 145 So. 
'598, 107 Fla. 178. 

77. Pa.—Stokes v. McKinney, 34 
Wkly.N.C. 128. 

78. Miss.—Little V. King. 3 So. 258. 

79. Ill.—Osborn v. Albers, 7 N.E.2d 
447, 86*5 HI. 631, reversing 4 N.E. 
2d 296, 286 Zli.App. 624. 
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a judgment for a claimant have been held to show 
an arbitrary disposal of the proceeding, rather than 
a trial or judicial determination thereof, so as to 
require reversal.®® 

In Maryland the claim must be heard on the 
merits by a jury if either party requires, but, if 
the parties agree, the court may hear and pass on 
the merits in a summary way, and neither party can 
thereafter complain.®^ In Pennsylvania an issue 
directed under the Interpleader Act is not subject 
to the provisions of the Compulsory Arbitration 
Act.®2 Such statute has been interpreted as in¬ 
tending that the value of the goods taken by claim¬ 
ant should be determined in the same proceeding 
in which the bond is filed by him, and the amount 
of the surety's liability thus definitely determined.®® 

Determining who has burden of Proof; right to 
open and close. In a claim case, if the possession 
of the property is not admitted or shown, or is un¬ 
certain, the trial court should hear evidence and di¬ 
rect which party shall assume the burden of proof.®^ 
If defendant in execution was in possession of the 
property at the date of the levy, the burden in the 
claim case is on claimant, see supra § 185, and he 
is entitled to the opening and conclusion of the ar¬ 
gument;®® where the entry of the levy docs not 


show that the execution defendant was in posses¬ 
sion, the execution plaintiff, having the burden of 
proof, is entitled to open and close;®® but if, where 
the execution defendant was in possession, claim¬ 
ant fails to assume the burden of proof, plaintiff, 
on being directed to assume the affirmative, is en¬ 
titled to open and close ;®7 and where, neither by 
the entry of levy nor the admission of claimant, 
the possession of the property is shown to be in the 
execution defendant, tind plaintiff, taking the bur¬ 
den of proof, establishes the fact by evidence in¬ 
troduced on the trial, he and not claimant is enti¬ 
tled to the conclusion, unless claimant introduces 
no evidence.®® After evidence by plaintiff showing 
the possession of the property levied on to be in 
defendant, claimant cannot open and close by ad¬ 
mitting the possession of the property in defendant 
at the time of levy.®® 

b. Province of Court and Jury 

All controverted questions of fact in a claim case are 
for the Jury, In a proper case, a verdict may be directed 
for claimant or the execution creditor. 

All controverted questions of fact in a claim case 
are as a rule to be submitted to the determination 
of the jury,®® which determines the weight, cred¬ 
ibility, and reasonableness of evidence.®^ 


80. N.J —Craddook-Torry Co. v. 
Scialabra, 141 A. 5!I6. 7 N.J.Misc. 
15S. 

81. Md.—Frantz v. l^anc, 182 A. 
337, 169 Md. 703. 

82. Pa.—Van Auken v. Buxton, 1 
Alon. 399. 

83. Pa.—Barlly v. Danzifi:, 190 A. 

188, 12'6 Pa.Super. 124—Com. to 

Use of George v. McPhllips. 6-6 
Pa.Super. 223. 

BBtering nonanit without trial of 
issue of amount of recovery on bund 
was held error, since verdict on 
such issue was essential to suit on 
bond, and proceedings were incom¬ 
plete without trial of such issue — 
Barlly v. Danzig, 190 A. 188, 12'6 Pa. 
Super. 124. 

84. Tex.—Continental Oil & Gas 
Production Co. v. Austin, Clv.Apip., 
17 S.W.2d 1114. 

8& Ga.—Lamkln v. Clary, 30 S.E. 

596. 103 Oa. 631. 

23 C.J. p 603 note 52. 

80. Ga.—Miller v. Clermo-nt Bank- 
ing Co., 179 S.E. 718, 180 Ga. 55>6. 

87. Ga.—James v. Kiser, 65 Ga. 515 
—Hall V. MeUendon, 100 S.E. 7'26, 
24 Ga.App. 292. 

88i Ga.—New v. Driver, 16 S.E. 535, 
89 Ga. 434—Smith v. Rothschild, 
79 S.E. 88, 13 Ga.App. 293. 

38 C. J.S.-27 


89. Ga—Stinson v. Weaver, 97 S.E. 
1111, 22 Ga.App. 702. 

90. Ala.—Giddy v. Shotts, 108 So. 
573. 214 Ala. 627. 

Ga —Butler v. La Grange Banking & 
Tru.st Co.. 170 S.E. 918, 177 Ga. 714 
—Capps V. Torcoa Falls Light & 
Power Co., 167 S.E. 530, 46 Ga.App. 
2'68. 

23 C.J. p 603 note 57. 

Discretion of court as to awarding 
issue in sheritrs interpleader see 
supra 9 169. 

Title to, and owBenUp of, property 

Ala.—Kelley v. Lovett, 183 So. 855, 
23i6 Ala. 538. 

Ga.—Diggers v. Webb, 199 S R. 756, 
58 Ga.App. 6’84—Smallwood v. 
Warfield, 174 S.E. 185, 49 Ga.App. 
93—Scruggs v. Blackshear Mfg. 
Co., <166 SE. 249, 45 Ga.App. 8.*)S— 
Lanier v. Bank of Portal, 160 S.E. 
550, 43 Ga.App. 828. 

N.J.—Glaser v. B. V. D. Sales Cor¬ 
poration, 170 A. 49, 112 N.J.Law 
179. 

Pa.—County Nat. Bank of Olearfleld 
V. Farmers Exchange, 9'8 Pa.Super. 
277 —Speer v. Zeuger, 83 Pa.Super. 
288. 

Wash.—Christianson v. Shepherd, 
■255 P. 942, 143 Wash. 637. 

23 C.J. p 603 note 57 [a]. 

Oood faith of tradsfor of property 

Pa.—Becker v. Stern, A. 771, 

11'6 Pa.Super. 399—^Sartor v. I.X.L. 
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Permanent Wave Corporation to 
U.«ie of Costello, 42 Lack.Jur. 131. 
23 C.J. p 603 note 57 [b]. 
BKoeeBivenen of levy 
Ga—Wright v. Pearson, 185 S.E. 
336, 1182 Ga. .366. 

Whether olalmant’e evidenoe over, 
oame prlma facie case made by 
plaintiff In fieri facias was held for 
Jury.—Deal v. Anderson, 141 S.E. 
51. 165 Ga. 416. 

mzed queetloB of law aad fact 

(1) Whether claim to property 
levied on under writ of execution is 
intei^osed to delay satisfaction of 
writ so as to entitle Judgment plain¬ 
tiff to damages, under a statute pro¬ 
viding therefor, may be a question 
of fact or of law or a mixed ques¬ 
tion of law and fact.—Penney v. 
Stout, 1>68 So. 697. 232 Ala. 564. 

(2) On the trial of a sheriff’s in¬ 
terpleader to determine the owner¬ 
ship of property, where the evidence 
discloses circumstances out of the 
ordinary, and complicated, and the 
controlling question is a mixed one 
of law and of fact, the case must 
be resolved by a jury under proper 
instructions from the court.—Bleak- 
ley V. Feldman, 62 Pa Super. 6. 

91. Ga.—Butler v. La Grange Bank¬ 
ing & Trust Co., 170 S.E. 918, 177 
Ga. 714—Mobley v. Ocmulgee Gua¬ 
no Co., 161 S.E. 635, 40 Ga.App. 
782. 
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The direction of a verdict is proper where there 
is no material fact in substantial dispute on the evi¬ 
dence,but not where the evidence raises an issue 
of fact under the pleadings so in a proper case a 
verdict may be directed for the execution creditor®* 
or claimant.®® A verdict should be directed for 
claimant where the court refuses to admit the ex¬ 
ecution in evidence because it is void,®® where the 
evidence in behalf of claimant shows title in him 
and is undisputed,®^ where he conclusively rebuts 
the prima facie case of plaintiff in fieri facias,®® 
or where he introduces a valid bill of sale to the 
property levied on, given by defendant in fieri facias 
and antedating the execution.®® It is error to di¬ 
rect a verdict for plaintiff in execution, or against 
claimant, or a verdict finding the property subject 
to execution, where the execution is not offered in 
evidence,! or where there is evidence showing or 
tending to show right or title in claimant,® or where 
the evidence leaves the question of possession or 


ownership in uncertainty,® or merely because a 
deed from defendant in execution to claimant bears 
a date subsequent to that of the execution.* It is 
error to direct a verdict for claimant where the 
evidence admits of a reasonable difference of opin¬ 
ion as to the superiority of his claim,® or where 
there is evidence tending to show ownership and 
possession in defendant in execution.® 

Nonsuit. Where an action is brought, the court 
may award a nonsuit in a proper case.*^ 

c. Inatructiona 

The instructions in ths trial of a ciaim case must 
conform to the ruies governing instructions In civil cases 
generally. 

On the trial of a claim case, it is error to refuse 
to give proper instructions submitting the issues 
raised by evidence to the jury.® The instructions 
must be predicated on some evidence,® and must 
correctly state the law thereon;!® and an instruc- 


98. Ga.—Callaway v. Life Ins. Co. 
of Vlrgrlnla. 144 S.E. 381, 1«6 Ga. 
818—Wripht V. Durden, 123 S.E. 
701, 15« Ga, *244—Reagin v. Adam¬ 
son, 110 S.E. 232, 16'2 Ga. 271— 
Gunnin v. Carter. 13,1 S.E. 6'23, 34 
Ga.Apip. 7K8. 

N.J.—Glaser v. District Court of City 
of Perth Amboy, 170 A. 228, 112 
X.J.Law 213—Central Pennsylvan¬ 
ia Quarry Strip>ping & Construction 
Co. V. Court of Common Pleas of 
Hudson County, 16<9 A. 712, 112 N. 
J.Law 22. 

Dismissal of claim or levy instead 
of direction of verdict see infra 5 
187. 

93. Mo.—Schell v. F. E. Ransom 
Coal & Grain Co.. App., 79 S.W.2d 
543. 

94. Ga.—^Batchelor v. Bom, 171 S. 
E. 724, 177 Ga. S'Sd—Callaway v. 
Life Ins. Co. of Virginia. 144 S. 
E. 381, I'BB G€l 818—Oreenway v. 
People’s Bank of Soper ton, 164 S. 
E. 91, 4'5 Ga.App. 192—Gunnin v. 
Carter, 131 S.E. 623, 34 Ga.App. 
788. 

Pa.—Patterson v. Brett, lt89 A. 75’6, 
125 Pa.Super. 117. 

23 C.J. p 604 note 58. 

Frlma foci# oass not rslrnttsd. and 
directed verdict finding property sub¬ 
ject was held proper, where there 
was no evidence explaining defend¬ 
ant's possession at time of levy.— 
Thompson v. Vanderbilt, 142 S.E. 
645, 166 Qa. 132. 

ntla tmA possssslon by sxsentloii ds- 
fsndaat olsaily shown 

Ga.—^Blanchard, Humber & Co. v. 
Hagan Gas Engine & Mfg. Co., 
10>6 S.E. 604, 24 Ga.Apip. >538. 
avidsnos of dlsolatiBor by daliiMuit 
Ga.—Hodgson v. Hart, 142 S.E. 267, 
1*66 Ga. 882. 


OlalinaiLt assorting title under void 
tax sale 

Ga.—Stowe v. Birmingham Trust & 
Savings Co., 131 S.E. 44, 161 Ga. 
403. 

96. Ga.—Lay-Hall Grocery Co. v. 
Johns, 161 S.E. 864, 173 Ga. 695-— 
Rcagin v. Adamson, 110 S.E. 232, 
152 Ga. 271—Spencer v. Wright, 
172 SB. 91, 48 Ga.A.pp. 12'6—Holt 
V. Daniel, 170 S.E. 383, 47 Ga.App. 
334. 

Pa.—General Motors Acceptance Cor¬ 
poration v. Hartman, 174 A. 795, 
114 Pa.Super. 544. 

23 C.J. p 604 note 59. 

Vallure to show psrsonaJ posses¬ 
sion of goods by Judgment debtor at 
time of levy.—Crane Co. v. Royer. 
144 A. 115. 7 N.J.MiBC. 4'9. 

98. Ala.—Marks v. Wood, 31 So. 
978, 133 Ala. 633. 

Dismissal of levy see infra f 187. 

97. Ga.—Burt v. Kuhnen, 39 S.B. 
414, 113 Ga. 1143—Holt v. Daniel, 
170 S.E. 383, 47 Ga.App. 334. 

98. Ga.—Cornelia Bank v. Taylor, 
140 S.E. 901, 37 Ga.App. 538. 

Mma facts oass by shexUrs rstnm 
Where claimant's title to, and in¬ 
terest in, property levied on under 
fieri facias were shown without con¬ 
flict, prima facie case made for plain¬ 
tiff in fieri facias by sheriff's return, 
reciting possession by defendants 
in fieri facias did not create such 
conflict in evidence as required sub¬ 
mitting issue of possession to Jury. 
—Wright V. Durden, 128 S.E. 701, 
1518 Ga. 244. 

99. Ga.—^Macon Shoe Co. v. Equita¬ 

ble Loan Co., 149 S.E. 377, 46 Ga. 
App. 841. i 


1. Ga.<-Collin8 v. Hill, 41 S.E. 678. 
115 Ga. 465. 

23 C.J. p 604 note 62. 

2. Ga.—Butler v. La Grange Bank¬ 
ing & Trust Co.. 170 S.E. 918, 177 
Ga. 714. 

N.J.—Glaser v. District Court of 
City of Perth Amboy, 170 A. 2'28, 
112 N.J.Law 213. 

Pa.—Speer v. Zeuger, 83 Pa.Super. 
288. 

23 C.J. p 604 note 63. 

3. Ga.—Callaway v. Life Ins, Co. 
of Virginia. 144 S.E. 381, 166 Ga. 
818—Martin v. Cowan, 68 S.E. 6'9, 
134 Ga. 477. 

4. Ga.—Allen v. Clare, 71 S.E. 806, 
136 Ga. 550. 

6. Pla.—Cameron & Barkley Co. v. 
Law-Engle Co., 124 So. 814, 98 
Fla. 920. 

e. N.J.—Central Pennsylvania Quar¬ 
ry Stripping & Construction Co. v. 
Court of Commo<n Pleas of Hudson 
County, 169 A. 712, 112 N.J.Law 
22 . 

23 C.J. p 604 note 66. 

Pxtnia fseis showing 
Ga.—Shaner Motor Co. v. Williams, 
138 S.E. 274, 84 Ga.App. 746. 

7< N.Y.—Parker Mills v. Jacot, 21 
N.Y.Super. 141. 

23 C.J. p 604 note 69. 

8. Pa.—Wickham v. Berwick Store 
Co., 47 Pa.Super. 176. 

23 C.J. p 604 note 71. 

8. Ga.—Spraggins v. Brooks, 116 S. 
E. 496, 154 Ga. 822—Johnson v. 
Tlfton Buick Co., 149 S.E. 73, 40 
Ga.A(Pp. 158. 

23 C.J. p 605 note 78. 

1(K Ga.—Pitts v. Cox, 148 S.B. 61, 
167 Ga. 2‘28—Nesmith v. Nesmith, 
142 S.E. 176, 37 Ga.App. 778. 
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tion which is misleading^^ or prejudicial to either 
party,12 or which in any manner invades the prov¬ 
ince of the jury by withdrawing from their con¬ 
sideration any question of fact,12 is erroneous, as 
as an instruction which incorrectly states the is¬ 
sues,!* Qj. is not pertinent thereto,!® or which im¬ 
properly restricts the jury in the determination of 
the issues.!® It is proper for the court to instruct 
the jury as to the effect of proof of possession in 
the execution defendant.!^ 

Where fraud is alleged, the instructions should 
be accompanied by a statement of the facts nec¬ 
essary to constitute fraud in law,!* and it is proper 
to direct the jury*s attention to peculiar circum¬ 
stances which, if unexplained, tend to show fraud.!* 

d. Verdict and Findings 

Verdict and flndinga In claim caaea muat conform to 
rulea governing verdicta and findinga in civil actiona gen¬ 


erally, auch aa the requirement of certainty, and to the 
apecial requirementa of applicable atatutea, auch aa thoee 
requiring aaaeaament of the value of the property. 

In order to support a judgment, the verdict in a 
claim case must be certain** and responsive to the 
issue or issues*! and to the evidence ;** the verdict 
is sufficient in point of certainty where it is as cer¬ 
tain as the issue submitted to it for trial.** 

A general verdic^ “for the plaintiffs” has been 
held sufficient,** and it is mere surplusage to state 
the-amount for which claimant and his sureties are 
bound.*® So, a verdict finding the property to be¬ 
long to the execution creditor, although it should 
have stated the ownership to be that of the execu¬ 
tion debtor, while informal, is sufficient.** Under 
statutes governing sheriff's interpleader, the only 
permissible verdicts have been said to be a verdict 
generally for claimant if he establishes his prop- 


Pa.—Patterson v. Brett, 189 A. 7'66, 
125 Pa.Super. 117. 

28 C.J. p 605 note 74. 

Pxlma faeU cmc for plaintiff 

Charge that evidence by execu¬ 
tion plaintiff of execution and levy 
showing possession of property in 
execution defendant at time of levy 
made prima facie case for plaintiff 
was not error.—Hancock v. Green- 
Miller Co.. 132 S.£. 13'6. 35 Ga.App. 
81. 

Oliarga aa to oourt’a favoring 
righta of oradltora held ^'abstractly 
correct/' as a direct quotation from 
a statute, as against the criticism 
that it "was prejudicial to the claim¬ 
ant."—Johnson v. Tifton Buick Co., 
149 S.E. 73, 75, 40 Oa.App. 1'58. 

Oharga aa to affoot of atipnlationa 

in daad under which claimant 
claimed held not error.—>Head v. 
Holcombe, 123 S.E. 107, 168 Ga. 94. 

11. Ala.—Blckley v. Porter, 6'9 So. 

'565. 193 Ala. 607. 

23 C.J. p 605 note 75. 

Oharga aa to damagaa against 
claimant for interposing his claim 
for delay only held not confusing 
to the jury.—Nesmith v. Nesmith, 
142 S.E. 17>6, 37 Ga-App. 779. 

la. Ala.—Nelson v. Warren, 8 So. 

413, 93 Ala. 408. 

23 C.J. p 605 note 76. 

Charging tha law aa to frandnlant 

eonvagajMaa held erroneous and prej¬ 
udicial to claimant, where no issue 
aa to any fraudulent conveyance was 
presented.—Thompson v. Swain, 189 
S.E. 680, 37 aa.App. 287. 

Oharga aa to damagaa against 
claimant for interposing his claim 
for delay only held not prejudicial 
to claimant.—^Nesmith v. Nesmith, 
14*2 S.E. 176, 37 Qa.App, 779. 


13. Miss.—Gilliam v. Moore, 2*1 
Miss. 130. 

Pa.—’Saba v. McEiwaine, 67 Pa.Su- 
per. 369. 

14i Ga.-—Pitts V. Cox, 145 S.E. 61, 
187 Qa. 228. 

Charge aa to good faith of tranafsr 

held a fair statement of the issue 
involved.—^Becker v. Stern, 178 A. 
771, 116 Pa.Super. 399. 

15. Ga.—Home Mixture Guano Co. 
V. McKoone, 147 S.E. 711, 168 Ga. 
317—Thompson v. Swain, 139 S.E. 
580, 37 aa.App. 237. 

Tailnre to charge on secret equities 
Where claimant relied on deeds 
from her husband allegedly support¬ 
ed by consideration, failure to charge 
on secret equities of 'claimant in 
property conveyed by husband was 
held not error, the doctrine of se¬ 
cret equities not being involved in 
the case.—Stanton v. Adams, 178 S. 
E. 154, 180 Ga. 142. 

18. Ga.—First State Bank v. Carv¬ 
er, 36 S.E. 980, 111 Ga. 876. 

23 C.J. p 605 note 72. 

17. Ala.—Ross v. Lawson, 18 So. 

890. lO'S Ala. 351. 

Xnatmetion hdd arronsons 

Instruction that, if jury found that 
claimant, after making deed to de¬ 
fendant in fieri facias, put defendant 
in possession, it would be their duty 
to return verdict finding property 
subject to execution was error.— 
Pitts V. Cox, 145 S.E. 81, 167 Qa. 228. 

1& Oa.—Smith v. Wellborn, 75 Ga. 
79 ! 9 . 

Ill.—Holly V. Augustine, 2 Ill.App. 
108. 

19. Ala.—Jones v. Stewart, 19 Ala. 
701. 

flO. Pa.—Boginskl v. Tobolsk!, 21 
Pa.Co. 631. 

23 C. J. p 805 note 81. 

419 


▼srdiot held mot void for naoertalaty 

Oa.—^Perkins v. Farmers* Bank of 
Doerun. 120 S.E. 5'28, 156 Ga. 841 
—^Jones V. Empire Furniture Co., 
150 S.E. 563, 40 Ga.App. 556. 

81. Mo.—Schell v. F. E. Ransom 
Coal & Grain Co., App., 79 S.W.2d 
543. 

23 C.J. p 606 note 8'2. 

Issue as to whether property is sub- 
Jeot; mottey verdict 
"In the trial of a statutory claim 
case, the sole issue is whether the 
property is subject or not subject to 
the A. fa. The verdict in such a case 
cannot stand, unless it is so 
phrased as to determine this issue 
with deflniteness. A verdict in favor 
of the plaintiff against the claimant 
for a given sum of money, without 
more, not only fails to determine the 
sole issue in the case, but deals with 
Issues not involved therein. Such a 
verdict is a nullity on the face of the 
record."—-Moseley v. Binford, 121 S. 
E. 127, 31 Ga.App. 513. 

Theory of Claim; plea oa which ver¬ 
dict readered 

Statutory rule that, if several pleas 
are filed by defendant, verdict for de¬ 
fendant shall show o-n which of pleas 
verdict is rendered has no applica¬ 
tion to claim case, although claim¬ 
ant may introduce evidence to sus¬ 
tain claim on several theories.—^Wells 
V. Blltch, 1-92 iS.E. 289, 184 Ga. 616. 
88 . Ga.—McLaughlin v. Ham, 11 S. 

E. 889. 84 Ga. 786. 

23 C.J. p 806 note 83. 

88. Ga.—Jones v. Cleveland, 82 Ga. 
237. 

84. Tex.—Wilier v. Kray, 11 S.W. 
540, 73 Tex. 633. 

23 C.J. p 608 note 88. 

85. Tex.—Wilier v. Kray, supra. 

89, Mo.—Schroeder v. Clark, 1'8 Mo. 
1184. 
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erty claim, and a verdict for the execution creditor 
for a definite amount if he fails to establish it.^^ 

By statute, the jury may bring in a verdict as to 
part of the property only, without mentioning the 
rest.28 A verdict that part of the property is lia¬ 
ble to the execution is equivalent to finding the 
residue not liable but, where the verdict contains 
findings that a part of the property is subject to the 
execution and that another part is not subject, its 
silence as to the remainder is simply a lack of find¬ 
ing and that part of the issue remains to be tried.®® 

No finding as to the amount due on the execution 
is necessary.31 A finding in favor of claimant is 
sufficient without a further finding against the ex¬ 
ecution creditor;®® and a verdict finding in favor 
of claimant the title to the property in question is 
to be construed as including a finding that the prop¬ 
erty is not subject to levy and sale under the fieri 
facias.®® Findings may be in such conflict with 
one another as to preclude the rendition of any 
judgment in the case, in the absence of a motion 
for a judgment non obstante veredicto.®^ 

Assessing value of property. Where the verdict 
is against claimant, it is necessary in some states 
for it to assess the value of the property,®® al¬ 
though it has been held that the jury need not find 
the value of the property where its value was not 
expressly put in issue.®® When so required, the 
verdict must, if practicable, assess the value of 
each article separately.®'^ The statutes must be 


reasonably construed.** 

In New York a sheriffs jury finding that the 
property belongs to claimant must determine its 
value and the damages above its value which he 
will sustain if the levy is not released.®® 

Setting aside verdict. The verdict of a jury im¬ 
paneled by the sheriff to try the validity of a claim 
by a third person to property levied on is not such 
a judicial determination as may be reviewed, in the 
absence of an express statutory provision authoriz¬ 
ing a review, since it is not conclusive of the own¬ 
ership of the property, and therefore a motion will 
not lie to'set aside such verdict.^® A court’s order 
entered on a verdict becomes final on the adjourn¬ 
ment of the term and cannot be set aside at a sub¬ 
sequent term on a motion to set aside the verdict.^® 

§ 187. Judgment and Enforcement Thereof 

The Judgment In etatutory proceedings to eetabileh 
a claim by a third person must conform to the applicable 
statutory provisions. Such provisions have been applied 
to various matters of form and substance in judgments 
for and against claimants, including default judgments. 

The judgment in a claim case should be in ac¬ 
cordance with statutory provisions regulating its 
form,^® although a mere clerical misprision may be 
amended on motion.^® The judgment must conform 
to the pleadings,^^ and may determine equitable 
rights of the parties where supported by proper 
pleadings.^® It need not determine the priorities of 


87. Pa.—Patterson v. Brett, 189 A. 
756. r26 Pa.Super. 117. 

Zf olaim—it has suffarsd spsoial 
damagSB by reason of the levy, a 
money verdict may be rendered 
against the execution creditor.—'Bab- 
is V. New York Extract Co., l'8l A. 
T20 Pa.Super. 73. 

Blsmissal of latssplsadsr as mistrial 

Where claimant to groods levied on 
wherein sheriff entered a rule for 
an interpleader issue failed to estab¬ 
lish his title to ffoods, direction of 
court that interpleader be dismissed 
was without legral warrant and con¬ 
stituted a mistrial.—Patterson v. 
Brett, 189 A. 756, 125 Pa.Su'per. 117. 

88 . Miss.—Gilliam v. Moore, 21 
Miss. 130. 

8tt Ala.—^Lewis v. Lewis, Minor 9*5. 
80b Ga.—^Pritchett v. iSamuel Weich- 
selbaum Co., 46 S.E. '9'9, 119 Ga. 
298. 

31. Ga.—^Lamar v. Coleman, 14 S. 
E. 608, 88 Ga. 417. 

38. Md.—Albert v. Freas, 84 A. 282, 
103 Md. 588. 

38l Ga.—F. S. Royster Guano Co. 
V. Odum, 146 S.E. 478, 167 Ga. 
666 . 


34. Tex.—Head v. W. T. Rawlelifh 
Co., Clv.App., 152 S.W.2d 4>63, er¬ 
ror dismissed. 

36. Ala.—Brlghtman v. Meriwether, 
25 So. 994. 121 Ala. 602. 

23 C.J. IP '60'6 note 93. 

36. Tex.—Latham v. <Selkirk, 11 
Tex. 314. 

23 C.J. p GO'S note 94. 

37. Ala.—Talt v. Murphy, 2 So. 317, 
80 Ala. 440. 

23 C.J. p 606 note 95. 

38. Miss.—Kibble y. Butler, 22 
Miss. 207. 

39. N.T.—^Longr Island Tinsmith 
Supply Corporation v. John H. 
Ramberg & Son. ttS N.Y.S.2d 1519, 
172 Misc. 1'58. 

Sheriff’s Jury generally see supra 5 
169. 

4a N.Y.—Cohen v. Climax Cycle 
Co.. 46 N.Y.S. 4. 10 App.Div. 168. 

23 C'j. p 606 note 97. 

41. V€U—Sauls v. Thomas Andrews 
& Co.. 175 S.E. 760, 163 Va. 407. 

48. N.Y.—Long Island Tinsmith 
Supply Corporation v. John H. 
Ramberg & Son, 16 N.Y.B.2d 169, 
172 Misc. 168. 


Tex.—Hinzle v. Ward, 1 Tex.A.Civ. 
Cas. 5 1314. 

43. Ala.—Craddock y. Walden, 63 
So. 534, 148 Ala. 58. 

23 C.J. p 606 note 1. 

44. Ga.—Austin v. Southern Home 
Bldg. & Loan Ass'n, 50 S.E. 382, 
122 Ga. 439. 

Altsmative relief imprpper 

Where petition of intervention In 
fieri facias proceeding was based 
solely on theory that Intervener de¬ 
livered merchandise seized under 
writ to plaintlfTs Judgment debtor 
on consignment and remained owner 
thereof, but evidence showed without 
contradiction that Intervener sold 
and delivered merchandise to such 
debtor, and petition contained no 
alternative prayer for vendor’s lien 
and privilege. Judgment for Inter¬ 
vener, maintaining such lien and 
privilege and ordering constable to 
pay proceeds of sale of merchandise 
to intervener, was erroneous.—Faber 
V. Gondrella, La.App.. 4 So. 2d 245. 

46. Ga.—Bradwell v. Balnbridge 
Bank, 29 S.E. 756, 103 Ga. 242. 

23 C.J. p 607 note 8. 
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liens, although it is stipulated that the court is to 
fix the legal rights of all the parties.^^ 

Where want of jurisdiction appears on the face 
of the record, the proceedings should be dismissed.^^ 
Where the evidence introduced by claifnant fails to 
rebut plaintiff’s prima facie case, the dismissal of 
the claim, instead of letting the case proceed to 
verdict subjecting the property, is proper.^* Where 
the statute so provides, if the execution creditor 
fails to make out a prima facie case, and claimant 
introduces no evidence, the court should either dis¬ 
miss the levy or the case rather than direct a ver¬ 
dict for claimant,^® and where there is no evidence 
to show possession or title of the execution debtor 
the court may dismiss the levy,®® as it may where 
the fieri facias is refused in evidence for an irreg¬ 
ularity therein;®! and where no evideticc is intro¬ 
duced by the parties, and the levy is dismissed on 
technical grounds, a judgment awarding the fund 
to claimant is crror.®2 

A judgment entered on the verdict of a jury 
has been held to become final on adjournment of 
the term during which it was entered.®^ 

A judgment in favor of the claimant should be 
so framed as to affect only his rights as against 
plaintiff in execution, so that it is error for the 


court to dismiss a levy where it appears that a part 
only of the property levied on is claimed; it should 
be dismissed only as to that part as to which the 
claimant establishes his claim.®^ Similarly on a 
claim by a mortgagee, it is error to discharge the 
property from all liens by reason of the levy, where 
the levy is good as to the judgment debtor, although 
inferior to the claimant’s mortgage.®® Where after 
a verdict for plaintiff, a new trial is granted unless 
he will dismiss his levy as to a portion of the prop¬ 
erty, which is done, and the parties agree that the 
residue shall be subject to the execution, judgment 
on the finding of the jury, as so modified, is prop¬ 
er.®® In at least one jurisdiction, the only judg¬ 
ment for the claimant which is permitted by statute 
is one for the property and costs.®"^ 

Judgment against claimant generally. The judg¬ 
ment for plaintiff in execution in a claim case 
should, under some statutes, be that the property 
is subject to the execution,®* and that plaintiff in 
execution recover from the claimant the damages 
assessed by the jury, together with his costs.®® 
Under other statutes the judgment must be in the 
alternative, for the specific property or its assessed 
value;®® but in at least one jurisdiction this form 
of judgment is improper.®! In some,®^ but not in 


Equitable relief In proceedings gen¬ 
erally see supra fji 169. 

Necessity of pleading equitable mat¬ 
ters see supra S 18S. 

46. Ga.—People's Nat. Bank v. 
Whecdon, 42 S E. 91, 115 Ga. 782. 

Proceed!ng.s fur distribution of pro¬ 
ceeds of sale among lienors see 
infra S 252. 

47. Va.—Flelds-Watkins Co. v. Hen¬ 
sley. 86 SE. 113, 117 Va. 661. 

Jurisdiction generally sec supra 9 
179. 

Abandonmaat aftar dismlasal 

Where, after dismissal for want 
of Jurisdiction, claimant fails for 
two successive terms to file the pa¬ 
pers in the proper court, the suit 
will be deemed abandoned.—Deware 
V. Wichita Valley Mill & Elevator 
Co., 43 S.W. 1047, 17 Tex.Civ.App. 
394. 

Proparty anrraiiderad by aharlff 

Court is without Jurisdiction ex¬ 
cept to render Judgment of dismissal 
in claim proceeding to recover prop¬ 
erty levied on under execution, 
where it appeared that sherifT had 
surrendered possession thereof to 
one whose right was superior to that 
of any party to the proceeding.— 
American Asphalt Roof Corporation 
V. Marler. Mo.App.. 66 S.W.2d 844. 
46. Ga.—Sexton v. Burruss, 86 S.E. 
637, 144 Ga. 192. 

46. Qa.—^Preston v. Porter Fertilis¬ 


er Co., 160 S.E. 149, 169 Ga. 288— 
Stewart v. Mundy, 62 S.E. 986. 131 
Ga. 686—Decatur County Bank v 
Thomason, 120 S.E. 642, 31 Ga.App. 
299. 

50. Ga—Freeman v. Sturgis Nat. 
Bank. 13 S E. 22, 86 Ga. 622. 

51. Ga.—Gunn v. McMichael, 68 Ga. 
826. 

23 C.J. p 607 note 16. 

52. Ga.—E. Tris Napier Co. v. Den- 
nard, 93 S.E. 513. 20 Ga.App. 801. 

53. Va.—Sauls v Thomas Andrews 
& Co., 175 S.E. 760, 163 Va. 407. 

54. Ga.—Hutchinson v. Jackson, 53 
Ga. 56. 

Amended claim 

Where claimant, having executed 
affidavit and bond, was in possession 
of all of property levied on by exe¬ 
cution, and on trial amended by 
striking from affidavit and bond cer¬ 
tain property, Judgment in favor of 
claimant on amended claim should 
also have ordered condemnation of 
property stricken to satisfaction of 
execution.—Drennen Co. Department 
Stores v. Elrod, 101 So. 805, 20 Ala. 
App. 320. 

65. Tex.—Lapowski v. Taylor, 35 S. 
W. 934, 13 Tex.Clv.App. 624. 

66. Ga.—Blanco v. Liddell, 77 Ga. 
103. 

57. Mo.—American Asphalt Roof 
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Corporation v. Marlor, App.. 66 S. 
W.2d 844. 

5& Ala.—Kelley v. Lovett, 183 Sa 
855, 236 Ala 538. 

23 C.J p 607 note 22. 

Protection of claimant 

A judgment dismissing a life ten¬ 
ant's claim interposed in sale pro¬ 
ceedings and decreeing a sale suffi¬ 
ciently protected his rights, where 
it made the sale subject to his right 
of occupancy, it appearing that an¬ 
other life tenant was not a party, 
and would not be affected.—Jones v. 
Brown. 119 S.E. 624, 156 Ga. 452. 

59. Tex.—Kilgore v. Savage, Civ. 
App., 164 S.W. 1081. 

23 C.J. p 607 note 23. 

Costs see infra 9 190. 

Damages seC' infra § 189. 

60. Miss.—Been v. Lindsey, 10 Miss. 
581. 

23 C.J. p 607 note 24. 

61. Ala.—Kelley v. Lovett, 183 So. 
855, 236 Ala. 538. 

23 C.J. p 607 note 25. 

63. Fla.—State v. Wright, 146 So. 
598, 107 Fla. 178. 

Pa.—Commonwealth v. IT. S. Fidelity 
& Guaranty Co.. 73 l*a.Super. 266. 
23 C.J. p 607 note 26. 

Liability on bond and enforcement 
thereof see infra 9§ 192-194. 
Automatic elcctloii 

In Arizona, where one claiming 
property levied on, falls by own neg- 
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other,®* jurisdictions, judgment may be rendered 
against the claimant and his sureties on the bond 
in the eveitt of his failure to establish his right; 
judgment against the sureties alone is not author- 
heed.®® It has been held that judgment cannot be 
rendered against an unsuccessful claimant for the 
value of the property;®® but under other authority 
judgment may be rendered in favor of plaintiff in 
execution for the amount of his claim up to, but 
not exceeding, the value of the goods,®® the value 
being that at the time of the trial, with interest 
from that date.®*^ 

DefatUt judgment; failure to appear or join is¬ 
sue, Where claimant fails to appear or join issue, 
plaintiff in execution is entitled to a judgment by 
default against him as in other cases;®* but if the 
statute prescribes subsequent proceedings on the 
failure of either claimant or plaintiff in execution 
to join issue such proceedings must be taken.®* 
Until after issue has been directed by the court, 
no judgment by default can be rendered against a 
claimant who by giving the statutory bond has ob¬ 
tained possession of the property.^® 

Under some statutes it has been held that where 
claimant fails to put in an appearance, the proper 
practice is either to dismiss the claim, or allow the 
execution creditor to make out his case and take a 
verdict finding the property subject to the execu¬ 
tion but where there has been no return of the 


papers at the proper term, and claimant therefore 
takes it for granted that the levy has been aban*- 
doned, the execution creditor should not be allowed 
in the absence of claimant to tender issue and in¬ 
troduce evidence and obtain a verdict finding the 
property subject, but the court should dismiss the 
proceeding;*^* and where issue has not been joined, 
and neither the execution creditor nor his counsel 
appears, the levy should be dismissed instead of 
directing a verdict finding the property not sub¬ 
ject.*^* 

Judgment against execution defendant. It is er¬ 
ror to render a new judgment against the execution 
debtor, thus making him liable for the costs and 
the penalty.*^® 

Assessment of value of property. It has been re¬ 
quired, under governing statutes, that a judgment 
against the claimant assess the value of property 
for which he may become ' liable on his bond 
but under other authority, where the bond does 
not state the separate value of the property and 
there is no issue on that point, the judgment need 
not ascertain it.*^® A statute requiring the assess¬ 
ment of the value of property levied on as of the 
time the claim is interposed and possession is ob¬ 
tained by the claimant has been held inapplicable 
where the issues were found for the claimant.'^'^ 

Enforcement. A judgment of condemnation in a 


lect to return it within ten days aft¬ 
er adverse judgment, law automatic¬ 
ally malces election that money Judg*- 
ment stands.—Gonzales v. Vargro, 
273 P. 726, 34 Arlz. 566. 

▼allis of property fixed hy sheriff 

That claim bond did not expressly 
state value of property and sheriff 
did not state such value in return 
on execution held not to show con¬ 
clusively that value was not fixed by 
sheriff.—State v. Wright, 146 So. 698, 
107 Fla. 178. 

63. Ala.—Langworthy v. Goodall, 76 
Ala. 326. 

23 C.J. p 608 note 27. 
arror harmlesB 

Where complainant introduced 
sheriff's return showing that prop¬ 
erty levied on was worth more than 
penalty of bond, rendition of per¬ 
sonal Judgment against claimant and 
sureties was not harmful error, if 
error at all, in view of absence of 
evidence as to whereabouts of the 
property or its then value.—Miller 
v. McWhorter, 161 So. 672, 173 Miss. 
16. 

64. Fla.—^Strobhar v. Jesse French 
Piano & Organ Co., 37 So. 177, 48 
Fla. 158. 


66- W.Va.—Bartlett v. Loundes, 12 
S.E. 762, 34 W.Va. 493. 

23 C.J. p 608 note 29. 

66. Miss.—Johnston v. Standard Oil 
Co.. 14 So. 533, 71 Miss. 397. 

23 C.J. p 608 note 30. 

67. Miss.—^Johnston v. Standard Oil 
Co., supra. 

68. Ala.—Harnischfeger Sales Co. v. 
Burge, 129 So. 37, 221 Ala. 387. 

Miss.—Miller v. McWhorter, 161 So. 
672, 173 Miss. 16. 

Tex.—Betterton v. Buck, 2 Tex.A. 
Civ.Cas. I 198. 

Joinder of issue see supra 8 184. 
Votloe of pvooeediBir* 

An order for the sale of property 
was Improperly made, where the 
only proof of notice of a petition for 
interpleader is the deposition of* the 
deputy sheriff that a notice "was 
sent by mail" and there is an ex¬ 
press and uncontradicted denial that 
notice was received.—^American 
Chemical Laboratories v. Wayne 
Junction Trust Co., 81 Pa.Super. 137. 

69. Miss.—Bedford v. W. T. Adams 
Mach. Co., 47 So. 429, 93 Miss. 637. 

TO. Tex.—De Forest v. Miller, 42 
Tex. 34. 
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71. Ga.—Bryant v. Bush, 140 S.E. 

366, 165 Ga. 262. 

23 C.J. p 607 note 10. 

78. Ga.—Glisson v. Moore, 77 S.E. 
108, 12 Ga.App. 291. 

73. Ga.—W. J. Bell v. Martin, 82 S. 
E. 444, 142 Ga. 65. 

Direction of verdict see supra 8 186. 

74. Tex.—Marx v. Lange, 61 Tex. 
547. 

28 C.J. p 608 note 32. 

76. Ala.—Kelley v. Lovett, 183 So. 
866, 236 Ala. 538—Drcnnen Co. 

Department Stores v. Elrod. 101 
So. 806, 20 Ala.App. 320. 

Statutes requiring Jury to assess 
value see supra 8 186. 

Failure to assess held error to re¬ 
versal 

Ala.—Hendon v. McCoy, 133 So. 296, 
222 Ala. 616. 

76. Tex.—Chapman v. Allen, 16 Tex. 
278. 

77. Ala.—Brantley & Crawley v. 
Fort Deposit Bank, 142 So. 64, 226 
Ala. 19. 

XeasosL for deoisloa 

In such case the execution creditor 
had no equity in the property as of 
the time the claim was Interposed. 
—Brantley & Crawley v. Port Depos¬ 
it Bank, 142 So. 64, 226 Ala. 19. 
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claim case may be enforced by execution;'^* and 
it has been held that, where*the claimant has ob¬ 
tained a verdict for the property, he may on enter¬ 
ing judgment issue execution for costsJ® After 
reversal of the principal judgment, a judgment of 
condemnation cannot be enforced beyond the 
amount of the costs in the proceeding in which it 
was rendered.®® 

§ 188. Reinstatement, New Trial, and Review 

Except at fte powere may be limited by statute, the 
court may, on a proper ehowlng, award a new trial in a 
claim case. The right of appeal, Juriadiction thereof, the 
eufflciency of the record, and the scope of review. In a 
claim case, are generally regulated by the ordinary rules 
governing review. 

On a proper showing the court may award a new 
trial in a claim case, as in other civil cases,®^ ex¬ 
cept that where the staMite provides a complete 
and exclusive method of procedure during and aft¬ 
er the trial of the claim, the court has no inherent 
authority to grant a new trial not authorized by the 
statute.®® Defendant in fieri facias is not such a 
party to the claim action that he may move for a 


new trial after a verdict for claimant therein.®® 
An objection to the validity of the execution can¬ 
not be raised on a motion for a new trial ;®^ nor 
can rulings made on the trial of the claim case be. 
considered on a motion for a new trial on the 
question of damages only where that question is 
tried separately.®® 

When in a claim case the execution levy has 
been improperly dismissed, the court may correct 
the error at the same term by reinstating the case 
on motion.®® The remedy for an erroneous rein¬ 
statement is by a motion to review the order.®^ 
Where the judgment is set aside and the case re¬ 
opened, the issue of the value of the property is 
necessarily involved on the subsequent trial.®® 
Where claimant®® or his agent®® was guilty of in¬ 
excusable neglect in allowing a default judgment 
to be taken against claimant, he cannot have the 
judgment set aside by a bill in equity. 

Review, With respect to appellate procedure, 
the right of review,®^ the method of review,®® the 
jurisdiction of the proceedings for review,®® and 


7a. Ala.—Patton v. Hamner, 33 Ala. 
307. 

23 C.J. p 608 note 33. 

79. Pa.—Cralff v. Bconomy Blda* 
Aas’n, 10 Wkly.N.C. 296. 

80l Ala.—Clements v. Elliott, 11 Ala. 
360. 

81. Ga.—Howell v. Booth, 145 S.E. 

910, 39 Ga.App. 41. 

23 C.J. p 608 note 37. 

Settingr aside verdict of sheriff's Jury 
see supra S 186. 

Tims for motion 

(1) Where original defendant In 
fieri facias filed motion for new trial 
in claim case after verdict against 
claimant, claimant's motion to sub¬ 
stitute itself as movant, filed more 
than thirty days after rendition of 
the verdict, was too late, and did not 
authorize granting new trial to claim¬ 
ant.—Arnoldflville Trading Co. v. 
Brotherton, 6 S.E. 2d 210, 61 Qa.App. 
370. 

(2) Where trial court ordered new 
trial after it mistakenly directed that 
interpleader be dismissed, overruling 
objection to order granting new trial 
on ground that it was made after end 
of term was not error, since direct¬ 
ing new trial merely recognized con- 
seQuences of mistrial after dismiss¬ 
ing interpleader without verdict for 
either claimant or defendant.—Pat¬ 
terson V. Brett, 189 A. 766, 125 Pa. 
Super. 117. 

dzouBAs laoklng 

(1) In proceeding by executrix on 
claim to property levied on as prop¬ 
erty of devisee, failure to request 
submission of question to Jury under 


statute until after evidence was 
closed was not ground for new trial 
where request was made before ar¬ 
gument.—^Walker v. Horton, 191 S.E. 
462, 184 Ga. 429. 

(2) On the trial of a claim case, 
the overruling of a motion to dis¬ 
miss the levy under a fieri facias 
cannot be made a ground of a mo¬ 
tion for new trial, but should be 
made the subject of direct exception. 
—Hlackstock v. Blackman, 108 S.E. 
776, 162 Ga. 179. 

(3) Where claimant of legal title 
and claimant of equitable title filed 
claims, the latter filed a subsequent 
claim alleging that she had obtained 
the legal title in the intervening time, 
and the Jury returned a verdict in 
favor of her second claim, the ex¬ 
ecution creditors were not entitled 
to a new trial on the ground that 
she asserted legal title too late.— 
McBride v. Ault, 88 Pittsb.Leg.J., 
Pa., 439. 

88 . Cal.—Jensen v. Hugh Evans & 
Co., 115 P.2d 471, prior opinion. 
App., 108 P.2d 93—Wilson v. Dun¬ 
bar. 97 P.2d 262, 36 Cal.App.2d 144 
—Grant v. Segawa, 112 P.2d 784, 
44 Cal.App.2d Supp. 946. 

83. Ga.—Arnoldsville Trading Co. v. 
Brotherton. 6 S.E.2d 210, 61 Ga. 
App. 370. 

84. Tex.—Latham v. Selkirk, 11 Tex. 
814. 

85. Ga.— Ray v. Atlanta Trust & 
Banking Co., 86 S.E. 769. Ill Ga. 
853. 

80. Ga.—Wilson v. Herrington, 13 S. 
E. 129, 86 Ga. 777. 
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87. Ga.—^Widincamp v. James, 58 
S.E. 836, 129 Ga. 279. 

88 . Tex.—Ryan v. Teague, 110 S.W. 
117, 60 Teic.Civ.App. 163. 

89. Ala.—Harnischfeger Sales Co. v. 
Burge, 129 So. 37, 221 Ala. 387. 

90i Ala.—Harnischfeger Sales Co. v. 
Burge, supra. 

91. U.S.—New Orleans v. Louisiana 
Constr. Co., La., 9 S.Ct. 223, 129 
U.S. 45, 32 L.Ed. 607. 

23 C.J. p 608 note 44. 

Who may appeal 

A surety in an execution levied on 
the property of the principal debtor 
has such an interest in the contro¬ 
versy over the ownership of the prop¬ 
erty to which he is a party as to en¬ 
title him to appeal from a Judgment 
discharging it from the lien of the 
execution.—Hanna v. Charleston Nat. 
Bank, 46 S.E. 920, 65 W.Va. 186. 

98. Za xraw Jersey 

(1) Certiorari is the only proper 
method of review of proceedings un¬ 
der a statutory claim of property 
levied on under execution.—Bayonne 
City Bank v. O'Mara. 97 A. 149, 88 
N.J.Law 499—Reiman v. Wilkinson, 
96 A. 62, 88 N.J.Law 383. 

(2) An appeal is not the proper 
remedy to bring up proceedings un¬ 
der a statutory claim of property 
levied on under execution and may be 
dismissed by the court of its own 
motion.—Bayonne City Bank v. 
O'Mara, supra. 

93. Ill.—Seflers v. Thomas, 67 N.E. 

10, 186 Ill. 384. 

23 C.J. p 609 note 46. 
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the sufficiency of the record®^ are generally gov¬ 
erned by the rules relating to proceedings for re¬ 
view in ordinary cases. This is also true as to the 
scope and extent of the review; so that, matters 
which dp not properly appear of record,®® or are 
first urged on appeal,®® or involve the discretion of 
the lower court,®7 will not ordinarily be considered. 
So, the judgment will not be reversed for immateri¬ 
al or harmless errors.®® On appeal of claimant 
from an adverse judgment, defendant in error can¬ 
not complain of the denial by the lower court of 
his motion for judgment for damages where he 
suffered from no manifest error or injustice.®'® 
The judgment will be reversed where the proceed¬ 
ings were not instituted in accordance with the pro¬ 
visions of the statute.^ Since the sheriff is not a 
necessary party to the claim proceeding, his fail¬ 
ure to appeal is not a ground for dismissal of a 
party’s appeal.2 

Where a judgment for claimant is set aside on 
appeal, plaintiff in execution is entitled to a judg¬ 
ment for the value of the property and legal inter¬ 
est thereon from the date of the bond, together 
with damages.® 

Withdrawal of a claim on appeal is considered in 
§ 182 supra. 

§ 189. Damages and Penalties against Un¬ 
successful Claimant 

Under etatutes so providing, damages or a penalty 


may be recovered, on a proper showing, against an un¬ 
successful claimant, as for filing or continuing the claim 
for purpoaea of delay only. 

Under statutes so providing, damages, or a pen¬ 
alty, may be awarded against an unsuccessful claim¬ 
ant,^ as for filing or continuing the claim for pur¬ 
poses of delay only.® Before damages may be legal¬ 
ly awarded, the case must be brought within the 
statute® by means of competent and relevant evi¬ 
dence,^ and there must be a finding of the value of 
the property on which the execution was levied.® 
Where any part of the property levied on is found 
not to be subject to the execution, damages cannot 
be awarded.® 

§ 190. Costs 

The costs In a claim suit are largely In the court’s 
discretion; authorities disagree as to the awarding of 
costs to or against a partially successful claimant. The 
propriety of allowing various Items as costs, such as 
fees for the attorney for plaintiff in execution and for 
claimant’s attorney, has been variously decided. 

While the costs in a claim suit are largely in the 
discretion of the court, and do not necessarily fol¬ 
low the verdict or decision,^® yet they haw been 
awarded against the defeated party in a number of 
cases.^i A claimant who is only partially success¬ 
ful may, in the discretion of the court, be taxed 
with full costs,12 or he may be granted judgrticnt 
without costs,^® or, although there is some dis- 


94. Oa.—Blackstock v. Blackman, 
108 S.K 775, 152 Ga. 179. 

23 C.J. p 609 note 47. 

96. Mo.—State v. Johnson, 1 Mo. 
App. 219. 

23 C.J. p 609 note 49. 

ZafevsBos as to bnxd6& of proof 
However, in proceedingr on levy of 
a fieri facias on land wherein a stat¬ 
utory claim was interposed by a third 
person, from fact that statutory 
claimant introduced evidence, first re¬ 
viewing court would infer that claim¬ 
ant assumed burden of proof.—Cal¬ 
houn V. Williamson, 6 S.E.2d 41. 189 
Qa. 65. 

96. Ga.—Betton v. Avery. 188 S.E. 
901, 183 Ga. 559. 

23 C. j. p 609 note 50. 

97. Pa.—Strouse v. Bard, 8 Pa. Su¬ 
per. 48. 

96. Ga.—Jordan v. Grogan, 13 S.E. 

662, 87 Ga. 533. 

23 C.J. p 609 note 63. 

96i Tex.—Gillian v. Henderson, 12 
Tex. 47. 

X. Tex.—Paxton v. Boyce, 1 Tex. 
817. 

8. Ill.—Tipsword v. Doss, 278 Ill. 
App. 1. 


3. Tex.—Willis v. Pinkard, 62 S.W. 
626. 21 Tex.Civ.App. 423. 

4. Pa.—Ebert v. Kaufmann, 34 Pa. 
Super. 487. 

Speolfled peroentage of value of 
property is basis of award.—Penney 
V. Stout, 168 So. 697, 232 Ala. 564— 
23 C.J. p 609 note 63. 

5. Ga.—Nesmith v. Nesmith, 142 
S.E. 176, 37 aa.App. 779. 

23 C.J. p 609 note 58. 

Ooastrnotlve aotloe of prloilty 
In claim suit where claimant had 
actual knowledge of execution and 
constructive notice of registration of 
Judgment which made execution su¬ 
perior to claimant's claim and sole 
excuse for interposition of inferior 
claim was lack of actual knowledge 
of such registration, determination 
that claim was interposed for pur¬ 
poses of delay was not error and Jus¬ 
tified recovery of damages by Judg¬ 
ment plaintiff.—Penney v. Stout, 168 
So. 697, 282 Ala. 664. 

6. Ga.—Ray v. Atlanta Trust & 
Banking Co., 36 S.E. 769, 111 Ga. 
853. 

Olalm of mortgage Uea 

A reconventional demand for dam¬ 
ages based on an allegation that the 
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intervener wrongfully made an affi¬ 
davit of ownership was without foun¬ 
dation in law or fact where the in¬ 
tervener merely claimed a mortgage 
lien.—Hersh v. Steinau. La.App., 140 
So. 163. 

7. Oa.—Ray v. Atlanta Trust & 
Banking Co., 36 S.E. 769. Ill Ga. 
853. 

23 C.J. p 609 note 60. 

8 . Ga.—^Adams v. Carnes, 36 S.E. 
597, 111 Ga. 505. 

9. Ga.—Burt v. Lorentz, 29 S.E. 137, 
102 Ga. 121. 

10. Cal.—Noland v. Noland. 113 P. 
2d 11. 44 Cal.App.2d 780. 

Pa.—^Waverly Coal & Coke Co. v. Mc- 
Kennan, 1 A. 543. 110 Pa. 699. 17 
Wkly.N.C. 166—Haubert v. Beck- 
haus, 13 Wkly.N.C. 327. 

23 C.J. p 609 note 69. 

11. Pa.—Hippie V. Hoffman. 2 Watts 
86 . 

23 C.J. p 609 note 70. 

18. Mo.—Taylor v. Forman, 12 Mo. 
647. 

Pa.—Katzen v. Ehrhart, 20 Pa.Dist. 
1090. 

13. Pa.—Shellenberg v. Fleisher, 11 
Pa.Co. 36—Peters v. Shaner, 1 Del. 
Co. 262. 
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sent,!^ the costs may be apportioned between the 
parties but a partially successful claimant has 
been held entitled to costs.i® 

The costs cannot be taxed against one not a par¬ 
ty to the record thus, except under a statute 
having a different effect,the costs cannot be 
awarded against the sureties on claimant’s bond.^® 

Taxation and items allowable. A fee for the at¬ 
torney for plaintiff in execution may be included 
in his costs.2® The allowance of an attorney’s fee 
to a successful claimant has been held proper by 
some authorities®^ and improper by another.®® The 
amount to be allowed as the attorney’s fee when 
such allowance is proper is in the discretion of the 
court.®® 

Where claimant has given a bond for the release 
of the property, plaintiff in execution cannot be 
charged by the sheriff with the expense of keeping 
it;®^ but where, after the claim has been tried and 
the property found subject to the execution, plain¬ 
tiff in execution directs a second levy, the costs 
thereof and of keeping the property thereafter are 
assessable against him.®® A successful claimant of 
crops levied on is not chargeable with the expense 
of gathering, harvesting, or threshing.®® 

Security for costs. It has been held that the stat¬ 
utory trial is not a ‘'suit” within the meaning of a 


statute requiring security for costs.®"^ A nonresi¬ 
dent plaintiff in execution is not required to give 
security for the costs in a claim case,®® at least 
where the burden of proof is not on him.®® Under 
a statute providing for dismissal of an intervention 
when security for costs is not timely given, the 
court has discretion to allow a subsequent filing of 
security.®® 

Sale of property for costs. In case of a finding 
against claimant of property taken in execution, the 
property cannot be sold to pay the costs of the trial 
of the right of property.®^ 

§ 191. Operation and Effect of Determination 

The operation and effect of the determination in a 
claim proceeding depends on the terms of the finding and 
the statutory provisions; the Judgment is commonly 
treated as conclusive on the parties to the proceeding, 
but not on strangers thereto. The dismissal of a claim 
not on the merits does not preclude another interposition 
of the claim. After a Judgment against claimant, the 
property may be reseized and sold under the original 
Judgment. 

The operation and effect of a finding for or 
against claimant depends on the terms thereof and 
the statutory provisions in the particular jurisdic¬ 
tion.®® In some jurisdictions the judgment is as 
conclusive as other judgments;®® in others, the 
verdict or judgment is not conclusive on the par- 


14. Pa.—^WaKner v. Bertholf, 11 Pa. 
Dist. 367—Dunn v, Shaw, 11 Pa, 
Dist. 129. 

15. Pa.—Dillich v. Union Bldgr. & 
Loan A.ss’n. 18 Pa.Dlst. 618. 

23 O.J. p 610 note 73. 

16. La.—McCarthy v. Baze, 26 Lo. 
Ann. 382. 

17. Ga.—Lewis v. Beck & Gregg 
Hardware Co., 73 S.E. 739, 137 Ga. 
515. 

18. Tex.—Wrougrht Iron Ranere Co. 
V. Brooker, 2 Tcx.A.Clv.Cas. 9 225. 

Judgrment against claimant and sure¬ 
ties Jointly see supra 9 187. 

19. Ala.—Petree v. Wilson, 16 So. 
142, 104 Ala. 157. 

23 C.J. p 610 note 76. 

M Pa.—Couts V. Catanese, 27 Pa. 
Dist. & Co. 201. 8 Som.Leg.J. 159, 
16 Wash.Co. 196, 50 York Leg.Rec. 
126—Jenkins v. Courtrlght, 24 Pa, 
Dist. 978. 

81. Pa.—Babis v. New York Extract 
Co., 181 A. 846, 120 Pa,Super. 73— 
Gouts V. Catanese. 27 Pa.Dist. & 
Co. 201, 8 Som.Leg.J. 169, 16 Wash. 
Co. 196, 60 York Leg.Rec. 126— 
Fudge V. Scholl, 22 Pa.Dist. & Co. 
42. 25 DeLCo. 39. 

88 . Ariz.—Farmers* Exch. v, Malo- 
dy. 156 P. 78. 18 Ariz. 43. 

83. Pa.—Couts V. Catanese, 27 Pa, 
Dist. A Co. 201, 8 Som.Leg.J. 169, 


16 Wash.Co. 195, 60 York Leg.Rec. 
126—Jenkins v. Courtrlght, 24 l*a. 
Dist. 978. 

Attorney and olieat stuidard i&ap- 
plioable 

The standard of remuneration for 
professional services which governs 
the relation between the attorney and 
his client does not determine an al¬ 
lowance in the nature of costs.— 
Jenkins v. Courtrlght, supra. 
SubmlssloiL to Jury 

A statute requiring the fixing of 
the counsel fee by the court is sat¬ 
isfied where the question has been 
submitted to a Jury and its verdict 
approved by the court.—Fudge v. 
Scholl, 22 Pa.Dlst. & Co. 42, 26 Del. 
Co. 39. 

94. Ga.—Houser v. Williams, 11 S.E. 
129, 84 Ga. 601, 15 S.E. 821, 90 Ga. 
21 . 

85. Ga.—Nessmith v. Hendry, 94 S. 
E. 256, 21 Ga.App. 257. 

88 . Ga.—Peugh v. CoMey, 80 S.E. 
633, 141 Ga. 136. 

Kan.—Sims v. Mead, 29 Kan. 124. 

87. D.C.—Bond v. Carter Hardware 
Co., 15 App.D.C. 72. 

Nature of proceeding generally see 
supra 9 188* 

Requiring security for costs gener¬ 
ally see Costs 99 126-181. 
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88 . Ala.—McAdams v. Beard, 34 Ala. 
478. 

23 C.J. p 610 note 88. 

89. Pa.—Palmer v. Cole, 3 Kulp 56. 
23 C.J. p 610 note 89. 

Burden of proof see supra 9 185. 

30u La.—Hardee v. Beard, App., 162 
So 359. 

31. Ala.—Fryer v. Dennis, 2 Ala. 
144. 

38. Or.—Francisco v. Strlngficld, 114 
P.2d 1026. 

Effect of determination of sheriff’s 
Jury see supra 9 169. 

Judgment not too vague for its ef¬ 
fect to be readily determined.—No¬ 
land V. Noland. 113 P.2d 11, 44 Cal. 
App.2d 780. 

Belf-ezecnted statute 
Court cannot make order or de¬ 
cree or grant any affirmative relief, 
but can only make a determination 
that levy is valid or that ownership 
belongs to claimant, and such deter¬ 
mination releases sheriff from any 
liability arising out of his official 
acts from following the compulsion 
of the statute, and the statute is 
self-executed upon such determina¬ 
tion.—Long Island Tinsmith Supply 
Corporation v. John H. Ramberg A 
Son, 16 N.Y.S.2d 169, 172 Misc. 168. 
33. Ga.—Hightower v. Hodges. 68 S. 

E. 541. 5 Ga.App. 408. 

23 C.J. p 610 note 96. 
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ties,3^ at least where the proceeding was instituted 
by the officer without the consent of claimant.3B 

A judgment for claimant does not operate as a 
bar to an action of trespass for the tort committed 
in taking the property under the execution.36 A 
judgment against claimant will bar not only an ac¬ 
tion against the officer,37 but also one against a 
purchaser at the execution salc.^s A verdict against 
claimant docs not vest the property in him, although 
he becomes liable to the amount of its value.®® 
Where a judgment by default is rendered against 
claimant, a sale thereafter by the officer is valid, 
although the default is afterward set aside and a 
trial had.^® 

Where the levy is dismissed before trial, plaintiff 
in execution cannot proceed to the trial of the claim 
case without procuring a reversal of the judgment 
of dismissal.^^ If the claim is withdrawn before 
the jury retire, the verdict is of no effect.^® The 
reversal of the judgment in the original action does 
not affect a verdict for the execution creditor pre¬ 
viously rendered on claimant's issue.^3 An execu¬ 
tion sale will not be enjoined on any ground which 
claimant might have urged in the claim case.^^ 

Persons hound. The determination docs not af¬ 
fect the title to the property as between claimant 
and execution defendant, or the rights of third 
persons not parties to the claim proceeding;^® but 
as between execution plaintiff and claimant it is 
conclusive in some states as to the liability of the 
property to the execution,^® and, where the judg¬ 


ment is against claimant, as to the validity and 
binding force of the judgment in the principal ac- 
tion.^7 The sureties on the claim bond are deemed 
parties to the proceeding.^® 

A defendant in execution who seeks the benefit 
of an interpleader bond will be bound as respects 
the valuation of the property in the interpleader 
proceeding.^® Where several claimants have filed 
claims against a fund in the hands of the sheriff 
under a judgment, a verdict on an issue between 
two of the claimants will bind all.®® 

Dismissal; nonsuit. The dismissal of a claim 
case by a court of competent jurisdiction is in ef¬ 
fect a judgment against the claim.®^ A dismissal 
of the claim for matters not affecting the merits 
does not preclude the right to again interpose the 
claim;®® in such case the dismissal does not of it¬ 
self amount to aa adjudication of the title to the 
property;®® but where claimant has disposed of 
the property taken possession of under a forthcom¬ 
ing bond, and hence is precluded from interposing 
another claim, the judgment dismissing the claim 
becomes conclusive as to the title,®^ and claimant, 
having elected his remedy, is precluded from there¬ 
after contesting the title.®® 

A nonsuit in a sheriff's interpleader is a Rnal 
determination of the issue against claimant,®® al¬ 
though it will not prevent his contesting his claim 
m some other forn».®7 

A claim by another after a claim by a third per- 


94. Pa.—Commonwealth to Use of 
Shelly V. Walter, 4$ A. 91, 195 Pa. 
446. 

23 C.J. p 610 note 97. 

Tha only roanlt of trial is to In¬ 
demnify sheriff, acting in accordance 
with court’s adjudication, from any 
liability.—Francisco v. Stringlleld. 
Or., 114 P.2d 1026. 

35. Neb.—Storms v. Eaton, S Neb. 
463. 

36. Ill.—Hibbard v. Thrasher, 66 Ill. 
479. 

23 C.J. p 611 note 4. 

37. Neb.—Bray v. Saaman, 14 N.W. 
474, 13 Neb. 618. 

23 C.J. p 611 note 6. 

38. Mo.—McOregor v. Hampton, 70 
Mo.App. 98. 

28 C.J. p 611 note 6. 

88 . Ala.—Fryer v. Dennis, 2 Ala 
144. 

40. Iowa—^Hughes v. Miller, 2 
Greene 9. 

41. Ga.—Patterson v. Bagley, 68 Qa 
483. 

48. Or.—Singer Mfg. Co. y. Driver, 
67 P. Ill, 40 Or. 883. 


Effect of withdrawal generally see 
supra i 182. 

43. Miss.—Willis v. Doeb, 69 Miss. 
169. 

44. Ga—Hollinshead v. Woodard, 67 
S.E. 79. 124 Ga 7. 

46. Ga.—Penn Mut. Life Ins. Co. 
V. Troup, 170 S.B. 369, 177 Ga. 
456. 

23 C.J. p 610 note 99, p 611 note 15. 
Parties to proceedings generally see 
supra 9 180. 

A prior grantee of olalau»t, or a 
person holding under such grantee, 
is not affected.—Penn Mut. Life Ins. 
Co. V. Troup, 170 S.E. 359, 177 Ga. 
466—Smith v. Coker, 36 S.E. 107, 
110 Ga 664. 

United States mamlial and his sure¬ 
ty in subsequent suit against them 
by claimant for damages for seizure 
are not bound by the claim proceed¬ 
ings.—Snyder v. Charles Levine, Inc., 
80 F.2d 382, 66 App.D.C. 81. 

48. Ga—Winship v. Phillips, 64 Ga. 
237. 

23 C.J. p 610 note 1. 

47. Ga.—Henderson v. Hill, 64 Ga 
292—Pollard V. King, 68 Ga 224. 
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48. Ala.—Elliott v. Gray, 4 Stew. & 
P. 168. 

23 C.J. p 611 note 16. 

49. Pa.—Commonwealth v. McPhil- 
ips, 66 PaSuper. 223. 

BO Ga.—Field v. Armstrong. 69 Ga. 
170. 

51. Ga.—Brannan v. Cheek, 29 S.E. 
937, 103 Ga. 353. 

Effect of voluntary withdrawal of 
claim see supra 9 182. 

98. Ga.—Lynch v. Bond, 19 Ga. 814 
—American Inv. Co. v. Cable Co., 
60 S.E. 1037, 4 GaApp. 106. 

63. Ga.—Reynolds Banking Co. v. 
Beeland, 97 S.E. 861, 23 GaApp. 
228. 

64. Ga.—Reynolds Banking Co. v. 
Beeland. supra. 

56. Ga.—^Reynolds Banking Co. v. 
Beeland, supra 

68 . Pa—O’Neill v. Wilt, 76 Pa 266. 
23 C.J. p 611 note 26. 

67. Pa.—^Bank v. Allen, 1 Del. Co. 
277. 

28 aJ. p 611 note 27. 
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son has resulted in a verdict finding the property 
subject to fieri facias, a forthcoming bond given 
has been violated, and it does not appear that plain¬ 
tiff in fieri facias has elected to have a reseizure, 
should be dismissed on motion.^S 

Relevy and sale under original judgment. After 
a judgment adverse to claimant, the property may 
be reseized and sold under the original judgment, 
and the execution plaintiff cannot be compelled to 
pursue his remedy on claimant's bond.®® Such 
relevy is not per se a waiver of a money judgment 
recovered in the claim proceedings,®1 but after a 
judgment for the value of the property has been 
rendered against a claimant and satisfied out of 
his own property he should be credited with the 
proceeds of a subsequent sale of the property to 
which title was disputed.®^ 

§ 192. Liabilities on Claimants* Bonds 

A claimant’a liability on his bond is fixed by a final 
Judgment against him. The claimant is liable for breach 
of his bond if he fails to deliver the property described 
therein at the time and place fixed thereby, unless there 
is a valid excuse for the default or ratification by, or es¬ 
toppel of, the execution creditor; and if the bond contains 
other conditions the mere return of the property does not 
discharge it. 

The liability of claimant on his bond is fixed by 
a final judgment against him by a court having ju¬ 
risdiction,®® and this is so even though the bond is 
not good as a statutory bond, if it is good as a 
common-law obligation.®^ If the court has no ju¬ 
risdiction and the case is therefore dismissed, there 


is no liability on the bond.®® Under appropriate 
statutory provision, liability may accrue by failure 
to file a statement of title within the time pre¬ 
scribed by statute.®® A discharge in bankruptcy 
of the judgment debtor after the levy does not affect 
the right to recover on the bond where by statute 
the giving of the bond does not discharge the 
levy.®7 The sheriff cannot discharge or waive any 
of the terms of the bond so as to affect the interest 
of the plaintiff in fieri facias without his consent.®® 
Where the property in question was fraudulently 
transferred by the judgment debtor to a third per¬ 
son and by the latter to claimant, the failure of the 
assignee for creditors of the judgment debtor to at¬ 
tack the first fraudulent conveyance and cause it to 
be set aside does not defeat an action on the bond 
of claimant.®® 

What constitutes breach. The Condition of a 
bond that the goods levied on shall be forthcoming 
to answer the writ, in case the issue shall be deter¬ 
mined against claimant and in favor of the execu¬ 
tion creditor, is broken by failure to deliver the 
property at the time and place fixed by the bond,"^® 
unless excused by a showing that performance was 
made impossible,^! either by the act of the obligee 
in the bond,by interference of the law,7® or by 
an act of God.*^* Where a taking under other proc¬ 
ess is relied on, it must be shown that such process 
was legally adequate"^® and superior to the execu¬ 
tion originally levied.*^® The sufficiency and man¬ 
ner of delivery depend on the nature of the prop- 
erty.*^^ In order that the surrender may discharge 


68. Ga.—Peacock Hardware Co. v. 
Allen, 127 S.E. 780, 33 Ga.App. 654. 

59l Ga.—Seymour v. House, 30 S.E. 

656, 103 Ga. 676. 

23 C.J. p 611 note 28. 

60l Miss.—^Walker v. McDowell, 12 
Miss. 118, 43 Am.D. 476. 

Pa.—Bank v. Allen, 1 Del.Co. 277. 

01. Ariz.—Gonzales v. Vargo, 273 P. 
725, 34 Arlz. 566. 

68. Arlz.—Gonzales v. Vargo, supra. 

68. Pa.—Gain v. Steinberger, 86 Pa- 
Super. 303. 

23 C.J. p 612 note 34. 

Necessity and sufficiency of bond see 
supra 8 176. 

64. Ga.—Wall v. Mount, 49 S.E. 778^ 
121 Ga. 831. 

W.Va.—Sayre v. Kunst, 98 S.B. 559, 
83 W.Va. 466. 

66. Ga.—Brannan v. Cheek, 29 S.E. 
937, 103 Ga. 353. 

68^ Pa.—Commonwealth v. Beary, 
9 Pa.Super. 246. 

23 C.J. p 612 note 37. 

67> Ky.—Bishop v. John H. Hlbben 


Dry Goods Co., 99 S.W. 644, 30 
Ky.L. 725. 

68. Ga.—Coppage v. Martin, 146 
S.E. 600, 39 Ga.App. 206—Boyd v. 
Crews, 122 S.E. 802, 32 Ga.App. 
138. 

86. Ky.—Bishop v. John H. Hlbben 
Dry Goods Co.. 99 S.W. 644, 30 Ky. 
L. 726. 

TOu W.Va.—Sayre v. Kunst, 98 S.E. 

559, 83 W.Va. 466. 

23 C.J. p 612 note 41. 

71. Ga.—Rookmore v. Garner, 71 S. 

E. 606, 9 Ga.App. 369. 

78. Ga.—Rockmore v. Garner, su¬ 
pra. 

73. W.Va.—State ex rel. Hodges v. 
Hutchinson, 197 S.E. 869, 120 W. 
Va. 181. 

23 C.J. p 612 note 44. 

Sale uaAer superior lien 
Ga.—Floyd v. Cook, 45 S.E. 441, 118 
Ga. 526, 63 L..R.A. 450. 

W.Va.—Stale ex rel. Hodges v. 
Hutchinson, 197 S.E. 369, 120 W. 
Va. 181. 

74. Ga.—Rockmore v. Garner, 71 S. 

B. 606, 9 aa.App. 369. I 
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76. Ga.—Rockmore v. Garner, supra. 

76. Ga.—Rockmore v. Garner, su¬ 
pra. 

77. Tex.—Edwards v. Connolly, 61 
Tex. 30. 

Buttolent delivery 

A direction to the sheriff to retake 
goods In a store easily accessible to 
him constitutes a sufficient delivery: 
and, where the original levy was a 
range levy on horses and cattle, a 
direction to the sheriff to repossess 
himself of and retake the horses and 
cattle running at large on a range in 
the county is sufficient.—Willis v. 
Chowning, 46 S.W. 46, 18 Tex.Civ. 
App. 625. 

ZnenAolent delivery 

(1) The claimant's mere expression 
of a wish to deliver property which 
is a long distance away and in pos¬ 
session of the claimant’s vendee is 
insufficient.—Garrity v. Thompson, 2 
S.W. 760, 67 Tex. 1. 

(2) A mere tender of a movable 
sorghum mill and evaporator wl>ich 
is ten or twelve miles away is in- 
suffleient.—Edwards v. Connolly, 61 
Tex. SO. 
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the liability on the forthcoming bond, the property, 
must be in as good condition as when it was re* 
ceived,78 the delivery must be within the time fixed 
by the bond or statute^® and at the place fixed in 
the bond,®® and the delivery must be in discharge 
of the particular bond.®i Delivery of part of the 
property is not sufficient.®® 

I Where the levying officer is the nominal obligee 
in the bond, his acceptance of the property in full 
satisfaction of the bond renders it functus officio 
and relieves the obligors from all liability there¬ 
under,®® but his acceptance of some other property 
does not so relieve the obligors®^ in the absence 
of ratification by, or estoppel of, the plaintiff in fieri 
facias.®® Where the issue has been decided against 
claimant consumption of the property by him is a 
breach of the bond;®® and it has been held that, 
where claimant has disposed of the property so 
that he could not produce it on demand, the bond 
is automatically breached,®7 notwithstanding no ad¬ 
judication that the property is subject to the execu¬ 
tion has been made.®® 

A notice to surrender the property is unneces¬ 
sary.®® 

It is immaterial whether the judgment creditor 
consents to the return,®® or whether a return made 
by a surety was with the consent of claimant.®^ 


A return of the property.does not of itself satisfy 
and discharge a bond containing other conditions.®® 

§ 193. -Liabilities of Sureties 

The lurety’e liability on a clalmant’a bond cannot be 
enforced until liability la fixed on the principal; whether 
the principal’e confeaalon of Judgment flxea the aurety’a 
liability la in diaagraement. A aurety la not diacharged 
by aubatitutlon of another bond without conaent, by an 
extenalon or atay of execution, or by the fact that claim¬ 
ant la about to let hia claim go by default. 

Where, in a statutory proceeding to try rights 
of property, claimant's bond is filed, the court has 
been held to have jurisdiction over the person of 
a surety on such bond;®® but the liability of the 
surety is dependent on that of his principal, and 
cannot be enforced until a liability is fixed on the 
principal.®^ Confession of judgment by the prin¬ 
cipal has been held to fix liability on the sureties,®® 
but there is authority to the contrary.®® A surety 
is liable even though the statute does not require 
sureties on the bond.®*^ A surety on several bonds 
is liable to each creditor for a breach of the condi¬ 
tion of the bond, although he may thereby be com¬ 
pelled to pay the value of the goods levied on sev¬ 
eral times.®® P'raudulent representations inducing 
the sureties to sign the bond have been held to pre¬ 
clude liability.®® 

Release from liability. A surety cannot be dis- 


78. Ga.—Dickens v. Maxey, 157 S.E. 
368, 42 Ga.App. 783. 

Tex.—Parlin v. Coffey, 61 S.W. 612, 
25 Tex.Civ.App. 218. 

79. Tex.—Bullard v. White, 2 Tex, 
A.Civ.Cas. § 286. 

80l Ga.—King* v. Castlen, 18 S.E. 
313, 91 Ga. 488. 

81. Ga.—Reese v. Worsham, 35 S. 
E. 680, 110 Ga. 449, 78 Am.S.R. 109. 
distinguishing and explaining King 
v. Castlen, 18 S.E. 313, 91 Ga. 488. 
23 C.J. p 612 note 52. 

88 . Ga.—Dickens v. Maxey, 157 S.E. 

368. 42 Ga.App. 783. 

23 C.J. p 613 note 58. 

83. Ga.—Webb v. Rehberg, 90 S.E. 
100, 18 Ga.App. 537. 

84. Ga.—Boyd v. Crews, 122 S.E. 
802, 32 Ga.App. 138. 

88 . Ga.—Boyd v. Crews, supra. 

Bidding at sale 

That plaintiff in fieri facias bid 
for property was not a ratification of 
sheriff's act in receiving from claim¬ 
ant property other than that which 
was to be delivered under forthcom¬ 
ing bond, if plaintiff had notified 
sheriff on discovery thereof and de¬ 
clined further participation in sale, 
and he is not estopped from suing on 
bond because proceeds of sale re¬ 
mained In hands of levying officer.— 
Boyd v. Crews, supra. 


Agent of execution creditor 

The execution creditor is estopped 
to assert that the property returned 
was different from that seized un¬ 
der the levy, where the levying offi¬ 
cer accepted the property, sold it un¬ 
der the execution, and paid the pro¬ 
ceeds to an agent of the execution 
creditor who was directing the sale. 
—Anthony v. Bartholow, 69 Mo. 186. 

86 . Ga.—Bowen v. Penny, 76 Go. 743. 

87. Ga.—Hobbs v. Tindol, 124 S.E. 
112, 32 GaApp. 609. 

23 C.J. p 612 note 55. 

88 . Ga.—Rice v. Liowry, 95 S.E. 330, 
22 Ga.App. 36. 

23 C.J. p 612 note 57. 

89. Ga.—Hill v. George, 170 S.E. 
326, 47 Ga.App. 272. 

23 C.J. p 613 note 63. 

90. Tex.—^Willis v. Chowning. 40 B 
W. 395, 90 Tex. 617. 69 Am.S.K 
842. 

91. Tex.—Willis v. Chowning, supra. 

98. Tex.—Kilgore v. Savage, Civ. 

App., 164 S.W. 1081. 

23 C.J. p 613 note 66. 

93. Tex.—Johnson v. Blum, 42 S.W. 

791, 17 Tex.Civ.App. 260. 
Enforcement of liability see infra 5 
194. 


Who arc sureties 

"Defendant and his sureties," as 
referred to in Rev.Sl.l892, § 1200, 
providing that if the verdict in claim 
proceedings is for plaintiff the court 
shall enter Judgment awarding a re¬ 
covery by plaintiff from “defendant 
and his sureties," are the claimant 
in the claim proceedings and prin¬ 
cipal in the claim bond and the sure¬ 
ties who sign the claim bond.—Strob- 
har v. Jesse French Piano & Organ 
Co., 37 So. 177, 48 Fla. 168. 

94. Pa.—Commonwealth v. U. S. Fi¬ 
delity & Guaranty Co., 73 Pa.Su- 
per. 266. 

23 C.J. p 613 note 68. 

95. Pa.—Bradford v. Frederick, 101 
Pa. 446. 

96. Ala.—Gayle v. Bancroft, 17 Ala. 
351. 

Judgment as binding sureties gen¬ 
erally see supra 5 191. 

97. Ala.—Jenkins v. Lockard, 66 
Ala. 377. 

98. Pa.—Collins v* Schllchter, 11 
Phila. 349. 

99. Tenn.—Bradley v. Keseei 6 

Coldw. 223, 94 Am.D. 246. 

28 C.J. p 618 note 78. 
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charsfed by substituting another bond, with other 
surety, without the consent of the other party.^ 
Since, after final judgment on the bond, sureties 
become principal debtors, they are not discharged 
by an extension or stay of execution ,2 or by the 
fact that claimant is about to leave the state and 
let his claim go by default ,2 or that plaintiff in a 
senior execution did not have the proceeds of the 
sale of the property under a junior execution ap¬ 
plied to the senior execution.^ 

§ 194. -Enforcement of Liability 

Liability on claim bonds may, in a few Juriadictione, 
be enforced eummarily in the proceedings for trial of the 
right of property, but Is more commonly enforced by 
action. In proceedings for such enforcement, adjudica* 
tions have been made, under the various governing stat¬ 
utes, with respect to parties, defenses, pleading, evidence, 
instructions, the amount of recovery, the Judgment and 
its enforcement, stay of proceedings, and the application 
of the proceeds. 

In a few jurisdictions the liability of claimant 
and his sureties on the claim bond may be enforced 
summarily in the proceedings for the trial of the 
right of property,® after the sheriff has returned 
the bond forfeited.® The liability of claimant and 
his sureties is most usually enforced by action on 
the bond.*^ In at least one state the execution plain¬ 
tiff may maintain an action on a forthcoming bond 
in his own name,* or in the name of the levying of¬ 
ficer.® 


Defenses, Defendant can set up no defense 
which would permit him to prove the very issue 
which it was incumbent on him to prove in the 
claim case;i® nor can he show that the jury found 
by their verdict that claimant was interested with 
defendant, and that the interest which the latter 
had on a settlement of accounts was nothing.il 
Claimant's engagement in his bond may preclude 
him from showing that the property really belonged 
to claimant or to others than the execution debt¬ 
or, 12 or even to set up a right of exemption to the 
execution debtor.^* Claimant taking possession of 
the property cannot, without equitable ground, de¬ 
ny receiving the property described in the bond^^ 
or dispute description in the bond concerning the 
amount of property under the pleadings.^® Claim¬ 
ant cannot question the sufficiency of the descrip¬ 
tion under which the property was readvertised 
for sale after dismissal of the claim case, where 
it corresponds with the description in che levy and 
forthcoming bond.l® Payment by the execution 
defendant of the judgment against him after it was 
rendered is a defense to a proceeding for judgment 
on claimant's bond.^^ An amendable defect in 
the form of the judgment in the claim case is not 
always a good defense to an action on the forth¬ 
coming bond.^* Mere interlineation is no defense,^® 
unless it appears that it was made after the execu¬ 
tion of the bond and that an advantage or detri¬ 
ment to the parties was accomplished thereby.2® 


1 . Ala.—Fryer v. Dennis, 2 Ala. 144. 
23 C J. p 613 note 74. 
a. U.S.—The Col. Howard v. Hay¬ 
den. D.C.N.Y. 6 P.Cas.No.3.026. 
Tex.—Oeary v. Smith, 45 Tex 56. 

3. Pa.—Armour v. Tabor, 21 Pa Co. 
425. 

4. (3a.—Reese v. Worsham, 35 S.E. 
680. 110 Ga. 449, 78 Am.S.K. 109. 

23 C.J. p 613 note 77. 

5. Ky.—Southern Coal & Coke Co. v. 
Rracht, 101 S.W.2d 667, 267 Ky. 
123. 

23 C.J. p 613 note 78. 

Rendition of Judgment, in claim case, 
against claimant and sureties sec 
supra § 187. 

Notice of motion 

Judgment on claimant's bond in ex¬ 
ecution proceedings must be reversed 
as to surety not before court on mo¬ 
tion for Judgment by notice or oth¬ 
erwise.—Butcher v. Corbin Hardware 
& Furnituro Co., 61 S.W.2d 931, 244 
Ky. 632. 

e. Ala.—Catching v. Bowden, 8 So. 

58, 89 Ala. 604. 

23 C.J. p 614 note 79. 

7. Ga.—O’Neill Mfg, Co. v. Harris, 
47 S.E. 934, 120 Ga. 467. 

23 C.J. p 614 note 81. 


Liability on, and enforcement of 
forthcoming bond of debtor see 
supra S§ 118-119. 

8. Ga.—Hart v. Thomas, 75 Ga. 529 
—Hagedorn v. Powers, 96 S.E. 749, 
22 Ga.App. 189. 

9. Ga.—Boyd v. Crews, 122 S.E. 802, 
32 Ga.App. 138. 

■z-ollLcer 

Suit may be brought in the name 
of an ex-offleor to whom the bond 
was made payable during his term 
of office.—O’Neill Mfg. Co. v. Harris, 
47 S.E 934, 120 Ga. 467. 

Xntorest of ottosr 

When suit is brought in name of 
the officer for use of plaintiff in fieri 
facias, officer is formal party only 
without interest in subject matter, 
plaintiff in fieri facias having right 
to bring action in either form without 
consent of levying officer.—^Wynn v. 
Maddox, 125 S.E. 516, 33 Ga.App. 87. 

IOl Ga.—Oliver v. Warren, 53 S.E. 
100, 124 Ga. 549, 110 Am.S.R. 188, 
4 L.R.A.,N.S.. 1020. 

OwBomlllp 

Claimant will not be permitted to 
set up ownership in himself in miti¬ 
gation of damages.—^Waterman v. 
Frank, 21 Mo. 108. 
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Ibegallty of levy; oflioer’s authority 

Neither the legality of the levy 
under execution nor the authority 
of the officer to make it is an issua¬ 
ble fact in an action on the bond.— 
Oliver V. Warren, 53 S.E. 100, 124 
Ga. 549, 110 Am.S.R. 188, 4 L.U.A., 
N.S., 1020. 

11. Pa.—Ward v. Zane, 4 Phila. 68. 

18. Ga—Jones v. Kendrick, 21 S.E. 
831, 94 Ga. 645. 

Mo—Waterman v. Frank, 21 Mo. 108. 
Pa.—Ingram v. Harris, 9 Pa.Super. 
301, 43 Wkly.N.C. 550. 

13. Ala.—Cauthen v. Norman, 140 
So. 565, 224 Ala. 371. 

14. Ga.—Dickens v. Maxey, 157 S.E. 
368, 42 Ga.App. 783. 

15. Ga.—Dickons r. Maxey, 167 S.E. 
368, 42 Ga.App. 783. 

IS. Ga.—O’Neill Mfg. Co. v. Harris, 
56 S.E. 739, 127 Ga. 640. 

17. Ky.—Butcher v. ("orbin Hard¬ 
ware & Furniture Co., 51 S.W.2d 
931, 244 Ky. 632. 

1& Ga.—Gray v. Riley, 170 S.E. 537, 
47 Ga.App. 348. 

19. Pa.—Commonwealth v. Beary, 9 
Pa.Super. 246. 

80. Pa.—Commonwealth v. Beary* 
supra. 
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Pleading, In a summary proceeding to enforce 
claimant’s liability on his bond, ordinary pleadings 
are not required as in actions,and matters may 
be proved even though not pleaded, so long as the 
statutory procedure is followed.^^ In an action 
on a claim bond, the complaint should clearly allege 
a failure to deliver.23 It is only necessary to set 
out facts sufficient to show a breach of the condi¬ 
tions of the bond,3^ and to allege the value of the 
goods where the recovery is limited to such value.^® 
It is not necessary to allege that the property was 
that of the execution debtor,^® or that the execution 
is set out or attached as an exhibit.37 Where the 
bond is void as a statutory bond, an amendment 
to show a cause of action on a common-law bond 

is proper.28 

An affidavit of defense has been held not neces- 
sary,38 but a special plea must allege all the facts 
necessary to sustain it.30 

Evidence, Plaintiff must show that the property 
has been found subject to the execution, and ei¬ 
ther that a demand for it has been made and re¬ 
fused, or that it was not produced at the proper 
time and place.^^ Claimant has the burden of ac¬ 
counting for his failure to surrender the property,32 
and of explaining an apparent sale of it by him.33 
The bond itself is admissible in evidence.3^ The 
property described in claimant’s forthcoming bond 


is prima facie what he received from the levying 
officer,36 and in the absence of fraud, accident, mis¬ 
take, or some other equitable ground claimant will 
not be allowed to prove that such property did not 
come into his pos$ession.38 Partial payments by 
defendant in execution are presumed to have been 
applied on the main indebtedness rather than on 
the liability of the obligor in the bond, in the ab¬ 
sence of contrary evidence.37 There is no presump¬ 
tion that the goods were worth as much as the 
amount due on the judgment.33 Under a plea of 
payment defendant may introduce the return of 
the officer, showing a levy and sale, and money 
made thereby.3» Where the obligor sold the prop¬ 
erty for his own benefit, evidence that the person 
conducting the sale was previously notified of the 
claim proceedings is admissible.^^ 

In determining damages for failure to return 
goods, the jury may consider the officer’s previous 
estimate of the value of the goods, under some au¬ 
thorities,^ ^ but it has also been held that such es¬ 
timate furnishes no evidence of the true value of 

the property.^ 3 

The weight and sufficiency of the evidence is 
governed by the general rules relating to such mat¬ 
ters in other actions.^3 

Instructions, An instruction on an issue wheth¬ 
er an unsuccessful claimant had offered to return 


ai. Ky.—Southern Coal & Coke Co. v. 
Bracht, 101 S.W.2d 667, 267 Ky. 
123. 

as. Ky.—Southern Coal & Coke Co. 

V. Braoht, supra, 
avidsnos of dsfsus 
Exclusion of evidence, on hearing 
of motion for Judgment on claimant's 
bond in execution proceedings, that 
Judgment debtor paid Judgment on 
which execution issued required re¬ 
versal of Judgment on bond.—Butch¬ 
er V. Corbin Hardware & Furniture 
Co., 61 S.W.2d 931, 244 Ky. 632. 
as. 6a.—O'Neill Mfg. Co. v. Harris, 
47 S.E. 934, 120 Qa. 467. 
a4i Oa.—Bowen v. Penny, 76 Ga. 
743. 

as. Pa.—Byrne v. Hayden. 16 A. 750, 
124 Pa. 170. 

as. Ga.—O’Neill Mfg. Co. v. Harris, 
47 S.E. 934. 120 Ga. 467. 
a7. Ga.—O'Neill Mfg. Co. v. Harris, 
supra. 

as. Ga.—Wall v. Mount, 49 S.B. 778, 
121 Qa. 831. 

M Pa.—Davis v. Wood, 89 Wkly. 
N.C. 828. 

aa Ga.—Toung v. Waldrip, 18 S.E. 
as, 91 Ga. 766. 

81. Ga.—Boyd v. Crews, 122 S.E. 
802, 82 Oa.App. 188—Coursey y. 


Consolidated Naval Stores Co., 96 
S.E. 397, 22 Ga.App. 638. 

Judgmeat set aside 

In suit on forthcoming bond given 
in claim case. Judgment adjudicating 
the property subject will not au¬ 
thorize recovery, where, before fll- 
I ing of the suit, it has been set aside 
and contrary Judgment rendered ad¬ 
judicating the property not subject 
to the fieri facias.—Hicks v. Walker 
Bros. Co., 118 S.E. 462, 30 Ga.App. 
648. 

38. Ga,—Young v. Waldrip, 18 S.E. 

23, 91 Ga. 765. 

Abandoiimsiit of claim 
The burden is on claimant to ex¬ 
plain a long delay in prosecuting his 
claim; and where property seized on 
execution has been released on claim¬ 
ant’s oath and bond, abandonment of 
his claim by claimant by'failing to 
make return or have return made of 
the affidavit, oath, and bond to a 
district court having Jurisdiction is 
not an issue of law, but of fact.— 
Josey V. Blieden, Tex,Civ.App., 286 
S.W. 669. 

88. Ga.—Hobbs v. Tindol, 124 S.E. 

112, 32 Ga.App. 609. 

84l Pa.—Ingram v. Harris, 9 Pa. 

Super. 801, 48 Wkly.N.G. 660. 

88. Ga.—^Dickens v. Maxey, 167 S.E. 
868, 42 Ga.App. 788. 
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36. Ga.—^Dickens v. Maxey, supra. 

37. Ga.—McDaniel v. Wynn, 164 S. 
E. 720, 41 Ga.App. 788. 

38. Pa.—Byrne v. Hayden, 16 A. 760, 
124 Pa. 170. 

89. Pa.—^Hlll V. Grant, 49 Pa, 200. 

40. Ga.—Coursey v. Consolidated 

Naval Stores Co., 96 S.E. 397, 22 
6a.App. 638. 

41. Ga.—Hobbs v. Tindol, 124 S.E. 
112, 32 Ga.App. 609. 

Pzima facie evidence 
Value of property fixed by levying 
officer and recited in forthcoming 
bond is prima facie evidence of val¬ 
ue against claimant.—Dickens v. 
Maxey. 167 S.E. 368, 42 Ga.App. 788. 
Oertifleate not conclusive 
In action on forthcoming bond, 
plaintiff's testimony regarding value 
of property levied on, although con¬ 
tradicting levying officer’s certificate, 
is admissible.—Bank of Warwick v. 
Ford, 166 S.E. 296, 45 Ga.Apis 646. 
48. Tex.—^Kennedy v. Graybar Elec¬ 
tric Co., Civ.App., 166 S.W.8d 662. 

43. Ga.—Blink of Warwick v. Ford, 
165 S.E. 296, 46 Ga.App. 646. 

Tex.—Kennedy v. Graybar Electric 
Co., Civ.App., 166 S.W.2d 662— 
Josey v. Blieden, Civ.App., 286 S. 
W. 669. 

28 CJ. p 614 note 8. 
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the property in as good condition as he had received 
it is not objectionable because it described the prop¬ 
erty slightly differently from what the pleadings 
and evidence showed it to be.^^ 

Amount of recovery. The measure of recovery 
is fixed by the terms of the bond.^® It has been 
held that, where claimant returns property in a 
damaged condition or returns only part of the 
property, the damage is the decrease in value since 
delivery to claimant, with interest,^® even though 
the levying officer refuses the property as not 
complying with the bond and does not sell it.^7 
If part of the property is returned and sold by the 
officer, the amount realized is a discharge pro tanto 
of the liability of the obligors,^® regardUss of its 
assessed value,^® An execution plaintiff cannot sell 
a i)ortion of the goods returned and recover on the 
bond for the portion which he refuses to scll.®^ If 
it appears that the property is owned jointly by 
claimant and the debtor, the recovery should be 
limited to the value of the debtor’s interest.®^ Dam¬ 
ages assessed for delay have been held not collecta¬ 
ble against a surety,but under other authority 
the surety is liable the same as for the value of 
the property.®® Where plaintiff moves for judg¬ 
ment for the amount at which the property was 
appraised and a percentage thereof, it is error to 
render judgment for a greater sum.®^ 

Judgment and enforccinent, A judgment for 
plaintiff on the bond must be for an ascertained 
amount,®® on which interest is to be allowed from 
the date of the judgment.®® In at least one juris¬ 
diction the form of judgment is for the amount of 
the penalty to be released on payment of the ascer¬ 
tained damages.®^ Plaintiff is entitled to a satis¬ 


faction of his original judgment, with the interest 
on such judgment from its date, and interest 
on the damages from the time of the judgment giv¬ 
ing damages.®® Where execution is issued on a 
forfeited claim bond after claimant has paid costs 
in the claim proceeding, the court may protect him 
from a second payment of the costs under the ex¬ 
ecution.®® 

Stay of Proceedings, Where judgment has been 
rendered on an inteVpleader bond, the court will 
not stay proceedings until the determination of oth¬ 
er feigned issues growing out of a levy on the same 
goods by other execution creditors, in order to re¬ 
lieve defendant from his liability on other inter¬ 
pleader bonds.®® 

Application of proceeds. The proceeds of a judg¬ 
ment on a forthcoming bond should be applied on 
the execution, whether or not the judgment on 
which the execution issued was a lien on the prop¬ 
erty seized; but defendant in execution has no 
claim to the proceeds.®^ 

§ 195. False, Fraudulent, Vexatious, or Friv¬ 
olous Claims 

A fraudulent claimant to whom the officer aurronders 
property levied on It liable for damages only to the officer 
against whom the execution creditor has a remedy. 
Equitable relief against an allegedly dilatory claim de¬ 
pends on a showing of claimant’s inability to respond In 
money damages. 

If a third person wrongfully and fraudulently 
claims property levied on, and the officer surrenders 
the property to him because of such claim, the 
execution creditor cannot sue such third person for 
the resulting damage, since the latter is liable only 


44. Tex.—Pari In v. Coffey, 61 S.W. 
612, 26 Tex.Clv.App. 218. 

46. Ala.—Robertson v. Patterson, 17 
Ala. 407. 

23 C.J. p 615 note 18. 

OoBta are recoverable where they 
are provided for In the bond.—Rob¬ 
ertson V. Patterson, supra. 

Zb Georgia 

(1) Plaintiff in fieri facias can re¬ 
cover no more than the limited 
amount of a bond together with in¬ 
terest, even though the property is 
of greater value than such sum and 
of less value than the amount due 
•on the fieri facias.—Green v. Talia¬ 
ferro. 96 S.E. 812, 22 Ga.App. 27. 

(2) Where the bond is in the form 

contemplated by statute, the meas¬ 
ure of damages is said to be the 
value of property at time of delivery 
to claimant, with interest, not ex¬ 
ceeding amount due on the execution. 
—^Hobbs v. Tindol, 124 8.B. 112, 82 
OcuApp. 608. ; 


(3) But the amount of the Judg¬ 
ment on which execution issued has 
also been mentioned as the limit of 
damages recoverable for breach of a 
statutory bond.—^Hagedom v. Powers, 
95 S.E. 749, 22 Ga.App. 189. 

Zb IClBSisslppl where Judgment 
debtor’s wife claimed automobile 
levied on by judgment creditor, if 
Judgment creditor should recover 
Judgment against wife the measure 
of liability of wife on her claimant’s 
bond would be value of automobile 
at time Judgment became lien there¬ 
on less amount of unpaid purchase 
price due and to become due.—Reid 
V. Halpin, 188 So. 810. 

4a Ga.—Dickens v. Maxey, 167 S.E. 

368, 42 Ga.App. 788. 

47. Ga.—Dickens v. l^axey, supra. 

4a Ala.—Munter v. Lielnkauff, 78 
Ala. 646. 

4b9. Ala.—^Wilcox & Gibbs Guano Co. 
v. Piedmont Lumber Co., 11 So. 
779, 97 Ala. 652, 98 Ala. 281. { 
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Sa Pa.—Whitesides v. Bardman, 15 
Phila. 208. 

51. Mo.—Floss V. Thomas, 6 Mo. 
App. 167. 

sa Ala.—Hughes v. Rhea. 1 Ala. 
609. 

sa Ga.—Shealy v. Toole, 62 Ga. 
170. 

54. Ky.—Combs v. Wallace, 3 Ky.L. 
3184, 11 Ky.Op. 338. 

55. Ky.—Smith v. Wells, 4 Bush 92. 

sa Pa.—Lowensteln v. Seff, 6 Pa. 
Dlst. 533. 

67. Pa.—^Reger v. Manhattan Brass 
Co.. 41 Wkly.N.C. 421. 

sa Tex.—Lewis v. Taylor, 17 Tex. 
57. 

59. Ala.—Cauthen v. Norman, 140 
So. 665, 224 Ala. 371. 

ea Pa.—Collins v. Schlichter, 11 
Phila. 349. 

91. Ga.—Heard v. Duke, 26 S.E. 495, 
98 Ga. 134. 
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to the officer, against whom the execution creditor 
has a remedy.®* Equity will not enjoin the pros¬ 
ecution of an allegedly dilatory claim, or appoint a 


receiver of the property, where it is not alleged 
that claimant is insolvent or has not given a bond 
to pay damages as provided by law.®® 


Vin. SALE 


A. NATURE, NECESSITY, AND REQUISITES 


§ 196. Definition, Nature, and Distinctions 

An execution tale la a aale of property by a aheriff 
aa an officer holding proceaa. It haa been diatingulahed 
from Judicial and forced aalea. 

An execution sale is a sale of property by a sher¬ 
iff or his deputy, by virtue of his authority as an 
officer holding process.®^ Where the power to sell 
is derived from an agreement of the parties, the 
sale is not a sheriff’s sale, as that term is used in 
the meaning of an execution sale.®® The statutes 
in at least one state contemplate two kinds of ex¬ 
ecution sales, the sale absolute and the sale subject 
to redemption.®® 

The sale under an execution is to satisfy the lien 
created by the execution, and no other.®*^ 

Judicial sale distinguished. While an execution 
sale is the result of judicial proceedings in that it 
must be supported by a judgment or decree,®® an 
execution sale is to be distinguished from a judicial 


sale in that in an execution sale the officer who sells 
gets his authority by virtue of the execution and 
is guided in the sale by the law rather than by the 
court, whereas in a judicial sale, the court con¬ 
trols, acting through the person appointed to make 
the sale as through an agent.®® An execution 
sale requires no confirmation unless the statute so 
provides, whereas a judicial sale is not, as a rule, 
complete until confirmed by the court further, 
an execution sale is based on a judgment for a par¬ 
ticular sum of money, a judicial sale on an order 
to sell specific property.*^i According to some au¬ 
thorities, however, the term “judicial sale,” at 
least as used in particular statutes, embraces an ex¬ 
ecution sale;^^ and under the particular practice, a 
sale on execution may partake of the character of 
a judicial salc.*^® 

Distinctions between execution and judicial sales 
in connection with the statute of frauds arc con- 


aa. N.Y.—Cohen v. Sobel, 114 N.Y. 
S. 774, 6'2 Mlse. 306. 

63. Ga.—Robinson v. Walker, 171 S. 
E. 918, 178 Ga. 113. 

04. Fla.—State v. Sloan, l84 So. 

128, 130, Quoting Ooxpus Juris. 
Ms la forsolosurs proossdlaffs 
A sale of realty under an order 
of sale issued in a mortgaere fore¬ 
closure proceeding has been held to 
be a *'sale on execution” within the 
meaning of certain statutes.—Gos- 
len v. Waddell Inv. Co., 29*2 P. 3'62, 
14'6 Okl. 2<69. 

65. Vt.—Batchelder v. Carter, 2 Vt. 
168, 19 Am.D. 707. 

e6b Iowa.—^Mullaney v. Cutting, 164 
N.W. 893, 175 Iowa 547. 

Redemption see infra IS 2'53~'2<65. 

67. Ky.—'Plneville Steam Laundry 
V. Phillips, 71 S.W.2d 6*80, 254 Ky. 
391. 

68. Ill.—Craddick v. Cotta Gear Co., 
28 N.B.2d 734. 306 Ill.App. 459. 

Kan.—Norton v. Reardon, 72 P. '8«'l, 
67 Kan. 302, 100 Am.S.R. 459. 

68 . Fla.—State v. Sloan, 1*84 So. 

128, 130, quoting Ooxpus Juris. 

Ill.—Craddick v. Cotta Gear Co., 28 
N.E.2d 734, 306 Ill.As>p. 459. 

Kan.—^First Nat. Bank v. Barons, I 
200 P. 297, 109 Kan. 493—Brewer] 
y. Warner, 18'2 P, 411, 105 Kan. j 


168, 5 A.L<.R. 385. rehearing denied 
1'8»5 P. 889, 10'5 Kan. 591. 

23 C.J. p 615 note 45. 

Sheriff or court as vendor 
In an execution sale the sheriff 
is the real vendor; in a Judicial 
sale, the court is. 

U.S.—Coulter v. Blieden, C.C.A.Ark., 
104 P.2d '29, certiorari denied 60 
S.Ct. 106, 308 U.S. 5'83, 84 L.Bd. 
488. 

Ill—Craddick v. Cotta Gear Co., 28 
N.E.2d 734, '306 Ill.App. 45i9. 

Kan.—Norton v. Reardon, 72 P. 8*611, 
•67 Kan. 302, 100 Am.S.R. 459. 

Court's power limited to setting 

aside 

In execution sales, court gives no 
directions concerning property to be 
levied on and usually has no con¬ 
trol over sale beyond power to set 
it aside for noncompliance with stat¬ 
utory provisions governing it. 

Ill.—Craddick v. Coitta Gear Co., 28 
N.E.2d 734, 806 Ill.App. 459. 

Kan.—Norton v. Reardon, 72 P. '861, 
67 Kan. 302, 14)0 Am.S.R. 459. 

Vse of words ‘levy” and ■*Jndg. 
ment” in a notice of sale does not 
necessarily characterize a sale as an 
execution sale.—Gray v. Eurich, 96 
N.W. 343, 2 Neb., Unoff., 194. 

7a U.S.—Coulter v. Blieden, C.C.A. 
Ark., 104 F.2d 2'9, certiorari denied 
60 •S.Ct. 106, 308 U.S. 683, 64 L. 
Ed. 486. 


Hawaii.—Smith v. Pacific Heights 
R. Co., 3 7 Hawaii 96, affirmed Bal- 
lentyne v. Smith, 27 S.Ct. 527, '203 
U.S. '285, 51 L.Bd. 803. 

Ill.—Craddick v. Cotta Gear Co., 28 
N.E.2d 734, 306 Ill.App. 159. 

Kan.—First Nat. Bank v. Barons, 
200 P. 297, 109 Kan. 493. 

Neb.—Krug v. Hopkins, 273 N.W. 
221. 223. 132 Neb. 768, citing Cor¬ 
pus Juris. 

23 C.J. p 616 note 45. 

Statutory confirmation of execution 
sale see mfra 8 226. 

71. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 459. 
Kan.—'First 'Nat. Bank v. Barons. 
'200 P. '297, 109 Kan. 493—Norton 
v. Reardon, 72 P. '861, 67 Kan. 302, 
100 Am.S.R. 4<59. 

78« Ga.—Seymour v. National Build¬ 
ing & Loan Ass'n, 42 S.E. 61>8, 116 
Ga. 285. 94 Am.S.R. 131. 

Neb.—Neligh v. Keene, 20 N.W. 2»77. 
16 Neb. 407. 

S.D.—^t>anner v. Murnan, 178 N.W. 
987, 43 S.D. 289. 

“The use of the words ‘Judicial 
sales* fin a statute] was obviously 
intended to embrace execution sales, 
though it is not a correct use of the 
term.**—Taylor v. Georgia 'State Sav¬ 
ings Ass'n, 218 iS.W. 180, '183, 141 
Ark. 426. 

73. Or.—Webster v. Rogers, 171 P. 
197, 87 Or. 547. 
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sidered in the CJ.S. Title Frauds, Statute of § 123, 
also 27 CJ. p 225 notes 54-64. 

Notwithstanding the foregoing distinctions, it is 
advisable, in considering the law relating to ex¬ 
ecution sales, to read in conjunction the law relat¬ 
ing to judicial sales, since in most cases it cannot 
in principle or reason matter whether the sale is 
made by some officer, as the agent of the court, or 
by the sheriff, as the agent of the law to make 
the sale and enforce the payment of money due 
from defendant to plaintiff.^^ 

Forced sale, A sale on execution is not synony¬ 
mous with a forced sale.^® 

§ 197. Necessity for, Conditions Precedent, 
and Impediments to Sale 

a. Necessity 

b. Conditions precedent and impediments 

a. Necessity 

The sheriff must lell the property taken, except 
where the levy ta on money, or, it hat been held, on a 
cause of action; and he may withdraw the property from 
sale If a responsible offer to pay the debt is made by the 
debtor, or for his benefit. 

After the sheriff has levied, it is his duty to sell 
the property taken he cannot, for instance, de¬ 
liver it to plaintiff in satisfaction of his claim,77 
except in case of a levy on moiiey.78 In enforcing 
an execution against a cause of action, the sheriff 
has been held to have discretion either to sell it or 
to proceed to collect it; but this discretion can be 
controlled by the court.79 If, during the progress 
of a sale, the debtor, or any other responsible per¬ 


son for his benefit, offers to pay the debt, the sher¬ 
iff may accept the offer and withdraw the property 
from sale.*® 

A suit in equity is not the appropriate remedy to 
enforce an execution levy, since the power of the 
sheriff to enforce it by sale is ample.*^ 

b. Conditions Precedent and Impediments 

An execution sale is unauthorized unless all conditions 
precedent, such as a Valid execution and levy, have been 
fulfilled. Satisfaction of the Judgment, and appointment 
of a receiver and delivery of the property to him, bar an 
execution sale, as does a prior attachment of personalty, 
although not of realty. 

To authorize a sale, there must be a valid execu¬ 
tion,** and, as indicated supra § 91, a valid levy 
thereunder. A sale pending a statutory claim to 
the property by a third person is invalid;** but a 
forthcoming bond does not prevent a sale,*^ nor 
docs a former void sale under a dormant execu¬ 
tion prevent a sale on the same day under a valid 
execution.*® The effect of a stay is considered su¬ 
pra § 141; the effect of an injunction, supra § 163. 

It is not necessary to make a demand for pay¬ 
ment of the judgment prior to the issuance of an 
order of sale,** nor is it necessary, as a condition 
precedent to an execution sale, to pay off a mort¬ 
gage on the debtor’s property.*7 

Satisfaction of judgment. If the judgment has 
been satisfied before any sale is made under the 
execution, the power to make the sale is lost,** and 
a sale thereafter is, under some authorities, void,** 
although in this connection should be observed the 
varying holdings as to the effect of satisfaction of 


74. Ill.—Maulding v. Steele, 105 Ill. 
644. 

Judicial sales firenerally see the C. 
J.S. title Judicial Sales, also 35 
C.J. p 7 note 1 ct seq. 

75. Cal.—Peterson v. Hornblower, 
33 Cal. 266. 

Pla.—Patterson v. Taylor, 15 Pla. 
336. 

S.D.-—Karcher v. Cans. 83 N.W. 431. 
13 S.D. 383, 79 Am.S.R. 893. 

76. Cal.—La Soclete Francaise v. 
McHenry, 49 Cal. 351, affirmed 95 

U. S. 58. 24 L.Ed. 370. 

23 C.J. p 616 note 51. 

Dnty to sell property previously at¬ 
tached 

N.C.—Morg;anton Mfg. & Trading Co. 

V. Foy-Seawell Lumber Co., 9*9 S. 
E. 104, 177 N.C. 404. 

77. Ga.—Cargle v. Knox, 85 S.E. 
764, 143 Ga. 597. 

Md.—Jones v. Jones, 1 Bland 443. 
18 Am.D. 327. 

Judgment debtor's mortgaged 
property cannot be appraised and 
set off to Judgment creditor at ex- 

83 C.J.S.-28 


ecution .sale, but must be sold at 
auction—Dziatlik v. Holy Trinity 
Polish Nat. Catholic Church, lO'O A. 
2'84, 86 N.H 234. 

78- Mass.—Sheldon v. Koot, 16 Pick. 

'5i67. 28 Am.D. '26'6. 

23 C.J. p 61'6 note 53. 

79b Mont.—Baker v. Tullock. 77 P. 
2d 1035, 106 Mont. 375. 

80. U.S.—IT. S. V. Vestal, D.C.N.C., 
12 F. 59, 4 Hughes 467. 

81. Ky.—Low V. 'Skaggs, 005 S.W. 
439, 31 Ky.L. 1292. 

89. Ga.—Ray v. Atlanta Trust & 
Banking Co., 93 S.E. 418, 147 Ga. 
265. 

23 C.J. p 616 note 57. 

■xecution not warraatsd by terms 
of Judgment 

A Judgment awarding attorney a 
lien on property, and providing that 
if client failed to pay lien property 
should be advertised and sold "as 
provided by law for the foreclosure 
of other liens," vested no authority 
in the clerk to issue an execution, 
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or in the sheriff to sell the property 
under execution.—Crutchfield v. Fos¬ 
ter. 200 S.E. 395. 396, 214 N.C. 551. 
Writ held snilloient 
Md.—Rowan v. Stale, to Use of 
Grove, 191 A. 244, 172 Md. 1'90. 

83. La.—^In re Immanuel Preab. 
Church, 36 So. 408, ir2 La. 348. 

Effect of pendency of claim by third 
persons generally see supra § >177. 

84. N.C.—Frost v. Rowland, 27 N.C. 
385. 

85. Ga.—'Conley v. Red wine, 35 S. 

E. 92. 109 Ga. -eiO. 77 Am S.R. 398. 

23 C.J. p 616 note 62. 

88. Tex.—Polk v. Holland Texas 

Hypotheek Bank, Civ.App., 96 S. 

W.2d T112. 

87. Mich—King v. Hubbell, 4 N.W. 
440. 42 Mic-h. '397. 

88 . Ga.—Flemi.sler Grocery Co. v. 

Burtz, 94 S.E. 229. 147 Ga. 418. 

23 C.J. p 616 note 63. 

89. Iowa.—Shaffer v. McCrackin, 58 
N.W. 910, 90 Iowa 578, 48 Am.S. 
R. 465. 

23 C.J. p 818 note 64. 
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the judgment on the title of bona fide purchasers, as 
set out infra § 285. The debtor is entitled to pay 
the judgment and costs and thereby stop further 
proceedings at any time before the sheriff has 
declared an unconditional sale.®® 

Where there is only a part payment of the judg¬ 
ment, a sale to realize the balance due is valid.®^ 
However, a sheriff has no right to sell for the pur¬ 
pose of collecting his fees after due notice of the 
settlement and discharge of the judgment.®® 

Prior attachment. An attachment of personal 
property in favor of one creditor has been held a 
bar to an execution sale in favor of another,®® even 
though it is sought to make the execution sale sub¬ 
ject to the prior lien of the attachment.®^ In the 
case of realty, it has been held proper for a cred¬ 
itor to proceed with his execution sale and take 
the risk that the earlier attachment will not be 
perfected by a judgment and levy.®® 

Appointment of recciz^er. After the appointment 
of a receiver and the delivery of the property to 
him, a sale of the property cannot be had under 
an execution, even though it was levied before the 
appointment.®® 

Leave of court. Under at least one statute, a 
sheriff’s sale of rights and credits cannot be had 
without leave of the court.®^ 

Waiver of certificates of lien. Where certificates 
of liens against the property, as provided for by 
statute, are waived by plaintiff and purchaser, it 
is not error for the sheriff to proceed with the sale 
without them.®® 

Death of party. The effect of the death of a par¬ 
ly on the right to sell is considered supra § 65 and 
infra § 208. 

§ 198. Statutory Provisions 

The law In force at the time of the execution sale 
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generally controle. Controlling etatutee have varlouely 
been, or not been, given a retroactive effect. 

As a general rule, the law in force at the time 
of the sale of property on execution will control 
the proceedings of the officer conducting the sale, 
and not the law in force at the time the judgment 
was rendered,®^ although there is authority to the 
effect that the sale on execution on a judgment in 
a suit on contract must be governed by the law in 
force when the contract was made.^ There is no 
vested right to a particular form of remedy, and if 
a substituted remedy is given which does not 
abridge the usefulness of that existing at the time 
the right accrued, there is no cause for complaint.® 

Retroactive effect. The provisions of a code as 
to sale have been held not to apply where the judg¬ 
ment was rendered prior to its taking effect;® and 
a statute requiring execution sales to be advertised 
in a newspaper has no application to sales made 
prior to its enactment;^ but a statute relating to 
the sale of realty under execution has been held 
to govern such sale whether the execution was is¬ 
sued on a judgment rendered prior or subsequent 
to its enactment.® 

§ 199. Authority of Officer to Sell 

An execution eele must be made by an officer having 
the proper authority, and who It not a party to the 
execution. An officer who hat properly levied during 
hit term of office may generally tell thereafter; but 
there it authority to the contrary at to tales of realty. 

An officer making a sale under execution acts 
solely by virtue of the statutory authority con¬ 
ferred, which must be strictly pursued; and where 
such power does not exist nothing passes by the 
sale.® It has been said that the judgment and ex¬ 
ecution prove the authority.*^ 

A sale under an execution should be made by an 
officer of the county in which the property is sit¬ 
uated.® A sale under an execution directed merely 
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90. R.I.—^iedwlcki v. Belaaco, 143 
A. 228, 49 R.I. 417. 

91. S.D.—La Penatlere v. Kellar, 
•137 N.W. 3'82, 29 S.D. 496. 

23 C.J. p *617 note 67. 

90. N.Y.—Jackson v. Anderson, 4 
Wend. 474. 

23 O.J. p 617 note '6'6. 

98. Cal.—Holm v. Overholt, 16 P.2d 
76, ‘214 Cal. 431. 

Property In custody of law as sub¬ 
ject to execution see supra 9 55. 

94. Cal.—^Holm v. Overholt, supra. 

9ft. Mass.—^Trojanowski v. Maclach- 
Ian, 133 IH.E. 350, 240 Mass. 2*26. 

98, XJ.S.—Wiswall v. Sampson, Ala., 
14 How. 62. 14 L.Ed. S'22. 

28 C,J. p 617 note 6'8. 


Property in custody of law as sub¬ 
ject to execution see supra 9 55. 
97. N.J.—^Van Order v. Bailey, 146 
A. 419, 104 N.J.Eq. 585. 

9& Neb.—Moore v. Hornsby. -95 N. 

W. 858, 4 Neb., Unoff., 682. 

99. Ohio.—Allen v. Pariah, 8 Ohio 
187. 

23 C.J. p 620 note 33. 

1. Ind.—^Doe v. Collins, 1 Ind. 24. 
23 C.J. p '621 note 34. 

9. Me.—Poor v. Chapin, 64 A. 763, 
97 Me. 296. 

3. Iowa.—Holland v. Dickerson, 41 
Iowa 347. 

4, Ky.—Mason v. Letcher Coal & 
Coke Co., 245 8.W. ISO, 196 Ky. 
639. 


ft. Wash.—^Whitworth v. McKee, 7'2 
P. lOf^, 32 Wash. 83. 

23 C.J. p 620 note 33 [b]. 

Bn R.I.—Bowker v. Semple, 162 A. 
604, 51 R.I. 142. 

23 C.J. p 617 note 76. 

Anthority to sell property previous¬ 
ly attaohod 

N.C.—Morganton Mfg. & Trading 
Co. V. Foy-Seawell Lumber Co., 99 

S.E. 104, 177 N.C. 404. 

7« Cal.—Sheehan v. All Persons, 
etc., 262 P. 337, 80 Cal.App. 393. 

8. Tex.—Huff V. State, Clv.App., 93 
S.W.2d 231. 

23 C.J. p 017 note 71. 

Place of sale see infra 9 207. 
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to the sheriff as such, without naming him, may be 
made either by the sheriff himself or by his depu¬ 
ty;^ but one officer has no power to sell under an 
execution directed to another officer.^^ 

The officer must be in possession, or entitled to 
possession, of chattels to be sold,ii but need not be 
in actual possession of real estate to be sold.^^ An 
officer has power to sell even though only one of 
several executions under which the sale is made is 
valid, or at least the sale is voidable only, rather 
than void.i^ It has been held that where the offi¬ 
cer dies before sale, the land may be sold by his 
executor or administrator but there is authority 

to the contrary.i8 

Officer as party. Under the principle of public 
policy which makes it unlawful for a sheriff to 
levy an execution issued in his favor, it is unlawful 
for an officer or his deputy to conduct a sale un¬ 
der an execution to which he is a party,!*^ as where 
he has become the owner of the judgment.i® 

Expiration of term of office. Except where oth¬ 
erwise provided by statute, the general rule is that 
where a sufficient levy of execution is made on 
property during the life of a writ and prior to the 
expiration of the term of office of the officer to 
whom it is delivered, such officer is empowered to 
make a sale of the property so levied on after his 
term has expired.^® In the case of personal prop¬ 
erty especially, the general rule is that the sale 
may and should be made by the officer who levied 
the writ, the reason given being that the officer, by 
virtue of his levy, has acquired an interest in the 
property but under a statute providing that 
process remaining with the officer unexecuted at 
the expiration of his term may be executed by his 
successor, where a sheriff has made a levy on 
personalty under an execution, his successor in of¬ 


fice may complete the sale.2i 

Since the levy of an execution on real estate 
does not vest any special property in the officer 
making the levy, the rule has been laid down that 
the powers of his successor in office are concurrent 
with those of the officer making the levy with re¬ 
spect to the sale of such property, or, at least, that 
the successor may carry out the sale .22 Further, 
according to some authorities, in the case of real 
property the new officer is the only proper party 
to make the sale and execute the conveyance, and 
a sale by the officer whose term has expired is a 
nullity,23 unless he makes the sale under a ven¬ 
ditioni exponas directed to him.24 However, ac¬ 
cording to other authorities, only the outgoing offi¬ 
cer has power to complete the execution by the 
sale and conveyance of the land levied on.23 

It has been held that an ex-officer and the in¬ 
cumbent cannot advertise, sell, and make a deed 
jointly.26 

§ 200. -Venditioni Exponas 

a. Definition and nature 

b. Office of writ and right thereto 

c. Necessity 

d. Form 

a. Definition and Nature 

A venditioni exponai is a writ commanding the sheriff 
to sell property which he has taken in execution by virtue 
of a fieri facias and has not yet sold. It is considered by 
some authorities as in its nature an execution, but is 
more in the nature of an order requiring the sheriff to 
proceed to the execution of the former writ. 

A venditioni exponas is a writ directed to an 
officer, such as the sheriff, commanding him to 
sell goods or chattels, and, in some states, lands, 
which he has taken in execution by virtue of a 
fieri facias, and which remain unsold.27 It is a 


94 Va.—Tyree v. Wilson, 9 Gratt. 

59, 50 Va. 59. 

29 C.J. p 617 note 72. 

la Ky.—Parsons v. Dills, 167 S.W. 

41'5, 1‘59 Ky. 471. 

23 C.J. p 617 note 73. 

11. U.S.—Zane v. Oowperthwalte, 
Pa., 1 Dali. 312, 1 L.Ed. 15'2. 

23 C.J. p 6117 note 74. 

la. Ind.—Lahr v. Ulmer, 60 N.E. 
1009, 2*7 Ind.App. 107. 

18. Ky.—Shepherd v. Delph, 8*8 S. 

W. 991, 22 Ky.L. 977. 

23 C.J. p 617 note 77. 

14. Ala.—^Francis v. Sheats, 45 So. 
241, 1*53 Ala. 44'8, 127 Am.S.R. 61. 

IB. N.J.—^Read v. Stevens, 1 N.J. 
Law 306. 


16. N.Y.—Mason v. Sudam, 2 Johns. 
Ch. 172. 

23 C.J. p '618 note 88. 

17- N.C.—Bowen v. Jones, 35 N.C. 

25, 55 Am.D. 42>6. 

23 C.J. ip 618 note '81. 

18. Tenn.—Riner v. Stacy, 8 

Humphr. 288. 

19. Del.—^Davls v. Xapolski, 151 A. 
T21, 4 W.W.Harr. 237. 

23 C.J. p 618 note 85. 

80w R.I.—^Deliver v. Collingwood, t 
A. 711, 15 n.I. 510. 

23 C.J. p 618 note 86. 

81. Cal.—Weldon v. Rogrers, 108 P. 
266, 1-57 Cal. 410. 

88. Ga.—Gower v. New England 
Mortg. Sec. Co., Ill S.E. 422, 152 
Ga. 822. 


Ky.—Davis v. Hudson, 244 S.W. 68, 
195 Ky. 766. 

23 C.J. p 618 note 87. 

Fallnre to paj sheriff who made 
origlBal levy concerns that officer 
only, and does not affect the validity 
of a writ delivered to his succes¬ 
sor.—Davis V. Hudson, supra. 

83. Pa.—Leshey v. Gardner, 3 Watts 
& S. 814, 38 Am.D 764. 

23 C.J. p 618 note 6'9. 

84. N.C.—Tarkinton v. Alexander, 
19 N.C. 87. 

23 C.J. p 618 note 00. 

85. Ark.—Hyers v. Fowler, 12 Ark. 
218, 54 Am.D. '271. 

23 C.J. p 618 note 91. 

86- N.J.—Maffett v. Tonkins, 6 N. 
J.Law 228. 

87. U.S.—Yazoo A M. V. R. Co. v. 
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writ of compulsion, not of authorization, and gives 
the officer no authority not previously possessed by 

him.28 

The writ is not separate from the fieri facias, 
but a part of it,29 and derives its authority therc- 
from.80 The execution and levy constitute the 
predicate of the venditioni exponas, and the latter 
rests on the judgment, as do the former.^i 

Although it has been held that the writ of ven¬ 
ditioni exponas is in its nature an execution,22 and 
that it may be a fieri facias for the residue of the 
debt when the goods taken are not sufficient to sat¬ 
isfy the whole,23 it is more in the nature of a man¬ 
date or order requiring the sheriff to proceed to the 
execution of the former writ, which is still regard¬ 
ed as the foundation of his proceedings.24 

Alias execution compared. As to the property on 
which a levy has been made, a venditioni exponas is 
in its nature and operation an alias cxccution.35 


Ihdeed, an alias execution performs the office of a 
writ of venditioni exponas in some jurisdictions,®® 
although not in others.®^ 

Distringas. Under the old practice when the 
sheriff had gone out of office, a distringas issued 
rather than a venditioni exponas.®® 

b. Office of Writ and Bight Thereto 

The office of e venditioni exponae It to compel the 
sale of property previously seized, and the Judgment 
creditor Is entitled to the writ whenever the officer who 
has the duty of selling neglects or refuses to do so. 

The office of a venditioni exponas is to sell that 
which has been already seized, in order to satisfy 
the judgment and costs on which the execution is¬ 
sued,®® and the same is the case with any subse¬ 
quent venditioni exponas that may issue.^® In oth¬ 
er words, the office of the writ is to command the 
officer to proceed when he returns the execution 
showing that he .has not made a sale of the prop¬ 
erty levied on as required by the writ.^i Hence a 


city of Clarksdale, 42 S.Ct. 27. 
257 U.a. 10, 6'6 I-.Ed. 104, revera- 
IngTf Mias., <81 So. 178. 

Ala.—Dryer v. Graham, 58 Ala. 6'23. 
111.—Haatin^rs v. Mitchell. 3 'N E. 507, 
1115 Ill. 60. 

Kan.—Ititchie v. Higginbotham, 26 
Kan. 64». 

Okl —-State ex rel. First Nat. Bank 

V. Ogdon, 49 P.2d 565, 667. 173 Okl. 
285, quoting Oorpas Jnrl*. 

23 C.J. p 619 note 96. 

Ctorpnc gnris cited for dlacussion 
of conditions which warrant issu¬ 
ance of writ.—U. S. V. Bailey, D.C. 
Oa., 52 F.2d 2‘86. 287. 
ge. Del.—Smith v. Ford, 161 A. 214, 
217, 5 W.W.Harr. 175, citing Oor- 
pne Jnrlc. 

Ill.—Hastings v. Mitchell, 3 N.E, 507, 
115 Ill. >69. 

Ky.—Fannin's Ex’r v. Haney, 140 S. 

W. 2d 630, 283 Ky. 68. 

23 C.J. p 619 note 12. 

g®. Tex.—Ludtke v. Bankers* Trust 
Co.. Civ-A-pp., '2511 S.W. 1600, 604, 
quoting Corpns Juris. 

23 C.J. p 619 note 97. 

Branch of fieri facias 
It is sometimes spoken of as a 
branch of the writ of fieri facias. 
Del.—Smith v. Ford, 1<61 A. 214, 5 
W.W.Harr. 175. 

Mo.—Hicks V. Ellis, 65 Mo. 176. 

The effect of a sale under the writ 
is the same as though the sale had 
been made under the original writ 
before the return day.—Hicks v. El¬ 
lis, 65 Mo. 176. 

gOi Del.—Smith v. Ford, 1'61 A. *214, 
5 W.W.Harr. 176. 

31. Tex.—Ludtke v. Bankers* Trust 
Co., Clv.App., 2611 S.W. 600, *604, 
quoting Oorpns Jnxlg. 

23 C.J. p 619 note 8. 


"The writ of venditioni exponas 
does not issue unless there has been 
a previous levy or the land other¬ 
wise brought within the custody of 
the court.*’—Sipes v. Sanders, 39 S. 
W.2d 739, 740, 162 Tenn. <593. 

32. Mo.—Hicks v. Ellis, 65 Mo. 176. 
Tex,—W. T. Carter & Bro. v. Bendy, 

Clv.App., 251 S.W. 295, affirmed, 
Com.App., 269 S.W. 1037. 

33. Ala.—Quinn v. Wiswall, 7 Ala. 
645. 

34. Tex.—Ludtke v. Bankers* Trust 
Co.. ClvApp., 251 S.W. 600, 604, 
quoting Corpns Jnrla. 

23 C.J. p 619 notes 98, 99. 

35. U.S—Beebe v. U. S., Ala., 16 
S.Ct. 532, 161 U.S. 104, 40 L.Kd. 
636. 

Alias and pluries writs generally see 
supra 9 

‘Tt rests in the election of the 
plaintiff in execution to take out an 
alias execution, or a writ of ven¬ 
ditioni exponas. ... If he de¬ 
sires merely a sale of the property 
on which a levy has been made, and 
not of other property, or the ac¬ 
quisition of a lien on other proper¬ 
ty. a venditioni exponas is the prop¬ 
er writ.*’—^Dryer v. Graham, 58 Ala. 
623. 626. 

36. Kan.—Rain v. Young, 59 P. 
106'8. 611 Kan. 428, 78 Am.S.R. 325. 

Heath of debtor 

A valid sale may be made under 
an alias execution issued after a 
levy under the original writ, the 
death of defendant, and the dissolu¬ 
tion of an injunction which the Judg¬ 
ment debtor has previously obtained 
against the sale.—Rain v. Young, 
59 P. 1068, 61 Kan. 428, 78 Am.S.R. 
325. 


Za Oklahoma, under a statute pro¬ 
viding that if lands are not sold un¬ 
der one execution, "other executions” 
may be issued, the "other execu¬ 
tions” referred to in the statute per¬ 
form the office of a venditioni ex¬ 
ponas at common law.—State ex rel. 
First Nat. Bank v. Ogden, 49 P.2d 
'5‘65, 173 Okl. '285. 

37. Tenn.—Continental Gin Co. v. 
Banks, 39 S.W.2d 2*68, 26<9, 162 
Tenn. 589. 

"In some Jurisdictions an alias fl. 
fa. is used as a substitute for the 
common-law writ of venditioni ex¬ 
ponas, but quite generally, and cer¬ 
tainly In Tennessee, the venditioni 
exponas is the proper process when¬ 
ever a fieri facias has been returned 
unsatisfied.”—^Continental Gin Co. v. 
Banks, supra. 

38. U.S.—Zane v. Cowperthwaite, 
Pa., 1 Dali. 312, 1 L Ed. 152. 

33. Tex.—Ludtke v. Bankers' Trust 
Co., Clv.App., 251 S.W. 600, 604, 
quoting OorpiM Jnrls. 

23 C J. p 619 note 3. 

"The venditioni exponas continues 
the Hen of the execution which has 
been levied, as to the property on 
which the levy has been made, 
whether the property be real or per¬ 
sonal. . . The writ is, indeed, 

me.rely for the continuation and 
completion of the original execu¬ 
tion."—Dryer v. Graham, 58 Ala. 82*3, 
626. 

40. Tex.—Ludtke v. Bankers' Trust 
Co., Clv.App., 261 S.W. 600, 604, 
quoting Corpiifl Jttrii. 

23 C.J. p 6119 note 3. 

41. U.S.—U. S. V. Hogg, Ky., 112 P. 
909. 50 C.C.A. 608. 

Ky.—Low V. Skaggs, 105 S.W. 439, 
31 Ky.L. 1292. 
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sale by an officer acting under a writ of venditioni 
exponas is null and void in a case where no fieri 
facias has been issued,^2 where the property sold 
has not been levied on,^* where the levy is void,-^^ 
or where the judgment has been satisfied or merged 
in another judgment.^® 

The writ of venditioni exponas is available for 
the sale of property where, because of the short¬ 
ness of the time for return, sale cannot be made 
under the writ of fieri facias.^® 

Right of judgment creditor. Where an officer 
whose duty it is to sell property seized to satisfy 
an execution omits, neglects, or refuses to make 
sale thereof, according to law, the creditor whose 
debt or demand the property was seized to satisfy 
may have a writ of venditioni exponas to compel 
the officer to discharge his duty and sell the prop¬ 
erty if the clerk refuses to issue the writ, the 
party may without previous notice move the court 
to direct the clerk to issue it.^® The right to the 
writ is not cut off by the failure of the officer to 
make his return on the first day of the term.^® 

Where the interest of the debtor in land has 
been sold under a venditioni exponas, an alias ven¬ 
ditioni exponas will not be allowed to be issued 
against the same property while the first sale 
stands.5® 

c. Necessity 

* The writ of venditioni exponas is not ordinarily need¬ 
ed to Justify a sale, and ii superfluous if the officer is 
Willing to proceed. 


Since the writ of venditioni exponas is only a 
direction to perform a duty which already exists, 
and gives the sheriff no additional authority, the 
writ is not ordinarily needed to justify a sale,®l 
at least where the return day has not gone by;®* 
but the effect of some statutes has been to require 
the issuance of a venditioni exponas in order to 
warrant the sale of real property or of particular 
interests therein,and it has also befen held that, 
after a levy on personal property and discharge of 
a rule for an interpleader, the proper course is 
for plaintiff to take out a venditioni exponas.®^ 

Issuance of the writ is superfluous if the offi¬ 
cer is willing to proceed to sell.®® 

d. Form 

The writ of venditioni exponae should make the 
proper recitals; but clerical errors are not fatal. 

The writ of venditioni exponas should recite the 
former writ and return, and command the sheriff 
to make sale of the property seized and remaining 
unsold.®® It must recite the issuance of an execu¬ 
tion and the return;®*^ but it need not designate 
by name the county or district in which the land to 
be sold lies.®® It may contain a fieri facias clause 
so as to compel a sale of the property levied on and 
authorize a levy on other property sufficient to sat¬ 
isfy the judgment;®® and if the writ omits a com¬ 
mand to levy on additional property the sale there¬ 
under of additional property not before levied on 
conveys no title.®® 

Where clerical errors appear in the writ, the 


42. Pa.—Copeland v. MehafTey, 6 
Pa.Dist. 167. 

Tenn.—Hurst v. Laford, 11 Heisk. 
'622. 

43. Mo.—Wood V. Augustine, 61 Mo. 
46. 

23 C.J. p 619 note 6. 

44« I'a.—McLanahan v. Goodman, 
108 A. 206, 2*65 Pa. 43. 

23 C.J .p 6/19 note 7. 

45. Ark.—Wright v. Yell. 13 Ark. 
54)3, 518 Am.D. 336. 

4a Del.—Smith v. Ford, 161 A. 214, 
5 W.W.Harr. 176. 

47. Ind.—Doe v. Cunningham, 6 
Blackf. 430. 

23 C.J. p 620 note 23. 

Implied authoriiatlon 

The use of a writ of venditioni 
exponas is impliedly authorised 
where the form of execution provid¬ 
ed by statute is identical in all ma¬ 
terial parts with the common-law 
fieri facias.—^Ludtke v. Bankers' 
Trust Co., Tex.Clv.App., 261 S.W. 
600. 

48* Va.—Commonwealth v. Hewitt, 
2 Hen. & M. 1*81. 12 Va. 181. 


49. Tenn.—Continental Gin Co. v. 
Banks, 39 S.W.2d 268, 142 Tenn. 
589. 

50. Pa.—Copeland v. MehafTey, 6 
Pa.Dist. 067 

51. U.S.—Yazoo & M. V. R. Co. v. 
City of Clarksdale, 42 S.Ct. 27, 257 
IT.S. 10. 66 L.Ed. 104, reversing, 
Mis.s., 81 So. 178. 

Hi.—Hastings v. Mitchell, 3 N.E. 507, 
115 Ill. '69. 

23 C.J. p 619 note 11. 

Method not exolnsivs 

(1) The writ of venditioni exponas 
is not' the exclusive method of pro¬ 
ceeding against land which has -been 
levied on.—Fannin’s Ex’r v. Haney, 
140 S.W.2d 630. 283 Ky. 68. 

(2) Thus, under the Delaware 
statutes, a sale of land may be had 
under proper circumstances on writ 
of fieri facias.—Smith v. Ford, 16/1 
A. 214, 5 W.W.Harr., Del., 175. 

53. U.S.—Yazoo & M. V. R. Co. v. 

City of Clarksdale, Miss., 42 S.Ct. 
27, 257 U.S 10, 66 L.Ed. 104, re¬ 
versing 8l So. 176. 

Time of sale see infra S 208. 
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53. Pa.—Kunselman v. Stine, 38 A. 
414, 183 Pa. 1. 

23 CJ. p 619 note 14. 

Life estate 

Pa.—Lippard v. Spiegel, 88 Pittsb. 
Leg.J 596. 

23 C.J. p 619 note li [a]. 

54. Pa.—Gray v. Krugerman, 4 Pa. 
Co. 290. 

55tf Ill.—Hastings v. Bryant, 3 N.E. 
507, 115 Ill. 69, 75. 

56. Mo.—Maupin v. Emmons, 4 7 
Mo. 30^1. 

23 C.J. p 619 note 16. 

67- Ohio.—Sterling v. Emick. Tap-p. 
326. 

23 C.J. p 620 note 17. 

58. Ala.—McConnaughy v. Baxter, 
55 Ala. 379—Weir v. Clayton, 1-9 
Ala. 132. 

59. Mo.—Hicks V. Ellis, 65 Mo. 176. 
23 C.J. p 620 note 1.9. 

90. Mo.—^Maupin v. Emmons, 47 Mo. 
304. 
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proper corrections should be made on the applica¬ 
tion of the purchasers at the sale.^^ Where the 
writ is issued under the seal of the court, the cleri¬ 
cal omission of the signature of the clerk is not 
fatal.«a 

§ 201. Conduct and Mode of Sale Generally 

a. General rules 

b. Designation of property 

c. Sale as realty or personalty 

d. Encumbered property 

a. General Bales 

An execution eels should be conducted In conformity 
with statute and In a manner which will secure the beet 
price. The officer who sells acts on behalf of the debtor as 
well as the creditor, and must exercise his discretion 
fairly for the benefit of all concerned. 

An execution sale should be so conducted as to. 
promote competition and secure the best price.®^ 
All statutory requirements relating to the sale must 
be observed,the sale otherwise being void.®® It 
has been held necessary,®® although sufficient,®7 for 
the execution sale to be conducted substantially as 
prescribed by the notice of sale and in accordance 
with the decree. 


Duties and Powers of officer seUing. Although 
the duties of the officer selling are ministerial in 
nature,®® he nevertheless has some discretionary 
power.®® Such discretion must be fairly and im¬ 
partially exercised for the benefit of all con- 
cerned,70 and an abuse thereof will be relieved 
against in equity, although there may have been a 
formal compliance with all statutory requirements.*^^ 

While the officer who sells should obey all rea¬ 
sonable directions of the execution plaintiff,*^® he is 
not a mere agent or servant of the judgment cred¬ 
itor he is, rather, the agent*^^ or trustee*^® of, or 
at least under a duty to protect,*^® the debtor as 
well as the creditor. 

The sheriff is not authorized to determine a ju¬ 
dicial question as to the debtor’s interest in the real 
estate offered for sale; his authority is only to 
offer the interest of the debtor, whatever such in¬ 
terest may be.^^ 

Employment of auctioneer. As a general rule, 
the sheriff may employ an auctioneer and make 
him his agent to sell the property and collect the 
proceeds;*^® but it has been held that he cannot 
employ an auctioneer at the expense of the owner 


ei. Pa.—De Haas v. Bunn, 2 La. 
335, 44 Am.D. 201. 

Tenn.—Perkins v. Woodfolk, 8 Baxt. 
480. 

90, Pa.-—McCormick v. Measin, 1 
Serg. Sc R. 92. 

68. R.I.—Bowker v. Semple, 152 A. 

604, 61 II.I. 142. 

23 C.J. p 620 note 29. 

66 . Ala.—©parry v. Woodllff, 117 
So. 667, 218 Ala. 1>5'5. 

Mich.—James v. Pontiac Sc Q. Plank 
Road Co., 8 Mich. 91. 

Neb.—Farmers Security Bank of 
Maywood v. Wood, 271 N.W. 849, 
132 Neb. 176. 

R.I.—Bowker v. Semple, 162 A 604, 
51 R.I. 142. 

23 C.J. p 620 note 81. 

CtompUaaoe held showa 
Ala.—^Sparry v. Woodllff, 117 So. 667, 
21« Ala. 165. 

N.D.—Finch, Van Slyck & McCon- 
ville V. Jackson, 220 N.W. 130, 
57 N.D. 17. ' 

Agreement of parfelee 
Where the parties agreed that the 
(rtierlff should sell property at pub¬ 
lic auction sooner than it could 
have been sold at law, it was held 
that the court had no power to treat 
the funds so raised as proceeds of 
an execution sale and distribute the 
same among the creditors.—Davis v. 
Collier, 18 Oa. 486. 

66 . Tex.—L. J. Tillery Oil Co. v. 

Snyder, 01v.Aq;>p., 42 S.W.2d 282. 
Contra Tuttle v. Gates, 24 Me. 395. 


66u Neb.—Farmers Security Bank 
of Maywood v. Wood, 271 N.W. 
349, 132 Neb. 175. 

67. Neb.—Holferty v. Wortman, 283 
N.W. 866, 136 Neb. 73'2. 

68. 111.—^Dorris v. Johnson, 2 N.E. 
2d 74, 863 Ill. 236, 104 A.L.R. 629. 

Iowa.—Prudential Ins. Co. of Amer¬ 
ica V. Westfall, 2*60 N.W. 344, 219 
Iowa a 11*9. 

69. Iowa.—^Prudential Ins. Co. of 
America v. Westfall, supra. 

23 C.J. p 620 note 26. 

70. Ohio.—Sparling v. Todd, 27 Ohio 
St. '521. 

23 C.J. p 620 note 27. 

71. N.J.—CJummins v. Little, 16 N. 
J.Eq. 48. 

78. Del.—^Adams v. Coates, 8 Del. 
9. 

23 C.J. p 6‘20 note 30. 

73. Iowa.—McCann v. McCann, 223 
N.W. 393, 207 Iowa 610. 

74. Ga.—Dupriest v. Bennett Bros., 
7 S.E.2d 293, 61 aa.App. 704. 

Mo.—^Van Oraafleland v. Wright, 228 
S.W. 465, 28>6 Mo. 414. 

23 C.J. p 620 note 2'5. 

75. Mont.—nSherlock v. Vinson, 1 P. 
2d 71, 90 Mont. 235. 

76» Iowa.—McCann v. McCann, 228 
N.W. 893, 207 Iowa 610. 

Mo.—^Van Graafleland v. Wright, 228 
S.W. 465. 286 Mo. 414. 

R.I.—Bowker v. Semple, >162 A. 604, 
51 R.I. 142. 


3>ebtor guarded by oouzts 

Courts guard with Jealous care 
rights and interests of persons whose 
property is sold at execution sales.— 
Lowden v. Graham, 9 A.2d 669, 186 
Me. 341. 

Bights of both parties 

Execution sales should be made 
in a manner which will not prevent 
the creditor from collecting his Judg¬ 
ment but which will protect the 
debtor in his right to have as much 
realized as practicable.—Tice v. Tice, 
224 N.W. 671, 2018 Iowa 146. 

77. Ill.—^Dorris v. Johnson. 2 N.E. 2d 
74, 363 III. 236, 104 A.L.R. 629. 

78- Ga.—dlles v. Southwestern 

Georgia Bank, 29 S.E. 600, 102 Ga. 
702. 

'23 C.J. p 623 note 81. 

Public or iprivate sale see infra 5 
204. 

Ansonneement by auotioaeer; prop¬ 
erty exoepted from sale 

Where an auctioneer at a sale of 
land under fieri facias made an oral 
announcement within the actual and 
apparent scope of his authority, all 
persons present were bound by it 
if they could have heard it had they 
been listening; so an auctioneer at 
a sale of a farm could publicly an¬ 
nounce in the presence of bidders 
that a silo on the farm was excepted, 
and would not be sold, where the 
advertisement, although it referred 
to the various structures on the 
farm, contained no reference to tho 
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of the property seized, in the absence of authority 
from such owner,^* 

b. Designatioii of Property 

The property being eold under execution muct be 
cleariy deaignated. 

It is a cardinal rule, in an execution sale of real 
property, that the property sold should be designated 
with reasonable certainty,*® and therefore a sale of 
an undesignated part of a large tract of land, there 
being no means of distinguishing the portion sold 
from the residue, is void.*i Personal property to be 
sold must be pointed out to the bidders and specifi¬ 
cally designated, and it must not be left to any fu¬ 
ture act to ascertain what property was actually 
sold.*i* 

e. Sale as Realty or Personalty 

Personaity may not be cold, under execution, in the 
manner prescribed for the sale of realty, and vice versa. 
Realty a4id personalty should not be sold together In¬ 
discriminately. 

An execution sale of personal property as real 
properly, or vice versa, is invalid.** At common 
law, chattel interests in real leaseholds are always 
sold as personalty, and, in the absence of statutory 
provisions, a sale on execution of such interests in 


accordance with the statutory provisions for the 
sale of real estate is void;*^ by statute, however, 
chattels real may be required to be sold as real 
property.®* 

Lumping realty and personalty. It is irregular 
to sell real and personal estate together indiscrimi¬ 
nately.*® 

d. Encumbered ^Property 

Apart from statutory requirements, an execution sale 
need not be made expressly subject to prior en¬ 
cumbrances, and the sheriff need not search the records 
to ascertain whether any exist; but it is not improper for 
him to give notice of such encumbrances. 

Except where otherwise provided by statute,*^ a 
sale- under execution need not be made expressly 
subj'ect to prior encumbrances,** although there 
is no impropriety in the sheriff's giving notice of 
such encumbrances.** He is not bound to search 
the public records to ascertain whether the prop¬ 
erty is encumbered by prior liens, nor is he bound 
to sell such property by virtue of any mortgage, but 
he may sell, subject to all encumbrances, under the 
execution.*® It is no fraud on the part of the 
holder of several judgments to sell under a junior 
judgment, where he notifies bidders of the older 
liens.*^ 


fiiilo.—Lewia v. E F. Schlichter Co., 
112 A. 282, 137 Md. 217. 

79. U.S.-—Walljs V. Shally, C.C.N.Y., 
30 F. 747. 

23 C.J. p 623 note 82. 

80. Ky,—Treadway v. Gray, 7 Ky. 
Op. 37. 

23 C.J. p 621 note 38. 

DeserHstion of property In notice of 
sale see infra S '211. 

Vo proMunptloa la aM of dMcrlp- 
tion 

The presumption sometimes in¬ 
dulged, in voluntary sales, in aid of 
the description or identity of the 
properly conveyed, based on the sup¬ 
posed intention of the grantor, has 
no application to an involuntary ex¬ 
ecution sale, **where the owner in¬ 
tends nothing with respect to the 
matter.”—Millsap v. Peoples, 288 S. 
W. 181, 182, 116 Tex. 180. 

81. Me.—Snell v. Libby, 1'5 A.2d 148, 
190, 137 Me. 62, citing Oorpui Jtl- 
rla. 

23 C.J. p 6^1 note 30. 

8ft. Cal.—Baar v. Smith, 275 P. 8'61, 
862, 97 Cal.App. 398, quoting Oor- 
pni Jnria. 

23 C.J. p 621 note 40. 

Presence of property at time and 
place of sale, see infra fi 207. 

Xf a olioso la aotloa U to bt sold, 
any paper evidence of it should be 
present to be exhibited, or It should 
at least be accurately described.— 


I Crandell v. Blen, 13 Cal. 1'5—23 C.J. 
p 621 note 42. 

Zf shares of stook are to be sold, 

the number of shares must be stat¬ 
ed 

Cal.—Baar v. Smith, 275 P. 'mi, 862, 
97 Cal.App. 398, quoting Corpus Ja. 

rls. 

Tex,—Keating v, J. Stone & Sons, 
Uveatock Co., 18 S.W. 797. 83 Tex. 
467, 29 Am.S.R. 670. 

Whore goods ore sold la large 
lots, adequate opportunity to inspect 
them should be allowed.—Wolf v. 
Hano, dl Pa.Co. 204. 

83. Nev.—^Arnold v. Goldfield Third 
Chance Min. Co.. 109 P. 718, 32 
Nev. 447. 

23 C.J. p 623 note 6'9. 

84. Mich.—Buhl v. Kenyon. 11 

Mich. 249, 83 Am.D. 738. 

23 C.J. p 623 note 70. 

Vaezplred lease term of less thaa 
live years 

N.y. —Henderson v. Tomb, 8 N.Y.S. 
'2d 612. 1-69 Misc. 737—U. S. Oxy¬ 
gen Co. v. Bernard A. Buge, Inc.. 
136 N.Y.S. 297. affirmed 138 N.Y. 
S. 1146, ]'53 App.Div. 900. 

Permit to oooapy lead oa forest 
service reservatloa should be sold 
as personal property.—^Inland Fi¬ 
nance Co. v. Standard Salmon Pack¬ 
ers. 7 Alaska 131. 

85. U.S.—Hyatt v. Vincennes Nat. 
Bank. Ind.. 6 S.Ct. 578. ai3 U.S. 
40*8. 28 L.Ed. 100*9, 
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Wash.—Rellley v. Anderson, 73 P. 
799, 33 Wash. 58. 

ITaexpired lease term of five years 
or more 

N.y. —Henderson v. Tomb, 8 N.Y.S. 

2d 612, 169 Misc. 737 
SftL Or.—Rose burg Nat. Bank v. 

Camp, 173 P. 313, 89 Or. 67. 

23 C.J. p 622 note 64. 

87. Vader the l^nlsiaaa statutes, 
the officer who sells is required to 
read a certificate showing the priv¬ 
ileges and mortgages on the property 
offered for sale.—-Liquid Carbonic 
Corporation v. Leger, La.App., 169 
So. 170—Colfax Motor Co. v. O'¬ 
Quinn. 2 La.App. 323—23 C.J. p 623 
note 72. 

88. Iowa.—Ramsdell v. Hana Wa¬ 
ter-Power Co., 51 N.W. 246, 84 
Iowa 48 i. 

23 C.J. p 623 note 73. 

Quantity of laud euoumbered 

However, it is the dnty of the of¬ 
ficer selling to disclose to the bid¬ 
ders how much of the land is en¬ 
cumbered, In order that bidders may 
fully understand the character of 
title they would acquire If they pur¬ 
chased.—Underwood v. Bowles, 2 Ky. 
Op. 321. 

89. Pa.—Cake v. Cake, 26 A. 781, 
156 Pa. 47. 

90b S.C.—Treasury Comrs. v. Hart, 
3 S.C.L. 492. 

91. Mo.—Hardwick v. Jones, 66 Mo. 
54. 
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All bidders must be on the same footing at an 
execution sale with respect to whether, as far as 
the record discloses, an unencumbered title will be 
acquired by the sale;®2 and if there is a real doubt 
as to the encumbrances which will be discharged 
by the sale the matter should, where reasonably pos¬ 
sible, be determined preliminarily,^® as, for ex¬ 
ample, by a declaratory judgment. 

§ 202. —— Sale of Leas than Whole Inter¬ 
est, and Excessive Sale 

The debtor’s entire Interest in the property should 
be sold, and no more than his interest; but a sale of a 
lesser Interest than he owns has been held not void. 
No more of his property should be sold than is necessary 
to satisfy the demand, although a sale will not be avoid¬ 
ed for an unappreclable excess. A sale of less property 
than was levied on is commonly held valid, but an estate 
larger than that embraced In the levy cannot be sold. 

On an execution sale of property, the general 
rule is that the officer should sell the entire inter¬ 
est whereof defendant in execution is seized 
thus, if defendant owns the entire fee of land levied 
on, the officer cannot sell an undivided interest 
therein.®® It has been held, however, that a sale 
is not void merely because the officer sells a small¬ 
er interest in the property than the execution de¬ 
fendant really owns.®*^ 

Sale of debtor's interest only. Where two or 
more individuals own undivided interests in prop¬ 
erty,®® as where there are two tenants in common 
of a chattel,®® and the property is seized under 
an execution against one of them, the officer who 
conducts the sale should sell only the share of the 


judgment debtor; the sale of all the property 
would, it has been held, constitute him a trespasser 
ab initio.^ 

On an execution against a partner under which 
partnership assets have been seized, the officer 
should sell only the interest of the partner.® 

Where an execution against a mortgagor has 
been levied on mortgaged chattels, the officer should 
sell only the interest of the mortgagor.® 

Sufficiency to satisfy demand. An officer should 
not sell more of the debtor's property than a sound 
judgment would dictate to be sufficient to satisfy 
the demand, provided a part can be reasonably and 
conveniently detached from the residue of the prop¬ 
erty and be sold separately;^ a sale of additional 
land® or personal property® after enough has been 
sold to satisfy the judgment is unauthorized. A 
sale of property so disproportioned in value to the 
amount to be raised as to create a presumption of 
fraud or reckless indifference has been held void^ 
or voidable.® Where the amount of property sold 
in excess is not appreciable, the sale will not be 
avoided on that account.® 

A sale of less property than teas levied on is 
valid, under several authorities,^® although it has 
been held that, where less land is sold than h.is 
been levied on and appraised, the sale is void.^i 
Under a levy on a whole lot, the sheriff may law¬ 
fully sell an undivided interest in the lot.^® 

An estate larger than that embraced in the levy 
cannot be sold.^® 


9SL Pa.—Delaware CoUnty Nat. 

Bank v. Miller, r64 A. I®, 303 Pa. 

1 . 

gSL Pa.—'Delaware County Nat. 

Bank v. Miller, su^pra. 

•4. Pa.—^Delaware County Nat. 

Bank v. Miller, supra. 

95. Pa.—'McLaufirblin v. Shields, 12 
Pa. 2fSZ. 

38 C.J. p 621 note 4*9. 

Whars a rappossd aquity of ra- 
aamptioA la aold, and it is afterward 
ascertained that the debtor bwns the 
ent4re estate, the sale is a nullity.— 
Plllsbury v. Smyth, 25 Me. 427. 

98. Me.—Snell v. Libby, 15 A. 2d 
148, 150, 137 Me. 62, citing Oozpiui 
Juria. 

23 C.J. p 621 note 50. 

97. Ala.—O’Connor v. Youngblood, 
16 Ala. 718. 

23 C.J. p 621 note 51. 

98. Ky.—^Pinson v. Murphy, 29*6 S. 
W. 442, 220 Ky. 464. 

23 C.J. p 6211 note 53. 

VartttloA nnaaoaaaaxy 
’’As a general rule, partition is 


not necessary to a sale under ex¬ 
ecution of an undivided Interest in 
land owned by the Judgment debtor.” 
—Turner v. Miller, Tex.Clv.App., 255 
SW. 237, 238. 

99. Vt—Ladd v. Hill, 4 Vt. 194. 

23 C.J. p 621 note 53. 

1. Mass.—Melville v. Brown, 15 
Mass. 82. 

8. N.Y.—Ryder v. Gilbert, 1'6 Hun 
163. 

23 C.J. p 622 note 54. 

3. Pa.—Brill v. West End Passen¬ 
ger R. Co., 4 Wkly.N.C. 139. 

23 C.J. p 622 note 55. 

4i Mo.—^Mason v. Wilks, App., 288 
S.W. 936, >938, quoting Oozpns Ju¬ 
ris. 

23 C.J. p 622 note 57. 

5. Ga.—^Richards v. Edwardy, 7*6 S. 
E. 64, 138 Qa. 690. 

23 C.J. p 62'2 note 59. 

6. Mich.—Allen v. Kinyon, 1 N.W. 
863, 41 Mich. 281. 

7m Colo.—^Fulton Inv. Co. v. Smith, 
14'9 P. 444, 27 Colo.App. 279. 

23 C.J. p 622 note 61. 
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8. S.D.—La Penotiere v. Kellar, 137 
N.W. 382, 29 S.D. 406. 

9. Iowa.—Humphry v. Beenon, 1 
Greene 199, 48 Am.D. 370. 

'23 C.J. p 622 note 63. 

10. La.—Lisso V. Williams, 71 So. 
365, 13'9 La. 197. 

23 C.J. p 621 note 45. 

Xayy oa faa; sale raaarvlag dowsr 
Although a levy was on the whole 
fee, without reserving the right of 
a widow to her dower in the prop¬ 
erty, a conveyance may be made of 
the reversion, reserving the widow’s 
dower right on the sale and in the 
sheriff’s deed.—Parler v. Johnson, 7 
S.E. 317, 81 Ga. 254. 

11. Tex.—Howard v. North, 5 Tex. 
290, 51 Am.D. 769. 

18. Ga.—Perkerson v. Overby, 59 
Ga. 414. 

23 C.J. p 621 note 47. 

13. Me.—^Thompson v. Baker, 74 Me. 
48. 

23 C.J. p 622 note 58. 
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Judgment against particular property. Where the 
sale is made pursuant to a judgment directed against 
particular property, the officer cannot sell an ad¬ 
ditional tract.i^ 

§ 203. - Sale under Several Executions 

Several executions against the same defendant, al¬ 
though not against different defendants, may ordinarily 
be satisfied by a single sale of realty. 

One sale of real estate may be made to satisfy 
several executions against the same defendant,^® 
except where the executions are governed by dif¬ 
ferent laws as to the terms of sale;*® but property 
cannot be sold at one time, under different writs, 
against different execution defendants.*^'^ 

§ 204. — Public or Private Sale 

It is generally required, under statutes, that a sale 
iinder execution be at public auction. 

Although at common law the sheriff may exercise 
his discretion as to the manner of sale and is not 
required to sell at auction,it is generally held, 
under statutes, that a sheriff has no authority to 
make a private sale under execution, and that the 
sale must he at public auction,unless all the par¬ 
ties consent to a private sale.^^^ 

g 205. - Order of Offering for Sale 

in the absence of statute, or agreement of the par¬ 
ties, unencumbered property should be sold before en¬ 
cumbered, and personalty before realty. Under some 


§ 205 

statutes the execution debtor may direct the order of 
sale. 

Unencumbered property of the judgment debtor 
which is subject to execution should generally be 
resorted to first.2l Where lands subject to a judg¬ 
ment lien have been alienated at different times, 
they must be sold under execution to satisfy such 
judgment in the inverse order of the dates of the 
former alienations thereof.2- Under some statute^, 
before any parcel pf real estate can be sold, its 
rents and profits for a specified term of years must 
first be offered, and it must not be sold unless its 
rents and profits for such term will not bring suffi¬ 
cient to satisfy the writ.23 A statute may give the 
judgment debtor the right to direct the order in 
which his property is to be sold;24 and the parties 
may by agreement select which portion of property 
levied on shall be sold on the day of sale, and post¬ 
pone the sale as to the remainder.25 

Sale of personalty before realty. Under most 
statutes, where both personal and real property are 
seized under execution, the personal property should 
first be sold,26 although a sale of realty where per¬ 
sonally exists has been held not void.27 However, 
under statutes giving the judgment debtor the right 
to direct the order in which different parcels of 
property levied on shall be sold under execution, 
he may choose whether his realty or personalty 
shall be first offered for sale; and the officer h?s 
no authority to sell except in the order that the 
debtor directs.28 Further, although personal prop¬ 
erty should be sold first, the execution debtor may 
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14. N.C.—Crutchfleld v. Foster, 200 
S.E .295, 214 N.C. 551. 

Judgment awarding lien agalnjrt 
land 

A deed issaied by sheriff pursuant 
to sale under execution on judg¬ 
ment awarding attorney lien against 
land recovered by attorney for client 
was a nullity whore Judgment de¬ 
scribed land as one lot and sheriff 
undertook to sell In addition thereto 
another tract.—Crutchfield v. Foster, 
supra. 

15b Iowa.—Marker v. Quinlan, 203 
N.W. 2'92. 199 Iowa 1036. 

Tex.—Kenley v. Robb, Com.App., 245 
S.W. 68, reversing, Civ.App., 193 
S.W. 375. 

23 C.J. p 622 note 66. 

16. Ind.—^Harrison v. Stipp, 8 

Rlackf. 455. 

23 C.J. p 622 note 67. 

17. Ga.—Bledsoe v. Winnlngham, 62 
Ga. 550. 

23 C.J. p 623 note 68. 

18. Mass.—Caldwell v. Eaton, 5 
Mass. 399. 462. 

23 C.J. p 623 note 77. 
night to employ auctioneer see su¬ 
pra 6 201 a. 


19. Cal.—Sheehy v. Graves, 58 Cal. 
449, 

23 C.J. p 623 note 78. 

2tK N.C..—Jones v. Loftin, 9 N.C. 
1*99. 

23 C.J. p 623 note 79. 

Dsfsiidaa.t’8 attorney has no au¬ 
thority to agree with plaintiff that 
the property levied on shall be sold 
at private sale by a person other 
than the sheriff.—Kronschnable v. 
Knoblauch, 21 Minn. 56. 

21. Ill.—Marshall v. Moore, 36 Ill. 
321. 

23 C.J. p 623 note 84. 

Presumption of correct order of sale 
see infra S 22'9. 

22. Ind.—Boos v. Morgan, 30 N.E. 
141, 130 Ind. 305, 30 Am.S.R. 237. 

23 C.J. p 623 note 85. 

23. Ind.—Marmon v. White, 61 N. 
E. 930, 151 Ind. 445. 

23 C.J. p 624 note 89. 

24. Idaho.—Coghlan v. City of 

Boise, 212 P. 867. S'6 Idaho 613. 

Btatnte held iaappUoable 

A statute providing that sheriff 
should first levy on and sell that 
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part of property which defendant in 
fieri facias desires sold has been 
held not applicable where a claim¬ 
ant points out certain property of 
defendant which claimant desires to 
bo levied on and sold.—City of Lees¬ 
burg V. Forrester, 1 S.E.2d '584, 59 
Ga.App. 503. 

25. Ky.—Hatfield v. Kentland Coal 
& Coke Co., 57 S.VV.2d 1000. 247 Ky. 
825. 

26b Ohio.—Wheeling. L. E. & P. 
Coal Co. V. First Nat. Bank of 
Smithfield, 4'5 N E. 630, 55 Ohio 
St. 233. 

23 C.J. p 624 note 86. 

Exhausting personalty before levy¬ 
ing on land see supra 9 100. 

27. Ky.—Holcomb \. Hays, 62 S.W. 

10'28, 23 Ky.L. 352. 

Setting aside sale sec infra 9 23*2. 

aamedy of •zecution debtor against 
oAoer 

N.y.—Nellson v. Neilson, 5 Barb. 
565. 

2&I Idaho.—Wooddy v. Jameson, 60 
P. 1008, 5 Idaho 466. 

23 C.J. p 634 note 87. 
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waive this order of sale and permit the real estate 
to be sold first.*® 

Homesteads. Under at least one statute, a home¬ 
stead cannot be sold except to supply a deficiency 
remaining after exhausting the other property.*® 

§ 206. —^ Terms and Conditions 

A purehater at an execution sale It bound by the 
termt and conditlont of tale, unleat they create llabllltlet 
not Impoaed by law. 

Purchasers at an execution sale are bound, as to 
terms of payment, by the terms announced by the 
sheriff at the time of the sale;*i but the execution 
debtor cannot object to a change in the terms which 
is more favorable to him.** The sheriff cannot 
impose on a purchaser any terms other than those 
imposed by the law; if he undertakes by any con¬ 
ditions of sale to vary the relative positions of the 
parties and to create liabilities which the law does 
not impose, the purchaser is not bound thereby.** 

§ 207. Place of Sale 

a. In general 

b. Real property 

c. Personal property 

a. In General 

Compliance with statutea relating to the aale of 
property is essential to the validity of such sale. 

As a general rule, the sale should be made at 
the place stated in the notice of sale, and is invalid 
unless it is made at that place,** or so near by as 
to be in plain view of the place advertised.** 


In most jurisdictions, the place of sale is regulat¬ 
ed by statute, and compliance therewith is essen¬ 
tial,** as these statutes are generally held to be 
mandatory,**^ although a sale by consent of the par¬ 
ties at a different place is valid where there is no 
intention to defraud and there are no other liens 
on the property at the time of the sale.** Howev¬ 
er, in some jurisdictions the place of sale is left to 
the discretion of the officer;*® but this discretion 
should be so exercised as to secure the most advan¬ 
tageous sale.*® and where it appears that an un¬ 
usual place Has been selected and the property sold 
for less than its value the sale may be set aside ;*^ 
and in one early case it was held that the judgment 
should fix the place for the sale of real estate.** 

Sale at different places. Where the character and 
situation of the property, and the interests of the 
parties require it, the officer may, in his sound dis¬ 
cretion and in good faith, advertise and sell at 
different places.** 

b. Beal Property 

Real property must be sold ordinarily at the door of 
the courthouse of the county In which the property Is 
situated. 

Under statutes in many jurisdictions, real proper¬ 
ty must be sold at the door of the courthouse of 
the county in which the property is situated,** and a 
sale at any other place is, as a general rule, inval¬ 
id.** So a sale by a United States marshal must be 
made at the door of the county courthouse of the 
county where the land is situated, pursuant to the 
state law,*^ and cannot be made before the door of 
the federal courthouse.**^ If another building is 


afti Ohio.—Wheeling, L. E. & P. Coal 
Co. V. First Nat. Bank of Smith- 
field, 45 N.E. 630, <55 Ohio St. 233. 

23 C.J. p 324 note S'S. 

30. Iowa.—^Burmeister v. Dewey, 27 
Iowa 468. 

23 C.J. p 624 note 91. 

Exemption of homestead from ex¬ 
ecution sale see the C.J.S. title 
Homesteads 8fi 203-20^. also 2'9 
C.J. ip 967 note 8'6~p 938 note 15. 

31« La.—Backen v. Hamilton, 18 
La.App. 553. 

Sale for cash or on credit see infra 
*8 217. 

30. La.—Nichols v. McCall, 1‘3 La. 
Ann. 215. 

83. N.J.—Merwin v. Smith, 2 N.J. 
Eq. 182. 

23 C.J. P 624 note 94. 

84. Vt.—Hall v. Ray. 40 Vt. 676, 94 
Am.D. 440. 

28 C.J. p 630 note 78. 

38. Mich.—^Perkins v. Spaulding, 2 
Mich. 167. 

28 C.J. p 630 note 78. 


36. Vt.—Goss V. Garden, 53 Vt. 447. 
23 C.J. p 630 note 83. 

Otatnt# not appUoahle to ozoontlon 

■alee 

A statute providing that real es¬ 
tate sold under any order or decree 
of any United States court shall be 
sold at the courthouse of the county, 
parish, or city in which the premises 
are located or on the premises, and 
that personal property shall be so 
sold unless in the court’s opinion a 
sale in some other manner would be 
best, applies only to judicial sales 
made under order or decree of the 
court and requiring confirmation by 
the court, and not to sales under 
common-law executions.—Yazoo & 
M. V. R. Co. V. City of Clarksdale, 
Miss,, 42 S.Ct. 27, 257 U.S. 10, 66 L. 
Ed. 104, reversing 81 So. 178. 

37. N.C.—Johnson County v. Smith, 
166 8.E. 707. 208 N.C. 255. 

23 C.J. p 630 note 84. 

88. Ala.—Cawthom v. MoCraw, 9 
Ala. 619. 
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39. Del.—Cowgill v. Cahoon, 8 Del. 
23. 

23 C.J. p 630 note 80. 

40. N.J.—Cummins v. Little, 16 N. 
J.Eq. 48. 

41. Del.—Cowgill V. Cahoon, 3 Del. 
23. 

48- Ky.—Stephenson v. Lishy, 4 Ky. 
Op. 538. 

43. Vt.—Hall V. Ray, 40 Vt. 676, 94 
Am.D. 440—Drake v. Mooney, 31 
Vt. 617, 76 Am.D. 146. 

44. Ala.—Dean v. Lusk, 3 So.2d 310, 
241 Ala. 619. 

23 C.J. p 630 note 90. 

45. N.C.—Johnston County v. Smith, 
165 S.E. 707, 203 N.C. 266. 

23 C.J. p 630 note 91. 

46. Miss.—Jones v. Rogers, 38 So. 
742, 86 Miss. 802. 

23 C.J. p 630 note 92. 

47. Tex.—Moody v. Moeller, 10 S. 
W. 727, 72 Tex. 636, 18 Am.S.R. 
839—Sinclair v. Stanley, 64 Tex. 
67. 
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temporarily used as a courthouse, a sale may be 
made at such place,and it has been held that it 
should be sold at such place rather than at the lo¬ 
cation of the old courthouse,^® but where the court¬ 
house has been burned, and no other substituted, 
the sale may be made at the burnt courthouse or in 
full view thereof.®® However, in the absence of a 
statute regulating the place of sale, land may be 
sold at such place as, in the sound discretion of 
the sheriff, he may judge best for the persons con¬ 
cerned,and the sale need not be made on the 
premises,®® or in a public place.®® 

Two courthouses. If there are two courthouses 
in a county, the sale may take place at the door of 
cither.®^ 

Sale in another county or judicial district. Ex¬ 
cept where otherwise provided by statute,®® the sale 
of real property must be had in the county where 
it is situated,®® and this applies to sales by a United 
States marshal.®^ It is well settled that a sale in 
one county or judicial district, of property located 
in another county or district, is at least voidable,®® 
and in many cases it has been held to be absolutely 
void, and open to collateral attack.®® In the ab¬ 
sence of a statutory provision relating thereto, if 
land is located in two counties or districts, the sale 
is valid as to the part within the county or district 
where it is sold but is void as to the remainder.®® 
Where a new county has been created but has not 
been organized, a sale of land in the new county 
may be made in the mother county.®^ 


c. Personal Property 

A tale of personal property should ba In the diatrlet 
in which It waa taken under the execution and it Is gon- 
erally required that such property be present at the time 
and place of sale so that It can be readily examined by 
the bidders. 

A sale of personal property should be made in the 
county, town, or district in which the property was 
taken under the execution;®® and it is generally 
required that personal property sold under execu¬ 
tion shall be present at the time and place of sale 
so that it can be readily examined by the bidders;®® 
and where the property is susceptible of being ex¬ 
hibited, the nature of the premises or the remote¬ 
ness thereof is no excuse for not having it pres¬ 
ent at the sale.®^ It is not always necessary, how¬ 
ever, that the property should be in the immediate 
view of the bidders, provided it is near by and an 
opportunity for inspection is given;®® and it has 
been held, sometimes by virtue of statutory provi¬ 
sions, that under special circumstances a valid sale, 
if it is in other respects fairly conducted, may be 
made in the entire absence of the property,®® as 
where the nature of the property prevents its being 
exhibited.®*^ In some jurisdictions an exception 
has been made to the general rule when all the par¬ 
ties interested have consented to the sale taking 
pkice in the absence of the property.®® 

Sale as void or voidable. By the weight of au¬ 
thority a sale of personal property not within the 
view of the bidders is void®® and confers no title 
on the purchaser, as shown infra § 300. There are, 
however, authorities which hold such sales merely 


48. Ky.—Perry v. Lacy. 6 Ky.Op. 
45. 

Mo.—Kane v. McCown, 55 Mo. 181. 

49. La.—Union Bank v. Smith, 3 
La. Ann. 147. 

50. Ga.—Lonff worthy v. Feathers- 
ton, 65 Ga. 165. 

23 C.J. P 630 note 96. 

51. R.I.—Howland v. Pettey, 10 A. 
650, 15 R.I. 603. 

23 C.J. p 630 note 87. 

58. MaBS.—Woodward v. Sartwell, 
129 Mass. 210. 

23 C.J. P 630 note 88. 

5& Mass.—Woodward v. Sartwell, 
supra. 

54, Ala.—Dean v. Lusk, 3 So. 2d 
310, 241 Ala. 619—Anniston Pipe 
Works v. Williams, 18 So. Ill, 106 
Ala. 824, 64 Am.S.U. 51. 

55. Pa.—McLanahan v. Goodman, 
108 A. 206. 205 Pa. 43. 

28 C.J. P 631 note 98. 

58. Ind.—Thacker v. Devol, 60 Ind. 
80. 

Tex.—Huff V. State, Civ.App., 98 S. 
W.2d 231. 1 


57. Ala.—Pollard v. Cocke, 19 Ala. 
188. 

Tex.—Casseday v. Norris, 49 Tex. 
613. 

58. Ala.—Street v. McCIerkin, 77 
Ala 580. 

23 C:«J. p 631 note 2. 

59. Tex.—Huff v. State, Civ.App., 
93 S.W.2d 2,31. 

23 C.J. p 631 note 3. 

60 Nev.—Tonopah Banking: Corp. v. 

McKane Min. Co., 108 P. 230, 81 
' Nev. 295. 

23 C.J. p 631 note 4. 

61. Tex.—Henson v. Backvllle, 21 S. 
W. 187, 2 Tex.Civ.App. 16. 

68. Vt.—Collins V. Perkins, 31 Vt 
624. 

23 C.J. p 631 note 7. 

63. Ariz.—Kunselman v. Kaser, 17 
P.2d 327, 41 Ariz. 219—Hagan v. 
Cosper, 292 P. 1020, 37 Ariz. 209. 
N.Y.—Stoner v. Oneida Motor Car 
Co., 275 N.y.S. 426, 164 Mlsc. 97. 
Tex.—L. J. Tillery Oil Co. v. Snyder, 
Civ.App., 42 S.W.2d 282. 

I 23 C.J. P 631 note 8. 
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64. Tex.—Hopping v. Hicks, Civ. 
App., 190 S.W. 1119. 

65. Ariz.—Kunselman v. Kaser. 17 
P.2d 327, 329, 41 Ariz. 219, citing 

Corpus Juris. 

La.—Mundy v. Phillips, 102 So. 619, 
157 La 446. 

23 C.J. p 631 note 10. 

66. Ariz.—Hagan v. Cosper, 292 P. 
1020, 37 Ariz. 209. 

23 C.J. p 631 note 11. 

BCauual delivery impozsible 

Where property levied on consist¬ 
ed of claim against a corporation 
evidenced by nonnegotiable notes, 
the property was not required to be 
exposed to the view of the purchas¬ 
er, since the levy was not made on 
personalty capable of manual deliv¬ 
ery.—Pavlovich v. Watts, Cal.App., 
116 P.2d 511. 

67. Tex.—Hopping v. Hicks, Civ. 
App., 190 S.W. 1119. 

68. Ill.—Cook V. Timmons, 67 Ill. 
203. 

23 C.J. p 632 note 13. 

69. Tex.—L. J. Tillery Oil Co. v. 
Snyder, Civ.App., 42 S.W.2d 282. 

23 C.J. P 632 note 16. 
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to be voidable.70 Where part of the property is 
present and part absent^ it has been held that the 
sale is valid at least as to the property presentJ^ 

§ 208. Time of Sale 

a. In general 

b. At time advertised; premature sale 

c. On or after return day 

d. After death of judgment debtor 

a. In General 

The time for telling property under execution It now 
generally regulated by etatutea and compliance therewith 
ie eesential to a valid eale. 

At common law the time for selling property un¬ 
der execution rested in the discretion of the offi¬ 
cer,*^2 jn many jurisdictions the time is now 
fixed by statutes which must be complied wilh,'^® 
as such statutes arc usually held to be mandatory, 
and a sale after the statutory time, or at a time 
other than the one fixed by the statute, is void,75 
unless made by the consent of the parties.^® Where 
the statute provides that a sale of personal property 
shall be made within a certain number of days aft¬ 
er seizure, the officer loses his claim to the property 
by a failure to sell within the time prcscribed.77 
Under some statutes the sale may be made at any 
time during the statutory period of the lien of the 
judgment but where a statute provides that no 
execution can be issued or proceedings had on any 


judgment after a given number of years from the 
rendition thereof, an execution issued and levied 
within that time may be enforced by a sale there- 
after.72 

Under other statutory provisions, sales of land 
under execution are required to be made on cer¬ 
tain designated days of the terms of court of the 
county in which the land is situate, and a sale made 
at any other time is invalid.*® The rule has been 
laid down in some jurisdictiona that within the stat¬ 
utory limitations the time of sale under an execu¬ 
tion is a matter within the discretion of the officer, 
and the sale will not be vacated if ordinary pru¬ 
dence is shown in the exercise of the discretion.*^ 
It has been held, however, that due diligence should 
be used in making the sale within a reasonable time 
after seizure, and that a delay for an unreasonable 
time in making a sale, especially where it is caused 
by execution plaintiff, will impair the lien of the 
execution, as shown supra § 135. 

Hour of sale. In some states the statute fixes 
the hour at which, or the hours between which, a 
sheriff’s sale should take place, and such provisions 
must be complied with*2 or the sale will be void;** 
but a sale set for a certain hour may be made at 
any time before the expiration of the hour; for 
example, a sale fixed at eleven o’clock may be made 
at any time between eleven and twelve o’clock.*^ 

Independent of statute a sale is not invalid, in the 
absence of fraud or unfair practice, because the 


70. Mo.—Eads v. Stephens. 63 Mo. 
90. 

23 C.J, p 632 note 16. 

71. N’.T.—Llnnendoll v. Doe, 14 
Johns. 222. 

70. Del.—Lord v. Townsend, 5 Del. 
467. 

Mass.—Caldwell v. Eaton, 6 Mass. 
399. 

Pa.—Derr v. New Tork Joint Stock 
Land Bank, 6 A.2d 899, 336 Pa. 309. 

affsot of dslasr 

At common law, any delay in an 
execution sale deprived the execution 
of its force until restored by a coun¬ 
termand. and if a second execution 
were levied in the meantime, the 
former must be postponed, but the 
rigrld rule of the common law has 
been departed from.—In re C. Lewis 
Lavine, Inc., D.C.N.J., 36 F.Supp. 361. 

73. Ill.—Allls-Chalmers Mfgr. Co. v. 

Hays, 171 N.E. 178, 339 Ill. 230. 

23 C.J. p 624 note 99. 

Control of orodltor 

Generally, execution creditor has 
absolute control of time of sale of 
goods levied on.—^Petition of Hoopes, 
6 A.2d 665, 1 Terry 126, sustaining 
6 A.2d 653, 1 Terry 120. 


Oonstmotlon of statutes 

(1) Date of "Issuance of execu¬ 
tion" within statute limiting time 
for sale of property on execution is 
date of delivery of execution to mar¬ 
shal.—Gutterman v, Auerbach, 274 
N.Y.S. 606, 152 Misc. 640, affirmed 
271 N.y.S. 1067, 242 App.Div. 614, 
motion denied 196 N.E. 226, 266 N.Y. 
612. affirmed 196 N.E. 669, 267 N.Y. 
621. 

(2) No specifle time need elapse 
between date of levy on land and 
date of sale under writ of fieri 
facias.—Smith v. Ford, 161 A. 214, 
6 W.W.Harr., Del., 176. 

<3) Other statutes construed see 
23 C.J. p 624 note 99 [a]. 

74. Conn.—Morey v. Hoyt, 33 A. 496, 
66 Conn. 616. 

76. N.C.—Johnston County v. Smith, 
166 S.E. 707. 203 N.C. 256. 

23 C.J. p 626 note 2. 

76. Ala.—Cawthorn ▼. McCraw, 9 
Ala. 619. 

23 C.J. p 626 note 3, 

77. Me.—Plaisted v. Hoar, 46 Me. 
380. 

Mass.—Caldwell v. Eaton, 6 Mass. 
399. 
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78. Mo.—Riggs V, Goodrich, 74 Mo. 
108. 

23 C.J. p 625 note 5. 

79. Mo.—Wayland v. Kansas City, 
12 S.W.2d 438, .321 Mo. 654. 

23 C.J. p 625 note 6. 

80. N.C.—Loudermilk v. Corpening, 
8 S.E. 117, 101 N.C. 649. 

23 C.J. p 625 note 7. 

81. Ala.—Powell v. Governor, 9 Ala. 
36. 

23 C.J. p 626 note 8. 

88 . Ga —Gower v. New England 
Mortg. Sec. Co., Ill S.E. 422,. 152 
Ga. 822. 

23 C.J. p 627 note 36. 

83. Oa.—Gower v. New England 
Mortg. Sec. Co., supra. 

23 C.J. p 627 note 37. 

Blight irragnlarlty 
A sale was not invalidated In the 
absenoe of fraud, collusion, or sur¬ 
prise because begun shortly before 
ten o'clock and concluded after that 
hour.—Gower v. New England Mortg. 
Sec. Co., supra. 

84. Ill.—McGovern v. Union. Mut. 
Life Ins. Co.. 109 Ill. 151. 

Okl.—^Wilmarth v. Helton. T7 P.2d 
714, 716, 182 OkL 361* quoting 

iloxpiui Jnxls. 
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hour of sale is fixed as between certain hours,*^ 
or at an unusual hour.^^ 

Sunday or holiday. An execution sale cannot 
take place on Sunday,®"^ but it may take place on a 
non judicial day, since such a sale is hot a judicial 
act.®® 

Presumption. In the absence of proof to the con¬ 
trary, it will be presumed that the sale was made 
at the proper time.®® 

b. At Time Advertised; Premature Sale 

A tale by an officer prior to the time at which he Is 
authorized by statute to make a tale It invalid; and a 
tale made at a time other thap that advertised should 
ordinarily be set aside. 

The sale should be made on the day and at the 
hour stated in the advertisement,®® and it has been 
held that a sale made at a time other than that stat¬ 
ed in the advertisement may or should be set 
aside,®' especially where it is accompanied by cir¬ 
cumstances of fraud.®2 

Premature sales. A sale of property under exe¬ 
cution by an officer prior to the time at which he 
is authorized by statute to make a sale is invalid,®® 
and this has been held to be true of a sale made* 
before the time advertised,®^ especially where it is 
accompanied by circumstances of fraud.®® 


Perishable property. Under statutes requiring a 
designated number of days’ notice to be given of 
the sale of property under execution, an exception 
is generally made in the case of perishable proper¬ 
ty.®® 

c. On or after Return Day 

Property seized before the return day of the writ may 
ordinarily be sold aftef the return day, although in some 
Jurisdictions a distinction is drawn between real and 
personal property in the application of this rule. 

A sale made on the return day is valid.®"^ So, 
also, as a general rule if property is seized under 
an execution on®® or before®® the return day of 
the writ, the officer may proceed to sell after the 
return day without new process, especially where 
the sheriff has been interrupted by an injunction is¬ 
sued at the instance of the judgment debtor,' but if 
the levy is not made during the life of the writ a 
sale after the return day is void.® 

In some jurisdictions a distinction is made be¬ 
tween sales of personal property and sales of land, 
it being held that a valid sale of land cannot be 
made after the return day of the writ, at least with¬ 
out a venditioni exponas,® on the ground that the 
seizure of personal property vests in the officer a 
qualiiied property in the thing seized which is only 


65. N J.—Coxe v. Halsted, 2 N.J. 
Eq. 311. 

23 C.J. p 638 note 39. 

86. Ill.—Klgney v. Small, 60 Ill. 416. 
23 C.J. p 628 note 40. 

87. Ind—Shaw v. Williams, 87 Ind. 
158, 44 Am.R. 766. 

23 C.J. p 626 note 11. 

88 . N.Y.—King v. Platt, 37 N.Y. 156, 
4 Transcr.A. 19, 3 Abb.rr.,N.S., 4,34, 
35 How.Pr. 23. 

23 C.J. p 625 note 12. 

89. Minn.—Bradley v. Sandilands, 
68 N.W. 321, 66 Minn. 40, 61 Am. 
S.R. 386. 

23 C.J. p 626 note 13. 

90. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 459. 

23 C.J. p 625 note 14. 

81. III.—Craddick v. Cotta Gear Co., 
supra. 

23 C.J. p 625 note 15. 

92. Ill.—McConnel v. Gibson, 12 111. 
128. 

Kan.—Pickett v. Pickett, 8 P. 649, 
31 Kan. 727. 

93. Ill.—Camp v. Ganley, 6 Ill.App. 
499. 

23 C.J. p 626 note 17. 

94. Mich.—^Wlenskawski v. Wlsner, 
72 N.W. 177, 114 Mich. 271. 

23 C.J. p 626 note 18. 


95. Kan.—Pickett v. Pickett, 3 P. 
649. 31 Kan. 727. 

23 C.J. p 626 note 19. 

96. Md.—Arnold v. Fowler, 51 A. 
299, 94 Md. 497, 89 Am.S.R. 444. 

23 CJ. p 626 note 20. 

97. N.C.—Tayloe v. Gaskins, 12 N.C. 
295. 

98. U.S.— IT. S. V. Hogg, Ky., 112 
F. 909. 50 C.C.A. 608, affirming, 1>. 
C., Ill F. 293. 

Ky.—Aloes v. Abbott, 9 Ky.Op. 822. 

99. U.S —In re Schwab Printing 
Co., CC.A.Ill., 59 P.2d 726. 

Del.—Denney v. Wilmington Ice & 
Coal Co.. 128 A. 12,3, 14 Del.Ch. 362. 
Ln—Latham v. Glasscock. 108 So. 
100, 160 La. 1089—State v. Treigle, 
App., 192 So. 162—^A. Baldwin & Co. 
V. Le Long, App., 142 So. 879— 
Siess Y. Couvillion, 6 La.App. 464. 
23 C.J. p 626 note 23. 

Moratorium 

Where writ was issued on March 
17, 1937, and a debt moratorium was 
granted to defendant expiring June 
June 6, 1937, and property was sold 
at public sale by sherifT on July 7, 
1937, writ of fieri facias had not ex¬ 
pired. where it was good for seventy 
days, as against contention that writ 
had expired and that sale thereunder 
was invalid.—Williams v. Bush, La. 
App., 184 So. 588. 
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Xu Fenasylvanla, goods may be 
sold after the return day, the levy 
having l)i‘en made prior thereto, pro¬ 
vided the delay is reasonable, un¬ 
avoidable, and not used as a mere 
method of establishing a continuing 
lien.—Miksch v. Sheedy, IS Lehigh 
CoL.J. 366. 

1. Wash.—Hensen v. Peter, 164 P. 
612. 95 Wash. 628, L.RA.1918F 

683. 

8 . La—Latham v. Glasscock, 108 
So. 100, 160 La. 1089. 

23 C.J. p 626 note 25. 

3. N C.—Jeffreys v. Hocult, 137 S.E. 
177, 193 N.C. 332. 

Tex—Tanner v. Grisham. Com.App, 
295 S.W. 590, reversing, Civ.App., 
289 S.W. 146—Reynolds v. Farm¬ 
ers & Merchants Nat. Bank of No- 
cona. Civ.App., 135 S W.2d 556— 
Ludtke v. Bankers* Trust Co., Civ. 
App.. 251 S.W. 600. 

23 CJ. p 626 note 26. 

Term altered to later date 

Where term of court to which writ 
of execution is returnable is after¬ 
ward altered by law to a later date, 
writ remains in force until such 
later date, and sale «)f land made 
after original return day. but prior 
to altered date, is valid, and divests 
title out of judgment debtor.—Bass 
V. Albright, Tex Civ.App., 59 S.W.2d 
891, error refu.sed. 
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divested by the sale^ while in the case of real prop¬ 
erty he has only a right to sell which expires with 
the return day of the writ.^ By the weight of au¬ 
thority, however, a sale of real property had after 
the return day is valid where the levy was made be¬ 
fore the return day,® provided it is made before the 
life of the writ expires under the statute.® 

d. After Death of Judgment Debtor 

Where execution wee ieeued and levied In the lifetime 
of defendant, a aale not made until after euch defend- 
ant'a death la ordinarily not void. 

In most jurisdictions a sale under an execution is¬ 
sued and levied in the lifetime of defendant, which 
is not made until after such defendant’s death, is 
valid,^ or at least is not void,® provided, in some 
jurisdictions, notices of the time and place of sale 
are given in the debtor’s lifetime,® but, in some ju¬ 
risdictions, the sheriff cannot proceed further with 
the sale, in such a case, without a revivor.^® Stat¬ 
utory authority to levy after the death of the debtor 
where the writ is delivered before his death in¬ 
cludes the power to sell after his death.^l 

§ 209. Postponement 

a. In general 


b. Propriety 

c. Notice 

d. Effect of adjournment or irregularity 

a. In General 

The postponement of an execution sale Is ordinarily 
within the discretion of the officer holding the sale, but 
it U a legal, and not an arbitrary, discretion. 

Although there is authority to the effect that, in 
the absence of statutory authority, the officer can¬ 
not postpone or adjourn the sale,!® as a general rule 
the officer holding an execution has power to post¬ 
pone or adjourn a sale of the property levied on,!® 
especially where he does so by the consent of the 
parties.!® This power, except in so far as it is 
limited by statute,!® rests in the discretion of the 
officer;!® but it is a legal discretion, to be justified 
by the exigencies of the situation, and not an arbi¬ 
trary preference,!'^ and should be exercised with 
impartial regard as to the interests of all par¬ 
ties concerned.!® An agreement by him to post¬ 
pone the sale, which is inconsistent with his duties 
in the premises, is illegal and void.!® The power 
vested in a selling officer to adjourn a sale cannot 
be delegated by him to the attorney of either 
4 )arty.®® 


4. N.C.—Doe V. MoKlnnie, 11 N.C. 
279, 15 Am.D. 619. 

23 C.J. p 627 note 27. 

5. Mo.—Hamlin v. Hawkins, 61 S. 
W.2d 348. 332 Mo. 1098. 

23 C.J. p 627 note 28. 

Bsccntlon sent to aaotlicr ooimty 
Under some statutes execution 
sale of land Is not void because not 
made before end of second term of 
circuit court from which execution 
was issued, where It was sent to 
sheriff of another county.—Hamlin 
V. Hawkins, supra. 

Za Peaiisylvaiila 

(1) All sales of real estate by 
sheriffs must be made on or before 
the return day of the writs, or with¬ 
in six days thereafter.—Derr v. New 
York Joint Stock Land Bank, 6 A.2d 
899, 336 Pa. 309—23 C.J. p 627 note 
28 [a] (3). 

(2) Where petition for stay of 
execution was granted by an order 
stating that “the execution is stayed 
•and return day continued to Novem¬ 
ber 20. 1933," the return day was 
continued until November 20, but the 
writ could be executed at a reason¬ 
able time before that day, so that 
sale on November 16 was at a rea¬ 
sonable time and debtors were not 
harmed by alleged prematurity of 
the sale.— ^Derr v. New York 'Joint I 
Stock Land Bank, supra. 

e. Mo.—^Wack v. Stevenson, 64 Mo. 
481. 

23 C.J. p 627 note 29. 


7. Me.—Coffin v. Freeman, 24 A. 

986. 84 Me. 636. 

23 C.J. p 627 note 31. 

8. Mo.—Mundy v. Bryan, 18 Mo. 
29. 

9. Me.—Coffin v. Freeman, 24 A. 

986, 84 Me. 635. 

10. Tex.—Hooper v. Caruthers, 15 
S.W. 98, 78 Tex. 432. 

23 C.J. p 627 note 34. 

11. Ala.—^Hurt v. Nave, 49 Ala. 469. 
la. Neb.—Fraaman v. Fraaman, 90 

N.W. 245, 64 Neb. 472, 97 Am.S.R. 
650. 

23 C.J. p 628 note 42. 

13. Ala.—^Dunn v. Fonceler, 193 So. 
723. 239 Ala. 53. 

Ill.—Craddick v. Cotta Gear Co., 28 
N.E.2d 734, 306 Ill.App. 459. 

R.I.—Bowker v. Semple, 152 A. 604, 
61 R.I. 142. 

23 C.J. p 628 note 48. 

Ooatimiaiioe by eouzt 
Where a sheriff's sale of real es¬ 
tate is objected to on the ground 
that the fair market value of real 
estate theretofore sold had not been 
determined under the Deficiency 
Judgment Act, 12 Pub.St. fi 2621.1 
et seq., * the court will continue the 
sale to permit a compliance with 
that Act.—Federal Deposit Ins. Cor¬ 
poration V. King, 30 Del.Co., Pa., 634. 
Mights Of clalmaiit 
As between execution creditor and 
adverse claimant of property levied 
on, postponement of sheriff's sede 
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was not fraudulent In Itaelf.—C. I. 
T. Corporation v. Shakespeare, 95 
Pa.Super. 491. 

14. Tex.—Hillard v. Wilson, 13 S. 
W. 26, 76 Tex. 180. 

23 C.J. p 628 note 44. 

Sealed agreement not essential 
Agreement for postponement of 
sheriff's sale of real property under 
fieri facias did not require seal, and 
seal affixed thereto was surplusage. 
—Dick V. McWilliams, 139 A. 746, 
291 Pa. 165. 

15. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 469. 

28 C.J. p 628 note 45. 

16a Ill.—Craddick v. Cotta Gear Co., 
supra. 

Iowa.—McCann v. McCann. 223 N.W. 
393, 207 Iowa 610. 

R.L—Bowker v. Semple, 162 A. 604, 
61 R.I. 142. 

23 C.J. p 628 note 46. 

17. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 459. 

23 C.J. p 628 note 47. 

18. Ill.—Craddick v. Cotta Gear Co., 
supra. 

23 C.J. p 628 note 48. 

19. N.Y.—Perkins v. Proud, 62 Barb. 
420. 

23 C.J. p 628 note 49. 

80. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 784. 306 IlLApp. 469. 

28 C.J. p 628 note 60. 
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By direction of plaintiff in execution. In some 
jurisdictions the officer should adjourn the sale when 
so directed by plaintiff in execution .21 If an unau¬ 
thorized person orders the officer to postpone the 
sale, the creditor must acquiesce therein before the 
sale .22 

Effect of injunction. Where an officer is enjoined 
from making a sale as at first advertised, he has no 
authority to adjourn the sale to a different date dur¬ 
ing the pendency o^ the injunction.23 

Time and place. The sheriff, in making an ad¬ 
journment, may, in his discretion, change not only 
the time but the place of sale,24 provided he changes 
it to a place which he might have appointed in the 
first instance as the place of sale.26 

b. Propriety 

A postponement of an execution sale Is generally 
proper whenever It cannot be completed on the day on 
which It is begun, or where for want of bidders or other 
cause, it appears that the property will be sold for an 
inadequate price, or for any other statutory reason. 

A postponement or adjournment is proper when¬ 
ever the sale cannot be completed on the day on 
which it is begun, 2 ® or where there have been ir¬ 
regularities in the proceedings prior to the sale,27 
or where, for want of bidders or other cause, it ap¬ 
pears that the property will be sold for an inade¬ 
quate price.28 However, a statute authorizing a 
postponement on the ground of want of bidders 
does not authorize postponement merely because 
only one bidder is present where he is willing to bid 
a fair sum equal to the amount of the demand ;29 
although it is otherwise where there are no by¬ 


standers and the only bidder is the execution cred¬ 
itor.*® 

It is not “good cause,“ as the term is used in a 
statute, for postponement, that the officer is unoffi¬ 
cially advised of the claim of a third person,*1 par¬ 
ticularly where the officer is notified of an applica¬ 
tion to the court for a postponement, and presuma¬ 
bly knows of its refusal,*2 but where the adjourn¬ 
ment may be made for “good cause” it seems that 
the direction of plaintiff's attorney may be a “good 
cause;”** and the fact that his attorney agrees 
with claimant to postpone the sale does not affect 
the validity of the sale, where neither the purchas¬ 
er nor the officer knew thereof before the sale, al¬ 
though they are informed thereof before the pur¬ 
chase money is paid.*4 Where the purchaser re¬ 
fuses to comply with his bid, the sheriff may, under 
statutory authorization, treat the sale as a nullity 
and postpone the sale to another day, and this is 
true where plaintiff is himself the purchaser and re¬ 
fuses to pay the costs.** 

The sale will not be postponed on the application 
of persons not parties to the record.*® 

c. Notice 

Ordinarily a notice must be given on an adjournment 
of an execution sale, the sufficiency thereof depending on 
statutory provisions. 

In some jurisdictions as full a notice must be 
given on an adjournment as was required for the 
sale at the time and place originally appointed;**^ 
and under some statutes this notice may be given 
in writing on the original notice or by posting a no- 


ai. U.S.—In re C. Lewis Lavine, 
Inc.. D.C.N.J., 36 F.Supp. 351. 

23 C.J, p 628 note 51. 

Hffeot of refnaal 

Sheriff's sale under writ in execu¬ 
tory proceeding is void, where seiz¬ 
ing creditor prior to sale orally re¬ 
quested postponement and sheriff re¬ 
fused to defer sale.—Blomenstlel v. 
Trldico, La.App., 149 So. 912, rehear¬ 
ing refused 152 So. 79. 

22. Va.—Fisher v. Vanmeter, 9 
Leigh 18, 36 Va. 18, 33 Am.D. 221. 

23. Minn.—^Pettlngill v. Moss, 3 
Minn. 222, 74 Am.D. 747. 

24. N.Y.—Tinkom v. Purdy, 6 Johns. 
345. 

23 C.J. P 628 note 54. 

25. Vt.—Jewett v. Guyer, 38 Vt 
209. 

23 C.J. p 628 note 66. 

26 . R.l.—^Aldrich y. Grimes, 14 II.I. 
219. 

27. R.I.—Reynolds v. Hoxsle, 6 R. 
I. 463. 


28. Ala.—^Dunn v. Ponceler, 193 So. 
723, 239 Ala. 53. 

Iowa.—McCann v. McCann, 223 N. 

W. 393, 207 Iowa 610. 

R.I.—Bowker v. Semple, 152 A. 604, 
61 R.I. 142—Bolanl v. Wilson, 13'2 
A. 881, 47 R.I. 317. 

23 C.J. p 628 note 68. 

After offer in paroeta 

Where no bids were received when 
about one hundred forty-nine lots 
supposedly belonging to execution 
debtor were offered in separate 
tracts, fact that sheriff then sold 
property en masse without declaring 
adjournment as authorized by stat¬ 
ute did not in, and of itself, consti¬ 
tute error.—Adams v. Morrison, 25-9 
N.W. 682, 219 Iowa 852. 

29. Ill.—Gilbert v. Watts-De Golyer 
Co.. 48 N.E. 430, 169 Ill. 126, 61 
Am.S.R. (154, affirming 66 lll.App. 
62'5. 

3a Ala.—Dunn v. Ponceler, 193 So. 

723, 239 Ala. 53. 

23 C.J. p 629 note 60. 

3X. Ill.—Gilbert v. Watts-De Golyer 
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Co., 48 N.K. 430, 160 Ill. 129, 61 
Am.S.R. 1*54, affirming 66 lll.App. 
625. 

32. Ill.—Gilbert v. Watts-De Golyer 
Co., supra. 

33. Mass.—Frazee v. Nelson. 61 N. 
E. 40. 179 Mass. 456, 8$ Am.S.R 
391. 

34. Ga.—^Knox v. Tow, 17 S.E. 6'54, 
91 Ga. 367. 

35. Iowa.—Reese v. Dobbins, 1 N. 
W. 540, 51 Iowa 2‘8'2. 

36. Pa.—In re Sheriff’s .Sale, 1 Pa. 
C.’Pl. 13. 

37. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 lll.App. 459. 

23 C.J. p 629 note 66. 

Short postponement 

Action of sheriff in postponing ex¬ 
ecution sale for thirty minutes was 
not such an adjournmtmt as to re¬ 
quire another advertisement of sale. 
Bolanl V. Wilson, 132 A. 881. 47 R.L 
317. 

38 . Idaho.—Ollis v. Kirkpatrick, 28 
P. 435, 3 Idaho, Hash., 247. 
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tice of postponement under the original.®® In oth¬ 
er jurisdictions a public proclamation made in the 
presence and hearing of the persons assembled at 
the time first fixed for the sale, and with notice 
thereof to the parties in interest, is sufficient;®® 
but under some statutes this should be followed, in 
some cases, by a publication of the fact of the ad- 
journment.4® 

d. Effect of Adjournment or Irregularity 

When a sale has been postponed, a sale thereafter on 
the day originally set Is Invalid; but mere Irregularities 
will not ordinarily render the sale void. 

Where under a statute prescribing certain days 
for making sales, a sale is regularly opened during 
such days, and thereafter postponed from day to 
day for want of bidders until a day beyond the 
time lifnited by statute, the sale is nevertheless val¬ 
id, being in contemplation of law a sale on the day 
that the sale was first opened.^^ Where a bid is 
made at a sheriff's sale and the sale is adjourned, 
the bid is withdrawn by implication.^® If postpone¬ 
ment is made before the sale, a sale thereafter on 
the day originally set is invalid.^® If the sale is 
postponed at the debtor’s request, depreciation in 
the value of the property must be borne by him.^^ 

Effect of irregularity. An irregularity in the 
postponement will not vitiate the sale, unless the 
officer is guilty of fraud with respect to it, and 
even then the sale would not be void as to a bona 
fide purchaser without notice of the fraud.^® Thus, 


failure to give notice of an adjournment in the 
manner prescribed is a mere irregularity which 
does not render the sale void,^® and irregularities 
in the postponement, where under an arrangement 
with the debtor and for his benefit, are waived by 
him.^*^ 

§210. Sale in Parcels 

a. In general 

b. Exceptions to rule 

c. Waiver of right 

d. Sale as void or voidable 

a. In General 

The general rule, adopted by statute In many Juris¬ 
dictions, is that, where the property to be sold consists 
of distinct lots, tracts, or parcels, or is susceptible of 
division without injury, it should be offered for sale in 
parcels and not en masse. 

The general rule, adopted by statute in many 
states, is that, where the property to be sold con¬ 
sists of distinct lots, tracts, or parcels,^® or is sus¬ 
ceptible of division without injury,^9 it should be 
offered for sale in parcels and not en masse, for 
the reason that a sale in that manner will generally 
realize the best price,®® and will not result in tak¬ 
ing from the debtor any more property than is nec¬ 
essary to satisfy the judgment,®^ and will enable 
defendant to redeem any one or more of the parcels 
without being compelled to redeem all the land 
sold.52 


Ill.—Osf?ood V. Blackmore. 59 Ill. 
261 . 

39. Pa.—Federal Deposit Ins. Corpo¬ 
ration V. Km^r. *^0 Del.Co. 534. 

23 C.J. p 629 note 68. 

40. N.J.—^Weatherby v. Slape. 43 A. 
898, 58 N.J.Eq. 550, 78 Am.S.R. 627. 

23 C.J. p 629 note 69. 

41. N.C.—Wade v. Saunders, 70 N. 
C. 270. 

40. Pa.—^Donaldson v. Kerr, 6 Pa. 
486. 

43. Ill.—Oraddick v. Cotta Gear Co., 
2>$ N.E.2d 734, 30'6 Ill.App. 4o'9. 

N’.Y.—Frederick v. Wheelock, 3 

Thomps. & C. 210. 

44. Iowa.—^Williams v. Gartrell, 4 
Greene 287. 

43. La.—Phoenix Building: & Home¬ 
stead Ass'n V. Meraux, 180 So. 648, 
199 La. 819. 

23 C.J. p 62'9 note 70. 

48. Ill.—McGowan v. Goldberg:, 117 
N.B. 1045, 281 Ill. 547. 

23 C.J. p 629 note 71. 

47. Ind.—Egrbert v. Mercer, 66 Ind. 
30'5. 

48m Ala.—^Dean v. Lusk, 3 So.2d 310, 
241 Ala. 519. 


Del.—In re Roach, 130 A. 676, 3 W. 
W.Harr, 89. 

Idaho.—Coffhlan v. City of Boise, 
212 P. 867. 36 Idaho 613. 

Ill.—Diets V. Hag:ler, 141 N.E. 194, 
309 Ill. 381. 

Ky.—Marcum v. Thompson, 2 S.W.2d 
392, 22*2 Ky. 702—Daniels v. Goff, 
■232 S.W. 66, 192 Ky. 15. 

Mich.—Security Trust Co. v. Slo- 
man, 233 N.W. 216, 2'52 Mich. 2'66. 
N.D.—Michael v. Grady, 204 N.W. 
182. 183, 52 N.D. 740, citing Oorpus 
Jnzis. 

Pa.—Delaware County Nat. Bank v. 
Miller, 154 A. 19. 303 Pa. 1—^Flrst 
Nat. Bank v. Boes, 16 Pa.Dist. & 
Co. 327. 

S.D.—Lockhart v. Ruden, 250 N.W. 
34>9, 62 S.D. 1. 

Tex.—Heed v. Gourley, Clv.App., 109 
S.W.2d 242, error dismissed. 

23 C.J. p 632 note 19. 

49. U.S.—McLellan v. Penick, C.C.A. 
La., 289 F. 366. 

Ala.—Dean v. Lusk, 3 So.'2d 310, 241 
Ala. 5>19. 

Ky.—Marcum v. Thompson, 2 S.W.2d 
392, 222 Ky. 702. 

H.I.—Coulters v. Meigg:s, 191 A. 115, 
58 R.I. 30. 

23 C.J. p 632 note 20. 
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64k Ala.—Dean v. Lu.«<k. 3 So.2d 310, 
314, 241 Ala. 519, quoting: Oorpns 
Jnris. 

Del.—In re Roach, 130 A. 676, 3 W. 
W.Harr. 89. 

N.D.—Michael v. Grady. 204 N.W. 
182, '52 N.D. 740. 

Pa.—First Nat. Hank v. Boes, 16 Pa. 

Dist. & Co. 327. 

23 C.J. p 633 note 21. 

61. Ala.—Dean v. Lusk, 3 So. 2d 310, 
314, 241 Ala. 519, quoting: Corpus 
Juris. 

Mich.—Security Trust Co. v. Sloman, 
233 N.W. 216, 2'52 Mich. 266. 

N.D.—Michael v. Grady, 204 N.W. 
182, 52 N.D. 740. 

R.I.—Coulters v. Melg:g:s, 191 A. 115, 
•58 R.I. 30. 

23 C.J. p 633 note 2*2. 
auolndlugr one tract 
Where sale of several tracts 
brought more than required amount 
at execution sale, lot or lots bring¬ 
ing less than excess should be ex¬ 
cluded. 

Ky.—Marcum v. Thompson, 2 B.W.2d 
392, 222 Ky. 702. 

Pa.—High v. High, 34 Berks Co.L.J. 
23. 

58. Ala.—^Dean v. Lusk, 3 So.3d 310, 
241 Ala. 519. 
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It has been held, however, that the statutory pro¬ 
vision for a division of the property is merely di- 
rectory,58 and that the propriety of a sale en masse 
is a matter within the discretion of the officer, hav¬ 
ing in view the object to make the property bring 
the best possible price,®^ as is also the question as to 
the divisibility of the property and the size and val¬ 
ue of the parcels offered,®® and the officer’s de¬ 
termination of this question is, in the absence of 
fraud, conclusive.®® 

In any event the requirement of a sale in parcels 
does not authorize the sheriff to divide entire par¬ 
cels of real or personal property in such a mode 
as to become oppressive or injurious to the par¬ 
ties,®*^ nor bind him, unless required by defendant, 
to divide a single tract into parcels;®® and if the 
property is not capable of subdivision, the sale of 
the entire property for the payment of a compara¬ 
tively small judgment may be justified;®® but where 
a part of the property, although not subdivided, may 
be conveniently sold, and the value of the whole is 
greatly in excess of the debt, such part should be 
so sold,®® and in such a case the land should be 
offered in the smallest parcels compatible with a 
proper division of the land.®i Although the officer 
should notify defendant to divide the land into lots 
before the sale, it is not necessary that such notice 
be given at the time of seizure.®^ 

What constitutes separate tract, lot, or parcel. It 
has been held that it is the title of the debtor him¬ 
self, as fixed by his deed, which determines whether 
the property shall be considered as one lot or sev¬ 


eral for the purpose of an execution sale;®® but it 
cannot be said that because a deed describes the 
property conveyed as certain numbered lots that 
such lots do or do not constitute separate parcels.®® 
An owner may convert two or more lots into one 
known parcel by his use of the land,®® and a parcel 
may be single although divided by a street.®® 

Division by defendant. In some jurisdictions, in 
the absence of fraud ^or collusion, the owner of the 
property levied on has the right to direct whether 
it shall be sold in separate parcels or in bulk,®^ and 
the officer is required to sell in accordance with such 
directions.®® A written direction to sell real estate 
instead of personal property confers no authority to 
sell the land as one tract.®® 

Demand for division. Under some statutes a de¬ 
mand on the officer for a division is not necessary,7® 
although under other statutes a request to sell in 
parcels seems to be required.*^! 

Presumption, In the absence of proof to the con¬ 
trary it will be presumed that the sale was made in 
the proper manner.*^® 

b. Exceptions to Rule 

The general rule ae to sale en masse Is subject to 
exceptions, such as where the property would sell for a 
less sum If offered In parcels, or where no bids have been 
received thereon when offered In parcels, etc. 

Under some circumstances a sale en masse may 
be necessary, proper, or more expedient in order to 
protect the interests of all the parties.^® Thus, 
where the property is not susceptible of division 


U.D.—Michael v. Grady, 204 N.W. 
'182, 52 N.D. 740. 

XnclaaloB of property of othora 

Sale under execution in bulk of 
several tracts belonging to defendant 
and other tracts not belonging to 
defendant could not be upheld, since 
defendant was denied right to re¬ 
deem.—Vaughan v. Screeton, 3'9 S. 
W.2d 299 , 183 Ark. '816. 

53. Tex.—Reed v. Gourley, Civ.App., 
109 S.W.2d 242, error dismissed. 

23 C.J. p 633 note 23. 

84. R.I.—Coulters v. Meiggs, 191 A. 

115, 68 R.I. 30. 

23 C.J. p 633 note 24. 

56. Ind.—Nelson v. Bronnenburg, 81 
Ind. 193. ^ 

Pa.—Furbush v. Greene. 108 Pa. 503 
—Evans v. Crone, 17 Pa.Co. 8'6. 

86 . Ind.—Nelson v. Bronnenburg, 81 
Ind. 193. 

87. Ind.—McLean County Bank v. 
Flagg, 211 Ill. 290, 83 Am.D. 224. 

88 . Ill.—Garrett v. Moss, 20 Ill. 549. 
- 88 . Iowa.—State SaV. Bank v.*Shinn, 

33 C.J.S.-29 


106 N.W. 921, 130 Iowa 3*65, 114 
Am.S.R. 424. 

23 C.J. p 633 note 29. 

60. U.S.—McLcllan v. Penick, C.C.A. 
La., 289 F. 3>66. 

23 C.J. p 633 note 30. 

61. Ill.—Van Gundy v. Hill, 104 N. 
E. 147, 2'62 Ill. 1*62. 

68. La.—Howard v. Walsh, 28 La. 
Ann. 847. 

69. Tenn.—Ament v. Brennan, 1 
Tenn.Ch. 431. 

64« Ga.—Palmour v. Roper, 45 S.E. 

790, 119 Ga. dO. 

23 C.J. p 633 note 34. 

6&i Del.—^In re Roach, 130 A. 678, 
3 W.W.Harr. 89. 

Mich.—Security Trust Co. v. iSloman, 
233 N.W. 216, 252 Mich. 264. 

66. Mich.—Security Trust Co. v. 
Sloman, 233 N.W. 216, 2*62 Mich. 
266. 

67. Tex.—Gregg v. First Nat. Bank, 
Com.App.. 2*6 S.W.2d 179, revers¬ 
ing First Nat. Bank v. Browne, 
Civ.App., 18 S.W.2d 772. 

68. Tenn.—Doty v. Federal Land 
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Bank of Louisville, 89 S.W.2d 937, 
149 Tenn. 496, rehearing denied 90 
S.W.2d 527, 169 Tenn. 496. 

23 C.J. p 633 note 35. 

69. Ky.—Graves v. Thompson, 6 Ky. 
Op. 678. 

7IX Ind.—State v. Leach, 10 Ind. 

308—Reed v. Diven, 7 Ind. IS'O. 
Ky.—Commonwealth v. Burnett, 44 
S.W. 966, 19 Ky.L. 1836. 

71. La.—Bauduc v. Conrey, 10 Rob. 
446. 

N.J.—Lennon v. Heindel, 3*7 A. 147, 
56 N.J.Eq. 8. 

78. Ky.—Mason v. Letcher Coal ft 
Coke Co.. 245 S.W. 130, 19*6 Ky. 
629. 

23 C.J. p 634 note 39. 

73. Del.—In re Roach, 130 A. 674, 
3 W.W.Harr. 89. 

Idaho.—'Coghlan v. City of Boise, 212 
P. 867. 36 Idaho 613. 

Pa.—First Nat. Bank v. Boes, 14 Pa, 
Dist. ft Co. 327. 

R.I.—Coulters v. Meiggs, 191 A. 118, 
'58 R.I. SO. 

23 C.J. p 634 note 40. 
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without injury, or it appears that it would sell for 
a less sum if offered in parcels, a sale en masse is 
proper;*^* and under some statutes, where there is 
nothing to indicate that the land consists of more 
than one parcel, a sale in parcels is not required.76 

Where no bids on separate parcels. Although 
there is authority to the contrary,*^® as a general 
rule where the property has been first offered for 
sale in separate parcels and no bids have been re¬ 
ceived thereon, the officer may proceed to sell en 
masse,but this does not authorize him to sacri¬ 
fice the property in order to make a salc.78 Under 
some statutes, the property, after being offered in 
separate parcels, should be offered successively in 
lots of two, three, etc., before selling en masse.7J> 

Offering by both methods. It has been held that 
the officer may offer the property for sale by both 
methods, reserving the bids, and if a larger amount 
is bid for the property en masse than the aggre¬ 
gate of the bids on the separate parcels, he may sell 
it en masse.®® 

Mortgaged property. Where the property to be 
sold is subject to a mortgage, the proper course is 
to sell en masse,®^ unless the mortgagor has con¬ 
veyed his equity in the different parcels to differ¬ 
ent grantees.®^ 

Several or undMded interests. Statutes or rules 
requiring sales in parcels have been held not ap¬ 


plicable to the sale of undivided interests,®® but 
there is authority to the contrary.®* Where the 
writ is against two persons who are each entitled 
to an undivided interest, it has been held that the 
interest of both may be sold together on one bid,®® 
but on the other hand it has been held that the in¬ 
terest of each should be sold separately.®® On a 
joint execution against a husband and wife, their 
interests as tenants by entireties may be sold sepa- 
rately.®7 

Of course, the several interests of joint debtors in 
separate but contiguous lands cannot be sold as one 
for one price.®® 

c. Waiver of Right 

Compliance with the rule requiring tale In parcele 
may be waived by the execution defendant. 

As the rule requiring a sale in parcels is intended 
for the benefit of execution defendant, compliance 
with it may be waived by him,®® and such waiver 
may be implied from his acquiescence in the sale,®® 
or from his delay in objecting thereto.®^ 

d. Sale as Void or Voidable 

By the weight of authority, a eale en maeee of prop¬ 
erty which should have been sold in parcels is not void, 
but voidable only. 

The general rule is that a sale, on execution en 
masse, of property which should have been sold in 
separate parcels is not void, but voidable only,®® and 


74. Del.—In re Roach. 130 A. 676. 
3 W W.Harr. 89. 

Pa.—First Nat. Bank v. Boes, 16 Pa. 

DIst. & Co. 327. 

23 C.J. p 634 note 41. 

7B. Cal.—Rauer v. Hertweek, 165 P. 

(946, 175 Cal. 278. 

23 C.J. p 634 note 42. 

76. Mich.—Udell v. Kahn, 31 Mich. 
195. 

23 C.J. p 634 note 43. 

77. Del.—In re Roach, 130 A, 676, 
3 W.W.Harr. 89. 

Idaho.—CoKhlan v. City of Boise, 
212 F. 867, 36 Idaho 613. 

Ill.—Diets V. Hagler, 141 N.E. 194, 
309 111. 381. 

Iowa.—McFerrin v. Nye & Jenks 
Grain Co.. 2-64 N.W. 46. 220 Iowa 
1086. 

N.D.—Michael v. Grady, 204 N.W. 
182, 183, 52 N.D. 740. citing Oor- 
pug Jtirls* 

8.D.—Lockhart v. Ruden, 250 N.W, 
349, 62 S.D. 1. 

Utah.—Adams v. Pratt, -48 P.2d 444, 
446, 87 Utah 80, citing Oozpiui Jti* 
rUu 

23 C.J. p 634 note 44. 

Where offer idle oereoionj 
Execution sale in gross without 
first offering parcels separately was 


valid, where Judgment creditor’s 
representative, who had informed 
sheriff that he would not make a 
first bid on any separate parcel, was 
only bidder present at sale.—Fox v. 
Curry. 29 P.2d 663, *96 Mont. 212. 
7a Ill.—Baliance v. Loomiss, 22 
Ill. 82. 

79. Ill.—Diets V. Hagler, 141 N.E. 

194, 309 Ill. 381. 

23 C.J. p 634 note 46. 

sa. Ky.—Marcum v. Thompson, 2 S. 

W.'2d 392, 222 Ky. 702. 

23 C.J. p 63^ note 4i9. 

Bale aooordlag to soparats bids 
Sheriff was held Justified in selling 
tracts according to separate bids at 
execution sale, where no one would 
advance aggregate bid when offered 
as whole, nor accept less acreage 
and pay debt.—'Marcum v. Thomp¬ 
son. supra. 

81« Neb.—Knutson v. Rosenberger, 
116 N.W. 087, 8a Neb. 7'61. 

23 C.J. p 634 note 47. 

88. Mass.—North v. Dearborn. 1*5 
N.E. 129, 146 Mass. 17. 

83. La.—Borron v. fiollibellos, 28 
La.Ann. 355. 

28 C.J. p 685 note 50. 
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84. Ill.—Miller v. McAlister, 64 N. 
K. 254, 197 Ill. 72. 

23 C.J. p 635 note 51. 

85. N.C.—Jones v. Lewis, 30 N.C. 
70. 47 Am.n. 338 

23 C.J. p 635 note 62. 

86. Tenn.—Ballard v. Scruggs, 18 
S.W. 259, 90 Tenn. 68'5,* 25 Am.S. 
R. 703. 

23 C.J. p 63'5 note 63. 

87. Ind.—Sharpe v. Baker, 9'9 N.E. 
41, 96 N.E. 627, 61 Ind.App. 647. 

88. Me.—Barnes v. Ilechler, 125 A. 
'226, 124 Me. 30 

89. Cal.—Colver v. W. B. Scarbor¬ 
ough Co., 238 P. 11104, 73 Cal.App. 
441. 

Mont.—Fox V. Curry, 29 P.2d 663, 
96 Mont. 212. 

23 C.J. p 635 note 55. 

90. Idaho.—Coghlan v. City of 
Boise, 212 P. 867, 3*6 Idaho 613. 

23 C.J. p 635 note 66. 

91. N.Y.—Cunningham v. Cassidy, 
17 N.Y. 2?6, 7 Abb.Pr. 183. 

23 C.J. p 635 note 57. 

98. Ala.—Dean v. Lusk. 8 So.2d 310, 
241 Ala. 519. 

Arlz.—Young Mines Co. v. Sevrlng- 
hauB 298 P. 628. 630, 38 Arlz. 160, 
citing Ooxpns ffuzls. 
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such a sale will not be set aside in the absence of 
a showing of prejudice as shown infra § 232. In 
some jurisdictions, however, such a sale is held to 
be void.®® 

§211. Notice of Sale 

a. In general 

b. How given 

c. Contents 

d. Time or duration of notice 

c. Effect of failure to give proper no¬ 
tice 

f. Objections and waiver 

g. Presumptions 

a. In General 

It Is generally required that notice be given of an 


execution tale and, under eonne statutea, notice must t># 
served on the debtor. 

In order that general publicity may be given to 
the sale, and the property disposed of to the best 
advantage of all who may be interested in the pro¬ 
ceeds,®^ it is generally required by statute that a 
notice of the sale shall be given.®® Unless required 
by statute, personal notice of the sale to the exe¬ 
cution debtor is not necessary,®® but the notices to 
be given, under some statutes, are two-fold, one for 
the public and the other for defendant,®*^ and notice 
in writing must be served on the execution debtor if 
he resides in the state, county, or district,®® or if he 
resides in a different county from that in which the 
land is situated.®® The officer need not inform 


Idaho.—Coghlan v. City of Boise, | 
212 P. 8'67. 36 Idaho 6113. 

Ill.—Diets V. Hagler, 141 N.E. 194, 
30>9 111. 381. 

N.C.—Weir v. Weir, 145 S.E. 281. 
I'S-S N.’C. 268. 

N.D.—Michael v. Grady, 204 N.W. 
182, 183, 62 N.D. 740, citing Ooxpus 
Juris. 

R.I.—Coulters v. Meigga, 191 A. 115i 
58 R.I. 30. 

Tex.—Gregg v. First Nat. Bank, 
Com.App., 26 S.W.2d 179, revers¬ 
ing First Nat. Bank v. Browne. 
Civ.App., 18 S.W.2d 772—Reed v. 
Gourley, Civ.App., 109 S.W.2d 242, 
error dismissed. 

Utah—Adams v. Pratt, 48 P.2d 444, 
446, 87 Utah 80. citing Corpus Ju¬ 
ris. 

23 C.J. p 635 note 58. 

93. Ky.—Daniels v. Goff, 232 S.W. 

66, 192 Ky. 15. 

23 C.J. p 635 note 60. 

94« Del.—Petition of Adair, 190 A. 

105, 8 W.W.Harr. 175. 

Pa.—First Nat. Bank v. Mount, 1 
A.2d 517. 132 Pa.Super. 6il8. 

23 C.J. p 636 note 65. 

99. Ky.—Mason v. Letcher Coal & 
Coke Co., 245 S.W. 130, 196 Ky. 
629. 

N.C.—Douglas V. Rhodes, 125 S.B. 
261, 18^ N.C. 680. 

Tex.—Dodson v. Langford, Civ.App., 
26 S.W.2d 924. 

23 C.J. p 63'6 note 66. 

Notice on postponement of sale see 

BU'pra 8 20>9 c. 

Applioablo to all sales on ezeoutlon 

Statute providing for puhlic no¬ 
tice of sale of lands and tenements, 
taken on execution by sheriff, held 
applicable to all sales on execution 
or special execution.—John Hancock 
Mut. Life Ins. Co. v. Heinse, 41 P.2d 
104^6, 141 Kan. 640. 

IKaadatory 

iStatute providing for public notice 
of sale of lands and tenements tak¬ 
en on execution by sheriff held man¬ 


datory.—John Hancock Mut. Life 
Ins. Co. V. Heinze, supra. 

Substantial oompUanoe with stat¬ 
ute providing for advertisement of 
.sales of personalty by marshal of 
Atlanta municipal court is sufficient. 
—‘Continental Casualty Co. v. Bibb 
Chevrolet Co., 176 S.B. 418, 49 Ga. 
App. 623. 

Notice of resale 

The requirement of notice to Judg¬ 
ment debtor whose real property is 
about to be sold under execution ap¬ 
plies to resales of the property as 
well as to first sales, and where no 
notice of second sale wa.s given to 
Judgment debtor or to purchaser at 
first sale, and the property was bid 
off by Judgment creditor. Judgment 
debtor’s motion for resale was prop¬ 
erly granted.—Bank of Pinehurst v. 
Gardner, 11 S.E.2d 872, '218 N.C. 684. 

96b Cnl.—Thompson v. Cook, App., 
120 r.2d 54. 

23 C.J. p 636 note 68. 

After default Judgment 

After entry of default Judgment, 
debtor’s property cannot be sold un¬ 
der execution until after he is noti¬ 
fied by sheriff.—^Thompson v. Cook, 

I .supra. 

97- Pa.—McDonald v. Win ton, 4 
Lanc.L.Rov. 194. 

98. Tenn.—Cooper v. Cooper, App., 
124 S.W.'2d 264. 

Tex.—Crow v. Thompson, Civ.App., 
131 S.W.2d 1054, error dismissed, 
Judgment correct. 

23 C.J. p 636 note 69. 

Not mandatory 

Statutory provisions for notice of 
sale to defendant or his attorney 
have been held not mandatory. 

Cal.—Batinl v. Ivancich, 287 P. 523, 
105 Cal.App. 

Tex.—Polk V. Holland Texas Hy- 
potheek Bank. Civ.App., 6‘6 S.W.2d 
11112—Hodges V. Commonwealth 
Bank & Trust Co., Civ.App., 44 S. 
W.2d 400. 


Foating notioo in mail 

(1) It is conclusively presumed 
that properly addressed statutory 
notice of sheriff’s sale, when mailed, 
will be received by addressee.—Dod¬ 
son V. Langford, Tex.Civ.App., 26 
S.W.2d 924. 

(‘2) If notice of sheriff’s sale had 
been deposited in mail with correct 
address of execution defendant, it 
would have been sufficient, even 
though it was not actually received 
by the execution defendant.—Crow v. 
Thompson, Tex.Civ.Apip., 131 S.W.3d 
1064, error dismissed, Judgment cor¬ 
rect—23 C.J. p.63‘6 note 69 [g], 

(3) However, the mailing of stat¬ 
utory notice of sheriff’s sale with 
wrong address does not raise pre¬ 
sumption that such notice will be 
received by addressee.—^Dodson v. 
Langford, supra. 

(4) If a sheriff is not Informed as 
to the correct address of an execu¬ 
tion defendant, he has the duty to 
use at least ordinary diligence to 
ascertain It in order to give notice 
of sheriff’s sale; and where sheriff 
made no effort to ascertain the cor¬ 
rect post office address of execution 
defendant, and he sent notice to 
wrong address, the sale will be 
deemed Irregular.—Crow v. Thomp¬ 
son, supra. 

Wbtrs pvopmrty frandulantly o<nu 
vsyad 

Where mother made fraudulent 
conveyance of land to her son, who 
went into possession, written notice 
of levy and time and place of sale 
under such Judgment need not be 
given to either mother or son.—Coop¬ 
er V. Cooper, Tenn.App., 124 S.W. 2d 
2i64. 

99. Mo.—City of St. Louis v. Koch, 

App., 156 S.W.2d 1. 

23 C.J. p 636 note 70. 

Pureluuier of trust deed 

A purchaser of trust deed covering 
I property, which assignee of Judg- 
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plaintiff or liis attorney of the time and place of 
sale.i 

Notice to other persons. The necessity of giving 
notice to persons other than the debtor is depend¬ 
ent on statutory provisions.^ 

Several executions. Where notice of sale under 
one execution is given, a sale cannot be made under 
such notice on an execution subsequently received ;* 
but where proper notice is given under one of sev¬ 
eral executions, in which the parties are the same, 
a sale thereunder is valid, although notice is not 
given under the other executions.^ 

h. How Oiven 

The method of giving notice of an execution eale de- 
penda on the provlelona of the atatutea In the different Ju- 
rladletlona, posting In a public place and advertising In 
a newspaper being the usual methods prescribed. 

It is usually provided that sales shall be adver¬ 
tised by posting notices at one or more public places 
in the county where the property to be sold is situ¬ 
ated, one of which places usually being the court¬ 
house door of the county.® Some statutes require 
the posting of notices only where there is no news¬ 


paper printed in the county,® and where notice of 
publication is made in a newspaper outside the 
county where the property is situated.^ A “public 
place,” as the term is used in the statutes, has been 
held to mean such a place that an advertisement 
posted in it would be likely to attract general at¬ 
tention so that its contents might reasonably be ex¬ 
pected to become a matter of notoriety in the vicin¬ 
ity.® If posting in several public places is required, 
it is not sufficient to post notices on different parts 
of the same building.® 

Publication in newspaper. With reference to the 
sale of land under execution the statutes generally 
require that the sheriff shall not only post adver¬ 
tisements of the sale, but shall publish notice there¬ 
of for a stated period in some newspaper.^® Un¬ 
der some statutes, if no newspaper is published in 
the county, notice should be published in the nearest 
newspaper having the largest or a general circu¬ 
lation in the county and under other statutes the 
notice may be given either by posting or by publi¬ 
cation in a newspaper in the county.^® The general 
rule is that statutory provisions requiring publica¬ 
tion must be strictly pursued, and even slight devi¬ 
ations therefrom will render the notice insufficient.^® 


ment sought to have sold at execu¬ 
tion sale, was not entitled to notice 
of execution sale under statute re¬ 
quiring service of written notice on 
owner of property residing in county 
other than that in which realty is 
situated, since purchaser was not the 
owner, hut applicable statute was 
one providing for notice by adver¬ 
tisement in a newspaper.—City of 
St. Louis V. Koch, supra. 

1. Mo.—State v. Moore, 72 Mo. 286 

—Meir V. Zelle, 31 Mo. 331. 

8. CJoaditioaal seller 

Judgment creditor levying on au¬ 
tomobile was not required to serve 
thirty days* notice on conditional 
seller not filing third party claim.— 
Stanley v. Bedford, 265 P. 216. 
Mortgagee 

The statute providing that when 
the equity of redemption in personal 
property is sold under execution, no¬ 
tice of time and place of sale should 
be given mortgagee, was intended to 
require that notice of time and place 
of sale be given mortgagee to afford 
him an opportunity to protect his 
rights in property.—^Habit v. Steph¬ 
enson, 8 S.E.2d 246, 217 N.C. 447. 

8. N.T.—^Van Camp v. Searle, 4 N.B. 

427, 147 N.Y. 150, 2 N.Y.Ann.Cas. 

361. 

^ Tenn.—Luther v. McMichael, 6 

Humphr. 298. 

28 C.J. p 687 note 78. 


Coke Co., 245 S.W. 130, 196 Ky. 
629. 

Pa.—Maori v. Misiti, 20 Pa.DiBt. ft 
Co. 419, 39 Dauph.Co. 343—Barnes 
v. Barnes, 14 Pa.Dist. ft Co. 563. 

H. I.—Bowker v. Semple, 152 A. 604, 
51 R.I. 142. 

23 C.J. p 637 note 75. 

8. Kan.—Dewey v. Loomis, 216 P. 

271, 113 Kan. 750. 

23 C.J. p 637 note 76. 

Olty ooBsldered as a county 
The city of St. Louis is treated as 
a county within statute providing 
for notice to be given at time and 
place of execution 8ale.-^ity of St. 
Louis V. Koch, Mo.App., 156 S.W.2d 

I . 

Statute ooastrned 

If no newspaper is printed in the 
county, notice may be given by post¬ 
ing notices in five public places in 
the county, two of which shall be 
posted in the township where the 
sale is to be held.—^Dewey v. Loomis, 
216 P. 271, 113 Kan. 760. 

7. N.M.—Pecos Valley Lumber Co. 
V. Freidenbloom, 168 P. 497, 23 N. 
M. 383. 

23 C.J. p 637 note 77. 

8. Cal.—Standley v. Knapp, 298 P. 
109, 112, 113 Cal.App.2d 91, quot¬ 
ing Oorpiia Jiula. 

28 C.J. p 637 note 78. 


posting notice of execution sale.— 
Bowker v. Semple, 152 A. 604, 61 R.Z. 
142. 

9. R.I.—Bowker v. Semple, supra. 

23 C.J. p 637 note 79. 

10. Arl*.—Colvin v. Weigold, 263 P. 
633, 31 Ariz. 370. 

Mass.—Ellis V. Lyford, 169 N.E. 800, 
270 Mass. 96. 

R.I.—Coulters v. Meiggs, 191 A. 116, 
58 R.I. 30. 

23 C.J. p 637 note 81. 

OIroiilatloiL 

The statute does not require that 
the notice of sale be published in a 
newspaper of general circulation.— 
Saylors v. Wood, 140 S.W.2d 164, 186 
Tex. 267, affirming, Civ.App., 120 S. 
W.2d 836—Eakin v. Glenn. Tex.Clv. 
App., 141 S.W.2d 420. 

11. Ga—Lamb v. Allen. 60 Ga. 207. 
Bale by federal marshal 

Under Georgia statute governing 
advertisements for sheriffs' sales, 
federal marshal held not bound, in 
publishing notice of execution sale, 
to use newspapers used by sheriffs. 
—Champion Box Co. v. Manatee 
Crate Co., C.C.A.Ga. 76 F.2d 840. 

18. Idaho.—Ollis V. Kirkpatrick, 28 
P. 436, 3 Idaho. Hash., 247. 

18. La.—Ernest Realty Co. v. Hunt¬ 
er Co., 179 So. 460. 189 La 879. 

28 C.J. p 638 note 84. 

mslattva aulUty 

The nullity of sheriff's sale be¬ 
cause advertisement thereof In legal 


an Ky. —^Mason v. 


Letcher Coal ft tiff’s notices, was "public plane’* for 
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Grocery store 

Small grocery store near city hall, 
where it was practice to post sher- 
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Cantrol of by officer. Where the statute makes 
it the duty of the officer to publish the notice of 
sale under execution, he alone has the power to de¬ 
termine and select the places and newspapers in 
which to publish the required notice.^^^ Under some 
statutes, however, the exectition creditor or his at¬ 
torney may designate the paper for publication.^® 
Proof of publication. The affidavit of the pub¬ 
lisher, or his authorized agent, is generally suffi¬ 
cient proof of the publication,and the return of 
the officer need not establish such publication.^^ 
The affidavit must be subscribed by the affiant.^® 

e. Oontents 

The notice ehould contain a deacriptlon of the prop¬ 
erty, the time and place of the tale thereof, and any other 
mattera required by statute. 

Since the object of a general notice is to secure 
. the attendance of purchasers at the sale and thus 
obtain a fair price for the property,such notice 
of sale should be designed to accomplish such ob- 
ject,20 but a notice of sale is sufficient if it contains 
all that is required by the statute.^i It has been 
held that the notice should set out the terms on 
which the property is to be sold;22 but unless re¬ 
quired by statute it need not state the amount due 
on the judgment,®® nor specify whose interest in the 
property is to be sold, where there are several de¬ 


fendants.®® 

Although such a statement has been held too vague 
and indefinite in some cases,®® if the full title is to 
be sold, it has been held sufficient to state that the 
officer will sell all the right, title, and interest of 
defendant in certain real estate “taken as the prop¬ 
erty of defendants,”®® and if the sale will not be 
subject to the right of redemption that fact should 
be stated.®^ If the jnterest of a mortgagor is to be 
sold, the notice should show that the property is 
mortgaged and that what is to be sold is only the 
right and interest of the mortgagor therein;®* but 
the contrary has been held where the property is in 
the possession of the mortgagor, and the mortgage 
is recorded.®* Where the notice undertakes to men¬ 
tion the day as of which the interest of the judg¬ 
ment debtor will be sold, it must do so correctly.*® 

Surplusage in the notice has been held not to af¬ 
fect the sale.*i 

Description of property, A notice of sale should 
contain a description of the property to be sold.*® 
The description should be as full and complete as 
in the exercise of ordinary diligence it is possible 
for the officer to give in view of the character, con¬ 
dition, and location of the property ;** but it is suf¬ 
ficient if the property is described with reasonable 


trade paper was defective was a 
mere *Telative nullity'* which could 
be cured by prescription of five years 
asrainst informalities in public sales. 
—Ernest Realty Co. v. Hunter Co., 
supra. 

14. R.I.—Bowker v. Semple, 162 A. 

604. 61 R.I. 142. 

23 C.J. p 638 note 86. 

Dlsoretlon 

In selectinir public places for post¬ 
ing: notices of execution sale, sherifT 
has discretion which, if reasonably 
and fairly exercised, will not be in¬ 
terfered with.—Bowker v. Semple, 
supra. 

16. Mo.—State v. Wilson, 139 S.W. 

706. 168 Mo.App. 106. 

23 C.J. p 638 note 87. 

16. 111.—Maass v. Hess, 29 N.E. 887, 
140 Ill. 676. 

23 C.J. p 638 note 88. 

17. Mich.—Grand Rapids Nat Bank 
V. Kritser. 76 N.W. 90, 116 Mich. 
688 . 

23 C.J. p 638 note 89. 

la Iowa.—Magney v. Roberts. 106 
N.W. 430, 129 Iowa 218. 

19. Del.—Petition of Adair. 190 A. 
106, 8 W.W.Harr. 176. 

28 C.J. p 638 note 92. 

20. —^West V. West, 6 Pa.Dist 
& Co. 64. 

28 C.J. p 638 note 9a 


21. Ga.—Alsabrook v. Prudential 
Ins. Co. of America, 167 S.K 736. 
46 Ga.App. 400, transferred, see 
Alsabrook v. Prudential Ins. Co., 
163 S.E. 706, 174 Ga. 637. 

N.D.—Finch, Van Slyck & McCon- 
ville V. Jackson, 220 N.W. 130, 67 
N.D. 17. 

23 C.J. p 639 note 94. 

2a S.C.—Farr v. Sims, 9 S.C.Eq. 
122. 24 Am.D. 896. 

2a Tex.—Teague v. Burk, Civ.App., 
3 S.W.2d 461. 

23 C.J. p 639 note 96. 

Bxoessive demaad in citation and 
notice of sale in action for fore¬ 
closure of lien renders sale void¬ 
able.—McGlothlln V. Scott, Tex.Civ. 
App., 6 S.W.2d 129. 

Statute not appUoable to eseontloa 
sales 

A statute requiring the notice of 
sales under order of the court to 
specify the amount to be realized by 
such sale does not apply to a sale 
of land under execution.—^Mason v. 
Letcher Coal & Coke Co., 245 S.W. 
130, 196 Ky. 629. 

24. Tex.—Citizens' Nat. Bank of 
Decatur. Ill. v. Interior Land & 
Immigration Co., 87 S.W. 447, 14 
Tex.Civ.App. 301. 

25. La.—Mulling v. Jones, 97 So. 
202, 163 La. 1091. 
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Wslver 

La.—Scott V. Gordon, 168 So. 184, 
184 La. 1017. 

26. Kan.—Treptow v. Buse, 10 Kan. 
170. 

27. Iowa.—Ebinger v. Wahrer, 288 
N.W. 687, 213 Iowa 84. 

23 C.J. p 639 note 99. 

Bedemptlou zlgbt of third pezsos 
Notices were not void because 
omitting statement that execution 
sale was without right of redemption 
as to debtor, where others had a 
right of redemption.—Ebinger v. 
Wahrer, supra. 

28. Minn.—^Johnson v. Gerber, 130 
N.W. 996, 114 Minn. 174. 

29. Tex.—^Wilkerson v. Stasny. Civ. 
App., 183 S.W. 1191. 

30l N.Y.—Taylor v. Bell, 106 N.Y.S. 
273. 121 App.Dlv. 437. 

31. N.D.—Finch, Van Slyck & Mc- 
Conville v. Jackson, 220 N.W. 130, 
67 N.D. 17. 

32. Del.—Petition of Adair, 190 A. 
106, 8 W.W.Harr. 175. 

N.D.—Finch, Van Slyck & McCon- 
ville v. Jackson. 220 N.W. 130, 67 
N.D. 17. 

23 C.J. p 689 note 6. 

33. Cal.—Baar v. Smith. 276 P. 861, 
97 Cal.App. 398. 

Pa.—^West v. West, 6 Pa.DiBt. 4b Co. 
64. 

23 C.J. p 639 note 6. 
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certainty,** so as to enable prospective purchasers, 
in the exercise of ordinary diligence, to identify it.*® 
The notice is not invalid because it includes more 
than the sheriff was authorized to, or did in fact, 
sell,^^ or because it fails to state that less than the 
full amount of the property will be sold if it will 
satisfy the judgment.37 Under some statutes, the 
advertisement of the sale of real property under ex¬ 
ecution, in addition to a description of the proper¬ 
ty, must specify the principal improvements there- 
on.38 

The time of the sale should be stated in the no¬ 
tice with such deftniteness as will enable intending 
bidders to know when to be present.39 It is not 
necessary, however, that the exact hour appointed 
for the sale should be stated if the time is fixed as 
Between certain business hours of the day;^® and 
where the hours between which property must be 
sold arc fixed by statute it is not necessary to state 
in the notice the hour at which the sale is to take 
place.^1 

The place of sale should be set out in the notice, 
since “the designation of a place of sale is an essen¬ 
tial requisite of the notice, without which it is in 

law no notice.”^2 

Setting out names of parties. By the better prac¬ 
tice, and under some statutes, the names of the par¬ 
ties to the execution, especially that of defendant, 
should be set out in the notice of salc,^® but, in the 
absence of a statute requiring it, it is not necessary 
that the notice set out the names of the parties.^^ 

Signature of officer. A notice of sale need not be 


signed by the officer in writing, a printed signature 
being sufficient.^ ^ Where a sale is made by a coun¬ 
ty sheriff acting as the deputy of a sheriff of the 
supreme court, the notice may be signed by him in 
his official capacity as county sheriff.^® 

d. Time or Duration of Notice 

Ordinarily notice of an execution eale ahould be given 
for the prescribed length of time before the sale. 

The notice of sale is no part of the levy but the 
levy must be complete before such notice can be 
given.^*^ The statutes providing for notice of an 
execution sale usually prescribe the length of time 
before sale for which such notice must be given 
and such provisions must be complied with.^* Un¬ 
less required by statute, it is not necessary that the 
last publication of the notice shall be the prescribed 
number of days before the day of sale;^® and in 
computing the time the law does not recognize frac¬ 
tions of a day.®® 

Where the statute requires the notice of sale to 
be published for a certain number of weeks, it has 
been held that this provision of the statute is not 
satisfied by a publication for less than seven days 
for each week, and that the full number of days con¬ 
tained in the number of weeks prescribed must 
elapse between the date of the first advertisement 
and the sale,®i although a contrary rule is estab¬ 
lished in some states which hold that publication 
once during each week for the proper number of 
weeks prior to the sale is sufficient without regard 
to the number of days elapsed.®^ It has been held, 
however, under the latter construction, that a week 


34 . Cal.—Everts v. Will S. Fawcett 
Co., 74 P.2d 816, 24 Cal.App.2d 213. 
Idaho.—Rexburf? Lumber Co. v. Pur- 
rinfirton, 113 P.2d 611. 613, citing 
Corpu XbzIs. 

23 C.J. p 639 note 7. 

36. Idaho.—Rexburg Lumber Co. v. 
Purrington, supra, citing OorpM 
jrnzlfl. 

Tex.—Gutierrez v. Rodriguez, Civ. 

App., 137 S.W.2d 220. 

23 C.J. p 639 note 8. 

36 . Ky.—Siler v. Lawson, 173 S.W. 
168. 163 Ky. 6. 

Neb.—^Northwestern Mut. L. Ins. Co. 
v. Marshall, 96 N.W. 367, 1 Neb. 
Unoff., 36. 

87. Ky.—Siler v. Lawson, 173 S.W. 

, 168, 163 Ky. 6. 

3Bl Pa.—Houghtaling v. Megahey, 
19 Pa.Dist. 371, 36 Pa.Co. 212. 

23 C.J. p 640 note 13. 

33 . Ky.—Mason v. Letcher Coal & 
• Coke Co., 245 S.W. 130, 196 Ky. 
629. 

N.J.—Century Transit Co. v. Public 


Service Co-ordinated Transport, 
176 A. 719, 117 N.J.Eq. 620. 

N.D.—Pinch, Van Slyck & McCon- 
ville V. Jackson. 220 N.W. 130, 67 
N.D. 17. 

23 C.J. p 640 note 14. 

40. N.J.—Coxe V. Halsted, 2 N.J. 
Eq. 311. 

23 C.J. p 640 note 16. 

41. Mont.—Pox V. Curry, 29 P.2d 
663. 96 Mont. 212. 

23 C.J. p 640 note 16. 

48. Ky.—Mason v. Letcher Coal & 
Coke Co., 246 S.W. 130, 196 Ky. 
629. 

N.D.—Finch, Van Slyck & McCon- 
ville V. Jackson, 220 N.W. 130, 67 
N.D. 17. 

23 C.J. p 640 note 17. 

43. Pa.—West v. West, 6 Pa.Dist. 
& Co. 64. 

23 C.J. p 640 note 18. 

Vievi facias owned by tnuuifcvcc 
Advertisement naming original 
plaintiff and defendant held suffi¬ 
cient, although fieri facias was own¬ 
ed by transferee not mentioned in 
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advertisement.—Hill v. Kitchens, 148 
S.E. 764, 39 Ga.App. 789. 

44. N.D.—Pinch, Van Slyck & Mc- 
Conville v. Jackson, 220 N.W. 130, 
67 N.D. 17. 

23 C.J. p 640 note 19. 

45. N.J.—Coxe V. Halsted, 2 N.J. 
Eq. 311. 

46. Ind.—Ross v. Banta, 34 N.E. 
866, 140 Ind. 120, 39 N.E. 732. 

47. Minn.—Castner v. Symonds, 1 
Minn. 427. 

4a Tex.—McGlothlln v. Scott, Civ. 

App., 6 S.W.2d 129. 

23 C.J. p 641 notes 23, 24. 

49. Ind.—Rhoades v. Delaney, 60 
Ind. 468. 

5a Colo.—Leppel v. Kus, 88 P. 448, 
38 Colo. 292. 

23 C.J. p 641 note 27. 

51. U.S.—Early v. Homans, D.C., 16 
How. 610, 14 L.Ed. 1079. 

23 C.J. p 641 note 28. 

58. N.Y.^Wood V. Morehouse, 46 N. 
Y. 368. 

23 C.J. p 641 note 29. 
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must be counted as a calendar week beginning on 
Sunday and ending with Saturday, and that the sale 
cannot be made on a day of the same week during 
which the last advertisement appears.^^ 

it has been held that a notice of sale, defective 
by reason of failure to publish it for the time des¬ 
ignated by the statute, cannot be cured by a post¬ 
ponement of the sale to a day sufficiently remote to 
answer the statutory requirements.®^ The adver¬ 
tisement of a sale in anticipation of the dissolution 
of a restraining order, although a violation of the 
order, was held not to render the sale void, in the 
absence of fraud, collusion, or surprise.®® 

Perishable property. Under some statutes, where 
the property levied on is of a perishable nature, the 
provision requiring a certain number of days* notice 
of sale docs not apply, but the officer may obtain 
from the court authority for an immediate sale,®® 
on his giving the required notice of his intention to 
make such application.®^ 

e. Effect of Failure to Give Proper Notice 

While defect! In the notice have been variously held 
to render the sale void or voidable, In most Jurisdictions 
it is now provided that an improper notice does not affect 
the validity of a saie to an innocent purchaser since the 
party aggrieved has his remedy against the officer for 
any injuries sustained by reason of the neglect. 

Although it has been held under some statutes 
that the failure to give the required notice renders 
the sale void,®® as, for example, where there is a 


failure to publish the notice for the required length 
of time,®® ordinarily the failure of the officer to give 
the notice or notices required by law will render 
the sale voidable only.®® Thus a failure to specify 
the principal improvements on the property will ren¬ 
der the sale voidable,®! and the sale is voidable 
where the description of the property in the notice 
is erroneous or insufficient,®2 but defects in a de¬ 
scription of the property which do not mislead will 
not vitiate the sale;®® and it has been held that, 
where defendant has actual notice of the sale, fail¬ 
ure to give notice to him as required by statute 
will not be considered.®^ 

It is expressly provided by statute in some states 
that the failure to give the required notice of sale 
shall not affect the validity of the sale,®® and in 
most jurisdictions the neglect of the officer making 
a sale to give the notice required by law does not 
affect the validity of such sale to an innocent pur¬ 
chaser without notice of such omission, since the 
party aggrieved has his remedy against the officer 
for any injuries sustained by reason of the neg¬ 
lect.®® 

Opening, vacating, or collateral attack on execu¬ 
tion sale because of irregularities or misconduct af¬ 
fecting the sale is discussed infra § 232. 

f. Objections and Waiver 

Objections to the sufficiency of a notice can be made 
only by defendant in execution or by some person In 
privity with him, and such right may be waived. 


53. Ga.—Conley v. Hedwine, 35 S.E. 
92. 109 Ga. 640, 77 Am.S.R. 398. 

23 C.J. p 641 note 30. 

54. Me.—Sawyer v. Wilson, 61 Me. 
629. 

55. Ga.—Gower v. New England 
Morlg. Sec. Co.. Ill S.E. 422, 162 
Ga. 822. 

56. Md.—Arnold v. Fowler, 61 A. 
299, 94 Md. 497, 89 Am.S.R. 444. 

57. Ga.—Simmons v. Cooledge, 21 
S.E. 1001, 95 Ga. 50. 

23 C.J. p 642 note 33. 

58. R.I.—Bowker v. Semple. 162 A. 
604, 61 R.I. 142. 

23 C.J. p 642 note 36. 

59. Ind.—^Keen v. Preston, 24 Ind. 
396. 

23 C.J. p 641 note 25. 

aOi Ala.—Dean v. Lusk, 3 So.2d 310, 
241 Ala. 519. 

Cal.—Mitchell v. Alpha Hardware & 
Supply Co., 46 P.2d 442, 7 Cal.App. 
2d 52—Batlni V. Ivancich, 287 P. 
'623, 105 Cal.App. 391. 

Qa.—Hill V. Kitchens, 14'8 S.E. 754, 
3'9 Ga.App. 789. 

Ind.—^Willard v. Brlngolf, 6 N.E.2d 
815, 319, 103 Ind.Ap!p. 1<6, citing 

Oorpu Jnrli. 


Mont.—Fox V. Curry, 29 P.2d 663, 
96 Mont. 212. 

Okl —Morgan v. Stevens, 223 P. 365, 
101 Okl. 116. 

Tex.—Polk V Holland Texas Hy¬ 
po theek Bank, CIv.App., 66 S.W.2d 
1112—Hodges V. Commonwealth 
Bank & Trust Co., Civ.App., 44 S. 
W.2d 400. 

23 C.J. p 642 note 36. 

Zn Pannsylvaiila 

01) It has been held that the pro- 
vi.sion for the posting of notice of 
execution sales is merely directory 
and that failure to comply with the 
requirement will not of itself in¬ 
validate a sale.—>Barnes v. Barnes, 14 
Pa.Dist. & Co. 6'63—McDonald v. 
Winton, 4 Lanc.L.Rev. 194. 

(2) However, in an eaily case, 
where no notice of a sale was given 
and there was no bidder present but 
the plaintiff in execution, the sale 
was held fraudulent and void.—Mc- 
Mlchael v. McDermott, 17 Pa. 363. 
55 Am.D. 560. 

(3) A sale of a life estate under 
a venditioni exponas issued without 
an order of the court entered after 
the required notice la void.—Kintz 
V. Long, 30 Pa. 601. 
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61. Pa.—Houghtaling v. Megahey, 
19 Pa.Dist. 371, 3’6 Pa.Co. 212. 

82. Cal.—Baar v. Smith, 275 P. S'Ol, 
97 Cal.App. 398. 

33 C.J. p 639 note 9. 

63. Tex.—Citizens' Nat. Bank of De¬ 
catur, Ill. v. Interior Land & Im¬ 
migration Co., 37 S.W. 447, 14 Tex. 
Civ.App. 301. 

23 C.J. ip 640 note 10. 

64. Tex.—Hodges v. Commonwealth 
Bank & Trust Co., Civ.App., 44 8* 
W.2d 400. 

23 C.J. p 64'2 note 39. 

66. Iowa.—Bowden v. Hadley, 1'16 
N.W. 689. 138 Iowa 711. 

33 C.J. p 638 note 85, p 642 note 38. 

66L Cal.—Batlni v. Ivancich, 287 P. 
<523, 105 Cal.App. 3i91. 

Ga.—Hill V. Kitchens, 148 S.E. 764, 
39 Ga.App. 789. 

Mich.—Wernik v. Kolodzielczak, 215 
N.W. 3<60. 240 Mich. 46'8. 

Tex.—Polk V. Holland Texas Hy- 
potheek Bank, Civ.App., 66 S.W.2d 
1113—Hodges V. Commonwealth 
Bank & Trust Co., Civ.App., 44 S. 
W.2d 400. 

23 C.J. p 642 note 37. 
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Objections to the sufficiency of a notice can be 
made only by defendant in execution or by some 
person in privity with him,^^ and must be made in 
apt time.®^ 

Waiver, Since a statute requiring notice of a 
sale is intended for the benefit.of the debtor, he may, 
either expressly or impliedly, waive its provisions 
but the waiver, to be upheld, must be made in good 
faith and not prejudicial to the rights of other cred¬ 
itors of defendant in execution. 

g. PresumptionB 

UnleM the contrary appears, It will ordinarily be 
presumed that an officer making an execution sale gave 
the prescribed notices. 

Unless the contrary appears, it will, as a general 
rule, be presumed that an officer making a sale un¬ 
der execution gave all the requisite statutory notic- 
es^i in a proper manner and where a publication 
is shown it will be presumed that the newspaper 
was such a one as was required by the statute.^® 
In some jurisdictions, however, where objection is 
made to the confirmation of a sale for the want of 
legal notice, the rule is laid down that the officer 
must prove that the proper notice was given and 
also that the burden of proof is on the party setting 
up title to land based on an execution sale, to show 
that proper notice of such sale was given.'^® 

§ 212. Persons Who May Purchase 

a. In general 

b. Officer making sale 

c. Execution creditor or his representa¬ 

tives 


d* Execution debtor or person in fiduci¬ 
ary relation 

a. In General 

Qenerally any person may purchase at an execution 
sale provided he Is competent to contract and does not 
occupy such a relationship to the execution defendant as 
would prevent him from making his Interests antagonistic 
to defendant’s Interests. 

As a general rule any person may become a pur¬ 
chaser at an execution sale, provided he is compe¬ 
tent to contract and does not occupy such a relation¬ 
ship to execution defendant as would prevent him 
from making his interests antagonistic to defendant’s 
interests,*^® but a person cannot become a purchaser 
where, by reason of his duties in connection with 
the sale or his relationship to defendant, his indi¬ 
vidual interest as purchaser would be inconsistent 
with his duties.'^'^ A tenant in common,^® a tenant 
by the entirety,*^® or a partner®® may purchase the 
interest of his cotenant or copartner at an execu¬ 
tion sale. 

Appraiser, Under some statutes an appraiser is 
prohibited from purchasing the property appraised 
by him but it has been held that in the absence 
of fraud a sale to such appraiser is not void, but 
merely voidable.®® 

Fraudulent grantee, A fraudulent grantee of 
property may become the purchaser thereof at a 
subsequent sale under execution having a para¬ 
mount lien, and if the purchase is bona hde he ac¬ 
quires a valid title, since the fraud of the first 
conveyance does not taint or vitiate a subsequent 
purchase in good faith.®® 

A county,^^ city,^^ or a school district^^ may 


67. Ill.-HCook y. Chicago, 57 Ill. 268. 
23 C.J. p 642 note 40. 

68 . Ill.—-McCormick v. Wheeler, 86 
III. 114, 85 Am.D. 388. 

Mo.—Young V. Schofield, 34 S.W. 497, 
(132 Mo. 650. 

68 « La.—Scott y. Gordon, 16S So. 
134, 184 La. 1017—United Shoe- 
Repairing Machine Co. y. Costa, 7 
La.App. 147. 

28 C.J. p 64'2 note 42. 

70l Ill.—Oraddlck y. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 459. 
NT.Y.—Charles H. Dauchy Co. y. 
Wilkinson, 295 N.Y.S. 6*66, 251 App. 
Diy. 68. 

28 C.J. p 643 note 48. 

71. Pa.—Dorp y. New York Joint 
•Stock Land Bank, 6 A.2d 809, 885 
Pa. 800. 

28 C.J. p 643 note 44. 

7& Mass.—^Holmes v. Jordan, SO N. 

B. 1005, 163 Mass. 147. 

28 C.J. p 64'3 note 46. 


73. Mo.—Chandler y. Bailey, 1 S.W. 
745, 89 Mo. 641. 

23 C.J. p 643 note 46. 

74. Kan.—Haacn y. Webb, 74 P. 
1111, 68 Kan. 30<8. 

23 C.J. p 643 note 47. 

78^ U.S.—^Ransom y. Williams, Ill., 
2 Wall. 818, 17 L.Ed. 803. 

76. Tex.—Reitz v. Mitchell, Ciy. 
App., 2*56 S.W. 697. 

23 C.J. p 643 note 60. 

Tbs judge or jnvties who rendsvsd 
the jndgmsdat may purchase property 
sold under execution issued on such 
Judgment.—Reitz y. Mitchell, Tex. 
Civ.App.. 26« S.W. 607—23 C.J. p 
643 note 50 [a]. 

77. Miss.—^White ▼. Trotter, 24 
Miss. 80, 68 Am.D. 112. 

28 C.J. p 643 note 61. 

7a Cal.—Gunter v. Laflan, 7 Cal. 

688 . 

28 C.J. p 643 note 62. 
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79. N.J.—^Zubler y. Porter, 120 A. 
194, 98 N.J.Law 444, 27 A.L.R. 
622. 

SO. Cal.—Bradbury y. Barnes, 19 
Cal. 120. 

N.C.—Baird y. Baird, 21 N.C. 624. 31 
Am.D. 399. 

81. Neb.—McKeighan y. Hopkins. 
119 Neb. 34. 

sa Neb.—Best v. Zutavern. 74 N. 
W. 64, 53 Neb. 604. 

Ohio.—/Terrill y. Auchauer, 14 Ohio 
St. 80. 

83. Ala.—Seals v. Phelffer, 77 Ala. 
278. 

84. Idaho.—Evans v. Power County, 
1 P.2d 614, 60 Idaho 690. 

88. Idaho.—^Evans v. Power County, 
supra. 

aa Idaho.—Evans v. Power County, 
supra. 
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sometimes purchase property at an execution sale 
under a judgment in its favor. 

b. Officer Making Sale 

Ordinarily tha officer making an execution eate can¬ 
not, either directly or Indirectly, become the purchaeer. 

The rule of law that an agent cannot represent 
two principals whose interests are conflicting ap¬ 
plies with peculiar force to execution sales, and the 
officer making the sale cannot, either directly or in¬ 
directly, become the purchaser,*^ even though a 
third person is jointly interested in the purchase;*® 
a*- least he cannot do so without the consent of the 
creditor and the debtor;** nor can he bid for the 
property, either for himself or as the agent of an¬ 
other, as shown infra § 213. However, this rule 
does not prevent the officer from thereafter pur¬ 
chasing, as an individual, from the purchaser at the 
execution sale, where such purchase is not in pur¬ 
suance of fraud, collusion, or prearrangement.** 

A deputy who makes or assists in selling is under 
the same disability as the sheriff as to becoming a 
purchaser,*! although it has been held that where 
the sale is made by the sheriff his deputy who is 
not concerned in the sale may become the purchas¬ 
er.** An ex-sheriff may buy land sold subsequently 
under a levy made when he was in office.** 
Generally a sale to the officer conducting the 
sale*4 or to his agent** is void; but it has been 
held that a sale by a sheriff to his own agent is not 
necessarily void at law but is voidable for fraud in 
fact;** and that, in the absence of statute to the 
contrary, a sale by the officer to a near relative*^ 


or to a corporation in which he is a stockholder** 
is not necessarily invalid. 

c. Execution Oreditor or His Eepresentatives 

The execution creditor or hie repreeentativee may 
purchase at the sale but It will be affected by slighter 
Irregularities than if a stranger was the purchaser. 

The execution creditor may, if he acts in good 
faith, become the purchaser,*® especially where he 
has assigned his claim to another;! 
chase may also be made by the creditor's attorney,* 
or by his assignee.* However, the courts are not 
in accord as to whether or not the creditor or his 
attorney is a bona fide purchaser without notice, as 
shown infra § 295, but he is held to greater strict¬ 
ness, and a sale to him will be affected by slighter 
irregularities than if a stranger was the purchas¬ 
er.* Thus the party who has absolute control of 
the sale for his own benefit cannot be a purchaser 
unless there is a fair competition of bidders or a 
lawful opportunity given for such competition.® 

A county judge, although a financial agent of the 
county, may purchase at a sale under a judgment in 
favor of the county, subject to an option in the 
county to claim the benefit of the purchase.* 

d. Execution Debtor or Person in Fiduciary Re¬ 

lation 

An execution debtor may become the purchaeer at an 
execution • sale, but a pereon etanding in a fiduciary re¬ 
lation to him will not be permitted to derive an undue 
advantage at hie expenae. 

Defendant in execution may become the purchas¬ 
er;*^ and one of two codefendants may purchase the 


87. Pa.—Trank v. Gysllna, 30 Fa. 

Co. 386. 387. 

23 C.J. p 614 note 58. 

88L Ill.—Wlckllff V. Hobinson, 18 
Ill. 145. 

Tenn.—Johnson v. Pryor, 6 Hayw. 
243. 

89. Vt.—Woodbury v. Parker. 19 Vt. 
253. 47 Am.D. 685. 

23 C.J. p 644 note 60. 

90. 'Miss.—Myers v. Drago Grain 
Co.. 71 So. 874, 111 Miss. 614. 

81. iN.Y.—^Jackson v. Anderson, 4 
Wend. 474. 

23 C.J. p 644 note 63. 

98. N.C.—.McKee v. Vail, 79 N.C. 
194. 

23 C.J. p 644 note 64. 

93. S.C.—Leger v. Doyle, 48 S.C.L. 
109, 70 Am.D. 240. 

94L Oa.—Coleman v. Maclean, 28 S. 

E. 861, 101 Ga. 308. 

23 C.J. p 644 note 06. 

98. Vt.—Downing v. Lyford, 57 Vt. 
507. 

•8. Md.—^Isaac v. Clarke, 2 Gill 1. 


97. Ala.—Dexter v. Strobach, 56 
Ala. 233. 

Tex.—Brackenridge v. Cobb, 21 S.W. 

614, 2 Tex.Clv.App. 151. 

23 C.J. p 644 note 6>9. 

96. Mo.—Hardwick v. Jones, 65 Mo. 
54. 

99. Ark.—Arkansas Nat. Bank v. 

Price, 15 S.W.2d 895, 179 Ark. ISS. 
23 C.J. p 644 note 71. 

Purchase at execution sale by execu¬ 
tor or administrator see Execu¬ 
tors and Administrators S 268. 
Valid jadgmeat and new equity ot 
redemptioa 

Execution sale, if made to party to 
litigation, to be valid must be had 
under valid Judgment, and there 
must be a new equity of redemption. 
—'First-Trust Joint Stock Land Bank 
of Chicago v. Meredith, 64 P.2d 977, 
1<9 Cal.App.2d 103. 

Im Tex.—Hudson v. Morrlss, 65 Tex. 

595. 45 

23 C.J. p 644 note 72. 

9. Cal.—Elam v. Araagu, 10 P.2d 
805, 122 Cal.App. 742. 

28 C.J. p 644 note 78. 
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Sale invalid 

Where defendant's grantor as¬ 
signed claim for collection and at¬ 
torney for assignee, through an in¬ 
termediary, purchased property levied 
on at sale under execution and con¬ 
cealed facts from grantor, defend¬ 
ant receiving quitclaim deed from 
grantor obtained superior right over 
attorney subsequently obtaining deed 
from grantor.—Elam v. Arzaga, su¬ 
pra. 

8« Mo.—^Bradley v. Heffernan, 57 S. 

W. 753, .156 Mo. 653. 

23 C.J. P 644 note 74. 

4. Pa.—Leisenring v. Black, 5 
Watts 303, 30 Am.D. 322. 

23 C.J. p 644 note 75. 

5. Pa.—McMichael v. McDermott, 17 
Pa. 353, 56 Am.D. 560. 

23 C.J. p 645 note 77. 

8. Tex.—^Pelts v. Bell County, 182 
S.W. 128, 103 Tex. 615, reversing 
Clv.App., 120 S.W. 1066. 

7. Ill.—(Roberts v. Hughes, 81 Ill 
130, 25 Am.R. 270. 
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property of the other defendant, when sold to sat¬ 
isfy a joint execution against both.® A purchase by 
one acting for the debtor is not necessarily inval¬ 
id;® and a purchaser may lawfully buy with the 
intent of afterward giving the whole of it, or any 
part thereof, to the insolvent debtor or his family.^® 
It has been held, however, that a purchase at an 
execution sale, for the use of, or on behalf of, de¬ 
fendant in execution, is fraudulent, as creating a 
false impression on the other bidders,or where 
the intention is to hold it for the benefit of the debt¬ 
or and screen it from his creditors.^® 

Purchase of fiduciary for self. The doctrine that 
a person standing in a fiduciary relation to another 
will not be permitted to derive an undue advantage 
at the expense of the cestui que trust has been ap¬ 
plied to execution sales,but as against other cred¬ 
itors the attorney for the debtor may purchase, 
and an attorney may always purchase where there 
is no fiduciary relation to the execution debtor.^® 
Debtor's wife. Unless a wife is incompetent to 
take title directly from^ her husband,^® the mere ex¬ 
istence of the marital relation docs not prevent or 
disqualify the wife from buying the property of the 
husband at a sale under an execution, if she does 
so with her own funds and without collusion with 
him to hinder, delay, or defraud his creditors.!^ 

§ 213. Bids 

a. In general 

b. Chilling and puffing the bidding 

a. In Gheneral 

A bid may be made in pereon or through an agent, or 


It may be made In writing or oven by telephone, pro¬ 
vided it IB properly cried out; but the officer making the 
aale cannot bid for hlmeetf or as agent for another. A 
bid must be unconditional, and the amount for which the 
property Is sold, must be within the statutory limits 
therefor. The eaie usually should be made to the highest 
qualified bidder. 

A bid may be made by the bidder in person or 
through an agent,i® or it may be made in writing,i® 
but the officer must regularly cry a written bid at 
the sale,®® and a bid reduced to writing before the 
sale is concluded supersedes prior bids by the same 
person.21 It has been held proper to receive a bid 
by telephone where the officer makes a public out¬ 
cry of the bid before striking off the property to 
such a bidder.®® 

The officer making the sale cannot bid for the 
property, either for himself or as agent for anoth¬ 
er;®® he cannot bid for the creditor under author¬ 
ity to bid off the property for him if it sells for 
less than the debt.®^ This, however, does not pre¬ 
clude his crying a bid of a third person who is ab¬ 
sent and has telephoned or written to him a bid for 
a specific sum, as under such facts the bid is made 
by the third person and not by the officer;®® al¬ 
though it has been held that written bids must be 
delivered to the officer at the sale, since the receipt 
of such bids by the officer at other times and places 
would constitute him the agent of such bidders and 
invalidate the sale.®® 

Conditional bids at execution sales are contrary to 
the policy of the law and should be disregarded by 
the officer conducting the sale,®*^ such as a bid 
coupled with an unauthorized condition as to the 


17. N.J.—Zubler v. Porter, 120 A.Power of officer to purchase see su- 


194, 9<8 N.J.Law 444, 27 A.L..R. 822. 
23 C.J. p 645 note 90. 

Tenaate by eatlreifey 

Where husband and wife are seized 
of an estate by the entirety, the 
wife may purchase her husband's 
interest at execution sale.—^Zubler v. 
Porter, supra. 


pra 9 212. 

84. Oa.—Coleman v. Maclean, 28 8. 
E. 861, 101 Ga. 303. 

23 C.J. p 646 note 97. 

85. Colo.—Victor Inv. Co. v. Roerig, 
124 P. 349, 22 Colo.App. 267. 

23 C.J. p 646 note 98. 


8. Iowa.—Atlee v. Bullard, 98 N.W. 
889, 1*23 Iowa 274. 

23 C.J. p 645 note 81. 

9. Iowa.—Beatty v. Cook, 185 N.W. 
360. 192 Iowa 543. 

23 C.J. p 64'5 note 82. 

IQL N.C.—Thorpe v. Beavans, 73 N. 
C. 241. 

11. Ky.—Flowers v. Sproule, 2 A.K. 
Marsh. 54. 

18. N.C.--Woodley v. Hassell, 94 N. 
C. 157—Morris v. Allen, 32 N.C. 
203. 

13. N.J.—Oeyer v. Geyer. 78 A. 449, 
7’5 N.J.Bq. 124. 

28 C.J. p 645 note S'S. 

14. Iowa.—^Beatty v. Cook. IB'S N.W. 
360. 192 Iowa 542. 

23 C.J. p 645 note 87. 

18b Wash.—Johnson v. Johnson, 119 
P. 22, 64 Wash. 113. 

23 C.J. p 646 note 88. 

lA* Mass.—Stetson v. O'Sullivan, 8 
Allen 321. 


la N.J.—Merwln v. Smith, 2 N.J. 
Eq. 182. 

19. Ill.—Dickerman v. Burgess, 20 
Ill. 266. 

23 C.J. p 645 note 93. 

aa Ill.—^Dickerman v. Burgess, 20 
Ill. 266. 

Ky.—Mullins v. Busklrk, 5 Ky.Li. 606, 
12 Ky.Op. 418. 

81. Pa.—Faunce v. Sedgwick, 8 Pa 
407. 

sa Colo.—^Victor Inv. Co. v. Roerig, 
124 P. 849, 22 Colo.App. 267. 

8a Ky.—^Dixon v. Sharp, 1 A.K. 

Marsh. 211/ 

28 C.J. p 646 note 96. 


8a Ohio.—Sparling v. Todd, 27 Ohio 
St. 621. 

87. Ill.—^Dorris v. Johnson, 2 N.E. 

2d 74, 363 Ill. 236, 104 AL.R. 629. 
Tex.—^Hodges v. Commonwealth 

Bank & Trust Co., Civ.App., 44 S. 
W.2d 400. 

23 C.J. p 646 note 1. 

Bid Should not be received which 
is conditioned on the debtors* own¬ 
ing all the property individually or 
having undivided one-half interests. 
—Dorris v. Johnson, 2 N.E.2d 74, 868 
Ill. 286, 104 A.L.R. 629. 

••JSjfvx ooaarmation of ■ale»*’ not 
coadltloa 

Bid accepted on execution sale is 
an ' “unconditional bid,’* notwlth- 
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manner of payment.^^ If he accepts such a bid it is 
invalid, and the execution creditor, who has re¬ 
deemed the premises from a foreclosure sale, is en¬ 
titled, under a statutory provision that the amount 
of the redemption money so paid shall be regarded 
as a bid, to a sheriff’s deed as having made the only 
valid bid.25 

Sale to highest bidder. The sale should be made 
to the highest qualified bidder,30 provided the debt 
is not paid or the judgment discharged before.®^ 
Except where the highest bid is not a proper one,32 
if the officer refuses to call the highest bid and 
strikes off the property to a lower bidder, equity 
will order the sale resumed at the point of the un¬ 
called bid and have the property struck off to such 
bidder in case no higher bid is thereafter made;33 
or the person whose higher bid was wrongfully re¬ 
jected by the officer may recover the property from 
the lower bidder to whom it was sold.34 

On failure of the highest bidder to comply with 
his bid the sheriff, as a general rule, has no author¬ 
ity, without a resale, to convey the property to the 
next highest bidder,35 although there are authori¬ 
ties to the effect that he may offer the property 
to the next highest bidder,36 or make a return that 
the property was sold for so much, that the pur¬ 
chase money has not been paid, and that therefore 
the property remains unsold.37 


Necessity for more than one bidder. Unless fraud 
is involved,38 it is the rule that a sale is not invalid 
merely because there was only one bidder ;33. and 
this is so, although a statute requires the sale to be 
to the “highest” bidder.^® If there are no bidders, 
the officer making the sale should return the execu¬ 
tion, “No sale for want of bidders,” and not sell to 
the judgment creditor for a mere fraction of the 
worth of the property.^^ 

Amount of bid. The amount of a bid which may 
be accepted, or in other words the amount for which 
the property may be sold, is generally regulated by 
the statute. Under the different statutes, the bid 
on which the sale is predicated must be sufficient to 
discharge prior privileges and mortgages which have 
a preference over the judgment creditor;^2 or be 
a certain percentage of the appraised value of the 
property,^* qj. of the debtor’s equity or interest 
therein or, in case of the sale of a corporate 
franchise, must be for at least the amount of the 
debt.^5 jf the bid, together with unpaid taxes, in¬ 
cluding penalty and costs, at the time of sale, 
amounts to the required amount or percentage, the 
sale is for the proper amount,^® even though the 
purchaser, in the absence of fraud and collusion, 
later succeeds in procuring a reduction in the 
amount of the taxes.^"^ Where a statute as to sale 
of encumbered property prevents the purchaser 
from acquiring anything more than a lien for his 


standing that return of order of sale 
shows that premises were sold “up¬ 
on confirmation of sale and posses¬ 
sion," where record discloses that 
sale was conducted substantially as 
prescribed by notice and In accord¬ 
ance with decree.—Holferty v. Wort- 
man, 283 N.W. 856, 135 Neb. 732. 
9B, Ind.—-Swo'pe v. Ardery, <6 Ind. 
213. 

29 . Ill.—^Dorris v. Johnson, 2 N.E. 

2d 74, 363 Ill. 23*6, 104 A.L.R. 629. 
SO. La.—'Ragusa v. Greco, 131 So. 
849, 850, 171 La. 6<86, citing Ooxpus 
Juris. 

Mo.—^Dierks & Sons Lumber Co. v. 
Taylor, 4i6 S.W.2d 244, 22« Mo.App. 
74i6. 

23 C.J. p 646 note 2. 

31. U.S.—U. S. V. Vestal, D.CJN.C,, 
Il2 F. 5*9, 4 Hughes 4>67. 

32. Ky.—Downing v. Brown, Hard. 
181. 

23 C.J. p 646 note 4. 

33. Ga.—^Duffey v. Rutherford, 21 
Ga. 363, 68 Am.D. 4'59. 

34 . Tex.—^Needham v. Cooney, Civ. 
App., 173 S.W. 979. 

35 . Ga.—Citizens Bank of Forsyth 
V. Lamar County, 200 S.E. 257, 
'268, 187 Ga. 123, citing Oorpus Ju- 

ZiSa 

2a C.J. p 646 note 7. 


Failure to comtply with bid generally 
see infra §§ 218—222. 

35. U.S.—Zantzinger v. Pole, Pa., 1 
Dali. 419, 1 L.Ed. 204. 

N.C.—Cummings v. McGill, 6 N.C. 
357. 

37. U.S.—Zantzinger v. Pole, Pa., 1 
Dali. 419, 1 L.Ed. 204. 

38. Pa.—Swires v. Brotherline, 4»1 
Pa. 135, 80 Am.D. 601. 

23 C.J. p 646 note 12 [a]. 

39. Kan.—Dewey v. Loomis, 2T6 P. 
271, 113 Kan. 750. 

N.D.—Power V. Larabee, 67 N.W. 789, 
8 N.D. 602, 44 Am.S.R. 677. 

Pa.—Swires v. Brotherline, 41 Pa. 

135, 80 Am.D. 601. 

23 C.J. p 646 note 12. 

Only one bidder as circumstance in 
setting aside sale see infra 5 233. 
Scarcity of bidders as ground for 
postponement of sale see supra § 
209. 

4a N.D.—^Power v. Larabee, ‘57 N. 
W. 789, 3 N.D. 602, 44 Am.S.R. 
677. 

41 . Mo.—Van Graafieland v. Wright, 
228 S.W. 46'5, 286 Mo. 414. 

48 . La.—Markham v. Lacaze, 187 
iSo. 669, 192 La. 28'5—^Rice Mill Co. 
V. Benoit, 42 So. 480, 117 La. 999 
—Shaw V. Marceaux, 125 So. 460, 
12 La.App. 401. 
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Chattsl mortgages held wlthia stat¬ 
ute 

La.—Giangrosso v. Straub, 122 So. 
9«15, 11 La.App. 40’6. 

Sale to Judgment creditor is void 
where price paid by him Is insum- 
cient to discharge preexisting special 
mortgage on property which has 
preference over judgment creditor’s 
lien.—Keller v. Summers, La.App., 
159 So. 198. 

43. Ky.—Golf V. Moore, 2'90 S.W. 
•659, 217 Ky. -815. 

Okl.—Alexander v. American Nat. 

Bank. 153 P. 130, 64 Okl. 345. 

23 C.J. p 646 note 17. 

Appraisement of property generally 
see supra 9 10<6. 

44. Okl.—Miller v. American Bank 

& Trust Co., 40 P.2d 1074, 171 

Okl. 99—Hewitt v. Voils. 296 P. 
447, 14 7 Okl. 270—Alexander v. 

American Nat. Bank, 153 P. 130, 
54 Okl. 345. 

46. N.C.—Taylor v. Jerkins, 61 N.C 
316. 

46. Okl.—Guaranty Bank of Okla¬ 
homa City V. Qalbreath, 22'5 P. 
'971, 99 Okl. 9. 

47. Okl.—Guaranty Bank of Okla¬ 
homa City V. Galbreath, 225 P. 
971, 9'9 Okl. 9. 
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purchase price and interest, a bid cannot be received 
in excess of the debt, interest, and costs.On a 
resale after the default of the purchaser at the first 
sale, no bid shall be received, under some statutes, 
except for a greater amount than the purchase price 
at the first sale,^® but a default, within such a stat¬ 
ute, is not constituted by the mere fact that plain¬ 
tiff in execution, to whom the property was sold, 
refuses to receipt for the amount of his bid, or to 
credit his judgment.®® 

b. Chilling and PniBng the Bidding 

Puffing or chilling the bidding It generally regarded 
ae fraudulent and aa being ground for aettlng aelde the 
sale, as where an agreement or arrangement on the part 
of the bidders, or an act or representation by the pur¬ 
chaser, diminishes competition and stifles or chills the 
bidding. 

Chilling or puffing of the bidding at a sheriffs 
sale is regarded as fraudulent, and it is well set¬ 
tled that on a timely application made by a motion 
to the court out of which the execution issued, or 
by a suit in equity, the sale will be set aside where 
such fraudulent practices have been resorted to.®^ 

Agreement or combination. It is the policy of the 
courts to discountenance combinations or agree¬ 
ments on the part of bidders at execution sales, the 
object and effect of which are to stifle competition, 
and the courts will deny to any party to such agree¬ 
ment or combination any benefit from the sale and 
set it aside on proper motion,®2 unless all parties 
concerned know of the arrangement and assent 
thereto.®® This rule, however, does not apply to 
an association or combination of bidders formed for 


honest and proper purposes,®^ as in the case of a 
union of several persons formed on account of the 
magnitude of the sale, or where the quantity of¬ 
fered to a single bidder would exceed the amount 
which individuals mig^t wish to purchase on their 
own account;®® or where several execution credi¬ 
tors, for the purpose of preventing a sacrifice of 
the property of their debtor, enter into an agree¬ 
ment to bid off the property, and under this agree¬ 
ment it brings approximately its full value at the 
sale,®® unless fraud was contemplated or commit- 
ted.®7 It has been held that, even where the con¬ 
duct of bidders was such as to deter other bidders 
desiring to purchase the property which was to be 
sold, the sale should not be set aside on such ground 
unless it is shown that there was at the sale a per¬ 
son or persons who would have, but for such con¬ 
duct, become bidders for the property, and that by 
reason of this arrangement they were actually de¬ 
terred from participating in the bidding.®® 

Employment of agent to make purchase. Where 
property is purchased by one person for another, 
even though both persons are present at the sale, 
such sale is not void on the ground that there was 
a chilling of the bidding.®® 

Representations or conduct. Since all execution 
sales should be open to free and full competition, 
the general rule is that, where the purchaser does 
any act or makes any false representation, the ef¬ 
fect of which is to destroy such competition and 
stifle bids, by reason of which the property sells 
at an undervalue, the sale will be invalid;®® and 


48. Ky.—Ootton v. Cotton, 123 S. 

W. 331. 136 Ky. 54. 

23 C.J. p 646 note 18. 

4^ Or.—^Miller v. Achurch, 93 P. 

832. 50 Or. 478. 

60. Or.—'Miller v. Achurch, aupreu 

51< N.J.-—Vineland Nat. Bank v. 

Shinn. 36 A. 958. 55 N.J.Eq. 41*5. 

affirming 41 A. 1116, 55 N.J.Eq. 

825—Metropolis Nat. Bank v. 

Sprague. 20 N.J.Eq. 159. 

N.C.—Smith V. Greenlee, 18 N.C 

126, 18 Am.D. 564. 

23 C.J. p 674 note 70. 

Chilling bidding: 

In general see Auctions and Auc¬ 
tioneers 8 7 e (7). 

At Judicial sales generally see the 
C.J.S. title Judicial Sales 8 22. 
also 35 C.J. p 40 note 41-p 41 note 
40. 

Puffing bidding: 

In general see Auctions and Auc¬ 
tioneers 8 7 e (8). 

At Judicial sales generally see the 
C.J:S. title Judicial Sales 8 22, 
also 35 C.J. p 89 notes 34-39. 

Irregularities or misconduct affect¬ 
ing sale as ground for setting 


aside sale generally see infra 9 
23'2. 

68. La.—First Nat. Bank v. Hebert, 
111 So. 66. 142 La. 703. 

Pa.—Fenton v. Joki, 144 A. 134, 138, 
294 Pa. 309, quoting Corpus Juris. 
23 C.J. p 647 note 42. 

Validity of contract to prevent com¬ 
petition see Contracts 8 187. 

53. Pa.—Maffet v. IJarns. 103 Pa. 
2 ' 66 . 

64. Oa.—^Buckner v. Chambliss, 30 
Ga. 6<52. 

Pa.—^Meskunas v. Puskunigis. 33 Pa. 
Dist. & Co. 124, 40 Lack.Jur. 77. 
63 York Leg.Rec. 48. 

Tex.—'Snouffer v. Heisig. 180 B.W. 

912, 62 Tex.Clv.App. 81. 

23 C.J. p 648 note 44. 

Where bidders have failed to oom- 
plj with their hide at two sales, and 
certain parties interested in purchas¬ 
ing the property enter into an agree¬ 
ment with a third-lien creditor by 
which the latter is not to bid in re¬ 
turn for the prospective purchaser's 
promise to see that his lien is paid, 
such an agreement does not consti¬ 
tute fraud such as will invalidate 
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the sale in the absence of proof that 
other bidders were interested in the 
agreement or were in any way pre¬ 
vented from attending the sale.— 
Meskunas v. Puskunigis. 33 Pa.Dlst. 
& Co. 124, 40 Lack.Jur. 77, 53 York 
Leg.Rec. 43. 

65. N.C.—Smith v. Greenlee. 13 N. 

C. 126, 18 Am.D. 664. 

'23 C.J. p 6418 note 45. 

5a Pa.—Braden v. O’Neil. 38 A. 

1023, 183 Pa. 462. 83 Am.S.R. 741 
23 C.J. p 648 note 46. 

67. Pa.—Oram v. Rothermel, 98 Pa. 
300. 

6a Ga.—Conley v. Redwlne, 36 S.B. 

92. 109 Ga. 640. 77 Am.S.R. 3'98. 
Or.—Chandler Inv. Co. v. Matlock 
Inv. Co., 187 P. 1106, 96 Or. 394. 
23 C.J. p 675 note 7'3. 

6a Qa.—Conley v. Redwlne, 36 S.E. 

92, 109 Oa. 640, 77 Am.S.R. 8<98. 
Tex.—^Reynolds v. Dechaums, 24 
Tex. 174, 76 Am.D. 101. 

28 C.J. p 675 note 73 [a]. 

aa U.S.—Cocks V. Isard, La., 7 
Wall. 659, 19 L.Bd. 276. 
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if the representation is untrue it is usually immate¬ 
rial whether the person making the representation 
did or did not know of its falsity.®^ If, however, 
a party has an interest in property about to be 
sold under execution, or a valid claim against it, or 
one believed to be valid, it is not improper for him 
to announce such interest or claim before the sale 
takes place, and such statement is not improper 
chilling of bidding and will not estop him from be¬ 
coming a purchaser of the property nor invalidate 
the sale;®^ and this also applies to a true repre¬ 
sentation of the purchaser that he intended to buy 
for the debtor.®® No inference of impropriety can 
be drawn from the fact that the attorneys for the 
creditor informed one of the purchasers that a sale 
was to be had, and suggested that he bid,®® or from 
representations made months before the judgment 
was rendered, without any apparent purpose of pre¬ 
venting competition at the sale.®® Deterring bid¬ 
ders for the benefit of defendant, and with his con¬ 
sent, does not vitiate the sale as between him and 
the purchaser.®® The debtor cannot complain that 
the sale was for an inadequate price where, at the 
time of the sale, he forbade it and impeached the 
validity of the judgment and execution, thus doing 
all in his power to prevent a sale at an adequate 
price.®*^ 

§ 214. ——- Acceptance, Withdrawal, or Re¬ 
jection 

In accepting or rejecting a bid, the sheriff may con¬ 
sider the solvency or responsibility of the bidder, and the 
adequacy of the amount bid. An adjournment of the 
sale Impliedly rejects bids made prior thereto. After 

Ky.—Martin v. Blight, 4 J.J.Marsh. 

491, 20 Am.D. 226. 

Or.—Chandler Inv. Co. v. Matlock 
Inv. Co., 187 P. 1105, 95 Or. 394. 

S.C.—Toole V. Johnson, 39 S.B. 254, 

61 S.C. 34. 

23 C.J. p 648 note 4>8. p 675 note 70 
fa]. 

61. Ind.—Reed v. Diven, 7 Ind. 189. 

Or.—Chandler Inv. Co. v. Matlock 
Inv. Co., 187 P. 1105, 95 Or. 394. 

02. NJ".—Brady v. Carteret Realty 
Co., 60 A. 938, 67 N.J.Bq. 641. 110 
Ani.S.R. 502, 3 Ann.Cas. 421. 

Or.—Chandler Inv. Co. v. Matlock 
Inv. Co.. 187 P. 1105, 95 Or. 394. 

Pa.—Miners Nat. Bank of Wilkes- 
Barre V. Bowman, 6 A.2d 286, 334 
Pa. 524. 

23 C.J. p 64.8 note 50, p 675 note 71. 

XoadlBg letter statlnsr claim 

Reading letter written by remain¬ 
derman stating her claims, at sale 
by marshal, can not be considered as 
**chilling of bidding,’* invalidating 
sale of a life estate.—George v. Cla¬ 
ry. 17« 8.E. 920, 180 Go. 2'79. 

Beading notloe oonoemlag Ut« of 
6 first mortgid^ at a sheriff’s sale 


acceptance a bid ordinarily cannot be withdrawn, unleoa 
made under a mistake of fact. 

The sheriff has the right to judge of the solvency 
of bidders and the sufficiency of security offered by 
them, and may refuse to accept the bid of an in¬ 
solvent or irresponsible person,®® including the bid 
of a minor or one under disability,®® or a bid be¬ 
yond the amount that he believes the bidder able to 
make good and it has been held that he may, as 
a guaranty of the bidder’s good faith, require a de¬ 
posit to be made before accepting the bid.*^^ He 
should reject a bid of an insolvent agent who bids 
in excess of his authority.^® 

Inadequate hid. The officer should not sell prop¬ 
erty levied on, for a grossly inadequate or a merely 
nominal price,but should return the writ with a 
statement that the property was not sold for want 
of buyers,*^® or should postpone the sale, as stated 
supra § 209. 

Where a sale is adjourned, bids made prior to 
such adjournment arc impliedly rejected, and the 
bidder does not incur any liability on account of his 
bid,^® or any right to demand a conveyance to him 
of the property.*^® 

Withdrawal of or release from bid. The bidder 
has a right to withdraw his bid without incurring 
any liability at any time before the property is actu¬ 
ally struck off to him,'^’^ and the sheriff has no au¬ 
thority to prescribe conditions which deprive the 
bidder of this right ;’^® and, in the absence of evi¬ 
dence that a bid was consummated by deed or pos¬ 
session, it will be presumed, after the lapse of a 

71. N.J.—'National Bank v. Sprague. 
20 N.J.Eq. 1-59. 

Tex.—Hodges v. Commonwealth 

Bank & Trust Co., Clv.App., 44 S. 
W.2d 400. 

23 C.J. p 647 note 30. 

72. Ga.—Massey v. Bowles. 25 S. 
E. 270, 99 Ga. 216. 

73. Mo.—Rogers & Baldwin, Hard¬ 
ware Co. V. Cleveland Bldg Co., 
34 SW. 57. 132 Mo. 442. 53 Am.S. 
R. 494, 31 L.R.A. 336. 

23 C.J. p 647 note 34. 

74. Ala.—Henderson v. Sublett, 21 
Ala. 6'26. 

23 C.J. p 647 note 35. 

76. Pa.—Donaldson v. Kerr, 6 Pa. 
486. 

76. 17.S.—Blossom v. Milwaukee & 
C. R. R. Co., Wis., 3 Wall. 196, 18 
L..Ed. 43. 

77. Cal.—Hibernia Savings & Loan 
Soc. V. Behnke, 63 P. 812, 121 CaL 
339. 

23 C.J. p 647 note 20. 

7a Pa.—^Fisher v. Seltzer. 83 Pa 
808, 62 Am.D. 336. 


under an execution is not prejudicial 
to Judgment debtor as discouraging 
bidding, especially in absence of a 
showing that any one was actually 
deterred from bidding because of 
such notice.—Miners Nat. Bank of 
Wilkes-Barre v. Bowman. 6 A.2d 286, 
334 Pa. 524. 

ea Pa.—Oram v. Rothermel, 98 Pa. 
300. 

04. Cal.—Kauer v. Hertweek, 165 
P. 946, 175 Cal. 278. 

23 O.J. p 648 note 51. 

ea Neb.—'Runge v. Brown, 4fe N. 

W. 271, 29 Neb. 116. 

23 O.J. p 674 note 70 [b]. 
ea Ga.—O’Kelley v. Gholston, 15 S. 
E. 123, 89 Ga. 1. 

67. Wis.—Collins v. Smith, 44 N.W. 
510, 75 Wis. 392. 

08. N.J.—Merwin v. Smith, 2 N.J. 
Eg. 182. 

23 C.J. p 647 note 27. 

68» Pa.—Hotchkiss v. Homan, 26 
Pa.Co. 314. 

7a La.—Michel v. Kaiser, 25 La. 
Ann. 57. 
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number of years, that the bid was renounced.^® If 
the bid is withdrawn, the bidder cannot afterward 
insist on the sale to him under such bid,®® nor can 
he thereafter object to the propriety of the mode of 
bidding.®! The acceptance of a higher bid releas¬ 
es prior bidders from liability;®® and an order of 
court staying a sale on execution authorizes the 
sheriff to relieve from their bids persons to whom 
portions of the property had been struck off before 
notice of the stay reached the officer in actual 
charge of the sale.®®. A purchaser is also released 
if his failure to give a bond, as required by statute, 
is acquiesced in and no proceeding is had to enforce 
his bid in a reasonable time.®^ 

After acceptance a bid is binding, in the absence 
of fraud, whether the judgment debtor has title or 
not.®® The bidder cannot thereafter withdraw his 
bid without the consent of the parties,®® except that 
where the bid is made under a mistake of fact and 
the bidder acts promptly, the sheriff may, in his dis¬ 
cretion, allow the bid to be withdrawn and treat the 
sale as a nullity, without the consent of the judg¬ 
ment debtor.®^ An execution plaintiff should not be 
allowed to withdraw his bid merely because he has 
bid more than the property is worth;®® but where 
such a bid is made by an agent, who, by mistake 
exceeds his instructions, he should, if he acts 
promptly and plaintiff pays the costs, be allowed to 
withdraw his bid.®® 

§ 215. - Assignment of Bid 

A purchaser at an execution sale may assign his con¬ 
tract to another. 

A purchaser at an execution sale may assign his 


contract to another, and the sheriff’s deed to such 
assignee will be valid,®® and such an assignment 
may be made by an informal writing.®! A convey¬ 
ance to one who was not the purchaser at an exe¬ 
cution sale is void, unless authorized by such an as¬ 
signment.®® 

§ 216. Payment of Bid 

An execution sale Is effected only where the amount 
of the bid has been paid In accordance with the terms 
of the sale. If the sale Is for cash, payment generally 
should be made on the day of sale, or when the certifi¬ 
cate of sale Is delivered, unless the parties consent to a 
delay. 

A sale under execution is not effected until the 
successful bidder complies with his bid,®® and, as 
stated infra § 289, no title is acquired until the 
money is paid in accordance with the terms of the 
sale. Where the terms of the sale arc cash, unless 
a delay in payment is allowed by the act or consent 
of the parties,®^ the general rule is that the money 
to satisfy the bid should be paid to the officer im¬ 
mediately on the day of sale,®® or when the certifi¬ 
cate of sale is delivered.®® In some states, howev¬ 
er, the officer may give a reasonable time to the pur¬ 
chaser for the payment, at least in the absence of 
objection by the parties to the execution,®*^ but in 
such cases he must secure the rights of the parties 
by making a proper memorandum of the sale.®® 
The conditions of the sale may fix a certain sum or 
per cent to be paid at the time of the sale, and the 
balance to be paid a certain number of days there¬ 
after,®® and this rule has also been applied by stat¬ 
ute.! ^ failure to pay the balance of the bid until 


79. Miss.—Jones v. Roarers, 38 So. 
742, 85 Miss. 802—Cooper v. Gran- 
berry. 33 Miss. 117. 

Presumption of validity of sale see 
infra 8 229. 

M La.—Hills v. Jacobs, 7 Rob. 406. 

81. Ind.—^Barnes v. Zoercher, 2*6 N. 
E. 172, 126 Ind. 434. 

88 . Iowa.—Swortzell v. Martin, 1<6 
Iowa 619. 

83. N.Y.—Bornheim v. Daggett, 12 
Abb.N.Cas. 81<6, affirmed 84 N.Y. 
670. 

84. Ky.—Hazard Lumber & Supply 
Co. v. Horn. 15 S.W.2d 492, 228 
Ky. 664. 

88 . Mont.—Sherlock v. Vinson, 1 P. 

2d 71, 90 Mont. 236. 

N.D.—^Burdick V. Farmers* Mercan¬ 
tile Co., 184 N.W. 4, 48 N.D. 227. 

88 . Iowa,—^Downard v, Crenshaw, 
4>9 Iowa 296. 

98 C.J. p 647 note 26. 

88 . Iowa.—^Van Rheenen v. Windell, 
26'2 N.W. 120, 280 lowa 211—Fu- 


son V. Connecticut General Life 
Ins. Co., 6 N.W. 7, 53 Iowa 609. 

23 C.J. p 647 note 26. 

Wliere ezeoutlioa creditor makes 
bid under mistake of fact as to 
property included in sale and he 
promptly refuses to carry out his 
offer and withdraws his bid, and the 
sheriff consents to such withdrawal 
and treats sale as nullity, there Is 
no binding sale, notwithstanding that 
judgment debtor does not consent 
to execution creditor's withdrawal 
of bid.—Van Rheenen v. Windell, 
262 N.W. 120, 220 Iowa 211. 

88i Iowa.—Fuson v. Connecticut 
General Life Ins. Co., 6 N.W. 7, 63 
Iowa 609. 

89b Iowa.—Fuson v. Connecticut 
General Life Ins. Co., supra. 

90i N.C.—Carter v. Spencer, 2)9 N. 
C. 14. 

28 C.J. p 657 note 2. 

Assignment of certificate of sale see 
infra 9 224. 

91. Tenn.—/Trotter y. Nelson, 1 
Swann 7. 


98. Tenn.—Morgan v. Hannah, 11 
Humphr. 122. 

23 C.J. p 657 note 3. 

93. Tex.—Tanner v. Grisham, Com. 
App., 2<9'5 S W. 590, reversing. Civ. 
App., 289 S.W. 146. 

94. La.—Marx v. Sanders, 32 So. 
331, 108 La. 140. 

Wis.—Sauer v. Slelnbauer, 14 Wis. 
70. 

23 C.J. p 650 note 84. 

86. N.Y.—Rowe v. Granger, 103 N. 

Y.S. 439. 118 App.Div. 459. 

23 C.J. p 650 note 86. 

96. Cal.—Mehern v. Sanders, 63 P. 
1084, 131 Cal. 681, 54 L.R.A. 272. 

97. Mass.—Pomeroy v. Winshlp, 12 
Mass. 514, 7 Am.D. 91. 

23 C.J. p 6*51 note 87. 

98. Ind.—Ruckle v. Barbour, 48 Ind. 
•274. 

99. Pa.—Hartman v. Pemberton, 24 
PajSuper. 222. 

1. S.C.—Scott v. Wilson, 12 S.C.L. 
194. 

28 C.J. p 661 note 89 [a]. 
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after the time fixed by the conditions of the sale 
precludes the rights of the purchaser, at least where 
it appears that both parties treated the sale as re¬ 
scinded by consent. 2 

§ 217. - Cash or Credit 

a. In general 

b. Bond for purchase money 

a. In General 

Except where authority to eell on credit is given by 
statute, the saie generaiiy shouid be for cash, uniess the 
parties agree otherwise. If the Judgment creditor, or a 
prior lien creditor, becomes the purchaser, payment may 
be effected by crediting the amount of his debt on the 
execution, uniess there are other iiens on the property of 
equal dignity, in which case the purchase money may be 
required to be paid, to be deposited in court for dis¬ 
tribution. 

Except in so far as authority to sell on credit is 
given by statute,® which has been held constitution¬ 
al,^ an officer, as a general rule, must sell for cash 
and has no legal right to sell on credit,® and no pow¬ 
er to execute a receipt for the money bid until he 
receives the same,® unless there is consent or an 
agreement of the parlies to the contrary*^ or a di¬ 


rection by the execution creditor to receive some¬ 
thing other than cash.® Cash within the meaning 
of this rule generally means current legal tender 
or money,® or that which substantially amounts to 
payment in cash,i® and not a check, draft, or other 
form of negotiable instrument,unless the parties 
consent or agree to receive it as cash.l® The pur¬ 
chaser cannot set off against his bid a claim against 
the execution creditor.^® 

Judgment creditor as purchaser. Where the judg¬ 
ment creditor becomes a purchaser at the execution 
sale, although the sale was advertised as for cash 
in hand,payment may be effected by crediting the 
amount of his debt on the execution,!® and the offi¬ 
cer should, at the direction of such judgment credi¬ 
tor, credit the amount of his debt on the execution, 
if the costs of the sale are paid;!® where 

he refuses to make a payment at least sufficient to 
cover the costs,!although the sale is not rendered 
incomplete by the fact that the officer failed to pay 
over the costs to the clerk of the court.!® It has 
been held that if the sheriff treats the sale as com¬ 
plete it will be presumed that such costs were 


2. Pa.—Brennan v. Paxson, 76 A. 
199, 227 Pa. 444. 

23 C.J. p 6'51 note 90. 

3. Neb.—^De Moulin Loan & Invest¬ 
ment Co. V. McLain, 187 N.W. 123, 
107 Neb. 858. 

23 C.J p 648 note 54. 

On irivins bond for purchase money 
see infra subdivision b of this sec¬ 
tion. 

Statute roiatluff to aaloo under or¬ 
der of oourt, does not apply to sales 
of land under execution, so as to 
invalidate a sale because made for 
cash, instead of on a credit of six 
or more months as provided by the 
statute.—Mason v. Letcher Coal & 
Coke Co., 245 S.W. 130, 19-6 Ky. 629. 

4 . Va.—Garland v. Brown, 23 Gratt. 
173, 64 Va. 173. 

23 C.J. p 648 note 54 [a]. 

5. Kan.-—Metz v. Hicklin, 268 P. 
8'23, 824. 12'6 Kan. 616, citine: Oor- 
pue Juris. 

Mo.—Dlcrks & Sons Lumber Co. v. 
Taylor, 46 S.W.2d 244, 247, 226 
Mo.App. 746, citing Corpus Juris. 
Neb.—De Moulin Loan & Investment 
Co. V. McLain. 187 N.W. 123, 10'7 
Neb. 858—Hooper v. Castetter, 63 
N.W. 135, 45 Neb. 67. 

23 C.J. p 649 note 56. 

Under statute providing that sale 
shall he for ready nioaeyi and that 
if the amount bid is not paid there 
may be a resale, neither the sheriff 
nor the successful bidder may deter¬ 
mine how much of the bid shall be 
paid in.—Dierks & Sons Lumber Co. 


V. Taylor. 46 SW.2d 244, 226 Mo. 
App. 746. 

6. Ind.—McCormick v. Walter A. 
Wood Mowing & Heaping Mach 
Co„ 72 Ind. 518. 

7. Ga.—Coker v. Mc'Connel], 31 S. 
E. 411, 104 Ga. 482. 

23 C J. ip 649 note 58. 

8. Miss.—Doe v. Natchez Ins. Co., 
16 Mias. 1-97. 

23 C.J. p 649 note 69. 

9. Neb.—^De Moulin Loan & Invest¬ 
ment Co. V. McLain, 187 N.W. 123, 
107 r^eb. 858—Hooper v. Castetter, 
63 N.W 13'5, 45 Neb. 67. 

23 C.J. p 649 note 60. 

10. Cal —Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 44’2, 7 
Cal.App.2d 52. 

11. Kan.—Metz v. Hicklin. 268 P. 
823, 126 Kan. 516. 

La.—Dunlap v. Whltmer, 62 So. 938, 
133 La. 317. Ann.Cas.r91'5C 9-90. 
Miss—Tiffany v. Johnson, 27 Miss. 
227. 

12. Colo.—Cramer v. Oppenstein, 27 
r. 716, 16 Colo. 604. 

Ind.—'Sutton v. Baldwin, 46 N.E. 618, 
146 Ind. 346 

Kan.—Metz v. Hicklin, 268 P. 823, 
126 Kan. 516. 

23 C.J. p 649 note 62. 

13. Ill.—Perkins v. Webb. 67 Ill. 
App. 474. 

14. Or. — Title & Trust Co. v. Se¬ 
curity Buildings Corporation, 284 
P. 177, 131 Or. 648. 

16. Iowa.—Silver v. Wlckfleld Farms, 
1 '227 N.W. 97, 209 Iowa 8*56. 


Or.—Title & Trust Co. v. Security 
Buildings Corporation, 281 P. 177, 
131 Or. 648. 

23 C.J. p 649 note 64. 

16. Cal.—Moore v. Martin, 38 Cal. 

428, overruled on other grounds 
Johnson v. Taylor, 88 P. 903, 150 
Cal. 201, and Welsh v. Cross, 81 
P. 229, 146 Cal. 621—Mitchell v. 
Alpha Hardware & Supply Co., 4'5 
P.2d 442, 44-6, 7 Cal.App.2d 62, 

quoting Corpus Juris. 

Colo.—West V. Duncan, 210 P. 6*99. 

700, 72 Colo. 263. 

23 C.J. p 649 note 64. 

Reasons for rule 

“It would be a useless thing to 
require the creditor in execution to 
hand the money to the sheriff and 
then have the sheriff hand it back 
to him, where the Judgment creditor 
is the purchaser and the expenses 
and costs of sale have been paid. 
The ends of justice are met if the 
sheriff credits the amount of the 
debt upon the execution."—West v. 
Duncan, supra—23 C.J. p 649 note 64 
[a]. 

17. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 4'5 P.2d 442, 
7 Cal.App.‘2d 52. 

23 C.J. p 649 note 65. 

Sheriff required by statute to ooUeot 
ooets 

Tex.-—Texas Building & Mortgage 
Co. V. Morris, Clv.App., 12’3 S.W. 
2d 365, error dismissed. 

18. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co.. 4'5 P.2d 442, 7 
Cal.App.2d 52. 

Tenn.—Strong v. Baird* 16 Lea 600. 
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paid.i® If the judgement creditor's bid exceeds the 
amount due, he must pay the excess, as explained 
infra § 219, Where there are other Hens on the 
property of equal digfnity with the Ken of the judg¬ 
ment creditor, the officer may require him to pay 
over the purchase money in order that he may de¬ 
posit the same in court to await a judicial decision 
as to the distribution thereof or, under some 
statutes, the seizing creditor, as purchaser, must re¬ 
tain in his hands a sufficient sum to discharge prior 
mortgages and liens recorded against the property.^i 

Purchase by lien creditor. Where the purchaser 
is a prior judgment creditor,^2 or is a mortgagee 
whose mortgage has priority over the execution,2 3 
he may retain the amount of his debt. If the exe¬ 
cution judgment is prior to the mortgage, the mort¬ 
gagee purchaser may apply his mortgage on the 
amount of his bid in excess of the execution debt.2^ 
Under some statutes lien creditors may pay by giv¬ 
ing a receipt ;26 but, although such statute does not 
apply to the real owner, who is forced to purchase 
the property, the sheriff may be required to accept 
his receipt for the balance of the purchase price 
over and above encumbrances, costs, and interest.28 

b. Bond for Pnrchase Money 

Under eome statutee, the sale may be made on credit, 
on the giving of a bond for the purchase price; and on 
default In payment, It may be enforced by Issuing execu¬ 
tion on the bond, or. If It la void as a statutory bond, 
by an action on It as a common-law bond. 

Under some statutes the sale may be made on 
credit, on the giving of a bond for the purchase 


price.27 The sheriff is the proper judge of the suf¬ 
ficiency of the bond;22 and if the bond has been 
taken and returned, and the return recorded, he can¬ 
not withdraw it and accept others in lieu thereof.^^ 
Such a bond cannot be quashed, at the instance of 
the obligors, without also quashing the sale ;20 but 
it may be canceled by agreement between the par- 
ties.3i The purchaser's liability to the execution 
creditor on the bond is not affected by losses, with 
respect to the property, which occur without any 
fault or participation on the part of the creditor,22 
but it is otherwise where the creditor has directed 
the execution and sale.23 If the purchaser, in or¬ 
der to retain the property, is forced to pay a mort¬ 
gage existing on it at the time of the sale, he is 
entitled to credit for the amount so paid on that 
part of the bond payable to the execution debtor, 
who by accepting and receiving payment on the 
bond, has adopted the sale.®^ The purchaser, how¬ 
ever, cannot avoid liability on the bond on the 
ground that he was the owner of the property at the 
time of sale,25 or that the bond has been mis- 
placed.32 The sureties on such a bond are entitled 
to the protection of a lien on the property sold to 
secure the payment of the bond.37 

Number of bonds. If the sale on credit is for an 
amount in excess of the demand, a separate bond 
should be taken for such excess, payable to defend¬ 
ant ;^2 and if in such a case the bond is taken for 
the whole amount payable to the judgment creditor, 
he or the judgment debtor, but not the obligors in 


ig. Iowa.—^Harpham v. Worthlns- 
ton, 69 N.W. 635, 100 Iowa 313. 
Presumption of validity of sale gen¬ 
erally see infra 8 229. 

M Cal.—Mitchell v. Alpha Hard¬ 
ware St Supply Co., 45 P.2d 442, 
7 CaLApp.2d 52. 

La.—Terry v. Atlanta Wholesale 
Grocery Co., 127 So. 640, 13 La. 
App. 418. 

23 C.J. p 649 note 6S. 

ai. La.—Oden v. First Nat. Bank, 
162 So. 189, 182 La. 591. 

aa. Pa.—Byers v. Byers, 14 A.2d‘ 98, 
339 Pa. 146. 

Mor dower Judgnent 
Where a dower charge on land 
created In deed, was subsequently 
evidenced by a Judgment de terris 
against owner of land prior to his 
bankruptcy, and land was later sold 
under an order in bankruptcy clear 
of liens and encumbrances but sub¬ 
ject to the dower charge. Judgment 
was not divested by bankruptcy sale, 
and hence sheriff at sale of property 
on which the dower was charged 
was required tq credit Judgment on 


bid made by Judgment creditors.— 
Byers v. Byers, supra, 
aa. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442, 
446, 7 Oal.App.2d 52, quoting Oor- 
pus Juris. 

23 C.J. p 650 note 6*9. 

84. Cal.—Mitchell v. Alpha Hard¬ 
ware St Supply Co., 46 P.2d 442, 7 
Cal.App.'2d 62. 

Fla.—Harrison v. Roberts, 6 Fla. 

in. 

85. Pa.—Nolan v. Wittenmyer, 18 
Pa.Dist. & Co! 734, 86 Dauph.Co. 
3>69—Wheatland v. Light, 23 Pa. 
Co. 337. 

aa Pa.—Houck V. Houck, 25 Pa. 
Dist. St Co. 701, 84 Pittsb.Leg.J. 
497, 35 Sch.Leg.Rec. BO'S,, 8 Sch. 
Reg. 68. 

87. Ark.—Fullbright v. Morton, 19(9 
S.W. 642, 181 Ark. 492. 

Ky.—Hasard Lumber St Supply Co, 
V. Horn, 16 B.W.2d 492, 228 Ky. 
554. 

Tex.—Clements v. Texas Co., Civ. 

Apip., 873 aw. 998. 

28 C.J. p 660 npte 78. 
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aa La.—^Michel v. Kaiser, 26 La. 
Ann. 67—Wells v. Moore, 3 Roh. 
166. 

88. Ky.—Spradlin v. Pieratt, 12 
Bush 496. 

aa Ky.-^ooper v. Hatter, 1 J.J. 
Marsh. 3*67. 

31. Ky,—Robinson v. Whitney, 8 
Ky.L. 82 7. 

aa Ky.—Hanna v. Guy, 3 Bush 91. 

23 C.J. p 660 note 7'7. 

aa Ky.—Bartlett v. Loudon, 7 J.J. 

Marsh. 641. 

28 C.J. p 660 note 78. 

84 . Ky.—Commodari v. Hart-Com- 
modari Const. Co., 91 S.W.2d 8, 
262 Ky. 774. 

aa Ky,—^Reed v. Taylor Motor 
•Sales Co., 62 S.W.2d 788, 250 Ky. 
26'9. 

aa Ky.—Reed v. Taylor Motor 
Sales Co., supra, 

37. Ky.—Schmaus v. Whittemore, 
1'68 S.W. 947. 156 Ky. 8818. 

28 C.J. p 650 note 78 [b]. 

ga Ky.-^ant v. Wilson, 8 T.B.Mon. 
842. 
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the bond, may have the bond quashed,*® Where 
there are several judgment creditors, as many bonds 
should be taken as may be necessary to deliver to 
each party his proper portion after deducting the 
costs;*® and in such a case, if all the liens of the 
different creditors are of equal dignity, a sale of the 
property under execution on the bond cannot be had 
until all the bonds are due.*i However, a bond pay¬ 
able jointly to the several execution creditors, al¬ 
though irregular, is not void, and may be avoided 
only at the instance of the obligees.** 

Enforcement. On default in payment, it may be 
enforced by issuing execution on the bond,** unless 
it is not good as a statutory bond,** in which case 
it may be good as a common-law bond and be en¬ 
forced by an action thereon;*® but where it is 
quashed, as a statutory bond, an action cannot be 
maintained on it while the quashing judgment 
stands.** It has been held that the sheriff may sue 
in his official capacity on a sale bond executed in fa¬ 
vor of his predecessor.*7 Unless authorized by 
statute,** the sheriff is not entitled to recover inter¬ 
est on a bond taken for the purchase money.*® A 
declaration on such a bond should allege the sale 
and a breach of the conditions thereof.®® 

§ 218. Failure to Comply with Bid 

A purchaser who has failed to comply with his bid 
may, in some states, be proceeded agsinst for the full 
amount of the bid; but the usual remedy, which In some 
states must be pursued, la to resell the property and pro¬ 


ceed ageinat the defaulting purchaser for any deficiency 
between the amount bid by him and the amount realized 
on the resale. Under some statutes, he may also be held 
liable for a penalty. 

On the failure of the purchaser to comply with 
the terms of sale, the sheriff may, in some states, 
proceed against the purchaser for the full amount 
of his bid;®i but his usual remedy, which in some 
states it is his duty to pursue, is to resell the prop¬ 
erty and proceed against the defaulting purchaser 
for any deficiency •.between the amount bid by him 
and the amount realized on the resale ;®* and if the 
officer has a right of election as to which course 
he will pursue, he must pursue the course he elects.®* 
It has been held that where the officer has been in 
no default, such as by delivering the property with¬ 
out payment, it is his positive duty to resell, and not 
to sue for the purchase price;®* and, under some 
statutes, it is the sheriff's duty to resell, where the 
execution plaintiff or his attorney does not proceed 
against the purchaser for the amount of his bid.®® 
This right to resell exists where there has been a 
part payment of the bid and a default as to the bal¬ 
ance,®* but it has been held that there cannot be a 
resale under the execution, where a sufficient part 
of the purchase money has been paid to satisfy the 
execution, and the balance due is only as to the ex- 
cess.®7 

Resale after unconditional delivery of property. 
Where the sheriff makes an unconditional delivery 
of personal property sold, the sale thereby becomes 


39. Ky.—Fant v. Wilson, supra. 

40. Ky.—SIpradlln v. Pieratt, 12 
Bush 494. 

23 C.J. p 650 note 79. 

41. Ky.—Campbell v. Opatlch, 42 6. 
W.2d 525. 240 Ky. 442. 

4A. Ky.—Cooper v. Hatter, 2 J.J. 
Marsh. 357. 

23 C.J. p 650 note 79 [a]. 

43. Ky.—Torlan v. Caldwell. 181 S. 
W. 873, 167 Ky. 670. 

23 C.J. p 6'50 note 73. 

Enforcement of bid generally see 
infra 88 218-222. 

44. Ky.—W. T. Slstrunk & Co. v. 
Whitaker. 291 S.W. 781, 218 Ky. 
66 < 6 . 

Surstj oonld anjola of his 

land in execution under a bond not 
good as a statutory bond.—^W. T. 
Slstrunk ds Co. v. l^itaker, supra. 

45. Ky.—Brown v. Miller, 8 J.J. 
Marsh. 434. 

23 C.J. p 660 notes 74, 82. 

Bond paarable to sheriff instead of 
to ezeontion plaintiff, as required by 
statute, is enforceable against the 
surety as a common-law obligation 
in a suit by the sheriff setting out 
the amount of the executions in fa- 
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vor of the judgment creditors, and 
praying Judgment in the name of the 
obligee for the benefit of the execu¬ 
tion creditors named.—Holliday v. 
Whittaker. 1 S.W.2d 10'62, 222 Ky. 
696—W. T. Slstrunk & Co. v. Whit¬ 
aker, 29'1 S.W. 781, 218 Ky. 664. 

Action of debt may be maintained 
on the bond, notwithstanding execu¬ 
tion cannot issue thereon, because 
of its invalidity as a statutory bond. 
—Brown v. Miller, 8 J.J.Marsh., Ky., 
435. 

46 . Ky.—^Brown v. Miller, supra. 

47. La.—Bell v. Keefe, 12 La.Ann. 
340. 

48. Ark.—Fullbright v. Morton. 199 
S.W. 542. 131 Ark. 492. 

23 C.J. p 650 note 80. 

49. Pa.—Gardner v. Klinefelter. 9 
Watts & S. 59. 

23 C.J. p 650 note 81. 

50b Pa.—Friedly v. Scheetz, 9 Serg. 
& R. 156, 11 Am.D. 691. 

51. Pa.—'Acker v. Snyder, 95 A. 326, 
250 Pa. 57. 

23 C.J. P 651 note 93. 

Liability for price bid generally see 
infra 8 219. 

58. Cal.—Bell v. Redwlne, 277 F. 
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1050. 1051, 98 Cal.App. 784, quot¬ 
ing Corpus Juris. 

N.J.—Gross v. Cades, 146 A. 40, 7 
'N.J.Misc. 3'6'5. 

Pa.—Ransley v. Florkowski, 26 Pa. 

Dist. 945, 35 Lanc.L.Rev. 76. 

23 C.J. p 651 note 94. 

“Ifay” ooastmod os ‘*iuu8t’* in a 
statutory provision to the effect that 
the officer may resell and sue for 
the deficiency.—Bell v. Redwine, 277 
P. 1050, 98 Cal.App. 784. 

VsUuro of Judgmsut erodHor, as 
purohasor, to pay amouut of hid, 
gives right to resell.—Smith v. Cook. 
Tex.Clv.App., 126 S.W 2d 1049—War- 
man v. Wurzbach, Tex.Civ.Apfp., 51 
S.W.2d 751. 

53. Pa.—Acker v. Snyder, 95 A. 82*5, 
250 Pa. 57. 

23 C.J. p 651 note 94 [c]. 

64. Tenn.—Roberts v. Westbrook, 1 
Coldw. 115. 

66. Iowa.—State Bank v. Brown, 105 
N.W. 49. 128 Iowa 666. 

63. Cal.—^People v. Hays, 5 Cat 64. 
23 C.J. p 651 note 96. 

67. Ga.—Blalock v. Wells, 81 S.B. 
853, 141 Ga. 623. 

23 C.J. p 6*51 note 97. 
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complete and the sheriff thereafter cannot lawfully 
seize the property again and resell it for nonpay¬ 
ment of the purchase price, as such a delivery with¬ 
out payment, while it may render the sheriff liable, 
does not impair the title transferred to the pur- 
chaser.5® If the sheriff thereafter receives the prop¬ 
erty and resells it at the purchaser’s request, he does 
so as the agent of the purchaser and not in his offi¬ 
cial capacity; in such a case he may hold the first 
purchaser liable on the original sale, the only con-* 
sequence of the second sale being that credit must 
be given to the first purchaser for the amount raised 
thereon.®*^ 

Penalty. Under some statutes a defaulting pur¬ 
chaser, in addition to his liability for the price bid 
or the deficiency on a resale, is also liable to pay a 
certain amount by way of damages or as a penal- 
ty.®® Such a statute, giving a certain per cent of 
the value of the property sold, refers to its value as 
encumbered, and hence if the property is so encum¬ 
bered that the sale passes a right of no value, the 
statutory penalty docs not apply nor does it ap¬ 
ply where nothing is really sold, as where the prop¬ 
erty has passed into the custody of a bankruptcy 
court, before the sheriff attempts to sell.®^ 

§ 219. •— Liability for Price Bid 

Where a bid fa accepted, ao aa to form a contract, 
the bidder la liable to pay the bid, and on hla default, 
an action or proceeding will Me agalnat him for the 
amount due. 

Where a bid at an execution sale is accepted, so 
as to form a binding contract, the bidder becomes 
liable to pay the bid, and on his default an action, 
or appropriate statutory proceeding, to recover the 
amount due will lie against him;®® and this rule 
applies to sales on credit,®^ except where the statute 
requires that the sale be made for cash only.®® 
This right to recover the amount of the bid exists, 


in some states, although the statute, or conditions of 
the sale, directs the sheriff to resell if the purchas¬ 
er fails to comply with his bid,®® and a return of 
the sale by the officer is not a condition precedent.®^ 
However, there is no liability where the bidder was 
of unsound mind so as to be incapable of making a 
contract.®® The amount of the bid, not the value 
of the property, is the measure of recovery.®® 
Where the judgment creditor is the purchaser, the 
officer can only hold him liable for the amount of 
his bid in excess of the amount due on his judg¬ 
ment.'^® 

§ 220. - Resale, and Liability for Loss 

Thereon 

On a resale, the defaulting purchaser Is liable, as 
on an Implied contract, for any deficiency between the 
amount of his bid and the amount realized on the second 
sale, provided there are no alterations in the terms of 
the first sale, the property and title are the same, the 
second sale Is under the same execution, and within the 
proper time therefor, and notice of the resale is properly 
given. 

Where the sheriff rightfully resells property 
which the purchaser at the first sale has refused or 
neglected to pay for, there is an implied contract 
by the first purchaser to pay the difference which 
is thus ascertained between his bid and the price 
realized at the subsequent sale.*^^ The defaulting 
purchaser is liable, although the property is sold for 
a larger sum at a second sale where the second pur¬ 
chaser also makes default, and the amount bid at 
the third sale is less than at the first sale.*^® How¬ 
ever, it has been held that the deficiency cannot be 
recovered by the party injured, where the sheriff 
in his return on the execution, after the resale, 
makes no mention of the first or uncompleted sale.^® 

Terms of resale. Any alteration in the terms of 
the first sale on the resale of the property will re¬ 
lease the first purchaser from all liabilities for the 


58. S.C.—Cox V. Edwards, 8 S.C. 20 
—Cochran v. Roundtree, 34 S.C.L. 
217. 

58. 'S.C.—Towles v. Turner. 21 S.C. 
L. 178. 

80a Ind.—Hunt v. Qregfs, 8 Blackf. 
105. 

28 C.J. p 652 note 1. 

61. Tex.—^Borden v. Fahey, 120 S. 
W. 664, 66 Tex.Civ.A'pp. 218—/Tow- 
ell V. Smith. Clv.App., 55 S.W. 186. 
88. Tex.—^Archonhold Co. v. Schae¬ 
fer, Civ.App.. 206 S.W. 139. 

63. Kan.—Walker v. Braden, 9 P. 
613. 34 Kan. 660. 

Pa .—Mortgage Co, v. Born, 88 Pa.!.. 
J. 253. 

28 C.J. p 652 note 2. 

84 . S.C.—KllRore v. Peden, 82 S.C. 
L. 18. 


65. R.I.—Gerard 1 v. Caruolo, 61 A. 

•599, 27 R.I. 214. 

'23 C.J. p 652 note 4. 

88. Ark.—Fullbrigrht v. Morton, 1'9'9 
S.W. 542, 131 Ark. 492. 

23 C.J. p 652 note 5. 

87. N.C.— McKee v. Blnebergrer, 69 
N.C. 217. 

68. R.I.—Cundall ,v. Haswell, 51 A. 
42<6. 23 R.I. 608. 

69. Ind.—Mazelln v. Martin, Wils. 
423. 

23 C.J. p 652 note 8. 

70l Mich.—Munerer v. Sanford, 107 
N.W. 914, 144 Mich. 8'23. 

23 CJ. p 662 note 9. 
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71. Ala.—Lamkln v. Crawford, 8 
Ala. 153. 

2'3 C.J. p 6'52 note 11. 

Xa Xioulslaaa the doctrine of sale 
a la folle enchdre, wherein default¬ 
ing bidder at a first sale Is liable for 
any deficiency in price fetched at 
second sale, Is not aippllcable to sales 
made by sheriff under writs Issued 
on final Judgements, In view of Rev. 
Clv.Code art 2611, and Code Pract. 
art 689.—Roussell v. Hughes, 10'6 So. 
332, 169 La. Galller v. Garcia, 

2 Rob. 819—23 C.J. p 6'52 note 11 
[e]. 

78. Po.—Schoenig v. Leeds, 7 Wkly. 
N.C. 248. 

23 C.J. p 658 note 12. 

7& Ky.—^Llnn Boyd Tobacco Ware¬ 
house Co. V. Terrill, 18 Bush 468. 
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loss occasioned by the second sale,^^ as where the 
terms and conditions of the resale, with respect to 
payment, are materially different from those of the 
first sale, so as probably to result in lowering the 
price.'^S 

Identity of property and title. In order to hold 
a defaulting purchaser liable for the difference be¬ 
tween the price at which he bid off the property and 
the price at which it is subsequently sold, the same 
property must be resold, and resold as the property 
of the identical parties as whose property it had 
been bid off by him.*!^® Likewise, the defaulting 
purchaser cannot be held liable for a deficiency on 
resale, if it appears that under the first sale he 
would have acquired a more valuable title than that 
which passed to the purchaser at the resale.77 

Second sale under different execution. Where the 
second sale of the property is under a different ex¬ 
ecution from that under which the first sale was 
had, and in favor of a different plaintiff, this sec¬ 
ond sale is not a resale within the meaning of the 
general rule, but is an original sale and although 
the purchaser who has made default at the first sale 
purchases at the second, the sheriff cannot main¬ 
tain an action against him to recover a deficiency^® 
Where the sheriff resells under a new process, after 
a return of the original execution stating the fail¬ 
ure of the purchaser to pay, he cannot hold the first 
purchaser liable for the difference between his bid 
and a lesser sum realized at the resale.®® 

Time for and notice of resale. There is authori¬ 
ty to the effect that the officer need not immediately 
reexpose the property for sale,®^ especially where 
it has already been twice sold on the same day;®2 
but may postpone the sale, giving notice thereof, 
and then make a new sale at a subsequent time,®® 


particularly where, under the circumstances, there 
is not time in which to procure an earlier sale.*^ 
However, unless otherwise provided by statute,*® 
the officer, as a general rule, may, and under some 
statutes should, immediately reoffer the property 
for sale where the purchaser repudiates his pur¬ 
chase,** unless plaintiff consents to a delay ;®'^ and 
it has been hdd that he may resell at once even 
though he has announced in his conditions of sale 
that he will adjoufn the sale in case the property 
should be bid off by any person who should neglect 
or refuse to comply with the conditions.** The re¬ 
sale may be on the same day without advertising 
it,*® but the officer cannot resell on the same day 
after the sale is closed and the bidders have de¬ 
parted.®® Under some statutes, if the purchaser 
fails to give a purchase-money bond, when the prop¬ 
erty is knocked off to him, the officer may at once 
disregard the bid and resell to another,®^ or he may, 
in his discretion, readvertise the property and sell it 
on another day, entirely disregarding the purchas¬ 
er who refused to give bond.®® Where by statute 
the sale must be made between certain hours, and 
the purchaser has by consent until the last hour to 
pay the amount of his bid, it is irregular to make 
a resale a few moments before such hour.®* 

The statutory notice of sale need not be given a 
second time,®^ at least unless the sale is several 
days afterward and there is no adjournment of the 
sale.®* Where the property sold is real estate, no¬ 
tice to the defaulting purchaser that a resale will 
be had and that he will he held liable for any loss 
is a prerequisite to charging him with liability for 
the deficiency,®* and such notice must contain an 
offer by the sheriff to convey the property to the 
first purchaser before the second sale;®^ but such 
notice has been held not to apply where the prop- 


74. Pa.—Hare v. Bedell, 98 Pa. 485. 
23 C.J. p 653 nolo 13. 

75. Pa.—Hare v. Bedell. 98 Pa, 485 
—Freeman v. Husband, 77 Pa. 389. 

76. Ga.—Hendrick v. Davis, 27 Ga, 
167, 73 Am.D. 726. 

77. Pa.—Hare v. Bedell, 98 Pa. 485. 
Tflt Ga.—Barlow v. Toole, 6 S.E. 

246, 80 Ga. 9. 

79. Ga.—Barlow v. Toole, supra. 
SO. N.C.—Grier v. Yontz, 50 NX. 
371. 

23 C.J. p 653 note 27. 

81. Pa.—Hartman v. Pemberton, 24 
Pa.Super. 222. 

23 C.J. P 653 note 19. 

88. Pa.—^Hartman v. Pemberton, 24 
Pa.Super. 222. 

23 C.J. p 653 note 19 [b]. 

83. N.Y.—Robinson v. Brennan, 90 
N.Y. 208. 


I’oatponemcnt of sale generally see 
supra § 209. 

84. Pa.—Hartman v. Pemberton, 24 
Pa Super. 222. 

23 C.J. p 653 note 19 [a]. 

85. Ind—Ruckle v. Barbour, 48 Ind. 
274. 

23 C.J. p 653 note 21. 

86. L,a.—Dunlap v. Whitmer, 62 So. 
938, 133 La. 317, Ann.Cas.l916C 
990. 

23 C.J. p 653 note 22. 

87. La.—Dunlap v. Whitmer, 62 So. 
938. 133 La. 317, Ann.Cas.l915C 
990. 

8a. N.J.—Den v. Young, 12 N.J. 

Law 300. 

89. Ga.—Humphrey v. McGill, 59 
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erty is personal estate.*^ However, the sheriff is 
not bound to give to the original purchaser notice 
of the time and place of the second sale; it is suf¬ 
ficient to notify him that unless he pays his bid the 
property will be resold and it has been held that 
if the property is regularly readvertised, further no¬ 
tice to the defaulting purchaser is not necessary.^ 

e 

Measure of damages. In an action against the 
original purchaser to recover a deficiency in price 
after a resale, the measure of damages, in the ab¬ 
sence of statutory regulations, is the difference be¬ 
tween the amount of the bid at the first sale and the 
sum realized at the second sale, together with the 
costs and expenses attending the resale,^ exclusive 
of attorney’s fees.^ Under some statutes, however, 
if it appears that the judgment debtor had no inter¬ 
est in the property, the recovery is limited to the 
difference between the amount received on the re¬ 
sale and the amount due the judgment creditor, plus 
costs.^ Where the sale is of personal property 
which on the resale brings a lower price, any abso¬ 
lutely necessary and proper expense attendant on 
the keeping, storage, and preservation of the prop¬ 
erty pending the readvertisement and resale may be 
treated as increasing the deficiency for which the 
original purchaser is liable and where the pro¬ 
ceeds of the resale exceed the bid at the first sale, 
but the surplus docs not cover the costs of pre¬ 
serving the goods, the excess of costs can be recov¬ 


ered from the first purchaser.^ 

§ 22L -Defenses by Purchasers 

A purchaser at an execution sale erdinarlly cannot 
set up, as against his liability for the purchase money or 
for a deficiency on a resale, any defense with respect to 
the title, quantity, value, or conjdltlon of the property 
purchased; or as to defects or Irregularities In the sale 
or proceedings prior thereto. Fraud or mistake affect¬ 
ing hie purchase generally Is available as a defense. 

The rule of caveat emptor applies to purchasers 
at execution sales,^ and, as stated infra § 287, he 
acquires only such interest or title as the judgment 
debtor possessed. In accordance with this rule, the 
purchaser ordinarily cannot set up, as a defense to 
his liability for the purchase money or for a de¬ 
ficiency on a resale, defects in the debtor’s title,^ 
the existence of encumbrances,® a deficiency in 
quantity of the land,i® or, in the absence of artifice 
or fraud, that the price bid is more than the prop¬ 
erty is worth. Although there is authority to the 
contrary,!® he ordinarily cannot set up as a defense 
the absence of any title in the debtor,!® even though 
the title is in himself,!^ and this rule is particularly 
applicable where he has delayed asking for a con¬ 
firmation of the sale until after tax liens against the 
property have ripened into tax deeds.!® Where the 
property sold is personalty, the rule of caveat emp¬ 
tor precludes any defense based on the ground that 
the chattel was defective or unsound!® or that the 
officer had delivered possession of the goods.!*^ It 
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is not a defense that after refusal of the purchaser 
to perfect the sale he was not immediately, or short¬ 
ly thereafter, notified that he would be held to his 
bid;^^ that the sheriff had not tendered a certifi¬ 
cate of sale to him, where the bidder stated that he 
would not have paid the bid in any event that 
the sale was illegal because the entire price was not 
required to be paid in cash;20 that the execution 
debtor who is plaintiff does not show that he is able 
or willing to procure a sheriff’s deed to the proper¬ 
ty ,21 or that his bid was induced by the agreement 
of another to finance the purchase, and that his fail¬ 
ure to complete the transaction was due to such 
other’s refusal to advance money therefor ;22 nor, 
in the case of a sale of property of a decedent, can 
the purchaser be excused from payment on the 
ground of subrogation to the rights of the widow, 
who is his debtor.23 

On the other hand, it is a defense to an action for 
the balance of the bid that the property has been 
sold and conveyed to another person,24 or that the 
officer has failed or refuses to make title.26 In or¬ 
der to hold the purchaser liable for his bid, such ti¬ 
tle as the execution defendant actually had must 
have passed by the sale; and if the sale from any 
cause is inoperative to transfer the debtor’s inter¬ 
est, such as it may be, the purchaser cannot be held 
liable for the amount of his bid.26 It has been held 
that if the purchaser is disturbed in his possession 
or is justified in believing that he will be, he may 
retain the purchase money until he is relieved of 
his apprehension or protected by adequate securi¬ 
ty,27 unless he was informed of the defect in title 
or the danger of eviction before the sale .22 Pay¬ 
ment of the bid to the officer, and a confirmation of 


the sale, is a good defense, although the creditor 
never received the money.29 

Fraud, Notwithstanding the rule of caveat emp^ 
tor, the purchaser will be protected from paying the 
purchase price where he was induced to purchase 
through the misrepresentations of the judgment 
creditor or debtor, even though he might have as¬ 
certained their falsity by the examination of the 
public records.®^ Fraud or misrepresentation by the 
execution debtor is a"defense to an action to enforce 
the purchaser’s bid where the action is brought by 
the execution debtor,2i and the purchaser has not 
received title.2 2 Where, however, the action is 
brought by the sheriff, and title to the property has 
passed by delivery, and the execution debtor is en¬ 
titled to no part of the purchase money, the bid be¬ 
ing less than the amount of the debt, the purchaser 
cannot set up the execution debtor’s fraud in de¬ 
fense, but must bring a separate action against him, 
the principal reason being that in such a case the 
execution debtor is no party to the contract of 
sale.23 Any statement of the sheriff as to the title 
the purchaser would receive furnishes no legal ex¬ 
cuse for the nonpayment of the bid.®^ 

Mistake. Where a plain mistake, not as to the 
title, but as to the property levied on and sold, has 
been made by the sheriff, execution defendant, and 
the purchaser, and the mistake materially affects the 
value of the property actually sold, and the purchas¬ 
er applies to have the sale set aside before the mon¬ 
ey has been actually paid, he is entitled in equity to 
such relief. 2 5 However, in the absence of fraud or 
misrepresentation on the part of the officer, the ex¬ 
ecution creditor, or the debtor, a misapprehension 
of the facts on the part of the purchaser will not 
relieve him from liability on his bid.26 The mis- 
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taken inclusion of interest on a sale bond at a high¬ 
er than the legal rate of interest is not a defense.*^ 
A unilateral mistake of law has been held to be no 
defense,88 although there is authority to the con- 
trary.88 

Bidder acting as agent. Where the successful 
bidder is in fact purchasing for a third person, but 
does not disclose this fact to the sheriff until after 
the contract of sale is complete by the acceptance of 
the bid and its entry into the sheriff’s sales book, 
the fact that the bidder afterward informs the sher¬ 
iff that the purchase was for a third person does not 
relieve him from liability under his bid.^^ Where, 
however, the sheriff knows that the bidder is act¬ 
ing as agent for a third person, and in making the 
sale treats with him as acting in this representa¬ 
tive capacity, the sheriff’s right of action is not 
against the bidder, but against his principal.^^ 

Defects prior to sale. In an action to recover the 
price bid or to recover the difference between the 
bid and the amount realized at a resale of the prop¬ 
erty, defects or irregularities in the proceedings, 
prior to the sale, such as in the writ,^2 levy,^8 
the notice of sale,^^ or in the judgment, where the 
judgment is not void,^8 are no defense. 

§ 222. — Proceedings to Enforce Bid 

Recovery of the amount of the bid, or for a deficiency 
on a reeale, may be had by an action, or, under eome 
etatutea, by a proceeding by motion. Under some stat¬ 
utes, the execution creditor or his attorney Is the proper 
party so to proceed, but ordinarily the action may be 
brought by the officer conducting the sale or In his name. 
Usual rules apply as to the pleading and evidence. 

An action lies against a defaulting purchaser to 
recover the amount bid,^® or the difference on a 


resale but in such an action by the officer for 
the price of goods sold he cannot insist that he had 
no authority to stipulate, as a condition of sale, that 
he would actually deliver the goods sold.^8 

However, under some statutes a proceeding by 
motion on notice for judgment for the purchase 
money,^8 or for the difference on a resale,®® may be 
had; but it has been held that such remedy may be 
had only against the actual purchaser at the sale.®i 
This summary remedy is not available to the exe¬ 
cution creditor who has received a check given by 
the purchaser, if he does not offer to rescind the 
contract or tender back the check when payment 
thereof is refused.®^ 

Conditions precedent. The making of a return by 
the sheriff is not a prerequisite to an action by him 
to recover the amount of the bid,®8 especially where 
he is not bound to make the return until the bid has 
been paid.®4 Under some statutes, on the mere fail¬ 
ure of the purchaser of land to pay the purchase 
money the sheriff may not hold him in default and 
institute proceedings to enforce the bid without first 
demanding payment and tendering a deed; and this 
applies whether the remedy sought is directly 
against the purchaser in the first instance or is by 
way of resale and action to recover the deficiency;®® 
but, on the other hand, by other authorities, a ten¬ 
der of a deed is not necessary to hold the purchaser 
to his bid.®8 It has been held that it is essential to 
a recovery on a motion for the difference on a re¬ 
sale that the purchaser refuse to comply with his 
bid,®7 and that a loss results from the resale.®® 

Who may sue; parties. Under some statutes the 
only party who may proceed against a bidder who 
fails to comply with his bid is the execution credi- 


kowski, 26 Pa.Dist. 945, 36 Lanc.L. 
Rev. 76. 

23 C.J. p 655 note 67. 

37. Ark.—Fullbrierht v. Morton, 199 
S.W. 642, 131 Ark. 492. 

3& N.T.—^Watson v. Hoboken Plan¬ 
ing Mills Co., 140 N.Y.S. 822, 166 
App.Div. 8. 

38. Ga.—Collier v. Perkerson, 81 Oa. 
117. 

23 C.J. p 656 note 69. 

40ii Ga.—Adams v. Aycock, 76 S.E. 

161, 11 Ga.App. 793. 

Mo.—Gray v. Case, 61 Mo. 463. 

41. Ga.—Cureton v. Wright, 78 Oa. 

8 . 

48. Pa.—^Emley v. Drum, 36 Pa. 128. 

48. Mont.—Sherlock v. Vinson, 1 P. 

2d 71, 90 Mont. 286. 

Pa.—Cooper v, Borrall, 10 Pa. 491. 

44. X.Y.-—Francis v. Watkins, 76 


N.Y.S. 106, 72 App.Div. 16, affirmed 
64 N.E. 1120, 171 N.Y. 682. 

23 C.J. p 655 note 56 fa]. 

45. Pa.—Hower v. Houpt, 1 Leg. 
Gaz. 101. 

46. Ala.—Andrews v. Keith, 34 Ala. 
722. 

23 C.J. p 656 note 66. 

Action or execution on sale bond see 
supra I 217. 

Liability for price bid see supra § 
219. 

47. Miss.—^Adams v. Griffin, 11 

Miss. 566. 

Liability for loss on resale see supra 

fi 220. 

4a Ala.—^Andrews v. Keith, 34 Ala. 
722. 

49. Ind.—Sutton v. Baldwin, 46 N. 

E. 618, 146 Ind. 361. 

23 C.J. p 656 note 68. 

60. Mo.—Phillips V. Goldman, 76 
Mo. 686. 

28 C.J. p 666 note 69. 

470 


61. Mo.—^Wimer v. Obear, 23 Mo. 
242. 

23 C.J. p 656 note 69 [a]. 

Sa Ind.—Sutton v. Baldwin, 46 N. 
E. 618, 146 Ind. 361. 

6a N.C.—McKee v. Lineberger, 69 
N.C. 217. 

B4. Ill.—Perkins v. Webb, 48 N.B. 
322, 169 111. 86. 

6& Mo.—Phillips V. Goldman, 76 
Mo. 686—Shaw v. Potter, 60 Mo. 
281. 

23 C.J. p 666 note 76. 

5a Pa.—Dickson v. McCartney, 76 
A. 736, 226 Pa. 662, 134 Am.S.R. 
1078, 29 L.R.A..N.S., 792, 18 Ann. 
Cas. 600. 

28 C.J. p 666 note 76 [a]. 

67. Mo.—Phillips v. Goldman, 76 
Mo. 686. 

6a Mo.^Reed v. Shepperd, 88 Mo. 
463. 

23 C.J. P 666 note 7L 



88 C.J.S. 


EXECUTIONS 


§ 222 


tor or his attorney.59 Ordinarily, however, whether 
the action against the purchaser at an execution sale 
is for the whole purchase price, or only for the de¬ 
ficiency resulting from a resale, it may be brought 
by the officer conducting the sale or in his name 
or he may bring such action in the name of another 
as usee.®i It has been held that the sheriff is the 
only person who can maintain such an action,and 
that the execution creditor cannot maintain such 
action against the purchaser, since there is no priv¬ 
ity between them.®^ On the other hand, it has been 
held that the right of action for the deficiency on 
a resale belongs to either parly to the execution who 
has been injured by the bidder’s default,®^ and not 
to the officer, unless he has rendered himself liable 
or suffered some damage by reason thereof,®5 or 
unless he proclaimed at the resale that he was sell¬ 
ing at the risk of the first purchaser;®® and that, even 
though the sheriff can maintain the action against 
the bidder, it does not exclude a right of action in 
those to whose benefit the recovery of the sheriff 
inures.®'^ However, if the amount bid is less than 
the amount of the debt, so that the execution debtor 
is entitled to no part of the price, the execution 
debtor clearly is not entitled to bring an action to 
enforce the bid, and the action is properly brought 
by the sheriff.®® Where a part payment of the bid 
has been deposited in court, to he distributed, the 
sheriff need not bring an action to recover a defi¬ 
ciency on a resale, but the party injured by the pur¬ 
chaser’s default and for whose use the sheriff would 
recover is entitled to his damages in the distribu¬ 
tion of the fund;®® hut, if the sheriff recovers a 
judgment for the deficiency, defendant will not be 
allowed to pay the amount into court, hut the sher¬ 
iff should collect the judgment and file his account 


of the proceeds.^® Where the judgment debtor has 
been decreed to have no interest in property sold 
under execution, the actual owner cannot compel 
the purchaser at the execution sale to complete the 
purchase for his benefit.'^^ 

Where plaintiff’s attorney, in his own name, bids 
off property at a sheriff’s sale on execution and 
takes a certificate from the sheriff in his own name, 
the presumption is that the purchase was on his 
own account, and hS may be made defendant in an 
action by the sheriff to recover the amount of the 
bid.72 

Against execution creditor. The officer can re¬ 
cover from the execution creditor as purchaser only 
to the extent that money arising from the sale is 
applicable to the payment of his costs.*^® 

Pleading, The declaration or complaint should 
aver the judgment and proceedings on which the 
execution issued but the judgment and execu¬ 
tion need not be set forth at length.*^® The officer’s 
return to the execution should also be stated in the 
declaration,'^® although it has been held that it is 
not necessary to do this, where the declaration sets 
forth the facts necessary to constitute the cause of 
action, with substantial certainty.'^^ Defendant 
should be refused permission to amend his answer 
to deny that the bid was his bid and that the pur¬ 
chase was made without his authority, where the 
evidence discloses that he refused a deed when he 
found it impossible to finance the purchase.*^® In a 
proceeding by motion, it is sufficient for the motion 
to allege that the property was first sold for a spec¬ 
ified sum, and that the property on a resale brought 
a smaller amount, stating it, without averring in 
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specific terms that “loss was occasioned thereby,” in 
the language of the statuteJ^ 

Evidence. In some states in an action by a sher¬ 
iff to recover the purchase price of property sold, 
the return of the officer is sufficient prima facie ev¬ 
idence to support the action,and all that is nec¬ 
essary, in order to charge the purchaser, is to prove 
the sale and produce the writ under which it was 
madc,*i and the execution must be introduced in 
evidence, or its absence satisfactorily accounted 
for.*2 The sheriffs return is admissible in an ac¬ 
tion to recover the difference on a resale,®* as is 
also the fieri facias, although an entry of sale does 
not appear thereon.*^ A deed exhibited by the sher¬ 
iff at the time of the sale, but not then examined 
by the purchaser, is not evidence in behalf of the 
latter.®* Matters of affirmative defense set up by 
the purchaser must be proved by him.®® 

§ 223. Entry and Record of Sale 

statutory provlilont aomotinnea prescribe that the of- 
floer conducting the sale shall make an entry or record 
thereof, or file the certificate of sale or a duplicate there¬ 
of. The filing and recording give constructive notice of 
the sale, and the record and the original are evidence of 
the facts therein contained. The statutes are generally 
construed to be merely directory, so that a failure to 
comply therewith will not ordinarily affect the purchaser’s 
title unless Innocent third persons are Injured thereby. 

Under statutory provisions in force in various ju¬ 
risdictions the officer conducting the sale is required 
to make an entry or record thereof, or to file the 
certificate of sale or a duplicate copy thereof in the 
office of the clerk or registrar of deeds within a 
reasonable time thereafter, in order that the parties 
whose interests are affected may have proper no¬ 
tice.®^ Although in some states a sale not record¬ 
ed is void except as between the parties thereto,®® 
it is generally held that these statutes are merely 


directory, in so far as the rights of the purchaser 
are concerned,®® and hence that a failure to file or 
record,®® or index,®^ 'does not ordinarily affect the 
title of the purchaser, unless the execution debtor 
or innocent third persons are injured thereby.®* 

The filing, or filing and recording, as the statute 
may require, import constructive notice to subse¬ 
quent purchasers and encumbrancers;®® and the 
record and the original are generally made evidence 
of the facts therein contained,®^ but other legal ev¬ 
idence is not excluded by the fact that this means 
of proof is made competent.®* 

§ 224. Certificate of Sale 

a. In general 

b. Form and contents 

c. Assignment 

d. Effect 

a. In General 

A certificate of aale la a atatutory Inatrument which 
atatea the proceedinga at the aale and conveya a certain 
intereat to the purchaaer aubject to the debtor’a right of 
redemption. In a proper caae the certificate may be 
amended or canceled. 

A certificate of sale is a statutory instrument, 
signed by the sheriff, stating what took place at the 
sale, conveying the equitable interest in the prop¬ 
erty to the purchaser or giving him a lien, subject 
to be defeated by redemption on the part of the 
judgment debtor, and it constitutes evidence of the 
purchaser’s right to a deed.®® 

In states where by statute a certain time after the 
sale in which to redeem is given to the execution 
defendant the officer who makes the sale is usually 
required by statute to give a certificate of the sale 
to the purchaser.®^ It has been held that the sale 
is consummated, not on payment of the bid, but on 


79. Cal.—Johns v. Trick, 22 Cal. 6. 

80. Miss.—^Hand v. Grant, 13 Miss. 
508. 43 Am.D. 528. 

23 C.J. p 657 note 94. 

81. Ga.—Glenn v. Black, 31 Ga. 398. 
Pa.—Davis v. Baxter, 5 Watts 515. 
88. Ga.—Glenn y. Black, 31 Ga. 398. 

83. Mo.—^Hensley y. Baker, 10 Mo. 
167. 

84 . Ga,—^Adams y. Ay cock, 76 S.E. 
161, 11 Ga.App. 793. 

8B. Ga.—^Hendrick y. Davis, 27 Ga. 
167, 73 Am.D. 726. 

88. Miss.—^Hand v. Grant, 18 Miss. 
614. 

23 C.J. p 667 note 99. 

87. Cal.—^Bateman v. Kello>88. 211 
P. 46, 60 CaLAPP. 464. 

Philippine.—Joaguln v. Avellana, 11 
Philippine 249. 

28 C.J. p 660 note 41. 


n&eslflr’s rstnm as svldenoo of rs- 
eoidlBg 

GherifTs return on the execution 
pursuant to which he sold the prop¬ 
erty, dated the date of the sale, stat¬ 
ing that a duplicate of the certifi¬ 
cate has been filed for record with 
the county recorder, is prima facie 
evidence that on the date of the sale 
a duplicate of the certificate of sale 
was duly recorded.—^Bateman v. Kel¬ 
logg, 211 P. 46. 69 Cal.App. 464. 

88. La.—Raiford v. Wood, 14 La. 
Ann. 116. 

89. N.Y.—Jackson v. Young, 6 Cow. 
2*69, 16 Am.D. 478. 

23 C.J. p 660 note 48. 

90l K.Y.—Jackson v. Young, supra, 
28 C.J. p 660 note 4'9. 

91. Wis.—Phillips y. Hyland, 78 N. 

W. 481, 102 Wls. 958. 

38 C.J. p 660 note 49 [a]. 
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98. Mich.—Taylor v. Gladwin, 40 
Mich. 232. 

93. Cal.—Bateman v. Kellogg, 21'1 
P. 46, 69 Cal.App. 464. 

23 C.J. p 6'60 note 44. 

94. 6.C.—-Long v. McKlsslck, 27 S. 
E. 636, 50 S.C. 218. 

23 C.J. p 660 note 45. 

86. Wls.—^Knowlton v. Ray, 4 Wis. 
288. 

96. Cal.—Foorman y. Wallace, 17 P. 
•680, 75 Cal. 562. 

23 C.J. p 6'58 note 5. 

Filing and recording certificate see 
supra S 228. 

97. Cal.—^Anthony y. Janssen, 191 
P. 538, 183 Cal. 329. 

Philippine.—Joaquin v. Avellana, 11 
Philippine 249. 

28 C.J. p 663 note 6. 
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the delivery to the purchaser of the certificate of 
sale.®® However, statutes providing for the certifi¬ 
cate are generally held to be merely directory,®® and 
do not require the certificate as a prerequisite to a 
sheriff’s deed;^ nor will the failure to execute and 
deliver a certificate vitiate the sale.® The purchas¬ 
er cannot require,® nor has the sheriff authority to 
execute,^ a certificate before payment is made; but 
if it is issued before such payment it has been held 
that the sale is valid and the execution debtor can 
hold the sheriff responsible for the unpaid portion 
of the amount bid,® but there is other authority 
which holds that a certificate issued without pay¬ 
ment is void.® 

Amendment, An insufficient certificate may be 
amended by permission of the court,^ even after 
the officer’s term has expired.® A party aggrieved 
may compel a sheriff, by motion, to correct an omis¬ 
sion in a certificate,® but such party may not resort 
to a court of equity for relief.^® 

Cancellation of certificate. A creditor who has 
bid in his debtor’s interest in land at an execution 
sale and who has given a full or partial satisfac¬ 
tion as consideration therefor without having knowl¬ 
edge or reason to know that the premises were so 
encumbered as to leave nothing of value belonging 
to his debtor is entitled to a cancellation of the cer¬ 
tificate, if he acts within a reasonable time and if 
the rights of third persons more deserving of pro¬ 
tection have not inlcrvened.^^ A proceeding to va¬ 
cate a certificate of sale is governed by equitable 
rules, the ultimate question being whether it is in¬ 
equitable or unconscionable for the debtor to avail 
himself of the satisfaction.^® 


Construction, The certificate will be construed 
in favor of a compliance with the law, where there 
are inconsistent statements, one of which is as to 
the performance of an official duty in accordance 
with the law and the other is as to its performance 
otherwise than as directed by the statute.^® 

b. Form and Contents 

The certificate of tale should comply with the statu¬ 
tory requirements as to Its form and contents, but slight 
mistakes and inaccuracies are immaterial. In some states 
it should, be acknowledged, but it need not be attested 
or be under seal. 

The certificate of sale should comply with the 
statutory regulations as to its form and contents, 
which in some jurisdictions require that it give the 
names of the parties to the suit and of the purchas¬ 
er, the dates of the judgment and of the sale, a de¬ 
scription of the property sold, the amounts of the 
judgment and of the bid, and the time when the 
purchaser will be entitled to a deed.^^ It should 
state facts and not conclusions of law;^® it should 
describe, with certainty, the premises sold,^® al¬ 
though it is sufficient if the premises are described 
with such accuracy that they may be identified.^^ 

Under some statutes the issuance of the execu¬ 
tion need not be stated in the certificate;^® but, 
where the execution is required to be described, a 
description which identifies it beyond any reasonable 
doubt is sufficient, although incorrect as to the court 
rendering judgment.^® The whole amount for 
which the property was sold must be stated.®® A 
statement in the certificate that the proper notices 
of sale were given supplies any deficiency in the 
printer’s affidavit.®^ 


98> Wis.—^Kis8infi:er v. Zleger, 120 
N.W. 249, 138 Wis. 308. 

90. N.Y.—O’Brien v. Hashagan, 20 
Hun 564. 

1. Kan.—Armstead v. Jones. 80 P. 
'56, 71 Kan. 142. 

9. Ind.—Rucker v. Steelman, 73 Ind. 
396. 

Minn.—Barnes v. Kerlinger, 7 Minn. 
82. 

3. Minn.—Carlson v. Headline, 111 
N.W. 259, 100 Minn. 327. 

4. Ind.—‘Ruckle v. Barbour, 48 Ind. 
274. 

5. Minn.—<larl8on v. Headline, 111 
N.W. 269, 100 Minn. 3'27. 

6k Ind.—Ruckle v. Barbour, 48 Ind. 
2'74. 

Statuts of frauds 

A certifleate issued without pay¬ 
ment cannot have the effect of sat¬ 
isfying the statute of frauds so as 
to make the sale enforceable where 
the sheriff has not made some other 


sufficient memorandum thereof.— 

Ruckle V. Barbour, 48 Ind. 274. 

7. N Y.—Richards v. Vamum, 8 
How.Pr. 79. 

23 C.J. p 659 note 34. 

8. Mich.—Bixby v. Rowe, 2 Mich. 
N.r. 152. 

9. N.Y—Smith v. Hudson, 1 Cow. 
430. 

23 C.J. p 659 note 3<6. 

10. Ill.—^Puterbaugh v. Rlllott, 22 

Ill. 157. 

11. Wis.—Hermance v. Braun, 285 

N.W. 733, 231 Wis. 357. 

19. Wis.—Hermance v, Braun, su¬ 

pra. 

13. Ill.—Clark v. Olos, 64 N.B. 631, 
180 Ill. 556, 72 Am.S.R. 22'3. 

14. 'Mo.—Evans v. Wilder, 5 Mo. 
313, 7 Mo. 359. 

23 C.J. p 6'58 note 15. 

15. Minn.—Castner v. Symonds, 1 
Minn. 427. 


16. Minn.—Herrick v. Ammerman, 
21 N.W. 83*6, 3'2 Minn. 544. 

23 C.J. p 658 note 17. 

17. Cal.—Bateman v. Kellogg, 211 
P. 46, 59 Cal.App. 4'64. 

23 C.J. p 6>58 note 18. 

Desoriptioa suttoleiLt for voluatary 
ooBvejaaoe 

A description which would have 
been sufficient for a voluntary con¬ 
veyance is adequate.—^Bateman v. 
Kellogg, 2’11 P. 46, 59 Cal.App. 4<64. 

19. N.Y.—Goldman v. Kennedy, 1 
(N.Y.S. 69'9, 49 Hun 157. 
mecital as presumptive eyldenoe 
A recital with regard thereto is 
not presumptive evidence.—Goldman 
V. Kennedy, supra. 

19. Minn.—Bartleson v. Thompson, 
14 N.W. 795, 30 Minn. 1'61. 
ga N.Y.— Mascraft v. Van Ant¬ 
werp. 3 Cow. 334. 

23 C.J. p 658 note 21. 

81. Wis.—Sexton v. Rhames, 13 
Wis. 99. 
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Slight mistakes or inaccuracies in the certificate, 
which produce no injury, are immaterial ;22 and 
mistakes in the certificate, which are corrected by 
the public records, and for which the purchaser is 
not responsible, cannot be taken advantage of by a 
third person who is a purchaser of the judgment 
debtor.23 in jurisdictions where the law declares 
that property sold under execution is subject to re¬ 
demption, the omission to state in the certificate 
that the property is subject to redemption will not 
affect the validity of the sale or deprive the docu¬ 
ment of effect as a certificate showing the sale on 
decree.24 

Void deed as certificate, A sheriff’s deed given 
before the expiration of the time for redemption 
is void as a deed, sec infra § 270, but it may be 
given effect as a certificate of sale where it con¬ 
tains the necessary statutory requirements of such 
a certificate.25 

Acknozvlcdgmcnt, It has been held that a cer¬ 
tificate should be acknowledged in the same manner 
as a decd.26 Under some statutes, however, ac¬ 
knowledgment is not necessary.27 

Attestation and seal. The certificate need not be 
attested by witnesses or be under scal.28 

c. Assignment 

A certificate of sale It assignable, provided the statu¬ 
tory requirements are complied with, 

A certificate of sale is assignable^® and, as ap¬ 
pears infra § 313, the assignee, in general, acquires 


all the rights and remedies of his assignor in the 
property, but no .more. However, statutory require¬ 
ments as to the assignment must be complied 
with,3® unless they are such as may be waived, and 
such waiver is made.2^ 

In some jurisdictions statutes require that an as¬ 
signment of a certificate shall be witnessed and ac¬ 
knowledged® 2 and recorded.®2 

d. Effect 

In the absence of statute, a certificate of eale of land 
passes no title to the purchaser and does not disturb the 
possession of the execution defendant until the time for 
redemption has expired and the deed has been delivered, 
although the certificate Is evidence of an equitable es¬ 
tate, constitutes the holder a purchaser for registration 
purposes, and confers seizin for purposes of escheats. 

Under some statutes a certificate of sale of real 
property vests in the purchaser the legal title sub¬ 
ject to the right of redemption only,®^ but in the ab¬ 
sence of statute a certificate of purchase at a sale 
of land passes no title to the purchaser and will not 
disturb the possession of defendant in execution 
until after the time of redemption has expired and 
his title is transferred by the sheriff’s deed.®^ How¬ 
ever, the certificate constitutes evidence of an eq¬ 
uitable estate or interest in the property, subject to 
be defeated by redemption within the time allowed,®® 
although at most it is only evidence of an inchoate 
estate, which may or may not ripen into an abso¬ 
lute title.®*^ 

It has been held that a person holding a certifi- 


22. Minn.—^Herrick v. Morrill, 33 
N.W. 8i9, 37 Minn. 2*50, 5 Am.S. 

R. 841. 

23 C.J. p 668 note 23. 

23. U.S.—White v. Crow, Colo., 4 

S. Ct. 71, TIO II.'S. 1*83, 28 L.Ed. 113, 
affirming: 17 F. 98. 5 McCreary 310. 

M. Cal.—^Anthony v. Janssen, 191 
P. ‘63'8, 183 Cal. 329. 

26. Cal.—'Anthony v. Janssen, su¬ 
pra. 

28. Wis.—Knowlton V. Ray, 4 Wis. 
288. 

2'8 C.J. p 659 note 26. 

87 « Cal.—Foorman v. Wallace, 17 
P. <680, 75 Cal. 552. 

28. Minn.—^Bidwell v. Coleman, 11 
Minn. 78. 

29. N.Y.—-Stoddard v. Stoddard, 26 
'N'.y.S.2d 161, 2‘61 A'pp.Div. '316. 

'23 C.J. (P S'S'O note 30. 

Agsigrnment of bid see supra fi 216. 

Af.taratl<A of aMdgmioat 

Ill.—Reliance Elevator Co. v. Zim¬ 
mer, 202 Ill.App. 315. 

sa Iowa.—Howard v. Kelly, 114 N. 


W. 544, 137 Iowa 76, 126 Am.S.R 
274. 

23 C.J. p 6'59 note 32. 

31. N.Y.—Wood V. Morehouse, 4*5 
N.Y. 36'8. 

23 C.J. p 659 note 33. 

32. Validity as hstwssa parties 

Assig:nment of sheriff’s certificate 
of sale, which was not witnessed or 
acknowledged, as required by stat¬ 
ute, may not be recorded, but It is 
binding as between the parties.— 
Bliss V. Miller, 250 P. 218. 119 Or. 
573, rehearing denied 250 P. 763, 
11*9 Or. 673. 

33. Or.—Bliss v. Miller, su'pra. 

23 C.J. p 659 note 33 [a]. 

34. Idaho.—Syster v. Hazzard, 229 
P. 1110, 89 Idaho 580. 

35. Cal.—Anthony v. Janssen, 191 
P. 538, 183 Cal. 329. 

Ind.—First State Bank of Dunkirk 
V. Cunningham, 187 N.E. <60, 97 
Ind.App. 379. 

23 C.J. p 659 note '37. 

Certificate as conferring color of 
title for adverse possession see 
Adverse Possession § 74 g (3). 
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N.Y.—Stoddard v. Stoddard, 26 N. 

Y.S.2d 151, 261 AppDiv. 315. 
Wash.—Atwood v. McGrath, 24'2 P. 

648, 13'7 Wash. 400. 

Oertifleate as provisional 

Under statute providing that aft¬ 
er the time for redemption has ex¬ 
pired and there has been no redemp¬ 
tion, the officer shall execute a deed 
to the property, the certificate is 
merely provisional. If the land is 
redeemed, the purchaser receives his 
money and the certificate becomes 
of no value; if the land is not re¬ 
deemed, the purchaser secures a 
deed from the sheriff, which consti¬ 
tutes his muniment of title.—Joa¬ 
quin V. Avellana, 'll Philippine '249. 

38. Cal.—Foorman v. Wallace, 17 
P. 680, T5 Cal. 652. 

23 C.J. p 669 note 39. 

Redemption generally see infra S9 
253-265. 

Title and rights of purchaser gen¬ 
erally see infra §fi 284-318. 

37. Wash.—Bonded Adjustment Co. 
v. Helgerson, 61 P.2d 1267, 188 
Wash. 176—Atwood v. McGrath, 
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cate of sale is seized of the premises within the 
meaning of the statutes of escheats,*8 and is a pur¬ 
chaser within the meaning of the registry laws.** 

§ 225. Abandonment of Sale 

In the abience of prejudice, the abandonment of a 
sale because of an error in the notice thereof does not 
invalidate a subsequent eale. 

Abandonment of a sale because of an error in the 
notice thereof docs not invalidate a subsequent sale 
where it does not appear that the execution debtor 
was prejudiced thereby.^® 

§ 226. Confirmation 

a. In general 

b. Procedure 

c. Determination of motion 

d. Effect of order 

e. Vacation of order; collateral attack 

a. In General 

Confirmation of an execution sale is unnecessary, un¬ 
less required by statute, as is the case in a number of 
jurisdictions, some of which make it essential to the 
passing of titie. It is a purely statutory proceeding 
wherein inquiry is made as to whether the sale was in 
conformity with the law, and should be distinguished 
from confirmation of a Judicial sale. 

In the absence of statute requiring it, no order 
of confirmation of an execution sale is necessary, 
although, where the notice of sale provides for con¬ 
firmation, the purchaser cannot contend that confir¬ 
mation was unnecessary.^ 2 


In some jurisdictions, by statutory enactment, the 
proceedings of the officer conducting an execution 
sale are required to be reported to the court from 
whence the writ under which the officer acted em¬ 
anated, for the confirmation or disapproval of the 
sale, and under such statutes an execution sale is 
not complete until it has been confirmed by the 
court. ^2 Although it is held in some of these ju¬ 
risdictions that where the proceedings are regular 
in other respects a, mere failure to have the sale 
confirmed as required by statute will not defeat the 
purchaser’s title,especially on a collateral attack 
by one who does not claim through or under the 
judgment debtor, other jurisdictions until the 
court has determined that the sale has been legally 
made and has confirmed the sale and ordered the 
sheriff to make a deed the title docs not pass to 
the purchaser,^® the judgment creditor is not enti¬ 
tled to the purchase money,^^ the sheriff has no au¬ 
thority to make a deed to the purchaser,^® and the 
purchaser is not entitled to the possession of the 
land.49 

Confirmation of an execution sale is a purely stat¬ 
utory proceeding®® and is to be distinguished from 
confirmation of a judicial sale,®l On confirmation 
of an execution sale the court inquires whether the 
sale has been made in conformity with law, from 
an inspection of the proceedings of the officer.®^ 

A sheriff’s deed duly executed and acknowledged, 
the recitals of which conform to the statutory re- 


242 P. 648, 137 Wash. 400—Sinprly 

V. Warren, 51 P. 1066, 1'8 Wash. 
434, 63 Am.S.R. 8'96. 

38. N.Y.—Englishbe v. Ilelmuth, 3 
N.Y. 294. 

23 C.J. p 659 note 41. 

39. Mich.—Atwood v. Bearss, 8 N. 

W. 55, 45 Mich. 469. 

23 C.J. p 660 note 42. 

Filiner and recording certificate gen¬ 
erally see supra § 223. 

40. Mich.—^Atwood v. Bearss, su¬ 
pra. 

Effect of failure to give proper no¬ 
tice generally see supra fi 211. 

41« U.S.—Foote V. Kansas City Life 
Ins. Co., C.C.A.Tex., 92 F.2d 744. 
Alaska.—Pecaravlch v. Gilmore, 6 
Alaska 108. 

23 C.J. p 661 note 65. 

Confirmation of attachment sale see 
Attachment fi 332. 

48. Okl.—^oldenstern v. Gavin, 102 
P.2d 582, 187 Okl. 338. 

43. U.S.—Willis V. Beeler, C.C.A. 

Ohio, 90 F.2d 638, certiorari denied 
58 S.Ct. 88, 302 U.tS. 717, 82 L. 
Ed. 6'54—Schumacher v. Beeler, O. 


C.A Ohio, 90 F.2d 6.3*8, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 L.£d. 554. 

23 C.J. .p 661 note 66. 

44. S.D.—Baxter v. O'Leary, T2 N. 
W. -91. 10 S.D. 150, 66 Am.S.R. 702. 

23 C.J. p 661 note >67. 

46. S.D.—Baxter v. O’Leary, supra. 

46. U.S.—Willis V. Beeler, C.C.A. 
Ohio, 90 F.2d 538, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. T17. 82 
L.Ed. 564—Schumacher v, Beeler, 
C.C.A.Ohlo. -90 F.2d '538, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 82 
L.Ed. ’o54. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

47. U.S.—Willis V. Beeler, C.C.A. 
Ohio, 90 F.2d 536, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. 717. 82 
L.Ed. 554—Schumacher v. Beeler, 
C.C.A.Ohlo, '90 F.2d >538, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 L.Ed. 554. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

48. U.S.—Willis V. Beeler. C.C.A. 
Ohio, 90 F.2d 5'38, certiorari de- 
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nled 5S set. 38. 302 U.S. 717, »2 
L.Ed. '554—^Schumacher v. Beeler, 
C.C.A Ohio, 90 F.2d 538, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 L.Ed. 554. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

49. U.S.—Willis v. Beeler, C.C.A. 
Ohio, 90 F.2d 538, certiorari denied 
58 S.Ct. 38, 302 U.S. 717, 8‘2 L.Ed. 
554—Schumacher v. Beeler, C.C.A. 
Ohio, 90 F.2d 538, certiorari denied 
5'8 S.Ct. 38, 302 U.S. 717, 82 L.Ed. 
554. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

6a Alaska.—^Pecaravlch v. Gilmore, 
6 Alaska 108. 

61. Neb.—Bachle v. Webb, >9 N.W. 

473, 11 Neb. 473. 

23 C.J. p 662 note 69. 

Confirmation of Judicial sale see the 
C.J.S. title Judicial Sales SS 25- 
'29, also '3'5 C.J. p 43 note 19-p 52 
note 88. 

68. S.D.—^Baxter v. O’Leary, 7'2 N. 

W. 91, 10 S D. 150, 65 Am.<S.R. 70'2. 
23 C.J. p 66-2 note 70. 
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Slight mistakes or inaccuracies in the certificate, 
which produce no injury, are immateriar,22 and 
mistakes in the certificate, which are corrected by 
the public records, and for which the purchaser is 
not responsible, cannot be taken advantage of by a 
third person who is a purchaser of the judgment 
debtor.23 In jurisdictions where the law declares 
that property sold under execution is subject to re¬ 
demption, the omission to state in the certificate 
that the property is subject to redemption will not 
aflfect the validity of the sale or deprive the docu¬ 
ment of effect as a certificate showing the sale on 
decree.24 

Void deed as certificate» A sheriff's deed given 
before the expiration of the time for redemption 
is void as a deed, sec infra § 270, but it may be 
given effect as a certificate of sale where it con¬ 
tains the necessary statutory requirements of such 
a certificate.25 

Acknowledgment, It has been held that a cer¬ 
tificate should be acknowledged in the same manner 
as a deed.25 Under some statutes, however, ac¬ 
knowledgment is not necessary.27 

Attestation and seal. The certificate need not be 
attested by witnesses or be under seal.28 » 

c. Assignment 

A certificate of sale Is assignable, provided the statu¬ 
tory requirements are compiled with. 

A certificate of sale is assignablc22 and, as ap¬ 
pears infra § 313, the assignee, in general, acquires 


all the rights and remedies of his assignor in the 
property, but no more. However, statutory require¬ 
ments as to the assignment must be complied 
with,30 unless they arc such as may be waived, and 
such waiver is made.31 

In some jurisdictions statutes require that an as¬ 
signment of a certificate shall be witnessed and ac- 
knowledgcd22 and rccorded.23 

d. Effect 

In the abeence of statute, a certificate of sale of land 
passes no title to the purchaser and does not disturb the 
possession of the execution defendant until the time for 
redemption has expired and the deed has been delivered, 
although the certificate Is evidence of an equitable es¬ 
tate, constitutes the holder a purchaser for registration 
purposes, and confers seizin for purposes of escheats. 

Under some statutes a certificate of sale of real 
property vests in the purchaser the legal title sub¬ 
ject to the right of redemption only,24 but in the ab¬ 
sence of statute a certificate of purchase at a sale 
of land passes no title to the purchaser and will not 
disturb the possession of defendant in execution 
until after the time of redcmi)tion has expired and 
his title is transferred by the sheriff's deed.35 How¬ 
ever, the certificate constitutes evidence of an eq¬ 
uitable estate or interest in the property, subject to 
be defeated by redemption within the time allowed, 26 
although at most it is only evidence of an inchoate 
estate, which may or may not ripen into an abso¬ 
lute title.37 

It has been held that a person holding a certifi- 


22. Minn.—Herrick y. Morrill, 3'3 
N.W. 84i9, 37 Minn. 2'50. 5 Am.S. 

R. 841. 

23 O.J. p 658 note 23. 

23. U.S.—^White v. Crow, Colo., 4 

S. Ct. 71, no U.'S. 1<8’3. 28 L.Kd. 113, 
afflrmingr 17 F. 98, 5 McCreary 310. 

24 . Cal.—^Anthony v. Janssen, 191 
P. *638, 183 Cal. 329. 

26k Cal.—'Anthony v. Janssen, su¬ 
pra. 

26. Wls.—Knowlton v. Ray, 4 Wis. 
288. 

2'3 C.J. p 659 note 25. 

27« Cal.—Foorman v. Wallace, 17 
P. '680, 75 Cal. 552. 

28k Minn.—^Bidwell v. Coleman, 11 
Minn. 78. 

29. N.Y.—-Stoddard v. Stoddard. 26 
'N’.Y.S.2d 161, 2'6l App.Div. 315. 

23 C.J. (p 656 note 30. 

Agsiernment of bid see supra 6 215. 

AF.teratioiL of aggigameat 

Ill.—Reliance Elevator Co. v. Zim¬ 
mer, 202 Ill.A*pp. 315. 

3a Iowa.—Howard v. Kelly, 114 N. 


W. 644, 137 Iowa 76, 126 Am.S.R 
274. 

23 C.J. p 6*59 note 32. 

31. N.Y.—Wood V. Morehouse, 4'6 
N.Y. 36'8. 

23 C.J. p 659 note 33. 

3a TaUdlty ag between parties 

Assignment of sheriff's certificate 
of sale, which was not witnessed or 
acknowledged, as required by stat¬ 
ute, may not be recorded, but it is 
binding as between the parties.— 
Bliss V. Miller, 250 P. 218, 119 Or. 
573, rehearing denied 250 P. 763, 
11'9 Or. 573. 

33. Or.—Bliss v. Miller, supra. 

23 C.J. p 659 note 33 [a]. 

34. Idaho.—Syster v. Hazzard, 229 
P. 1110, 39 Idaho 580. 

36. Cal.—Anthony v. Janssen, 191 
P. 538, 183 Cal. 329. 

Ind.—First State Bank of Dunkirk 
V. Cunningham, 187 N.E. <60, 97 
Ind.App. 379. 

23 C.J. p 659 note '37. 

Certificate as conferring color of 
title for adverse possession see 
Adverse Possession S 74 g (3). 
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Mere chose in action 

N.y.—Stoddard v. Stoddard, 26 N. 

Y.S.2d 151, 261 App.Div. 315. 
Wash.—Atwood v. McGrath, 24'2 P. 
648, 13'7 Wash. 400. 

Oertlfloate as provisional 

Under statute providing that aft¬ 
er the time for redemption has ex¬ 
pired and there has been no rodem>p- 
tion, the officer shall execute a deed 
to the property, the certificate is 
merely provisional. If the land is 
redeemed, the purchaser receives his 
money and the certificate becomes 
of no value; if the land is not re¬ 
deemed, the purchaser secures a 
deed from the sheriff, which consti¬ 
tutes his muniment of title.—Joa¬ 
quin V. Avellana, 'll Philippine '249. 

3a Cal.—Foorman v. Wallace, 17 
P. 680, 75 Cal. 552. 

23 C.J. p 659 note 89. 

Redemption generally see infra §9 
253-265. 

Title and rights of purchaser gen¬ 
erally see infra §9 284-313. 

37 . Wash.—Bonded Adjustment Co. 
V. Helgerson, 61 P.2d 1267, 188 
Wash. 176—Atwood v. McGrath, 
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cate of sale is seized of the premises within the 
meaning of the statutes of escheats,^* and is a pur¬ 
chaser within the meaning of the registry laws.** 

§ 225. Abandonment of Sale 

In the abeence of prejudice, the abandonment of a 
sale becauee of an error In the notice thereof doea not 
Invalidate a aubaequent aale. 

Abandonment of a sale because of an error in the 
notice thereof does not invalidate a subsequent sale 
where it does not appear that the execution debtor 
was prejudiced thereby.^® 

§ 226. Confirmation 

a. In general 

b. Procedure 

c. Determination of motion 

d. Effect of order 

e. Vacation of order; collateral attack 

a. In General 

Confirmation of an execution aale Is unnecessary, un¬ 
less required by statute, as la the case In a number of 
jurisdictions, some of which make it essential to the 
passing of title. It Is a purely statutory proceeding 
wherein inquiry is made as to whether the sale was In 
conformity with the law, and should be distinguished 
from confirmation of a judicial sale. 

In the absence of statute requiring it, no order 
of confirmation of an execution sale is necessary, 
although, where the notice of sale provides for con¬ 
firmation, the purchaser cannot contend that confir¬ 
mation was unnecessary.^^ 


In some jurisdictions, by statutory enactment, the 
proceedings of the officer conducting an execution 
sale are required to be reported to the court from 
whence the writ under which the officer acted em¬ 
anated, for the confirmation or disapproval of the 
sale, and under such statutes an execution sale is 
not complete until it has been confirmed by the 
court.^* Although it is held in some of these ju¬ 
risdictions that where the proceedings are regular 
in other respects a jnerc failure to have the sale 
confirmed as required by statute will not defeat the 
purchaser's title,especially on a collateral attack 
by one who does not claim through or under the 
judgment debtor,^^ in other jurisdictions until the 
court has determined that the sale has been legally 
made and has confirmed the sale and ordered the 
sheriff to make a deed the title docs not pass to 
the purchaser,^® the judgment creditor is not enti¬ 
tled to the purchase money, the sheriff has no au¬ 
thority to make a deed to the purchaser,^® and the 
purchaser is not entitled to the possession of the 

land.40 

Confirmation of an execution sale is a purely stat¬ 
utory proceeding®® and is to be distinguished from 
confirmation of a judicial salc.®^ On confirmation 
of an execution sale the court inquires whether the 
sale has been made in conformity with law, from 
an inspection of the proceedings of the officer.®^ 

A sheriff's deed duly executed and acknowledged, 
the recitals of which conform to the statutory re- 


242 P. 648, 137 Wash. 400--'Siiigly 

V. Warren, 51 P. 1066, 1*8 Wash. 
434, 63 Am.S.R. 8916. 

38. N.Y.—Enjjllshbe v. Helmuth, 3 
N.y. 294. 

23 C.J. p 659 note 41. 

39. Mich.—Atwood v. Bearss, 8 N. 

W. 55, 13 Mich. 469. 

23 'C.J. p 660 note 42. 

Filing and recordlni? certificate gen¬ 
erally see supra § 223. 

40. Mich.—Atwood v. Bearss, su¬ 
pra. 

Effect of failure to give proper no¬ 
tice generally see supra § 211. 

41« U.S.—Foote V. Kansas City Life 
Ins. Co., aC.A.Tex., 92 F.2d 744. 
Alaska.—Pecaravich v. Gilmore, 6 
Alaska 108. 

23 C.J. p 661 note 65. 

Confirmation of attachment sale see 
Attachment B 332. 

48. Okl.—Ooldenstern v. Gavin, 102 
P.2d 582, 187 Okl. 338. 

43. U.S.—Willis V. Beeler, C.C.A. 
Ohio, 90 F.2d 638, certiorari denied 
58 S.Ct. 38, 302 U.'S. 717, 82 L. 
Ed. ^'54—Schumacher v. Beeler, O. 


C. A. Ohio, 90 F.2d 63*8, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 l4.Ed. 554. 

23 C.J. .p 6*61 note 6*6. 

44. S.D.—^Baxter v. O’Leary, T2 N. 
W. '91, 10 S.D. 150, 166 Am.S.R. 702. 

23 C.J. p 661 note *67. 

45. S.D.—Baxter v. O'Leary, supra. 

46. U.S.—Willis V. Beeler, C.C.A. 
Ohio, 90 F.2d 638, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. 717, 82 
L.Ed. 554—Schumacher v. Beeler, 
C.C.A Ohio, OO F.2d '538, certiorari 
denied 68 S.Ct. 38, 302 U.S. 717, 82 
L.Ed. ’5-54. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 6-17. 

47. U.S.—Willis v. Beeler, C.C.A. 
Ohio, 90 F.2d 598, certiorari de¬ 
nied 58 S.Ct. 38, 302 U.S. 717, 82 
L.Ed. 554—Schumacher v. Beeler, 
C.C.A.Ohlo, '90 P.2d iSSS, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 L.Ed, 554. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

48. U.S.—^Willis V. Beeler, C.C.A. 
Ohio, 90 F.2d 5'38, certiorari de- 
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nied 58 S Ct. 38, 302 U.S. 717, «‘2 
L Ed. '554—’Schumacher v. Beeler, 
C C.A Ohio, 90 F.2d '538, certiorari 
denied 58 S.Ct. 38, 302 U.S. 717, 
82 L.Ed. 554. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. 617. 

49. U.S.—Willis V. Beeler. C.C.A. 

Ohio, 90 P'’.2d 538, certiorari denied 
58 S.Ct. 38, 302 U.S. 717, 82 L.Ed 
554—Schumacher v. Beeler, C.C.A. 
Ohio, 90 F.2d 538, certiorari denied 
5'8 S.Ct. 38, 302 U.S. 717, 82 L.Ed. 
654. 

Ohio.—Bassett v. Daniels, 10 Ohio 
St. <617. 

60. Alaska.—Pecaravich v. Gilmore, 
6 Alaska 108. 

61. Neb.—Bachle v. Webb, 9 N.W. 
473, 11 Neb. 473. 

23 C.J. p 662 note 69. 

Confirmation of Judicial sale see the 
C.J.S. title Judicial Sales SB 25-. 
'29, also '3'5 C.J. p 43 note 19-p 52 
note 88. 

62. S.D.—Baxter v. O’Leary, 7'2 N. 
W. 91. 10 S.D. 150, 66 Am.'S.H. 70*2. 

23 C.J. p 66'2 note 70. 
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quirements, suflSciently shows confirmation of an ex¬ 
ecution sale-®* 

b. Procednra 

Confirmation la oonerally ax parta, and may ba mada 
at any tima aftar tha aharlfT haa mada hla raturn» on tha 
application of plaintiff, dafandant» tha aharlff, or any othar 
paraon Intaraatad tharaln. In aoma Jurladictiona only 
tha Judgmant dabtor or hla rapraaantativa may objact to 
confirmation, but In othar Jurladlotlona althar party or 
tha purchaaar may objact, or tha court may deny con¬ 
firmation on Ita own motion. 

When the sheriffs return of sale comes before 
the court for confirmation, the proceeding may be, 
and commonly is, ex parte.®^ Confirmation may 
take place without any notice thereof,®® on the ap¬ 
plication of plaintiff, defendant, the sheriff, or any 
other person interested therein,®® including the pur¬ 
chaser or assignee of the purchaser,®^ or on the 
court’s own motion,®* and with or without the con¬ 
sent of the sheriff.®* If one of the judgment debt¬ 
ors dies after the sale, it is not necessary to revive 
the action before the confirmation of the sale.®* 

Objections to the sale should be presented to the 
court when the application for confirmation is 
heard.®! 

Persons entitled to object. It has been stated 
that no one can object to confirmation except the 
judgment debtor, or, in case of his death, his repre¬ 
sentative;®* but there is authority which holds that 
either party to the execution sale or the purchaser 
thereat may object to its confirmation,®* or the court 


may deny confirmation on its own motion where 
sufficient grounds appear on the face of the pro¬ 
ceedings.®® However, a mere creditor,®® or judg¬ 
ment creditor,®® or a purchaser, or the successor of 
a purchaser, at a prior and different execution 
sale,®7 who is not a party, cannot oppose the con¬ 
firmation. 

Time for confirming sale. No particular time is 
required for the confirmation of a sale, and it may 
be confirmed at any time after the sheriff has made 
his return.®* 

c. Determination of Motion 

On proeeadingt to confirm an oxoeutlon aalo only 
matters appearing of record are considered, and If It ap¬ 
pears therefrom that the sale proceedings were regular 
and In substantial compliance with the law the sale will 
be confirmed. As a general rule the court may not 
Inquire Into the regularity or merits of the judgment. 

In some jurisdictions confirmation of execution 
sales is a matter within the sound discretion of the 
court,®* which must be exercised on equitable prin¬ 
ciples and not arbitrarily.^* In other jurisdictions 
confirmation constitutes a ministerial act only,^! and 
the statute requiring confirmation is strictly con¬ 
strued in order that the confidence of bidders and 
the public in such sales be upheld.*^* 

On proceedings to confirm an execution sale, only 
matters appearing of record may be considered.^* 
The court cannot look beyond the return of the of¬ 
ficer,*^® which, in order to justify confirmation, must 
affirmatively show that he complied with the law.7® 


55. Suit for partition 

Ark.—^Winfrey v. People’s Sav. Bank, 
6 'S.W‘.2d 3<60. 176 Ark. 941. 

54 . Kan.—Brewer v. Warner, 182 P. 
411, 105 Kan. 168. 

N'.D.—St. Paul Trust & Savings 
Bank v. Olson, 202 N.W. 472, 62 
N'.D. 315—^Warren v. Stinson, 70 
N.W. 27'9, « N.D. 293. 

S.D.—Langeberg v. Perry, 2'62 N.W. 
882, 62 S.D. '286—Baxter v. O’Lea¬ 
ry, 72 N.W. ■91, 10 S.D. 1'50, 66 Am. 
S.R. 702—Kirby v. Ramsey. 68 N. 
W. 8'28, 9 S.D. 197. 

56 . Wash.—Whitworth v. IMcKee, 
72 P. 1046, 32 Wash. 83. 

23 C.J. p 662 note 73. 

56L Okl.—Payne v. Long-Bell Lum¬ 
ber Co.. 60 P. 235. 9 Okl. 6183. 

33 C.J. p 662 note 72. 

57. Kan.—Cowdln v. Cowdln, 3 P. 
■369, 31 Kan. 528. 

23 O.J. p 962 note 74. 

58 . S.D.—Baxter v. O’Leary, 7‘2 N. 
W. 91, 10 S.D. 150, 65 Am.S.R. 703. 

28 C.J. p 662 note 72. 

58 . Okl.—^Payne v. Long-Bell Lum¬ 
ber Co., 60 P. 235, 6 Okl. 683. 

S.D.— Baxter v. O’Leary, 72 N.W. 
41, 10 S.D. 150, 65 Am.S.R. 702. 


eOi Kan.—^Johnson Loan & Trust 
Co, V. Ball, '53 P. 878, 7 Kan.App. 
667. 

61. Wash.—Beta v. Tower Sav. 

Bank. 55 P.'2d 338, T85 Wash. 314. 
58 . Alaska.—^Pecaravich v. Gilmore. 
6 Alaska 108. 

63 . Or.-Miller v. Achurch, 93 P. 

332, 50 Or. '478. 

23 C.J. p 6>62 note 78. 

66 . Okl.—Skinner v. First Nat. 

Bank, 273 P. 893, 135 Okl. 61. 

65 . Okl.—Skinner v. First Nat. 

Bank, supra. 

66 - Or.—Miller v, Oregon City Pa¬ 
per Mfg. Co., 3 Or. 24. 

67. Alaska.—Pecaravlch v. Gilmore, 
6 Alaska 10)8. 

68 . S.D.—Baxter v. O'Leary, 72 N. 
W. <91, 10 S.D. 160, 66 Am.S.R. 702. 

23 C.J. p 662 note 80. 

65 . Kan.—Johnson v. Funk, '297 P. 
670, 132 Kan. 793. 

Ohio.—Ohio Life Insurance and 
Trust Co. V. Goodin, 10 Ohio St. 
667. 

Okl.—^Wyant v. Davidson & Case 
Lumber Co., 49 P.2d 161, 178 Okl. 
467—Sandridge v. Home Building 


& Loan Ass’n. 44 P.2d 444, 172 
Okl. 298—Burton v. Mee. 4 P.2d 
33, 152 Okl. 220—Drummond v. 
James, 300 P. i658, 150 Okl. 10'5<— 
Kline V. Evans, 229 P. 427, 103 
Okl. 44. 

23 C.J. p 662 note 81. 

TO, Kan.—Robinson v. ^Kennedy, 1*44 
P. 1002, 93 Kan. 514. 

Okl.—Drummond v. James, 300 P. 
658, 150 Okl. 105. 

71. -S.D.—Langeberg v. Perry, 252 
N.W. 882, 62 S.D. 286. 

78. Neb.—Bachle v. Webb. 4 N.W. 

473, 11 Neb. 473. 

23 C.J. p 662 note <83. 

73. Okl.—Severson v. Bemore, 278 
P. 327, 137 Old. 50. 

74 . N.D.—St. Paul Trust & Savings 
Bank v. Olson, 20*2 N.W. <472. 62 
N.D. 315. 

Okl.—Osborn v. Home Federal Sav¬ 
ings & Loan Ass’n of Tulsa, 95 P. 
2d 604, 1<85 Okl. 629. 

23 C.J. p 662 note 8'5. 

78i. Neb.—Farmers Security Bank 
of Maywood v. Wood, 271 N.W. 
>4«, 1S2 Neb. ITS. 



38 C.J.S. 


EXECUTIONS 


S 226 


Although it has been held that the validity of the 
judgment may be inquired into,^^ as a general rule 
the court should confine itself to a consideration of 
questions relating to the regularity of the sale pro¬ 
ceedings,'^'^ and may not properly inquire into the 
regularity^® or merits'^® of the judgment on which 
the execution is based. The subjects for determi¬ 
nation are the regularity of the levy, appraisement, 
advertising, sale and return of the sheriff;®® ante¬ 
cedent proceedings are not disturbed.®^ However, 
the court may refuse to confirm a sale on equitable 
grounds under certain exceptional conditions of 
fact, which are limited to equitable considerations 
which affect or interfere with the procedural ma¬ 
chinery of the sale, or which tend to impeach its 
adequacy to establish the value of the subject mat¬ 
ter.®® 

The court is authorized to confirm the sale only 


after it has carefully examined the proceedings of 
the officer and is satisfied that such sale was in all 
respects made in conformity with the law.®® Con¬ 
firmation may be had of an execution sale of realty 
which was conducted substantially in the manner 
prescribed by the notice and in accordance with the 
decree.®^ If the officer's return on its face shows 
that the proceedings were regular, and no equitable 
grounds for setting aside the sale are shown, it is 
the duty of the coqrt to confirm the sale;®® and a 
failure to comply literally with all the provisions of 
the law relating to the sale does not justify a refus¬ 
al to confirm, where such failure is not prejudicial.®® 
Confirmation should not be refused because the ex¬ 
ecution debtor had no title,®^ or because the ap¬ 
praisement was irregular, where it was not fraudu¬ 
lent,®® or, although there is authority to the con¬ 
trary,®® because the property sold was exempt.®® 


78 . Wash.—Stark Bros. v. Royce, 87 
P. 340. 44 Wash. 287. 

23 C.J. p >663 note 9*6. 

77. Okl.—Aycock v. Harriman. 118 

P.2d 380—Cesar v. Oklahoma Farm 
Mortfr. Co., 112 P.2d 800—Thrush 
V. Winslow, 98 P.2d 905, 186 Okl. 
499—Osborn v. Home Federal Sav¬ 
inas & Loan Ass'n of Tulsa. 95 P. 
2d 604, 185 Okl. 629—Essley v. 

Lanaley. 90 P.2d 396, 185 Okl. 106 
—Wriaht V. Crala. 87 P.2d 317, 184 
Okl. 371—MacKenchnle v. Voiaht. 

86 P.2d 991, 184 Okl. 291—Turner 
V. Clark. 83 P.2d 178, 183 Okl. 
468—Punk v. Payne, 82 P.2d 976, 

183 Okl. 332—Kirkpatrick v. Jef¬ 

ferson Standard Life Ins. Co. of 
Greensboro, N. C., 70 P.2d 69, 180 
Okl. 402—Lexinaton Land Co. v. 
Ambrister. 64 P.2d 70.3. 179 Okl. 
86—Wyant v. Davidson A Case 
Lumber Co., 49 P.2d 151, 173 

Okl. 467—Sandndae v. Home 
Buildina & Loan Ass'n, 44 P.2d 
944, 172 Okl. 298—State ex rel. 
Com’rs of Land Office v. Harrower, 
29 F.2d 123, 167 Okl. 269—Burton 
V. Mee. 4 P.2d 33. 162 Okl. 220— 
Millard v. Nelson. 281 P. 238, 139 
Okl. 56—Griaas v. Brandon. 269 P. 
1052, 132 Okl. 180—Kline v. Evans. 
229 P. 427, 103 Okl. 44—Brasell v. 
Brockins, 217 P. 847. 95 Okl. 38. 

S.D. — Lanaebera v. Perry, 262 N.W. 
882, 62 S.D. 286. 

78 . Okl.—Cesar v. Oklahoma Pkrm 
Morta* Co., 112 P.2d 800—Thrush 
v. Winslow, 98 P.2d 906. 186 Okl. 
499—^Easley v. Lanaley, 90 P.2d 
396, 186 Okl. 106—Wriaht v. Craia. 

87 P.2d 317, 184 Okl. 371—Mac- 
Kenchnie v. Voiaht, 86 P.2d 991, 

184 Okl. 291—Funk v. Payne, 82 P. 
2d 976, 183 Okl. 332—Wyant v. 
Davidson & Case Lumber Co., 49 
P.2d 151, 173 Okl. 467—Burton v. 
Mee, 4 P.2d 33, 152 Okl. 220— 
Griaae v. Brandon, 269 P. 1062, 132 


Okl. 180—Kline v. Evans, 229 P. 
427, 103 Okl. 44. 

Mod# of attaokiaa regtilazlty of 
Judameat 

Questions pertainina to the reau- 
larity of the judatnent or Jurisdic¬ 
tional questions must be raised by 
motion to quash the sale or to set 
aside the sale.—^Kirkpatrick v. Jef¬ 
ferson Standard Life Ins. Co. of 
Greensboro. N. C., 70 P.2d 59, 180 
Okl. 402. 

Matters not oonsidered 

(1) Error in not arantina party 
a jury trial.—Funk v. Payne, 82 P. 
2d 976, 183 Okl. 332. 

(2) Whether judament was out¬ 
side the issue.—Funk v. Payne, su¬ 
pra. 

(3) Whether defendant was served 
with summons.—Millard v. Nelson, 
281 P. 238, 139 Okl. 56—Brazell v. 
Brockins, 217 P. 847, 96 Okl. 38. 

(4) Whether or not recitation in 
Judament that defendant had appear¬ 
ed by his attorneys was true.—Bra¬ 
zell V. Brockins, supreu 

(6) The reaularity of revivor of 
Judament—Turner v, Clark, 83 P.2d 
178, 183 Okl. 458. 

79. Neb.—Security Bank of May- 
wood V. Wood, 271 N.W. 349, 351, 
132 Neb. 176, citina Corpus Juris. 

Okl.—Aycock v. Harriman, 113 P.2d 
380. 

23 C.J. p 663 note 96. 

80. Neb.—^Wallace v. Peterson, 284 

N.W. 866, 136 Neb. 39—Best v. 
Zutavern, 74 N.W. 81, 63 Neb. 

619. 

81. Neb.—Wallace v. Peterson, 284 
N.W. 866, 136 Neb, 39. 

88 . Okl.—Lexinaton Land Co. v. 
Ambrister, 64 P.2d 703, 179 Okl. 
86—State ex rel. Com'rs of Land 
Office V. Harrower, 29 P.2d 123, 167 
Okl. 269. 


83. Neb.—Farmers Security Bank 
of Maywood v. Wood, 271 N.W. 
349, 132 Neb. 176. 

84. Neb.—^Holferty v. Wort man, 283 
N.W. 865, 136 Neb. 732—Farmers 
Security Bank of Maywood v. 
Wood, 271 N.W. 349, 132 Neb. 176. 

85. N.D.—St. Paul Trust & Savinas 
Bank v. Olson, 202 N.W. 472. 62 
N.D. 316. 

Okl.—Osborn v. Home Federal Sav¬ 
inas & Loan Ass’n of Tulsa. 95 P. 
2d 604, 185 Okl. 629—Severson v. 
Bemore. 278 P. 327, 137 Okl. 60. 

23 C.J. p 662 note 86. 

86 . Neb.—Stull v. Seymour, 88 N.W. 
174, 63 Neb. 87. 

87. Neb.-Bachle v. Webb, 9 N.W. 
473, 11 Neb. 423. 

Z&qniry into title 

(1) The court, on confirmation, 
docs not inquire into and certify the 
title to the property sold.—Lexina¬ 
ton Land Co. v. Ambrister, 64 P.2d 
703, 179 Okl. 86. 

(2) The claim of a stranaer to 
property offered at the sale as the 
property of the Judament debtor 
cannot be tried or determined on 
objection by such stranaer to con¬ 
firmation of the sale.—Lexinaton 
Land Co. v. Ambrister, supra. 

88 . Neb.—Best v. Zutavern, 74 N. 
W. 81, 63 Neb. 619. 

23 C.J. p 662 note 88. 

89. Wash.—Mowbray Pearson Co. v. 
Pershall, 159 P. 682, 92 Wash. 616 
—Waldron v. Kineth, 84 P 16, 41 
Wash. 469, 111 Am.S.R. 1022. 

90l Neb.—Wallace v. Peterson, 284 
N.W. 866, 136 Nob. 39—Wollmer v. 
Wood, 228 N.W. 641, 119 Neb. 248. 
23 C.J. p 662 note 89. 

Somestead ziaht 

The homestead riaht of exemption 
of real property is not a proper sub- 
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On the other hand, confirmation may be denied 
where the sale was not conducted in accordance 
with the decree;®! or substantially in the manner 
prescribed by the notice,®® as where it was not held 
at the time fixed by the notice of sale;®® or where 
the execution under which the sale was made was 
void;®^ or where the property was not sold sub¬ 
ject to prior liens ;®5 or where the sales proceedings 
included items not found in the judgment;®® or 
where it appears on the face of the proceedings 
that the judgment is dormant ;®7 or where the judg¬ 
ment on which the execution was based had been 
satisfied at the time of the sale;®® or where the 
debtor pays the judgment in full after the sale;®® 
or where the judgment creditor, after consulting 
with the bidder, makes other arrangements to se¬ 
cure the payment of his judgment and the debtor in 
reliance thereon expends money on the property.! 

In a jurisdiction where the judgment debtor may 
redeem realty sold on execution but cannot redeem 
personalty, it is error to confirm a sale on execution 
of realty and personalty in one unsegregated bid 
and for a lump sum.® 

Inadequacy of price. Mere inadequacy of price 
is not a ground for refusing to confirm the sale,® 
but confirmation may be denied where the price is 
so inadequate as to shock the conscience of the 
court or to amount to evidence of fraud,^ or where 
the purchase price is grossly inadequate and the 
sale was not conducted in a prudent and just man¬ 


ner and an announcement chilled the bidding.® 

Modification of terms of sale. On the hearing of 
the motion by the court, it should either confirm or 
set aside the sale, but should not modify its terms.® 

Confirmation of resale. It is proper for the court 
to confirm a second sale of land at a price much less 
than that bid at the first sale but which is not less 
than the value of the realty where the bidder re¬ 
fused to make his bid on the first sale good, it ap¬ 
pearing that at the first sale the conduct of the at¬ 
torney for the execution creditor caused confusion 
and misunderstanding which resulted in the bidder 
exceeding his authority by bidding an amount great¬ 
er than that authorized by his principal and in ex¬ 
cess of the value of the land.^ 

d. Effect of Order 

(1) In general 

(2) Cure of irregularities 

(1) In General 

An order confirming an execution tale le ree Judicata 
as to all matters presented by and pertaining to the 
order of sale or execution and the steps taken thereunder, 
at least as to parties who had notice thereof, but It Is 
not res Judicata as to matters not apparent on the record. 
The order relates back to the date of the sale. 

An order confirming an execution sale is res judi¬ 
cata as to all matters presented by and pertaining 
to the order of sale or execution and the steps tak- 


Ject for consideration.—^Wallace v. 
Peterson, 284 N.W. 866, 136 Neb. 39. 
91. Neb.—Farmers Security Bank 
of Maywood v. Wood, 271 N.W. 
849, 132 Neb. 175. 

82. Neb.—Farmers Security Bank 
of Maywood v. Wood, supra. 

93. ni. —Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 469. 

94. Okl.-—Williams v. Ross, 223 P. 
137, 97 Okl. 119. 

95. Neb.—Barry v. Horton, 238 N. 
W. 763, 122 Neb. 20. 

96 . Okl.—White v. Oklahoma Sav- 
ingrs & Loan Ass'n, 253 P. 977, 124 
Okl. 24. 

97. Okl.—Skinner v. First Nat. 
Bank. 273 P. 893, 136 Okl. 61. 

9a Neb.—Linton v. Cathers, 96 N. 
W. 1040, 69 Neb. 450, 111 Am.S.R. 
656—Moore v. Boyer, 72 N.W. 586, 
62 Neb. 446. 

99. Ohio.—^Reed v. Radigan, 42 Ohio 
St. 292. 

1, Okl.—Drummond v. James, 800 
P. 668, 160 Okl. 106. 

a Or.—^Dixie Meadows Independ¬ 
ence Mines Co. v. Kisrht, 45 P.2d 
909, 160 Or. 896. 


Beacon for role 

The amount to be paid in redemp¬ 
tion of the realty cannot be ascer¬ 
tained.—Dixie Meadows Indepen¬ 
dence Mines Co. v. Ki^ht, supra. 

3. Neb.—Department of Bankingr v. 
Modrow. 278 N.W. 669, 134 Neb. 
336—Wolcott V. Wiles, 267 N.W. 
533, 128 Neb. 65. 

Okl.—Maffic City Amusement Co. v. 
Hastings, 116 P.2d 709—Osborn v. 
Home Federal Savings & Loan 
Ass’n of Tulsa, 95 P.2d 604, 186 
Okl. 629—Essley v. Langley, 90 P. 
2d 396, 185 Okl. 106. 

S.D.—Langeberg v. Perry, 262 N.W. 
882, 62 S.D. 286. 

Inadequacy of price as ground for 
setting aside sale see infra S8 233- 
234. 

4. Neb.—Department of Banking v. 
Modrow, 278 N.W. 559, 134 Neb. 
336—Wolcott v. Wiles, 267 N.W. 
633, 128 Neb. 66. 

Okl.—Cesar v. Oklahoma Farm 

Mortg. Co., 112 P.2d 800—State ex 
rel. Com’rs of Land Ofllce v. Har- 
rower, 29 P.2d 123, 167 Okl. 269. 
Admlssilillltj of ovldsBos to show 
▼alas 

In hearing objection to conflrma- 

478 


tion of execution sale of realty, ex¬ 
cluding testimony showing actual 
value was error where objecting par¬ 
ty shows fraud or other circumstan¬ 
ces which prevented property from 
bringing reasonable value.—Miller v. 
Gray Eagle Oil & Gas Co., 23 P.2d 
657, 164 Okl. 259. 

Xaadsqoaoy aot sofflolsat 

Testimony valuing realty sold for 
six thousand dollars at from six 
thousand flve hundred dollars to 
seven thousand eight hundred dol¬ 
lars, with no assurance of a higher 
bid in case of another sale, does not 
show inadequacy of price sufficient 
to shock the conscience of the court 
or constitute evidence of fraud.— 
Wolcott v. Wiles, 267 N.W. 633, 128 
Neb. 66. 

6a N.C.—Federated Textiles v. 
Mooresville Shirt Corporation, 174 

S.B. 290, 206 N.C. 471. 

6a Ohio.—Ohio Life Insurance and 
Trust Co. v. Goodin, 10 Ohio St. 
667. 

23 C.J. p 662 note 84. 

7. Pa.—^Flrst Nat. Bank v. Mount, 1 
A.2d 647, 182 Pa.Super. 618. 
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en thereunder.9 It is an adjudication that the pro¬ 
ceeding's of the officer as they appear of record are 
regular,® and constitutes a direction to the sheriff 
to complete the sale;^® and unless reversed or set 
aside in a direct proceeding the order is conclusive 
as to everything found by the court that is essen¬ 
tial to its legality,! 1 except as to matters not ap¬ 
parent on the record.!® 

The only matter settled and adjudicated in the 
proceedings and order of confirmation is as to the 
proceedings of the sheriff and those acting under 
and with him, in the levy, appraisement, advertis¬ 
ing, making and returning of the sale.!®' The stat¬ 
utory order of confirmation of an execution sale 
has an entirely different effect from a common- 
law confirmation of a judicial sale, so far as being 
res judicata is concerned.!^ It is not res judicata 
as to any contention that the execution is void or 
fraudulent,!® nor is it an adjudication that the prop¬ 
erty sold was lawfully subject to sale.!® Further, 
it is not res judicata in an action to recover the 
land founded on such sale .so as to preclude the in¬ 
troduction of evidence to show fraud in the con¬ 
duct of the sale, or that it was based on a void judg¬ 
ment.!'^ Where, by statute, the adjudication is cx 
parte, it is not binding on any one as res judicata,!* 
and where the scope of the inquiry is merely to as¬ 
certain whether the report of the sheriff shows on 
its face that the sale has been in conformity to the 
statutes, the confirmation can, in no event, be res 


judicata as to matters not disclosed by such re¬ 
port.!® If the purchaser procures a confirmation of 
the sale, in fraud of the debtor, the purchaser's deed 
is invalid.®® 

Relation hack. The order in the confirmation 
proceedings relates back to the date of the execu¬ 
tion sale.®! 

(2) Cure of Irregularities 

Defects and irregularities In the proceedings up to 
and Including the sale are cured by the confirmation, but 
matters which are not mere irregularities, or which form 
no part of the proceedings connected with the sale, are 
not cured. 

.The rule has been laid down in some jurisdictions 
that the confirmation cures all defects and irregu¬ 
larities in the proceedings up to and including the 
sale, where the court making the order is one of 
competent jurisdiction;®® but matters which arc 
not mere irregularities, but which are fatal defects, 
or which form no part of the proceedings connect¬ 
ed with the sale, arc not cured by the confirma¬ 
tion,®® and hence a sale under a judgment paid pri¬ 
or to the sale is not validated by confirmation.®^ 
Fraud in the sale, unknown to the debtor, is not 
cured.®® 

e. Vacation of Order; Collateral Attack 

In a proper case the order confirming an execution 
sale may be set aside on timely motion. After the time 
for such motion has expired relief can be obtained only 
through an original suit based on some equitable ground. 


8. Okl.—Johnson v. Bearden Plunih- 
inff & Heating Co.. 71 P.2d 715, 180 
Okl. 686—Christy v. Springs, 69 P. 
864, 11 Okl. 710. 

9. Alaska.—Pecaravich v. Gilmore, 
6 Alaska 108. 

Okl.—Oshorn v. Home Federal Sav¬ 
ing’s & Lioan Ass’n of Tulsa. 95 P. 
2d 604, 185 Okl. 629—Kirkpatrick 
V. Jefferson Standard Life Ins. Co. 
of Greensboro, N. C., 70 P.2d 69, 
180 Okl. 402—Severson v. Bomore, 
278 P. 327, 137 Okl. 50. 

Or—Bobell v. Wagenaar, 210 P. 711, 
106 Or. 232. 

S.D.—Langeberg v. Perry, 252 N.W. 

882, 62 S.l). 286. 

23 C.J. p 663 note 97. 

10. Okl.—Kirkpatrick v. Jefferson 
Standard Life Ins. Co. of Greens¬ 
boro, N. C., 70 P.2d 59, 180 Okl. 
402—Severson v. Bemore, 278 P. 
327, 137 Okl. 60. 

11. S.D.—Schroeder v. Pehling, 108 
N.W. 262, 20 S.D. 642, 129 Am.S.R. 
952. 

23 C.J. p 663 note 98. 
la. S.D.—Crouch v. Dakota, W. & 
M. R. Co.. 101 N.W. 722, 18 S.D. 
640, appeal dismissed 27 S.Ct. 780, 
203 U.S. 682, 51 L.Dd. 827. 

28 C.J. p 663 note 99. 


13. Neb.—Wallace v. Peterson, 284 
N.W. 866. 136 Neb. 39—Wollmer v. 
Wood. 228 N.W. 641. 119 Neb. 248 
—Best v. Zutavern, 74 N.W. 81, 53 
Neb. 619—Schribar v. Platt, 28 N. 
W. 289, 19 Neb. 625, in effect over¬ 
ruling Berkley v. Lamb, 8 Neb. 
392. 

14. ND.—^Warren v. Stinson, 70 N. 
W. 279, 6 N.D. 293. 

15. Alaska,—Pecaravich v. Gilmore, 
6 Alaska 108. 

23 C.J. p 663 note 4. 

16. Kan—Brewer v. Warner, 182 P. 
411, 106 Kan. 168. 

17. Kan.—Benz v. Hines, 3 Kan, 390, 
89 Am.D. 694. 

23 C.J. p 663 note 4. 

18. N D.—Warren v. Stinson, 70 N. 
W, 279. 6 N.D. 293. 

23 C.J. p 663 note 2. 

19. N.D.—Warren v. Stinson, supra. 

ao. Wash.—^Knowles v. Rogers, 67 
P. 672, 27 Wash. 211. ^ 

ai. Okl.—Christy v. Springs, 69 P. 

864, 11 Okl. 710. 

23 C.J. p 663 note 5. 

aa. Okl.—Johnson v« Bearden 
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Plumbing & Heating Co., 71 P.2d 
715, 180 Okl. 686. 

23 C.J. p 663 note 8. 

Zrregnlaritles held cured 

(1) Failure of sheriffTs return of 
sale on execution to show levy on 
the property.—Armstrong v. Travis, 
192 P. 649, 97 Or. 687. 

(2) Failure to levy on debtor’s 
property.—Crim v. Thompson, 229 P. 
916, 112 Or. 399. 

(3) Irregularities in attachment 
proceedings.—Bohell v. Wagenaar, 
210 P. 711, 106 Or. 232. 

(4) Erroneous description of prop¬ 
erty in notice of levy and sale, the 
certificate of sale, and in the record 
of the return of execution in the 
sale book.—Cooley v. Wilson, 42 
Iowa 425. 

(6) Other cases sec 23 C.J. p 663 
note 8 [a]. 

as. Kan.—Capital Bank of Topeka 
V. Huntoon, 11 P. 369, 36 Kan. 677. 
23 C.J. p 664 note 9. 
a4. Wash.—McLfcsh v. Ball. 109 P. 
209, 58 Wash. 690. 137 Am.S.R. 
1087. 

as. U.S.—^Arnold v. Ness. D.C.Or., 
212 F. 290. 

23 C.J. p 664 note 11. 
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If the court hat Juriidletlon the order cannot be col¬ 
laterally attacked. 

The order confirming an execution sale may be 
set aside on motion in a proper case.2« Irregulari¬ 
ties by the sheriff usually do not constitute suffi¬ 
cient ground to set aside an order of confirmation,^? 
unless prejudice is shown it is only steps omit¬ 
ted or defectively performed which are deemed ma¬ 
terial to the jurisdiction of the court to proceed, and 
which render the proceeding void, that justify the 
vacation of the order.29 An order confirming a sale 
made under a void execution should be set aside,^® 
as may also an order confirming a sale made by a 
sheriff after the order of sale and special execution 
has been recalled and withdrawn,^! or after the 
judgment has been satisfied.^^ 

A motion to vacate an order of confirmation may 
be made within the term during which the sale was 
confirmed,^^ and must be made at or within the 
time fixed by statute,3^ except that if the order of 
confirmation is void a motion to set it aside may be 
made at any time thereafter.36 Exceptions to the 
confirmations of sheriff’s sales are in due course if 
presented prior to delivery of the sheriffs deed even 
though after acknowledgment thereof.*® After the 
time for such motion has expired, the order can be 
set aside only through an original suit based upon 
some equitable ground for relief.*? 


After a person’s exceptions to the confirmation 
have been overruled, he cannot move to have the 
confirmation set aside on other grounds, without al¬ 
leging that he had no information as to such 
grounds when he filed his exceptions, and without 
showing that his substantial rights are affected b^ 
the confirmation.** 

Collateral attack. Where the court had jurisdic-. 
tion of the parties and of the subject matter in the 
confirmation proceeding, its order cannot be at¬ 
tacked collaterally.*® 

§ 227. Who May Question Validity of Sale 

a. In general 

b. Execution debtor; purchaser from 

debtor 

c. Execution creditor 

d. Execution purchaser 

e. Other lien creditors 

a. In General 

At a general rule an execution eale may be avoided 
by any Intereated peraon who It injured thereby. 

As a general rule an execution sale may be avoid¬ 
ed by any interested person who is injured there¬ 
by,^® and, vice versa, one who is not interested and 
is not injured thereby cannot question the validi¬ 
ty of the sale.^i Where land has been sold on exe- 


WL Okl.—Johnson v. Bearden 

Plumbing: & Heating: Co., 71 P.2d 
716, 180 Okl. 586—Miller v. Gray 
Eag:le Oil & Gas Co., 23 P.2d 657, 
164 Okl. 259. 


23 C.J. p 664 note 13. 

Setting: aside sale g:enerally see In¬ 
fra IS 230-241. 

AppUeatioa by patitloa 

Jurisdiction of court to entertain 
request to vacate confirmation of a 
sheriff's sale is properly invoked by 
application in form of petition.— 
Cooper V. State ex rel. Com'rs of 
Land Office, 63 P.2d 698, 178 Okl. 
632. 


Admissibility sad 
satirs xsoord 


On motion to set aside an order of 
confirmation of execution sale on the 
ground that the execution was not 
legally issued and returned, it is com¬ 
petent and proper to examine the en¬ 
tire record for the purpose of deter¬ 
mining the validity of the execution 
and to permit the introduction of the 
record for that purpose Is not error. 
Williams V. Ross, 223 P. 137, 97 Okl. 
119. 


87. Okl.—Johnson v. Bearden 

Plumbing & Heating Co., 71 P.2d 
716, 180 Okl. 586. 


Okl.—Johnson v. Bearden 

Plumbing A Heating Co., supra. 


89. Okl.—Johnson v. Bearden 
Plumbing & Heating Co., supra. 
Appraisal by persons not designated 
The fact that levying sheriff, in 
making reappraisement of real estate, 
selected three appraisers other than 
those who originally appraised the 
realty in contravention of court or¬ 
der that a reappraisement be made 
by the same persons as originally 
appraised it, did not constitute an 
“irregularity” warranting setting 
aside order of confirmation and sale 
of the real estate.—^Toohey v. Sim¬ 
mons, 36 N.Si.2d 858, 67 Ohio App. 
418, appeal dismissed 86 N.E.2d 152, 
138 Ohio St. 400. 

aa Okl.—Williams v. Ross, 223 P. 
137, 97 Okl. 119. 

31. Okl.—Cooper v. State ex rel. 
Com’rs of Land Office, 63 P.2d 698, 
178 Okl. 632. 

38. Neb.—Linton v. Cathers, 96 N. 
W. 1044, 4 Neb. Unoff. 641. 

33. Okl.—Cooper v. State ex rel. 
Com'rs of Land Office, 63 P.2d 698, 
178 Okl. 632. 

34. Kan.—Livingston v. Lamb, 1 
Kan. 221. 

23 C.J. p 664 note 14. 

36. Kapse of year act fatal 
Wash.—Brooks v. Lewis, 60 P. 121, 
22 Wash. 192. 

36. Pa.— ^Home Owners Loan Corpo¬ 
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ration v. Edwards, 198 A. 123, 329 
Pa. 629. 

37. Or.—Churchill v. Meade, 182 P. 

368, 92 Or. 626. 

23 C.J. p 664 note 16. 

3a Ky.—Fishback v. Columbia 
Bldg. Assoc., 47 S.W: 676, 20 Ky.L. 
796. 

Okl.—^Walton v. Kennamer, 136 P. 
584, 39 Okl. 629. 

38b Or.—Bobell v. Wagenaar, 210 P. 

711, 106 Or. 232. 

23 C.J. p 663 note 6. 

4a Iowa.—Dorsey v. Bentsinger, 
226 N.W. 662, 209 Iowa 883. 

23 C.J. p 664 note 18. 

4X. Ill.—Hruby v. Bteinman, 30 N. 
E.2d 7, 374 Ill. 465, affirming 2'4 N. 
E.2d 176, 302 Ill.App. 480-<;rad- 
dick V. Cotta Gear Oo., 28 N.E.2d 
>734, 306 llLApp. 459. 

La.—^Testard v. Williams, 2 La.'App. 

121 . 

N.J.—C. A D. Building Corporation 
V. Griffithes, 167 A. 137, 109 N.J. 
Eq. 319. 

Pa.—O'Hare v. Marateck, 13 Pa.Dist. 

A Oo. 5T6, '27 Sch.L.R. 329. 

28 C.J. p 664 note 20. 

Objeotlon by Injured party only 
Objection to sale of property on 
ground of Inadequacy of price may 
be made only by Injured partyb— 
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cution, another person clainiing to be the owher 
thereof, and interested in defeating the sale, knay, 
although he may not be a party to the execution, 
move the court to set aside such sale,^^ whether his 
title is legal or equitable,^^ although it has been 
held that a person who has a good and valid title to 
the property sufficient to enable him to defend suc¬ 
cessfully an action of ejectment brought for its re¬ 
covery cannot move to set aside the sale>^ As a 
general rule a person not a party to the record has 
no standing in court on a motion to vacate an exe¬ 
cution sale on the ground of mere irregularities, 
which can be urged only by the execution debtor.^® 

Highest bidder. If an officer fraudulently refuses 
to accept the highest bid of a responsible person 
and accepts a lower bid, the highest bidder can, by 
an application to the court from which the execu¬ 
tion issued, have such sale set aside and a resale or¬ 
dered, to commence at the amount of his bid>® 

Trustee in bankruptcy, A trustee for creditors 
of a bankrupt can attack an execution sale on a 
judgment recovered against the bankrupt prior to 
bankruptcy.^ ^ 

b. Execution Debtor; Purcliaser from Debtor 

The execution debtor, and hie purchaser or assignee, 
are entitled to move or sue to set aside the execution sale 
for Irregularities therein, provided they were prejudiced. 

As a general rule the execution defendant may 
avail himself of irregularities in the conduct of the 
sale or in the levy of the execution and is entitled 
to move or sue to set the sale asidc.^® He cannot, 
however, so move where he is not prejudiced,^® as 


where the error complained of operates only as an 
injury to the creditoror where he has assigned 
his interest,unless the conveyance was with a 
general warranty by which he is compelled to make 
good the title of the assignee or purchaser;®® or 
where he has become a bankrupt;®® or where the 
property sold belongs to a codefendant.®^ 

Where the sale is under an execution against two 
or more, all of them should be made parties to the 
motion, and a motion by one only is erroneous.®® 

Purchaser or assignee of debtor, A purchaser 
from the execution debtor of property later sold at 
execution sale under a judgment which was a lien 
on the properly at the time he purchased it is not 
precluded from attacking the execution sale.®® Fur¬ 
ther, a purchaser from the execution debtor, who 
purchases after the execution sale, may bring an 
action to avoid such sale where there was no ad¬ 
verse possession by the purchaser at the sheriff’s 
sale at the time of the subsequent conveyance.®^ 
However, as is true in the case of the execution 
debtor, see supra this subdivision, a purchaser or 
assignee of the property from the execution debtor 
cannot move to set aside the execution sale where 
he was not prejudiced by the irregularity complained 
of.®® In some jurisdictions, under the rule that one 
who is not injured by the execution sale cannot 
move for its vacation, sec supra subdivision a of this 
section a purchaser from the execution debtor of 
property later sold at execution sale is not entitled 
to move for the vacation of the execution sale 
where his title as against the execution purchaser 


Downs V. Wagnon, Tex.Clv.App., 66 
S.W.2d 777, error dismissed. 

Owners of other properttee of ee- 

tate 

Even though an executrix, who 
was also life tenant, had no right 
in her Individual capacity to pur¬ 
chase a remainder Interest sold un¬ 
der execution, the owners of other 
remainder interests in other prop¬ 
erties of the estate could not com¬ 
plain.—Oibbs V. Oibbs, 108 S.E. 214, 
161 Oa. 746. 

40. Okl.—-Cuberly Bros. Mercantile 
Co. V. Boggess, 204 P. 186, 147 Okl. 
89—Citizens' •State Bank of Vlci 
V. Boggess, 204 P. 186, 147 Okl. 
87—Producers* State Bank of Wil¬ 
son V. Clark, 228 P. 086, 102 Okl. 
181. 

23 C.J. p 664 note 21. 

43. Ala.—^Henderson v. Sublett, 21 
Ala. 626. 

2*8 G.J. p 664 note 22. 

44. Ala.—^Sheffey v. Davis, 40 Ala. 
4«8. 

43. Ind.—Jones v. Carnahan, 48 Ind. 
229. 

33 C.J.S.-<11 


La.—Childers v. Adair, 3 lAA^p. 

212 . 

23 C.J. p 6'65 note 26. 

46L Tex.—<Rugely v. Moore, '64 S.W. 
379, 23 Tex.Civ.App. 10. 

47. 111.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 304 lll.App. 469. 

48. Ill.—Craddick v. Cotta Gear 
Co., supra. 

Or.—Geanakapulas v. Zographos, 208 
P. 68'5. 104 Or. 430. 

Pa.—^Wagener v. Tetter, 124 A. 487, 
280 Pa. 229. 

'23 C.J. p 466 note 86. 

Ballss 

A bailee whose interest has been 
sold on execution against him is en¬ 
titled to be heard on his (petition to 
set aside the sale.—Wagener v. Tet¬ 
ter, supra. 

4^ Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 806 lll.App. 459. 

23 C.J. p 665 note 36. 

BO. Vt.—Slocum V. Catlin, 22 Vt. 
137. 

31. Mo.-—State v. Taney, 61 Mo. '39*7. 
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Tex.—^Flanagan v. Pearson, 50 Tex. 
38'3. 

68. Ala.—Abercrombie v. Conner, 10 
Ala. 2'93. 

23 C.J. p 065 note 39. 

S3. 111.—Craddick v. Cotta Gear Co., 
28 N’.E.2d 784. 306 lll.App. 4'59. 

Pa.—Cutler Lumiber Co. v. Adsit, 33 
Pa.Co. 22'5. 

64. Mo.—Hicks V. Perry, 7 Mo. 346. 

55. Ky.—Stark v. Mitchel, 2 A.K. 
Marsh. 16. 

56. Tex.—Driscoll v. Morris, 21 S. 
W. 424, 2 Tex.Civ.App. 603. 

57. Ind.—Stumph v. Reger. '92 Ind. 
*286. 

58. Idaho.—Evans v. Power County, 
1 P.2d 614, 60 Idaho 690. 

Want of anthozlty in purchaser 
Want of authority of trustee of 
municipal corporations, who pur¬ 
chased at execution sale with money 
belonging to such corporations, is 
not cause for complaint by the debt¬ 
or’s assignee, since the law raises 
a resulting trust in favor of tho 
municipal corporations and the sale 
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is such that he may successfully defend an action 
brought for its recovery,®® as where he purchased 
the property prior to the rendition of the judgment 
under which the execution issued,®® or after it had 
ceased to be a lien thereon.®^ In other jurisdictions 
under a statute authorizing any person interested in 
the real estate to move to set aside an execution 
sale thereof, a purchaser from the execution debtor 
of property subsequently sold at execution sale and 
which was exempt from the lien of the judgment 
may move to set aside the sale.®® A purchaser 
from the execution debtor of land subject to the 
lien of the judgment, which land was afterward 
sold under such judgment, cannot set aside the exe¬ 
cution sale on the ground that the execution defend¬ 
ant had, at the time, other lands and personalty suf¬ 
ficient to satisfy the execution.®® 

An assignee of the rights of the debtor, interest¬ 
ed in the surplus obtained on the sale, may move to 
set it aside.®® 

c. Execution Oreditor 

The execution creditor may move to vacate the saie 
for acme irreguiarity, mieconduct, or mietake prejudicial 
to hie intereate. 

Under some circumstances an execution creditor 
may have the sale vacated on account of some ir¬ 
regularity, misconduct, or mistake resulting in a 
sale for an inadequate price, or in a sale of prop¬ 
erty not belonging to the debtor, thus leaving his 
judgment wholly or partially unsatisfied.®® How¬ 
ever, the creditor is not in a position to deny the 
validity of the writ, as a ground for setting aside 
the sale,®® nor can he attack the sale on the ground 
that the property sold in reality belonged to him.®^ 

d. Execution Purchaaer 

The purchaser at an execution sale may move to 
vacate the sale on account of Irregularities which cause a 
failure In his title, or for any other reason rendering It 
unconscionable to enforce his bid. 


The purchaser at an execution sale may move to 
vacate the sale on account of such irregularities in 
the proceedings as to fail to give him a title, or for 
any other reason rendering it unconscionable to 
enforce his bid.®® However, the purchaser cannot 
have the sale set aside because of want of title of 
the debtor, where he knew of the defect in the ti¬ 
tle at the time of his purchase.®® If the property 
is resold on failure to pay the bid, the first purchas¬ 
er can avail himself of any irregularity in the sec¬ 
ond sale."^® 

e. Other Lien Oreditors 

Judgment and execution creditors of the execution 
debtor may question the validity of an execution sale, 
provided they suffer Injury as a result of the sale. 

Judgment and execution creditors undoubtedly 
have such an interest in the property of their debtor 
as will entitle them, on sufficient grounds, to ques¬ 
tion the validity of an execution sale thereof. 
However, where the ground of objection is merely 
that the execution was irregular, or that there were 
irregularities in the conduct of the officer, a motion 
to Vacate the sale cannot be made by plaintiff in an¬ 
other execution,*^® or by another judgment credi¬ 
tor,^® the rule, as appears in subdivision a of this 
section supra, being that mere irregularities can 
ordinarily be attacked only by the execution debtor. 
If the sale is valid as against the debtor, it is also 
valid as against his creditors.^® 

In any event, a creditor cannot move to set aside 
the sale unless he has been injured or lost some ad¬ 
vantage thereby and hence subsequent judgment 
creditors cannot ordinarily attack the sale.^® How¬ 
ever, junior lien creditors may attack the sale 
where, by reason of irregularities, the property has 
brought less than it would have brought at a fair 
sale.^*^ 

Mortgagee, A senior mortgagee may not have an 
execution sale vacated, since his lien is prior to the 


l 0 not invalid.—Evans v. Power 
County, sutpra. 

S9. Ala.—Sheffey v. Davis, iBO Ala. 
5418—Nuokols V. IMahone, 15 Ala. 
212 . 

ffOL Ala.—'McLiaughlin v. Bradford, 
2 So. BTS, 82 Ala. 431. 

•I. Ala.—Shaw v. Lindsay, 46 Ala. 
2*90. 

62. Iowa*—^Dorsey v. Bentzinger, 226 
N.W. ^2, ^09 Iowa 883. 

63. 'S.C.—‘Longworth v. Screven, 20 
S.C.L. 292. 27 Am.D. 381. 

64. Tex.-*-Flanagan v. Pearson, 50 
‘ Tex. 383. 


65. Ky,—Bent v. Maupln, 5 S.W. 

425, 8)6 Ky. 271. 9 Ky.L. 469. 

23 C.J. p 6'66 note 43. 

06 . Pa.—Smith v. Wayneshurg Exch. 
Bank, 1 A. 760, 110 Pa. 508. 

07. La.—Mcllhenny v. Barhin, I'S 
La.Ann. 648. 

6& Ky.—Budnick v. Hogg, 3'94 S. 

W. 482, 219 Ky. 775. 

Op.—M iller v. Achurch, 93 P. 332, 60 
Or. 476. 

23 C!.J. p 666 note 46. 

00 . Ala.—^Nearen v. Farrow, 41 So. 

4'21, 146 Ala. 623. 

Caveat emptor see supra 6 221. 

70. La.—Drouet v. Rice, 2 Rob. 374. 
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71. Pa.—Tigue v. Banta, 35 A. 131, 
ITS Pa. 414, reversing 8 Kul'p 6'5. 
23 C.J. p 66’6 note 43. 

78. Ind.—Johnson v. Murray, 13 N. 
E. '2.73, 112 Ind. 1'64, 2 Am.S.R. 
174. 

23 C.J. p 666 note ‘60. 

73. Ind.—Hoi 1 craft v. Douglass, 17 
N.E. 275, 115 Ind. 139. 

74. Vt.—^Wood V. Doane, 20 Vt. 612. 

76. La.—Wederstrandt v. Marsh, XI 
Rob. 533. 

70. S.C.—State v. Tongue, 40 S.C.L. 
323. 

23 C.J. p 666 note 56. 

77. Tex.—Cravens v. Wilson, 43 
Tex. 324. 
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rights of the persons claiming under the sale7^ It 
has also been held that the court will not interfere 
on the application of a junior mortgagee,although 
there is authority to the contrary.*® 

A pledgee of corporate stock may attack a sher¬ 
iffs sale of the property of the corporation.*^ 

§ 228. - Waiver and Estoppel 

a. In general 

b. Execution debtor 

c. Execution creditor 

d. Purchaser 

e. Third persons 

a. In (General 

A perfon may waive formalities required In the con¬ 
duct of an execution eale or be estopped by his conduct 
from attacking Its validity. 

The rule is well recognized that the formalities 
required to be observed in the conduct of execution 
sales are designed for the protection and benefit of 
those interested in the property and its proceeds, 
and may be waived by their common consent*^ A 
person may, by his acquiescence in a sheriff’s sale, 


$228 

his participation in or ratification of acts of irregu¬ 
larity, or by the acceptance of the benefits of such 
sale with knowledge that it was not properly con¬ 
ducted, be estopped from afterward asking to have 
it vacated either by motion or by a suit in equity ;** 
and parties acquiescing in the setting aside of the 
sale and ordering a resale are bound thereby.*^ 

There is no waiver or estoppel, however, unless 
all the elements necessary to create a waiver or an 
estoppel in pais are present.** Thus a motion to 
set aside the sale will not be denied on the ground 
that the moving party is estopped from questioning 
the validity of the sale, where it is not shown that 
he knew his rights at the time when he did the acts 
relied on to constitute a waiver or estoppel.** 

b. Exeention Debtor 

The execution debtor may be estopped by his con¬ 
duct from attacking the validity of the sale, as where he 
participates therein, or assents thereto, or falls to object 
when he should. 

The execution debtor may be estopped by his con¬ 
duct from attacking the sale,*^ as where he partic¬ 
ipates in, or has knowledge of and assents to, irreg- 


78- Ind.—Sullivan State Bank v. 
First Nat. Bank, 146 N.E. 403, 8Z 
Ind.App. 419. 

79. Pa.—Soloman v. Parnell, 2 Mllea 
•264. 

80. Ind.—Stotsenburg: v. Stotsen- 
burg:, 75 Ind. *538. 

Ob tSBdexlBff axnoBBt of jodffiBeBt 

A mortgaifee whose mort^agre is 
Junior to the Judgrment on which 
the execution issued may, on ten¬ 
dering: the amount of the Judgment, 
have the sale set aside by a court 
of equity on the ground that it was 
made for an inadequate considera¬ 
tion.—James v. Markham, 58 S.E. 
917, 128 N.C. 380. 

81. Pa.—Chester Pipe 8s Tube Co. 
V. Saltsburg Gas Co., 8 Pa.Dist. 
427. 

88 . Cal.—Colver v. W. B. •Scarbor¬ 
ough Co., 238 P. 1104, 73 Cal.App. 
441. 

23 C.J. p 06<6 note 61. 

Estoppel to attack Judicial sale gen¬ 
erally see Estopipel S 92. 

83. La.—Jones v. Scott, App., 167 
So. 117. 

Philippine.—Muyeo v. Montilla, 7 
Philippine 498. 

23 C.J. p *666 note 6’2. 

84 . Or.—Miller v. Achurch, 98 P. 
332. 50 Or. 478. 

86. Ala.—^White v. Hogland, <96 So. 

62'5. *209 Ala. 437. 

28 C.J. p 667 note 64. 

JPallOM to Botifp aooottinodatioB 
mmlkmt of piiaolpal's dofaolt 
Woman, inexperienced in business 


and without knowledge of her legal 
duty, is entitled to expect that one, 
whose note she signed as accom¬ 
modation maker, and payee bank or 
its agents, knowing such fact, would 
advise her of principal's default and 
necessity of her paying note, before 
levying attachment on her proiperty 
and selling it in execution of Judg¬ 
ment of foreclosure.—Citizens' State 
Bank v. McRoberts, 239 P. 1028, 2*9 
Arlz. 173. 

S6L La.—^Jones v. Alford, Ap'p., 172 
So. 213. 

23 C.J. p 6'67 note 65. 

S7. Cal.—Colver v. W. B. Scarbor¬ 
ough Co., 238 P. 1104, 73 Cal.App. 
441. 

Okl.—Yeldell v. Bank of Elmer, 221 
P. 422, '96 Okl. 184. 

Pa,—Goodyear Service v. Moore, 184 
A, 11*6, 321 Pa. 3'20, 

23 C.J. p 667 note 66. 

Itets ooBStitutlag waivav or ostop- 
pel 

(1) Stipulation by defendant with 
plaintiff that court might overrule 
his motion to set aside Judgment and 
recall execution, and that. If he 
failed to pay Judgment within time 
stipulated, plaintiff might proceed as 
advised waived objections to validity 
of sale made after defendant failed 
to pay as agreed.—iMcCleUand v. 
Leahy, 32'7 P. 549, 76 Colo. 642. 

(2) Where sheriff sold more land 
than necessary, and the debtor, not 
using ordinary diligence for more 
than a year to discover this fact, 
induced defendant to purohase the 
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land so sold from the assignee of 
the execution purchaser, he is es¬ 
topped from asserting a claim with 
or against such purchaser.—Burford 
V. Burford, 4 Ky.Op. 

(3) Judgment debtor negotiating 
sale of portion of Judgment remain¬ 
ing unpaid after sheriff’s sale for 
creditor, in order to release Judg¬ 
ment lien on debtors' other land, is 
estopped from setting aside sheriff's 
sale.—McGlothlin v. Scott, Tex.Com. 
App., 48 S.W.2d 610, affirming Scott 
V. McGlothlin, Civ.App., 30 S.W.2d 
511. 

(4) Other cases see 23 C.J. p 667 
note 66 [a]. 

Facts Bot ooBstltutlBg waiver or m- 
toppbl 

(1) Judgment defendant’s delay of 
four years after the sale in suing to 
set it aside did not create estoppel 
as against subsequent purchaser, 
where it was disputed that she wait¬ 
ed any considerable time after know¬ 
ing of sale.—iMahen v. Tavern Bock, 
37 S.W.2d 562, 327 Mo. 391. 

(2) Partners not served and not 
appearing, in action brought against 
partnership as corporation, is not 
estopped from suing in trover 
against purchaser at execution sale. 
—McGeorge v. Dan forth. Mo. App., 
3'9 S.W.2d 5>65. 

(3) Where, in an action to set 
aside a sheriff’s deed as a cloud on 
plaintiff’s title, on the ground that 
Judgment on which execution was 
Issued had been paid, and there was 
no showing that plaintiff by any 
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ularities in the conduct of the sale,?^ of bids on^^ 
or purchases®® the property at the sale. Provisions 
for the benefit of the debtor, relating to the writ, 
levy, or sale, may ordinarily be waived by him,®^ 
unless he is in failing circumstances,®® as by fail¬ 
ure to object to a sale en masse.®® A change in the 
terms of the sale more favorable to the debtor will 
be presumed to have been made at his instance, and 
he is estopped from contesting it.®^ Objections may 
be waived by failure to move to quash the writ,®® 
or, in some states, by failure to object to the con¬ 
firmation of the sale.®® 

Surrender of possession by the debtor does not 
estop him to attack a void sale.®? There is no es¬ 
toppel to deny the validity of the execution merely 
because of a prior motion before the sale to stay 
the levy and sale on other grounds;®® but it has 
been held that successive applications to stay exe¬ 
cution on grounds not impeaching the judgment pre¬ 


clude setting aside the sale for defects in the Judg¬ 
ment.®® An: attempt to redeem the property has 
been held not to estop the execution defendant from 
attacking the validity of the sale where it does not 
appear that the purchaser has taken a position or 
done anything he would not have done had the debt¬ 
or not attempted to redeem,^ or where it did not 
prejudice the execution creditor,® or where the pro¬ 
ceedings are void for want of jurisdiction.® The 
fact that the execution debtor pays the balance of 
the judgment after crediting the amount realized 
from the execution sale does not estop him from at¬ 
tacking the sale.^ 

Inducing party to purchase. Where the judgment 
debtor has induced a party to become a purchaser 
at a sale of his property under execution, he is es¬ 
topped to set up the invalidity of the judgment on 
which such execution issued,® or a mistake in the 
notice of sale,® or irregularity because of failure 


act Intended that defendant should 
act on his conduct or representa¬ 
tions. plaintiff, although not present 
at execution sale, was not estopped 
to claim that It was void.—Gean- 
akapulas v. Zographos, 208 P. '585. 
104 Or. 430. 

(4) Other cases.—Highland Trust 
Co. V. Hamilton. 181 A. 8'2'6. 1'34 Me. 
64—28 C.J. p <667 note 66 [b]. 
XnaetioA 

(1) Owner of realty who did not 
know that realty was being sold at 
execution sale was not estopped to 
attack validity of execution sale by 
failure to take steps to prevent sale 
at time thereof.—Jones v. Alford, 
L.a.App.. 172 So. 2T8. 

(2) Where Judgment debtors given 
only twenty-four hours' notice to ap¬ 
point appraiser before sherilTs sale 
made no appointment, they did not 
waive their right to two days' no¬ 
tice.—Mulling V. Jones. 97 6o. 203, 
153 La. 10'91. 

88 . Ga.—^Alley v. Gormley, 163 S. 

K. 787. 181 Ga. 650. 

La.—^Jones v. Scott. App., 167 So. 
117. 

23 O.J. p 6*67 note 67. 

▲et eoastitutiBg wnlTsr or Mrtioppsl 
Formality of service of notice of 
seizure on Judgment debtor prior to 
sale is waived by his acceptance of 
the property from the sheriff as 
"custodian” thereof.—Jones v. Scott, 
La.Apip.. 167 So. 117. 

88i Cal.-—Colver v. W. B. Scarbor¬ 
ough Co., 28>8 P. 1104, 78 Cal.App. 
44*1. 

80. Tex.—Clements v. Texas Co., 
Civ.App., 878 S.W. 993. 

Blghd of lMlX8 to objoot 
When debtor, whose land was up 
for execution pale, bought It on 
twelve-month bond, thus waiving ir¬ 


regularities prior to execution, and 
others have acted on his decision, 
his heirs and privies could not raise 
against execution questions ancestor 
had waived.—^Clements v. Texas Co., 
supra. 

9 I 4 Cal.—Colver v, W. B. Scarbor¬ 
ough Co., 238 P. 1104. 78 CaLApp. 
441. 

23 C.J. p ‘668 note 68. 

Pvovlsloa that property be la view 
at eale 

(1) To effect waiver of statute re¬ 
quiring that, at time of sale under 
execution, personalty must be pres¬ 
ent and in view of people attend¬ 
ing sale, waiver must be ‘given by 
Judgment debtor for whose benefit 
statute was enacted and not by the 
Judgment creditor.—Stoner v. Oneida 
Motor Car Co., 375 N.T.S. 426, 154 
Misc. 97. 

(2) Judgment debtor who. shortly 
before execution sale of furniture 
in apartment house, removed some 
of attached property and ordered all 
tenants of house to keep their doors 
locked, waived right to object that 
property was not within view of 
those attending sale as required by 
statute, eapecially where his attor¬ 
ney stated to officer making sale that 
there was no way of getting to prop¬ 
erty, and that it might be sold Just 
as it was.—Colver v. W. B. Scar¬ 
borough Co., 238 P. 1104, 73 Cal.App. 
441. 

88 . La.—^Hiligsberg’s Succ., 1 La. 
Ann. 340. 

98. Ark.—Reynolds v. Tenant, 9 S. 

W. 857, 51 Ark. 84. 

2*3 O.J. p 668 note 70. 

94. La.—>NichollB v. Mercier, 18 La. 
Ann. 8'70. 

88k Or.—Leinenweber v. Brown, 34 
P. 475, 86 P. 4, 24 Or. 648. 
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96L Or.—Crlm v. Thompson, 229 P. 
9*16, 11'2 Or. 39>9. 

Wash.—^Atwood v. McGrath, 242 P 
84*8. 187 Wash. 400.. 

23 C.J. p 668 note 72. 

87. Iowa.—O'Brien v. Harrison. 12 
N.W. 256, 13 N.W. 764. 59 Iowa 
886 . 

23 C.J. p 668 note 77. 

aa Ill.—Weaver v. Peasley, 48 N.E. 
119, 163 Ill. 2'51. '54 Am.S.R. 469. 

98 . Pa.—Lehman v. Tammany, 7 
Kulp 23'5. 

1. La.—Jones v. Alford. App., 172 
So. 213. 

Without knowledge of eule 

Property owner who attempted to 
repurchase property from Judgment 
creditor without knowledige that 
property had been sold at public sale 
and purchased by Judgment cred¬ 
itor. but in belief that property had 
been taken by Judgment creditor for 
payment of debt, is not estopped to 
attack the validity of the sale.— 
Jones v. Alford, supra, 
a Iowa.—Manion v. Brady. 188 N.W. 
558. 158 Iowa 306. 

However, it has been held that 
the vendee of the execution defend¬ 
ant by attempting to redeem from 
the sale admits that the sale was 
valid, and that the land was sub¬ 
ject to the Judgment.—Thayer v. 
Coidren, '10 N.W. 300, 67 Iowa 110. 

a Kan.—Duncan v. Benton & Hop¬ 
kins Inv. Co.. 172 P. 623 102 Kan. 
725. 

a Wash.—Daniel v. Gold Hill Min. 
Co.. 68 P. 884, 28 Wash. 411. 

a Ill.—Hill V. Blackwelder, 113 Ill. 
*283. 

a Ind.*—^McClure y. McCormick, 6 
Blackf. 129. 
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to sell in i>arccls,^ or otherwise question the validi¬ 
ty of the sale,* 

Acceptance of surplus. A judgment debtor who 
accepts the surplus realized from the sale of his 
property on execution and retains it with knowl¬ 
edge of defects which would render the sale void¬ 
able is estopped to attack the sale.* 

Where judgment is dormant or void. An execu¬ 
tion debtor whose property is sold under a dormant 
or void judgment is not estopped from asserting 
title to the property, as against the holder of a sher¬ 
iff’s deed, merely because he failed to take steps to 
arrest the sale under such dormant or void judg- 
mcnt.i* His presence at the sale, without objec¬ 
tion, is no estoppel where he did not know that the 
judgment was dormant.!^ 

c. Execution Creditor 

The execution creditor cannot ratify a void tale, but 
he may be eetopped to attack the validity of the tale. 

The execution creditor cannot ratify a void sale;^* 
but he may be estopped to attack the validity of the 
sale.^* When not transcending the mandate of his 
writ, the sheriff may be considered in some degree 
as the judgment creditor’s agent, and the latter is as 
a rule estopped from assailing the validity of a sale 
made by virtue of such writ.^^ Where the execu¬ 
tion creditor receives from the sheriff the proceeds 
of an execution sale, with full knowledge of the 
manner of its conduct, and without making any ob¬ 


jection to the sale, he is thereafter estopped from 
attacking its validity.^* However, the silence of an 
agent of the creditor is no waiver of objection to 
the goods being sold in too large parcels.^* 

The creditor is not estopped to set up the pur¬ 
chaser’s want of capacity to take the tille,!"^ or a 
fraudulent purchase by one in reality his agent 
nor is the creditor, where he first protested against 
the sale, estopped from contesting its validity by 
subsequently bidding’"thereat.^* A waiver by de¬ 
fendant will not prevent his creditors who were 
prejudiced by an irregularity from avoiding or va¬ 
cating the sale by appropriate method.** 

d. Pnrehaser 

A purchaser at an execution sale may be estopped to 
deny the validity of the sale. 

A purchaser at an execution sale may be there¬ 
after estopped from denying the validity of the 
sale,*i as where he executes a sale bond,** or ob¬ 
tains a deed, takes possession, and conveys by war¬ 
ranty deed.** He cannot have the sale set aside 
on the ground that the title to the property sold was 
in himself or in a third person.*^ 

A defaulting bidder at a first sale is not estopped 
to contest the validity of a resale for defects in the 
notice of sale which existed at the first sale at which 
he bid.** A chattel mortgagee, who bids in the eq¬ 
uity of redemption at an execution sale, is not es¬ 
topped to deny the validity of such sale, especially 
where the sale is void.** 


7. Ky.—^Williamson v. Logan, 1 B. 
Mon. 237. 

8. Mo.—Carter v. Shotwell, 42 Mo. 
App. <663. 

28 C.J. p 66^8 note 83. 
n. Oa.—Gibbs v. Gibbs, 108 S.E. 214, 
151 Ga. 745. 

Mont.—Bury v. Bury. 223 P. 602, 69 
Mont. '570. 

23 C.J. p 668 nerte 84. 

Fnrohasc bond 

Execution debtor which accepted 
and collected major portion of bond 
executed by purchaser at execution 
sale adopted sale which was of no 
effect because of encumbrance ex¬ 
isting on property sold.—Commoda- 
ri V. Hart-Commodari Const. Co., 91 
S.W.2d 8. 262 Ky. 774. 
la N.C.—McCauley v. Williams, 80 
S.E. 34'5, 122 N.C. 293. 

23 C.J. p <668 note 86. 

Agrsod ordor as Judgment for oosta 
An agreed order entered in an elec¬ 
tion contest stating that by agree¬ 
ment contestant dismissed action at 
his cost was not a ^'Judgment for 
costs'* on which an execution could 
issue, and contestant was not ''es¬ 
topped*' to question the proceedings 


and to assert the invalidity of a 
sheriff’s sale to collect an execution 
levied on his property.—Deskins v. 
Coleman, 151 S.W.2d 761, 286 Ky. 
624. 

11. Ala.—Herzrberg v. Hollis, 24 So. 
842, 11<9 Ala. 496. 

18. Pa.—Dlese v. Terger, 6 Phila. 
207. 

23 C.J. p 668 note 87. 

13. Mo.—Mahen v. Ruhr, 240 S.W. 
164, 2-93 Mo. 500. 

23 C.J. p 66'8 note 88. 

14. Ga.—Lynn v. New England 

Mortg. Sec. Co., 24 6.E. 750, 98 
Ga. 442. 

23 C.J. p 669 note 89. 

15. Mo.—Clelland v. Clelland, 23'5 S. 
W. 816. 291 Mo. 312. 

23 C.J. p 669 note 91. 

Beoetpt .by attomay 

A Judgment creditor, whose attor¬ 
ney caused execution to be levied 
and defendant's land sold and re¬ 
ceived and' retained the sheriff’s 
check for the net proceeds. Is es¬ 
topped to question the validity of 
the sale.—^Clelland v. Clelland. su¬ 
pra. 


16. N.Y.—Wyman v. Hart, 12 How. 
Pr. 122. 

17. IJ.S.—^Russell V. Topping. C.C. 
Ill, 21 F.Cas.No.12.163, 6 McLean 
194. 

la Mo.—Mahen v. Ruhr, 240 S.W. 
164, 293 Mo. 500. 

la La.—Blomenstlel v. Trldlco, 
App., 149 So. <912, rehearing re¬ 
fused 152 So. 7'9. 

sa III.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 306 Ill.App. 459. 

81. Ga.—^Wall Lumber Co. v. Lott- 
Lewis Co., 63 S.E. <637, 5 Ga.App. 
604. 

23 C.J. p 669 note VS. 

88 . La.—Coons v. Graham, 12 Rob. 
20-6—^Jones v. Frellsen, '9 Rob. 186. 

8a Neb.—Storz Brewing Co. v. Han¬ 
sen. 132 N.W. 122, 89 Neb. <685. 

84. N.C.—Islay v. Stewart, 20 N.C. 
160. 

8a Pa.—Connell v. Hughes. 1 Phila. 
226. 

86 . N.C.—Rowland Hardware & 

Supply Co. v. Lewis, 92 S.E. 13* 
173 N.C. 290. 
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e. Tbird Ptnoiui 

A lienor or clelment to property eold under execution 
may be eetopped from attacking the validity of the tale* 
as where he accepte the proceed! of the eale or a part 
thereof, or etande by without objection and aeea the 
property eold. 

A lienor or claimant to property sold under exe¬ 
cution may by his acts or his acquiescence in the 
sale be estopped from attacking its validity,^7 as 
where he accepts the proceeds of the sale or a part 
thereof.28 However, one who is in no sense a 
party to the record or execution sale is not estopped 
from attacking its validity, merely because he has 
derived some collateral and incidental benefit there- 
from.29 

Although there is authority to the contrary,^® it 
has been held that a person cannot stand by with¬ 
out objection and see his property sold at execu¬ 
tion sale as that of another without being estopped 
thereafter to assert his title.^i However, to create 
such an estoppel it is essential that the purchaser 
shall have been misled by the owner's silence, and 
that he shall have been induced thereby to make the 
purchase.32 The fact that the owner bid at a pro¬ 
tested sale will not estop him from asserting title 
to the property;®^ nor will the failure to object 
estop one who seeks recovery from the sheriff to 
whom he had made a specific claim of title before 
the sale;34 nor will the giving to the sheriff of an 
indemnifying bond by the purchaser estop the true 
owner who claimed the property at the time of the 
sale from later claiming it.35 Knowledge by the 
owner that his property has been levied on as the 
property of another cannot, without more, author¬ 
ize a finding that he consented to the sale at which 


he was not present, and he is therefore not estopped 
from thereafter asserting title against the purchas¬ 
er.*® The failure to file a claim,*7 or the with¬ 
drawal of a claim to land levied on,*® and permit¬ 
ting the sale to take place, does not estop the claim¬ 
ant from afterwards asserting his title to the prop¬ 
erty levied on and sold, where the claimant does 
nothing else to induce the purchaser to buy or to 
entrap him. 

The failure of remaindermen to object within a 
reasonable time to the purchase of the property on 
execution sale by the life tenant and executor of 
the estate in his individual capacity will prevent 
their claiming an interest therein.** 

A surety on a stay of execution is not estopped 
to show that the judgment recited is a nullity;^* 
and a surety on a delivery bond which merely binds 
the obligor to have the property or its value forth¬ 
coming for the satisfaction of the judgment is not 
estopped to assert a right in himself to the proper¬ 
ty and show that it should not be used to satisfy 
the judgment.^i 

§ 229. Presumption of Validity 

In the absence of proof to the contrary, which must 
be clear and satisfactory. It will be presumed, except as 
to those things which the law requires to be recorded, 
that the requirements of the law were compiled with In 
respect of an execution sale and the proceedings In con¬ 
nection therewith. 

It is necessary for a purchaser relying on a sher¬ 
iff's deed to show those things which the law re¬ 
quires to be recorded.^* All other matters will be 
presumed.^* In the absence of proof to the con¬ 
trary, which must be clear and satisfactory,^^ the 


37. 'S.D.—^McDowell v. Jameson, 184 

N.W. 251, 44 S.D. 480. 

23 C.J. p 669 note 9'9. 

avtoppel bsr laoliea 

In an action by the assignee of a 
mortgagee of certain mining claims 
to foreclose the mortgage thereon 
and determine adverse claims of ti¬ 
tle to the property, defendant basing 
its claim of title on execution sale 
under Judgments, plaintiff assignee 
and the successor in interest of the 
former owner of the property held 
es to Piped by their laches from main¬ 
taining the action, having stood by 
while extensive permanent improve¬ 
ments were made on the property.— 
McDowell V. Jameson, supra. 

Aotg BOt oonstitiitliig svtoppel 

(1) Where property sold under 
conditional sales contract was re¬ 
moved without owner’s consent to 
another state, attached and sold un¬ 
der execution sale before expiration 
of ten days after notice to seller of 
removal, fact that owner allowed 


it to remain in county to which it 
had been removed for thirty days 
after knowledge of its removal did 
not validate such attachment.—'Brad¬ 
shaw V. Kleiber Motor Truck Co., 241 
P. 305, 29 Arlz. 2*93. 

C2) Other cases see 23 C.J. p 6<69 
note 99 [b]. 

28. Pa.—^Bowman v. Hoke, 30 Pa. 
Super. 633. 

23 C.J. p 66i9 note 1. 

29. Mo.—Shotwell v. Munroe, 42 
Mo.App. <669. 

30« N.J.—^Brady v. Carteret Healty 
Co., 60 A. O'SS, 67 N.J.Eq. 641. 110 
Am.S.H. 602, affirming 57 A. '814, 
66 N.J.Eq. 243. 

31. Ala.—White v. Hogland, 96 So. 

6'26, 209 Ala. 537. 

23 C.J. p 670 note 3. 

38L Ala.—^White v. Hogland, supra. 

33. Kan.—^Kemmerle v. Wilson, 203 
P. 297, 110 Kan. 247. 

34. Mleh.—Turner v. Rosema, 2<68 
N.W. 757. 276 Mich. 620. 
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35. Mo.—Rookery Healty, Loan, 
Inv. & Bldg. Co. V. Johnson, 243 S. 
W. T23, 294 Mo. 461. 

36. Oa.—Singer Sewing Mach. Co. 
V. Wardlaw, 116 S.B. 207, 29 Ga. 
App. 626. 

37. Ga.—^Lawless v. Orr, 50 S.E. 85, 
122 Ga. 276. 

38. Ga.—Seaboard Air-Line Ry. Co. 
V. Holliday, 140 S.E. 507, 165 Ga. 
200 . 

23 C.J. p 669 note 99 [b] (*2). 

39. Ga.—^Fowler v. Blacks took, 112 
S.E. 893, 1*53 Ga. 70'6. 

4b0L N.C.—Hamilton v. Parrish, 12 
N.C. 415. 

4X. Ark.—^Applewhite v. Harrell Mill 
Co., 6 S.W. 292, 4'9 Ark. 27i9. 

23 CJ. P 670 note 6. 

48. Tenn.—Siler v. Siler, 277 S.W. 

88<6, 152 Tenn. 379. 

48. Tenn.—Siler v. Siler, supra. 

44. Iowa.—Iowa Loan Co. v. O'Con¬ 
nell. 116 N.W. 187, 138 Iowa 361. 
23 C.J. p 661 note 63. 
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§ 230 


courts will as a general rule indulge all presump¬ 
tions in favor of the regularity of the judgment, 
execution, and levy on which an execution sale was 
founded, and of all proceedings in connection with 
the sale and the execution purchaser is not af¬ 
fected by matters subsequent to the sale arising be¬ 
tween parties to the judgment to which he is a 
stranger.^® Thus, in the absence of contrary evi¬ 
dence, it will be presumed that the law was com¬ 
plied with in respect of the order of offering the 
property for sale,^^ the levy,^8 the interest sold, 
the time of the issuance of the writ,50 notice,®^ the 
time of the levy, see supra § 93, and the time of the 
sale, sec supra § 208. 

On the other hand, it has been held that it will 
not be presumed that leave of court to issue the ex¬ 
ecution, as required by statute, was granted,®^ al¬ 
though there is authority to the contrary.53 The 
validity of the sale will not be presumed where the 


fact that the sale was in violation of a statute is ap¬ 
parent on the face of the record through which the 
title is claimed.®^ There is no presumption in fa¬ 
vor of the regularity of the sale of property of a 
third person.®® It has been held that one asserting 
the existence of a judgment lien to support an exe¬ 
cution sale under a judgment, the lien of which laps¬ 
es at the expiration of a certain time from the date 
the judgment is docketed, has the burden of prov¬ 
ing as against a purchaser of the property for val¬ 
ue that the execution was issued within the time 
required after the docketing of the judgment.®® 

Second execution for same amount. In attacking 
the validity of a sheriffs deed, the circumstance that 
a second execution issued years after the registra¬ 
tion of the sheriff's deed for the same amount as the 
first, if it is any evidence, is not conclusive that 
there was no previous sale or avails under it.®^ 


B. OPENING OR VACATING, AND COLLATERAL ATTACK 


§ 230. Grounds for Opening or Vacating in 
General 

The usual grounds for setting aside an execution 
sale, where there is resulting Injury or prejudice, are 
fraud, mistake, and irregularity. 


The general policy of the law is to sustain exe¬ 
cution sales,®® and such a sale cannot be set aside 
except for some good and sufficient reason,®® which 


45. N.J.—Scott V. Wuest, 122 A. 241. 
98 N.J.Law 572. 

Philippine.—Muyeo v. 'MontUla, 7 
Philippine 4'9i8. 

23 O.J. p 6'60 note 5'2. 

Zieflral appraisemsat 

L«exal appraisement of property 
seized under execution will he pre¬ 
sumed if sheriff's return shows that 
property was sold after appraisal.— 
Jones V. Alford, L.a.App.. 172 So. 213. 
avldonos of proosdnvt foUowsd wu* 
der othsr szsoutloaa 
In trespass to try title, evidence 
Justified a finding: that the sheriff 
in making* the levy and sale pursued 
the same method as the records dis¬ 
closed was followed by him in mak¬ 
ing: levy and sale under other execu¬ 
tions issued at the same time, and 
that before the expiration of the 
writ of execution a venditioni ex¬ 
ponas was obtained, notwithstanding: 
the execution docket failed to show 
such fact, and all the files in the 
case were lost.—Ludtke v. Bankers’ 
Trust Co., Tex.Civ.App., 2’6X S.W. 
600. 

46L Mo.—McClintock v. Kansas City 
Cent. Bank, 24 S.W. 1052, 120 Mo. 
127. 

N.Y.—Jackson v. Bartlett, 8 Johns. 
361. 

47. N.C.—Corey v. Fowle, 76 S.B 
734, 16'1 N.C. 187, 

2'3 C.J. p 661 note 64. 


Order of offering property for sale 
see supra fi 205. 

48. Ky—White v. Laurel Land Co., 
82 S.W. ffTl, 26 Ky.L. 77'6, 8'3 S.W. 
G28, 26 Ky.L. 1236. 

Levy generally see supra 55 88-122. 
Presumption of levy upon land be¬ 
cause no chattels found see supra 
5 100 . 

40. Ind.—Currier v. Elliott, 39 N.E. 

'554. 141 Ind. 394. 

23 C.J. p 661 note 56. 

60. Iowa.—Iowa Loan Co. v. O'Con¬ 
nell, 116 N.W. 137, 138 Iowa 361. 

23 C.J. p 661 note 57. 

Time of issuance generally see supra 
5 66. 

61. Tenn.—Silor v. Siler, 277 S.W. 
886, 152 Tenn. 379. 

68. Mo.—Hollins v. Meintire, 87 Mo. 
496. 

Leave of court to Issue execution 
generally see supra 5 6'9. 

63« S.D.—Schroeder v. Pehling, 108 
N.W. 252, 20 S.D. 642, 120 Am.S. 

R. 95’2. 

64. Ind.—Piel v. Brayer, 30 Ind. 332, 
95 Am.D. 699. 

56. Ky.—Spears v. Weddlngton, 142 

S. W. 679, 146 Ky. 434. 

66. Idaho.—^Platts v. Pacific First 
Federal Savings & Loan Ass'n of 
Tacoma, 111 P.2d 1093. 

67- Tex.—^Bendy v. W. T. Carter & 
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Bros., Com.App., 269 S.W. 1037, af¬ 
firming W. T. Carter & Bro. v. 
Bendy, Civ.App., 251 S.W. 2'65. 

58. Ariz.—Young Mines Co. v. Sev- 
ringhaus, 298 P. 628, 38 Ariz. 160. 

Tex.—Hodges v. Commonwealth 

Bank & Trust Co., Civ.App., 44 S. 
W2d 400. 

Presumption of validity of sale see 
supra 5 229. 

59. Ky.—Hazard Lumber & Supply 
Co. V. Horn, 16 S.W.2d 492, 228 Ky. 
554. 

Minn.—Rldgway v. Mirkovich, 260 
N.W. 303, 194 Minn. 216. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 672, 
74 Mont. 355, quoting €k>rpiis Ju¬ 
ris. 

N.D.—Pinch. Van Slyck & McCon- 
ville V. Jackson, 220 N.W. 130, 57 
N.D. 17. 

23 C.J. p 670 note 8. 

ZasiUlloleiLt reasons 

(1) Lack of confirmation of the 
sale.—iFlnch, Van Slyck & McCon- 
vllle V. Jackson, supra—^Warren v. 
Stinson, 70 N.W. 279, 6 N.D. 293. 

(2) Misappropriation or misappli¬ 
cation of the proceeds of the sale. 
Mich.—^Flynn v. Kalamazoo Cir. 

Judge. 98 N.W. 740, 136 Mich. 23. 
N.C.—Statesville Bank v. Graham, 
82 N.C. 469. 

23 C.J. p 670 note 13. 
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exists in fact,*® but may be set aside for about the 
same reasons that judicial sales, in the strict mean¬ 
ing of the term, may be set aside.*! Comprehen¬ 
sively stated, the grounds on which an execution 
sale may be set aside, where there is resulting in¬ 
jury or prejudice, are fraud, mistake, and irregular¬ 
ity but, as appears hereinafter in this section and 
in §§ 231, 232, an irregularity preceding the sale is 
accorded less favor as a ground for setting aside 
the sale than one in, or directly connected with, the 
sale itself, and, in either case, an irregularity, to be 
ground for setting aside the sale, must be prejudi¬ 
cial and not merely technical. 

As dependent on who is purchaser. A sale may 
be set aside where the purchaser is one chargeable 
with notice of the objection relied on, even though 
it would not be set aside if the purchaser were one 
in good faith and without notice.** 

Matters connected with judgment. A motion to 
set aside the sale does not permit of an inquiry in¬ 
to supposed errors or irregularities involved in the 
rendition, entry, or amendment of the judgment.** 
The fact that a judgment is liable to reversal or er¬ 
ror does not invalidate an execution sale thereun¬ 
der made while the judgment is still in force,** and 
the filing of a bill to set aside such judgment is no 
ground for a motion to set the sale aside.** How¬ 
ever, if the judgment is set aside, the sale should 
be set aside where the deed has not been deliv¬ 
ered.**^ A sale under a void judgment will be set 
aside,** as will also a sale under a judgment which 
has been satisfied.** 


It has been held that the reversal, after the sale, 
of the judgment on which the execution issued gives 
to defendant in execution the right to have the sale 
set aside if within a reasonable time he so elects, 
and if no equitable considerations interfere with the 
exercise of such right and that, where the judg¬ 
ment creditor is the purchaser, the sale will be set 
aside on reversal of a judgement in his favor.^! On 
the other hand, it has been held that the fact that 
the execution plaintiff and the purchaser knew that 
defendant intended to appeal is not sufficient, on re¬ 
versal of the judgment, to set aside the sale, where 
the supersedeas bond was filed before the price was 
paid, but was not accepted until thereafter;*^* and 
that, where plaintiff .recovers a second time on a 
new trial after reversal, the sale will be set aside 
only on condition that the judgment rendered on the 
second trial be paid.*^* 

A reduction of the amount of the judgment on 
appeal is not ground on behalf of the execution 
creditor who became the purchaser;*^* and treating 
a remittitur as a credit on the judgment, instead of 
entering a new judgment, is not ground for setting 
aside the sale.*^* 

Mistake or surprise. Mistake or surprise in con¬ 
nection with the sale, which results in injury, may 
be ground for setting aside the sale;^* but the mis¬ 
take must be of the kind which would warrant judi¬ 
cial relicf*^*^ and not be the result of the negligence 
of the moving party.*^* It has been held proper to 
set aside a sale where there has been a mistake ac 
to the title to the property sold,7* or as to its identi¬ 
ty,** or as to prior encumbrances on the property,*! 


(3) other reasons see Federal De¬ 
posit Ins. Corporation v. Kina, 30 
Del.Co., Pa., 541. 

ea U.S.—Norton v. Walton, C.C.A. 
La., 288 F. 3'59. 

La.—Scott V. Gordon, 168 So. IS4, 
184 La. 1017. 

Minn.—-^idgrway v. Mirkovich, 260 
N.W. 303. 194 Minn. 216. 

61. Mo.—State v. Innes. 118 S.W. 

Ili6i8, 137 MO.APP. 420. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in end for 
Fergus County, 240 P. •667, 6T2, 74 
Mont. 3'55. quoting Ctoipne Jturle. 

68. Mont.—State v. District Court 
of Tenth Judicial Diet. In and for 
Feraus County, supra, quotina Cor¬ 
pus Fasts. 

28 C.J. P 670 note 10. 

Folttutasy oaaoiUatlou ou same 

Parties to llleaal execution sale 
may voluntarily cancel sale under 
circumstanoea under which a court 
of equity would decree a cancella¬ 
tion.—Holbrook y. Stewart, lOl S.F. 
165, 56 Qa.App. 720. 


OSL Ind.—^Richey v. Merritt, 9 N.E. 

368. 108 Ind. 347. 

23 C.J. p 670 note 17. 

64b Ariz.—Smith v. Arizona Enai- 
neerlna Co., 193 P. 303, 21 Ariz. 
624. 

23 C.J. p 671 note IS. 

66. Pa.—Jermon v. Lyon, 81 Pa. 
107. 

66. Ill.—Grundy County Nat. Bank 

V. Rulison, 61 llLApp. 288. 

67. Pa.—Stephens v. Stephens, 1 
Phila. 108. 

66. Ind.—Ferrier v. Deutchman, 12 
N.E. 497, 111 Ind. 830. 

66. Or.—Gobbi v. Refrano, 52 P. 

761, 33 Or. 26. 

23 C.J. p 670 note 12. 

TO. 111.—Puterbauah v. Moss, 11 N. 
E. 197. 

71. Ky.—^Ferauson v. Cabell, 188 S. 

W. 586. 141 Ky. 498. 

78« Ala.—Anderson v. Whitaker, 1*5 
So. 910. 108 Ala. 668. 

76. K.T.—Winterson v. Hltchlnas, 
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84 N.T.S. 188. 13 Misc. 201, 26 N. 
T.Civ.Proc. 1. 

74« Ky.—Heaan v. Louisville Blda- 
Assoc., 58 S.W. 804. 22 Ky.L. 884. 
76- III.—^Mayne v. Drury, 126 N.E. 

77. 29'6 Ill. 63'3. 

76- Ohio.—^Wheeler v. Lorenz, 153 
N.E. 196, 21 Ohio App. 218. 

23 C.J. p 671 note 31. 

77. Minn.—Ridaway v. Mirkevich. 
260 N.W. 303, 184 Minn. 216. 

78. Or.—Churchill v. Meade, 182 P. 
868, 92 Or. 326. 

23 C.J. p 671 note 32. 

76. Ind.—^Weaver v. Guyer, 69 Ind. 
195. 

23 C.J. p 671 note 88. 

Wstaks ss to staht6 of partiM lu 
aad to psopertj 

Pa.—Gaumer v. Mahanoy Mfa. Co., 
7 Sch.Rea. 800. 

80l Iowa.—Parks v. Davis, 16 Iowa 

20 . 

23 C.J. p 671 Aots 34. 

81. Pa.—Cummina's Appeal, 28 Pa^ 

1 ****• . 

I 23 C.J. p 371 note 85. 
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or as to the application of the proceeds.** 

§ 231. Defects or Irregularities in Writ or 
Levy 

An axeeutlen sale will not be aet aalda for dafeeta 
•r IrregulaHtlei In the execution or levy, unless they are 
of such a character as to render the writ or levy void. 

The courts as a rule will refuse a motion to set 
aside an execution sale for mere irregularities, as 
shown by the record, in the execution or levy where 
the proceedings were not fraudulent or void, and the 
court rendering the judgment had jurisdiction over 
the parties and the subject matter, particularly 
where no injury appears as to any of the parties 
interested*® or where the sale has been validated 
or legalized by statute.*^ 

On the other hand, the sale may be set aside 
where the writ under which the levy is made is so 
defective as to render it void,*® as where the de¬ 
scription of the land levied on is so indefinite that 
it cannot be located,*® or where the execution was 
not authorized by the judgment on which it pur¬ 
ported to be issued,**^ or where the writ was prema¬ 
turely returned,** or where the levy was in viola¬ 
tion of law.** 

If one or more, but not all, of the writs under 
which the sale is made are void, the sale cannot be 
set aside,*® although it has held that, in such case, 
the sale, although not invalid, is voidable on sea¬ 
sonable application.*^ 

Absence of a seal on the writ under which the 


§ 231 

sale was made is or is not ground for holding the 
sale void and setting it aside accordingly as the lack 
of the seal does** or does not*® render the writ 
void. 

Excessive execution or levy. An execution sale is 
not necessarily invalid because the execution was 
issued for an amount in excess of what was due on 
the judgment, or because of failure to make a cred¬ 
it on the judgment, xwhere there has been no fraud 
or want of good faith; and the court will not set 
aside the sale because of such irregularity.*^ 

Irregular or incorrect appraisement. The sale 
may be set aside where the appraisement was not 
according to law;*® but an incorrect appraisement 
is ground for setting aside the sale only where it is 
the product of fraud, or unfairness, or mistake oth¬ 
er than one arising merely from an erroneous opin¬ 
ion as to value.*® 

Lack of notice. Failure to serve the execution on 
the execution debtor or to give him notice of the 
execution or levy is not ground for setting aside the 
sale,*^ except where the land levied on is situated 
in a county other than the one in which defendant 
resides and the judgment was rendered, and a stat¬ 
ute requires written notice in such case.** Where 
the judgment creditor, who was the purchaser at 
the execution sale, had neither actual nor construc¬ 
tive notice of the prior transfer of the stock levied 
on, his failure to give notice of the levy to the trans¬ 
feree does not warrant the setting aside of the 
sale.** 


EXECUTIONS 


82 . Iowa.—Bay v. Harnett, 12 N.W. 
336, 58 Iowa 344. 

83. Ind.—'Rowan v. State, to Use of 
Grove, 191 A. 214, 172 Ind. 1-90. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Ferg:u.s County, 240 P. 667, 672, 74 
Mont. 355, citing dorpiui Jturbi. 
Or.—Armstrong v. Travis, 1-92 P. 

649, 97 Or. 587. 

23 C.J. p 672 note 37. 

Pramatara i■■nattea of writ 
La.—Alfano v. Franek. 105 So. 59^, 
159 La. 498. 

84b Iowa.—Francis v. Todd & Kraft 
Co., 259 N.W. 249, 219 Iowa 672. 

85 . Ark.—Meeks v. Black, 104 S.W. 
147, 83 Ark. 419. 

23 C.J. p 672 note 3*9. 

asaoution without Itamisad hill of 
costs attaohad tharato 
Miss.^Wilkinson v. Hutto, 128 So. 
93. 157 Miss. 858. 

86. Ill.—Hughes v. Streeter, 24 111. 
647, 76 Am.D. 777. 

23 C.J. p 672 note 40. 

87 . Tex.—Cleveland v. Simpson, dS 
S.W. 251, 77 Tex. 96. 


88 . Mo.—Rogers v. Wilson, 119 S. 
W. 369, 220 Mo. 213. 

89 . Ariz.—Haigler v. Burson, 298 P. 
404. 38 Ariz. 192. 

23 C.J. p 6*72 note 48. 

9a Ky.—Shepherd v. Delph, 68 S. 
W. 991, 22 Ky.L. 977. 

91 . Ala,—Francis v. Sheats, 45 So. 
241, 163 Ala. 468. 127 Am.S.R. 61. 

98 . IT.S.—i^tna Ins. Co. v. Hal lock, 
Ind., 6 Wall. 556, 19 L.Ed. 948. 

23 C.J. (P 418 note 4. 

93. Neb.—Taylor v. Courtnay, 16 N. 

W. 842. 15 Neb. 190. 

Wis.—Corwith v. Illinois State Bank, 
18 Wis. 5’60, 86 Am.D. 793. 

94 Pa.—Federal Deposit Ins. Cor¬ 
poration V. King, 30 Del.Co. 541. 
Tex.—Scott V. McGlothlin, Clv.App.. 
30 S.W.2d 611, affirmed McGlothlin 
V. Scott, Com.App., 48 S.W.2d 610. 
23 C.J. p 673 note 46. 
aavylag o&oar without dluorstlou 
SherlfT's deed of property, sold in 
execution of judgment foreclosing 
attachment, which was directly be¬ 
fore court, on all attached property, 
oaonot be canceled because of ex- 
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cGsstve levy, officer having no dis¬ 
cretion as in case of open execution. 
—Citizens' State Bank v. McRoberts, 
239 P. 1028, 29 Ariz. 173. 

95. Del.—Cavender v. Cavender, 39 
A. 776, 17 Del. 86. 

23 C.J. p 672 note 44. 

Xusuilleisut notice to appoint ap- 
praissr 

That judgment debtors were given 
only twenty-four hours’ notice to ap¬ 
point appraiser before sheriff’s sale, 
instead of two days’ notice required 
by statute, was ground for setting 
aside adjudication.—Mulling v. 
Jones. >97 So. 202, 153 La. 1091. 

96U Ky.—Hunley v. l*erryman, 267 
S.W. 206. 206 Ky. 243 
23 C.J. p 672 note 45. 

97. Colo.—Victor Inv. Co. v. Roerlg, 
124 P. 349, 22 Colo.App. 257. 

N.D.—Past V. Rennier, 151 N.W. 763. 
30 N.D. 1. 

98. Mo.—Mahen v. Tavern Rock, 87 
S.W.2d 662. 327 Mo. 391. 

99. Cal.—Sutter Inv. Co. v. Keeling, 
11 P.2d 418, 123 CaLApp. 323. 



§ 232 

§ 232. Irregidarities or Misconduct Affecting 
Sale 

Fraud in connection with an execution aale la ground 
for aetting the tale aside; the aale may be set aside for 
an Irregularity In the sals or in the notice thereof, unless 
Jt la merely a technical, and not a prejudicial, Irregularity. 

A court of law is competent to control the acts 
of its officers in the execution of its process, and 
may, when satisfied that the officer, in the conduct 
of an execution sale, has been guilty of irregulari¬ 
ties, to the injury of any party having an interest 
in the action, set such sale aside.^ Under some stat¬ 
utes, a sale may and should be set aside where it 
was not made in conformity with equity.2 Howev¬ 
er, technical irregularities in a sale which are not 
shown to have been prejudicial *to any of the par¬ 
ties in interest will not furnish sufficient ground 
for setting it aside,3 especially after confirmation 
of the sale^ which, as noted above in § 226, cures 
all irregularities in the preliminary proceedings; 
and the position has been taken that the sale will 
not be set aside for mere irregularities appearing 
on the face of the record unless they clearly render 
the sale void.B When regularly made, an execu¬ 
tion sale is not to be set aside except for some trick, 
artifice, fraud, oppression, or undue advantage.® 

The sale may be set aside where the officer re¬ 
fused to accept from the debtor the amount due on 
the judgment with costs where the sale was made 
to a person not authorized to purchase,® or to one 
other than the highest bidder;® or where the sale 
was made at an improper time, as where it was 
made at a time other than that fixed by the notice 
of sale,^® or it was made after the time allowed 
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therefor,!! or on a day not authorized by law,!® 
or it was made in violation of an agreement for 
delay or compromise,!® or the officer failed to ad¬ 
journ the sale under circumstances which required 
it.!^ However, the failure of the sheriff to reopen 
the sale, after formally closing it, in order to per¬ 
mit further bidding, solely on account of a misap¬ 
prehension on the part of plaintiff's attorney, is not 
such an irregularity as authorizes the setting aside 
of the salc.^® 

The sale may be set aside where it was for an 
amount materially in excess of the amount due,!® 
but not where the sum for which the property sold 
exceeded the actual amount due by several dollars.!"^ 

Fraud of the officer or a party in connection with 
the sale is ground for setting the sale aside on the 
motion of, or in a suit by, one prejudiced thereby;!® 
and this rule applies, even though no actual fraud 
was intended, if there was that which in law 
amounts to fraud.!® 

Order in which property sold, A violation of di¬ 
rections as to the order in which the property shall 
be sold may be ground for setting aside the sale.®® 
However, where the creditor is not bound to ex¬ 
haust the property of the debtor in the county where 
the judgment was rendered before resorting to prop¬ 
erty in another county, his failure to do so does not 
warrant the setting aside of the sale;®! and a sale 
of real property before exhausting personal proper¬ 
ty, in violation of a statute, is not ground for set¬ 
ting aside the sale where the statute is regarded as 


BXEOVTlOm 


1. Ala.—Dunn v. Ponceler, 178 So. 
40, 235 Ala. 269. 

La.—Ra^usa v. Greco, 131 So. 849, 
171 La. 686. 

23 C.J. p 673 note 47. 

2. Kan.—Kaw Valley State Bank v. 
Chumos, 27 P.2d 244. 138 Kan. 714, 
modified on other grounds 28 F.2d 
744. 138 Kan. 9'21. 

3. III.—State Bank of Jerseyvllle v. 
Reardon. 22 N.E.2d 71'6. 301 111. 
Apip. 248. 

Okl.—Johnson v. Bearden Plumbing 
& Heating Co., 71 P.2d 715, 180 
Okl. 586. 

Tex.—Hodges v. Commonwealth 

Bank & Trust Co.. Clv.App.. 44 S. 
W.2d 400. 

23 C.J- P 673 note 48. 

4k U.S.—Held v. Hbner. Alaska, 183 
F. 156. 6)6 C.C.A. 222. 

Ky.—^Daniels v. Land, 115 S.W.2d 
293, 272 Ky. 730. 

Tex.—^Reits v. Mitchell, Clv.App., 
256 S.W. 6>97. 

t. N.C.—Weir v. Weir, 145 S.B. 281, 
136 N.C. 268. 


Fraud as ground see infra this sec¬ 
tion. 

7. Arlz.—McCoy v. Brooks, 80 P. 
'3*65. 9 Ariz. 157. 

S. Ind.—Martin v. Wyncoop, 12 Ind. 

26-6, 74 Am.D. '209. 

23 C.J. p 673 note 54. 

9. Tex.—Hugely v. Moore, 54 S.W. 
379, 23 Tex.Clv.App. 10. 

10. Ill.—Craddick v. Cotta Gear Co., 
28 N.E.2d 734, 30«6 Ill.App. 459. 

11. Kan.—Shultz v. Smith, 17 Kan. 
30<6. 

Tex.—Towns v. Harris. 13 Tex. 507. 
23 C.J. p 674 note 56. 

12. Ky.—Chambers v. Hays, 6 B. 
Mon. 115. 

Pa.—Kauffeld v. Tinstman, 64 Pa. 

Super. 168. 

23 C.J. p 674 note 57. 

18. Mont—^Bernard v. Herzog. 81 
P. 74. 12 Mont 519. 

Tex.-—Marshall v. Marshall, Clv.App„ 
150 S.W. 756. 

14. Iowa.—Drake v. Brickner, 168 
N.W. 597, 180 Iowa 11616—Coplper 
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V. Iowa Trust & Savings Bank. 
128 N.W. 37'3, 149 Iowa 3'36. 

15. Tex.—^Beavers v. Looney, 85 S. 

W. 2d 1046, 12*6 Tex. 126, reversing 
Looney v. Elliott, Clv.App., 52 S. 
W.2d 949. 

16. Ark.—^Downs v. Dennis, 102 S. 
W. 699, 83 Ark. 71. 119 Am.S.R. 
11'9. 

23 C.J. p 673 note '61. 

17. Ky.—Southard v. Pope, 9 B. 
Mon. 261. 

18. Ala.—^Dunn v. Ponceler, 178 So. 
40, 23*5 Ala. 269. 

Pa.—Meskunas v. Puskunigls, S3 Pa. 
Dist & Co. 124, 40 Lack.Jur. 77. 53 
York Leg.Rec. 43. 

28 C.J. p 574 note 68. 

19. Qa.—Johnson v. Dooly, 72 Qa. 
297. 

28 C.J. p 674 note 59. 

99. Idaho.—Wooddy v. Jameson, 50 
P. 1008, 6 Idaho 466. 

23 C.J. p 674 note 67. 

21. Paw—Taylor v. Bailey, 185 A. 
699, 828 Pa. 278. 
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merely directory,** the purchaser is without notice 
of the irregularity,** or the motion to set aside is 
made by the execution plaintiff.*^> 

Property not subject to sale. Where the proper¬ 
ty sold was not subject to sale, the sale should be set 
aside,** as where the officer improperly sold proper¬ 
ty exempt from execution, or the homestead of de¬ 
fendant in execution.** Where the execution debt¬ 
or did not own the property sold, the sale may be 
set aside on the application of the purchaser ;*7 but 
an attack on the sale by either the execution debt¬ 
or** or creditor** will not be sustained on the 
ground that the interest of the debtor in the prop¬ 
erty sold was an equitable one or less than sole own¬ 
ership ; and it has been held that the fact that the 
property sold belongs to the execution creditor, or 
that he claims an interest therein, does not render 
the sale void** or subject to attack by the execution 
creditor, as only the execution debtor’s interest in 
the property is affected by the sale.*^ 

Sale in gross. A sale en masse of separate tracts 
or parcels, or in some states of property susceptible 
of natural division, in violation of the statutory or 
other duty imposed on the sheriff, will be set aside 
on motion of the person interested, or by bill in eq¬ 
uity, where a substantial injury is shown to have 
been sustained by such party,** as where the right 
of redemption is prejudiced;** and especially will 


the court set aside the sale where part of the prop- 
erty sold in bulk was not owned by the debtor or 
was not legally levied on, so that it is impossible to 
determine for what the property owned by the debt¬ 
or and legally levied on sold.*^ 

Some courts require satisfactory evidence that the 
land could have been advantageously divided and 
that the sale en masse resulted in injury or preju¬ 
dice, before setting the sale aside,** and where it 
appears that no benefit would have resulted from 
a division of the property, a sale en masse will not 
per se be ground for vacating the sale.** Further, 
the sale will not be set aside as void for failure to 
sell the parcels separately where the controlling stat¬ 
ute is merely directory.**^ 

Want or inadequacy of notice of sale. Except 
where an adequate remedy is provided against the 
officer by a penalty,** failure by the officer to give 
the proper notice of sale is sufficient ground for 
setting it aside where the motion is made at the 
proper time by an interested party.** The insuffi¬ 
ciency of the notice, such as inadequate or errone¬ 
ous description of the property or failure to adver¬ 
tise for the statutory period, has been held sufficient 
to warrant the vacation of the sale,^* at least be¬ 
fore its confirmation;^^ but mere irregularities in 
the notice which result in no prejudice to any of 
the parties are not ground for setting aside the 
sale.** 


asu Wash.—Whitworth v. McKee, 72 
P. 104-6, *32 Wash. 83. 

23 C.J. p 674 note 65. 

23. NJ.—Simmons T. Vandegrrlft, 1 
N.J.Bq. 66. 

24. Ky.—McMlllen v. Bailey. 112 S. 
W.2d 1009, 2'71 Ky. 628. 

2B. Kan.—^White-Crow v. Whlte- 
WlnKTi 3 Kan. 276. 

26L Ky.—^Pinson v. Murphy, 2195 S. 

W. 442, 220 Ky. 464. 

23 C.J. p 674 note 61. 

27. Ky.—Holbrook v. Combs, 12 S. 
W.2d 281, 227 Ky. 174. 

28. U.S.—^Norton v. Walton, C.C.A. 
La., 288 F. 359. 

29. Ky.—MdMillen v. Bailey. 112 8. 
W.2d 1009, 271 Ky. 628. 

30. La.—^Mcllhenny v. Barbln, 15 
La.Ann. 548. 

31. Ky.—McMillen v. Bailey, 112 S. 
W.2d iocs, 271 Ky. 62'8. 

32. Ky.—^White v. Roberts, 6'6 S. 
W. 758. 112 Ky. 788, 28 Ky.L. 2187. 

23 C.J. p 6*76 note 81. 

Xnadeqnate pzloo 

Where land Is sold en masse in 
violation of a statute and for an in¬ 
adequate price, defendant in execu¬ 
tion may have the sale set aside, 
notwlthstandinq a statute which al¬ 


lows him to redeem, because the ex¬ 
ercise of the rigrht of redemption will 
afford to him no adequate protection. 
Iowa.—Love v. Cherry, 24 Iowa 204. 
KD.—Power v. Larabee, '67 N.W. 

789, 3 N.D. 602, 44 Am.S.R. 677. 

23 C.J. p 676 note 84. 

33. Iowa.—^Adams v. Morrison, 2SO 
N.W. 5’82, 219 Iowa 85’2. 

N.D.—Michael v. Grady, 204 N.W. 

182, 62 N.D. 740. 

2’3 C.J. p 676 note 91 [cj. 

34. Ark.—Brown v. Vaughan, 42 S. 
W.2d 55'8, 184 Ark. 964. 

Iowa.—Adams v. Morrison, 2'B9 N.W. 
682, 219 Iowa 862. 

36, Cal.—Batinl v. Ivancich, 287 P. 
'623, 105 Cal.App. 391—JOolver v. 
W. B. Scarborough Co., 238 P. 1104, 
73 Cal.App. 441. 

Ga.—Fowler v. Blackstock, 112 S.B. 
893, 153 Ga. 706. 

N.C.—Weir v. Weir, 146 S.B. 281, 
196 N.C. 268. 

23 C.J. p 6*76 note 92. 

36. Pa—^First Nat. Bank y, Boes, 
16 PaDist. & Co. 327. 

23 C.J. p 676 note 83. 

37. Tex.—Reed v. Gourley, Civ.Abp., 
109 S.W.2d 24'2, error dismissed. 

aa, Cal.—^rink v. Roe, U P. 820. 
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70 Cal. 296—Smith v. Randall, 6 
Cal. 47, 6'5 Am.D. 475. 

89. Pa—^West v. West, 6 PaDist. 
& Co. 64. 

23 C J. p 676 note 75. 

Tallurs to give aotloe of resalo 

Dissolution of order restraining 
Judgment creditor from interfering 
with the real property of Judgment 
debtor did not preclude debtor from 
seeking second resale because of 
lack of notice to him of first resale 
procured by Judgment creditor.— 
Bank of Pi nohurst v. Gardner, 11 S. 
E.2d 872. 218 N.C. 584. 

40l Pa.—^Delaware County Nat. 
Bank v. Miller, 154 A. 19. 303 Pa. 
1—-Barton, for Use of, v. Moser, 
36 PaDist. & Co. 133, 87 Pittsb. 
Leg.J. 226—West v. West, 6 Pa 
Dist. & Co. 64. 

23 C.J. p 639 note 9, p 675 note 76. 

41. Kan.—Watkins v. Williams, 5 
P. 771. 33 Kan. 149. 

Neb.—Fisher v. Kellogg, 258 N.W. 
404, 128 Neb. 248. , 

4k8. 111.—State Bank of Jerseyvllle 

v. Reardon. 22 N.E.2d 716. 301 IlL 
App. 248. 

Mont.—Fox V. Curry, 29 P;2d 663, 
96 Mont. 212. 

Tex.—Hodges v. Commonwaalth 
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§ 233. Inadequacy of Price 

Mere Inadequacy, or grou Inadequacy, of price la 
not, of Iteelf, a ground for setting aside an execution 
sale. 

Mere inadequacy of price is not, of itself, suffi¬ 
cient ground to set aside an execution sale; inade¬ 
quacy of price is not ground for setting aside the 
sale where the sale is regular, proper, and legal in 
other respects, the parties stand on an equal foot¬ 
ing, there are no confidential relations between them, 
there is no element of fraud, unfairness, or oppres¬ 
sion, and there is no misconduct, accident, mistake, 
or surprise connected with, and tending to cause, 
the inadequacy.^® This rule is especially applicable 
where defendant has the right of redemption and 
has knowledge of the sale and an opportunity to 


exercise the right, since this affords him ample pro¬ 
tection against a sacrifice of his property through 
a sale for an inadequate price, and if inadequacy of 
price is the only ground for attacking the sale, re¬ 
lief should be denied and he should be left to te- 
sort to his right to redeem.^^ Mere inadequacy of 
price is insufficient even though there was only one 
bidder.^® An execution sale will not be set aside 
for gross inadequacy of price,*® unless the inade¬ 
quacy is so gpross as to shock the understanding or 
the conscience,**^ or as to amount to fraud, unfair¬ 
ness, or oppression, or satisfactory or conclusive 
evidence thereof,*® or unless defendant makes a 
timely offer to pay the indebtedness, costs, and in¬ 
terest.*® 


Bank & Trust Co., Civ.App.. 44 8 
W.2d 400. 

23 C.J. p 676 note 78. 

OvdzwMwmsnt of aerMqro 
Pa.—Federal Deposit Ins. Corpora¬ 
tion V. Kin^r. SO Dcl.Co. 541. 

8alo for full valno 

Del.—^I’etition of Seaford Hardware ! 
Co.. 132 A. 737, 3 W.W.Harr. 14.6. 

43. Cal.—Everts v. Will S. Fawcett 
Co., 74 P.2d 816. 24 Cal.App.2d 213 
—Eccleston v. Gale, 10 P.2d 1032, 
122 Cal.App. 688—McAlvay v. Con¬ 
sumers* Salt Co., 297 P. 186, 112 
Cal.App. 883. 

Ga.—^Woodward v. La Porto, 1'84 S. 

E. 280, 181 Oa. 731. 

Idaho.—Elliott & Healy ▼, Wlrth, 
198 P. 71i7, 34 Idaho 7-97. 

Ill.—Mutual Ben. Life Ins. Co. v. 
Lyons. 20 N.E.2d 784, 371 111. 341 
—Diets V. Hagler, 141 N.E. 194, 
309 Ill. 381. 

Iowa.—Adams v. Morrison, 2'59 N. 

W. 58'2, 2’19 Iowa 8'52. 

Kan.—Dewey v. Loomis, 216 P. 271, 
113 Kan. 750. 

Ky.—^Kitchen, Whitt & Co. v. Fan¬ 
nin, 115 S.W.2d 325, 273 Ky. 62— 
Casebolt v. Collinsworth, 294 S.W. 
181, 219 Ky. 66>6. 

Mo.—Ellis v. Powell, 117 S.W.2d 226. 
Mont.—^Fox V. Curry, 29 P.2d 663, S® 
Mont. 212. 

N.J.—Giordano v. Asbury Park & 
Ocean Grove Bank, r5'6 A. 779, 9 
N.J.Misc. 1008. 

N.C.—Weir v. Weir, 146 S.B. 281, 1196 
N.C. 26*8. 

OkL —^Whitchurch v. Doughty, 271 
P. 1033, 133 Okl. 283. 

Pa.—Taylor v. Bailey, 186 A. 699. 
323 Pa. 278—O'Hare v. Marateck, 
13 Pa.Dist. & Co. 616, 27 Sch.Leg. 
Hec. 829. 

R.I.—Bowker v. Semple, 162 A. 604, 
*61 R.I. 142—Solan! v. Wilson, 132 
A. 881, 47 R.I. 817. 

8.D.—^Lockhart v. Ruden, 3'50 N.W. 
349, 62 S.D. L 

Tex.—^Mergenthaler Linotype Co. v. 
MoClure, Com.APP., 16 S.W.2d 280, 


affirming, Civ.App., 9 S.W.2d 198— 
Graves v. Griffin, Com.App., 2'28 S. 
W. 913—Holt V. Holt, Civ.App., 
69 S.W.2d 324, error refused. 

23 C.J. p 676 note 85. 

Sale to bona flda pnrehsasr 
IT.S. —^Foote V. Kansas City Life Ins. 
Co., G.C.ATex.. 92 F.2d 744. 

ICara Inadoqiiaoj of pztoa So soL 
doa a gsoittd for setting a sale 
aside.—Johnson v. Funk, 297 P. 670. 
132 Kan. 793. 

Xu absoBoa of OKOoptional elroiia- 

staaoeSf mere inadequcu:y of price 
will not warrant the setting aside 
of an execution sale.—St. Paul Trust 
& Savings Bank v. Olson, 202 N.W. 
472, 52 N.D. 316. 

44. III.—Logar v. O'Brien, 171 N.E. 
'62<9, 339 Ill. 628. 

23 C.J. p 677 note 91. 

45. Mass.—^Learned v. Geer, 2-9 N. 
E. 215, 13'9 Mass. 31. 

Pa.—Swires v. ' Brotherline, 41 Pa. 
•135, 60 Am.D. 601. 

46L Cal.—^Pavlovich v. Watts, App., 
115 P.2d 611. 

Ga.—Gower v. New England Mortg. 

Sec. Co.. Ill S.E. 422, 152 Ga. 822. 
Tex.-—Gregg v. First Nat. Bank, 
Com.App., 26 S.W.2d 179, revers¬ 
ing First Nat. Bank v. Browne, 
Civ.App., 18 S.W.2d 772—Brink- 
man V. Tinkler, Civ.App., 117 S.W. 
2d 139, error refused. 

2*3 C.J. p 677 note 90. 

47. U.S.—Foote v. ICansas City Life 
Ins. Co., C.C.A.Tex., 92 F.2d 744. 
Ala.—^Dunn v. Ponoeler, 178 So. 40, 
236 Ala. 269. 

Arlz.—Smith v. Arizona Engineering 
Co., 193 P. 303, 21 Arlz. 624. 

D.C.—Van Senden v. O’Brien, 58 F. 
2d 689, 61 App.D.C. 13'7, certiorari 
denied 63 S.CL 11, 287 U.S. 608, 
77 L.Ed. 528. 

Miss.—^Bratton v. Graham, 111 So. 
3'63. 146 Miss. 246. 

Pa.—Hettler v. Shephard, I9l A. 681, 
326 Pa. 166—Delaware County Nat. 
Bank V. Sillier, 164 A. 1<9, 803 Pa. 
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1—Wagener v. Tetter, 124 A 487. 
'2I80 Pa. 2^29. 

Tex.—Scott V. McGlothlin, Civ.App., 
30 S.W.2d 511, affirmed McGloth¬ 
lin V. Scott, Com.App., 48 S.W.2d 
610. 

23 C.J. p 678 note >93. 

Gross inadequacy of price coupled 
with other objections see infra § 
2*34. 

•alo for more Bominal ooBsldeza- 
tioB, such as one for lees than a 
cent an acre, is unconscionable and 
invalid, and the court is warranted, 
without more, in setting it aside.— 
Johnson v. Funk, 2*97 P. 670, 132 Kan. 
793. 

XaequiMblo salo 

Under a statute construed to re¬ 
quire the court to grant a motion 
to set aside a sale which was not 
made in conformity with equity, in¬ 
adequacy of price alone, without ad¬ 
dition of extraneous factors of equi¬ 
table cognizance, may make a sale 
inequitable.—Kaw Valley State Bank 
V. Chumos, 27 P.’2d 244, 138 Kan. 714, 
modified on other grounds 28 P.2d 
744, 138 Kan. 921. 

48. Cal.—Haisch v. Hall, 265 P. 

1030, 90 CaLApp. 547. 

Iowa.—^Buter v. Slattery, 237 N.W. 
232, 2'12 Iowa 677. 

Mo.—Ellis V. Powell, 117 S.W;2d 226. 

XMdsqnaosr as svidsntlal fsatnrs of 
fraud 

In a suit to set aside execution 
sale, inadequacy of price is always 
an evidential feature of fraud, par¬ 
ticularly where the absolute and 
shameless Inadequacy is patent and 
amounts to the use of legal process 
to take property from the owner 
without compensation.—^Van Graafie- 
land V. Wright, 228 S.W. 465, 286 Mo. 
414. 

ProBUttptiou of fraud 

The inadequacy of price must be 
so gross as to create a presumption 
of fraud.—O’Bryan v. Davis, 16 So. 
860, 103 Ala. 429. 

48. Okl.—Miller v. Gray Eagle Oil 



88 C.J.S. 


EXBCUTIONa 


The debtor cannot have the sale set aside on the 
ground of inadequacy or gross inadequacy of price 
where such inadequacy was caused by his acts or 
acts of those for whom he is responsible,®® or 
where his conduct contributed thereto.®^ A fraud¬ 
ulent grantee of the debtor cannot have the sale 
set aside for inadequacy,®2 especially where the in¬ 
adequacy was caused by the recording of the fraud¬ 
ulent deed.®® 

While inadequacy of price, unconnected with oth¬ 
er matters, is not ground for setting aside the sale, 
see supra this section, and does not prevent the pass¬ 
ing of title®^ or render the sale subject to collat¬ 
eral attack, see infra § 242, nevertheless, it is not 
the purpose of the law to protect one who seeks to 
procure valuable property for little outlay,®® and re¬ 
lief to a purchaser under such circumstances will be 
refused when •he goes into equity to enforce the 
sale.®® 

What constitutes adequate or inadequate price. 
Where it is sought to set aside an execution sale 
on the ground of inadequacy of price, and the ques¬ 
tion is not controlled by statute, the test of inade¬ 
quacy is not what the property is worth, but what 
it will bring at a fair sheriffs sale, which, of course, 
is a forced sale.®^ It would seem that, where a mo¬ 


tion is made to set aside the sale on this ground, 
a safe rule to follow is to determine whether the 
sheriff has or has not abused his discretion.®® An 
execution sale will not be set aside on the ground 
of inadequacy, or gross inadequacy, of price where 
no facts appear in support of such ground,®® or the 
sale price of the property in question cannot be as¬ 
certained because the property was sold with other 
property as a whole.®® The price may not be inade¬ 
quate or grossly ina,dequate in view of the encum¬ 
brances on the property,®! it being proper and nec¬ 
essary, in passing on the question of adequacy, to 
consider such encumbrances,®® even though the pur¬ 
chaser was without knowledge thereof and thought 
that he was purchasing property which was unen¬ 
cumbered and therefore of greater value.®® 

Where the price is less than that required by 
statute, as where it is less than a designated propor¬ 
tion of the appraised value of the property,®® or is 
insufficient to discharge existing mortgages having 
preference over the execution,®® it is inadequate and 
the sale is invalid and subject to vacation in proper 
proceedings. On the other hand, the price is not 
inadequate where it equals or exceeds the propor¬ 
tion of the appraised value designated by statute,®® 
and fraud or mistake on the part of the appraisers 
is not alleged.®^ The sale is not void where, be- 


& Gas Co., 23 P.2d 657. 164 Okl. 
259. 

Tex.—Saylors v. Wood, Clv.Ajyp., 120 
S.W.2d 836, affirmed 140 S.W.2d 
164, 135 Tex. 267. 

50. Iowa.—Bjbinger v. Wahrer, 23'S 
N.W. 587. 213 Iowa 84—Coburn v. 
Davis. 221 N.W. 186, 206 Iowa 649. 
23 C.J. p 678 note 94. 

Corpus Juris citsd in support of 
the point that an effort to thwart 
the sale made by the attorney for 
the execution defendant is an inse¬ 
cure erround for setting: it aside, but, 
rather, weishs* heavily in favor of 
the sale's validity.—Taylor v. Bai¬ 
ley. 185 A. 699. 703. 823 Pa. 2*78. 

Ajmounosn&snt of haakmptoy 

Judgment debtor, hindering execu¬ 
tion sale by public announcement 
that he had previously filed petition 
in bankruptcy, could not complain 
of Inadequacy of price.—^Wilkinson 
y. Qoree, C.C.A.Tex., 18 F.2d 455. 
reversing. D.C., 15 F.2d 3'9'9, and cer¬ 
tiorari denied Goree v. Wilkinson. 
47 S.Ct. 770, 274 U.S. 7«1. 71 L.Bd. 
1339. 

Wamlug of litigatlou 

A party could not claim land was 
sold under execution for grossly in¬ 
adequate price, where his attorney 
notified persons present at sale that 
they would buy lawsuit.—Teague v. 
Burk. Tex.Civ.App.. 18 S.W.2d 690, 
error dismissed. 


51. Tex.—Bean v. Brownwood, Civ, 
A'pp., 43 S.W. 1036. 

66L N.J.—Laurence v. Lippencott, 6 
N.J.Law 473. 

Tex.—Clark v. Bell, 89 S.W. 88, 40 
Tex.Civ.App. 39. 

63. Tex.—^Miller v. Koertge, 7 S.W. 
691, 70 Tex. 162, 8 Am.S.R. 687. 

54. Ala.—Howard v. Corey, 28 So. 
682, 126 Ala. 283. 

66« Ill.—Mutual Ben. Life Ins. Co. 
V. Lyons, 20 N.E.2d 784, 371 Ill. 
341. 

66. Miss.—^Huntington v. Allen, 44 
Miss. 654—Clement v. Reid, 17 
Miss. 535. 

BhooUag disproportioa bstweeu yal- 
ue and prloe 

Equity will not enforce execution 
sale where disproportion between 
value of property and sum paid for 
it is so great as to shock conscience. 
—McAlvay V. Consumers* Salt Co., 
297 F. 136, 112 Cal.App. 383. 

57. Pa.—Cary for Use of v. Tychon- 
icavice, 51 York Leg.Rec. 98. 

Tex.—Atcheson v. Hutchison. 6l Tex. 
2*23. 

68. Ala.—Henderson v. Sublett, 21 
Ala. 62'6. 

N.J.—Seaman v. Riggins, 2 N.J.Eq. 
214, 34 Am.D. 200. 

60. Ill.—State Bank of Jerseyville 
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v. Reardon. 22 N.E.2d 716, 301 Ill. 
App. 218. 

60. Del—In re Roach, 130 A. 676, 
3 W.W.Harr. 89. 

61. Cal.—Sutter Inv. Co. v. Keeling.* 
11 P.2d 418, 123 Cal App. 323—Ba- 
tmi V. Ivancich, 2*87 P. 523, 105 
Cal.App. 3*91. 

Mich.—^Wernik v. Kolodziejczak, 215 
N.W. 360, 240 Mich. 468. 

Mo.—Swabey v. Boyers. App., 71 S. 

w. 2 d no. 

Pa.—Miners Nat. Bank of Wilkes- 
Barre V. Bowman, 6 A.’2d 28'6, 334 
Pa. B'34. 

Tex.—Hod'ges v. Commonwealth 
Bank & Trust Co., Clv.App., 44 S. 
W.2d 400—Teague v. Burk, Civ. 
App., 18 S.W.2d 690, error dis¬ 
missed. 

62. Miss.—Wllkin.«4on v. Wilson, 123 
So. 847, 154 Miss. 726. 

eStf Cal.—Sutter Inv. Co. v. Keeling, 
11 P.2d 418, 123 Cal.App. 323. 

64. Ind.—Bollman v. Gemmill, 57 
N.E. 542, 155 Ind. 33. 

23 C.J. p 678 note 2. 

66k La.—Rosenthal Sloan Millinery 
Co. V. Picone, App.. 141 So. 494. 

66 . Iowa.—'MePerrin v. Nye & Jenks 
Grain Co., 264 N.W. 46, 220 Iowa 
1086. 

67. Ky.—^Runyon v. Bevins, 291 S. 
W. 1033, 218 Ky. 58'9. 
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cause of a mistake of the appraisers in undervalu¬ 
ing the property, it brings the designated propor¬ 
tion of its estimated, but not that much of its real, 
value,** or where the property does not bring its 
full appraised value.** 

§ 234. «— Inadequacy Coupled with Other 
Objections 

Grots Inadequacy of price, In connection with other 
circumstances which tend to bring It about, may be 
ground for setting aside an execution sale. 

Where there is gross inadequacy of price and it is 
connected with fraud, mistake, misapprehension, sur¬ 
prise, or other circumstances which, although not 
sufficient in themselves to authorize the execution 
sale to be set aside, tend to bring about such inade¬ 
quacy, to the injury of the parties interested, the 
sale may be set aside,*^* even though actual fraud 
does not appear.In any event, gross inadequacy 
of price may be considered in connection with other 
circumstances in determining the validity and fair¬ 
ness of the sale and, when so considered for this 
purpose, it is important*^* and may be controlling.^* 
Each case must depend largely on its own peculiar 
facts,^* and what additional circumstances, in con¬ 
nection with the inadequacy of price, are sufficient 
to justify setting aside the sale, is largely in the 
discretion of the court.^* As a general rule, the 
court will seize on slight irregularities or additional 


circumstances to set aside the sale where the price 
is grossly inadequate. 77 Thus, only slight circum¬ 
stances of unfairness in the conduct of the party 
benefited by the sale are considered necessary to 
raise a presumption of fraud,7* at least where no 
question of an innocent purchaser is involved.7* It 
has been held that to avoid an execution sale as 
against a person claiming to be an innocent pur¬ 
chaser, even where the price paid is inadequate, 
knowledge of the vice in the sale or some miscon¬ 
duct traceable to him must be shown, and while the 
courts will often seize upon a slight circumstance to 
add to the weight of inadequacy of price to turn the 
scale, yet it must be shown that the purchaser is 
in some measure responsible for it;** but, on the 
other hand, it has been held that it is not necessary 
that the purchaser should have known of the addi¬ 
tional circumstances;*^ and it has also been held 
that, although the purchaser is not guilty of fraud, 
gross inadequacy of price in connection with other 
circumstances may avoid the sale.** 

In some cases, the irregularities complained of 
may not be sufficient to warrant the setting aside of 
the sale even though there was inadequacy of 
price.** Inadequacy of price, coupled with accident 
or mistake, is not ground for setting aside a sale 
where the predicament of the party seeking relief 
was caused by his own negligence.** Mere irregu- 


68. Ky.—^Vallandififirham v. Worth¬ 
ington. 2 S.W. 772, 85 Ky. 83, 8 Ky. 

• la, 707. 

69. Tex.—Sydnor v. Roberts, 13 
Tex. 598, 65 Am.D. 84. 

TOl U.S.—^Poote V. Kansas City Life 
Ins. Co., C.C.A.Tex., 92 F.2d 744. 

Ariz.—Citizens' State Bank v. Mc- 
Roberts, 239 P. 1028, 29 Ariz. 173. 

Cal.—Eccleston v. Gale, lO P.2d 1032, 
12*2 CaLApp. 688—Baar v. Smith, 
275 P. 861, 97 Cal.App. 898—Hy¬ 
man V. Stern, 215 P. 911, 61 Cal. 
App. 656. 

Ill.—Magnes v. Tobias, 16-9 N.B. 741, 
337 Ill. 605. 

Mich.—Greenberg v. Kaplan, 268 X. 
W. 788, 277 Mich. 1. 

Mo.—City of St. Louis v. Miller, 82 
S.W.2d 579, 336 Mo. 1122, certiora¬ 
ri denied Ehrans v. Missouri State 
Life Ins. Co., 56 S.Ct 123, 296 

U.S. 607, 80 L.Ed. 430, rehearing 
denied 56 S.Ct. 168, 2*96 U.S. 6*6'2. 80 
L.Ed. 472. 

N.J.—Van Order v. Bailey, 146 A. 
419, 104 X.J.Eq. 58'S. 

N.C.—Weir v. Weir, 145 S.B. 281, 196 
K.C. 268. 

Pa.—^Warren Pearl Works v. Rappa- 
port, 154 A. 587, 303 Pa. 235—Del¬ 
aware County Xat Bank v. Mil¬ 
ler, 154 A. 19. 303 Pa. 1—Gamble 


V. Clift Coal Co., 17 Pa.Dist. & Co. 
24'2 

R. r.—Boianl v. Wilson, 132 A. SBl, 
47 R.I. 317. 

Tex.—Campbell v. Richards, Civ. 

App., 233 S.W. 532. 

Wash.—‘Nuessler v. Bergman, 261 P 
578, 141 Wash. 297—Lovejoy v. 
Amerlcus, 191 P. 790, 111 Wash. 
571. 

23 C.J. p 678 note 6. 

Ctozpna Juris cited in a case deal¬ 
ing with the exercise of a power of 
sale contained in a mortgage.—Guels 
V. Mississippi Valley Trust Co., 49 

S. W.2d 60, 63, 329 Mo. 1164. 

71- X.J.—Sapinsky v. Stout, 138 A. 

899, 101 N.J.Eq. 813. 

Tex.—Chamblee v. Tarbox, 27 Tex. 
139, 84 Am.D. 614. 

78. R.I.—Boianl v. Wilson, 132 A. 
881. 47 R.I. 317. 

73. R.I.—^Bowker y. Semple, 15’2 A. 
604. 61 R.I. 142. 

76b Ga.—^Howland v. Donehoo, 82 S. 
E. 32, 141 Ga. 687. 

Ind.—^Benton v. Shreeve, 6 Ind. 66. 

78b S.D.—Kirby v. Ramsey, 68 N.W. 
328, 9 S.D. 197. 

78L Pa.—Light v. Zeller, 45 A. 1066, 
196 Pa. 315. 

77. 111.—Mutual Ben. Life Ins. Co. 
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V. Lyons, 20 X.B.3d 784. 371 IlL 
341—^Barnes v. Freed, 173 X.E. 795. 
342 Ill. 73—Logar v. O’Brien, 171 
X.E. 629, 339 Ill. 628. 

Kan.—Johnson v. Funk, 297 P. 670, 
132 Kan. 793. 

23 C.J. p 679 note 10. 

73. U.S.—Graffam v. Burgess, Mass., 
6 S.Ct. 686, 117 U.S. 180, 29 L.Ed. 
8'39. 

23 C.J. p 680 note 11. 

Where there was aaj naeoiuioioB- 
able ooBduot by Judgment creditor 
who purchased at grossly Inadequate 
price, and kept Judgment debtor ig¬ 
norant of sale, the sale will be set 
aside.—West Rldgelawn Cemetery v. 
Jacobs, 156 A. 673, 108 X.J.Bq. 513. 
78. N.D.—^Warren v. Stinson, 70 N. 

W. 279, 6 N.D. 293. 

80, Ark.—Carden v. Lane, 2 S.W. 
709, 48 Ark. 216, 8 Am.S.R. 228. 

23 C.J. p 680 note 18. 

81, Tex.—Chamblee v. Tarbox, 27 
Tex. 139, 84 Am.D. 614. 

88. Tex.—Gillette v. Davis, Civ. 

App., 16 S.W.2d 1086. 

88, Pa.—^Taylor v. Bailey, 185 A. 
699, 828 Pa. 278. 

84- N.J.— C. & D. Building Corpo¬ 
ration V. Griflithes, 167 A. 187, 109 
N.J.Eq. 819. 

28 C.J. p 680 note 20 [a]. 
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larities which are cured by the delivery of the sher¬ 
iffs deed are not thereafter a ground in connection 
with inadequacy of price and, although it is not 
necessary to show affirmatively that the ground re¬ 
lied on in connection with the inadequacy of price 
occasioned the inadequacy, as such natural connec¬ 
tion may be presumed,®® yet where the irregularity, 
or alleged irregularity, did not conduce to the in¬ 
adequacy in price, the sale will not be set aside.®^ 

Particular circumstances. Gross inadequacy of 
price may furnish sufficient grounds for setting 
aside the sale where it is connected with some ir¬ 
regularity on the part of the officer conducting the 
sale;®® a mistake,®® including a mistake or misap¬ 
prehension which prevents the parties from attend¬ 
ing the sale whereby the property was sacrificed;®® 
the sudden illness of an attorney for a party which 
prevented him from attending the sale and bid¬ 
ding fraud;®® the absence of, or error in, the 
notice of sale;®® inadequacy of, or errors in, de¬ 
scription of the property to be sold;®^ a sale in 
gross of property which should be sold in parcels;®® 
irregularity as to the time of sale;®® a defective 
return ;®'^ the lack of a basis for, or defects in, the 
writ under which the sale was made;®® irregulari¬ 
ties in the issuance of the execution;®® or failure 
to serve a copy of the execution on the judgment 
debtor.^ 


§ 235. Advance on Bid 

8om« authorltlM are oppoeed to the opening of on 
execution eeie mereiy becauee of an offer of a higher 
bid, although It hae been held that the matter la within 
the eourt'e discretion. 

According to some authorities, an execution sale 
should not be opened merely because of an offer of 
a higher bid,® although it has been held that, where 
a sale by the sheriff is in all respects fairly and le¬ 
gally made, and an o^er of an increased bid is made 
in case a resale is ordered, it is a matter of discre¬ 
tion with the court to which the offer is made wheth¬ 
er to accept it.® 

§ 236. Defenses by Purchaser 

As a general rule, only matters which go to negative 
the grounds urged as invalidating the sale may be as¬ 
serted In defense to setting it aside. 

There is authority for the proposition that an ex¬ 
ecution purchaser in defending an action to set the 
sale aside has only to show the judgment of a com¬ 
petent court and an execution authorizing the sale.^ 
It is no bar to such action that the purchaser, being 
the execution plaintiff and chargeable with notice 
of irregularities, offered to reconvey on payment of 
the debt,® or that there has been no offer to return 
the amount of the purchase money.® It is no de¬ 
fense that the person seeking to set aside the sale 
has sued the officer for trespass and has recovered 
a judgment against him.*^ Lack of title in plaintiff 


85. Po.—Media Title & Trust Co. v. 
Kelly. 39 A. 832, 185 Pa. 131, 64 
Am.S.R. 618. 

86. Tex.—McLean v. Smith, 112 S. 
W. 855, 60 Tex.Civ.App. 323. 

87. Tex.—Gregg v. First Nat. Bank, 
Com.App., 26 S.W.2d 179, revers¬ 
ing First Nat. Bank v. Browne, 
Civ.App.. 18 S.W.2d 772. 

23 C.J. p 680 note 16. 

88 . Arix.—Blasingame v. Wallace, 
261 P. 42, 32 Ariz. 680. 

Pa.—Wagener v. Tetter, 124 A. 487, 
280 Pa. 229. 

23 C.J. p 680 note 18. 

89. N.J.—Sapinsky v. Stout, 138 A. 
899, 101 N.J.Eq. 813. 

23 C.J. p 680 note 19. 

90. N.J.—C. & D. Building Corpora¬ 
tion V. Orlfflthes, 157 A. 137, 109 
N.J.Eq. 319—Sapinsky v. Stout, 
138 A. 899, 101 N.J.Eq. 813. 

Tex.—Gillette v. Davis, Civ.App., 16 

S.W.2d 1086. 

28 C.J. p 680 note 20. 

91. Pa.—^Hepburn v. Stein, 17 Pa. 
Dist. & Co. 101. 

98 . Tex.—^Marshall v. Marshall, Civ. 

App.. 160 S.W. 765. 

28 C.J. P 680 note 21. 


Duty of court 

Where property is attempted to be 
confiscated by legal process, courts 
should inquire with some care 
whether transaction constitutes an 
honest attempt to collect a debt, or 
results from a desire to use wrong¬ 
fully and oppressively the process 
of the court to obtain another’s prop¬ 
erty without adequate consideration. 
—Van Graafleland v. Wright, 228 S. 
W. 466, 286 Mo. 414. 

93. Ill.—Misener v. Glasbrenner, 77 
N.E. 467, 221 111. 384. 

23 C.J. p 681 note 22. 

Aaok of notice to judgment debtor 
Ark.—Wade v. Denis ton, 21 S.W.2d 
424, 180 Ark. 326. 

N.J.—^West Ridgelawn Cemetery v. 
Jacobs, 166 A. 673, 108 N.J.Eq. 613 
—Van Order v. Bailey, 146 A. 419, 
104 N.J.Eq. 586. 

Pa.—Wagener v. Tetter, 124 A. 487, 
280 Pa. 229. 

94 . Pa.—Gamble v. Clift Coal Co., 
17 Pa.Dist. & Co. 242. 

28 C.J. P 681 note 23. 

95. Iowa.—McCann v. McCann, 223 
N.W. 393, 207 Iowa 610. 

28 C.J. p 681 note 24. 
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98. Pa.—^Wagener v. Tetter, 124 A. 

487, 280 Pa. 229. 

23 C.J. p 681 note 25. 

97. Pa.—Ilgcnfritz v. Wants, 16 Pa. 
Dist. 63. 

98. Kan.—^Welr v. Travellers’ Ins. 
Co., 4 P. 267, 32 Kan. 326. 

23 C.J. p 681 note 27. 

99. Tex.—Selkirk v. Selkirk, Civ. 
App., 297 S.W. 678. 

1. Ill.—Barnes v. Freed, 173 N.E. 
796, 342 Ill. 73. 

а. N.C.—-Weir v. Weir, 146 S.E. 281, 
196 N.C. 268. 

23 C.J. p 671 note 28. 

3. Neb.—State Bank v. Green, 9 N. 
W. 36, 11 Neb. 303. 

4. Ind.—Frakes v. Brown, 2 Blackf. 
296. 

23 C.J. p 681 note 28. 

5. Ind.—Hamilton v. Burch, 28 Ind. 
233. 

23 C.J. p 681 note 29. 

б. La.—Gallagher v. Abadie, 26 La. 
Ann. 343. 

Tex.—Needham v. Cooney, Civ.App., 
173 S.W. 979. 

23 C.J. p 681 note 30. 

7. Ala.— Staunton v, Simmons, 20 
Ala. 248. 
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is no defense it is no de&nse that eoiiflplakiaiit’s 
right of hoxnestea,d had been terminated where no 
right of homestead was involved and the purchas¬ 
er cannot set up an outstanding title where the hold¬ 
er thereof, on being made a party, disclaims any ti¬ 
tle except that of a mere naked trustee.^^ 

Where land alleged to have been fraudulently 
conveyed by the debtor is levied on and sold, and 
afterward the grantee sues to set aside the execu¬ 
tion sale, the execution creditor may set up as a 
defense whatever he might have urged in a direct 
action to set aside the first sale as fraudulently 

§ 237. Proceedings to Open or Vacate 

An execution eele may be aet aalde on motion In the 
court which laaued the proceaa or In an Independent ac¬ 
tion In a court poaaeaalng equitable Jurladictlon. 

The procedure to set aside an execution sale is 
either by motion or by an independent action,i2 
there being a remedy either in the court which is¬ 
sued the process, or, in a proper case, by a bill in 
equity;!* but whether the one remedy or the other 
is available in a given case is a subject of some 
controversy,!^ as appears more fully infra §§ 238, 
239. Procedure which is not authorized by the law 
of the particular jurisdiction may not be resorted 
to for the purpose of attacking an execution sale.!* 

It has been held that matters which were, or 
could have been, urged as objections to the confir¬ 
mation of the sale cannot, after the sale is con¬ 
firmed, be made the ground of a motion or action to 
set aside the sale, where the order of confirmation is 


not vacated and there U no charge of fraud or 
lack of jurisdiction.!* 

The right to set the sale aside may be sold and 
conveyed by the execution debtor.!! 

§ 238. — By Motion 

a. In general 

b. Time for motion 

c. Parties to motion 

d. Notice of motion 

a. In General 

A motion or othor equivalent application In the orig¬ 
inal eauea le the uaual procedure followed to obtain the 
vacation of an execution tale. 

A proceeding to set aside a sale under execution 
may be, and generally should be, by motion, or oth¬ 
er equivalent application,!* tmless the character of 
the controversy is such that it cannot, in justice to 
all concerned, be determined on such an informal 
presentation,!* or some special facts are alleged 
which create jurisdiction in a court of equity** and 
render resort to equity necessary to give additional 
and complete relief.*! However, according to some 
authorities, objections which might have been urged 
by contesting the confirmation of the sale, see supra 
§ 237, or by a motion to quash the writ,** cannot 
be urged by mbtion to set aside the sale. 

The power of a court to vacate a sale made under 
its process is well settled ;** and, except to the ex¬ 
tent that it is otherwise provided by statute,*^ a mo¬ 
tion to set aside an execution sale may and should 
be made in the court from which the execution is- 


8. Ind.—^Fechheimer v. Washington, 
77 Ind. 366. 

23 C.J. p 682 note 35. 

9. Ill.—Karle v. Schlick, 99 N.E. 
616, 256 Ill. 373. 

10. Tex.—Strickland v. Hardwicke, 
22 aw. 641, 3 Tex.Civ.App. 326. 

11. JjBL —Fischer v. Moore, 12 Hob. 
96. 

la. Mont.—State v. District Court 
of Tenth Judicial Dlst. in and for 
Fergus County, 240 P. 667, 670, 74 
Mont. 366, citing Cocpiis Jngls. 

13. Ala.—Bonner v. Liockhart, 181 
So. 767, 236 Ala. 171. 

14. Mont.—State v. District Court 

of Tenth Judicial Diet, in and for 
Fergus County, 240 P. 667, 74 

Mont. 966. 

13. Qa.—McNair v. Maxwell Bros., 
11 S.E.2d 716, 68 Ga.App. 639. 

la Neb.—Selleck v. Miller, 264 N. 
W. 754, 130 Neb. 306. 

23 C.J. p 682 notes 39, 43. 


17. Tex.—Strickland v. Hardwicke, 
13 S.W. 973. 77 Tex. 196. 

la Cal.—Mitchell v. Alpha Hard¬ 
ware St Supply Co.. 46 P.2d 442, 7 
Cal.App.2d 62—Colver v. W. B. 
Scarborough Co., 238 P. 1104, 1105, 
73 Cal.App. 441, citing Oovpns Jn- 
zls. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 672, 74 
Mont. 366, citing Corpus Juris. 

N.C.—Abernethy Land St Finance Co. 
V. First Security Trust Co., 196 S. 
E. 340. 218 N.a 369—Weir v. Weir, 
146 S.E. 281, 196 N.C. 268. 

Pa.—Hettler v. Shephard, 191 A. 681, 
326 Pa. 166—Meskunas v. Pusku- 
nigis, 33 Pa.Dist. St Co. 124, 40 
Lack.Jur. 77, 63 York 48—pederal 
Deposit Ins. Corporation v. King, 
30 bel.Co. 634. » 

23 C.J. p 682 note 41. 

Wlioro BO squitisB of third psrso&s 
have l&tsrvssMd 

Cal.—Haiscli v. Hall, 266 P. 1080, 90 
Cal.App. 647. 


OoBSOlidatioB 

Several motions to set aside a sale 
for different causes may be consoli¬ 
dated.—Harris v. Vanarsdall, 3 Ky. 
Op. 166. 

19. Mont.—State v. District Court 
of Tenth Judicial Dist. in and fbr 
Fergus County, 240 P. 667. 672, 74 
Mont. 866, citing Corpus Juris. 

23 C.J. p 682 note 42. 
sa Cal.—Colver v. W. B. Scar¬ 
borough Co., 238 P. 1104, 73 Cat 
App. 441. 

Bill in equity to set aside sale see 
infra S 239. 

31. Fla.—Strong v. Tedder, 196 So. 
829, 143 Fla. 473. 

88. Or.—^Lcinenweber v. Brown, 84 
P. 476, 38 P. 4, 24 Or. 648. 

88. N.C.—^Abernethy Land & Fi¬ 
nance Co. V. First Security Trust 
. Co., 196 S.E. 840, 218 N.C. 869. 

23 C.J. p 682 note 47. 

94. Pa.—Sylvester v. Dewitts 31 
Co. 225. 

28 C.J. p 688 note 49 Cb], 
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sued^fi and in the original cause.^® 

Application and proof. In the absence of a stat¬ 
ute or a rule of court requiring it, no formal ap¬ 
plication in writing is necessary,27 nor must there 
be the technical precision required in more formal 
proceedings.28 However, an affidavit setting forth 
the grounds for setting aside the sale, without any 
application or motion, is ordinarily not sufficient.22 
The motion or other application must state clear¬ 
ly and fully the grounds on which the application is 
made,*® and it must be supported by affidavits or 
other proof as to matters outside the record but 


fraud need not be alleged where the motion is based 
on other distinct grounds.*^ 

A failure to prove immaterial or unnecessary al¬ 
legations as alleged is not fatal and it is not nec¬ 
essary for the moving party to offer evidence on the 
question of ownership.** 

b. Time for Motion 

Generally a motion or other almllar application to aet 
aalde an execution tale must be made promptly and 
without unreaeonable delay, but there la no univeraal 
rule fixing the period of time within which the applica¬ 
tion may and muat be made. 


86. Pla.—Strong: v. Tedder, 196 So. i 
829. 143 Fla. 473. I 

Ill.—Diets V. Hagrler. 141 N.E. 194, | 
809 Ill. 381. 

Mo.—State ex rel. Ford v. Hogan, 27 
S.W.2d 21. 324 Mo. 1130. 

23 C.J. p 682 note 48. 

Betani of exeontloa 

The fact that the execution under 
which the sale was made has not 
been returned to the court from 
where It was issued is no objection 
to the entertainment of a motion to 
set aside the sale.—Lee v. Davis, 16 
Ala. 516. 

SMo lUkdar asaoutloas from two 
ooaxts 

Although a statute provides that 
a motion to set aside an execution 
sale must be made in the court 
whence the execution Issues, yet 
where a sale was made under an exe¬ 
cution from a circuit court, and also 
an execution from the court of ap¬ 
peals, the circuit court has Jurisdic¬ 
tion of a motion to set aside the 
sale.—Bach v. Whittaker, 60 S.W. 
410, 109 Ky. 612, 22 Ky.U 1226. 

86. Cal.—Colver v. W. B. Scarbor¬ 
ough, 288 P. 1104, 73 Cal.App. 441. 

Mo.—State ex rel. Ford v. Hogan, 27 
S.W.2d 21, 324 Mo. 1130. 

N.C.—Abernethy Land & Finance Co. 
v. First Security Trust Co., 196 
S.E. 340, 213 N.C. 369—Weir v 

Fowler, 145 S.E. 283, m N.C. 270. 
^itls of oxlglaal aotloa should be 
retained In the motion.—Williams v. 
Dunn, 79 S.E. 512, 163 N.C. 206—23 
C.J. p 6*85 note 86. 

87. Kan.—White-Crow V. White- 
Wing, 3 Kan. 276. 

▼•itfloation 

Motion to set aside execution sale 
need not be verified.—State ex rel. 
Ford V. Hogan, 27 S.W.2d 21, 324 Mo. 
1130. 

88 . Ala.—Danforth v. Burchfield, 78 
So. 904, 201 Ala. 5*50. 

88 . Del.—Penn Mut. L. Ins. Co. v. 

Walton, 40 A. 1124, 15 Del. 328. 

23 C.J. p 685 note 81. 

80.' Minn.—Cunningham v, Water- 

33 C. J.S.-32 


Power Sandstone Co., 77 N.W. 187, 

74 Minn. 282. 

23 C.J. p 685 note 82. 

Facts must be averred 
Pa.—'Federal Deposit Ins. Corpora¬ 
tion v. King. 30 Del.Co. 534. 

Statement of mere oonelvstons is 
not sufficient.—Morton Gas Engine 
Co. v. California Seeded Raisin Co., 
141 P. 392, 24 Cal.App. 362—23 C.J. 
p 685 note 83. 

Where irregtilaKlty Is relisd on, the 

nature of the irregularity must be 
stated.—Lane v. White, 14 Wis. 585. 

Amendmsat of the motion may he 
permitted in the discretion of the 
court.—Mowbray Pearson Co. v. Per- 
shall. 159 P. 682, 92 Wash. 516. 

31. Pa.—Armstrong: County Trust 

Co. v. Boozer, 65 A. 6*619, 216 Pa. 

242. 

Bx parte aAdavits may be used in 
support of the motion.—^Danforth v. 
Burchfield, 78 So. 904. 201 Ala. 550. 

Mere ma king of tender of pay¬ 
ment of the original Judgment and 
costs cannot take the place of proof 
to sustain the allegations of a mo¬ 
tion attacking a sherilf's sale.— 
Mentzer v. Miller, 54 P.2d 1038, 176 
Okl. 1 

Burden of proof 

Where officer's return shows pub¬ 
lication of notice of execution sale 
of realty in newspaper in county 
where lands are situated, burden is 
on attacking party to show irregu¬ 
larity of sale in matter of publica¬ 
tion.—Burton v. Mee, 4 P.2d 33, 152 
Okl. 220. 

Proof required to overoome prssiunp- 
tion 

The presumption that the sale 
was made in good faith stands un¬ 
less overthrown by clear and satis¬ 
factory evidence of fraud or unfair 
means.—Cary for Use of v. Tychoni- 
cavice, 61 York Leg.Rec., Pa., 98. 

Oral tostlmonj is competent to 
prove the manner and character of 
the levy.—Brown v. Vaughan, 42 S. 

I W.2d 558, 184 Ark. 864. 

I Xaterlallty of evldenoe 
) Evidence as to vnlue of oil and 
gas rights sold under execution was 
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immaterial on motion to set aside 
execution sale, where Judgment debt¬ 
or 'did not own gas rights.—Pox v. 
Curry, 29 P.2d 663, 96 Mont. 212. 
Bnfiloioniojr of ovidsBoe 

(1) Affidavit filed by plalnlifr stat¬ 
ing that defendant, against whom 
plaintiff recovered second Judgment 
in action on note secured by mort¬ 
gage. had quitclaimed her interest 
in mortgaged realty to her counsel 
and others did not justify order de¬ 
nying defendant's motion to set aside 
execution and sale under prior Judg¬ 
ment on ground that defendant was 
no longer a party aggrieved, where 
quitclaim was made after plaintiff 
had forced sale under execution, and 
sale was made to defendant's own 
counsel, so that the circumstances 
themselves indicated equity in realty 
In defendant.—First-Trust Joint 
Stock l^and Bank of Chicago v. Mer¬ 
edith. 64 P.2d 977. 19 Cal.App.2d l0.3. 

(2) Evidence held to sustain find¬ 
ing as to fair market value of prop¬ 
erty.—Miners Nat. Bank of Wilkes- 
Barre V. Bowman, 6 A.2d 286, 334 Pa. 
534. 

(3) Evidence by six disinterested 
witnesses that mining stock had only 
nominal value at the time of execu¬ 
tion sale, and that the price bid was 
reasonable, warranted refusal to .set 
aside the sale on motion.—Smith v. 
Arizona Engineering Co.. 193 F. 303, 
21 Ariz. 624. 

(4) Even though there is no direct 
evidence of an agreement to prevent 
competitive bidding, there may be 
facts from which an inference that 
such agreement was made can fairly 
be drawn.—^SVnton v. Joki, 144 A. 
136, 294 Pa. 309. 

(5) Evidence held insufficient to 
support a charge of conspiracy.— 
Cary for Use of v. Tychonicavlce. 
51 York Leg.Rec., Pa., 98. 

38. Iowa.—Ritter v. Henshaw, 7 

Iowa 97. 

33. Ala.—^Danforth v. Burchfield, 78 

So. 904, 201 Ala. 550. 

86 . Ala.—Danforth v. Burchfield, su¬ 
pra. 

23 C.J. p 685 note 89. 
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Except to the extent that the time is fixed by 
statute,the time within which a motion or other 
similar application to set aside an execution sale 
must be made is governed by the general rule that 
there must be promptness of action and no delay 
which is unnecessary or unreasonable, or which is 
not clearly and satisfactorily explained.®® Tardy 
applications for relief are not looked on with fa¬ 
vor,®^ especially where the rights of innocent per¬ 
sons have intervened.®® However, where the sale 
is void, there is no limit to the time to move.®® 

During or before return term of writ. In some 
states the rule obtains that the motion may and 
must be made during or before the return term of 
the writ under which the sale was made.^® 

Before or after delivery of deed. In some juris¬ 
dictions the motion may be made after the sheriff's 
deed is delivered,^! at least if it is delivered before 
the return of the writ or the expiration of the re¬ 
turn term,®® or where the purchaser's misconduct is 
the cause for setting aside the sale.®® In other ju¬ 
risdictions, however, a motion or other application 
in the original action to set aside the sale is in time 
when made before the sheriff's deed is delivered for 
the purpose of recording, even though after the ac¬ 


knowledgment of the deed,®® but, in the absence of 
fraud®® or want of authority to make the sale,®® 
is too late when made after the delivery of the deed 
for recording,®*^ it being a rule in such jurisdictions, 
as stated infra § 239 a, that, after a sheriff’s deed 
to land has been executed and delivered, the sale can 
be impeached, if at all, only in a court of equity, un¬ 
less there was no judgment or execution, or the 
court had no jurisdiction to render the judgment. 

Before redemption or expiration of time for re^ 
demption. According to some authorities, a motion 
or similar application to set aside an execution sale 
may®® and must®® be made before the time for re¬ 
demption from the sale has expired. The sale can¬ 
not be vacated after a redemption therefrom has 
been made by the debtor.®® 

Terms imposed. The view has been taken that 
the sale may be vacated on the motion of defendant 
in execution, even though he has been guilty of 
great laches, where such terms are imposed as to 
punish him for his laches and afford full indemnity 
to the purchaser.®! 

c. Parties to Motion 

The proper and neceaeary parties to a motion to set 
aside an execution sale Include all interested persons. 


85. Pa.—O’Hare v. Marateok, 13 Pa. 
Diet. & Co. 516. 2*7 Sch.L.H. S29. 

23 C.J. p 683 note 51 [a], 

30. Ala.—^Jones v. Spear, 8'5 So. 472, 
204 Ala. 402. 

N.D.—^Plnch, Van Slyck & McCon- 
vllle V. Jackson, 220 N.W. 130, 57 
N.D. 17. 

Pa.—Hettler v. Shephard, 191 A. 581, 
'326 Pa. 165—^IiMrst Nat. Bank v. 
Mount, 1 A.2d 547, 132 Pa.Super. 
518. 

23 C.J. p 683 note 52. 

Motlmui held timely 

Okl.—Miller v. Gray Eagrle Oil & 
Gas Co., 23 P.2d 657, 164 Okl. 259. 

23 C.J. p 683 note 52 [a]. 

▲ppllcatlomi held too laite 

Ala.—^Jones v. Spear, i85 So. 472, 204 
Ala. 402. 

N.D.—Pinch, Van Slyck St McCon- 
ville V. Jackson, 220 N.W. 130, 57 
N.D. 17. 

Pa.—Penn State Building: & Loan 
As8*n Y. Buchwald, 48 Dauph.Co. 
77. 

23 C.J. p 683 note 52 [b]. 

37. Mo.—Sheppard v. Enright, 188 
S.W. 186. 

aa Mo.—^Sheppard v. Enright, su¬ 
pra. 

3S. Wash.—^Brooks v. Lewis, 60 P. 
121, 22 Wash. 192. 

40. Mo.—City of St. Louis v. Mil¬ 
ler. 82 S.W.2d 679, 8'86 Mo. 1122, 
certiorari denied Evans v. Mis¬ 
souri State Life las. Co., 66 S. 


Ct. 123, 296 U.S. 607, 80 L.Ed. 430, 
rehearing denied 56 S.Ct. 168, 29-6 
U.S. 662, 80 L.Ed. 472—State ex 
rel. Banner Loan Co. v. Landwehr, 
•27 S.W.2d 26, 3’24 Mo. 1142—State 
ex rel. Ford v. Hogan, 27 S.W.2d 
21, 324 Mo. 1130. 

23 C.J. p 683 note 56. 

41. Kan.—^Duncan v. Benton & Hop¬ 
kins Inv. Co., 172 P. 522, 102 Kan. 
725. 

N.J.—Campbell v. Gardner, 11 N.J. 
Eq. 423, 69 Am.D. 698. 

49. Mo.—City of St. Louis v. Mil¬ 
ler, 82 S.W.2d 67<9, 396 Mo. 1122, 
certiorari denied Evans v. Missou¬ 
ri State Life Ins. Co., 56 S.Ct. 123, 
296 U.S. 607, 80 L.Ed. 430, rehear¬ 
ing denied 56 S.Ct. 168, 296 U.S. 
662, 80 L.Ed. 472. 

2'3 C.J. p 684 note 69. 

4a Ohio.—Hurst v. Fisher, 60 N.E 
626, 64 Ohio St. 630. 

44, Pa.—Home Owners’ Loan Cor¬ 
poration v. Edwards, '1'98 A, 123, 
329 Pa. 529—Knox v. Noggle, 19-6 
A. 18, 328 Pa. 302—Warren Pearl 
Works v. Rappaport, 164 A. 587, 
303 Pa. 236. 

4a Pa.—Knox v. Noggle, 194 A. 18, 
328 Pa. 302—First Nat. Bank v. 
Mount, 1 A.2d 647, 132 Pa.Super. 
518—New Tripoli Nat Bank v. 
Greenawalt, 8'8 Berks Co.L.J. 1. 

46. Pa.—^Knox V. Noggle, ISe A. 18, 
828 Pa. 802—Maori v. Misiti, 20 
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Ba.Dlst. St Co. 419, 20 Dauph.Co. 
343—New Tripoli Nat. Bank v. 
Greenawalt, 33 Berks Co.L.J. 1. 

47. Pa.—Home Owners’ Xjoan Cor¬ 
poration V. Edwards, 198 A. 133, 
329 Pa. 629—^Knox v. Noggle, 194 
A. 18, 328 Pa. 302—First Nat. Bank 
v. Mount, 1 A.2d 647, 132 Pa.Super. 
618—Tonge v. Radford, 164 A. 814, 
103 Pa.Super. 131—Meskunas v. 
Puskunigis, 33 Pa.DiHt. & Co. 124, 
40 Lack.Jur. 77, 53 York Leg.Rec. 
43—New Tripoli Nat. Bank v. 
Greenawalt, 33 Berks Co.L.J. 148— 
New Tripoli Nat. Bank v. Green¬ 
awalt, 33 Berks Co.L.J. 1—^Penn 
State Building A Loan Ass’n v. 
Buchwald, 48 Dauph.Co. 77—Mes- 
kunas v. Puskunigis, 40 Lack.Jur. 
2*9—Soult v. May. 23 West.Co.L.J. 
1 . 

48. Ill.—^AllJs-Chalmcrs Mfg. Co. v. 
Hays, 171 N.E. 178, 339 Ill. 230. 

49. Ill.—^Dlets V. Hagler, 141 N.E. 
194, 309 111. 381. 

23 C.J. p 684 note 62. 

5<k Or.—Brand v. Baker, 71 P. 32 0» 
42 Or. 426. 

28 C.J. p 444 note 63. 

51. N.Y.—Chapman v. Boetcher, 27 
Hun 606, appeal dismissed ' 90 N. 
Y. 692. 

Imposing conditions generally see in¬ 
fra f 240. 
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A motion to set asid^ an execution sale may be 
made by,52 and only by,5* a person who, according 
to the rules stated supra §§ 227, 228, is entitled to 
question the validity of the sale. 

All persons who have an interest in the sale or 
who will be prejudiced by setting it aside should be 
made defendants to the motion.®^ If the creditor 
moves, the debtor is a necessary party.®® The pur¬ 
chaser is generally a necessary party,®® unless he 
has transferred all his interest,®7 in which case the 
assignee is a necessary party.®® The joinder of 
the execution debtor with his assignee, where he 
has assigned his entire interest to a stranger, is 
not fatal.®® 

d. Notice of Motion 

Notice of a motion to aet aside an execution sale 
must be given to all known Interested persons unless 
it Is waived. 

The court cannot entertain a motion to set aside 
a sale under execution if notice is not given to all 
the parties interested,®® unless such notice is waived 
by appearance®! or by failure to object at the prop¬ 
er time.®® Thus notice should be given to plaintiff 
in execution, since the vacation of the sale will de¬ 
prive him of his right to the proceeds thereof;®® 
to defendant in execution, since the vacation of the 
sale deprives him of the benefit of the satisfaction 
of the judgment entered a$ a result of the sale;®® 


and to the purchaser at the sale, since a vacation of 
the sale would deprive him of the benefits of his 
purchase.®® An unknown transferee or assignee of 
corporate stock is not entitled to notice;®® and a 
party who appears and resists the motion cannot 
complain that notice was not given to other par¬ 
ties.®*! 

Where no particular form of notice is prescribed 
by statute, a notice ^nay be timely and sufficient al¬ 
though it fails to fix the day of the hearing of the 
motion.®® 

§ 239. -By Action 

a. In general 

b. Conditions precedent 

c. Time to sue, limitations, and laches 

d. Parties 

e. Pleading 

f. Evidence 

a. In General 

A bill In equity to set aelde an execution sale may 
be maintained where a proper ground for equity Juris¬ 
diction exists and the remedy at law Is Inadequate. 

As a general rule a bill in equity to set aside an 
execution sale does not lie where the remedy at law 
by motion is adequate,®® as where the only grounds 
are irregularities in the writ or in the proceedings 
of the officer in executing the writ.!® 


BO. Bzoeatora of doooaaod Jadgusat 
orodttor 

>r.C.—Weir V. Weir, 14-5 S.E. 281, 196 
N.C. 268. 

Purohaaor at foroolosuro aalo 

Mo.—City of St. Louis v. Miller, 82 
S.W.2d 579, 336 Mo. 1122 , cer¬ 

tiorari denied Evans v. Missouri 
State Life Ins. Co., 56 S.Ct. 123, 
296 U.S. 607, SO L Ed. 430, rehear¬ 
ing denied 5*6 S.Ct. 1 - 68 , 296 U.S. 
662. 80 L.Ed. 47*2. 

sa. Party IntarMtod la aotSoa ox 
otaarwlao alfaotad thoroby 

Okl.—Mideke Supply Co. v. Ryan 
Cotton Oil Co., 271 P. 1022 , 133 
Okl. 220. 

64. Mo.—City of St. Louis v. Miller, 
82 S.W.2d 579, 581. 336 Mo. 1122. 
quoting Ooxpas Juris, and certiora¬ 
ri denied Evans v. Missouri State 
Life Ins. Co., 54 S.Ct. 123, 296 U. 
S. 607, 80 L.Ed. 430, rehearing de¬ 
nied 66 S.Ct. 16 < 8 , 296 U.S. 662, 80 
L.Ed. 472. 

23 C.J. p 684 note 66 . 

66 . Ky.—Chambers v. Hays, 6 B. 
'Mon. 115. 

66 « La.—^Mulling v. Jones, 97 So. 
20'2, 1-58 La. 1091. 

28 C.J. p 684 note 68 . 


57. Wash.—^Bank v. Doherty, 79 P. 

486. 37 Wash. 32. 

'23 C.J. p 684 note 69. 

68 . N.T.—Ceburre v. Pearson, 60 N. 

Y.S. 112, 27 App.Dlv. 621. 

23 C.J p 684 note 70. 

59. Mo.—State v. Yancy, 61 Mo. 397. 
ea Fla.—Strong v. Tedder, 196 So. 
829, 143 Fla. 473. 

Mo.—State ex rel. Banner Loan Co. 
V. Landwehr, 27 S.W.2d 26. 324 
Mo. 1112 —State ex rel. Ford v. 
Hogan, 27 S.W.2d 21, 324 Mo. 1130. 
Ohio.—Sullins v. Burry, 177 N.E. 378, 
37'9, 39 Ohio App. 556, quoting Ck>r- 
pns Juxis. 

23 C.J. p 6'84 note 72. 

61. Mo.—State ex rel. Banner Loan 
Co. V. Landwehr. 27 S.W.‘2d 25, 324 
Mo. 1142 —State ex rel. Ford v. 
Hogan. 27 S.W.2d 21, 324 Mo. 1130. 
Ohio.—Sullins V. Burry, 177 N.E. 878, 
379, 39 Ohio App. 554, quoting Oor- 
paa Juris. 

23 C.J. p 684 note 73. 

68 . Mo.—State ex rel. Banner Loan 
Co. V. Landwehr, 27 S.W.2d 25, 
'324 Mo. 1142—State ex pel. JFord v. 
Hogan. 27 S.W.2d 21, 324 Mo. 1130. 
Ohio.—Sullins v. Burry, 177 N.E. 378, 
379, 39 Ohio App. 656, quoting Oor- 
png Jtuis. 

28 C.J. p 68'5 note 74. 
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63. Tex.—Good v. Coombs, 28 Tex. 
34. 

23 C.J. p 685 note 75. 

64L III.—McCormick v. Wheeler, 36 
III. 114, 85 Am.D. 388. 

23 C.J. p 645 note 76. 

65. Ohio.—Sullins v. Burry, 177 N. 
E. 378, 379, 39 Ohio App. 556, 

quoting Corpus juris. 

23 C.J. p 685 note 77. 

66 L Mo.—State ex rel. Banner Loan 
Co. V. Landwehr. 27 S.W.2d 25. 
324 Mo. 1142—State ex rel. Ford 
V. Hogan. 27 S.W.2d 21, 324 Mo. 
1130. 

67. Mo.—State ex rel. Banner Loan 
Co. v. Landwehr. 27 S.W.2d 25, 27, 
324 Mo. 114'2, citing Corpus JUris 
—State ex pel. Ford v. Hogan, 27 
S.W.2d 21, 25. 324 Mo. 1130, cit¬ 
ing Corpus Juris. 

23 C.J. p 686 note 78. 

68 « Tex.—Campbell v. Richards, Civ. 
App., 233 S.W. 632. 

09. N.C.—Aberncthy Land & Fi¬ 
nance Co. V. First Security Trust 
Co., 196 S.E. 340. 213 N.C. 369. 

23 C.J. p 68*0 note 92. 

7a N.C.—Perkins v. Bullinger, 2 N. 
C. 367. 

23 C.J. p 685 note 93. 
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A bill in equity, however, may be maintained for 
this purpose where proper grounds for equity ju¬ 
risdiction exist,^^ and where the remedy-at law by 
motion to vacate the sale,*^^ or by ejectment or de¬ 
fense thereto,is inadequate. Thus a bill in eq¬ 
uity is the proper remedy where the questions in¬ 
volved are such that they cannot be as satisfactorily 
investigated on the hearing of the motion as on the 
trial of a suit in equity, as in cases where it may be 
necessary to excuse long delay in attacking the sale, 
or where there may be one who may possibly claim 
to be an innocent purchaser or where the pur¬ 
chaser has rightfully paid out considerable sums 
which should be refunded or secured to him if the 
sale is vacated;*^® or where the property has been 
conveyed by the purchaser at the sale to a third per¬ 
son or where the purchaser is not a party to the 
action or after the time for a motion has ex¬ 
pired.'^* 

Before or after execution of deed. While, as 
shown supra § 238 b, there are decisions authoriz¬ 
ing a motion to set aside the sale after the execu¬ 
tion of a sheriff’s deed; it is generally held that eq¬ 
uity has exclusive^® jurisdiction of a bill to set aside 
a sale where the sale has been followed by a deed 
from the sheriff, since a court of law is incompe¬ 
tent to decree the cancellation of such deed and 
thus remove the cloud it casts on the title,®® unless 
there was no judgment or execution, or the court 


had no jurisdiction to render the judgmental It 
has been held that a suit in equity does not lie un^ 
less a sheriff’s deed has been executed,®® although 
under the facts of the particular case the interposi¬ 
tion of equity may be warranted before the deed has 
been delivered.®® 

Fraud, accident, or mistake. Equity has juris¬ 
diction of a bill to set aside a sheriff’s sale in case 
of fraud, accident, or mistake resulting to the preju¬ 
dice of complainant.®^ However, the jurisdiction 
of equity in this class of cases is not exclusive, but 
is concurrent with that of courts of law.®® 

Cross comphint. The sale may be set aside on a 
cross complaint in a suit for the land.®® 

Venue. A suit to vacate an execution sale of 
land is properly brought in the county wherein the 
purchaser resides and the land is situated.®^ 

b. Conditions Precedent 

Ordinarily a tender of the amount necessary to re¬ 
imburse the purchaser is a condition precedent to the 
setting aside of an execution sale. 

Although there is authority to the effect that a 
tender of the purchase price is not necessary as a 
condition precedent to having the sale set aside,®® 
as a general rule, since he who asks equity must do 
equity, a debtor seeking to set aside a sale for ir¬ 
regularities, where fraud is not charged, can only 
have such sale vacated, according to the decisions, 
on tendering the purchase money®® or tendering the 


71. Ala.—Dunn v. Ponceler, 198 So. 
723, 239 Ala. 63—Dunn v. Ponceler, 
178 So. 40, 235 Ala. 269. 

Ariz.—Drasroon Marble & Minins: Co. 

V. McNeish, 235 P. 401, 405, 28 
Ariz. 96. citins: Corpua Jazla. 

Fla.—Strong: v. Tedder, 196 So. 829, 
143 Fla. 473. 

Ill.—Barnes v. Freed, 173 N.E. 795, 
342 Ill. 73. 

23 C.J. p 686 note 94. 

72. Ala.—^Dunn v. Ponceler, 178 So. 
40, 235 Ala. 269. 

28 C.J. p 686 note 95. 

78. Ala.—Dunn v. Ponceler, supra. 
Mo.—Pocoke V. Peterson, 165 S.W, 
1017, 26>6 Mo. 601. 

74b N.D.—Warren v. Stinson, 70 N. 

W. 279, 6 N.D. 293. 

23 C.J. p 686 note 97. 

75. Ala.—^Anniston Pipe Works v. 
Williams, 14 So. Ill, 106 Ala. 824, 
•64 Am-S.R. 51. 

Fla.—Stronff v. Tedder, 196 So. 829, 
143 Fla. 473. 

76. Ill.—Jenkins v. Merriweather, 
109 Ill. 647. 

23 €.J. p 686 note 99. 

77. 111.—^Day v. Graham, 6 Ill. 436. 
S.D.—•McCarthy v. Speed, 94 N.W. 

411, 16 S.D. 684), 


78. Mo.—Force v. Van Patton, 60 S. 
W. 906, 149 Mo. 449. 

23 C.J. p 686 note 2. 

79. Fla.—Strong: v. Tedder, 196 So. 
829, 831, 143 Fla. 473, quotlngr Cor¬ 
pus Juris. 

23 C.J. p 686 note 5. 

Zn Xissouri the rule, of the text 
does not obtain.—City of St. Louis 
V. Miller, 82 S.W.2d 579. 580, 336 
Mo. 1122, certiorari denied Evans v. 
Missouri State Life Ins. Co., 56 S.Ct. 
123, 296 U.S. 607, 80 L.Ed. 430, re¬ 
hearing: denied 56 S.Ct. 168, 296 U.S. 
662, 80 L.Ed. 472. 

aa Ala.—Dunn v. Ponceler, 178 So. 
40. 235 Ala. 269. 

Pa.—New Tripoli Nat. Bank v. 

Oreenawalt, 33 Berks Co.L.J. 148. 
23 C.J. p 686 note 5. 

Cancellation of sherifTs deed see in¬ 
fra S 279. 

81. Fla.—Strong v. Tedder, 196 So. 
829, 831, 143 Fla. 473, quoting Oor. 
pus Juris- 

Ill.—Jenkins v. McMillan, 8 N.E. 
192. 

88. N.J.—'Ludlam v. Pennsylvania 
Realty Co., 89 A. 998, 83 N.J.Bq. 
130. 

28 O. J. p 887 note 7. 

88. Ariz.—Dragoon Marble A Mining 
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Co. V. McNeish, 235 P. 401, 28 Ariz. 
96. 

84. U.S.—Foote v. Kansas City Life 
Ins. Co., C.C.A.Tex., 92 F.2d 744. 

Ala.—Dunn v. Ponceler, 178 So. 40, 
235 Ala. 269. 

Ariz.—^Dragoon Marble & Mining Co. 
V. McNeish. 23'6 P. 401, 405, 28 
Ariz. 96. citing Corpus Juris. 

Pa.—Meskunas v. Puskunigis, 40 
Lack Jur. 29. 

23 C.J. p 687 note 8. 

85. Ala.—Cowan v. Sapp, 74 Ala. 
44. 

23 C.J. p 687 note 10. 

86. Ind.—Gilpin v. Wilson, 53 Ind. 
443. 

23 C.J. p 667 note 11. 

87. Ala.—Dunn v. Ponceler, 178 So. 
40. 235 Ala. 269. 

88. Ind.—Seller v. Lingerman, 24 
Ind. 264—Banks v. Bales, 16 Ind. 
423. 

88 . Ill.—Logar v. O'Brien. 171 N.E. 

629. 339 Ill. 628. 

33 C.J. p 687 note 15. 

Where sale Is set aside only as to 
osztala iBtsrest, the owner of such 
interest should tender that portion 
of the purchase price which cor¬ 
responds to his proportionate Inter- 
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amount of the debt,®® or making an offer of reim¬ 
bursement for at least the amount of the judgment 
with interest, the amount of taxes paid with inter¬ 
est, and improvements.®! 

A tender of the purchase price is not necessary to 
a setting aside of the sale on the ground of fraud, 
of which the purchaser had knowledge, and where 
he was not misled by any act or conduct on the part 
of the judgment debtor, to whom the sale results in 
no benefit;®® nor is such tender necessary where 
the debtor notified the purchaser before the sale 
that the judgment had been settled,®® or where the 
property is sold under a void judgment or execu¬ 
tion.®* A tender of the amount of the debt is not 
necessary where the holder of a security deed 
caused the land to be sold under execution without 
previously reconveying the property to the debtor 
by a quitclaim deed duly filed and recorded.®® 

Conditions imposed by the court when granting 
relief are considered infra § 240. 

c. Time to Sue, Limitations, and Laches 

A suit in equity to tet aside an execution may be 
barred by llmitationa or lachee. Strong equitable grounds 
are neceesary to warrant relief after the expiration of 
the period for redemption. 

A suit in equity to set aside an execution sale 
may®® or may not®*^ be barred by limitations. 

Although the suit is not barred by limitations, it 
may®® or may not®® be barred by laches. The suit 
must be brought within a reasonable time,! but it 


will not be barred if the delay, through lack of 
knowledge or otherwise, is excusable.® Where a 
party unnecessarily delays in seeking relief or al¬ 
lows the rights of third parties to intervene, the 
court will not grant him equitable relief after the 
time for his legal remedies has expired, except in 
the case of strong injustice as well as irregulari¬ 
ties.® 

Before or after expiration of redemption period. 
Ordinarily a suit to vacate and set aside a sale un¬ 
der execution is timely if it is brought within the 
redemption period;* and under some circumstances 
a court of equity may set aside a sale, even after 
the time for redemption has expired,® but it will not 
do so except on strong equitable grounds.® 

d. Parties 

General rules as to parties ordinarily apply In a suit 
to set aside an execution sale. 

General rules as to parties ordinarily are applica¬ 
ble in suits to set aside an execution sale.^ All per¬ 
sons having a legal or beneficial interest in proper¬ 
ty sold under execution, or whose interests are prej¬ 
udicially affected by its sale, should be made par¬ 
ties to a bill to set aside the sale,® as should all par¬ 
ties of record in the original action,® and in some 
jurisdictions it has been held that all persons hold¬ 
ing under such parties should likewise be made par¬ 
ties.!® However, where only the purchaser com¬ 
plains of a failure to make parties transferees from 
him of a portion of the land purchased, a decree 


est.—Moore v. Snowball, 82 S.W. 330, 
36 Tex.Civ.App. 495. 

90, Ga.—Woodward v. La Porte, 184 
S.E. 280, 181 Ga. 731. 

91. Ill—Mutual Ben. Life Ina. Co. 

V. Lyons, 20 N.E.2d 784. 371 Ill. 
341. 

98. Mo.—Guinan v. Donnell, 98 S. 

W. 478, 201 Mo. 173. 

23 C.J. p 688 note 17. 

98« Tex.—Marshall v. Marshall, Civ. 
App., 150 S.W. 755. 

94. Ill.—Cox V. Spurerln, 71 N.E. 
456, 210 Ill. 3'98. 

95. Ga.—Coates v. Jones, 82 S.E. 
649, 142 Ga. 237. 

23 C.J. p 687 note 14. 

96. La.—Morris v. Foster, 189 So. 
601, 192 La. 996—Murray v. Har¬ 
dee, App., 189 So. 376. 

£3 C.J. p 688 note 23 [d]. 

97. Ala.—^Dunn v. Ponceler, 193 So. 
723, 239 Ala. 53. 

La.—Keller v. Summers, App., 1'59 
So. 198. 

99. Md.—Roberto v, Catino, 116 A. 
878, 140 Md. 88. 

Mich.—^Brown v. Harrison, 219 N.W. 
606, 242 Mich. 608. 


N.J.—Giordano v. Asbury Park & 
Ocean Grove Bank, 156 A. 779, 9 
N.J.Mlsc. 1008. 

23 C.J. p 688 note 23 [a]. 

99. Ala.—Dunn v. Ponceler, 193 So. 
723, 239 Ala. 53—Dunn v. Ponceler, 
178 So. 40. 235 Ala. 269. 

Mo.—Mahen v. Tavern Rock, 37 S.W. 

2d 562, .327 Mo. 391. 

23 C.J. p 688 note 23 [b]. 

1. Ala.—Dunn v. Ponceler, 178 So. 

40, 235 Ala. 269. 

23 C.J. p 688 note 23. 

However, the position has been 
taken that where there Is an ap¬ 
plicable statute of limitation a par¬ 
ty has the entire statutory period 
in which to sue. 

Ky.—Myers v. Sanders, 7 Dana 506. 
S.C.—Bradley v. McBride, 9 S.C.Eq. 
202 . 

9. Tex.—-Moore v. Miller, Civ.App., 
166 S.W. 673. 

23 C.J. p 688 note 24. 

3. Ill.—Noyes v. True, 2S 111. 603. 
Tenn.— York v. Byars, 173 S.W. 435, 

131 Tenn. 38. 

4. N.D.—Michael v. Grady, 204 N.W. 
182, 63 N.D. 740. 
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5. Utah.—Youncr v. Schroeder, 37 P. 
252, 10 Utah 155, affirmed 16 S.Ct. 
512, 161 U.S. 334, 40 L.Ed. 721. 
Corpiu Juris cited In a case where 

the sale sought to be set aside was 
made in a mortgage foreclosure pro¬ 
ceeding.—Security Savings and Loan 
Ass'n V. Morgan, 20 N.E.2d 707, 709, 
106 Ind.App. 437. 

6. Ill.—'Mutual Ben. Life Ins. Co. v. 
Lyons. 20 N E 2d 784. 371 Ill. .341 
—Allls-Chalmers Mfg. Co. v. Hays, 
171 N.E. 178, 339 Ill. 230. 

33 C.J. p 686 note 3. 

7- Ill.—Burnham v. Roth, O'! N.E. 
472. 244 Ill. 344. 

8, Ind.—Stotsenburg v. Stotsenburg. 
75 Ind. 638. 

Ky.—Cassiday v. McDaniel, 8 B.Mon. 
519. 

9. Tex.—Cook v. Smith, Civ.App., 96 
S.W.2d 818, error dismissed. 

23 C.J. p 689 note 29. 

la N.Y.—Pardee v. Leltch, 6 Lans. 
303—Ceburre v. Pearson, 50 N.Y. 
S. 112. 
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vacating the sale may be valid as to him and with¬ 
out prejudice to the transferees.^^ Persons having 
no interest in the controversy are not necessary par- 
ties.l* 

The execution creditor has been held not to be a 
necessary defendant, i)ut there is authority to the 
contrary.!* 

The execution debtor is a proper, but not a nec¬ 
essary, party to a proceeding to set aside the sale 
on the ground that the property belongs to a third 
person,!® or to a suit to set aside the sale and de¬ 
termine the rights of the various judgment credi¬ 
tors, where he has no right of redemption in the 
premises and no legal interest to be protected or 
foreclosed.!® 

The sheriff has been held not a proper defend¬ 
ant ;!7 but a contrary view has also been taken.!® 

e. Pleading 

In a suit to aat aaide an execution sale the bill must 
state facta and circumstances disclosing an equitable 
cause of action. 

General rules of pleading usually apply in suits 
to set aside an execution sale.!® The bill, petition, 
or complaint must state facts and circumstances dis¬ 
closing an equitable cause of action.®® It must show 
the right of plaintiff to bring the suit,®! state spe¬ 
cifically the irregularity or fraud relied on as a 
ground for setting aside the sale,®® and show injury 
or prejudice therefrom.®® Thus a bill to set aside 
a sale on the ground that several parcels of land 
were sold en masse should allege what the land sold 


for and its value,®* and that it was susceptible of 
division, or that it might have been more advanta¬ 
geously sold in separate parcels,®® or that the pro¬ 
ceeds of the sale were less than they would have 
• been if the land had been sold in separate parcels ;®®^ 
but it need not aver that the petitioner did not de¬ 
sire or direct that the property be sold en masse,, 
since such direction, if griven, is a matter of defense 
which must be pleaded by the officer or purchaser ;®7 
and the view has been taken that, where the bill 
complains of the sale of disconnected tracts of real 
estate en masse, the burden of pleading is on re¬ 
spondent to show that there was not an offensive 
use of the right of execution.®® The property pur¬ 
chased need not be specifically described where its 
identity is fixed.®® 

If there has been long delay in bringing the ac¬ 
tion, a sufficient reason therefor must be alleged in 
the bill.®® If it is claimed that the purchaser had 
notice of the facts relied on, it should be so al¬ 
leged;®! and if plaintiff claims by deed delivered 
before the recovery of judgment on which the ex¬ 
ecution is based it must be alleged that the deed 
was duly recorded or that the execution purchaser 
had notice before the purchase.®® Alleging that the 
purchaser had obtained a deed imports that he paid 
the amount of his bid, and does not raise an issue 
as to whether the purchase was for a valuable con¬ 
sideration.®® 

The bill may be framed with a double aspect;®* 
and the allowance of an amendment is discretion¬ 
ary.®® 


11. Ala.—^Dunn v. Ponceler, 193 So. 
723. 239 Ala. 53. 

la. Ill.—-Burnham v. Roth. 91 N.E. 

472. 244 111. 344. 

23 C.J. p 689 note 31. 

13. Ga.—White-Diamond v. High¬ 
tower. >53 S.E. 1024. 126 Ga. 191. 
5 Ann.Cas. 260. 

14. Tex.—Good v. Coombs, 28 Tex. 
34. 

23 C.J. p S'SO note 33. 

15. Ill.—Farmers* Nat. Bank v. 
SperllniT. 113 Ill. 273. 

23 C.J. p 689 note 34. 

10L Ill.—Burnham v. Roth. 91 N.E. 
472. 244 111. 344. 

17. Ind.—Draper v. Vanhorn, 15 
Ind. 155. 

18L Ga.—Glddens v. Alexander. 56 
S.B. 1014. 127 Ga. 734. 

19. Ga.—Woodward v. La Porte. 
184 S.E. 280. 181 Ga. 731. 

90. Colo.—^Michell v. San Juan Min¬ 
ing Co.. 88 P.2d 149, 103 Colo. 16. 
Qa.—Woodward v. La Porte. 184 S. 
E. 280. 181 Ga. 781. 


La.—Markham v. Lacaze. 187 So. 

669. 192 La. 285. 

AUegatloiui hold anftoieBt 
Tex.—Selkirk v, Selkirk. Civ.App., 
297 S.W. 678. 

81. Idaho.—^Ryan v. Woodin, 76 P. 

261. 9 Idaho 625. 

23 C.J. p 689 note 38. 

88. Ala.—^Harris v. Stephenson, 41 
So. 1008, 147 Ala. 637. 

23 C.J. p 689 note 39. 

Fraud lu Mleetlou of appralMvs 

To authorise the court to set aside 
an execution sale on the ground of 
fraud in the selection of the apprais¬ 
ers the bill must allege that the in¬ 
correct valuation was procured by 
fraud.—Lawrence v. Edelen, 6 Bush, 
Ky.. 65. 

JUlegatioaa held sufloleat 

N.J.—Sapinsky v. Stout. 138 A. 899, 
101 N.J.Eq. 818. 

98. Ala.—^Dean v. Lusk, 8 So.2d 310, 
241 Ala. 619. 

28 C.J. p 689 note 40. 

04. Ill.— Robb v. Mead, 10 Ill. 171. 
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85. Ill.—Greenup v. Stoker. 12 Ill. 

24, 62 Am.D. 474. 

23 C.J. p 689 note 42. 

96k Cal.—Hudepohl v. Liberty Hill 
Consolidated Min. & Water Co., 29 
P. 1026, 94 Cal. 588. 28 Am.S.R. 
149. 

Ill.—Prather v. Hill, 36 Ill. 402. 

87. Mo.—Kelly v. Hurt. 61 Mo. 463. 

88. Ala.—Dean v. Lusk, 3 So.2d 310,. 
241 Ala. 619. 

89. La.—Vlguerie v. Hall, 81 So. 
1019, 107 La. 767. 

30. Idaho.—Ryan v. Woodin, 76 P. 
261, 9 Idaho 626. 

31. Cal.—Reeve v. Kennedy. 48 CaL 
643. 

38. Ind.—Union Cent. L. Insi Co. v. 
Doods. 58 N.E. 268, 165 Ind. 365. 

33. Iowa.—May v. Sturdivant. 89 
N.W. 221. 75 Iowa 116, 9 Am.S.R. 
468. 

34. Ill.—^Henderson v. Harness, 66 
N.E. 786, 184 III. 620. 

23 C.J. P 689 note 46. 

35. Cal.—Stoekwell v. McAlvay, 74 
P.2d 604, 10 Cal.2d 368. certiorari 
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Counterclaim, In an action for the recovery of 
the possession of real estate, a counterclaim which 
seeks to have the sale set aside may be sustained, 
although the facts alleged as grounds therefor might 
have been given in evidence under the general de¬ 
nial, which is also plcadcd.^^ 

f. Evidence 

General rules of evidence ordinarily apply In a suit 
to set aside an execution sale. 

The burden of proof is on the party filing the 
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bill to vacate an execution sale to show the irreg¬ 
ularities or fraud relied on.^*^ However, the bur¬ 
den of evidence may be shifted to defendant.88 
Where one who was agent for both the debtor and 
the creditor in effecting an execution sale himself 
became the purchaser at such sale, the burden is 
on him, in an action to set aside the sale, to show 
that the sale was not fraudulent.^^ 

The admissibility^® and the weight and sufficien¬ 
cy^^ of evidence in a suit to set aside an execution 


denied McAIvay v. Stockwell. 5S S. 
Ct. 1047, 304 U.S. 647. 82 L.Ed. 
1520. 

86. Ind.—Ollpln v. Wilson, 63 Ind. 
443. 

23 C.J. p 690 note 62. 

37. Wash.—Cook v. Reuter. 197 P. 
63, 116 Wash. 384. 

23 C.J. p 690 note 64. 

Sals in crtoifl 

Person complaining of sale has the 
burden of showing that land sold on 
execution without subdivision was 
sold for an inadequate price because 
not offered in separate tracts.—Diets 
V. Hagler, 141 N.E. 194, 309 Ill. 381. 

38. Tex.—Snouffer v. Heisig, Civ. 
App., 130 S.W. 912. 

23 C.J. p 690 note 66. 

Wliar* gross Inadequacy of price 
is coupled with ciroiuastanoes ladl- 
oa-tiwg * fraud or unfairness, purchas¬ 
er can retain advantage only by 
showing that title was acquired by 
proceedings free from fraud or ir¬ 
regularity.—Barnes v. Freed, 173 N. 
E. 796, 342 Ill. 73. 

39. Miss.—White v. Trotter, 22 
Miss. 30, 53 Am.D. 112. 

40. Tex.—Moore v. Miller, Civ.App., 
166 S.W. 573. 

23 C.J. p 690 note 67. 

Bepresentations by the officer, or 
by the purchaser before, and at the 
time of, the sale, are admissible in 
evidence in connection with the in¬ 
adequacy of price, on the issue 
whether the sale was fair and valid. 
—Seller v. Llngorman, 24 Ind. 264— 
23 C.J. p 691 note 68. 

The caMoution, advertisement, and 
appraisement of the property are ad¬ 
missible in evidence for the party 
seeking to vacate a sale, in order to 
prove the material facts averred 
therein.—Barkley v. Mahon, 96 Ind. 
101 . 

Bvldenoe to im p each the return is 

admissible where the allegations in 
the petition constitute a direct at¬ 
tack on the return.—Moore v. Snow¬ 
ball, 82 S.W. 330, 86 Tex.Clv.App. 
496—23 C.J. p 691 note 61. 

41. Me. — Oilman v. Havlland, 56 A. 
189, 114 Me. 308. 

28 C.J. p 691 note 62. 


Bstoppel or waiver 

For property owner to be estopped 
from attacking validity of execution 
sale, facts creating waiver or estop¬ 
pel must be clearly shown and es¬ 
tablished.—Jones V. Alford, La.App., 
172 So. 213. 

Fraud 

Where statements that the pur¬ 
chaser is buying for the benefit of 
the debtor and his family are relied 
on to show fraud, it is necessary to 
show by some evidence that persons 
were influenced by such statements, 
although slight evidence may be suf¬ 
ficient —Stewart v. Severance, 43 
Mo. 322, 97 Am.D. 392. 

Pxlma faeU ovldsiioo 

(1) The recitals in the execution, 
the return thereon, and the sheriff’s 
deed are prima facie evidence of the 
facta stated therein.—Massey v. 
Young. 73 Mo. 260. 

(2) In a suit by a wife to set aside 
an execution sale of property, title 
to which was in her name, on a 
Judgment against her husband, tes¬ 
timony that the land was purchased 
by the wife, or for her out of pro¬ 
ceeds arising from the sale of her 
homestead Interest in other land, and 
that the amount settled on her was 
not unreasonable in proportion to the 
w^hole consideration for the sale, 
makes a prima facie case for her.— 
Davis v. Yonge, 86 S.W. 90, 74 Ark. 
161. 

Undisputed or uimontradioted evl- 
denoa 

(1) Sheriff's uncontradicted testi¬ 
mony that he posted notices of exe¬ 
cution sale shows that they were 
posted.—Runyon v. Bevine, 291 S.W. 
1033, 218 Ky. 689. 

<8) Undisputed evidence that full 
purchase price of realty sold on exe¬ 
cution was paid within fifteen min¬ 
utes time consumed by sheriff and 
purchaser in walking two blocks 
from place of sale to bank where 
purchaser had his money sustains 
trial Justice's finding that sale was 
for cash.—Coulters v. Melggs, 191 A. 
115, 58 R.I. 30. 

jMdsBss held suttolsnA 

(1) To Justify Judgment nullify¬ 
ing sale on ground that writ of fieri 

503 


facias was not issued.—Jones v. Al¬ 
ford, La.App., 172 So. 213. 

(2) To render Judgment upholding 
sale proper as against claim of in¬ 
adequacy in price.—Butcr v. Slat¬ 
tery, 237 N.W. 232, 212 Iowa 677. 

(3) To sustain finding that levy 
was regular and valid. 

Cal.—Colver v. W. B. Scarborough 
Co.. 238 P. 1104, 73 Cal.App. 441. 
Mo.—Spring v. Gieflng, 289 S.W. 825, 
315 Mo. 525. 

(4) To show fraud, misrepresenta¬ 
tions, or that execution debtor was 
misled. 

Mo.—^Van Graafleland v. Wright, 228 
S.W. 465, 286 Mo. 414. 

R.I.—Boianl v. Wilson, 132 A. 881, 47 
R.I. 317. 

(6) To show that all the capital 
slock of a certain corporation was 
owned by the husband, although some 
of the stock was held in the name of 
the wife and children, and that the 
purchaser at the sale under execu¬ 
tion against the wife knew and rec¬ 
ognized such ownership.—Rookery 
Realty, Doan, Inv. & Bldg. Co. v. 
Johnson, 243 S.W. 123, 294 Mo. 461— 
23 C.J. p 691 note 62 [a] (2), (8). 

(6) To show other matters see 23 
C.J. p 691 note 62 [a] (1), (4). 
■vidsBos held iBSulftoleBt 

(1) To prove contention that the 
land was not in the county.—Cook v. 
Reuter, 197 P. 63, 116 Wash. 384. 

(2) To sustain attack on adver¬ 
tisement.—Kitchen, Whitt & Co. V. 
Fannin, 115 S.W.2d 326, 273 Ky. 62. 

(3) To sustain claim that apprais¬ 
ers were incompetent because of lack 
of experience and knowledge con¬ 
cerning values of property like that 
appraised.—Francis v. Todd & Kraft 
Co., 269 N.W. 249, 219 Iowa 672. 

(4) To show fraud. 

Ky.—Kitchen. Whitt & Co. v. Fan¬ 
nin, supra. 

Md.—^Roberto v. Catino, 116 A. 873, 
140 Md. 38. 

Pa.—Young v. National Bank of 
Lansdowne, 27 Del.Co. 160. 

23 C.J. p 691 note 62 [b] (3). 

(5) To show such gross Inade¬ 
quacy of price as to indicate fraud 
or warrant the setting aside of the 
sale. 
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sale are usually governed by rules obtaining in civil 
actions generally. 

( 240. ——- Hearing, Determination, and 
Judgment 

An application for relief agalnet ah execution tale la 
addreaaed largely to the diacretlon of the court. 

An application for relief against an execution 
sale, whether it is presented to a court of equity or 
to the court out of which the execution issued, is to 
a large extent addressed to the discretion of the 
court, and in each case the court has considerable 
latitude in determining whether or not a proper 
case is made for the exercise of its jurisdiction.^^ 
Unless the right to have evidence taken and wit¬ 
nesses examined is given by statute, and has not 
been waived,^® on a motion to set aside an execu¬ 
tion sale the court may exercise its discretion in al¬ 
lowing or disallowing evidence to be introduced, 
and may go beyond the face of the papers and ex¬ 
amine questions outside of those affecting the mere 
regularity of the proceedings but the court's ex¬ 
ercise of its discretion is not uncontrollable, and 
where there has been an abuse of discretion a re¬ 
versal may be obtained on appeal.^® After reversal, 
it may be necessary, under the mandate and in or¬ 
der to carry out the intention of the appellate court, 
that the motion be fully heard and all competent 
evidence thereon be received.^^ 


The’ granting of an order nisi to set aside an exe¬ 
cution sale operates, as soon as the parties have no¬ 
tice of it, to stay any further action pending a hear¬ 
ing on the motion.^® There is neither necessity nor 
justification for the appointment of a receiver where 
the motion affords all parties a plenary hearing and 
no facts showing immediate peril to the rights of 
the parties are pleaded.^® 

Material issues must be determined®® and the 
judgment must correspond to the issues.®^ Plain¬ 
tiff cannot obtain a decree on other grounds dis¬ 
closed by the proof, without amendment, where the 
evidence disproves the case made by the bill.®® 
Where plaintiff has homestead rights but sues to 
set aside the sale on the ground of fraud, it is prop¬ 
er to set aside the sale instead of merely setting off 
the homestead in the land.®® The rights of a per¬ 
son who is not a party cannot properly be adjudi¬ 
cated.®^ Equity will not grant relief merely be¬ 
cause of a technicality,®® nor where to do so would 
work injustice;®® and where the purchaser is the 
judgment creditor, it may be proper, in order to do 
equity, to allow the sale to stand and declare that 
defendant holds the property in trust to sell and 
apply the proceeds in reduction or payment of the 
amount due on his judgment, rendering any surplus 
to complainant.®^ Where the denial of relief to 
plaintiff in a suit to set aside the sale renders un- 


111.—Diets v. Hagler. 141 N.E. 194, 
309 Ill. 881. 

Iowa.—^Francis v. Todd ft Kraft Co., 
supra. 

Md.—Roberto v. Catino, supra. 

Mo.—Sidwell v. Kaster, 232 S.W. 
1006. 289 Mo. 174. 

(6) To show a conspiracy.—Sid¬ 
well V. Kaster, supra. 

(7) To shew that officer at execu¬ 
tion sale made statements prevent- 
ing free competitive biddinsr.—Qlenn 
V. W. C. Mitchell Co.. C.C.A.N.D.. 9 
F.2d 699. 

(8) To show other matters see 23 
C.J. p 691 note 62 [b] (1), (2). 

48. Del.—^Petition of Seaford Hard¬ 
ware Co., 132 A. 787, 8 W.W.Harr. 
146. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 
Mont. 366. 

K.D.—St. Paul Trust ft Savings 
Bank v. Olson, 202 N.W. 472, 62 
N.D. 815. 

Okl.—Dascomb-Daniels Lumber Co. 
V. Whitley,* 15 P.2d 31, 169 Okl. 
222 . 

Pa.—First Hat. Bank v. Mount, l A. 
2d 547, 182 FB.Super. 618—Barton, 
for Use of, v. Moser, 86 Pa.Dist. 
ft Co. 188, 87 Pittsb.Leg.J. 226—| 


New Tripoli Nat. Bank v. Green- 
awalt, 33 Berks Co.L.J. 1. 

23 C.J. p 691 note 67. 

43. Wis.—Kissinger v. Zieger, 120 
N.W. 249, 138 Wis. 368. 

23 C.J. p 691 note 69 [a]. 

44. Kan.—Aultman v. Humphrey, 53 
P, 789, 8 Kan.App. 2. 

23 C.J. p 691 note 70. 

Assuaptton of iajnsy or dsmsge 
While there may be some excep¬ 
tions to the rule, in most cases court 
will assume that injury or damage 
has resulted where provisions of 
statute with respect to giving of no¬ 
tice of sale of property under execu¬ 
tion process are not complied with. 
—Petition of Adair, 190 A. 106, 8 W. 
W.Harr., Del., 176. 

45. Pa.—Brennan v. Paxson, 76 A. 
199, 227 Pa. 444. See Federal De¬ 
posit Ins. Corporation v. King, 80 
Del.Co. 634. 

28 C.J. p 691 note 71. 

OoasldsratiosL of attendant oironm- 
stanoes 

Every motion for quashing sale is 
to be determined with reference to 
all attendant circumstances under 
which writ was exeOuted.—State v. 
District Counrt of . Tenth i Judicial 
Diet, in and for Fergus County, 240 
P. 667» 74 Mont 365. , > * 
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48. Pa.—Stroup v. Raymond, 88 A. 
626. 183 Pa. 279. 63 Am.S.R. 758. 

47. Okl.—Miller v. Bird, 64 P.2d 
1041, 176 Okl. 4—Mentzer v. Miller, 
54 P.2d 1038, 176 Okl. 1. 

48. N.C.—Weir v. Fowler, 146 S.E. 
283, 196 N.C. 270. 

49. Mo.—State ex rel. Banner Loan 
Co. V. Landwehr. 27 S.W.2d 26, 324 
Mo. 1142. 

60. Tex.—Treadaway v. Hodges, Clv. 
App.. 125 S.W.2d 385. 

51. Ind.—Mugge v. Helgemeier, 81 
Ind. 120. 

23 C.J. p 692 note 79. 

58. Ill.—Schmitt V. Weber, 88 N.B 
268, 289 Ill. 377. 

53. Ill.—Karle v, Schllck, 99 N.E. 
616, 265 Ill. 873. 

54. Cal.—Stockwell v. McAlvay, 74 
P.2d 604, 10 Cal.2d 868, certiorari 
denied McAlvay v. Stockwell, 68 S. 
Ct. 1047, 304 U.S. 647, 82 L.Ed. 
1620. 

56. D.C.—Bride v. Baker, 37 App.D. 
C. 231. 

58. D.C.—^Bride v. Baker, supra. 

23 C.J. p 692 note 77. 

57. N.J.—Combee v. Hoffmany 99 A. 
607, 87 N.J.Ea. 148. 
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necessary affirmative equitable relief prayed for by 
defendant in a cross bill, relief on the cross bill 
should not be granted.®® 

Jury trial and instructions. It has been held that 
a jury trial may be demanded.®® Where there is 
a jury trial, all questions of fact, such as the ques¬ 
tion of fraud, are for the jury, under appropriate 
instructions from the court.®® 

Nonsuit. A nonsuit is improper where there is 
evidence to support plaintiffs case.®i 

Imposing conditions. The setting aside of the 
sale may be conditioned on making certain pay¬ 
ments, giving security, or doing other appropriate 
acts.®® Reimbursement of sums paid out by the 
purchaser to protect the property®® and of the 
amount of the bid which he has paid,®^ less the 
rents and profits chargeable against him,®® is gener¬ 
ally required. However, repayment of the bid or 
so much as paid by the purchaser need not be or¬ 
dered where the purchaser is one with notice.®® 
Payment of the debt,®^ or of the judgment, inter¬ 
est, and costs,®® is sometimes made a condition pre¬ 
cedent where the attacking party is the execution 
debtor or his grantee. 

Effect of decision. The court’s decision on a mo¬ 
tion is not conclusive of the ultimate rights of the 
parties claiming the property;®® and the denial of 


a motion made by a stranger to the action docs not 
deprive the court of jurisdiction of a similar mo¬ 
tion subsequently presented by defendant.^® 

Costs and security therefor. The purchaser at an 
execution sale is not chargeable with the costs of 
an equitable suit to set aside the sale brought by 
the judgment debtor without a tender of the amount 
of the judgmcnt.'^l Security for costs need not be 
given before consideration of a rule nisi to set aside 
a sheriffs sale where the ground for setting aside is 
not inadequacy 6f price.*^® 

§ 241. Effect of Setting Aside Sale 

On the setting sside of an execution sale, the parties 
are, or should be, restored, as far as possible, to the posi¬ 
tions they occupied before the sale. 

On setting aside an execution sale, all parties 
are or should be placed in statu quo as far as pos¬ 
sible.*^® Thus, where the sale is vacated for an ir¬ 
regularity or fraud in the conduct thereof, as a 
general rule the judgment creditor should be re¬ 
stored to his full judgment rights,*^^ the purchaser 
should be refunded the purchase money,7® and the 
execution debtor restored to his title and to pos¬ 
session of the property,*^® or its proceeds,*^*^ al¬ 
though he cannot have both the property and its 
proceeds or an application of the proceeds to the 
payment of the debt.^® After the sale has been 


58. Ga.—Tanner v. Wilson, 17 S.B. 
2d 581. 

69. Mias.—Hopton v. Swan, 50 Miss. 
545. 

60. N.C.—Thorpe v. Beavans, 73 N. 
C. 2 41. 

23 C.J. p 692 note 74. 

Xaitruetiona 

(1) The instructions must be sup¬ 
ported by the proofs. 

Ga.—Keith v. Brewster, 39 S.B. 8*50, 
114 Ga. 176. 

Tex.—Driscoll v. Morris. 21 S.W. 629, 
2 Tex.Clv.App. 603. 

(2) They must clearly and cor¬ 
rectly state the law applicable to 
the facts of the case.—Weaver v. 
Nugent, 10 S.W. 458, 72 Tex. 272, 13 
Am.S.R. 792. 

23 C.J. p 691 note 66. 

61. Ga.—Suttles v. Sewell, 35 S.E. 
224, 109 Ga. 707. 

68. Ga.—Reeves v. Lancaster, 126 
S.B. 480, 158 Ga. 540. 

Ill.—Logar v. O'Brien, 171 N.B. 629. 

839 111.628.* ' 

Pa.—Kline v. Kline, 188 A. 119, 324 
Pa. 145—Federal Deposit Ins. Cor¬ 
poration V. King. 30 Del.Co. 534. 

23 C.J. p 692 note 82. 

Paymant of amouai of teador 
Mich.—Roubaje v. Graszuk, 221 N.W. 
289, 244 Mich. 179. 


63. Ill.—Flemming v. Tallerday, 124 
N.E. 613, 289 Ill. 508. 

23 C.J. p 692 note 83. 

Taxes 

(1) A rule contrary to that "of the 
text has been laid down as to taxes, 
and assessments paid.—Stanley v. 
Westover, 269 P. 468, 93 Cal.App. 97. 

(2) On the other hand, it has been 
held that the court Is authorized to 
award Judgment creditor, paying tax¬ 
es on lots, sale of which under ex¬ 
ecution was set aside as Inequitable, 
supplemental lien for amount there¬ 
of on application.—^Kaw Valley State 
Bank V. Chumos, 28 P.2d 744, 138 
Kan. 921, modifying 27 P.2d 244, 138 
Kan. 714. 

64. Cal.—Stanley v. Westover, 269 
P. 468, 93 Cal.App. 9'7. 

Ill.—Diets V. Hagler, 141 N.E. 194, 
309 Ill. 881. 

2.3 C.J. p 692 note 84. 

65. Ga.—O'Kelley v. Gholston, 16 
S.E. 123, 89 Ga. 1. 

Ill.—Kinney v. Knoebel, 61 Ill. 112. 

661 Mo.—Siting v. Hendrickson, 92 
S.W. 195, 198 Mo. 365. 

67. Ky.—Black v. Stefile, 6 S.W. 23, 
9 Ky.L. e-lO. 

68. Ariz.—Blasingame v. Wallace, 
261 P. 42, 82 Arlz. 580. 
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Mich.—Roubaje v. Graszuk, 221 N.W. 
179, 244 Mich. 179. 

69. Kan.—Harrison v. Andrews, 18 
Kan. 535—Aultman v. Humphrey, 
53 P. 789, 8 Kan.App. 2. 

76. Cal.—Sorensen v. Coddington, 
249 P. 37, 79 Cal.App. 199. 

71. HI.—Logar v. O’Brien, 171 N.E. 
629, 3'39 111. 628. 

78. Pa.—Macri v. Misitl, 20 Pa.Dist. 
& Co. 419, 20 Dauph.Co. 343. 

73. La.—Mulling v. Jones, 114 So. 
725, 164 La. 894, affirming 7 La. 
App. 184. 

Neb.—State Bank v. Green, 4 N.W. 
942. 10 Neb. 130. 

74. N.Y.—Wambaugh v. Gates, 11 
Paige 506, affirmed How.A.Cas. 247. 

23 C.J. p 692 note 89. 

75. Ky.—George Hogg & Son v. 
Budnick, 13 S.W.2d 756, 227 Ky. 
602. 

23 C.J. p 692 note 91. 

76. Okl.—Goldcnstern v. Gavin, 102 
P.2d 582, 584. 187 Okl. 338, citing 
Obzpns Juris. 

23 C.J. p 692 note 92. 

77. Ky.—Trueman v. Berry, 6 B. 
Mon. 53*6. 

Pa.—-Williams v. Steenrod, 11 Pa. 

Dlst. 22, 7 Lack.Leg.N. 377. 

7& Ga.—Holbrook v. Stewart, 191 
[ S.E. 165, 55 Ga.App. 720. 
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set aside, the purchaser has no title to the proper¬ 
ty*^® and cannot convey any title.*® 

Where an execution sale is objected to on two 
grounds, a general order setting it aside, although 
res judicata as to the validity of the sale, is not 
res judicata as to either of the grounds urged.*l 
An action on a claim is not barred by the fact that 
an execution sale was had under a former judgment 
which was reversed, where the sale was set aside 
before it became absolute.*® 

Effect on levy. While it has been held that the 
levy on which the sale was made is not restored,** 
it has also been held otherwise under statute,*^ or 
where the sale is set aside on grounds pertaining 
to steps taken subsequent to, and not involving the 
validity of, the seizure.** 

Resale. In some cases a resale may be ordered 
under the original writ to make the debt and costs, 
inclusive of the costs of the prior sale;** and 
where a resale is ordered and the sale uncondition¬ 
ally set aside, on the purchaser failing to comply 
with his bid, he thereafter has no interest in the 


proceedings.*^ 

§ 242. Collateral Attack on Sale 

An execution eale may be collaterally attacked only 
when the sale Is void. 

If the defect or irregularity relied on makes the 
execution sale void rather than voidable, it may be 
urged by way of collateral attack,** as in eject¬ 
ment*® or in some other action to recover posses¬ 
sion or establish title;®® but it has been held that 
in order to be received with favor the collateral at¬ 
tack should come from some creditor or purchaser 
claiming an intervening right or licn.®^ 

On the other hand, if the defect or irregularity 
relied on,®® whether occurring before the sale,®* 
or in the conduct of the sale,®^ makes the sale 
merely voidable and not void, it cannot be urged 
by way of a collateral attack, but only on a motion 
to set it aside or in a direct action instituted for 
that purpose; and this is particularly true after the 
sale has been confirmed.®* For instance, the want 
of proper notice of sale is not ground for a collat¬ 
eral attack on the sale,®* especially after confirma- 


79. Tex.—‘Moore v. Miller, Civ.App., 
'155 S.W. 573. 

23 C.J. p 692 note 94. 

80l U.S.—Deputron v. Toun'g, Neb., 
10 S.Ct. 639, 134 U.S. 241, 33 L.Ed. 
923, affirming 37 F. 46. 

23 C.J. p 692 note 95. 

81. Okl.—'Ashur v. McCreery, 300 P. 
TO*?, 150 Okl. 111. 

88 . Mich.—Mlllikin v. Ferguson, 22 
N.W. 278, 56 Mich. 189. 

88 . Tenn.—Mays v. Wherry, 3 Tenn. 
Ch. 80. 

Property not beloniriag to debtor 

The setting aside of the sale, on 
the ground that the property did not 
belong to the debtor, bars any claim 
of the creditor to the property or 
possession acquired by the levy and 
sale.—Bacon v. Kimmel, 14 Mich. 
201 . 

86 . Ky.—Hlrsch v. Bourne, 4 Ky.Op. 
529. 

23 C.J. p 692 note 90 [a]. 

86 . La.—Mulling v. Jones, 114 So. 
725, 164 La. 894, affirming 7 La. 
App. 184. 

88 . N.J.—J. E. Linde Paper Co. v. 

Gebert, 105 A. 447, 92 N.J.Law 280. 
28 C.J. p 692 note 96. 

87. N.C.—Hines v. Moye, 34 S.B 
103, 126 N.C. 8. 

8 a Ill.—Allis-Chalmers Mfg. Co. y. 
Hays. 171 K.E. 178, 182, 339 Ill. 
230, quoting Oozpiui Juris. 

Tex.—Kellogg V. Southwestern Lum¬ 
ber Co. of I^ew Jersey, Clv.App., 
44 S.W.2d 742, error refused. 

23 C.J. p 698 note 4. 


89. Ill.—Allis-Chalmers Mfg. Co. v. 
Hays, 171 N.E. 178, 182, 339 Ill. 
230, quoting Oorpiis Juris. 

Ky.—Spears v. Weddington, 142 S. 
W. 679, 146 Ky. 434. 

90. La.—Long v. Challan, 175 So. 
42, 187 La. 607. 

91. Ill.—Allis-Chalmers Mfg. Co. v. 
Hays, 171 N.E. 178, 182, 339 Ill. 
230, quoting Corpus Juris. 

Mo.—Mayes* v. Cunningham, App., 
204 S.W. 404. 

9a Ala.—Bonner v. Lockhart, 181 
So. 7'67. 2316 Ala 171—Jones v. 
Spear, 85 So. 471, 204 Ala 110. 
Ill.—Allis-Chalmers Mfg. Co. v. 
Hays, 171 N.E. 178, 182, 339 Ill. 
230, quoting Corpus Juris. 

Tex.—Houston Oil Co. of Texas v. 
Randolph, Com.App., 26*1 S.W. 794, 
28 A.L.R. 92'6, reversing South¬ 
western Settlement & Development 
Co. V. Randolph, Civ.App., 240 S.W. 
655—Graves v. Griffin, Com.App., 
228 S.W. 913—^Hendron v. Yount- 
Lee Oil Co., Civ.App., 113 S.W.2d 
171, error refused. 

Wash.—In re Stoops’ Estate, 203 P. 

22, 118 Wash. 163. 

23 C.J. p 693 note 7. 

Whsrs anility Is rslstlys and not 
absolute, it may be judicially de¬ 
clared only where there is a direct 
issue of nullity and all the parties 
in Interest are before the court, 
and not in a collateral proceeding.— 
Shaw V. Marceaux, 125 So. 460, 12 
La.App. 401—Colfax Motor Co. v. 
O’Qulnn, 2 La.App. 323. 

98. 111.—^Allis-Chalmiers Mfg. Co. v. 
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Hays, 171 N.E. 178, 1-82, 339 Ill. 
230, quoting Corpus Juris. 

Tex.—'Houston Oil Co. of Texas v. 
Randolph, Com.App., 261 S.W. 794, 
28 A.L.R. 92'6, reversing South¬ 
western Settlement & Develop¬ 
ment Co. V. Randolph, Civ.App., 

240 S.W. 655—Collins v. Jones, 
Civ.App., 79 S.W.2d 175, error re¬ 
fused—Smith V. Bit tick, Civ.App., 
237 S.W. 331, error refused. 

23 C.J. p 693 note 8. 

94. Ala.—Bonner v. Lockhart, 181 
So. 767, 23*6 Ala. 171. 

Ill.—Allis-Chalmers Mfg, Co. v. 
Hays, 171 N.E. 178, 182, 339 Ill. 
230, quoting Corpus Juris. 

23 C.J. p 694 note 9. 

▲okaowlsdgmeut of sheriff’s deed 

is a judicial act, and concludes all 
mere irregularities, however gross, 
in the process and sale. After ac¬ 
knowledgment the validity of the 
title acquired by the purchaser can¬ 
not be questioned in a collateral ac¬ 
tion involving the title, except for 
the absence of authority, or the 
presence of fraud in the sale.—^Podol 
V. Shevlin, 130 A. 264, 284 Pa. 32— 
23 C.J. p 694 note 9 [b]. 

95. Kan.—Caldwell v. Bigger, 90 P. 
1095, 76 Kan. 49. 

Okl.—Dixon v. Peacock, 141 P. 429, 
43 Okl. 87. 

90L Ala.—Dean v. Lusk, 3 So.2d 310, 

241 Ala. 519. 

Neb.—Nipp v. Puritan Mfg. & Sup¬ 
ply Co., 269 N.W. 63, 12i8 Neb. 459. 
Okl.—Morgan v. Stevens, 223 P. 8(66, 
101 Okl. 116. 
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tion and a finding that due notice of the sale was 
given.*^ It cannot be urged collaterally that the 
sale was en masse instead of in parcels,^^ or that 
the price for which the property was sold was in¬ 
adequate.^^ 

Collateral attack on judgment. Where the judg¬ 
ment on which the execution issued is erroneous, or 
irregularities were committed in the action in which 
such judgment was recovered, the remedy is by ap¬ 
peal or writ of error, and if the party foregoes these 
methods of correcting errors and irregularities in 
the judgment, he cannot afterward set them up in 
a collateral action or proceeding involving the title 
to the property sold;i but the judgment may be at¬ 
tacked collaterally where it is void,^ as where it 
was rendered by a court which had no jurisdiction.^ 

What constitutes direct or collateral attack, A 


motion or other proceeding to set aside an execu¬ 
tion sale is a direct, and not a collateral, attack.^ 
Where an action is brought on the sheriff’s deed,® 
such as ejectment,® or where an action of trespass 
to try title is brought,^ and defendant seeks by ap¬ 
propriate pleadings to set aside the sale, the attack 
is a direct and not a collateral one, although it is 
otherwise, as to an attack by defendant in an action 
of trespass to try title, where he does not make the 
judgment creditor’•^a party and does not tender to 
the purchaser the price he paid at the sale.® On 
the other hand, in an action of trespass to try title 
against the holder of a sheriff’s deed, an attack by 
plaintiff on the sale or proceedings relating thereto 
is collateral rather than directbut evidence which 
merely explains the date of the delivery of the deed 
is not a collateral attack.^® 


C. PROCEEDS 


§ 243. Definition 

The ‘‘proceeds” of an execution sale may be defined 
as all that which is received therefrom. 

“Proceeds” means all that is received from an ex¬ 
ecution sale.ii 

§ 244. Disposition in General 

Generally the plaintiff of record or hit assignee Is the 
person legally entitled to the proceeds of an execution sale 
and, in the absence of superior claims or contrary provi¬ 
sions of statute, payment may be made directly to him, 


although technically It It more proper that the money 
should be paid Into the court from which the execution 
Issued. 

Except in so far as there are preferred claims as 
of the time of sale payable therefrom,^® the general 
rule is that plaintiff of record, or his assignee, is 
the party legally entitled to the proceeds of an exe¬ 
cution sale, and the sheriff should pay over to such 
party the money so collected, less the amount of his 
fees and charges, so far as required to satisfy the 
execution,!® but where an order of court authoriz- 


Or.—-Mt. Vernon Nat. Bank v. Morse, 
264 P. 439, 128 Or. 64. 

23 C.J. p 694 note 12. 

97- Neb.—Breaee v. Snyder, 143 N. 

W. 219, 94 Neb. 384. 

S.D.—Schroeder v. Pehling, 108 N. 
W. 252, 20 S.D. 642, 129 Am.S.R. 
952. 

Zn abssiLos of fraud 

Neb.—Fisher v. Kellogfir, 258 N.W. 
404. 128 Neb. 248. 

ga Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 46 P.2d 442, 7 
Cal.App.2d 52. 

Ill.—Morey v. Brown, 137 N.E. 210, 
305 111. 284. 

23 C.J. p 694 note 14. 

89. Ala.—Howard v. Carey, 2« So. 
682, 126 Ala. 283. 

Ill.—Morey v. Brown, 137 N.E. 210, 
305 111. 284. 

Iowa.—Coburn v. Davis, 221 N.W. 
186, 206 Iowa 649. 

Tex.—Gutierrez v. Rodrieruez, Civ. 
App., 137 S.W.2d 220—Smith v. 
Bittick, Civ.App., 237 S.W. 331, er¬ 
ror refused. 

23 C.J. p 694 note 15. 

a. Kan.—Pritchard v. Madren, 2 P. 

6'91. 31 Kun. 38. 

28 C.J. P 694 note 16. 


Title of pnrolUMor cannot be ool- 
latorally attacked 

La.—Jonesboro State Bank v. Na¬ 
tional Cash Register Co.. App., 157 
So. 953. 

Mo.—^Davis v. Montgomery, 103 
S.W. 979, 203 Mo. 271. 

Tex.—Bailey v. Block, 134 S.W. 323, 
104 Tex. 101, reversing 125 S.W. 
955. 

3. Mo.—Caffery v. Choctaw Coal & 
Min. Co., 68 S.W. 1049, 95 Mo.App. 
174. 

4b Ark.—Brown v. Vaughan, 42 S. 

W.2d 558. 184 Ark. 364. 

Mont.—State v. District Court of 
Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 

Mont. 355. 

6 b Ark.—Russell v. Williamson, 53 
S.W. 561, 67 Ark. 80. 

6. OzosB complalat 

Ind.—Branch v. Foust, 30 N.E. 631. 

. 130 Ind. 53'8. 

7- Tex.—Stone v. Day, 5 S.W. 642, 
69 Tex. 13. 5 Am.S.R. 17. 

23 C.J. p 694 note 21. 

8 . Tex.—Lange v. Brauner, Civ. 
App., 118 S.W.2d 971. 

9. Tex.—Gutierrez v, Rodriguez, 

507 


Civ App., 137 S.W.2d 220—Collins 
V. Jones, Civ.App., 79 S.W.2d 175, 
error refused. 

la Tex.—^Texas Building & Mort¬ 
gage Co. V. Morris, Civ.App., 123 
S.W.2d 365, error dismissed. 

II . Idaho.—^Dittemore v. Cable Mill¬ 
ing Co., 101 P. 693, 16 Idaho 298, 
133 Am.S.R. 98. 

18. Pa.—Pennsylvania Trust Co. of 
Pittsburgh, for use of Colonial 
Trust Co. v. Earnest, 194 A. 620, 
128 Pa.Super. 331. 

13. Ga.—Jones Motor Co. v. Macon 
Sav. Bank, 142 S.E. 199, 37 Ga. 
App. 767, affirmed Macon Sav. 
Bank v. Jones Motor Co., 149 S.E. 
217, 168 Ga. 805. 

III. —Hallford v. Bairstow, 27 N.E.2d 
851, 305 llLApp. 661. 

La.—Caldwell v. Laurel Grove Co., 
163 So. 17, 179 La 53—Holzer v. 
Whistle Bottling Co. of New Or¬ 
leans, 3 La App. 12. 

Pa.—Reynolds v. Reynolds Lumber 
Co., 82 A. 637, 169 Pa 626, 47 Am. 
S.R. 935. 

Tex.—McKenzie v. Mayer, Clv.App., 
20 S.W.2d 238. 

23 C.J. p 695 note 27. 
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es the proceeds to be paid over to the creditor only 
on his complying with certain conditions which he 
fails to do, the debtor is entitled to the procecds.^^ 
The sheriff has no right to appropriate the proceeds 
to other claims or purposes leaving plaintiffs debt 
unsatisfied.^^ It is usual for the officer to pay the 
money directly to plaintiff in execution, but in strict¬ 
ness he should bring it into the court issuing the 
execution, since such is the command of the writ^® 
Where the sheriff is directed by defendant not to 
pay out, he may either retain the money until he is 
sued, or apply for leave to pay it into court.^^ 

Statutory provisions. Of course, in the distribu¬ 
tion of proceeds arising from a sheriff’s sale, it is 
necessary to have regard to whatever statutes there 
may be which fix the priorities of creditors and pre¬ 
scribe how distributions shall be made.^® 

In case of wrongful sale. Where the execution 
debtor stands passively by and allows his property 
to be sold, and makes no opposition to the sale, and 
subsequently surrenders possession, he cannot claim 
the proceeds of the sale on the ground that the 
judgment had been satisfied by payment prior to 
the sale,^® or on the ground that the consideration 
of the debt, to pay which the property was sold, 
was illegal,®® or on the ground of irregularity in 
the proceedings.®^ However, where there is prop¬ 
er ground for setting a sale aside on account of 
irregularities in the proceedings, but the property 
has passed into the hands of innocent purchasers, 
then the execution debtor can have recourse to the 


proceeds of the sale in lieu of the recovery of the 
property.®® A grantee who claims the land under 
a conveyance from defendant in the execution prior 
to the judgments against him is not entitled to the 
proceeds of sale in preference to the judgment cred¬ 
itors, since if his title is valid it may be set up 
against the claim of the purchaser at the sheriffs 
sale.®® Where property of a third person is sold 
as that of the debtor, the right of the former to the 
proceeds of the sale is the same as his previous 
right to the property.®^ 

Who may make objections. A person having no 
claim to the proceeds cannot object to an order for 
payment to certain other persons.®® 

Agreements. Where lien creditors enter into an 
agreement for the distribution of the proceeds of 
an execution sale in a certain manner, such agree¬ 
ment will bind the parties thereto, and the distribu¬ 
tion by the sheriff in accordance therewith will be 
upheld.®® 

Costs, expenses, and attomey*s fees. The sheriff 
has a lien on the funds in his hand realized from 
an execution sale for his lawful fees, and the ex¬ 
pense incurred in making the levy and sale, and he 
may retain such amount on settlement with the ex¬ 
ecution creditor;®*^ and where such creditor is in¬ 
solvent the court may order the costs to be paid 
out of money in the sheriff’s hands due to such cred¬ 
itor.®® However, unless there is a statutory provi¬ 
sion to the contrary,®® where liens on the property 


Proceedings for distribution see in¬ 
fra I 262. 

Pslor to expiratioa of time for re- 
demptloa 

Where stranger to suit became the 
purchaser at an execution sale of 
realty, the sheriff should have de¬ 
livered the purchase money to the 
execution creditor when it was re¬ 
ceived, and could not wait until the 
time for redemption of the Judgment 
debtor should expire.—^Fort Smith 
Seed Co. V. Jones, 182 S.W.2d 864, 
198 Ark. 1012. 

Bights of Judgment debtor 
Judgment debtor has right to re¬ 
quire. from purchaser of land at 
execution sale, benefit of bid, at least 
up to value of land.—^White v. Smith, 
2S1 N.W. 309, 210 Iowa 787. 

14L Ga.—Tift V. Goode, 47 Qa. 607. 
28 C.J. p 696 note 28. 

15. Ky .—Champion v. Dunn, 16 S. 
W.2d 791, 229 Ky. 148. 

28 C.J. P 696 note 29. 

16. Pa,—^Franklin Tp, v. Osier, 91 
Pa. 160. 

28 CJ. P 696 note 30. 

17. Pa.—O'Donnell v« Borer, 4 Pa, 
Dist. 146. 


18. Pa.—^Pennsylvania Trust Co. of 
Pittsburgh, for use of Colonial 
Trust Co. V. Earnest, 194 A. 620, 
128 Pa,Super. 331. 

23 C.J, p 696 note 33. 

Betroaotive legislation 
The rights of persons Including 
governmental subdivisions to pro¬ 
ceeds realized by sheriff's sale of 
real estate on a writ of fieri facias 
could not be affected by legislation 
subsequent to the sale.—Pennsyl¬ 
vania Trust Co. of Pittsburgh, for 
use of Colonial Trust Co. v. Earnest, 
194 A. 620, 128 Pa.Super. 881. 

19. La,—Parson v. Henry, 8 So. 918, 
43 La.Ann. 307. 

80. La.—^Wailes v. Citizens' Bank, 
23 La.Ann. 624. 

81. Mo.—Slagel v. Murdock, 65 Mo. 
622—^Hendrix v. Wright, 60 Mo. 
311. 

88. 111.—Murphy v. Loos, 104 Ill. 
614. 

K.Y.—^Holloway v. Stevens, 2 Hun 
384, 4 Thomps. ft C. 674, 48 How. 
Pr. 129, appeal dismissed 68 N.Y. 
670. 

83. Pa.—Helfrtoh's Appedl, 16 Pa. 
882, 


84. N.H.—Sartwell v. Moses, 62 N. 
H. 366. 

85. La.—^Payne v. Buford, 30 So. 
263, 106 La. 83. 

N.J.—^Kirkpatrick v. Cason, 30 N.J. 
Law 331. 

23 C.J. p 696 note 40. 

86. Ga.—Baker v. Wimpee, 22 Ga. 
69. 

23 C.J. p 696 note 41. 

87. Iowa.—Shaw v. Roberts, 122 K. 
W. 932, 144 Iowa 216. 

23 C.J. p 696 note 42. 

Claimant for storage oharges 
In the absence of an express or 
implied contract with the sheriff, a 
person who claims for storage of the 
goods between the dates of levy and 
sale may not be paid from the pro¬ 
ceeds of the sale.—Crawford v. Mc¬ 
Mahon, 69 Pa. Super. 19. 

88. N.C.—Clerk's Office v. Cape Fear 
Bank, 66 N.C. 214, 8 Am.R. 606— 
Clerk's Office v. Allen, 62 N.C. 166. 

86. R.I.—^McKenna v. Brown, 71 A. 

460, 29 R.I. 839. 

28 C.J. P 696 note 44. 
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having priority to the judgmant and execution un¬ 
der which the land was sold exhaust the fund real¬ 
ized by the sale, the costs of the execution and sale 
thereunder should be deducted before distribution 
of the fund to the prior lienors,not including 
costs incurred prior to the issuance of the execu¬ 
tion.*^ The fees on one execution cannot be re¬ 
tained out of the surplus proceeds arising from an¬ 
other execution.** Where the proceeds are less than 
the amount which, by statute, the debtor is entitled 
to as exempt, he is entitled to the entire fund with¬ 
out any deduction of costs.** Where the amount 
levied is insufficient to discharge plaintiff's judg¬ 
ment, the costs of defendant’s witnesses cannot be 
paid out of the amount levied.*^ 

Attorneys fees or commissions cannot be paid out 
of the proceeds of sale,** unless they constitute a 
prior lien on the property,** or unless such fees are 
expressly included in the judgment.**^ 

§ 245. Duty and Right of Purchaser as to Ap¬ 
plication 

Generally the purchaeer at an execution eale hae 
no duty or right regarding the offlcer’e application of 
the proceeds. 

The purchaser at the execution sale is under no 
duty to see that the officer makes a proper applica¬ 
tion of the purchase money;** nor can he demand 
that the money paid by him be applied in a particu¬ 
lar manner.** 


§ 246. Mortgages and Other Liens 

Where a lien still attaches to the property notwith¬ 
standing Its sale on execution, it Is not payable from the 
proceeds of the sale; but I lent of which property Is 
freed by the sale are ordinarily transferred to the pro¬ 
ceeds and are payable therefrom In the order of their 
priority as of the time of sale. 

Liens, which are not discharged by the execution 
sale, but continue as liens on the property, arc not 
payable out of thej)roceeds of the sale.^® Thus, 
where there is a valid recorded mortgage on prop¬ 
erty at the time of the rendition of the judgment, 
only the equity of redemption is subject to levy and 
sale, and therefore the judgment creditor is entitled 
to the proceeds of sale, and not the mortgagee, 
whose lien still attaches to the property,^ ^ and this 
rule applies even where the mortgagee is the pur¬ 
chaser.^* This rule likewise applies to vendors'^* 
and mechanics’^* liens. If land is only partially 
paid for by the judgment debtor, who has posses¬ 
sion but no deed, the proceeds go to the judgment 
creditor rather than the vendor.** If the proceeds 
have been attached as the property of the judgment 
creditor, the lien comes into existence when the 
proceeds come into the hands of the officer.** 

Where sale is free from liens. Where, by stat¬ 
ute or otherwise, the sale on execution is free from 
preexisting liens, such Kens are ordinarily trans¬ 
ferred from the property to the proceeds of the 
sale.**^ In such case the proceeds should be ap- 


30. Del.—^Associated Realty Corpo¬ 
ration V. Caldwell, 172 A. 842, 843, 
6 W.W.Harr. 196, quoting Corpus 
Juris. 

La.—Viau v. Semprevivo, 118 So. 831, 
9 La.App. 356. 

23 C.J. p 696 note 45. 

Bankruptcy of debtor 
When a trustee in bankruptcy be¬ 
comes entitled to the proceeds of an 
execution sale, the sheriff may de¬ 
duct the costs due him and the 
prothonotary.—Berko v its v. Jacob¬ 
son, 28 Pa.DiBt. & Co. 347, 17 Wash. 
Co. 60. 

Olalat to property sold 

When claimants to property levied 
on did not file a bond, the property 
was therefore sold, and the claim 
proceeding was determined In their 
favor, the sheriff could deduct the 
legal costs incident to the entry of 
judgment, the sheriff’s levy, and the 
costs of sale from the proceeds of 
sale payable to claimants.—Lancast¬ 
er Bone Fertilizer Co. v. Weaver, 17 
Pa.Di8t. & Co. 366. 

81. Del.—Associated Realty Corpo¬ 
ration v. Caldwell, 172 A. 842, 843, 
6 W.W.Harr. 196, quoting Corpus 
Juris. 

28 C.^. P 696 note 46. 


38. N.Y.—Whitehall Bank v. Weed, 
8 How.Pr. 104, overruling Knicker- 
backer v. Shipherd, 3 Cow. 383. 

33. Pa.—^Hain v. Rhoads, 7 Pa.Co. 
568—McFarland v. Short, 1 Chest. 
Co. 410. 

34. N.C.—Pearson v. Haden, 5 N.C. 
140. 

35. Ga.—Burgin & Sons Glass Co. 

V. Mclntlre, 68 S.E. 490, 7 Ga.App. 
756. 

23 C.J. p 697 note 50. 

36. Pa.—Eisenhower v. Shank, 31 
Pa.Super. 23. 

63 C.J. p 607 note 51. 

37. Pa.—Berkovltz v. Jacobson, 28 
Pa.Dist. & Co. 847, 17 Wash.Co. 
60. 

23 C.J. p 697 note 52. 

33. Mo.—Childers v. Schantz, 25 S. 

W. 209, 120 Mo. 805. 

S.C.—Farrington v. Duval, 10 S.K. 

944, 32 S.C. 590. 

23 C.J. p 696 note 23. 

39. N.C.—Fox V. Kline, 85 N.C. 173. 

40. Ga.—Coweta Fertilizer Co. v. M. 
C. Kiser Co.. 125 S.B. 793, 83 Ga. 
App. 278. 

Pa.—Silverman v. Keal, 7 A.2d 57, 
135 Pa.Super. 668. 

23 C.J. p 697 note 62. 
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41. Ga.—Coweta Fertilizer Co. v. 
M. C. Kiser Co., 125 S.E. 793, 33 
Ga.App. 278. 

23 C.J. p 697 note 64. 

48. S.C.—Ex parte City Sheriff, 12 
S.C.L. 399. 

43. Ga.—Estes v. Ivey, 53 Ga. 52— 
Wilkerson v. Burr, 10 Ga. 117. 

23 C.J. p 697 note 66. 

44. N.Y.—In re West Side Electric 
Light & Power Co., 12 N.Y.S. 478. 

46. Ga.—^Wilkerson v. Burr, 10 Ga. 
117. 

46. Tex.—^Needham v. Cooney, Civ. 
App., 173 S.W. 979. 

47. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442, 7 
Cal.App.2d 52. 

Ga.—Chambers v. Planters* Bank, 

131 S.E. 280. 161 Ga. 535, answer 
to certified questions conformed to 

132 S.E. 233, 36 Oa.App. 13. 

R.l.—Zimmerman v. Andrews, 153 A. 

307, 51 R.I. 204. 

23 C.J. p 767 note 65. 

Oonzznt przzumed 

In sale under Judgment Inferior to 
mortgage, consent of mortgagdr, 
mortgagee, and plaintiff in fieri 
facias to sale of entire Interest in 
property will be presumed, where en- 
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plied to the liens according to their priority,as 
determined at the time of the sale, since an after- 
acquired lien cannot attach to such proceeds.^^ 
Only judgment or lien creditors of defendant in 
execution are within the rule, and it has no appli¬ 
cation to his contract creditors.®® Where a sale 
takes place under a judgment and execution having 
priority over a mortgage, the proceeds go first to 
the satisfaction of such execution.®^ If the holder 
of a lien becomes the purchaser at a low price on 
announcing at the sale that it would be subject to 
his lien, his lien is not entitled to participate in the 
distribution of the proceeds.®^ 

§ 247. Preferred Claims 

a. In general 

b. Wages 

c. Rent 

d. Debts due government 

a. In General 

An equitable preference may arlae from the fact that 
the particular creditor haa diecovered property of the 
Judgment debtor and brought It Into court. Other prefer, 
encee may arise from statutes. 

A creditor who has instituted supplementary pro¬ 


ceedings, discovered property of the judgment debt¬ 
or, and brought it into court, may be given an eq¬ 
uitable preference to the proceeds of an execution 
sale of the property.®* 

As considered infra this section, statutes in some 
states give preferences to certain claims against the 
debtor, such as laborer’s claims, rent claims, and 
debts due the government. Such statutes have no 
extraterritorial force.®* 

b. Wages 

Where priority le given by etatute to wage claims In 
certain Instances, the statutory proceeding for effectuat¬ 
ing such priority must be followed. 

In some jurisdictions, by statute, money due for 
wages to certain persons in certain speeified busi¬ 
nesses, for a designated period preceding an exe¬ 
cution sale of property connected with such busi¬ 
ness, is made a preferred claim, and is first to be 
paid out of the proceeds of such sale,®® if, when 
the statute so prescribes, the judgment debtor is in¬ 
solvent.®® A person is not entitled to a preference 
in the distribution of the proceeds, unless he is one 
of a class of persons specifically designated by the 
statute,®7 and the services were rendered during 


tire Interest was levied on, sold, and 
conveyed, mortgagor was insolvent, 
and mortgagee, in obtaining his Judg¬ 
ment under which property was sold, 
had set up and established a pre¬ 
ferred lien on property mortgaged, 
and awarding funds to holder of su¬ 
perior mortgage lien under money 
rule was not error.—Coweta Ferti¬ 
liser Co. V. M. C. Kiser Co., 126 S.F. 
793, 33 Ga.App. 278. 
affect of prothoBotary’s oertlfloate 

On execution and sale of realty, 
the fact that certificate of prothono- 
tary showed that lien creditor which 
purchased at the sale held the first 
lien and omitted a lien in favor of 
exceptor, which was imposed by an 
equity decree which was binding on 
the lien creditor, because it was a 
party, did not entitle sheriff to dis¬ 
tribute proceeds of the sale without 
regard to the exceptor's lien, since a 
proper case for correction of the rec¬ 
ord was presented.—^Duquesne Trust 
Co. V. Benovits. 2 A.2d 766, 332 Pa. 
243. 

Partly satisfied mortgage 

Purchaser's payments on mortgage 
extinguished mortgage in amount 
thereof, and therefore distribution of 
full amount of mortgage to such 
purchaser after execution sale was 
improper.—Marshall v. Klein, 96 Pa. 
Super. 680. 

48: Ga.—Coweta Fertilizer Co. v. 

M. C. Kiser Co., 125 S.B. 798, 38 

Oa.App. 278. 


La.—Crichton Co. v. Turner, 111 So. 

261, 162 La. 864. 

23 C.J. p 697 note 60. 

Prroiioons paymsat to a Junior 
lienor may be followed by a court 
of equity which will compel restora¬ 
tion to the prior lienor to whom It 
Justly belongs.—^Ridenour v. Shidel- 
er, 6 Ill.App. 180. 

49. Pa.—Douglass' Appeal, 48 Pa. 

228—^Dentler's Appeal, 23 Pa. 606. 
23 C.J. p 697 note 61. 

60. Ga.—Lathan v. Stringer, 88 S. 
E. 941, 145 Ga. 224. 

23 C.J. p 697 note 63. 

▼old chattel moztgags does not 

improve the position of mortgagee 
over that of an ordinary creditor.— 
Elston, Prince & McDade v. Lyon 
Drug Co., 140 So. 249, 19 La.App. 321. 

61. Pa.—Barnits v. Smith, 1 Watte 
& S. 142. 

23 C.J. p 697 note 66. 

68. Pa.—^Birney's Appeal, 7 A. 160, 
114 Pa. 519. 

63. S.C.—^Ex parte Roddey, 172 S.E. 

866, 171 S.C. 489. 92 A.L.R. 1480. 
Liens acquired by supplementary 
proceedings see infra 8( 394-396. 

66 . Pa.—In re Modes, 76 Pa. 602— 
Baker y. U. S. Foreign & Domestic 
Fruit Co., 7 Pa.Co. 809. 

66. Pa.—Bogdan v. St. Michael's 
Russian Orthodox Church, 178 A. 
878, 114 Pa.Super. 77. 

23 C.J. p 698 note 69. 
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56. Ill.—^Western Stone Co. v. Carv¬ 
er, 93 Ill.App. 160. 

23 C.J. p 697 note 66. 

67. La.—McRae v. His Creditors, 16 
La.Ann. 305. 

Pa.—Bogdan v. St. Michael's Rus¬ 
sian Orthodox Church, 173 A. 878, 
114 Pa.Super. 77. 

23 C.J. p 698 note 70. 

Olezgsrmaa has no priority of lien 
for wages out of proceeds of church 
property sold under execution Issued 
at instance of Judgment creditor of 
church.—Bogdan v. St. Michael's 
Russian Orthodox Church, supra. 

Smployses of ooatraotor 

Where a statute provides that 
those employed by a contractor in 
any work on an oil well shall be 
entitled to a lien for their services, 
it was held that the word '‘contrac¬ 
tor" meant only persons employed 
by the owner or lessees of the well, 
and did not embrace those who un¬ 
dertake to perform some special 
service in the construction of the 
well or opening of the same.—Gibbs 
A Sterrett Mfg. Co's, Appeal, 100 Pa. 
628. 

Xaboesr 

One who performs a contract to 
deliver lumber, by hiring teams and 
drivers, but who does no hauling 
himself, is not a "laborer" within 
the meaning of the statute, and is 
not entitled to the preference pro¬ 
vided by statute in distributing the 
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the time limited by the statute.®*® The preference 
is due only from proceeds of property which has 
been used in and about, or in connection with, the 
business in the course of which the services were 
rendered, and such other property as may be sold 
with it.®® The claim can only be allowed to the one 
performing the work,®® or his assignee.®^ Although 
it has been held that the preference does not apply 
to wages earned after a particular property has been 
seized by the sheriff on execution, since property 
so levied on is in the custody of the law, and that 
when sold the proceeds are preserved against cred¬ 
itors whose liens attach subsequent to the levy,®® 
the day of sale must be regarded as the true limit 
from which to reckon the preference for wages of 
labor in all cases where the possession of the own¬ 
er is not disturbed or transferred to the sheriff.®® 
Such claims are not a lien on the property, but only 
on its proceeds in the custody of the law, and hence 
until there has been a conversion of the property in¬ 
to money the rights of a labor claimant do not 
vest;®^ and he has no control of a writ of exe¬ 
cution issued by a judgment creditor against the em¬ 
ployer.®® The rights of claimant are not affected 
by the fact that his claim has been reduced to judg¬ 
ment.®® 

Notice of claim. Tn order to have a claim for 
wages accruing against a judgment debtor allowed, 
it is necessary for claimant to file with the sheriff 
a written notice of his claim prior to the execution 
salc;®*^ and under some statutes it is also neccs¬ 
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sary that notice of the claim be given to the judg¬ 
ment creditor,®® and to the judgment debtor,®® un¬ 
less such notice is waived.^® While such notice 
need not be in any particular form so long as the 
matters essential to give claimant a lien are recited, 
yet it should set forth facts sufficient to make a 
case within the statute, so that the officer and per¬ 
sons interested may know that the labor was per¬ 
formed within the time limited in a business de¬ 
fined by the act, tha sum due, and that property, the 
proceeds of which is subject to the lien, is embraced 
in the levy.*^! A failure to file or give the notice 
required constitutes a waiver of the right to a pref¬ 
erence in the distribution of the proceeds.^® Any 
number of claims may be included in one notice, 
especially those of husband and wife, provided all 
the requirements of the statute, relative to each, are 
complied with.*^® It is not necessary that the no¬ 
tice should recite all the executions under and by 
virtue of which the levy was made; it is sufficient 
if the first execution is recited.*^® 

c. Bent 

Claims for rent, to be entitled to preference In a dis¬ 
tribution of the proceeds of an execution sale, must be 
perfected as required by the statute conferring the pref¬ 
erence, and must be within its provisions. 

Under some statutes, where the personal property 
of a lessee or tenant, which would be liable to dis¬ 
tress, is sold on execution, the lessor or landlord is 
entitled to a preference in the distribution of the 
proceeds for rent of the premises on which such 
property is situated,*^® even though sufficient person- 


proceeds of an execution sale.— 
Wentroth’s Appeal. 82 Pa. 469. 

58. Pa.—Myanza Color & Chemical 
Co. V. Fertex Dyeingr & Plnlshing 
Co., 12 Pa.Dist. & Co. 666. 

59. Pa.-—Mellon v. Ott, 10 Pa.Dl8t. 
& Co. 19. 

23 C.J. p 698 note 71. 

Owaarahlp of proportp 
Petition for preference for wages 
was properly refused where claim 
was against partnership, in absence 
of evidence that property was part¬ 
nership property.—Rothwell v. Kre- 
mer & Hoffman, 96 Pa. Super. 36. 

80. Pa.—Henry v. Sheaffer, 8 Pa. 
Dlst. 347. 14 Pa.Co. 287. 

23 C.J. p 699 note 72. 

81. Pa.—^Wolfe’s Appeal, 1 Walk. 
461. 

23 C.J. p 699 note 73. 

88 , Pa.—Central Newspaper Union 
V. Oracle, 7 Pa.Co. 188. 

23 C.J. p 699 note 74. 

63. Pa.—Dixon v. Beliefonte Glass 
Co., 7 Pa.Co. 236. 

23 C.J. p 699 note 76. 

64. Pa.—Donnan v. Shaw, 7 Pa.Diat 


606, 21 Pa.Co. 39—^Keystone Lum¬ 
ber Co. V. Spellman, 44 ra.Co. 663. 
66. Pa.—Bell v. Faust, 20 Pa.Co. 
394. 

23 C.J. p 699 note 77. 

66. Ill.—^Western Stone Co. v. Carv¬ 
er. 93 Ill.App. 160. 

23 C.J. p 699 note 78. 

67. Pa,—Bogdan v. St. Michael's 
Russian Orthodox Church, 173 A. 
878, 114 Pa.Super. 77. 

23 C.J. p 699 note 79. 

6& Cal.—Taylor v. Hill, 44 P. 336, 
46 P. 922, 116 Cal. 143. 

69. Cal.—Taylor v. Hill, supra. 

70. Cal.—Taylor v. Hill, supra. 

23 C.J. p €99 note 82. 

71. Pa.—Bogdan v. St. Michael's 
Russian Orthodox Church, 173 A. 
878, 114 Pa^Super. 77. 

23 C.J. p 699 note 83. 

Xnfereaoe m to busiaMUi 

The nature of the employer's busi¬ 
ness may be Inferred from a notice 
of claim describing the labor per¬ 
formed as "hand and farm labor."— 
Torpy v. Webster, 20 Pa.Co. 476. 
78. Pa.—Stlchler v. Malley, 94 Pa. 

82. 


73. Pa.—^Wiand v. Himmelwright, 8 
Pa.Co. 663. 

74. Pa.—Wilson v. Gibson, 10 Pa. 
Co. 191. 

75. Del.—Petition of Hoopes, 5 A. 
2d 666, 1 Terry 126, sustaining 5 
A.2d 653, 1 Terry 120 

Po.—Rifkin's Furniture House v. 

Harry, 35 Luz.Leg.Reg. 137. 

23 C.J. p 700 note 89—36 C.J. p 608 
notes 14, 15, p 666 notes 3-7. 

The purpose of such a statute is 
to benefit landlords, not execution 
creditors, although the view is not 
without support that it tends to pro¬ 
mote the Interests of both tenants 
and their creditors by removing the 
inducement to landlords to require 
onerous conditions for their security. 
—Petition of Hoopes, 6 A.2d 655, 1 
Terry, Del., 126, sustaining 6 A.2d 
663, 1 Terry 120. 

Distraint is not necessary prior to 
the levy in order that a landlord's 
claim be entitled to priority.—In re 
Goldstein, D.C.Pa., 34 F.Supp. 876 . 

The preference is coextensive with 
the right of distress and only the 
sum due for rent which can be col- 
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al property is left on the premises, after the sale^ to 
satisfy the rent,*^^ unless he has waived or otherwise 
lost his right to such preference,or unless the 
sale does not discharge his lien, as in the case of a 
sale of property under a judgment obtained after a 
transfer by the judgment debtor which was fraudu¬ 
lent as to creditors. Such a preference has been 
held to extend to the usual conveyance in fee on 
ground rent, with right of reentry, so that the land¬ 
lord is entitled to be paid the arrears out of the pro¬ 
ceeds of an execution sale, although without inter¬ 
est.^® 

Time and basis of accrual of rent. Under some 
statutes the lessor or landlord is entitled to a pref¬ 
erence only for the rent which has accrued or is 
due at the time of the levy of the execution and not 
for rent to the date of sale, or for the time after 


levy during which the goods remain on the premise 
es in the possession of the officer.^® Rent payable 
in advance, if due, may be claimed out of the pro* 
ceeds of sale.®^ Under other statutes the prefer¬ 
ence extends to subsequent rent, such as rent grow¬ 
ing due but not accrued at* the time of seizure,®® 
rent accrued up to the day of removal of the 
goods,®® or rent due up to the time of sale.®^ 
Under the statutes the landlord is usually limited 
as to the time, such as one year, for which he may 
claim rent.®® In a case of rent accrued at the time 
of seizure if the prescribed length of time is not 
exceeded, it is immaterial that the rent claimed is 
not all for the current year, the last year, or the 
year immediately preceding the levy.®® Likewise 
rent may be preferred although it has accrued under 
successive leases.®^ In a case of rent growing due 


lected by dlatresB can be demanded 
under the preference.—In re Myers, 
D.C.Pa.. 102 F. 869—36 C.J. p 666 
note 97. 

VaUure of the eheVlff to apply the 
proceeds on a landlord's claim for 
rent does not invalidate the sale or 
cause the purchaser's title to be en¬ 
cumbered by the landlord's lien.— 
Craddock v. Rlddlesbarger, 2 Dana. 
Ky., 205. 

Bsmtlatf om shares 

The preference has been extended 
to the value of shares of crops pay¬ 
able as rent.—Zug v. Watson, 19 Pa. 
Dlst. & Co. 671, 47 Tork Leg.Rec. 
174. 

After terml&atloB of tsBaaor 

The preference exists only where 
the tenancy was in existence at the 
time of the seizure under execution 
and me landlord cannot claim it 
where the goods were seized after 
the termination of the tenancy by 
agreement of the parties, although 
rent was still unpaid.—In re Elle- 
good, 116 A. 127, 1 W.W.Harr., Del., 
629. 

The UBsxplrsd term of the lease 
is not goods and chattels on the 
leased premises within the meaning 
of a statute granting a preference 
from the proceeds of a sale of such 
goods and chattels.—Schwartsman v. 
Gould. 160 A. 207, 6 W.W.Harr., Del., 
160. 

The prsfersBoe given wage elslsui 

may be inferior to the preference 
given rent claims.—Mangos v. Cron- 
is, 10 Pa.Dist. & Co. 812, 76 Pittsb. 
Lieg.J. 865. 

78. Pa.—^Allen v. Lewis, 1 Ashm. 
184. 

77. Pa.—Grolder*s Appeal. 6 Pa. 
42{—^Hampton v. Henderson, 4 Pa. 
L.J. 488—Lewio v. Acheson, 80 
PlttBb.Leg.J. 216. 

28 C.J. p 700 note 9L 


78. Pa.—Fisher's Appeal. 83 Pa. 
294. 

23 C.J. p 700 note 92. 

79. Pa.—Ter-Hoven v. Kerns, 2 Pa. 
96. 

23 C.J. p 700 note 93. 

80. N.T.—Therlat v. Hart. 2 Hill 
380. 

23 C.J. p 701 note 98—36 C.J. p 566 
note 98. 

ZisvlsB under several eneeatloBS 
Where levies are made under a 
number of executions, and the pro¬ 
ceeds of the sale are not sufficient 
to satisfy all of them, the landlord's 
claim for rent due is to be reckoned 
up to the date of the levy made on 
that execution which is the last to 
participate in the fund.—Wadas v. 
Sharp, 27 Pa.Super. 233—Worley v. 
Meekley. 1 Phila., Pa., 398—23 C.J. 
p 701 note 98 [a]—36 C.J, p 566 note 
2 . 

81. Pa.—Collins’ Appeal, 86 Pa. 88 
—^Purdy's Appeal, 28 Pa. 97—^Platt 
v. Johnson, 16 Pa.Co. 587. 

23 C.J. p 701 note 96—86 C.J. p 666 
notes 8-11. 

AooeleratiOB Olanses 

(1) A provision in a lease that if 
the goods on the premises shall be 
sold under execution against the 
lessee the rent for the balance of 
the then term shall become due as 
though by the terms of the lease It 
were payable in advance and shall 
first be paid out of the proceeds of 
such sale is binding on the execu¬ 
tion creditor.—Weiss v. Levey, 69 

I Pa.Super. 369. 

(2) A provision in a lease that if 
default is made in any of its condi¬ 
tions, if execution is issued against 
the lessee or if an assignment is 
made for the benefit of efeditors, the 
rent for the entire balance of the 
term shall at once become due and 
payable will be sustained to the ex¬ 
tent of giving the landlord priority 
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for one year's rent out of the pro¬ 
ceeds from an execution sale.—Ros- 
enblum v. Uber, Pa., 266 F. 684. 167 
C.C.A. 614—36 C.J. p 607 notes 20, 22. 

82. Del.—Petition of Hoopes, 6 A. 2d 
655, 1 Terry 126, sustaining 6 A. 
2d 653, 1 Terry 120. 

Ijandlord as pozchaser 

Landlord buying in tenant's unex- 
plred lease at sherifTs sale of ten¬ 
ant's chattels, and immediately tak¬ 
ing possession, is entitled to priority 
for year's rent growing due.— 
Schwartzman v. Gould, 160 A. 207, 5 
W.W.Harr., Del., 160. 

83. N.J.—Newell v. Clark, 46 N.J. 
Law 363—^Woodside v. Adams, 40 
N.J.Law 417. 

84. D.C.—Gibson v. Gautier, 12 D.C. 
36. 

A flsrl facias received by the sher¬ 
iff before an attachment for rent not 
due is entitled to preference and 
must first be satisfied.—Stieber v. 
Hoye, D.C., 28 F.Gas.No.13,441, 1 

Cranch C.C. 40. 

85. Del.—Petition of Hoopes, 6 A.2d 
665, 1 Terry 126, sustaining 6 A. 
2d 668, 1 Terry 120. 

28 C.J. p 700 note 94—36 C.J. p 666 
notes 9, 18, 14, 18. 

Data of sslanzs matozlal 
In determining landlord’s prefer¬ 
ence for one year's rent in arrear or 
growing due at the time of seizure, 
date of seizure under execution proc¬ 
ess and not date of issuance of writ 
is the material date.—^Petition of 
Hoopes, 6 A 2d 658, 6 Terry, Del., 
120, sustained 6 A2d 666, 1 Terry 
126. 

86. Pa.—Weltner's Appeal, 63 Pa. 
302. 

23 C.J. p 701 note 96—86 C.J. p 666 
note 16. 

87. Pa.—Parker's Appeal, 6 Pa. 890. 

I 28 C.J. p 701 note 96—86 CJ. p 666 
I note 17. 



83 C.J.S. 


SXECUTI0N8 


§ 247 


but not accrued at the time of seizure, a preference 
for one year’s rent is not limited to the year imme¬ 
diately following the seizure.*® 

Notice of claim. In order to avail himself of 
this preference, it is ordinarily necessary for the 
lessor or landlord to give notice to the officer of 
his claim prior to the sale of the property levied 
on,** even though the statute does not, in words, 
require notice.®* Under some statutes actual knowl¬ 
edge on the part of the officer does not supply the 
place of notice,while under other statutes a con¬ 
trary rule prevails.®* 

Under the statutes the time for giving notice is 
variously limited, as, for example, to the time pre¬ 
ceding the distribution of the proceeds of the ex¬ 
ecution sale®* or to the time preceding removal of 
the goods.Under a statute requiring notice pri¬ 
or to the sale it has been held that the landlord 
must strictly pursue the statute or he cannot acquire 
rights under it.®* 

Unless required by statute, such notice need not 


be in writing, and it is sufficient if the sheriff is in 
any way apprised of the claim and of the amount 
due.®® Under some statutes the notice is in the 
nature of legal process and the landlord should state 
the facts required by the statutes to show that he is 
entitled to a preference.®*^ Thus the notice must be 
from the landlord®* or his agent,®® and must show 
that the claimant was landlord,^ that defendant in 
execution was his tenant and that the money is due 
from him as such* for the rent of the demised prem¬ 
ises.® Where the preference is restricted to rent 
payable before the levy, the notice of claim must 
show that the claim is within the restriction.^ 
Where the statute so requires, the notice should be 
accompanied by an affidavit showing the amount of 
rent claimed to be due,* although in the absence of 
a statute so requiring the landlord is not required 
to state the amount due with absolute precision.® 

d. Debts Due Government 

statutory priority Is frequently awarded to debts 
due to the national government, the states, or mu> 
nieipalltles. 


Ibease not oommenoed 

If aoods are sold under execution 
within the term of one lease the 
landlord has no preferred claim for 
rent agreed to he paid in advance 
on another lease not yet commenced. 
—Martin’s Appeal, 5 Watts & S., 
Pa., 220. 

68. Del.—Petition of Hoopes, 6 A.2d 
655, 1 Terry 126, sustaining 5 A.2d 
653, 1 Terry 120. 

Beaaon for role has its origin in 
lease and i.s perfected by seizure, 
but does not depend on seizure.— 
Petition of Hoopes, 6 A.2d 656, 1 
Terry, Del., 126, sustaining 5 A.2d 
653, 1 Terry 120. 

Zilberal oonstruotlon 

Under statute providing that ten¬ 
ant's good.s located on leased prem¬ 
ises and seized on execution process 
are liable in preference to process 
for one year’s rent "growing due at 
the time of said seizure," the quoted 
words must be construed liberally 
in favor of landlord.—Petition of 
Hoopes, 5 A.2d 653, 1 Terry, Del., 
120. sustained 6 A.2a 656, 1 Terry 
126. 

89. Md.—Washington v. Williamson. 
28 Md. 244. 

23 C.J. p 701 note 99—36 C.J. p 607 
note 23, p 565 note 84. 

Sevaml eseoutions 

A landlord who gave a notice of 
claim for the same year's rent to 
two officers who levied under dif¬ 
ferent executions could not be pre¬ 
ferred to the extent of a separate 
year's rent under each levy.—Van 
Rensselaer v. Quackenboss, 17 Wend., 
N.Y., 84. 

33 C.J.S.-33 


Question for Jury 

Wh«*ther or not the officer has re¬ 
ceived noti<‘e is a question of fact 
for the Jury.—Burket v. Buude, 3 
Dana, Ky., 209. 

90. Ky.—Burket v. Boude, supra. 

91. Ky.—Craddock v. Rlddlesbarger, 
2 Dana 205. 

Miss.—Stamps v. Gilman, 43 Miss. 
456. 

Delivery of a distress warraat to 

the sherifT is insufficient notice as 
the .statute requires something more 
than more knowledge by the officer 
that rent is in arrear.—Bussing v. 
Bushncll, 6 Hill, N.Y., 382. 

98. S.C—In re Connor, 46 S.C.L. 
319 

36 C.J. p 565 note 86. 

93. Pa.—Burlin v. Commonwealth, 1 
A. 401, 110 Pa. 464. 

23 CJ. P 701 note 99 — 36 C.J. p 665 
note 91. 

Partial distrlbntioa 

Where part of the proceeds of 
the sale have been distributed notice 
is too late, although it is given prior 
to the return day of the writ of exe¬ 
cution.—Herr v. Landis, 25 Pa.DiBt. 
975—36 C.J. p 607 note 24, 

94. N.J.—Ayres v. Johnson, 7 N.J. 
Law 119. 

95. N.Y.—Bussing v. Bushnell, 6 
Hill 382. 

23 C.J. p 701 note 99. 

Under a prior statuts which did 
not in terms require any notice it 
was held that notice after the sale 
was sufficient.—^Beekman v. Lansing, 
3 Wend., N.Y., 446, 20 Am.D. 707. 
98. Ga.—Cochran v. Waits, 66 S.E. 
241, 127 Ga. 93. 
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Ky.—Burket v. Boude. 3 Dana 209. 

97. N.Y.—Olcott v. Frazier. 5 Hill 

562—Millard v. Robinson. 4 Hill 
604. 

Contra Miller v. Johnson. 12 Wend, 
197—23 C.J. p 701 note 2. 

99. N.Y.—Camp v. McCormick, 1 
Den. 641—Bussing v. Bushnell, 6 
Hill 382. 

99. N.Y.—Bussing v. Bushnell, su¬ 
pra. 

An attorney employed to take 
mea.'^ures for distress was not au¬ 
thorized to give such notice since 
h« knew nothing about the facts be¬ 
yond mere hearsay.—Bussing v. 
Bushnell, supra. 

1. N.Y.—Camp v. McCormick, 1 
Den. 641—Olcott v. Frazier, 5 Hill 
562. 

a. N.Y.—Camp v. McCormick, 1 
Den. 641—Millard v. Robinson, 4 
Hill 604. 

xrotioe insnllloient 

A notice alleging a certain amount 
to be due the landlord and that it is 
claimed as rent, accompanied by a 
general affidavit of the truth of the 
notice, does not sufficiently impart 
that rent is in fact due.—Olcott v. 
Frazier, 5 Hill, N.Y., 562. 

N.Y.—Camp v. McCormick, 1 
Den. 641—Olcott v. Frazier, 6 Hill 
662. 

4. N.Y.—Camp v. McCormick. I 
Den. 641. 

8. Md.—Washington v. Williamsoiit 
23 Md. 244. 

0L Pa.—Timmes v. Metz, 27 A. 248f 
156 Pa. 384. 
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In the absence of statute, debts due to the nation¬ 
al government, a state, or a municipality, such as 
debts for taxes, are not entitled to priority over sub¬ 
sisting liens on the property sold on execution in 
the distribution of the proceeds realized therefrom.^ 
However, in some jurisdictions, by express statutory 
enactment, such debts are made a first lien on the 
property and have a preference over all other claims 
in the distribution of the proceeds of the sale.^ 
Statutory provisions for recording tax liens must be 
conformed to in order that a preference be ob¬ 
tained.^ Where an undivided interest in land has 
been sold only a proportionate share of taxes against 
the land need be paid from the proceeds of the sale 
in preference to the execution.^® 

§ 248, Distribution among Different Judg¬ 
ments or Executions 

In general the right of a Judgment or execution credi. 


tor to ehare In the proceed! of a sale on execution on 
another judgment depends on whether or not the lien 
of his judgment or execution on the property Itself has 
been destroyed. As between different judgments and 
executions entitled to share In the proceeds In general 
they should take In accordance with the priorities of their 
Hens, and In the absence of statute to the contrary where 
Hens are equal they should share pro rata. 

The proceeds of an execution sale are not ap¬ 
plicable to the satisfaction of judgments which were 
not liens on the property and under which no exe¬ 
cution was levied thereon.^^ 

The right of judgment and execution lienors to 
share in the proceeds of sale depends on whether or 
not the sale extinguishes their liens on the proper- 
ty.i2 The general rule in the case of a sale of land 
under a junior execution is that the title passes sub¬ 
ject to the lien of a prior judgment or execution, 
and the money realized from such sale cannot be 
applied to the payment of a senior judgment lien 


7, Ala.—^Holdln^r v. Thomas, 62 Ala. 
4. 

23 C.J. p 701 note 3. 

8 . Pa.—Keystone State Building & 
Loan Ass'n v. Sabo, 14 A.2d 831, 
140 Pa.Super. 599—Mortgage Co. 
V. Born, 88 Pittsb.Leg.J. 253—Na¬ 
tional-Dime Bank v. Eltringham. 
13 Northumb.Leg.J. 264, 29 Mun. 
L.R. 198. 

23 C.J. p 701 note 4. 

Payment of taxes from property In 
custody of law generally see the 
C.J.S. title Taxation 8 615, also 
61 C.J. p 957 notes 20-22. 

Priorities among tax liens and oth¬ 
er liens generally see the C.J.S. 
title Taxation 88 599-606, also 61 
C.J. p 925 note 65-p 936 note 9^. 

Oooupatloa tax or a per capita 
tax against an owner of land is not 
a tax on the land within a statute 
making taxes of the latter class a 
first Hen on the property.—Lesher v. 
Martin. 17 Pa.Dist. & Co. 37*9, 46 
York Leg.Rec. 1*66. 

Capital stock and corporate loans 
taxes are made preferred claims.— 
Myanza Color & Chemical Co. v. 
Fertex Dyeing & Finishing Co., 12 
Pa.DiBt. & Co. 666. 

Xiiquld fad tax lien is entitled to 
priority.—Toung v. Young, 18 Pa. 
Dist. & Co. 353. 

Baal astato taxas are given a pref¬ 
erence.—First Nat. Bank, for Use 
of Hunter, v. Mount, 7 A.2d 528, 
136 Pa.Super. 549. 

Zatarast axA psxaltlas 

If an amount is bid at a sheriff's 
sale sufficient to pay taxes in full, 
including interest and penalties, the 
right of the taxing authority to pay- 
*mefit of tax in full attaches as of 
date of sheriff's sale, and cannot 
.be affected by a subsequent tender 
by bidder of less than such amount. 


—Keystone State Building & Loan 
Ass'n v. Sabo, 14 A.2d 831, 140 Pa. 
Super. 599—Exchange Nat. Bank v. 
Welch. 26 Pa.Dist. & Co. 303, 17 Erie 
Co. 125. 

fk Pa.—Semanezyk v. Moran, 25 Pa. 
Diet. & Co. 697. 

la Ohio.—Ohio Savings & Trust 
Co. V. Schumacher, 172 N.E. 682, 
36 Ohio App. 65, affirmed Schu¬ 
macher V. Ohio Savings & Trust 
Co., 169 N.E. 442, 121 Ohio St. 446. 

11. Minn.—^Reaume v. Winkelman, 
255 N.W. 81, 192 Minn. 1, 93 A.L.R. 
313. 

Fraodolsiit ooxvsyaaios 

If a conveyance of real estate was 
fraudulent as to a Junior Judgment 
creditor but not as to a senior Judg¬ 
ment creditor, so that the latter could 
not issue execution against the prop¬ 
erty, he is not entitled to priority 
in the distribution of the proceeds of 
an execution sale under the junior 
Judgment.—Zook v. Shirk, 12 Pa.DiBt. 
& Co. 322, 41 Lanc.L.Rev. 385. 

18. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 46 P.2d 442, 7 
Cal.App.2d 52. 

13. Ala.—Caldwell v. Houser, 19 So. 
796, 108 Ala. 125. 

23 C.J. p 503 note 98, p 702 note 12. 

Zn ITsw Jsmsy 

(1) Under statute an execution 
sale under a Junior Judgment dis¬ 
severs the lien of a prior Judgment 
when there has been no execution 
and levy under the latter.—Lambert- 
ville Nat. Bank v. Boss, Ch., 13 A. 
18. 

(2) Under earlier decisions the 
proceeds of sale under a Junior ex¬ 
ecution were not applied to the prior 
lien because the latter continued to 
be enforceable against the land.— 
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Den V. Young. 12 N.J.Law 300—^Wil¬ 
liamson V. Johnston, 12 N.J.Law 86. 
Za North Carolina 

(1) The rule has been applied with 
the qualifleation that if executions on 
senior Judgments are in the sheriff’s 
hands at the time of sale under an 
execution on a Junior Judgment, the 
Hen of those senior Judgments is 
transferred to the proceeds of sale. 
—Bernhardt v. Brown, 24 S.E. 627, 
118 N.C. 700—Burton v. Spiers, 92 N. 
C. 503—23 C.J. p 702 note 12. 

(2) In a case involving such qual¬ 
ification the sheriff should apply the 
proceeds to the execution in his 
hands which was issued on the old¬ 
est docketed Judgment and the pro¬ 
ceeds should next be applied in sat¬ 
isfaction of the next oldest Judg¬ 
ment Hen, whether execution has is¬ 
sued thereon or not.—O. A. Gam- 
brill Mfg. Co. V. Wilcox, 15 S.E. 885, 
111 N.C. 42, 44. 

(3) As another qualification, if the 
amount bid by holder of second Judg¬ 
ment at execution sale under the sec¬ 
ond Judgment was more than the 
amount of that Judgment, the Judg¬ 
ment debtors were entitled to have 
the excess over and above the 
amount necessary to pay the sec¬ 
ond Judgment applied to the satis¬ 
faction of first Judgment.—Aber- 
nethy Land & Finance Co. v. First 
Security Trust Co., 196 S.E. 340, 213 
N.C. 369. 

(4) It is legal duty of trust com¬ 
pany, purchasing Judgment prior to 
Judgments secured by it as admin¬ 
istrator of decedent's estate against 
same parties, to apply proceeds of 
sale of lands under execution on lat¬ 
ter Judgments to satisfaction of pri¬ 
or Judgment so far as adequate and 
available for such purpose, whether 
in pursuance of purchase contract 
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but it has been held that, whether the sale is had 
under the junior or any other of the executions in 
the sheriff’s hands, the proceeds must be applied to 
the satisfaction of the existing judgment licns.^^ 
When a sale of real property is made under a prior 
execution, the junior judgment and execution liens 
on the land are ordinarily extinguished and there¬ 
fore the lienholders may share in the proceeds.i^ 
Where the sale is made under all the executions 
and judgments, or under a junior judgment but free 
and clear from all judgment liens, the latter liens 
may share in the proceeds.^® 

So far as personal property is concerned, howev¬ 
er, it is generally held that the proceeds of its sale, 
under an execution, must be applied to the satisfac¬ 
tion of other executions, even though the latter 


were prior liens on the property, because the sale 
discharges the liens but in some jurisdictions 
the proceeds of such a sale should be applied to the 
junior execution, under which the sale was made, 
where there has been no levy under the senior exe- 
cution.i® 

Priorities. When different judgments or execu¬ 
tions are entitled to participate in the proceeds of 
a sheriff’s sale, distribution as between them should 
generally be according to the priorities of their 
liens,i® especially where there is an agreement be¬ 
tween the parties to this effect.^® This rule of dis¬ 
tribution has been applied where priorities among 
execution liens depend on the order of delivery of 
the writs to the officer,although the several exe¬ 
cutions are levied at the same time ,22 or although. 


or not.—Abernethy Land & Finance 
Co. V. First Security Trust Co., 199 
S.E. 733, 214 N.C. 478. 

14. Ind.—Carnahan v. Yerkes, 87 
Ind. >62. 

23 C.J. p 769 note 99. p 702 note 13. 

15. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442. 
7 Cal.App.2d 52. 

10. N.C.—Cannon v. Parker. 81 N.C. 

20 . 

23 C.J. p 503 note 97, p 769 note 0. 
Xiaok of authority to aell 

An officer who attempts to sell real 
estate under two executions and who 
has authority to sell under the jun¬ 
ior execution, but not under the 
senior one. must apply the proceeds 
of the sale to the Junior execution 
and not to the senior one.—Mush- 
back V. Hyerson, 11 N.J.Law 346. 

17. Ala.—Caldwell v. Houser, 1'9 So. 
796, 108 Ala. 125. 

23 C.J. p 702 note 14, p 769 note 99. 

Zu MlssisBippi 

(1) The text rule of distribution 
is especially applicable where the 
sale is made in violation of an agree¬ 
ment between the parties.—Kohl- 
man V. Meridian First Nat. Bank, 15 
So. 131. 71 Miss. 843. 

(2) Under statutes making Judg¬ 
ments liens on personal property 
without the issuance of execution, 
the holders of prior Judgment Hens 
who comply with statutory require¬ 
ments may be paid from the pro¬ 
ceeds of a sale under a Junior ex¬ 
ecution.—Mobile & O. R. Co. v. Trot¬ 
ter, 86 Mias. 416. 

(3) However, under earlier stat¬ 
utes it was held that If there was 
a prior Judgment Hen on personal 
property sold under a Junior execu¬ 
tion the proceeds of the sale be¬ 
longed to the Junior lienor and the 
prior lienor could not share therein 
but was left to recourse against the 
property .-^Reynolds v. Ingersoll, 19 


Miss. 249, 49 Am.D. 57—Goode v. 
Mayson, 7 Miss. 543. 

(4) When the operative energy of 
a prior execution had been sus¬ 
pended by an injunction, a sale un¬ 
der a Junior execution did not dis¬ 
charge the prior Hen and it was not 
payable from the proceeds.—^Lynn 
V. Gridley. 1 Miss. 548, 12 Am.D. 591. 

18. Fla.—Love v. Williams, 4 Fla. 
126. 

Pa.—Sweet v. Williams, 29 A. 350, 
162 Pa. 94. 

23 C.J. p 703 note V9. 

10. Cal —Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442, 
7 Cal.App.2d 52. 

Pa.—Bogdan v. St. Michael's Rus¬ 
sian Orthodox Church, 173 A. 878, 
114 Pa.Super. 77. 

23 C.J. p 503 note 97, p 701 note 7, 
p 702 notes 13, 14, p 769 note 5. 
Preferred clarms soe supra 9 247. 
Priorities between executions see su¬ 
pra 9 '127. 

Priority of Judgment liens generally 
see the C.J.S. title Judgments 99 
483-485, also 34 C.J. p 601 note 
55-p 614 note 86. 

Bapoalt of Uan with shoxUr 

Where two executions are held by 
dirCcrent parties, and property is sold 
under the Junior execution, the sher¬ 
iff may pay the proceeds to the 
plaintiff by whose process it was 
raised, unless the holder of the sen¬ 
ior execution deposits his Hen with 
the sheriff, and, where the senior 
lienholder fails to do so, he cannot 
recover the fund from the junior 
lienholder.—McDuffie Oil & Fertiliz¬ 
er Co. V. Sims, 120 S.E. 549, 31 Ga. 
App. 261, transferred, see 117 S.E. 
318, 155 Ga. 521. 

Bacsoutlon ■ospeiidsd 

If a prior Judgment creditor sus¬ 
pends his execution he loses his pri¬ 
ority of Hen so that an execution 
sale under a junior Judgment will 
accrue to its beneflt.—Mlchie v. • 
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Planters’ Bank, 6 Mias. 130, 34 Am. 
D. 112, 

Other property of debtor 

(1) Where execution creditor 
failed to prove Judgment debtor had 
other property to satisfy claim of 
intervening prior Judgment creditor, 
latter was entitled to priority in pro¬ 
ceeds of execution sale.—Penn Lib¬ 
erty Oil Co. V. Crescent Magnolia 
Planting & Mfg. Co., 132 So. 254, 15 
La.App. 670. 

(2) On exce'ptions to distribution 
of proceeds of the sale of realty, it 
appeared that a holder of a Judg¬ 
ment had issued execution and levied 
on the personal property of the debt¬ 
or, which was claimed by a third 
person, and that it had secured a 
verdict on the sheriff’s interplead¬ 
er. Subsequently it compromised the 
verdict for a lesser amount. On the 
levy on the real estate and the dis¬ 
tribution of the proceeds thereof it 
was error to disregard the senior 
lien. The holder thereof by Its dil¬ 
igence acquired a levy on the debt¬ 
or’s personal property and reduced 
the lien by the amount recovered; 
but it was not to be penalized fur 
making a compromise, and was un¬ 
der no duty to consult the Junior 
creditor before so doing, and at the 
time of the sale of the real estate 
there were not two funds to which 
the senior creditor had recourse, the 
personal fund having been eliminat¬ 
ed nearly a year before—^Zacharias 
V. Wagner, 81 Pa.Super. 527. 

80. Del.—Trimble v. Hurst, 30 A. 
670, 12 Del. 14. 

81. Ill.—Leach v. Pine, 41 Ill. 65. 89 
Am.D. 375. 

23 C.J. p 499 note 49. 

88. Del.—Stuarts v. Reynolds, 4 Del. 

112 . 

Pa.—Shafner v. Gilmore, 3 Watts & 
S. 43'8. 

23 C.J. p 702 note 16. 
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where the several cpcecutions are in the hands of 
the same officer, the junior execution is levied 
first and has also been held to apply althoug^h no 
levy is made on the senior execution.^^ Under this 
rule the proceeds of a sale should be applied to a 
judgment having priority of lien before application 
to a junior judgment even though execution on the 
latter was first levied.*® At coihmon-law where the 
proceeds of a sale of property under two or more 
executions, the liens of which are equal, are not 
sufficient to pay the debts that have been levied, the 
proceeds must be applied equally to the several 
debts, irrespective of their several amounts, unless 
a surplus remains after the full payment of one or 
more of the claims, in which case the surplus must 
be applied equally to the balance of the unpaid 
debts.*® 

Exceptions to the general rule of distribution ac¬ 
cording to the priority of liens occur where the pri¬ 
or lienor waives his rights, as considered infra § 
249, and under particular statutory provisions which 
are intended to aid a diligent junior lienor.*^ Also 
in many jurisdictions, by statutory enactment, where 
several judgments are rendered at the same term 
of court against one defendant in favor of different 
creditors, and real estate of the judgment debtor is 
sold under an execution issued on one of the judg¬ 
ments, executions on the other judgments being all 
in the sheriff's hands at the time of sale, the holders 
of such judgments are entitled to share pro rata in 
the proceeds of the sale, without regard to the ex¬ 
ecution under which the land was sold,*® Such a 
statute ordinarily relates only to sales of real estate, 
and not to sales of personal property on which ex¬ 
ecutions become liens in the order of priority of de¬ 
livery to the sheriff.** 

Judgments of federal and state courts. The above 

83. Ky.—Kennon v. Plcklin, 6 B. 

Mon. 414, 44 Am.D. T?6. 

23 C.J. p 4S8 note 36. p 702 note 17. 

84. N.Y.—Pach v. Gilbert, 27 N.E. 

'391, 124 N.Y. *612, 20 N.Y.Civ.Proc. 

307. 

85. Ga.—'Piedmont Sav. Co. v. Chap¬ 
man, 166 S.E. 638, 42 Ga.App. 655. 

88. Mass.—SiKourney v. Eaton, 14 

Pick. 414, 25 Am.D. 414. 

28 C.J. p 703 note 28. 

amentlon llena created 1>7 levy 

Execution lienors whose execu¬ 
tions were levied on personal prop¬ 
erty on the same day arO entitled 
to a pro rata distribution of the pro¬ 
ceeds of the execution sale in a Ju¬ 
risdiction where the lien is created 
by the levy.~Lawrence v. Wolford, 

17 S.C. 686. 

87. N.J.—^Llppincott v. Smith, 64 A. 


rules are not changed by the fact that some of the 
judgments were rendered in state courts and some 
of them were rendered in federal courts;*® but the 
marshal cannot apply proceeds to the satisfaction of 
a judgment in the state courts, in the hands of the 
sheriff.*! 

Where one judgment or execution fraudulent or 
satisfied. Where property is sold under several ex¬ 
ecutions, one of the creditors is not entitled to share 
in the proceeds of the sale if it appears that his 
judgment or execution is fraudulent,** or has previ¬ 
ously been satisfied,** unless such satisfaction has 
been vacated.*^ A judgment lien which has been 
partly satisfied can share in the proceeds of a sale 
only on the basis of the remainder of the claim, not 
on the basis of the entire original amount.*® Where 
a first judgment is held valid as against a second 
judgment, but invalid as against a third judgment, 
the first judgment creditor is nevertheless entitled to 
so much of the proceeds of a sale as between the 
second and third judgment creditors would have 
gone to the second.** 

Set-off against execution creditor. Money col¬ 
lected by an officer on an execution sale is in cus- 
todia legis, and in some jurisdictions it cannot be 
applied by the officer to the satisfaction of a con¬ 
temporaneous execution against the execution cred¬ 
itor, at least not before the return of the first exe¬ 
cution.*"^ In other jurisdictions, however, the sher¬ 
iff may apply the proceeds of an execution sale to 
the payment of an execution held by him against 
the execution creditor,** or on motion the court may 
order him to do so,** unless the legal or equitable 
right to it has passed to some other person.^® 

§ 249. — Waiver of Rights 

The right! of a prior creditor to the proceeds of an 
execution sale may be waived by him. 

Alexander, 156 A 615, 102 Pa.Su- 
por. 158—Gold Standard National 
Bank v. Shannon, 77 Pa.Super. 236. 
38. Pa.—Tomb’s Appeal, 9 Pa. 61. 
23 C.J. p 703 note 26. 

37. Ela.—Hooker v. Wiggins, 139 So. 
803. 104 Fla. 355. 

23 C.J. p 703 note 33. 

Levy under execution on property 
in custody of law see supra § 55. 
Set-off of executions generally see 
infra 8 336. 

38. S.C.—Maddox v. Kennedy, 81 S. 
C.L. 102. 

23 C.J. p 704 note 34. 

39. Mo.—Ex parte Pearle, 13 Mo. 
467, 53 ATn.D. 155. 

23 C.J. p 704 note 35. 

48i Mo.—Ex parte Fearle, 13 Mo. 

467, 53 Am.D. 166. 

S.C.-^Reld V. Rainey, 3l S.C.L. 4. 


141, <69 N.J.Eq. 787. reversing 60 
A. 330, 69 N.J.Eq. 243. 

88. Neb.—^Moores v. Peycke, 82 N. 
W. 1072. 44 Neb. 405. 

28 C.J. p *703 note 29. 

89. Ill.—Lawrence v. Mclntlre, 83 
Ill. 399. 

30. U.S.—Leo'pold v. Godfrey, C.C. 
111., 50 F. 145. 

23 C.J. p 703 note 2*1. 

31. U.S.—Hagan v. Lucas, Ala., 10 
Pet. 400, 9 L.Ed. 470. 

92* Pa.—Boyd v. Roberts, 2 Pa.Co. 
535. 

23 C.J. p 703 note 23. 

33. Ga.—Parrott v. Nesbitt, 6 S.E. 

•840, 81 Ga. 306.- 
23 C.J. p 703 note 24. 

84. N.Y.—People v. Lansing, 3 Abb. 

Dec. '633, 6 Transcr.A. 96. 

85« Pa.—Chambersburg Trust Co. v. 

516 
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The rights of a prior creditor to the proceeds may 
be waived by him.*^ Where an execution creditor 
having a prior lien allows the proceeds of a sale to 
be applied in satisfaction of a junior lien to the prej¬ 
udice of third persons, it will be considered an ex¬ 
tinguishment pro tanto of such creditor’s lien ,^2 and 
it is immaterial under which execution the money 
was raised and brought into court. 

§ 250. -Liability to Refund 

Where the proceeds of an execution sale are paid to 
a party not entitled thereto they are In goneral recover- 
able back. 

Where the proceeds of an execution sale arc paid 
over to a party not entitled thereto, they are gener¬ 
ally recoverable back.^^ Especially is this so where 
the payment was on an agreement to refund under 
certain conditions.^® When however an officer er¬ 
roneously levied on and sold property under a writ 
other than the one first delivered to him and paid 
the proceeds to a bona fide junior lienor, it has been 
held that the only remedy of the senior lienor was 
against the officer for breach of duty.^® Where 
property is sold under a judgment which is subse¬ 
quently reversed, recovery may be had only from 
the party who obtained the erroneous judgment, 
and not from creditors who merely filed their claims 
after the judgment was entered and received only 
what was justly due them.^'^ 


§ 251. Surplus 

After payment of the executions In the hands of the 
officer, the remaining proceeds of an execution sale are 
payable to the execution debtor or his representative in 
the absence of other Hens or claims. Adverse claims 
to surplus proceeds may be asserted by motion or. In 
case the right Is not clear, the claimant may be remitted 
to his action. 

Where a sheriff has satisfied all executions placed 
in his hands, and there are no liens on the property 
which were transferred to the proceeds by virtue of 
the sale, the execution debtor or his representative 
is entitled to any surplus remaining in the sheriff’s 
hands,unless he is estopped from claiming it,^® 
as where the right to the surplus is shown to be in 
some third person who was the real owner of the 
property®® or who held an equitable title thereto.®1 
This right to the surplus exists even where the 
property is subject to a prior lien if the lien is 
not displaced by the salc,®^ and passes to a receiver 
appointed in proceedings supplementary to an exe¬ 
cution against the debtor.®^ The sheriff cannot re¬ 
tain such surplus for a debt due to himself®^ or for 
expenses which he incurred without legal authori¬ 
ty.®® If the sheriff states in his deed that he has 
received the price, although he has not, he will be 
responsible for any balance due the debtor,®® un¬ 
less the latter, with knowledge of the facts, accepts 
a reconveyance from the purchaser on conditions 
stipulated between themselves.®'^ Where the debt- 


41. S D.—Banton v. Dakota Liodgre 
No. 1, I O O.F., 2^2 N.W. 874. 

23 C.J. p 704 note 37. 

Loss or suspt'nsion of execution lien 
generally see supra §§ 132-137. 
Waiver of Judfirment lien generally 
see the C.J.S. title Judgments § 
507, also 34 C.J. p 631 note 4-p 
632 note 14. 

Conaeiit to pro rata diitributioa 

When an execution creditor con¬ 
sented to a provision In the judg¬ 
ment calling for pro rata distribu¬ 
tion of the proceeds of the execu¬ 
tion he lost the right to demand pri¬ 
ority.—Banton v. Dakota Lodge No. 
1, I.O.O.F., S.D., 292 N.W. 874. 

A diroctloa not to lovy a senior 
writ operates as a waiver of pri¬ 
ority and makes Jt the duty of the 
officer to levy and satisfy Junior 
writs In his hands.—Moore v. Fitz, 
15 Ind. 43—23 CJ. p 50'5 note 83. 

42. Ga.—Rushin v. Shields, 11 Oa. 
686. 56 Am.D. 436. 

S.C.—Lawrence v. Grambling, 19 S.C. 
461. 

23 C.J. p 704 note 38. 

43« Oa.—Rushln v. Shields, 11 Ga. 
636, 56 Am.D. 436. 

44. Minn.—Auerbach v. Oleseke, 41 
N.W. 946, 40 Minn. 258. 

23 C.J. p 704 note 40. 


In Pafiiasylvaala 

(1) Where a party, by false rep- 
re.sentations that his judgment is 
the* first hen, procures the improper 
payment to himself of the proceeds 
of an execution sale, they may be 
recovered back —McDonald v. Todd, 
1 Grant 17 

(2) However, a creditor who re- 
ccive.s payment In good faith with¬ 
out fraud or unfairness, out of funds 
belonging to another creditor, is not 
liable to refund.—^Diechman v. 
Northampton Bank, 1 Kawle 54. 

45. IT.S.— U. S. V. Mechanics’ Bank, 
D.C.ra., 2'6 F.Cas.No.15,756, Gilp. 
61. 

46. N.C.—Motz v. Stowe, 33 N.C. 
434 

23 C.J. p 505 notes 28, 32. 

Zn Mew York 

(1) The text rule has been ap¬ 
proved.—Marsh v. Lawrence, 4 Cow. 
461—Sandford v. Roosa, 12 John.s. 
162 . 

(2) Nevertheless the rule is sub¬ 
ject to the exception that money 
paid to an officer of the court under 
a mistake of law Is recoverable.— 
Glllig V. Grant, 49 N.Y.S. 79, 23 App. 
Div. 696. 

47. Ky.—Hays v. Griffith. 8 S.W. 

S17 


431. 83 Ky. ll S.W. 306, 9 Ky. 
L. 65. 

48. La.—Hunter v. Rayville State 
Bank, 125 So. 477, 12 La.App. 143. 

Tex—McKenzie v. Mayer, Civ.App., 
20 S.W.2d 238. 

23 C.J p 704 note 45. 

49, Pa.—On wake v. Harbaugh, 23 
A 985, 148 Pa. 278. 

23 C J. p 705 note 46. 

5C^ N.J —Siccardi v. Caruso, 198 A. 

370, 120 NJ.Law ll'l. 

N.Y.—Henderson v. Tomb, 8 N.Y S. 

2d 612. 16'9 Misc. 737. 

23 C.J. p 705 note 47. 

51. Colo.—Ross V. Brown, 212 P. 
835. 72 Colo. 660. 

52. Mich.—Munger v. Sanford, 107 
N.W. 914, 144 Mich. 323. 

53. N.Y.—Davenport v. McChesney, 
86 N.Y. 24 2. 

Supplementary proceedings generally 
see infra S§ 345-402. 

54. Pa.—Hopkins v. Forsyth, 14 Pa. 
34, 53 Am.D. 513—Fitch’s Appeal. 
10 Pa. 46'1, 51 Am.D. 495. 

56b Ind.—Martin v. Heissner, 54 Ind. 
217. 

56. La.—Winter v. Zacherie, 4 Rob., 
La., 36. 

67. La.—Winter v. Zacharle, supra. 
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or bids in the land for a sum greater than the 
amount of the execution and costs, the so-called sur¬ 
plus coming back to himself cannot be impounded as 
an asset.®* 

As between the execution debtor and his grantee 
the rule is well settled that a grantee of property 
which has been sold under a judgment against the 
grantor, which was a prior lien upon the property, 
is entitled to any surplus remaining after the sat¬ 
isfaction of such judgment.®* This is equally true 
where the grantee himself becomes the purchaser 
at the execution sale.** 

Other creditors. If there are other executions 
against the same debtor in the hands of the sher¬ 
iff,or in the hands of another officer,®* the sur¬ 
plus should be applied thereon, even though there 
has been no levy under the other executions, where 
a levy is not necessary to create a lien.®* Likewise, 
if other liens are displaced by the sale, such lienors 
are entitled to the surplus in the order of priority 
of their liens.®^ This rule applies to a mortgagee 
where the lien is displaced by the sale and the 
mortgage is a junior lien;®® but generally, where 
land is sold subject to a prior mortgage, the surplus 
proceeds, in the absence of other liens thereon, must 
be returned to the judgment debtor, and not paid to 
the mortgagee who must look to the land for the 
satisfaction of the mortgage.®® Where the mortga¬ 
gee of personal property bids it in on an execution 
sale against the mortgagor, thereby waiving the pri¬ 
ority of his mortgage lien over the execution lien, 
the mortgagee is entitled to the surplus as against 
the execution debtor.®^ In some states the proceeds 
of an execution sale of land are considered realty, 

B8. Tenn.—Carter v. 

42 S.W. 169. 

59. Ga.—Crawford v. Williams, 76 
Ga. 792. 

23 C.J. p 70'5 note 55. 

60. Ala.—^Wheeler v. Kennedy, 1 
Ala. 292. 

Pa.—Blttlng’s Appeal, 17 Pa. 211. 

23 C.J. p 706 note 6'6. 

81. N.J.—Millville Nat. Bank 
Shaw, 42 N.J.Iiaw 550. 

23 C.J. p 70-5 note 57. 

3 >Mtli of oroditor 

Sheriff was under no duty to ap¬ 
ply any excess in proceeds of sale 
of property on execution on another 
execution Issued in name of third 
person after death of such judsrment 
creditor.—Downs v. Wagnon, Tex. 

Clv.App., 66 S.W.2d 777, error dis¬ 
missed. 

62. Mass.—Denny v. Hamilton, 16 
Mass. 402. 

63 . Tenn.—Simpson v. Sparkman, 12 
L.ea 860. 


so that the surplus should be treated as land and 
paid over to the judgment creditors having liens on 
the land according to the priority of their judgment 
liens.®* 

Recovery. The court has control over the surplus 
money, and if at the time of the sale the property 
was subject to, or bound by, subsequent judgments 
and executions, it may require such surplus to be 
brought into court to be distributed.®* In some ju¬ 
risdictions the sheriff may file a bill in interpleader 
after several claims have been made to surplus mon¬ 
ey in his hands.*^* The person entitled to the sur¬ 
plus may sue the sheriff or purchaser therefor, 
or may make application for the payment of such 
surplus by motion in the action in which the exe¬ 
cution was issued.*^* Where, however, claimant's 
right to such surplus is not clear, his remedy is an 
action against the sheriff or the party who has re¬ 
ceived the surplus and not by summary proceed¬ 
ings.'^* Where the surplus is paid into court in a 
proceeding to which the then owner of the property 
is not a party, an order of the court disposing of 
it, without notice to and without the knowledge or 
consent of such owner, is without jurisdiction and 
void.*^^ 

§ 252. Proceedings for Distribution 

a. In general 

b. Power of court 

c. Remedies of claimant 

d. Order or decree 

e. Costs 

f. Appeal 

Wash.—^Mayer v. Morgan, 66 P. 
128, 26 Wash. 71. 

23 C.J. p 706 note 63. 

69. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co.. 45 P.2d 442, 7 
Cal.App.2d 52. 

23 C.J. p 706 note 65. 

TO. Mo.—Endres v. Hadeler, App., 
220 S.W. 1002. 

71. Cal.—Mehein v. Saunders, 63 P. 
1084, 13'1 Cal. 681, 54 L.R.A. 272. 
reversing 66 P. 1110, 6 Cal.Unrep. 
Cas. 279. 

23 C.J. p 706 note 66., 

•/jL Iowa.—Polk County v. Sypher, 
17 Iowa 358. 85 Am.D. 568. 

23 C.J. p 70‘6 note 67. 

73. N.y.— Frankel v. Elias, '60 How. 
Pr. 74. 

Ohio.—Creps v. Baird. 3 Ohio St. 
277. 

74b Kan.—^Poole v. French, 111 P. 
488, 83 Kan. 281. 


Wyrick, Ch., 


6 *. N.T.—Kittle v. Gordon, 263 N. 

Y.S. 647, 146 Misc. 726. 

23 C.J. p 705 note 60, p 697 note 66. 
Attachment rendered void 

An attachment which is rendered 
void rather than merely displaced 
by a seizure under execution does 
not become payable from the pro¬ 
ceeds of the execution sale.—Watson 
v. Todd, 6 Mass. 271—23 C.J. p 706 
note 58. 

SB. Neb.—'Storz Brewing Co. v. 

Hansen. 152 N.W. 370, 98 Neb. 282. 
23 C.J. p 705 note 61, p 697 note 65. 
06L Ga.—^De Vaughn v, Byrom, 36 
S.E. 267, 110 Ga. 904. 

23 C.J. p 706 note 62. 

Xn an a^fUty proceeding the sur¬ 
plus has been held applicable to the 
mortgage debt where the purchaser 
by mistake had bid the full unen¬ 
cumbered value of the property.— 
Norman v. Norman. 11 S.E. 1096, 26 
S.C. 41. 

67. Kan.—Walker v. Braden, 25 p. 
196, 44 Kan. 707. 
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a. In (General 

Generally the eherlfT may distribute the proceeds of 
an execution sale to the parties entitled thereto In the 
absence of confUctlng claims* but at his own risk. Under 
some circumstances he should hold the proceeds subject 
to the court's order and apply to the court for directions 
on notice to all claimants* or pay the money Into court 
and thereby free himself from responsibility. Under some 
statutes the officer may compel contesting claimants to 
interplead. 

The general rule is that a sheriflF may distribute 
the proceeds of an execution sale to the parties en¬ 
titled thereto, in the absence of conflicting claims, 
although he does so at his own risk and is liable to 
the party injured for any mistake but where the 
proceeds of an execution sale are the subject of 
conflicting claims of which the sheriflF has due no¬ 
tice he cannot proceed to the distribution thereof, 
but should hold the money until the claims are set¬ 
tled, unless otherwise directed by the court.If 
the sheriff is in doubt, he may pay the proceeds in¬ 
to the court, and thereby exonerate himself from 
responsibility,'^'^ otherwise he should apply to the 
court for instructions as to the proper disposition 
of the fund.78 Jt is the practice in some states, 
where there are conflicting claims to the proceeds 
of a sale, for the officer to make a return setting 
forth the various claims and to ask the court to 
make an order regulating the distribution of such 
proceeds but where the sheriff takes an indemni¬ 
fying bond from one of the creditors, and sells in 
consequence of that indemnity, he cannot afterward 
apply to the court for its advice as to the distribu¬ 
tion of the fund raised by the sale.®® On a distri¬ 


bution, neither the sheriff, auditor, nor the court can 
inquire into the judgment under which the sale was 
made, the proper practice being to move to open the 
judgment.®^ 

Notice. On an application by the offlew for an 
order of distribution, all claimants of the proceeds 
should be notified that they may come in, make them¬ 
selves parties, and submit their claims for deci¬ 
sion but wheredhe proceeds are in court in com¬ 
pliance with an order therefor, and the parties in 
interest are before it, an order for distribution may 
be made without giving notice of a hearing there¬ 
on.®® By statute in some jurisdictions the sheriff 
may compel the contesting claimants of the fund to 
interplead ;®^ but it is doubtful whether he can do 
this without statutory authority.®® If, however, the 
sheriff seizes property claimed by a person against 
whom there is no execution* he is a wrongdoer if 
the claim be just and he cannot compel the claim¬ 
ant and the execution debtor to interplead.®® 

b. Power of Court 

The court out of which execution leeuec may control 
the dlepotltlon of the proceeds of a sale where the money 
Is In court or In the sheriff's hands subject to the court's 
order. It may also compel the sheriff to bring such 
money Into court In a proper case. 

The power of the court in a summary way to ad¬ 
just priorities among contending executions and to 
dispose of moneys arising from sales has been exer¬ 
cised in many instances and is well settled.®*^ The 
court out of which the execution issued has power 
to distribute the proceeds,®® but it will not interfere 
unless the money is paid into court,®® or is in the 


75. Del.—’Ableman v. Conoway, 199 
A. 278, 9 W.W.Harr. 324. 

Pa.—First Nat. Bank, for Use of 
Hunter, v. Mount. 7 A.2d 528, 13'6 
Pa.Super. 549. 

23 C.J. p 706 note 72. 

76. Ill.—^John Spry Lumber Co. v. 
Chappell, 56 N.E. 794, 84 111. 539, 
affirming 85 Ill.App. 223. 

23 C.J. p 706 note 73. 

BaoommeiLdatioii of auditor 

The distribution made by a sher¬ 
iff is proper when made in accord¬ 
ance with the recommendation of an 
auditor appointed by the court, aft¬ 
er exceptions had been filed to the 
sheriff's special return.—First Nat. 
Bank of Flizabethville v. Fetterolf, 
8 Sch.Reg., Pa., 54. 

77. Del.—Ahleman v. Conoway, 199 
A. 278, 9 W.W.Harr. 324. 

23 C.J. P 708 note 93. 

78. Tenn.—Wiley v. Bridgman, 1 
Head 68. 

23 C.J. p 706 note 74. 

76. Ala.—Turner v. Lawrence, 11 
Ala. 427. 

23 C.J. p 707 note 75. 


ach N.C.—Ramsour v. Young, 26 N. 
C. 133. 

81. Pa.—Gerhart v. Gerhart, 18 
Montg.Co. 78. 

88 . Wis—McDonald v. Allen. 37 
Wis. 108. 

23 C.J. p 707 note 78. 

83. N.J.—Sitley v. Morris, 67 A. 789. 
73 N.J.Eq. 197. 

84. Ark.—Lawson v. Jordan, 19 Ark. 
297, 70 Am.D. 596. 

N.C.—Bates v. Lilly, 65 N.C. 232. 

'Wrongful dsath statuto 

Under a statute authorizing an ac¬ 
tion for wrongful death in the name 
of the widow for the equal benefit 
of herself and decedent's children, a 
sheriff, holding proceeds of an ex¬ 
ecution in favor of the widow, can 
maintain interpleader to settle con¬ 
flicting claims by the widow, the 
children, an assignee of one of the 
children, and the widow’s attorneys. 
—Kelly V. Howard. 54 So 10, 98 
Miss. 543, Ann.Cas.l913B 229, fol¬ 
lowed in Howard v. Kelly, 54 So. 12. 

86 . Mass.—Boston Third Nat. Bank 
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V. Skillings, Whitneys & Barnes 
Lumber Co., 132 Mass. 410. 

N.H.—Parker v. Barker, 42 N.H. 78, 
77 Am.D. 789. 

N.Y.—Shaw V. Coster, 8 Paige 339, 
35 Am.D. 690, affirming Shaw v. 
Chester, 2 Edw. 405. 

N.C.—Quinn v. Patton, 37 N.C. 48— 
Quinn V. Green, 3'6 N.C. 229, 36 Am. 
D. 46. 

Wis.—McDonald v. Allen, 37 Wis. 
108. 19 Am.R. 754. 

86. N.H.—Parker v. Barker, 42 N.H. 
78, 77 Am.D. 789. 

N.Y.—Shaw V. Coster. 8 Paige 339, 
35 Am.D. €90, affirming Shaw v. 
Chester, 2 Edw. 405. 

N.C.—Dewey v. White, 65 N.C. 225. 

87. Ohio —Shuee v. Ferguson, 8 
Ohio 136. 

23 C.J. p 707 note 82. 

sa N.J.—Woodruff v. Chapin, 23 N. 

J.Law 566, 57 Am.D, 41'6. 

Tenn.—^Atkinson v. Cooper* 2 

Humphr. 361. 

89. U.S.—^Wortman v. Conyngham, 



§252 


SXBCUTIONS 


88 C.J.3. 


sheriffs hands subject to the court’s order.^^ 
Where executions issue out of different courts, that 
court alone under whose execution the money was 
raised and into which the sheriff was commanded 
by the writ to pay it,^i or into which he has paid it 
voluntarily or by consent of the parties,has ju¬ 
risdiction of such summary application, even where 
all the writs are directed to the same officer.^* The 
court out of which a junior execution has issued has 
no jurisdiction over the proceeds of a sale, made by 
the same officer, of goods on which he had made a 
prior levy, by virtue of an older execution out of 
another court.®^ 

Payment into court. The court from which the 
execution issued has the power, in a proper case and 
on application, to compel the sheriff to bring the 
money into court,but the sheriff is entitled to be 
heard before the order is made.®® The court will 
not order the proceeds paid into court on the appli¬ 
cation of one who would not be benefited thereby, 
and where it would prejudice the rights of the cred¬ 
itor entitled to the proceeds.®*^ In the absence of 
statutory authorization a court has no jurisdiction 
to compel an officer to bring into that court for dis¬ 
tribution under its order moneys raised by virtue of 
the process of another court.®® 

c. Remedies of Claimant 

(1) In general 


(2) Bill in equity 

(3) Third opposition 

(4) Pennsylvania practice 

(1) In General 

A claim to the proceeda of an execution sale may 
be aeaerted In varioua modea, aa, for example, by action, 
by motion, by rule againat the aherlff, or by an agreed 
caae on the application of all the Intereated partlea. 
The procedure and proof are aubject to the practice in 
the particular Juriadlctlon. 

The proper procedure of one claiming part or all 
of the proceeds is either by action,®® or by motion,^ 
or by rule against the sheriff to compel him to pay 
the proceeds into court or to distribute them in a 
certain way,® or by an agreed case on the applica¬ 
tion of all the interested parties, although the sher¬ 
iff is not made a party.® Where there is a doubt as 
to who is entitled to the proceeds, it is held in some 
jurisdictions that claimant will be left to his action 
instead of a motion or rule.^ Where the sheriff 
holds a fund which was raised on several execu¬ 
tions in favor of different creditors, and adverse 
claims are asserted to it, the proper mode of pro¬ 
cedure in some jurisdictions is for each of the claim¬ 
ants to take his rule against the sheriff to distribute 
the fund, and, since they may all be tried together, 
the allowance of one will be the refusal of the oth¬ 
ers.® On a rule to show cause, the court may or- 


C.C.Pa., 30 P.Cas.No.18,056, Pet.C. 
C. 241. 

23 C.J. p 707 note 84. 

90, N.T.—Marsh v. Lawrence, 4 
Cow. 461. 

23 C.J. p 707 note 85. 

91. Mo.—‘Field v. Mllburn, 9 Mo. 
492. 

N.Y.—Marsh v. Lawrence, -4 Cow. 
461. 

23 C.J. p 707 note 86. 

In Vww Jersey 

(1) The rule of the text has been 
followed.—^Woodruff v. Chapin, 23 N. 
J.Law 566, 57 Am.D. 416. 

(2) In an earlier case where a 
lienor under an execution out of 
one court by virtue of which prop¬ 
erty was sold sought a decision by 
another court as to the priority be¬ 
tween executions of the two courts, 
jurisdiction was assumed by the sec¬ 
ond court which said that the appli¬ 
cation could be made to either court 
and that the decision first made by 
either would bind the other.—Mat¬ 
thews v. 'W’arne, 11 N.J.Law 295. 

99. N.J.—Woodruff v. Chapin, 23 X. 
J.Law 566, 57 Am.D. 416. 

99 . N.J.—Woodruff v. Chapin, su¬ 
pra. 

99i K.J.—^Heinselt v. Smith, 34 N. 


J.Law 215—Woodruff v. Chapin, 23 
X.J.Law 566, 57 Am.D. 416. 

95. Del.—^Taggart v. Phillips, 5 Del. 
Ch. 23'7. 

23 C.J. Ip 708 note 94. 

96L Pa.—McCanna & Fraser Co. v. 
Continental Hotel Co., 97 A. 700, 
252 Pa. 482. 

97. Pa—Jones v. English, 32 A. 39, 
168 Pa. 438. 

98. X.y.—Marsh v. Lawrence, 4 
Cow. 461. 

Zn Mow Jersoy 

(1) Under express statutory pro¬ 
visions where a controversy arises 
between execution creditors as to 
the application of proceeds of sale 
under executions issued out of dif¬ 
ferent courts, a justice of the su¬ 
preme court may order into which 
court such proceeds shall be paid, 
which court would then have juris¬ 
diction to decide the entire contro¬ 
versy.—Walton V. Hlllier, 20 A.2d 
420, 129 N.J.B>q. 330. 

(2) The rule of the text applied 
prior to enactment of the statute.— 
Woodruff V. Chapin. 23 X.J.Law 666, 
57 Am.D. 416. 

99. Cal.—Taylor v. Hill, 44 P. 336, 
46 P. 922, 116 Cal. 143. 

23 C.J. p 708 note 86. 
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1. Va.—Wilson v. Stokes, 4 Munf. 

45'5, 18 Va. 455. 

23 C.J. p 708 note 99. 

2m Ga.—Coweta Fertilizer Co. v. M. 
C. Ki.ser Co., 125 S.E. 793, 33 Ga 
App. 278 

23 C.J. p 708 note 1. 

Bale to show cans# 

Where proceeds of sale by sheriff 
under writ of Her! facias had been 
distributed by sheriff or by pur¬ 
chaser who retained a part of pur¬ 
chase price and used it to satisfy 
Judgment and mortgage which mort¬ 
gage certificate furnished sheriff at 
time of sale disclosed were encum¬ 
brances against property, and writ 
had been returned satisfied and the 
whole matter was closed as far as 
sheriff was concerned, redistribution 
by proceeds of sale was not an “In¬ 
cidental matter" arising during pen¬ 
dency of suit so as to permit judg¬ 
ment debtor to obtain redistribution 
by a rule to show cause filed eight 
months following the distribution.— 
Southern Coal Co. v. Thibodaux & 
Chauvin, La.App., 181 So. 79. 

3. Ala.—Turner v. Lawrence, 11 
Ala. 427. 

4 . X.T.—Mills v. Davie, 53 X.Y. 349. 

5. C.—Oliver v. Sale. 19 S.C. 17. 

6. Fla.—Willis v. Shepard, 2 Fla. 
387. 
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der an issue to try the rights of the parties.* If it 
is discovered that, by mistake, there is no issue of 
fact on the record, the court should allow one to be 
tendered and filed.'^ Of course, if the money is in 
the custody of the court, any mode of procedure 
agreed on by all the interested persons cannot there¬ 
after be attacked by any of them.® In some states 
there are pleadings in a proceeding for a rule 
against the sheriff.® A general verdict for the mo¬ 
vant means that the fund should be applied to the 
payment of the executions held by the movant after 
payment of costs.^® 

Notice of rule. Filing an intervening petition 
makes one a party to the rule as effectually as a 
written notice of the rule given by the officer or the 
movant.^i 

Parties. It has been held that it is not essential, 
in the first instance, that an applicant for a rule 
against a sheriff for a fund in his hands should 
make other claimants of the fund parties to the pro¬ 
ceeding but the court will not determine priority 
between two executions with only one of the parties 
before it.i* 

Burden of proof. As in other civil proceedings, 
the burden of proof, as a general rule, is on the 
party who has the affirmative of the issue.^* One 
claiming under a prior unrecorded deed has the bur¬ 
den of proving that the execution creditor had no¬ 
tice of the dccd.i* When a claim is based on a 
fieri facias the writ must be introduced in evidence 
or accounted for.i* 

(2) Bill in Equity 

In tome Jurisdictions a bill in equity will lie to de¬ 
termine rival claims to the proceeds of an execution sale. 
Relief by injunction may be available In a proper case. 


In some jurisdictions a bill in equity will lie to 
determine the rights of rival claimants to the pro¬ 
ceeds of an execution salc;!*^ but in other jurisdic-^ 
tions the rule has been laid down that in a contest 
as to priority between several executions, or as to 
the relative priority between an execution and other 
liens, adequate relief can be obtained by rule or an 
application to the court out of which the executions 
issued, and a bill in equity will not lie.^* 

A claimant may maintain a bill to enjoin the sher¬ 
iff from paying the proceeds to another, if there is 
no adequate remedy at law.^® 

(3) Third Opposition 

Where the statute so provides, a person claiming a 
privilege on property sold under execution may make 
timely claim to the proceeds of the sale before the court 
which granted the order of sale or rendered the Judgment 
by which the seizure was effected, and when the claim 
is properly prosecuted the court may determine its rank 
with other claims In a summary manner. 

Under the statutes in Louisiana, where property 
on which a party claims a privilege is sold under 
execution, he should proceed by way of a third op¬ 
position to claim a priority of privilege on the pro¬ 
ceeds of the sale.20 The opponent is not required 
to make oath to the facts on which he bases his de¬ 
mand, in order to arrest the proceeds in the hands 
of the sheriff pending the inquiry.®^ Such opposition 
should be made before the court which has granted 
the order of sale or rendered the judgment by vir¬ 
tue of which the seizure has been effected and 
all suits and claims should be transferred to the 
court by whose mandate the property was seized, 
and such court should class them according to their 
rank, in a summary manner after notifying all par¬ 
ties in interest.^® It is too late to make such opposi- 


6. N.J.—Tradesmen’s Bank v. {Pair- 
child, 31 N.J.Law 371. 

23 C.J. p 708 note 5. 

7. Qa.—Valentino v. Stafford, 21 S. 
E. 154, 93 Ga. 735. 

8. Mo.—Williamson v. Wylie, B-S Mo. 
App. 368. 

9. Ga.—Stewart v. Blalock-McCol- 
lum-Roberts Co., H S.E. 573, 139 
Ga. 44. 

33 C.J. p 709 note 8. 

10. Ga.—Stewart v. Blalock-McCol- 
lum-Koberts Co., 76 S.E. 573, 139 
Ga. 44. 

11. Ga.—^Paris v. Citizens’ Banking 
Co., 32 S.E. 141, 10« Ga. 206. 

23 C.J. p 709 note 10. 

18. Ga.—Bcrrie v. Smith, 25 S.E. 
757, 97 Ga. 782—-Poster v. Ruth¬ 
erford, 20 Ga. 668. 

23 C.J. p 709 note 11. 

13. N.J.—McDonald v. Lawry, 6 N. 
J.Law 414. 


14. Mo.—Dierks & Sons Lumber Co. 
V. Taylor, 46 S.W.2d 244, 226 Mo. 
App. 746. 

Tex,—Rickards v. Bemis, Clv.App., 
78 S.W. 239. 

23 C.J. p 709 note 14. 

15. Mich.—Lachelt v. Mclnerney, 

152 N.W. 86, 185 Mich. 413. 

Tex.—^Whitaker v. Farris, 101 S.W. 
4*56, 45 Tex.Civ.App. 378. 

16. Ga.—Texas Co. y. Hall, 9 S.E.2d 
859, 62 Ga.App. 731. 

17. W.Va.—Childs v. Hurd, 9 S.E 
362. 32 W.Va. 66. 

23 C.J. p 709 note 17. 

18. Ga.—Rucker v. Tabor, 66 S.E. 
917, 133 Ga. 720. 

23 C.J. p 709 note 18. 

19. R. I.—Zimmerman v. Andrews, 

153 A. 307, 51 H.I. 204. 

The UeiL of a mortgago on per¬ 
sonal property which attached to 
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the proceeds of an execution sale 
was sufficient to justify an injunc¬ 
tion.—Zimmerman v. Andrews, supra. 

SIX La.—Caldwell v. Laurel Grove 
Co.. 153 So. 17, 179 La. 53. 

23 C J. p 711 note 4*6. 

Bsiaiiro la globo 

The holder of a privileged debt 
must request a separate appraise¬ 
ment and sale of property subject to 
his right of preference if it is seized 
In globo with other property of the 
debtor.—Liquid Carbonic Corpora¬ 
tion V. Leger, La.App.. 169 So. 170. 

81. La.—Rains v. Chalfe, 23 La.Ann. 
657. 

88. La.—West Feliciana Bank v. 

Clack, 64 So. 145. 127 La. 909. 

23 C.J. p 711 note 48. 

23 . L.a.—West Feliciana Bank v. 

Clack, supra. 

23 C.J. p 711 note 49. 
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tion after the property has been seized, sold, and the 
proceeds distributed and, by statutory provision, 
an opposition will be considered as having been 
abandoned, where the opponent allows five years to 
elapse without taking any steps in the prosecution 
thereof; and in such case the defunct opposition 
cannot serve as a basis of another concursus at the 
suit of the original execution defendant.25 

(4) Pennsylvania Practice 

In Pennsylvania a claimant to the proceeds of an 
execution sale Is given specific statutory remedies by 
which, generally, the court from which execution Issued 
may determine conflicting claims, direct an Issue to try 
a disputed fact, or appoint an auditor to make distribu¬ 
tion. 

In Pennsylvania, it is provided by statute that 
when there are disputes concerning the distribution 
of the proceeds, the court from which the execution 
issued has power, after notice, and on the assent of 
all parties, to hear and determine such disputes, 
without ordering the payment of the money into 
court.2* If any fact connected with such distribu¬ 
tion is in dispute, the court may, on request of any 
person interested, direct an issue to try such dis- 
pute,27 provided the applicant makes an affidavit as I 


to the existence of the dispute setting forth the na¬ 
ture and character thereof but to entitle one to 
an issue the disputed fact must be material and rel¬ 
evant,2® the question must be one of fact and not 
of law,30 and the facts must not have already been 
decided by the court.31 The issue must be demand¬ 
ed within a proper time.®2 Where the creditor ap¬ 
plies for and procures the appointment of an audi¬ 
tor, he cannot afterward have an issue awarded.^s 
The applicant is entitled to a hearing,34 but the 
granting of the application for an issue is not a mat¬ 
ter of right,33 and the court may refuse to grant 
the issue where it must necessarily prove unavail¬ 
ing,36 or where loss will be thrown on an innocent 
party by granting it.37 

As to the proceeds of a sale of real estate the 
proper procedure for a claimant is to file excep¬ 
tions to the sheriff’s schedule of distribution.38 

Lienor as purchaser. When a lien creditor has 
become purchaser at a sheriff’s sale and has given a 
receipt for payment of his claim in discharge of his 
bid, a prior lienor who is aggrieved may except to 
the sheriff’s return,33 and the court may thereupon 
I appoint an auditor or direct an issue to determine 


a4. La.—Lyons v. McRae. 14 La. 
Ann. 423. 

aBb La.—Morvant v. Henderson, 66 
So. 960, 136 La. 245. 

26. Pa.—DuQuesne Trust Co. v. 

Benovitz, 2 A.2d T.Se. 332 Pa. 243 
— ^Libel V. Butler, 19 Erie Co. 476 
—^Potter Title & Trust Co. v. Tu- 
dlcfc, 88 PlttBb.L.J. 623. 

28 C.J. P 707 note 84 [a]. 

Bollof niLdor xtatnte denied 

The court was without Jurisdiction 
to order distribution of proceeds of 
personalty sold under execution, 
where defendant was not served 
with rule and did not appear, and 
no return was made by sheriff fixing 
proceeds in his hands for distrJbu- 
lion.—Cynkar v. Kaczynski, 161 A. 
?61, 105 Pa.Super. 484. 

Money deposited as seonrity 

Where money had been paid to a 
sheriff to prevent a sale under execu¬ 
tion, and the sheriff had deposited it 
in court, it was proper for the court, 
on motion of plaintiffs in the writs, 
to compel claimants to interplead 
with reference thereto.—Pennypack- 
er's Appeal, 57 Pa. 114. 

27. Pa.—Corfield v. Klein, 34 A. 435, 
178 Pa. 863. 

23 C.J. p 709 note 22. 

Plspnts of faet not raised 
Pa.—Potter Title & Trust Co. v. Tu- 
dick, 88 Plttsb.L.J. 623. 

28. Pa.—Lcemer v. Schmertz, 2*5 A. 
63«, 152 Pa. 615. 

23 C.J. p 710 note 23. 


26. Pa.—Martin's Appeal, 97 Pa. 85 
—Souder's Appeal, 57 Pa. 498— 
Irvin’s Appeal, 11 A. 430, 7 Pa. 
Cas. 350—O’Donnell v. Poike, 2 
Pa.Di8t. 790. 

23 C.J. p 710 note 24. 

sa Pa.—Wolfe V. Oxnard, 25 A. 

806. 152 Pa. 623. 

23 C.J. p 710 note 25. 

31. Pa.—Robinson v. Vandiver, 2 
Pearson 95. 

32. Pa.—Mahler’s Appeal. 3'8 Pa. 
220—In re Brown, 2 Pa. 463. 

After argnment oonclnded 

The demand may bo made after 
all the evidence has been submitted, 
the argument concluded, and the 
court prepared to render its decision. 
—Trimble's Appeal, 6 Watts, Pa., 
133—Salsburg v. Franik, 4 Kulp, Pa., 
502—Reiglo’s Appeal, 18 Lanc.Bar, 
Pa., 22. 

After hearing before anditor 

(1) It has been held that after a 
full hearing before an auditor, par¬ 
ticipated in by the applicant for an 
issue, a demand made after the au¬ 
ditor has passed on facts comes loo 
late.—People’s Sav. Bank v. Mosler, 
49 A. 132, 199 Pa. 3'76—23 C.J. p 710 
note 30. 

(2) On the other hand, it has been 
held that the demand for an issue 
is in time if made on the return of 
the auditor’s report even though the 
Question of fact involvc»l has been 
litigated before the auditor.—Sou- 
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der’s Appeal, 67 Pa. 498—23 C.J. p 
710 note 29. 

33« Pa.—People’s Sav Bank v. Mo¬ 
sler, 49 A. 132, 199 Pa. 375, fol¬ 
lowing Second Nat. Bank v. Penn¬ 
sylvania Anthracite Coal Co., 21 
A. 412, 140 Pa. 628. 

23 C.J. p 710 note 31. 

34. Pa.—Atherholt v. AtherhoU, 42 
Wkly.N.C. 70. 

36. Pa.—^People's Sav. Bank v. Mo- 
sier, 49 A. 132, 199 Pa. 3?5. 

23 C.J. p 710 note 33. 

38. Pa.—Benson’s Appeal, 48 Pa. 
159. 

37- Pa.—McLaughlin v. Gray bill, 15 
Pa.Dlst. 628. 

38. Pa.—Citizens Bank of Barnsboro 
V. Variali, 18 Pa.Dlst. & Co. 315. 

DlitrlbutlOB by auditor 

The proceeds can be paid Into 
court for distribution by an auditor 
only on the application of the sheriff 
when the court Is satisfied that by 
reason of peculiar circumstances the 
sheriff cannot safely distribute.— 
C’t1zon«> Hank of Barnsboro v. Vari¬ 
ali, supra. 

39. T’a.—Duquesne Trust Co. v. 
Benovitz, 2 A.2d 756. 332 Pa. 243— 
Nolan v. Wlttenmyer, 18 Pa.Dist. 
& Co. 734, ge Dauph.Co. 869—Al¬ 
ma Building & Loan Ass’n to Use 
V. Kramer, 17 Pa.Dlnt. & Co. 59 
— Mortgage Co. v. Born, 88 Pittsb. 
L.J. 253. 
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conflicting claims.^^ If it be determined that the 
purchaser is not entitled to the proceeds the court 
must set aside the sale unless the money be paid to 
the sheriff.In such a case the court cannot re¬ 
quire payment of the proceeds to the sheriff.^2 

Auditors. The court may, when expedient, ap¬ 
point auditors to make distribution^3 without com¬ 
pelling the payment of the money into court but 
an auditor cannot be appointed to distribute a fund 
where the money is not in court or within its 
grasp,as where the sheriff has paid the money 
over to prior lien holders and taken their receipts 
and, where it appears that only one party is entitled 
to the fund, the sheriff will be directed to pay it to 
him without subjecting him to the cost of an aud¬ 
it.^ ^ The auditor has no authority to inquire into 
the validity of a judgment in due form rendered by 
a court of record,^® but he may disregard a judg¬ 
ment which is void on its face"*® and for that pur¬ 
pose ascertain the facts which go to show that it is 
void.®^ It is within his jurisdiction to determine 
the ownership of the judgment.®^ His report to the 
court should recite the facts proved and not the 
evidence; this part of his report should be in ef¬ 
fect a case stated or special verdict.®® 

d. Order or Decree 

Qaneral rules apply with reference to the order or 
decree in proceedinga aa to dietributlon. 

No change in the mode of appropriating the pro¬ 
ceeds of a sale specifically disposed of by a decree 
can be made except by opening and correcting the 
decree.®® If a pro rata distribution has been agreed 
on by the parties, an order of court omitting the 
specific amounts to be paid is not for that reason 
insufficient.®^ An ex parte order to the sheriff to 
pay the proceeds to another does not bind a party 


to the suit or protect the sheriff.®® 

I 

e. Costs 

Costs are usually charged against the fund when the 
unsuccessful claimant shows probable cause for his ob¬ 
jection; but otherwise the costs may be charged against 
him. 

In the distribution by an auditor or by the court 
of the proceeds of an execution sale, costs do not 
necessarily fall upon the unsuccessful claimant; 
where he shows probable cause for his objection or 
litigation, the costs are usually charged against the 
fund.®® Where, however, the ground of the con¬ 
test was merely the suspicion of fraud, collusion, or 
lack of consideration, unsupjiorted by the evidence, 
the costs of the proceedings will not be allowed out 
of the fund, but will be charged to the unsuccessful 
claimant.®"^ 

f. Appeal 

A party who eompliet with the requirement! of stat¬ 
utes conferring the right may appeal from an order dis¬ 
tributing the proceeds of an execution sale. 

Unless a party claiming an interest in the pro¬ 
ceeds of an execution sale has not complied with 
the statute with regard to the allowance of his 
claim,®® he has a right of appeal from an order or 
decree of court distributing the fund.®® It has been 
held in one jurisdiction that the appellate court will 
appropriate the money to the creditor entitled to it 
whether he excepts or not to the order of the court 
below,®® while in another jurisdiction it has been 
held that a creditor who neglects to appeal cannot 
be relieved by the appellate court although it clear¬ 
ly appears that he is entitled to the money in con- 
tcst.®i A decision of the appellate court on the rc- 


40. Pa.—Nolan v. Wlttenmyer, 1-8 
Pa.Di8t. & Co. 734, 34 pauph.Co. 
369. 

41. Pa.—Alma Buildings & Loan 
Ass’n to Use v. Kramer, 17 Pa. 
Dist. & Co. 59. 

48. Pa.—Duquesne Trust Co. v. 
Benovitz. 2 A.2d 756, 332 Pa. 243. 

43. Pa.—Semple v. Semple, 44 A. 
1077, 193 Pa. 630. 

23 C.J. p 710 note 36. 

AppointuLsiLt dsnied 
The court has declined to appoint 
an auditor in the absence of excep¬ 
tional circumstances when a case is 
groverned by the statute requiring 
the sheriff to make distribution of 
the proceeds of a sale of real es¬ 
tate.—Citizens Bank of Barnsboro v. 
Variali. 18 Pa.Dlat. & Co. 316. 

44. Pa.—Leith y. Bauder, 25 Pa. 
Dlst. 499, 44 Pa.Co. 441. 


46b Pa.—Semple v. Semple, 44 A. 
1077, 193 Pa. 630—Hoch's Appeal, 
72 Pa. 53. 

46. Pa.—Semple v. Semple, 44 A. 
1077, 193 Pa. 630. 

47. I'a.—Cohen v. Oreen, ’5 L.T.N.S. 
11—Commonwealth v. Steacy, 1 
Lanc.L.Rev. 86. 

48. Pa.—Ford's Appeal, 25 A. 884, 
152 Pa. 611. 

23 C.J. p 711 note 41. 

48. Pa.—In re Harris, 4 Kulp 409. 

50b Pa.—Osterhout v. Germon, 5 L. 
T.N.S. 31. 

51. Pa.—Souder's Appeal, 57 Pa. 
498. 

58. Pa.—'Field v. Oberteufter, 2 
Phlla. 271. 

23 C.J. p 711 note 46. 

53. Ill.—Gregory v. Gover, 19 Ill. 
608. 


N.J.—Lithauer v. Royle, 17 N.J.Eq. 
40. 

54. N.J.—Linford v. Linford, 28 N. 
J.Law 113. 

55. La.—Delassize v. Cenas, 4 Mart., 
N.S., 508. 

56. Ga.—Buena Vista Loan & Sav¬ 
ings Bank v. Grier, 40 S.K. 284, 
Hi Ga. 398. 

23 C.J. p 711 note 57. 

57. Pa.—Kreemer v. Mullin, 12 Pa. 
Co. 190. 

23 C.J. p 711 note 58. 

58. Pa.—Reamer’s Appeal, 18 Pa. 
510. 

59. Miss.—Helzer v. Fisher, 23 
Miss. 672. 

23 C.J. P 712 note 61. 

OOii Miss.—Ileizer v. Fisher, supra. 
81 . -Pa.—Cash’s Appeal, 1 Pa. 166. 
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spective rights of creditors to the proceeds of sale | to the proceeds of other subsequent sales made on 
under their executions is conclusive of their rights I executions issued on the same judgment.*^ 

IZ. REDEMPTION 


§ 253. Right to Redeem Generally 

a. General considerations 

b. Redemption of part 

c. Agreements as to redemption 

a. General OonsiderationB 

The right to rodeem from an execution eale It purely 
statutory In the abeence of an agreement between the 
Intereeted partlee. 

The right to redeem property from sale under ex¬ 


ecution is purely statutory,except where based on 
an agreement of the parties, considered infra sub¬ 
division c of this section. 

The right to redeem is not one which may be 
enforced in a court of equity as of course,®^ al¬ 
though under certain circumstances, where the stat¬ 
utory right of redemption has been denied or de¬ 
feated, a court of equity has jurisdiction, as shown 
infra § 261. 


ea. Miss.—Martin v. Lofland, 18 
Mlaa. 317. 

03. Colo.—Marty v. Paul. 226 P. 
150. 162. 75 Colo. 446. citine: Oor- 
pua JnxlB. 

Ill.—Dauscli V. Barker. 235 Ill.App. 
161. 

Iowa.—Pierce v. White, 216 N.W. 
764, 204 Iowa 1116—^Paulsen v. 

Hanson. 216 N.W. 762. 

Mont.—DIpple v. Neville, 2«7 P. 214, 
82 Mont. 280—‘Reynolds v. Davis, 
252 P. 38'6, 78 Mont. 56—Leonard 
V, Western, 241 P. 523, 74 Mont. 
613. 

N.Y.—^Application of Burdikoff, 286 
N.T.S. 609, 251 App.Div. 82'6. 

23 C.J. p 712 note 66. 

Bquity of redemption as subject to 
execution see supra $45. 
Redemption of property set off un¬ 
der statutes of extents or ele^lts 
see infra S 404. 

Possession of purchaser during peri¬ 
od for redemption sec infra S 303. 
Right to redeem from execution or 
Judicial sale as subject of execu¬ 
tion see supra S 40. 

■ffeot of abssBos of right 

(1) Owner of property sold under 
execution loses power to regain 
property after confirmation, if prop¬ 
erty is not subject to redemption.— 
Messer v. American Eagle Fire Ins. 
Co., 12 S.W.2d 358, 227 Ky. 3. 

(2) Sale of leasehold within two 
years before term expires, under ex¬ 
ecution issued at either secured or 
unsecured creditor’s request, confers 
absolute title.—Crystal Petroleum 
Products Corporation v. Abbott, 264 
P. 810. 89 CaLApp. 421. 

Ibaw of rsdsmptloB. 

(1) Law of redemption is a stat¬ 
ute which confers on the party 
where land is sold for debt by ex-: 
ecutlons. etc., the right to redeem 
or repurchase the land within a 
limited time after the sale.—^Reyn¬ 
olds V. Baker. 6 Coldw., Tenn., 221. 

(2) The view has been expressed 
that the law of redemption Is a laa 


f of property.—Reynolds v. Baker, su¬ 
pra. 

iratiire of right aad distl&otloBs 

(1) "Right of redemption" arises 
only after the sale of property and 
exists only for the period prescribed 
by law.—^Brown v. Timmons, 256 P. 
176. 79 Mont. 24-6, 67 A.L R. 1122. 

(2) The right of the debtor to re¬ 
deem is not an "equity of redemp¬ 
tion" in the sense of the law of 
mortgages.—Reynolds v. Baker, 6 
Coldw., Tenn., 221. 

(3) "Equity of redemption" and 
"legal right to redeem" have, how¬ 
ever, been used synonymously, and 
It has been stated that "an equity of 
redemption, or legal right to redeem 
is that right which the owner of 
property has to regain the complete 
title to his property by the payment 
to the purchaser of the amount for 
which the property was sold, with 
interest and penalties, in accordance 
with the provisions of the statute." 
—Messer v. American Eagle Fire Ins. 
Co., 12 S.W.2d 358, 360, 227 Ky. 3. 

(4) The right of the debtor to re¬ 
deem is not an estate or interest in 
the land.—Reynolds v. Baker, supra. 

(5) The right to redeem Is not a 
property right but Is a mere priv¬ 
ilege of statutory origin.—Brown v. 
Timmons, supra—Leonard v. West¬ 
ern. 241 P. 523, 74 Mont. 513. 

(•6) The distinction between "sale" 
and "redemption" referred to in stat¬ 
utes governing execution sales and 
redemption therefrom is fundamen¬ 
tal.—Corporation of America v. Eus¬ 
tace, 17 P.2d 723, 217 Cal. 102. 

(7) "Redeem" means repurchase, 
and as used in Rev.Codes 1921 $5 
9441-9448, as applied to redemption- 
er. signifies right to purchase inter¬ 
est acquired by purchaser, whether 
purchaser is willing or not>-Leonard 
V. Western, supra. 

Publlo pollojr 

It is the public policy of Bom( 
states that a debtor who has lost 
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his land under execution sale shall 
have the right to regain it by com¬ 
plying with the conditions imposed. 
—DIpple v. Neville, 267 P. 214, 82 
Mont. 280—Hamilton v. Hamilton, 
154 P. 717, 51 Mont. 509. 

Sight iB law to redeem from sale 
exists only when given by statute. 
—Lopez v. McQuade, 273 N.Y.S. 34, 
1*51 Misc. 390. 

■peolfle sBsoatloB 

(1) Whether execution was specific 
was immaterial as respects right of 
Judgment debtors' grantees to re¬ 
deem from sale thereunder.—Arkan¬ 
sas Nat. Bank v. Price, 15 S.W.2d 
396, 179 Ark. 259. 

(2) That court ordered clerk to 
Issue and deliver to sheriff a "spe¬ 
cific execution" and also ordered lat¬ 
ter to levy such execution on all real 
estate of debtors in county when 
Judgment was rendered and any real 
estate acquired by them thereafter 
prior to four months before the date 
of their adjudication In bankruptcy 
did not change the writ as an execu¬ 
tion BO far as the right of redemp¬ 
tion thereunder was concerned.—Ar¬ 
kansas Nat. Bank v. Price, supra. 
Sffact of bill to aBBBl Judgment 

Where a sale of land under execu¬ 
tion was made pending a suit by the 
Judgment creditor to vacate and an¬ 
nul the Judgment, it was proper for 
the court, In such suit, to assure 
plaintiff a right to redeem.—King v. 
Dent. 93 So. 833, 208 Ala. 7*8. 

Bepral of statnts sad saviag olanso 

The saving clause of L.1921 p 
500, which repealed in certain re¬ 
spects the act of July 1, 1917, gov¬ 
erning Judgments and decrees, ap¬ 
plied to the redemption of lands 
from certificates of levy.—Reardon 
V. Tafti 235 Ill.App. 75. 

06. Colo.—Paddack v. Staley, ’58 P. 

363, 18 Colo.App. 363. 

Tks gsBsna nUo in sqiilty Is that 
the right to redeem from a sale ex¬ 
ists only when given by statute.— 
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To enable one to redeem he must conform to the 
requirements of the statute.®® He must take the 
privilege burdened with all its restrictions,®® or, as 
sometimes stated, the privilege may be exercised 
only on the conditions prescribed.®^ 

Construction and constitutionality of statutes. 
While a liberal construction is to be given to stat¬ 
utes allowing redemption, to the end that the prop¬ 
erty of the debtor may pay as many debts as pos¬ 
sible,®® or, as sometimes stated, to accomplish the 
beneficent purpose of the statute,®® the right or 
privilege conferred is a statutory one that is not 
to be enlarged by judicial construction,^® and may 
be exercised only in the instances provided in the 
statute.'^i 


§ 253 

Where statutes give the right of redemptibn on 
execution sales or change the mode of procedure 
or the redemption period or other matters relating 
thereto, it is usually held that such statutes have no 
retroactive effect.72 As to the constitutionality of 
such statutes in respect of violation of vested rights 
see the C.J.S. title Constitutional Law § 235; in 
respect of impairment of obligations of contracts 
see § 391 of such title. 

Property subject to redemption. The question 
as to what type of property is subject to redemp¬ 
tion depends on the terms of the applicable statute 
duly construed.*^® If land may properly be levied 
on and sold under execution, redemption from such 
sale is permissible under the terms of some stat¬ 
utes. 


Lopez V. McQuade, 273 N.Y.S. 34. 
131 Misc. 390. 

as. Ala.—Snow v. Montoaano Land 
Co., 89 So. 719, 206 Ala. 310. 

N.T.—Application of Burdikoff, 296 
N.Y.S. 609. 251 App.Div. S26. 

23 C.J. p 712 note 69. 
fInrraiLdor of pozaezaloa 

Under some statute.s the execution 
debtor forfeits his right to redeem 
by failure to comply with a written 
demand for possession of the land 
sold, made by the purchaser at the 
execution sale in accordance with the 
applicable statute.—Bonner v. Lock¬ 
hart, 181 So. 767, 236 Ala. 171. 

66. N.M.—Union E.«<poranza Min. Co. 
v. Shandon Min. Co., 135 P. 78, 18 
N.M. 153. 

N.D.—State v. O'Connor, 69 N.W. 
692. 6 N.D. 285. 

67. Ala.—Snow v. Montesano Land 
Co., 89 So. 719, 206 Ala. 310. 

Mont.—Brown v. Timmons. 256 P. 
176, 79 Mont. 246, 57 A.L.K. 1122. 

Waiver of conditions 

No condition attached by the stat¬ 
ute may be waived.—Union Esperan- 
za Min. Co. v. Shandon Min. Co., 13'o 
P. 78, 18 N.M. 153. 

68 . Colo—Ko.ssi v. Colorado Pulp 
Paper Co.. 299 P. 19, 39, 88 Colo. 
461, quoting Oorpna Jiirlz —^Walk¬ 
er V. Wallace, 246 P. 653, 79 Colo. 
380, citing Corpus Juris* 

Ill.—Crowder v. Scott State Bank of 
Bethany, 6 N.E.2d 387, 365 HI. 88. 
108 A.L.R. 990. 

23 C.J. p 712 note 72. 

69. Ark.—Rose v. Loughborough, 32 
S.W.2d 1066, 182 Ark. 782. 

70. Colo. — Rossi V. Colorado Pulp & 
Pa^er Co., 299 P. 19, 39, 88 Colo. 
461, citing Corpus Juris —Walker v. 
Wallace. 246 P. 663. 79 Colo. 380. 
citing Corpus Juris. 

Iowa.—Paulsen v. Hanson, 216 N.W. 
762. 

N.M.—Union Esperanza Min. Co. v. 


Shandon Min. Co., 135 P. 78, 18 N. 
M. 153. 

71. Mont.—Brown v. Timmons, 266 
P. 176, 79 Mont. 246, 67 A.L.R. 
1122. 

Sals to enforos lisa. 

Where the execution purchaser of 
land subject to a lien again pur¬ 
chases the property on the sale to 
enforce the Hen, the execution debt¬ 
or had the right to redeem under 
statute only as to the purchase at 
the execution sale, and not as to the 
lien foreclosure.—^Jones v. Hopper, 5 
Ky.Op. 379. 

78. Cal.—Welsh v. Cross, 81 P. 229, 
146 Cal 621, 106 Am.S.R. 63. 2 Ann. 
Cas, 796. 

23 C.J. p 712 note 74. 

Uetroactivc operation of statutes 
generally see C.J.S. title Statutes 
$§ 412-440, also 69 C.J. p 1168 note 
13-p 1196 note 61. 

In Arkansas 

(1) It was held that statute au¬ 
thorizing redemption applied not¬ 
withstanding the debt on which the 
judgment and execution sale were 
based was contracted before the en- 
a<-lment of such statute.—Turner v. 
Watkins. 31 Ark. 429—23 C.J. p 713 
note 75. 

(2) It was also held, however, 
that, in view of the provision of the 
applicable statute that no proceed¬ 
ings in pursuance of its provisions 
before a specified subsequent dale 
shall be rendered invalid by the stat¬ 
ute, there was no right to redeem 
from a sale made during the period 
intermediate the date of enactment 
and such subsequent date, under an 
execution levied during such period, 
where the Judgment was recovered 
prior to the enactment of the stat¬ 
ute.—Dennis v. Tomlinson, 6 S.W. 11, 
49 Ark. 568. 

73. m Arkaiuiag 

(1) The terms "real property." 
"zeal estate," "land,** and **premi8es," 
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as used in the statutes, Crawford & 
M.Dig. c 69 SS 4323-4333, concerning 
the sale of real property under exe¬ 
cution and redemption from such 
sale, are used, interchangeably and 
mean the same thing.—Munson v. 
Wade, 298 S.W. 25, 174 Ark. 880. 

(2) Lease of lands for a term for 
the purpose of growing crops is re¬ 
garded as personal property and, 
therefore, not redeemable as real es¬ 
tate under $ 4329 of such Digest; 
nor may it be regarded as an inter¬ 
est in real estate redeemable under 
such section.—Munson v. Wade, su¬ 
pra. 

(3) Leasehold Interest i.s not to be 
regarded as real estate redeemable 
under such section merely because 
of the provision of 6 4271 of the 
above Digest that every unexpired 
lease of land shall be subject to 
execution and sale as real estate.— 
Munson v. Wade, supra. 

Zn Kansas 

Statute relating to redemption of 
real property from a sale on execu¬ 
tion does not apply to the incorpo¬ 
real hereditament created by license 
to mine for oil and gas. and. if min¬ 
eral be discovered, to produce and 
take care of the product—National 
Supply Co. v. McLeod. 227 P. 350, 116 
Kan. 477. 

Za Oregon, under Lord L. §§ 240, 
244, Code 1930 3-408, 3-501, a Judg¬ 
ment debtor can redeem really, but 
he cannot redeem personalty when 
sold on execution.— Roseburg Nat. 
Bank v. Camp, 173 P. 313, 89 Or. 67. 

74. Tenn.—Shea v. Rucker, 72 S.W. 

2d 551, 167 Tenn, 550. 

Iband subject to homestead 

Where debtor received homestead's 
value on execution sale, his wife, 
purchasing from execution creditor, 
who purchased at such sale, acquired 
property subject to statutory rights, 
as regards redemption, of husband's 
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b. Badamption of Port 

Usually diffsrant paresis of land which have bsan 
sold an masse must be redeemed an masse; separate 
redemption Is permitted when and only when there have 
been separate sales. 

Under the redemption statutes the general rule 
is that, where different parcels of land are sold 
en masse, they must be redeemed en masse and can¬ 
not be redeemed in separate parcels,unless the 
purchaser consents thereto.*^® It is otherwise, how¬ 
ever, where several parcels of land are sold sep¬ 
arately.'^'^ 

If the debtor has no title to part of the property 
sold, he may be allowed to redeem the rest on pay¬ 
ment of the full amount due.^* 

Under the terms of some statutes the right of a 
judgment creditor of one of two owners of un¬ 
divided fractional interests in the same real prop¬ 
erty, which have been sold at execution sale to re¬ 
deem, depends on payment of the full amount of 
the sales price,7® but under other statutes, where 
lands held in common are sold under execution, the 
judgment creditor of one of the owners may re¬ 
deem the interest of his debtor without redeeming 
the whole tract of land sold.®® Independent of 


statute, one joint debtor or his creditor cannot re¬ 
deem his moiety.®! 

c. AgreementB as to Bedemption 

An agreement for redemption between the execution 
purchaser and the execution debtor Is valid and enforce¬ 
able where the elements of a binding contract are present. 

An agreement between the execution purchaser 
and the execution debtor, to allow redemption or to 
extend the term therefor, is valid and enforceable 
by the debtor,®® provided it is based on a sufficient 
consideration,®® and provided the debtor complies 
with the terms of the agreement within the time 
stipulated or contemplated.®^ 

It has been held in some jurisdictions that such 
agreements are valid even when made by parol i®**" 
but there is authority to the contrary.®® An in¬ 
strument which constitutes an attempt to reduce to 
writing the prior parol agreement may be looked 
to in determining the conditions of, and limitations 
on, the debtor’s right to redeem.®^ The view has 
been expressed that it is not necessary to the valid¬ 
ity of the agreement that a time for such redemp¬ 
tion be fixed,®® and the consent of junior judgment 
creditors is not necessary.®® An agreement by one 


creditors.—Crawford v. First Nat. 
Bank. 137 So. 777. 223 Ala. 621. 

76. Ala.—Dean v. Lusk, 3 So. 2d 310, 
313, Citine: Oorpus Juris. 

Colo.—Chain O'Mines v. Williamson, 
72 P.2d 265, 101 Colo. 231—Walker 
V. Wallace. 246 P. 663, 79 Colo. 380. 
N.H.—Dsiatlik v. Holy Trinity Pol¬ 
ish Nat. Catholic Church, 166 A. 
284, 286. 86 N.H. 234. quoting Cor¬ 
pus Juris. 

23 C.J. p 713 note 78. 

76. Ala.—Tribble v. Wood, 66 So. 
73. 186 Ala. 329. 

77. N.H.—Dzlatlik v. Holy Trinity 
Polish Nat. Catholic Church, 166 
A. 284. 286, 86 N.H. 234, citing 
Corpus Juris. 

23 C.J. p 713 note 80. 

Particular property 
Cemetery sold at auction under 
execution, distinct from other church 
property, and for a separate price, 
could be redeemed by Judgment debt¬ 
or’s assignee on basis of that price 
without redeeming all property.— 
Dxiatlik v. Holy Trinity Polish Nat. 
Catholic Church. 166 A. 284, 86 N.H. 
284. 

78. Ala.—Richardson v. Dunn. 79 
Ala. 167. 

Other pzoporty isaproparly iuoludsd 

iu sal# 

In a case in which a sale in bulk 
included property of the execution 
debtor and also property which he 
did not own, it was stated, in hold¬ 
ing that such a sale was not per¬ 


missible, that in order to redeem his 
own property the execution debtor 
would have been required to tender 
the whole amount bid at the sale, 
as there was no way to determine 
the amount bid for his property.— 
Vaughan v. Screeton, 39 S.W.2d 299. 
183 Ark. 816. 

79. Ill.—Durley v. Davis, 69 Ill. 133. 

80. 111.—Harper v. Sallee. 34 N.E.2d 
860, 376 Ill. 540, 135 A.UR. 189. 
affirming 26 N.E.2d 987, 305 Ill. 
App. 86, transferred, see 23 N.E. 
2d 27. 372 Ill. 199. 

23 C.J. p 713 note 82. 

81. Ind.—Sharpe v. Baker. 96 N.E. 
627, 99 N.E. 44, 51 Ind.App. 547. 

88. Ark.—Trapnall v. Brown, 19 
Ark. 39. 

23 C.J. p 713 notes 84, 85. 

Proof of agrsemsut 

There must be clear proof of such 
an agreement for redemption,—Aber¬ 
nathy V. Hoke, 37 N.C. 167—23 C.J. 
p 713 note 84 [a]. 
aiToot of subsoqusut ooutract 

Where execution creditor bid off 
property under agreement to hold 
for debtor's benefit and permit him 
to redeem, and afterward so-called 
contract of tenancy was made, pro¬ 
viding for tenancy at will, such con¬ 
tract may establish debtor’s right to 
redeem as existing so long as ten¬ 
ancy exists, and debtor remains in 
possession, paying the "rent” or in¬ 
terest contracted for.—^Broadwell v. 
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Maxwell. 119 S E. 344, 30 Ga.App. 
738. 

Puforoeablo la equity 

N.J.—Marlatt v. Warwick, 18 N.J.Eq 
108—Combs V. Little, 4 N.J.Eq 
310, 40 Am.D. 207. 

22 C.J. p 713 note 84 [b]. 

83. Ill.—Lucas v. Nichols, 66 Ill. 41. 
Ky.—Herring v. Johnston, 72 S.W. 

793, 24 Ky.L. 1940. 

23 C.J. p 713 note 85. 

84. Iowa.—Alston v. Wilson, 44 
Iowa 130. 

23 C.J. p 713 note 86. 

85. Ga.—Broadwell v. Maxwell, 119 
S.E. 344, 30 Ga.Aj>p. 738. 

23 C.J. p 713 note 87. 

86. Ill.—Lucas v. Nichols, 66 Ill. 41. 
23 C.J. p 714 note 88. 

87. Bo-ealled coatiact of teuaaoy 

Where creditor bid off property for 
debtor’s benefit under agreement to 
hold for debtor’s benefit and permit 
him to redeem, so-called contract of 
tenancy subsequently made, and con¬ 
stituting effort to reduce to writing 
certain terms of the agreement, may 
be looked to in determining condi¬ 
tions and limitations on debtor’s 
right to redeem.—Broadwell y. Max¬ 
well. 119 S.E. 344, 30 Ga.App. f38. 

88. N.J.—^Throckmorton v. O’Reilly. 
Ch.. 66 A. 66. 

89. N.T.—Miller v. Lewis. 4 N.Y. 
664. 
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of the joint owners of a sheriflPi certificate of sale 
has been regarded as binding on all the joint own¬ 
ers.®® 

While a different view has been taken in regard 
to some agreements of the general type here under 
consideration,®! according to some cases, the pur¬ 
chaser only acquires a mortgage interest in the 
property under such an agreement, and another 
creditor may maintain a bill to redeem or require a 
sale and distribution of the proceeds,®® and one who 
agrees to purchase property at an execution sale, 
and hold title as a mortgagee subject to redemp¬ 
tion, acquires no other title, and the debtor may re¬ 
deem at any time, the transaction amounting to a 
trust.®® 

A purchaser at a subsequent execution sale of a 
judgment debtor’s rights under an agreement to re¬ 
deem has been held to be in the same position as 
that of an assignee of the agreement.®^ Where 
the purchaser of a lot under execution, for much 
less than its value, has agreed with defendant in 
execution to release him whenever he reimburses 
the amount paid, if defendant afterward sells the 
lot, his purchaser is entitled, by subrogation, to re¬ 
deem.®® 

Against whom enforced, A contract by which 
the parties stipulate that defendant in execution 
shall have the right to redeem is enforceable against 
the wife of plaintiff in execution, where he pur¬ 
chases and procures the deed to be made to the 
wife for the purpose of defeating such contract.®® 
An agreement to extend the time is binding on a 
purchaser with notice;®"^ but the agreement should 
not be enforced against an innocent purchaser from 
the execution purchaser.®® If the purchaser sells 
to an innocent person before the time agreed on ex¬ 
pires, the sale need not be set aside, but the pur¬ 
chaser may be charged with the full value of the 


§ 2S4 

property without regard to the amount for which 
he sold it.®® 

§ 254. Persons Entitled to Redeem 

a. General considerations 

b. Judgment debtor or his successor in 

interest 

c. Execution creditor 

d. Other creditors of execution debtor 

e. Purchaser at execution, foreclosure, 

or tax sale 

a. General Consideratioxui 

Only such persons as are designated in the applicable 
statute have the right to redeem. 

Only the persons designated in the statute may 
redeem.! Of course, as between the parties, any¬ 
one may redeem if the purchaser consents thereto.® 

Under some statutes one who owns a separate 
part of the land sold or has some interest therein 
may redeem the whole tract,® but the right of a 
tenant in common of the execution debtor to re¬ 
deem has been denied in the absence of statutory 
authorization.^ 

In general the statutory right to redeem is as¬ 
signable, and the assignee succeeds to all the right 
and interest of his assignor.® 

Under some statutes a second redemption or a 
series of redemptions is permissible under certain 
circumstances.® 

b. Judgment Debtor or His Successor in Inter¬ 

est 

Usually the redemption statutes authorize redemption 
by the Judgment or execution debtor and his assignee or 
grantee. 

Generally, by statute, a judgment or execution 
debtor may redeem property sold on execution 
against him, by compliance with the statutory pro¬ 
visions within the time designated therein,^ and 
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SOb ND.—Murphy v. Leutsch, 132 
N.W. 435, 22 N.D. 102. 25 L.R.A., 
N.S.. 1139, Ann.Cas.l913E 11^5, 

91. Iowa.—Alston v. Wilson, 44 
Iowa 130. 

92. Ky.—Yodor v. Stand if ord, 7 T. 
B.Mon. 478. 

93. U.S.—Leggrat v. McLure, Mont., 
234 F. 620, 148 C.C.A. 386. 

94. Lia.—Kelso v. Beaman, 10 La. 
450. 

95. Ky.—Dupuy v. McMillan, 2 Duv. 
555. 

96. Ky.—FerKUBon v. Mason, 60 S. 
W. 847, 22 Ky.L. 1671. 

97. Ill.—Dimmltt v. Flinn, 82 N.B. 
240, 229 Ill. 111. 


98. Ill.—Stevens v. Irwin, 76 Ill. 
604. 

99. S.C.—Keith v. Purvis, 4 S.C.Eq. 
114. 

1. Ala,—Snow v. Montesano Land 
Co., 89 So. 719, 206 Ala. 310. 
Iowa.-—Pierce v. White, 216 N.W. 
764, 204 Iowa 1116—Paulsen v. 

Hanson, 216 N.W. 762. 

Mich.—Gilson v. Putnam, 201 N.W. 
462, 229 Mich. 415. 

Mont.—Brown v. Timmons, 256 P. 

176, 79 Mont. 246, 67 A.L.R. 1122. 
23 C.J. p 714 note 1. 

8. Ala.—Tribble v. Wood, 65 So. 73, 
186 Ala. 329. 

3. Minn.—Powers v. Sherry, 132 N. 
W. 210, 16 Minn. 290, 
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4. Mich.—Gilson v. Putnam, 201 N. 
W. 462, 229 Mich. 415. 

5. Ala.—Gay v. Taylor, 108 So. 853, 
214 Ala. 659. 

23 C.J. p 717 note 62. 

6. Tenn.—Holmes v. Jarrett, 7 
Heisk. 506. 

7. U.S.—Biff Sespe Oil Co. v. Co<*h- 
ran, C.C.A.Cal., 276 F. 216. 

Ark.—Arkan.sas Nat. Bank v. Price, 
15 S.W.2d 396. 398. 179 Ark. 259, 
citinff OorpUB Juris. 

Ky.—Messer v. American Raffle Fire 
Ins. Co., 12 SW.2d 368, 227 Ky. 
3—R. T. Elswick & Co. v. Scott, 8 
S.W.2d 398, 226 Ky. 309. 

Tenn.—Shea v. Rucker, 72 S.W.2d 
651, 167 Tenn. 650. 

23 C.J. p 714 note 6. 
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this right extends to his assignee^ or grantee*^ and 
under some statutes to his devisees, heirs, and per¬ 
sonal representatives.^® By the express terms of 
some statutes the right to redeem is given to the 
successor in interest of the judgment debtor.!^ 
While the view has been taken that the grantee of 
the judgment debtor under a deed absolute in form, 
but intended only as security, may redeem as 
grantee,^^ under some statutes such grantee may 
redeem only as a creditor.^® 

A subsequent levy of execution on, or sale of, 
the property under another execution does not de¬ 
feat the right under some statutes.!^ So under 
some statutes another creditor who is in a position 
to redeem cannot reach and subject to sale this 
statutory right, and the filing of a bill in equity for 
that purpose is no obstacle to a redemption by the 


debtor or an assignment by him of his right to re¬ 
deem.^® It has been held that the legality of a 
redemption which complies with the statute in all 
respects is not affected by the fact that defendant 
before making such redemption had previously ob¬ 
tained an order of court restraining the sheriff 
from issuing any deed or from paying over any 
redemption money pending an appeal from an or¬ 
der denying a motion to set aside the sale and cer¬ 
tificate of sale.^® 

Under some statutes defendant’s right to redeem 
within the statutory period is lost in case he ap¬ 
peals or causes the execution to be stayed.i7 Such 
a statute should be strictly construed,and it has 
been held that the right of the judgment debtor 
to redeem is not defeated by virtue of such statute 
by reason of an appeal taken in an auxiliary suit 


XkeoBsiatMLt attlind* 

The right of redemption is purely 
statutory, and one who redeems 
from an execution sale as owner 
cannot insist on a subsequent execu* 
tion sale that he redeemed as a Judg¬ 
ment creditor.—^Marty v. Paul, 226 
P. 150. 162, 76 Colo. 446, ciUng Oor- 
pns Jnzls. 

a Ky.—Hibbitt ▼. Spurrier, B B. 
Mon. 469. 

Mont.—Brown v. Timmons, 266 P. 

176, 79 Mont 246, 57 A.I..R. 1122. 
N.H.—Dziatlik v. Holy Trinity Pol¬ 
ish Nat. Catholic Church. 166 A. 
284, 86 N.H. 234. 

Tenn.—Shea v. Rucker, 72 S.W.2d 
661, 167 Tenn. 660—Reaves v. 

Bank of Hartsville, Ch., 64 S.W. 
307. 

23 C.J. p 716 note 7, p 717 note 62, 

AMignmeBt of xiglit inAependenk of 
latezost la property 
The right of redemption from an 
execution sale of real property giv¬ 
en by California Code Civ.Proc. | 
701, to the Judgment debtor or his 
successor in interest in the whole or 
any part of the property, is a prop¬ 
erty right which is assignable by a 
Judgment debtor independently of 
any transfer of an interest in the 
property.—Big Sespe Oil Co. v, Coch¬ 
ran, C.C.A.Cal., 276 F. 216. 

Assigaaieat to pardhasor at prior 

sale 

Where conveyance under federal 
court sale was not recorded, and 
property was subsequently sold un¬ 
der execution in state court. Judg¬ 
ment debtor could assign right of 
redemption to heirs of purchaser un- 
Uer federal court sale, who could re¬ 
deem as assignees of right of re¬ 
demption.—Shea v. Rucker, 72 S.W. 
2d 651, 167 Tenn. 660. 

9- Ark.—^Rose v. Lioughborough. 32 
S.W.2d 1066. 182 Ark. 782—Arkan¬ 


sas Nat. Bank v. Price. 16 S.W.2d 
396, 398, 179 Ark. 259, citing Cor- 
pus gorls. 

Ill.—^Easter v. Holcomb, 221 Ill.App. 
486. 

23 C.J. p 715 note 7, p 717 note 62. 
Method of transfer 

(1) A conveyance of land by the 
Judgment debtors after the execution 
sale transfers the right to redeem, 
even in the absence therefrom of a 
reference to the right to redeem.— 
Gray v. C. A. Harris & Son, 93 P.2d 
386, 200 Wash. 181. 

(2) It was pointed out, however, 
that the deed involved in express 
terms conveyed the right to redeem, 
and that, in addition, there was a 
written assignment of the right to 
redeem so that there was no ques¬ 
tion as to the transferee's right to 
redeem, provided there was due com¬ 
pliance with the applicable statute.— 
Gray v. C. A. Harris A Son. supra. 

Agreement to permit redemption 

Where the purchaser at execution 
sale made an agreement with the 
owner to release the real property 
involved to the owner on payment 
by the latter to the purchaser of the 
full amount for which the property 
was sold, a vendee of such owner 
acquired the right to redeem.—^Du- 
puy v. McMillan, 2 Duv., Ky., 666. 

Ckrantee under fraudulent convey. 

anoe 

The right to redeem of a grantee 
under a fraudulent conveyance from 
the Judgment debtor has been denied. 
—^R. T. Elswick & Co. V. Scott, 8 S. 
W.2d 398, 226 Ky. 309—Warden v. 
Troutman, 74 S.W. 1086, 26 Ky.L.. 
247. 

Sole right in grantee l 

Absolute conveyance of lands be¬ 
fore Judgment recovered against 
debtor vested right to redeem from 
subsequent execution sale solely in 
grantee, under St.l929 I 272.40.— i 

528 


Wiedner v. Smith, 240 N.W. 367, 206 
Wis. 438. 

la Mich.—Pellston Planing Mill & 
Lumber Co. v. Van Wormer, 165 N. 
W. 724, 198 Mich. 648. 

11. Mont.—Hamilton v. Hamilton, 
164 P. 717, 61 Mont. 609. 

S.D.—State v. Tuttle. 216 N.W. 194, 
61 S.D. 596. 

lA Ark.—Rose v. Loughborough, 32 
S.W.2d 1066, 182 Ark. 782. 

13. Iowa.—^Robertson v. Moline, 
Milburn & Stoddard Wagon Co„ 
66 N.W. 496, 88 Iowa 463. 

14. Mont.—Hamilton v. Hamilton, 
154 P. 717, 61 Mont. 609. 

23 C.J. p 716 note 10. 

Bedemptlon from both sales 
I It was held that, where land was 
sold under two different Judgments, 
at different times, a redemption from 
both sales could be made at one time 
by the Judgment debtor, within a 
year from the first sale, by paying 
the two amounts for which the prop¬ 
erty was sold.—Harrison v. Wllmer- 
ing, 32 N.W. 279, 72 Iowa 727. 

15. Tenn.—Ewing v. Cook, S S.W. 
507, 86 Tenn. 382, 4 Am.S.R 766. 

13. Ill.—Wenham v. Schmitt. 76 N. 
E. 376, 219 HI. 195. 

17. Iowa.—Brown v. Markley, 12 N. 

W. 721, 68 Iowa 689. 

22 C.J. p 716 note 12. 

la Iowa.—Anthony v. Heiny, 244 
N.W. 902, 216 Iowa 1347. 

Aimitsd opsratlou of statute 

The view has been taken that the 
prohibition applies only to a party 
who is the debtor.—Quinn v. First 
Nat. Bank, 206 N.W. 271, 200 Iowa 
1384—Sieben v. Becker, 8 N.W. 804, 
63 Iowa 24. 
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in equity brought by the judgment creditor in aid 
of execution under his judgment.^^ So, also, it has 
been held that the statute does not apply where an 
appeal is taken after the execution sale.^^ 

Right as affected by ownership or extent or na¬ 
ture of interest. While it has been stated that only 
the owner has the right to redeem,2i under some 
statutes the execution debtor's right to redeem real 
estate cannot be defeated by showing title in a 
third person, and he may redeem whatever interest 
he may havc.^^ So some statutes do not make ac¬ 
tual ownership at the time of sale or redemption 
a condition precedent, the right following the per¬ 
son and not the land and continuing for the period 
prescribed by the statute, although the debtor mean¬ 
while may have parted with his title,^3 particularly 
where the family of the debtor retains a homestead 
interest in the property with resultant right of pos¬ 
session in him, as head of the family, jointly with 
his wife.24 It has been held that a debtor whose 
equity of redemption has been subsequently fore¬ 
closed cannot rcdeem.25 

Under some statutes a judgment debtor who has 
held as tenant for a term under a lease of land for 
the purpose of growing crops does not have such 
an interest as will permit him to redeem from a 
sale of the lease under execution.^® 

I* 


e. Bxecutton Oredltor 

Under tome, but not under all, etatutea the creditor 
under whose Judgment the sale is made may redeem. 

Under some statutes a creditor by virtue of 
whose judgment the property of the debtor is sold 
has a statutory right to redeem the same from the 
purchaser,27 as, for example, an execution creditor 
who himself purchases for less than the amount 
of his judgment.2^ Other statutes have been dif¬ 
ferently construed, and the right of redemption is 
not accorded to such creditor,29 even though the 
purchase money was wholly applied to prior ex- 
ecutions.39 As to any other judgments which he 
holds, however, such creditor has the same rights 
as any other creditor,®^ and, under some statutes, 
the execution creditor may redeem as holder of the 
legal title where he holds under a deed in the chain 
of title based on a tax sale of the same property.®^ 

d. Other Oreditors of Execution Debtor 

Judgment creditors of the execution debtor, other 
than the creditor under whose judgment the sale is made, 
are frequently accorded the statutory right to redeem, 
ae are persons who hold mortgages on the property sold. 

Usually provision is made according to a subse¬ 
quent judgment creditor of the same debtor the 
right to redeem the property,®® and, unless there 


19. Iowa.—Anthony v. Helny, 244 
N.W. 902, 215 Iowa 1347. 

Suit to set aaide coavejanceu 
The text rule applies where the 
equity suit was one to set aside con¬ 
veyance of real estate by the judg¬ 
ment debtor.—Anthony v. Heiny, su¬ 
pra. 

90. Iowa.—Quinn v. First Nat. 

Bank, 206 N.W. 271, 200 Iowa 1384 
—Fitzgerald v. Kelso, 29 N.W. 943, 
71 Iowa 731. 

91. Ky.—McMillan v. Bagby, 83 S. 
W. 610, 26 Ky.U 1265. 

99. Me.—Ross v. Richards, 140 A. 
378, 127 Me. 6. 

93. U.S.—Big Sespe Oil Co. v. Coch¬ 
ran. C.C.A.Cal., 276 F. 216. 

Wyo.—Altman v. Schuneman, 273 P. 

173, 89 Wyo. 414. 

23 C.J. p 715 note 14. 

Owuexuhlp at time of sale 

(1) Actual ownership of land at 
time of sale is not condition prece¬ 
dent to execution debtor’s right to 
redeem land, under Code 1932 S 7736, 
which right follows person and is 
predicated on sale of judgment debt¬ 
or's interest in land and not on char¬ 
acter or extent of title.—Shea v. 
Rucker, 72 S.W.2d 551, 167 Tenn. 550. 

(2) Where conveyance under fed¬ 
eral court sale was not recorded, and 
property was subsequently sold under 

:i;u\j.s.-34 


execution in state court, judgment 
debtor could redeem property, and 
debtor’s resumption of title would 
inure to benefit of heirs of purchas¬ 
er under federal court sale since as 
between such purchaser and debtor 
title was in purchaser.—Shea v. 
Rucker, supra. 

94. Wyo.—Altman v. Schuneman, 

273 P. 173, 39 Wyo. 414. 

95. N.Y.—Husted v. Dakin, 17 Abb. 
Pr. 137. 

96. Ark.—Munson v. Wade, 298 S. 

W. 25. 174 Ark. 880. 

97. Ill.—Crowder v. Scott State 

Bank of Bethany, 5 N.E.2d 387, 365 
Ill. 88. 108 A.UR. 990. 

23 C.J. p 715 note 16. 

9a Ill.—Crowder v. Scott State 

Bank of Bethany, 5 N.E.2d 887, 
365 Ill. 88, 108 A.L..R. 990. 
Priority 

Under some statutes the Judgment 
of the execution creditor who pur¬ 
chases remains senior to a subse¬ 
quent judgment and he has a prior 
right to redeem within the time 
limited and to purchase at. and ob¬ 
tain title under, a second sale, not¬ 
withstanding the holder of the ju¬ 
nior judgment attempts to redeem 
and to acquire title at another sale. 
—Crowder v. Scott State Bank of 
Bethany, supra. 
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99. Ind—Horn v. Indianapolis Nat. 
Bank. 25 N E. 558, 125 Ind. 381, 21 
Am.S R. 231, 9 UR.A. 676. 

23 CJ. p 715 note 17. 

Dsfloiency on sale 

A judgment lien holder, after he 
has once sold land on execution, can¬ 
not redeem from his own sale In 
case it produces less than the whole 
amount of his judgment, and there¬ 
by restore the lien of his judgment 
and subject the property to resale 
as if no previous sale had been 
made.—Hervey v. Krost, 19 N.E. 126^ 
116 Ind. 268—23 C.J. p 729 note 99. 
3a N.T.—Ex parte Paddock. 4 Hill 
544. 

31. N.Y.—People v. Fleming, 4 Den. 

137, affirmed 2 N.Y. 484. 

39. Ind.—Murray v. Holland. App., 
27 N.E.2d 126. 

33. Colo.—Leach v. Torbert, 204 P. 
834, 71 Colo. 86—Paddack v. Sta¬ 
ley, 58 P. 363. 13 Colo.App. 363. 
Iowa.—Paulsen v. Jensen, 228 N.W. 

357. 209 Iowa 453. 

23 C.J. p 715 note 20. 

Creditors of person whose land Is 
sold 

Only judgment creditors of the 
person or persons whose land is sold 
under execution and creditors who 
have judgments or decrees which 
may be enforced by a sale of land as 
to which redemption is sought are in- 
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is statutory provision to the contrary,*^ this in¬ 
cludes judgments confessed,35 provided they are 
confessed or entered in good faith.35 

Under some statutes a senior judgment creditor 
may redeem from a sale under a junior judg¬ 
ment,37 or any judgment creditor either senior or 
junior may redeem.38 Some statutes permit a 
junior judgment creditor- who purchases at an ex¬ 
ecution sale under a senior judgment to redeem, 
although such redemption is in effect a redemption 
from himself.39 

Under some statutes a surety who pays a judg¬ 
ment against his principal is entitled to redeem,^® 
while under others he is not.^^ 

The creditor may redeem, although he has other 
security for his debt.^3 ^ judgment creditor is enti¬ 
tled to redeem land sold under an execution against 
the judgment debtor, although the note on which 
his judgment was obtained included an amount 
for which there was no indebtedness, if any part 
of the note represented a bona fide indebtcdness.^3 
One who is a judgment creditor of, and adminis¬ 
trator on, an estate may redeem land belonging 
to the estate, which has been sold for the payment 
of debts, and hold the same as any redeeming cred¬ 
itor, notwithstanding his status as fiduciary.^^ 
Where land is sold under an execution levied be¬ 
fore the recording of a deed previously executed, 
the grantee is not entitled to redeem as a creditor 
under the statute,^® 


The reversal, for irregularity or error, of the 
judgment which is the authority to redeem, after 
redemption, does not necessarily invalidate the ti¬ 
tle of the redemptioner, see infra § 263 b; but, un¬ 
der some statutes, a judgment creditor is not en¬ 
titled to redeem where his judgment is reversed 
after his offer to redeem, and a new judgment re¬ 
covered on the same cause of action is not ren¬ 
dered until after the expiration of the time to re- 
deem.43 

It has been held or recognized that, where an 
entire tract of land has been sold at a foreclosure 
or execution sale, a creditor having a lien on a 
part only of the tract may redeem the whole there- 
of,^7 although the rule is otherwise under some 
statutes.^® Under some statutes, where two lots 
of ground have been sold together, under an ex¬ 
ecution, a judgment creditor who seeks to redeem 
from such sale must cause the lots to be sold to¬ 
gether, under his judgment, as they were sold un¬ 
der the original judgment, in order to consummate 
his redemption,^® and, if, after paying the redemi)- 
tion money, he causes the lots to be sold sepa¬ 
rately, and bids them in for a less sum, he will be 
regarded as having abandoned his redemption, and 
as having made his sale wholly independently of 
it.®® A judgment creditor may redeem the balance 
where part of the property sold has been redeemed 
by other creditors.®^ 

Judgment creditors need not sue to set aside a 


eluded and a Judgment creditor of 
one who has no Interest in, or title 
to. such land is not entitled to re¬ 
deem.—Leach v. Torbert. 204 P. 334, 
71 Colo. 86. 

JndgmMit on order dlemlesiag ap¬ 
peal 

Party entering Judgment for 
amount of costs on order dismissing 
with costs appeal of adverse party 
was regarded as a Judgment credi¬ 
tor entitled to redeem, notwithstand¬ 
ing the judgment was for a small 
amount.—Foley v. Carter, 212 N.Y.S. 
381. 214 App.Div. 292. 

Judgment for foreclosuro of moohan- 
lo's Hen 

The fact that one’s Judgment was 
for foreclosure of a mechanic’s lien 
did not affect his right to redeem, 
under statute providing that any 
Judgment creditor of one whose land 
is sold under execution has such 
right.—Paddack v. Staley. 58 P. 363, 
13 Colo.App. 363. 

Naked riglit to redeem 

Naked right to redeem is the only 
right which creditors under Junior 
Judgments have after execution sale 
under senior Judgment—^Paddack v. i 
Staley, supra. | 


Duty of oourt ollloer 

The bailiff of the municipal court 
was not under a duty to determine 
whether there was consideration for 
a note on which the Judgment of a 
Judgment creditor who sought to re¬ 
deem was recovered or whether the 
note was given collusively in order 
to permit such redemption.—Hooper 
V. Snow, 166 N.E. 766, 326 Ill. 63. 

34. Ala.—Mobile Mut. Ins. Co. v. 
Steele, 61 Ala. 253. 

35. Ill.—Phillips V. Demoss, 14 Ill. 
410. 

23 C.J. p 716 note 21. p 720 note 10 
[a] (2). 

36. Cal.—Bennett v. Wilson, 66 P. 
390, 122 Cal. 509, 68 Am.S.R. 61. 

Ill.—Martin v. Judd, 60 Ill. 78. 

37. N.Y.—People v. Fleming, 2 N. 
Y. 484, affirming, 4 Den. 137—Ex 
parte Peru Iron Co., 7 Cow. 640. 

38. Colo.—^Paddack v. Staley, 68 P. 
363, 13 Colo.App. 363. 

N.Y.—Ex parte Ives. 1 Hill 639. 

23 C.J. P 716 note 26. 

39* Iowa.—Citizens’ Sav. Bank v. j 
Percival, 16 N.W. 76. 61 Iowa 188. | 
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I 40. Ind.—Nesbit v. Hanway, 87 Ind. 
400. 

23 C.J. p 716 note 28. 

41. Philippine.—Urrutia v. Moreno, 
28 Philippine 260. 

42. Ind.—Warford v. Sullivan, 46 N. 
E. 27. 147 Ind. 14. 

N.Y.—Muir V. Leitch, 7 Barb. 341. 

43. Ill.—Kerr v. Miller, 102 N.E. 
1050, 259 111. 516. 

44. Tenn.—Harris v. Harris, 8 Baxt. 
474. 

45. Mich.—Spring v. Raymond, 96 
N.W. 1003, 134 Mich. 84. 

46. Ala.—Barringer v. Burke, 21 
Ala. 765. 

47. Minn.—Powers v. Sherry, 132 N. 
W. 210, 115 Minn. 290. 

23 C.J. p 714 note 3. 

48li N.Y.—^Huntington v. Forkson, 6 
Hill 149—Erwin v. Schriver, 19 
Johns. 379. 

48. Ill.—Oliver v. Croswell, 42 Ill. 
41. 

50k Ill.—Oliver v. Croswell, supra. 

51. Ill.—Schuck v. Oerlach, 101 Ill. 
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mortgage, although fraudulent as to creditors, be¬ 
fore redeeming from an execution sale.^^ 

Under some statutes there may be successive re¬ 
demptions by judgment creditors under certain cir¬ 
cumstances, but some statutes do not permit a 
creditor to redeem after the debtor or his assignee 
has redeemed.®^ 

Restrictions imposed by some statutes on the 
right of redemption in case of appeal or stay of ex¬ 
ecution have no application to creditors holding 
liens,55 particularly where an appeal is taken after 
the execution sale.®® It has been held that the fact 
that plaintiff has appealed from a judgment in his 
favor on the ground that the amount recovered is 
inadequate does not prevent him from redeeming, 
as a judgment creditor, from a prior execution sale 
of property of the judgment debtor.5^ 

Under some statutes a judgment creditor, other¬ 
wise entitled to redeem, may redeem from a per¬ 
son who has purchased the land from the purchaser 
at the execution sale.®® 

Necessity for judgment. Subject to certain qual¬ 
ifications hereinafter noted usually only such cred¬ 
itors as have reduced their claims to judgment may 
redeem.®® 

Necessity for lien. A judgment creditor, to be 
entitled to redeem, need not have a lien on the 


property involved,®® unless by the terms of the 
statute itself only lien creditors may exercise the 
right,®! in which latter case, if the judgment has 
ceased to be a lien, the creditor’s right to redeem 
ceases.®2 An estate for years cannot be redeemed 
where the judgment lien does not extend thereto.®® 

Time when judgment recovered. The words “any 
judgn\ent creditor,” as used in redemption statutes, 
have been construed in some states as meaning any 
creditor having C judgment on which execution 
may issue at the time he seeks to redeem, without 
regard to the time when the judgment may have 
been recovered;®^ and it is immaterial whether the 
judgment was obtained, or the cause of action ac¬ 
crued, before or after the debtor’s period of re¬ 
demption has expired.®® Where the statute does 
not so provide, the right is not limited to judgment 
creditors at the time of sale, but extends to those 
becoming such creditors after the sale but withm 
the time allowed for redemption.®® 

Under some statutes there is a priority among 
judgment creditors with regard to the right to re¬ 
deem, dependent on seniority of the judgment 
hcld,®"^ but under other statutes there is no such 
priority.®® 

Assignee of judgment. Some statutes authorize 
the assignee of a judgment creditor to redeem.®® 
So it has been held that the assignee of a judg- 


62. Iowa.—Kinsman Plow Co. v. 
Knowlton, 119 N.W. 754, 143 Iowa 
25. 

63. N.Y.—Foley v. Carter, 212 N.Y. 
S. 381. 214 App.Div. 292. 

Tenn.—Holmes v. Jarrett. 7 Helsk. 
606. 

64. Tenn.—Reaves v. Bank of 
Hartsville, Ch.. 64 S.W. 307. 

66. Iowa.—Quinn v. First Nat. 
Bank. 206 N.W. 271. 200 Iowa 1384 
—>Sieben v. Becker. 3 N.W. 804. 53 
Iowa 24. 

66. Iowa.—Quinn v. First Nat 
Bank, 206 N.W. 271. 200 Iowa 1384. 

67. Xbl Oallfornla 

Where plaintiff obtained a money 
juderment, and appealed, without exe¬ 
cuting undertaking, deeming Judsr- 
ment inadequate in amount, and 
pendiner the appeal filed a transcript 
of the Judgement in another county, 
under Code Civ.Proc. § 674, he was 
entitled to exercise the rierhts of a 
redemptioner accorded under i 701, 
as reerarded land of judgement debtor 
sold under execution in another suit 
—Stetson V. Sheehan, 200 P. 387, 62 
Cal.App. 353, hearing denied 200 P. 
392, 186 Cal. 334. 

68. Ala.—Crawford v. First Nat 
Bank, 137 So. 777. 223 Ala. 621. 


69. U.S.—Hardin v. Kelley, S.D., 

144 P. 363, 75 C.C.A. 366. 

23 C.J. p 716 note 42. 

A creditor by Judgment in a Jus¬ 
tice’s court of another state was not 
within the meaning of an act allow¬ 
ing a bona fide judgment creditor to 
redeem.—Freeman v. Jordan, 17 Ala 
600. 

ea Ill.—Dausch Y. Barker. 265 Ill. 
App, 161. 

23 C.J. p 716 note 43. 

61. Mont.—Lioonard v. Western, 241 
P. 523, 74 Mont 613. 

23 C.J. p 716 note 44. 

68. Mont.—Leonard v. Western, su¬ 
pra. 

23 C.J. p 716 note 46. 

Acceptance of pagrment 

(1) Right of Judgment creditor to 
redeem property sold under execu¬ 
tion on prior Judgment may be lost 
by satisfaction of Judgment with re¬ 
sultant loss of lien.—Leonard v. 
Western, supra. 

(2) Under Rev.Codes 1921 SS 9410, 
9442, holder of Judgments, who, 
while seeking to compel accounting 
from purchaser under prior execu¬ 
tion, accepted full satisfaction of 
judgments, lost riffht to redeem, 
since judsment liens were thereby 
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destroyed.—Leonard v. Western, su¬ 
pra. 

63. N.Y.—Ex parte Wilson, 7 Hill 

150—People v. Westervelt, 17 

Wend. 674—Merry v. Hallet, 2 
Cow. 497. 

64. Colo.—Paddack v. Staley, 58 P. 
363, 13 Colo.App. 363. 

III.—Meier v. Hilton. 100 N.E. 620, 
257 Ill. 174. 

66. Ill.—Kerr v. Miller, 102 N.E. 
1050, 259 Ill. 616. 

66. Wis.—Falbe v. Caves, 138 N.W. 
87, 161 Wis. 54. 

In Alabama 

Under the applicable statute, a 
creditor obtaining judgment within 
two years after execution sale of 
debtor's land may redeem land from 
a purchaser from the execution 
creditor who purchased at the exe¬ 
cution sale.—Crawford v. First Nat. 
Rank. 137 So. 777. 223 Ala. 621. 

67. Aris.—Hughes v. Young, 120 P. 
2d 396. 138 A.L.R. 943. 

Ill.—Crowder v. Scott Slate Bank of 
Bethany. 5 N.E.2d 387. 366 Ill. 88, 
108 A.L.R. 990. 

68. Colo.—Paddack v. Staley, 68 P. 
363, 13 Colo.App. 363. 

69. N.Y.—Ex parte Ives, 1 Hill 639. 
23 C.J. p 716 note 40. 
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ment is a judgment creditor within the contempla¬ 
tion of some statutes, and as such is entitled to re¬ 
deem property sold under execution if .otherwise 
within the statute;*^® but there is authority to the 
contrary.71 

Mortgagee and his transferee. Under most of 
the redemption statutes, a mortgagee whose mort¬ 
gage has been properly recorded is entitled to re¬ 
deem from such sale, *^2 provided, under some stat¬ 
utes, the mortgage is given by the judgment debt¬ 
or and covers a mortgageable interest of the debt¬ 
or in the land.73 However, under some statutes, 
a mortgagee cannot redeem from a sale under an 
execution on a judgment junior to the mortgage.^* 

Under some statutes the conveyance by a mort¬ 
gagee, who has a right to redeem, of his interest in 
the land involved to the judgment debtor constitutes 
the latter an assignee with right to redeem.75 

Attachment creditors. Attachment creditors are 
entitled to redeem under the express provisions of 
some statutes,but under other statutes attaching 
creditors are not entitled to redeem as lien hold¬ 
ers, before the claim is reduced to judgment*^® 

e. Purchaser at Execution, Foreclosure, or Tax 
Sale 

Under some etatutee the purchaser at a sale under 
process or forced sale may be entitled to redeem from 
another sale of the same property under execution. 

Under some statutes the purchaser at an execu¬ 


tion sale may redeem from aiiother sale as the suc¬ 
cessor in interest of the judgment debtor,^9 al¬ 
though it has been held that a purchaser at execu¬ 
tion sale who has not yet obtained a sheriff’s deed 
cannot redeem from another sale as the grantee of 
the execution debtor.^^ 

It has been held that a purchaser of real estate 
at execution sale subject to a prior judgment lien, 
who has obtained a valid sheriff’s deed, may redeem 
as owner from a subsequent sale under the prior 
judgment.®^ Under a statute which limits the 
right to redeem to holders of liens junior to that 
of the judgment under which the sale is made, the 
view has been taken that the holder of a certificate 
of sale under a junior judgment may redeem from 
a sale under a prior judgment, as a judgment cred¬ 
itor,®2 but that the holder of a certificate of sale 
under a decree of foreclosure of a mortgage may 
not redeem from a sale under a judgment which 
is junior to such mortgage.*® 

The holder of a deed based on a tax sale has 
legal title which entitles him to redeem from an 
execution sale of the same real property, under a 
statute authorizing the holder of the legal title to 
redeem.*^ 

The right of a creditor, who purchased at the 
execution sale but who did not advance his bid 
within the time fixed by statute, to redeem from 
another creditor who had exercised his right to re¬ 
deem has been recognized under some statutes.** 


TOl 111.—Sweezey v. Chandler. 11 111. 
445. 

23 C.J. p 716 note 40. 

71- Ala.—Slofls V. Steiner, 40 So. 
511, 146 Ala. 692—Chambers v. 

Poliak. 39 So. 316. 143 Ala. 438. 

79. Iowa.—Manning v. Markel, 19 
Iowa 103. 

23 C.J. p 717 note 60. 

Time when mortgage iatereet ac¬ 
quired 

Under some statutes the right of 
mortgage creditors to redeem Is not 
limited to those who were mortgage 
creditors when the sale was made, 
but extends to those becoming such 
creditors after the sale but within 
the time allowed for redemption.— 
FUlbe V. Caves, 138 N.W. 87, 161 
WlB. 54. 

Aailgamoat of mortgage claim 

Mortgagee who had assigned his 
mortgage to secure a debt owing by 
him was entitled to redeem for the 
purpose of protecting the mortgage 
claim.—Manning v. Markel. 19 Iowa 
103. 

Unrecorded mortgage 

Under a statute making an un¬ 
recorded mortgage void, as against 


the Judgment creditor without notice, 
the holder of an unrecorded mort¬ 
gage cannot redeem from an execu¬ 
tion sale where the Judgment credi¬ 
tor was the purchaser.—Condit v. 
Wilson, 36 N.J.Eq. 370. 

73. Wls.—Wledner v. Smith. 240 N. 
W. 367. 206 Wis. 438. 

74. Iowa.—Lysinger v. Hayer. 54 N. 
W. 146, 87 Iowa 336. 

75. Ala.—Gay v. Taylor. 108 So. 863, 
214 Ala. 659. 

76. U.S.—King v. Bender. Mont., 116 
F. 813, 54 C.C.A. 317, affirming, C. 
C., Ill F. 60, and certiorari denied 
23 S.Ct. 843. 187 U.S. 643, 47 L.Ed. 
346. 

23 C.J. p 717 note 52. 

77. U.S.—Hardin v. Kelley. S.D., 144 
F. 353. 76 C.C.A. 866. 

Iowa.—Byers v. McEnlry. 91 N.W. 

797. 117 Iowa 499. 

23 C.J. p 717 note 53. 

7a U.S.~Hardin v. Kelley, S.D., 144 
F. 358, 76 C.C.A. 365. 

79. ^Unoeossor In interest** and not 
**xedemptloner*’ 

Within the meaning of some stat¬ 
utes a purchaser at execution sale 
is regarded as a ''successor In inter-1 
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ost" of the Judgment debtor and not 
as a “redomptioner" and may redeem 
from another sale as a successor in 
interest. 

Cal.—Pollard v. Harlow, 71 P. 454, 
648. 138 Cal. 390. 

S.D.—State v. Tuttle, 216 N.W. 194, 
61 S.D. 696. 

Redemption by purchaser at execu¬ 
tion sale, from chattel mortgage 
see Chattel Mortgages fi 433; from 
sale of real property on foreclo¬ 
sure see the C.J.S. title Mortgages 
S 828, also 42 C.J. p 361 notes 96- 
9. 

80. N.Y.—Lathrop v. Ferguson, 22 
Wend. 116. 

81. Kan.—Porter v. Watson, 76 P. 
841, 69 Kan. 349. 

88L Ind.—^Jarrell v. Brubaker, 49 N. 

E. 1050, 160 Ind. 260. 

23 C.J. p 717 note 66. 

83. Ind.—^Jarrell v, Brubaker, su¬ 
pra. 

84. Ind.—Murray v. Holland, App., 
27 N.E.2d 126. 

88. Tenn.—^Holmes r« Jarrett, 7 
Heisk. 606. 
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§ 255. Waiver, Estoppel, and Laches 

A person who has a statutory right to redeem may 
waive such right or may by his acts or conduct be es¬ 
topped to claim It. 

A party entitled to redeem under the statute may 
waive such right, or by his language or conduct be 
estopped from asserting it.®® The fact, however, 
that a mortgagor directed a levy on his mortgaged 
property and was present at the sale and made no 
mention of any encumbrance does not estop him to 
redeem.®*^ So an agreement between the owner of 
land and a stranger whereby the latter was to bid 
off the land and allow the owner to redeem within 
a year is not a waiver of the statutory right of re¬ 
demption.®® 

Joinder of the execution defendant with the pur¬ 
chaser at an execution sale in a conveyance, with 
covenants of warranty, of a part of the property, 
to a third person, is not a waiver of the right to 
redeem the rest of the property; it is nothing more 
than a waiver of the right of such purchaser to 
deal with the redemption on the basis of a redemp 
tion in toto only.®* 


§ 256. Amount Required to Redeem 

The applicable atatute controls in determining the 
amount which must be paid by the person who seeks to 
redeem. 

Some statutes require, as a condition to the exer¬ 
cise of the right to redeem, the payment of the 
amount of the bid or of the purchase price on the 
execution sale, together with a certain percentage 
of such amount.** Under such a statute the full 
amount of the judgfhent need not be paid.*^ Some 
statutes of tKis general type apply to a redemption 
by the judgment debtor,*2 but do not apply so as 
to require payment of the additional percentage 
where judgment creditors or subsequent lienholders 
exercise their right to redeem.*® Included in the 
amount required to redeem may be such items as 
taxes paid by the purchaser,*^ the value of improve¬ 
ments*® and repairs,*® interest on the amount of 
the bid or purchase price*'* and on proper expendi¬ 
tures,*® compensation for the care of the property 
and the collection of rents,** moneys properly paid 
in discharge of liens or encumbrances,^ interest 
paid by the purchaser on a prior mortgage where 
the execution sale was made subject to the mort¬ 
gage,® the amount due on a debt for which the 


86. Mont.—I^eonard v. Western, 241 
P. 623. 626. 74 Mont. 613, citing 
Corpus Juris. 

23 C.J. p 717 note 64, 

Couduot not constituting' estoppel 

(1) Holder of a deed In a chain 
of title based on a tax sale, who had 
taken the necessary steps to redeem 
from an execution sale of the same 
real property which was made under 
a Judgment held by him as assignee, 
was not estopped to have his title 
quietied on the theory that he, In 
effect, sought to redeem from his 
own sale.—Murray v. Holland, Ind. 
App., 27 N.E.2d 126. 

(2) For other illustrations see 23 
C.J. p 717 note 64. 

Waiver or estoppel with regard to 
defects and objections affecting 
redemption see infra S 260. 

87. Ky.—Sanford v. Farmers’ Bank, 
1 Bush 335. 

88. Miss.—Wallis v. Wilson, 34 
Miss. 357. 

89. Ala.—Francls v. White. 62 So. 
349, 166 Ala. 409. 

80l Ala.—Snow v. Montesano Land 
Co.. 89 So. 719, 206 Ala. 810. 

Ark.—Arkansas Nat. Bank v. Price, 
16 S.W.2d 396, 179 Ark. 259. 

28 C.J. p 718 note 70. 

81. Ark.—Arkansas Nat. Bank v. 
Price, supra. 

Iowa.—Hays v. Thode, 18 Iowa 61. 

Sals to sueoutiou creditor on bid for 
aomlual amount 

Judgment creditor bidding only 


nominal amount at execution sale 
was not entitled to injunction 
against issuance of redemption deeds 
to debtors’ grantees paying sale 
price, together with additional per¬ 
centage and charges and costs, in 
accordance with statutory require¬ 
ments.—Arkansas Nat. Bank v. 
Price, 15 S,W.2d 396, 179 Ark. 2.'>9. 

92. Ariz—Circle A Cattle Co. v. R. 
J. Lewis Hardware Co., 230 P. 
1102, 27 Ariz. 106. 

93. Ariz—Circle A Cattle Co. v. R. 
J. Lewis Hardware Co., supra. 

94. Ill.—Garden City Sand Co. v. 
Christley, 124 N.B. 729, 289 Ill. 
617. 

23 C.J. p 718 note 72, p 718 note 70 
[b]. 

Taxes paid or assessed 

Ala.—Snow v. Montesano Land Co., 
89 So. 719, 206 Ala. 310. 

95. Ala,—Snow v. Montesano Land 
Co., supra. 

Mass —Norton v. Babcock, 2 Mete. 
610. 

23 C.J. p 718 note 73. 

Failure to furnish proof of olaim for 
improvements 

Purchaser at execution sale, by 
failing to furnish Itemised statement 
of debt and lawful charges on de¬ 
mand made pursuant to the appli¬ 
cable statute, forfeited right to 
claim compensation for improve¬ 
ments.—Gay V. Tayior, 108 So. 863. 
214 Ala. 659. 


96. Mas.s.—^Norton v. Babcock, 2 
Mete. 610. 

23 CJ. p 718 note 74. 

97. Mass.—O’Brien v. McGeough, 
110 N.E. -289, 222 Mass. 303--Nor¬ 
ton V. Babcock, 2 Mete. 510. 

23 C.J. p 718 note 75. 

Interest period 

Where there was an unlawful re¬ 
fusal to permit redemption notwith¬ 
standing due tender was made on 
the last day on which the right to 
redeem could be exercised, payment 
of Interest beyond that day could 
not be required.—Martinez v. Camp¬ 
bell, 10 Philippine 626, 6 Off.Gaz. 933. 

98. Mass.—Young v. Reynolds, 105 
N.E. 864, 218 Maas. 129. 

N.J.—Natter v. Turner, Ch., 65 A. 
650. 

99. Mass.—O’Brien v. McGeough, 
110 N.E. 289, 222 Mass. 303. 

1. Ala.—Snow v. Montesano Land 
Co., 89 So. 719, 206 Ala. 310. 

Mortgage 

Moneys rightfully paid by the 
purchaser to discharge a mortgage 
debt for the purpose of removing the 
mortgage encumbrance are included 
under some statutes.—Bonner v. 
Lockhart. 181 So. 767. 236 Ala. 171. 

8. Failure to file receipts for mort¬ 
gage interest paid 

Land sold under execution, sub¬ 
ject to a mortgage, could not be re¬ 
deemed by the judgment debtor’s 
grantee who had purchased subject 
I to existing liens of recordt without 
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sale was made where redemption is made from 
the person owning such debt,^ attorney’s fees,^ 
costs of the clerk connected with the act of redemp¬ 
tion,^ and sheriff’s fees paid by the purchaser.^ 
The phrase ’’lawful charges” in a statute has been 
held not to include insurance paid by the purchaser 
or the amount of a justice’s judgment held by him 
which was not a lien on the land.*^ 

Under some statutes a bona fide creditor, who 
purchases or redeems, may, subject to certain lim¬ 
itations, make an advance on, or increase in, his 
bid, within a specified time, and then hold the prop¬ 
erty subject to redemption at the price bid, plus 
such advance, just as though he had bid the whole 
sum at the time of the sale or redemption;* but 
such advance or increase must be made within the 
time prescribed by the statute in order to be ef¬ 
fective.® 

If the redemptioner owns only a part of the prop¬ 
erty sold as one tract, he cannot redeem except on 
payment of the whole amount of the purchase 
price.i® 

A judgment defendant who redeems is not en¬ 
titled to credit for a surplus after satisfaction of 
the execution, which has been applied on another 
execution on a judgment in favor of a firm in which 
the purchaser of the property was a partner, al¬ 
though such application was illegal.^^ 

The amount which must be paid depends on the 
method of redemption which is adopted by the re¬ 
demptioner, where the statutes provide alternative 
methods which contemplate substantially different 


ways to determine the amount.^® 

Sale under several judgments. Under some stat¬ 
utes, where lands are sold at the same time under 
several judgments, a creditor cannot redeem by 
tendering the amount of the judgment older than 
his judgment, but must pay the amount bid at the 
sale.i* However, where land was sold on a junior 
judgment and thereafter under a senior judgment, 
the holder of the junior judgment may redeem from 
the sale under the senior judgment without redeem¬ 
ing from the sale under the junior judgment and 
a junior lienholder may redeem from the first sale, 
where his time to redeem from the second sale has 
not arrived, without paying the amount for which 
the second sale was made.i* 

Amount fixed by agreement. As between the 
parties, the amount may be fixed by agreement. 

If the redemption is by agreement made at the 
time of the sale, it has been held that a fair al¬ 
lowance should be paid for the purchaser’s time, 
trouble, and expenses, in addition to the price agreed 
on.i7 

Accounting for rents and profits. While in the 
absence of provision therefor in the statute, the 
court has declined to require an accounting for 
rents received by the purchaser,^* under some stat¬ 
utes, where the purchaser is given the right of pos¬ 
session and the rents and profits from the day of 
sale until redemption, such purchaser must account 
to the redemptioner for the rents and profits thus 
received by him during the interim between the 
sale and the redemption.^® 


paylnsr to the purchaser at execution 
sale interest on the mortiragre, paid 
by the latter after his purchase, 
notwithstanding such purchaser, at 
the expiration of the period of re¬ 
demption, had not filed with the 
clerk of the district court receipts 
showing payment of such interest, 
in accordance with the applicable 
statute, since equity required the pay¬ 
ment of the amount of such interest 
by the person who sought to redeem. 
—Blurton v. First Nat. Bank, 273 P. 
401, 127 Kan. 304. 

3» Ala.—Snow v. Montesano Land 
Co., 89 So. 719, 206 Ala. 310. 

4. Tex.-—Valdez v. Cohen, 66 S.W. 
375, 23 Tex.Civ.App. 475. 

6. Ark.—^Puller v. Evatt, 42 Ark. 
230. 

6. Nev.—Roberts v. Ingalls, 135 P. 
927, 36 Nev. 326, 48 L.R.A.,N.S., 
542, Ann.Ca8.1916C 1119. 

7. Ala.—Richardson v. Dunn, 79 
Ala. 167. 


8. Tenn.—Rogers v. Tindall, 42 S. 
W. 86, 99 Tenn. 366. 

23 C.J. p 718 note 82. 

9. Tenn.—Rogers v. Tindall, supra, 
la Ill.—-Hawkins v. Vineyard, 14 

Ill. 26, 66 Am.D. 487. 

11. Ark.—Simpson v. Biffle, 38 S.W. 
345, 63 Ark. 289. 

18. Mont.—Leonard v. Western, 241 
P. 623, 74 Mont. 613. 

13. N.Y.—Barker v. Gates, 1 How. 
Pr. 77—Silliman v. Wing, 7 Hill 
159. 

14. Ill.—Sweezey v. Chandler, 11 Ill. 
446. 

16. Minn.—^Abraham v. Holloway, 
42 N.W. 867, 41 Minn. 156. 

16. Ind.—Pfaffenberger v. Platter, 
16 N.B. 836, 114 Ind. 473. 

Pa.—Pierce v. Schoonover, 24 A. 164, 
149 Pa. 116. 

23 C.J. p 719 note 88. 

AjnNMBiOint BiOl! szovsd 

Iowa.—Wilson v. Eddy, 98 N.W. 160,' 
122 Iowa 415. 


17. N.J.—Combs v. Little, 4 N.J. 
Eq. 310, 40 Am.D. 207. 

18. XSa Penasylvaala, where pro¬ 
ceedings to redeem were brought un¬ 
der the act of May 23, 1899, P.L. p 
277, it was held that no question of 
accounting for rents and profits or 
other collateral Issues not covered 
by its provisions would be consider¬ 
ed.—Hicks V. Griswold, 2 Lack.Leg. 
N. 129. 

18. Mass.—O’Brien v. McGeough, 
110 N.E. 289, 222 Maas. 303— 

Young V. Reynolds, 106 N.E. 864, 
218 Mass. 129—Norton v. Babcock, 
2 Mete. 610. 

Or.—Fields v. Crowley, 142 P. 360, 
70 Or. 141. 

23 C.J. p 719 note 90. 

Bufloisney of dsnuad for aooonatUig 
A written demand for an account¬ 
ing of rents and profits made on pur¬ 
chaser of real property at execution 
sale on behalf of a corporation judg¬ 
ment defendant entitled to redeem, 
and signed by its attorney, who had 
previously acted for such corpora¬ 
tion and had been recognised as such 
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Where a creditor, holding land by levy of an ex¬ 
ecution, subject to the debtor's right of redemp¬ 
tion, has leased the same, the debtor, after redeem¬ 
ing, cannot recover of the lessee for the use and oc¬ 
cupation prior to redemption nor, aiter redeem¬ 
ing, can the debtor claiming to be, by operation of 
law, the assignee of the rents and earnings under 
the lease recover of the lessee for any of the rents 
and earnings which accrued prior to the redemp- 
tion.2l 

Where an equity of redemption of land mort¬ 
gaged has been attached and sold on execution, and 
the purchaser has entered, and received the rents 
and profits, and the land has been subsequently re¬ 
deemed by an assignee of the mortgage, the mort¬ 
gagor cannot maintain an action against the pur¬ 
chaser for the same mesne profits received by him, 
and such right of recovery, if it exists at all, vests 
in the assignee .22 

If the execution debtor remains in possession, 
without paying rent to the purchaser, the latter is 
not chargeable therewith.23 On the other hand, un¬ 
der some statutes a judgment debtor who is allowed 
to retain the property cannot be compelled, on re¬ 
deeming the same, to account to the purchaser for 
the rents and profits.^^ Where a sheriff's deed for 
land sold under execution is invalid, and the judg¬ 
ment debtor remains in possession by tenant, the 
value of a crop seized by the purchaser from the 
tenant is properly credited to the judgment debtor 
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when the deed is set aside and the debtor allowed 

to redeem.26 

Under some statutes the liability of the purchas¬ 
er to account for the rents and profits, except by 
way of offset to improvements made, docs not arise 
until he is put in default by a proper tender of the 
amount necessary to redeem.26 

Payment of prior liens* Under some statutes, 
the execution debto^* or his assignee or grantee 
need not, on redeeming, pay any other liens upon 
the property held by the purchaser.27 Where, how¬ 
ever, a subsequent judgment creditor or other lienor 
having the statutory right to redeem seeks to re¬ 
deem the property, he is sometimes required to pay 
certain liens of the owner of the certificate of sale 
paramount' to the lien under which redemption is 
sought,22 provided, under some statutes, the owner 
of such certificate has taken the steps necessary to 
put himself in the line of redemptioners in respect 
of such paramount liens .22 It has been held or rec¬ 
ognized, however, that under applicable statutes, 
a judgment creditor, on redeeming, is not required 
to pay off junior liens .20 

§ 257. Time for Redemption 

A person who seeks to redeem must exercise the 
right within the time fixed by the statute, in the ab¬ 
sence of a binding agreement fixing a different time, or 
of the elements of an estoppel or waiver, or of grounds 
for equitable relief. 

Redemption must be made within the time fixed 
by the statutes,3^ unless the time has been extend- 
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by the purchaser In other transac¬ 
tions. was leeral and sufficient under 
Cal.Code Clv.l*roc. S 707.—Big Sespe 
Oil Co. V. Cochran, C.C.A.Cal., 276 F. 
216. 

ao. Me.—Dakin v. Goddard, 32 Me. 
138. 

ai. Me.—Dakin v. Goddard, supra, 
aa. N.H.—Mason v. Davis, 11 N.H. 
383. 

33. Me.—Cushing v. Thomson, 34 
Me. 496. 

34. N.Y.-—Hall v. Fisher, 1 Barb.Ch. 
53. 

35. Ill.—Keen v. Bump, 121 N.E. 
251, 286 111. 11. 

36. Ala.—Gardner v. Lanford, 6 So. 

879, 86 Ala. 608—Weathers v. 

Spears. 27 Ala. 465—Spoor v. Phil¬ 
lips. 27 Ala. 193. 

37. Minn.—^Warren v. Pish, 7 Minn. 
432. 

Mont.—Hamilton v. Hamilton, 154 P. 

717, 51 Mont. 509. 

23 C.J. p 719 note 98. 

38. U.S.—^Klng V. Bender, Mont., 
116 F. 813, 64 C.C.A. 317, affirming 
G.C., 111 F. 60, and certiorari de- 


[ nied 23 S.Ct. 843, 187 U.S. 643. 47 
I L.Ed. 346. 

Minn.—Warren v. Fish, 7 Minn. 432. 
23 C J. p 71U note 99. 

29. Minn.—Ritchie v, Ege, 69 N.W. 
1020, 68 Minn. 291. 

30. N.Y.—Jackson v. Budd, 7 Cow. 
658—Hosekrans v. Hughson, 1 
Cow. 428. 

23 C.J. p 719 note 1. 

«1. Ala.—Bonner v. Lockhart, 181 
So. 767. 236 Ala. 171—Snow v. 

Monte.sano Land Co., 89 So. 719, 
206 Ala 310. 

Iowa.—Paulsen v. Jensen, 228 N.W. 
357. 209 Iowa 453—Paulsen v. 

Hanson, 216 N.W. 762. 

Mont—Brown v. Timmons, 256 P. 
176, 79 Mont. 246, 67 A.L.R. 1122 
—Reynolds v. Davis, 262 P. 386, 78 
Mont. 56. 

23 C.J. p 719 note 3. 

Xu Xentneky 

(1) In view of St. § 1709, since 
purchaser at execution sale of land 
subject to a mortgage acquires only 
a lien and is entitled to enforcement 
of the lien, the execution debtor may 
redeem at any time until such lien 
is enforced and the property is sold 
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under it, and he is not limited to one 
year in that regard.—Hazard Lum¬ 
ber & Supply Co. V. Horn, 15 S.W.2d 
492, 228 Ky. 554. 

(2) Where realty sold to satisfy 
Judgment does not bring two thirds 
of its appraised value. Judgment 
debtor has right to redeem within 
one year from date of sale, and 
where the equity of redemption is 
sold, the debtor has right to redeem 
against the purchaser of the equity 
until the end of the year from the 
first sale.—Pinson v. Williams, 155 
S.W.2d 869. 288 Ky. 314. 

(3) Accordingly, where the equity 
of redemption was sold under execu¬ 
tion about eleven months after the 
sale of the land to satisfy the Judg¬ 
ment, the Judgment debtor could not 
successfully contend that th<* delay 
in selling the equity of redemption 
did not improperly limit his right 
to redeem.—Pinson v. Williams, su¬ 
pra. 

Levy of attaobmeat after expiration 
of redemption period 

Attaching creditor was not enti¬ 
tled to redemption from execution 
sale where property was not levied 
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ed by agreement of the parties, under rules con¬ 
sidered supra § 253. Equity may, however, under 
certain circumstances give relief by allowing a re¬ 
demption after the statutory time has elapsed, as 
shown infra § 261. 

The time for redemption sometimes depends on 
whether the person seeking to redeem is the judg¬ 
ment debtor or his assignee,*2 qt a judgment or 
mortgage creditor of the debtor,23 or a person 
seeking to redeem from one who has already re- 
dcemed.34 The time of redemption under some 
statutes is affected by the receipt of rents or profits 
by the person from whom redemption is sought, 
demand by the person seeking redemption for a 
statement of rents or profits so received, and com¬ 
pliance or noncompliance with such 'demand.^^ 
Some statutes make the length of the period of 
redemption by the defendant owner depend on 
whether the real property sold has been aban¬ 
doned or is not occupied in good faith,3 3 but do 
not make such period depend on his ability or in¬ 
tention to redecm.37 

Some statutes give a subsequent judgment cred¬ 
itor or mortgagee a limited period after the expira¬ 
tion of the limitation on the judgment debtor's right 
to redeem, where the latter has not exercised such 
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right, in which to redeem the property from the 
execution sale.23 

Method of computation. The period of redemp¬ 
tion fixed by some statutes must be reckoned from 
the time when the property is stricken off by the of- 
ficer.33 Where land and, subsequently, the right 
or the equity of redemption are sold, the right to 
redeem is reckoned from the date of selling the 
land and not the equity, under some statutes.^® 

As to exclusion of day of sale from computation 
of statutory period see the CJ.S. title Time § 13, 
also 62 C.J. p 1000 note 81; as to meaning of 
term “months” as used in statute see the C.J.S. title 
Time § 10, also 23 C.J. p 720 note 14, 62 C.J. p 96 
note 69-p 970 note 76; and as to effect of last day 
of redemption period falling on a holiday see the 
C.J.S. title Time § 14, also 62 C.J. p 1002 note 17. 

Statute authorizing extension of redemption pe^ 
riod. Statutes authorizing the court to extend, 
within certain limitations, the period of redemp¬ 
tion from certain sales on execution, which are 
enacted to meet an existing public emergency and 
which are limited as to time, relate to the public 
peace, health, and safety, and may be supported as 
an exercise of the police power of the statc.^l 
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on under attachment until after nine 
months from date of sale, in view of 
Code 9 11776.—Pierce v. White, 216 
N.W. 764, 204 Iowa 1116. 

BsdsmptloiL hafora eoaflzmatioa of 

Under some statutes rigrht to re¬ 
deem from the lien of a levy of exe¬ 
cution on real estate may be exer¬ 
cised at any time before confirma¬ 
tion of the sale by a court having 
Jurisdiction, and unless the rig:ht is 
exercised within that time it is lost. 
—Gosmunt v. Gloe, 76 N.W. 424, 66 
Neb. 709. 

Power of oourt or olark to axtaad 
time 

Neither the court nor the clerk 
may grant an extension of time, un¬ 
der some statutes.—Paulsen v. Han¬ 
son. Iowa, 216 N.W. 762—23 C.J. P 
719 note 3 [e]. 

axtauslox of tiiiia on glvl2iir aaonrltj 

Under some statutes an extension 
of time may be allowed on the giv¬ 
ing of security.—^Thompson v. E. I. 
Dupont Co.. Ill N.W. 802. 100 Minn. 
867. 

Tiua Aapaadant on ntathod adopted 

(1) Where redemptioner proceeds 
under Rev.Codes 1921 9 9443, amount 
to be paid is merely matter of cal¬ 
culation, and must be tendered with¬ 
in one year, but, under | 9448, 

amount to be paid requires account¬ 
ing, and tender is not necessary until 
amount la determined and period 


within which redemption may be 
made is extended, although demand 
for accounting must be made within 
one year.—Leonard v. Western, 241 
P. 623, 74 Mont. 613. 

(2) Under 9 9448. the redemption 
is not completed until an accounting 
is had and the amount determined 
and paid or tendered within the time 
fixed.—Leonard v. Western, supra. 
Bedomptlon not promatnro 
A Judgment creditor’s redemption 
of his debtor's property from execu¬ 
tion sale, made by his delivering his 
execution and paying the redemption 
money to the sheriff at 12:16 A. M. 
of the first day on which he can re¬ 
deem, is valid.—Paddack v. Staley, 
58 P. 363, 13 Colo.App. 368. 

35. Colo.—Roose v. Gove, 77 P. 246, 
32 Colo. 622. 

23 C.J. p 720 note 7. 

33. Iowa.—Paulsen v. Jensen, 228 
N.W. 367, 209 Iowa 463. 

Mich.—Pellston Planing Mill & Lum¬ 
ber Co. V. Van Wormer, 166 N.W. 
724, 198 Mich. 648. 

23 C.J. p 720 note 8. I 

34. S.D.—Stocker v. Puckett, 96 N. | 

W. 91, 17 S.D. 267. I 

28 C.J. p 720 note 9. 

36. Mont.—Reynolds v. Davis, 262 
P. 886, 78 Mont. 66—Leonard v. 
Western, 241 P, 623, 74 Mont. 613. 

33. Xa Kansas 

(1) Period of redemption Is re¬ 
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duced, it the real property is aban¬ 
doned or not occupied in good faith. 
—Docking v. Holley, 243 P. 286, 120 
Kan. 344—Rosenfield v. Cunningham. 
118 P. 878, 86 Kan. 836. 

(2) In determining the question, 
court may consider failure of the 
owner to pay taxes or to keep the 
property insured, but failure to do 
either or both does not compel a 
finding of abandonment or lack of 
good faith which is necessary before 
court has power to shorten the peri¬ 
od of redemption.—^Rosenfield v. 
Cunningham, supra. 

(3) Land may be occupied in good 
faith notwithstanding it is in pos¬ 
session of owner's tenant.—Docking 
v. Holley, supra. 

37. Kan.—Docking v. Holley, supra. 

88. Colo.—Paddack v. Staley, 68 P. 
363, 13 Colo.App. 363. 

111.—Moore v. Hopkins, 93 III. 606. 

23 C.J. p 720 note 10. 

89. Kan.—Piatt v. Flaherty, 149 P. 
734, 96 Kan. 42. 

40. Ky.—Bethel v. Smith, 7 Ky.L. 
14. 

41. S.D.—Culhane v. Equitable Life 
Assur. Soc. of U. S., 274 N.W. 816,. 
66 S.D. 337, followed in Culhane v. 
Mutual Benefit Life Ins. Co. of 
Newark, N. J., 274 N.W. 319, 66 
S.D. 844, 
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I 258. Tender and Pasrment 

a. General considerations 

b. To whom payment to be made 

a. Oeneial Oenaideratioiui 

There must be due compliance with provlelone of the 
•tatutee aa to tender, depoalt of money, or payment. 

The terms of the statutes as to the tender, de¬ 
posit, or payment of money must be complied with 
in order successfully to assert the right to redeem.^ 2 
General rules as to the sufficiency of tender, as 
discussed in the C.J.S, title Tender §§ 6-44, also 62 
C.J. p 660 note 77-p 680 note 15, apply. ^2 Where 
the redemptioncr has made due tender to the per¬ 
son authorized to receive the statutory amount, the 
latter's refusal to receive it for any reason does not 
invalidate the tender;^* nor is the right to redeem 
forfeited by failure to make seasonable tender, whon 
such tender is prevented by inability, after diligent 
effort, to find the purchaser or any person author¬ 
ized to act in his behalf.^® A fortiori is this true 
where the purchaser designedly prevents tender by 
leaving the state and remaining away until the 
redemption period has expired.^® A delay in ten¬ 
dering the amount due to the alienee of the pur¬ 
chaser at execution sale is sufficiently accounted 
for by a showing that there was an attempt to re¬ 


deem from the execution purchaser without notice 
of his prior alienation, and that such purchaser ac¬ 
cepted the tender.^ 7 

Payment to the officer is not necessarily impaired 
by giving notice to him not to pay over a portion 
of the money. 

Amount. The party attempting to redeem must 
tender or pay the amount required by statute,^® 
and the payment of a smaller sum than that fixed by 
the statute is fatal to the redemption proceedings,®® 
except where the failure to pay the correct amount 
is caused by the mistake of the officer in comput¬ 
ing the amount duc,®^ the debtor having acted in 
good faith and paid the additional sum due on de- 
mand.®2 The right of a person who pays to the 
proper officer the amount required by statute is 
not defeated by the mistake of the officer in dis¬ 
tributing the fund and in returning part to such 
person, where the latter does not ratify the mistake 
of the officer but immediately tenders payment of 
sufficient to restore the required amount.®® 

A mistake as to this matter on the part of the 
person who seeks to redeem, which is one of law, 
does not afford ground for equitable relief, on the 
tender of an amount sufficient to cover the deficit.®^ 

Partial payments. An execution creditor is not 
required to accept partial payments, but he may 


€2. Ala.—Snow v. Montesano Land 
Co.. 89 So. 719, 206 Ala. 310. 

23 C.J. p 721 note 17. 

Tender as condition precedent to 
suit see Infra § 261. 

43. Tenn.—Simpson v. Sparkman, 
12 Lea 360. 

23 C.J. p 721 note 18. 

44. Ala.—Steele v. Hanna, 9 So. 174, 
91 Ala. 190. 

Minn.—Abraham v. Holloway, 42 N. 

\V. 867, 41 Minn. 156. 

23 C.J. p 721 note 20. 

45. Ala.—Francis v. White. 39 So. 
174. 142 Ala. 590. 

23 C.J. p 721 note 21. 

48. Me.—Stevens Mills Paper Co. v. 
Myers, 100 A. 11. 116 Me. 73. 

47. Ala.—Thompson v. Brown, 76 
So. 298, 200 Ala. 382. 

48. N.Y.—Spraker v. Cook, 16 N.Y. 
667. 

48. Tex.—Valdez v. Cohen. 66 S.W. 

376, 23 Tex.Civ.App. 476. 

23 C.J. p 721 note 26. 

Olalm of orodit for rontz or profits 

(1) Under some statutes the per¬ 
son who seeks to redeem and who 
has received from the person from 
whom redemption is sought a state¬ 
ment of rents or profits received by 
the latter which are to be credited 
on the redemption money, may de¬ 
termine for himself the amount 


which is to be paid and tender the 
same, at his peril, or may tender or 
pay an amount groverned or deter¬ 
mined by uuch statement, with the 
riffht to accompany such lender or 
payment with a protest as to the 
amount thereof deemed excessive.— 
Hcynolds v. Davis, 262 P. 386, 78 
Mont. 56. 

(2) Such protest does not nullify 
the effect of the tender.—Reynolds 
v. Davis, supra. 

(3) While such protest does not 
take from the tender Its voluntary 
character, it has the effect of notice 
to the officer receiving payment that 
the excess payment is not intended 
as a gift and constitutes such officer 
a l»allee for the redemptioner of 
such cx<’ess payment.—Reynolds v. 
Davi.s, supra. 

Amount required In general see su¬ 
pra S 256. 

50. N.Y.—Ex parte Peru Iron Co.. 7 
Cow. 640—Dickenson v. Gilliland, 
1 Cow. 481. 

23 C.J. p 721 note 26. 

51. U.S.—Walsh V. Erwin, C.C.Cal., 
115 F. 531. 

Wls.-Williams v. Thrall, 167 N.W. 

826, 167 Wis. 410. 

Xn New York 

(1) In an early case, the fact that 
an insufficient payment was due to 
a mistake in which the officer par¬ 
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t)(‘ipated was not regarded as an 
(*X(‘U8e, where the mistake was one 
of law.—Dickenson v. Gilliland, 1 
Cow. 481. 

(2) In a later case in which the 
short payment was due to a mistake 
of the offleer, Dickenson v. Gilliland, 
supra, was followed, the court mak¬ 
ing no reference to the distinction 
between a mistake of law and a 
mistake of fact—Ex parte Peru Iron 
Co., 7 Cow. 540. 

(3) In a still later case payment 
■of a sum less than that required by 
the statute was not regarded as fa¬ 
tal where such payment was In¬ 
duced by a mistake of fact on the 
part of the officer—Hall v. Fisher, 9 
Barb. 17. 

(4) In respect of a miscalculation 
by the offleer which misleads the 
person who seeks to redeem, it has 
been said that there may be good 
reason for holding the redemption 
valid and effective.—Hall v. Fisher, 1 
Barb.Ch. 63. 

58. U.S.—Walsh v. Erwin, C.C.Cal., 

115 P. 631. 

53. Colo.—Brown v. Bell, 103 P. 880, 

46 Colo. 163, 133 Am.S.R. 64. 23 

L.H.A.,N.S., 1096. 

64. Iowa.—Case v. Fry. 69 N.W. 

333, 91 Iowa 132. 

N.Y.—Dickenson v. Gilliland, 1 Cow. 

481. 
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do so unless the statute forbids.^6 If partial pay¬ 
ments are made but not completed before the ex¬ 
piration of the period for redemption, it has been 
held that the payor may recover back the amount 
paid,although there is authority to the contra- 
ry.67 

Medium of payment. The tender or payment 
should be made in legal tender funds.®* A pay¬ 
ment by check may be refused.®* Where, how¬ 
ever, the purchaser agrees, a redemption may be 
made by the transfer of property or securities other 
than money.®® On the theory that the officer au¬ 
thorized by statute to receive redemption money 
is either regarded as the agent of the purchaser 
or prior redemptioner or is required to account in 
money, it has been held or recognized that a pay¬ 
ment by check or draft®l or bank bills®* or cur¬ 
rency which is not legal tender®® is effective if the 
officer accepts such payment. The redemption of 
land sold on execution by delivery of a check to the 
officer is not, however, necessarily conclusive under 
all circumstances; if dishonesty is shown, or the 
check dishonored, equitable remedies are available 
for the protection either of the officer or of the 
certificate holder.®^ 

A tender in currency not legal tender is suffi¬ 


cient where the tender is not refused on that 
ground.®® 

b. To Whom Payment to Be Made 

The officer who makes the sale, or the clerk of 
court, Is a proper party to whom payment may be made 
under some statutes, as Is the person from whom re¬ 
demption Is sought. 

Under some statutes the officer conducting the 
sale, or his agent or personal representative, is a 
proper person to receive payment.®® Under some 
of such statutes tender or payment may also be 
made to the execution purchaser or other person 
entitled to the redemption money.®^ 

Under various provisions the clerk of the court 
of the county in which the sale was made,®* or 
in which the land lies,®* or the clerk of the court 
from which execution issued,*^® or in which the 
judgment was rendered, if the purchaser docs 
not reside in the county,^! has been regarded 
as one to whom payment may or must be made; 
but in the absence of any statutory provision au¬ 
thorizing such payment, payment to the clerk of the 
court is of no effect.*^* 

Under some statutes an officer who is authorized 
to receive payment is in a qualified sense the agent 
of the person from whom redemption is sought,*^® 


85. S.D.—Way v. Hill, 171 N.W. 206, 
41 S.D. 437. 

56. Tenn.—Rambo v. Donnelly. 9 
Baxt. 418. 

57. Me.—Morton v. Chandler. 6 Me. 
142. 

58. Cal.—Peo. v. Hays. 4 Cal. 127. 
Tenn.—Lytle v. Etherly, 10 Yerg. 

389—Lowry v. McGhee, 8 Yerg, 
242. 

Form and medium of payment gen¬ 
erally see the C.J.S. title Payment 
9f 13-37, also 48 C.J. p 596 note 
66-p 630 note 72. 

59. Cal.—Peo. v. Hays, 4 Cal. 127. 
Iowa.—Dougherty v. Hughes, 3 

Greene 92. 

Tenn.—Lytle ▼. Etherly, 10 Yerg. 
389. 

ea N.Y.—Stone v. Smith, 2 How. 
Pr. 117. 

61. Ind.—Bowen v. Van Gundy, 33 
N.E. 687, 133 Ind. 670. 

23 C.J. p 721 note 39. 

la Iowa 

(1) Payment to the oflUcer by 
check drawn by the attorney for the 
person seeking to redeem has been 
upheld.—Martin v. Dilley, 159 N.W. 
594, 178 Iowa 41. 

(2) If in goo0 faith the redemp¬ 
tioner pays, and the officer receives, 
before the expiration of the time of 
redemption, an ordinary banker’s 
check, and especially of a banker 


resident of the place where the 
business is transacted, upon which 
the money is realized when demand¬ 
ed, although after the expiration of 
the time, the same being ready for 
payment to the holder of the certifi¬ 
cate promptly and without trouble to 
him, the payment has been regarded 
as sufficient.—^Webb v. Watson, 18 
Iowa 537. 

Meoeaslty for receipt of money on 
obeok 

The view has been taken, however, 
that payment to the officer by check 
is not effective if money is not re¬ 
ceived for the check, but that such 
payment is sufficient if money is re¬ 
ceived for the check before the ex¬ 
piration of the time for redemption. 
—Hatcher v. Hackney, 20 Wend., N. 
Y., 602. 

68. N.Y.—Hall v. Fisher, 9 Barb. 

17—Ex p. Board, 4 Cow. 420. 

63. Cal.—Peo. v. Mayhew, 26 Cal. 
655. 

6^ Iowa.—Martin v. Dilley, 159 N. 
W. 694, 178 Iowa 41. 

65. Minn.—Ritchie v. Ege, 69 N.W. 
1020. 58 Minn. 291. 

66. Ark.—^Edgewood Distilling Co. 
V. Rugg, 136 S.W. 977, 98 Ark. 589. 

23 C.J. p 721 note 46. 
aspiration of term of oSos 

(1) The propriety or necessity of 
making payment to the officer who 
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made the sale has been recognized, 
notwithstanding his term of office 
has expired. 

Ill.—Elkin V. Peo., 4 Ill. 207, 36 Am. 
R. 541. 

N.Y.—Peo. V. Lynch, 68 N.Y. 478— 
Peo. V. Baker, 20 Wend. 602. 

23 C.J. p 721 note 46. 

(2) The propriety of payment to 
the successor in office of the person 
who sold the land has been asserted 
—Robertson v. Dennis, 20 Ill. 313. 

67. Ill.—Stone v. Gardner, 20 Ill. 
304, 71 Am.D. 268. 

N.Y.—Ex p. Board, 4 Cow. 420. 

23 C.J. p 722 note 47. 

68. Tenn.—Rothwell v. Gettys, 11 
Humphr. 135. 

23 C.J. p 722 note 60. 

69. Tenn.—Maupin v. Blanton, 26 S. 
W. 99, 93 Tenn. 422. 

23 C.J. p 722 note 50. 

TO. Ind.—Jessup v. Carey, 61 Ind. 
684. 

71. Ky.—Hatcher v. Hackney, 110 S. 
W. 888, 33 Ky.L. 661. 

79. Ill.—Stone v. Gardner, 20 Ill. 
304, 71 Am.D. 268. 

N.Y.—Peo. V. Rathbun, 15 N.Y. 628— 
Griffin v. Chase, 23 Barb. 278. 

73. Mont.—Leonard v. Western, 241 
P. 623, 74 Mont. 613—Hamilton v. 
Hamilton, 164 P, 717, 51 Mont 609. 
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but he is not an agent in the sense that his receipt 
of the money necessarily constitutes an acceptance 
of it by such person/^ and under some statutes the 
officer is regarded as an officer of the law with 
whom the redemption money may be deposited and 
not as an agent of the person entitled to receive 
the moneys® 

Under some statutes, where the purchaser has 
parted with the certificate of purchase, payment 
should be made to his grantee or purchaser, if 
known to the redemptioner.^B Where the redemp¬ 
tion is from one who has already redeemed, he has 
been regarded as the purchaser to whom the pay¬ 
ment should be made.^^ 

§ 259. Proceedings to Effect Redemption 

a. General considerations 

b. Notice 

c. Production of papers 

d. Receipt or certificate 

a. (General Oonsiderations 

The method or mode of redemption prescribed by 
statute must be pursued in order to effectuate a valid 
redemption. 

The mode prescribed by statute must be pursued 
to make a valid redemption.'^* Even a court of 
equity has no power to prescribe a different mode.'^^ 
This rule does not, however, deprive such a court 
of power to control the legal rights of creditor and 
redemptioner in cases of excusable mistake in bon.i 
fide attempts to exercise legal rights, or where 
the acts of the parties give rise to estoppel,*^^ and, 
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if compliance with the statute is prevented by the 
person from whom redemption is sought, equity 
will interfere to protect the rights of the person 
entitled to redeem.*! 

Due compliance with statutory requirements for 
redemption by one entitled to redeem usually will 
be treated as a completed redemption, and the right 
in this regard of the one so complying may not bi 
defeated.*^ ^ 

According to some authorities the taking of an 
assignment of a certificate of sale, although by a 
party entitled to redeem, is not a redemption of the 
property under the statute,** but according to oth¬ 
ers an assignment of the certificate of sale to one 
entitled to redeem operates as a redemption.*^ A 
purchase at execution sale does not amount to a 
statutory redemption.*® Although the statute pro¬ 
vides for a credit on the amount required to re¬ 
deem from a purchaser in possession of the ex 
cess of the rents and profits over and above the 
expenses of operation, care, and insurance and for 
an accounting of such rents and profits on demand 
by the redemptioner for a sworn statement of the 
rents, profits, and expenditures, the right to redeem 
on paying the amount prescribed by statute does 
not depend on such demand.*® 

b. Notice 

Formal notice to the purchaser of an Intention to 
exercise the right to redeem is not necessary in the 
absence of a statutory requirement. 

Except where otherwise provided by statute,**^ 


74. Cal.—Bennett v. Wilson, 55 P. 
390, 122 Cal. 509, 68 Am.S.R. 61. 

Mont.—Lieonard v. Western, 241 P. 
523, 74 Mont. 513. 

75. Minn.—Davis v. Seymour, 16 
Minn. 210. 

76. Ala.—Thompson v. Brown, 76 
So. 298, 200 Ala. 382. 

23 C.J. p 722 note 48. 

77. N.Y.—Peo. v. Baker, 20 Wend. 
602. 

78. Iowa.—Pierce v. White, 216 N. 
W. 764, 204 Iowa 1116—Paulsen v. 
Hanson, 216 N.W. 762. 

Mont.—Reynolds v. Davis, 252 P. 
386, 78 Mont. 56—Leonard v. West¬ 
ern, 241 P. 523, 74 Mont. 513. 

N.Y.—Application of Burdikoflf, 296 
N.Y.S. 609, 251 App.Div. 826. 

23 C.J. p 722 note 63, p 714 note 1 
[c]. 

Alternative methode 

(1) If the statutes provide two 
methods by which the right to re¬ 
deem may be exercised and the 
methods are substantially different, 
it h as been held that the redemp¬ 


tioner may not pursue both methods 
at the same time.—Leonard v. West¬ 
ern, 241 P. 523, 74 Mont. 513. 

(2) An attempt to redeem, under 
Rev.Codes 1921 § 9443, by making a 
deposit of the amount necessary to 
redeem under that section was nulli¬ 
fied by making a demand for an ac¬ 
counting which may be done only 
under S 9448.—Leonard v. Western, 
supra. 

Definite form 

Purpose of redemption statute is 
to reduce method of redemption 
from execution to definite form.— 
Paulsen v. Hanson, Iowa, 216 N.W. 
762. 

79. S.D.--Way v. Hill, 171 N.W. 206, 
41 S.D. 437. 

80i S.D.—Way v. Hill, supra. 

81. Mont.—Reynolds v. Davis, 262 
P. 386, 78 Mont. 56. 

88. Mont.—Leonard v. Western, 241 
P. 523, 74 Mont. 513. 

83. Ill.—Moore v. Hopkins, 93 111. 
606. 

23 C.J. P 727 note 70. 
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Bight of jodgmeat fiebtor to effect 
purchase of certificate 

Instead of paying, and thus ren¬ 
dering the certificate of sale null 
and void and extinguishing the pow¬ 
er of the officer to convey, the judg¬ 
ment debtor, having still the title, 
may, if he chooses, advance the mon¬ 
ey to a third person to enable the 
latter to purchase and take an as¬ 
signment of the certificate and thus 
keep it in force.—Rankin v. Arndt, 
44 Barb., N.Y., 261. 

84. Ind.—Harvey v. Lowry, 183 N. 

E. 309, 204 Ind. 93. 

23 C.J P 727 note 71. 

65. Cal.—Corporation of America v. 

Eustace, 17 P.2d 723, 217 Cal. 102. 

88. Wash.—Gray v. C. A. Harris & 

Son, 93 P.2d 385, 200 Wash. 181. 

87. In Washington, the provision of 
Remington Code § 699, for five days' 
written notice to the sheriff of In¬ 
tention to redeem, and for notifica¬ 
tion by the sheriff to the purchaser 
or redemptioner of the sheriff's re¬ 
ceipt of such notice, has been given 
a liberal construction in favor of 
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if the statute directs that the payment of the re¬ 
demption money be made to the oihcer conducting 
the sale, no formal notice need be given to the pur¬ 
chaser, and the payment of the money and the filing 
of the papers required by statute are sufficient.®* 

The receipt of a redeeming creditor filed with the 
clerk, without notice to the debtor, must contain on 
its face sufficient to operate as notice in law that 
the credit is given to the debtor, and to enable him 
to redeem; otherwise the redemption will be void.®® 

c. Production of Papers 

There must be due compliance with atatutory provt- 
alons requiring the production of written proof or ahow- 
Ing aa to dealgnated mattera, In the abaence of an ef¬ 
fective waiver. 

There must be due compliance by the person who 
seeks to redeem with provisions of statutes requir¬ 
ing the production and tender by such person of 
specified proofs of certain requisite facts.®® Some 
statutes of this general type are not applicable 
where the redemption is by the execution debtor.®^ 

Where the statutes so require a judgment credi¬ 
tor who seeks to redeem shall present a copy of 


the docket of the judgment under which he seeks to 
redeem,®® and the statutes sometimes require him 
to deliver a satisfaction of his judgment in whole 
or for a specified • amount.®® An affidavit of the 
amount due on the judgment®^ or mortgage®® un¬ 
der which a redemption is sought is required by 
some statutes. An affidavit of assignment of the 
judgment or mortgage which is relied on as a basis 
for redemption is sometimes required.®® 

Waiver. The production of the statutory proofs,®"^ 
or the insufficiency thereof,®® may be waived by 
the purchaser or one claiming under him; but they 
cannot be waived by the officer conducting the 
sale.®® By statute in some states there can be no 
waiver of these requirements as against a person 
entitled subsequently to redeem.^ 

d. Receipt or Oertifleate 

The certificate of redemption provided for by some 
statutes may properly be claimed only where there has 
been due performance of statutory conditions precedent. 

In order to entitle a person who seeks to re¬ 
deem to the certificate of redemption provided for 
by some statutes, there must be due compliance 
by him with conditions precedent to the right to re- 


the person who seeks to redeem.— 
State V. Shattuok, 163 P. 414, 96 
Wash. 119—23 C.J. p 722 note 66 [a]. 
88. Minn.—Warren v. Pish, 7 Minn. 
432. 

88. Tenn.—Hurt v. Brien, 1 Tenn. 
Ch. 443. 

90. Ill.—Stone v. Gardner, 20 Ill. 
304, 71 Am.D. 268. 

N.Y.—People v. Ransom, 2 N.Y. 490, 
affirming: 4 Den. 146. 

23 C.J. p 722 note 60. 

91. Ind.—Mitchell v. Hodges, 87 
Ind. 491. 

Philippine.—Brusas v. Infante, 13 
Philippine 217. 

23 C.J. p 722 note 61. 

98. N.Y.—^Nehrboss v. Bliss, 88 N.Y. 
600, 2 N.y.Civ.Proc. 39—People v. 
Ransom, 2 N.Y. 490, affirming 4 
Den. 145. 

23 C.J. p 722 note 62. 

Za Minnesota 

(1) It has been held that the hold¬ 
er of a subsequent Judgment could 
redeem the premises from an execu¬ 
tion sale by paying the proper 
amount to the proper officer, without 
producing certifled copies of the 
Judgment docket, files, and records; 
it was sufficient if the clerk had 
knowledge thereof, and the originals 
were called to his attention.—Hunter 
V. Mauseau, 97 N.W. 651, 91 Minn. 
124. 

(2) It was also held that, in view 
of the effect given by statute to the 
sheriff’s certificate of execution sale, 


I it was sufficient for a Judgment 
I creditor who sought to redeem to 
I produce the sheriff’s certificate of 
j sale under such creditor’s Judgment, 
without producing certified copies of 
the Judgment, docket thereof, and 
execution on which such sale was 
made.—Ritchie v. Ege, 69 N.W. 1020, 
68 Minn. 291. 

93. Xa irsw York 

(1) Provisions of Clv.Prac.Act SS 
728, 741, requiring Judgment creditor 
who seeks to redeem to deliver cer¬ 
tificate of satisfaction of his Judg¬ 
ment, in whole or for a specified 
amount, must be strictly followed.— 
Application of Burdlkoff, 296 N.Y.S. 
609, 251 App.DIv. 826. 

(2) Where senior Judgment credi¬ 
tor, attempting to redeem property 
sold pursuant to judgment of Junior 
Judgment creditor, failed to deliver 
to sheriff such certificate, senior 
Judgment creditor was not entitled 
to redeem.—Application of Burdlkoff, 
supra. 

(3) Failure to deliver the required 
certificate of satisfaction at time the 
creditor attempts to exercise right 
to redeem is fatal defect which ren¬ 
ders redemption ineffective and can¬ 
not be cured by delivering satisfac¬ 
tion after another creditor has exer¬ 
cised right of redemption.—Applica¬ 
tion of Burdlkoff, supra. 

84. N.Y.—Smith v. Miller, 26 N.Y. 

619. 

28 C.J. p 723 note 69. | 
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Statute Bot applloable 

Some statutory provisions of this 
type are not applicable where the 
right to redeem is exercised by a 
’’successor in interest” of the Judg¬ 
ment debtor and not by a “redemp- 
tioner.”—State v. Tuttle, 216 N.W. 
194, 61 S.D. 596. 

95. Cal.—Schumacher v. Langford, 
127 P. 1057, 20 Cal.App. 61. 

23 C.J. p 723 notes 63, 64. 

98. Minn.—Williams v. Lash, 8 
Minn. 496. 

N.Y.—People v. Fleming, 2 N.Y. 484. 
23 C.J. p 723 note 66. 

97. Cal.—Bagley v. Ward, 37 Cal. 
121, 99 Am.D. 256. 

N.Y.—Wood V. Morehouse, 46 N.Y. 

368, affirming 1 Lans. 406. 

23 C.J. p 723 note 67. 

96b Ind.—Warford v. Sullivan, 46 
N.E. 27, 147 Ind. 14. 

Wis.—Falbe v. Caves, 138 N.W. 87, 
161 Wis. 64. 

23 C.J. p 723 note 68. 

99. N.Y.—Vergennes Bank v. War¬ 
ren. 7 Hill 91. 

23 C.J. p 728 note 69. 

1. N.Y.—^Application of Burdlkoff, 
296 N.Y.S. 609, 251 App.Div. 826. 
Bight to waiva doaisd 
The right of the purchaser to 
waive the requirements as against a 
person entitled subsequently to re¬ 
deem was denied in a case in which 
the court did not refer to any stat¬ 
utory prohibition.—People v. Ran¬ 
som, 2 N.Y. 490, affirming 4 Den. 146. 
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deem imposed by statute,* The receipt of certifi¬ 
cate of the officer conducting the sale is sufficient 
evidence of the payment of the redemption money, 
and establishes a complete redemption of the prop¬ 
erty from the sale under the execution.* A redemp¬ 
tion made by payment to the person from whom 
redemption is made is not invalidated by the fact 
that the certificate is made by the sheriff.^ 

Failure of one in actual and open possession of 
the property, who has redeemed as remote grantee 
of the debtor, to have executed and recorded a 
certificate of redemption, as required by statute, 
does not render the redemption ineffective so as 
to permit a judgment creditor of the debtor subse¬ 
quently to redeem, since such possession is notice 
to such creditor of the rights and claims of the 
redemptioner.® Such a certificate need not be 
made and recorded in order to protect the rights 
of the redemptioner, in the absence of statutory re¬ 
quirement in that regard.® 

§ 260. Defects, Objections, and Waiver or 
Estoppel 

At t ooneral rule only defecte In substance affect the 
validity of a redemption; the right to question the 
validity of a redemption may be lost by waiver or es¬ 
toppel and objections may be made only by persons whose 
rights are affected. 

As a general rule the validity of the redemption 
is not affected by defects unless they are defects in 
substance,^ and cannot be collaterally attacked in 


a proceeding in which neither the execution debtor 
nor the owner of the land is a party.® 

As between the immediate parties to the redemp¬ 
tion, the statutory requirements for a redemption 
may be dispensed with by agreement under rules 
set forth supra § 253, or may be waived by the acts 
or conduct of the purchaser.® In the absence of 
any rights acquired by third persons,^® an execu¬ 
tion creditor may waive the time of redemption.^! 
So, it seems, an interested party by his conduct may 
estop himself from objecting to a reasonable ex¬ 
tension of time in which to redeem,!* and the pur¬ 
chaser may waive, or be estopped to rely on, the 
provision of an agreement fixing the period for 
redemption, so as to permit redemption after the 
expiration of such period.!* 

The execution purchaser may be estopped by the 
conduct of his attorney from asserting that the 
payment by the redeeming judgment creditor was 
to the wrong officer so as to make the redemption 
ineffectual.!^ 

The purchaser may by his conduct waive defects 
in an attempted tender made by the execution debt¬ 
or looking to the right to redeem and estop him¬ 
self to claim that no tender was made.^5 The per¬ 
son from whom redemption is sought, by denying 
the right of another to redeem and by refusing to 
furnish to such other a statement of indebtedness, 
is estopped from relying on such other’s failure 


2. Bademption by JudcniMt orad- 
itor 

A Judsrment creditor is not enti¬ 
tled to a certificate of redemption 
where he has not delivered a certifi¬ 
cate^ of satisfaction of his Judermenl 
in whole or for a specified amount, 
as required by statute.—^Application 
of liurdikolT, 296 N.T.S. 609, 261 App. 
Div. 826. 

Beeelpt as oartllloate 

A sheriff's receipt statlniT all the 
facts necessary to show a redemp¬ 
tion, although not formally stated to 
be a certificate, was in substance a 
certificate within a statute directing 
the officer making a sale of lands un¬ 
der execution to execute to the per¬ 
son making a redemption a certifi¬ 
cate stating all facts transpiring be¬ 
fore him sufficient to show the fact 
of such redemption, and as such it 
was evidence of the facts stated in 
it under the statute.—Livingston v. 
Amoux, 56 N.Y. 507, affirming 15 
Abb.Pr..N.S., 158. 

3. N.Y.—Els worth v. Muldoon, 16 
Abb.Pr.,N.S.. 440—^Livingstone v. 
Amoux, 16 Abb.Pr.,N.S., 168, af¬ 
firmed 56 N.Y. 507. 

4. Minn.—Sprandel v. Houde, 56 N. 
W. 34, 64 Minn. 808. 


5. Ill —Mauvaisterre Drainage* & 
Levee Dist. v. Frank, 146 N.E. 131, 
313 Ill, 431. 

6. 111.—Ilalph V. Lefler, 23 Ill. 52. 

7. US—King V. Bender, Mont., 116 
F. 813, 54 C.C.A. 317, affirming, C. 
C.. Ill F. 60. and certiorari denied 
23 set. 843, 187 U.S. 643, 47 L.Ed. 
346. 

a Ill,—Oif V. Finkelsteln, 100 Ill. 
App. 14. affirmed 65 N.E. 439, 200 
111. 40. 

9. Cal.—Bagley v. Ward, 37 Cal. 
121, 99 AmD. 256. 

N.Y — In re Eleventh Ave., 81 N.Y. 

43G, affirming 49 How.Pr. 208. 
S.D.—Way v. Hill, 171 N.W. 206, 41 
SD. 437. 

Waiver as to medium of payment see 
supra § 258. 

Waiver of proofs of right to redeem 
see supra S 259. 

Waiver of right to redeem see supra 
8 255. 

la Mich.—Pellston Planing Mill & 
Lumber Co. v. Van Wormer, 166 
N.W. 724, 198 Mich. 648. 

IL Mich.—Pellston Planing Mill & 
Lumber Co. v. Von Wormer, supra. 
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S.D.—Way v. Hill, 171 N.W. 206. 41 
SD. 206. 

23 C.J. p 723 note 78. 
la Kan.—Piatt v. Flaherty, 149 P. 
734, 96 Kan. 42. 

la Ca.—Uroadwell v. Maxwell, 119 
SK. 344, 30 Ga.App. 738. 

Matters constitutixig waiver or es- 
toppel 

Where execution creditor bid off 
property under agreement to hold 
for debtor’s benefit and permit him 
to redeem before a certain date, it 
was held that right was not auto¬ 
matically forfeited by failure to re¬ 
deem within that time, that creditor 
waived right to terminate debtor’s 
equitable estate by accepting rent 
or interest paid thereafter under be¬ 
lief that right still existed, and that 
creditor was estopped hy acceptance 
of so-called rent, which was in real¬ 
ity interest.—Broadwell v. Maxwell, 
supra. 

14. Ark.—Edgewood Distilling Co. 
V. Rugg, 136 S.W. 977, 98 Ark. 589. 

15. Cal.—Peterson v. Gilbert, 267 P- 
140, 83 Cal.App. 542. 

Foots oonstltating waiver and eatop. 
pel 

Cal.—Peterson v. Gilbert, supra. 
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to tender the amount due.^^ Demand by the per¬ 
son from whom redemption is sought of an amount 
in excess of that to which he is entitled constitutes 
a waiver in a court of equity of requirements as to 
tender,!^ 

Some statutes render void and ineffective, as 
against a subsequent redeeming creditor, an at¬ 
tempted waiver of statutory requirements for re¬ 
demption, 

Acceptance of money. The legality of a redemp¬ 
tion cannot ordinarily be questioned by the pur¬ 
chaser or other interested person where he has ac¬ 
cepted the redemption money,cither on the 
ground that the party redeeming had no authority 
to redecm,20 or that the redemption was after the 
statutory period therefor^i or was premature,22 or 
that the amount paid was too small.22 

Acceptance of money by the officer is not neces¬ 
sarily such an acceptance by the purchaser as will 
estop him to refuse to accept it.24 So the accept¬ 
ance of the money by the purchaser is not an estop¬ 
pel against the debtor.^® 

It has been held that the acceptance of a partial 
payment by the purchaser at an execution sale pri¬ 


or to the expiration of the statutory period of re¬ 
demption, operates as a waiver of the right to the 
sheriff’s deed,®® particularly where accompanied by 
an agreement to give further time for the payment 
of the residue,®^ and that the execution debtor will 
be allowed to redeem after the expiration of the 
statutory period.®® 

Who may object. Third persons cannot urge ob¬ 
jections,®® nor can a defect or irregularity in re¬ 
demption proceedings be urged by the debtor or one 
claiming under him, where neither of them sought 
to redeem during the statutory period.®® 

Under some statutes, the purchaser of real prop¬ 
erty at execution sale is entitled, as owner, to pro¬ 
tect his interest by contesting the claimed right of 
another to redeem,®! and whether the assignee of 
a junior judgment is entitled to redeem is a ques¬ 
tion which concerns only such assignee and the 
purchaser.®® A purchaser at an execution sale j.» 
entitled to question the right of one attempting to 
redeem and to ask that an attempted redemption be 
set aside as a cloud on his title where those entitled 
to redeem have failed to do so.®® 

Grantee of the purchaser at execution sale of 
real property may not defeat the right of the as- 


le. N.H.—Dziatlik v. Holy Trinity 
Polish Nat. Catholic Church, 166 
A. 284, 86 N.H. 234. 

17. Ala.—^Hopson v. Eller, 114 So. 
62. 216 Ala. 556. 

18. N.Y.—Application of BurdlkofT, 
296 N.Y.S. 609, 251 App.Div. 826. 

19. Ill.—Pearson v. Pearson, 23 N. 
E. 418, 131 Ill. 464. 

Ind.—Hervey v. Krost, 19 N.E. 126, 
116 Ind. 268. 

23 C.J. p 723 note 80. 

DifltrihutloiL pnrsiUMLt to ooaaoat do- 
erso 

Persons who held an interest in 
the judgrment on which the execution 
was issued could not successfully 
assert a claim to the real property 
involved as against one who had re¬ 
deemed from the sale, where such 
persons had accepted the redemption 
money from the sheriff pursuant to 
a consent decree making provision 
for distribution of such money in a 
suit in which the validity of the re¬ 
demption was involved.—Robinson v. 
Bailey, 198 N.E. 217, 361 Ill. 458. 

90. Ark.—Allen v. McGaughey, 31 
Ark. 262. 

Colo.—Casserleigh v. Spar Consol. 
Mininer Co., 128 P. 863, 23 Colo. 
App. 239. 

23 C.J. p 724 note 81. 

91. U.S.—^White v. Crow, Colo., 4 8. 
Ct. 71, 110 U.S. 103, 28 L..Ed. 113, 
affirming. C.C., 17 F. 98, 2 Mc¬ 
Crary 810. 

Mich.—Pellston Planlliff Mill & Lum¬ 


ber Co. V. Van Wormer, 166 N.W. 
724, 198 Mich. 648. 

▲oosptamos of puzohass moasy im- 
dsr debtor’s ooatraot of sale 
Where a person who held an op¬ 
tion from the execution debtor to 
purchase the property sold under 
execution exercised option during re¬ 
demption period, such person's de¬ 
posit with clerk of court of balance 
due under option during redemption 
period, when purchaser at execution 
sale had mere certificate of purchase, 
and acceptance of such deposit by 
purchaser at execution sale after ex¬ 
piration of redemption period, did 
not change character of his title, ef¬ 
fect a waiver of his right to enforce 
forfeiture of equity of redemption, 
convert purchase into mere lien, or 
give execution debtor and his Judg¬ 
ment creditors right to redeem by 
paying balance of purchase money.— 
Chain O’Mlnes v. Williamson, 72 P. 
2d 265, 101 Colo. 231. 

99. Colo.—Paul v. Marty, 211 P. 
667, 72 Colo. 399. 

Ill.—Massey v. Westcott, 40 Ill. 160. 

93. Ill.—Karnes v. Lloyd, 62 Ill. 113. 
Tenn.—Smith v. Kincaid, 10 Humphr. 

73. 

94. Cal.—Bennett v. Wilson, 65 P. 
390, 122 Cal. 609, 68 Am.S.R. 61. 

96. Ind.—Jarrell v. Brubaker, 49 N. 

E. 1060, 150 Ind. 260. 

96. N.D.—Murphy v. Teutsch, 132 
N.W. 435, 22 N.D. 102, 35 L.R.A., 
N.S.. 1189, Ann.Ca8.1918E 1185. 
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97. Ill.—Kaufman v. Smallwood, 86 
Ill. 604. 87 Am.D. 230. 

Ind.—Felton v. Smith, 84 Ind. 486. 

98. N.D.—Murphy v. Teutsch, 132 
N.W. 436, 22 N.D. 102, 36 L.R.A., 
N.S., 1139, Ann.Cas.l913E 1185. 

89. N.Y.—People v. Bunn, Lalor, 
265. 

Prsmatiuity of rsdomptloa 

It has been stated that a prema¬ 
ture redemption by a Judgment cred¬ 
itor may be objected to only by the 
owner and by the holder of the cer¬ 
tificate of purchase.—Paul v. Marty, 
211 P. 667, 72 Colo. 399. 

3(K Colo.—Paul V. Marty, supra— 
Roose V. Gove, 77 P. 246, 32 Colo. 
622. 

Ill.—Massey v. Westcott, 40 Ill. 160. 

Prsmatuzity of rsdamptloa by Judg¬ 
ment creditor 

Colo.—Paul V. Marty, 211 P. 667, 72 
Colo. 399. 

31. Mont.—Leonard v. Western, 241 
P. 523, 74 Mont. 613. 

Coatestiiig right of partieular olalm- 
ant 

(1) Judgment debtor.—Reynolds v. 
Davis, 262 P. 386, 78 Mont. 66. 

<2) Assignee of subsequent judg¬ 
ment.—Leonard v. Western, 241 P. 
623, 74 Mont. 613. 

38. Mont—Leonard y. Western, su¬ 
pra. 

38. Iowa.—Robertson v. Moline, 
Milburn & Stoddard Wagon Co., 
55 N.W. 496, 88 Iowa 463. 
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signee of the judgment debtor to redeem, on the 
ground that the original judgment creditors would 
be entitled to levy on and resell the property for 
the purpose of collecting a balance due, where the 
rights of such grantee are fully protected and such 
judgment creditors are not parties to the proceed¬ 
ing to redcem.S4 

A prior redemptioner who has effected a valid 
redemption has such an estate as entitles him to 
protection against an assumed junior redemption 
under a void mortgage. He may maintain an ac¬ 
tion to determine the invalidity of the judgment 
and judgment lien claimed to support a junior re¬ 
demption, and to determine that the holder thereof 
is notja redemptioner.ss 

§ 261. Actions to Redeem and for Accounting 

a. General considerations 

b. Tender and payment into court 

c. Time to sue and laches 

d. Parties 

c. Pleading and proof 

f. Evidence 

g. Relief and decree 

h. Costs and allowances 

a. General Oonsiderations 

Courts of equity will enforce a atatutory right to re¬ 
deem In a proper eaee, even, under aome circumatances, 
after the statutory time to redeem has elapsed. 

A statutory right of redemption may be enforced 
through a bill in equity, seasonably brought, in in¬ 
stances where the exercise of the right in conform¬ 
ity with the statutory requirements is wrongfully 
denied, obstructed, or prevented, or where, before 
the right can be properly exercised, it is necessary 
to determine by judicial proceedings in whom the 
right rests, from whom the redemption must be 
made, or the amount requisite to effect it.^® It has 
been held, however, that a bill docs not lie to keep 
a question of redemption open until a judgment of 
the court can be had removing all embarrassments 


and clouds from the title of property held* for re- 
demption.®^ A bill which is so framed as to call 
for* redemption, and the setting aside of interfering 
obstructions on equitable grounds, even though it 
contains allegations appropriate to a statutory pro¬ 
ceeding to quiet title, presents a case which falls 
under the inherent jurisdiction of a court of equity, 
and needs no statutory aid.®® 

Where a tender of the amount required to redeem 
is refused, a suit in equity may be brought to com¬ 
pel the allowance of a redemption,®® except, it 
seems, where a statutory proceeding is provided for 
this purpose, which the person who seeks to redeem 
has neglected, without sufficient cause, to pursue,®® 
and even then such statutory remedy may not pre¬ 
clude the right to proceed in equity.®^ Relief may 
be obtained in equity by the holder of a mere equi¬ 
table title, where a tender by him is refused, al¬ 
though he is not in possession.®® 

A purchaser at execution sale docs not acquire 
title adverse to defendant in execution who offers 
to redeem on compliance with a statute giving the 
right, so as to defeat the jurisdiction of a court 
of equity to determine such defendant's right to 
redeem under the statute.®® 

A suit does not lie until there has been either a 
full performance by plaintiff of all the statutory 
requirements, or a valid and sufficient excuse for 
nonperformance without any fault or neglect on 
the part of such plaintiff.®® 

Some statutes provide a remedy for the recovery 
of possession by the person entitled to redeem 
where the purchaser in possession of the property 
improperly refuses to permit redemption.®® 

After lapse of statutory time. Courts of equity 
may, on a proper showing of fraud, mistake, or 
other circumstances appealing to the discretion of 
the court, relieve debtors from a failure to redeem 
within the statutory period and permit a redemp¬ 
tion thereafter.®® For instance, equity may permit 
redemption after the statutory period where the 


34. N.H.—Dziatlik v. Holy Trinity 
Polish Nat. Catholic Church. 166 
A. 28®. 86 N.H. 234. 

35. Cal.—Bennett v. Wilson, 55 P. 
390. 122 Cal. 609. 68 Am.S.H. 61. 

36. U.S.—Lynch v. Burt, N.D., 132 
F. 417. 67 C.C.A. 305. 

37. Tenn.—^Alexander v. Colcock, 2 
Baxl. 282. 

38. Mich.—Geney v. Maynard. 7 N. 
W. 173, 44 Mich. 678. 

38. Ala.—Vick v. Beverly, 21 So. 

325. 112 Ala. 458. 

23 C.J. P 724 note 98. 


4a U.S.—Parker v. Dacres. 9 S.Ct. 
433, 130 U.S. 43. 32 L.Bd. 848, af- 
flrmins 7 P. 893. 2 Wash.T. 439. 
41. Ala.—Moore v. Gore, 36 Ala. 
701. 

Iowa —-Kendlff v. McCall. 110 N.W. 

468, 133 Iowa 180. 119 Am.S.R. 694. 
48. Me.—Morrill v. Everett. 22 A. 
172. 83 Me. 290. 

43. Ala.—Vick v. Beverly, 21 So. 
325. 112 Ala. 458. 

Jurisdiction of equity to determine 
title to real property as affected by 
existence of remedy at law gen¬ 
erally see Equity S 30, 
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44. Ala.—Spoor v. Phillips, 27 Ala. 
193. 

Ill.—Stone V. Gardner, 20 Ill. 304, 71 
Am.D. 268. 

23 C.J. p 724 note 6. 

46. Ala.—Posey v. Pres.sley, 60 Ala. 
243—Jonsen v. Nabring. 60 Ala. 
392. 

46. Ky.—Daniel v. Daniel. 226 S.W. 
1070, 190 Ky. 210—Sayres v. Green. 
9 Ky.Op. 897. 

Mont.—lieynolds v. Davis. 262 P. 

386. 78 Mont. 66. 

23 C.J. p 724 note 7. 
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land was sold at a grossly inadequate price and the 
transaction is also affected by other facts showing 
or indicating unfairness,even though the rights 
of third persons have intervened, where they arc 
chargeable with notice of the circumstances of the 
8ale.^8 Likewise, it is a ground for relief that the 
execution debtor was mentally infirm, so as to be 
incapable of looking after his interests, in con¬ 
nection with gross inadequacy of price.^^ 

Equity will not interfere, however, merely to 
relieve the debtor from hardship,®® nor unless there 
is some good ground therefor,especially where 
complainant has not acted in good faith.®^ Mere 
inadequacy of price is not of itself sufficient ground 
for relief,®® nor is the sickness of the debtor and 
his inability to attend to business during the re¬ 
demption period.®^ A party is not entitled to re¬ 
demption after the expiration of the statutory peri¬ 
od, merely on the ground that he had no actual no¬ 
tice of the sale or that he was mistaken as to the 
time when the right of redemption expired.®® 

While generally the statutory right to redeem 
within the prescribed period cannot be extended by 


any act of the party claiming that right, such as a 
suit to redeem or the like, without a showing of 
additional facts,®® in a proceeding in a court of 
equity it has been stated that it is the duty of courts 
to see that parties are not deprived of the right 
to redeem given by statute because of delays which 
arc the result of proceedings in court to determine 
questions affecting such right.®*^ So it has been 
held that, where the validity of the judgment and 
sale is questioned, a court of equity may extend the 
time for redemption until the determination of the 
questions thus raised.®® Where the setting aside 
of an execution sale was reversed on appeal after 
the statutory period for redemption had elapsed, 
it was held that the lower court has authority to 
give the debtor a reasonable time to redeem.®® 

b. Tender and Payment into Oonrt 

Usually where suit to redeem Is brought, tender Is 
necessary In the absence of an excuse. 

When a suit to redeem is brought, a tender is 
necessary,®® unless there are facts excusing the 
failure to make tender.®^ 

If the bill fails to show that payment or tender 


Policy In state 

In a proceeding: in equity it hB.p 
been stated that, where the rights of 
Innocent third persons are not in¬ 
volved, the policy in Illinois is to 
permit Judgment debtor to redeem on 
equitable terms, even though the pe¬ 
riod of redemption has expired, 
where provisions of the law have not 
been complied with and judgment 
creditor would otherwise gain a 
benefit to which he is not entitled.— 
Mutual Ben. Life Ins. Co. v. Lyons, 
20 N.E.2d 784, 371 III. 341. • 

Proof of fraud must be clear 
Iowa.—Bradford v. Bradford, 14 N. 
W. 254, 60 Iowa 201. 

47 , Ill.—Block v. Hooper, 149 N.E. 
21, 318 Ill. 182—Flemming v. Tal- 
lerday, 124 N.E. G13, 289 111. 608. 

Xadudag delay 1 a maUn^r xedemptiou 

Equity will permit redemption aft¬ 
er the statutory period where the 
land was sold at a grossly inade¬ 
quate price and the debtor was un¬ 
fairly Induced by the purchaser to 
delay making redemption. 

U.S.—OrafTam v. Burgess, Mass., 6 
S.Ct. 686. 117 U.S. 180, 29 L.Ed. 
839, affirming, C.C., 10 F. 216. 

III.—^Henderson v. Harness. 56 N.H. 
786. 184 Ill. 520. 

Xavalld exseiitioa 

Where execution based on joint 
judgment was Issued against only 
one party defendant, and land was 
sold for a grossly Inadequate price 
to purchaser who probably knew of 
processes of law with relation to! 
execution sales, but who kept still 


until period of redemption had ex- 
nlred, redemption was allowed in 
equity after expiration of period 
therefor.—Block v. Hooper, 149 N.E. 
21. 318 Ill. 182. 

ZXregiilaritles 

Where land has sold for an inade¬ 
quate price, irregularities will be 
seized on to permit the judgment 
debtor to redeem.^Mutual Ben. Life 
Ins. Co. V. Lyons, 20 N.E.2d 784. 371 
Ill. 341. 

48, Ill.—Henderson v. Harness, 66 
N.E. 786, 184 Ill. 520. 

49. U.S.—Bars tow v. Beckett, C.C. 
Ga., 122 F. 140, reversed on other 
grounds 148 P. 662, '78 C.C.A. 248. 

Ky.—Humpich v. Drake, 44 B.W. 632, 
19 Ky.L. 1782. 

60. Iowa.—Tharp v. Kerr, 119 N.W. 

267, 141 Iowa 26. 

23 C.J. p 725 note 13. 

51. Cal.—Summers v. Hammell, 120 
P. 63, 17 Cal.App. 493. 

23 C.J. p 726 note 13. 

58. U.S.—Lynch v. Burt, N.D., 132 
F. 417, 67 C.C.A. 306. 

53. Ill.—Flemming v. Tallerday, 124 
N.E. 613, 289 Ill. 608. 

Iowa.—Tharp v. Kerr, 119 N.W. 267, 
141 Iowa 26. 

Wls.—Phillips v. Hyland, 78 N.W. 
431, 102 Wis. 253. 

54. 111.—Wallace v. Monroe, 22 Ill. 
App. 602. 

Mich.—Sielaff v. Woodruff, 187 N.W. 
91, 171 Mich. 6. 

65. Iowa.—^Ayres v. Campbell, 9 
Iowa 218, 74 Am.D. 846. 
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Ky.—Casey v. Gregory, 13 B.Mon. 
605. 66 Am.D. 681. 

56. Iowa.—Hughes v. Peeter, 23 
Iowa 647. 

23 C.J. p 726 note 18. 

57. N.H.—Dzlatllk v. Holy Trinity 
Polish Nat. Catholic Church, 166 
A. 284, 8G N.II. 234. 

58. N.H.—Carroll v. McCullough, 63 
N.H. 96. 

59. Kan.—Quinton v. Adams, 123 P. 
740, 87 Kan. 112. 

60. Ala.—Snow v. Montesano Land 
Co., 89 So. 719. 206 Ala. SlO-Fran- 
cls v. White, 39 So. 174, 142 Ala. 
590. 

Iowa.—Tharp v. Kerr, 119 N.W. 267, 
141 Iowa 26. 

23 C.J. p 726 note 21. 

Tender and payment generally see 
supra 9 268. 

61. Ala.—Hopson v. Eller, 114 So. 
52, 216 Ala. 566—Snow v. Monte¬ 
sano Land Co., 89 So. 719, 206 Ala. 
310. 

23 C.J. p 725 note 22. 
raots ooastltatlngr eseiuie 

(1) Where one against whom re¬ 
demption la sought, without suit, 
claims more than allowed, person 
entitled to redeem may proceed in 
equity to effectuate accounting and 
redemption under law without ten¬ 
der.—Hopson V. Eller, 114 So. 62, 216 
AM. 666. 

(2) Where purchaser at execution 
sale failed to furnish itemized state¬ 
ment of debt and lawful charges on 
demand, person entitled to redeem 
could enforce right of redemption 



88 C.J.S. 


EXECUTIONS 


i aei 


was made before such pleading: was filed, accord¬ 
ing to some cases a tender made therein is not 
sufficient to authorize a judgment or decree for re¬ 
demption, unless, in connection with such offer, the 
pleading show a valid and sufficient excuse for the 
omission to make such tender before the action was 
brought.®* The view has been taken, however, 
that it is not in all cases necessary to bring the re¬ 
demption money into court,®® and a tender in the 
bill of such an amount as may be due in redemption 
has been regarded as the equivalent of the bid of 
the amount paid by a prior redemptioner, where 
the bill is filed within the period for redemption 
prescribed by statute.®^ It has been held, how¬ 
ever, that, where tender has been made and refused, 
plaintiff should tender the redemption money in 
the bill and, at least, should always be ready to 
pay the money into court when ordered so to do.®® 

Payment into court is not necessary, where a 
tender has been refused, if plaintiff is ready and 
willing to do so when ordered.®® 

Tender is not required before suit for an ac¬ 
count to determine the amount necessary to re¬ 
deem, where the amount is in dispute and defendant 
had refused to furnish a statement of indebted¬ 
ness on demand by plaintiff.®^ 

c. Time to Sue and Lachee 

A suit to redeem will be barred by lachee In the ab¬ 
sence of a sufficient excuse for the delay, or by failure to 
bring the suit within the time prescribed by statute. 

Laches will bar the right to enforce redemption 
by suit or action,®® in the absence of a sufficient 
excuse for the delay.®® Failure to bring the suit 
within the time prescribed by statute will operate 

without tender.—Gay v. Taylor, 108 
So. 853, 214 Ala. 669. 

(3) That a purchaser at execution 
sale conveyed portions of the land 
by several conveyances has been 
held a sufficient excuse for the fail¬ 
ure of the redemptioner from the 
sale to pay or tender the purchaser 
or his vendee the amount required 
to effectuate redemption, the pur¬ 
chaser having put It beyond redemp- 
tioner's power to redeem out of 
court as provided by statute.—Snow 
V. Montesano Land Co., 89 So. 719, 

206 Ala. 310. 

(4) For other Illustrations see 23 
C.J. p 726 note 22 [a], [b]. 

68. Ala.—Spoor v. Phillips, 87 Ala. 

193. 

23 C.J. p 726 note 28. 

Pleading tender or excuse for failure 

to make tender see infra subdlvi- 

sion e of this section. 

^ La. —Boone v. Pelichet, 28 La. 

Ann. 208. 
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as a bar.^® 
d. Partiea 

Whether or not a particular person has a present 
Interest in the property Involved or in the litigation Is 
usually to ba eonaidered In determining whether he Is a 
proper or necessary party. 

Where a judgment creditor assigns his judgment, 
he cannot sue to redeem.7l Where the execution 
debtor has tendered the redemption money to the 
purchaser within the redemption period, a purchas¬ 
er from such debtor may maintain a bill to redeem 
without making such debtor a party and, where 
property has been redeemed from the execution 
purchaser, such purchaser is not a necessary party 
to a suit by his redemptioner to enforce the right 
of redemption against a subsequent redemptioner.^® 
A purchaser of land under an execution sale, who 
has received from the debtor his redemption money, 
and released to him his right in the land, is not a 
necessary party to a bill to set aside a fraudulent 
conveyance of the same property, to a judgment 
creditor, by the sheriff.74 

An assig^nee of a judgment is a necessary party 
in a suit by the assignor.7® The heirs of the pur¬ 
chaser are necessary defendants, where he died 
intestate,*^® and so are subsequent purchasers from 
the execution purchaser.'^ 

6. Pleading axid Proof 

The complaint or bill in an action to enforce a etat- 
utory right to redeem should contain allegations showing 
an attempt to exercise the right in the manner prescribed 
by the statute, and the existence of all other facte which 
constitute essentials of such right. 

The complaint or bill should allege an attempt to 
exercise the right of redemption in the usual stat¬ 
utory mode.78 A bill to redeem which does not 

60. Ill.—^Henderson v. Harness, 56 
N.E. 786. 184 Ill. 620. 

TO. Mass.—^Houghton v. Field, 2 
Cush. 141. 

Neb.—Parker v. Kuhn, 32 N.W. 74, 
21 Neb. 413, 59 Am.R. 838. 

71. Ala.—Sloss V. Steiner, 49 So. 
511, 146 Ala. 692. 

78. Tenn.—Jones v. Planters' Bank, 
5 Humphr. 619, 42 Am.D. 471. 

73. Cal.—Bennett v. Wilson, 56 P. 
390, 122 Cal. 509, 68 Am.S.R. 61. 

74. Ill.—Greenup v. Porter, 4 Ill. 63. 

73. Ala.—^Sloss v. Steiner, 40 So. 
611, 146 Ala. 692. 

7& Ala.—Bondurant v. Sibley. 37 
Ala. 565. 

77. Ga.—^Brown v. Cheatham, 66 Oa. 
14. 

7a Ifont.—Reynolds v. Davli, 862 
P. 836, 78 Mont. 66. 

28 CJ. p 726 note 82. 


Pa,—Hicks V. Griswold, 2 Lack.Leg. 
N. 129. 

Tenn.—Guinn v. Locke, 1 Head 110. 

64. Miss.—^Watson v. Hannum, 10 
Sm. & M. 621. 

6a Tenn.—Simmons v. Marable, 11 
Humphr. 436. 

ea Minn.—Ritchie v. Bge. 59 N.W. 
1020, 58 Minn. 291. 

67. N.H.—Dziatlik v. Holy Trinity 
Polish Nat. Catholic Church, 166 
A. 284, 86 N.H. 234. 

6a Iowa.—Hensen*s Bmpire Fur 
Factory v. Teabout, 78 N.W. 875, 
104 Iowa 360. 

N.D.—Past V. Rennier, 151 N.W. 763, 
30 N.D. 1. 

23 C.J. p 726 note 26. 

Facts act eomrtitfttlag ]Mhs6 
Me.— Rosa v. Richards, 140 A. 378. 
127 Me. 6. 
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allege either performance on the part of com¬ 
plainant of all that the statute requires of him or 
excuse for nonperformance, and which does not 
couple such excuse with an offer in the bill to per¬ 
form all that the statute requires, contains no eq- 
uity.7® Thus, under a statute giving the judgment 
debtor the right to redeem only on condition that 
possession of the land was delivered to the pur¬ 
chaser within a stipulated period after the sale 
without suit, a bill to enforce the right of redemp¬ 
tion which fails to allege the fulfillment of such 
condition precedent is fatally defective,*® unless the 
bill alleges facts constituting an excuse for non- 
compliance with such condition.*! The production 
of the papers required by statute on applying to 
redeem must be alleged.*^ The bill is subject to 
demurrer if it fails to show that the person who 
seeks to redeem is one of a class to which the stat¬ 
ute g;ives the right.** 

A bill to enforce a right to redeem conferred by 
some statutes should allege tender prior to the 
bringing of suit or a sufficient excuse for failure 
to make such tender;*^ and, according to some 
cases, the bill should usually contain an averment 
of readiness, or an offer, to pay.** In pleading 
tender it must be alleged that the amount tendered 
included all lawful charges of which plaintiff had 
notice.** In some jurisdictions an averment of 


tender must state that the money is paid into 
court.*^ 

A complaint to establish a right of redemption 
over another redemptioner by showing that the 
judgment under which the latter redeemed is void 
need not allege that there was a defense to such 
judgment on the merits.** In a suit to set aside 
a prior' redemption by a judgment creditor on the 
ground that his debtor had no title, estate, right, 
or interest in the property and to permit the pres¬ 
ent plaintiff to redeem, an allegation in the com¬ 
plaint that such debtor has no title in the property 
whatsoever is sufficient to negative record title in 
him notwithstanding there is no specific mention 
of record title.** 

A bill for redemption may be framed with a 
double aspect with a prayer in the alternative.*® 

Complaint in an action brought pursuant to stat¬ 
ute by the execution debtor to compel the purchas¬ 
er in possession to account for rents as a prelimina¬ 
ry to redemption is not subject to demurrer merely 
because it appears on the face of the complaint 
that defendant purchaser claims the right to with¬ 
hold information demanded by plaintiff, in accord¬ 
ance with the statute, prior to suit.*! 

Answer, A denial of a tender by an administra¬ 
tor is not sufficient where there is no denial of a 


79. Ala.—Spoor v. Phillips. 27 Ala. 
193—Paullina v. Meade. 23 Ala. 506. 

80. Ala.—Sandford v. Ochtalomi, 23 
Ala. 669—Paulling v. Meade, 23 
Ala. 505. 

23 C.J. p 726 note 41. 

81. Ala.—Richardson v. Dunn. 79 
Ala. 167. 

23 C.J. p 726 note 41. 

88 . Minn.—Dunn v. Dewey, 77 N.W. 
793, 76 Minn. 153. 

83. Ala.—Snow v. Montesano Land 
Co.. 89 So. 719. 206 Ala. 310. 

84i Ala.—Snow v. Montesano Land 
Co., supra. 

23 C.J. p 726 note 23. 

Bill snhjeot to dsaiiirrer 
A bill which does not contain such 
allegation is subject to demurrer.— 
Etheredge v. Etheredge, 148 So. 114, 
220 Ala. 618, followed in Etheredge 
V. Wood. 148 So. 115, 226 Ala. 619. 
fund Etheredge v. Etheredge, 148 So. 
912, 227 Ala. 694—Snow v. Montesano 
Land Co.. 89 So. 719, 206 Ala. 310. 
Bzofuio for fsilnrs to make tender 
not shown 

(1) In an action by the Judgment 
debtor to compel the purchaser in 
possession to account for rents and 
profits, in which plaintiff also de¬ 
manded that the sheriff be compelled 
to accept the amount which should 
be found due apd necessary to redeem 


the property, there was no basis for 
requiring such acceptance where the 
complaint contained no allegation as 
to tender, it appeared that the pur¬ 
chaser had. prior to suit, actually 
furnished the Judgment debtor with 
a statement of rents and profits, pur¬ 
suant to demand made by the latter 
under the statute, and there were no 
allegations in the complaint show¬ 
ing that compliance with the redemp¬ 
tion statute was prevented by de¬ 
fendant purchaser.—Reynolds v. Da¬ 
vis. 262 P. 386. 78 Mont. 56. 

(2) A bill to redeem which merely 
alleged a written demand by com¬ 
plainant for a statement in writing 
of the amount of the debt and law¬ 
ful charges claimed for redemption 
and that the same was not furnished 
within ten days as per Code S 10144, 
did not show an excuse for failure to 
make tender, averment solely of the 
facts set out in the statute not be¬ 
ing sufficient; the bill should show 
that an occasion for the demand ex¬ 
isted, that the amount required to 
redeem is unknown to complainant, 
and that it is not reasonably ascer¬ 
tainable without the aid of a court 
of equity.—Etheredge v. Etheredge, 
148 So. 114. 226 Ala. 618, followed In 
Etheredge v. Wood, 148 So. 115, 226 
Ala. 619, and Etheredge v. Etheredge, 
148 So. 912, 227 Ala. 694. 
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Tender in bill as substitute for ten¬ 
der before suit see supra subdivi¬ 
sion b of this section. 

85. K.H.—Dziatlik v. Holy Trinity 
Polish Nat. Catholic Church. 166 
A. 284, 86 N.H. 234—Perry v. Carr, 
41 N.H. 371. 

Tsnder alleged 

It has been held, in a ense in 
which tender before suit was alleged, 
that an offer to pay the money ten¬ 
dered should have been made in the 
bill.—Perry v. Carr, supra. 
Allegation snffloient 
Allegation in bill that complainant 
is ready and willing to pay the pur¬ 
chase price and lawful charges when 
the same can be ascertained by the 
court is sufficient under Code S 10147. 
—Gay v. Taylor, 108 So. 863, 214 Ala. 
669. 

86. Ala.—Thompson v. Brown, 76 So. 
298, 200 Ala. 382. 

87. Ala.—Francis v, White, 39 So. 
174, 142 Ala. 590. 

88 . Cal.—Bennett v. Wilson, 65 P. 
390, 122 Cal. 509, 68 Am.S.R. 61. 

88 . Colo.—Leach v. Torbert, 204 P. 
384, 71 Colo. 86. 

90. Ill.—Henderson v. Harness, 66 
N.E. 786, 184 111. 620. 

91. Cal.—Salveter v. Salveter, 16 P. 
2d 862, 127 CaLApp. 40L 
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tender by decedent or his heirs An answer deny¬ 
ing that plaintiff is a junior lienholder as alleged 
and also the payment of the redemption money as 
alleged is not demurrable .^3 

Proof, In a suit to enforce a statutory right to 
redeem, there must be due proof of the matters al¬ 
leged in the bill, on which such right depends.^^ 

f. Evidence 

Rules of evidence applicable In civil actions generally 
apply In an action to enforce a right to redeem. 

In accordance with general rules, see Evidence § 
104, the burden of proof is on complainant to es¬ 
tablish the material allegations made by him.^^ 

The rules as to the weight and sufficiency of evi¬ 
dence which obtain in civil actions generally, see 
Evidence §§ 1016-1025, apply.®® A record entry of 
redemption, although made at the proper time and 
by the proper officer, is not conclusive evidence of 
such redemption.®*^ It may be shown that the en¬ 
try is a forgery or otherwise fraudulent.®® 

g. Belief and Decree 

In a suit in equity to enforce or establish a right 
to redeem the court may, in the exercise of a sound dis¬ 
cretion, impose proper conditions on the grant of relief, 
and determine and enforce the rights of the various 
parties. 

In a suit in equity to enforce the right to re¬ 
deem, the court, in the exercise of a sound dis¬ 


cretion, may impose on its grant of relief such 
conditions as the justice of the case requires.®® 
The decree may award restitution on making the 
payments fixed by it,i and, where this cannot be 
done, may order the return of the money paid in 
attempting to redeem, with interest;® but plaintiff 
who has paid part of the redemption money, on 
being allowed to recover back the amount paid, 
cannot recover interest thereon, where he had been 
in possession since the execution sale.® 

Under a statute authorizing a judgment debtor 
to redeem the interest in his land which may have 
been sold under execution, a decree that the pur¬ 
chaser shall convey the land by a quitclaim deed is 
erroneous, since he may have acquired some other 
interest than that which passed at the sale.^ Under 
a bill, based on such a statute, the court is not au¬ 
thorized to determine conflicting titles, and put the 
judgment debtor in a better condition than he oc¬ 
cupied when his land was sold under execution.® 

The decree should fix the time within which the 
redemption is to take place.® In a suit for an ac¬ 
counting and for determination of the amount nec¬ 
essary for plaintiff to pay in order to redeem real 
property, it is proper for the court to make provi¬ 
sion for an extension of the statutory period of 
redemption for a reasonable time after the conclu¬ 
sion of the litigation.7 

Where equity has acquired jurisdiction, it will 


92. Iowa.—Tharp v. Kerr, 119 N.W. 
267, 141 Iowa 26. 

93. Iowa.—Bolton v. Owen, 26 N.W. 
89, 68 Iowa 230. 

94. Ala.—Snow v. Montesano Land 
Co., 89 So. 719, 206 Ala. 310. 

95. Ala.—Farley v. Naf?le, 24 So. 667, 
119 Ala. 622. 

96. Ky.—Farmers* & Shippers* Leaf 
Tobacco Warehouse Co. v. Purdy, 
102 S.W. 308, 31 Ky.L. 305. 

avldOAos held sufloUat 

(1) To show release of redemption 
right.—Nichols v. Woodruff, 8 Blackf., 
Ind., 493. 

(2) To show tender of amount due 
within period of redemption.—Ross 
V. Richards, 140 A. 378. 127 Me. 6. 

(3) To show that wife of execution 
debtor redeemed her husband's one- 
half interest in land from purchaser 
at execution sale.—Hudson v. Hud¬ 
son, 70 S.W.2d 935, 263 Ky. 814. 
avidsBos held lasoiBLoisiiit 

(1) To show redemption.—^Nichols 
V. Woodruff. 8 Blackf., Ind., 493. 

(2) To show redemption agree¬ 
ment.—^Farmers* & Shippers* Leaf 
Tobacco Warehouse Co. v. Purdy, 
102 S.W. 803, 81 Ky.L. 806. 


97. Ind.—Nichols v. Woodruff, 8 
Blackf. 493. 

98. Ind.—Nichols v. Woodruff, supreu 

99. Ill.—Shrontz v. Thyfault. 231 Ill. 
App. 228. 

BeimburBemeat of defeadaat for ez- 
penditares 

Ill,—Shrontz v. Thyfault, supra. 

1. Ala.—May v. £2a8tin, 2 Port. 414. 
Mass.—Sewall v. Sewall, 130 Mass. 
201 . 

Decree for ooaveyaaoe to jadgmeat 
debtor aot aathorlzsd 
In a suit in which the Judgment 
debtor sought a conveyance from the 
alleged purchaser. In which the bill 
alleged a tender of costs, fees, and 
expenses of the Judgment creditor 
and offered to pay into court such 
items and the amount of execution, 
plaintiff was not entitled to a decree 
requiring conveyance by the alleged 
purchaser, where no valid execution 
sale had been made before the suit 
was brought, but the proper relief 
was a decree declaring the alleged 
sale void and enjoining the Judgment 
creditor from enforcing his execu¬ 
tion if plaintiff should pay the Judg¬ 
ment creditor’s Judgment, costs, and 
expenses, and, in the event of non- 
compliance with such conditions, per¬ 
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mitting the Judgment creditor to en¬ 
force his execution.—^Niedwicki v. 
Belasco. 142 A. 228, 49 R.I. 417. 
zreoessity of retmbnvslag adversary 

(1) It has been held that one who 
seeks redemption in equity must re¬ 
imburse the adverse party at least 
for the amount of the Judgment with 
interest, for the amount of taxes 
paid with interest, and for improve¬ 
ments made by such party.—Mutual 
Ben. Life Ins. Co. v. Lyons, 20 N.E.2d 
784, 371 III. 841. 

(2) Plaintiff in a suit to obtain re¬ 
demption after the expiration of the 
statutory period may lose the bene¬ 
fit of Judgment In his favor by fail¬ 
ing to make the payments provided 
for by the decree.—Bunting v. Has¬ 
kell. 93 P. 110, 152 Cal. 426. 

8 . Ky.—Graves v. Dugan. 6 Dana 
331. 

3. Ky.—Hale v. Powell, 7 Ky.L. 672. 

4. Ala.—Weathers v. Spears, 32 Ala. 
481, reversing 27 Ala. 466. 

5. Ala.—^Weathers v. Spears, supra. 

6. N.Y.—Waller v. Harris, 7 Paige 
167, affirmed 20 Wend. 35, 32 Am.D. 
590. 

7. N.H.—Dziatllk v. Holy Trinity 
Polish Nat. Catholic Church, 166 A. 
284. 86 N.H. 234. 
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determine the rights of the parties and enforce 
them by partition when necessary.^ 

h. OcMrts and AUowaaces 

The award of cotta It gtntrally a mattar within tha 
diaaratlon of the court. 

Costs are generally in the discretion of the court,^ 
and the amount, if any, should, it has been said, 
be stated in the decree.i^’ 

It is not only proper for the decree to provide 
that the costs to which defendant is entitled must 
be deposited with the clerk for the use of defend¬ 
ant,^^ but it should also provide that, if the amount 
specified is not deposited within the time specified, 
the bill should be dismissed with costs.^^ 

In a suit in equity to redeem the court may, in 
the exercise of a sound discretion, impose as a con¬ 
dition of relief to plaintiff the requirement that he 
shall pay to defendant a reasonable solicitor’s fee 
incurred by defendant. 


§ 262. Operation and Effect 

Qcncratly redemption by the debtor, hie eueoeeeor In 
Intereet, or the owner vacates or deetroya the effect of 
the execution sale, although the rule la otherwiae where 
another than the foregoing redeems; redemption termi* 
nates the purohaaer’a title or Interest In the property. 

As a general rule redemption by the judgment 
or execution debtor or his successor in interest 
vacates, annuls, or destroys the effect of, the sale 
as such,^^ and a like rule applies in some jurisdic¬ 
tions where a person who owns a part of an en¬ 
tire tract of land, or has some interest therein, re¬ 
deems the entire tract.i® On the other hand, re¬ 
demption by other persons does not generally va¬ 
cate, or interfere with the ultimate effect of, the 
sale as such,i* and, as a general rule, such redemp- 
tioner succeeds to the rights and interests of the 
purchaser at the execution sale, as shown infra § 
263 b. Generally the redemption terminates the es¬ 
tate, title, or interest of the purchaser as such in 
the property sold,i7 vrhere the redemption is cither 


8. Ala.—Vick V. Beverly, 21 So. 826, 
112 Ala. 458. 

a. Mass.—O’Brien v. McGeough, 110 
N.E. 289, 222 Mass. 303—Young v. 
Reynolds, 105 N.E. 864, 218 Mass. 
129. 

Award of costs to prevailing or losing 
party in equity suit generally see 
Equity 9 10. 

lOi Mass.—^Young v. Reynolds, su¬ 
pra. 

11. Mass.—Young v. Reynolds, su¬ 
pra. 

la. Mass.—^Young v. Reynolds, su¬ 
pra. 

13, Ill.—Shrontz v. Thyfault, 231 Ill. 
App. 228. 

Vss not taxed 

A provision in the decree for re¬ 
imbursement for certain expenditures 
and for payment of a reasonable so¬ 
licitor’s fee to defendant, otherwise 
the bill to be dismissed, did not 
amount to taxation of the solicitor’s 
fee as costs, since plaintiff was not 
required to pay such fee.—Shrontz 
V. Thyfault, supra. 

JMdsBos hold snttoisat to support 
the determination of the chancellor 
fixing solicitor's fee at two hundred 
dollars.—Shrontz v. Thyfault, supra. 

14, IlL—^Davenport v. Karnes, 70 Ill. 
466. 

Ind.—^Harvey v. Lowrey. 188 N.E. 809, 
204 Ind. 98. 

N.T.—^Bodlne V. Moore, 18 N.Y. 847— 
People ex rel. Hunter v. Beery, 200 
N.Y.S. 581, 206 App.Div. 19. 

Or.—^Flanders v. Aumack, 61 P. 447, 
82 Or. 19, 67 Ain.S.B.. 504, 

28 C.J. p 727 note 66, p. 728 notes 77, 

76. 


Xn Oalifonia 

(1) Under Code Clv.Proc. 8 703, if 
the Judgment debtor redeems, the 
effect of the sale is terminated, and, 
"Judgment debtor." as used in such 
statute, has been construed to include 
"successor in interest" of the Judg¬ 
ment debtor.—^Bateman v. Kellogg, 
211 P. 46, 59 Cal.App. 464. 

(2) In an earlier case in the su¬ 
preme court, however, in which re¬ 
demption from a mortgage foreclo¬ 
sure sale was involved, but in which 
99 702, 703 of such Code were con¬ 
strued, the court did not regard a 
grantee of the Judgment debtor as 
within the term "Judgment debtor." 
—Simpson V. Castle, 52 Cal. 644. 

15. Minn.—Powers v. Sherry, 132 N. 

W. 210, 116 Minn. 290. 

16. Cal.—Bateman v. Kellogg, 211 

P. 46. 69 CaLApp. 464. 

Or.—Flanders v. Aumack, 51 P. 447, 

82 Or. 19. 16 Am.S.R. 504. 

Bodomptloa by judgment creditor 

(1) A redemption from an execu¬ 
tion sale by a Judgment creditor does 
not vacate the sale.—Roose v. Gove, 
77 P. 246, 32 Colo. 622. 

(2) Redemption from ' execution 
sale of church property by an as¬ 
signee of a Judgment creditor and re¬ 
ceipt of a sheriff's deed by such as¬ 
signee did not make execution sale 
void and cause revival of lien of 
present plaintiff's Judgment to ex¬ 
tent of amount unpaid thereon, where 
such Judgment was against trustees 
of church and not the church, and 
litigation between present plaintiff 
and trustees was terminated in fa¬ 
vor of trustees after stipulation was 
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entered into to the effect that decree 
of court would resolve all matters 
between trustees and lienholder.— 
Zawojski V. Mederer, 21 N.Y.S.2d 466, 
affirmed 21 N.Y.S.2d 399, 269 App. 
Div. 1035. 

Solder of USX ox part of laxd sold 

Redemption of the whole tract sold 
on execution by a creditor who has 
a lien on part only of such tract does 
not annul the sale.—Powers v. Sher¬ 
ry, 132 N.W. 210, 116 Minn. 290. 

17. Ala.—Morris v. Beebe, 64 Ala. 

300. 

23 C.J. p 727 note 66, p 728 note 77. 

Absoluts titls lx purohassr 

The rule applies even where the 
title of the purchaser is absolute un¬ 
til redemption.—Morris v. Beebe, su¬ 
pra. 

Purohass by sxsoutlox orsditor 

Where real property sold under ex¬ 
ecution had been purchased by the 
execution creditor, the purchase price 
being an amount equal to the bal¬ 
ance due on the Judgment debt, and 
there had been a redemption from 
such sale by one who had received 
a deed of the property in a fore¬ 
closure procedure, it was held, in 
an action by the execution creditor 
to recover possession from one in 
possession under the grantee in such 
deed, that the execution creditor was 
not entitled to possession, nor could 
he recover rents and profits for the 
period intermediate the issuance of 
the certificate of sale to him and 
the redemption, in view of the fact 
that such creditor had recovered the 
full amount due on his Judgment.— 
Ziller V. Brower, 6 Alaska 134. 
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by the execution or judgment debtor,or by a cred¬ 
itor of such debtor.!® 

Where the officer making the sale has accepted 
payment, he has no further legal or equitablf inter¬ 
est in the property sold.®® A deed made by such 
officer to the execution purchaser, or one claiming 
under him, after the statutory redemption thereof, 
passes no rights.®! 

If the statute which authorizes the sale and gives 
the redemption right likewise declares the effect 
of the sale and allowance of the right, that effect, 
and it alone, may be allowed.®® 

Returning the redemption money, after once ac¬ 
cepting it, does not affect the redemption.®® 

Right to, and control over, redemption money. 
A judgment creditor who has redeemed property 
from an execution sale, generally speaking, has no 
further interest in, or control over, the redemption 
money.®^ The holder of the certificate of sale and 
not the assignee of the judgment on which the ex¬ 
ecution sale is based is entitled to the redemption 
money.®® 

It has been held that, where the execution cred¬ 
itor has redeemed from the sale at which he him¬ 


self had purchased, the execution debtor is entitled 
to the benefit of the amount bid by the execution 
creditor at a subsequent sale pursuant to such cred¬ 
itor's redemption.®® 

§ 263. —- Interest Acquired 

a. Redemption by debtor, his successor 

in interest, or owner 

b. Redemption by one other than debtor, 

his successor in interest, or owner 

s. Redemption by Debtor, His Successor in In¬ 
terest, or Owner 

At a general rule redemption by the debtor or hie 
aucceteor In Intereet releatet the title of the debtor or 
euoceteor in Interest from the contequencet of the execu¬ 
tion tale but restores the original liens; under some 
statutes redemption by the debtor’s successor In Interest 
does not restore the original liens. 

The general rule is that a redemption by the exe¬ 
cution debtor or his successor in interest destroys 
the effect of the sale as such, extinguishing the 
rights of the purchaser, as stated supra § 262, and 
that such redemption releases the title of the execu¬ 
tion debtor,®*^ or of his successor in interest,®® from 
the consequences of the sale, but that, by such re¬ 
demption, the original liens are restored,®® and the 


18. Ala.—^Morris v. Beebe. 64 Ala. 
800. 

Ill.-<Off V. Finkelatein. 100 Ill.App. 
14, affirmed 66 N.B. 439, 200 HI. 
49. 

N.Y.—Bodlne v. Moore. 18 N.T. 347. 
23 C.J. p 727 note 66. p 728 note 77. 

19. Ala.—Morris v. Beebe, 64 Ala. 
300. 

23 C.J. p 727 note 66. 

9a N.Y.—Boyd v. Boyd, 66 N.Y.S. 
760. 26 Miac. 679, affirmed 66 N.Y. 
S. 859, 63 App.Div. 162. 

91. Colo.—Colorado Mfgr. Co, v. Mc- 
Jlonald, 25 P. 712. 16 Colo. 616. 
Mont.—Leonard v. Western, 241 P. 

623, 74 Mont. 513. 

23 C.J. p 727 note 68. 

99. Kan.—Case v. Cherokee Lanyon 
Spelter Co.. 61 P. 406, 62 Kan. 69. 
23 C.J. p 727 note 74. 

SI3. Colo.—Hartsock v. John Wright 
Hardware Co.. 64 P. 246. 16 Colo. 
App. 48. 

Philippine.—Benedicto v. Yulo, 26 
Philippine 160. 

94. Ill.—Brooks v. Sanders. 110 111. 
468. 

23 C.J. p 730 note 15. 

95. Ind.—Brown v. Harrison, 93 Ind. 
142. 

9a Znoraassd anciuit bid on subas. 
qiisat sals 

Where execution creditor purchased 
debtor’s realty on sale under execu¬ 
tion on its two Judgments, redeemed 
from execution sale, and purchased 


at sale pursuant to its own redemp¬ 
tion, it was held that the execu¬ 
tion debtor was entitled to benefit of 
amount bid by execution creditor at 
sale following- redemption, In satis¬ 
faction of his debts, where sale by 
subsequent Judgment creditor, who 
had also redeemed from execution 
sale, resulted in bid only of redemp¬ 
tion money, and debtor obtained no 
credit thereby on any debt.—Crowder 
V. Scott State Bank of Bethany. 6 N. 
E.2d 387, 366 Ill. 88. 108 A.L.R. 990. 

27. Ky.—Botts v. Botts, 74 S.W. 

1093. 25 Ky.L. 300. 

Or.—Flanders v. Aumack. 61 P. 447, 
32 Or. 19, 67 Am.S.R. 604. 

22 C.J, p 728 note 77. 

Absoluts title ia purohassr 
Where, under the applicable stat¬ 
ute or practice, the purchaser holds 
absolute title until redemption, un¬ 
der some statutes redemption by the 
Judgment debtor reinvests the latter 
with the title, and he is in the es¬ 
tate as of his original estate, as was 
a grantor entering at common law for 
breach of condition, and as though 
there had been no execution sale and 
conveyance to the purchaser.—Morris 
V. Beebe, 64 Ala. 800. 

Payment acoroing to bsnsflt of debt¬ 
or 

Under some statutes payment of 
the redemption money by another 
than the execution debtor has been 
regarded as a payment for the execu- 
,tlon debtor as owner, and revests ti- 
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tie in him so that it cannot be divest¬ 
ed by any action of the execution 
purchaser and the person making the 
payment, done without the knowledge 
or consent of the debtor.—McMillan 
V. Bagby. 83 S.W. 610, 26 Ky.L. 1266. 

8a Ind.—Harvey v. Lowrey, 188 N. 

E. 309, 204 Ind. 93. 

Minn.—Rutherford v. Newman, 8 

Minn. 47, 82 Am.D. 122. 

Or.—Flanders v. Aumack. 61 P. 447, 

32 Or. 19, 67 Am.S.R. 504. 

23 C.J. p 728 note 77. 

89. Or.—Flanders v. Aumack, supra. 
23 C.J. p 728 notes 77, 78. 

Judgment under which sale made 

In a case in which a grrantee of 
the Judgment debtor redeemed, it 
was stated that during the period for 
redemption the rights of the judg¬ 
ment creditor were suspended and 
that, on redemption, the Judgment 
was restored as a lien, subject to the 
amount received from the sale, and 
with all Its former force.—People ex 
rel. Hunter v. Seery, 200 N.Y.S. 531, 
206 App.lMv. 19. 

Junior llsu 

(1) Where a sale is made under 
several executions issued under dif¬ 
ferent judgments and no benefit is 
received from such sale by the hold¬ 
er of a Junior of such Judgments, re¬ 
demption by the Judgment creditor 
restores the holder of such Junior 
Judgment to the same position he 
would have been in if the sale were 
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property may be sold again for any balance remain¬ 
ing unpaid on the judgment under which the sale 
was made^^ or may be applied to the satisfaction of 
other liens on the property existing prior to such 
sale.*i Under the construction given some statutes, 
however, a different rule applies where the grantee 
or assignee of the judgment debtor redeems, and 
such grantee or assignee takes the property free 


and clear of the judgment under which the execu¬ 
tion sale was made, notwithstanding there was a 
deficiency on such sale,^^ and also free and clear 
of a lien junior to that of the judgment under which 
the sale was made, where the holder of the junior 
lien failed to exercise his right to redeem within 
the prescribed time.33 Under some statutes which 
have so been construed, however, a different ruk 


not made under such holder's exe¬ 
cution.—Bodine v. Moore. 18 N.Y. 347. 

(2) In a case in which an as- 
sigrnee of the judgrtnent debtor re¬ 
deemed and in which the rierht to sell 
under a junior judgment was denied 
in view of the construction given 
to the applicable statute, it was said 
that, in the case of a statute which 
merely authorizes the sale of real 
estate and gives a right of redemp¬ 
tion from the sale, without prescrib¬ 
ing the effect of the sale and allow¬ 
ance of the right, it is altogether 
likely that the con.«iequenGe of the ex¬ 
ercise of the right would only be to 
free the land from the prior judgment 
or other lien on which it was sold, 
and thus give place to subsequent 
liens.—Case v. Cherokee Lanyon Spel¬ 
ter Co.. 61 P. 406. 62 Kan. 69. 

BsdsnLX>tloA by widow of judgmsiit 
debtor 

In a case in which the widow of 
the owner of property sold on ex¬ 
ecution redeemed, it was held that 
she was not entitled to protection as 
an innocent purchaser without notice, 
and that she took title with infirmi¬ 
ties resulting from prior acts of her¬ 
self and her husband.—Lamar v. Lin¬ 
coln Reserve Life Ins. Co., 131 So. 
223, 222 Ala. 60. 

Xa Idaho the view has been taken 
that redemption by the assignee or 
successor in interest of the judg¬ 
ment debtor did not give a new title 
but merely restored to the judg¬ 
ment debtor or to his successor in 
interest the title of the judgment 
debtor, freed of the encumbrance of 
the Hens foreclosed but subject to 
all other liens, including the liens of 
judgments inferior to the lien of the 
judgment under which the execution 
sale was made.—Evans v. Power 
County, 1 P.2d 614, 60 Idaho 690. 

30. Ind.—^Harvey v. Lowrey, 183 N. 

E. 309, 204 Ind. 93. 

K.T.—-Bodine v. Moore, 18 N.Y. 847— 

^ People ex rel. Hunter v. Seery, 200 
N.Y.S. 631, 206 App.Dlv. 19. 

Or.—^Flanders v. Aumack, 61 P. 447, 
32 Or. 19, 67 Am.S.R. 504. j 

Wash.—^Bonded Adjustment Co. v. 
Helgerson, 61 P.2d 1267, 188 Wash. 
176—^Ford v. Nokomis State Bank, 
237 P. 814, 136 Wash. 37. 

28 C.J. p 728 note 78. 

BsdsnptloiL by ‘H>wmsx” 

Word "owner," as used in a stat¬ 
ute providing that lands sold under 


a judgment when redeemed by the 
“owner" shall be subject to resale 
to pay an amount remaining unpaid 
on such judgment, means any owner 
of the real estate whose interest is 
subject to payment of the judgment, 
without regard to whether or not he 
is the judgment debtor, or claims 
under him.—Lemmon v. Osborn. 64 
N.E. 1068, 163 Ind. 172. 

31. Minn.—Rutherford v. Newman, 
8 Minn. 47. 82 Am.D. 122. 

23 C.J. p 728 note 78. 

AgTSSBLsat for rsdsmptioA and uo 
ohaag's of possession. 

Where an execution purchaser 
takes title under an agreement with 
the judgment debtor that the latter 
may redeem, and there is no change 
of possession, and afterward another 
judgment for another debt is ren¬ 
dered against the judgment debtor, 
and while that judgment is outstand¬ 
ing the contract of redemption is 
partly executed and the purchaser, 
at the Instance of the judgment 
debtor, conveys a portion of the 
property to a third person by abso¬ 
lute deed, and there is still no 
change of possession, the property 
embraced in such deed is prima facie 
subject to levy and sale under the 
junior judgment.—Christie v. Whal¬ 
ey, 3 S.E. 896. 79 Ga. 188. 

38. Ark.—Rose v. Loughborough, 32 
S.W.2d 1066, 182 Ark. 782—Arkan¬ 
sas Nat. Bank v. Price, 16 S.W.2d 
396, 179 Ark. 269. 

Xa JlMka, under Alaska statute, 
execution sale of property of lessor 
to satisfy specific liens against it ex¬ 
hausted such liens, and after re¬ 
demption of property by lessee of 
the owner it was not subject to re¬ 
sale to satisfy same demands.—Dike- 
man V. Jewel Gold Mining Co., C.C.A. 
Alaska, 13 F.2d 118. 

Xa Oallfozaia 

(1) In a case which actually in¬ 
volved redemption from a mortgage 
foreclosure sale, but which involved 
the construction of Code Clv.Proc. Si 
702, 703, the view was taken that a 
grantee who redeems takes the title 
free from a Hen for a deficiency.— 
Simpson V. Castle, 62 Cal. 644—23 C. 
J. p 728 note 78 [aj. 

(2) In a comparatively recent 
case, however, the view has been ex¬ 
pressed that "judgment debtor" as 
used in S 703 of such Code is to be 
construed to Include "successor In 
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interest" of the judgment debtor.— 
Bateman v. Kellogg, 211 P. 46, 69 
Cal. 464. 

Xn Xlllnols 

(1) In a comparatively early case 
it was held that, where a person re¬ 
covered two judgments against the 
same defendant at the same term of 
court and executions on the judg¬ 
ments were issued the same day but 
execution was levied, and the prop¬ 
erty was sold to the judgment credi¬ 
tor under the smaller judgment, it 
was permissible for such creditor to 
have execution levied, and the prop¬ 
erty sold, under the larger judgment 
after the grantee of the execution 
debtor under a deed given after the 
first sale had redeemed from such 
sale.—Davenport v. Karnes. 70 Ill. 
465. 

(2) In a case arising under Hurd 
Rev.St.l919 c 77 5 13, it was held 
that, where the holder of the judg¬ 
ment under which an execution sale 
was made purchased at the sale for 
less than the amount of the judg¬ 
ment, the grantee of the execution 
debtor, on redeeming, took the prop¬ 
erty free and clear of the lien of 
such judgment and that the judg¬ 
ment creditor was not entitled to 
have the property levied on and sold 
under an alias execution for the 
amount of the deficiency.—Easter v. 
Holcomb, 221 Ill.App. 485. 

Xn Xowa the rule stated in the text 
applies.—Paulsen v. Jensen, 228 N. 
W. 367. 360, 209 Iowa 453, quoting 
Ctorpus Juzis —Dan forth v. Llnsey, 
160 N.W. 318, 178 Iowa 834—23 C.J. 
p 728 note 78 [c] (2). 

X& Montana it has been held, under 
applicable statutes, that, where real 
estate is sold under execution and 
bid in by the judgment creditor for 
less than the amount of his judg¬ 
ment, the judgment debtor may 
transfer the interest remaining in 
him, during the period of redemp¬ 
tion, to a third person, who, on re¬ 
demption within the statutory time, 
acquires the legal title free from the 
Hen of a deficiency judgment there¬ 
tofore entered.—McQueeney v. Too- 
mey, 92 P. 661, 36 Mont. 282, 122 Am. 
S.R. 368, 13 Ann.Cas. 316. 

33. Xn Xowa 

(1) The rule stated in the text 
applies, and the grantee, on redeem¬ 
ing, takes property free of junior 
judgment Hen, where junior judg¬ 
ment lienholder failed to redeem.— 
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obtains where the judgment debtor redeems, and, 
after redemption by him, the property is subject to 
a lien for the deficiency on the sale,^^ and also to 
the lien of a judgment junior to the one under 
which the sale was made.^^ 

It has been held that the rule that, after redemp¬ 
tion by the judgment debtor, the property may be 
sold again to satisfy a deficiency on the first sale 
does not apply in case of a judgment against a non¬ 
resident based on substituted process and attach¬ 
ment, that is, a judgment quasi in rem, since the 
lien of the attachment terminates on the first sale 
and there is no lien by virtue of the judgment 
alonc,^® but the rule permitting a resale for the de¬ 
ficiency has been applied where the judgment was 
based on such process and attachment in a case in 
which a remote grantee of the judgment debtor re- 
deemed.^7 

It has been held that redemption of the whole 
tract by a person who owns only a part of such 
tract, or who has an interest therein, gives him a 
lien in the nature of an equitable mortgage on the 
part not owned by him for the amount necessarily 
paid to redeem, if the original lien was, as to him, 
equitably chargeable on that part of the tract,^* but 
that the rule is otherwise as to an equitable pro rata 
share of the amount, which he was compelled to pay 
to protect his own share.^® Under some statutes 
redemption by the grantee of the judgment debtor 
extends only to the undivided fractional interest in 
the property involved which was owned by the judg¬ 
ment debtor at the time of the execution sale and 
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which was acquired by the purchaser at such sale, 
notwithstanding the whole of such property is sub¬ 
sequently allotted to such debtor in a partition pro¬ 
ceeding and is included in the conveyance to the 
grantee.^® 

If the execution debtor sold the land before the 
execution sale but after the judgment lien attached, 
a redemption by him will inure to the benefit of his 
purchaser,^ 1 and, where a purchaser at a prior ex¬ 
ecution sale acquired title as against the execution 
debtor but not against the latter’s creditors because 
of such purchaser’s failure to record his deed under 
such sale, redemption by such debtor from a sub¬ 
sequent execution sale of the same property inures 
to the benefit of the successors in interest of such 
purchaser.^2 Where there is an execution sale of 
lands and thereafter of the equity of redemption, 
a redemption from the first sale by the execution 
debtor inures to the benefit of the purchasers at the 
second sale.^3 

It has been held that a legal tender within the 
time prescribed by law, of the amount for which an 
equity of redemption is sold under execution, is suf¬ 
ficient to revest the equity of redemption in the ex¬ 
ecution debtor without a deed of conveyance from 
the purchaser,^* but, under some statutes, mere ten¬ 
der or payment does not revest the execution debtor 
with legal title to the land.^® 

Where property has been sold by an execution 
purchaser to a bona fide purchaser, after the same 
has been redeemed by the owner, but before the re¬ 
demption has been recorded, the owner may reach 


I'aulsen v. Jensen, 228 X.W. 357, 209 
Iowa 453, overrulinsr People's Sav¬ 
ings Bank v. McCarthy, 93 N.W. 583, 
119 Iowa 686. 

(2) Provision in deed by Judgment 
debtor that it was subject to liens 
of record did not have the effect of 
reattaching Junior Judgment lien aft¬ 
er grantee redeemed from execution 
sale to satisfy senior Judgment.— 
Paulsen v. Jenson, 228 N.W. 357, 209 
Iowa 453. 

(3) In some earlier cases effect 
was given to a Junior lien notwith¬ 
standing the grantee of the Judg¬ 
ment debtor redeemed.—Byers v. Mc- 
Eniry, 91 N.W. 797, 117 Iowa 499— 
Curtis v. Millard, 14 Iowa 128, 81 
Am.D. 460—23 C.J. p 728 note 78 [c] 
(3). (4). 

X& XaasMi, in a case in which the 
assignee of the Judgment debtor re¬ 
deemed. it .was held that, under the 
applicable statute, land once sold 
and redeemed cannot again be sold 
in satisfaction of any inferior Judg¬ 
ment or lien under which the hold¬ 
er was allowed a right of redemp¬ 


tion. contingent on the non-exercise 
of the same right by the preferred 
classes of persons therein mentioned. 
—Case V. Cherokee Lanyon Spelter 
Co., 61 P. 406, 62 Kan. 69—23 C.J. p 
727 note 74 [bj. 

34. Iowa.—Cadd v. Snell, 269 N.W. 
690, 219 Iowa 728—Paulsen v. Jen¬ 
sen, 228 N.W. 367, 360, 209 Iowa 
453, quoting Corpus Juris. 

Mont.—McQueeney v. Toomey, 92 P. 
561, 36 Mont. 282, 122 Am.S.R. 358, 
13 Ann.Cas. 316. 

23 C.J. p 728 note 78 [c] (1). 

35. Iowa.—Paulsen v. Jensen, 228 
N.W. 357, 209 Iowa 463. 

23 C.J. p 728 note 78 [c] (4). 

36. S.D.—Herron v. Allen, 143 N.W. 
283. 22 S.D. 301, 47 Li.R.A..N.S., 
1048. 

37. N.Y.—People ex rel. Hunter v. 
Seery, 200 N.Y.S. 531, 206 App.Dlv. 
19. 

38. Minn.—Powers v. Sherry, 132 N. 
W. 210, 116 Minn. 290. 

38, Minn.—Powers v. Sherry, supra. 
4a Xa Oallfomla the rule stated Ini 
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the text was applied where the Judg¬ 
ment creditor purchased at the exe¬ 
cution sale and acquired only the 
Judgment debtor's one-third interest 
in the land; and it was held that 
the grantee of such debtor redeemed 
only such one-third interest and that 
he took the other two-thirds interest 
subject to the lien of the Judgment 
under which the execution sale was 
made, the lien of such Judgment hav¬ 
ing been extended to such two-thirds 
interest by reason of the allotment 
of such interest to the Judgment 
debtor in the partition proceeding 
which involved two separate tracts. 
—^Noble V. Beach, Cal.App., 120 P.2d 
110 . 

41. Tenn.—Jones v. Planters' Bank, 

5 Humphr. 619, 42 Am.D. 471. 

4a Tenn.—Shea v. Rucker, 72 S.W. 

2d 651, 167 Tenn. 550. 

4a Ky.—Cavanaugh v. Willson, 35 
S.W. 918, 18 KyL. 175—Marshall 
V. Green. 1 S.W. 602, 8 Ky.L. 346. 

44; Me.—Legro v. Lord, 10 Me. 161. 
4a Tenn.—I'arls v. Burger, 4 • 

Humphr. 325. 
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the proceeds of the sale in the hands of the execu¬ 
tion purchaser.** 

b. BedempMon by One Other than Debtor, Els 
Bnceeasor in Interest, or O^mer 

At t general rule a redemptloner other than the 
debtors hit tuoeettor In Interetts or the owner ttept Into 
the thoet of the purehater at execution tale and tue- 
oeedt to the rights titles or Intereat acquired by tueh pur- 
ehater at the tale. 

Usually a redemptionefs other than the execution 
debtor, his successor in interest, or the owner, mere¬ 
ly steps into the shoes of the execution purchaser, 
and succeeds to whatever right, title, or interest the 
purchaser acquired at the sale,^8 as fully, it has been 
said, as if the redemptioner had purchased the cer¬ 
tificate of sale.^^ A sheriffs deed passes the same 
title as it would pass to the purchaser, if executed 
to him without redemption.®® 

If the execution creditor was the purchaser, the 
redemptioner does not acquire any interest in the 
judgment debt or security therefor.®! 

If a x:reditor who has two judgments proceeds to 
sell on one, and within the same year sells the same 
property on the other, under some statutes a judg¬ 
ment creditor who redeems from the first sale will 


hold the property as against the second sale.®> 

It has been held that a redemption by a mortga¬ 
gee whose mortgage is junior to the judgment un¬ 
der which the execution sale was made inures to 
the benefit of one to whom the mortgagee has as¬ 
signed the mortgage as security for a debt.®® 

A redemption by a judgment creditor which re¬ 
stores the property to the judgment debtor does not 
cause any title which thus came back to the debtor 
to pass under a prior intermediate second sale.®^ 

Revival, discharge, or satisfaction of liens, judg¬ 
ments, or claims. Under some statutes redemption 
by a judgment creditor from a sale on execution on 
a prior judgment effects a revival of such creditor's 
judgment lien.®® It has been held, however, that 
redemption by a judgment creditor or other lien¬ 
holder may, under some circumstances, effect a sat¬ 
isfaction or payment of his judgment or lien.®® It 
has been held that a literal or absolute compliance 
by the holder of a junior judgment, who redeems, 
with a statutory provision that his lien and claim 
will be extinguished, unless within a specified time 
he enters in the sale book the amount he is willing 
to credit on his claim, is not required in order to 
prevent the complete discharge of his judgment.®*^ 


46. Ky.—McMillan v. Bagby, 83 S. 
W. 610. 26 Ky.L. 1265. 

47. Colo.—Roose v. Gove, 77 P. 246, 
32 Colo. 522. 

Ind.—Reed v. Ward, 61 Ind. 216. 
Iowa.—^Hays v, Thode, 18 Iowa 61. 
N.Y.—Benton v. Hatch, 26 N.E, 486, 
122 N.Y. 322, affirming 43 Hun 142 
—^Emmet v. Bradstreet, 20 Wend. 
60. 

23 C.J. p 728 note 84. 

48. Iowa.—Craig v. Alcorn, 46 Iowa 
660. 

Mont.—Leonard v. Western, 241 P. 
623, 74 Mont. 613. 

28 C.J. p 727 note 66, p 728 note 84. 
Xiimioni 

(1) Lienors, whether by Judgment 
or mortgage, who redeem as **re- 
demptioners** under Code Civ.Proc. S 
701 subd. 2. succeed to all the rights 
which the purchaser at the execution 
sale would have possessed had no re¬ 
demption been made.—^Bateman v. 
Kellogg. 211 P. 46, 69 Cal.App. 464. 

(2) Where the redemptioner is a 
lienholder but his lien extends to 
only a part of the land sold, it has 
been held that, where he redeems the 
whole thereof, he is subrogated to 
the rights of the purchaser at such 
sale.—Powers v. Sherry, 132 N.W. 
210, 116 Minn. 290. 

4iu Cal—^Bateman v. Kellogg, 211 
P. 46, 69 Cal.App. 464. 

68L Cal.—Bagley v. Ward, 87 Cal 
121, 99 Am.D. 266. 


51. Cal.—^Abadie v. Lobero, 86 Cal. 
390. 

69. Ill.—Merry v. Bostwick, 13 Ill. 
399, 64 Am.D. 434. 

63. Iowa.—Manning v. Markel, 19 
Iowa 103. 

64. Ill.—Hill V. Blackwelder, 113 111. 
283. 

66. Colo.—Floyd v. Sellers, 44 P. 
373, 7 Colo.App. 498, affirmed 42 P. 
674, 24 Colo. 484. 

66. Xa Arlsona where Judgment 
creditor redeemed property of Judg¬ 
ment debtor which had been sold at 
execution sale and property was 
worth more than the cost of redemp¬ 
tion plus the Judgment of the re¬ 
demptioner, redemptloner’s Judgment 
was satisfied and was not a Hen 
against any other property of the 
Judgment debtor.—^Hughes v. Young, 
120 P.2d 396, 138 A.L.R. 943. 

Xa Minnesota redemption by a 
mortgagee extinguished and paid his 
mortgage debt to the amount of the 
value of the land less the amount 
which he paid to redeem.—^White v. 
Leeds Importing Co., 76 N.W. 696, 
761, 72 Minn. 352, 71 Am.S.R. 488. 
Xa Mew Tork 

(1) In a case in which the rights 
of the parties were governed by the 
statutes in force before the enact¬ 
ment of the code of civil procedure, 
it was held that, where land re¬ 
deemed by a senior Judgment credi¬ 
tor was of greater value thaa the 
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amount paid to redeem and the 
amount due on such senior Judg¬ 
ment, the Judgment of such Judg¬ 
ment creditor must be considered 
satisfied.—Benton v. Hatch, 25 N.E. 
486, 122 N.Y. 322, affirmfng 43 Hun 
142. 

(2) In an earlier case, however, it 
was held that redemption by a senior 
Judgment creditor from sale under 
execution on a Junior Judgment did 
not constitute a satisfaction of the 
senior Judgment creditor's Judgment 
where he acquired only a nominal 
title by virtue of his redemption, and 
that he might redeem again under 
the same Judgment from a sale of 
the property under a Judgment sen¬ 
ior to his own and the one from 
which he first redeemed.—^Ex p. Peru 
Iron Co., 7 Cow. 640. 

(3) It was also held that redemp¬ 
tion by a Junior Judgment creditor 
from a sale under a senior Judgment 
did not constitute a satisfaction of 
the Junior Judgment.—^Van Horne v. 
McLaren, 8 Paige 286, 36 Am.D. 686. 

(4) The view was also taken that 
such redemption by a Junior Judg¬ 
ment creditor was no bar to an ac¬ 
tion at law to enforce the payment 
of his Judgment.—Emmet v. Brad- 
street, 20 Wend. 60—^Van Horne v, 
McLaren, 8 Paige 286, 36 Am.D. 686. 

67. Oonsteuettom of statuts sad gaf- 
Msaoy of oompliaaoo 

(1) A statement filed by the re¬ 
deeming creditor which indicated 
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Under some statutes the right or title acquired by 
redemption by a judgment creditor from a sale un¬ 
der execution on a judgment senior to his judgment 
is subject to liens which are prior to that of such 
senior judgment.®® On the other hand, since the 
sale of property on execution destroys all liens sub¬ 
sequent to the one under which it is sold, a judg¬ 
ment creditor redeeming property from an execu¬ 
tion sale takes title discharged from all liens prior 
to his but subsequent to the one under which the 
sale was made, whether such liens are by judgment 
or otherwise.®® 

Redemption by virtue of voidable or void judg-- 
ment, A judgment creditor who redeems from a 
prior sale acquires a valid title to the premises re¬ 
deemed, even though the judgment, by virtue of 
which he acquired the right to redeem, may be sub¬ 
sequently reversed for irregularity or error,®® but, 
if the judgment under which redemption is attempt¬ 
ed is void, the attempt amounts to nothing and con¬ 
fers no right or interest on the person attempting 
redemption.®^ It has been held, however, that if 
a judgment creditor whose judgment is unauthor¬ 
ized and void redeems land of the judgment debtor 
from sale under a prior valid judgment, with the 
consent of the purchaser, and receives a deed there¬ 
fore, he obtains a good title thereto,®® and a like 
rule has been recognized where the purchaser at 
execution sale receives the amount of the claim 
from the holder of the void judgment and transfers 
to such holder all rights acquired under such sale.®® 


§ 265 

Voidable or void execution sale or judgment un^ 
der which sale made. A lienholder who redeems 
is generally entitled to the rights of a purchaser and 
the mere fact that the judgment under which the 
same was made, or the sale itself, was voidable does 
not impair his rights in this regard.®^ Where, how¬ 
ever, the judgment on which the execution issues is 
void, an attempted redemption from a sale there¬ 
under is a nullity and confers no title on the person 
who seeks to redeem.®® 

§ 264. —— Sight to Deed 

A person who has complied with statutory require¬ 
ments for redemption may be entitled to a deed of the 
property either from the proper officer or from the pur¬ 
chaser at execution sale If the latter has himself received 
a deed. 

Where the redemptioner has fulfilled all the stat¬ 
utory requirements necessary to effect a redemp¬ 
tion, he may be entitled to a deed to the property 
from the proper officer;®® or, in case the purchas¬ 
er has already received a conveyance from the sher¬ 
iff, then the redemptioner is entitled to a convey¬ 
ance from the purchaser, and may proceed by a bill 
in equity to enforce his rights,®^ notwithstanding 
the statute gives him a summary remedy to recover 
the possession after he has acquired the legal ti¬ 
tle.®® 

§ 265. ——- Recovery Back of Money Paid 

The ganeral rule Is that voluntary payments made 


with sufficient certainty the amount 
for which he was willing to give 
credit on his Judgment was sufficient 
under the statute described in the 
text, the statute not prescribing the 
form.—Craig v. Alcorn, 46 Iowa 660. 

(2) It was held that there was suf- 
fleient compliance with the statute 
where, within the time prescribed, 
the Judgment creditor filed with the 
clerk of court who issued the execu¬ 
tion a statement of the amount he 
proposed to allow as the value of the 
land, the balance, after deducting the 
amount of the sale from which he 
redeemed, to be credited on his own 
Judgment, and the Judgment debtor 
had knowledge, within the prescribed 
time, of the existence of such state¬ 
ment in the files of the clerk, not¬ 
withstanding the statement was not 
actually entered in the sale book 
until after the prescribed time.— 
Craig v. Alcorn, supra. 

(8) The duty of actually entering 
the statement in the sale book was 
that of the clerk, and his failure to 
perform such duty did not deprive 
the redeeming creditor of his rights, 
In the absence of prejudice to the 


other person.—Craig v, Alcorn, su¬ 
pra. 

(4) Immaterial alteration of the 
statement after entry in the sale 
book and of the record did not viti¬ 
ate the proceeding,—Craig v. Alcorn, 
supra. 

68. Colo.—Sellers v. Floyd, 52 P. 
674, 24 Colo. 484, affirming 44 P. 
373, 7 Colo.App. 494. 

68. Colo.—Floyd v. Sellers, 44 P. 
373. 7 Colo.App. 498, affirming 52 
P. 674, 24 Colo. 484. 

28 C.J. p 729 note 86. 

Effect on title of purchaser at exe¬ 
cution sale of liens Junior to lien 
under which sale made see infra 
fi 291. 

60. Ill.—McLagan v. Brown, 11 Ill. 
519. 

61. Ill.—Borders v. Murphy, 78 Ill. 
81. 

Tenn.—^Hughes v. Helms, Ch., 52 S. 
W. 460. 

68. Ark.—^Hare v. Hall, 41 Ark. 872. 

68. Tenn.—Hughes ▼. Helm, Ch., 52 
I S.W. 460. 


64. U.S.—Ryan v. Staples, Colo., 78 
F. 663, 23 C.C.A. 561. 

23 C.J. p 729 note 96. 

Bights of person who has lost sight 
to redeem 

A mortgagee who has duly redeem¬ 
ed from an execution sale has been 
regarded as a bona fide purchaser 
for value, notwithstanding he is 
charged with notice of a defect in 
the notice of sale and with notice of 
the Inadequacy of the sales price, 
and one who has lost his prior right 
of redemption cannot have the sale 
set aside, although he offers to re¬ 
fund the money paid to redeem 
which was much less than the value 
of the property.—White v. Leeds Im¬ 
porting Co., 76 N.W. 695, 72 Minn. 
362, 71 Am.S.R. 488. 

65. Ill.—Mulvey v. Carpenter, 78 Ill. 
680. 

i 66. Iowa.—^Kilbride v. Munn, 8 N.W. 

305, 66 Iowa 445. 

23 C.J. p 729 note 5. 

67. Ala.—Moore v. Gore, 36 Ala. 701. 
Tenn.—Mitchell v. Brown, 6 Coldw. 

506—Hawkins v. Jamison, Mart. A 
Y. 83. 

68. Ala.—^Moore v. Gore, 86 Ala. 701. 
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for the purpoM of redemption may not be, recovered 
beck. 

As a general rule, payment of the amount nec¬ 
essary to redeem by a party so entitled is regarded 
as purely voluntary, so that such money is not re¬ 
coverable back.®® Such payment waives all defects 
in the proceedings and is not recoverable back on 
account of thcm.’^® So, where an attempted re¬ 
demption for the purported purpose of protecting 
the redemptioner’s interest is wholly unnecessary, 
the right to recover back the money paid has been 
denied because of the voluntary character of the 
payment.7l The view has been taken, however, that 


money paid into court on an attempted redemption 
by a person who sought to redeem as grantee of the 
debtor should be returned to such person if the deed 
to him is void as to creditors and he, therefore, has 
no interest in the property or power to redeem.^® 

Where one who knows that the title of the judg¬ 
ment debtor is defective redeems, he cannot recover 
the money paid by him on the ground of mistake of 
fact on its subsequently appearing that the debtor's 
title was invalid.*^® Where, however, an execution 
sale is made under a void judgment, and the prop¬ 
erty is redeemed by one ignorant of the facts, he 
may recover back the money. 


X. CONVETANOS TO PX7BOHA8EB 


§ 266. Necessity of Deed or Bill of Sale 

Tht general rule la that a conveyance from the 
eherlff fa neceaaary to perfect the legal title of the pur- 
chaaer of real eatate at an execution aale; but a bill of 
aale la not needed to veat title in peraonalty. 

While there is authority that the purchaser of 
realty at an execution sale acquires legal title by op¬ 
eration of law,76 it has been held that, in the ab¬ 
sence of a deed from the sheriff, the purchaser has 
only an equitable title ;7® and a conveyance from 
the sheriff is commonly regarded as necessary in 
order to perfect the title of the purchaser of real 
estate,77 after the termination of the statutory peri¬ 
od within which the land could have been re¬ 
deemed the sheriff’s certificate of sale is not suf¬ 
ficient for that purpose.7® A sale not consummated 
by a transfer of the property is, however, valid un¬ 
til set aside in proceedings therefor;*® and when 
the sheriff has made, at the same time, several sales 


to one purchaser on several executions in favor of 
the same creditor and against the same debtor, but 
one deed is necessary to complete the proceed- 
ings.*i If the deed is lost before registration,-the 
officer should execute a new deed.*® The lapse of 
many years without a deed having been taken by 
the purchaser authorizes the conclusion that he and 
those claiming under him abandoned all claim to 
the premises.*® 

In the case of personal property, the general rule 
is that the title vests in the purchaser by virtue of 
the levy and sale without any bill of sale.** 

§ 267. - Presumption of Execution 

After the lapse of many years from the date of an 
execution sale, It will be presumed that the sheriif made 
a deed to the purchaser, at least where it is shown that 
the purchaser went Into possession under the sale and 
continued in possession. 


69. U.S.—In re St. Albans First 
Nat. Bank, C.CVt., 49 P. 120. 

Arlz.—Copper Belle Min. Co. v. Glee- 
son, 134 P. 285, 14 Arlz. 548, 46 
L..R.A.,N.S.. 481. 

23 C.J. p 729 note 11. 

Directing return of redemption mon¬ 
ey paid where Judgment or decree 
for redemption not granted see su¬ 
pra I 261 g. 

Recovery back of part payments see 
supra 8 258. 

Recovery back of payments general¬ 
ly see C.J.S. title Payments 88 
132-160, also 48 C.J. p 734 note 6-p 
774 note 36. 

TOl U.S.—^In re St Albans First 
Nat. Bank, C.C.Vt., 49 P. 120. 

71. Iowa.—^Weaver v. Stacy. 75 N. 
W. 640, 106 Iowa 667—Weaver v. 
Stacy, 62 N.W. 22. 93 Iowa 683. 

TSi Ky.—R. T. Els wick & Co. v. 
Scott, 8 S.W.2d 398. 226 Ky. 309. 

78. Aria.—Copper Belle Min. Co. v. 
Gleason. 184 P. 286. 14 Aria 648, 
46 L..R.A.,N.S., 481. 


74. Colo.—Brown v. Hunter, 31 P. 
606, 2 Colo.App. 527. 

Tenn.—Neal v. Read, 7 Baxt. 333. 

75. I.ia.—Shreveport Long Leaf 

Lumber Co. v. Hughes, 1 LA.App. 
706. 

23 C.J. p 730 note 20. 

76- U.S.—Glenn v. Hollums, C.C.A. 
Tex,, 80 P.2d 656, reversing, D.C., 
Eaves v. Glenn, '9 F.Supp. 647. 
Tenn.—^Williams v. Williams, App., 
156 S.W.2d 3'63. 

Tex.—Gillette v, Davis, Civ.App., 15 
S.W.2d 1085. 

77. N.J.—Joslin V. Ervien, 12 A. 

136, 50 N.J.Law 39. 

Tenn.—Williams v. Williams, App.. 
156 S.W.2d 363. 

Wash.—Gray v. C. A. Harris & Son, 
93 P.2d 366. 200 Wash. 181—Ford 
V. Nokomis State Bank, 287 P. 814, 
136 Wash. 37. 

23 C.J. p 780 note 21. 

Relation back see infra 8 288. 

"A jiUUDaant dabfeor Is mot divsstsd 
of title until after the expiration of 
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the time for redemption and not un¬ 
til title is vested in the purchaser 
by sherilf’s deed.*'—Clark v. Stroh- 
been, l8l N.W. 430, 433, 190 Iowa 
989, 13 A.L.R. 1419. 

7A Cal.—Anthony v. Janssen, 191 
P. 538, 183 Cal. 329. 

79. Wash.—^Pord v. Nokomis State 
Bank,. 287 P. 314. 136 Wash. 37. 

23 C.J. p 730 note 22. 

80. Iowa.—Harpham v. Worthing¬ 
ton, 69 N.W. 536, 100 Iowa 313. 

81. Me.—^People's Nat. Bank v. 
Nickerson. 80 A. 849, 10'8 Me. 341 
—Hill V. Reynolds, 44 A. 135, 93 
Me. 26, 74 Am.S.R. 329. 

88. N.C.—McMillan v. Edwards, 75 
N.C. 81. 

23 C.J. p 731 note 24. 

83. Miss.—Jones v. Rogers, 88 Bo. 

742, 86 Miss. 802. 

23 C.J. p 731 note 28. 

84b Ark.—Kennedy v. Clayton, 29 
Ark. 270. 

28 C.J. p 780 note 19. 
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It has been held that after many years have 
elapsed since the date of a sale under execution, it 
will be presumed that the sheriff made a deed in 
the performance of his duty, and did all else nec¬ 
essary to effect a lawful sale;®® but there is au¬ 
thority that a deed to the purchaser at execution 
sale will not be presumed in the absence of a show¬ 
ing that he went into possession under the sale and 
continued in possession.®® 

§ 268. Constitutional and Statutory Provi¬ 
sions 

Constitutional and statutory provisions relating to 
the conveyance to the purchaser of property sold 
at an execution sale are discussed in connection with 
their specific subject matter infra §§ 269-283. 

Examine Pocket Parts for later cases. 

§ 269. Authority to Make 

a. In general 

b. After expiration of term of office 

c. Successor in office 

a. In General 

The officer conducting an execution eale» or hie 
deputy, la generally the proper perton to execute the 
conveyance of the property. 

The general rule is that the officer conducting an 
execution sale is the proper person to execute the 
conveyance of the property,®*^ provided he is not in¬ 
terested in the judgment under which the sale was 
had,®® and provided there is a subsisting power in 
him at the time of the conveyance.®® There is no 
presumption, however, of the official right of a sher¬ 
iff to make a valid deed of real estate; but such 
right must be shown in each instance by the record 
of the proceedings which resulted in the deed.®® A 


sheriff cannot execute a deed to land outside of his 
county.®! 

A deed may be executed by a deputy,®® whether 
he conducted the sale or not.®® If the sale is made 
by a deputy, the deed may be made by the sher¬ 
iff.®® 

b. After Expiration of Term of Office 

Even after the expiration of hie term of office, the 
officer who conducted the sale, or his deputy, may execute 
a conveyance of the property, in the absence of statute 
to the contrary. 

In the absence of statute to the contrary,®® the 
officer conducting the sale may execute a convey¬ 
ance even after the expiration of his term of of¬ 
fice;®® and the fact that the sheriff is not in pos¬ 
session of, and has no control over, his official 
books, papers, documents, and records, and has no 
present recollection of the sale made by him, is no 
excuse for his refusal to execute a deed.®^ In case 
of the death of such officer prior to the execution 
of a deed, the proper remedy for the purchaser is to 
apply to the court for the appointment of a commis¬ 
sioner or master to execute a conveyance,®® or to 
sue to obtain a decree divesting the title of the exe¬ 
cution debtor.®® 

A deputy may execute a deed after the expira¬ 
tion of the term of office of his principal,^ provided 
his authority is made to appear,® 

c. Successor in Office 

Under some etatutee the deed to property told under 
execution may be made by the aucceaeor in office of the 
aherlff who made the eale. 

In many jurisdictions, by statutory provision, the 
deed may be executed by the successor in office of 
the sheriff who made the sale,® even though he is 
not the immediate successor.^ Under some statutes 


85. S.C.—Bullard v. Cox, 101 S.E. 
Ill, 112 S.C. 392. 

861 Ala.—^Normant v. Eureka Co., 12 
So. 454, *98 Ala. 181, 89 Am.S.R. 45. 
Miss.—Jones v. Rogers. 38 So, 742, 
85 Miss. 802. 

87. Minn.—Messerschmldt v. Baker, 
22 Minn. 81. 

23 C.J. p 731 note 30. 

88 . Ga.—Morrison v. Knlxht, 8 S.E. 
211, 82 Ga. 9*6. 

23 C.J. p 731 note 31. 

88 . N.T.—Stafford v. Williams, 12 
Barb. 240. 

90. N.y.—Rumble v. Smith, 121 N. 
T.S. ‘601, 66 Misc. 298. 

91. Ga.—^Hanby v. Tucker, 28 Ga. 
132, 68 Am.D. 514. 

08. Tex.—Davis v. Rankin, 60 Tex. 
279. 

28 C.J. p 731 note 84. 


Execution by deputy in sheriff's 
name see infra S 275 a. 

98. Ohio.—^Haines v. Lindsey, 4 
Ohio 88, 19 Am.D. '586. 

96. Kan .—Ogden v. Walters, 12 
Kan. 282. 

Ky.—Tounx v. Smith, 10 B.Mon. 
293. 

96. Tex.—Bendy v. W. T. Carter & 
Bros., Com.App., 269 S.W. 1037, 
afllrmlnx W. T. Carter & Bro. v. 
Bendy, Clv.App., 251 S.W. 265. 

23 C.J. p 731 note 41. 

88 . Mo.—Swabey v. Boyers, App., 
Tl S.W.2d 110. 

Tex.—Bendy v. W. T. Carter & Bros., 
Com.App., 289 S.W. 1037, affirm¬ 
ing W. T. Carter & Bro. v. Bendy, 
Clv.App., 251 S.W. 265. 

28 C.J. p 781 note 42. 
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97. N.Y.—People v. Grant, 70 N.Y. 
S. 504. 61 App.Div. 238, 32 N.Y. 
Civ.Proc. 73. 

98. Cal.—People v. Boring, 8 Cal. 
406, 68 Am.D. 331. 

23 C.J. p 731 note 44. 

99. Ala.—Stewart v. Stokes, 83 Ala. 
494, 73 Am.D. 429. 

1. N.Y.—^People v. Lynch, 68 N.Y. 
473. 

23 C.J. p 731 note 38. 

8 . Cal.—Cloud V. El Dorado Coun¬ 
ty, 12 Cal. 128, 73 Am.D. 526. 

3. Tenn.—Williams v. Williams, 
App.. 156 S.W.2d 363. 

23 C.J. p 732 note 46. 

4. Ky.—^Hudson v. Hudson, 70 S.W. 
2d 935. 253 Ky. 814. 
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it may be executed by either the officer makings the 
sale or his successor in office or by the successor 
only when the officer who conducted the sale is un¬ 
available or disqualified.^ 

Such statutory power is special and limited,^ and 
must be exercised under the restrictions imposed.^ 
An order of court has frequently been required in 
such a case.9 

§ 270. Time for Making 

In the absence of statute providing otherwise, a 
sherlfT’s deed cannot be executed and delivered before the 
redemption period has elapsed or, In some Juriadictione, 
after the termination of a reaionable or prescribed time 
following the expiration of such period. 

Unless otherwise provided by statute,^® the deed 
cannot be executed and delivered until after the ex¬ 
piration of the time limited by statute for redemp¬ 
tion if executed prior thereto, even on the last 
day of the redemption period,^^ it is void^^ unless 
the error is corrected.!^ After the right to a deed 
has accrued, however, it may, in the absence of a 
statute to the contrary, be executed at any time,!® 
on demand.!® In some jurisdictions, however, it is 
held that a motion to require the sheriff to exe¬ 
cute a conveyance should be made within a reason¬ 
able time after the expiration of the redemption pe¬ 
riod, and that laches on the part of the party enti¬ 


tled will bar his right to a deed ;!7 and, under some 
statutes, the deed cannot be executed after the ex^ 
piration of a prescribed period of time from the date 
on which the priod of redemption terminates.!® ' 

§ 271. Right to Conveyance 

The purchseer ef realty at an execution sale le the 
peraon primarily entitled to the deed, but may ordinarily 
demand It only after paying or tendering the purchaee 
price. In proper circumstances, the deed may be execut¬ 
ed to the purchaser’s heirs, assigns, or legal representa¬ 
tives, or to third persons designated by him. 

The purchaser of realty at an execution sale is 
not entitled to a deed until he has paid,!® or ten¬ 
dered,®® the purchase price, unless the creditor 
grants the purchaser time within which to pay his 
bid, and so informs the sheriff;®! and where the 
execution is satisfied before the bid is paid the pur¬ 
chaser is not in a position to insist on a deed.®® 
Where all requirements have been complied with, 
the purchaser is entitled to demand that the sheriff 
make a deed to him for the property,®® notwith¬ 
standing he has a perfect title through other con¬ 
veyances,®* provided the sale was a valid one,®® and 
provided there has been no waiver of the right.®® 

The purchaser of realty at an execution sale is the 
person primarily entitled to the deed,®^ and the deed 
cannot be made to one of several purchasers with- 


8. S.C.—McBlmurray v. Ardis, 84 

S.C.L. 212. 

Wls.—^Prescott v. Everts, 4 Wls. 314. 

6. Mo.—Swabey v. Boyers, App., 71 
S.W.2d 110. 

7. Mass.—Thornton v. Boyd, 3 
Cush. 598. 

23 C.J. p 732 note 48. 

& Mo.—^Swabey v. Boyers, App., 71 
S.W.2d 110. 

23 C.J. p 732 note 4*9. 

KC.—^Edwards v. Tipton, 77 N. 
C. 222. 

2'3 C.J. p 732 note 50. 

10. U.S.—Reeve v. North Carolina 
Land & Timber Co., Tenn., 141 F. 
i821, 72 C.C.A. 287, certiorari denied 
27 S.Ct T76, 203 U.S. 588, '61 L. 
Ed. 329. 

23 C.J. p 732 note ‘51. 

11. Cal.—^Anthony v. Janssen, 191 
P. 538. 183 Cal. 329. 

28 C.J. p 732 note 52. 

Time for redemption see supra B 257. 
la. Cal.—(Perham v. Kuper, 61 Cal. 
881. 

13. CaL—Hall v. Toell, 45 Cal. 584. 
'28 C.J. p 782 note S4. 

14. Kan.—(Porter v. Watson, 7d P. 
841, 69 Kan. 349. 

28 C.J. p 732 note 55. 

15. Or.—^Webster v, Rogers, 171 P. 
197, 87 Or. ^49. 

28 C.J. p 782 notes 57, 59-61, p 788 
note 52. 


16. N.T.—People v. Grant. 70 N.Y. 

S. 504, 61 App.Div. 238. 

17- N.Y.—Dixon v. Dixon, 85 N.Y. 
S. 609, 89 App.Dlv. 503, reversing 
7<8 N.Y.S. 255, 38 Miso. 652. 

23 C.J. p 733 note 63. 

18. Ill.—Parker v. Shannon, 27 N. 
E. 525. 137 Ill. 376. 

23 C.J. p 732 note 56. 

19. Cal.—^People v. Hays, 5 Cal. 66. 
23 C.J. p 733 note 67. 

SO. Ind.—^Benton v. Shreeve, 4 Ind. 

66 . 

23 C.J. p 733 note 68. 

81. La.—Gallier v. Garcia, 2 Rob. 
319. 

88 . Iowa.—Long V. Valleau, 66 N. 
W. 195, 97 Iowa 328. 

83. N.Y.—In re Eleventh Ave., 81 
N.Y. 486, affirming 49 How.Pr. 208. 
23 C.J. p 733 note 72. 

SPoreolosnre redeoiptioBer 

Execution debtors* judgment cred¬ 
itor who had redeemed premises 
from foreclosure sale was not estop¬ 
ped to demand sheriff’s deeds forth¬ 
with under statute making such re¬ 
demption a bid at execution sale and 
allowing no other redemption where 
there is no greater bid, notwith¬ 
standing premises were struck off to 
creditor under conditional bids at 
execution sale, where those bids were 
made to protect creditor’s Interest 
after sheriff accepted another's con¬ 
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ditional bids without authority and 
over creditor’s objection.—^Dorris v. 
Johnson, 2 N.B.2d 74, 863 Ill. 236, 104 
A.L.R. 629. 

Wheore judgment ezeditor purohas- 

es at execution sale, and amount of 
bid is less than amount of judgment, 
creditor is entitled to sheriff's deed 
on payment of cost.—^Ziegler v. Bak¬ 
er, 142 So. 241, 104 Fla. 499. 

84. Cal.—-People v. Irwin, 14 Cal. 
428. 

85. Ga.—State v. Byrd. 42 Ga. 629. 
23 C.J. p 733 note 74. 

Altiumgh the property is mlsde- 
scribed in the judgment, in the writ 
of execution, and in the advertise¬ 
ment, the sheriff should be required 
to complete the sale and execute a 
deed to the property as so described, 
where the purchaser is the only per¬ 
son affected by such defect—-Mack 
V. Eli, La.App., 169 So. 265. 

sa Ky.—Fitzpatrick v« Apperson, 2 
Ky.L. 249. 

28 C.J. p 733 note '75. 

87. Ill.—Johnson v. Adleman, 35 
Ill. 265. 

23 C.J. p 783 note 65. 

The elsrk of court is, under the 
Louisiana statute, the person to 
whom the deed must be delivered, 
and the purchaser is not entitled to 
its possession and control.—^McCall 
V. Irion, 6 So. 845, 41 La.Ann, 1186. 
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otrt authority from the others.*® By due assign¬ 
ment of the certificate of purchase, or proper direc¬ 
tions by the purchaser, the sheriff is authorized, and 
may be compelled, to execute the deed to a designat¬ 
ed third person.*® Whether the conveyance should 
be made to the purchaser or to his assignee con¬ 
cerns only those parties.®® A deed made to an en¬ 
tire stranger to the record, without authority, is a 
nullity.®! Where a sheriff’s deed was made to the 
parties who furnished the money, and not to the 
purchaser named in the return to an execution sale, 
and was acquiesced in for nearly fifty years, the 
presumption is that it was so done by the appoint¬ 
ment of the purchaser.®* 

After death of party entitled, A deed made to 
the party entitled after his death is of no force,®® 
although the fact that it is void docs not affect the 
title of those claiming under him.®^ In such a case 
the deed should, at the instance of the executor or 
administrator, be made to the heirs or devisees of 
the party so entitled,®® or to his legal representa¬ 
tives.®® 

After death of judgment debtor. Where a sale is 
had and approved, and a deed ordered, and before 
its execution the judgment debtor dies, it is not nec¬ 
essary to revive proceedings in the name of the 
heirs or legal representatives of the deceased before 
the deed is executed.®^ 

A purchaser of personal property at an execution 
sale is, under at least one statute, entitled to a cer¬ 
tificate of sale transferring to him all of the inter¬ 
est of the debtor in the property as of the date of 
the levy of the execution.®® 

§ 272. -Proceedings to Compel 

The purchaser at an execution sale, In order to com¬ 


S 273 

pel the officer to execute a deed, may resort to mandomus 
or an application In the original action by motion, or may 
seek the assistance of a court of equity. 

If the c^cer neglects or refuses without good 
cause to execute an execution deed at the proper 
time, the purchaser has a remedy by mandamus to 
compel its execution, as is shown in the C.J.S. title 
Mandamus § 97, also 38 C.J. p 639 note 30~p 640 
note 32. The purchaser may also seek the assist¬ 
ance of a court of equity,®* or he may proceed by 
an application in the original action by motion;^® 
and it has been held that the only proper remedy is 
by a motion in the cause and not by distinct ac¬ 
tion.^! 

In a proceeding to compel a sheriff to deliver a 
deed, questions of fact are for the determination of 
the trial court.®* 

§ 273. Restraining Making or Delivery 

Where sufficient ground exists, s court of equity 
has discretion to grant an Injunction restraining the 
sheriff from executing an execution deed. 

Where sufficient ground exists to prevent the com¬ 
pletion of a sale by the execution of a deed by the 
sheriff, it is within the discretion of a court of eq¬ 
uity to grant an injunction restraining the sheriff 
from executing it;^® thus the delivery may be en¬ 
joined where the sale was made contrary to the 
explicit directions of the execution plaintiff.^® In 
order to warrant such relief it must be made to ap¬ 
pear that the judgment and decree arc void, or that 
the proceedings of the sheriff thereunder are so de¬ 
fective as to render the alleged sale invalid,^® and 
the party seeking such relief must show such right, 
title, or interest as entitles him to do it.^® Where 
part of the premises are alleged to be exempt as a 


ffS. N.H.—Rice V. Smith, 18 N.H. 
369. 

23 C.J. p 733 note GS. 

SOn Oa.—Parler v. Johnson, 7 S.E. 

317, 81 Ga. 264. 

23 C.J. p 733 note 76. 

30. Ill.—-Shelton v. Blake, 6 N.E. 
409, 116 111. 276. 

.81. 111.—Johnson v. Adleman, 86 111. 
265—Davis v. McVickers, 11 Ill. 
327. 

33. Pa.—Jackson v. Ounton, 67 A. 
467, 21'3 Pa. 275. 

33. U.S.—Reeve v. North Carolina 
Land it Timber Co.. Tenn., 141 F. 
821, 72 C.C.A. 287, certiorari denied 
27 S.Ct 776. 203 U.S. 688, 61 L.Ed. 
329. 

Wash.—^Diamond v. Turner, 39 P. 
379, 11 Wash. 189. 

M. Wash.—Diamond v. Turner, su¬ 
pra. 

.23 C.J. p 784 note 82. 


35. Ky,—^ones V. Webb, 59 S.W. 

8'58, 22 Ky.L. 1100. 

23 C.J. p 734 note 83. 

3& NT.—Dixon v. Dixon, 85 N.Y. 
S. 609, 89 App.Div. 603, reversing 
78 N.Y.S. 266, 38 Misc. 652. 

23 C.J. p 734 note 84. 

37. U.S.—Insley v. U. S., Kan., 14 
S.Ct. 158, 150 U.S. 612, 87 L.Ed. 
1163, affirming 64 F. 221, 4 C.C.A. 
296. 

Ky.—Thomas v. Thomas, 10 S.W. 
282, 87 Ky. 343, 10 Ky.L. 223. 

38. Cal.—Holm v. Overholt, 6 P.2d 
76, 214 Cal. 431. 

39. Ala.—Stewart v. Stokes, 88 Ala. 
494, 73 Am.D. 429. 

23 C.J. p 734 note 89. 

40. Mo.—Blodgett v. Perry, 10 S.W. 
891. 9*7 Mo. 263, 10 Am.S.R. 807. 

28 C.J. p 734 note 87. 
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41. N.C.—Patrick v. Kerr. 60 N.C. 
638. 84 Am.D. 454. 

23 C.J. p 734 note 8-8. 

42. Mo.—Swabey y. Boyers, App., 
71 S.W.2d 110. 

Bvldenoe held snflloieut to sustain 
finding that execution was not fatal¬ 
ly defective.—Swabey v. Boyers, su¬ 
pra. 

48. Ark.—Masmard v. Henderson, 
173 S.W. 831, 117 Ark. 24, Ann. 
Cas.l917A 1157. 

Iowa.—Paulsen v. Hanson, 216 NW. 
762. 

23 C.J. p 734 note 90. 

44. N.J.—Shinn v. Vineland Nat. 
Bank, 36 A. 953, 55 N J.Eq. 415, 41 
A. im, '55 N.J.Eq. 825. 

46. ind.—Costigan v. Schalk, 146 N. 
K 510, 82 Ind.App. 180. 

46L Okl.—Jacobs v. American Bank 
& Trust Co.. 68 P.2d 801, 180 Old. 
225. 
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homestead, the execution of a deed for the balance 
will not be enjoined,^^ 

A judge has no power to order the sheriff not to 
execute a deed unless the property brings a price 
. fixed.^® 

Pleading, A plaintiff seeking to enjoin the exe¬ 
cution of a deed must allege facts showing that in 
an action of ejectment founded on the deed he would 
be required to offer evidence to overcome the ef¬ 
fect of the deed.^® 

§ 274. Who May Object to Issuance 

Aft«r th« expiration of the redemption period, the 
Judgment debtor la not entitled to ralee objeetlont to the 
execution of a deed. 

After the sale and the expiration of the redemp¬ 
tion period, the judgment debtor has no such inter¬ 
est in the land as will entitle him to raise objec¬ 
tions to the completion of the execution sale by the 
execution of the deed, he then occupying the posi¬ 
tion of a mere stranger.®® A junior purchaser who 
has not redeemed cannot insist, as against the execu¬ 
tion debtor and the purchaser at a prior sale, that 
the right of such prior purchaser to a deed from the 
sheriff had been lost.®i It has been held, however, 
that the execution debtor may show the deed to be 
void, because executed to one who was not the pur¬ 
chaser or his representative and who had no right.®^ 

§ 275. Execution and Delivery 

a. Execution generally 

b. Acknowledgment 

c. Delivery 

a. Execution Generally 

Statutes governing the execution of deeds to prop¬ 
erty sold under execution must be compiled with. The 
deed should be executed by the sheriff or by a deputy In 
hla name, and must purport to be hIs official act. 

Statutes governing the execution of deeds to prop¬ 
erty sold under execution must be complied with.®® 


88 0;J. S> 

The deed must purport to be the official act of the 
sheriff®* and, where so required by statute, must be 
signed by attesting witnesses.®® Some statutes re¬ 
quire as a condition precedent to the execution of 
the deed that the proceedings be examined and ap¬ 
proved by the court and an order obtained directing 
the deed to be made;®® but the failure to indorse 
the approval on the deed does not render the deed 
ineffective.®*^ 

The deed should be executed by the sheriff, or, 
where executed by a deputy, it must be in the name 
of the sheriff ;®8 but a bill of sale of property sold 
by a judge acting as sheriff is good, although he re¬ 
fers to himself therein as sheriff instead of judge.®® 

Seal, The deed has been required to be sealed,®® 
but the mere absence of a seal, without proof that 
it was omitted at the time of execution, is no ground 
for the exclusion of the deed as evidence.®! The 
circumstances may be such as to give rise to a pre¬ 
sumption that a seal was attached;®® but such a 
presumption is not justified in the face of an ex¬ 
press admission that the deed was not sealed.®® 

b. Acknowledgment 

(1) In general 

(2) Before and by whom 

(3) Sufficiency and effect 

(4) Time 

(1) In General 

In tome jurisdictions, the sheriff's deed does net pass 
title unless acknowledged In the manner prescribed by 
statute; in others, acknowledgment is not essential where 
execution Is otherwise proved. 

In some jurisdictions the sheriffs deed is inopera¬ 
tive to pass the title unless acknowledged in the 
manner prescribed by statute ;®* while in others it 
is held that acknowledgment is not essential to the 
validity of the deed where its execution is other¬ 
wise duly proved,®® on the theory that the purpose 
of the acknowledgment is to render unnecessary the 


47. Wis.—Bennett v. Child, 19 Wls. 
862, 88 Am.D. 692. 

4t. La.—^Hickman v. Thompson, 26 
La.Ann. 260. 

4t. Cal.—^Schuyler v. Broughton, 3 
P. 870, 66 Cal. 252. 

28 C.J. p 734 note 94. 

sa Minn.—MeBBersohmldt v. Baker, 
22 Minn. 81. 

28 CJ. P 784 note 95. 

SL Mich.—^Whiting v. Butler, 2tl 
Mich. 122. 

68. S.C.—Landrum v. Hatcher, 45 
S.C.L. 54, 70 Am.D. 287. 

68. Aria.—Colvin v. Weigold, 258 P.! 
683, 81' Aria. 870. 


Vomial acceptaace held unneces¬ 
sary to complete deed of sheriff.— 
Carroll v. Scheen, 84 La.Ann. 423. 
64. Tex.—Benson v. Cahill, Civ.App., 
87 S.W. 1088, 

28 C.J. p 734 note 98. 

66. Mass.—Cuffee v. Milk, 10 Mete. 
366. 

66. Ohio.—Curtis v. Norton, 1 Ohio 
278. 

Or.—^Wright v. Tdung, 6 Or. 87. 
Confirmation of sale see supra I 226. 

67. Or.—^Wright v. Young, supra. 
88. Kan.—Robinson v. Hall, 6 P. 

768, 83 Kan. 189. 

28 C.J.P 736 note 7. 

68. La.—Bayon v. Mollere, 4 Mart. 
44. 


08. Mo.—^Moreau v. Branham, 27 
Mo. 861. 

Pa.—Robins v. Bellas, 2 Watts 869. 

01. Cal.—Clark v. Sawyer. 48 Cai. 
133. 

08. Mo.—^Hammond v. Gordon, 6 S. 

W. 93. 93 Mo. 233. 

23 C.J. p 735 note 3. 

03. Mo.—Moreau v. Branham, 27 
Mo. 861. 

04. Mo.—Brannock v. McHenry, 168 
S.W. 386. 252 Mo. 1. 

23 C.J. p 735 note 10. 

06. Ala.—White V. Farley, 8 Bo. 

216, 81 Ala. 663. 

28 C.J. p 786 note IL 
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introduction of other evidence to show the execu¬ 
tion of the deed.®® The statute may require that 
after the deed is acknowledged the clerk shall make 
an entry of the acknowledgment on the records of 
the couTt.®^ 

A deed properly acknowledged is good evidence 
without the production of the record entry,®® and 
a defective entry will not invalidate the acknowl¬ 
edgment.®® A defective certificate of acknowledg¬ 
ment cannot be aided by reference to the record en¬ 
try,*^® nor can the absence of a certificate be so 
cured.*^^ Reference may, however, be properly 
made to the language of the conveyance itself.^® 

(2) Before and by Whom 

A therlff*! deed may be required to be acknowledged 
fn open court, before the clerk of the court from which 
execution Itaued, or In the county where the land Ilea. 
The deed muat be acknowledged by the officer aigning It. 

Some statutes require sheriffs* deeds to be ac¬ 
knowledged in open court,73 or before the clerk of 
the court from which the execution issued,^^ or in 
the county where the land lies.75 The deed must 
be acknowledged by the officer signing it,7® although 
his term of office may have expired between the ex¬ 
ecution and the acknowledgment.77 

Where a deputy has executed the deed in the 
name of his principal, he should also acknowledge 
it ;78 but he must do this in the name of his princi- 
pal,7® and not in his own name.®® An acknowledg¬ 
ment made by a deputy after the death of his prin¬ 
cipal is void.®i 

(3) Sufficiency and Effect 

Subatantlal compliance with the atatute aa to the 
certificate of acknowledgment la aufffclent. The acknowl¬ 
edgment haa been held to cure all Irregularltlea not 


§‘275 

rendering the aali and proceedlnga prior thereto void ab 
Initio. 

A substantial compliance with the statute as to 
the certificate of acknowledgment is sufficient.®® 
The acknowledgment has been held to cure all ir¬ 
regularities®® which do not render the sale and pro¬ 
ceedings prior thereto void ab initio,®^ so that noth¬ 
ing but fraud in the sale or a want of authority to 
sell can defeat the title.®® 

In a jurisdiction where acknowledgment is neces¬ 
sary to the validity of a deed, even a defectively ac¬ 
knowledged deed, evidence to show that a party 
holding under it is not a mere intruder, but holds 
under color of title.®® 

(4) Time 

Where the statute doea not deeignate the time for 
acknowledging a sheriff’a deed, It may be acknowledged 
after suit brought, whether the sale was before, or 
after hla term of office hat expired, but It cannot be 
acknowledged before the return day of the writ. 

Where the statute does not designate the time 
within which a sheriff*s deed must be acknowledged, 
it may be acknowledged after the suit in which it is 
offered in evidence has been brought, if the sale was 
before,®7 or after a subsequent sale to another per¬ 
son and acknowledgment of the deed,®® or after the 
sheriff’s term of office has expired,®® The ac¬ 
knowledgment cannot, however, be made before the 
return day of the writ.®® 

c. Delivery 

Delivery la esaentlal to the validity of a sheriff's deed; 
but delay in delivery does not affect its validity. Delivery 
may be made anywhere, as the parties find convenient. 

Compliance must be had with statutes governing 
the delivery of a deed executed by a sheriff to prop¬ 
erty sold under execution.®^ 


06. Ill.—Stephenson v. Thompson, 13 
Ill. 186. 

Nev.—In re Smith, 4 Nev. 264, 97 
Am.D. 5.31. 

67. Mo.—Lincoln v. Thompson, 75 
Mo. 613. 

06. Mo.—Chandler v. Bailey, 1 S.W. 
745, 89 Mo. 641. 

69. Mo.—Lincoln v. Thompson, 75 
Mo. 613—Scruffers v. Scruggs. 41 
Mo. 242. 

76. Mo.—Lincoln v. Thompson, 76 
Mo. 613. 

23 C.J. p 735 note 16. 

71. Mo.—^Adams v. Buchanan, 49 Mo. 

84. 

72. Mo.—Owen v. Baker, 14 S.W. 176, 
101 Mo. 407, 20 Am.S.R. 618. 

73. Mo.—^Brannock v. McHenry, 158 
S.W. 385, 252 Mo. 1. 

28 C.J. p 736 note 19. 


74. Pa.—Brownlee v. Fox, 23 Pa. 
Diet. 952. 

23 C.J. p 736 note 20. 

75. Ill.—-Pail V. Goodtltle, 1 Ill. 201. 

76. Mo.—Lincoln v. Thompson, 75 
Mo. 613. 

23 C.J p 735 note 22. 

77. Pa.—^Woods v. Lane, 2 Serg. & 
R. 53—^Adams v. Thomas, 6 Binn. 
254. 

78. Tex.—Terrell v. Martin, 64 Tex. 

121 . 

79. Tex.—Terrell v. Martin, supra. 

80. Mo.—Samuels v. Shelton, 48 Mo. 
444. 

81. Ohio.—^Anderson v. Brown, 9 
Ohio 151. 

88. Mo.—Bray 1r. Marshall, 76 Mo. 
327. 

23 C.J. P 736 note 28. 

559 


83. Pa.—Media Title & Trust Co. v. 
Kelly, 39 A. 832, 185 Pa. 131. 

23 C.J. p 735 note 29. 

84. Mo.—Carson v. Hughes, 2 S.W. 
127, 90 Mo. 173. 

23 C.J. p 736 note 30. 

85. Pa.—Colvin v. Crown Coal & 
Coke Co., 90 Pa.Super. 560. 

23 C.J. p 735 note 31. 

86. Pa.—^Wilson v. Howser, 12 Pa. 
109. 

87. Pa.—Smith v. Grim, 26 Pa. 96, 67 
Am.D. 400. 

88. Pa.—Hoyt v. Koons, 19 Pa. 277. 

89. Pa.—^Woods V. Lane, 2 Serg. & 
R. 63. 

9a pa.—Glancey v. Jones, 4 Teates 
218. 

91. Arts.—Colvin v. Weigold, 263 P. 
633, 31 Ariz. 370. 
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It is essential to the ralidity of a dierifFs deed 
that there be a delivery thereof,and it is immate¬ 
rial that the deed was executed prematurely if not 
delivered prematurely.^^ Delay in delivering the 
deed does not affect its validity.^^ 

The delivery of the deed is a mere ministerial act, 
which may be done an 3 nvhere, as may suit the con¬ 
venience of the parties.®^ It has been held that de¬ 
livery should not be made pending a motion to set 
aside the sale.®® 

If the deed is put in escrow, no title passes until 
the conditions are performed.®^ 

Presumption of delivery. Where a deed has been 
executed, acknowledged, and recorded, no formal 
delivery is necessary; the law presumes a delivery 
under such circumstances.®® 

The delivery of a bill of sale is a delivery of the 
thing sold.®® 

§ 276. Form and Contents 

a. In general 

b. Effect of omission or misrecital 

a. In General 

Statutes prescribing the facte to be recited In a 
eherlff’e deed must be compiled with; In the absence of 
statutory requirements, an Intention to pass title must 
appear. Recitals as to the Judgment, execution, and sale 
are frequently required. 

Compliance must be had with statutes prescribing 


what facts are to be recited in a sherifFs deed.^ 
In the absence of statute, while no particular form 
of words is required in a sheriffs deed to pass the 
title, it must appear from the language employed 
that such was the intention, and it must contain 
apt and proper words of grant, release, or convey¬ 
ance.® There is authority that the deed must con¬ 
form to the judgment in every essential particular.® 

It has been held that a deed is valid if it recites 
facts sufficient to show that the officer had authority 
to sell;^ and, although there is authority that it 
need not state the judgment on which it is predicat¬ 
ed,® it appears that it would be well for a sheriff to 
recite in his deed both the judgment and execution 
under which he acted.® The deed is frequently re¬ 
quired to recite the judgment, its date, the names of 
the parties, the amount thereof, and the court ren¬ 
dering it;7 the execution, levy, and date thereof;® 
the time and place of sale;® notice of sale;^® and 
the name of the purchaser.il Matters required to 
be recited in the return to the execution are not 
therefore necessary recitals in the sheriff's decd.i® 

b. Effect of Omiasion or Misrecital 

Tha validity of a therlff't dead la not affaetad by the 
omiaalon or mlaraeltal of mattara which are not naeaa- 
aary to ahow hla authority to aall; but the omiaalon of 
aaaantlal racitala la fatal. 

The omission or misrecital of facts not required 
by statute to be stated does not render a sheriff's 
deed invaHd.l® On the other hand, the omission of 
essential recitals required by statute is fatal ;i® but. 


M. Pa.—^Robins v. Bellas, 2 Watts 
369. 

18 C.J. p 736 note 38. 

Kan.—Cain v. Robinson, 20 Kan. 
456. 

28 C.J. P 736 note 89. 

HL Me.—^Hobbs v. Walker, 60 Me. 
184. 

23 C.J. p 736 note 40. 

W. N.J.—Walker v. Hill, 22 N.J.Bq. 
513. 

23 C.J. p 736 note 41. 

Pa.—German v. Myers, 22 Pa. 
Dlst 663. 

28 C.J. p 786 note 44. 

17. Pa.—Robins v. Bellas, 2 Watts 
869. 

28 C.J. P 736 note 42. 

m. Pa.—^Meskunas v. Puskunlgis, 40 
Iiack.Jur. 29. 

IS CJ. P 786 note 46. 

It. H.C.—Cummings v. MacOlll, 6 N. 
C. 867. 

Me.—Caldwell v. Blake, 69 Me. 
468. 

13 C.J. p 786 note 61. 

I. Mo.—^Howell V. Sherwood, 147 S. 
W. 610, 242 Mo. 618. 

8 C.J. p 786 note 48. 


3. Ill.—Block V. Hooper, 149 N.K. 
21, 818 Ill. 182. 

4. Tenn.—Sipes v. Sanders, 89 B.W. 
2d 739, 162 Tenn. 693. 

28 C.J. p 736 note 49. 

5. Tex.—MrGlothlin v. Scott Civ. 
App., 6 S.W.2d 129. 

e. Fla.—Johnson y. McKinnon, 45 Bo. 
28, 64 Fla. 221, 127 Am.S.R. 185, 18 
L.R.A.,N.S., 874, 14 Ann.Cas. 180. 

7. Mo.—Hall V. Klepzig, 12 S.W. 872, 
99 Mo. 83. 

23 C.J. p 736 note 62. 

Beoltel held snflloient 
Tenn.—^Williams v. Williams, App., 
156 S.W.2d 868. 

8. Miss.—Woodward v. Bartwell, 129 
Mass. 210. 

23 C.J. p 736 note 63. 

Beoitalfl held snffleleni 
Tenn.—^Williams v. Williams, App^ 
X56 S.W.2d 368. 

t- Mo.—Tanner y. Stine, 18 Mo. 680, 
69 Am.D. 820. 

28 CJ. p 786 note 54. 

3j0l Ark.—^Russell v. Williamson, 68 
B.W. 561, 67 Ark. 80. 

28 C.J. p 737 note 66. 

Mflieieney 

A sherifTs deed, which was execut- 
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ed after an execution sale of land, 
could not be attacked on ground that 
deed showed that land was not prop¬ 
erly adyertised for sale and that sale 
was made to highest and best bid¬ 
der, where deed recited that land 
was sold at public auction at the 
courthouse door after adyertising ac¬ 
cording to law, and that, after gly- 
ing tenants in possession thirty days* 
written notice of time and place of 
sale, the land was offered for sale at 
public outcry and sold to a certain 
buyer.—^Williams y. Williams, Tenn. 
App., 166 S.W.2d 863. 

11. Tenn.—^Morgan v. Hannah, 11 
Humphr. 122. 

23 C.J. p 787 note 56. 

IS. Mo.—Kessner y. Phillips. 88 S.W. 
66. 189 Mo. 616, 107 Am.S.R. 868, 8 
Ann.Cas. 1005. 

28 C.J. p 737 note 57. 

13. Me.—Consolidated Rendering Ca 
v. Martin, 146 A. 896, 128 Me. 96, 
64 A.L.B. 790. 

Tex.—McGlothlin v. Scott, Giv.App., 
6 S.W.2d 12i. 

2t C.jr. p 7S7 note 68. 

14i I7.C—'Weaton v. John I. Roper 
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in 80 far as statutes require recitals beyond those 
necessary to show the authority of the officer to 
sell, they are merely directory, ‘ and an omission or 
misrecital of such matters will not affect the validi¬ 
ty of the deed.15 

The deed is not fatally defective because of a 
misrecital of, or an omission to recite, the levy,^® 
the date of the levy,i7 the sale, and proceedings had 
thereunder,!* the issuance and return of a justice’s 
court execution where the property was sold under 
an execution issued on a transcript of the judg¬ 
ment,!* the parties to the execution, where the par¬ 
ties to the judgment are named,*® the name of the 
execution creditor*! or debtor,** the exact day when 
judgment was rendered,** the date of the execu¬ 
tion,** the amount of the judgment,** the court 
which issued execution,*® the reasons why the sale 
was not made at the first term of court,*^ or the 
fact that the executions recited were issued on the 
judgments recited.** If necessary, the deed may be 
aided as to such omissions by the return.** Even 
a misrecital of, or an omission to recite, the judg¬ 
ment or execution is not fatal unless identification 
thereof is impossible.*® 

If a fatal defect appears from the sheriffs deed, 
and is not explained, the deed is void and confers 
no title.*! After possession thereunder for a num¬ 
ber of years, a deed will not be held defective if, 


from a reasonable construction of the language of 
the recitals, it can be inferred that the sheriff per¬ 
formed the requisite acts.** 

When the deed varies from the return, the former 
must prevail.** 

§ 277. — Description of Property 

Realty conveyed by a eherlff'e deed must be to de- 
eeribed that it may be accurately identified; but the 
description may be aided by reference to other Instru- 
mente or by evidence aliunde. A deed purporting to 
convey property other than that ordered aold by the writ 
Is void; but, where the identity of the land is certain, 
a variance between the description in the deed and that 
In the levy, return, or certificate of sale Is immaterial. 

Where a sheriffs deed is necessary to pass the 
title to real property, the premises must be proper¬ 
ly described therein,** although it has been held that 
the purchaser takes an equitable title where the de¬ 
scription is incorrect.** A description is sufficient 
if the property conveyed is capable of being ac¬ 
curately identified therefrom;** but a deed not de¬ 
scribing the property with such precision that it 
can be reduced to a certainty is insufficient.*^ What 
would be a certain description in a voluntary con¬ 
veyance is necessarily certain in a sheriff’s deed.** 

It is not necessary that the description of land be 
contained in the body of the deed ;** it may be suf¬ 
ficient if it refers, for identification, to some other 
instrument or document.*® Where, however, the 


Lumber Co.. 86 S.E. 863, 169 K. 
C. 398. 

23 C.J. p 737 note 69. 

16. Mo.—Evana v. Robberaon, 4 S. 

W. 941, 92 Mo. 192, 1 Am.S.R. 701. 
23 C.J. p 737 note 60. 

16. Mo.—Butler v. ImhoflC, 142 S.W. 
287, 288, 238 Mo. 684. 

23 C.J. p 737 note 61. 

17. Me.—Crockett v. Borseraon, 162 
A. 407, 129 Me. 396. 

18. Mo.—^Matney v. Graham. 50 Mo. 
669. 

23 C.J. p 737 note 72. 

18. Mo.—Perkins v. Quigley, 62 Mo. 
498. 

fla Mo.—Gaines v. Fender, 82 Mo. 
497. 

ai. Ga.—Glover v. Cox, 73 S.E. 1068, 
137 Ga. 684, Ann.Ca8.1913B 191. 

23 C.J. p 738 note 74. 

88. Me.—Hill V. Reynolds, 44 A. 136, 
93 Me. 26. 74 Am.S.R. 329. 

23 C.J. p 738 note 76. 

83. Me.—People's Nat. Bank v. Nick¬ 
erson, 80 A. 849, 108 Me. 341. 

28 C.J. p 737 note 64. 

84. Ala.—Davidson v. Kahn, 24 So. 
683, 119 Ala. 864. 

28 C.J. p 787 note 66. 

33 C.J.S.-36 


85. Ill.—Pyatt v. Riley, 96 N.E. 670 
262 Ill. 36. 

23 C.J. p 737 note 66. 

86. La.—Stackhouse v. Zunts, 6 So 
666. 41 La.Ann. 416. 

23 C.J. p 737 note 67. 

87. Mo.—Groner v. Smith. 49 Mo 
318. 

86. Mo.—^Wack v. Stevenson. 64 Mo 
481. 

88 . Me.—^People's Nat. Bank v 
Nickerson. 80 A. 849, 108 Me. 341. 

23 CJ. p 737 note 70. 

3a Cal.—Sheehan v. All Persons, 
etc., 262 P. 337, 80 Cal.App. 393. 

23 C.J. p 737 note 73. 

31. Ark.—Russell v. Williamson, 63 
S.W. 561. 67 Ark. 80. 

23 C.J. p 738 note 79. 

38. Mo.—Bush V. White, 86 Ma 889. 

33. La.—Hughes v. Bdson, 57 So. 
164, 129 La. 866. 

23 C.J. p 738 note 80. 

34. Me.—Highland Trust Co. v. Ham¬ 
ilton, 181 A. 826, 184 Me. 64. 

Tex.—Continental Supply Co. v. Mis¬ 
souri, K & T. Ry. Co. of Texas, 
Com.App., 268 S.W. 444, affirming, 
Civ.App., 250 S.W. 1096, and re¬ 
hearing denied, Com.App., 269 S.W. 
1040. 

28 CJ. P 788 note 84. 
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35. Mo.—Manning v. Kansas ft T. 
Coal Co., 81 S.W. 140, 181 Mo. 369. 

36. Tex.—^Downs v. Wagnon, Civ. 
App., 66 S.W.2d 777, error dismissed 
—Bass V. Albright. Civ.App., 69 S. 
W.2d 891, error refused. 

23 C.J. p 738 note 86. 

Desoxlptioa held snffloleaLt 
Ark.—Mosby-Dennison & Co. v. Max¬ 
well. 226 S.W. 646, 146 Ark. 482. 
Ga.—Floyd v. Braswell, 166 S.B. 66. 
45 Ga.App. 726. 

Tenn.—^Williams v. Williams, App., 
166 S.W.2d 368. 

Tex.—Clements v. Texas Co., Civ. 
App.. 273 S.W. 993. 

37. Fla.—^Armour Fertilizer Works 
V. Burney, 143 So. 260, 106 Fla. 
294. 

23 C.J. p 739 note 94. 

38. Cal.—Bateman v. Kellogg, 211 
P. 46. 69 Cal.App. 464. 

Tex.—Herman v. Likens, 39 S.W. 
282, 90 Tex. 448. 

39. Mo.—^Nelson v. Bradhack, 44 Mo. 
696, 100 Am.D. 328. 

4a N.C.—Dill-Cramer-Trultt Corpo¬ 
ration V. Jacksonville Lumber Ca» 
112 S.E. 740. 183 N.C 660. 

23 CJ. p 739 note 89. 
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property cannot be identified by reference to the pa¬ 
pers or records, the deed is void for uncertainty.^^ 

Even where vague and uncertain, the description 
ttiay be aided by evidence aliunde identifying the 
premises,^ 2 or showing that, in the community 
where the sale took place, the land was known by 
the description given.^2 An inherently insufficient 
description, however, cannot be helped out by evi¬ 
dence of facts tending to show what property the 
officer probably intended to sell.^-* If the descrip¬ 
tion of the property in the deed is equally applica¬ 
ble to two or more tracts of land, and there is noth¬ 
ing in the officer’s return under the writ from which 
the particular tract to which the description refers 
can be ascertained, the deed is void for uncertain- 
ty.^5 Failure to state that the land sold was situ¬ 
ated in the county is not a fatal defect,^® where the 
deed recites that the levy was made by the sheriff 
of a certain county, and the sale was made there- 
in.47 

Variance, A sheriff’s deed purporting to convey 
property other than that ordered to be sold by the 
writ is void and conveys no title.^8 Xhe sheriff 
cannot cure defects in the description of the land in 
the prior proceedings by accurately describing it in 
his deed.^2 Where the identity of the land is cer¬ 
tain, a variance between the description in the deed 
and that in the levy or return is immaterial^® and 
may be explained by parol.®^ 

A variance between the deed and certificate of 


sale does not affect the title, and the fact that a 
deed purports to convey more than was sold does 
not invalidate it as to the actual interest sold.®® 

In the case of personal property, a defective de¬ 
scription thereof in the bill of sale is immaterial,®^ 
since, as shown supra § 266, title vests in the pur¬ 
chaser by virtue of the levy and sale. 

§ 278. Recording and Registration 

Unless a sheriff's deed Is recorded or registered In the 
time end manner prescribed by statute, It Is void as to 
subsequent bona fide purchasers or encumbrancers; but, 
except where statutes make recording necessary to pass 
legal title, an unrecorded deed is operative as against 
the execution defendant, his heirs or devisees, and pur¬ 
chasers with notice. 

Purchasers at execution sales are entitled, to the 
same extent as purchasers at private sales, to the 
benefit of registry and recording acts;®® and where 
such deeds are not recorded or registered within the 
time required by the statute,®® or are defectively 
recorded,®*^ they are void as to subsequent bona 
fide purchasers or encumbrancers. Where there 
are no intermediate conveyances, however, the fail¬ 
ure of the execution purchaser to record his deed 
within the time required by statute will not inval¬ 
idate his title;®® and as against the execution de¬ 
fendant, his heirs or devisees, and purchasers with 
notice, the sheriffs deed is operative even where it 
is not recorded,®® or where it is defectively record¬ 
ed,®® except that in some jurisdictions, by statute, 
an unrecorded deed passes merely the equitable title. 


BbfcrMMC to dooroo 

Tex.—Gutierrez v. Rodriguez, Civ. 
App., 137 S.W.2d 220. 

41. Tex.—Chambers v. Brown, 2 S. 
W. 618—Brown v. Chambers. 63 
Tex. 131. 

42. Tex.—Smith v. Bittick, Clv.App., 
237 S.W. 331, error refused. 

23 C.J. p 739 note 91. 

43. N.C.—Dlll-Cramer-Trultt Corpo¬ 
ration V. Jacksonville Lumber Co., 
112 S.B. 740. 183 N.C. 660. 

23 C.J. i 739 note 92. 

44. Minn.—^Herrick v. Morrill, 33 N. 
W. 849. 37 Minn. 250. 5 Am.S.R. 
841. 

46. Tex.—^Edrington v. Hermann, 77 
S.W. 408. 

23 C.J. p 739 note 96. 

43. Tex.—Reeder v. Eidson. Clv.App., 
102 S.W. 750, reversed on other 
grounds 106 S.W. 1113, 101 Tex. 
202 . 

47. Tex.—^Turner v. Crane, 47 S.W. 
822, 19 Tex.Civ.App. 369. 

48. Tex.—Pfeiffer v. Lindsay, 1 S.W. 
264. 66 Tex. 123. 

23 CJ. p 739 note 98. 


49. Tex.—Pfeiffer v. Lindsay, supra. 
23 C.J. p 739 note 99. 

60. Ga.—Burson v. Shields, 129 S. 
E. 22, 160 Ga. 723. 

23 C.J. p 739 note 1. 

61. Ohio.—Matthews v. Thompson, 3 
Ohio 272. 

23 C.J. p 740 note 2. 

53. N.Y,—Jackson v. Page, 4 Wend. 
586. 

63. Colo.—^Pinch v. Turner, 40 P. 
665, 21 Colo. 287. 

Ky.—Reid v. Heasley, 9 Dana 324. 
roUnro to meatloa life estate 

That levy and levying officer's deed 
described debtor's property as "one- 
flfth undivided Interest." without 
mentioning outstanding life estate, 
did not prevent officer from selling, 
or purchaser from acquiring, what¬ 
ever lesser interest debtor had there¬ 
in.—Floyd V. Braswell, 166 S.E. 65, 
46 Ga.App. 726. 

64. Miss.—Robertson Y. Haun, 
Freem. p 266. 

66. N.Y.—Hetzel v. Barber, 69 N. 
Y. 1. 

23 C.J. p 741 note 28. 
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56. Ky.—Conley v. Mayo, 163 S.W. 

243, 157 Ky. 446. 

23 C.J. p 741 note 29. 

67. La.—Colomer v. Morgan, 13 La. 
Ann. 202. 

23 C.J. p 741 note 30. 

Dato of dood 

Subsequemt purchasers were not 
deprived of due notice because of the 
recording of a sheriff's deed which 
bore an erroneous date, where the 
deed was simply evidence that the 
title acquired by the purchaser at 
the sale had become absolute, and 
where the recording of the certifleate 
of sale to such purchaser was alone 
sufficient, under statute, to charge all 
subsequent purchasers with notice of 
title.^Bateman v. Kellogg, 211 P. 
46, 59 Cal.App. 464. 

68: Tex.—Brackenridge v. Cobb. 21 
S.W. 1034, 86 Tex. 448. 

23 C.J. P 741 note 31. 

68. Mo.—Bailey v. Winn, 12 S.W. 
1046, 101 Mo. 649. 

23 C.J. p 741 note 32. 

aa Mo.—Mason v. Perkins, 79 S.W. 

683, 180 Mo. 702, 103 Am.S.R. 691. 
23 C.J. p 741 note 33. 
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recording being necessary to pass the legal title, 
which thereupon relates back to the time the deed 
was made.^^ 

The deed may be recorded in the county where 
the land is situated, although the judgment was ren¬ 
dered in another county.®* 

§ 279. Amendment, Reformation, or Cancel¬ 
lation 

a. Amendment; reformation 

b. Cancellation 

a. Amendment; Reformation 

Where a eherlff't deed le defective, the eherlff, or hie 
aueceeeor In office, may make another deed, and may be 
compelled to do eo. 

Where a sheriff’s deed is defective, he has the 
right to make another deed,®^ and he may be com¬ 
pelled to do so;®* or the court, in a proper pro¬ 
ceeding, may grant relief.®® An obvious and palpa¬ 
ble mistake, which a court would correct of course 
on motion, needs no correction and may be disre- 
garded..®^ 

The sheriff may exercise this power after the ex¬ 
piration of his term of office,®* but not after the 
expiration of the prescribed time within which a 
deed must be made.®® The sheriff’s successor may 
also, in a proper case, execute a new deed.*^® 

The new or amended deed may not, however, con¬ 
vey to the purchaser property not actually sold, al¬ 


though intended to have been sold.'^i An interven¬ 
ing purchaser from the judgment debtor acquires no 
title, since the deed, so far as the purchaser is con¬ 
cerned, relates back to the execution sale.'^* 

The power of a court of equity to reform a sher¬ 
iff’s deed is considered in the C.J.S. title Reforma¬ 
tion of Instruments § 12, also 53 C.J. p 916 note 
32-p 917 note 40. 

b. Cancellation 

Equity may cancel a theriff's deed where It wae 
made under fraudulent or other unconscionable clrcum- 
stances. 

In the absence of statute, a sheriff’s deed cannot 
be set aside on motion, unless there was no judg¬ 
ment or execution, or the court had no jurisdiction 
to render the judgment;*^* but equity may, on prop¬ 
er and sufficient grounds, cancel such a deed.^^ 
While mere inadequacy of consideration is not, of 
itself, ground for setting aside a sheriff’s deed,"^® 
cancellation may be had where the deed was made 
under circumstances which were inequitable or un¬ 
conscionable, 7® as, for example, where the price 
paid at the execution sale was shockingly low,77 or 
where there was fraud^* or other irreg^ularity*^® in 
the proceedings, in which irregularity the party 
seeking relief did not participate.*® 

The deed may be canceled as to part and main¬ 
tained as to the balance.*^ 

Parties. In a suit for cancellation of a sheriff’s 
deed, all the necessary parties must be joined;** 


61. N.C.—McMillan v. Edwards. 76 
N.C. 81. 

Tenn.—Rogers v. Cawood, 1 Swan 142, 
55 Am.D. 729. 

69L U.S.—^Wallace v. Lawrence, Pa.. 

29 P.Cas,No.l7,101, 1 Wash.C.C. 603. 
23 C.J. p 741 note 35. 

63. Iowa.—Foreman v. Higham, 35 
Iowa 382. 

64. Cal.—Sheehan v. All Persons, 
etc., 252 P. 337. 340. 80 Cal.App. 
393, citing Ck>xpii 6 Jtuls. 

23 C.J. p 740 note 6—63 C.J. p 917 
note 39. 

65. Cal.—Sheehan v. All Persons, 
etc., 262 P. 337, 80 Cal.App. 393. 

23 C.J. p 740 note 6 . 

66 . Tex.—^Andrews v. Palmer, 9 Tex. 
491. 

23 C.J. P 740 note 7. 

67. N.C.—Millsaps v. McCormick, 71 
N.C. 631. 

661 Mo.—Ozark Land & Lumber Co. 
V. Franks, 67 S.W. 640, 166 Mo. 
678. 

23 C.J. p 740 note 10. 

Authority to convey after expiration 
of term see supra 8 269. 

66 * IlL—Parker v. Shannon. 37 N.B. 


626, 137 Ill. 376—Ryhlner v. Frank, 
106 Ill. 326. 

7a Mo.—Brannock v. McHenry, 158 
S.W. 386, 252 Mo. 1 . 

23 C.J. p 740 note 12. 

71. N.Y.—Jackson v. Striker, 1 
Johns.Cas. 284. 

72. Ill.—Kruse v. Wilson. 79 Ill. 
233. 

Mo.—Ozark Land Lumber Co. v. 

Franks. 67 S.W. 540, 166 Mo. 678. 

53 C.J. p 917 note 39. 

Relation back of sherifTs deed gen¬ 
erally see infra 9 283. 

73« 111.—Jenkins v. Merri weather, 
109 Ill. 647. 

74. Ga.—Rollins v. Cox, 188 S.E. 76, 
164 Ga. 231. 

23 C.J. p 740 note 22. 

Oaaoellatloa held properly refnaed 
Ga.—Sikes v. Beavers, 157 S.E. 467, 
172 Ga. 180—Haynes v. Arnold, 114 
S.E. 3‘60, 164 Ga. 377. 

Neb.—Selleck v. Miller, 264 N.W. 
754, 130 Neb. 306. 

23 C.J. p 740 note 22 [a], [b] (1). 
UabiUty of graatee of debtor 
Where Judgment creditor redeemed 
from prior Judgment, but debtor paid 
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prior creditor and received certifleate 
of sale, for which he got redemption 
money from bailiff and then quit¬ 
claimed to wife, wife was liable on 
equitable principles for amount with 
interest in suit to set aside bailiff's 
deed to Judgment creditor.—Erlinger 
v. Freed, 180 N.E. 400. 347 Ill. 688 . 
75. Fla.—City of Sanford v. Ashton, 
179 So. 7*66, 131 Fla. T59. 

Mich.—Solomon v. Neubrecht, 1 N. 

W.2d 501. 300 Mich. 177. 

7a WIs.—Hermance v. Braun, 285 
N.W. 733, 231 WIs. 357. 

77. Ala.—^Dunn v. Ponceler, 193 So. 
723, 239 Ala. 53. 

7 a Fla.—City of Sanford v. Ashton, 
179 So. 765. 131 Fla. 759. 

23 C.J. p 741 note 24. 

79- Fla.—City of Sanford v. Ash¬ 
ton. supra. 

8 a Ga.—Guthrie v. Gaskins. 192 S. 

E. 36. 184 Ga. 637. 

23 C.J. p 741 note 25. 

81. Miss.—Semmes v. Wheatley, 7 
So. 430. 

8 a Ga.—Cain v. Bacon County, 195 
S.E. 753, 186 Ga. 459. 
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but a decree of cancellation iday be binding as to 
parties joined in the suit, although it is without 
prejudice to the rights of interested parties who 
were not joined therein.®* 

Pleading. The grounds on which cancellation is 
sought must be properly and sufficiently set out in 
the pleadings.®^ 

Question for jury. Whether a sheriffs deed was 
void because the levy was excessive has been held 
a question for the jury.®® 

§ 280 . Construction and Operation 

a. Operation and effect in general 

b. Construction 

a. Operation and Effect in General 

A therlff’t deed It generally admiaelble In evidence to 
prove title to the property deacribed therein, and le prima 
facie evidence of a valid execution aale. Holdlnga con¬ 
flict aa to whether auch a deed la aubject to collateral at¬ 
tack. 

Compliance must be had with statutes governing 
the operation and effect of sheriffs deeds.®® It has 
been held that, after the acknowledgment and deliv¬ 
ery of such a deed, the title of the vendee can be 
defeated only by a showing of fraud in the sale or 
want of authority to sell ;®^ but where the bid and 
payment of the purchase money at an execution sale 
is regarded as constituting the purchaser's right, the 
deed is merely evidence of that right.®® 

The deed is ordinarily admissible in evidence. 


where the title to the property is in issue;®® it is 
prima facie evidence of a valid execution sale,®® 
and it is also prima facie evidence of the title of the 
purchaser,®^ at least as to the judgment debtor,®® 
and if supported by proof of the judgment and ex¬ 
ecution.®® If the deed is defective, it is neverthe¬ 
less admissible, even in a collateral proceeding, as 
tending to show that the purchaser at the sale had 
acquired the equitable title to the land;®® and this 
is true where the deed does not correctly describe 
the land.®® 

A third person cannot treat possession under a 
sheriff's deed as a nullity.®® Where one has two 
sheriff's deeds to the same property, under different 
judgments and executions, his title is good, al¬ 
though one of the deeds is defective.®*^ In some ju¬ 
risdictions the deed is presumed valid after the lapse 
of a long period of years.®® 

Collateral attack. While a statute prohibiting 
collateral attack on sales made by public or munici¬ 
pal authorities has been held inapplicable to sher¬ 
iffs deeds,®® other authority regards such deeds as 
presumptively valid and not subject to attack in a 
collateral proceeding.^ 

b. Oonstmetion 

A sheriff’s deed Is to be construed as a whole and ac¬ 
cording to the parties’ intentions; as to the description of 
the premises conveyed, It must be construed liberally. 

A sheriffs deed is to be construed according to 
the intentions of the parties,® and in ascertaining 


Mhexlir 

In suit to cancel sheriff's deed cn 
the around that the Judgment was 
illegal and void for want of service, 
the sheriff should have been made a 
party, as one having an interest and 
not merely as a nominal party.— 
Haynes v. Arnold, 114 S.E. 860, 154 
Ga. 377. 

Onatees of pnvohaser at execution 
sale were chargeable with knowledge 
of any defects in title, and therefore 
the heirs of such grantee should 
have been parties to a suit brought, 
after his death, to cancel the sher¬ 
iff's deed.—Dunn v. Ponceler, 193 So. 
723, 239 Ala. '63. 

83. Ala.—Dunn v. Ponceler, supra. 
84k Ga.—Haynes v. Arnold, 114 S. 

E. 380, 154 Ga. 377. 

88. Ga.—^Burden v. Gates, 8 S.E.2d 
679. 188 Ga. 284. 

88. Mass.—Ellis v. Lyford, 169 N.B. 
‘800, 270 Mass. 96. 

Pa.—Media Title & Trust Co. v. Kel¬ 
ly. 39 A. 882, 186 Pa. 131, 64 Am. 
S.R. 618. 

Estate or interest acquired see infra 
9 287. 

87< Pa.—Derr v. Hew York Joint 


Stock Land Bank. 6 A.2d 899, 335 
Pa. 309. 

88. Mich.—Cook v. Knowles, 3S 
Mich. 316. 

Tex.—Miller v. Alexander, 8 Tex. 8*6. 
Necessity of deed see supra 9 266. 

89. N.C.—Maynard v. Moore, 70 N.C. 
546 

23 C.j. p 741 note 41. 

90i Ark.—McCullough v. East Ar¬ 
kansas Lumber Co., 20 S.W.2d 805, 
180 Ark. 67. 

Cal.—Sheehan v. All, Persons, etc., 
262 P. 337, 80 Cal.App. 898. 

91. N.D.—^Zimmerman v. Boynton, 
229 N.W. 3. 69 N.D. 112. 

Bale and shecUTs deed are suffi¬ 
cient evidence of title, if sheriff had 
authority to sell.—Sheehan y. All 
Persons, etc., 252 P. 837, 80 CaLApp. 
393. 

98« Cal.—Hansen v. d'Artenay, 67 P. 
2d 202, 13 Cal.App.2d 29'3. 

93. Idaho.—Jorgensen v. McAllister, 
202 P. 1059. 84 Idaho 182. 

94. Ky.—Jones v. Webb, 69 S.W. 
868, 22 Ky.L. 1100. 

23- C.J. p 741 note 42. 
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99. Mo.—Spence v. Spence, 141 S.W. 

898, 238 Mo. 71. 

23 C.J. .p 741 note 43. 

9a La.—^Brown v. Kendall, 12 La. 
Ann. 347. 

97m Miss.—^Pickett v. Doe, 13 Miss. 
470, 48 Am.D. 523. 

•8- La.—^Brosnaham v. Turner, 16 
La. 438. 

Tex.—Ruby v. Von Valkenberg, 10 
S.W. 614, 72 Tex. 469. 

99. N.J.—^McMahon v. Amoroso, 164 
A. 840, 108 N.J.Eq. 268, affirming 
150 A. 847, 106 N.J.Eq. 863, and 
certiorari denied Diamond v. Mc¬ 
Mahon. 52 S.Ct. 31, 284 U.S. 662. 74 
L.Ed. 653. 

Collateral impeachment of recitals 
see infra 9 281. 

1. Iowa.—Prum v. Kueny, 207 N.W. 
372, 201 Iowa 827. 

8. Okl.—Schuman v. Campbell, 88 
P.2d 649, 183 Okl. 553. 

28 C.J. p 742 note 60. 

Tteie of levy 

Where a sheriff's deed recites that 
he levied execution and sold the 
property levied on under and by au¬ 
thority of the execution, the pre¬ 
sumption is that he made the* levy 
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its intendment the whole instrument must be con¬ 
strued together.^ Punctuation, or the want of it, is 
not decisive, if the meaning is clears It has been 
held that the deed is not entitled by inference to 
as liberal a presumption of intendment as is a direct 
conveyance by the grantor,® although it is entitled 
to the effect that its face imports.® 

Construction as to property or interest conveyed. 
The deed, as to the description of the premises con¬ 
veyed, must be construed liberally,^ the intention of 
the parties being controlling.® A sheriff’s deed con¬ 
veys only the estate which it purports to convey,® 
although defendant in execution had a greater in¬ 
terest subject to levy and sale;^® but a deed of all 
the ‘'right, title, and interest” of the debtor passes 
all his interest,!! although otherwise limited in the 
deed.!® Qf course, land expressly excepted in the 
deed does not pass.!® 

§ 281. -Recitals as Prima Facie Evi¬ 

dence 

a. In general 

b. Judgment and execution 

c. Deed of former sheriff or successor 

a. In General 

Recitals, In a thsrlfr*a dead, of compliance with the 


requirements of statutes relating to the conduct of the 
execution aale are prima facie evidence of such com¬ 
pliance. 

Recitals, in a sheriff’s deed, of compliance with 
the various requirements of statutes relating to the 
conduct of the execution sale are prima facie evi¬ 
dence of such compliance,!® and cannot be im¬ 
peached collaterally,!® unless the deed is void on its 
face.!® In other words, where a sheriff’s deed is 
supported by the introduction of a judgment and an 
execution thereunder, which would have authorized 
the deed if the provisions of the law relating to the 
sale of the judgment debtor’s property were com¬ 
plied with, such deed is prima facie proof of com¬ 
pliance with all provisions of the law necessary to 
make it a valid transfer of the title to the sheriff’s 
purchaser.!^ Recitals of extraneous matters, which 
the sheriff is not required to make,!® or recitals 
which he had no authority to make,!® are not evi¬ 
dence of their existence. 

Recitals as curing defects. While recitals in a 
sheriff’s deed will not validate a sale which is void 
on account of failure to observe some statutory re¬ 
quirement,®® yet an irregularity which renders the 
sale voidable and not void, such as a misdescription 
of the property, is cured by a correct recital in the 
deed.®! 


before the writ expired, nothing to 
the contrary appearing.—'Liudtke v. 
Bankers' Trust Co., Tex.Civ.App., 251 

5. W. 600. 

3. Okl.—Schuman v. Campbell, 83 
P.2d '549. 551, 183 Okl. 653, quot¬ 
ing Ooxpwi Jnzia. 

23 C.J. p 742 note 61. 

4. Me.—People's Nat. Bank v. Nick¬ 
erson, 80 A. 849. 108 Me. 341. 

ZZ C.J. p 742 note 52. 

Bw Mo.—^Howell v. Sherwood. 147 S. 
W. 810, 242 Mo. 613—Nelson v. 
Brodhack, 44 Mo. 69'6, 100 Am.D. 
328. 

6. Mo.—Bush V. White, 85 Mo. 339. 
23 C.J. p 742 note 54. 

7. Ind.—Lewis v. Owen, 64 Ind. 446. 
23 C.J. p 742 note 55. 

Estate or Interest acquired see infra 
9 287. 

8< N.Y.—Ocean Causeway v. Gil¬ 
bert, 66 N.Y.S. 401, 64 App.Div. 
118. 

J, Me.—Highland Trust Co. v. Ham¬ 
ilton, 181 A. 825, 134 Me. 64, 

28 O.J. p 742 note 67. 

UK Ala.—Carrington V. Richardson, 
79 Ala. 101. 

23 C.J. p 742 note 57. 

11. La.—^Durell v. New Orleans, 13 
La.Ann. 835. 

Mo.—^Parks v. Watson, 29 Mo. 108. 


srettlag aaldo dood as to other por- 
soaa olaimlag iatersvt 
A sheriff's deed conveying "all the 
right, title, and interest" of the 
Judgment debtor in land will not be 
set aside aa to parties claiming a 
two-thirds interest therein, since, 
whatever the Judgment debtor's in¬ 
terest actually is, the deed conveys 
no more than that, so that claim¬ 
ants are not injured by the deed and 
cannot complain of it.—Mitchell v. 
Indian Head State Bank, 1'64 A. 230, 
164 Md. 193. 

Wse of word ^*2islrs^ is not re¬ 
quired in order to pass the fee by 
a deed of "all the estate, title, and 
interest" which the Judgment debtor 
has in the land.—Penienskice v. 
Short, 194 A. 40'9, 8 W.W.Harr., Del., 
<526. 

18. S.C.—Carolina Sav. Bank v. Mc¬ 
Mahon, 16 S.E. 31, 87 S.C. 309. 

23 C.J. p 742 note 69. 

18. N.Y.—Bartlett v. Judd, 21 N.Y. 
200, 78 Am.D. 131, overruling Ma¬ 
son V. White, 11 Barb. 173. 

28 C.J. P 742 note 60. 

14- Colo.—McCracken v. Citizens' 
Nat. Bank of Akron, 249 P. 652, 
80 Colo. 164. 

Ill.—Allls-Chalmers Mfg. Co. v. 
Hays, 171 N.E. 178, 889 Ill. 230— 
Morey v. Brown, 187 N.E. 210, 305 
Ill. 284—Mayne v. Drury, 129 N.E. 
77, 295 Ill. 638. 
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Ky.—Hopkins v. Slusher, 98 S.W.2d 
932, 266 Ky. 300, 108 A.L.B. 662. 

Me.—Consolidated Rendering Co. v. 
Martin, 145 A. >896, 128 Me. 96, 
64 A.L.R. 790. 

Mo.—Thorp V. Daniel, 99 S.W.2d 42, 
339 Mo. 763. 

Tenn.—Siler v. Siler, 277 S.W. 886, 
152 Tenn. 379—Williams v. Wil¬ 
liams. App., 164 S.W.2d 3*63—Coop¬ 
er V. Cooper, App., 124 S.W.2d 264. 

23 C.J. p 742 note 61. 

18. Mo.—Owen v. Baker, 14 S.W. 
175, 101 Mo. 407. 20 Am.S.R. 618. 

23 C.J. p 743 note 62. 

Collateral attack generally see supra 
S 280. 

16. Ky.—Smith v. Commonwealth 
Land & Lumber Co., 189 S.W. 912, 
172 Ky. 607. 

17 . Ill.—.Kimmel v. Meier, 106 Ill. 
App. 251 (by statute). 

N.M.—Springer v. Wasson, 183 P. 
398. 

23 C.J. p 743 note 64. 

18. Ky.—Engle v. Bond-Poley Lum¬ 
ber Co.. 189 S.W. 1146, 173 Ky. 35. 

19. Ga.—Summerlin v. Hesterly, 20 
Ga. 689, €5 Am.D. 639. 

80. Iowa.—Cassidy v. Woodward, 42 
N.W. 319, 77 Iowa 354. 

23 C.J. p 744 note 85. 

81. N.C.—Farrior v. Houston, 8 S. 

. E. 72, 100 N.C. 369, 6 Am.8.R. 697. 

23 C^J. P 744 note 84. 
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b. JbdgBuat nd Sseentioii 

In th« abMne« of otatute having a contrary ofToet, the 
entry of Judgment end the laauence of execution cannot 
be proved by recltala thereof In the aherlff'e deed, except 
where there le privity between the partiea or where the 
execution or record la lost. 

In the absence of statute to the contrary, the re¬ 
citals of the sheriff’s deed ,22 or of the bill of sale ,22 
are not sufficient evidence of the entry of judgment 
and issuance of execution, except where there is 
privity between the parties,24 or where the execu¬ 
tion or record is lost.25 Under some statutes, how¬ 
ever, a party claiming under a sheriffs deed which 
recites the judgment, execution, and sale is relieved 
of the necessity of producing the judgment and 
writ of execution, and the party contesting the deed 
has the onus of establishing the invalidity of the 
sale or of the judgment by virtue of which it was 
made.22 A deed not containing the recitals men¬ 
tioned in the statute, or not showing a compliance 
with the law on its face, is inadmissible as evi- 
dence,27 unless the judgment and execution are 
proved aliunde.22 

In some jurisdictions a presumption as to the 
truth of the facts recited in the deed arises after 
the expiration of a prescribed period .22 

c. Deed of Former Sheriff or Successor 

The recitals In an ex-sherlff'a deed are entitled to the 
earns weight as those In a deed made while In office; but, 
In the absence of contrary statute, recitals In a sheriff’s 
deed of his predecessor’s acts are not evidence of the 
facts recited, at least where he had no personal knowl¬ 
edge of the facts. 


The recitals in a deed made by an ex-sheriff are 
entitled to the same weight as those in a deed made 
while he was in office .22 However, recitals in a 
deed by a sheriff of the acts pf his predecessor in 
office arc not evidence of the facts recited® ^ in the 
absence of a statute making them such evidence.®® 
A fortiori is this true where it appears that the 
sheriff had no knowledge of the facts ;22 but it has 
been held that recitals as to facts within the per¬ 
sonal knowledge of the officer executing the deed 
are prima facie evidence.®^ 

§ 282. - Conclusiveness of Recitals 

a. In general 

b. Persons concluded 

a. In General 

The recitals of a sheriff's deed may be overcome by 
a showing that they are false or erroneous. 

A sheriff’s deed has only prima facie effect,®® 
and the recitals therein being, if evidence, only pri¬ 
ma facie evidence, see supra § 281, they may be 
overcome by a showing that they are false or er¬ 
roneous,®® or by a showing, from the record, that 
the judgment or execution, recited therein, is inval- 
id.37 

b. Persons Oondnded 

Recitals in a sheriff’s deed are conclusive only as to 
the parties to the deed and those claiming under them. 

The general rule is that the recitals in a sheriff’s 
deed are conclusive as to all parties to the deed and 


SSi Ala.—Thompson v. Helter. 192 
So. 292, 238 Ala. 649. 

Ky.-—Hopkins v. Slusher, 98 S.W.2d 
•932, 935, 266 Ky. 300, 108 A.L.R. 
662, quotiner Oorpna Jnxla —Low- 
ther Oil & Gas Co. v. McGuire, 226 
S.W. 718, 189 Ky. 681. 

Or.—Oliver v. Burg, 58 P.2d 246, 164 
Or. 1. 

Tex.—Barrett v. Craft, Civ.App., 67 
S.W.2d 387. 

23 C.J. p 743 note 67. 

XafersntUl rooital in deed that 

Judgment was rendered held insuffi¬ 
cient.—Hopkins V. Slusher, 98 S.W 

2d 932, 266 Ky. 300, 108 AL.R. 662. 

S8. Tex.—^Barrett v. Craft, Civ.App., 
67 S.W.2d 387. 

23 C.J. p 743 note «7 [d]. 

SC S.C.—Kennedy v. Kennedy, 68 
S.K. 6'64. 86 S.C. 483. 

S8- U.S.—^Thompkins v. Creighton- 
MeShane Oil Co., Tex., lOO F. 303, 
87 C.C.A. 427. 

28 C.J. p 743 note 69. 

S0L Ala,—Thompson v. Helter, 192 
Bo* 282, 288 Ala. 649—Bonner v. 
Lockhart, 181 So. 767, 286 Ala. 171. 

Mo.—Thorp V. Daniel, 99 S.W.2d 42, 


339 Mo. 763—Donaldson v. Don¬ 
aldson, 278 S.W. 686, 311 Mo. 208. 
Okl.—^Lindeberg v. Messman, 218 P. 
844, 95 Okl. 64. 

Tenn.—^Williams v. Williams, App., 
156 S.W. 2d so 3—^Cooper v. Cooper, 
124 S.W.2d 264, 22 Tenn.App. 473. 
23 C.J. p 743 note 70. 

27. Mo.—McCormick v. Fitzmorris. 
3'9 Mo. 24. 

Deed held iaeffeotive 

A sheriff’s deed which fails to re¬ 
cite the existence of a Judgment 
should not be given effect, in the 
absence of legal proof that there 
was a Judgment.—^Thompson v. Hel¬ 
ter, 192 So. 282, 288 Ala. 649. 

98, Cal.—^Montgomery y. Robinson, 
49 Cal. 2'58. 

23 C.J. p 748 note 72. 

29. Tex.—Giddlnge v. Day, 19 S.W. 
682, 84 Tex. 606. 

23 C.J. p 744 note 78. 

30. N.C.—Curlee v. Smith. 91 N.C. 
172, 178. 

23 C.J. p 744 note 74. 

31. N.C.—^Edwards v. Tipton, 77 N. 
C. 222. 

23 C.J. p 744 note 75. 
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32. Tenn.—York v. Byars, 173 S.W^ 

435, 131 Tenn. 38—Williams v. 

Williams, App., 166 S.W.2d 883. 

33* N.C.—McPherson v. Hussey, 17 
N.C. 323. 

34. Ky.—Phillips v. Jamison, 14 B. 
Mon. 679. 

36. Colo.—Bailey v. Wilkinson, 96 
P.2d 603. 103 Colo. 405. 

Deed as prima facie evidence of sale 
and title see supra 6 280. 

33. Mass.—^Wade v. Merwin, 26 
Mass. 280. 

Tenn.—Williams v. Williams, App., 
166 S.W.2d 363. 

23 C.J. p 744 note 79. 

Beeital la eeztllled copy of eher- 
iff’s deed that land was sold on a 
day not authorized by law held to- 
be clerical error of recorder.-^-Ludt- 
ke V. Bankers’ Trust Co., Tex.Clv. 
App., 261 S.W. 600. 

37. Or.—^Willamette Real Estate Co» 
V. Hendrix. 42 P. 614. 28 Or. 486,. 
62 Am.S.R. 800. 

28 C.J. p 744 note 80. 
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§ 284 


those claiming under them,^^ but not as against the 
judgment debtor®^ or against strangers,^® particu¬ 
larly parties claiming adversely thereto.^! 

§ 283. —— Relation Back 

Tha osnaral rule It that the therlfft deed relates 
back te« and conveys, whatever title or Interest the 
execution defendant had at the time of the sale, the 
deed being treated as If executed at the time of the crea¬ 
tion of the lien under which such sale was made; but 
this rule Is not allowed to operate so as to cut off the 
Intervening rights of strangers without notice. 

Although there is contrary authority, ^2 gener¬ 

al rule is that the sheriff's deed relates back to, and 
conveys, whatever title or interest the execution de¬ 
fendant had at the time of the sale ,sq as to cut 
off the claims of encumbrancers and purchasers 
whose interest attached subsequent to the sale of 
the property,^^ even where the deed is given after 
expiration of the period of redemption,^ 5 or where 
a long period has elapsed between the sale and the 
delivery of the deed.^® This rule is not allowed to 
operate, however, so as to cut off the intervening 

XL TITLE, BiaHTS, AND U 

§ 284. In General 

So far at the rights of a purchaser at an execution 
sale are concerned, such tale has the same force and 
effect as a voluntary conveyance by the debtor. A Judg¬ 
ment creditor purchasing at an execution sale acquires 
the same rights at a stranger would acquire. 

In SO far as the rights of a purchaser at an ex¬ 


rights of strangers without notice.^*^ 

In order to preserve and make effectual the lien 
under which the execution sale was made, it has 
been frequently held that the deed must be treated 
as if executed on the date when such lien was cre¬ 
ated,®® so as to cut off intermediate transfers®® or 
liens,®® whether that day is the day of the rendition 
or docketing of the judgment,or the day of the 
levy of the execution,®® or the day of the levy of 
the attachment where the execution was issued in an 
attachment suit,®® provided the attachment proceed¬ 
ings are regular.®® The title relates back to the in¬ 
ception of the lien notwithstanding the sheriff's deed 
purports to convey the debtor’s interest at a speci¬ 
fied later date.®® This rule as to relation back has 
been held inapplicable, however, where a long peri- . 
od of years has intervened between the giving of 
the certificate of sale and the deed, and the judg¬ 
ment lien has ceased in the meantime because of 
the legal presumption of payment of the judg¬ 
ment.®® 

BILITIE8 OF PUBGHASEB 

ecution sale are concerned, a sale on an execution 
against a judgment debtor has the same force and 
effect as a voluntary conveyance by the debtor ;®7 
and the purchaser bears the same relationship to 
the debtor that he would bear if he were the pur¬ 
chaser under a voluntary conveyance.®® It has 


38. U.S.—French v. Edwards, Cal., 
13 Wall. 506, 20 L.Ed. 702. 

23 C.J. p 744 note 81. 

39. Ky.—Spragrlns v. Russell, 4 Ky. 
L. 25'5, 11 Ky.Op. 717. 

N.Y.—Hasbrouck v. Burhans, 42 
Hun 376. 

40. Ky.—Engle v. Bond Foley Lum¬ 
ber Co., 189 S.W. 1146, 173 Ky. 35 

23 C.J. p 744 note 83. 

41. Cal.—Donahue v. McNulty, 24 
Cal. 411, 85 Am.D. 78. 

48. S.C.—^Leger v. Doyle, 45 S.C.L. 
109, 70 Am.D. 240—Holmes v. Mc- 
Master. 18 S.C.Eq. 340. 

43. Idaho.—Syster v. Hazzard, 229 
P. 1110, 3'9 Idaho 580. 

La.—Shreveport Long Leaf Lumber 
Co. V. Hughes, 1 La.App. 706. 

23 C.J. p 744 note 88. 

JLetloa to roeovor land 

(1) In several Jurisdictions a sher¬ 
iff's deed made pending an action for 
the recovery of land may be admit¬ 
ted in evidence, on the theory of re¬ 
lation back, to prove that grantee had 
title at the commencement of the 
suit.—'Farlin v. Sook, 1 P. 123, 30 
Kan. 401, 46 Am.R. 100—2S C.J. p 
745 note 4. 


(2) There is, however, contrarv 
authority —Richardson v. Thornton, 
52 NC. 458—Davis v. Evans, 27 N. 
C. 525. 

44. Ky.—Greer v. Wintersmith, 4 S. 
W. 232. 85 Ky. 514, 9 Ky.L. 96, 7 
Am.S.R 613. 

23 C.J. p 745 note 89. 

45. Vt.—Wilson v. Spear, 34 A. 429, 
68 Vt 145. 

23 C.J. p 745 note 90. 

46. N.T.—Jackson v. Ramsay, 3 Cow. 
75, 15 Am.D. 242. 

47. Mo.—Merchants* Bank v. Evans, 
51 Mo. 335. 

23 C.J. p 745 note 92. 

48. Ky.—Kentucky River Coal Cor¬ 
poration V. Culton, 124 S.W.2d 82. 
276 Ky. 418. 

23 C.J. p 745 note 93. 

Title to personalty 
When levy and sale are made under 
execution, title to personalty relates 
back to inception of lien and takes 
precedence over all subsequent trans¬ 
fers and encumbrances.—Birming¬ 

ham News Co. V. Barron G. Collier, 
Inc., 103 So. 839, 212 Ala. 655. 

49. Ala—Crawford Mercantile Co. v. 
Anderton, 60 So. 874, 179 Ala. 673. 
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Sa Ky.—Greer v. Wintersmith, 4 S. 
W. 232, 85 Ky. 516, 9 Ky.L. 96, 
7 Am.S.R 613. 

51. N.Y.—Maroney v. Boyle, 36 N. 
B 511. 141 N.Y. 462, 38 Am.S.R 
821, affirming 17 N.Y.S. 275. 

23 C.J. p 745 note 96. 

58. Ky.—Kentucky River Coal Cor¬ 
poration V. Culton, 124 S.W.2d 82, 
276 Ky. 418. 

23 C.J. p 745 note 98. 

53. Mont.—MacGinniss Realty Co. v. 
Hinderager, 206 P. 436, 63 Mont. 
172. 

23 C.J. p 745 note 99. 

54. Cal.—San Domingo Gold Min. Co. 
V. Grand Pac. Gold Min. Co., 102 
P. 548. 10 Cal.App. 416. 

55. Mo.—Owen v. Baker, 14 S.W. 175, 
101 Mo. 407, 20 Am.S.R. 618. 

56. N.Y.—Dixon v. Dixon, 85 N.Y.S. 
609, 89 App.Div. 603. reversing 78 
N.Y.S. 255. 38 Misc. 652. 

57. Cal.—In re Pierce’s Estate, 81 
P.2d 1037, 28 Cal.App.2d 8. 

Ga.—Hill V. Kitchens. 148 S.E. 764, 
39 GaApp. 789. 

Tenn.—Prltchett-Thomas Co. v. Pen- 
nebaker, 10 Tenn.App. 426. 

58. Iowa.—Frum v. Kueny, 207 N.W. 
872, 201 Iowa 827. 
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been held that the purchaser does not stand in the | 
right of the sheriff, but is the privy of the party 
under whose execution the sale was made,^^ al¬ 
though it has also been held that the purchaser 
stands in no sort of legal privity of contract with 
the judgment creditor.®® Where there is a stat¬ 
ute fixing the rights of execution purchasers, the 
rights of a purchaser are those fixed by the stat¬ 
ute rather than those fixed by the decree.®^ 

In order that a purchaser may make out his title 
to the property purchased, he must show a valid 
judgment, or its equivalent, and an execution is¬ 
sued thereon ;®2 but that is all he must do, and 
he is not required to search for defects or irregu¬ 
larities.®® 

A judgment creditor who purchases property at 
a valid execution sale acquires the same rights 
which a stranger to the record would acquire by 
being a successful bidder and purchaser.®® If ex¬ 
ecution creditors purchase under an agreement that 
their respective interests shall be in proportion to 
the relative amount of their claims at the time 
of the sale, their interest is a joint one and each is 
bound by the acts of the others.®® 

§ 285. Effect of Satisfaction of Judgment 

It Is eommonly held that the satltfactlon of a Judo- 
merit prior to the execution sale renders the sale void, 
and that the purchaser takes no title although acting in 
good faith and without notice. 

While in some jurisdictions, especially in the 
earlier decisions, the rule is laid down that a bona 
fide purchaser without notice will acquire a good 
title, even though the execution is paid off or the 


judgment satisfied before sale, where the satisfac¬ 
tion does not appear of record at the time of or be¬ 
fore the sale,®® the doctrine of the more numerous 
and more recent decisions is that the satisfaction 
of the judgment prior to an execution sale will 
render such sale void, and the purchaser will take 
no title thereunder, even though he bought in good 
faith and without notice.®^ In any event, no title 
passes if the purchaser had actual or constructive 
notice.®® 

Satisfaction of the judgment after the sale does 
not affect the title of a bona fide purchaser.®® 

§ 286. Property Passing by Sale 

What property paeaee by execution tale depends, In 
so far at determined by the description in the proceed¬ 
ings, on the particular circumstances, subject to the rule 
that the levy controls the subsequent proceedings. In 
general, land purchased at execution sale Includes In¬ 
terests In immature and unsevered crops, fixtures, min¬ 
erals, and timber situated thereon. 

What property passes by execution sale, as de¬ 
termined by the description in the levy or the no¬ 
tice of sale or officer’s statement made at the sale, 
depends on the particular circumstances and de¬ 
scription of each sale,*^® subject to the rule that 
the levy of an execution controls the subsequent 
proceedings in determining what property passes 
by the sale.7i Particular property does not pass 
where it was sold, but not levied on,*^® or where it 
was levied on but was not included in the notice 
of sale or actually sold,*^® or where it was neither 
levied on, advertised, nor sold."^® A sale of a par¬ 
ticular tract as containing a certain number of 
acres will vest the whole tract in the purchaser. 


69. Mich.—McKay v. Kilburn, 4 K. 
W. 589. 42 Mich. 614. 

60. Ind.—Currier y. Elliott, 89 N. 
B. 664, 141 Ind. 894. 

61. Ariz.—^Western Itand & Cattle 
Co. V.' National Bank of Arizona 
at Phoenix, 239 P. 299, 29 Ariz. 61, 
denying: motion 286 P. 726. 26 Aria 
270. 

68. Ky.—^Fortney v. Moore, 8 Ky.Op. 
288. 

68. Cal.—Sheehan v. All Persona, 
etc., 262 P. 337, 80 Cal.App. 893. 

Effect of defects or irregrularltiea see 
infra 96 298-300. 

64. Fla.—City of Sanford v. Ashton, 
179 So. 766, 181 Fla. 769. 

OBb N.D.—Murphy v. Teutsch, 182 
N.W. 486, 22 N.D. 102, 25 L.R.A., 
N.S., 1189, Ann.Ca8.1913E 1185. 

66. Del.—Jonea v. Short, Super. 77 
A. 968. 

28 CJ. p 760 note 68. 


Effect of reversal of Judgrment see 
Infra | 801. 

67. Ga.—Mayor and Council of City 
of Millen v. Clark, 17 S.E.2d 742, 
743, citing: Oorpns Juris. 
Mo.--Chilton V. Cady, 260 S.W. 408, 
298 Mo. 101. 

23 C.J. p 822 note 80, p 750 note 
69. 

Partial satiB6aetio& 

Purchaser at a sherifTs sale is 
bound to take notice of how much 
of the Judgment has been paid, and 
he cannot obtain title if the property 
was sold to satisfy a substantial sum 
which has already been paid on the 
Judgment.—Chilton v. Cady, 260 S.W. 
408, 298 Mo. 101. 

68l Mo.—B aird v. Given, 70 S.W. 

697, 170 Mo. 802. 

28 C.^. p 760 note 60. 

69. Pa.—Gibson v. Winslow, 88 Pa. 
49. 

28 C.J. p 760 note 61. 
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179. Pa.—^Hoffman v. Danner, 14 Pa. 
25. 

23 C.J. p 750 note 63. 

Construction of deed as to property 
or interest conveyed see supra | 
280. 

71. Ky.—Taylor & Crate v. Asher, 4 
S.W.2d 88S, 223 Ky. S74. 

28 C.J. p 760 note 64. 

! 79. N.T.—Craftsman v, Whinston. 
198 N.E. 611, 269 N.T. 7, reversing 

277 N.Y.S. 617, 248 APP.Div. 78U 
and answering certified questions 

278 N.Y.S. 918, 243 App.Dlv. 801. 
Pa.—Samule v. Knight, 9 Pa.Super. 

862, 48 Wkly.N.C. 392. 

73. Okl.—Glenn v. Robertson, 177 
P. 872, 74 Okl. 167. 

74, Da.—^Nouvet v. Bollinger, 16 La. 
Ann. 298. 

ns sale of a leasehold Interest In 
a flshi^OBd will not pass title to the 
fish therein, where they are not men¬ 
tioned in the levy and notice of sale^ 
—Murphy V. Hitchcock, 22 Hawaii 
666, Ann.CaB.1817B 976. 
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although it in fact contains a much greater num¬ 
ber a fortiori, where a tract of land is levied 
on and sold as such and described as containing a 
designated quantity of land '"more or less/* the 
purchaser takes the whole tract without reference 
to the computed quantity which it is said to con- 
tain.76 

Crops. While there is a contrary view,^^ grow¬ 
ing crops belonging to the owner of the land, be¬ 
fore severance, are commonly held to pass with 
a sale of the land on execution,unless there be 
an express reservation in the deed,'^9 although it 
has also been held that the sheriff cannot reserve 
growing crops which would otherwise vest in the 
purchaser.*® An attempted execution sale of im¬ 
mature crops as personalty passes no title to the 
purchaser,*^ at least as against another execution 
purchaser of the land on which the crops are being 
grown.** A purchaser of land at a sale under ex¬ 
ecution against the owner thereof acquires no in¬ 
terest in the growing crops beyond that of the judg¬ 
ment debtor.** Where the judgment debtor has 
leased the land to a third person, and the tenant 
is entitled to the crop, as where he pays a cash 
rent, the execution purchaser does not acquire title 
thereto;*^ but the right of the purchaser to grow¬ 
ing crops exists against a lessee who after the sale, 
sows a crop which will not mature before the time 
when the execution purchaser will be entitled to 
possession.** 


Crops which have been severed before the execu¬ 
tion sale do not pass as a part of the realty;** 
and in some states a crop fully matured is not con¬ 
sidered a part of the realty and does not pass on 
an execution sale of the realty.**^ Where the legal 
title to property sold on execution does not pass 
until the sale is confirmed, the title to a crop har¬ 
vested after sale but before confirmation does not 
pass to the purchaser,** but crops planted after 
confirmation pass^to the purchaser.** The pur¬ 
chaser of land cannot maintain trespass for the 
crops where he does not obtain possession by eject¬ 
ment;*® and, where the purchaser does not take 
possession of the land and allows the judgment 
debtor to remain in possession and to sow and 
grow a crop, neither the purchaser nor his grantee 
is entitled to enter and remove a portion of the 
crops as owner thereof.*^ 

Fixtures and improvements. The general rule 
is that a levy on, and sale of, realty will pass to the 
purchaser all fixtures and improvements thereon,** 
including those erected or made by the debtor 
after the sale and before the sheriff's deed.** How¬ 
ever, if a fixture is detached and converted into 
personalty by the agreement of the owners and the 
lien creditors, it does not pass.*^ 

Minemls. The purchaser of land at an execution 
sale acquires whatever interest the debtor may have 
had in the minerals under the land.** 


76. Pa.—Zelgler v. Houtz, 1 Watts 
& S. 633. 

76- Del.—Doe v. Roe, 8 Del. 326. 

77- Ohio.—Herron v. Herron. 26 N. 
E. 420, 47 Ohio St. 644, 21 Am.S.R. 
864, 9 L.R.A. 667. 

23 C.J. p 761 note 78. 

78. N.J.—Bckman v. Delhi, 184 A. 
430, 116 N.J.Law 308. 

Utah.—Local Realty Co. v. Lindquist, 
86 P.2d 770, 96 Utah 297. 

23 C.J. p 751 note 79. 

79. N.J.—Eckman v. Delhi, 184 A. 
430, 116 N.J.Law 308. 

80. Oa.—Frost v. Render, 65 Ga. 
15. 

81. Iowa.—Ellithorpe v. Reisdesil, 82 
N.W. 288, 71 Iowa 315. 

88 . Pa.—Long: v. Seavers, 103 Pa. 
617—Loose v. Scharff, 6 Pa.Super. 
168. 

83. Ga.—^Blltch v. Lee, 41 aE. 276, 
116 Ga. 112. 

28 C.J. p 761 note 81. 

84. Mo.—Johnson v. Cook, 70 S.W. 
526, 96 Mo.App. 442. 

38 CJ. p 761 note 82. 

95m Zowa.—Frum v. Xueny, 207 N. 
W. 872, 201 Iowa 827—Wheeler v. 


Kirkendall, 26 N.W. 829, 67 Iowa 
612. 

86. Miss.—Reily v. Carter, 23 So. 
436, 75 Miss. 798, 65 Am.S.R. 621. 

23 C.J. p 751 note 85. 

87. Kan—Myers v. Steele, 168 P. 
660, 98 Kan. 677, L.R.A.1917C 4. 

23 C.J. p 751 note 83. 

8a Neb.—Teazel v. White, 58 N.W. 

1020, 40 Neb. 432, 24 L.R.A. 449. 
89. Neb.—Jaques v. Dawes, 92 N.W. 

670, 3 Neb., Unoff., 762. 

9a Ohio—Beggrs v. Thompson, . 2 
Ohio 96, 16 Am.D. 639. 

91. Pa.—Potter v. Lambie, 21 A. 888, 
142 Pa. 635. 

98. Pa.—Wright v. Chestnut Hill 
Iron Ore Co., 46 Pa. 476. 

23 C.J. p 750 note 72. 

9a Colo.—Hayes v. New York Gold 
Min. Co., 2 Colo. 278. 

94. Neb.—Dewey v. Walton, 48 N.W. 
960, 31 Neb. 819. 

Pa.—^Harlan v. Harlan, 20 Pa. 303. 
96. Pa.—Burke v. Kerr, 19 A.2d 382, 
341 Pa. 304, affirming 16 A.2d 686, 
142 Pa.Super. 37. 
latam^ under mlntag leans 

(1) An agreement by which laiid- 
ownern ^‘granted, bargained, sold, let 
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and leased’* limestone under land, 
with right of ingress to mine and re¬ 
move limestone, in consideration of 
royalty for limestone mined, was a 
"sale of limestone in place as land”, 
and landowners retained interest in 
limestone to which lien of Judgment 
against landowners attached, and 
such interest passed to purchasers of 
land at sheriff's sale pursuant to fieri 
facias issued on judgment.—^Burke v. 
Kerr, supra. 

(2) Where fee owner of seven 
eighths mineral estate leased inter¬ 
est retaining one eighth royalty in 
seven eighths of minerals and judg¬ 
ment creditor thereafter levied on 
lessor’s interest, elements of lessor’s 
interest, consisting of royalty rights, 
right to demand and receive payment 
of rentals in lieu of drilMng opera¬ 
tions, and inchoate right to reversion 
of the working interest held by the 
lessee, were merged together in one 
ownership to form under statute ”all 
the Hght, title, interest and claim 
which the defendant in execution had 
in and to the property.” and deed to 
purchaser at execution sale conveyed 
such interest, which Included leseor'a 
’’possibility of reverter,”—Jensen v, 
Wilkinson, Tex.Civ.App.. 138 B.W.8d 
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Timber and tries. Standing timber on land sub¬ 
ject to a judgment lien passes to the purchaser of 
the land at the execution sale;^^ and the same is 
true of timber which has been cut at the time of the 
sale but which is still on the property and has not 
been converted into lumber or articles and which 
has not been withdrawn or excepted from the 
sale.^7 The purchaser at an etocecution sale, as 
against the judgment debtor, takes title to nursery 
trees sold on the execution and growing on the 
land, and has the right to remove them;^* but one 
who purchased merely the standing timber and not 
the land has no right to operate a turpentine or¬ 
chard in connection with such timber, and there¬ 
fore cannot convey such right.^® 

§ 287. Estate or Interest Acquired 

a. In general 

b. Particular interests 


a. In Osnersl 

The doctrine of caveat emptor applies to execution 
sales, and, subject to certain exceptions, the purchaeer 
takes whatever title the execution debtor has, no mere 
and no less. 

Except where fraud intervenes,^ the rule is well 
settled that the doctrine of caveat emptor applies 
to execution sales, and that purchasers thereat must 
take notice of the title for which they bid;2 thus 
there is no implied warranty of title.^ However, 
where there is an express warranty as to the quan¬ 
tity of property on sale, the doctrine of caveat 
emptor does not apply as to quantity.^ 

Subject to the exceptions considered later in this 
subdivision, the purchaser under a valid execution 
sale takes just what title or interest defendant in 
the execution has, no more and no less;^ and, ex¬ 
cept in so far as he may have the right to redeem, 


982, error dismissed, judsrment cor¬ 
rect. 

96. Oa.—Shlrlinsr v. Security Loan & 
Abstract Co., 146 S.E. 840, 167 Oa. 
489. 

Pa.—Havens v. Pearson, 6 A.2d 84, 
334 Pa. 670. 

Purported sale by debtor held in¬ 
effective as agralnst sheriff's sale.— 
Havens v. Pearson, supra. 

97. La.—Frank v. Magee. 22 So. 739, 
49 La.Ann. 1260. 

23 C.J. p t61 note 91. 

98. N.Y.—Batterman v. Albright, 26 
N.E. 866, 122 N.Y. 484, 19 Am.S. 
H. 610, 11 L.R.A. 800, affirming 6 
N.Y.St. 334. 

99. Ala.—Dixie Grain Co. v. Quinn, 
61 So. 886. 181 Ala. 208. 

1. Idaho.—Quirk v. Bedal, 248 P. 447, 
42 Idaho 667. 

23 C.J. p 746 note 10. 

Xf the purchaser takes title to any 
Interest in land sold under execution, 
the sale is valid as to him, in the 
absence of fraud.—^Williams v. Wil¬ 
liams, Tenn.App., 166 S.W.2d 363. 

8. U.S.—Hunn v. Lewis, C.C.A.Iowa, 
26 F.2d 271, 276, citing Oorpns Jn- 
xls, and certiorari denied 49 S.Ct. 
30, 278 U.S. 631, 73 L.Ed. 549. 
Ark.—-Roetzel v. Beal. 116 S.W.2d 
691, 196 Ark. 6. 

Cal.—Puccetti v. Oirola, App., 119 P. 
2d 200. 

Oa.—Brady v. Smotherman, 180 S.E. 

862, 61 Oa.App. 480. 

Ill.—Dorris v. Johnson, 2 N.E. 2d 74, 
363 Ill. 236, 104 A.L.R. 629. 

Ind.—First State Bank of Dunkirk 
V. Cunningham, 7 N.E.2d 537, 103 
Ind. App. 310. 

Mo.—Hamlin v. Hawkins, 61 S.W.2d 
348, 332 Mo. 1098. 

Mont.—Stauffacher v. Great Falls 
Public Service Co., 43 P.2d 647, 


99 Mont. 324—Fox v. Curry, 29 P. 
2d 663, 96 Mont. 212—Short v. Kar- 
nop. 276 P. 278, 84 Mont. 276—Mac- 
Ginniss Realty Co. v. Hinderager, 
206 P. 436. 63 Mont. 172. 

Okl.—Goldenstern v. Gavin, 102 P. 

2d 682, 187 Okl. 338. 

Pa.—Miners Nat. Bank of Wilkes- 
Barre V. Bowman, 6 A.2d 286. 334 
Pa. 624—Tonge v. Radford, 166 A. 
814, 103 Pa.Super. 131. 

Tenn.—Estes v. Doty, 90 S.W.2d 764, 
169 Tenn. 683. 

23 C.J. p 746 note 11. 

Pnrohasers with aotioe 

Rule of caveat emptor applies in 
its utmost vigor and strictness, to 
purchasers of lands at execution sale 
with notice of lease and of possession 
and operation thereunder.—Cedrom 
Coal Co. V. Moss, 169 So. 225, 230 
Ala. 32. 

3. Ill.—Dorris v. Johnson, 2 N.E. 2d 
74. 363 Ill. 236, 104 A.L.R. 629. 
Mont.—Fox V. Curry, 29 P.2d 663, 
96 Mont. 212. 

Tenn.—Estes v. Doty, 90 S.W.2d 764, 
766, 169 Tenn. 683, citing Corpus 
XuzlSs 

23 C.J. p 746 note 12. 

^ Idaho.—^Works v. Byrom, 128 P. 

661, 22 Idaho 794. 

23 C.J. p 746 note 13. 

6. Ariz.—Steinfeld v. Copper State 
Mining Co., 290 P. 166, 37 Ariz. 
161—City of Phoenix v. Hughes, 286 
P. 191, 36 Ariz. 399—Colvin v. Wei- 
gold, 253 P. 633, 31 Ariz. 370. 
Ark.—Roetzel v. Beal. 116 S.W.2d 
691, 196 Ark. 6. 

Cal.—Rabbit v. Atkinson, 113 P.2d 
14. 44 Cal.App.2d 762—Cook v. 

Huntley, 112 P.2d 889, 44 Cal.App. 
2d 635—Porter v. Nelson, 109 P. 
2d 996, 42 Cal.App.2d 760—Schwartz 
v. Mead, 3 P.2d 46. 116 Cal.App. 
606—McAlvay v. Consumers' Salt 


Co.. 297 P. 136, 112 Cal.App. 383 
—Loescher v. Whipple, 286 P. 741, 
104 Cal.App. 782. 

Colo.—Reagan v. Dick, 293 P. 333. 88 
Colo. 122. 

Del.—Stidham v. Brooks. 6 A. 2d 522. 
1 Terry 110. 

Fla.—^Wildwood Crate & Ice Co. v. 
Citizens' Bank of Inverness, 123 
So. 699, 98 Fla. 186. 

Ga.—Brady v. Smotherman, 180 S.E. 
862, 864. 61 Ga.App. 480. citing Oov- 
pus Juris. 

Idaho.—Rexburg Lumber Co. v. Pur- 
rington. 113 P.2d 611. 614, citing 
Corpus Juris —State v. Wood, 271 
P. 6. 46 Idaho 724. 

Ill.—Dunlavy v. Lowrie, 26 N.E.2d 67, 
372 Ill. 622—Dorris v. Johnson, 2 N. 
E.2d 74. 363 Ill. 236, 104 A.L.R. 
629—Klein v. Mangan, 22 N.E.2d 
269, 301 Ill.App. 203, transferred, 
see 17 N.E.2d 958, 369 Ill. 646. 

Iowa.—Rich V. Allen, 286 N.W. 434, 
226 Iowa 1304—Zimmerman v. Hor¬ 
ner, 272 N.W. 148, 223 Iowa 149 
—First Trust Joint-Stock Land 
Bank of Chicago. Ill. v. Ogle, 221 
N.W. 637. 208 Iowa 16. 

Ky.—Kitchen, Whitt & Co. v. Fannin, 
116 S.W.2d 325, 273 Ky. 62. 

Md.—Lewis v. E. F. Schlichter Co., 
112 A. 282, 137 Md. 217—Griffin v. 
Wilmer, 111 A. 114, 136 Md. 623. 

Mo.—Thorp V. Daniel, 99 S.W.2d 42^ 
339 Mo. 763. 

Mont.—Hillsdale College v. Thomp¬ 
son, 44 P.2d 763. 99 Mont. 400— 
Stauffacher v. Great Falls P'ubllc 
Service Co., 43 P.2d 647, 99 Mont. 
324—Fox V. Curry, 29 P.2d 668, 99 
Mont. 212—Short v. Karnop, 276 
P. 278, 84 Mont. 276—Brown v. 
Timmons, 256 P. 176, 79 Mont. 246. 
67 A.L.R. 1122—MacGinnlss Realty 
Co. V. Hinderager, 206 P. 486. 6S 
Mont. 172. 
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see § 253 supra, the 'defendant loses all the title 
and interest he had in the property.® Thus the 
purchaser at an execution sale, even though in good 
faith, acquires no title where the judgment debtor 
had none,*^ as where he transferred it before the 
lien of the judgment attached to it.® 

The contention that a sheriff’s sale is analogous 
to a sale in market overt, and that for that reason a 
purchaser takes title to property sold thereat, al¬ 


though the debtor had none, has been explicitly 
repudiated.® The sheriff’s deed passes the same tit¬ 
tle which a deed of bargain and sale executed by 
the debtor would pass.l® In other words, the sale 
operates as a conveyance of the title which ihe 
debtor was capable of conveying.^i 

It is held that a purchaser at a sheriff’s sale on 
execution acquires no better title than the judgment 
creditor would have received had he purchased, 


N.J.—Zubler v. Porter, 120 A. 194, 98 
K.J.Law 444, 27 A.L.R. 822—Pox v. 
Cardone, 136 A. 923, 5 N.J.Misc. 395. 
N.C.--MIller v. IJttle, 194 S.E. 92, 
93, 212 X.C. 612, citinsr Oorpns Ju¬ 
ris. 

Okl.—Goldenstern v. Oavln, 102 P.2d 
682, 187 Okl. 338—Streeter v. An¬ 
derson, 43 P.2d 53, 172 Okl. 113. 
Pa.—Taylor v. Bailey. 186 A. 699, 323 
Pa. 278—Broadway Nat. Bank of 
Scottdale v. Diskln, 161 A. 470, 105 
Pa.Super. 279—Tonxe v. Radford, 
166 A. 814, 103 Pa.Super. 131— 
Bishop & Babcock Sales Co. v. Selt¬ 
zer, 29 Pa.Dist. & Co. 325. 26 North. 
Co. 29—Universal Credit Co. v. Mc¬ 
Nair. 17 ra.Dlst. & Co. 377. 

Tenn.—Estes v. Doty, 90 S.W.2d 
754. 3 69 Tenn. 683. 

Tex.—Peurlfoy v. Wiebusch, 117 S.W. 
2d 773, 132 Tex. 36. reverslnff Thom¬ 
ason V. Wiebusch, Civ.App., 89 S. 
W.2d 462—Kerr v. Clark, Clv.App., 
148 S.W.2d 880. 

Utah.—Uocal Realty Co. v. Liindquist, 
86 P.2d 770, 96 Utah 297—State, by 
and through State Land Board, v. 
Blake, 20 P.2d 871. 88 Utah 684. 
modifled on other grounds 66 P.2d 
1347, 88 Utah 600—PJncock v. Kim¬ 
ball, 228 P. 221, 64 Utah 4. 

Vt.—Lowe V. Green Mountain Pow¬ 
er Corporation, 11 A.2d 219, 111 Vt. 
112 . 

23 C.J. p 746 note 16. 

Construction of deed as to property 
or interest conveyed see supra 9 
280. 

posMSSlon claimed under sheriff’s 
deed held limited to property therein 
described belonging to judgment debt¬ 
or.—Reagan v. Dick, 293 P. 333, 88 
Colo. 122. 

BalM by Vnltsd StatM marshals 

are governed by the same rules as 
govern sheriff's sales in the state, 
and the purchaser acquires only de¬ 
fendant's Interest.—Green v. Roun¬ 
tree. 116 S.E. 116, 166 Ga. 1. 

Bights of parties other than jndg- 
meat debtor in the property are not 
affected by the execution sale. 

Ky.—McMillen v. Bailey, 112 S.W.2d 
1009, 271 Ky. 628. 

Or.—Endicott v. Digemess, 206 P. 

975, 103 Or. 666. 

Bseoutioai for costs 

Title of purchaser at execution 
sale to satisfy decrees fixing liens 
against lots, awarded nonresident 


minor defendants in partition suit, for 
court costs, was held superior to ti¬ 
tle of one claiming under subse¬ 
quent deeds from one of such defend¬ 
ants.—Salinas v. Jones, D.C.Tex., 60 
F.2d 1049. 

Stock in defunct corporation 

Rights acquired by purchaser of 
stock in defunct corporation at ex¬ 
ecution sale are merely choses in ac¬ 
tion.—Hollingsworth v. Multa Trina 
Ditch Co., C.C.A.C 0 I 0 ., 61 iP.2d 649. 

6. La.—Washington v. Page, 119 So. 
888. 9 La.App. 282. 

Debtor as mortgagee 

Judgment debtor loses all title as 
mortgagee on sale of note and mort¬ 
gage under execution, and the fact 
that mortgagor furnished money for 
purchase, below face value, of note 
and mortgage at execution sale, did 
not give mortgagee right to collect 
balance from mortgagor.—Buter v. 
Slattery, 237 N.W. 232, 212 Iowa 677. 

7. Colo—Salisbury v. La Fitte, 121 
P. 952, 21 Colo.App. 13, affirmed 
141 P. 484. 57 Colo. 368. 

Ga.—Garmon v. Davis, 12 S E 2d 
209, 63 Ga.App. 8*15—^Commercial 
Credit Co. v. Britt, 186 S.E. 419, 
53 Ga.App. 430. 

Ill.—Blnz V. Michels, 220 Ill.App. 8S. 
Ky.—Inter-Mountain Coal & Lumber 
Co. V. Boggs. 56 S.W.2d 705, 247 
Ky. 123. 

La.—Perkins v. Louisiana Land & 
Exploration Co„ 132 So. 49'9, 171 
La. 913—Creston Lumber Co. v. 
Cockerham’s Estate, 2 La.App. 29. 
Mont.—Bowen v. First State Bank, 
221 P. 527, 69 Mont. 223. 

Pa.—National Cash Register Co. v. 
Sorto, 161 A. 766, 106 Pa.Super. 
106—Broadway Nat. Bank of Scott¬ 
dale V. Diskin, 161 A. 470, 105 Pa 
Super. 279. 

S.D.—Smith V. Blackford, 228 N.W. 
466. 66 S.D. 3'60. 

WIs.—United Shoe-Repairing Mach. 
Co. V. Asoumanakis, 178 N.W. 312, 
172 Wis. 102. 

23 C.J. p 747 note 1*6. 

Void sale 

If sheriff attempts to sell property 
other than that of Judgment debtor, 
sale is void, and purchaser acquires 
no title to property sold.—Steinfeld 
V. Copper State Mining Co, 290 P. 
166, 37 Ariz. 161. 
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Prior sale uader trust deed 

Purchaser at execution sale ac¬ 
quires no interest in property which 
debtor had conveyed in trust to se¬ 
cure debt and which trustee under 
trust deed had sold prior to entry 
of Judgment.—Cook v. Huntley, 112 
P.2d 889. 44 Cal.App.2d 635. 

Prior ezeontloa sale; effect of Ilea 
A Judgment creditor, who pur¬ 
chased at attempted execution sale, 
acquired no title where property had 
been sold to another at prior valid 
execution sale, even If purchaser at 
subsequent sale had lien on proper¬ 
ty, where owner of property was 
not made a party to Judgment under 
which subsequent sale was made or 
action in which such Judgment wao 
rendered —Arizona Power Corpora¬ 
tion v. Smith, C.C.A.Arlz., 119 P.2d 
888 . 

S. Iowa.—Zimmerman v. Horner. 

272 N.W. 148, 223 Iowa 149. 

23 C.J. p 748 note 17. 

9. Vt.—Sanborn v. Kittredge, 20 Vt. 
632. 60 Am.D. 58. 

23 C.J. p 748 note 18. 

10. Colo —McCracken v. Citizens' 
Nat. Bank of Akron, 249 P. 652. 80 
Colo. 164. 

Iowa.—Keefe v. Cropper, 194 N.W. 
305, 196 Iowa 1179. 

N.J.—Eckman v. Beihl. 184 A. 430, 
•116 N.J.Law 308. 

23 C.J. p 748 note 19. 

Quitclaim deed 

The legal effect of a sheriff’s deed 
is at least equal to that of a quit¬ 
claim deed executed by the debtor. 
—Frink v. Roe, 11 P. 820, 70 Cal. 
296. 

ShczilTs deed as evldeuoe 

A sheriff’s deed has been held tc 
be prima facie evidence that the 
grantee holds all title and Interest 
In the land conveyed that was held 
by the judgment debtor 
Okl.—Lindeberg v. Messman, 218 P. 
844, 95 Okl. 64. 

Tex.—^W. T. Carter & Bro. v. Bendy, 
Civ.App., 251 S.W. 265. 

11. Mass.—Cressey v. Cressey, 102 
N.E. 314, 215 Mass. 65. 

23 C.J. p 748 note 20. 

12. N.Y.—Frost v. Yonkers Sav 
Bank, 70 N.Y. 553. 26 Am.R. 627, 
modifying 8 Hun 26, and followed 
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or than the judgment creditor could give if he were 
allowed to seize the property and sell it by virtue 
of his judgment without an execution.^* Where 
the judgment creditor purchases the property, the 
general rule applies, and he acquires only the ac¬ 
tual interest of the debtor and if the debtor is 
the purchaser, he acquires no new title.^^ 

Exceptions to nde. The rule that the whole title 
of the debtor, and that only, passes is subject to a 
number of exceptions, as where the interest sold is 
not subject to execution, in which case no title pass¬ 
es where a lesser interest in levied on than that 
which the debtor owns;^'^ where the sale does not 
purport to be of all the debtor’s interest where 
a third person who owns the property or has some 
interest therein has by his acts, words, or conduct 
estopped himself from asserting his title or inter¬ 
est where the sale is expressly subject to liens 
or conditions, in which case it is generally held that 
the purchaser cannot attack the lien or disregard 
the conditions, see infra § 291; where the sale is 
on execution of a vendor’s judgment for purchase 
money, see infra § 291; or where the doctrine of 
bona fide purchaser is applied, see infra §§ 293-297. 

Agreement to buy or hold for execution debtor. 


A parol agreement to purchase land sold on execu^ 
tion and reconvey to the debtor on the payment by 
him to the purchaser of the amount paid out by 
the latter will be enforced where, by reason of such 
an agreement, others refrain from bidding at the 
sale, or the purchaser procures the land on terms 
more favorable than he otherwise would have ob¬ 
tained, even though the statute of frauds be plead- 
ed.^^ However, a mere naked verbal agreement 
by a purchaser at a sheriff’s sale, who purchases 
with his own money, that he will hold the premises 
in trust for the debtor does not vest any equitable 
estate in the debtor.^^ 

b. Particular Interests 

The rule, with fte exceptione, that an execution pur« 
chaaer acquiree only the intereat which the debtor had 
has been applied to varloua typea of Intereat in property, 
Including equity of redemption, life eatate, eatate for 
yeara, leaaehold, remainder or reveralon, righta under 
a contract of purchaae, and part Intereat In property. 

The rule stated in subdivision a of this section, to 
the effect that, subject to certain exceptions, the 
purchaser acquires only the interest which the 
debtor had, has been applied to various particular 
interests, such as the interest of a trustee in prop- 
erty,22 the interest of a beneficiary of a trust,25 
the interest of a devisee under a will,24 and other 


in Clute V. Emmerich, 2 N.E. 6, 99 
N.Y. 350. 

Oorpua Jnrla cited ea authority 
in analogous situation of sale of 
property subject to first mortgage 
by second mortgagee under power of 
sale contained in second mortgage.— 
Turner v. Binninger, Wyo., 112 P.2d 
568, 570. 

13. Ga.—Coates v. Jones, 82 S.E. 
>649, 142 Oa. 237. 

N.Y.—^Prost V. Yonkers Sav. Bank, 
70 N.Y. 653, 2'6 Am.R. 627, modi¬ 
fying '8 Hun 26. 

14. Okl.—Harris v. Southwest Nat. 
Bank of Dallas, Tex., 271 P. 688, 
133 Okl. 152. 

Judgment creditor as bona flde pur¬ 
chaser see infra 8 295. 

is. La.—Scott V. Leonard, 80 So. 
841, 106 La. 317. 

13. Mo.—Gentemann v. Dyer, App., 
140 S.W.2d 75, transferred, see. 
Sup., 132 S.W.2d 1022. 

Tex.—^Broussard Trust v. Perryman, 
Clv.App., 134 S.W.2d 808, error re¬ 
fused. 

23 C.J. p 748 note 24. 

17. Ga.—Clarke v. Mayor and Coun¬ 
cil of MUlen, 200 S.B. 6*98, 187 Ga. 
185. 

23 C.J. p 748 note 26. 

18. Ga.—Oglesby v. Hynds Mfg. Co., 
22 S.E. 828, 96 Ga. 743. 

28 G.J. p 748 note 24. 


19. Ky.—Spears v. Weddington, 142 
S.W. -679. 14*6 Ky. 434. 

23 C.J. p 748 note 30. 

Estoppel to assert lien against ex¬ 
ecution purchaser see Infra 8 291. 
nets lasnttoleiit for sfrtoppsl 
Of course, this rule does not ap¬ 
ply where the matters relied on are 
not Bufflcient to constitute an es¬ 
toppel. 

Ill.—Standard Computing Scale Co. 

V. Dombrowski, 257 llLApp. 409. 
Ky.—Spears v. Weddington, 142 S. 

W. 679, 146 Ky. 434. 

Ths bnrdsn of pzovlag the facts 
working an estoppel rests on the ex¬ 
ecution purchaser.—Hughes v. Wil¬ 
liams, 105 N.E. 105'6, 2*18 Mass. 448 
Sa N.C.—Mulholland v. York, 82 N. 
C. 510, disapproving McKee v. Vail, 
79 N.C. 194. 

23 C.J. p 749 note 54. 

Vpooiflc psrfoBxnaiioa 
A bill in equity will lie to compel 
specific performance of such an 
agreement. 

U.S.—Leggat v. McLure, Mont, 234 
F. 620, 148 C.C.A. 38«. 

Mo.—GritUth v. Judge, 49 Mo. 636. 
81. Pa.—Dollar Sav. Bank v. Ben¬ 
nett, 74 Pa. 402. 

23 C.J. p 749 note 66. 

88. Baked legal title sohjeot to 
trust 

One purchasing at execution sale 
realty to which Judgment debtors 
held only naked legal title, subject 
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to trust imposed in them for equi¬ 
table owners thereof, acquired no 
interest therein, except possible 
naked legal title subject to such 
trust, with duty to convey title to 
beneficiaries.—Rabbit v. Atkinson, 113 
P.2d 14, 44 Cal.App.2d 762—Goldberg, 
Bowen & Co. v. Demick, 247 P. 261, 
77 Cal.App. 636—23 C.J. p 747 note 16 
[b]. 

83. Bight to safosos trust 

A sale on execution of i>ersonal 
property of which the Judgment de¬ 
fendant is the beneficial owner, but 
title to which is in a trustee, does 
not convey to the purchaser the le¬ 
gal title, but only the right to en¬ 
force the trust.—Big Sespe Oil Co. 
V. Cochran. C.C.A.Cal., 276 P. 216. 
As to corpus of trust 

Sale of trust property under ex¬ 
ecution which would destroy trust 
would be ineffectual during existence 
of trust, but not void, especially 
when trust was in respect to income 
from land bequeathed, and there was 
no express restraint in matter of 
principal of fund or corpus of es¬ 
tate.—Estes V. Estes, Tex.Com.AppM 
267 S.W. 709, affirming, Civ.App., 266 
S.W. 649. 

84. As dspsBdsnt oa sacottfesls 

Execution purchaser of devisee*8 
interest in estate in hands of ex¬ 
ecutrix would acquire title only to 
whatever property executrix might 
set aelde as Judgment debtor’s inter- 



M C.J.S. 

interests.** 

Equity of redemption. Where the execution sale 
is of all the right, title, and interest of the judg¬ 
ment debtor in property which has been mortgaged 
by him, it passes to the purchaser all the interest 
that the judgment debtor has in the property, in¬ 
cluding the equity of redemption;** but where the 
sale is merely of the equity of redemption, it does 
not pass an interest or estate in the land not cov¬ 
ered by the mortgage.*^ Where the levy is re¬ 
stricted to the equity of redemption, the purchaser 
acquires no greater interest;** and in such case a 
sale of the property, rather than of the equity, to 
the judgment creditor passes nothing.** The sale 
and conveyance of an equity of redemption conveys 
no interest at all where the property is unencum¬ 
bered,** as where prior to the sale the mortgage is 
paid.*^ In a jurisdiction where a deed absolute in 
form but given as security is deemed to leave the 
legal title in the grantor, an execution purchaser of 
all the interest of the mortgagor acquires the legal 
title subject to the mortgage.** 

Life estate; estate for years; leasehold interest. 
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Where a sale under execution is of property in 
which the judgment debtor has only a life estate^** 
or an estate for years,*4 the sale passes the limited 
estate, but not the fee, even though the sheriff's 
deed purports to convey the fee.** 

Thus if a leasehold interest is sold the purchaser 
takes only the interest of the lessee,** and acquires 
the same rights that the lessee had, but no great¬ 
er ones.*7 He stands in the position of an as¬ 
signee of the estate^;** he takes subject to all the 
covenants and conditions contained in the lease,** 
and cannot dispute the title of the lessor.^* If the 
interest of the lessee has terminated, the purchas¬ 
er cannot hold the property as against the lessor.^^ 

Remainder or reversion. If the sale is of a re¬ 
mainder or reversion, the sheriff’s deed is as ef¬ 
fectual to pass the title thereto as is the deed of 
the remainderman or reversioner ;<* the sale is 
subject to the terms of the instrument creating the 
estate^* and to the right of the life tenant to pos¬ 
sess and control the property during life.^^ 

As a contingent remainder,^* as well as an heir's 
possibility of reverter on breach of a condition sub- 


EZBCUTIONS 


est in estate under will .—Qregg v. 
First Nat. Bank, Tex.Com.App.. 2*6 
S.W.2d 179, reversing First Nat. 
Bank v. Browne, Civ.App., 18 S.W. 
2d 772. 

fistate sulijaot to eoatrol tiy others 

Where testatrix devised all her 
estate to her children. Including 
Judgment debtor, share and share 
alike, but provided that the estate 
should be kept intact under com¬ 
plete management of independent ex¬ 
ecutors for five years from date of 
testatrix’ death, purchaser of Judg¬ 
ment debtor's interest at execution 
sale would succeed only to title of 
Judgment debtor, and could not in¬ 
terrupt control of executors.—Loza¬ 
no V. Guerra, Tex.Clv.App., 140 S.W. 
2d 587. 

85. Seoedent's estate 

A sheriff's sale under a Judgment 
in favor of a creditor of decedent 
divested all title or interest of the 
estate, of the widow as life tenant, 
and of the remaindermen or heirs.— 
Fowler v. Blackstock, 112 S.E. 893, 
153 Ga. 706. 

X&terest subject to easeneut 

Purchaser at sale under execution, 
levied after village accepted dedica¬ 
tion of land for street, took only 
dedicator’s Interest therein, subject 
to village's easement.—Hooper v. 
Haas, 164 N.E. 23, 332 Ill. 561, 63 A. 
L.R. 65<8. 

Xatesest subject to homestead sights 
Sale, pursuant to default Judg¬ 
ment, of debtor's interest in lot oc¬ 
cupied by his mother ae homestead 


passed his interest subject to home¬ 
stead.—Winfrey v. People’s Sav. 
Bank. 5 S.W.2d 360, 176 Ark. 941. 
Execution sale of property subject 
to dower see Dower ft 63. 

90. Me.—Highland Trust Co. v. 

Hamilton, 181 A. 825. 134 Me. 64. 
23 C.J. p 749 note 34. 

27. Mass.—^Laflin v. Crosby, 99 

Mass. 446. 

23 C.J. p 749 note 35. 

28. Ala.—Gassenheimer v. Molton, 2 
So. 652, 80 Ala. 521. 

89. Me.—Williams v. Libby, 10*5 A. 
855, *118 Me. 80. 

30. Me.—Highland Trust Co. v. 

Hamilton. 181 A. 825, 134 Me. 64. 

31. Me.—^Brown v. Snell, 46 Me. 490. 
23 C.J. p 749 note 38. 

38. Mich.—Flynn v. Holmes, 108 N. 
W. 6<85, 145 Mich. 606, 11 L.R.A..N. 
S., 209. 

33. Ill.—Dunlavy v. Lowrie, 25 N. 

E.2d 67. 372 Ill. 622. 

Iowa.—Rich v. Allen, 286 N.W. 484. 
22*6 Iowa 1304. 

Mo.—Donaldson v. Donaldson. 278 S. 

W. 686. 311 Mo. 208. 

23 C.J. p 749 note 41—21 C.J. p 96.2 
note 78. 

Was after death of life teoMt 

An execution purchaser of a life 
estate in personal property must ac¬ 
count to the remainderman for the 
use of such property from the death 
of the life tenant until the property 
is delivered to the remainderman.— 
Clifford V. Read, 24 S.C.Ba. 318. 
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34. Pa.—Simons v. Van Ingen, 86 
Pa. 330. 

23 C.J. p 749 note 42. 

3B. Ill.—^Dunlavy v. Lowrie, 25 N. 
E.2d 67, 372 Ill. 622. 

36. Pa.—Groves v. Lewis, 53 Pa 
Super. 511—^Lefever v. Armstrong, 
15 Pa.Super. 565. 

37. Cal.—SummerviHo v. Kelliher, 
77 P. 889. 144 Cal. 15^5. 

Mass.—McNeil v. Ames, 120 Mass. 
481. 

38. Cal.—Summerville v. Kelliher, 
77 P. 889, 144 Cal. 166. 

Mass.—McNeil v. Ames, 120 Mass. 
481. 

39. Cal.—Summerville v. Kelliher, 
77 P. 889, 144 Cal. 1*55. 

23 C.J. p 749 note 46. 

4a Kan.—Hentlg v. Pipher, 61 P. 
2'29, 58 Kan. 788, affirming 48 P. 
868, 5 Kan.App. 879. 

41. Pa.—Cobb v. Deiches, 7 Pa.Su¬ 
per. 252, 42 Wkly.N.C. 228. 

23 C.J. p 749 note 48 

4k8. Ill.—Barco v. Harkleroad, 158 N. 

E. 670, 327 Ill. 291. 

23 C.J. p 749 note 49. 

43. Ala.—^Williams v. Shears, 180 
So. 266, 235 Ala. 611. 

Power to uell given to life tenant 
Ala.—^Williams v. Spears, supra. 

44. Mich.—Storrs v. Storrs, 24 N. 
W. 654. 68 Mich. 65. 

Tex.—Estes v. Estes, Civ.App., 265 
S.W. 649, affirmed, Com.App., 267 
S.W. 709. 

46, 111.—Barco v. Harkleroad, 168 N. 
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sequent,is not subject to, or extingruished by, a 
sale on execution, an attempted sale thereof does 
not pass title. 

Rights under contract of purchase. One who pur¬ 
chases, at execution sale, land which the debtor 
had previously contracted to convey, and who has 
notice of such agreement, takes the legal title sub¬ 
ject to the right of the vendee to compel a convey¬ 
ance thereof to him on compliance with the terms 
of the contract.^7 While it has been held that 
the purchaser becomes entitled to all sums still to 
be paid by the vendee,^® it has also been held that 
the purchaser is not so entitled without some pro¬ 
ceeding to charge the vendee with the payment 
thereof to him, and that in the absence of such a 
proceeding the vendee will be protected in pay¬ 
ments made to the debtor.^® After an execution 
sale against the vendor, his deed to his vendee is 
of no effect as against the execution purchaser.®® 

Where property in the possession of an execu¬ 
tion debtor, as the vendee under a contract of pur¬ 
chase, is sold on execution, the execution purchaser 
acquires only such title or interest as the debtor 
had under the terms of the contract,®^ and acquires 
no title where a performance, or a tender of per¬ 
formance, of the terms of the contract cannot be 
shown.®® Only the equitable title passes to the 
purchaser,®® regardless of whether the contract was 
recorded or not.®^ The debtor cannot affect the 
rights of the purchaser by a subsequent voluntary 
surrender of the bond for title to his vendor.®® 
Even where the interest of a conditional vendee 
is held not subject to execution, the rights of a 
purchaser are those of the debtor and cannot be 


questioned except by the conditional vendor oii a 
chattel mortgagee having superior right.®® 

Part interest in property. Where property owned 
by two or more persons is sold on execution against 
one of them only, the purchaser at the execution 
sale takes such, and only such, interest as the 
judgment debtor had in such property, and becomes 
a tenant in common with the other owners there- 
of,®7 even though the sheriff purports to sell the en¬ 
tire property;®* but if the property cannot be iden¬ 
tified by the description in the sheriff’s deed no ti¬ 
tle passes.®® Where one tenant by the entirety 
purchases at execution sale the interest of his co- 
tenant, he acquires title to the property for the 
joint lives of both tenants.®® 

A sale of land as the property of one defendant 
passes no title to the interest of his codefendant ;®i 
but a sale of the undivided interest of a codefend- 
ant passes a good title to such interest even though 
the interest of the other defendant was not sold.®® 

§ 288. - Time as of Which Title Vests in 

Purchaser 

The purchaser acquires the title which the debtor 
had at the time the execution Hen was created, or. If 
the Judgment was a Hen on the property, at the date of 
the judgment on which the executl6n was Issued. Title 
or Interests acquired by the debtor after the sale do 
not pass; but Interests acquired after the levy but be¬ 
fore the sale do pass. 

The title which passes on an execution sale in 
which the whole title is sold is ordinarily that which 
the debtor had at the time the execution lien was 
created,®* so as to cut off transfers, liens, or equi¬ 
ties made or acquired in the interim and before 


B. 570, 327 Ill. 291—-ffltna L. Ins. 
Co. V. Hoppln. 94 N.E. 669, 249 Ill. 
40«. 

40. R.I.—Brown v. Tilley, 67 A. 380, 
25 H.I. 579. 

47. Minn.—Steele v. Taylor, 1 
Minn. 274. 

23 C.J. p 751 note 94. 

40. Colo.—Chain O'Mlnes v. Wil¬ 
liamson, 72 P.2d 265, 101 Colo. 231. 
49. Ky.—Chinn v. Butts, 3 Dana 
647. 

N.C.—^Blackmer v. Phillips, 67 N.C. 
340. 

pa* Ala.—^Doe v. Haskins, T5 Ala. 
61*9, 50 Am.D. 154. 

51. Ill.—Standard Computing Scale 
Co. V. Dombrowski, 257 Ill.App. 
409. 

BO. Colo.—Salisbury v. Da Fitte, 141 
P. 484, 57 Colo. 358. 

23 C.J. p 751 note 97. 

BopotiaMoion by eo&ditlOBal vtqador 
Nev.—Studebaker Bros. Co. of Utah 
V. Witcher, 196 P. 834, 44 Nev. 442. 


53. Pa.—Morrison v. Punk, 23 Pa. 
421. 


59, Me.—Jameson v. Head, 14 Me. 
34. 

56. N.Y.—Melsel Tire Co. v. Fish¬ 
man, 296 N.Y.S. 882, 163 Mlsc. 883. 

57. Minn.—Greiger v. Pye, 297 N. 
W. 173. 

Tex.—Boyd v. Janclk, Civ.App., 245 
S.W. 770. 

23 C.J. p 752 note 3. 

Title of purchaser of partnership 
property on execution against 
partner see the C.J.S. title Part¬ 
nership S 240, also 47 C.J. p 10*19 
notes 34-40. 

58. Tex.—Broussard Trust v. Per¬ 
ryman, Civ.App., 134 S.W.2d 308, 
error refused. 

50. Tex.—Boyce v. Hornberger, 68 
S.W. 701, 29 Tex.Clv.App. 837. 

23 C.J. p 762 note 4. 
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86. N.J.—^Zubler v. Porter, 120 A. 
194, 98 N.J.Law 444, 27 A.L.R. 822 


eSL Pa.—Sheets v. Wynkoop, 74 Pa. 
198. 

63. Iowa.—Keefe v. Cropper, 1'94 N. 

W. 305, 196 Iowa 1179. 

Okl.—Streeter v. Anderson, *43 P.2d 
63, 172 Okl. 113—Harris v. South¬ 
west Nat. Bank of Dallas, Tex., 
271 P. 683, 133 Okl. 152. 

Tex.—Brinkman v. Tinkler, Civ.App., 
117 S.W.2d 139, error refused. 

23 C.J. p 754 note 45. 

Time when lien attaches see supra 
S 124. 

Time of atfeaetament 

Ariz.—Hagan v. Cosper, 292 P. 1020, 
37 Ariz. 209. 

Mont.—Bowen v. First State Bank, 
221 P. 627, 69 Mont. 228. 

28 C.J. p 764 note 51. 

Time of levy 

U.S.—^Wilkinson v. Qoree, C.C.A.Tex, 


64L Ill.—Hayes v. 
524. 287 III. 274. 


Carey, 122 N.E. Mo.—Frederick v. Missouri Riv¬ 

er, Ft. S. & G. R. Co., 82 Mo. 102. 
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the sale,®* at least where not known to the pur¬ 
chaser.®® No subsequent act of the lessee, or of an 
assignee or mortgagee of the leasehold claiming 
under the lessee, can enlarge or diminish the title 
as it stood at the time the lien attached.®® 

If the purchase is of property on which the judg¬ 
ment was a lien, the purchaser acquires such in¬ 
terest as the debtor had at the date of the judg¬ 
ment on which the execution was issued,®7 or, un¬ 
der other authority, at the date of the docketing 
of the judgment;®® and a deed of the debtor after 
the judgment lien has attached does not give a title 
superior to that of the execution purchaser.®® 
However, where the lien of the judgment has ex¬ 
pired before execution is issued, the purchaser at 
the sale acquires only the interest the debtor has at 
the time of the issuance of the execution.^® 

Title acquired by the debtor after the levy but 
before the sale passes to the purchaser,even 
though the sheriff’s deed by its terms conveys only 
the title at the time of the judgment,^2 but not 
where the title at the time of the levy was equita¬ 
ble and not subject to execution.^3 

Title acquired after sale. It is a general rule 
that title or interests acquired by the debtor after 
the sale do not pass to the purchaser.*^* Thus the 


legal title subsequently acquired by the judgment 
debtor does not inure to the benefit of the purchas¬ 
er of the equitable title at the execution sale.^® 
However, the rule has been laid down in some ju¬ 
risdictions that where a judgment debtor holding, 
under a land office certificate, land which is sold 
under execution against him, thereafter acquires a 
patent for such land, the perfected title will inure 
to the benefit of the execution purchaser and can¬ 
not be set up adversely to him.^® 

§ 289. Time When Title Passes 

Some authoritiea hold that title paetee at the time of 
the execution tale, othere that it doee not pan until de¬ 
livery of the aheriff'e deed after the redemption period, 
and atm othere that It doea not paee until the sale Is con¬ 
firmed by the court; but no title passes until payment 
of the purchase price. Before the delivery of the deed 
the purchaser acquires an equitable estate in the realty 
add. 

In some jurisdictions title is held to pass at the 
time of the execution sale, subject to the right of 
the debtor to defeat such transfer by redemption 
within the statutory period and the effect of 
the sheriff’s subsequent deed is merely to show that 
the title of the purchaser has become absolute.^® 
In other jurisdictions, the legal title to real prop¬ 
erty sold does not pass until delivery of the sher¬ 
iffs deed, see supra § 266, after the expiration of 


18 P.2d 455, reversing, D.C., 15 F. 
2d 399, ajid certiorari denied Goree 
V. Wilkinson, 47 S.Ct. '770, 274 U. 
S. 7-61, 71 L.Bd. 1339. 

23 C.J. p 754 note 45 fb]. 

M. Cal.—Selby v. Allen, 6 P.2d 285, 
119 Cal.App. 257. 

Ky.—Bailey v. Bailey, 151 S.W.2d 
374, 286 Ky. 582. 

Tex.—Bankers' Home Building & 
Loan Ass'n v. Wyatt, Civ.App., 163 
S.W.2d 216, error granted. 

65. Ga.—^Keaton v. Farkas, 70 S.B. 
1110, 136 Ga. 188. 

23 C.J. p 754 note 46. 

66. Pa.—^Lefever v. Armstrong, 15 
Pa.Super. 56'5. 

.*67. Mo.—Owen v. Baker, 14 S.W. 
175, 101 Mo. 407. 20 Am.S.R. 618. 
23 C.J. p 754 note 48. 

68. N.Y—Hetzel v. Barber, 69 N. 
Y. 1, modifying 6 Hun 534—Mc¬ 
Namara V. McNamara, 135 N.Y.S. 
215. 

69. Ark.—Stott.s v. Brookfleld, 18 
S'.W. 179, 65 Ark. 807. 

Ga.—^Keaton v. Farkas, 70 S.B. 1110, 
136 Ga. 188. 

Title under gift divested by sher¬ 
iff’s sale 

Title under parol gift of land was 
divested by sheriff's sale in execu¬ 
tion on Judgment, against donor, ex¬ 
isting at time of gift.—Brew ton v. 
Brewton, 146 S.E. 444, 167 Ga. 633. 


1 76. Mo.—Crittenden v. Leltensdorf- 
er, 35 Mo. 239. 

23 C.J. p 377 note 80. 

71. Pa.—King v. King, 93 A. 20, 247 
Pa. 89. 

Tex.—Willis V. Pounds, 26 S.W. 715, 
6 Tex.Civ.App. 612. 

Where sevezmaos of Joint tenancy 
was aoGompllshsd after lien attached 
but before sale, purchaser took the 
Interest of the debtor as it was after 
severance.—Greiger v. Pye, Minn., 
29'7 N.W. 173. 

72. Pa—King v. King, 98 A. 20, 247 
Pa. 89. 

73. Tenn —^Pratt v. Phillips, 1 Sneed 
543, 60 Am.D. 162. 

74. Mich.—McArthur v. Oliver, 27 
N.W. 689, 60 Mich. 605. 

23 C.J. p 754 note 52. 

75. Cal.—^Kenyon v. Quinn, 41 Cal. 
326. 

Tenn.—Pratt v. Phillips, 1 Sneed 
648, 60 Am.D. 162. 

76l U.S.—Kingman v. Holthaus, C. 

C.Mo., 59 F. 306. 

23 C.J. p 754 note 64. 

77. Arlz.—Colvin v. Weigold, 253 P. 
633, 31 Ariz. 370. 

Cal.—Bateman v. Kellogg, 211 p. 46, 
59 Cal.App. 464. 

Idaho.—Bvans v. Power County, 1 P. 

2d 614, 60 Idaho 690. 

La.—New Orleans Bank & Trust Co.i 

575 


v. City of New Orleans, 147 So. 42, 
176 La. 946. 

Mont.—Brown v. Timmons, 256 P. 

176. 79 MonL 246, '57 A.L.R. 1122. 
Philippine.—U. S. v. Painaga, 27 
Philippine 18. 

"Title pMRsss St OBoe” 

U.S.--Coulter v. Blledon, C.C.A.Ark.. 
104 P.2d 29, 33, certiorari denied 
60 S.Ct. 106, 308 U.S. 683, 84 L.Ed. 
488. 

Bffeot of subssqusut Utlgstlou 

(1) The rights of a purchaser at 
an execution sale which become vest¬ 
ed at the time it is made cannot be 
divested nor impaired by subsequent 
litigation between plaintiff and de¬ 
fendant.—^Johns V. Woodson. 6 Ky. 
Op. 536. 

(2) Bffect of reversal, vacation, or 
modification of Judgment see infra S 
301. 

Cattle at large 

Under statute to that effect, range 
levy and sale of portion of cattle 
herd does not pass title until buyer 
has gathered and selected specific 
animals claimed under certificate of 
sale; but range levy and sale of en¬ 
tire class described in certificate of 
sale passes title on delivery of cer¬ 
tificate. without need of gathering 
and selecting cattle.—Hagan v. Gos¬ 
per, 292 P. 1020, 37 Ariz. 209. 

78. Cal.—Bateman v. Kellogg. 211 
P. 46, 59 Cal.App. 464. 
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the time for redemption.^* Where a statute re¬ 
quires that the sale shall be confirmed by the court, 
title does not vest in the purchaser until after such 
confirmation and the delivery of a deed.*® 

In any event, the highest bidder acquires no title 
to the thing purchased until payment of the pur¬ 
chase price ;*^ and, if the statute authorizes a sale 
to be made only for cash, a conveyance of land to 
the purchaser without payment of the bid in cash 
passes no title.** 

Rights prior to delivery of deed. Even under the 
rule requiring the delivery of the sheriff's deed to 
pass title, the purchaser acquires an equitable es¬ 
tate the moment the real property is sold,** which 
continues until the time for redemption has ex¬ 
pired.** While this interest has been called a 
lien,** it has more frequently been regarded as 
more than a mere lien.** After the expiration of 
the period allowed for redemption, without a re¬ 
demption having been made by any of the persons 
entitled to it, the equitable estate of the purchaser 
becomes absolute and the debtor is merely the hold¬ 
er of the legal title,*7 with authority in the sheriff 
to divest it by executing a deed to the purchaser.** 

After the expiration of the time for redemption, 
but before the execution of a sheriffs deed, the 
purchaser has a title subject to execution against 


him,** an interest which, although assignable, and 
capable of being inherited, is inchoate in char¬ 
acter;*® he has an equitable estate which is not ter¬ 
minated by the expiration of the time during which 
the judgment is a lien.*i- 

§ 290. Rights Passing as Incidents 

RleStt Incidental to the property eold under execu¬ 
tion generally paee to the purchaeer; but varloue par¬ 
ticular rlghte or Intereete have been held not to paee. 

Rights incidental to the property sold under ex¬ 
ecution generally pass to the purchaser,** including 
all easements appurtenant to the land sold, although 
not referred to in the proceedings for sale.** Thus 
the purchaser of cattle is the owner of their in¬ 
crease from the time of the attachment.** 

On the other hand, particular rights or interests 
have been held not to pass as incidental to the 
particular property sold.** Thus it has been held 
that the purchaser of lands or equipment of a debt¬ 
or does not acquire his franchise or license ;** that 
a sale of the property of a corporation under a 
statute authorizing a levy and sale on ‘*any per¬ 
sonal, mixed or real property, franchises and rights 
of such corporation” does not pass title to a claim 
for damages existing in favor of the corporation,*7 
or any chose in action;** that water rights do not 
pass as appurtenances to land sold, unless so intend- 


m U.a— Provident Mut. Life Ins. 
Co. of Philadelphia v. University 
Uvangelical Lutheran Church of 
Seattle, C.C.A.Wash.. 90 F.2d 992. 
Iowa.—Clark v, Strohbeen, 181 N.W. 

430, 190 Iowa 989, 18 A.L.H. 1419. 
Ky.—Messer v. American Eagle Fire 
Ins. Co., 12 S.W.2d 358, 227 Ky. 3 
—R. T. Elswick & Co. v. Scott, 8 
S.W.2d 398. 225 Ky. 309. 

Wash.—Gray v. C. A. Harris & Son, 
93 P.2d 385, 200 Wash. 181. 

23 C.J. p 753 note 31. 

Time for maAing sheriff's deed see 
supra § 270. 

80l Iowa.—^Hendryx v. Evans, 94 N. 

W. 853, 120 Iowa 310. 

28 C.J. p 763 note 42. 

Confirmation of sale see supra 9 226. 

81. Mo.—^Dierks & Sons Lumber Co. 
V. Taylor. 46 S.W.2d 244, 247, 226 
Mo.App. 746, citing Oozpu Jtuis. 
Tex.—Tanner v. Grisham, Com.App., 
295 S.W. 690, reversing, Civ.App., 
289 S.W. 146—Smith v. COok. Civ. 
App., 126 S.W.2d 1049, error dis¬ 
missed, Judgment correct. 

23 C.J. p 768 note 28. 

88. Ind.—Chapman v. Harwood, 6 
Blackf. 82, 44 Am.D. 786. 

88. Utah.—^Loeal Realty Co. v. 

Lindquist, 86 P.2d 770, 96 Utah 
297. 

28 CJ. p 768 note 82. 


8A Utah.—^Local Realty Co. v. 

Lindquist, 85 P.2d 770, 96 Utah 297. 
23 C.J. p 753 note 33. 

85. N.Y.—People ex rel. Hunter v. 
Soery, 200 N.T.S. 631, 206 App.Dlv. 
19. 

86. Utah.—Local Realty Co. v. 

Lindquist, 85 P.2d 770, 96 Utah 

297. 

23 C.J. p 763 note 34. 

87. Utah.—Local Realty Co. v. 

Lindquist, supra. 

23 C.J. p 763 note 35. 

88. Cal.—Page ▼. Rogers, 31 Cal. 

298. 

28 C.J. p 753 note 86. 

89. Or.—Pogue v. Simon, 81 P. 666, 
47 Or. 6. 114 Am.S.R. 908, 8 Ann. 
Cas. 474. 

9a Mich.—Pike v. Halpin, 164 N.W. 
148, 188 Mich. 447. 

91. Ind.—Hubble v. Berry, 108 N.E. 
828, 180 Ind. 613. 

sa Pa.—McArthur y. Sherwood, 86 
A 812, 177 Pa. 618. 

28 C.J. p 762 note 7. 

Covenants running with land see 
Covenants I 88. 

Right to attack previous fraudulent 
conveyance of property see the C. 
J.S. title Fraudulent Conveyances 
I 291, also 27 C.J. p 692 notes 82, 
88 . 


Bight to attack voidable tax deed 

Kan,—Clark v. Tandy, 167 P. 1039, 
101 Kan. 828. 

93. Ky.—Damron v. Damron, 84 S. 
W. 747, 119 Ky. 806, 27 Ky.L. 272. 

23 C.J. p 752 note 8. 

94. Ariz.—Hagan v. Cosper, 292 P. 
1020, 37 Ariz. 209. 

96. Stock 

Collateral agreements made be¬ 
tween the owner of stock sold and 
the company issuing it do not pass 
as incidents of the execution sale.— 
Pittsburg & C. R. Co. v. Allegheny 
County, 63 Pa. 126. 

A sale of eattle passes no interest 
in a pasturage contract.—^Abadie v. 
Lobero, 86 Cal. 390. 

9a Tex.—Palestine v. Barnes, 60 
Tex. 688. 

Venyboat 

Wash.—^Anderson v. Glenn, 191 P. 
793, 112 Wash. 31. 

97. U.S.—International Coal Min. 
Co. V. Pennsylvania R. Co., C.C. 
Pa., 152 F. 661. 

9a U.S.—^International Coal Min. 

Co. V. Pennsylvania R. Co., supra. 
Pa.—^International Coal Min. Co. v. 
Pennsylvania R. Co., 16 Pa.Dist. 
629. 
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ed by the judgement debtor and that money paid 
in proceedings by which part of the property was 
condemned does not belong to the purchaser as 
against a mortgagee, where the mortgagor who was 
the execution debtor had no right thereto as against 
the mortgagee.! 

Mortgages or mortgaged property. The purchas¬ 
er of a note and mortgage has the election to sur¬ 
render the mortgage or to enforce it.2 It has been 
held that on a sale of mortgaged property the pur¬ 
chaser does not acquire the mortgage notes® or the 
mortgagor’s equitable right to insist on other land 
covered by the mortgage being sold first nor does 
a purchaser of a mortgagor’s equity of redemption 
acquire any interest in a money deposit made to 
secure the mortgages against prior liens and to be 
applied only after the exhaustion of the mortgaged 
property, where the deposit was assigned to a third 
person prior to the judgment and execution sale.® 
A sale of all the right and interest of a mortgagor 
of chattels, under a chattel mortgage which had 
not been filed as required by statute, is not a sale 
subject to the mortgage, and the purchaser ac¬ 
quires not only the interest of the mortgagor, but 
also the right of the execution creditor to treat the 
mortgage as void.® 

Patented or copyrighted matter. The sale under 
execution against a patentee of a patented machine, 
made by the patentee for his own use, by implica¬ 
tion invests the purchaser with a license to use that 
particular machine even though the patentee does 
not manufacture for sale.^ However, the purchas¬ 
er of the plates of a copyrighted book acquires no 


right to use such plates to reproduce copies' of such 
book.® 

The purchaser of land leased to a tenant acquires 
all the rights of the debtor with respect to such 
lease.® It has been held that a purchaser has the 
right to affirm or disaffirm a lease of the property,!® 
but that, where the tenant has notice of the sale, 
no notice of an intention to affirm the lease is nec¬ 
essary.!! 

V 

§ 291. Liens or Incumbrances on Property 

a. In general 

b. Particular liens 

a. In Gieneral 

Subject to certain exceptione, a purchaser at execu¬ 
tion aale of property on which there ie a prior lien takes 
the property eubject to auch lien; and the removal of 
liana or encumbrancea from the property inurea to hia 
benefit. The purchaaer may, in a proper caae, be ea- 
topped to attack the validity of a prior lien; and the 
lienor may, aimliarly, be eatopped to aaaert hla lien. 

In most jurisdictions prior liens are not affected 
by the execution sale of the property, and the pur¬ 
chaser takes the property subject to such licns,^® 
except in so far as the rule may be affected by his 
being a bona fide purchaser, see infra §§ 293-297. 
However, in a few jurisdictions it has been held 
that the execution purchaser takes free from prior 
liens that existing liens arc not affected by a 
foreclosure sale under special execution unless the 
lien holders arc made parties to the proceeding;!^ 
and, under statute to that effect, that the purchaser 
acquires not title to encumbered property, but mere¬ 
ly a lien thereon to the amount of the purchase 
price,!® which lien is junior to the prior encum- 


99. Colo.—Cooper v. Shannon, 85 P. 

175, 36 Colo. 98. 118 Am.S.R. 96. 

23 C.J. p 762 note 19. 

1. Wash.—Commercial Nat. Bank v. 

Johnson. 48 P. 267, 16 Wash. 636. 

8. Iowa.—Buter v. Slattery, 237 N. 
W. 232, 212 Iowa 677. 

3. Ill.—King V. Cushman, 41 Ill. 31, 
89 Am.D. 366. 

4. N.Y.—McNamara v. McNamara, 
135 N.T.S. 216. 

0. Ala.—Moses v. Philadelphia 
Mortg. & Trust Co., 32 So. 612. 131 
Ala. 664. 

6. N.Y.—Porter v. Parmley, 14 Abb. 
Pr..N.B., 16. 

7. U.S.—Wilder v. Kent. C.C.Pa., 16 
P. 217. 

28 C.J. p 833 note 8. 
a U.S.—Stevens v. Gladdinff, R.I., 
17 How. 447, 15 L.Bd. 166. 

13 C.J. p 1100 notp 93. 
a Iowa.—Clark v. Strohbeen, 181 N. 
W. 480, 100 Iowa 989, 13 A.Li.R. 
1419. 

S3CJ.S.-^7 


10. Pa.—Farmers' & Mechanics’ 
Bank v. Ege, 9 Watts 436, 36 Am. 
D. 130—Market Co. v. Lutz. 4 
Phila, 832. 

11. Pa.—Israel v. Clouerh. 6 Pa.Dist. 
325. 

la Cal.—Penziner v. West Ameri¬ 
can Finance Co.. 74 P.2d^ 252, 10 
Cal. 2d 160—^Withingrton v. Shay, 
App., 117 P.2d 415, hearing; denied. 
Sup., 119 P.2d 1—Hichman v. Bank 
of Perris, 282 P. 801. 102 Cal.App. 
71—Bateman v. Kelloggr, 211 P. 
46, 69 Cal.App. 464. 

Mo.—Hunter v. Hunter, 39 S.W.2d 
369, 327 Mo. 817. 

Neb.—Barry v. Horton, 238 N.W. 763, 
122 Neb. 20. 

Tex.—Beil v. Lebo, Civ.App., 74 S. 
W.2d 187. 

23 C.J. p 763 note 4, p 767 note 69. 
aisn for dalingn—Lt taxos 
Fla.—Ziegler v. Baker, 142 So. 241, 
104 Fla. 499. 

Ga.—Brown v. Roach, 120 S.E. 813, 
81 Ga.App. 476—La Grange Gro- 
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eery Co. v. City of La Grange, 119 

S.B. 536, 31 Ga.App. 97. 

Iowa.—Rich v. Allen, 286 N.W. 434, 
226 Iowa 1304. 

13. Del.—Reading v. State. 1 Del. 
190. 

23 C.J. p 767 notes 62-63. 

14. Iowa.—^Paulsen v. Jensen. 228 
N.W. 367. 209 Iowa 453. 

15. Ky.—Commodari v. Hart-Com- 
modari Const. Co., 91 S.W.2d 8. 262 
Ky. 774—Hall v. Commonwealth. 
60 S.W.2d 625, 249 Ky. 290—Haz¬ 
ard Lumber & Supply Co. v. Horn, 
16 S.W.2d 492, 288 Ky. 664—Sulli¬ 
van Machinery Co. v. Leckievllle 
Land Co., 14 S.W.2d 761, 228 Ky. 
216—Marcum v. Thompson, 2 S.W. 
2d 392. 222 Ky. 702—^Deaver-Ken- 
nedy Co. v. Cooper, 224 S.W. 1068, 
189 Ky. 366. 

Moot of deed 

Under this rule, the purchaaer la 
not entitled to a deed, but the givlngr 
of a deed will not render the aale 
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'brances.^^ Under statute to that effect, an execu¬ 
tion sale of personal property of a perishable na¬ 
ture divests prior liens thereon.^*^ A purchaser 
having a prior lien has been allowed to retain the 
amount of his bid up to the amount of his lien.^^ 

In Pennsylvania it is generally held that liens on 
realty sold under execution are divested or dis¬ 
charged by the sale, even though they are prior 
and superior to the lien being enforced by the 
sale;i® under this rule, the prior lienor is entitled 
to satisfaction from the proceeds of the sale, and 
the purchaser takes title free therefrom .20 The 
rule does not apply, however, where the sale is ex¬ 
pressly made subject to the lien, or it is agreed or 
clearly understood between the parties that the sale 
shall be subject to liens where the existing lien 
is one specifically made by law an exception to the 
rule;22 where the property subject to the lien is 
sold on execution after it has been fraudulently 
conveyed by the debtor where the lien is incap¬ 
able of being made definite and certain or where 
the lien is expressly created to run with the land.^^ 
So, also, where the title of an heir or devisee is 
sold on execution before the sale to pay the dece¬ 
dent's debts, the lien of the ancestor's debts is not 
divested and an execution sale will not divest a 
lien or charge on land where, in order to effectuate 
the trust created by the charge, it will be necessa¬ 


sa c. 

ry for the court to reinvest the fund arising from 
the execution sale, thus substituting a plan other 
than that contemplated by the person creating the 
charge.27 Arrears of ground rent are not dis¬ 
charged, because they constitute an estate in the 
land and not a mere lien,^^ and for the same rea¬ 
son a widow's right of dower is not divested.^® 
Similarly, dues of the commonwealth depend not on 
a lien, but a paramount title, which no sheriff’s sale 
can affect.5® 

Junior liens, A purchaser of property at an ex¬ 
ecution sale does not take subject to liens junior 
to the one under which the execution sale was 
made,^^ except, it has been held, in the case of a 
tax lien.32 

Effect of removal of liens. The removal of en¬ 
cumbrances or liens from the property sold by pay¬ 
ment or the expiration thereof inures to the benefit 
of the purchaser at the execution sale, and to that 
extent confirms his title to the property.^® 

Estoppel to contest or set up lien. In the ab¬ 
sence of facts constituting an estoppel, the execu¬ 
tion purchaser may contest the validity of prior 
liens or encumbrances,®^ as where the sale is of all 
the right, title, and interest of defendant in ex¬ 
ecution.®®* However, the purchaser may be estop¬ 
ped to attack the validity of the lien where the sale 


void.—^Hazard Lumber & Supply Co. 
V. Horn, 16 S.W.2d 492. 228 Ky. 564. 
SaauizauaBt of l>oBd 

The purchaser of encumbered per¬ 
sonal property is required to execute 
a bond that he will not remove the 
property from the county and will 
preserve it to answer the encum¬ 
brance.—Durret v. Bouche, 6 Ky.Op. 
667. 

16. Ky.—West v. Criscillis, 46 B.W. 
2d 1082. 242 Ky. 549—Blankenship 
V. Bartleston & Co., 6 Ky.Op. 168. 

17. Ga.—Chambers v. Planters’ 

Bank. 131 S.E. 280, 161 Ga. 636, 
answer to certified questions con¬ 
formed to 132 S.E. 233, 35 Ga.App. 
13. 

23 C.J. p 767 note 61. 

18. La.—Mllliken & Farwell v. Taft 
Mercantile Co., 7 La.App. 150. 

16 . Pa.—Silverman v. Keal, 7 A. 2d 
67, 135 Pa.Super. 668—White v. 
Bhrens, 14 Pa.Dist. & Co. 161, 22 
Berks Co.L.J. 269. 

23 C.J. P 767 note 64. 

Tluo of dlvsstaisnt 
Liens are divested on completion 
of the sale and as of the date of sale, 
that is, the date on which property 
is knocked down to a bidding pur¬ 
chaser, who completes his bid, and 
not the date when sheriff’s deed is 
acknowledged; and liens against 


I purchaser attach as of such date.— 
I Keystone State Building & Loan 
Ass'n V. Sabo, 14 A.2d 831, 140 Pa. 
Super. 699. 

1 90. Pa.—Beekman's Appeal, 38 Pa. 
386. 

23 C.J. p 767 note 66. 

91. Pa.—Silverman v. Keal, 7 A. 2d 
67, 136 Pa.Super. 668. 

23 C.J. p 768 note 67. 

99. Pa.—Silverman v. Keal, supra. 

Whether tax liens are divested by 
sale depends on the wording of the 
governing statutes.—Duffy v. Phila¬ 
delphia, 42 Pa. 192—23 C.J. p 768 
note 76. 

93. Pa.—Silverman v. Keal, 7 A. 2d 
67, 136 Pa.Super. 668. 

23 C.J. p 768 note 71. 

94. Pa.—In re McKenzey, 3 Pa. 156. 
23 C.J. p 768 note 66. 

95. Pa.—Celia’s Bst., 17 Pa.Super. 
428. 

23 C.J. p 768 note 68. 

96. Pa.—Smith v. Seaton, 11 A. 661, 
117 Pa. 382, 2 Am.S.R. 668, fol¬ 
lowed in Homer v. Hasbrouck, 41 
Pa. 169. 

23 C.J. p 768 note 70. 

97. Pa.—Wertz’s App., 66 Pa. 306. 
23 C.J. p 768 note 69. 

98. Pa.—^Devine’s App., 30 Pa, 348. 
23 C.J. p 768 note 72. 
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99. Pa.—Fisher v. Kean, 1 Watts 
259. 

23 C.J. p 768 note 73. 

30. Pa.—Connelly v. Withers, 9 
Lanc.Bar 117. 

31. Wls.—C. Hennecke Co. v. Co¬ 
lumbia Lodge, No. 11, K. P., 287 
N.W. 742, 233 Wls. 24. 

23 C.J. p 767 note 68. 

Priorities between executions and 
other liens see supra 9 128. 

38. Wls.—C. Hennecke Co. v. Co¬ 
lumbia Lodge, No. 11, K. P., su¬ 
pra. 

33. Ga.—Glover v. Patton, 30 S.E. 
414, 104 Ga. 17. 

23 C.J. p 770 note 8. 

34. N.Y.—^Wagner v. Jones, 7 Daly 
376, affirmed 77 N.Y. 690. 

23 C.J. p 770 note 12. 

Baforosmsat of invalid lien 
The rights of a purchaser at an 
execution sale were not affected by 
the seizure and sale of the property 
to enforce an alleged laborer’s lien 
if there was no valid lien.—Ruddell 
V. Reves, 226 S.W. 316, 146 Ark. 259. 

35. Mo.—^Huffman v. Nixon, 53 S.W. 
1078, 152 Mo. 808, 76 Am.S.R. 464. 

23 C.J. p 770 note 13. 
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is made expressly subject to a subsisting lien, or 
where the purchaser has notice, and recognizes 
the existence, of such lien,38 although there is also 
authority to the contrary.37 The execution pur¬ 
chaser may be estopped to deny the validity of a 
lien or an encumbrance where the amount thereof 
was deducted for purposes of appraisal and the 
purchase was for less than two thirds of the ap¬ 
praised value of the property.®® Where there arc 
two or more encumbrances on the property, the 
purchaser may be estopped as to one but entitled to 
contest the others.®® 

The holder of a lien may be estopped by his con¬ 
duct and declarations to set up his lien against the 
execution purchaser.^® 

b. Particular Lieiur 

Execution purchaiert of property, encumbered by 
Judgment or execution lieni, mortgages, piedges, and 
vendor's liens, have frequently been held to take the 
property subject to such encumbrances; but in various 
situations a different ruie has been foilowed, or a different 
result reached. 

In a number of jurisdictions the effect of an ex¬ 
ecution sale under a junior judgment is to pass the 
debtor’s estate in the property encumbered with 
the lien of an older judgment and it is even 
held that where both the elder and younger judg¬ 
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ments are owned by the same person, he may sell 
under the junior lien, without disturbing the lien 
of the senior judgment or prejudicing his right to 
enforce it, provided there is no deceit or unfairness 
toward the purchaser.^® However, in some ju¬ 
risdictions, liens of judgments or executions on 
property sold under execution are divested there¬ 
by, even though they are prior and superior to the 
lien being enforced, by the sale,^® or, in the absence 
of fraud, even though the prior judgment was ob¬ 
tained against a former owner and the execution is 
against a subsequent owner,and the lien is trans¬ 
ferred from the property to the proceeds of the 
sale in the hands of the sheriff.^® An exception to 
the latter rule exists where the property is sold 
expressly subject to the prior judgment^® or execu¬ 
tion^ ^ lien. Where statutes require that executions 
issue on judgments within a designated period after 
their rendition, a sale on execution on a junior 
judgment, after the failure to issue execution on 
the senior judgment within the statutory period, 
will pass the property free of the lien of the senior 
judgment.^® 

A sale under a senior judgment cancels the lien 
of a junior judgment, which is thereafter trans¬ 
ferred to the surplus proceeds of the sale;^® but 


36. Vt.—People’s Trust Co. of St. 
Albans v. Finn, 181 A. 102, 107 Vt. 
433. 

23 C.J. p 770 note 16. 

Mmom for ml* 

(1) The purchaser In such circum¬ 
stances acquires the property at a 
lower price than he would other¬ 
wise have to pay, since the mortKaiiree 
Is not required to bid to protect his 
Interests. 

N.J.—P. R. Patch Mfff. Co. v. Wil¬ 
liam A. Oahag:an Co., 114 A. 321, 
93 N.J.Eq. 73, affirmed 116 A. 926, 
93 N.J.Eq. 223. 

Vt.—People’s Trust Co. of St. Al¬ 
bans V. Finn. 176 A. 4, 106 Vt. 346. 

(2) Moreover, terms of sale, al- 
thouKh not creatlngr direct liability 
to pay mortgage debt, create condi¬ 
tion which purchaser Is required to 
perform to perfect title to property. 
—People’s Trust Co. of St. Albans v. 
Finn, supra. 

Pnrohass subjMt to two moxtgmffMi 

Purchaser on execution sale which 
bought subject to two mortgages and 
thereafter paid off prior mortgage 
and took assignment thereof was 
estopped to deny validity of second 
mortgage, since it would not be per¬ 
mitted to acquire property at price 
lower than it bid at sale.—People’s 
Trust Co. of St. Albans v. Finn, su¬ 
pra. 

37. Mo.—^Huffman v. Nixon, 63 S.W. < 


1078, 152 Mo. 303, 76 Am.S.R. 454. 
23 C.J. p 770 note 16. 

38. Neb.—Equitable Trust Co. v. 

Omaha. 95 N.W. 660, 69 Neb. 342. 

23 C.J. p 770 note 17. 

36. Mass.—Stebbins v. Miller, 12 
Allen 591. 

23 C.J. p 770 note 18. 

40. S.C.—Moore v. Trlmmier, 11 S. 
E. 548, 32 S.C. 511, rehearing de¬ 
nied 11 S.E. 552, first case, 32 S. 
C. 611. 

23 C.J. p 770 note 10. 

Claiming psocseds 
Where intervener who claimed part 
of seised property under prior at¬ 
tachment consented to sale under 
later attachment by claiming pro¬ 
ceeds thereof, property did not pass 
to purchaser burdened with privilege 
of prior attachment—Caldwell v. 
Laurel Grove Co., 153 So. 17, 179 La. 
63. 

Tacts preventing estoppel 

The lienholder la not estopped if 
he was not present at the sale and 
had no reason to believe that the 
execution purchaser did not know of 
the claim.—Brotherton v. Anderson, 
66 S.W. 682, 27 Tex.Clv.App. 687. 

41. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 46 P.2d 442, 
7 Cal.App.2d 62. 

Mo.—Hunter v. Hunter, 39 S.W.2d 
369, 327 Mo. 817. 

23 C.J. p 769 note 3 


48. Iowa.—Matlcss v. Sundin, 62 N. 

W. 662, 94 Iowa 111. 

N.Y,—Shotwell v. Murray, 1 Johns. 
Ch. 512. 

43. Pa.—Silverman v. Keal, 7 A.2d 
57, 135 Pa.Super. 568. 

S.D.—Security Nat. Bank of Sioux 
Fails V. Lowrie, 238 N.W. 304, 59 
S.D. 102. 

23 C.J. p 505 note 25. p 769 no£e 99. 
Divestment only as to interest sold 
Under this rule, the Hen of the 
senior Judgment is divested only as 
to the Interest or estate In the prop¬ 
erty which is sold.—Tarver v. Elli¬ 
son, 57 Ga. 54. 

44. Pa.—Silverman v. Keal, 7 A. 2d 
57, 135 Pa.Super. 568. 

45. S.C.—Mathews v. Nance, 27 S. 
E. 408, 49 S.C. 389. 

23 C.J. p 769 note 99. 

46. Pa.—Tospon v. Sipe, 11 A. 873, 
116 Pa. 688—Commonwealth v. Al¬ 
exander. 14 Serg. & R. 257. 

47. Ala.—^Harrison v. Marshall, 6 
Port. 66. 

4& Ill.—Dobbins v. Peoria First 
Nat. Bank, 112 Ill. 553. 

23 C.J. p 770 note 7. 

48. Cal.—Mitchell v. Alpha Hard¬ 
ware & Supply Co., 45 P.2d 442, 7 
Cal.App.2d 62. 

Iowa.—Wood V. Rankin, 93 N.W. 387. 
119 Iowa 448. 

I Pa.—Commonwealth, on Suggestion 
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if there be no surplus, the Junior judgment credi¬ 
tor must save his debt by redeeming from the sale.^^ 

The effect of a sale under both senior and junior 
judgments is to vest the title in the purchaser and 
transfer the liens in the same order of priority to 
the proceeds of the sale.*>i 

Mortgages. In most jurisdictions a purchaser of 
mortgaged property at an execution sale under 
judgment against the mortgagor takes the property 
subject to the paramount lien of the mortgage,®^ 
although it has also been held that the lien of the 
mortgage is divested and attaches only to the pro¬ 
ceeds of the execution sale.^s However, where the 
execution is based on the mortgage debt, the pur¬ 
chaser takes free from the mortgage lien and all 
subsequent liens and assignments.^^ In Pennsyl¬ 


vania, under an early statute, the lien of a prior 
mortgage was divested,^^ but the rule has been 
changed by a statute which is applicable where there 
are no liens prior to the mortgage,6<> although not 
where there are.®^ 

Where the majority rule prevails, the execution 
purchaser stands in the same position as the mort- 
gagor.BS He has no equities as against the mort¬ 
gage,and cannot defend against it on a ground 
which was not open to the mortgagor.®® A pay¬ 
ment and satisfaction of the mortgage inures to his 
benefit,®! conferring on him full title®* with pro¬ 
tection against intermediate purchasers with no¬ 
tice.®* It requires the consent of the mortgagor, 
mortgagee, and the execution creditor to sell the 
entire interest in the property free from the lien 
of the mortgage ;®4 but after an execution sale of 


of Meconkey v. Rogers. 4 Pa.Ii.J. 
R. 262. Brightly N.P. 460. 

W.Va.—Davis v. Landcraft. 10 W.Va. 
718. 

BOi Iowa.—First Nat. Bank of New¬ 
ton V. Campbell. 98 N.W. 470. 123 
Iowa 37—^Wood v. Rankin. 93 N.W. 
387, 119 Iowa 448. 

6X.< N.C.—<^annon v. Parker, 81 N. 
C. 320. 

23 C.J. p 769 note 6. 

52. Cal.—Isaacs v. Jones, 54 P.2d 
1123, 12 Cal.App.2d 98—Bateman v. 
Kellogg. 211 P. 46. 69 Cal.App. 
464—Givens v. German Savings & 
Loan Soc., 86 P. 993. 3 Cal.App. 
xiii—Toud V. German Savings & 
Loan Soc., 86 P. 991, 3 Cal.App. 
706. 

Oa.—Glover v. Patton. 30 S.E. 414, 
104 Ga. 17—Coweta Fertiliser Co. 
v. M. C. Kiser Co.. 126 S.E. 793, 
33 Ga.App. 278. 

Ind.—Julian v. Beal, 26 Ind. 220. 89 
Am.D. 460. 

Md.—Godfrey v. Johnson, 139 A. 283, 
168 Md. 682—Griffin v. Wilmer, 111 
A. 114, 136 Md. 623. 

Mo.—^Hunter v. Hunter, 39 S.W.2d 
369, 327 Mo. 817. 

Mont.—^Hillsdale College v. Thomp¬ 
son. 44 P.2d 763. 99 Mont. 400. 
N.C.—Miller v. Little. 194 S.E. 92, 
212 N.C. 612. 

Or.—^Niedermeyer, Inc., v. Fehl, 67 
P.2d 1086. 

28 C.J. p 768 note 82—41 C.J. p 621 
note 53. 

Ohattel mortgage 

N.Y.—^Meisel Tire Co. v. Fishman. 

296 N.Y.S. 882. 163 Mlsc. 883. 
Ohio.—City Loan & Savings Co. v. 
Sheban, 29 N.E.2d 171, 66 Ohio App. 
7. 

Creditor m puoluuMr 

Position of Judgment creditor with 
respect to Judgment debtor's mort¬ 
gaged property became that of a 
purobaaer on credltor’B purchaalng 


property at execution sale.—Hills¬ 
dale College V. Thompson, 44 P.2d 753, 
99 Mont. 400. 

Mortgage suhseouent to first levy 

Where mortgage was given after 
levy of execution, but another ex¬ 
ecution was subsequently issued in 
chancery suit In aid of original ex¬ 
ecution, second execution was held 
abandonment of first one, and pur¬ 
chaser at execution sale took sub¬ 
ject to mortgage.—Pratt v. Mapes, 
259 NW. 142, 270 Mich, 601. 
Oorporat# mortgage as affootlng 
stookholdsr 

A purchaser at execution sale of 
property, the record title of which 
was in corporation but which be¬ 
longed after dissolution of corpora¬ 
tion to Judgment debtor owning stock 
of corporation, became owner of prop¬ 
erty subject to mortgage executed 
by corporation.—Peurlfoy v. Wle- 
busch, 117 S.W.2d 773, 132 Tex. 36, 
reversing Thomason v. Wlebusch, Civ. 
App., 89 S.W.2d 452. 

Statement as to balaaee dne 

Mortgagee’s statement of amount 
of balance due on chattel mortgage 
to purchaser of mortgaged personalty 
at execution sale was held not false 
where mortgagor owed amount stat¬ 
ed which, as between parties, was 
covered by mortgage, and was en¬ 
titled to construction that it was 
made for an honest purpose and not 
to mislead purchaser, in absence of 
allegation that it was intended to 
mislead purchaser, since fraud will 
not be presumed.—^People’s Trust Co. 
of St. Albans v. Finn, 181 A. 102, 
107 Vt. 433. 

Bight of puiohasor to rodoem is re¬ 
stricted to those properties to which 
he acquired legal title.—Houston v. 
Shear, Tex.Clv.App., 210 S.W. 976, 
error granted. 

58. Del.—Isaacs v. Messlck, 40 A. 

1109, 16 Del. 269. 
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R.I.—^Zimmerman v. Andrews, 163 A- 
307, 51 R.I. 204. 

54. Pa.—Moore v. Schell, 99 Pa.Su¬ 
per. 81. 

23 C.J. p 769 note 98. 

55. Pa.—Silverman v. Keal, 7 A. 2d 
67, 135 Pa.Super. 568. 

23 C.J. p 769 note 84. 

55. U.S.—Pebeiger’s Lessee v. Craig¬ 
head. 4 Dali. 161, 1 L.Ed. 778. 

Pa.—Silverman v. Keal, 7 A.2d 57, 
135 Pa.Super. 668—Petition of Case, 
27 Pa.Dist. & Co. 391—White v. 
Ehrens, 14 Pa.Dlst. & Co. 151, 22 
Berks Co.,L.J. 269. 

23 C.J. p 769 note 85. 

Prior estates and charges, although 
“liens” in a general and popular 
sense, are not prior liens within such 
statute.—Helfrich v. Weaver, 61 Pa. 
386—23 C.J. p 769 note 86. 

67. Pa.—Fisher v. Connard, 100 Po. 
63, 11 Wkly.N.C. 619, 39 Leg.Int. 
328, 14 Lanc.Bar 201. 

58. N.Y.—Hamill v. Gillespie. 48 N. 
Y. 656. 

Pa.—Steele v. Walter, 63 A. 1097, 204 
Pa. 257. 

59. Mich.—You mans v. Lox, 22 N.W. 
282, 66 Mich. 197. 

ea U.S.—Wright V. Phipps, C.C.N.Y., 
90 F. 656, affirmed 98 F. 1007, 38 
C.C.A. 702. 

61. Ga.—Glover v. Patton, 30 S.K 
414, 104 Ga. 17. 

68. Miss.—House v. Fultz, 21 Miss. 
89. 

63. S.C.—Seymour v. Preston, 17 S.C. 
Eq. 481. 

64. Ga.—Miller v. Pitts. 46 S.E. 67, 
117 Ga. 794—De Vaughn v. Byrom. 
86 S.E. 267, 110 Ga. 904. 

prssumptloii of ooasefit 
In sale under Judgment inferior to 
mortgage, consent of mortgagor, 
mortgagee, and plaintiff in fieri facias 
to sale of entire interest in property 
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mortgaged land, the mortgagor cannot, by joining 
in a consent with the mortgagee, cause the entire 
estate in the land to be sold and conveyed under an¬ 
other judgment against him in favor of the mort¬ 
gagee.®® 

A sale under an execution senior to a mortgage 
will of course divest the lien of the mortgage,®® 
although the mortgagee will have a right in equity 
to have the liens marshaled so that the execution 
may be satisfied out of personalty.®^ 

Under some statutes, the execution purchaser of 
mortgaged chattels acquires no title as against the 
mortgagee without paying the amount due or per¬ 
forming the condition of the mortgage.®® The offi 
cer must hold the property after the execution sale 
thereof until the terms of the mortgage have been 
complied with by the purchaser;®® but the purchas¬ 
er has a lien on the chattels for the excess remain 
ing after satisfaction of the mortgage.'^® 

Pledges, A purchaser at an execution sale takes 
the property subject to the prior lien of a plcdge.^^ 


Vendor^s lien. A purchaser under an execution 
sale of land encumbered with a vendor's lien ac¬ 
quires the title of the execution defendant subject 
to such lien,72 except as the rule may be affected by 
his being a bona fide purchaser, sec §§ 293-297 in¬ 
fra, and at least where the judgment creditor is one 
other than the vendor,73 for where the vendor is 
the judgment creditor and the judgment is for the 
balance of the purchase money, the title of the ven¬ 
dor as well as that of the purchaser passes.74 

Under statute to that effect a sheriffs sale of 
property encumbered by vendor's lien does not pass 
title, but merely creates a lien in the purchaser.7® 

§ 292. Equities against Debtor 

The general rule la that an execution purchaaer takea 
aubject to righta and equitiea outatanding againat the 
execution debtor, except aa the rule may be affected by 
the purchaaer*a being a bona fide purchaaer. 

The purchaser at an execution sale takes subject 
to outstanding rights and equities against the execu¬ 
tion debtor,7® at least those which are superior to 


will bo presumed, where entire In¬ 
terest was levied on, sold, and con¬ 
veyed, mort^ai^or was insolvent, and 
mortgragree, In obtaining; his Judgment 
under which property was sold, had 
set up and established a preferred 
lien on property mortgra^ed.—Coweta 
Fertilizer Co. v. J. C. Kiser Co., 126 
S.E. 793, 33 aa.App. 278. 

65. Ga.—Hitch v. Bailey, 42 S.E. 
262, 115 Oa. 891. 

66. Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Hill, 71 
P.2d 258, 9 Cal.2d 496. 

Kan.—Jonas v. Jones, 109 P.2d 211, 
153 Kan. 108. 

Ky.—Greer v. Howard, 4 Ky.Li. 360, 11 
Ky.Op. 766. 

67. S.C.—Gadberry v. McClure, 23 S. 
C.Eq. 176. 

68. Mich.—Worthington v. Hanna, 
23 Mich. 530. 

69. Ind.—Collins v. State, 30 N.E. 
12, 3 Ind.App. 642. 60 Am.S.R. 298. 

TO. Ind.—McFadden v. Ross, 41 N.E. 
607, 14 lnd.App. 312. 

71. Mo.—McClintock v. Kansas City 
Cent. Bank, 24 S.W. 1062, 120 Mo. 
127. 

Plodgs of bank stock 

Under Florida law possession of 
national bank stock certificate by 
pledgee of the stock protects pledgee 
in case of sale by sheriff on execu¬ 
tion against pledgor, although pledge 
is not entered on bank's books, and 
the sale, if valid, passes title of 
pledgor subject to the pledge.— 
Brlghtwell v. First Nat. Bank, C.C. 
A-Fla., 109 F.2d 271. 

Plsdgss without valid llsn 
The fact that the pledgee of prop¬ 


erty who has no valid lien thereon 
gives notice of his claim to prospec¬ 
tive purchasers and to the pledgor’s 
judgment creditor prior to the ex¬ 
ecution sale, but after the property 
has been levied on, does not render 
the execution creditor liable for his 
claim where he purchases the car at 
the sale.—Ewing v. Meehan, 41 Pa. 
Dist. & Co.’ 689. 

72. Mo.—Hunter v. Hunter, 39 S.W. 
2d 359, 327 Mo. 817. 

Tex.—Bidwell v. Taylor, Civ.App., 
224 SW. 941. 

23 C.J. p 768 note 76—66 C.J. p 1248 
notes 93-96, p 1249 note 97. 

Implied liens 

(1) Where vendor’s implied liens 
are recognized, a purchaser takes 
subject to such lien.—Llssa v. Posey, 
1 So. 500, 64 Miss. 352—66 C.J. p 
1248 note 96. 

(2) Where Such liens are not rec¬ 
ognized, the purchaser does not take 
subject to a vendor’s Implied lien. 
—Harper v. Williams, 21 N.C. 379 
—Johnson v. Cawthorn, 21 N.C. 32, 27 
Am.D. 260. 

(3) Extent of recognition of im¬ 
plied lien see the C.J.S. title Vendor 
and Purchaser S 377, also 66 C.J. p 
1212 note 80-p 1216 note 89. 

73. Pa,—Canon v. Campbell, 84 Pa. 
809. 

23 C.J. p 768 note 79. 

74. Ky.—Marcum v. Thompson. 2 S. 
W.2d 392, 222 Ky. 702. 

Pa.—^McCay v. Forwood, 15 Phila. 
137. 

75. Ky.—Sullivan Machinery Co. v. 
Leckievllle LAnd Co., 14 S.W.2d 
761. 228 Ky. 216. 
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Bzsontioa for vendor 

This statute has been held inap¬ 
plicable where sale was held to sat¬ 
isfy vendor’s lion.—Marcum v. 
Thompson, 2 S.W.2d 392, 222 Ky. 702. 

76. Cal.—Richman v. Bank of Perris, 
282 P. 801, 102 Cal.App. 71. 

Idaho.—Rexburg Lumber Co. v. Pur- 
ringlon, 113 P.2d 611. 

Iowa.—Frum v. Kueny, 207 N.W. 372, 
201 Iowa .327—Keefe v. Cropper, 
194 N.W. 30.5, 196 Iowa 1179. 

Mont.—Stauffacher v. Great Falls 
Public Service Co., 43 I».2d 647, 99 
Mont. 324—Short v. Karnop, 276 
P. 278, 84 Mont. 276—MacGinniss 
Realty Co. v. Hinderager, 206 P. 
436, 63 Mont. 172. 

Tex—Gillette v. Davis, Civ.App., 16 
S.W.2d 1086. 

23 C.J. p 770 note 20. 

Bights of real owner 

Where Judgment debtor did not 
own land sold under execution but 
had in good faith conveyed it to his 
daughter, to whom it had in fact at 
all times belonged, purchasers at ex¬ 
ecution sale took subject to rights 
of daughter, notwithstanding record 
title was in judgment debtor when 
Judgment was recovered.—Cain v. 
Lane. 263 S.W. 399, 165 Ark. 205. 
Bights of iSBseo 

The lien of a judgment recovered 
against a lessor subsequent to the 
giving of a lease by him was inferior 
to the leasehold interest of the lea¬ 
see, and the purchaser at a sale un¬ 
der a fieri facias thereon would take 
the property subject to the lease.-— 
Western Union Telegraph Co. v. 
Brown & Randolph Co.* 114 8.B. 36« 
164 Oa, 229. 
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the lien of the judgment,except in so far as the 
rule may be affected by the purchaser’s being a 
bona fide purchaser, see §§ 293-297 infra. 

The execution purchaser has been held not to be 
liable on certain contracts of the debtor not attach¬ 
ing to the property.'^® 

§ 293. Bona Fide Purchasers 

a. In general 

b. Scope of inquiry 

c. Effect of being bona fide purchaser 

a. In General 

To be a bona fide purehaaer at an execution tale one 
muet purchaee for a valuable consideration and without 
notice, actual or eonetructlve. 

As stated generally, the rule is that, in order to 
constitute a purchaser at an execution sale a bona 
fide purchaser, he must purchase for a valuable 
consideration and without notice, actual or con¬ 
structive, of any equities outstanding against the 
property, or of any irregularities in the proceed¬ 
ings which would vitiate the sale.^® More specifi¬ 
cally, a bona fide purchaser is one who has the legal 
title to property,®® and has paid therefor a valuable 
consideration, discussed infra this subdivision, in 
good faith,®! without notice, actual or constructive, 
of defects or vices in the title, considered infra § 
294. A purchaser at an execution sale will be 
deemed an innocent purchaser where he would have 
been deemed such at a voluntary sale.®® 

Payment of valuable consideration. A purchaser 


at an execution sale who has not paid the amount 
of his bid is not considered a bona fide purchaser.®® 

Some courts take the view that gross inadequacy 
of consideration precludes the purchaser from be¬ 
ing considered a bona fide purchaser.®^ Other 
courts, however, hold that inadequacy of considera¬ 
tion alone is not sufficient to support a claim that 
the purchaser is not a purchaser in good faith.®® 
At any rate, the inadequacy of the price paid will 
be considered on the question of the good faith of 
the purchaser,®® and may be sufficient to put him on 
inquiry.®^ 

Execution sale under void judgment, A purchas¬ 
er at an execution sale under a void judgment i.> 
not an innocent purchaser.®® 

b. Scope of Inquiry 

An execution purcheeer le bound at hie peril to In¬ 
quire whether It sufficiently appears on the face of the 
record that the court has Jurisdiction to render judg¬ 
ment and whether there Is a valid execution and sale; 
but he Is not bound to make further Inquiry Into the 
regularity of the proceedings. 

In order to determine whether the officer is duly 
authorized to make the sale,®® the execution pur¬ 
chaser is bound at his peril to inquire whether it 
sufficiently appears on the face of the record that 
the court has jurisdiction to render judgment®® 
and whether there is a valid execution,®! and sale.®® 
In other words, the purchaser is bound to inquire 
into the power and means by which the property is 
subjected to the sale.®® However, he is not bound 
to make further inquiry into the regularity of the 
proceedings,®® except, in some jurisdictions, where 


Bar affalaat claim of laohaa 

Where execution debtor was barred 
from claiming laches concerning 
fraudulent acquisition of seized prop¬ 
erty, purchaser at execution sale was 
likewise barred.—Rubinsky v. Kosh, 
161 A. 676, 301 Pa. 86. 

77. Oa.—^Equitable Loan & Security 
Co. V. Lewman, 62 S.E. 699, 124 Ga. 
190, 3 L..R.A..N.S., 879. 

Tex.—Senter v. Lambeth, 69 Tex. 269. 

78. Partioiilar ooatzaota 

(1) Assignee corporation which ac¬ 
quired on execution sale contractual 
interest of another corporation in 
timber on land was not bound to per¬ 
form promises of assignor to land- 
owner.—Coquille Mill & Tug Co. v. 
Robert Dollar Co., 286 P. 244, 132 
Or. 468. 

(2) An execution purchaser of land 
does not take subject to the claim 
Of a third person under a contract 
for personal services which confers 
no Interest in the land which a court 
of equity would recognize.—Manning 
V. Ayers, Ill..«77 F. 690, 28 C.C.A. 406. 
28 CJ. p 771 note 26. 


79. Cal.—Koch v. Wilcoxon, 168 P. 
1048, 30 CaLApp. 617. 

23 C.J. p 769 note 19. 

80. Tex.—Gillette v. Davis, Civ.App., 

• 16 S.W.2d 1086. 

23 C.J. p 761 note 78. 

Xf purohase is of equity instead 
of legal title, the purchase is subject 
to prior equities, although unknown 
to the purchaser.—^Wallace v. Bartle, 
21 Iowa 346, 89 Am.D. 684. 

Ooaveysame of legal title before ao- 
tiee of prior claim is necessary.— 
Cline v. Osborne, 68 S.W. 1083, 24 
Ky.L. 611. 

81. Neb.—Taylor v. Courtnay, 16 N. 
W. 842, 16 Neb. 190. 

23 C.J. p 769 note 22. 

88. Tex.—Love v. R. S. Allday Sup¬ 
ply Co., Civ.App., 106 S.W.2d 830, 
error dismissed. 

83. N.J.—McArdle Real Estate Co. v. 
McGowan, 168 A. 24, 26, 109 N.J. 
Law 696, citing Corpus Juris. 

28 C.J. p 769 note 24. 

86. Tex.—Chestnut v. Bpecht, Civ. 

App., 272 S.W. 830. 

23 C.J. p 769 note 26. | 
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86. Iowa.—Koch v. West, 92 N.W. 
663, 118 Iowa 468, 96 Am.S.R. 394. 

88. Or.—Geanakapulas v. Zographos, 
208 P. 685. 104 Or. 430. 

87. Tex.—Hicks v. Sias, Civ.App., 
102 S.W.2d 460, error refused. 

88. Tex.—Linn Bros. Motor Co. v. 
Williams. Civ.App., 293 S.W. 658. 

89. Cal.—Bock V. Losekamp, 179 P. 
616, 179 Cal. 674. 

Ind.—State v. Prime, 64 Ind. 460. 

90. Cal.—Bock v. Losekamp, 179 P. 
616, 179 Cal. 674. 

23 C.J. p 761 note 98. 

91. Pa.—Everett Bank v. Hall, 10 A. 
2d 116, 138 Pa.Super. 79. 

23 C.J. p 761 note 79. 

98. N.T.—Charles H. Dauchy Co. v. 
Wilkinson. 296 N.Y.S. 666, 261 

App.Div. 63. 

93. Ill.—Bybe v. Ashby, 48 Am.D. 
47. 

94. Ga.—Clark v. C. T. H. Corpora¬ 
tion, 184 S.E. 692, 181 Ga. 710. 

23 C.J. p 761 note 80. 
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the purchaser is the judgment creditor or his at¬ 
torney, see infra § 295. 

Where the judgment on which the execution was 
issued appears on its face to be barred by lapse of 
time, it is sufficient to put the purchaser on inquiry 
as to whether it has been discharged.^^ So far as 
title is concerned, the execution purchaser is bound 
to look to the possession when the sale is made and 
to the records, and if neither of these furnish any 
evidence that defendant has parted with his inter¬ 
est, he is not required to look further.®® The pur¬ 
chaser is not required to look beyond the records, 
to determine whether apparent liens or encumbranc¬ 
es have or have not been discharged,® ^ or to deter¬ 
mine whether the sale is subject to liens.®® 

c. Effect of Being Bona Fide PnrehaBer 

Generally, a bona fide execution purehaaer takea free 
of equitlea, aeeret llena, unrecorded conveyancea and 
Inflrmltlea In the Judgment or aubaequent proceedlnga. 

Although there is authority to the contrary,®® 
a bona hde purchaser at an execution sale generally 
docs not take subject to equities.^ He takes free 
from secret liens,® and from unrecorded conveyanc¬ 
es where the instrument is one which the statutes 
require to be recorded.® He is not affected by in¬ 
firmities in the judgment or proceedings subsequent 
thereto which do not appear on the face of the 
record, such as secret vices, frauds, defects, or oth¬ 
er secret infirmities.^ 

In order that the statutory rule that an execu¬ 
tion purchaser takes free from an unrecorded mort¬ 
gage or conveyance may apply, the execution pur¬ 


S 294 

chaser must acquire some real or apparent interest 
in the property to be protected; the rule does not 
apply where, prior to the execution sale, the judg¬ 
ment debtor has been divested of all legal and eq¬ 
uitable interest in the property.® An equitable es¬ 
tate cannot be converted into a legal estate by the 
application of the rule.® The statutes do not apply 
so as to require a recording of a receipt for an 
advancement, in order that an execution purchaser 
may take subject to'the advancement.^ 

Claim of heirs to community property. Where 
real estate which was community property of hus¬ 
band and wife is sold after the death of the wife 
on an execution issued on a judgment against the 
husband, a purchaser for value without notice of 
the death of the wife or of the claims of her heirs 
acquires a valid title as against the heirs.® 

§ 294. -Notice 

a. In general 

b. Matters of record 

c. Possession by third person 

d. Time of notice 

e. Effect of notice 

a. In Qeneral 

A purchaser at an execution sale stands on the seme 
basis respecting notice as a purchaser at a voluntary 
sale, and knowledge sufficient to put a reasonably prudent 
man on inquiry Is constructive notice. 

A purchaser at an execution sale stands on the 
same basis respecting notice as a purchaser at a 
voluntary sale.® Knowledge sufficient to put a rea- 


96. Tex.—Hart v. McDade, 61 Tex. 
208. 

96. Pa.—^Lefever v. Armstronff, 15 
Pa.Super. 565. 

97. Iowa.—Barber v. Tryon, 41 Iowa 
349. 

Pa_Meigs v. Bunting. 21 A. 588. 141 
Pa. 233. 23 Am.S.R. 273. 

Oaae where there is double aeourl- 
ty for aame debt, such as a morti?ae:e 
and a Judg:ment furnishes no ex¬ 
ception to the rule.—Meias v. Bunt¬ 
ing. 21 A. 588. 141 Pa. 233. 23 Am. 

S.R. 273. 

98. Pa.—Everett Bank v. Hall. 10 
A.2d 115. 138 Pa.Super. 79. 

99. Ark.—Beldler v. Beidler, 74 S. 
W. 13, 71 Ark. 318. 

23 C.J. p 771 note 22. 

1. U.S.—Hunn v. Lewis. C.C.A.Iowa, 
25 F.2d 271. certiorari denied 49 
S.Ct. 30. 278 U.S. 631. 73 L.Ed. 
549. 

Cal.—Wlthingrton v. Shay, App., 117 
P.2d 415, hearing: denied Sup.. 119 
P.2d 1—^Rlchman v. Bank of Per¬ 
ris, 282 P. 801, 103 CaJ.App. 71. 


Iowa—Keefe v. Cropper, 194 N.W. 

305. 196 Iowa 1179. 

Tex.—Parker v. Holstead, Com.App . 
255 S.W. 724, reversing: Holstead 
V. Parker. Civ.App., 238 S.W. 287. 
23 C.J. p 771 note 23. 

2. Cal —^Withlngton v. Shay, App., 
117 P.2d 415. hearing denied Sup., 
119 K2d 1—Hichman v. Bank of 
Perris, 282 P. 801, 102 Cal.App. 71. 

23 C.J. p 76'6 note 60. 

Vondor’s lion 

(1) The rule of the text has been 
applied to a vendor's lien.—Maroney 
V. Boyle. 36 N.E. 511. 141 N.Y. 452, 
38 Am.S.R. 821, affirming: 17 N.Y.S. 
276, 173 Misc. 173—66 C.J. p 1249 
note 98. 

(2) However, it has also been held 
that an execution purchaser without 
notice takes subject to a vendor’s 
lien.—Holloway v. Ellis, 25 Miss. 
103. 

3. Ga.—Hines v. Lavant, 123 S.E. 
611, 158 Ga. 336. 

Ky.—Kentucky River Coal Corpora¬ 
tion v. Culton, 124 S.W.2d 82, 276 
Ky. 418. 


N.C.—Mills V. Tabor. 109 S.E. S'SO, 
182 N.C. 722. 

23 C.J. p 766 note 51. 

Prior dood of gift, whether re¬ 
corded or not, yields to subsequent 
sheriff’s deed, unless purchaser at 
sheriff’s sale had actual notice of 
deed of gift at time of purchase.— 
Hines V. Lavant, 123 S.E. 611, 158 
Ga. 336. 

4. Ark.—Carden v. Lane, 2 S.W. 709, 
48 Ark. 216. 3 Am.S.R. 228. 

23 C.J. p 766 note 52. 

6. Iowa.—WItmer v. Shreves, 120 
N.W. 86. 141 Iowa 49-6. 

6. Pa.—Morrison v. Funk, 23 Pa. 
421. 

7. Iowa.—Pinckney v. Pinckney, 87 
N.W. 406, 114 Iowa 441. 

8. Tex.—Love v. R. S. Allday Sup¬ 
ply Co.. Civ.App., 106 S.W.2d 830. 
error dismissed—Smith v. Olson, 
56 S.W. 5'68. 23 Tex.Civ.App. 458. 

9. Tex.—^Lissner v. State Mortg. 
Corporation. Civ.App., 28 S.W.2d 
849. error dismissed. 
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sonably prudent man on inquiry is constructive no* 
tice,^^ and an execution purchaser is affected with 
notice of all that is patent on an examination of 
the premises he is about to buy.^i Where the levy 
is excessive, the purchaser must be held chargeable 
with notice of the value of the property, and of 
the legal rules bearing on the transaction.^^ He, 
of course, has notice where he is privy to the ar¬ 
rangement for the selling of a vast amount of prop¬ 
erty under an execution for a small sum.i* 

Notice does not generally arise from one cir¬ 
cumstance alone, but from a collection of facts 
which, taken together, may be held sufficient to put 
a person on inquiry.!^ The notice should come 
from the person claiming an interest in the lands, 
and it should be direct and full as to the fact that 
he then owns and claims the lands.^® A mere gen¬ 
eral statement of the judgment debtor, without giv¬ 
ing details, that he owns no property or has sold 
all of his property, is not notice nor is the pur¬ 
chaser put on inquiry by a mere general notice at 
the time of sale that the judgment debtor does not 
own the property,^® or that a third person has title 
and possession.!® 


Knowledge that both husband and wife join in ,a 
deed is not notice that the wife holds title to the 
property as her separate property under an unre¬ 
corded deed.2® 

Knowledge of agent or attorney. An execution 
purchaser is chargeable with the knowledge of 
his agent,®! such as an attorney who acts for him 
in bidding for the property,®® and he is also charge¬ 
able with notice of information conveyed to him 
by his counsel.®® 

Notice to creditor or sheriff. Notice to the ex¬ 
ecution creditor®^ or to the sheriff®® is not notice 
to the purchaser. 

b. Matters of Record 

An execution purcheeer te bound to take notice of 
facte exhibited In a public record, and the record of an 
instrument, entitled to record and properly recorded, is 
constructive notice of its contents to an execution pur¬ 
chaser. 

An execution purchaser is bound to take notice 
of facts exhibited in a public record,®® and the rec¬ 
ord of an instrument is constructive notice of its 
contents to an execution purchaser,®*^ provided the 
instrument is entitled to record,®® properly record- 


IOl Nev.—Laner Syne Gold Min. Co. 
V. Ross, 18 P. 358. 20 Nev. 127, 19 
Am.S.R. 337. 

23 C.J. p 759 note 31. 

11. Ill.—Hatch V. Bigelow, 89 111. 
546. 

23 C.J. p 760 note 3'9. 

la. Ill.—Morris v. Robey, 73 Ill. 462. 

13. Ill.—Kinney v. Knoebel, 61 III. 

112 . 

14. Ill.—Hatch V. Bigelow, 39 Ill. 
546. 

Xioosa talk among bystaanm at 

■ala to the effect that the sale is 
subject to a mortgage, which is in 
opposition to the record and to the 
acts and declarations of the sheriff 
at the sale, does not affect the title 
of the purchaser, in the absence of 
fraud.—Fickes v. Ersick, 2 Rawle, 
Pa., 166. 

ITotio# of mattan daoldad advaraa- 
ly to paraon giving it does not af¬ 
fect the purchaser.—^Forest Oil Co.'s 
App., 12 A. 442, 118 Pa. 138, 4 Am.S. 
R. 584. 

Vaymant of tanas by third parson 

on an undivided interest in the land 
Is not constructive notice, to the ex¬ 
ecution purchaser, of an unrecorded 
deed.—Cettl v. Wilson, Tex.Civ.App„ 
148 S.W. 99«. 

1B« Pa.—^Moyer v. Schnick, 8 Pa. 
242. 

la Pa.—'Smith V. Miller, 14‘5 A. 901, 
296 Pa. 840—Moyer y. Schnick, 3 
Pa. 242. 


17. U.S.—Meek v. Skeen, Tex., 60 F. 
322, 8 C.C.A. 641. 

la Pa—Commonwealth v. Calhoun, 
89 A. 563, 184 Pa. 629. 

23 C.J. p 759 note 35. 

19. Pa—Smith v. Miller, 146 A. 901. 
296 Pa. 340. 

90. Cal.—Vassault v. Austin, 36 Cal. 
6'91. 

91. Cal.—Jackins v. Queen Oil Co., 
195 P. 51, 184 Cal. 645. 

99. Mo.—Baird v. Given, 70 S.W. 
697, 170 Mo. 302. 

93. Mass.—Hughes v. Williams, 105 
N.E. 1056, 218 Mass. 448. 

94. S.C.—Miles v. King, 5 S.C. 146. 

95,. Mich.—Luton v. Sharp, 53 N.W. 
1054, 94 Mich. 202. 

Pa—Stable v. Spohn, 8 Berg. & R. 
317. 

95. Arlz.—Barth v. A. & B. Schus¬ 
ter Co., 220 P. 391, 26 Ariz. 546. 

Cal.—Puccettl v. Girola App., 119 P. 
2d 200. 

Ill.—Hooper v. Haas, 164 N.E. 23, 
332 Ill. 561, >63 A.L.R. 658. 

Mo.—Troost Ave. Cemetery Co. v. 

Kansas City, 154 S.W.2d 90. 

28 C.J. p 760 note 60. 

Charged with knowledgs of law 
N.Y.—Charles H. Dauchy Co. v. Wil¬ 
kinson, 295 N.Y.S. 664, 2'51 App. 
Div. 58. 

Tex.—^Peurifoy v, Wiehusch, 117 S. 
W.2d 773, 132 Tex. 86, reversing 
Thomason v. Wiebusch, Civ.App., 
89 S.W.2d 462. 
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Copy of attachment writ not de¬ 
posited in registry 

A purchaser at an execution sale 
was not charged with notice of an at¬ 
tachment prior to that in the action 
in which the sale was made, and her 
rights were nut affected thereby, 
where no certified copy of the writ 
was deposited in the registry of 
deeds, as required by statute, and 
the writ was not entered in the court 
to which returnable, although en¬ 
tered in the court for the county in 
which the land was situated, where 
it was pending.—Trojanowski v. 
Maclachlan, 133 N.E. 350, 240 Mass. 
225. 

97. Conn.—Myers v. Burke, 179 A. 
88, 120 Conn. 69. 

Fla.—Laganke v. Sutter, 187 So. 686 
—Wildwood Crate & Ice Co. v. Cit¬ 
izens' Bank of Inverness* 123 So. 
699, 98 Fla. 186. 

Iowa.—^Keefe v. Cropper, 194 N.W. 

306, 196 Iowa 1179. 

Tex.—Lasater v. Hinson, Civ.App., 
84 S.W.2d 874. 

23 C.J. p 760 note 51. 

Bssd not fixing smonat or locality 
of land 

The recording of a deed of land 
which does not fix the locality of 
the land, its amount, or contain any 
description except by referring to 
certain natural objects, cannot be 
considered as notice to the purchaser 
of an outstanding title.-Banks v< 
Ammon, 27 Pa. 172. 

28, Pa.—^Helster v. Fortner* 2 Blan. 
40* 4 Am.D. 417. 
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cd*® and not outside of the chain of title.*® 

The notice of title which a record gives is only 
of the title as shown thereby; it is not notice of a 
secret trust,or of extraneous facts qualifying or 
contradicting the recorded instrument but where 
a recorded instrument indicates or declares a trust, 
it is constructive notice of the rights and title of 
the persons interested therein.** An execution pur¬ 
chaser can be held to no further knowledge of the 
action taken by the court in a suit or proceeding 
to which he is not a party than that furnished by 
the record;*^ he is not bound to take notice of 
the information contained in the minutes or mem¬ 
oranda made by the judge on his own docket,** or 
of dockets or memoranda of the sheriff which do 
not posscsss the characteristics of a record.** A 
record of the suit, regular on its face, does not 
charge the execution purchaser with knowledge of 
fraud in procuring the judgment.*7 

c. PoBsessimi by Third Person 

Generally, where a third person Is In possession, 
either personally or by tenant, of the land at the time 


of the execution sale and Is claiming It as hie own, the 
purchaaer is charged with notice of his claim. 

Where a third person is in possession, either per¬ 
sonally or by tenant, of the land at the time of the 
execution sale and is claiming it as his own, the 
purchaser is charged with notice of the claim.** 

To be sufficient to impart notice, the possession 
must be actual,** exclusive,^® open,*l notorious,^* 
visible,** and contini^ous.** The change of posses¬ 
sion from the execution debtor must be actual rath¬ 
er than constructive.** Where two or more per¬ 
sons are in possession of the property as a family, 
and the record title is in the name of one of such 
persons, the possession of another member of the 
family is not notice of his or her claim under an 
unrecorded deed.** 

Notice which possession imparts is limited where 
the person in possession places on record a title 
consistent with his possession; it may be assumed 
that he holds under the recorded title.*^ 

Possession by tenant. A continuance in posses¬ 
sion by a tenant constitutes constructive notice to 
the execution purchaser where the tenant attorns 


S9« N’.T.—Harnlachfeger Sales Cor¬ 
poration V. Spellman, 9 N.T.S.Sd 
241. 2*56 App.Dlv. 879. 

9tK Tex.—Stanford v. Dumaa, Civ. 
App., 137 S.W.2d 1071, error dis¬ 
missed, Judgement correct. 

23 C.J. p 7S0 note 67. 

31. Ill.—Home Sav. & State Bank 
V. Peoria Agricultural & Trotting 
Soc., 69 N.E. 17, 20*6 Ill. 9, 99 4m. 
S.R. 132. 

Pa.—Derwaters v. Kuhule, 49 A. 
264. 199 Pa. 439. 

32. Ill.—Curtis V. Root, 28 Ill. 367. 
Iowa.—^Keefe v. Cropper, 194 N.W. 

305, 19-6 Iowa 1179. 

Bals mads prtor to tliiio iadloatsd by 
vsoovd 

Where information that the Judg¬ 
ment debtor had sold the land was 
communicated to the execution pur¬ 
chaser long after the Judgment in 
question had become a lien, and the 
record of the deed shows that it was 
made after the lien of the Judgment 
attached, something more than mere 
general notice of the sale is neces¬ 
sary to put the execution purchaser 
on inquiry as to whether or not the 
sale had in fact been made before 
the time Indicated by the record of 
the deed.—Brown v. Wade, 43 Iowa 
647. 

33. Tex.—Alexander Co. v. First 
Nat. Bank, Civ.App., 119 S.W.2d 
718, error dismissed. 

23 C.J. p 760 note 66. 

34. Ill.—McCormick v. Wheeler, 86 
Ill. 114, 85 Am.D. 388. 


35. Ill.—McCormick v. Wheeler, su¬ 
pra. 

33. Pa.—Kelly v. Green, 63 Pa. 299. 

37. Mo.—Heffernan v. Ragsdale, 97 
S.W. 890, 199 Mo. 875. 

38. Cal.—^Fowler v. Lane Mortg. 
Co., 207 P. 919. 58 Cal.App. 6’6. 

Ga.—Sikes v. Seckinger, 137 S.E. 833, 
164 Ga. 9'6. 

Miss.—Kalmia Realty & Insurance 
Co. V. Hardy, 145 So. 606, 164 

Miss. 313. 

Mo.—Chllton V. Cady, 250 S.W. 403, 
298 Mo. 101. 

Mont.—^Prosper v. Smith, 216 P, 649, 
67 Mont. 308. 

N.D.—Elarnest v. First Nat. Bank, 
217 N.W. 169, 66 N.D. 309. 

Pa.—Rubinsky v. Kosh, 151 A. 676. 
301 Pa. 35—Smith v. Miller, 14'5 
A. 901, 296 Pa. 340—Smith v. Mil¬ 
ler, 137 A. 264, 289 Pa. 184. 

Tex.—^Kerr v. Clark, Civ.App., 148 8. 
W.2d 880—Stanford v. Dumas, Civ. 
App., 137 S.W.2d 1071, error dis¬ 
missed, Judgment correct—^Hardin 
V. Palm, Civ.App., 253 S.W. 948. 
23 C.J. p 761 note 63. 

SosldeiLoe la aaothsr stats by sx- 
sontloa paxohaser docs not change 
the rule.—Sulzbacher v. Campbell. 
121 So. 706, 219 Ala. 191. 

PosBSssloa by Judgiasat debtor 
charges purchaser from execution 
purchaser with notice of the rights 
of the Judgment debtor.—^Barnes v. 
Freed, 173 N.E. 796, 842 Ill. 73—Lo- 
gar v. O'Brien, 171 N.E. 629« 389 Ill. 
626. 


Purchasers from execution purchas¬ 
ers see Infra 6 296. 

Possssstoa as aotlos of sMsotioa of 
homsstsad 

That surviving wife and children 
lived on land at time of execution 
levy and sale was notice of her se¬ 
lection thereof as homestead.—Rou- 
baje V. Graszuk, 221 N.W. 289, 244 
Mich. 179. 

38. N.J.—Eckman v. Beihl, 184 A. 
430, 116 N.J.Law 308. 

4W>. N.J.—Eckman v. Beihl, supra. 

41. Utah.—^National Realty Sales 
Co. V. Ewing, 186 P. 1103, 55 Utah 
438. 

48. Utah.—^National Realty Sales 
Co. V. Ewing, supra. 

43. Utah.—National Realty Sales 
Co. V. Ewing, supra. 

4ML Utah.—National Realty Sales 
Co. V. Ewing, supra. 

45. Ala.—Brown v. International 
Harvester Co., 60 So. 841, 179 Ala. 
563. 

48. Pa.—Miners Sav. Bank of Pitts- 
ton V. Tracy, 192 A. 246, 326 Pa. 
367, appeal dismissed Toole v. Min¬ 
ers Sav. Bank of Pittson, 68 S. 
Ct. 272, 302 U.S. 651, 82 L.Ed. 504 
—Smith V. Miller, 145 A. 901, 296 
Pa. 340. 

23 C.J. p 761 note 70. 

47- Iowa.—Rogers v. Hussey, 36 
Iowa 664. 

23 C.J. P 7*61 note 73. 
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to the grantee under an unrecorded deed;^® but 
the continuance of the tenant in possession is not 
notice of the rights of the grantee where the tenant 
does not attorn to the grantee, or pay rent to him, 
or recognize his title.^® 

Possession by tenant in common. A taking or 
continuance of possession by a tenant in common 
who has purchased the interests of his cotenants 
and taken an unrecorded deed is not sufficient to 
constitute notice.®® 

d. Time of Notice 

Notice to be elTectlve, muet be given before the execu¬ 
tion sale or before payment le made. Under some stat¬ 
utes the recording of an Instrument after Judgment but 
before the sale Is Ineffective, but under other statutes 
Instruments recorded after Judgment but before the sale 
constitute notice to the execution purchaser. 

Notice to the execution purchaser may be given 
at any time before payment is made,®i but notice 
given after the sale and after payment has been 
made is generally inefTective.®^ 

Under statutes giving priority to instruments 
which shall be first recorded, the title of a grantee 
of a deed which is recorded after the execution 
sale but before the recording of the evidence of 
title based on such sale is superior to that of the 
execution purchaser.®® However, the sheriff’s cer¬ 
tificate of sale is an instrument within the mean¬ 
ing of such statutes, and when it is recorded the 
sheriff’s deed subsequently delivered and recorded 
relates back thereto; hence where a deed to a third 
person is recorded after the recording of the cer¬ 
tificate of sale but before the recording of the sher¬ 


iffs deed, the title of the execution purchaser is 
superior.®® The latter principle has been applied 
so as to make a purchaser who has paid the pur¬ 
chase price and received a certificate of sale a 
bona fide purchaser with full protection against 
claims of which he subsequently receives notice, 
regardless of whether he receives such notice be¬ 
fore or after the execution of the sheriff’s deed.®® 
In jurisdictions where the object of recording is to 
impart notice to subsequent purchasers and mort¬ 
gagees and not to creditors merely, and where an 
unrecorded deed or mortgage is superior to a judg¬ 
ment lien, the recording of a deed or mortgage 
subsequent to judgment and before the execution 
sale constitutes notice to the execution purchaser 
and prevents him from acquiring title superior to, 
or unaffected by, the recorded instrument.®® 

Statutes giving judgment lien priority. Under 
some of the registry statutes giving a judgment 
lien priority as against any unrecorded instrument 
of which the judgment creditor had no knowledge 
at the time the judgment lien attached, an execu¬ 
tion purchaser acquires a title superior to, and un¬ 
affected by, a deed or mortgage which is unrecord¬ 
ed at the time the judgment lien attached and of 
which the judgment creditor then had no notice, 
even though the execution purchaser before or at 
the sale acquires actual notice of the instrument,®^ 
or constructive notice by virtue of its recording 
before sale.®® This is on the principle that, where 
the creditor’s right has vested and he is entitled to 
priority over the unrecorded conveyance, the pur¬ 
chaser at the sale will be similarly entitled, since 
otherwise the creditor would be deprived of the ad- 


4lBk Tex.—^Duncan v. Matula, Civ. 
App., 26 S.W. 638, followed in 
Main warring v. Templeman, 61 
Tex. 205. 

goa —ai on aa aotioa of mortgagaa’a 
claim to ranta 

Purchaser at execution sale claim¬ 
ing rents from tenant was not 
chargeable with constructive notice 
of mortgagee's unrecorded claim un¬ 
der oral assignment of rents and 
subsequent collection thereof by 
mortgagee.—Pacific Fruit Exchange 
V. Schropfer, 279 P. 170, 99 Cal. 
App. 692. 

gpi Iowa.—^McCormick v. McCor¬ 
mick Harvesting Mach. Co., 9*5 N 
W. 161, 120 Iowa 693. 

23 C.J. p 761 note 72. 

60. Iowa.-r~May v. Sturdivant, 39 
N.W. 221, 75 Iowa 116, 9 Am.S.R. 
463. 

Tex.—Sanger v. Collum, Civ.App., 78 
S.W. -tOl. 

51. Utah.—National Realty Sales 


Co. V. Ewing, 186 P. 1103, 65 Utah 
438. 

23 C.J. p 762 note 88. 

50. N.J.--Eckman v. Beihl, 184 A. 
430. 116 N.J.Law 308. 

Affeer payment but before eherUTs 
deed 

Notice after the payment of the 
sum bid at the sale, but before de¬ 
livery of the sheriff's deed, is of no 
effect.—^Reed v. Munn, Colo., 148 F. 
737, 80 C.C.A. 215, certiorari denied 
28 S.Ct. 256, 207 U.S. 686, 52 L..Ed. 
353. 

Beed recorded after eneention sale 

does not give execution purchaser 
notice. 

Pa.—Smith V. Miller, 146 A. 901, 296 
Pa. 340. 

Tex.—Stanford v. Dumas, Civ.App., 
137 S.W.2d 1071, error dismissed. 
Judgment correct. 

58. Neb.—Sheasley v. Keens, 66 N. 

W. 1010, 48 Neb. 57. 

28 C.J. p 762 note 96. 
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54. Cal.—Foorman v. Wallace, 17 P. 
680. 76 Cal. 552. 

Colo.—McMurtrie v. Riddell, 13 P. 
181, 9 Colo. 497. 

Certificate of sale generally see su¬ 
pra 8 224. 

Relation back of sheriff's deed see 
supra 9 283. 

55. Cal.—Duff V. Randall, 48 P. 6'6, 
116 Cal. 226, 58 Am.S.R. 158. 

56. Mo.—Houston v. Sparks, 230 S. 
W. 70. 

23 C.J. p 762 note 94. 

817. Fla.—Lusk v. Reel, 18 So. 582, 
36 Fla. 416, 51 Am.S.R. 32. 

23 C.J. p 762 note 96. 

Application of rule where Judgment 
creditor is purchaser see infra 9 
295. 

ITotloe to shimlir boforo sale fncffec- 

tlTC 

Tex.—Bova v. Wyatt, Civ.App., 140 
S.W.2d 601, error refused. 

5& Tex.—Bova v. Wyatt, supra. 

28 C.J. p 762 note 97. 
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vantage acquired.^^ The rule has been applied to 
equities of which the judgment creditor had no no¬ 
tice at the time his lien attached and of which the 
purchaser had notice at the time of sale, so as to 
protect the latter as a bona fide purchaser;®® but 
the rule is not applicable to equities, liens, or result¬ 
ing trusts which are not required to be recorded 
and hence are not within the application of the re¬ 
cording statute.®! 

e. Effect of Notice 

An execution purchaser with notice le not a bona 
fide purchaeer and he takes subject to all claims, legal 
or equitable, of which he has timely notice. 

The effect of notice, actual or constructive, is to 
prevent the purchaser at the execution sale from 
being considered a bona fide purchaser with the 
rights, title, and protection belonging to and af¬ 
forded a person holding that status.®2 He takes 
subject to all claims, legal or equitable, which third 
persons may have on the property and of which he 
has timely notice,®® such as liens or encumbranc¬ 
es,®^ equities,®® resulting trusts,®® prior sales, trans¬ 
fers, or contracts to sell,®^ and unrecorded instru¬ 
ments.®® 

An execution purchaser who has notice of a mis¬ 
take in a deed from the judgment debtor to a third 
person whereby certain land or an interest therein 
was omitted from the description by mistake, can¬ 
not recover, or assert a clear title to, the property 
so omitted.®® Likewise, where a mortgage from 


the judgment debtor is insufficient in its descrip^ 
tion of the land, an execution purchaser who knows 
what land was intended to be mortgaged, takes sub¬ 
ject to the mortgage.70 A person who purchases 
at an execution sale with knowledge of the invalid¬ 
ity of the execution,71 or of the invalidity of, or 
irregularities in, the judgment^® is not an innocent 
purchaser. However, it has been held that notice 
of irregularities making the sale voidable does not 
affect the title where no fraud is shown.73 

§ 295. -Judgment Creditor or Attorney 

as Purchaser 

A judgment creditor who purchatee at the execution 
tale with notice Is not a bona fide purchaser. The au¬ 
thorities have expressed contrary views regarding the 
status of a Judgment creditor who purchases without 
actual notice. 

A judgment creditor who purchases at the ex¬ 
ecution sale with actual timely notice of matters 
affecting the title,74 or with notice of facts putting 
him on inquiry,^® is not a bona fide purchaser. 

The courts are divided on the question as to 
whether the judgment creditor who purchases at 
his own sale is affected by irregularities, liens, and 
equities of which he had no actual notice.7® Ac¬ 
cording to the doctrine prevailing in some jurisdic¬ 
tions he is not an innocent purchaser, but is charge¬ 
able with notice of all irregularities in the judg¬ 
ment, execution, and sale, and of all liens on, and 
equities subsisting against, the property in the hands 
of the judgment debtor.77 At least this is so where 


59. N.J.—Capital Circle B. of U. v. 
Schmitt. 92 A. 596. 84 N.J.Eq. 95. 

23 C.J. p 762 note 98. 

60. Fla.—Mansfleld v. Johnson, 40 
So. 196, 51 Fla. 239, 240, 120 Am. 
S.R. 159. 

23 C.J. p 762 note 99. 

61. Tex.—Seuter v. Lambeth. 69 Tex. 
259. 

23 C.J. p 763 note 1. 

66. Okl.—^Whittincirton Park Amuse¬ 
ment Co. V. Gardner. 223 P. 684, 
98 Okl. 51. 

Or.—Geanakapulas v. Zographos. 208 
P. 585, 104 Or. 430. 

Pa.—Smith v. Miller. 137 A. 264. 

289 Pa. 184. 

23 C.J. p 763 note 2. 

63. Ind.—^Heck v. Fink. 85 Ind. 6. 
23 C.J. p 763 note 3. 

64k. Pa.—Delaware County Nat. Bank 
V. Miller. 154 A. 19. 303 Pa. 1. 

Tex.—Lasater v. Hinson, Civ.App.. 
84 S.W.2d 874—Lane v. Kempner, 
Civ.App., 184 S.W. 1090. 

23 aJ. P 763 note 4. 

66. Tex.—^Alexander Co. v. First Nat. 
Bank. C1V.APP., 119 S.W.2d 718, 
error dismissed. 

28 C.J. p 770 note 20. 


Equities against the debtor generally 
see supra 9 292. 

66. Tex.—Caldwell v. Bryan, 49 S.W. 
240, 20 Tex.Civ.App. 168. 

67. Fla.—Lagranke v. Sutter, 187 So. 
586, 137 Fla. 71. 

Mont.—Prosper v. Smith. 215 P. 649, 
67 Mont. 308. 

23 C.J. p 763 note 7. 

68. Cal.—Fowler v. Lane Mortx- Co.. 
207 P. 919, 68 CaLApp. 66. 

N.D.—Earnest v. First Nat. Bank, 
217 N.W. 169, 56 N.D. 309. 

Pa.—Smith V. Miller, 145 A. 901, 296 
Pa. 340. 

23 C.J. p 763 note 8. 

69. Ark.—^Williams v. Mcllroy, 34 
Ark. 85. 

Tex.—McCrory v. Lutz, 64 S.W. 780, 
94 Tex. 660. affirming Civ.App.. 62 
S.W. 1094. 

7a Ind.—Betson v. State. 47 Ind. 
64. 

71. N.C.—Phillips V. Hyatt. 83 S.E. 
804, 167 N.C. 670. 

72. Tex.—Snow v. Hawpe, 22 Tex. 
168. 

23 C.J. P 763 note 12. 

73. Ind.—^Woodbum Sarven Wheel 
Co. V. McKernan. 1 Wile. 48. 
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74L Ky.—Perry v. Trimble. 76 S.W. 
343. 25 Ky.L. 725. 

23 C.J. p 764 note 15—66 C.J. P 1249 
note 2. 

75. Cal.—Rabbit v. Atkinson, 113 
P.2d 14. 44 Cal.App.2d 752. 

I Btatemeat of debtor that he owns ao 
I property 

A statement of the Judgment debt- 
I or that he owns no property made to 
I the Judgment creditor at the time 
of the contracting of the debt, which 
forms the basis of the Judgment, is 
I sufficient to put the Judgment credi- 
I tor on inquiry so that neither he nor 
his attorney on becoming a purchaser 
at the execution sale can properly 
claim to be a bona fide purchaser 
without notice.—Kineaiy v. Macklin. 
14 S.W. 507, 89 Mo. 433. 

76. Idaho.—Rexburg Lumber Co. v. 
Purrington, 113 P.2d 511, 513. cit¬ 
ing Oorpna Juris. 

77. Kan.—Simmons v. Clark, 99 P. 
2d 739. 151 Kan. 431—Hazelwood 
V. Jenkins, 205 P. 1038. 1040, 111 
Kan. 10. quoting Corpmi Juris. 

Tex.—Kuehn v. Kuehn, Civ.App., 269 
S.W. 290. 

Wash.—^Anderson Bulck Co. v. Cook, 
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he merely credits the amount of his bid on the 
judgment.^® The doctrine prevailing in other ju¬ 
risdictions is that a judgment creditor purchasing at 
the execution sale stands in the same position as if 
he were a third person making the purchase; where 
he has no actual notice of prior irregularities or 
equities, or such constructive notice as would affect 
a third person purchasing, he is to be accorded the 
protection afforded a bona fide purchaser.^® In 
these jurisdictions the courts apply the rule, unless 
there are equities of so strong and persuasive a na¬ 
ture as to prevent its application.®® 

Under registry acts. Under the various registry 
acts providing that all deeds and title papers shall 
be in force and take effect from and after the time 
of filing the same for record and not before, as to 
all creditors and subsequent bona fide purchasers 
without notice, it is usually held that the judgment 
creditor purchasing the property at the execution 
sale will be protected against an unrecorded deed 
or mortgage of which he had no actual notice.®^ 
Some courts reach the same conclusion where the 
statute docs not extend protection to creditors as 
such but only to bona fide purchasers.®® It has 


been held that ail execution creditor is a '^pur- 
chaser in good faith^’ within the meaning of the 
statute without regard to whether he is a bona fide 
purchaser for a valuable consideration.®® Some 
courts hold that a judgment creditor who purchas¬ 
es at the execution sale is not an innocent or bona 
fide purchaser within the meaning of the recording 
acts, and is not entitled to the protection afforded 
by such acts against unrecorded instruments.®^ 

The rule obtaining in some states that, where the 
judgment creditor has no actual notice, at the time 
his lien attaches, of an unrecorded instrument, sub¬ 
sequent notice to the execution purchaser is im¬ 
material, discussed supra § 294, is applied by some 
courts in cases where the judgment creditor is the 
purchaser.®® Of course, if he has notice before his 
lien attached he will not be protected.®® Other 
courts decline to apply the rule where the execu¬ 
tion creditor is the purchaser,®7 and hold that in 
such case he may be compelled in equity to relin¬ 
quish the advantage which he secured.®® 

Where attorney for judgment creditor purchases 
at the execution sale, he is not regarded as a bona 
fide purchaser.®® He takes with notice of all ir- 


110 P.2d 857. 7 Wash.2d 632—Tal- 
lyn V. Cowden. 290 P. 1005. 158 
Wash. 335—Vandln v. Henry Mc- 
Cleary Timber Co., 289 P. 1016, 
167 Wash. 635—Waddell v. Roberts. 
246 P. 755, 139 Wash. 273. 

Wls.—Bradt v. Beloit Dairy Co., 230 
N.W. 135, 201 Wis. 319. 

23 C.J. p 764 note 16. 

BxsontloiL creditor must make in¬ 
quiry as to the title of the execu¬ 
tion debtor.—Dunn v. Ponceler, 193 
So. 723, 239 Ala. 53. 

7a Idaho.—Rexburflr Lumber Co. v. 

Purrlngrton, 113 P.2d 511. 

Tex.—Carlisle v. Holland, Clv.App., 
289 S.W. 116. 

23 C.J. p 764 note 17. 

79. Cal.—Pepin v. Strtcklln, 299 P. 
557, 114 Cal.App. 32—Pacific Fruit 
Exchange v. Schropfer, 279 P. 170, 
99 Cal.App. 692. 

Colo.—Zuckerman v. Guthner, 96 P.2d 
4, 105 Colo. 176—Etchison v. Strain, 
262 P. 919, 83 Colo. 78. 

Iowa.—Keefe v. Cropper, 194 N.W. 

305, 196 Iowa 1179. 

23 C.J. p 766 note 19. 

Vxlor sal# of property by debtor 

(1) Where the debtor sold the 
property to a third person before 
Judgment, the Judgment creditor pui^ 
chasing the property at his execution 
sale did not occupy the position of a 
bona fide purchaser.—Hartsock v. 
John Wright Hardware Co., 64 P. 
245, 16 Colo.App. 48. 

(2) Estate or interest acQuired by 


execution purchaser generally see su¬ 
pra 9 287. 

sa Iowa.—Butterfield v. Walsh, 21 
Iowa 97, 89 Am.D. 667—Evans v. 
McGlasson, 18 Iowa 160. 

81. Miss.—^Hart v. Gardner, 83 So. 

442. 497, 81 Miss. 660. 

23 C.J. p 766 note 21. 

Statute protecting subsequent hold¬ 
ers of Judgment duly recorded as 
against holder of unrecorded deed is 
not limited to one who acquires 
rights as a creditor after the execu¬ 
tion of the unrecorded deed.—Miners 
Sav. Bank of Pittston v. Tracy, 192 
A. 246, 326 Pa. 367, appeal dismissed 
Toole V. Miners Sav. Bank of Pittson, 
68 S.Ct. 272, 302 U.S. 651, 82 L.Ed. 
604. 

88. Colo.—^Younge v. Sutton, 61 P.2d 
1370, 99 Colo. 264. 

23 C.J. p 766 note 22. 

83. N.Y.—^Wood V. Morehouse, 46 N. 
Y. 368, 369, affirming 1 Lans. 406 
—Creegan v. Robertson, 26 N.Y.S. 
326, 74 Hun 22. 

84. Wash.—Vandin v. Henry Mc- 
Cleary Timber Co., 289 P. 1016, 157 
Wash. 635. 

23 C.J. p 766 note 24. 

Xds pendens notice 
Holder of Junior attachment lien 
purchasing land Involved at own ex¬ 
ecution sale could not, by lis pendens 
notice or by making him party to ac¬ 
tion on indebtedness, bar Interest in 
land of holder of senior mortgage 
lien whose mortgage, although deliv¬ 
ered prior to attachment, was re -1 
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corded long after filing of lis pen¬ 
dens.—Tallyn v. Cowden, 290 P. 1006, 
158 Wash. 335. 

85. Fla.—^Mansfield v. Johnson, 40 
So. 196, 61 Fla. 239, 120 Am.S.R. 
159. 

23 C.J. p 765 note 26. 

Za Pennsylvania 

(1) The rule of the text has been 
applied.—Miners Sav. Bank of Pitts¬ 
ton V. Tracy, 192 A. 246, 326 Pa. 
367, appeal dismissed Toole v. Miners 
Sav. Bank of Pittson, 58 S.Ct. 272, 
302 U.S. 661, 82 L.Ed. 504. 

(2) However, in an earlier case it 
was held that notice of an unrecord¬ 
ed conveyance given at any time be¬ 
fore the purchase is in time where 
the Judgment creditor is the pur¬ 
chaser.—Moyer v. Schick, 8 Pa. 242. 

88. Ala.—^May v. Chiles. 80 So. 46, 
202 Ala. 224—Dickerson v. Carroll, 
76 Ala. 377. 

87. Ky.—Low v. Blinco, 10 Bush 381. 

88. Ky.—Low v. Blinco. supra. 

89. Ark.—^Woods v. Hayes, 107 S.W. 
387, 86 Ark. 163. 

23 C.J. p 766 note 31. 

Attorney as surety of purchaser 
An attorney who admits that he 
recovered the Judgment for the sat¬ 
isfaction of which the land was sold, 
and was present at the sale, was 
the surety of the purchaser in the 
sale bond, and must have known 
all about the manner of making the 
sale, is not an innocent purchaser 
without notice of the imperfection of 
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regularities.*^ Some courts hold that he is charge¬ 
able only with notice of irregularities.*^ 

§ 296. —— Purchasers from Elxecution Pur¬ 
chasers 

A purehatar with notice from a bona flde execution 
purchaser Is protected as a bona flde purchaaerp and 
such a bona fide purchaser Is not affected by equities 
which might be set up against the property In the hands 
of the execution purchaser; but a purchaser with notice 
from one not a bona fide purchaser is not protected as a 
l>ona fide purchaser. 

A purchaser with notice from a bona fide ex¬ 
ecution purchaser without notice is entitled to pro¬ 
tection as a bona fide purchaser.®^ However, a 
purchaser with notice from one not a bona fide pur¬ 
chaser is not protected as a bona fide purchaser.93 

A bona fide purchaser from the purchaser at the 
execution sale is not affected by equities which 
might be set up against the property in the hands 
of such purchaser.^^ He acquires a good title 
where the execution sale is merely voidable,^5 as 
where the execution purchaser is one having no 
right to purchase because he is an officer or the 
like.®® Even where the execution sale is voidable 
as against the purchaser of the execution purchaser 
on account of his knowledge of irregularities at¬ 
tending the sale, a person who purchases from him 
bona fide for value and without notice acquires a 
good title.®*^ However, where there was no pow¬ 
er to sell under the execution, as where the judg¬ 
ment was satisfied before the sale, a purchaser 
without notice from a purchaser with notice ac¬ 
quires no title.®® He cannot claim the properly as 
an innocent purchaser where he purchased with 
knowledge of fatal irregularities in the execution 
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sale,®® and that the sale had been set aside by tlie 
court because of such irregularities.^ 

As in the case of the original execution purchas¬ 
er, a purchaser from him must be deemed to have 
notice of facts shown by the public records.® The 
inadequacy of the bid at the execution sale cannot 
be invoked to destroy the title of a remote purchas¬ 
er on the ground that it per se put him on notice.’* 

Purchasers from judgment creditor. If a judg¬ 
ment creditor purchasing at an execution sale is 
not regarded as a bona fide purchaser, see supra § 
295, a party claiming under such judgment creditor 
is not an innocent purchaser, and acquires no bet¬ 
ter title than that of the judgment creditor,* at 
least where he has notice of facts placing him on 
inquiry.® How’cver, where a judgment creditor was 
an innocent purchaser for value at his own execu¬ 
tion sale, his transferee succeeds to his rights as 
innocent purchaser for value without notice,® al¬ 
though such transferee himself had notice before 
or at the time of the purchase.*^ 

§ 297. - Determination of Question of 

Bona Fides 

The question as to whether an execution purchaser 
took with notice is one of fact for the Jury, and a person 
claiming an interest in the property ordinarily has the 
burden of showing that the purchaser took with notice. 

The question of whether the facts in evidence 
constitute notice to the purchaser is one of fact for 
the jury.® A person claiming an interest in prop¬ 
erty sold on execution, such as a person claiming 
under a prior unrecorded deed or mortgage, has 
the burden of showing that the execution purchaser 
took with notice;® but in the absence of an af- 
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his vendor’s title.—Underwood v. 
Bowles, 2 Ky.Op. S21. 

90. N.Y.—Simonds v. Cadman, 2 Cal. 
61. 

91. Ill.—Day v. Graham, 6 Ill. 435. 

99. Pa.—Smith v. Miller. 146 A. 901. 

296 Pa. 340. 

23 C.J. p 766 note 36. 

Puroluuisr without notios from exe¬ 
cution purchaser without notice is 
a bona flde purchaser.—Hines v. La- 
vant, 123 S.E. 611, 158 Oa. 336. 

93. III.—Dimmitt v. Flinn, 82 N.E. 
249. 229 111. 111. 

23 C.J. p 765 note 36. 

94. Ga.—Keaton v. Farkus, 70 S.E. 
1110. 136 Ga. 188. 

Pa.—Jones v. Harlukowlcz, 88 Luz. 

Leg.Reg. 886. 

28 C.J. p 766 note 87. 

96. Pa.—Atkinson v. Tomlinson, 91 
Pa. 284. 

28 C.J. p 766 note 88. 


96. N.C.—Cowles v. Hardin. 7 S.E. 
896, 101 N.C. 388, 9 Am.S.R. 36. 

2.3 C.J. p 766 note 89. 

97. Ga.—Borders v. Vance. 67 S.E. 
543. 134 Ga. 86. 

98. N.Y.—Wood V. Colvin, 2 Hill 
666, 38 Am.D. 698. 

99. Tex.—Day v. Johnson, 72 S.W. 
426, 32 Tex.Civ.App. 107. 

1. Tex.—Day v. Johnson, supra. 

8. Ill.—Barnes v. Freed, 173 N.E. 

795. 342 Ill. 73. 

23 C.J. p 766 note 46. 

3. Miss.—Hart v. Gardner, 88 So. 
442, 497, 81 Miss. 660. 

Mo.—Elliott v. McCormick, 19 S.W. 
2d 654, 661, 323 Mo. 263, quoting 

Oorpns Jiuls. 

4 . Ill.—Culver v. Phelps, 22 N.E. 
809. 130 Ill. 317. 

23 C.J. p 766 note 48. 

5. Cal.—Rabbit v. Atkinson, 113 P. 
2d 14, 44 Cal.App.2d 762. 
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6 . Ala.—John Silvey & Co. v. Cook, 
68 So. 37, 191 Ala. 228. 

XBaooeat pnxohaser at fair price 
Judgment debtor’s bill alleging 
fraudulent execution sale of his prop¬ 
erty to creditor authorized no relief 
against innocent purchasers at fair 
price from creditor.—Giordano v. As- 
bury Park & Ocean Grove Hank, 166 
A. 779, 9 N.J.Misc. 1008. 

7. Ala.—John Silvey & Co. v. Cook, 
68 So. 37, 191 Ala. 228. 

8 . Pa.—Rhines v. Baird, 41 Pa. 266. 
23 C.J. p 761 note 74. 

9> Ala.—Sulzbachcr v. Campbell, 121 
So. 706, 219 Ala. 191. 

Pa.—Smith v. Miller, 145 A. 901, 296 
Pa. 340. 

Tex.—W. C. Belcher Land Mortgage 
Co. V. Barfield, Civ.App., 244 S.W. 
39.3, reversed on other grounds Bar- 
field V. W. C. Belcher Land Mort¬ 
gage Co.. Com.App., 267 S.W. 1096. 
23 C.J. p 761 note 76. 
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firmative showing^ that the execution purchaser 
bought without notice and for value, all that the 
grantee under a recorded deed need show is that 
the deed was sufficient to pass title.^^ 

Evidence has been held sufficients^ or insuffi- 
cientSS to show that the execution purchaser or his 
successor had notice. 

§ 298. Effect of Defects or Irregularities 

No title pasaee to the purehaeer where the proceed- 
Inge under an execution are wholly void. 

If the proceedings under an execution are whol¬ 
ly void, no title passes to the purchaser.^® How¬ 
ever, where an execution is regular on its face, 
the purchaser at the sale cannot be injuriously af¬ 
fected by any irregularities in the proceedings 
which resulted in the sale, or in the sale, where 
not of such character as to render the proceed¬ 
ings wholly void.S^ 

§ 299. -Relating to Judgment, Writ, or 

Levy 

a. Relating to judgment 


b. Relating to writ 

c. Relating to levy 

d. Relating to appraisement 

a. Relating to Judgment 

That the Judgment le voidable doee not In general 
affect the title of an execution purchaser, but auch a 
purchaser acquires no title under a void judgment. 

The fact that the judgment is voidable, or may 
be set aside or reversed for errors prior to its ren¬ 
dition, does not affect the title of an execution 
purchaser^® in the absence of statute to that ef- 
fect.i® On the other hand, if there are jurisdiction¬ 
al or other defects rendering the judgment void 
ab initio,^^ or if there is no judgment as a basis 
for the execution,^® or if the lien of the judgment 
has expired where the sale is of real property,^® 
the purchaser acquires no title. Failure to reg¬ 
ister the judgment is not fatal in some jurisdic¬ 
tions.®® 

b. Relating to Writ 

The title of a bona fide execution purchaser Is un¬ 
affected by mere defects or irregularities In the writ of 
execution, but such a purchaser acquires no title under 
a void writ. 


PxMnuBiption of good faltn 

In action by heira to recover por¬ 
tion of wife’s interest in land which 
had allegedly belonged to matrimoni* 
al community and which had been 
sold by sheriff to satisfy judgment 
obtained against husband for debt in¬ 
curred after wife's death, where nei¬ 
ther husband's nor wife's succession 
was ever opened, and fact that hus¬ 
band was married when he bought 
the land did not appear in deed 
or record, evidence would not over¬ 
come presumption that sheriff's sale 
purchaser and subsequent purchasers 
acted in good faith, notwithstanding 
statement attributed to sheriff’s sale 
purchaser that he bought the land 
to help husband out of a tight place. 
—Long V. Chailan. 199 So. 222. 196 
La. 380. 

Za Oalifonia 

(1) The rule of the text has been 
followed.—Pepin v. Stricklin. 299 P. 
667, 114 CaLApp. 32—Pacific Fruit 
Exchange v. Schropfer, 279 P. 170. 
99 Cal.App. 692. 

(2) However, in a case where the 
purchaser from the * execution pur¬ 
chaser failed to testify that he pur¬ 
chased without notice and for a 
valuable consideration, it was held 
that he failed to sustain the burden 
of proving that the conveyance to 
him was taken In good faith.—Rab¬ 
bit V. Atkinson. -113 P.2d 14, 44 Cal. 
App.2d 762. 

la Tex.—^Watts v. Bruce, 72 S.W. 

268, 81 Tex.Civ.App. 847. 

11. Cal.—Rabbit V. Atkinson, 118 P. 

2d 14, 44 Cal.App.2d 752. 


Tex.—Richardson v. Hughes, Civ. 
App.. 146 S.W.2d 255. error dis¬ 
missed, Judgment correct. 

19. Ala.—King v. City Nat. Bank of 
Paducah, Ky., 144 So. 31. 225 Ala. 
658. 

N.J.—Eckman v. Beihl, 184 A 430, 
116 N.J.Law 308. 

13. Cal.—Sellers v. Nell, App., 117 
P.2d 390. 

Mo.—^Wamsley v. Snow, 63 S.W.2d 
258, 331 Mo. 261. 

Okl.—^Morgan v. City of Ardmore 
ex rel. Love & Thurmond. 78 P.2d 
786. 788. 182 Okl. 542. citing Oor. 
pus Jtizls. 

23 C.J. p 754 note 61. 

Defects or irregularities as ground 
for setting sale aside see supra 9S 
230-235. 

Remedies against purchaser see in¬ 
fra 9 312. 

Rights of purchaser on failure of 
title see infra 99 306-308. 

14. Mo.—^Wamsley v. Snow. 68 B.W 
2d 258, 331 Mo. 261. 

Pa.—Russell V. Randolph, 22 Wash. 
Co. 52. 

23 C.J. p 765 note 62. 

15. Mo.—Sid well V. Kaster, 232 S. 
W. 1006, 28*9 Mo. 174. 

Tex.—Scott V. McGlothlin, Civ.App., 
80 S.W.2d 511, affirmed McGlothlin 
V. Scott, Com.App., 48 S.W.2d 610 
—^Taylor v. Doom, 96 S.W. 4, 43 
Tex.Clv.App. 69. 

23 C.J. p 755 note 64. 

Claim of fkand aad aomlndobtsdassa 
Where a default Judgment of a 

domestic court of superior Jurisdic¬ 
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tion is Immune to collateral attack 
by a party for fraud, the Judgment 
debtor may not show fraud or that 
he did not owe the debt and a pur¬ 
chaser of property sold on execution 
under the Judgment acquires a good 
title as against a claim of fraud and 
nonindebtedness.—Geo. Benz & Son>4 
V. Hassle, 293 N.W. 133, 208 Minn. 
11 - 8 . 

16. Ind.—^Hutchins v. Doe, 8 Ind. 
528. 

23 C.J. p 755 note 65. 

17. Fla.—Brauer v. Paddock, 139 So. 
146, 103 Fla. 1'176. 

Ill.—'Ledford v. Weber, 7 Ill.App. 87. 
Mich.—Beler v. Pacholka, 285 N.W. 
811, 253 Mich. 673. 

Okl.—Morgan v. City of Ardmore ex 
rel. Love & Thurmond, 78 P.2d 785, 
182 Okl. 542—Empire Supply Co. 
V. McCann. 260 P. 44, 127 Okl. 195. 
Tex.—Reitz v. Mitchell, Clv.App., 256 
S.W. 697. 

23 C.J. p 75'5 note 66. 

18. U.S.—Salinas v. Jones, D.C.Tex., 
60 F.2d 1049. 

Idaho.—Evans v. City of American 
Falls, 11 P.r,d 363. 368, 52 Idaho 
7. citing Corpus Juris. 

23 C.J. p 756 note 67. 

19. N.C.—Co wen v. Withrow, 19 S. 
E. 645, 114 N.C. 558. 

23 C.J. p 756 note 68. 

Hormaut judgmsut 
Ga.—Odum v. Peterson, 163 S.E. 767. 
170 Ga. 666. 

23 C.J. p 756 note 68 [aj. 

80, Ala.—^Howard v. Corey, 26 So. 
682, 126 Ala. 283. 
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It is a general rule that the title of a bona fide 
purchaser is not affected by defects and irregulari¬ 
ties in, or pertaining to, the writ of execution, such 
as defects in its contents or irregularities in its is¬ 
suance or in the proceedings after judgment to ob¬ 
tain its issuance.2l Thus no mere irregularity in 
the indorsement of the writ, or clerical error in 
its recitals, which render it voidable only, will in¬ 
validate the title of a bona fide purchaser at a sale 

thereunder.22 

On the other hand, if the writ is void,23 or the 
clerk had no right to issue it,24 or the officer to 
whom the writ is directed or delivered has no au¬ 
thority to levy,25 as where the writ does not direct 
or command him to levy,26 the purchaser acquires 
no title. It has also been held that a purchaser ac¬ 
quires no title to property sold under a writ which 
is defective on its face because not in compliance 
with statutory requirements.27 

Delay in issuing writ. Where it is required that 
execution shall issue within a designated period 
after the rendition of judgment, its issuance after 
the expiration of such period without a revival by 
scire facias renders it voidable merely, and a sale 
thereunder will give a valid title to the purchaser 
but if the writ is dormant the sale is void and the 
judgment debtor may assert title.23 

Sale under several executions. Where property 
is sold under several executions, it is generally held 
that the title of the purchaser will be good if one of 
the executions is valid, although the others under 


which the property is sold are void,*® Some au¬ 
thority, however, is to the contrary.31 

c. Relating to Levy 

At a general rule, mere Irregularltlee In the levy of 
execution do not affect the title of an execution pur¬ 
chaser. 

In some jurisdictions the rule is that there must 
be a valid levy as prescribed by statute in order to 
support the sheriffs deed, and that where such 
statutory levy is wanting the execution purchaser 
acquires no title.33 In other jurisdictions, how¬ 
ever, while it is recognized that the levy must com¬ 
ply with the substantial requisites of the law in 
order that title may pass,33 and that there may be 
some defects in the levy which will render the 
sale void and prevent the title from passing,34 the 
general rule is that the title of the purchaser is 
not affected by irregularities in the levy with which 
he was not connected, such as failure of the officer 
to make a seizure of the property in the mode or 
by the steps prescribed by statute,35 to attach a levy 
and inventory to the execution,*8 to make a de¬ 
mand of payment before levying the execution,®! 
to abide by the debtor's selection of property to 
be levied on,33 or to make demand on the debtor 
for property before selling.33 Formal defects in 
the copy of the writ served on the debtor are not 
fatal;*® and failure to record the levy, as pro¬ 
vided by statute, is not fatal if no rights of third 
persons intervene.4l 

Excessive levy. It has been held that a levy 


ai« Ala.—Williams v. Oates. 102 So 
712, 212 Ala. 396. 

Tex.—Smith v. Bittlck, Clv.App., 237 
S.W. 331. error refused. 

23 C.J. p 756 note 70. 

Effect of return or defects therein 
on title of purchaser see Infra S 
330. 

22 . Minn.—Swaney v. Hasara, 205 
N.W. 274, 164 Minn. 416. 

23 C.J.'p 766 note 71. 

23 . Ala.—^Williams v. Oates, 102 So. 
712, 212 Ala. 396. 

Mo.—Mahon v. Tavern Rock, 37 S.W. 

2d 662, 327 Mo. 391. 

23 C.J. p 757 note 72. 

24 . Mo.—Wolz V. Venard, IVl S.W. 
760, 263 Mo. 67. 

23 O.J. p 757 note 73. 

23. Ga.—Torbert v. Collier. 81 S.E. 
1103, 141 Oa. 700. 

111.—Bybee v. Ashby, 7 Ill. 151, 43 
Am.D. 47. 

26b Mo.—^Keellne v. Sealy, 164 S.W. 
666, 255 Mo. 492—Maupin v. Em¬ 
mons, 47 Mo. 304. 

27 . 111.—Sidall V. Schumacher. 99 

111. 424. 

28 C.J. p 757 note 76. 


28 . Ala.—Prince v. Carter, 65 So. 
326. 186 Ala. 535. 

23 C.J. p 757 note 77, p 380 note 13. 
Writ issued without statutory aotlee 
The text rule holds true where an 
execution is issued without the stat¬ 
utory notice required where issued 
after a certain length of time.—Mc- 
Keithen v. Blue, 62 S.E. 769, 149 N. 
C. 95, 128 Am.S.R. 6*54. 

29 . Ga.—Davis v. Comer, 83 S.E. 
852, 108 Ga. 117, 75 Am.S.R. 33— 
Shaw V. Walker, 104 S.E. 23, 25 
Ga.App. 642. 

aOL Kan.—Catlln v. Deerlng, 170 P. 

39'6, 102 Kan. 254. 

23 C.J. P 758 note 94. 

31. Ind.—'Ferrler v. Deutchman, 12 
N.E. 497. Ill Ind. 330. 

23 C.J. p 768 note 95. 

82. Ark.—Hughes v. Watt, 26 Ark. 

22 . 8 , 

23 C.J. p 757 note 80. 

83. Mass.—Williams v. Amory, 14 
Mass. 20. 

84 . Aria—^Hill v. Favour, 84 P.2d 
576. 62 Ariz. 541. 
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Tex —Held Bros. v. Dawson, Civ. 

App., 117 S.W.2d 481. 

23 C.J p 757 note 82. 

35. Mont.—State v. District Court 
of Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 

Mont. 355. 

23 C.J. p 757 note 83. 

Valluro of realty attabhmsnt to 
orsato lion did not prevent purchas¬ 
er at execution sale from acquiring 
title, where there were no interven¬ 
ing rights.—Crockett v. Borgerson, 
152 A. 407, 1^9 Me. 895. 

Sa N.J.—Black V. Mullins, 92 A. 

281, 84 N.J.Law 463. 

37. 111.—Rock V. Haas, 110 Ill. 528. 

23 C.J. p 757 note 85. 

88. Ind.—^Tillotson v. Doe, 5 Blackf. 
590. 

89 . Ind.—Dahr v. Ulmer, 60 N.E. 
1009, 27 Ind.App. 107. 

40 . Minn.—Carlson v. Smith, 119 N. 
W. 199. 127 Minn. 203. 

41 . Me.—Crockett v. Borgerson, 142 

A. 407, 129 Me. 395—Swift v. 

Guild, 47 A. 912, 94 Me. 484, 80 
Am.S*R> 406. 
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which is excessive, see supra § 107, will not in- crty sold for more than two thirds of its value 

validate a sale thereunder 2 but according to some under such appraisement.®® 

authorities if the levy is entirely out of proportion 

to the debt the purchaser acquires no title,al- § 300. —— Relating to Sale or Acts after 
though this is so only in extreme cases.^^ Sale 


Exhausting personalty before levy on land. Ac¬ 
cording to some authorities the failure to exhaust 
personalty before levying on land, as required by 
statute, see supra § 100, will not invalidate the 
title of an innocent purchaser who has not been 
instrumental in causing the officer to violate the 
law,^® although it has also been held that a sheriff’s 
deed based on a return which fails to show that the 
personalty was insufficient to satisfy the judgment 
is void and conveys no title.^® 

d. Relating to AppriuSement ^ 

Irregularities In the appraletment do not affect the 
title of an execution purchaser, but, according to tome 
authorities, a sale made without any appraisement pasaea 
no title. 

Defects and irregularities in the appraisement do 
not affect the title of the execution purchaser.^^ 
However, it has been held that title docs not pass 
under a sale made without any appraisement,^® at 
least, under some circumstances,^® although it has 
been held that title passes where there was a prior 
appraisement under other proceedings and the prop- 


Mere defects or Irregularltlee relating to the sale or 
to acts after the sale do not ordinarily affect the title of 
the execution purchaser, but no title paeaes under a vote! 
sale. 

Merc irregularities in the sale, or connected 
therewith, do not ordinarily affect the title of the 
execution purchaser,®^ where not caused or induced 
by the purchaser.®® Failure of the officer to keep 
the property in his possession for the required 
length of time before sale is not fatal.®® The fact 
that property was improperly sold en masse does 
not affect the title of the purchaser;®* nor does 
failure to notify the judgment debtor of his right 
to select exempt property avoid the sale and the 
deed given thereunder.®® 

On the other hand, the sale is void and vests no 
title in the purchaser where, contrary to statutory 
provisions, the sale is made at the first offering for 
less than the proper proportion of the appraised 
value of the property;®® where a sale under process 
issued out of the court in question is prohibited by 
statute;®*^ or where the officer making the sale is 
without authority to do so,®® as where he has been 
restrained by injunction,®® or where he sells under 


40 . Wash.—McConnell v. Kaufman. 

32 P. 782, 6 Wash. 686. 

23 C.J. p 467 note 67. 

43. Qa.—^Wood v. Sommerfleld, IfS 
S.E. 428, 185 Ga. 441. 

23 C.J. p 4>67 note 68, p 759 note 18. 

44. Ga.—^Landrum v. Broad well, 85 
S.E. 638, 110 Ga. 638. 

28 C.J. p 769 note 14. 

45. Ohio.—Wheeling, L*. E. ft P. 
Coal Co. V. First Nat. Bank. 45 N. 
E. 630, 65 Ohio St. 233. 

23 C.J. p 444 note 88, p 758 note 2. 
40;. Oa.—^Burden v. Gates, 3 S.E.2d 
679, 188 Oa. 284—^Robinson v. 

Burge, 71 Ga. 626. 

47. Ky.—Guelot v. Pearce, 88 S.W. 

892. _ ■ 

28 C.J. p 757 n^te 90. 

40 . Ind.—Doe v. Collins, Smith P 
58. 

49 . Ky.—Smith v. Mason, 26 S.W. 

493, 16 Ky.L. 719. 

28 C.J. P 767 note 92 [a]. 

5a Ksn*—Shaffer v. Knox, 63 P* 
786, 7 Kan.App. 182. 

51. Mont.—Pox V. Curry, 29 P.2d 
668, 96 Mont. 212. 

Pa.—Colvin V. Crown Coal ft Coke 
Oo., 90 Pa.Sttper. 660. 

Tex.—Stone V. King, Civ.App.. 164 
S.W.2d 621, error refused. 

23 C.J. p 768 note 96. 


Error la advertisement 

(1) Misdescription of district in 
advertisement of execution sale of 
land does not affect title of purchas¬ 
er, who took without notice.—Burson 

V. Shields. 129 S.E. 22, 160 Ga. 723. 

(2) Error in advertisement, with 
reference to court from which ex¬ 
ecution issued, does not render void 
sale of automobiles to purchaser, 
without notice of such Irregularity. 
—^Washington Loan ft Banking Co. v. 
Butler. 126 S.E. 289, 169 Oa. 620. 
Xisad in eneess of homestead 

Execution sale of homestead and 
additional land would not be invalid 
as to land in excess of homestead.— 
Conley v. Abrams, Tex.Clv.App., 7 S. 

W. 2d 674, error refused. 

52. Tex.—Stone v. King, Civ.App., 
164 S.W.2d 621, error refused— 
Hendron v. Yount-Lee Oil Co., Civ. 
App., 119 S.W.2d 171, error re¬ 
fused. 

23 C.J. p 768 note 97. 

53. Me.—Richardson v. Kimball, 28 
Me. 463—^Tuttle v. Gates, 24 Me. 
896. 

54. Mo.—Hays v. Perkins, 18 S.W. 
1127. 109 Mo. 102. 

23 C.J. p 758 note 8. 

Xa absenoo of nsgusst that land bo 
sold BoparaMy or evidence of timely 
objection to tracts being sold to¬ 
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gether, no advantage could be had 
from fact that three tracts were of¬ 
fered for sale and sold together.— 
Downs V. Wagnon, Tex.Civ.App., 63 
S.W.2d 777, error dismissed. 

55. Mo.—Hudson v. Wright, 103 S. 

W. 8, 204 Mo. 412. 

6a La.—Monroe v. Jones. 66 So. 
769, 136 La. 143. 

57. Okl.—Robertson v. Eldridge, 87 
P. 659, 16 Okl. 599. 

6a N.Y.—^Harris v. Murray. 28 N.T. 
574, 86 Am.D. 268. 

Tex.—Stone v. King, Civ.App., 164 
S.W.2d 621, error refused. 

Eeoall of esoontion 

Sheriff’s sale had under order of 
sale and special execution previously 
recalled by execution creditor was 
void for want of authority, and con¬ 
ferred no right on purchaser at sale. 
—Cooper V. State ex reL Com'rs of 
Land Office, 63 P.2d 698, 178 Okl. 632. 
Sals after return day 
A sale of real estate made under an 
execution after the return day on 
the writ Is void, and the purchaser 
acquires no title thereby.—Reynolds 
V. Farmers ft Merchants Nat. Bank 
of Nooona, Tex.Civ.App., 186 S.W.2d 
666 . 

5a N.C.—Stem V. Austem, 27 B.EL 
81, 120 N.C. 107. 

28 C.J. p 769 note 11. 
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§ 301 


an execution directed to an officer of another ju¬ 
risdiction**® 

A sale of personal property not in the possession 
of the officer or within the view of the bidders 
generally is void and confers no title on the pur¬ 
chaser but there is authority holding that such 
sales are merely voidable.*^ 

Notice of sale. In most jurisdictions a mistake 
or defect in, or even failure to give, notice of sale 
does not render the sale void so as to invalidate 
the title of a bona fide purchaser,** but in other 
jurisdictions failure to give the statutory notice ren¬ 
ders the sale void.®* 

Stifling of bidding. If the purchaser stifles bid¬ 
ding, it has been held that the sale is voidable but 
not void;®® but some courts have held that the 
purchaser will not be permitted to hold property so 
purchased.®® 

Acts or omissions after sale. The title of the 
purchaser cannot be affected by delinquencies of the 
sheriff committed subsequent to the sale;®*^ and 
failure to have the sale confirmed, even where re¬ 
quired by statute, does not invalidate the purchas¬ 
er's title.®* 

§ 301. Effect of Reversal, Vacation, or Mod¬ 
ification of Judgment 

a. Reversal or vacation 

b. Modification 

a. Reversal or Vacation 

(1) In general 


(2) Where purchaser is judgment creo 
itor or his attorney, assignee, oi 
vendee 

(1) In General 

The title of en execution purchaser who purchaeee 
before an appeal la taken or before the Judgment le 
aupereeded or euapended la not Impaired by the aubae- 
quent reveraal or vacation of the judgment. 

The title of an execution purchaser, and par¬ 
ticularly of a bona'fide purchaser who is a stranger 
to the suit, who purchases before an appeal is taken 
and before the judgment is superseded or suspend¬ 
ed by giving a bond, is not impaired by the subse¬ 
quent reversal of the judgment on appeal or its 
being set aside by the trial court on grounds which 
do not render the judgment absolutely void,®* or for 
frauds, vices, or infirmities which do not appear on 
the face of the record, as appears supra § 293; and 
this rule has been applied where the judgment con¬ 
tained recitals of personal service of process, al¬ 
though in fact there was no service.*^® The rule 
has been affirmed by statute in some jurisdictions,"^^ 
but in other jurisdictions, under statutes relating 
to new trials, a new trial granted within a specified 
period of time for a particular cause is deemed a 
continuation of the original suit and defeats the 
title of the purchaser."^* If the judgment was re¬ 
versed before levy and sale, no title passes to the 
purchaser,^* and, where the judgment stands re¬ 
versed at the time of sale, a subsequent affirmance 
does not aid the purchaser."^* 

Where the judgment in another action is levied 
on and sold while the right of appeal therefrom 
still exists, the execution purchaser takes subject to 


60. Pa.—Gordon v. Camp, 3 Pa. 349, 
46 Am.D. 647. 

61. N.C.—Alston v. Morphew, 18 S. 

E. 336, 113 N.C. 460. 

23 C.J. p 632 note 15. 

66. Del.—Hazzard v. Burton, 4 Del. 

62. 

23 C.J. p 632 note 16. 

63. Minn.—Slvaney v. Hasara, 205 
N.W. 274, 164 Minn. 416. 

N.Y.—Rotkowltz v. Sohn, 239 N.T.S. 

639, 136 Misc. 265. 

23 C.J. p 768 note 98. 

64. U.S.—U. S. V. Sinclair, Tez., 209 

F. 612, 126 C.C.A. 606. 

23 C.J. p 758 note 99. 

65 . U.S.—Froneberger v. Charlotte 
First Nat. Bank, N.C., 203 F. 429, 
121 C.C.A. 639. 

66 . Ind.—Arnold v. Cord, 16 Ind. 177. 

67 . Ky.—Galot v. Pearce, 38 S.W. 
892, 18 Ky.L. 1004. 

23 C.J. p 759 note 16. 

Effect of return or defects therein on 
title of purchaser see infra 330. 

33 C.J.S.-38 


68. S.D.—Baxter v. O’Lieary, 72 N. 
W. 91. 10 S.D. 150. 66 Am.S.R. 702. 

69. La.—^Wetherbee v. Lodwick 

Lumber Co., 193 So. 671, 194 La. 
352—United Railway Men’s Oil 
Asfl’n V. Dupuy, 161 So. 71, 178 
La. 179—Bank of La Fourche v. 
•Barrios. 118 So. 893. 167 La. 215— 
Dyer v. Mountz, 102 So. 413, 157 
La. 316—Citizens* Bank of Colum¬ 
bia V. Bellamy Lumber Co., 73 So. 
308, 140 La. 497—Blappert v. Pag- 
luighi, App., 192 So. 135. 

Mo.—Sidwell V. Raster, 232 S.W. 1006, 
289 Mo. 174. 

Or.—Niedermeyer, Inc. v. Fehl, 67 P. 
2d 1086, 1092, 163 Or. 666, quoting 
Oorpos Juris. 

23 C.J. p 771 note 27. 

Distinction between void and voidable 
Judgments as affecting purchaser 
see supra 8 299. 

Purchaser with aotioe 
Where the purchase is made by 
a stranger and the circumstances of 
the case show that he is chargeable 
with notice of the facta and pro- 
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ceedings leading up to the Judgment, 
his title will not be protected as 
against the execution debtor or his 
grantee.—Cottle v. Simon, 47 N.E. 
815, 163 N.T. 403. reversing 92 Hun 
607. 

Only right or remedy of execution 

debtor is to claim the proceeds of 
the sale.—Continental Securities Cor¬ 
poration V. Wetherbee, 176 So. 671, 
187 La. 773—Jefferson v. Gamm, 90 
So. 682, 150 La. 372. 

TO. Tex.—Carpenter v. Anderson, 77 
S.W. 291, 33 Tex.Civ.App. 484, over¬ 
ruling Scanlan v. Campbell, 65 S. 
W. 601. 22 Tex.Civ.App. 606. 

71. Iowa.—English v. Otis, 101 N.W. 

293, 125 Iowa 655. 

23 C.J. p 772 note 31. 

78. Tex.—Glaze v. Johnson, 66 S.W. 

662. 27 Tex.Clv.App. 116. 

23 C.J. p 772 note 32. 

73. Tex.—Flanary v. Wade, 113 S. 
W. 8, 102 Tex. 63, reversing. Civ. 
App., 108 S.W. 606. 

74. Tex.—^Flanary v. Wade, supra. 



§ 299 


EZEClfTIOm 


33 C.J.S. 


which is excessive, see supra § 107, will not in* 
validate a sale thereunder but according to some 
authorities if the levy is entirely out of proportion 
to the debt the purchaser acquires no title,^3 al¬ 
though this is so only in extreme cases.^^ 

Exhausting personalty before levy on land. Ac¬ 
cording to some authorities the failure to exhaust 
personalty before levying on land, as required by 
statute, see supra § 100, will not invalidate the 
title of an innocent purchaser who has n^t been 
instrumental in causing the officer to violate the 
law,^^ although it has also been held that a sheriff’s 
deed based on a return which fails to show that the 
personalty was insufficient to satisfy the judgment 
is void and conveys no title.^® 

d. ftAla-ttng td AppflusemeiLt ^ 

Irregularitiet In the appralMment do not affect the 
title of an execution purchaser, but, according to some 
authorities, a sale made without any appraisement passes 
no title. 

Defects and irregularities in the appraisement do 
not affect the title of the execution purchaser.^7 
However, it has been held that title does not pass 
under a sale made without any appraisement,^ ^ at 
least, under some circumstances,^^ although it has 
been held that title passes where there was a prior 
appraisement under other proceedings and the prop¬ 


erty sold for more than two. thirds of its value 
under such appraisement.^^) 

§ 300. — Relating to Sale or Acts after 
Sale 

More dofoetc or IrroguUritloc relating to the tale or 
to acta after the aale do not ordinarily affect the title of 
the execution purchaaer, but no title paaaea under a void 

aale. 

Mere irregularities in the sale, or connected 
therewith, do not ordinarily affect the title of the 
execution purchaser,5^ where not caused or induced 
by the purchaser.®^ Failure of the officer to keep 
the property in his possession for the required 
length of time before sale is not fatal.53 Xhe fact 
that property was improperly sold en masse does 
not affect the title of the purchaser nor does 
failure to notify the judgment debtor of his right 
to select exempt property avoid the sale and the 
deed given thereunder.®® 

On the other hand, the sale is void and vests no- 
title in the purchaser where, contrary to statutory 
provisions, the sale is made at the first offering for 
less than the proper proportion of the appraised 
value of the property;®® where a sale under process 
issued out of the court in question is prohibited by 
statute;®*^ or where the officer making the sale is 
without authority to do so,®® as where he has been 
restrained by injunction,®® or where he sells under 


42. Wash.—McCJonnell v. Kaufman, 
32 P. 7'82, 5 Wash. 686. 

23 C.J. p 467 note 67. 

43. Ga.—^Wood v. Sommerfleld, 19*5 
S.E. 428, 185 Ga. 441. 

23 C.J. p 4<67 note 68, p 759 note 13. 

44. Ga.—Landrum v. Broad well, 85 
S.E. 638, 110 Ga. 538. 

23 C.J. p 769 note 14. 

45. Ohio.—Wheeling, L. E. & P. 
Coal Co. V. First Nat. Bank, 46 N. 
E. 630, 55 Ohio St. 233. 

23 C.J. p 446 note 88, p 758 note 2. 
46L Ga.—^Burden v. Gates, 3 S.E.2d 
679, 188 Ga. 284—Robinson v. 

Burge, 71 Ga. 526. 

47. Ky.—Guelot v. Pearce, 38 S.W. 

892. ^ ■ 

28 C.J. p 757 note 90. 

4a Ind.—^Doe v. Collins, Smith p 

68 . 

4a Ky.—Smith v. Mason, 26 S,W. 

493, 16 Ky.L. 719. 

28 C.jr. P 767 note 92 [a]. 

sa Kan.—Shaffer v. Knox, 68 P. 
786. 7 KaA.App. 182. 

51. Mont,—Fox V. Curry, 29 P.2d 

668, 96 Mont 212. 

Pa.—Colvin V. Crown Coal & Coke 
Go., 90 PaSuper. 660. 

Tex.—Stone v. King, Civ.App,, 164 
aw.2d 621, error refused. 

28 C.J. p 768 note 96. 


Error la advertlBemeat 

(1) Misdescription of district in 
advertisement of execution sale of 
land does not affect title of purchas¬ 
er, who took without notice.—Burson 

V. Shields, 129 S.E. 22, 160 Ga 723. 

(2) Error in advertisement, with 
reference to court from which ex¬ 
ecution Issued, does not render void 
sale of automobiles to purchaser, 
without notice of such irregularity. 
—^Washington Loan 4b Banking Co. v. 
Butler, 126 S.E. 289, 169 Ga 620. 
lamA la saoess of hoBMSfeead 

Execution sale of homestead and 
additional land would not be invalid 
as to land in excess of homestead.— 
Conley v. Abrams, Tex.Civ.App., 7 S. 

W. 2d 674, error refused. 

58. Tex.—Stone v. King, Civ.App., 
164 S.W.2d 621, error refused— 
Hendron v. Yount-Lee Oil Co., Civ. 
App., 119 S.W.2d 171, error re¬ 
fused. 

23 C.J. p 768 note 97. 

53. Me.—^Richardson v. Kimball, 28 
Me. 463—Tuttle v. Gates, 24 Me. 
896. 

54. Mo.—^Hays v. Perkins, 18 S.W. 
1127, 109 Mo. 102. 

28 C.J. p 768 note 8. 

Ta. abseaoe of nsgasst that Inad bo 
solA BopasMelj or evidence of timely 
objection to tracts being sold to¬ 
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gether, no advantage could be had 
from fact that three tracts were of¬ 
fered for sale and sold together.— 
Downs V. Wagnon, Tex.Civ.App., 65 
S.W.2d 777, error dismissed. 

55. Mo.—Hudson v. Wright, 103 S. 

W. 8, 204 Mo. 412. 

55. La.—Monroe v. Jones. 66 So. 
769, 136 La. 143. 

57. Okl.—Robertson v. Eldridge, 8T 
P. 669, 15 Okl. 599. 

58. N.T.—Harris v. Murray, 28 N.T. 
574, 86 Am.D. 268. 

Tex.—Stone v. King, Civ.App., 154 
S.W.2d 621, error refused. 

Eecall of eseoution 
Sheriff's sale had under order of 
sale and special execution previously 
recalled by execution creditor was 
void for want of authority, and con¬ 
ferred no right on purchaser at sale. 
—Cooper V. State ex reL Com'rs of 
Land Office, 63 P.2d 698, 178 Okl. 682. 
Mo after rotnm day 
A sale of real estate made under an 
execution after the return day on 
the writ is void, and the purchaser 
acquires no title thereby.—Reynolds 
v. Farmers & Merchants Nat. Bank 
of Nocona, Tex^Civ.App., 135 S.W.2d 
666 . 

59c N.C*—Stern v. Austern, 27 S.B. 

81, 120 N.C. 107. 

28 C.J. P 769 note 11. 
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§ 301 


an execution directed to an officer of another ju¬ 
risdiction.^^ 

A sale of personal property not in the possession 
of the officer or within the view of the bidders 
generally is void and confers no title on the pur¬ 
chaser but there is authority holding that such 
sales are merely voidable.®^ 

Notice of sale. In most jurisdictions a mistake 
or defect in, or even failure to give, notice of sale 
does not render the sale void so as to invalidate 
the title of a bona fide purchaser,but in other 
jurisdictions failure to give the statutory notice ren¬ 
ders the sale void.®* 

Stifling of bidding. If the purchaser stifles bid¬ 
ding, it has been held that the sale is voidable but 
not void;®® but some courts have held that the 
purchaser will not be permitted to hold property so 
purchased.®® 

Acts or omissions after sale. The title of the 
purchaser cannot be affected by delinquencies of the 
sheriff committed subsequent to the sale;®^ and 
failure to have the sale confirmed, even where re¬ 
quired by statute, does not invalidate the purchas¬ 
er's title.®® 

§ 301. Effect of Reversal, Vacation, or Mod¬ 
ification of Judgment 

a. Reversal or vacation 

b. Modification 

a. Beversal or Vacation 

(1) In general 


(2) Where purchaser is judgment creo 
itor or his attorney, assignee, ot 
vendee 

(1) In General 

The title of an execution purchaser who purchases 
before an appeal Is taken or before the Judgment Is 
superseded or suspended Is not Impaired by the subse* 
quent reversal or vacation of the judgment. 

The title of an execution purchaser, and par¬ 
ticularly of a bona'fldc purchaser who is a stranger 
to the suit, who purchases before an appeal is taken 
and before the judgment is superseded or suspend¬ 
ed by giving a bond, is not impaired by the subse- 
quent reversal of the judgment on appeal or ita 
being set aside by the trial court on grounds which 
do not render the judgment absolutely void,®® or for 
frauds, vices, or infirmities which do not appear on 
the face of the record, as appears supra § 293; and 
this rule has been applied where the judgment con¬ 
tained recitals of personal service of process, al¬ 
though in fact there was no service.^® The rule 
has been affirmed by statute in some jurisdictions,^^^ 
but in other jurisdictions, under statutes relating 
to new trials, a new trial granted within a specified 
period of time for a particular cause is deemed a 
continuation of the original suit and defeats the 
title of the purchaser.*^® If the judgment was re¬ 
versed before levy and sale, no title passes to the 
purchaser,*^* and, where the judgment stands re¬ 
versed at the time of sale, a subsequent affirmance 
does not aid the purchaser.*^* 

Where the judgment in another action is levied 
on and sold while the right of appeal therefrom 
still exists, the execution purchaser takes subject to 


60. Pa.—Gordon v. Camp, 3 Pa. 849, 
45 Am.D. 647. 

61. N.C.—^Alston v. Morphew, 18 8. 

E. 335, 113 N.C. 460. 

23 C.J. p 632 note 16. 

68. Del.—Hazzard v. Burton, 4 Del. 

62. 

23 C.J. p 632 note 16. 

63. Minn.—Slvaney v. Hasara, 206 
N.W. 274, 164 Mipn. 416. 

N.Y.—Rotkowltz V. Sohn. 239 N.Y.S. 

638, 136 Mlac. 265. 

23 C.J. p 758 note 98. 

64. U.S.—U. 8. V. Sinclair, Tex., 209 

F. 612, 126 C.C.A. 606. 

23 C.J. p 758 note 99. 

65. U.S.—Fronebersrer v. Charlotte 
First Nat. Bank. N.C., 203 F. 429, 
121 C.C.A. 639. 

66. Ind.—Arnold v. Cord, 16 Ind. 177. 

67 . Ky.—Galot v. Pearce, 88 S.W. 
892. 18 Ky.L. 1004. 

28 C.J. p 759 note 16. 

Effect of return or defects therein on 
title of purchaser see infra 8 830. 

33 C.J.S.-38 


66. S.D.—Baxter v. ©’Deary, 72 N. 

W. 91. 10 S.D. 150, 66 Am.S.R. 702. 

69. La.—W etherbee v. Lodwick 

Lumber Co., 193 So. 671, 194 Leu 
352—United Railway Men’s Oil 
Ass’n V. Dupuy, 151 So. 71, 178 
La. 179—Bank of La Fourche v. 
•Barrios, 118 So. 893, 167 La. 215— 
Dyer v. Mountz. 102 So. 413, 167 
La. 316—Citizens* Bank of Colum¬ 
bia V. Bellamy Lumber Co., 73 So. 
308, 140 La. 497—^Blappert v. Pas:- 
luisrhi, App., 192 So. 135. 

Mo.—Sldwell V. Raster, 232 S.W. 1006, 
289 Mo. 174. 

Or.—Nledermeyer, Inc. v. Fehl, 67 P. 
2d 1086, 1092, 153 Or. 666, quotinsr 
Corpus Juris. 

23 C.J. p 771 note 27. 

Distinction between void and voidable 
Judgments as affecting purchaser 
see supra 8 899. 

Purohaser with aotios 
Where the purchase is made by 
a stranger and the circumstances of 
the case show that he is chargeable 
with notice of the facta and pro- 
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ceedings leading up to the Judgment, 
his title will not be protected as 
against the execution debtor or his 
grantee.—Cottle v. Simon, 47 N.E. 
815, 153 N.Y. 403, reversing 92 Hun 
607. 

Only right or remedy of execution 

debtor is to claim the proceeds of 
the sale.—Continental Securities Cor¬ 
poration V. Wetherbee. 175 So. 671. 
187 La. 773—Jefferson v. Gamm, 90 
So. 682, 150 La. 372. 

70. Tex.—Carpenter v. Anderson, 77 
S.W. 291, 33 Tex.Clv.App. 484, over¬ 
ruling Scanlan v. Campbell, 56 S. 
W. 501, 22 Tex.Clv.App. 605. 

71. Iowa.—English v. Otis, 101 N.W. 
293, 125 Iowa 555. 

23 C.J. p 772 note 31. 

72. Tex.—Glaze v. Johnson, 66 S.W. 
662, 27 Tcx.Civ.App. 116. 

23 C.J. p 772 note 32. 

73. Tex.—Flanary v. Wade, 113 S. 
W. 8, 102 Tex. 63, reversing. Civ. 
App., 108 S.W. 606. 

74. Tex.—Flanary v. Wade, supra. 
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such action as defendant in the judgment may le¬ 
gally take to appeal and obtain a reversal^^ 

Sale pending appeal. Except in some jurisdic- 
tionSi*^^ a reversal defeats the title of the purchaser 
where the sale was made pending the appeal, 
especially where the judgment was suspended or 
superseded by the giving of a bond,or where the 
purchaser had actual knowledge of the pending ap- 
pcal.7# 

(2) Where Purchaser Is Judgment Creditor 
or His Attorney, Assignee, or Vendee 

The title acquired at an execution aale, where the 
purchaser Is the execution creditor or one standing In 
his position, generally Is not protected by a subsequent 
reversal or vacation of the Judgment. 

The policy of law which protects the title which 
a stranger acquires at an execution sale under a 
voidable judgment does not apply where the pur¬ 
chase is made by the execution creditor or one oc¬ 
cupying his position, so that where an execution 
creditor bids in property at a sale under his own 
execution and the judgment is afterward set aside 
in the lower court or reversed on appeal, the for¬ 
mer owner of the property or the execution debtor 
becomes entitled to restitution of the property and 
can recover it in an appropriate proceeding, since 
in such case the execution creditor has none of the 
equities of a bona fide purchaser.^o It has been 
held, however, that restitution of the property it¬ 
self, whether lands or goods, cannot be had; that 
the right is limited to the proceeds.*^ Statutes pro¬ 
viding that on reversal there shall be a restitution 
of the price for which the land was sold but that 
the land shall not be restored have been held ap¬ 
plicable where the purchaser was the judgment 
creditor.®^ Where the sale is based on two judg¬ 
ments, the fact that the judgment on the inferior 
claim is afterward reversed does not affect the 
validity of the sale even where the judgment cred- 

76. Iowa.—^Markley v. Western Un¬ 
ion Tel. Ck>.. 141 N.W. 443. 169 Iowa 
667. 

76. Pa.—Kramer v. Wellendorlf, 10 
A. 892, 8 Pa.Ca8. 1. 

77. Iowa.—English v. Otis. 101 N.W. 

293, 126 Iowa 666. 

23 C.J. p 772 note 36. 

71. N.J.—Thompson v. Thompson. 1 
N.J.Law 184. 

71. Iowa.—Twogood v. Franklin. 27 
Iowa 231. 

80. Neb.—Baxter y. National Mortg. 

Loan Co.. 264 N.W. 676. 130 Neb. 

266. 

OkL—Morgan v. City of Ardmore ex 
Pel. Love ft Thurmond, 78 P.2d 
786. 182 Okl. 642. 

28 C.J. P 772 note 4L 


itor is the purchaser;®® and where the judgment 
creditor purchases before notice of the appeal, and 
when the cause is remanded recovers again for the 
whole amount of the first judgment, he will be pro¬ 
tected in his purchase, for in such case the recov¬ 
ery of the second judgment in effect declares that 
he is under no obligation to make restitution.®^ 

Under the practice in some jurisdictions by which 
the debtor’s property or any interest or estate there¬ 
in is set off or delivered to the creditor under a 
writ of elegit or an extent, the title to the property 
does not pass absolutely to the creditor, but de¬ 
pends on the continuance of the judgment;®® and 
hence, where the judgment is subsequently reversed, 
the debtor thereupon becomes entitled to have the 
specific property or interest restored to him, and 
he may recover it not only where it remains in the 
hands of the creditor,®® but where it has been sold 
to a third person, even though the third person is 
an innocent purchaser.®*^ 

Purchase hy execution creditor's attorney. Where 
the purchase at the sale was made by the execution 
creditor’s attorney who conducted the proceedings 
culminating in the judgment and sale, the execution 
debtor may enforce restitution from the attorney, 
although the attorney purchased for his own bene¬ 
fit; in such a case the attorney is chargeable with 
notice and occupies no more favorable a position 
than the execution creditor.®® A fortiori the at¬ 
torney is not protected where the circumstances of 
the case show that in reality he purchased for the 
benefit of the execution creditor,®® or was himself 
the beneficial plaintiff in the judgment.®® 

Purchase hy assignee of judgment. Where the 
judgment creditor assigns the judgment and the as¬ 
signee procures an execution to be issued thereon 
and purchases the property at the sale, he is not 
protected as a bona fide purchaser on a subsequent 
reversal of the judgment, but must make restitution 

Iowa.—Frazier v. Crafts. 40 Iowa 

110 . 

85. Me.—Bryant v. Fairfield, 61 Me. 
149. 

Extending executions, and proceed¬ 
ings by elegit see infra S 403. 

86 . Me.—Bryant v. Fairfield, supra. 
23 C.J. p 773 note 62. 

87. Me.—Bryant v. Fairfield, supra. 

88 . Ky.—Cavanaugh v. Willson, 67 
S.W. 620, 108 Ky. 759. 22 Ky.L. 
474. 

23 C.J. p 773 note 46. 

111.—^Hays V. Cassel. 70 Ill. 669. 
Iowa.—English v. Otis, 101 N.W. 293, 
126 Iowa 766. 

to. Ill. — ^McLean County Bank v. 
Flagg. 81 lU. 290. 83 Ain.D. 224. 


81. N.C.< 
272. 


-Den V. Dellinger, 6 N.C. 


B. Pa.—Lengert v. Chaninel. 67 A. 
661, 208 Pa. 229. 101 Am.S.R. 931. 
Whmi gala eompleted 
*'Sale.'* within statute providing 
that reversal of Judgment in satisfac¬ 
tion of which land is sold shall not 
defeat title of purchaser, but resti¬ 
tution shall be made of moneys re¬ 
ceived with lawful interest from day 
of sale, does not exist until order of 
confirmation is entered and time for 
superseding order has elapsed.—^Bax¬ 
ter V. National Mortg. Loan Co., 264 
N.W. 676, 130 Neb. 266. 

8. Kan.—Falk v. Feird Heim Brew¬ 
ing Co.. 72 P. 581, 67 Kan. 13L 
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to the execution debtor,although there is some 
authority to the contrary.®* 

Purchaser from execution creditor. Where the 
execution creditor, after purchasing at his own 
sale, the judgment not having been superseded by 
bond, sells the property to a third person who pur¬ 
chases for value and without notice, and the judg¬ 
ment is afterward reversed on appeal, it is held in 
some jurisdictions that the title of the purchaser 
is not affected by the reversal;®* but the contrary 
is held in other jurisdictions.®^ Especially does the 
purchaser from the execution creditor lose his title 
on reversal where he purchases pending an appeal, 
although there is no supersedeas, since he is charge¬ 
able with notice.®® At any event, a stranger thus 
purchasing from the execution creditor is not pro¬ 
tected from the effects of the subsequent reversal 
of the judgment unless he occupies the position of 
a purchaser for value and without notice;®® and 
in order to occupy this position he must acquire 
the legal title and pay the purchase money.®^ 

Where the execution creditor purchases at the 
sale and takes only a sheriff’s certificate which he 
assigns, the assignee, on a subsequent reversal of 
the judgment, cannot hold the property as against 
the execution debtor;®® but where the assignee of 
the certificate obtains the sheriff’s deed before re¬ 
versal of the judgment his title may be protected.®® 

Remedies, Where the purchase at the execution 
sale was made by the execution creditor, his at¬ 
torney, or assignee, it has been held that the former 
owner of the property or the execution debtor, on 


a reversal of the judgment, xnay compel restitution 
of the particular property, or may sue for dam- 
agesi if the property cannot be restored to him.® 

b. Modification 

A modlfleation of the Judgment generally doee not 
affect the title acquired by the purchaaer at an execution 
aale. 

Generally a modification of a judgment does not 
affect the purchaser’s title at the execution sale,® 
even though the execution creditor is the purchas¬ 
er,^ unless, in the latter case, such modification or 
partial reversal is on so material a point or is so 
great in extent as to destroy the grounds for the 
sale or make it inequitable for the sale to stand.® 
Thus, where the partial reversal or modification 
relates only to the amount, and the bid at which 
the property was purchased is less than the amount 
of the amended judgment, the sale will be per¬ 
mitted to stand, in the absence of other reasons 
for setting it aside, and the execution creditor’s 
title will not be affected by the amendment, since 
not all ground for the sale has been destroyed.® 

Amount of amended judgment less than amount 
hid. Where the modification of the judgment re¬ 
duces the amount thereof below the amount for 
which the execution creditor has bid in the proper¬ 
ty, it has been held that the title which the execu¬ 
tion creditor has acquired cannot be divested, but 
that he must pay to the execution debtor the dif¬ 
ference between the reduced amount of the judg¬ 
ment and the amount of the bid,7 although it has 
also been declared that the execution creditor is 


91. IlL—McJilton v. Love, 13 Ill. 

486. 64 Am.D. 449. 

23 C.J. p 773 note 48. 

99. La.—Farrar v. Stacy, 2 La.Ann. 

210 . 

93. Ill.—Hal lorn v. Trum, 17 N.E. 

823, 125 Ill. 247. 

23 C.J. p 773 note 54. 

96. Okl.—Morgan v. City of Ard¬ 
more ex rel. Love & Thurmond, 78 
P.2d 785. 182 Okl. 542. 

23 C.J. p 773 note 66. 

Fledgoo of property sold on execu¬ 
tion issued on default Judgment, la¬ 
ter set aside, was liable for its val¬ 
ue as of date of demand therefor.— 
Wichita Motors Co. v. United Ware¬ 
house Co., 266 P. 30, 123 Kan. 236. 

95. Ala.—Marks v. Cowles, 61 Ala. 
299. 

Cal.—D1 Nola v. Allison, 76 P. 976. 
143 Cal. 106, 101 Am.S.R. 84. 66 
L.RA. 419. 

99. Cal.—Reynolds v. Harris. 14 Cal. 

667. 76 Am.D. 469. 

28 C.J. p 778 note 67. 


97. Cal.—Reynolds v. Harris, supra. 
Wash.—Singly v. Warren, 61 P. 1066, 

18 Wash. 434, 63 Am.S.R. 896. 

98. Cal.—Reynolds v. Harris, 14 Cal. 
667, 76 Am.D. 469. 

Wash.—Singly v. Warren, 51 P. 1066, 
18 Wash. 434, 63 Am.S.R. 896. 

99. Ill.—Gulteau v. Wisely. 47 HI. 
433. 

1. Cal.—Reynolds v. Hosmer, 45 Cal. 
616. 

23 C.J. p 774 note 62. 

IBsasiire of damages 

(1) The measure of damages is the 
fair market value of the property 
when taken, and the owner is not 
confined to the amount of the pro¬ 
ceeds of the execution sale.—Hess v. 
Cedar Rapids State Bank, 182 N.W. 
813, 191 Iowa 685. 

(2) Other cases see 28 C.J. p 774 
note 62 La]. 

8. Iowa.—Hess v. Cedar Rapids 
State Bank. 182 N.W. 818, 191 Iowa 
686 . 


3. Cal.—Bonney v. Tilley, 65 P. 801, 
123 Cal. 126. 

23 C.J. p 774 note 63. 

Where eonrt did mot stay operation 
of former decree, sale under execu¬ 
tion under former decree should not 
be set aside on modification of de¬ 
cree.—^Wagner v. Wagner, 216 N.W. 
433, 237 Mich. 371, modifying 211 
N.W. 738. 237 Mich. 371. 

Xf there Is mo order for restitution, 
where such order is provided for by 
statute, the purchaser’s title is not 
affected by the modification of the 
Judgment.—Purser v. Cady, 49 P. 180, 
5 Cal.Unrep.Cas. 707. 

4. Bednetion of amount 

La.—Pasley v. McConnell, 88 La. 
Ann. 470. 

5. Nev.—Martin v. Victor Mill & 
Min. Co., 9 P. 336, 19 Nev. 197. 

23 C.J. P 774 note 65. 

6. Tex.—Sage v. Clopper, 48 S.W. 
86. 19 Tex.Civ.App. 502. 

23 C.J. p 774 note 66. 

7. La.—MeWaters v. Smith, 25 La. 
Ann. 615. 

23 C.J. P 774 note 68. 
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not bound to pay to the execution debtor the dif¬ 
ference between the amount of the bid and the 
amount of the judgment as reduced, but that the 
execution debtor is entitled to a vacation of the 
sale and a restitution of all the property purchased 
unless it appears that he would be prejudiced by 
pursuing this course instead of having payment of 
the excess.® 

§ 302. Right to Possession 

a. In general 

b. Property subject to mortgage 

c. Taking possession by force 

a. In General 

An execution purchaier acquiree only euch right to 
poaeeaeion of the property aa the debtor had; he ie en¬ 
titled to poeeeeeion of personal property when he has 
complied with the terms of sale and has made payment; 
on perfection of his title he has a right to possession of 
real property where the debtor was entitled to possession. 

A purchaser at an execution sale acquires only 
such right to possession of the property as the ex¬ 
ecution debtor had.® 

Personal property. The general rule is that the 
purchaser of personal property at an execution sale 
who has complied with the terms of the sale and has 
paid the amount of his bid is entitled to immediate 
possession of the property purchased,^® An ex¬ 
ception to the rule exists where a rule to set aside 
the sale is pending.il Where the property is 
pledged, redemption from the pledge is necessary to 
entitle the purchaser to possession.^® A change of 
possession is not necessary to the validity of the 
salei® or to the passing of title.^^ 

The purchaser has a reasonable time to remove 


the property,^® a reasonable time being deemed to 
be the time required to move the property with dili¬ 
gence in the ordinary manner of moving property 
of the same class.^® The act of the sheriff in de¬ 
livering to the purchaser a key to the building or 
room where the property is kept, together with the 
acts of the purchaser in assuming control of and 
removing the property, constitute a delivery.i^ 

An execution purchaser of fixtures as personal 
property who places a custodian in possession of 
them cannot thereby be deemed to be in possession 
of the real estate.^® 

Real property. Where the judgment debtor was 
entitled to possession, the execution purchaser of 
real property is entitled to possession immediately 
on the perfection of his title.^® The purchaser will 
not be put in possession where the execution debt¬ 
or’s title was in dispute and he was out of posses¬ 
sion at the time of the sale;®® nor is a purchaser 
entitled to possession of land which was not in¬ 
cluded in the execution sale.®! The purchaser of 
an estate in remainder is not entitled to possession 
until after the death of the tenant for life.®® 
Where only an undivided interest in the land is 
sold, the execution purchaser is only entitled to the 
right of possession to which the execution debtor 
was entitled, and his possession must therefore be 
that of a tenant in common or joint tenant.®® 

The purchaser is not entitled to the possession of 
real property until the execution and delivery of 
the sheriff’s deed, and his title will not support an 
action for such possession until then.®^ The mere 
purchase and certificate of sale alone either before 
or after the expiration of the redemption period 


Iowa.—Munson v. Plummer, 13 N. 
W. 71, 68 Iowa 736. 

a. Tex.—Lozano v. Guerra, Civ.App., 
140 S.W.2d 687. 

PuroUasar ot nadividad lataraat in 

aatatak required by terms of will to 
be kept Intact for a specifled period, 
could not abridge the executors' right 
to possession and control.—Lozano v. 
Guerra, supra. 

10. Cal.—Holm v. Overholt, 6 P.2d 
76, 214 Cal. 431. 

123 C.J. p 774 note 70. 

Vatu paroliasa pziae is paid, officer 
may refuse delivery of goods sold 
under execution.—^Terry v. Atlanta 
Wholesale Grocery Co., 127 So. 640, 
13 La.App. 418. 

11. La.—Baynn v. Breedlow, 3 Rob. 
383. 

10. N.T.—Stief V. Hart, 1 N.Y. 20. 
Tex.—Kimbrough v. Beverlng, Civ. 
App., 182 S.W. 403, 406. 


13. Cal.—Matteucci v. Whelan, 65 P. 
99. 123 Cal. 312, 66 Am.S.R. 60. 

Pa.—Bisbing v. Third Nat. Bank, 93 
Pa. 79, 39 Am.R. 726. 

14. Vt.—Caswell v. Jones, 26 A. 629, 
66 Vt. 457, 36 Am.S.R. 879, 20 L.R. 
A. 503. 

16. Ind.—Gelsendorff v. Eagles, 6 N. 
E. 743, 106 Ind. 38. 

23 C.J. p 774 note 76. 

13. Pa.—Stem v. Stanton, 39 A. 404, 
184 Pa. 468. 

17. Pa.—Brechtel v. Cortrlght, 13 Pa. 
Super. 384. 

la Ill.—Selberling v. Miller, 69 N.B. 
800, 207 IlL 443, affirming 106 Ill. 
App. 190. 

19. Ala.—^Teaford v. Moss, 179 So. 
917, 235 Ala. 490. 

DeL—Stidham v. Brooks, 6 A.2d 622, 
1 Terry 110. 

Ill.—Dunlavy v. Lowrie, 26 N.E.2d 67, 
372 111. 622. 
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I Philippine.—Muyeo v. Montilla, 7 
I Philippine 498. 

23 C.J. p 774 note 79. 

Duty of debtor to vacate is correla¬ 
tive to purchaser's right to posses¬ 
sion.—Hill V. Kitchens, 148 S.E. 754. 
39 Ga.App. 789. 

Neglect or failure to seonte posses, 
sloa does not defeat transfer of ti¬ 
tle by the officer's deed.—Hines v. 
Lavant. 123 S.E. 611, 168 Ga. 336. 
90. Del.—Wright v. Rodney, 10 Del. 
573. 

21. Ga.—Grlner v. Culpepper, 139 S. 

E. 666, 164 Ga. 868. 

98. Ky.—Gibbs v. Davis, 20 S.W. 

385, 93 Ky. 466, 14 Ky.L. 600. 

27 C.J. p 776 note 81. 

9a Xy.—Stevenson v. Riddell, 68 S. 

W. 649, 24 Ky.L. 404. 

23 C.J. p 776 note 82. 

94. U.S.—Fish v. East, C.C.A.C 0 I 0 ., 
114 F.2d 177. 

23 C.J. p 776 note 89. 
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do not confer any right to possession or beneficial 
use of the preniises.*^ It has been held, however, 
that forcible entry and detainer lies before execu¬ 
tion of the sherifTs deed.^* 

b. Property Subject to liortgage 

Wher« the property eold under execution fe 8K**)Ject 
io a mortgaocr the purchaser generally is entitled to 
possession only when the mortgagor had a right thereto. 

Except as otherwise provided by statute,27 where 
property sold under execution is subject to a mort¬ 
gage, and the mortgagor has the right of possession 
until default, the execution purchaser of such prop¬ 
erty may recover possession thereof from the mort¬ 
gagor or any one claiming under him before de- 
fault.28 Unless he is the mortgagee,2» or except 
where the mortgagor is himself entitled to posses¬ 
sion,20 an execution purchaser of a mortgagor’s 
equity of redemption only is not entitled to posscs- 
sion,2i and he has no such title to the property as 
will support an action of ejcctmcnt.22 Where land 
is conveyed and a mortgage taken back to secure 
support for life, and the interest of the mortgagor 
is afterward sold on execution, the purchaser’s 
right of possession must be postponed until the 
mortgagee’s rights are extinguished.23 

Where the mortgagee is in possession of the prop¬ 
erty, or has a right to the possession by reason of 
default in the mortgage, the execution purchaser 
cannot maintain ejectment, or any other action for 
the recovery of the property, until he has com¬ 
plied with the terms of the mortgage.24 


c. Taking PoaaeBsion by Porce 

An execution purchaser entitled to possession may not 
take possession by force. 

An execution purchaser who is entitled to pos¬ 
session and who cannot obtain possession peaceably 
is not justified in taking possession by force, but 
must bring ejectment or other appropriate action 
to recover possession.25 

The officer cqpducting the sale is sometimes au¬ 
thorized by statute to evict defendant, his heirs, or 
their tenants or assignees after the judgment, when 
they are in possession of the property,26 although 
he is not authorized by virtue of such a statute to 
evict persons other than those falling within the 
class named therein.27 On the other hand, a peti¬ 
tioner who does not show cither title or posses¬ 
sion in himself,28 or who docs not otherwise present 
a proper case,29 is not entitled to have the officer 
restrained from proceeding under the statute. 

§ 303. -During Period for Redemption 

Under most, but not all, redemption statutes the 
purchaser Is not entitled to possession during the re¬ 
demption period; a tenant In possession under an un- 
explred lease is entitled to continue in possession during 
such period. 

Under most of the statutes which give the execu¬ 
tion debtor a designated period during which he is 
permitted to redeem his property from the sale, the 
purchaser is not entitled to the immediate posses¬ 
sion of the property,^9 right to such possession 
being in the judgment debtor, his assigns, or the 
person in possession at time of sale;^^ but in some 
jurisdictions the purchaser has the right of posses¬ 
sion during the time for redemption.^2 


as. Mich.-~Pike v. Halpin, 164 N.W. 
148. 188 Mich. 447. 

86. Ohio.—Barto v. Abbe, 16 Ohio 
408. 

87. Ind.—Adams v. Hessian, 39 N.K 
530. 11 Ind.App. 698. 

23 C.J. p 776 note 92. 

88L Pa.—See County Capital Build- 
ing & Loan Ass'n v. Cummings, 66 
York Lcg.Rec. 20. 

Tex.—Gammage v. Silllman, 2 Tex. 

A.Civ.Cas. S 14. 

23 C.J. p 776 note 93. 

89 . Me.—Dyer v. Chick, 63 Me. 860. 

38. Ky.—Swigert v. Thomas, 7 Dana 

220 . 

31. Ala.—Horton v. Hovater, 66 So. 
939, 11 Ala.App. 413. 

38. Mass.—Forster v. Mellen, 10 
Mass. 421. 

28 C.J. p 776 note 96. 

Title to support ejectment see Bject- 
ment 61 7-23. 


33. Me.—Greenleaf v. Grounder, 21 
A. 1082, 86 Me. 298. 

34. Tex.—Gammage v. Silliman, 2 
Tex.A.Civ.Ca8, } 14. 

23 C.J. p 776 note 98. 

Pzlina facie case for possessioii 
Plaintiir, producing sheriffs deed 
to mortgaged property, made out 
prima facie case for possession 
against everybody except those 
claiming under mortgage.—^W. H. 
Glover Co. v. Smith, 138 A. 770, 126 
Me. 397. 

35. Del.—Stidham v. Brooks, 6 A.2d 
622, 1 Terry 110. 

23 C.J. p 776 note 99. 

36. Ga.—Smith v. Coker, 86 S.B. 107, 
110 Ga. 654. 

23 C.J. p 776 note 1. 

37. Ga.—Smith v. Coker, supra— 
Smith V. Equitable Mortg. Co., 25 
S.E. 423, 98 Ga. 240. 

38. Ga.—Cox v. Heldt, 76 S.E. 869, 
189 Ga. 146. 


39. Ga.—O’Brien v. O’Keefe. 67 S.K 
682, 128 Ga. 346. 

23 C.J. p 776 note 4. 

40 . Utah.—^Local Realty Co. v. 

Lindquist, 85 P.2d 770, 96 Utah 
297. 

23 C.J. p 776 note 83. 

41. Utah.—Local Realty Co. v. 
Lindquist, supra. 

48 . Ala.—Ensley Mortgage & Realty 
Co. V. Lewis, 68 So. 1012, 193 Ala. 
226. 

23 C.J. P 776 note 84. 

Za Montana 

(1) When the officer Issues a cer¬ 
tificate of sale the execution pur¬ 
chaser is substituted for and ac¬ 
quires all of the right, title, and In¬ 
terest of the judgment debtor to the 
property, subject to the right of re¬ 
demption, and during the period of 
time allowed for redemption the pos¬ 
session of an assignee of the judg¬ 
ment debtor is that of a tenant at 
sufferance of the execution purebas- 
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Tenant in possession. Under statutes so provid¬ 
ing, a tenant in possession holding under an unex¬ 
pired lease is entitled to continue in possession as 
against either the purchaser^^ or the judgment debt¬ 
or^* during the period of redemption. Manifestly 
the tenancy must be a lawful and valid one in order 
to come within the statute.^^ 

§ 304. Right to Rents and Profits 

In the absence of statute, an execution purchaser ie 
entitled to the rents and profits from the land from the 
time he would be entitled to possession of the premises 
If they were In possession of the debtor. 

The common-law rule that a purchaser of land 
buys all that is growing on or issuing out of it, 
belonging to the vendor, unless specially exempted, 
including rent in money or in kind, accruing out 
of an unexpired term, applies to land sold at an ex¬ 
ecution sale; and, independent of statute, he is 
entitled to the rents from the time when he would 
be entitled to possession of the premises if they 
were in the possession of the debtor.^® He does 
not, however, acquire any right to rent earned prior 
to such time, although by the terms of the lease 
payable afterward.^ 7 Unless otherwise provided by 


statute, where the purchaser becomes entitled to 
possession only on receiving a sheriffs deed, the 
right to rents and profits dates from that time.®® 

Where the purchaser is not entitled to possession 
during the period allowed for redemption, see supra 
§ 303, he is not entitled to rent during such period 
in the absence of a statute so providing;®® but un¬ 
der some statutory provisions the purchaser is en¬ 
titled to the rents and profits accruing from the 
date of sale.®® A statute authorizing a recovery 
of rent, from the time of the sale, from “the ten¬ 
ant in possession” has been held not applicable 
where the judgment debtor remains in possession,®^ 
but there is authority to the contrary.®^ In some 
jurisdictions a purchaser may recover the rents 
and profits from the party in possession accruing 
between the sale and the expiration of the redemp¬ 
tion period, even where the property is redeemed 
at the expiration of that period,®® while in others 
the execution purchaser is given a right of action 
for the rents and profits during the redemption pe¬ 
riod against the judgment debtor only, and then 
only in case he fails to redeem at the expiration 
of the redemption period.®® Where an agreement 


er.—^Libby Lumber Co. v. Pacific 
States Fire Ins. Co., 255 P. 340, 79 
Mont. 166, 60 A.L.R. 1. 

(2) However, under a statute so 
providing, the execution debtor has 
the right of possession during the 
redemption period while personally 
occupying the land as a home for 
himself and family.—U. S. Building 
& Loan Ass’n v. Stevens, 17 P.2d 62, 
93 Mont. 11. 

43. Or.—British Columbia Bank y. 
Harlow, 9 Or. 338—Cartwright v. 
Savage, 5 Or. 397. 

44 . Philippine.—Riosa v. Vensosa, 
26 Philippine 86. 

45 . Wash.—Briggs v. Murray, 69 P. 
766, 29 Wash. 245. 

43, Arl*.—First Nat. Bank v. Max- 
ey, 272 P. 641, 34 Ariz. 438. 

Cal.—^Fahrenbraker v. E. Clemens 
Horst Co., 284 P. 905. 209 Cal. 7. 
Iowa.—^Flrst Trust Joint-Stock Land 
Bank of Chicago, 111., v. Ogle, 221 
N.W. 537, 208 Iowa 15. 

Pa.—Burke v. Kerr. 19 A.2d 382, 341 
Pa. 304, affirming 15 A.2d 686, 142 
Pa.Super. 37. 

23 C.J. p 776 note 6. 

Right to crops see supra S 286. 

47. Pa.—Borrell v. Dewart, 87 Pa. 
184. 

48. 111.—^Dunlavy v. Lowrie, 25 N. 
E.2d 67, 372 111. 622. 

23 C.J. p 776 notes 8, 9. 

49. N.T.—Taylor v. Ellsworth Bldg. 
Corporation, 188 N.T.S. 894, alBrm- 


ed 190 N.T.S. 954. 198 App.Dlv. 

1022. 

23 C.J. p 777 note 12. 

50. Ala.—^Moss v. Cedrom Coal Co., 

153 So. 195, 228 Ala. 267. 

23 C.J. p 777 note 13. 

“BsBt” is not synonymous with 
vslno of "nss and ooonpation,” to 
which holder of sheriff's certificate 
of sale is entitled.—^Kuiper v. Miller, 
207 N.W. 489, 53 N.D. 711. 

Written demand to lessee in pos¬ 
session Is not essential to right of 
purchaser to rentals.—Moss v. Ce¬ 
drom Coal Co.. 153 So. 195, 228 Ala. 
267. 

Bffeot of possession hy mortgagee 

Where mortgaged property subject 
to Judgment lien was conveyed to 
beneficiary under trust deed in con¬ 
sideration of release from liability 
for payment of any deficiency re¬ 
maining on note after exhaustion of 
security. Judgment creditor who pur¬ 
chased the property at sheriff's exe¬ 
cution sale was entitled to rents un¬ 
til sale of property under trust deed, 
since beneficiary under trust deed 
had possession of property, not by 
virtue of trust deed, but by virtue of 
transfer of property in consideration 
of release.—Carpenter v. Pacific 
States Savings & Loan Co., 46 P.2d 
1088, 7 Cal.App.2d 809. 

Zn Washington 

(1) Under a statute providing that 
the execution purchaser until re¬ 
demption is entitled to receive the 
rents from the tenant in possession 
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and that any rents so received shall 
be a credit on the redemption money 
to be paid, the only rights acquired 
by the purchaser are to protect, care 
for, and, in a proper case, to operate 
the property during the period of 
redemption, and if he has received 
any rents or profits from the prop¬ 
erty during such period and there is 
a redemption, he must, in an appro¬ 
priate action, account to redemption- 
er for such rents and profits, over 
and above the cost of operating, car¬ 
ing for and protecting the property. 
—Gray v. C. A. Harris & Son, 93 
P.2d 385, 200 Wash. 181. 

(2) As the actual date of redemp¬ 
tion and consequently the period for 
which purchaser is entitled to recov¬ 
er rent cannot be known in advance, 
the purchaser is not entitled to re¬ 
cover rent in advance even though 
by the terms of lease it is so pay¬ 
able.—Byers v. Rothschild, 39 P. 688, 
11 Wash. 296. 

(3) Other cases see 23 C.J. p 777 
note 13 [a]. 

51. Philippine.—^De La Rosa v. Re- 
vita Santos, 10 Philippine 148. 

23 C.J. p 777 note 16. 

58. Cal.—^Harris v. Reynolds, 18 
Cal. 614, 73 Am.D. 600. 

23 C.J. p 777 note 16. 

58. Cal.—^Webster v. Cook, 88 Cal. 
428. 

28 C.J. p 777 note 17. 

54. Ind.—^Davis v. Newcomb, 72 Ind» 
418. 

28 C.J. p 777 note 18. 
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between the execution purchaser and the judgment 
debtor confers on the debtor the right to redeem, he 
is chargeable with rent for the period of time he 
has possession and use of the property after the 
sale.®® Under some provisions the right to rent 
dates from the confirmation of the sale;®® under 
other provisions the adjudication carries to the 
purchaser of land at sheriff’s sale the immovable 
and all its appurtenances, including its fruits pend¬ 
ing the seizure, in the control or possession of the 
sheriff at the date of the adjudication.®^ 

Procedure, Where the purchaser is entitled to 
the rent, he may recover it in a direct action there¬ 
for,®® or by summary proceedings where provided 
for by statute.®® Since the right to rents during 
the redemption period is based on statute and not 
on title or right of possession, rent for that period 
cannot be recovered as mesne profits in ejectment.®® 

If the purchaser of standing timber has entered 
into possession he may sue for profits lost by the 
interference of the landowner, without first estab¬ 
lishing title at law.®i 

§ 305. Rights as to Waste 

An execution purchaeer generally may prevent waate 
during the redemption period or recover damagee therefor 
after the expiration of auch period. 

Except in some jurisdictions,®® an execution pur¬ 
chaser has such an interest in the land purchased 
as will authorize the maintenance of an action to 
prevent waste during the period allowed by law for 
redemption.®® After the expiration of the period 
of redemption, in case no redemption was made, he 
may maintain an action to recover damages;®^ but 
in some jurisdictions he cannot recover damages for 


waste before confirmation of the sale and delivery 
of the sheriff’s deed.®® To bring a case within 
these rules there must, of course, be waste®® and 
it must be properly alleged and proved.®*^ 

The purchaser cannot recover for waste com¬ 
mitted prior to the purchase;®® and, where the life 
estate of the debtor is set off to the execution cred¬ 
itor, he can recover damages only for such acts as 
impair his enjoyqient of the life estate.®® 

§ 306. Rights of Purchaser on Avoidance of 
Sale or Failure of Title 

An execution creditor purchasing at his own sale may 
obtain cancellation of the satisfaction thereof and the 
Issuance of a new execution If no title Is acquired by the 
purchase; but such relief may not be obtained where 
there Is only a partial failure of title or where he had 
notice of the defect. 

An execution creditor purchasing at his own sale 
may obtain a cancellation of the satisfaction thereof 
and the issuance of a new execution if no title is 
acquired by the purchase.^® In some jurisdictions 
such right is conferred by express statutory enact- 
ments,'^^ and is not limited to the execution creditor 
purchasing at his own salc.^® However, the satis¬ 
faction will not be set aside, in the absence of 
fraud, where there is a failure of title as to only 
part of the parcels of land purchased.*^® If the ex¬ 
ecution creditor purchases with notice of the de¬ 
fect of title, he cannot be remitted to his judgment 
lien.*^® The satisfaction may be set aside on mo¬ 
tion instead of resorting to an action."^® 

The fact that the purchaser acquired no title, 
because the debtor had no title, does not estop the 
judgment creditor from asserting a valid title sub¬ 
sequently acquired from the true owner,*^® at least 


55. Ky.—Hale v. Powell, 13 Ky.Op. 
1006. 

50. Neb.—^Westerfleld v. South Oma¬ 
ha Loan & Bldgr. Assoc., 106 N.W. 
1087, 107 N.W. 1010, 76 Neb. 63. 
Ohio.—Heidelbach v. Slader. 1 Handy 
456, 12 Ohio Dec., Reprint, 234. 
57. La.—Frank v. Magree, 23 So. 939, 

50 La.Ann. 1066. 

Bsata ooBStltuta ‘‘fruits of tbs im- 

moTsblo” within statute and inure to 
benefit of seising creditor.—New Or¬ 
leans Compress Co. v. Katz, 170 So. 
244, 186 La. 728. 

68. Wash.—Griffith v. Burlingame, 

51 P. 1069, 18 Wash. 429. 

23 C.J. p 777 note 22. 

59. Ky.—Cooper v. Baker, 2 Bush 

244. 

60. Cal.—^Henry v. Hvarts, 80 Cal. 
426. 

61. N.C.—^Williams v. Parsons, 88 S. 
B. 914, 167 N.a 629. 


68. U.S.—Law v. Wilgees, C.C.Wis., 
15 F.Ca8.No.8.132. 5 Biss. 13. 

23 CJ. p 778 note 30. 

63. Ind.—Connelly v. Dickson, 76 
Ind. 440. 

23 C.J. p 778 note 31. 

64. Minn.—^Whitney v. Huntington, 
26 N.W. 631, 34 Minn. 458,. 67 Am. 
R. 68. 

23 C.J. p 778 note 32. 

65. Del.—Baker v. Johnson, 42 A. 
449, 16 Del. 219. 

66 . Mich.—^Ward v. Carp River Iron 
Co., 10 N.W. 109, 47 Mich. 66. 

23 C.J. p 778 note 34. 

67. Mich.—Ward v. Carp River Iron 
Co., supra. 

6a Del.—Hughlett v. Harris. 1 Del. 

Ch. 349, 12 Am.D. 104. 

23 C.J. p 762 note 12. 

69. Me.—McKeen v. Gammon, 83 
Me. 187. 


7a Ill.—Bressler v. Martin, 24 N.E. 

518, 133 Ill. 278. 

23 C.J. p 780 note 87. 

71. Idaho.—Cantwell v. McPherson, 
34 P. 1095. 3 Idaho 721. 

23 C.J. p 781 note 88. 

7a Mont.—Tetrault v. Ingraham, 
171 P. 1148, 54 Mont. 624. 

23 C.J. p 781 note 89. 

7a Ind.—Weaver v. Guyer, 69 Ind. 
195. 

74. Ala.—McCartney v. King. 25 
Ala. 681. 

7a U.S.—McWilliams v. Withing- 
ton, C.C.Nev., 7 F. 326, 7 Sawy. 
205. 

Vacation of satisfaction see infra I 
344. 

7a Tenn.—^Henderson v. Overton, f 
Yerg. 394. 24 Am.D. 492. 

Tex.—Rosenthal v. Mounts, CivJ^p., 
130 S.W. 192. 
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in the absence of special circumstances making it 
inequitable to permit him to thus defeat the pur¬ 
chaser's title.*^^ 

§ 307. —— Reimbursement or Other Relief 
in General 

a. In general 

b. Amount of reimbursement 
a. In (General 

As a general rule an execution purchaser Is entitled to 
reimbursement In case of total failure of title, or as a 
condition to recovery of the property by the execution 
debtor. 

While the doctrine of caveat emptor has its le¬ 
gitimate force and effect in precluding any idea of 
a warranty by defendant in execqtion, or by the 
sheriff who sells the property under an execution 
in his hands, as appears supra § 287, yet, except in 
some jurisdictions,^^ it has no application where a 
purchaser acquires no title to the property sold, 
and the purchaser is entitled to relief in appro¬ 
priate proceedings therefor^^ This is true even 
where the judgment creditor is the purchaser,*® 
unless he purchases with notice of lack of title*^ 
or unless the sale is void by reason of irregularities 
in the judgment or proceedings and the jurisdiction 
is one in which he is charged by law with notice of 
such irregularities,** However, no relief is ob¬ 
tainable by the purchaser where there is only a 
partial failure of title.** 

A purchaser praying relief on the ground that 
the property belongs to a stranger must make out 
a clear "case; doubt and uncertainty as to the in¬ 
terest of the execution defendant will not entitle 
him to relief.*^ Where a sale is set aside or a re¬ 
sale is had, the purchaser is entitled to reimburse¬ 


ment of the money paid by him.** If land has been 
irregularly sold under an execution and the debtor 
has the sale set aside on the ground of irregularity 
and has paid off the judgment against him, the 
court may, on motion of the purchaser, set aside 
the credit on the judgment to the extent of his bid 
and order a resale of the land for the purpose of 
indemnifying him unless the debtor himself reim¬ 
burses the purchaser.** A bond for the purchase 
price may be annulled or quashed on the setting 
aside of the sale®^ or on the eviction of the pur¬ 
chaser.** To entitle the purchaser to a rescis¬ 
sion he must tender back the property within a rea¬ 
sonable time, or offer a good and sufficient reason 
for not making the tender.** 

Reimbursement as condition to recovery of prop¬ 
erty. The purchaser is entitled to be reimbursed as 
a condition to recovery of the property by the ex¬ 
ecution debtor.*® Exceptions to the rule exist 
where the judgment is void;*i where the purchaser 
was guilty of fraud or collusion in the purchase ;*^ 
where the purchaser's claim for reimbursement is 
barred by limitations;** and where the purchase 
price was paid by a person other than the purchas¬ 
er.*^ However, even though the case falls within 
one of the exceptions so that the purchaser is not 
entitled to be reimbursed for the purchase price 
paid by him, where the action is an equitable one 
and it appears that the judgment against the ex¬ 
ecution debtor has been paid and satisfied, he should 
refund to the purchaser the amount of the judg¬ 
ment with interest.** It has been held that .eject¬ 
ment may be maintained against the purchaser 
without tendering the amount paid by the purchaser 
while in possession to the commonwealth to obtain 
a patent for the land, whatever remedy the pur¬ 
chaser may have for recovery in some other form 


77. Tex.—^Rosenthal v. Mounts, su¬ 
pra. 

78L Ga.—Methvin v. Bexly, 18 6a. 
S51—Brady v. Smotherman, 180 S. 
R 862, 864, 61 Ga.App. 480, citing 

Corpus Juxls. 

79. Ky.—Hawkins v. Hennlg & 
Speed, 6 Ky.Op. 633. 

28 C.J. p 778 note 41. 
aOii N.Y.—^Utica Bank v. Mersereau, 
8 Barb.Ch. 528, 49 Am.D. 189. 

23 C.J. p 778 note 42. 

81. Ala.—McCartney v. King, 26 
Ala. 681. 

8flL Pa.—Caldwell v. Walters, 18 Pa. 
79, 66 Am.D. 692. 

88. Ind.—Parker v. Rodman, 84 Znd. 
256. 

23 C.J. p 778 note 45. 

84b Ky.—Thompson v. Harlan, 1 
Dana 190. 


Pnrohass of sgulty of rsdsmptloa 

Judgment creditors of the owner 
of land subjected to lien foreclosure, 
who, on levying execution on the 
owner’s equity of redemption, ac¬ 
quired all they thought or under¬ 
stood they were purchasing, that is, 
the owner's equity, and lost the ben¬ 
efit of their purchase by their own 
failure to redeem the land from the 
foreclosure, have no equitable 
ground for relief.—^Noble v. People’s 
Stock ft Poultry Feed Co., 226 S.W. 
491, 189 Ky. 649. 

85. Ky.—Davis v. Hudson, 244 S.W. 
68, 196 Ky. 766. 

23 C.J. p 778 note 47. 

86. Iowa.—^Fleming v. MaddoXi 22 
Iowa 493. 

87. Ky.-—Wilson v. Percival, 1 Dana 
419. 


88. Iia.—McRae v. Chapman, lO* 
Rob. 66. 

88. Ky.—Daniel v. Bank, 1 Ky.Op. 
402. 

90u Lia.—Childress v. Allen, 8 La. 
477. 

Mo.—Cravens v. Moore, 61 Mo. 178. 
23 C.J. p 779 note 68. 

8L Ky.—Grigsby v. Barr, 14 Bush 
830. 

Tex.—Stegall v. Huff, 64 Tex. 198. 

98. Pa.—Seylar v. Carson, 69 Pa. 81. 
23 C.J. p 779 note 66. 

93. Ky.—Cheny v. Smith, 7 Ky.L. 
293. 

94. S.C.—Toole V. Johnson, 89 8.SL 
264, 61 S.C. 34. 

95. H.T.—^McIntyre v. Sanford. 88 
N.Y. 684. 
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of action.®® 

If the real owner of property sold as belonging 
to the execution debtor sues to recover it, it is not 
a condition precedent to the right of recovery that 
the purchaser be repaid his bid.®^ Where recovery 
is had by part owners of the land for their respec¬ 
tive interests only, they are bound to return to the 
purchaser only that portion of the price paid by 
him which corresponds to their proportionate in¬ 
terests in the land.®® 

b. Amount of Beimbunement 

An execution purchaser entitled to reimbursement on 
failure of title generally may recover the purchase price 
paid, plus Interest and certain expenditures, such as those 
for taxes and repairs, less rents and profits received. Or¬ 
dinarily he may also recover compensation for Improve¬ 
ments made. 

On failure of title in the execution purchaser 
the measure of recovery is not the value of the 
property®® but the amount of the purchase price 
paid^ together with interest,® reimbursement for 
services performed in connection with the prop¬ 
erty,® sums paid for necessary repairs,^ taxes® and 
insurance,® or to satisfy other claims against the 
property,"^ less the rents and profits that the pur¬ 
chaser received or might have received in the exer¬ 
cise of ordinary diligence.® 

Where the judgment creditor, prior to the sale, 
paid off an encumbrance on the property, and it 


afterward appears that the property was not sub¬ 
ject to sale, the execution purchaser cannot have 
the encumbrance enforced against the property.® 

Compensation fot improvements. Where the 
owner of property seeks aid in a court of equity 
against a bona fide holder of an invalid title under 
a void execution sale, equitable relief will not be 
granted except upon the terms of compensation for 
improvements made on the premises in ignorance 
or mistake as fo the title.i® However, the pur¬ 
chaser cannot recover for improvements where the 
rents of which he was in receipt largely exceeded 
the value of such improvements nor is he en¬ 
titled to compensation for improvements made by 
his tenant,!® but only for those which he has paid 
or is liable to pay.!® 

§ 308. —— Recourse to Officer or Parties 

On failure of title an execution purchaeer generally 
may recover the purchase price from the officer if the 
funds are still in his hands; he may recover from the 
execution debtor or creditor In some Jurisdictions, but not 
in others. 

In case of failure of title, or where the sale is 
set aside on account of irregularities in the proceed¬ 
ings which render it void, a bona fide purchaser is 
entitled to recover the purchase price from the offi¬ 
cer,!^ if the funds arc still in his hands,!® but not 
otherwise,!® However, it has been held that there 
is no implied promise by the sheriff at an execution 


96. Pa.—Caldwell v. Walters, 18 Pa. 
79, 69 Am.D. 692. 

97 . Ill.—Conwell v. Watkins, 71 Ill. 
488. 

23 C.J. p 779 note 69. 

9B. Tex.—^Moore v. Snowball, 82 S. 

W. 330, 36 Tex.Clv.App. 496. 

99 . N.H.—Gay v. Smith, 38 N.H. 
171. 

23 C.J. p 781 note 93. 

1. Ky.—McLaughlin’s Adm’ra v. 

Daniel, 8 Dana 182. 

23 C.J. p 781 note 94. 

9. Neb.—State Bank v. Green, 4 N. 

W. 942, 10 Neb. 130. 

23 C.J. p 781 note 96. 

8. Ky.—Cavenaugrh v. Willson, 71 
S.W. 870, 24 Ky.L. 1607. 

4. Ky.—Cavenauah v. Willson, su¬ 
pra. 

8. N.D.—Zimmerman v. Boynton, 
229 N.W. 3. 69 N.D. 112. 

Tex.—Mitchell v. Belts, Clv.App., 269 
S.W. 279, error dismissed, Com. 
App., 281 S.W. 1044. 

23 C.J. p 781 note 98. 

6 . Ky.—Cavenaugh v. Willson, 71 S. 
W. 870. 24 Ky.L. 1507. 

7. B.I.—Cosgrove v. Mers, 37 A, 704. 
Tex.— Mitchell v. Reitz, Clv.App.. 269 


S.W. 279, error dismissed, Com. 
App., 281 S.W. 1044. 

8. Ky—Cavenaugh v. Willson, 71 

S.W. 870, 24 Ky.L. 1507—Cava¬ 

naugh V. Willson, 67 S.W. 620, 108 
Ky. 759. 22 Ky.L. 474. 

9. Mo.—Beckmann v. Meyer, 76 Mo. 
333. 

10. Ill.—Kilmer v. Garllck, 56 N.E. 
1103. 185 Ill. 406. 

23 C.J. p 781 note 6. 

Zn Iboiiislaaa, where the third 
opponent obtains a money Judgment 
for improvements against the pur¬ 
chaser, the purchaser has his re¬ 
course for reimbursement against 
defendant in execution.—In re 
Immanuel Presb. Church, 36 So. 408, 
112 La. 348. 

11. Iowa.—Thompson v. Thompson, 
90 N.W. 493, 117 Iowa 66. 

18. 111.—Stout V. Cook, 67 Ill. 386. 

13. Ill.—Stout v. Cook, supra. 

14. Ga.—Shaw v. Walker, 104 8.E. 
23, 25 Ga.App. 642. 

15. Ga.—Brady v. Smotherman, 180 
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8.E. S62, 864, 61 GtuApp. 480, quot- 
ing Corpus Juris. 

Tenn.—Estes v. Doty, 90 S.W.2d 764, 
756. 169 Tenn. 683, quoting Odr- 
pus Juris. 

23 C.J. p 779 note 62. 

Purohassr with kuowledgs of ds- 
fective title cannot recover back pur¬ 
chase money.—Tonge v. Radford, 156 
A. 814, 103 Pa.Super. 131. 

Betentiou of amount for expenses of 
sale 

In case a recovery is permitted the 
officer will not be allowed to retain 
an amount necessary to cover the ex¬ 
penses of the sale.—Bowne v. O’¬ 
Brien, 5 Daly, N.Y., 474. 

16. Ahseuoe of fraud or misrepre- 
seutatiou 

Purchaser at sale under execution 
was bound by doctrine of caveat 
emptor and could not recover from 
officer purchase money paid him and 
turned over to plaintiff in execution, 
on ground that levy was excessive, 
in absence of actual fraud or mis¬ 
representation by officer, although 
sale was declared void and officer's 
deed canceled, in action in which 
purchaser was parly.—Brady v. 
Smotherman, 180 S.E. 862. 61 Ga. 
App. 480. 
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sale to refund the purchase money on the purchaser 
being evicted.!*^ 

Recovery from debtor. In some jurisdictions it 
is held that, where a third person purchases at an 
execution sale property to which the debtor has no 
title, or where the title otherwise fails, the pur¬ 
chaser, if he has paid his bid and the transaction 
has been completed, may recover from the debtor 
the amount in which the debtor’s indebtedness has 
been discharged.^® The rule is applicable, although 
no fraud is imputed to the debtor.^® In other ju¬ 
risdictions it is held that in the absence of fraud or 
misrepresentation the purchaser is not entitled, ei¬ 
ther at law or in equity, to any relief as against 
the debtor.20 In any event the execution debtor is 
not liable in an action of deceit for failure to dis¬ 
close defects in the property sold.^i The purchaser 
cannot sue the execution debtor for money had and 
received on the ground that the debtor concealed 
from the purchaser the true condition of the prop- 
erty.22 

In some states, where the execution creditor is 
the purchaser, it is held that a court of equity may 
decree that the debtor pay to the creditor the 
amount credited on the execution.23 In other ju¬ 
risdictions the right to relief; either at law or in 
equity, is denied.^^ Where plaintiff in execution 
purchases the property and the title proves bad, the 


law raises no assumpsit in the debtor to make good 
the sum lost by the purchaser;®® but where the 
execution creditor is the purchaser, and the title 
fails because of a fraudulent transfer by the debtor, 
and the sale satisfies the judgment, the creditor 
may recover from the debtor the price bid.®® 
Recovery from creditor. In a number of juris¬ 
dictions it is the rule that a purchaser at a sale 
under a valid judgment cannot recover the amount 
paid by him in satisfaction of the bid from the ex¬ 
ecution creditor, on failure of title,®7 especially 
where the purchaser had knowledge at the time of 
sale of the defect in title.®® Some courts apply 
this rule where the creditor merely pursued his 
legal remedy without directing in any way the 
acts of the officer,®® but not where he directed and 
controlled the levy and the acts of the officer.®® 
In other jurisdictions a recovery is allowed,®^ 
sometimes by force of express statutory provi¬ 
sions.®® These statutes contain various limitations, 
some being applicable only on a sale of real es> 
tate,®® and others being applicable only where the 
fact that the judgment was not a lien on the prop¬ 
erty purchased was unknown to the purchaser.®® 
If a sale is void for the reason that it is founded 
on a void judgment, one who purchased at the sale 
without knowledge of such invalidity can recover 
from the judgment creditor, if he has received it. 


17. Va.—stone v. Pointer, 6 Munf. 
287, 19 Va. 287. 

1& Ky.—^Lucas' Adm*p v. Stanley, 
300 S.W. 889, 890, 222 Ky. 374, cit¬ 
ing Corpus JtaH. 

23 C.J. p 779 note 66. 

Ofloor la not a aaoaaaary or proper 
party in an action agrainat the debtor 
to recover the purchase price.—Coan 
V. Grimes, 63 Ind. 21. 

Prsvloiia domand is not necessary 
to recovery.—Pennington v. Clifton, 
10 Ind. 172. 

19. Ind.—Preston v. Harrison, 9 
Ind. 1. 

Ky.—Lucas' Adm'r v. Stanley, 300 S. 
W. 889, 890, 222 Ky. 374, citing 
Oorpua Jtula. 

aa Ga.—McWhorter v. Beavers, 8 
Ga. 300. 

23 C.J. p 779 note 68. 

81. Ky.—Hart v. Hampton, 7 T.B. 

Mon. 381, 18 Am.D. 186. 

88 . S.C.—^Davis v. Murray, 9 S.C.L. 
143, 12 Am.D. 661. 

83. Ky.—^Lucas' Adm'r. v. Stanley, 
300 S.W. 889, 222 Ky, 374. 

23 C.J. P 780 note 71. 

84. Ala.—McCartney v. King, 26 
Ala. 681. 

23 C.J. p 780 note 72. 

88 . N.C.—^Atkinson v. Farmer, 6 K, 
C 291. 


86. N.C.—Wall V. Fairley, 77 N.C. 
105. 

87 . Aria.—Barth v. A. & B. Schuster 
Co.. 220 P. 391, 26 Aria. 646. 

Ky.—Hazard Lumber & Supply Co. 
V. Horn, 15 S.W.2d 492, 496, 228 Ky. 
654, citing Coxpna JuIbl 
23 C.J. p 780 note 76. 

88. Aria.—Barth v. A. & B. Schuster 
Oo., 220 P. 391, 25 Arlz. 546. 

88. Aria,—^West Virginia Copper 
Belle Min. Co. v. Gleeson, 134 P. 
285, 14 Aria. 648, 48 L.R.A.,N.S., 
481. 

Ky.—McGhee v. Ellis, 4 Litt. 244, 14 
Am.D. 124. 

30, Ky.—Hackley v. Swigert, 6 B. 
Mon. 86, 41 Am.D. 256. 

23 C.J. p 780 note 78. 

31. N.Y.—Schwinger v, Hickok, 63 
N.Y. 280. 

S.D.—^Danner v. Murnan, 178 N.W. 

987, 43 S.D. 289. 

23 C.J. p 780 note 79. 

Pnrohaaar luwl&r aoanlrad good 
tlUSi had no cause of action against 
Judgment creditor.—Williams v. 
Standard Oil Co. of New York, 219 
N.Y.S. 641, 219 App.Dlv. 193. 

38 . Iowa.—Rosenberger v. Hawker, 
103 N.W. 781, 127 Iowa 621. 

28 C.J. p 780 note 80. 

Xa 3SK>iiislaiia 

(1) Under atatutea ao providing, 
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the purchaser evicted from property 
purchased under execution has re¬ 
course for reimbursement against 
both the debtor and the creditor.— 
Louisiana Citizens' Bank v. Freitag, 
37 La.Ann. 271—23 C.J. p 780 note 
83. 

(2) However, on Judgment obtain¬ 
ed Jointly for that purpose, the pur¬ 
chaser must first take execution 
against the debtor, and, on the re¬ 
turn of no property found, he is then 
at liberty to take out execution 
against the seizing creditor.—Haynes 
V. Courtney, 16 La.Ann. 630—23 C. 
J. p 780 note 84. 

(3) The statutory obligation of 
plaintiff to refund to the purchaser 
on his eviction the money received 
by the former cannot be extended 
further than to the reimbursement 
of the price paid by the purchaser, 
and received by plaintiff, or which 
might have been received by him but 
for his own neglect; but the pur¬ 
chaser may recover from defendant 
in the execution the whole sum paid 
by him.—Cleary v. New Orleans, 6 
Rob. 247. 

33. Mont.—Tetrault v. Ingraham, 

171 P. 1148, 54 Mont 624. 

34. Iowa.—Rosenberger v. Hawker, 

108 N.W. 781, 127 Iowa 621. 

28 C.J. p 780 note 82. 
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the amount paid by him and for which he received 
nothing.®® 

§ 309, Remedies of Purchasers 

a. In general 

b. Proof of title 

a. In General 

Purchaaert at execution tales are entitled to recover 
the property by due process of law, unless the property 
Is peaceably relinquished. 

Purchasers of realty at execution sales must re¬ 
cover possession of the property by due process of 
law, unless the property be peaceably relinquished.®® 
The actions or proceedings available or necessary 
for the purchaser to adopt to obtain possession are 
discussed infra § 310. A purchaser of a debtor's 
undivided interest in land may maintain a bill for 
the partition of the land.®^ 

b. Proof of Title 

At againct the execution defendant It la generally 
sufficient for the purchaser to show a valid Judgment, 
execution, sale, and sheriff's deed. Where the action Is 
against one other than the execution debtor it is neces¬ 
sary to show that the execution defendant had title. 

It is sufficient for the purchaser or a party claim* 
ing under him to show a valid judgment, execu¬ 


tion, sale, and sheriffs deed.®® If such facts are 
shown, a prima facie case is made.®® These rules 
obtain where the action is against the execution 
defendant but, as stated infra this section, where 
the action is against a person other than the execu¬ 
tion debtor it must also be shown that the execution 
defendant had title. A sale must be shown,^! but 
it may be proved either by the sheriff's deed or a 
return of the fieri facias.^® To permit a writ of 
assistance, ownei^hip or right to possession must 
have been fully determined.^® Except in some ju¬ 
risdictions^^ a return by the officer need not be 
shown.^® A deed must be shown.^® It is not suf¬ 
ficient merely to introduce the sheriff's deed in evi¬ 
dence it is necessary to show a judgment^® and 
execution.^® In other words, the judgment and ex¬ 
ecution must be proved independently of the recitals 
in the sheriff's deed.®® Under some circumstances, 
however, it is not necessary to prove the judg- 
ment.®i It is held in some cases that a levy must 
also be shown,®® but there is authority expressly to 
the contrary.®® At any rate, after the lapse of thir¬ 
ty years, a valid levy of a lost execution on land 
is sufficiently shown by the execution docket, show¬ 
ing issuance of the execution, and the sheriff's deed, 
reciting the levy and sale.®^ If the execution is 


30. U.S.—Favour v. Hill, C.C.A. 

Arls., 123 F.2d 77. 

23 C.J. p 780 note 85. 

30. Del.—Stidham v. Brooks, 6 A.2d 
522, 1 Terry 110. 

37. Tenn.—Simpson v. Sparkman, 12 
Lea 360. 

3a Cal.—Colton Land & Water Co. 

V. Swart*. 33 P. 878, 99 Cal. 278. 

23 C.J. p 781 note 17. 

39. Mont.—Aronow v. Hill, 286 P. 

140. 87 Mont. 163. 

23 C.J. p 782 note 18. 

4a Ind.—Shipley v. Shook, 72 Ind. 
611. 

N.C.—-Sinclair v. Worthy, 60 N.C. 
114, 84 Am.D. 357. 

41. Ind.—Leary v. New, 90 Ind. 602. 

4a Md.—Fenwick v. Floyd, 1 Harr. 
& G. 172. 

23 C.J. p 782 note 22. 

4a Arlz.—Burney v. Lee, 110 P.2d 
664. 

A judgment for money dne, which 
ordered Judgment lien on land fore¬ 
closed and ordered the land sold to 
satisfy the Judgment, did not deter¬ 
mine ownership of the land which 
then stood in the name of Judgment 
debtor's stepdaughter who was not a 
party to the action, and the purchas¬ 
er at the sheriff’s sale acquired only 
the interest of the Judgment debtors 
and was not, as a result of the Judg¬ 
ment, entitled to a writ of assistance 
to gain possession of the land from 


third party who had contracted to 
purchase it from the stepdaughter. 
—Burney v. Lee, supra. 

44l La.—Hyman v. Bailey, 13 La. 
Ann. 460—Martinez v. Pouche, 2 
McG. 130. 

45. Cal.—Cloud v. El Dorado Coun¬ 
ty, 12 Cal. 128, 73 Am.D. 626. 
Del.—Williams v. Hickman, 2 Del. 
463. 

4a Ind.—Wilhite v. Hannick. 92 
Ind. 694—Vandalia R. Co. v. Top¬ 
ping, 113 N.E. 421, 62 Ind.App. 667. 
23 C.J. p 782 note 25. 

47. Tex.—Snowden v. Glaspy, Civ. 

App., 127 S.W.2d 608. 

23 C.J. p 782 note 26. 

4a Ill.—Mayne v. Drury, 129 N.E. 
77. 296 Ill. 633. 

Ky.—Kentucky River Coal Corpora¬ 
tion V. Culton, 124 S.W.2d 82, 276 
Ky. 418. 

Tex.—Snowden v. Glaspy, Civ.App., 
127 S.W.2d 608. 

23 C.J. p 782 note 27. 

Xn. suit to qniat titls, wherein 
plaintiff relied on sheriff’s deed, val¬ 
idity of execution issued as founda¬ 
tion for sheriff’s sale would have to 
be established by proof of the Judg¬ 
ment in such case, or proof of inabil¬ 
ity to establish Judgment because of 
loss of records, or for any other rea¬ 
son and by proof that alleged de¬ 
fendant in execution proceedings, 
whose land was sold, was summoned 
in case in which Judgment was ren¬ 
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dered.-Hopkins v. Slusher, 98 S.W. 
2d 932, 266 Ky. 300, 108 A.L.R. 662. 
49. Tex.—Snowden v. Glaspy, Civ. 

App., 127 S.W.2d 508. 

23 C.J. p 782 note 28. 

Mode of proof 

Setting out the return is sufficient 
to show that the execution has is¬ 
sued.—Russell V. Stinson, 3 Hayw., 
Tenn., 56—23 C.J. p 782 note 31 [a]. 

Zntermsdiate •nocatloas need not 
be produced, but only the one under 
which the sale was made. 

Miss.—Kane v. Mackin. 17 Miss. 387. 
SC.—Barkley v. Screven, 10 S.C.L. 
408. 

Sa Ala.—Warren v. Jones, 121 So. 

619, 219 Ala. 213. 

23 C.J. p 782 note 29. 

Booorded certifloata InsnlBcient 
Purchaser at execution sale could 
not recover in unlawful detainer 
without introduction of Judgment, 
although recorded certificate was in¬ 
troduced.—Warren v. Jones, 121 So. 
619, 219 Ala. 213. 

51. Ky.—Kentucky River Coal Cor¬ 
poration v. Culton, 124 S.W.2d 82. 
276 Ky. 418. 

23 C.J. p 782 note 30. 
sa Cal.—Cloud v. El Dorado Coun¬ 
ty, 12 Cal. 128, 73 Am.D. 526. 

5a N.C.—McEntire v. Durham, 29 
N.C. 161, 46 Am.D. 612. 

54. Tex.—West v. Locb, 42 S.W. 612, 
16 Tex.Civ.App. 399. 
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based on the transcript of a judgment of a justice 
of the peace, the preliminary facts necessary to 
warrant the filing of the transcript must appear.®® 
Some courts hold that, where a transcript is filed, 
the judgment of the justice and the execution there¬ 
on need not be shown,®® but other courts hold that 
it must be proved that an execution was issued by 
the justice and a proper return made thereon.®^ 
The recitals in the deed are not conclusive but may 
be attacked by defendant.®® The proof must be 
clear and satisfactory.®® It has been held that the 
purchaser must show that all the statutory require¬ 
ments have been strictly complied with.®® 

Proof of title of debtor. The purchaser must 
show that defendant in execution had some interest 
or estate in the land sold on which the judgment 
could operate,®! or at least possession since the ren¬ 
dition of the judgment.®® The rule applies where 
the opposing party is a person other than the judg¬ 
ment debtor,®® but there is no necessity for proving 
title in defendant where the action is against the 
judgment debtor.®^ Proof of title need not be made 
where it is not put in issue by the pleadings.®® It 
is not necessary for the purchaser to deduce a reg¬ 
ular chain of title subsisting in the execution debt¬ 
or, since it is sufficient if he shows a legal title in 
defendant at the time of the rendition of the judg¬ 
ment.®® 

§ 310. —— Actions or Proceedings to Ob¬ 
tain Possession 

a. Form of remedy 


b. Defenses 

c. Limitations and laches 

d. Conditions precedent 

e. Parties 

f. Pleading 

g. Evidence 

h. Trial and judgment 

a. Form of Remedy 

The purchaser may have varlout remedies, such ae 
ejectment, forcible entry and detainer, replevin, or such 
other statutory remedies as may have been provided. In 
a proper ease his remedy Is by bill In equity. 

A proper remedy of a purchaser of property sold 
under execution to secure possession thereof is 
ejectment,®^ or forcible entry and detainer,®® or 
replevin.®® In several jurisdictions there are stat¬ 
utes providing for the recovery of the possession 
of property purchased at an execution sale by sum¬ 
mary proceedings."^® A statutory remedy for ob¬ 
taining possession may be merely cumulative of the 
common-law remedies, so that resort may be had to 
either at the election of the purchaser."^! A writ of 
entry is, as shown in the title Entry, Writ of, § 6, 
sometimes an appropriate remedy, as is a writ of 
assistance."^® The purchaser is ordinarily entitled 
to immediate possession which he may obtain by a 
writ of possession."^® A writ of possession is prop¬ 
erly refused a purchaser of property at an execu¬ 
tion sale where the execution of such writ would 
require the sheriff to dispossess one holding under 
a valid independent title.'^^ Unlawful detainer is 
not the proper remedy of a plaintiff, relying solely 


65. Mich.—Monaghan v. McKlnnie, 
32 Mich. 40. 

Sa. N.a—DavlB V. Baker, 67 N.C. 
388. 

57. Mo.—Coonce v. Munday, 8 Mo. 
373. 

5& N.J.—Meyers v. Conover, 46 A. 
709, 65 N.J.LAW 187. 

69. Tenn.—Hamilton v, Bradley, 6 
Hayw. 127. 

60. Conn.—Hobart v. Prisble, 6 
Conn. 592. 

61. Cal.—Pekin Min., etc., Co. v. 
Kennedy, 22 P. 679, 81 Cal. 366. 

23 C.J. p 783 note 42. 

69. Ga.—^Whatley v. Doe, 10 Ga. 74. 
23 C.J. p 783 note 43. 

63. Or.—Oliver v. Burg, 68 P.2d 246, 
164 Or. 1. 

23 C.J. p 783 note 44. 

64. Mias.—Robinson v. Parker, 11 
Miss. 114, 41 Am.D. 614. 

as. Ky.—Randall v. Ewell, 65 S.W. 

662, 21 Ky.L. 1425. 

22 C.J. p 783 note 48. 


66. Ala.—Elliott v. Dycke, 78 Ala. 
150. 

23 C.J. p 783 note 49. 

67. Del.—Stidham v. Brooks, 6 A.26 
522, 624, 1 Terry 110, citing Ooxpwi 
Juris. 

Pa.—See Flowers v. Curry. 86 Pittsb. 
Leg.J. 248. 

23 C.J. p 783 note 50. 

Effect of void Judgment 
Where Judgment in attachment 
proceeding was void for lack of Ju¬ 
risdiction over defendant, plaintiff 
in ejectment action holding under 
sheriff’s deed based on that Judgment 
could not prevail.—Johnson v. Clark, 
198 So. 842, 146 Fla. 268. 

68i Miss.—Glenn v. Caldwell, 20 So. 

162, 74 Miss. 49. 

23 C.J. p 783 note 51. 

69. N.J.—Grimbilas v. Unfair, Inc., 
18 A.2d 412, 126 N.J.Law 82. 

23 C.J. p 783 note 62. 

TO. La.—^Washington v. Page, 119 
So. 888, 9 La.App. 282. 

Pa.—Second Nat Bank v. Hustead, 
6 A.2d 63, 334 Pa. 421—Buckley v. 
Buckley, 120 A. 926, 277 Pa. 216— 
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Singer Sewing Machine Co. v. 
Baird, 11 Pa.Dipt. & Co. 251— 
Hendrickson v. Frutchey, 41 Lack. 
Jur. 70, 10 Som.Leg.J. 42—Kon- 
nick v. Epstein, 32 Luz.L.Reg. 47 
—First Nat. Bank & Trust Co. of 
Easton v. Sulkin, 27 North.Co. 111. 
23 C.J. p 783 note 63. 

71. Ark.—Austin v. Huie, 26 S.W.2d 
87, 181 Ark. 412. 

Pa.—Second Nat. Bank v. Hustead, 6 
A.2d 63, 334 Pa. 421. 

23 C.J. p 784 note 64. 

79. Wls.—Schultz V. Schultz, 113 N. 

W. 445, 133 WlB. 126. 

5 C.J. p 1319 note 42. 

73. Ga.—Hill v. Kitchens, 148 S.B. 
754, 39 Gb.App. 789. 

Outy to issue 

Order of sale being sufllclent au¬ 
thority for sheriff to put purchasers 
in possession of premises, which he 
failed to do within thirty days, court 
clerk had duty to issue writ of pos¬ 
session.—^Darlington v. Allison, Tex. 
Civ.App., 12 S.W.2d 839, error dis¬ 
missed. 

74. Ga.—^Edwards v. Hall, 168 S.E. 
254, 176 Ga. 632. 
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on title acquired as purchaser at an execution sale, 
against one in possession under claim of title.^^ 
Action of warranty against debtor, where purchaser 
is evicted by a better title in a third person, arises 
only on a sale legally made.*^^ 

Where a purchaser has secured only an equitable 
title at the execution sale, his proper remedy is a 
bill in equity and not an action at law.*^"^ He can¬ 
not recover in ejectment,7* except in those juris¬ 
dictions where, as considered in Ejectment § 20, an 
equitable title will support ejectment. However, 
under the statutes of some states, the summary 
remedy provided thereby is available to an execu¬ 
tion purchaser of an equitable title,^® carrying 
with it the right to possession.80 A court of equity 
has power to appoint a receiver until possession can 
be obtained by legal proceedings.®^ A bill in equity 
is not an appropriate remedy to test the validity of 
a deed made by the judgment debtor, since the pur¬ 
chaser has an adequate remedy at law.®2 

b. Defenaes 

Various matters of defense may be interposed. In 
general, the originai defendant may not set up title in a 
third person where he is in possession of the property, but 
title not obtained from the execution debtor is a good 
defense where a third person Is defendant. 

Where the purchaser sues to recover possession, 
the defenses which may be set up depend, at least 


in part, on whether defendant is the execution debt¬ 
or or a third person. A statutory defense is not 
available where the facts take the case out of the 
statute.®® An option given the debtor to repur¬ 
chase is no defense where the option has expired 
without being acted upon.®^ It is no defense that 
the purchase money was not paid where the officer 
indorsed payment on the writ, the judgment cred¬ 
itor does not claim that he was not paid, and the 
judgment debtor received credit for the purchase 
money.®® A mere claim falls short of being an eq¬ 
uitable defense.®® Matters of defense may be 
waived.®^ 

Want of title. The general rule is that, in an 
action by the execution purchaser against the orig¬ 
inal defendant in possession of the property, the 
latter cannot set up title in a third person;®® nor 
can he dispute the purchaser’s title to the proper¬ 
ty.®® Likewise a party claiming under the execu¬ 
tion defendant who was in actual possession of the 
property at the time of the rendition of the judg¬ 
ment is estopped from denying the title of the pur¬ 
chaser but tenants in possession of the land may 
show in defense that they hold as tenants under a 
prior purchaser by a bona fide conveyance.®^ The 
debtor is not estopped to set up a title subsequently 
acquired,®® but the debtor cannot set up title under 


75. Ala.—Warren v. Jones, 121 So. 
519, 219 Ala. 213. 

76. La.—Childress v. Allen, 3 La. 
477. 

77. Ala.—Goodbar v. Daniel, 7 So. 
254, 88 Ala. 683, 16 Am.S.R. 76. 

23 C.J. p 784 note 57. 

78. Ill.—-First Nat. Bank of As¬ 
sumption V. Gordon, 29 N.E.2d 246, 
374 lil. 242. 

23 C.J. p 784 note 68. 

79. Pa.—Lesher v. Leiser, 4 Walk. 
378. 

Za Kentucky 

(1) Where Judgment creditor pur¬ 
chased, at execution sale, realty 
which was purportedly encumbered 
80 that creditor could obtain only a 
lien which would not entitle creditor 
to possession, creditor was neverthe¬ 
less entitled to maintain suit for 
writ of possession, under statutory 
provision that, if Judgment debtor 
sold encumbered realty under equi¬ 
table title, court shall subject it to 
payment of Judgment debt as though 
there had been a return of no prop¬ 
erty found, and providing for pro¬ 
ceedings to determine equitable 
rights of the parties.—McCormack v. 
Moore, 117 S.W.2d 952, 273 Ky. 724. 

(2) A party holding a mortgage 
on land is not entitled to its posses¬ 
sion under writ of habere facias 
poBsesalonem, since, under the stat¬ 


ute. the purchaser at an execution 
sale of encumbered property obtains 
only a lien thereon subject to prior 
liens which he must enforce by ac¬ 
tion by making prior lienholders 
parties.—Whitaker v. Holcomb, 276 
S.W. 973. 210 Ky. 836. 

80. Md.—Deakins v. Rex, 60 Md. 693 
—McMeehen v. Marman, 8 Gill & 
J. 57. 

81. I’a.—McFadden v. Nolan, 16 
Phila. 187. 

88 . Ala.—Altman v. Barrett, 174 So. 
293, 234 Ala. 234. 

83. Mass.—Owen v. Neveau, 128 
Mass. 427. 

23 C.J, p 784 note 64. 

84b Pa,—Young v. McCamant, 88 A. 
481, 241 Pa. 232. 

85. Ky.—Randall v. Ewell, 55 S.W. 
552. 21 Ky.L. 1425. 

86 . Mo.—Johnson v. Bowl ware, 51 
S.W. 109, 149 Mo. 451. 

23 C.J. p 784 note 67. 

87. Pa.—Wilford v. White, 16 Pa. 
Dist. & Co. 469, 23 Berks Co.L.J. 
231, 45 York Leg.Rec. 86. 

88 . Mo.—^Littlefleld v. Ramsey, 80 
S.W. 949. 181 Mo. 618. 

23 C.J. p 784 note 68. 

Vndlvldsd iatsrsst as tenant in 
common is no defense.—^McMahon v. 
Taylor. 27 Pa.Di8t. & Ca 174. 
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89. Ill.—Keith V. Keith, 104 Ill. 397. 
23 C.J. p 784 note 69. 

Deraigunsat to eommoa sonroe 

In ejectment suit by purchaser at 
execution sale on Judgment against 
mother, against mother and son to 
whom mother executed fraudulent 
conveyance, deraignment of title 
back to mother as a common source 
was sufTlcient.—Cooper v. Cooper, 
Tenn.App., 124 S.W.2d 264. 

Purchaser acquires right to defend¬ 
ant’s possession 

When the shcrifC sells the land of 
a defendant in a Judgment, who is m 
possession, he cannot make any de¬ 
fense against the purchaser, as the 
latter acquires a right to the defend¬ 
ant’s possesssion at least which will 
support ejectment against him.—Sal- 
lada V. Mock, 114 A. 652, 271 Pa. 
212 . 

90. Pa,—Feigenspan v. Driesigack- 
er, 45 A. 481, 195 Pa. 17, 78 Am.S. 
R. 799. 

23 C.J. p 784 note 70. 

91. Ala.—Strickland v. Nance, 19 
Ala. 233. 

23 C.J. p 786 note 71. 

98. R.I.—Simmons v. Brown, 7 R.I 
427, 84 Am.D. 669. 

23 C.J. P 785 note 78. 
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a lease taken by him from a third person after levy 
of execution.®® Where defendant is one who had 
conveyed the property to the judgment debtor prior 
to the sale, by warranty deed, he is estopped to 
assert any title.®^ Title not obtained from the ex¬ 
ecution debtor is a defense, where a third person 
is defendant,®® but not where it was the result of 
a fraudulent collusion between him and the for¬ 
mer owner to defeat the effect of the sheriff's sale.®® 

Property not subject to execution. The judg¬ 
ment debtor, or a person claiming under him, may 
successfully defend an action by the purchaser for 
the possession of property by showing that defend¬ 
ant's interest or estate in the property was not sub¬ 
ject to, or was exempt from, execution, unless the 
right of exemption has been expressly or impliedly 
waived.®^ Where only part of the property is ex¬ 
empt, the execution purchaser may recover the resi¬ 
due.®® 

Irregularities in proceedings. The general rule 
is that the execution debtor, or a third person in 
possession of the property, cannot set up as a de¬ 
fense in an action for the recovery thereof irreg¬ 
ularities in the judgment, execution, or sale,®® un¬ 
less the purchaser is chargeable with notice of the 
irregularity.! The sale cannot be attacked except 
for reasons rendering it absolutely void.® The 
judgment debtor or those claiming under him may 
defend by showing that the judgment,® execution,® 


or levy® is void. Where the judgment is valid, 
the judgment debtor may be estopped by his con¬ 
duct and that of his counsel at the time of the sale 
from contesting the validity of the execution on 
the ground that it was not actually signed by the 
proper officer.® 

c. Limitations and Laches 

A purchaser may lose his rights by laches or be barred 
from enforcing them by limitations. 

Where the purchaser at an execution sale sleeps 
on his rights for a long period of time and fails 
to take the statutory steps necessary to obtain pos¬ 
session of the property, he will be presumed to 
have abandoned any right he might have acquired 
by virtue of the sale,^ and the courts will refuse 
aid to the purchaser as against bona fide purchasers 
in the interim.® The statutes in some of the states 
require the action for possession to be brought 
within a designated period after the delivery of the 
sheriff's deed, under penalty of forfeiture of all 
rights under the sale.® Limitations do not begin 
to run against the purchaser until the delivery of 
the sheri^s deed.!® 

d. Oonditions Precedent 

Conditions precedent must be complied with. Demand 
for possession must be made where required. 

Plaintiff may be precluded from suing before 
performance of certain conditions.!! In some ju¬ 
risdictions or under some statutes the purchaser at 


93. Pa.—Dunlap v. Cook, 18 Pa. 454. 

94. Cal.—Dodgre v. Walley, 22 Cal. 
224, 83 Am.D. 61. 

9B. Pa.—^Walker v. Bush, 30 Pa. 352. 

Beal owner of property sold under 
execution to satisfy another's Judg¬ 
ment debt could protect her interest 
In ejectment brought by sherifTs 
vendee against her.—Broadway Nat. 
Bank of Scottdale v. Diskln, 161 A. 
470, 105 Pa.Super. 279. 

99. Pa.—^Walker v. Bush, 30 Pa. 352. 
97. N.Y.—Bates v. Ledgerwood Mfg. 

Co., 29 N.E. 102, 130 N.Y. 200. 

23 C.J. p 785 notes 77. 78. 

9& Kan.—Benz v. Hines, 3 Kan. 390, 
89 Am.D. 594. 

99. N.C.—Benners v. Rhinehart, 12 

S.E. 456. 107 N.C. 705, 22 Am.S.R. 
909. 

23 C.J. p 785 note 80. 

1. Ind.—Meredith v. Chancey, 59 
Ind. 466. 

23 C.J. p 785 note 81. 

fl. Ind.—Liovely v. Speisshoffer, 85 
Ind. 454. 

Pa.—See Soult v. May, 23 We8t.Co.L. 
J. 1. 

a. Kan.—^Lundstrum v. Branson. 


139 P. 1172, 72 Kan. 78, 52 L.R.A., 
N.S.. 697. 

23 C.J. p 785 note 83. 

4. N.C.—Peebles v. Pate. 90 N.C. 
348. 

Xa Bew York, in summary proceed¬ 
ings under Code Civ.Proc. S 2232 
subd 1. before a county Judge, to re¬ 
move defendant from property sold 
on execution against him, he may 
show that before the issuance of the 
execution the Judgment had been as¬ 
signed to a brother of the Judgment 
creditor; and that question may be 
tried by the county Judge, and the 
validity of the sale under such exe¬ 
cution determined, under Code Civ. 
Proc. 9S 2242, 2244, providing that 
defendant in such proceeding may 
set forth as new matter constituting 
a legal or equitable defense.—Maw- 
son V. Wermuth, 74 N.E. 829, 182 N. 
Y. 234. 

5. Vt.—Perry v. Whipple, 88 Vt. 
278, 

23 C.J. p 785 note 85. 

6. Ga.—Warwick v. Maddox, 73 S.E. 
738, 137 Ga. 496. 

7. Iowa.—Gray v. Bloom, 132 N.W. 
42, 151 Iowa 666. 

23 C.J. p 786 note 87. 
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8 . Ky.—Partin v. American Assoc., 
160 S.W. 1057, 156 Ky. 323. 

23 C.J. p 785 note 88. 

9. Mass.—Cunnilf v. Parker, 21 N.E. 
241. 149 Mass. 162. 

Pa.—See Russell v. Randolph, 22 
Wash.Co. 62. 

23 C.J. p 785 note 89. 

la Cal.—Leonard v. Plynn, 26 P. 
1097, 89 Cal. 636, 23 Am.S.R. 500. 

11. Ind.—Jenkins v. Newman, 23 N. 

E. 683, 122 Ind. 99. 

23 C.J. p 786 note 91. 

Xabsrs facias posscssioasm 

The county court, on a sale of 
lands under an execution, ought not 
to issue a writ of habere facias pos¬ 
sessionem, under Act 1826 c 103, 
where, after the return of the execu¬ 
tion, it does not appear from the rec¬ 
ord that notice was given to the 
tenant in possession to show cause 
why the writ of habere should not 
issue; and the fact that an injunc¬ 
tion has been granted in favor of 
the tenant against the issuance of 
the writ is no bar to a motion to 
vacate the same after the injunction 
has been dissolved.—^Waters v. Du¬ 
vall, 6 Gill & J., Md., 76. 
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an execution sale may sue without making a pre¬ 
vious demand for possession, or giving a previous 
notice to quit to the party in possession,while 
in others a demand is necessary.^s Xhe demand 
for possession may be made by the execution pur¬ 
chaser in person or by his authorized agent.^^ In 
some jurisdictions the statutes giving a summary 
remedy to the execution purchaser for the recovery 
of the property require that a notice of the pro¬ 
ceeding must be served personally upon defendant, 
or the person or persons in possession under him 
by titles derived from him subsequently to the 
judgment.^® Apart from statutory provisions, no¬ 
tice in such proceedings is sometimes required by 
the courts.^® The notice should be in writing^^ 
and be served personally on the parties entitled 
thereto a designated period of time prior to the 
institution of proceedings.^® Where the notice 
takes the place of a petition, it should state facts 
sufficient to entitle plaintiff to the relief demand- 
ed.i® The contents are sufficient if they follow the 
statutory form,20 but a notice which fails to show 
everything required by the statute is insufficient.^^ 
It is not necessary to allege in so many words that 
petitioner is the owner of the property ,22 or to 
follow the form in an action of ejectment.23 The 
sufficiency of the notice cannot be complained of 
by persons who come into the case by petition, 
claiming an interest in the land, and who, on issues 
formed on their petition, are defeated.2^ Lack of 
notice may be waived by appearance.26 Regardless 
of whether or not notice is necessary, where it is 
given and defendant is thus brought into court, he 
has a right to resist a recovery by plaintiff.26 

Tender. In general, as stated supra § 287, an ex¬ 


ecution purchaser of the interest of a vendee under 
a contract of purchase does not acquire title unless 
he can show performance, or tender of perform¬ 
ance, of the terms of the contract. However, ten¬ 
der of the unpaid purchase money is not a condi¬ 
tion precedent to an action of ejectment by him 
under some circumstances, as where defendant sets 
up an absolute title against him, rather than a claim 
for the unpaid purchase money,27 or where pos¬ 
session has been obtained by the holder of the legal 
title under circumstances which constitute a fraud 
on the other creditors of the execution debtor.®® 

e. Parties 

In general aetlone may be maintained by the purehae- 
er or any one claiming under him, againat the Judgment 
debtor or aueh others as may be necessary parties to the 
proceeding which Is brought for the recovery of the 
property. 

The general rule is that under statutes allowing 
summary proceedings for the recovery of the pos¬ 
session of property sold under execution, or in real 
action therefor, such proceedings or action may be 
maintained by the purchaser or any person claiming 
under him,29 and may be maintained against the 
judgment debtor in possession, his representatives, 
and parties in possession under him, who took pos¬ 
session subsequent to the lien of the judgment.®® 
Summary proceedings cannot be maintained against 
a person holding adversely.®^ The grantee of the 
execution purchaser may present a petition for a 
statutory writ of possession,®® but it is held that 
he cannot maintain a writ of entry in his own 
name.®® Forcible entry and detainer may be main¬ 
tained by an execution purchaser of the interests 
of a lessor against the assignees of the lessee.®^ 


la. Mich.—Liebllen v. Hansen, 144 
N.W. 496, 178 Mich. 11. 

Pa,—See Citizens Trust Co. v. Ko- 
losky, 19 Wash.Co. 65. 

23 C.J. p 786 note 92. 

13. Ala.—Francis v. White, 39 So. 
174, 142 Ala. 690. 

23 C.J. p 786 note 93. 

14. Ala.—Farley v. Naale, 24 So. 
567, 119 Ala. 622. 

15. Ark.—FJtzsferald v. Beebe, 7 
Ark. 305. 46 Am.D. 286. 

23 C.J. p 786 note 96. 

16. 6a.—Smith v. EQuitable Mortgr. 
Co., 26 S.R 423, 98 Ga. 240. 

17. Pa.—Langowski v. Strupinski, 2 
I«eg.Rec. 348—Courtney v. Detzner, 
2 Leg.Rec. 347. 

18. Pa.—Langowski v. Strupinski. 2 
Leg.Rec. 348—Courtney v. Detzner, 
2 Leg.Rec. 347. 

ChratttM under frandnlmit ooav«yanoe 

Notice of motion for writ of pos¬ 
session of land sold under execution 


is properly directed to grantees un¬ 
der alleged fraudulent conveyance 
from Judgment debtor.—Gilbert v. 
Watts. Ritter & Co., 60 S.W.2d 142, 
249 Ky. 27. 

19. Ky.—Sharpe v. Roe, 13 Bush 
461—Bunnell v. Thompson, 12 
Bush 116. 

23 C.J. p 786 note 99. 

aa Ky.—Combs v. Miller. 149 S.W. 

906, 149 Ky. 546. 

Notice held snAoient 
Ky.—Smith v. Smith, 76 S.W.2d 361, 
265 Ky. 703. 

ai. Ky.—Whitaker v. Holcomb, 276 
S.W. 973, 210 Ky. 836. 
aa. Ky.—Mooar v. Covington City 
Nat. Bank, 80 Ky. 305. 
aa. Ky.—Mooar v. Covington City 
Nat. Bank, supra. 

94. Ky.—Read v. Cochran, 71 S.W. 

487, 24 Ky.L. 1412. 
as. Ark.—Ferguson v. Blakeney, 6 
Ark. 296. 


96. Ky.—Smith v. Lewis. 6 Ky.L. 
427. 

a7. Pa.—Stewart v. Freeman, 22 Pa. 
120 . 

98. Pa.—Forrester v. Hanaway. 82 
Pa. 218. 

89. Del.—Kent v. P*yle, 45 A. 716, 18 
Del. 242. 

23 C.J. p 786 note 11. 

30. Ala—Teaford v. Moss, 179 So. 
817, 818, 235 Ala. 490, citing Cor- 
pus Juris. 

23 C.J. p 786 note 12. 

31 . Pa.—Moseby v. Fleck, 88 A. 940, 
242 Pa. 154. 

23 C.J. p 787 note 13. 

38. Del.—Kent v. Pyle, 46 A, 716, 
18 Del. 242. 

33. Mass.—Hunt v. Mann, 132 Maas. 
53. 

34. 111.—Taylor y. Marshall, 158 111. 
App. 409. 
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The remedy, as given by some statutes, is not avail¬ 
able to a grantee of the execution purchaser against 
a person holding under a title derived from the same 
person under whom the judgment debtor claimed ti- 
tle.^^ Summary proceedings may be had against a 
tenant in common before partition.^^ If the action 
is against the execution debtor, his landlord may 
be admitted to defend with him.87 Where the wife 
of the debtor has an interest in the property, she is 
a proper defendant.^^ Where a writ of habere 
facias possessionem is sought, a petition of infants, 
claiming the land through inheritance, to be made 
parties, should not be rejected since their rights 
should be determined in the proceedings.** 

f. Pleading 

Plaintiff must allege everything neceaaary to entitle 
him to the relief sought; and defendant must plead prop¬ 
erly such matters as he may wish to rely on In defense 
of the action. 

Plaintiff must allege facts sufficient to entitle him 
to the relief demanded.^* He must allege that the 
land was subject to execution.^^ Some courts hold 
that in summary proceedings against a third per¬ 
son it must be alleged that he took possession under 
title derived from the judgment debtor,but other 
courts hold that an express allegation to this ef¬ 
fect is unnecessary, it being sufficient to allege that 
defendant came into possession under the execution 
debtor.4* Under some statutes providing for the 
issuance of citation on petition of the purchaser, 
the petition must be verified by the petitioner, and 
not by his attorney.^^ Where defendant in pro¬ 


ceeding for possession seeks to rely on an ante¬ 
cedent lease his answer must comply with the stat¬ 
utory provisions if it is to be sufficient.^* Where 
defendant was an unsuccessful claimant, it is prop¬ 
er to strike from the answer matter which should 
have been put in issue in the claim case.^* Under 
some statutes the defense to a summary proceed¬ 
ing need not be pleaded in writing and the issue 
is sufficiently joined by a statement of defense 
without further pleading.^* If, however, the par¬ 
ties choose to proceed by pleadings the case should 
be treated as though written pleadings were re¬ 
quired.^* Where plaintiff alleges title and owner¬ 
ship generally, and defendant denies such title and 
ownership, the existence of a judgment on which 
execution issued as a foundation for the sheriff’s 
sale at which plaintiff claiming the land became the 
purchaser is put in issue.** 

g. Evidence 

The general rules of evidence require plaintiff to prove 
by proper and sufficient evidence matters essentiai to his 
recovery, and defendant has the burden of establishing 
any affirmative defense which he sets up. 

The burden of proof is on plaintiff,*^ but, where 
defendant sets up affirmative defenses, the burden 
is on him.** To obtain a writ of habere facias 
possessionem plaintiff must show a conveyance to 
him of the property sold on execution by the sher¬ 
iff.** The evidence must be within the pleadings 
and issues.*^ For a judgment and execution to be 
admissible, they must appear to have some bearing 
on the question of the title or of the right of pos¬ 
session as between the parties.** The judgment 


35. Mich.—Royce v. Bradbum, 2 
Dougrl.'STT. 

36. N.Y.—-Brown v. Betts, 13 Wend. 
29. 

37. Ala.—Doe v. McKinney, 6 Ala. 
719. 

33. N.C.—Cecil v. Smith, 81 N.C. 
285. 

38. Ky.—Whitaker v. Holcomb, 276 
S.W. 973, 210 Ky. 836. 

40l Del.—Stidham v. Brooks, 6 A.2d 
622, 1 Terry 110. 

Pa.—First Nat. Bank & Trust Co. of 
Easton v. Sulkin. 27 North.Co. Ill 
—Home Owners* Loan Corporation 
V. Samuels, 4 Sch.Reg. 396—Soult 
V. May. 23 West.Co.L.J. 1. 

41. Tex.—Ballad v. Anderson, 18 
Tex. 877. 

43. N.Y.—^Hallenbeck v. Garner, 20 
Wend. 22. 

43. Pa.—Moore v. Moore, 28 Peu 
Super. 78. 

44. Pa.—^Home Owners' Loan Corpo¬ 
ration V. Samuels, 29 Pa.Diat. ft 
Co. 137, 4 Sch.Re 3 . 846. 


46. Pa.—^East Penn Realty Co. v. 
Van Osten, 164 A. 807, 108 Pa. 
Super. 468—Merchant's Nat Bank 

V. Itzkovitz, 5 Bch.Reg. 121. 

4a Ga.—Garlinsrton v. Fletcher, 36 
S.E. 920, 111 Ga. 861. 

47. Ky.—^Kennedy v. Weber, 64 S. 

W. 614, 28 Ky.L. 879. 

4a Pa.—Minier v. Saltmarsh, 6 
Watts 293. 

48. Ky.—Ashcraft v. Bowlins, 234 
S.W. 946, 193 Ky. 31. 

Bespoase coastrnsd 
A response to a motion for Judg¬ 
ment for possession by a purchaser 
at execution sale, which allesed that 
the creditor had fully repaid the 
purchaser by delivering to him tim¬ 
ber from the premises, and that the 
purchaser obtained the deed by 
fraud, does not attempt to allege 
merely a statutory redemption.— 
Ashcraft y. Bowling, supra. 

ga Ky.—^Hopkins v. Slusher, 98 S. 
W.2d 982, 266 Ky. 800. 108 A.L 4 R. 
662 . 


61. Me.—Ames v. Young, 119 A. 863, 
122 Me. 331, 36 A.L.R. 984. 

23 C.J. p 787 note 42. 

avldenoe held InsuiBcieiLt to meet 
the burden imposed on a purchaser 
of land at a slierifT's sale to show 
that the proceedings leading up to 
and Including the sale were in ac¬ 
cordance with statute.—^Ames v. 
Young, supra. 

53. Ky.—Salyers v. Sword, 64 S.W. 
2d 182, 261 Ky. 59. 

Pa.—See Citizens Trust Co. v, Ko- 
losky, 19 WashCo. 65. 

23 C.J. p 787 note 48. 

63. Ky.—Whitaker v. Holcomb, 276 
S.W. 973, 210 Ky. 836. 

54. Mo.—^Kessner v. Phillips, 88 S. 
W. 66 , 189 Mo. 616, 107 Am.S.R. 
868 , 8 Ann.Cas. 1006. 

28 C.J. p 787 note 80. 

Bvldeaee held Inadmissible 
Ark.—^Johnson v. Berg, 227 S.W. 413, 
147 Ark. 328. 

55. Ala.—^Bynum v. Hewlett, 84 So. 
891, 137 Ala. 888 . 
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roll in the orig^inal action is admissible,as are 
also the original execution^^ and the return of the 
officer.BS It has been held that copies of the writ 
and return are admissible.®® At any rate, on a 
showing of the loss or destruction of original rec¬ 
ords, secondary evidence of their contents is ad¬ 
missible.*® Where the sheriffs deed is accom¬ 
panied by an exemplification of a valid judgment 
and proof of the loss of the execution, the deed is 
admissible as evidence of title.®i Plaintiff, being 
a purchaser at the execution sale, may show that 
the execution debtor was in actual possession of 
the property at the time of the levy and sale, from 
which possession title will be presumed.*® Plaintiff 
may introduce deeds to the execution debtor, to 
show the title of the debtor.** In an action to re¬ 
cover possession of property sold on execution 
which had previously been conveyed by the judg¬ 
ment debtor, evidence that such conveyance was 
fraudulent and void is admissible.*^ Receipts of 
payments are admissible on behalf of defendant 
who claims the property as her separate estate,*® 
and a receipt for the amount bid at the sale is ad¬ 
missible.** 

h. Trial and Judgment 

The general rulea aa to trial and Judgment apply to 
aetlona or proceedings by purchasers to obtain posaeaaion 
of the property. 

In summary proceedings, adverse titles cannot 
be tried.*"^ On a trial before a jury, questions of 
fact may and should be referred to the jury for 


determination** under proper instructions by the 
court.*® Questions of law are, of course, for the 
court.7® A statutory summary proceeding may^® 
and should*^® be decided by the court without the 
intervention of a jury; but the court substantially 
complies with the law by giving a peremptory in¬ 
struction to the jury.73 

A judgment on a motion for a writ of habere 
facias possessionem must be supported by the plead¬ 
ings.^* The purchaser should not be awarded pos¬ 
session of more land than he purchased at the ex¬ 
ecution sale.^® The relief granted may be based 
on conditions.'^* Where allowed by statute, dam¬ 
ages for the wrongful detention of the property 
are properly included in the verdict of the jury,*^*^ 
but may not be assessed by the court.^* It is not 
error for the jury to find, and the court to render 
judgment for, a gross sum as costs.*^® So long as 
the judgment remains in force it is conclusive as 
to the right of possession of the property involved *® 
The court may in its discretion direct the judg¬ 
ment to be opened and defendant allowed to plead 
a defense of which he was unaware before the 
judgment.*! A judgment dispossessing defendant 
in execution is not invalidated because the rule nisi 
was issued in a county other than the one wherein 
the land lay, where the petition and rule were duly 
filed in the proper court and the judgment was had 
in the proper court.*® A judgment awarding the 
purchaser a writ of possession where land is en¬ 
cumbered by a mortgage is not void where the ex- 


Bz«oiitloa and jndgmant h#ld admla- 
■ibla 

Tex.—Tanner v. Grisham, Clv.App., 
289 S.W. 146, reversed on other 
grounds, Com.App., 296 S.W. 590. 

56. Cal.—Robinson v. Thornton, 61 
P. 946, 129 Cal. 12. 

67. Ind.—Woodbtim Sarven Wheel 
Co. V. McKernan. 1 Wils. 48. 

Vt.—Perry v. WhJpple, 38 Vt. 278. 
58L Wls.—^Knowlton v. Ray, 4 Wis. 
288. 

59. Mass.—Frazee v. Nelson, 61 N. 
F. 40, 179 Mass. 466, 88 Am.S.R. 
391. 

60. La.—Fontelleu v. Fontelieu, 41 
So. 866, 116 La. 866. 

61. Ga.—Sweeney v. Sweeney, 46 S. 
E. 76. 119 Ga. 76. 100 Am.S.R. 169. 

62. Tenn.—Cooper v. Cooper, App., 
124 S.W.2d 264. 

68 . Pa.—Marks v. Baker, 2 Pa.Su¬ 
per. 167. 89 Wkly.N.C. 12. 

6ii Conn.—Staples v. Bradley, 23 
Conn. 167, 60 Am.D. 680. 
avldenoe held onflolent 
Ky.->Ashcraft v. Bowling, 284 S.W. 
946, 198 Ky. 81. 

33CJ.S.-39 


Pa.—Singer v. Bugis, 87 Pa.Super. 
426. 

65. Tex.—Morris v. Hastings, 7 S. 
W. 649, 70 Tex. 26, 8 Am.S.R. 670. 

66. Ind.—Turner v. Madison First 
Nat. Bank, 78 Ind. 19. 

67. Mich.—Riggs v. Sterling, 16 N. 
W. 320, 61 Mich. 167. 

ea N.C.~Braddy v. Pfaff, 186 S.E. 
340, 210 N.C. 248. 

Pa.—Konnick v. Epstein, 32 Luz.L. 
Reg. 47—Commonwealth ex rel. 
V. Gregory, 6 Sch.Reg. 69. 

23 C.J. p 787 note 46. 

Qnestloas for jury 

In ejectment suit instituted by 
the purchaser of realty on which 
fieri facias for state and county tax¬ 
es had been levied, questions of the 
reasonable divisibility of the prop¬ 
erty, and whether levy was exces¬ 
sive were for the Jury under the evi¬ 
dence.—Crump V. McEntire, 10 S.E. 
2d 186, 190 Ga. 684. 

69. Ky.—^Ashcraft v. Bowling, 284 
S.W. 946, 198 Ky. 81. 

23 C.J. p 787 note 46. 

7a Ky.—Ashcraft v. Bowling, 284 
S.W. 946, 198 Ky. 81. 
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Pa.—Stauffer v. Witherspoon, 23 
West.Co.L.J. 6—Soult v. May, 23 
West.Co.L.J. 1. 

71. Ky.—Mooar v. Covington City 
Nat. Bank, 3 Ky.L. 674. 

72. Ky.—Ireland v. Pugh, 4 Ky.L. 
252. 

7a Ky.—Ireland v. Pugh, supra. 

74. Ky.—Hale v. Fair, 268 S.W. 815. 
207 Ky. 167. 

75, Ky.—Stevenson v. Riddell, 68 
S.W. 649, 24 Ky.L. 404—Cooper v. 
Griffin, 5 Ky.Op. 3. 

TO. Cal.—^Woods v. Kellerman, 89 
P. 368, 3 Cal App. 422. 

23 C.J. p 787 note 61. 

77 . Pa.—Walker v. Bush, 30 Pa. 362 
—Eberly v. Billingfelt, 21 Lanc.L. 
Rev. 346. 

78. Pa.—Hull V. Russell, 4 Pa.L.J. 
R. 453. 

79. Pa.—Brown v. Gray, 6 Watts 17. 
aa Ky.—Combs v. Johnson, 80 S.W* 

506, 26 Ky.L. 12. 

81. N.J.—Meyers v. Conover, 46 A* 
709, 66 N.J.Law 187. 
aa Ga.—Creswell v. Bryant Hard¬ 
ware Co., 142 S.E. 886, 166 Ga 228. 
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ccution defendant had proper notice of the motion 
and filed no response, although erroneous in that 
under the statute the court should have adjudged 
to the purchaser a lien on the land.^^ 

§ 311. — Actions to Quiet or Try Title 

a. Quieting title 

b. Trespass to try title 

a. Quieting Title 

The execution purchaser may, in a proper caee, main¬ 
tain an action to quiet title. 

An execution purchaser may maintain an action 
to quiet title,unless the case falls within a stat¬ 
ute providing another remedy which is deemed ex¬ 
clusive.®® Such action may be maintained even 
though the interest acquired by the purchaser is 
subject to a right of redemption.®® Where the stat¬ 
ute so provides, the purchaser may quiet title by 
suit after the expiration of time for redemption, 
although no deed has been issued.®^ WJiere actual 
possession is required in order to maintain a bill 
to quiet title, plaintiff's allegations must disclose 
actual possession at the time when the action was 
instituted.®® Plaintiff has the burden of defeating 


defendant*^ title, where his own is not of record,®® 
and the execution purchaser must show, as against 
a stranger to the judgment, that the judgment debt¬ 
or had title or possession on the date of the execu¬ 
tion sale.®® Matters immaterial to the issue can¬ 
not be tried.®! The usual rules of evidence apply.®® 
Relief will be refused where plaintiff is guilty of 
laches,®® or where defendant is a bona fide purchas¬ 
er from the debtor,®^ or where there is an adequate 
remedy at law.®® In a suit to quiet title, where 
the judgment creditor was not a bona fide purchas¬ 
er, equity will do complete justice and protect the 
rights of one who had advanced most of the pur¬ 
chase price paid for the land involved.®® 

b. Trespass to Try Title 

The purchaser at an execution sale may, under statu¬ 
tory authorization, maintain an action of trespass to try 
title. 

The purchaser may, in Texas, maintain an ac¬ 
tion of trespass to try title, unless the execution 
sale was absolutely void and vested no title.® 
Where defendant had title at the time of the execu¬ 
tion sale, he cannot set up as a defense a title aft¬ 
erward acquired.®® Where plaintiff is a purchaser 


83. Ky. —Matney v. Ratliff. 261 S.W. 
634, 199 Ky. 508. 

84. Ariz.—Oliver v. Dougherty, 68 
P. 563, 8 Aris 66. 

23 C.J. p 788 note 67. 

86. Xb BUoliigMi, where an equitable 
interest is levied on and sold, a 
statute requires the Judgment credi¬ 
tor, where he has not done so before 
the sale, to institute proceedings 
within one year after the sale to 
settle the rights of the parties in 
interest. This remedy is exclusive.— 
Kunze v. Solomon, 86 N.W. 739, 126 
Mich. 290—23 C.J. p 788 note 69 [a]. 

86. Cal.—Porter v. Nelson, 109 P.2d 
996, 42 Cal.App.2d 750. 

87. Cal.—Leaver v. Smith, 190 P. 
1050. 47 Cal.App. 474. 

88 . Ill.—^Plrst Nat. Bank of As¬ 
sumption V. Gordon, 29 N.E.2d 246, 
374 Ill. 242. 

89. Mont.—MacGinniss Realty Co. 
V. Hinderager, 206 P. 436, 63 Mont. 
172. 

90. Cal.—McAlvay v. Consumers* 
Salt Co., 297 P. 135, 112 Cal.App. 
383. 

nsglBLga as to owBsmhip 

In execution purchaser’s suit to 
quiet title to corporate stock, ex¬ 
press finding should have been made 
on question whether original trans¬ 
fer of title to third party was made 
for benefit of Judgment debtor.—^Mc- 
Alvay V. Consumers* Salt Co., supra. 

91. Colo.—C!ooper v. Shannon, 86 P. 
176, 86 Colo. 98, 118 ArlS.R. 96. 


98. avidenoe held admissible 

In execution purchaser's action 
against Judgment debtor's wife to 
quiet title to corporate stock, evi¬ 
dence of connected transactions and 
surrounding circumstances was ad¬ 
missible.—McAlvay v. Consumers* 
Salt Co., 297 P. 136, 112 Cal.App. 383. 

avidenee held suftoieBt 

(1) To establish that corporate 
stock sold at execution sale was pre¬ 
viously purchased in name of third 
person and held for benefit of Judg¬ 
ment debtor.—McAlvay v. Consum¬ 
ers' Salt Co., supra. 

(2) To support finding that Judg¬ 
ment debtor was owner of corporate 
stock at time execution was levied. 
—McAlvay v. Consumers* Salt Co., 
supra. 

(3) Evidence relating to owner¬ 
ship of oil well equipment which 
plaintiff had purchased at execution 
sale Justified Judgment for plaintiff 
in suit to quiet title against defend¬ 
ants who claimed that purchase of 
equipment by Judgment debtor had 
been made by him as their agent 
with funds furnished by them.—Fee¬ 
ler V. Rawlins, 111 P.2d 380, 43 Cal. 
App.2d 641. 

(4) In action to determine title to 
lots as between purchaser of sher¬ 
iff’s deed under execution and son 
of execution debtor, evidence war¬ 
ranted finding that execution debtor 
used five hundred dollars of son’s 
money, at time when son was minor, 
in paying for or Improving property, 
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but required finding that no other 
definite substantial amount was fur¬ 
nished by son for making improve¬ 
ments or paying therefor; and Judg¬ 
ment was rendered declaring pur¬ 
chaser of sheriff’s deed to be owner 
of lots subject to Hen in favor of 
execution debtor’s son for five hun¬ 
dred dollars.—Lifiander v. Bobbitt, 
Mo., Ill S.W.2d 72. 

BvidOBOo hold iBSnttoioBt to re¬ 
quire finding that price of fifty dol¬ 
lars execution sale of Judgment 
debtor’s interest in two hundred and 
twenty-five thousand shares of cor¬ 
porate stock was so inadequate as 
to render transaction unconscionable. 
—McAlvay v. Consumers' Salt Co., 
297 P. 135, 112 Cal.App. 383. 

93. Ill.—Strauss v. Tuckhorn, 66 N. 
E. 683, 200 111. 76. 

Dolay iB disoloBlBg claim to prop¬ 
erty sold at execution sale may be 
considered in determining the equi¬ 
ties.—Rexburg Lumber Co. v. Pur- 
rington, Idaho, 113 P.2d 611. 

94. Mo.—Hamilton v. McClelland, 45 
Mo. 424. 

96. Ala.—Teague v. Martin, 6 So. 

362, 87 Ala. 600, 13 Am.S.R. 63. 

23 C.J. p 788 note 62. 

96. Idaho.—Rexburg Lumber Co. v. 
Purrington, 113 P.2d 611. 

97. Tex.—Snodgrass v. Rutherford, 
Clv.App., 54 S.V7. 1064. 

98. Tex.—^Bonner v. Ogilvie, 58 B. 
W. 1027, 24 Tex.Civ.App. 237. 
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under a judgment holding realty subject to the lien 
of a former judgment, defendant cannot, in the ab¬ 
sence of an attack on such former judgment in the 
pleadings, rely on defects therein rendering it void- 
ablc.** Testimony that defendant furnished the 
money with which the judgment debtor acquired 
the property is admissible irrespective of the fact 
that plaintiff had no notice or knowledge of the 
transaction.^ In trespass to try title by a purchaser 
at a sale on execution issued on a judgment against 
an officer of a corporation, whether equitable title 
to the property was in the corporation is a question 
for the jury, where the officer had purchased it in 
his own name and conveyed it to the corporation 
a short time before execution issued, and the cor¬ 
poration had paid the purchase price and all ex¬ 
penses from the date of the purchase by the offi- 
ccr.2 Where it is contended that the sale was void 
because the officer making the sale did not give de¬ 
fendants personal notice as required by statute, the 
question is one for the jury on conflicting evidence 
as to mailing of notices to incorrect addresses ;3 but 
where the uncontradicted evidence is sufficient as a 
matter of law to establish the issuance of the ex¬ 
ecution, the court should not submit the question 
to the jury as a controverted issue of fact.^ A find¬ 
ing that a sale was not for a grossly inadequate 
consideration will not be disturbed where the evi¬ 
dence supports it.® Sustaining exceptions to de¬ 
fendant’s answer alleging that the judgment was 
void is of no consequence where the judgment, ex¬ 
ecution, return and sheriff’s deed were introduced 
in evidence without objection.® 

§ 312. Liabilities of» and Remedies against, 
Purchasers 

a. In general 

b. Liens and encumbrances 


c. Rents, profits, and improvements 

d. Waste 

e. Remedies against purchasers 

a. In General 

Th« owner of property may maintain appropriate 
actions or proceodlngs against ths purchaser at th« exe¬ 
cution sale where the sale Is void, the property Is not 
included In the writ, or does not belong to the execution 
debtor. 

Where the sale is for any reason void,^ or where 
property not included in the writ® or not belonging 
to the execution debtor® is sold, the execution pur¬ 
chaser by assuming and retaining possession be¬ 
comes liable in an appropriate action to the owner 
of the property.^® He is also liable for his wrong¬ 
ful acts in connection with the sale^i or with rela¬ 
tion to the property of third persons after the 
sale.^2 He is not liable for pursuing a right to en¬ 
ter on premises to remove the property purchased.^® 
Where property belonging to two or more persons 
is sold on execution against one, possession by the 
execution purchaser does not render him liable to 
the other owners.^® The purchaser is not bound 
to look to the application of the purchase money, 
and is not liable in an action by parties entitled to 
a portion of the price nor is he responsible for 
any irregularity of the officer by which the purchas¬ 
er from the execution debtor was deprived of no¬ 
tice of the levy and lien.i® 

Nudum pactum. Promises made by the execution 
purchaser, where without consideration, cannot be 

enforced.i7 

b. Liens and Encumbrances 

The purchaier It not liable personally for liens on 
the property subject to which, and not for the payment 
of which, the property is sold. 

A purchaser at an execution sale is not pcrsonal- 


99. Tex.—Brinkman v. Tinkler, Civ. 
App., 117 S.W.2d 139, error re¬ 
fused. 

1. Tex.—Matador Land & Cattle Co. 
V. Cooper. 87 S.W. 23B, 39 Tex.Clv. 
App. 99. 

2. Tex.—Alexander Co. v. First Nat. 
Bank, Civ.App., 119 S.W.2d 718, er¬ 
ror dismissed. 

3. Tex.—Saylors v. Wood, 140 S.W. 
2d 164, 135 Tex. 267, affirming, Civ. 
App., 120 S.W.2d 836. 

4. Tex,—Gillean v. Witherspoon, 

Civ.App., 121 S.W. 909. 

a. Tex.—Saylors v. Wood, Civ.App., 
120 S.W.2d 836, affirmed 140 S.W. 
2d 164, 136 Tex. 267. 

Sb Tex.—Lange v. Brauner, Civ.App.. 
118 S.W.2d 971. 


7. OkL—Empire Supply Co. v Mc¬ 
Cann. 260 P. 44, 127 Okl. 195. 

23 C.J. p 788 note 70. 

8 . Pa.—Helser v. Withers, 15 Pa. 
Dist. 871. 

9. Utah.—Pincock v. Kimball, 228 
P. 221, 64 Utah 4. 

23 C.J. p 788 note 72. 

la Ala.—White v. Hogland, 96 So. 
625, 209 Ala. 537. 

11 . Pa.—Morrison v. Nipple, 89 Pa. 
Super. 184. 

18. Ga.—Blitch v. Lee, 41 S.E. 275, 
115 Ga. 112. 

23 C,J. p 788 note 76. 

IX Ky.—Thompson v. Craigmyle, 4 
B.Mon. 391, 41 Am.D. 240. 

Mass.—Doty v. Gorham, 6 Pick. 487, 
16 Am.D. 417. 


14. N.Y.—Fiero v. Betts, 2 Barb. 
633. 

Utah.—Spalding v. Allred, 64 P. 1100, 
23 Utah 354. 

15. Ark.—Graham v. W. W. Dickin¬ 
son Hardware Co., 63 S.W. 58, 
69 Ark. 119. 

23 C.J. p 788 note 78. 

Attorney for Judgment creditor, not 

having in fact been adjudicated pur¬ 
chaser at sheriff's sale, held not lia¬ 
ble to holder of special mortgage hav¬ 
ing preference.—Shaw v. Marceaux, 
125 So. 460, 12 La.App. 401. 

IX Ky.—Greer v. Howard, 4 Ky.L. 
350. 

17. N.C.—Heathman v. Hall, 38 N.C. 
414. 
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ly liable for a mo^ga^e or other subsisting lien on 
the property, subject to which, and not for the 
payment of which, the property is sold,i® unless he 
is permitted to retain the amount thereof out of 
his bid.i* In other respects, where the lien or en¬ 
cumbrance attaches to the property sold, the pur¬ 
chaser is liable the same as the debtor was.^^ 

e, Renta, Profits, and Improyementa 

Where the execution eale le aet aalde, the purehaeer 
la liable In a proper caae for rente and profita, and ahoutd 
receive credit for neoeeeary expendlturea and Improve- 
menta. 

Where ^or any reason an execution sale is sub¬ 
sequently set aside, the general rule is that the ex¬ 
ecution purchaser is liable in an action by the 
judgment debtor, or the owner of the property, for 
the rents and profits accruing while the property 
was in his possession.^^ The purchaser is not liable 
for rents which, without his fault, he did not re¬ 
ceive,nor is he liable to account for rents and 
profits to a mortgagee where the mortgage debt is 
fraudulent and void. 23 He should be credited with 
the amount paid out for necessary expenditures,2^ 
and as stated supra § 307, with the cost of im¬ 
provements made by him tending to enhance the 
value of the property. Where the purchaser has 
paid the purchase price, the interest thereon should 
be set off against the rent.^® The purchaser is lia¬ 
ble for insurance money received less his expense 
in obtaining the insurance and collecting the mon- 
ey.26 Where a purchaser has no right to the pos¬ 
session or profits until the sheriff’s deed, he is not 
personally liable for ground rent accruing between 
the day of the sale and the date of the deed.27 

d. Waste 

It has baen variously held that the purchaser la, and 
Is not, liable for waste. 

18i N.Y.—Hamill v. Gillespie. 48 N. 

Y. 656. 

28 C.J. p 788 note 81. 

19. La.—Yeat man v. Erwin, 14 La. 

Ann. 149. 

23 C.J. p 788 note 82. 
aa N.C.—State V. Pool, 2.7 N.C. 106. 

SL U.S.—Big Sespe Oil Co. v. Coch¬ 
ran. C.C.A.Cal., 276 F. 216. 

Alaska.—Ziller v. Brower, 6 Alaska 
134. 

28 C.J. p 788 note 84. 

99. S.C.—Bath South Carolina Pa¬ 
per Co. V. Langley. 23 S.C. 129. 

98. ICy.—^Zimmerman v. 

76 S.W. 5. 26 Ky.L. 456. 

96. Wash.—Dart v. McDonald, 196 
P. 263, 114 Wash. 448. 

28 C.J. p 789 note 87. 

95. Ky.—Stephens v« Jones, 9 Ky. 

Op. 664. 


It has been held that the purchaser, being sqb- 
ject only to the right of statutory redemption out¬ 
standing in the judgment debtor and other parties 
designated in the statute as entitled to redeem, is 
not liable to the redemptioner for waste committed 
in the management of the property.38 On the oth¬ 
er hand, it has been held that during the period of 
redemption a purchaser at an execution sale has 
no right to denude land of its merchantable tim- 
ber,23 and that one making redemption may bring 
an action against him for the reasonable value of 
timber cut and rcmoved.20 Where the purchaser of 
real estate on sale under execution, intermediate the 
sale and the giving of a sheriff's deed, severs any¬ 
thing from the realty, he is liable for its value to 
the person who eventually receives the sheriff’s 
deed.3i If a cotenant whose interest is sold has 
committed waste, the purchaser will take subject to 
the right of the other cotenant to an equitable ad¬ 
justment of their rights in partition proceedings.*^ 

e. Remedies against Purchasers 

The owner may retort to any appropriate remedy, 
such at ejectment, or replevin, or trover. If the prop¬ 
erty le pereonal. Any statutory remedy may be puraued. 
Conditions precedent must be compiled with, and the 
general rule# ae to parties, pleading, evidence, trial, and 
Judgment apply. 

Where the sale is void the proper remedy of the 
owner, out of possession, is ejectment in the case 
of real property,** or such statutory action as may 
be provided;*^ and in the case of personal proper¬ 
ty, replevin or trover, at the election of the own¬ 
er.** It is sometimes held that, on a rule to show 
cause, the purchaser may he summarily required to 
return the property to the custody of the officer.** 
In some jurisdictions a writ of recordari has been 

within which an action may be 
brought after a demand for an ac¬ 
counting has been made and refused. 
—Gray v. C. A. Harris & Son, supra. 

31. N.Y.—Potter v. Cromwell, 40 N. 
y. 297, 100 Am.D. 485. 

39. K.J.—Polhemus v. Empson, 27 N. 
J.Eq. 190, reversed on other 
grounds 28 N.J.Eq. 439. 

33. Mo.—McGeorge v. Danforth, 89 
S.W.2d 666, 666. quoting OorpuB Jiu 
>ls. 

23 C.J. p 789 note 95. 

36. La.—Long v. Chailan, 176 So. 42, 
187 La. 607. 

35. Mo.—McGeorge v. Danforth, 89 
S.W.2d 665, 666, quoting Oorpua 
JtUUL 

23 C.J. p 789 note 96. 

39. W.Va.—^August v. Gilmer, 44 S. 
E. 148, 68 W.Va. 66. 


McMaster, 


96. S.C.—Bath South Carolina Paper 
Co. V. Langley, 23 S.C. 129. 

97. Pa.—Thomas v. Connell, 5 Pa. 
13, affirming 1 Pa.L.J. 319. 3 Pa. 
L.J. 299. and overruling by impli¬ 
cation Walton V. West, 4 Whart. 
221 . 

98. Ala.—O'Connor v. Attalla Bank, 
22 So. 902, 116 Ala. 685, 67 Am. 
S.R. 146. 

23 C.J. p 789 note 92. 

99. Wash.—Gray v. C. A. Harris & 
Son. 93 P.2d 385, 200 Wash. 181. 

3a Wash.—Gray v. C A. Harris & 
Son, supra. 

Time for brlagliig wnit 
Grantees who redeemed land from 
execution sale without having made 
a demand for an accounting from 
execution sale purchaser for timber 
cut and removed during period of re¬ 
demption were not bound by statu¬ 
tory provision relative to the time 
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held the proper remedy in case of real property, 
and, of course, an action lies to quiet title,^^ unless 
the execution debtor has an adequate remedy at 
law.^^ Sometimes trespass may be brought against 
the purchaser.^® A grantee of realty under an un¬ 
recorded deed from a judgment debtor is furnished 
with an adequate remedy at law by a statute pro¬ 
viding for and defining the rights, duties, arid lia¬ 
bilities of purchasers of realty at judicial sales, 
and of the persons then in possession thereof, the 
statute providing that the latter may demand a jury 
trial where the purchaser seeks possession by peti¬ 
tion under the statutc.^i Where defendant in fieri 
facias had tendered to the attorney of plaintiff on 
the day of sale and prior thereto the full amount 
due on the process, an injunction restraining the 
execution purchaser from taking possession of the 

land is proper.^ 2 

Conditions precedents In actions relating to per¬ 
sonal property, a demand is a condition precedent.^ 2 
Where a suit to quiet title is brought against the 
execution purchaser, on the ground that his claim 
as judgment creditor was fictitious, an offer to re¬ 
deem is not necessary.44 

Time to sue. The suit must be brought within 
the time specified in the applicable^® statute of lim¬ 
itation.^® The title will not be disturbed after 
many years of acquiescence and the death of the 


judgment creditor who was the purchaser.®^ 

Defenses. In an action against the execution 
purchaser to recover the property he is estopped 
to deny the title of the judgment debtor.®* Title 
in another person is no defense.®* Laches is avail¬ 
able as a defense in a proper case.®* 

Parties, In actions or proceedings against pur¬ 
chasers, only necessary parties must be joined.®i 

Pleading. Where, in an action to quiet title 
brought against the execution purchaser, plaintiff 
does not in the petition or complaint directly at¬ 
tack the execution sale on equitable grounds but 
merely demands that defendant set forth the nature 
of his title, an answer containing general averments 
of the judgment, execution sale thereon, confirma¬ 
tion thereof, and the execution and recording of 
the sheriff’s or marshal’s deed under which he 
claims title, is sufficient without setting out in de¬ 
tail the issuance and levy of execution and sale 
thereunder and the steps necessary to the validity 
of the sale.®* A petition to declare payment of a 
lien out of the proceeds of sale void states a cause 
of action where it alleges an execution sale subject 
to the lien, purchase by the lienor, and that the 
amount of the lien was deducted from the proceeds 
of sale credited on the judgment against plaintiff, 
and prays that the amount deducted be credited on 


87. N.C.—Heath v. Bishop, 72 N.C. 
456. 

38. Cal.—First Nnt. Bank v. Kin- 
slow. 65 P.2d 796, 8 Cal.2d 339— 
Yokohama Specie Bank v. Kitasaki, 
App.. 117 P.2d 398. 

23 C.J. p 789 note 99. 

Where action for henellt of judg¬ 
ment debtor 

Corporation which sold property 
and was controlled by transferee 
could not complain of mode of trans¬ 
fer, in action against purchaser at 
execution sale, and the fact that 
transfer of corporation’s property 
was not formally assented to is not 
available to plaintiff.—Lost Burros 
Gold Mining Co. v. Inyo County Bank. 
267 P. 209. 83 Cal.App. 679. 

Treepaee to try title 

(1) Plaintiffs were entitled to Judg¬ 
ment, unless precluded by some stat¬ 
ute of limitations pleaded by de¬ 
fendants, where deed under which de¬ 
fendants were claiming had been ex¬ 
ecuted by a sheriff in connection with 
sale of land made under an execu¬ 
tion on a Judgment against one of 
the plaintiffs after return day on the 
writ.—Reynolds v. Farmers & Mer¬ 
chants Nat. Bank of Nocona, Tex. 
Civ.App.. 135 S.W.2d 656. 

(2) Where sole issue was suflicien- 
ey of a description, contained in a 


sheriff’s levy, notice of sale, and 
sheriff’s deed to defendant, which de¬ 
scription referred to lands awarded 
to plaintiff by a partition decree, de¬ 
scription taken with description in 
partition decree and extrinsic evi¬ 
dence established identity of the real¬ 
ty conveyed by sheriff's deed and 
sustained judgment for defendant.— 
Gutierrez v. Rodriguez, Tex.Clv.App., 
137 S.W.2d 220. 

39. Or.—Anderson v. Guenther, 22 P. 
2d 339, 144 Or. 446. rehearing de¬ 
nied 25 P.2d 146, 144 Or. 446. 

40. Pa.—Morrison v. Nipple, 39 Pa. 
Super. 184. 

23 C.J. p 789 note 1. 

41. Pa.—Miners Sav. Bank of Pitts- 
ton V. Tracy. 192 A. 246, 326 Pa. 
367, appeal dismissed Toole v. Min¬ 
ers Sav. Bank of Pittson, 58 S.Ct. 
272, 302 U.S. 651, 82 L.Ed. 504. 

48. Ga.—Shurley v. Black, 119 S.E. 
618, 16G Ga. 683. 

43. Conn.—Carter v. Clark, 28 Conn. 
612. 

N.Y.—Storm v. Iiivingston, 6 Johns. 

44. 

44. Ala.—Worthington v. Miller, 32 
So. 748, 134 Ala. 420. 

45. Mich.—Millar v. Babcock, 29 
Mich. 526. 

23 C.J. p 789 note 6. 
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46. Ind.—Marley v. State, 46 N.E. 
466. 147 Ind. 146—Moore v. Ross, 
38 N.E. 817, 139 Ind. 200. 

47. S.C.—Hogan v. Hall, 20 S.C.Eq. 
323. 

48. Ala.—Rust v. Mobile Electric 
Lighting Co., 27 So. 263, 124 Ala. 
202 . 

23 C.J. p 789 note 8. 

49. N.Y.—Jackson v. Graham, 3 Cai. 
188. 

50. Tex.—Reynolds v. Farmers & 
Merchants Nat. Bank of Nocona. 
Civ.App., 135 S.W.2d 656. 

51. Iowa.—Graham v. Williams, 293 
N.W. 662, 228 Iowa 1261. 

La,—Long v. Challan, 176 So. 42. 187 
La. 607. 

Sheriff 

It IS within the discretion of the 
trial court to order the sheriff who 
made an execution sale, and executed 
the deed to the purchaser, to be made 
a party to an action by the execution 
defendant against the purchaser for 
the cancellation of the deed.—Colora¬ 
do Mfg. Co. V. McDonald, 26 P. 712, 
16 Colo. 516. 

58. U.S.—Held v. Ebner, Alaska, 133 
F. 156, 66 C.C.A. 222. 



EXECUTIONS 


33 C.J.8. 


§312 

the judgment.®* Where a petition correctly de¬ 
scribes a constable’s deed, but in a subsequent para¬ 
graph erroneously states the volume in which the 
deed is recorded, admission of a certified copy of 
the deed is not a variance.®^ 

Evidence. In an action to recover personal prop¬ 
erty, the burden of showing the illegality of the sale 
rests on plaintifl.®® In an action of trespass, de¬ 
fendant is not required to prove that the officer 
making the sale was a de facto officer.®* Where 
plaintiff is pursuing the proper remedy, evidence of 
prior attempts on his part to establish his right by 
wrong remedies is not admissible against him.®^ 
In a suit to quiet title, where defendant purchaser 
introduces the judgment, execution, and proceedings 
of the sheriff under it, and the judgment is not de¬ 
nied by plaintiff, defendant’s title is sufficiently es¬ 
tablished.®* As against a contention in a suit to 
try title that a sheriff's deed was inadmissible on 
the ground that it was not shown that execution 
had in fact been issued, the record showing rendi¬ 
tion of the judgment, issuance of original execu¬ 
tion, return nulla bona, and issuance of alias ex¬ 
ecution establishes a prima facie case, notwithstand¬ 
ing no return on the alias execution is shown.®* 

Trial and judgment In proceedings or actions 
against purchasers at execution sales questions of 
fact are for the jury.®* In actions to quiet title, 
findings as to ownership of property must be sus¬ 
tained by the evidence.®^ In an action to recover 
the value of property sold at a sheriff’s sale, where 
the evidence without conflict supports plaintiff’s al¬ 
legations as to ownership of the property, a find¬ 
ing that plaintiff was not the owner cannot be sus¬ 
tained.®* In an action to establish title to realty 
as against a purchaser the question of the identity 
of land cannot be decided on an exception of no 


cause of action, but must be determined on the 
merits.®* A direction of a verdict in plaintiffs fa¬ 
vor for the entire title of the property in controver¬ 
sy is improper where it appears that defendant has 
at least some interest or title therein.®® Where it 
appears that the owner was in possession of the 
property at the time of the levy and sale under ex¬ 
ecution on a judgment against a third person, the 
purchaser at the sale acquired no title to the l^nd 
and the court should cancel the deed and quiet title 
in the owner,®® In a suit in equity to recover goods 
of plaintiff sold to defendant on execution, such 
goods not belonging to the execution debtor, a re¬ 
fusal of the court, in awarding plaintiff recovery, 
to include additional goods in the award of dam¬ 
ages, defendant having disposed of some of the 
goods, or to admit evidence of the value of the 
goods as part of a going business conducted by 
someone other than plaintiff is not improper.®® 

§ 313. Title, Rights, and Liabilities of As¬ 
signees of, or Purchasers from, Ex¬ 
ecution Purchasers 

The vendee of a purchaaer at an execution tale 
stands In the shoes of his vendor, and may exercise the 
same rights and pursue the same remedies, as a general 
rule. The same Is true of the assignee of the certificate 
of sale, to whom, after the assignment the deed should 
be made. 

The vendee of a purchaser at an execution sale 
stands in the shoes of his vendor.®'^ He takes all 
the right and title acquired by his vendor at such 
sale,®* free from such claims as the property was 
free from in the hands of the vendor.®* Ordinarily, 
the purchaser’s vendee acquires no better title than 
such purchaser, and a claimant of the property 
may set up the same defenses or equities against 
such vendee as he might against the purchaser 


53. Ga.—Crowley v. Calhoun, 130 S. 
£. 663, 161 Ga. 364. 

64. Tex.—Kerr v. Clark, Clv.App., 
148 S.W.2d 880. 

65. Ala.—Brandon v. Snows, 2 Stew. 
266. 

56b Mass.—^Doty v. Gorham, 6 Pick. 
487, 16 Am.D. 417. 

67. Pa.—Hlnderman v. Fisher, 42 
Pa.Super. 128. 

68 . Ky.—Moore v. Marcum, 106 S.W. 
2d 117, 269 Ky. 101. 

69. Tex.—Bunn v. Mackin, Clv.App., 
26 S.W.2d 942, error refused. 

aOu X.Y.—^American Lumber A Mfg. 
Co. v. Wyoming County Nat. Bank 
A Trust Co. of Wyoming County, 
8 N.T.S.2d 761, 266 App.Dlv. 924. 
61 . Cal.—Lost Burros Gold Mining 
Co. V. Inyo County Bank, 267 P. 
209, 88 CaLApp. 679. 


68. Cal.—^Henry Cowell Lime A Ce¬ 
ment Co. V. Mitchell. 278 P. 241, 
99 CaLApp. 87. 

63 . La.—Long v. Chailan, 176 So. 42, 
187 La. 607. 

64 . Tex.—XJglow v. Southern, Civ. 
App., 250 S.W. 738. 

65 . Tex,—Kerr v. Clark, Civ.App., 
148 S.W.2d 880. 

66. Mass.—Long v. George, 7 N.B.2d 
149, 296 Mass. 574. 

67 . Wash.—Singly v. Warren, 61 P. 
1066, 18 Wash. 434, 63 Am.S.R. 
896. 

23 CJ. p 789 note 16. 

68. Cal.—Hansen v. d'Artenay, 67 P. 
2d 202, 18 Cal.App.2d 298. 

23 C.J. p 790 note 16. 

68. Ark.—Fort Smith Building A 
Loan Ass'n v. Hight, 86 S.W.2d 
923, 191 Ark. 416. 
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Cal.—Farris v. Paclflc States Auxili¬ 
ary Corporation, 48 r.2d 11, 4 Cal. 
2d 103. 

Ill.—Olsen V. Kern. 10 Ill.App. 678. 
Ky.—Waller v. Tate. 4 B.Mon. 629. 
Pa.—Silverman v. Keal, 7 A.2d 67, 
135 Pa.Super. 668. 

7a Okl.—Todd V. Webb, 272 P. 880, 
134 Okl. 107. 

28 C.J. p 790 note 18. 

Za action to quiet title to realty 
conveyed to plaintiff by Judgment 
creditor of certain defendants after 
purchasing it at execution sale, it 
was trial court’s exclusive province 
to determine witnesses’ credibility 
and weight and effect of their evi¬ 
dence, consider Inferences reasonably 
deduclble therefrom, and determine 
disputed fact as to whether one of 
such defendants was trustee for oth¬ 
er defendants as equitable owners of 
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but where he is an innocent purchaser he may take 
a better title than the execution purchaser had,71 
by reason as stated supra § 296, of his taking free 
of equities and irregularities of which the vendor 
had notice. An oral agreement made by the execu¬ 
tion purchaser is not binding on his vendee who 
had no knowledge thereof.72 The fact that the 
execution purchaser is an administrator and may 
be refused credit in his account for the amount ex¬ 
pended does not prevent a subsequent purchaser 
from him from acquiring a good title.78 On fail¬ 
ure of title, the remedy of the vendee, if any, is 
against the vendor only, and not against the ex¬ 
ecution debtor.74 The vendee of a purchaser at a 
sheriff’s sale which is void because of irregularity 
in the sale has no remedy as against his vendor 
where the deed contains no other covenant than 
special warranty.75 A voluntary substituted pur¬ 
chaser at an execution sale has no cause of action 
against the original vendee for the amount of the 
purchase money paid over to him under a mutual 
mistake as to the identity of the estate sold.7® The 
vendor is not entitled to relief from the vendee un¬ 
der the doctrine that the person who acquires a 
legal estate with notice of an earlier equity holds 
subject to such equity, where there is no preexist¬ 
ing equity in the vendor.^? The mere assignment 
of the interest of the execution plaintiff in a judg¬ 
ment under which land was sold to him on execu¬ 
tion does not operate to convey his interest in the 
land purchased.*^* 

Assignee of certificate of sale. The certificate of 
sale is as stated supra § 224, assignable, and the 
sheriff’s deed may and should be made to the as- 
signee,79 who thereby acquires all the rights and 

property from conflictlner evidence as 
to terms of claimed trust.—Rabbit v. 

Atkinson, 113 P.2d 14, 44 Cal.App. 

2d 762. 

71. Ind.—Hasselman v. Lowe, 70 Ind. 

414. 

Ky.—Craig: v. Hawes, 2 Ky.Op. 625. 

72 . Pa.—Roberts v. Williams, 5 
Whart. 170, 34 Am.D. 649. 

73 . Cal.—San Domingo Gold Min. Co. 

V. Grand Pac. Gold Min. Co., 102 
P. 648, 10 Cal.App. 416. 

74 . Ky.—McLaughlin v. Daniel, 8 
Dana 182. 

7B. Tenn.—Prlgmore v. 

Lea 563. 

76 . Mo.—Cravens v. Gordon, 53 Mo. 

287. 

77. Minn.—Thompson v. E. I. Du¬ 
pont Co.. Ill N.W. 302, 100 Minn. 

867. 

78. Ill.—Meacham v. Sunderland, 10 
IlLApp. 128. 


remedies of his assignor in the property.®® The 
sheriffs deed executed and delivered to the as¬ 
signee of the certificate of sale conveys to him the 
legal title, and, in connection with the equity ac¬ 
quired by the assignment, gives him a perfect ti¬ 
tle. The sheriff cannot be compelled to execute 
a deed to the assignee prior to the filing of the as¬ 
signment according to statute ;®2 but even where 
the assignment is so defective that the officer jcan- 
not be compelled fo execute a deed to the assignee, 
if he voluntarily does so the deed is valid and pass¬ 
es title.®® A conveyance by the execution purchas¬ 
er before he has received the sheriff’s deed oper¬ 
ates, or has the same effect, as an assignment of 
the certificate of sale.®^ The assignee of a cer¬ 
tificate of sale does not acquire any greater rights 
than his assignor, and the same defenses and equi¬ 
ties subsist against the certificate in his hands as 
in the hands of his assignor.®® The assignee does 
not acquire any interest in the judgment debt or 
security therefor.®® Upon failure of title the as¬ 
signee is not liable for the amount of the agreed 
consideration®^ and, if the same has been paid, is 
entitled to recover it back.®® On redemption the 
assignee may recover the money paid from the 
sheriff.®® Where the assignee takes the certificate 
only as security, he has merely a lien on the land, 
which is satisfied by payment of the debt secured, 
and neither he nor his assignee with notice can 
subsequently acquire any title to the land by ob¬ 
taining a sheriff’s deed.®® Tf the assignment was 
to secure a loan, and the assignee obtained a sher¬ 
iff’s deed and sold the property, the assignor may 
compel him to account for the surplus in excess of 

The doetrii&e of caveat emptor ap¬ 
plies to the assigrnee of a purchaser 
at an execution sale.—Burdick v. 
Farmers’ Mercantile Co., 184 N.W. 4, 
48 N.D. 227. 

Am between anlffnor and assignee 

In the absence of an express war¬ 
ranty or fraud the assignor of a sher¬ 
iff’s certificate on execution sale of 
real property is not liable for the 
failure or partial failure of title 
thereafter resulting.—Burdick v. 
Farmers’ Mercantile Co., supra. 

86. Cal.—^Abadie v. Lobero, 36 Cal. 
390. 

87. Wash.—Vanasse Land Co. v- 
Hewitt. 164 P. 196, 96 Wash. 643. 

88. Mich.—McGoren v. Avery, 87 
Mich. 120. 

89. N.Y.—Colvin v. Holbrook* 2 N.Y. 
126, affirming 3 Barb. 476. 

9a Cal.—Baber v. McLellan, 80 CaL 
136. 


79. Iowa.—Rush v. Mitchell, 32 N.W. 

367, 71 Iowa 333. 

23 C.J. p 790 note 29. 

Sa Ill.—Palmer v. Riddle, 64 N.E. 

227, 180 Ill. 461. 

23 C.J. p 790 note 30. 

81. Cal.—Leonard v. Flynn, 26 P. 
1097, 89 Cal. 536, 23 Am.S.R. 500. 

82. N.Y.—People v. Ransom, 4 Den. 
145. 

83. Ill.—McClure v. Engelhard!, 17 
Ill. 47. 

23 C.J. p 790 note 34. 

84. Cal.—Leonard v. Flynn, 26 P. 
1097, 89 Cal. 535, 23 Am.S.R. 500. 

Ill.—Chicago, B. & Q. R. Co. v. Cham¬ 
berlain, 84 111. 333. 

86. U.S.—Reed y. Munn, Colo., 148 
F. 737, 80 C.C.A. 216, certiorari de¬ 
nied 28 S.Ct. 265, 207 U.S. 688, 62 
L.Ed. 363. 

23 C.J. P 790 note 36. 
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the loan and expenses.*^ An assignment of the | the statute did not require the certificate to bear 
certificate is not invalid because not stamped where | a revenue stamp.*^ 

zn. SETUBir 


§ 314. Definition and Nature 

A return It the short offlcitl etetement of the ofR- 
cer, Indorsed on the writ or attached thereto, of what he 
haa done in obedience to the mandate of the writ or of 
the reason why he has done nothina- 

A return on a writ of execution is the short offi¬ 
cial statement of the officer, indorsed thereon or 
attached thereto, of what he has done in obedience 
to the mandate of the writ or of the reason why he 
has done nothing.^^ It consists of the two acts of 
writing out the statement on the writ or on an at¬ 
tached paper and the filing.®^ The mere writing 
out of the statement is not sufficient without filing 
it,*^5 and vice versa the mere filing of the writ with 
no statement is not a return.®® When the process 
is brought into court with the official indorsement 
on it as required by law, whether true or false, it is 
a return.®^ 

The office of the return is to inform the court 
and the parties of what was done, and to make the 
recitals contained in the return of record.®® 

Where the execution is satisfied, it is a necessary 
part of the return that the sum realized, unless paid 
to the judgment creditor or his attorney, be brought 
into court.®® 

§ 315. Necessity 

. It Is the duty of the officer to whom an execution Is 
directed to make a proper return thereof, but as a gen¬ 


eral rule a writ of execution, when duly executed, la 
good, although never returned by the officer. 

It is the duty of the officer to whom an execution 
is directed to make a return thereto on or before 
the time fixed by law, to the proper court or offi¬ 
cer, in all cases, whether or not it has been execut¬ 
ed and, as discussed in the C.J.S. title Sheriffs 
and Constables § 168, also 57 C.J. p 983 notes 51, 
52, if the officer fails to make due return, he may 
be compelled to do so by the court out of which 
the execution issued. Under some statutes, how¬ 
ever, the sheriff is not required to return the writ 
to the clerk's office unless it is desired to renew 
the same or unless it is satisfied.® Of course, a 
void writ need not be returned.® 

At common law, all writs of execution which 
were to be executed by the sole authority of the 
sheriff, such as a writ of fieri facias, when duly 
executed, were good, although never returned by 
the sheriff.^ Likewise, a lack of return of ex¬ 
ecution is not conclusive against a finding that the 
execution was placed in the sheriff's hands.® The 
failure of an officer levying an execution to make 
return of facts showing the satisfaction thereof 
.does not prevent the judgment from being treated 
as discharged.® The effect of a return or defects 
therein on the title of a purchaser at execution 
sale is hereinafter discussed infra § 330. 

Presumption against officer. Where an officer 


91. Ind.—^Wagner v. Winter, 23 N.E. 
764. 122 Ind. 67. 

89. Arlz.—Oliver v. Dougherty, 68 P. 
663, 8 Arlz. 66. 

93. Ark.—Jones v. Goodbar, 29 S. 

W. 462, 60 Ark. 182. 

Tenn.—^Unlon Bank v. Barnes, 10 
Humphr. 244. 

Va.—^Rowe v. Hardy, 34 S.B. 626, 97 
Va. 674, 75 Am.S.R. 811. 

SHimtlag dalIzdtiOBS 

(1) “The return of an execution 
Is the statement by the officer, cer* 
tiffed to the court under the sanc¬ 
tion of his official oath and responsi¬ 
bility, of what he has done touching 
the execution of the writ according to 
its commands and the requirements 
of the law.”—Farmers* Bank v. Wy¬ 
att, 40 S.W.2d 402, 163 Tenn. 31— 
Hutton V. Campbell. 10 Lea, Tenn., 
170, 173. 

(2) Other definitions .—Hooper v. 
McDade, 82 P. 1116, 1 CaLApp. 788. 

96. Tenn.—49aunders v. Moore. 110 
B.W.2d 1046. 21 TeniLApp. 876. 


95. Ark.—Jones v. Goodbar. 29 S.W. 
462, 60 Ark. 182. 

23 C.J. p 791 note 49. 

98. Tenn.—Saunders v. Moore, 110 
S.W.2d 1046, 21 Tenn.App. 376. 

23 C.J. p 791 note 60. 

97. Tenn.—Farmers* Bank v. Wyatt, 
40 S.W.2d 402, 163 Tenn. 31. 

96. Ark.—Jones v. Goodbar, 29 S. 
W. 462, 60 Ark. 182. 

Mass.—^Wellington v. Gale, 13 Mass. 
483. 

99. N.Y.—Hatfield v. Hatfield, 16 N. 
Y.S. 788. 

L Pa.—Poust V. Bull, 22 Pa.Dlst. 

A Co. 301, 12 Northumb.L.J. 9. 

23 C.J. p 791 note 53. 

Necessity for return of extent see 
infra 9 405. 

Time for making return and effect of 
delay see Infra | 818. 

Oa aflMavit of adwesse olalmat 
A sheriff is not required to make 
a return of levy and seizure and re¬ 
turn of the execution on which the 
levy was made, or either of them* in 
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response to an affidavit by an adverse 
claimant to property, where not re¬ 
quired to do so by statute.—Schloss 
V. Stringer, 194 P. 677, 113 Wash. 
529. 

8. Fla.—Tedder v. Morrow, 181 So. 
387, 100 Fla. 1486. 

3. Ala.—^Holloway y. Johnson. 7 Ala. 
660. 

Xn abseaoe of judgment authorizing 
the execution, the sheriff was not 
bound to return it. The fact that the 
Judgment was thirty-four cents less 
than the amount for which the ex¬ 
ecution was issued# however, did not 
excuse a failure to make a return.— 
Carmical v. Broughton's Adm'x, 61 

5. W.2d 612, 249 Ky. 749. 

di Del.—Ableman v. Conoway, 199 A. 
278, 9 W.W.Harr. 324. 

8. N.C.—Boseman v. McGill, 114 8.S1 
10, 184 N.C. 216. 

6. Va.—Baiid V. Rice, 1 Call 18, 6 
Va. 18, 1 Am.D. 497. 
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fails to return an execution, it will be presumed 
against him that he has collected the money.^ 

§ 316. By Whom Made 

The efnoer to whom the writ Is directed should make 
the return. 

The return should be made by the officer to whom 
the writ is directed,^ even though his term of of¬ 
fice has expired,9 provided he commenced to ex¬ 
ecute it while in office.^® If the writ has been ex¬ 
ecuted by an undersheriffi or deputy, it has been 
held that he should return it in the name of his 
principal by himself as deputy but it has also 
been held that a return by a deputy in his own 
name is sufficient,^^ at least if ratified by the sher- 
iff.i3 If a deputy dies before completing his re¬ 
turn, it may be completed by the sheriff.!^ 

No duty rests on the seizing creditor with re¬ 
spect to the return on a writ of fieri facias.^5 

§ 317. County or Court to Which Return 
Made 

In the absence of a statute to the contrary, an execu¬ 
tion should be returned to the court from which It is¬ 
sued. 

An execution should be returned to the court 
from which it issued,** in the absence of statute 
providing otherwise.*^ 

§ 318. Time for Making and Effect of Delay 

The time for returning executions is largely a mat¬ 


ter of statutory reguletion. An officer generally may 
return an execution before the return day, and a return 
may usually be made after the return day. 

The time for returning executions is generally 
regulated by statute.^ ^ It has been held that the 
time for a return is to be computed from the date 
when the writ was delivered to, and received by, 
the officer for service, rather‘than from the time 
of its preparation by the clerk.i® If the writ is to 
be returned in a certain number of days from its 
issuance, the day of its issuance is to be excluded 
in computing the time for its return,^® or else the 
day af return is to be excludcd.2i The return may 
be made on the return day, although the statute 
allows the officer to make the return within a pre¬ 
scribed time thereafter, without subjecting himself 
to liability.22 If the writ is returnable in a speci¬ 
fied number of days, return may be made at any 
time on the last day.23 When an execution is not 
returnable to a court but to the clerk’s office, it is 
returnable at any reasonable and convenient time 
on the return day.^^ If the return is required to be 
made to a court to be held at a certain day and 
place, return may be made at any time on that day 
before adjournment of the court but not thereaft- 
er.26 It has been held that a return on Sunday, al¬ 
though that is the return day, is void.*® Where 
the return day falls on Sunday, it has been held 
the return may be made on the following Monday 
but, on the contrary, it has also been held that the 
return must be made on the preceding Saturday.*® 
If an execution is returnable to a certain term of 


7. Pa.—Commonwealth v. McCoy, 8 
Watts 163, 34 Am.D. 445. 

8. La.—Louisiana Western Lumber 
Co. V. Stanford. 166 So. 423, 180 
La. 376. 

23 C.J. p 792 note 68. 

Notation by olork 

Filing of execution in office of clerk 
of court, with notation thereon by 
clerk that it was returned not satis- 
fled, was insufficient as return.—Rich¬ 
ardson V. Rusk. 245 N.W. 770, 216 
Iowa 470. 

9. Tenn.—Campbell v. Cobb, 2 Sneed 
18. 

10. N.C.—McLin v. Hardie, 25 N.C. 
407. 

Tenn.—State v, Parchmen, 3 Head 
609. 

11. Ill.—Ryan v. Eads. 1 111, 217. 

23 C.J. p 792 note 71. 

18. S.C.—Ford v. De VillerB. 18 S. 
C.L. 144. 

23 C.J. p 792 note 72. 

13. N.C.—Lanier v. Stone. 8 N.C. 829. 

14. Mass.—Firth v. Haskell. 20 N. 
E. 164. 148 Mass. 601. 

28 C.J. p 782 note 74. 


16. La.—Louisiana Western Lumber 
Co. V. Stanford, 166 So. 423, 180 
La. 876. 

16. Pa.—Fleisher v. Friedman, 7 Pa. 

Diet. 421. 

Statute ooBstrned 

Statute providing that sheriff levy¬ 
ing execution shall record execution 
in his county, and return same to 
office of court whence it issued, was 
construed to mean that sheriff shall 
return process to office whence it 
issued after he has performed duties 
in respect thereof.—Brownsville Auto 
Co. V. Peaslee Oaulbert Co., 46 S.W. 
2d 1088, 242 Ky. 619. 

17- N.T.—John Mulstein Co. v. New 
York, 107 N.E. 661. 218 N.Y. 308. 
28 C.J. p 792 note 76. 

la Mass.—Ellis V. Lyford, 169 N.E. 
800, 270 Mass. 96. 

Mo.—State ex reL Ford v. Hogan, 
27 S.W.2d 21, 324 Mo. 1130. 

Mont.—Merchants Credit Service v. 
Chouteau County Bank, 114 P.2d 
1074. 

23 C.J. p 792 note 79. 

Za Xlelilgaa it has been held that 
the sheriff moat retain the writ until 
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the lien created by it has been dis¬ 
charged by satisfaction, payment, or 
order of the court.—Raymond v. Big- 
ley. 197 N.W. 632, 226 Mich. 182. 
19. S.D.—Schroeder v. Pehling, 108 
N.W. 262, 20 S.D. 642. 129 Am.S.R. 
952. 

aa Mo.—Huhn V. Lang, 27 S.W. 

345. 122 Mo. 600. 

23 C.J. p 793 note 81. 

81. Ky.—Ogden v. Redman, 8 A.K. 
Marsh. 234. 

88. Mich.—Peck v. Cavell, 16 Mich. 
9. 

83. Mass.—Prescott v. Wright, 6 
Mass. 20. 

84. Mass.—Bull v. Clarke, 2 Mete. 
687. 

23 C.J. p 798 note 86. 

85. Mass.—Prescott v. Wright, 6 
Mass. 20. 

86. Mich.—Peck v. Cavell, 16 Mich. 
9. 

87. Ind.—Williams v. State, 6 Ind. 
236. 

8& Ark.— Hawkins v. TaWor. 19 a 
W. 105. 56 Ark. 46, 86 Ajn.8.R. 82. 
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the loan and expenses.*^ An assignment of the | the statute did not require the certificate to bear 
certificate is not invalid because not stamped where | a revenue stamp.** 
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§ 314. Definition and Nature 

A return Is the short official statement of the offi¬ 
cers Indorsed on the writ or attached thereto* of what he 
has done In obedience to the mandate of the writ or of 
the reason why he has done nothing. 

A return on a writ of execution is the short offi¬ 
cial statement of the officer, indorsed thereon or 
attached thereto, of what he has done in obedience 
to the mandate of the writ or of the reason why he 
has done nothing.^3 Jt consists of the two acts of 
writing out the statement on the writ or on an at¬ 
tached paper and the filing.The mere writing 
out of the statement is not sufficient without filing 
it,®® and vice versa the mere filing of the writ with 
no statement is not a return.®® When the process 
is brought into court with the official indorsement 
on it as required by law, whether true or false, it is 
a return,®^ 

The office of the return is to inform the court 
and the parties of what was done, and to make the 
recitals contained in the return of record.®* 

Where the execution is satisfied, it is a necessary 
part of the return that the sum realized, unless paid 
to the judgment creditor or his attorney, be brought 
into court,®® 

§ 315. Necessity 

. It It the duty of the officer to whom an execution la 
directed to make a proper return thereof, but aa a gen¬ 


eral rule a writ of execution, when duly executed, le 
good, although never returned by the oflleer. 

It is the duty of the officer to whom an execution 
is directed to make a return thereto on or before 
the time fixed by law, to the proper court or offi¬ 
cer, in all cases, whether or not it has been execut¬ 
ed and, as discussed in the C.J.S. title Sheriffs 
and Constables § 168, also 57 C.J. p 983 notes 51, 
52, if the officer fails to make due return, he may 
be compelled to do so by the court out of which 
the execution issued. Under some statutes, how¬ 
ever, the sheriff is not required to return the writ 
to the clerk’s office unless it is desired to renew 
the same or unless it is satisfied.® Of course, a 
void writ need not be returned.® 

At common law, all writs of execution which 
were to be executed by the sole authority of the 
sheriff, such as a writ of fieri facias, when duly 
executed, were good, although never returned by 
the sheriff.® Likewise, a lack of return of ex¬ 
ecution is not conclusive against a finding that the 
execution was placed in the sheriff's hands.® The 
failure of an officer levying an execution to make 
return of facts showing the satisfaction thereof 
-does not prevent the judgment from being treated 
as discharged.® The effect of a return or defects 
therein on the title of a purchaser at execution 
sale is hereinafter discussed infra § 330. 

Presumption against officer. Where an officer 


n. Ind.—Wagner v. Winter. 23 N.B. 
764, 122 Ind. 57. 

Mv Ariz.—Oliver v. Dougherty, 68 P. 
553, 8 Ariz. 66. 

93. Ark.—Jones v. Goodbar, 29 S. 

W. 462. 60 Ark. 182. 

Tenn.—Union Bank v. Barnes, 10 
Humphr. 244. 

Va.—Rowe v. Hardy. 34 S.B. 626, 97 
Va. 674, 76 Am.S.R. 811. 

Miwtlaa* dSflaitlOU 

(1) **The return of an execution 
is the statement by the officer, cer¬ 
tified to the court under the sanc¬ 
tion of his official oath and responsi¬ 
bility. of what he has done touching 
the execution of the writ according to 
its commands and the requirements 
of the law/*—^Farmers* Bank v. Wy¬ 
att. 40 S.W.2d 402, 163 Tenn. 31— 
Hutton v. Campbell, 10 Lea, Tenn., 
170, 178. 

(2) Other deflnltiona—Hooper v. 
McDade, 82 P. 1116, 1 CaLApp. 788. 

•4. Tenn.—Saundera v. Moore, 110 
aw. 2 d 1046, 21 TenmApp. 876. 


96. Ark.—Jones v. Goodbar, 29 S.W. 
462. 60 Ark. 182. 

23 C.J. p 791 note 49. 

98. Tenn.—Saunders y. Moore, 110 

S. W.2d 1046, 21 Tenn.App. 376. 

23 C.J. p 791 note 60. 

97. Tenn.—Farmers' Bank v. Wyatt, 
40 S.W.2d 402. 163 Tenn. 31. 

98. Ark.—Jones v. Goodbar, 29 S. 
W. 462, 60 Ark. 182. 

Mass.—^Wellington v. Gale, 13 Mass. 
488. 

99. N.T.—Hatfield v. Hatfield, 16 N. 

T. S. 788. 

1. Pa.—Poust V. Bull, 22 Pa.Di8t. 

& Co. 301, 12 Nortbumb.L.J. 9. 

23 C.J. p 791 note 63. 

Necessity for return of extent see 
infra 8 406. 

Time for making return and effect of 
delay see infra | 818. 

On affidavit of advme olalwaiit 
A sheriff is not required to make 
a return of levy and seizure and re¬ 
turn of the execution on which the 
levy was made, or either of them, la 
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response to an affidavit by an adverse 
claimant to property, where not re¬ 
quired to 'do so by statute.—Schloss 
Iv. Stringer, 194 p. 677, 113 Wash. 

I 529. 

a. Fla.—Tedder v. Morrow. 131 So. 
387, 100 Fla. 1486. 

8. Ala.—^Holloway v. Johnson. 7 Ala. 
660. 

In absence of Judgment authorizing 
the execution, the sheriff was not 
bound to return it. The fact that the 
Judgment was thirty-four cents less 
than the amount for which the ex¬ 
ecution was issued, however, did not 
excuse a failure to make a return.— 
Carmical v. Broughton’s Adm’x, 61 
B.W.2d 612, 249 Ky. 749. 

4 . Del.—Ableman v. Conoway, 199 A. 
278, 9 W.W.Harr. 324. 

B. N.C.—^Bosenian v. McGill, 114 B.'BL 
10, 184 N.C. 216. 

t. ya.-^Baird v. Rice, 1 Call 18, 6 
Va. 18, 1 Am.D. 497. 
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fails to return an execution, it will be presumed 
against him that he has collected the money.? 

§ 316. By Whom Made 

The officer to whom the writ It directed eheuld make 
the return. 

The return should be made by the officer to whom 
the writ is directed,^ even though his term of of¬ 
fice has expired,® provided he commenced to ex¬ 
ecute it while in office.^® If the writ has been ex¬ 
ecuted by an undershcriff or deputy, it has been 
held that he should return it in the name of his 
principal by himself as deputy but it has also 
been held that a return by a deputy in his own 
name is sufficient,^® at least if ratified by the sher¬ 
iff.If a deputy dies before completing his re¬ 
turn, it may be completed by the sheriff.i^ 

No duty rests on the seizing creditor with re¬ 
spect to the return on a writ of fieri facias.^® 

§ 317. County or Court to Which Return 
Made 

In the abience of a atatute to the contrary, an execu¬ 
tion should be returned to the court from which It ie- 
aued. 

An execution should be returned to the court 
from which it issued,^® in the absence of statute 
providing otherwise.^? 

§ 318. Time for Making and Effect of Delay 

The time for returning execution! Is largely a mat¬ 


ter of statutory regulation. An officer genoratly may 
return an execution before the return day, and a return 
may usually be made after the return day. 

The time for returning executions is generally 
regulated by statute.^® It has been held that the 
time for a return is to be computed from the date 
when the writ was delivered to, and received by, 
the officer for service, rather than from the time 
of its preparation by the clerk.^® If the writ is to 
be returned in a cartain number of days from its 
issuance, the day of its issuance is to be excluded 
in computing the time for its return,®® or else the 
day of return is to be excluded.®^ The return may 
be made on the return day, although the statute 
allows the officer to make the return within a pre¬ 
scribed time thereafter, without subjecting himself 
to liability.®® If the writ is returnable in a speci¬ 
fied number of days, return may be made at any 
time on the last day.®® When an execution is not 
returnable to a court but to the clerk's office, it is 
returnable at any reasonable and convenient time 
on the return day.®* If the return is required to be 
made to a court to be held at a certain day and 
place, return may be made at any time on that day 
before adjournment of the court but not thereaft- 
er.26 It has been held that a return on Sunday, al¬ 
though that is the return day, is void.®® Where 
the return day falls on Sunday, it has been held 
the return may be made on the following Monday;®? 
but, on the contrary, it has also been held that the 
return must be made on the preceding Saturday.®® 
If an execution is returnable to a certain term of 


7. Pa.—Commonwealth v. McCoy, 8 
Watts 153. 34 Am.D. 445. 

8. La.—Louisiana Western Lumber 
Co. V. Stanford, 156 So. 423, 180 
La. 376. 

23 C.J. p 792 note 68. 
irotation by olsrk 

Filing of execution in office of clerk 
of court, with notation thereon by 
clerk that it was returned not satis¬ 
fied, was insufficient as return.—Rich¬ 
ardson V. Rusk, 245 N.W. 770, 215 
Iowa 470. 

9. Tenn.—Campbell v. Cobb, 2 Sneed 
18. 

10. N.C.—McLin v. Hardie, 26 N.C. 
407. 

Tenn.—State v. Parchmen, 3 Head 
609. 

11. Ill.—Ryan v. Eads, 1 Ill. 217. 

23 C.J. p 792 note 71. 

18. S.C.—Ford v. De Villers, 18 S. 
C.L. 144. 

23 C.J. p 792 note 72. 

13i N.C.—^Lanier v. Stone. 8 N.C. 329. 

14. Mass.—Firth v. Haskell, 20 N. 

E. 164, 148 Mass. 501. 

23 C.J.. p 782 note 74. 


15. La.—Louisiana Western Lumber 
Co. V. Stanford. 156 So. 423, 180 
La. 376. 

16. Pa.—Fleisher v. Friedman, 7 Pa. 
Diet. 421. 

Statute oonstmed 

Statute providing that sheriff levy¬ 
ing execution shall record execution 
in his county, and return same to 
office of court whence it issued, was 
construed to mean that sheriff shall 
return process to office whence it 
issued after he has performed duties 
in respect thereof.—Brownsville Auto 
Co. V. Peaslee Qaulbert Co., 46 S.W. 
2d 1088, 242 Ky. 519. 

17. N.Y.—John Mulstein Co. v. New 
York. 107 N.E. 661, 213 N.Y. 308. 

23 C.J. p 792 note 76. 

1& Mass.—Ellis V. Lyford, 169 N.E. 
800, 270 Mass. 96. 

Mo.—State ex rel. Ford v. Hogan, 
27 S.W.2d 21. 324 Mq. 1130. 

Mont.—Merchants Credit Service v. 
Chouteau' County Bank, 114 P.2d 
1074. 

23 C.J. p 792 note 79. 

Za Mlnhlgan it has been held that 
the sheriff must retain the writ until 
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the Hen created by it has been dis¬ 
charged by satisfaction, payment, or 
order of the court.—Raymond v. Big- 
ley, 197 N.W. 532, 226 Mich. 182. 
19. S.D.—Schroeder v. Pehling, 108 
N.W. 252, 20 S.D. 642, 129 Am.S.R. 
952. 

80. Mo.—Huhn v. Lang, 27 S.W. 
845, 122 Mo. 600. 

28 C.J. p 793 note 81. 

81. Ky.—Ogden v. Redman, 8 A.K. 
Marsh. 234. 

88. Mich.—Peck v. Cavell, 16 Mich. 
9. 

83. Mass.—Prescott v. Wright, 6 
Mass. 20. 

84. Mass.—Bull v. Clarke, 2 Mete. 
587. 

23 C.J. p 793 note 85. 

85. Mass.—Prescott v. Wright, 6 
Mass. 20. 

86. Mich.—Peck v. Cavell. 16 Mich. 
9. 

87. Ind.—^Williams v. State, 6 Ind. 
235. 

88. Ark.—Hawkins v. Taylor, 19 S. 
W. 105, 56 Ark. 46, 86 Am.8.R. 82. 
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court, and no particular day is specified when it is 
to be feturned, the officer has all the days of the 
term to return it, 2 ® unless he is requit'ed by stat¬ 
ute*® or unless he is ruled, on motion and cause 
shown,*i to return it on some particular day. An 
execution returned on the first day of the term is 
not returned prematurely.** If the writ is return¬ 
able at the next term of court, it means the next 
regular term as distinguished from a special terpi.** 
If the term of court to which the writ is return¬ 
able is afterward altered by statute to a later date, 
the writ remains in full force until such later day.*^ 
A return may be made even while an action is 
pending against the officer for neglecting to levy 
the writ.*® 

It is not necessary that the return should be 
written out and signed when the levy is made.*® 

After return day. While it is the duty of the 
officer in all cases to return the writ by the return 
day,*7 yet it is not necessary that the return 
should be so made,** but it may be made at any 
time thereafter, and when so made it is of equal 
effect and of equal verity as if it had been made by 
the return day.*® Neither of the parties can be 
deprived of the return by the officer’s neglect or 
failure so to return the writ at the prescribed 
time;^® nor will a levy made thereunder be in¬ 
validated by such neglect or failure.^i If an offi¬ 
cer has commenced the service of an execution at 
any time before the day on which it is returnable, 
he may complete the service after the return day, 
and retain the execution to indorse such service 
thereon, and the whole proceedings will relate back 
to the time when the service commenced.^* Un¬ 
der special circumstances and for gfood cause shown 
the court may extend the time within which the re¬ 


turn is to be made.®* 

Before return day. In many jurisdictions the of¬ 
ficer may return the execution before the return 
day, even unsatisfied, where he has been unable 
after diligent search to find property subject to the 
writ.®® In other jurisdictions, however, where the 
statute fixes a definite return day, or a day a pre¬ 
scribed number of days after the issuance of the 
execution, a return of* nulla bona made before 
that time is premature and irregular.®® A return 
of nulla bona may be made, under the instructions 
of the judgment creditor, immediately after it has 
become evident that the debtor has no property 
which can be seized.®® Where the officer makes a 
return of nulla bona before the return day, at the 
request of the judgment creditor or his attorney, 
such return has been regarded as the act of the 
party, and not the official act of the officer, and sup¬ 
plementary proceedings founded on such return 
will be set aside on application of the judgment 
debtor ;®7 but the fact that the attorney for the 
judgment creditor gave the sheriff an indemnifying 
agreement waiving any damages which might ac¬ 
crue to plaintiff by return of the writ before the 
return day has been held not to invalidate the re¬ 
turn where the evidence shows that the writ was 
returned in his discretion and not on the order of 
the attorney.®* Where the ends of justice will be 
furthered thereby, and there is no evidence that 
the sheriff can derive any advantage from holding 
the execution until the return day, it has been held 
to be within the power of the court to compel an 
earlier return;®® but it has also been held that the 
time allowed by law for the return of an execution 
cannot be abridged by an order of any court.®® 
In determining whether a return has been made 
before the return day, the return speaks from the 


aa. N.C.—Person v. Newsom, 87 N. 
C, 142. 

Tenn.—Valentine v. Cooley, 1 

Humphr. 38. 

ao. I'enn.—Browningr v. Jones, 4 
Humphr. 69. 

28 C.J. p 798 note 91. 

31. N.C.—Person v. Newsom, 87 N. 
C. 142. 

33. R.I.—^Rowley v. Nichols, 14 R.I. 
14. 

33. Tex.-*Ma8ter8on Irr. Co. v. 

Foote, Civ.App.. 1G3 S.W. 642. 

34. NbH.—‘Brown v. Roberts, 24 N. 
H. 181. 

33)1 Me.—Clark v. Foxcroft, 6 Me. 
'296, 20 Am.D. 809. 

36. Ky.—^Demlnt v. Rlngo, 6 Ky.L. 
. 820. 

37. Va.—Rowe v. Hardy, 84 S.E. 
626, 97 Va. 674, 76 Am.aR. 811. 

28 C.J. p 798 note 6. 


3& D.C.—Rich v. Henry, 16 D.C. 156. 
39. Mass.—Ellis v. Lyford, 169 N. 

E. 800, 270 Mass. 96. 

28 C.J. p 798 notes 7, 8. 

However, it has been held that aft¬ 
er the expiration of the time for the 
return of the writ the sheriff is help¬ 
less to make a proper return without 
the issuance of an alias writ.—Poust 
V. Bull. 22 Pa.Dist. & Co, 301, 12 
Northumb.Leg.J. 9. 

4a Va,—Rowe v. Hardy. 34 S.E. 

626, 97 Va. 674. 

23 C.J. p 794 note 9. 

41. Conn.—Pratt v. Pond, 46 Conn. 

886 . 

43. Mass.—Prescott v. Wright, 6 
Mass. 20. 

43. Md.—Jessop v. Brown, 2 Qill & 
J. 404. 

28 C.J. p 794 note 12. 

64. Ky.—Rowan County Xiumber Co. 
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V. Kauts, 56 S.W.2d 1, 246 Ky. 
732. 

23 C.J. p 793 note 97. 

45. Mo.—Huhn v. Lang. 27 S.W. 346, 
122 Mo. 600. 

23 C.J. p 793 note 98. 

46. Ky.—Rowan County Lumber Co. 
V. Kautz, 66 S.W.2d 1, 3, 246 Ky. 
732, quoting Oorpus Juris. 

La.—Wheeling Pottery Co. v. Levi, 
19 So. 762, 48 La.Ann. 777. 

47. N.Y.—Spencer v. Cuyler, 9 Abb. 
Pr. 382, 7 How.Pr. 167. 

4a 111.—Zimek v. Illinois Nat. Cas¬ 
ualty Co., 19 N.E.2d 620. 870 Ill. 
672. 

49. N.Y.—National Exch. Bank v. 
Burkhalter, 20 N.Y.8. 698, 22 N.Y. 
Civ.Proc. 414. 

sa N.Y.—^Ansonia Brass & Copper 
' Co. V. Conner, 8 N.T.Civ.Proc. 88. 
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date it is filed in the clerk’s office, rather than 
from the date indorsed on the writ by the sheriff.®! 

Dormant judgment, A return of nulla bona can¬ 
not be made on an execution after the judgment 
under which it was issued has become dormant.®^ 

Excuses for delay. Failure to make return with¬ 
in the statutory time may be excused by the cir¬ 
cumstances.®® A stay, granted by a court of com¬ 
petent jurisdiction, which restrains a sheriff from 
enforcing an execution has been held to suspend 
the running of the time in which he is required 
to return the writ.®^ Neither the authorization of 
plaintiff to return the writ to be renewed,®® nor 
the oral direction by plaintiff’s attorney, where 
under the statute a request for delay must be in 
writing,®® nor the fact that the execution came to 
the officer’s hands but a few days before the return 
day,®*^ nor the fact that the sale was not made 
until after the return term,®* will excuse the fail¬ 
ure to return an execution at the prescribed time. 
Stay laws enacted at the time of the Civil War 
did not operate retroactively.®* 

The effect of delay in making the return on the 
title of a purchaser at an execution sale is dis¬ 
cussed infra § 330. 

§ 319. Form and Requisites in General 

The return muet be in writing on the writ Iteelf 
or on a paper attached thereto and signed by the offi¬ 
cer executing It. 

The return to an execution must be in writing, on 
the writ itself or on a paper attached thereto.®® 
It must be authenticated by the signature of the 
officer,®! but, unless required by statute, it need 


not be under seal®* or be sworn to.®* If the offi¬ 
cer cannot write, the return may be written in his 
presence and signed with his mark.®^ It will not 
vitiate a return that it is signed by the deputy for 
the sheriff, and not in the name of the sheriff, by 
the deputy.®® Likewise, it has been held that a 
return on a sale made by the sheriff may be signed 
by his deputy.®® 

% 

§ 320. Making Return by Mail 

Whera a atatuta to provldat, raturn may ba mada by 
mall. 

Where authorized by statute, a return may be 
made by mail;®^ and, ordinarily, if a sheriff of 
another county to whoni an execution is issued de¬ 
posits it in the mail properly directed, or sends it 
by some safe conveyance, in time to reach the court 
from which it issued by the return day, it is suffi¬ 
cient.®* Mailing of a return, however, is not a 
sufficient compliance with a statute expressly pro¬ 
viding that the officer shall file it.®* 

§ 32L Contents 

a. In general 

b. Where writ not satisfied in whole or 

in part 

c. Where writ satisfied in whole or in 

part 

a. In General 

A return must show what the officer has done and 
that It has been done according to law. 

A return of an execution must in some intelli¬ 
gible words show what the officer has done and 
that it has been done according to law.^o It must 


51. N.Y.—Greene v. Burnham, 8 
Sandf.Ch. 110. 

sa. Ga.—Groves v. Williams, 68 Ga. 
698. 

58. Ky.—Farmers’ Bank v. White. 1 
Ky.ti. 120, 10 Ky.Op. 664. 

23 C.J. p 794 note 14. 

54. N.T.—^Ansonia Brass & Copper 
Co. v. Conner, 9 N.E. 238, 103 N.Y. 
602, affirming 11 Daly 326, 6 N.Y. 
Clv.Proc. 173, 67 How.Pr. 167. 

55- Tenn.—Bershears v. Warner, 6 
Sneed 676. 

58. Ky.—Carmical v. Broughton’s 
Adm’x, 61 S.W.2d 612, 249 Ky. 749. 

57. Tenn.—Chaffin v. Stuart, 1 Bazt. 
296. 

58. Ala.—^Neale v. Caldwell, 3 Stew. 
134. 

58. Va.—^Hamilton v. McConkey, 2 S. 
B3. 724, 88 633. 

sen S.D.—^Black Hills Brewing Ca v. 


Middle West Fire Ins. Co., 141 
N.W. 368. 31 S.D. 318. 

23 C.J. p 794 notes 24, 26. 

61. Ind.—Stott V. Harrison, 73 Ind. 
17. 

23 C.J. p 794 note 26. 

ladorsement 

Under a statute providing that, if 
no personal property Is found, an 
indorsement to that effect must be 
made on the writ before levy is made 
on real property, it is not necessary 
for the sheriff to sign his name to 
such indorsement.—Battersby v. Gil¬ 
lespie, 222 N.W. 480, 67 N.D. 426. 

68 . Vt.—Eastman v. Curtis, 4 Vt. 
616. 

63. Pa,—Eberly v. Billingsfelt, 20 
I«anc.L.Rev. Ill, 

S.C.—Belser v. Graves, 10 8 .C.L 1 . 125. 

64. Ga.—Cox v. Montford. 66 Ga. 
62. 

65. Ky.—Guelot v. Pearce, 88 S.W. 
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892—Humphrey v. Wade, 1 S.W. 
648, 84 Ky. 391, 8 Ky.L. 384. 

66 . La.—Milliken & Farwell v. Taft 
Mercantile Co.. 7 La.App. 150. 

67. N.Y.—Smith v. Greaty, 109 N.Y. 
S. 738. 58 Misc. 556. 

68 . Ark.—Bledsoe v. Plerce-Willlams 
Co.. 226 S.W. 632, 147 Ark. 61. 

23 C.J. p 792 notes 66 , 67. 

69. N.Y.—Smith v. Greaty. 109 N.Y. 
S. 738, 68 Misc. 566. 

TO. Pa.—Fox V. Meyer, 1 Woodw. 
60. 

Betim held snAoient 

When the sheriff properly indorses 
thereon the date and hour he re¬ 
ceives an execution, signs his name 
thereto, and indorses on the back 
thereof, “No personal property 
found," and there is appended to such 
execution a return containing in de¬ 
tail all the information the statute 
requires on a completed execution, 
there Is a substantial compUance 
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show on its face either that the mandate of the 
writ has been fully complied with, or, if not, the 
existence of silch a state of facts as, without fault 
or negli^^ence on the part of the officer, prevented 
a compliances^ It should consist of a concise 
statement of facts, showing what the officer has 
done in pursuance of his authority, and not of 
any conclusions of lawS^ A return may be suffi¬ 
cient, although not strictly formal in its language,'^^ 
and, if it is in substantial compliance with the re¬ 
quirements of the statute, it is sufficients^ While 
a reasonable degree of certainty is all that is re¬ 
quired,the return must answer the whole writ,^® 
and set out all the necessary facts^^ ^ith sufficient 
precision to show whether' they have or have not 
been legal and regulars^ Of course, facts imported 
by necessary intendment need not be set outS® 
The date of delivery of an execution to a sheriff 
need not be noted by him on his return.®® Under 
some statutes where money is levied on, it should 
be returned by the officer making such levy as so 
much money collected without sale.®^ 

b. Where Writ Not Satisfied in Whole or in 
Part 

A return nulls bone le ueuelly aufflclant where the 
writ Is uneetlefted. 

In the absence of a statute to the contrary, it is 
usually held that a return nulla bona of a writ of 
execution is sufficient,®2 although it has been held, 
adhering to the strict meaning of these words, that 


such a return is not of sufficiently extensive.moanf- 
ing to respond to the mandate of a writ of execu¬ 
tion, both real and personal property being sub¬ 
ject to execution.ss A return of nulla bona has 
been held to be proper where the creditor post¬ 
pones the sale, and another then proceeds to sell 
and exhausts the property,*^ but a return of nulla 
bona is improper because of a prior lien unless the 
executions creating such lien were actually levied.®® 
A return of nulla bona may be made, although prop¬ 
erty was levied on, where the officer became con¬ 
vinced after the levy that the property did not 
belong to defendant;®® but a return nulla bona aft¬ 
er levying on some property of the debtor is im¬ 
proper, notwithstanding the officer's belief that it 
was not of sufficient value to make the money on 
the writ in the event defendant claimed his statu¬ 
tory exemption.*^ 

A return of an execution against several persons 
that no goods of such persons could be found is 
sufficient without stating that neither of them had 
any goods;®® but it is not sufficient merely to state 
that no property of one of the several execution 
debtors can be found.®® Sometimes, by statute, the 
return must show a demand in addition to inability 
to find property.®® It is sometimes required by 
statute that, if no goods or chattels ol"'{he«Qbbtor 
shall be found, the officer shall indorse on the ex¬ 
ecution "no goods," and forthwith levy the exccu- 


with the statute.—Battersby v. Gil¬ 
lespie. 222 N.W. 480, 67 N.D. 426. 

71. Tenn.—McCrory v. Chaffin, 1 
Swan 307—Union Bank v. Barnes, 
10 Humphr. 244—Raines v. Child¬ 
ress, 2 Humphr. 449. 

23 C.J. p 795 note 41. 

Betnm lasnttoleat 
A return, “Executed 10/11/30, Exe¬ 
cution set aside by T. J. Wills, law¬ 
yer in the case this the 3rd day of 
November, 1930,*' is bad. as the duty 
Imposed by statute on the sheriff is 
to levy the execution on defendant’s 
property, or, in default thereof, to 
return it nulla bona.—McIntosh v. 
Munson Road Machinery Co., 146 So. 
731, 167 Misa 646. 

72. Cal.—^Hooper v. McDade, 82 P. 
1116, 1 Cal.App. 733. 

Iowa.—<?ramer v. McDonald. 289 N. 
W. 101, 102, 212 Iowa 464, citing 
Oovpud Mxlfl. 

23 C.J. p 794 notes 84, 86. 

73. Ala.—Cashir v. Haviland, 13 Ala. 
314. 

Mo.—State.y. 8teel, U Mo. 663. 

74. lowa.-»MoFerrln v. Nye & Jenks 
Grain C 04 264 N.W. 46, 220 Iowa 
1086. 


f 76. Va.—Rucker v. Harrison, 6 Munf. 

181, 20 Va. 181. 

23 C.J. p 794 note 36. 

76. N.C.—Buckley v. Hampton, 28 N. 
C. 322. 

23 C.J. p 796 note 37. 

77. Ark.—Faulkner v. Cook, 103 S. 
W. 384, 83 Ark. 206. 

Minn.—Johnson v. Gerber, 130 N.W. 

995, 114 Minn. 174. 

23 C.J. p 796 note 88. 

76. Mass.—Frazee v. Nelson, 61 N. 
E. 40, 179 Mass. 466, 88 Am.S.B. 
391. 

28 C.J. p 796 note 39. 

79. Me.—Brackett v. McKenney, 66 
Me. 604. 

Mass.—Sanborn v. Chamberlin, 101 
Mass. 409. 

8a N,C.—Person v. Newsom, 87 N.C. 
142. 

81. Colo.—McMillen v. Tost, 194 P. 
938, 69 Colo. 462. 

88. N.T.—Wheeler v. Millar, 90 N.Y. 
363, affirming 24 Hun 641—Card v. 
Groesbeck, 124 N.T.S. 372, 140 App. 
Div. 30. 

Pa.—See Wayne Title & Trust Co. v. 
Mellett, 29 Pa.Dist. ft Co. 117, 88 
IiaclLJur. 47, 8 SQm.l 4 eg.J. 864. 
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“moi. imw 

(1) A return of nulla bona means, 
strictly speaking, that there are no 
goods applicable to the writ.—^Wood¬ 
ward V. Harbin, 1 Ala. 104—23 C.J. 
p 795 note 43. 

(2) It has also been held that this 
form of return, as generally under¬ 
stood, means that the execution is 
uncollectable.—Card v. Groesbeck, 124 
N.T.S. 372, 140 App.Div. 30. modified 
on other grounds 97 N.E. 728, 204 
N.Y. 301. 

83. Ala.—Woodward v. Harbin, 1 
Ala. 104. 

84. N.C.—^Newbem Bank v. Pallen, 
16 N.C. 297. 

86. Ala.—Bell v. King, 8 Port 147, 

8a N.J.—Waterman v. Merrill, 88 N. 
J.Law 378. 

87 . Pa.—Lehmann v. SteflFey, 18 Pn. 
Diet ft Go. 674. 

8a N.Y.—Winchester v. Crandall, 
Clarke 871. 

89. Tenn.—Hassell v. Southern Bank, 
2 Head 881. 

9a La.—Qayosb v. Rickey. 4 La. 
SOL 
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tion on the lands and tenements of the debtnr.^^ 
The sufficiency of particular returns has been 
considered in a number of cases.^^ A return of 
^^stopped by order of plaintiff” is a good return,*3 
as is a return “enjoined, ”34 or a return that no 
levy has been made “by reason of the stay law.”®® 
An indorsement of the words “in bankruptcy” has 
been held to be a sufficient return, in that it is 
equivalent to an indorsement that defendant has 
no property subject to execution.®® A return that 
the judgment has been satisfied by defendant in ex¬ 
ecution is bad.®7 

e. Where Writ Satisfied in Whole or in Part 

(1) In general 

(2) Levy 

(3) Sale 

(1) In General 

A return of an execution which le satisfied only In 
part should state that defendant has no other property 
from which the residue of the execution can be satisfied. 

Where a return shows that the property levied 
on is not sufficient to satisfy the execution, and 
fails to show why a further levy was not made, it 
is insufficient.®® It should state that defendant had 
no other property from which the residue of the 
execution can be satisfied.®® Where cbfporatc 
shares are levied on, a certificate of the number 
of shares held by the debtor in the corporation, 
which the statute requires to be delivered fo the 
officer, need not be returned.^ A return of “bond 
taken and forfeited” is a sufficient return of forfei¬ 
ture of a forthcoming bond.2 A memorandum in¬ 


dorsed on the writ in the words “case arranged 
in bank as per instructions” is not equivalent to a 
return of satisfied.® 

(2) Levy 

A return of tho ultimate facte ae to a levy, which In- 
cludee a description of the property seized, is sufficient. 

The officer is required to return only the ulti¬ 
mate facts as to^a levy,4 and a return in general 
terms that he “levied” is sufficient, without stating 
the acts done in making the levy, since the neces¬ 
sary proceedings will be implied.® Where such a 
demand is required by statute, the return should 
allege a demand on the debtor or plaintiff in execu¬ 
tion to point out property to be taken,® or state a 
sufficient excuse therefor.^ It need not be stated 
that the levy was made subject to prior encum¬ 
brances.® It is not necessary for the return to 
specify the sum for which each article seized sold, 
or the time of seizure.® If the return states that 
the officer sold and delivered the possession of the 
property, it sufficiently shows an actual seizure, al¬ 
though it does not state in terms that he made a 
levy.^® 

Appraisement. Where land is sold on execution, 
the appraisement thereof, if such is required by 
statute, is no part of the return.^i It is some¬ 
times required by statute, however, that, where a 
levy is made on personalty, the return must show 
not only the levy but also the inventory and ap- 
praisement.i® The nature of the estate appraised 
need not be described in the return,^® and the re¬ 
turn need not state that notice of the appraisement 


91. Kan.—Koehler v. Ball, 2 Kan. 
ISO. 83 Am.D. 451. 

23 C.J. p 795 note 55. 

92. Kan.—Hoyt v. Bunker, 32 P. 
126. 50 Kan. 574. 

23 C.J. p 795 note 56. 

Knlla bona 

(1) Return held suffleient to con- 
atitute a return nulla bona.—ScharfT 
V. McGaugh, 103 S.W. 650. 206 Mo. 

244. 

(2) The words *‘not satlsfled.*' on 
the return of an execution, are not 
synonymous with **nulla bona."—Mer¬ 
rick V. Carter. 68 N.E. 760, 205 111. 
73. 

IMunui held raflolent 

(1) "Search made and nothing to 
be found in county to make this ex¬ 
ecution."—Farmers* Bank v. Wyatt, 
40 S.W.2d 402, 163 Tenn. 31. 

(2) Other returns see Person v. 
Newsom, 27 N.C. 142. 

23 C.J. p 795 note 56 [a]. 

99. Tenn.-^Stats w. McDonald, 9 
Humphr. 606. 


94i. N.C.—Patton v. Marr, 44 N.C. 
377. 

95. Va.—Hamilton v. McConkey, 2 S. 
R 724, 83 Va, 633. 

23 C.J. p 795 note 59. 

96. Tenn.—McCoy v. Lippner Auto 
Co.. 266 S.W. 988, 150 Tenn. 482. 

Oflloer’s diligsBoe not involved 
Whether words "in bankruptcy'* are 
an adequate return by an oflicer on 
an execution involves alone the suf- 
flciency of the return on its face, 
and not the question of the officer's 
diligence in performance of his duty 
otherwise thereunder.—McCoy v. 
Liippncr Auto Co., supra. 

97. Ala.—Abercrombie v. Chandler, 9 
Ala. 626. 

96. Tenn.—Bank v. Sevier County, 1 
Tenn.Cas. 24, Thomps.Cas. 40. 

99. Ala.—Casky v. Haviland, 13 Ala. 
314. 

1. Ill.—Thompson v. Wells, 67 Ill. 
App. 436. 

S. Miss.-—Wanzer v. Barker, 5 Miss. 
363. 
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3. Ala.—Gilchrist v. Branch Bank, 
11 Ala. 408. 

4. Minn.—Hossfeldt v. Dill, 10 N.W. 
781, 28 Minn. 469. 

5. Tex.—Jones v. Meyer Bros. Drug 
Co., 61 S.W. 553, 25 Tex.Civ.App. 
234. 

23 C.J. p 796 note 69. 

6. La.—Hill v. Labarre, 12 La.Ann. 
419—Conway v. Jones, 17 La. 413. 

7. La.—Conway v. Jones, supra. 

8. Ky.—Boyer v. Lincoln. 3 Ky.L. 
637. 

9. Pa.—Filler v. Patton, 8 Watts & 
S. 455. 

la Mo.—Howard v. Baum, 73 Mo. 
App. 235. 

23 C.J. p 796 note 76. 

11. Ind.—Coan v. Elliott, 101 Ind. 
276. 

18. Ky.—Bedford v. Kesler, 16 Ky. 
L. 31. 

13. Me.—^French v. Allen. 60 Me. 
437—Roop V. Johnson, 22 Me. 136. 



« 321 


EXECUTIONS 


33 aj.s. 


was given to defendant,!* It is not a valid objec¬ 
tion to a title acquired by levy of an execution that 
it does not appear from the return that the land 
was shown to the appraisers, or that they made the 
appraisal in view of the premises, or what means 
they took to ascertain the value.!^ As a general 
rule a recital in the return of the officer that the 
appraisers were duly sworn or were sworn accord¬ 
ing to law is sufficient,!* although some statutes re¬ 
quire a certificate of the oath to be attached to the 
return or indorsed on the execution.!^ 

Description of property. The return to a levy on 
personal property should specially designate the 
particular property seized,!* but there is authority 
to the contrary.!® Where the description is in too 
general terms, evidence is admissible to apply it to 
the subject matter.®® Where personalty is already 
under seizure by another officer, the return need 
not specify or describe the property, it being suf¬ 
ficient to refer to it as all the property which is 
in the custody of the officer in possession.®! If 
an officer does not specify in his return what he 
has levied on, but makes a return of levied on all 
defendant’s goods, this is to be considered as a 
return of levied to the value of the debt, so far, 
at least, as to cast on him the burden of proof, 
what the goods were, and the value.®® The term 
^^appurtenances” as used in a return is too general 
and indefinite to comprehend in its meaning any 
personal property as the subject of levy,®® 

Where realty is levied on under an execution, 
it must be described in the return with such preci¬ 


sion that the property can be clearly identified.®* 
It is not required, however, that the description 
be such that the land may be identified by a mere 
inspection of the return. Certainty of description 
in the indorsement of the levy is essential only 
where the matter of description constitutes the only 
evidence to identify the property,®* and a return 
will not be declared void, if it is possible, by any 
reasonable rules of construction, to ascertain from 
the description, aided by extrinsic evidence, what 
property is intended.®* If the description is gener¬ 
al, but sufficiently accurate to enable one to identify 
the land by reference to records and other means 
usually resorted to for that purpose, it is suffi¬ 
cient.®*^ The return may refer to deeds or records 
in describing the land and thereby remove all doubt 
as to identification.®* A return is insufficient where 
it fails to show the county or state in which the 
lands are situated, and does not show anything 
from which this can be determined.®® If the levy 
is on part of a tract, the return must show what 
part was levied on.®® 

(3) Sale 

Th« officer's return ehoutd show that he hat com- 
pHed with all eaaentUI statutory requirementa in making 
an execution sale. 

When a debtor’s land is taken on execution, the 
general rule is that the officer’s return shall state 
in substance that every act which is required by 
statute to constitute a valid levy or sale was per¬ 
formed.®! It is not necessary that the perform¬ 
ance of such acts shall be stated in direct terms, it 


14. Pa.—Huddy v. Jones, 6 Wkly. 
N.C. 491. 

16. Vt.—Eastman v, Curtis, 4 Vt 
616. 

16 . Kan.—^Paine v. Spratley, 6 Kan. 
626. 

Mass.—^Lieonard v. Bryant, 2 Cush. 
32. 

28 C.J. p 463 note 7, p 796 note 83. 

17. Me.—Hall v. Staples, 74 Me. 
178. 

28 C.J. p 463 note 8. 

16. U.S.—Barnes y. Billington, Pa.. 

2 F.Cas.No.1,016, 1 Wash.C.C. 29. 
28 C.J. p 796 note 84. 

19. Pa.—Fitler v. Patton, 8 Watts 
ft S. 466. 

28 C.J. p 796 note 86. 

aoii Ala.—^Broaddus v. Smith, 26 So. 

34. 121 Ala. 886. 77 Am.S.R. 61. 
Colo.—Laughlin v. Hawley, 11 P. 46, 
9 Colo. 170. 

91 . Mo.—State ▼. Curran, 46 Mo.App. 
142. 

99 . Pa.—^Beale v. Commonwealth, 11 
Berg, ft R. 299. 


93. Cal.—Munroe v. Thomas, 6 Cal. 
470. 

94 . Ind.—Peck v. Sims, 22 N.E. 313, 
120 Ind. 346. 

23 C.J. p 796 note 91. 

Sesoxlptloa held not void 
Tex.—Downs v. Wagnon, Civ.App., 
66 S.W.2d 777. error dismissed. 

96. Tex.—^Downs v. Wagnon, supra. 

96 . Tex.—Buckner v. Vancleave, 78 
S.W. 641, 34 Tex.Civ.App. 312. 

63 C.J. p 797 note 93. 

97 . Ky.—Taylor ft Crate v. Asher, 4 
S.W.2d 886, 223 Ky. 674. 

23 C.J. p 797 note 92. 

98. Ky.—Taylor ft Crate v. Asher, 
supra. 

28 C.J. p 797 note 94. 

Mortgage record 

If the realty is subject to a mort¬ 
gage, it is sufficient to refer to the 
book and page where the mortgage is 
recorded, to identify the mortgage. 
—Coffin V. Freeman, 24 A. 986, 84 Me. 
686 . 


99 . Miss.—Jones v. Rogers, 38 So. 

742, 86 Miss. 802. 

23 C.J. p 797 note 96. 

30. Tex.—Focke v. Garcia, Civ.App., 
41 S.W. 187. 

23 C.J. p 797 note 97. 

31. Neb.—Farmers Security Bank of 
Maywood v. Wood, 271 N.W. 349, 
132 Neb. 176. 

23 C.J. P 797 note 98. 

Adjourned sale 

A statement in a return as to an 
adjournment of a sale, which con¬ 
tains so much of the language of the 
statute as to show that the ad¬ 
journment was taken in compliance 
therewith, is sufficient, although all 
the statutory language is not incor¬ 
porated therein.—Ela v. Yeaw, 33 N. 
E. 511, 168 Mass. 190—Sanborn v. 
Chamberlin, 101 Mass. 409. 
tHvlng of deed 

In making a sale of such Interest 
on execution, it is not necessary for 
the officer to return that he has giv¬ 
en a deed to the purchaser under his 
sale.—^Whittier v. Vaughan, 27 Me. 
801. 
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being sufficient if it appears from the language 
used, or can be reasonably and fairly inferred from 
it, that the act was done.^^ The return should 
give some general description of the land sold,33 
although it has been held that it is no part of the 
office of a return to show what land is sold on the 
cxecution.34 The return should also show to whom 
the sale was made, the price realized, and all the 
steps taken in the sale.36 The return need not spe¬ 
cify the day or hour or the particular place of the 
sale,33 nor need it set out the circumstances which 
authorized a sale at a place other than the ordinary 
place of sale.37 Where the officer has been pre¬ 
vented from selling property levied on, the return 
should state the cause by which he was prevented.38 
Under some statutes if the sheriff is unable to real¬ 
ize two thirds of the valuation of the property, he 
must so return the fact.33 If the property is not 
paid for after the sale, the return may be that the 
property was knocked down to a certain person for 
a specified price, and that he has not paid the pur¬ 
chase money and that therefore the premises re¬ 
main unsold.^® The return after a sale of real 
estate need not set forth the levy and sale where a 
deed has been executed setting forth such facts.^^ 
A return need not state that the judgment creditor 
elected to have the levy made by sale instead of ex- 

tent.^3 


Notice of sale. It is generally held^ the return 
should show that the required notice of sale, wheth¬ 
er by advertisement or notice to the debtor, or by 
both, has been given ;^3 ^ut there is authority to 
the contrary.44 Likewise, a return on an order of 
sale which fails to name defendant’s attorney of 
record to whom a written notice of sale was mailed, 
as required by statute, is defective.^® 

Disposition of proceeds. Where money, arising 
from an execution sale, is retained by the officer 
for costs, his return must show the particular items 
of costs for which such money was appropriated.*® 
It is not a sufficient return on an execution, nor 
such as will protect the officer from a motion for 
the money collected, that he has retained the amount 
of damages which he supposes himself entitled to 
recover against the execution creditor on an in¬ 
demnifying bond the latter had executed to him in 
another case.**^ Under some statutes the return of 
the sheriff, containing a schedule of distribution 
of the proceeds of an execution sale of realty, was 
required to be read in open court.*® 

§ 322. Amendments 

Courts havs power to allow amendments to olfleera' 
returns on executions, to make records conform to the 
truth. 

Until an execution with the return thereon is 


38. Me.—Millet v. Blake. 18 A. 293, 
81 Me. 631, 10 Am.S.R. 275. 

33. Ky.—Reid v. Heasley, 9 Dana 
324. 

23 C.J. p 797 note 1. 

Z^tezeet sold 

Where the interest which a party 
has under a contract for a convey¬ 
ance of realty on conditions to be per¬ 
formed by him is sold, the interest 
must be truly described and it is 
not sufficient to return that such in¬ 
terest was sold as an equity of re¬ 
demption.—Stevens v. Legrow, 19 Me. 
96. 

34. Ill.—Gardner v. Eberhardt. 82 Ill. 
816. 

23 C.J. p 797 note 2. 

35. Ky.—Reid v. Heasley, 9 Dana 
824. 

23 C.J. p 797 note 6. 

Details of sale 

Under a statute requiring a re¬ 
turn to state the name of the pur¬ 
chaser and the price obtained, the de¬ 
tails of the sale need not be set forth. 
—Tulane v. Dean, 4 N.J.L.J. 23. 

■ale of satire tract 

(1) Under a statute requiring real 
estate when taken in execution to be 
sold In separate tracts, and requiring 
the officer to offer each tract sepa¬ 
rately, then, if no bid Is made, two 
tracts together, then more In suita¬ 


ble combinations until all the tracts 
have thus been offered, and then, 
if no bids are made, or the execution 
is still unsatisfied, to offer all to¬ 
gether, his return should show the 
manner of offering the different 
tracts and the facts authorizing the 
sale en masse.—Diets v. Hagler, 141 
N.E. 194. 309 Ill. 381. 

(2) The return need not show that 
lots of land were sold separately 
where there is no claim that the 
property was sacrifleed.—^Wilson v. 
Swasey, Tex., 20 S.W. 48. 

36. Me.—Townsend v. Meader, 58 Me. 
288. 

Vt.—Beattie v. Robin, 2 Vt. 181. 

37. Conn.—Backus v. Stamford, 10 
Conn. 297. 

38. Ind.—State v. Nelson, 1 Ind. 
522. 

Claim by third person 

If part of the goods levied on is 
claimed by a third person, and for 
that reason is not sold, a return of 
a sale of the balance of the goods 
and that the remainder has been 
claimed by a third person is suffi¬ 
cient.—Hunt v. Hunt, 1 Pa.Li.J.R. 
316, 2 Pa.L.J. 297. 

metum *‘not sold for want of time,” 
if a true return, is sufficient.-—Stone 
V. Mahon, 4 Pa.C.Pl. 165. 
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39. Pa.—Dolan v. Ward, 1 Leg.Rec. 
83. 

40. U.S.—Zantizinger v. Pole, Pa., 1 
Dali. 419, 1 L.Ed. 204. 

Md.—Scott V. Bruce, 2 Harr. & Q. 
262. 

41. Ark.—Bettison v. Budd. 17 Ark. 
546, 65 Am.D. 442. 

48. Mass.—Sanborn v. Chamberlin, 
101 Mass. 409. 

43. Mass.—Cunningham v. Bright, 
117 N.E. 909, 228 Mass. 386. 

23 C.J. p 798 note 24. 

Misnomer of paper, in officer's re¬ 
turn, by insertion of word "Evening" 
in name of paper in which notice was 
published, does not affect the valid¬ 
ity of the notice or sale.—Ellis v. 
Liyford, 169 N.E. 800, 270 Mass. 96. 

44. Pa.—Tupper v. Taylor, 6 Serg. 
& a 173. 

23 C.J. p 798 note 26. 

45. Tex.—Turner v. Maury, Civ.App., 
224 S.W. 255, reversed on other 
grounds, Com.App.. 244 S.W. 809. 

4k6. Ga.—Harrison v. Thompson, 9 
Ga. 310. 

47. Tenn.—Hinkle v. Blake, t 

Humphr. 674. 

48. Pa.—Brownlee v. Fox, IS Pn. 
Diet 961. 
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deposited in the clerk’s ofSce, the return is not 
matter of record, and it may be amended by the 
officer without permission of the court but aft¬ 
er a return has been filed and become a matter of 
record, the officer can no longer amend it of his 
own motion.®® The court, however, has the pow¬ 
er to allow amendments®^ or the filing of a substi¬ 
tuted return.®^ Applications for this purpose are 
not granted as a matter of right,®® but the granting 
of them rests in the sound discretion of the court,®^ 
Great liberality, however, will be allowed in making 
amendments,®® and leave to amend will be granted 
where the amendment is in the furtherance of jus¬ 
tice,®® provided the rights of innocent third par¬ 
ties will not be impaired thereby.®^ The rule pro¬ 
hibiting collateral attack on the officer’s return does. 
not preclude an amendment of the return in a prop¬ 
er case to make it speak the truth.®® Alterations 
made in the levy after return, without the author¬ 


ity of the officer or the execution creditor, are 
void.®® 

An amendment relates back to the original re¬ 
turn, and dates from it,®® and the officer is freed 
from any responsibility on the original.®^ An 
amendment of a return having been allowed by the 
court, the copy thereof duly filed has the same ef¬ 
fect as if incorporated in the original return.®® 
Where a return stated the original attachment of 
the land sold thereunder to have been two years 
after the true date, the amendment of the return 
according to the fact does not affect the title of one 
taking a mortgage after the true date.®® If the 
amendment is withdrawn the original return is re¬ 
instated.®® 

Scope and purpose. Amendments of mistaken 
returns and of omissions therein are allowed to 
promote justice and equity,®® by making the record 
agree with the true state of the facts.®® Courts 


40. Mass.—Welsh v. Joy, 18 Pick. 
477. 

28 C.J'. P 799 note 84. 

OOl Va.—^Hammen v. Minnlck, 82 
Oratt. 249. 73 Va. 249. 

28 C.J. p 799 note 35. 

Kan.-^Trinkle v. Garden City 
Zjand & Immigration Co., 198 P. 
947. 109 Kan. 290. 

Mass.—Marble v. Bloom, 150 N.K. 
831, 266 Mass. 22. 

K.T.—Clark v. John L. Duaan, Inc., 
295 N.Y.S. 151, 260 App.Div. 871, 
cltlna Oorpos Juris. 

Or.—Croisant v. Croisant, 107 P.2d 
116, 165 Or. 474, 132 A.L.R. 896. 
Pa.—^Iileberman v. Harrigan, 28 Del. 

Co. 481, 63 York Leg.Rec. 87. 

R.I.—^MacDonald v. Barr, 154 A. 664, 
61 R.I. 837. 

28 C.J. p 799 note 86. 

SBhsvent power 

Even in the absence of a statute 
authorizing the amendment of a re¬ 
turn by an officer, the court has pow¬ 
er to permit such an amendment, as 
such power is inherent in courts.— 
E4uitable Life Ins, Co. of Iowa v. 
Ryan, 239 N.W. 695, 218 Iowa 603. 
82. Colo.—Salsbury v. La Fitte, 128 
P. 124, 22 Colo.App. 90. 

28 C.J. p 799 note 37. 

53. Mo.—Scruggs v. Scruggs, 46 Mo. 
271. 

54. B.1.—MacDonald v. Barr, 164 A. 

664. 61 R.I. 837. I 

Tez*-^ltizen8 State Bank of Clarln- 
da, Iowa, V. Del-Tex Inv. Co., Civ. 
App„ 128 S.W.2d 460, error dis¬ 
missed, Judgment correct. 

28 C.J. P 799 note 39. 

55. Ind.—Willard v. Brlngolf, 6 N.E. 
2d 816, 108 Ind.App. 16. 

55L Me.—Jackson v. Ekiten, 21 A. 

880, 88 Me. 162, 28 Ain,S.R. 756. 

23 C.J. p 799 note 40. 


57. Iowa.—Luke v. First Nat. Bank, 
278 N.W. 230, 224 Iowa 847—Equi¬ 
table Life Ins. Co. of Iowa v. Ry¬ 
an, 239 N.W. 695, 218 Iowa 60S. 

23 C.J. p 799 note 41. 

Defendant in seize facias proceed¬ 
ings against estate of bail could not 
object to amendment of erroneous re¬ 
turn on execution, since he had no 
right which had intervened since 
original return.—MacDonald v. Barr, 
164 A. 664, 61 R.L 837. 

68L Ala.—Fowler v. Nash, 144 So. 
831. 225 Ala. 618. 

59. N.J.—Wills V. McKinney, 41 N. 
J.Law 120. 

dOu Ind.—Willard v. Bringolf, 5 N.E. 

2d 816, 103 Ind.App. 16. 

23 C.J. p 801 note 5. 

6L N.C.—Cody v. Quinn, 28 N.C. 
191, 44 Am.D. 75. 

68. Mass.—Hunneman v. Lowell Sav. 
Inst., 96 N.E. 886, 209 Mass. 868. 

63. Me.—Milliken v. Bailey, 61 Me. 
816. 

64. Me.—Hanly v. Sidelinger, 52 Me. 
138. 

65. N.H.—Baker ▼. Davis, 22 N.H. 
27. 

N.Y.—Clark v. John L. Dugan, Inc., 
296 N.Y.S. 151, 260 App.Div. 871. 

66 . Cal.—Blenkiron v. Birkhauser, 
282 P. 984, 102 Cal.App. 172. 

Iowa.—Equitable Life Ins. Co. of 
Iowa V. Ryan. 239 N.W. 696, 697, 
218 Iowa 608, citing Corpus Jueis. 
La.—Louisiana Western Lumber Co. 
V.. Stanford, 156 So. 423, 180 La. 
876. 

Or.—Croisant v. Croisant, 107 P.2d| 
115, 166 Or. 474, 182 A.L,R. 895. 
R.!.-MacDonald v, Barr, 164 A. 564,1 
61 R.L 887. 


Wash.—^Hansen v. Smart Apartments, 

66 P.2d 670, 186 Wash. 657. 

23 C.J. p 799 note 44. 

Fartionlar amendments allowed 

(1) Adding that the officer left a 
copy of the writ with an officer of 
the corporation where shares of stotk 
were levied on.—Chase v. Merrimack 
Bank, 19 Pick., Mass., 564, 31 Am.D. 
1S3. 

(2) Adding the officer’s signature 
to the return.—Singluff v. Collins, 64 
S.E. 1055, 109 Va. 717, 17 Ann.Cas. 
456—23 C.J. p 799 note 58. 

(3) To correct immaterial irregu¬ 
larities.—Phillips V. Evans, 64 Mo. 
17. 

(4) To make the return correspond 
with the sheriff’s deed as to the lo¬ 
cality of the land sold.—Spear v. 
Sturdivant, 14 Me. 268. 

(6) To make the return more clear¬ 
ly understood by intervening parties. 
—^Whittier V. Vaughan, 27 Me. 801. 

(6) To show a fact necessary to the 
validity of the sale.—Hopkins v. 
Burch, 8 Qa. 222—23 C.J. p 799 notes 
62-57. 

(7) To show cancellation of levy 
under first execution to establish va¬ 
lidity of second writ.—Luke v. First 
Nat. Bank. 278 N.W. 280, 224 Iowa 
847. 

(8) To show extent of the levy.— 
Mathes v. Dover Nat. Bank, 62 N.H. 
491. 

(9) To show that the debtor had 
no property in his county other than 
that sold where such fact was omit¬ 
ted through inadvertence.—Brotigh- 
ton V. Allen, 6 Humphr!., Tenn., 96. 

(10) To show that the officer first 
offered nonexempt land of debtor for 
sale before he sold homestead.— 
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exercise this power to prevent innocent parties 
from suffering by the error or neglect of a minis¬ 
terial officer, such as the sheriif.^7 Immaterial 
amendments, adding unimportant facts, are prop¬ 
erly refused.^^ Facts occurring subsequent to a 
return cannot be incorporated into it by amend¬ 
ment;®® nor will an amendment be allowed which 
only partially corrects a return, where, if the whole 
return was to be corrected so as to conform to the 
truth, an invalid levy would be shown.*^® A court 
has no power to allow an amendment by which the 
provisions of a statute would be defeated or evad- 
cdJi An officer cannot, by amending his return, 
remedy his neglect to perform an act necessary to 
give efficacy to the execution.^® An amendment 
will not be allowed after a decree against the sher¬ 
iff and his surety, so as to explain away his lia¬ 
bility and enable his surety to escape liability.^® 
A return of satisfaction made out of defendant 
who was principal in a forthcoming bond cannot 
be amended so as to show that the execution is 
still unsatisfied, without notice to the surety on the 
bond.*^^ It has been held that the court, on a trial, 
cannot allow an amendment of the return for the 
purpose of rendering the execution admissible in 
evidence.^® It is no objection to an amended re¬ 
turn that it contradicts the original.'^® 

Power to compel. It is a general rule that a 


court will not compel an officer to amend his re¬ 
turn,but the officer may be compelled to perfect 
an incomplete return.^® Accordingly, if a court 
may compel an officer to amend his return for the 
purpose of supplying obvious omissions, the power 
to compel amendment is limited to enforcing a re¬ 
turn sufficient on its face, and the court cannot de¬ 
cide that a particular act was done or omitted and 
then require the officer to conform to such deci¬ 
sion.'^® ^ 

Persons entitled. A stranger to the proceedings 
cannot move to amend the return.®® A party to 
the proceeding whether plaintiff or defendant, cred¬ 
itor or debtor,a purchaser®® or the officer mak¬ 
ing the return,®® is entitled to ask leave to amend. 
The officer, however, has no standing to ask leave 
to amend, unless he has an interest in having the 
amendment allowed.®^ A sheriff out of office can¬ 
not amend his return so as to defeat an action 
brought against him for damages.®® 

Time of. There is no fixed time within which 
an application to amend must be made, and, if the 
facts are clear and the rights of third persons will 
not be injuriously affected thereby, an amendment 
may be allowed by the court at any time subsequent 
to the return of the execution which may seem 
proper;®® but, where there has been a considerable 


Equitable tiife Ins. Co. of Iowa v. 
Ryan. 239 N.W. 696, 213 Iowa 60S. 

(11) To show the name of the pur¬ 
chaser.—Trlnkle v. Garden City Land 
& Immfgyration Co., 198 P. 947, 109 
Kan. 290. 

(12) To show that the siemature 
was of the sheriff by the deputy, 
where a return Is signed by a deputy 
with the letters *‘D. S." after his sig¬ 
nature.—^Humphrey v. Wade. 1 S.W. 
648, 84 Ky. 391, 8 Ky.L. 384. 
arnUa boaa rstnnui 

(1) An amendment striking out a 
return of a levy and sale may be 
made so as to show a return nulla 
bona.—Dickinson v. Lippitt, 27 N.C. 
660. 

(2) Where the return is nulla bona, 
an amendment may be allowed to 
show that the property levied on was 
wrongfully converted by a third per¬ 
son.—Barker v. Binninger, 14 N.T. 
270. 

Parson praparlng amandmant 

That officer testified he did not 
know who drew amended return did 
not prevent finding that it conformed 
to truth.—Marble y. Bloom, 150 N.E. 
831, 265 Masa 22. 

Ontmth 

Return cannot be amended so as 
to state tacts which are untrue.-* 
Tanner v. Grisham, Tex.Com.App., 

C.J.S.-40 


295 S.W. 590, reversing, Civ.App., 289 
S.W. 146. 

Where second sale is made on fail¬ 
ure of the first purchaser to pay all 
the sum bid, a return of the land 
unsold may be amended to state the 
sum received on the first sale.— 
Wright's Appeal, 25 Pa. 373. 

67. N.H.—Baker v. Davis. 22 N.H. 
27. 

68. Me.—Cota v. Ross, 66 Me. 161. 

69. Ala.—Bibb v. Collins, 51 Ala. 
460. 

N.T.—Hicks v. Ross. 11 Barb. 481. 

23 C.J. p 800 note 66. 

70. Mass.—Wolcott v. Ely, 2 Allen 
338. 

71. N.C.—Phillipse v. Higdon, 44 N. 
C. 380. 

78. Me.—Miller v. Miller. 25 Me. 

110 . 

73. Va.—Carr v. Meade, 77 Va. 142. 

74L Miss.—Coopwood v. Morgan, 34 
Mias. 368. 

76. Vt.—Paul y. Slason, 22 Vt. 231, 
64 Am.D. 76. 

76. La.—Rochelle y. Cox, 5 La. 283. 

77. Or.—CroiSant v. Crolsant, 107 
P.2d 116, 118, 166 Or. 474, 132 A. 
L.R. 895, citing Oospiia Jraim. 

28 C.J. P 800 note 74, 
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78. U.S.—Ex parte Worley, D.C.N.C.. 
19 F. 686. 

Md.—Berry v. Griffity, 2 Harr. & G. 
337, 18 Am.D. 309. 

N.Y.—Davis V. Weyburn, 1 How.Pr. 
153. 

79. Or.—Crolsant v. Croisant, 107 
P.2d 115, 165 Or. 474. 132 A.L.R 
895. 

80l Ala.—Cawthome v. Knight. 11 
Ala. 268. 

81. N.H.—Baker v. Davis, 22 N.H. 
27. 

88. Mo.—Sibole v. McKinnles, App., 
217 S.W. 677. 

Pa.—Lowenstein v. Krell, 29 A. 878, 
162 Pa. 267. 

88. Va.—Stone v. Wilson, 10 Gratt. 

629, 61 Va. 529. 

23 C.J. p 800 note 79. 

84. Pa.—Lowenstein v. Krell. 29 A. 
878, 162 Pa. 267. 

86. Pa.—Peck v. Whitaker, 103 Pa, 
297. 

86. Ind.—Willard v. Brlngolf, 6 N. 

B.2d 316, 103 Ind.App. 16. 

La.—Louisiana Western Lumber Co. 
v. Stanford. 156 So. 423, 180 La. 
376. 

23 C.J. p 800 note 82. 

After retnm date 

Sheriff may correct date of return 
on execution after return date.— 
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lapse of time, amendments should be allowed with 
caution and only where they are in furtherance 
of justice.®*^ The return may be allowed to be 
amended after the lapse of many years by correct¬ 
ing a mistake as to who was the purchaser at the 
execution sale, where all the parties consent there¬ 
to.®® A return may be amended even after a con¬ 
test in which its validity is attacked.®® It is usually 
held that an amendment may be allowed after the 
expiration of the term of office of the officer mak¬ 
ing the return;®® but there is authority to the con¬ 
trary. ®l An amendment may be allowed after the 
death of the officer on the application of his ad¬ 
ministrator.®® However, an amendment should not 
be allowed after the death of the officer making 
the levy where neither a surviving officer nor any 
other disinterested person was reliably cognizant 
of the facts.®® An amendment may be allowed 
pending a motion against the officer for failing to 
pay over the money collected on the writ.®^ It 
has been held, however, that an amendment will 
not be allowed after a motion, actually made, 
against the officer for an insufficient return,®® but 
that an amendment may be allowed after notice of 
such motion but before it has been made.®® Under 
a statute providing that the levying officer shall 
give notice of the filing of his return containing a 
schedule of the proceeds of the sale and that, if 


the distribution is not questioned or disputed with¬ 
in such time as fixed by court rule, it shall be final 
and conclusive, in the absence of allegation of mis¬ 
take or fraud, after the return has become conclu¬ 
sive, it has been held that the officer has no stand¬ 
ing to ask that it be amended.®^ 

Procedure. The proper method of obtaining amend¬ 
ment of a return is by motion in the original cause 
and not by formal civil action.®® The motion is not 
a civil action and the forming of issues of law and 
fact and the trial thereof as in a civil action are 
irregular.®® In a proceeding brought by the execu¬ 
tion creditor against the sheriff and execution debt¬ 
or to compel the sheriff to amend his return, it has 
been held that formal pleadings are not required 
and that the sheriffs answer setting up his version 
of the facts may be treated as a motion for leave 
to amend.i A motion for leave to amend is deter¬ 
minable by the court without a jury.® When such 
motion is made by some one other than the officer, 
he should be made a party to the proceeding,® but 
neither the judgment debtor nor the judgment cred¬ 
itor need be notified when the motion is made by a 
purchaser.^ Oral evidence may be introduced on 
the hearing of the motion.® If a mistake is relied 
on, the party moving for an amendment should 
show the mistake beyond any reasonable doubt,® 
and if a new and material fact is sought to be added. 


Tanner v. Grisham. Tex.Clv.App.. 289 
S.W. 146. reversed on other grounds. 
Com.App., 296 S.W. 590. 

■ale of oorpovate stock 

Under a statute providing that, 
where a shareholder’s interest in a 
corporation is levied on. an attested 
copy of the execution and of the re¬ 
turn thereon shall within fourteen 
days from the day of sale be left 
with the officer of the corporation 
whose duty it is to record transfers 
of shares, where it was shown that 
within the fourteen days the sheriff 
delivered to the proper officer a copy 
of the execution and return which 
was not attested and which failed to 
show the name of the purchaser, as 
between the corporation and the pur¬ 
chaser the court had authority to 
permit the sheriff to amend his re¬ 
turn by setting forth the name of the 
purchaser, and thereupon to deliver 
to the corporation's officer a duly 
attested copy of the execution and 
return as amended, notwithstanding 
the passage of more than fourteen 
days since the sale.—Trinkle v. Gar¬ 
den City Land & Immigration Co., 198 
P. 947, 109 Kan. 290. 

t7. R.I.—MacDonald v. Barr. 164 A. 

664, 61 R.I. 887. 

28 C.J. p 800 note 88. 

dd. Del.—Diamond State Loan Ass'n 

V. Collins, 60 A. 861, 20 Del. 77. 


89. La.—Elmore v. Bell, 2 Rob. 484 
—Aubert v. Buhler, 3 Mart..N.S., 
489. 

98. Ind.—^Willard v. Bringolf, 6 N.E. 

2d 316. 103 Ind.App. 16. 

Okl.—Chapman v. Norris. 42 P.2d 

487, 488. 171 Okl. 164. citing €)or. 
pus Juris. 

Tex.—Tanner v. Grisham. Civ.App., 
289 S.W. 146, reversed on other 
grounds, Com.App., 295 S.W. 590. 
Wash.—Hansen v. Smart Apartments. 

66 P.2d 670, 185 Wash. 657. 

23 C.J. p 801 note 86. 

91. Mich.—De Guzman v. Shepherd, 
196 N.W. 523, 225 Mich. 606. 

23 C.J. p 801 note 87. 

92. Mo.—Scruggs v. Scruggs, 46 Mo. 
271. 

93. Md.—Jarboe v. Hall. 37 Md. 845. 

94. Ala.—^Wilson v. Strobach, 69 Ala. 

488. 

23 C.J. p 801 note 90. 

93. Tenn.—Howard v. Union Bank, 7 
Humphr. 26. 

98 . Tenn.—^Broughton v. Allen. 6 
Humphr. 96. 

97. Pa.—^Hoffman v. Pocono Syndi¬ 
cate, 27 Pa.Dist. A Co. 692. 

90. Wash.—^Hansen v. Smart Apart- ] 
ments, 66 P.2d 670, 186 Wash. 667 I 
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—Toner v. Page, 167 P. 866. 91 
Wash. 814. 

Mo formal psoosodlags are necessary 

Ind.—^Willard v. Bringolf, 5 N.E.2d 
I 315. 103 lnd.App. 16. 

99. Ind.—^Wilcox v. Moudy, 89 Ind. 
I 232. 

1. Or.—Croisant v. Croisant. 107 P. 
2d 116. 165 Or. 474, 132 A.L.R. 896. 

2. Tex.—Morrill v. Fitzgerald, 36 
Tex. 275. 

3. Ind.—^Walter v. Palmer, 18 Ind. 
279. 

4. Mo.—Sibole v. McKlnnles, App., 
217 S.W. 677. 

6. Ind.—^Wilcox V. Moudy, 89 Ind. 
232. 

Original return not hlndlng 

Trial Judge, on motion to amend 
return, could decide question wheth¬ 
er sheriff's return conformed to truth 
on evidence before him, and was not 
bound by original return, and request 
that, unless means of correcting it 
could be found in the return itself, 
it was not amendable was properly 
refused.—Marble v. Bloom, 150 N.E, 
831, 266 Mass. 22. 

0. Mo.—Scruggs v. Scruggs, 46 Mo. 
871. 
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proof of its truth is necessary.^ The motion can 
be made only in the court where the judgment was 
rendered and in connection with the action in which 
the judgment was rendered.^ The amendment must 
conform to the moving papers and order allowing 
it.^ It has been held that no one but the execution 
defendant can complain of irregularities in the 
proceedings for the amendment of a return, and 
that even he cannot do it in a collateral manner.^^ 

§ 323. Record 

Whera a statute so requires, the return of an execu¬ 
tion should be filed for record. 

Under some statutes, it is the duty of the offi¬ 
cer, unless relieved thereof by the execution credi¬ 
tor, to cause the return on his levy, particularly 
where the levy is on real estate, to be recorded.^i 
In order to become matter of record, a return must 
be actually filed in the proper office^^ and is gen¬ 
erally required to be recorded in a book kept for 
that purpose.!* Under some of the statutes, a copy 
of the execution with the return need not be filed 
for record where the real estate levied on has 
been attached in the suit in which the execution is¬ 
sued.!^ Under some statutes filing for record is 
essential to the passage of title by levy on real es- 
tate!* or by sale thereof ;!* but under other statutes 
it is only necessary as against creditors and bona 
fide purchasers without notice.!^ If the return is 
not dated, an entry on the execution book on the 
day of return is sufficient evidence of the date of 


the return.!* If there is a variance between the 
date of the return as made by the officer, and the 
date as made by the clerk on filing, the former will 
control.!® The record may be corrected on mo¬ 
tion.®® 

§ 324. Defects, Objections, and Waiver 

Objection! to a return of an execution ordinarily 
cannot be made by defendant’s creditors, and objections 
to such return mayM>e waived. 

As a general rule, irregularities in, and objections 
to, the return of an execution arc available only 
to defendant, and not to his creditors,®! although 
under a statute providing that any person inter¬ 
ested may except to a return, the holder of a lien 
superior to the execution lien may object to a re¬ 
turn which impairs his rights.®® Objections may 
be waived,®* as by a failure to object in due time.®^ 
Objections to the acts of the prothonotary cannot 
be raised as exceptions to the sheriff’s account.®* 

§ 325. Quashing or Setting Aside 

A court has power, where there are sufficient 
grounds, to set aside or quash the return of an exe¬ 
cution. 

There is no question as to the power of courts to 
set aside or quash the return,®* but there must be 
sufficient grounds to warrant the court in acting.®^ 
That the return is false in fact is usually ground 
for quashing it.®* It has been held, however, that 
the court cannot quash or annul a return on mo- 


7. Mass.—Ex parte Bay ley, 132 
Mass. 467. 

8 . S.D.—Black Hills Brewinfi: Co. v. 
Middle West Fire Ins. Co., 140 N.W. 
687, 31 S.D. 318. 

9. Pa.—Lowry v. Coulter, 9 Pa. 
349. 

la Ind.—Willard v. Brlngolf, 5 N.E. 
2d 315, 103 Ind.App. 16. 

11. Me.—Thompson v. Godinsr, 63 
Me. 425. 

18. Ky.—Harland v. Arthur, 3 S.W. 

151, 8 Ky.L. 697. 

28 C.J. p 803 note 64. 

13. Ga.—Dunlap Hardware Co. v. 
Tharp, 58 S.E. 398, 2 Ga.App. 63. 

28 C.J. p 803 note 65. 

14. Mass.—Hunneman v. Lowell Sav. 
Inst.. 95 N.E. 886, 209 Mass. 368. 

16. Me.—Berry v. Spear, 13 Me. 187. 
N.H.—Morse v. Child, 7 N.H. 681. 

Vt.—Morton v. Edwin, 19 Vt. 77, 
28 C.J. p 808 note 66. 

16. N.H.—^Rlddle v. Fellows, 42 N.H. 
809. 

23 C.J. p 808 note 67. 

17. Ill.—McClure v. Bngelhardt, 17 
IlL 47. 


N.T.—Jackson v. Terry, 18 Johns. 
471. 

23 C.J. p 803 note 68. 

18. Ky.—Maury v. Cooper, 8 J.J. 
Marsh. 224. 

19. Vt.—Gilson v. Parkhurst, 63 Vt. 
384. 

90l Ind.—Newhouse v. Martin, 68 
Ind. 224. 

81. N.Y.—Crouse v. Schoolcraft, 64 
N.Y.S. 640, 61 App.Div. 160. 

23 C.J. p 802 note 23. 

88. Pa.—Duquesne Trust Co. v. Ben- 
ovitz, 2 A.2d 756, 332 Pa. 243. 

83. Mich.—Starks Co. v. Eppink, 161 
N.W. 676, 186 Mich. 233. 

84. U.S.—Buckhannan v. TInnin, 
Miss., 2 How. 258, 11 L.Ed. 259. 

23 C.J. p 802 note 26. 

85. Pa.—^First Nat. Bank of Eliza- 
bethville v. Fetterolf, 8 Bch.Reg. 
64. 

86. N.Y.—Lopez v. Campbell. 57 N. 
E. 601, 163 N.Y. 840, reversed on 
other grounds 46 N.Y.S. 91, 18 App. 
Div. 427. 

23 C.J. p 802 note 27. 

87. Ky.—Payne v, Cowan. 1 J.J. 
Marsh. 12. 


aSw Mich.—William Wright Co. v. 

Frazer, 66 N.W. 954. 109 Mich. 189. 
23 C.J. p 802 note 30. 

Xetnni of satisfaction 

(1) Where execution is returned 
satisfled, or credited by a sum made 
by the sale of property not the ex¬ 
ecution defendants', and the execu¬ 
tion creditor has had to refund the 
money to the purchaser, he may 
have the levy and return quashed.— 
Sanders v. Hamilton, 3 Dana. Ky., 
650. 

(2) Where an officer, without col¬ 
lecting the full amount required by 
the mandate of an execution, returns 
the same satisfled, and an entry to 
that effect is made on the docket, 
the Judgment creditor may move to 
vacate the return and have the entry 
modifled or may bring an action for 
compensation.—Todd v. Botchford, 86 
N.Y. 617, affirming 24 Hun 496. 

(3) The execution creditor may 
have the return of execution satisfled 
set aside as prejudicial to his rights 
where the officer takes a promissory 
note for the amount from a third 
person, by the direction of the exe¬ 
cution debtor, but the officer himself 
Is bound by his return, and can nei- 
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tion on evidence alktnde of irregularity, falsehood, 
or illegality in the conduct of the officer, the only 
remedy being by action against the officer for a 
false return and damages resulting therefrom.^^ 
As a general proposition, it is a good ground for 
quashing a return that it is not made in accordance 
with the requirements of the law, that the officer 
who made it was disqualified, that the levy was 
made prematurely, or that in making the levy there 
has been a violation of the debtor's right to select 
the property to be levied on.^® Where facts are 
stated which show that there was no levy in fact, 
the return may be set aside.^^ Various other mat¬ 
ters have been held to be,32 or not to be,23 grounds 
for quashing a return. Refusal to quash is some¬ 
times held to be justified because of acquiescence 
of the moving party.^^ In defense of the motion it 
may be shown by defendant in execution that the 
money had been tendered and refuscd.35 
The application may be made by a motion or rule 
to show cause.36 The execution creditor cannot 
.move to quash a return on grounds of irregulari¬ 
ties in the levy and sale which concern the execu¬ 
tion debtor only,37 although a subsequent mortgagee 


of the land taken' on execution tnay move to set 
aside the retum.38 The court may hear the appli* 
cation and determine it without the intervention of 
a jury.33 

Notice, All parties interested must be notified of 
a motion to quash or set aside a return.^3 ’ Thus/ 
if he would be injured thereby, notice must be 
given to the officer,^i execution creditor,^2 execu¬ 
tion debtor,^3 and the purchaser at the execution 
sale.^^ Persons having no legal interest in the 
matter are not entitled to notice.^® 

Effect, The vacation of a false return of satis¬ 
faction leaves the lien still in force against the 
property;^® but the quashing of the return of an 
execution sale, where the purchaser has given a 
sale bond, does not revive the lien of the levy, 
but gives the judgment creditor a right to have an¬ 
other execution issued.47 Quashing such a return 
does not, however, per se set aside the sale or 
quash the bond. An order to that effect is neces¬ 
sary.^® The setting aside of a return does not con¬ 
clude or estop the officer as against parties who do 
not act on the faith of it.^® 


ther amend it nor have It set aside. 
—Holt v. Bobinson. 21 Ala. 106, 66 
Am.D. 240. 

99. Mont.—McGregor v. Wells, 1 
Mont. 142, error dismissed 13 Wall. 
188, 20 L(.Ed. 688. 

3a Okl.—Osborne v. Hughey, 76 P. 
146, 14 Okl. 29. 

31. Tex.—Bryan v. Bridge, 6 Tex. 
137. 

Xaval&d levy 

Where separate Judgments were re¬ 
covered against each of two brothers, 
and a third Judgment was recovered 
against two brothers Jointly, and ex¬ 
ecutions were issued on the Judg¬ 
ments and were levied on purported 
equities of redemption of the broth¬ 
ers in a tract of land, although the 
tract was not owned Jointly by them, 
and one brother owned part of the 
tract and the other brother owned 
the remaining part, returns on the 
executions were required to be 
quashed, since neither brother had 
an equity of redemption in the entire | 
tract on which the sheriff could levy, 
and in reality the executions were not 
levied on anything.—Pinson v. Wil¬ 
liams, 166 S.W.2d 869, 288 Ky. 314. 

89. ZUsgml exemptloii 
A return, setting off the homestead 
as exempt, may be set aside where 
the exemption is illegal.—Creath v. 
Dale, 69 Mo. 41. 

Vaymsttts aftsi^ rstnni day 
Where the return shows that the 
olheer received some of the payments 
thdreon after the return day, that, 


portion of the return will be quashed. 
—Rudd V. Johnson, 5 LIU., Ky., 19. 

Where levy and sale have been 
quashed, the officer’s return should 
also be quashed.—^Bogie v. Moore, 6 
Ky.Op. 4. 

33. Dishonor of ohsok 

The fact that a check, drawn by 
the officer to the execution creditor, 
on a fund, arising ffora the transfer 
of the amount of a check, given by 
the execution debtor, to the credit of 
the officer on the books of the bank 
on which the check is drawn, is dis¬ 
honored is not a ground for quashing 
a return of satisfied.—Bailey v. Rob¬ 
inson. 14 Ky.L. 670. 

Xatsrsst Isvlsd on 
It seems that it is no ground for 
quashing a return that the interest 
levied on was not subject to execu¬ 
tion.—Warfield V. Wirt, D.C., 29 P. 
Cas.No.17.174, 2 Cranch C.C. 102— 
23 C.J. p 303 note 46. 

Wrong olsrk’s oftos 

A return will not be set aside for 
irregularity merely because it is 
made to the wrong clerk’s office, this 
seemingly being a mere error of form. 
—Clark'v. Dakin, 2 Barb.Ch., N.T., 
36. 

36. TJ.S.—^Buckhannan v. Tlnnin, 

Miss., 2 How. 268, 11 L.Bd. 259. 
Cknuisfl4‘to sals 

It is proper to refuse to set aside 
the return on the ground that the 
purchase at the execution in behalf 
of the execution creditor was ndiade 
without hie authority, where he was 
present and afterward reeagaiasd the 
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sale and purchase.—Bell v. Delew, 4 
Ky.L. 828. 

36. Ala.—Mlnter v. Mobile Branch 
Bank, 23 Ala. 762, 68 Am.D. 316. 

3a Del.—Voshell v. Cavender, 39 A. 

989. 17 Del. 167. 

23 C.J. p 803 note 61. 

37. Ky.—McMlllen v. Bailey, 112 S. 
W.2d 1009, 271 Ky. 628. 

3a Mass.—In re Sawyer, 136 Mass. 
339. 

3a Miss.—^Anderson v. Carlisle, 8 
Miss. 408—Morton v. Walker, 8 
Miss. 654. 

4a Ark.—State Bank v. Marsh, 7 
Ark. 390. 

41. Miss.—Mann v. Nichols, 9 Miss. 
267. 

23 C.J. p 803 note 56. 

49. Tex.—McKenney v. Jones, 7 Tex. 
698, 68 Ani.D. 83. 

4a Miss.—Mann v. Nichols, 9 Miss. 
267—Parks v. Person, Sm. & M.Ch. 
76. 

4a Tex.—Toler v. Ayres, 1 Tex. 898. 

4a N.Y.—Barker v. Binninger, 14 N. 
Y. 270. 

4a Mias.—^Parks v. Person, Sm. & 
M.Ch. 76. 

47. Ky.—jsttlinger v. Tansey, 17 B. 
Mon. 864. 

4a Ky.—Schobee v. Dedman, 2 Litt. 
116. 

49. .N.Y.—Barkey v. Blaninger, 14 N. 
Y. 270. 
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§ 326. Constniction 

The return of 4in execution should be oonetrued so as 
to make it eonsletent with the proper discharge of his 
duties by the offleer making it, If It can reasonably be 
made to bear such Interpretation. 

The well settled rule is that the return of an 
officer when ambiguous is to be so construed as 
to make it consistent with the proper discharge 
of the duty imposed on him by law, if the return 
by reasonable intendment and construction can be 
made to bear this interpretation.^o In construing 
a return every presumption will be made in favor 
of its truth and validity, and that the officer has 
in all things acted legally and properly.^^ There is 
no presumption, however, contrary to the facts re¬ 
cited in the return.®* Although mere surplusage 
in the writ may be disregarded,®* all the language 
of the return must be construed together and ef¬ 
fect given to every clause and word, if possible, in 
order to ascertain the intended meaning.®^ A re¬ 
turn that a named person, plaintiff's attorney, was 
the purchaser at a certain sum and had paid the 
costs is to be construed to mean that he purchased 
as attorney and for plaintiff.®® A return of a 
levy on certain property by virtue of the writ is an 
affirmation that it is the property of defendant.®® 
The return of a levy is not contradicted by the fact 
that thereafter the officer surrendered the property 
levied on to the judgment debtor.®^ A return 
“not satisfied for want of buyers" does not show a 
levy.®* Where the writ is against two or more, 
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a return that they have no property is equivalent 
to a return that neither of them has property,®® and 
a return that no property of “defendant” was found 
is to be construed to mean “defendants” where 
there arc several defendants.®® 

By signing a complete return, the sheriff not 
only certifies to the facts therein stated which were 
done by him personally, but he also certifies as 
to things therein,^, stated which were done by his 
deputy under his direction and in his behalf.®^ 

Returns of sales. Since it is the policy of the 
law to uphold execution sales, the return under an 
execution sale will receive a liberal construction.®* 
The fact that a return does not show that notice in 
writing of an execution sale was given is not con¬ 
clusive that proper notice was not given.®* 

§ 327. Operation and Effect 

After a return hae been made, the execution be¬ 
comes functus officio. The officer, as agent, binds ali 
parties by his return. 

After a return has been made, the execution 
becomes functus officio.®® A return terminates the 
lien of the levy,®® but a return satisfied will not 
discharge the levy where the sale is set aside by 
other creditors on the ground of want of authority 
in the sheriff to make the sale.®® Where all the 
facts are to the contrary, a return of an execu¬ 
tion does not extinguish the debt.®^ The status of 
property seized by execution, as to third persons, 


50. Oa.—Burden v. Gates, 8 S.E.2d 
679, 188 Qa. 284. 

23 C.J. p 801 note 10. 

51. Ga.—Burden v. Gates, supra. 

23 C.J. p 801 note 11. 

52. Ky.-—Qarr v. Reesor, 91 S.W. 717, 
28 Ky.L.. 1308. 

23 C.J. p 802 note 12. 

53. Writ of venditioni oxponns 
Since a writ of venditioni expon¬ 
as gives the officer no authority not 
previously possessed, and is unneces¬ 
sary to enable the officer to proceed 
with a sale under a fieri facias un¬ 
less the return day of the writ has 
gone by, although neither ground 
nor time enough for the issue and 
return of such writ was shown, a 
reference thereto in the return may 
be treated as surplusage, not affect¬ 
ing the validity of the proceedings, 
if regular in other respects.—Yazoo 
A M. V. R. Co. V. City of Clarksdale. 
Miss., 42 S.Ct. 27. 267 U.S. 10, 66 
Li.Bd. 104, reversing 81 So. 178. 

54. Me.—Franklin Bank v. Blossom, 
23 Me. 646. 

55. Cal.—Moore v. Martin, 88 Cal. 
428. 

55. Ala.-^hDmton v. Winter, 9 Ala. 
613. 


57. Minn.—Hastings First Nat. Bank 

V. Rogers, 15 Minn. 381. 

58. Ind.—Bowman v. Mallory, 14 Ind. 
424. 

59. N.Y.—Austin V. Figueira, 7 Paigo 
66—Conant v. Sparks, 3 Edw. 104. 

60. Tenn.—Heffiy v. Hall, 6 Humphr. 
581. 

PsrsoBal property 

Where a Judgment and execution 
were against two defendants, a sher¬ 
iff's deed to land based on a con¬ 
stable's return which stated that no 
personalty of "the defendant" was 
found in county was not void under 
statute requiring entry of execution 
against land to show the absence of 
personalty sufficient to satisfy debt, 
since language of entry would be con¬ 
strued to refer to both defendants 
in view of fact that all other parts of 
return referred to both,—Burden v. 
Gates. 8 S.E.2d 679, 188 Ga. 284. 

61. Iowa.—Nelson v. Hayes, 269 N. 

W. 861, 222 Iowa 701. 

68. Tex.—Jones v. Meyer Bros. Drug 
Co., 61 S.W. 668. 26 Tex.Civ.App. 
234. 

23 C.J. p 802 note 21. | 
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63. Tex.—Paschall v. Brown, Civ. 
App., 133 S.W. 609. 

64. Ill.—Phillips v. Dana. 4 Ill. 551. 
23 C.J. p 804 note 75. 

Za Florida 

(1) A premature return by way of 
indorsement “nulla bona" on the ex¬ 
ecution is not necessarily such a final 
return of the execution as works its 
dissolution.—Ryan’s Furniture Ex¬ 
change V. McNair. 162 So. 483, 120 
Fla. 109. 

(2) Other particulars of Florida 
rule see 23 C.J. p 804 note 75 [a]. 

65. Mich.—Stud ley v. Ann Arbor 
Sav. Bank. 70 N.W. 426, 112 Mich. 
181. 

23 C.J. p 804 note 76. 

However, it has been held that a 
sheriff’s return of execution pursu¬ 
ant to order of receiver after taking 
possession of property levied on did 
not release levy.—Chicago Trust Co. 
V. Daniel Boone Coal Corporation, D. 
C.Ky., 68 P.2d 302. 

66 . Mich.—CampaU v. Detroit Driv¬ 
ing Club, 98 N.W. 267, 136 Mich. 
675. 

67. Ky.—^Manning v. Manning, 283 
S.W. 384, 214 Ky. 381. 
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is fixed by the return thereon, and the status of 
that property can be changed only by an order of 
court.** The return of a sale does not transfer 
title, but merely gives a right to demand a deed 
conveying the title.®* Where the property has not 
been levied on by the execution, or where it is of 
such a nature that it never could have been levied 
on, or reached by an execution at law, the return 
of the execution unsatisfied will not, of itself, give 
the creditor a specific lien on the trust property, 
or choses in action of the debtor.^® After the lapse 
of time when the execution is returnable, the ex¬ 
ecution creditor is chargeable with notice of the 
return thereof and of the matters stated in such 
return.71 

Binding parties. The officer is the legal agent 
and representative of plaintiff and defendant in the 
judgment, and also of the accepted bidder, and 
has the right to bind all the parties by his return 
of the cxecution.72 

§ 328. -As Evidence 

The recitals In the return at to matters which are 
part of the officer's duty are admissible as evidence of 
the facts therein stated and are prima facie proof 
thereof. 

The return is admissible as evidence of the facts 
therein stated^® so far as the statement of such 
facts is a part of the officer's official duty, but no 
further.74 As against the purchaser at an execu¬ 


tion sale, it has been held that the officer’s return 
is inadmissible,*^® but where the title to property is 
claimed through a sheriff’s sale, the return to the 
execution is admissible in evidence in favor of the 
purchaser or of one holding under him.^® A return 
satisfied is admissible to show payment.^? Recitals 
in a return as to matters which are part of the of¬ 
ficer’s duty are prima facie evidence of the truth 
of the facts recited therein,*^® even against third 
persons,*^* and will be taken as true unless dis¬ 
proved.*® This is not true, however, of recitals in 
the return as to matters which are not part of the 
officer’s duty.*i A return has been held to be prima 
facie evidence of a proper levy.** A return nulla 
bona is admissible to show insolvency,** and is 
prima facie evidence that the debtor has no prop¬ 
erty subject to levy.*^ A return nulla bona, how¬ 
ever, is not evidence of the nonexistence of prop¬ 
erty situated beyond the jurisdiction of the court.*® 
Such a return is no evidence that the writ was re¬ 
turned on the same day,*® or before the return 
day.**^ In an action involving the question of 
whether the ownership of property at the time of 
the wife’s death was in the husband or wife, evi¬ 
dence of the sheriff’s return of “no property found” 
on an execution against the husband shortly before 
the wife’s death is of little value on the question 
of ownership, in the absence of proof that the hus¬ 
band had denied ownership to the sheriff.** Where 
one claims under a sheriff’s deed, the execution 


68. Fla.—Adama v. Burns, 172 So. 

76. 126 Fla. 685. 

69 . Miss.—Jones v. Hogrers, 38 So. 
742, 85 Miss. 802. 

TO. N.Y.—^Weed v. Pierce, 9 Cow. 
722. 

71. Tex.—Betterton v. Buck, 2 Tex. 
A.Civ.Cas. S 198. 

7S. Ky.—Linn Boyd Tobacco Ware¬ 
house Co. V. Terrill, 13 Bush 468. 

73. Mo.—O'Byrne v. McCormick. 92 
S.W.2d 1005, 1007, 230 Mo.App. 620, 
citlnff Oorpu Juris. 

23 C.J. p 804 note 86. 

An srusnrs in a sheriff's return 
does not render the return inadmis¬ 
sible, where it is shown that the 
erasure is in the sheriff’s handwiit- 
insr and was made before the return 
was filed.—Crossen v. Oliver, 61 P. 
885, 37 Or. 614. 

74. Ohio.—Root V. Columbus R. Co., 
12 N.E. 812. 45 Ohio St. 222. 

28 C.J. p 804 note 81. 

75. Tenn.-— Mitchell v. Lipe, 8 Yerg. 
179, 29 Ain.D. 116. 

78. Ind.—Camp v. Smith, 98 Ind. 
409. 

77. Ky.—^Pryor v. Commonwealth, 4 
Ky.Op. 180. 


Mo.—Manufacturers’ Union Co. v. 
Todd, 4 Mo.App. 691. 

78. Iowa.—^Nelson v. Hayes, 269 N, 
W. 861, 222 Iowa 701. 

Mo.—O'Byrnc v. McCormick, 92 S. 
W.2d 1005, 1007, 230 Mo.App. 620, 
citing Corpus Juris. 

23 C.J. p 804 note 84. 

79. N.J.—Browning v. Flanagln, 22 
N.J.Law 667. 

80. La.—Baldwin v. Gordon, 12 
Mart..X.8.. 378. 

N.C.—Jackson v. Jackson, 36 H.C. 
169. 

81. Va.—Shannon v. McMullin, 25 
Gratt. 211, 66 Va. 211. 

23 C.J. p 804 note 87. 

Fossssslon 

While the return of the levying of¬ 
ficer is sufficient prima facie to es¬ 
tablish the fact as to who was in 
possession at the time of the levy, 
such an entry is not sufllcient to 
show that claimant had never been 
in possession of the property under 
a previous conveyance.—Glenn v. 
Tankersley, 200 S.E. 709, 187 Ga. 
129. 

88 . N.C.—Bank of Duplin, Rose Hill 
Branch, v. Hall, 166 S.B. 626. 208 
N.a 670. 


83. Mich.—Riggs v. Whitaker, 89 N. 
W. 954, 130 Mich. 327. 

23 C.J. p 804 note 89. 

Prims fuels evldsuos 

(1) Return of nulla bona on execu¬ 
tion makes out a prima facie case of 
insolvency of debtor in action to 
set aside his conveyances as fraud¬ 
ulent.—Tidwell V. J. H. Askew & Co., 
262 S.W. 988, 165 Ark. 67. 

(2) Effect as prima facie evidence 
in other cases see 23 C.J. p 804 note 
89[a]. 

84. Ga.—Steinberg v. Freedman, 198 
S.E. 224, 226, 186 Ga. 361, citing 

Corpus Juris. 

Ill.—Zimek v. Illinois Nat. Casualty 
Co., 19 N.E.2d 620, 370 Ill. 672— 
Crane v. Illinois Merchants' Trust 
Co., 238 IlLApp. 267. 

23 C.J. p 804 note 90. 

85. Vt.—Houghton v. Grimes, 161 A. 
642, 103 Vt 54. 

88. Ga.—Thornton v. Lane, 11 Ga. 
469. 

87. Miss.—Isod v. Addison, 6 Miss. 
432. 

88 . Ky.—Groves v. Bryant, 816 8.W. 
864, 186 Ky. 104. 
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with the amended return making it conformable 
to the truth is admissible to prove the recitals in 
the deed.*® The fact that his return appears on an 
execution sufficiently shows that he was the officer 
holding the same, and that he held it for the pur¬ 
pose of its legal enforcement.®® A return is ad¬ 
missible to contradict the deed of a succeeding sher¬ 
iff.®! 

Aider by extrinsic evidence. Extrinsic evidence 
is admissible to explain,®2 corroborate,®* or supply 
defects in a return.®^ Evidence of extrinsic facts 
not required to be stated therein is admissible in 
aid of a return.®® Where a claim is interposed by 
a third person to the land levied on, a failure to 
enter material facts by the officer cannot be cor¬ 
rected by proving such facts by parol, unless in ex¬ 
ceptional cases where equity would afford relief on 
the ground of accident or mistake.®* 

Sufficiency of evidence to overcome return. As 
an official record made by the officer in the dis¬ 
charge of his official duties, greater weight will as 
a rule be attached to a return than to evidence gen¬ 
erally.®'^ The evidence to overcome the return 
must be clear and decisive,®* and the burden of 
proving the falsity of the return is on the person 
who seeks to show such fact.®® In questions ap¬ 
pertaining to the title to real property, the sheriffs 
deed furnishes proof of the adjudication, and its 
recitals control those of his return.! When an offi- 
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ccr*s return and the clerk's certificate of the filing 
thereof disagree as to the time when an execution 
was returned, the return prevails,® but, where there 
is a disagreement as to the time when a levy of 
execution was recorded in the clerk's office, the cer¬ 
tificate of the clerk will prevail.* The prima facie 
case of a proper levy arising from the return may 
be overcome by the recitals of the return itself, 
such as where it excludes the conclusion that the 
property was either actually or constructively 
seized.^ 

§ 329. - Conclusiveness and Collateral 

Attack 

a. In general 

b. As to third persons 

c. As evidence for or against officer 

a. In General 

As between the parties and their privies, a return Is 
generally held to be conclusive as to matters required to 
be stated therein. 

As a general rule, subject to some exceptions,® 
a return is conclusive on the parties and their 
privies, as to matters required to be stated therein,® 
and cannot be collaterally attacked.*^ In some ju¬ 
risdictions, however, a return is only prima facie 
evidence of the facts stated in it between the par¬ 
ties,* and is subject, like other presumptive evi- 


*89. Mass.—Blake v. Rogers, 97 N.E. 
68. 210 Mass. 588. 

90. Me.—Came v. Brigham, 39 Me. 
35. 

•91. N.C.—Edwards v. Tipton, 77 N. 
C. 222. 

92. Mont.—McCarthy v. O'Marr, 47 
P. 953, 19 Mont. 21.5, 61 Am.S.R. 
602. 

23 C.J. p 809 note 81. 

93. N.C.—Qrandy v. McPherson, 62 
N.C. 847. 

-23 C.J. p 809 note 82. 

94. Ala.—Governor v. Gibson, 14 
Ala. 326. 

95. N.C.—Mulholland v. York, 82 N. 
C. 610. 

Ohio.—Darling v. Peck, 16 Ohio 65. 
Pa.—Flick V. Troxsell, 7 Watts & S. 
66 . 

99. Ga.—Collins v. Hudson, 69 Ga. 
684. 

97. Ky.—Commonwealth v. Jackson, 
10 Bush 424. 

23 C.J. p 806 note 97. 

99. Qa.—Parler v. Johnson, 7 S.E. 

317, 81 Ga. 264. 

23 C.J. p 806 note 98. 
•Conatar-aftdavit lasuficisat 

Where the officer returns that he 
woould find no goods and chattels, it 


will not be overthrown by an affi¬ 
davit of one defendant that the other 
defendants had personal property 
subject to execution, without show¬ 
ing what or where it is.—Treptow v. 
Buse, 10 Kan. 170. 

99. La.—Gibson v. Foster, 2 La.Ann. 
503. 

1. La.—McCall v. Irion, 6 So. 846, 
41 La. Ann. 1126. 

Tex —Tanner v. Grisham, Civ.App., 
289 S.W. 146, reversed on other 
grounds. Com.App., 295 S.W. 690. 

2. Vt.—Gilson V. Parkhurst, 63 Vt. 
384. 

3. Vt.—Ellison v. Wilson, 36 Vt. 60. 

4. N.C.—Bank of Duplin, Rose Hill 
Branch, v. Hall, 166 S.E. 626, 203 
N.C. 670. 

6. Cal.—Meherin v. Sanders, 63 P. 
1084, 131 Cal. 681, 64 L.R.A. 272. 

6. Ark.—Commercial Standard Ins. 
Co. v. Waller, 80 S.W.2d 78, 190 
Ark. 636. 

Pa.—Garland v. Seaton, 86 Pa. Super. 
608—Lleberman v. Harrigan, 28 
Del.Co. 481, 63 York.Leg.Rec. 87. 
Tenn.—Myers v. Wolf, 34 S.W.2d 201, 
162 Tenn. 42—First Nat Bank of 
South Pittsburg, Tenn. v. Tate, 16 
Tenn.App. 462. 

Tex.—Citisens Stgte Bank of Clarln- i 
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da, Iowa v. Del-Tex Inv. Co., Civ. 
App., 123 S.W.2d 460, error dis¬ 
missed, Judgment correct. 

23 C.J. p 806 note 9. 

7. Ind.—Willard v. Bringolf, 6 N.E. 
2d 315, 103 Ind.App. 16. 

Ky —Kitchen, Whitt & Co. v. Fannin, 
116 S.W.2d 326, 273 Ky. 62. 

Minn.—Swaney v. Hasara, 205 N.W. 

274, 164 Minn. 416. 

Ohio.—Fidelity & Casualty Co. v. 
Thumm, 172 N.E. 631, 35 Ohio App. 
499. 

Pa.—Lieberman v. Harrigan, 28 Del. 

Co. 481, 53 York.Leg Rec. 87. 
Tenn.—First Nat. Bank of South 
Pittsburg, Tenn. v. Tate, 15 Tenn. 
App. 462. 

23 C.J. p 805 note 10. 

8. La.—Louisiana Western Lumber 
Co. V. Stanford, 156 So. 423, 180 La. 
376—Bolton v. Byrd, App., 154 So. 
657. 

Mont.—Sllfvast v. Asplund, 42 P.2d 
452, 99 Mont 152. 

23 C.J. p 805 notes 5. 6. 

Value of laud 

In absence of any showing con¬ 
cerning value of Judgment debtor's 
land, sheriff’s declaration, in return 
on writ of fieri facias, that property 
was not worth amount for which It 
was mortgaged, must be accepted as 
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dence, to be rebutted by contrary proof.® It has 
also been held that a recital in a return may be 
shown to have been the result of mistake or inad¬ 
vertence, or fraud or collusion.^® Likewise, in a 
court of equity the truth of the sheriffs return 
may be impeached by parol evidence, and facts 
shown to be otherwise, if the acts of the officer, 
constituting the returns, were mala fide, or in vio¬ 
lation of law, or beyond the scope of his official 
duty.il 

The return is conclusive only as to such facts as 
it is the legal duty of the officer to state,and 
other statements may be collaterally attacked.^® A 
return may be impeached as to a matter which is 
not a material or proper part of it.^^ 

A return to be conclusive must be a regular le¬ 
gal return,signed by the officer.^® A return 
amended after the officer*s term of office has ex¬ 
pired is not conclusive.17 a return is not conclu¬ 
sive where some other portion of the record in 
the same case contradicts the return.^® The return 
may be contradicted when the question of jurisdic¬ 
tion of the party arises, and it may be shown that 
jurisdiction was never in fact obtained, notwith¬ 
standing recitals to that effect in the return;^® and 
the same is true where the question arises as to 


whether or not a given person is in fact a privy.®® 

The legal effect of the return may be inquired 
into and determined.®^ Evidence which does not 
contradiU a return®® is not inadmissible as attack¬ 
ing its conclusiveness.®® 

Date, It seems that the date of a return is not 
such a part of it that it cannot be contradicted.®^ 
Parol evidence is admissible to show that a date 
appearing in his return was no part thereof, but 
was inserted by the sheriff without authority after 
the return was made.®® 

Ntdla hona, .A return of nulla bona is conclu¬ 
sive between the parties unless procured by the 
fraud of one of them, and its verity cannot even 
then be inquired into without making the officer a 
party.®® Such a return cannot be questioned in a 
judgment creditor's suit,®^ nor in an action of eject¬ 
ment brought by a bona fide purchaser at an ex¬ 
ecution sale against a prior grantee of the execu¬ 
tion debtor, whose deed was not recorded until after 
the sale.®® It has been held, however, that such a 
return is not conclusive evidence of a devastavit.®® 
It has also been held that, although ordinarily a 
return wholly unsatisfied is regarded as conclusive 
that no property belonging to the judgment debtor 
can be found, where the person who has a right to 


true.—Wlnsey v. Bourgeois, La.App., 
167 So. 824. 

9. La.—Louielana Western Lumber 
Co. V. Stanford, 166 So. 423, 426, 
180 La. 376. 

23 C.J. p 805 note 7. 

pnrsljr miaistszlal sets of the 
sheriff are in nowise under the con¬ 
trol or direction of the Judgment 
creditor, and he cannot be prejudiced 
by the manner In which the sheriff 
performs those acts. The appellee 
received nothing from the sale of ap¬ 
pellant's property under the first 
execution, and he Is entitled to col¬ 
lect his Judgment in full irrespec¬ 
tive of the sheriff's erroneous re¬ 
turn."—Louisiana Western Lumber 
Co. V. Stanford, supra. 

la Ky.—Kitchen, Whitt A Co. v. 
Fannin, 115 S.W.2d 326, 278 Ky. 
62. 

28 C.J. p 806 notes 11, 12. 

Sn direct proceedings, based on 
fraud, to set aside a decree based on 
the return, the return is not con¬ 
clusive.—^Fowler v. Nash, 144 Bo. 881, 
226 Ala. 613. 

IX. Tenn.—^Wood ▼. Chilcoat, 1 
Coldw. 423. 

13L Ind.—^U. a Gypsum Co. v. 
Moore, App., 86 N.B!.2d 961, re¬ 
hearing denied 37 K.B.2d 632. 


Tex.—Holden v. Ryan, Civ.App., 268 
S.W. 1022. 

23 C.J. p 806 note 14. 
la Ohio.—Creditors v. Search, 2 
Ohio Dec., Reprint, 496, 8 WeBt.L. 
Month. 319. 

Va—Shannon v. McMullen, 25 Oratt 
211, 66 Va 211. 

Ctonclnsions 

Mere statements of conclusions in 
the return do not make them con¬ 
clusive.—U. S. Gypsum Co. v. Moore, 
Ind.App., 37 N.E.2d 682, denying re¬ 
hearing 86 N.E.2d 951. 

14. Ind.—Ooodtltle v. Cummins, 8 
Blackf. 179. 

Tex.—^Holden v. Ryan, Ciy.App., 268 
S.W. 1022, 1024, citing Corpus gtu 
Its. 

19. Pa—^Williams v. Carr, 1 Rawle 
420—^Weidman v. Weitsel, 18 Serg. 
A R. 96. 

23 C.J. p 806 note 17. 

16. U.S.—^Watson v. Bondurand, La., 
21 Wall. 123, 22 L.Ed. 609. 

17. Ky.—^Armstrong v. Easton, 1 B. 
Mon. 66. 

la Mich.—Macomber v. Wright. 66 
N.W. 610, 108 Mich. 109. 

28 C.J. p 806 note 20. 

19. Wis.—St Lure v. Lindsfelt, 62 
N.W. 308, 82 Wia 346, 38 Am.S.R. 
60, 19 L.R.A. 516. 

23 C.J. P 806 note n. I 
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90. Wis.—Toepfer v. Lampert, 78 
N.W. 779, 102 Wis. 466. 

21. Miss.—Reynolds v. Ingersoll, 19 
Miss. 249, 49 Am.D. 67. 

88. Pa.—Lieberman v. Harrlgan, 28 
Del.Co. 481, 63 York Leg.Rec. 87. 
23 C.J. p 806 note 24. 

sa Ind.—Gilpin v. Wilson, 63 Ind. 
443. 

94. Mich.—Macomber v. Wright, 6& 
N.W. 610, 108 Mich. 109. 

23 C.J. p 806 note 26. 

8a Pa—Henderson v. Henderson, 
19 A. 424, 133 Pa 399, 19 Am.S.R. 
660. 

8a Ky.—Durret v. Bouche, 6 Ky.Op. 
667. 

Traverse 

Even where an entry nulla bona 
may be traversed by defendant, it 
must be done at the first term after- 
notice to him, and before pleading 
to the merita—Steinberg v. Freed¬ 
man, 190 S.B. 187, 65 GaApp. 298,. 
affirmed 198 RE. 224, 186 Ga 861. 

87. Ark.—^Hunt v. Weiner, 89 Ark,. 
70. 

Mich.—William Wright Co. v. Fras¬ 
er, 66 N.W. 964, 109 Mich. 139. 

9a Mich.—Luton v. Sharp, 68 N.W.. 
1064, 94 Mich. 202. 

8a S.O.—Young V. Kennedy, 27 S.C». 
L. 80. 
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rely on that fact sets up other independent facts 
which utterly repudiate the fact that the judg¬ 
ment debtor has no property subject to execution, 
it would be but a travesty to permit a conclusion 
arising from the sheriff’s return of the writ to 
prevail.*® 

As to levy. While statements made in an offi¬ 
cer’s return on an execution as to the levy made 
thereunder are as a rule conclusive,*^ nevertheless 
mere statements of opinion or statements of rea¬ 
sons are not conclusive.** Thus it has been held 
that facts stated as a reason for not making a levy 
are not conclusive, on the theory that the state¬ 
ment of such facts is not an official act or within 
the duty of the officer.** If there is no duty to 
schedule the personal property levied on, it seems 
that a return enumerating the articles levied on 
does not preclude evidence that the chattels in dis¬ 
pute were a part of the property levied on, where 
the return was ambiguous.*^ 

As to delivery bond. The statements in a sher¬ 
iffs return as to the taking and forfeiture of a de¬ 
livery bond may be impeached.*^ 

As to sale. As a general rule, and in the absence 
of fraud or mistake, the official return of a sheriff 
concerning the sale of the property levied on is con¬ 
clusive,** except where directly attacked as in an 


tiction to set aside the sale.**^ Under some statutes, 
however, the return of the officer as to the ad¬ 
vertisement of sale may be contradicted on a mo¬ 
tion to set aside the sale.®* The return has been 
held not conclusive as to who was the purchaser 
at the sale;*® but there is authority to the con¬ 
trary.*® The recital of a levy and sale of defend¬ 
ant’s interest does not estop him from showing that 
the title to the land was not in him, but in his co- 
defendants.*! It^as been held that, where the re¬ 
turn makes no mention of the land having been 
offered in parcels before being sold as a whole, 
such fact cannot be shown by the testimony of wit¬ 
nesses.** 

b. Ab to Third Persons 

A return of an execution It not conclusive at to third 
pereons. 

The return is not conclusive against third per¬ 
sons,** that is, against persons other than parties 
to the action in which the execution was issued and 
those claiming under them as privies.^* As to such 
persons the return of an officer is prima facie evi¬ 
dence only of the matter stated in the return,^* 
and the presumption of regularity is rebuttable.** 
A claimant of the property^ 7 or a purchaser at 
the execution sale who was not a party to the ac¬ 
tion** is within the rule. A purchaser is not pre¬ 
cluded by a return stating the execution of a deed 


30. Cal.—McCutcheon v. Superior 
Court In and for Los Angeles 
County, 24 P.2d 911, 134 Cal.App. 
6 . 

31. Ohio.—Fidelity St Casualty Co, 
V. Thumm, 172 N.E. 631, 35 Ohio 
App. 499. 

S.C.—^Workman v. Thrower, 114 S.E. 

409, 121 S.C. 430. 

23 C.J. p 806 note 34. 

Mara ladorsamaiit by sherifT on 
execution is not conclusive of valid 
levy.—In re Phipps, 163 S.E. 801, 202 
N.C. 642. 

32. Tex.—Holden v. Ryan, Civ.App., 
268 S.W. 1022. 

23 C.J. p 806 note 86. 

BalaMa of proparty 

Statement in sheriff's certificate 
that he had released property levied 
on by instructions from plaintiff's 
attorney was not binding on court, 
In action by trustee in bankruptcy 
of Judgment debtor to recover prop¬ 
erty levied on, since rights of at¬ 
taching creditor are dependent on 
what sheriff has actually done, not 
on return he may have made.—Oil- 
bank V. Benton, 60 P.2d 816, 0 Cal. 
App.2d 617. 

38> Ind.—Kessong v. Pressley, 86 
Ind. 655. 

Tex.—Holden v. Ryan, Civ.App., 268 


S.W. 1022, 1024, citing Corpus Ju¬ 
ris. 

34b Pa.—^Weidensaul v. Reynolds, 49 
Pa. 73. 

35. Ala.—Anderson v. Rhea, 7 Ala. 
104. 

23 C.J. p 807 note 38. 

36. Minn.—Swaney v. Hasara, 206 
N.W. 274, 164 Minn. 416. 

23 C.J. p 807 note 89. 

Xu Xiouisiauai It has been held, 
however, that a return that the 
properly was sold after legal adver¬ 
tisement is not conclusive.—Ilelogny 
V. Smith, 3 La. 418—Bolton v. Byrd, 
App., 164 So. 667. 

37. Tex.—Moore v. Snowball, 82 S. 
W. 330, 36 Tex.Clv.App. 496. 

38. Kan.—^White-Crow v. White- 
Wing, 3 Kan. 276. 

23 C.J. p 807 note 43. 

39. Ala.—Wyatt v. Stewart, 34 Ala. 
716. 

Del.—Mclntlre v. Barkley, 11 Del. 
145. 

40. Ky.—Trigg v. Lewis, 8 Lltt. 129. 
23 C.J. P 807 note 46. 

41. Pa,—Gibson v, Winslow, 38 Pa. 
49. 

48. 111.—Flemming v. Tallerday, 124 
N.E. 613. 289 111, 508—Van Qundy 
v. Hill, 104 N.E. 147, 262 Ill. 162. 
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43. Tex —Citizens State Bank of 
Clarinda. Iowa v. Del-Tex Inv. Co., 
Civ.App., 123 S.W.2d 460, error 
dismissed, judgment correct—Held 
Bros. v. Dawson, Civ.App., 117 S. 
W.2d 481—Holden v. Ryan, Civ. 
App, 268 S.W. 1022. 

23 C.J. p 807 note 49. 

44. Tex.—Heid Bros. v. Dawson. 
Civ.App., 117 S.W.2d 481. 

23 C.J. p 807 notes 50, 61. 

Assiguss 

It has been held, however, that 
whatever may be the consequence 
and effect of a return of satisfaction 
of an execution as between the sher¬ 
iff and plaintiff in execution, the as¬ 
signee of the judgment, If notice of 
the assignment Is given, is neither 
bound nor affected thereby.—^Holden 
V. Ryan. Tex.Clv.App., 268 S.W. 1022. 

45. Minn.—Stewart v. Duncan. 60 
N.W. 227, 47 Minn. 285, 28 Am.S.R. 
367. 

23 C.J. p 807 note 62. 

43. Ohio.—^Home Owners' Loan Cor¬ 
poration v. Wadsworth, 19 N.E.2d 
518. 60 Ohio App. 60. 

47. Ga.—Gray v. Cole, 20 Ga. 203. 

23 C.J. p 807 note 53. 

48. Ohio.—Home Owners' Loan Cor¬ 
poration V. Wadsworth, 19 N.E.2d 
518, 60 Ohio App. 60. 

23 C.J. p 807 note 64. 
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from showing that he had received no deed.^® It 
has been held, however, that after an official return 
has become the foundation of a title acqt^ired un¬ 
der a levy and sale, it is not competent to admit 
parol proof of the officer to contradict his return, 
either to impeach or sustain the validity of a pur¬ 
chaser’s title.®® One not a party to the action is 
not protected by the return,and so whether a 
purchaser paid his bid may be decided on evidence 
aliunde.®® 

c. As Evidence for or against Officer 

At to mattori embraced therein which are within hit 
official duty, an officer’s return will, at a a^neral rule, 
conclude him and hit sureties. 

An officer’s return on an execution will as a gen¬ 
eral rule conclude him and his sureties as to facts 
or matters embraced in his return which are with¬ 
in his official duty.®® If the return shows a levy, 
he cannot attack the validity of such levy.®^ While 
an officer cannot contradict his return he may fully 
explain the facts set forth in the return, where an 
action is brought against him, and he may sustain 
any part of the return by evidence aliunde.®® He 
is not estopped by his return from proving facts 
not contained therein,®® or from showing that the 
goods levied on did not belong to the judgment 
debtor.®^ As against a person who fraudulently 
procured him to make it, a sheriff may deny the 
truth of his return,®* and the officer may show that 


an insufficient return was caused by the act of the 
judgment creditor,®* The rule that the sheriff can¬ 
not contradict his return is subject to an exception 
where the officer brings a suit against a tort-feasor 
who is alleged to have taken the goods levied on 
and wrongfully converted them to his own use.*® 
A return of nulla bona to an execution on a judg¬ 
ment against a surety in a replevin bond is not 
conclusive against the officer as to the insufficiency 
of the surety.®! A sheriff may prove, in an action 
of replevin in which he is defendant, that at the 
time he seized the property replevied he had an 
execution in his hands, notwithstanding the return 
on the fieri facias shows that at the time the seizure 
was made the execution had not in fact come into 
his hands.®® Of course, the return, after the court 
has allowed it to be canceled, is not conclusive 
against the officer in favor of parties who did not 
act on the faith of it.®* 

The return is prima facie evidence in favor of the 
officer making it but is subject to be rebutted and 
overturned by proof aliunde.®^ It is prima facie 
evidence in his favor only as to facts returned 
which are within his official duty.®® In applying 
this rule it is generally held that the officer cannot 
incorporate the statement of an excuse or apology 
for the nonperformance of his duty into his return, 
so as thereby to make the same evidence in his 
own favor,®® but exceptions to this rule have been 
made by some authorities.®"^ An officer’s return, 


49. Ind .—Gregg v. Strange, 8 Ind. 
366. 

M Tenn.—Pratt v. Phillips, 1 

Sneed 643, 60 Am.D. 162. 

51. Cal.—Meherln v. Saunders, 63 P. 
1084, 131 Cal. 681, 64 L.R.A. 272. 

B9L Cal.—Meherln v. Saunders, su¬ 
pra. 

53. N.D.—Smith v. Hanson, 293 N. 
W. 661, 666, 70 N.D. 241, 129 A.L.R. 
1366, citing Corpus Juris. 

23 C.J. p 807 note 69, p 808 note 60. 
ILsvp nudsr subssqusut writ 

Where two writs are delivered to 
the sheriff on different days, and In 
his return he states that he levied 
under the second writ, in an action 
against him he cannot avoid the ef¬ 
fect of his return by showing by 
parol that the levy was made on the 
writ first delivered to him.—McClel¬ 
land v. Slingluff. Pa., 7 Watts & S. 
134, 42 Am.D. 224. 

64. Tex.—Cox v. Patten, Clv.App., 
66 S.W. 64. 

65. N.D.—Smith v. Hanson, 293 N. 
W. 661, 666, 70 N.D. 241, 129 A.L.R. 
1366, quoting Corpus Juris. 

23 C.J. p 808 notes 62, 68. 


66. Mass.—^Hovey v. Lovell, 9 Pick. 

68 . 

23 C.J. p 808 note 64. 

The statute providing that, if writ 
is not executed by officer or is exe¬ 
cuted in part only, the reason must 
be stated by the officer in the return, 
did not render inadmissible, in action 
against sheriff and his surety to re¬ 
cover damages allegedly sustained by 
reason of sheriffs failure to sell cer¬ 
tain personalty levied on under an 
execution, testimony of sheriff as to 
reason for returning execution un¬ 
satisfied, although such reason was 
not mentioned in the return.—Smith 
V. Hanson, 293 N.W. 661, 666, 70 N. 
D. 241, 129 A.L.R. 1366, quoting Cor- 
pus Juris. 

67. Mo.—State v. Sprlngate, 61 Mo. 
App. 619. 

N.D.—Smith v. Hanson, 293 N.W. 
561, 665, 70 N.D. 241. 129 A.L.R. 
1366, quoting Corpus Juris. 

23 C.J. p 808 note 65. 

68. Pa.—Evans v. Matson, 51 Pa. 
366, 88 Am.D. 684. 

69. Tenn.—Cranberry v. Crosby, 7 
Heisk. 679. 

99i Del.—^Hargadine v. Ford, 10 Del. 
880. 


61. Pa.—Myers v. Clark, 3 Watts & 
S. 636. 

68. Tenn.—Mankln v. Fletcher, 7 
Coldw. 162. 

63. N.T.—Barker v. Binninger, 14 N. 
Y. 270. 

64u Ind.—^Waymire v. State, 80 Ind. 
67. 

23 C.J. p 808 note 72. 

66. Ind.—^Hessong v. Pressley, 86 
Ind. 565. 

23 C.J. p 808 note 73. 

An amsndod return entered on the 
execution in virtue of leave granted 
by an order of the court, and per¬ 
fected before any proceedings are 
commenced against the ofBcer, has 
the same effect as evidence of the 
correctness of the facts returned, as 
if it had been entered in due time as 
required by law. and, in a proceeding 
against the officer making it, it is 
prima facie evidence in his favor.— 
Leavitt v. Smith, 14 Ala. 279. 

66 . N.Y.—Browning v. Hanford, 6 
Den. 686, reversing 7 Hill 120. 

23 C.J. p 808 note 74. 

67. Ohio.—Langdon v. Summers, 10 
Ohio St. 77. 

23 C.J. p 808 note 76. 
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being always under his own control, and always 
evidence for him, should be construed most strongly 
against him.*^ 

§ 330. Effect of Return or Defects Therein 
on Title of Purchaser ' 

At a general rule* a failure to make a retum» delay 
In making return, or defecta In the return at made do 
not invalidate the title of a purchater at execution tale. 

The validity of title to property conveyed by an 
officer’s deed at execution sale is not, as a general 
rule, dependent on the officer’s return.®® Indeed, 
the general rule is that the failure of the officer to 
make a return of the writ will not invalidate the 
title of a purchaser at the execution sale,*^® but in 
some jurisdictions the rule is otherwise.*^! It has 
been held that the title of the execution purchaser 


is invalidated by the absence of a return evidencing 
the sale, unless the fact that the execution is lost 
is made to appear, and the loss is supplied in a prop¬ 
er manner.^® 

Likewise, the fact that the officer has not made a 
return to an execution within the proper time docs 
not affect the validity of a sale made under it,*^® 
and, even in jurisdictions where a return is held 
necessary to the validity of a sale, a sale is not 
invalidated by a delay, but the return when made 
relates back to the time named in the writ.74 

As a general rule, the title of a purchaser at an 
execution sale cannot be affected by defects or in¬ 
formalities in the return,76 if there is a sufficient 
description of the property sold whereby it can 
be identified.7® 


Zm. PAYMENT, SATISFACTION, AND DISCHABOE 


§ 331. What Constitutes 

An execution It satisfied by a payment of money or 
by a conversion of the debtor's property Into money. A 
lawful tender of the amount of the writ operates as a 
satisfaction; but a mere contract does not satisfy an 
execiiition until It Is performed. 

An execution is satisfied by a payment of money 
or by a conversion of the debtor’s property into 
money.77 A lawful tender of the amount of the 
writ operates as a satisfaction ;78 but a mere con¬ 


tract does not satisfy an execution until it is per- 
formed.79 An inquisition finding that land levied 
on under execution would be sufficient to pay in 
seven years is not equivalent to a satisfaction of the 
execution.®® 

The fact that an execution debtor does not offer 
certain property as payment of the execution is im¬ 
material where it is taken and accepted by the 


68. Pa,—Smith v. Emerson, 43 Pa. 
456. 

69. Cal.—Sheehan v. All Persons, 
etc., 262 P. 337, 80 Cal.App. 393. 

70l Tex.—Bunn v. Mackin, Clv.App., 
25 S.W.2d 942. error refused— 
Orlgers V. Montgomery, Clv.App., 
22 S.W.2d 688. 

23 C.J. p 791 note 59. 

71. Mass.—Bills v. Lyford, 169 N.E. 

800. 270 Mass. 96. 

23 C.J. p 792 note 60. 

Sals after return day 
It has been held that title of the 
Judsrment debtor Is not divested by 
a sale made after the return day of 
the writ unless the constable return¬ 
ed the writ and retained a copy 
thereof, as required by statute.— 
Jacobshagen v. Maylan, 26 La.Ann. 
735. 

78. Ky.—Spragin v. Russell, 4 Ky.L. 

256, 11 Ky.Op. 717. 

73. La.—Nichols v. Bell & Rachal, 2 
La.App. 16. 

23 C.J. p 794 note 21. 

74L Mass.—Ellis v. Lyford, 169 N.E. 
800, 270 Mass. 96—PIrth v. Has¬ 
kell, 20 N.E. 164, 148 Mass. 601. 

78. Ind.—Willard v. Bringolf, 6 N.E. 

2d 316, 103 Ind.App. 16. 

Mass.—Blake v. Rogers, 97 N.E. 68, 
210 Mass. 688. 


Minn.—Swaney v. Hasara, 205 N.W. 
274. 164 Minn. 416. 

Mont.—Commercial Bank & Trust 
Co. V. .Jordan, 278 P. 832. 836, 85 
Mont. 375, 65 A.L.R. 968, citing 

Corpus Juris. 

Tex —Hodges v. Commonwealth 

Bank & Trust Co., Clv.App., 44 S. 
W.2d 400—Grig^ v. Montgomery, 
Clv.App., 22 S.W.2d 688. 

23 C.J. p 798 note 32. 

Date 

Where the sheriff was authorized 
to make sale on execution issuing 
July 18, 1910, and made sale there¬ 
under, it was not invalid, although 
the return erroneously showed that 
the sale was made on execution issu¬ 
ing Oct. 13, 1910.—Sheehan v. Xll 
Persons, etc., 252 P. 337, 80 Cal.App. 
393. 

Notlos 

(1) The omission of the officer to 
state in his return that notice had 
been served on the execution defend¬ 
ant, as required by statute, cannot 
prejudice the rights of a bona fide 
purchaser or Invalidate his deed as 
evidence.—^Humphry v. Beeson. 1 
Greene, Iowa, 199, 48 Am.D. 370. 

(2) A sale of real estate will not 
be set aside on the ground that the 
return does not show that the notice 
required by law has been given or 
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give any reason why It was not done. 
—Drake v. Hale, 38 Mo. 346. 

76. Ark—Tatum v. Croom, 30 S.W. 
885. 60 Ark. 487. 

23 C.J. p 798 note 33. 

Where all other prooeedlugu Ai*- 
pelled claimed nnoertaiaty, uncer¬ 
tainty in return, regarding which 
tract was struck off for certain sum, 
did not impair validity of execution 
sale.—Hodges v. Commonwealth 
Bank & Trust Co., Tex Civ.App., 44 S. 
W.2d 400. 

77. La.—Baham v. Langfleld, 16 La. 
Ann. 166. 

S.C.—Richardson v. Inglesby, 34 S.C. 
Eq. 59. 

Forthcoming bond as satisfaction of 
execution see supra S 116. 

78. N.Y.—Tiffany v. St. John, 65 N. 
y. 314, 22 Am.R. 612, affirming 6 
Lans. 163, 

Tender on condition that the exe¬ 
cution be transferred to another does 
not operate as a payment and dis¬ 
charge of the execution.—Shurley v. 
Black, 119 S.E. 618, 156 Ga. 683. 

79. N.C.—Williams v. Bradley, 8 N. 
C. 363. 

23 C.J. P 812 note 67. 


00. Pa.—^Lyons v. Otl, 6 Whart. 163. 
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creditor from the officer as such payment and the 
debtor subsequently acquiesces therein.^^ 

§ 332. Payment 

Payment of the Judgment under which an execution 
haa been liaued and levied termlnatee the right of the 
judgment creditor to proceed further under the levy. 

Payment of the judgment under which an ex¬ 
ecution has been issued and levied terminates the 
right of the judgment creditor to proceed further 
under the levy.*2 

The nature and requisites of a payment which 
will operate as satisfaction of an execution are 
treated infra §§ 333, 334. 

§ 333 . By and to Whom Made, and 

Amount 

a. By whom made 

b. To whom made 

c. Amount 

a. By Whom Made 

(1) Codefendant 

(2) Third person 

(3) Officer 

(1) Codefendant 

Unlesi otherwise provided by etetute, satisfaction of 
an execution by one of several codefendants who were 
all principals on the cause of action extinguishes the 


Judgment, rpn^d such codefendant cannpt subsequently Is¬ 
sue executron against the other cfMlefendanta for hie 
benefit. 

Except where it is otherwise provided by stat¬ 
ute,payment by one of several codefendants who 
were all principals on the cause of action, extin¬ 
guishes the judgment debt, and execution cannot be 
subsequently issued against any of the other code¬ 
fendants for the benefit of the one who made the 
payment;®^ nor is it in their power, by any ar¬ 
rangement between them, to keep the judgment on 
foot for the benefit of the party making the pay- 
ment.®6 If, therefore, in such a case, the defend¬ 
ant paying the judgment takes an assignment to 
himself or, unless under special circumstances, 
even to a third person for his own benefit, the as¬ 
signment is void and the judgment satisfied.®* 
However, a transfer of property to the creditor by 
one of the codefendants expressly in satisfaction of 
but a portion of the judgment does not relieve the 
codebtors of liability for the balance.®^ 

(2) Third Person 

Unless authorixed by statute, payment of an exe¬ 
cution by a third person may be refused. 

In the absence of statute, payment of an execu¬ 
tion by a third person may be refused.®® If pay¬ 
ment by such a person is accepted, the judgment is 
or is not extinguished, according to the intention of 


81. Aoooimt 

Or.—Barr v. Rader, 54 P. 210, 38 Or. 
376. 

88. Ill.—^Dausch v. Barker, 266 111. 
App. 161. 

83. Cal.—Tucker v. Nicholson, 84 P, 
2d 1046, 12 Ca1.2d 427. 

23 C.J. p 812 note C4 [b]. 

Xu Georgia 

(1) Where a codefendant In a 
Judgment on an obligation on which 
all are liable as principals pays the 
Judgment, he may, by having such 
payment entered on the execution, 
control and enforce the execution 
against his codefendants to compel 
them to contribute their share of the 
payment.—Register v. Southern 
States Phosphate & Fertilizer Co., 
122 S.E. 323, 167 Oa. 661, answers to 
certified questions conformed to 122 
S.E. 652, 32 Ga.App. 86—28 C.J. p 
812 note 64 [a] (1), (3). 

(2) A transferee of such a code¬ 
fendant may control and enforce the 
execution In like manner.—Register 
V. Southern States Phosphate & Fer¬ 
tiliser Co., supra. 

(3) The failure of the codefendant 
to establish that he Is a surety does 
not defeat his right to enforce the 


execution.—Johnson v. Washington, 
110 S.E. 889, 152 Ga. 635. 

(4) A codefendant cannot enforce 
the execution, however, without com¬ 
plying with the provisions of the 
statute. A member of a partnership 
against whom an execution Issued is 
a codefendant within the meaning of 
this requirement.—Easterling v. Ad¬ 
amson, 110 S.E. 757, 28 Ga.App. 267- 

(6) The transfer of an execution 
to one of the defendants "'for value 
received” without the entry thereon 
of any amount paid by the trans¬ 
feree is a settlement of the execution 
precluding enforcement of the exe¬ 
cution against the other defendants. 
—Easterling v. Adamson, supra—23 
C.J. p 812 note 64 [a] (4). 

(6) If one of several codefendants 
in a Judgment on an obligation on 
which they were liable as principals 
pays off the Judgment with funds of 
all the codefendants, this is a pay¬ 
ment of the Judgment by all, and an 
execution Issued thereon becomes 
functus officio.—Register v. Southern 
States Phosphate & Fertilizer Co., 
supra. 

(7) A statement In the entry that 
the clerk is authorized to cancel the 
execution on bis records as to 
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I defendant who paid the Judgment 
does not constitute a settlement of 
the execution so as to preclude the 
defendant from enforcing the execu¬ 
tion for his benefit against his co¬ 
defendants.—Register v. Southern 
States Phosphate & Fertilizer Co., 
supra. 

(8) An entry of payment signed 
only by the clerk of the court is not 
a Buflicient basis for a subsequent 
levy against codefendants at the in¬ 
stance of a defendant asserted to 
have made the payment.—Wllcher v. 
Williams, 127 S.E. 795, 33 Ga.App. 
797. 

(9) Entry held to comply with 
statutory requirement.—Johnson v. 
Washington, supra—23 C.J. p 812 
note 64 [a] (2). 

84. Ark.—^Walker v. Bradley, 2 Ark. 
678. 

23 C.J. p 812 note 66. 

85. N.Y.—Harbeck v. Vanderbilt, 20 
N.Y. 896. 

8& N.Y.—Harbeck v. Vanderbilt, 
supra. 

87. Ky.—Manning v. Manning, 283 
S.W. 884, 214 Ky. 881. 

88, Mass.—Porter v. Ingraham, 10 
BCass. 88. 
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the party payiniT.®* A person not a party to an 
execution may advance money on it, and by agree¬ 
ment have it assigned to himself, and thus keep it 
in force.®® However, if such person pay an ex¬ 
ecution in whole or in part, without an agreement 
that it is not to operate as a discharge, or without 
taking an assignment, the execution will be pro 
tanto satisfied, and cannot be afterward enforced.®^ 

Persons indebted to judgment debtor. By stat¬ 
ute in a number of states, after the issuance of ex¬ 
ecution against property, any person indebted to the 
judgment debtor may pay to the sheriff the amount 
of his debt, or so much thereof as shall be neces¬ 
sary to satisfy the execution; and the sheriff's re¬ 
ceipt will be a sufficient discharge for the amount 
so paid.®® Such statutes are to be strictly con¬ 
strued.®® The conditions which justify a payment 
by a debtor are that an execution has been issued, 
and not returned ;®* it is not essential to the valid¬ 
ity of such payment that there should have been 
any levy.®® The statutes do not authorize the sher¬ 
iff to apply the proceeds of one execution in his 
hands to the satisfaction of another.®® 

(3) Officer 

A voluntary, unconditional payment of an execution 
by the sheriff or other officer ordinarily operates as a 
satisfaction thereof, and the officer cannot thereafter use 
thp execution for his own reimbursement; but as a gan- 
eral rule the sheriff may have execution for his re¬ 
imbursement where the payment Is compulsory, or he 
takes an assignment, or it is expressly agreed that pay¬ 
ment shall not operate as a discharge. 

A voluntary and unconditional payment of an ex¬ 


ecution by the sheriff or other officer operates as 
a satisfaction thereof, and thereafter the officer is 
not entitled to use the execution for his own reim¬ 
bursement,® ^ except under peculiar circumstances 
and by express leave of court,®® or unless defendant 
in execution waives the benefit of the rule.®® 

The foregoing rule has been applied although the 
payment was compulsory,^ and notwithstanding an 
agreement that the execution shall continue in 
force for the benefit of the sheriff.® As a general 
rule, however, where the payment is a compulsory 
and not a voluntary one,® or where the sheriff takes 
an assignment at the time he makes the payment,^ 
or where it is expressly agreed that the payment 
shall not operate as a discharge,® the sheriff may 
have execution for his reimbursement. In some 
jurisdictions there appears to be no question of the 
right of the sheriff to enforce his execution in any 
case where he is not using his office for the purpose 
of oppression.® 

b. To Whom Made 

In order to constitute satisfaction of an execution, 
payment must be made to the proper party, person, or 
officer. Payment may be made to the execution creditor 
or to the officer holding the writ while the writ is opera¬ 
tive. 

In order to satisfy an execution by payment, the 
payment must be made to the proper party, person, 
or officer.*^ Payment may be made to the execu¬ 
tion creditor,® or to one of several execution credi¬ 
tors.® 

Clerk of court. In the absence of statutory au- 


89. N.T.—Harbeck v. Vanderbilt, 20 
N.Y. .195. 

23 C.J. p 813 note 73. 

90. W.Va.—Beard v. Arbuckle, 19 
W.Va. 135. 

23 C.J. P 813 note 74. 

91. Miss.—Morris v. Lake, 17 Miss. 
621, 48 Am.D. 724. 

98. S.D.—Bostwick v. Benedict, 67 
N.W. 78. 4 S.D. 414. 

23 C.J. p 813 note 78. 

Pnrposo of statutes is to facilitate 
the collection of executions by au¬ 
thorizing sheriffs to receive from 
debtors to defendant in an execution 
in his hands the debts due to him.— 
Smith v. McMillan, 84 N.C. 693. 

Xu Mow York 

(1) This was the rule under the 
old code of procedure.—^Mallory v. 
Norton, 21 Barb, 424. 

(2) Decisions construing a later 
provision which is in somewhat dif¬ 
ferent form see 23 C.J. p 813-note 79 
[a]. 

93. N.C.—Howey v. Miller, 67 N.C. 
469. 

28 C.J. p 818 note 81. 


94. Cal.—Butler v. San Francisco 

Gas & Electric Co., 141 P. 818, 168 
Cal. 32—Skelly v. Winchester 

School Dist., 37 P. 643, 103 Cal. 
662. 

95. Cal.—Butler v. San Francisco 
Gas & Electric Co., 141 P. 818, 168 
Cal. 32, 

96. NC.—Smith v. McMillan, 84 N. 
C. 593. 

Ohio.—Burke v. Renner, 1 Ohio S. & 
C.P. 93, 2 Ohio N.P. 806. 

97. N.Y.—Carpenter v. S til well, 11 
N.Y. 61. 

23 C.J. p 813 note 86. 

98. N.Y.—Albany City Nat. Bank v. 
Kearney, 9 Hun 636. 

23 C.J. p 813 note 87. 

99. Ala.—Mooney v. Parker, 18 Ala. 
708. 

23 C.J. .p 813 note 88. 

1. N.Y.—Carpenter v. Stilwell, 11 N. 

Y. 61, 66, reversing 12 Barb. 128. 
23 C.J. p 813 note 89. 

a. N.Y.—Sherman v. Boyce, 16 

Johns. 443. 


3. Tenn.—Lintz v. Thompson, 1 
Head 466, 73 Am.D. 182. 

23 C.J. p 814 nolo 93. 

4. Va.—Clevingor v. Miller, 27 
Gratt. 740, 68 Va. 740. 

23 C.J. p 814 note 91. 

5. Miss.—Morris v. Lake, 17 Miss. 
621, 48 Am D. 724. 

23 C.J. p 814 note 92. 

6. Vt.—State Treasurer v. Holmes, 4 
Vt 110. 

23 C.J. p 814 note 94. 

7- Ala.—Henderson v. Planters* & 
Merchants’ Bank of Ozark, 59 So. 
493, 178 Ala. 420. 

8 . Ky.—Davis v. Gott. 113 S.W. 826, 
130 Ky. 486—Caldwell v. Dean, 
LittSel-Cas. 239. 

23 C.J. p 814 note 97. 

Payment to attorney for execution 
creditor see Attorney and Client f 
97. 

9. Pa.—Lazarus v. Follmer, 4 Watta 
& S. 9. 

Tenn.—Erwin v. Rutherford* 1 Yerg. 
169. 
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thority,!® payment cannot be made to a clerk of the 
court from which the execution issued.ii 

Officer holding writ. Payment may be made to 
the officer holding the writ, and such payment is 
good although • the execution was irregularly is¬ 
sued,or notwithstanding the creditor never re¬ 
ceived the money.14 A sheriff, as sheriff, has no 
authority, however, to receive money without an 
operative execution in his hands,and hence a 
payment to him as sheriff, prior to his having the 
execution in his hands, does not satisfy the debt.^® 
A sheriff has no authority to receive money on an 
execution which has not been levied, after the re¬ 
turn day thereof and the creditor will not be 

prevented from enforcing his judgment, unless he 
is proved to have received the money.^* The 
creditor may affirm the act, however, and by prop¬ 
er action compel the officer, as an individual, to pay 
over the money, 

If the execution has been levied, payment may 
properly be made to the sheriff after the return 
day;®® and the sheriff not only has authority then 
to receive money when tendered in payment of the 
debt, but it is his duty to receive it, instead of satis¬ 
fying the debt out of defendant’s property.®^ 

After the expiration of his term as sheriff, a per¬ 
son has no authority to receive payment of money 
on an execution, and payments made to him do not 
discharge the judgment unless actually paid over 
by him to plaintiff.®® 

c. Amount 

A payment of the amount of the writ aatlafles It and 
a payment of a portion Is a satisfaction pro tanto. An 
amount which the creditor could, but did not, Include In 
the execution will be considered satisfied when the money 
has been made on the execution. 

A payment of the amount of the writ satisfies 


it.®® A payment of a portion of the debt is a sat¬ 
isfaction pro tanto which plaintiff must credit.®® 

Interest and charges. Inasmuch as the payment 
of a portion of the debt is a satisfaction pro tanto, 
interest cannot afterward be collected on the 
amount thus recovered, for a delay which was not 
caused by defendant.®® Where a bond is given 
for the purchase money, payable on condition, ‘in¬ 
terest is recoverable only from the time of the ful¬ 
fillment of the condition.®® The debtor need not 
pay the charges for publishing an inaccurate no¬ 
tice of sale.®7 

Amounts omitted from execution. The law con¬ 
templates but one final execution; to prevent a 
defendant from being harassed by successive execu¬ 
tions, where the money has been made upon an ex¬ 
ecution, the law will consider the execution satis¬ 
fied with respect to amounts which the creditor 
could, but did not, include,®® such as costs®® or in¬ 
terest on the judgment.®® Where the sheriff is 
paid the amount of the judgment under an agree¬ 
ment with the debtor to return the execution as sat¬ 
isfied on receipt of such amount, he cannot refuse 
to make such a return on the ground that he inad¬ 
vertently failed to include his fees.®^ 

§ 334 , - Medium 

a. In general 

b. Kind of money 

c. Property 

a. In General 

A sheriff may not, without the sanction of the cred¬ 
itor, accept anything but money as satisfaction of an 
execution. 

A sheriff is not permitted, without the sanction 
of the creditor, to accept anything but money as 
satisfaction of an execution in his hands.®® The 


IOl Ala.—Murray v. Charles, 6 Ala. 
678. 

11. Ga.—Georaiatown Bank v. Ault, 
31 Ga. 359. 

la N.T.—Sorge v. Honlsrsbaum, 246 
N.Y.S. 34. 137 Misc. 824. 

23 O.J. p 814 note 99. 
la Conn.—Worthington v. Hosmer, 
1 Root 192. 

14. Ala.—Henderson v. Planters' & 
Merchants* Bank of Osark, 69 So. 
493. 178 Ala. 420. 

23 C.J. p 814 note 6. 

16. N.T.—Corlles v. Waddell, 1 
Barb. 366. 

23 C.J. p 814 note 6. 

16. Ga.—Irwin v. McKee, 25 6a. 646. 
23 C.J. p 814 note 7. 

17. Miss.—Edwards v. Ingraham, 81 
Miss. 272. 

C.J. P 816 note 8. 


1& L.a.—Rothschild v. Ramsay, 2 
La. 277. 

Miss.—Edwards v. Ingraham, 31 
Miss. 272. 

19 . Ky.—Stephens v. Boswell, 2 J. 
J.Marsh. 29. 

90 . Va.—Grandstaff v. Ridgely, 30 
Gratt. 1, 71 Va. 1. 

23 C.J. p 816 note 11. 

91. Ill.—Phillips V. Dana, 4 Ill. 561, 
668 . 

99 . Ala.—Henderson v. Planters* & 
Merchants' Bank of Osark, 69 Bo. 
493, 178 Ala. 420. 

23 C.J. p 815 note 13. 

93 . Ga.—Hoard v. Jordan, 99 S.E. 
144, 23 Ga.App. 656. 

23 C.J. p 812 note 54. 

94 . 111.—Sandburg y. Papineau, 81 
Ill. 446. 

23 C.J. p 812 note 68. 
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95. N.T.—Gray v. Griswold, 7 How. 
Pr. 44. 

96. Pa.—Beetim v, Buchanan, 4 
Watts 69. 

97 . N.Y.—Taylor v. Bell, 106 N.Y.S. 
278. 121 App.Div. 437. 

98 . N.Y.—^People v. Onondaga Ct.C. 
PL, 3 Wend. 831. 

99 . Ala.—Slater v. Alston, 16 So. 
944. 103 Ala. 605, 49 Am.S.R. 55. 

Pa.—Bradley v. Clearfield & M. R. 
Co., 8 Pa.Di8t. 493. 

30. N.Y.—Todd v. Botchford, 86 N. 
Y. 617, 1 N.Y.Civ.Proc. 402, affirm¬ 
ing 24 Hun 496. 

31. N.Y.—Sorge v. Honigsbaum, 246 
N.Y.S. 84, 187 Misc. 824. 

39. Ill.—Hood v. Moore, 9 Ill. 99. 

28 C.J. p 816 note 15. 
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exigpency of his writ requires him to make the mon¬ 
ey, and he can receive only money in satisfaction.^^ 

b. Kind of Money 

An officer may not receive anything but lawful 
money of the United Statea in satiafaction of an exe¬ 
cution, except with plaintiff’a conaent, expreaa or im¬ 
plied. 

Payment of an execution must be in lawful mon¬ 
ey of the United States, and the sheriff or other 
officer may not receive anything^ else in satisfaction 
of an execution except with the consent of plain- 
tiff.s^ This consent may be implied, however, as 
well as express,36 and may be inferred from long 
acquiescence.®® 

Lawful money of the United States was at one 
time considered to be gold and silver only;37 but 
this is no longer the case, since the decision of the 
legal tender cases.®® A judgment creditor has, un¬ 
less restrained by statute, a right, however, to re¬ 
quire payment in specie;®® but this, like all other 
legal rights, must be exercised in good faith, and 
not with a view of sacrificing his debtor's property, 
and obtaining an unconscionable advantage.^® Pay¬ 
ment in bank bills which are not legal tender^^ or 
in Confederate currency^® without the consent of 
plaintiff is unauthorized, particularly if the bank 
bill or currency is depreciated.^® However, it has 
been held in some cases that, where a certain kind 
of money is current in the community and passes as 
currency, it may be accepted as payment,^^ unless 
the creditor has instructed to the contrary,^® and 
this rule has been applied to Confederate cur¬ 
rency.^® If the sheriff or marshal receive bank 
notes or other nonlegal tender currency, and plain¬ 


tiff sanctions the transaction either expressly 'or 
impliedly, the execution is discharged.®^ 

c. Property 

An officer hat no authority to receive apeclflc prop¬ 
erty in satiafaction of an execution except with the cred¬ 
itor's content. Chotet in action are not an exception to 
the rule. 

An officer has no authority to receive specific 
property in satisfaction of an execution directed 
to him,®® unless the execution creditor consents, in 
which case the debtor is entitled to a credit pro 
tanto.®® 

Choses in action such as mortgages, promissory 
notes, etc., are not an exception to the rule that 
money alone can be received by the sheriff in sat¬ 
isfaction of the writ.®® The acceptance of a note 
is not a satisfaction, although the maker of the note 
pays it to a third person to whom it has been trans¬ 
ferred.®! However, a chose in action may be taken 
in payment of an execution with the consent of 
plaintiff,®® although where it is accepted by the 
creditor as conditional payment there is no satis¬ 
faction if the condition fails.®® Thus, where notes 
arc taken, payment of the notes may be expressly 
made a condition precedent to the discharge of the 
execution.®® 

Whether a chose in action has been received in 
satisfaction of the execution is a question of fact.®® 

§ 335. Set-Off of Executions 

Where the right it not conferred by itatute the au- 
thoritiee disagree at to whether an officer may set off 
executions in hit hands. 

In the absence of statute it has been held that 


33. Ill.—Thorpe v. Wheeler, 23 Ill. 
496, 497. 

34. U.S.—McFarland v. Gwln, Mist., 
3 How. 717, 7 L.Ed. 799. 

23 C.J. p 815 note 18. 

3B. Miss.—Prewett v. Standifer, IS 
Miss. 493. 

36. Miss.—Prewett v. Standlfer, su¬ 
pra. 

37. U.S.—McFarland v. Gwin, Miss., 
3 How. 717, 7 L.Bd. 799. 

23 C.J. p 815 note 21. 

3& U.S.—Knox V. Lee, Tex., 12 
Wall. 457, 20 L.Ed. 287. 

Cal.—People v. Mayhew, 26 Cal. 665. 
23 C.J. p 815 note 22. 

39. U.S.—Gwinn v. Buchanan, Ha- 
xan & Co., Miss., 4 How. 1, 11 L. 
Ed. 849. 

23 C.J. p 815 note 23. 

40. 8.C.—Farr v. Sims, 9 S.C.Eq. 
122, 24 Am.D. 396. 

28 G.J. p 815 note 24. 


41. U.S.—McFarland v. Gwin, Miss., 
3 How. 717, 11 L.Ed. 799. 

N.H.—Moody v.. Mahurin, 4 N.H. 296. 
23 C.J. p 815 note 26. 

48. Tex.—Morrill V. Fitzgerald, 36 
Tex. 276. 

23 C.J. p 815 note 26. 

43. Ill.—Trumbull v. Nicholson, 27 
Ill. 149. 

23 C.J. p 815 note 27. 

44. Tenn.—Haynes v. Bridge, 1 
Coldw. 32. 

23 C.J. p 816 note 28. 

45. N.C.—McKay v. Smitherman, 64 
N.C. 47. 

23 C.J. p 815 note 29. 

46. N.C.—Utley v, Toung, 68 N.C. 
387. 

23 C.J. p 816 note 30. 

47. Miss.—Bright v. Ross, 19 Miss. 
289. 

23 C.J. p 816 note 31. 

48. Ill.—Thorpe v. Wheeler, 23 Ill. 
544. 

23 C.J. p 816 note 32. 
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49. Ky.—Banta v. Snapp, 2 Duv. 98. 
23 C.J. p 816 note 33. 

60. Mass.—Langdon v. Potter, 13 
Mass. 319. 

23 C.J. p 816 note 34. 

Presumption of settlement 

The giving of a promissory note 
does not of itself raise any presump¬ 
tion of settlement of the account be¬ 
tween the parties.—White v. Jones, 
38 Ill. 159. 

51. N.Y.—Orange County Bank v. 
Wakeman, 1 Cow. 46. 

58. Ky.—Ettlinger v. Tansey, 17 B. 
Mon. 364. 

23 C.J. p 816 note 36. 

53. Ill.—Jones v. Smith, 17 Ill. 268. 
23 C.J. p 816 note 37. 

54. Mass.—Richardson v. Boston 
Chemical Laboratory, 9 Mete. 42— 
Hart V. Waterhouse, 1 Mass. 483. 


65. 111.—^White V. Jones, 38 Ill, 169. 
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an officer cannot set off executions in his hands 
but there is authority to the contrary.®"^ 

Statutory provisions. By statute' in a number 
of jurisdictions, an officer who has in his posses¬ 
sion two executions of different parties for mutual 
claims may set them off one against the other.^^ 
This is an equitable right which the law protects 
and will enforce.®^^ 

In order that such a set off may be made, the 
parties to the judgments on which the writs are 
issued must be the same,^^ and the judgments must 
in fact belong to, and be the property of, the re¬ 
spective parties thereto.®^ A general execution is¬ 
sued on a personal judgment and a special execu¬ 
tion against property cannot be set off against each 
other,®2 It is immaterial, however, what may be 
the nature of the causes of action on which the 
judgments have been rendered, as where one is in 
tort and the other is in contract.®® It has been held 
that neither the sheriff, the coroner, nor the con¬ 
stable can set off executions unless they are in his 
possession as an officer authorized and obliged to 
obey them and unless the writs are directed to 
him.®^ 

If necessary for the protection of the officer 
against the consequences of making a set-off, rea¬ 
sonable security may be required.®® 

§ 336. Levy as Satisfaction 

a. Personal property 

b. Real property 

c. In favor of third persons 


a. Personal Property 

(1) In general 

(2) Conclusiveness of presumption of 

satisfaction 

(1) In General 

A levy on tufflclent personal property to satisfy the 
debt Is, until disposition of the levy Is accounted fCr, 
a prtma fads satisfaction of the debt, and operates, as 
long as the property remains in legal custody, as a 
suspension of further remedies on the part of the cred¬ 
itor to obtain satisfaction. 

Although in a number of cases it has been said 
that a levy upon sufficient personal property is a 
satisfaction of the execution,®® this doctrine has 
long since been exploded.®^ The settled rule is that 
a levy on sufficient personal property is, until the 
disposition of the levy is accounted for, a prima 
facie satisfaction of the debt,®* and operates, as 
long as the property remains in legal custody, as a 
suspension of further remedies on the part of the 
creditor to obtain satisfaction.®* A levy and sale 
under a subsequent execution on the same judgment 
and against the same defendant, while the former 
levy remains, are void and no title passes.^® 

Where an execution is levied on land and per¬ 
sonal property at the same time, however, and the 
land alone is sold, the execution is not pnma facie 
satisfied by the levy on personal property, and the 
purchaser of the land gets a good title.^i The rule 
that the writ is satisfied by a levy applies only as 
to the debtor whose property is levied on and not 
as to codebtorsJ® 

Value of property. To give rise to the presump¬ 
tion of satisfaction, the levy must have been made 


Be. Ala.—Brazeal v. Smith, 6 Ala. 
206. 

23 C.J. P 816 note 47. 

Application of: 

Money collected to satisfaction of 
writs against execution creditor 
see supra S 55. 

Proceeds of sale to execution 
against execution creditor see 
supra i 248. 

JLitsr paysnaiLt 

If the debtor voluntarily pays a 
judgment on which execution issued, 
he cannot subsequently set off an 
execution against his creditor.—Mor¬ 
ris V. Scott, 127 S.E. 823, 33 Ga.App, 
787. 

57. Vt.—Culver v. Pearl, 1 Tyler 12. 
28 C.J. p 816 note 48. 

58. Ill.—Silverman v. City Engi¬ 
neering Const. Co., 170 N.E. 260, 
838 111. 164, affirming 262 IlLApp. 
276. 


Mich.—Cross v. Hickey, 236 N.W. 

800. 264 Mich. 330. 

23 C.J. p 817 note 49. 

69. Me.—Leathers v. Carr, 24 Me. 
361. 

eo. Mich.—Carpenter v. Hood, 188 
N.W. 241, 172 Mich. 638. 

23 C.J. p 817 note 62. 

61. Mo.—^Primm v. Ransom, 10 Mo. 
444. 

23 C.J. p 817 note 68. 

68. Mo.—^Haseltine v. Thrasher, 66 
Mo.App. 334. 

63. N.H.->Shapley v. Bellows, 4 N. 
H. 347, 360. 

28 C.J. p 817 note 66. 

64. Mass.—Ooodenow v. Buttrick, 7 
Mass. 140. 

66. Me.—^Leathers v. Carr, 24 Me. 
361. 

28 C.J. p 817 note 61. 

68. Mass.—^Ladd v. Blunt, 4 Mass. 
402. 

28 C.J. p 817 note 69. 
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87. N.T.—Peck v. Tiffany, 2 N.T. 
451. 

28 C.J. p 817 note 60. 

68. Miss.—Brown v. Kidd, 84 Miss. 
291. 

23 C.J. p 817 note 61. 

Prima fade satisfaction, under stat¬ 
ute 

Ga.—Rawson v. Davis, 36 Ga. 611— 
Strobel v. Gormley, 178 S.E. 192, 
60 Ga.App. 368—Hope v. Under¬ 
wood. 139 S.E. 110, 37 Ga.App. 139. 

69. Ark.—Ford v. Bigger, 97 S.W. 
66, 80 Ark. 300. 

23 C.J. p 818 note 62. 

79. Miss.—Bingaman v. Hyatt, Sm. 

& M.Ch. 487. 

28 C.J. p 818 note 68. 

71. Ga.—^Dowdell v. Neal, 10 Ga. 
148. 

78. Ark.—Walker v. Bradley, 2 
Ark. 678, 696. 

Ky.—McGinnis v. Lillard, 4 Bibb 490. 
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on property of sufficient value to satisfy the debtJ^ 
Some courts have held that this must be shown af¬ 
firmatively before satisfaction will be presumed 
others, however, have held that when it appears 
that a levy has been made, and there is no showing 
as to the value of the property, the presumption is 
that it was of sufficient value to satisfy the execu¬ 
tion.^® 

(2) Conclusiveness of Presumption of Satis¬ 
faction 

The prime facie latlifactlon reeulting from a levy 
becomes absolute if the property Is wasted, destroyed, 
or otherwise lost through misconduct or negligence of 
the plaintiff or the officer. The presumption of satis¬ 
faction is rebutted whenever it is shown that the plain¬ 
tiff has been prevented by act of the defendant or op¬ 
eration of law from reaping the fruits of his levy. 

The prima facie satisfaction resulting from a 
levy becomes absolute if the prpperty is wasted, 
destroyed, or otherwise lost through the miscon¬ 
duct or negligence of plaintiff or the officer,'^® and 
plaintiff must seek his remedy against the sher- 
ifY77 There is no satisfaction, however, if the 
property is destroyed or lost without any fault on 
their part, but the loss in such a case falls on de¬ 
fendant.^® The presumption also becomes conclu¬ 
sive if, after a great lapse of time, a disposition of 
the levy is unaccounted for.*^® 

Rebuttal of presumption. The presumption of 
satisfaction by levy may be rebutted.®® 

The presumption is rebutted whenever it is shown 
that plaintiff has been prevented, cither by the act 


of defendant or the operation of law, from reaping 
the fruits of his levy.®i Thus it is rebutted where 
defendant is left in possession of the property and 
permitted to use it as his own, and no further steps 
are taken under the writ,®^ or where the property 
has been restored to defendant,®® on the execution 
of a delivery bond,®^ or to the possession of a 
claimant, on the execution of a bond for the trial 
of the right of property,®® or has been disposed of 
to the satisfaction of defendant otherwise than in 
payment of the execution.®® Likewise the pre¬ 
sumption is rebutted where the property has been 
fraudulently withdrawn by defendant from the pos¬ 
session of the officer;®^ and it is rebutted where 
the levy has been removed or nullified by process 
of law.®® 

The presumption is rebutted by showing that the 
property levied on was exempt,®® or not subject to 
execution,®® or exhausted by satisfying prior claims 
or executions;®^ or that the property did not sell 
for enough to satisfy the execution ;®2 or that prop¬ 
erty formerly levied on is the identical property 
levied on and sold in the present proceeding.®® 
Proof of inability to sell for want of bidders rebuts 
any presumption of satisfaction,®^ as does inability 
to sell for want of time to advertise.®® 

Where there are several executions in the sher¬ 
iff's hands, a levy of one of them on sufficient 
personal property to satisfy all does not create a 
presumption of satisfaction of those executions not 
levied.®® 


7a III.—Montgomery v. Wayne, 14 
111 378. 

23 C.T. p 818 note 67. 

74. N.Y.—Taylor v. Ranney, 4 Hill 
619. 

Tenn.—Fuller v. Watkins, 11 Heisk. 
489. 

75. Ark.—Anderson v. Fowler, 8 
Ark. 388. 

W.Va.—North Western Bank v. 
Hays, 16 S.E. 561, 37 W.Va. 475. 

76. HI.—Harris v. Evans, 81 111. 419. 
23 C.J. p 818 note 70. 

77. Ala.—Henderson v. Planters' & 
Merchants' Bank of Ozark, 59 So. 
493. 178 Ala. 420. 

N.Y.—Peck V. Tiffany, 2 N.Y. 451. 

78. U.S.—Starr v. Moore. C.C.Ind., 
22 F.Cas.No. 13,315, 3 McLean 354. 

23 C.J. p 818 note 72. 

79. Va.—Paine v. Tutwller, 27 
Gratt. 440, 68 Va. 440. 

28 C.J. p 818 note 73. 

Qa.—Rawson v. Davis, 36 Oa. 
611—Strobel v. Gormley, 178 S.E. 
192, 60 Ga.App. 358—Hope v. Un¬ 
derwood, 139 S.E. 110, 37 Ga.App. 
139. 

23 C.J. p 819 note 74. 

83C.J.S.-41 


81. Wash.—^Adams v. National Bank 
of Commerce, 70 P. 106, 30 Wash, 
20 . 

23 C J. p 819 note 75. 

82. Miss.—Wade v. Watt. 41 Miss. 
248. 

23 C.J. p 83 9 note 76. 

83. Minn.—Willis v. Jelineck, 6 N. 
W. 373. 27 Minn. 18. 

23 CJ. p 819 note 77. 

Dismissal and rstnm of property 
A showing that the levy was dis¬ 
missed at the instance of the plain¬ 
tiff in the execution, that the prop¬ 
erty was returned to the debtor, and 
that the execution had not been paid 
sufficiently accounts for the levy to 
rebut a presumption of satisfaction. 
—Hope V. Underwood, 139 S.E. 110, 
37 Ga.App. 139. 

84. 111.—Martin v. Charter, 27 111. 
294. 

23 C.J. p 819 note 78. 

85. Ala.—Rapier v. Gulf City Paper 
Co., 69 Ala. 476. 

Miss.—Walker v. McDowell, 12 Miss. 
118, 43 Am.D. 476. 

88. Tex.—Cornelius v. Burfond. 28 
Tex. 202, 91 Am.D. 309. 
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87. N.Y.—Mickles v. Haskln, 11 
Wend. 125. 

88. Cal.—Mulford v. Estudillo, 33 
Cal. 131. 

23 C.J. p 819 note 81. 

89. N.Y.—Piper v. El wood. 4 Den. 
165. 

90. Mo.—Groschke v. Bardenheimer, 
15 Mo.App. 353. 

23 C.J. p 820 note 83. 

9L Mo.—Young v. Schofleld, 34 S.W. 

497, 132 Mo. 650. 

23 C.J. p 820 note 84. 

98. Ga.—Jenkins v. Swicord, 104 S. 

E. 18, 25 Ga.App. 640. 

23 C.J. p 820 note 85. 

93. S.C.—Lawrence v. Wofford, 17 
S.C. 586. 

94. U.S.—Morton v. Smith, C.C.Neb., 
17 F.Cas.No.9,867. 2 Dill. 316. 

Pa.—Peddler v. Hollinshead, 9 Serg. 
& R. 277. 

95. U.S.—Beebe v. U. S., Ala., 16 S. 
Ct. 532. 161 U.S. 104, 40 L.Ed. 636. 

98. Miss.—Banks v. Evans, 18 Miss. 
35, 48 Am.D. 734. 
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b. Beal Propertjr 

In tome Jurltdlellont the levy of an exeeutfen on land 
of tufflcient value to aatlafy the execution raitet a pre- 
aumptlon of aatltfaetlon, but at a general rule tuch a 
levy does not operate even prima facie at a aatlafactlon. 

In some jurisdictions it has been held that the 
levy of an execution on land of sufficient value to 
satisfy the execution raises a presumption of satis¬ 
faction, as in the case of a levy on personal prop¬ 
erty,®*^ but is not an absolute satisfaction,®® As a 
general rule, however, a levy on land does not op¬ 
erate even prima facie as a satisfaction;®® there 
can be no satisfaction of an execution levied on real 
estate until the purchaser gets a good title at the 
sale.^ 

Elegit, extent, and liberari facias. Except as’ 
otherwise provided by statute,® where there is a 
levy by extent® or liberari facias,^ a delivery of 
seizin, and a return of the writ, the execution is 
satisfied, A return of “lands delivered” on an elc- 
git, is a legal satisfaction.® 

c. In Favor of Third Persona 

A levy of an execution operatee ae a satisfaction In 
favor of third persons whenever It operates as a satis¬ 
faction in favor of defendant, and in some circumstances 
may operate as a satisfaction In favor of third persons, 
such as Junior lienholders or subsequent bona fide pur¬ 
chasers, although not amounting to a satisfaction in favor 
of defendant. 

The levy of an execution on sufficient property to 
satisfy the same operates as a satisfaction in favor 
of third persons who may be interested in having 
the execution satisfied, whenever it operates as a 
satisfaction in favor of defendant;® and even when 
the circumstances are such that there is no satisfac¬ 
tion in favor of defendant there may be a satis¬ 
faction in favor of third persons.*^ 


Junior lienholders and purchasers. A levy not 
amounting to a satisfaction of the execution in fa¬ 
vor of defendant may, nevertheless, operate as a 
satisfaction in favor of third persons holding liens, 
by subsequently issued execution or otherwise, jun¬ 
ior to the lien of the execution plaintiff, or of sub¬ 
sequent bona fide purchasers.® The rights of jun¬ 
ior lienholders and subsequent purchasers cannot be 
prejudiced by a release or surrender of the prop¬ 
erty levied on without their consent,® or by unrea¬ 
sonable delay in proceeding to a sale under the ex- 
ecution.i® 

§ 337. Execution Sale 

An execution it eetlefled to the extent of the pro¬ 
ceeds of the sale, even where the sheriff makes no return 
or a false return or misapplies tife money. An execution 
sale does not operate a« p Mtlafaetion if by reason of 
substantial defects lit the proceedings no title passes to 
the purchaser. 

When property is levied on and sold under an ex¬ 
ecution; it is a satisfaction of the execution to the 
extent of the proceeds of the sale.^^ If a sum is 
realized equal to the amount due, the execution is 
thenceforth functus officio,^® and a subsequent sale 
of other property under another execution is void.^® 
It is immaterial that the purchaser is the judgment 
creditor.i^ If the officer chooses to give credit to 
the purchaser, it is still a satisfaction of the exe¬ 
cution to the amount of the sale, especially when 
done with the concurrence of the execution plain- 
tiff.l® 

On the other hand, if not enough is realized on 
the sale to pay the debt, the execution is not sat¬ 
isfied as to the balance.^® 

Irregular or defective proceedings. An execu¬ 
tion sale is a satisfaction of the execution to the 


97. Ind.—^Neff v. Haxaman. 78 Ind. 
57. 

23 C.J. p 820 note 91. 

9a Ark.—-Black v. Kettles, 26 Ark. 
606—Trapnall v. Richardson, "13 
Ark. 643, 58 Am.D. 338. 

99. U.S.—U. S. V. Dashlel, Tex., 3 
Wall. 688, 18 L.Ed. 268. 

23 C.J. P 820 note 93. 

Bsmoil for mlo is that the sheriff 
gets no qualified property in lands 
levied on, as is the case in a levy on 
personalty, but the debtor still holds 
title and possession.—Shepard v. 
Rowe, 14 Wend., N.Y., 260—23 C.J. 
p 820 note 94. 

1. R.I.—East Greenwich Sav. Inst. 

V. Allen. 47 A. 885, 22 R.I. 337. 

23 G.J. P 820 note 95. 

a Conn*—Cowles v. Bacon, 21 Conn. 

461, 66 >Ari.D. 371. 

23 C.J. p 820 note 96. 


a Mass.—^Wareham Sav. Bank v. 
Vaughan, 133 Mass. 634—Ladd v. 
Blunt, 4 Mass. 402. 

4. Pa.—Barnet v. Washebaugh, 16 
8erg. & R. 410. 

5b Del.—Hinesly v. Hunn, 5 Del. 
236. 

23 C.J. p 821 note 97 [c]. 

6 . Ga.—Newsom v. McLendon, 6 Ga. 
302. 

Miss.—Brown v. Kidd, 84 Miss. 291. 

7. Ga.—Newsom v. McLendon, 6 Ga. 
392. 

5. D.—Tolerton & Stetson Co. v. Pe¬ 
trie, 82 N.W. 199, 12 S.D. 695. 

a Ga.—Chisolm v. Chittenden, 46 
Ga. 213—Newsom v. McLendon, 6 
Ga. 392. 

9. N.J.—Johnson v. Tuttle, 9 N.J. 
Eq. 866. 

28 C.J. p 821 note 10. 
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10. N.T.—Hayden v. State Prison, 1 
Sandf.Ch. 195. 

11. Nev.—Tonopah Banking Corp. v. 
McKane Min. Co.. 103 P. 230, 81 
Nev. 295. 

23 C.J. p 821 note 12. 

la Ga.—Jinks v. American Mortg. 
Co., 28 S.E. 609, 102 Ga. 694. 

la Nev.—Tonopah Banking Corp. v. 
McKane Min. Co., 108 P. 230. 31 
Nev. 296—Tonopah Banking Corp. 
V. Red Rock Cons. Min. Co., 108 P. 
232, 31 Nev. 301. 

14. Nev.—Tonopah Banking Corp. v. 

McKane Min. Co., supra. 

23 C.J. p 821 note 17* 

la Ill.—McCluskey v. McNeely, 8 

Ill. 678. 

la Ill.-<;handler v. Higgins, 109 
Ill. 602. 
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extent of the proceeds whether or not the sheriff 
makes return to the execution,or even though he 
makes a false return,or misapplies the money.^® 

A sale does not operate as a satisfaction of the 
execution, however, where, by reason of any sub¬ 
stantial defects in the execution or proceedings 
thereon, no title passes to the purchaser.^O Thus a 
sale does not operate as a satisfaction where there 
has been no conveyance of binding contract to con¬ 
vey, and the bidder has not paid his bid.^i Like¬ 
wise, if the purchaser does not make good his bid, 
and the resale is not made in time to fix liability 
on the bidder at the prior sale, the writ has been 
held not satisfied to the extent of the first bid.22 
However, where the amount bid is not paid, and the 
sale is not set aside, but a deed is executed to the 
purchaser, it has been held that the writ must be 
considered satisfied to the extent of the sum bid.^® 

Misconduct on the part of the creditor in stifling 
competition at the sale has been held not to render 
the sale a satisfaction.^^ 

§ 338. Arrest of Debtor under Execution 
against the Person 

A taking of the debtor’s body In execution prime 
facie discharges the debt and completely suspends fur¬ 
ther action to satisfy the Judgment during the debtor’s 
imprisonment. Unless otherwise provided by statute, a 
debtor’s discharge from imprisonment with the consent 
or by order of plaintiff constitutes a satisfaction of the 
Judgment debt and execution. 

A taking of the body of the debtor in execution 
operates as a prima facie discharge of the debt and 
as a complete suspension of further action on the 
part of the judgment creditor against the impris- 

17. Ind.—State v. 

432. 

18. Ind.—State v. Salyers, supra. 

19. Miss.—Reynolds v. Ingersoll. 10 
Miss. 249, 49 Am.D. 57—Planters’ 

Bank v. Spencer, 11 Miss. 305. 

80. Tex.—Townsend v. Smith, 20 
Tex. 466. 70 Am.D. 400. 

23 C.J. p 822 note 19. 

However, it has been held that the 
fact that defendant was not the own¬ 
er of the property sold, and that the 
real owner has recovered from the 
officer and the execution creditor the 
proceeds of the sale. Is Immaterial. 

—Jones V. Burr, 36 S.C.L. 147, 53 Am. 

D. 699—Perry v. Williams, 23 S.C.1>. 

44. 

81. Ind.—Chapman v. Harwood, 8 
Blackf. 82. 44 Am.D. 736. 

23 C.J. p 822 note 21. 

Whsrs title not In dshtor 

A fortiori, where the execution 
debtor did not have title and the bid¬ 
der for this reason refuses to pay 
his bid, the execution is not satls- 


oned debtor to satisfy his judgment during the im¬ 
prisonment of the debtor.26 If there are several 
defendants, however, a capias against one does not 
bar plaintiff from taking out execution against the 
others liable on the same judgpnent.^® 

Release or escape of debtor. Unless it is oth¬ 
erwise provided by statute,27 a discharge of a debt¬ 
or from imprisonment with the consent or by order 
of plaintiff constitutes a satisfaction of the judg¬ 
ment debt, and of the execution therefor ;2® and 
this rule applies notwithstanding any agreement to 
the contrary by the parties.22 Where there is only 
a conditional liberation, however, under a promise 
to return if the terms are not complied with, and 
an actual return into custody in pursuance of the 
agreement, there is no satisfaction.^® 

There is no satisfaction if the imprisonment is 
terminated without the consent of the execution 
creditor,2i as by an escape ,22 or by reason of the 
creditor’s refusal to pay jail fees,23 or if the debtor 
obtains his discharge by force or fraud.24 Subse¬ 
quent assent by the creditor to the escape of the 
debtor, and an agreement that he may remain at 
large, docs not satisfy the judgment.®^ 

§ 339. Release or Discharge without Satis¬ 
faction 

A therlfr cannot dftchargo an execution If the Judg¬ 
ment ie not satisfied, and he cannot accept part in full 
satisfaction unless the creditor authorizes or ratiflee such 
a compromise. The plaintiff in an execution which has 
been levied may for a valuable consideration release the 
property from the levy and from future levies. By some 
statutes, a releaee by the plaintiff for a valuable consid¬ 
eration is 9 aatisfaction of the execution to the extent 

Ala.—State v. Richardson, 18 
Ala. 109. 

2.3 C.J. p 822 note 31. 

89. N.Y.—Bonestecl v. Garllnghouse, 
60 Barb. 338. 

23 C.J. p 822 note 32. 

30. Mass.—Little v. Newburyport 
Bank, 14 Mass. 443. 

31. Mich.—Baehr v. Decker, 274 N. 
W. 339, 340. 280 Mich. 590, Quoting 
Corpus Jnrls. 

23 C.J. P 823 notes 33, 34. 

33. Ill.—^Wiltshire v. Lambert, 44 
Ill.App. 473. affirmed 33 N.E. 538, 
144 Ill. 517. 

23 C.J. P 823 note 34 [aj. 

33. Mich.—Baehr v. Decker, 274 N. 
W. 339, 340. 280 Mich. 590, Quoting: 
Corpus Jnrls. 

23 C.J. p 823 note 35. 

34. N.H.—Abbott v. Osgood, 38 N. 
H. 280. 

23 C.J. P 823 note 36. 

35. N.y.—Sweet v. Palmer, 16 Johns. 
181. 

23 C.J. P 823 note 37. 


Salyers, 19 Ind. 


fled.—Scott V. Aultman Co., 71 N.E. 
1112, 211 Ill. 612, 103 Am.S.R. 215, 
affirming 113 Ill.App. 581. 

88. S.C.—Lewis v. Richardson, 40 S. 
C.L. 382. 

83. Ala.—Moore v. Barclay, 18 Ala. 
672. 

84. Conn.—Spencer v. Champion, 13 
Conn. 11. 

23 C.J. p 812 note 60. 

85. Ohio.—Bowrell v. Zigler, 19 Ohio 
362. 

23 C.J. p 822 notes 26, 28. 

BIU in equity to reach defendant’s 
equitable estate cannot be flled while 
he is in custody. 

N.H.—Tappan v. Evans. 11 N.H. 311. 
N.Y.—Stilwell V. Van Epps, 1 Paige 
615. 

86. Mass.—Porter v. Ingraham, 10 
Mass. 88. 

23 C.J. p 822 note 29. 

87. N.H.—Abbott v. Osgood, 38 N. 
H. 280. 

23 C.J. p 822 note 30. 
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of the property releaeed, In to far ti purchetere end 
oredltors are concerned. 

A sheriff cannot dischargee an execution if the 
judgement has not been satisfied;*® nor is he au¬ 
thorized to accept part in full satisfaction,**^ un¬ 
less the creditor authorizes such a compromise, or 
subsequently ratifies it.** 

Where an assigenment to the execution creditor 
for the benefit of creditors is made by the execu¬ 
tion debtor after a levy, and the assignment is void, 
the payment by the creditor on a junior writ dis¬ 
charges the lien of the older writ which he held 
on property of the judgment debtor in the hands of 
a bona fide purchaser for value without notice.*® 

Release for valuable consideration. The plaintiff 
in an execution which has been levied may for a 
valuable consideration release the levy and bind 
himself and subsequent transferees of the execution 
not to make a subsequent levy of the execution on 
the property.^® By statute in some jurisdictions, a 
release by a plaintiff in execution, for a valuable 
consideration, of property subject to the execution 
is a satisfaction of the execution to the extent of 
the property so released, in so far as purchasers 
and creditors are concerned.^! The consideration 
contemplated by the statute is money or something 
convertible to money or having a money value, ex¬ 
cept marriage,^* and must flow to the plaintiff in 
execution.^* A mere incidental benefit received by a 
third person is not sufficient.^^ 

The acceptance of a sum from one of several 
joint defendants and an agreement to release him 
from further liability also releases the other de¬ 
fendants and discharges the execution,^® and a pay¬ 


ment of money in consideration of a release of sev¬ 
eral executions will support the release in respect 
of all although credited on only one of them.^® 

An unexplained dismissal of a levy creates, under 
some statutes, a presumption that the execution has 
been satisfied,but the presumption.may be rebut¬ 
ted.^* 

§ 340. Applying or Indorsing Payments 

Paymant of an oxocution aatisflat It without re¬ 
gard to whether the officer pays the money over to the 
creditor or mleappllee It, although defendant la estopped 
to claim satisfaction If he consents to a misapplication. 
Payment la satisfaction although not indorsed on the 
writ. 

Payment of an execution satisfies it without re¬ 
gard to whether the officer pays it over to the cred¬ 
itor or misapplies it,^® and the debtor cannot re¬ 
claim the money before it is paid over.*® If de¬ 
fendant consents to the sheriff’s misapplication of 
the money, however, defendant is estopped to claim 
that the debt is satisfied.**- 

If a payment to the officer is conditional, he has 
no right to apply it in satisfaction of the writ where 
the condition is not performed.** A direction to an 
officer by the execution creditor to pay over the 
money collected for his benefit, on an execution 
against him, has been held not to be a payment 
where the creditor in the latter execution is not a 
party, and has not agreed, to any such arrange¬ 
ment.** 

Where several executions have issued against a 
judgment debtor, he may, on making a payment to 
the officer, direct its application, and it must be ap¬ 
plied as he directs.*^ The rule that a creditor hav- 


38. Pa.—Miles v. Hichwine, 2 Hawle 
199, 19 Am.D. 638. 

23 C.J. p 823 note 40. 

37. Ohio.—Kunyan v. Vandyke, 6 
Ohio Dec.. Reprint, 601, 7 Am.L. 
Rec. 8. 

38. Ohio.—Runyan v. Vandyke, su¬ 
pra. 

23 C.J. p 823 note 43. 

39. Ga.—Connell v. Culpepper, 30 Oa. 
107. 

40i Ga.—Manley v. Ayers, 68 Ga. 
607. 

41. Ga.—Saunders v. Citizens' First 
Nat. Bank of Albany, 142 S.E. 127, 
165 Ga. 568, answers to certified 
questions conformed to 142 S.E. 
744, 38 Ga.App. 141—^Williams v. 
Brown, 67 Ga. 304. 

48. Ga.—Bradley v. De Loach, 167 
S.E. 301, 176 Ga. 142—Saunders v. 
Citizens' First Nat. Bank of Al¬ 
bany, 142 S.E. 127, 166 Ga. 668, 
answers to certified questions con¬ 
formed to 142 S.EL 744, 38 Ga.App. 
141. 


43. Ga.—Bradley v. De Loach, 167 S. 
E. 301, 176 Ga. 142—Saunders v. 
Citizens' First Nat. Bank of Al¬ 
bany, 142 S.E. 127, 165 Ga. 568, 
answers to certified questions con¬ 
formed to 142 S.E. 744, 38 Ga.App. 
141. 

44. Ga.—Bradley v. De Loach, 167 S. 
E. 301. 176 Ga. 142—Saunders v. 
Citizens' First Nat. Bank of Al¬ 
bany, 142 S.E. 127, 165 Ga, 558, an¬ 
swers to certified questions con¬ 
formed to 142 S.E. 744, 38 Ga.App. 
141. 

45. Ga.—^Warthen v. Melton, 63 S.E. 
832, 132 Ga. 113, 131 Am.S.R. 184— 
Swleord v. Waxelbaum, 97 S.E. 
891, 23 Ga.App. 297. 

46. Ga.—Bradley v. De Loach, 167 
S.E. 301, 176 Ga. 142. 

47. Ga.—Rawson v. Davis, 36 Ga. 
611—Strobel v. Gormley, 178 S.E. 
192, 60 Ga.App. 368—Hope v. Un¬ 
derwood, 139 S.R 110, 37 Ga.App. 
139. 

48; Ga.—Rawson v. Davis, 86 Ga. 
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611—Strobel v. Gormley, 178 S.E. 
192, 60 Ga.App. 358—Hope v. Un¬ 
derwood, 139 S.E. 110, 37 GaApp. 
139. 

4k9. N.C.—Elliott V. Hiufflns. 83 N.C. 
459. 

23 C.J. p 823 notes 60. 61. 

68, Ga.—Cloud v. Kendrick. 9 S.E. 
1084, 82 Ga. 780. 

51. N.C.—Heptinstall v. Medlin, 83 
N.C. 16. 

58. U.S.—In re Bruce, D.C.N.Y., 158 
F. 123. 

Or.—Richards v. Nye, 6 Or. 382. 

23 C.J. p 823 note 64. 

53. Ky.—Cosby v. Worland, 6 B.Mon. 
195. 

54. S.C.—Adams v. Crimager, 26 S.C. 
L. 309. 

Statute govemlag appUoatlou of aale 
proceeds 

A statute fixing the application, as 
between senior and junior liens, of 
the proceeds of execution sales does 
not apply to a voluntary payment to 
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ing several demands against the debtor may appro¬ 
priate a payment to the demand which is least se¬ 
cure, unless the debtor at the time of the payment 
elects to have it appropriated to a different demand, 
does not apply to an involuntary payment under an 
cxccution.55 

Indorsing payments. Payment of an execution 
satisfies it although not indorsed on the writ.®* 

§ 341. Entry of Satisfaction 

Where the debt has been extinguished and satisfac¬ 
tion has not been entered, the debtor should move to 
have the entry made. Notice must be given plaintiff. 
The evidence In a proceeding for the entry of satisfac¬ 
tion must be confined to the Issues, and, to warrant an 
order for entry, evidence of payment must be conclu¬ 
sive. 

Where the debt has been extinguished and satis¬ 
faction has not been entered, the debtor should 
move to have the entry made his remedy is not 
in equity.®* 

A creditor who has purchased at an execution 
sale of land may show, before he has received the 
conveyance, on a rule to show cause why satis¬ 
faction should not be entered, that the title was not 
in defendant, and that defendant was guilty of 
fraud in representing the title in himself.®* 

Notice. Before a motion to enter satisfaction of, 
or a credit on, an execution can be made, notice 
must be given plaintiff.** 

Evidence, The evidence in a proceeding for en¬ 
try of satisfaction must be confined to the issues ;*i 
and entry of satisfaction should not be ordered by 
the court unless the evidence of payment is conclu¬ 
sive.** 

Irregular entry. The validity of a satisfaction 
which has not been entered in. a manner prescribed 
by statute cannot be questioned, it has been held, 
by a person who was not a party to the cause at 


the time of the satisfaction.** 

§ 342. Evidence of Payment or Satisfaction 

A therlff’i Indonement of payment on the writ, al¬ 
though not eigned and not stating the date, le evidence 
of payment. A fieri facias which has not been returned 
Is not evidence of satisfaction, but satisfaction may be 
proved although a return has not been made. A receipt 
in full or satisfaction indorsed on the writ raises a pre¬ 
sumption that the whole amount due was paid before 
the return day and that the proper person received the 
money. 

A sherilTs indorsement of payment on the writ, 
although not signed and not stating the date, is 
evidence of payment.*^ The word ‘"paid,” indorsed 
on an execution without any evidence that it was 
done by plaintiff or some one acting for him is not 
sufficient evidence, however, of such payment.*® 
An entry of satisfaction by sale to the creditor, 
made by him, is no evidence of title in his favor ;** 
and an indorsement of satisfaction on the writ by 
the attorney for the execution creditor has been 
held not evidence against anyone other than the 
execution creditor.*^ 

A fieri facias which has not been returned is 
not evidence that the debt has been satisfied;** 
but a party may prove an execution satisfied, al¬ 
though it has not been returned.** 

Evidence of payment and satisfaction of a judg¬ 
ment on which execution had issued has been held 
admissible on an issue as to the validity of a sale 
under a subsequent execution on the same judg¬ 
ment."^* 

An admission of payment may sometimes be im¬ 
plied. 

Receipt of note or security. Since a sheriff is 
not permitted, without the consent of the judg¬ 
ment creditor, to receive anything but money in 
payment of an execution, see supra § 334 a, where 
he takes a note, indorses it on the execution and 
then returns it satisfied, the return is not conclu- 


thc ofTlcor by the debtor.—Mississip¬ 
pi Cent. R. Co. v. Harkness, 32 Miss. 
203. 

55. Mass.—Blackstone Bank v. Hill. 
10 Pick. 129. 

56. Ga.—Jinks v. American Mortg:. 
Co.. 28 S.S. 609, 102 Ga. 694. 

N.H.—Stanley v. Nutter, 16 N.H. 

22 . 

57. Miss.—Planters’ Bank v. Spen¬ 
cer, 11 Miss. 305. 

58. Veu—Morrison v. Speer, 10 Qratt. 
228, 67 Va. 228. 

59. S.C.—Herbemont v. Sharp, 13 S. 
C.L. 264. 


60. Miss.—Haley v. Williams, 16 
Mi.s.s. 487. 

23 C.J. p 824 note 65. 

61. Ala.—Edwards v. Lewis, 16 Ala. 
813. 

Ga.—Boyd v. McFarlln, 58 Ga. 208. 
Evidence of payment or satisfaction 
sec infra 9 342. 

68. S.C.—Herbemont v. Sharp, 13 S. 
C.L. 264. 

63. Mo.—Bovard v. Bovard, App., 
128 S.W.2d 274. 

64. Ga.—Perdue v. Fraley, 19 S.E. 
40, 92 Ga. 780. 

Pa.—Slusher v. Washington County, 
27 Pa. 205. 

23 C.J. p 824 note 68. 
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65. Me.—Bartlett v. Sawyer, 46 Me. 
317. 

66. Ga—Dickinson v. Solomons, 26 
Ga. 684. 

67. Va.—Barksdale v. Fitzgerald, 76 
Va. 892. 

68. Pa.—Borne v. Krumpp, 4 Leg. 
Gaz. 230. 

69. Pa.—Johnson v. Ramsey, 16 
Serg. & R. 116. 

70. Minn.—Shelley v. Lash, 14 Minn. 
498. 

71. Tex.—Beardsley v. Hall, 9 Tex. 
119. 
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sive ,'^2 and, perhaps, not even prima facie,evi¬ 
dence of satisfaction, unless it shows some author¬ 
ity for receiving the note, although as to the lat¬ 
ter proposition the contrary has been held.^^ A 
return showing that the judgment had been satis¬ 
fied by the judgment debtor is not evidence of such 
fact where the statement on the return was that se¬ 
curity had been taken in satisfaction^^ 

Presumptions, A receipt “in full” by the sher¬ 
iff,'^® or the single word “satisfied,indorsed on 
the execution raises a presumption, in the absence 
of any proof to the contrary, that the whole amount 
due has been paid, although by actual calculation 
the aggregate of all the credits indorsed is less than 
the sum due.^® The indorsement of satisfaction on 
an execution is an equivocal act, however, and is 
open to explanation by evidence as to the amount 
actually received^® 

The return of “satisfied” on an execution raises 
the presumption that the money due on it was paid 
before the return day,®® and that the proper person 
received the money.®i 

Where receipts for part payments were given by 
the officer to the debtor, and later there was in¬ 
dorsed on the writ credits for a sum in excess of 
such receipts, it will be presumed that the sums for 
which the receipts were given were included in the 
credits afterward indorsed.®® 

A previous payment and satisfaction of the exe¬ 
cution will not be readily presumed as against a 
purchaser thereunder.®® 

§ 343. Revival after Satisfaction 

After an execution hat been partly aatisfied, the 
partlee cannot, by canceling the receipt, revive it aa to 
the eum paid, to the prejudice of subsequent execution 
creditors. 

After an execution has been partly satisfied, the 
parties cannot, by canceling the receipt, revive it 


as to the sum paid, to the prejudice of subsequent 
execution creditors.®^ 

I 

§ 344. Vacating Satisfaction 

a. In general 

b. Proceedings to obtain 

a. In General 

If an execution Is returned as satisfied when for any 
reason there has been no satisfaction, and the plaintiff 
Is entitled to another writ, the court may vacate the sat¬ 
isfaction and direct another writ to Issue. After entry 
of satisfaction after a sale, no further executien can be 
issued on the judgment until the levy, sale, and entry 
of satisfaction are set aside and a new execution is 
awarded by order of the court. 

If an execution is returned as satisfied, when for 
any reason there has been no satisfaction, and plain¬ 
tiff is entitled to another writ, the court may va¬ 
cate the satisfaction and direct another writ to is¬ 
sue.®® Thus the indorsement or entry of satisfac¬ 
tion will be vacated where it was made by mistake 
when in fact there was no satisfaction,®® where it 
was made wrongfully by the officer or by any other 
person without authority,®^ where the money was 
paid after the return day of the execution,®® or 
where the judgment under which the sale took place 
was reversed.®® Satisfaction entered on a void exe¬ 
cution may be vacated,®® and if the sale on which 
the satisfaction has been entered has proved void 
on account of an informality of the sheriff the en¬ 
try of satisfaction may be vacated.®^ An entry of 
satisfaction will not be vacated, however, by reason 
of the fact that defendant in execution recovered 
judgment against the sheriff for a wrongful sale 
of the property and plaintiff paid the judgment, he 
not being legally obliged to do so.®® 

Where property is sold to satisfy an execution 
and the execution is returned satisfied although it 
appears that the title to the property sold was not 
in defendant, some courts allow a vacation of the 


72. Cal.—Mitchell v. Hackett, 14 Cal. 
661. 

73. Cal.—Mitchell v. Hackett, supra. 

74. Mass.—^Day v. Stickney, 14 Allen 
255. 

23 C.J. p 824 note 86. 

78i. Iowa.—^Aultman. Miller & Co. v. 
McGrady, 12 N.W. 233, 58 Iowa 118. 

73. S.C.—Steel v. Atkinson, 14 S.C. 
164, 37 Ain.R. 728. 

77. Iowa.-—Aultman. Miller & Co. v. 
McGrady, 12 N.W. 233, 58 Iowa 
118. 

7a S.C.—Steel v. Atkinson, 14 S.C. 
164, 37 Am.R. 728. 

79. Mass.—Lait v. Sears, 116 N.E. 
247, 226 Maas. 119. 


Sa Ala.—Barton v. Lockhart, 2 
Slew. & P. 109. 

23 C.J. p 824 note 81. 

81. Ga.—Gilmore v. Johnson, 29 Ga. 
67. 

82. S.C.—Boulware v. Witherspoon, 
28 S.C.Eq. 450. 

8a Ga.—^Webb v. Camp, 26 Ga. 364. 

84, Ga.—Satterfield v. Boyd, 6 S.B. 
583, 81 Ga. 316. 

N.J.—Caldwell v. Pifield, 24 N.J.Law 
160. 

8a Mo.—Lausrhlin v. Fairbanks, 8 
Mo. 367. 

23 C.J. p 824 note 91. 

Alias, pluries, and renewed writs see 
supra 9 86. 


8a Ill.—SandburcT v. Papineau, 81 
Ill. 446. 

Ky.—Frankfort Bank v. Markley, 1 
Dana 373. 

87. Ill.—Hugrhes v. Streeter, 24 Ill. 
647. 76 Am.D. 777. 

23 C.J. p 825 note 93. 

Sa Miss.—^Haralson v. Holcombe, 18 
Miss. 681. 

88 . N.T.—Wallace v. Burdell, 11 N. 
E. 274, 105 N.T. 7, afflrmingr 41 Hun 
444. 

9a Conn.—Stoyel v. Cady, 4 Day 
222 . 

23 C.J. p 825 note 96. 

91. Tenn.—^Henry v. Keyes, 6 Sneed 
488. 

9a S.D.—Allen v. Peterson, 111 N.W. 
638, 21 S.D. 203. 
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satis faction.^3 Other courts, however, deny such 
relief®^ in the absence of fraud on the part of de¬ 
fendant in his representation of title.®^ At any 
rate, a right to vacation of satisfaction does not 
extend to cases where defendant really has an in¬ 
terest in the property and the judgment creditor 
who purchases gets, without any fraud on the part 
of defendant,®® a smaller estate than he contem- 
platcd.®^ 

Necessity for vacating. After entry of satisfac¬ 
tion of an execution after a sale of property levied 
on, no further execution can be issued on the judg¬ 
ment until the levy, sale, and entry of satisfaction 
are set aside and a new execution is awarded by 
order of the court.®® 

Finality of adjudication. An adjudication that a 
return of satisfaction should be quashed and that a 
new execution should issue makes all questions in 
issue on the hearing of the motion, of which de¬ 
fendant had notice, res judicata.®® However, fail¬ 


§ 343 

ure to obtain relief under a statute does not pre¬ 
clude a resort to equity.^ 

bt Proceedings to Obtain 

The usual methods of obtaining a vacation of satis¬ 
faction and the Issuance of a new execution are by writ 
of scire facias, bill m equity, or motion or order to 
show cause. A proceeding to set aside an entry of sat¬ 
isfaction must be brought with due diligence. 

The usual methods of obtaining a vacation of 
satisfaction and 'the issuance of a new execution 
are by writ of scire facias,^ bill in equity,® or mo¬ 
tion or order to show cause.^ 

A motion to set aside the entry of satisfaction 
must be served on defendantand, where prop¬ 
erty of a third person is sold, the credit on the 
execution will not be canceled in a proceeding to 
which the purchaser is not a party, where it does 
not appear that the money had ever been refund¬ 
ed.® 

Diligence, A proceeding to set aside the entry of 
satisfaction must be brought with due diligence.^ 
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§ 345. Nature and Purpose 

Supplementary proceeding! are statutory proceed¬ 
ings designed to aid Judgment creditors in the discovery 
of the debtor's property and Its application in satis¬ 
faction of the Judgment. 

Supplementary proceedings arc purely statutory 


proceedings® in which the court where the action 
is pending is called on to exercise its jurisdiction 
in aid of the judgment in the action.® Such pro¬ 
ceedings are said to be an extraordinary remedy, 
largely equitable in their nature,^^ intended to reach 
dishonest debtors,^® and generally are only to be 


93. Minn.—Osborne v. Wilson, 32 N. 

W. 786. 37 Minn. 8. 

23 C.J. p 825 note 99. 

94- Ohio.—Vattler v. Lytle, 6 Ohio 
477. 

23 C.J. p 825 note 1. 

95. Or—Poppleton v. Bryan, 58 P. 
767. 36 Or. 69. 

23 C.J. p 825 not(' 2. 

96. Or.—Poppleton v. Bryan, supra. 

97. Iowa.—Holtzinarer v. Edwards, 1 
N.W. 600, 51 Iowa 383. 

Tenn.—Gonre v. McCoy, 49 S.W. 754, 
101 Tenn. 587, 70 Am.S.R. 714. 

96. Ill.—Huifhes v. Streeter, 24 Ill. 

647, 76 Am.D. 777. 

23 C.J. p 825 note 6. 

Corpiia Jnzia cited In connection 
with a holding that the rule of the 
text Is not applicable to a case In 
which the only relief sought is an 
amendment of an erroneous return 
to make it conform to the truth.— 
Louisiana Western Lumber Co. v. 
Stanford. 166 So. 423, 426. 180 La. 
876. 

99. Ala.—Saint v. Ledyard, 14 Ala. 
244. 

1. Tenn.—Swaggerty y. Nellson, 8 
Baxt 82. 


3. Mass.—Perkins v. Bangs, 92 N. 
E. 623, 206 M€ISS. 408. 

23 C.J. p 825 note 6. 

3. Tenn.—Swaggerty v. Nellson. 8 
Baxt 32. 

23 C.J. p 825 note 7. 

4. Miss.—Mandeville v. Bracy, 81 
Miss. 460. 

Tex —De Witt v. Monroe, 20 Tex. 
289. 

23 C.J. p 825 note 8. 

6. Tex.—De Witt v. Monroe, supra. 

6. Ky.—Baker v. Dovyns, 4 Dana 

220 . 

7. Miss.—Haralson ▼. Holcombe, 18 
Miss. 681. 

23 C.J. p 825 note 10. 

& Cal.—Bryant v. Bank of Califor¬ 
nia, 7 P. 128, 2 Cal.Unrep.Cas. 475. 

La.—Continental Supply Co. v. Inter¬ 
national Gas Products, 145 So. 119, 
376 La. 1. 

23 C.J. p 828 note 62. 

9. Cal.—Bryant v. Bank of Califor¬ 
nia, 7 P. 128, 2 Cal.Unrep.Cas. 476. 

1 C.J. p 944 notes 12, 13. 

Supplementary proceedings to collect 
taxes see the C.J.S. title Taxation 
S 691, also 61 C.J. p 1064 notes 50- 
62. 

la S.C.— Ex parte Roddey, 172 S.E. 

047 


886, 868, 171 S.r, 489, 92 A.L,R. 
14.30, quoting Corpng Juris. 

23 C.J. p 826 note 21. 

IL N.T.—Liberty Storage & Ware¬ 
house Co. V. Van Wyck, 1 N.Y.S. 
2d 149, 166 Misc. 890. 

S.C.—Ex parte Roddey. 172 S.B. 866, 
868. 171 S.C. 489. 92 A.L.R. 1430, 
quoting Corpus Juris. 

23 C.J. p 826 note 22. 

Additional or oqnltable ezecutloas 
Supplementary proceedings are In 
the nature of additional or equita¬ 
ble executions —Ex parte Roddey. su¬ 
pra, quoting Corpus JUrls —23 C.J. p 
826 note 33. 

QuasUeqnitable 

Under code provisions which abol¬ 
ish the distinction between law and 
equity, supplementary proceedings 
are quasi-equitable in character.— 
The Firestone Tire A Rubber Co. v. 
Marlboro Cotton Mills, D.C.S.C., 278 
F. 816, modified on other grounds. C. 
C.A., 282 F. 811, certiorari denied 
Marlboro Cotton Mills v. The Fire¬ 
stone Tire & Rubber Co., 43 S.Ct, 
248, 260 U.S. 749, 67 L.Ed. 494. 

18. N.J.—Willson V. Salmon, 17 A. 

815. 46 N.J.Eq. 257. 

23 C.J. p 826 note 23. 
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resorted to when the ordinary processes of the law. 
are not adequate.13 

The purpose of supplementary proceedings is to 
aid judgment creditors in the collection of their 
judgments.!^ They furnish a method whereby a 
judgment creditor may obtain a discovery of prop¬ 
erty of the judgment debtor, ^ 5 either in his posses¬ 
sion or control or in the possession or control of 
another,!® and have it applied to the satisfaction 
of the judgment.!^ The purpose, so far as an ex¬ 
amination of the judgment debtor is concerned, is 
to discover property rather than the application of 
that which is already known.!® Supplementary pro¬ 
ceedings are in part a summary method of purg¬ 
ing the debtor's conscience and compelling the dis¬ 
closure of any property he may have which is not 
exempt from execution.!® Such proceedings are 
not a substitute for an execution but are merely 


intended to supplement it by reaching assets which 
could not be obtained thereby.®® 

Supplementary proceedings should not be pervert¬ 
ed to other purposes;®! they are not to be used as 
a club to enforce settlements of claims which the 
debtor is without property to pay,®® or to obtain 
evidence for use on the trial of another action.®® 

CivU proceedings; proceedings in personam. 
Supplementary proceedings are civil as distinguished 
from criminal proceedings.®^ They are proceed¬ 
ings in personam and not in rem ;2® but it has been 
said that they operate in rem.®® 

Independent proceeding. In some states supple¬ 
mentary proceedings are regarded as a proceeding 
in the original action, auxiliary and supplementary 
thereto;®^ in other states they arc independent ac¬ 
tions or proceedings,®® particularly where a third 


13. Iowa.—Reardon v. Henry, 47 N. 
W. 1022. 82 Iowa 134. 

N.C.—^Hinsdale v. Sinclair, 83 N.C. 
338. 

14. Colo.—Sweeney v. Cregan, 299 
P. lO.'iS, 89 Colo. 94. 

Pla.—Virginia-Carollna Chemical Cor¬ 
poration V. Smith. 164 So. 717. 121 
Fla. 720. 

N.Y.—White V. Saphire, 23 N.Y.S.2d 
354, 260 App.Div. 638—Bruen v. 
Goodman. 16 N.Y.S.2d 210. 172 Misc. 
776—Cobbe v. Stowe, 13 N.Y.S.2d 
661. 171 Misc. 687. 

3biaiiidAtloa of debtor's affairs 

The court in supplementary pro¬ 
ceedings does not undertake to wind 
up the debtor’s affairs and the pro¬ 
cedure is in no sense a fair liquida¬ 
tion, and although it portions out 
the debtor’s assets among those cred¬ 
itors who are parties to action, it 
does not do so on any basis of equal¬ 
ity.—Nick V. Holtz, 297 N.W. 387. 
237 Wis. 407. 

15. U.S.—Robbins v. Festetics, D.C. 
N.Y., 299 F. 816. 

Ariz.—Lore v. Citizens Bank of Wins¬ 
low, 76 P.2d 371, 61 Ariz. 191. 
Colo.—Walker v. Staley. 1 P.2d 924, 
89 Colo. 292. 

Fla.—Richard v. McNair. 164 So. 836, 
121 Fla. 733—Ryan’s Furniture Ex¬ 
change V. McNair, 162 So. 483, 120 
Fla. 109—South Florida Trust Co. 
V. Miami Coliseum Corporation. 133 
So. 334, 101 Fla. 1361. 

Mont.—Brlndjonc v. Brindjonc, 31 P. 

2d 726, 96 Mont. 481. 

N.Y.—Schwartz' Estate v. Dunish- 
tock, 26 N.Y.S.2d 742, 176 Misc. 860. 
23 C.J. p 826 note 27. 

Xnfonaation as to ooBtants of oafs 
deposit bos 

Where the sheriff levies execution 
on the contents of a safe deposit box 
rented by defendant, necessary infor¬ 
mation as to the contents of the box 
may be obtained by bill of discovery. 


I—Trainer v. Saunders, 113 A. 681, 270 
Pa. 461. 19 A.L.R. 861. 

16. Ind.—Earl v. Sklles. 93 Ind. 178. 
23 C.J. p 826 note 28. 

17. Colo.—Walker v. Staley. 1 P.2d 
924. 89 Colo. 292. 

Fla.—Richard v. McNair, 164 So. 836, 
121 Fla. 733. 

Mont.—Brindjonc v. Brindjonc. 31 P. 

2d 726, 96 Mont. 481. 

N.Y.—Schwartz* Estate v. Dunish- 
tock, 26 N.Y.S.2d 742. 176 Misc. 
860. 

23 C.J. p 826 note 27. 

DlstrlbntloB to just creditors 

Purpose of proceeding supplemen¬ 
tary to execution is to aid equity 
court in reaching tangible and in¬ 
tangible assets of debtor, and to dis¬ 
tribute proceeds to Just creditor.s.— 
Hyman v. Spector, 268 N.Y.S. 342, 
150 Misc. 145. 

18. Iowa.—Reardon v. Henry, 47 N. 
W. 1022, 82 Iowa 134. 

19. Utah.—Cleverly v. District Court 
of Second Judicial Dist. in and for 
Davie County, 39 P.2d 748, 86 Utah 
440. 

23 C.J. p 826 note 30. 

Ability to pay 

Design of statute as to supplemen¬ 
tary procedure is to provide inquiry 
into Judgment debtor’s ability to pay 
his legal obligation, to relieve him 
from harassment if found unable 
to pay, but to compel him to do what 
an honest man ought to be willing 
to do if found able to pay in whole 
or in part.—Goldman v. Adlmaa, 197 
N.E. 632, 291 Mass. 492. 

ao. S.C.—Ex parte Roddey, 172 S.E. 
866, 868. 171 S.C. 489, 92 A.L.R. 
1430, quoting Oorpiui Jozie—Mc¬ 
Manus V. Bank of Greenwood, 171 
S.E. 473, 171 S.a 84. 

23 C.J. p 826 note 31. 

SI. N.Y.—Schwartz* Estate v. Dun^ 
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ishtock, 26 N.Y.S.2d 742, 176 Misc. 
860. 

Va.—Thompson v. Commonwealth, 
169 S.E. 98. 156 Va. 1032. 

Discovery 

Statute authorizing interrogation of 
Judgment debtor cannot be used as 
substitute for bill of discovery.— 
Thompson v. Commonwealth, 159 S. 
E. 98. 156 Va. 1032. 

X&terrogatories 

Statute authorizing interrogation 
of Judgment debtor cannot be used 
as substitute for interrogatories un¬ 
der different code section.—Thompson 
v. Commonwealth, supra, 
aa. N.Y.—Smith v. Cowles, 99 N.Y. 

S. 747, 114 App.Div. 295. 
as. N.Y.—Jones v. Ramsdell, 159 N. 
Y.S. 209, 174 App.Div. 13— 

Schwartz’ Estate v. Dunishtock. 25 
N.Y.S.2d 742, 175 Misc. 860. 

Va.—Thompson v. Commonwealth, 
169 S.E. 98. 156 Va. 1032. 
a4. N.Y.—Peinberg v. Kutcosky, 132 
N.Y.S. 9, 147 App.Div. 393. 
as. N.Y.-Maltblft v. Lobsitz Mills 
Co., 119 N.E. 389, 223 N.Y. 227. 

aSi Ind.—Beavans v. Groff, 6 N.E.2d 
514, 211 Ind. 85, 108 A.L.R. 694. 

a7. Colo.—Sweeney v. Cregan, 299 P. 
1058, 89 Colo. 94. 

Wash.—Junkin v. Anderson, 120 P. 
2d 648—Bank of America Nat. 
Trust & Savings Ass’n v. Stotsky, 
78 P.2d 696, 194 Wash. 613—State 
V. Superior Court for King County, 
277 P. 860, 162 Wash. 323—State 
V. Hall, 207 P. 686, 120 Wash. 449. 
23 C.J. p 826 note 41—1 C.J. p 944 
note 18 [b] (2). 

as. Fla.—Orange Belt Packing Co. v. 
International Agr. Corporation, 150 
So. 264, 112 Fla. 99. 

Xbl ircw York 

(1) Supplementary proceedings are 
not proceedings in an action or part 
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person is joined,^9 and the rules of procedure gov¬ 
erning civil actions generally are applied.*® It has 
been said that a supplementary proceeding is part 
of the original action in the sense that it proceeds 
out of and takes the same number on the docket 
as the original cause, but that it is essentially a new 
and independent action involving different issues.*^ 

Special proceeding. Technically a supplementary 
proceeding is not a special proceeding where not 
expressly so designated by statute.** 

Substitute for creditors* bill. It is generally held 
that supplementary proceedings are a substitute for, 
or perform the same functions as, a creditors* bill.** 
In most states all the relief that can be obtained by 
a creditor’s bill may be had in these proceedings,*^ 
and the general principles prevailing in suits of the 
nature of creditors’ bills are properly applicable to 
these proceedings so far as they have not been 
changed by statute or are not obviously inconsist¬ 
ent with the new remedy;** but, unlike creditors 


bills, supplementary proceedings operate only for 
the beneht of the creditors who institute the pro¬ 
ceedings.*® 

Substitute for capias or garnishment. In some 
jurisdictions supplementary proceedings are deemed 
a substitute for the capias ad satisfaciendum which 
formerly existed.*"^ They are sometimes deemed 
analogous to, and in most aspects a substitute for, 
the process of garnishment.** • 

§ 346. Constitutional and Statutory Provi¬ 
sions 

Statutes at to supplementary proceedings are gen¬ 
erally held to be valid and to apply to the enforcement 
of Judgments rendered prior to the effective date of the 
statute. 

According to some authorities statutes provid¬ 
ing for supplementary proceedings are in derogation 
of the common law*® and must be strictly con¬ 
strued;^® the remedy cannot be enlarged by con¬ 
struction nor be made available or valid except by 


of the orif^inal action.—Dunn v. Sei- 
donsohwMrz. 18 N.Y.S 2d 264, 173 

MIsc. 495—23 C J. p 827 note 51. 

(2) Orders therein are not orders 
In the action.—Harris v. Weiss, 105 
N.Y.S. 8. 

(3) However, an order requirins 
the Judgment debtor to appear for 
examination is an order in an ac¬ 
tion so far as to authorize its service 
in any part of the state.—Deane v. 
Sire. 95 N.Y.S. 656, 48 Misc. 606. 

(4) Under the former code they 
were proceedings in the action in 
which the Judgment was recovered, 
and were held to be in the nature of 
new remedies or equitable rights, 
arising by force of the statute, in the 
action in which the Judgment had 
been recovered.—Wright v. Nostrand. 
94 N.Y. 31—23 C.J. p 827 notes 46, 47. 
29. Ind.—Hobbs v. Eaton, 78 N.E. 

333, 38 Ind.App. 628. 

23 C.J. p 827 note 43. 

Third persons as parties to proceed¬ 
ings see infra 8 348. 
aa Ind.—Abell v. Riddle. 75 Ind. 
345. 

23 C.J. p 827 note 44. 

31. Ariz.—Lore v. Citizens Bank of 
Winslow, 75 P.2d 371, 51 Ariz. 191. 
N.M.—Hammond v. District Court of 
Eighth Judicial Dist. of New Mex¬ 
ico. 228 P. 758, 30 N.M. 130, 39 A. 
L.R. 1490. 

82. S.C.—Dauntless Mfg. Co. v. Da¬ 
vis, 24 S.C. 536—Kennesaw Mills 
Co. v. Walker, 19 S.C. 104. 

**Special proceeding** defined see Ac¬ 
tions 9 1 b (7). 

Special proceedings and actions dis¬ 
tinguished see Actions 8 42. 

Xa New York 

(1) Under the present code supple¬ 


mentary proceedings are designated 
as special proceedings.—Dunn v. Sei- 
denschwarz. 18 N.Y.S.2d 264. 173 Misc. 
495—Kommel v. Karron, 283 N.Y.S. 
963, 157 Misc. 667—Los Angeles Inv. 
Securities Corporation v. Joslyn, 12 
N.Y.S.2d 370—23 C.J. p 827 note 49. 

(2) As such they bear some analo¬ 
gy to an ordinary action.—Sinnott v. 
Hempstead First Nat. Bank. 54 N.Y. 
S. 417, 34 App.Div. 161—^Jones v. 
Sherman. 11 N.Y.Clv.Proc. 416, 18 
Abb.N.Ca8. 461. 

(3) Formerly supplementary pro¬ 
ceedings were held not to be special 
proceedings.—Dresser v. Van Pelt, 
16 How.Pr. 19. 

33. U.S.—Pox V. Capital Co., N.Y., 

57 S.Ct. 67, 299 U.S. 106, 81 L.Ed. 
67—Florida Guaranteed Securities 
v. McAllister, D.C.Pla., 47 F.2d 762. 
Ariz.—Lore v. Citizens Bank of Wins¬ 
low. 76 P.2d 371, 151 Ariz. 191. 

Cal.—Booge v. First Trust & Sav¬ 
ings Bank of Pasadena. Super., 116 
P.2d 503—McCutcheon v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 24 P.2d 911, 134 Cal.App. 5. 
Fla.—Richard v. McNair. 164 So. 836, 
121 Fla. 733—Ryan*s Furniture Ex¬ 
change v. McNair. 162 So. 483, 
120 Fla. 109—George E. Sebrlng 
Co. V. 0*Rourke. 134 So. 656, 101 
Fla. 885. 

N.Y.—Smith v. Meader Pen Corpora¬ 
tion. 8 N.Y.S.2d 39, 266 App.Div. 
397, reversing 6 N.Y.S.2d 919, 169 
Misc. 238. affirmed 20 N.82.2d 13. 
280 N.Y. 564. 

N.C.—Dillard v. Walker, 167 S.E. 
632, 204 N.C. 67. 

I Utah.—Cleverly v. District Court of 
I Second Judicial Dist. in and for 
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Davis County, 39 P.2d 748, 760, 85 
Utah 440, citing Corpus Juris. 

23 C.J. p 827 note 65—1 C.J. p 944 
note 13 [b] (1), (3). 
Supplementary proceedings as super¬ 
seding or abolishing creditors* 
suits see Creditors Suits 8 5. 
Bqnity prooeediug as supplemeataiF 
proceeding 

Where supplementary proceedings 
supersede the remedy by suit in equi¬ 
ty. an action, although formally a 
suit in equity, to seize Judgment debt¬ 
or's interest in trust property, is sub¬ 
stantially a statutory proceeding sup¬ 
plemental to execution.—Knettle v. 
Knettle. 3 P.2d 133, 164 Wash. 468. 
Zn nature of creditor’s bill 

Supplementary proceedings are of 
equitable cognizance in nature of 
creditor's bill.—^Washington Trust Co. 
V. Blalock, 285 P. 449, 156 Wash. 510. 

34. Cal.—McCutcheon v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 24 P.2d 911, 134 Cal.App. 6. 

23 C.J. p 827 note 66—16 C.J. p 1386 
note 37 [b] (2). 

35. N.C.—Dillard v. Walker. 167 S. 
E. 632, 204 N.C. 67. 

23 C.J. p 827 note 67. 

36. N.C.—Dillard v. Walker, supra. 

37. W.Va.—Lewis v. Rosier, 19 W. 
Va. 61. 

33. N.C.—La Fountain v. Southern 
Underwriters* Assoc., 79 N.C. 514. 

39. Ind.—West v. State, 79 N.E. 
361. 168 Ind. 77. 

23 C.J. p 828 note 63. 

40. R.I.—Morris Plan Co. of Rhode 
Island V. Katz, 190 A. 466, 67 R. 
I. 495. 

23 C.J. P 828 note 66. 
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§ 846 

strictly following the directions of the statute 
and any step taken therein must be authorized by 
the statute.^2 However, it has also been stated 
that such statutes are remedial and should be lib¬ 
erally construed>3 

Statutes relating to supplementary proceedings 
will be construed so as to give effect to every one 
of them;^^ where they conflict, the statute most 
recently enacted will prevail."*® 

Although the statutes in the several states are by 
no means uniform in all particulars, the most com¬ 
prehensive statutory provision for supplementary 
proceedings, that existing in New York, has been 
copied to a considerable extent in several other 
states.^® 

Validity of statutes. Statutes providing for or 
governing supplementary proceedings have gener¬ 
ally been held valid.*^ A federal statute authoriz¬ 
ing supplementary proceedings in accordance with 
the state practice for the collection of judgments 
recovered in common-law actions in the United 
States courts does not conflict with the provisions 
of the federal constitution recognizing the distinc¬ 
tions between law and equity;*® nor is a statute 
authorizing a probate judge, when not sitting in 
court, to entertain supplementary proceedings in aid 
of an action pending in another court a violation of 
a constitutional provision prescribing and limiting 


the jurisdiction of the probate court.*® 

An act which makes no provision that no answer 
which the debtor may be required to make shall be 
used against him in any criminal prosecution is in 
violation of a constitutional provision that no per¬ 
son shall be compelled to give testimony which may 
incriminate him.®® Conversely, where such a pro¬ 
vision is made, the statute is constitutional.®^ A 
statute authorizing the court to permit the judgment 
creditor to sue a third person who is a debtor of 
the judgment debtor is void where it fails to pro¬ 
vide for notice to the judgment debtor before such 
permission is given.®® 

Retrospective effect. Statutes governing supple¬ 
mentary proceedings are generally held to be retro¬ 
spective and to apply to proceedings for the col¬ 
lection of judgments rendered before the statute 
became effective,®® unless they give a remedy where 
none existed before.®* 

§ 347. Persons Entitled to Maintain Pro¬ 
ceedings 

Supplementary prooeedlnge may be maintained by 
such peraena at the Judgment creditor, his agent, as¬ 
signee, or representative. 

Supplementary proceedings may be maintained by 
the judgment creditor,®® and, where such proceed¬ 
ings are authorized by statute, the judgment creditor 
is entitled as of right to pursue such remedy.®® The 


41. N.Y.—Maltbie v. Lobsitz Mills 
Co., 119 N.E. 389, 223 N.T. 227. 
4S. Mont.—Johnson v. Lundeen, 200 
P. 451, 61 Mont. 145. 

N.Y.—Heyl v. Taylor, 117 N.Y.S. 
916, 64 Mlsc. 31. 

48. U.S.—Florida Guaranteed Securi¬ 
ties V. McAllister, D.C.Fla., 47 F. 
2d 762. 

Fla.—Richard v. McNair, 164 So. 836, 
121 Fla. 733. 

N.Y.—Schwartz* Estate v. Dunish- 
tock, 25 N.Y.S.2d 742, 175 Misc. 860. 

44. N.Y.—Hecht v. Sanger, 216 N.Y. 
S. 409, 126 Misc. 786, reversed on 
other grounds 218 N.Y.S. 675, 128 
Misc. 380. 

45. Wash.—Junkin v. Anderson, 120 
P.2d 548. 

48. Wis.—Enders v. Smith, 100 N.W. 

1061, 122 Wis. 640. 

28 C.J. P 828 note 60. 

47. ^Fla.—Reese v. Baker, 123 So. 8, 
98 Fla. 62. 

Wash.-^Pappas v. Taylor, 244 P. 390, 
138 Wash. 22. 

BtatntM hild valtd 

(1) Statute providing that an order 
may be granted without notice to the 
judgment debtor regulrlng him to 
submit to an examination as to his 
property.—South Florida Trust Co. v. 


Miami Cotiseum Corporation, 133 So. 
334, 101 Fla. 1361. 

(2) Statute providing for the com¬ 
mitment of the judgment debtor for 
failure to disclose property. 

Fla.—Reese v. Baker, 123 So. 3, 98 
Fla. 62. 

La.—Fithian v. Centanni, 106 So. 321, 
169 La. 831. 

(3) Statute providing that a third 
party served with a subpesna shall 
thereby be enjoined from disposing 
of any property of the judgment debt¬ 
or.—Capital Co. v. Fox. C.C.A.N.Y., 
86 F.2d 97. 106 A.L.R. 376, affirming 
order, D.C., 15 F.Supp. 677. 

(4) Statute authorizing the court 
to order the judgment debtor to make 
installment payments in satisfaction 
of the judgment out of his income, 
and providing that the debtor may 
be punished for contempt of court if 
he disobeys such order.—Reeves v. 
Crownshield, 8 N.E.2d 283, 274 N.Y. 
74, 111 A.L.R. 889, affirming 292 N. 
Y.S. 766, 162 Misc. 118—F. E. Comp¬ 
ton & Co. V. Williams, 290 N.Y.S. 984, 
248 App.Div. 646. 

Tznstoe for distribution of nonesempt 
wages 

Statute providing for the appoint¬ 
ment of a trustee on application of 
the debtor for distribution pro rata 
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among creditors and authorizing pro¬ 
hibition of proceedings by way of at¬ 
tachment or otherwise in aid of ex¬ 
ecution is valid.—McWhorter v. Cur¬ 
ran, 13 N.E.2d 362, 57 Ohio App. 233. 
48. U.S.—Ex parte Boyd. N.Y., 106 
U.S. 647. 26 L.Ed. 1200. 

48, Kan.—Young v. Ledrick, 14 Kan. 
92. 

80, Pa.—Horstman v. Kaufman. 97 
Pa; 147, 39 Am.R. 802. 

81. Pa.—Pennock v. West, 23 Pa. 
Dist. 1062, 43 Pa.Co. 16, distin¬ 
guishing Horstman v. Kaufman, 97 
Pa. 147, 39 Am.R. 802. 

58. Cal.—Bryant v. State Bank, 8 P. 
644. 2 Cal.Unrep.Cas. 667. 

83. N.Y.—F. B. Compton ft Co. v. 
Williams. 290 N.Y.S. 984, 248 App. 
Dlv. 546—Kommel v. Karron. 283 N. 
Y.S. 963, 167 Misc. 557—Scheuer v. 
Elsenstein, 8 N.Y.S.2d 247. 

23 C.J. p 828 note 71. 

84. N.Y.—Braun v. Korostoff, 296 
N.Y.S. 839, 163 Misc. 882—Gotham 
Nat. Bank of New York v. Strun- 
sky, 298 N.Y.S. 961, 162 Misc. 673. 

85. N.Y.—Clark v. Shaw, 164 N.Y.S. 
1101, 91 Misc. 245. 

23 C.J. p 829 note 3. 

58. Ohio.—^Sam Savin, Inc.,'v. Burd- 
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judgment creditor is the only one who can institute 
the proceedings.^^ That is, the proceedings may be 
maintained only by a judgment creditor as distin¬ 
guished from a simple contract creditor,and as 
distinguished from a person who is neither a judg¬ 
ment creditor nor a person authorized to act for 
him.®® The term “judgment creditor” as used in 
this connection is broad enough to signify a per¬ 
son who is authorized or entitled to collect or oth¬ 
erwise enforce a money judgment.®® One subro¬ 
gated to the judgment creditor's rights may main¬ 
tain such proceedings.®! 

Supplementary proceedings cannot be instituted 
by a person in his individual capacity against him¬ 
self in his representative capacity.®® 

Agent, attorney, or representative of creditor. 
The duly authorized agents of the judgment cred¬ 
itor,®® such as his attorney,®^ may institute supple¬ 
mentary proceedings, as may the personal repre¬ 
sentatives of a deceased judgment creditor,®® and it 
is not necessary that the latter should have the judg¬ 
ment revived or continued before proceeding to en¬ 
force it.®® 

If the authority of an attorney has ended with 
the death of plaintiff, proceedings thereafter must 
be taken in the name of the personal representa¬ 
tives or successors in interest of deceased plain¬ 
tiff.®*^ Where the attorney has a lien on the judg¬ 
ment for his own costs and fees, which his client 
refuses to pay, he may enforce the judgment 
through these proceedings to collect the sum due to 
him.®® 

Assignee of judgment. Supplementary proceed¬ 
ings may be maintained by an assignee of the 


judgment,®® either in his own name, or in the name 
of his assignor, the original judgment creditor.7® 
He may maintain the proceedings even where the 
assignment was made after the return of execution 
unsatisfied,and notwithstanding the death of the 
original judgment creditor.*^® 

Receiver, Where the judgment creditor is a 
corporation in the hands of a receiver, the receiver 
may institute supplementary proceedings in the name 
of the corporation.^® After the title to the judg¬ 
ment has passed from the client to a receiver, an 
attorney must procure leave of the court to insti¬ 
tute the proceedings.*^^ 

A receiver appointed in supplementary proceed¬ 
ings is not entitled to seek an examination of a 
third person in the supplementary proceedings.*^® 

Stockholders. A minority stockholder who recov¬ 
ers a judgment in favor of the corporation against 
its directors may bring supplementary proceedings 
on behalf of the corporation to collect the judg¬ 
ment.*^® 

§ 348. Persons against Whom Proceedings 
May Be Maintained 

Supplementary proceedinge ordinarily may be main¬ 
tained agalnat any Judgment debtor, but whether such 
proceedinge are available against a corporate judgment 
debtor depends on the statutes In the particular juris¬ 
diction. 

If the requisite jurisdictional facts exist, or¬ 
dinarily supplementary proceedings may be main¬ 
tained against any judgment debtor,*^*^ including 
infants,*^® a lunatic,*^® or trustees against whom 
judgment has been recovered as such,®® and, it 
seems, a sheriff against whom execution has is- 


sal, 22 N.E.2d 914, 61 Ohio App. 
639. 

57. N.Y.—Title Guarantee & Trust 
Co. V. Brown, 121 N.Y.S. 891, 136 
App.Div. 843—Kemp v. Gartenberg, 
166 N.Y.S. 883. 

68. N.C.—Righton v. Pruden, 73 N. 
C. 61, followed in La Fountain v. 
Southern Underwriters’ Assoc., 79 
N.C. 614. 

69. N.Y.—Title Guarantee & Trust 
Co. V. Brown, 121 N.Y.S. 891, 136 
App.Div. 843. 

eOi. N.Y.—Kemp v. Gartenberg, 166 
N,Yi6. 888. 

81. N.Y.—^Munch Brewery v. Grief, 
11 N.Y.S.2d 126, reversing 6 N.Y.S. 
2d 989, 169 Mlsc. 882. 

88 . N.Y.—In re Livingston, 27 Hun 
607. 

88 . N.Y.—^Hawes v. Barr, 80 N.Y. 
Super. 462. 

84. Ind.—^Bden v. Everson, 66 Ind. 
118. 


NY.—Ward v. Roy. 69 N.Y. 96. 

23 C.J. p 830 note 14. 

65. N.Y.—Collier v. De Revere, 7 
Hun 61. 

23 C.J. p 830 note 16. 

66. N.Y.—Pardee v. Tilton, 20 Hun 

76. 58 How.Pr. 476—Walker v. Don¬ 
ovan, 6 Daly 652, 63 How.Pr. 3. 

67. N.Y.—AmorO v. La Mot he, 6 Abb. 
N.Cas. 146. 

68. N.Y.—Russell v. Somerville, 10 
Abb.N.Cas. 395. 

23 C.J. p 830 note 18. 

69. N.Y.—In re National Bank of 
Oxford, 16 N.Y.S.2d 429. 

23 C.J. p 829 note 8. 

TO. N.Y.—Kemp v. Gartenberg, 156 
N.Y.S. 883. 

71. N.Y.—Ross V. ClUBsman, 6 N.Y. 

Super. 676, Code Rep.,N.S., 91. 

23 C.J. p 829 note 11. 

78. N.Y.—<!rlll v. Kornmeyer, 66 
How.Pr. 276, following Ross v. 
Clussman, 1 Code Rep.,N.S., 91. 
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73. N.Y.—Wright v. Nostrand, 94 N. 
Y. 31. 

74- N.Y.—Moore v. Taylor, 2 How. 
Pr.,N.S., 343. 

75. N.Y.—Rosenblum v. Marmur, 
245 N.Y.S. 283, 230 App.Div. 468. 

76. N.Y.—Earl v. Brewer, 289 N.Y. 
S. 150, 248 App.Div. 314, revers¬ 
ing 282 N.Y.S. 922, 15'6 Misc. 881, 
affirmed 8 NE.2d 339, 273 N.Y. 
669. 

77. N.Y.—Logan v. McCall Pub. Co., 
35 N.?:. 655, 140 N.Y. 447, 23 N.Y. 
Civ.Proc. 250. 

Judgment against estate as basis for 
supplementary proceedings see in¬ 
fra 5 360. 

78. N.Y.—Lederer v. Ehrenfeld, 49' 
How.Pr. 403. 

79k N.J.—Wilkinson v. Markert, 47 
A. 488, 65 N.J.Law 518, 521. 

23 C.J. p 830 note 25. 

sa N.Y.—Matter of Gough, 62 N. 
Y.S. 627, 31 App.Div. 307. 
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sued.s^ The proceedings may be maintained against 
a married woman.®* The proceedings may be main¬ 
tained against joint debtors,®* or against one or 
more of several debtors;®^ but a discharged bank¬ 
rupt®® or a foreign consul®® will not be compelled 
to submit to an examination in supplementary pro¬ 
ceedings. 

After a judgment against a corporation, where 
the judgment creditor is permitted to issue execu¬ 
tion against stockholders, the stockholders are not 
judgment debtors as against whom supplementary 
proceedings may be maintained.®^ 

Corporations. Whether supplementary proceed¬ 
ings may be maintained against a corporation which 
is the judgment debtor depends on the statutes and 
practice of the jurisdiction in which the remedy is 
sought; in some jurisdictions the remedy has been 


allowed,®® while in others it has been denied.®® 
Municipal corporations are not subject to exam¬ 
ination as a judgment debtor, where it is not ex¬ 
pressly so provided by statute.®® 

Third persons. Where the statute so provides, 
the court has the power to bring in and implead 
third persons when relief against them seems war¬ 
ranted.®^ The examination of third persons in sup¬ 
plementary proceedings is treated infra § 362. 

§ 349. Property or Rights Which May Be 
Reached 

At a general rule any property owned by the Judg¬ 
ment debtor can be reached by tupplementary pro- 
ceedingt. 

The general rule is that supplementary proceed¬ 
ings are broad enough to reach any property of the 
judgment debtor,®* real or personal.®* In some 


81. N.T.—^Potts V. Davidson, 1 How. 
Pr.,N.S., SI'S. 

88. N.Y.—^Thompson v. Sargent, 15 
Abb.Pr. 452. 

S.C.—Cllnkacales v. Hall, 1'5 S.C. 602. 

83. N.C.—Weiller v. Lawrence, 81 
N.C. 65. 

84, W.Va.—Lewis v. Rosen, IS W. 
Va. 61. 

23 'C.J. p 830 note 32. 

85« N.y.—-Leo V. Joseph, 9 N.T.S. 
612. 

23 C.J. p 830 note 33. 

80L N.Y.—Griffin v. Dominguez, 9 
N.Y.Super. 656. 11 N.Y.Leg.Obs. 

285. 

87. Kan.—^Hentig v. James, 22 Kan. 
326. 

88. S.D.—South Bend Toy Mfg. Co. 
V. Pierre P. & M. Ins. Co., 6*6 N.W. 
98, 4 S.D. 173. 

23 C.J. p 830 note 37. 

88 . Mass.—B. F. Huntley Furniture 
Co. V. Parker, 196 N.E. 925, 291 
Mass. 339. 

Fa.—Commercial Nat. Bank & Trust 
Co. V. American Kid Co., 16 Pa. 
Dist. & Co. 799—Kohn. Adler & 
Co. V. 1. Hyman & Co., 9 Pa.Dlst. 
& Co. 3. 

23 C.J. p 830 note 38.* 

Za How York 

(1) Supplementary proceedings 
may be maintained against corpo¬ 
rations.—Boucker Contracting Co. v. 
Callahan Contracting Co., 113 N.E. 
257, 268, 218 N.Y. 321—23 C.J. p 831 
note 43. 

(2) The provisions of the old code 
relating to supplementary proceed¬ 
ings applied to natural persons only. 
—Sherwood v. Buffalo, etc., R. Co., 
12 How.Pr. 136—23 C.J, p 830 note 

89. 

(3) In a subsequent revision, one 
section expressly provided for pro¬ 
ceedings against a “Judgment debt¬ 
or," without making any distinction 


between a natural person and a cor¬ 
poration.—Logan V. McCall Pub. Co., 
35 N.E. 655. 140 N.Y. 447, 449, re¬ 
versing 25 N.Y.S. 1142, 6 Mlsc. 635. 

(4) In another section, however it 
expressly declared that the provi¬ 
sions relating to supplementary pro¬ 
visions do not apply where the Judg¬ 
ment debtor is a corporation created 
by or under the laws of the state, or 
a foreign corporation or joint-stock 
association which does business 
within the state or has within the 
state a business or Uscal agency or 
agency for the transfer of stock, ex¬ 
cept in those actions or special pro¬ 
ceedings brought by or against the 
people of the state.—Logan v. Mc¬ 
Call Pub. Co., supra—23 C.J. p 831 
note 41, 

(5) These provisions by implica¬ 
tion authorized supplementary pro¬ 
ceedings against a foreign corpora¬ 
tion doing no business in and having 
no agent in the state.—Logan v. 
McCall Pub. Co., supra—23 C.J. p 831 
note 42. 

90u S.D.—South Bend Toy Mfg. Co. 
V. Pierre F. & M. Ins. Co., '56 N.W. 
98, 4 S.D. 173, 183. 

23 C.J. p 831 note 45. 

81. Fla.—Richard v. McNair, 164 
So. 836, 121 Fla. 733—^Ryan's Fur¬ 
niture Exchange v. McNair, 162 
So. 483, 120 Fla. 109. 

xroaresident 

A nonresident adverse claimant to 
judgment debtor’s property may be 
made a party to proceeding supple¬ 
mental to execution.—Junkin v. An¬ 
derson, Wash., 120 P.2d 648. 

98. U.S.—Florida Ouaranteed Secu¬ 
rities V. McAllister, D.C.Fla., 47 
F.2d 762. 

23 C.J. p 831 note 60, p 882 ‘note 73. 
Property; 

Acquired by receiver see infra 9 
892. 
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Subject to turnover order see in¬ 
fra 9 383. 

All property or property rights 
Statute providing for proceedings 
supplementary to execution was in¬ 
tended to give circuit courts broad 
discretionary powers to accomplish 
purpose of statute, which was to 
confer on circuit courts right to sub¬ 
ject all property, or property rights 
of defendant in execution, however 
fraudulently conveyed or concealed, 
or whether in name or possession of 
third parties, to satisfaction of ex¬ 
ecution outstanding against defend¬ 
ant.—State ex rel. Phesnix Tax Title 
Corporation v. Viney, 163 So. 57, 120 
Fla. 657—Ryan’s Furniture Exchange 
V. McNair, 162 So. 4'83, 120 Fla. 109. 

Boubtfnl or obirtmotad titlo 

A creditor will not be confined to 
property of a doubtful or obstructed 
title in the enforcement of his judg¬ 
ment.—Beck V. Dennis, 15 A.2d 457, 
128 N.J.Eq. 128. 

Proporty hands or’ dobtor 

Words “in the hands of," judg¬ 
ment debtor, as used in Florida stat¬ 
ute relating to proceedings supple¬ 
mentary to execution, mean, in effect, 
"in the possession of."—^Florida 
Ouaranteed Securities v. McAllister, 
D.C.Fla.. 47 F.2d 762. 

Stock of mezgod corporation 

In proceedings supplemental to ex¬ 
ecution, that corporation which was 
judgment debtor had merged illegal¬ 
ly with another corporation did not 
give judgment creditor right to stock 
Issued by merged corporation to 
stockholders of debtor corporation. 
—Trounce v. Whittier Sav. Bank, 29 
P.2d 789. 136 Cal.A;pp. 761. 

93. U.S.—^Florida Guaranteed Secu¬ 
rities V. McAllister, D.C.Fla., 47 
F.2d 762. 

Utah.-^leverly v. District Court of 
Second Judicial Dist. in and for 
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states it has been held that whatever can be reached 
by a creditor’s bill can be reached by these proceed¬ 
ings.®* In some states only property that the debt¬ 
or could sue for can be reached, where in the hands 
of, or owing by, a third person.®® 

It has been held that property which can be 
reached by supplementary proceedings includes 
money fraudulently withheld by the debtor,®® an in¬ 
terest in a partnership,®*^ patents and copyrights,®® 
property held by a municipality,®® property retained 
by the debtor after a general assignment for the ben¬ 
efit of creditors,1 dower after the death of the hus¬ 
band but not admeasured,^ proceeds of a mortgage 
taken as security for a legacy and assigned without 
consideration,® and property in another state.* The 
interest of a chattel mortgagor, although the mort¬ 
gage is past due, may be reached, where the mort¬ 
gage provides for turning over to the mortgagor any 
surplus arising from the sale.® Money received 
from the federal government for goods sold to it 
may be reached.® 

On the other hand, it has been held that contin¬ 
gent fees of an attorney in an undetermined case,^ 
the interest of a mortgagee in personal property,® 
money transferred by the judgment debtor to its fis¬ 
cal agent under an indenture irrevocably authoriz¬ 
ing the agent to pay interest on the debtor’s bonds 
with such money,® money deposited by a third per¬ 
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son as bail,i® or public moneys or moneys in the 
hands of a public officercannot be reached in 
supplementary proceedings. In some states a vest¬ 
ed interest in real estate cannot be sold in supple¬ 
mentary proceedings since it may be sold under ex¬ 
ecution. ^ 2 

After-acquired property. The proceedings affect 
only property which the debtor has at the time the 
order for his examination is served, and not prop¬ 
erty thereafter acquired,^® although according to 
some authorities properly acquired by the debtor 
after the issuance of the order for examination but 
before the time of hearing may be reached.^* 

Rents accruing under an existing lease arc not 
after-acquired property.^® 

Alimony. Alimony awarded to the debtor cannot 
ordinarily be reached in supplementary proceedings 
where the claim antedates the allowance of ali¬ 
mony,^® but it may be reached in such proceedings 
on a claim arising after alimony has been allowed, 
particularly where the claim is for necessaries.!*^ 

Choses in action. A chose in action owned by 
the judgment debtor may be reached in supplemen¬ 
tary proceedings,!® unless the claim is one that is 
nonassignable.!® The liability of a third person to 
the judgment debtor may be reached where it is a 
present, fixed liability;®® a contingent or uncertain 
liability cannot be reached.®! A judgment recov- 


Davls County. 39 r.2d 748, 85 

Utah 440. 

94b N.T.—Barnes v. Morgan, 3 Hun 
703, 6 Thomps. & C. 105. 

96. Va.--Preitas v. Griffith, 71 S.B. 
531, 112 Va. 343. 

W.Va.—Swann v. Summers, 19 W.Va. 
116. 

98. Ind.—Baker v. State, 9 N.E. 711, 
109 Ind. 47. 

97. N.Y.—Lovins v. Laub, 147 N.Y. 
S. 304, 85 Mlsc. 336. 

98. Cal.—Pacific Bank v. Robinson, 
57 Cal. 520. 40 Am.H. 120. 

99. Minn.—Knight v. Nash, 22 
Minn. 452. 

1. N.Y.—Eastern Nat. Bank v. Hul- 
shizer, 2 N.Y.St. 115. 

8. N.Y.—Payne v. Becker, 87 N.Y. 
153, reversing 22 Hun 28. 

3. N.Y.—Muller v. Hall, 49 rfow. 
Pr. 374. 

4. N.J.—Peck V. Low, 7 N.J.L.J. 360. 
N.Y.—Fenner v. Sanborn, 37 Barb. 

610. 

5. N.Y.—Moss V. Llghtflne, 111 N. 
Y.S. 675, 60 Misc. 62. 

8. S.C.—Deer Island Lumber Co. v. 
Virglnia-Carolina Chemical Co., 97 
S.E. 833, 111 S.C. 299. 

7. Colo.—Walker v. Staley. 1 P.2d 


924, 925, 89 Colo. 292, citing Cor¬ 
pus Juris. 

N.Y.—Gibney v. Reilly, 56 N.Y S. 
1055, 26 Misc. 275. 

8« Or.—Knowles v. Herbert, 4 P. 
126. 11 Or. 64, 240. 

9. N.Y.—Peskowitz v. United Steel 
Works Corporation, 9 N.Y.S.2d 891. 

10. N.Y.—MeShane v. Pinkham, 19 
N.Y.S. 969, 22 N.Y.Civ.Proc. 173. 

11. N.Y.—^Lowber v. New York, 7 
Abb.Pr. 248. 

23 O.J. p 832 note 94. 

18. N.Y.—Monolithic Drain & Con¬ 
duit Co. V. Dewsnap, 41 N.Y.S. 224, 
25 N Y.Civ.Proc. 380. 

13. Minn.—Christensen v. Tostevin, 
53 N.W. 461, 51 Minn. 230. 

23 C.J. p 833 note 7. 

14. Cal.—Bruton v. Tearle, *69 P.2d 
953. 7 Cal.3d 48, 106 A.L.R. 580. 

15. N.Y.—Lertora v. Keimann, 53 
N.Y.S. 921, 5 N.Y.Ann.Cas. 19. 

16. N.Y.—Romaine v. Chauncey, 29 
N.E. 826, 129 N.Y. 566, 26 Am.S.U. 
544. 14 L.R.A. 712. affirming 15 
N.Y.S. 198, 60 Hun 477, 21 N.Y. 
Civ.Proc. 76—Anna Tappe, Inc., v. 
Battelle, 249 N.Y.S. 589. 140 Misc. 
49. 


17. N.Y.—Anna Tappe, Inc., v. Bat¬ 
telle, supra. 

18. U S.—Newberry v. Davison 

Chemical Co., C.C.A.N.C., 65 P.2d 
724, certiorari denied 64 S.Ct. 75, 
two cases, 290 U.S. 660, 78 L.Ed. 
571. 

Ky.—Wittenauer v. Kaelin, 15 S.W. 

2d 46'1, 228 Ky. '679. 

N.Y.—Bank of Richmond ville v. 

Hicks, 197 N.Y.S. 369. 

N.C.—McIntosh Grocery Co. v. New¬ 
man. 114 S.E. '535, 184 N.C. 370. 

23 C.J. p 831 note 60, p 832 note 70. 
Insurance policies and proceeds see 
infra § 350. 

19. Ky.—Wittenauer v. Kaelin, 15 
S.W.2d 461, 228 Ky. 679. 

aa Ohio.—Kuhn v. Wolf. 16 N.E. 
2d 1017, 59 Ohio App. 15—Pettitt 
Bros Hardware Co. v. City of Ak¬ 
ron, 155 N.E. 396, 23 Ohio App. 
233. 

81. Ohio.—^Kuhn v. Wolf, 16 N.E.2d 
1017, 59 Ohio App. 15—Pettitt 

Bros. Hardware Co. v. City of Ak¬ 
ron, 155 N.E. 396, 23 Ohio App. 
233. 

Deposit for gas and slectzlcitj 

Deposit by consumer with compa¬ 
ny as security for payment of gas 
and electricity did not give com¬ 
pany "property” of consumer or 
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ered by the judgment debtor ,22 shares of corporate 
stock l^longing to the debtor and deemed to be in 
the possession of the corporation ,22 an annuity,24 
a right of action on contract,22 a cause of action for 
trespass to realty which will survive,28 or a vested 
interest in the funds of an organization evidenced 
by a certificate of membcrship27 may be reached. 
United States bonds may be reached in a state court 
by supplementary proceedings the same as any oth¬ 
er property .22 

On the other hand, it has been held that a check 
not yet delivered to or accepted by the debtor ,22 cor¬ 
porate bonds which arc still in the hands of the 
corporation, its agents, or trustees, and which have 
not yet become property by negotiation or passing 
into the hands of holders for value,20 may not be 
reached in supplementary proceedings. 

Equitable interests. In some jurisdictions eq¬ 
uitable interests not subject to execution cannot be 
reached in supplementary proceedings ,21 but in oth¬ 
er states equitable interests may be reached .22 

Membership in exchange. A transferable seat or 
membership in an exchange may be reached in sup¬ 
plementary proceedings,^^ provided the court has 
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the power to compel an involuntary transfer of the 

membership.24 

Property in custody of law. Property in the cus¬ 
tody of the law cannot be reached without an order 
of the court in whose custody the property is.®® 

Ownership or possession of property. If the judg¬ 
ment debtor is not the owner of the property or the 
title thereto is in dispute, it cannot except as the 
statute may provide for the determination of title 
ordinarily be reached in supplementary proceed¬ 
ings,®® or at least, where the title is in dispute, it 
can be reached only by an action by the receiver or 
judgment creditor, as discussed infra §§ 383, 384, 
393. Where the judgment debtor is in possession 
of the property and there is no real or serious dis¬ 
pute as to his ownership of it, it may be reached.®^ 

Property assigned prior to the commencement of 
supplementary proceedings cannot be reached,®® ex¬ 
cept by an action to set the assignment aside where 
it is fraudulent or otherwise invalid, as discussed in¬ 
fra § 393. Under the statutes in some jurisdictions 
a judgment creditor who serves a third party order 
or subpoena on a third party debtor takes precedence 
over a subsequent assignee of the judgment debt¬ 
or.®® 
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cause company to become “Indebt¬ 
ed” to consumer within statute, so 
as to entitle Judgment creditor of 
consumer to attach deposit prior to 
closing: account of consumer, not- 
withstandingr there was no outstand- 
iner chargre against consumer at time 
of service of third party’s subP^na. 
—Parke, Davis & Co. v. Levine, 11 
N.Y.S.2d 773, 171 Misc. 185. 

BafUnd on lloense 

As respects whether state comp¬ 
troller had any property of liquor 
licensee as to which Judgment cred¬ 
itor of licensee could institute third- 
party supplementary proceeding, pos¬ 
sibility that licensee might surren¬ 
der its license in future and so be¬ 
come entitled to refund did not cre¬ 
ate “property” or “Indebtedness” 
within meaning of statute.—^Heilman 
V. St. Cloud Restaurant. 297 N.T.S. 
Ill, 164 Misc. 15. 

as. S.C.—Rhodes v. Casey, 20 S.C. 
491. 

20 C.jr. p 832 note 71. 

83. Ohio.—Ball v. Towle Mfg. Co., 
<65 N.E. 1015. 67 Ohio St. 806, 93 
Am.S.R. 682. 

84. N.Y.—Ten Broeck v. Sloo, 2 
Abb.Pr. 234, 13 How.Pr. 28. 

86h N.Y.—Ten Broeck v. Sloo, supra 
—Swartout V. Schwester, 5 Redf. 
Surr. 497. 

sa N.Y.—-Bennett v. Wolf oik, 30 N. 
Y.S. 828, 80 Hun 890. 


87. N.Y.—Dease v. Reese, ®0 N.Y. 

S. 590, 39 Misc. 657. 

23 C.J. p 832 note 80. 

8& Ind.—Kelley v. Bell, 88 N.E. 58. 
172 Ind. 690, affirming, App.. 83 
N.E. 773. 

89. N.Y.—Cooman v. Board of Ed¬ 
ucation, 37 Hun 94. 
aO. N.Y.—Cunningham v. Pennsyl¬ 
vania, S. & N. E. R. Co„ 11 N.Y.St. 
663. 

31. N.C.—McCaskill v. Lancashire, 
83 N.C. 393. 

23 C.J. p 881 note 64. 

Title of chattel mortgagee, where 
it is a mere equity, may not be 
reached.—Knowles v. Herbert, 4 P. 
126, 11 Or. 54, 240. 

38. Ind.—^Pigg v. Snook, 9 Ind. 202. 
23 C.J. p 832 note 68. 

33. N.Y.—Powell v. Waldron, i89 N. 
Y. 328, 42 Am.R. 301—Leggett v. 
Waller. 80 N.Y.S. 13, 89 Misc. 408. 
23 C.J. p 333 note 13. 

34* N.Y.—Ulmann v. Thomas, 175 
N.E. 192, 255 N.Y. 506, affirming 
243 N.Y.S. 771, 229 App.Dlv. 855. 
and reargument denied 177 N.E. 
156, 256 N.Y. *598. 

35. Cal.—McCracken v. Lott, 44 P. 
2d 355, 3 Cal.2d 194. 

23 C.J. p 832 note 74. 

36. Cal.—^Bond v. Bulgheroni, 8 P. 
3d 130, 215 Cal. 7. 

23 C.J. p 832 note 2. 
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Duty to afford hearing to claimants 
see infra 5 358. 

Determination of disputed ownership 
or indebtedness on examination 
see infra S 378 c. 

Property not in debtor’s possession 

In proceeding supplementary to ex¬ 
ecution, court erred in summarily ad¬ 
judicating the rights of property not 
In the possession or control of the 
Judgment debtor at time receiver 
was appointed to satisfy the de¬ 
mands of the Judgment creditor.— 
Northern Nat. Bank of Duluth y. 
McLaughlin, 280 N.W. 852. 203 Minn. 
253. 

Prooednrs to be followed 

The statute regarding proceedings 
supplemental to execution and set¬ 
ting out the procedure to be followed 
where the title or the right to pos¬ 
session of real or personal property 
is disclaimed by the Judgment debt¬ 
or, or is substantially disputed by 
another person, provides the exclu¬ 
sive procedure to be followed ip such 
circumstances.—Junkln v. Anderson, 
Wash., 120 P.2d 548. 

37. N.Y.—Matter of Weld, 64 N.Y. 
S. 253, 34 App.Div. 471. 

3& N.Y.—Watrous v. Lathrop, 6 
N.Y.Super. 700. 

39. N.Y.—^Weinberg v. Schwarts. 14 
N.Y.S.2d 654. 

Pocmsxly 

(1) A valid assignment, made aft¬ 
er the service of a third party order 
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§ 350. — Exempt Property 

Property which it exempt from execution cannot be 
reached for the benefit of a Judgment creditor in aupple- 
mentary prooeedingt. 

Property exempt from levy and sale on execution, 
or its proceeds, cannot be appropriated in supple¬ 
mentary proceedings.^® por instance, on this 
ground it has been held that a pension,^^ a watch 
used by the debtor in his occupation^ 2 rather than 
worn merely as an ornament,^® a share in a law li¬ 
brary held by a lawyer as a working tool,^^ and a 
judgment for the conversion of exempt property or 
the proceeds of such judgment's may not be reached 
in supplementary proceedings. Property without 
the state, belonging to a nonresident debtor, which 
would be exempt if within the state, cannot be 
reached.^® It is doubtful where an exemption is 
claimed whether the question of its validity can be 
determined in these proceedings.^^ 

Insurance policies and proceeds thereof. It has 
been held that a life policy as to which insured has 
a property right and a surrender value may be 
reached by insured’s judgment creditors in supple¬ 
mentary proceedings.^® However, an insurance pol¬ 
icy validly assigned to a third person before judg¬ 
ment may not be reached.^® 

Under a statute providing that a policy payable to 
a third person as beneficiary shall not be subject to 
the claims of insured’s creditors, a judgment credi¬ 
tor of the insured cannot reach such policy even 
though the judgment creditor is the beneficiary and 


has the power to change the beneficiary,®® or al¬ 
though insured retains the right to change the bene- 
ficiary.®! Where the beneficiary dies and the poli¬ 
cy thereby becomes payable to insured's estate, judg¬ 
ment creditors of insured can reach it.®2 

Industrial policies, payable to insured’s estate or 
to his blood relatives where they are equitably en¬ 
titled to the proceeds as reimbursement for expendi¬ 
tures made in connection with insured’s illness or 
death have been held to be®® and not to be®^ subject 
in supplementary proceedings to the claim of a judg¬ 
ment creditor of insured. It has been held that the 
court may, in its discretion, refuse to compel a judg¬ 
ment debtor to turn over an industrial policy which 
has no present surrender value and the premiums 
on which have been paid with pension money.®® 

Money due the judgment debtor as exclusive ben¬ 
eficiary of a health and accident policy may be 
reached in supplementary proceedings,®® and the 
same is true as to disability benefits due to insured 
under a life insurance policy although the surren¬ 
der value and the proceeds payable on death are 
exempt.®^ 

Although the interest of a wife as beneficiary of 
a policy on the life of her husband cannot be 
reached by her judgment creditors during his life,®® 
the proceeds of the policy may be reached on the 
husband’s death.®® 

Even where the policy is exempt, the exemption 
may not attach to money borrowed on the policy.®® 


or subpoena on a third party debt¬ 
or, took precedence over the rigrhts 
of the judfonent creditor,—Prospect 
Coal Co., Inc. v. Commercial Credit 
Corporation, 293 N.Y.S. 231, 3.61 Misc. 
780—Weinberg: v. Schwartz, 14 N.Y. 
S.2d •564. 

(2) The same rule applied to an 
assigrnment which did not become ef¬ 
fective until after the service of the 
third party order or subpoena.— 
Weinberg: v. Schwartz, supra. 

(3) However, even before the stat¬ 
utory change, there was authority 
that the transfer of a debt by the 
Judg:ment debtor to a third party 
after the service of a stay order on 
the third party debtor did not take 
the debt beyond the judgment credi¬ 
tor’s reach in supplementary pro¬ 
ceedings.—Lebowitz v. Bowery Sav. 
Bank, 281 N.Y.S. 176, 165 Misc. 567. 

N.Y.—Ford v. Bailey, 20 N.Y.S. 

2d 113, 259 App.Dlv. 505. 

23 C.J. p 833 note 9. 

41. N.Y.—Ford v. Bailey, supra— 

Ley Realty Corporation v. Foley, 

2'93 N.Y.S. 795, 161 Misc. 666. 

28 C.J. p 833 note 10. 

4& N.Y.—^In re Bdlunds, 86 Hun 


367—Merriam v. Hill, 1 N.Y.Wkly. 
Dig. 260. 

43. N.Y.—Peck v. Mulvihlll, 2 N.Y. 
City Ct. 424. 

44- N.Y.— Keiher v. Shipherd, 4 N. 
Y.Civ.Proc. 274. 

45. N.Y.—Tillotson v. Wolcott, 48 
N.Y. 188—Andrews v. Rowan, 28 
How.Pr. 126, 

46. N.Y.—Bunn v. Fonda, 2 Code 
Rep. 70. 

47. N.Y.—Dickinson v. Onderdonk, 
IS Hun 479. 

48. N.Y —Belgel v. Windschauer, 
274 NT.S. 860, 153 Misc. 389. 

23 C.J. p 832 note 97. 

Folloj payable to estate 

(1) Endowment policy.—Rockwood 
& Co V. Trop. 207 N.Y.S. 607, 211 
App.Dlv. 42*1, reversed on other 
grounds 208 N.Y.S. 469, 212 App. 
Div. 883. 

(2) Life policy.—Beigel v. Wind¬ 
schauer, 274 N.Y.S. 860, I'SS Misc. 
389. 

4P. Ind.—Rod well v. Johnston, 62 
N.E. 798, 152 Ind. 525. 
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60. N.Y.—Abraham v. Abraham, 278 
NT S. 863, 155 Misc. 574. 

51. N.Y.—40 West 67th Street Real¬ 
ty Corporation v. Starr, 267 N.Y.S. 
740, 149 Misc. 470. 

5«- N.Y.—Bender v. Kolber, 13 N. 
Y.S.2d 1013, 172 Misc. 23. 

N.Y.—Billings v. Lynch, 292 N. 
Y.S. 344, 161 Misc. 496. 

54. NY.—Sullivan v. Bock, 284 N. 

Y.S. 297, r67 Misc. 327. 

56. N.Y.—Billings v. Lynch, 292 N. 
Y.S. 344, 161 Misc. 496. 

561 NY —Oriole Textile Co. v. Rob¬ 
ert Silk & Woolen Co., 265 N.Y.S. 
447. 147 Misc. 524. 

67. NY.—Herbach v. Herbach, 2'65 
N.Y.S. 144, 148 Misc. 83. 

58. NY.—Baron v. Brummer, ‘3 N. 
E. 474, 100 N.Y. 372—Masten v. 
Amerman, 4 N Y.S. 681, 51 Hun 
244, reversing 20 Abb.N Cas. 443. 

59. N.Y.—Cro.sby v. Stephan, 32 
Hun 4 78, appeal dismissed 97 N.Y. 
606—Millington v. Pox, 13 N.Y.S. 
334. 

ea Ohio.—Kuhn v. Wolf, 16 N.B1.2d 
I 1017, 59 Ohio App. 16. 
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§ 351. —— Trust Property 

Property heM in* trust for the Judgment debtor, un¬ 
less exempt by statute, can be reaohed In supplementary 
proceedings. 

Property held in trust for the judgment debtor 
can be reached in supplementary proceedings unless 
by statute such property is exempt.®^ In some ju¬ 
risdictions, by statute, money or other property held 
in trust for the debtor cannot be reached by these 
proceedings where the trust was created by, or the 
trust fund proceeded from, a person other than the 
debtor,®^ unless the trust has been so far performed 
that the fund is payable directly to the debtor.®® 
A legacy in the hands of an executor, on no trust 
except to pay it over to the legatee, is not a trust 
created by some person other than the debtor him¬ 
self.®^ Death benefits paid by a fraternal order to 
the beneficiary of a deceased member, and thereaft¬ 
er deposited in trust for the benefit of such benefici¬ 
ary, is a trust created by a person for her own ben¬ 
efit within the statute.®® 

The income of personalty originaMy belonging to 
the debtor and held under an invalid trust for his 
support may be reached,®® as may a fund created 
by the debtor himself from the sale of his own prop¬ 
erty ;®7 and where money is apparently held in trust 
for the debtor, but in reality it is so held to protect 
him, it may be reached.®® 

§ 352. -Earnings in General 

UnICM exempted by etatute, the earninge of the 
judgment debtor may be reached In eupplementary 
proceedinge. 

Earnings of the judgment debtor may be reached 
in supplementary proceedings in the absence of a 
statute to the contrary.®® 


However, in some jurisdictions the statute ex¬ 
pressly provides that earnings of the debtor for his 
personal services, rendered within a specified time 
next before the institution of the proceedings or 
the order, are exempt when necessary for the use 
of a family wholly or partly supported by his la¬ 
bor. 7® There is considerable confusion in constru¬ 
ing such statutes, as to what are “earnings” for 
“personal” services, within the meaning of that 
phrase as used therein.'^i The terms are sufficiently 
broad to include not only wages but also a pecuni¬ 
ary benefit indirectly accruing.^® It has been held 
that the proceeds of a saloon business,^® or a retail 
ice business where two carts and several men are 
employed,or moneys earned but turned into the 
business of the employer,*^® or income from board¬ 
ers,"^® or advances against royalties that may accrue 
on books not yet sold"^"^ are not exempt. On the oth¬ 
er hand, it has been held that personal earnings in¬ 
clude earnings of one in charge of others who him¬ 
self performs some part of the labor,'^® earnings for 
services rendered by a husband to his wife in her 
separate business,"^® earnings in a business carried 
on independently where the debtor’s services are the 
chief factor,®® and tuition fees.®^ If the debtor is 
running a business or the like, his personal earnings 
have been held in some cases to be the net profits 
realized from it.®® Necessity for use of a family will 
not ordinarily be presumed where the salary is quite 
large, but must be shown.®® A salary is not exempt 
as necessary for the support of the debtor’s family 
where its intended use is for the support of per¬ 
sons as to whom there is no legal liability.®^ The 
judgment creditor cannot compel the debtor to ex¬ 
act compensation for services rendered under the 
understanding that they were gratuitous.®® 


61.. Wls.-—Williams v. Smith, 93 N. 

W. 464, 117 Wls. 142. 

Proceedings to subject beneficiary’s 
Interest to claims of creditors see 
the C.J.S. title Trusts 9 200, also 
65 C.J. p 561 note 60-p 565 note 32. 
60. Wash.—Knettle v. Knettle, 3 P. 

2d 133. 164 Wash. 468. 

23 C.J. p 833 note 21. 

03tf N.Y.—^Lawrence v. Pease, 21 N. 
T.S. 223. 

23 C.J. p 833 note 22. 

64. N.J.—Bacon v. Bonham, 27 N.J. 

Eq. 209. aflirmed 33 N.J.Eq. 614. 
66, Bojral Agomnm dsath bsnsAt 
N.J.—Schuhardt v. Wlttke, 76 A. 570, 
76 N.J.Bq. 119. 

66. N.Y.—Sloan v. Birdsall, 11 N.Y. 
S. 814, 58 Hun 317. 

67. Colo.—^Hexter v. Clifford, 6 Colo. 
166. 

68. N.Y.—Harvey v. Arnold, 82 N. 
Y.S. 165, 84 App.Div. 132. 


69. N.J.—White v. Koehler. 57 A. 
124. 70 N.J.Law 526. 

7a N.Y.—Murray Hill Co. v. Kuhn- 
le, 169 N.Y.S. 669. *58 Mlsc. 313. 

23 C.J. p 834 note 35. 

71. N.Y.—Matter of Wyman, 78 N. 
Y.S. 546, 76 App.Div. 292. 

70. Blglit to Uv ia hoiuio t«at tr— 
N.Y.—William P. Kastlng Co. v. 

Whittle, 159 N.Y.S. 909, 174 App. 
Dlv. 224. 

73. N.Y.—Prince v. Brett. 47 N.Y. 
S. 402, 21 App.Div. 190. 

74. N.Y.—Mulford v. Gibbs, 41 N. 
Y.S. 273. 9 App.Div. 490. 

78. N.Y.—Clark v. Andrews, 19 N. 
Y.S. 211. 

7a N.Y.—Van Vechten v. Hall. 14 
How.Pr. 436—^Whalen v. Tennison, 
1 N.Y.Month.L.Bul. 22. 

23 C.J. p 834 note 41. 

77< N.Y.—St Luke’s Hospital v. 
Hall, 20 N.Y.S.2d 602. 
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7a N.Y.—Moran v. Darcy, 81 N.T. 

S. 1130, 10 Misc. 789. 

76. N.Y.—Kingman v. Frank, 6 N. 
Y.Month.L.Bul. 34. 

Sa N.Y.—’MeSkiman v. Knowlton, 
14 N.Y.S. 283. 20 N.Y.Civ.Proc. 274 
—Sandford v. Goodwin. 20 N.Y. 
Clv.Proc. 276 note. 

81. N.Y.—Miller v. Hooper, 19 Hun 
394. 

8a N.Y.—Murray Hill Co. v. Kuhn- 
le. 109 N.Y.S. 669. 58 Misc. 313. 

8a N.Y.—Twelfth Ward Bank v. 
Hamilton, 109 N.Y.S. 21, 58 Misc. 
173. 

8a N.Y.—Blake v. Bolts, 80 N.Y. 
S. 209, 9 Misc. 714, modified on 
other grounds 31 N.Y.S. 124, 10 
Misc. 333—Van Vechten v. Hall, 14 
How.Pr. 436. 

86. N.C.—Osborne v. Wilkes, 18 S.B. 
285, 108 N.C. 661. 
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Future earnings. In the absence of a special 
statute permitting such income to be reached, see 
infra §§ 383, 406, future earnings, wages, or sala¬ 
ries to become due, or which become due after serv¬ 
ice of the order for examination, cannot be reached 
by supplementary proceedings.*® If there is no 
showing as to when money was earned, it will be 
presumed to have been earned before the service 
of the order for examination.*^ Where a doubt ex¬ 
ists as to whether the sum in controversy was 
earned prior or subsequent to the order, the debtor 
is entitled to the benefit of the doubt.** 

§ 353. - Salaries of Public Officers or 

* Employees 

Except as statutes may otherwise provide, the com¬ 
pensation of a public employee cannot be reached in sup¬ 
plementary proceedings until It is In the employee’s pos¬ 
session. 

Unless otherwise provided by statute, it is gener¬ 
ally held that for reasons of public policy the wa¬ 
ges, fees, or salary of a public official, due or to be¬ 
come due from the public authorities, cannot be 
subjected in their hands to the payment of his debts 
under proceedings supplementary to execution in¬ 
stituted for that purpose;** but salary or earnings 
of such an official which he has reduced to posses¬ 


sion may be subjected to payment of the judg¬ 
ment.*® 

§ 354. Time for Proceedings 

Supplementary proceedings must be Instituted within 
the time fixed by statute, although objections may be 
waived by appearance and submission to examination. 

The time within which proceedings must be in¬ 
stituted depends on the terms of the statute under 
which the remedy is sought.®^ Generally the pro¬ 
ceedings cannot be commenced** or prosecuted** 
after the judgment has become dormant. Even 
though no time is limited, the proceedings must nev¬ 
ertheless be commenced within a reasonable time 
after the right accrues.*^ If the commencement of 
the proceedings is not limited to any time after 
entry of judgment, they may be instituted at any 
time during the life of the judgment,** especially 
where an execution has been issued during that 
time.*® Supplementary proceedings are not “an 
action on a judgment” within a provision requiring 
such actions to be commenced within six years.*"^ 

Waiver of delay. The fact that proceedings are 
commenced after the statutory time provided there¬ 
for, or after the judgment has ceased to be a lien, 
is an objection which may be waived by appearing 
and submitting to an examination,** and cannot be 


BE. Cal.—Bruton v. Tearle, 59 P.2d 
933, 7 Cal.2d 48. 106 A.L.R. 580. 
23 C.J. p 834 note 50. 

Prospective earning’s of profes¬ 
sional person are entirely hypotheti¬ 
cal and cannot be reached.—Hill v 
Central Trust Co., 168 N E. 768, 33 
Ohio App. 204. 

87. N.T.—Matter of Van Ness, 47 
N.T.S. 702, 21 Misc. 249. 

88. N.Y.—Potter v. Low, 16 How. 
Pr. 649. 

89. Oal.—Medical Finance Ass’n 
Short, 92 P.2d 96*1, 36 Cal.App.3d 
Supp. 745. 

23 C.J. p 834 note 55. 

Special execution against wages of 
government employees see 9 40^6. 

90. Cal.—Medical Finance Ass'n v. 
Short, supra. 

N.T.—B4ake v. Bolte, 31 N.Y.S. 12 4. 
10 Mlsc. 333. 24 N.Y.Civ.Proc. 166, 
1 N.Y.Ann.Cas. 78. 

Order to make payments out of wag- 
* es as received see infra 5 333. 

91. N.C.—International Harvester 

Co. of America v. Brockwell, 164 
S.E. 322, 202 N.C. 805. 

23 C.J. p 836 note 60. 

In. Msw York 

(1) Under Civ.Pract.Act 9 773, 

which authorizes the maintenance of 
proceedings supplementary ,to Judg¬ 
ment until the “judgment is satis¬ 
fied, vacated or barred by the statute 

83 C.J.S.--42 


of limitations,** the applicable statute 
of limitations is twenty years.—Bank 
of U. S. V. Hosengarten, 24 N.Y.S. 
2d 647. 175 Misc. 677—Meinhard v. 
Millstein, 293 N.Y.S. 966, 162 Misc. 
22 . 

(2) The same limitation applies to 
an order to examine a third party.— 
Gotham Nat. Bank of New York v. 
Strunsky. 293 N.Y.S. 961, 162 Misc. 
673. 

(3) Prior to the amendments of 
1935, the ten-year statute was held 
applicable where the proceeding was 
under the provision of the code gov¬ 
erning applications after return of 
execution.—Importers* & Traders’ 
Nat. Bank v. Quackenbush, S'S N.E. 
728, 143 N.Y. 567, reversing 30 N.Y. 
S. 35, 80 Hun 111—-23 C.J. p 835 notes 
64-68. 

(4) Where the judgment creditor 
revived his right in a suit on the 
original judgment, prosecuted with 
the permission of the court, and ob¬ 
tained a new judgment, he was in 
the same position that he occupied 
before the ten years began to run. 
—Importers' & Traders* Nat. Bank 
V. Quackenbush, supra. 

(5) The ten year statute was in¬ 
applicable to an order issued in aid 
of execution and before its return. 
—R. F. Stevens Co. v. Maus, 139 N 
Y.S. 1059, 165 A'Pp.Div. 249—^Press 
Pub. Co. V. McGill, 13*6 N.Y.S. 177. 
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(6) An order in aid of a levy, 
made within sixty days from the re¬ 
ceipt of the execution by the sheriff, 
could be granted after the sixty-day 
period had elapsed.—Bank of Rlch- 
mondville v. Hicks, 197 N.Y.S. 369. 

98. Ohio.—Simpson v. Hook, 6 Ohio 
Cir.Ct. 27, 3 Ohio Clr.Dec. 333. 

93. N.D.—Merchants' Nat. Bank v. 
Braithwaite, 75 N.W. 244, 7 N.D. 
358, 66 Am.S.R. 653. 

23 C.J. p 835 note 62. 

96u Wis.—Woodward v. Hall, 44 N. 
W. 114, 75 Wis. 406. 

96. N.Y.—Miller v. Rossman, 15 
How.Pr. 10. 

23 C.J. p 836 note 71. 

96. N.Y.—Miller v. Rossman, supr.a. 

97. N.Y.—Green v. Hauser, 9 N.Y. 
S. 660, 18 N.Y.Civ.Proc. 354. 

98. N.Y.—Glover v. Gargan. 42 N. 
Y.S 74, 10 App.Dlv. 627. 

23 C.J. p 836 note 71. 

Dslaj of about slztoea Bioaths be¬ 
tween time of service of order for 
examination in proceedings supple¬ 
mentary to execution and the time 
when examination was actually had, 
where no objection was raised by 
judgment debtor when he was ex¬ 
amined, was not fatal to the pro¬ 
ceedings.—Adirondack Furniture Cor¬ 
poration V. Crannell, 6 N.Y.S.2d 840, 
167 Misc. 699. 
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reserved for a motion to vacate a final order in 
which the proceedings result.®* 

§ 355. Simultaneous and Successive Pro¬ 
ceedings 

a. Simultaneous proceedings 

b. Successive proceedings 

a. Simultaiieoiis Proceedings 

Proceadingt by separata Judgment creditors may be 
maintained at the same time in the absence of statutory 
restrictions. 

The right of a judgment creditor to maintain sup¬ 
plementary proceedings is not precluded by reason 
of the fact that other supplementary proceedings by 
other creditors are pending against the same debt- 
or.l The only restrictions are that the creditors 
prosecuting the prior proceedings shall be notified 
of the present proceeding; that an examination 
shall first be had in the prior proceeding, especially 
if it is being diligently prosecuted; and that only 
one receiver shall be appointed.^ The right to an 
examination of a third party after appointment of 
a receiver is discussed infra § 362. The effect of 
an assignment for the benefit of creditors on pro¬ 
ceedings supplementary to execution is discussed in 
Assignments for Benefit of Creditors § 162 a (1). 

b. SnccesuYe Proceedings 

Successive examinations may be permitted where not 
instituted m'erely to harass the Judgment debtor. 

While the creditor is not restricted to one exam¬ 
ination,3 he will not be permitted to institute suc¬ 
cessive proceedings for examination merely in or¬ 
der to harass the judgment debtor.^ Ordinarily a 
judgment creditor is entitled to examine his debtor 
only once,5 even though he has two or more judg- 

TUrd party prooeedSngY 

In proceedinfiT to compel former 
husband of Judgment debtor to pay 
alimony to judgment creditor, irreg¬ 
ularity of not issuing third party 
subpoena within two years from re¬ 
covery of Judgment, as required by 
statute, vras waived, where husband 
did not in stipulation for adjourn’* 
ment nor in affidavit in lieu of ex¬ 
amination state any reservation as 
to his rights because of irregulari¬ 
ty.—Conlew» Inc., v. Thompson, 289 
N.T.a »62. 160 Mlsc. 551. 

gg. N.T.—Bolt V. Hauser, 10 N.Y. 

S. 397, 19 N.Y.Clv.Proc. 7. 

1. Wis.—Kellogg V. Coller, 3 N.W. 

433, 47 Win. 649. 

28 C.J. p 836 note 78. 

g. Wis.—Kellogg V. Coller, supra. 

3. N.Y.—Weiss v. Ashman, 82 N.Y. 


ments and two orders on the same judgment can¬ 
not be enforced at the same time,? so that a second 
order is improper where the original order is still 
in force or outstanding.^ An exception exists where 
the second order is obtained for the purpose of ex¬ 
amining the debtor concerning property of which 
he has come into possession since the first examina¬ 
tion, and concerning which he cannot be examined 
under the first order. In such case the second or¬ 
der does not of itself supersede the first,^ nor is it 
necessary to have the first order vacated before ob¬ 
taining the second; the proceedings under the first 
order, if not already closed or abandoned, may be 
consolidated with the proceedings under the new 
order.^® Where it is provided by statute that the 
proceedings can be discontinued or dismissed only 
by order of the judge, failure to enter orders on 
decisions dismissing former orders for examination 
precludes a new order for examination but, if 
an order of dismissal is made, the debtor cannot ob¬ 
ject that it was not entered, to defeat a second or¬ 
der for his examination, since if the entry thereof 
is required it is the duty of the successful party to 
make it.^^ a dismissal or discontinuance without 
an examination does not preclude a second order 
based on the same facts,!^ nor does the termination 
of prior proceedings by consent,or by failure to 
proceed thereunder,i5 without the entry of an or¬ 
der of discontinuance. Where the first examination 
was not concluded, otherwise than by a vacation of 
the order therefor, a further examination founded 
on* another judgment and order will not be consid¬ 
ered a second examination or as harassing.^® The 
vacation of a third party order before termination 
of the proceeding does not prohibit the service of 
another such order, where the prior order was va¬ 
cated under the mistaken belief that the proceeding 
had been closed.^? 

la N.Y.—Benedick v. Meyer, 129 N. 

Y.S. 772, 72 Miec. 158. 

11. N.Y.—German Exch. Bank v. 
Schlang. 155 N.Y.S. 924, 92 Misc. 
351. 

23 C.J. p 836 note 95. 
la. N.Y.—Consolidated Agency Co. 
V. Townsley, 129 N.Y.S. 773, 72 
Misc. 155. 

23 C.J. p 837 note 96. 

13. N.Y.—Weiss v. Ashman, 32 N.Y. 
S. 161, I'l Misc. 377, 24 N.Y.Clv. 
Proc. 268, 1 N.Y.Ann.Cas. 814. 

14. N.Y.—Carter v. Clarke, 80 N.Y. 
Super. 43. 

15. N.Y.—Dorfman v. Jacobs, 166 N. 
Y.S. 403. 100 Misc. 592. 

23 C.J. p 837 note 99. 

16. N.Y.—Methodist Book Concern 
v. Hudson, 1 How.Pr..N.S., 617. 

17. N.Y.—Orlole Textile Co. v. Rob- 


S. 161, 11 Misc. 877, 24 N.Y.Clv. 
Proc. 268. 

4. Cal.—Corcoran v. Harris, 270 P. 
391, 94 Cal.App. 19. 

N.Y.—^Davidson v. Sokiran. 280 N.Y. 

S. 117, 155 Misc. 229. 

23 C.J. p 836 note 87. 

5. N.J.—Clarke v. Londrlgan, 40 N. 
J.Law 310. 

23 C.J. p 836 note 88* 

6. N.Y.—Canavan- v. McAndrew, 20 
Hun 46. 

7. N.Y.—Gaylord v. Jones, 7 Hun 
480. 

23 C.J. p <836 note 90. 

6. N.Y.—Roscoe Lumber Co. v. 

Payne, 149 N.Y.S. 331. 

23 C.J. p 836 note 91. 

6. N.Y.—Walter v. Pecare, 11 N.Y. 
S. 146, 67 Hun 587. 
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Examination by one judgment creditor does not 
affect the right of every other judgment creditor to 
at least one examination of the debtor.^® 

Grounds, To warrant an order for a second ex¬ 
amination after one examination has been had, 
facts arising or ascertained after such examination 
and warranting a further examination must be 
shown,such as that subsequent to the examina¬ 
tion the judgment debtor has acquired property^o 
and that an alias execution has been issued and re¬ 
turned nylla bona.®^ As is pointed out infra § 366, 
the granting of a second order rests in the sound 
discretion of the judge. 

§ 356. Existence of Other Remedy 

The creditor may be compelled to elect between tup- 
plementary proceedinga and other remedies which are 
not made concurrent by statute. 

The institution of a creditor's suit does not pre¬ 
clude the institution22 or maintenance^® of supple¬ 
mentary proceedings; the remedies are concurrent 
and may be pursued simultaneously.®^ Neither arc 
pending proceedings affected by the issuance of a 
second execution®® or the levy thereof, unless it is 
clear that such levy will be sufficient to satisfy the 
judgment,®® in which latter case the creditor may 
be compelled to elect which remedy he will pur¬ 
sue.®^ While it has been held that the institution 
by the creditor of a suit to set aside a transfer or 
assignment by the judgment debtor docs not pre¬ 
clude the institution and maintenance of supplemen¬ 
tary proceedings,®® the contrary position was later 


taken in the same jurisdiction on the ground that an 
order for examination would be useless, the court 
being without power in supplementary proceedings 
to try the validity of the transfer and to order a re¬ 
transfer and application of the property in question 
to the payment of the judgment.®® 

Attachment and garnishee process. The levy of 
an attachment does not affect the right of a judg¬ 
ment creditor to institute and maintain supplemen¬ 
tary proceedings.®® Under a statute authorizing 
both garnishee executions and supplementary pro¬ 
ceedings, however, it has been held that a creditor 
who elects to take advantage of one remedy is de¬ 
barred from taking advantage of the other while 
the first is being pursued.®^ Equity will not enter¬ 
tain a bill for the purpose of summarily compelling 
a garnishee to satisfy a levy on rights and credits 
of a judgment debtor unless the remedy at law is 
inadequate.®® * 

Existence of other property. Where the statute 
merely requires a showing that execution has been 
returned unsatisfied in whole or in part, the judg¬ 
ment debtor cannot avoid the proceeding by show¬ 
ing that there was property on which the sheriff 
might have levied.®® 

§ 357. Stay of Proceedings 

Supplementary proceedings may, In the discretion of 
the Judge, be stayed if there is sound reason therefor. 

A stay of the proceedings can be granted on ap¬ 
plication therefor by the judge before whom they 
are pending.®^ While it is within the discretion 


ert Silk & Woolen Co., 265 N.Y.S. 
447, 147 MIsc. 524. 

18. N.Y.—Murphy v. Cram, 142 N. 

Y.S. 972, 157 App.Dlv. 609. 

18. N.Y.—Rosenhlum v. Marmur, 

245 N.Y.S. 283, 230 App.Dlv. 46S 
—Davidson v. Sokiran, 280 N.Y.S. 
117, 115 Mlsc. 229. 

23 C.J. p 837 note 2. 

*‘A second order of examination 
. . . should not bo made unless 

new facts are disclosed to the court 
which were not known to the judjf- 
ment creditor at the time of the for¬ 
mer hearing.’*—Corcoran v. Harris, 
270 P. 391, 392, 94 Cal.App. 19. 

aa N.J.—Clarke v. Londrigan, 40 
N.J.Law 310. 

23 C.J. p 837 note 3. 

81. N.Y.—liosee v. Allen, 40 N.Y.S. 
349, 17 Misc. 276—Weiss v. Ash¬ 
man. 32 N.Y.S. 161, 11 Misc. 377, 24 
N.Y.Clv.Proc. 2€8, 1 N.Y.Ann.Ca8. 
314. 

88 . N.Y.—In re Bachiller De Ponce 
De L.eon. 69 N.Y.S. 242. 

88 C.J. p *837 note 9. 


83. N.Y.—Matter of Allbright, 105 
N.Y.S. 486, 55 Misc. 324. 

84. N.Y.—Matter of Allbright, su¬ 
pra—In re Bachiller De Ponce De 
Leon, 69 N.Y.S. 242. 

85. N.Y.—Lilliendahl v. Pellerman, 
2 Abb.Pr. 155, 11 How.Pr. 628. 

N.C.—-Vegelahn v. Smith, 95 N.C. 254. 

23 C.J. p 837 note 13. 

ae. N.Y.—Smlth v. Davis, 17 N.Y.S. 

614, 63 Hun 100. 

23 C.J. p 837 note 14, 

87. N.Y.—Smith v. Davis, supra. 

23 C.J. p 837 note 15. 

88. N.Y,—Matter of Sickle, *5 N.Y. 
S. 703, 52 Hun 627—In re Bachil¬ 
ler De Ponce De Leon, 69 N.Y.S. 
242. 

88 . NY.—Lowther v. Lowther, 97 N. 
Y.S. 5, 110 App.Dlv. 122. 

90. N.Y.—Hanson v. Tripler, 5 N. 
Y.Super. 733, Code Rep.,N.S., 154. 

31. memedies not oonenmAt 

“We And no intention on the part 
of the Legislature to give a creditor 
two concurrent cumulative remedies 
to collect the same Judgment out 
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of income.’*—McDonnell v. McDon¬ 
nell, 24 N.E.2d 134, 135, 281 N.Y. 
480, reversing 12 N.Y.S.2d 586, 267 
AppDiv. 810. 

NeoeMdty of first resort to gamlsliss 
process 

The view has been expressed that 
a Judgment creditor should first re¬ 
sort to garnishee process where it 
will afford a reasonable chance of 
satisfying his Judgment.—Dlbner v. 
Cousmlner, 283 N.Y.S. 369, 157 Misc. 
229. 

38. N.J.—Future Building & Loan 
Ass’n V. Mazzocchi, 156 A. 463, 109 
N.J.Eq. 58. 

33. Ohio.—Stern v. Columbus Mut. 
Life Ins. Co., 177 N.E. 923, 39 Ohio 
App. 4 98. 

34. N.Y.—Genesee Bank v. Spencer. 
15 How.Pr. 14. 

23 C.J. p 838 note 18. 

Adjournments see infra S 371. 
Direotloa as effecting etag 
Where, after service of third-par¬ 
ty subpoena directed to a corpora¬ 
tion allegedly indebted to Judgment 
debtor, a motion was made in mu- 
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of the judge to grant or refuse the application,^5 
the right to proceedings after judgment in aid of 
execution cannot even be temporarily withheld from 
a judgment creditor without sound reason.®® It is 
a good reason for staying or suspending the pro¬ 
ceedings that the debtor has been discharged as an 
insolvent®^ or bankrupt.®® The proceedings will 
not be stayed because the creditor has availed him- 
.self of concurrent remedies, such as a creditor’s 
suit,®® or because an appeal has been taken from 
the judgment,^® unless security is given and a stay 
procured.^ 1 A stay of proceedings on an execu¬ 
tion does not preclude the creditor from examining 
a third party.A stay pending the decision of a 
motion does not affect an existing injunction re¬ 
straining the disposition of property.^® 


§ 358. Jurisdiction and Authority of Court 
or Judge 

a. In general 

b. Judge or court 

a. In General 

Supplementary proceedings being purely statutory, 
the courts have no Inherent Jurisdiction respecting them. 

The jurisdiction of supplementary proceedings^® 
and the place in which they must be brought®® are 
based on, and regulated by, statute. The remedy be¬ 
ing purely statutory, jurisdiction to act and to make 
orders in the proceedings exists and may be ex¬ 
ercised when, and only when, it is conferred by 
statute.®® Jurisdiction cannot be conferred by the 
mere appearance of the debtor and his submission 
to examination without objection,®*^ and even by 
consent of all the parties interested, greater juris- 


nicipal court to vacate Jud^rment on 
'ground of nonservice of summons, 
but justice sustained the service and 
allowed defendant to interpose an 
answer, further direction that Judg¬ 
ment stand as security had effect 
of holding in statu quo all proceed¬ 
ings in aid of or for enforcement of 
the Judgment until determinative dis¬ 
position of cause in the municipal 
court.—Met. Hoofing Supplies Co. v. 
Stern, 18 N.Y.S.2d 694. 

38h Ind.—McCray v. Whitney, 104 
N.E. 979, 56 Ind.App. 94. 

23 C.J. p 838 note 19. 

SSm Ohio.—Sam Savin, Inc., v. Burd- 
sal. 22 N.E.2d 914, 61 Ohio App. 
539. 

37. N.Y.—Coursen v. Dearborn, 30 
N.Y.Supcr. 143. 

38. N.Y.—EWorld Co. v. Brooks, 7 
Abb.Pr.,N.S., 212. 

39. N.Y.—Gates v. Young, 17 N.Y. 
Wkly.Dlg. 551. 

49. N.Y.—Sluyter v. Smith, 3 5 N.Y. 
Super. 673—^Arnoux v. Homans, 32 
How.Pr. 382. 

41. N.Y.—Cowdrey v. Carpenter, 25 
N.Y.Super. •601, 17 Abb.Pr. 107— 
Arnoux v. Homans. 32 How.Pr. 382. 
23 C.J. p <838 note 25. 

48. N.Y.—Lowber v. New York, 6 
Abb.Pr. 268. 

43. N.Y.—Woolf V. Jacobs, 36 N.Y. 
Super. 408. 

44. Xa Oallforaia, under Code Civ. 
Proc. S 714, an order for the ^ara- 
Ination of a judgment debtor Aould 
issue from the superior court sitting 
in the county in which the Judg¬ 
ment is entered.—Corcoran v. Har¬ 
ris, 270 P. 891. <94 Cal.App. 19. 

Xa aoBisfaaa, under Acts 1924 No. 
198, as amended by Acts 1928 No. 
368, proceedings for the examination 
of a Judgment debtor are properly 


brought before the Judge of the court 
where the Judgment was rendered 
and in the parish where the debtor 
has its domicile.—Continental Sup¬ 
ply Co. V. International Gas Prod¬ 
ucts, 145 So. 119, 17*6 La. 1. 

Xa New Jersey, under Comp. St. 
Suppl. 8 71-9a. a petition summarily 
to compel a garnishee to satisfy an 
execution levy must be addressed to 
the court out of which execution 
issued.—Future Building & Loan 
Ass'n V. Mazzocchi, 156 A. 4*63, 109 
N.J.Eq. 58. 

Xa Now York 

(1) Where Judgment Is recovered 
in the municipal court of New York 
City, the proceedings must, subject 
to provisions of Civ.Pract.Act § 777, 
be instituted in the city court of 
New York City.—^Perel v. Brozen, 29 
N.Y.S.2d 286, 176 Misc. 754. 

(2) Under prior statutory provi¬ 
sions in New York there was some 
contrariety of opinion as to the 
proper court in which to commence 
proceedings supplementary to execu¬ 
tion on a municipal court Judgment 
where execution had issued to the 
city marshal.—Solomon v. Suthn, 209 
N.Y.S. 871, 124 M'isc. 748—Rosen v. 
Polansky, 201 N.Y.S. 93, 121 Misc. 
39'5—Huber v. Moran-Greenberg Cor¬ 
poration. 198 N.Y.S. 434, 120 Misc. 
104. 

(3) Under some decisions it was 
held that such proceedings could 
properly be Instituted before one of 
the county Judges or before a Justice 
of a supreme court.—Thomas v. Gif¬ 
ford. 216 N.Y.S. 463, 217 App.Dlv. 
7*56—Solomon v. Suffln, supra—^Rosen 
V. Polansky, supra—^Regina Cloak & 
Suit Corporation v. Zalmovlta, 198 
N.Y.S. 845, 120 Misc. 321—Baker v. 
Slotkln, 198 N.Y.S. 876. 

(4) Under other decisions such 
proceedings were held not within the 
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jurisdiction of the county or su¬ 
preme court, but properly brought 
before a Justice of the municipal 
court.—Corn Exch. Bank v. Hlrsch- 
berg, 205 N.Y.S. 651. 123 Misc. 436 
—^R. M. Hollingshead Co. v. Santillo, 
201 N.Y.S. 91, 121 Misc. 200—Huber 
V. Moran-Greenberg Corporation, 198 
N.Y.S. 434, 120 Misc. 104. 

(5) Decisions as to Jurisdiction of 
other particular Judges see 23 C.J. p 
839 notes 42-49. 

Jurisdiction: 

To appoint receiver see infra 9 
387. 

To conduct examination see infra 
9 372. 

To enjoin disposition of property 
see infra 9 370. 

To entertain proceedings and pun¬ 
ish for contempt see infra 9 400. 
To require payment of money cr 
delivery of property see infra 9 
383. 

To vacate or set aside psoceedings 
see infra 9 368. 

45. X& North Gazolin* 

Supplementary proceedings should 
be Instituted in the county where 
the Judgment was rendered rather 
than In another county where it is 
docketed.—Hutchison v. Symons, 67 
N.C. 156, followed In Hasty v. Simp- 
Bon, 77 N.C. 69. 

4A Cal—Corcoran v. Harris, 270 P. 

391, 94 Cal.App. 19. 

N.Y.—Hutchinson v. Weston, 290 N. 
Y.S. 334, 1'60 Misc. 890—In re 

James’ Will. 236 N.Y.S. 363. 134 
Misc. 645—Connolly v. Hoth, 208 
N.Y.S. 412, 124 Misc. 446. 

23 C.J. p 838 notes 29, 31, p 839 
notes 42-60. 

47. N.Y.—Bingham v. Dlsbrow, 5 
Transcr.A. 1*98, reversing 87 Barb. 
24, 14 Abb.Pr. 251. 

23 C.J. p 888 note 33. 
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diction cannot be conferred on the court or judge 
than is conferred by statute.^® The denial to cer¬ 
tain courts of jurisdiction in equity cases will not 
preclude them from entertaining supplementary pro¬ 
ceedings.^® Ordinarily jurisdiction once acquired 
continues until the termination of the proceeding.®® 
While as a matter of propriety all proceedings based 
on the same judgment should be had before the 
same officer,this rule will not preclude another 
judge from entertaining proceedings based on the 
same judgment against other parties.®® The juris¬ 
diction may be concurrent or so conferred as to per¬ 
mit the judges of one court, on the observance of 
certain formalities, to entertain proceedings on 
judgments rendered in another court or jurisdic¬ 
tion,®® and ordinarily the entertaining of the pro¬ 
ceedings in one court in accordance with the statu¬ 
tory authority will not operate to oust the other 
court of jurisdiction.®^ The fact that an executor 
is acting under the direction of a court of one coun¬ 
ty does not prevent a court of another county from 
requiring him to answer in supplementary proceed¬ 
ings.®® 

Scope and extent. The scope and extent of the 


court’s jurisdiction in supplementary proceedings is 
dependent on the terms of the statute under which 
it is exercised.®® In general, the court has power 
to make all lawful orders necessary to make the 
remedy effective,®7 although it may not decide is¬ 
sues arising between the executing officer and third 
persons®® or make a contract between the judgment 
debtor and third persons.®® Where there is no ad¬ 
verse claim to property involved by strangers to the 
action, the court may make such order with respect 
to it as the evident justice of the case requires.®® 
If the procedure with reference to determining 
rights is not fixed by statute, but the judge is given 
a broad power to prescribe what, in his discretion, 
may be the proper proceeding, such procedure must 
be provided as will give all claimants in interest a 
hearing,®! and the court has the power, and it is its 
duty, to summon all adverse claimants into court 
and require them to set up their rights.®® The 
court may inquire into existing defenses, such as the 
applicability of a discharge in bankruptcy to the 
judgment.®® The court, having jurisdiction over 
the debtor’s person, may order the application to 
the judgment of the debtor’s property held by a 
nonresident.®^ 


48. N.Y.—^Maa.d v. McEntegart, 46 
N.Y.S. 534, 20 Misc. 676. 

48. WiF.—Second Ward Bank v. 
Upmanu, 12 Wis. 109. 

50. Kan.—Teats v. Herington Bank, 
61 P. 219, 58 Kan. 721. 

23 C.J. p 838 note 36. 

51. N.Y.--Rome Klnst Nat. Bank v. 
Bering, 8 N.Y Wkly.Dig. 261. 

68. N.Y.—Rome First Nat. Bank v. 
Dering, supra. 

63. Wls.--Gould V. Dodge, 30 Wis. 
621. 

23 C.J. p 838 note 39. 

64. N Y.—Baldwin v. Perry, 25 Hun 
72, 1 N.y.Civ.Proc. 118, 61 How. 
Pr. 289. 

Wis.—Gould V. Dodge, 30 Wis. 621. 

66. Ind.—Murphy v. Busick, 53 N. 
E. 476, 22 Ind.App. 247, 72 Am.S.R. 
804. 

60l Mass.—Goldman v. Adlman, 197 
N.E. 632, 291 Mass. 492. 

23 C.J. p 838 note 32. 

3M«nilmlag rights to rsalty outside 
oonatg 

Circuit court had Jurisdiction in 
proceedings supplementary to execu¬ 
tion to determine, as between par¬ 
ties to proceedings, rights of judg¬ 
ment debtor to realty lying within 
another county in state.—Virglnla- 
Carolina Chemical Corporation v. 
Smith, 164 So. 717, 121 Fla. 720. 

67. Pla.—Richard v. McNair, 164 
So. 836, 121 Fla. 733. 

68. Ohio.—Long & Allstatter Co. v. 
Willis, 3 N.E.2d 910, 52 Ohio App. 


299, appeal dismissed Willis v 
Long & Allstatter Co., 2 N.E. 2d 
600, 131 Ohio St. 287. 

59. Vlsiag rsupouahlo uslaxy cl 
debtor 

Court order summarily fixing rea¬ 
sonable salary of judgment debtor 
was not binding on employer in ac¬ 
tion to recover amount of judgment. 
—Diamond v. Schulte Bakers, 210 
N.Y.S. 663, 136 Misc. 195. 

80. Wash —Washington Trust Co. 
V. Blalock, 286 P. 449, 155 Wash. 
510. 

Applicability of gSBsml statute 

The act of 1901, P.L. p 372, en¬ 
titled a ‘‘further supplement to an 
act entitled 'An act respecting any 
execution,'" and authorizing proceed¬ 
ings supplemental to execution, Is 
applicable to the district courts, al¬ 
though the district court act itself 
makes provision for supplemental 
proceedings.—Hershenstein v. Hahn, 
71 A. 105. 77 N.J.Law 39. 

61. U.S.—Florida Guaranteed Secu¬ 
rities v. McAllister, D.C.Fla,, 47 F. 
2d 762. 

Pla.—Ryan’s Furniture Exchange v. 
McNair, 163 So. 483, 120 Fla. 109. 

Adjudication of rights of thlzd per¬ 
sons 

In proceeding supplementary to ex¬ 
ecution, rights of third persons hold¬ 
ing assets claimed by them adverse¬ 
ly to plaintiff and defendant should 
not be adjudicated* unless such per¬ 
sons are made parties by voluntary 
intervention or by service of appro¬ 
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priate rule nisi, and are given op¬ 
portunity to present their claims as 
parlies fully and fairly after mak¬ 
ing up of definite issues to be tried. 
—State ex rel. Pheenix Tax Title 
Corporation v. Vlney, 163 So. 57, 120 
Fla. '657—Ryan's Furniture Exchange 
V. McNair, 162 So. 483, 120 Fla. 109 
Determination of disputed ownership 
or possession on examination see 
infra S 378 c. 

Property claimed by third persons 
as subject to proceedings sec su¬ 
pra 9 349. 

82. U.S.—Florida Guaranteed Secu¬ 
rities V. McAllister, C.C.A.Fla., 47 
F.2d 762. 

Fla.—Ryan’s Furniture Exchange v. 
McNair, 162 So. 483, 120 Fla. 109. 

»ulc nisi 

In proceeding supplementary to 
execution to reach property but con¬ 
cealed or held under color of title 
in third person, but in trust for, or 
derived from, defendant, where third 
person claims such property adverse¬ 
ly to defendant and plaintiff, third 
party claimant should be made party 
by rule nisi and should be given stat¬ 
utory opportunity to file claim affl- 
davii and claim bond for property 
ordered to be levied on if third party 
wishes to acquire immediate repos¬ 
session prior to hearing and trial 
on the rule nisi.—Ryan’s Furniture 
Exchange v. McNair, supra. 

63. Mass.—Goldman v. Adlman, 197 
NE. 632, 291 Mass. 492. 

64. Ohio.—Wilson v. Columbia Cas- 
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1>. Jsdc« or Ooort 

Under tome etetutee orders In eupplementery pro- 
oeedlnge may be made either by a Judge or by the court* 
but under others the power belongs to the Judge alone. 

Under some statutes the power to grant orders 
in supplementary proceedings belongs to the judge 
alone and not to any court and orders made 
are judge’s orders and not court orders.®® The 
judge has sole and exclusive jurisdiction over the 
proceedings until they are finally disposed of, and 
no other judge or officer at chambers has any pow¬ 
er to come in and stay such proceedings by a gen¬ 
eral order.®7 It is immaterial that an order pur¬ 
ports to have been made by the court, when in fact 
it was made by the sole judge thereof.®® Under 
other statutes the orders may be made either by a 
judge or by the court,®® and in some instances by 
court commissioners.^® If a judge makes the or¬ 
der to appear for examination returnable before 
himself on a certain day, but he is no longer a judge 
at such time, the debtor must appear before his 
successor at the time and place designated in the 
order.^l 

§ 359. Grounds and Conditions Precedent in 
General 

The grounds for and conditions prsesdent to the 
maintenance of supplementary proceedings depend on the 
particular statute Involved. 

The grounds for, and conditions precedent to, the 
maintenance of supplementary proceedings are reg¬ 
ulated by statute.'^2 Where a compliance with 
the terms of the statute is shown, a judgment cred¬ 


itor is entitled to maintain the proceedings,*^® but 
he should not be permitted to harass the judgment 
debtor to no purpose.?® 

§ 360. -Judgment or Order 

a. Necessity 

b. Requisites and sufficiency 

a. Necessity 

The recovery and entry of a valid Judgment or or¬ 
der for the payment of money is a condition precedent to 
the Institution of supplementary proceedings. 

The recovery and entry of a valid judgment,?® 
or of an order for the payment of money,?® is a 
condition precedent to the institution of supple¬ 
mentary proceedings. 

b. Bequisites and Buficiency 

(1) In general 

(2) Appearance or personal service 

(3) Amount 

(1) In General 

Supplementary proceedings may generally be Insti¬ 
tuted on any valid money Judgment by which the per¬ 
son of the Judgment debtor Is bound and which remains 
wholly or partially unsatisfied. 

In order to constitute the basis for supplemen¬ 
tary proceedings, a judgment must remain wholly 
or partially unsatisfied,?? when once it is ascer¬ 
tained that for any reason since there is no longer 
any judgment the proceedings to enforce it must 
fall to the ground.?* Thus, if the judgment is 


ualty Co., 160 N.E. 906, 118 Ohio 
St. 319. 

ea. K.Y.—Kostor v. Kliss, 244 N.Y. 

S. 671, 137 Mi.sc. 754. 

28 C.J. p >839 note 61. 

66. N-Y.—Feinbergr v. Kutcosky, 132 
N.Y.S. 9, 147 App.Dlv. 393. 

67. N.Y.—McAlpln v. Stoddard, 105 
N.Y.S. 9. 64 Mlsc. 647--Genesee 
Bank v. Spencer. 16 How.Pr. 14. 

Vacation or modification of order see 
infra I 868. 

68 . Kan.—-White Sewing Mach. Co. 
V. Walt, 24 Kan. 136. 

69. Mich.—^Humber v. Wayne Cir¬ 
cuit Judge, 228 N.W. 689, 249 Mich. 
246. 

28 C.J. p 840 note 66. 

7a Mich.—Berles v. Comstock, 62 
N.W. 148. 104 Mich. 129. 

28 aJ. P 840 note 56, 

Units of JurlndlotlosL 

A court commissioner's Jurisdic¬ 
tion In supplementary proceedngs is 
limited to exercise of powers con¬ 
ferred by statute.—^U. S. Rubber 
Products V. Twin Highway Tire Co., 
288 N.W, 179, 288 Wls. 284. 


71. N.Y.—Dodge v. Albers, 104 N. 
Y.S. 497, 64 Misc. 37. 

78. Cal.—Corcoran v. Harris, 270 P. 

391, 94 Cal.App. 19. 

N.Y.—Everight Utilities Corporation 
v. Lonshein, 264 N.Y.S. 681, 147 
Misc. 833. 

73. Cal.—Travis Glass Co. v. Ibbet- 
Bon. 200 P. 696, 186 Cal. 724. 

N.Y.—Bank of Richmondville v. 

Hicks, 197 N.Y.S. 369. 

Okl.—U, S. Fidelity ft Guaranty Co. 
V. Cherry. 105 P.2d 644, 187 »Okl. 
666 . 

Pa.—Telep v. Golden, 6 Pa.Dist. ft 
Co. 483, 2 Lfack.Jur. 886, 2 Som. 
Leg.J. 368. 

74i Cal.—Corcoran v. Harris, 270 P, 
391, 94 CaLApp. 19. 

76. Arlz.—Lore v. Cltlsens Bank of 
Winslow, 76 P.2d 371, 61 Arls. 191. 
N.Y.—Donohue v. Stein, 293 N.Y.S. 
756, 260 App.Div. 126—Devonia 

Discount Corporation v. Bianchi, 
274 N.Y.S. 880, 163 Misc. 884-- 
Ameranglo Corporation v. Krell- 
berg, 264 N.Y.S. 772. 142 MUC. 478. 
23 C.Ji p 840 note 68. 
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76. Mont.—Sperling v. Calfee, 19 P. 
204, 7 Mont. 614. 

N.Y.—Ly decker v. Smith, 44 Hun 
464. 

23 C.J. p 840 note 69. 

Order directing attommeBt insnfl- 
oient 

Order directing tenant of mort¬ 
gaged premises to attorn and pay 
rent to receiver appointed in fore¬ 
closure suit was not Judgment de¬ 
cree, or order awarding payment of 
money within statute authorizing 
issuance of subpoena for examination 
of Judgment debtor in supplementary 
proceedings, there being no showing 
that receiver was Judgment creditor 
nor docket of any Judgment.—^Dono¬ 
hue V. Stein, 293 N.Y.S. 756, 260 App. 
Div, 126. 

77. N.Y.—Bverlght Utilities Corpo¬ 
ration V. Lonshein, 264 N.Y.S. 681, 
147 Misc. 833. 

7a N.D.—Merchants Nat. Bank v. 
Braithwaite, 75 N.W. 244, 7 N.D. 
368. 66 Am.S.R. 66$. 
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extingfuished by payment^® or a release,®® or a 
discharge in bankruptcy,®^ it cannot be the basis 
of supplementary proceedings. However, partial 
payment of the judgment does not preclude pro¬ 
ceedings to recover the balance,®® and this is true 
where the principal but not the interest is paid.®® 

As a general rule supplementary proceedings can 
be instituted on any money judgment which remains 
unsatisfied in whole or in part.®^ It is usually re¬ 
quired, however, that the judgment be one by which 
the person of the judgment debtor is bound;®® and 
under the terms of some statutes the judgment 
must be one which is a lien on real property.®® 
Under other statutes the remedy seems to be con¬ 
fined to judgments for necessaries.®^ Proceedings 
supplementary to execution cannot be sustained 
on a judgment in rem®® or on a foreign judgment.®® 
They may be based on a federal judgment, or on 
an order of a federal judge, where authorized by a 
statute of the state in which judgment was ren¬ 
dered,®® but docketing a federal judgment with the 
county clerk does not authorize supplementary pro¬ 
ceedings in a state court.®i A judgment against 
an executor or an administrator in his representa¬ 
tive,®® as distinguished from his individual,®® ca¬ 
pacity is not enforceable by supplementary proceed¬ 


ings; neither is a judgment against a person as a 
representative of unincorporated associates so en¬ 
forceable.®^ On compliance with statutes making 
a judgment of a municipal court a judgment of a 
higher court on its being docketed, or a transcript 
thereof filed, in the office of the county clerk, it 
may be enforced by supplementary proceedings as 
a judgment of the higher court.®® 

Void and voidable judgments. If the judgment 
on which the proceedings are based is void, the 
proceedings are themselves void,®® but, as is point¬ 
ed out infra § 378 b, in proceedings of this char¬ 
acter it is erroneous to review the regularity of the 
judgment or the merits of the action in which it 
was recovered. Mere clerical errors in the judg¬ 
ment do not invalidate supplementary proceedings 
based thereon.®7 

Judgment against defendant in fictitious name. 
The proceedings may be instituted against a judg¬ 
ment debtor on a judgment against him under a 
fictitious name, where his real name is unknown,®® 
provided he is sufficiently described to enable ex¬ 
ecution to be issued and levied against him.®® 
Where his true name is subsequently discovered the 
supplementary proceedings must be amended so as 


79. N.J.—Gibson v. Gorman, 44 N. 
J.Law 325. 

sa N.J.—Gibson v. Gorman, supra. 

81. N.Y.—Smith v. Paul, 20 How. 
Pr. 97. 

23 C.J. p 840 note 63. 

8a. N.Y.—Austin v. Byrnes, 64 N.Y. 

Super. 562, 12 N.T.Civ.Proc. 332. 

23 C.J. p 840 note 64. 

83. N.Y.—Johnson v. Tuttle. 17 
Abb.Pr. 316. 

84. N.Y.—Edelstein v. Oxman. 13 N. 
Y.S.2d 96, 171 Misc. 552. 

Wash.—State v. Superior Court for 
Kln^r County, 238 P. 639, 136 Wash. 
640. 

23 C.J. p 840 note 66. 

Chancery money decree 

Chancery has Jurisdiction to order 
discovery by a defendant in aid of 
the collection of a chancery money 
decree.—Whitfield v. Kern, 6 A. 2d 
411, 126 N.J.Eq. 616. 
jrndgment or order for oosts 

(1) In a proper case supplemen¬ 

tary proceediners may be based on a 
Judgement or order for costs.—Brush 
V. Lee, 1 Abb.Dec., N.T., 238, 2 

Transcr.A. 96, 6 Abb.Pr.,N.S., 60— 
23 C.J. p 840 note 68. 

(2) However, statutes authorizing 
supplementary proceedings on an 
award of costs in a special proceed¬ 
ing do not include costs given by an 
interlocutory order in an ‘action."— 


Matter of Stoddard, 113 N.Y.S. 167, 
128 App.Dlv. 769. 

Judgments of Jnstioes’ oonrts 

(1) Supplementary proceedings 
may be based on the Judgment of a 
Justice of the peace where a trans¬ 
cript thereof has been filed in the 
county clerk’s office.—Honce v. 
Schram, 86 P. 635, 73 Kan. 868—23 C. 
J. p 840 note 72. 

(2) In New York it has been held 
that proceedings may be based on a 
Judgment reversing a Judgment of a 
county court affirming a Justice’s 
Judgment, when filed in the office of 
the proper county clerk.—Short v. 
Scutt, 57 N.Y.S. 393. 

86. N.Y.—Maltbie v. Lobsltz Mills 
Co., 119 N.E. 389, 223 N.Y. 227. 

23 C.J. P 840 note 67. 

86. N.Y.—Meinhard v. Millstein, 289 
N.Y.S. 206, 169 Mlsc. 889, reversed 
on other grounds 293 N.Y.S. 966, 
162 Miss. 22—Connolly v. Hoth, 
208 N.Y.S. 412, 124 Misc. 446. 

87. Mass.—Darrigan v. Williams, 84 
N.E. 797, 198 Mass. 467. 

23 C.J. p 841 note 81. 

8a N.Y.—Hoferd v. Oster, 268 N.Y. 

S. 227. 149 Misc. 396. 

23 C.J. p 840 note 67. 

89. N.Y.—Maltbie v. Lobsitz Mills 

Co., 119 N.E. 389, 223 N.Y. 227. 

9a U.S.—Ex parte Body, N.Y,, 106 
U.S. 647, 26 L.*Ed. 1200* 

23 C.J. P 841 note 79. 
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91. N.Y —Tompkins v. Purcell, 12 
Hun 662. 

92 . N.Y.—Villaume v. Nelson, 286 
NY'S. 861, 247 App.Div. 761—Ward 
La France Truck Corporation v. 
Totonelly, 298 N.Y.S. 156, 164 Misc. 
291. 

23 C.J. p 841 note 76. 

93. S.C.—Rhodes v. Casey, 20 S.C. 
491. 

23 C.J. p 841 note 76. 

94. N.Y.—Kriegman v. Dumphy, 122 
N.Y.S. 1116, 66 Misc. 221. 

95. N.Y.—Matter of Streep, 168 N. 
Y.S. 1026, 181 App.Div. 869—Owens 
V. Ford, 124 N.Y.S. 839, 68 Misc. 
522. 

96. N.Y.—Williams v. Carroll, 2 
Hilt. 438. 

23 C.J. p 841 note 82. 

97. S.C.—Henlein v. Graham, 10 S. 
B. 1012, 32 SC. 303. 

23 C.J. p 841 note 84. 

Judgment not signed or indexed 
A Judgment creditor was author¬ 
ized to institute supplementary pro¬ 
ceeding on a Judgment although the 
Judgment was neither signed by the 
clerk nor indexed.—Edelstein v. Ox- 
man, 13 N.Y.S.2d 95. 171 Misc. 552. 

98. N.Y.—Smith v. Josephson, 107 
N.Y.S. 221, 66 Misc. 120—Mintry v. 
Stransky, 107 N.Y.S. 220. 

99. N.Y.—Simon v. Underwood, 116 
N.Y.S. 66, 61 Misc. 369. 
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(2) Appearance or Personal Service 

Under tome etatutee supplementary proceedings may 
be maintained only where the Judgment was rendered on 
the Judgment debtor’s appearance or on personal or sub¬ 
stituted service of the summons on him. 

To entitle a judgment creditor to maintain a pro¬ 
ceeding supplementary to execution under some 
statutes the judgment on which execution has been 
issued must have been rendered on the judgment 
debtor’s appearance or personal service of the sum¬ 
mons on him,2 or substituted service of the sum¬ 
mons on him in accordance with a particular sec¬ 
tion of the statute.3 The substituted service re¬ 
ferred to is permitted only in certain cases on “a 
domestic corporation, other than a municipal cor¬ 
poration, a joint-stock or other unincorporated as¬ 
sociation or a natural person, residing within the 
state.**^ These requirements are jurisdictional and 
submission to examination does not waive the right 
to urge the objection.® The requirement of service 
is, of course, inapplicable where the judgment on 
which the proceedings are founded is against plain¬ 
tiff in the original action.® 

Service on one of joint debtors. Under some 
statutory provisions, a judgment against joint debt¬ 
ors, rendered on personal servic.e on one, will au¬ 
thorize the proceedings as to the joint property.*^ 

(3) Amount 

The Judgment must be for a turn not leae than the 
Juriadictlonal amount fixed by the atatute. 

To authorize supplementary proceedings the judg¬ 
ment must in all cases be for a sum not less than 


the jurisdictional amount fixed by the statute;® 
but where there is no statutory provision to the con¬ 
trary, and the amount of the judgment is sufficient 
to constitute it a lien on real estate,® the costs are 
properly added to the amount of the judgment in 
determining the amount thereof.^® 

§ 361. -Execution and Return 

a. Execution 

b. Return 

a. Execution 

Generally, unleaa the atatute haa diapenaed with the 
requirement, or unleaa the Judgment debtor la Inaolvent, 
the laauance of a legal and valid execution la a condi¬ 
tion precedent to a reaort to aupplementary proceedinga. 

Generally, unless the statute has dispensed with 
the requirement,or unless the judgment debtor is 
insolvent,!® the issuance of an execution is a con¬ 
dition precedent to a resort to supplementary pro¬ 
ceedings,!® and it is necessary that the execution 
be issued in a bona fide attempt to find and levy 
on property which can be reached,!^ since the rem¬ 
edy is given only where the debtor has no known 
property liable to execution,!® and it clearly appears 
that the creditor cannot collect his judgment by 
means of ordinary process.!® 

Sufficiency. The execution must have issued out 
of a court of record, and one capable of enforcing 
its own judgments.!*^ It must be a legal and valid 
execution!® executed in accordance with the man¬ 
date of the court,!® and effective to reach all the 
property of the judgment debtor, real as well as 
personal.®® In some jurisdictions, however, an ex¬ 
ecution against personal property alone is suffi- 


1. N.T.—Simon v. Underwood, su¬ 
pra. 

8. N.T.—Doctors* Service Corps v. 
Robbins. 214 N.Y.S. 199. 126 Misc. 
587. 

23 C.J. p 841 note 88. 

3. N.T.—Maltbie v. Iiobsitz Mills 
Co., 119 N.E. 389, 223 N.Y. 227. 

23 C.J. p 841 note 89. 

4 ^ N.Y.—Maltbie v. Lobsits Mills 
Co., supra. 

5. N.Y.—Hildreth v. Seeback, 41 N. 
T.S. 663. 18 Misc. 387. 

6. N.T.—^Davis v. Jones, 8 N.T.Clv. 
Proc. 48—Davis v. Herrigr, 65 How. 
Pr. 290. 

7. N.Y.—Jones v. Lawlin, 8 N.T. 
Super. 722, 1 Code Rep, 94—Per- 

* kins V. Kendall, 3 N.Y.Clv.Proc. 
240—Emery v. Emery, 9 How.Pr. 
130. 

23 C.J. p 841 note 08. 


& N.Y.—Mason v. Hackett, 35 Hun 
238. 

23 C.J. p 841 note 94, p 842 note 98 
[a]. 

9. N.Y.—Mason v. Hackett. 36 Hun 
238—Mede v. Meyer, 105 N.Y.S. 
967. 65 Misc. 621. 

10. N.T.—Mede v. Meyer, supra. 

23 C.J. p 842 notes 97, 98. 

11. N.T.—Gotham Nat. Bank of 
New York v. Strunsky, 293 N.Y.S. 
961, 162 Misc. 673—Melnhard v. 
Millstein. 289 N.Y.S. 206, 159 Misc. 
889, reversed on other groundB 293 
N.Y.S. 966, 162 Misc. 22—Everiffht 
Utilities Corp. v. Lonshein, 264 N. 
Y.S. 681, 147 Misc. 833—Zwerdllngr 
V. Hamman Bldgr* Corporation, 269 
N.Y.S. 693, 145 Misc. 471. 

18. Neb.—Application of Laflin, 239 
N,W. 836, 122 Neb. 210. 

13. Fla.—State ex reL All Florida 
Land Co. v. Thomas Manors, Inc., 
186 So. 421, 136 Fla. 207. 

23 C.J. p 842 note 99. 
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14. N.Y.—Pudney v. Griffiths, 6 
Abb.Pr. 211, 16 How.Pr. 411. 

Pa—Fidelity-Philadelphia Trust Co. 

V. Miller, 29 PaDist. & Co. 282, 
284, cltlniT Oozpas Jtirls. 

15. N.Y.—Canandaigua First Nat. 
Bank v. Martin, 2 N.Y.S. 315, 49 
Hun 671, 15 N.Y.Clv.Proc. 324. 

23 C.J. p 842 note 2. 

IK Wls.—^Woodward v. Hall, 44 N. 

W. 114, 76 Wls. 406. 

17. N.T.—Burke v. Burke, 68 N.Y.S. 

676. 27 Misc. 684. 

23 C.J. p 842 note 4. 

IK Ind.—^Dandlstel v. Kronenberg- 
er, 39 Ind. 406. 

N.Y.—Shannon v. Stegcr, 78 N.Y.S. 

163, 75 App.Dlv. 279. 

23 C.J. p 842 note 6. 

19. R.I.—Morris Plan Co. of Rhode 
Island V. Katz, 190 A. 456, ,67 R.I. 
495. 

00. N.Y.—^Importers' & Traders* 
Nat. Bank v. Quackenbush, 38 N. 
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cicnt.2i Supplementary proceedings cannot be 
based on an execution which is utterly void ,22 but 
if the execution is merely defective for informality 
or irregularity, such as can be amended on motion, 
the defects will be disregarded and the proceedings 
will not be affected.23 

The execution must be issued to the proper coun- 
ty.2^ Generally it is provided by statute that the 
execution must have issued cither to the county 
where the debtor has a place for the regular trans¬ 
action of busincss,25 or to a county where he re- 
sides,26 or, if a nonresident, to the county where 
the judgment roll or a transcript of the judgment 
is filed.27 However, under some statutes an ex¬ 
ecution is sufficient where it is issued to the sheriff 
of the county in which the court rendering the 
judgment has residence, it not being required that 
execution should also issue in the county of de¬ 
fendant’s residence.28 

b. Return 

A bona fide return of execution unsatisfied In whole 
or In part Is a prerequisite to the maintenance of sup¬ 
plementary proceedings under some, although not other, 
statutes. Unless false on its face, a return is conclu¬ 
sive in supplementary proceedings. 

In determining whether a return of execution is 
a condition precedent to the maintenance of sup¬ 


plementary proceedings, regard must first be had 
for the terms of the governing statute.23 Under 
some statutes, which are applicable where the judg¬ 
ment creditor has knowledge of property belonging 
to the defendant, but which he has been unable to 
locate or have levied on under the execution, an 
order for examination may be obtained after the is¬ 
suance of execution and before its return.®® Un¬ 
der other statutes, which apply generally where the 
judgment creditor has no knowledge of the exist¬ 
ence of any property of the defendant subject to 
levy under execution, an order for examination 
may be secured only after execution is returned.®^ 
Where the statute requires a return of the ex¬ 
ecution, or where the proceeding is based on a par¬ 
ticular provision- of the statute which requires a 
return as a condition precedent, a return unsatis¬ 
fied in whole or in part is necessary,®® and the 
objection that there was no such return is juris¬ 
dictional and not waived by appearance and sub¬ 
mission to examination.®® The omissions or mis¬ 
takes of the clerk in filing the return of the ex¬ 
ecution do not vitiate the supplementary proceed¬ 
ings.®^ 

Sufficiency. The return on the execution must 
be sufficient to show that the creditor has exhaust¬ 
ed his legal remedy,®^ and that the officer making 


B. 728, 143 N.Y. 667, 1 Ann.Cas. 20. 
reversing 30 N.Y.S. 35, 80 Hun 111. 

23 C.J. p 842 note C. 

Lien on realty as nlTectlng amount 
of judgment requisite to Jurisdic¬ 
tion sec supra § 360. 

21. N.J.—Westfall v. Dunning, 14 
A. 486. 60 N.J.Law 459. 

22. N.Y.—Daumier v. Ackerman, 63 
Hun 40. 

23 C.J. p 842 note 8. 

23. Okl.—Qulagcr v. Bickford, 293 
r. 209. 146 Okl. 49. 

23 C.J. p 842 note 9. 

24. Ind.—Fowler v. Griffin, 83 Ind. 
297. 

N.Y.—People v. Norton, 6 N.Y.Super. 
640. 

26. N.Y.—Groshut v. Kinetophote 
Corp., 167 N.Y.S. 312, 93 Mlsc. 558. 
23 C.J. p 842 note 11. 

26. U.S.—Bales v. International Co., 

C. C.Cal., 84 P. 618. 

23 C.J. P 843 note 12. 

27. N.Y.—Logan v. McCall Pub. Co., 
36 N.B. 655, 140 N.Y. 447. 

23 C.J. p 843 note 13. 

28. Fla.—State ex rel. All Florida 
Land Co. v. Thomas Manors, Inc., 
186 So. 421, 136 Fla. 207. 

29. Fla.—State ex rel. All Florida 
Land Co. v. Thomas Manors Inc., 
186 So. 421, 136 Fla. 207. 

Mont.—Brindjonc v. Brlndjono, 81 P. 
2d 726, 96 Mont. 481. 


N.Y.—Gotham Nat. Bank of New 
York V. Strunsky, 293 N.Y.S. 961. 
162 Misc. 673. 

l*a—Drunosszi v. Stackhouse, 35 Luz. 
T..Keg. 200. 

23 C .T. p 843 notes 14-19. 

30. Mont.—Brindjonc v. Brindjonc, 
31 P2d 725, 96 Mont. 481. 

23 C.J. p 843 note 14. 

Property in open aad notorions pos¬ 
session 

(1) Under some statutory provi¬ 
sions proceedings before return of 
the execution cannot be maintained 
against the judgment debtor if he 
has in his open and notorious pos¬ 
session, and within reach of execu¬ 
tion, property which he shows no 
design to remove or fraudulently 
dispose of. 

N.Y.—Sackett v. Newton, 10 How.Pr. 
560. 

Wis.—Smith v. Weeks, 18 N.W. 778. 
60 Wis. 94. 

(2) Under other difTerently word¬ 
ed statutes, however, the contrary is 
held. 

Or.—State v. Downing, 66 P. 917, 40 
Or. 309. 

Wis.-—Enders v. Smith, 100 N.W. 
1061, 122 Wis. 640. 

XTaturs of proossdiaim 
It has been held that, where pro¬ 
ceedings are instituted before the 
return of the execution, the same 
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proceedings for the application of 
the debtor’s property may he had as 
on the return of the execution. 

N Y.—Union Bank v. Sargeant, 85 
How.Pr. 87. 

S C.—Green v. Bookhart, 19 S.C. 466. 

31. Fla—Slate ex rel. All Florida 
Land Co. v. Thomas Manors Inc., 
186 So. 421, 136 Fla. 20T. 

Mont.—Brindjonc v. Brindjonc, 31 P. 

2d 72.'). 9G Mont. 481. 

R.I —Morris Plan Co. of Rhode Is¬ 
land V. Katz, 190 A. 455, 67 R.I. 
495. 

23 C.J. p 843 note 19. 

32. Fla.—State ex rel. All Florida 
Land Co. v. Thomas Manors Inc., 
186 So. 421, 136 Fla. 207. 

Ohio.—Southern Ohio Finance Cor¬ 
poration V. Wahl, 171 N.B. 369, 34 
Ohio App. 518. 

Philippine.—Manotoc v. McMicklng, 
10 Philippine 119, 6 OfT.Gaz 625. 
R.I.—Morns Plan Co of Rhode Is¬ 
land V. Katz, 190 A. 455, 57 R.I. 
495. 

23 C.J. p 843 note 19. 

33. N.Y.—Jennings v. Lancaster, 87 
N.Y.S. 196, 15 Mlsc. 444. 

34. N.Y.—Jones v. Porter, 6 How. 
Pr. 286. 

Wis.—Barker v. Dayton, 28 Wis. 367. 

35. Wash.—Klepsch v. Donald, 61 P. 
352, 18, Wash. 150. 

23 C.J. p 843 note 22. 
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such return was authorized by law to make it.*® 
Under some statutes a return nulla bona is suffi¬ 
cient but under other statutes the return must 
show an exhaustion of the remedy by execution 
against all the property of the judgment debtor, 
real as well as personal.*® Ordinarily a return of 
execution unsatisfied is sufficient,*® although anoth¬ 
er outstanding execution has not been returned.®® 
If the action is against persons jointly liable on 
contract, but summons is served on only a part, an 
execution issued against the joint property of all 
the defendants and returned unsatisfied is a suffi¬ 
cient exhaustion of the remedy at law.®i How¬ 
ever, a return of execution issued against persons 
jointly liable is insufficient as a basis for supple¬ 
mentary proceedings where it shows on its face that 
it was served on one person only.®* A defect in 
the return which is not prejudicial cannot be relied 
on after examination.®* 

Time and good faith. The creditor is not bound 
to wait until the expiration of the time allowed by 
law for the execution to run, but may institute pro¬ 
ceedings immediately on the return of the execution 
unsatisfied.^® The creditor’s remedy by execution 
must be really exhausted by permitting the offi¬ 
cer to take the usual course. If there is collusion, 
or the return is made prematurely, pursuant to the 
creditor’s instructions and without any real attempt 
to effect a levy, the proceedings cannot be sus- 


88 O.J.^. 

tained.®* In other words, there must be a bona 
fide attempt to find leviable property,®* but if there 
is such an attempt, although unsuccessful, the mere 
fact that the premature return was made at the 
request of the creditor will not invalidate the pro¬ 
ceedings.® ^ The debtor may in good faith facili¬ 
tate proceedings against himself.®® 

Canclusiveness. The return unsatisfied in whole 
or in part is conclusive until set aside by a direct 
motion in the action;' it cannot be attacked or im¬ 
peached in supplementary proceedings,®* unless it 
is shown to be false on its face.*® 

§ 362. Right to, and Grounds for. Examina¬ 
tion of Third Persons 

In most gtates where eupplementary proceedinge 
are authorized, pereone Indebted to, or having property ofr 
the Judgment debtor may be compelled to submit to ex¬ 
amination In respect thereof. 

In some states the statute authorizing examina¬ 
tion is by its terms limited to an examination of 
the judgement debtor and the only way, if any, 
of proceeding against third parties, is by an action, 
where such remedy is appropriate.®* However, in 
most states where supplementary proceedings are 
authorized, the right exists to compel persons in¬ 
debted to, or having property of, the judgment 
debtor to submit to an examination in respect there¬ 
of,®* where the proper procedure for procuring 


as. N.Y.—Muldowney v. Corney, 3 
Daly 170—Silverman v. Henant, 40 
How.Pr. 88. 

37. Ohio.—Stern v. Columbus Mut. 
Life Ins. Co., 177 N.E. 928, 39 
Ohio App. 498. 

Pa.—Wayne Title & Trust Co. v. 
Mellett, 29 Pa.Di8t. & Co. 117, 38 
Lack.Jur. 47, 8 Som.Leg.J. 364— 
Commercial Nat. Bank & Trust Co. 
V. American Kid Co., 16 Pa.Dist. 
& Co. 799. 

23 C.J. p 844 note 24. 

Bstnzak anlla bona at plaintiff’s 
rsansst Is insufficient, however, 
where it does not appear that any 
bona flde effort was made to ascer¬ 
tain whether defendant had prop¬ 
erty subject to execution.—Fldellty- 
Phlladelphia Trust Co. v. Miller, 29 
Pa.Dist. & Co. 282. 

38. N.Y.—-Marx v. Spauldiner, 36 
Hun 478. 16 Abb.N.Cas. 309, af¬ 
firmed 99 N.Y. 676. 

23 CJ. P 844 note 26. 

33. N.J.—Belmont Lumber Co. v. 
Friedman, 147 A. 683, 106 N.J.Eq. 
284. 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Cherry, 106 P.2d 644, 187 Okl. 
666 . 

metnzn of eitj marshal’s oxsontion 
unsatisfied is sufficient basis for sup¬ 


plementary proceedings under some 
statutes.—Hecht v. Sanger, 218 N. 
Y.S. 676, 128 Misc. 380, reversing 216 
N.Y.S. 409, 126 Misc. 736. 

40. N.Y.—Owen v. Dupignac, 9 Abb. 
Pr. 180, 17 How.Pr. 612. 

Pa.—Commercial Nat. Bank & Trust 
Co. v. Americfui Kid Co., 16 Pa. 
Diet. & Co. 799. 

Alisa eseontion outstanding 
Order of citation issued before re¬ 
turn of alias execution, prior execu¬ 
tion having been returned unsatis¬ 
fied, is not void because prematurely 
issued.—Gulager v. Bickford, 293 P. 
209. 146 Okl. 49. 

41. N.Y.—Perkins v. Kendall, 8 N. 
Y.Clv.Proc. 240. 

42. R.I.—Morris Plan Co. of Rhode 
Island V. Katz, 190 A. 466, 67 R.I. 
495. 

43. N.Y.—Baker v, Herkimer, 43 
Hun 86. 

44. N.Y.—Forbes v. Walter. 26 N.Y. 
430, ,26 How.Pr. 166. 

23 C.J. p 844 note 29. 

4A, N.Y.—Eleventh Ward Bank v. 
Heather, 48 N.Y.S. 44, 22 Misc. 87, 
reversing 47 N.Y.S. 718, 21 Misc. 
539. 

23 C.J. p 844 note 80. 
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48. Pa.—Fldelity-Philadelphla Trust 
Co. V. Miller, 29 Pa.Dist. & Co. 282. 
23 C.J. p 844 note 31. 

47. Wis.—Second Ward Bank v. Up- 
mann, 12 Wis. 499. 

23 C.J. p 844 note 32. 

48. N.Y.—Llndsley v. Van Cort- 
landt, 22 N.Y.S. 222, 67 Hun 145. 
affirmed 37 N.E. 826, 142 N.Y. 682. 

49. Minn.—Flint v. Webb. 26 Minn. 
263. 

23 C.J. p 844 note 34. 

Conclusiveness of return generally 
see supra § 329. 

64k R.I.—Morris Plan Co. of Rhode 
Island V. Katz, 190 A. 465, 67 R.I. 
495. 

23 C.J. p 844 note 35. 

51. Mo.—Ex parte Koehler, 166 S. 

W. 982, 174 Mo.App. 297. 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Cherry. 105 P.2d 644, 187 Okl. 
666 . 

68. La.—Copley v. Dosson, 8 La. 
Ann. 661. 

23 C.J. p 828 note 82. 

Actions in aid of execution see infra 
I 384. 

68k Mont.—Brlndjonc v. Brindjonc, 
31 P.2d 726, 96 Mont. 481. 
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such an examination, considered infra §§' 363--36S, 
is followed. The rigfht may be exercised either be¬ 
fore or after the return of execution.®^ It is not 
affected by a provision that no action can be main¬ 
tained to obtain a discovery in aid of another ac¬ 
tion,®^ or by a claim by the third person of owner¬ 
ship of the property in question,®® or by a denial of 
possession of property of the debtor or the exist¬ 
ence of an indebtedness,®*^ or by the fact that the 
debt of the third person is not yet payable,®* nor 
will the right be precluded by an attachment of the 
debtor^s property.®® While, as appears supra § 349, 
a third party order does not ordinarily reach mon¬ 
eys or property not owned by, or due to, the judg¬ 
ment debtor at the time of the commencement of 
the proceedings, it has nevertheless been held that 
a statute providing for supplementary proceedings 
against third parties, since it is remedial, should 
not be so narrowly construed as to prevent the ex¬ 
amination of a third party who is about to receive 
moneys belonging to a judgment debtor.®® There 
is no right to the examination unless the case is 
within the terms of the statute authorizing it;®^ 
and, even where it is, the granting or refusal of 


the application has been held to rest in the sound 
discretion of the trial judge.®® The third party's 
objection that the judgment on which the proceed¬ 
ing is based is absolutely void is a valid objection 
which, if true, prevents the examination.®® , 

Dependency on Proceedings against judgment 
debtor or other third persons. In some jurisdictions 
the proceedings against a third party must be in 
connection with^the proceedings against the judg¬ 
ment debtor who must be made a party.®^ In oth¬ 
er jurisdictions proceedings for the examination of 
third persons are distinct proceedings from those 
authorizing the debtor's examination and are not 
dependent on the institution of proceedings against 
the latter or his examination.®® The right to the 
examination exists even after the conclusion of 
the examination of the judgment debtor;®® but it 
is held in these jurisdictions that an order cannot 
be issued for the examination of a third party while 
he is under subpoena as a witness in proceedings 
against the judgment debtor,®*^ or after he has been 
examined fully as a witness in such a proceeding 
against the judgment debtor,®* or after the judg- 


Neb.—Orchard & Wilhelm Co. v. 

North, 251 N.W. 895. 125 Neb. 723 
N.C.*—Boseman v. McOlll, 114 S.E. 

10, 184 N.C. 215. 

W.Va.—Hatfield ex rel. Rose v. 

Cruise. 6 S.B.2d 243, 121 W.Va. 

742. 

23 C.J. p 828 note 83. 

▼«lidit7 of statute 

New York statute providing for ex¬ 
amination of third parties believed 
to have properly beloni^ine: to judg¬ 
ment debtor on proof by affidavit or 
subpoena in proceedings supplemen¬ 
tary to execution was held not un¬ 
constitutional as allowing uncon¬ 
trolled examination into affairs of 
;;uy one whom judgment creditor 
might select, since examination is 
conducted before judge or referee, 
who is to keep examination within 
bounds and exclude prying into ir¬ 
relevant matters.—Capital Co. v. Pox, 
C.C.A.N.Y., 85 F.2d 97, 106 A.Li.R. 376, 
affirming, D.C., 15 P.Supp. 677. 
XJlberal ooustrootiou 

The statute providing for examina¬ 
tion of third party who has property 
of. or is indebted to, judgment debt¬ 
or should be construed In favor of 
a policy of aiding a judgment credi¬ 
tor in the discovery of assets of a 
judgment debtor.—Draco Realty Cor¬ 
poration V. Krapp, 24 N.Y.S.2d 173, 
176 Mlsc. 589. 

‘‘Propsrty or othsr uoaas" 

(1) Knowledge of a judgment debt¬ 
or's address is not knowledge of 
"property" or "other means" of the 
judgment debtor, so as to subject 
a corporation having such knowledge 


to a third party examination direct¬ 
ed solely to the disclosure of such 
address.—Schwartz' Estate v. Dunish- 
tock, 25 N.Y.S.2d 742, 175 Mlsc. 860. 

(2) A deposit made pursuant to 
statute by a judgment debtor with a 
public utility corporation to secure 
payment of bills for utility service 
was not "property" of the debtor 
within the statute, such as would au¬ 
thorize examining the corporation as 
a witness in supplementary proceed¬ 
ings.—Schwartz’ Estate v. Dunish- 
tock, supra. 

64. N.Y.—Seeley v. Garrison, 10 Abb. 
Pr. 460. 

Prior to sals on SKSoution of prop¬ 
erty of defendant shown to be insuffi¬ 
cient to pay the Judgment, right may 
be exercised.—Boseman v. McGill, 114 
S.E. 10, 184 N.C. 215. 

55. N.Y.—Matter of Sickle, 6 N.Y.S. 
703, 62 Hun 627, 17 N.Y.Civ.Proc. 
138. 

56. N.Y.—New York First Nat. Bank 
v. Gow, 124 N.Y.S. 449, 139 App. 
Div. 676. 

23 C.J. p 829 note 87. 

67. N.Y.—New York First Nat. Bank 
V. Gow, supra. 

58. N.Y.—Davis v. Herrig, 66 How. 
Pr. 290. 

Zadobtsdaess to bs iaonrrsd 

Issuance of a third party order on 
proof that third party may become 
indebted or incur an obligation to 
Judgment debtor at some future time 
is not authorized by statute relating 
to such orders.—Kaufung v. Doric 
Shop, 11 N.Y.S.2d 67, 170 Mlsc. 683. 
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59. N.Y.—Hanson v. Tripler, 5 N.T. 

Super. 732, Code Rep.,N.S.. 154. 

00. N.Y.—In re Dindenwald Bottling 
Corporation, 23 N.Y.S.2d 768. 

61. N.Y.—New York First Nat. Bank 
V. Gow, 124 N.Y.S. 449, 139 App. 
Div. 676. 

23 C.J. p 829 note 91. 

68. S.C.—Biltrite Bldg. Co. v. Adams, 
7 SE.2d 857, 193 S.C. 142. 

63. N.Y.—Nankivel v. Omsk All Rus¬ 
sian Government, 142 N.E. 569, 237 
N.Y. 150, reversing 197 N.Y.S. 467, 
203 App.Div. 740. 

64. Ind.—Earl v. Sklles. 93 Ind. 178. 

65. N.Y.—Gibson v. Haggerty, 37 N. 
Y. 555, 97 Am.D. 762, reversing 15 
Abb.Pr. 406, 23 How.Pr. 260. 

23 C.J. p 829 note 95. 

Bubposaa oa third party 

Under the New York statute per¬ 
mitting the judgment creditor’s at¬ 
torney to procure the attendance and 
examination of a third party by is¬ 
suing and having served on him a 
subpoena, such proceeding may be 
instituted separately from proceed¬ 
ings to examine the Judgment debtor. 
—Daniels v Becker, 290 N.Y.S. 487, 
160 Mlsc. 649. 

66. N.Y.—-Lockwood v. Worstill, 15 
Abb.Pr. 430 note—Morrell v. Hey, 
16 Abb.Pr. 430 note. 

67. N.Y.—Stelnmann v. Hosier, 139 
N.Y.S. 863, 3 N.Y.Clv.Proc.,N.S.. 22. 

68. N.Y.—New York First Nat. Bank 
V. Gow, 124 N.Y.S. 449, 139 App.Div. 
576. 
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xnent creditor has broug^ht an action to set aside the 
transfer of property by a judgment debtor to a third 
person.*® If sufficient property has been discovered 
by the examination of third persons an order di¬ 
recting the examination of another person will be 
vacated as unnecessary.^® 

Prior appointment of receiver. After the ap¬ 
pointment of a receiver, it has been held in New 
York that a third party order cannot be granted, on 
the theory that title to the debtor's personalty vests 
in the receiver, including that possessed by third 
persons,although there is authority to the con- 
trary.72 

Dependency on information sought. A third par¬ 
ty order will not be granted merely to aid a fishing 
expedition.73 

What third parties. Where an examination of a 
third party is sought, the proceeding may be insti¬ 
tuted against the wife of the judgment debtor,^* 
his assignee,^* a corporation,7* the treasurer of a 
joint stock company,77 the representative of an es¬ 
tate in which the judgment debtor is believed to 
have an interest,7* an executor holding a legacy 
belonging to the debtor,79 the custodian of proper¬ 
ty attached in the action,*® or persons holding as¬ 
sets of a corporate debtor or indebted thereto.*! 
Under one statute it has been held that a municipal 
body cannot be proceeded against as to its indebted¬ 


ness to the execution debtor;** but under anotlier 
it has been held that a municipal corporation is 
subject to a third party order directing its examina¬ 
tion respecting its indebtedness to the judgment 
debtor for salary or wages.** An instrumentality 
of the United States government has been held not 
subject to supplementary proceedings as a third 
party, in the absence of an intent to make it so in 
the statute creating it.** While it has been held 
that a municipal officer having funds belonging to 
the municipality may be examined at the instance 
of a creditor of the corporation,*® this has been de¬ 
nied as to money which he holds for the corporation 
in its public or municipal, as distinguished from its 
private, capacity.** A receiver of the debtor can¬ 
not be examincd,*7 nor can a receiver of a foreign 
corporation claimed to owe money to the judgment 
debtor.** An examination of a third person as to 
property in custodia legis is not authorized.*® 

§ 363. Proceedings to Procure Order for Ex¬ 
amination 

Irregularities In the proceedlnge on which an order 
for examination la baaed may be waived by submitting 
to examination. 

Where, under the rules stated supra §§ 359-362, 
the grounds and conditions precedent to supple¬ 
mentary proceedings are present, certain steps here¬ 
inafter considered must be taken in order to ef- 


68. N.T.—Lowther v. Lowther, 97 N. 
Y.S. 6. 110 App.Dlv. 122—Mutual 
Film Corp. v. Davis, 176 N.Y.S. 320. 
TO. N.Y.—Crane v. Beecher, 6 N.T. 
S. 225. 

23 C.J. p 829 note 1. 

71. N.Y.—Steinmann v. Cunlon. 135 
N.Y.S. 740, 160 App.Div. 708. 

23 C.J. p 829 note 92. 

72. N.Y.—Denison v. Jackson Bros. 
Realty Co., 143 N.Y.S. 586, 158 App. 
Dlv. 475. 

23 C.J. p 829 note 93. 

73. S.C.—Biltrite Bldg. Co. v. Adams, 
7 S.E.2d 857, 193 S.C. 142. 

*'An intrusion Into the records of 
the witness on the mere chance that 
something useful to the Judgment 
creditor will turn up Is unwarranted 
and is, therefore, an invasion of the 
rights of the witness.*'—Schwartz’ 
Estate V. Dunlshtock, 25 N.Y.S.2d 742, 
746, 176 Mlsc. 860. 

ExamlBatioA to discover address 
The examination of a public utility 
corporation as a witness in supple¬ 
mentary proceedings was not within 
purview of statute respecting exam¬ 
ination of witnesses in connection 
with proceedings supplementary to 
Judgment where sole purpose of pro¬ 
posed examination of corporation was 
to discover Judgment debtor’s ad¬ 


dress.—Schwartz* Estate v, Dunlsh- 
tock, supra. 

74. N.Y.—Dock wood v. Woerstell, 16 
Abb.Pr. 430 note. 

Wash.—Frankenthal v. Solomonson, 
65 P. 764, 20 Wash. 460, 72 Am.S. 

R. 116, 44 L.R.A. 311. 

Wis.—O’Brien's Petition, 24 Wis. 
547. 

23 C.J. p 831 note 46. 

75. N.C.—Bruce v. Crabtree, 21 S.B. 
194, 116 N.C. 528. 

76. S.C.—Deer Island Lumber Co. v. 
Virginia>Carolina Chemical Co., 97 

S. E. 833. Ill S.C. 299. 

23 C.J. p 831 note 48. 

77. N.Y.—Courtois v. Harrison, 1 
Hilt. 109, 3 Abb.Pr. 96. 12 How.Pr. 
369. 

78. N.T.—^Ward La Prance Truck 
Corporation v. Totonelly, 298 N.Y.S. 
166, 164 Mlsc. 291. 

Where Judgment debtor is repre¬ 
sentative 

A Judgment creditor was entitled 
to examine Judgment debtor In her 
representative capacity as adminis¬ 
tratrix of husband’s estate.—^Ward 
La Prance Truck Corporation v. To¬ 
tonelly. 298 N.Y.S. 156, 164 Mlsc. 291. 

79. R.1.—Spencer v. Oreene, 17 R.I. 
727. 

28 C.J. p 881 note 60. 
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80i N.Y.—Chandler v. Pon du Lac, 56 
How.Pr. 449. 

81> Ind.—Tompkins v. Floyd County 
Agricultural & Mechanical Ass’n, 
19 Ind. 197. 

N.Y.—McBride v. Farmers* Bank, 28 
Barb. 476, 7 Abb.Pr. 347. 

88. Ind.—^Wallace v. Lawyer, 64 Ind. 

501, 23 Am.H. 661. 

23 C.J. p 831 note 53. 

83. N.Y.—Draco Realty Corporation 
V. Krapp. 24 NY.S.2d 173. 176 Mlsc. 
589. 

84. NT.—Manufacturers Trust Co. 
V. Ross, 299 N.Y.S. 398, 252 App. 
Div. 292. 

86. NY.—Lowber v. New York, 6 
Abb.Pr. 268. 

86. N.Y.—Lowber v. New York, su¬ 
pra. 

87. NT.—Pitchburgh Nat. Bank v. 
Bushwick Chemical Works, 13 N. 
Y.Clv.Proc. 166. 

88. NY.—Smith V. McNamara, 15 
Hun 447. 

eg. NY.—Havens v. National City 
Bank, 4 Hun 131, 6 Thomps. & C. 
346—^Anonymous, Code Rep.,N.S.,. 
211 . 

Wis.—Williams v. Smith, 93 N.W.. 
464, 117 Wis. 142. 
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fectuate the right to examine the judgment debtor 
or third persons.®® Requirements of notice of the 
institution of proceedings to procure an examina¬ 
tion are considered infra § 364, and affidavits or 
other papers by which the proceedings are insti¬ 
tuted, as well as subsequent pleadings, are consid¬ 
ered infra § 365. Irregularities in the proceedings 
on which an order for examination is based may be 
waiVted by submitting to examination.® 1 

§ 364. -Notice 

In the absence of a statutory requirement, It Is gen¬ 
erally unnecessary to give notice to a Judgment debtor of 
an application for an order for his or a third party's 
examination, although it has been considered to be the 
better practice to do so. 

As a general rule, in the absence of a statutory 
requirement, notice need not be given to a judg¬ 
ment debtor of an application for an order for his 
examination®® or for the examination of a third 
person;®® but, as appears infra § 366 c (1), it is 
sometimes provided by statute that, where an or¬ 
der for the examination of a third person is grant¬ 
ed, the judge may, in his discretion, require notice 
of the subsequent proceedings to be given to the 
judgment debtor. An order requiring a judgment 
debtor to submit to a second examination may be 
granted ex parte ;®^ but a creditor who has per¬ 
mitted the proceedings to drop after examining 
the debtor, and who has not adjourned or extended 
the proceedings, cannot thereafter take the testi¬ 
mony of a witness, without notice to the debtor.®® 
It would seem to be the better practice in all cases 
that notice should be given,®® and that an oppor¬ 
tunity to show that the judgment has been paid, 
or to establish any other satisfaction or defense 
arising since the judgment was perfected, be thus 
afforded to the debtor.®^ Where, under the prac¬ 


tice discussed infra § 366, an order is dispensed 
with by the issuance of a subpoena pursuant to stat¬ 
ute, there is obviously no occasion to give the per¬ 
son served any notice of an application for an or¬ 
der.®® A statute requiring as a condition precedent 
to the commencement of proceedings in aid of ex¬ 
ecution the sending of a demand to the judgment 
debtor is complied with by sending such a demand 
by registered mail, and it is not necessary that the 
debtor receive it.^® 

§ 365. . . Affidavits and Pleadings 

a. Affidavit or other application 

b. Subsequent pleadings 

a. Affidavit or Other Application 

(1) Necessity 

(2) Who may make 

(3) Sufficiency 

(4) Objections and waiver 

(5) Filing 

(1) Necessity 

The necessity of showing the requisite facts by affi¬ 
davit or its equivalent depends on local statute, and In 
some instances is made to turn on whether the execution 
has or has not been returned. 

As a condition to the issuance of an order of ex¬ 
amination some statutes expressly require proof of 
the requisite facts by affidavit or other competent 
evidence, not only where the proceedings are insti¬ 
tuted before the return of the execution, but also 
where they are instituted after the return.^ In 
other states the statutes, while requiring an affi¬ 
davit as a condition precedent to the institution of 
supplementary proceedings before the return of 
the execution,® are silent as to its necessity where 
the proceedings are instituted after the return, and 


80. Cal.—Trounce v. Whittier Sav. 
Bank, 29 P.2d 789, 1S6 Cal.App. 761. 

81. U S.—In re Loftus, D.C.N.Y., 16 
F.Supp. 711. 

Objections to affidavit and waiver see 
infra 9 365. 

Jorisdlotlon 

In proceoding: supplementary*'to ex¬ 
ecution where third party sulxmitted 
itself to examination and was rep¬ 
resented by its attorney on all but 
the drst two examinations and on mo¬ 
tion to punish it for contempt and 
filed opposing: affidavits, and at no 
time questioned the jurisdiction of 
the court, third party could not there¬ 
after question the Jurisdiction of 
the court.—Scheuer v. Eisenstein, 8 
N.Y.S.2d 247. 

88 . U.S.—Bair v. Bank of America 
Nat. Trust & Savings Ass’n, C.C.A. 
Mont., 112 F.2d 247, citing Ckurpui 


Juris, and certiorari denied 61 S. 
Ct. 61, 311 U.S. 684. 85 UBd. 441. 
Colo —Sweeney v. Cregan, 299 P. 
1058, 1059, 89 Colo. 94, citing Cor¬ 
pus Juris. 

Iowa.—Lehigh Sewer Pipe & Tile Co. 
V. Gjellefald, 218 N.W. 475, 205 
Iowa 778. 

N.J.—Whitfield V. Kern, 6 A.2d 411, 
126 N.J.Eq. 616—Commercial Nat. 
Trust & Savings Bank of Los An¬ 
geles V. Hamilton, 137 A. 403, 101 
N..T.Eq. 249, affirming 133 A, 703, 
99 N.J.Eq. 492. 

23 C.J. p 845 note 38. 

83. U.S.—Bair v. Bank of America 
Nat. Trust & Savings Ass'n, C.C.A. 
Mont.. 112 F.2d 247. 249, citing Cor¬ 
pus Juris, and certiorari denied 61 
S.Ct. 61. 311 U.S. 684. 85 L.Ed. 441. 
Iowa.—Lehigh Sewer Pipe it Tile Co. 
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V. Gjellefald, 218 N.W. 475. 206 
Iowa 778. 

23 C.J. p 846 note 39. 

94. N.Y.—Goodall v. Demarest, 2 
Hilt. 534. 

95. N.Y.—Thomas v. Kircher, 16 
Abb.Pr.,N.S., 342. 

96. N.Y.—Gibson v. Haggerty, 15 
Abb.Pr. 406, 23 How.l’r. 260. 

97. N.Y.—Ward v. Beebe, 15 Abb.Pr. 
372. 

98. N.Y.—Zwerdling v. Ham man 

Bldg. Corporation, 259 N.Y.S. 593, 
145 Misc. 471. 

99. Ohio.—A skin Stores v. Bender, 29 
N.K.2d 815, 65 Ohio App. 307. 

1. N.Y.—Bridges v. Koppelman, 117 
N.Y.S. 306, 63 Misc. 27. 

8. Nob.—Clarke v Nebraska Nat. 
Bank, 77 N.W. 806, 67 Neb. 814, 73 
Am.S.R. 607. 
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the decisions are in conflict as to the necessity of an 
affidavit where the proceedings are so instituted, 
some holding that no affidavit is necessary,^ while 
others hold that proof of the requisite facts by af¬ 
fidavit or otherwise is required by implication.^ 
Where the statute requires proof by affidavit or 
other competent evidence, it is not essential that 
all the jurisdictional* facts required to be shown 
be contained in the affidavit, it being sufficient if 
some of such facts are established by other com¬ 
petent evidence.® In a few states the proceedings 
are instituted by a complaint® or verified petition,^ 
which, however, in its nature, purpose, and contents 
corresponds with the affidavit required in other 
states; and it has been held that a verified petition 
will take the place of an affidavit required by the 
statute.® Under a statute allowing, as a substitute 
for the procuring of an order, the issuance by the 
judgment creditor's attorney of a subpoena to a 
third party believed to have property of the judg¬ 
ment debtor, no supporting affidavit is required, 
although the subpoena is supported by a declaration 
of the attorney's belief.® 

For supplemental order. Where a proper order 
is not obeyed and the proceedings are continued 
and defendant is brought into court, a supplemental 
order again directing discovery may be made with¬ 
out the filing of a new petition.^® 

(2) Who May Make 

Unless the statute otherwise provides, the affidavit 
may be made by the Judgment creditor, his attorney, or 
agent. 

Generally the affidavit may be made by the owner 


of the judgment, his attorney, or agent for collec¬ 
tion of the judgment but where the statute ex¬ 
pressly requires the affidavit to be made by the 
judgment creditor it cannot be made by his agent.^® 

(3) Sufficiency 

(a) In general 

(b) Showing authority to institute 

(c) Reference to judgment 

(d) Reference to execution 

(e) Reference to property of debtor 

(f) For third-party order 

(g) For second order or examination 

(a) In General 

The affidavit must comply with statutory require¬ 
ments, and generally should state facts and not conclu¬ 
sions, should state the sources of Information and be¬ 
lief on which allegations are based, and should not state 
the grounds In the alternative. 

As will hereinafter appear, the necessary con¬ 
tents of the affidavit are governed to some extent, 
at least in most of the states, by the question wheth¬ 
er the examination sought is that of the judgment 
debtor or of a third party, and also whether the 
application is after or before the return of the ex¬ 
ecution. There are certain rules, however, gener¬ 
ally applicable to all such affidavits, such as that 
the affidavit should not state in the alternative the 
grounds on which it is based,^® and that allegations 
on information and belief are not sufficient unless 
the sources of affiant’s information and belief are 
stated, in order that the court may judge of their 
sufficiency.^^ Statements in affidavits will be pre¬ 
sumed to have been made on personal knowledge 


5. C.—Robinson v. McMaster, 95 S.E. 
110, 109 S.C. 20. 

3. S.C.—Robinson v. McMaster, su¬ 
pra. 

23 C.J. p 845 note 49. 

4. Wis.—Smith v. Weeks, 18 N.W. 
778. 60 Wis. 94. 

23 C.J. p 845 note 50. 

6. U.S.—Wood V. Noyes, C.C.A.AlaB- 
ka, 279 F. 321, certiorari denied 43 

S.Ct. 94. 260 U.S. 732, 67 L.Ed. 486. 

5. C.—Biltrite Bldg. Co. v. Adams, 7 
S.E.2d 857, 193 S.C. 142. 

& Ind.—Vordermark v. Wilkinson, 

46 N.E. 336, 147 Ind. 56. 

23 CJ. p 845 note 51. 

Complaint In plenary action in aid of 
execution see infra 8 384. 

7. N.J.—Seyfert v. Edison. 1 A. 602, 

47 N.J.Law 428. 

& S.C.—Biltrite Bldg. Co. v. Adams, 
7 S.E.2d S57. 193 S.C. 142. 

9. U.S.—Capital Co. v. Fox, C.C.A.N. 
Y., 85 F.2d 97. 106 A.L..R. 376, af¬ 
firming, D.C., 15 F.Supp. 677. 
N.Y.—New York predK Men’s Ass’n 


V. Schneider, 286 N.Y.S. 978, 247 
App.Div. 896, appeal dismissed 7 N. 
E.2d 726, 273 N.Y. 625, motion de¬ 
nied 10 N.E.2d 590, 274 N.Y. 637. 

la N.J.-—Whitfield V. Kern, 6 A. 2d 
411, 125 N.J.Eq. 515. 

11. N.Y.—Ruf V. B. B. & P. Realty 
Corporation, 236 N.Y.S. 361, 227 
App.Dlv. 390—Conway v. Hitchlns, 
9 Barb. 378. 

SistliigiilBliea from showing of an- 
thorlty to institute 
(1) Where the papers for an order 
in supplementary proceedings for the 
examination of a Judgment debtor are 
indorsed by attorney for Judgment 
creditor, authority to institute the 
proceedings is presumed, and sup¬ 
porting affidavit may be made by 
managing clerk In office of attorney 
for Judgment creditor, for under such 
circumstances, as long as the re¬ 
quired facts appear, it is immaterial 
who makes the supporting affidavit. 
—In re Weil, 197 N.Y.S. 884, 119 
Misc. 627. 


(2) Showing authority to institute 
proceeding see infra subdivision a (3) 
(b) of this section. 

IS. N.J.—Westfall v. Dunning, 14 A. 
486, 50 N.J.Law 459. 

13. N.Y.—Lowther v. Lowther, 97 N. 
Y.S. 6, 110 App.Dlv. 122. 

23 C.J. p 845 note 59. 

14. Mo.—^Ackerman v. Green, 81 S. 
W. 609, 107 Mo.App. 341. 

23 C.J. p 845 note 60. 

Dsfsot not Jnxisdietional 
An order for supplementary pro¬ 
ceedings, to which the statute de¬ 
clares a Judgment creditor entitled, 
on proof by aflldavit, or other com¬ 
petent written evidence of certain 
facts, is not void because the affi¬ 
davit on Information and belief does 
not state the sources of Information 
and belief, the defect not being Juris¬ 
dictional, but one which could be 
cured or waived.—Boyd v. Hilde- 
brandt, 185 N.Y.S. 236. 

▼srlfloatlou on bellof held to au¬ 
thorise order for discovery, but not 
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unless stated to have been made on information and 
belief, or unless it appears affirmatively and by fair 
inference that they could not have been made on 
personal knowledge.^® The affidavits must comply 
with the statutory requirements,^® and if two or 
more are filed as separate applications each must 
be sufficient in itself.!*^ The affidavit must state 
facts and not mere conclusions,and it is not al¬ 
ways sufficient to follow the language of the stat¬ 
ute.^® The nature of the relief sought need not be 
stated,®® and if the affidavit is presented in a court 
of inferior jurisdiction it need not state that it is a 
court of record.® 1 Surplusage may be disregard¬ 
ed.®® In some states it is held that defective state¬ 
ments in the affidavit may be cured by reference to 
the record on the theory that the court takes judi¬ 
cial notice thereof.®® 

Entitling. The affidavit should be entitled in the 
court in which the proceedings are instituted,®^ 
but, if it sufficiently refers to the proceeding, it 
will not be invalidated by a defective title.®® 

Indorsement. Noncompliance with a rule requir¬ 
ing the indorsement with the name and address of 
plaintiff's attorney of all papers required to be filed 
is a mere irregularity which may be disregarded.®® 

Reference to prior applications. While it is the 
usual piactice for the affidavit to state that no pre¬ 
vious application has been made for the order,2^^ 


such an allegation is not essential,®® except where 
required by a statute or rule of court,®® and in any 
event its omission is a mere irregularity not en¬ 
titling a party to a dismissal of the proceedings.®® 

(b) Showing Authority to Institute 

Where the moving affidavit ie made by one other 
than the Judgment creditor, it must show the authority 
of the affiant to institute the proceeding. 

If the affidavit is made by one other than the 
judgment creditor, it must show authority to act 
for him, so that the application will show on its 
face that the proceeding was authorized by the own¬ 
er of the judgment,®! except, it has been held, where 
the affidavit is made by the attorney for the judg¬ 
ment creditor.®® Thus an assignee of the judgment 
must show his right to institute the proceeding,®® 
as must an attorney who claims a lien on the judg¬ 
ment.®^ Where the judgment creditor is dead, his 
personal representatives seeking to enforce the 
judgment through these proceedings must show 
their right to do so.®® If the affidavit does not 
show the authority of the affiant to make it, and 
it is made by one other than the judgment creditor 
or his attorney, the subsequent approval or adop¬ 
tion thereof by the judgment creditor is ineffective, 
since the question, on motion to vacate the order, 
is as to the authority of the judge making the or¬ 
der when the papers first came before him.®® 


order forbidding transfer or payment. 
—Barr v, Voorhees, 37 A. 134, 65 N. 
J.Bq. 134. 

15. N.Y.—Bruen v. Nickels, 51 N.T. 
8. 352, 30 App.Div. 396, 6 N.Y.Ann. 
Cas. 381. 

16. Ind.—D. Li. Adams Co. v. Federal 
Glass Co.. 103 N.E. 414, 180 Ind. 
576. 

23 C.J. p 846 note 62. 

rorms of affidavits 

Mo.—Ackerman v. Green, 100 S.W. 

30. 201 Mo. 231. 

23 C.J. p 846 note 46. 

17- Ind.-—Abell v. Riddle, 76 Ind. 345. 

18. N.Y.—Schwartz* Estate v. Dun- 
ishtock. 25 N.Y.S.2d 742. 176 Misc. 
860. 

23 C.J. p 846 note 64. 

19. N.Y.—Rome First Nat. Bank v. 
Wilson, 13 Hun 232—Carbonating 
Apparatus Co. v. Bennett, 106 N.Y. 
S. 1062. 66 Misc. 47. 

aa Minn.—Knight v. Nash. 22 Minn. 
462. 

ai. N.Y.—Sayer v. McDonald, 2 How. 
Pr..N.S., 119. 

88 . Ind.—Hobbs v. Eaton, 78 N.E. 
333, 88 Ind.App. 628. 

88 . Wash.—Flood v. Libby, 80 P. 
683, 88 Wash. 366, 107 Am.S.,R. 861. 


84. N.Y.—People v. Oliver, 66 Barb. 

370. 

23 C.J. p 846 note 70. 

25. N.Y—Lynch v. Riley, 22 N.Y. 

Wkly.Dlg. 367. 

23 C.J. p 846 note 71. 

86. N.Y.—Dorsey v. Cummings. 48 
Hun 76. 

87. NY.—Ludlow V. Mead, 21 N.Y. 
St. 435. 

88. N.Y.—Sayer v. McDonald, 2 How. 
Pr.,N.S.. 119—Schanck v. Conover, 
56 How.Pr. 437. 

prior Invalid order 

It is not necessary to refer to a 
previous order which was a nullity. 
—Sudlow V. Mead. 3 N.Y.S. 321. 

89. N.Y.—Bean v. Tonnelle, 1 N.T. 
Civ.Proc. 33, 24 Hun 353. 

8(k N.Y.—Bean v. Tonnelle, supra. 

31. N.Y.—Ruf V. B. B. & F. Realty 
Corporation, 236 N.Y.S. 361, 227 

App.Div. 390. 

23 C.J. p 846 note 73. 

38. N.Y.—Ruf v. B. B. & F. Realty 
Corporation, supra. 

23 C.J p 846 note 74. 

ISoviag or snpporfelBg affidavit 
(1) A moving affidavit made by the 
managing clerk of the attorney for 
the Judgment creditor Is insufficient 
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where his authority is not shown and 
the reason why the affidavit was not 
made by the Judgment creditor or his 
attorney is not set forth.—^Eyre v. 
Stubbert, 128 N.Y.S. 4, 71 Misc. 147. 

(2) But where the moving papers 
are indorsed by the attorney for the 
Judgment creditor, authority to in¬ 
stitute the proceedings is presumed, 
and in such case an affidavit made by 
the attorney’s managing clerk, or 
anyone else, is sufficient.—In re Weil, 
197 N.Y.S. 884, 119 Misc. 627. 

Sight to requlro proof of anthorlty 
Where the officer to whom applica¬ 
tion is made doubts the right of the 
attorney who applies to act for the 
Judgment creditor, he may require 
evidence on that point.—Kress v. 
Morehoad, 8 N.Y.St. 858. 

33. N.Y.—Seeley v. Connors, 96 N.Y. 
S. 1109. 109 AppDiv. 279. 

23 C.J. p 846 note 76. 

34. N.Y.—Merchant v. Sessions, 5 N. 
Y.Civ.Proc. 24—Russell v. Sumer- 
ville, 4 N.Y.Month.L.Bul. 3. 

35. N.Y.—Walker v. Donovan, 6 
Daly 652, 63 How.lT. S. 

23 C.J. p 846 note 77. 

33. N.Y.—Beardsley v. Stone Valley 
Distilling Co., 122 N.Y.S. 686. 
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(c) Reference to Judgment 

Ordinarily the affidavit should show the recovery of 
a valid Judgment capable of supporting supplementary 
proceedings, and that the judgment remains unpdid In 
whole or In part. 

The affidavit should affirmatively show the re¬ 
covery of a judgment,37 except where the record 
in the action is a part of the proceedings so that 
the court will take judicial notice thereof,3® and 
should contain a sufficient description of the judg¬ 
ment to show that it is capable of being made the 
basis of supplementary proceedings.^^ The affida¬ 
vit should describe the judgment with substantial 
accuracy,^® show the court in which it was recov¬ 
ered,^ ^ and the party in whose favor it was ren- 
dered.^2 Where the docketing or filing of a tran¬ 
script of the judgment is necessary, as where the 
judgment is that of a justice of the peace, the dock¬ 
eting or filing must be alleged but such an al¬ 
legation need not be made where a docketing or 
the filing of a transcript is not necessary, as where 
a judgment of a court of record is sought to be en¬ 
forced in the county where rendered.^^ Allegations 
of this kind may be aided by the presumption of 
proper and regular performance of official duty.^® 
Under a statute in effect so providing, it must be 
stated that the judgment was rendered on defend¬ 
ant’s appearance or personal or substituted service 
of summons on him,^® unless such facts appear by 
the judgment roll referred to in the affidavit.^7 


The amount of the judgment should be stated, 
and the affidavit should show that it was for an 
amount authorizing the examination;®® but the af¬ 
fidavit need not show that the court rendering the 
judgment had jurisdiction,®® unless the court was 
one of limited or inferior jurisdiction.®^ The affi¬ 
davit must allege that the judgment is unpaid in 
whole or in part;®® and if the execution has been 
returned partly unsatisfied the affidavit must con¬ 
tain a statement showing the amount due on the 
judgment.®® A misstatement in the affidavit of the 
date of the entry of the judgment is not fatal.®® 

(d) Reference to Execution 

As a general rule the affidavit should show the prop¬ 
er Issuance of an execution, and, unless the application 
Is made under a statute authorizing examination before 
the return, should show the return of the execution part¬ 
ly or wholly unsatisfied. 

The regular issuance of an execution on the judg¬ 
ment against the property of the judgment debtor 
and its return unsatisfied in whole or in part must be 
appropriately shown,®® unless the proceeding is au¬ 
thorized before return of execution, in which case, 
of course, no showing as to a return is necessary;®® 
but the affidavit before the return of the execution 
should show that the execution is in the hands of 
the sheriff.®"^ It is sometimes held that where the 
proceeding is in the court out of which the execu¬ 
tion issued, its issuance need not be alleged as the 
court will take judicial notice thereof.®® The affi- 


37. Mont.—Mlsnoula Trust & Sav¬ 
ings Bank v. Northwestern Abstract 
& Title Ins. Co., 203 P. 854, 61 
Mont. 370. 

23 C.J. P 846 note 79. 

38. Wash.—Flood v. Libby, 80 P. 
633, 38 Wash. 366, 107 Am.S.R. 861. 

39. N.Y.—^Webster v. Sawens, 3 How. 
Pr..N.S., 320. 

23 C.J. p 847 note 81. 

40l N.Y.—Sheri v. Kurzman, 113 N. 
Y.S. 288, 60 Misc. 332—Kennedy v. 
Weed, 10 Abb.Pr. 62. 

41. N.Y.—Kress v. Morehead. 8 N.Y. 
St. 858—^Webster v. Sawens, 3 How. 
Pr..N.S., 320. 

23 C.J. p 847 note 83. 

48. N.Y.—Kress v. Morehead, 8 N.Y. 
St. 858. 

23 C.J. p 847 note 84. 

48. N.Y.—^Kennedy v. Thorp, 2 Daly 
268, 8 Abb.Pr..N.S., 181, reversed 
on other grounds 61 N.Y. 174— 
Hawes v. Barr, 30 N.Y.Super. 462. 

44. N.Y.—Bingham v. Disbrow, 37 
Barb. 24, 14 Abb.Pr. 261—Kennedy 
v. Thorp. 2 Daly 268, 3 Abb.Pr.,N. 
S., 131, reversed on other grounds 
61 N.Y. 174. 


45. N.Y.—Sudlow v. Mead, 3 N.Y.S. 
321. 

23 C.J. p 847 note 87. 

46. N.Y.—Matter of Wyman, 78 N.Y. 
S. 646, 76 App.Dlv. 292—Bridges v. 
Koppelman, 117 N.Y.S. 306, 63 Misc. 
27. 

23 C.J. p 847 note 88. 

47- N.Y.—Sayer v. McDonald, 2 How. 
rr.,N.S., 119. 

48. N.Y.—Seeley v. Connors, 96 N.Y. 
S. 1109, 109 App.Dlv. 279. 

23 C.J. p 847 note 90. 

49. N.Y.—Whitlock's Case, 1 Abb. 
Pr. 320—^Armstrong v. Cummings, 1 
N.Y.Clv.Proc. 38 note, 2 N.Y.Month. 
L.Bul. 94. 

23 C.J. p 847 note 91. 

5a N.Y.—Conway v. Hltchlns, 9 
Barb. 378. 

51. N.Y.—Hllbring v. Wisansky, 110 
N.Y.S. 184, 69 Misc. 149. 

68. Mont.—Missoula Trust & Sav¬ 
ings Bank v. Northwestern Ab¬ 
stract & Title Ins. Co., 203 P. 864, 
61 Mont. 370. 

63. N.Y.—^Douglass v. Mainser, 40 
Hun 76. 

23 CJ. P 847 note 94. 

64. N.Y.—Matter of Hatfield, 46 N. 
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Y.S. 270, 17 App.Dlv. 430, affirmed 
49 N.E. 1097, 165 N.Y. 628. 

55. Ind.—Lewis v. Hanneman, 164 
N.E. 319, 88 Ind.App. 430. 

Mont.—Missoula Trust & Savings 
Bank v. Northwestern Abstract & 
Title Ins. Co., 203 P. 854, 61 Mont. 
370. • 

Wash.—State v. Superior Court for 
King County, 277 P. 860, 162 

Wash. 323. 

23 C.J. p 847 note 97. 

Not aeoessarily by affidavit 

The statute does not require the 
affidavit accompanying an application 
for examination in supplementary 
proceedings to show an unsatisfied 
execution against debtor's property.— 
Phillips V. Bruton, 122 S.E. 614, 128 
S.C. 369. 

6a N.Y.—Hutson v. Weld, 88 Hun 
142. 

67. Ind.—^Bals v. Bennlnghof, 6 Ind. 
App. 622. 

N.Y.—^Matter of Albany First Nat. 
Bank, 66 N.Y.S. 439, 62 App.Div. 
601. 

N.C.—National Bank of Westminster 
V. Bums, 13 S.E. 871, 109 N.C. 106. 

6a Wash.—Timm v. Stegman, 82 P. 
1004, 6 Wash. 18. 
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davit must show that the execution was issued with¬ 
in the time required by statute;®® but a misstate¬ 
ment of the date of issuance is not a jurisdictional 
defect and may be disregarded.®® It must be shown 
by the affidavit or substitute therefor that the ex¬ 
ecution was issued to the proper county that 
the execution was one against property;®® that it 
issued out of a court of record;®® and, where a 
return is necessary, that the execution was returned 
within the time limited for the institution of the 
proceeding.®^ Where the proceedings cannot be 
instituted until an execution has been issued either 
to the county where the judgment debtor has a place 
of business, or if a resident to the county where he 
resides, or if a nonresident to the county where 
the judgment roll or transcript of the judgment is 
filed, it follows that, if the judgment debtor is a 
resident, the affidavit must state his residence or 
his place of business.®® An allegation in the alter¬ 
native as to residence or place of business is insuffi¬ 
cient,®® as is an allegation as to place of business 
in person "or” by agent.®^ The allegation should 
refer to the time of instituting the proceedings rath¬ 
er than the time the execution was issued.®® 

Aider by presumption. Particular allegations of 
the issuance and return of an execution are some¬ 
times held sufficient by resorting to presumptions 
of regularity.®® 

(e) Reference to Property of Debtor 

The statutei vary aa respecta th« allegation of the 
exiatence or nonexiatence of property of the Judgment 
debtor, where the execution haa been returned unaatia* 


fled. If the application la made before the return, the 
affidavit la aometimea required to allege that the debtor 
unjustly refuses to apply his property to the satiafaetlen 
of the judgment. 

Because of the different statutory provisions in 
the several states, the decisions are not uniform as 
to the necessity for alleging the existence or non¬ 
existence of property belonging to the debtor, where 
the proceedings are instituted after the return of 
execution. In some states an allegation that the 
judgment debtor^ has property has been held not 
necessary.7® In other states it is necessary and 
sufficient to state a belief that the judgment debtor 
has property subject to execution and the prop¬ 
erty need not be specified or described in detail.'^® 
In still other states it is necessary to allege the want 
of known property liable to execution.^® 

Affidavit before return of execution. If the ap¬ 
plication is before the return of the execution, it is 
necessary, under the statutes in some of the states, 
to allege that the judgment debtor has property 
which he unjustly refuses to apply to the satisfac¬ 
tion of the judgment.*^* The facts and circum¬ 
stances showing the refusal to be unjust must be 
stated,7® although it has been held that an affidavit 
in the language of the statute is sufficient, where 
supported by proof of the omitted facts.7® Some 
courts hold that no demand on the debtor to apply 
his property in satisfaction of the judgment is nec¬ 
essary or need be shown,while other courts hold 
that such a demand and noncompliance therewith 
must be shown.^® Whatever other allegations re¬ 
specting the property of the judgment debtor are 


59. N.Y.—Hutson v. Weld. 38 Hun 
142. 

60. N.Y.—Batcheldor v. Nugent, 24 
N.Y.S. 828, 23 N.Y.Civ.Proc. 178. 

61. Ind.—McKinney v. Snider. 18 N. 
E. 526. 116 Ind. 160. 

23 C.J. p 848 note 6. 

62. N.Y.—People v. Hulburt. 6 How. 
Pr. 446, Code Rcp..N.S.. 76. 9 N. 
Y.Leg.Obs. 246. 

63. N.Y.—Joyce v. Spafard, 9 N.Y. 
Civ.Proc. 342—^Webster v. Sawens, 
3 How.Pp.,N.S., 320. 

64. N.Y.—McGuire v. Hudson. 16 N. 
Y.S. 392. 

68. N.Y.—Matter of Gagnon, 62 N.Y. 

S. 309. 32 App.Div. 22. 

23 C.J. p 848 note 11. 

66 . N.Y.—Zelie v. Vroman, 60 N.Y. 
S. 836. 22 Misc. 486. 

23 C.J. p 848 note 13. 

67. N.Y.—^Port Jefferson Bank v. 
Darling. 92 N.Y.S. 483, 102 App. 
Div. 431. 

68. N.Y.—Matter of Gagnon, 62 N.Y. 
S. 809, 82 App.Div. 22. 

28 CJ. p 848 note 16. 
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69. N.Y.—Taques v. Willett, 104 N. 
Y.S. 600. 

23 C.J. p 848 note 16. 

70. N.Y.—Anonymous. 6 N.Y.Super. 
726. 

23 C.J. p 848 note 17. 

71. Ind.—Lewis v. Hanneman, 164 N. 
E. 319, 88 Ind.App. 430. 

23 C.J. p 848 note 18. 

72. Mo.—Ackerman v. Green. 100 
S.W. 30, 201 Mo. 231. 

23 C.J. p 849 note 20. 

73. N.C.—Hackney v. Arrington, 6 S. 
E, 747. 99 N.C. 110. 

23 C.J. p 848 note 19. 

74. Mont.—Brindjonc v. Brindjonc, 
31 P.2d 726, 96 Mont. 481. 

N.Y.—Marts v. Cohen. 269 N.Y.S. 
302, 145 Misc. 284. 

S.C.—Phillips y. Bruton, 122 S.E. 

514, 128 S.C. 369. 

23 C.J. p 849 note 21. 

Affidavit held snffiolomt 
An affidavit that Judgment and ex¬ 
ecution remained unsatisfled. that 
there was no known property or eq¬ 
uitable interest in realty sufficient to 
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satisfy execution, that defendant list¬ 
ed for taxation notes due by certain 
persons and other evidences of debt 
of which defendant was still the own¬ 
er, and that defendant had other 
choses in action and things of value, 
not exempt from taxation, which he 
unjustly refused to apply toward sat¬ 
isfaction .of debt, was sufficient un¬ 
der statute to entitle plaintiff to an 
examination of the defendant and 
other persons.—First & Citizens Nat. 
Bank of Elizabeth City v. Hinton, 195 
S.E. 369, 213 N.C. 162. 

75. N.Y.—Matter of Albany First 
Nat. Bank, 65 N.Y.S. 439. 62 App. 
Div. 601. 

23 C.J. p 849 note 22. 

76. N.Y.—Rome First Nat. Bank v. 
Wilson, 13 Hun 232—Carbonating 
Apparatus Co. v. Bennett, 106 N.Y. 
S. 1052, 56 Misc. 47. 

77. N.C.—Welller v. Lawrence, 81 N. 
C. 66. 

23 C.J. p 849 note 24. 

78. N.Y.—Levy v. Beacham. 18 N.Y. 
S. 748, 64 Hun 62. 

23 C.J. p 849 note 25. 
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necessary to bring the case within the applicable 
statute of the particular jurisdiction must be 
madc.*^® 

(f) For Third-Party Order 

An affidavit for a third-party order muat conform 
eubatantlally to the statute^ and must allege either that 
the third party la Indebted to, or that he haa property 
of, the Judgment debtor, In a sufficient amount to jus¬ 
tify the order. 

To reach the funds of the judgment debtor in 
the hands of third parties, the affidavit must con¬ 
form substantially to the requirements of the stat¬ 
ute.®® An affidavit for an order of examination 
of a third party must, in addition to the require¬ 
ments of affidavits in general, considered in the 
preceding subdivisions of this section state that 
such third person is indebted to the judgment debt¬ 
or in an amount over and above the amount speci¬ 
fied in the statute,®^ or that he has in his posses¬ 
sion or under his control property, of the amount 


specified in the statute, where there is such a spe¬ 
cification, belonging to the judgment debtor.®® In 
some jurisdictions it must be alleged that the debtor 
has no other property subject to execution from 
which the execution in question could be satis¬ 
fied in whole or part.®® It is not necessary to pre¬ 
sent positive proof of the indebtedness of the third 
person, or his possession of property of the debtor, 
but it is only necessary that the proof should be 
sufficient to satisfy the judge to whom application 
is made.®^ The allegations may be made on in¬ 
formation and belief,®® or at least an order based 
on an affidavit made on information and belief is 
effective until vacated;®® but in such case the 
sources of the information and the grounds of the 
belief should be stated.®^ A positive statement in 
an affidavit made by the managing clerk of the 
plaintiff's attorney will be presumed to be made 
on personal knowledge.®® It is not necessary, un¬ 
less the statute so requires, to allege that an ex¬ 
ecution has been returned unsatisfied,®® and a de- 


79. Ind.—Cushman v. Gephart. 97 
Ind. 46. 

23 C.J. p 849 note 26. 

80. Ind.—Earl v. Sklles, 93 Ind. 178. 
Mont.—Missoula Trust & Savings 

Bank v. Northwestern Abstract & 
Title Ins. Co., 203 P. 854, 61 Mont. 
370. 

Ohio.—Southern Ohio Finance Corpo¬ 
ration V. Wahl, 171 N.E. 369, 34 
Ohio App. 518. 

Form of allldavlt 

N.Y.—Seeley v. Garrison, 10 Abb.Pr. 
460. 

Whsro corporation is Indchtcd to 
debtor 

Order in supplementary proceed¬ 
ings directing assistant cashier of 
bank to show cause why he should 
not turn over to judgment creditor 
money in bank alleged to belong to 
Judgment debtor, held void, in view 
of Code Clv.Proc. § 717, where neither 
order nor affidavit on which it was 
founded showed that any other debtor 
of Judgment debtor than bank was 
sought to be brought before court, or 
that assistant cashier was '‘officer or 
member" of bank, within §§ 717 and 
719.—Liberty Bank v. Superior Court 
of California, in and for Los Angeles 
County, 235 P. 995, 195 Cal. 766. 
Tcrlflod petition hold snlllclont 
An order requiring president and 
general manager of corporation to be 
examined before a special master con¬ 
cerning any moneys, capital stock, 
bonds, or other assets which corpora¬ 
tion owed to Judgment debtor, was 
not an abuse of discretion, where pe¬ 
tition for examination showed that 
execution had been returned nulla 
bona, and examination of Judgment 
debtor was barred by Judgment debt¬ 
or’s Illness, and petition alleged on 


Information and belief that Judg¬ 
ment debtor was a stockholder, and 
that corporation was indebted to 
judgment debtor, and trial Judge per¬ 
mitted petitioners to supplement peti¬ 
tion by introducing evidence in sup¬ 
port of petition.—Biltrite Bldg. Co. 
V. Adams, 7 S.E.2d 857. 193 S.C. 142. 

81. N.Y.—Davis v. Jones, 8 N.Y.Civ. 
Proc. 4.3—Davis v. Herrig, 65 How. 
Pr. 290. 

23 C.J. p 849 note 33. 

Whore ladobtodaess Is not claimed, 

and the object is to reach property 
of the debtor held by such third per¬ 
son, no such allegation is necessary. 
—Brett V. Brownie, 1 Abb.Pr.,N.S.,N. 
Y., 155. 

83. Ind.—D. L. Adams Co. v. Federal 
Glass Co., 103 N.E. 414, 180 Ind. 
576. 

Ohio.—Southern Ohio Finance Corpo¬ 
ration V. Wahl, 171 N.E. 369, 34 
Ohio App. 518. 

CtoBStmctlve possessloa of debtor's 
property 

Where third party did not offer 
proof to negative Judgment creditor’s 
allegation that the third party, as 
attorney for Judgment debtor, had re¬ 
ceived or was about to receive money 
belonging to the Judgment debtor. 
Judgment creditor’s allegation was 
sufficient to support order requiring 
third party to submit to examina¬ 
tion in accordance with the civil 
practice act, since, if the third party 
was about to receive money of the 
Judgment debtor, he had "construc¬ 
tive possession" of the money with¬ 
in the meaning of the act.—In re Lin- 
denwald Bottling Corporation, 23 N.Y. 
S.2d 768. 

83. Mont.—^Missoula Trust & Sav¬ 
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ings Bank v. Northwestern Ab¬ 
stract & Title Ins. Co., 203 P. 864, 
61 Mont. 370. 

23 C.J. p 849 note 36. 

86 . N.Y.—Miller v. Adams, 52 N.Y. 

409, affirming 7 Lans. 131. 

23 C.J. p 850 note 37. 

Froof lasuAoltnt 

Judgment creditor’s affidavit that 
third party's attorney informed affi¬ 
ant that third party had Judgment 
debtor’s property, but not stating 
time of conversation or attorney’s 
name, or indicating that attorney had 
knowledge of facts averred, held in¬ 
sufficient to sustain third party or¬ 
der.—Jacobus V. Seracusa, 267 N.Y. 
S. 65, 149 MJsc. 213. 

85. N.Y.—Miller v. Adams, 62 N.Y. 
409, affirming 7 Lans. 131. 

86 . N.Y.—Pierce v. Parrish, 50 N. 
Y.S. 735, 28 App.Div. 22—Fleming 
V. Tourgee, 16 N.Y.S. 2, 21 N.Y. 
Civ.Proc. 297, affirmed 32 N.E. 1015, 
136 N.Y. 642. 

Objections to affidavit and waiver 
generally see infra 9 366 a (4). 

A subBsqueut ordsr made in the 
proceeding cannot be attacked, be¬ 
cause the order for examination was 
on information and belief.—Cooman 
V. Board of Education, 37 Hun, N.Y., 
96. 

87. N.J.—Githens v. Mount, 44 A. 
851. 64 N.J.Law 166. 

23 C.J. p 850 note 40. 

88 . N.Y.—Bruen v. Nickels, 61 N.Y. 
S. 362, 30 App.Div. 396, 6 N.Y.Ann. 
Cas. 381, followed in Buck! v. 
Bucki, 56 N.Y.S. 439, 26 Misc. 69. 

89. N.Y.—Seeley v. Garrison, 10 Abb. 
Pr. 460. 
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mand for pa 3 rment or delivery of possession need 
not be shown.®® 

Alternative allegations. An affidavit that a third 
person has property of the debtor in excess of the 
statutory amount or is indebted to him beyond such 
amount, although in the language of the statute, is 
bad because in the alternative,®^ and an allegation 
that the third person has property of the debtor 
“as receiver or individually” is insufficient.®® 

Counter affidavits. The third person cannot 
prevent an order for his examination by submit¬ 
ting an affidavit asserting himself to be the owner 
of the property in question and stating the circum¬ 
stances under which the transfer took place.®® 

(g) For Second Order or Examination 

An affidavit for a aecond order or examination muet 
allege the facta necessary to warrant such order or ex¬ 
amination. 

All affidavit is generally necessary to obtain a 
second examination,®^ except where the second 
examination is merely a continuance of the first.®^ 
The affidavit must show the facts with regard to the 
former proceeding and its status,®® but failure so to 
do is a mere irregularity,®*^ and an omission in this 
respect may be supplied by amendment.®® The 
affidavit must state that the judgment is unpaid.®® 
In addition the affidavit must specifically show the 
acquisition of properly by the debtor since the for¬ 
mer examination, that an alias execution has been 
issued and returned unsatisfied, or that new facts 
justifying a new order have come to the knowledge 
of the applicant.! If several examinations within 
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a short time of one another have recently taken 
place, then facts should be shown from which it 
may be inferred that the judgment creditor will ob¬ 
tain useful information,® and that the examination 
is not being used as a club to enforce settlement of 
claims which the debtor is without property to pay.® 
The affidavit is insufficient where it merely alleges 
newly acquired property without stating what it is, 
or whether it is applicable to the payment of the 
judgment.^ It is,, not sufficient to allege after-ac¬ 
quired property on information and belief with¬ 
out stating the source of the information or the 
grounds of the belief.® Conversely, the affidavit 
is sufficient in this respect where it shows grounds 
for a belief that the debtor has acquired property 
since his former examination.® An application for 
a second order on the ground of nonservice of the 
prior one must positively aver that the prior one 
was not served.^ 

(4) Objections and Waiver 

Irregularities In affidavits may be waived or cured by 
failure to object or submission to examination, but Ju¬ 
risdictional defects cannot be so waived or cured. 

Generally an order for examination based on a 
defective affidavit, where the defect is a mere ir¬ 
regularity is valid until vacated.® Such defects 
may be cured by amendment,® and they are like¬ 
wise cured by the appearance and examination of 
the judgment debtor without objection;!® but ju¬ 
risdictional defects in the affidavit render an order 
based thereon void,!! and the mere appearance and 
the examination of the judgment debtor without 


90. N.Y.—Polls V. Davidson, 1 How. 
Pr.,N.S.. 216. 

91. N.y.—Lowther v. Tjowther, 97 N. 
Y.S. 5, 110 App.Div. 122. 

23 C.J. p 850 note 44. 

92. N.Y.—Fitchburg Nat. Hank v. 
Bushwick Chemical Works, 13 N.Y. 
Civ.Proc. 166. 

93. N.Y.—Matter of De Leon, 71 N. 
Y.S. 380. 63 App.Div. 41. 

94. N.Y.—Conovan v. McAndrew, 20 
Hun 46—Davidson v. Sokiran, 280 
N.Y.S. 117, 166 MIsc. 229. 

95. Iowa.—McDonnell v. Henderson, 
38 N.W. 612, 74 Iowa 619. 

96. N.Y.—Davidson v. Sokiran, 280 
N.Y.S. 117, 166 Mlac. 229. 

23 C.J. p 860 note 49. 

97. N.Y.—Matter of Walker. 142 N. 
Y.S. 972. 157 App.Div. 609. 

98. N.Y.—Ooodall v. Demarest, 2 
Hilt. 634. 

89. N.Y.—O’Brien v. Howard, 16 N. 
Y.8.2d 290. 


1. N.Y.—Losee v. Allen, 40 N.Y.S. 

349. 17 Misc. 275. 

2.3 C.J. p 850 note 62. 
lilkelUiood of disoovsriBg asasta 
Aindavit for order for second ex¬ 
amination of Judgment debtor in sup¬ 
plementary proceedings is sufficient, 
if it sets forth facts Indicating 
change in Judgment debtor’s financial 
condition since last examination, and 
reasonable likelihood that further ex¬ 
amination may reveal assets availa¬ 
ble for satisfaction of Judgment.— 
Davidson v. Sokiran, 280 N.Y.S. 117, 
155 Misc. 229. 

8. N.Y.—Livingston v. Livingston, 
164 N.Y.S. 419. 

3. N.Y.—Livingston v. Livingston, 
supra. 

4. N.Y.—Railings v. Pitman. 49 N. 
Y.Super. 307. 

6. N.y. —McGuire v. Schroeder, 63 
N.Y.S. 968. 31 Misc. 179. 

23 C.J. p 850 note 56. 

& N.Y.—Goodall v. Demarest, 2 Hilt. 
634. 

7. N.Y.—Leer Bldg. & Const. Go. v. 
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Harris, 250 N.Y.S. 160, 140 Misc. 
290. 

Merely alleging debtor’s denial of 

service is insufficient to warrant a 
second order.—Leer Bldg. & Const. 
Co. V. Harris, supra. 

8. N.Y.—Pierce v. Parish, 60 N.Y.S. 

735, 28 App.Div. 22—O’Brien v. 

Howard, 16 N.Y.S.2d 290—Boyd v. 
Hildebrandt. 185 N.Y.S. 235. 

Vacation of order see infra § 368. 

9. Ind.—Burkett v. Holeman, 21 N. 
E 470. 119 Ind. 141. 

23 C.J. p 860 note 61. 

10. N.Y.—Baker v. Herkimer. 6 N.Y. 
St. 581. 

11. N.M.—Hammond v. District 

Court of Eighth Judicial Dist. of 
New Mexico, 228 P. 768, 30 N.M. 
130, 39 A.L.R. 1490. 

N.Y.—Hecht v. Sanger, 216 N.Y.S. 
409, 126 Misc. 735, reversed on oth¬ 
er grounds 218 N.Y.S. 676, 128 Misc. 
380—Boyd v. Hildebrandt. 185 N.Y. 

S. 236. 
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objection will not confer jurisdiction.^* Thus ap¬ 
pearance and examination will not cure the failure 
to show the regular issuance of the execution.^* 
Objections to the sufficiency of the preliminary affi¬ 
davit should, as a rule, be tested by a motion to 
vacate the original order or motion to set aside the 
proceedings.!^ 

(5) Filing 

Under some circumstances the filing of the affidavits 
on which the order Is based may be required. 

In some states, after the satisfaction of the judg¬ 
ment and discontinuance of the proceedings, and 
subsequent to procuring an order to examine a third 
party, the debtor may compel the creditor to file 
the affidavits on which it was granted.!® That the 
affidavit may tend to incriminate the party by whom 
it was presented will not justify a refusal.!* Ir¬ 
regularity, consisting in the failure to file, before 
the report of the referee is filed, an affidavit to pro¬ 
cure the examination of the judgment debtor, is 
waived by obedience to the order and submission to 
examination without objection.!^ 

b. Subfleqnent Pleadings 

Ordinarily there Is no occasion or necessity for any 
pleadings subsequent to the application, except, perhaps, 
for an objection to the application by way of demurrer. 

Under a statute providing that all proceedings 
under an act relating to supplementary proceedings, 
after an order has been made requiring parties to 
appear and answer, shall be summary, without fur¬ 
ther pleadings, all pleadings subsequent to the com¬ 
plaint 01 affidavit to procure the order are unnec¬ 
essary.!* Thus, under such a statute, no answers 
are contemplated.!* Where a demurrer to the ap¬ 


plication for a third party order was filed, it was 
held to admit the truth of the allegations therein.** 

§ 366. Order for Examination 

a. In general 

b. Title 

c. Contents 

a. In General 

Where all the necessary facts are shown the judge 
ordinarily has no discretion to refuse an order for ex¬ 
amination, but the granting of a second order Is discre¬ 
tionary. In some jurisdictions an examination may be 
procured by process other than an order. 

It is generally held that the judge has no discre¬ 
tion to refuse the order where the facts required 
by the statute are properly shown.*! He is with¬ 
out the right to insist on additional facts or to im¬ 
pose other or further terms as a condition of its 
issuance.** A second order will not be granted as 
of course, but only in the sound discretion of the 
judge** on a sufficient showing by affidavit.*^ An 
order is necessary, and a voluntary appearance and 
submission to examination confers no jurisdic¬ 
tion.*® 

A finding by the trial court, from the evidence 
before it, of the requisite facts is deemed neces¬ 
sary under some statutes before the order may is¬ 
sue.*® 

Filing, In New York, under statutory provi¬ 
sions, the judgment debtor is entitled to an order 
granting his motion to compel the attorney for the 
judgment creditor to file an order against a third 
party for examination.*^ 

Process other than order. In some states there 


12. N.Y.—Bingrham v. Dlsbrow, 87 
Barb. 24, 14 Abb.Pr. 251. 

23 C.J. p 861 note 62. 

13. N.Y.—Schenck v. Irwin, 16 N.Y. 
S. 55. 60 Hun 361, 21 N.Y.Civ.Proc. 
96—Zelie v. Vroman, 50 N.Y.S. 836, 
22 Mice. 486. 

14. Ind.—Corbin v. Goddard, 94 Ind. 
419. 

23 C.J. P 860 note 59. 

13, N.Y.—Sinnott v. Hempstead 
First Nat. Bank, 54 N.Y.S. 417, 34 
App.Div. 161. 

le. N.Y.—Sinnott v. Hempstead 
First Nat. Bank, supra. 

17. Cal.—Collins v. Angell, 14 P. 
186, 72 Cal. 513. 

15. Ind.—Automobile Underwriters 

V. Camp, 27 N.£2.2d 870, 217 Ind. 
328, 128 A.L.R. 1024, rehearing de¬ 
nied 28 N.E.2d 68, 217 Ind. 828, 128 I 
A.Ii.B. 1024. I 


19. Ind.—Automobile Underwriters 

V. Camp, supra. 

Provision for testing snflolMoy of 
affidavit 

Under an appropriate provision In 
such a statute the sufflciency of the 
order and of the affidavit first filed 
by plaintllT may be tested by de¬ 
murrer.—Corbin v. Goddard, 94 Ind. 
419. 

aa Okl.—U. S. Fidelity & Guaranty 
Co. V. Cherry, 106 P.2d 644, 187 
Okl. 666. 

21. Minn.—Flint v. Webb, 26 Minn. 
263. 

23 C.J. p 861 note 66. 

Right to have examination of third 
party see supra I 862. 

22. Minn.-Flint v. Webb, 25 Minn. 
263—Kay v. Vischers, 9 Minn. 270. 

23. Cal.—Corcoran v. Harris, 270 P. 
891, 94 CalJipp. 19—^Watson v. 
Pryor, 198 P. 797, 49 Cal.App. 664. 
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N.Y.—Davidson v. Sokiran, 280 N. 

Y.S. 117, 156 Misc. 229. 

23 C.J. p 851 note 70. 

24. Cal.—Corcoran v. Harris, 270 P. 
391, 94 CaLApp. 19. 

N.Y.—Davidson v. Sokiran, 280 N.Y. 

S. 117, 155 Misc. 229. 

23 C.J. p 851 note 71. 

Sufficiency of affidavit see supra S 
366 a (3) (g). 
iTonservloe of first order 
A second order for examination of 
the Judgment debtor may be issued 
where nonservice of the first order 
is sufficiently shown.—Leei Bldg. & 
Const. Co. V. Harris, 260 N.Y.S. 160, 
140 Misc. 290. 

25. N.Y.—De Comeau v. People, 80 
N.Y.Super. 498—Sackett v, Newton, 
10 How.Pr. 660. 

26. Mo.—Ex parte Koehler, 166 S. 
W. 982, 174 Mo.App. 297. 

27. N.Y.—Sinnott v. Hempstead 

First Nat. Bank, 64 N.Y.S. 417, 34 
App.Div. 161. 
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are provisions for procuring an examination in sup¬ 
plementary proceedings otherwise than by an order. 
Thus there are provisions for the issuance of a 
summons in a proper case by the clerk of the court, 
directing the person named to appear at the time 
stated for examination.^* Under a New York stat¬ 
ute designed to make the collection of judgments 
more effective, an optional method is provided un¬ 
der which the attorney for the judgment creditor 
may issue a subpoena within two years from the 
recovery of the judgment, requiring the appearance 
of the judgment debtor, a third party or a witness 
for examination concerning the means of the debt¬ 
or for paying the judgment.^* 

b. Title 

Where the proceeding! are not considered part of the 
original action, the order should not be entitled In the 
original action, but rather as an order in a special pro¬ 
ceeding. 

Where supplementary proceedings are held not to 
be part of the original action, the order should not 
be entitled in the original action,*® but rather as 
an order in a special proceeding before a judge 
out of court.*l It is held that where the order is 
entitled in the action it will be vacated ;** but there 
is authority in the same jurisdiction to the effect 
that jurisdiction will not be lost because the order 
is improperly entitled,** and that where the order 
is made by the judge of a court other than that out 
of which the execution issued it is properly entitled 
as of the latter court.3^ A mere clerical error in 
the title of the order, which despite such error 


clearly identifies the action, does not invalidate the 
order.** 

c. Contents 

(1) In general 

(2) Before whom returnable 

(3) Time of examination 

(4) Place of examination 

(1) In General 

The order must conform to the statute and should 
recite the Jurisdictional facts on which It Is based. It 
should confine the Inquiry to its proper sphere and may 
make proper directions for notice and service. A sub¬ 
poena served In lieu of an order must conform to the 
statute. 

Of course the order must comply with the stat¬ 
ute.*® It seems that it is the better practice for the 
order to recite the jurisdictional facts on which it 
is based,**^ and when all the necessary facts to con¬ 
stitute it a regular and valid order are recited it 
will be so deemed until attacked by a direct pro¬ 
ceeding and the contrary is made to appear.** To 
justify an order before the execution is returned, 
it is held in some states that the order must be spe¬ 
cific as to the property which it is alleged the judg¬ 
ment defendant unjustly refuses to apply toward 
the satisfaction of the judgment. It must describe 
such property in some way so that defendant may 
know how to answer concerning it.** 

If the order is for the examination of a third 
party, notice of the proceedings is often required by 
the order to be given to the judgment debtor.^® 


28. N.M.—Hammond v. District 
Court of Eighth Judicial Dist. of 
Now Mexico, 228 P. 768. 30 N.M. 
130, 39 A.L..R. 1490. 

Orlffinal snmmoiui in mala action ia- 
auAcient 

A new statutory summons in pro- 
ceedlngrs supplemental to execution 
is necessary to invest court with Ju¬ 
risdiction of the person of defend¬ 
ant, the original summons on which 
Judgment was obtained being Insuf- 
fleient for such purpose.—Hammond 
V. District Court of Eighth Judicial 
Dist. of New Mexico, supra. 

Xa vacation, Instead of the order 
for examination required by the stat¬ 
ute, a summons issued by the clerk 
of court is sufficient.—Carpenter v. 
Vanscoten, 20 Ind. 50. 

29. U.S.—Capital Co. v. Fox, C.C.A. 
N.Y.. 86 F.2d 97. 106 A.L..R. 376, 
affirming, D.C.. 16 F.Supp. 677. 

N.Y.—Zwerdling v. Hamman Bldg. 
Corporation. 259 N.Y.S. 693, 146 
Miso. 471. 

**The intent of the legislature was 
to eliminate the red tape and the 
technicalities which in the past so 


frequently put obstacles in the way 
of the colk^ction of Judgments.”— 
Novey v. Novey, IS N.Y.S.2d 613, 
171 Misc. 672. 

Separate proceeding against witness 

Supplementary proceedings by way 
of subpoena may be instituted by 
service of the subpoena against either 
the Judgment debtor or a third party, 
but the examination of a witness 
must be predicated on prior pro¬ 
ceedings against the debtor or a 
third party; in other words, while 
there may be simultaneous or sepa¬ 
rate ^examinations** of debtor, third 
party, and witness, there can be no 
separate and independent **proceed- 
ing” against the latter.—Daniels v. 
Becker. 290 N.Y.S. 487, 160 Misc. 649. 

aa N.Y.—Milliken v. Thomson, 64 
N.y.Super. 393, 12 N.Y.Civ.Proc. 168. 
Whether part of original action see 
supra S 346. 

31. N.Y.—Davis v. Turner, 4 How. 
Pr. 190. 

32. N.Y.—Harris v. Weiss, 105 N.Y. 
S. 8. 

23 C.J. P 851 note 79. 

677 


33. N.Y.—Lynch v. Riley, 22 N.Y. 
Wkly.Dig. 357. 

23 C.J. p 851 note 80. 

34. N.Y.—Ackerly &, Gerard Co. v. 
Parts, 14 N.Y.S. 466, 20 N.Y.Civ. 
Proc. 282. 

23 C.J. p 851 note 81. 

35k Cal.—Drew v. Superior Court 
of California in and for Mendocino 
County, 190 P. 374, 47 Cal.App. T50. 

36. N.Y.—Carter v. Clarke, 30 N.Y. 
Super. 490. 

Forms of order 

Kan.—While Sewing Mach. Co. v. 

Wait. 24 Kan. 136. 

23 C.J. p 851 note 65. 

37. N.Y.—Day v. Brosnan, 6 Abb. 
N.Cas. 312. 

23 C.J. p 851 note 83. 

38. N.Y.—Wright v. Nostrand, 94 
N.Y. 31, affirming 47 N.Y.Super. 
441. 

23 C.J. p 851 note 84. 

36. Wis.—Smith v. Weeks, 18 N.W. 
778, 60 Wls. 94. 

401 N.Y.—-Pommerants v. Bloom, 65 
N.Y.S. 671, 32 Misc. 764. 
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Such provision is authorized by a statute providing 
that the judge, in his discretion, may require notice 
to be given.^i An order made without requiring 
notice of it to be given the judgment debtor cannot 
be disregarded, but it may be vacated by the judge 
who made it.*^ Sometimes other conditions are 
imposed, such as the filing of an additional affida¬ 
vit to obviate defects in the moving papers.^^ 

Directing service on corporation. An order 
served on a corporation, its agent for the service of 
process, and several officers, directing them to ap¬ 
pear for examination and produce certain books and 
documents was sufficient, as against a contention 
that the order did not direct the corporation through 
some officer designated therein to comply with the 
terms of the order but, where a judgment was 
obtained against the treasurer of the county com¬ 
mittee of a political party, subpoenas directed to the 
committee as judgment debtor and served on suc¬ 
cessor officers not named therein were invalid, and 
not merely informal or irrcgular.^5 An order di¬ 
recting the assistant cashier of a bank to show 
cause why he should not turn over money in the 
bank alleged to belong to the judgment debtor was 
void, where neither the order nor the affidavit on 
which it was predicated showed that the assistant 
cashier was an ‘^officer or member” of the corpora¬ 
tion as required by statute.^® 

Scope of examination ordered. The order should 
confine the inquiry to its proper sphere and, at 
least in the case of a third party, should not be so 
broad as to permit the judgment creditor to embark 
on a “fishing expedition.”^® While, under a par¬ 
ticular statute, it has been held to be the general 
rule that an order for a second examination should 


limit the examination to the period after the com¬ 
mencement of the first proceeding,^® it has also been 
held to be within the court's discretion not so to 
limit it,®® and even, in some circumstances, to con¬ 
stitute error to do so.®^ 

Subpoena. A subpoena served under a statute pro¬ 
viding for such process in certain instances in lieu 
of an order must comply with the statute.®® 

(2) Before Whom Returnable 

The court, Judge, or referee, ae the cate may be, be¬ 
fore whom the order may be made returnable ahould be 
deaignated with reaaonabie particularity. 

It is essential that the officer before whom the 
proceedings are made returnable should be designat¬ 
ed with reasonable particularity;®® but mere vague¬ 
ness not amounting to uncertainty will, it has been 
held, not vitiate the order.®^ The order may be 
made returnable before the judge who granted it,®® 
or, at least under some circumstances, before an¬ 
other judge specified in the order,®® or before a 
referee designated in the order.®*^ Where the stat¬ 
ute in effect so requires, the order must be return¬ 
able before a judge rather than the court.®® 

The subpoena provided for under New York prac¬ 
tice provides that the person served shall appear be¬ 
fore one of the justices of the court.®® 

(3) Time of Examination 

The order should fix a proper time for the appearance 
of the party served for examination. A summons Is void 
if made returnable In less time than the statute allows. 

The order should fix the time when the person 
whose examination is desired is required to appear 
for that purpose.®® An order returnable on a Sun- 


41. N.Y.—Lynch v. Johnson, 48 N. 

Y. 27, afnrmine 46 Barb. 5'6. 

23 C.J. p 852 note 92. 

40. N.Y.—Ward v. Beebo. 16 Abb. 

Pr. 372, affirmed 17 Abb.Pr. 1. 

43. N.Y.—Matter of Stell, 137 N.Y. 
S. 703, 78 Misc. 40. 

44k La.—Continental Supply Co. v. 
International Gas Products, 145 
So. 119, 176 La. 1. 

45k N.Y.—Saxer v. Democratic 
County Committee of Erie County, 
291 N.Y.S. 1«8, 1'61 Misc. 35. 

46« Cal.—Liberty Bank v. Superior 
Court of California, in and for Los 
Angeles County, 236 P. *995, 195 
Cal. 766. 

47. S.C.—Biltrite Bldg. Co. v. 
Adams, 7 S.E.2d 8*57, 193 S.C. 142. 

48. S.C.—IBiltrite Bldg. Co. v. 
Adams, supra. 

491 N.Y.—Murphy v. Cram, 142 N. 
Y.S. 972, 167 App.Dlv. 609. 


50. N.Y.—^Davidson v. Sokiran, 280 
N.Y.S. 117, 155 Misc. 229. 

51. N.Y.—Bruen v. Goodman, 16 N. 
T.S.2d 210, 172 Misc. 775. 

53. Address of attsomey 

Subpoena in supplementary pro¬ 
ceeding subscribed by Judgment 
creditors* attorney with his street 
number, “Brooklyn, N. Y.,*’ held suf¬ 
ficiently to state his office and post 
office address.—Zwerdling v. Ham- 
man Bldg. Corporation, 259 N.Y.S. 
593. 145 Misc. 471. 

Maiiie of Justloo 

The subpoena must be filled out 
in the name of a Justice of the court. 
—Lincoln Discount Corporation v. 
Parker, 296 N.Y.S. 42, 162 Misc. 946. 

53. N.Y.—Shults v. Andrews, 54 
How.Pr. 376. 

23 C.J. p 8*52 note 96. 

54. N.Y.—Kress v. Morehead, 8 N. 
Y.St. 868. 


55. N.Y.—John Mulstein Co. v. New 
York, 107 NE. 651, 213 N.Y. 308. 

23 C.J. p 852 note 98. 

56. N.Y.—Shults V. Andrews, 6 N. 
Y.Wkly.Dig. 156. 

23 C.J. p 852 note 99. 

57. N.Y.—John Mulstein Co. v. New 
York, 107 N.E. €51, 213 N.Y. 308, 
affirming 144 N.Y.S. 1122, 160 App. 
Div. 890. 

23 C.J. p 851 notes 87, 88. 

58. N.Y.—^Barrington v. Watkins, 6'5 
N.Y.S. 97, 36 App.Div. 31. 

59. N.Y.—Lincoln Discount Corpora¬ 
tion V. Parker, 296 N.Y.S. 42, 162 
Misc. 946. 

00. Neb.—Clarke v. Nebraska Nat. 
Bank, 77 N.W. 805, 57 Neb. 814, 
73 Am.S.R. 607. 

23 C.J. p 852 note 2. 

■tated time after servloe iaetead of 
fixed date 

An order for the examination of 
parties In supplementary proceed- 
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day is a nullity and may be disregfarded but an 
objection to the omission of the year in the copy 
served, where appearance was ordered on a subse¬ 
quent day of the same month, is frivolous.®^ A 
date for examination other than that fixed by the 
original order may be appointed on the opening of 
a default,®® a modification of the order,®® denial of 
a motion to vacate,®® or on a reinstatement of the 
order.®® 

Return date of summons. Where the statute 
prescribes the service of a summons instead of the 
issuance of an order, the summons is void and con¬ 
fers no jurisdiction over the person of defendant 
if it is made returnable in less time than the mini¬ 
mum provided by the statute.®*^ 

(4) Place of Examination 

A proper place, conforming to the statutory provi¬ 
sions, must be designated for the appearance or examina¬ 
tion. 

The place of appearance or where the examina¬ 
tion is to be held must be specified in the order.®® 
Statutes providing that the debtor may be examined 
only in the county where he resides or has a place 
for the regular transaction of business, or w’hich 


§ 367 

otherwise limit the place of examination, must be 
complied with in the provision of the order fixing 
the place of examination.®® If the debtor removes 
to another county after the return of execution and 
before supplementary proceedings are commenced, 
the order may require him to appear in the latter 
county.7® The place where the examination of a 
third party is to take place may be ordered without 
regard to the residence of the judgment debtor. 

s 

§ 367. -Service 

The order must be served seasonably, by and on the 
proper person, and In a proper manner. 

The order must be served on the person to be af¬ 
fected thereby,'^® in the manner required by stat¬ 
ute and the judge issuing the order has no pow¬ 
er to dispense with or change the manner of serv¬ 
ice prescribed by statute.*^® Where there are no 
statutes specifically relating thereto, the courts ap¬ 
ply general statutes prescribing the mode of serv¬ 
ing notices in actions,7® or general rules as to the 
service of other writs and processes.*^® The service 
must be timely'^’^ and perfected before the return 
day of the order.Under some statutes the order 
must be served personally.*^® In some jurisdictions 


Ingrs may provide for the hearinir a 
certain number of days after serv¬ 
ice of the order, instead of on a 
fixed date.—In re Zurich (lencral Ac¬ 
cident & Liability Ins. Co., 201 N.Y. 
S. 300, 121 Misc. 4G0. 

61. N.Y.—Arctic Fire Ins, Co. v. 
Hicks, 7 Abb.Pr. 201. 

62. N.Y.—Barnnpton v. Watkins, 

55 N.y.S. 97. 36 App.Div, 31. 

63. N Y.—Morrison v. .Stember, 9S 
N.Y.S. S.in 49 Misc. 464. 

64. N.Y.—Ward v. Stoddard, 128 N. 
Y.S. 846, 144 App DIv. 14,3, affirm¬ 
ing 137 N.YS. 713, 70 Misc. 506. 

Modificuilion generally see infra § 
.368. 

65. N.Y.—John.son v. Tuttle, 17 Abb. 
Pr. 315. 

Vacation grencrally see infra S 368. 
06. N.Y.—Joyce v. Spafard, 9 N. ST, 
Clv.Proc. 342. 

67. N.M.—Hammond v. District 
Court of Eighth Judicial Dist. of 
New Mexico, 228 P. 758, 30 N.M. 
130, 39 A.L.R. 1490. 

68. N.Y.—Xelty v. Yerby, 31 How. 
Pr. 95. 

23 C.J. p 852 note 10. 

Place of conducting examinations see 
infra S 374. 

09. N.Y.—-Marts v. Cohen. 259 N.Y. 

S. 302, 145 Misc. 284. 

23 C.J. p 852 note 12. 

Fzopristy of ordon 

(1) Where a statute providing that 
the debtor may be examined only 


in the county where he resides or 
has a place for the regular transac¬ 
tion of business was repealed under 
circumstances and in a manner which 
did not indicate that a contrary pol¬ 
icy was being adopted, and where 
the effect of the repeal was to leave 
the matter of the place of examina¬ 
tion to the court's discretion, the 
judge could exercise his discretion 
in accordance with the policy and 
practice before the repeal and direct 
the examinations to take place with¬ 
in the county of residence or place 
of business of the Judgment debt¬ 
or.—Franklin Simon & Co. v. Fisher, 
233 N.y.S. 11'8, 133 Misc. 751. 

(2) Order for examination of judg¬ 
ment debtors under a Judgment of 
the city court of New York, such 
debtors re.slding at and having place 
of business in Bronx County, should 
have provided for examination in 
Bronx County, although, as to Judg¬ 
ments of the municipal court, the 
statute provides for examination in 
the county of the creditor's residence 
or where the Judgment was entered. 
—Schwartzberg v. Welsblatt, 233 N. 
Y.S. 120, 133 Misc. 476. 

70. N.Y.—Gould V. Moore, 51 How. 

Pr. 188. 

71. N.Y.—'Franklin Simon & Co. v. 

Fisher, 233 N.Y.S. 118, 133 Misc. 

751. 

23 C.J. p 853 note 14. 

79. Iowa.—Marriage v. Woodruff. 

42 N.W. 198, 77 Iowa 291. 

23 C.J. p 853 note 15. 
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73. Wash.—State v. Hall, 207 P. 
685. 120 Wash. 449. 

23 C.J. p 853 note 17. 

Oertifled copy 

A statute providing that service 
of an order requiring a person to 
appear at supplementary proceed- 
ing.M and be examined shall be by a 
certified copy of the original implies 
certification by the custodian of the 
papers, and an order directing that 
the copy might he certified by the 
attorney of record for plaintiff was 
improper.—State v. Hall, supra. 

74. N.Y.—Benjamin v. Myers. 3 N. 
Y.St. 284. 

7Bw Iowa.—Marriage v. Woodruff, 42 
N.W. 198. 77 Iowa 291. 

NC—Turner v. Holden, 13 S.E. 731, 
109 N.C. 182. 

76. N.J.—Seyfert v Edison, 1 A. 
502, 47 N.J Law 428. 

77. Mass.—Lane v. Holman, 13 N. 
E. 602. 145 Mass. 221, 

N.Y.—People v. Warner, 3 N.Y.S. 
768, 51 Hun 53, affirmed 27 N.E 
407, 125 N.Y. 746. 

Reasonable time 

The order must be served a suf¬ 
ficient length of time before the re¬ 
turn day to give the Judgment debt¬ 
or a reasonable time to obey it.— 
Levey v. Rosett, 166 N.Y.S. 1072. 

78. N.Y.—Henderson v. Stone, 40 
How.Pr. 333. 

79. N.Y.—Barker v. Johnson, 4 Abb. 
Pr. 435. 

23 C.J. p 853 note 23. 
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it has been held that service may be made on the 
debtor’s attorney,*® or by leaving a copy of the or¬ 
der with his wife.*^ Except as to orders issued by 
certain courts of local and limited jurisdictions,** 
the order may be served anywhere within the 
state;** and it is held that it may even be served 
without the state.*^ 

Third party order. Service of the order for ex¬ 
amination on a third party, and appearance in obedi¬ 
ence thereto, confers jurisdiction of his person.** 
Unless the order or the statutes so require, a third 
party order need not be served on the judgment 
debtor.** Some statutes, although not providing 
the mode of service or notification, contemplate that 
the judgment debtor shall have notice of the exam¬ 
ination of witnesses.*^ Under some statutes, while 
service of a third party order on the judgment debt¬ 
or is one of the permissible modes of acquiring a 
lien on assets subsequently discovered, see infra § 
394, a failure so to serve the order does not result 
in a defect of parties fatal to the proceedings.** 

Exemptions. A resident is not exempt from serv¬ 
ice while in attendance on court as a witness** or 
juror,*® but a nonresident is,*i and so is a legisla¬ 
tor during the time in which he is exempt from ar¬ 
rest on civil process.** 

Who may serve. Under the statutes of some 


states, the order may be served by any person** 
other than the judgment creditor.** Under the 
statutes of other states, service may be made by 
any civil officer qualified to serve process.** 

Proof of service. The order is not process so as 
to permit proof of service by a sheriffs certificate.*® 

Objections and waiver thereof. Objections to the 
service or proof thereof must be presented by mo¬ 
tion to set aside the service.**^ The objections must 
be raised at the first opportunity; if the judgment 
debtor appears and submits to examination he there¬ 
by waives his right.** An appearance merely to 
ask an adjournment is held to constitute a waiver.** 

§ 368. - Vacation or Modification 

a. In general 

b. Procedure 

a. In General 

In proper cages, an order or subpeena for examination 
may be set aside on motion. A subpoena may be amended 
so as to remedy any Irregularity therein. 

An order^ or subpeena* for examination may be 
set aside on motion in a proper case, as where the 
order is void for want of jurisdiction,* or has been 
improperly or improvidcntly granted,^ or is unnec¬ 
essary,® or because of the insufficiency of the orig¬ 
inal affidavits,® or because the judgment on which 


80. U.S.-^Bates v. Mexico Interna¬ 
tional Co., C.C.Cal., 84 F. 618. 

23 C.J. p 858 note 24. 

81. N.C.—Turner v. Holden, 13 S. 
E. 731, 109 N.C. 182. 

23 C.J. p 853 note 25. 

881 N.Y.—Carroll v. Langdon, 18 N. 
T.S. 290, 63 Hun 380. 

83. N.Y.—Bingham v. DIsbrow, 37 
Barb. 24—Deane v. Sire, 95 N.Y. 
S. 556, 48 Mlsc. 606. 

84. N.J.—Seyfert v. Edison, 1 A. 
•602, 47 N.J.'Law 428. 

Effect of auoh aorvloo 

While the court may not be able 
to enforce obedience to the order, 
the service is not Illegal or irregu¬ 
lar.—Seyfert v. Edison, supra. 

8Bw Cal.—Bronzan v. Drobaz, 29 P. 
254. 93 Cal. 647. 

88 . N.Y.—Lynch v. Johnson, 46 
Barb. 66. 

Provisions for notice in order see su¬ 
pra fi 366 c (1). 

87. N.J.—Shannon v. McMurtrie, 5 
A. 658, 48 N.J.Law 427—Seyfert v. 
Edison, 1 A. 502, 47 N.J.Law 431. 

88 . Minn.—^Ware v. Llnderbergh, 68 
N.W. 771, 66 Minn. 66. 

88 . N.Y.—Fretcher v. Francko, 15 
N.Y.S. 674, 21 N.Y.Clv.Proc. 84, 


9a N.Y.—Brown v. Bdinger, 114 N. 

Y.S. 1116, 61 Misc. 3’66. 

23 C.J. p 853 note 36. 

91. N.Y.—Tribune Ass’n v. Sleeman, 
12 N.Y.Clv.Proc. 20. 

92. N.Y.—Everard v. Brennan, 2 N. 
Y.Clty Ct. 351. 

93. N.Y.—Utica City Bank v. Buell, 
9 Abb.Pr. 385. 17 How.Pr. 498. 

Ozdor for arrost 

Under the statute providing that 
in supplementary proceedings the 
court may order the judgment debtor 
to appear and be examined, and that 
the order shall run to the sherllT 
where the arrest of the debtor is de¬ 
sired, service of an order for ap¬ 
pearance merely, and not for arrest, 
by anyone competent to serve a 
summons, is proper, although a gen¬ 
eral statute provides that all '*proc- 
ess** shall be served by the sheriff 
unless otherwise provided by stat¬ 
ute; supplementary proceedings be¬ 
ing merely auxiliary to the original 
action.—State v. Hall, 207 P. 685, 
120 Wash. 449. 

94. N.Y.—Matter of Dawes, 96 N.Y. 
S. 52, 10^8 App.Div. 174. 

95ti Maas.—^French v. Goodnow, 66 
N.E. 719, 175 Mass. 451. 

▲ ooBStaUs may make service un¬ 
der such a statute where the amount 
involved does not exceed that as to 
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which he has authority to serve 
process generally.—French v. Oood- 
now, 56 N.E. 719, 175 Mass. 451. 

96. N.Y.—Utica City Bank v. Buel, 
9 Abb.Pr. 385, 17 How.Pr. 498. 

97. N.Y.—Dorsey v. Cumings, 48 
Hun 78. 

23 C.J. p 853 note 43. 

98. N.Y.—Newell v. Cutler, 19 Hun 
76. 

23 C.J. p 851 note 44. 

99. N.Y.—Utica City Bank v. Buel, 
9 Abb.Pr. 385, 17 How.Pr. 498. 

1. N.Y.—Rupert v. Lee, 92 N.Y.S. 
75, 101 App.Div. 492. 

23 C.J. p 854 note 47. 

Injunction see infra fi 370 a. 

2. N.Y.—New York Credit Men’s 
Ass’n v. Schneider, 286 N.Y.S. 978, 
247 App.Div. 896, appeal dismissed 
7 N.E.2d 726, 273 N.Y. 626, mo¬ 
tion denied 10 N.E.2d 690, 274 N. 
Y. 637. 

3. N.Y.—Schenck v. Irwin, V5 N.Y. 
S. 55, 21 N.Y.Clv.Proc. 96. 

4. N.Y.—Marts v. Cohen, 269 N.Y.S. 
302, 146 Misc. 284. 

23 C.J. p 864 note 4'9. 

5. N.Y.—Crane v. Beecher, 6 N.Y. 
S. 225. 

8. N.Y.—O’Brien v. Howard, 16 N. 
Y.S.2d 290. 
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it is based is void^? or where the judgment has 
ceased to be a Hen»^ or where the debt has been 
discharged in insolvency or bankruptcy,® or where 
the execution is void,i® or the return is not one 
justifying an examination,^^ or where title to the 
property has vested in a receiver of the creditor 
appointed in prior supplementary proceedings.^^ 

On the other hand, the order or subpoena will not 
be vacated if sufficient grounds for such vacation 
are not established.^® So the fact that an execu¬ 
tion, since returned, was outstanding when the or¬ 
der was served,that the execution is irregular or 
erroneous,^® that an alias execution on the same 
judgment is outstanding,^® that at the time of the 
return of the execution unsatisfied the debtor was 
seized in fee of real property,that an appeal from 
the judgment is pending,or that the judgment 
was entered in violation of an agreement^® has been 
held insufficient to require the vacation of the or¬ 


der. The proceedings will not be dismissed for a 
supposed want of authority on the part of an at¬ 
torney to institute the proceedings,®® for mere ir¬ 
regularities or informalities which are not prejudi¬ 
cial,®^ or where the affidavits as to service of proc¬ 
ess in the action are conflicting.®® Irregularity in 
the judgment is not ground for vacating the order 
of examination,®® especially where urged by one 
not a party to the judgment.®^ Defects in the serv¬ 
ice of the orders where not prejudicial, are ordi¬ 
narily not ground,®® especially where the motion is 
not made until after the examination.®® Since the 
return of the sheriff on an execution, until set aside 
by motion in the original action, is conclusive in 
supplementary proceedings, sec supra § 361, it can¬ 
not be attacked on a motion to vacate the order for 
examination.®'^ An order for examination of the 
judgment debtor should not be set aside where the 
controlling facts are in controversy, the construc- 


7. N.T.—Kankivel v. Omsk All Rua- 
slan Government, 142 N.E. 669. 237 
N.Y. 150. reverainsr 197 N.Y.S. 467. 
203 App.Dlv. 740—Stoneware Elec¬ 
tric Stove Works v. Barrett, 190 
N.Y.S. 120, 115 Bfflac. 605, reversed 
on other errounds 192 N.Y.S. 1, 117 
Misc. 699. 

Third paitlefl 

(1) Third parties may have orders 
vacated on this ground.—Hoferd v. 
Ostor, 268 N.Y.S. 227, 149 Misc. 39o. 

(2) A third party Is entitled on 
motion to have vacated and set aside 
an order for its examination in pro¬ 
ceedings supplementary to execution 
upon a Judgment rendered by default 
against a nonappearing defendant, if 
such third party shows such Judg¬ 
ment to be void because defendant 
was a de facto government which 
could not be called upon to plead its 
Immunity.—Nankivel v. Omsk All 
Russian Government, 142 N.E. 569, 
237 N.Y. 150, reversing 197 N.Y.S. 
467. 203 App.Dlv. 740. 

(3) Under New York law, the debt¬ 
or of a Judgment debtor la entitled 
to attack the validity of an order 
authorizing supplementary proceed¬ 
ings against him.—Sherwood v. U. 
S., C.C.A.N.Y., 112 F.2d *587, certiora¬ 
ri granted U. S. v. Sherwood. 61 S. 
Ct. 171; 311 U.S. 640. 85 L.Ed. 408, 
and reversed on other grounds 61 S. 
Ct. 767. 312 U.S. 584, 85 L.Ed. 1058. 

8 . N.Y.—Glover v. Gargan, 42 N.Y. 
S. 74, 10 App.Dlv. 527. 

9. N.J.—Gibson v. Gorman. 44 N.J. 
Law 325. 

23 C.J. p 854 note 53. 

10. N.Y.—Gray v. Lieben, 8 N.Y.CIv. 
Proc. 48. 

11. N.Y.—Marx v. Spaulding. 85 
Hun 478. 


18. N.Y.—Moore v. Taylor, 40 Hun 
5'6. 

13. N.Y.—^Feldman v. Baum. 292 N. 
Y.S. 760, 249 App.Dlv. 867—Draco 
Realty Corporation v. Krapp, 24 N. 
Y.S.2d 173, 175 Mlac. 589. 

fivaaloa of ■•rvloe 

In proceeding to compel former 
husband of judgment debtor to pay 
alimony to Judgment creditor, third 
party order would be allowed to 
stand until judgment debtor no long¬ 
er sought to evade service.—Conlew, 
Inc., V. Thompson, 289 N.Y.S. 863, 
160 Misc. &51. 

Orounds not sustained 

Subpoenas issued pursuant to stat¬ 
ute permitting judgment creditor to 
issue subpoenas in third party pro¬ 
ceedings supplementary to execution 
could not be vacated on ground that 
they did not show that persona and 
corporations whose accounts with 
subpoenaed thtrd parties, who were* 
stock brokers, were connected with 
judgment debtor, where subpoenas 
required third parties to attend and 
testify only as to property of Judg¬ 
ment debtor, and affidavit of Judg¬ 
ment creditor submitted on the ar¬ 
gument showed that each one of 
group whose accounts were to bo 
examined were closely connected 
with judgment debtor.—Capital Co. 
V. Fox, D.C.N.Y., 16 F.Supp. 677, af¬ 
firmed, C.C.A., 85 F.2d 97, 106 A.L.R 
376. 

Bffeot of denial of motion 

The original order for examination 
cannot be treated as a nullity after 
the court has denied a motion to set 
It aside.—Earle v. Stokes. 5 S.C. 338. 

14. N.Y.—Llngsweiler v. Lingsweil- 
er, 57 N.Y.Super. 395, 9 N.Y.S. 305, 
18 N.Y.Civ.Proc. -SI. 

16. Ill.—Pirie v. Horwlch, 204 111. 
App. 379. 


16. N.C.—-Vegelahn v. Smith, 95 N. 
C. 254. 

17. N.Y.—Eleventh Ward Bank v. 
Heather. 48 N.Y.S. 449. 22 Misc. 87, 
27 N.Y.Civ.Proc. 90. 5 N.Y.Ann. 
Cas. 80, reversing 47 N.Y.S. 718, 
21 Misc. 539. 

23 C.J. p 854 note 60. 

18. N y.—Cowdrey v. Carpenter, 17 
Abb.Pr. 107. 

18. N.Y.—Gardner v. Lay, 2 Daly 
113. 

80. N.T,—Kress v. Morehead, 8 N. 
y.St. 858. 

81. N y.—Barrington v. Watkins, 55 
N Y.S. 97, 36 App.Dlv. 31. 

23 C.J. p 854 note 64. 

Dofoct in oubpoBna 

A defect in subpoena issued in sup¬ 
plementary proceedings In that sub- 
prvna was fllled out in name of one 
who at time was no longer a Justice 
of city court was a remediable one 
under statute providing that no sub¬ 
poena shall be vacated or quashed 
nor shall judgment debtor be re¬ 
lieved from compliance therewith be¬ 
cause of any informality or irregu¬ 
larity therein notwJth.Mtanding Judg¬ 
ment debtor’s attorney in good faith 
believed subpeena defective.—Lincoln 
Discount Corporation v. Parker, 296 
N.Y.S. 42, 162 Muse. 946. 

88. N.Y.—Greonhall v. Unger. 45 N. 

Y.S. 1035, 20 Misc. 43 2. 

83. Ill—l*irie v. Horwich, 204 Ill. 
App. 379. 

84. N.Y.—Buck! v. Buck!, 56 N.Y.S* 
439. 26 Misc. 69. 

85. N.Y.—Barringbon v. Watkins, 65 
NY.S. 97, 36 App.Dlv. 31. 

86. N.Y.—Newell v. Cutler, 19 Hun 
74. 

87. N.Y.—Maloney v. Klein, 102 
Y.S. 43, 116 App.Dlv. 790. 

23 C.J. P 855 note 96. 
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tion of an alleged agreement is not clear, and its 
legality is doubtful.^® 

Payment or satisfaction of the judgment is a 
ground for vacation of the order,2® but not where 
anything remains unpaid on the judgment.®® If 
payment or satisfaction is denied, the motion to va¬ 
cate should not be granted;®^ in such case defend¬ 
ant should be left to pursue his other remedies,®® 
such as a motion in the original action to have the 
judgment satisfied of record.®® 

A second order of examination may be vacated 
in a proper case.®^ Where the second order was 
obtained for the failure of the debtor to verify his 
deposition taken in the original proceedings, it may 
be vacated on condition that he make the required 
verification.®® The order should not be set aside 
merely because some years before the debtor had 
been exhaustively examined by the same attorney 
upon a judgment recovered by the same plaintiff, 
but individually instead of as a personal representa¬ 
tive.®® 

Modification or partial vacation. The order may 
be amended by extending the time for the debtor’s 
appearance.®^ The fact that a severable part of 
the order is unwarranted does not require the va¬ 
cation of the order in toto.®® By express statutory 
provision, a subpeena directing the party served to 
appear for examination may be amended so as to 
remedy any irregularity or informality as justice 
may require.®® 


b. Procedure 

A statutory mods of attsoklno tho proeoodlnos Is 
oxclusivs. A motion to vsests should bo sosaonsbiy mads 
and notice thsroof should bs given to Intorostsd parties, 
and the moving affidavits must be sufficient. 

If the statute specifies the mode of attacking the 
proceedings, that mode is exclusive.^® Under the 
express limitations imposed by some statutes, the 
order may be vacated or modified only by the judge 
who made it or by the court out of which the exe¬ 
cution was issued.®^ A motion to vacate for an ir¬ 
regularity, as distinguished from a jurisdictional 
defect, is too late when not made until after ex¬ 
amination.^® The moving affidavits must clearly 
show the grounds relied on.^® Allegations therein 
may be such as to remedy defects in the affidavit 
on which the original order was granted.^^ If the 
moving papers are insufficient, it seems that leave 
to file an additional affidavit may be granted on the 
hearing of the motion to vacate.^® The affidavit on 
which the motion is based is not necessarily conclu¬ 
sive as to the facts stated therein.^® Notice of the 
motion should be given to interested parties,^in¬ 
cluding the judgment creditor,^® and should point 
out the error or irregularity complained of,^® unless 
the defect is jurisdictional.®® If the proceedings 
are regular on their face, extrinsic matters cannot 
be considered.®! Even if they may be considered, 
the vacation of the order because of them rests in 
the sound discretion of the court.®® On vacating 
an order for the examination of a debtor, he may 
be required to appear for examination on the day 
named in the original order.®® 


as. N.Y.—American Fidelity Co. v. 
White, 106 N.Y.S. 738, 122 App.Div. 
■ 93 , reversing 104 N.Y.S. 711, 54 
Misc. 357. 

23 C.J. p 854 note 76. 

aa. N.Y.—Thompson v. Sage, 94 N. 

Y.S. 31, 47 Misc. 357. 

Pa.—Davis v. Mowbray, 9 Wkly.N, 
C. 47. 

aOi N.Y.—^Austin v. Byrnes. 64 N. 

Y.Super. 552, 12 N.Y.Civ.Proc. 332. 
31. N.Y.—Williams v. Irving, 1 

Hun 720, 5 Thomps. & C. 671, mod¬ 
ifying 47 How.Pr. 440. 

Sa. N.Y.—Union Surety & Guaranty 
Co. V. Sire, 68 N.Y.S. 943, 34 Misc. 
221 . 

33. N.Y.—Thompson v. Saye, 94 N. 
Y.S. 31, 47 Misc. 357. 

34. N.Y.—Marshall v. Link, 13 N.Y. 
S. 224. 20 N.Y.Civ.Proc. 109. 

35* N.Y.—^Welss v. Ashman, 32 N. 
Y.S. 161, 11 Misc. 377, 24 N.Y.Civ. 
Proc. 268, 1 N.Y.Ann.Cas. 314. 

33i N.Y.—Smith v. Cowles, 39 N.Y. 

S. 747, 114 App.Div. 295. 

37. N.Y.—Ward v. Stoddard, 128 N. 
Y.S. 846, 144 App.Div. 143, affirm¬ 
ing 127 N.Y.S. 718, 70 Misc. 506. 


38. N.J.—Git hens v. Mount, 44 A. 
851, 64 NJ.Law 166. 

39. N.Y.—^Lincoln Discount Corpora¬ 
tion V. Parker, 294 N.Y.S. 42, 43, 
162 Misc. 946. 

**The purport of our present stat¬ 
utes relative to such proceedings is 
to minimize as far as may be objec¬ 
tions of a technical nature. Liber¬ 
ality in procedure is the object.”— 
Lincoln Discount Corporation v. 
Parker, supra. 

4a Ind.—Hutchinson v. Trayerman, 
13 N.E. 412, 112 Ind. 21. 

N.Y.—^Lisner v. Toplitz, 43 N.Y.S. 
423, 86 App.Div. 1, affirmed 69 N. 
E. 1125, 177 N.Y. 559. 

23 O.J. p 855 note 82. 

41. N.Y.—Ward v. Stoddard, 128 N. 

Y.S. 846, 144 App.Div. 143, affirm¬ 
ing 127 N.Y.S. 713, 70 Misc. 506. 

23 C.J. p 8*55 note 83. 

48. N.Y.—Baker v. Herkimer. 43 
Hun 86—Gerhard Mernien Chemi¬ 
cal Co. V. Dressner, 104 N.Y.S. 749, 
63 Misc. 370. 

43. N.Y.—Smith v. Cowles, 99 NY. 

S. 747, 114 App.Div. 296. 

23 C.J. p 860 note 60. 
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44. N.Y.—Smith v. Cutter, 72 N.Y. 
S. 99, 64 App.Dlv. 412. 

45. N.Y.—Matter of Stell, 137 N.Y. 
S. 703. 78 Misc. 40. 

4a Mich.—Willlson v. Desenberg, 2 
N.W. 201, 41 Mich. 156. 

47. N.Y.—Dorsey v. Cummings, 48 
Hun 76—Kennedy v. Norcott, 64 
How.Pr. 87. 

48. N.Y.—^Dorsey v. Cummings, 15 
N.Y.St. 459. 48 Hun 76. 

23 C.J. p 855 note 90. 

49. N.Y.—Schneitzer v. Willner, 27 
N.Y.S. 970, 7 Misc. 497—Lewis v. 
Beach, 112 N.Y.S. 200. 

23 C.J. p 855 note 91. 

sa NY.—Zelie v. Vroman, 50 N.Y. 
S. 836, 22 Misc. 486. 

51. N.Y.—Robens v. Sweet, 1 N.Y.S. 

839, 48 Hun 434. 

23 C.J. p 865 note 93. 

5a NY.—Lisner v. Toplitz. 83 N.Y. 
S. 423, 86 App.Div. 1, affirmed 69 
NB. 1115, 177 NY. 669. 

sa N.Y.—Joyce v. Spafard, 9 N.Y. 
Clv.Proc. 342. 
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Procedure for vacating subpoena. While, under 
the New York practice, only a belief by the credi¬ 
tor's attorney that the third party has property of, 
or is indebted to, the judgment debtor is necessary 
to justify his issuing' a subpoena, and no proof is 
required, nevertheless, where the third party moves 
to vacate the subpeona on the ground that such is 
not the case, the creditor must come forward with 
proof from which the court may reasonably infer 
that it is.B^ 

§ 369. Arrest of Debtor and Security for At¬ 
tendance on Examination 

In tome states, on proper proof that the Judgment 
debtor has property which he refuses to apply to the 
Judgment and that he is about to depart from the Juris¬ 
diction or conceal himself, a warrant for his arrest may 
issue. After his arrest, an undertaking may be required 
of him to attend for examination and not to dispose 
of his property. 

By statute in some states, on proof that the judg¬ 
ment debtor has properly which he refuses to apply 
to the satisfaction of the judgment and that he is 
about to depart from the jurisdiction or conceal 
himself, the judgment creditor is entitled to the is¬ 
suance of a warrant of arrest.'’**' Under some stat¬ 
utes the warrant may issue after the order for ex¬ 
amination, or independently of such an order,and 
may be issued against a nonresident as well as a 
resident judgment debtor.The warrant is ob¬ 
tained on an affidavit setting out the facts existence 
of which, as specified in the statute, entitles the 
creditor to the summary relief sought.58 Under 
some statutes, allegations on information and belief, 
without stating the sources thereof, arc sufficient 
but under others the sources must be stated.®® The 
affidavit must show that the debtor has property,®^ 


but it need not specify the property.®* The war¬ 
rant for the arrest may he issued by a judge resid¬ 
ing in the same judicial district as the debtor, even 
though he does not reside in the same county as the 
debtor,®® or it may be issued by the referee appoint¬ 
ed to conduct the examination.®^ The warrant must 
contain a recital of the facts conferring jurisdic¬ 
tion on the court to entertain the proceedings, such 
as the issuance of execution,®® and must state its 
purpose,®® and ^ts language must be clear.®^ On a 
motion to vacate the warrant, only the irregulari¬ 
ties specified in the notice of motion can be availed 
of.®® 

Bond. After the arrest of the debtor, an under¬ 
taking may be required of him to attend for ex¬ 
amination and not to dispose of his property.®® 
Bonds not complying with the statute arc sometimes 
held sufficient as common-law bonds.'^® 

Effect of vacation of order of examination. 
Where a warrant is issued after an order of ex¬ 
amination has been granted, the subsequent vaca¬ 
tion of the order does not vacate the warrant. The 
judgment creditor may abandon the proceedings in¬ 
stituted by the order, and elect to proceed under 
the warrant, or he may keep the proceedings under 
the order alive until his right to proceed under the 
warrant is established.^^ The judge may, if neces¬ 
sary, direct an adjournment, or if the return day 
of the order has elapsed, a continuance of the pro¬ 
ceedings under the order may be had until after the 
return of the warrant and a decision thereon.’^® 

Custody and disposition on arrest. Where the 
statute authorizes the sherifiF to arrest the debtor 
and bring him before the judge, the sheriff has no 
authority to imprison the debtor in the county jail, 


54. N.Y.—New York Credit Mcn’.s 
Ass’n V. Fichneider, 2«S6 N.Y.S. 97S, 
247 App.Dlv 896, appeal dismissed 
7 N.E.2d 726, 273 N.Y. 626, motion 
denied 10 N.E.2d 690. 274 N.Y. 637. 

Creditor** affidavit anfficioat 
U.S.—Capital Co. v. Fox, D.C.N.Y.. 
15 F.Supp. 677, affirmed, C.C A., 85 
P.2d 97, 106 A.L..R. 376. 

55. Kan.—Ha^lund v. Burdick State 
Bank, 164 F. 167, 100 Kan. 279. 

23 C.J, p 855 note 1. 

Arrest on mesne process see Arrest 
§9 23-86. 

Execution against the person see in¬ 
fra 9S 407-450. 

5a N.Y.—.Frost v. Craig, 9 N.Y.S. 
628, 16 Daly 107, 18 N.Y.Civ.Proc. 
296. 

57- N.Y.—Denning v. Schlettelln. 7 
N.Y.S. 98. 

Sa Ind.— Fox V. Close, 113 N.B. 

1007, 63 Ind.App. 64. 

23 CJ. p 355 note 5. 


59. Fa.—Dorff v. Matthews, 36 Leg. 
Int. 382. 

ea N.Y.—Cohen v. Allen, 170 N.Y.S. 
692. 

61. N.Y.—Heller v. De Leon, 7 N.Y. 
S. 97—Netzel v. Mulford, 59 How. 
Pr. 452. 

62. Wi.s.—Enders v. Smith, 100 N. 
W. 1061, 122 Wls. 640. 

63. N.Y.—Wilson v. Andrews, 9 
How.Pr, 39. 

64b Iowa.—^Marriage v. Woodruff, 
42 N.W. 198, 77 Iowa 291. 

65. N.Y.—Barnett v. Lewinsky, 121 
N.Y.S. 378, 66 Mlsc. 141. 

6a N.Y.—Barnett v. Lewinsky, su¬ 
pra. 

23 C.J. p 856 note 13. 

67. N.Y.—Barnett v. Lewinsky, su¬ 
pra. 

6a N.Y.—Frost v. Craig, 16 Daly 
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107, 9 N.Y.S. 528, 18 N.Y.Civ.Proc. 
296. 

69. N.Y.—Kaufman v. Thrasher, 10 
Hun 438, 4 N.Y.Wkly.Dig 312. 
Xetum of bond to court 
Failure of the officer through no 
fault of plaintiff to return to the 
court or the justice the debtor’s bond 
to disclose, taken by the officer, as 
provided by Rev.St c ITS § 15, was 
not fatal to the validity of the bond, 
the .statute being directory and not 
mandatory.—Goodrich v. Soule, 110 
A. 808. 119 Me. 280. 

7a Wis.—Straw v. Kromer, 89 N.W, 
■821, 114 Wis. 91. 

71. N.Y.—Frost v. Craig. 16 Daly 
107, 9 N.Y.S. 528, 16 N.Y.Civ.Proc. 
296. modifying 9 N.Y.S. 437—WU- 
son V. Andrews, 9 How.Pr. 39. 

72. N.Y.—Frost v. Craig. 16 Daly 
lOT, 9 N.Y.S. 528, 18 N.T.Civ.Proc. 
296. 
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even temporarily, during the period the judge is 
away from his office.^* 

§ 370. Injunction to Restrtun Disposition of 
Property 

a. In general 

b. Effect 

s. &i Oeneral 

In a proper eaae and on a aufllelant application, the 
Judgment creditor may procure an order enjoining or 
reatralning the Judgment debtor or other proper person 
from disposing or suffering any disposition of any prop¬ 
erty or debt which may be the subject of examination^ 
until further direction. Under an appropriate statutei 
a subpoena requiring attendance for examination may 
operate as an Injunction. 

To effectuate the object of the proceedings the 
creditor may in a proper case procure an injunc¬ 
tion restraining the person to whom it is directed 
from disposing or suffering any disposition of, or 
interference with, property of the debtor, or any 
property or debt concerning which any person may 
be required to be examined, until further direc- 
tion.^4 Under some statutes, the power to restrain 
extends only to parties to the proceedings under 
others the power is not limited to the restraint of 
the debtor, but extends to property as to which any 
person may be required to attend and be exam¬ 
ined.^® A commissioner who has no power to re¬ 


quire any person other than defendant to answer 
concerning property in his hands belonging to de¬ 
fendant is not vested with the power to make a pre¬ 
liminary order restraining l^uch party from dispos¬ 
ing of such property,'^^ Some courts hold that, 
where the indebtedness in question is denied or 
where the property sought to be reached is claimed 
adversely, its transfer or disposition may be en¬ 
joined,*^® but other courts hold the contrary.^® 

Application. An injunction order must be based 
on a sufficient affidavit,®® which, unless the statute 
otherwise requires, may be part of the moving pa¬ 
pers constituting the application for the order of 
examination. It has been held that allegations on 
information and belief are not sufficient.®^ No¬ 
tice of the application is ordinarily required by the 
statute,®2 and a bond may be required.®® If not 
required, however, it is not necessary that the judg¬ 
ment creditor give security before taking such or¬ 
der.®^ Where an application is made in an action 
in aid of execution, the complaint must show that 
plaintiff is entitled to judgment.®® 

Order. A valid order made by a court or officer 
having jurisdiction in the premises is absolutely 
necessary.®® It is usually contained in, and a part 
of, the order for examination or warrant of ar¬ 
rest.®*^ It should be confined to the property in¬ 
volved in the proceeding.®® Irregularity in the or- 


73. Kan.—Hagrlund v. Burdick State 
Bank. 164 P. 167, 100 Kan. 279. 

74. N.T.—In re Dewlnt's Will, 292 
N.Y.S. 198, 161 Misc. 398. 

S.D.—Mohawk Rubber Co. of New 
York V, Cronin, 262 N.W. 642, 62 
S.D. 249. 

23 C.J. p 856 note 21. 

75. N.C.—Westminster Nat. Bank 

V. Burns. 13 S.E. 871, 109 N.C. 105 
—Coates V. Wilkes. 94 N.C. 174. 

70. Mont.—Brindjonc v. Brlndjonc, 
31 P.2d 726, 96 Mont. 481. 

N.Y.—In re Dewlnt’s Will, 292 N.Y. 

S. 198, 161 Mlsc. 398. 

23 C.J. p 866 notes 21, 23. 

77. Wis.—Blabon v. Gilchrist, 29 N. 

W. 220, 67 Wis. 38. 

7B. Wis.—Nick V. Holtz, 297 N.W. 

387, 237 Wis. 407. 

28 C.J. P 856 note 25. 

Pg oo—ds of fasuimoo 

Naming of Judgment debtor In life 
policy as benefleiary authorizes court 
In supplementary proceeding to re¬ 
tain proceeds until ownership Is de- 
cided.-^Palmetto Bank & Trust Co. 
V. McCown-Clark Co., 141 8.E. 155. 
148 S.a 98. 

Xa tldxd party prooeeding 
Mont—Brlndjonc v. Brlndjonc, 81 P. 
2d 726, 96 Mont 481. 


79. N.Y.—Bathers v. Kaplan. 138 N. 
T.S. 1002. 3 N.Y.Clv.Proc..N.S.. 21. 

80. N.Y.—Green v. Bullard. 8 How. 
Pr. 313. 

JJAdavit held snfioieiit 

N.J.—Commercial Nat. Trust & Sav¬ 
ings Bank of Los Angeles v. Ham¬ 
ilton, 137 A. 403, 101 N.J.Eq. 249, 
affirming 133 A. 703, 99 N.J.Eq. 
492. 

81. N.J.—Githens v. Mount, 44 A 
851, 64 N.J.Law 166. 

3begal proof is necessary and suf- 
fleient.—Commercial Nat. Trust & 
Savings Bank of Los Angeles v. 
Hamilton, 137 A. 403, 101 N.J.Eq. 
249, affirming 133 A. 703, 99 N.J.Eq. 
492. 

▼ezlfloatloa on belief i« sufficient 
to authorize an order for discovery, 
but is insufficient for an order for¬ 
bidding transfer or payment.— Bnrr 
V. Voorhees, 37 A. 134, 55 N.J.Eq. 
561. 

88. Cal.—Thompson v. Cook, App.. 
120 P.2d 54. 

Wash.—Meier v. Fidelity Nat Bank, 
»6 P. 574, 48 Wash. 324. 

88. Wash.—Meier v. Fidelity Nat. 
Bank, supra. 

84, Cal.—Pioneer Investment & 
Trust Co. V. Muncey, 166 P. 691, 
83 Cal.App. 740. 

684 


8ft. N.Y.—Kerr v. Dlldine, 6 N.Y.St. 
163. 

86. U.S.—Gregory v. Hewson, C.C. 

Ohio, 10 F.Cas.No.5.801, 1 Bond 

277. 

Minn.—Benbow v. Kellom, 64 N.W. 

482, 52 Minn. 433. 

33 C.J. p 857 note 34. 

Affidavit in lien of pemonal appear¬ 
ance 

Third party order forbidding trans¬ 
fer of property belonging to Judg¬ 
ment debtor did not become a nul¬ 
lity on acceptance of third party’s 
affidavit in lieu of personal appear¬ 
ance.—^Neurohr v. Gwaltney, 286 N.Y. 
S. 84, 158 Mlsc. 16. 

87. Wash.—Meier v. Fidelity Nat. 
Bank, 86 P. 574, 43 Wash. 324. 

8a Wash.—Smith v. Weed. 134 P. 

1070, 75 Wash. 452. 

28 C.J. p 857 note 36. 

Ooxporate stock 

(1) Where levy on corporate stock 
Is imperfect, auxiliary injunction re¬ 
straining corporation from transfer¬ 
ring stock is misuse of power.—^Amm 
V. Amm, 176 A. 186, 117 N.J.Eq. 185. 

(2) But a restraint on alienation 
by judgment debtor of shares of 
stock which was located In certain 
bank, and on which there had been 
a levy, actual or attempted! and 
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der for examination does not affect a subsequent in¬ 
junction order.®* 

Subpoena. Under a New York statute, the serv¬ 
ice of a subpana on the debtor or a third party re¬ 
quiring his appearance for examination operates as 
an injunction restraining the transfer or disposi¬ 
tion of the judgment debtor's property, provided a 
copy of the section of the statute so providing is 
indorsed on the copy of the subpoena served.*® 

Abandonment. The commencement of a credi¬ 
tor's suit will not revive an injunction order grant¬ 
ed in supplementary proceedings which have been 
abandoned.*! 

Vacation and modification. Where the injunc¬ 
tion order is directed to a third person having pos¬ 
session of the property in question, a motion to va¬ 
cate it may be made by the judgment debtor,** or 
by the third person where he or it claims title to the 
property.®* The validity of the restraining order 
must be tested by a motion to set it aside, rather 
than by opposition to a motion to punish for con¬ 
tempt.*^ Proper grounds being shown therefor, the 
injunctive provisions of a subpoena in supplementa¬ 
ry proceedings may be vacated.** An injunction 
may be modified in proper cases.** 


b. Effect 

The injunction operates to restrain the disposition 
of property of the Judgment debtor; It does not and 
cannot be made to operate against the property of a 
third person. At a proper time, the restraining provi¬ 
sions may be released or may cease to operate. 

The effect of the order obviously is to preclude 
the party addressed from disposing of or encumber¬ 
ing the property.**^ The injunction is no justifica¬ 
tion to the judgment debtor for refusal to comply 
with a judgment in another action to which the cred¬ 
itor in the supplementary proceedings is a party.** 
Neither is aminjunction order in supplementary pro¬ 
ceedings, restraining a third person from paying an 
indebtedness owing by him to the judgment debtor, 
a defense to such third person in a suit against him 
by the judgment debtor to recover the debt.** A 
party may be bound by an injunction order of 
which he has knowledge, although imperfect service 
is made on him;! but an injunction not directed to 
the debtor who had no notice of the supplementary 
proceedings is not binding on him, although it was 
served on him.* 

A stay of all proceedings until the hearing of a 
motion to vacate the judgment will not stay the 
operation of an injunction granted on the supple¬ 
mentary proceeding.* 


which was the subject of a deposi¬ 
tion on knowledge, was proper.— 
Whitfield V. Kern, 6 A.2d 411, 125 N. 
J.Eq. 516. 

SB. N.Y .—Wilson V, Andrews, 9 

How.Pr. 39. 

9a U.S.—Capltal Co. v. Fox. D.C. 

N.Y.. 16 F.Supp. 677, affirmed, C.C. 

A., 85 F.2d 97, 106 A.L.R. 376. 

areoMifrtty of indonliig statute as 
amenided 

(1) The section of the statute re¬ 
quired to be indorsed on the sub¬ 
poena having been amended, it was 
held by the city court of New York 
that service of a subpoena bearing 
a copy of the section as it read be¬ 
fore its amendment was insufficient 
to make the injunctive provision ef¬ 
fective, since the statute was penal 
as well as remedial and should be 
strictly construed, and it was fur¬ 
ther held that by submitting to ex¬ 
amination the third party did not 
waive the defect as to the injunc¬ 
tive provision, since the subpoena 
was valid in so far as requiring ap¬ 
pearance for examination and invalid 
only as to the Injunctive provision. 
—St. Luke’s Hospital v. Godet, 11 N. 
Y.S.2d 900, 171 Misc. 7. 

(2) However, in a subsequent 
opinion, the appellate term of the 
supreme court held that, since the 
amendments involved did not con¬ 
stitute a substantial variation, a sub¬ 
poena bearing a copy of the section 
as it read before its amendment 


contained a valid and enforceable re¬ 
straint.—^Novey v. Novey, 13 N.Y.S. 
2d 513, 171 Misc. 672. 

91. N.Y.—Ballou V. Boland, 14 Hun 

355. 

9a N.Y.—Matulka v. Van Roos- 
broeck, 25 N.Y.S.2d 240, affirmed 26 
NY.S.2d 247. 

23 C.J. p 857 note 38. 

Khowlag held lasufioient 
S.C—Ex parte Graham, 119 S.E. 842, 
12*6 S.C. 254. 

93. N.Y.—Rathers v. Kaplan, 138 
N.Y.S. 1002, 3 N.Y.Clv.Proc.,N.S., 
21 . 

94. N.Y.—In re Cornblum, 232 N.Y. 
S. 22, 133 Misc. 3*67. 

Contempt see infra 99 398-401. 

96. N.Y.—Cunningham v. McCul¬ 
lough, 22 N.Y.S.2d 739—St. Luke’s 
Hospital V. Hall, 20 N.Y.S.2d 602. 

9a Cal.—Butcher v. Brouwer, App.i 
120 P.2d 510. 

PemlttSag reaewal of chatty moxt- 

rage 

The trial court did not abuse its 
discretion in modifying provisions of 
a restraining order prohibiting judg¬ 
ment debtor from disposing of his 
property other than in transacting 
his business *’in the ordinary 
course,” by permitting debtor to re¬ 
new a chatteb mortgage existing on 
hip property, where it appeared that 
such renewal was necessary for con¬ 
tinued operation of debtor’s business, 
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especially where it appeared that un¬ 
der the procedure followed the se¬ 
curity for the Judgment would be 
increased.—Butcher v. Brouwer, su¬ 
pra. 

97. Ohio.—Sam Savin, Inc. v. Burd- 
sal, 22 N.E.2d 914, 6l Ohio App. 
539. 

Violation of injunction as contempt 
see infra 9 399. 

ZMnsaoe of bonds 
A lodge’s issuance of first mort¬ 
gage bonds and exchange thereof 
for interim certificates previously is¬ 
sued by it constituted violation of 
previous court order, enjoining lodge 
from disposing of any of its proper¬ 
ty pending supplementary proceed¬ 
ings under judgment against lodge. 
—C. Hennecke Co. v. Columbia 
Lodge, No. 11, K. P., 287 N.W. 742, 
233 Wis. 24. 

98 . N.Y.—Butler v. Niles, 35 How. 
Pr. 329. 

23 C.J. p 867 note 42. 

99 « N.Y.—Glenvllle Woolen Co. v. 

Ripley, 43 N.Y. 206. 

23 C.J. p 857 note 43. 

1. N.Y.—Livingston v. Swift, 23 
How.Pr. 1. 

8 . N.Y.—^Edmonston v. MCLoud, 19 
Barb. 366, affirmed 16 N.Y. 648. 

3. N.Y.—Woolf V. Jacobs, 86 N.Y. 

Super. 408. 
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EXECUTIONS 


33 O.J.S. 


Property affected. The injunction is not opera- • dcring the note to the maker and discharging the 
tive as to property of the third person, but is and mortgage.^® 

can be made operative only as to property of the Under the New York statute relating to subpoenas 

judgment debtor* owned by, earned before, or due supplementary proceedings, the injunctive provi- 
him at the time of the order,® or^ money due or to of a subpoena arc inapplicable where the ef- 

become due him at such time; it does not apply fectiveness of any notice of adverse claim is by 
to money or property inapplicable to the satisfac- conditioned on the commencement of an ac¬ 
tion of the judgment,’ or to after-acquired prop- security, or other condition.!’ 

crty.8 So for reasons which are obvious the in- ^hird party subixena served on a bank does 

junction will not affect the proceeds of exempt prop- restrain the transfer of a deposit in the name 

crty.9 An injunction against the disposition of the of someone other than the judgment dcbtor,i2 al- 

debtor’s property precludes a valid discharge of a though the statute has been construed as restraining 


note and mortgage owned by the 

4 . N.Y.—Rathers v. Kaplan. 138 N. 

Y.S. 1002. 

N.C.—Westminster Nat. Bank v. 

Burns, 13 S.E. 871, 109 N.C. 105. 

5. N Y.—^Wood V. Schwartz, 266 N. 

Y.S. irS, 148 Mlso. 528. 

23 C.J. p 857 note 47. 

AdTanoes on future eamlngr* 

Where restraining rlau.se in sub¬ 
poena obtained by Judgment creditor 
In special proceeding supplementary 
to judgment operated on advances 
made to judgment debtor again.st 
future earnings for personal servic¬ 
es, such advance.s could not be con¬ 
sidered as past earnings so as to be 
exempt from execution, and, to avoid 
being held In contempt, judgment 
debtor should have applied to court 
for order vacating the restraining 
clause and releasing the fund in 
whole or in part, in which event the 
court in entertaining a subsequent 
application by judgment creditor 
would not have allowed judgment 
creditor more than ten per cent of 
any such advances —St l^uke’s Hos¬ 
pital V. Hall, 20 N y.S 2d 602. 
Alimony 

In proceeding to enforce judgment 
for rent of apartment contracted for 
by wife while alimony decree of 
English court was in force, and 
while wife was enjoying its benefits, 
court would not vacate injunctive 
provisions of third-party subpoena 
directed to bank to which wife’s for¬ 
mer husband tran.smitted alimony 
payments from England, in absence 
of showing that the alimony includ¬ 
ed provision for children or some 
person other than wife—Sutton Stu¬ 
dios v. Furness, 23 N.Y.S.2d 593. 

Bsqusst 

Judgment creditor was entitled to 
injunction restraining benedciary un¬ 
der will from transferring his inter¬ 
est or doing any other act that would 
prejudice creditor’s right to collect 
Judgment out of such bequest.—Mo¬ 
hawk Rubber Co. of New York v. 
Cronin, 262 N.W. 642, 62 S.D. 249. 

mMldoary Isgaoy 

Any amount ultimately payable to 


debtor by surren- I the transfer of 

residuary legatee is subject to direc¬ 
tions of supreme court where alleged 
judgment creditor of residuary lega¬ 
tee had served on executor third- 
party order restraining payment of 
any disitribulable sums to residuary 
legatee.—In re Dewint's Will, 292 N 
Y.S 198, 161 Mi.se. 398. 

6. N.Y.—Neurohr v. Gwaltney, 285 
N.Y.S. 84. 158 Misc. 15. 

Money about to be reoeiyed by 
third party which belongs to the 
judgment debtor is within the re- 
.stralnt of the injunction.—Tn re Lln- 
denwald Bottling Corporation, 23 N. 
Y S,2d 768. 

Contract entered into after erder 

A “third party order” does not 
reach moneys becoming due under k 
contract entered into after the serv¬ 
ice of the order—In re Llndcnwald 
Bottling Corporation, supra—Kau- 
fung V. Doric Shop, 11 N.Y.S.2d 67, 
170 Misc. 68,3, 

Money to which debtor may never 

be entitled cannot l»e reached —In 
re Liindenwald Bottling Corporation, 
23 N Y.S.2d 768. 

7. N.Y.—Morgan v. Von Kohn- 
stainm, 9 Daly 355, 60 How.Pr. 161 

Wash.—Smith v. Weed, 134 P. 1070, 
75 Wash. 452. 

23 CJ. p 857 note 48. 

Beamon’s wages 

The fact that a judgment against 
a seaman was for board and lodging 
of his daughter did not make his 
wages subject to the restraining pro¬ 
visions of a third-party subpoena, 
since such a judgment was not an 
"order by any court regarding the 
payment by any seaman of any part 
of his wages for the support of his 
wife and minor children” within fed¬ 
eral statute providing that prohibi¬ 
tion against attachment or arrest¬ 
ment of seaman’s wages should not 
interfere with such an order.—Cun¬ 
ningham V. McCullough, 22 N.Y.S.2d 
739. 

PZOCMdS of itMUTMMO pOlioiOO 

Where payments due under insur¬ 
er’s supplementary contract with 
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accounts in the judgment debtor’s 

beneficiary were protected again*-t 
legal process except garnishee ex¬ 
ecution under civil practice act and 
legal process directed again.st sur¬ 
plus beyond sum necessary for ed¬ 
ucation and support, but judgment 
creditor had not made use of lhos“ 
remedies, beneficiary wa.s entitled to 
have all payments due under con¬ 
tract freed from injunction contained 
in order i.ssued in supplementary 
proceeding by Judgment creditor.— 
Matulka v. Van Roo.s|iroock. 2,'i N Y 
S.2d 240, affirmed 26 N.Y.S.2d 217. 
Trust property 

In supplementary proceeding** 
against judgment debtor, whoso onl.v 
property was Income from trust er*- 
ated by one other than herself, ap¬ 
pointing receiver of judgment debt¬ 
or's and tru.stees’ property and en¬ 
joining trustee,®! from disposing of 
.such property wa.s error.—Stark v' 
Baldwin, 23 N.Y..S.2d 730. 

8. N.Y —M(‘Breen Realty Co. v. Vii- 
gel, 241 NYS. 196, 136 Mi.se. 458 
23 C J. p 857 note 4.1 
Effect of appUcatlou for receiver 
Where the judgment ereditor 
servos an order for examination on 
the judgment debtor and also serves 
a third-party order and applies for 
the appointment of a receiver, the 
third-party order atfeets property in 
the hands of the third party acquired 
by the judgment debtor after service 
of the order on him, so that, when 
the receiver is appointed and quali¬ 
fied, he may take the moneys in th*' 
hands of the third party and apply 
them to the satisfaction of tho Judg¬ 
ment.—Orioie Textile Co. v. Robert 
Silk & Woolen Co., 265 N.Y.S. 447, 
147 Misc. 52i. 

9« N.Y.—McGlvney v. Childs, 41 
Hun 607. 

10 . N.C.—Rose v. Baker, 5 S.E. 919, 
99 N.C. 323. 

11 - N.Y.—St. Duke's Hospital v. 
Godet, 11 N.Y.S.2d 900, 171 Misc. 
7. 

la. N.Y.—St. Luke’s Hospital v. Go- 
det, supra. 



name.-*' 

Termination of restraining order. After the debt¬ 
or has been examined and found to have no nonex¬ 
empt assets, it is proper to enter an order releasing 
the restraining order,and it has been held that, 
even where no such order is entered, the debtor is 
justified as treating the restraining order as termi¬ 
nated after the lapse of a considerable time after 
such examination.^^ Where the statute so provides, 
the restraining provisions in a third party order re¬ 
main in force for a period specified in the stat- 
ute,i® The operation of an order restraining a third 
person from disposing of property until further or¬ 
der in the premises ceases on the making of an 
order appointing a receiver.^^ 

§ 371. Proceedings on Examination 

The examination In aupplementary proceedings Is 
largely governed by the rulee applicable to the trial of 
an action. The proceeding! may be adjourned. 

The examination in supplementary proceedings is 
largely governed by the rules applicable to the trial 
of an action.^* However, there are no pleadings 
and no formal issue.^^ Appearance and submission 
to examination without objection waives prior ir- 


al,20 but does not waive jurisdictional defects.^! 

Persons injuriously affected by an order made in 
the course of the proceedings may attack it.^^ 

Adjournments. A judge or referee may adjourn 
the proceedings from time to time,23 in his discre- 
tion.2^ An adjournment may be had by consent of 
parties, agreed to by the judge or referee.25 It 
may be had although the debtor refuses to con- 
sent.2® An adjournment is proper where the ref¬ 
eree fails to appear on the day set,^^ or a party 
fails to appeal,28 or on account of the ill health or 
mental condition of the debtor.29 The adjournment 
may be grartted notwithstanding the debtor is en¬ 
joined meanwhile from disposing of his property.20 
The authority to adjourn should not be abused,or 
exercised merely for the purpose of harassing the 

debtor.32 

The proceedings cannot be adjourned indefinite¬ 
ly,8® even though the debtor consents.®^ The pro¬ 
ceedings will lapse if they are irregularly ad- 
journed,88 as where they are adjourned without 
date,88 and they cannot thereafter be revived with¬ 
out notice to the debtor.87 


13. KT.—St. Luke*a Hospital v. Qo- 
det, supra. 

14. Minn.—Ryan v. Colburni 241 N. 
W. 388, 185 Minn. 347. 

15. Minn.—Ryan v. Colburn, supra. 

16. N.Y.—In re Lindenwald Bottling 
Corporation, 23 N.T.S.2d 768. 

17. N.Y.—People v. Randell, 73 N. 
T. 416—Sullivan v. U. S. Gas Fix¬ 
ture Co., 119 N.Y.S. 532, 134 App. 
Dlv. 658. 

18. Ind.—Hutchinson v. Trauerman, 
13 N.E. 412, 112 Ind. 21. 

23 C.J. p 867 note 64. 

Right to Jury trial in supplementary 
proceedings see the C.J.S. title Ju¬ 
ries 8 70. also 36 C.J. p 187 note 12- 
p 188 note 15. 

Protcotloa of debtor’s oonstltatUmal 
rights 

Every constitutional right of the 
debtor will be respected and safe¬ 
guarded.—Sweeney v. Cregan, 299 P. 
1058, 89 Colo. 94. 

19. Cal.—McCullough v. Clark, 41 
Cal. 298. 

Iowa.—Bennett v. Valley Min. Co., 
120 N.W. 664, 142 Iowa 63. 

Zn Massachusotts charges of fraud 
In supplementary proceedings against 
debtor are by statute in nature of 
action at law. although they may 
result in imprisonment of debtor, and 
are essentially civil and not crim¬ 
inal, so that after plea in district 
court plea need not be entered in 
superior court.—Restuccia v. Bonner, 
192 N.E. 17, 287 Mass. 592. 


96. Cal.—Bonner v. Lehfeldt, 179 P. 
722, 39 Cal.App. 649. 

23 C.J. p 864 note 18. 

91. N.Y.—Schenck v. Irwin, 16 N.Y. 
S. 66, 60 Hun 361, 21 N.Y.Civ.Proc. 
96. 

23 C.J. p 864 note 19. 

98. Person held injurlousiy affected 

Execution creditor whose Judgment 
was decreed fraudulent and void by 
order in proceedings supplementary 
to subsequent execution was entitled 
to attack such order, as against con¬ 
tention that he was not injured.— 
Richard v. McNair, 164 So. 836, 121 
Fla. 733. 

83. N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

23 C.J. p 860 note 39. 

Stay of proceedings see supra 9 357. 
Effect of failure to adjourn proceed¬ 
ings see infra 9 397. 
persons other than Jnstloe or referee 
Only Justice or referee before 
whom the proceeding is pending has 
Jurisdiction to adjourn the proceed¬ 
ing once it has been instituted.— 
Nyamco Associates v. King, 266 N. 
Y.S. 29, 147 Misc. 904. 

94. N.Y.—Morrison v. Stember, 98 N. 
Y.S. 860, 49 Misc. 464. 

85. N.Y.—^People v. Oliver, 66 Barb. 
670. 

86. N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

97. N.Y.—Keihen v. Shipherd, 4 N. 
Y.S. 339, 16 N.Y.Civ.Proc. 183. 
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98. N.Y.—Parker v. Hunt, 15 Abb. 
Pr. 410. 

23 C.J. p 861 note 45. 

89. N.Y.—Mason v. Lee, 23 How.Pr. 
466. 

3fX N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

31. N.Y.—Kaufman v. Thrasher, su¬ 
pra. 

38. N.Y.—Feinberg v. Kutcosky, 132 
N.Y.S. 9, 147 APP.D1V. 393—Hud¬ 
son V. Piets, 11 Paige 180, 3 N.Y. 
Leg.Obs. 120. 

33. Merely keeping proceedings open 

for examination of witnesses without 
fixing stated time and place therefor 
is not adjournment or continuation 
of proceedings.—Nyamco Associates 
V. King, 265 N.Y.S. 29. 147 Misc. 904. 

34. N.Y.—Nyamco Associates v. 
King, supra. 

35. N.Y.—Otten v. Stromeyer, 239 N. 
Y.S. 693. 228 App.DIv. 360. 

36. N.Y.—^Walmor, Inc., v. Markel. 
268 N.Y.S. 435, 240 App.DIv. 1007 
—Nyamco Associates v. King, 266 
N.Y.S. 29, 147 Misc. 904. 

37- N.Y.—Walmor, Inc., v. Markel, 
268 N.Y.S. 436, 240 App.DIv. 1007 
—Nyamco Associates v. King, 266 
N.Y.S. 29, 147 Misc. 904. 

Ifcevlval of proceedings 

Service of order in supplementary 
proceedings revived proceedings 
which had lapsed on notice to Judg¬ 
ment debtor.—Otten v. Stromeyer, 239 
N.Y.S. 593, 228 App.Div. 360. 
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83 C.J.S. 


Property affected. The injunction is not opera¬ 
tive as to property of the third person, but is and 
can be made operative only as to property of the 
judgment debtor* owned by, earned before, or due 
him at the time of the order,® or money due or to 
become due him at such time;® it does not apply 
to money or property inapplicable to the satisfac¬ 
tion of the judgment,7 or to after-acquired prop¬ 
erty.® So for reasons which are obvious the in¬ 
junction will not affect the proceeds of exempt prop¬ 
erty.® An injunction against the disposition of the 
debtor’s property precludes a valid discharge of a 
note and mortgage owned by the debtor by surren- 


»dering the note to the maker and discharging the 
mortgage. 

Under the New York statute relating to subpoenas 
in supplementary proceedings, the injunctive provi¬ 
sions of a subpoena are inapplicable where the ef¬ 
fectiveness of any notice of adverse claim is by 
law conditioned on the commencement of an ac¬ 
tion, the giving of security, or other condition.*^ 
Thus a third party subpoena served on a bank does 
not restrain the transfer of a deposit in the name 
of someone other than the judgment debtor, ^2 al¬ 
though the statute has been construed as restraining 
the transfer of accounts in the judgment debtor’s 


4. N.T.—Hathers v. Kaplan, 138 N. 

Y.S. 1002. 

N.C.—Westminster Nat. Bank v. 

Burns, 13 S.E. 871, 109 N.C. 105. 

5, n.T.—^W ood V. Schwartz, 266 N. 

Y.S. ir5. 148 Misc. 528. 

23 C.J. p 857 note 47. 

AdvaaoM on ftLtnro •arningm 

Where restralninif clause In sub¬ 
poena obtained by judgment creditor 
in special proceeding supplementary 
to judgment operated on advances 
made to Judgment debtor again.st 
future earnings for personal servic¬ 
es. such advances could not be con¬ 
sidered as past earnings so as to be 
exempt from execution, and, to avoid 
being held in contempt, judgment 
debtor should have applied to court 
for order vacating the restraining 
clause and releasing the fund in 
whole or in part, in which event the 
court in entertaining a subsequent 
application by judgment creditor 
would not have allowed judgment 
creditor more than ten per cent of 
any such advances.—St. Luke's Hos¬ 
pital V. Hall. 20 N.Y.S.2d 602. 
Alimony 

In proceeding to enforce judgment 
for rent of apartment contracted for 
by wife while alimony decree of 
English court was in force, and 
while wife was enjoying its benefits, 
court would not vacate injunctive 
provisions of third-party subpoena 
directed to bank to which wife's for¬ 
mer husband transmitted alimony 
payments from England, in absence 
of showing that the alimony includ¬ 
ed provision for children or some 
person other than wife.—Sutton Stu¬ 
dios V. Furness, 23 N.Y.S.2d 593. 

Judgment creditor was entitled to 
Injunction restraining beneficiary un¬ 
der will from transferring his inter¬ 
est or doing any other act that would 
prejudice creditor’s right to collect 
Judgment out of such bequest.—Mo¬ 
hawk Rubber Co. of New York v. 
Oronln, 262 N.W. 642. 62 S.D. 249. 

AmiftnaiT laffaoF 

Any amount ultimately payable to 


residuary legatee is subject to direc¬ 
tions of supreme court where alleged 
judgment creditor of residuary lega¬ 
tee had served on executor third- 
party order restraining payment of 
any distributable sums to residuary 
legatee.—In re Dewint’s Will, 292 N. 
Y.S. 198, 161 Misc. 398. 

8. N.Y.—^Neurohr v. Gwaltney, 285 
N.Y.S. 84. 158 Misc. 15. 

Money about to be received by 
third party which belongs to the 
judgment debtor is within the re¬ 
straint of the injunction.—In re Lin¬ 
den wald Bottling Corporation, 23 N. 
y.S.2d 768. 

Contract entered Into after erder 

A "third party order" does not 
reach moneys becoming due under a 
contract entered into after the serv¬ 
ice of the order.—In re Llndenwald 
Bottling Corporation, supra—Kau- 
fung V. Doric Shop, 11 N.y.S.2d 67, 
170 Misc. 683. 

Money to which debtor may never 

be entitled cannot be reached.—-In 
re Llndenwald Bottling Corporation, 
23 N Y.S.2d 768. 

7. N.Y.—Morgan v. Von Kohn- 
stamm. 9 Daly 355, 60 How.Pr. 161. 
Wash.—Smith v. Weed, 134 p. 1070, 
75 Wash. 452. 

23 C.J. p 857 note 48. 

Seaman's wages 

The fact that a judgment against 
a seaman was for board and lodging 
of his daughter did not make his 
wages subject to the restraining pro¬ 
visions of a third-party subpoena, 
since such a judgment was not an 
"order by any court regarding the 
payment by any seaman of any part 
of his wages for the support of his 
wife and minor children" within fed¬ 
eral statute providing that prohibi¬ 
tion against attachment or arrest¬ 
ment of seaman’s wages should not 
interfere with such an order.—Cun¬ 
ningham v. McCullough, 22 N.Y.S.2d 
739. 

Psoossds of lusunmos poUoios 
Where payments due under insur¬ 
er’s supplementary contract with 
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beneficiary were protected against 
legal process except garnishee ex¬ 
ecution under civil practice act and 
legal process directed against sur¬ 
plus beyond sum necessary for ed¬ 
ucation and support, but judgment 
creditor had not made use of those 
remedies, beneficiary was entitled to 
have all payments due under con¬ 
tract freed from injunction contained 
In order issued in supplementary 
proceeding by judgment creditor.— 
Matulka v. Van Roosbroeck, 25 N.Y. 
S.2d 240, affirmed 25 N.Y.S.2d 247. 
Trust property 

In supplementary proceedings 
against Judgment debtor, whose only 
property was income from trust cre¬ 
ated by one other than herself, ap¬ 
pointing receiver of Judgment debt¬ 
or’s and trustees’ property and en¬ 
joining trustees from di.sposing of 
such property was error.—Stark v* 
Baldwin, 23 N.Y.S.2d 730. 

8. N.Y —McBreen Realty Co. v. Vo¬ 
gel, 241 N.Y.S. 196, 136 Misc. 45S. 

23 CJ. p 857 note 49. 

Bffect of appUoatioa for rsceiver 
Where the judgment creditor 
serves an order for examination on 
the judgment debtor and also serves 
a third-party order and applies for 
the appointment of a receiver, the 
third-party order affects property in 
the hands of the third party acquired 
by the judgment debtor after service 
of the order on him, so that, when 
the receiver is appointed and quali¬ 
fied, he may take the moneys in the 
hands of the third party and apply 
them to the satisfaction of the judg¬ 
ment.—Oriole Textile Co. v. Robert 
Silk & Woolen Co., 265 N.Y.S. 447, 
147 Misc. 524. 

9. N.Y.—McGlvney v. Childs, 41 
Hun 607. 

19. N.C.—Rose v. Baker, 5 S.E. 919, 
99 N.C. 323. 

11. N.Y.—St. Luke’s Hospital v. 
Qodet, 11 N.Y.S.2d 900, 171 Misc. 
7. 

19. N.Y.—St. Luke’s Hospital v. Gk)- 
del, supra. 



EXECUTIONS 


§ 371 


33 G.J.Sw 


name.^9 

Termination of restraining order. After the debt¬ 
or has been examined and found to have no nonex¬ 
empt assets, it is proper to enter an order releasing 
the restraining order,and it has been held that, 
even where no such order is entered, the debtor is 
justified as treating the restraining order as termi¬ 
nated after the lapse of a considerable time after 
such examination.^^ Where the statute so provides, 
the restraining provisions in a third party order re¬ 
main in force for a period specified in the stat- 
ute.i® The operation of an order restraining a third 
person from disposing of property until further or¬ 
der in the premises ceases on the making of an 

order appointing a receiver.^^ 

§ 371. Proceedings on Examination 

The examination In eupplementary proceedinge la 
largely governed by the rulei applicable to the trial of 
an action. The proceedinge may be adjourned. 

The examination in supplementary proceedings is 
largely governed by the rules applicable to the trial 
of an action.^* However, there are no pleadings 
and no formal issue.^^ Appearance and submission 
to examination without objection waives prior ir¬ 


regularities or defects which are not jurisdiction- 
al,20 but does not waive jurisdictional defects.*^ 

Persons injuriously affected by an order made in 
the course of the proceedings may attack it.^^ 

Adjournmenis. A judge or referee may adjourn 
the proceedings from time to time,2* in his discre¬ 
tion. An adjournment may be had by consent of 
parties, agreed to by the judge or referee.26 It 
may be had although the debtor refuses to con¬ 
sent. 2® An adjournment is proper where the ref¬ 
eree fails to appear on the day set,^^ or a party 
fails to appeal,28 or on account of the ill health or 
mental condition of the debtor.29 The adjournment 
may be granted notwithstanding the debtor is en¬ 
joined meanwhile from disposing of his property.*® 
The authority to adjourn should not be abused,or 
exercised merely for the purpose of harassing the 
debtor.* 2 

The proceedings cannot be adjourned indefinite¬ 
ly,** even though the debtor consents.*® The pro¬ 
ceedings will lapse if they are irregularly ad¬ 
journed,** as where they are adjourned without 
date,** and they cannot thereafter be revived with¬ 
out notice to the debtor.*7 


13. N.T.—St. Luke's Hospital v. Go- 

det, supra. j 

14. Minn.—Ryan v. Colburn, 241 N. 
W. 388, 185 Minn. 347. 

15. Minn.—Ryan v. Colburn, supra. 

16. N".!'.—In re Lindenwald Bottling 
Corporation, 23 N.Y.S.2d 768. 

17. N.Y.-—People v. Randell, 73 N. 
Y. 416—Sullivan v. U. S. Gas Fix¬ 
ture Co., 119 N.Y.S. 532. 134 App. 
Div. 658. 

la Ind.—Hutchinson v. Trauerman, 
13 N.E. 412, 112 Ind. 21. 

23 C.J. p 857 note 54. 

Right to Jury trial in supplementary 
proceedings see the C.J.S. title Ju¬ 
ries fi 70, also 35 C.J. p 187 note 12- 
p 188 note 15. 

Protsotloa of debtor’s oonstitiitloBal 
rights 

Every constitutional right of the 
debtor will be respected and safe¬ 
guarded.—Sweeney v. Cregan, 299 P. 
1068, 89 Colo. 94. 

la Cal.—McCullough v. Clark, 41 
Cal. 298. 

Iowa.—Bennett v. Valley Min. Co., 
120 N.W. 654, 142 Iowa 53. 

Xn ISassaohusetts charges of fraud 
In supplementary proceedings against 
debtor are by statute in nature of 
action at law. although they may 
result in imprisonment of debtor, and 
are essentially civil and not crim¬ 
inal, BO that after plea in district 
court plea need not be entered In 
Buperior court.—Restuccla v. Bonner, 
192 N.E. 17, 287 Mass. 592. 


30. Cal.—Bonner v. Lehfeldt, 179 P. 
722, 39 Cal.App. 649. 

23 C.J. p 864 note 18. 

31. N.Y,—Schenck v. Irwin, 15 N.Y. 
S. 65, 60 Hun 361, 21 N.Y.Civ.Proc. 
96. 

23 C.J. p 864 note 19. 

38. Person held lajnxlously affected 

Execution creditor whose Judgment 
was decreed fraudulent and void by 
order in proceedings supplementary 
to subsequent execution was entitled 
to attack such order, as against con¬ 
tention that he was not injured.— 
Richard v. McNair, 164 So. 836, 121 
Fla. 733. 

33. N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

23 C.J. p 860 note 39. 

Stay of proceedings see supra 9 357. 
Effect of failure to adjourn proceed¬ 
ings see infra 9 397. 
psrsosLS othor than jnsttos or rofsro# 
Only justice or referee before 
whom the proceeding is pending has 
Jurisdiction to adjourn the proceed¬ 
ing once it has been instituted*— 
Nyamco Associates v. King, 265 N. 
Y.S. 29, 147 Misc. 904. 

34. N.Y.—^Morrison v. Stember, 98 N. 
Y.S. 850, 49 Misc. 464. 

85. N.Y.—People v. Oliver, 66 Barb. 
670. 

86. N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

87. N.Y.—Kelhen v. Shipherd, 4 N. 
I Y.S. 339. 16 N.Y.Civ.Proc. 183. 
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3& N.Y.—Parker v. Hunt, 15 Abb. 
Pr. 410. 

23 C.J. p 861 note 45. 

39. N.Y.—Mason v. Lee, 23 How.Pr, 
466. 

30. N.Y.—Kaufman v. Thrasher, 10 
Hun 438. 

31. N.Y.—Kaufman v. Thrasher, su¬ 
pra. 

33. N.Y.—Feinberg v. Kutcosky, 132 
N.Y.S. 9, 147 App.Dlv. 393—Hud¬ 
son V. Piets, 11 Paige 180, 3 N.Y. 
Leg.Obs. 120. 

33. Merely keeping prooeedlngs open 

for examination of witnesses without 
fixing stated time and place therefor 
is not adjournment or continuation 
of proceedings.—^Nyamco Associates 
V. King. 265 N.Y.S. 29, 147 Misc. 904. 

34. N.Y.—^Nyamco Associates v. 
King, supra. 

35. N.Y.—Otten v. Stromeyer, 239 N. 
Y.S. 593. 228 App.Dlv. 360. 

36. N.Y.—^Walmor, Inc., v. Markel, 
268 N.Y.S. 435, 240 App.Div. 1007 
—Nyamco Associates v. King, 265 
N.Y.S. 29, 147 Misc. 904. 

37. N.Y.—^Walmor, Inc., v. Markel, 
268 N.Y.S. 435. 240 App.Dlv. 1007 
—Nyamco Associates v. King, 265 
N.Y.S. 29, 147 Misc. 904. 

BevlTSl of proceedings 

Service of order in supplementary 
proceedings revived proceedings 
which had lapsed on notice to Judg- 
I ment debtor.—Otten v. Stromeyer, 239 
I N.Y.S. 693, 228 App.Div. 360. 
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§ 372. — Jurisdictioii to Conduct 

If tha order of reference In eupplementary pnoceedlnge 
le not properly eerved* the referee acquiree no Jurladfc- 
tlon to conduct the examination. Jurladlctlon la not loat» 
howeverp by the arreat of a debtor who haa evaded ex¬ 
amination or by the abaenee of the referee at the time 
and place aet for the examination. 

If the order of reference in supplementary pro¬ 
ceedings is not properly served on the person sought 
to be examined, the referee acquires no jurisdic¬ 
tion to conduct the examination.38 However, ju¬ 
risdiction is not lost by the arrest of a debtor who 
has evaded examination,®® or by the absence of the 
referee at the time and place set for the examina¬ 
tion.^® Voluntary submission to examination will 
constitute a waiver of want of jurisdiction of the 
person.^1 

Jurisdiction and authority of the court or judge 
in supplementary proceedings generally are discussed 
supra § 358. 

§ 373. •— Before Whom Examination 
Had; Reference 

The examination In eupplementary proceedinge may 
be had before any officer or tribunal, euch as a referee, 
authorized by law to conduct it. 

The examination in supplementary proceedings 
may be had before any officer or tribunal author¬ 
ized by law to conduct it.^® 

Referee, A referee may be appointed to take the 


testimony,^® especially where it is apparent that a 
difficult or protracted investigation must ensue.^^ 
The appointment may be made with^8 or without*® 
the consent of the parties, although as a rule it will 
not be ordered against the wishes of either party.*^ 

The appointment of the referee is to be made by 
a court or judge possessing statutory authority to 
do so.*8 In a jurisdiction where statutory provi¬ 
sion is made for appointment of a referee by the 
judge to whom the order for examination is return¬ 
able, a substitution or appointment of another ref¬ 
eree is to be made by the same judge.*® However, 
under some statutes, a judge acting in lieu of an¬ 
other judge or court exhausts his power when he 
makes the appointment and is without power to va¬ 
cate it.8® Where an order appointing a referee is 
still in existence, there is no jurisdiction to issue 
another order naming another referee.®^ As a 
matter of practice the creditor may be permitted to 
name the referee,8® and, where the proceeding is on 
a justice’s judgment, it is a recognized practice in 
some jurisdictions to appoint the justice who ren¬ 
dered the judgment.®® An attorney who holds an 
unsatisfied judgment against the debtor should not 
be appointed referee.®* 

Powers and duties of referee. The powers and 
authority of the referee with reference to the ex¬ 
amination are substantially similar to those of the 
judge when the examination is taken before such 


38: N.Y.—People v. Warner, 8 N.Y.S. 
768, 61 Hun 63. affirmed 27 N.E. 
407. 126 N.Y. 746. 

39. Kan.—Teats v. Herington Bank. 
61 F. 219. 68 Kan. 721. 

40. N.Y.—Reynolds v. McElhone, 20 
How.Pr. 464. 

28 C.J. p 868 note 60. 

41. N.Y.—Viburt v. Frost, 8 Abb.Pr. 
119. 

48. Fla.—State ex rel. All Florida 
Land Co. v. Thomas Manors, Inc.. 
186 So. 421. 136 Fla. 207. 
Wash.<-^tate v. Superior Court for 
King County. 2G8 P. 1038. 148 

Wash. 376. 

23 C.J. p 858 note 62. 

Right to Jury trial see the C.J.S. 
title Juries fi 70, also 35 C.J. p 187 
note 12-p 188 note 16. 
irotary or ooBunlssloasr of dssds 
N.Y.—^Adirondack Furniture Corpora¬ 
tion V. Crannell. 6 N.Y.S.2d 840. 
167 Misc. 699. 

JorlgdiOtioa of ooitrl to appoint oom- 
ndnsloiisni 

Circuit court under statute provid¬ 
ing for proceeding supplementary to 
execution had Jurisdiction to appoint 
commissioners to accomplish purpos¬ 
es intended by statute, and it could 
not be anticipated that circuit court. 


having such Jurisdiction, would act 
wrongly in connection therewith.— 
Adams V. Lewis, Fla., 200 So. 862. 

43. Cal.—Ex parte Drew. 207 P. 249, 
188 Cal. 717—Corcoran v. Harris. 
270 P. 391, 94 CaLApp. 19. 

Wash.—State v. Superior Court for 
King County, 268 P. 1038, 148 Wash. 
376. 

23 C.J. p 858 notes 63, 66. 66. 
IbesldeiLoe of referee 

Code Clv.Proc. §§ 714, 715, provid¬ 
ing that in proceedings supplemen¬ 
tary to execution the debtor cannot 
be required to attend before a ref¬ 
eree out of the county in which he 
resides, creates an exception to § 
640, providing for the appointment 
of referees generally, and requiring 
them to reside in the county in which 
the action is triable, so that in sup¬ 
plementary proceedings the court 
could appoint a referee who resided 
in another county, in which county 
the debtor also resided.—Ex parte 
Drew. 207 P. 249, 188 Cal. 717. 

44. N.Y.—Hollister v. Spafford, 6 N. 
Y.Super. 742. Code Rep.,N.S.. 120. 

46. N.Y.—Hollister v. Spafford. su¬ 
pra.—Jones V. Lewlin, 3 N.Y.Su- 
per. 722. 


46. N.Y.—Howe v. Welch, 11 N.Y. 
Civ.Proc. 444. 

47. N.Y.—^Hollister v. Spafford, 6 N. 
Y.Super. 742, Code Rep.,N.S., 120. 

23 C.J. p 858 note 69. 

48. Cal.—Corcoran v. Harris, 270 P. 
391, 94 Cal.App. 19. 

Wash.—State v. Superior Court for 
King County, 268 P. 1038, 148 

Wash. 376. 

23 C.J. p 858 note 70. 

49. N.y.—^Allen v. Starring, 26 How. 
Pr. 67. 

However, it has been held that 
where a referee has been appointed 
by a Judge in one district and fur¬ 
ther proceedings directed to be had 
before a Judge in another district, 
the latter may substitute another 
referee.—Pardee v. Tilton, 83 N.Y. 
623. 

80. Kan.—Hunter v. Betts, App., 63 
P. 86. 

51. N.Y.—Brockway v. Brien, 37 
How.Pr. 270. 

68 . N.Y.—Gilbert v. Frothingham. 18 
N.Y.Civ.Proc. 288. 

63. N.Y.—Hough V, Kohlin, Code 
Rep..N.S.. 232. 

64. N.Y.—^Higley v. Novark, 129 N. 
Y.S. 769. 146 App.Div. 7. 
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§ 374 


offic€r.®5 In addition to the general powers of the 
referee to conduct the examination, procure the at¬ 
tendance of witnesses, and the like, he may when 
so empowered by the order appointing him summon 
the debtor to appear before him.^® He may also 
require the creditor fo proceed with due diligence,57 
and entertain an application for a stay of proceed- 
ings.58 It is his duty to take and not to make the 
examination, and if he attempts to act in an officious 
manner and partisan spirit he transcends his du- 

ty.69 

A party voluntarily submitting evidence on a par¬ 
ticular issue under an unappealed order of refer¬ 
ence cannot later question the power of the referee 
to determine such issue.®® 

The oath of the referee need only be adminis¬ 
tered once, and need not be readministered on an 
adjourned day.®^ 

Removal of referee. The referee should be un¬ 
biased and if he conducts the proceedings other¬ 
wise than with perfect fairness, he can be removed 
on proper application.®^ He may be removed where 
he is in the same office with the judgment credi¬ 
tor’s attorney,®® unless the judgment debtor has ap¬ 
peared and waived the objection.®^ However, the 
mere fact that the referee is a clerk of an attaching 
creditor is not of itself evidence of fraud warrant¬ 
ing removal.®® 


§ 374. -Place of Examination 

The examination In aupptementary proceedlnot muat 
be held at the place deaignated by statute or order of 
court. 

A person ordered to attend for examination in 
supplementary proceedings should appear at the 
place designated in the order for examination.®® 
However, an adjournment may be taken to a place 
other than that designated in the order.®7 

The examination must be held at the place desig¬ 
nated by statute.®® Under various statutes the judg¬ 
ment debtor may not be required to attend or an¬ 
swer at a place without the county wherein he re¬ 
sides,®® or outside the county to which execution 
against him was issued,^® or outside of the county 
where he resides or has a place of business other 
statutes have provided that where the debtor is a 
nonresident he must be examined in the county 
where the judgment was rendered,^® or that where 
he is a nonresident and has no place of business in 
the state, he must be examined in the county in 
which the judgment roll is filed.73 By answering 
or submitting to an examination elsewhere without 
objection, the debtor may waive his right to have it 
conducted at the place prescribed by statute.7< A 
statute limiting the place of examination to a par¬ 
ticular locality has been held not to apply to the 
examination of witnesses other than the judgment 
debtor.75 


65. NY.—Underwood v. Sutcliffe, 10 
Hun 453, reversed on other srrounds 
77 N.Y. 68. 

Wash.—State v. Superior Court for 
Kinp County, 268 P. 1038, 148 

Wash. 376. 

66. N.Y.—Redmond v. Goldsmith. 2 
N.Y.Month.L.Bul. 19. 

67. N.Y.—Hudson v. Piets, 11 Paige 
180, 3 N.Y.Leg.Obs. 120. 

58. N.Y.—Mason v. Lee, 23 How.Pr. 
466. 

Power to adjourn see supra § 371, 

68. N.Y.—People v. Leipzig, 52 How. 
Pr. 410. 

60. N.Y.—Powley v. Dorland Bldg. 
Co., 24 N.E.2d 109, 281 N.Y. 423, 
reversing 9 N.Y.S.2d 860, 266 App. 
Div. 934, motion denied 21 N.E.2d 
696. 280 N.Y. 810—Gotham Hotel 
Supply Co. v. Casa Cubana, 22 N. 
Y.S.2d 512. 

Bsfermios has sams effect as a ref¬ 
erence in a Judgment creditor's ac¬ 
tion against a third party.—Powley 
V. Dorland Bldg. Co.. 24 N.E.2d 109, 
281 N.Y. 423. reversing 9 N.Y.S.2d 
860, 266 App.Dlv. 934, motion denied 
21 N.E.2d 696, 280 N.Y. 810. 

61. N.Y.—Hudson v. Piets, 11 Paige 
180, 8 N.Y.Leg.Obs. 120. 

S3 G.J.S.-44 


68. NY.—Gilbert v. Frothingham, 13 
N.y.Civ.Proc. 288. 

2.3 C.J. p 859 note 84. 

63. N.Y —Gilbert v. Frothingham, 13 
N.Y.Clv.Proc. 288. 

64. N.Y.—Rouse v. Goodman, 28 N. 
Y.S. 524, 8 MIsc, 691. 

65. Cal.—Adams v. Hackett, 7 Cal. 
187. 

66. N.Y.—Myers v. Janes, 3 Abb.Pr. 
301. 

23 C.J. p 8.59 note 88. 

Limitation on place witness can be 
compelled to attend see infra 9 376. 

67. N.Y.—Weaver v. Brydges, 33 N. 
Y.S. 132, 85 Hun 503. 

23 C.J. p 869 note 89. 

66. Fla.—State ex rel. All Florida 
Land Co. v. Thomas Manors, Inc., 
186 So. 421, 136 Fla. 207. 

Me.—^Wost Cove Grain Co. v. Bart¬ 
ley, 74 A. 730, 105 Me. 293. 

69. U.S.—Bates v. International Co., 
C.C.Cal., 84 F. 618. 

23 C.J. p 869 note 90. 

TOw Kan.—State v. Burrows, 6 P. 

449, 33 Kan. 10. 

23 C.J. p 859 note 91. 

71. Cal.—Corcoran v. Harris, 270 P. 
391, 94 CaLApp. 19. 
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N.Y.—Schmidt v. Lavelle, 214 N.Y.S. 

58. 126 Misc. 689 
23 C.J. p 859 note 92. 

Xn absence of showing by debtor 
that he neither did business nor re¬ 
sided in the county where he was re¬ 
quired to appear and answer, the ex¬ 
amination may take place in that 
county.—State v. Superior Court for 
King County, 277 P. 850, 152 Wash. 
323. 

‘*Flaoe of business” 

(1) A place of bu.siness, within 
the meaning of such statutes, must 
be one for the transaction of busi¬ 
ness In person, rather than through 
agents.—Brown v. Gump, 59 How.Pr., 
N.Y., 607. 

(2) It need not he the debtor's 
principal place of business.—McEwan 
V. Burgess, 16 Abb.Pr., N.Y., 473, 25 
How.Pr. 92. 

72. Ind.—Folsom v. Clark, 48 Ind. 
414. 

73. N.Y.—Anway v. David, 9 Hun 
296. 

74- Kan.—State v. Burrows, 6 P. 449, 
33 Kan. 10. 

23 C.J. p 859 note 99. 

76. N.Y.—Foster v. Wilkinson, 87 
Hun 242. 
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§ 375. -R^ht to Couniel 

Tha debtor la antitlad to ba rapraaantad by eounaal 
In aupplamantary proeaadingtp although participation by 
eounaal In tha examination of a witnaaa la not a matter 
of right. 

The debtor is entitled to be represented by coun¬ 
sel in supplementary proceedings.*^® However, par¬ 
ticipation by counsel in the examination of a wit¬ 
ness is not a matter of right,^7 but rests in the dis¬ 
cretion of the judge or referee.*^® Although, as ap¬ 
pears infra § 378, it has been held that the debtor 
may be cross-examined in his own behalf, it has also 
been decided that the party examined is limited to 
the aid of counsel in framing his answers.^® 

Parties not to be examined cannot appear by 
counsel,®® and where no notice of the examination 
of a third party has been given to the judgment 
debtor he cannot so appear ;®i although on exami¬ 
nation of a third party who has a remedy against 
another, the latter may retain counsel to represent 
the former.®® 

§ 376. -Witnesses and Attendance 

Thereof 

In supplementary proceedings either party may be 
examined as a witness In his own behalf, and may ex¬ 
amine other witnesses and procure their attendance by 
process of subpoena. 

In supplementary proceedings either party may be 
examined as a witness in his own behalf, and may 


produce and examine other witnesses as on the trial 
of an action.®® Third persons alleged to be in pos¬ 
session of money or property belonging to the judg¬ 
ment debtor, or alleged to be indebted to the judg¬ 
ment debtor, may be called,®^ but such parties can 
only be required to answer concerning the alleged 
indebtedness and as to the fact whether they have 
property belonging to the judgment debtor.®® The 
judgment debtor need not be examined but his pos¬ 
session of property may be shown entirely by the 
examination of other witnesses.®® 

Procuring attendance. In the absence of a stat¬ 
ute otherwise providing, the attendance of a witness 
cannot be enforced by order,®"^ but only by the proc¬ 
ess of subpoena.®® A person subpoenaed as a wit¬ 
ness is entitled to witness’ fees as a condition of ap¬ 
pearing and testifying;®® but a third party required 
by order to attend is not so entitled.®® If the ex¬ 
amination is before a referee, the subpoena should 
be issued under his hand,®^ and if issued by a judge 
it must be issued under the hand of the judge be¬ 
fore whom the proceeding is pending.®® The sub¬ 
poena must state the place where the person served 
shall attend.®® A witness cannot be compelled to 
attend outside the locality prescribed by statute.®^ 

A subpoena cannot issue until service of the or¬ 
der for examination or the debtor’s voluntary ap¬ 
pearance.®® After the proceedings have terminat¬ 
ed or lapsed, a subpoena should not be issued,®® or, 
if issued, it should be vacated.®*^ However, a sub- 


76. N.J.—Seyfert v. Bdicon, 1 A. 602, 
47 N.J.Law 432. 

N.Y.—Prank Ij. Burns Coal Co. v. 
Goia, 239 N.Y.S. 303, 135 Misc. 646. 

77. N.Y.—Sandford v. Carr, 2 Abb. 
Pr. 462. 

78. N.Y.—Schwab v. Cohen, IS N.Y. 

St. 709. ^ 

79. N.Y.—Corning v. Tooker, 6 How. 
Pr. 16. 

23 C.J. P 859 note 8. 
aa N.Y.—Corning v. Tooker, supra. 
81. N.Y.—De Comeau v. People. 30 
N.Y.Super. 498—Coming v. Tooker, 
6 How.Pr. 16. 

88 . N.Y.—Corning v. Tooker, supra. 
88 . Iowa.—McDonnell v. Henderson, 
88 N.W. 512, 74 Iowa 619. 

28 C.J. P 869 note 13. 

86 . Mont.—Brindjonc v. Brlndjonc, 
81 P.2d 725, 96 Mont. 481. 

28 C.J. p 860 note 14. 

85. N.Y.—^Tompkins County Bank v. 

Trapp. 21 How.Pr. 17. 

88 . Or.—State v. Downing, 68 P. 863, 
66 P. 917, 40 Or. 809. 

23 C.J. p 860 note 16. 

87. N.Y.—In re Depue, 77 N.ES. 798, 
185 N.Y. 60, reversing 95 N.Y.S. 
1017, 108 App.Dlv. 58—People v. 


Warner, 3 N.Y.S. 768, 61 Hun 63, 
affirmed 27 N.B. 407, 126 N.Y. 746. 

Prlsoaen 

Under a statute so providing on the 
application of a party to the pro¬ 
ceedings, the court may make an 
order for the purpose of bringing a 
prisoner before the court to testify. 
—Tyson v. Owens, 22 N.Y.S.2d 261, 
174 Misc. 401. 

88. N.Y.—In re Depue, 77 N.E. 798, 
186 N.Y. 60, reversing 95 N.Y.S. 
1017, 108 App.Div. 68. 

23 C.J. p 860 note 18. 

89. N.Y.—In re Depue, supra. 

23 C.J. p 860 note 19. 

90. N.Y.—Heckman v. Bach, 20 Abb. 
N.Cas. 401. 

91. N.Y.—Knowles v. De Dasare, 8 
N.Y.Clv.Proc. 386, 3 How.Pr.,N.S., 
36 . 

28 C.J. p 860 note 21. 

98. N.Y.—Wilson v. Bracken, 136 N. 

Y.S. 436, 160 App.Div. 677. 

23 C.J. p 860 note 22. 

93. N.Y.—Kelty v. Yerby, 31 How. 
Pr. 95. 

94. Cal.—^Liberty Bank v. Superior 
Court of California in and for Los 
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Angeles County, 235 P. 995, 195 
Cal. 766. 

N.Y.—Solomon v. Suffin, 206 N.Y.S. 

214, 209 App.Div. 832. 

Place where debtor can be required 
to attend see 8 374 supra. 

Third party cited to appear in pro¬ 
ceedings is a party and not a witness 
who cannot be compelled to attend 
outside a certain locality.—State v. 
Superior Court for King County, 243 
P. 11, 137 Wash. 652. 

86. N.Y.—People v. Warner, 3 N.Y. 
S. 768. 61 Hun 63. affirmed 27 N.B. 
407, 125 N.Y. 746—Benjamin v. 

Myers, 3 N.Y.St. 284. 

98. N.Y.—People v. Warner, 8 N.Y. 
S. 768, 61 Hun 63, affirmed 27 N.B 
407, 126 N.Y. 746. 

Ooart was without Jurisdietiou to 
issue subpoena after the proceedings 
had lapsed.—^Walmor, Inc., v. Mar¬ 
ket. 268 N.Y.S. 436. 240 App.Div. 1007 
—Nyamco Associates v. King, 266 N. 
Y.S. 29. 147 Misc. 904. 

97. N.Y.—^Wilson v. Bracken, 185 N. 

Y.S. 485, 160 App.Div. 677. 

Contra Westervelt v. Shapiro, 132 N. 
Y.S. 888. 
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poena issued by a person without authority will not 
be vacated after the witness summoned has ap¬ 
peared and submitted to examination.®® If no sub¬ 
poena issues but the witness voluntarily attends, he 
is bound to answer questions the same as if duly 
subpcBnad.®® Service of a subpoena on a person 
who is not a party docs not make him such.l 

§ 377. - Production of Books and Papers 

In supplementary proceedings necessary books and 
papers may be required to be produced by a subpoena 
duces tecum or an order of the referee. 

In supplementary proceedings the power to com¬ 
pel the attendance of parties and a witness includes 
the right to compel the production of necessary 
books and papers by a subpoena duces tecum or an 
order of the referee,® and this is true where the 
debtor is a corporation.® That is, there is power 
to compel a party or a witness to produce books 
and papers and to examine them to refresh his 
memory,^ but in the absence of statute there is no 
power to compel the debtor to produce books and 
papers for inspection or examination by the credi¬ 
tor.® 

It is necessary and sufficient that the subpoena, 
order, or notice, and the service thereof, comply 
with statutory requirements.® The propriety of the 
refusal of a witness to produce papers claimed by 
him to relate to his private affairs is for the court, 
on a submission of the papers.*^ 


§ 378 

§ 378. - Scope and Conduct of Examina¬ 

tion 

a. In general 

b. Collateral matters 

c. Disputed ownership or indebtedness 

d. Property transferred 

a. In Gleneral 

The examination in supplementary proceedings should 
be limited to ascertaining whether there is any property 
of the Judgment debtor which should be applied to the 
payment of the judgment, but subject to this limitation 
great liberality should be allowed in the examination. 

It is impossible to lay down any particular rule 
as to the scope of the examinalioii in supplemen¬ 
tary proceedings further than that the whole ex¬ 
amination must have for its single object to ascer¬ 
tain whether there is any properly of the judg¬ 
ment debtor which should be applied to the payment 
of the judgment,® and the questions propounded 
must have a tendency to elicit information as to, 
or discover property belonging to, the judgment 
debtor and applicable to payment of the judgment.® 

Great liberality should be allowed in the exami- 
nation.i® The extent of the inquiry must be left 
largely to the good sense and discretion of the offi¬ 
cer under whose direction the examination takes 
place.^^ Nevertheless, the judge or referee should 
not act capriciously or in a partisan spirit,^® and a 
general inquiry into the debtor's private affairs is 


98. N.T.—reck v. Austin, 29 N.T.S. 
2d 280. 

99. N.y.—People v. Marston, 18 Abb. 
Pr. 257. 

1. N.Y.—In re Sickle. 6 N.Y.S. 703, 
17 N.Y.CIv.Proc. 138. 

23 C.J. p 860 note 29. 

2. N.Y.—Penderpast v. Dempsey, 10 
N.Y.S. 938, 18 N.Y.Civ.Proc. 198. 

23 C.J. p 860 note 32. 

Power to compel testimony by 
‘‘subpesna ad testifloandnm,** includes 
power to require witness, under proc¬ 
ess to appear and testify, to bring a 
specified document germane to issue. 
—Catty V. Brockelbank, 12 A.2d 128, 
124 N.J.Law 360. 

3. N.Y.—Pendergast v. Dempsey, 10 
N.Y.S. 938, 18 N.Y.Civ.Proc. 198-— 
Holmes v. Stietz, 6 N.Y.Civ.Proc. 
862. 

4. N.Y.—New York City First Nat. 
Bank v. Gow, 124 N.Y.S. 464, 139 
App.Div. 682, modifying 124 N.Y.S. 
766, 67 Misc. 647. 

aven if oral examlaatioa Im re- 
dnired, a motion to quash a subpesna 
duces tecum will be denied, since a 
debtor should not be in a position 
where he might say that his only 
knowledge of certain things is con¬ 
tained In documents which he has not 


brought with him.—^Wayne Title & 
Trust Co. V. Melett, 29 Pa.Dist. & Co. 
117, 38 Lack.Jur. 47. 8 Som.Leg.J. 
364. 

6. N.Y.—Barnes v. Devy, 29 N.Y.S. 

1076, 23 N.Y.Civ.Proc. 253. 

23 C.J. p 860 note 35. 

6. N Y.—Gay nor v. New York Brew¬ 
eries Co.. 138 N.Y.S, 899, 164 App. 
Div. 881. 

23 C.J. p 860 note 36. 

7. N.Y.—Champlin v. Stoddart, 17 N. 
y.Wkly.Dig. 76. 

8 . Ind.—Comstock v, Grindle, 23 N. 
E. 494, 121 Ind. 469. 

23 C.J. p 861 note 50. 

property situated outside state 
may be the subject matter of the ex¬ 
amination. 

Cal.—Watson v. Pryor, 193 P. 797, 
49 Cal-App. 664. 

Fla.—Reese v. Baker, 123 So. 3, 98 
Fla. 62. 

9. Fla.—Reese v. Baker, supra. 

N.y.—W arber v. Rosensteln, 1 N.Y. 

L.Rec. 101. 

23 C.J. p 861 note 61. 

DlsoloBure of luveutioa before pat¬ 
ent obtained 

The right of an inventor, before 
he has disclosed his secret by apply- 
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ing for patent is not "property’* and 
therefore ho may not be compelled 
to disclose the nature of his Inven¬ 
tion.—Rosenthal v. Goldstein, 183 N. 
Y.S. 582, 112 Miso. 606. 

Questions relating to recorded 
mortgage are within scope of inquiry. 
—Wilkinson v, Harberson, La.App.. 
145 So. 28. 

Questions beyond scope of inquiry 

Judgment debtor, whose stock Judg¬ 
ment creditor held as security, could 
not be questioned as to who owned 
controlling interest in corporation 
and value of stock.—Thompson v. 
Commonwealth, 159 S.E. 98, 156 Va. 
1032. 

10. N.Y.—In re Lindenwald Bottling 
Corporation, 23 N.Y.S.2d 768. 

23 C.J. p 861 note 56. 

Technical objeotions will not be 
permitted to defeat the purpose of 
the proceeding.—Noyes v. Jesson, 6 
Alaska 237. 

11. Wis.—Heilbronner v. Levy, 26 N. 
W. 113, 64 Wis. 636. 

23 C.J. p 861 note 54. 

18. N.Y.—People v. Leipzig, 62 How. 
Pr. 410. 

Wis.—Heilbronner v. Levy, 26 N.W. 
113, 64 Wis. 636. 
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not permissible, in the absence of reasonable or 
well-founded belief of fraudulent transfer, see § 
378 d infra, or concealment of property.^* While 
it has been held that questions relating to property 
acquired since the institution of the proceedings 
should not be propounded,it has also been held 
that the examination may include an investigation 
of financial transactions by the judgment debtor 
after the examination has begun.^s The judgment 
debtor when called as a witness should be examined 
the same as any other witness.^® 

A second examination by the same creditor should 
ordinarily be limited to the time since the former 
examination was had,l^ but it cannot be so limited 
where the order for examination is general and the 
former proceedings have been abandoned by con- 
sent.i* 

Cross-examination, The debtor may be cross-ex¬ 
amined in his own behalf,and the creditor may 
cross-examine and contradict him.20 The debtor 
may cross-examine other witnesses.2l 

b. Collateral Matters 

On an examination in supplementary proceedings col¬ 
lateral matters, such as the merits of the original ac¬ 
tion and the validity of the Judgment or execution, can¬ 
not be considered. 


On an examination in supplementary proceedings, 
the merits of the original action cannot be consid¬ 
ered,22 nor can the validity of the judgment28 or 
execution,24 or, as appears supra, § 361, the truth 
of the return of the sheriff thereto, be called in 
question. Neither can the validity of the debtor’s 
discharge as an insolvent be tried or determined in 
these proceedings.25 The sufficiency of the service 
of the order for examination cannot be tried be¬ 
fore the referee conducting the examination.26 

An examination into the affairs of others than 
the judgment debtor should not be allowed merely 
on the hope that something may be brought out to 
enable the creditor to show a connection of the 
judgment debtor therewith or his interest in the 
subject matter of the particular questions.27 

c. Disputed Ownership or Indebtedness 

In the absence of a statute otherwise providing or of 
consent by the parties Interested, ordinarily the court or 
referee is without jurisdiction In supplementary proceed¬ 
ings to determine the existence of an Indebtedness to the 
Judgment debtor which Is denied, or the title to property 
to which a substantial claim is made by third persons. 

In the absence of a statute otherwise providing,28 
or of consent by the parties interested,28 in supple¬ 
mentary proceedings the court or referee is without 


13. F1a.<—Reese v. Baker, 123 So. 
3, 98 Fla. 62. 

14. N.T.—Gregory v. Valentine, 4 
Edw. 282. 

15. Alaska.—Noyes v. Jesson, 6 
Alaska 237. 

16. Belutor wUl not lie allowed to 
make evidenoe for himself by stat¬ 
ing matter not called for by the ques¬ 
tion, but he cannot be expected on 
all occasions to give a categorical 
answer to a question skillfully put 
on a knowledge of facts, and possibly 
with a view to Involve him m difficul¬ 
ties.—Leroy v. Halsey, 8 N.Y.Super. 
689. Code Rep.,N.S., 276, 11 N.Y.Leg. 
Obs. 262. 

17. N.Y.—Davidson v. Sokiran, 280 
N.Y.S. 117, 166 Misc. 229. 

23 C.J. p 861 note 63. 

18. N.Y.—Carter v. Clarke. 30 N.Y. 
Super. 490. 

19. N.Y.—Leroy v. Halsey. 8 N.Y. 

Super. 689, Code Rep.,N.S., 276, 11 
N.T.Leg.Obs. 262—Sandford v. 

Carr, 2 Abb.Pr. 462. 

Sa N.C.—Coates v. Wilkes, 92 N.C. 
876. 

81. N.J.—Seyfert v. Edison, 1 A. 

602, 47 N.J.Law 428. 

88 . N.Y.—O'Neil v. Martin. 1 E.D. 
Smith 404. 

28 C.J. p 862 note 68. 

88 . N.Y.—^Felnberg v. Kutcosky. 182 
N.Y.S. 9, 147 APP.D1V. 893. 

28 C.J. p 862 note 68. 


[84. N.T.—Greenllch v. Rose, 2 N.Y. 
City Ct. 174. 

85. N.Y.—Coursen v. Dearborn, 30 N. 
Y.Super. 143. 

86. N.Y.—^Wilcox v. Harris, 69 How. 
Pr. 262. 

27. Ind.—Comstock v. Giindle, 23 N. 

E. 494, 121 Ind. 459. 

88. Fla.—State ex rel. Phoenix Tax 
Title Corporation v. Viney, 163 So. 
67, 120 Fla. 667—Ryan's Furniture 
Exchange v. McNair, 162 So. 483, 
120 Fla. 109. 

Wash.—Pappas v. Taylor. 244 P. 390, 
138 Wash. 22. 

Duty to afford hearing to adverse 
claimants see supra 9 368. 

Property which may be reached see 
supra fi 349. 

Juxlsdiotloa of aoBjrssldent 
Court had no Jurisdiction to pro¬ 
ceed against property adversely 
! claimed by nonresident unless some 
form of service on nonresident was 
authorized by statute, even though 
proceeding was regarded as one in 
rem and that property was within 
power or control of the court; and 
court did not obtain Jurisdiction by 
service of a show cause order on 
nonresident.—^Davls v. Woollen, 71 P. 
2d 172, 191 Wash. 879. 

Order to adverse okUmaat to show 
eanse eoastraed 

Order requiring third parties claim¬ 
ing adversely to pay Judgment or 
show cause why they should not 
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pay presented prima facie findings 
which such third parties are re¬ 
quired to answer, and on which 
issues may be made up for Jury trial, 
if Jury be demanded by either party, 
or upon which in default of Issues 
made by pleadings default Judgment 
might be entered and execution is¬ 
sued.—State ex rel. Phoenix Tax Ti¬ 
tle Corporation v. Viney, 163 So. 67, 
120 Fla. 657. 

Possession of debtor or adverse 
olaimsAt 

Whether possession of the prop¬ 
erty in dispute is in the debtor or the 
adverse claimant does not affect the 
Jurisdictional requirements relative 
to the parties.—unkin v. Anderson, 
Wash., 120 P.2d 648. 

CKatnte held Inapplicable 

Wash.—Junkin v. Anderson, supra. 

89. N.Y.—Gomprecht v. Scott. 67 N. 

Y.S. 799, 27 Misc. 192, affirming 56 

N.Y.S. 239. 

28 C.J. p 862 note 79. 

Pallnre to objeot 

Where at hearing before referee, 
third party raised objections on the 
merits but no objection was made to 
power of referee to try the Issues, 
the parties conferred Jurisdiction on 
trial court to determine disputed 
questions of fact as to existenoe of 
alleged indebtedness.—Powley v* Dor- 
land Bldg. Co., 24 N.E.2d 109. 281 
N.T. 428. reversing 9 NY.S.2d 860. 
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jurisdiction to determine the existence of an in¬ 
debtedness to the judgment debtor which is de¬ 
nied,*® or the title to property to which a substan¬ 
tial claim )s made by third persons.*^ However, 
this rule must be confined to third persons not par¬ 
ties to the original action, and against whom a trial 
of ownership in the summary proceeding would be 
without due process.** In some jurisdictions, al¬ 
though the matter cannot be determined in the sup¬ 
plementary proceedings, the creditor may neverthe¬ 
less fully examine a third person as to property 
claimed by the latter to be his own or as to an in¬ 
debtedness which is disputed,** but this rule is not 
universally adhered to.*^ 

Jurisdiction to order payment of a debt or deliv¬ 
ery of propei'ty in dispute is considered infra § 
383. 

d. Property Transferred 

In supplementary proceedings inquiries relating to 
the bona Tides of an assignment or transfer of property 
by the debtor may be made. 

In supplementary proceedings inquiries may be 
made as to the circumstances attending an assign¬ 


ment or transfer of property by the debtor, for the 
purpose of ascertaining the bona fides of the trans- 
action.35 If the debtor is examined before return 
of the execution on the ground that he has proper¬ 
ty which he unjustly refuses to apply to the judg¬ 
ment, it is proper to inquire as to what has become 
of the proceeds of property disposed of by him.*® 
However, a general inquiry into the debtor's pri¬ 
vate affairs is not permissible, where a reasonable 
basis for an inquiry to discover a fraudulent trans¬ 
fer of property is not shown.*'^ A third person who 
is a witness may be asked concerning transactions 
of another with the judgment debtor to determine 
whether the former was merely a dummy to hold ti¬ 
tle for the judgment debtor.** 

Assignment for benefit of creditors. Where it 
appears that the judgment debtor has made an as¬ 
signment for the benefit of creditors, the examina¬ 
tion is not necessarily limited to property acquired 
since the assignment, and it is error so to limit it.*® 
The assignor may be asked whether in making the 
assignment he had any intent to defraud his credi¬ 
tors.^® It seems, however, that on the examina¬ 
tion of an assignee for the benefit of creditors the 


256 App.Div. 934, motion denied 21 N. 
E.2d 696. 280 N.Y. 810. 

Objection held not waivod 
Cal.—Takahashi v. Kunishima, 93 P. 
2d 645, 34 Cal.App.2d 367. 

aOii Minn.—Freeman v. Larson, 272 
N.W. 155, 199 Minn. 446. 

Mont.—Johnson v. Lundeen, 200 P. 
451, 61 Mont. 145. 

N.T.—Powley v. Dorland Bldg. Co., 24 
N.E.2d 109, 281 N.Y. 423, revers¬ 
ing 9 N.y.S.2d 860, 266 App.Div. 
934, motion denied 21 N.E.2d 696, 
280 N.Y. 810. 

Ohio.—Simmons Real Estate Co. v. 
Hiestenberg, 200 N.E. 139, 51 Ohio 
App. 176. 

23 C.J. p 862 note 78. 

Oonlal mado in bad faith may be 
disregarded.—Parker v. Page, 38 Cal. 
522. 

31. Cal.—Blake v. Blake. 260 P. 937, 
86 Cal.App. 377. 

Colo.—Walker v. Staley, 1 P.2d 924, 
89 Colo. 292. 

Mont.—Missoula Trust & Savings 
Bank v. Northwestern Abstract & 
Title Ins. Co., 203 P. 854. 61 Mont. 
370—Johnson v. Lundeen, 200 P. 
451, 61 Mont. 145. 

N.Y.—'Liberty Storage & Warehouse 
Co. v. Van Wyck, 11 N.Y.S.2d 92, 
256 App.Div. 641—Vaccari v. Mai- 
son Paris. 23 N.Y.8.2d 486, 175 
Misc. 325. 

Ohio.—Simmons Real Estate Co. v. 
Riestenberg, 200 N.E. 139, 51 Ohio 
Appk 176. 


Wash.—Anderson v. Soderberg, 223 
P. 1044, 128 Wash. 582. 

Wis—Nick V. Holtz, 297 N.W. 387, 
237 Wis. 407—Paradise v. Giannini, 
247 NW. 472, 473, 211 Wis. 42, cit¬ 
ing Cozpiu Juris. 

23 C.J. p 862 note 77. 

Enjoining disposition of property in 
dispute see supra 9 370. 

Court has no Jnrisdiotlon esoept to 
impound property adversely claimed 
and authorize actions to adjudicate 
rights therein.—Miller v. Gregory, 
256 P. 431, 82 Cal.App. 634. 

Bight to money 

A substantial controversy as to the 
debtor’s right to the possession of 
certain moneys as against the claim 
of a third person cannot be adjudi¬ 
cated. 

N.Y.—Orloff V. Pester, 257 N.Y.S. Ill, 
143 Misc. 685. 

Wash.—Bounds v. Galbraith, 206 P. 
357, 119 Wash. 696. 

38. Wash.—Smith v. Weed, 184 P. 

1070, 76 Wash. 452. 

23 C.J. P 862 note 80. 

33. N.Y.—New York City First Nat. 
Bank v. Gow, 124 N.Y.S. 454, 139 
App.Div. 582, modifying 124 N.Y.S. 
765, 67 Misc. 547. 

23 C.J. P 862 note 81. 

84. Vevllled answer denying the pos¬ 
session belonging to the Judgment 
debtor or any fraudulent conveyance 
precludes further examination of the 
third party.—Lewis v. Chamberlain, 
41 P. 413, 108 Cal. 626. 

83. N.Y.—Matter of Sickle, 6 N.Y.S. 
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703, 62 Hun 627, 17 N.Y.Clv.Proc. 
138. 

23 C.J. p 862 notes 83, 84. 

Jurisdiction to determine disputed 
title see supra 9 378 c. 

Burden of proof 

Under a statute providing that 
where it appears that defendant in 
execution, within year prior to is¬ 
suance of execution, had title to or 
paid purchase price of personalty to 
which his wife, relative, or person on 
confidential terms with defendant 
claimed title, the burden of proof 
shall be on such defendant to show 
that such 9l*ansfer or gift from him 
was not made for the purpose of de¬ 
laying, hindering and defrauding 
creditors, burden of proof devolves 
on claimant to establish right superi¬ 
or to that of defendant in execution 
as to such property.—State ex rel. 
Phoenix Tax Title Corporation v. Vln- 
ey, 163 So. 57. 120 Fla. 657. 

36. Ind.—Comstock v. Grindle, 23 N. 
E. 494, 121 Ind. 469—McCray v. 
Whitney. 104 N.E. 979, 56 lnd.App. 
94. 

37. Fla.—Reese v. Baker, 123 So. 3. 
98 Fla. 52. 

Minn.—Bradley v. Burk, 84 N.W. 123, 
81 Minn. 368. 

38. N.Y.—People v. Han bury, 147 N. 
Y.S. 851, 162 App.Div. 337. 

39. N.Y.—Schneider v. Altman. 8 N. 
Y.Clv.Proc. 242, 16 Abb.N.Cas. 312. 

23 C.J. p 863 note 88. 

40. N.Y.—Seymour v. Wilson, 16 
How.Pr. 356. 



§ 379 


EXECUTIONS 


83 C.J.S. 


proceedixififs can be had only in aid of the assign¬ 
ment, and not in hostility thereto and pending 
an action to set aside an assignment,^ ^ or where a 
creditor has proved his claim against a general as¬ 
signee of the debtor,^^ the examination will be lim¬ 
ited to after-acquired property. 

§ 379. —— Privilege of Party or Witness 

A party or witness In supplementary proceedings will 
be accorded the privileges recognized by law, such as a 
witness* privilege against self Incrimination. 

A witness in supplementary proceedings will be 
accorded only the privileges recognized by law.^^ 
In the absence of a statute otherwise providing, the 
debtor or an ordinary witness is privileged not to 
answer a question which will incriminate or tend 
to incriminate him.^5 Where by statute it is pro¬ 
vided that the debtor or a witness shall not he ex¬ 
cused from answering on the ground that his an¬ 
swer will tend to convict him of the commission of 
a fraud or to prove his participation in the disposi¬ 
tion of property applicable to the judgment, the 
witness cannot refuse to answer questions having 
such a tendency, on the ground of privilege.^® 
However, it is also provided by statute in some 
states that his answer cannot be used as evidence 
against him in any criminal prosecution or proceed¬ 
ing,^'^ although it may be used in a civil proceed¬ 
ing.^® Under a statute so providing a witness will 
not be excused from answering proper questions on 


the ground that he claims the property which is 
sought to be reached.*® 

In any event, a witness is entitled to refuse to 
answer questions considered by him to be improper 
until directed so to do by the person before whom 
the examination is had.®® 

§ 380. — Form, Correction, and Disposi* 
tion of Testimony; Filing 

The evidence or depositions of witnesses taken at the 
examination In supplementary proceedings should be re¬ 
duced to writing, and If correct should ordinarily be sub¬ 
scribed by the witness examined, and filed with the 
proper officer. 

The evidence or depositions of witnesses taken at 
the examination in supplementary proceedings 
should be reduced to writing,®^ and if correct 
should be subscribed by the witness examined.®^ 
Corrections or explanations of the testimony should 
be permitted to be made by the party examined,®® 
and it is not necessary that a witness should sign 
the deposition made by him when the effect will be 
to subject him to a new legal liability.®* The va¬ 
lidity of an order for the payment of money or de¬ 
livery of property subsequently made is not affected 
by a failure of a party or witness to sign his depo¬ 
sition.®® 

Filing, The depositions or testimony as reduced 
to writing should be filed with the proper officer.®® 


41. N-Y.—Matter of Sickle, 5 N.Y.S. 
703, B2 Hun 627, 17 N.Y.Clv.Proc. 
138. 

42. N.Y.—Schloss v. Wallach, 38 
Hun 638, 16 Abb.N.Cae. 319—Bason 
V. Goldsmith, 1 N.Y.Clty Ct. 462. 

43. N.Y.—Wilson v. Da«rgett, 9 N.Y. 
Civ.Proc. 408. 

44. Broker is not entitled to refuse 
to disclose accounts on g^round that 
accounts were confidential.—Capital 
Co. V. Pox, C.C.A.N.Y., 85 F.2d 97, 
106 A.L..R. 376. affirmlngf, D.C., 15 
F.Supp. 677. 

Trust oompony which is alleged to 
have possession of property of the 
Juderment debtor is not Justified in 
refusing to answer because of a stat¬ 
ute requiring trust companies to keep 
inviolate all communications concern¬ 
ing private trusts.—Title Ins. & 
Trust Co. V. Superior Court in and 
for lios Angeles County, 176 P. 678, 
179 Cal. 853. 

4ft. Colo.—Sweeney v. Cregan, 299 P. 

1068, 89 Colo. 94. 

Pstsrmlnatton, by court 
It is the province of the court to 
determine whether an answer will 
have a tendency to incriminate the 
witness.—Forbes v. Willard, 64 Barb., 
N.Y., 620, 87 How.Pr. 198. 


Statute providing for examination 
of debtor does not contravene right 
of a defendant not to be compelled 
to testify against himself.—Leshefka 
v. Homa, 10 Pa.Dist. & Co. 156, 23 
Sch.L..R. 175. 

46. N.Y.—Forbes v. Willard, 64 
Barb. 620, 37 How.Pr. 193. 

23 C.J. p 863 note 94. 

47- N.Y.—Forbes v. Willard, supra. 
23 C.J. p 863 note 95. 

Statements used in contempt proceed¬ 
ings 

Statements of a witness may be 
used against him in contempt pro¬ 
ceedings, since such proceedings do 
not Involve the question of fraud 
within the meaning of a statute pro¬ 
viding that no person examined on 
oath shall be excused from answering 
any question on the ground that his 
examination will tend to convict him 
of a fraud, but that his answer shall 
not be used as evidence against him 
on a prosecution for such fraud.— 
Park v. Johnson, 68 N.W. 286, 86 
Iowa 475. 

46. N.Y.—Wright v. Nostrand, 94 N. 

Y. 31. reversing 47 N.Y.Super. 441. 
28 C.J. p 868 note 96. 

49. N.Y.-New York City First Nat. 
Bank v. Gtow. 124 N.Y.S. 464. 189 
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App.PIv. 682, modifying 124 N.T. 
S. 755, 67 Miac. ,547—Sandford v. 
Carr, 2 Abb.l'r. 462. 

50. N.Y.—Price v. Creme de Mohr 
Co., 137 N.Y.S. 732, 78 Misc. 42. 

61. N.C.—Coates v. Wilkes. 92 N.C. 
376. 

Proof may be made by affidavit 

N.Y.—Tyson v. Owens. 22 N.Y.S.2d 
261, 174 Misc. 401. 

62. N.J.—Hershenstein v. Hahn. .71 
A. 105, 77 N.J.Law 39. 

N.Y.—Sherwood v. Dolen, 14 Hun 191. 

63. N.Y.—Sherwood v. Dolen, supra. 
23 C.J. p 863 note 6. 

54. N.Y.—Marx v. Spaulding, 6 N.Y. 
St. 530, 43 Hun 365. 

65. N.J.—^Hershenstein v. Hahn, 71 
A. 105, 77 N.J.Law 39. 

Order for payment of money or de¬ 
livery of property generally see 
infra fi 383. 

56- N.Y. — Axinn & Sons Lifmber Co. 
V. Oslnskl, 276 N.Y.S. 246, 243 App. 
Dlv. 669. 

28 C.J. p 868 note 10. 

Prooeedlags Instituted by subpcnui 
Examination must be filed notwith¬ 
standing proceedings are instituted 
by additional or alternative remedy 
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Filing may be compelled.^? Refusal to file is not 
justified by objections which have been waived.®® 
A failure to file before the making of an order for 
the payment of money or delivery of property does 
not affect the validity of the order.®® 

§ 381. - Reopening 

After the conclusion of the debtor’s examination 
In supplementary proceedings a further examination 
should not be permitted unless special circumstances are 
shown. 

After the conclusion of the debtor’s examination 
in supplementary proceedings a further examination 
should not be permitted unless special circumstances 
are shown,®® and then only by an order procured 
for that purpose.®^ 

§ 382. - Report and Pees of Referees 

On the conclusion of the examination In supple¬ 
mentary proceedings the referee should return to the 
Judge the oath administered to him as to the faithful dis¬ 
charge of his duties, with his report and the testimony, 
and an application must be made to determine the 
referee’s fees. 

On the conclusion of the examination in supple¬ 
mentary proceedings, it is the duly of the referee 
to return to the judge the oath administered to him 
as to the faithful discharge of his duties, with his 
report and the testimony.®® Statutes requiring find¬ 
ings in civil actions do not apply to an examination 
in supplementary proceedings.®® The findings of 
the referee are not binding on persons not parties 
to the proceedings.®® Whether the referee’s report 


transcends the scope of the reference can be re¬ 
viewed only on appeal.®® 

Fees. An application must be made to determine 
the amount of the referee’s fees.®® 

§ 383. Order for Payment or Delivery of 

Property 

a. In general 

b. Money to become due or future in- 
'' come 

c. Debt or property in dispute 

d. Application and hearing 

e. Form and contents of order 

f. Service and obedience to order 

g. Objections, modification, and setting 

aside 

a. Ill Oeneoral 

In cupplementary proceedings If money or property 
applicable to the Judgment Is discovered In the posses¬ 
sion or under the control of the debtor or any other 
person. Its application to the satisfaction of the Judgment 
ordinarily may be directed, and under a statute so pro¬ 
viding the court may. In a proper case, make an order 
permitting, or requiring, a person Indebted to the Judg¬ 
ment debtor to pay his debt to a designated person. 

In supplementary proceedings if money or prop¬ 
erty applicable to the judgment is discovered in the 
possession or under the control of the debtor or any 
other person, its application to the satisfaction of 
the judgment ordinarily may be directed by payment 
or transfer to the sheriff holding the execution, or 
to a receiver appointed in the proceedings, or in 
some jurisdictions direct to the creditor,®*^ and un- 


by subpoena.—^Axlnn & Sons Lumber 
Co. V. Osinski. supra. 

57. N.Y.—Renner v. Meyer, 6 N.Y. 
S. 525. 22 Abb.N.Cas. 438—People 
V. McGoldrlck, 24 N.Y.Clv.Proc. 292. 

23 C.J. P 863 note 11. 

58. N.Y.—Cowen v. Bernard, 141 N. 
Y.S. 252. 80 Misc. 394. 

59. N.J.—Hershenstein v. Hahn, 71 
A. 105, 77 N.J.Law 39. 

80. Cal.—People ex rel. Dorris v. Mc- 
Kamy. 161 P. 743, 28 Cal.App. 196. 
23 C.J. p 863 note 2. 

61. N.Y.—Orr’s Case, 2 Abb.Pr. 467. 

68 . N.Y.—Jones v. Lawlin, 8 N.Y. 

Super. 722. 

23 C.J. P 864 note 15. 

63. Cal.—Lyons v. Marcher, 61 P. 
669, 119 Cal. 382. 

Ind.—Beckman Supply Co. v. Newell, 
118 N.E. 962, 68 Ind.App. 679. 

64. ChundahM* ara aot bonad 
Ohio.—Graver v. Guardian Trust Co., 

163 N.B. 602, 29 Ohio App. 233. 

65. N.Y.—Gotham Hotel Supply Co. 
V. Casa Cubana, 22 N.Y.S.2d 612. 


66 . N.Y.—Brush v. Kelsey, 62 N.Y. 
S. 214, 47 App.Dlv. 270. 

67. U.S.—Fox V. Capital Co., N.Y., 
67 S.Ct. 67, 299 U.S. 105, 81 L. 
Ed. 67. 

Cal.—Booge v. First Trust & Savings 
Bank of Pasadena, Super., 116 P. 
2d 503—Medical Finance Ass’n v. 
Karnes. 84 P.2d 1076, 32 Cal.App.2d 
Supp. 767. 

Mont.—Brlndjonc v. Brlndjonc, 31 P. 

2d 726. 96 Mont. 481. 

N.Y.—Bender v. Kolber, 20 N.Y.S.2d 
693, 269 App.Div. 1023—^Bartley v. 
Bartley. 8 N.Y.S.2d 327, 255 App. 
DIv. 992—Meth v. Greenspan, 7 N. 
Y.S.2d 273, 169 Misc. 378—Liberty 
Storage & Warehouse Co. v. Van 
Wyck, 1 N.Y.S.2d 149, 165 Misc. 
890—Brown v. Guerin, 800 N.Y.S. 
209, 164 Misc. 662—^Abraham v. 
Abraham. 278 N.Y.S. 863, 166 Misc. 
674—In re Linden wald Bottling 
^Corporation, 23 N.Y.S.2d 768—Capi- 
*tol Distributors Corporation v. 
Kent's Restaurant, 20 N.Y.S.2d 436. 
\C .—Boseman v. McGill, 114 S.E. 
10, 184 N.C. 216. 
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Ohio.—^Wilson v. Columbia Casualty 
Co., 160 N.E. 906, 118 Ohio St. 319 
—Simmons Real Estate Co. v. Rie- 
stenberg, 200 N.E. 139, 51 Ohio 
App. 176. 

Wash.—Bounds v. Galbraith, 206 P. 

357, 119 Wash. 596. 

23 C.J. p 864 note 20. 

road la possession of third parties 

An order may be made directing 
third parties to pay a fund in their 
hands where title to the fund re¬ 
mains in the Judgment debtor.—Mill¬ 
er V. Clayton Coffee Pot, 264 N.Y.S. 
430, 238 App.Div. 121. 

9tmj of enforoemsat of order 

Where question whether creditor 
was authorized to institute supple¬ 
mentary proceedings on a judgment 
not signed or Indexed by clerk had 
not been squarely passed on by any 
appellate court, order directing pay¬ 
ment of fund to judgment creditor 
would be stayed until determination 
was had at appellate term, provided 
other claimants took necessary steps 
to perfect appeal.—^Bdelstein v. Ox- 
man, 18 N.Y.S.2d 95, 171 Misc. 662. 
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der a statute so providing the court may in a prop¬ 
er case make an order permitting,*® or requiring,*® 
a person indebted to the judgment debtor to pay his 
debt to a person designated by the statute. How¬ 
ever, an indebtedness cannot be ordered paid under 
a statute authorizing an order requiring the deliv¬ 
ery of “money” or “property” belonging to, or un¬ 
der the control of, the debtor.^* As against a 
debtor of the judgment debtor, the judgment cred¬ 
itor stands in the shoes of the judgment debtorj^ 
and the court will be alert to make no order which 
might result in a third party having to pay his debt 
twice.72 In the absence of statute, the order can¬ 
not be directed to a person or corporation not a 
party to the proceeding or the action on which it 
was based,or to a person or corporation which 
has not been ordered to, and has not, appeared for 
examination and in jurisdictions where the stat¬ 


utes do not contemplate the examination of a third 
person, the order cannot be directed against a third 
person, even though he has been examined.^* 

The right to make the order will not be lost by 
the failure of the debtor to appear for examina¬ 
tion,7* by the fact that the debtor was arrested for 
evading an examination by leaving the jurisdic- 
tion,^'^ or by the institution of an action by the re¬ 
ceiver to recover other property;*^* but it may be 
lost by laches.'^® The order cannot require the exe¬ 
cution debtor to pay the debt on receipt of money 
alleged to be due on an order, but in such a case 
the proper order is to appoint a receiver to collect 
the claim of the debtor.®* 

Any indebtedness, money, or property within the 
purview of the statute authorizing orders of this 
character may be ordered paid or delivered.®^ A 


6a N.Y.—In re Delaney. 176 N.E. 
407, 256 N.T. 316, reversing 244 N. 
T.S. 883, 230 App.Dlv. 821—Bender 
V. Kolber. 20 N.Y.S.2d 693. 269 App. 
Plv. 1023—^Bartley v. Bartley. 8 N. 
Y.S.2d 327, 266 App.Dlv. 992—Capi¬ 
tal City Surety Co. v. De Luxe 
Sightseeing Co.. 233 N.Y.S. 126. 133 
Misc. 760—Grand Lodge K. P. v. 
Manhattan Sav. Inst., 34 N.Y.S. 263. 
12 Misc. 326. 

23 C.J. p 864 note 30. 

66 . N.Y.—Powley v. Dorland BMa 
Co., 24 N.B.2d 109, 281 N.Y. 423, 
reversing 9 N.Y.S.2d 860, 256 App. 
Dtv. 934. motion denied 21 N.E.2d 
696, 280 N.Y. 810—Goldmer v. Plan- 
sky, 23 N.Y.S.2d 232, 260 App.Dlv. 
976—Bartley v. Bartley. 8 N.Y.S.Sd 
327. 265 App-Dlv. 992—D. L. & W. 
Coal Co. v. Kenlon, 297 N.Y.S. 126, 
164 Misc. 32—1. & I. Holding Cor¬ 
poration V. Brlckcn, 28 N.Y.S. 2d 
603. 

Ohio.—Simmons Real Estate Co. v. 
Rlestenberg, 200 N.E. 139, 51 Ohio 
App. 176. 

Order directing payment granted 

N.Y.—Burnett v. Riker, 13 N.Y.Clv. 
Proc. 338. 

Apportionniient of payment 

In the absence of statute, the court 
cannot on the basis of the needs of 
the judgment debtor apportion the 
amount ordered to be paid by a debt¬ 
or of the Judgment debtor between 
the Judgment creditor and the Judg¬ 
ment debtor,—Conlew. Inc., v. Thomp¬ 
son, 289 N.Y.S. 862, 160 Misc. 651. 
m N.Y.—Capital City Surety Co. v. 
De Luxe Sightseeing Co.. 233 N.Y. 
& 126, 138 Misc. 760. 

Bank dapoait will not be ordered 
paid under such statute.—In re De¬ 
laney, 176 N.E. 407, 266 N.Y. 316, re¬ 
versing 244 N.Y.S. 888, 230 App.Dlv. 
821—In re Equitable Casualty A 
Surety Go., 266 N.Y.S. 661, 285 App. 
Dlv. 250—Ohanln Realty Corporation 


V. U. S. Bond & Mortgage Corpo¬ 
ration, 262 N.Y.S. 600, 146 Misc. 668 
—Rosenberg v. Gamma Chapter, Pi 
Lambda Phi Fraternity, 283 N.Y.S. 
128, 133 Misc. 624—Capital City Sure¬ 
ty Co. V. De Luxe Sightseeing Co., 
233 N.Y.S. 126, 133 Misc. 760. 

7X. N.Y.—D. & W. Coal Co. v. 

Kenlon, 297 N.Y.S. 126, 164 Misc. 
32. 

72. N.Y.—D. L. & W. Coal Co. v. 
Kenlon, supra. 

73. Mont.—Brindjonc v. Brlndjonc, 
31 P.2d 726, 96 Mont. 481. 

Service of subpoena on employes 

of a corporation who was not an of¬ 
ficial thereof did not make the cor¬ 
poration a party to proceeding.—^Plnn 
V. Butler, 235 P. 992, 195 Cal. 769. 

74. N.Y.—Cooman v. Board of Ed¬ 
ucation, 37 Hun 96. 

76. Iowa.—Osborne v. Reardon, 44 
N.W. 346, 79 Iowa 175. 

76. Kan.—Honce v. Schram, 85 P. 
'635, 73 Kan. 368. 

Or.—State v. Downing, 68 P. 863, 66 
P. 917, 40 Or. 309. 

77. Kan.—Teats v. Herlngton Bank, 
'51 P. 219, 68 Kan. 721. 

7& N.Y.—Matter of Crane, 30 N.Y. 
S. 616, 81 Hun 96, 1 N.Y.Ann.Cas. 
148. 

72. N.Y.—Hcatherington v. Martens. 
26 N.Y.S. 116, 73 Hun 611. 

80. Mont.—In re Downey, 78 P. 772, 
31 Mont. 441. 

81. Cal.—Medical Finance Ass’n v. 
Karnes, 84 P.2d 10*76, 82 Ca1.App.2d 
Supp. 767. 

N.Y.—D. L. & W. Coal Co. v. Ken¬ 
lon, 297 N.Y.S. 126, 164 Misc. 32— 
Ecker v. Myer. 194 N.Y.S. 268, 119 
Misc. 376, reversing 194 N.Y.S. 654, 
118 Misc. 448. 

23 C.J. p 864 note 34. 

Property or rights which may be 
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reached in supplementary proceed¬ 
ings see supra S8 349-353. 

After-acqulxed property cannot be 
reached by the order.—New York 
Plumbers’ Specialties Co. v. Stein, 
250 N.Y.S. 220, 140 MUc. 161, re¬ 
versing 240 N.Y.S. 834. 136 Misc. 
703—23 C.J. p 866 note 73. 

Cash snrreiLder value of iasaraaoe 

(1) A statute authorizing an order 
directing delivery of money or prop¬ 
erty does not Justify an order di¬ 
recting the debtor to execute a re¬ 
quest for the payment of the cash 
surrender value of an insurance pol¬ 
icy.—Bender v. Kolber, 20 N.Y.S.2d 
693, 259 App.Dlv. 1023—Ecker v. My¬ 
er, 196 N.Y.S. 268, 119 Misc. 376, re¬ 
versing 194 N.Y.S. 654, 118 Misc. 
443. 

Contra Rockwood & Co. v. Trop, 207 

N.Y.S. 507, 211 App.Dlv. 421, re¬ 
versed on 'other grounds 208 N.Y. 

S. 459, 212 App.Dlv. 8-83. 

(3) Nor does such statute Justify 
an order directing insurer to pay 
over the cash surrender value of a 
policy.—Bartley v. Bartley, 8 N.Y. 
S.2d 327, 2'55 App.Dlv. 992. 

Exempt property cannot be ordered 
turned over.—Remlck v. Bradley, 78 
N.W. 326, 119 Mjch. 899—23 C.J. p 
866 note 65. 

Mortgaged property 

(1) The debtor cannot be required 
to deliver mortgaged property.— 
Griswold V. Tompkins, 7 Daly 214— 
Mayer Brewing Co. v. Rizzo, 34 N. 
Y.S. 457, 13 Misc. 336. 

(2) This rule applies although the 
mortgage is past due.—Tinkey v. 
Langdon, 13 N.Y.Wkly.Dig. 384. 

(3) Nor is the creditor entitled to 
have property of debtor encumbered 
by mortgage sold and the surplus 
applied to the Judgment after pay¬ 
ment of the encumbranceg. 
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person cannot properly be ordered to pay over a 
sum of money or deliver property not shown to be 
in his possession or control,or not shown to exist 
or to belong to the judgment debtor.*® Where the 
debtor disclaims any interest in the property in 
question,*^ or it is of such a character that actual 
delivery cannot be made,*® or is without the state 


or beyond the jurisdiction of the court,** an assign¬ 
ment or conveyance by the judgment u<^btor of all 
his rights, title, and interest therein may be direct¬ 
ed. 

Property previously transferred. In the absence 
of a statute otherwise providing, the court has no 
authority to direct application of property previ- 


N.C.—McKelthan v. Walker, eS N.C. 
95. 

Or.—Knowles v. Herbert, 4 P. 126, 
11 Or. 54, 240. 

23 O.J. p 867 note 89, 

Beal property 

(1) In some Jurisdictions the Judge 
is authorized to order the delivery 
or transfer of only personal prop¬ 
erty, and has no Jurisdiction to com¬ 
pel the conveyance of the Judgment 
debtor's real property.—Ely v. Do- 
len, 219 N.Y.S. 805, 218 App.Div. 854 
—23 C.J. p >866 notes 66, 67. 

(2) This rule applies especially 
where it has been sold on execution. 
—Canandaigua First Nat. Bank v. 
Martin. 2 N.Y.S. 315, 49 Hun 571, 15 
N.Y.Clv.Proc. 324—Albany City Nat. 
Bank v. Gaynor, 67 How.Pr., N.Y., 
421. 

(3) In other Jurisdictions, how¬ 
ever, it has been held that the power 
of the court in supplementary pro¬ 
ceedings is the same as that of a 
court of chancery on a creditors' 
bill, and that the Judgment debtor's 
property may be applied in the same 
manner.—Tomlinson & Webster Mfg. 
Co. v. Shatto, C.r.Minn., 34 F. 380— 
23 C.J. p 806 note 69. 

Personal property or rights held snh- 
Jeot to order 

(1) Alimony awarded after the 
contracting of the debt which forms 
the basis of the Judgment.—Steven¬ 
son V. Stevenson, 34 Hun., N.Y., 157. 

(2) Annuity.—Gifford v. Rising. 8 
N.Y.S. 279, 55 Hun 61. 

(3) Bank account.—Rosenberg v. 
Gamma Chapter, Pi Lambda Phi 
Fraternity, 233 N.Y.S. 128, 133 Misc. 
624—23 C.J. p 865 note 39. 

(4) Insurance policy.—Abraham v. 
Abraham, 278 N.Y.S, 863, 15'5 Misc. 
674. 

(5) Accumulated dividends on an 
insurance policy which Insured could 
withdraw from insurer.—242 West 
38th Street Corporation v. Meyro- 
Witz, 293 N.Y.S. 708, 162 Misc. 488, 
affirmed 290 N.Y.S. 109, 248 App.Div. 
708. 

(6) Judgment.—Mallory v. Norton, 
21 Barb., N.Y., 424. 

(7) Money paid by the debtor for 
advance board for a period of years. 
—Davis v. Briggs, 6 N.Y.S. 323, 1 
Silv.Sup. 826. 

(8) Money paid into court on a 
judgment in favor of the debtor.— 


Minnesota Bank v. Hayes, 29 P. *90, | 
11 Mont. 533. 

(9) Moneys actually due the debt¬ 
or.—Stewart v. Foster, 1 Hilt., N.Y., 
505—23 C.J. p 865 note 45. 

(10) Property held by debtor sub¬ 
ject to conditional sales contract.— 
Meth V. Greenspan. 7 N.Y.S.2d 273, 
169 Misc. 378. 

(11) Unliquidated claim for dam¬ 
ages in favor of a Judgment debtor 
to recover which an action by the 
debtor is pending.—Bryan v. Grant, 
33 N.Y.S. 957, 87 Hun 68. 

(12) Vested legacy payable on a 
contingency.—Spencer v. Greene, 24 
A. 742. 17 R.I. 727. 

(13) Other rights or property.— 
Keepsch v. Donald, 51 P. 352, 18 
Wash. 150. 

Personal property or rights held not 
subject to order 

(1) Account books of a physician 
containing matters of a private char¬ 
acter respecting his patients.—Kelly 
V. Levy, 2 N.Y.S. 849. 

(2) Accounts exempt from sale or 
execution without the debtor's con¬ 
sent.—Chandler v. Caldwell, 17 Ind. 
2'56. 

(3) Alimony awarded before the 
contracting of the debt which forms 
the basis of the judgment.—Romalne 
V. Chauncey, 29 N.B. *826, 129 N.Y. 
56*6, 26 Am.S.R. 544, 14 L.R.A. 712, 
affirming 15 N.Y.S. 198, 60 Ilun 477, 
21 N.Y.Civ.Proc. 76. 

(4) Charity fund raised for the 
benefit of the debtor.—^Wilder v. 
Clark, 11 N.Y.S. 683. 

(5) Check borrowed for a specific 
purpose and to be returned to the 
lender If the purpose failed.—Na¬ 
thans V. Satterlee, 18 Abb.N.Cas., N. 
Y., 310. 

(6) Debt due on a contingency or 
for labor to be performed.—McCor¬ 
mick V. Kehoe. 7 N.Y.Leg.Obs. 184. 

(7) Debt subsequently arising.— 
Ridabock v. Scanlon. 130 N.Y.S. 831, 
71 Misc. 505—23 C.J, p 866 note 73. 

(8) Money deposited in court sub¬ 
ject to a contingency.—Fraser v. 
Ward, 13 Daly. N.Y., 431. 

(9) Money deposited with a sher¬ 
iff in lieu of bail.—^Alexander v. 
Creamer, 61 N.Y.S. 539, 46 App.Div. 
211—Hayes v. McClelland, 20 N.Y. 
Wkly.Dig. 393. 

(10) Money in the hands of a re¬ 
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ceiver appointed in another state.— 
Smith V. McNamara, 15 Hun., N.Y., 
447. 

(11) Property not applicable to the 
Judgment. 

Cal.—Lyons v. Marcher, 51 P. 559, 
119 Cal 382. 

N.Y.—Gray v. Ashley, 53 N.Y.S. 547, 
24 Misc. 396. 

(12) Property which has been 
pledged.—Stengel v. Blggar, 176 So. 
786, 129 Fla. 627. 

(13) Property levied on in another 
action.—Griswold v. Tompkins, 7 
Daly., N.Y., 214. 

(14) Property the disposition of 
which has been enjoined in another 
action or proceeding.—Nieuwankamp 
V. Ullman, 2 N.W. 131, 47 Wis. 168. 

(r5) Property which may be 
reached by an execution.—Bennett v. 
Valley Min. Co., 120 N.W. <654, 142 
Iowa 53—23 C.J. p 865 note 57. 

(16) Right of action for a tort.— 
Ten Broeck v. Sloo, 2 Abb.Pr., N.Y., 
234, 13 How.Pr. 28—23 C.J. p 865 
note 58. 

(17) Verdict in tort not reduced to 
Judgment.—Davenport v. Ludlow, 4 
How.Pr., N.Y., 337, 3 Code Rep. 66. 

82. Cal.—Trounce v. Whittier Sav. 
Bank, 29 P.2d 789, 136 Cal.App. 
761. 

Minn.—Hanson v. Daniel Hayes Co. 
of Idaho, 201 N.W. 603, 161 Minn. 
251. 

83. Fla.—Stengel v. Biggar, 176 So. 
786, 129 Fla. 627. 

N.Y.—Brearton v. Twardowskl, 10 
N.Y.S.2d 146, 170 Misc. 264. 

23 C.J. p 8-65 note 64. 

Btatemsat of third parson Is In- 
snUlolant to establish debtor's own¬ 
ership.—Tyson v. Owens, 22 N.Y.S. 
2d 261, 174 Misc. 401. 

84. Cal.—Collins v. Angell, 14 P. 
135, 72 Cal. 613. 

85. Cal.—Habenlcht v. Lissak, 20 P. 
874, 78 Cal. 351, 12 Am.S.R. 63, 6 
L.R.A. 713. 

23 C.J. p 86'5 note 36. 

86 . Ohio.—^Wilson v. Columbia Cas¬ 
ualty Co., 160 N.E. 906, 118 Ohio 
St. 319. 

23 C.J. p 865 note 37. 

Xf proparty wonld ba anampt with¬ 
in the state, an assignment or con¬ 
veyance will not be directed.—^Bunn 
IV. Fonda, 2 Code Rep.» N.Y., 70. 
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ously transferred by the debtor,at least where the 
bona fides of the transfer is not questioned by the 
creditor.^^ However, under a statute so providing, 
the court may in a proper case enter an order void¬ 
ing a fraudulent transfer and directing a levy on 
the property fraudulently transferred.®® 

The fact that the debtor has made an assignment 
for the benefit of creditors does not preclude the 
order, where the assignee has not obtained posses¬ 
sion and has made no claim to the property notwith¬ 
standing the lapse of a considerable time.®® How¬ 
ever, if the order was made after the assignment, 
and the assignee had no notice of the proceedings, 
property in the hands of a third person cannot be 
taken as against the title of the bona fide assignee.®^ 
Property in the hands of a general assignee which 
is not subject to levy and sale under an execution 
cannot be directed to be applied to the judgment 
on the ground that an execution issued, but not 
levied, before the assignment was a prior lien.®® 

Order as discretionary. The making of an order 
for payment or delivery of property has been held 
to rest in the discretion of the court.®® Where vest¬ 
ed with a discretion in the premises, the court in¬ 


stead of making an order for application may ap<* 
point a receiver,®^ or, where the property may be 
levied on, leave the creditor to his execution.®® The 
test, it has been held, as to whether a third party 
order to pay over or deliver is proper, is whether 
the judgment debtor could maintain an action 
against the third party for the recovery of the spe¬ 
cific debt, credit, or personal property.®® 

Who may make order. The power to make an 
order for the payment of money or transfer of 
property in satisfaction or partial satisfaction of 
the judgment may be vested in the court,®*^ a judge 
thereof,®® or the officer®® by whom the examination 
is conducted. Under a statute so providing, the 
judge who granted the order for examination may 
make the order.^ In some states, a court commis¬ 
sioner is without power to make the order.® 

b. Money to Become Due or Future Income 

Unless authorized by statute, moneys to become due 
on a contingency or on an executory contract, including 
wages or salary, cannot be ordered paid In supplementary 
proceedings. 

Moneys to become due on a contingency or on 
an executory contract,® including wages or salary,^ 


87. S.O.—^WannamaJeer v. Bryant, 
162 S.B. 779, 165 S.C. 107. 

88. N.Y.--Han v. McMahon. 10 Abb. 
rr. 103. 

23 C.J. p 867 note 83. 

88. Zn exeroiae of aiaorotioii grant. 

eCl by the statute the court should 
not order the sheriff on a prima 
facie showing to take property al¬ 
legedly fraudulently transferred un¬ 
less every person whose rights may 
be affected thereby is served with 
a copy of the order and thereby im¬ 
pleaded and made party and direct¬ 
ed to answer within a specifled time, 
and unless the court is satisAed that 
plaintiff’s application is well founded 
and bona flde, and in proper case se¬ 
curity should be required to protect 
third party claimants; and if third 
party claimant fails to answer with¬ 
in time required and court is satis¬ 
fied that allegedly fraudulent trans¬ 
fer is void, default should be en¬ 
tered and sheriff ordered to sell prop¬ 
erty so transferred.—Richard v. Mc- 
Kair, 164 So. 836, 121 Pla. 733. 

Order made without maldiis' traae- 
feree a party by rule nisi, is invalid 
as to transferee.—Ryan’s Furniture 
Exchange v. McNair, 162 So. 483, 
120 Fla. 109. 

90. N.Y.—Eastern Nat. Bank v. Hul- 
shieer, 2 N.Y.St. 116. 

91. N.Y.—Gibson v. Haggarty, 23 
How.Pr. 260. 

23 C.J. p 867 note <85. 

98. N.Y.—Abeel v. Anderson, 39 
Hun 514. 3 How.Pr.,N.S., 489. 


93. N.Y.—Conlew, Inc. v. Thompson, 
289 N.Y.S. 862, 160 Misc. 551. 

Making of order directing payment 
of debtor’s Income as discretionary 
see § 383 c infra. 

Sense la which dieoretioiiary 

The making of the order is dis¬ 
cretionary in the sense that on a 
proper and sufficient showing, in the 
mode authorized by statute of the 
requi.site facts, the Judge may in his 
discretion make the order, but it is 
not discretionary in the sense that 
the order may be granted without 
the neceapary showing.—Shannon v. 
Steger, 78 N.Y.S. 163, 75 App.Dlv. 
279—Calkins v. Packer, 21 Barb., N. 
y., 275—23 C.J. p 868 note 98. 

94. Minn.—Flint v. Webb. 25 Minn. 
263—iKay v. VIschers, 9 Minn. 270. 

N.Y.—Corning v. Tooker, 5 How.Pr. 
16. 

23 C.J. p 868 note 9'9. 

95. N.Y.—Hall v. McMahon, 10 Abb. 
Pr. 103. 

96. Philippine.—Manila v. Oambe, 13 
Philippine 677. 

87. Mass.—Tehan v. Justices of Mu¬ 
nicipal Ot., 77 N.E. 313, 191 Mass. 

92. 

23 C.J. p 868 note 3. 

88 . N.Y.—Phoenix Ins. Co. of Hart¬ 
ford, Conn., V. Sherman, 217 N.Y. 
S. 542. 127 Misc. 832. 

23 C.J. p 868 note 4. 

Judge outulde oouaty in which ex¬ 
ecution Issued and examination took 
place has power to make order.— 
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Kennesaw Mills Co. v. Walker, 19 S. 
C. 104. 

99. Cal.—Parker v. Page, 38 Cal. 
'522. 

Iowa.—Ex parte Grace, 12 Iowa 208, 
70 Am.D. 529. 

1. Order uot made by Justice who 
granted order for examination is 
void.—Phtenix Ins. Co. of Hartford, 
Conn. V. Sherman, 217 N.Y.S. 642, 127 
Misc. 832. 

8 . Wis—Nieuwankamp v. Ullman, 
2 N.W. 131, 47 Wls. 168. 

3. N.Y.—In re LindenwaId Bottling 
Corporation, 23 N.Y.S.2d 768. 

23 C.J. p >866 note 71. 

4. N.J.—Berko Witz v. First Dist. 
Court of Jersey City, 1'56 A. 666, 
108 N.J.Law 346, reversing 162 A. 
240, 8 N.J.Misc. 847. 

K.Y.—Sobel v. Sobel, 291 N.Y.S. 4, 
249 App.Div. 647—Waldman v. O’¬ 
Donnell. 1 N.Y.City Ct. 146. 
Federal employee 

The court is without power to di¬ 
rect federal government to make de¬ 
duction from salary of employee of 
federal agency on account of Judg¬ 
ment against employee.—Cross Bay 
Lumber Co. v. Samoa, 293 N.Y.S. 794, 
161 Misc. 458. 

Za California 

(1) Order properly directed receiv¬ 
er, appointed in supplementary pro¬ 
ceeding in aid of execution, to col¬ 
lect money representing salary 
earned by Judgment debtor prior to 
and after appointment of receiver 
which was not exempt from execu- 
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cannot be reached in supplementary proceedings by 
service of the order on a third person, except where 
it is otherwise provided by statute.® 

Under a statute so providing the court may or¬ 
der the judgment debtor to pay to the judgment 
creditor or apply on the judgment, in installments, 


such portion of his income, however or whenever 
earned or acquired, as the court may deem proper, 
after due regard for the reasonable requirements of 
the judgment debtor and his family, as well as pay¬ 
ments required to be made by the judgment debtor 
to other creditors,® and where it appears that the 


tlon.—Bruton v. Tearle, 59 P.2d 963, 
7 Cal.2d 48, 106 A-L-K. 580. 

(2) A proceeding against a Judg¬ 
ment debtor on the ground that he 
has property which he unjustly re¬ 
fuses to apply toward satisfaction 
of a Judgment will be dismissed 
where It Is shown that Judgment 
debtor has earned certain wages, no 
part of which has yet been received 
and which will be received in the 
future.—Medical Finance Ass’n v. 
Karnes. 81 P.2d 1076. 32 Cal.App.2d 
Supp. 767. 

5. N.J.—White v. Koehler, 67 A. 

124, 70 N.J.Law 526. 

23 C.J. p 866 note 70. 

Special executions against wages 
and other credits see infra S 406. 
“Znooins*’ InoludsB ‘‘wagM** 

5. J .—Crown Oil Co. v. Eitner, 199 
A. 901, 16 N.J.Misc. 330. 

23 C.J. p 866 note 70 [a]. 

Directing payment by tmstca 

Under a statute authorizing an or¬ 
der against the debtor, where the 
debtor has been ordered to make 
monthly payments out of income 
from a trust the court may also or¬ 
der the trustee to pay such monthly 
installments.—Ilyan v. Edgerton, 30 
N.Y.S.2d 941, 177 Mlsc. 421, 

6. N.Y.—In re iStupplcbeen, 14 N, 
Y.S.2d 756, 171 (Misc. 987--Rentall 
Realty Corporation v. Marksville, 
11 N.T.S.2d 121, 170 Mlsc. 825— 
Adirondack !I'\irnlture Corporation 
V. Crannell, '5 N.Y.S.2d 840, 167 
Mlsc. 599—Schwartz Tire Corpora¬ 
tion V. Gershon, 290 N.Y.S. 63, 160 
Misc. 439. 

XiCglBlativo purpose 

The statute was intended to pro¬ 
vide a remedy for a creditor where 
garnishment proceedings could not 
be Invoked or would be inadequate, 
or to allow Judgment creditors, oth¬ 
er than the one then collecting on 
a garnishee execution, to procure 
some payment on their Judgments 
without waiting for full payment of 
the Judgment on which garnishee ex¬ 
ecution was then outstanding; and, 
since it would be contrary to the 
policy of the state to deprive a man 
for the benefit of a creditor of In¬ 
come at least sufficient to meet the 
reasonable requirements for the sup¬ 
port and maintenance of himself and 
his dependents, no such purpose can 
be imputed to the legislature.—Mc¬ 
Donnell v. McDonnell, 24 N.E.2d 134, 
281 N.Y. 480, reversing 12 N.Y.S.2d 
585, 257 App.Div. 810. 


Only Judgment creditors are en -1 

titled to the remedy.—McDonnell v. 
McDonnell, supra. ' 

Payments out of “Inooms” " 

(1) Only payments out of Income 
can be ordered under the statute.— 
F. E. Compton & Co. v. Williams, 
290 N.Y.S. 984, 248 App.Div. 645. 

(2) All moneys coming into hands 
of Judgment debtors, from whatever 
source, constitutes “Income” within 
the statute, and contributions, al¬ 
though in the nature of gratuities 
donated by relatives, when and as re¬ 
ceived by Judgment debtors consti¬ 
tute “income.”—Bergman v. Buech- 
ler, 292 N.Y.S. 882. 249 App.Div. 653. 

Amounts reoslvod as fsdsral pen¬ 
sion may be considered In determin¬ 
ing whether debtor should be re¬ 
quired to make payments to creditor. 
—Bowes V. Perkins, 8 N.Y.S.2d 525, 
169 Misc. 624. 

W.P.A. worker 

(1) A W.P.A. worker should not be 
required to pay any part of his earn- 
ing.s on W.P.A. to judgment creditor. 
—Dibncr v. Cousminer, 283 N.Y.S. 
369, 157 Misc. 229. 

(2) A Judgment debtor, earning 
twenty-two dollars weekly as W.P.A. 
worker and having wife and two 
small children, should not be ordered 
to pay judgment creditor anything.— 
Dot lea Realty Corporation v. 
Abrams, 24 N.Y.S.2d 252, 175 Misc. 
591. 

W.P.A. publicity director may be 

ordered to pay a reasonable sum.— 
Bool Floral Co. v, Coyne, 284 N.Y. 
S. 960. 1'58 Misc. 13. 

Alimony 

Where Judgment debtor's only In¬ 
come was alimony fixed by decree 
which did not allocate any part 
thereof for debtor or her children 
separately, court was without Juris¬ 
diction to allocate any portion there¬ 
of for debtor, and. in absence of any 
other means of allocation, could not 
compel debtor to make installment 
payments on Judgment.—Rentall Re¬ 
alty Corporation v. Marksville, 11 
N.Y.S.2d 121. 170 Mlsc. 825. 

Paymsnts to rsoslvsr ordered 

Under statute payments may be 
directed to be made to receiver for 
app^lication on judgment where 
court's attention is called to appoint¬ 
ment of receiver of Judgment debt¬ 
or’s property.—Herlihy v. Watkins, 
10 N.Y.S.2d 7, 256 App.Div. 889. 
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Proof 

(1) Where the evidence does not 
show that the debtor earns an 
amount in excess of the amount re¬ 
quired for Ihe support of himself 
and hiB family he should not be re¬ 
quired to pay anything.—Morris Plan 
of New York v. Grant, 29 N.Y.S.2d 
218. 

(2) Judgment debtor must affirm¬ 
atively show his reasonable require¬ 
ments after creditor has established 
a prima facie case showing income 
or value of services sufflfient, under 
ordinary circumstances, to warrant 
installment payments, and affidavit 
of attorney for judgment creditor 
made on information and belief with¬ 
out statement of source of informa* 
tlon or grounds of belief is not suffi¬ 
cient information for proper exer¬ 
cise of discretion of court; hut deci¬ 
sion should bo held in abeyance un¬ 
til Judgment debtor could appear and 
be examined and cross-examined.— 
Adirondack Furniture Corporation v. 
Crannell, 5 N.Y.S.2d 840, 167 Misc. 
599. 

Particular orders 

(1) Where Judgment debtor’s 
monthly income was approximately 
thirty-two dollars more than his 
monthly expenditures, court would 
require payment of twenty dollars 
a month.—Bowes v. Perkins, 8 N. 
Y.S.2d 525, 169 Misc. 624. 

(2) Where judgment debtor’s 
monthly income amounted to ap¬ 
proximately thirty-six dollars more 
than monthly expenditures, debtor 
would be required to pay 810 per 
month.—Oliver v. Patnoe, 25 N.Y.S. 
2d 144. 

(3) Judgment-creditor was entitled 
to order directing Judgment-debtor, 
receiving fifty dollars per week from 
business, to pay twelve dollars and 
fifty cents per week, where his wife 
drew one hundred dollars each week 
therefrom.—Economy Leases v. Bier- 
man. 286 N.Y.S. 732, 159 Mlsc. 367. 

(4) Judgment debtor who had in¬ 
come varying from nothing to twen¬ 
ty-five dollars per week, was mar¬ 
ried and was supported by her hus¬ 
band was properly required to pay 
three dollars per week.—F. B. Comp¬ 
ton & Co. V. Williams, 290 N.Y.S. 
984. 248 App.Div. 545. 

(5) Where Judgment debtors were 
receiving between ninety dollars and 
one hundred eight dollars per week 
as total income and were not paying 
off any other obligation, and were 
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judgment debtor is employed by a relative or other 
person, without salary or compensation, or at a sal¬ 
ary or compensation so inadequate as to satisfy the 
court that such salary or compensation is merely 
colorable and designed to defraud or impede credi¬ 
tors, the court may direct such debtor to make pay¬ 
ments based on a reasonable value of the services 
rendered by such debtor or upon the debtor's then 
earning ability.^ Proceedings under this statute are 
to be distinguished from the garnishee process.® 
The making of an order under the statute is discre¬ 
tionary,® and ordinarily such orders will be grant¬ 
ed only as a last resort,if the remedy by ordinary 
execution or garnishee execution is not available, 
or is not equally effective.^® 

Salaries of public officers or employees. Unless 
authorized by statute,no order may be made di¬ 


recting the payment of the wages or salary of a 
debtor which have been earned in the performance 
of his official duties.^^ 

e. Debt or Property in Dispute 

Where the Indebtedneee to the debtor or the owner- 
ehtp of the property In question Is In dispute, or e doubt 
exists as to ouch ownership, there Is no power In eup- 
plementery proceedings to direct the application of the 
money or property to the Judgment, unless the parties 
consent, or unless, under a statute so providing, the ad¬ 
verse claimant la a party to the proceeding. 

Where indebtedness to the debtor or the owner¬ 
ship of the property in question is in dispute, or a 
doubt exists as to such ownership, there is no power 
in supplementary proceedings to try and determine 
the conflicting claims, as shown supra § 378 c, or 
to direct the application of the money or property 
to the judgment,^® and this rule is applicable unless 


not supporting other members of 
family, order directing them to pay 
ten dollars a week on account of 
Judgment was not improper.—Berg¬ 
man V. Buechler. 292 N.Y.S. 882, 249 
App.Div. 553. 

06) Other orders.—San Marco 
Const. Corporation v, Luciano. 28 N. 
T.S.2d 541, 262 App.Div. 8-84—D. Ap¬ 
pleton Century Co. v. Partridge, 7 N. 
Y.S.2d 47, 2'55 App.Div. 830—Rich- 
man V. Strahl, 296 N.Y.S. 686, 251 
App.Div. 838. 

7- N.y.—San Marco Const. Corpora¬ 
tion V. Luciano. 28 N.Y.S.2d 541, 
262 App.Div. 884. 

Only oompsBsatloa for ssrvioss to 
bs rendered may be fixed under this 
statute.—H. B. G. Holding Corpo¬ 
ration V. Patt, 299 N.Y.S, 49, 164 
Misc. 405. 

Only after tho court turn deter¬ 
mined the reasoiiable value of the 

services rendered by the debtor or 
the debtor's earning ability can an 
order directing payment be made.— 
In re Stupplcbeen, 14 N.Y.S.2d 756, 
171 Misc. 987. 

Xuoome from boarders iu debtor's 

horns was to be considered as be¬ 
longing to debtor notwithstanding 
possible existence of special agree¬ 
ment between debtor and his wife 
relative to division of that Income. 
—Oliver v. Patnoe, 25 N.Y.S.2d 144. 
8. U.S.—In re Brecher, D.C.N.Y., 19 
F.Supp. 283. 

N.Y.—Dotlea Realty Corporation v, 
Abrams, 24 N.Y.S.2d 252, 175 Misc. 
591. 

Oarnishee process see infra 8 406. 

8u N.Y.-—Bergman v. Buechler, 292 
N.Y.S. 882, 249 App.Div. 553— 

Metropolitan Life Ins. Co. v. Zar- 
off, 284 N.Y.S. 666, 157 Misc. 796. 

10. N.Y.—^Metropolitan Life Ins. Co. 
V. Zaroff, supra. 

11. N.Y.—Adirondack Furniture 


Corporation v. Crannell, 5 N.Y.S.2d 
840, 167 Misc. 599—Metropolitan 
Life Ins. Co. v. Zaroff, 284 N.Y.S. 
665, 167 Misc. 796. 

12. N.Y.—Economy Leases v. Bier- 
man. 286 N.Y.S. 732, 159 Misc. 367. 

13. N.Y.—Reliance Investing Co. v. 
Power. 240 N.Y.S. 685, 136 Misc. 
694. 

Federal employees 

N.Y.—Reeves v. Crownshield. 8 N.B. 
2d 283, 274 N.Y. 74. Ill A.L.R. 389, 
afllrmlng, 292 N.Y.S. 766, 162 Misc. 
118—Bowes V. Perkins, 8 N.Y.S. 
2d 625, 169 Misc. 624—Cross Bay 
Lumber Co. v. Samoa, 293 N.Y.S. 
794, 161 Misc. 468—Dlbner v. Cous- 
miner. 283 N.Y.S. 369, 167 Misc. 
229—Oliver v. Patnoe, 26 N.Y.S.2d 
144. 

14. Minn.—Knott v. Hawley, 207 N. 
W. 736, 166 Minn. 363. 

N.J.-—Crown Oil Co. v. Bltner, 199 A. 

901, 16 N.J.Misc. 330. 

Reaching salaries of public officers 
or employees in supplementary 
proceedings generally see supra 5 
353. 

Federal employee 

N.J.—Cahn v. Allen, 11 A.2d 316, 124 
N.J.Law 159—Crown Oil Co. v. Elt- 
ner, 199 A. 901, 16 N.J.Mlsc. 330. 

Fenslou 

(1) A pension paid a public officer 
not subject to further call to public 
service may be ordered paid.—Passa¬ 
ic National Bank & Trust Co. v. Eel- 
man, 183 A. 677, 116 N.J.Iaw 279. 

(2) A retired federal employee, 
still liable to cell for active duty, 
may be ordered to pay over a por¬ 
tion of his pension.—^Asbury Park & 
Ocean Grove Bank v. Dam, 199 A. 
418, 16 N.J.Misc. 286. 

15. Cal.—Finn v. Butler, 286 P. 992, 

196 Cal. 769—Takahashl v. Kunls- 
hima, 93 P.2d 646, 84 CaLApp.2d 
867—^Pacific Coast Automobile 
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Ass'n v. Superior Court in and for 
City and County of San Francisco, 
9 P.2d 880, 121 Cal.App.' 664—Blake 
v. Blake. 260 P. 937, 86 Cal.App. 
377—Miller v. Gregory. 266 P. 431, 
82 Cal.App. 634. 

HI.—Fireman v. Smith, 178 N.E. 61, 
341 III. 138. 

Minn.—Freeman v. Larson, 272 N.W. 

165, 199 Minn. 446. 

Mont.—Brindjonc v. Brindjonc, 81 P. 

2d 726, 96 Mont. 481. 

N.Y.—Hunter Printing Co. v. Ace 
Restaurant, 17 N.Y.S.2d 24, 258 

App.Div. 1020, reargument denied 
18 N.Y.S.2d 750, 269 App.Div. 763 
—Esbeco Distilling Corporatlor \. 
Block. 14 N.Y.S.2d 766, 268 App. 
Div. 767, reargument denied 17 N. 
Y.S.2d 860, 258 App.Div. 1001— 

Foley V. Foley, 12 N.Y.S.2d 85, 
257 App.Div. 1.54—Liberty Storage 
& Warehouse Co. v. Van Wyck, 11 
N.Y.S.2d 92, 266 App.Div. 641— 
Powley V. Dorland Bldg. Co., 9 N. 
Y.S.2d 860, 266 App.Div. 984—Bank 
of U. S. V. Canal Securities Corpo¬ 
ration, 294 N.Y.S. 760, 260 App. 
Dlv. 606—Rainear v. Harding, 226 
N.Y.S. 890, 222 App.Div. 824—Bro¬ 
derick V. Stecher, 29 N.Y.S.2d 825, 
177 Misc. 270—Schmelzel v. Mac- 
key, 268 N.Y.S. 38, 144 Misc. 67— 
In re National Bank of Oxford, 
16 N.Y.S.2d 429—^Weinberg v. 
Schwarts. 14 N.Y.S.2d 664—Gelf- 
man v. Hamerahlag & Potash, 11 
N.Y.S.2d 739. 

Ohio.—Simmons Real Estate Co. v. 
Riestenberg, 200 N.E. 139, 61 Ohio 
App. 176. 

S.C.—Palmetto Bank & Trust Co. v. 
McCown-Clark Co.. 141 S.E. 166, 
143 S.C. 98. 

Wis.—Paradise v. Glannlni, 247 N.W. 
472, 473, 211 Wis. 42, citing Corpus 
Juris. 

23 C.J. p 866 note 76. 

If it is uppareut that thora is uo 
dofsuB# to a claim of set-off against 
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the parties consent,or unless, under a statute so 
providing, the adverse claimant is a party to the 
proceeding,but the creditor will be left to his 
other remedies, such as a plenary action to have 
the dispute settled.^® 

Under the express terms of some statutes the 
judge may order the application to the judgment of 
property in the possession or under the control of a 
third person only where the debtor's right to pos¬ 
session thereof is not substantially disputed.^® A 
substantial dispute within the meaning of the stat¬ 
ute is a bona fide controversy as distinguished from 
a mere colorable dispute.^® The determining fact 
is not the existence of a mere dispute but the ap¬ 
parent substantiality of the dispute,2^ and the dis¬ 
pute must be based on controverted, as distinguished 
from conceded, facts.22 

d. Application and Hearing 

An order to apply money or property to the Judg¬ 
ment can be made only when It Is shown that the debtor 


or third person has money or property to appllcablo or has 
control of the same, and Is able to comply with It, as well 
as such other facts as will authorize the exercise of tho 
power conferred on the court or an officer thereof. 

An order to apply money or property to the sat¬ 
isfaction of the judgment can be made only when 
it is satisfactorily shown that the debtor or a third 
person has money or property so applicable or has 
control of the same, and is able at the time of the 
order to comply with it, as well as such other facts 
as will authorize the exercise of the power con¬ 
ferred on the court or an officer thereof.®® 

The procedure on an application for such an or¬ 
der largely depends on applicable statutory provi¬ 
sions.®^ An application for an order need not be 
initiated by an order to show cause,®® unless a stat¬ 
ute so provides.®® To warrant the order for pay¬ 
ment or delivery of property, all the jurisdictional 
facts must be proved by direct evidence of the per¬ 
son or persons orally examined.®^ If the justice 
before whom the application is made feels that siif- 


funds belonging to the Judgment 
debtor, It may be summarily allowed 
but the facts supporting the set-off 
must be made to appear on the mo¬ 
tion papers.—Vaccari v. Maison Par¬ 
is, 23 N.Y.S.2d 486, 175 Misc. 326. 

Order denied with provieo that it 
was not a final determination of 
ownership and that the Judgment 
creditor could bring an action to de¬ 
termine the issue.—Corwin v. Schaf¬ 
er, 23 N.Y.S.2d 772, 260 App.Dlv. 621. 
Allegation and proof of oeeignment 
An application for an order can¬ 
not be defeated by averring a prior 
assignment of the debt to a nonresi¬ 
dent assignee unless sufficient evi¬ 
dentiary facts are shown fairly to 
support the averment that the as- 
slgninent was made, but, when such 
showing IS made, the issue cannot 
be tried on such application.—D. L. 
& W. Coal Co. V. Kenlon, 297 N.Y.S 
126, 164 Misc. 32. 

16. N.Y.—Powley v. Borland Bldg. 
Co., 24 N.K.2d 109, 281 N.Y. 423, 
reversing 9 N.Y.S.2d 860, 256 App. 
Div. 934, motion denied 21 N.£.2d 
696, 280 N.Y. 810. 

17. Purpose of statute 

The statute was intended to sup¬ 
plement the rest of the statute cov¬ 
ering supplemental proceedings by 
providing a complete and adequate 
relief to Judgment creditors of the 
character formerly available under 
the common-law procedure known as 
creditors* bill In equity.—Junkin v. 
Anderson, Wash., 120 P.2d 648. 

18L N.Y.—Powley v. Borland Bldg. 
Co., 9 N.Y.S.2d 860, 256 App.Biv. 
934—Broderick v. Stecher, 29 N.Y. 
S.2d 825, 177 Misc. 270. 

Ohio.—Simmons Real Estate Go. v. 


Riestenberg, 200 N.E. 139, 61 Ohio 
App. 176. 

16. Wash.—^Junkin v. Anderson, 120 
r 2d 648—Anderson v. Soderberg, 
223 P. 1044, 128 Wash. 582. 

23 C.J. p 867 note 79. 

20. U.S.—Lillenthal v. Wallach, C.C. 
N.Y., 37 P. 241. 

21. N.Y,—Matter of Flynn, 141 N. 
Y.a. 807, 157 App.Biv. 241, revers¬ 
ing 140 N.Y.S, 799, 80 Misc. 79. 

22. N Y.—Matter of Flynn, 141 N.Y. 
S, 807, 808, 157 App.Biv. 241, af¬ 
firmed 103 N.E. 1124, 209 N.Y. 674. 

23 C.J. p 867 note 82. 

23. N.Y —No. 6 Park Street v. 

Bramstedt, 292 N.Y.S. 63, 249 App. 
Blv. 778—I. & I. Holding Corpora¬ 
tion V. Brlcken, 28 N.Y.S.2d 603— 
Novak V. Novak, 18 N.Y.S.2d 463, 
17.3 Misc. 866—Ecker v. Myer, 194 
N.Y.S. 664, 656, 118 Misc. 443, 

quoting Corpus Juris, and reversed 
on other grounds 196 N.Y.S. 268, 
119 Misc. 375. 

23 C.J. p 867 note 90. 

Psrfonuanos of oonditiou 
Whore performance of policy con¬ 
dition requiring surrender of policy 
was impossible, it was not required 
to be shown.—Bartley v. Bartley, 8 
N.Y.S.2d 327, 265 App.Biv. 992. 
PlBdlBg of oonooabnswt 
Unless required by statute a find¬ 
ing that defendant is concealing his 
property is unnecessary, it being 
sufficient if there is a finding that he 
has property which he unjustly re¬ 
fuses to apply in satisfaction of the 
Judgment.—Nichols v. Quinn, 147 P. 
1103, 94 Kan. 742. 

BvldSBOS held suAslsut to sustain 
finding that the Judgment debtor had 
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sufficient surplus funds to Justify 
order requiring payment of definite 
sum toward satisfaction of Judg¬ 
ment.—Hosmer v. Mutual Reserve 
Ins. Co., 66 P.2d 295, 145 Kan. 381. 

24. Trial 

Trial is not contemplated by stat¬ 
ute.—B. L. & W. Coal Co v. Kenlon, 
297 N.Y.S. 126, 164 Misc. 32. 
Bisoretloa as to procedure 
Under a statute giving the court 
discretion as to the procedure to be 
followed in determining property 
rights, the court must observe Judi¬ 
cial process and all parties in in¬ 
terest brought before the court, and 
a proper trial had.—Florida Guar¬ 
anteed Securities v. McAllister, B.C. 
Fla., 47 F.2d 762. 

25. N.Y.—Zeitlin v. Ballenzwelg, 284 
N.Y.S. 290, 167 Misc. 219. 

26* Until the return of an order to 
show cause served on the debtor, no 
order can be made requiring debtor 
to make payments on Judgment out 
of income.—Berkowllz v. First Dist. 
Court of Jersey City, 166 A. 666, 108 
N.J.Law 346, reversing 152 A. 240, 8 
N.J.Misc. 847. 

27. N.Y.—Gray v. Ashley, 53 N.Y.S. 

547, 24 Misc. 396. 

23 C.J. p 867 note 91. 

Xn the absence of direct evidence, 
the court must assume that state¬ 
ments in affidavits of intervening 
party were supported by terms of 
mortgage and agreements referred 
to in such affidavits.—Bank of U. S. 
V. 268 Fifth Avenue Corporation, 20 
N.Y.S.2d 444. 

Affidavits 

(1) Affidavits cannot be used to 
supply defects in proof.—Gray v. 
Ashley, 63 N.Y.S. 647, 24 Misc. 396. 
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iicient facts to justify the granting of the applica* 
tion have not been adduced, he may direct that it 
be made on motion papers.^^ 

Who may make. The application for the order 
may be made by a judgment creditor who has as¬ 
signed his judgment,2® but not by creditors other 
than those who instituted the proceedings.^^ 

Notice. Statutory provisions and valid orders 
made pursuant thereto, governing notice of an ap¬ 
plication for an order to pay over money or de¬ 
liver property, must be complied with.^i In the 
absence of statute or order of court, however, no¬ 
tice to the judgment debtor,32 to his debtor,33 or to 
one claiming a lien^^ is unnecessary, although as 
to property claimed by a third person, such person 
is entitled to be heard.36 If notice is directed to be 
given, or is actually given to the judgment debtor, 
the one served must be a free agent with choice 
to take advantage of it or ignore it.3® 

e. Form and Contents of Order 

While poieeeslon of money or property of the debtor 
cannot be acquired In supplementary proceedings wlth- 
''out a valid order, no particular form of order is required 
other than that It must be definite and must set out 
specifically the act to be performed. 

Possession of money or property of the debtor 
cannot be acquired in supplementary proceedings 


without a valid order.*^ No particular form of or¬ 
der is required other than that it must be definite 
and must set out specifically the act to be per- 
formed.33 It should direct payment or delivery to 
the proper person.32 It should not be so framed as 
to require the delivery of property of which a man¬ 
ual delivery cannot be made;^® or so as unreason¬ 
ably to compel its transportation to the person des¬ 
ignated to receive it or, where the debtor's claim 
is payable in a commodity at a stipulated price, as to 
order the party liable to deliver to the creditor suf¬ 
ficient of the commodity at the agreed price to sat¬ 
isfy the debt.^2 jt js not necessary to recite the 
amount due on the judgment; that is a matter of 
record;^® nor is it necessary for the order to state 
that defendant is able to pay the judgment.^^ 

It has been held that the order may be in the al¬ 
ternative requiring the debtor to apply property or 
in default that an attachment issue but it has 
also been held that an order in the alternative re¬ 
quiring the debtor to pay over money or undergo 
imprisonment is improper.^® 

An order for the payment of money should state 
the amount^^ and should direct a payment of so 
much only as is necessary to satisfy the debt, to¬ 
gether with the costs of the proceedings.^® It 
should not require the payment of money in a spe¬ 


cs) Affidavit reciting on informa¬ 
tion and belief that affiant believes 
third party is in possession of debt¬ 
or's funds or indebted to him is in¬ 
sufficient to warrant judgment 
against such third party.—Abate v. 
Raymond, 2 Canal Zone 48. 

28. N.Y.—Zeitlin v. Ballenzweig, 
284 N.Y.S. 290, 167 Misc. 219. 

29. Cal.—Collins v. Angell, 14 P. 
136, 72 Cal. 513. 

3a ISr.C. —Righton V. Pruden, 73 N. 
C. 61. 

31. N.Y.—Bartley v. Bartley, 8 N.Y. 
S.2d 327, 256 App.Dlv. 992. 

SnfllolMMy of notloo 

(1) The usual notice of motion 
prescribed by rules of civil practice 
is sufficient.—^Adirondack Furniture 
Corporation v, Crannell, 6 N.Y.S.2d 
840, 167 Misc. 599. 

(2) Notice held sufficient.—Gutkln 
v. Vlllarl, 296 N.Y.S. 676, 261 App. 
Ply. g 3 g—Adirondack Furniture Cor¬ 
poration v. Crannell, 6 N.Y.S.2d 840, 
167 Misc. 699—^D. L. & W. Coal Co. v. 
Kenlon, 297 N.Y.S. 126, 164 Misc. 32. 

(3) Notice held insufficient.—Gut- 
kin V. Brooklyn Sav. Bank, 288 N.Y. 
S. 877, 246 App.r>iv. 789. 

Order presoxllilatf the maimor of 
sorvlee of notice on judgment debtor 
should be obtained before notice Is 


served.—Gutkin v. Brooklyn Sav. 
Bank, supra. 

Court was without power to order 
reoelvers to take possession of prop¬ 
erty found to belong to judgment 
debtor without first summoning wife 
having record title thereto.—Walker 
V. Staley, 1 P.2d 924, 89 Colo. 292. 

32. N.Y.—Shannon v. Stegcr, 78 N. 
Y.S. 163, 76 App.Div. 279. 

22 C.J. p 868 note 94. 

Attornment of tenant 

The city court had right to grant 
order, directing tenant of Judgment 
debtor's realty to attorn to receiver 
without notice.—Brown v. Guerin, 
300 N.Y.S. 209, 164 Misc. 562. 

33. Cal.—^Adams v. Hackett, 7 Cal. 
187. 

N.Y.—Sloane v. Tiffany, 93 N.Y.S. 
149, 103 App.Div. 640. 34 N.Y.Clv. 
Proc. 208. 

34. N.Y.—Corning v. Glenville 
Woolen Co., 14 Abb.Pr. 339. 

35. Cal.—Bonner v. Dehfeldt, 179 P. 
722, 39 Cal.App. 649. 

23 C.J. p 868 note 97. 

36. N.Y.—Tyson v. Owens, 22 N.Y. 
S.2d 261, 174 Misc. 401. 

37. N.Y.—Edmonston v. McLoud, 16 
N.Y. 643. 

28 C.J. p 868 note 8. 
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38. N.Y.—Smith v. McQuade, 13 N. 
Y.S. 62, 69 Hun 374. 

23 C.J. p 868 note 10. 

Forms of orders to pay over mon¬ 
ey or stand committed.— Karney’s 
Case, 13 Abb.Pr.,NY.. 4.69—Reynolds 
V. McElhone, 20 How.Pr., NY, 454. 

39. N.Y.—Gray v. Ashley, 53 NY. 
S. 547, 24 Misc. 396. 

23 C.J. p 868 note 9. 

40. Money outside state 

NY.—Buchanan v. Hunt, 98 NY. 
660, reversing 33 Hun 329. 

41. NY.—Smith v. McQuade, 18 N. 
Y.S. 62, 59 Hun 374—Serven v. 
Lowerre, 23 N.Y.S. 1062, 3 Misc. 
113. 

42. NC.—In re Daves, 81 NC. 72. 

23 C.J. p 868 note 13. 

43. Kan.—^Nichols v. Quinn, 147 P. 
1103, 94 Kan. 742. 

44. Kan.—Nichols v. Quinn, supra. 

45. NY.—Crouse v. Wheeler, 83 
How.Pr. 337. 

4a S.C.—Kennesaw Mills Co. v. 
Walker, 19 S.C. 104. 

47. Kan.—In re O'Connell, 30 P. 456. 
49 Kan. 416—In re Burrows, 7 P. 
148, 83 Kan. 676. 

4a S.C.—^Kennesaw Mills Co. v. 
Walker. 19 S.a 104. 
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cific kind of currency.^* Where the order is grant¬ 
ed under a statutory provision merely "permitting*' 
a payment to the sheriff, it should not be manda¬ 
tory in its terms.5® 

f. Service and Obedience to Order 

In supplementary proceedings, after service of the 
order for payment or delivery of property, coupled with a 
demand for compliance therewith, It Is the duty of the 
person against whom the order runs to obey It, or to make 
application to have it modified, and obedience to the order 
by a third party ordinarily protects him from an action 
by the Judgment debtor, or by an assignee of the Judg¬ 
ment debtor who is not a bona fide purchaser, or who has 
given no notice of the assignment. 

In supplementary proceedings, after service of 
the order for payment or delivery of property, 
coupled with a demand for compliance therewith,®^ 
it is the duty of the person against whom the order 
runs to obey it, or to make application to have it 
modified.52 If the debtor disobeys an order to as¬ 
sign his property to a receiver, a further order of 
sequestration is unnecessary.**® Disobedience of the 
order may, as shown infra § 399, constitute con¬ 
tempt, but it does not give rise to a cause of action 
in favor of the judgpncnt creditor.®^ 

Obedience to the order by a third parly ordinarily 
protects him from an action by the judgment debt¬ 
or,®** or by an assignee of the judgment debtor who 
is not a bona fide purchaser®® or who has given no 
notice of the assignment.®^ It is not a discharge of 


the indebtedness as against a transferee from the 
judgment debtor, in good faith and for a valuable 
consideration,®® of whose rights the person making 
payment has actual or constructive notice when the 
payment is made.®® It has been held that payment 
without notice to the judgment debtor is no defense 
to an action by him,®® and that compliance with the 
order will not defeat the rights of claimant who has 
had no opportunity of asserting his claim.®! Nej. 
ther is the order an adjudication of the fact of lia¬ 
bility to the debtor,®® or of the extent of such liabili¬ 
ty.®® 

Service on the judgment debtor of an order di¬ 
recting a third person indebted to the judgment 
debtor to pay over the amount of the indebtedness 
to the judgment creditor has been held unneces¬ 
sary.®^ 

Duties of receiving officer. Ordinarily, money or 
property received by an officer under an order for 
its payment or delivery is to be treated as if it had 
been levied on by virtue of an execution.®® The of¬ 
ficer cannot apply the money on another execu¬ 
tion.®® The loss due to a misappropriation of mon¬ 
eys paid to an officer pursuant to an order pro¬ 
cured by the creditor falls on the creditor.®'^ 

g. Objections, Modification, and Setting Aside 

An order in supplementary proceedings directing pay¬ 
ment or delivery of property, although it may and should 
be modified in a proper case, cannot be attacked col- 


49. Cal.—Hathaway v. Brady, 26 
Cal 581. 

50. N.y.—Orand Lodge K. P. v. 

Manhattan Sav. Inst, 34 N.Y S. 

253, 12 Misc. 626. 26 N.Y.Civ.l’roc, 
44. 

51. N Y.—McComb v. Weaver, 11 
Hun 271. 

23 C.J. p 869 note 30. 

52. N.Y.—^Kantor v. Wile, 158 N.Y. 
S. 116, 93 Misc. 438. 

Debtor of Judgment debtor becoxnea 
bound from aervloe of order.—Lyric 
Piano Co. v. Moss, 184 N.E 834, 126 
Ohio St. 224. 

Judgment debtor lacks power to 
direct appUcatlon of pasrments or¬ 
dered to be made.—^Wood v. Noyes, 
Alaska. 279 F. 321, certiorari denied 
43 S.Ct. 94, 260 U.S. 732, 67 L.Ed. 
486. 

Third persons, not parties to the 

proceeding may refuse to comply 
with order.—Graver v. Guardian 
Trust Co., 163 N.E. 602, 29 Ohio App. 
233. 

63. N.Y.—West v. Fraser, 7 N.Y.Su- 
I>er. 663. 

28 C.J. p 869 note 34. 


54. N.Y.—Patten v. Connah, 13 Abh. 
Pr. 418. 

23 C,I. p 809 note 33. 

55. N.Y.—Lynch v. Johnson, 48 N. 
Y. 27. 

23 C.J. p 869 note 36. 

56. N Y.—Lynch v. Johnson, 48 N.Y. 
27, affirming 46 Barb. 66. 

57. N.Y.—Baker v. Kenworthy, 41 
N.Y. 21.5—Gibson v. Haggerty. 37 
N.Y. 555, 97 Am.D. 762, 5 Transer 
A. 143, reversing 16 Abb.Pr. 406, 23 
How.Pr. 260. 

58. N.Y.—Kennedy v. Carrick, 40 N. 
Y.S. 1127, 18 Misc. 40. 

23 C.J. p 869 note 38. 

59. N.Y.—Kennedy v. Carrick, 40 N. 
y.S. 1127, 18 Misc. 10. 

23 C.J. p 869 note 39. 

60. N.Y.—Glcnville Woolen Co. v. 
Ripley, 43 N.Y. 206—Waldheim v. 
Bender, 36 How.Pr. 181. 

23 C.J. p 869 note 40. 

61. N.Y.—Schrauth v. Dry Dock 
Sav. Bank, 86 N.Y. 390—Schrauth 
V. Dry Dock Sav. Bank, 8 Daly 106. 

23 C.J. p 869 note 41. 

68. Kan.—Board of Education v. 
Scoville, 13 Kan. 17. 
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63. N.Y.—Hauptman v, Catlin, 1 E. 
D.Smith 729. 

64. N.Y—Lynch v. Johnson. 46 
Barb. 66, affirmed 48 N.Y. 27. 

65. N.Y.—Stewart’s Est., 8 N.Y Civ. 
Proc. 354. 

Order for sheriff to pay to receiver 

Where there is a receiver the 
judge is authorized to direct the 
sheriff to pay over to him money or 
property which may have come to 
his hands in the course of the pro¬ 
ceedings—Stewart’s Est., 8 N.Y.Civ. 
Proc. 354. 

Bffect of adverse claims 

If adverse claims are made against 
the sheriff on money received, he 
may move for leave to pay the mon¬ 
ey into court and on such motion the 
court may give such directions with 
regard to the money as may protect 
the rights of adverse claimants 
while being enforced.—Hexter v. 
Pennsylvania R. Co., 69 N.Y.S. 463, 
43 App.Div. 113. 

66. N.Y.—Baker v. Ken worthy, 41 
NY. 216—Adams v. Welsh, 43 N.Y. 
Super. 62. 

67. N.Y.—In re Dawson, 17 N.E. 
I 668. 110 N.Y. 114, 6 Am.S.R. 346. 
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laterally, and objactlona thereto mHet be taken by a 
motion addreeaed to the Judge who made It, who may 
vacate an order fmprovidently or erroneouely made. 

An order in supplementary proceedings directing 
payment or delivery of property, although it may 
and should be modified in a proper case,®^ cannot 
be attacked collaterally.®® Objections to the order 
must be taken by a motion addressed to the judge 
who made it. The motion must be made by the 
person affected by the order'll The order cannot 
be attacked for irregularity in granting the orig¬ 
inal order for examination.'^® The validity of an 
assignment by the debtor cannot be attacked on a 
motion to vacate an order to turn over property.*^® 
Mere irregularity in the form of the order will not 
vitiate it,*^^ although an order improvidently or er¬ 
roneously made may be vacated and the parties 
placed in statu quo.*^® 

The failure of a receiver to file the order ap- 

8& N.Y.—Hcrllhy v. Watkins, 10 N. 

T.S.2d 7, 266 App.Div. 339. 

JIulcdlotlooL to modify as affsotlng' 
finality of Jndymsnt 
Retention of jurisdiction to revise 
or modify, relating largely if not ex¬ 
clusively to change In debtor’s abil¬ 
ity to pay, does not affect finality of 
court's judgment as to other matters 
involved.—Goldman v. Adlman, 197 
'N.E. 632. 291 Mass. 492. 

Wfset of modifioatioa on order 
After modification, the original or¬ 
der becomes Inoperative.—Kantor v. 

Wile, 158 N.T.S. 115, 93 Mlsc. 438. 

Bsfnsal to modify held error 
N.T.—Bergman v. Buechler, 292 N. 

T.S. 882, 249 App.Div. 663. 

69. N.T.—Ryan v. Edgerton, 30 N. 

Y.S.2d 941, 177 Mlsc. 421. 

70. N.Y.—Matter of Van Ness, 46 N. 

Y.S. 676, 17 App.Div. 681. 

Vl. N.Y.—Chandler v. Fon du Lac, 

56 How.Pr. 449. 

23 C.J. P 869 note 24. 

79. Defective affidavit 
N.Y.—Cooman v. Board of Educa¬ 
tion, 37 Hun 96. 

73. N.Y.—Beebe v. Kenyon, 3 Hun 
73, 5 Thomps. & C. 271. 

74. N.Y.—Goldreyer v. Shatz, 114 
N.Y.S. 339. 

75. N.Y.—Shannon v. Steger, 78 N. 

Y.S. 163, 76 App.Dlv. 279. 

23 C.J. p 869 note 28. 

VfiL N.Y.—^Rockwood & Co. v. Trop, 

208 N.Y.S. 469, 212 App.Div. 883, 
reversing 207 N.Y.S. 507, 211 App. 

Div. 421. 

f?. Ark.—Raley v. Mitchell, 118 S. 

W.2d 674, 196 Ark. 604—Mabry v. 

Manney, 77 S.W.2d 976, 190 Ark. 

164. 

Oa.—Jones Motor Co. v. Macon Sav. 

Bank, 142 S.B. 199, 37 Ga.App. 767, 


pointing him as required by law will not vitiate an 
order directing delivery of property to the recciv- 
cr.7® 

§ 384. Actions or Proceedings in Aid of Exe¬ 
cution 

In some jurisdictions the Judgment creditor may In a 
proper case bring an action or proceeding In aid of the 
execution or may Intervene In a pending action. 

In some jurisdictions the judgment creditor may 
in a proper case bring an action or proceeding in 
aid of the execution,or may intervene in a pend¬ 
ing action.*^® In the absence of statute the judg¬ 
ment creditor cannot maintain an action at law 
against a debtor of the judgment debtor.^® Under 
statutes so providing, where it appears that a third 
person or corporation is indebted to the judgment 
debtor,®® or where there is a dispute as to a debt 
or property owing by or in the hands of a third 

the sheriff's right to open the box. 
—Trainer v. Saunders, 113 A. 681, 
270 Pa. 451, 19 A.L.R. 861. 

Action anthorliod by statnts 

Under a statute so providing, the 
judgment creditor may maintain an 
action against the debtor for refus¬ 
ing to pay the Judgment debt while 
having sufficient property concealed 
from legal process.—Allen v. Lyness. 
71 A. 936, 81 Conn. 626. 

Bxsontlon on oorpomto stock 
Pa.—Chin V. Teung, 34 Pa.Dist. & 
Co. 4. 

OironmstanoM boia not to wnnant 

action.—Benge v. Creech, 174 S.W. 
617, 163 Ky. 810—23 C.J. p 887 note 
63. 

Claim of ownerslilp by third porson 

In suit to enforce Hen of execu¬ 
tion, devisee of remainder as reward 
for taking care of testatrix and life 
tenant could not assert ownership 
of property because testatrix prom¬ 
ised to devise it to him.—^Deboe v. 
Brown, 22 S.W.2d 111, 231 Ky. 682. 

78. Utah.—^Wheelwright v. Salt 
Lake City National Copper Bank, 
133 P. 132, 42 Utah 679. 

23 C.J, p 887 note 64. 

79. Cal.—Matteson & Williamson 
Mfg. Co. V. Conley, 77 P. 1042, 144 
Cal. 483. 

80. Vatnrs of action 

A judgment creditor's action 
brought pursuant to the statute Is 
similar to an action by a receiver 
acting under the control of the court 
in supplementary proceedings, and 
the judgment creditor, like a receiv¬ 
er, can maintain the action as against 
contention that the statute In effect 
provides for garnishment.—Sher¬ 
wood V. U. S., C.C.A.N.Y., 112 P.2d 
687, certiorari granted U. S. v. Sher¬ 
wood, 61 S.Ct. 171, 311 U.S. 640, 85 L. 
Ed. 408, and reversed on other 


affirmed Macon Sav. Bank v. Jones 
Motor Co., 149 S.E. 217, 168 Ga. 
805. 

Kan.—Hosmer v. Mutual Reserve 
Ins. Co., 65 P.2d 296, 146 Kan. 381. 
Ky.—Herrell v. Davenport’s Ex'x, 82 
S.W.2d 506, 259 Ky. 514. 

N.Y.—Dillon V. Spilo, 9 N.E.2d 864. 
276 N.Y. 2?5. affirming 294 N.Y.S. 
876, 250 App.Div. 543. 

23 C.J. p 887 note 62. 

Actions to reach property not reach¬ 
able by execution see Creditors' 
Suits I 7. 

Relief of creditors against fraudu¬ 
lent conveyances see the -CXJ.S. ti¬ 
tle Fraudulent Conveyances 9 304, 
also 27 C.J. p 701 note 9'5-p 702 
note 97. 

Mature of proceeding 

(1) A "proceeding in aid of ex¬ 
ecution" is in fact garnishment after 
Judgment and is very similar to a 
garnishee process.—Bazzoll v. Lar¬ 
son, 178 N.E. 331, 40 Ohio App. 321. 

(2) It appeals directly to the equi¬ 
ty side of the court which must give 
ear to any claim based on equitable 
principles.—Michigan State Indus¬ 
tries V. Fischer Hardware Co., 197 
N.E. 785, 50 Ohio App. 153. 

Order directing opening of eafe-de- 
posit bon 

(1) An order directing a bank 
leasing a safe-deposit box to open 
it for levy by sheriff Is primarily In 
direct aid of execution, rather than 
order In garnishment proceedings, 
and such order is proper.—O’Connor 
V. McManus, N.D., 299 N.W. 22. 

(2) However, it has also been held 
that the court cannot require an ex¬ 
ecution debtor to open a safe de¬ 
posit box rented by him, to enable 
the sheriff to seise the contents, al¬ 
though the aid of the court might be 
secured on proper showing to enforce 
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party;*! the court may authorize an action to be 
brought against such third party. In an action in 
aid of execution, as against third persons the judg¬ 
ment creditor ordinarily has no greater rights than 
the judgment debtor.** 

In a judgment creditor’s action to reach the judg¬ 
ment debtor’s income from a trust fund, the fact 
that the income is insufficient for the support and 
maintenance of the debtor has been held not to 
constitute a valid legal defense.** 

Proceedings in aid of execution seeking to reach 
wages of the debtor may be barred, where the stat¬ 
ute so provides, by the appointment of a trustee on 
the application of the debtor for the pro rata dis¬ 
tribution among listed creditors of his wages over 
the amount exempt to him.*^ 

An attachment may be had as a matter of right 
in an action in aid of execution without the affi¬ 
davit or bond usually required.** 

Limitations, An action in aid of execution against 
the debtor of the judgment debtor is not barred as 
long as the judgment debtor’s right of action is not 
barred.** 

Jurisdiction and venue. An action in aid of exe¬ 
cution must be brought in the court having juris¬ 
diction thereof.**^ The statutes relating to the ven¬ 
ue of ordinary adversary actions have been held not 


§ 384 

to apply to a statutory cause of action in aid of 
execution.** 

Parties. Under some statutes where the action 
or proceeding is instituted to reach property held 
or claimed by a third person or an indebtedness 
owing by him to the debtor, both such person and 
the debtor are necessary parties thereto ;** but 
third persons cannot be made defendants for any 
purpose other than to answer as to any property 
held by them belonging to the judgment defendant, 
or as to their indebtedness to him.** Apart from 
such statutes, it has been held that a bill in aid of 
execution should include the parties to whom the 
defendant claims to have sold the property.*! 

Where the creditor waives an answer by the debt¬ 
or, the court may refuse to permit him to file an an¬ 
swer and make new parties.** 

Notice to judgment debtor. Notice of the ac¬ 
tion need not be given the judgment debtor where 
it is brought under a statute authorizing an ac¬ 
tion against a third person indebted to, or having the 
possession or control of money or property of, the 
debtor and not expressly requiring that notice be 
given him or that he be made a party.®* 

Pleadings. The character of the pleadings in an 
action in aid of execution may be governed by stat¬ 
ute.** 


BXECUTIONB 


grounds 61 S.Ct. 767, 312 U.S. 584, 
85 L.Ed. laSS. 

United States Is a ‘*person** with¬ 
in the language of the statute.— 
Sherwood v. U, S., supra. 

81. Cal.—Travis Glass Co. v. Llbbet- 
Bon, 200 P. 595, 186 Cal. 724—Deer- 
Ing v. Richardson-Kimball Co., 41 
P. 801, 109 Cal. 73—Herrlich v. 
Kaufmann, 33 P. 857, 99 Cal. 271, 
37 Am.S.R. 50—Bryant v. Bank of 
California, 7 P. 128, 2 Cal.Unrep. 
Cas. 475, affirmed 8 P. 644, 2 Cal. 
Unrep.Cas. 667—Booge v. First 
Trust & Savings Bank of Pasa¬ 
dena, Super., 116 P.2d 503. 

Mont.—Sweeney v. Schlesslnger, 45 
P. 213, 18 Mont. 326. 

23 C.J. p 887 note 68. 

Ofloer levying sxeontlon must at 
the request of the Judgment credi¬ 
tor, under a statute so providing, in¬ 
stitute a suit in his own name as 
such officer to liquidate the amount. 
If any, owed.—Barrett Co. y. United 
Bldg. & Const. Co., 186 A. 477, 6 N.J. 
Mlsc. 87. 

Action Is not part of snpplsmontol 
prooeodlngs 

Cal.—Booge v. First Trust & Sav¬ 
ings Bank of Pasadena, Super., 116 
P.2d 603. 

88. Bigbts of Judgment orsdltozB to 
notost payable to debtor, in posses- 

83 C. J.S.-45 


Sion of third party, were identical 
with those of debtor.—Herrell v. 
Davenport’s Ex’x, 82 S.W.2d 506, 259 
Ky. 514. 

83. N.Y.—Dillon v. Spllo, 9 N.E.2d 
864, 275 N-.Y. 275, affirming 294 N. 
Y.S. 876, 250 App.Div. 643. 

84. Statute held valid 

Ohio.—McWhorter v. Curran, 13 N. 
E.2d 362 , 57 Ohio App. 233. 

85. Ky.—Commonwealth v. Partin, 
3 S W.2d 779, 223 Ky. 406. 

86. Cal.—Nordstrom v. Corona City 
Water Co., 100 P. 242, 166 Cal. 206, 
132 Am.S.R. 81. 

87. Court of equity 

(1) Court of equity had Jurisdic¬ 
tion of bill for discovery and ac¬ 
counting in aid of execution.—John¬ 
son V. Lyon, 143 A. 373, 103 N.J.Eq. 
315. 

(2) Chancery court of Perry Coun¬ 
ty had Jurisdiction of statutory ac¬ 
tion for discovery, where Judgment 
sought to be enforced and execution 
issued thereon were rendered and is¬ 
sued out of circuit court of Perry 
County, notwithstanding defendants 
were not residents of or summoned 
in Perry County.—^Morgan Utilities 
V. Perry County, 37 S.W.2d 74, 183 
Ark. 542. 


88. Ark.—Morgan Utilities v. Perry 
County, supra. 

88, Ind.—American White Bronze 
Co. V. Clark, 23 N.E. 855, 123 Ind. 
230. 

23 C.J. p 887 note 71. 

9a Ind.—Burt v. Hoettlnger, 28 
Ind. 214. 

23 C.J. p 887 note 72. 

81. Puerto Rico.—Torrens v. Perez, 
2 Puerto Rjco Fed. 360. 

98. Ind.—Cooke v. Ross, 22 Ind. 
1'57. 

93. Cal.—High v. Bank of Com¬ 
merce. 30 P. 556, 95 Cal. 386, 29 
Am.S.R. 121. 

23 C.J. p 887 note 74. 

94. Zh Zadlaaa 

(1) Under the statutes and prac¬ 
tice, formal pleadings, other than 
the affidavit or verified complaint 
and demurrers and motions to test 
the sufficiency thereof, are unneces¬ 
sary.—Eden v. Everson, 65 Ind. 113 
—Beckman Supply Co. v. Newell, 
118 N.E. 962, 68 Ind.App. 679. 

(2) 'Where pleadings other than 
those authorized by statute are filed 
they may be disregarded.—^Beckman 
Supply Co. v. Newell, supra. 

(3) After the making of an order 
requiring the parties to appear OAd 
answer, the proceedings are sum- 
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The complaint must state facts sufficient to con¬ 
stitute a cause of action.^^ It should show at least 
generally that judgment was recovered by the judg¬ 
ment creditor against the judgment debtor,and 
the issuance of an execution thereon to the proper 
county.®^ Although there is contrary authority,®® 
it has been held that the complaint should aver that 
the court made the requisite order permitting the 
action.®® The complaint must also allege that the 
third party has property of the debtor or is indebt¬ 
ed to him,l which with other property claimed by 
him as exempt will exceed the amount exempt by 
law;® that the judgment debtor holds no property 
other than that sought to be reached in the hands of 
such third person subject to execution sufficient to 
satisfy the judgment;® that the debtor unjustly re¬ 
fuses to apply the money or property sought to be 
reached to the satisfaction of the judgment;^ the 
nature of the claim sought to be enforced against 
the third party;® and if it is sought to establish 
fraud or a trust relation between the debtor and the 
third party the necessary facts must be stated.® 
Plaintiff need not anticipate or negative matters of 
defense.^ If the action is against the judgment 
debtor, under a statute, for refusing to pay the debt 
while having property concealed, the complaint need 
not aver that the action was brought under such 
statute.® In some jurisdictions, if the creditor seeks 
to subject a particular claim to the payment of his 
judgment he should file a verified complaint at 


first,® or he may compel the debtor to answer under 
oath and frame his complaint from the informa¬ 
tion thus obtiffined.i® The failure to verify the com¬ 
plaint may be waived by the interposition of an an¬ 
swer to the merits.l^ 

In some jurisdictions a written answer may be 
waived and where plaintiff has waived an an¬ 
swer by the debtor the court may refuse to permit 
him to file one.^® Where a written answer is un¬ 
necessarily interposed, its sufficiency may be ques¬ 
tioned by motion;!^ a demurrer is not required.^® 
Indeed, rulings on a demurrer to the answer are im¬ 
material and cannot constitute reversible error.i® 
If an answer is filed, it has been held that it must 
be duly verified or it will be rejected.!*^ Likewise 
it has been held a part of the answer not duly veri¬ 
fied may be stricken out.^® Even sworn denials by 
the debtor and the third person of any indebtedness 
between them is not conclusive on plaintiff ;l® the 
judgment debtor cannot in his pleadings raise the 
question of the liability of a third person alleged 
to be indebted to him.®® 

It has been held that in a proceeding in aid of 
execution on corporate stock a plea that the stock 
sought to be reached is worthless and exempt from 
execution cannot be considered.®^ 

Evidence, The burden is on the creditor to es¬ 
tablish the facts necessary to warrant relief.®® 
Thus the burden is on the creditor to show the ex- 


mary, without further pleadinfirs, and 
therefore no written answer Is nec¬ 
essary.—Carpenter v. Vanscoten, 20 
Ind. 50. 

95. Ky.—Moore v. Touner, 1 Dana 
516. 

Pa.—Zanin v. Forlin, 5 Sch.Reg. 843, 
52 York Legr.Hec. 149. 

22 C.J. p 888 note 75. 

€h>iiiplalat held sufioUiLt 

Ark.—Raley v. Mitrhell, 118 S.W.2d 
674, 196 Ark. 504—Morgan Utili¬ 
ties V. Perry County, 37 S.W.2d 74, 
188 Ark. 542. 

96L Cal.—High v. Commerce Bank, 
SO P. 556. 95 Cal. 386, 20 Am.S.R. 
121--<McCutcheon v. Weston, 2 P. 
727, 65 Cal. 37. 

23 C.J. p 888 note 76. 
asmhitlon of tiMirazlpt 

It Is not necessary to make a 
transcript of the Judgment, or any 
part of It, an exhibit in the case.— 
Dunning v. Rogers, 69 Ind. 272. 

97. Ind.—Pouder v. Tate, N.E. 

291, 111 Ind. 148. 

23 C.J. p 888 note 82. 

96b Mont.—-Sweeney v. Schlesslnger. 
45 P. 213, 18 Mont. 326. 

96. Cal.—Bryant v. Bank of Cali¬ 
fornia, 7 P. 128, 2 Cal.Unrep. Cas. 


475, affirmed 8 P. 644, 2 Cal.Unrep. 
Cas. 567. 

Allogatioa held snfiolent 

Cal.—High V. Rank of Commerce, 30 
P. 556, 95 Cal. 386, 29 Am.S.R. 121. 

1. Ind.—Murphy v. Busick, 53 N.E. 
475, 22 Ind.App. 247, 72 Am.S.R. 
304. 

23 C.J. p 888 note 83. 

Property held snStoiently deeeslbed 

Ky.—Deboe v. Brown, 22 S.W.2d 111, 
231 Ky. 682. 

2. Ind.—McKinney v. Snider, 18 N. 
E. 526, 116 Ind. 160. 

23 C.J. p 888 note 84. 

3. Ind.—Vordermark v. Wilkinson, 
46 N.E. 336, 147 Ind. 66. 

23 C.J. p 888 note 85. 

4. Ind.—Mitchell v. Bray. 6 N.E. 
617. 106 Ind. 26>5. 

23 C.J. p 888 note 86. 

6. Ind.—Harris v. Howe, 28 N.E. 
711, 2 lnd.App. 419. 

0. Ind.—Harris v. Howe, supra. 

7. Ind.—Murphy v. Busick, 53 N. 
E. 475, 22 Ind.App. 247, 72 Am.S.R. 
304. 

23 C.J. p 888 note 89. 

8. Conn.—^Allen v. liyness, 71 A. 
986, 81 Conn. 626. 
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8. Ind.—Banty v. Buckles, 68 Ind. 
49. 

Ida Ind.—Banty v. Buckles, supra. 
11. Ind.—Folsom v. Scott, 15 Ind. 
187. 

18. Ind.—Coffin v. McClure, 23 Ind. 
356. 

13. Ind.—Cooke v. Ross, 22 Ind. 167. 

14. Ind.—Coffin v. McClure, 23 Ind. 
366. 

15. Ind.—Coffin v. McClure, supra. 

16. Ind.—^Wallace v. Lawyer. 91 
Ind. 128—Kendallvllle First Nat. 
Bank v. Stanley. 30 N.E. 799, 4 
Ind.App. 213. 

17. Ind.—^Routh v. Spencer, 80 Ind. 
848. 

18. Ind.—Coffin v. McClure, 23 Ind. 
356. 

19. Ind.—Toledo, W. & W. R. Co. 
V. Howes, 68 Ind. 468. 

80. Ind.—Cooke v. Ross, 22 Ind. 157. 

81. Pa.—Chin v. Teung, 34 Pa.Diat. 
& Co. 4. 

88ta Conn.—^Allen v. Lyness, 71 A. 
936, 81 Conn. 626. 

Ky.—Herrell v. Davenport’s Bx’x, 82 

S.W.2d 606, 269 Ky. 614. 
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istence of inter^ts sought to be reached.*® Where 
the. allegations of the petition are taken as pritna 
facie true, after a traverse by the debtor, the debt¬ 
or must make sufficient proof to cast on plaintiff the 
burden of proving such allegations.** 

To support a judgment all the facts necessary to 
entitle plaintiff to the relief sought must be proved,*® 
and such facts must be established in the same man¬ 
ner as in other civil actions.*® Thus there must be 
not only proof of the issue of execution on the judg¬ 
ment against the debtor where that fact is denied,*7 
but also evidence sufficiently describing the property 
sought to be reached** and showing that it is sub¬ 
ject to execution,** as well as proof of the claim 
due the judgment debtor.*® 

Evidence affecting the original judgment is not 
admissible.*! Evidence in behalf of plaintiff is ad¬ 
missible to overcome evidence of the debtor that he 
has no property subject to execution;** but evi¬ 
dence of the third parly is not evidence against the 
debtor,** and written evidence of transactions as to 
which the facts may be elicited from the debtor is 
immaterial.*^ 

The evidence must be sufficient to show the exist¬ 
ence of property or an indebtedness applicable to 
the judgment.*® 

Trial and judgment» The question of the owner¬ 
ship of the property described in plaintiff's pleading 
may be tried and determined.*® The party calling 


a witness is under no obligation to inform the court 
as to the testimony he expects to elicit if the wit¬ 
ness is permitted to answer the question.*^ 

Where errors occur on the trial, objections must 
be made and exceptions saved and presented in and 
by the record, in the same manner as in any other 
civil action.** An exception which treats one par¬ 
agraph of an answer as an entire answer is bad for 
indefinileness.** 

The court is not required to make special findings 
of fact and to state its conclusions of law thereon.*® 
Where a special finding of facts has been made, it 
will be treated as a general finding only.*! 

The judgment must be supported by. the evi¬ 
dence,** and must grant appropriate relief.** A 
second personal judgment should not be rendered.** 

§ 385. Receivers 

A receivership in proceedings suppiementary to execu¬ 
tion is a creation of statute and not a remedy in equity. 
The receiver is not, except In a technical sense, an offleer 
or instrumentality of the court, but represents and is an 
agent of the Judgment debtor, the Judgment creditor at 
whose instance he was appointed, and such other Judg¬ 
ment debtors as may have caused the receivership to be 
extended to their claims. 

A receivership in proceedings supplementary to 
execution is a creation of statute*® and not a rem¬ 
edy in equity.*® The authority for such a proceed¬ 
ing, where it exists, usually is found in a special 
statute,**^ and the proceeding is not governed by the 


23. Ind.—Fowler v. Hobbs, 86 Ind. 
131. 

La.—Thompson v. Muller, 36 
La.Ann. 728. 

23 C.J. p 889 note 19. 

2& Ky.—^Herrell v. Davenport’s 

Ex*x, 82 S.W.2d 506, 259 Ky. 514. 
96w Ind.—Balz v. Benninghof, 32 N. 
E. 595, 5 Ind.App. 522. 

27. Ind.—Chandler v. Caldwell, 17 

Ind. 256—Balz v. Benninghof, 32 

K. E. 695, 5 Ind.App. 522. 

28. Ind.—^Wallace v. Lawyer, 91 Ind. 
128. 

29. Ind.—‘Lowry v. McAlister, 86 
Ind. 543. 

3a Ind.—Wallace v. Lawyer, 91 

Ind. 128. 

8X. Ind.—Hobbs v. Town of Eaton, 
78 N.E. 333, 38 Ind.App. 628. 

23 C.J. p 889 note *12. 

38i Ind.—^Blpus V. Deer, 5 N.E. 894, 
106 Ind. 13*5. 

Ky.—Ringgold v. Troutman, 13 Ky. 

L. 589. 

88. Ind.—O'Brien v. Flanders, 68 
Ind. 22. 

84. Ind.—Comstock v. Grlndle, 23 
N.E. 494, 121 Ind. 469. 


35. •Cal.—High V. Bank of Com¬ 
merce, 37 P. 508, 103 Cal. 625. 

23 C.J. p 889 note 1'6. 

Bvldsnos of debrlor’s insolvency beia 
snlAolent 

Cal.—Travis Glass Co. v. Ibbetson, 
200 P. 595. 186 Cal. 724. 

Frln&a faole case of creditor held 
overcome 

Mich.—Schick V. Levine, 226 N.W. 
220, 247 Mich. 595. 

3a Ind.—Burkett v. Bowen, 21 N.E. 
38, 118 Ind. 379. 

Contra Burt v. Hoettinger, 28 Ind. 
214. 

37. Ind.—Comstock v. Grlndle, 23 
N.E. 494, 122 Ind. 459. 

23 C.J. p 889 note 21. 

3a Ind.—^Klssell v. Anderson, 73 
Ind. 485. 

39. Ind.—Coffin v. McClure, 23 Ind. 
356. 

4a Ind.—Hutchinson v. Trauerman, 
13 N.E. 412, 112 Ind. 21—Beckman 
Supply Co. V. Newell, 118 N.E. 962, 
68 lnd.App. 679. 

23 C.J. p 889 note 22. 

41. Ind.—Beckman Supply Co. v. 
Newell, supra—Balz v. Bennlng- 
hot 32 N.E. '595, 5 lnd.App. 622. 
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4a. Ind.—Hobbs v. Town of Eaton, 
78 N.E. 333. 38 Ind.App. 628. 

43. Ind.—Eden v. Everson, 65 Ind. 
113. 

Prooeedlag la aid of eaeoutloa oa 
corporate stock 

Pa.—Chin v. Teung. 34 Pa. Dist. & 
Co. 4. 

Amoaat of rsoovery 

Equitable garnishment by way of 
statutory suit for discovery war¬ 
rants recovery up to filing of an¬ 
swer rather than to trial.—Mabry 
V. Manney, 77 S.W.2d 975, 190 Ark. 
154. 

Order directing garnishee to open 
safety deposit boa, instead of being 
directed to sheriff, is valid.—O’Con¬ 
nor V. McManus, N.D., 299 N.W. 22. 

44. Ky.—Nunnelley v. Nunnelley, 
54 S.W.2d 931, 246 Ky. 250—Shaw 
V. McKnighl-Keaton Grocery Co., 
21 S.W.2d 269, 231 Ky. 223. 

45. N.T.—Brown v. Guerin, 296 N.T. 
S. 837, 163 Misc. 79—Maurice v. 
Travelers' Ins. Co., 201 N.Y.S. 369, 
121 Misc. 427. 

46. N.Y.—Brown v. Guerin, 296 N. 
Y.S. 837, 163 Misc. 79. 

47. S.C.—^Deer Island Lumber Co. v. 
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The complaint must state facts sufficient to con¬ 
stitute a cause of action.^^ It should show at least 
generally that judgment was recovered by the judg¬ 
ment creditor against the judgment debtor,®® and 
the issuance of an execution thereon to the proper 
county.®*^ Although there is contrary authority,®® 
it has been held that the complaint should aver that 
the court made the requisite order permitting the 
action.®® The complaint must also allege that the 
third party has property of the debtor or is indebt¬ 
ed to him,i which with other property claimed by 
him as exempt will exceed the amount exempt by 
law;® that the judgment debtor holds no property 
other than that sought to be reached in the hands of 
such third person subject to execution sufficient to 
satisfy the judgment;® that the debtor unjustly re¬ 
fuses to apply the money or property sought to be 
reached to the satisfaction of the judgment;® the 
nature of the claim sought to be enforced against 
the third party;® and if it is sought to establish 
fraud or a trust relation between the debtor and the 
third party the necessary facts must be stated.® 
Plaintiff need not anticipate or negative matters of 
defense.^ If the action is against the judgment 
debtor, under a statute, for refusing to pay the debt 
while having property concealed, the complaint need 
not aver that the action was brought under such 
statute.® In some jurisdictions, if the creditor seeks 
to subject a particular claim to the payment of his 
judgment he should file a verified complaint at 


first,® or he may compel the debtor to answer under 
oath and frame his complaint from the informa¬ 
tion thus obttfined.^® The failure to verify the com¬ 
plaint may be waived by the interposition of an an¬ 
swer to the merits.i^ 

In some jurisdictions a written answer may be 
waived;^® and where plaintiff has waived an an¬ 
swer by the debtor the court may refuse to permit 
him to file one.^® Where a written answer is un¬ 
necessarily interposed, its sufficiency may be ques¬ 
tioned by motion;!^ a demurrer is not required.^® 
Indeed, rulings on a demurrer to the answer are im¬ 
material and cannot constitute reversible error.i® 
If an answer is filed, it has been held that it must 
be duly verified or it will be rejected.^*^ Likewise 
it has been held a part of the answer not duly veri¬ 
fied may be stricken out.^® Even sworn denials by 
the debtor and the third person of any indebtedness 
between them is not conclusive on plaintiff;^® the 
judgment debtor cannot in his pleadings raise the 
question of the liability of a third person alleged 
to be indebted to him.®® 

It has been held that in a proceeding in aid of 
execution on corporate stock a plea that the stock 
sought to be reached is worthless and exempt from 
execution cannot be considered.®^ 

Evidence. The burden is on the creditor to es¬ 
tablish the facts necessary to warrant relief.®® 
Thus the burden is on the creditor to show the ex- 


inary, without further pleadingrs* and 
therefore no written answer Is nec¬ 
essary.—Carpenter v. Vanscoten, 20 
Ind. 50. 

95. Ky.—Moore v. Toung, 1 Dana 
616. 

Pa.—Zanin v. Forlln, 5 Sch.Re^. 343, 
52 York Deg.Rec. 149. 

22 C.J. p 888 note 75. 

Oomplalat held sufflcleiit 

Ark.—Raley v. Milchell, 118 S.W.2d 
674, 196 Ark. 604—Morgan Utili¬ 
ties V. Perry County, 37 S.W.2d 74, 
183 Ark. 642. 

961 Cal.—High v. Commerce Bank, 
30 P. 566. 95 Cal. 386, 29 Am.S.R. 
121—McCutcheon v. Weston, 2 P. 
727. 65 Cal. 37. 

23 C.J. p 888 note 76. 

Mshlhltloa of trmasezlpt 

It is not necessary to make a 
transcript of the Judgment, or any 
part of It, an exhibit in the case.— 
Dunning v. Rogers, 69 Ind. 272. 

97. Ind.—Pouder v. Tate, N.E. 

291, 111 Ind. 148. 

23 C.J. p 888 note 82. 

96L Mont—Sweeney v. Schlesslnger, 
46 P. 213, 18 Mont. 826. 

99l Cal.—Bryant v. Bank of Cali¬ 
fornia, 7 P. 128, 2 Cal. Unrep. Cas. 


475, afllrmed 8 P. 644, 2 Cal.XTnrep. 
Cas. 567. 

Allegation held snflloient 

Cal.—High V. Bank of Commerce, 30 
P. 556, 95 Cal. 386, 29 Am.S.R. 121. 
1. Ind.—Murphy v. Busick, 63 N.E. 

476, 22 Ind.App. 247, 72 Am.S.R. 
304. 

23 C.J. p 888 note 83. 

Property held snttoiently deeozihed 

Ky.—Deboe v. Brown, 22 S.W.2d 111, 
231 Ky. 682. 

5. Ind.—McKinney v. Snider, 18 N. 
E. 626, 116 Ind. 160. 

23 C.Jt p 888 note 84. 

3. Ind.—Vordermark v. Wilkinson, 
46 N.E. 336. 147 Ind. 56. 

23 C.J. p 888 note 85. 

A. Ind.—Mitchell v. Bray. 6 N.E. 

617. 106 Ind. 26*5. 

23 C.J. p 888 note 86. 

6. Ind.—Harris v. Howe, 28 N.E. 
711, 2 lnd.App. 419. 

6. Ind.—Harris v. Howe, supra. 

7. Ind.—Murphy v. Busick, 63 N. 
B. 475, 22 Ind.App. 247, 72 Am.S.R. 
804. 

23 C.J. p 888 note 89. 

8 . Conn.—^Allen v. Iiyness, 71 A* 
936, 81 Conn. 626. 
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9- Ind.—Banty v. Buckles, 68 Ind. 
49. 

10m Ind.—Banty v. Buckles, supra. 
11. Ind.—Folsom v. Scott, 15 Ind. 
187. 

18. Ind,—Coffin v. McClure, 23 Ind. 
356. 

13. Ind.—Cooke v. Ross, 22 Ind. 157. 

14. Ind.—CofHn v. McClure, 23 Ind. 
35’6. 

15. Ind.—Coffin v. McClure, supra. 

16. Ind.—^Wallace v. Lawyer, 91 
Ind. 128—Kendallville First Nat 
Bank v. Stanley, 30 N.E. 799, 4 
Ind.App. 213. 

17. Ind.—Routh v. Spencer, 80 Ind. 
348. 

18. Ind.—Coffin v. McClure, 23 Ind. 
356. 

19. Ind.—Toledo, W. A W. R. Co. 
V. Howes, 68 Ind. 468. 

2D. Ind.—Cooke v. Ross, 22 Ind. 167. 

81. Pa.—Chin v. Teung, 34 Pa.DiBt 
& Co. 4. 

88 . Conn.—Allen v. Lyness, 71 A. 
936, 81 Conn. 626. 

Ky.—Herrell v. Davenport's Ex'x, 83 
S.W.2d 606, 269 Ky. 614. 
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istence of interests sought to be reached.^* Where 
the allegations of the petition are taken as prima 
facie true, after a traverse by the debtor, the debt¬ 
or must make sufficient proof to cast on plaintiff the 
burden of proving such allegations.^* 

To support a judgment all the facts necessary to 
entitle plaintiff to the relief sought must be proved,25 
and such facts must be established in the same man¬ 
ner as in other civil actions.26 Thus there must be 
not only proof of the issue of execution on the judg¬ 
ment against the debtor where that fact is denied,27 
but also evidence sufficiently describing the property 
sought to be reachcd25 and showing that it is sub¬ 
ject to execution,22 as well as proof of the claim 
due the judgment debtor.*® 

Evidence affecting the original judgment is not 
admissible.21 Evidence in behalf of plaintiff is ad¬ 
missible to overcome evidence of the debtor that he 
has no property subject to execution ;22 but evi¬ 
dence of the third party is not evidence against the 
debtor,22 and written evidence of transactions as to 
which the facts may be elicited from the debtor is 
immaterial.2* 

The evidence must be sufficient to show the exist¬ 
ence of property or an indebtedness applicable to 
the judgment.*® 

Trial and judgment. The question of the owner¬ 
ship of the property described in plaintiff's pleading 
may be tried and determined.*® The party calling 


§ 385 

a witness is under no obligation to inform the court 
as to the testimony he expects to elicit if the wit¬ 
ness is permitted to answer the question.*7 

Where errors occur on the trial, objections must 
be made and exceptions saved and presented in and 
by the record, in the same manner as in any other 
civil action.** An exception which treats one par¬ 
agraph of an answer as an entire answer is bad for 
indefiniteness.** 

The court is not required to make special findingfs 
of fact and to state its conclusions of law thereon.*® 
Where a special finding of facts has been made, it 
will be treated as a general finding only.*^ 

The judgment must be supported by, the evi¬ 
dence,** and must grant appropriate relief.** A 
second personal judgment should not be rendered.** 

§ 385. Receivers 

A receivership in proceedings suppiementary to execu¬ 
tion is a creation of statute and not a remedy in equity. 
The receiver is not, except in a technical sense, an officer 
or instrumentaiity of the court, but represents and is an 
agent of the Judgment debtor, the judgment creditor at 
whose instance he was appointed, and such other Judg¬ 
ment debtors as may have caused the receivership to be 
extended to their claims. 

A receivership in proceedings supplementary to 
execution is a creation of statute*® and not a rem¬ 
edy in equity.*® The authority for such a proceed¬ 
ing, where it exists, usually is found in a special 
statute,*7 and the proceeding is not governed by the 


gs. Ind.—Fowler v. Hobbs, 86 Ind. 
131. 

24). La.—Thompson v. Muller, 36 
La.Ann. 728. 

23 C.J. p 889 note 19. 
a6y Ky.—Hcrrell v. Pavenport’s 
Ex’x. 82 S.W.2d 506, 259 Ky. 614. 
201 Ind.—Balz v. Benninghof, 32 N. 
E. 596, 5 Ind.App. 522. 

27. Ind.—Chandler v. Caldwell, 17 
Ind. 256—Balz v. Benninghof, 32 
N.E. 695. 5 lTid.App. 522. 

28. Ind.—Wallace v. Lawyer, 91 Ind. 
128. 

29. Ind.—^Lowry v. McAlister, 86 
Ind. 543. 

30b Ind.—Wallace v. Lawyer, 91 
and. 128 . 

81. Ind.—Hobbs v. Town of Eaton. 

78 N.E. 333, 38 Ind.App. 628. 

23 C.J. p 889 note 12. 

32. Ind.—Bipus v. Deer, 6 N.E. 894. 
106 Ind. 13*6. 

Ky.—Ringgold v. Troutman. 13 Ky. 
L. 589. 

33. Ind.—O'Brien v. Flanders, 58 
Ind. 22. 

34. Ind.—Comstock v. Grlndle, 23 
N.E. 494. 121 Ind. 459. 


35. Cal.—High v. Bank of Com¬ 
merce, 37 P. 508, 103 Cal. 525. 

23 C.J. p 889 note 1-6. 

Bvidenoe of debtor’s InsolTeacy hold 
snttoleiLt 

Cal.—Travis Glass Co. v. Ibbetson, 
200 P. 595, 186 Cal. 724. 

Frlnut faolo oase of creditor held 
overcome 

Mich,—Schick v. Levine, 226 N.W. 
220. 247 Mich. 595. 

36l Ind.—Burkett v. Bowen, 21 N.E. 
38, 118 Ind. 379. 

Contra Burt v. Hoettinger, 28 Ind. 
214. 

37. Ind.—Comstock v. Grlndle, 23 
N.E. 494, 121 Ind. 469. 

23 C.J. p 889 note 21. 

38. Ind.—Kissell v. Anderson, 73 
Ind. 485. 

3^ Ind.—Coffin v. McClure, 23 Ind. 
356. 

40. Ind.—Hutchinson v. Trauerman, 
13 N.E. 412, 112 Ind. 21—Beckman 
Supply Co. V. Newell, 118 N.E. 962, 
68 lnd.App. 679. 

23 C.J. p 889 note 22. 

41. Ind.—Beckman Supply Co. v. 
Newell, supra—Balz v. Benning- 
hof, 32 N.E. '595, 5 Ind.App. 522. 
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42. Ind.—Hobbs v. Town of Eaton, 
78 N.E. 333, 38 Ind.App. 628. 

43. Ind.—Eden v. Everson, 65 Ind. 
113. 

Frooeedlng la aid of ezeontloa oa 
corporate stock 

Pa.—Chin V. Teung, 34 Pa. Dist. & 
Co. 4. 

Amonat of reoovery 

Equitable garnishment by way of 
statutory suit for discovery war¬ 
rants recovery up to filing of an¬ 
swer rather than to trial.—Mabry 
V. Manney, 77 S.W.2d 976, 190 Ark. 
154. 

Order dlreetiag garalshee to opea 
safety deposit boa, instead of being 
directed to sheriff. Is valid.—O’Con¬ 
nor V. McManus, N.D., 299 N.W. 22. 

44. Ky.—Nunnelley v. Nunnelley, 
54 S.W.2d 931. 246 Ky. 250—Shaw 
V. McKnight-Keaton Grocery Co., 
21 S.W.2d 269, 231 Ky. 223. 

45. N.Y.—Brown v. Guerin. 296 N.Y. 
S. 837, 163 Misc. 79—Maurice v. 
Travelers’ Ins. Co., 201 N.Y.S. 869. 
121 Misc. 427. 

46. N.Y.—Brown v. Guerin, 296 N. 
Y.S. 837. 168 Misc. 79. 

47. S.C.—^Deer Island Lumber Co. v. 
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rules or statutes relating to receivers in general.^^ 

A receiver appointed in proceedings supplementa¬ 
ry to execution stands in a position different from 
that of a receiver in equity^® or in bankruptcy.^® 
Thus he is not, except in a technical sense, an officer 
or instrumentality of the court,5i and he represents 
only the judgment debtor, the judgment creditor at 
whose instance he was appointed, and such other 
judgment creditors as may have caused the receiv¬ 
ership to be extended to their claims.®^ He is not 
only the agent or representative, of the debtor,®® 
but he also represents,®^ and is an instrumentality 
of,®® and a trustee for,®® the judgment creditors. 

§ 386. Grounds for and Right to Re¬ 

ceivership 

a. In general 

b. Conditions precedent in general 

c. Property applicable to judgment 

d. Absence of other remedies 

a. In General 

A receiver may be appointed In a proper caee, and 
usually le appointed In eueh a eaie aa a matter of course, 
although, In the absence of statutory provision to other 
effect, the matter Is one within the discretion of the 
court. A receivership Is proper as ancillary to an In¬ 


junction roctralnfno diapooltlon of the iloMor’s profMrty; 
to offaotuate an order for payment or delJvory of prop* 
orty; to permit suit to set aside alleged fraudulent 
transfers; and to afford a remedy where Indebtedneca or 
title le In dispute. 

A receiver may be appointed in a proper case, as 
authorized by statute or otherwise,®7 and such an 
appointment is usually a matter of course.®® In 
the absence of statutory provision to other effect, 
however, the matter is one within the discretion of 
the court,®® and its discretion in this respect is 
broad,®® although of course it must be exercised le¬ 
gally and not arbitrarily.®^ 

A receivership is proper as ancillary to an in¬ 
junction to restrain a disposition of the debtor’s 
property;®® to give effect to an order in the pro¬ 
ceedings requiring the payment of money or deliv¬ 
ery of property;®® for the purpose of allowing suit 
to be brought to set aside alleged fraudulent trans¬ 
fers;®^ and in order to afford a remedy where an 
order to pay over or deliver cannot be made because 
the indebtedness or title is disputed by a third par¬ 
ty.®® The appointment of a receiver to examine 
claims of lien creditors and mortgagees to the prop¬ 
erty, and make recommendations to the court con¬ 
cerning them, is improper;®® and it has been said 
to be questionable whether a receiver of a joint 


Virgrlnia-Oarolina Chemical Co., 97 
S.E. 83S, 111 S.O. 299. 

Wash.—Pappas v. Taylor, 244 P. 390, 
138 Wash. 22. 

48. N.Y.—Stephens v. Meriden Bri¬ 
tannia Co.. 64 N.E. 781, 160 N.T. 
178, 73 Am.S.R. 678—Berliner v. 
Kuttnerr, 147 N.Y.S. 308, 86 Mlsc. 
461. 

48. N.Y.—Smith v. Mcader Pen Cor¬ 
poration. 6 N.Y.S.2d 919, 169 Mlsc. 
238. reversed on other grrounds 8 
N.y.S.2d 39. 265 App.Dlv. 397, af¬ 
firmed 20 N.E.2d 13. 280 N.Y. 654. 

SOl N.Y.—Smith v. Meader Pen Cor¬ 
poration. supra, 

61. N.Y.—Powley v. Borland Bldcr. 
Co., 17 N.Y.S.24 436, 173 Mlsc. 671 
—In re Chambers’ Estate, 7 N.Y. 
S.2d 260. 169 Mlsc. 124. 

88. N.Y.—Stephens v. Meriden Bri¬ 
tannia Co.. 64 N.E. 781, 160 N.Y. 
178, 73 Am.S.R. 678, reversing 43 
N.Y.S. 226. 13 App.Div. 268. 

28 C.J. P 870 note 48. 

53. N.J.—^Miller v. Mackenxle, 29 
N.J.Eq. 291. 

S.C.—Gardner v. Kirven. 176 S.E. 637. 
639, 173 S.C. 303, quoting Oorpna 
gozUi. 

54. Minn,—Merrill v. Zimmerman, 
188 N.W. 1019, 162 Minn. 833. 

N.Y.—Stephens v. Perrlne, 39 N.E. 
11. 143 N.Y. 476, 1 N.Y.Ann.Cas. 
81—^Redondo S. S. Co. v. Irving 


Bank-Columbla Trust Co., 221 N. 
Y.S. 83, 219 App.Div. 825. 

56. N.Y.—Powley v. Borland Bldg. 
Co., 17 N.Y.S.2d 436, 173 Mlsc. 671 
—In re Chambers’ Estate, 7 N.Y.S. 
2d 260, 169 Mlsc. 124. 

OoUootor for Judgment creditor 
N.Y.—Smith V, Meader Pen Corpora¬ 
tion, 6 N.Y.S.2d 919, 169 Mlsc. 238, 
reversed on other grounds 8 N.Y.S. 
2d 39. 255 App.Biv. 397. affirmed 
20 N.E.2d 13, 280 N.Y. 664. 

56. N.J.—Miller v. Mackenzie, 29 N. 
J.Eq. 291. 

S.C.—Gardner v. Kirven, 175 S.E. 687, 
639, 173 S.C. 302, quoting Oorpns 
Joxie. 

57. U.S.—Pox V. Capital Co., N.Y., 
67 S.Ct. 67, 299 U.S. 105, 81 Li.Ed. 
67—^Wood V. Noyes, C.C.A.AlaBka, 
279 F. 321, certiorari denied 43 8. 
Ct. 94. 260 U.S. 732, 67 L.Ed. 486. 

Alaska.—Noyes v. Jesson, 6 Alaska 
237. 

Cal.—Bruton v. Tearle, 69 P.2d 963, 7 
Cal.2d 48. 106 A.B.R. 580. 

N.Y.—Stelnman v. Conlon, 101 N.E. 

868. 208 N.Y. 198. 

23 C.J. p 870 note 51. 

58. Cal.—Habenioht v. Llssak, 20 P. 
874, 78 Cal. 361. 12 Am.S.R. 63, 6 
L.R.A. 718. 

23 C.J. p 870 note 52. 

58. Cal.—Elson v. Nyhan, 113 P.2d 
474, 46 Cal.App.2d 1. 

Minn.—Ginsberg v. Davis, 252 N.W. 
669, 191 Minn. 12—Healy-Owen- 
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Hartzell Co. v. Montevideo Farm¬ 
ers’ & Merchants’ Elevator Co., 212 
N.W. 455. 170 Minn. 290—Wilkins 
v. Corey, 209 N.W. 764, 168 Minn. 
102 . 

23 C.J. p 870 note 53. 

Discretion between appointing receiv¬ 
er and ordering payment or deliv¬ 
ery see supra 9 383. 

6(K Mich.—Dutton v. Thomas, 66 N. 

W. 229, 97 Mich 93. 

Wash.—Smith v. Weed, 134 P. 1070, 
75 Wash. 462. 

61. N.J.—^Wilkinson v. Markert, 47 A. 
488, 66 N.J.Law 618. 

88. N.Y.—^Webb v. Overmann, 6 Abb. 
Pr. 92. 

63. N.Y.—^Patten v. Connah, 13 Abb. 
Pr. 418. 

23 C.J. p 870 note 67. 

64. Wash.—Smith v. Weed. 134 P. 
1070. 75 Wash. 462. 

Buty of court 

It has been held to be the duty of 
the court to appoint a receiver where 
an unlawful transfer of the debtor’s 
property is shown.—Hyman v. Spec- 
tor, 268 N.Y.S. 842, 160 Mlsc. 145. 

65. N.Y.—^Becker v. Romanzo, 281 
N.Y.S. 317, 246 App.Div. 186. 

28 ^.J. p 870 note 69. 

66 . Wyo.—Iiaramle First Nat. Bank 
V. Cook, 76 P. 674, 12 Wyo. 492, 2 
L.R.A..N.S., 1012. 
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stock association can be appointed in supplementary 
proceeding's.?^ 

As between creditors in different proceedings the 
earlier applicant is presumably entitled to the ap¬ 
pointment.** 

b. Conditions Precedent in Genentl 

A receiver will not be appointed unleee an execution 
hae duly laaued and there have been aupplementary pro- 
ceedinoB. There la no right to a receiver where the Judg¬ 
ment hat been paid or tatitflod; and a receiverthip may 
be refuted where it would merely enable the Judgment 
creditor to haratt the Judgment debtor without likelihood 
of benefit to the creditor. 

There is no right to the appointment of a receiv¬ 
er unless an execution has duly issued,®^ and obvi¬ 
ously a receiver cannot be appointed in supplemen¬ 
tary proceedings where no supplementary proceed¬ 
ings have been had.*^® Also there is no right to a 
receiver where the judgment has been paid or sat¬ 
isfied and the court may properly refuse to ap¬ 
point a receiver where a receivership would merely 
enable the judgment creditor to harass the judg¬ 
ment debtor without likelihood of benefit to the 

creditor.'^^ 

c. Property Applicable to Judgment 

A receiver may be appointed where, and as a rule 
will be appointed only where, it appears that the judg¬ 
ment debtor has, or there Is reasonable ground to believe 
that he has, property applicable to the Judgment. Prop¬ 
erty for which an appointment may be proper Includes 
real property, an equity of redemption, rents, and earn¬ 
ings; an appointment for income received under a trust 
has been held improper. 


A receiver of the judgment debtor may be ap¬ 
pointed where it appears that he has, or there is 
reasonable ground to believe that he has, property 
applicable to the judgment, either in his own hands 
and under his control or in the possession or under 
the control of others,*^® or even where no property 
has been discovered,or where ownership appears 
but is disclaimed by the debtor"^® or is asserted by 
a third person, as noted supra subdivision a of this 
section, or where the facts raise a strong presump¬ 
tion of property, although the debtor denies it,^® 
or although the debtor denies that the property is of 
any value,or where a third person indebted to the 
judgment debtor has extinguished his indebted¬ 
ness.*^® The general practice, however, is not to ap¬ 
point a receiver unless it appears, or there is rea¬ 
sonable ground to believe, that the judgment debtor 
has some property applicable to the judgment.*^® The 
mere ownership of property does not warrant the 
appointment of a receiver if the property is ex¬ 
empt®® or for any reason not applicable to the sat¬ 
isfaction of the judgment ;®i but a receiver may be 
appointed where the judgment debtor owns proper¬ 
ty over and above his exemptions.®® A receiver 
should not be appointed where the debtor has been 
discharged in bankruptcy.®® 

Real property. Under some statutes a receiver 
may be appointed for real as well as personal prop¬ 
erty of a judgment debtor.®^ 

Equity of redemption. An appointment is war¬ 
ranted where the judgment debtor has an equity of 
redemption in property.®® 


67. N.Y.—Bruns v. Kane, 12 N.T. 
Civ.Proc. 86. 

68. N.C.—Parks v. Sprinkle, 64 N.C. 
637. 

69. N.Y.—Dimers v. Sternberger, 102 
N.Y.S. 740, 52 Mlsc. 632—Darrow 
v. Dee, 16 Abb.Pr. 216. 

23 C.J. p 871 note 66. 

TO. Mont.—Poraell v. Pittsburg: & 
Montana Copper Co., 113 P. 479, 
42 Mont. 412. 

71. N.Y.—Paterson v. Qoorley, 36 N. 

Y.S. 297. 14 Misc. 56. 

23 C.J. p 871 note 60. 

76. N.Y.—Court Square Bldg. v. 
Frankel. 268 N.Y.S. 806, 150 Misc. 
296. 

73. U.S.—Bates v. International Co., 
C.C.Cal., 84 F. 618. 

23 C.J. p 871 note 67. 

Titls adjndloatsd i& proossdings on 

Where adjudication of title in pro¬ 
ceedings on examination is authorized 
by statute, and on such an adjudica¬ 
tion title to the property in ques¬ 
tion is determined to be in the judg¬ 
ment debtor, the appointment of a 


receiver therefor may be proper.— 
Pappas V. Taylor, 244 P. 390, 138 
Wash. 22. 

74. N.y.—Court Square Bldg. v. 
Frankel, 268 N.Y.S. 806, 160 Misc. 
296—Indell v. Tabor, 186 N.Y.S. 
873. 

23 C.J. p 871 note 68. 

75. N.Y.—Hoyt v. Mann, 7 N.Y.St. 
420, 26 N.Y.Wkly.Dlg. 249. 

76. N J,—Journeay v. Brown, 26 N. 
J.Law 111. 

77. N.Y.—Webb v. Overmann, 6 Abb. 
Pr. 92. 

78. S.C.—Globe Phosphate Co. v. Pin¬ 
son, 29 S.E. 549, 52 S.C. 185. 

79. N.Y.—Berman v. Goldstein. 3 N. 
Y.S.2d 93. 264 App.Div. 629—1101 
Park Ave, Corporation v. Cornell, 
232 N.Y.S. 663, 133 Misc. 397— 
Stark V. Baldwin. 23 N.Y.S.2d 730— 
Burr v. Comar, 22 N.Y.S.2d 383. 

23 C.J. p 871 note 74, p 872 note 81. 
aa N.Y.—Hancock v. Sears, 93 N.Y. 
' 79. 

23 C.J. p 872 note 76. 

Statute not mandatovy 
A Statute providing that the court 
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"must” appoint a receiver upon ap¬ 
plication of the Judgment creditor 
does not require that a receiver be 
appointed where the only property of 
the judgment debtor is exempt.—Tos- 
ti V. Sbano, 11 N.Y.S.2d 321, 170 Misc. 
828. 

81. Ga.—Howell v. Mathieson, 92 S. 

E. 620, 146 Ga. 838. 

23 C.J. p 872 note 76. 

88. SC—Globe Phosphate Co, v. 
Pinson, 29 S.E. 649, 62 S.C. 186. 

83. N.J.—Gibson v. Gorman, 44 N.J. 
Law 325. 

84. Wash.—Smith v. Weed, 184 P. 
1070, 76 Wash. 462. 

23 C.J. p 871 note 67 [c]. 

Tsnanoy in oommon 

The Interest of a judgment debtor 
in property owned by him and anoth¬ 
er as tenants In common is subject 
to receivership.—Burr v. Comar, 28 
N.Y.S.2d 383. 

85. N.Y.—Burr v. Comar, supra. 

28 C.J. p 871 note 67 [a]. 
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Rents, A receiver may be appointed to collect 
rents due or to become due the judgment debtor.** 

Income from trust. The appointment of a re¬ 
ceiver for income to be received by the judgment 
debtor under a trust created by another has been 
held improper,®'^ 

Earnings, A receiver may be appointed for the 
purpose of securing the conversion of a salary check 
of the judgment debtor into money.** The appoint¬ 
ment of a receiver for the purpose of reducing to 
possession contingent fees of an attorney as and 
when earned has been held to be proper,** although 
there is also authority to the contrary.®* 

d. Absence of Other Remedies 

Whers other adequate remediee are available to the 
creditor, a receivership Is not a matter of right, and 
he may be required to pursue such other remedies. The 
fact that property may be reached by execution hqs 
variously been held to preclude and not to preclude ap¬ 
pointment of a receiver. A resort to a remedy other 
than receivership does not necessarily preclude the sub¬ 
sequent appointment of a receiver. 

Where other adequate remedies are available to 
the creditor, a receivership is not a matter of strict 
right,*1 and he may be required to pursue such 
other remedies.** It has been held that if the only 
property disclosed may be reached by execution a 
receiver cannot be appointed,** although even in 


the same jurisdictions there are a number of deci¬ 
sions to the contrary.*^ The power of appointment 
is not limited by statutory provisions authorizing an 
order permitting a third person indebted to the 
judgment debtor to make payment to the sheriff.** 
Where a creditor agrees to forbear enforcement of 
the judgment as long as the debtor performs a cov¬ 
enant to pay, for which the debtor furnishes se¬ 
curity, the creditor is entitled to have a receiver ap¬ 
pointed on the debtor's failure to perform the cove¬ 
nant, irrespective of whether the security has been 
exhausted.*® 

If a remedy other than receivership is the only 
remedy provided by statute, a receiver should not 
be appointed.*^ 

Resort to other remedies, A resort by the credi¬ 
tor to a remedy other than a receivership does not 
necessarily preclude the subsequent appointment of 
a receiver.** 

The pendency of a creditor's suit in a federal 
court to which the applicant is not a party will not 
preclude an appointment in the state court.** 

§ 387. - Appointment and Proceedings 

Therefor 

a. Who may appoint 

b. Who may be appointed 


86. N.J.—A. Plnlc & Sons Co. v. John 
Hubs Co., 196 A. 816, 16 N.J.Misc. 
81. 

Whextt dohtor lasolyent 

Cal.—Hill V. Taylor, 22 Cal. 191. 
N.J.—Bllder v. Robinson, 67 A. 828, 
73 N.J.Eq. 169. 

Burlng period of redemption 

(1) It has been held that a re¬ 
ceiver may be appointed to collect 
rents during: the period allowed for 
redemption after a sale under an ex¬ 
ecution.—Taylor v. Ellsworth Bldg. 
Corporation, 183 N.Y.S. 394. affirmed 
190 N.Y.S. 964, 198 App.Div. 1022. 

(2) However, there is authority to 
the contrary.—Pringle v. James, 109 
llLApp. 100. 

Mortgagoa’a claim bald not a bar 
Where mortgagee did not take poa- 
aeasion of mortgaged realty or in¬ 
stitute any action for possession, but 
merely notified mortgagor's tenants 
that they should attorn to mortgagee, 
tenants stated they were willing to 
attorn, but did not actually do so, 
and mortgage did not expressly 
pledge rents, mortgagee, not being in 
actual or constructive poBsesslon, was 
not entitled to rents so as to bar 
appointment of receiver to collect 
rents on behalf of mortgagor's Judg¬ 
ment creditor who had obtained levy 
on rents.—A. Fink St Sons Co. v. John 


Huss Co., 195 A. 816, 16 N.J.Misc. 
31. 

87. N.Y.—Stark v. Baldwin. 23 N.Y. 
S.2d 730—De Camp v. Dempsey, 10 
N.Y.Civ.Proc 210. 

88. Cal.—Medical Finance Ass'n v. 
Short, 92 P.2d 961, 36 Cal.App.2d 
Supp. 746. 

Public amployae 

This is true although the debtor be 
a public employee.—Medical Finance 
Ass'n V. Short, supra. 

89. N.Y.—Court Square Bldg. v. 
Frankel, 268 N.Y.S. 806, 150 Mlsc. 
296. 

90. N.Y.—Gibney v. Reilly, 66 N.Y.S. 
1056, 26 Mlsc. 276. 

91. Minn.—Poppitz v, Rognes, 78 N. 
W. 964, 76 Minn. 109. 

98. Minn.—Ginsberg v. Davis, 252 N. 
W. 669, 191 Minn. 12—^Healy-Owen- 
Hartzell Co. v. Montevideo Farmers* 
& Merchants' Elevator Co., 212 N. 
W. 456, 170 Minn. 290. 

23 C.J. p 872 note 84. 

98. N.Y.—Moyer v. Moyer, 40 N.Y. 

S. 268, 7 App.Div. 623. 

23 C.J. p 872 notes 86, 88, 89. 

WUllagaass to apply snttolant prop- 
arty 

Where the debtor is willing to ap¬ 
ply sufficient property, as by setting 
off a Judgment which ha has againat 
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the creditor, to satisfy the execu¬ 
tion, a receiver should not be ap¬ 
pointed.—De Camp v. Dempsey, 10 N. 
Y.Clv.Proc. 210. 

Saoalvarship refused where the gar¬ 
nishee did not admit a debt due the 
execution defendant and the execu¬ 
tion was not returned nulla bona.— 
Moran v. Joyce, 11 A.2d 420, 124 N. 
J.Law 256. 

94. N.Y.—Heroy v. Gibson, 23 N.Y. 

Super. 691. 

23 C.J. p 872 note 87. 

96. N.Y.—De Vivler v. Smyth, 1 
How.Pr.,N.S., 48. 

96b Cal.—Bruton v. Tearle. 69 P.2d 
963, 7 Cal.2d 48. 106 A.L.R. 680. 

97. Cal.—McDowell v. Bell, 26 P. 
128, 86 Cal. 616. 

98. Paymanta fzom dabtor*a lacoma 

The fact that the creditor has 
availed himself of the remedy af¬ 
forded by a statute which provides 
for payments by debtors out of in¬ 
come does not preclude the appoint¬ 
ment of a receiver for the purpose of 
reaching assets other than income.— 
VThite V. Saphlre, 28 N.Y.S.2d 864, 
260 App.Div. 688. 

99i S.C.—^Dauntless Mfg. Co. v. Da¬ 
vis, 22 S.C. 684. 
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c. Time 

d. Application 

e. Order 

f. Bond or security 

a. Who May AppoiiA 

As a rule any court or Judge who has power to en¬ 
tertain supplementary proceedings may appoint a re¬ 
ceiver In supplementary proceedings Instituted and pend¬ 
ing before It or him. 

As a general rule, any court or judge who has 
power to entertain supplementary proceedings may 
appoint a receiver in supplementary proceedings in¬ 
stituted and pending before it or him.i Converse¬ 
ly, jurisdiction to appoint a receiver is confined, 
under some statutes at least, to the court or judge 
before whom the supplementary proceedings were 
instituted^ and to whom the order or warrant is 
returnable.3 Objections to jurisdiction to appoint 
a receiver may be waived, however,^ as by failure 
to appeal from the order appointing the receiver.® 

b. Who May Be Appointed 

Any competent person who Is a resident of the state 
may be appointed receiver. The court In making an 
appointment will consider, however, the relationship of 
a prospective appointee to either of the parties to the 
special proceeding. 

Any competent person who is a resident of the 
state may be appointed receiver.® The sheriff is 
eligible to appointment.'^ The court in making an 
appointment will consider, however, the relationship 
of a pro.spective appointee to either of the parties 
to the special proceeding,® 

A referee may be permitted to nominate a person 
whom the judge in his discretion may appoint.® 
Where the appointment of a designated officer of 


the court may be made only with the written con¬ 
sent of the parties, an appointment made without 
such consent is, nevertheless, a mere irregularity^® 
which cannot be taken advantage of in a collateral 
proceeding.il 

c. Time 

Qenerally a receiver may be appointed at any time 
after the granting of an order for examination, or after 
a warrant of arrest granted in place thereof. Appoint¬ 
ment before return of the execution has been variously 
held proper and improper. 

A receiver cannot be appointed until after an or¬ 
der for examination or the issuance of a warrant 
of arrest.l® Generally, however, the appointment 
may be made at any time after the granting of an 
order for the examination of the debtor or any 
other person.i® Thus it may be made on or after 
the return of the order for examination, and while 
the proceedings are still pending,! ^ during the ex¬ 
amination,!® while the proceedings are pending pur¬ 
suant to an adjournment,!® or at the conclusion of 
the debtor's examination.!^ Under some statutes, 
however, the appointment is not made until the evi¬ 
dence taken on the examination is placed before the 
judge.!® 7116 appointment may be made after a 
warrant of arrest granted in place of an order for 
examination,!® or although the judgment debtor is 
not himself examined.^® 

The appointment of a receiver more than ten 
years after the docketing of the judgjncnt has been 
held permissible if the supplementary proceeding 
was instituted within ten years after the return of 
execution unsatisfied.^! 

Before return of execution. The appointment of 
a receiver before return of the execution has been 
variously held proper^- and improper.^® 


1. Idaho.—Spaulding v. Cneur D'Al¬ 
ene H. & Nav. Co., 69 P. 426, 8 
Idaho 638. 

23 C.J. p 872 note 91. 

а. N.Y.—Koator v, Kllss, 244 N.Y. 

S. 671, 137 Misc. 754. 

Tlic gnprciiic court in New York 
has no power to appoint a receiver 
in supplementary proceedings insti¬ 
tuted in the city court.—Greenbrier 
Realty Corporation v. Simon. 268 N.Y. 
S. 660, 240 App.Div. 42. motion grant¬ 
ed 191 N.E. 682. 264 N.Y. 596. 

& N.Y.—Greenbrier Realty Corpora¬ 
tion V. Simon, supra. 

4. N.Y.—Viburt v. Frost, 3 Abb.Pr. 
119. 

б. N.Y.—^Viburt v. Frost, supra. 

0. N.Y.—Chamberlain v. Greenleaf, 4 
Abb.N.Cas.. N.Y., 92. 

7. Kan.—^Teats v. Herington Bank, 
61 P. 219, 68 Kan. 721. 

28 CJ. p 872 note 94. 


8. N.Y.—Fraser v. Hunt, N.Y.Daily 
Reg., Dec. 19, 1882. 

23 C.J. p 872 note 99 [a]. 

9. N.Y.—Jones v. Lawlin, 8 N.Y. 
Super. 722. 

10. N.Y.—Moore v. Taylor, 40 Hun 

66 . 

11. N.Y.—Moore v. Taylor, supra— 
Southwick V. Moore, 64 N.Y.Super. 
126. 

18. N.Y.—Port Jefferson Bank v. 
Darling. 92 N.Y.S. 483, 102 App. 
Div. 431, 17 N.Y.Ann.Cas. 237. 

13. Minn.—'Flint v. Webb, 26 Minn. 
263. 

23 C.J. p 873 note 2. 

14. N.Y.—People v. Mead, 29 How. 
. Pr. 360. 

15. N.Y.—People v. Mead, supra. 

16. N.Y.—Barnett v. Moore, 46 N.Y. 
S. 668, 20 Misc. 618. 
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17. N.Y.—Groot v. Greely, 5 N.Y. 
Month.Li.Bul. 69. 

18. N.J.—Howell V. McDowell, 1 A. 
474, 47 N.J.Law 359. 

23 C.J. p 873 note 10. 

19. N.Y.—Wilson v. Andrews, 9 How. 
Pr. 89. 

aa N.Y.—New York City First Nat. 
Bank v. Gow, 124 N.Y.S. 449, 139 
App.Div. 676. 

23 C.J. p 873 note 9. 

81. N.Y.—Fawcett v. New York, 98 
N.Y.S. 286, 112 App.Div. 166. 

88. N.Y.—Vivier v. Smith, 6 N.Y. 

Civ.Proc. 394, 1 How.Pr.,N.S., 48. 

Whore debtor refuses to ap^lj prop, 
erty 

N.Y.—People v. Hulburt, 6 How.Pr. 
446, 9 N.Y.Leg.Obs. 246. 

83. N.Y.—Darrow v. Dee, 16 Abb.Pr. 
216. 
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Before return day of motion for receivership. 
An appointment after the return day of the mo¬ 
tion for the receivership may be valid where the 
judge before whom the motion is returnable is out 
of the county on the return day.** 

d. Application 

(1) In general 

(2) Notice 

(1) In General 

The Judgment creditor on an application for appoint¬ 
ment of a receiver muet ehow all the facte which are 
neceeeary to warrant or require the appointment, and the 
judgment debtor ehould be afforded a full opportunity to 
be heard. 

The judgment creditor on an application for ap¬ 
pointment of a receiver must show all the facts 
which are necessary to warrant or require the ap¬ 
pointment.*® Thus it should appear that execution 
was duly issued on the judgment.*® Where an ex¬ 
amination has been had, that fact should appear,**^ 
and in some,** although not in other,** jurisdictions 
it must be shown that property was disclosed or ex¬ 
ists. 

Intervention by general creditors. General credi¬ 
tors are not required or authorized to intervene in 
supplementary proceedings in which a receiver is 
appointed.*® 

Hearing. The judgment debtor should have a 
full opportunity to be heard in proceedings for the 
appointment of a receiver.*^ 


(2) Notice 

At least where etatutee' se provide, the judgment 
debtor and other judgment creditors who have Insti¬ 
tuted supplementary proceedings or creditor’s suits muet 
ordinarily be given notice of an application for appoint¬ 
ment of a receiver. The notice should be given within 
a time and served in a manner prescribed by statute. 
It may be general In form, but as to the debtor at least 
must be In writing. 

By express provision of some statutes, notice of 
the application for a receiver must be given the 
judgment debtor,** unless the order for examina¬ 
tion, or the warrant of arrest in lieu thereof, has 
been served on him and the appointment is on the 
return day thereof or at the close of the examina¬ 
tion,** or unless the judge dispenses with notice in 
the order of appointment on the ground that the 
debtor cannot with reasonable diligence be found 
within the state.** These rules, however, have been 
held not to apply in cases where notice has been 
waived, as by an appearance of an attorney on be¬ 
half of the debtor,*® or by a voluntary appearance 
of the debtor and submission to examination.*® 

Notice to other judgment creditors who have in¬ 
stituted supplementary proceedings or filed credi¬ 
tor's bills is also expressly required by some stat¬ 
utes.*"^ Such other creditors are not entitled to a 
copy of the examination on which the application is 
based.** Failure to give notice to other creditors 
is not prejudicial where by their acts they have 
waived notice.*® 


24. N.Y.—narrow v. Riley, 26 N.T. 
8. 91, 6 Mlsc. 363. 

85. N.J.—Park Place Discount Co. v. 
Weiazmlller, 193 A. 709, 16 N.J. 
Mlsc. 588. 

Bvldtnoa hald anfflclaat to warrant 
or require the appointment of a re¬ 
ceiver.—Brady Coal & Ice Co. v. Mo- 
Ateer, 4 N.Y.S.2d 744, 254 App.Div. 
776—^Burr v. Comar, 22 N.Y.S.2d 383 
—23 C.J. p 873 note 19 [b]. 

86. N.Y.—Henry v. Furbish, 62 N.Y. 
8. 247, 30 Misc. 822. 

23 C.J. p 873 note 17. 

87. N.J.—^Adler v. Turnbull, 30 A. 
819, 67 N.J.Law 62. 

23 C.J. p 873 note 18. 

88. N.J.—^Adler v. Turnbull, supra. 

28 C.J. p 873 note 19. 

88 . N.Y.—Indell v. Tabor, 185 N.Y. 
8. 878. 

80. U.S.—In re Loftus, D.C.N.Y,, 16 
F.Supp. 711. 

81. Full opporfevnlty held afforded 
Cal.—Bruton v. Tearle, 69 P.2d 958, 

7 Cal.2d 48. 106 A.L.R. 680. 


33. N.Y.—Henry v. Furbish, 62 N.Y. 

8. 247, 30 Mlsc. 822. 

23 C.J. p 873 note 24. 

33. N.Y,—Groot v. Greeley, 6 N.Y, 
Month.L.Bul. 69. 

23 C.J. p 873 note 25. 

Appointment ’’upon or after the re. 
tnm day” 

A statute authorizing the appoint¬ 
ment of a receiver *‘upon or after 
the return day” of an order for ex¬ 
amination, warrant, or subpoena 
served on the Judgment debtor with¬ 
out further notice to him refers to 
an application for receiver made dur¬ 
ing the course of an examination of 
the Judgment debtor before the court, 
as any other construction would leave 
the time and place when an applica¬ 
tion might be made indefinite and 
the judgment debtor in Ignorance of 
its making.—Universal Film Ex¬ 
changes V. Austin, 287 N.Y.S. 109, 158 
Mlsc. 936. 

ZndspsndsB.t applioatloa 
Even where the examination has 
not been concluded, an independent 
application to the court for the ap¬ 
pointment of a receiver without no¬ 
tice to the Judgment debtor is not 
proper.—^Universal Film Exchanges v. 
Austin, supra. 


34. Wash.—Pappas v. Taylor, 244 P. 

390. 138 Wash. 22. 

23 C.J. p 873 note 26. 

Where receiver ooald not control 
property 

A refusal to appoint a receiver for 
the purpose of taking possession or 
control of particular properly of a 
nonresident debtor is at least within 
the discretion of the court where 
there has been no personal notice to 
the debtor and it does not appear 
that the receiver could acquire any 
efCective control of the property.— 
Ulmann v. Thomas, 175 N.E. 192, 
265 N.Y. 606, affirming 243 N.Y.S. 
771, 229 App.Div. 865, and reargu¬ 
ment denied 177 N.E. 156, 256 N.Y 
698. 

38. N.Y.—Moore v. Bmple, 46 N.Y.S. 
639, 17 App.Div. 218. 

36. N.Y.—Bingham v. Dlsbrow, 87 
Barb. 24, 14 Abb.Pr. 261. 

87. N.Y.—Barnett v. Moore, 46 N.Y. 

S. 668. 20 liaise. 618. 

23 C.J. p 873 note 21. 

3& N.Y.—Todd v. Crooke, 6 N.Y. 
Super. 694. Code Rep.,N.S., 324. 

39. N.Y.—^Barnett v. Moore, 46 N. 
Y.S. 668, 20 Mlsc. 513. 

N.C.—Corbin v. Berry, 88 N.C. 27. 
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Time. Where the time for giving notice is pre¬ 
scribed by statute, notice should be given in accord¬ 
ance therewith.^® Notice given a few months after 
the appointment, without obtaining a new order, is 
insufficient.^! A creditor in other proceedings is 
not entitled to the length of notice provided for on 
motions gcnerally.^2 a requirement as to the time 
of notice may be waived, as by an appearance by 
attorney.*^ 

Form, The notice need not be specific; a general 
notice will suffice.^^ Notice to the judgment debtor 
must be in writing,^^ but a verbal notice to other 
judgment creditors has been held sufficient.^® A 
counternotice, on a motion to vacate an order ap¬ 
pointing a receiver, that on the hearing the credi¬ 
tor would move for the appointment of another re¬ 
ceiver, if defeated on the motion to vacate, is suffi¬ 
cient.*'^ 

Service of notice on the debtor must, under the 
statutes of some states, be personal;*® service on 
the attorney of record in the action in which the 
judgment was recovered has been held not suffi¬ 
cient.*® In other states the courts apply general 
statutes authorizing the leaving of a copy at the 
residence of the debtor.®® 

e. Order 

(1) Nature and contents 

(2) Filing 

(3) Effect 

(4) Objections and setting aside 

(1) Nature and Contents 

(a) In general 

(b) Provisions with respect to property 
(a) In General 

The order appointing a receiver ehould recite the 


§ 887 

Jurladictfonal facta authorizing Ita faauanea. It may 
grant the receiver apeclflc powers within the range of 
those prescribed by statute. An error in the order may be 
corrected by an amendment nunc pro tunc. 

The order appointing a receiver should recite the 
jurisdictional facts authorizing its issuance.®! It 
may grant the receiver specific powers,®® but it 
cannot confer on the receiver powers in excess of 
those prescribed by statute.®® It need not incorpo¬ 
rate directions to the receiver which may be em¬ 
bodied in subsequent orders.®* 

An immaterial erroneous designation of the court 
in the title does not vitiate the order.®® 

Amendment, An error in the order may be cor¬ 
rected by an amendment nunc pro tunc.®* 

(b) Provisions with Respect to Property 

A receiver cannot be appointed for only a specified 
part of the debtor’s property. The order may enjoin a 
disposition of the debtor’s property. Under some statutes 
It should not direct an assignment or conveyance by the 
debtor or adjudicate disputed rights to property in the 
hands of a third person. 

A receiver cannot be appointed for only a speci¬ 
fied part of the debtor's property.®*^ The order may 
properly except property, however, which is ex¬ 
empt.®® A failure to make provisions for exemp¬ 
tions is at most a mere irregularity.®® 

Injunction against disposition. The order may en¬ 
join a disposition of the debtor's property.*® 

Order for payment or delivery. Where by vir¬ 
tue of statute the title of property of the judgment 
debtor vests in the receiver on the filing of the 
order of appointment, a provision in the order of 
appointment requiring the judgment debtor to as¬ 
sign or convey his property to the receiver is un¬ 
necessary and improper.*! However, it has been 


40. N.Y.—strong v. Epateln, 14 Abb. 
N.Cas. 322. 

41. Minn.—Billson v. Llnderberg, 68 
N.W. 771, 66 Minn. 66. 

42. N.Y.—Leggett v. Sloan, 24 How. 
IT. 479. 

43. N.Y.—Moore v. Emple, 45 N.Y.S, 
539. 17 App.Div. 218. 

44. S.C.—Dining v. Foster, 21 S.C. 
334. 

46. N.Y.—Ashley v. Turner, 22 Hun 
226. 

46. N.Y.—Darrow v. Riley, 26 N.Y.S. 
91, 5 Mlsc. 353. 

47. N.Y.—Clark v. Clark, 11 Abb.N. 
Cas. 333. 

48. N.Y.—Sayles v. Best, 20 N.Y.S. 
951. affirmed 36 N.E. 636, 140 N. 
Y. 368—Barker v. Johnson, 4 Abb. 
Pr. 436. 

49. N.Y.—Catholic Univ. of Ameri¬ 


ca V. Conrad, 67 N.Y.S. 820, 27 Mlsc. 
326. 

Contra De Berner v. Drew, 67 Barb. 
438. 

50. N.C.—Turner v. Holden, 13 S E. 
731, 109 :5T.C. 182. 

51. N.J.—Journeay v. Brown, 26 N. 
J.Law 111. 

23 C.J. p 874 note 41. 

68. N.Y.—Powley v. Borland Bldg. 

Co., 17 N.Y.S.2d 436, 173 Misc. 671. 
53. Idaho.—Spaulding v. Coeur d’Al¬ 
ene R. & Nav. Co., 59 P. 426, 6 
Idaho 638. 

Wyo.—Laramie First Nat. Bank v. 
Cook. 76 P. 674, 12 Wyo. 492, 2 L. 
R.A.,N.S., 1012. 

64> S.C.—Dilling v. Foster, 21 S.C. 
334. 

65. N.Y.—Terry v. Bange, 9 N.Y.S. 
811. 67 N.Y.Super. 646. 18 N.Y.Civ. 
Proc. 288. 


66. N.Y.—Boynton v. Sprague, 91 N. 
Y.S. 839, 100 App.Div. 443. affirmed 
76 NE. 1089, 183 N.Y. 605. 

23 C.J. p 874 note 54. 

57. N.Y.—Andrews v. Glenville 
Woolen Co.. 11 Abb.Pr.,N.S., 78. 
S.C.—Billing v. Foster, 21 S.C. 334. 

23 C.J. P 874 note 60. 

Partionlar debt 

N.Y.—Andrews v. Glenville Woolen 
Co., 11 Abb.Pr.,N.S.. 78. 

68. N.Y.—Indell v. Tabor. 186 N.Y. 
S. 873. 

59. N.Y.—Seeley v. Connors, 95 N.Y. 
S. 1109, 109 App-Div. 279—Finnln 
V. Malloy. 33 N.Y.Super. 382. 

80. N.Y.—Teller v. Randall, 40 Barb. 
242. 

23 C.J- P 874 note 42. 

61. N.Y.—Rourke v. Turrell, 188 N. 
Y.S. 648, 8 N.Y.Clv.Proc.,N.B.. 16 
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held that an order appointing: a receiver mav be 
amended nunc pro tunc to require a tenant of the 
judgfment debtor to attorn to the receiver.® 2 

Determination of disputed rights. Under some 
statutes, the order should not adjudicate disputed 
rights to property in the hands of a third person.®® 

(2) Filing 

The order appointing a receiver muat be filed ae re¬ 
quired by etatute, and the appointment la not complete 
until It It to filed. 

The order appointing a receiver must be filed as 
required by statute,®® and the appointment is not 
complete until the order is so filed.®® It has been 
held sufficient to file an order extending the receiv¬ 
ership, although the original order of appointment 
is not filed.®® 

(3) Effect 

An order appointing a receiver doet not terminate 
the prooeedlngt or deprive the Judge who granted it of 
further Juriadictlon. The appointment doet not affect the 
righte of other creditora or diaplace or affect existing 
llena. It alto hat been held not to preclude the debtor 
from ditpoaing of hla property; but after the appoint¬ 
ment atrangera to the proceedinga deal with him and hla 
property at their own riak. 

An order appointing a receiver does not termi¬ 
nate the proceedings,®*^ or deprive the judge who 
granted the order of further jurisdiction.®® 

The appointment does not affect the rights of oth¬ 
er creditors,®® or displace or affect existing liens.^® 
It also has been held not to preclude the execution 
debtor from disposing of his property but after 
the appointment strangers to the proceedings deal 
with the judgment debtor and his property at their 
own risk,7 2 although they are not precluded from 
enforcing rights incident to their prior acquisition 


of his property.*^* The debtor cannot, after the ap¬ 
pointment and during the receivership, procure the 
issuance of execution on a judgment recovered by 
hiili.7® 

(4) Objections and Setting Aside 

An order made by a court or Judge authorized to 
make It and reciting the necessary Jurisdictional facts 
furnishes conclusive evidence of Its regularity when ques¬ 
tioned collaterally, and can only be set aside for Ir¬ 
regularity by a direct proceeding for that purpose. In a 
number of cases, various questions have been adjudicat¬ 
ed relating to the grounds for vacation, who may object, 
who may vacate or modify, amendment of motion, evi¬ 
dence, conditional vacation, effect of vacation, and 
waiver, estoppel, and laches. 

An order appointing a receiver in supplementary 
proceedings, made by a court or judge authorized 
by law to make it, and reciting the facts necessary 
to give jurisdiction to such court or judge, will fur¬ 
nish conclusive evidence of the regularity of the 
order when questioned collaterally; it can only be 
vacated or set aside for irregularity by a direct pro¬ 
ceeding brought for that purpose.*^® 

A subsequent countermand of the execution will 
not vitiate the order.^® 

Grounds for vacation. Vacation of an order ap¬ 
pointing a receiver is proper where for any reason 
it has been erroneously granted,*^7 as where person¬ 
al service of notice of the application for the order 
has not been made on the judgment debtor.*^® An 
order will not be vacated merely because the receiv¬ 
er may have difficulty in getting possession of the 
debtor’s property,*^® or because of the appointment 
of a receiver for a corporate creditor which has be¬ 
come insolvent.®® 

Who may object. Although the validity of an 
order appointing a receiver, as depending on a ju- 


—Smith V. Tozer, 11 N.T.Clv.Proc. 
349. 

23 C.J. p 874 note 47. 

Order for payment or delivery of 
property to receiver generally see 
aupra § 383. 

68 . N.T.—Brown v. Guerin, 300 N. 
Y.S. 209, 164 Misc. 562. 

68 . Idaho.—Spaulding v. Cceur d’Al¬ 
ene R. & Nav. Co., 59 P. 426, 6 
Idaho 638. 

N.T.—Manlce v. Smith, 6 N.Y.Wkly. 
Dig. 256. 

64 N.Y.—-Mpyer v. Moyer. 40 N.Y.S. 

268, 7 App.Div. 623. 

23 C.J. p 874 note 66. 

64 N.Y.—Klatzkie v. Kimpel, 172 N. 
Y.S. 711. 

23 G.J. p 874 note 66. 

66. N.Y.—Webb v. Osborne, 7 N.Y. 1 
B. 768. 16 Daly 406. j 


67. N.T.—Murphy v. Cram, 142 N.T. 
S. 972, 167 App.Div. 609. 

23 O.J. p 876 note 80. 

68. N.T.—People v. Mead, 29 How. 
Pr. 360—Leggett v. Sloan, 24 How. 
Pr. 479. 

66 . N.J.—^Weiss v. Gever, 9 N.J.Law 
J. 312. 

70. N.Y.—Leggett v. Waller, 80 N.T. 

S. 13, 39 Mlsc. 408. ' 

Wyo.—First Nat. Bank v. Cook, 76 P. 
674, 12 Wyo. 492, 2 L.R.A.,N.S., 
1012 . 

71. N.T.—Eckert v. Truman, 148 N. 
Y.S. 48, 163 App.Div. 17. 

As superseding injunction to restrain 
disposition of property see supra 
8 870. 

78. N.J.—Guild v. Meyer, 38 A. 969, 
66 N.J.Eq. 188. 

23 C.J. p 875 note 83. 
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73. Wash.—Griffith v. Burlingame, 
61 P. 1059. 18 Wash. 429. 

23 C.J. p 875 note 84. 

74. N.C.—Turner v. Holden, 94 N.C. 
70. 

76. N.Y.—Herllhy v. Watkins. 300 N. 

Y.S. 242. 252 App.Div. 606. 

23 C.J. p 875 note 58. 

76. N.Y.—Palmer v. Colville, 18 N. 
Y.S. 609, 63 Hun 636. 

77. N.Y.—Thayer v. Dempsey, 26 N. 
Y.Wkly.Dig. 457. 

28 C.J. p 876 note 60. 

74 N.T.—Universal Film Exchanges 
V. Austin, 287 N.Y.S. 109, 168 Mlsc. 
936. 

28 C.J. p 875 note 59. 

79. Kan.—Teats v. Herington Bank, 
68 P. 219, 68 Kan. 721. 

80. N.Y.—^Wright v. Nostrand, 94 N. 
Y. 81, reversing 47 N.T.Super. 441. 
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risdictional objection, may be attacked by a party 
claiming title adversely to the debtor,or by a 
junior judgment creditor,*^ or even by the judgment 
creditor who procured the appointment,** mere ir¬ 
regularities in the appointment can be taken advan¬ 
tage of only by the judgment debtor.*^ Mortga¬ 
gees, pledgees, and lien creditors of the debtor who 
were not parties, cannot complain of the appoint¬ 
ment of a receiver.** 

Who may vacate or modify. The order of ap¬ 
pointment can be vacated or modified only by the j 
judge who made it.** 

Amendment of motion. Where a motion to va¬ 
cate the order contains technical defects, it may be 
amended by affidavit nunc pro tunc, in response to 
a direction by the court.*^ 

Evidence. Tn some jurisdictions the order will 
not be set aside where there was any evidence to 
justify it.** 

Conditional vacation. Where the receiver has a 
claim against only the parly who moved for his ap¬ 
pointment, the court cannot as a condition to va¬ 
cating the receivership require the judgment debtor 
to pay the claim.®* 

Effect of vacation. The vacation of an order of 
appointment carries with it subsequent orders which 
depend on the order vacated,** 

Waiver, estoppel, and laches. The rule is well* 
settled that mere defects or irregularilies in the ap¬ 
pointment of the receiver or in the prior proceed¬ 
ings may be waived*^ by consenting to the appoint¬ 


ment** or by appearing and failing to object when 
afforded an opportunity.** The fact that a lien 
creditor, not a party to the action, consents to the 
appointment of a receiver, does not estop him 
however, to object to the possession and control of 
the property by the receiver.®^ Laches may pre¬ 
clude a motion to vacate.** 

f. Bond or Security 

Before entering on his duties, the receiver Is some¬ 
times required by statute to execute and file a bond con¬ 
ditioned on the faithful performance of his duties, and 
even in the absence of such a statute the usual and bet¬ 
ter practice has been said to be to require a bond to be 
given. Objections lt>r insufficiency of the bond can be 
urged only by the debtor. 

Before entering on his duties, the receiver is 
sometimes required by statute to execute and file 
a bond conditioned on the faithful discharge of 
his duties as receiver,** except in certain cases in 
which security may be and is dispensed with.*^ 
Even in jurisdictions where a bond is not expressly 
required by statute, the usual and better practice 
has been said to be to require one to be given.*® 
The appointment is not effective until the security 
required has been given and filed.** 

Objections for insufficiency of the bond can be 
urged only by the debtor^ in the court which ap¬ 
pointed the receiver.* The fact that the bond is 
not under seal does not render it void,* but is an 
irregularity of which only the judgment debtor can 
take advantage.** Neither the sufficiency of the 
bond* nor an irregularity in its filing* can be de¬ 
termined in a collateral proceeding. 


81. N..T.—Guild v. Meyer, 46 A. 202. 
69 N.J.Eq. 390. 

82. N.Y.—Shannon v. Steger, 78 N. 
Y.S. 163, 75 App.Dlv. 279. 

83. N.Y.—Wilhelm v. Hayman. 126 
N.Y.S. 374. 

23 C.J. p 876 note 69. 

84. N.Y.—Wright v. Nostrand, 94 
N.Y. 31, reversing 47 N.Y.Super. 441. 

23 C.J. p 876 note 70. 

Ibaok of notico to the Judgment 
debtor has been held a matter as to 
which only the Judgment debtor may 
object.—Pappas v. Taylor, 244 P. 390, 
138 Wash. 22. 

85. N.Y.—Powell v. Waldron, 89 N.Y. 
328, 42 Am.R. 301. 

Wyo.—First Nat. Bank v. Cook. 76 
P. 674, 12 Wyo. 492, 2 L.R.A.,N.S.. 
1012. 

86. N.Y.—-Moschell v. Boar, 21 N.Y. 
S. 683, 66 Hun 667. 

87. N.Y.—.Rourke v. Turrell, 138 N.Y. 
S. 648. 3 N.Y.Civ.Proc..N.S., 16. 

88 . N.J.—Colton v. Bigelow, 41 N.J. 


Liaw 266—^Journeay v. Brown, 26 N. 
.T.Law 111. 

89. N Y.—^Williams Sc Co. v. Grove- 
ville Corporation, 8 N.Y.S.2d 204, 
265 App.Dlv. 947. 

90. N.Y —Universal Film Exchanges 
V. Austin, 287 N.Y.S. 109, 158 Mlsc. 
935. 

91. N.Y.—Bingham v. Disbrow, 37 
Barb. 24—Hobart v. Frost, 12 N. 
Y.Super. 672. 

92. N.Y.—Powell v. Waldron, 89 N. 
Y. 328, 42 Am.R. 301—Webb v. 
Osborne, 7 N.Y.S. 762, 16 Daly 406. 

93. N.Y.—Wright v. Nostrand, 94 N. 
Y. 46. 

23 CJ. p 876 note 74. 

94. Wyo.—Laramie First Nat. Bank 
V. Cook, 76 P. 674. 12 Wyo. 492, 
2 L.R.A.,N.S.. 1012. 

95. N.Y.—Terry v. Bange, 9 N.Y.S. 
311, 67 N.Y.Super. 546. 18 N.Y.Civ. 
Proc. 288. 

96. N.Y.—National Wall Paper Co. 
V. Gerlach, 37 N.Y.S. 428, 16 Misc. 
640. 

23 C.J. P 876 note 86. , 
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97. N Y.—Banks v. Potter, 21 How. 
Pr. 469. 

98. S.C.—Dilling V. Poster, 21 S.C. 
334. 

99. N.Y.—John Mulstein Co. v. New 
York. 107 N.E. 6.61, 213 N.Y. 308. 

23 C.J. p 876 note 89. 

1. N.Y.—Morgan v. Potter, 17 Hun 
403. 

2. N.Y. — Hyatt v. Dusenbury, 12 N. 
Y.Civ.Proc. 162—Peters v. Carr, 2 
Dom.Surr. 22. 

3. N.Y.—Morgan v. Potter, 17 Hun 
403—Hyatt v. Dusenbury, 12 N.Y. 
Clv.Pror. 162, appeal dismissed 12 
N.E. 711, 106 N.Y. 663. 

4. N.Y. — Morgan v. Potter, 17 Hun 
403. 

5. N.Y.—Stanley v. National Union 
Bank, 22 N.E. 29. 116 N.Y. 122—Pe¬ 
ters V. Carr, 2 Dem.Surr. 22. 

6. N.Y.—Boynton v. Sprague. 91 N.Y. 
S. 839, 100 App.Div. 443, afflrmeOl 76 
N.B. 1089, 183 N.Y. 605. 
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§ 388. -Extoiiion of Recdverriiip 

A reotiverthip In one proceeding mey be extended 
to proceedlnge aubeequently Initituted or In which eub- 
eequent appllcatlona have been made. Notice of an ap¬ 
plication to extend muet be given the Judgment debtort 
a new bond may be required, and the order of exteneion 
muet be filed. An exteneion givea the judgment credi¬ 
tor the aame righta aa though the receiver had been then 
appointed on hie own application. 

Where several proceedings are pending against 
the same debtor, there should be but one receiver, 
and, to this end, a receivership in one proceeding 
may be extended to proceedings subsequently insti¬ 
tuted or in which subsequent applications have been 
made. 7 A statutory rule to this effect does not ren¬ 
der necessary, however, the appointment of the same 
person as receiver in supplementary proceedings 
and an action,® especially where the two receiver¬ 
ships will not conflictnor docs it control appoint¬ 
ments of the federal courts.^® The receiver of all 
the assets of a partnership, appointed in an action 
to dissolve the partnership, should not be removed 
without cause and another person appointed in his 
stead as receiver in supplementary proceedings. 

A receivership cannot be extended after the death 
of the judgment debtor.^® 

Notice of application. The judgment debtor must 
be given notice of an application to extend a re¬ 
ceivership.^® 

Bond, On extension of a receivership, a new 
bond may be required^^ if the existing security is 
inadequate,but not otherwise.^® 

Filing of order. An order extending a receiver¬ 
ship must be filed as required by statute.^*^ 

Effect of order. An order extending a receiver¬ 


ship, when made, gives to the judgment creditor the 
same rights as though a receiver had been then ap» 
pointed on his own application, including the right 
to apply to the court to control, direct, or remove 
the receiver, or to subordinate the proceedings in or 
by which the receiver was appointed to those taken 
under his judgment.^® The control and direction of 
the receiver remain in the court or justice to whose 
control and direction he was originally subject.^® 

Priorities are determined by the dates when the 
orders of examination were served rather than the 
date of appointing a receiver, and as between senior 
and junior creditors the receivership relates back to 
the commencement of the proceedings on the senior 
judgment.®® The act of a receiver in leaving prop¬ 
erty in possession of the debtor does not affect the 
priority of the creditor at whose instance the re¬ 
ceiver was appointed.®^ 

§ 389. —— Termination of Receivership and 
Appointment of New Receiver 

A payment of the judgment will terminate the re- 
celverehip except at to proper elalmt of the receiver. A 
receivership also will end on the death of the debtor. A 
receiver may be removed and another person substituted 
for good cause In the discretion of the court. 

A payment of the judgment will terminate a re- 
ceivership®® except as to proper claims of the re¬ 
ceiver.®® A receivership also will end on the death 
of the debtor.®^ 

In jurisdictions where the direction and control 
of a receiver after his appointment are vested in the 
court out of which the execution issued rather than 
in the judge who made the appointment, the receiv¬ 
er can be discharged only by the court out of which 
the execution issued.®® 


7. Wls.--Kellofirg V. Coller, 8 N.W. 
433. 47 Wls. 649. 

23 C.J* p 876 note 1. 

Necessity of extension of receiver¬ 
ship to vest title to after-acquired 
property In receiver see infra 9 392 
b (6). 

atsoslvsrsliip in foreolosnrs agalqst 
corporation 

A receivership irranted In a fore¬ 
closure suit against a corporation 
may, it seems, be extended to sup¬ 
plementary proceedings.—Kenney v. 
South Shore Natural Gas & Fuel Co., 
94 N.El 606, 201 N.Y. 89. 

8. N.Y.—Syracuse State Bank v. 
GUI. 23 Hun 410. 

23 O.J. p 876 note 8. 

9. N.Y.—^Harding v. Conlon. 138 N. 
T.S. 1014, 3 N.Y.Clv.Proc.,N.S., 19. 

la U.8.—Young v. Aronson, D.C.N. 
Y., 27 F. 241. 

XI. N.Y.—Price V. Price, 47 N.Y.S. 
772, 21 APP.D1V. 697. 


12. N.T.—Matter of Tribune Ass’n. 
34 N.Y.S. 459. 13 Misc. 326. 

13. N.Y.—Henry v. Furbish, 62 N.Y. 
S. 247. 30 Misc. 822—Benjamin v. 
Myers. 3 N.Y.St. 284. 

14. Wls.—Kellogg v. Coller, 3 N.W. 
433, 47 Wis. 649. 

16. N.Y.—Matter of Wilds, 6 Abb.N. 

Cas. 307. 

16. N.Y.—Banks v. Potter, 91 How. 
Pr. 469. 

17. N.T.—Webb v. Osborne, 7 N.Y, 
762, 16 Daly 406. 

23 C.J. p 874 notes 56, 66. 

18. N.Y.—Murphy v. Cram. 142 N. 
Y.S. 972. 167 App.Dlv. 609. 

19. N.Y.—Qardeld Nat. Bank v. 
Bostwick. 14 N.Y.S. 919. 

23 C.J. p 876 note 10 [a], 
ga N.Y.—Youngs v. Klunder. 7 N.Y. 
S. 498—Quggenheimer v. Stevens, 
7 N.Y.S. 263, 17 N.T.Civ.Proc. 383. 

81. N.Y.—^Fessenden v. Woods, 16 N. 
Y.Super. 660. 
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82. N.Y.-—Gifford v. Rising, 12 N. 
Y.S. 428, 69 Hun 42. 

Vacation of order of appointment see 
supra 9 387 f (4). 

Assertion after argument of motion 

However, after the argument of a 
motion by the debtor to vacate an or¬ 
der directing an attornment to the 
receiver, the court will not consid¬ 
er an assertion in a letter from the 
Judgment debtor's attorney that the 
receivership should fall because of 
a satisfaction of the Judgment prior 
to the time of the argument of the 
motion.—Brown v. Guerin, 300 N.Y. 
S. 209, 164 Misc. 662. 

83. N.Y.—Lanigan v. New York, 70 
j N.Y. 454. 

28 C.J. p 877 note 18. 

84. N.Y.—^Matter of Tribune Ass'n, 
34 N.Y.S. 469, 18 Misc. 826. 

86. N.Y.—People v. Lynch. 129 N.T, 
8. 885, 72 Mice. 468. 
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Removal and appointment of new receiver, A re¬ 
ceiver may be removed^® and another person sub- 
stituted*^ for good cause in the discretion of the 
court. He should have notice of the 'charges* 
against him, and be afforded an opportunity of be¬ 
ing heard.28 There should be no removal unless ac¬ 
companied by the substitution of a qualified per- 
8on.2® 

A motion to substitute or appoint a new receiver 
on the death, resignation, or removal of the receiver 
originally appointed should be addressed to, and 
acted on, by the court which is by statute vested 
with the direction and control of the receiver rath¬ 
er than the judge who made the original appoint¬ 
ment.®® 

A judgment debtor may, by accepting and recog¬ 
nizing as the receiver a person other than the per¬ 
son appointed by the court, preclude himself from 
questioning the authority of such person.®^ 

§ 390. - Control of Receiver 

Under some etatutee the receiver ia subject to the di¬ 
rection and control of the court out of which the execution 
was issued. Where title to property is disputed, the re¬ 
ceiver should apply to the court for instructions. 

Under some statutes the receiver is subject to the 
direction and control of the court out of which the 
execution was issued.®® If there is a dispute as to 
the title to property, an application should be made 
by the receiver to the court for instructions.®® 


§ 391 

§ 391. — Rights, Powers, Duties, and Lia¬ 
bilities 

a. In general 

b. Sale of property 

c. Disposition of funds 

d. Requiring accounting by personal rep¬ 

resentatives 

c. As party to actions or proceedings by 
others 

f. Employment of attorney 

g. Compensation 

h. Liabilities 

a. In General 

The right!, powers, and duties of a receiver appoint¬ 
ed in supplementary proceedings are limited to the pur¬ 
poses of such proceedings and those for which he was 
appointed, that Is, to demanding and suing for, under the 
order of the court, and taking into possession and ap¬ 
plying in satisfaction of the judgment, money, property, 
and interests of the Judgment debtor. 

The rights, powers, and duties of a receiver ap¬ 
pointed in supplementary proceedings are limited 
to the purposes of such proceedings and those for 
which he was appointed.®^ They are not the same 
as those of general receivers,®® but are in great 
measure analogous to those of a receiver appointed 
in a creditor's suit.®® They are limited to receiv¬ 
ing and then paying out,®*^ or, more specifically, to 
demanding and suing for, under the order of the 
court, and taking into possession and applying in 
satisfaction of the judgment, money, property, and 
interests of the judgment debtor.®* They do not 
include active management of property®® or opera¬ 
tion of a business^® of the judgment debtor, or ad- 


26. What Is good cause 

(1) The failure of receiver to co¬ 
operate with Judgment creditor or 
Judgment creditor's attorney.—Pow- 
ley V. Borland Bldg. Co., 17 N.Y.S.2d 
436. 173 Misc. 571. 

(2) Other matters see 23 G.J. p 
377 note 22 [a], [b]. 

3>lBohargs with creditor's ooaseiLt 
The discharge of a receiver at his 
request may be proper irrespective 
of the validity of the grounds urged 
by him where the discharge is con¬ 
sented to by the Judgment creditor.— 
Pirst Nat. Bank v. Milbauer, 1 N.T. 
B.2d 317, 165 Misc. 643. 

27. N.Y.—Connolly v. Kretz, 78 N. 
T. 620—People v. Byrne, 78 N.Y. 
619. 

28. N.Y.—Bruns v. Stewart Mfg. Co., 
81 Hun 196—Campbell v. Spratt, 5 
N.Y.Wkly.Dig. 25. 

29. N.T.—Terry v. Bangs, 9 N.Y.S. 
311. 67 N.Y.Super. 546, 18 N.Y.Clv. 
Proc. 288. 


3d. N.Y.—Smith v. Barnum, 69 N.Y. 

S. 253, 69 App.BIv. 291. 

23 C.J. p 877 note 26. 

31. N.Y.—Arizona Plre Ins. Co. v. 
King, 14 N.Y.S.2d 783, 172 Misc. 
165. 

38. N.Y.—Tillotson v. Wolcott. 48 N. 
Y. 188. 

23 C.J. p 877 note 14. 

Control after extension of receiver¬ 
ship see supra 9 388. 

33. N.Y.—Matter of Hone, 47 N.E. 

798, 163 N.Y. 622. 

23 C.J. p 877 note 16. 

84. Wls.—U. S. Rubber Products v. 
Twin Highway Tire Co., 288 N.W. 
179, 233 Wis. 234. 

Wyo.—Laramie First Nat. Bank v. 
Cook, 76 P. 674, 78 P. 1083, 12 Wyo. 
492, 2 L.R.A.,N.S.. 1012. 

35. Wis.—U. S. Rubber Products v. 
.Twin Highway Tire Co., 288 N.W. 
179, 233 Wis. 234. 

Wyo.—Laramie First Nat. Bank v. 
Cook. 76 P. 674, 78 P. 1083, 12 
Wyo. 492 , 2 L.R.A.,N.a, 1012. 
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36. N.Y.—Inglehart’s Petition, Sheld. 
514. 

37. N.Y.—Brown v. Querin, 296 N.Y. 
S. 837, 163 Misc. 79. 

38. Wyo.—Laramie First Nat. Bank 
v. Cook. 76 P. 674, 78 P. 1083, 12 
Wyo. 492, 2 L.R.A..N.S.. 1012. 

23 C.J. p 877 note 29. 

Grant of specific powers in order of 
appointment see supra $ 387 e (1) 
(a). 

39. N.Y.—Brown v. Guerin, 296 N.Y. 
S. 837. 163 Misc. 79. 

particnlar powers and duties 
A receiver in supplementary pro¬ 
ceedings cannot be authorized to bor¬ 
row money to pay off superior exist¬ 
ing liens and to satisfy them out of 
rents and profits and thereafter from 
same source pay Judgment and ex¬ 
penses of receivership, since such 
functions are exclusively within pow¬ 
ers and purview of equity receiver¬ 
ship.—Brown v. Guerin, supra. 

40. Wls.—U. S. Rubber Products v. 
Twin Highway Tire Co., 288 N.W. 
179, 233 Wis. 234. 
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ministration of his estate on the* basis of his insol¬ 
vency.^ ^ 

For some purposes at least, the rights and powers 
of a receiver do not depend on his succession to the 
title of the judgment debtor.^ 2 receiver has 

no greater right than the judgment creditor, howev¬ 
er, as against other creditors.^* 

Where provision is made by statute, as is the 
case in some jurisdictions, respecting the rights, 
powers, and duties of receivers in supplementary 
proceedings, the rights, powers, and duties of a re¬ 
ceiver are to such extent those, of course, which 
the statute prescribes.^^ Under some such statutes 
at least, a receiver is vested only with property of 
the judgment debtor^® and does not succeed to pure¬ 
ly personal rights of the debtor.^® 

Issuing execution. The receiver has no power to 
issue an execution on a judgment recovered by the 
debtor,although it has been held that he may is¬ 
sue an execution on a judgment docketed in his fa¬ 
vor in an action to which he was not a party.^® 

Inspection, The court has no inherent power, and 
in some states no statutory power, to direct a third 
person, a safe deposit company, to permit the re¬ 
ceiver of the judgment debtor to open a safe de¬ 
posit box in its vaults, standing in the joint names 
of the judgment debtor and another, and to examine 
the contents thereof, especially where no evidence 
was presented as to the contents.^^ 

Settlement of debtor^s claims, A receiver has no 
authority, without leave of court, to settle claims 
of the judgment debtor.^® 
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b. Sale of Property 

(1) In general 

^ (2) Property which may be sold 

(1) In General 

Where so authorized by the court, the receiver may 
sell the property of the Judgment debtor. A sale should 
not be directed where It Is doubtful whether anything 
could be realized. The court may refuse to confirm or 
may set aside an Invalid sale or one for an Inadequate 
price. 

When so authorized by the court, the receiver 
may sell the property of the judgment debtor.®^ 
His power in this respect has been said to be as 
extensive as that of a general receiver.52 

A private sale of personalty may be directed 
when there is a probability of realizing a better sum 
than could be procured by a sale at auction.®^ A 
sale should not be directed where it is doubtful 
whether anything could be realized.^^ 

Confirmation or setting aside. The court may 
refuse to confirm a sale for an inadequate price,®^ 
or may set aside an invalid sale®® or one for a 
grossly inadequate price.®*^ 

An order of sale may be vacated on motion of 
the judgment debtor®* or other claimant of the 
property.®* 

(2) Property Which May Be Sold 

An order authorizing or directing a sale by the re¬ 
ceiver should be limited to property of the debtor and 
his right, title, and interest In property of which he Is 
not the absolute and sole owner. Generally speaking, a 
receiver may sell personal property, and in some Jurisdic¬ 
tions he may sell real estate. 

An order authorizing or directing a sale by a re- 
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affect of order beyond oonrt’a an- 
tbozity 

If the court nevertheless directs 
the receiver to operate a business of 
the Judgment debtor, the legal effect 
of the order is limited to such powers 
and duties as can be lawfully vested 
in a receiver in supplementary pro¬ 
ceedings.—U. S. Rubber Products v. 
Twin Highway Tire Co., supra. 

dl. U.S.—In re Loftus, D.C.N.Y., 
16 F.Supp. 711. 

42. Minn.—Merrill v. Zimmerman, 
188 N.W. 1019. 152 Minn. 333— 
Dunham v. Byrnes, 30 N.W. 402, 
36 Minn. 106. 

48. * N.T.—Klinger v. New York State 
Nat. Bank, 7/11 N.Y.S. 252, 161 
Mlsc. 908. 

44. N.Y.—Goddard v. Stiles. 90 N.Y. 
199, reversing 26 Hun 63—Sonna- 
bend v. Gittins, 267 N.Y.S. 662. 236 
App.Div. 483—Maurice v. Travel¬ 
ers' Ins. Co., 201 N.Y.S. 369, 121 
Misc. 427. 


Character and status of receiver see 
supra § 385. 

46. N.Y.—Sonnabend v. Gittins. 267 
N.Y.S. 562. 236 App.Div. 483. 

48. N.Y.—In re ZIemba’s Will, 1 N. 
Y.S.2d 988, 166 Misc. 853. 

Dlsalllnnaiioo of ooavoyaiioo by In- 
faat 

The right of disaffirmance of a con¬ 
veyance made during Infancy is one 
personal to the Judgment debtor and 
does not vest in the receiver.—In re 
Zlemba's Will, supra. 

47. N.Y.—Hyatt v, Dusenbury, 12 N. 
Y.Civ.Proc. 162. 

48. N.Y.—Goodenough v. Davis, 4 N. 
Y.Month.Lr.Bul. 36. 

49. N.Y.—Khrich v. Root, 119 N.Y. 
S. 396, 134 App.Div. 432. 

50l N.Y.—King v. Corning Trust Co., 
221 N.Y.S. 404, 129 Misc. 377. 

61. Wash.—Pappas v. Taylor, 244 P. 

390, 138 Wash. 22. 

23 C.J. p 877 note 34. 
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Bale without order axLd conveyance 

A sale by the receiver without an 
order of the court, and. it has been 
held, without a conveyance to him 
by the debtor, passes no title.—Scott 
v. Elmore, 10 Hun, N.Y., 68. 

68. Wash.—Pappas v. Taylor, 244 P. 
390, 138 Wash. 22. 

63. N.Y.—Monolithic Drain & Con¬ 
duit Co. V. Dewsnap, 41 N.Y.S. 224, 
26 N.Y.Civ.Proc. 380. 

64. N.Y.—Matter of Patterson, 42 
N.Y.S. 496, 12 App.Dlv. 123. 

66. N.Y.—Hall V. Knott, 126 N.Y.S. 
299. 69 Misc. 407. 

66. N.Y.—Griffith v. Hadley, 23 N. 
Y.Super. 687. 

67. N.Y.—Griffith v. Hadley, supra. 

58. N.Y.—Liubliner v. Filomio, 11 N. 
Y.S.2d 714. 


69. N.Y.—PaneuU Hall Nat. Bank v. 
Bussing, 42 N.E. 346, 147 N.Y. 666. 
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ceiver appointed in supplementary proceedings 
should be limited to the property of the debtor and 
to the right, title, and interest of the debtor in 
property of vdiich he is not the absolute and sole 
owner.®® The court is without power to order the 
sale of property to which a third person has record 
title without according such person an opportunity 
to be heard ;®i but a disposition, in obedience to an 
order of the court, of property taken as that of the 
debtor without knowledge of the claim of a third 
person does not constitute a conversion as to such 
person.®^ 

A sale en masse should not be directed where suf¬ 
ficient can be realized by selling a portion of the 
property,®® and it has been held that the sale of the 
interest of a debtor in a comparatively large fund 
should not be ordered where the judgment is small.®^ 

The fact that property could be sold on execution 
has been held not to preclude its sale by the receiv¬ 
er.®® 

Personal property. Generally speaking, a receiv¬ 
er may sell personal property.®® Choses in action 
should not be ordered sold, however,®^ unless they 
come under the head of desperate debts.®® 

Real property. It has been held that a receiver 
may sell an equitable®® or dower*^® interest in real¬ 
ty, or the judgment debtor's interest in a fund which 
was produced by the sale of land in which the judg¬ 
ment debtor had a vested remainder in fee.*^^ In 
some jurisdictions a receiver may sell real property 
of the judgment debtor without reserving an equity 
of redemption in the debtor's favor.In other ju¬ 
risdictions, however, the receiver is without general 


power to sell real estate,*^® at least if there is no 
reason why it cannot be sold on execution'^® and the 
effect of the sale would be to cut off or defeat the 
statutory right of redemption which the debtor has 
in the case of a sale under the execution.'^® 

Property subject to liens. If property in the 
hands of the receiver is subject to liens, the court 
cannot direct its sale for the purpose of appropri¬ 
ating the proceeds to the payment of the costs and 
expenses of the receivership.*^® 

Property held in trust cannot ordinarily be sold.^*^ 

c. Disposition of Funds 

It It a duty of the receiver to apply money or effeeta 
In hit handt to the payment of coats and expenaea of 
the proceeding and debit due the creditors represented 
by him according to their priorities, and to restore any¬ 
thing remaining to the debtor or the debtor's successors 
in right. Claims of third persons to money or property 
In the receiver's handt or turned over by him to the 
Judgment creditor cannot be determined on motion. 

It is a duty of a receiver in proceedings supple¬ 
mentary to execution to apply money or effects in 
his hands to the payment of costs and expenses of 
the special proceeding and to the payment of debts 
due to the creditors represented by him according 
to their legal or equitable priorities, and to restore 
what remains, if anything, to the debtor or those 
who have succeeded to his rights."^® Except on no¬ 
tice to the debtor, however, the court has no pow¬ 
er to direct the receiver to apply moneys in his 
hands to the payment of anything but the judgment 
under which he was appointed or such other judg¬ 
ment or judgments as to which his receivership has 
been extended.*^® 


eOi Iowa.—Osborne v. Reardon, 44 
N.W. 346, 79 Iowa 175. 

23 C.J. p 877 note 36. 

61. Colo.—^Walker v. Staley, 1 P.2d 
924. 89 Colo. 292. 

62. N.Y.—Ochs V. Pohly, 84 N.Y.S. 
1, 87 App.Div. 92. 

63. N.Y.—Griffith v. Hadley, 23 N.Y. 
Super. 587—^Warden v. Leaven¬ 
worth, 3 E3dw. 244. 

64. N.Y.—People v. McAdam, 1 N.Y. 
City Ct.Suppl. 38 note. 

65. Wash.—Pappas v. Taylor. 244 P. 
390, 188 Wash. 22. 

66. Bsat or mcmhorsliip in stock 
^uo^uakg^ 

N.Y.—Roome v. Swan, 2 N.Y.S. 614, 
15 N.Y.Clv.Proc. 344. 

23 C.J. p 878 note 41. 

67. S.C.—Dilling v. Poster. 21 S.C. 
334. 

68 . S.C. — Dining V. Foster, supra. 

69. Kan.—^Klser v. Sawyer, 4 Kan. 
503. 


70. N.Y.—Payne v. Becker, 87 N.Y. 
153. 

23 C.J. p 878 note 47. 

71. N.Y.—McGown v. Barnum, 75 N. 
E. 165, 182 N.Y. 647. 

72. Wls.—U. S. Rubber Products v. 
Twin Highway Tire Co., 288 N.W. 
179, 233 Wls. 234. 

Statutes lield Inapplicable 

Statutes providing for redemption 
from execution sale or for the In¬ 
clusion of a provision for redemp¬ 
tion In Judgments in actions for eject¬ 
ment or unlawful detainer do not pre¬ 
clude a receiver from selling real 
property of the judgment debtor with¬ 
out reserving an equity of redemp¬ 
tion in the debtor's favor.—U. S. Rub¬ 
ber Products V. Twin Highway Tire 
Co., supra. 

Oontlnuation of reodvenililp 

A Judgment debtor is not entitled 
to time for redemption after a sale 
by a receiver in supplementary pro¬ 
ceedings. especially where the receiv¬ 
ership has been continued for his 
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benefit for more than the usual pe¬ 
riod of redemption in the case of 
execution sales.—U. S. Rubber Prod¬ 
ucts V. Twin Highway Tire Co., su¬ 
pra. 

73. N.Y.—Chadeayno v. Gwyer, 82 
N.Y.S. 198, 83 App.Div. 403. 

74. N.Y.—Faneull Hall Nat. Bank v. 
Bussing. 42 N.E 346. 147 N.Y. 665. 

23 C.J. p 878 note 51. 

75. N.Y.—Ingleharl’s Petition. Sheld. 
614—Pfluger v. Cornell, 2 N.Y.City 
Ct. 145. 

76. Wyo.—Laramie First Nat. Bank 
V. Cook, 76 P. 674. 78 P. 1083, 12 
Wyo. 492. 2 L.R.A.,N.S.. 1012. 

77. N.Y.—Scott V. Nevius, 13 N.Y. 
Super. 672. 

78. N.Y.—Ward v. Petrie. 61 N.E. 
1002, 157 N.Y. 301. 68 Am.S.R. 790, 
reversing 36 N.Y.S. 940, 92 Hun 
605. 

23 C.J. p 878 note 58. 

79. N.Y.—Goddard v. Stiles, 90 N.T. 
199, reversing 25 Hun 63. 
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Where a Kceivership in a mortgage foreclosure 
suit is extended to supplementary proceedings, the 
creditor in the latter proceeding cannot obtain an 
order compelling the receiver to apply to the pay* 
ment of his judgment a sum equal to the amount 
thereof, without regard to whether there was any 
surplus over the amount legally recoverable in the 
foreclosure suit;^^ nor should such order be grant¬ 
ed while suits by the judgment creditor to set aside 
the mortgage and other judgments on the ground 
of fraud are pending.®^ The expense of a receiver¬ 
ship cannot be given priority over the claims of 
mortgage creditors. ** 

The court may refuse to distribute a fund held 
by a foreign receiver.83 

Determination of claims of third persons. Claims 
of third persons to money or property in the hands 
of the receiver or turned over by him to the judg¬ 
ment creditor cannot be determined on motion,*^ 
the proper remedy for such purpose being an action 
by the receiver, as noted infra § 393 a (2) (a). If 
the receiver undertakes to determine for himself 
who is entitled to the proceeds, he makes the dis¬ 
tribution at his peril.*5 

The motion papers to procure an order directing 
the application of funds in the receiver’s hands must 
show where judgment was originally recovered and 
out of what court the execution issued.86 

Appeal from order. If notice of appeal is given 
from an order for the receiver to pay over moneys, 
he makes such payment at his peril before the dis¬ 
position of the appeal.®^ 

d. Requiring Accounting by Personal Represen¬ 
tatives 

A receiver of a party entitled to aha re In a decedent’a 
estate may require decedent*! personal representatives to 
account to him, but a receiver Is not entitled to an ac¬ 
counting by an executor who is the Judgment debtor. 

A receiver of a party entitled as beneficiary or 
otherwise to share in a decedent’s estate may re¬ 


quire the personal representatives of the decedent 
to account to him,®® but he has not such an interest 
in the estate as will entitle him to an accounting by 
an executor who is the judgment debtor.®® It is 
the duty of the administrator of a deceased debtor 
to disclose to the receiver on request assets belong¬ 
ing to the intestate.®® 

e. As Party to Actions or Proceedings by Oth¬ 
ers 

(1) In general 

(2) Substitution in actions by debtor 

(1) In General 

A receiver In whom the debtor's rights of action and 
property have vested Is a proper party to various actions 
Involving rights or liabilities of the debtor. 

A receiver in whom the debtor’s rights of action 
and property have vested is a proper party to an 
action to set aside a judgment in favor of the debt¬ 
or,®i or an alleged fraudulent mortgage,®® or to 
an action to apply land to payment of the judg¬ 
ment,®® to partition land in which the debtor has 
an interest,®* or where he has in his possession an 
instrument indemnifying the debtor against a cause 
of action sued on.®® 

Where neither the receiver nor the creditor is a 
party to an action, the former cannot be required 
in such action to pay over moneys received by him 
as the property of the debtor.®® 

Contest of prohate of will. The receiver cannot 
contest the probate of a will which divests the debt¬ 
or of all interest in the estate of another.®*^ 

(2) Substitution in Actions by Debtor 

In a pending action by the debtor to recover claims 
against third persons the court may in Its discretion sub¬ 
stitute the receiver as plaintiff and permit him to prose¬ 
cute the action for the benefit of the creditors whom he 
represents. Notice of the application for substitution is 
properly served on the judgment debtor's attorney In the 
action. 

Where an action by the debtor to recover claims 


80. N.Y.—Kenney v. South Shore 
Nat. Gas & Fuel Co., 94 N.E. 606, 
201 N.Y. 89. 

81. N.Y.—Kenney v. South Shore 
Nat. Gas & Fuel Co., supra. 

88. Wyo.—Laramie First Nat. Bank 
V. Cook, 76 P. 674, 78 P. 1083. 12 
Wyo. 492, 2 L..R.A..N.S., 1012. 

83. N.J.—^Harris v. Hibbard, Ch., 71 
A. 787. 

84« N.Y.—Twelfth Ward Bank v. 
Columbia Pub. Co., 99 N.Y.S. 908, 
51 Misc. 62. 

23 C.J. p 879 note 66. 

88. N.Y.—In re Hone, 47 N.E. 798. 
153 N.Y. 522. 


Application to court for directions 
see supra 9 390. 

88, N.Y.—Galster v. Syracuse Sav. 
Bank, 29 Hun 594. 

87. Wash.—Johnson v. Joslyn, 92 P. 
413, 47 Wash. 531. 

88. N.Y.—Matter of Beyea, 81 N. 
Y.S. 200, 10 Misc. 198. 

23 C.J. p 879 note 74. 

89. N.Y.—Worrall v. Drlggs. 1 Redf. 
Surr. 449. 

90. N.Y.—Reynolds v. ^tna Life 
Ins. Co., 61 N.Y.S. 44'6, 28 App.Dlv. 
691, affirmed 65 N.B. 806, 160 N. 
Y. 685. 


91. N.T.—Tiffany v. Norris, 18 N.Y, 
S. 438, 28 Abb.N.Cas. 97. 

92- N.Y.—Gere v. Dibble, 17 How. 
Pr. 31. 

93- N.Y.—Moore v. Duffy, 26 N.Y.S. 
340, 74 Hun 78. 

84. N.Y.—Wood V. Powell, 38 N.Y.S. 
196, 3 App.Dlv. 318. 

95. U.S.—^Moore v. Los Angeles Iron 
& Steel Co., C.C.Cal., 89 F. 73. 

98. N.Y.—Oelster v. Syracuse Sav. 
Bank. 17 N.Y.Wkly.Dig. 137. 

97. N.Y.—In re Brown, 47 Hun 860. 
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against third persons is pending, the court in its 
discretion may substitute the receiver as plaintiff 
and permit him to prosecute the action for the ben¬ 
efit of the creditor or creditors whom he repre¬ 
sents.^^ Such substitution is not a matter of right 
but rests in the discretion of the court,®® especially 
where the receiver's interest is small as compared 
with that of other parties^ Where substituted, the 
receiver is bound by the acts and admissions of the 
original parties, to whose rights he has succeed¬ 
ed.® 

Notice of the application for substitution is prop¬ 
erly served on the attorney for the judgment debtor 
in the action.® The assignee of a claim against a 
debtor is not a necessary party to a motion by the 
receiver to be substituted for the debtor as plaintiff 
in an action brought by the latter on the claim.^ 

f. Employment of Attorney 

Generally apeaking, the court cannot require the 
receiver to employ any particular attorney. The re¬ 
ceiver may, but need not, retain the Judgment credi¬ 
tor’! attorney who instituted or participated In the aup- 
plementary proceedings. 

Generally speaking, the court cannot require the 
receiver to employ any particular attorney.® The 
receiver may,® but need not,^ retain the attorney of 
the judgment creditor who instituted or participat¬ 
ed in the supplementary proceedings. However, it 
has been held that an order substituting the receiv¬ 
er as plaintiff in a pending action by the judgment 
debtor should protect the judgment debtor's attor¬ 
ney, permitting him, if he so elect, to continue in 
the litigation for the preservation of his rights.® 

Where the receiver is himself an attorney, it has 
been held that he cannot employ another attorney 
without an order by the court.® 

g. Gompmisation 

The court may award the receiver the expenses of 

98. N.Y.—Fitzpatrick v. Moses, 64 
N.Y.S. 426. 34 App.Div. 242. 

23 C.J. p 886 note 41. 

99. N.Y.—In re Lanaingf, 17 N.Y. 

Wkly.Dlg. 288. 

1. N.Y.—^Fitzpatrick v. Moses, 64 N. 

Y.S. 426, 34 App.Div. 242. 

9. N.Y.—-Forbes v. Waller, 25 N.Y. 

430, 26 How.Pr. 166, affirming 17 
N.Y.Super. 475. 

3. N.Y.—Goddard v. Stiles, 90 N.Y. 

199. 

4. N.Y.—Fitzpatrick v. Moses, 54 N. 

Y.S. 426, 84 App-Dlv. 242. 

N.Y.—Powley v. Dorland Bldg. 

Co.. 17 N.Y.S.2d 486, 173 Mlsc. 671 
Rondout First Nat. Bank v. Nav¬ 
arro, 17 N.Y.S. 900. 
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the receivership and reasonable compensation for h|e 
aervlces. The compensation depends on the duties in¬ 
volved, the size of the fund available for distribution, 
and the amounts of the Judgment creditors* clalmp- 
Ordinarlly the receiver should be permitted to deduct his 
commissions and expenses before paying over money In 
his hands. 

The court has power to award to the receiver rea¬ 
sonable compensation for his services and to allow 
him in addition the expenses of the receivership.^® 
If the expenses of the receivership are improperly 
refused, the receiver has a remedy by appeal.^^ 

The compensation to which he is entitled depends 
on the duties which the position involves,^® the size 
of the fund available for distribution, and the 
amounts of the claims of the judgment creditors.^® 

Ordinarily the receiver should be permitted to de¬ 
duct his commission and expenses before paying 
over moneys in his hands.^^ However, where the 
receiver is appointed to sue to set aside alleged 
fraudulent transfers, it is improper to order the pay¬ 
ment of the compensation and expenses of the re¬ 
ceivership out of the debtor's property which may 
come into his hands from other sources; in such 
circumstances the costs and expenses should, rather, 
abide the results of the actions.^® Where the re¬ 
ceiver has no moneys in his hands at the termina¬ 
tion of the receivership, the court has power, un¬ 
der some statutes at least, to make an allowance to 
the receiver only as against the party who moved 
for his appointment,^® and then only on a showing 
of delinquency on the part of such party or of un¬ 
usual merit in the receiver's services.i7 

Of attorneys. The court may make an allowance 
for the attorney for the receiver commensurate with 
the size of the fund available for distribution and 
the amounts of the claims of the judgment credi- 
tors.i® Where the receiver is himself an attorney, 
however, it has been held that an attorney employed 

22 I Statutes mm to psrvoaal rspreseata- 
tlvM and gaardiam do not limit the 
compensation to which a receiver In 
Rupplementary proceedings is enti¬ 
tled.—Baldwin V. Kazlor, supra. 

13. N.Y.—P. & M. Schaefer Brew¬ 
ing Co. V. Amsterdam Tavern, 12 
N.Y.S 2d 701, 171 Mlsc. 352. 

14. N.Y.—Gelater v. Syracuse Sav. 
Bank, 17 N.Y.Wkly.Dlg. 137. 

15. Wash.—Smith v. Weed, 134 P. 
1070, 75 Wash. 462. 

18. N.Y.—Williams & Co. v. Orove- 
vllle Corporation, 8 NY.S.2d 204, 
255 App.Div. 947. 

17. N.Y.—First Nat. Bank v. MH- 
bauer. 1 N.Y.S.2d 317, 166 Mlsc. 
643. 

18k N.Y.—^F. & M. Schaefer Brewing 


N.Y.—Baker v. Van Epps, 

Ilun 460, 60 How.Pr. 79. 

23 C.J. p 879 note 72. 

7. N.Y.—Powley v. Dorland Bldg. 
Co.. 17 N,Y.S.2d 436, 173 Misc. 571 
—Moore v. Taylor, 40 Hun 66. 
a N.Y.—Fitzpatrick v. Moses, '64 N. 
Y.S. 426, 34 App.Div. 242. 

9. N.Y.—First Nat. Bank v. Mll- 
bauer, 1 N.Y.S.2<1 317, 165 Misc. 
643. 

10. N.Y.—Adams v. El wood, 93 N.Y. 
S. 327, 104 App.Div. 138. 

23 O.J. p 887 note 56. 

Costs see infra 6 402. 

11. N.Y.—Monahan v. Fitzpatrick, 
39 N.Y.S. 857, 16 Misc. 508. 

la N.Y.—Baldwin v. Bazler, 84 N. 
Y.Super. 274. 
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by him, unless by an order of the court, is not en¬ 
titled to an allowance of compensation.^^ Where 
the receiver is substituted as plaintiff in a pending 
action by the judgment debtor, the judgment debtor 
is not bound by, and cannot be compelled by the 
court to adopt, an agreement, made without notice 
to him, between the judgment creditor and the judg¬ 
ment debtor’s attorney fixing the amount of the 
fees of the attorney in the action.^o 

h. Liabilities 

Tha recelvar Is liable to tho debtor or creditor, as the 
case may be, for wrongful conduct or mismanagement of 
his property. He may also be required to account for 
property which may have come Into his hands. 

The receiver is liable to the debtor or creditor, 
as the case may be, for wrongful conduct or mis¬ 
management of his property,such as the sale of 
exempt property .22 A person wrongfully deprived 
of his property by the receiver need not obtain leave 
of court to institute suit against him.23 

Accounting. The receiver may be required to ac¬ 
count for property which may have come into his 
hands.2^ Thus, on the death of the debtor, the debt¬ 
or’s personal representatives may compel an ac¬ 
counting as to the proceeds of real property con¬ 
veyed to the receiver.26 Where the receiver as¬ 
sumes to determine to whom a fund in his hands 
belongs, and erroneously pays it to persons not en¬ 
titled, he may be compelled to account and justify 
his conduct, if he can.2® 

The court out of which the execution issued has 
jurisdiction, under some statutes, to require an ac¬ 
counting by a receiver appointed in proceedings sup¬ 


plementary to the exccution.27 Under other stat¬ 
utes, a person who questions the accuracy of an ac¬ 
count rendered by the receiver to the judge who ap¬ 
pointed him must apply for relief to such judge, and 
is not entitled to an accounting in the court of chan¬ 
cery, at least where the execution did not issue out 
of the court of chancery.28 

§ 392. —- Title to and Rights in Property 

a. In general 

b. Particular property 

c. Obtaining possession 

a. In General 

By expreit provision of statute In some Jurisdictions 
the property of the judgment debtor vests In the receiver. 
The receiver holds such property for the Judgment credi¬ 
tors to whose benefit the receivership Inures. 

By express provision of statute in some jurisdic¬ 
tions the property of the judgment debtor vests in 
a receiver appointed in proceedings supplementary 
to execution .22 The title which he thus acquires is 
governed by the terms of the statute.*® The re¬ 
ceiver holds such property for the judgment credi¬ 
tor who procured his appointment,*^ and for other 
judgment creditors who may have procured an ex¬ 
tension of the receivership for their benefit.** 

Necessity of filing of bond. Where the proper 
filing of a bond by the receiver is required in order 
to make his appointment effective, the receiver has 
been held not to acquire rights with respect to the 
debtor’s property prior to that time.** However, it 
has also been held that where the bond is not filed 
until after the order appointing the receiver, his ti¬ 
tle relates back to the date of the order.*^ 


Co. V. Amsterdam Tavern, 12 N.T. 

S. 2d 701, 171 MJsc. 352. 

19^ N.y.—First Nat. Bank v. Mil- 
bauer, 1 N.T.S.2d 317, 165 Mlsc. 
643. 

aa N.T.—Goddard v. Stiles. 90 N. 

T. 199, reversing 25 Hun 63. 

ai. N.Y.—Dewey v. Finn, 18 N.Y. 
Wkly.Dlg. '558. 

aa. N.Y.—Flnnln v. Malloy, 33 N.Y. 
Super. 382. 

as. N.y. —Dewey v. Finn, 18 N.T. 
Wkly.Dlg. 568. 

ai. N.y.— Tlllotson v. Wolcott, 48 
N.y. 188—Webber v. Hobble, 13 
How.Pr. 382. 

aft *N.y. —Graham v. Lawyers' Title 
Ins. Co.. 46 N.y.S. 1055, 20 App. 
Dlv. 440. 

aft N.y.— In re Hone, 47 N.B. 798, 
163 N.T. 522—Barnes v. Court- 
right. 74 N.Y.S. 208, 37 Mlsc. 60. 

87. N.y.—In re James' Will, 236 
N.y.S. 363, 184 Miso. 646. 


The surrogate’s oonrt In New 
York has Jurisdiction to require an 
accounting by a receiver appointed 
by a Justice of the supreme court 
in proceedings supplementary to an 
execution issued out of the surro¬ 
gate's court.—In re James' Will, su¬ 
pra. 

88. N.J.—Hackensack Sav. Bank v. 
Terhune, 23 A. 482, '50 N.J.Eq. 
297. 

89. Wash.— "appas v. Taylor, 244 P. 
390, 138 Wash. 22. 

Property la onstodia legis 
The effect of an order appointing 
a receiver and granting an injunc¬ 
tion is to place the property of the 
Judgment debtor in custodia legis 
and preclude defendant from encum¬ 
bering or disposing of it.—Sam Sa¬ 
vin. Inc., v. Burdsal, 22 N.E.2d 914, 
61 Ohio App. 539. 

9ft N.y. —^Maurice v. Travelers' Ins. 
Co.. 201 N.y.S. 369, 121 Mlsc. 427. 


31. N.y. —Kennedy v. Thorp, 51 N. 
y. 174—Smith v. Meader Pen Cor¬ 
poration, 8 NY.S.2d 39, 266 App. 
Div. 397, reversing 6 N.Y.S.2d 919, 
169 Mi.se. 238, affirmed 20 N.E.2d 
13, 280 N.y. 6'54--Ward v. Baker, 
175 N.Y.S. 66, 186 App.Dlv. 652— 
Steinert v. Van Aken, 150 N.Y.S. 
526, 166 App.Dlv. 206—In re Kauf¬ 
man's Estate, 266 N.Y.S. 890, 149 
Mlsc. 287. 

Property which may be required to 
be delivered by the debtor see su¬ 
pra fi 383. 

38. N.y.—-Ward v. Baker, 176 N.Y.S. 
66, 185 App.Dlv. 662—Steinert v. 
Van Aken, 160 N.Y.S. 626, 16'6 App. 
Dlv. 206—In re Kaufman’s Estate, 

266 N.y.S. 890, 149 Misc. 287. 

38. N.y. —^Mandelbaum v. Danziger, 

267 N.y.S. 117, 239 App.Dlv. 688. 

94« N.Y.—^Foley v. Equitable Life 
Assur. Soc. of U. S.. 81 N.y.S.2d 
992, reversed on other grounds 88 
N.y.S.2d 917, 268 App.Div. 606. 
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b. Particular Property 

(1) Personal property 

(2) Real property 

(3) Property transferred or encumbered 

(4) Beneficial interest in trust 

(5) Property held in representative ca¬ 

pacity 

(6) After-acquired property 
(1) Personal Property 

The title to personal property of the Judgment debtor 
ordinarily passes to the receiver without an assignment. 
Such title vests in him, under some statutes, as of the 
time of filing the order appointing him or extending the 
receivership, but relates back for the Judgment creditor's 
benefit to the time of service of the order for examina¬ 
tion or warrant of arrest except as against a purchaser 
In good faith without notice and for a valuable con¬ 
sideration or against one to whom a debt has In good 
faith been paid after service of the order. 

The title to personal property of the judgment 
debtor ordinarily passes to the receiver without an 
assignmeiit.3S All of the personal property of the 
debtor of a character to which the receiver is en¬ 
titled should, regardless of amount, go to the re- 
ceiver.3® Generally speaking, the receiver steps in¬ 
to the shoes of the judgment debtor with respect to 
such property.^*^ 

The words “personal property,” as used in a stat¬ 
ute providing for the vesting of title in the receiv¬ 
er, comprehend money, chattels, things in action, 
and evidences of debt.^s More specifically, proper¬ 


ty of the judgment debtor, title to which passes to 
the receiver, includes a bank account,s® a debt due 
the judgment debtor,*® a note payable to the debt¬ 
or,* ^ a seat in a stock exchange,*® the interest of 
the debtor in the funds of an organization, where 
evidenced by a certificate of membership,*® an 
award in eminent domain proceedings,** the inter¬ 
est of the judgment debtor in a partnership,*® the 
interest of the judgment debtor in a fund provided 
for payment of a public contract which he has per¬ 
formed,*® surplus in the hands of a sheriff after 
satisfaction of a prior judgment,*7 and installments 
of alimony falling due in the future under a decree 
previously rendered.*® The receiver will not be¬ 
come vested, however, with rights which are not 
capable of alienation,*® or those to which no right 
is given by the statute authorizing the proceed¬ 
ings;®® nor is he entitled to property®^ or the pro¬ 
ceeds of property®® which is exempt from levy and 
sale under an execution. 

A receiver acquires the title which a judgment 
debtor has in annuities at the time of institution of 
the supplementary proceedings,®® and title to a life 
insurance policy payable to the debtor a certain 
number of years after date, or to his estate if de¬ 
ceased, owned by the debtor when the receiver was 
appointed;®* but he does not acquire any title to 
a policy on the life of the debtor which is payable 
to a third person,®® at least where the policy would 
lapse on a failure to pay premiums.®® 


35. N.Y.—Leonard v. Fink, 196 N, 
T.S, 316, 119 Miac. 370. 

23 C.J. p 879 note 89. 

36. S.C!.—Deer Island Lumber To. 
V. Vir^inia-Carolina Chemical Co., 
97 S.E. 833, 111 S.C. 299. 

37. N.T.—McCabe v. Union Dime 

Sav. Bank, 268 N.Y.S. 449, 350 

Misc. 157. 

3& N.Y.—McCorkle v. Herrman, 22 
N.E. *943, 117 N.Y. 297, reversing 
6 N.Y.S. 881. 

39. N.Y.—Matter of Weld. 54 N.Y. 

S. 253, 34 App.Div. 471—Levy v. 
Cavanagh, 15 N.Y.Super. 100. 

4Ck N.Y.—McCorkle v. Herrman, 22 
N.E. 948, 117 N.Y. 297, reversing- 
5 N.Y.S. 881. 

41. N.Y.—Brigrgs v. Merrill, 68 
Barb. 389. 

42. N.Y.—Londhelm v. White, €7 
How.Pr. 467. 

23 O.J. p 880 note 97. 

43. N.Y.—Dease v. Reese, 80 N.Y. 
S. 590, 39 Misc. 657. 

4C N.Y.—Fawcett v. New York, 98 
N.Y.S. 286, 112 App.Div. 1'65. 

45. N.Y.—Lovlns v. Laub, 147 N.Y. 
S. 804, 85 Misc. 336. 

4M N.Y.—John Mulsteln Co. y. New 


York, 107 NE. 651, 213 NY. 308, 
afUrmed 114 N.Y.S. 1122, 160 App. 
Div. 890. 

47. N.Y.—Salter v. Bo we, 32 Hun 
236. 

48. N.Y.—Stevenson v. Stevenson, 
31 Hun 157. 

49. U.S.—Waterman v. Shipman, N. 
Y., 55 P. 982, 5 C.C.A, 371. 

50. N.J.—Howell v. McDowell, 1 A. 
474, 4 7 N.J.Law 359. 

N.Y—Matter of Stoddard, 113 N.Y. 
S. 157, 128 App.Div. 759. 

51. N.Y.—Cooney v. Cooney, 65 
Barb. 624. 

23 C.J. p 880 note 7. 

52. N.Y.—Bliss V. Raynor, 36 N.Y. 
S. 156, 91 Hun 250. 

23 C.J. p 880 note 8 . 

53. N.Y.—‘Foley v. Foley, 12 N.Y.S. 
2d 85, 257 App.Div. 154. 

64. N.Y.—Reynolds v. iStna L. Ins. 
Co., 39 N.Y.S. 885, 6 App.Div. 264, 
256, 261, reversed on other grounds 
42 N.Y.S. 1058, 11 App.Div. 99. 
Not limited to snvrender valne 
‘ The right of the receiver to such 
a policy is not limited to its sur¬ 
render value.—Reynolds v. .ffitna L. 
Ins. Co., 55 N.E. 305, 160 N.Y. 63'5, 
affirming 61 N.Y.S. 446, 28 App.Dlv. 
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591 —Abraham v. Abraham, 278 N. 
Y.S. 863, 155 Misc. 574. 

Beoeiver’s lack of knowledge imma¬ 
terial 

The title to such a life insurance 
policy passes to the receiver al¬ 
though its existence may have been 
unknown to the receiver at the time 
of his appointment—Reynolds v. 
AOtna L. Ins. Co., ,')5 N E. 305, 160 
NY. 635, affirming 51 N.Y.S. 446, 28 
App.Div. 591. 

55. N.Y—Oershman v. Berliner, 211 
N.Y.S. 881, 214 App.Div. 196. 
affect of power to change beneftciary 
This ha.s been held to be true even 
where the owner of the policy has 
power to change the beneficiary.— 
Gershman v. Berliner, supra. 
Benefloiary's right to poeeession 
The beneficiary is entitled to pos¬ 
session of the policy as against the 
receiver, notwithstanding a possibil¬ 
ity that the beneficiary may prede¬ 
cease the debtor or that the debtor 
may transfer to himself the bene¬ 
ficial ownership.—Gershman v, Ber¬ 
liner, supra. 

5e„ N.Y.—Masten v. Amerman, 4 N. 
T.S. 581, 61 Hun. 244, reversing 
20 Abb.N.Ca 8 . 448. 
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The right of a receiver to money which the judg¬ 
ment debtor has deposited with a third person is 
superior to that of another who advanced the mon¬ 
ey, even where the advancement was for the pur¬ 
pose of making the deposit*®^ 

When title vests. By some statutes, title vests in the 
receiver as of the time of filing the order appoint¬ 
ing him®® or extending the receivership,®® as the 
case may be. When it has become vested it may 
extend back, however, by relation, for the benefit of 
the judgment creditor who instituted the proceed¬ 
ings, to the time of the service of the order for ex¬ 
amination or warrant of arrest,®® but this doctrine 
is invoked only where necessary to effect justice,®^ 
and the title of a purchaser in good faith without 
notice and for a valuable consideration, or the pay¬ 
ment of a debt in good faith, is protected where 
made after the service of the order for examina¬ 
tion but before the appointment of the receiver.®® 
Independently of statute, where the debtor assigns 
property after supplementary proceedings com¬ 
menced to one who has knowledge of the order for 
examination, the assignee's title is inferior to that 
of a receiver subsequently appointed.®® 

The burden is on the receiver to establish a right 
prior to that acquired under legal or equitable as¬ 
signments by the judgment debtor,®^ and in the ab¬ 
sence of proof as to the date of institution of sup¬ 
plementary proceedings, the rights of a receiver ap¬ 
pointed subsequent to such an assignment will be 


deemed inferior to those acquired under the assign¬ 
ment.®® 

Effect of dehtor^s death. If the debtor dies be¬ 
fore the making or filing of the order of appoint¬ 
ment, his property or effects do not vest in the re¬ 
ceiver,®® but the title of the receiver, when once 
vested, will not be divested by the subsequent death 
of the debtor.®^ 

Effect of orders in other proceedings. The re¬ 
ceiver's title is not affected by an order made in a 
proceeding to which he is not a party,®® 

(2) Real Property 

In the absence of statute, title to realty does not vest 
in the receiver merely by reason of his appointment. 
Under seme statutes, however, a qualified title to real 
property vests In the receiver, without a conveyance or 
assignment from the debtor, from the time when the or¬ 
der appointing him or extending the receivership Is filed 
with the clerk of the county where the real property Is 
situated, and, under others, on an order of the court ap¬ 
pointing the receiver for the Judgment debtor's property. 
Interests, rights, and so forth. 

In the absence of statute, title to realty does not 
vest in the receiver, merely on his appointment.®® 
However, a conveyance of the property by the debt¬ 
or to the receiver vests in the latter the debtor's 
title or interest.'^® 

Under some statutes, real property of a judgment 
debtor vests in the receiver, without a conveyance 
or assignment from the debtor, from the time when 
the order or a certified copy thereof appointing the 


67, —Building & Loan Ase’n 

Harmonia v. Wolfskell, 96 A. 89, 
85 N.J.Eq. 218. 

58. N.Y.—In re Ewald’s Estate, 22 
N.T.S.2d 299, 174 Mlsc. 939—Col¬ 
lins V. Connelly, 212 N.Y.S. 369, 125 
Misc. 871—Gllkey v. Koch, 201 N. 
Y.S. 703. 

23 C.J. p 880 note 9. 

Whaxa debtor realdaa la other oonaty 
If the appointment is made In a 
county other than that of the debt¬ 
or's residence, his property vests In 
the receiver only from the time 
of filing a certified copy of the order 
of receivership with the clerk of 
the county of such residence.—In re 
Wagenfohr, D.C.N.Y., 39 F.Supp. 117 
—23 C.J. p 880 note 9 [a]. 

BtatatM govomlag partlonlar xlglits 
In proceedings under the New 
York Civil Practice Act on conflict¬ 
ing claims of a receiver and an as¬ 
signee under an earlier assignment 
of personal property of the debtor, 
the rights of the receiver have been 
held governed by the article of the 
Act which was effective at the time 
of an order for examination of the 
debtor and the appointment of the 
receiver, while the rights of the as¬ 


signee were governed by language of 
the Act which was in force at the 
time of the assignment.—In re Sul¬ 
livan’s Estate, 299 N.Y.S. 232, 164 
Misc. 491. 

50. N.Y.—In re Bwald’s Estate, 22 
N.Y.S.2d 299, 174 Misc. 939. 

60, U.S.—^In re McAllister, C.C.A. 
N.Y., 7 F.2d 9—In re Wagenfohr, 
D.C.N.Y.. 39 F.Supp. 117. 

N.Y.—Herlihy v. Watkins, 300 N.Y.S. 
242, 252 App.Div. 605—Rock wood 
& Co. V. Trop. 208 N.Y.S. 459, 212 
App.Div. 883, reversing 207 N.Y.S. 
507, 211 App.Div. 421—In re Kauf¬ 
man's Estate, 266 N.Y.S. 890, 149 
Misc. 287—Rosen v. Lipshits, 266 
N.Y.S. 797, 149 Misc. 144—Foley 
V. Equitable Life Assur. Soc. of 
U. S., 31 N.Y.S.2d 992. 

23 C.J. p 880 note 10. 

Property in hands of person to be 
examined 

A receiver's title extends to per¬ 
sonal property of judgment debtor 
which was in hands or under con¬ 
trol of person required to attend 
and be examined at time of service 
of order or subpeena.—^In re Bwald's 
Estate, 22 N.T.S.2d 299, 174 Misc. 
939. 


61. N.Y.—In re Sullivan’s Estate, 
299 N.Y.S. 232, 164 Misc. 491. 

612. N.Y.—In re Sullivan's Estate, 
supra. 

23 C.J. p 880 note 11. 

Assignee for benefit of oxeditors 
is not a bona fide purchaser without 
notice and for a valuable considera¬ 
tion.—Rosen v. Llpshltz, 266 N.Y.S. 
797, 149 Misc. 144. 

68. N.J.—Coleman v. Roff, 45 N.J. 
Law 7. 

64. N.Y.—In re kltchlng’s Will, 2*53 
N.Y.S. 112, 141 Misc. 704. 

66. N.Y.—In re Kitching’s Will, su¬ 
pra. 

6& N.C.—Rankin v. Minor, 72 N.C. 
424. 

67. N.Y.—Reynolds v. .^tna L. Ins. 
Co., 55 N.E. 305, 160 N.Y. 635, af¬ 
firming 51 N.Y.S. 446, 28 App.Div. 
591. 

68i N.Y.—Rogers v. Corning, 44 
Barb. 229. 

69. N.J.—Bold V. Dean, 21 A. 618, 
48 N.J.Eq. 193. 

TOl N.Y.—Graham v. Lawyers* Title 
Ins. Co., 46 N.Y.S. 1066, 20 App. 
Dlv. 440, 4 N.Y.Ann.Cas. 379—Ma¬ 
ples V. O’Brien, 116 N.Y.S. 175. 
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receiver or extending the receivership is filed with 
the clerk of the county where the real property is 
situated.'^i Notwithstanding the broad language of 
such statutes, however, it is held that the title is a 
qualified one^* and amounts only to a right of pos¬ 
session as security for, or as a means of satisfying, 
the judgment that the judgment debtor retains 
the legal title, which he may convey subject to the 
receiver’s right to resort to k to pay the judg¬ 
ment and that the receiver’s right is divested 
when the property is sold under execution and a 
deed given to the purchaser,or when the judgment 
lien terminates by the expiration of the statutory 
ten ycars.7® The statutes do not apply so as to 
vest in the receiver title to real property on which 
the judgment or order on which the supplementary 
proceedings are based is not a lien.^^ 

Under other statutes, the judgment debtor’s ben¬ 
eficial interest in real property will pass to the re¬ 
ceiver on an order of the court appointing the re¬ 
ceiver for the property, interests, rights, and so 
forth, of the judgment debtor, in so far as may be 
necessary to effectuate the purpose of the supple¬ 
mentary proceedings.*^® 

(3) Property Transferred or Encumbered 

A receiver acquiree no better or other title than the 
debtor had; that ia, he doee not acquire title to prop¬ 


erty aaaigned or traneferred before the time when title 
veata in him, and takea property subject to all bona fide 
burdena previously Imposed on It. A transfer by the 
debtor or a third party after title has vested in the re* 
ceiver does not divest or affect his title, although «n 
action may be necessary to set aside the transfer. 

A receiver appointed in supplementary proceed¬ 
ings acquires no better or other title than the debt¬ 
or had.^® Thus, a receiver does not become vest¬ 
ed with the title to property assigned or transferred 
prior to the time when title vests in him;®® and, 
while he is entitled to take charge of such property 
where the transfer was wrongful,®i he can do so 
only by means of an action to test the validity of 
the transfer.®® Likewise, he takes the property sub¬ 
ject to all burdens imposed by the debtor,®® and sub¬ 
ject to bona fide claims, liens, and encumbrances 
thereon.®^ He takes subject to existing mortgag¬ 
es.®® Title to personal property pledged by the 
debtor passes to the receiver, subject to the pledge.®® 
The receiver takes free from a mechanic’s lien 
which was not perfected at the time the title of the 
receiver vested.®"^ 

A receiver’s rights in property of the debtor are 
subordinate to those of bona fide purchasers with¬ 
out notice.®® 

Transfer after title vests in receiver. A transfer 
by the debtor or a third party made after the time 


71. N.y.—-Wood V. Powoll, .^8 N Y.S. 
196, 3 App.Dlv. 318, 320, 73 N.Y. 
St. 689. 

23 C.J. p 881 notes 17, 18. 

On appointment of receiver 

Under an earlier statute, title to 
the debtor’s real property vested in 
the receiver on completion of his ap¬ 
pointment.—Porter v. 'Williams, 9 N. 
T. 142, 59 Am.D. 619. 5 Seld 142, 12 
How.Pp. 107, Seld Notes 202. 

72. N.Y.—Faneull Hall Nat. Bank 
V. Bussinx, 42 N.B. 345, 147 N.Y. 
66'5—Darners v. Sternberc^er, 102 
N.Y.S. 740, 52 Misc. 532. 

73. N.Y.—Cbadeayne v. Gwyer, 82 
N.Y.S. 198, 83 App.Div. 453. 

23 C.J. p 881 note 20. 

74. N.Y.-^aneuil Hall Nat. Bank v. 
Bussing, 42 N.E. 345, 147 N.Y. 665 
—Moore v. Duffy, 26 N.Y.S. 340, 74 
Hun 78. 

75. N.Y.—Chadeayne v. Gwyer, 82 
N.Y.S. 138, 83 App.Div. 403. 

23 C.J. p 881 note 22. 

73. N.Y.—Hall v. Senior, 106 N.Y. 
S. 29, 54 Misc. 463. 

77. N.Y.—Matter of Stoddard, 113 
N.Y.S. 157, 128 App.Dlv. 769. 

23 C.J. p 881 note 24. 

78. ZiCMohold 

The Judgment debtor's beneficial 
Interest in a leasehold passes to a 
receiver appointed for the "proper¬ 


ty, equitable interests, rights," and 
so forth, of the Judgment debtor.— 
U. S. Rubber Products v. Twin High¬ 
way Tire Co., 288 N.W. 179, 233 Wis. 
234. 

73. N.Y.—Klinger v. New York 

Slate Nat Bank, 271 N.Y.S. 2B2, 
151 Misc, 903. 

23 C.J. p 882 note 32. 

sa N.Y.—Klinger v. New York 

State Bank, 271 N.Y.S. 252, 151 
Misc. 903—In re Leverich’s Will, 
238 N.Y.S. 633, 136 Misc. 774, af¬ 
firmed 261 N.Y.S. 870, 234 App. 
Div. 625. 

23 C.J. p 881 note 31. 

Relation back of title to personal 
property see supra subdivision b 
(1) of this section. 

2>isaflrmaiioe of minor’s transfer 
A receiver has no greater right to 
disaffirm a transfer which the Judg¬ 
ment debtor made during his minori¬ 
ty than has the debtor himself.—In 
re Zlemba’s Will, 1 N.Y.S.2d 988, 165 
Misc. 853. 

XoBoy ooUeoted by Judgment ozedi- 
tor 

A receiver has been held not en¬ 
titled to money which the judgment 
creditor had collected from the debt¬ 
or prior to the receiver's appoint¬ 
ment.—First Nat. Bank v. Milbauer, 
1 N.Y.S.2d 817, 165 Misc. 648. 
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81. S C.—Gardner v Klrven, 175 S. 

B. 637, 173 SC. 302. 

88. Minn.—Bean v. Heron, 67 N.W. 

805. 65 Minn. 64. 

23 C.J. p 881 note 31. 

83- N.Y.—Corey v. Harte, 21 N.Y. 

Wkly.Dig. 24 7. 

Wyo —Laramie First Nat. Bank v. 
Cook, 76 P. 674, 78 P. 1083, 12 
Wyo. 492, 2 L.R.A.,N.S., 1012. 

84. N.Y.—Smith v. Header Pen Cor¬ 
poration, 8 N.Y S.2d 39. 256 App. 
Div. 397, reversing 6 N.Y.S.2d 919, 
169 Misc. 238, affirmed 20 N.B.2d 
13, 280 N.Y. 654. 

33 C.J. p 882 note 34. 

85. N.Y.—Manning v. Monoghan, 14 
N.Y.Super. 459, reversed on other 
grounds 23 N.Y. 539. 

Wyo.—Laramie First Nat. Bank v. 
Cook, 76 P. 674, 78 P. 1083, 12 
Wyo. 492. 2 L.R.A.,N.S., 1012. 

23 C.J. p 882 note 35. 

88. NY.—Armstrong v. McLean, 47 
N.B. 912, 153 N.Y. 490—Powell v, 
Waldron, 89 N.Y. 328, 42 Am.R. 
301. 

23 C.J. p 882 note 36. 

87. N.Y.—McCorkle v. Ilerrman, 22 
N.E. 948, 117 N.Y. 297, reversing 
5 N.Y.S. 881. 

23 C.J. p 882 note 37. 

88. Minn.—^Merrill v. Zimmerman, 
I 188 N.W. 1019. 152 Minn. 888. 
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when title vests in the receiver does not divest him 
of his title nor affect it,®^ although it may be nec¬ 
essary to resort to an action to set aside the trans¬ 
fer.®® 

(4) Beneficial Interest in Trust 

A receiver le not veeted with title to real property 
held In trust for the Judgment debtor, or with the Income 
of a fund held In trust for the judgment debtor’s support, 
except as to a surplus determined or conceded to exist. 

A receiver is not vested with title to real property 
held in trust for the judgment debtor ;®i nor does 
the income of a fund held in trust for the support 
of a judgment debtor vest in the receiver,®2 except 
as to a surplus®® which has been determined or con¬ 
ceded to exist.®^ 

(5) Property Held in Representative Capaci- 

ity 

A receiver does not take title to property held by the 
Judgment debtor In a representative capacity. 

A receiver docs not take title to property held by 
the judgment debtor in a representative capacity.®^ 

(6) After-Acquired Property 

Although the rule has been changed by statute In 
some Jurisdictions, in the absence of such a statute a 
receiver takes no title to after-acquired property of the 
judgment debtor except by extension of the receivership 
as provided by law. 

Although the rule has been changed by statute 
in some jurisdictions,®® in the absence of such a 
statute a receiver takes no title to property acquired 
by the debtor after the time when, in the particular 
jurisdiction, title to the property of the judgment 
debtor vests in the receiver,®7 except by due exten¬ 


sion of the receivership as provided by law.®® For 
example, the receiver cannot sue on a cause of ac¬ 
tion which has accrued to the judgment debtor after 
the appointment of the receiver.®® Wages not fully 
earned do not vest in the receiver.^ However, the 
receiver takes whatever title the debtor has in a 
partially performed contract.® 

c. Obtaining Possession 

A receiver may take poeeeeelon of property aealgned 
by the debtor but allowed by the aeelgnee, without claim 
on hie part, to remain under the debtor’e control. He 
cannot take forcible poeeeeelon, however, of property In 
the hande of a third pereon claimant; and hie right to 
poeeeeelon le eubordinate to that of prior llenore. 

A receiver may take possession of property as¬ 
signed by the debtor but allowed by the assignee, 
without claim on his part, to remain under the debt¬ 
or’s control.® He cannot take forcible possession, 
however, of properly in the hands of a third per¬ 
son claiming the same.^ Likewise, whatever right 
of possession the receiver may have at the time of 
his appointment is subordinate to the right of prior 
lienors to take possession whenever the provisions 
in their conveyances, conferring the right, become 
operative.® 

§ 393. — Actions 

a. Right to maintain 

b. Defenses 

c. Jurisdiction 

d. Parties 

e. Pleading 

f. Evidence and trial 

g. Recovery 


89. N.Y.—Fitzpatrick v. Moses, 64 

N.Y.S. 426, 34 App.Div. 212. 

23 C.J. p 8'8i note 27. 

jSMisnmsnt of claims 

The title of a receiver to claims 
of the debtor is superior to that of 
an aB.MiKnee of the claims under an 
assifrnment by the debtor made sub¬ 
sequent to the filing of the order of 
receivership.—Fitzpatrick v. Moses, 
supra—Foley v. Equitable Liife As- 
sur. Soc. of U. S., 19 N.Y.S.2d 602, 
173 Misc. 1031—Foley v. Equitable 
Life Assur. Soc. of U. S., 31 N.Y.S. 
2d 992. reversed on other grounds 33 
N.Y.S.2d 917, 263 App.Div. 606—-Gilkey 
v. Koch. 201 N.Y.S. 703—23 C.J. P 
381 note 27 [aj. 

Vraauifer to receiver of oorporetioa. 

A transfer of policies of insur¬ 
ance on the life of a debtor to a 
receiver of a corporation thereafter 
appointed does not affect the prior 
rights of the receiver in supplemen¬ 
tary proceedings.—Reynolds v. .ffitna 
L.. Ins. Co., 66 N.m 806» 160 N.Y. 


’636, affirming 51 N.Y.S. 446, 28 App. 
Div. 591—23 C.J. p 881 note 30. 

90l N.Y.—William A. Thomas Co. v. 

Lowenthan, 113 N.Y.S. 1092. 

91. N.J.—Bold v. Dean, 21 A. 618, 

48 N.J.Eq. 193. 

N.Y.—Sonnabend v. Gittins, 2*57 N. 

Y.S. 562, 236 App.Div. 488. 

991 N.Y.—Continental Trust Co. v. 

Wltmore. 21 N.Y.S. 746, 67 Hun 9. 
93- N.Y.—McEwen v. Brewster, 19 
Hun 837. 

23 C.J. p <882 note 42. 

94. N.Y.—Graff v. Bonnett. 31 N.Y. 
9, 88 Am.D. 236. affirming 25 N.Y. 
Super. 64, 26 How.Pr, 470—Genet 
V. Foster, 18 How.Pr. 60. 

96. N.Y.—Jones v. Arkenburgh, 98 
N.Y.S. 532, 112 App.Dlv. 483. 

96. N.Y.—Herllhy v. Watkins, 10 N. 
y.S.2d 7, 266 App.Div. 339—Fred¬ 
erick Wachter, Inc. v. Rogers, 2 
N.Y.S.2d 657. 165 Misc. 880. 

97. N.Y.—Continental Trust Co. v. 
Wetmore, 21 N.Y.S. 744, 67 Hun 9 
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—New York Plumbers* Specialties 
Co. V. Stein, 260 N.Y.S. 220, 140 
Misc. 161, reversing 240 N.Y.S. 
834, 136 Misc. 703. 

23 C.J. p 882 note 44. 

93. N.Y.—Murphy v. Crane, 142 N. 
Y.S. 972, 157 App.Div. 609. 

99. N.Y.—Norcross v. Hollings¬ 

worth, 31 N.Y.S. 627, 83 Hun 127. 

1. N.Y.—Browning v. Bettis, 8 Paige 
*568. 

8. N.Y.—Boynton v. Seibert, 68 N. 

Y.S. 662, 33 Misc. 310. 

23 C.J, p 882 note 47. 

3. N.Y.—Eastern Nat. Bank v. Hul- 
shizer, 2 N.Y.St. 116. 

23 C.J. p 882 note 49. 

4. N.Y.—Dewey v. Finn, 18 N.Y. 
Wkly.Dlg. 568. 

Order for payment or delivery of 
property see supra S 383. 

6 . Wyo.—Laramie First Nat. Bank 
V. Cook, 76 P. 674, 78 P. 1088, 12 
Wyo. 492, 2 L.R.A.,N.S., 1012. 
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a. Sight to Miilwtaiii 

(1) In general 

(2) Disputed indebtedness or ownership 

(3) Property transferred 

(4) Trust property 

(1) In General 

Broadly tpeaking, the authority of a receiver In sup¬ 
plementary proceedings to maintain an action Is depend¬ 
ent on statute. He may bring an action In a proper case 
In order to effectuate the purpose of the receivership, 
but only where he has acquired title or a right to the 
property sought to be reached and where the creditor or 
Judgment debtor might have brought a similar action. 
A demand Is sometimes a condition precedent, and leave 
of court may be necessary. When authorized by statute 
or the order appointing him, he may sue In his own 
tiame as receiver. 

Broadly speaking, the authority of a receiver in 
supplementary proceedings to maintain an action is 
dependent on statute.® He may bring an action in 
a proper case in order to effectuate the purpose of 
the receivership,'^ but only where the title to the 
property or money sought to be reached has vested 
in him, or he has acquired a right to it by reason of 
his appointment,® and where the creditor or judg¬ 
ment debtor might have brought a similar action.® 
The receiver succeeds to all the rights of action of 
the debtor,!® but he cannot necessarily maintain an 
action in every instance in which the creditor can 
do so,!! 

An action cannot be maintained by the receiver 
where the relief can be obtained in the proceed¬ 
ings.!® 

Dctnand, Where a demand is a condition preced¬ 


ent to the particular action, it must be made.!® 

Leave of court. While it is the better practice 
for the receiver to procure the leave of the court to 
institute an action, and the procurement of such 
leave is ordinarily necessary,!^ there are decisions 
to the effect that the receiver has general power to 
institute actions, and that no leave to do so is nec¬ 
essary.!® 

If the party objecting had actual notice of the 
application for leave to sue, no further notice is 
necessary.!® 

Time. A receiver’s action must be brought with¬ 
in the time fixed by the statute of limitations.!^ 
Relief in equity is properly denied where the re¬ 
ceiver has been guilty of unreasonable delay in in¬ 
stituting the suit after acquiring knowledge of the 
facts giving rise to the cause of action.!® 

In whose name brought. When so authorized by 
statute,!® or by the order appointing him,®® the re¬ 
ceiver may sue as such in his own name. 

Particular actions. In addition to particular ac¬ 
tions considered infra subdivisions a (2), (3), (4) of 
this section, a receiver may maintain an action for 
an accounting as to funds and securities of the debt¬ 
or in the hands of a third person, and to compel 
payment and delivery over to the receiver;®! to 
recover property in the possession of a third per¬ 
son;®® to enforce an equitable lien to which the 
debtor is entitled;®® to recover the surplus on an 
execution or judicial sale of the debtor's property;®^ 
to admeasure dower of the debtor;®® to recover 
usurious sums paid by the debtor;®® to compel a 


6. Isr.Y. —King v. Coming: Trust Co., 
223 N.T.S. 446, 129 Mlsc. 838, af¬ 
firmed 225 N.Y.S. 848, 222 App.Div. 
717. 

7. N.Y.—Steinert v. Van Akcn, 160 
N.Y.S. 525, 165 App.Div. 206. 

23 C.J. p 882 note 62. 

8. N.Y.—Wright v. Nostrand, 94 N. 
Y. 31, reversing 47 N.Y.Super. 441 
—Gardner v. Smith, 29 Barb. 68. 

9. N.Y.—Stephens v. Meriden Bri¬ 
tannia Co., 64 N.E. 781, 160 N.Y. 
178, 73 Am.S.R. 678, reversing 43 
N.Y.S. 226, 13 App.Div. 268. 

23 C.J. p 883 note 66. 

Where oreditor ham resorted to other 
remedy 

The receiver cannot sue in behalf 
of the creditor where the creditor 
has precluded himself by resorting 
to another remedy.—^Kennedy v. 
Thorp, 51 N.Y. 174, reversing 2 Daly 
268, 3 Abb.Pr..N.S., 131. 

lOi N.Y.—Porter v. Williams, 9 N. 
T. 142, 69 Am.D. 619, 12 Row.Pr. 
107, affirming 6 How.Pr. 441, Code 
Rep.,N.S., 144, 9 N.Y.Leg.Obs. 307. 


11. N.Y.—Ward v. Petrie. 61 N.E. 
1002, 167 N.Y. 301, 68 Am.S.R. 790, 
reversing 36 N.Y.S. 940, 92 Hun 
606—Underwood v. SutclifTee, 77 
N.Y. 68. 

23 C.J. p 883 note 58. 

18. N.Y.—Richards v, Allen, 3 B.D. 
Smith 399. 

23 C.J. p 883 note 68. 

13. N.Y.—Delahunty v. Hake, 41 N. 
Y.S. 896, 10 App.Div. 230. 

23 C.J. p 883 note 59. 

14. N.Y.—Hyatt v.' Dusenbury, 6 
N.Y.St. 846, 12 N.Y.Clv.Proc. 162. 

23 C.J. p 886 note 93. 

15. N.Y.—Rockwell v. Merwin, 45 N. 
Y. 166, affirming 31 N.Y.Super. 484, 
3 Abb.Pr.,N.S., 330. 

N.C.—Weill V. Wilmington First 
Nat, Bank, 11 S.B. 277, 106 N.C. 1. 
Wis.—^Wisconsin Trust Co. v. Jenk¬ 
ins, 86 N.W. 163, 110 Wis, 631. 

16. N.Y.—McMahon v. Shary, 114 N. 
Y.S. 852, 62 Misc. 236. 

17. N.Y.—^Van Doan v. New York, 
92 N.Y.S. 734, 46 Mlsc. 482, affirm¬ 
ed 94 N.Y.S. 221, 106 App.Div. 672. 
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18. N.Y.—Rondout First Nat. Bank 
V. Navarro, 17 N.T.S. 900. 

19. N.J.—Miller v. Mackenzie, 29 N. 
J.Eq. 291. 

23 C.J. p 883 note 73. 

80. Ind.—Garver v. Kent, 70 Ind. 
428. 

81. N.Y.—Armstrong v. McLean, 47 
N.E. 912, 163 NY. 490, reversing 
36 N.Y.S. 764, 92 Hun 397. 

88. N.Y.—Brein v. Light. 72 N.Y.S. 

665, 36 Misc. 110, affirmed 76 N.Y. 
S. 93.5. 37 Misc. 771. 

Moneys 

N.Y.—Herllhy v. Watkins, 10 N.Y.S. 
2d 7, 256 App.Div. 339. 

83. N.J.—^Walsh v. Rooso, 44 A. 708, 
41 A. 669, 69 N.J.Eq. 123. 

84. N.Y.—Davenport v. McChesney, 
86 N.Y. 242. 

85. N.Y.—Payne v. Becker, 87 N.Y. 
153. 

96. N.Y.—Palen v. Bushnell, 18 Abb. 
Pr. 301, reversed on other grounds 
46 Barb. 24. 
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person for whom the judgment debtor is a surety 
to satisfy the debt;*^ and for conversion by the 
debtor of property which has vested in the receiv¬ 
er,^* In a proper case a receiver may also invoke 
the remedy of injunction.** 

He cannot sue to collect attached debts;** and 
he does not obtain such a title to or interest in the 
debtor’s real estate as will entitle him to bring an 
action of partition.®^ 

(2) Disputed Indebtedness or Ownership 

Where an alleged tndebtedneae to the debtor or the 
ownerehip of property la dieputed, the proper remedy 
generally le an action by the receiver to determine the 
fact of indebtedneee or ownerehip. 

Where an alleged indebtedness of a third person 
to the debtor is denied, or the ownership of property 
is disputed, the proper remedy generally is an ac¬ 
tion by the receiver to determine the fact of in¬ 
debtedness or ownership.** A receiver should not 
sue unnecessarily to obtain a judgment that certain 
money is the property of the judgment debtor and 
to direct its application where the ownership has 
already been decided in the supplementary proceed¬ 
ings and all further necessary orders may be made 
therein.** 

(3) Property Transferred 

A receiver may maintain an action to aet ailde a 
tranafer wrongfully or fraudulently made. He cannot, 
however, bring an action at law to recover damagea for 
conversion of the property. Authority from the creditor 
to maintain an action to aet aside a conveyance la some¬ 
times required. 


A receiver may prosecute'ati actiusi to annul or 
set aside a transfer wnongfuHy or fraudulently 
made, with like effect as though the action were in¬ 
stituted by the judgment creditor.** He cannot, 
however, sue to set aside an assignment by the debt¬ 
or for frauds perpetrated by the latter on others 
than the judgment creditor;** neither can he col¬ 
laterally attack an assignment expressly authorized 
by statute.** 

His rights in this respect are not confined to the 
property transferred, but he can follow, in equity, 
the proceeds into the possession of any person who 
is not a bona fide holder or owner thereof.*^ He 
cannot, however, bring an action at law to recover 
damages -for conversion of the property,*® nor can 
he bring an action to recover damages for conspira¬ 
cy wrongfully to transfer the debtor’s property in 
anticipation of the rendition of judgment.** 

The death of the judgment creditor will not pre¬ 
clude the receiver from prosecuting the action, 
where the deceased has left heirs or next of kin en¬ 
titled to any money collected on the judgment on 
which the supplementary proceeding is based.** 

The right of the receiver to sue is not exclusive 
of the right of the judgment creditor to sue.*^ 

Authority from the creditor to maintain an ac¬ 
tion to set aside a conveyance as a cloud on title so 
as to subject the property to the execution is some¬ 
times required.** 

Election, Where the receiver has elected to take 


27. Minn.—Merrill v. Zimmerman, 
188 N.W. 1019, 162 Minn. 333. 

28. N.Y.—Gardner v. Smith, 29 
Barb. 68 . 

28. N.Y.—Hufirhes v. McKenzie, 14 
N.Y.S. 352. 

S.C.—Globe Phosphate Co. v. Pinson, 
29 S.E. 649. 52 S.C. 185. 

23 C.J. p 883 note 70. 

80. N.Y.—Andrews v. Glenvllle 
Woolen Co., 11 Abb.Pr.,N.S.. 78. 

31. N.Y.—Payne v. Becker, 87 N.Y. 
153, reversing 22 Hun 28. 

23 C.J. p 884 note 89. 

32. N.Y.—Bank of Bichmondvllle v. 
Hicks, 197 N.Y.S. 369. 

Wls.—Nick V. Iloltz, 297 N.W. 387, 
237 Wls. 407—Paradise v. Qianninl, 
247 N.W. 472, 211 Wls. 42. 

23 C.J. p 883 note 76. 

Adjudication of indebtedness or title 
on examination see supra 9 378. 

33. N.C.—Wilson v. Chichester, 12 
S.E. 139, 107 N.C. 386, 10 I 4 .R.A. 
672. 

34b Minn.—Merrill v. Zimmerman, 
188 N.W. 1019, 162 Minn. 338— 
Dunham v. Byrnes, 80 N.W. 402, 86 
Minn. 106. 


N.Y.—Leonard v. Fink, 196 N.Y.S. 
316, 119 Mlsc. 370. 

S.C.—Gardner v. Klrven, 176 S.E. 
637, 639, 173 S.C. 302, quoting Oor. 
pus Juris. 

23 C.J. p 884 note 78. 

Revocation of trust created by debt¬ 
or for own benefit see infra sub¬ 
division a (4) of this section. 

Viiflled chattel mortgaffe 

The receiver may sue in the right 
of the judgment creditor to set aside 
an unilled chattel mortgage which 
by virtue of statute is void as to 
creditors.—Stephens v. Perrlne, 39 N. 
E. 11, 143 N.Y. 476—Mandeville v. 
Avery, 26 N.B. 951, 124 N.Y. 376, 21 
Am.S.R. 678. 

Authorliatloii by court or Judge 
In a proper case the court or 
Judge may authorize the receiver to 
institute suits to determine the good 
faith of transfers by the Judgment 
creditor. 

N.Y.—McMahon v. Shary, 114 N.Y.S. 
862, 62 Mlsc. 286. 

Wash.—Smith v. Weed, 184 P. 1070, 
76 Wash. 452. 

35. N.Y.—^Kennedy v. ThoTp, 61 N. 

72a 


Y. 174, reversing 2 Daly 268, 8 
Abb.Pr.,N.S., 131. 

23 C.J. p 884 note 80. 

36. N.Y.—Herman v. Goodson. 42 N. 
Y.S. 696, 18 Misc. 604. 

37. N.Y.—Stephens v. Perrlne, 39 N. 
B. 11, 143 N.Y. 476, reversing 24 
N.Y.S. 21 , 69 Hun 578. 

23 C.J. p 884 note 83. 

38. N.Y.—Stephens v. Meriden Bri¬ 
tannia Co., 64 N.E. 781, 160 N.Y. 
178, 73 Am.S.R. 678, 30 N.Y.Clv. 
Proc. 192. reversing 43 N.Y.S. 226, 
IS App.Dlv. 268—Berliner v. Kutt- 
nerr, 147 N.Y.S. 308, 86 Misc. 461. 

33. N.Y.—Ward v. Petrie, 61 NB. 
1002, 167 N.Y. 301, 68 Am.S.R. 790, 
reversing 86 N.Y.S. 940, 92 Hun 
605. 

40. N.Y.—Palen v. Bushnell, 13 N.Y. 

S. 785, 18 N.Y.Clv.Proc. 66 . 

41. N.Y.—Ullman v. Cameron, 98 N. 
Y.S. 976, 105 App.Div. 169, affirmed 
78 N.E. 1074, 186 N.Y. 839, 116 Am. 
8 .R. 653. 

23 C.J. p 884 note 82. 

43. N.Y.—Wright V. Nostrand, 94 N. 

T. 81, reversing 47 N.Y.Super. 441. 
28 C.J. p 884 note 88 . 
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« personal judgment against the transferee, he is 
not entitled to a judgment setting aside the con* 
veyance.<* 

(4) Trust Property 

A rttoelvttP hat no actionable Interest In property held 
in trust for the Judgment debtor, especially where the 
trust was not created by the debtor bimself; nor can he 
maintain an action to reach Income of a trust fund re¬ 
maining after satisfying the provisions of the trust. 

A receiver has no actionable interest in property 
or moneys held in trust for the judgment debtor, 
where the trust was not created by the debtor him¬ 
self, but the creditor himself must proceed by an 
action in equity.^^ In some circumstances he has 
even been held not entitled to maintain an action to 
revoke a trust created by the judgment debtor for 
his own benefit;^® nor can he maintain an action 
to reach so much of the income of a trust fund 
as may remain after satisfying the provisions of the 
trust.46 

b. Defenses 

Mere Irregularities In the proceedings on which a 
receivership is based are not fatal to the right of the re¬ 
ceiver to maintain an action, especially where the judg¬ 
ment debtor has consented to the appointment. Defenses 
must be determined as they existed on the date of the 
receiver’s appointment. A defense may be lost by failure 
to Interpose it in time. 

Mere irregularities in the proceedings on which 
a receivership is based are not fatal to the right of 
the receiver to maintain an action,^especially 
where the judgment debtor has consented to the 
appointment;^® nor can the irregular appointment 
of the receiver be urged against the revival of an 
action against the personal representatives of a de¬ 
ceased debtor.^® 

In an action by the receiver to recover property 
in the hands of a third person, a claim by defendant 
that the judgment debtor had an interest in the 
property has been held without merit where it had 
been held in the proceedings for the appointment of 
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the receiver, to which the judgment debtor was a 
party, that title was in the receiver as of the date 
of his appointment and that the judgment debtor 
had no title thereafter.®® 

Time as of which determined. Defenses must be 
determined as they existed on the date of the re¬ 
ceiver's appointment.®! 

Loss of defense, A defense may be lost by fail¬ 
ure to interpose it in time.®^ 

c. Jurisdiction 

In Instituting an action the receiver la not confined 
to the court of his appointment, but may select any 
tribunal of competent jurisdiction. 

In instituting an action the receiver is not con¬ 
fined to the court of his appointment, but may se¬ 
lect any tribunal of competent jurisdiction.®® He 
cannot maintain an action to apply to the satisfac¬ 
tion of the judgment property situated beyond the 
territorial jurisdiction of the court by which the 
judgment was rendered, except on complying with 
statutory requirements for that purpose.®* 

d. Partieg 

The Judgment debtor is a proper and necessary party 
to an action to set aside an alleged fraudulent assignment, 
conveyance, or contract, or to reach an equitable in¬ 
terest in a trust fund; but he is not a necessary party to 
an action to recover usurious premiums or moneys be¬ 
longing to him in the hands of a third person. In actions 
to set aside alleged fraudulent transfers, all the trans¬ 
ferees are proper parties; but it it not necessary to make 
all creditors parties. 

The judgment debtor is a proper and necessary 
party to an action to set aside as fraudulent an as¬ 
signment®® or conveyance®® made by him, and to 
reach the property, an action to set aside alleged 
fraudulent contracts,®'^ or an action to reach an eq¬ 
uitable interest in a trust fund;®® but he is not a 
necessary party to an action to recover usurious 
premiums paid by him,®® or to recover moneys be¬ 
longing to him in the hands of a third person.®® 


43. N.Y.—Fitts V. Beardsley, 8 N.Y. 

S. 667, affirmed 27 N.E. 853, 126 N. 
Y. 645. 

44. N.T.—Williams v. Thorn, 70 N. 

T. 270. 

23 C.J. p 884 note 91. 

45. N.Y.—Sonnabend v. Glttins, 257 
N.Y.S. 562, 236 App.Div. 483. 

46. N.Y.—McEwen v. Brewster, 17 
Hun 223. 

23 C.J. p 886 note 92. 

47. N.Y.—-Stiefel v. Berlin, 61 N.Y.S. 
147. 28 App.Div. 103, modifying 
46 N.Y.S, 746, 20 Mlsc. 194, 

S.C.—Green v. Bookhart, 19 S.C. 466. 

46. N.Y.—Powell v. Waldron, 89 
N.Y. 328, 42 Am.R. 301—Tyler v. 
Willis, 33 Barb, 827. 


49. N.Y.—Palen v. Bushnell, 4 N.Y. 
S. 68. 61 Hun 423. 

50. N.Y.—Foley v. Equitable Life 
Assur. Soc. of U. S.. 31 N.Y.S.2d 
992, reversed on other grounds 33 
N.Y.S.2d 917, 263 App.Div. 606. 

Collateral attack on order of ap¬ 
pointment see supra f 387 f (4). 

51. N.Y.—Stelnert v. Van Aken, 160 
N.Y.S. 625, 165 App.Div. 206. 

58. N.Y.—Palen v. Bushnell, IS N. 

Y.S. 786, 18 N.Y.Clv.Proc. 66. 

53. N.Y.—Rockwell v. Merwin, 46 
N.Y. 166, affirming 31 N.Y.Super. 
484, 8 Abb.Pr.,N.S.. 330. 

23 C.J. P 883 note 69. 

54b Utah.—Mathison v. Poultry & 
Stock Minerals Mining Co., 38 P.2d 
741, 85 Utah 74. 
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6B. N.T.—Miller v. Hall, 70 N.Y. 

250, affirming 40 N.Y.Super. 262. 

56. N.Y.—Bostwick v. Monck, 40 N. 
Y. 383. 

23 C.J. p SS.*) note 6. 

67. N.T.—Palen v. Bushnell, 18 Abb. 
Pr. 301, reversed on other grounds 
46 Barb. 24. 

68. N.Y.—Vanderpoel v. Van Val- 
kenburgh, 6 N.Y. 190. 

59. N.Y.—Palen v. Bushnell, 18 Abb. 
Pr. 301, reversed on other grounds 
46 Barb. 24. 

80. N.Y.—Fawcett v. New York, 98 
N.Y.S. 286, 112 App.Div. 166. 
N.C.—Wilson V. Chichester, 12 S.E. 
139, 107 N.C. 386, 10 L.R.A. 672. 
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In an action to set aside alleged fraudulent trans¬ 
fers, all the transferees may be made parties, al¬ 
though they hold by separate conveyances;*^ but 
it is not necessary to make all creditors parties.** 
A beneficial membership corporation is not a nec¬ 
essary party to an action to compel the debtor to 
transfer his membership therein.** 

A plea in abatement for defect of parties must 
set out the names of those whom defendant insists 
should be made parties.*^ Where the answer sets 
ap that the debtor is a proper party, it is sufficient 
to present the question whether he is a proper party 
either as an individual or in a representative ca¬ 
pacity.** 

e. Pleading 

The complaint should set out the receiver’s ap¬ 
pointment; the Judgment, Its amount, or the sum claimed, 
and the fHIng of the judgment roll where necessary; the 
Issuance and. In some actions, a return of the execution 
unsatisfied; the cause of action; and the receiver’s right 
to sue in a representative capacity. The answer must 
contain averments or denials absolving defendant of 
liability. The facts necessary to the receiver’s recovery 
must be proved. 

The complaint should appropriately allege the ap¬ 
pointment of the receiver.** Some courts hold that 
a general allegation is not sufficient.*^ Other courts, 
however, hold that an allegation of due appointment 
is sufficient** and that an averment of the filing 
and recording of the order of appointment is not 
necessary,*® unless the action is based on a claim 
by the receiver to title to real estate through his 
appointment as receiver, in which case the com¬ 
plaint must contain an allegation that the order ap¬ 
pointing the receiver or a certified copy thereof was 
filed and recorded in the office of the clerk of the 


county where the real estate sought to be affected 
by the order is situated.^* 

The complaint should also set out the judgment 
on which the proceedings are based,its amount or 
the sum claimed,^* the filing of the judgment roll, 
where necessary,*^® and the issuance of a valid exe¬ 
cution to the proper officer and, in some actions, its 
return by him unsatisfied in whole or in part.^* 

The complaint must also show that a cause of ac¬ 
tion exists in favor of the receiver,^* or in favor of 
those whom he represents,*^* and his right to pros¬ 
ecute the action in a representative capacity.^^ In 
an action to recover money or property of the debt¬ 
or in the hands of a third person, it must be alleged 
that defendant has in his hands money or property 
belonging to the debtor.^* In any case the com¬ 
plaint must, in order to state a cause of action, al¬ 
lege sufficient facts to satisfy statutory requirc- 
mcnts.7® 

Answer, To defeat an action by the receiver, the 
answer must contain averments or denials which if 
proved or not overcome will be sufficient to absolve 
defendant of liability.*® 

Issues and proof. At least where there is a stat¬ 
ute to such effect, the issue in an action in replevin 
by the receiver against a third person claiming an 
adverse interest in property of the debtor is the va¬ 
lidity of the adverse claim, and not the right of the 
receiver to possession.*^ 

The facts of appointment, qualification, and title 
of plaintiff as receiver must be shown where in is¬ 
sue.** An allegation of fraud in an assignment 
must be sustained by competent proof.** In an ac¬ 
tion to recover property of the debtor in the hands 


61. WiB.—^Hamlin V. Wright, 23 
WiB. 491. 

65. N.Y.—Stlefel v. Berlin, 45 N.Y. 
S. 746. 20 Misc. 194, modifled on 
other grounds 61 N.Y.S. 147, 28 
App.Dlv. 103. 

23 C.J. p 885 note 13. 

63. N.Y.—Londheim v. White, 67 
How.Pr. 467. 

64. N.Y.—Stiefel v. Berlin, 61 N.Y. 
S. 147, 28 App.Dlv. 103. 

66. N.Y.—Miller v. Hall, 70 N.Y. 
260, affirming 40 N.Y.Super. 262. 

63. Minn.—Tvedt v. Mackel, 69 N. 

W. 476, 67 Minn. 24. 

23 C.J. P 885 note 17. 

67. Minn.—Tvedt v. Mackel, Bupra. 
6& N.Y.—Rockwell v. Merwin, 46 

N.Y. 166. 

28 C.J. p 886 note 19. 

66. N.Y.— ^Rockwell v. Merwin, su¬ 
pra—Scroggs v. Palmer, 66 Barb. 
606 . 


TO. N.Y.—Wright v. Nostrand, 94 
N.Y. 31—^Dubois V. Cassidy, 76 N. 
Y. 298, 

71. N.J.—Lever v. Bailey, 27 A. 799, 
66 NJ.Law 54. 

23 C.J. p 886 note 22. 

72. N.Y.—Hughes v. McKenzie, 14 
N.Y.S. 362. 

78. N.Y.—Dubois v. Cassidy, 75 N. 
Y. 298. 

74. N.Y.—^Pendleton v. Friedman, 
119 N.Y.S. 994, 136 App.Div. 420. 
23 C.J. p 886 note 25. 

76. N.Y.—Dubois v. Cassidy, 76 N. 
Y. 298. 

76. N.Y.—Coope v. Bowles, 42 Barb. 
87. 18 Abb.Pr. 442, 28 How.Pr. 10. 

77. N.Y.—Coope v. Bowles, supra. 
7a N.Y.—Graft v. Bonnett, 25 N.Y. 

Super. 64, 26 How.Pr. 470, affirmed 
31 N.Y. 9, 88 Am.D. 286. 

23 C.J. p 886 note 29. 
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AsBlgiuaeat from third person 

A complaint which alleges merely 
that a third person has assigned to 
plalntifT his claim to moneys in the 
hands of defendant is fatally defec¬ 
tive.—^Klng V. Corning Trust Co., 223 
N.Y.S. 446, 129 Misc. 838, affirmed 
226 N.Y.S. 848, 222 App.Dlv. 717— 
King V. Corning Trust Co., 221 N.Y.S. 
404, 129 Misc. 377. 

79. N.Y.—King v. Coming Trust 
Co., 223 N.Y.S. 446, 129 Misc. 838, 
affirmed 226 N.Y.S. 848, 222 App. 
Div. 717. 

aa N.Y.—McCorkle v. Herrman, 22 
N.B. 948, 117 N.Y. 297, reversing 
6 N.Y.S. 881. 

81. Wls.—Nick V. Holts, 297 N.W. 
887, 237 Wls. 407. 

8a N.Y.—Terry v. Wait, 66 N.Y. 91. 
23 C.J. p 886 note 31. 

8a N.Y.—Bostwlck v. Blton, 26 
How.Pr. 862. 

23 CJ. p 886 note Sa 
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of a third person^ the receiver must prove a claim 
superior to that of defendant,and that there was 
a demand and refusal.^^ 

f . Evidence and Trial 

Supplementary proceedings are presumed to have been 
timely Instituted In the absence of allegations or evi¬ 
dence to the contrary. A debtor claiming that property 
standing in his name In fact belongs to another has the 
burden of proof. Fraudulent Intent is a question of fact. 

It will be presumed that the supplementary pro¬ 
ceedings were instituted within the time limited by 
statute in the absence of allegations or evidence to 
the contrary.®® A debtor claiming that property 
standing in his name in fact belongs to another has 
the burden of proof.®^ 

Prime facie evidence. Proof of issuance of an 
execution in the county where the firm debtor and 
one partner did business and its return unsatisfied 
prima facie establishes exhaustion of the legal rem¬ 
edy.®® 

Questions of fact. The question of fraudulent 
intent is one of fact.®® 

g. Becovery 

The receiver can recover only sufficient funds to pay 
the Judgment and the costa and expenses of the sup¬ 
plementary proceedings. Where the debtor conveys to 
one who takes only a mortgagee's interest and who con¬ 
veys to Innocent purchasers for value, the receiver can¬ 
not follow the land into the hands of such purchasers, 
but he can recover from the debtor's transferee the dif¬ 
ference between his claims against the debtor and the 
proceeds of the sale. 

The receiver can recover only sufficient funds to 
pay the judgment and the costs and expenses of the 
supplementary proceedings.®® Thus, on the setting 
aside of a transfer by the debtor, the receiver is 
entitled to receive only so much of the properly or 


its proceeds as may be necessary to satisfy the judg¬ 
ment on which the proceeding is based, or the claims 
represented by him, and to pay the expenses of the 
receivership, and the costs of the action.®^ 

Where a debtor conveys to one who takes only a 
mortgagee’s interest, and the latter conveys to inno¬ 
cent purchasers for value, the receiver cannot fol¬ 
low the land into the hands of such purchasers, but 
he is entitled to judgment against the transferee of 
the debtor for the difference between his claims 
against the debtor and the proceeds of the sale.®® 

§ 394. Liens Acquired by Proceedings 

Under most provisions the creditor acquires a lien 
on the debtor's assets by the commencement of supple¬ 
mentary proceedings, although under some provisions the 
lien must be perfected by subsequent steps such as 
appointment of a receiver. 

The rights of parties in supplementary proceed¬ 
ings with respect to the acquisition of liens arc in 
great measure analogous to the rights of the par¬ 
ties to a creditor’s bill.®® Generally, it is held that 
the judgment creditor acquires, by the service on 
the judgment debtor of an order for his examina¬ 
tion, an equitable lien on the assets subsequently 
discovered in his hands or under his control,®^ or 
on funds or property of the debtor in the hands of 
a third party with notice or on whom like service 
is made.®® The lien acquired, however, is inchoate 
and is not perfected until an order to deliver or pay 
over property is made or a receiver appointed or 
until such other steps arc taken as may be required 
by the applicable statutes.®® Where no notice is 
given to, or process served on, the judgment debtor, 
a third party order does not create a lien on prop¬ 
erty not in the hands of such third party.®^ In 
some jurisdictions the institution of the proceedings 
does not create a lien but is only a means of en- 


84. Vailure to potitlon to make Uon 
effeotlvo 

In an action by a receiver to re¬ 
cover property of the debtor In the 
hands of a third person claiming a 
prior lien thereon, the fact that such 
person did not petition the court 
which appointed the receiver to give 
effect to the lien does not entitle the 
receiver to recover where the lien is 
found to be valid and senior to any 
claim of the receiver.—^Nlck v. Holtz, 
297 N.W. 887, 237 Wis. 407. 

8B. N.Y.—^Livingston v. Stoessel, 16 
N.Y.Super. 19. 

88^ N.Y.—Fawcett v. New York, 98 
N.Y.S. 286, 112 App.Div. 166. 

87. IhuA 

N.Y.—Matter of Weld, 64 N.Y.S. 263, 
34 App.Div. 471. 


68. N.Y.—Hyatt v. Dusenbury, 12 
N.Y.Clv.Proc. 152, 

23 C.J. p 886 note 34. 

89. N.Y.—^Hyatt v. Dusenbury, su¬ 
pra. 

90. N.Y.—O’Connor v. Mechanics’ 
Bank, 7 N.Y.S. 380, 64 Hun 272, 
reversing 2 N.Y.S. 225. 

23 C.J. p 886 note 38. 

91. N.Y,—Gifford v. Rising, 12 N.Y. 
S. 428, 59 Hun 42. 

23 C.J. p 886 note 39. 

98. N.Y.—Maples v. O’Brien. 116 N. 
Y.S. 176. 

93. Wis.—^Alexander v. Wald. 286 N. 
W. 6, 231 WiB. 650. 

23 C.J. p 889 note 29. 

Liens in creditors’ suits see the C.J. 
S. title Creditors’ Suits IS 84-87. 

94. N.J.—Beck v. Dennis, 16 A.2d 
467, 128 NJ.Eq. 128. 
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N.Y.—^Herlihy v. Watkins, 300 N.Y.S. 
242, 252 App.Div. 605—Becker v. 
Romanzo, 281 N.Y.S. 317, 245 App. 
Div. 186—Met. Roofing Supplies 
Co. V. Stern, 18 N.Y.S.2d 694. 

23 C.J. p 889 note 30. 

95. N.Y.—Cobbe v. Stowe. 13 N.Y.S. 

2d 651. 171 Misc. 687. 

Ohio.—Good V. Crist. 156 N.E. 146, 
23 Ohio App. 484. 

23 C.J. p 890 note 31. 

98. N.C.—McIntosh Grocery Co. v. 

Newman. 114 S.E. 635, 184 N.C. 370. 
23 C.J. p 890 note 32. 

Where receiver could not be ap- 
XK>la.ted, and was not, the mere serv¬ 
ice of a third party order did not 
give rise to a lien.—In re Vantlne’s 
Retail Stores, D.C.N.Y., 43 F.2d 870. 

97. Minn.—^Ware v. Linderbergh, 68 
N.W. 771, 66 Minn. 66. 
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forcing an existing execution in others, no 

lien is acquired, unless the debtor is restrained from 
disposing of his property.®® 

A lien is acquired by the appointment of a receiv¬ 
er of the debtor’s property,^ or by proceedings taken 
by him on behalf of the creditor,® such as an action 
to set aside a transfer by the debtor as fraudu¬ 
lent;® but no lien is acquired, by the commence¬ 
ment of supplementary proceedings and the appoint¬ 
ment of a receiver, on assets assigned or transferred 
by the debtor prior to the institution of the supple¬ 
mentary proceedings until the receiver institutes an 
action to set aside the transfer,* The appointment 
of a receiver does not confer on the creditor a lien 
on funds in the hands of the receiver by virtue of 
his prior appointment at the instance of another 
creditor in another action or proceeding.® 

§ 395. -Priorities 

A Men acquired by the Institution of supplementary 
proceedings Is superior to that of a senior Judgment 
creditor or to the rights of subsequent assignees, but not 
to prior existing bona fide rights. Priority between credi¬ 
tors Is determined by the time of service of the order In¬ 
stituting the supplementary proceedings. 

The lien acquired by the institution of supplemen¬ 
tary proceedings is superior to that of a senior judg¬ 
ment creditor® or to the rights of a subsequent as¬ 


signee of the property,*^ but not to an existing tax 
lien,® or to the rights of a prior assignee or trans<^ 
feree in good faith,® or, under some provisions, to 
equitable claims against the property held in good 
faith by claimant.^® As between cr^itors, priority 
of judgments is immaterial,and the one whose 
order instituting the supplementary proceedings is 
first served acquires a prior lien,^® regardless, in 
some jurisdictions, of who first obtains the appoint¬ 
ment of a receiver.!® As between receivers, it is 
held in some states that priority will be determined 
by the time of the applications for the receiverships, 
and not by the time of appointment,!* but in other 
states, as appears supra § 392, the title of the re¬ 
ceiver relates back to the service of the order for 
examination. The lien acquired by a receiver on 
setting aside a transfer relates back to the com¬ 
mencement of the action brought for that purpose 
and will overreach the title of a purchaser pendente 
lite.!® A lien acquired by the commencement of a 
creditor’s suit will not relate back to the institution 
of supplementary proceedings on the same judg¬ 
ment.!® 

The question of priority is not the subject of ac¬ 
tion, but should be summarily presented to, and dis¬ 
posed of by, the court in a proceeding to which 
claimants are made parties.!*^ 


98. W.Va.—Hatfield ex rel. Rose v. 
Cruise, 6 S,R2d 243, 121 W.Va. 742 
—Park V. McCauley, 67 S.E. 174, 
67 W.Va. 104, 28 L.R.A..N.S., 1036. 
21 Ann.Cas. 199. 

99. Kan.—McConnell v. Wolcott, 78 
P. 848, 70 Kan. 376, 109 Am.S.R. 
454, 3 RR.A..N.S., 122. 

1. N.Y.—Bevans v. Pierce, 1 N.Y. 
City Ct. 259. 

N.C.—Rankin v. Minor, 72 N.C. 424. 

а. Minn.—Blllson v. Llnderberg, 68 
N.W. 771, 66 Minn. 66. 

3» N.Y.—JelTrea v. Cochrane, 47 
Barb. 667—Palen v. Bushnell, 13 
N.Y.S. 786, 18 N.Y.Clv.Proc. 66. 

4 . N.Y.—Field v. Sands, 21 N.Y. 
Super. 686. 

б. N.Y.—Field v. Sands, supra— 
Conerer v. Sands, 19 How.Pr. 8. 

6. N.Y.—Duffy v. Dawson. 19 N.Y.S. 
186, 22 N.Y.Clv.Proc. 236. 

7. N.Y.—Cobbe v. Stowe, IS N.Y.S. 
2d 651, 171 Mlsc. 687-—Lebowits v. 
Bowery Sav. Bank. 281 N.Y.S. 176, 
165 Mlsc. 667. 

& N.Y.—Smith v. Meador Pen Cor¬ 

poration, 8 N.Y.S.2d 39. 265 App. 
Dlv. 397, reversing 6 N.T.S.2d 919, 
169 Mlsc. 238, and affirmed 20 N.E. 
2d 13. 280 N.Y. 664. 

9^ N.Y.—qobbe v. Stowe. 18 N.Y.S. 
2d 661, 171 Mlsc. 687—In re Sulli¬ 
van’s Estate, 299 N.Y.S. 232, 164 
Mlsc. 491. 


Assignmsnt of fond not in ex- 
Istenoe, however, is subordinate to 
the lien of creditors servingr third 
party subpoenas after creation of the 
fund.—Palmer v. Tremaine, 20 N.Y. 
S.2d 146, 259 App.Dly. 961—Atlas 

Advertlsingr Aflrency v. Casa Cubana, 
19 N.Y.S.2d 900. 269 App.Dlv. 961— 
F. & M. Schaefer Brewingr Co. v. 
Amsterdam Tavern, 12 N.Y.S.2d 701, 
171 Misc. 362. 

10. U.S.—In re Toms, C.C.A.Mlch., 
101 F.2d 617. 

11. N.Y.—Frederick Wachter, Inc. 
v. Rogrers, 2 N.Y.S.2d 667, 165 Mlsc. 
880—First Nat. Bank & Trust Co. 
of Elmira v. Lovell, 249 N.Y.S. 493, 
139 Mlsc. 891. 

18. N.Y.—Herlihy v. Watkins, 800 
N.Y.S. 242, 262 App.Dlv. 606— 

Edelsteln v. Oxman, 18 N.Y.S.2d 95, 
171 Misc. 662—F. & M. Schaefer 
Brewing* Co. v. Amsterdam Tavern, 
12 N.Y.S.2d 701, 171 Misc. 862— 
Frederick Wachter, Inc., v. Rogers, 
2 N.Y.S.2d 667, 166 Misc. 880—In 
re Kaufman’s Estate, 266 N.Y.S. 

890, 149 Misc. 287—First Nat. 
Bank & Trust Co. of Elmira v. 
Lovell, 249 N.Y.S. 498, 189 Misc. 

891. 

Wls.—Alexander v. Wald, 286 N.W. 6, 
281 Wis. 660. 

28 C.J. p 890 note 48. 
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Bxlstenee of assets at tliiis of serv¬ 
ice 

Although refund to which Judg¬ 
ment debtor was entitled on surren¬ 
der of liquor license was not due and 
owing from state comptroller until 
thirty days after debtor surrendered 
license, third party orders served 
during such thirty-day period took 
priority in order of their service 
as against contention that at time 
of service there was no fund of 
Judgment debtor to be attached, and 
therefore no one creditor was enti¬ 
tled to priority.—Ballis Bros. Corpo¬ 
ration V. Fitzgerald, 283 N.Y.S. 657. 
167 Misc. 216. 

13. N.Y.—Youngs v. Klunder, 7 N. 

• Y.S. 498. 

14. N.C.—Parks v. Sprinkle, 64 N.C. 
637. 

15. N.Y.—Jeffres v. Cochrane, 47 
Barb. 667—Field v. Sands, 21 N.Y. 
Super. 686. 

18. N.Y.—^Edmonston v. McLoud, 16 
N.Y. 643, affirming 19 Barb. 356. 
17. N.Y.—Hocher v. Qumpp, 800 N. 
Y.S. 665, 253 App.Dlv. 731, follow¬ 
ed in 300 N.Y.S. 667, 268 App.Div. 
726. 

28 C.J. p 890 note 49. 

Bight Of party to sxamins olalwaats 
In supplementary proceedings, 
judgment creditor is entitled as an 
Interested party to question validity 
and excessiveness of lien claimed by 
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§ 396. —— Lom of Lien 

A lien acquired by ttie Institution of supplementary 
proeeedinqe may be lost by their abandonment, but not 
by other particular circumstances such as an adjudication 
In bankruptcy against the debtor or the letter’s death. 

A lien acquired by the institution of supplement 
tary proceedings may be lost or divested by their 
abandonment,but not by a subsequent assignment 
or transfer by the judgment debtor,an amendment 
of the original affidavit,®® a stay of the proceedings 
pending a determination of the validity of the judg¬ 
ment,®^ a subsequent adjudication of bankruptcy 
against the debtor,®® or, where the party seeking to 
subordinate the lien is not acting in good faith, by 
laches;®® nor will the lien be extinguished by the 
death of the debtor,®4 or in the absence of fraud or 
collusion by permitting the debtor to retain posses¬ 
sion of the property.®® However, where the lien 
has not attached or been perfected before the death 
of the judgment debtor, it cannot subsequently be 
perfected or enforced.®® 

§ 397. Termination of Proceedings 

A supplementary proceeding may be terminated by 
consent or by an order of the court, or it may be deemed 
closed after the lapse of a given period. It may be dis¬ 
continued at any time on the application of the judgment 
creditor, and may be discontinued for unreasonable neg¬ 
lect or delay of the Judgment creditor, on the applica¬ 
tion of the Judgment debtor. Under some conditions It 
will abate. 

Pursuant to some statutory provisions regulating 
supplementary proceedings, and the judicial con¬ 


struction thereof, such a proceeding continues until 
closed or discontinued by consent,®^ or until discon¬ 
tinued, dismissed, or closed by order of court;®® 
and it will be deemed closed if it remains inactive 
for a given period of time, such as two years, un¬ 
less the court makes an order extending it for a defi¬ 
nite period.®® Under a statutory provision that 
the proceeding may be discontinued or closed at 
any time on the application of the judgment cred¬ 
itor, entry of an order discontinuing or dismissing 
the proceeding is necessary.®® An order requiring 
defendant to pay over certain sums disclosed does 
not necessarily terminate the proceedings, which 
may be continued for the discovery of other as¬ 
sets ;®i and it is not ground for dismissal of the 
proceedings that no new property was disclosed, 
where the proceedings show that the judgment debt¬ 
or retains a valuable interest in an estate.®® Gen¬ 
erally, notice of an application to dismiss or discon¬ 
tinue is necessary;®® and if the entry of an order 
of dismissal is necessary, it is the duty of the pre¬ 
vailing party to enter it,®^ and the opposing party 
may move to compel him so to do.®® 

Neglect or delay in proceeding. The proceeding 
may be terminated by any act or lapse of time which 
indicates abandonment or an intention to prosecute 
it no further;®® but a mere delay in instituting con¬ 
tempt proceedings does not have this effect,®^ and, 
under some statutes, the proceeding shall not be 
deemed closed or abandoned by reason of any ir¬ 
regularity on an adjournment.®® Except where the 


other creditors and of any other 
claims asserted to be preferred.— 
Recher v. Gumpp, 300 N.Y.S. 666, 253 
App Div. 731, followed In 300 N.Y.S. 
667, 263 App.Dlv. 726. 
la N.Y.—Ballou V. Borland, 14 Hun 
356. 

19. Ind.—Cooke v. Ross, 22 Ind. 157 
—Graydon v. Barlow, 15 Ind. 197. 
SO. Ind.—Cooke v. Ross. 22 Ind. 157. 

21. N.Y.—Met. Rooflng Supplies Co. 
V. Stern, 18 N.Y.S.2d 694. 

22. N.Y.-—Palen v. Bushnell, 13 N. 
Y.S. 785, 18 N.Y.Civ.Proc. 56. 

23. N.Y.—New York Loan & Im¬ 
provement Co. V. De Navarro, 77 
N.Y.S. 1006. 38 Mlsc. 436. 

24. N.Y.*—Reynolds v. .^tna Life 
Ins. Co., 55 N.E. 305, 160 N.Y. 635 
—Stewart’s Estate, 8 N.Y.Civ.Proc. 
354, 4 Dem.Surr. 265. 

25. N.Y.—Fessenden v. Woods, 16 
N.Y. Super. 650. 

N.Y.—Stewart's Estate, 8 N.Y. 
Clv.Proc. 354. 4 Dem.Surr. 266.* 
N.C.—Rankin v. Minor, 72 N.C. 424. 
27, U.S.—Fox v. Capital Co., N.T., 
67 act. 57, 299 U.S, 106, 81 L.Ed. 
67 . 


N.Y.—^Acc Mail AdvertisiniT, Inc. v. 
Newbold, 192 N.E. 483, 266 N.Y. 
298, reversmgr 269 N.Y.S. 967, 241 
App.Div. 674, affirming 269 N.Y.S. 
187, 150 Misc. 320, and reargument 
denied 196 N.E. 172, 266 N.Y. 500 
—Kommel v. Karron, 283 N.Y.S. 
953. 167 Misc. 657. 

28. U.S.—Fox V. Capital Co., N.Y., 
67 S.Ct. 67, 299 U.S. 105, 81 L.Ed. 
67. 

N Y.—Kommel v. Karron, 283 N.Y.S. 
953, 157 Misc. 657. 

29. U.S.—Fox V. Capital Co., N.Y., 
67 S.Ct. 67, 299 U.S. 105, 81 L.Ed. 
67. 

N.Y.—Kommel v. Karron, 283 N.Y.S. 
953, 157 Misc. 667. 

30 , N.Y.—Lebowits v. Bowery Sav. 
Bank, 281 N.Y.S. 176, 155 Misc. 
667—R*^8coe Lumber Co, v. Payne, 
149 N.Y.S. 331. 

23 C.J. P 891 note 82. 

31, U.S.—Wood v. Noyes, C.C.A. 
Alaska, 279 F. 321, certiorari de¬ 
nied 43 S.Ct. 94. 260 U.S. 732, 67 
L.Ed. 486. 

Alaska.—Noyes v. Jesson, 6 Alaska 
237. 

82. Wash.—^Washington Trust Co. 
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V. Blalock, 285 P. 449, 165 Wash 
510. 

33. N.Y.—Kennedy v. Norcott, 64 
How.Pr. 87. 

34, N.Y.—McAlpln v. Stoddard. 106 
N.Y.S. 9, 64 Misc. 647. 

3a N.Y.—Sinnott v. Hempstead 
First Nat. Bank, 54 N.Y.S. 417, 34 
App.Div. 161. 

23 C.J. p 891 note 82 [a]. 

36. N.Y.—Ace Mall Advertising. Inc. 
V. Newgold, 192 N E. 483. 265 N.Y. 
298, reversing 269 N.Y.S. 967, 241 
App.Div. 674, affirming 269 N.Y.S. 
187, 150 Mi.sc. 320, and reargument 
denied 195 N.E. 172, 266 N.Y. 600 
—Edmonston v. McLoud, 16 N.Y. 
543, affirming 19 Barb. 366. 

23 C.J. p 891 notes 65, 69 [b]. 

37. N.Y.—Stanley v. Lovett, 14 Hun 
412. 

23 C.J. p 891 note 69 [b]. 

38. N.Y.—Hutchison v. Weston, 290 
NY.S. 334, 160 Misc. 890. 

Under former statute lu New Tork 
(1) Failure regularly to adjourn 
or extend the proceedings was deem¬ 
ed an abandonment thereof.—Wilson 
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second proceeding is commenced on the failure of 
the other party to appear on the return day,*® an 
abandonment of an original proceeding is not ef¬ 
fected merely by commencing a second proceed¬ 
ing,^® as where the second proceeding is against 
after-acquired property.^ i 

Under a provision that the proceeding may be 
closed by order of the court where the judgment 
creditor unreasonably neglects or delays to proceed, 
on the application of the judgment debtor or third 
person, or of plaintiff in a judgment creditor’s ac¬ 
tion against the debtor, an order discontinuing or 
dismissing the proceeding, on such application, is 
necessary.^* The proceedings are not terminated 
as of course by the neglect of a party to appear on 
an adjourned day,^* or because of the absence of 
the judge pr referee at the time to which the pro¬ 
ceedings were adjourned.^^ However, it is ground 
for dismissal that an adjournment was taken to a 
day to be fixed and nothing further was done for 
more than three ycars,^® or that nothing was done 
under the order for examination except to serve it 
after the return day,^* or that the creditor failed 
to appear on an adjourned day;^^ but an order ter¬ 
minating the proceedings for the judgment credi¬ 
tor’s failure to appear, based on an adjournment 
not ordered by the court, is ineffectual formally to 
terminate the proceedings.^* If an appeal has been 
taken and security given so as to suspend the pro¬ 
ceedings, this is no ground for dismissal,^® If the 


examination has been taken before a referee^ the 
proceedings should not ordinarily be dismissed by a 
judge before the referee makes his report;®® The, 
judge or court dismissing the proceedings need not 
file a statement of his reasons therefor ;®i and an 
order of dismissal on account of plaintiffs default 
is not res judicata.®* 

Where the proceedings have lapsed by reason of 
an excusable default on the part of the judgment 
creditor, he is entitled to have the judgment debtor 
conclude his examination under the original order 
and sign his testimony although there has been an 
ineffectual order terminating the proceedings.®* 

Satisfaction or vacation of judgment. Under some 
statutes, the proceeding will also be deemed dismiss¬ 
ed or closed on the satisfaction or vacation of the 
judgment and an order may be entered thereon; but 
even where there is no such provision, in the ab¬ 
sence of an order of dismissal or discontinuance, the 
proceeding is deemed to be pending until satisfac¬ 
tion of the judgment, and is at an end when the 
judgment has been satisfied®^ or has become void,®® 
but to terminate the proceeding an order is neces¬ 
sary.®* Such a dismissal of the proceeding, how¬ 
ever, should not be made while the matter of sat¬ 
isfaction is in dispute.®^ It is not ground for dis¬ 
missal that there is a presumption of payment from 
the lapse of time,®* or that the judgment on which 
the proceedings are based was entered in violation 
of an agreement to discontinue the action,®® or that 


V. Bracken, 136 N.T.S. 436, 160 App. 
rWv. 677—23 C.J. p 891 note 66. 

(2) Where the proceeding lapsed 
because of an adjournment without 
date, the court was without further 
Jurisdiction.—Walmor, Inc. v. Mar- 
kel, 268 N.Y.S. 435. 240 App.Div. 1007 
—Nyamco Associates v. King, 265 N. 
Y.S. 29, 147 Misc. 904. 

(3) Failure of record to show reg¬ 
ular adjournment did not raise pre¬ 
sumption of loss of Jurisdiction.— 
Wright V. Nostrand, 94 N.Y. 31, re¬ 
versing 47 N.Y.Super. 441—Robert¬ 
son V. Hay, 33 N.Y.S. 31. 12 Misc. 
7. 

In WlsooaslA it has been stated 
that the want of a formal entry by 
the commissioner, that the proceed¬ 
ing was adjourned to a particular 
day and hour, does not divest him of 
all further power to proceed.—Hol¬ 
ton V. Burton, 47 N.W. 624. 78 Wis. 
321. 

89 - N.Y.—Schanck v. Conover, 66 
How.Pr. 437. 

dOb N.Y.—Hutchinson v. Weston, 290 
N.Y.S. 334, 160 Misc. 890. 

88 C.J. P 891 notes 66 [a]. 

41^ N.Y.—-Walter v. Pecare, 11 N. 

Y.S. 146, 57 Hun 587. 

28 CJ. P 891 note 66 £a]. 


48 . N.Y.—^Walter v. Pecare, 11 N. 
Y.S. 146, 57 Hun 687—Lcbowilz v. 
Bowery Sav. Bank, 281 N.Y.S. 176, 
155 Misc. 667—^Nyamco Associates 
V. King, 265 N.Y.S. 29, 147 Misc. 
904—Leer Bldg. & Const. Co. v. 
Harris, 250 N.Y.S. 160, 140 Misc. 
290. 

23 C.J. p 891 note 69. 

43. N.Y.—Underwood v. Sutcliffe, 10 
Hun 463, reversed on other 
grounds 77 N.Y. 68. 

44 . N.Y.—Keihen v. Shipherd, 4 N. 
Y.S. 339, 16 N.Y.Civ.Proc. 183— 
Schanck v. Conover, 66 How.Pr. 
437. 

4 &. N.Y.—Meyers v. Herbert, 19 N. 
Y.S. 132, 64 Hun 200, 22 N.Y.Clv. 
Proc. 216. 

46 . N.Y.—Ballou V. Boland, 14 Hun 
366. 

47 . N.Y.—Squire v. Young, 14 N.Y. 
Super. 690. 

4a N.Y.—Otten v. Stromeyer, 239 
N.Y.S. 693, 228 App.Div. 360. 

49. N.Y.—Cowdrey v. Carpenter, 26 
N.Y.Super. 601, 17 Abb.Pr. 107. 

6a N.Y.—^Kennedy v. Norcott, 64 
How.Pr. 87. 

61. Mass.—^Bomstein v. Justices of 
Municipal Court of Boxbury Diet. 
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of Citjr of Boston, 16» N.E. 410, 269 
Mass. 616. 

68. N.Y.—Weiss v. Ashman, 32 N.Y. 
S. 161, 11 Misc. 377. 

5a N.Y.—Otten v. Stromeyer, 239 
N.Y.S. 693, 228 App.Div. 360. 

54. Minn.—Northern Nat. Bank of 
Duluth V. McLaughlin, 280 N.W. 
852, 203 Minn. 263. 

N.Y.—Matter of Crane, 30 N.Y.S. 616, 
81 Hun 96, 1 N.Y.Ann.Cas. 148— 
Avery v. Ackart, 46 N.Y.S. 1086, 20 
Misr. 631. 

23 C.J. p 891 notes 78, 79. 

55. N.Y.—Rosooe Lumber Co, v. 
Payne, 149 N.Y.S. 331. 

23 C.J. p 891 note 79 [a]. 

56. N.Y.—Rook V. Dickinson, 78 N. 
Y.S. 287, 38 Misc. 690, 11 N.Y.Ann. 
Cas. 454. 

23 C.J. p 891 note 80. 

57. N.Y.—Union Surety & Guaranty 
Co. V. Sire, 68 N.Y.S. 943, 34 Misc. 
221 . 

23 C,J. p 891 note 80 [a]. 

6a N.Y.—^Driggs V. Williams, 16 
Abb.Pr. 477. 

69. N.Y.—Gardner v. Lay, 2 Daly 
113. 
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a second execution was issued after the return of 
the first unsatisfied.^^’ 

Abatement The proceedings will abate by the 
death of the debtor,or by the issuance of a new 
execution on which the judgment is collected,but 
not by suing out an attachment against the property 
of the debtor,®* or by an appeal from the judgment 
taken without a stay of proceedings.®^ 

§ 398. Contempt 

A person may be guilty of contempt In refusing or 
neglecting to obey a valid order or direction of a Judge 
or referee, of which he has notice, In the course of the 
proceedings. 

Under some of the statutes regulating supple¬ 
mentary proceedings, a person may bo punished for 
contempt where he refuses or, without sufficient 
cause, neglects to obey a valid order of a judge or 
referee duly served on him, or a proper oral direc¬ 
tion given directly to him by such judge or referee 
in the course of the proceedings,®® whereby the 
right or remedy of a party to the action or proceed¬ 
ing may be defeated, impaired, impeded, or preju¬ 
diced.®® A judgment creditor may be punished for 
contempt for violating an order, authorized by stat¬ 
ute where a trustee has been appointed, barring fur¬ 
ther attachments and proceedings in aid of execu¬ 
tion, after he has been given proper notice of the 
order,®7 

§ 399. - Acts Constituting, and Defenses 

a. In general 

b. Failure to attend for examination 

c. Refusal to answer questions and false 

answers 

d. Violation of injunction 


§ S99 

e. Disobedience of order to deliver or 
pay over 

f. Defenses and excuses 

a. In O^aeral 

What apeeifle act will conatitute contempt generally 
reete in the discretion of the Judge or court whose man¬ 
date fe disregarded or disobeyed. 

The question what specific act will constitute a 
contempt in a given case must be left somewhat to 
the discretion of the judge or court whose mandate 
has been disregarded or disobeyed;®® but as stat¬ 
utes authorizing punishment for contempt involve 
the liberty of a citizen, they should be strictly con¬ 
strued.®® Depriving the receiver in supplementary 
proceedings of possession of properly of the judg¬ 
ment debtor is a contempt.^® It has been held con¬ 
tempt to refuse to comply with an order requiring 
the production of books but where the order re¬ 
quires only the production of books, it is not a con¬ 
tempt to refuse to leave the books with the referee 
after their production.*^® An unwarranted inter¬ 
ference by the judgment debtor with the examina¬ 
tion of a witness is a contempt.*^® It has been held 
contempt to disobey an order for the payment of 
costs,*^^ except where the order merely allows the 
costs out of funds realized out of the debtor's prop¬ 
erty.*^® A transfer of property by the judgment 
debtor, although forbidden by statute, is not con¬ 
tempt if the transfer is made through inadvertence 
or lack of understanding.*^® 

An attorney may be guilty of contempt for con¬ 
duct interfering with the orderly procedure in sup¬ 
plementary proceedings,*^*^ as where he prepares an 
agreement for the judgment debtor whereby the 
latter transfers his property in violation of a third 


60. N.y. —Fellerman’s CaBO, 2 Abb. 
Pr. 155, 11 How.Pr. 628. 

61. N.Y.—Hasewell v. Penman, 2 
Abb.Pr. 230, 18 How.Pr. 114. 

On. appearaaoe for eaDamiiLatloiL 
Where, on the appearance for ex¬ 
amination of persons allegred to be 
indebted to a Judgment debtor, it is 
shown that the debtor was dead at 
the time the order for examination 
was made, the proceedings will 
abate.—Hasewell v. Penman, supra. 

62. N.T.—Ritter v. Greason, 69 N.Y. 
S. 1063, 28 Misc. 666. 

63. N.Y.—Hanson v. Tripler, 6 N.Y. 
Super. 783, Code Rep.,N.S., 164. 

64. N.Y.—Arnoux v. Homans, 82 
How.Pr. 882. 

66 . N.Y.—Foster v. Hastings, 189 N. 
B. 229, 268 N.Y. 311, affirming 264 
N.Y.S. 954. 239 App.Div. 839-—Jones 
V. Rettig, 164 N.Y.S. 780, 98 Misc. 


487—Boyd v. Hlldebrandt, 186 N.Y. 
S. 235. 

2.3 C.J. p 892 note 88. 

66. N.Y.—Foster v. Hastings, 189 N. 
E. 229, 263 N.Y. 311, affirming 264 
N.Y.S. 964, 239 App.Div. 889—Ger¬ 
man Fur Dyeing Corporation v. F. 
& M. Fur Co., 263 N.Y.S. 576, 142 
Misc. 6. 

67. Ohio.—McWhorter v. Curran, 13 
N.E.2d 362, 67 Ohio App. 283. 

68. N.Y.—Walters v. Kenyon, 4 N. 
Y.St. 398. 

68. N.Y.—Bernheimer v, Kelleher, 
64 N.Y.S. 409, 31 Misc. 464. 

Puerto Rico.—Sixto v. Barria, 2 
Puerto Rico Fed. 168. 

23 C.J. p 892 note 90. 

76. N.Y.—Verdi v. La Russo, 138 
N.Y.S. 668, 3 N.Y.Civ.Proc..N.S., 13. 

71. N.Y.—^Prideman v. Newman, 86 
N.Y.S. 736. 


73. N.Y.—Sudlow v. Knox, 4 Abb. 
Dec. 326, 7 Abb.Pr.,N.S., 411. 

73. N.Y.—Falkenburg v. Frank, 43 
N.Y.S. 1137, 19 Misc. 418. 

23 C.J. p 892 note 96. 

74. N.y. —Holton v. Robinson, 69 N. 
y.S. 33, 69 App.Div. 46—Kearney’s 
Case, 13 Abb.Pr. 459, 22 How.Pr. 
309. 

76. N.y. —In re Thompson, 62 N.Y.S. 
1033, 31 Misc. 802, affirmed 65 N.Y. 
S. 1147, 31 Misc. 832. 

76. N.Y.—Hudson P. Rose Co. v. 
Tompkins & Bevers, 287 N.Y.S. 689, 
248 App.Div. 605. 

77. N.T.—Tri-State Investors* Cor¬ 
poration V. Kltching, 246 N.Y.S. 
240, 231 App.Div. 143, dismissal of 
appeal denied 177 N.E. 137, 256 
N.Y. 653, and dismissed 177 N’.E. 
173, 256 N.Y. 639, affirmed 178 N.E. 
800, 267 N.Y. 673. 
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party restraining order,or where he refuses to 
permit papers, called for by a subpoena, to be put in 
evidenced® 

Suing receiver without leave. The debtor*® or a 
third party whose property has been wrongfully 
taken from him*^ is not punishable as for a con¬ 
tempt in suing the receiver without leave of the 
court. 

b. Failure to Attend for Examination 

A rsfuMi or failure to appear for examination may 
conetitute contempt. 

A refusal or failure to appear before the judge 
or referee, for examination may subject a party to 
punishment for contempt,*® and this includes fail¬ 
ure to appear on an adjourned day.** However, it 
should appear that the order for examination is 
such as the judge or referee is authorized to make,*^ 
and that the order or subpoena has been duly 
served,** and the power to punish should be limited 
to cases of willful disregard of the court’s man¬ 
date.** Contempt cannot be based on a failure to 
attend for examination, where the subpoena is not 
issued by a proper authority ;*7 or where the order 
is not served, as required by statute, on the judg¬ 
ment debtor,** and in the absence of such service, 


a person summoned as a .witness cannot be held for 
contempt in*refusing to testify on that ground;*® 
nor can a failure to attend be regarded as contempt 
where the time between the service of the order 
and the time when it is returnable is not sufficient 
to enable it to be obeyed.®® The mere appearance 
of an attorney for one who refuses to submit to an 
examination does not warrant the attorney’s com¬ 
mitment for contempt because of the client’s con¬ 
duct, unless he is responsible for such conduct;®^ 
but the judgment debtor’s attorney may be guilty of 
contempt in advising the judgment debtor and his 
witnesses to leave the court, instead of going be¬ 
fore a justice hearing ex parte matters on objec¬ 
tions made by the attorney.®* 

A failure to appear in accordance with a second 
order for examination, after the first proceeding is 
vacated or treated as abandoned, may constitute 
contempt;®* but it is not contempt to refuse to be 
examined on a second order on the ground that 
defects with respect to the first order should have 
been corrected without the granting of a new or¬ 
der.®^ Where the second order supersedes the first, 
contempt cannot be based on the first order,®* but 
a second order for the examination of the judg¬ 
ment debtor as to after-acquired property does not 


73. N.Y.—In re Cornblum, 232 N.T. 
S. 22, 133 Misc. 367. 

79. N.T.—Stelnman v. Conlon, 141 
N.T.S. 73, 79 MIbo. 627. 

80. N.Y.—Kroner v. Reilly, 68 NT. 
S. 627. 49 App.Div. 41. 

81. N.Y.—Dewey v. Finn, 18 N.Y. 
Wkly.Dig. 558. 

88 . U.S.—Pox V. Capital Co., N.Y., 
67 S.Ct. 67, 299 U.S. 105, 81 L.Bd. 
67. 

Cal.—^Drew v. Mendocino County 
Super. Ct., 182 P. 417, 180 Cal. 
711. 

N.J.—Mumma v. Schmltter, 142 A. 

245, 1 N.J.MIbc. 466. 

N.Y.—Samuels v. Ganz, 21 N.Y.S.2d 
268, 174 Misc. 399—Credit Assets 
Corporation v. Rockmore, 237 N.Y. 
S. 603, 135 Misc. 230—In re Reid, 
188 N.Y.S. 336. 

23 C.J. p 892 note 99. 

Xb Nbw Jersey, defendant is guil¬ 
ty of contempt for failure to appear 
80 long as the order to appear stands 
unchallenged directly, regardless of 
whether execution actually has is¬ 
sued and regardless of a pending 
rule to show cause relative to setting 
aside the verdict as to one defend¬ 
ant, where inability to appear is not 
shown.—^Mumma v. Schmltter, 142 A. 
246, 1 K.J.Mise. 466. 

88. N.Y.—Samuels v. Cans, 21 N.Y. 
S.2d 268. 174 Misc. 899—L. B. Syn¬ 
dicate Corporation v. Lee, 269 N. 
Y.S. 987, 146 Misc. 678— Krelser v. 


Kltoaka, 73 N.Y.S. 164, 36 Misc. 
174—Baker v. Slotkln, 198 N.T.S. 
876—Parker v. Hunt. 16 Abb.Pr. 
410 note. 

88, N.Y.—Kennedy v. Weed, 10 Abb. 
Pr. 62. 

23 C.J. p 892 note 2. 

Invalidity of order as defense see in¬ 
fra subdivision f of this section. 
88. N.Y.—In re Depue, 77 N.B. 798, 
186 N.Y. 60, reversing 96 N.Y.S. 
1017, 108 App.Div. 58. 

23 C.J. p 892 note 3. 

Improper or irregular service as de¬ 
fense see infra subdivision f of 
Ithls section. 

86. N.T.—Credit Assets Corporation 
v. Rockmore, 237 N.Y.S. 603, 186 
Misc, 280. 

Xallurs to appear not oontempt 
Defendant, falling to appear, is 
not guilty of willful contempt, where 
he telephoned plaintiff’s attorney 
that he was on his way, and, after 
the time set, notified the attorney 
that he had been delayed and offered 
to appear at any time, as his attitude 
was one of complete respect for the 
court, and his conduct tended in no 
way to Impede the processes of jus¬ 
tice.—^Mensch v. Newcombe, 208 N.Y. 
S. 688. 

87. N.Y.—Peck v. Austin, 29 N.Y.S. 
2d 280. 

By judgment oMitor 

Where a judgment creditor who is 
not an attorney issues in his own 

m 


name a subpoena directed to a third 
party for examination in supplemen¬ 
tary proceedings, failure of third 
party to appear for examination on 
original return date specified in sub¬ 
poena cannot be made the basis of 
punishment for “contempt.”—^Peck v. 
Austin, supra. 

8a N.Y.—People v. Warner, 3 N.Y. 
S. 768, 61 Hun 63, affirmed 27 N.E. 
407, 126 N.Y. 746. 

8a N.Y.—People v. Warner, 3 N.Y. 
S. 768, 61 Hun 53, affirmed 27 N.E. 
407, 125 N.Y. 746. 

8®- N.Y.—Levey v. Rosett, 166 N. 
Y.S. 1072. 

23 C.J. p 892 note 3 [b]. 

91. N.Y.—Tri-State Investors' Cor¬ 
poration V. Kitching, 246 N.Y.S. 
240, 231 App.Div. 143, dismissal 
of appeal denied 177 N.E. 137, 256 
N.Y. 653, and dismissed 177 N.E. 
178, 256 N.Y. 689, affirmed 178 N. 
E. 800, 257 N.T. '673. 

9a N.Y.—Hotel Astor v. Gross, 283 
N.Y.S. 294, 133 Misc. 704. 

9a N.Y.—Matter v. CFkncher, 110 N. 
Y.S. 167, 58 Misc. 11—In re Reid, 
188 N.Y.S. 886. 

23 C.J. p 896 note 81 [a] (2). 

•a N.Y.—Hutchinson v. Weston, 
290 N.Y.S. 834, 160 Misc. 890. 

9a N.Y.—Gaylord v. Jones, 7 Hun 
480—Brockway v. Brien, 87 How. 
Pr. 270. 

28 C.J. p 896 note 61 [aj (8) (4). 
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^npers^de the first order so as to affect contempt 
proceedings pending thereon.** 

e. Befmal to Answer Questions and False An¬ 
swers 

A refusal to answer a proper and pertinent question 
Is generally punishable as contempt; and, under some 
statutes, this Is also true where the answers given are 
willfully and knowingly false. 

A refusal on the part of the judgment debtor or 
witness to answer any proper and pertinent ques¬ 
tion is punishable as a contempt,® 7 as where the 
judgment debtor refuses to answer questions as to 
his property when directed by the court so to do;®* 
and it has been held that the wife of a judgment 
debtor will be held in contempt if she fails to dis¬ 
close in proper proceedings whether she has prop¬ 
erty of her husband under her control.®® It has 
also been held that a premature refusal to answer 
questions propounded, on the ground of self-incrim¬ 
ination, constitutes contempt.^ 

However, for refusal to answer to constitute a 
contempt, there must be a willful disobedience^ of 
a direction by the judge to answer a specific,® prop¬ 
er, and pertinent^ question. Refusal to answer is 
not a contempt where the question is asked during 


the absence of the judge,5 or in the absence of 
counsel, who had been excluded from the examina¬ 
tion room.® Willful denial of knowledge may be 
punished on the theory that it is a refusal to testi- 
fy.7 

False or evasive answers. In New York, under 
Civ.Pract. Act § 788, as added by L.1935 c. 630, a 
judgment debtor, third party, or witness who will¬ 
fully and knowingly testifies falsely concerning any 
material matter or subject in the course of a sup¬ 
plementary proceeding is guilty of civil contempt,® 
and this statutory rule has been held to apply al¬ 
though the false testimony is subsequently correct¬ 
ed,® and although the judgment debtor’s conduct in 
giving false answers was not willful but on bad ad¬ 
vice and his untruthful answers did not prejudice 
the judgment creditor.^® 

d. Violation of Injunction 

A person who violates an Injunction order Issued In 
supplementary proceedings and duly served on him, or 
of which he has certain knowledge, or who procures or 
permits an act of violation by another for his benefit, is 
generally guilty of contempt. 

Any person who disobeys an injunction order is¬ 
sued in supplementary proceedings and duly served 


96L N.y.—Walter v. Pecare. 11 N. 

Y.S. 146, 57 Hun 587. 

97. Colo.—Sweeney v. Cregan, 299 
P. 1058, 89 Colo. 94. 

Minn.—Minneapolis Willya-KnlKht 

Co. V, Berfifan, 226 N.W. 188, 178 
Minn. 158. 

23 C.J. p 893 note 4. 

9a Ill.—Berkson v. People, 39 N.E. 

1079, 154 111. 81. 

1.3 C.J. p 29 note 16. 

99. Wis.—In re O'Brien, 24 Wis. 
547. 

1 . Colo.—Sweeney v. Cresran, 299 P. 
1058, 89 Colo. 94. 

2. N.Y .—East River Bank v. De 
Lacy, 76 N.Y.S. 927, 37 Mlsc 765, 
reverslngr 74 N.Y.S. 923, 36 Mlsc. 
868 . 

23 C.J. p 893 note 5. 

Inability to answer as excuse see 
infra subdivision t of this section. 

3. N.Y.—Price v. Creme de Mohr 
Co., 137 N.Y.S. 732, 78 Mlsc. 42— 
East River Bank v. De Lacy, 76 
N.Y.S. 927, 37 Mlsc. 76'5, reversing 
74 N.Y.S. 925, 36 Misc. 868. 

23 C.J. p 893 note 6. 

4. N.Y.—People v. Hanbury. 147 N. 
Y.S. 851, 162 App.Dlv. 337. affirm¬ 
ing 145 N.Y.S. 483—Wicker v. 
Dresser, 14 How.Pr. 465. 

Va.—Thompson v. Commonwealth, 
159 S.E. 98, 156 Va. 1032. 

Bvldono# naablo la other prooooOliig 
A refusal to answer interrogato- 
Hes not pertinent to the case, but 
eeemlngly asked to secure evidence 
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usable in some other proceeding, is 
not contempt.—Thompson v. Com¬ 
monwealth, supra. 

6. N.Y.—Price v. Creme de Mohr 
Co., 137 N.Y.S. 732, 78 Misc. 42. 

Si N.Y.—Prank L. Burns Coal Co. 
v. Gold, 239 N.Y.S. 303. 135 Misc. 
545. 

7. N.Y.—Becker v. Gerllch, 129 N. 
Y.S. 614, 72 Mlsc. 157. 

& N.Y.—Malmud v. Blackman, 30 
N.Y.S 2d 174, 177 Misc. 162—Mac- 
may Realty Corporation v. Katz, 
15 NY.S.2d 629, 172 Misc. 6'53— 
Rosen v. Wittenberg, 10 N.Y.S.2d 
486, 170 Misc. 417. 

Purpose of this statute was to pro¬ 
vide summary remedy against judg¬ 
ment debtor for false swearing in 
view of prior decisions that perjury 
in supplementary proceedings did not 
constitute contempt.—Malmud v. 
Blackman, 30 N.Y.S.2d 174, 177 Misc. 
162—Macmay Realty Corporation v. 
Katz, 15 N.Y.S.2d 629, 172 Misc. 553. 
Prior to this statute 

(1) Perjury in supplementary pro¬ 
ceedings did not constitute contempt 
in this state.—Foster v. Hastings, 
189 N.E. 229, 263 N.Y. 311, afflraiing 
261 N.Y.S 954, 239 App.Div. 889— 
Ace Mail Advertising v. Newgold, 
269 N.Y.S. 187. 150 Misc. 320. af¬ 
firmed 269 N.Y.S. 957, 241 App.Div. 
674, reversed on other grounds 192 
N.E. 483, 265 N.Y. 298, reargument 
denied 196 N.E. 172, 266 N.Y. 600— 
Grief v. Masch, 264 N.Y.S. 647, 147 
Misc. 756—Schumer v. Nadler, 260 

737 


N.Y.S. 911, 145 Mlsc. 802—23 C.J. p 
893 note 8—13 C.J. p 25 note 71. 

(2) It was held, however, that a 
deliberate and admitted perjury by 
the judgment debtor was punishable 
as contempt, as being disobedience 
to a lawful mandate of the court.— 
Ferguson v. Perk & Jenkins, 244 N. 
Y.S 667. 138 Misc. 326. 

(.3) Whore the judgment debtor’s 
conduct showed a purpose, by false 
promises and evasive and false tes¬ 
timony, to conceal fact that debtor, 
through insurance loans, was In pos¬ 
session of funds in amount sufficient 
to pay judgment, he was In contempt. 
—1030 Park Ave. Corporation v. 
Ilagerty, 272 N.Y.S. 406, 151 Misc. 
758. 

(4) There was not a contempt 
where the answers of the witness 
were evasive and there was no ob¬ 
jection or request for more specific 
answers.—Shorwltz v. Caminez, 137 
N.Y.S. 545. 152 App.Div. 758—Burr 
Chevrolet v. De Forest, 274 NY.S. 
262, 152 Misc. 912—Baum v. Rosen¬ 
berg. 155 N.Y.S. 404. 

Statutory mla dOM not apply 
where the false swearing did not re¬ 
late to material matter a;id did not 
defeat, impair, impede, or prejudice 
rights or remedies of judgment cred¬ 
itor—Sobel V. Sobel, 291 N.Y.S. 4, 
249 App.Div. 647. 

9. N.Y.—Rosen v. Wittenberg, 10 N. 

Y.S.2d 486, 170 Misc. 417. 
la N.Y.—Osterman v. Rosken, 289 

N.Y.S. 654, 160 Mlsc. 249. 
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on or of which he has certain knowledge, 

or who procures or permits an act of violation by 
another for his benefit,is guilty of a contempt for 
which he may be punished. In order to punish one 
for the disposition of property or money in viola- 
cion of an injunction order, it must affirmatively 
appear that the title to the property is in the judg¬ 
ment debtor,and that the title was acquired prior 
to the granting or service of the restraining or¬ 
der,since the disposition of after-acquired prop¬ 
erty is not a contempt.^® If the property is owned 
at the time of the order, its subsequent collection 
and disposition, during the time the order is in ef¬ 
fect, will constitute contempt.!^ It also must ap¬ 
pear that the property disposed of was applicable 
to the payment of the judgment on which the pro¬ 
ceedings were founded,^® In other words, the ex¬ 
treme process of attachment for contempt for vio¬ 
lation of an injunction order should not be exercised 
unless the evidence is sufficient to warrant the court 
in making an order requiring the judgment debtor 
to pay over the money, if in his hands, to the sat¬ 


isfaction of the judgment.!* If the person enjoined 
claims the money or other property or asserts own¬ 
ership in another than the judgment debtor, he can¬ 
not punished for contempt, since the title can¬ 
not be determined in contempt proceedings,** but 
only in an appropriate action.*! 

The ihjunction order continues in force until va¬ 
cated or modified by further order of the judge or 
court, and any violation of it prior to that time is 
a contempt ;** but a violation after vacation of the 
order is not contempt, although a notice of appeal 
has been filedj** nor can the restraining order be 
used as a basis for contempt after a receiver has 
been appointed for the debtor,*^ or after the sup¬ 
plementary proceedings have been abandoned.** 

Application of rules. Where the injunction or 
restraining order is thereby violated, it is a con¬ 
tempt to use or withdraw moneys on deposit in the 
name of the debtor,*® or as trustee ;*'^ to collect or 
dispose of income from business;*® to collect or 
dispose of earnings,** except where such earnings 
are exempt;** to confess*! or suffer judgment** 


11. K.T.—Schmelzel v. Mackey, 268 
N.Y.S. 38, 144 Mlsc. '67—Kennedy 
V. Swan. 240 N.Y.S. 81. 136 Mine. 
367, affirmed 249 NT.S. 904, 232 
App.Dlv. 741. 

23 O.J. p 893 note 12. 

Tnuutfar prior to oorvloo 
Judgment debtor's transfer of 
property after entry of order in sup¬ 
plementary proceedings restraining 
transfer, but before restraining order 
was served on him, did not subject 
him to punishment for contempt for 
violation of such order.—Ace Mall 
Advertising v. Newgold, 192 N.E. 483, 
265 N.Y. 298, reversing 269 N.Y.S. 
957, 241 App.Dlv. 674,. affirming 269 
N.Y.S. 187, 1*50 Misc. 320, and rear- 
gument denied 195 N.E. 172, 266 N. 
Y. 600. 

12. N.Y.—^Livingston v. Swift, 23 
How.Pr. 1. 

23 C.J. p 893 note 13. 

IS. N.Y.—^Browning v. Chadwick, 62 
N.Y.S. 476, 30 Mlsc. 420, affirming 
61 N.Y.S. 246, 29 Mlsc. 607. 

14. N.Y.—-Matter of Duryea, 45 N. 
Y.S. 703, 17 App.Dlv. 640. 

23 C.J. p '893 note 16. 

15. N.Y.—Matter of Kutcosky, 138 
N.Y.S. 263, 153 App.Dlv. 526. 

28 C.J. p 893 note 17. 

IS. N.Y.—Mandelbaum v. Danziger, 
267 N.Y.S. 117, 239 App.Dlv. 638-— 
Rainaford v. Temple, 22 N.Y.S. 
937, 8 Mlsc. 294—MeSkiman v. 

Knowlton, 14 N.Y.S. 283, 20 N.Y. 
Civ.Proc. 276. 

Mymnt liy ThmiS of moneys re¬ 
ceived for Judgment debtors after 
service of supplementary order con¬ 
taining lajunction Is not contempt* 


—Hand v. Ortschrelb Bldg. Corpora¬ 
tion, 240 N.Y.S. 589, 136 Mlsc. 692, 
modifled on other grounds 241 N.Y. 
S. 807, 228 App.Dlv. 835, appeal dis¬ 
missed 171 N.E. 889, 264 N.Y. 16. 

17- N.Y.—Henry Maillard, Inc., v. 
Gildenberg, 9 N.y.S.2d 841, 170 

Misc. 76. 

18. N.Y.—Wolf V. Buttner, 26 N.Y. 
S. 52, 6 Misc. 119. 

Transfer of excess 

Under an order restraining bank 
from paying out so much of judg¬ 
ment debtor’s deposit as would pay 
Judgment, bank was not in contempt 
or in default whei\ it paid out re¬ 
mainder of deposit to depositor.—In 
re Delaney, 176 N.E. 407, 266 N.Y. 
315, reversing 244 N.Y.S. 883, 230 
App.Dlv, 821. 

19. N.Y.—Gerton Carriage Co. v. 
Richardson, 27 N.Y.S. 62*6, 6 Misc. 
466. 

90. N.Y.—Protter v, Lovell, 155 N. 
Y.S. 276, 91 Mlsc. 417—Matter of 
Becker, 73 N.Y.S. 677, 36 Misc. 
322. 

91. N.Y.—Protter v. Lovell, 156 N. 
Y.S. 275. 91 Mlsc. 417. 

Action by receiver to determine own¬ 
ership see supra I 393. 

99. N.Y.—^Henry Maillard, Inc., v. 
Gildenberg, 9 N.Y.S.2d 841, 170 

Misc. 76—Woolf V. Jacobs. 36 N. 
Y.Super. 408. 

93. Ohio.—Currie v. Baltimore & O. 
R. Co., 8 N.E.2d 453, 64 Ohio App. 
605. 

94 . N.Y.—Sullivan v. U. S. Gas (Fix¬ 
ture Co., 119 N.Y.S. 532, 184 App. 
Dlv. 658. 

28 C.J. p 894 note 34. 
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96. N.Y.—Ace Mail Advertising v. 
Newgold. 192 N.E. 483, 26'5 N.Y. 
298, reversing 269 N.Y.S. 957. 241 
App.Dlv. 674, affirming 260 N.Y.S. 
187, 150 Misc. 320, and roargument 
denied 195 N.E. 172, 266 N.Y. 600 
—Mandelbaum v. Danziger, 267 N. 
Y.S. 117, 2,39 App.Dlv. 638. 
Meistraiiiiiig order held terminated 

by lapce of three years.—Ace Mail 
Advertising v. Newgold, 192 N.E. 
483, 265 N.Y. 298, reversing 269 N. 
Y.S, 957, 241 App.Dlv. 674. affirming 
269 NY.S. 187, 150 Misc. 320, and re- 
argument denied 195 N.E. 172 266 
N.Y. 600. 

8®- N.Y .—'Kennedy v. Swan, 240 N. 
Y.S. 81, 136 Misc. 367, affirmed 249 
N.Y.S. 904, 232 App.Dlv. 741. 

23 C.J. p 894 note 2'5. 

97. N.Y.—Jackson v. Murray, 49 N. 
Y.S. 195, 26 App.Dlv. 140, 5 N.Y. 
Ann.Cas. 78. 

23 C.J. p 894 note 26. 

98. N.Y.—Prince v. Brett, 47 N.Y. 
S. 402, 21 App.Dlv. 190. 

23 C.J. p 894 note 28 [b]. 

99< N.Y.—Newell v. Cutler, 19 Hun 
74—Gillett v. Hilton, 11 N.Y.Clv. 
Proc. lO-S—Taggard v. Talcott, 2 
Edw. 628. , 

30i N.Y.—Hancock v. Sears, 93 N.Y. 
79, 4 N.Y.Clv.Proc. 25'5, reversing 
29 Hun te. 

23 C.J. p 894 note 28. 

31. N.Y.—Ross V. Clussman, 6 N. 
Y.Super. 676. 

3ft. N.Y.—Fenner ▼. Sanborn, 87 
Barb. 610. 
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for a fictitious debt; to assign a debt,** an interest 
in decedent’s estate,*^ or for the benefit of credi¬ 
tors;** to transfer or convey property ;** to use the 
proceeds of mortgaged property**^ or to pay rent ;** 
to collect and dispose of rents of real estate,** or 
to interfere with the collection of rents by the re¬ 
ceiver.^* 

On the other hand, there is no contempt in col¬ 
lecting debts due a firm of which the debtor is a 
member and using the same in its business dis¬ 
posing of income from furnished rooms, in the ab¬ 
sence of an enforceable agreement with any sub¬ 
tenant or lodger to receive future income;^* ef¬ 
fectuating a prior assignment of a right of ac¬ 
tion;^* paying a judgment debtor’s deposit to a 
trustee for creditors preferring creditors by con¬ 
fessing judgment for a bona fide debt;^* prosecut¬ 
ing to judgment an action pending at the time of the 
injunction;*® failing to stop payment on checks 
drawn and given out before service of the order 
substituting a smaller for a larger mortgage;** is¬ 


suance of execution by another creditor without 
leave ;** or selling of personal ornaments and jewel¬ 
ry by a destitute debtor abandoned by her husband.*® 
It is not contempt for the judgment debtor to trans¬ 
fer property which is exempt from execution,to 
obtain a- loan on exempt property,** or to deal with 
property belonging to the wife of the debtor.** 
The filing of a voluntary petition in bankruptcy by 
the judgment debtor,** or the transfer of his prop¬ 
erty by operation of law to a trustee in bankrupt¬ 
cy,** is not such a disposition of, or interference 
with, the judgment debtor’s property as is contem¬ 
plated by a restraining order, and is therefore not 
a contempt. 

A bank may be punished for contempt in paying 
out or transferring, after service of a supplemen¬ 
tary order, moneys had on deposit by the judgment 
debtor at the time of such service,*® unless the pay¬ 
ment or transfer is to one who is entitled to the 
moneys,**^ such as an assignee of the debtor.** 


33. Wis.—In re Perry, 30 Wis 268. 

34. Cal.—Myers v. Los Angeles 
County Super. Ct., 189 P. 109, 4G 
Cal.App. 206. 

N.Y .—Wynkoop v. Myers. 7 N.Y.S. 

898, 17 N.Y.Clv.Proc. 443. 

36. N.Y.—Canda v. Gollner, 26 N.Y. 
S. 449, 73 Hun 493—National Wall 
Paper Co. v. Oerlach, 37 N.Y.S. 
428, 15 Mlsc. 640. 

36. N.Y.—Resource Holding Corpo¬ 
ration V. Friedman, 28 N.Y.S 2d 
529,’ 262 App.Div. 879—Ace Mall 
Advertising v. Newgold, 269 N.Y. 
S. 187, 150 Misc. 320, affirmed 269 
N.Y.S. '957, 241 App.Div. 674, re¬ 
versed on other grounds 192 N.E. 
483, 265 N.Y. 298, rcargument de¬ 
nied 195 N.E. 172, 266 N.Y. 600. 

23 C.J. p 894 note 34. 

Transfer of Injinraiioe 

Judgment debtor, who obtained 
several adjournments in supplemen¬ 
tary proceedings after defaulting on 
promise to pay Judgment before first 
adjourned date, and who transferred 
life policies in violation of injunc¬ 
tion, and thereafter consented to ad¬ 
judication as bankrupt, is punish¬ 
able for contempt of court.—Hansen 
V. Hechheimer, 208 N.Y.S. 461, 124 
Misc. 609. 

Mlstaks aa to proporty boing asompt 

Where Judgment debtor, erroneous¬ 
ly deeming automobile truck exempt 
from execution as “working tool’* 
or a “team," transferred his interest 
in truck notwithstanding the injunc¬ 
tion contained in order directing ex¬ 
amination of Judgment debtor in sup¬ 
plementary proceedings, debtor is at 
least technically in contempt.— 
Northern New York Trust Co. v. Ba- 
no, 278 N.Y.S. 694, 161 Mlso. 684. 


Traasaotion whereby Judgment 
debtor reoelvee no money is not 

transfer of property in violation of 
injunction order.—Mandelbaum v. 
Danzlger, 267 N.Y.S. 117, 239 App. 
Div. 638. 

37. N.Y.—Millington v. Fox, 13 N. 
Y.S. 334. 

38. N.Y —Aschemoor v. Emmvert, 6 
N.Y.Month.L.Bul. 81. 

39. N.Y.—Stevens v. Dewey, 43 N. 
Y.S. 130, 13 App.Div. 312, 4 N.Y. 
Ann.Ca.^. 40. 

23 C.J. p 894 note 37. 

4a N.Y.—^Vermont Marble Co. v. 
Wilkes. 30 N.Y.S. 381. 

41. N.Y.—Joline v. Connolly, 24 N. 
Y.Wkly.Dig. 111. 

42. N.Y.—Hossin v. Pisaplo, 260 N. 
Y.S. 441. 140 Misc. 294. 

43. N.Y.—Richardson v. Rust, 9 
Paige 243. 

44. N.Y.—Gorman Pur Dyeing Cor¬ 
poration V. P. & M. Pur Co., 2'53 
N.Y.S. 575, 142 Misc. 6. 

45. N.Y.—McCredie v. Senior, 4 
Paige 378. 

46. N.Y.—Parker v, Wakeman, 10 
Paigc 486. 

47. N.Y.—PltzGibbon v. Smith, 16 
N.Y.S. 410. 

48. N.Y.—Duff us V. Cole, 16 N.Y.S. 
370. 

46. N.Y.—Cooper v. Bailey, 69 App. 
Div. 368, 74 N.Y.S. 667. 

sa N.Y.—Meyers v. Herbert, 19 N. 
Y.S. 132, 64 Hun 200, 22 N.Y.Civ. 
Proc. 216. 

SI. N.Y. — Vinciguerra v. Busam, 8 
N.Y.S.2d 294, 169 Misc. 908. 
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68. N.Y.—1050 Park Ave. Corpora¬ 
tion V. Hagerty, 272 N.Y.S. 406, 
151 Misc. 758—Jacobs v. Strum- 
wasser, 145 N.Y.S. 916, 84 Misc. 
28. 

63. N.Y.—Jacobs v. Strum wasser, 
supra. 

M. N.Y.—Norton v. Blelby, 149 N. 
Y.S. 592, 86 Misc. 644. 

55. N.Y.—In re Kopecs, 123 N.Y.S. 
872. 

66 . N.Y.—'Hand v. Ortschreib Bldg. 
Corporation, 240 N.Y.S. 589, 136 
Misc. 692, modified cn other 
grounds 241 N.Y.S. 807, 228 App. 
Div. 835, appeal dismissed 171 N. 
E. <889, 254 N.Y. 15. 

617. N.Y.—Beverwyck Breweries v. 
Adelsberg, 298 N.Y.S. 47, 164 Misc. 
38, reversing 289 N.Y.S. 644, 160 
Misc. 130. 

Transfer by bank of Judgment 
debtor’s deposit to Itself when 
served by Judgment creditor with 
third party subpoena restraining 
transfer of Judgment debtor's cred¬ 
its, is not contempt, where bank held 
Judgment debtor’s unmatured note 
providing for Its becoming due if 
judgment were recovered against 
him. Judgment debtor had authorized 
bank to apply balance of account on 
his indebtedness on recovery of Judg¬ 
ment against him and had given 
bank continuing lien on balance out¬ 
standing, and Judgment creditor was 
not prejudiced.—Beverwyck Brewer¬ 
ies v. Adelsberg, supra. 

58. N.Y.—^Tolk V. Corn Exchange 
Bank Trust Co., 277 N.Y.S. 112, 164 
Misc. 296. 
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6. Disobedioice of Ordar to DeliTer or Pay 
Over 

DItobodlonoo of an order to pay monay» doitvor par- 
aonalty, or oonvoy realty may conetituto a contempt. 

Disobedience of an order requiring the payment 
of money, delivery of personal property, or the con¬ 
veyance of real estate may constitute a contempt.®® 
An order requiring such payment or delivery is a 
prerequisite,®® and an order for the delivery of 
property should specify the property.®! Service of 
the order is also a prerequisite;®® and it is not 
enough that the possessor of the property has been 
served with the order and made acquainted with its 
effect, but a compliance therewith must be explicitly 
demanded of him personally by the party author¬ 
ized to demand it®® Where the order directs the 
judgment debtor to pay or deliver money or prop¬ 
erty to a receiver, the judgment debtor cannot be 
punished for disobedience until the order appoint¬ 
ing the receiver has been filed in the office of the 
county clerk of the proper county as required by 
statute.®^ Where the receiver has not qualified, re¬ 
fusal to turn over property to him is not a con¬ 
tempt ;®® and, moreover, the receiver is not ah “offi¬ 
cer of the court” within a statute making it con¬ 
tempt to disobey a judgment requiring the payment 
of money to such an officer.®® 

Disobedience to an order to turn over property 
must be evidenced by some act tending to hinder or 
delay the officer in taking possession thereof.®'^ It 
is not a contempt to refuse to convey or deliver pos¬ 


session of real estate, the title to which has vested 
in the receiver by operation of law,®* nor to refuse 
to deliver property the title to which is in dispute,®* 
provided the dispute already exists or the question 
of ownership has previously been raised^® and is 
still undetermined."^! A party is not in contempt 
for not paying money to a person other than the 
one to whom it is directly payable according to the 
terms of the order, unless such person is expressly 
authorized by the person to whom it is payable to 
receive it.^® A nonlitigant is not guilty of contempt 
in failing to deliver defendant’s property to a re¬ 
ceiver appointed in the supplementary proceeding 
pending an appeal from the judgment for plaintiff, 
where the judgment has been reversed.^* 

f. Defenses and Excuses 

Matter may be aet up in defense which shows that 
the alleged violation did not constitute contempt, or that 
It was excused, such as that the order, charged to have 
been violated, or the service thereof was Invalid. 

It is a good defense to an application to punish 
for a contempt that the judgment was satisfied be¬ 
fore service of the motion papers to punish;"^® or 
that the property was transferred before the re¬ 
straining order was served;"^® or that a claim of the 
debtor against a third person directed to be paid by 
the latter to the judgment creditor had been as¬ 
signed by the debtor."^® A defense arising after the 
making of the order in supplementary proceedings 
is sometimes proper, such as on a motion to show 
cause."^"^ Disobedience may be excused in a proper 


69. Alaska.—^U. S. v. Wood, 6 Alas¬ 
ka 255. 

N.Y.—Diamond & Frazer Iron Works 
V. Di Tulllo, 284 N.Y.S. 668, 167 
Mlsc. 800. 

23 C.J. p 894 note 51. 

Mlora to pay InstallinaBta o& Judg- 
mant debt as ordered 

N.Y.—In re Morris Plan Co. of New 
York. 299 N.Y.S. 475, 164 Mine. 712 
—Hosevlne Healty Corporation v. 
Stlch, 298 N.Y.S. 758, 164 Misc. 339 
—Reeves v. Crownshleld, 292 N.Y. 

S. 756, 162 Misc. 118, affirmed 8 N. 
E.2d 283, 274 N.Y. 74. Ill A.L.R. 
389. 

aO. N.Y.—Holmes v. O’Regan, 74 N. 

T. S. 10. 68 App.Div. 318. 

Or.—State V. Guthridge, 80 P. 98, 46 
Or. 215. 

23 C.J. p 894 note 52. 

Invalidity of order as defense see 
BUbdivieion f of this section. 

91. N.Y.—*FTomme v. Jarecky, 43 N. 
T.S. 1081, 19 Misc. 483. 

aSu N.Y.—^FTomme v. Jarecky, su¬ 
pra. 

23 O.J. p 896 note 68. 

BuMohtmer of eervloe 
Service of order directing judg¬ 


ment debtor to pay installment pay¬ 
ments on account of Judgment must 
be made in same manner required for 
service of any paper to bring a par¬ 
ty into contempt before proceeding 
for contempt for failure to comply 
with the provisions of the order 
may be instituted.—^Adirondack Fur¬ 
niture Corporation v. Crannell, 6 N. 
Y.S.2d <840, 167 Misc. 599. 

98. N.Y.—McComb v. Weaver, 11 
Hun 271. 

23 C.J. p 896 note *54. 

94. N.Y.—Moyer v. Moyer, 40 N.Y. 
S. 268, 7 App.Div. 523—Barelthere 

V. Brosche, 13 N.Y.S. 661, 19 N.Y. 
Clv.Proc. 446. 

Necessity for flling order of appoint¬ 
ment generally see supra 5 387. 

96. N.Y.—Klatzkie v. Kimpel, 172 N. 
Y.S. 711. 

as. N.Y.—Manning v. Drapkin, 274 
N.Y.S. 442. 242 App.Div. 782. 

97. Iowa.—Reardon v. Henry, 47 N. 

W. 1022. 82 Iowa 184. 

23 C.J. p 895 note 07. 

98« N.Y.—Canandaigua First Nat. 
Bank V. Martin, 2 N.Y.S. 815, 49 
Hun 671, 16 N.T.Clv.Proo. 824. 
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99. N.Y.—Holmes v. O'Regan, 74 N. 

Y.S. 10. 68 App.Div. 318. 

23 C.J. p 895 note 59. 

7a Kan.—In re Lewis, 72 P. 788, 
67 Kan. 340. 

71. N.Y.—Ooldreyer v. Shatz, 114 
N.Y.S. 339. 

72. N.Y.—I'eople v. King, 9 How.Pr. 
97. 

73. Minn.—Proper v. Proper, 246 N. 
W. 481. 188 Minn. 15. 

74. Cal.—Colyear v. Los Angeles 
County Super. Ct., 181 P. 74, 40 Cal. 
App. 462. 

N.Y.—Avery v. Ackart, 46 N.Y.S. 
108'5, 20 Misc. 631. 

76. N.Y.—Schmelzel v. Mackey, 258 
N.Y.S. 38. 144 Misc. 67. 

79. N.Y.—Beebe v. Kenyon, 6 Hun 
78, 5 Thomps. & C. 271. 

77. S.D.—Gardiner v. Ross, 104 N. 
W. 220, 19 S.D. 497. 

Where motiOB for eoatedupt order 
denied without prejudlee 
Where a motion for an order ad¬ 
judging defendant guilty of contempt 
for failure to comply with an order 
previously made, is denied without 
I prejudice, defendant ie entitled, on 
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case, where exculpatory facts or circumstances are 
shown,such as good faith,illness,*® or inability 
to comply with the order in question,*^ but partial 
inability to comply will not excuse entire noncom¬ 
pliance with the order.** It is no excuse that the 
debtor is in jail where all that is required of him 
is to execute a conveyance,** or that a bond ordered 
to be delivered was in good faith handed to an at¬ 
torney for collection,*^ or that the goods ordered to 
be turned over were commingled with other goods 
consigned to the debtor for sale.** A discharge in 
bankruptcy or insolvency is not a good defense un¬ 
less it is produced.** The debtor cannot purge him¬ 
self of contempt for disregarding an order by a plea 
of advice of counsel,*7 but such advice precludes 
the contempt from being willful;** and where the 
acts constituting the contempt were done under a 
mistake of fact, the judgment debtor may be purged 
of his contempt on the condition of his making the 


judgment creditor whole.*® The judgment debtor 
should not be punished for contempt where the 
judgment creditor's attorney has stated to him ex¬ 
pressly or in effect that the order would not be en¬ 
forced or insisted on either at all or at the time 
set.®® 

Invalidity of order or service. It is a good de¬ 
fense to an application to punish for a contempt 
that the order or direction charged to have been 
disobeyed or violated was made without authority 
or jurisdiction,®! or has been superseded,®* va¬ 
cated,®* modified,®^ or reversed,®* or was improper¬ 
ly or irregularly served.®* That the service was 
made on a party while attending court as a wit¬ 
ness, juror, or litigant constitutes no defense.®^ 
The debtor cannot justify his misconduct by set¬ 
ting up a stay which was vacated before service 
of the order violated.®* 

Mere irregularities or immaterial defects in the 


a subsequent motion to show cause 
why he should not be punished for 
contempt for the same reason, to 
present a defense arlslngr after the 
making of the order In the supple¬ 
mentary proceedings.—Gardiner v. 
Ross, supra. 

78 . N.Y.—Loft Holding Co. v. Eagle 
Waist Co., Inc., 167 N.T.S. 567. 

28 C.J. p 895 note 66. 

78 . KY.—-Lassere v. Stein, 54 N.T. 
S. 939. 25 Misc. 423. affirmed 57 N. 
Y.S. 1140, 27 Misc. 847. 

80. N.Y.—Walters v. Kenyon, 4 N. 
Y.St. 398. 

81. N.J.—Mumma v. Schmitter, 142 
A. 245, 1 N.J.Misc. 455. 

N.Y.—In re Stupplebecn, 14 N.Y.S. j 
2d 756, 171 Misc. 987—Downing v. I 
De Vito. 293 N.Y.S. 784, 161 Misc. 
788—Reeves v. Crownshleld, 292 
N.Y.S. ?56. 162 Misc. 118, affirmed 
8 N.E.2d 283, 274 N.Y. 74, 111 A. 
L.R. 389. 

S.C.—Workman v. Thrower, 114 S,E. 

409, 121 S.C. 430. 

23 C.J. p 895 note 69. 

Xiaok of iaoome 

A judgment debtor who Is ordered 
to apply a portion of his income to 
payment of the Judgment in install¬ 
ments but who has no income during 
certain periods does not disobey the 
niandate by failing to make pay¬ 
ments on such occasions and can¬ 
not be punished for contempt.—In re 
Stupplebeen, 14 N.Y.S.2d 766, 171 
Misc. 887. 

Memoyml of aatomobUs 
Where an automobile sold under 
an alleged levy was owned by and 
in the showrooms of parties other 
thkn defendant in execution and 
mortgaged by them to a bank, de¬ 
fendant in execution, denying owner¬ 
ship, could not be held responsible 


for its subsequent removal from the 
sheriff's control merely because he 
also conducted an automobile busi¬ 
ness in the same building.—^Work¬ 
man V. Thrower, 114 S.E. 409, 121 S. 
C. 430. 

Withholding wages 

A treasurer of a company is not 
guilty of contempt In failing to with¬ 
hold a part of weekly wages of Judg¬ 
ment debtor toward payment of 
Judgment as ordered by district 
court, where it is established that 
treasurer had no money In his pos¬ 
session. or under his control, to 
which Judgment debtor was enti¬ 
tled, and that Judgment debtor was 
not an employee of company, but 
was one of the executive officers 
thereof with nominal duties.—Bond 
Stores y. Fleisher, 13 A.2d 493, 3 25 
N.J.Law 79. 

83, Or.—State v. Downing, 58 P. 
863, 66 P. 917, 40 Or. 309. 

83. N.Y.—Morris v. Walsh, 22 N.Y. 
Super. 636. 

84. N.C.—Bond v. Bond, 69 N.C. 97. 

85. N.Y.—Matter of Camerlck, 53 N. 
Y.S. 1084. 34 App.Div. 31. 

86. N.Y.—Coursen v. Dearborn, 30 
N.Y.Super. 143. 

23 C.J. p 896 note 74. 

87. N.J.—Mumma v. Schmitter. 142 
A. 245, 1 N.J.Misc. 465. 

N.Y.—Shane Bros. & Wilson Co. v. 
Henshaw, 161 N.Y.S. 115, 174 App. 
Div. 606. 

Advice of counsel as not a defense 
generally see Contempt S 38. 

88 . N.Y.—Shane Bros. A Wilson Co. 
v. Henshaw. supra—Goldberg v. 
Zlmet, 180 N.Y.S. 273. 

Advice of counsel as ground for re¬ 
ducing fine to be imposed as pun¬ 
ishment see infra 8 401. 
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89. N.Y.—Northern New York Trust 
Co. V. Bano, 273 N.Y.S. 694, 161 
Misc. 684. 

90. N.Y.—Germansky v. Outerman, 
121 N.Y.S. 121, 136 App.Div. 681. 

23 C.J. p 896 note 79. 

91. Ark.—Leonard v. State, 278 S. 
W. 664, 667, 170 Ark. 41, quoting 
Corpus Juris. 

N.Y.—Corrigan v. Kahn, 198 N.Y.S. 
785, 120 Misc. 161—Peck v. Austin, 
29 N.y.S.2d 280. 

23 C.J. p 896 note 80. 

Issuing Bepurats Bubposaas for ex¬ 
amination of Judgment debtor in sup¬ 
plementary proceedings, with respect 
to each of two Judgments held by 
same Judgment creditor, is improper 
and precludes punishment of Judg¬ 
ment debtor for contempt for disobe¬ 
dience thereof.—Golding Bros. Co. v. 
Kaufman. 300 N.Y.S. 838, 166 Misc. 
127. 

98. N.Y.—Gaylord v. Jones, 7 Hun 
480—Brockway v. Brlen, 37 How. 
Pr. 270. 

23 C.J. p 896 note 81. 

93. N.Y.—Serven v. Lowerre, 23 N.Y. 
S. 1052, 3 Misc. 113. 

94. N.Y.—Kantor v. Wile, 158 N.Y. 
S. 116, 93 Misc. 438. 

95. N.Y.—Smith v. McQuado, 13 N.Y. 
S. 63. 

96. N.J.—Seyfert v. Edison, 1 A. 602, 
47 N.J.Law 428. 

Ohio.—McWhorter v. Curran, 13 N.B. 

2d 362, 57 Ohio App. 233. 

23 C.J. p 896 note 85. 

97. Cal.—Page v. Randall, 6 Cal. 
32. 

N.Y.—Fretchcr v. Francko, 21 N.T. 
Civ.Proc. 84. 

98. N.Y.— Isaacs v. Calder, 59 K* 
Y.S. 21, 42 App.Div. 162, 
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order,®® or the fact that the order was erroneously 
issued,^ or the insufficiency of the affidavit on which 
it was granted,® is no defense or excuse, since an 
existing order which is not absolutely void for 
want of jurisdiction must be obeyed or proceed¬ 
ings taken to set it aside,® and cannot be questioned 
in the contempt proceedings;^ nor can the truth 
of the affidavit be contested in contempt proceed¬ 
ings.® Defects, however, which are jurisdictional,® 
or arc such as to make the order a nullity,^ or im¬ 
proper in form, and necessitate a modification m 
material respects,® may constitute a defense; but 
a delivery of property according to the terms of an 
order which is void, and in violation of a valid or¬ 
der not to dispose of the property, is a voluntary 
delivery of the property, although made in good 
faith, and a debtor so acting is guilty of contempt.® 
Misnomer of the judgment debtor in the original 
summons and in the order may constitute a de¬ 
fense,^® unless the misnomer is waived by appear¬ 
ance and examination,^^ or it is shown that he used 
the two names interchangeably.^® 

§ 400. -Jurisdiction and Procedure 

a. Jurisdiction 

b. Procedure in general 

c. Order 


a. Jnrisdletton 

Power to punleh for contempt le generally vetted In 
tlie Ju:lge whose order hat been violated or In the court 
out of which the execution Ittued. 

The power to punish as for a contempt is gener¬ 
ally vested in the judge whose order has been vio¬ 
lated or in the court out of which the execution is¬ 
sued,i® within the territorial jurisdiction conferred 
on such judge or court, although the judgment was 
docketed in another county.When conferred on 
both the judge and the court, the jurisdiction is 
concurrent; that of the judge is not exclusive.^® 
Courts or judges other than those specified in the 
statutes conferring jurisdiction are without juris- 
diction.i® The power to punish is derived from 
the original order and not from the order to show 
cause in the contempt proceedings and jurisdic¬ 
tion is not conferred on a particular judge or court 
by appearing and failing to object.^® If the term 
of the judge entitled to entertain the contempt pro¬ 
ceedings has expired they may be heard by his suc¬ 
cessor in office;^® and under a statute permitting 
an order to show cause to be made returnable and 
continued before another judge, a motion on such 
an order may be heard by a judge other than the 
one issuing the order.®® A motion for contempt 
for violation of an order requiring attendance can- 


99. Cal.—Ex parte McCullough, 36 
Cal. 97. 

N.Y.—Rupert v. Lee. 92 N.Y.S. 76, 
101 App.Dlv. 492. 

23 C.J. p 896 note 88. 

1. N.Y.—Rupert v. Lee, supra. 

23 C.J. p 896 note 89. 

а. N.Y.—O'Brien v. Howard, 16 N. 
Y.S.2d 290. 

23 C.J. p 896 note 90. 

3. Iowa.>-Pirie v. Horwich, 204 Ill. 
App. 379. 

N.Y.—Groshut v. Kinetophote Corp., 
167 N.Y.S. 312, 93 Mlsc. 658—Boyd 
V. Hildebrandt, 185 N.Y.S. 236. 

4 . N.Y.—In re Cornblum, 232 N.Y.S. 
22, 133 Mlsc. 357. 

б. N.Y.—^Hilton v. Patterson, 18 Abb. 
Pr. 246. 

& N.Y.—Kata v. Kosower, 117 N.Y. 

S. 316, 63 Mlsc. 26. 

23 C.J. p 896 note 91. 

7. N.J.—Bond Stores v. Friedman, 13 
A.2d 493, 126 N.J.Law 80. 

AM to withholding wagss 
An order directing employer of 
judgment debtor to withhold a part 
of debtor's wages toward payment 
of judgment, but which did not state 
amount or percentage of wages to be 
retained, was a nullity, and failure to 
comply with order would not render 
one guilty of contempt—Bond Stores 
v. Friedman, supra. 

a N.Y.—F. SL Compton & Co. y. Wil¬ 


liams, 290 N.Y.S. 984, 248 App. 
Div. 545. 

Not requiring payment ont of Income 

Judgment debtor could not be pun¬ 
ished for contempt in falling to obey 
order to pay indebtedness to Judg¬ 
ment creditor in Installments, where ^ 
order was erroneous in falling to re¬ 
quire the installments to be paid 
only out of judgment debtor’s income. 
—F. E. Compton & Co. v. Williams, 
supra. 

9. WlB.—Nieuwankamp v. Ullman, 2 
N.W. 131, 47 Wis. 168. 

10. N.Y.—Anderson v. Burrows, 192 
N.Y.S. 196—Muldoon v. Piers, 1 Abb. 
N.Cas. 309. 

23 C.J. p 896 note 80 [b] (1) (2). 

11. N.Y.—Matter of Johns, 1 N.Y. 
Month.L.Bul. 76. 

19. N.Y.—People v. McCarthy, 84 N. 

Y.S. 1062, 41 Mlsc. 429. 

23 C.J. p 896 note 80 [b] (4). 

13. Okl.—Koran v. Dryer, Clark & 
Dryer Oil Co., 106 P.2d 626, 627, 
187 Okl. 691. citing Corpus Juris. 

23 C.J. p 896 note 96. 

14. N.Y.—Matter of Backus, 86 N.T. 
S. 638, 91 App.Div. 266, affirmed 
72 N.B. 1139, 179 N.Y. 671. 

23 C.J. p 897 note 97 [a]. 

15. N.T.—Tremain v. Richardson, 68 
N.Y. 617. 

28 C.J. p 897 note 86. 

la N.Y.—^HuberV. Moran-Oreenberg 


Corporation, 198 N.Y.S. 434, 120 
Mlsc. 104. 

23 C.J. p 897 note 97. 

Judge Issulag order and not court 
rendering judgment has Jurisdiction 
to punish disobedience of an order 
to appear for examination in proceed¬ 
ing in aid of execution before a ref¬ 
eree in a county other than that in 
which the judgment was rendered, 
under 12 St.Annot. § 859.—Koran 

V. Dryer, Clark & Dryer Oil Co.. 106 
P.2d 626, 187 Okl. 691. 

17. N.Y.—Myers v. Janes, 3 Abb.Pr. 
301. 

18. N.Y.—Blanchard v. Reilly, 11 N. 
Y.Clv.Proc. 278. 

Personal appsaraaos of judgmsut 
debtor before court lacking statutory 
authority to take Jurisdiction of sup¬ 
plementary proceedings, does not give 
jurisdiction to the judge to punish 
judgment debtor for contempt in fall¬ 
ing to obey an order of the court to 
appear on an adjourned date of the 
hearing, even though it might give 
jurisdiction where court had Juris¬ 
diction of such proceedings.—Huber 
V. Moran-Greenberg Corporation, 198 
N.Y.S. 434, 120 Misc. 104. 

19. N.Y.—Gamman v. Berry, 84 Hun 
138—^Holstein v. Rice, 24 How.Pr. 
185. 

80. N,Y.—^Burr Chevrolet v. De For¬ 
est. 274 N.Y.S. 262. 162 Mlsc. 912. 
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not be entertained after the supplementary proceed- 
uiiTS have lapsed.^! 

The referee cannot himself punish a party for 
disobedience to his orders; he must make applica¬ 
tion to the court for such purpose.22 

Court commissioner. It has been held that a 
court commissioner has power to punish for con¬ 
tempt,23 but there is authority to the contrary.24 
In any event, the court has power to punish dis¬ 
obedience of an order of, or to appear before, the 

commissioncr.26 

b. Procedure in General . 

The rules of procedure relating to contempt generally 
apply in a proceeding for contempt for violation of an 
order in a aupplementary proceeding, except to the extent 
that such proceeding is eontroiied by special statutory 
provisions, or by particular rules applicable to such cases. 

Except in so far as a proceeding for contempt 
for violation of an order in a supplementary pro¬ 
ceeding is governed by special statutory provisions, 
or by particular rules growing out of the peculiar 
nature of such cases, the rules of procedure relat¬ 
ing to contempt generally apply,2® such as that the 
contempt proceeding should be instituted by, or 
with the consent of, the party aggrieved.27 A con¬ 
tempt proceeding against the mayor of a city for 
the violation of a restraining order issued against 
city officials as such is not dismissable on the 
ground that the mayor, who was inducted into of¬ 
fice after the commencement of the supplementary 
proceedings, was not a parly to such proceedings, 
since they are against the office and not against the 
individual.23 


Abandonment or abatement. Mere delay of a 
judgment creditor to proceed with contempt pro¬ 
ceedings against the debtor for failing to appear 
for examination does not amount to an abandon- 
meht or waiver of such proceedings ;23 but where 
the party charged obeys the order, the court may 
release him and decline to proceed further with 
the proceedings.30 The judgment creditor may be 
granted leave to withdraw his motion for contempt, 
where the issues presented have been referred to a 
referee, because of their difficulty of ascertainment, 
and the creditor's reason for withdrawing is to re¬ 
present the issues in a more concise form.3i 

Entitling. It has been held that the papers may 
be entitled in the action,32 but the better practice 
is to entitle them in the name of the people on the 
relation of the creditor against the debtor or con¬ 
temner,33 and although it is entitled in the action 
it is not a proceeding in the action.34 Mere cleri¬ 
cal errors in entitling the moving papers do not 
invalidate the proceedings.36 

Affidavit. Generally an affidavit is necessary,®® 
unless the contempt was committed in the presence 
of the court.37 The affidavit should set out such 
facts constituting the contempt as are not judicially 
noticed;®3 but it need not set out the reasons for 
a short-time service of an order to show cause,3® 
and an affidavit by an attorney need not show his 
authority to act.^® Counteraffidavits may be filed 
but to be sufficient, they must set out facts which, 
if true, disprove or justify the contempt charged.^® 

Attachment or rule to show cause. While in 
some cases, under some statutes, the court or judge 


21 . N.T.—People ex rel. Rogall v. Ja- 
coiiy. 268 N.Y.S. 436. 241 App.Div. 
608, affirmed 191 N.E. 627. 264 N.T. 
486, reartfument denied 191 N.E. 628, 
264 N.T. 688. 

22 . N.T.—Lathrop v. Clapp, 40 N.T. 
328. 100 Am.D. 493. 

23 C.J. p 897 note 2. 

23. W.Va.—Lewis v. Rosier, 19 W. 
VtL 61. 

24 . Wls.—In re Remlnirton, 7 Wis. 
643. 

26 . Mich.—Shepard v. Grove, 68 N. 
W. 221, 109 Mich. 606. 

Wis.—Nieuwankamp v. Ullman, 2 N. 
W. 181, 47 Wls. 168. 

22. N.Y.—Ruf V. B. B. & F. Realty 
Corporation, 236 N.Y.S. 361, 227 
App.Div. 390. 

Or.—State v. Downing, 58 P. 863, 66 
P. 9X7, 40 Or. 309. 

Proceedings for contempt generally 
see Contempt fiS 62-89. 

27 . N.Y.—Ruf V. B. B. A F. Realty 
Corporation. 23® N.Y.S. 361, 227 
App.Div. 890. 


proceediiig by attorney 

Order adjudging defendant in con¬ 
tempt for violating order in supple¬ 
mentary proceeding, granted at in¬ 
stance of attorney not shown to be 
authorized to act for Judgment credi¬ 
tor. and in action which terminated 
in Judgment, was unauthorized.—Ruf 
V. B, B. & F. Realty Corporation, su¬ 
pra. 

28. Ohio.—Currie v. Baltimore & O. 
R. Co., 8 N.E.2d 463. 64 Ohio App. 
605. 

29. N.Y.—Putnam v. Anthony, 7 N. 
Y.St. 680. 

aa N.Y.—Hilton v. Patterson, 18 
Abb.Pr. 246. 

31. N.T.—S. I. K. Corporation v. 
Albert. 29 N.Y.S.2d 326, 176 Misc. 
835. 

32. N.Y.—Stafford v. Brown, 4 Paige 
360. 

33. N.Y.—People v. Craft, 7 Paige 
326. 

28 C.J. p 898 note 19. 
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34 . N.Y.—Ruf V. B. B. & F. Realty 
Corporation, 236 N.Y.S. 361, 227 
App.Div. 390. 

35. N.Y.—Burr Chevrolet v. De For¬ 
est. 274 N.Y.S. 262, 152 Misc. 912. 

36. N.T.—Rinelander v. Dunham. 2 
N.Y.CIv.Proc. 32. 

N.C.-—In re Daves, 81 N.C. 72. 

37 . N.Y.—Falkenburg v. Frank, 43 
N.Y.S. 1137, 19 Misc. 418. 

Or.—State v. Downing, 68 P. 863, 66 
P. 917, 40 Or. 309. 

38. N.T.—Miller v. Adams, 62 N.Y. 
409. 

23 C.J. p 897 note 9. 

39 . N.Y.—Burr Chevrolet v. De For¬ 
est, 274 N.Y.S. 262, 162 Misc. 912. 

4a N.Y.-—Miller v. Adams, 62 N.Y. 
409. affirming 7 Lans. 131. 

41 . N.T.—People v. Paine, 86 N.Y. 
S. 1109, 92 App,Div. 303. 

42 . N.T.—Matter of Dalsaee, 66 N. 
Y.S. 884, 26 Misc. 878. 
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•may, in its disd-etibn, proceed to punish the con¬ 
tempt summarily, as where the contempt is com¬ 
mitted in the presence of the court or judge,or 
where it consists of disobedience of an order to pay 
money,the more usual course of practice, and the 
course required by some statutes in all cases other 
dian those expressly excepted, is to cite the judg¬ 
ment debtor or other person alleged to be in con¬ 
tempt, either by an order to show cause or by war¬ 
rant of attachment, and thus give him an oppor¬ 
tunity to answer and be heard,^® and if an attach¬ 
ment has issued the debtor should be furnished, 
within a reasonable time before its return, a copy 
of the affidavits on which it was based.^® An order 
to show cause generally should be served on de¬ 
fendant pcrsonally,^^ although service on an at¬ 
torney who appears for him generally in the sup¬ 
plementary proceedings may be sufficient to give the 
court jurisdiction,^® but not where the attorney 
appears specially as for the purpose of taking an 
appcal.4® The reasons for directing a short-time 
service of the order to show cause need not be set 
out in the order.®® Under some statutes interroga¬ 


tories, specifying the facts and circumstances of 
the contempt charged, must be filed where the pro¬ 
ceeding is begun by attachment and the contempt 
is not admitted but not where the, proceeding 
is begun by an order to show cause®® or where the 
facts are not denied.®® The proceedings should be 
made returnable before the court or judge who is¬ 
sued the attachment;®* but an irregularity in this 
respect may be waived.®® Objections to the mode 
by which the contempt proceedings were instituted 
are waived where the debtor or other person al¬ 
leged to be in contempt, instead of appearing spe¬ 
cially and presenting objections at the proper time, 
appears and answers generally and is accorded a 
full and fair hearing.®® 

Hearing and determination. The only matter 
brought before the court by a contempt petition is 
the fact of such contempt.®^ On the proofs sub¬ 
mitted, that is, the original affidavits, the answer?, 
and subsequent proofs, the court or judge must de¬ 
termine whether the contempt charged has been 
committed;®® and the usual rules apply as to the 
burden of proof,®® and the weight and sufficiency 


48 . N.T.—Kern v. Zupha, 169 N.Y. 
S. 76. 

S. D.—Aberdeen Clothini? Co. v. Just, 
143 N.W. 900. 32 S.D. 660. 

44 . N.Y.—Brush v. Lee, 1 Abb.Dec. 
236, 2 Transcr.A. 96. 6 Abb.Pr.,N.S.. 
60—^People v. Kiner. 9 How.Pr. 97. 
Btatuta not applloabla 
A statute authorizlner a contempt 
warrant without notice and proof 
of personal demand, where the offense 
consists of neglect or refusal to obey 
a court order requiring: the payment 
of money, is inapplicable where the 
offense involved is a refusal to obey 
an order in a supplementary proceed¬ 
ing seeking to enforce a fine Imposed, 
and not a refusal to obey an order 
requiring the payment of money.— 
People ex rel. Hayes v. Pope. 247 N. 

T. S. 393. 231 App.Div. 279. 

Bank caaaot be munmarlly brought 
to book, in receiver’s proceeding to 
recover corporation's assets, for pay¬ 
ing to Judgment debtor, in. disregard 
of order in supplementary proceed¬ 
ings. amount of Judgment debtor’s 
deposit ordered held to pay Judgment. 
—In re Delaney. 176 N.E. 407. 266 
N.Y. 816, reversing 244 N.Y.S. 888. 
280 APP.D1V. 821. 

4b6. N.Y.—Diamond & Frazer Iron 
Works V. Di Tullio. 284 N.Y.S. 
668 . 167 Misc. 800. 

23 C.J. p 897 note 12. 

Kotioa order to show cause ad. 

dressed to ooart’s discretion 
N.Y.—Downing v. De Vito. 203 N.Y. 
S. 784. 161 Misc. 788. 

da N.T.—Ward v. Arenson, 23 N.Y. 
Super. 689—Matter of Smethurst, 4 


N.Y.Super. 724, 4 How.Pr. 869. 3 
Code Rep. 66. 

47 . N.Y.—Vlngut v. Sire, 148 N.Y.S. 
633. 163 App.Div. 620. 

48 . N.Y.—Isaacs v. Calder, 69 N.Y. 
S. 21. 42 App.Dlv. 162—New York 
Twelfth Bank v. Luckes, 129 N.Y. 
S. 227. 

23 C.J. p 897 note 12 [c] (1) (2). 

49 . N.Y.—Vingut v. Sire. 148 N.Y.S. 
633. 163 App.Dlv. 629. 

50ti N.Y.—Burr Chevrolet v. De For¬ 
est. 274 N.Y.S. 252; 152 Misc. 912. 
51. N.Y.—Do Witt v. Dennis. 30 

How.Pr. 131. 

68. N.Y.-Pitt V. Davison, 37 N.Y. 

236, 4 Transcr.A. 266, 3 Abb.Pr.,N.S., 
398, 34 How.Pr. 335—Brush v. Lee, 
1 Abb.Dec. 238. 2 Transcr.A. 95. 6 
Abb.Pr.,N.S.. 60. 

Sa N.Y.—Lathrop v. Clapp, 40 N.Y. 
328. 100 Am.D. 493, aOlrming 23 
How.Pr. 423—^Watson v. Fitzsim¬ 
mons, 12 N.Y.Super. 629. 

64 . N.Y.—Kelly v. McCormick, 28 N. 
Y. 318, affirming 2 B.D.Smith 603. 

66 . N.Y.—Kelly v. McCormick, su¬ 
pra. 

6 a Iowa.—McDonnell v. Henderson, 
38 N.W. 612. 74 Iowa 619. 

N.Y.—Maigille v. Leonard, 92 N.Y. 
S. 666, 102 App.Div. 867. affirmed 
74 N.E. 1120, 181 N.Y. 668. 

23 C.J. p 898 note 22. 

67 . N.Y.—McDermott v. Justices of 
Municipal Court of City of Bos¬ 
ton. 192 N.E. 18. 287 Mass. 663. 

2>ocket entites as refeexing only to 
contempt proceedings 
Where contempt petition for Judg¬ 

744 


ment debtor’s alleged failure to com¬ 
ply with order in supplementary pro¬ 
ceeding Is pending, docket entry that 
’’proceedings’* be brought forward and 
continued and subsequent docket en¬ 
try that “proceedings” were dis¬ 
missed, made on creditor's failure 
to appear, refer merely to proceed¬ 
ings on such contempt petition and 
not entire supplementary proceed¬ 
ings.—McDermott v. Justices of Mu¬ 
nicipal Court of City of Boston, su¬ 
pra. 

Findings of Jndge as eonolnsivs in 

proceedings for prohibition and man¬ 
damus—McDermott v. Justices of 
Municipal Court of City of Boston, 
supra. 

58. Cal.—Ex parte Zuker, 56 P.2d 
1261. 13 Cal.App.2d 427. 

Court cannot order payment of 
money into court, and adjudge de¬ 
fendant In contempt If he falls to 
do so, in the absence of allegations 
and findings that defendant was pos¬ 
sessed of such amount of money.— 
Leonard v. State, 278 S.W. 654, 170 
Ark. 41. 

69 . N.J.—Bond Stores v. Friedman, 
13 A.2d 493. 126 N.J.Law 80. 

Burden of showing oontompt on Judg¬ 
ment oredltor 

N.J.—Bond Stores v. Friedman. 18 A. 
2d 493. 125 N.J.Law 80. 

Burden of showing dofonse or oxouso 
on dobtor 

N.Y.—^P. E. Compton & Co. v. Wil¬ 
liams, 290 N.Y.S. 984, 248 App.Dlv. 
646—In re Stupplebaen, 14 N.Y.S. 
2d 756. 171 Misc. 987. 
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of evidence.^^’ Before punishment may be or¬ 
dered^ there must be sufficient proof that the order 
or direction charged to have been disobeyed was 
duly made and served,that compliance there¬ 
with was refused,and that there was a willful 
disobedience.Where, by statute, it must be ad¬ 
judicated and recited in the order imposing punish¬ 
ment that the contempt committed was calculated 
to, or actually did, defeat, impair, impede, or prej¬ 
udice the rights or remedies of the judgment cred¬ 
itor, proof of actual loss or damage by the creditor 
is not necessary,®^ unless the imposition of a larger 
fine, on account thereof, is desired, as explained in¬ 
fra § 401; and on the other hand, if such contempt 
is adjudged, the utmost good faith must be shown 
as a condition to any favor within the power of 
the court to grant or withhold.®5 A certificate or 
report of the referee or examiner appointed to con¬ 
duct the examination is admissible to prove what 
took place at the examination or at the time and 
place set for the examination,®® but it is not alone 
sufficient proof of a failure to appear,®^ Where 
the judgment debtor offers to pay a sum in reduc¬ 
tion of any fine imposed to be applied on the judg¬ 
ment, and to serve an affidavit of the facts sought 
to be established on a hearing, applied for by him, 
respecting his financial condition, the court, in the 
event of compliance with the offer, will pass on the 
merits of the application, and on proof of noncom¬ 
pliance will adjudge him in contempt,®® 


Action on bond. In an action on a bond given 
to the sheriff for the purpose of obtaining the re¬ 
lease of a party from arrest on an attachment is¬ 
sued for a contempt, in proceedings supplementary 
to execution, the objection that the complaint does 
not show that an execution on the judgment against 
the principal obligor was issued or returned, or that 
any order for his examination, or for the attach¬ 
ment, was made, is not available to defendants.®® 

c. Order 

An order adjudging a party guilty of contempt la an 
order in the supplementary proceedings. It should specify 
the acts or conduct constituting the contempt, and other¬ 
wise comply with the statutory requirements as to Its 
contents. 

The order adjudging a party guilty of contempt 
is not one in an independent special proceeding but 
is an order in the supplementary proceedings.^® 
An order which adjudges a debtor guilty of con¬ 
tempt and orders a warrant which is not in the na¬ 
ture of an attachment on which interrogatories are 
intended to be served, is an adjudication of con¬ 
tempt, and is not a mere order for process.'^i An 
oral order made in the absence of the party and 
without appearance on his behalf or any case made 
by the moving party is improper.^® The order con¬ 
victing of the contempt must specify the particular 
facts or misconduct constituting it,73 should be con¬ 
fined to the conduct which the contemner was called 
on to cxplain,'^^ and under some statutes, must 


eo. N.T.—Soprinsky v. Tolman, 289 
N.Y.S. 1110, 160 Misc. 381. 
BTfiaanop held ■nfllolqa.t to show 
Judgment debtor guilty of contempt 
In willfully and knowingly giving 
false testimony.—Soprinsky v. Tol¬ 
man, supra. 

BTldenoo held humfloieat to show 
judgment debtor guilty of contempt 
on ground that he willfully and 
knowingly testified falsely especially 
where he voluntarily made available 
to judgment creditor all his records 
and afforded full opportunity for ex¬ 
amination and discovery.—Stafford v. 
Bruce, 289 N.T.S. 1106. 160 Misc. 426. 

61. N.Y.—A born v. Herbert, 158 N. 
Y.S. 665, 94 Misc. 687. 

23 C.J. p 898 note 24. 

62. N.Y.—McComb v. Weaver, 11 
Hun 271. 

Or.—State v. Downing, 68 P. 863. 66 
P. 917. 40 Or. 309. 

68. N.Y.—^People v. Hanbury, 147 N. 
T.S. 861, 162 App.Div. 337, affirm¬ 
ing 146 N.Y.S. 483. 

23 C.J. p 898 note 26. 

Willful false swsartag 

N.Y.—Malmud v. Blackman, 80 N. 

T.S.2d 174. 177 Misc. 162. 

64. N.Y.—^Matter of Beita 107 N.T. 
fi. 698, 66 Misc. 616. 


Contra Robertson v. Hay. 33 N.Y.S. 
31, 12 Misc. 7. 

65. N.Y.—Moyer v. Feldman, 30 N.Y. 
S.2d 899. 

66. N.Y.—Newell v. Cutler, 19 Hun 
74. 

67. N.Y.—Rinelander v. Dunham, 2 
N.Y.Clv.Proc. 32. 

68. N.Y.—Mo 3 ^r v. Feldman, 30 N. 
Y.S.2d 901. 

69. N.Y.—Kelly v. McCormick, 28 N. 
Y. 318, affirming 2 H.D.Smlth 503. 

70. N.Y.— Steinman v, Conlon. 101 
N.E. 868, 208 N.Y. 198—-Ruf v. B. 
B. & F. Realty Corporation. 236 N. 
Y.S. 361, 227 App.Div. 390. 

71. N.J.—Hershenstein v. Hahn, 71 
A. 105, 77 N.J.Law 39. 

78. N.Y.—TInkey v. Langdon, 60 
How.Pr. 180. 

73. Colo.—Handler v. Gordon, 120 P. 
2d 206. 

N.Y.—Tri-State Investors* Corpora¬ 
tion V. Kitching, 246 N.Y.S. 240, 
231 App.Div. 148, dismissal of ap¬ 
peal denied 177 N.E. 137, 266 N. 
Y. 663, and dismissed 177 N.E. 
173. 266 N.Y. 639, affirmed 178 
N.E. 800. 267 N.T. 578. 

28 C.J. p 898 note 88. 
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Where there is pandty of reoital 

of facts m judgment, in supplemen¬ 
tary proceedings, adjudging one of 
parties in criminal contempt because 
of answers made in examination in 
relation to his property holdings, 
judgment is not supported.—Handler 
V. Gordon, Colo., 120 P.2d 206. 

74. S.C.—^Workman v. Thrower, 114 

S.E. 409, 121 S.C. 430. 

SUmitatioiL to charge ia show cause 
order 

Where petitioner had shown only 
that defendant had no connection 
with the automobile alleged to have 
been levied on, other than that it 
had been in the building where de¬ 
fendant conducted his business, and 
that it had been removed therefrom, 
an order requiring defendant to in¬ 
form the sheriff where he could get 
the automobile was reversible, as not 
confined to defendant’s alleged con¬ 
duct, and as transgressing defend¬ 
ant’s Indictment in the show cause 
order, reciting only that defendant 
was keeping the automobile beyond 
reach of process.—Workman v. 
Thrower, supra. 

order puulshiag cashier of bunk 

for disobeying a third party order 
which was directed to the bank and 
served only on the president of the 
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state that the contempt committed was calculated 
to, or actually did, defeat, impair, impede, or prej¬ 
udice the rights or remedies of the judgment cred- 
itor.7® An order made in supplementary proceed¬ 
ings, without proof of noncompliance and without 
contempt proceedings, that defendant comply there¬ 
with or be imprisoned, is improper.^* However, 
an order in contempt proceedings relieving the of¬ 
fender from punishment on compliance with certain 
conditions therein contained is regular and prop¬ 
er, provided the conditions named are within the 
authority and jurisdiction of the judge to imposed* 
An order adjudging a debtor guilty of contempt 
and imposing a fine need not be personally served 
before the court can sign a commitment order.^® 
The order may be reversed where the record shows 
nothing contumacious about the party’s conduct.®® 
A warrant of commitment setting forth the mat¬ 
ters contained in the contempt order is valid.®^ 

§ 401. -Punishment, and Discharge 

from Imprisonment 

Ths scope of the punishment for contempt depends 
primarily on the governing statute, and usually consists 
of a fine and commitment of the contemner for a limited 
period, or until the mandate of the court is complied with, 
or until he Is duly discharged. 

Contempt in these proceedings is punishable as 
a civil and not as a criminal contempt.®® The scope 
of the punishment depends primarily on the gov¬ 


erning statute^®® and usually consists, under the va¬ 
rious statutes of imposing a fine on the contemner 
and committing him to jail until he pays the fine, 
or otherwise complies with the mandate of the 
court,®* or until he has been duly discharged ac¬ 
cording to law, as for instance by releasq on bail.®® 
The purpose is not punitive, but is remedial or co¬ 
ercive, the object being to compel obedience to, or 
the performance of, the court’s order, and to ben¬ 
efit the injured creditor, whose rights have been 
impaired, impeded, or prejudiced by the debtor's 
contumacious conduct;®® and the punishment can¬ 
not be imposed under a general power to punish 
contempt.®^ The length of the imprisonment, un¬ 
der some of these statutes, varies according to the 
amount of the fine,®® and the imprisonment must 
be actual,®® and if there is no express waiver by 
the judgment creditor of the commitment, the ac¬ 
ceptance by him of payments on account of the 
fine does not waive the commitment.®® The im¬ 
position of a fine for contempt is not a substitute 
for the relief appropriate to the supplementary pro¬ 
ceeding, and does not prevent the proceeding from 
continuing until its aim has been achieved.®^ 

Under some statutes, if the contempt has pro¬ 
duced an actual loss or injury to the other party, 
and the case is not one where it is specially pre¬ 
scribed by law that an action may be maintained 
to recover damages for the loss or injury,®® a fine 


bank, where the motion for contempt 
asked only that the bank be pun¬ 
ished. is improper.—German Fur Dye¬ 
ing Corporation v. P. & M. Pur Co., 
258 I^.Y.S. 676, 142 Misc. 6. 

76. N.Y.—Mengel v. Larkin, 244 N.Y. 
S. 697, 230 App.Dlv. 783—Gray v. 
Rife. 21 N.Y.S.2d 670. 

23 C.J. P 898 note 39. 

78. Kan.—^In re O’Connell, 30 P. 456, 
49 Kan. 416. 

—^Kennesaw Mills Co. v. Walker, 
19 S.C. 104. 

77. N.Y.—Billings v. Carver, 64 
Barb. 40—People v. Sickles, 13 N. 
Y.S. 101, 69 Hun 842—Putnam v. 
Anthony, 7 N.Y.St. 680. 

78. N.Y.—Meyer v. Dreyspring, 23 
N.Y.S. 316, 3 Misc. 660—Durkee v. 
Bonnell, 126 N.Y.S. 790. 

78. N.Y.—In re Landes. 242 N.Y.S. 
710, 136 Misc. 719. 

88l N.Y.—Blaufeld v. Hyams, 286 N. 

Y.B. 783, 247 App.Div. 212. 

81. N.Y.—People ex rel. Hayes v. 
Pope, 247 N.Y.S. 393, 231 App.Div. 
279. 

88 . U.S.—Pox v. Capital Co., N.Y., 
57 S.Ct. 67. 299 U.S. 105. 81 L.Ed. 
67. 

N.Y.—Samuels v. Gans, 21 N.Y.S. 2d 
268, 174 Misc. 899. 

23 C.J. p 899 note 46. 


83. Mass.—Brewer v. Casey, 82 N.E. 
46, 196 Mass. 384. 

23 C.J. p 899 note 44. 

84. Alaska.—U. S. v. Wood, 6 Alaska 
266. 

N.Y.—Tri-State Investors* Corpora¬ 
tion V. Hitching, 246 N.Y.S. 240, 
231 App.Div. 143, dismissal of ap¬ 
peal denied 177 N.E. 137, 256 N.Y. 
653, and dismissed 177 N.E. 173, 256 
N.Y. 639, affirmed 178 N.E. 800. 
257 N.Y. 673—In re Reid, 188 N. 
Y.S. 836. 

23 C.J. p 899 note 46. 

In Puerto Bleo it has been held 
that an order committing defendant 
for contempt for failing to obey an 
order to pay the amount of the judg¬ 
ment Into court, trenches so closely 
on Imprisonment for debt that it 
will be set aside.—Slxto V. Sarria, 2 
Puerto Rico Fed. 168. 

86 . N.Y.—Valentine v. Mandel, 11 N. 
Y.S. 718, 19 N.Y.Clv.Proc. 166—Wal¬ 
ter v. Pecare, 11 N.Y.S. 146, 

28 C.J. p 899 note 47. 

86. U.S.—Fox V, Capital CO., N.Y.. 
67 S.Ct. 67. 299 U.S. 106, 81 L.Ed. 
67. 

N.Y.—^Russell Homes Corporation v. 
Lynch. 17 N.Y.S.2d 428, reversed 
on other grounds 20 N.Y.S.2d 787. 
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87. N.J.—Eggert v. McHose, 77 A. 
801, 80 N.J.Law 101. 

23 C.J. p 899 note 44 [a]. 

88 . N.Y.—Russell Homes Corpora¬ 
tion V. Lynch, 17 N.Y.S.2d 428, re¬ 
versed on other grounds 20 N.Y.S. 
2d 787. 

Xmprlsoaaieat until 8ne Is paid Illegal 

Where the statute limits the length 
of the imprisonment according to the 
amount of the fine, a Judgment debtor 
cannot be deprived of his liberty by 
holding him in Jail until he pays 
fine Imposed on him for his contuma¬ 
cious conduct in falling to appear for 
examination pursuant to subpoena 
served on him.—Russell Homes Cor¬ 
poration V. Lynch, supra. 

89. N.Y.—Russell Homes Corpora¬ 
tion V. Lyhch, supra. 

90. N.Y.—Russell Homes Corpora¬ 
tion V. Lynch. 20 N.Y.S.2d 787, 
reversing 17 N.Y.S.2d 428. 

91. U.S.—Pox V. Capital Co., N.Y., 
67 S.Ct. 67. 299 U.S. 105, 81 L.Ed. 
67. 

98. N.Y.—^Westervelt v. Shapiro, 132 
N.Y.S. 338. 

Tinm for anoimt of Judgment and 

costs cannot be Imposed against a 
witness for failure to appear before 
a referee and testify, where the Judg¬ 
ment creditor has the right to recover 
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must be imposed which is suflfeiicnt to indemnify 
the aggrieved party, usually the judgment credit 
tor, for such loss or injury,®® such as the amount 
due on the judgment,®^ plus costs, expenses, and 
counsel fees incurred in connection with the con¬ 
tempt proceeding;®® and if the fine imposed is ex¬ 
cessive it may be reduced.®® The loss or injury is 
reckoned at the time of the hearing of the contempt 
motion,®*^ and must be proved as in an action;®® and 
the fine when paid should be credited on the judg¬ 
ment.®® Where, however, under such statutes, it is 
not shown that an actual loss or injury has been pro¬ 
duced, the fine cannot exceed complainant’s costs 
and expenses, and a specified sum, such as two hun¬ 
dred and fifty dollars, in addition thereto.^ In such 
a case a fine in the amount of the judgment can¬ 
not be imposed;® but the fine may be for less than 
the statutory amount, although it is equal to the 
judgment and costs,® and if there has been con¬ 
tempt, more than a nominal fine should be im¬ 
posed.* The costs and expenses in such a case may 
include attorney’s fees,® and sheriff’s fees;® but 
they must be reasonable,^ and in the absence of an 


allegation or proof as to costs and expenses they 
cannot be allowed, although a fine is imposed.® 
A fine of the maximum statutory amount should 
not be imposed where there are extenuating cir¬ 
cumstances,® as where the debtor relied on the ad¬ 
vice of counsel,^® or his failure to obey the order 
was due to a mistake of his attorneyor where 
it is doubtful whether service of the order in the 
supplementary proceeding was made.^® An order 
imposing an excessive fine cannot be treated as 
void;i® but it cannot be upheld where there is no 
proof of actual loss.i* 

A female may be punished by imprisonment for 
refusal to obey an order to pay over money, not¬ 
withstanding a statute exempting females from im¬ 
prisonment on any order of arrest or on an ex¬ 
ecution against the body.^® 

Stay of punishment. Commitment may be stayed 
on the debtor offering to pay a certain sum in re¬ 
duction of the fine to be applied on the judgment 
and to pay certain sums thereafter at given peri¬ 
ods ;1® but where his motion to set aside a default 


all the damages he has sustained 
against the witness.—In re Depue, 77 
N.B. 798, 185 N.Y. 60. 

93. N.Y.—Resource Holding Corpo¬ 
ration V. Friedman, 28 N.Y.S.2d 629, 
262 App.Div. 879—^Williamson v. 
Drogarls, 288 N.Y.S. 179, 248 App. 
Dlv. 627—Malmud v. Blackman, 30 
N.Y.S.2d 174, 177 Misc. 162—S. S. 
& B. Live Poultry Corporation v. 
Fleischer. 300 N.Y.S. 617, 165 Misc 
175—Reeves v. Crownshield, 292 
N.Y.S. 766, 162 Misc. 118, affirmed 
8 N.E.2d 283, 274 N.Y. 74, 111 A. 
L.R. 389—St. Luke’s Hospital v. 
Hall. 20* N.Y.S.2d 602. 

23 C.J. p 899 note 48. 

94. N.Y.—Macmay Realty Corpora¬ 

tion V. Katz. 16 N.Y.S.2d 629, 172 
Misc. 553—Henry Maillard, Inc., v. 
Gildenberg. 9 N.y.S.2d 841, 170 

Misc. 76—1050 Park Ave. Corpora¬ 
tion v. Hagorty, 272 N.Y.S. 406, 151 
Misc. 768—^Ace Mail Advertising v. 
Newgold, 269 N.Y.S. 187, 150 Misc. 
320, affirmed 269 N.Y.S. 957, 241 
App.Div. 674, reversed on other 

grounds 192 N.B. 483, 266 N.Y. 298, 
reargument denied 196 N.B. 172, 
266 N.Y. 600. 

96 . N.Y. — Consumer’s Poultry Deal¬ 
ers Corporation v. Podberesky 
Bros.. 279 N.Y.S. 68. 244 App.Div. 
754. reargument denied 280 N.Y.S. 
1010. 244 App.Div. 827—Malmud v. 
Blackman, 30 N.Y.S.2d 174, 177 

Misc. 162—-Henry Maillard, Inc. v. 
Gildenberg, 9 N.Y.a2d 841, 170 

Misc. 76—1060 Park Ave. Corpo¬ 
ration v. Hagerty, 272 N.Y.S. 406. 
161 Misc. 758. 

Mu N.Y.—WUliamBon v. Drogarls, 


288 N.Y.S. 179, 248 App.Div. 627— 
Consumer’s Poultry Dealers Cor¬ 
poration v. Podberesky Bros., 279 
N.Y.S. 68, 244 App.Div. 754, rear¬ 
gument denied 280 N.Y.S. 1010, 244 
App.Dlv. 827. 

97 . N.Y.—Barnard v. Barnard, 296 
N.Y.S. 155, 261 App.Dlv. 745—Wil¬ 
liamson V. Drogarls, 288 N.Y.S. 179, 
248 App.Div. 627—S. S. & B. Live 
Poultry Corporation v. Fleischer, 
300 N.Y.S. 617, 166 Misc. 176. 

98. N.Y.—Samuels v. Ganz, 21 N.Y. 
S.2d 268, 174 Misc. 399. 

To be fined to fall amount of Judg¬ 
ment there must be positive proof 
that the Judgment creditor’s rights 
were impaired to such extent.—Sam¬ 
uels V. Ganz, supra—Kennedy v. 
Swan, 240 N.Y.S. 81, 136 Misc, 367, 
affirmed 249 N.Y.S. 904, 232 App.Dlv. 
741. 

99 . N.Y.—Resource Holding Corpo¬ 

ration V. Friedman, 28 N.Y.S.2d 
629, 262 App.Dlv. 879—Macmay 

Realty Corporation v. Katz, 16 N. 
Y.S2d 629. 172 Misc. 653—St. 

Luke’s Hospital v. Hall. 20 N.Y.S. 
2d 602. 

1. N.Y.—Samuels v. Ganz, 21 N.Y.S. 
2d 268, 174 Misc. 899—Kennedy v. 
Swan. 240 N.Y.S. 81, 136 Misc. 367. 
affirmed 249 N.Y.S. 904, 252 App. 
Div. 741—Starr v. Morange. 196 N. 
Y.S. 308, 119 Misc. 376. 

23 C.J. p 899 note 60. 

8 . N.Y.—Starr v. Morange, supra. 

3* N.Y.—Isaacs v. Calder, 69 N.Y.S. 

21, 42 App.Div. 152. 

23 C.J. P 899 note 60 [d]. 
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4 . N.Y.—Bird v. Wessels, 119 N.Y. 

S. 329. 

23 C.J. p 899 note 50 [e]. 

6. N.Y.—Westervelt v. Shapiro, 132 
N.Y.S. 338. 

6. N.Y.—^Whlte v. GrifTenhagen, 160 
N.Y.S. 187, 96 Misc. 84. 

23 C.J. p 899 note 50 [b]. 

7. N.Y.—Matter of Kutcosky, 188 
N.Y.S. 263, 163 App.Dlv. 526. 

23 C.J. p 899 note 50 [c]. 

N.Y.—Samuels v. Ganz, 21 N.Y.S. 
2d 268, 174 Misc. 399. 

9. N.Y.—Goldsmiths & Silversmiths 
Co. V. Haas, 134 N.Y.S. 602, 76 Misc. 
210—Kreiser v. Kitaoka, 73 N.Y.S 
164, 36 Misc. 174. 

23 C.J. p 899 note 61. 

ICk N.Y.—Shane Bros. & Wilson Co. 
V. Henshaw, 161 N.Y.S. 116, 174 
App.Dlv. 606. 

23 C.J. p 899 note 51 [a]. 

11. N.Y.—Matter of Fancher, 110 

N.Y.S. 167, 68 Misc. 11. 

23 C.J. p 899 note 61 fb]. 

18. N.Y.—Kantor v. Smogler, 228 N. 
Y.S. 376, 131 Misc. 861. 

13. N.Y.—Gumpel v. Gurvitch, 169> 
N.Y.S. 135, 102 Misc. 636. 

14. N.Y.—German Pur Dyeing Cor¬ 
poration V. P. & M. Fur Co., 263* 
N.Y.S. 675, 142 Misc. 6. 

16. Ind.—Joyce v. Bverson, 69 N.. 

E. 135, 161 Ind. 440. 

Liability of females to arrest see- 
inf ra S 419. 

16. N.Y.—Moyer v. Feldman, 80 N. 
Y.S. 2d 899. 
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in supplementary proceedings was denied on the 
merits and the ruling affirmed on appeal, he cannot 
have his punishment stayed pending an appeal from 
the order adjudging him guilty of contempt.^7 

Discharge. A person imprisoned for failure to 
obey an order in supplementary proceedings may 
move for his release from imprisonment on any 
statutory ground,such as his inability to comply 
with the order of the court.i* Failure to give no¬ 
tice to the judgment creditor of the application for 
a discharge renders it irregular but not void.^® If 
the judgment debtor is discharged on bail, but no 
order is made as to the disposition of the money 
deposited as bail, and the debtor becomes entitled 
to the return thereof, the judgment creditor is en¬ 
titled to an order directing the payment of the mon¬ 
ey to him in reduction of his judgmental 

§ 402. Coats 

a. In general 

b. In action by or against receiver 

c. In contempt proceeding 

a. In Oenexal 

Except to the extent that they are governed by 
apeelal statutory provlalona, or by particular rules grow¬ 
ing out of the peculiar nature of the subject matter, the 
coats In a supplementary proceeding are controlled by 
the usual rules relating to costs. 

Costs in supplementary proceedings are in a great 
measure discretionary,22 and depend largely on the 
peculiar circumstances of the particular case.^s 
Some of the statutes, however, authorizing sup¬ 
plementary proceedings, provide for the allowance 
of costs and disbursements, or of a fixed sum in 
lieu thereof; and under such statutes, and the 


judicial construction thereof, costs may be allowed 
in a proper case, to the judgment creditor,24 as 
where the misconduct of the judgment debtor has 
rendered necessary the supplementary proceed¬ 
ing ;25 and it has been held that the creditor may 
be allowed not only the sum provided by statute, 
but also such other costs as may be provided for 
the civil officers of the court, including attorney's 
fees, for any specified service in the action,2« but 
the judgment debtor should not be held liable for 
increased costs due to the acts of third persons.27 
In a proper case also costs may be allowed to the 
judgment debtor ;22 but a provision allowing costs 
to the judgment debtor where he has been exam¬ 
ined, and where property applicable to the payment 
of the judgement has not been discovered, does not 
apply where the debtor has not been examined,22 
nor does it apply to the costs of a motion to dis¬ 
miss.*® A third person whose examination dis¬ 
closes no possession or control of property belong¬ 
ing to the debtor, may also be allowed costs,*^ as 
may also one who, although not a party to the ac¬ 
tion, was made a party to the proceeding.** Un¬ 
der a statute authorizing a fixed sum, in addition 
to witnesses' fees and disbursements, as costs, the 
fact that the fixed sum is designated as '^counsel 
fee," instead of "as costs," is not fatal, since costs 
usually include counsel fee.** Satisfaction of the 
judgment after the institution of the proceedings 
precludes the right to costs, where such satisfac¬ 
tion is procured by means of a new execution,*4 
but not where it is made by voluntary payment by 
the debtor.** 

Application and allowance. An application for 
and an allowance of a sum as costs should not be 
made until the close of the proceeding,*® as where 


17. N.T.—Soule v. Looksteln, 161 N. 
T.S. 67. 

18. N.T.—Stewart v. Smith. 176 N.T. 
S. 468. 186 App.Div. 766. 

23 C.J. p 900 note 67. 

19. N.T.—Russell Homes Corpora¬ 
tion V. Lynch. 17 N.Y.S.2d 428, re¬ 
versed on other grounds 20 N.Y.S. 
2d 787. 

XaahUity to pay flas 

N.Y.—Russell Homes Corporation v. 
Lynch, supra. 

8a N.T.—Ooldreyer v. Foley. 189 N. 
Y,S. 190. 164 App.Dlv. 684. 

SL N.Y,—SUte Distributing Co. v. 

Schrul, 186 N.Y.S. 607. 69 Misc. 206. 
28 C.J. p 899 note 47 [a]. 

Disposition of ball money In satis¬ 
faction of plaintiff’s Judgment gen¬ 
erally see Bail f 11 b. 
aa N.Y.—In re Chambers* Will. 7 N. 
Y.8.2d 250. 169 Misc. 124. adherings 
to 4 N.Y.S.2d 876, 167 Misc. 848— 


Paterson y. Ooorley, 36 N.Y.S. 297, 
14 Misc. 67. 

S.C.—Dauntless Mfg. Co. v. Davis. 24 
S.C. 684. 

23 C.J. p 900 note 69. 

83. U.S.—-In re Shepherd, C.C.N.Y.. 
164 F. 967. 

23 C.J. p 900 note 60. 

84. N.Y.—^Holton v. Robinson. 69 N. 
Y.S. S3. 69 App.Div. 46. 

Wis.—Enders v. Smith, 100 N.W. 1061. 

122 Wls. 640. 

23 C.J. p 900 note 61. 

86 . Wis.—^Bnders v. Smith, supra. 

28 C.J. p 900 note 61 (cj. 

8a S.C.—Dauntless Mfg. Co. v. Da¬ 
vis. 24 S.C. 636. 

28 CJ. p 900 note 61 tb]. 

87. U.S.—In re Shepherd, aC.N.Y.. 
164 F. 967. 

28 C.J. p 900 note 60 [a].' 

8a N.Y.—Boelger ▼. Swivel, 1 How. 

Pr.,N.S., 872. 

28 C.J. p 900.mote 6a 
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89. N.T.—Engle v. Bonneau. 4 N.T. 

Super. 679, 3 Code Rep. 206. 

23 C.J. p 900 note 62 [a] (2). 

aa N.Y.—Hutson v. Weld, 38 Hun 
142. 

23 C.J. p 900 note 62 [a] (8). 

31. N.Y.—Howe v. Stuart, 123 N.Y. 

S. 971. 68 Misc. 862. 

28 C.J. p 900 note 63. 
aa N.T.—Stettheimer v. Stetthelm- 
er, 2 N.T.St. 368—Davis v. Turner. 
4 How.Pr. 190. 

23 C.J. p 909 note 64. 

33. N.T.—^Hulsaver v. Wiles. 11 
How.Pr. 446. 

aa NY.—Ritter v, Greason, 69 N 
Y.S. 1063. 28 Misc. 666. 

aa NY.—Holton v. Robinson, 69 
N.T.S. 88, 69 App.Dlv. 46—Colne 
Y. Girard. 19 Abb.NCas. 288. 

aa NY.—^Davis V. Turner, 4 How. 
Pr. 190. 

28 C.J. p 900 note 6 a 
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the proceedings are before a referee, the imposi¬ 
tion of costs should not be made until the report of 
the referee is made.37 it i$ not too late if made at 
any time before the final order for the application 
of the funds in the hands of the receiver or sher- 
iff.38 The order directing payment of costs may 
be made without notice to the debtor.*® 

Taxation and adjustment. Where the costs are 
to be taxed and adjusted by the court or a judge 
thereof as it or he may direct, on appeal from a 
taxation by the clerk, a judge to whom the appeal 
is taken may direct a readjustment by the clerk.^® 

Collection, Final costs in the proceeding for 
which an exclusive mode of collection is provided 
cannot be collected by cxecution.^i An execution 
issued under a statute providing that costs in the 
proceedings shall be recovered in an action, and a 
separate execution issued therefor, is not within a 
general provision respecting the time when ex¬ 
ecutions may issue generally.^2 Costs awarded 
to the debtor may be credited on the judgment 
but they do not come within statutory provisions 
authorizing the judge entertaining the supplemen¬ 
tary proceedings to order applied to the satisfaction 
of the judgment money or property in the posses¬ 
sion or control of the judgment debtor and disclosed 
by the examination or the testimony in the supple¬ 
mentary proceedings.^^ The final costs collectable 
by the creditor in the proceedings may be directed 
to be paid out of any money which has come or 
may come into the hands of the receiver or sher¬ 
iff,or under some,^® but not other,statutes, 
they may be directed to be paid by the judgment 
debtor. 

Security for costs. Unless so provided by stat¬ 
ute, the judgment debtor cannot require the creditor 
to file security for the costs of the proceeding.^® 


b. In Action by or against Eeoeivar 

Usual rules as to costs also generally govern the 
costs In an action by or against a receiver In a sup¬ 
plementary proceeding. 

A receiver in a supplementary proceeding, is not 
entitled to costs and disbursements in an action 
in which he is a nominal defendant against whom no 
personal claim is made,^® nor, when made a party 
to an action by the debtor in which he interposes 
an answer seeking affirmative relief, is he entitled 
to costs against his codefendant.®® He is, how¬ 
ever, entitled to an allowance of costs where the 
judgment debtor’s conduct warranted him in bring¬ 
ing the action,and an unsuccessful appeal will 
not affect his right to costs, if he was justified and 
was guilty of no impropriety in taking the appeal.®® 
A receiver may be adjudged to pay costs personally 
where he has instituted and prosecuted an action 
without leave of the court,®® or has inexcusably 
interfered with property of a third person.®^ Costs 
may be assessed against the receiver in a supple¬ 
mentary proceeding, where he is unsuccessful in 
a proceeding instituted therein at the instance of 
the judgment creditor, regardless of whether the 
creditor’s basic claim was meritorious,®® and the 
receiver cannot avoid such costs on the ground 
that, in instituting such proceeding in good faith 
at the request of the judgment creditor, be was act¬ 
ing as an officer of the court, since he was merely 
an instrumentality of the creditor;®® nor can he 
avoid the costs on the ground that he has no funds 
with which to pay them, where, by statute, he has 
a right of indemnity against the creditor.®^ A re¬ 
ceiver may be required to give security for costs,®® 
as where he has no funds in his hands applicable to 
the payment of costs and has obtained leave to 
sue.®® 

Liability of judgment creditors. Judgment cred- 


37. N.Y.—Kennedy v. Norcott, 64 
How.Pr. 87. 

38. N.Y.—Webber v. Hobble. 13 How. 
Pr. 382. 

39. N.Y.—Serven v. Lowerre, 23 N. 
Y.S. 1052, 3 Misc. 113. 

40. N.Y.—Foley v. Rathbone. 12 Hun 
689. 

41. N.Y.—Valiente v. Bryan, 66 How. 
Pr. 208. 

43. Me.—Stevens v. Manson, 32 A. 
1002. 87 Me. 436. 

43. N.Y,—^Newvllle First Nat. Bank 
V. Yates. 47 N.Y.S. 484, 21 Mlsc. 
873—Kress v. Morehead, 8 N.Y.St 
858. 

44. N.Y.—^Boelger v. Swivel, 1 How. 
Pr.,N.S.. 872. 

4ft, N.Y.—Holton v. Robinson, 69 N. 


Y.S. 33, 69 App.Div. 46—In re Mer¬ 
ry, 42 N.Y.S. 617, 11 App.Div. 697. 
Wash.—Howard v. Hanson, 96 P. 265, 
49 Wash. 314. 

23 C.J. p 901 note 76. 

46. N.Y.—Kearney's Case, 18 Abb. 
Pr. 469—Valiente v. Bryan, 66 How. 
Pr. 206. 

47. Wash.—Howard v. Hanson, 96 P. 
266, 49 Wash. 814. 

48. Iowa.—Estey v. Fuller Imple¬ 
ment Co., 46 N.W. 1098, 82 Iowa 
678. 

N.Y.—^Newville First Nat. Bank v. 

Yates. 47 N.Y.S. 484, 21 Mlsc. 873. 
28 C.J. p 901 note 91. 

49. N.Y.—Baldwin v. Easier, 84 N.Y. 
Super. 274. 

Sa N.Y.—Arthur v. Dalton, 48 N.Y. 
S. 683, 14 App.DlY. 108. 
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51. N.Y.—In re Merry, 42 N.Y.S. 

617. 11 App.Dlv. 697. 

58. N.Y.—In re Merry, supra. 

53. N.Y.—Smith v. Woodruff, 6 Abb. 
Pr. 66. 

23 C.J. p 901 note 82. 

54. N.Y.—Robinson v. Wood, 16 N.Y. 
S. 169. 

55. N.Y.—In re Chambers' Will, 7 
N.Y.S.2d 260, 169 Misc. 124, ad¬ 
hering: to 4 N.Y.S.24 876, 167 Misc. 
843. 

56. N.Y.—In re Chambers' Will, su¬ 
pra. 

57- N.Y.—In re Chambers' Will, su¬ 
pra. 

58. N.Y.—Minis V. Pentelow, 86 N. 

Y.S. 906, 92 Hun 284. 

23 C.J. p 901 note 92. 

89. N.Y.—Welch v. Bogert, 8 N.Y. 
Wkly.Dig. 402. 
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itors are not personally liable for the Costs of an 
unsuccessful action broug^ht by a receiver, where 
they are not parties to the action, have not au¬ 
thorized or directed it, and have taken no part In 
its prosecution.^^ However, a creditor is so liable 
if he directs or takes an active part in prosecuting 
the action in the receiver’s name for his own ben- 
efit,®i or procures himself to be appointed receiver 
before the recovery of judgment, and illegally seiz¬ 
es property.®2 The creditor cannot be compelled 
to pay costs before the judgment therefor is per¬ 
fected.®® 

Attorney's fees, A receiver in a supplementary 
proceeding, who is appointed and acts in behalf 
of all the creditors, may be allowed attorney’s fees 
out of the fund or property recovered;®^ but this 
rule does not apply where the supplementary pro¬ 
ceeding is had and the receiver appointed only in 


the interests of a particular creditor,®® and in such 
a case the receiver is not entitled to attorney’s fees, 
as against defendant, for prosecuting an action to 
set aside a fraudulent conveyance, which action the 
creditor could have prosecuted in his own name 
without resorting to the receivership proceedings.®® 

c. In Oontempt Proceeding 

The Judgment creditor it entitled to reasonable coats 
In a proceeding for contempt only If the party charged 
Is found guilty. 

The judgment creditor is entitled to reasonable 
costs in proceedings to punish for a contempt in 
which the party charged has been convicted,®7 and 
a reasonable counsel fee may be allowed.®® On the 
other hand, in the exercise of its discretion, costs 
may be awarded against him by the court when he 
does not succeed in securing a conviction of the 
party charged.®® 


ZV. EXTENT, EIiEaiT, AND SPECIAL EXECUTIONS ACAINST WAOES AND OTHER CREDITS 


§ 403. Extending Executions, and Proceed¬ 
ings by Elegit 

a. Definition and history 

b. Property subject 

c. Proceedings 

a. Definition and History 

Extpnti and eleglti are execution procetaea by which 
property of the judgment debtor la taken over by the 
creditor, rather than aold, to aatlafy the Judgment. They 
have now become obaolete. 

An extent, sometimes called an extendi facias, is 
an execution writ in the nature of a final process.*^® 
As used in this country, the term “extent” means 
a setting off of lands to the execution creditor in 
quantities sufficient to satisfy his writ, at their val¬ 


ue as fixed by appraisers.*^! The writ of extent was 
also used in England as a summary process against 
a debtor of the crown by which his body, goods, and 
lands could all be taken at once in execution lo 
compel the payment of the debt;^® and it has been 
used similarly in this country as a summary rem¬ 
edy for recovering public revenue.^® 

Elegit is a writ of execution authorized by ancient 
statute whereby the sheriff is commanded to take 
the personal property of the debtor, to appraise it 
and deliver it at its appraised value to the creditor, 
and also to deliver to the creditor, formerly one 
half, but under later statutes the whole, of the 
judgment debtor’s freehold estate of which he was 
seized at the time of the docket of the judgment.^^ 
This writ was unknown to American jurisprudence, 


00. N.T.—Ward v. Roy. 69 N.Y. 96. 
23 C.J. P 901 note 84. 

61. N.T.—^Ward v. Roy, supra. 

23 C.J. P 901 note 86. 

62. X.T.—Robinson v. Wood. 15 N. 
Y.S. 169. 

63. N.T.—STedericks v. Nlver, 28 
Hun 417. 

64 . Minn.—Small v. Anderson. 166 N. 
W. 840. 139 Minn. 292. 

66. Minn.—Small v. Anderson, su¬ 
pra. 

66 . Minn.—Small v. Anderson, supra. 
28 C.J. p 901 note 88. 

67 . N.T.—Matter of Kutcosky, 188 
N.Y.S. 268, 163 App.Div. 526. 

28 C.J. p 901 note 89. 

Costa as part of fine see supra i 401. 

68. N.Y.—^National Wall t>aper Co. 


V. Gerlach, 37 N.Y.S. 428, 16 Mlsc. 
640. 

23 C.J. p 901 note 89 [a]. 

69. N.Y.—Rhodes v. Linderman, 17 
N.Y.S. 628. 

23 C.J. p 901 note 90. 

TO. N.H.—Nason v. Fowler, 47 A. 

263, 70 N.H. 291, 293. 

26 C.J. p 228 notes 46, 46. 

71. Mass.—Roberts v. Whltins, 16 
Mass. 186. 

78. Va.—United States* Fidelity & 
Guaranty Co. v. Carter, 170 S.B. 
764, 768, 161 Va. 381, 90 A.L.R. 191. 
26 C.J. p 228 note 46 [c]. 

“It was 'both an action and an 
execution in the first Instance.’ 
United States Fidelity & Guaranty 
Co. V. Carter, supra. 

Mxtsat in obisf or la aid 
“An extent in cdilef was the writ 
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used by the king: aerainst his debtor. 
An extent in chief of the second or 
third, etc., dcfirree was the writ used* 
by the king against a debtor of his 
debtor, etc. An extent in aid was 
the writ used by a debtor of the king 
against his debtor to enforce the 
right of preference given to him be¬ 
cause of his indebtedness to the 
king.“—United States Fidelity & 
Guaranty Co. v. Carter, supra—25 
C.J. p 228 note 46 [d]. 

73. Vt.—^Hackett v. Amsden, 66 Vt, 

201 . 

26 C.J. p 228 note 46 [e]. 

74k Del.—First Nat. Bank v. Crook, 
174 A. 369, 6 W.W.Harr, 281. 

23 C.J. p 307 note 66. 

xro sals of land 

Under the writ of elegit the credi¬ 
tor was not entitled to have the 
debtor's land sold to pay his Judg- 



38 C.J.S. 


EXECUTIONS 


except in a few states, and even in these it has be¬ 
come obsolete.75 

Extents and elegits were useful in reaching land 
of the judgment debtor,76 where has personalty was 
insufficient,77 since at common law lands of the 
debtor could not be sold on execution, see supra § 
33. By the English statute of extents and elegits 
lands of the judgment debtor could be set off to the 
judgment creditor until his debt was paid;76 and 
in some states, by similar statutes, lands were per¬ 
mitted to be set off or extended to the creditor pur¬ 
suant to a writ of elegit instead of selling them.76 
The processes of extent and elegit became obsolete 
with the advent of statutes making the land of a 
judgment debtor subject to execution.*® 

b. Property Subject 

Any property subject to execution Is In general sub¬ 
ject to levy. 

Unless otherwise provided by statute, the rules 
set forth supra in §§ 18-55 as to what property is 
subject to execution apply equally in determining on 
what property an extent may be levied; and gener¬ 
ally no estate or interest in land can be so trans¬ 
ferred by extent except such as the debtor might 
have conveyed by a suitable instrument for a valua¬ 
ble consideration.*! A levy by extent may be made 
on the lands of a deceased person,*^ and in some 
states on the interest of a mortgagor.®® In some 
states not only land or an interest therein will pass 
by an extent but also permanent buildings upon such 


1403 

land,*6 such as a store** or a chamber in a house 
or store ;** but this does not apply to buildings not 
levied on and not belonging to the debtor.67 The 
fact that a part of the property is personal does not 
invalidate the extent as to the real estate.** 

c. Proceedings 

(1) In general 

(2) Excessive levy 

(3) Mode of set-off 

(4) Delivery and acceptance of seizin 

(5) Title or rights acquired 

(1) In General 

The proceedings under an extent must follow the 
governing statutes. 

In order for the creditor to obtain title under an 
extent or like process it is necessary that all the 
requirements of the statutes be strictly complied 
with.** Under some statutes, an inquest is neces¬ 
sary to determine whether the rents and profits of 
real estate levied on will be sufficient to satisfy, 
within a prescribed time, the judgment on which the 
execution was issued;®® if found in the affirmative 
a writ of liberari facias issues, under which the 
property is delivered to the creditor;®! but if found 
in the negative the creditor is entitled to a venditi¬ 
oni exponas for the sale of the property.®® The 
extent should be made in the name of the judgment 
creditor.®* 

An amendment of the extent cannot be allowed 


ment, but only to hold possession 
thereof until he was satisfied out of 
the rents and profits—United States 
Fidelity & Guaranty Co. v. Carter, 
170 S.E. 764, 161 Va. 381, 90 A.L.R. 
191. 

76. Utah.—Thompson v. Avery, 39 
P. 829, 11 Utah 214. 

76. Del.—First Nat. Bank v. Crook, 
174 A. 369^ 6 W.W.Harr. 281. 

23 C.J. p 334 notes 29, 30, p 307 note 
66 [a] (2). 

77. Del.—First Nat. Bank v. Crook, 
supra. 

23 C.J. p 334 note 29 [b]. 

78. N.Y.—Utica Bank v. Mersercau, 
3 Barb.Ch. 628, 49 Am.D. 189. 

79. U.S.—Ronald v. Barkley, C.C. 
Va., 20 P.Cas.No.12,031, 1 Brock. 
356. 

Va.—Lyons v. McGuire, 22 Gratt. 202, 
63 Va. 202. 

23 C.J. p 486 note 53. 

80 . N.Y.—Utica Bank v. Mersereau, 
3 Barb.Ch. 528, 49 Am.D. 189. 

23 C.J. p 334 note 31 [a]. 

81 . Mass.—Bartlet v. Harlow, 12 
Mass. 348, 7 Am.D. 76. 


88 . N.H.—Mead v. Harvey, 2 N.H. 
341. 

23 C.J. p 487 note 68. 

83. Me.—Porter v. Klngr, 1 Me. 297. 
23 C.J. p 487 note 69. 

Payment of mortgage 

In a Jurisdiction where unencum¬ 
bered land could be levied on by 
extent only, payment of a mortgage 
on land by the debtor did not defeat 
a sale thereof on execution where 
such payment had been made after 
the mortgaged land was taken on 
execution and notice of sale given 
by the sheriff—Capen v. Doty, 13 
Allen, Mass., 262. 

84. Me.—Waterhouse v. Gibson, 4 
Me. 230. 

N.H.—Mills V. Peirce. 2 N.H. 9. 

85. N.H.—Mills V. Peirce, supra. 

86 . Me.—Buck v. Hardy, 6 Me. 162. 
23 C.J. p 487 note 72. 

87. N.H.—^Aldrich v. Parsons, 6 N. 
H. 556. 

Vt.—King V. Catlin, 1 Tyler 356. 

23 C.J. p 487 note 73. 

ea Conn.—Camp y. Smith, 6 Conn. 
80. 

89 . Pa.—Friedman v. Friedman, 28 

7b:i 


Pa.Dlst. & Co. 655. 38 Lack.Jur. 
26, 86 Pittsb.Leg.J. 136, 60 York 
Leg.Rec. 208. 

23 C.J. p 486 note 68. 

Return of extent see infra § 406. 
Death of joint defeadoiLt 

Where plaintiff in a Judgment 
against Joint defendants sought to 
seize lands under a writ of elegit is¬ 
sued on that Judgment, it was nec¬ 
essary for him to take the lands of 
the deceased defendant as well as 
those of the surviving defendant.— 
First Nat. Bank v. Crook, 174 A. 369, 
6 W.W.Harr., Del., 281. 

90. Pa.—Thoma.s v. Wright, 9 Serg. 
& R. 87. 

23 C.J. p 486 note 60. 

91. Pa.—Sawyer v. Curtis, 2 Ashm. 
127. 

23 C.J. p 486 note 61. 

92. Pa.—Black v. Aber, 2 Grant 206 
—President of Orphans’ Court v. 
Bower, 9 Lanc.Bar 73. 

23 C.J. p 487 note 62. 

93 . Me.—^Mysroll v. Violette, 65 Me. 
108. 

23 C.J. p 486 note 69. 
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after a third person has acquired an interest in the 
land under the debtor.^^ 

Waiver of defects. A quitclaim deed from the 
debtor to the creditor of land which has been set 
off to the latter on the execution is a waiver of all 
defects in the levy and a confirmation of the title.^^ 
However, the lapse of years does not raise a pre¬ 
sumption that the requirements of the law have been 
complied with where the record of the extent is de¬ 
fective.®* 

(2) Excessive Levy 

Tli« property eet off under an extent should not be 
In any greater amount than authorixed by the writ. 

An extent for an amount greater than that au¬ 
thorized by the writ is void,®"^ except where the er¬ 
ror is not attributable to the officer or judgment 
creditor.®* While in some instances a slight ex¬ 
cess has been held too trivial to be regarded,®® in 
others the excess of a few dollars or cents has been 
held material.! The extent is not void because the 
officer taxes, and causes to be satisfied in the ex¬ 
tent, fees unauthorized by law.® Where several 
levies are made under one writ, and the total is ex¬ 
cessive, only the levies in excess are void,® and if 
the quantity of land stated in the return to have 
been set off on different executions exceeds the quan¬ 
tity contained in the whole tract the levy is not 
void, and the creditor who extends his execution 
last takes what remains after the previous extents.^ 

The usual remedy for an excessive levy made 
through mistake is in equity, where by proper de¬ 
cree a creditor may be compelled to relinquish as 
much of the property levied on as would be equal to 
the excess levied, or pay an equivalent therefor in 
money,* but audita querela has been held an appro¬ 
priate remedy.® 


(3) Mode of Set-Off 

The land att off muat bo sufflclontly dosorlbod. Ordi¬ 
narily tho aot-off must bo by motoo and boundot 

The land set off must be so described as to be 
capable of being ascertained. 7 It is sufficient to de¬ 
scribe the land as bounded by the lands of others, 
provided its location can be ascertained.* 

In several states where the levy is by an extent, 
it is required by statute that the officer shall set off 
the land levied on by metes and bounds, and not an 
undivided portion of it, except in cases where the 
property cannot be divided without great injury to 
the parties, when the officer may set off such an un¬ 
divided portion of the real estate as shall be suffi¬ 
cient to satisfy the execution.® Where the tract 
of land levied on is more than sufficient to satisfy 
the writ, or part of the land is exempt from levy, 
the portion set off must be designated by metes and 
bounds.!® In the case of an execution against one 
holding land as a tenant in common, the execution 
cannot be extended on a part of the land by metes 
and bounds,!! but it must be extended over the 
whole, and a specified fractional undivided portion 
be set off to the creditor,!® and if an extent is made 
on a specified number of acres in common and undi¬ 
vided as the property of one of the tenants in com¬ 
mon, it must be understood to mean such fractional 
proportion of the whole as the number of acres tak¬ 
en bears to the whole number owned in common by 
the debtor.!® If there is only a life estate it has 
been held that the extent need not be by metes and 
bounds but it may be on the rents and profits,!4 but 
in such a case such part only should be taken as 
will be sufficient to pay the debt.^® 

If the levy is subject to conditions recited to be 
contained in a deed, such conditions need not be 


94. N.H.—^Bowman v. Stark, 6 N.H. 
469. 

95. Me.—Freese v. McIntyre, 40 Me. 
148. 

99. Me.—Bannister v. Higfrtnson, 16 
Me. 73, 32 Am.D. 134. 

97. Conn.—Coe v. Wickham, 83 
Conn. 389. 

28 C.J. p 487 note 76. 

98. N.H.—Avery v. Bowman, 40 N. 
H. 463. 77 Am.D. 728. 

23 C.J. p 487 note 7G. 

99. Conn.—Spencer v. Champion, 9 
Conn. 636. 

23 CJ. p 487 note 79. 

X. Me.—Webster v. Hill, 88 Me. 78. 
23 C.J. p 487 note 78. 

8. Me.—^Wilson v. Gannon, 64 Me. 
384. 

28 C.J. p 487 note 80, 


3. Me.—Pierce v. Strickland, 26 Me. 
277. 

4. Mass.—Cutting v. Rockwood, 2 
Pick. 443. 

6 . Conn.—Hathaway v. Hemlnway, 
20 Conn. 191. 

23 C.J. p 488 note 83. 

6 . Vt—Hopkins v. Hayward, 34 Vt 
474. 

23 C.J. p 488 note 84. 

7. N.H.—Cobum v. Pomeroy, 44 N. 
H. 19—Morse V. Dewey, 8 N.H 
636. 

8 . N.H—McConihe v. Sawyer, 12 N. 
H. 396. 

9. Me.—Mansfield v. Jack, 24 Me. 
98. 

23 C.J. p 449 note 4. 

la Me.—Merrill v. Burbank, 28 Me. 
638. 


Vt.—Whlleneld v. Adams, 27 A. 823. 
66 Vt. 632. 

23 C.J. p 488 note 88. 

11. Vt.—Smith V. Benson, 9 Vt. 138, 
31 Am.D. 614. 

23 C.J. p 488 note 89. 

18. Conn.—Starr v. Leavitt, 2 Conn. 

243, 7 Am.D. 268. 

23 C.J. p 488 note 90. 

13. Me.—^Webber v. Mallett, 16 Me. 
88 . 

14. Me.—Sturdivant v. Frothing- 
ham, 10 Me. 100. 

Ikerj on land or rents 
An execution against a tenant for 
life may be levied by extent either 
on the land or on the rents and prof¬ 
its.—Barber V. Root, 10 Mass. 260 
—23 C.J. p 449 note 16. 

16. Copn.—Wheeler v. Gorham, 2 
Root 328. 
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set forth.i® Part of a house may be set off by ex¬ 
tent if there is no fraud or oppression.^^ If the 
land is without access except over other lands of the 
execution debtor, the appraisers may give the cred¬ 
itor the right of passing over the other lands of the 
debtor not set off.^® 

(4) Delivery and Acceptance of Seizin 

8elzln must be delivered to, and accepted by, the 
creditor or some one acting cn his behalf. 

The offer of seizin must be made after and not 
before the appraisement.^^ Delivery may be made 
to the creditor’s attorney as well as to the credi¬ 
tor,2® and the attorney who receives seizin need 
not be one appointed by deed.^i The creditor may 
refuse to accept seizin without assigning any rea¬ 
son therefor,^^ but his acceptance of seizin is suffi¬ 
cient evidence of his election to extend his execu¬ 
tion on real estatc.23 A creditor’s subsequent con¬ 
veyance, with warranty, of property acquired by 
levy, is sufficient evidence of his acceptance of sei- 
2in.2^ Acceptance of seizin by any one on behalf 
of the creditor is sufficient if afterward ratified by 
the creditor.25 The statutes sometimes prohibit a 
creditor who has received seizin from waiving it 
except in certain cases.^® 

(S) Title or Rights Acquired 

Under the extent the creditor obtains such Interest 
as the debtor had at the time of the levy. He is entitled 
to possession of the property and to any rents or profits 
arising therefrom. 

By the extent, the creditor acquires the owner¬ 
ship of the debtor’s title or interest, at the time of 
the levy, in the premises set and, in the ab¬ 

sence of a statutory provision to the contrary, the 


creditor, as an incident of such ownership, is sok- 
ly entitled to the rents and profits during his occu¬ 
pation under the levy.*® His ownership, however, 
is limited to property which belonged to the debt¬ 
or,*® and an extent on land not belonging to the 
judgment debtor gives no title or seizin to the judg¬ 
ment creditor®® even where the debtor, after the 
levy, acquires title to the property.®^ If the debtor 
owns less than the quantity of or interest in land 
set off, such interest as he actually has will pass,®* 
and if the extent is of land as owned by the debtor 
in fee, when in fact he has only a life estate, it will 
vest a freehold for the life of the debtor.®® If two 
or more executions are extended on lands by metes 
and bounds, the creditors hold as tenants in com¬ 
mon,®* and, if land held in common and undivided 
is extended, the extent gives the creditor seizin in 
common of the property.®® Where the execution 
is extended for a certain number of years on the 
rents and profits of land, it is a charge on the es¬ 
tate, but the legal seizin remains in the owner of 
the freehold.®® If the judgment on which the ex¬ 
ecution is issued is afterward reversed, the debtor 
may recover the land.®"^ Where suit is brought by 
an assignee in the name of his assignor, and judg¬ 
ment is rendered and execution issued in the name 
of the assignor, an extent, by direction of the as¬ 
signee, passes title directly to him.®® 

The creditor may maintain partition against a 
stranger in possession of other undivided shares,®® 
and may maintain trespass without regard to who is 
actually in possession.*® 

Mortgaged land. Where the extent is on mort¬ 
gaged land and the mortgagee is in possession, there 
is no ouster of the mortgagee, although the legal 


16 . Mass.-—Bates v. Willard, 10 
Mete. 62. 

17 . N.IL—Tiftt V. Walker, 10 N.H. 
150. 

23 C.J. p 488 note 88 [a]. 

18 . Mass.—Taylor v. Townsend, 8 
Mass. 411, 5 Am.D. 107. 

19 . Me.—Darlingr v. Rollins, 18 Me. 
405. 

80. Mass.—Herrins: v. Policy, 8 
Mass. 113. 

23 C.J. p 450 note 36 [c]. 

81 . Mass.—Pratt v. Putnam, 13 
Mass. 361. 

98. Me.—Bingham v. Smith, 64 Me. 
450. 

83 . Mass.—^Herring v. Policy, 8 
Mass. 113. 

84 . N.H.—Marston v. Osgood, 38 A. 
878, 69 N.H. 96. 

86 . Me.— Cowan v. Wheeler, 81 Me. 
489. 

Mass. — Pratt v. Putnam, 18 Mass. 
861. 


N.H.—Newbury Bank v. Eastman, 44 
N.H. 431. 

96. U.S.—U. S. V. Poole. D.C.Mf., 

5 P. 412. 

Me—Clorham v. Blazo, 2 Me. 232. 

27. Va.— Lyons v. McGuire, 22 Gratt. 
202, 63 Va. 202. 

23 C.J. p 488 notes 97 [b], 8. 

28. N.H.—Russell v. Dyer, 33 N.H. 
186. 

Vt.—Moore v. McMillan, 54 Vt. 27. 

29. Mass.—Bott v. Burnell, 9 Mass. 
96. 

Vt.—Abell V. Howe, 43 Vt. 403. 

30. Mass.—La room v. Cheever, 16 
i’ick. 260—Bott V. Burnell, 9 Mass. 
96. 

23 C.J. p 489 note 12. 

31- Me.—Freeman v. Thayer, 33 Me. 
76. 

32. Me.—Burnham v. Persons Un¬ 
known, 40 Me. 665. 

N.H.—Coos Bank v. Brooks, 8 N.H. 
148. 
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33. Mass.—Mechanlrs* Bank v. Wil¬ 
liams, 17 Pick. 438. 

34. Conn.—Lee v. Hinman, 6 Conn. 
165. 

23 C.J. p 489 note 17. 

35. Mass.—Cutting v. Rockwood, 2 
Pick. 433. 

36. Mass.—Barber v. Root, 10 Mass. 
260. 

37. Me.—Bryant v. Fairfield, 61 Me. 
149. 

23 C.J. p 773 note 62. 

38. N.H—Oernsh v. Clough, 36 N. 
H. 519. 

Vt—Richards v. Pearl, 1 D.Chlpm. 
113 

39. N.H.—Lyford v. Dunn, 32 N.H. 
81. 

40. Me.—^Woodman v. Bodflsh, 85 
Me. 317. 

23 C.J. p 489 note 28. 
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seizin of the equity of redemption is thereby vest¬ 
ed in the creditor,and if the equity of redemption 
is levied on and an undivided part is set off to the 
creditor, he cannot sustain a petition for the sale of 
the mortgaged premises and division of the pro¬ 
ceeds among the parties interested.^* 

Right to possession. The creditor is entitled to 
possession,^* and has the right to enter and main¬ 
tain possession as against the debtor.^^ If the debt¬ 
or continues in possession he must be regarded as 
a mere tenant at law.^® 

Growing crops. If there is an extent in the win¬ 
ter, and an entry under it in the autumn of the 
same year, the creditor is entitled to the growing 
crop.^® 

Time Of acquisition of rights. Although the ex¬ 
tent begins when the appraisers are sworn,the 
title is not complete until return is made of the ex¬ 
tent and delivery of seizin.^* Thus as a general 
rule it is not until the officer has delivered seizin 
and the same has been accepted by the creditor that 
the extent becomes final and the title of the judg¬ 
ment debtor is divested,^* although it has been held 
that the mere levy vests an actual seizin in the 
creditor.*® In any event, the title when acquired 
relates back to the commencement of the extent,*^ 
and cuts off conveyances made since the levy.** 

Objections. One who holds by a conveyance, 
fraudulent as to creditors of the judgment debtor, 
is not thereby precluded from insisting on an ex¬ 
ception to the sufficiency of the extent under which 
plaintiff, a creditor of the fraudulent grantor, claims 
title to the premises.** 

§ 404. - Redemption 

The debtor may, under the etatutes, redeem property 
eet off under an extent. 

Redemption of property set off to the creditor 
under an extent may be had as provided by the gov¬ 


erning statutes.*^ If no redemption is made within 
the statutory time, the debtor is considered as as¬ 
senting to the complete alienation of his interest at 
the appraised value.*® 

§ 405. - Return of Extent 

a. In general 

b. Form and requisites 

c. Construction and effect 

d. Recording 

a. In General 

To be effective the extent muet be returned to the 
court at a proper time. 

Nothing will pass by an extent of an execution on 
land, unless the execution, with the doings of the 
officer, is returned to the court from which it is¬ 
sued, so that the extent may there become a matter 
of record.*® 

Time for making. While the return of an ex¬ 
tent on land should be made during the life of the 
execution,*^ nevertheless it is sufficient for the exe¬ 
cution to be returned before it is offered in evidence 
of title, although after the return day.*® 

b. Form and Requisites 

(1) In general 

(2) Inventory and appraisement 

(3) Amendment 

(1) In General 

The return muet describe the property and must 
show that the law has been complied with. 

All the material facts necessary to show that the 
law has been substantially complied with must ap¬ 
pear explicitly or by necessary intendment by the 
officer’s return.*® The return must show that the 
officer delivered seizin and possession of the land 
appraised to the creditor or his attorney;*® but if 
an execution is returned with an indorsement by 
the creditor or his attorney, acknowledging that he 


41 . Mass.—Shepard v. Pratt. 16 Pick. 
32. 

42 . Conn.—Spencer v. Waterman, 36 
Conn. 842. 

43 . N.H.—Drown v. Foss, 39 N.H. 

625—Murray v. Emmons, 19 N.H. 
483. ’ 

44 . Mass.—Procter v. Newhall, 17 
Mass. 81. 

N.H.—Bergeron v. Dartmouth Sav. 
Bank, 62 N.H. 655. 

46 . Me.—Bryant v. Tucker, 19 Me. 
383. 

48 . N.H.—Coolldge v. Melvin. 42 N. 
H. 610. 

47. Me.—^Allen y. Portland Stage 
Co., 8 Me. 207. 


48. Mass.—Ladd v. Blunt. 4 Mass. 
402. 

49 . Me.—Howe v. Willis, 61 Me. 
226. 

23 C.J. p 488 note 97. 

50. Me.—Bryant v. Tucker, 19 Me. 
383—Bartlett v. Perkins, 13 Me. 
87. 

61. Me.—Clement v. Garland, 63 Me. 
427. 

23 C.J. p 489 note 29. 

58. Me.—^Abbott v. Bturtevant, 30 
Me. 40. 

58 . N.H.—Whittier v. Varney, 10 N. 
H. 291. 
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54. Me.—Foss v. Stickney, 6 Me. 
390. 

23 C.J. p 489 note 32. 

Right to redeem generally see supra 
8 253. 

55. Me.—Porter v. King, 1 Me. 297. 

56. Conn.—Coe v. Slow, 8 Conn. 636. 
23 C.J. p 809 note 87. 

57. Vt.—Hall V. Hall, 6 Vt. 304. 
sa N.H.—Odlorne v. Mason, 9 N.H. 

24. 

23 C.J. p 809 note 90. 

59. Conn.—Blssell v. Mooney, 83 
Conn. 411. 

23 C.J. p 809 note 91. 

aa Me.—Jackson v. Woodman, 29 
Me. 266. 
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has received seizin from the officer, it is sufficient 
evidence that legal seizin was,given, although the 
officer omits to return to that effect.®^ The return 
need not state that the execution and return were 
recorded in the proper clerk's office.®^ The fact 
that the return taxes the expenses in gross does not 
make the levy void.®® 

Description of property. The return must de¬ 
scribe the property by metes and bounds, or in such 
other mode as will distinctly point out and identify 
it.®^ The quantity of land set off must be shown 
with reasonable certainty.®® It is a sufficient de¬ 
scription of the land to refer to the appraisers’ cer¬ 
tificate which properly describes the land.®® Like¬ 
wise it is sufficient for the return in describing the 
property to refer to deeds on record which suffi¬ 
ciently describe it by metes and bounds.®*^ It is not 
sufficient, however, in describing the property to re¬ 
fer to the inventory of the estate of a deceased debt¬ 
or.®® 

Where an officer makes an extent on the same 
parcel of land under two executions for and against 
the same parties, he need not levy on each execu¬ 
tion separately, and describe distinct boundaries in 
each return.®® 

(2) Inventory and Appraisement 

The return muet show an inventory and appraisement 
by appraisers who were properly appointed, qualified, and 
sworn. 

The return of the officer must show expressly or 
by necessary implication that the requirements of 
the statute with relation to the inventory and ap¬ 
praisement of the land set off were complied with.*^® 
An express reference to the certificate of the ap¬ 
praisers is sufficient to show inventory and appraise¬ 
ment.'^^ The return is insufficient if it states the 
appraisers set off the estate by metes and bounds, 
where the appraisers’ return sets off an undivided 
part.*^® If in the levy the appraisers certify the 


value of a part of the land, and it appears by the 
return that the whole land was set off, it seems that 
the interest of the debtor will pass, if it is the same 
as that which has been appraised.*^® 

Appointment, qualifications, and oath of apprais^ 
ers, A substantial compliance with all the require¬ 
ments of the statute as to the appointment of ap¬ 
praisers must be shown by the officer’s return, either 
expressly or by necessary inference.^^ Where the 
statute requires that the appraisers shall be residents 
of the county or town where the land lies, the re¬ 
turn must show that fact.*^® The return must show 
that the appraisers were freeholders and possessed 
the qualifications required by the statute as to dis¬ 
cretion and disinterestedness.*^® 

The return must show, cither in itself or by ref¬ 
erence to the justice’s certificate, that the ai)praisers 
were sworn as required by law,*^7 and that the per¬ 
son by whom they were sworn was a magistrate.*^® 
It is sufficient that the return states that the ap¬ 
praisers were duly sworn as will appear by the cer¬ 
tificates of the justices, although there was no name 
signed to one of the certificates.*^® If the return 
makes the magistrate’s certificate a part thereof, it 
will control in case of any discrepancy in the cer¬ 
tificate as to the taking of the oath by the apprais¬ 
ers.®® 

(3) Amendment 

The return may be amended if righta of third peraoni 
have not intervened, and the amendment ie sought at a 
proper time. 

The return may be amended, in order to perfect 
the title, according to the truth and justice of the 
case, when no rights of third persons have inter¬ 
vened, and the evidence is full and satisfactory;®^ 
and even as against third persons the return may and 
will be thus amended, if such persons have knowl¬ 
edge of the facts, or if the return contains in itself 
sufficient matter to show that in making the levy 


61. Mass.—^Atkins v. Bean, 14 Mass. 
404. 

62. Conn.—Finch v. Bishop, 13 Conn. 
676. 

63. Me.—Tlbbets v. Merrill, 12 Me. 
122 . 

66 . Conn.—Eels v. Day, 4 Conn. 
95 . 

23 C.J. p 809 note 96. 

65. Conn.—Coe v. Wickham, 33 Conn. 
389. 

66. Me.—French v. Allen, 60 Me. 437. 
Mass.—Herrins: v. Polley, 8 Mass. 

113. 

67. Mass.—Boylston v. Carver, 11 
Mass. 616. 

23 C.J. p 809 note 98. 


68. Mass.—Tate v. Anderson, 9 
Mass. 92. 

69. Vt.—Doe V. Foot, 1 Tyler 14. 
70 l N.H.—McConihe v. Sawyer, 12 

N.H. 396. 

23 C.J. P 809 note 3. 

71. Me.—Fitch v. Tyler, 34 Me. 463. 
23 C.J. p 810 note 4. 

72. Me.—Chase v. WilllamB, 71 Me. 
190. 

73- N.H.—Smith v. Kniffht, 20 N.H. 
9. 

74. N.H.—^Whittier v. Varney, 10 N. 
H. 291. 

23 C.J. p 810 note 7. 

75. N.H.—Libbey v. Copp, 8 N.H. 
46. 

23 C.J. P 810 note 8. 
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76. Conn —Donahue v. Coleman, 49 
Conn. 464. 

23 C.J. p 810 note 9. 

77. Mas-s —Kellenbergrer v. Sturte- 
vant, 11 Cush. 160. 

23 C.J. p KIO note 10, p 462 note 3 
[a]. 

78. Me.—Howard ▼. Turner, 6 Me. 
106. 

79. Me.—Phillips v. Williams, 14 Me. 
411. 

80. Mass.—Cowls v. Hastiners, 9 
Mete. 476. 

81. N.H.—Whittier v. Varney, 10 N. 
H. 291. 

23 C.J. p 810 note 16. 
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all the requirements of the statute were properly 
complied with.^^ Amended returns are bindinff on 
the parties to the levy.^s An unauthorized altera¬ 
tion of the return will not vacate a levy made there¬ 
under whereby a title has vested.®^ 

Time of amendment. An amendment has been 
refused after the lapse of many years,®® particularly 
where nothing appeared of record to amend by, and 
the officer making the return had gone out of office 
and had become the party interested in having the 
amendment made.®® An amendment may be al¬ 
lowed at any time after the return day of the exe¬ 
cution, in the discretion of the court to which the 
execution was returnable and returned.®^ The 
amendment relates back to the time of the levy or 
return,®® but it has been held that an amendment 
after recordation does not relate to the time of the 
registry but takes effect from the time it is made.®® 

e. Oonstruction and Effect 

(1) Construction 

(2) Operation and effect 

(1) Construction 

Tha return should, If possible, be construed so ms to 
uphold Its sufficiency. 

In construing the return, every intendment will be 
made in favor of the sufficiency of the return, and 
of the regularity and legality of the officer’s acts.®® 
If the return has no date it will be presumed to re¬ 
fer to the date of the appraisement.®^ If the return 
incorporates and adopts the appraisement, the whole 
must be taken together in construing the descrip¬ 
tion of the premises.®® A statement in the return 
that the debtor had neglected and refused to choose 
an appraiser raises the implication that notice to 


choose an appraiser was duly given.®® 

(2) Operation and Effect 

The return conveys the lend end diveets the debtor 
of his title; end It Is conclusive evidence of such trmnefer 
of title. 

It is the return of the officer of the appraisement 
and proceedings which operates as a statutory con¬ 
veyance of land set off on execution, and divests the 
debtor of his title.®^ Where the return states a 
delivery of seizin to the agent or attorney of the 
creditor, it furnishes prima facie evidence that such 
person was agent or attorney for that purpose.®® 
The return will not relate back to the levy so as to 
vest the title from that time in the execution credi¬ 
tor where such relation back would prejudice per¬ 
sons not parties or privies to the proceeding.®® The 
return is admissible in evidence although it does not 
appear otherwise than by the return that it was 
ever returned into the clerk's office.®*^ 

Mistake in return. An obvious mistake in the 
date of a return will not defeat the levy.®® A mis¬ 
take in the return, in order to be ground for release, 
must be that of both parties.®® 

Conclusiveness, The return of a levy on real 
estate is conclusive on the parties and their privies, 
and against the whole world as evidence that there¬ 
by, as between the parties, the title of the debtor in 
the estate levied on passed to the judgment credi¬ 
tor,^ Where a return is not necessary it is not con¬ 
clusive.® The return is not conclusive evidence of 
an encumbrance existing on the property or as to 
the amount of such encumbrance.® A certificate 
that the levy was completed on a certain day may 
be controlled by evidence that it was made and sei- 


89. Me.—^Peakm v. Gifford, 6 A. 879, 
78 Me. 362. 

28 C.J. p 810 note 16. 

88. Me.—Symonds v. Harris, 61 Me. 
14, 81 Am.D. 663. 

84. Vt.—Oilman v. Thompson, 11 Vt. 
643. 34 Am.D. 714. 

85. Me.—Russ v. Tilman, 16 Me. 209. 
N.H.—Llbbey v. Copp, 3 X.H. 45. 
'23 C.J. p 810 note 17. 

88. Me.—Pierce v. Strickland, 26 Me. 
277. 

87. N.H.—^Avery v. Bowman, 39 N. 
H. 398. 

*88. N.H.—Whittier v. Varney, 10 N. 

K. 291. 

88. Me.—^Means v. Osgood. 7 Me. 146. 

8a Me.—Glldden v. Phllbrlck, 66 Me. 
222 

28 C.j. p 810 note 24. 

' 81 . Me.—Gorham v. Blaso, 2 Me. 882. 
.88. N.K.—Vogt V. Tlcknor, 48 N.H. 
242. 


93. Me.—Thompson v. Oakes, 13 Me. 
407. 

23 C.J. p 811 note 27. 

94. Me.—Jewett v. Whitney, 61 Me. 
233—Pope V. Cutler, 22 Me. 106. 
The deUvery of aslsla is an ac¬ 
ceptance of title by the creditor in 
satisfaction of the debt, as of the 
date of those proceedings.—Pope v. 
Cutler, supra. 

abevjr on two pavo^ 

Where an officer levied on two 
parcels of land, at the same time, 
and had them both set off together, 
describing each parcel separately in 
his return, and it was claimed that 
the creditor's debt, according to the 
appraisement of the land, was fully 
satisfied by the parcel first described, 
and that, consequently no title to 
the second parcel was acquired by 
the levy thereon. It waa held that the 
mere prior description of one of the 
parcels in the return did not make 
any difference In the legal effect of 
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the execution.—Hathaway v, Hem¬ 
ingway, 20 Conn. 191. 

95. N.H.—Odiorne v. Mason, 9 N.H. 
24. 

23 C.J. p 811 note 30. 

88. Conn.—Coe v. Stow, 8 Conn. 686. 

97. Me.—Hanly v. Sidellnger, 62 Me. 
138. 

98. Mass.—Shove v. I>ow. 13* Mass. 
629. 

99. Me.—Toung v. McGown, 62 Me. 
56. 

1. U.S.—Mattocks v. Farrington, D. 
C.ffle., 16 F.CaB.No.9,298, 2 Hask. 
331. 

23 C.J. p 811 note 86. 

9 . Vt.—^Hackett v. Amsden, 67 Vt. 
482. 

23 C.J. p 811 note 87. 

3. Mass.—^Hannum v. Tourtellott, 10 
Allen 494. 
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z\n delivered At an earlier date.^ If there is a vari¬ 
ance as to the estimated value of land between the 
report of the appraisers and the return, the latter 
l^overns and is conclusive as to the levy.® On a 
petition to the supreme court to vacate the levy of 
an execution for the want of notice to the debtor to 
•choose an appraiser, the fact that no such notice 
was given may be shown by parol, notwithstanding 
the return states that notice was given.® As against 
the officer the return is conclusive,^ but not as 
against third persons.® 

d. Recording 

The return muit be recorded In the proper office and 
within the required time. 

Some statutes require the officer to make his re¬ 
turn to the clerk's office from which the execution 
issued and to cause the execution, with his return 
thereon, to be recorded in the registry of deeds, or 
in the town clerk’s office, of the county, district, or 
town in which the land lies, on or before the return 
day; and unless this is done, no title passes except 
as against the debtor and his heirs and persons hav¬ 
ing actual knowledge of the facts.® It is otherwise 
as to the record in the office of the clerk of the 
court, or of the justice issuing the execution, for 
here it is sufficient if the record is made before suit 
is brought by which the title is to be tested.^® It is 
not sufficient to leave the return in the clerk’s office 
for record before the return day of the writ, where 
the record was not actually made until after such 
day.ii If the return as recorded shows that the 
levy was for a larger amount than the execution, 
no title passes by such levy.i® An error in the rec¬ 
ord which is not prejudicial to the interest of any 


§ 406 

one does not avoid it.^® The record may be ipade 
from a copy of the execution with the return there¬ 
on.^® In some jurisdictions it is the duty of the 
officer to procure the return to be recorded in the 
office of the clerk of the court and of the town 
where the land lies,i® but in others the levying offi¬ 
cer is not bound to procure the execution and levy 
to be registered.!® 

§ 406. Special Executions against Wages or 
Other Credits 

a. In general 

b. Under New York statutes 

c. Under New Jersey statutes 

A. In General 

By some statutes a special execution Is permitted 
under which the creditor obtains a continuing right to a 
portion of the debtor's wages or credits as they accrue. 

In several jurisdictions the statutes provide a 
mode by which a judgment may be collected, under 
a special form of execution, by regular deductions 
from wages or other credits due or to become due 
to the judgment debtor.!^ Such an execution has 
been designated a “suggestee execution,”!* a “gar¬ 
nishee execution,” see infra subdivision b of this 
section, and an “installment execution,” see infra 
subdivision c of this section. 

b. Under New York Statutes 

(1) In general 

(2) Income subject 

(3) Proceedings 

(1) In General 

A garnishee execution under the New York statutes 


4 . Me.—Balch v. Pattee, 38 Me. 363. 

B. N.H.—Chase v. Hazelton, 7 N.H. 
171. 

6. Vt.—Brigrgs v. Qreen, 33 Vt. 665. 

7. Me.—Allen v. Doyle. 33 Me. 420 
—Cowan V. Wheeler, 31 Me. 439. 

8. Mass.—Bolt V. Burnell, 11 Mass. 
163. 

23 C.J. p 811 note 43. 

9. N.H.—Morse v. Child, 7 N.H. 581. 
28 C.J. p 811 note 44. 

Vt.—lilttle v. Sleeper, 37 Vt. 
105, 86 Am.D. 697—Perrin v. Reed, 
83 Vt. 62. 

11. Vt.—Little v. Sleeper, 37 Vt. 105, 
86 Am.D. 697. 

la. Vt—Skinner v. McDaniel. 5 Vt 
539. 

19- Vt—Skinner v. Watson, 4 Vt 
421. 

:14i Vt.—Skinner v. Watson, supra. 


16. Vt—Little V. Sleeper, 37 Vt 
105, 86 Am.D. 697—Hubbard v. 

Dewey, 2 Aik. 312. 

16. Mass.—Tobey v. Leonard, 15 
Mass. 200. 

17. W.Va.—Kincaid v. Vinson, 14 S. 
E.2d 266. 

Rules under: 

New York statutes see Infra sub¬ 
division b of this section. 

New Jersey statutes see infra sub¬ 
division c of this section. 
Xepeal of prior statutes 
The Act of 1939, by the express 
terms of which wa^es payable to 
any person ensraxed in private em¬ 
ployment were made subject to sugr- 
gestion by Judgment creditors *'only 
as provided by this article,** super¬ 
seded and repealed all prior statu¬ 
tory provisions whereby wages were 
made subject to suggestions on judg¬ 
ments, unless recognised by the Act 
of 1939.—^Kincaid v. Vinson, supra. 
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The rstum of aa oseoution wholly 
or partly unsatislled is necessary be¬ 
fore a suggestee execution can Is¬ 
sue.—Kincaid v. Vinson, supra. 

Zn Peoasylvanla 

(1) A wife seeking to enforce pay¬ 
ments to her for support may pro¬ 
ceed under a statute authorizing a 
levy on fifty per cent of her husband’s 
interest in trust.—In re Stewart’s 
Estate, 5 A.2d 910, 334 Pa. 356. 

(2) The statute making trusts 
subject to execution to enforce de¬ 
cree against husband for support of 
wife, to extent of fifty per cent of 
husband’s interest therein, did not 
expressly or by Implication repeal 
statute giving wife right to reach 
entire Income from testamentary 
trust, even though a spendthrift one. 
—In re Stewart’s Estate, supra. 

la W.Va.—Kincaid v. Vinson, 14 8. 

E.2d 266. 
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It t rtmtdial proetit dMlpned to give tho creditor a con* 
tinuing execution agalnat certain Income of the debtor. 
Under tuch an executlonf at the debtor’t ealary or In¬ 
come becomet payable a fixed percentage It deducted and 
applied to the Judgment. 

Under a New York statute, where a judgment 
has been recovered and execution thereon returned 
unsatisfied the judgment creditor may by a gar¬ 
nishee execution obtain a fixed percentage of any 
wages, debts, earnings, salary, profits, or income 
from trust funds, due or to become due the judg¬ 
ment debtor, provided such income exceeds a des¬ 
ignated sum per wcek.^® The garnishee execution 
is a remedial process^® in aid of a judgment previ¬ 
ously recovered against the judgment debtor.^i It 
is an execution against property rather than one 
against the person ,22 and amounts to a demand and 
authorization by the court to pay the amounts spec¬ 
ified thercin.23 

The purpose of the statute is to secure to the 
judgment creditor a continuing execution against 
the debtor’s salary as it is earned, and to compel 
the employer to withhold from the debtor a desig¬ 
nated percentage of such salary.24 The statute is 
designed to enlarge, not restrict, the remedies of 
a judgment creditor.25 


83 C.J.S. 

Retroactive operation. It has been held that such 
a statute is retroactive, and applicable to judgments 
recovered prior to the passage thereof as well as 
to those thereafter recovered,^^ and to existing 
trusts as well as to trusts thereafter established.^^ 

(2) Income Subject 

A garnishee execution may be used to reach trust 
Income, and, In general, any remuneration for personal 
services, such as compensation In the form of a salary 
or commissions. 

The term “earnings” as used in the statute covers 
all compensation for services.^* It is not necessary 
that the earnings, wages, or salary be payable at 
definite limes and in definite amounts^^ by virtue 
of an express contract.^® Earnings under an im¬ 
plied contract by which the judgment debtor is to 
be paid the reasonable value of his services may be 
subjected to a garnishee execution and, in prop¬ 
er proceedings instituted by the judgment creditor, 
the court may find such an implied contract to ex¬ 
ist, and may fix the reasonable value of the debt¬ 
or’s services for garnishee purposes,32 notwithstand¬ 
ing a claim on the part of the debtor or his employ¬ 
er that the debtor receives a very small amount, or 
nothing at all, for his services.®^ Compensation in 
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19. Statute held vaUd 

N.y.—Smith V. End icott-Johnson 

Corporation. 192 N.Y.S. 121, 199 
App.Div. 194, affirming: 189 N.T.S. 
873. 

Vrlor declsioiui construing and ap¬ 
plying earlier statute from which 
this statute was derived see 23 C.J. 
p 902 note 15-p 904 note 27. 

90. N.Y.—Smith v. Endicott-John- 
son Corporation, supra—Coller v. 
Sheffield Farms Co., 229 N.Y.S. 305, 
129 Misc. 600. 

21. N.Y.—Commercial Credit Corpo¬ 
ration V. Young. 16 N.Y.S.2d 324, 
258 App.Div. 323. 

23 C.J. p 902 note 15 fa]. 

22. N.Y.—In re Howard Hotel Cor¬ 
poration, 270 N.Y.S. 259, 150 Misc. 
782. 

Orders directing debtor to pay Judg¬ 
ment in installments see supra 8 
383. 

23. N.Y.—Penrose & McEniry y. 
Manogue, 221 N.Y.S. 758, 129 Misc. 
•512. 

24. N.Y.—^Reliance Investing Co. v. 
Power, 240 N.Y.S. 585. 136 Misc. 
694. 

23 C.J. p 903 note 17. 
affegt aa ooatlaulag layy 
The garnishee execution becomes a 
lien and a continuing levy on the 
earnings or other Income due or to 
become due to the Judgment debtor, 
to the extent of the percentage des¬ 
ignated in the astute.—Sarver v. 
Towne, 84 N.E.2d 813, 285 N.Y. 264, 


reversing 23 N.Y.S.2d 700, 260 App. 
Div. 615—Wood V. Dock & Mill Co., 
184 N.Y.S, 225. 193 App.Div. 236. 

25. N.Y.—D. L. & W. Coal Co. v. 
Kenlon, 297 N.Y.S. 126, 164 Misc. 
32. 

Disability paymsats due under an 
insurance policy do not constitute 
debts, earnings, profits, or trust in¬ 
come under the statute, and such 
payments may be reached in their 
entirety. 

U.S.—Samuels v. Quartin, C.C.A.N. 
Y., 108 F.2d 789. 

N.Y.—Conlew, Inc., v. Qaltowsky, 28 
N.Y.S.2d 515, 262 App.Div. 214. 
Debt duo omployeo for past salary 
Where an employer has withheld 
the entire salary of the Judgment 
debtor for an extended period, a 
Judgment creditor who thereafter 
proceeds against the fund accrued is 
not limited, by the garnishee statute, 
to a designated percentage of such 
fund.—Reliance Investing Co. v. 
Power, 3401N.Y.S. 585, 136 Misc. 694. 

96. N.Y.—Laird v. Carton, 89 N.B. 
822, 196 N.Y. 169, 25 L.R.A..N.S., 
189, reversing II 6 N.Y.S. 851, 182 
App.Dlv. 176. 

23 C.J. p 902 note 12. 

97. N.Y.—Brearley School v. Ward, 
94 N.E. 1001, 201 N.Y. 8i6, 40 L. 
R.A..N.S.. 1216. Ann.CaB.1912B 251. 

28. N.T.—Bums v. Maurer, 131 N. 

Y.S. 344, 72 Misc. 481. 

23 C.J. p 902 note 16 (aj. 
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22. N.Y.—Wood V. Dock & Mill Co.. 

184 N.Y.S. 225, 193 App.Div. 236. 
Contra Jones v. Nlcoll, 131 N.Y.S. 
341, 343, 72 Misc. 483, 486. 

30. N.Y.—Wood V. Dock & Mill Co., 
184 N.Y.S. 225, 193 App.Div. 236. 

31. N.Y.—Wood V. Dock & Mill Co., 
supra—Flapan v. Hosenblum, 196 
N.Y.S. 892, 119 Misc. 625, appeal 
dismissed 199 N.Y.S. 36, 205 App. 
Div. 76. 

38. N.Y.—Schwartz Tire Corpora¬ 
tion V. Gershon, 290 N.Y.S. 63, 160 
Misc. 439. 

33. N.Y.—Wood V. Dock & Mill Co., 
184 N.Y.S. 225. 193 App.Div. 236— 
Pfeiffer v. Palace Market. 248 N. 
Y.S. 402, 139 Misc. 295. 

■mploymeut by corporation owned 
by debtor’s wife 

Where a Judgment debtor was em¬ 
ployed by a corporation which was 
practically owned by his wife, and 
received no pay for his services, al¬ 
though they were reasonably worth 
sixty dollars a week, it was held 
proper to Issue a garnishee execu¬ 
tion for six dollars a week.—B7apan 
V. Rosenblum. 196 N.Y.S. <892, 119 
Misc. 625, appeal dismissed 199 N.Y. 
S. 36, 205 App.Div. 76. 

■zpress ooatraot 

The Judgment creditor is net en¬ 
titled to have the court fix the debt¬ 
or’s salary for the purpose of a 
garnishee execution where there ex¬ 
ists an express contract of employ¬ 
ment at less than the minimum sal- 
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the form of commissions is subject to a garnishee 
execution.*^ 

Debts. It has been held that the word “debts” as 
used in the statute should be given a limited mean¬ 
ing,86 that it should be read cjusdem generis,86 and 
that it embraces only debts of the character of wa¬ 
ges, earnings, and salary.37 However, it has also 
been held that the term “debts” in the statute is used 
in the general sense of the word,88 that it includes 
contractual debts,88 and that it is not limited to such 
debts as arise from the debtor’s personal labor or 
service.^® 

Trust income. The income of a beneficiary from 
a trust fund may be reached by a garnishee execu- 
tion.^i In determining whether the judgment debt¬ 


or has such an interest in the trust as may be 
reached by a garnishee execution the test is wheth¬ 
er he has a right to the use of the income.^8 if 
under the terms of the trust the trustee may in his 
discretion apply the income either to the use of the 
judgment debtor or to the use of some one else, in¬ 
come allotted to the debtor can be reached by the 

garnishee,^® income applied to the sole use of 

some one other than the debtor cannot be;^* and 
the income from a trust is not free from the credi¬ 
tor’s right to garnishee where the trust requires that 
the trustee, if he does not pay the income to the 

judgment debtor, must apply it to the use of the 

debtor and his dependents.^® 

The wages or salary of public officials or employ¬ 
ees,^® other than those employed by the federal gov- 


ary.—Francis H. Leggett & Co. v. 
Feldman, 268 N.Y.S. 340, 150 MIsc. 
24. 

34. N.T.—'Laird v. Carton, 89 N.E. 
822, 1*96 N.Y. 169, 25 L.R.A..N.S., 
189—Davldow v. John Hancock 
Mut. Life Ins. Co., 246 N.Y.S. 612, 
231 App.Div. 300. 

SmwlBga or loaiui agftlaat eoauiils- 
■loaa 

A garnishee execution is effective 
where the commissions earned ex¬ 
ceed the minimum amount required 
under the garnishee statute, even 
where the employee has become in¬ 
debted to his employer by borrowing, 
or by drawing against his commis¬ 
sions, a sum exceeding the amount 
of his commissions.—President and 
Directors of Manhattan Co. v. Wash¬ 
ington Haberdasheries, 296 N.Y.S. 
403, 163 Misc. 66—Rosenberg v. Par- 
lay Hats, 258 N.Y.S. 949, 144 Misc. 
519--23 C.J. p 902 note 16 [a] (’5). 

35. U.S.—Samuels v. Quartin, C.C. 
A.N.Y., 108 P.2d 789. 

23 C.J. p 902 note 16 [c]. 

36. U.S.—Samuels v. Quartin, su¬ 
pra. 

37. U.S.—Samuels v. Quartin, su¬ 
pra. 

38. N.Y.—Coller v. Sheffield Farms 
Co., 223 N.Y.S. 306. 129 Misc. 600. 
The tarn “debts’* inolndss every 

claim aad demand on which a Judg¬ 
ment for a sum of money could be 
recovered in an action.—Coller v. 
Sheffield Farms Co., supra. 

39. N.Y.—Coller v. Sheffield Farms 
Co., supra. 

CIroM prooeeds due to a tenant 
farmer for farm products are sub¬ 
ject to garnishment execution, not¬ 
withstanding the effect is to charge 
him with the whole cost of produc¬ 
tion.—Coller V. Sheffield Farms Co., 
supra. ^ 

N.Y.—Coller v. Sheffield Farms 
Co., supra. 


41. N.Y.—Sarver v. Towne, 34 N. 
E.2d 313. 285 N.Y. 264, reversing 
23 N.Y.S.2d 700, 260 App.Div. 615 
■—Sand V. Beach, 200 N.E. 821, 270 
N.Y. 281, modifying 280 N.Y.S 
789, 244 App.Div. 784—Judis v. 

Martin. 218 N.Y.S. 423. 218 App. 
Div. 402. motion granted 1*55 N.E 
■916, 244 N.Y. 605—Schaefer v. 

Fisher, 242 N.Y.S. 308, 137 Misc. 
420. 

23 C.J. p 902 note 16 [e]. 

Exemption of Imiiirmno* 

Enactment of statute providing 
that proceeds of life policy might not 
be subject to encumbrance or legal 
process does not repeal statute pro¬ 
viding that certain • income from 
trust fund may be made subject to 
execution, but established exemption 
from Its provisions.—Crossman Co. 
V. Rauch. 188 N.E. 748, 263 N.Y. 264, 
reversing 264 N.Y.S. Ill, 238 App. 
Div. 299. 

latent of creator 

It is immaterial that the creator of 
the trust intended the income there¬ 
from to be entirely exempt from the 
claims of the beneficiary’s creditors. 
—Sand V. Beach, 200 N.E. 821, 270 
N.Y. 281. modifying 280 N.Y.S. 789, 
241 App.Div. 784. 

Income not yet due 

It is not necessary that the income 
be due at the time the garnishee or¬ 
der is made and the execution 
served; the lien attaches when and 
if the day of payment arrives.— 
Hamilton v. Drogo, 150 N.E. 496, 241 
N.Y. 401, reversing 210 N.Y.S. 859, 
214 App.Div. 819—In re Randolph's 
Will, 288 N.Y.S. 678, 159 Misc. 688. 

Assignment of Inooms 

Where the beneficiary’s interest is 
inalienable, the percentage due the 
Judgment creditor is based on the 
entire income rather than on the dif¬ 
ference between the entire income 
and the portion thereof ineffectively 
assigned by him to his wife.—In re 
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Randolph’s Will, 288 N.Y.S. 678. 169 
Misc. 688. 

42. N.Y.—Sand v. Beach. 200 N.E. 

821, 270 N.Y. 281. modifying 280 
N.Y.S. 789, 244 App.Div. 784. 

23 C.J. p 902 note 16 [f]. 

4b3. N.Y.—Sand v. Beach, supra— 
Hamilton v. Drogo, 150 N.E. 496, 
241 N.Y. 401, reversing 210 N.Y.S. 
859, 214 App.Dlv. 819. 

44. N.Y.—Sand v. Beach, 200 N.E. 
821, 270 N.Y. 281, modifying 280 
N.Y.S. 789, 244 App Div. 784—Ham¬ 
ilton V Drogo, 150 N.E. 496, 241 
N.Y. 401, reversing 210 N.Y.S. 859, 
214 App.Div. 819. 

ZUterfereuoe with trustee’s disore- 
tlou 

Trustee’s discretion under such 
circum.<4tances is not subject to Ju¬ 
dicial interference, as regards cred¬ 
itor's right to reach beneficiary’s 
Interest.—Sand v. Beach. 200 N.E. 
821, 270 N.Y. 281, modifying 280 N. 
Y.S. 789, 244 App.Div. 784—Hamilton 
V. Drogo, 150 N.E. 496, 241 N.Y. 401, 
reversing 210 N.Y.S. 859, 214 App. 
Div, 819. 

45. N.Y.—Sand v. Beach. 200 N E. 
821, 270 N.Y. 281, modifying 280 
N.Y.S. 789, 244 App.Div. 784. 

48. N.Y.—^Rickey v. Slingerland, 256 
N.Y.S. 901, 904, 143 Ml.se. 583. 

23 C.J. p 903 note 20 [a]. 

Legislative power 

"Statutes authorizing garnishment 
of the salaries or wages of public 
officials or employees are within the 
Legislature’s power.”—Rickey v. 
Slingerland. supra. 

Necessity of speolfylng bureau 
The salaries of employees of the 
city of New York are subject to 
garnishment, but the garnishee or¬ 
der must specify the particular de¬ 
partment or bureau In which the 
judgment debtor is employed.— Draco 
Realty Corporation v. Krapp, 24 N. 
Y.S.2d 173, 175 Misc. 589. 
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88 <C.J.8; 


ernment,*^ are subject to gamisbiiient under this 
section. 

A bounty or gif t is not included under the term$ 
of the statute.** 

(3) Proceedings 

Proceedingt to obtain and anforea a OArnIthaa axacu- 
tlon must follow the atatutaa. Whila tha dabtor naad not 
ba notifladf an axacutlon agalnat hla aalary muat ba 
aarvad on hla amployar. Fallura of tha amployer to pay 
ovar tha raqulrad parcantaga randara him llabla to an 
action tharafor. 

Garnishee proceedings are purely statutory,^® and 
to enable the judgment creditor to avail himself 
thereof he must comply strictly with the provisions 
of the statute.^0 The garnishee execution must be 
issued out of a proper court^i and served on the 
employer.®* The garnishee execution may be ob¬ 
tained without notice to the judgment debtor®* but 


must be preceded, by the return of an execution un¬ 
satisfied.®^ If there is more than one garnishee 
execution outstanding, they are satisfied one at a 
time, in their order of priority.®® A garnishee ex¬ 
ecution may be issued on an assigned claim.®® 
Order for garnishee execution. It is necessary 
to obtain an order for the issuance of the garnishee 
execution.®*^ Such an order is an ex parte court 
order and not a judge’s order.®® It is better prac¬ 
tice to file the order prior to the issuance of the 
garnishee execution,®® and filing will be required 
on the motion of any interested party or person;®® 
but the failure so to file is not a jurisdictional de- 
fect®i and, in the absence of damage, or intervening 
rights of third persons, will not invalidate the gar¬ 
nishee execution.®* The order will be granted only 
on satisfactory proof of the required facts.®* 
Modification. The garnishee order and execution 


47. K.T.—Tleeves v. Crownshleld, 8 
N’.H.Sd 288, 274 N.T. 74. Ill A.Li.R. 
389, afflrmlngr 292 N.Y.S. 766, 162 
Misc. 118—'Bool Bnoral Co. v. Coy¬ 
ne, 284 N.Y.S. 960. 168 Misc. 18. 

Work relief paymeuta 
Money received for work on re¬ 
lief projects from Works Progress 
Administration, a federal agency. Is 
not subject to garnishee process.— 
Dlbner v. Cousminer, 283 N.Y.S. 369, 
157 Misc. 229. 

48. U.S.—In re Hoag, I>.C.N.T., 227 
P, 4-80. 

23 C.J. p 902 note 16 [d]. 

49. N.Y.—Coller' v. Sheffield Farms 
Co., 223 N.Y.S. 305. 129 Misc. 600. 

50L XJ.S.—^In re Murphy, D.C.N.Y., 
221 F. 449. 

23 C.J. p 903 notes 18, 19. 

FUiag of txanserlpt 

(1) Where a garnishee execution 
is sought in a county other than the 
one in which a Judgment was ren¬ 
dered, a transcript of the Judgment 
must be filed in the county in which 
the execution is issued.—In re How¬ 
ard Hotel Corporation, 270 N.Y.S. 
259. 150 Misc. 782. 

(2) A garnishee execution may be | 
issued to a marshal of New York 
City under Judgment entered in New 
York city court notwithstanding a 
transcript of that Judgment has been 
docketed In office of clerk of coun¬ 
ty, since the filing of transcript In 
county clerk's office did not give su¬ 
preme court exclusive Jurisdiction 
over the issuance of a garnishee ex¬ 
ecution.—Hausman V. Steiner, 13 N. 
T.Sk2d 667, 171 Misc. 676, reversing 
10 N.Y.&2d 783, 170 Misc. 712. 
Fxooadwrs as dspendeat cm wlistlMr 

oonit Is of rsoord 
If the garnishee order is to be 
issued out of a court which is not 
a court of record, the execution must 
be Issued by a Judge or Justice of 


such court; If the court Is one of 
record, a Judge or Justice thereof 
must issue an order directing that 
an execution issue.—Salm v. Stro¬ 
heim & Romann, 261 N.Y.S. 694, 146 
Misc. 173—23 C.J. p 903 note 19 [d]. 
51. City court of Bnifalo 
N.Y.—Shackman v. 0.<*borne, 13 N.Y. 

S. 2d 854. 267 App.Div. 1037. 

68. N.Y.—Salm v. Stroheim & Ro- 
mann. 261 N.Y.S. 694, 146 Misc. 173. 
23 C.J. p 903 note 20 [c], [dj. 
Servloe of order only 
It is insufficient to serve merely 
the order dlrcoting the issuance of 
an execution.—Salm v. Stroheim & 
Romann, 261 N.Y.S. 694, 146 Misc. 
173. 

Trustee in bankruptcy 

If the employer has been adjudi¬ 
cated a bankrupt and a trustee ap¬ 
pointed, the garnishee execution 
must be served on the trustee to 
reach wages accruing thereafter.— 
In re Murphy, D.C.N.Y., 221 P. 449. 
63. N.T.—Smith v. Bndlcott-John- 
Bon Corporation, 192 N.Y.S. 121, 
199 App.Div. 194, affirming 189 N. 

T. S. 673. 

23 C.J. p 903 note 19 [e]. 

54. N.Y.—Hausman v. Steiner, 13 
N.Y.S.2d 667, 171 Misc. 676, re¬ 
versing 10 N.Y.S.2d 733, 170 Misc. 
712. 

23 C.J. p 902 note 15 [aj. 

Bights of Junior gamislieo lienor 
A Junior garnishee lienor has such 
an interest as entitles him to apply 
for vacatur of order permitting is¬ 
suance of garnishee execution in fa¬ 
vor of another Judgment creditor be¬ 
fore return of execution unsatisfied. 
—Hausman v. Steiner, supra* 

56. N.T.—Pfeiffer v. Palace Mar¬ 
ket, 248 N.Y.S. 402, 139 Misc. 295. 

56. N.Y.—Smith v. Bndicott-John¬ 
son Corporation, 192 N.Y.S. 121, 


199 App.Div. 194, affirming 189 N. 
T.S. 673. 

67. Contents of order 

(1) A garnishee order is not ren¬ 
dered Invalid by its failure to state 
expressly that allowance is to be 
made for those weeks in which the 
debtor's salary falls below the min¬ 
imum.—Smith V. Endicott-Johnson 
Corporation, 189 N.Y.S. 673. affirmed 
192 N.Y.S. 121, 199 App.Div. 194. 

(2) The garnishee order may di¬ 
rect the employer to turn over the 
required percentage at reasonable in¬ 
tervals, as for example, semiannual¬ 
ly.—Wood V. Dock & Mill Co., 184 N. 
Y.S. 22.5, 193 App.Div. 236. 

5a N.Y.—.p. B. Matthews & Co. v. 
Maskln, 29 N.Y.S.2d 22, 176 Misc. 
728. 

69. N.Y.—Guaranteed Title & Mort¬ 
gage Co. V. Calleran, 16 N.Y.S.2d 
413. 

00. N.T.—P, B. Matthews & Co. v. 
Maskln, 29 N.Y.S.2d 22. 176 Misc. 
728. 

61. N.Y.—Guaranteed Title & Mort¬ 
gage Co. V. Calleran, 16 N.Y.S.2d 
413. 

ea N.Y.—P. B. Matthews & Co. v. 
Maskin, 29 N.Y.S.2d 22. 176 Misc. 
728—Guaranteed Title & Mortgage 
Co. V. Calleran, 16 N.Y.S.2d 418. 

63. N.Y.—Friedman v. McHugh, 293 
N.Y.S. 345, 161 Misc. 856. 

Proof that an ezeoutlon hai bean 
ratnned unnatlslled may be made by 
affidavit "or otherwise;" and a court 
clerk's notation that execution was 
returned unsatisfied has been held 
sufficient.—Harlem Metal Corpora¬ 
tion V. Segal. 3 N.Y.S.2d 969, 971, 167 
Misc. 321. 

Pacts obtalnsd by tslspbons 
Statement In affidavit for garnishes 
execution based on facts obtained by 
telephone is insufficient without. 
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are subject to' modification^^ on the application of 
either party^^ on a showing that conditions have 
changed from those existing when the order was 
made and the execution issued.^^ However, the 
fact that the order has not been appealed from, or 
in any way modified, does not render it res judi¬ 
cata on the rights of the parties.®^ 

Enforcement of garnishee execution. The gar¬ 
nishee execution can be effective only if served on 
an employer who is amenable to the process and 
jurisdiction of the court.®® Thus salary paid by a 
foreign corporation which is not present in the 
state for the purpose of process cannot ordinarily 
be reached.®® In general, the acquisition of juris¬ 
diction in the case of a nonresident employer or 
judgment debtor is governed by the principles ap¬ 
plicable to attachments.*^® While it has been held 
that the situs of the contract between the judgment 


debtor and his employer must be within the court's 
jurisdictional it has also been held, by virtue of an 
amendment to the attachment statutes, that gar¬ 
nishee proceedings will lie with respect to a salary 
or debt payable by a foreign corporation to a non¬ 
resident if the corporation is subject to the process 
of the court.*^® 

If the person to whom the execution is presented 
fails to pay over the percentage of indebtedness re¬ 
quired, he is liable to an action at law therefor by 
the judgment creditor.*^® The action so provided 
for is the sole remedy for failure to comply with 
the execution the court has no authority to en¬ 
force it*^® by summary ordcr.*^® The general rules 
as to parties,pleadings,*^® and evidence*^® have 
been applied in such actions. The burden is on the 
judgment creditor to establish that the employer 
owed the judgment debtor earnings or salary in an 


proof as to recofrnltlon of the voice. 
—iFrIedman v. McHugh. 293 N.Y.S. 
345. 161 MIrc. 856. 

A typographical error In the af¬ 
fidavit accompanying the application 
for a garniRhee order does not In¬ 
validate a garnishee execution Issued 
thereon.—Harlem Metal Corporation 
V. Segal, 3 N.Y.S.2d 969. 167 Misc. 
321. 

et. N.Y,— Wood V. Dock & Mill Co., 
184 N.Y.S. 225, 193 App.Dlv. 236 
—Coller V. Sheffield Farms Oo., 223 
N.Y.a. 305, 129 Misc. 600. 

Who may ontortala applloatlon; col¬ 
lateral attack 

(1) Application for modification of 
garnishee’s execution may be made 
to Judge or Justice l.ssuing it or to 
court from which execution issued. 
—In re Howard Hotel Corporation, 
270 N.Y.S. 2,59, 150 Misc. 782. 

(2) Garnishee execution against 
income due judgment debtor is not 
subject to collateral attack, and any 
modification of order must be sought 
in tribunal of original jurisdiction. 
—In re Randolph's Will, 288 N.Y.S. 
6T8. i«59 Misc. 688. 

6A N.Y.—Smith v. Endlcott-John¬ 
son Corporation, 192 N.Y.S. 121, 
199 App.Dlv. 194, affirming 189 N. 
Y.S. 673—Wood V. Dock & Mill 
Co., 184 N.Y.S. 226, 193 App.Dlv. 
236. 

ee- N.Y.—Wood V. Pock A Mill Co., 
supra. 

•7. N.Y.—VanValkenburgh v. Bish¬ 
op, 164 N.Y.S. 86. 

6A N.Y.—^Penrose & McBniry v. 
Manogue, 221 N.Y.S. 758, 129 Misc. 
512. 

•9- N.Y.—Penrose A McBniry v. 
Manogue, supra. 

TO. N.Y.—Commercial Credit Corpo¬ 
ration V. Young, 16 N.Y.8.2d 824, 
258 App.Dlv. 328—Brook v. Brock, 


18 N.Y.S.2d 648. 173 Misc. 172— 
Carpenter v. Farabaugh. 262 N.Y. 
S. 60-9. 146 Misc. 625—Penrose & 
McBniry v. Manogue, 221 N.Y.S. 
768, 129 Misc. 512. 

71. N.Y.—Morris Plan Co. v. Mil¬ 
ler. 169 N.Y.S. 37. 102 Misc. 4 70. 

Bmplosrment eontract with foralgw 
oorporatlon 

(1) Where judgment debtor had 
resided in New York when served 
with .summons and complaint, but 
had subsequently become a Pennsyl¬ 
vania resident and entered into con¬ 
tract of employment in Pennsylvania 
with Pennsylvania corporation, or¬ 
der directing Issuance of garnishee 
execution against debtor’s wages was 
held void for lack of Jurisdiction on 
the ground that the res was the con¬ 
tract of employment and was beyond 
the court’s Jurisdiction.—'Commercial 
Credit (Corporation v. Young. 16 N.Y. 
S.2d 324, 258 App.Dlv. 323. 

(2) ‘Trior to 1936 it was well set¬ 
tled that a garnishment of salary 
due or to become due from a foreign 
corporation only authorized to do 
business in this stale would not He 
where the non-resident debtor per¬ 
forms no services and In fact re¬ 
ceives no remuneration here.*’—Brock 
V. Brock, 18 N.Y.S.2d 648, 173 Misc. 
172. 

78. N.Y.—Brock v. Brock, 18 N.Y. 

S.2d 648, 173 Misc. 172—Tishman 
Realty & Construction Co. v. Spen¬ 
cer, 24 N.Y.S.2d 297. 

Batroactiva oparatloa 

The amendment of section of civil 
practice act relating to garnishee 
execution, providing that managing 
agent of foreign corporation author¬ 
ized to do business In the state 
should be deemed to represent the 
corporation for purposes of carrying 
out provisions of such section, was 
inapplicable to garnishment proceed- 
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Ing instituted prior to effective date 
of such amendment —^Commercial 
Credit Corporation v. Young, 16 N.Y. 
S.2d 324. 258 App.Dlv. 323. 

73. N.Y.—Wood v. Dock A Mill Co., 
184 N.Y.S. 225, 193 App.Dlv. 236. 

23 C.J. p 904 note 24. 

diaslgnment 

A Judgment creditor’s cause of ac¬ 
tion against an employer who has 
not complied with the garnishee or¬ 
der and execution may be assigned. 
—Smith v. Endicott-Johnson Corpo¬ 
ration. 192 NY.S 121, 199 App.Dlv. 
19 i, affirming 189 N.Y.S. 673. 

74. N.Y.—Penrose A McBniry v. 
Manogue, 221 N.Y.S. 758, 129 Misc. 
512. 

23 C.J. p 904 note 25. 

75w N.Y.—^Keve v. Columbia Kid 
Hair Curlers Mfg. Co., 143 N.Y. 
S. 1072, 161 App.Dlv. 918—Penrose 
A McBniry v. Manogue, 221 N.Y.S. 
758, 129 Misc. 512. 

78. N.Y.—Matter of Pratt, 143 N. 

Y.S. 1025, 168 App.Dlv. 695. 

77. N.Y.—^Demuth v. New York Life 
Ins. A Trust Co., 150 N.Y.S. 981, 
165 App Div. 77—Van Wic v. Del¬ 
aware A Hud.son Co., 127 N.Y S. 
1-84, 71 Misc. 25. 

23 C.J. p 904 note 24 [b]. 

78. N.Y.—Rosenatock v. New York, 

89 N.Y.S. 948. 97 App.Dlv. 337, af¬ 
firmed 74 N.B. 112.5, 181 N.Y. 650 
—Lutklns v. Dutkins, 148 N.Y.S. 
174, 85 Mlac. 148—Reynolds v. 

Harlem Constr. Co.. 128 N.Y.S. 642 
71 Misc. 446—Van Wie v. Dela¬ 
ware A Hudson Co., 127 N.Y.S. 184, 
71 Misc. 25. 

23 C.J. p 904 note 24 [c]. 

78. N.Y.—Saks v. McDonald, 164 N. 
Y.S. 756. 

23 C.J. p 904 note 24 [d]. 
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amount equal to or exceeding the minimum speci¬ 
fied in the statute.^^ Recovery in such an action, is 
limited to the amount due under the garnishee for 
the period between the service of the garnishee ex¬ 
ecution and the commencement of the action.^^ An 
employer may raise the defense that the debtor was 
not in its employ at the time of the service on it 
of the garnishee execution but such defense will 
not prevail where the debtor subsequently became 
an employee, and the employer retained the execu¬ 
tion without having moved to vacate or modify it.*^ 

e. Under New Jersey Statutes 

In New Jersey, an Inetallment execution may taeue 
under which a Judament creditor may obtain a portion 
of certain Income regularly derived by the Judgment 
debtor. 

Under the New Jersey statutes, provisions sim¬ 
ilar to those in New York, see supra subdivision b 
of this section, permit a judgment creditor to ob¬ 
tain a percentage of the debtor’s income through the 
issuance of an installment execution, by order of a 
judge or court, on an unsatisfied judgment, after 
the return of an execution unsatisfied, where the 
wages, debts, earnings, salary, income from trust 
funds, or profits due and owing to the judgment 
debtor, or thereafter to become due and owing to 
him, exceed a designated sum.®^ With respect to 
its intended effect, the statute is remedial and must 


be liberally construed,^^ in pari materia with other 
acts dealing with the subject of executions.** An 
installment execution may issue on an order or de¬ 
cree of the court of chancery as well as on a judg¬ 
ment of a court of law but the right to issue an 
installment execution under this section does not 
carry with it any authority to make an order direct¬ 
ly requiring the debtor to pay a designated sum per 
week.** The execution creates a lien in favor of 
the judgment creditor on the wages due and to be¬ 
come due to the judgment debtor.** 

The debtor’s salary cannot be reached unless it 
exceeds the minimum set forth in the statute.®® 
The salary of a public officer can be reached.®^ 

Proceedings. The statute is in derogation of the 
procedure at common law®* in that it takes from 
the debtor without notice and without a hearing, 
property which, except for the statute, is exempt 
from execution.®* The procedure, therefore, mujt 
be in strict compliance with the express require¬ 
ments of the statute,®^ and no intendment will be 
made to enable the court or a judge to assume ju¬ 
risdiction, in the absence of the jurisdictional facts 
properly evidenced.®* 

Enforcement. The employer or garnishee is ob¬ 
liged to pay the amount called for in the execution, 
and if he fails to do so an action of debt will lie 


ao. N.Y.—Wood V. Dock & Mill Co., 
184 N.Y.S. 225, ItiS App.Div. 23$. j 
23 C.J. p 903 note 21 [a], [b]. 

81. N-Y.—^Decorative Furniture 
Frame Corporation v. Strand Art 
Period Furniture Co., 257 N.Y.S. 
$31, 144 Misc. 1. 

88 . N.Y.—Smith v. Endlcott-John¬ 
son Corporation, 189 N.Y.S. 673, 
affirmed 192 N.Y.S. 121, 199 App. 
Dlv. 194. 

83. N.Y.—Smith v. Endicott-John- 
eon Corporation, supra. 

84. N.J.—Morris Plan Industrial 
Bank of New York v. Kemeny. 8 
A.2d 769, 123 N.J.Law 389. 

23 C.J. p 904 notes 28-30. 

Travt inooma 

This statute has been held to sup¬ 
ersede a previous statute which af¬ 
forded immunity from execution to 
trust Income which did not exceed 
four thousand dollars per annum.— 
Karcum v. Greene, 166 A. 717, 111 
N.J.Law 129. 

Mtata lisld rsivoaotiva 
N.J.—^Petersen v. Jersey City, 97 A. 
963, 89 N.J.Law 93—Russell v. 

Mechanics’ Realty Co.. 96 A. 657^ 
88 N.J.Law 632. 

23 C.J. p 902 note 12. 

Bffort to ooUoet bj ovdiaaxy ossmi. 
tloa 

It must appear that a bona fide 


effort to collect by ordinary execu¬ 
tion had been made and failed be¬ 
fore resort can be had to the pro¬ 
visions of this leirislation.—Trapp v. 
Brown, 104 A. 302. 303. 91 N.J.Law 
481, affirmed 107 A. 413, 93 N.J.Law 
171—23 C.J. p 904 note 28 [a], 

85. N.J.—^Harcum v. Greene, 166 A. 
717, 111 N.J.Law 129—Russell v. 
Mechanics* Realty Co., 96 A. 667, 
88 N.J.Law 532. 

88 . N.J.—Trapp v. Brown, 104 A. 
302, 91 N.J.Law 481, affirmed 107 
A. 418, 93 N.J.Law 171. 

87. N.J.—White v. White, 120 A. 
419, 94 N.J.Eq. 278—^Poeter v. Poe- 
ter, 194 A. 792, 15 N.J.Misc. 691. 

88 . N.J.—Berkowltz v. First Diet. 
Court of Jersey City, 166 A. 666, 
108 N.J.Law 345. reversiniT 162 A. 
240, 8 N.J.Misc. 847. 

Orders for payment see supra § 383. 

89. N.J.—Credit Adjusters & Collec¬ 
tors V. Bergen Essex Const. Co., 11 
A.2d755, 124 N.J.Law 882. 

90. N.J.—Georges v. Wegrockl, 4 A. 
2d 274, 122 N.J.Law 109. 

28 C.J. p 904 note 29 [b] (2). 

91. N.J.—Peterson v. Jersey City, 
97 A. 963, 89 N.J.Law 93. 

23 OmT. p 904 note 26 CbJ. 
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N.J.—Cross V. La Corte, 168 A. 849, 
11 N.J.Misc. 941. 

Member of leglelatnre 
N.J.—Georges v. Wegrockl, 4 A. 2d 
274. 122 N.J.Law 109. 

92. N.J.—Varbalow v. Philadelphia, 
Nat. Dank, 14 A.2d 648, 12'6 N.J. 
Law 117—Trapp v. Brown. 107 A. 
413, 93 N.J Law 171, affirming 3 04 
A. 302, 91 N.J.I.AW 481. 

93. N.J.—Varbalow v. Philadelphia 
Nat. Bank. 14 A.2d 548. 125 N.J. 
Law 147—Trapp v. Brown, 107 A. 
413, 93 N.J.Law 171, affirming 104 
A. 302, 91 N.J.Law 481. 

94. N.J.—Varbalow v. Philadelphia 
Nat. Bank. 14 A.2d 648, 125 N.J. 
Law 147—Trapp v. Brown, 107 A. 
413. 93 N.J.Law 171, affirming 104 
A. 302, 91 N.J.Law 481. 

23 C.J. p 904 note 28. 

The order must state the amount 
or percentage which is to be deduct¬ 
ed from the debtor’s wages and ap¬ 
plied to the Judgment.—^Bond Stores 
V. Friedman, 13 A.2d 493, 126 N.J. 
Law 80. 

96. N.J.—Trapp v. Brown, 104 A. 
802, 91 N.J.Law 481, affirmed 107 
A. 413. 98 N.J.Law 171. 
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§ 408 

against him>« If the garnishee is a corporation, | also to the person, agent, treasurer, or other •fidnci- 
liability extends not only to the corporation, but 1 ary ofl&cer to whom the execution was presented.*^ 

XVI. BXEOTTTION AaAIKBT PEBBON 

A. NATURE, RIGHT TO, AND PROCEEDINGS TO PROCURE 


§ 407. Nature, Purpose, and Effect 

Execution against the peraon Is effected by a writ of 
capias ad satisfaciendum, under which the sheriff arrests 
the defendant and Imprisons him until he aatisfles the 
Judgment or Is discharged by proceeding of law. The tak¬ 
ing out of a body execution precludes proceeding against 
the debtor's property while It is in force. 

Execution against the person is effected by the 
writ of capias ad satisfaciendum, under which the 
sheriff arrests defendant and imprisons him until 
he satisfies the judgment or is discharged by pro¬ 
ceeding of law.®8 Such an execution is an extra¬ 
ordinary remedy which as a general rule is not to 
be resorted to if the amount due on a judgment may 
be made by an ordinary execution against the prop¬ 
erty of the judgment debtor.®® According to some 
decisions the purpose of such execution is the col¬ 
lection of the amount due,l but according to other 
authorities statutes allowing imprisonment for debt 
in certain cases have for their object both the en¬ 
forcement of payment and the punishment of fraud¬ 
ulent debtors.^ It is not intended as punishment 
for failure to pay the judgment, but is permitted 
for the purpose of compelling the debtor to reveal 
property presumably withheld by him in fraud of 
his creditor, from which the judgment may be sat¬ 
isfied.® Proceedings to procure an execution against 
the person are a ‘‘civil action” within the meaning 
of codes and statutes.^ 

Effect. The taking out of a body execution pre¬ 


cludes the right to proceed against the debtor’s 
property, while it is in force.® It extinguishes an 
order of arrest,® and the latter is not revived by a 
reversal of the judgment.'? The arrest of the debtor 
does not, however, preclude the right of the credi¬ 
tor to retain collateral security.® 

Imprisonment of one of several defendants. In 
the case of a judgment against several defendants, 
the taking of one docs not affect plaintiff’s right to 
pursue the others until there is a payment in fact,® 
and each may be successively arrested and impris¬ 
oned if they were all originally brought into court; 
but imprisonment of one of the defendants, so long 
as it continues, is a good defense to a joint action 
on the judgment against all the defendants.!® On 
a joint judgment against several defendants the 
service of a capias ad satisfaciendum on one does 
not extinguish the lien of the judgment on the land 
of the others.!! 

§ 408. Constitutional and Statutory Provi¬ 
sions 

statutory provisions in the various jurisdictions pro¬ 
vide for proceedings by capiat ad satisfaciendum, and 
such statutes have been held constitutional. 

Proceedings by capias ad satisfaciendum are stat¬ 
utory.!® Statutes providing for imprisonment on a 
capias ad satisfaciendum or body execution have 
been held not unconstitutional as denying equal 


ga. N..T.—Credit Adjusters & Collec¬ 
tors V. Berpren Essex Const. Co., 
11 A.2d 755, 124 N.J.Law 382. 

97. N.J.—Credit Adjusters & Collec¬ 
tors V. Bergen Essex Const. Co., 
supra. 

98. U.S.—-In re Teuscher, C.C.Mo., 23 
F.Cas.No.13,846. 

9 C.J. p 1277 note 15. 

Body asaoutlon takH oloao-Jall exacu- 
tioa dlBtlnynialiod 
A "body execution" is an "execu¬ 
tion" which directs that, in accord¬ 
ance with the provisions thf'rcin set 
forth, the body of the defendant 
therein named be committed to Jail, 
whereas a "close-jail execution" is a 
body execution which has indorsed 
In or on it the statement that the 
cause of action arose from the will¬ 
ful and malicious act or neglect of 
defendant, and that defendant ought 
to be confined in close Jail.—Ex parte 
Thompson, 8 A.2d 107, 111 Vt. 7. 


Objsot of capias ad satisfaciendum 
is to take and retain body of defend¬ 
ant as pledge for payment of debt, 
and hence requirement of bond there¬ 
in is Irregular.—Commonwealth, to 
Use of Blystone v. Davis, 186 A. 382, 
122 Pa.Super. 280. 

99. Ind.—Baker v. State, 9 N.E. 711, 
109 Ind. 47. 

23 C.J. p 905 note 34. 

1. Colo.—Hershey v. People, 12 P. 

2d 346, 91 Colo. 113. 

23 C.J. p 906 note 35. 

The aonnsl fnsotioa of a "capias 
ad satisfaciendum" Is the compulsory 
surrender of Judgment debtor's prop¬ 
erty for the benefit of his creditors. 
—Duro Co. V. 'Wishnevsky, 16 A.2d 
64, 126 N.J.Law 7. 

8. N.Y.—Matter of Prime, 1 Barb. 

296, 1 Edm.Sel.Cas. 479. 

23 C.J. P 906 note 86. 
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3. Mich.—McDonell v. Colllngwood. 
193 N.W. 283, 222 Mich. 616. 

4. Tnd.—Baker v. State, 9 N.E. 711. 
109 Ind. 47. 

5. Mich.—Baehr v. Decker, 274 N.W. 
339, 280 Mich. 590. 

23 C.J. p 906 note 63. 

6. N.Y.—People v. Bowe, 81 N.Y. 43, 
6 Abb.N.Cas. 234. 

7. N.Y.—People v. Bowe, supra. 

8. Me.—Smith v. Strout. 63 Me. 206. 

9. N.Y.—New York Guaranty & In¬ 
demnity Co. V. Rogers. 71 N.Y. 
377. 

23 C.J. p 906 note 58. 

10. N.Y.—Chapman v. Hattv 11 
Wond. 41. 

11. Va.—Leake v. Ferguson, 2 Gratt. 
419, 43 Va. 419. 

18 . Mich.—Behrens v. Chevrle, 237 
N.W. 661, 266 Mich. 79. 
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protection of law.^S An act providing that the 
right to issue or enforce executions against the body 
on judgments theretofore rendered in particular 
causes of action is abolished abolishes the right to 
enforce such executions even when issued before 
the effective date of the act on judgments in such 
cases,and such an act is not unconstitutional.^^ 
A statute providing for cases wherein an offender 
may be relieved from imprisonment does not au¬ 
thorize a stay of body execution.^® A statutory 
provision for the release of civil prisoners confined 
under body execution does not repeal a provision 
for execution against the body of any defendant 
where judgment is obtained for a tort or trespass 
committed by such defendant.!^ 

§ 409, Time for 

The time within which the pleintlfT is entitled after 
Judgment to charge the body of the defendant in execu¬ 
tion Is generally provided for by statute; otherwise he 
must be allowed a reasonable time. 

At common law the practice seems to have been 
to sue out the writ at any time within a year from 
the rendition of the judgment, and if a defendant 


had been arrested under mesne process he remained 
in the custody of the sheriff or his bail until he was 
charged in execution.^* The time within which a 
plaintiff i$ entitled after judgment to charge the 
body of defendant in execution is sometimes ex¬ 
pressly prescribed by statute and where this 
is the case defendant must be charged within such 
time or the execution will be vacated unless rea¬ 
sonable cause is shown to the contrary.^® Where, 
however, such provision is not made, plaintiff must 
be allowed a reasonable time within which to charge 
his debtor.^^ Delay in issuance is not excused by 
the pendency of supplementary proceedings, or 
the absence of the debtor from the state,*8 or the 
fact that an execution would have brought nothing 
in satisfaction,^^ or a scire facias against the debt¬ 
or’s bail,25 but is excused where caused by negotia¬ 
tions for settlements^ or where defendant is con¬ 
fined in a penitcntiary.27 The debtor’s coming into 
court for surrender by bail does not operate as a 
waiver of time with respect to the issuance of an 
execution.28 


13. Ill.—liipman V. Goebel. 102 N. 
H. 203. 8B7 Ill. 315, certiorari de¬ 
nied 66 sot. 608, 294 U.S. 712, 79 
L.Ed. 1246. 

14. Ill.—lUelwlsa v, Gawlinakl, 0 N. 
B.2d 262, 290 Ill.App. 609—In re 
Monaco. 6 N.E.2d 765. 287 Ill.App. 
640. 

Mich.—Ex parte Landaal, 262 N.W. 
897, 273 Mich. 248. 

15. Mich.—Ex parte liandaal, aupra. 
16- N.Y.—nazer v. Hlmmel, 2 N.T. 

S.2d 866, 166 Miec. 663. 

17. Colo.—Erlsman v. McCarty, 236 
P. 777, 77 Colo. 289. 

18. U.S.—^Norman v. Manciette, C.C. 
Or., 18 F.Cas.No.l0.30n, 1 Sawy. 484. 

19. Colo.—Roll V. Davla, 277 P. 767, 
86 Colo. 694. 

23 C.J. p 905 note 40. 

Xn. Wolilgraa. 

(1) Coinp.Ii.l915 S 12838, providing 
that, when any defendant at the time 
Judgment shall be rendered against 
him shall be in custody, either on 
process in the suit in which such 
Judgment shall have been rendered, 
or on being surrendered in discharge 
of bail in such suit, plaintiff shall 
charge defendant in execution there¬ 
on within twenty days after Judg¬ 
ment, applies only when defendant 
at the time the judgment is rendered 
16 in custody, either on capias ad re¬ 
spondendum or by reason of his hav¬ 
ing been surrendered in discharge of 
his ball.—McDonell v. Collingwood, 
193 N.W. 288, 222 Mich. 616. 

(2) Comp.Li.l916 9 12839, providing 
that when any defendant shall be in 
custody on a surrender in discharge 


of his ball, made after a Judgment 
obtained against him, and such ball 
shall be thereafter exonerated, plain¬ 
tiff must charge defendant in execu¬ 
tion thereon, within twenty days 
after such surrender, or, if an ex¬ 
ecution against the property of such 
defendant shall have been issued, 
within tTfenty days after the return 
day of such execution, applies only 
when defendant is not in custody at 
the time the Judgment is rendered, 
but is thereafter surrendered to the 
custody of the officer and his ball 
exonerated.—McDonell v. Colling¬ 
wood, supra. 

(3) The purpose of Comp.U.1916, 
SS 12838 and 12839, relating to charg¬ 
ing defendant in execution, is to 
compel a plaintiff who has procured 
the incarceration of a defendant to 
move with promptness in the en¬ 
forcement of his rights; if defendant 
be actually in custody when Judg¬ 
ment is rendered, plaintiff must 
cause execution against the body to 
be Issued within twenty days there¬ 
after, and, if not in custody by rea¬ 
son of compliance with the provi¬ 
sions as to bail, plaintiff must issue 
execution against defendant’s prop¬ 
erty and have it returned before he 
can secure an execution against his 
body.—McDonell y» Collingwood, su¬ 
pra. 

<4) Comp.L.l915 i 12838 does not 
apply where defendant is at large 
under Jail-limits bond.—Weurdlng v. 
Ottawa Circuit Judge, 203 N.W. 87, 
230 Mich. 300. 

(5) Statute requiring plaintiff in 
Judgment to charge defendant in ex- 
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ecutlon within twenty days where 
defendant is In custody of officer 
applies only to cases commenced by 
capias ad respondendum, and did not 
apply to case begun by summons.— 
Lindow V. Mudge, 253 N.W. 196, 266 
Mich. 11. 

In, New York, whore no order of ar¬ 
rest was obtained by plaintiff and 
defendant was not imprisoned under 
any process issued in action in which 
Judgment was entered pursuant to 
stipulation, failure to move for body 
execution for sixteen months after 
execution against property was re¬ 
turned unsatisfled did not constitute 
••laches,” barring right to body ex- 
ecutlon.--Slegel v. Tobias, 19 N.Y.S. 

2d 337, 173 Mlsc. 868. .. 

23 C.J. p 905 note 40 [bj. 

80. N.Y.—Levison v. Harris. 184 N. 
Y.S. 12. 

23 C.J. p 905 note 41. 

21. U.S.—Norman v. Manciette, C.C. 
Or., 18 P.Cas.No. 10.300. 1 Sawy. 484. 

88 . N.Y.—Newgas v. Solomon, 20 
Abb.N.Ca8, 175. 

23. Vt.—Yatter v. Smllle, 47 A. 1070, 
72 Vt. 349. 

84i Vt.—Yatter v. Smllie, supra, 

85. Vt.—Yatter v. Smllie, supra. 

86 . Mich.—Lapham v. Oakland Clr. 
Judge. 136 N.W. 694, 170 Mich. 564. 

87. Colo.—Roll V. Davis, 277 P. 767, 
86 Colo. 694. 

aa Vt—Yatter v. Smllie. 47 A. 1070, 
72 Vt 849. 
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§ 410. Jurisdiction and Authority to Issue 

Jur ltd lotion and authority to luue the writ depend 
larpoly on the etatutory.provlalone of the particular Ju- 
riidictlon. 

The rules as to jurisdiction and authority to is¬ 
sue the writ vary in difYerent jurisdictions and de¬ 
pend largely on statutory provisions and the writ 
may be issued by, and only by, a court properly 
authorized to do so.29 Where a body execution is 
issuable against a debtor who defrauds his credi¬ 
tors, the court of the state where a judgment 
against such debtor is recovered may award such 
execution against him, although some of the fraud¬ 
ulent acts were committed by him during his tem¬ 
porary absence from the state.^® Imprisonment 
for debt on process from federal courts having 
been abolished by act of congress in all states which 
have abolished it by law, the federal courts in 
such states have no jurisdiction of a suit for the 
enforcement of a state statute, highly penal in its 
nature, with regard to fraudulent debtors.^i 

§ 411. Right to 

The right to a eaplai ad aatiafaclendum exlata at 
common law In the case of trespaes vl et armla, but In 
other cases the right depends on the statutes authorizing 
such execution, and one seeking to exercise such right 
must bring his case clearly within the statute. 

The right to imprison by means of a capias ad 
satisfaciendum exists at common law and has long 


been authorized by statute.^^ Originally the capias 
ad satisfaciendum lay at common law only in tres¬ 
pass vi et armis.33 Owing to the difficulty experi¬ 
enced in procuring the appearance of defendants 
statutes were enacted from time to time giving the 
capias ad respondendum as the mesne process in 
certain other cases,and the capias ad satisfacien¬ 
dum was held to follow as a common-law incident,®® 
the rule being that a capias ad satisfaciendum would 
lie in all cases where a capias ad respondendum 
might have been used as the process to bring de¬ 
fendant before the court.®® It follows then that the 
right to issue an execution against the body is de¬ 
pendent on statutes either expressly authorizing such 
execution or authorizing arrest on mesne process.®*^ 
Such statutes have been held to be penal in their 
nature and to be subject to the rule of strict con¬ 
struction.®® To entitle one to such an execution he 
must bring his case clearly within the provisions of 
the statute.®® When this is done, however, he is 
entitled thereto, although other remedies may be 
available.^® Where the statutes are uncertain, the 
common law is applicable.^! In determining plain¬ 
tiff’s right to execution against the person the court 
is not concerned with the wisdom of plaintiff’s 
procedure.^® Under ssome statutes, execution 
against the person may issue in any action in which 
defendant may be civilly arrested because of the 
nature of the action.^® 


29. N.Y.—Adolf GoViel, Inc, v. Weil. 
31 N.Y.S.2d 317, 263 App.Dlv. 817 
—^Wilson & Co. V. Hershkowitz, 298 
N.Y.S. 14. 163 Misc. 721. 

23 C.J. p 905 note 49. 

30. Ncv.—Ex parte Bererman, 4 P. 
209, 3 8 Nev. 331. 

31. U S.—Curtis v. Festc, D.C.Iia., 
6 F.Cas.No.3,602. 

32. Ill.—^Whlte V. Younfirblood, 12 N. 
E 2d 650, 367 Ill. 632, certiorari 
denied 58 S.Ct. :b057, 304 U.S. 583. 
83 L.Ed. 1645. 

33. Mich.—Forsythe v. Washtenaw 

Clr. Judge. 147 N.W. 649, 180 

Mich. 633. 

23 C.J. p 906 note 62. 

3^ Ill. — People V. Walker, 122 N.B. 

92. 286 Ill. 641. 

23 C.J. p 906 note 64. 

36. III.—Petition of Fetz. 239 in. 
App. 250. 

23 C.J. p 906 note 65. 

38. Mich.—Forsythe v. Washtenaw 
Cir. Judge, 147 N.W. 649, 180 Mich. 
683. 

28 C.J. p 906 note 66. 

37. Mich.—Forsythe v. Washtenaw 
Clr. Judge, supra. 

28 C.J. p 906 note 69. 

38. 111.—^Peiffer v. French, 88 N.B. 


2d 691, 376 Ill. 376. afUrming 28 
NE.2d 983, 306 lll.App. 326. 

23 C.J. p 906 note 70. 

39. N.Y.—Elwood v. Gardner, 45 N. 
Y. 349. 

40. Kan.—Tatlow v. Bacon, 166 P. 
835, 101 Kan. 26. 

Mandatory statutes 

The provisions of the Civil Prac¬ 
tice Act conferring the right to body 
execution are "mandatory.**—Pacific 
Finance Corporation v. Trombino, 24 
N.Y.S.2d 297. 

Discretion of court 

(1) Under the statute providing 
that an applicant for a body ex¬ 
ecution shall set forth certain speci¬ 
fied things and *'Buch other mat¬ 
ters as the Judge, Justice, or court 
issuing the same may require," court 
must decide whether, despite the 
showing of the facts necessary to 
confer Jurisdiction, the application 
should be denied in the exercise of 
a sound discretion.—^Williams v. 
Smith, 12 N.Y,S.2d 124, 171 Misc. 601. 

(2) Application by one, who had 
obtained Judgment in personal in¬ 
jury ' action not involving a willful 
tort, for body execution would be de¬ 
nied. where Judgment debtor was 
seventy-five years old. was on re¬ 
lief, and had no property other than 
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a building, the rentals of which were 
being collected by a mortgagee.— 
Williams V. Smith, supra. 

(3) Pedestrian who obtained Judg¬ 
ment against motorist for injuries 
sustained when struck by automo¬ 
bile was not entitled to execution 
against motorist’s person where mo¬ 
torist had no property applicable to 
satisfaction of the Judgment, had 
only earned approximately five hun¬ 
dred dollars on odd Jobs during pre¬ 
ceding year and a half, was married, 
although without children, had made 
an unsuccessful application for em¬ 
ployment insurance benefits and re¬ 
ceived occasional assistance from his 
mother and his wife’s mother.—Mor¬ 
gan V. Cohen, 6 N.Y.S.2d 615, 168 
Misc. 251. 

41. Mich.—Westorhouse v. Ottawa 
Circuit Judge. 180 N.W. 878, 212 
Mich. 467. 

48. N.Y.—Condon v. Derringer, 12 N. 

Y.S.2d 647, 171 Misc. 381. 

43. U.S.—B. I. P. (Export), Limited, 

v. Isaacs, D.C.N.Y., 10 F.Supp. 872. 
N.Y.—White V. Denny. 16 N.Y.S.2d 
849, 258 App.Div. 144—Siegel v. 
Tobias. 19 N.Y.S.2d 337, 173 Misc. 
868 . 

Oauss of aotion and oauso of acroat 
(1) Under a statute authorizing a 
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That property hds been attached on tnesne proc¬ 
ess does not preclude the writ, since plaintiff may 
elect between the alternative remedies.^^ 

The filing of a creditor's bill by the judgment 
creditor docs not preclude a body execution.^® 

Agreements as affecting. A defendant may by 
agreement be exempted from execution against the 
person.^® So also, notwithstanding statutory spe¬ 
cifications of cases in which an order of arrest 
may be issued, a defendant may consent in writing 
to the entry of a judgment against him which will 
authorize an execution against his person.^ ^ 

§ 412. — Constitutional or Statutory Pro¬ 
hibitions 

Conititutional prohlbltloni agalnat Impriaonment for 
debt and atatutory provlalona of like effect prevent the 
uae of a capiaa ad aatlafaciendum In certain caaea. 

As shown in Constitutional Law § 204, the con¬ 
stitutions of most of the states contain provisions 
prohibiting imprisonment for debt or restricting 
the right to imprison debtors to certain cases. Un¬ 
der the statutes, in some jurisdictions, imprison¬ 
ment for debt has been abolished, in whole or in 
part.^® Such statutes do not prevent the arrest of 
a judgment debtor about to leave the state, the writ 
of arrest in such case not being, in effect, a capias 
ad satisfaciendum.^^ Under a statute so providing, 
all modifications, conditions, and restrictions on im¬ 


prisonment for debt provided by the laws of any 
state are applicable to process issuing from federal 
courts to be executed therein.®®. 

A law of a foreign country which protects the 

party to a contract from execution will, in the 

courts of the United States, protect the same in¬ 
dividual from arrest upon the same contract.®^ 

§ 413. -As Dependent on Nature of Ac¬ 

tion 

a. Actions cx contractu 

b. Actions to recover fines, penalties, or 

forfeitures 

c. Actions ex delicto 

d. Actions for breach of promise to mar¬ 

ry 

e. Ejectment 

f. Loss of right by joinder of different 

causes of action 

a. Actions ex Contractu 

Constitutional and statutory prohibitions against Im. 
prisonment for debt prevent, In most Jurisdictions, execu¬ 
tion against the body of defendant In actions ex contractu. 

Under the provisions of the constitutions and 
statutes in most jurisdictions defendants in actions 
arising out of, or founded on, a contract, express 
or implied, are not subject to executions against the 
person, ®2 unless, as considered infra § 414, they 


body execution, Judfirment la not 
cause of action referred to in stat¬ 
ute.—Ex parte Teeters, 280 P. 660, 
130 Or. 631. 

(2) A record, showingr question of 
fraud was never adjudicated, and 
contalninK no flndings of fact there¬ 
on, did not show cause of action 
was also cause of arrest and did not 
authorize body execution; and a 
body execution against defendant, 
whefe cause of action and cause of 
arrest are same, requires more than 
mere allegation charging fraud de¬ 
nied by answer.—Ex parte Teeters, 
supra. 

Plaintiff held entitled to body ex¬ 
ecution 

N.Y.—Barney Cohen Realty Co. v. 
Cagino, 264 N.Y.S. 618, 239 App. 
Div. 844. 

Anoflt held not wamnted 

N.Y.—Horowitz v. Harris, 221 N.Y.S. 
186, 129 Hiec. 236. 

44. Mass.—^In re Plympton, 82 N.E, 
715, 196 Mass. 671. 

23 C.J. p 907 note 78. 

46. 111.—Nelson v. Swanson, 186 Ill. 
App. 682. 

46. N.H.—Chlckering v. Greenleaf, 6 
N.H. 61. 

28 C.J. p 907 note 86. 


47. N.Y.—Steinbock v. Evans, 26 N. 
B. 929, 122 N.Y. 561, affirming 18 
N.Y.St. 326, 56 N.Y.Super. 278. 

48. Ill.—Manaster v. Kioebge, 100 N. 
E. 989, 267 III. 431. 

23 C.J. p 907 note 82. 

49. La.—Hannagnff v. King, 123 So. 
391, 11 La.App. 467. 

50u U.S.—Low V. Durfee, C.C.Mass., 
6 F. 256. 

23 C.J. p 907 note 83. 

51. U.S.—Camfranque v. Burnett, 
Pa., 4 F.Cas.No.2,342, 1 Wash.C.C. 
840. 

66. NH.—Hogan v. Finn, 111 A. 271, 
79 N.H. 526. 

Pa.—Ross V. Dever, 148 A. 76, 298 
Pa. 146. 

23 C.J. p 907 note 87. 

Actions ex contractu as within con¬ 
stitutional prohibitions against im¬ 
prisonment for debt see Consti¬ 
tutional Law 9 204. 

Body execution In equity suits see 
Equity 9 617. 

Statute relating to exeoutlou la 
favor of wage earner securing Judg¬ 
ment for salary Is complete and ex- 
cluBlve as to right of wage earner 
to execution against person and as to 
duty of clerk to grant execution, and 
Is sole criterion of propriety of euch 
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execution and manner in which it is 
to be executed, and statutes relating 
to arrests and body executions aro 
not applicalile.—People ex rel. Slrot- 
ta V. Sampson, 296 N.Y.S. 61, 162 
Misc. 601. 

Punishment for contempt 

(1) Statutory provision for punish¬ 
ment of judgment debtor for con¬ 
tempt for failure to pay installments 
directed to be paid on Judgment in 
supplementary proceedings is con¬ 
stitutional, even as applied to feder.sl 
employee, as against contention that 
statute would result in imprisonment 
for debt, contrary to statute, and 
would interfere with operation of 
federal instrumentality, in absence 
of showing that order directing pay¬ 
ment was inequitable or harsh.— 
Reeves v. Crownshield, 8 N.E.2d 283, 
274 N.Y. 74, 111 A.L.R. 389, affirming 
292 N.Y.S. 766, 162 Misc. 118. 

(2) Act abolishing imprisonment 
for debt expressly excepts contempts 
to enforce civil remedies.—Common¬ 
wealth V. Heston, 140 A. 633. 292 
Pa. 63. 

(3) Order directing Judgment debt¬ 
or to pay to receiver all salary re¬ 
ceived in excess of one hundred dol¬ 
lars monthly is obnoxious to statute 
forbidding Imprisonment for debt 
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have been guilty of fraud. It has been held that 
if a judgment is based in part on a cause of action 
upon contract there can be no execution against 
the body, even though it is based in part also on a 
cause of action in tort.^^ Such an execution can¬ 
not issue, although the action is in form ex delicto 
where it is in fact ex contractu.®^ The mere fact 
that contractual relations exist between the parties 
will not, however, prevent the issuing of a capias 
ad satisfaciendum, where the gist of the action is 
tort, although the existence of the relations afforded 
occasion for the commission of the tort-^5 

Since the form of action adopted will not neces¬ 
sarily determine whether the cause of action is for 
a tort or breach of contract, the allegations of the 
declaration or complaint will be looked to in order 
to ascertain whether the acts complained of con¬ 
stitute a tort within the meaning of statutes allow¬ 
ing imprisonment of a defendant on an execution 
against the person.®® Where it is doubtful wheth¬ 
er a cause of action, as stated in a complaint, is in 
contract or in tort, it is presumed to be the former 
rather than the latter for the purpose of determin¬ 
ing the right to a body execution.®7 

Where the action is ex contractu, allegations of 
fraud do not change the character of the action so 
as to authorize a body execution.®® However, the 
action is ex delicto, where damages for fraud are 
sought, although the complaint sets forth a con¬ 
tract as the inducement to the right of action.®® 

According to some decisions, where plaintiff elcctsi 
to rest his action as on contract and not on tort, 
he cannot, after obtaining judgment upon that theo¬ 
ry, have an execution against defendant's person;®® 
but it has been held that, where plaintiff waives 
the tort and sues in contract to recover money 
wrongfully converted to his own use by defendant, 
and the record shows that a tort has been actually 
committed, he is entitled to a body execution, not¬ 
withstanding the form of action adopted.®^ Where 
one is sued as a common carrier for the nondeliv¬ 


ery of goods, in the form of an action on contract, 
a body execution cannot be issued.®^ However, a 
defendant is not entitled to be discharged from 
arrest on a body execution issued on a judgment 
against him as a common carrier, in an action on 
the case, for negligence.®® 

b. Actions to Eecover Fines, Penalties, or For¬ 

feitures 

Where flnee, forfeiture!, or penaltlee ere not regerded 
ee debts, a body execution may be had In actions for their 
recovery. 

Where fines, forfeitures, or penalties imposed by 
law are not regarded as debts, actions for the re¬ 
covery or collection thereof arc not within the 
purview of prohibitions against imprisonment for 
debt.®^ However, where a penalty is, by statute, 
directed to be recovered “as debts of like amount 
are by law recoverable," a body execution cannot 
issue in an action for the recovery thereof.®® 

The proper mode of recovering a fine or penalty 
for the violation of a municipal ordinance, where 
it is not otherwise provided, is by a civil action in 
the form of debt or assumpsit, and a person im¬ 
prisoned by virtue of an execution against the body 
for such violation is entitled to the benefit of a 
statute for the relief of persons imprisoned on civil 
process.®® 

c. Actions ex Delicto 

(1) In general 

(2) Actions for injuries to person or 

reputation 

(3) Actions for injuries to, or conver¬ 

sion of, property 

(4) Actions to recover personal propert> 
(1) In General 

Statutes providing for Issuance of body executions to 
enforce Judgments In actions ex delicto ordinarily do not 
conflict with provisions against Imprisonment for debt. 
Where the statutes so provide, the writ wili issue in ac¬ 
tions Involving embezzlement, misapplication, etc., by 


since it threatens imprisonment for 
contempt.—McGrcw v. McGrew, 38 
F.2d 541, 59 App.D.C. 230, certiorari 
denied 50 S.Ct. 349. 281 U.S. 739, 74 
L..Ed. 1153. 

S3. N.Y.—Miller v. Scherder, 2 N.T. 

262. 

Wls.—State V. Helms, 77 N.W. 194, 
101 Wis. 280. 

66. Pa.—Connolly v. Decker, Wilcox 
133. 

28 C.J. p 908 note 90. 

65. Pa.—Lancaster Supply Co. v. 
Butt, 22 Pa.Dist. 170. 

63. N.Y.—Bills V. Cohen, 24 N.Y. 


S.2d 23. alTlrmed 24 N.Y.S.2d 24. 
175 Misc. 349. 

23 C.J. p 908 note 92. 

67. N.Y.—Elwood v. Gardner, 45 N. 
Y. 349, 10 Abb.Pr..N.S., 238, affirm¬ 
ing 9 Abb.Pr.,N.S., 99. 

58. Ill.—People v, Healey. 20 N.E. 

692, 128 Ill. 9, 15 Am.S.R. 90. 

23 C.J. p 908 note 94. 

63i N.Y.—McDuffie v. Beddoe, 7 Hill 
578. 

aa N.Y.—Goodwin v. Griffis, 88 N.Y. 

629, reversing 25 Hun 61. 

23 C.J. p 908 note 96. 
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61. U.S.—Barney v. Chapman, C.C. 
Ill., 21 P. 903. 

Ill.—In re Paar, 264 Ill.App. 372. 

62. N.Y.—Callln v. Adirondack Co., 
81 N.Y. 379, 11 Abb.N.Cas. 377, re¬ 
versing 20 Hun 19. 

63. N.Y.—Burkle v. Ells, 4 How.Pr. 
288. 

66. S.D.—Deadwood v. Allen, 68 N. 

W. 333, 9 S.D. 221. 

23 C.J. p 908 notes 2, 3, 

66. Pa.—Commonwealth v. Myers, 5 
Lane. Bar No. 2—Commonwealth v. 
Trewetz, 7 Leg.Gaz. 293. 

66. N.J.—Brophy v. Perth Amboy, 44 
N.J.Law 217. 
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flduclarim and in aptiona to rocovor dUbilp, proporty un¬ 
lawfully roeeivad or diapoaod of. 

Statutes in the various states provide for the is¬ 
suance of body executions to enforce judgments in 
actions ex delicto.®*^ Although in some jurisdic¬ 
tions such statutes have been held to conflict with 
provisions prohibiting imprisonment for debt,®* or¬ 


dinarily prohibitions of imprisonment for debt ap¬ 
ply only to actions arising out of contract, express 
or implied, and do not extend to actions ex delic¬ 
to.®* 

Under some statutes a body execution will not 
issue on a judgment in tort unless malice is the gist 
of the action.'^® Under other statutes a body ex- 


•7. S.C.—^Blackmon v. Kirven, 175 
S.R 814, 173 S.C. 322. 
aAtloaa '‘fonudad upon tort’* 

Action growing out of tort la 
“founded upon tort” within statute 
authorizing issuance of body execu¬ 
tion In action founded on tort. 
Where the right of action grows 
out of tort, body execution may is¬ 
sue whether action la in tort for 
damages or in assumpsit for mon¬ 
ey had and received, and an action 
of assumpsit for money had and re¬ 
ceived by defendant who induced 
plaintift by means of fraudulent rep¬ 
resentations to purchase stock grew 
out of tort, and hence body execu¬ 
tion could issue in such assumpsit 
action.—^Wheeler v. Wllklh, 68 P.2d 
1223. 98 Colo. 568. 

Btatute ragnlatlag iMuaaea m llmi- 
tatiox ox right to writ 

Statute relating to issuance of writ 
of capias ad satisfaciendum on Judg¬ 
ment in tort actions constitutes a 
limitation on the right to a capias 
ad satisfaciendum in actions ex de¬ 
licto, since under preexisting law 
the writ ordinarily issued as a mat¬ 
ter of course in such actions.—Duro 
Co. V, Wishnevsky, 16 A.2d 64, 126 
N.J.Law 7. 

6B. Wash.—Bronson v. Syverson, 152 
P. 1039, 88 Wash. 264, 279, L.R.A. 
1916B 993. Ann.Cas.l917D 833. 

23 C.J. p 909 note 8. 

Actions ex delicto as within consti¬ 
tutional prohibition against im¬ 
prisonment for debt see Consti¬ 
tutional Law 9 204. 

eP. Ill.—Petitlon of Blacklidge, 196 
N.B. 3. 369 Ill. 482—Buck v. Alex. 
182 N.E. 794, 350 Ill. 167, revers¬ 
ing 263 Ill.App. 566. 

J9flch.—Klrker v. Larson, 236 N.W. 

896, 254 Mich. 648. 

N.y.—In re Perlne, 287 N.T.S. 635, 
158 Misc. 597. 

S.C.—Blackmon v. Kirven, 176 S.E. 

814, 173 S.C. 322. 

23 C.J. P 909 note 7. 

7a Ill.—Granlle v. Valho, 87 N.E. 
2d 931, 812 llLApp. 181—Ingalls 
V. Rakllos, 21 N.E.2d 866, 301 111. 
App. 1, reversed on other grounds I 
36 N.E.2d 468, 373 Ill. 404—Holub 
Y. Paitl, 8 N.E.2d 761. 287 Ill.ApPi 
629—Corwin v. Tillman, 255 Ill 
App. 280. 

33 C.J. p 909 note 10. 

Malieo as gist of SiotloB 
As respects propriety of capias ad 
satisfaciendum under amended stat¬ 


ute, a defendant could be actuated 
by malice in committing tort against 
plaintiff and yet malice not be the 
“gist of the action*'.—Ingalls v. Rak¬ 
llos. 26 N.E.2d 468, 373 Ill. 404, re¬ 
versing 21 N.E.2d 856, 301 Ill.App. 
1 . 

ITooesslty of Hading of nMlios so 
gist of action 

(1) Under section of the Judg¬ 
ments Act requiring that, before 
body execution shall issue, Judg¬ 
ment shall show that it was ob¬ 
tained for tort committed by de¬ 
fendant and that it shall appear 
from a special finding that malice 
is the gist of action, a capias ad 
satisfaciendum is not lawful where 
a case is tried before a court with¬ 
out a Jury, unless the court includes 
in its Judgment a special finding that 
malice is the gist of the action or 
where. In a case submitted to a Ju¬ 
ry, the Jury makes a special finding 
of facts from which it shall appear 
that malice is the gist of the action 
and unless In such a case the Judg¬ 
ment includes a special finding that 
malice was the gist of the action; 
and where Jury in action for injuries 
returned a verdict in favor of plain¬ 
tiffs, and made a special finding that 
conduct of defendant in operation 
of automobile was of such reckless 
character as to amount to willful 
and wanton misconduct, but Judg¬ 
ment did not contain finding that 
malice was the gist of the action, 
a capias ad satisfaciendum could not 
properly issue against defendant.— 
PellTer.v. French, 33 N.E. 2d 591. 376 
Ill. 376, affirming 2'8 N.E.2d 983, 806 
Ill.App. 826. 

(2) The amendment to the Judg¬ 
ments Act requiring that no execu¬ 
tion shall issue against the body of 
a defendant except when It appears 
from a special finding that malice 
is the gist of the action affects only 
the remedy and presupposes that the 
finding was on a charge of malice, as 
against contention that since en¬ 
actment of amendment presumption 
that a general verdict not specifying 
count*on which It is based is based 
on cause of action of which malice is 
the gist does not obtain.—Greene v. 
Noonan, 23 N.E.2d 720, 372 Ill. 286. 
reversing Greene v. Citro, 18 N.E.2d 
237, 298 IlLApp. 26. 

(3) The provisions of amended 
statute requiring that before body 
execution shall issue Judgrment shall 
show that it was obtained for tort 
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committed by defendant and that 
malice was gist of action are man¬ 
datory, and, if such findings do not 
appear on face of Judgment, clerk 
is without authority to issue writ 
and a complaint which states cause 
of action having malice as the gist 
does not alone authorize clerk to 
issue writ.—Ingalls v. Rakllos, 26 
N.E.2d 468, 373 Ill. 404, reversing 21 
N.E.2d 856, 301 Ill.App. 1—Peiffer 
v. French, 28 N.E.2d 983. 306 Ill.App. 
326. affirmed 33 N.E.2d 591, 376 Ill. 
376—Miles v. Glad, 19 N.E.2d 844, 
299 Ill.App. 1$?. 

(4) Prior to amendment of statute 
respecting capias ad satisfaciendum, 
Issuance of a writ was not dependent 
on finding or reference to malice in 
Judgment, but if action was in tort, 
clerk, on application, issued the writ. 
—'Ingalls V. Rakllos, supra. 

(5) Plaintiff could have capias ad 
satisfaciendum, regardless of wheth¬ 
er malice was gist of action, it be¬ 
ing considered that whether malice 
is gist of action is material only 
when the Judgment debtor sought 
for discharge from custody under 
Ini^olvent Debtors' Act.—In re Paar, 
264 Ill.App. 372—Reinwald v. Mc¬ 
Gregor, 239 Ill.App. 240. 

(6) Amended statute providing 
that no execution should issue 
against body of defendant except 
when Judgment was for tort and 
it appeared from special finding that 
malice was gist of action is not con¬ 
trolling in determining whether mal¬ 
ice was gist of Judgment rendered 
prior to time statute as amended 
was In force.—Chalukonls v. Jozwi- 
ak, 4 N.E.2d 782, 287 Ill.App. 170. 

Befersnos to statsusnt of claim to 
resolve ambi6rmty in Judgment 

Where there is ambiguity in Judg¬ 
ment, reference may be had to state¬ 
ment of claim to determine whether 
malice is gist of action in support of 
body execution.—‘Brandtjen & Kluge 
V. Forgue, 20 N.E.2d <616, 299 111. 
App. 585. 

Oorreotion of finding to warrant writ 

Ill.—Krautseider v. Mlley, 35 N.E.2d 

392, 311 llLApp. 242. 

rinding of malloe held proper 

In suit to rescind land purchase 
contracts for fraud, allegations, sup¬ 
ported by proof, relating to false 
representations and purchaser’s re¬ 
liance thereon, implied that sub- 
dividers and salesmen were actuated 
by improper motives and sustained 
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ccution may not issue unless the injury is willful 
or malicious such statutes contemplate the in¬ 
tentional doing of a wrongful act without just cause 
or cxcusc .^2 

Among the tort actions in which the writ is gen¬ 
erally allowed are actions involving fraud or de¬ 
ceit,and actions for neglect or misconduct in 
office or professional employment.^* 

Actions for misapplicationj embezzlement, etc,, 
by fiduciaries. Under some statutes the writ will 


issue in actions involving embezzlement, misapplica¬ 
tion, and the like by officers, attorneys, agents, and 
other persons acting in a fiduciary capacity.^® 
Actions to recover public property unlawfully re^ 
ceived or disposed of. Under statutes so providing, 
the writ is proper in actions to recover money, 
funds, credits, or property held or owned by the 
state, or held or owned officially or otherwise for 
or in behalf of a public or governmental interest 
by a municipal or other public corporation, board, 
office, custodian, agency, or agent of the state, or 


flndingr of malice, notwithstanding: 
failure to allege malice specifically, 
as basis for execution on a capias 
ad satisfaciendum.—Veazey v. Sum¬ 
mers, 26 N.E.2d 626, 304 llLApp. 340. 

riadlngs held BujDdoisat to warrant 
issuance of writ.—Brandtjen & 
Kluge v. Porgue. 20 N.E.2d 616. 299 
Ill.App. 685—Miles v. Olad, 19 N.E. 
2d 844. 2S9 Ill.App. 186—In re Gaida. 
270 I11.APP. 247. 

Pindings held iagufloleat to war¬ 
rant issuance of writ.—Centracchio v. 
Hill. 28 N.E.2d 315. 306 Ill.App. 278 
—Ingalls V. Raklios. 26 N.E.2d 468, 
373 Ill. 404, reversing 21 N.E.2d 856, 
301 Ill.App. 1. 

71. N,H.-.Hogan v. Finn. Ill A. 
271. 79 N.H. 526. 

N.J.—Duro Co. V. Wlshnevsky, 16 A. 

2d 64, 126 N.J.Law 7. 

N.C.—-Braxton v. Matthews, 164 S.E. 
735. 199 N.C. 484. 

AnLrxnatlvs flndlngs of malice held 
neoossary 

(1) In action for slander.—Crow¬ 
der V. Stiers, 1 S.B.2d 363, 216 N.C. 
123—Swain v. Oakey, 129 S.E. 1*51, 
190 N.C. 113. 

(2) In false arrest action.—Harris 
v. Singletary, 137 S.E. 724, 193 N.C. 
583. 

(3) In malicious prosecution ac¬ 
tion.—Klander V. West, 171 S.E. 782, 
205 N.C. 624—Watson v. Hilton, 166 
S.E. 589, 203 N.C. 674. 

Ahnse of pzoosBS 

(1) Person of defendant cannot be 
taken in execution for abuse of 
process in absence of finding of ex¬ 
press malice or willful abuse of 
process.-Klander v. West, 171 S.E. 
782. 205 N.C. 624. 

(2) In an action for abuse of proc¬ 
ess, it is not necessary that there be 
a finding of malice to support a 
capias ad satisfaciendum, where the 
jury finds a willful abuse of proc¬ 
ess.—Ledford V. Smith, 193 S.B. 722, 
212 N.C. 447. 

nmuags hold midlolont 
Vt.—Callahan v. Disorda, 16 A.2d 
179, 111 vt. 331. 

hald taumftolomt 

Under a statute authorizing an ex¬ 
ecution against the person of the 

38 C.J.S.-d9 


judgment debtor if the action is one 
in which defendant might have been 
arrested, an execution against the 
person of the Judgment debtor after 
execution against his property had 
been returned unsatisfied cannot is¬ 
sue where the verdict does not show 
an injury to plaintiff’s person was 
inflicted intentionally or maliciously; 
and where complaint alleged unlaw¬ 
ful, willful, and malicious assault, 
and answer pleaded self-defense as 
officers of the law in attempting to 
arrest plaintiff, and the reply alleged 
gross negligence in discharge of 
their duties, the finding of the jury 
that defendant ’^wrongfully and un¬ 
lawfully” injured plaintiff's person 
”as alleged in the complaint.” but 
awarding no punitive damages, is 
not a finding that the injury was 
inflicted intentionally or maliciously 
so as to permit execution against 
the debtor’s person.—Coble v. Med¬ 
ley, 119 S.E. 892, 186 N.C. 479. 

72m N.J.—Duro Co. v. Wlshnevsky, 

16 A.2d 64, 126 N.J.Law 7. 

Vt.—North Adams Beef A Produce 

Co. V. Cantor, 156 A. 879, 103 Vt. 

514. 

Venn "wUlfnZ and msliolons sot 
or Boglsot,*’ as used In execution 
statute, signifies wrongful act done 
intentionally without Just cause or 
excuse, and malice contemplated Is 
involved in intentional doing of 
wrongful act in disregard of what 
one knows to be his duty to injury 
of another.—Healy v. Moore, 187 A. 
679, 108 Vt. 324, followed in 187 A. 
692, 108 Vt. 351. 

Omission or aeglsot 

Omission or neglect may be will¬ 
ful and malicious under execution 
statute, and that defendant did not 
intend injurious result which flowed 
from intentional act or omission 
does not warrant denial of certified 
execution: and, where verdict es¬ 
tablished that motorist's negligence 
caused death of pedestrian who was 
walking on highway in village at 
night, motorist's failure to sound 
warning was "willful and malicious 
neglect” so as to entitle plaintiff to 
close-jail certificate.—Healy v. Moore, 
supra. 

73. Colo.—Clark v. Giacomini, 277 
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P. 306, 85 Colo. 630—Schtul v. 
Wilson, 266 P. 1112, >83 Colo. 528. 
23 C.J. p 909 note 11. 

Absenoe of fraud 

Defendant’s failure to deliver 
plaintiff new car for old car and cash 
consideration did not involve fraud, 
precluding capias ad satisfaciendum. 
—Carroll v. Mickens, 146 A. 620. 7 N. 
J.Misc. 409. 

Writ held authorised 
N.J,—Duro Co. v. Wlshnevsky, 16 A. 
2d 64, 126 N.J.Law 7. 

74. N.C.—Olinger v. Camp, 1 S.E. 
2d 870, 21*5 N.C. 340. 

Vt.—Domlna v. Pratt, 13 A.2d 198. 
Ill Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

23 C.J. p 910 note 12. 

75. Colo.—Ferguson v. Turner, 194 
P. 1103, 69 Colo. 504. 

NY-White V. Denny, 16 N.T.S.2d 
849, 268 App.Div. 144—Wirth v. 
Franzese, 25 N.Y.S.2d 122. 

N.C.—East Coast Fertilizer Co. v. 

Hardee, 191 S.E. 726, 211 N.C. 663. 
Or.—Wemme v. Hurlburt, 289 P. 372, 
133 Or. 460. 

Vt.—Lyon v. Prescott, 156 A. 679, 
103 Vt. 442. 

23 C.J. p 911 note 29. 

IPoreiiTB oorporatiou which was en¬ 
titled to judgment against corporate 
and individual defendants for wil¬ 
ful and fraudulent conversion and 
misappropriation of trust moneys 
was entitled to a body execution 
against the individual defendants. 
—Knight Products v. Donnen-Fuel 
Co., 20 N.Y.S.2d 136. 

Bequirsmeut of actual fraud 

A body execution may not be is¬ 
sued to enforce a judgment obtained 
pursuant to stock corporation law 
regarding preferences to officers and 
directors where the misapplication 
of funds of corporation was not ac¬ 
companied by actual as distinguished 
from constructive fraud.—Ellis v. 
Cohen. 24 N.Y.S.2d 24, 175 Misc. 349, 
affirming 24 N.Y.S.2d 23—H. Schatia 
Co. V. Lampert, 24 N.T.S.2d 25. 

Sisidlagz of smbsBilsmsnt, fkmnd* 
or othsr wrong io unnecessary.— 
Brown v. Father Divine, 26 N.T.S.2d 
570, 176 Misc. 10, affirmed Applica¬ 
tion of Brown, 29 N.Y.S.2d 308, 202 
App.l>iv. 841. 
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of any other division or portion of the state, which 
defendant has without right obtained, received, con¬ 
verted, or disposed of, or to recover damages for 
so obtaining, receiving, paying, converting, or dis¬ 
posing of the same.^^ 

(2) Actions for Injuries to Person or Repu¬ 

tation 

A body •xecution Is gsnorsHy propsr In actions to 
rseovsr for Injuries to person or reputation. 

A body execution is generally proper in actions 
to recover damages for injuries to person^*^ or repu- 
tation,^* including actions for libel or slander, 
seduction,B<^ criminal conversation,^^ and malicious 

prosecution.®^ 

(3) Actions for Injuries to, or Q}nversion 

of. Property 

In some Jurisdictions a body execution may issue In 
actions to recover damages for injuries to property. 

A body execution is proper, in some jurisdictions. 


in actions to recover damages for injuries to prop¬ 
erty,*® including the wrongful taking, detention, or 
conversion of personal property.*^ Where the stat¬ 
utes so provide, the injury to property must be in¬ 
tentional and not merely the result of negligence 
or accident.** 

It has been held that an action by an adminis¬ 
trator to recover for the wrongful death of his 
intestate is an action to recover for injuries to the 
property rights of the beneficiaries, subjecting de¬ 
fendant to a body execution.** 

(4) Actions to Recover Personal Property 

A body execution on a Judgment in replevin may Issue 
in those eases prescribed by statute. 

At common law a body execution may. not issue 
on a judgment in replevin i**^ and, where by statute 
a body execution is authorized in replevin, it may 


TOl K.Y.—People v. Tweed, 5 Hun 

882. 

77. Conn.—Campbell v. Klahr, 149 

A. 770, 111 Conn. 22'5. 

N.Y.—Condon v. Derringer, 12 N.Y. 

S.2d 647, 171 Misc. 381. 

42 C.J. p 1287 note 18. 

Aasaiilt and battexy 

Body Judgment against manager 
of company holding chattel mortgage 
and deputy constable employed by 
him to take possesnlon of mortgaged 
property on condition broken, for 
assault and battery on, and false 
Imprisonment of, mortgagor's wife 
by such deputy, is unauthorized 
where there Is no showing of "mal- 
ice, fraud or wilful deceit.”—Fulton 
Inv. Co. V. Fraser, 230 P. 600, 76 
Colo. 125. 

lEjnsgr by sarvmat 

(1) Owner of an automobile, who 
was not present at accident result¬ 
ing from negligence of one driving 
car, presumably on owner's business. 
Is subject to body execution on Judg¬ 
ment secured against him.—Dracup 
V. Lutgen, 211 N.Y.S. 306. 125 Misc. 
776. 

(2) Individual partner la liable to 
arrest under writ of capias ad sat¬ 
isfaciendum on Judgment in suit for 
injuries caused by negligence of 
partnership's servants.—Baxter v. 
Wundcr, 89 Pa.Super. 585. 

(8) Willful, malicious act of serv¬ 
ant cannot as matter of law be im¬ 
puted to masters for purpose of 
warranting finding in tort action that 
they should be confined in close Jail, 
but such finding is warranted only 
where masters directed wrongful act 
or participated in It or subsequent¬ 
ly ratified it. since term "willful and 
malicious act or neglect” signifies 
wrongful act dons intentionally 


without Just cause or excuse, and 
refusal to award certified execution 
against all three defendants was not 
error, in absence of finding that mas¬ 
ters directed wrongful act of serv¬ 
ant or participated therein or subse¬ 
quently ratified it.—Jewett v. Pud- 
lo, 172 A. 423, 106 Vt. 249, followed 
in 172 A. 428, 106 Vt. 258. 

(4) Other cases see 23 C.J. p *910 
note 13 [a]. 

WiUfal Injury to ptmon or property 

(1) Oomplalnts in action for in¬ 
juries in automobile collision stated 
causes of action for "willful” injury, 
as regards right to execution against 
person.^Poster v. Hyman. 148 S.E. 
36, 197 N.C. 189. 

(2) Willful alienation of husband's 
affections being "willful injury to 
person and property” within statute 
permitting arrest in civil cases, wife 
on return of unsatisfied execution 
against defendant In action for al¬ 
ienation of affections was entitled 
to Issuance of body execution against 
such defendant.—Holmatrom v. Wall, 
268 N.W. 423, 64 S.D. 467. 

78. N.C.—Michael v. Leach, 81 S.E. 
760. 166 N.C. 223. 

79. Ky.—Miller v. Howe, 53 S.W.2d 
938, 245 Ky. 56<8. 

23 C.J. p 910 note 15. 
eOi N.C.—Kinney v. Laughenour, 2 
S.E. 43, 97 N.C. 326. 

23 C.J. p 910 note 16. 

81. N.Y.—Ossman v, Crowley, 92 
N.Y.S. 29, 101 App.Dlv. 697— 

Lasche v. Dearing, 58 N.Y.S. '58, 
23 Misc. 722. 

88 . N.G.—Michael v. Leach, 81 S. 

E. 760, 166 N.C. 223. 

23 C.J. p 910 note 18. 

88. N.Y.—Marconi Realty Corpora¬ 
tion Y. Goldstein, 18 N.Y.S.2d 647. 
28 C.J. p *910 note 19. 


nading of “nnlawfnl and willfnl" 
injury to realty warranting treble 
damages pursuant to New York Pe¬ 
nal Law Justified arrest on civil 
process, "unlawful and willful” be¬ 
ing practically synonymous with 
"willful and malicious.”—Ex parte 
Ooldstoln, D.C.N.Y.. 30 F.Supp. 443. 

Aetlon of trespass to recover treble 
damages for cutting and removing 
timber is one in which close-jail ex¬ 
ecution could properly be granted.— 
Parker v. Cone, 160 A. 246, 104 Vt. 
421. 

84. Conn.—Sibley v. Krauskopf, 171 
A. 4, 118 Conn. 158. 

III.—Greener v. Brown, 153 N.E. *825, 
323 Ill. 221, affirming Brown v. 
People, 237 Ill.App. 637—Gillies v. 
Marshall, 31 N.E.2d 982, 308 Ill. 
App. 443. 

N.Y.—Meisel Tire Co. v. Ralph. 1 
N.Y.S.2d 143, 164 Misc. 846. 

23 C.J. p 910 note 20. 

Debt based ou oouverslon does not 
arise "upon a contract previously 
made,” within Debtor and Creditor 
Law, so as to entitle insolvent Judg¬ 
ment debtor to exemption from ar¬ 
rest on theory that, since tort had 
ripened into Judgment, original cause 
of action was extinguished and orig¬ 
inal debt was based on contract, 
since a Judgment is not a "contract.” 
—In re Berman, 278 N.Y.S. 472, 244 
App.Dlv. 95. 

85. N.Y.—Scaranzello v. Pacione, 
126 N.Y.S. 714. 70 Misc. 211. 

N.C.—Oakley v. Lasater, 89 S.E. 1068, 
172 N.C. 96. 

88. N.Y.—People v. Gill, 83 N.Y.S. 
136, 86 App.Dlv. 192, affirmed 68 
N.E. 1112, 176 K.Y. 606, 

87. Mich.—^Fuller v. Bowker, 11 
Mich. 204. 
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be issued only in those cases prescribed by the stat¬ 
ute.*® It has been held, however, that a body ex¬ 
ecution may issue in an action on a replevin or 
forthcoming bond,** and that in an action of re¬ 
plevin, where defendant's claim-property bond 
proves worthless, such an execution is proper.** 
Where a party elects in an action of replevin to 
take judgment for damages instead of for a re¬ 
turn of the property in dispute, he cannot have ex¬ 
ecution against the body of defendant.*^ 

Where the statutes so provide, a body execution 
may issue in actions to recover a chattel which it is 
alleged has been concealed, removed, or disposed 
of so that it cannot be found and taken by the sher¬ 
iff, and with intent that it should not be so found 
or taken, or to deprive plaintiff of the benefit there¬ 
of.** 

d. Actions for Breach of Promise to Marry 

Whether a body execution may be had in an action 
for breach of promise to marry depends on statutory regu- 
iations. 

Under some statutes a body execution is express¬ 
ly authorized in actions for breach of promise to 
marry,** while under other statutes it is not al¬ 
lowed.*^ Breach of promise and seduction under 
such promise constitute “fraud" or “obligation 
fraudulently incurred” within a statute authorizing 
execution against the body of the judgment debtor 
in such cases.** 

e. Ejectment 

A body execution may be had In actions of eject¬ 
ment. 

An action of ejectment, including damages for 
withholding the property, is not based on contract 
so as to preclude a body execution,** and such an 


§ 414 

execution may issue for mesne profits recovered 
in this action,*7 Such an action is not, however, 
within a statute authorizing such an execution in 
actions for injuries to property,** nor is ejectment 
an action for the recovery of damages for “injur¬ 
ing, detaining or converting” property.*® 

f. Loss of Bight by Joinder of Different Causes 
of Action 

The right to a body execution may be lost by the 
Joinder of causes of action which are not grounds for 
arrest with those which are, but the writ may issue In 
such case where the verdict clearly shows that It was 
based solely on a cause which could support a judgment 
on which a body execution might issue. 

If several causes of action are united, some of 
which arc grounds of arrest and some of which are 
not, the right to an execution against the person is 
thereby lost,i except, it has been held, where the 
verdict or finding dearly shows that it was based 
solely on a cause which could support a judgment 
on which a body execution might issue.* 

The rule, however, is not applicable to the case 
of a plaintiff who fails to recover in such an action, 
and, if costs are recovered against him, he will be 
deemed to have conferred on defendant the most 
beneficial remedy for the collection thereof, and 
may be imprisoned.* 

§ 414 . As Dependent on Facts Extrane¬ 

ous to Cause of Action 

Facts extraneous to the cause of action may, In some 
cases, Justify the issuance of a body execution; fraud of 
defendant may warrant the Issuance of a body execution 
In actions ex contractu. 

In some jurisdictions a body execution may is¬ 
sue, even in actions based on contract, on a proper 
showing that defendant has been guilty of fraud, 
either in contracting or incurring the liability,^ in 


Rlgrht to body execution at common 
law see supfa 8 411. 
aSb Mich.—General Motors Accept¬ 
ance Corporation v. Bllar, 220 N. 
W. 766, 243 Mich. 603. 

Oa appeal to oironit court from Jus¬ 
tice 

A body execution may be Issued 
on a Judgment of the Justice's court 
In replevin, but the circuit court In 
replevin action may not issue the 
writ so that plaintiff In replevin is 
not entitled to body execution 
against defendant after ajlpeal to 
circuit court from Judgment of Jus¬ 
tice court.—General Motors Accept¬ 
ance Corporation v. Ellar, supra— 
23 C.J. p 910 note 23 [a]. 

8% Xy.—Scott V. Maupln, Hard. 122. 
9a Pa.—List V. Firth, 16 Wkly.N.C. 
548. 

91- Wis.—Pomeroy v- Crocker, 4 
Chandl. 174. 


99. N.Y.—Barnett v. Selling, 70 

Y. 4'92, modifying 9 Hun 236. 

23 C.J. p 911 note 28. 

93. N.Y.—Graves v. Waite, 69 N. 
Y. 156. 

9*1 R.I.—Drury v. Merrill, 36 A. 
83*5, 20 R.I. 2. 

95. Ohio.—Soinski v. Wardaszko. 

176 N.E. 460. 38 Ohio App. 388. 
9a Wis.—'Howland v. Needham, 10 
Wis. 496. 

97. Pa.—Commonwealth v. Sheriff, 
3 Pa.Dist. 74—Hopkinson v. Coop¬ 
er, 8 Phlla. 8. 

9a N.Y.—Merritt v. Carpenter, 3 
Abb.Dec. 285, 2 Keyes 462, 33 How. 
Pr. 42'8, reversing 30 Barb. 61— 
Griswold V. Sweet, 49 How.Pr. 171. 
9a ' N.Y.—Fullerton v. Fitzgerald, 
18 Barb. 441. 

1. U.S.—B. I. P. (Export). Limited 
V. Isaacs, D.C.N.Y., 10 F.Supp. 372. 
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Colo.—Erisman v. McCarty. 236 P. 
777, 781, 77 Colo. 289, citing Ooru 
pus Juris. 

N.Y.—Moelis v. Dworkln, 22 N.Y.S. 
2d 113. 

N.C.—Stewart v. Bryan. 28 S.E. 18, 
121 N.C. 46. 

23 C.J. p 912 note 41. 

2. Mich.—Lindow v. Mudge, 253 N. 
W. 196, 266 Mich. 11—Kirker v. 
Larson. 236 N.W. 896, 254 Mich. 
648. 

S.D.—Hermann v. Sherln, 65 N.W. 
434, 8 S.D. 36, 59 Am.S.R. 744. 

a N.Y.—Miller v. Scherder, 2 N.Y. 
262. 

4. N.Y.—Berkner v. Rubin, 260 N.T. 

S. 747, 145 Misc. 666. 

23 C.J. p 912 note 43. 

ButtoiesLOj of eomplaiut 
Complaint alleging that defendant 
falsely and fraudulently, with knowl¬ 
edge of falsity and to Induce plain- 
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avoiding the parent of judgment debts,^ or in 
disposing of property with intent to defraud cred¬ 
itors,^ or has been, subsequent to the creation of 
the debt, guilty of fraudulent conduct for the pur¬ 
pose of defeating his creditor in the recovery of the 
debt, by due process of law.^ 

In some jurisdictions * it is* a separate ground for 
the writ that the debtor has nonexempt property 
which he conceals or refuses to apply in satisfac¬ 
tion of the judgment against him.* Under a statute 
providing that a body execution may issue where 
defendant refuses to deliver up his estate for the 
benefit of his creditors, it is not material whether 
the action is based on contract or on tort.* 

§ 415. — As Dependent on Previous Or¬ 
der of Arrest 

Whars the right to arrest depends on the nature of 
the action, no previous order of arrest Is required for the 
Issuance of a body execution, but where the grounds of 
arrest are extrinsic to the cause of action. In some Juris¬ 
dictions the writ may Issue only after a previous order 
of arrest has been obtained and served. 

As a general rule, where the right to arrest de¬ 
pends on the nature of the action and is a part 
thereof, an execution against the person may issue, 
although no previous order of arrest has been 
granted,as in the case of actions ex dclicto.^i 

Where, however, the grounds of arrest are ex¬ 
traneous to the cause of action, an execution against 
the person may in some jurisdictions issue only aft¬ 
er a previous order of arrest has been obtained and 
served,12 and has not been vacated.!* Although 
the allegations of the complaint show a ground for 
arrest, where such allegations are not necessary to 
the cause of action alleged, such execution cannot 
issue unless a previous order of arrest has been 


83 C. J.S. 

served.!* Where a previous order of arrest is 
necessary, if only one of two defendants is arrested 
on a capias ad respondendum and judgment is en¬ 
tered against both, defendant not originally arrest¬ 
ed cannot be arrested on execution,!* although it 
is otherwise as to defendant originally arrested.!* 
If an order of arrest is obtained before judgment 
and is not vacated, an execution against the person 
predicated thereon may be issued on the judgment, 
according to the authorities in some jurisdictions, 
although the cause of action as stated in the com¬ 
plaint is not a ground of arrest and under these cir¬ 
cumstances it is not necessary that the judgment 
record show liability of defendant to arrest.!*^ 
However, a directly opposite view has been taken, 
it being held that, even though an order of arrest 
has been obtained before judgment, the complaint 
must set out grounds sufficient to authorize the is¬ 
suance of a capias ad satisfaciendum, whether ex¬ 
trinsic to the cause of action or not, and the judg¬ 
ment must state these facts.!* 

§ 416. ——- As Dependent on Previous Is¬ 
sue and Return of Execution 
against Property 

At common law, plaintiff may auo out a fieri facias 
or a capias ad satisfaciendum In the first Instance, but 
statutory provisions In many jurisdictions require that 
an execution against the property of the debtor be Issued 
and returned unsatisfied In whole or In part before an 
execution against the person may issue. 

At common law plaintiff might sue out a fieri 
facias, and if his debt was not thereby satisfied he 
might then, in a proper case, take out a capias ad 
satisfaciendum, but the latter writ might, at plain¬ 
tiff's option, be sued out in the first instance, the 
two writs thus issuing simultaneously,!* and the 




tiffs to part with money, represented 
that corporation owned premises and 
that he was officer therein, and that 
plaintiffs, relylnsr on representations, 
entered Into lease with corporation 
and paid rent to defendant, was suf¬ 
ficient to warrant Issuance of body 
execution, and the fact that plain¬ 
tiffs, sought recovery of entire con¬ 
sideration paid for lease, did not 
make action one for rescission so as 
to prevent issuance of body execu¬ 
tion.—Schwarts V. JsLCObs, 27 S N. 
7.S. 214, 154 Mlso. 844. 

Arsss t oa msnas pvoesss 

Statute providing for defendant's 
arrest, where obligation sued on was 
incurred by fraud, authorises arrest 
only on mesne process and not after 
default.—Hlttson v. Stanich, 258 P. 
405, >84 CaLApp. 424. 

Iw Ind.—^aker v. Sute, 8 N.B. 711, 
109Ind.47. 

6 C.J. p 443 note 85. 


6. Nev.—Ex parte Bergman, 4 P. 
209, 18 Nev. 331. 

23 O.J. p 912 note 4'5. 

Oomplalst amst allege fraud 
N.Y.—Ellis V. Cohen, 24 N.T.S.2d 23, 
affirmed 24 N.Y.S.2d 24, 176 lilac. 
349. 

7. N.J.—Ex parte Clark, 20 N.J. 
Iiaw 648, 4'6 Am.D. 294. 

Si Conn.—Morrison v. Martin, 80 A. 

718, 84 Conn. 828. 

28 C.J. p 912 note 47. 

t. 111.—^l^appas V. Reiabus, 20 N.B. 
2d 327, 299 IlLApp. 499. 

10b N.7.—Sherman v. Orinnell, 53 
K.E. 674, 159 N.T. 60, affirming 84 
N.T.8. 1148. 

28 C.J. p 912 note 48. 

11, Mich.—Forsythe v. Washtenaw 
Cir. Judge, 147 N.W. 548, 180 Mich. 
832i. 

28 C.J. p 918 note 48. 


18. N.Y.—Allen v. Fromme, 88 N.E. 
845, 195 N.Y. 404. 

23 C.J. p 913 note 50, p 918 note 82 
[dj. 

13. N.Y.—El wood V. Gardner, 45 N. 
T. 349. 10 Abb.Pr.,N.S., 238. 

23 C.J. p 913 note 61. 

14. N.T.—Prouty v. Swift, 61 N.Y. 
594. 

23 C.J. p 918 note «2. 

15. N.Y.—Ballou v. Hulbert, 1 
Johns. 62. 

1& N.Y.—Whitman v. James. 62 
ttow.Pr. 182. 

17. N.T.-*-Smith T. Knapp, 80 N.T. 
581. 

23 C.J. p 913 note 65. 

18. Cal.—Payne v. Elliot, 64 Cal. 
889, 35 Am.R. 80—^Davis v. Robin¬ 
son, 10 Cal. 411. 

18. Pa.—^Pontius v. Nesblt, 40 Pa. 
809. 

23 C.J. p 914 note 68. 
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fact that a fieri facias has been istoed and is at the 
time in the hands of the sheriff does not preclude 
the right t6 the issuance of a capias ad satisfacien¬ 
dum,*® although, since the execution of either writ 
is usually held to operate prima facie as a satis¬ 
faction of the judgment, the two writs cannot be 
contemporaneously executed,and if anything is 
done under a fieri facias, a capias ad satisfacien¬ 
dum, which has been issued, cannot be executed 
until the former execution is returned,** and a 
levy on a fieri facias having once been made, it 
cannot be abandoned or withdrawn, and the body 
of defendant taken in execution thereafter.** 

Under the statutory provisions in a number of 
jurisdictions an execution against the person can¬ 
not issue unless an execution against property has 
been previously issued and returned unsatisfied in 
whole or in part.** This prohibition, being for 
the benefit of the judgment debtor may, however, 
be waived by him.*® Where goods taken under a 
fieri facias have been sold for a part of the amount 
due on the judgment, a capias ad satisfaciendum 
cannot be legally issued for the residue until the 
sheriff has made a final return of the fieri facias 
showing what has been done with the property.*® 
When a party is entitled to an execution against 
the property and person of a debtor, the mere tak¬ 
ing out of a fieri facias in the first instance with¬ 
out effect, or with only partial success, will not pre¬ 
vent the subsequent resort to the more stringent 
process of capias ad satis faciendum.*^ 

In some states the execution may be issued In 
the alternative so as to permit the officer or creditor 
to elect whether to take property or the body of 


(417 

the debtor.*® Under the provisions of some stat¬ 
utes, where malice is the gist of the action an ex¬ 
ecution requiring defendant to turn over his es¬ 
tate is not a prerequisite to a capias ad satisfacien¬ 
dum.** 

Where an execution against the debtor’s prop¬ 
erty has been returned unsatisfied, the pendency of 
supplementary proceedings will not prevent the is¬ 
suance of a body execution.*® 

§ 417. - On What Judgments Author¬ 

ized 

a. In general 

b. Provisions in judgment 

a. In General 

A body execution may Isaue only on a Judgment 
which it not within the prohibition of impriionment for 
debt and the judgment mutt be In pertonam and mutt 
not be dormant. 

As shown supra §§ 411-413, a judgment, in or¬ 
der to authorize the issuance of an execution 
against the person, must have been obtained in an 
action not within the prohibition of imprisonment 
for debt, but one in which an order of arrest is 
proper. The judgment must be one which has not 
become dormant at the time of the arrest,*^ must 
be in personam,** and must not be merely a cau¬ 
tionary judgment for a sum which may never be¬ 
come due.** Where defendant is not served with 
process and docs not appear to a suit by attach¬ 
ment, the judgment, on publication of notice, is a 
special one, and does not authorize an execution 
against the body or against any property but that 


aOi Ky.—Lieavlson v. Rosenthal. 5 
Ky.L. 132. 

23 C.J. p 914 note 69. 

ai. Ky.—Gofer v. Woodyard, 6 Ky. 

L. 868, 12 Ky.Op. 608. 

23 C.J. p 914 note 60. 

82. Md.—Turner v. Walker. 3 Gill 
& J. 877, 22 Am.D. 329, 

23 C.J. p 914 note 61. 

Xf proparty ia taanMctaat to satis¬ 
fy Judgment, capias ad satisfacien¬ 
dum will issue.—Majeski v. Duxinski, 
6 Pa.Dist. & Co. 22. 

*3- Pa.—State Bank v. Latshaw, 9 
Sery. & R. 9. 

21 C.J. p 914 note 62. 

84. N.Y.—Jabitsky v. Solowachlk, 
267 N.T.S, 781, 150 Misc. 718. 

23 C.J. p 914 note 64. 

PwBdiaoy of other prooaadlaga 
Statute providing that, in action 
for injury to person, execution could 
be issued ayalnst person of judgment 
debtor after return of execution 
againirt his property unsatielled au¬ 


thorized arrest and imprisonment of 
Judgment debtor who conveyed prop¬ 
erty to wife and daughter shortly 
after action of assault was brought 
against him, and the party who re¬ 
covered Judgment in action for as¬ 
sault, and who obtained appointment 
of receiver to recover property con¬ 
veyed by judgment debtor to avoid 
payment of Judgment, could proceed 
with execution against person of 
Judgment debtor after return of ex¬ 
ecution against his property unsatis¬ 
fied, as against contention that execu¬ 
tion against person could not be had 
because of pendency of proceedings 
in execution against Judgment debt¬ 
or’s property.—Blackmon v. Kirven, 
176 S.E. 314. 173 S.C. 322. 

SB. N.Y.—^New York Gugranty & 
Indemnity Co. v. Rogers, 71 N.Y. 
377, affirming 43 N.Y.Super. 661. 

96. Md.—^Turner v. Walker, 8 Gill 
ft J. 377, 82 Am.D. 329. 

87. Mich.—^Forsythe v. Waahtenaw 
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Cir. Judge, 147 N.W. 649, 180 Mich. 
633. 

23 C.J. p 915 note 67. 

88. Mass.—Dooley v. Cotton, 3 Gray 
496. 

23 C.J. p 915 note 68. 

89. Ill.—White V. Youngblood, 12 N. 
E.2d 650, 367 Ill. 632, certiorari 
denied 68 S.Ct. 1067, 304 U.S. 683, 
82 L.Ed. 1646—Petition of Black- 
lldge, 196 N.E. 3, 369 Ill. 482-- 
Greener v. Brown, 153 N.E. 826, 
323 111. 221, affirming Brown v. 
People, 237 lll.App. 537—In re 
White, 23 N.E.2d 401, 302 lll.App. 
69—Brandt Jen ft Kluge v. Forgue, 
20 N.E.2d 616, 299 IlLApp. 586— 
Petition of Fetz, 239 IlLApp. 260. 

ao. N.T.—White V. Denny, 16 N.Y. 

S.2d 849, 268 App.Dlv. 144. 

31. Ga.—Strawbridge v. Mann, 17 
Ga. 464. 

38. Xja.—^Hill v. Bowman, 14 La. 446. 

33. Pa.—City Trust Bank v, Rlch- 
arda, 20 Wkly.N.C. iS. 





EXECUTIONS 


attached.3^ A body execution cannot issue on a 
decree rendered solely on the unauthorized find¬ 
ings and conclusions of a referee.^^ 

Whether a body execution may issue on the 
judgment of a particular court sometimes depends 
on statutory provisions.^^ Under some statutes no 
person shall be imprisoned for nonpayment of a 
judgment in a civil action except on conviction by 
a jury or the formal waiver of a jury trial.37 

Consent judgment. A body execution may, in a 
proper case, be authorized when defendant consents 
to entry of judgment against him.38 

Scire facias judgment. The award in an origi¬ 
nal judgment of the right to a close-jail execution 
does not authorize the clerk to issue such an execu¬ 
tion on a scire facias judgment.^^ 

Docketing of judgment. Unless required by stat¬ 
ute the judgment need not be docketed in the coun¬ 
ty of the debtor's residence, in order to validate a 
body execution.^® 

Amount of debt. In some jurisdictions whether 
or not an execution will issue against the person 
of defendant depends on the amount of the debt.^l 

b. Proviflions in Judgment 

A body execution le eometfmee authorized by the Judg¬ 
ment, and under eome statutee cannot Iseue, unlese the 
Judgment makes express provision therefor. 

A body execution is sometimes authorized by or¬ 
der of court contained in the judgment,^ 2 and un¬ 
der some statutes a body execution cannot issue, 
unless it is so expressly provided in the judgment.^S 
In the absence of such statutory requirement, this 


8$ o.j.a 

provision need not be incorporated in the judg^ 
ment,^^ where the facts necessary to constitute a 
cause of action in which a body execution may is¬ 
sue are set out in the complaint,^® and the proper 
findings to establish such cause of action have been 
made by the jury.^8 

§ 418. Peraons Entitled to Writ 

The eielgnee of a Judgment la, In a proper eaee, en¬ 
titled to a body execution. A auccesaful defendant may 
be entitled to an arreat of plaintiff where the action la 
auch that he could have been arreated if plaintiff had 
aucceeded. 

The assignee of a judgment in actions in which 
imprisonment is allowed is entitled to a body execu¬ 
tion.^"^ Where part of the judgment is assigned, 
the writ may issue in the name of the assignor for 
the full amount.^8 The assignment of a claim, 
based on contract, without the assignment of a 
claim for damages connected therewith, does not 
authorize the issue of a body execution at the in¬ 
stance of the assignee.^® 

A statute, prohibiting in the same action the is¬ 
suance of a second execution against a judgment 
debtor who is in custody under an execution against 
his person does not prevent a further execution 
against the debtor by another judgment creditor 
whose claim was litigated in the same action.®® 

Defendant. The right of a defendant to arrest 
plaintiff on a body execution, where defendant has 
succeeded in the action, depends solely on the right 
of plaintiff to have defendant arrested, had the 
judgment been against defendant instead of against 
plaintiff.®^ 


34. Mo.—Clark v. Holliday. 9 Mo. 
711. 

36. Or.—In re Level, 169 P. 668, 81 
Or. 298. 

36. Mich.—General Motors Accept¬ 
ance Corporation v. Ellar, 220 N. 
W. 766, 243 Mich. 603. 

23 C.J. p 916 note 76. 

37. 111.—Kearns v. Chocolowski, 223 
IlLApp. 117. 

3a N.T.—Siegel v. Tobias, 19 N.Y. 

S.2d 337, 173 Mlsc. 868. 

30. Vt.—Slayton v. Smllie, 28 A. 
871. 66 Vt. 197. 

40. N.T.--WeinuB v. Light, 170 N. 
7.S. 173, 183 APP.D1V. 691. 

41. Mass.—Hooper v. Cox, 117 Mass. 

1 . 

23 C.J. p 916 note 78. 

JoIbAmt of plalBtlffs 
Under a statute providing for body 
execution for services rendered or 
remuneration earned, where the sum 
does not exceed one hundred dollars, 
painters, eaqh, of whom had claim 


against subcontractor in amount less 
than one hundred dollars for wages, 
did not. by Joining together in a 
single action, waive right to have 
execution against defendant's person, 
although amount of combined claims 
exceeded one hundred dollars.— 
Chan gas v. C. & W. Construction Co., 
279 K.T.S. 84. 164 Misc. 824. 

40. S.C.—Ex parte Hutto, 60 S.E. 84. 

78 S.C. 660. 

23 C.J. p 916 note 79. 

43. N.T.—Spitser, v. Ackerman, 194 
N.Y.S. 447. 

23 C.J. p 916 note 80. 

Amendment of Judgment 
Where the summons did not con¬ 
tain the notice required by Mun.C. 
Code 6 26. and the complaint was 
not verified, order amending Judg¬ 
ment for plaintiff by directing body 
execution was erroneous.—-Barud v. 
Secular, 182 N.Y.S. 693. 

44, N.C.—Michael v. Leach, 81 S.E. 
760, 166 N.C. 223. 
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Or.—Banning v. Roy, 82 P. 708, 47 
Or. 119, 114 Am.S.R. 908. 

45. N.C.—Michael v. Leach, 81 S.E. 
760, 166 N.C. 223. 

In New York, under Code Clv.Proc. 
9 649, plaintiff's right to a body exe¬ 
cution is to be determined by the 
allegations in his complaint.—Fenton 
V. Duckworth, 116 N.Y.S. 686, 131 
App.Div. 291—Bacon v. Grossmann. 
86 N.Y.S. 66. 90 App.Div. 204. 

46. N.C.—Michael v. Leach, 81 S.E. 
760, 166 N.C. 223. 

47. Ill.—Lasher v. Carey, 182 Ill. 
App. 147. 

23 C.J. p 916 note 86. 

4a N.Y.—Dougherty v. Gardner. 68 
How.Pr. 284. 

49. N.Y.—Birdsall v. Fuller, 11 Hun 
204. 

60. N.Y.—^Parascandola v. Auditore, 
213 N.Y.S. 468, 215 App.Div. 277, 
appeal dismissed 162 N.E. 432, 242 
N.Y. 671. 

5L N.Y.—^AUen v. Fromme, 88 N.E. 
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Sureties, A surety who pays the debt being en¬ 
titled to be put in the place of the creditor and to 
all means which the creditor possesses to enforce 
payment against the principal debtor, a body execu¬ 
tion will issue, at the instance of such surety, 
against the principal where it would have issued 
at the instance of the creditor.®^ The sureties on 
a promissory note who have paid a judgment and 
fieri facias going against the principal and sure¬ 
ties jointly have no right to return the fieri facias 
and take out a capias ad satisfaciendum for the 
arrest of the principal.^3 

§ 419. — Persons Subject to Writ 

a. In general 

b. Joint defendants 

a. In General 

Various classes of persons are exempt from arrest and 
Imprisonment on body execution, by statute, or other, 
wise. Under statutes females are exempt or are exempt 
except In certain cases. 

Various classes of persons have been held to he 
exempt from arrest and imprisonment on execution 
against the person, by statute or otherwise.®^ Thus 
idiots, lunatics, or infants,5® spendthrifts under 
guardianship,^^ witnesses during attendance on, and 
while coming from, the court,parties attending 
to their causes in court,^® members of the legisla¬ 
ture while in the execution of their duties,®® elec¬ 
tors while going to or returning from the polls on 
days of election,®® and persons enlisting in the army 
where the debt is less than a certain amount®^ have 
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been held to be exempt. An officer of a court, if 
arrested when not engaged in his official duties, nor 
on his way to or from his office, cannot claim ex¬ 
emption.®* 

In an action for assault and battery, in which 
plaintiff has judgment, an order for a capias has 
been held error where defendant has been fined for 
the same assault.®® 

Females, Under some statutes all females are ex¬ 
empt from body execution,®^ or are exempt except 
in certain cases.®® 

b. Joint Defendants 

Where the right to a body execution depends on the 
nature of the action, the execution must follow the Judg¬ 
ment and be issued and run against all defendants sued 
Jointly or Jointly liable, unless otherwise provided by 
statute. 

Where the right to execution against the person 
depends on the nature of the action, the execution 
must follow the judgment and be issued and run 
against all defendants jointly sued or jointly lia¬ 
ble,®® except where otherwise provided by statute.®*^ 
A separate body execution against one defendant 
on a joint judgment against two cannot be sup¬ 
ported.®® This is so, even after the other defend¬ 
ant has been discharged,®® although in jurisdictions 
where there must be a finding of malice to suppoit 
a body execution, see supra § 413 c, a finding of 
malice against only one of several joint defendants 
justifies the issuance of a body execution against 
such defendant alonc.*^® In an action against joint 
1 debtors, where an order of arrest has been granted 


645. 195 N.Y. 404—Allen v. Bccket, 
84 N.Y.S. 1009. 

52. N.Y.—Rapp v. Mas ten, 4 Redf. 
Surr. 76. 

23 C.J. p 916 note 91. 

63. Ga.—Elam v. Rawson, 21 Ga. 
139. 

54. Btooklioldeni of a corporation 
are exempt on execution issued on 
a Judgment agralnst the corporation. 
—^Ex parte Pennlman, 11 R.I. 333. 
65. N.Y.—Bush v. Pettlbone, 4 N.Y. 

300. Code Rep.,N.S., 264. 

23 C.J. p 916 note 95. 

56. Mass.—In re Blake, 106 Mass. 
501. 

67. U.S.—In re Hurst, Pa., 4 Dali. 

387, 1 L.Ed. 878. 

23 C.J. p 916 note 97. 

Azxsst on sasoiit&oA for fallnro to 
pay valid JadffmsBt, while leaving 
court after hearing supplemental to 
Issuance of execution, was held val¬ 
id.—^Wemme v. Hurlburt, 289 P. 872, 
133 Or. 460. 

56, Mass.—Ex parte McNeil, 6 
Mass. 246. 

23 C.J. p 916 note 98. 


59. N.Y.—Corey v. Russell. 4 Wend. 
204. 

60. Conn.—Swift v. Chamberlain. 3 
Conn. 537. 

23 C.J. p 916 note 1. 

61. N.Y.—Reynolds v, Lammond, 3 
Johns. 445, 640. 

Pa.—^Wright v. Quinn, 1 Yeates 163. 

62. Mass.—Brazill v. Green, 137 N. 
E. 346, 243 Mass. 252. 

Mich.—Llndow v. Mudge, 253 N.W. 

196, 266 Mich. 11. 

23 C.J. p 916 note 4. 

63. Colo.—Kennedy v. Slmansky, 
224 P. 283, 76 Colo. 108. 

64. S.C.—Harrison v. Caudle, 139 S. 
E. 842, 141 S.C. 407. 

23 C.J. p 916 note 6. 

65. N.Y.—Rllz Carlton Apartments 
V. Fried, 235 N.Y.S. 624, 134 Misc. 
347, reversing 232 N.Y.S. 619, 133 
Misc. 607. 

28 C.J. p 916 note 7. 

WiUfdl injury 

Whether action involves willful 
injury affects right to procure or- 

775 


I der of arrest of woman, not right 
to body execution against her.—Rltz 
Carlton Apartments v. Fried, 235 N. 
Y.S. 624, 134 Misc. 347, reversing 
232 N.Y.S. 519, 133 Misc. 607. 

66. Del.—Fromberger v. Karsner, 6 
Del. 290. 

23 C.J. p 917 note 10. 

Master and servant 

In action of tort against employers 
and servant for willful, malicious 
act of servant, plaintiff was entitled 
to execution against bodies of all 
three defendants.—Jewett v. Pudlo, 
172 A. 423, 106 Vt. 249, followed in 
172 A. 428, 106 Vt. 258. 

67. Tenn.—Saunders v. Gallaher, 2 
Humphr. 445. 

68. N.C.—Judson v. McLelland, 44 
N.C. 262. 

23 C.J. p 917 note 12. 

69. N.Y.—Farmers’ & Mechanics* 
Nat. Bank v. Crane, 16 Abb.Pr.,N. 
S., 434. 

7a Ill.—Pappas V. Reabus, 20 N.E. 
2d 327, 299 Ill.App. 499. 
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against one of them and execution against all has 
been returned unsatisAed, the requirement that the 
executipn must follow the judgment does not ap¬ 
ply, but an execution running against the person 
of only the one arrested is regular.^l Where, by 
proceedings subsequent to the judgment, the right 
of the judgment creditor to enforce a body execu¬ 
tion against one of several defendants has l^en lost, 
the court may issue execution against only those lia¬ 
ble to execution.'J^2 

§ 420. Proceedings to Procure 

a. In general 

b. Affidavit or complaint 

c. Notice and hearing 

d. Evidence 

e. Order directing execution 

a. In General 

statutory provltlont governing the procedure to pro¬ 
cure an execution agalnet the person must be followed 
strictly. Such statutes variously Involve application to, 
or certificate by, the court, motion before the clerk, sub¬ 
mission of an Issue to the Jury, and demand on the debtor 
for delivery of his property in satisfaction of the Judg¬ 
ment and a refusal by him. 


The statutory provisions governing the procedure 
to procure an execution against the person must in 
all cases be strictly followed before the writ may is- 
sue.73 In at least one jurisdiction, application for 
leave to issue a body execution is required to be 
made to the court.^^ Another method of obtaining 
a body execution is by motion before the clerk of 
the court from an adverse ruling, his action is 
subject to review on appeal.*^® Where a judgment 
is obtained in an action in which a body execution 
is authorized, it is the duty of the clerk to issue the 
writ on request,and, if he refuses, plaintiff may 
apply for a writ of mandamus against him.^* 

Submission of issue, finding and judgment. In 
construing certain. provisions as to executions 
against the person, it has been held that in order 
that such an execution may issue there must be a 
submission to the jury of a distinct and separate 
issue as to the essential fact on which the right 
to the execution is based,arising on proper alle¬ 
gations in the complaint,an affirmative finding 
thereon,and a judgment entered in conformity 
therewith from which the liability of defendant to 




71. N.T.—^Whitman v. James, 10 
Daly 490, affirmed 89 N.Y. 635. 

72. Mass.—Thomson v. Sleeper, 47 
N.E. 106, 168 Mass. 373. 

73. Pa.—Hitter v. Strieker, 20 Pa. 
Diet & Co. 622. 

23 C.J. p 917 note 16. 

Sa ITew Tork 

(1) Under the Municipal Court 
Code, a statement on the summons 
that plaintiff seeks defendant's ar¬ 
rest and imprisonment is a prerequi¬ 
site to the Issuance of a body exe¬ 
cution, where no verified complaint 
is served with the summons.—Stein¬ 
er V. Lewis. 288 N.T.S. 640, 248 App. 
Dlv. 747—Jabitsky v. Solowachik, 
267 N.Y.S. 781, 160 Misc. 713—23 
C.J. p 917 note 16 [a]. 

(2) Plaintiff held entitled to a 
body execution, where the affidavit of 
service as amended showed that 
summons contained indorsement of 
defendant's liability to arrest and 
Imprisonment.—Factrow v. Hothbart, 
262 N.Y.S. 721, 141 Misc. 470. 

(3) Where the summons, in an ac¬ 
tion for property damage sustained 
by reason of defendant’s negligence, 
contained an indorsement as pre¬ 
scribed by statute and plaintiff re¬ 
covered Judgment, plaintiff was en¬ 
titled as a matter of right to a body 
execution.—Pinkus v. Glass, 21 N.Y. 
S.2d 464, appeal denied 21 N.Y.S.2d 
466, 269 App.Div. 1080. 

Tdb N.Y.—^In re Tannenbaum, 1 N. 
T.&2d 498, 166 Misc. 720. 


Fnrpose of statute 

The purpose of amending a statute 
authorising a body execution, by re¬ 
quiring an application to the court 
for leave to issue execution, was to 
guard against the Issuance of a body 
execution In cases not specifically 
authorized by law.—^White v. Denny, 
16 N.Y.S.2d 849, 258 App.Div. 144— 
In re Tannenbaum, 1 N.Y.8.2d 493, 
165 Misc. 720. 

Applicatioa of statute to pairtloiilar 
courts 

A statute requiring application for 
leave to issue body execution in ac¬ 
tions in the supreme court does not 
affect the municipal court.—Rion Co. 
V. Zuckerman, 17 N.T.S.2d 40, 173 
Misc. 3. 

lUscretlou to deoy appliootloa 

(1) Under a statute requiring ap¬ 
plication to court for leave to issue 
execution against person, the court 
does not have discretion to deny 
leave to issue body execution in 
cases where body execution is specif¬ 
ically authorised.—In re Tannenbaum, 
1 N.T.S.2d 493, 166 Misc. 720. 

(2) Such statute merely modified 
the procedure for obtaining a body 
execution, and did not confer discre¬ 
tion upon the court affecting Judg¬ 
ment creditor’s right to such execu¬ 
tion.—^White V. Denny, 16 N.Y.S.2d 
849, 268 App.Div. 144. 

Prior to statutory amsadunsat in 
New York, an application for leave 
to issue a body execution was un¬ 
necessary when authorised by the i 
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Judgment.—Parascandola v. Audi- 
tore, 213 N.Y.S. 463, 215 App.Div. 277, 
appeal dismissed 162 N.E. 432, 242 
N.Y. 671. 

76b N.C.—Turlington v. Aman, 79 S. 

E. 1102, 168 N.C. 666. 

76^ N.C.—Turlington v. Aman. su¬ 
pra—Huntley v. Hasty, 43 S.E. 844, 
132 N.C. 279. 

77. Ill.—People v. Walker, 122 N.E. 
92, 286 Ill. 641. 

N.J.—^Kintsel v. Olsen, Sup., 73 A. 
962. 

Mtnlstezial act 

The duty Imposed by statute on 
the clerk to issue a writ of capias 
ad satisfaciendum is a "ministerial 
act” and the clerk is not permitted 
to refer to the pleadings to deter¬ 
mine whether malice is the gist of 
the action, since the determination 
of such question is a "Judicial act.” 
—Ingalls V. Raklios, 26 N.E.2d 468, 
373 111. 404, reversing 21 N.E.2d 866, 
301 Ill.App. 1—Pelffer v. French, 28 
N.E.2d 983. 306 Ill.App. 326, affirmed 
33 N.E.2d 691, 376 Ill. 376. 

78. Ill.—People v. Walker, 122 N.E. 
92, 286 Ill. 641. 

78. N.C.—Crowder v. Stiers, 1 S.E. 
2d 363, 216 N.C. 123—Foster v. Hy¬ 
man. 148 S.E. 86, 197 N.C. 189. 

28 C.J. p 917 note 21. 

80l U.S.—Mitchel v. Porter, Alaska, 
194 F. 49, 114 C.C.A. 69. 

28 C.J. p' 917 note 22. 

81. N.C.—McKinney v. Patterson, 98 
S.B. 967, 174 N.C. 488. 

23 aJ. p 917 note 28. 
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atrest will appc^ir.®* It has been held, however, 
that where the facts which authorize an arrest are 
extrinsic to the cause of action, it is not necessary, 
in order to sustain an execution against the per¬ 
son that the liability of defendant to arrest should 
appear from the judgment.*^ 

Certificate of judge. In some jurisdictions pro¬ 
vision is made by statute, in certain cases, for a cer¬ 
tificate from the court or justice before whom the 
action was tried, as a part of the procedure for is¬ 
suing a body execution.®^ 

Demand and refusal. Under some statutes, be¬ 
fore a body execution can issue it must appear that 
a demand was made on the debtor for the delivery 
of his property in satisfaction of the judgment 
against him and a refusal on his part.®® However, 
a demand for payment of judgment has been held 
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not necessary before the issuance of a body execu¬ 
tion in a tort action.®® 

b. Affidavit or Oomplaint 

(1) In General; Necessity 

(2) Requisites 

(1) In General; Necessity 

The necessity for filing an affidavit to obtain a body 
execution depends on statutory provisions and the grounda 
for such execution; a statute requiring an affidavit In 
all or certain cases must be obeyed. Authorities differ 
as to the necessity of an affidavit where an order of ar¬ 
rest obtained before Judgment has not been vacated. 

Whether it is necessary to file affidavits to obtain 
a body execution depends on the grounds for such 
execution, and on the statutes governing the pro¬ 
cedure in this regard.®^ If the statute requires an 
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9SL N.C.—Doyle v. Bush, 86 S.E. 166. 

171 N.C. 10. 

23 C.J. p 917 note 24. 

83. N.Y.—Liovee v. Carpenter. 3 

Abb.Pr..N.S., 809. 

84. Zb Masaaelnuietts 

(1) The maffiatrate's certificate re¬ 
quired by statute to be annexed to 
an execution in order to arrest the 
Judgment debtor thereon need not in 
terms authorize an arrest in the day¬ 
time.—Manuel v. Bales, 104 Mass. 
364. 

(2) A certificate which sets forth 
that the magrlstrate, after due hear¬ 
ing, is satisfied that there is rea¬ 
sonable cause to believe the facts 
therein required to be sworn to, is 
correct in form, and is sufficiently 
signed by the magistrate if his sur¬ 
name is written at length, with the 
initial of his given name.—Webber 
V. Davis. 5 Allen 393. 

Xb New Bampshtrs if the cause of 
action in any action of trespass or 
trespass on the case has arisen from 
the willful and malicious act or neg¬ 
lect of defendant, the court or jus¬ 
tice before whom the action is tried 
shall cause a certificate thereof to 
be made on the back of the execution 
issued in such action; a court which 
refers a cause to a referee for trial, 
and afterward receives his report 
and renders Judgment on It, may be 
said to try the cause, within a stat¬ 
ute requiring a certificate.—Cooley 
V. Eastman. 67 N.H. 603. 

Ta. ▼eriBOBt 

(1) Under statute the court Is re¬ 
quired to issue execution with a cer¬ 
tificate stated in, or indorsed on. 
such execution, where it is adjudged 
that the cause of action arose from 
the wilful and malicious act or neg¬ 
lect of defendant.—Healy v. Moore. 
187 A. 679. 108 Vt. 324. followed In 
187 A. 692. 108 Vt. 861—-Adams v. 
Wait, 42 Vt. 16. 


(2) The granting of a close jail 
certificate is no part of the princi¬ 
pal Judgment in the cause, but is 
Independent of it and collateral 
thereto.—Jewett v. Pudlo, 172 A. 428, 
106 Vt. 249, followed in 172 A. 428, 
106 Vt. 268—Stowe v. Powell. 46 Vt. 
471—Spaulding v. Woodworth, 42 Vt. 
570. 

(3) The statute providing for the 
certificate contemplates a separate 
and independent examination of the 
evidence by the trial court as the 
basis for awarding the certificate.— 
Domina v. Pratt. 13 A.2d 198, 111 Vt. 
166, followed in 13 A.2d 204, 111 Vt. 
178—Mealy v. Moore. 187 A. 679, 108 
Vt. 324, followed In 187 A. 692. 108 
Vt. 361. 

(4) A certified execution cannot 
be allowed without a consideration 
of the evidence to determine whether 
defendant's wrongful act was willful 
and malicious.—Jewett v. Pudlo, 172 
A. 423, 106 Vt. 249, followed in 172 
A. 428, 106 Vt. 268. 

(6) Whether the wrongful act of 
defendant was willful and malicious 
is usually for the trial court to de¬ 
termine, and may be determined on 
matters disclosed at trial or on a 
further hearing.—Jewett v. Pudlo, 
supra. 

(6) Where the facts appear of rec¬ 
ord, whether a party is entitled to 
a certified body execution is a 
question of law.—Mealy v. Moore, 
supra—Jewett v. Pudlo, supra—Lyon 
V. Prescott. 166 A. 679, 103 Vt. 442. 

(7) The trial court must grant the 

certificate, if plaintiff Is entitled 
thereto, as a legal right.—^Mealy v. 
Moore, 187 A. 679, 108 Vt. 324. fol¬ 
lowed In 187 A. 692. 108 Vt. 861— 
Styles V. Shanks, 46 Vt. 612. j 

(8) The burden of proof is on aj 
plaintiff moving for a certified execu¬ 
tion to show that the cause of ac-j 
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tion arose from the wilful and mali¬ 
cious act or neglect of defendant.— 
Benway v. Hooper, 8 A.2d 668, 110 
Vt. 497—Mealy v. Moore, supra— 
Jewett v. Pudlo, 172 A. 423, 106 Vt. 
249, followed in 172 A. 428, 106 Vt. 
258—North Adams Beef & Produce 
Co. V. Cantor, 166 A. 879, 103 Vt 614. 

(9) Evidence held sufficient to Jus¬ 
tify the granting of a close jail cer¬ 
tificate.—Benway v. Hooper, supra— 
Eastman v. Jacobs, 162 A. 382, 104 
Vt. 636. 

(10) Other cases see 23 C.J. p 919 
note 65 [cj. 

85. 111.—Huntington v. Metzger, 41 
N.E. 881, 158 Ill. 272. 

23 C.J. p 920 note 70. 

86. Ill.—White V. Youngblood, 12 N. 
E.2d 650, 367 Ill. 632—Petition of 
Blackhdge, 196 N.E. 3, 359 Ill. 482 
—Llpman v. Goebel, 192 N.E. 203, 
367 Ill. 316, certiorari denied 65 S. 
Ct. 608, 294 U.S. 712, 79 L.Ed. 1246 
—People V. Walker, 122 N.E. 92, 
286 Ill. 541—Pappas v. Reabus, 20 
N.E.2d 327, 299 Ill.App. 499. 

87. ZB ZUlBOis, where the judgment 
is in tort based on malice, an affidav¬ 
it is not necessary as a prerequisite 
to the issuance of a capias.—Brandt- 
Jen & Kluge v. Forguc, 20 N.E 2d 616, 
299 Ill.App. 585—I'appas v. Reabus. 
20 N.E.2d 327, 299 Ill.App. 499—23 
C.J. p 918 note 32 fa]. 

Zb JCassaohBSstts, where a body 
execution is Issued in an action of 
tort, no preliminary affidavit and cer¬ 
tificate are necessary.—Brazill v. 
Green, 127 N.E. 635, 236 Mass. 93. 

Zh VsnBOBt an affidavit is not re¬ 
quired where the right to the body 
execution is dependent on a finding 
by the court that the cause of ac¬ 
tion arose from the willful aqd mali¬ 
cious act or neglect of defendant.— 
Haskell v. Jewell, 7 A. 646, 69 Vt. 
81. 
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affidavit in all or certain cases it must be obeyed.^^ 

Under some statutes if an order of arrest has 
been obtained before judgment, and is not vacated, 
an execution against the person issues as of 
course,*® and no new affidavit is necessary,®* while 
under other statutes a new affidavit is necessary.®^ 
Where from the nature of the judgment a capias 
ad respondendum might have been properly issued 
in the first instance no affidavit is necessary.®* Un¬ 
der some statutes, where the cause of arrest set 
forth in the complaint and the facts stated as caus¬ 
es of arrest are essential to, or constitute, plain¬ 
tiff’s cause of action, no affidavit is needed,®* pro¬ 
vided the complaint has been duly verified;®^ and 
where the cause of arrest is set forth in the com¬ 
plaint but is only collateral and extrinsic to plain¬ 
tiff’s cause of action, the statement of the cause 
of arrest in the complaint will answer in place of 
an affidavit, but such statement must be as explicit 
as though set forth in an affidavit and properly 
verified.®* Where, however, the cause of arrest 
is not set forth in the complaint, defendant can be 
arrested only by an order founded upon a suffi¬ 
cient affidavit.®* 

Where an affidavit is necessary, the court or 
judge will consider only such grounds for execu¬ 
tion as are included in the affidavit.®*^ 

Amendment, The court in its discretion may 
permit the amendment of the affidavit as to mat¬ 
ters of form.®* 

(2) Requisites 

The affidavit must comply with atatutory require¬ 
ments as to form and allegations; an affidavit on In¬ 
formation and belief may be sufficient. 

The affidavit must be in such form and contain 
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such allegations as to comply with statutory re¬ 
quirements.®® It should make out a plain case for 
the issuing of the writ,^ and should show such con¬ 
duct on the part of defendant as brings him within 
the exceptions to the prohibitions against imprison¬ 
ment for debt.* Where fraud is the ground on 
which the issuing of the writ is sought, the facts 
constituting the fraud must be specifically stated 
in the affidavit.* The affidavit should not be in 
the alternative.^ Defective grammar, where the 
^ sense is apparent, will not invalidate it.* 

The affidavit must be made by the person author¬ 
ized by statute so to do, usually the judgntent cred¬ 
itor or his attorney,* and may be sworn to before 
one authorized to administer oaths or affirmations 
to witnesses and others.^ 

Persons making affidavits to establish the fraud 
necessary to justify the issuing of a body execu¬ 
tion should take care to swear only to facts and 
not to conclusions of law.* 

An affidavit on information and belief may be 
sufficient;® when it is so made, the sources and 
nature of the information must be set out and the 
reason given why a positive statement cannot be 
procured.^® 

c. Notice and Hearing 

Notica to the defendant, and a hearing, are necetaary 
if required by statute. 

Statutory provisions for notice to defendant and 
for a hearing,^^ or for a rule to show cause why 
execution should not issue,^* must be complied with. 
Under other statutes, notice^* or a rule to show 
cause, where the debtor has had notice of the cause 
of action and relief asked and opportunity to defend 
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88> Maas.—Bailey v. Bailey, 44 N.B. 

143. 166 Mass. 226. 

28 C.J. p 918 note 33. 
aa. N.Y.—Elwood V. Gardner, 46 N. 
T. 849—Corwin v. Preeland, 6 N. 
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33 C.J. p 918 note 35. 
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820. 

28 C.J. p 918 note 36. 

99. Mich.—Lindow v. Mudsre. 263 N. 
W. 196, 266 Mich. 11. 

99. N.C.—^Huntley v. Hasty, 43 S. 

B. 844, 182 N.C. 279. 

23 C.J. p 918 note 38. 

94. N.C.—State v. Foote, 83 N.C. 
102 . 

96b N.C.—State v. Foote, supra. 

94, N.Y.—^Mirkowlts v. Jond, 161 N. 
Y.a 268. 


N.C.—State v. Foote, 83 N.C. 102. 

97. Kan.—^Newton First Nat. Bank 
y. Brlgr^rs, 50 P. 462, 6 Kan.App. 
684. 

98. Ill.—Doty V. Colton, 90 Ill. 463. 
23 C.J. p 919 note 64. 

99. Ga.—^Dozier v. Dozier, 30 Ga. 
623. 

23 C.J. p 918 note 44. 

1. N.Y.—People V. Albany, 6 Hill 
429. 

9. Mich.—^Badger v. Reed, 39 Mich. 
771. 

3. Kan.—Tat low v. Bacon, 166 P. 
836, 101 Kan. 26. 

23 C.J. p 919 note 47. 

4. Ill.—Gorton v. Frlssell, 20 Ill. 
291. 

N.Y.—People v. Albany, 6 Hill 429. 

6. Mass.—Abbott v. Tucker, 4 Allen 
72. 


8. D.C.—Costello v. Palmer, 20 App. 
D.C. 210. 

23 C.J. p 919 note 61. 

7. Ill.—Fergus v. Hoard. 16 Ill. 857. 
23 C.J. p 919 note 62. 

8. N.J.—Kipp V. Chamberlin, 20 N. 
J.Law 656. 

9. Cal.—Matoon v. Bder, 6 Cal. 67. 

23 C.J. p 919 note 49. 
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against the same,** is not necessary. A trial by 
jury has been declared not necessary to justify the 
issuance of an execution.*^ 

d. Evidence 

Satlifactory evidence of the existence of groundi for 
the ietuance of a body execution muit be preaented to 
the court or officer hearing an application therefor. 

Before issuing an order for a body execution, 
the court or officer hearing the application therefor 
must be satisfied, by the evidence presented in sup¬ 
port of the application, that the statutory grounds 
for such order exist.^® The record of the judg¬ 
ment is sufficient prima facie evidence of debt.^^ 
Plaintiff is a competent witness on an application 
for a capias ad satisfaciendum.^® 

A statement made by defendant when examined 
under a trustee act cannot afterward be sworn to 
as evidence of fraud to procure a capias ad satis¬ 
faciendum nor can the testimony of a debtor 
taken on his examination in supplementary proceed¬ 
ings be used as evidence of his fraud, such supple¬ 
mentary proceedings being in the nature of a bill 
in equity.®® Where a judgment has been rendered 
by consent, evidence offered by defendant for the 
purpose of limiting the amount of a certified ex¬ 
ecution is properly excluded.®^ A stipulation on 
the part of the debtor, stating the cause of action 
to be money received, and allowing judgment to be 
entered, is not conclusive on ,a motion for execu¬ 
tion against the person on the ground that the cause 
of action is one for which an arrest is allowed.®® 

e. Order Directing Dxecution. 

A court order directing the Issuance of the writ Is 
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necessary where an affidavit Is required to be filed after 
Judgment; such order Is not necessary where, from the 
nature of the action and the facts stated In the com¬ 
plaint, the plaintiff would have been entitled to an order 
of arrest, or where an order of arrest was In fact granted 
and remains In force. 

Where an affidavit is required to be filed after 
judgment, as appears in subdivision b of this sec¬ 
tion, an order of the court is usually necessary to 
the issuance of a body execution,®® and the order 
should show that the proof was to its satisfac¬ 
tion;®^ but an execution against the person may is¬ 
sue without any special order of court directing it 
if the action is one in which, from its very nature, 
and from the facts necessarily stated in the com¬ 
plaint as the cause of action, plaintiff would neces¬ 
sarily have been entitled to an order of arrest;®® 
and in some jurisdictions, if an order of arrest has 
been in fact granted, and remains in force, the 
body of defendant may be taken in execution with¬ 
out any further order, although the facts entitling 
plaintiff to an order of arrest are not inherent in 
the cause of action itself.®® 

§ 421. The Writ 

The form and requisites of the writ for body ex¬ 
ecution are considered in § 422, amendment there¬ 
of in § 423, alias or pluries writs in § 424, and re¬ 
turn of writ in § 425. 

Examine Pocket Parts for later cases. 

§ 422. —— Issuance, Form, and Requisites 

a. In general 

b. Reference to judgment 

c. Conformity to judgment 


14. S.C.—Martin v. Hutton. 64 S.E. 
421. 82 S.C. 432. 

15. Ill.—Corwin v. Tillman, 265 Ill. 
App. 230. 

AflLdavlt as to matton mibaoquoat to 
JudflrmoiLt 

However, where an affidavit is filed 
setting up matters accruing subse¬ 
quent to the Judgment as a ground 
for the issuing of the execution, de¬ 
fendant may be entitled to a trial by 
Jury on such matters.—Boos v. 
White, 64 Ill.App. 177. 

16. Kan.—Tatlow v. Bacon, 166 P. 
836, 101 Kan. 26. 

23 C.J. p 919 note 66. 

Bovlow 

The officer making the order for 
the writ is to decide on the weight 
and credibility of the evidence, but 
its legality and applicability may be 
reviewed.—^Wire v. Browning, 20 N. 
J.Law 364. 

BiaqualifloatlOB. of ofSoor 
A magistrate In determining 


whether the evidence laid before him 
is sufficient to satisfy him of such 
a state of facts as the statute re¬ 
quires, performs a Judicial duty, and 
may therefore be disqualified from 
the performance thereof by reason 
of his relations to plaintiff, as where 
he Is plaintiff’s attorney.—McGregor 
V. Crane, 98 Mass. 630. 
rrandnlent coatraotlag of debt 
A statement that defendant made 
certain representations to plaintiff, 
and that he had discovered recently 
they were false, is not sufficient evi¬ 
dence that the debt was fraudulently 
contracted.—Titus v. Bowne, 30 N.J. 
Law 340. 

17. Pa.—City Trust Co. v. Richards, 
20 Wkly.N.C.. Pa., 63. 

18. N.J.—Titus V. Bowne, 80 N.J. 
Law 340. 

16. N.J.—Titus V. Bowne, supra. 
N.Y.—Kelley v. Dusenbury, 2 
Abb.N.Cas. 360. 

81. Vt.—Manley v. Johnson, 81 A. 
919, 86 Vt 262. 
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33. N.T.—Hall V. McMahon, J7 N.T. 

Super. 649, 10 Abb.Pr. 103, modified 
on other grounds 10 Abb.Pr. 319. 

83. N.J.—McKernan v. McDonald, 27 
N.J.Law 641. 

23 C.J. p 920 note 73. 

84. N.J.—-Kein v. Katz, 106 A. 210, 
92 N.J.Law 406. 

23 C.J. p 920 note 74. 

85. N.T.—Steamship Richmond Hill 
Co. V. Seager, 62 N.Y.S. 985. 31 
App.Div. 288. 

23 C.J. p 920 note 75. 

Order contained in Judgment see su¬ 
pra S 417. 

86. N.Y.—Elwood v. Gardner, 46 N. 
Y. 349. 

23 C.J. p 920 note 76. 

Dismissal of motion for leave to is. 

sne 

Under these circumstances. If a 
motion for leave to issue an execu¬ 
tion is made, it should not be denied, 
but dismissed.—Bull v. Mellias, 13 
Abb.Pr., N.Y., 241. 
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d. Issuance and return of fieri facias 

e. Directions to sheriff 

a. In OeiMral 

Statutory roquiremontt at to what a body oxoeutlon 
should atato muat bo aubstantlally eompllod with. Tho 
writ should bo In tho namo of tho otato, diroetod to tho 
ahorlfr of tho propor county, and proporly tootod and 
algnod. 

Statutory requirements as to what a body ex¬ 
ecution should state must be complied with^? in 
substance.^B Facts not required need not be re¬ 
cited thercin.2*^ The writ is not void on its face 
even though it does not recite that the oath re¬ 
quired by law to be made was made before it is¬ 
sued,®® nor, in the absence of statutory requirement, 
is it essential to its validity that it recite on its face 
that the affidavit required by statute has been 
made.*i The writ need not state the nature of the 
action in which it was issued,®® or the facts au¬ 
thorising the arrest,®® although it is well for the 
execution in connection with its other recitals brief¬ 
ly to refer to the cause of arrest.®^ 

An execution against the body should recite that 
it is to pay and satisfy plaintiff in the judgment 
and not the state or commonwealth.®® A mistake 
in the date of the execution which is the result of a 
manifest clerical error, admitting of correction by 
an inspection of the entire writ, will not invalidate 
it.®« 
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The writ should be in the name of the state it 
should be directed to the sheriff®® of the proper 
county,®® and be properly tested^® and signed 
and a writ which is directed outside the county of 
issuance should bear a seal.^® The venue should 
be properly laid.^® 

b. Beference to Judgment 

Tht writ should roelto tho recovery of a Judgment by 
the plaintiff against the defendant, the date, the amount, 
and the court In which rscovsrsd. 

The writ should recite the recovery of a judg¬ 
ment by plaintiff against defendant, the date, the 
amount, and the court in which it was recovered.^^ 
It need not recite the incidents of the judgment.^® 
Where the execution states a recovery and docket¬ 
ing of judgment in a certain county, and an issue 
and return unsatisfied of an execution in another 
county, it is immaterial that it does not recite a 
docketing in the second county.^® 

c. Oonformity to Judgment 

A capias ad satisfaciendum must, generally, strictly 
fellow the Judgment and be warranted by It. 

As a general rule a capias ad satisfaciendum 
must strictly follow the judgment, and be war¬ 
ranted by it.**^ The execution should issue in the 
name of plaintiff in the judgment,^® and, it would 
seem, in the name of all the plaintiffs, if there are 
more than one.^® An execution against two per- 
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27, N.C.—Kinney v. Laughenour, 2 

S. B. 43, 97 N.C. 326—Finley v. 

Smith. 16 N.C. 96. 

Form and contents of executions 
against property see supra if 69- 
84. 

aSb Vt.—Ex parte Hunt, 82 A. 178. 
86 Vt. 846. 

23 C.J. p 920 note 80. 

2SL N.Y.—Hutchinson v. Brand, 9 N. 

T. 208, affirming 6 How.Pr. 78. 
aa Ill.—Lattin v. Smith, 1 HI. 361. 
31. Tenn.—Street v. Vandervoort, 7 

Terg. 436. 

22. Ill.—Feld V. Loftls, 88 N.B. 281, 
240 IlL 106, affirming 140 IU.App. 
630. 

23 C.J. p 921 note 93. 

33. N.Y.—Hutchinson v. Brand, 9 N. 
Y. 208, 1 Seld. 201. 

28 C.J. p 921 note 94. 

34. N.C.—Kinney v. Laughenour, 2 
B.B. 48. 97 N.C. 326. 

33. Ky.—Abbott v. Daniel, 8 Mete. 
889. 

3ib Mass.—Currier v. Bartlett, 122 
Mass. 188. 

87. Ind.—^Webster v. Farley, 6 

Blackf. 183. 

33. N.C.— Walhsr v. Vick, 19 N.C. 
99. 

28 CJ. p 921 note 88. 


33. N.X—Drake ▼. Cochran, 18 N.J. 
liaw 9. 

23 C.J. p 921 note 86. 

Xa New Tork, by statute, the ex¬ 
ecution may be issued to any coun¬ 
ty, without regard to the debtor’s le¬ 
gal residence.—Spilker v. Abrahams, 
121 N.Y.S. 818, 136 App.Dlv. 841— 
Shaul V. Fidelity ft Deposit Co. of 
Maryland. 227 N.Y.S. 163, 131 Misc. 
401, affirmed 230 N.Y.S. 910, 224 
|App.Dlv. 778. 

da Oa.—Jordan v. Porterfield, 19 
Oa. 189, 63 Am.D. 801. 

28 C.J. p 921 note 87. 

41, Me.—Mahoney v. Ayoob, 126 A. 

146, 124 Me. 20, 37 A.L..R. 86. 
Paoslmlls signature 
A statute requiring a disclosure 
commissioner to issue capias "under 
his hand and seal" for arrest of an 
execution debtor failing to get the 
benefit of an oath requires a signa¬ 
ture in handwriting or written sig¬ 
nature, and not facsimile signature 
Impressed with a rubber stamp.— 
Mahoney v. Ayoob, supra. 

83. N.C.—Finley v. Smith, 16 N.C. 
96. 

83. Vt—Avery y. Lewis, 10 Vt 882, 
38 Am.D. 208. 

28 CJ. p 921 note 89. 
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48. Conn.—Sibley v. Krauskopf, 171 
A. 4. 6, 118 Conn. 158. 

23 C.J. p 921 note 97. 

"The chief object of describing the 
Judgment in the execution Is to re¬ 
fer the officer and others to the au¬ 
thority for its issuance, and if the 
recitals are sufficient to identify 
the Judgment and it is shown to be 
intended, issued, and enforced as an 
execution upon that Judgment it is 
not void even though there be vari¬ 
ances—as in the names of parties." 
—Sibley V. Krauskopf, supra. 

An eseoutiott omitting the day of 
the mouth on which the Judgment 
was rendered is not void.—Brazill v. 
Green. 137 N.E. 346, 243 Mass. 252. 

4B. N.Y.—^Hutchinson v. Brand, 9 
N.Y. 208, affirming 6 How.Pr. 73. 

4a N.Y.—O’Shea v. Kohn, 38 Hun 
149. 

47. Conn.—Sibley v. Krauskopf, 171 
I A 4, 118 Conn. 158. 

28 C.J. p 921 note 2. 

4a Ky/—Abbott v. Daniel, 8 Mete. 
839. 

48. N.Y.—^Farmers’ ft Mechanics* 
Nat. Bank v. Crane, 16 Abb.Pr.r 
NJ3., 484. 
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son^t in which the name of one only is erronciously 
stated, is not void as against the other; and a bond 
given by the latter to procure his release from ar¬ 
rest on such execution is valid.®® 

Where the Christian names of plaintiffs are not 
inserted in the warrant or judgment, a capias ad 
satisfaciendum which properly pursues the judg¬ 
ment gives the officer authority to make the arrest 
and take bond, although such Christian names are 
not inserted in the writ.®i Where a person is sued 
by his Christian name only and judgment is ren¬ 
dered against him in such name, he may be arrested 
on a body execution issued against him in such 
name.®® 

Where the clerk of court docs not know that any¬ 
thing has been paid on a judgment, an execution 
for the full amount of the judgment in accordance 
with the record of the court is not irregular or 
void.®® 

d. Issuance and Beturn of Fieri Faciaa 

The isiuance of a fieri faciaa and its return nulla bona 
should be stated, if required as conditions precedent to 
a capias ad satisfaciendum. 

The issuance of a fieri facias and the return of 
the execution nulla bona should be stated if these 
steps are by statute made conditions precedent to 
the issuance of a capias ad satisfaciendum.®^ The 
writ should specify eo nomine the county to which 
the execution against the property was issued.®® 

6. Directions to Sheriff 

The writ should substantially comply with statutory 
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requirements as to directions to be given the officer, such 
as those as to arrest and commitment of the debtor and 
return of the execution. 

If there is a statute prescribing what directions 
shall be given the officer in the writ, it is well for 
the writ to use the language of the statute,®® al¬ 
though it has been held that a substantial compli¬ 
ance with the requirements of the statute is suffi¬ 
cient.® ^ The writ must conform to a statutory pro¬ 
vision that it shall require the sheriff to arrest the 
debtor and commit him to the jail of the county 
until he shall pay the judgment or be discharged 
according to law®® and to make due return of the 
execution.®® It need not provide that the sheriff 
shall hold defendant to bail in a certain sum.®® 
It is not void for failure to direct the time,®^ or 
the place®® of the return, since such omission is a 
mere irregularity which may be amended or disre¬ 
garded.®® Failure to limit the imprisonment to a 
certain time is not fatal where there is no absolute 
right to discharge, until the execution has been 
satisfied at the rate of a certain sum per day for 
each day of imprisonment.®^ 

A direction as to turning over moneys is mere 
surplusage.®® 

§ 423. -Amendment 

An execution against the body may be amended In 
a proper case. A writ void becauee It Is against both 
the body and property cannot be amended. 

An execution against the body may be amended,®® 
as where there is a mistake in the amount as stated 
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Conformity with respect to Joint de¬ 
fendants see supra | 419. 
Omission thvongli olerloal enor 
The omission of an additional 
plaintiff's name through a clerical 
error will not invalidate the body 
execution.—Sibley v. Krauskopf. 171 
A. 4. 118 Conn. 168. 

Where one of two joint plaintiffs 
dies after the rendition of the Judg¬ 
ment. and no entry of his death is 
made in court, the execution should 
be taken out in the name of both 
plaintiffs so that it may conform to 
the Judgment.—Stewart v. Cunning¬ 
ham, 22 Ala. 626. 

oa Me.—Blake v. Blanchard, 48 Me. 
297. 

dl. N.C.—Wall V. Jarrott, 26 N.C. 
42. 

4». Ill.—Hammond v. People, 32 Ill. 
446, 88 Am.D. 286. 

W* Vt.—^Ex parte Hunt, 82 A. 178, 
86 Vt 845. 

M. N.T.—O'Shea v. Kohn, 88 Hun 
149. 

^ CJL p 921 note 18. 


As affecting right to writ see su¬ 
pra 8 416. 

65. N.T.—People v. Reilly, 58 How. 
Pr. 218. 

23 C.J. p 921 note 11. 

56. N.C.—Kinney v. Liaughenour, 2 

S. E. 43, 97 N.C. 326. 

57. N.Y.—Hutchinson v. Brand, 9 N. 

T. 208. 

Vt—Bx parte Hunt, 82 A. 78, 86 Vt 
346. 

WMtten direotioBS 

Under statute, an officer is not re¬ 
quired to arrest a debtor on an ex¬ 
ecution unless written directions to 
arrest, signed by the creditor or his 
counsel, are indorsed on the execu¬ 
tion.—Dyer v. Tilton, 71 Me. 418. 

56. N.T.—Padreshefsky v. Walton, 
72 N.Y.S. 979, 66 App.Diy. 482. 

23 C.J. p 922 note 12. 

Bedaite te» of cornffnemeat 
A body execution is not void be¬ 
cause it does not definitely fix the 
term of confinement, where the judg¬ 
ment and the execution directed con¬ 
finement for a period not to exceed 
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I one year.—Roll v. Davis, 277 P. 767, 
85 Colo. 694. 

59. N.C.—Kinney v. Laughenour, 2 
S.B. 43, 97 N.C. 325. 

60i Ala.—Ex parte Cleveland, 86 
Ala. 306. 

61. N.Y.—^Benedict & Burnham Mfg. 

Co. V. Thayer. 20 Hun 647. 

23 C.J. p 922 note 16. 

68 . N.T.—Fake v. Edgerton, 12 N.T. 
Super. 681. 3 Abb.Pr. 229. 

63. N.Y.—Douglas v. Haberstro. 88 
N.Y. 611, 2 N.Y.Clv.Proc. 186, 14 
N.Y.Wkly.Dig. 311. 

64. Ill.—Subim V. Isador, 88 IllApp. 
96. 

65. Ala.—Stewart v. Cunningham, 22 
Ala. 626. 

66 . Mich.—In re Davis, 187 N.W. 288, 
218 Mich. 220. 

N.Y.—Douglas V. Haberstro, 88 N.T. 
611, 2 N.T.Civ.Proc. 186, 14 N.Y. 
Wkly. Dig. 811—People v. Seaton, 
26 Hun 806—Benedict & Burnbam 
Co. V. Thayer, 20 Hun 647. 

28 CJ. P 922 notes 26, 26. 
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§ 423 

in the execution,an omission of the testatum 
clause,®® want of seal of the proper court,®® defec¬ 
tive teste or omission of teste,a wrong attestation 
as to the name of the chief justice,*^! failure to di¬ 
rect the time for its return,'^® or erroneous direction 
as to the place to which returnable^® or as to the 
time when returnable^® Although mesne process 
against the person returnable on Sunday, or out of 
term, is void, a capias ad satisfaciendum, being 
final process, may in such case be amended.^® 

After delivery to the officer, the clerk of court 
cannot correct a mistake as to the amount thereof, 
without an order of court.*^® 

If the writ is void because it is both a body ex¬ 
ecution and one against property it cannot be 
amended.*^ 

§ 424. - Alias, Pluries, and Renewed 

Writs 

An alias or plurloa body execution may be Issued In 
a proper case, as where the original writ Is Improperly 
Issued, is defective, or is returned not found, or where the 
execution defendant has escaped. Such writ cannot be 
Issued where the defendant has been discharged from Im. 
prisonment with the plaintiff's consent or by due course 
of law. 

An alias or pluries execution against the person 
may be issued in a proper case,7® as where the prior 


execution has been improperly issued,^® or is found 
to be so defective as to be invalid,®® or where the 
original is returned not found®i or is uncertified,®® 
or the return is defective.®® An alias or pluries 
execution may also be issued where an order vacat¬ 
ing the original writ has been reversed,®® or in case 
of an escape of a defendant in execution with the 
sheriff’s consent or through his negligence,®® or 
in case of a rescue.®® 

On the other hand, so long as defendant remains 
in custody on one execution, another execution on 
the same judgment cannot issue ;®^ and if he has 
been discharged from imprisonment with plaintiff’s 
consent,®® or by due course of law,®® as where 
plaintiff neglects to take him in execution within 
the proper time,®® or neglects to pay or give se¬ 
curity for prison fees,®^ he cannot be again im¬ 
prisoned on an alias writ issued in the same case. 

A new capias ad satisfaciendum may issue where 
defendant is illegally discharged,®2 since an illegal 
discharge amounts to nothing more than an es¬ 
cape.®® If a defendant is arrested on a capias ad 
satisfaciendum and discharged because of some ir¬ 
regularity, he may be* retaken on a second capias 
ad satisfaciendum.®® An alias execution may issue 
where the discharge is on the ground that the court 
issuing the execution had no power to do so.®® An 


Amendment of executions generally 
see supra 9 82. 

87. N.Y.—Holmes v. Williams, 3 Cal. 

98. Col. & C.Cas. 449. 

23 C.J. p 922 note 27. 

68. N.Y,—McIntyre y. Rowan, 3 
Johns. 144. 

69. N.Y.—Dominick v. Eacker, 3 
Barb. 17. 

70. N.Y.—Douglas V. Haberstro, 88 
N.Y. 611, 2 N.Y.Clv.Proc. 186, 14 
N.Y.Wkly.Dig. 311—People v. Sea¬ 
ton, 25 Hun 306. 

All attomey i& tbo oanse has no 

right to alter the teste of the writ. 
—Merrill v. Townsend, 6 Paige, N.Y., 
80. 

71. N.Y.—Ross V. Luther, 4 Cow. 
158, 16 Am.D. 341. 

78. N.Y.—Douglas v. Haberstro, 88 
N.Y. 611, 2 N.Y.Clv.Proc.' 186, 14 
N.Y.Wkly.Dig. 311—Benedict & 
Burnham Co. v. Thayer, 20 Hun 
647, 69 How.Pr. 272. 

78. N.T.—McConkey v. Glen, 1 Cow. 
141. 

74. Mich.—In re Davis, 187 N.W. 

288, 218 Mich. 220. 

N.Y,—Gibbons v. Larcom, 3 Wend. 
383. 

78. N.T.— Ston8 y. Martin, 3 
186. 


76. Ky.—Johnson v. Scott, 121 S.W. 
695, 134 Ky. 736. 

77. Mich.—Sink v. Oceana Clr. 

Judge. 109 N.W. 115, 146 Mich. 121. 

78L N.Y.—^Wintner v. National Sure¬ 
ty Co., 200 N.Y.S. 109, 120 Mlsc. 613. 
23 C.J. P 922 note 40. 

Alias and pluries writs generally see 
supra 9 85. 

79. N.Y.—Wintner y. National Sure¬ 

ty Co., supra. 

80i N.C.—Kinney v. Laughenour, 2 
S.B. 43, 97 N.C. 326. 

23 C.J. p 923 note 43. 

81. U.S.—Peyton v. Brooke, D.C., 3 
Cranch 92. 2 L».Ed. 376. 

Mich.—People v. Kehl, 16 Mich. 330. 

88. R.I.—McCrillis v. Sisson, 1 R.I. 

143. 

23 C.J. p 923 note 42. 

83, N.Y.—Wintner v. National Sure¬ 
ty Co., 200 N.Y.S. 109, 120 Misc. 
613. 

84. N.Y.—Carrigan y. Washburn, 9 
N.Y.S. 641, 18 N.T.Clv.Proc. 79. 

66. N.Y.—Wesson v. Chamberlain, 3 
N.Y. 331. 

23 CJ. p 923 note 46. 

86. N.J.—Stote y. Blundell, 39 N.J. 
Law 612, reversed on other grounds 
40 N.J.Law 372. 
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87. Mass.—In re Plymplon, 82 N.E. 
715, 196 Mass. 671. 

23 C.J. p 923 note 47. 

88. Va.—^Wlndrum v. Parker, 2 
Leigh 361, 29 Va. 361. 

23 C J. p 923 note 48. 

Xa, Louisiana under Act March 28. 
1840, 9 1 defendant arrested on a 
capias ad satisfaciendum, and 
charged from Imprisonment by plain¬ 
tiff, may be Imprisoned again on the 
second capias ad satisfaciendum.— 
Martin v. Ashcraft, 8 Mart.,N.S., 313. 

89. Pa.—Hitter v. Strieker, 20 Pa. 
Diet. & Co. 622. 

23 C.J. p 923 note 49. 

90. U.S.—Barnes v. Vlall, C.C.R.I., 
6 P. 661. 

N.Y.—Masters v. Edwards. 1 Cal. 616. 

91. U.S.—Barnes v. Vlall, C.C.R.I., 
6 F. 661. 

23 C.J. p 923 note 61. 

98. Ind.—Freeman v. Smith, 7 Ind. 
582. 

Pa.—Long V. Cherington, 28 A. 1086, 
161 Pa. 248—Ritter v. Strieker. 20 
Pa.Dist. & Co. 622. 

93. Ind.—Freeman v. Smith, 7 Ind. 
682. 

94. N.C.—Kinney y. Laughenour, 2 
S.E. 43, 97 N.C. 325. 

23 C.J. p 923 note 68. 

96. N.Y.—Ginochlo v. Flga^l, 4 B. 
D.Smith 227, 2 Abb.Pr. 186. 
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alias writ may also issue where defendant has been 
discharged on account of a temporary privilege, 
after the privilege has terminated.®® 

Where there has been no return to the first writ, 
a second cannot issue but an alias may issue, or 
the same writ may be reissued, where there has 
been a return without service before the return 
day.®® If, however,, the writ has been served by 
an actual arrest of the body of defendant therein, 
it cannot ordinarily be used further for the purpose 
of a new arrest.®® 

It has been held that where a judgment debtor 
after arrest enters into a poor debtor’s recognizance 
and makes default, an alias body execution can¬ 
not be issued at the instance of the judgment cred- 
itor,t his only remedy being on the recognizance;® 
but there is authority to the contrary.® An alias 
execution may be issued at the instance of the sure¬ 
ty on the insolvent bond, who after forfeiture of 
the bond has paid the judgment creditor and taken 
an assignment of the judgment.^ Where one of 
two judgment debtors is arrested on execution and 
enters into a poor debtor’s recognizance and makes 
default thereon, an alias execution against the oth¬ 
er judgment debtor can be issued after the return 
of the original execution.® Where bail have sur¬ 
rendered the principal on a scire facias, plaintiff is 
entitled to an alias execution against him, notwith¬ 
standing more than a year has elapsed since the 
return of the former execution.® 

Proceedings to obtain. A pluries writ of capias 
ad satisfaciendum may be issued without a writ 
of fieri facias."^ If the original writ has not been 
returned, no scire facias is necessary.® In case 
defendant has been arrested, and has escaped, the 
creditor may obtain an alias capias ad satisfacien¬ 
dum either by scire facias® or on motion after rea¬ 
sonable notice to the adverse party and it has 
been held that, where a party has been discharged 
because of a defect in the original writ, no appli¬ 


cation to the court is necessary before the issuance 
of a new one.^i The clerk cannot be required to 
issue an alias execution on a debtor’s default on 
his poor debtor’s recognizance until the facts en¬ 
titling plaintiff to it have been found by the court 
on plaintiff’s application, and entered on the rec- 
ord.i® 

Form, requisites, and contents, A second execu¬ 
tion is not invalidated by the omission of the state¬ 
ment that it is an alias execution or its failure to 
refer to the first.i® If the first writ is returned 
non est, the second may include the costs of is¬ 
suing both.^^ A writ purporting to be a pluries 
capias, but without date and signature, is void.^® 

§ 425. — Return 

a. In general 

b. Time for return 

c. Contents 

d. Amendment 

e. Effect 

a. In General 

The debtor’s Imprisonment does not end with the 
return or expiration of the writ. 

The imprisonment of the debtor does not end 
with the return or expiration of the writ.l® 

No return of the execution is necessary to jus¬ 
tify a commitment of defendant thercunder.i^ 

b. Time for Return 

statutory requirements as to the time for returning 
the writ must be observed. In the absence of statute, 
It should be returned within a reasonable time. The 
officer need not retain It longer than Is necessary for a 
search satisfying him that the defendant is not to be 
found. 

In the absence of statute, what is a reasonable 
time for the return of the writ is a question of fact 
for the jury, depending on the circumstances of 
the casc.i® The writ need not remain in the sher* 
iff’s office longer than is necessary to make such a 


96. N.Y.—^Humphrey v. Cummins, 6 
Wend. 90. 

23 C.J. p 923 note 56. 

97. Md.—Fulton v. Wood, 8 Harr. 
& M. 99. 

23 C.J. p 923 note 66. 

98. Mass.—Qoldis v. Oately, 47 N.R 
96, 168 Mass. 300. 

99. Mass.—Ooldis v. Gately, supra. 

1. Mass.—Thomson v. Sleeper, 47 
N.E. 106, 168 Mass. 373. 

23 C.J. p 923 note 69. 

9. Mass.—^Thomson v. Sleeper, 47 N. 

R 106, 168 Mass. 373. 

K.J.^State V. Blundell, 40 X.J.Law 
872, reversins 89 NnJ.Liaw 618. 


3. Pa.—Palethorpe v. Lasher, 2 

Rawle 272. 

4. N.J.—State V. Blundell, 40 N.J. 
Law 372, reverslns 39 N.J.Law 612. 

5. Mass.—Thomson v. Sleeper, 47 N. 
R 106, 168 Mass. 373. 

6. Mass.—Bartlet v. Falley, 5 Mass. 
373. 

7. Pa.—Edmonds v. Cooper, 10 Pa. 
List. & Co. 230. 

8. Va.—Fawkes v. Davison, 8 Leigh 
664. 36 Va. 664. 

9. Va.—Fawkes v. Davison, supra. 

23 C.J. p 923 note 66. 

10. Va.—Fawkes v. Davison, supra. 

11. N.C.—Kinney v. lAughenour, 8 

8.R 97 N.C. 326. 
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18. Mass.—Thomson v. Sleeper, 47 
N.E. 106, 168 Mass. 373. 

23 C.J. p 924 note 69. 

13. Conn.—^Woods v. Brzczlnski, 18 
A. 362, 67 Conn. 471. 

14. U.S.—Peyton v. Brooke, D.C., 3 
Cranch 92, 2 L.Ed. 376. 

15. Va.—Hickam v. Larkey, 6 Gratt. 
210, 47 Va. 210. 

1& Ill.—People v. Hanchett, 111 Ill. 
90. 

17. Md.—Fulton V. Wood, 8 Harr, 8e 
M. 99. 

18. Conn.—Edwards v. Gunn, 8 
Conn. 316. 
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SQurch as satisfies the sheriff that defendant is not 
to be found in his district,^* and after he has made 
a return of non est inventus the court will presume 
that he has retained the writ a sufficient time to be 
sure of the truth of his retum.^<^ * 

For the purpose of charging bail it may be re¬ 
quired that the execution against the principal be 
returned to the next succeeding term of the court 
from which it issued,or to the day to which such 
term is adjourned,2* in which case no intermediate 
return is sufficient to fijc the bail, nor can it be re¬ 
garded as the return required by law.** Other ju¬ 
risdictions require that there be a legal return of 
non est inventus within a prescribed time from the 
time of rendering final judgment,*^ or from the 
time of the receipt of the writ by the officer,*® or 
that* the execution be in the hands of the officer for 
a prescribed time before the return thereof,*® or 
that it shall not be returned in less than a pre¬ 
scribed time.*7 

e. Oontents 

A return of **cepr* It tufflclent; or the return may 
show that the debtor It dead or too III for the procett 
to be executed. In a return of non ett Inventut, a ttrict 
ooOipllanee with the forma It unneoeaaary. 

A return of '^cepi” ("I have taken the body”) is 
sufficient;*® and a recital that the officer has the 
dead body of the prisoner is sufficient without stat¬ 
ing where he died.*® The return need not stai-e 
that the officer has searched for goods.*® 

In a return of non est inventus a strict compli¬ 
ance with the forms is unnecessary; a return of 
the facts by the officer is sufficient.*^ The officer 
who makes the return of non est inventus on the 
execution against the principal may be required to 
state particularly in his return what notice he gave 
to the bail, or the bail cannot be charged.** 


A return that the debtor is ill must show that he 
is so ill that it would endanger his life to execute 
the process.** Where the successor of a sheriff lets 
defendant against whom a writ had been executed 
by the former sheriff, to bail before the return day 
of the writ, he should state the fact in addition to 
the former sheriffs return.*® 

Although in arrest on mesne process a return 
of the arrest and of a rescue is a good return, yet 
in case of arrest on execution against the person 
such a return is not a good return, since the offi¬ 
cer is bound to call to his aid the posse comitatus.*® 

d. Amandment 

An ofllci^r may annpnS Ills rstvrn on application to tho 
court within a rsatonabis time. 

On application made to the court within a rea¬ 
sonable time,*® the officer may amend his return.*'^ 
The amendment, when made, relates to the time 
when the writ was returned.** 

e. Effect 

Tho return must be considered a true statement of 
the facts recited until the contrary Is shown. It Is con- 
duslve on the parties and those claiming under them, but 
not on third persons whose Interests are not connected 
with the suit. 

The return must be considered as a true state¬ 
ment of the facts therein recited until the contrary 
is made to appear.*® The return of a sheriff to a 
body execution '‘satisfied” is evidence that he re¬ 
ceived the money before the return day, although 
the execijition is not, in fact, returned and filed un¬ 
til thereafter.®® 

Although generally parol evidence is inadmissi¬ 
ble, when offered by the parties or their privies 
or the officer, to contradict or vary a return of a 
body execution,®i yet proof of facts consistent with 
and not appearing on the face of the return may 


19 , 8.C.—Saunders v. Hughes, 18 S. 
C.L.. 504. 

aa S.C.—Saunders v. Hughes, su¬ 
pra. 

ai. Ga.—Llchten v. Mott, 10 Ga. 138. 
aa. Ga.—Aycock v. Leltner. 29 Ga. 
197. 

aa. Ga.—Lichten v. Mott, 10 Ga. 
138. 

aa. Vt.—Muzzy V. Howard, 42 Vt 
28. 

28 C.J. P 924 note 83. 

aa. Wls.—Reeg V. Adams, 87 N.W. 

1067, 113 Wls. 175. 

38 C.J. p 924 note 84. 
aa. NJ*.—^Paparo v. Farber, 158 A. 
621, 107 N.J.Law 816—Boggs v. 
Chichester. 18 N.J.Law 209. 
a?. N.T.—Stlmmel v. Swan, 82 N. 
T.S. 1074, 17 Mlsc. 864. 


as. Md.^-State v. Lawsod. 2 Gill 
62. 

as. Md.—Christie v. Goldsborough. 1 
Harr. & M. 540. 

30. N.H.—In re Banflll, 46 A. 1088. 
70 N.H. 182. 

31. Mich.—Lichfelt v. Kopp. 38 Mich. 
312. 

23 C.J. p 924 note 89. 

3a. N.H.—Goodwin v. Smith. 4 N.H. 
22 . 

33. Vt.—^Bramble v. Poultney, 12 Vt. 
342. 

a*. N.T.—Rlcharde v. Porter, 7 
Johns. 137. 

aa* N.H.—Buckminster v. Applebee, 
8 NJL 648. 
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36. Ind.—Lines v. State, 6 Blackf. 
464. 

23 C.J. p 924 note 96. 

Amendment of return of execution 
against property see supra fi 322. 

37. N.H.—Mahurln v. Brackett, 6 
N.H. 9. 

23 C.J. p 924 note 97. 

88. Ky.—^Malone v. Samuel, 8 A.K. 
Marsh. 360, 13 Am.D. 172. 

39. Me.—^Holmes V. Baldwin, 17 Me. 
398. 

4kOi N.T.—^Armstrong v. Garrow, 6 
Cow. 465. 

41.. Ind,—Lines v. State, 6 Blackf. 
464. 

Pa.—Jordon v. Minster, 8 Pa.iL.J.R. 
467, 6 642. 
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be heat'd:** As in the case of the retotn on an ex¬ 
ecution against property, see supra § 329, the return 
upon a body execution is conclusive on the parties 
to the suit and those claiming under them,*^ but is 
not conclusive on third persons whose interests are 
not connected with the suit.** 

§ 426.. Arrest, Custody, and Disposition of 
Debtor 

a. Arrest 

b. Custody and disposition; commitment 

c. Jail fees 

a. Arrest 

(1) In general 

(2) Time 

(3) Mode 

(1) In General 

The arrest must be made by a proper ofPleer and un¬ 
less otherwise authorized by the court, within hts ter¬ 
ritorial Jurisdiction. He Is not obliged, before making 
the arrest, to demand payment or to search for property. 

The arrest must be made by a proper officer,*® 
within his territorial jurisdiction,** although a court 
may have power to authorize an officer to make an 
arrest outside his own county.*^ 

In the absence of statutory restriction, a capias 
ad satisfaciendum is not confined in its operation 
to the county of defendant’s residence;** and un¬ 
der at least one statute this writ may issue to the 
sheriff of any county without regard to defend¬ 
ant’s legal residence.** 

Satisfaction of a debt by service on the part of 
a person imprisoned therefor, if no other means of 
payment can be found, may be provided for by stat¬ 
ute.®* 

Demand for payment; search for or acceptance 


of property. An officer having in his hands an ex¬ 
ecution authorizing the arrest of a judgment debt¬ 
or is not obliged, before making an arrest there¬ 
on, to demand payment,or to search for proper¬ 
ty on which to levy the execution.®2 The diligence 
required of an officer in searching for property 
does not require inquiry on the subject by him of 
defendant before arresting the latter under an ex¬ 
ecution directing the officer to satisfy the judgment 
from the personal property of the debtor, and, if 
sufficient is not found, to arrest the debtor;®* nor, 
after the arrest, can the officer be required to ac¬ 
cept property in lieu of the debtor’s person.®* 

Direction to arrest without commitment. If a 
judgment creditor directs the officer to whom the 
writ of execution is delivered to arrest the debtor 
thereon, but not to commit him until further or¬ 
ders, the officer is justified in not arresting the debt¬ 
or.®* 

(2) Time 

An officer may select the time of day he thinka moat 
expedient for executing the writ. 

In executing a precept where he is commanded 
to arrest the body of an individual, the officer has 
the right to select such particular time of day as 
he thinks most expedient under the circumstances.®* 
If the debtor is under examination on a criminal 
complaint, the officer must await the result of 
such examination before executing the writ.®^ 

When the service of an execution has been begun 
before the return day thereof, it may be completed 
after the return day by an arrest of the debtor’s 
person; the taking of the debtor into custody by 
the officer on the execution after the certificate of 
the refusal of the debtor’s oath has been annexed 
to it is not a new or second arrest, but is a resump¬ 
tion or continuance of the original arrest which 


42. Pa.—Jordon v. Minster, supra. 

43. Me.—Francis v. Wood, 28 Me. 
69 . 

44. Me.—Francis v. Wood, supra. 

45. Mass.—Dalton-Ingersoll Co. v. 
Hubbard, 54 N.E. 862, 174 Mass. 
307. 

23 C.J. p 925 note 8. 

Wrongful: 

Arrest see infra 5 466. 

Execution generally see infra fiS 
451-468. 

45. N.Y.—Fisher v. Young, 85 N.Y.S. 

116, 41 Misc. 652, affirmed 88 N.Y. 
S. 1101. 96 App.Div. 610. 

23 O.J. p 926 note 9. 

47. Colo.—Roll V. Davis, 277 P. 767, 
85 Colo. 594. 

83 G.J.S.—50 


Debtor released from pealteatlary ia 
other county 

A court had inherent power to di¬ 
rect a sheriff to act outside his own 
county in serving a writ of body ex¬ 
ecution on a debtor being released 
from a penitentiary in another coun¬ 
ty.—Roll V. Davis, supra. 

48. Ala.—Ex parte Cleveland, 36 
Ala. 306. 

49. N.Y.—Spllker v. Abrahams, 121 

N.Y.S. 818, 136 App.Div. 841— 

Shaul V. Fidelity & Deposit Co. of 
Maryland. 227 N.Y.S. 163, 131 Misc. 
401, affirmed 230 N.Y.S. 910, 224 
App.Div. 773. 

50b Conn.—Huntington v. Jones, 
Kirby 33. 

61. Ill.—Lipman v. Gtoebel, 192 N.E. 
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203, 357 Ill. 315, certiorari denied 
55 S.Ct. 508, 294 U.S. 712, 79 L. 
Ed. 1246. 

Mass.—Brazil! v. Green, 127 N.E. 
535. 236 Mass. 93. 

58. Mass.—Brazill v. Green, supra. 

63. N.Y.—Blakely v. Weaver, 10 N. 

Y.St. 793. 46 Hun 174. 

54. N.Y.—Blakely v. Weaver, supra. 

65. Mass.—French v. Bancroft, 1 
Mete. 602. 

50. Ky.—Johnson v. Scott, 121 S.W. 

696, 134 Ky. 736. 

23 C.J. p 925 note 13. 

57. Vt.—Warner v. Iiowry, 1 Aik. 

66. 
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has been suspended during the proceedings under 
the recognizance.®* 

Arrest on alias execution after return day of first. 
Where an execution on a judgment in tort is re¬ 
turned unsatisfied before its return day, and on 
the same day an alias execution is issued, an ar¬ 
rest on the alias execution made after the return 
day of the first execution is legal.** 

(3) Mode 

Holdings differ as to the necessity of a manual touch- 
Ing of the body. An officer Is authorized to use such force 
as Is necessary, but may not break and enter a dwelling 
except In pursuit after an escape. 

It has been held that in order to constitute a legal 
arrest the officer should lay his hand on defendant 
or otherwise take possession of his person, so as to 
make him his prisoner in an unequivocal form;** 
but there is authority that no manual touching of 
the body is necessary,®^ and that the legality of the 
arrest depends on the intent and understanding of 
the parties at the time of the transaction.** An 
officer is authorized to use such force as is neces¬ 
sary to accomplish the arrest.** 

Where the party sought to be charged is a pris¬ 
oner, the lodging of the writ with the sheriff, whose 
prisoner he is, is a sufficient charging in execu¬ 
tion.** 

Right of officer to break and enter dwelling. An 
officer, in order to be justified under the writ, must 
execute the same in a legal way, and if a sheriff, 
in attempting to execute the writ, breaks open the 
outer door of the dwelling house of the debtor, 
where the debtor then is, with a view of arresting 
the body of the debtor on the execution, such act 
is unlawful;** but if an arrest has been made, and 
the person arrested escapes and takes refuge in his 
dwelling house, the officer may break open the 
outer door of the house in pursuit of him after 
making known his business, and after having de¬ 
manded and been refused admission.** 


b. Oiurtody imd Biflpositioii; Oommitmmt 

(1) In general 

(2) Commitment 

(3) Place of confinement 

(4) Duration of imprisopment 

(1) In General 

The arresting officer must retain the debtor In cus¬ 
tody until the Judgment Is satisfled or the debtor duly 
discharged. 

It is the duty of the officer to whom the writ ‘s 
addressed, after arresting the judgment debtor, to 
retain him in custody**^ until the judgment has 
been satisfied or he has been discharged by due 
process of law.** It is also his duty to take the 
prisoner before the court at the time specified in 
the writ, where it so provides.** 

(2) Commitment 

For a lawful commitment, there must be a delivery 
of the prisoner at the jail, to a person authorized to con¬ 
fine him. 

It is not necessary that a return should be made 
on a body execution in order to justify a com- 
mittitur.*^* In order to constitute a lawful com¬ 
mitment, there must be at least a delivery of the 
prisoner at the jail, to the sheriff or deputy, jailer, 
or someone authorized to confine in the jail.^i The 
leaving of a certified copy of the execution with 
the officer in whose custody the debtor is placed 
may be required.*^* Where a debtor arrested on 
execution and carried before a magistrate does not 
ask to be admitted to take the poor debtor's oath, 
he may be committed to jail without examination.*^* 

(3) Place of Confinement 

Some authorities have required commitment of the 
debtor to the Jail of the county from which the body 
execution Issued; another view Is that the sheriff should 
commit him to the Jail of the sheriff’s own county. 

Under some authorities a person arrested on an 
execution against the person should be committed 
to the jail of the county from which the execution 
issued;*^* but it has also been held that it is the 


68. Mass.—In re Ruberg, 43 N.E. 
911. 166 Mass. S3. 

68. Mass.—Chesebro v. Barme, 39 
N.E. 1033, 163 Mass. 79. 

Oa Del.—Lawson v. Buzlnes, 3 Del. 
416. 

61. N.J.—Richardson v. Rlttenhouse, 
40 N.J.Law 230. 

88. N.C.—Jones v. Jones. 86 N.C. 

448, 46 N.C. 491. 

23 C.J. p 926 note 22. 

88. Ky.—Johnson v. Scott. 121 S.W. 
696. 194 Ky. 786. 

Me.—Wright v. Keith. 24 Me. 168. 


64. N.T.—Matter of Johnson. 21 
Abb.N.CaB. 172. 

23 C.J. p 926 note 23. 

66. Vt.—State v. Hooker. 17 Vt. 668. 
Force in levying against property see 

supra S 96. 

86. N.T.—Allen v. Martin, 10 Wend. 
300. 26 Am.D. 664. 

67. Pa.—Commonwealth, to Use of 
Blystone v. Davis. 186 A. 382. 122 
Pa.Super. 280. 

23 C.J. p 926 note 81. 

68. Ky.—^Johnson v. Scott. 121 B. 
W. 696, 134 Ky. 736. 

28 C.J. p 926 note 32. 
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69. Vt.—In re Jennison, 61 A. 1061, 
74 Vt. 40. 

70. Md.—Fulton v. Wood, 3 Harr. & 
M. 99. 

71. N.H.—Skinner v. White. 9 N.H. 
204. 

78. Mass.—Commonwealth v. Waite, 
2 Pick. 446. 

23 C.J. p 926 note 29. 

73. Mass.—^Hart v. Adams. 7 Gray 
681. 

74. Ky.—Long v. Wood, 78 Ky. 392. 
N.C.—Kinney v. Laughenour, 2 S.E. 

43, 97 N.C. 326. 



S3 C.J.S, 


EXECVTioira 


§426 


duty of the sheriff to commit him to the jail of 
the sheriff's own county, although the writ issued 
from the court of another county.^® a debtor 
may be committed to any jail in the proper coun¬ 
ty, if the creditor so directs, although the debtor 
himself requests that the commitment may be to the 
jail nearest his own residence 

(4) Duration of Imprisonment 

The duration of a debtor’s Imprisonment Is determined 
by the provisions of applicable statutes. 

In some jurisdictions, in certain cases of arrest 
on execution, the debtor must be imprisoned for a 
specific time before he can be discharged.In 
others, no person may be imprisoned on execution 
beyond a certain designated period,*^8 at the expira¬ 
tion of which he must be discharged without any 
order or proceedings on the prisoner's part.^® 
Where no period of imprisonment is prescribed, the 
debtor can be discharged only in the manner pre¬ 
scribed by statute.®^ 


0 . Jail Fees 

(1) In general 

(2) Discharge for failure of creditor to 

pay 

(1) In General 

Where a debtor confined under execution hae not the 
meant to maintain himeelf, the person at whose Instance 
the debtor Is confined is ordinarily required to pay the 
Jail fees. Such obligation is terminated by the release 
of the debtor from custody; and the creditor may re¬ 
cover of his debtor the amount paid the Jailer for the 
letter’s board. 

It is the duty of a debtor confined under execu¬ 
tion to maintain himself as long as he has the 
means.8^ If he is unable to do so, the jail fees 
must usually be paid in advance82 to the jailer83 
by the person at whose instance the debtor is con¬ 
fined.*^ The release of the debtor from custody 
terminates the creditor's obligation to provide for 
the debtor's support,*8 as the creditor is liable only 
while the debtor is actually confined within the 
walls of the prison ;88 however, where the debtor 


Contra Rutherford v. Allen, 4 N.C. 
69. 

75- Pa.—^Avery v. Seely, 8 Watts & 
S. 494. 

Jail of adjolalaff county 

In Vermont where the Jail In the 
county of arrest Is destroyed, the 
debtor may bo committed to a Jail 
in an adjoining county.—Ex parte 
Hunt, 82 A. 178. 85 Vt. 345. 

78. Mass.—^Woodward ▼. Hopkins, 2 
Gray 210. 

77. Colo.—Hershey v. People, 12 P. 

2d 345, 91 Colo. 113. 

23 C..T. p 926 note 37. 

Dednetiona from tlmo of imprison¬ 
ment 

A statute providing for deductions 
from time of Imprisonment of pris¬ 
oners confined under "sentence** and 
providing for **parole" is inapplicable 
to a debtor confined under body ex¬ 
ecution.—Hershey v. People, supra. 

7& N.Y.-—Matter of Locke, 160 N.Y. 

S. 431, 174 App.Dlv. 287. 

23 C.J. p 926 note 38. 

79. N.Y.—Padreshefsky v. Walton, 
72 N.Y.S. 979, 65 App.Div. 432. 

23 C.J. p 926 note 39. 

80. Pa.—Commonwealth v. McAl¬ 
eese. 12 Pa.Co. 147. 

81. S.C.—Thomasson v. Kerr. 27 S. 
C.L. 340. 

28 C.J. p 926 note 42. 

88. Mich.—Butcher v. Lovltt, 273 N. 
W. 734, 280 Mich. 369—Relnert v. 
Fidelity A Casualty Co. of New 
Tork, 259 N.W. 340, 270 Mich. 

607. 

R.I.—Casey v. Viall, 21 A. 911, 17 
R.1. 348. 


Purpose and application of statute 

A statute providing that a creditor 
must advance payment for the board 
of a prisoner held on body execution, 
and that failure to make such ad¬ 
vance payment shall discharge the 
prisoner, was intended to protect 
the public against the expense of 
boarding the prisoner, and does not 
apply where the public is otherwise 
protected because the prisoner is 
allowed Jail limits on bond, so that 
failure to prepay the board of the 
prisoner after he gives bond does not 
discharge him.—Schuler v. Kuswa. 
186 NW. 148. 176 Wls. 48. 

Ths sending of a post oflioe order 
by a creditor to pay debtor’s board 
has been held to be payment in ad¬ 
vance, as required by statute.—Gin- 
gras V. Linscott, 116 A. 195, 44 R.I. 
112 . 

83. R.I.—Gingras v. Linscott, supra. 
23 C.J. p 926 note 44. 

84. N.J.—Potter v. Robinson, 40 

N.J.Law 114. 

23 C.J. p 926 note 43. 

Bzpenses Incnrred; demand for pay¬ 
ment 

A statute obligating a creditor to 
pay the expense of board and keep 
of a person imprisoned on a writ of 
execution implies reimbursement and 
not a continuous charge under all 
conditions, and the creditors* failure 
to pay was not grounds for the debt- 
or*8 release, unless expenses were 
incurred which the creditor, after 
demand, failed to pay.—Reinert v. 
Fidelity & Casualty Co. of New York. 
269 N.W. 340, 270 Mich. 607. 

Place and nature of oonflaement as 
affsotlng obligation 

The confinement of a judgment 
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debtor In a hospital under the cus¬ 
tody and control of a doctor-deputy 
sheriff for an appendectomy, on 
transfer from county jail where he 
was in custody of sheriff on a writ 
of capias ad satisfaciendum, was 
"imprisonment” or "confinement at 
Jail** within contemplation of stat¬ 
ute requiring person at whose in¬ 
stance individual was put in Jail to 
pay prisoner’s lodging in advance.— 
Butcher v. Lovitt, 273 N.W. 734, 
280 Mich. 369. 

Payment of debtor’s board by ored- 
itor’s agent held not to entitle debt¬ 
or to a discharge from custody.— 
People V. Traeger, 170 N.E. 214, 338 
Ill. 101. 

Creditor as poor person; sheriff’s dis¬ 
cretion 

The mere filing with the sheriff 
of an affidavit that the judgment 
creditor is a poor person and unable 
to pay the costs of the judgment 
debtor’s imprisonment satisfies the 
statute, and no authority is given the 
sheriff to hold a hearing and no dis¬ 
cretion to pass upon truth of fact 
alleged.—Ex parte Thompson, 89 P. 
2d 638, 104 Colo. 171. 

85. Mich.—Relnert v. Fidelity & 
Casualty Co. of New York, 259 
N.W. 340, 270 Mich. 607. 

N.J.—Potter v. Robinson, 40 N.J. 
Law 114. 

Wis.—Schuler v. Kuswa, 186 N.W. 
148, 176 Wis. 48. 

86b Mich.—Reinert v. Fidelity A 
Casualty Co. of New York, 269 N. 
W. 340. 270 Mich. 607. 

N.C.— Phillips V. Allen. 36 N.C. 10. 
Wls.—Schuler v. Kuswa, 186 N.W. 
148, 176 Wis. 48. 



8 426 


H^BCUTIONB 


88 aj.s. 


is entitled to, and does, board at the jail whUe at 
liberty under bond, the creditor is obliged to pay 
the debtor’s board.^7 jhe failure of the jailer to 
take a bond from the creditor for the payment of 
such fees will not release the creditor from his lia¬ 
bility,®® 

Provision may be made by statute for the relief 
of a destitute debtor in jail on execution, out of the 
public funds of the town in which the jail is sit¬ 
uated.®® 

Action to recover fees. The jailer may be given, 
by statute, a right of action against the creditor to 
recover jail fees®® on due notice to the creditor of 
the debtor’s imprisonment,®^ and on a proper show¬ 
ing as to the prisoner’s inability to pay.®® The cred¬ 
itor has a right to recover of his debtor the amount 
he has paid the jailer for his board while in prison 
on the creditor’s execution.®® 

(2) Discharge for Failure of Creditor to Pay 

The credltor'e failure to pay the Jail feea for which 
he la reeponalble entitlea the debtor to hla dlacharge 
from Impriaonment. 

Where the creditor at whose instance a prisoner 
is confined on an execution neglects or refuses to 
pay the jail fees for which he is responsible, the 
debtor’s imprisonment becomes illegal and the debt¬ 
or is entitled to his discharge;®^ but the failure 
of the jailer to take a bond from the creditor for 
the payment of jail fees will not release the debtor 
from imprisonment.®® 

Manner of discharge. In some jurisdictions, on 
the failure of the person at whose instance the 


debtor is imprisoned to pay or secure the payment 
of jail fees, after due notice and demand, the sher¬ 
iff or jailer in whose custody the prisoner is may 
discharge him from confinement;®® in others, the 
discharge must be on application ^o the proper 
court or magistrate,®^ 

§ 427. Supersedeas and Quashing or Vacat¬ 
ing Writ 

a. Supersedeas 

b. Quashing, vacating, or setting aside 

a. Supersedeas 

The defendant la generally entitled to a aupereedeae 
where he la not charged In execution witMn the time 
preecrlbed by statute, whether he It In actual custody 
or not; but the court has diecretlon to deny an applica¬ 
tion for a aupereedeae, and will do eo when reaaonable 
cauae for the delay la shown. 

Unless defendant is charged in execution within 
the time required by statute, he will, in general, be 
entitled to a supersedeas, whether he is in actual 
custody®® or not.®® This includes the failure of 
plaintiff to charge the debtor in execution within 
the time prescribed by law, where he is under ar¬ 
rest at the time the judgment is rendered,^ on ap¬ 
plication to a judge of the court in which the judg¬ 
ment was rendered,® as well as where defendant has 
not been charged in execution within the proper 
time after the return day of an execution against 
his property.® 

Where the debtor is surrendered in exoneration 
of bail and plaintiff proceeds to judf^nent but suf¬ 
fers the prescribed terra to elapse without charging 


87. Mich.—Relnert v. Fidelity & 
Casualty Co. of New York, 269 N. 
W. 840, 270 Mich. 607. 

Ohio.—Kirkup V. Stickney. 6 Ohio 
Dec., Reprint, 499, 6 Am.L.Rec. 
800. 

28 C.J. p 926 note 48. 

88 . Oa.—^Haas v. Bradley, 23 Ga. 
845. 

88 . Me.—^Norriderewock v. Solon, 49 
Me. 885. 

23 C.J. p 927 note 81. 

8fk. N.C.—^Bunting v. Mcllhenny, 61 
N.C. 679. 

23 C.J. p 927 note 66. 

81. Ya.—Zimmerman v. Buzzard, 2 
Va.CaB. 406. 4 Va. 406. 

88 . S.C.—^Love v. Lowry. 12 S.C.Ii. 
181. 

83. Me.—Spring v. Davis, 86 Me. 
899. 

28 C.J. p 927 note 58. 

84. R.I.-t-<kLsey V. Viall, 21 A. 911, 
17 R.I. 848. 

28 C.J. p 987 note 52. 

IMsofaarge lA general eee infra || 
489-449. 


86. N.H.—In re Banflll, 46 A. 1088. 
70 N.H. 132. 

98, Va.—Meredith v. Duval, 1 Munf. 

76, 16 Va, 76. 

28 CJ. p 927 note 63. 

87. N.J.—State v. Stiles, 12 N.J.Law 
296, 

23'C.J. p 927 note 64. 

98. N.T.—Smith v. Knapp, 80 N.T. 
681. 

98l N.Y.—Longuemare v. Nichols, 7 
N.Y.S. 167. 17 N.Y.Clv.Proc. 107, 
23 Abb.N.Cas. 221. 

83 C.J. p 927 note 60. 

Oompvtatlos of ttzae 
**The time within which a defend¬ 
ant must be charged on execution be¬ 
fore a euperaedeas can be moved for 
is to be computed from the time the 
Judgment la actually entered, not 
from the time the plaintiff la en¬ 
titled to Judgment.*'—Lippman v. Pe- 
teraberger, 9 Abb.F;r,r N.T., 209. 18 
How.Pr. 270—^Standaoher y« Pregen- 
aar. 62 How.Pr.. N.T.. 79. 
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The New York Mimioipal Court 

Act does not authorize a Justice 
thereof to "stay an execution" by 
striking from the Judgment a provi¬ 
sion requiring defendant’s arrest and 
imprisonment.—Scarangello v. Pad- 
one, 126 N.Y.S. 714, 70 Mlsc. 211. 

I. Mich.—McDonell v. Collingwood, 
193 N.W. 288, 222 Mich. 516. 

28 C.J. p 927 note 61. 

8. N.Y.—Smith V. Knapp, 80 N.Y. 
681. 

3. Mich.—Porrett v. Lauer. 161 N. 

W. 619, 184 Mich. 497. 

23 C.J. p 927 note 63. 

Statute held InapplloaUe 
A statute allowing a supersedeas 
where a defendant has not been 
charged in execution within the 
prescribed time was held to apply 
only in cases where the action was 
commenced by a writ of capias ad 
respondendum and defendant appre¬ 
hended thereunder.—McDonell v. Ool- 
lingwood, 198 N.W. 888. 222 Mich. 
619. 
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defendant in e^cecution, the latter may ot)tain a rule 
to show cause why a supersedeas should not he 
granted, and it will be granted unless good cause to 
the contrary is shown.^ Although delivering d 
capias ad satisfaciendum to the sheriff is good cause 
against a supersedeas, yet if the sheriff returns the 
writ non est inventus, a supersedeas will be granted 
unless it is followed up by an alias, for the issuance 
of which the court may under special circumstanc¬ 
es allow time.^ Where defendant is discharged, 
under the act abolishing imprisonment for debt, 
between the verdict and judgment, the court will 
order a perpetual stay of the capias ad satisfacien¬ 
dum, although if the discharge is objected to by 
plaintiff the court may open the case so as to give 
him a chance to try the question, the judgment 
standing as security.^ 

There is authority that if plaintiff after service 
of the rule to show cause why a supersedeas should 
not issue, and before the time assigned to show 
cause, charges defendant in execution, he may show 
this for cause and it will be sufficient to prevent 
a supersedeas and where a defendant in custody 
of the sheriff has been regularly charged in execu¬ 
tion, after a rule to show cause why a supersedeas 
should not be granted, notwithstanding he was be¬ 
fore supersedable, he is no longer entitled to a 
supersedeas.^ 

A supersedeas destroys the operation of a bond 
given by the debtor for jail liberties as well as of 


the body execution,® and after a supersedeas ao 
formal discharge of a debtor who has given such a 
bond is necessary.^® Where a bond is required to 
stay execution on the taking of an appeal, bail can¬ 
not be substituted in lieu of such bond.^l 
Discretion of court to refuse. It is within the 
discretion of the court to deny an application for 
a supersedeas, and it will do so when reasonable 
cause is shown for the delay. 

b. Quashing, Vacating, or Setting Aside 

(1) In general 

(2) Hearing 

(3) Effect of order setting aside 
(1) In General 

An execution against the person may be quashed, 
vacated, or set aside In a proper case, on application to 
the proper court, but not for mere irregularities. The 
motion to set aside must be timely made. 

An execution against the person may be quashed, 
vacated, or set aside on application to the proper 
court in certain cases,as where a levy has been 
made on a fieri facias and the property is not dis¬ 
posed of,^^ or the writ has not been delivered to the 
sheriff within the statutory time,i5 the writ was 
not issued within the prescribed time,l* or no ex¬ 
ecution against property has been issued and re¬ 
turned unsatisfied,^'^ or there was no finding by a 
jury on a separate and distinct issue sufficient to 
justify an execution,or where defendant was a 
nonresident and it does not appear that the action 


4, Mich.—^Westerhouse v. Ottawa 
Circuit Judge. 180 N.W. 378.. 212 
Mich. 457. 

23 C.J. p 927 note 64. 
fi. N.Y.—Gray v. Thornber, 6 Cow. 
278. 

e. N.Y.—Baker v. Taylor, 1 Cow. 
165. 

7. N.Y,—^Mintum v. Phelpe, 3 Johns. 
446. 

23 C.J. p 928 note 67. 

8. S.C,—Hobertson v. Shannon. 33 
S.C.L. 419. 

9. N.Y.—^Warne v. Constant, 4 

Johns. 32. 

10. N.Y.—^Warne v. Constant, supra. 

11. N.C.—^Howie v. Spittle, 72 S.E. 
207. 156 N.C. 180. 

19. Mich.—Lapham v. Oakland Clr. 

Judge. 136 N.W. 594, 170 Mich. 664. 
23 C.J, p 928 note 72. 

13. Ill,—Ingalls v. Raklios, 26 N.B. 
2d 468. 378 Ill. 404, reversing 21 
N.B.2d 856. 801 IlLApp. 1—Miles 
V. Glad. 18 N.B.2d 844. 289 Ill. 
App. 185—Kearns v. Chocolowakl, 
222 IlLApp. 117. 

Or.-^T^emme v. Hurlburt, 289 P. 872. 
128 Or. 460. 


Pa.—Ritter v. Strieker, 20 Pa.Pi8t. 
& Co. 622. 

23 C.J. p 928 note 76. 

Audita querela to set aside execu¬ 
tion see Audita Querela 5 2. 
Quashing execution against property 
see supra SS 142-145. 

2>lsor«tioa of court 

It was discretionary for the court 
to reverse its order for the issu¬ 
ance of a capias ad satisfaciendum 
after the Judgment had been paid 
and the debtor released, on showing 
by affidavits that the debtor was in 
fact a freeholder, in a proceeding 
brought a year and a half later be¬ 
cause of possible influence of the 
order on other litigation.—Ash v. 
Brown, 8 A.2d 126, 121 N.J.Law 456. 

Jvrisdlotloa. 

The supreme court did not acquire 
Jurisdiction to vacate order of body 
execution Issued In municipal court 
of the city of New York by virtue 
of statute governing debtor’s dis¬ 
charge from imprisonment, where 
debtor did not comply with statute 
requiring notice to creditors.—Adolf 
Gk>be2. Inc. v. Well, 81 N.TJB.8d 317, 
268 App.Dlv. 817. 
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Jndgment la oontraot action 

Where, under a statute providing 
that no person shall be arrested or 
imprisoned by virtue of any mesne 
process which shall issue on any con¬ 
tract made or entered into after a 
certain date, a Judgment creditor 
took out an execution against the 
body of defendant on a Judgment re¬ 
covered in an action on a contract 
entered into subsequent to such date, 
and the body of the debtor was ar¬ 
rested thereon, such execution will be 
set aside.—Stanley v. McClure. 17 Vt. 
253. 

14. N.C.—^Wheeler v. Bouchelle, 27 
N.C. 584. 

15. Pa.—Rodney v. Hoskins. 2 Mile.'5 
465. 

16. Md.—Stump V. Hopkins. 3 Bland. 
327. 

Time for issuance see supra S 409. 

17. N.Y.—Noe v. Christie, 16 Abb. 
Pr.,N.S., 346. 

Necessity of issuance of execution 
against property and return unsat- 
Isfled see supra S 416. 

18. N.C.—Calhoun v. Stiers, 1 B.IL 
, 2d 366. 216 N.C. 126—Crowder v. 
I Stiers. 1 S.E.2d 353. 215 N.C. 128. 
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was one within the jurisdiction of the court.!® 
A defendant may move to set aside an execution 
against his person on the ground that it is not war¬ 
ranted by the facts, and it will be no answer to his 
application to say that he had allowed himself to 
be arrested by preliminary process.®® 

When defendant is arrested on an execution de¬ 
fective enough to be voidable, but not void,®! or 
incapable of amendment,®® defendant's remedy is 
by motion to have the execution set aside, and not 
by habeas corpus. 

On the other hand it has been held that the court 
should not interfere on an application to quash, or 
the like, based on mere irregularities,®® such as ir¬ 
regularities in the method of obtaining the judg¬ 
ment,®^ in the entry of the judgment,®® in the re¬ 
citals of the writ,®® in the recitals in the indorse¬ 
ment on the writ,®7 in the teste of the writ,®® or 
in the manner of the service of the writ;®® nor 
should the court interfere for reasons that existed 
at the time of the trial of the original suit and 
which might then have been presented by way of 
defense,®® or for reasons set up in a prior motion 
which was denied.®! The insolvency of the debtor 
is not a ground for setting aside the writ;®® and 
the same has been held, in particular circumstances, 
as to the pendency of another proceeding.®® 

Necessity for actual custody. It has been held 
that where defendant in execution is at large by 
virtue of a bond given under the insolvent act, he 
cannot move to quash the proceedings because the 
writ is voidable, although he might do so by plac¬ 
ing himself again in actual custody.®^ 

Time of motion. Although if a motion to set 
aside an order of arrest is not made before judg¬ 
ment, a defendant may be imprisoned on a capias 


ad satisfaciendum issued on the judgment,®® de¬ 
fendant may nevertheless, even after the entry of 
judgment, move to set aside the order of arrest, 
on showing that its issuance was unauthorized.®® 
Where an order of arrest has been obtained on 
facts dehors the cause of action, and defendant 
omits to move to set it aside before judgment or 
fails in a motion to set it aside, he is concluded after 
judgment from questioning the right to an execu¬ 
tion against his person.®*^ Where, however, the 
action is one which gives plaintiff the right to an 
order of arrest, and the facts constituting it are 
identical with the facts constituting the cause of 
arrest, defendant can contest the right to arrest 
on a preliminary motion to set aside the order, and 
also contest the alleged cause of action upon the 
trial; he is not concluded by the order or the de¬ 
cision on the motion to set it aside, and may omit 
to make the motion altogether, as the trial on the 
alleged facts in the complaint will furnish an op¬ 
portunity to contest the facts in a form preferable 
to that upon motion.®® The motion may be made 
after the execution has been served and the debtor 
arrested and imprisoned thereunder.®® A motion 
to quash is too late after the writ has been re¬ 
turned and defendant discharged on bonds to ap¬ 
pear under insolvency laws, and after hearing on 
his petition in insolvency, and the forfeiture of his 
bond to appear therein.^® 

(2) Hearing 

A motion to set aside a |}ody execution wiil not be 
heard in defendant’s absence. Parol evidence as to mat¬ 
ters of record is inadmissible, but the theory on which 
the action was decided may be shown in a proper case. 

A motion to set aside an execution against the 
person will not be heard in the absence of defend- 


19. N.T.—Noe V. Christie, 15 Abb. 
Pr..N.S., 346. 

QO, N.Y.—^Brldarewater Paint Mfgr. 
Co. V. Messmore, 16 How.Pr. 12. 

ai. Va.—Hickam v. Larkey, 6 Gratt. 
210, 47 Va. 210. 

aa. N.y.—People v. Seaton, 26 Hun 
306—Benedict & Burnham Mfg. Co. 
v. Thayer, 20 Hun 647. 

aa. Colo.—Roll V. Davis, 277 P. 767, 
85 Colo. 694. 

a4. N.T.—IVhltlng v. Putnam, 16 
Abb.Pr. 382. 

23 C.J. p 929 note 86. 

aa. N.Y.—Crosby v. Root, 43 N.Y.S. 

612, 19 Misc. 359. 

23 C.J. p 929 note 87. 

adk N.Y.—^Fullerton y. Fitsgerald, 18 
Bart 441. 

ft C.J P 929 note 88. 


a?. N.J.—state V. Ferguson, 81 N.J. 
Law 283. 

23 C.J. p 929 note 89. 

Fallave to show tme ba l a nc e duo 
The failure of the indorsement 
on the capias to show the true bal¬ 
ance due the creditor on the judg¬ 
ment is not ground for setting aside 
the writ.—Oshushek v. Malinowski, 
N.J.Sup., 144 A. 451. 
aa. Md.—Docura v. Henry, 4 Harr. 
& M. 480. 

89. Colo.—Roll V. Davis, 277 P. 767, 
86 Colo. 694. 

Va.—Purcell v. Richardson, 4 Hen. & 

M. 404, 14 Va. 404. 

aa Ill.—Galena & S. W. R. Co. v. 

Bnnor, 9 Ill.App. 169. 

31. N.Y.—Beyer v. Sadvoranoky, 177 

N. Y.S. 706, 108 Misc. 413. 

I aa N.J.—Oshushek v. Malinowski. 

I Sup., 144 A. 461. 

700 


33. N.J.—Oshushek v. Malinowski, 
supra. 

34. N.C.—Bryan v. Brooks, 61 N.C. 

680— Dobbin v. Gaster, 26 N.C. 71. 

36. N.Y.—Smith v. Knapp, 30 N.Y. 

681— El wood V. Gardner, 9 Abb. 
Pr.,N.S., 99, affirmed 45 N.Y. 349, 
10 Abb.Pr.,N.S.. 238. 

36. N.C.—Crowder v. Stiers, 1 S.B. 
2d 363, 215 N.C. 123. 

23 C.J. p 929 note 94. 

37. N.Y.—El wood v. Gardner, 46 N. 
Y. 349, 10 Abb.Pr.,N.S., 238, affirm¬ 
ing 9 Abb.Pr.,N.S., 99. 

3a N.Y.—El wood v. Gardner, supra. 

39. N.Y.—^Pinckney v. Hegeman, 63 
N.Y. 31. 

4a Pa.—Stout v. Quinn, 9 Pa.Super. 
179, 48 Wkly.N.a 418.' 
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ant.^^ Parol evidence a$ to matters of record is 
not afinjissible but the theory on which the ac¬ 
tion was triccl and decided may be shown in a prop¬ 
er case/* and, where the judgment was by default 
in an action on contract with fraud alleged, affi¬ 
davits denying the fraud may be presented.^* 

A mere contradiction in affidavits, as to whether 
the records showed that the debtor was a freehold¬ 
er, does not establish fraud in obtaining the issu¬ 
ance of an execution, in that the debtor was not. a 
freeholder, since untruthfulness alone is not 

fraud.« 

(3) Effect of Order Setting Aside 

A valid order eettino aside an execution against the 
person Justifies the sheriff In releasing the debtor from 
imprisonment. 

An order setting aside an execution against the 
person, made by a court having jurisdiction to grant 
it, and valid upon its face, free from anything show¬ 
ing want of power or disclosing a vitiating irregu¬ 
larity, is a justification to the sheriff for releasing 
the debtor from imprisonment.^^ 

§ 428. Waiver of Defects 

Irregularities In the writ or affidavits In connection 


therewith must be objected to properly and seasonably or 
are waived. A person giving a bond on being arrested 
waives the privilege of immunity from arrest and the 
Irregularity of, and defects In, the writ. 

If the judgment of the court below is correct and 
legal, irregularity in the writ of execution against 
the person cannot be taken advantage of on a writ 
of error.47 

Where an affidavit is necessary on an application 
for a certificate authorizing the arrest of a debtor, 
although the debtor appears after he has been de¬ 
faulted in pursuance of a citation issued without 
an affidavit, such appearance will not constitute a 
waiver of the irregularity if he had no actual 
knowledge of the issuance of the citation before 
an affidavit had been made.^* The objection that 
an affidavit is not sufficiently specific is waived by 
a failure to make it seasonably.^^^ The falsity of 
an affidavit cannot be urged in an action on a rec¬ 
ognizance given in the proceedings.®® 

Waiver by giving bond. Where the person ar¬ 
rested gives bond under the insolvent laws, he is 
held to have thereby waived the privilege of im¬ 
munity from arrest,the irregularity of the writ,®^ 
and his objections to the judgment on which the 
writ was issued,®3 and to defects in the writ.®^ 


B. DISCHARGE AND REARBEST 


§ 429. Discharge in General 

A debtor can obtain hia discharge from Imprisonment 
under an execution against his person only on complying 
with the governing statutes. 

The right of a debtor held under an execution 
against the person to obtain his discharge, where 
given or created by statute, can be enforced only 
in the manner prescribed by the statute,®® on appli¬ 


cation to the court or judge designated in the stat¬ 
ute,®® and on a showing of the required facts.®^ A 
statute authorizing a discharge has been held retro¬ 
spective, so as to be applicable to persons in prison 
at the time when enacted.®® 

A debtor committed on a writ issued from a Unit¬ 
ed States court cannot be discharged under the pro¬ 
visions of a state law relating to the discharge of 


41. Md.—Gathers v. liangrton, 3 
Harr. & M. 186. 

42. N.C.—McAden v. Banister, 63 N. 
C. 478. 

43. N.Y.—Neftel v. Lightstone, 77 N. 
Y. 96—Booth V. Rnglert. 94 N.Y.S, 
700, 106 App.Div. 284. 

44. N.Y.—Humphrey v. Brown, 17 
How.Pr. 481. 

46. N.J.—Ash V. Brown, 8 A.2d 125, 
121 N.J.Law 456. 

4^ N.Y.—Pinckney v. Hegeman, 63 
N.Y. 31. 

47. N.Y.—Dumond v. Carpenter, 3 
Johns. 141. 

48. Mass.—Williams v. Shlllaber, 27 
N.E. 767, 153 Mass. 641. 

23 C.J. p 929 note 7. 

49. Mass.—Rabovsky v. Sperling, 72 
N.E. 949, 187 Mass. 202. 


6iK Mass.—Everett v. Henderson, 14 
N.E. 932, 146 Mass. 89, 4 Am.S.R 
284. 

51. Pa.—^Winder v. Smith, 6 Watts & 
S. 424. 

62. N.J.—Ex parte Case, 20 N.J.Law 
653. 

N.Y.—Kelly v. McCormick, 28 N.Y. 

318, affirming 2 E.D.Smith 603. 

53. N.C.—Dobbin v. Caster, 26 N.C. 

71. 

64. N.C.—Bryan v. Brooks, 61 N.C. 
580. 

23 C.J. p 929 note 13. 

6& N.Y.—Bully more v. Cooper, 46 
N.Y. 236, affirming 2 Lans. 71. 

23 C.J. P 929 note 16. 

Discharge on failure to pay Jail fees 
see supra § 426. 

66. Ky.—Sowle Mfg. Co. v. Bernard, 
39 S.W. 239, 100 Ky. 668, 18 Ky.L. 
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1106—McGovern v. Maloney, 99 S. 
W. 936, 30 Ky.L. 801. 

23 C.J. p 930 note 16. 

Fresnmptioa of JnxisdictloiL 
Where a court order releasing 
prisoner on parole In custody of his 
attorney is regular on its face. Ju¬ 
risdiction of court will be presumed. 
—Land Finance Corporation v. Ja¬ 
coby, 272 N.Y.S. 318, 151 Mlac. 159, 
affirmed 276 N.Y.S. 890, 243 App 
Div. 630, affirmed 196 N.E. 600, 267 
N.Y. 600. 

57. Bvldsnos held soffloient to sus¬ 
tain verdict in favor of debtor on his 
application to be discharged from 
imprisonment for having unjustly 
refused to surrender his property.— 
In re Bartlett, 261 lll.App. 269. 

58. Vt.—Sommers v, Johnson, 4 Vt. 
278, 24 Am.D. 604. 
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persons taken into cuttody, under, writs of execu¬ 
tion.** 

A discharge on Sunday is proper where the debt¬ 
or was legally arrested by virtue of an execution 
procured on that day.** 

§ 430. On Pa 3 rment or Satisfaction of Judg¬ 
ment 

Payment or eatiafactlon of the Judoment entitles the 
debtor to a dlecharoe. 

A debtor is entitled to be discharged on paying 
the amount of the execution and fees.^^ The debt¬ 
or, however, is entitled to his discharge only on his 
making payment in money or its equivalent,^^ unless 
another form of payment or satisfaction, such as a 
note, is authorized by statute,^^ or unless plaintiff 
agrees to another form of payment^^ or subsequent¬ 
ly ratifies the act of the officer in taking something 
other than money in satisfaction of the judgment.^^ 

The fact that one joint obligor, against whom 
execution has been issued for costs, is discharged 
on the payment of such costs will not act as a dis¬ 
charge or release of the other obligor who has been 
taken on execution for the debt.®® 

§ 431. On Consent of Creditor 

The debtor may be dieeharoed If the creditor or hla 
duly authorized agent coneente. A discharge, by con¬ 
sent, of one of several defendants taken on a joint 
capias ad satisfaciendum discharges all. 

Plaintiff in a civil action may at any time order 
the discharge of a debtor confined under execution 
issued on the judgment,®^ and may make such agree¬ 
ment or take such security as he pleases, on dis¬ 
charging his debtor from arrest, so long as the offi¬ 
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cer has no 1>dOefidal interest therein.®® 

By <^ent or attorney. It is commonly Iheld that 
plaintiiTsi attorney as such has no power to allow 
a discharge of defendant without the actual pay¬ 
ment of the money;®® but there is authority to the 
contrary,particularly where the judgment is mere¬ 
ly for codts.^1- The authority of a person, as spe¬ 
cial agent of plaintiff, to discharge defendant with¬ 
out satisfaction of the debt must be clearly and fully 
proved and strictly pursued.'^® 

Effect, ■ The discharge of the debtor with the 
consent, or by the order, of plaintiff is not a pay¬ 
ment of the debt so as to release a guarantor who 
consented to the discharge.^® A discharge, by con¬ 
sent, of one of several defendants taken on a joint 
capias ad satisfaciendum is a discharge of all.^® 

§ 432. On Motion 

In lome jurisdictions proceedings to obtain a dis¬ 
charge may be by motion. In a proper case. The order for 
discharge should show on Its face that It was made by 
the court. The court may require, as a condition on dis¬ 
charge, a stipulation by defendant that he will not sue 
for false Imprisonment, but not where the arrest was 
on an Illegal execution. 

In some jurisdictions the debtor may be dis¬ 
charged from imprisonment on motion in a proper 
case, as where he is exempt from arrest,*^® or where 
the judgment was recovered on a cause of action 
for which he could not have been arrested.’^® Such 
a motion is also proper where the debtor has been 
discharged as an insolvent and has had no oppor¬ 
tunity to plead his discharge,^^ or where plaintiff 
has delayed the enforcement of his remedies for the 
purpose of compelling the debtor to remain in pris¬ 
on,*^® or where the court lost jurisdiction because 
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69. Pa.—Duncan v. Klinefelter, 6 
Watts 141, 30 Am.D. 295. 

23 C.J. p 930 note. 17. 

60. Ind.—^Klna v. Strain, 6 Blackf. 
447. 

61. Colo.—^Hershey v. People, 12 P. 
2d 345. 91 Colo. 113. 

23 C.J. P 930 note 20. 

69. N.T.—Codwise v. Field, 9 Johns. 
268. 

23 C.J. p 930 note 21. 

63. Me.—^Bates v. Butler, 46 Me. 
887. 

28 C.J. P 930 note 22. 

64. Pa.—McCauley v. Kelly, 2 Wkly. 
N.C. 80. 

65. N.T.—^Townsend v. Olin, 6 
Wend. 207. 

66 . K.Y.—McLean v. Whiting. 8 
Johns. 389. 

67. Nev.—Bx parte Bergman, 4 P. 
209. IS Kev. SSI. 

28 CJ. p 980 note 26. 


The iSBiiaaoe of aaa alias wxlt of 

capias ad satisfaciendum while the 
original writ is still outstanding has 
been held tantamount to a consent 
to the debtor’s discharge under the 
original writ.—^Ritter v. Strieker, 20 
Pa.Dist & Co., 622. 

68. N.T.—^Williams v. Bvans, 2 N. 

T.City Ct. 235. 

23 C.J. p 930 note 27. 

61k N.T.—Jackson v. Bartlett, 8 
Johns. 861. 

28 C.J. p 930 note 28. 

TO. Pa.—Scott y. Seiler, 6 Watts 
236. 

23 C.J. p 981 note 29. 

71. N.T.—Davis v. Bo we, 64 K.T. 
Super. 620, 8 N.Y.St. 531, 25 N.Y. 
Wkly.Dig. 466, affirmed 28 N.B. 
166, 118 N.Y. 65. 

28 C.J. p 981 note 80. 

79. N.Y.—Cfary v. Turner, 6 Johns. 
6L 
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73. Conn.—Terrell v. Smith, 8 Conn. 
426. 

23 C.J. p 931 note 34. 

74. N.J.—Craig v. Allen, 14 N.J.Law 

102 . 

28 C.J. p 931 note 35. 

A diaohavge of appearanoe hail, 
arrested on a Joint capias ad satis¬ 
faciendum against him and his prin¬ 
cipal. does not release the principal. 
—^Watson V. Summers, D.C., 29 F. 
Cas.No.17,289, 1 Cranch C.C. 200. 

76. Or.—^Wemme v. Hurlburt, 289 
P. 372, 138 Or. 460. 

23 C.J. p 931 notes 87, 88. 

Motion to quash or set aside writ 
see supra 8 427. 

76. N.Y.—Smith v. Knapp. 80 N.Y. 
581. 

23 C.J. p 931 note 89. 

77. N.Y.—^Baker v. Judges Ulster C. 
PI., 4 Johns. 191. 

7a N.Y.—Hedges v. Payne, 82 N.Y. 
S. 969, 85 Hun 877, affirmed 42 N.B. 
643, 146 N.Y. 897. 



as lO.J.a. 

of an adjournment of the main action for more than 
the statutory ^time.*^^ 

On the other hand, it is not a sufficient ground 
for granting a debtor’s motion for a discharge from 
custody that the debtor is insane®® or unable to en¬ 
dure the imprisonment,*1 or that the sheriff violat¬ 
ed the directions of a statute ixl respect of the mode 
of imprisonment,®® or that the debtor was recap¬ 
tured in one state by the sheriff after a negligent 
escape from his custody in another,®® 

A petition for discharge from imprisonment on 
the ground that the summons was served after death 
of the original plaintiff is properly denied where 
defendant appeared and answered, without objec¬ 
tion, after plaintiff’s executrix was substituted as 
party plaintiff.®^ 

Hearing and determination. On the debtor’s mo¬ 
tion for discharge from a commitment founded only 
on the facts alleged as the ground for arrest, the 
facts are to be examined in the same manner as if 
the motion were to discharge from arrest.®® 

Where an execution against the person was al¬ 
lowed pursuant to a judgment claimed to be based 
on a charge of fraud, and the debtor was appri 
hended, it was held improper to discharge him with 
out hearing evidence as to the truth of the charg 
es.®® A petitioner for a discharge may show that 
on the trial of the case the evidence was such that 
the verdict was necessarily on a count which would 
not warrant the issuing of the execution.®^ Where, 
in a proceeding by a debtor imprisoned for refusing 
to surrender his estate, he is charged with fraud, 
it is sufficient to sustain such charge by a preponder¬ 
ance of the evidence.®® 

The order for discharge should show on its face 
that it was made by the court.®® If the debtor has 
been out on bail pending the hearing of his peti¬ 
tion, and the petition is denied, the order should re¬ 
mand the petitioner to the custody of the sheriff.®® 
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If the statutes provide no method for revi^^ing tbc 
order, the decision is final.®i 
Imposing conditions. The court, in granting A, 
discharge when the arrest is made on an execution 
issued without authority of law, has no power to 
impose a condition that the party discharged shall 
not bring an action for false imprisonment.®® How¬ 
ever, on discharging from imprisonment under an 
execution for irregularities therein, the court may 
compel defendant to stipulate that he will not sue 
for false imprisonment under the execution,®® or 
will not bring a suit against plaintiff’s attorney;®^ 
and such a condition may well be imposed where the 
court is satisfied that the arrest was without malice 
and on probable cause,®® or where defendant has 
been guilty of laches and misleading conduct.®® 

§ 433, On Affidavit or Certificate 

In tome Juritdictlont t ditcharoe may be obtained 
on making an affidavit, or obtaining a certificate, setting 
forth facts showing that the commitment was not war¬ 
ranted. 

Under some statutes allowing plaintiff a capias 
ad satisfaciendum on making an affidavit of cer¬ 
tain facts, the debtor may obtain his release from 
custody by making a countcraffidavit denying the 
facts alleged in plaintiff’s affidavit,®^ or by submit¬ 
ting himself to an examination by the magistrate 
who signed the process®® and obtaining a certificate 
as to the nonexistence of the facts stated in plain¬ 
tiff’s affidavit.®® 

§ 434, On Prison-Limits Bond 

a. In general 

b. In what proceedings allowable 

c. Form, requisites, and validity 

d. Territorial limits of jail liberties 

e. Assignment of bond 

a. In General 

In some Jurisdictions a debtor may avoid actual con- 
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79. Ill.—Sankstone v. Peo., 176 Ill. 
App. 663. 

23 C.J. p 981 note 42. 

80. N.T.—-Bush V. Pettlbone, 4 N.T. 
300. 

Baaaoa for xnla 

The only order that can be made 
in such a case is to send the debtor 
to an asylum.—Bush v. Pettibone, 6 
Barb. 273. Code Ilep..N.S., 264, af¬ 
firmed 4 N.Y. 300. 

81. N.Y.—Moore v. McMahon, 20 
Hun 44. 

88. N.Y.—tiookwood v. Mercereau, 6 
Abb.Pr. 306. 

83. N.Y.—^Lockwood v. Meroareau, 
‘aupra. 


84. Ill.—Ehrenwerth v. Moog, 28 N. 

E.2d 363, 302 IlLApp. 114. . 

85. N.Y.—Moore v. Calvert, 9 How. 
Pr. 474. 

86. Ohio.—Soinski v. Wardassko, 
176 N.E, 460, 38 Ohio App. 388. 

87. Ill.—Kitaon v. Elllnger. 36 111. 
App. 66. 

88. Ill.—First Nat. Bank v. Sanford. 
83 IlLApp. 68. 

89l N.Y.—Hayes v. Bowe, 12 Daly 
198. 66 How.Pr. 847. 

23 C.J. p 931 note 61. 

so: Ill.—Biebel v. Kuttnauer, 147 
IlLApp. 627. 

8Ii R.I.—Shaw V. Silventein, 44 A. 
iZl, 21 R.I. 600. 
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90. N.T.—Mayer y. Rothschild, fi9 

How.Pr. 610. 

93. N.Y.—^Walker v. Isaacs. 36 Hun 
233—Deyo v. Van Valkenburgh, 6 
Hill 242. 

94. N.Y.—^Davis v. Wisgina, 1 How. 
Pr. 169. 

95. N.Y.—Northern R. Co. v. Car- 
pen tier, 4 Abb.Pr. 47. 

23 C.J. p 932 note 67. 

96. N.Y.—^Sherwood v. Pierce, 60 N. 
Y.Super. 378. 

97. Ala.—Marrow v. Weaver, 8 Ala. 
288. 

96. Vt.—Ex parte Davia, 18 Vt. 401 
23 C.J. p 932 note 60. 

99. Vt.—In re Proctor, 27 Vt 118. 

28 C.J. p 932 note 61. 



mXJBCUTIONS 


8S C.J.B. 


im 

lintmetit within th« jnll by furnishing n prison-limits bond 
or dspositing esih In Ilou thoroof. In legal eontomplatlon, 
such a bond Is in ofToct an oxtonsion of the prison walls 
to tho Jail limits, and a substituto for custody by tho 
shorlff. 

In a number of jurisdictions a debtor who is sub¬ 
ject to imprisonment under an execution may be 
accorded the liberty of the jail limits, or the bene¬ 
fit of the prison bounds, on giving a prison-limits 
bond with proper security,^ and otherwise comply¬ 
ing with the statutory conditions.^ The purpose of 
the bond is to enlarge the debtor’s liberties by per¬ 
mitting him to avoid actual confinement within the 
physical limits of the jail, although at the same 
time requiring him to remain within designated ter¬ 
ritorial limits.3 To authorize such a bond, actual 
confinement in jail is unnecessary,^ provided the 
debtor has been arrested and is in the actual cus¬ 
tody of the officer.® The bond is required for the 
protection of both the sheriff and the judgment cred¬ 
itor,® although it has been held that the indemnity 
of the bond is, in effect, to cover the liability of the 
sheriff to the judgment creditor by reason of the 
debtor’s escape.^ 

Delivery and acceptance, A delivery of the bond 
to the jailer has been held to be a good delivery to 
the obligee.® The acceptance of the bond may be 
implied from the conduct of the party whose duty 
it is to accept it.® 


Effect, In legal contemplation a debtor released 
under a prison-limits bond is considered as still con¬ 
fined^® within the walls of the prison,and the 
only effect of the undertaking, so far as the debtor 
is concerned, is to extend the walls of the jail to the 
jail limits.^® A prison-limits bond is in effect a sub¬ 
stitute for custody by the sheriff,l® and the sheriff 
can confine the debtor again only on his bails be¬ 
coming insufficient.^^ 

Cash deposit in lieu of bond. In New York a 
debtor who is entitled to be released on giving an 
undertaking for jail liberties may, in lieu thereof, 
deposit a sum of money.^® Plaintiff cannot have 
such moneys applied in satisfaction of the original 
judgment.1® A summary order directing that the 
moneys be turned over to a party can be made only 
if there is no dispute as to the right to the fund.i*^ 

b. In What Proceedings Allowable 

The right to Jail liberties under bond may be limited 
by statute to certain claaeea of actions or proceedings. In 
a few jurisdictions the debtor may be confined under a 
certified or close-Jall execution. In which case he cannot 
obtain jail liberties. 

The right to jail liberties under bond may be 
limited by statute to certain classes of actions or 
proceedings ;l® thus it has been held, under various 
statutes, that bonds for the prison limits are allow¬ 
able to persons in execution under an attachment 
for costs,^® a defendant in an action for malicious 


l. Mich.—Behrens v, Chevrle, 237 
N.W. 661, 265 Mich. 79. 

M.Y.—Sowma v. Rolzen, 233 N.T.S. 
288, 133 Mlsc. 662. 

WIb.—R utzen v. Mitten, 288 N.W. 

172, 232 Wls. 684. 

23 C.J. p 932 note 63. 

Prison-limits bond for relief from 
arrest on mesno process see Arrest 
S 80 c. 

I. R.I.—McManaman Petitioner, 16 
A. 148, 16 R.I. 358, 1 L.R.A 561. 

23 C.J. p 932 note 64. 

Waiver by slisrlff 
Where a prisoner desirous of be¬ 
ing admitted to the prison bounds 
I.pplie8 to the sheriff and offers to 
prepare a bond with ample security, 
ind the sheriff refuses to take any 
3ond, the sheriff thereby waives the 
serformance of any further act by 
'.he prisoner.—Mann v. Vick, 8 N.C. 
127. 

Aa asatgamsnt for beaeflt of ersdl- 
lom, given under a statute governing 
iberty of the Jallyard, Is valid, al- 
hough not accompanied by a sworn 
temised schedule of assets and list 
>f creditors as required by a general 
itatute with respect to common-law 
isslgnments for benefit of creditors. 
—Andrews v. Reynolds, 120 A. 61, 46 
=l.L 74. 


3. Conn.—Geddes v. Sibley, 163 A. 
596, 116 Conn. 22. 

N.T.—Wesenberg v. McCormack, 198 
N.Y.S. 340, 119 Mlsc. 776. 

4. Kan.—Doyle v. Boyle, 19 Kan. 
168. 

23 C.J. p 932 note 66. 

5. Kan.—Doyle v. Boyle, 19 Kan. 
168—Carthrae v. Clark, 6 Deigh 
268, 73 Va. 268. 

e. Mich.—Schwartz v. Golner, 224 
N.W. 361, 246 Mich. 78. 

7. Conn.—Geddes v. Sibley, 168 A. 
596, 116 Conn. 22. 

8. Me.—^Kimball v. Preble, 6 Me. 
353. 

9. Me.—Coffin v. Herrick, 10 Me. 

121 . 

23 C.J. p 934 note 8. 

10. N.T.—^Wesenberg v. McCormack, 
198 N.Y.S. 340, 119 Mlsc. 776. 

IX. Conn.—Geddes v. Sibley, 163 A. 
696, 116 Conn. 22. 

Ohio.—Buttles v. Carlton, 1 Ohio 32. 

“Aa escape from the Ubsrtleg is 
an escape from the prison.*'—Geddes 
V. Sibley, 163 A. 696, 699, 116 Qonn. 
22 . 

la. Conn.—Geddes v. Sibley, supr^ 
N.Y.—^Wesenberg v. McCon^ack,, 1,98 
N.Y.S. 840, 119 Miic. 776.' 
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13. Mich.—Smith v. Grossllght, 81 
N.W. 975, 123 Mich. 87. 

23 C.J. p 932 note 68—5 C.J. p 617 
note 81 [a]. 

Koss of control by ollloer 
After a debtor has given a bond 
for the prison limits, he is no long¬ 
er in the hands of the officer and 
the latter has no control over him.— 
Wendover v. Tucker, 4 Ind. 881. 

14. U.S.—McClean v. Plumsell, D. 
C., 16 F.Cas.No.8,693, 4 Cranch'C.C. 
86—U. S. V. Noah, C.C., 27 P.Cas. 
No.15,894, 1 Paine 868. 

15. N.y.—^Wesenberg v. McCormack, 
198 N.Y.S. 340, 119 Miso. 776. 

10. N.Y.—World Exchange Bank v. 
Brown, 218 N.T.S. 523, 128 Mlsc. 
449—^Wesenberg v. McCormack, 198 
N.Y.S. 340, 119 Mlsc. 776. 

IKoaeyg depoaited by a third per. 
■on may be returned to him in a 
proper case.—^Wesenberg v. McCor¬ 
mack, supra. 

17. N.Y.—EWorld Exchange Bank v. 
Brown, 218 N.Y.S. 623, 128 Mlsc. 
449. 

18. Vt.—Lowrey v. BaAiey, 2 JX 
Chlpm. 11. 

19. N.T.—Jackson v. Billings, 1 Cal. 
262. 
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prosecution^^^ or a defendant arrested under an ex¬ 
ecution issued for damages recovered in an action 
of trespass quare clausum fregit.^^ Where a spe¬ 
cial statute provides for an execution against the 
person in a particular kind of action, but makes no 
provision as to jail liberties, the general statute re¬ 
lating to jail liberties is ordinarily applicable.^^ A 
husband committed for contempt in not paying ali¬ 
mony is not entitled to the jail liberties on giving 
a bond to the sheriff, since such imprisonment is 
not pursuant to a body execution or an order of 

arrest.28 

If the sheriff admits the debtor to jail liberties in 
a case not provided for by statute, the bond taken 
may be held void, and the sheriff held guilty of a 
voluntary escape.^^ 

Certified or close-jail execution. In a few juris¬ 
dictions a defendant may be committed under a cer¬ 
tified or close-jail execution where the cause of ac¬ 
tion on which the judgment is based is certified to 
have arisen from defendant's willful or malicious 
act, or from a misapplication of trust funds and 
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a person so committed is not entitled to the jailjib- 

erties.2® 

The facts warranting such an execution must be 
properly adduced before the court but, where a 
proper showing has been made, plaintiff is entitled 
to a close-jail execution as of right, and the court 
has no discretion to refuse it.28 

e. Form, Requisites, and Validity 

A bond for the prison limits should be In proper form 
and should substantially comply with the governlno stat¬ 
utes. It Is commonly required to be for double the debt 
and costs, and has variously been held properly payable 
to the Jailer, to the sheriff, or either to the officer or to 
the creditor. 

A bond for the prison limits should be made pur¬ 
suant to the statute in force at the time,29 and 
should comply with the terms of the statute ;90 but 
the bond will suffice if it complies substantially with 
the statute without pursuing its very words,and 
a bond which is insufficient as a statutory bond may 
nevertheless be good at common law.92 

A bond is valid where blanks therein are after¬ 
ward filled up by a third person by verbal authority 
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aa S.C.—Walker v. Brlfrgrs, 19 S.C. 
L. 118. 

ai, S.C.—Smith V. Hoket, 31 S.C.L. 

86 . 

83 . N.T.—Peo. V. Monaco, 106 N.T.S. 

401, 64 Misc. 26. 

23 C.J. p 932 note 78. 
as. N.T.—In re Clark, 20 Hun 661— 
Allen V. Allen, 68 How.Pr. 381. 
a4. Vt.—Lowrey v. Barney, 2 D. 
Chlpm. 11. 

as. Vt.—Jewett ▼. Pudlo, 172 A. 
423, 106 Vt. 249, followed in 172 
A. 428, 106 Vt. 268—McAllister v. 
Benjamin, 121 A. 263, 96 Vt 476. 

28 C.J. p 938 note 79. 

BiptlBOtioiL from ordinary body eze- 
ontion 

A Close-Jail execution is a body exe¬ 
cution which contains a statement 
that the action arose from defend¬ 
ants willful or malicious act and 
that defendant should be confined to 
close Jail; and the mere fact that the 
close-Jail certificate on a close-Jail 
execution is vacated does not entitle 
the debtor to a discharge from cus¬ 
tody, since a body execution still re¬ 
mains.—^Ex parte Thompson, 9 A.2d 
107, 111 Vt. 7. 

Trover 

Plaintiff, recovering Judgment In 
trover for willful and malicious ap¬ 
propriation of goods sold to defend¬ 
ant under consignment contract, is 
entitled to close-Jall execution.— 
Smith V. Ladrle, 129 A. 802, 98 Vt 
429. 

Motion in snprsme oonrt 

(1) A motion for a certified execu¬ 


tion will not be entertained in the 
supreme court where plaintiff hnd 
an opportunity to present it In the 
lower court.—^Downer v. Battles, 162 
A. 805, 103 Vt 201. 

(2) A plaintiff against whom Judg¬ 
ment has been rendered in the lower 
court may, on prevailing in the su¬ 
preme court, make a motion there 
for a certified execution, since he has 
not previously had an opportunity so 
to move.—North Adams Beef & Pro¬ 
duce Co. V. Cantor, 156 A. 879, 103 
Vt. 614—Smith v. Ladrie, 129 A. 302, 
98 Vt. 429. 

23 C.J. p 933 note 79 [ej (2). 

A oouxt of ohMLOsry has no power 
to issue a certified execution unless 
such power is conferred by statute. 
—Lyon V. Prescott, 166 A, 679, 103 
Vt. 442. 

86. Vt.—Jewett v. Pudlo, 172 A. 423, 
106 Vt. 249, followed in 172 A. 428, 
106 Vt. 258. 

23 C.J. p 933 note 79. 

**While a person in Jail on a body 
execution may apply to be admitted 
to the liberties of the Jail yard or for 
the privilege of taking the poor debt¬ 
or's oath, one in Jail on a close Jail 
execution is not entitled to make ei¬ 
ther of these applications while the 
close Jail certificate is in force."— 
Ex parte Thompson, 9 A.2d 107, 111 
Vt. 7. 

87- Vt.—^Ex parte Thompson, supra. 
Judgment on agrssmsnt of counsel 
The court cannot issue ft close-Jail 
certificate on a Judgment rendered 
by agreement of counsel, without a 
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hearing on the merits, notwithstand¬ 
ing the filing of an affidavit as to 
the facts.'—^Ex parte Thompson, su¬ 
pra. 

88. Vt.—^Ex parte Thompson, supra 
—Lyon V. Prescott, 156 A. 679, 103 
Vt. 442. 

8A Me.—^Huntress v. Wheeler, 16 
Me. 290—Gooch v. Stephenson. 15 
Me. 129. 

Approval by sheriff, preferably, al¬ 
though not necessarily, in writing, 
required.—Rutaen v. Mitten, 288 N. 
W. 172, 232 Wls. 584. 

30. Mich.—Behrens v. Chevrie, 237 
N.W. 561, 255 Mich. 79. 

23 C.J. p 933 note 85. 

JnstlfloatioB or approval of surstles 

(1) Surety held not required to 
Justify.—Rutzen v. Mitten, 288 N.W. 
172, 232 Wls. 584. 

(2) Where a statutory provision 
that the sureties in the bond shall 
be approved by two justices is in¬ 
tended merely for the benefit of the 
debtor, to prevent his oppression by 
the creditor, and the creditor agrees 
to take the bond without such ap¬ 
proval, the intent of the statute is 
fulfilled, and the bond cannot be 
avoided by the obligors for the want 
of such formality.—Bartlett v. Wil¬ 
lis, 8 Mass. 86. 

31. Mass.—Wiggin v. Peters, 1 

Mete. 127. 

23 C.J. P 933 note 86. 

38. Conn.—Seymour v. Harvey, 8 
Conn. 63. 

23 C.J. p 933 note 87. 
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from the obligors.^^ It !s not invalid because ft .| 
bears a date prior to the commitment^ if it was exe¬ 
cuted after commitment,or because of a mistake 
in the recital of the writ under which the prisoner 
is confined, if it is at once corrected,or because 
the records of the inferior court did not show at 
the time that a plan of the bounds had been returned 
by the sheriff, or that a survey of them had been 
made under the direction of such court as required 
by law.3^ Although the fact that a debtor is per¬ 
mitted at his own request to go outside the prison 
limits in company with the jailer niay constitute a 
voluntary escape as between the sheriff and the 
creditor, yet it docs not render void a bail bond 
afterward given.®'^^ 

A bond is void if it contains terms or obliga¬ 
tions not authorized by statute,®* is executed by the 
debtor under duress,®® or is executed without con- 
sideration,^® as where the debtor was arrested on 
an invalid writ.^1 

Amount of bond. Although the ordinary rule is 
that a prison-limits bond should be for double the 
debt and costs,^® yet a provision to this effect has 
been hdd merely directory ;^® and a bond in a less 
sum will be sufficient if accepted,provided it is 
large enough to satisfy the judgment in favor of 
the creditor.^® 

By and to whom executed. Execution of the bond 
by the sureties alone has been held sufficient,^® 
while under other authority such a bond is incom¬ 
plete and may be repudiated by either party 


The bond for the prison limits may be held prop- 
erly payable to the jailer®* or to the ehririff,^ or 
either to the officer or to the creditor.** It has been 
held that a bond for prison liberties of a prisoher 
under federal process must be to the marshal, and 
that, if it is given to the sheriff, it is void.*i 

Joint bond. Two persons against whom there is 
a joint judgment and execution, and who are arrest¬ 
ed and committed to prison, may execute a joint 
prison-bounds bond.*® 

d. Territorial Limita of Jail Libertiea 

Th« limit! of Jail llbertloa may be made aometlmea co- 
extenelve with the county llmita. Jail llmita may be 
altered, In which caae the prisoner must remain within 
the new limits. The prisoner has the same right as other 
persons to go anywhere within the jail limits. 

A prisoner for debt is restricted to the jail limits 
fixed by the existing law, although they were more 
extensive when he gave his bond.*® Under some 
statutes the limits of jail liberties are coextensive 
with the limits of the county,*® and, in contempla¬ 
tion of law, the establishment of prison bounds co¬ 
extensive with the county extends the prison walls 
to the county line,** even though such line has been 
extended.*® 

The power to establish and alter the territorial 
limits of jail liberties may be conferred on certain 
courts, such as the courts of sessions,*"^ or on boards 
of supervisors on recommendation of the county 
courts.** The bounds may be required to be re¬ 
corded,*® but monuments are not necessary to de¬ 
fine the limits.®® Statutes of a state fixing bounds 


33> Me.—Fullerton r. Harris, 8 Me. 
893. 

Bsdslivsry has been held required 
In the case of a paper sierned in 
blank with verbal authority given 
to All it up as a prison-bounds bond. 
—Gilbert v. Anthony, 1 Terg., Tenn., 
69. 24 Ain.D. 489. 

34 . vt.— Clark v. Kidder. 12 Vt. 689. 

35. Mich.—In re Fredrick, 71 N.W. 
885, 113 Mich. 468. 

28‘ G.J. p 933 note 93. 

36. Oa.—Galloway v. Camp, 81 Oa. 

686 . 

37. Conn.—^Bulkley v. Finch, 87 

Conn. 71. 

38 : Ky.—January v. Cartwright, 

* Litt. 8 el.Cas. 449, 12 Am.D. 831. 

28 C.J. P 988 note 88 . 

33. N.T.—Thompson V. Lockwood, 

16 Johns. 266. 

23 C.J. p 983 note 89. 

40. Ind.—Gresham v. Bowen, 7 

Blaekf. 423. 

4L Ind.—Gresham v. Bowsht 7 

Blaekf. 488. 


48. Mich.—Behrens v. Chevrle, 237 
N.W. 661. 266 Mich. 79. 

23 C.J. p 934 note 98. 

43. Ala.—Crobm v. Travis, 10 Ala. 
237. 

44. Me.^Pea 8 e v. Norton, 6 Me. 329 
—^Kimball v. Preble, 6 Me. 363. 

45. Vt.—Udall V. Rice, 1 Tyler 218. 

46. Kan.—Hickman v. Fargo, 42 P. 
881, 1 Kan.App. 696. 

47. La.-^urtls v. Moss, 2 Rob. 867. 

48. Ky.—Barns v. Williams, 8 Bibb 
662. 

49. Ky.—McMeekln V. Foster, 8 
Bibb 48, 6 Am.D. 686 . 

23 C.J. p 933 note 81. 

61^ Me.—Pease v. Norton, 6 Me. 229. 
23 C.J. p 933 note 82. 

61. Vt—^Warren v. Russel, X D. 

Chipm. 198. 

28 CJ. p 988 note 88 . 

58. Va.—McGuire v. Pierce, 9 Gratt 
167, 60 Va, 167. 

53. Me.—Lewis v. Staples, 8 Ma 
178. 

28 C.J. p 986 hots 88. 
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54. Mich.—Behrens v. Chevrle, 287 
NW. 661, 255 Mich. 79. 

N.T.—^Katz V. Massachusetts Bond¬ 
ing & Insurance Co., 178 N.B. 660, 
267 N.T. 366, reversing 246 N.T.S. 
796. 231 App.Div. 846, affirming 249 
N.T.S. 21, 140 Misc. 79. 

23 G.J. p 936 note 84 [a]. 

55. Ohio.—Kirkup V. Stickney, 6 
Ohio Dec., Reprint, 499. 6 Am.L. 
Rec. 800. 

28 C.J. p 936 note 34. 

601 La.—Guion v. Ford, 12 Rob, 123. 

57. Mass.—^Walter v. Bacon, 8 Mass. 
468. 

23 C.J. p 985 note 28. 

5& N.T.—Roach v. O'Dell, 88 Hun 
320, affirmed 1 N.B. 408, 99 N.T. 
636. 

38 C.J. p 935 note 29. 

66. Va.—McGuire v. Pieroe, 9 Gratt 
.167, 60 Va, 167. 

23 C.J. p 936 note 80. 

60l Ohio.—Ldcky v. Brandon, 1 Ohio 

49. 
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§ 435 


83 C.J.S. 

do not govern priaohers confined under process from 
the federal courts.*! 

The prisoner has the same right to go anywhere 
within the jail limits that other persons have.** 

a. Aaaigninaiit of Bond 

The officer^ or his deputy In the ofneer’s name, or 
his successor In office, may asslQn the bond to the credi¬ 
tor after a breach thereof; and under some statutes such 
assiflnment releases the sheriff from liability for the 
debtor’s escape. 

The bond may be legally assigned by the officer 
to whom it is made to the party for whose benefit 
it was intended,®* after a breach of the bond,®® 
and in some jurisdictions, where a debtor gives the 
jailer a bond for the prison limits and escapes, it is 
the jailer’s duty to assign the bond to the creditor;®® 
but such assignment cannot be made to a third per¬ 
son.®® The assignment may be made in the name 
of the officer who took the bond, by his deputy,®^ 
or, generally, by such officer’s successor in office,®* 
although it has been held that, if a bond taken by 
an outgoing officer is not assigned to the new offi¬ 
cer within the time prescribed by statute, it is void 
in the hands of the undersheriff or his assignee.®® 

Effect, Under some statutes the sheriffs assign¬ 
ment of the bond to the judgment creditor and the 
latter’s acceptance thereof release the sheriff from 
liability for the debtor’s escape.^® It has been held 
that after an assignment of the bond the sheriff can¬ 
not accept a surrender of the debtor.^l 

§ 435. -Performance or Breach 

a. In general 

b. Escape 


a. In General 

The bond It forfeited If lie eondltlone, or those of gov- 
ernlnfl etetutee, are not performed, ai where the debtor 
falle to eurrender himaelf or furnleh a achedule of hie ai- 
aeta. A dlacharge of the debtor under a poor debtors’ aet 
la generally eonaldered a eatlefaetlon of the bond. 

The obligor in a prison-limits bond must faith¬ 
fully perform the conditions of the bond and the 
governing statute, or the bond will be forfeited.^* 
The bond may be forfeited by failure of the debtor 
to surrender himself in accordance with the condi¬ 
tions of the bond.*^® In South Carolina, the bond 
is forfeited if the obligor does not furnish a sched¬ 
ule of his assets within a certain time;*^® and plain¬ 
tiff may sue and recover for a breach in not render¬ 
ing a schedule within the proper time,*^® even where 
the prisoner has been discharged without opposi¬ 
tion,7® and unless there is a valid excuse for such 
failure, in which case he will be allowed to file it 
afterward nunc pro tunc.'^'^ 

Creditor's receipt for satisfaction. The bond is 
discharged by the creditor’s receipt, given to the 
debtor, in satisfaction of the judgment and execu¬ 
tion, on an agreement fairly made by the creditor 
and a third person, although the creditor is not able 
to obtain any benefit from such agreement.^® 

Discharge as poor debtor. The general rule is 
that a discharge under a poor debtors’ act is a re¬ 
lease from, and a satisfaction of, the jail-limits 
bond,^® even though the discharge was obtained by 
fraud.*® Thus the failure of the debtor to surren¬ 
der himself does not effect a breach of the bond if 
he has within the required time assigned his proper¬ 
ty for the benefit of his creditors and has obtained 
a discharge under an act for the relief of poor debt- 
ors.*i 


61. Ky.—Moore v. Allen, 7 J.J. 
Marsh. 661. 

62 . N.Y.—Rosenzwelg v. U. S. Fidel¬ 
ity & Guaranty Co., 151 N.T.S. 237. 

Ohio.—Lucky v. Brandon, 1 Ohio 49. 

63. Mich.—Kruse v. Kingsbury, 60 
N.W. 443. 102 Mich. 100. 

23 C.J. p 936 note 37. 

6A Wls.—Muirhead v. Bruns, 228 N. 

W. 666, 198 Wls. 104. 

83 C.J. p 936 note 88. 

A istgnm s a i t bsfoM pavtietaM btaaeli 
Where the bond has been breached 
several times, an assignment is val¬ 
id where made after one breach, al¬ 
though before the particular breach 
for which liability is subsequeatly 
sought to be imposed.—Schwarts v. 
Oolner. 224 N.W. 861, 246 Mich. 78. 

•a Ky.—Bams v. Williams, 2 Bibb 
662. 

28 ajr*. p 886 note 36. 


66. S.C.—Wicker v. Pope, 47 S.C.L. 
387, 76 Am.D. 782. 

23 C.J. p 936 note 40. 

67. Mich.—Hughes v. Hally, 100 N. 
W. 691. 137 Mich. 433. 

23 C.J. p 936 note 41. 

68. S.C.—McElwee v. White, 81 S.C. 
L. 95. 

Va.—Vanmeter v. Giles, 1 Rob. 328, 
40 Va. 828. 

69. N.T.—Ridgway v. Barnard, 28 
Barb. 613. 

76i Mich.—Schwartz v. Golner, 224 
N.W. 361, 246 Mich. 78. 

Wis.-—Muirhead v. Bruns. 223 NW. 
565, 198 Wis. 104. 

71. U.S.—U, S. V. Noah, C.C.N.T., 
27 P.Ga8.No.l6,894, 1 Paine 868. 

7& S.C.—Wigfall v. Smyth, 18 S.C. 
L. 186. 

73. R.I.—In re McManaman, 16 A. 

148, 16 R.I. 368, 1 L.R.A. 661. 

28 G.J. p 936 note 23. 
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74. g.C.—Wigfall v. Smyth. 18 S.C. 
L. 136. 

75. S.C.—McElwee v. White, 31 S.C. 
L. 95. 

23 C.J. p 964 note 16. 

76. S.C.—McElwee v. White, supra. 

77. S.C.—Crovat v. Coburn, 14 S.C. 
14. 

23 C.J. p 934 note 9 [a] (2), p 964 
note 18. 

78L Me.—Ellenwood v. Dickey, 9 
Me. 126. 

79. S.C.—Hamilton v. Hamilton, 45 
S.C.L. 361. 

23 C.J. p 970 note 67. 

80. U.S.—Ammidon v. Smith, R.I., 
1 Wheat. 447, 4 L.Ed. 132. 

81. U.S.—Mason v. Haile, tLl„ 12 
Wheat. 370, 6 L.Ed. 660. 

28 CJ. P 936 note 24. 
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b. Escape 

An escape occurty aq aa to breach the bond, whan the 
prisoner goes outside .the Jail llmlta without any legal 
excuesy unlaaa the obHeee coneenta to such departure. 

A prisoner having jail liberties is bdund at his 
peril and at the risk of his sureties to keep within 
the proper limits; and, if the lines are in any part 
vague and indefinite, he should confine himself 
within the places where they are not so.®^ The con¬ 
ditions of the bond are broken where the debtor de¬ 
parts from such limits,®® without the consent of the 
obligee in the bond;®^ unless a statute prescribes 
otherwise, such consent may be oral or in writing, 
or may be manifested by conduct indicating acqui¬ 
escence.®® 

According to some decisions, an unauthorized de¬ 
parture constitutes a breach of the bond however 
innocent the departure, whatever the distance, and 
however soon the prisoner returns;®® but accord¬ 
ing to others there will be no forfeiture where such 
transgression of the limits is unintentional and the 
debtor returns as soon as he is aware of his fault.®^ 

It has been held that it is not a breach of the 
bond for the debtor to leave the prison limits where 
the judgment creditor refuses to pay in advance the 
prison fees for the subsistence of the judgment 
debtor;®® or where the debtor escapes while in¬ 


sane ;®® or where the escape is made from necessity 
and without the consent of the debtor, as by his be¬ 
ing carried out of the jail in a fit of sickness.®® 

Liberty during daytime only. Under some stat¬ 
utes, the debtor’s liberty is during the daytime 
only; at night he is supposed to return to the apart¬ 
ments of the prison assigned for that purpose, and 
if he does not do so it constitutes an escape.®^ 
However, he is not gfuilty of an escape if he passes 
the night in a house appropriated by the county to 
the use of prisoners, although the jailer exercises 
no control over the house or prisoner.®® 

§ 436. *— Liability of Sureties 

The liability of euretlei depende on the provlalone of 
the bond and the etatutee. A surrender, diacharge, or 
escape of the debtor may diacharge or reteaee the auretlea 
In some circumatancea, but not In others. 

The liability of the sureties on a prison-limits 
bond depends on the terms of the undertaking which 
they have executed,®® and of the statute under 
which it was executed.®® The sureties are liable 
where the debtor escapes before the time is out for 
charging him in execution.®® The liability of the 
surety to the creditor is fixed as soon as the bond 
has been breached and the creditor has acquired 
his right to the bond by assignment.®® Where a 
new bond is taken in place of an old one, an addi- 


88. KY.—Kip V. Brigham, 7 Johns. 
168. 

83. Ky.—Rudd v. Hanna, 4 T.B.MQn. 
528. 

Mich.—Schwartz v. Golner, 224 N.W. 

861, 246 Mich. 73. 

23 C.J. p 984 note 18. 

O&ly act of Ood or oneBnios of the 
country will excuse an escape.—Opt- 
ner v. Bolger, C.C.A.Mlch., 96 F.2d 
241—6 C.J. p 617 note 81 [a]. 
FrofoBsloaal siirarmsa,t8 outsldo 
Uuits 

In the absence of statutory author¬ 
ity therefor, an attorney who has 
given a Jail-limits bond cannot ex¬ 
cuse his going outside the limits on 
the ground of professional engage¬ 
ments In the supreme court.— 
Hughes v. Hally, 100 N.W. 691, 137 
Mich. 433—23 C.J. p 937 note 86—6 
C.J. p 630 note 41 [a]. 

M. Wis.—Muirhead v. Bruns, 228 N. 

W. 666, 198 Wis. 104. 

23 C.J. P 984 note 14. 

Consent of creditor as defense to ac¬ 
tion on bond see infra | 437. 
Powor of eonrt 

The court cannot over the credi¬ 
tor's objection permit the debtor to 
go into another county to attend to 
his business.—Behrens v. Chevrie, 
237 N.W, 661. 266 Mich. 79. 

85. K.Y.—^Kats v. Massachusetts 
Bonding it Insurance Ca, 173 N. 


E. 660, 267 N.T. 365, reversing 246 
N.T.S. 798, 231 App.Dlv. 848, af¬ 
firming 249 N.Y.S. 21, 140 Misc. 
79. 

Conduct showing aogulesoenoe 

Acquiescence is shown by the cred¬ 
itor’s acceptance of a release fur¬ 
nished by the debtor pursuant to a 
court order extending the Jail limits 
on condition that the debtor release 
the creditor from any liability for 
having caused the arrest.—Katz y. 
Massachusetts Bonding & Insurance 
Co., supra. 

Tsnninatlon of assent 

An assent to the extension of Jail 
limits pending the determination of 
an appeal terminates only when the 
order of the appellate court is re¬ 
mitted to the court below.—Katz v. 
Massachusetts Bonding & Insurance 
Co., supra. 

88 . Ky.—Crump v. Bennett, 2 Litt. 
209. 

23 C.J. p 934 note 16. 

Voluntary return as defense to ac¬ 
tion on bond see infra I 437. 

“A going at large beyond the lim¬ 
its, even for a short time and fol¬ 
lowed by a return to custody, is an 
escape for which the sheriff is lia¬ 
ble and a breach, of the conditions of 
the bond."—Oeddes v. Sibley, 168 A. 
696, 699, 116 Conn. 22. 

79$. 


Betoju before senrioe of process 

A breach occurs by the prisoner’s 
going beyond the Jail limits whether 
he returns before or after service of 
process.—Muirhead v. Bruns, 223 N. 
W. 665, 198 Wis. 104. 

87. Vt.—Downer v. Dana, 19 Vt. 338. 
23 C.J. p 934 note 16. 

8a Ohio—Kirkup v. Stlckney, 6 
Ohio Dec., Reprint, 499, 6 Am.L. 
Rec. 300. 

89. U.S.—Hazard v. Hazard, C.C.Vt., 
11 P.Ca8.No.6.278. 1 Paine 296. 

90. Mass.—Baxter v. Taber, 4 Mass. 
361. 

23 C.J. p 936 note 19. 

91. Mass.—McLellan v. Dalton, 10 
Mass. 190. 

23 C.J. p 936 note 20. 

9a Mass.—Jacobs v. Tolman, 8 
Mass. 161. 

9a Kan.—^Hickman v. Fargo, 42 P. 

381, 1 Kan.App. 696. 

PC N.T.—Rosenzwelg v. U. 8. Fi¬ 
delity C Guaranty Co., 151 N.Y.S. 
287. 

23 C.J. p 986 note 46. 

9a Ky.—Hubbard v. Harrison, 1 
Bibb 660. 

Escape as breach of bond generally 
see supra I 486. 

9a 8.C.—^McCarley v. Davis, 26 S. 
C.L.. 34. 

Assignment of bond see supra I 484. 
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tional surety who sigfns after delivery to, and on 
requirement of, the sheriff is bound.**^ 

Where a debtor enjoying the jail limits is con¬ 
fined under a new commitment, and then escapes, 
his surety is not liable for the subsequent escape 
from the new commitment.®* 

Surrender of principal. If the debtor has es¬ 
caped, the surety cannot surrender him in discharge 
of the condition of the bond.®® Thus, while it has 
been held that the sureties may surrender their 
principal at any time before judgment is rendered 
against them on the bond,i they cannot, by a sur¬ 
render made after suit has been commenced on the 
bond for an escape, have the bond given up and 
their liability discharged for such escape.® It has 
also been held that sureties on prison-limits bonds 
cannot release themselves from responsibility by 
surrendering the debtor.® If the bond requires the 
prisoner to surrender himself at the expiration of 
a certain period, and he voluntarily surrenders him¬ 
self before that time, such surrender discharges his 
sureties,♦ unless the surrender is colorable merely 
and not intended to have that effect.® 

Discharge of principal. The sureties to the bond 
are released where the debtor is discharged by plain¬ 
tiff,® or by a judge in the absence of the sureties.*^ 

The release of the surety on a bail bond by the 
discharge in bankruptcy of the principal is consid¬ 
ered in the title Bankruptcy § 581 b (2) (c). 

Escape caused by creditor. Sureties are released 
where the creditor, without the knowledge of the 
sureties, makes a contract with the debtor which in¬ 
duces the debtor to depart or escape the liberties.® 
The sureties are not, however, released because an 
escape by the debtor was induced by threats of the 
creditor to put him in close confinement.® 

Right of surety against principal. To preserve his 


’8’437 

rights against the surety, the creditor must so con¬ 
duct his proceedings as to be at all times able to 
subrogate the surety to all rights of the creditor 
against the debtor.^® A surety who pays a sum of 
money and receives a discharge with the knowledge 
of the principal may recover that amount as well as 
counsel fees for defending a suit on the bond, even 
though judgment was entered up for its full amount 
against the principal.!^ 

§ 437. —— Proceedings to Enforce Bonds 

a. Form of remedy 

b. Defenses 

c. Parties 

d. Pleadings 

e. Evidence and trial 

f. Damages 

g. Judgment, enforcement, and review 

a. Form of Remedy 

A prison-limits bond may be enforced by an action 
thereon, or, In some Jurlsdlctlona, by a petition In the 
nature of a acire facias or by motion for summary Judg¬ 
ment. 

Generally the remedy on a prison-limits bond is 
by an ordinary action which must be brought within 
the time fixed by statute.^® If the bond is forfeited 
by the prisoner’s voluntarily leaving the jail limits, 
the sheriff has his option to retake and recommit 
him to close confinement or to sue on the bond.^® 

Scire facias. In some jurisdictions, where a bond 
for the jail liberties is taken and duly returned and 
enrolled, the court has jurisdiction of a petition in 
the nature of a scire facias on such bond,i^ which 
scire facias must issue from the court having the 
record on which it is founded.^® The scire facias 
may be amended to an action of contract at any time 
before final judgment.^® 

Summary proceedings. A motion will lie in some 


97. Mich.—Kruse v. Kingsbury, 60 
N.W. 443, 102 Mich. 100. 

98. N.Y.—Bradford v. Conaaulus, 8 
Cow. 128. 

23 C.J. p 936 note 60—6 C.J. p 630 
note 41 [b]. 

Oommltmont hdld now 

Where the debtor, after giving a 
prison-limits bond, applies for the 
benefit of the honest debtor's act, 
but being convicted of fraud is or¬ 
dered into custody until a full and 
fair surrender of his property is 
made, this is a new commitment, 
and no action will lie on the prison- 
limits bond for a subsequent escape. 
—Lamar v. Foley. 26 Ga. 180. 

99. Ind.—Buford r# Ganson, 6 

Blackf. 686. 


1. N.Y.—Betts V. Livermore, 8 N.Y. 
Super. 684. 

8. N.Y.—Betts V. Livermore, supra. 
3. La.—Bryan v. Turnbull, 8 Mart., 
N.S., 108. 

4b Ala.—Morrow v. Weaver, 8 Ala. 
288. 

5. Ala.—Morrow v. Weaver, supra. 

8. La.—Elkins v. Zacharie, 6 La. 
646. 

23 C.J. p 936 note 55. 

7. Kan.—Hickman v. Fargo. 42 P. 
881, 1 Kan.App. 696. 

28 C.J. p 936 note 66. 

8. Vt.—Conant v. Patterson, 7 Vt. 
163. 

Escape with obligee’s conaent gen¬ 
erally see supra 9 436. 
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9k Ky.—^Hubbard v. Harrison, 1 
Bibb 550. 

la La.—Comstock v. Creon, 1 Rob. 
528. 

11. Vt.—Bancroft v. Pierce, 27 Vt. 
668 . 

12. One year 

Mass.—Call v. Hagger, 8 Mass. 423. 

13. N.Y.—Barry v. Mandell, 10 
Johns. 563—Jansen v. Hilton, 10 
Johns. 549. 

14b U.S.—Campbell v. Hadley, D.C. 
Mass., 4 F.Cas.No.2,358, 1 Sprague 
470. 

16. Mass.—Sewall v. Sullivan, 108 
Mass. 355. 

16b Mass.—Sewall v. Sullivan, 108 
Mass. 355. 

23 C.J. P 936 note 64. 
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jurisdictions for suynzoary judgment on a prison- 
limits bond where the conditions thereof are in con¬ 
formity with the requirements of the statute.^^ In 
New Yorki if judgment has been rendered against 
the sheriff in an action for escape, and notice of the 
pendency of the action was given to the prisoner 
and his sureties, the courjb must order a summary, 
judgment for the sheriff in an action by him on the 
bond;i* and the recovery in the action for escape 
may be set up by supplemental complaint in a sum¬ 
mary proceeding on the boiul.^^ 

b. Defenses 

Apart from numerous particular olreumtlaneet held 
or held not to constitute a defense to an action on a 
prison-limits bond* the obligors may, In general, assert by 
way of defense facts showing that the bond had no valid 
Inception, that It was not In fact breached, or that It 
ceased to be effective and binding. Whether defendant's 
voluntary return to the bounds before commencement of 
the suit Is a defense Is In dispute. 

It has been held a good defense to an action on 
the bond that a statute was subsequently passed 
abolishing imprisonment for debt,although there 
is authority to the contrary.21 

A surety in a bond for jail liberties has no equi¬ 
ties to entitle him to any other defense than would 
avail his principal .22 

Validity of levy or execution. The fact that the 
levy and imprisonment were illegal has been held 
not necessarily to relieve the debtor and his surety 
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of their liability on a jail-liherties •bond;2> thus the 
debtor and his durety cannot escape liability on tlie 
ground that execution had been stayed at the time 
of the levy by reason of the pendency of a writ of 
crror.2^ On the other hand, it has been held that 
defendant may interpose a valid defense to an ac¬ 
tion on a prison-bounds bond by showing that the 
execution under which the debtor was imprisoned 
was illegal,25 or has been quashed for irregulari¬ 
ty,2® or rendered of no effect by a writ of super¬ 
sedeas and certiorari obtained by defendant, under 
which the cause is ordered placed on the trial dock¬ 
et before a motion is made on the bond.27 

Voluntary return. Defendant’s subsequent volun¬ 
tary return to the bounds before commencement of 
the suit has been held no defense ;28 but there is au¬ 
thority to the contrary,25 particularly in jurisdic¬ 
tions where the statutes make such a return a de¬ 
fense.®® 

Miscellaneous defenses held valid. It has been 
held to constitute a valid defense to an action on the 
bond that the judgment and execution have been va¬ 
cated on conditions which have been performed;®^ 
that the debtor left the bounds with the consent and 
license of the creditor®® or with the consent of the 
sheriff;®® that the debtor had been duly committed 
to an asylum as a lunatic ;®^ that the bond was exe¬ 
cuted under duress;®® that the debt has been paid;®® 
that the debtor had been discharged as an insolvent 
and presented his discharge to the sheriff who there- 
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17. N.C.—Northam v. Terry, 30 N.C. 
176. 

23 C.J. p 937 note 66. 

la N.T.—Buttling v. Hatton, 61 N. 

Y.S. 306, 30 App.Dlv. 191. 

23 C.J. p 937 note 66. 

19. N.T.—Buttling v. Hatton, 63 N. 

Y.S. 1009, 33 App.Div. 66l. 
aa Conn.—Sedgwick v. Knibloe, 16 
donn. 219. 

23 C.J. p 937 note 90. 

91. Ala.—Croom v. Travle, 10 Ala 
237. 

23 C.J. p 937 note 91. 

9a Ala.—Talt v. Frow, 8 Ala 643. 
28 C.J. p 988 note 8. 

9a Conn.—Geddes v. Sibley, 163 A. 

696, 116 Conn. 22. 
iralver of iUegallty 
^ So far a« liability on the bond Is 
concerned, the debtor anq hie sure¬ 
ty, by their execution of the bond, 
waive whatever illegality may have 
exieted in the levy.—Oeddee v. Sib¬ 
ley. eupra 

Tolnalaiy bond by privileged pereoa 
Where a witneae or other person 
privileged from arrest on capias ad 
satisfaciendum, instead of causing 
himself to be (Usebarged by habeas 


corpus, gives a prison-bounds bond, 
It is a voluntary act, which he can¬ 
not afterward avoid.—Tipton v. Har¬ 
ris, 1 Peck, Tenn., 414. 

94. Conn.—Qeddes v. Sibley, 163 A. 
696, 116 Conn. 22. 

98. Vt.—Witt V. Marsh, 14 Vt. 303. 
23 C.J. p 937 note 86. 

Wsauthorlsed writ 

The obligors on a bond for jail 
limits may defend on the ground 
that the writ of capias ad satisfaci¬ 
endum was void because not war¬ 
ranted by the nature of the action 
underlying the judgment.—General 
Motors Acceptance Corporation v. 
Filar, 220 N.W. 766, 248 Mich. 608. 
9a K.Y.—Battle v. National Surety 
Co., 138 N.Y.S. 46, 78 Misc. 258. 
Ohio.—^Hyatt v. Robinson, 16 Ohio 
872. 

97. N.C.—Gldney v. Hallsey, 9 N.C. 
660. 

99. Va.—McGuire v. Pierce, 9 Gratt. 
167, 60 Va. 167. 

28 C.J. p 938 note 98. 

99. Ala.—Morrow v. Parkman^ 14 
Ala. 769. 

aa Mich.—Smith V. Grossllght, 81 
N.W. 976. 123 Mich. 87. 
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N.Y.—Milanese v. Lexington Surety 
A Indemnity Co., 270 N.Y.S. 630, 
151 Misc. 44, affirmed 267 N.Y.S. 
990, 240 App.Div. 888, appeal de¬ 
nied 268 N.Y.S. 926, 240 App.Div. 
1020 and affirmed 196 N.F. 189, 266 
N.Y. 638. 

23 C.J. p 938 notes 1, 2. 

Preventloa of retoxn 
Action could not be maintained 
against surety by plaintiff who pre¬ 
vented prisoner's voluntary return 
to jail limits.—^Milanese v. Lexing¬ 
ton Surety & Indemnity Co., supra. 
31. N.Y.—Battle v. National Surety 
Co., 138 N.Y.S. 46. 78 Misc. 263. 
38. Vt.—Hobbs v. Whitney, 2 Tyler 
409. 

28 C.J. p 937 note 92. 

Departure with creditor's consent as 
constituting escape see supra 9 
435. 

33. N.Y.—Buttling v. Hatton, 46 N. 
Y.S. 720, 18 App.Dlv. 128, 

23 C.J. p. 937 note 93. 

34. Mass.—Fuller v. Davis, 1 Gray 
612. 

83 , Ky.—Jones v. Turner, 6 Lltt. 
147. 

38. Vt.—Allen v. Ogden. 12 Vt 9. 

28 C.J. p 938 note 97* > 
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Upon liberated him or that at the time of the al¬ 
leged escape the debtor had been discharged from 
imprisonment by virtue of a statute limiting the 
length of time that a debtor could be imprisoned.®* 

Miscellaneous defenses held invalid. It has been 
held no defense to a proceeding on a prison-limits 
bond that the debtor’s property has been sold under 
a fieri facias;®* that the penalty of the bond is 
more or less than required by statute;^® that there 
was a collateral promise not to arrest defendant on 
the particular execution;^! that subsequently to the 
escape, plaintiff assented thereto;^® that the sheriff 
promised that, if defendant escaped, he would not 
sue him until he had first sued the bail;^® that the 
sheriff misinstructed the prisoner as to the limits 
that there was a discharge by a commissioner of 
special bail that there was a custom of the jailer 
to permit prisoners for debt who had the liberty of 
the yard to keep apartments not appropriated to 
their use by law or that action was not brought 
against the sheriff within a specified time;^7 and 
in addition to the foregoing, other particular facts 
have been held not to constitute a defense.^® 

c. Parties 

The party to whom the bond waa made, or hie aa- 
cignee, may sue thereon; but some authorities do not 
permit the sheriff to sue unless he shows injury to him¬ 
self. 

A suit on a prison-limits bond may be maintained 
by the party to whom it was made^* or by his as¬ 
signee.®* Plaintiff may sue the surety on a prison- 
bounds bond without joining the principal and be¬ 
fore judgment against the latter.®^ According to 


some decisions, a bond given to the sheriff for the 
prison liberties is for his indemnity only, and nei¬ 
ther the sheriff nor his assignee can recover on such 
bond without showing that he has been injured;®® 
however, where the bond is held to be not merely 
for indemnity, the necessity for damage is obviat¬ 
ed,®® and plaintiff is required only to show an es¬ 
cape,®^ or at least is not required to prove any spe¬ 
cial damage.®® 

A sheriff who has a right of action on the bond 
may maintain such action notwithstanding the re¬ 
covery of a judgment by the creditor against his 
successor in office for the same escape;®* but the 
former sheriff cannot maintain the action where 
the escape occurred after the prisoner had been 
assigned to the new sheriff.®*^ 

d. Pleadings 

In an action on a prison-iimitt bond, It Is tufflcient 
for the declaration to aeeign the breach according to 
the substance of the condition. Facts asserted by way of 
defense, such as performance of the condition or a dis¬ 
charge, must be properly pleaded. 

In an action on a prison-limits bond, it will be 
sufficient for the declaration to assign the breach 
according to the sense and substance of the condi¬ 
tion;®* and it is not necessary to plead a statutory 
requirement which is merely for the protection of 
the sheriff and is not a part of the bond.®* A dec¬ 
laration averring a breach of condition of the bond 
must also allege the existence of the judgment and 
execution under which the prisoner was committed 
and the bond was given.** 


87. N.T.—Hayden v. Palmer, 2 Hill 
205. 

23 C.J. p 938 note 94. 

Discharge of principal as releasing 
surety see supra S 436. 

38. N.T.—Sowma v. Roisen, 233 N. 
Y.S. 288. 133 Misc, 662. 

39. S.C.—Miller v. Bagwell, 14 S.C. 
L. 429. 

40. Ohio.—-Hyatt v. Robinson, 15 
Ohio 372. 

41. U.S.—Hawes v. Marchant, C.C. 
R.I.. 11 F.Cas.No.6,240. 1 Curt. 136. 

43. U.S.—Slocum v. Hathaway, C.C. 
Vt., 22 F.Ca8.No.l2.962, 1 Paine 
290. 

23 C.J. p 987 note 71. 

43. Vt.— Rice V. Pollard. 1 Tyler 230. 

44. Mass.—Call v. Hagger, 8 Mass. 
428. 

43. S.C.—Williams v. Jones, 20 S.C. 
Lh 431. 

48. Mass.—Clap v. Cofran, 10 Mass. 
873. 
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47. N.T.—Hinds v. Doubleday, 21 
Wend. 223. 

48. Waiver on terms 

An agreement to waive perform¬ 
ance of the condition of the bond, 
on certain terms, is not a defense 
where the debtor has not complied 
with such terms.—Smith v. Burling¬ 
ame, 4 R.I. 46. 

OmlBsioiL indaoed by debtor’s decep¬ 
tion. 

The failure of the creditor to ad¬ 
vance money for the debtor's sup¬ 
port, although ordinarily a ground 
for discharge, will be no defense In 
an action on a Jail-limits bond, where 
such failure was induced by the 
debtor's deception which was known 
to the sureties.—^Eldridge v. Bush, 
Smith, N.H., 288. 

49. Vt.—^Weeks v. Stevens, 7 Vt. 72 
—Lowrey v. Hine, 2 D.Chlpm. 69. 

■heilff 

Mich.—Schwartz v. Qolner, 224 N.W. 
351, 246 Mich. 73. 

60. Mich.—Schwarts v. Qolner, su- 
pra. 

23 C.J. p 938 note 6. 
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51. La.—Wood v. Fits, 10 Mart. 196. 

68. Conn.—Sedgwick v. Knlbloe, 16 
Conn. 219. 

N.Y.—Barry v. Mandell, 10 Johns. 
563. 

63. N.J.—Camp v. Allen, 12 N.J.Law 

1 . 

23 C.J. p 937 note 80. 

64, Va—Meredith v. Duval, 1 Munf. 
76. 16 Va. 76. 

55. Kv—Hubbard v. Harrison, 1 
Bibb 650. 

66. N.Y.—Hinds v. Doubleday, 21 
Wend. 223. 

67. N.Y.—Hinds v. Doubleday, su¬ 
pra. 

23 C.J. p 937 note 82. 

68L N.J.—Camp v. Allen, 12 N.J.Law 

1 . 

69. Ohio.—Lamborn v. Bowen, Tapp. 
342. 

23 C.J. p 938 note 13. 

60. Vt.—^Dyer v. Cleaveland, 18 Vt 
241. 

23 C.J. p 938 note 14. 
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Where the declaration shows that the bond sets 
forth a judgment of a different date from that on 
which the execution issued, the variance is fatal 
and, where it is pleaded that no such execution is¬ 
sued as was described in the bond, which plea is 
traversed, a misdescription as to the damages and 
costs mentioned in the execution is a variance, and, 
if the execution offered varies from the one de¬ 
scribed in the bond and judgment, it will not sup¬ 
port the action.®^ 

Plea or answer. The facts asserted by way of 
defense must be properly pleaded.®^ 

In an action of debt on the bond, a plea of per¬ 
formance in the words of the condition will be 
sufficient,®® except that it is not a sufficient answer 
to a specific breach of a condition to plead generally 
a performance of the condition, but it should be 
specifically stated how the condition was per¬ 
formed.®® A plea in avoidance of a bond on the 
ground of a discharge under a statute should show 
a discharge as provided for by the statute.®® 

An amendment should be allowed at the trial, 
to cover a point then brought for the first time to 
the attention of counsel.®^ 

A replication setting out the condition of the 
bond and other pertinent facts should aver the ex¬ 
istence of a judgment on which the execution is¬ 
sued and should conclude with a verification.®® 
Since the right of action on a jail bond is in the 
sheriff until assignment, a replication to a plea of 
a release from him that he had no equitable interest 
therein has been held to be insufficient.®® 

A rejoinder in an action on a prison-limits bond 
is bad if it departs from the plea.^® 

e« Evidence and Trial 

General rulee pertaining to the trial of civil cates and 
the evidence adduced therein have been applied in ac¬ 
tions on prison-limits bonds. 


In an action on a jail bond, where the execution 
issued in pursuance of a rule of court, an inquiry 
cannot be made as to whether the execution issued 
regularly, or whether the rule was complied with.^i 
Proof of actual damages is ordinarily not necessa- 
ry.7® 

The burden of proving a breach of the bond is 
on plaintiff,*^® while the burden of showing a dis¬ 
charge by due course of law is on defendant.*^® 

Evidence of reputed jail limits is the best evi¬ 
dence of the actual limits, where the limits as de¬ 
scribed in a map or survey on record are uncertain 
and contradictory ;75 but evidence of the habit of 
prisoners of going to certain places as within the 
bounds is not admissible to control the construc¬ 
tion of a recent statute and return of officers.7® 
Proof of the liability of an officer for neglect to 
levy an execution is not admissible to show that the 
officer was interested in the demand and evi¬ 
dence that the debtor, a short time before his dis¬ 
charge, had made a fraudulent disposition of his 
property is not admissible to invalidate his dis¬ 
charge from imprisonment as an insol vent.7® 

Questions of law and fact. Questions of fact, 
such as the debtor's intention in surrendering to the 
sheriff, are ordinarily to be determined by the ju- 
ryJ® 

f. Damages 

The meaeure of damages depends on the applicable 
statutory provisions; assessment by a Jury has been re¬ 
quired. Plaintiff cannot recover of the surety more than 
the penalty of the bond. 

In some jurisdictions the measure of damages in 
an action on a forfeited bond for the prison limits 
is the amount of the debt on which defendant was 
confined,®® together with interest and costs ;®i but 
it has been held that the debtor is not liable for the 
interest accruing on the debt, if he pays the amount 
due on the execution at the time of the commit- 
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288. 
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merit before departing the liberties.®^ In Massa¬ 
chusetts, the measure of damages has been declared 
to be the whole penalty of the bond,®® except that, 
where the bond is not conformable to the statute, 
the debtor and sureties may be relieved against the 
whole penalty of the bond, by a Judgment for the 
amount due on execution, with interest from the 
time of escape.®^ 

Plaintiff cannot recover of the surety therein 
more than the penalty of the bond.®® The measure 
of recovery cannot be reduced below what the stat¬ 
ute prescribes by proof of the inability of the prin¬ 
cipal to have discharged the judgment on which the 
execution issued, either in whole or in part.®® 

A sheriff may recover the expenses of retaking 
an escaped prisoner on a bond giving the prisoner 
the liberties of the prison;®*^ but, where the cred¬ 
itor fraudulently induced the escape, the sheriff can 
recover only nominal damages and costs.®® 

Assessment by jury. Where default has been 
made, the damages have been required to be as¬ 
sessed by a jury.®® 

g. Judgment, Enforcement, and Review 

A Judgment fn an action of debt on a bond It not 
erroneoua merely because It designates at damages the 
sum due. On a Judgment for the whole penalty, plaintiff 
cannot have execution for more than the original debt 
with Interest and costs. A judgment against a surety Is 
reversible unless the record shows that the debtor passed 
beyond the prison bounds. 

In an action of debt on a jail-limits bond, a judg¬ 
ment for the whole sum due in equity to the credi¬ 
tor is not erroneous merely because it designates 
the sum as damages, instead of debt.®® Although 
judgment for plaintiff is for the whole penalty, he 
cannot have execution for more than the original 
debt with interest and costs.®i 

An appeal may be prosecuted by the surety in the 
name of a sheriff on a judgment against him for 
an escape.®® A judgment against a surety on a 


jail-limits bond will be reversed unless the record 
affirmatively shows that the debtor has been guilty 
of an escape by passing beyond the prison bounds.®® 

§ 438. On Bond to Proceed under Insolvent 
or Poor Debtor Acts 

a. In general 

b. Designation of amount 

c. Computation of time 

a. In General 

Persons arrested on execution against the person 
may, under some statutes, be released on giving proper 
and sufficient bond that they will take the benefit of the 
insolvent or poor debtor law, or surrender to the officer 
if not discharged within a specified time; and courts 
will construe such statutes liberally to avoid forfeiture 
of such bonds, a substantial compliance with such statute 
being sufficient. Where the arrest is unauthorized, such 
a bond may be regarded as void or voidable. 

Under some statutes persons arrested on execu¬ 
tion against the person may be released on their 
giving bond that they will take the benefit of the 
insolvent or poor debtor law of the state, or sur¬ 
render to the officer if not discharged within a spec¬ 
ified time.®^ Such a bond is not an engagement to 
the court, but is an obligation prescribed by statute 
as a security for creditors.®® If one illegally ar¬ 
rested gives bond, with surety, conditioned for his 
appearance to take the benefit of the insolvent law, 
instead of suing out a habeas corpus, the surety 
will be bound by his obligation.®® The question as 
to who may take the recognizance is governed by 
the local practice or statute.®"^ 

Except to the extent that the statutory require¬ 
ments may be and arc waived by the party for 
whose benefit they were intended,®® the bond or 
recognizance must be made in conformity with the 
statutory provisions in force at the time, in all its 
material parts, or it will not be a good statutory 
bond,®® although it may be good as a common-law 
obligation.! The bond is sufficient if it substan- 
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tially follows the statute,® and it will not be in¬ 
validated by a mere verbal departure from the stat¬ 
ute, imposing; no additional specific obligation,® or 
by the fact that it does not recite matters which 
are not required to be recited*^ The bond is void 
and unenforceable, however, if it materially differs 
from that prescribed by the statute,® as where it 
exacts more than the statute requires.® Any ob¬ 
jection to the bond must be made at the court to 
which the bond is returnable and before judgment 
is rendered on it.*^ 

Execution. In order to constitute a statutory 
bond, a bond must ordinarily be executed by the 
debtor as well as by the sureties,® although it may 
be good as a common-law bond if signed only by 
the sureties.® The bond is usually required to be 
made payable to the party at whose instance the 
arrest is made,^® but, if the statute does not provide 
to whom the bond is to run, it may be given either 
to the creditor or to the officer.ii 

Conditions. The bond may provide that within a 
certain time after its date the debtor will cite the 
creditor before a designated tribunal, submit him¬ 
self to examination, and take the poor debtor’s oath, 
or pay the debt, interest, costs, and fees arising in 
the execution, or deliver himself into the custody 
of the keeper of the jail to which he is liable to be 
committed under such execution.^® Such a bond 
or recognizance may be further conditioned that 
the debtor will abide by the order of the examining 
magistrate.!® If the bond is conditioned to be per¬ 
formed in a shorter time than is required by statute, 
it is invalid as a statutory bond, but may be good 
at common law.!^ 

Approval. In some jurisdictions it is an essen¬ 
tial of a valid statutory bond for the release of a 


poor debtor that such bond be approved in the 
manner provided by statute,!® and such bond must 
show that it was approved in the manner provided 
by law, or it can be held good, if at all, only as a 
common-law bond.!® In some jurisdictions the pro¬ 
vision in relation to the approval of bonds given 
by poor debtors is not imperative and may be waived 
by the creditor,!^ as where he voluntarily and with¬ 
out objection takes the bond without an approval.!® 

Return and recording. In the absence of a stat¬ 
ute so requiring, it is not necessary that a poor 
debtor’s recognizance should be returned or record¬ 
ed in any court of record.!® 

Validity as dependent on authority to arrest. 
Where the arrest is unauthorized, a bond given 
under a statute to obtain release from such arrest 
is one which the obligor may avoid whenever it is 
attempted to be enforced,®® and in some jurisdic¬ 
tions, if the arrest is made without authority of 
law, a recognizance entered into in consequence of 
it is absolutely void.®! Where, however, a debtor 
who is privileged from arrest, but, having the right 
to waive that privilege, does so, and is taken on 
execution, the poor debtor’s bond given to obtain 
his release is not void for duress.®® 

Construction. Courts will adopt liberal construc¬ 
tions to avoid forfeiture of such bonds.®® A bond 
given by several joint debtors, as principals, is not 
a joint bond, but is a separate bond given by each; 
as between themselves, each is principal for the 
performance of the condition, so far as relates to 
himself and surety for his coobligor, that he will 
duly perform the conditions to be performed by 
him.24 

b. Designation of Amount 

The bond ihould be for the tunn designated by statute, 
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679. 

Peu—Crissy v. Vogt, 9 Pa. Super. 418, 
43 Wkly.N.C. 627. 

14. Me.—^Hathaway v. Crosby, 17 
Me. 448. 

la N.H.—Battle v. Knapp, 60 N.H. 
861. 

23 C.J. p 942 note 79. 
la Me.—Gould v. Ford, 89 A. 480, 
91 Me. 146. 

23 CJ. p 942 note 80. 
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17. Me.—Pease v. Norton, 6 Me. 
229. 

28 C.J. p 942 note 81. 

18. N.H.—Battle v. Knapp, 60 N.H. 
361. 

18. Mass.—Thacher v. Williams, 14 
Gray 324. 

aa N.H.—Stearns v. Veasey, 83 N.H. 
61. 

81. Me.—Gibson v. Ethridge, 72 Me. 
261. 

28 C.J. p 942 note 86. 

88. Me.—Chase v. Pish. 16 Me. 132. 

8a U.S.—Simms v. Slacum, D.C., 8 
Cranch 800, 2 Li.Ed. 446. 

28 C.J. p 942 note 92, p 953 note 87 
[a]. 

84. Ma—Hatch V. Norris, 86 Me. 
419. 
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utttftHy In double the turn for which the debtor woo or« 
rooted or Imprlooned, with the logoi coot of the execution. 

In order to be a good statutory bond, the bond 
should be for the sum designated by statute,26 usu¬ 
ally in double the sum for which the debtor was 
arrested or imprisoned, with the legal cost of the 
execution ;26 but, where a statute so provides, a 
slight variance from the amount designated will not 
invalidate the bond,27 as where the recognizance is 
taken in a sum less than double the amount of the 
ad damnum in the writ ;28 and it has been held that 
such a bond, although less than twice the amount of 
the arresting creditor’s debt, is a valid bond, and 
binding on the parties,29 and that it is no defense 
to a suit on the recognizance that it does not include 
the cost of the writ of execution.30 In the absence 
of express authorization, the interest accruing on 
the judgment should make no part of the penal 
sum;2i but, where a statute requires the officer 
levying an execution to collect lawful interest on 
the debt from the rendition of judgment, a relief 
bond in which interest is omitted is not a statutory, 
but a common-law, bond .22 

c. Computation of Time 

The time of performance of the condltlone of a poor 
debtor*! bond la computed from the date of the bond and 
Ita recital aa to the day of arreat. 

The time of performance of the conditions of a 
poor debtor’s bond is computed from the date of 
the bond and its recital as to the day of arrest, al¬ 
though not in fact executed until a subsequent 
day.23 In computing the number of days in which 
the debtor is to surrender himself according to 
the terms of his bond, fractions of a day arc not 
to be included,24 and, where the bond is conditioned 
that the prisoner shall surrender himself if he is 
not discharged in a certain number of days from 
the day of his commitment, such day of commit¬ 


ment is excluded.*® So it has been held that, where 
a designated period was allowed the debtor from 
the date of the bond in which to take the oath or 
in default thereof surrender himself, the day of 
the date of the bond should be excluded.*®' 

Where the condition of the bond is that the debt¬ 
or, if not allowed to take the poor debtor’s oath, 
shall surrender himself into custody within a cer¬ 
tain number of days, hie time does not commence to 
run until the justices to whom the debtor has ap¬ 
plied have disallowed the oath, provided the debtor 
has done all in his power to take it and in the com¬ 
putation of days the day appointed for taking the 
oath is excluded.* 7 

§ 439. -Performance or Breach 

a. In general 

b. Appearance and petition 

c. Departure of debtor 

d. Failure to give notice or procure 

judge 

e. Disclosure 

f. Oath 

g. Surrender 

h. Discharge 

a. In General 

To avoid forfeiture of a bond given to proceed under 
Insolvent or poor debtor acta, the debtor must comply 
with Its conditions within the time fixed by law, unless 
performance is legally excused or waived. 

In order to avoid the forfeiture of a statutory 
bond given by a debtor to obtain his release from 
arrest on execution, he must comply with the con¬ 
ditions of such bond, within the time fixed by law,** 
unless such performance is prevented or excused 
by an act of the obligee,** by the law,^* or by an 
act of God,^i or unless a strict performance is 
waived by the creditor.^* in fulfilling the condi- 


25. Me.—Flowers v. Flowers, 46 Me, 
459. 

23 C.J. p 941 note 71. 

26. Me.—Bradley v. Pinkham, 63 
Me. 164. 

23 C.J. p 941 note 72. 

27. Me.—Keith v. Boiler. 43 A. 499, 
92 Me. 550. 

28 C.J. p 941 note 73. 

28. Mass.—Gilmore v. Fdmunds, 7 
Allen 860—Thacher v. Williams, 14 
Gray 824. 

29. Ga.—Colley v. Morgan, 6 Ga. 178. 
Mass.—Thacher v. Williams, 14 Gray 

824. 

80. Mass.—^Thacher v. Williams, su¬ 
pra. 

X.C.*^Winiams v. Yarborough, 18 N. 

a 12. 


31. Mass.—Adams v. Brown, 14 
Gray 579. 

N.C.—Williams v. Yarborough, 13 N. 
C. 12. 

32. Me.—Clark v. Metcalf. 38 Me. 
122 . 

33. Me.—Scribner v. Mansfield, 68 
Me. 74. 

23 C.J. p 942 note 87. 

84> Mass.—Clark v. Flagg, 11 Cush. 
539. 

38. Mass.—^Wlggin v. Peters, 1 Mete. 
127. 

88. Me.—Moon v. Bond, 18 Me. 142. 
28 C.J. p 942 note 90. 

37. Me.—Pease v. Norton, 8 Me. 
229. 

88. Mass.—^National Bursty Co. t. 
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Reed, 160 N.R 281, 262 Mass. 372. 
certiorari denied Reed v. National 
Surety Co., 49 S.Ct. 10. 278 U.S. 
603, 73 lj.Ed. 631—Adams v. Pierce, 
58 N.E. 691. 177 Mass. 206. 

N.J.—Carboy v. Smolensky, 165 A. 97, 
11 N.J.Misc. 110. 

23 C.J. p 942 note 94. 

39. Me.—Fales v. Goodhue, 25 Me. 
423—Moore v. Bond. 18 Me. 142. 

40. Me.—Newton v. Newbegln, 48 
Me. 293. 

23 C.J. p 942 note 96. 

41. Me.—^Newton v. Newbegln, su¬ 
pra—Beetles V. Goodhue, 26 Me. 428. 

48. Mass.—Jordan Marsh Co. v. Cal'* 
llns, 150 N.E. 202, 264 Mass. 866 
—Vinal V. Tuttle, 10 N.E. 489, 
144 Mass. 14. 
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tions of a bond which is good only at common law, 
the debtor is not required to perform any of the 
statutory provisions other than those named in the 
bond.^* 

b. Appearance and Petition 

A bond conditioned on the debtor's proceeding under 
the Insolvent or poor debtor acts Is forfeited by his failure 
to Institute such proceedings In the time and manner 
fixed by the bond or prescribed by statute. 

Where the condition of the bond is to petition for 
a discharge as an insolvent, the bond is forfeited 
unless the debtor applies for the benefit of the in¬ 
solvent laws within the time fixed by the bond or 
prescribed by statute,^^ or in the alternative to pro¬ 
cure a continuance to another term,^® and takes 
and keeps in motion active steps to procure a dis¬ 
charge thereunder.^® 

Where the condition of the bond is to apply for 
discharge as a poor debtor, the condition ordinarily 
is broken if the debtor fails to appear at the time 
fixed for his examination or at an adjourned day,^"^ 
in the county where arrested,^® or if he appears but 
objects to the commencement of the examination 
before the execution is produced,^® or if there is a 
continuance but for no fixed time;®® but the cred¬ 
itor may waive the condition as to appearance for 
examination so as to preclude his reliance thereon 
as a breach.®^ Where the magistrate has no au¬ 
thority to adjourn the case after he decides to re¬ 
fuse the oath to the debtor, a bond conditioned that 


the debtor will deliver himself up for examination 
and abide the final order of the magistrate thereon 
does not cover such an adjournment.®^ 

Where the day to which an examination was ad¬ 
journed falls on Sunday, or a day which is dies non 
juridicus, it has been held to be the duty of the debt¬ 
or to procure a further adjournment,®® and, al¬ 
though the magistrate is absent at the time to which 
the first adjournment is made, the debtor, if he takes 
no further steps, it guilty of a breach of his recog¬ 
nizance.®^ A further adjournment ordered before 
the day to which an original adjournment was 
made is improper.®® 

The debtor is not excused from appearing for 
examination as a poor debtor by the fact that insol¬ 
vency proceedings have been commenced,®® or by 
an agreement for a continuance on terms not com¬ 
plied with by him.®7 It has been held sufficient, 
however, if the debtor appears and submits him¬ 
self to examination at the time and place fixed for 
that purpose, and is discharged and allowed to go at 
large without taking the oath, although the magis¬ 
trate may have erred in the performance of his 
duty;®® and the fact that the record shows that 
the debtor first called the court\s attention to his 
presence in court a few minutes after the^our set 
had elapsed does not show that he then appeared 
for the first time so as to constitute a breach of the 
recognizance.®® 

A failure to appear at the appointed time to take 


43 . Me.—Ross v. Berry, 49 Me. 434. 
23 C.J. p 942 note 99. 

4^ N.J.—General Contract Purchase 
Corporation v. Weltchek, 168 A. 
624. Ill N.J.Law 402—General Con¬ 
tract Purchase Corporation v. 
Bronstein. 167 A. 762, 11 N.J.Misc. 
290—Jaskiewicz v. Salamander, 131 
A. 887, 8 N.J.Misc. 1247. 

23 C.J. p 943 note 1. 

46 . Pa.—Stanko v. Blanucci, 74 Pa. 

Super. 608. 

23 C.J. p 943 note 2. 

46 . N.J.—^Koch V. Costello, 108 A. 
226, 98 N.J.L.aw 367. 

23 C.J. p 943 note 3. 

47 . Mass.—Di Rusclo v. Popoli, 169 
N.E. 548, 269 Mass. 482—^Di Rusclo 
V. Popoli. 166 N.E. 403, 266 Mass. 
434—^H. B. Smith Co. v. Stone, 140 
K.S. 760. 246 Mas., 190. 

28 C.J. p 948 note 6—^6 CJ. p 530 
note 48. 

The dotJ^oVs ftoedom fxom anost 

because of Impending bankruptcy 
proceedings did not deprive the court 
of the power to declare him in de¬ 
fault on his recognizance, when he 
failed to appear at appointed time.— 
National Surety Co. v. Reed, 160 N. 
S. 281, 262 Masa 872, certiorari de¬ 


nied Reed V. National Surety Co., 49 
S.Ct. 10, 278 U.S. 603, 73 L.Ed. 631. 

Clerk's refusal to file appUcatlou 
of debtor arrested on mesne process 
to begin statutory supplementary 
proceedings to secure discharge and 
to issue notice because another sup¬ 
plementary proceeding was pending 
was Improper.—Giants! v. Christoph¬ 
er, 177 N.E. 807, 277 Mass. 47. 

48 . Mass.—Dalton-Ingersoll Co. v. 
Hubbard, 64 N.E. 862, 174 Mass. 
807. 

23 C.J. p 943 note 6. 

49 . Mass.—Simpson v. Trivett, 120 
Mass. 147. 

6di Mass.—^Adams v. Pierce, 68 N.E, 
691, 177 Mass. 206. 

Court has so power to adjourn the 
examination of a debtor to a place 
and time when there Is to be no 
session of the court, and to leave 
the case open under a general con¬ 
tinuance.—Bliss V. Kershaw, 61 N.E. I 
823, 180 Mass. 99. 

51. Mass.—Sturman v. McCarthy, 
121 N.E. 622, 232 Mass. 42. 

23 C.J. p 948 note 4. 

Vallure to take default 
Judgment creditor, not taking de- 
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I faults until debtor’s third failure to 
I attend for examination, waived no 
right of which surety on debtor’s rec¬ 
ognizance could complain.—National 
Surety Co. v. Reed, 160 N.E. 281, 
262 Mass. 372, certiorari denied Reed 
V. National Surety Co., 49 S.Ct. 10, 
278 U.S. 603, 73 L.Ed. 531. 

68. Mass.—Russell v. Goodrich, 8 
Allen 150. 

63 . Mass.—Hooper v. Cox, 117 Mass. 
1—Morrill V. Norton, 116 Mass. 
487. 

64 . Mass.—Sanford v. Quinn, 16 N. 
E. 570, 147 Mass. 69—Morrill v. 
Norton, 116 Mass. 487. 

65 . Mass.—Sanford v. Quinn, 16 N.E. 
570, 147 Mass. 69. 

23 C.J. p 963 note 89. 

66. Mass.—Demelman v. Hunt. 46 
N.E. 436, 168 Mass. 102. 

67 . Mass.—Driscoll v. Hurl hurt, 46 
N.E. 764, 167 Mass. 327. 

68. Mass.—^Haskell v. Cunningham, 
108 N.E. 916, 221 Mass. 49—Willis 
V. Howard, 7 Allen 266. 

6^ Mass.—Warburton v. Gourse, 79 
N.E. 270, 198 Mass. 208. 
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the poor debtor’s oath is not a breach, where there 
remains sufficient time before the expiration of the 
statutory period to give a new noticeand, hence, 
if the debtor fails to appear at an adjourned day, 
the judge cannot refuse the discharge because 
thereof, and if thereafter a new notice is served by 
the debtor as provided for by statute and the debt¬ 
or discharged thereon, there is no breach of the 
recognizance.®! 

A petitioner who has given a bond cannot, in¬ 
stead of appearing before the court to exhibit an 
inventory and account, surrender himself to the 
sheriff and give a new bond to apply again for his 
discharge.®^ 

c. Departure of Debtor 

It It a breach of the bond for the debtor, after ap¬ 
pearing, to depart from the court, with the Intent to 
absent himself permanently, before the final order is made 
In some form. 

If, having appeared, the debtor departs from the 
presence of the magistrate with the intent perma¬ 
nently to absent himself, before the final order is 
in some form made, declared, or announced, it con¬ 
stitutes a breach of his recognizance or bond,®® and, 
where a debtor appears for examination and his 
counsel enters a general appearance, the fact that 
the citation is not in court does not justify the debt¬ 
or in departing without leave.®^ It is competent 
for the magistrate to suspend the proceedings for 
a brief period and to resume them again, and, where 
he does so on the return of the debtor, he by im¬ 
plication sanctions his absence as being for a legiti¬ 
mate purpose.®® A creditor who is present, ready 
to proceed with the debtor’s examination, cannot bc 
held to have waived his rights if he sees the debtor 
leave and makes no objection to his doing so.®® 

d. Failure to Give Notice or Procure Judge 

In order to avoid forfeiture of the bond, notice must 
be given to the creditor, In the time and manner pre- 


eerlbed by etatute, of the debtor’s Intention to appear for 
examination and take the poor debtor’s oath; and he 
may be required to provide for the attendance of a Judge. 

Liability on a bond to proceed under the insol¬ 
vent or poor debtor acts depends on compliance 
with statutes governing the notice to be given the 
creditor of the intention of the debtor to appear 
for examination and take the poor debtor’s oath.®*^ 
Thus a failure to giyg such notice is a breach of 
the recognizance,®® and it is no excuse that the 
court refused to issue the notice.®® The debtor 
must furnish proper proof of service of the no¬ 
tice;^® but the condition of a recognizance by a 
poor debtor that within thirty days from the day 
of the arrest he will deliver himself up for ex¬ 
amination, giving notice of the time and place there¬ 
of, does not require him to have the notice served 
on the creditor within the thirty days.*^! 

The failure to give notice of the time and place 
at which the debtor would present his application 
cannot be collaterally questioned.72 

It may be held a breach of the bond if the debt¬ 
or does not make provision for a competent judge 
to attend at the time and place fixed for examina¬ 
tion, and have him there at such time.^® 

e. Diflcloflure 

A poor debtor bond It forfeited where the debtor re¬ 
futes to ditclote hit affairt, or where hit ditcloturet show 
that he hat property which he doet not cause to be ap¬ 
praised and set off for his creditor. 

In the case of poor debtor bonds, a refusal by a 
debtor to submit to examination or to make dis¬ 
closures before a tribunal having authority to act 
is a breach of his bond and the disclosure by the 
debtor, if undertaken, must be concluded and the 
oath taken within the time fixed by the bond, and 
it will not relieve from forfeiture that the dis¬ 
closure was seasonably commenced,7® unless the de¬ 
lay was at the request of the creditor or the ob¬ 
jection is waived by him.*^® A breach of his bond 


ea Mass.—Millett v. Lemon, 113 
Mass. 355. 

61. Mass.—Radovsky v. Sperling:, 76 
NE. 949, 189 Mass. 507. 

23 C.J. p 943 note 14. 

08 . N.J.—Ohlmeyer v. Kent, 2 N.J.L. 
J. 62. 

63. Mass.—Knloht v. Sampson, 99 
Mass. 36. 

23 C.J. p 943 note 15. 

64. Mass.—Manning: v. Reynolds, 41 
N.E. 62. 164 Mass. 160. 

65. Mass.—^Toll v. Merriam, 11 Al¬ 
len 396. 

66 . Mass.—Spiers Fish Co. v. Rob¬ 
bins, 65 N.B. 25, 182 Mass. 128. 


67. Mass.—Kalbritan v. Isidor, 152 
N.R 48. 255 Mass. 494. 

Attsmpt to make legal service 
If debtor relies on not being: able 
to make service of proper notice in 
poor debtor proceedings, it must ap¬ 
pear that service was attempted at 
time when legal service was possi¬ 
ble.—Kalbritan v. Isidor, supra. 

68 . Mass.—H. B. Smith Co. v. Stone, 
140 N.E. 750, 246 Masa 190. 

23 C.J. p 944 note 19. 

69. Mass.—Ryder v. Ouellett, 79 N. 
E. 820, 194 Mass. 24. 

7a Mass.—Buckley v. Mitchell, 42 
N.E. 657. 166 Mass. 106. 

71. Mass.—^Kalbritan v. Isidor, 162 
N.E. 48, 255 Mass. 494—H. B. 
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Smith Co. V. Slone. 140 N.E. 7S0. 
246 Mass. 190. 

23 C.J. p 958 note 86. 

78. N.J.—Louis V. Kaskel, 17 A. 120, 
61 N.J.Law 236. 

73. Mass.—Bliss v. Kershaw, 61 N. 
E. 823, 180 Mass. 99. 

23 C.J. p 944 note 23. 

74. Me.—Blake v. peck, 1 A. 828, 
77 Me. 688. 

23 C.J. p 944 note 24. 

78. Me.—Tarr v. Davis, 176 A. 407, 
133 Me. 243—Morrison v. Corliss, 
44 Me. 97. 

76. Me.—Quilford v. Delaney, 67 Me. 
589. 
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by the debtor in refusing to make disclosure is not 
waived by the creditor’s subsequent participation in 
a disclosure by such debtor.77 

A poor debtor’s bond will be forfeited where the 
debtor when disclosing his affairs shows that he 
has money on hand or debts due him which he does 
not cause to be appraised and set off for his credi¬ 
tor but it has been held that, where a poor debt¬ 
or, after he had given a relief bond, disclosed that 
he had a certain sum of money which he afterward 
paid to the creditor, and it was indorsed on the ex¬ 
ecution, the creditor could not sustain an action on 
the bond.79 

f. Oath 

In order to prevent .a breach of the eondltlone of a 
poor debtor’a bond, the debtor must take the poor debtor's 
oath, in the county In which he was arrested, unless 
legally excused. 

Unless the creditor has done some act excusing 
or waiving the performance within the prescribed 
time,®® or unless such performance has been ren¬ 
dered impossible by the act of the law or the act of 
God,®i the debtor, in order to prevent a breach of 
the conditions of a poor debtor’s bond, must show to 
the satisfaction of the justices that he is entitled 
to take, and must take, the oath, in accordance with 
the provisions of the statute.®^ The taking of the 
poor debtor’s oath before a magistrate having no 
jurisdiction,®® or in a county other than the one in 
which the debtor was arrested,®^ is not a perform¬ 
ance of the condition. 

It has been held, however, that the condition of 
the bond is not broken where the debtor is pre¬ 
vented from complying with the condition by a fail¬ 
ure of one of the justices to attend,®® or where the 


justice refused to permit the debtor to take the 
oath;®® or where the debtor is in court at the ap¬ 
pointed time and at the opening of the court, the 
proceeding is called to the attention of the judge 
but is not taken up within the statutory hour.®*^ 
The certificate of justices of the administration of 
the poor debtor’s oath will not support a plea of 
performance of the condition of the bond in a suit 
thereon, if it incorrectly states the amount of the 
judgment and the date of its rendition.®® 

g. Surrender 

On failure to procure hie dlacharge the debtor. In or¬ 
der to avoid a forfeiture on the bond, must eurrender to 
the Jailer In the time and manner prescribed by etatute or 
fixed by the bond. 

There is no breach of the bond where the debtor 
surrenders himself into custody on failure to pro¬ 
cure his discharge, as provided for in the bond.®® 
So, by surrendering himself into the custody of the 
jailer before his disclosure is completed, the debtor 
terminates the disclosure proceedings and discharg¬ 
es his bond for his appearance for examination.®® 
lie must “deliver himself into the custody of the 
jailer’’ and be received into jail, or deliver himself 
to the jailer at the jail in such a manner as will 
make it the duty of the jailer to receive him into 
custody in the jail,®i but there is no breach if the 
jailer refuses to receive him.®® The commitment 
of the debtor against his will, by the surety, is not 
a performance of the condition.®® 

The surrender must be within the time fixed by 
statute or the local practice or the bond;®^ and 
generally the surrender, after the refusal of a dis¬ 
charge, must be immediate;®® but, if the sheriff is 
not at the jail to receive the debtor, the latter is en¬ 
titled to a reasonable time to look for him.®® 


77- Me.—Blake v. Peck, 1 A. 828, 77 
Me. 588. 

78. Me.—Bray v. Kelley, 38 Me. 
696. 

23 C.J. p 944 note 28. 

99 , Me.—Bailey v. Meintire, 86 Me. 
106. 

8a N.H.—Scovell v. Holbrook, 32 
N.H. 269. 

28 C.J. p 944 note 30. 

81- Me.—Tarr v. Davie, 176 A. 407, 
133 Me. 243. 

23 C.J. P 944 note 31. 

8a Me.—Tarr v. Davie, 176 A. 407, 
188 Me. 248. 

N.H.—Head v. Clarke, 45 N.H. 287. 

8a N.H.—Manning v. Cogan, 49 N. 
H. 831. 

84. N.H.—Manning v. Cogan, 49 N. 
H. 831. 

28 CJ. p 944 note 84. 


86. Ala.—Ruet v. Paine, 16 Ala. 352. 

86. Ala.—Brigge v. Hobeon, 3 Ala. 
404. 

23 C.J. p 945 note 36. 

87. Maee.—^Niles v. Silverman, 103 
N.E. 476, 216 Maes. 242. 

23 C.J. p 945 note 37. 

8& Me.—Perry v. Plunkett, 74 Me. 
328. 

88. Pa.—Oreenwaldt v. Kraue, 24 A. 
67, 148 Pa. 617. 

23 C.J. p 945 note 39. 

8a U.S.—Burnham v. Adame, C.C. 

Me., 18 F.Cae.No.2,178, 2 CHff. 669. 
23 C.J. p 946 note 40. 

81. Pa.—Wolfe v. McDevitt, 66 Pa. 
Super. 643. 

23 C.J. p 946 note 41—6 C.J. p 529 
note 84 [a]. 

Delivery lield enfleiMH 

Debtor who, while in Jail awaiting 
removal to prison for serving sen* 
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tence for criminal offense, told sheriff 
he surrendered himself under execu¬ 
tion bond relieved bondsmen from li¬ 
ability.—Noyes v. Perkins, 162 A. 
406, 129 Me. 385. 

88. Pa.—Marks v. Drovers* Nat. 
Bank, 6 A. 774, 114 Pa, 490—Saun¬ 
ders V. Quigg, 8 A. 814, 112 Pa. 
646. 

8a Me.—^Woodman v. Valentine, 24 
Me. 661. 

84h N.H.—^Wojclechowski v. Wiltow- 
ski. 173 A. 380, 87 N.H. 41. 

23 C.J. p 946 note 44—6 C.J. p 529 
note 84 [b]. 

85. N.J.—Whitehead v. Moch, 89 A. 

981, 86 N.J.Law 574. 

23 C.J. p 946 note 45. 

8a N.J.—Whitehead v. Moch, sn- 
pra. 



38 C.J. S. 


EXECUTIONS 


§ 440 


Where the statute requires a debtor surrendering^ 
himself to remain a designated time at the jail, 
his failure to remain for such time is a breach of 
the bond.®7 When the debtor has once seasonably 
surrendered himself into the custody of the jailer, 
the penalty of the bond is saved and he cannot be 
made liable thereon by reason of any misconduct cr 
negligence of the jailer and, if the debtor is im¬ 
properly discharged by the jailer, the forfeiture of 
the bond is nevertheless saved.^® Where the debtor 
surrenders himself to the jailer within the time 
specified in the bond, it is satisfied, even though 
he does not furnish the jailer with a copy of the 
bond or execution or any other precept but in 
such case the jailer is not obliged to receive the 
debtor.® 

Where surrender is made impossible by act of the 
law, the debtor’s bail are entitled to relief.® 

b. Discharge 

A debtor who hai been given a certificate of dis¬ 
charge by the magistrate must deiiver it to the Jaiier, at 
least where the bond expressly so requires. 

The debtor is not entitled to a discharge unless he 
complies with the conditions of the bond.^ There 
is authority that, when the debtor has been given 
a certificate of discharge by the magistrate, the 
certificate must be delivered to the jailer,® or the 
going at large of the debtor will be a breach of his 
jail bond;® but it has been held that where the con¬ 
dition of the bond does not expressly require that 
the certificate shall be filed with the keeper of the 
prison, the bond will not be forfeited by the omis¬ 
sion to file it,*^ and that it is not essential to the de¬ 
fense of a suit on a poor debtor’s bond that the cer¬ 
tificate should be filed with the prison keeper prior 


to the commencement of the suit.® 

§ 440. — Liability and Discharge of Sure¬ 
ties 

The turetles on the bond are not liable beyond the 
precise terms of their undertaking. In addition to other 
circumstances having the effect of discharging them, 
they are ordinarily discharged by the discharge or sur¬ 
render of the principal debtor in the time and manner 
prescribed by statute oh fixed by the bond; but other 
facts or circumstances, such as obvious clerical errors, 
have been held not to relieve them. 

The sureties cannot be released, and the bond 
canceled, unless the principal acts in compliance 
with statute.® On the other hand a surety is not 
liable beyond the precise terms of his undertaking, 
and his liability should not be extended by implica¬ 
tion or intendment and he is discharged by any 
contract between the creditor and the debtor which 
changes the nature of the surety’s liability.^! The 
sureties are released from liability on the bond by 
the death of the principal debtor within the time 
named in the bond to perform,^® by a valid contract 
giving time to the principal,i® by the debtor’s ap¬ 
pearing or surrendering himself in accordance with 
the conditions of the bond,i^ by a discharge of the 
debtor,1® although obtained by fraud, to which the 
surety was not a party,i® by the debtor’s recommit¬ 
ment to jail,by a declaration of the invalidity of 
the bond by competent judicial authority,^® or by 
the passage of a statute abolishing imprisonment for 
debt pending appeal from a judgment involving 
fraud against a poor debtor arrested on execution.^® 
In some jurisdictions the appearance of the prin¬ 
cipal is all for which his sureties on the bond are 
liable, and if he fails to appear his sureties are 
liable.®® 


g7. N.H.—Woodham v. Chase. 47 N. 

H. 68—Scovell v. Holbrook, 22 N. 
H. 269. 

98 . Me.>-Rollins v. Dow, 24 Me. 123. 
23 C.J. p 946 note 48. 

99 . Me.—Blanchard v. Blood. 32 A. 
891. 87 Me. 265—White v. Estes, 
44 Me. 21. 

1. Me.—March v. Barnfleld, 76 A. 
958. 107 Me. 40. 

8. Me.—Putnam v. Fulton, 160 A. 

776, 131 Me. 232. 

23 C.J. p 946 note 60. 

3 . N.J.—Steelman v. Mattlz, 88 N. 

J.Law 247, 20 Am.R. 389. 

23 C.J. p 946 note 61. 

4 . N.J.—Carboy v. Smolensky, 166 
A. 97, 11 N.J.MIsc. 110. 

8. Vt.—Holbrook v. Pearce. 15 Vt. 
616—Staniford v. Barry, Brayt. 200. 

9. Vt.—Haight v. Riobards, S Vt. 
77, 


7. Me.—Granite Bank v. Treat, 18 
Me. 340. 

23 C.J. p 968 note 36. 

8. Me.—Brown v. Watson, 19 Me. 
462. 

9 . N.J.—Carboy v. Smolensky, 166 
A. 97, 11 N.J.MIsc. 110. 

la Pa.—Reuter v. Moskovitz, 66 Pa. 
Super. 229. 

11. Mass.—Jordan Marsh Co. v. Col¬ 
lins, 150 N.E. 202. 264 Mass. 356. 
18. Me.—Lowell v. Haskell, 46 Me. 
112 . 

Pa.—Johnson v. Turner, 2 Ashm. 433. 

13. Mass.—Abbott v. Tucker, 4 Al¬ 
len 72. 

23 C.J. p 946 note 66. 

14. Oa.—Swinney v. Watkins, 22 Ga. 
570. 

23 C.J. p 946 note 67. 

15. Pa.—Palethrope v. Lesher, 2 
Rawle 272. 

23 C.J. p 946 note 68. 
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Kescissloa of order refnelag die- 
charge 

Where debtor was discharged on 
taking oath, after rescission of order 
refusing it, there was no breach of 
recognizances to abide magistrate's 
final order, so as to render surety 
liable to creditor.—Sallinger v. 
Hughes, 126 N.E. 278, 236 Mass. 104. 

16. Ala.—Davis v. Cathey, 1 Stew. 
402. 

17. S.C.—Dixon v. Vanezara, 12 S.GL 
L. 373. 

18. Pa.—Johnson v. Turner, 2 Ashm. 
433. 

19i N.C.—Bunting v. Wright. 61 N. 

C. 296. 

23 C.J. p 946 note 62. 

aa N.C.—Osborne v. Toomer, 61 N. 
C. 440. 

23 C.J. P 946 note 63. 
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The sureties are not relieved because of obvious 
clerical errors subject to correction,*^ because of 
the conviction and sentence to imprisonment of 
the principal for a criminal offense before a breach 
of the bond,22 by the continuance of a hearing on 
the debtor’s petition for discharge, without their 
knowledge and consent,** or where, the principal 
not having attempted to perform any of the con¬ 
ditions of the bond within the prescribed time, it 
became forfeited by his afterward filing his peti¬ 
tion and obtaining his discharge as a bankrupt.*^ 
In the absence of fraud, the sureties are not re¬ 
lieved from liability by the fact that they were mis¬ 
informed as to the time when the conditions must 
be performed, where they did not read the bond but 
were truly informed of its date,*® or by the fact 
that they were induced to sign by a mistake as to 
its contents produced by an incorrect statement of 
the judge as to its effect.*® 

Surrender of principal by sureties. The right of 
sureties to release themselves from liability by the 
surrender of their principal is usually given,*7 pro¬ 
vided such surrender is made to the proper court 
or officer;** and the surrender may be a construc¬ 
tive one by substituting a new surety.** However, 
under a statutory provision for the release of a poor 
debtor by his giving a bond conditioned to perform 
certain acts or deliver himself into the custody of 
the keeper of the jail, the surety of the poor debt¬ 
or’s bond has no authority to surrender the debtor 
against the latter’s will.*® 

§ 441. -Actions on Bonds 

a. In general 

b. Defenses 

c. Pleading 

d. Evidence 

e. Damages 


a. In Gensral 

An action on a poor debtor's bond mutt be brought 
within the statutory period. It has been held that the 
remedy by action on the bond, after a breach thereofi 
precludes the enforcement of collection of the execution 
by other means. 

An action on a poor debtor’s bond must be 
brought within the time fixed by statute.*! The 
right of action on a forfeited bond is not waived 
by the issuance of an alias capias ad satisfaciendum 
and the giving of another bond pursuant to which 
the debtor was discharged as an insolvent debtor.** 
The remedy by action on the bond, after a breach 
thereof, has been held to preclude the enforcement 
of collection of the execution by other means;** 
but it has been held that, where a debtor gives a 
bond to discharge an attachment of his goods on 
mesne process, and thereafter to obtain relief from 
arrest enters into a recognizance and is defaulted 
thereon, the creditor may sue on both instruments 
to the extent of obtaining the amount of his judg¬ 
ment with interest and costs.*® If, during the pend¬ 
ency of a suit on a bond, there is another action 
against the debtor, alleging that he willfully made 
false disclosures, it cannot affect the rights of the 
parties to the suit on the bond.** 

b. Defenses 

Generally, the only bar to an action for the enforce¬ 
ment of a valid debtor'a bond to proceed under Insolvent 
or poor debtor acta le that there waa a complete ful¬ 
fillment on the part of the debtor of one of its alternative 
conditions; and various particular facts and circum¬ 
stances have been held or held not to constitute defenses 
In such actions. Defenses which might have been plead¬ 
ed In the original action cannot be set up in an action on 
the bond. 

Generally, the only bar to an action on the bond 
is a complete fulfillment on the debtor’s part of one 
of its alternative conditions,*® including the taking 
of the poor debtor’s oath,**^ or a discharge.** It 


SI. Maes.—Currier v. Bartlett, 122 
Mass. 133. 

88. Pa.—^Smith v. Barker, 6 Watts 
608. 

83. Pa.—Wolfe v. McDevltt, 66 Pa. 
Super. 643. 

84. N.H.—Claflin v. Cosan, 48 N.H. 
411. 

23 C.J. p 946 note 67. 

85. Me.—^Wing v. Kennedy, 21 Me. 
430. 

aSb N.Y.—Wheaton v. Pay, 62 N.T. 
276. 

87. Qa.—Compton v. Williams, 27 
Qa. 29. 

23 C.J. p 946 note 70. 

88 - Mass.—Ryder v. Ouellette, 79 
N.E. 820, 194 Mass. 24. 

23 C.J. p 946 note 71. 


89. Mass.—Pacific Mut. Ins. Co. v. 
Canterbury, 104 Mass. 433. 

30. Me.—^Woodman v. Valentine, 24 
Me. 661. 

31. Me.—Patten v. Kimball. 73 Me. 
497. 

23 C.J. p 946 note 76. 

38. Pa.—^Heilner v. Bast, 1 Penr. & 
W. 267. 

33. Mass.—Kalbritan v. Padover, 161 
N.E. 898, 264 Mass. 26—National 
Surety Co. v. Reed, 160 N.K 281, 
262 Mass. 372, certiorari denied 
Reed V. National Surety Co., 49 
S.Ct 10. 278 U.a 608, 78 L.Ed. 631. 

23 C.J. p 946 note 77. 

34 . Mass.—Moore v. Loring, 106 
Mass. 466. 

35 . Me.—^Robinson v. Barker, 28 Me. 
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36. Me.—^Hackett v. Lane, 61 Me. 
81. 

Clerk’s refusal to file application 

of debtor arrested on mesne proc¬ 
ess to beKrin statutory supplementary 
proceedings to secure discharge, and 
Judge’s executed agreement, to allow 
application to be filed and notice to 
issue as of timely date, did not pre¬ 
clude recovery on debtor’s statutory 
bond.—Giants! v. Christopher, 177 
N.E. 807, 277 Mass. 47. 

37. Me.—Ayer v. Fowler, 30 Mo. 847. 
23 C.J. p 947 note 81. 

38. N.J.—Skillman v. Baker, 18 N. 
J.Law 134. 

28 C.J. p 947 note 82. 

Osrtlfloats of jnstlos that poor 
debtor has been discharged will not 
defeat an action on the bond, if it 
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is also a good defense that defendant had been re^ 
leased by plaintiff,that his arrest was illegal, 
that the judgment or execution had been reversed 
or set aside,^i that the bond is void ,^2 or that the 
whole amount equitably due on the bond had been 
paid before suit was commenced thereon for the 
penalty.^8 

It is no defense to liability on the bond, however, 
that the creditor has made proof of his claim in 
bankruptcy, from which nothing was received 
and, where the breach relied on is a failure to ap¬ 
pear, it is no defense that application for the benefit 
of the insolvent law was made pending the suit on 
the bond.^® It has been held no defense to a fail¬ 
ure to perform that such failure was due to the 
debtor's sickness^® or lunacy,^^ or to the death of a 
relative.^® So, it is no defense that the creditor 
made no attempt to find property of the debtor 
subject to levy,^® that the trial court was not a 
court of record,®® that the affidavit on which the ar¬ 
rest was made was false,that the recognizance 
was taken in a sum less than the amount of the 
execution,®^ that the place fixed for the debtor’s ex¬ 
amination was not inserted in the condition of the 
recognizance,®® or that the justices before whom 
the disclosure of the debtor was made erroneously 
decided that the debtor, having disclosed enough, 
in their opinion, to pay the debt, was not bound to 
answer further, and that, having offered the prop¬ 
erty disclosed, he was entitled to his discharge.®^ 
Likewise, it is no defense that the officer omitted 
to return into the clerk’s office, during the lifetime 
of the precept, an execution on which a poor debt- 
tor’s bond was taken by such officer,®® that the debt¬ 
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or was so destitute of property that he might legally 
have taken the poor debtor’s oath,®® or that the 
judge was absent from the county and disabled by 
sickness from hearing the case, on the day fixed 
for the hearing.®*^ 

Defenses which might have been pleaded to the 
original action cannot be set up in an action on the 
bond;®® and an act abolishing imprisonment for 
debt is no defense to a bond to take the benefit of 
the insolvent law.®® A plea of performance of the 
condition of a bond according to the statute estops 
the debtor from claiming it to be a common-law 
bond by reason of its variance from the require¬ 
ments of the statute.®® 

e. Pleading 

The declaration, In an action on a poor debtor’a bond, 
should allege all facts necessary to constitute the cause 
of action; so it should show the authority to take the 
bond and make the arrest. Matters of affirmative defense 
should be set up by plea or answer. 

The declaration should allege all facts which arc 
necessary to constitute the cause of action ;®i but it 
is not necessary for plaintiff in his declaration to 
count on any other than the penal part of the bond, 
and he may leave the condition to be pleaded by 
defendant if it affords him any defense.®® The 
declaration should show the authority to take the 
bond®® and to make the arrest,®^ and so state the 
breach of the condition as to show clearly the ne¬ 
cessity of defendant’s appearance within the mean¬ 
ing of the bond.®® 

The declaration need not aver affirmatively that 
the execution has not been paid,®® or aver the truth 


does not appear affirmatively from 
such certificate, or from the proofs 
in the case, that the Justices were 
'‘disinterested.”—Scamman v. Huff, 
51 Me. 194. 

39. Mass.—Bullen v. Dresser, 116 
Mass. 267. 

23 C.J. P 947 note 83. 

4k0u Mass.—Mann v. Cook, 81 N.E. 
286, 195 Mass. 440. 

41. Mass.—^Whltton v. Blcknell, 3 
Allen 472—Mason v. Benson, 9 
Watts 287. 

4A. Pa.—^Mankey v. Stocking, 62 A. 

913, 213 Pa. 299. 

23 aJ. p 947 note 86. 

43. Me.—Grimes v. Turner, 16 Me. 

868 . 

44. Mass.—^National Surety Co. v. 
Reed, 160 N.E. 281, 262 Mass. 872, 
certiorari denied Reed v. National 
Surety Co., 49 S.Ct. 10. 278 U.S. 
608. 78 L.E2d. 631. 

46. N.J.—Glynn v. Kelly, 68 A. 178, 
71 N.JXAW 10. I 


46. N.H.—Symonds v. Carleton, 43 
N.H. 444. 

47. Me.—Haskell v. Green, 16 Me. 
33. 

48. Pa.—Wolfe v. McDevitt, 65 Pa. 
Super. 543. 

49. Mass.—Watts v. Stevenson, 47 
N.B. 447, 169 Mass. 61. 

60. Mass.—Chesebro v. Barme, 39 N. 
E. 1033, 163 Meuss. 79. 

61. Mass.—Everett v. Henderson, 14 
N.E. 932, 146 Mass. 89, 4 Am.S.R. 
284. 

6ft. Mass.—^Whittier v. Way, 6 Allen 
288. 

53. Mass.—^Whittier v. Way, 6 Allen 
288. 

54. Me.—Stone v. Tilson, 19 Me. 
266. 

66. Me.—Robinson v. Williams, 14 
A. 67, 80 Me. 267. 

Mass.—Chesebro v. Barme, 89 N.E. 
1033, 163 Mass. 79. 

811 


6K Me.—Haskell v. Green, 16 Me. 
33. 

67. N.T.—Cobb v. Harmon, 29 Barb. 
472, affirmed 23 N.Y. 148. 

58. Vt.—^Allen v. Fisher, 1 D.Chipm. 
277. 

69. Pa.—McFadden v. Dilly, 2 Pa. 
61. 

80. Me.—Hackett v. lAne, 61 Me. 31. 

81. Mass.—Stearns v. Hemenway. 
37 N.E. 766, 162 Mass. 17. 

23 C.J. p 947 note 6. 

88. Me.—Colton v. Stanwood, 68 
Me. 482. 

83. Mass.—^Webber v. Davis, 6 Allen 
393. 

23 C.J. p 947 note 8. 

84. Mass.—^Webber v. Davis, supra. 
28 C.J. p 947 note 9 [a]. 

86. N.J.—Louis V. Kaskel, 17 A. 120. 
61 N.J.Law 236. 

88. Mass.—^Webber v. Davis, 6 Al¬ 
len 898. 
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of the affidavit on which a capias ad satisfaciendum 
issued, stating that defendant had refused to sur¬ 
render his land, since the fact cannot be inquired 
into in such collateral action.^7 
Where a motion is made for judgment on the 
bond, it is not necessary to describe the bond, capias 
ad satisfaciendum, etc., which are matters of rec¬ 
ord already before the court.®* 

There is authority that a statement may be filed 
in an action on an insolvent's bond, on the theory 
that the action is within the compulsory arbitration 
law.®* 

Plea or answer. Matters of affirmative defense 
should be set up by plea or answer.*^® Where a 
statute makes it a requisite to the discharge of a 
poor debtor that a certificate be delivered to the 
jailer, a plea of discharge under the poor debtor's 
oath must allege such delivery of the certificate to 
the jailer.71 If the breach of the condition alleged 
is the failure to appear at the next term of court, 
a plea merely averring that defendant appeared at 
a “subsequent" court is insufficient.72 

d. ISvidsxLco 

RuIm of ovldenca governing civil ectlont generally 
have been applied In actlona for the enforcement of poor 
debtora’ bonda, with reapect to preaumptiona and burden 
of proof, and admiaalblllty, weight, and autHclency of evl* 
dance. 

Burden of proof; presumptions. The burden of 
proof is on plaintiff to show a breach of the bond,73 
or other facts sufficient to make out at least a prima 
facie case for him;74 and, if such burden is not 
sustained, a verdict for defendant should be or- 
dered.7® The burden is on defendant to prove mat¬ 
ters of affirmative defense.7® 

Where the case is submitted on an agreed state¬ 
ment of facts, such statement must be presumed to 
contain all the facts material to a correct decision 


of the case,77 and, if it does not show an appraise¬ 
ment of the property disclosed, such appraisement 
will not be presumed to have been made^78 Where 
the record shows that a certificate of arrest was 
made by a justice and attached to the execution, 
and it does not appear that no oath or affidavit was 
made and no objection seems to have been taken 
by the debtor when arrested, it may be assumed 
that there was an oath or affidavit which justified 
the certificate of arrest.7® 

Admissibility, General rules have been applied 
in regard to the admissibility of evidence,®® as on 
the question of waiver.®! Thus, in an action on the 
bond or recognizance, the record of the magistrate 
before whom the debtor was examined is admissi¬ 
ble as evidence of the truth of the facts which it 
contains,®® as is also the certificate of the justices 
who admitted the debtor to take the oath;®® and 
this includes its admission to corroborate the state¬ 
ment of one of them where their testimony is con¬ 
flicting.®^ So, also, the written disclosure made, 
signed, and sworn to by the debtor is admissible,®® 
but not statements made by him in relation to the 
subject matter of his disclosure, although made at 
the time of such disclosure.®® If the debtor was 
not legally entitled to take the poor debtor's oath, 
on the evidence actually produced before the magis¬ 
trate within the time limited in the bond, testimony 
is not admissible to show that evidence might have 
been introduced which would have authorized the 
taking of the oath.®7 

The weight and sufficiency of the evidence has 
been adjudicated in a number of cases, in accord¬ 
ance with rules applicable thereto in civil actions 
generally.®® 

0. Damages 

The meaeure of damage! for breach of a poor debtor*e 


07. Ill.—Fergus v. Hoard, 16 111. 
367. 

68. Tenn.—^Hubbard v. Cole, 9 Yerg. 
602. 

69. Pa.—Bowman v. Sharp, 6 Watts 
824. 

70 . Vt.—Stanlford v. Barry. Brayt 
200 ^ 

23 C.J. P 948 note 16. 

71. Vt—Stanlford v. Barry, supra. 

76. N.J.—^Hart v. Boyle, 38 A. 801, 
60 N.J.Law 320. 

73. Mass.—Di Rusclo v. Popoll, 166 
N.E. 403. 266 Mass. 434—Brazlll v. 
Green, 137 N.B. 346, 243 Mass. 262 
—McKeon v. Brigigs, 123 N.E. 387, 
233 Mass. 09. 

23 G.J. p 948 note 19. 


74. Maes.—Damon v. Carrol, 40 N.E. 

185, 163 Mass. 404. 

23 C.J. p 948 note 20. 

76. Mass.—Brazlll v. Green, 127 N. 
E. 635, 226 Mass. 93. 

76. Mass.—Browne v. Hale, 127 
Mass. 168. 

23 C.J. p 948 note 22. 

77. Me.—^Harding v. Butler, 21 Me. 
191. 

78. Me.—^Harding v. Butler, supra. 

79. Mass.—Bent v. Stone, 68 N.E. 
46, 184 Mass. 92. 

80 b Mass.—McKeon v. Briggs, 123 N. 
E. 387, 233 Mass. 99—^Way v. Lew¬ 
is, 116 Mass. 26. 

23 C.J. p 948 note 26—6 C.J. p 629 
note 36 [g] (1)., 

61. Mass.—Lynde V. Richardson, 124 
Mass. 667. 

23 C.J. p 948 note 27. 
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86. Mass.—^Barrett Mfg. Co. v. Shea. 
114 N.E. 307, 226 Mass. 252—Lin¬ 
coln V. Cook. 124 Mass. 383. 

83. Me.—Granite Bank v. Treat, 18 
Me. 340. 

23 C.J. p 948 note 29. 

86. Me.—^Ayer v. Woodman, 24 Me. 
196. 

86. Me.—Jewett v. Rlnes, 39 Me. 9. 

86. Me.—Jewett v. Rlnes, supra. 

87. Me.—Robinson v. Barker, 28 Me. 
310, 

88. Mass.—Grlflln v. Betts, 66 N.E. 
386, 182 Mass. 323. 

28 C.J. p 948 note 34. 

aMdettoe hMd Insttfteiettt tb pfove 
breach of recognizance.—Brazlll v. 
Green, 137 N.E. 346, 243 Mass. 262. 
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bond hao boon vorlouoly hold to bo tho actual damage 
cauood by tho breach, the amount of the debt or Judg¬ 
ment and coete, with Intereat, or the full penalty of the 
bond; but In eome Inotancee damagee may be nominal. 

Statutes fixing the measure of damages for breach 
of a poor debtor’s bond must be complied with.*® 
It has been variously held that the measure of dam¬ 
ages is the actual damage caused by the breach,®® 
or the amount of the debt or judgment and costs, 
with interest,®! or the full amount of the penalty 
of the bond.®® In some cases, however, only nom¬ 
inal damages are recoverable,®® as where the breach 
is failure to assign property the title to which is al¬ 
ready vested in an assignee in insolvency.®^ 

§ 442. As Insolvent or Poor Debtor 

a. In general 

b. In what actions or proceedings allow¬ 

able 

c. Grounds for refusing discharge 

a. In General 

Under eome etatutee, on compliance with certain 
conditiona, a poor or Inaolvent debtor may obtain his 
discharge from an arrest on an execution. 

In many states, the statutes expressly provide 
for the discharge of poor or insolvent debtors, in¬ 
cluding the procedure to obtain such discharge;®* 


the purpose of sueb statutes being to abolish im¬ 
prisonment on civil process where the debtor is 
willing to deliver up all his estate to his creditors 
toward the payment of his debts,®* and to release 
from imprisonment debtors who have no property 
or who will assign what they have to their credi- 
tors.®7 These statutes differ as to details but are 
quite similar as to the general practice. In some 
states they are called the “insolvent debtor’s act” 
and the basis of the'^proceeding is a schedule of 
the debtor’s property which must be assigned for 
the benefit of the execution creditor, at least so 
far as necessary.®* In other states, the governing 
statute is called the ”poor debtor’s act,” and while 
it primarily applies to those debtors having no non¬ 
exempt property, provision is made for appraisal 
and assignment of any property disclosed on the 
hearing.®® Such statutes are generally not retro¬ 
spective,! but the procedure applies to pending ap¬ 
plications.® 

Poor debtor proceedings arc in their main fea¬ 
tures of a civil, and not of a criminal, nature.® 
Such proceedings are strictly statutory,^ and while 
such statutes express the spirit of liberality toward 
poor debtors, such liberality is to be exercised strict¬ 
ly within the limitations that hedge and direct its 
bestowal.* 


89 . N.H.—Wojciechowskl v. Wiltow- 
ski, 173 A. 380, 87 N.H. 41. 

90. Me.—Houfirhton y. Lyford, 39 
Me. 267. 

23 C.J. p 949 note 36. 

91. Mass—D1 Ruflcio v. Popoll, 169 
N.K. 648, 269 Mass. 482—National 
Surety Co. v. Reed, 160 N.E. 281, 
262 Mass. 372, certiorari denied 
Reed v. National Surety Co., 49 S. 
Ct. 10. 278 U.S. 603. 73 li.Ed. 531. 

23 C.J. p 949 note 37. 

92. Mass.—Giantsi v. Christopher, 
177 N.E. 807. 277 Mass. 47. 

23 C.J. p 949 note 38. 

93. Me.—^Webster v. Bailey, 67 Me. 
364. 

23 C.J. p 949 ndte 89. 

94. Me.—Smith v. Dutton, 74 Me. 
468. 

95. Ill.—Lipman v. Goebel, 192 N.E. 
203, 357 Ill. 316, certiorari denied 
66 S.Ct. 608, 294 U.S. 712, 79 L. 
Ed. 1246. 

96 . N.J.—^West Hudson County 

Trust Co. V. Wichner, 187 A. 679, 
121 N.J.Eq. 167. 

Object of statute permitting im¬ 
prisoned Judgment debtors to seek 
release is to abolish imprisonment 
for debt, and statute is designed as 
a remedial and humane statute, re¬ 
lieving from incarceration in prison 
the honest but unfortunate debtor 
who no longer has means of satisfy¬ 


ing his creditor.—Sam Kass Corpora¬ 
tion v. Kass. I N.Y.S.2d 783, 165 Mlsc. 
858. 

97. N.H.—Massachusetts Breweries 
Co. V. Colburn, 57 A, 658, 72 N.H. 
472. 

Pa.—Petition of Dl Maio, 89 Plttsb. 
Leg.J. 227. 

Zn North Oaroliaa a person ar¬ 
rested on execution against the per¬ 
son may be discharged, after Judg¬ 
ment and without payment, only by 
surrendering all of his property in 
excess of dfty dollars. The effect 
of an execution against the person, 
therefore, is to deprive defendant 
in execution of his homestead ex¬ 
emption and of any personal prop¬ 
erty exemption over and above fifty 
dollars.—Coble v. Medley, 119 S.E. 
892, 186 N.C. 479. 

sa Ill.—Buck V. Alex, 182 N.E. 794, 
360 Ill. 167. 

23 C.J. p 949 note 43. 

Xa Psansylvaata 

(1) Tile right to a discharge from 
arrest on civil process'is granted by 
two statutes. The only difference 
between the acts is one of applica¬ 
tion to the particular case. The 
first act, 39 Pub.St. 99 4-8, is avail¬ 
able where the debtor possesses 
property and makes an assignment 
thereof for tho benefit of his credi¬ 
tors, and the second act, 89 Pub. St. 
99 9-12, provides for the discharge 
of a debtor who has neither prop¬ 
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erty nor means to pay the Judgment, 
and for whom it would be a vain 
thing to make an assignment. Ac¬ 
cordingly, where there is no evidence 
of ownership of property Justifying 
an assignment, proceedings under 
the second act are not improper.— 
Petition of Young. 192 A. 911, 327 
Pa. 267. 

(2) Under 39 Pub.St. 99 9-12 a 
debtor may be discharged at any 
time if he impresses the court by a 
presentation of facts as provided by 
the act.—Kubit v. Witt. 193 A 81, 
127 Pa.Super. 434. 

99. Vt.—In re Blake, 176 A 262, 107 
Vt. 18. 

23 C.J. p 949 note 44. 

1. Me.—Gooch v. Stephenson, 16 Me. 
129. 

а. Me.—Barnard v. Bryant, 21 Me. 
206. 

3. Mass.—Noyes v. Manning, 37 N. 
E. 768, 162 Mass. 14. 

4 . Mass.—H. B. Smith Co. v. Stone. 
140 S.E. 750, 246 Mass. 190. 
Compllaaoe with statutory terms is 

necessary to entitle a debtor to a 
discharge.—^Warner v. Mullin, 9 Po. 
Dist. & Co. 666, 76 Pittsb.Leg.J. 86. 
Parttoular statutes ooustiued 
N.Y.—In re Ferine, 287 N.Y.S. 636, 
158 Misc. 597. 

б. Me.—Karam v. Marden, 148 A. 
691, 128 Me. 461. 
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Mere bankruptcy of the debtor does not entitle 
him to a release from arrest where the judgment 
on which he is imprisoned is not dischargeable in 
bankruptcy.* 

b. In What Addoiis or Prooeedings Allowable 

Except at otherwltt limited by etatute, the debtor 
may apply, under the Inaolvent or poor debtor*! lawe, 
for hie diacharge from Imprieonment In any action or 
proceeding. 

Except where the imprisonment is under execu¬ 
tion issued in proceedings of a criminal character,^ 
and except in so far as certain actions or proceed¬ 
ings are excluded from the benefit of the statute, 
the debtor may apply, under the insolvent or poor 
debtor's laws, for his discharge from imprisonment 
in any action or proceeding.* Under some statutes, 
however, the insolvent or poor debtor cannot claim 
the benefit of the statute, where his imprisonment 
is under a judgment or execution in certain speci¬ 
fied actions or proceedings;* as where he is im¬ 
prisoned for debts or penalties due to the state, 


or under a judgment or execution for a tort or 
trespass,or for a malicious injury to the person.^* 
Malice gist of action. Under some statutes a dis¬ 
charge under the insolvent debtor’s act is allowable 
only when malice is not of the gist of the action.^* 
The term “malice,” as used in such a statute, ap¬ 
plies to that class of wrongs which are inflicted 
with an evil intent, design, or purpose; implies 
that the guilty party was actuated by improper or 
dishonest motives; and requires intentional per¬ 
petration of an injury or wrong on another.^^ 
However, the term does not necessarily mean that 
the person committing the injury bears any spite, 
grudge, or ill will toward the person against whom 
the wrong is inflicted.^* The term “gist of the ac¬ 
tion” means the essential ground or object of a 
suit, without which there is not a cause of action.i* 
Whether malice is the gist of the action is deter¬ 
mined from the charges made in the declaration.^^ 
In the absence of a statute to the contrary,i* it is 
not necessary that the jury should have by its ver- 


a N.T,—-In re Snyder. 280 N.Y.S. 
267, 165 Miec. 616, affirmed 280 N. 
Y.S. 269, 244 App.Dlv. 784. 

7. N.J.—^Perth Amboy v. Brophy, 48 
N.J.Law 589. reversed on other 
grounds 44 N.J.ttaw 217. 

Mhnise of ofloe 

Where defendant was imprisoned 
for misuse of office and misappropri¬ 
ation of funds thereof, inability to 
pay judflrmont was insufficient to en¬ 
title him to a release based on the 
court's discretion under Judiciary Li. 
f 776.—^Weingart v. Whynman. 286 
N.Y.S. 331, 247 App.Dlv. 814. 

a Pa.—Helferon v. Sieminski. 43 
Lack.Jur. 26. 

28 C.J. p 950 notes 49-62. 
aotloBS es deUoto 

N.Y.—Creble v. Youswiak, 247 N.Y. 
S. 434. 138 Misc. 543. 

a S.C.—Smith V. Hogg, 31 S.C.L. 

gS—Glenn v. Lopes, 16 S.C.L. 106. 
23 C.J. p 960 note 63. 

la N.J.—State v. Camden County 
Ct., 18 A. 118, 61 N.J.Law 424. 

IL R-I.—ln re Kimball, 41 A. 230, 
20 R.I. 688. 

23 C.J. p 960 note 56. 

la R.I.—Taylor-Symonds Co. v. 
BUSS, 76 A. 1, 30 R.I. 463—Taylor 
v. Bliss, 57 A. 939, 26 R.I. 16. 

23 CJ. p 950 note 56. I 

cnoso Jail exeotttloa j 

One in Jail on a "body execution" 
may apply for the privilege of tak¬ 
ing the poor debtor's oath, whereas 
one in jail on a "close-jail execution" 
is not entitled to make such applica¬ 
tion while the close-jail certificate 
is in force.—^Bx parte Thompson, 9 
A.2d 107, 111 Vt 7. 


la U.S.—U. S. ex rel. Weber v. 

Meyering, C.C.A.I11.. 66 P.2d 347. 
Ill.—.White V. Youngblood, 12 N.E.2d 
660, 367 Ill. 632, certiorari denied 
68 S.Ct. 1067, 304 U.S. 683, 82 L. 
Ed. 1646—Petition of Blacklldge. 
196 N.E. 8, 869 Ill. 482—Lipman v. 
Goebel, 192 N.E. 203. 857 Ill. 815, 
certiorari denied 66 S.Ct. 608, 294 

U. S. 712, 79 LJEd. 1246—Jernberg 

V. Mix, 66 N.E. 242, 199 111. 264— 
In re White, 23 N.E.2d 401, 802 Ill. 
App. 69—Rosenberg v. Ott, 1 N.E. 
2d 602, 286 Ill.App. 60—In re Teis- 
serski, 272 Ill.App. 806—In re Paar, 
264 IlLApp. 372—Promm v. Seyller, 
246 Ill.App. 392—In re Bobsin, 220 
llLApp. 470. 

23 C.J. p 950 note 60. 


Willful and waaton sLegleot in 

driving an automobile may consti¬ 
tute malice, even though no ill will 
was present.—Fromm v. Seyller, 245 
IlLApp. 392. See Ratnofsky v. Wills, 
2 N.E.2d 382, 284 IlLApp. 653. 

la Ill.—Petition of Blacklidge, 196 
N.E. 3, 859 Ill. 482—Lipman v. 
Goebel, 192 N.E. 203, 357 Ill. 815, 
certiorari denied 55 S.Ct. 608, 294 

U. S. 712, 79 L.Ed. 1246—Buck v. 
Alex, 182 N.E. 794. 360 Ill. 167, 
reversing 263 IlLApp. 666—Stoike 

V. Bonasera, 243 IlLApp. 281— 
Petition of Schikowski, 239 IlLApp. 
447. 

28 C.J. p 961 note 62. 


14 . Ill.—Lipman v. Goebel, 192 N.E. 
203, 367 Ill. 315, certiorari denied 
66 S.Ct. 508, 294 U.S. 712, 79 L.Ed. 
1246—Buck V. Alex, 182 N.E. 794, 
360 111. 167, reversing 263 IlLApp. 
666—In re Paar, 264 IlLApp. 372— 
In re Petition of Floren, 261 Ill. 
App. 669—Gannon v. Kiel, 251 Ill. 
App. 389—Scanlon v. Whalen, 249 
IlLApp. 19—In re Todd, 246 IlL 
App. 687—^Kaplan v. Williams, 246 
IlLApp. 642—^Fromm v. Seyller, 
246 IlLApp. 392—Stoike v. Bon- 
asera, 243 IlLApp. 281—Abbrassart 
V. Bouchard, 241 IlLApp. 484— 
Brown v. People, 287 IlLApp. 587, 
affirmed Greener v. Brown, 163 N. 
E. 825, 328 IlL 221. 

28 C.J. p 960 note 61. 

16. IlL—Petition of Blacklidge, 196 
N.E. 8, 859 IlL 482—Lipman v. 
Goebel. 192 N.E. 208, 867 Ill. 816, 
oerUorari denied 66 S.Ct. 608, 294 
U.S. 712, 79 L.Ed. 1246—Kaplan 
▼. WUllams, 245 IlLApp. 642. 


17. IlL—Petition of Blacklidge, 196 
N.E. 3, 369 IlL 482—Lipman v. 
Goebel, 192 N.E. 203, 367 IlL 315, 
certiorari denied 65 S.Ct. 508, 294 
U.S, 712, 79 L.Bd. 1246—In re Paar, 
264 IlLApp. 372. 

If there Is bo ooiiat in the declara¬ 
tion of which malice is the gist, the 
debtor should be discharged.—Ros¬ 
enberg V. Ott, 1 N.E.2d 602, 286 IlL 
App. 60. 

la Prior to amendmeit of statute 
respecting capias ad satisfaciendum, 
when debtor made application to be 
released under Insolvent Debtors 
Act, issue was raised as to whether 
malice was gist of the action, and 
in determining such question, court 
referred to pleadings, and if allega¬ 
tions showed that malice was gist 
of the action, doctrine of res judicata 
applied and the issuance of the writ 
was suatalned.—^Ingalls v. Raklios, 
26 N.E.2d 468, 373 Ill. 404, reversing 
21 N.BL2d 866, 801 IlLApp. 1. 
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diet specifically recited that the jury found defend¬ 
ant guilty of malice,1® but a jury’s finding that 
defendant was guilty of malicious conduct has been 
held to be conclusive in proceedings by defendant 
for a discharge.®® Malice may be made the gist 
of the action in a tort action if properly pleaded, 
even though some other form of action might lie.®i 
Malice may be the gist of the action in an action 
for alienation of affections assaultfraud and 
deceit;®^ for forcibly, willfully and maliciously 
breaking and entering into plaintiff’s office and con¬ 
version of chattels, and expulsion of plaintiff from 
the office so as to destroy his business;®® obtaining 
money under false pretenses;®® malicious prosecu¬ 
tion;®*^ slander;®® or trespass for assault and bat¬ 
tery.®® On the other hand, malice has been held 
not to be the gist of an action for conversion,®® 
negligence,®! or seduction.®® 

c. Ghromuis for Eefnaing Discharge 

Under the various statutes, particular circumstances, 
euch as fraud and concealment, may be grounds for re¬ 
fusing a discharge to an Imprisoned debtor. 


Fraud and concealment generally deprive a debtor 
of the right to a discharge as an insolvent,®® and 
the question whether the debtor has been guilty of 
fraud, or has secreted or assigned his property, is 
usually a matter of discretion dependent on the 
facts in each case.®^ In some jurisdictions a per¬ 
son committed for fraudulently disposing of prop¬ 
erty will not be discharged from imprisonment on 
his making an assignment of his property, since the 
statutory provisions for a discharge apply only to 
cases where there has been no disposal of property 
with intent to defraud creditors;®® and it has been 
held that it is sufficient to prevent a discharge of the 
debtor that the fraudulent disposition of property 
was made by him before the commencement of the 
action, where the order for his imprisonment was 
based on the ground of such fraudulent disposi¬ 
tion.®® A discharge, however, should not be re¬ 
fused because of fraud or concealment of property 
at some prior time, where at the time of the appli¬ 
cation for discharge he is not guilty of fraud or 
concealment;®*^ nor should a discharge be refused 


19l Ill.—Llpman v. Goebel. 192 N. 
E. 203. 357 111. 315. certiorari de¬ 
nied 65 S.Ct. 508. 294 U.S. 712. 79 
UEd. 1246. 

aa Ill.-—White V. Youngblood, 12 N. 
E.2d 650. 367 Ill. 632. certiorari 
denied 68 S.Ct. 1057. 304 U.S. 583, 
32 L.Ed. 1545—Mantske v. Rhutas- 
sel, 248 IllApp. 492. 

^nSTiaatoiily aad willfiUly” 

A ftnding that defendant “wanton¬ 
ly and willfully” Injured plaintiff 
was held to be a finding that he ma¬ 
liciously injured him.—Kaplan v. 
Williams, 246 lll.App. 642. 

ai. Ill.—Lilpman v. Goebel, 192 N.E. 
203, 367 Ill. 316, certiorari denied 
66 S.Ct. 608, 294 U.S. 712, 79 L.Ed. 
1246. 

aa. Ill.—^Petition of Blacklidge, 195 
N.E. 3, 359 Ill. 482. 

aa. Ill.—Miles V. Glad, 19 N.E.2d 
844, 299 lll.App. 186—In re Bobain, 
220 lll.App. 470. 

Bj aa. automobile 

Ill.—Rosenberg v. Ott, 1 N.E.2d 602, 
285 I11.APP. 50. 

a4. Ill.—^In re Petition of Floren, 
251 IlLApp. 569. 

as. Ill.—Llpman v. Goebel, 192 N.E. 
203, 367 111. 315, certiorari denied 
55 S.Ct. 608, 294 U.S. 712, 79 L. 
Ed. 1246. 

aa. Ill.—Buszin V. Bestmann, 246 
I11.APP. 166. 

117. Ill.—Beckman v. Menge, 82 Ill. 
App. 228. 

aa Ill.—Matter of Warnke, 207 111. 
App. 459. 

28 C.J. p 961 note 64. 


as. Ill.—Salomon v. Buechele, 127 
lll.App. 420. 

23 C.J. p 961 note 63. 

aa 111.—Kellar v. Norton. 81 N.E. 
1037. 228 Ill. 356—Mansfield's Peti¬ 
tion. 120 IlLApp. 611. 

23 C.J. p 951 note 67. 

acalioe, however, has been held to 
be gist of action for trover in view 
of the record.—McNamara v. Bird- 
Sykes Co.. 252 lll.App. 273. 

“Onilty of eottveraion’* 

A verdict that defendant was 
“guilty of conversion” has been held 
to be equivalent to a finding by the 
jury that malice was the gist of the 
action.—Brown v. People, 237 Ill. 
App. 537, affirmed Greener v. Brown. 
153 N.E. 825, 323 Ill. 221. 

31. Ill.—Stoike V. Bonasera. 243 Ill. 
App. 281. 

▲ntomobllo oollisioa 

111.—In re Todd. 246 Ill.App. 687. 

Ooiuitniotlvo or legal willfulness is 
not sufficient to show that malice 
was the gist of the action.—Gannon 
V. Kiel. 251 IlLApp. 889. 
mscUessaoM Is sot limaios 
Ill.—Buck V. Alex. 182 N.E. 794, 350 
Ill. 167, reversing 263 IlLApp. 666 
—Scanlon v. Whalen, 249 lll.App. 
19. 

aa. Ill.—People V. Greer, 48 Ill. 218. 

33. R.I.—Fainardi v. Dunn, 128 A. 

207. 46 R.I. 344. 

23 C.J. P 961 note 68. 

VallUEo to aoooii2i.t 

Defendant who, in his application 
for release, failed to account for 
total sums which he received from 
misuse of his office and mlsappropri- 
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ation thereof, or his disposition of 
such moneys, was not entitled to 
vacation of execution and release 
from imprisonment.—^Weingart v. 
Whynman, 286 N.Y.S. 331, 247 App. 
Div. 814. 

Mortgage 

The fact that the debtor gave a 
mortgage on her automobile during 
the pendency of the litigation is not, 
standing alone, sufficient to indicate 
bad faith. Likewise a surrender of 
the automobile to the mortgagee is 
not a fraudulent disposition of prop¬ 
erty where its value did not exceed 
the mortgage.—In re Savage, 22 A.2d 
163, 112 Vt. 89. 

Stated comvevselj, a debtor who 
has not secreted or assigned any of 
his property and is without means 
to pay his creditors, is entitled to a 
discharge from arrest or from im¬ 
prisonment for debt, in the absence 
of a strong presumption of fraud 
arising from either the transaction 
on which the judgment is based, or 
the proceedings for discharge.—Pe¬ 
tition of Young. 192 A. 911, 327 Pa. 
267. 

34. Pa.—Petition of Young. 192 A. 
911, 327 Pa. 267. 

36. N.J.—Iliff V. Banghart, 37 A 
894. 60 N.J.Law 400. affirmed 41 A. 
1117, 61 N.J.Law 286. 

23 C.J. p 951 note 69. 
aa N.Y.—In re Brady. 69 N.Y. 216, 
53 How.Pr. 128, affirming 8 Hun 
437—In re Haigh. 11 N.Y.Civ.Proc. 
227. 

37. N.H.—^Massachusetts Breweries 
Co. V. Colburn. 67 A 668, 72 N.H. 
472. 

23 C.J. p 962 note 7L 
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because one liable to arrest on final process makes 
an assignment of his property for the benefit of 
creditors, which would be otherwise valid, before 
being charged in execution,3® and after his arrest 
an insolvent debtor may in good faith pay or secure 
a preexistent debt or sell his property nor should 
it be refused where at the time the debtor has no 
property subject to execution.^® Other grounds for 
refusing a discharge, under the various statutes, are 
that the petitioner’s actions or proceedings have not 
been “just and fair;”*l that the petitioner gave un¬ 
due preferences within a fixed time before his im¬ 
prisonment;^® that the petitioner is not of a “fair 
character;”^® that a few days after his arrest he 
was adjudged a bankrupt on his own petition or 
that since the debt was contracted, he has hazarded 
and paid a certain sum or more in gaming prohibit¬ 
ed by the laws of the state.^® It seems that under 
some statutes the fact that defendant has a fairly 
substantial income does not affect his right to a dis¬ 
charge.^® Where a statute prohibits a second dis¬ 
charge on bond to take the poor debtor’s oath, after 
surrender on a bond previously given for that pur¬ 
pose, it does not preclude a discharge on taking the 
poor debtor’s oath after such a surrender.^*^ 

Debtor not imprisoned. As a general rule a dis¬ 
charge cannot be granted where applicant is not un¬ 
der arrest or in custody ;^® but a debtor in the pris¬ 
on limits has the same right to apply for the benefit 
of such laws as if he were in close confinement,®® 
and one released from arrest on giving any other 
bond may make application.®® 

Time of confinement. Under some statutes a dis¬ 
charge is unauthorized in some cases until the ex¬ 
ecution debtor has been confined a certain length of 


time.®^ A statute providing that a person impris¬ 
oned under an execution for a sum in excess of five 
hundred dollars cannot present a petition for a dis¬ 
charge until he has been imprisoned, by virtue of 
the execution, for at least three months, has been 
held not to deprive the court of jurisdiction to re¬ 
lease a judgment debtor prior to the expiration of 
such time where, due to his physical condition, fur¬ 
ther imprisonment may endanger his life.®® 

Residence. Under some statutes residence for a 
specified time within the state or county is a condi¬ 
tion precedent;®® but this is not the rule where 
there is no statute so providing.®® 

Violation of prison limits, where not done for pur¬ 
pose of escape, has been held not to be a bar to a 
discharge.®® Under some statutes a debtor applying 
for the benefit of the insolvent laws is entitled to 
his discharge, even though he has gone beyond the 
jail limits between his release on bond and the day 
of the hearing, unless he has disentitled himself to 
be discharged by failing to comply with the condi¬ 
tion of the bond. Accordingly, where the condition 
of the bond is that he shall appear before the next 
court of common pleas to be held in the county and 
petition for the benefit of the insolvent laws, and 
shall in all things comply with such laws, and shall 
appear in person at every subsequent court until he 
shall be duly discharged, his discharge will not be 
denied because he has gone without the prison lim¬ 
its.®® Also, in cases in which a statute, providing 
that the court shall stay all proceedings where it 
appears on examination of the debtor that he has 
gone without the prison limits, is applicable, it is 
improper to dismiss a petition for discharge where 
it appears that the debtor has gone without the pris¬ 
on limits.®^ 


88. N.T.—^Roswoa v. Seymour. 80 N. 
Y.Super. 427. 

89. Ga.—Johnson v. Martin. 26 Ga. 
268. 

23 C.J. p 952 note 78. 

40l La.—Miles v. His Creditors. 6 
Mart. 500. 

Or.—^Heckinaer v. Swank, 163 P. 784, 
78 Or. 526. 

41 . N.Y.—Matter of Benson, 10 Daly 
166. 60 How.Pr. 314. 

28 C.J. p 952 note 76. 

48 . S.C.—Brenden v. Gowina. 41 S. 
C.L. 469. 

23 C.J. p 962 note 76. 

48. Conn.—Betts v. Lockwood, 8 
Conn. 487. 

28 C.J. p 962 note 77. 

44 , K.Y.—Matter of Fltsgerald, 8 
Daly 188, 6 Abb.N.Cas. 367, 66 
How.Pr. 190. 

23 C.J. p 952 note 78. 


46 . Mass.—Bradley v. Burton. 24 N. 
E. 778. 151 Mass. 419. 

23 C.J. p 952 note 79. 

46 . Pa.—^HefTeron r. Sieminskl, 48 
Lack.Jur. 25. 

47 . N.H.—Somersworth Sav. Bank 
v. Wooster. 6 A. 764. 64 N.H. 67. 

48 . Mich.—Griffin v. Helme, 64 N. 
W. 173. 94 Mich. 494. 

28 C.J. p 962 note 81. 

49 . N.J.—Sabia v. Court of Common 
Pleas in and for Hudson County, 
128 A. 683. 101 N.J.Law 281. 

N.Y.—Sam Kass Corporation v. Kass, 
1 N.Y.S.2d 783. 166 Misc. 868. 

28 C.J. p 962 note 82. 

6a Me.—City Bank v. Norton, 48 
Me. 73. 

61 . Pa—^Petition of Doescher, 18 
Pa.Super. 846. 

23 C.J. p 968 note 84, p 860 notes 
67-66. 


Time for application for discharge 
see infra i 443a. 

6a N.Y.—Sam Kass Corporation v. 
Kass, 1 n.Y.S.2d 783. 166 Misc. 
858. 

6a La.—Rhendorff v. His Creditors. 
4 Mart 329. 

Ohio.—Loines v. Philips, 8 Ohio 813. 
28 C.J. p 962 note 85. 

64 . N.J.—Hogan v. Hutton, 20 N.J. 
Law 82. 

6a N.J.—In re Walaska 129 A. 418. 
8 N.J.Misc. 139. 

6a N.J.—Sabia v. Court of Common 
Pleas in and for Hudson County, 
128 A. 683, 101 N.J.Law 281. 

67. N.J.—Sabia v. Court of Com¬ 
mon Pleas in and for Hudson 
County, supra 
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Infancy, Under a statute providing that "everv 
person*' may petition for the benefit of the statute, 
an infant as well as an adult is entitled to the bene¬ 
fit of the act; and, since the relief from imprison¬ 
ment is so highly beneficial, his act in making an 
assignment must be regarded as valid notwithstand¬ 
ing nonage.5® 

§ 443. Application for Discharge 

a. In general 

b. Schedules and affidavits 

c. Property of debtor 

a. In General 

The application for a dlacharge must be In aubstantlal 
compliance with the etatute ae to form and requisite!, and 
must be made, within the proper time, to the court, Judge, 
or officer designated by statute. 

The application for a discharge must be made 
within the time prescribed by statute or the bond,®'** 
and under some provisions the application cannot 
be made until after imprisonment for a certain 
length of time.®® 

The application should be made to the court, 
judge, or officer designated by statute.®^ Under 


some statutes, application for a discharge as a poor 
debtor must first be made to the jailer having him 
in custody, who in turn must apply to the proper 
magistrate or judge.®2 Under some statutes, appli¬ 
cation may be made to a justice of the peace.®® 

Although under some statutes the proceedings 
are summary, and without formal pleadings,®^ as 
a general rule an application or petition, under the 
insolvent or poor debtor’s laws, for a discharge 
from imprisonment, ^ould be in writing®® and 
signed.®® The application or petition must state 
facts which show such a compliance with the stat¬ 
ute as to give the court or officer, to whom it is 
presented, jurisdiction ;®7 and state all the facts 
which it is necessary to prove to entitle the debtor 
to the benefit of the statute,®® and contain apt words 
to indicate his wish to be admitted to that benefit.®® 
Thus it should show that the petitioner is so under 
arrest as to be entitled to a discharge,*^® describe 
the creditor,^! show in substance, where the ap¬ 
plication is under a poor debtor act, that the debt¬ 
or is unable to pay the debt on which he is com¬ 
mitted,^® and, under some statutes, show residence 
or imprisonment within the county where the offi- 


6& N.Y.—People v. Mullln, 25 

Wend. 698. 

69. Mass.—Barnes v. Ladd, 130 
Mass. 557. 

R.I.—Taylor-Symonds Co. v. Bliss, 76 
A. 1. 30 R.I. 458. 

Performance or breach of bond giv¬ 
en to proceed under insolvent or 
poor debtor’s acts see supra 5 439. 

oa U.S.—Moran v. Secord, C.C.N.T., 
15 F. 509. 

Mich.—Rusiewskl v. Michalskl, 98 N. 

W. 1. 135 Mich. 580. 

N.H.—Priest v. Tarlton, 3 N.H. 93. 

23 C.J. p 953 note 88. 

Time of confinement as ground for 
refusal of discharge see supra I 
442c. 

Zb Bliods ZslSBd 

(1) Under Gen.L.1923 I 5749, any 
person who shall be imprisoned for 
debt on any execution, except as 
limited by Gen.L.1923 S 5758, may 
request to be admitted to take the 
poor debtor’s oath. A petitioner im¬ 
prisoned on execution in an action 
of trespass on the case for negli¬ 
gence is not within the exceptions 
set forth in | 5758. and he may 
apply to take the oath under | 5749. 
—In re Kimball, 41 A. 230, 20 R.I. 
688 . 

(2) Under Gen.L.1923 I 5776, pro¬ 
viding that certain poor tort debtors 
who have been Imprisoned for six 
months may petition to take the 
poor debtor’s oath, a debtor impris¬ 
oned on execution in an action of 

83 C. J.S.--52 


trespass for less than a month can¬ 
not be admitted to the poor debtor’s 
oath.—Read v. Dunn, 137 A, 9, 

(3) Under the statute to recover 
for a death caused by wrongful act, 
the wrong to the estate may be con¬ 
sidered as Immediate and direct, 
warranting an action in trespass. If 
the wrongful act causing the death 
was immediate and direct. Accord¬ 
ingly, a debtor Imprisoned on execu¬ 
tion in trespass under such statute, 
cannot take the poor debtor’s oath 
immediately after commitment.— 
Read v. Dunn, 138 A. 210, 48 R.I. 
437. 

(4) It has been questioned wheth¬ 
er defendant, after permitting him¬ 
self without objection to be sued in 
trespass and after allowing Judg¬ 
ment to be entered against him in 
that form of action, and after im¬ 
prisonment on execution on such 
judgment, can be heard to urge that 
he is being held on an execution in 
trespass on the case and not on an 
execution in trespass.—Read v. 
Dunn, supra. 

61. Ky.—Bell v. Carter, 2 S.W.2d 
389, 222 Ky. 734. 

Vt.—In re Blake. 175 A. 262, 107 Vt 
18. 

23 C.J. p 953 notes 89, 90. 

68. Mass.—Dalton-Ingersoll Co. v. 
Hubbard, 54 N.K. 862, 174 Mass. 
807—^Dunham v. Burlingame, 2 
Mete. 271. 

23 C.J. p 953 note 91. 
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63. Md.—^Winingder v. Diffenderfter, 
6 Harr. & J. 181. 

23 C.J. p 953 note 93. 

64. Ill.—Kitson V. Farwell, 23 N.E. 
1024, 132 Ill. 327. 

66. N.H,—Fernald v. Noyes, 80 N. 
H. 39. 

23 C.J. p 953 note 95. 

66. Me.—Neal v. Paine, 35 Me. 158. 

67- N.Y.—Develin v. Cooper, 84 N. 

Y. 410, affirming 20 Hun 188. 

23 C.J. p 963 note 97. 

68. N.H.—Fernald v. Noyes, 30 N. 
H. 39. 

23 C.J. p 953 note 98. 

Affidavit presenting application of 
Judgment debtor for release from 
custody of marshal by reason of im¬ 
prisonment for failure to pay Judg¬ 
ment would be deemed a "petition” 
on which application was required 
by statute to be based, where affida¬ 
vit contained material matter re¬ 
quired to be alleged In such petition. 
—Sam Kass Corporation v. Kass, 1 
N.Y.S.2d 783, 165 Misc. 858. 

69. N.H.—Fernald v. Noyes, 30 N.H. 
39. 

TOi N.J.—^Van Waggoner v. Coe, 25 
N.J.Law 197—Stagg v. Austin, 18 
N.J.Law 82. 

71. N.H.—Peck v. Wilson. 14 N.H. 

687. 

78. Mass.—^Webster v. French, 11 
Cush. 804. 

23 C.J. P 953 note 3. 
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cer resides.'^s A mere misspelling of the debtor's 
name has been held not to bar a discharge where 
there is no question as to his identity,'^* Likewise, 
unless the statute so requires, the application need 
not state the amount of the execution,'^^ nor de¬ 
scribe the statute which contains the provision, and 
an erroneous description of it may be rejected as 
surplusage.^® One application and notice, specify¬ 
ing that the oath is to be taken on two executions, 
may be sufficient.'^^ it no objection to the dis¬ 
charge of a poor debtor on his oath that the nature 
of the action in which the judgment was recovered 
is wrongly stated in his application, where such 
mistake is no injury to the creditor.^® 

Filing. The petition need not be filed with the 
clerk of the court, if presented to a judge as provid¬ 
ed by statute;*^® and where the statute does not 
require the petition to be filed but only to be pre¬ 
sented to the court, the failure of the judge to 
whom the petition was presented to file it within a 
reasonable time is immaterial.®® 

b. Schednlea and Affidavits 

Whtre the itatute to requires, the debtor with hie 
application must file, under oath, a schedule or Inventory 
of his property. 

Under some statutes, particularly under the in¬ 
solvent debtor's acts, the debtor is required to file 


a scehdule or inventory under oath of all his prop¬ 
erty,®^ whether exempt or not,®® accompanied, un¬ 
der some statutes, by an affidavit in the prescribed 
form.®® A failure to file a schedule will not bar a 
discharge where it appears from the papers filed by 
the debtor that a schedule could not be annexed 
for the reason that he is without any property, 
real or personal.®^ 

The schedule or inventory should set out the es¬ 
tate, choses in action, and money which the debtor 
has in possession or is entitled to,®® or show that 
he has no property or effects of any kind, except 
such as is exempted in the oath prescribed by law 
for insolvent debtors.®® If the petitioner has re¬ 
cently made a general assignment for the payment 
of his debts, it has been held that he must set forth 
in some way the property which passed by the as¬ 
signment.®*^ Under some statutes, the schedule 
should also contain a list of applicant's creditors;®® 
but if the schedule is full and intelligible it is not 
necessary to give the residence of the creditor, the 
nature of the debt, and the consideration.®® Under 
some statutes the accompanying affidavit must also 
state in effect that there have been no fraudulent 
transfers.®® The schedule may be amended except 
in case of fraud,®i as by inserting matter omitted 
through ignorance or inadvertency®® or from an 
honest conviction of the worthlessness of a claim.®® 


73. N.T.—Develln v. Cooper, 84 N. 
Y. 410, affirminsT 20 Hun 188—Peo¬ 
ple V. Machado, 16 Abb.Pr. 460. 

23 C.J. p 953 note 4. 

74. N.J.—In re Walaska. 129 A. 418, 
3 X.J.Misc. 139. 

75. N.H.—^Allen v. Bruce, 12 N.H. 
418. 

23 C.J. p 964 note 6. 

76. N.H.—Ladd v. Demln^T, 20 N.H. 
487. 

77. N.H.—Chesley v. Welch, 10 N.H. 
261. 

78. N.H.—Osffood V. Hutchins, 6 N. 
H 374. 

78. Md.—^Bowie v. Jones, 1 Gill 208. 

8a N.J.—Stokes v. Hardy, 60 A. 403, 
71 N.J.Law 649, reversing 68 A. 
650, 71 N.J.Law 116. 

81. Ill.—In re Todd, 246 llLApp. 
687. 

23 C.J. p 954 notes 11, 12. 

Propestj sold 

Where sale of automobile by pe¬ 
titioner to his wife was made months 
before right of action of plaintiff 
accrued, petitioner had no ownership 
in such automobile which his credi¬ 
tors could attach, regardless of 
whether legal title thereto passed or 
not, and such automobile was prop¬ 
erly omitted from hig inventory.—^In 


re Walaska, 129 A. 418, 3 N.J.Misc. 
139. 

Surrender of iasnraaioe policy 

The fact that defendant did not 
state in his schedule that he had 
turned back an insurance policy on 
his car for a small consideration did 
not bar his right to a discharge, 
where such surrender took place be¬ 
fore he knew he was going to be 
sued for damages arising from a 
collision.—^In re Todd, 246 llLApp. 
687. 

88. Ill.—Strieker v. Kubusky, 35 Ill. 
App. 159. 

N.T.—Seward v. Wales, 68 N.T.S. 42, 
40 App.Div. 539, affirmed 167 N. 
E. 1120, 167 N.Y. 668. 

23 C.J. p 964 note 13. 

83 . N.Y.—Develin v. Cooper, 84 N. 
Y. 410, affirming 20 Hun 188. 

84 . N.Y.—Sam Kass Corporation v. 
Kass, 1 N.Y.S.2d 783, 166 Mlsc. 
868 . 

85 . Ga.—Rome v. Dickerson, 13 Ga. 
302. 

23 C.J. p 964 note 19. 
aa Ga.—Lindsey v. Hunter, 18 Ga. 
60. 

87 . Pa.—Oliver’s Case, 1 Ashm. 112 
—Woodward’s Case, 1 Ashm. 107. 
8a N.Y.—^Develin v. Cooper, 84 N. 
Y. 410, affirming 20 Hun 188—Mat¬ 
ter of Andriot, 2 Daly 28. 
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xrot bar to discharge 

In application for discharge under 
Insolvent Debtors Act, failure of 
petitioner to list two creditors, to 
whom he owed sums of twenty-flve 
dollars and fifty dollars respectively, 
will not bar discharge, where it does 
not appear that failure was intention¬ 
al or fraudulent and neither of such 
creditors appeared at hearing.—In 
re Walaska, 129 A. 418, 3 N.J.Misc. 
139. 

89. La.—Wilson v. His Creditors, 19 
La. 33. 

N.Y.—People v. Behrman, Lalor 81. 
23 C.J. p 955 note 23. 

9a N.T.—In re Brown, 39 Hun 27— 
Matter of Watson, 2 E.D.Smith 429 
—In re Haight, 11 N.Y.Clv.Proc. 
227. 

28 C.J. p 966 note 24. 

91. N.C.—McLeod v. Kirkham. 83 N. 
C. 609. 

S.C.—Yeakle v. George, 46 S.C.L. 163 
—^Blngley v. Smart, 12 S.C.L. 29. 
28 C.J. p 966 note 26. 

98 . N.Y.—Brodie v. Stephens, 2 
Johns. 289. 

S.C.—Prescott v. Hubbell, 13 S.C.L. 
64. 

28 C.J. p 966 note 26. 

9a Pa.—Oliver’s Case, 1 Ashm. 112. 
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e. Property of Delitor 

Where the etatute eo requires, on application for a 
discharge the debtor must make an assignment of his 
property for the benefit of the execution creditor. 

The fact that the inventory filed discloses the 
existence of no property except that which is ex¬ 
empt does not excuse the making of the assign¬ 
ment required by statute.®^ The assignment may 
be of an undivided interest in personalty;®® and, 
under some statutes, may be made to the state as 
assignee.®® The surrender of the property must 
be absolute ;®7 and it has been held that applicant 
is bound to make actual delivery of the goods to his 
assignee, or to do that which is equivalent thereto, 
and that mere readiness and willingness to deliver 
is not enough.®® Where the debtor’s schedule 
shows that he has property in another state, it has 
been held that he is not compelled to bring the 
same into the jurisdiction,®® unless he moved it out 
of the state since his arrest.^ 

Title to and disposition of property. Under some 
statutes the title to the property of an insolvent 
debtor vests, on his discharge, in the sheriff of the 
county where it is situated,® who may sue to set 
aside fraudulent conveyances.® Property in the pos¬ 
session of a third person cannot be sold until re¬ 
covered in the mode prescribed by the statute.^ A 
.sale of the schedule itself, as distinguished from 
the specific property, is improper, and the purchas¬ 
er at such sale, if he acquires the legal title, will, 
in a court of equity, be treated as a trustee for the 
benefit of those interested.® 

§ 444. -Notice of Application 

a. In general 

b. Service and proof of service 

a. In General 

Where the statute so requires, notice of the applica¬ 


tion to bo diaeharged ae a poor or Insolvent debtor must 
be given to the creditor or crodltore. 

Notice of the application is generally required by 
statute to be given to the creditor or creditors,® 
and the necessity therefor is not dispensed with by 
the fact that the bond to appear for examination 
does not require such notice.*^ Under some statutes, 
a justice cannot refuse to issue the notification when 
application is properly made to him, but is to act 
forthwith without any Rearing of parties on the sub¬ 
ject.® 

The notice should be issued by the court, judge, 
or officer authorized by the statute to do so.® The 
justice who issues a citation to the creditor for the 
debtor’s disclosure performs no judicial duties, but 
acts ministerially, and need not therefore be dis- 
interestcd.i® Where two justices are required for 
the examination, it has been held that one alone can¬ 
not issue the notice and fix the time and place for 
hearing the debtor’s application,!^ although, under 
some statutes, the citation may be issued by a jus¬ 
tice other than the one before whom the debtor is 
to appear.!® Under some statutes the court or mag¬ 
istrate acquires no jurisdiction to issue the notice 
unless the debtor personally delivers himself up.!® 

The person to whom the notice or citation should 
be given is the creditor or creditors,!4 or their as¬ 
signees,!® although it has also been held that, not¬ 
withstanding an assignment, notice could be served 
on plaintiff in the original case,!® and that notice 
to an assignee in bankruptcy appointed after the 
arrest and without the knowledge of the debtor is 
not necessary.!! Where the execution is in favor 
of several, notice should be given to all creditors 
living in the commonwealth, although they are part¬ 
ners;!® but it need not be given to plaintiff who is 
a nonresident and without the state.!® Under some 
statutes the service may also be made on the cred- 


94. N.J.—Stokes v. Hardy, 60 A. 
403, 71 N.J.Law 649, reversing 68 
A. 660, 71 N.J.Law 116. 

23 C.J. p 956 note 28. 

95. S.C.—Bentley v. Loner, 20 S.C. 
£q. 43. 47 Am.D. 523. 

23 C.J. p 056 note 29. 

96. S.C.—Attorney-General v. Baker, 
30 S.C.L. 521. 

97. Me.—Call v. Barker, 27 Me. 97. 
9a S.C.—Walker v. Riley, 81 8 .C.Ij. 

87. 

23 C.J. p 956 note 82. 

99. Ala.—Croom v. Davis, 6 Ala. 40. 
S.C.—Burns v. Evans, 21 S.C.L. 294. 

X. S.C.—Burns v. Evans, supra. 

28 C.J. p 966 note 84. 

a Va.—Clough v. Thompson, 7 
Gratt. 26. 48 Va. 26. 

23 aJ. p 966 note 86. 


a Va.—Clough v. Thompson, supra. 11. Mass.—Paul v. Holden, 14 Al- 
4. Va.—Clough v. Thompson, supra. ®®- 

a Va.—Clough v. Thompson, supra. Pa-ine v. Ely, 1 D.Chipm. 37. 

6. Mass.—Bra 2 lll v. Green. 137 N.B. Mass.—Howard v. Roach. 115 

346, 243 Mass. 252. N.E. 289, 226 Mass. 80. 

N.J.—General Contract Purchase Cor- 14. Mass.—Brazill v. Green, 137 N. 
poration v. Weltchek, 168 A. 273. R 346, 243 Mass. 262. 

11 N.J.Misc. 843. 23 C.J. p 956 note 48. 

23 C.J. P 956 note 40. xa N.H.—Cameron v. Little, 13 N. 

7. Mass.—Gilmore v. Edmunds, 9 H. 23. 

Allen 379—Whittier v. Way, 6 Al- N.Y.—Goodwin v. Grlffls, 88 N.Y. 629, 
len 288. reversing 25 Hun 61. 

a Mass.—Haskell y. Haven, 8 Pick, la Mass.—Brazill v. Green, 137 N. 

404. E. 346, 243 Mass. 252. 

a Clerk 17. Me.—^Hayes v. Kingsbury, 22 Me. 

Under some statutes the notice 400. 
may be issued by the clerk of the xg. Mass.—Putnam y. Longley, 11 
court.—Betts v. Nixon, 82 S.C.L. 148. pick. 487. 

la Me.—Gray y. Douglass, 17 A. la N.Y.—Goodwin y. GrURs, 88 N. 
820, 81 Me. 427. Y. 629, reversing 26 Hun 61. 


819 



§ 444 


EXECUTIONS 


33 c.J.a 


itor's agent or attotney of record,*® especially 
where the creditor is a nonresident and, under 
other statutes, where the creditor is dead or does 
not reside or have a place of business in the county 
where the arrest is made and has no agent or at¬ 
torney therein, the debtor may give notice of his 
intention to take the poor debtor's oath to the officer 
making the arrest.** 

Form and requisites. The notice or citation to 
the creditor lies at the foundation of the proceed¬ 
ings, and hence it must be substantially according 
to the requirements of the statute ;** and the notice 
is sufficient if it substantially complies with the 
statute.*^ 

Where the application is under the poor debtor 
act, the subject, of which notice is to be given, is 
the representation of the debtor that he is unable 
to pay the debt and is desirous of taking the bene¬ 
fit of the law for the relief of poor debtors;*® and 
all that is required to make the notice effectual is 
that it shall contain an intelligible statement or re¬ 
cital of the facts which it is necessary or material 
for the party to be served to know.*® The notice 
or citation should be in writing,*7 signed by the 
magistrate issuing it, and designating his official 
capacity,** and under seal.** It should inform the 
creditor of the time and place fixed for the exam¬ 
ination*® and should give such a description of the 
judgment and process to which it relates that the 
parties and case may be rightly understood,*! and 


correctly describe the person to be cited** and the 
debtor.** A notice has been held not to be inef¬ 
fective, however, because it described a single ex¬ 
ecution in favor of two joint creditors, which did 
not exist, in place of two executions in favor of 
distinct creditors.*^ The citation need not be a 
warrant commanding an officer to give notice, but 
may be addressed to the creditor himself,*® and it 
need not name the magistrate before whom it is to 
be returned,** nor need it state the amount of the 
debt, nor describe the execution more particularly 
than as an execution at the creditor's suit, issued 
from a certain court at a certain date,*7 nor state 
the date of the judgment or of the execution.** An 
averment in the citation that the bond had not ex¬ 
pired is unnecessary, when the citation gave the 
date of the bond, and the proceedings thereby ap¬ 
peared seasonable.** 

Mere formal or immaterial defects which may 
be corrected by amendment and which cannot mis¬ 
lead the creditor will not vitiate the proceedings.^® 

Second notice. Some statutes providing for the 
giving of new notices are exclusive, and new notic¬ 
es may be given only in instances falling within the 
statute.^! Under some statutes the rule is that 
when a debtor has given notice of his desire to 
take the benefit of the act for the relief of poor 
debtors, no new notice can be given until after a 
certain number of days unless the former notice is 
insufficient in form or service.^* To entitle the 


90. Mass.—Williams v. Kimball, 135 
Mass. 411. 

23 C.J. p 966 note 53. 

91. Me.—Smith v. Bragdon, 48 Me. 

101 . 

23 C.J. p 966 note 54. 

98. Mass.—^Horner v. Sinnott, 119 
Mass. 191. 

23 C.J. p 956 note 65. 

93. Me.—Beaupre v. Schlosberg, 163 
A. 653, 131 Me. 407. 

23 C.J. p 956 note 66. 

94. Ga.—Cheeseborough v. Van 
Ness, 12 Ga. 380. 

N.T.—^People v. Behrman, lAlor 81. 
23 CJ. p 966 note 67. 

95. Mass.—Pierce v. Phillips, 101 
Mass. 313—Dunham v. Burlingame, 
2 Mete. 271. 

98. Mass.—Hill v. Bartlett, 124 
Mass. 899—Dana v. Carr, 124 Mass. 
397. 

97. N.H.—^Madison v. Rano, 4 N.H. 
79. 

N.J.—Hogan V. Hutton, 20 N.J.Law 
82. 

98. Mass.--Callaghan v. Whitmarsfa, 
14 N.E. 149, 146 Mass. 840. 

23 C.J. p 966 note 51. 

99l Ma—^Beaupre v. Bohlosberg, 163 


I A. 653, 131 Me. 407—Miller v. Wels- 
I man. 130 A 604, 125 Me. 4. 

23 C.J. p 966 note 62. 

Btatttts InappUeabls 
Failure to affix seal in a poor debt¬ 
or's citation does not come under a 
statute prohibiting abatement of 
process for want of form or inci¬ 
dental errors, since omission of seal 
is not correctlble.—^Miller v. Weis- 
man, supra. 

30i Mass.—Danforth v. Knowlton. 
Ill Mass. 76. 

N.H.—Sanborn v. Piper, 10 A 680, 
64 N.H. 335. 

23 C.J. p 956 note 63. 

31. Mass.—Way v. O’Sullivan, 106 
Mass. 118. 

23 C.J. p 967 note 64. 

88. Mass.—Slasson v. Brown, 20 
Pick. 486. 

23 C.J. p 957 note 66. 

33. Mass.—^Dwyer v. Winters, 126 
Mass. 186—Collins v. Douglass, 1 
Gray 167. 

28 C.J. p 967 note 66r. 

84. Mass.—Benway V. Jarratt, 146 
N.E. 686, 261 Mass. 606. 

35. Mass.—Dunham v. Burlingame, 
2 Mete. 271. 


36L Mass.—Dunham y. Burlingame, 
supra. 

37. Mass.—Davis v. Putnam, 6 Gray 
321. 

38. Me.—^Rand v. Tobio, 32 Me. 460. 

138. Me.—Farrington v, Farrar, 73 

Me. 37. 

4(k Me.—Miller v. Weisman, 130 A. 

604, 126 Me. 4. 

23 C.J. p 957 notes 73, 74. 

41. Mass.—H. D. Smith Co. v. Stone, 
140 N.E. 750, 246 Mass. 190. 
Successive applications see infra 8 
446. 

48. Mass.—Merrill y. Kaulback, 33 
N.E. 615, 158 Mass. 328. 

23 C.J. p 967 note 82. 

Oonysnsly, if the 8rst notice is 
insufficient in form or service, a new 
notice may be given within seven 
days from the service of the Arst.— 
Kalbritan v. Isidor, 152 N.E. 48. 255 
Mass. 494. 

Xnsnfiolsney of stryloo means 
something more than a mere omis¬ 
sion to make service. The debtor 
does not prove insufficient service 
unless it appears that there has been 
reasonable effort to make service in 
accordance with the statute at a 
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debtor to a new notice within seven days from the 
proper service of the previous one, he has the bur¬ 
den of proving such insufficiency.^* It has been 
held that an insolvent who is in actual custody and 
whose discharge is not opposed may, where no 
motion is made on his behalf on the day appointed 
for hearing the creditors, be discharged subsequent¬ 
ly without a new notice.^^ 

Waiver of objections. The right to notice,^® or 
defects therein,or objections to the notice as 
premature,^may be waived by the creditor or 
his attorney, as by appearing at the examination 
without objecting to defects or irregularities in the 
notice.** The length of notice required by statute 
may be waived by the creditor,*® although it has 
been held that if the court orders an advertise¬ 
ment for a certain number of weeks, an order of 
assignment made by mistake before the expiration 
of such time is a nullity.*® Whether there has 
been a waiver of defective service of notice is a 
question of fact.*i 

b. Service and Proof of Service 

Service of notice of application, and proof thereof, 
should be made in accordance with etatutory require¬ 
ments. 

The debtor has the duty to make proper service 
of the notice.** The time for the service of the 
notice or citation on the creditor is usually fixed by 
statute.** Where the statute requires the notice 


to be served at least a certain number of days be¬ 
fore the day of hearing, it is insufficient if it is 
served within that time.** In the absence of a 
statute to the contrary, the fact that service was 
made at night is immaterial.** 

Notice of the debtor’s intention to take the ben-, 
efit of the act for the relief of poor debtors may 
be served in a county other than that in which the 
arrest was made,*® but a discharge on taking the 
poor debtor’s oath has'* been held to be invalid if 
the notice was served outside of the serving offi¬ 
cer’s precinct.*'^ 

Except in cases where the statute authorizes the 
service to be made by publication,** the statutes 
usually require the notice to be served personally 
on the creditor or creditors, or on their agents or 
attorneys, by delivering an attested copy,*® or by 
leaving the same at their last and usual place of 
residence;®® and where this is the case the reading 
of the notice by the officer to the creditor is not a 
legal service thereof.®^ A constable is a compe¬ 
tent officer to serve the citation, although the 
amount due the creditor is in excess of the amount 
which limits the service of writs by him in a per¬ 
sonal action or one in which damages are claimed ;®* 
and in some jurisdictions a copy of the application 
and order of the justice fixing a time and place of 
hearing, delivered to the proper party, is a suffi¬ 
cient notice, although the person attesting and de¬ 
livering such notice, was not an officer.®* Service 


time when service legally could be 
made.—Kalbntan v. Isldor, supra. 

43 . Mass.—Kalbritan v. Isldor, su¬ 
pra. 

44 . La.—Martin's Case, 2 Mart. 77. 

45 . Me.-^Page v. Plummer, 10 Me. 
.^34. 

8.C.—Pice V. Sims, 21 S.C.L. 6. 

23 C.J. p 957 note 76. 

46 . Ky.—Bryant v. Crittenden, 10 
Ky.Op. 605. 

23 C.J. p 957 note 76. 

47. Mass.—Mclnerny v. Samuels, 
125 Mass. 214. 

48. Mass.—Sturman v. McCarthy. 
121 N.E. 522, 232 Mass. 44. 

28 C.J. p 957 note 78. 

48 . U.S.—U. S. Bank v. Welslger, 

Ky, 2 Pet. 831. 481. 7 L.Ed. 441, 
492. 

60. N.Y.—Underwood v. Irving, 8 
Cow. 69. 

61. Mass.—Kalbritan v. Isldor, 162 
N.E. 48, 255 Mass. 494. 

68 . Mass.—Kalbritan v. Isldor, 162 
N.E. 48. 256 Mass. 494. 

68 . Me.-^Durstln v. Dodge. 80 A. 
2d 671. 

23 C.J. p 967 note 84. 


After hour set for examlaatioa 

No service in poor debtor proceed¬ 
ing can be made by officer on notice 
received by him for service after 
hour set for debtor's examination.— 
Kalbritan v. Isldor, 152 N.E. 48. 255 
Mass. 494. 

Discharge void 

Discharge In poor debtor proceed¬ 
ing Is void, if made on return that 
fails to show that time required by 
Gen.L. c 224 | 30. was allowed.—Kal¬ 
britan V. Is-idor, supra. 

64i N.H.—Sanborn v. Piper, 10 A. 
680. 64 N.H. 336. 

55. Me.—Durstln v. Dodge. 20 A.2d 
671. 

56. Mass.—Carroll v. Rogers, 86 
Mass. 70. 

57. Mass.—Henshaw v. Savil, 114 
Mass. 74. 

58. S.C.—Ex parte Cantey, 45 S.C. 
L. 520. 

23 C.J. p 958 note 89. 

Costs 

Clerk was not required to publish 
notice under insolvent debtor's stat¬ 
ute without tender of fees, costs, 
and expenses In advance.—General 
Motors Acceptance Corporation v. 
Hutto, 134 S.E. 232, 186 S.a 207. 
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59. N.H.—Eaton v. Miner, 5 N.H. 
642. 

23 C.J. p 958 note 90. 

Seal 

A copy of the seal is not an essen¬ 
tial part of the attested copy of the 
citation to be served on the creditor. 
—Beaupre v. Schlosberg, 163 A. 653, 
131 Me. 407. 

6a N.H.—Flanders v. Thompson. 2 
N.H. 421. 

23 C.J. p 968 note 91. 

Attorney's ottoes 

Under a statute providing that no¬ 
tice shall “be served on or left at 
the usual place of residence of the 
attorney of the plaintiff," where no¬ 
tice of the application is served on 
the attorney, the place of service 
is not of vital concern, and service 
on a Arm of attorneys representing 
plaintiff at their law office, and duly 
acknowledged by one of them, is 
sufficient.—In re Walaska, 129 A. 418, 
3 N.J.Misc. 139. 

61. Me.—Hanson v. Dyer, 17 Me. 
96. 

Mass. —Young v. Capon, 7 Mete. 287. 
68. Me.—Bliss v. Day, 68 Me. 201. 

63. N.H.—Rankin v. Nettleton, 2 N. 
H. 305. 
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may be made by a constable de facto.^^ 

Proof of service. Proof of service of the notice 
is usually necessary under the various statutes, 
and it is the debtor’s duty to prove to the court that 
there has been such service as will make it the duty 
of the tribunal to take jurisdiction.®® 

While the return of service of notice should be 
before the proper officer,®7 be sworn to,®® and con¬ 
tain a recital of the time of service,®® great lib¬ 
erality is exercised in amendments to supply omis¬ 
sions or to correct palpable errors therein for the 
purpose of sustaining the proceedings when the jus¬ 
tice of the case requires it.*^® A return on a copy 
of the notice has been held to be sufficient where 
the original notice was delivered by the officer to 
the creditor.*^! 

The return of the officer as to his service of the 
citation is conclusive between the parties, and must 
be taken as true unless it contains some repugnan¬ 
cy;^® but where notice is served by a private per¬ 
son, his affidavit as to the service is not conclu¬ 
sive.*^® 

Waiver of defective service. The creditor may 
either personally or through his attorney as by 
accepting the service of notice,*^® or appearance at 
the hearing,^® waive any informality and irregu¬ 
larity therein; and in a suit on a poor debtor’s 
recognizance, the question whether plaintiff had 
waived service of the notice in due form should be 
submitted to the jury.*^® 

§ 445. - Successive Applications 

Under eome etatutee, where there haa been a de¬ 
termination on the merits on an application for a die- 
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oharge, a second application cannot be made unleee there 
haa been a change of clreumatancee. 

Where there has been a decision on the merits on 
an application for a discharge under the insolvent 
or poor debtor’s laws, under some statutes a second 
application cannot be made, unless there has been 
a change of circumstances in the meantime,or 
unless the second application is authorized by stat¬ 
ute.*^® Under such statutes, the making of a gener¬ 
al assignment for the benefit of creditors is a suffi¬ 
cient change of circumstances to justify a second 
application.^® It is no bar to a second application 
that the petitioner withdrew his first petition,®® or 
that a discharge was denied him on a former peti¬ 
tion, when he was committed on an execution in 
favor of another creditor who has since been paid.®i 

§ 446. — Hearing and Procedure to Ob¬ 
tain 

a. In general 

b. Jurisdiction and authority 

a. In General 

The time and place for a hearing on an application 
for a diacharge at a poor or inaolvent debtor ahouid be 
fixed in accordance with the requirementa of the atatute. 

Under some statutes the time and place of the 
examination of a poor debtor is to be appointed by 
the magistrate and not fixed by the debtor;®® but 
the place appointed must be a convenient one,®® 
and the time fixed must be at a reasonable hour,®^ 
and far enough ahead as to enable the statutory 
notice to be given to the creditor.®® The hearing 
must be had at the time and place stated in the 
notice of hearing, unless such hearing is delayed by 
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23 C.J. P 968 note 99. 
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len 456. 

28 C.J. p 958 note 2. 
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28 C.J. p 958 note 8. 

71. Mass.—Callaghan v. Whitmarsh, 
14 N.E. 149, 146 Mass. 840. 


78. Mass.—Leach v. Hill, 8 Mete. 
173. 
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H. 569. 
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Mass. 214—Mutual Safety Fire 
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8 N.J.Misc. 139. 
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N.E. 171, 146 Mass. 864. 
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187, 63 R.I. 429—Carlin v. Easton, 
155 A. 527, 61 R.1. 421. 

23 C.J. p 969 notes 7, 8, 10. 

Denial of two appUeatlons of in¬ 
solvent debtor, for discharge does 
not Justify dismissal of third appli¬ 
cation on ground of res Judicata 
without examination to ascertain 
whether new matter is presented or 
whether debtor's position has chang¬ 
ed.—Cofer V. Corio, 174 A. 768, 118 
N.J.Law 498, reversing 170 A. 821, 
118 N.J.Law 826. 
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an adjournment regularly made.^^ Under some 
statutes the examination need not take place in the 
actual presence of the court or magistrate nor 
has the debtor a right to confront the witnesses 
against him.^^ The notice and time of trial of 
suggestions filed by creditors is discretionary with 
the officer who is to hear them.*® 

Questions considered. By filing a petition for 
discharge the debtor recognizes the validity of the 
process under which he has been seized and im¬ 
prisoned, and he cannot raise such question col¬ 
laterally in a proceeding for a discharge.®® 

Procuring attendance of officer. Under some 
statutes, the burden of doing the necessary prelim¬ 
inary acts in the proceedings is on the debtor,®i 
including the procuring of the attendance of the 
magistrate or other officer at the time and place 
fixed for examination.®® Under other statutes, 
where both the debtor and creditor select a jus¬ 
tice, it is the duty of the creditor to procure the 
attendance of the justice selected by him at the 
time and place appointed in the citation,®* and this 
duty to procure the attendance of the justice ap¬ 
plies at every lawful adjournment of the tribunal.®^ 

The report of commissioners appointed to inves¬ 
tigate the affairs of an insolvent, under some stat¬ 
utes, should be under seal.®* 

Time for appearance in court. The statutes pro¬ 
viding for the relief of poor debtors sometimes des¬ 


ignate the time within which the magistrate and 
parties shall appear, a usual allowance being one 
hour after the time fixed for the examination,®® 
or to which such examination is adjourned,®*^ and 
there will be no default on the part of either the 
debtor or creditor until the expiration of the full 
time.®* It has been held, however, that there is 
no inflexible rule that, at the moment the hour ex¬ 
pires, there is a discontinuance of all cases not 
then brought before the consideration of the mag¬ 
istrates;®® and that the magistrate may keep open 
the hearing after the expiration of the hour to 
which it has been adjourned.^ If the debtor does 
not appear on the day set he cannot be discharged.® 

b. Jurisdiction and Authority 

Only the Judge or juitice deelgnated by statute has 
jurisdiction to hear the proceedings for the discharge of 
poor or Insolvent debtors. 

The statutes providing for the relief of poor 
debtors usually designate the magistrate or jus¬ 
tice before whom the proceedings, examination, ad¬ 
ministration of oath, etc., are to be had,® and no 
other persons have jurisdiction;^ and if the justices 
who administer the oath to the debtor are not au¬ 
thorized in conformity to the provisions of the stat¬ 
ute to act in the matter, their certificate of dis¬ 
charge has no validity whatever.* It has been 
held that the examination must be by officers who 
are authorized to act in the county in which the 
arrest was made.® The presumption is in favor of 
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E. 203, 367 111. 816, certiorari de¬ 
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Whore defendant in tort action was 
found guilty by Jury of malicious 
conduct, question was concluded, and 
defendant could not attack validity 
of process under which he was seized 
and imprisoned under capias ad sat¬ 
isfaciendum in subsequent collater¬ 
al proceedings for discharge from 
imprisonment.—^White v. Youngblood, 
12 N.R2d 660, 367 Ill. 632, certiorari 
denied 58 S.Ct. 1057, 304 U.S. 683, 
82 L..Ed. 1646. 

81. Mass.—Morrill v. Norton, 116 
Mass. 487. 
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E. 1033, 163 Mass. 79. 
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the jurisdiction and acts of justices administering 
the poor debtor’s oath,*^ and the authority of one 
acting as commissioner in insolvency to take a 
debtor’s recognizance will be presumed, in the ab¬ 
sence of evidence that it was usurped.^ Commis¬ 
sioners appointed under statute to take a defend¬ 
ant’s disclosure need not be sworn.^ 

Under some statutes, the court, on vacating a 
close jail certificate, has jurisdiction to grant the 
power to the prisoner to petition the jail commis¬ 
sioners for liberation on taking the poor debtor's 
oath, but the court does not have jurisdiction to 
order the jail commissioners to admit the prisoner 
to oath.l® 

Selection. Under some statutes, one justice is 
selected by the debtor, and then one by the creditor 
if he desires and when this right of the creditor 
is denied, the justices taking the disclosure have 
no jurisdiction and their proceedings are void.^^ 
If the creditor is not present to select a justice, the 
appointment may be made for him by an officer.^^ 
If the two justices selected do not agree, they may 
choose a third justice to act with them, and if they 
cannot agree on a third, a legally qualified officer 
may choose him;i^ the three justices then consti¬ 
tute the tribunal, and although the concurrence of 
only two is required, all must act in deciding such 
questions as arise until the final decision is made.^^ 
The debtor may select one of the justices to take 
his disclosure at any time after the citation to the 
creditor has been prepared, and before the tribunal 
has been organized.^® 

Qualification of justice. Under some statutes, in 
order that their acts may be binding the justices 


before whom the examination is conducted must be 
disinterested,^^ and relationship to either party 
within a certain degree will disqualify a justice.^® 
The issuing of a citation to a creditor does not^ 
however, disqualify the justice issuing the same 
from hearing the disclosure, as a justice selected on 
the part of the debtor,^® nor will the fact that a 
justice who heard a disclosure on the part of the 
debtor was counsel for the debtor in an action sub¬ 
sequently brought on the bond given to procure the 
release of the debtor from arrest under execution 
affect the validity of the disclosure.^® 

§ 447. —— Hearing and Further Proceed¬ 
ings on Application 

a. In general 

b. Contest by creditor 

c. Evidence 

d. Order 

a. In General 

Particular matters relating to hearlnga on applica* 
tiona for a discharge as a poor or Insolvent debtor are, 
except as controlled by specific statute, governed by the 
general rules of procedure. 

Except in so far as governed by statute,an ad¬ 
journment or continuance is within the discretion 
of the examining officers,22 and they may postpone 
or delay the hearing or examination from time to 
time whenever it becomes proper or necessary in 
the performance of their duties,^® and for reasons 
of which they are the proper judges.^* The ad¬ 
journment may be based on the consent of the 
parties,26 in which case it may be for a longer time 
than that prescribed by statute.26 There can be 


7. Me.—Randall v. Bowden, 48 Me. 
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13. Me.—^Burnham v. Howe, 23 Me. 
489. 

23 C.J. p 961 note 44. 

Adjonzaed heazlag 
Where the creditor's justice for 
no good reason falls to attend an 
adjourned hearing, at least In the 
absence of the creditor or his at¬ 
torney, the officer In charge of the 
debtor may choose a Justice to act 
In place of him Who failed to ap¬ 


pear.—Tarr v. Davis, 176 A. 407, 133 
Me. 243. 

14. Me.—Ross v. Berry, 49 Me. 434 
—Moody V. Clark, 27 Me. 661. 

13. Me.—McDougall v. Ricker, 98 A.^ 
1025, 115 Me. 367. 

23 C.J. p 961 note 46. 

16. Me.—Chamberlain y. Sands, 27 
Me. 458. 

17. Me.—^Ware v. Jackson, 24 Me 
166. 

N.H.—Osgood v. Thorne, 63 N.H. 376. 
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18. Me.—Baker v. Carleton, 32 Me. 
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28 C.J. p 961 note 49. 

18. Me.—Cummings v. York, 64 Me 
386. 

aOi Me.—Cummings v. York, supr^- 
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The statute was enacted for bene¬ 
fit of petitioning Judgment debtor and 
his consent to the adjournment 
waived the benefit of the statute.— 
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111. 316, certiorari denied 66 S.Ct. 
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no adjournment after a final decision,nor to a ] 
place and time when there is to be no session of 
the court.28 An adjournment by one only of the 
two justices is invalid, although consented to by 
the attorney of the creditor.29 Payment of fees 
or any formal organization of the tribunal to hear 
the disclosure are not ordinarily a prerequisite to 
the exercise of the power to adjourn-^® 

Where at the time and place to which the hearing 
was adjourned, the debtor appears but the creditor 
docs not, this is an abandonment of charges of 
fraud, and of all opposition to the discharge of the 
debtor.3i 

Administration and requisites of oath. The gov¬ 
erning statute usually prescribes the person or of¬ 
ficial by whom the poor debtor’s oath should be ad¬ 
ministered,32 as well as the form and requisites of 
the oath.33 If^ on the examination and hearing of 
the parties, the magistrate or justice is satisfied 
that the debtor’s disclosure is true, and they do not 
discover anything therein inconsistent with his tak¬ 
ing the oath, they should administer the same to 
him;3< but if the examiner is not satisfied that 
the disclosure is true or anything is discovered 
which is inconsistent with the taking of the oath,25 
as where the debtor is found guilty on the charge 
of fraud,3fi there is no authority to administer the 
oath. Under some statutes, however, it is the in¬ 
escapable duty of the jail commissioners to admit 
the prisoner to the poor debtor’s oath when the req¬ 
uisite facts have been found by them and it has 
been held that the magistrates to whom a debtor 
applies for the oath of insolvency have no discre¬ 
tion where he has complied with the requisites of 
the act in relation to notice, schedule, etc., but are 
bound to administer the oath, although they may be 

27. Mass.—Russell v. Goodrich, 8 
Allen 150. 

28. Mass.—Bliss v. Kershaw, 61 N. 

E. 823, 180 Mass. 99. 

20. Me.— Hovey v. Hamilton, 24 Me. 

451—^Williams v. Burrill, 23 Me. 

144. 

aa Me.—-Gould V. Ford, 39 A. 480, 

91 Me. 146. 

31. Mass.—O’Connell v. Hovey, 126 
Mass. 310—Doane v. Bartlett, 4 Al¬ 
len 74. 

82. Conn.—Betts v. Dlmon, 3 Conn. 

107. 

R.I.—^Wilcox V. Crowell, 19 A. 329, 

16 R.I. 707. 

23 C.J. p 966 note 62. 

83. Me.—Little v. Cochran, 24 Me. 

609. 

&L MuMMlinsatts the material pro¬ 
visions of the oath are that debtor 
has not any property to the amount 
of twenty dollars except property 


of the opinion that the debtor is about to commit 
perjury.38 Under a statute requiring the jail com¬ 
missioners to find that the prisoner is entitled to 
take the oath before admitting him thereto, the 
mere tacit admission of the truth of facts stated 
in the sworn petition of the prisoner, made in a 
subsequent proceeding, is not such a finding of 
facts as the statute requircs.39 The oath may be 
administered outside of the prison yard,^® and may 
be administered before the expiration of the hour 
fixed by statute in some states, if the creditor or his 
agent has previously assented thereto.^i The of¬ 
ficer administering the oath is not required, in some 
jurisdictions, to return to the clerk’s office a certifi¬ 
cate of the oath or a copy of the discharge, it being 
sufficient to return the schedule and to deliver the 
discharge to the jailer.^2 

Appraisal and assignment of property. Under 
some statutes, where a debtor discloses in his ex¬ 
amination that he possesses any property not ex¬ 
empt by law, which cannot be attached, appraisers 
must be selected to appraise such property before 
he can be discharged and he must deliver up 
his property,^^ or assign it to his creditor.^® If 
the debtor voluntarily disables himself to make the 
assignment it is equivalent to a refusal by him to 
make it.^® Under some statutes the debtor is not 
entitled to an absolute and immediate release from 
confinement on making a surrender of his proper¬ 
ly and on obtaining the judge’s order of accept¬ 
ance thereof, but he must await the action of the 
meeting of his creditors.^"^ 

In the absence of statutory authorization, in pro¬ 
ceedings based on the application of a debtor to 
take the oath for relief of poor debtors, the court 
has no authority to make an order for the transfer 

39. Vt.—Gaffney v. Commissioners 
of Jail Delivery for Rutland Coun¬ 
ty, 13 A.2d 192, 111 Vt. 196. 

40. Mass.—Commonwealth v. Alden, 
14 Mass. 388. 

41. Mass.—Lord v. Skinner, 9 Allen 
376. 

42. Ky.—Bryan v. Perry, 6 T.B.Mon. 
276. 

Me.—^Wingate v. Leeman, 27 Me. 
174. 

23 C.J. p 965 note 47. 

44. Ala.—Wade v. Judge, 6 Ala. 130. 

45. N.J.—Stokes v. Hardy, 60 A. 403, 
71 N.J.Law 549, reversing 58 A. 
650, 71 N.J.Law 116. 

23 C.J. p 965 note 49. 

46. N.H.—Head v. Clarke, 46 N.H. 
287. 

47. La.—Cawley v. Judge Fourth 
Dist. Ct, 18 So. 196, 46 Lia.Ann. 
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which is by law exempt from being 
token on execution, but not except¬ 
ing intoxicating liquors; and that 
he has not any other property now 
convoyed, concealed, or in any way 
disposed of with the design to se¬ 
cure same to his own use nor to de¬ 
fraud his creditors.—First People's 
Trust V. District Court of Lawrence, 
146 N.E. 353, 251 Mass. 206. 

34. Conn.—Anderson v. Dewey, 100 
A. 99, 91 Conn. 510. 

23 C.J. p 966 note 54. 

35. U.S.—Burnham v. Adams, C.C. 
Me., 4 F.Ca8.No.2,178, 2 Cliff. 669. 

Me.—Butman v. Holbrook, 27 Me. 
419—Little V. Cochran, 24 Me. 609. 

6 . Mass.—Noyes v. Manning, 34 N. 
E. 682, 169 Mass. 446. 

37. Vt.—In re Savage, 22 A.2d 153, 
112 Vt. 89. 

8. Va.—^Harrison v. Bntmerson, 2 
Leigh 764, 29 Va. 764. 
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of the debtor’s property to the creditor.^* 

Discontinuance, abandonment, or withdrawal. 
After service of notice the proceedings are not 
abated by the death of the creditor.^® Failure of 
the petitioner to attend or have the proceedings ad¬ 
journed discontinues the application.^® The pro¬ 
ceedings may be abandoned by the debtor on paying 
the debt.si 

Reopening proceedings. Where the debtor’s pe¬ 
tition for discharge has been denied because he 
concealed some of his property, ^2 or on the ground 
that he omitted from his account some claims owned 
by him,®2 the proceedings may be reopened on his 
showing that he acted in good faith, and stating 
facts which explain or justify his conduct. Un¬ 
der some statutes where an application to take the 
poor debtor’s oath is denied for want of service of 
notice on the creditor, the court’s jurisdiction over 
the application is at an end, at least where there 
was no mistake on the judge’s part as to the 
nature or effect of his decision, further power of 
the court to deal with the application is gone, and 
it has no power thereafter to entertain a request 
for a revision of the ruling and the issuance of a 
new notice.®^ 

Review, Under some statutes there is no ap¬ 
peal from the decision of the jail commissioners in 
denying an application for a discharge.®® Under 
some statutes an appeal from an order refusing a 
discharge, with a prescribed bond, entitles the debt¬ 
or to a discharge from custody ;5® a bond so given 
is not a mere cost bond, but is intended to protect 
the creditor’s claim.®*^ If the order of discharge 
is invalid because of failure to require an assign¬ 
ment, the appellate court, in reviewing the order of 
discharge, should remand the case to be proceeded 
with according to law and should not permit the 
creditors to sue on the bond given by the insol¬ 
vent,®® 


On review there is a presumption that the pro¬ 
ceedings had for the discharge of an insolvent or 
poor debtor were regular,®® 

Costs and fees. The creditor is entitled to re¬ 
cover of the debtor the expense of citing him on 
the execution to appear and make a disclosure.®® 
The payment of the magistrate’s fee is not a condi¬ 
tion precedent to the discharge of a poor debtor.®^ 
A defendant who is discharged by taking the insol¬ 
vent’s oath is not entitled to costs.®® Under some 
statutes, the debtor is not legally entitled to claim 
a discharge without paying the amount due the 
jailer for his support in jail; such a sum is a part 
of the jailer’s fees.®® 

Action for false disclosure. By statute, in some 
states, if the debtor willfully makes a false dis¬ 
closure, or withholds or suppresses the truth on a 
material issue, the creditor may bring a special ac¬ 
tion on the case against him.®* The false oath of 
the debtor must be alleged and proved, either by 
the testimony of the disclosure commissioner, the 
certificate of the magistrate, or by circumstantial 
evidence.®® 

b. Oontest by Creditor 

Under tome etatutee the creditor may contest the 
debtor’s right to a discharge as a poor or Insolvent debtor, 
and the usual practice In such eases is to cause or per¬ 
mit a suggestion of fraud to be filed and an Issue made 
up so that the matter may be tried as In other civil cases. 

Under some statutes, when an insolvent debtor 
has made his application for a discharge and filed 
his schedule as provided by law, the creditor may 
contest his right to be discharged,®® by traversing 
the schedule so filed, as by suggesting fraud or 
concealment of any property, money, or effects not 
embraced therein;®'^ and if the issue is found 
against the debtor he may be imprisoned until he 
surrenders the property.®® It has been held that a 
creditor, who is in no way injured or defrauded. 


48. Mass.—First People’s Trust v. 
District Court of Lawrence, 146 
N.S. 353. 251 Mass. 206. 

49. N.T.—Cobb v. Harmon, 23 N. 
Y. 148, afflrminfiT 29 Barb. 472. 

BO. N.Y.—Comstock's Case, 16 Abb. 
Pr. 233, 25 How.Pr. 429. 

61. S.C.—Sleeper v. Cohen, 46 S.C. 
L. 112. 

23 C.J. p 965 note 63. 

68. N.Y.—Matter of Thomas, 10 
Abb.Pr.,N.S.. 114. 

68. N.Y.—Matter of Rosenberg, 10 

Abb.Pr.,N.S., 460. 

64. Mass.—H. B. Smith Co. v. Stone, 
140 N.E. 750, 246 Mass. 190. 

66. Vt—In re Savage, 22 A.2d 163, 


112 Vt. 89—In re Blake, 175 A. 
262, 107 Vt. 18. 

66. Ala.—Ex parte Whitehead, 23 
Ala. 93. 

Ill.—Strohm v. Fachet, 186 Ill.App. 
127. 

57. Ill.—Strohm v. Fkchet, supra. 

68. N.J.—Stokes v. Hardy. 60 A. 
403, 71 N.J.Law 649, reversing 68 
A. 650, 71 N.J.Law 116. 

69. Pa.--<lri8sittger v. Miller, 180 
A. 904, 119 Pa.Super. 283. 

6a Me.—Emerson v, Iiombard, 16 
Me. 468. 

61. Mass.—Coleman v. Hawkes, 120 
Mass. 694. 

68. Tenn.—Roberts v. Shell, 4 Yerg. 

160 . 
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63. Me.—MePheters v. Morrill, 66 
Me. 123. 

84. Me.—Doughty v. Sullivan, 93 A. 
738, 113 Me. 243—Colder v. Fletch¬ 
er, 71 Me. 76—Dyer v. Burnham, 48 
Me. 298. 

66. Me.—Doughty v. Sullivan, 93 A. 
738, 113 Me. 243. 

23 C.J. p 966 note 83. 

06. Ill.—People V. Hanchett, 111 111. 
90. 

S.C.—Lowden v. Moses, 12 S,C.L. 120. 

67. N.C.—Hayes v. Lancaster, 163 S. 
E. 602, 202 N.C. 516. 

23 C.J. p 963 note 92. 

6& N.C.—^Adams v. Alexander, 23 N. 
C. 601. 

Pa.—^Kassinger’s Case, 2 Ashm. 287. 
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cannot contest the debtor's discharge.®® Under 
some statutes, where a debtor arrested on execu¬ 
tion applies to take the poor debtor's oath, the cred¬ 
itor may file charges of fraud against him'^® at any 
time before the announcement of the magistrate’s 
decision, although the hearing of evidence and ar¬ 
guments has closed, and the case has been contin¬ 
ued for the purpose of considering questions of 
law and fact involved;'^! and where such charges 
are sustained,the debtor cannot be released but 
may be subjected to additional punishment.*^® 

Although it has been held that a creditor has 
the right to examine applicant before the judge or 
commissioner touching on the truth of his sched¬ 
ule,^4 without filing a suggestion of fraud,the 
usual practice, under the statutes, is to cause or 
permit a suggestion of fraud to be filed and an is¬ 
sue to be made up so that the matter may be tried 
as in other cases.*^® The charges of fraud are in 
the nature of an action at law, notwithstanding the 
provision for punishment by imprisonment,*^*^ and 
are incidental to the debtor’s application to be re¬ 
lieved from imprisonment, by taking the oath, and 
are set up by way of answer to that application.^® 
The suggestions must allege fraud with sufficient 
fullness and certainty to indicate the charges the 
debtor must answer,*^® and the charges must be 
clear, distinct, and specific, and not founded on 
mere hearsay and rumor.®® The suggestions, where 
filed, must also contain the charges and specifica¬ 
tions to which the verdict must answer.®^ Vague 
or insufficient allegations do not authorize the 


court to direct interrogatories to be filed or an issue 
to be tried.®® It is not, however, necessary to spec¬ 
ify the time, place, sum, person, item, and other 
facts with the same precision required in an ordi¬ 
nary declaration, although advantage may be taken 
of defects in form or substance;®® nor need charg¬ 
es of fraud be stated with the particularity requisite 
for an indictment, but only with sufficient clear¬ 
ness to inform the debtor of the nature and par¬ 
ticulars of the transaction intended to be proved 
against him.®^ The charges may be alleged on be¬ 
lief, without venue, and as "on or about” a day 
named within the limitation presented by statute.®® 
They may be signed and sworn to by one of sev¬ 
eral partners in behalf of his firm.®® The question 
whether the charges of fraud were sufficient in 
form cannot be raised on motion in arrest of judg¬ 
ment,®*^ and an objection to the specification on the 
ground that it is not sufficiently certain is too late 
after issue joined,®® the remedy being to move for 
specifications.®® It has been held that before re¬ 
quiring the debtor to join in an issue to try the 
fairness of his schedule, there should be some show¬ 
ing by affidavits, although the right to call therefor 
is waived by pleading to the suggestions.®® Where 
the statute is specific in limiting the time in which 
to plead to the debtor’s declaration, it has been held 
that the court cannot extend the time to plead or 
recognize a plea filed out of time.®i 

If the creditors do not appear and show cause at 
the time and place fixed there is a discharge by 
operation of law under some statutes;®® or if the 


69. N.T.—In re Brady. 69 N.T. 215. 
53 How.Pr. 128, afflrminfr 8 Hun 
437—In re Brown, 39 Hun 27. 
7a Mass.—Leonard v. Bolton, 26 N. 

E. 1118, 153 Mass. 428. 

23 C.J. p 963 note 96. 

71. Mass.—^Andrews v. Cassidy, 7 N. 
E. 645, 142 Mass. 96. 

72. Mass.—Morse v. Dayton. 125 
Mass. 47. 

23 C.J. p 963 note 98. 

73. Mass.—Leonard v. Bolton, 26 N. 
E. 1118, 163 Mass. 428—Everett v. 
Henderson, 23 N.E. 318, 160 Maas. 
411. 

R.I.—Matteson v. Choquet, 90 A. 161, 
36 R.I. 271. 

74. S.C.—Fleming v. Close. 34 S.C.L. 
362. 

23 C.J. p 963 note 1. 

7B. S.C.—Rosser v. Moye, SO S.C.L. 
62—Fabre v. Zylstra, 2 S.C.Ia 147. 

7a N.C.—Hayes v. Lancaster, 163 S. 

E. 602, 202 N.C. 616. 

23 C.J. p 963 note 3. 

Ho issue 

Where debtor amends his schedule 
on the filing of a suggestion of its 


falsity, and in the amendment states 
what he affirms to be the true con¬ 
dition of the property specified, and 
adds that he is ready to include in 
his schedule and assign whatever in¬ 
terest he has in it, the truth or falsi¬ 
ty of his statements cannot be tried 
by a Jury, but it is sufficient for him 
to assign his interest in the property. 
—Craig V. Pinson, 29 S.C.L. 176. 

77. Mass.—Morse v. O'Hara, 142 N. 

E. 40, 247 Mass. 183. 

23 C.J. p 963 note 4. 

7a Mass.—Everett v. Henderson, 23 
N.E. 318. 150 Mass. 411—Stock- 

well y. Silloway, 100 Mass. 287. 
79. N.C.—Hayes v. Lancaster, 163 
S.E. 602, 202 N.C. 616. 
aa S.C.—^Ex parte Maffet, 45 S.C.L. 
368. 

Allsgatloas held imrattolsBt 

N.C.—Hayes v. Lancaster, 163 S.E. 
602, 202 N.C. 515. 

81. S.C.—Haviland v. Wolff, 48 S.C. 

L. 108—Robinsons v. Amy, 30 S.C. 
L. 289. 

aa U.S.—Crawford's Case, D.C., 6 F. 
Cas.No.3,865. 2 Cranch C.C. 464. 
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aa S.C.—Gray v. Schroder, 33 S.C. 
L. 126. 

84. Mass.—Anderson v. Edwards, 
123 Mass. 273. 

23 C.J. p 963 note 11. 

85. Mass.—Stockwell v. Silloway, 
100 Mass. 287. 

aa Mass.—Brown v. Tobias, 1 Allen 
385. 

87. Mass.—Lamagdelaine v. Trem¬ 
blay, 39 N.E. 38, 162 Mass. 339. 

88. N.C.—^Nixon v. Nunnery. 31 N. 
C. 28. 

89. Mass.—Noyse v. Manning, 37 N. 
E. 768, 162 Mass. 14. 

23 C.J. p 964 note 16. 

9a S.C.—Baker v. Bushneil, 26 S. 
C.L. 66. 

23 C.J. p 964 note 17. 

91. N.J.—Compton v. Calvert, 72 A. 
29, 77 N.J.Law 358. 

93. La.—Toutain v. His Creditors, 
14 La. 336—Caldwell v. Bloomfield, 
2 La. 503—Martin's Case, 2 Mart. 
77. 
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creditor has filed chargees and does not appear at 
the time and place fixed, it constitutes an abandon¬ 
ment of his charges and of all opposition to the dis¬ 
charge of the debtor, even though the debtor prom¬ 
ises to pay the execution,*3 and the magistrate has 
no further jurisdiction except to discharge the 
debtor.34 The failure to appear, however, does 
not waive the right to attack the order of dis¬ 
charge, where the petition is on its face insufficient 
to give the court jurisdiction,®3 and even where 
charges have been filed, it has been held that peti¬ 
tioner must go on and prove his case, although the 
creditor does not appear.®® 

A motion by the debtor to dismiss charges of 
fraud may be entertained if seasonably made.®^ 

Amendment. The charges contained in the sug¬ 
gestions filed are subject to amendment,®® and 
where the creditor desires to file additional objec¬ 
tions to the schedule, a new trial may be granted 
with leave to amend the suggestions.®® It his been 
held, however, that the allegations of the contestor 
will not be allowed to be amended, after the jury 
is sworn, by inserting the name of another credi- 
tor.i 

Evidence. It is incumbent on the persons filing 
the counter allegations to show that they are cred¬ 
itors of the insolvent,® and the debtor may show 
that the contestor is not his creditor;® and if fraud 
is relied on, the contestor must show that it was 
against creditors who were such at the time of the 
alleged fraudulent conveyance and at the time of 
the trial,^ The burden of showing fraud is on the 
contesting creditors,® but the general rules of evi¬ 


dence in civil proceedings apply,® and such charges 
need not be proved beyond a reasonable doubt as 
in criminal cases.7 Something more than a sus¬ 
picion of artifice and deception is necessary to 
prove fraud.® The creditor may show that the debt¬ 
or was seen with money or other property shortly 
before his arrest,® and may question the debtor as 
to his giving an inventory to the officer who ar¬ 
rested him.i® The debtor and his wife may be 
called by the creditor as witnesses.^! 

A verdict must answer with reference to each 
charge and specification that it is true or untrue.^®^ 

Appeal. On the trial of charges of fraud, under 
some statutes, either party has a right of appeal 
from the decision and to a trial by jury,i® such 
appeal being in like manner as in civil actions,^^ 
and statutes giving this right to the creditor are 
not unconstitutional as placing the debtor twice in 
jeopardy.^® Under some statutes providing for 
trial of charges of fraud, a decision and finding of 
fraud is but one step in the procedure and sentence 
is necessary before the case reaches the stage of 
judgment from which the debtor can appeal.^® An 
appeal will not be allowed merely for the purpose 
of enhancing the punishment.^^ This right of ap¬ 
peal, although claimed by the creditor, does not 
make it less the duty of the examining magistrates 
to administer the oath to the debtor and issue the 
certificate thereof, where they decide that the 
charges of fraud are not maintained,^® nor will an 
appeal taken from the decision of the magistrate, 
finding the poor debtor guilty on charges of fraud 
filed, exempt the debtor from arrest on the execu- 
tion.i® 


93. Mass.—O'Connell v. Hovey, 126 
Mass. 310. 

23 C.J. p 964 note 35. 

94h Mass.—Liongley v. Cleavland, 133 
Mass. 256. 

96. N.Y.—Seward v. Wales. 68 N. 
Y.S. 42. 40 App.Div. 539, affirmed 
60 N.E. 1120, 167 N.Y. 638. 

96. N.J.—^Williamson v. Booram, 10 
N.J.Law 351. 

97. Mass.—Clatur v. Donegan. 126 
Mass. 28. 

96. Mass.—Liamagdelaine v. Trem¬ 
blay, 39 N.R 38, 162 Mass. 339. 

23 C.J. p 964 note 19. 

99. S.C.—Bowen v. Holleyman, 43 S. 
C.L. 66. 

23 C.J. p 964 note 20. 

1. U.S.—Newton’s Case, D.C., 18 P. 
CaB.No.10,188. 8 Cranch C.C. 467. 

8. U.S.—^Newton’s Case, supra. 

8. U.S.—Mandevllle v. Jamesson. D. 
C.. 16 F.Cas.No.9,011, 1 Oranch C.C. 
609. I 


4. U.S.—Ex parte Knowles. U.C., 14 
F.CaB.No.7,895. 2 Cranch C.C. 676. 

6. U.S.—Ex parte Knowles, supra. 
La.—Parlange v. His Creditors. 18 
La. 475. 

Mass.—Everett v. Henderson. 23 N.E. 
318. 160 Mass. 411. 

6. Mass.—Taylor y. Jacobs, 138 
Mass. 148. 

23 C.J. p 964 note 27. 

7. Mass.—Anderson v. Edwards. 123 
Mass. 273. 

8. N.C.—Hayes v. Lancaster, 163 S. 
E. 602, 202 N.C. 515. 

9. Oa.—Johnson v. Martin, 26 Ga. 
268. 

la N.J.—Bond y. Cox, 80 N.J.Law 
881. 

11. Mass.—^Anderson y. Edwards, 
123 Mass. 273. 


L. 108—Hedley y. Jordan, 31 S.C. 
L. 453. 

23 C.J. p 964 note 33. 

13. Conn.—^Wheatley y. Dubuc, 106 
A. 616, 93 Conn. 271. 

Mass.—Everett v. Henderson, 23 N. 
E. 313, 160 Mass. 411—Morse v. 
Dayton, 125 Mass. 47. 

N.C.—^Wilkings v. Baugham, 26 N.C. 
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23 C.J. p 964 note 41. 

14. Mass.—Everett v. Henderson, 23 
N.E. 318, 160 Mass. 411. 

16. Mass.—Stockwell v. Silloway, 
100 Mass. 287. 

16. Mass.—Morse v. O’Hara, 142 N. 
E. 40, 247 Mass. 183. 

17. Mass.—Smith v. Dickinson, 3 N. 
E. 40. 140 Mass. 171. 

23 C.J. p 966 note 44. 

18. Mass.—Ingersoll y. Strong, 9 
Mete. 447. 

19. Mass.—Fletcher y. Bartlett, 19 
Gray 49L 


18. B.C.-*Haviland y. Wolfl, 48 S.C. 
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c. Evidence 

In determining the truth and Juetlee of the appllca- 
tlopp the court will hear any legal and competent evi¬ 
dence. 

It is the duty of the court to hear and examine 
into the truth and justice of the application or peti- 
tion^O by hearing any legal and competent evidence 
adduced on the part of the petitioner ,21 or of any 
one or more of the creditors .22 The opposing cred¬ 
itors may introduce proof on the subject of the ar¬ 
rest of the debtor,23 or to show that the debtor has 
not complied with the provisions of the statute.24 
The debtor should answer under oath the ques¬ 
tions put to him on examination ;26 and he may 
prove by his own oath that he has been arrested 
and given the bond required by the statute in such 
case.23 On application to take the poor debtor's 
oath, any course of examination which would have 
a tendency to exhibit conduct of the debtor incon¬ 
sistent with the oath is pertinent and appropriate,27 
and the oath may be refused where one of several 
charges is proved,28 or where the debtor cannot 
account for the appropriation of money traced to 
his hands ;23 but no inquiry is permissible as to 
disposition of property prior to the contracting of 
the debt for which judgment was rendered.^® The 
debtor must make a true disclosure of his business 
affairs and property under oath, and the creditor 
may propose to the debtor any interrogatories per¬ 
tinent to the inquiry.3l Under some statutes the 


debtor has the burden of proving the facts stated 
in the oath and the facts stated in the certificate, 
and unless this burden is sustained the oath will be 
refused.22 It has also been held that if the debtor 
has property in his possession which is not in¬ 
cluded in his schedule, and on which he pays taxes 
as his own, the burden is on him to show that it 
does not belong to him.33 It has been held, how¬ 
ever, that the statement exhibited under oath by a 
petitioner for the benefit of the insolvent laws is 
prima facie correct; and the burden of proving it 
to be erroneous lies on the opposing creditors,34 and 
whether the statements made by a poor debtor at 
his examination before the justices are true, and 
if so whether they are consistent with the oath, are 
questions for the final decision of the magistrates 
under the statute.35 If petitioner departed from 
the state it is necessary, in some jurisdictions, to 
show that he went with a clear intention of return- 
ing.38 If the application is a second one, proof of 
a change of circumstances may be required by the 
court before any examination.37 

As to nature of action. Whether the action be¬ 
longs to the class in which a discharge may be 
granted cannot be determined by extrinsic evidence, 
but only from the record if such fact can be ob¬ 
tained therefrom ;38 but, in the absence of a stat¬ 
ute to the contrary,39 where the complaint contains 
several counts, on some of which a discharge may 
be granted, and where the verdict is a general one 


ga N.J.—Wallace v. Coll, 24 N.J. 
Law 600. 

Pa.—Hassingrer'a Case, 2 Ashm. 287. 
23 C.J. p 961 note 63. 

Bvideaoo held snldoieiit to ontltU 
delitor to dlBohargo 
N.J.—In re Walaska, 129 A. 418, 3 N. 
J.MIbc. 139. 

Bvidenoo hold inonilleiont to sup¬ 
port llnding that petitioner was In¬ 
solvent or had made complete sched¬ 
ule of property.—Abbrassart v. 
Bouchard, 241 IlLApp. 484. 

ai. N.J.—Wallace v. Coll, 24 N.J. 
Law 600. 

Pa.—Benney's Case, 1 Ashm. 261. 

23 C.J. p 961 note 64. 

aa. Me.—Marr v. Clark, 56 Me. 642. 
N.H.—-Bunker v. Nutter, 9 N.H. 664. 
N.J.--Wallace v. Coil, 24 N.J.Law 
600. 

aa. N.J.—Bond V. Cox, 30 N.J.Law 
381. 

ad. N.J.—Smick V. Opdycke, 12 N.J. 
Law 347. 

28 C.J. p 961 note 67. 

aa. N.Y.—People v. Behrman, La- 
lor 81. 

28 C.J. p 961 note 68. 


ag. N.J.—Hamilton v, Chevalller, 18 
N.J.Law 433. 

a?. Me.—Little v. Cochran, 24 Me. 
609. 

aa. Mass.—Macalgr's Case, 137 Mass. 
467. 

ao. Kan.—Heath v. Brown, 19 P. 
363. 40 Kan. 33. 

Qa.—Ex parte Bishop, T. U. P. Charit. 
267. 

23 C.J. p 961 note 62. 

aOi Me.—Ledden v. Hanson, 39 Me. 

356—Jewett v. Hines, 39 Me. 9. 
31. Me.—-Marr v. Clark, 66 Me. 642. 
N.H.—Bunker v. Nutter, 9 N.H. 664. 
23 C.J. p 962 note 64. 

за. Mass.—First People’s Trust v. 
District Court of Lawrence, 146 N. 
E. 353, 251 Mass. 206. 

33. S.C.—^Walker v. Briggs, 19 S.C. 
L. 118. 

34. Pa.—Hassinger’s Case, 2 Ashm. 
287. 

35. Me.—Ledden v. Hanson, 39 Me. 
356. 

зб. Pa.—Senior’s Case, 2 Ashm. 118. 

37. R.I.—In re Ballou. 7 R.I. 466. 

38. Ill.—Lipman v. Ooebel. 192 N.E. 
203, 367 111. 316, certiorari denied 
66 S.Ct. 608, 294 U.S. 712, 79 L.B!d. 
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1246—Buck V. Alex, 182 N.E. 794, 
360 Ill. 167. reversing 263 111. 

App. 556—McNamara v. Bird-Sykos 
Co., 262 Ill.App. 273—In re Peti¬ 
tion of Ploren. 251 Ill.App. 669— 
Masterson v. Furman, 89 Ill.App. 
291. 

23 C.J. p 962 notes 72-74. 
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In determining the question the 
court must keep in mind the charge 
as laid in the declaration, and the 
construction placed on the language 
found therein, together with the find¬ 
ing of the Jury.—Fromm v. Seyller, 
245 Ill.App. 392. 

Bacords of mimloipal eonrt were 
properly received in evidence to de¬ 
termine if malice was of the gist of 
the action.—In re Bobzin, 220 Ill. 
App. 470. 

39. Xa ZUlnois, since the amendment 
of July 11, 1936, Smith-Hurd St. c 77 
I 5, it is no longer the province of 
the county court to determine wheth¬ 
er malice was the gist of the action 
in which the judgment was recovered. 
That question, under the amendment, 
is left to the trier of facts in the 
action where the tort Judgment is 
obtained.—In re Monaco, 6 N.B.2d 
766, 287 111.APP. 640. 
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responsive to all the counts, the court may hear 
evidence to determine such fact,^^ and the petition¬ 
er has the burden of proving that the verdict and 
judgment were based on a count authorizing a dis- 
charge.^1 Evidence as to the occurrence on which 
the suit resulting in the judgment was based is not 
admissible, since the petitioner is not entitled to a 
new trial of such suit on the merits, the sole ques¬ 
tion being what determination was reached on the 
trial of the case .^2 

d. Order 

It It the duty of the court to make the proper and 
necetaary orders. 

It is the duty of the court hearing the applica¬ 
tion to make the requisite decisions and orders re¬ 
specting the property, etc., surrendered, and the dis¬ 
charge of the prisoner,^3 jf no sufficient cause is 
shown for disbelieving the prisoner’s oath or af¬ 
firmation and the proceedings are just and fair.^^ 


Although, in view of the harshness of the remedy, 
the debtor should be given the benefit of a doubt 
as to the regularity of the proceedings under which 
he was held,the granting of a discharge ordi¬ 
narily rests in the sound discretion of the court or 
officer hearing the petition therefor.^® Under the 
constitutions and statutes of some states, it is the 
duty of the court to discharge the debtor if he is 
without means or property with which to pay the 
judgment and has not secreted or assigned his prop¬ 
erty, notwithstanding the length of time which has 
elapsed since his arrest.^*^ The judgment of a court 
that the case is not one in which the debtor is en¬ 
titled to a discharge on schedule and assignment of 
his property is final and conclusive until reversed 
or otherwise annulled.^® It has been held that the 
discharge may be conditional.^® 

The order for the prisoner’s discharge should 
show on its face whether made in court or out of 
court,®® and it will not per se protect an officer 


4a Ill.—Petition of Blacklid^e, 195 
N.E. 3. 359 III. 482—Rosenberg: v. 
Ott, 1 N.E.2d 502. 286 Ill.App. 50— 
Stoike V. Bonasera, 243 Ill.App. 
281—^Abbrassart v. Bouchard, 241 
IU.APP. 484. 

SvldMuss lisld to •stablisli prlma 
facie that malice was not g:i8t of ac¬ 
tion.—Abbrassart V. Bouchard, su¬ 
pra. 

41. 111.—Petition of Blacklidge. 195 

N.E. 3, 369 Ill. 482—Buck v. Alex. 
182 N.E. 794, 360 Ill. 167, reversing 
263 Ill.App. 656—Jernberg v. Mix, 
66 N.E. 242, 199 Ill. 254. affirming 
100 Ill.App. 264—Rosenberg v. Ott, 
1 N.E.2d 502, 285 Ill.App. 50—In 
re Teiszerski, 272 Ill.App. 305— 
Gannon v. Kiel, 251 Ill.App. 389— 
Scanlon v. Whalen, 249 Ill.App. 19 
—Mantske v. Rhutassel, 248 Ill. 
App. 492—Kaplan v. Williams, 245 
lll.App. 642—Fromm v. Seyller, 245 
Ill.App. 392—Stoike v. Bonasera, 
243 Ill. App. 281—Abbrassart v. 
Bouchard. 241 IlLApp. 484—Peti¬ 
tion of Fetz, 239 Ill.App. 250—^In re 
Meinhardt, 202 Ill.App. 266—Mah¬ 
ler V. Sinsheimer, 20 Ill.App. 401. 
■vidonoo iMld iBvaflolent to show 
that malice was not of the gist of 
the action.—Chalukonis v. Jozwiak, | 
4 N.E.2d 782, 287 llLApp. 170. 

4a Ill.—Rosenberg v. Ott, 1 N.E.2d 
602, 285 IlLApp. 60. 

4a Ala.—Morrow v. Weaver, 8 Ala. 
288. 

23 C.J. p 966 note 64. 

CoaunitnMnt for oontompt 

In view of Gen.Li. c 224 § 11, where 
petitioner, taken on execution, during 
examination disclosed that after 
service he had assigned property for 
benefit of creditors which was not 
exempt, district court could commit 


him for contempt.—^Petition of Con¬ 
nors, 149 N.E. 669, 264 Mass. 103. 

44. N.Y.—Matter of Thomas, 10 
Abb.Pr.,N.S.. 114. 

23 C.J. p 966 note 65. 

45. Ill.—Lipman v. Goebel, 192 N.E. 
203. 367 Ill. 315, certiorari denied 
66 S.Ct. 608, 294 U.S. 712, 79 L.Ed. 
1246. 

4a Pa.—Kubit v. Witt, 193 A 81, 
127 Pa.Super. 434. 

Fraud 

Whether the debtor has been guil¬ 
ty of fraud or assigning or secret¬ 
ing his property rests in the Judicial 
discretion of the court.—Petition of 
Young, 192 A. 911, 327 Pa. 267. 

Where debtor is sick and further 
imprisonment may be a menace to 
his life, the court may, in an other¬ 
wise proper case, grant a discharge. 
—Sam Kass Corporation v. Kass, 1 
N.Y.S.2d 783, 165 Misc. 858—Wintner 
V. Aron, 260 N.Y.S. 226, 146 Misc. 313, 
affirmed 259 N.Y.S. 967. reargument 
denied 269 N.Y.S. 1023, 236 App.DiV. 
840. 

Where oontln u a uc e of couflaemeht 
will serve ao good purpose, the debt¬ 
or may be discharged.—In re Snyder, 
280 N.Y.S. 267, 165 Misc. 616, affirm¬ 
ed 280 N.Y.S. 259, 244 App.Div. 784. 

47. Pa.—Petition of Young, 192 A 
911, 827 Pa. 267—Bloomington v. 
Shapiro, 195 A 642, 129 Pa.Super. 
218—^Helferon v. Sieminskl, 43 
LiSck.Jur. 25—Petition of Di Maio, 
89 Pittsb.L.eg.J. 227. 
msoretlou before sixty days 

(1) Under 39 Pub.8t. i 12 it has 
been held that, before the expira¬ 
tion of sixty days after the commit¬ 
ment, the court may exercise its dls- 
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cretion in granting a discharge, but 
after sixty days have expired, if 
defendant complies with the law, he 
is entitled to a discharge.—Kubit v. 
Witt, 193 A. 81, 127 Pa.Super. 434— 
De Turk v. Gackenbach, 96 Pa.Super. 
38—Matz V. Haug, 80 Pa.Super. 683— 
Petition of Ostrowske, 79 Pa. Super. 
311—McFadden v. Stamm, 7 Pa.Dist. 
& Co. 763—De Many v. Walner, 44 
Pa.Co. 699—^DeLeo v. Pachloli, 66 
Montg.Co. 361. 

(2) Cases so holding have been 
criticized on the ground that Const, 
art 1 S 16 was apparently not taken 
into account, since under that pro¬ 
vision if a debtor is without means 
or property with which to pay the 
Judgment, has not secreted or as¬ 
signed any of his property, follows 
the procedure prescribed by statute, 
and there is not a strong presump¬ 
tion of fraud growing out of either 
the transaction which formed the 
basis of the Judgment or the pro¬ 
ceedings for discharge, he is entitled 
to a discharge without waiting sixty 
days.—Grisslnger v. Miller, 180 A. 
904, 119 Pa.Super. 283. 

(3) Even conceding that a dis¬ 
charge before the expiration of six¬ 
ty days is a matter of discretion, 
such discretion must not be abused. 
—Grisslnger v. Miller, 180 A 904, 
119 Pa.Super. 283. 

4a Ill.—People v. Hanchett, 111 Ill. 
90. 

49. Ohio.—Loines v. Philips, 2 Ohio 
313. 

23 C.J. p 966 note 67. 

sa N.Y.—^Hayes v. Bowe, 12 Daly 
193, 66 How.Pr. 847. 

28 CS.J. p 966 note 6a 
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acting under it, unless it contains recitals of all the 
facts necessary to give jurisdiction to the court 
granting it;®i but if the order fails in these par¬ 
ticulars the facts needful to give jurisdiction may 
be established aliunde.^^ If a discharge is denied 
after a jiiry trial the judgment against the debtor 
is “that he be precluded from any benefit under 
the act entitled,” etc.53 

Recommitment, Under some statutes, if the pe¬ 
tition is refused, but the petitioner is out on a pris¬ 
on-bounds bond, he will not be ordered into close 
custody.54 In some jurisdictions it has been held 
that the debtor may be recommitted if he fails to 
comply properly with the statute for the relief of 
honest debtors,®® or if the court has reason to be¬ 
lieve him guilty of fraud.®® The court, on refusing 
a discharge, may verbally order the debtor back 
into the officer's custody without process in the 
name of the people.®*^ 

Reconsideration of order. Where there has been 
no final order, the court has the power to reconsid¬ 
er its order refusing the oath to the debtor, and it 
may direct the clerk to remove the certificate for 
commitment from the execution, and, after rescind¬ 
ing the order, it may administer the oath and dis¬ 
charge the debtor.®® 

§ 448. - Record 

There should be a compliance with statutory require¬ 
ments as to matters which should appear of record In 
proceedings of this character, and the usual rules as to 
concluslveness of matters appearing of record apply. 
Where the statute so provides, a certificate of discharge 
should be given the debtor. 

Under some statutes the jail commissioners in 
hearing an application for discharge do not consti¬ 
tute a tribunal of record, and they are not required 
to keep any record of their proceedings.®® Under 
other statutes, however, the authority of the jus¬ 
tices before whom the examination and disclosure 
of a poor debtor took place must appear from the 
record, and nothing will be presumed in favor of 


the jurisdiction;®® but the record of the proceed¬ 
ings of justices administering a poor debtor's oath 
need not exhibit a compliance with statutory re¬ 
quirements which are merely directory.®^ It is 
competent for a justice, before whom a poor debtor 
is examined, to amend his record.®® A statutory 
requirement that a record as to the administration 
of the oath to the debtor shall be returned to the 
court within a prescribed time is merely directory.®® 

When the justices adjudicate, as appears by their 
record, that it does not appear from the debtor's 
disclosure that he had in his possession any account 
against anyone, the record is conclusive and can¬ 
not be contradicted by the debtor’s disclosure, signed 
and sworn to by him.®4 Where, however, the jus¬ 
tices adjudge property disclosed by the debtor not 
to be subject to a creditor's lien, when by the dis¬ 
closure it is clearly liable to be taken on execution, 
such adjudication is not conclusive, but is subject 
to revision in a suit on the bond.®® The record of 
one of the magistrates before whom application was 
made, that the other was necessarily absent at the 
time originally assigned for a hearing, and that the 
application was postponed for this cause, is suffi¬ 
cient evidence of a legal postponement.®® The rec¬ 
ord of the discharge of an insolvent is, in an ac¬ 
tion on his bond, conclusive as^ to his compliance 
with all things required by law to entitle him to a 
discharge.®*^ A discharge of a person by a court 
of competent jurisdiction, as a poor insolvent debt¬ 
or, cannot be impeached in a collateral way by proof 
that at the time of his discharge he was in posses¬ 
sion of a sufficient sum of money to pay the debt 
for which he was confined.®® 

Even if certiorari lies to bring up the record of 
the proceedings of justices of the peace as to the 
disclosure of a poor debtor before them, only the 
record of the inferior tribunal can be brought up, 
and no facts to affect it are admissible.®® The 
record of the justices of the peace, as to hearing 
the disclosure of and administering the oath to a 


61. N.Y.—Bullymore v. Cooper, 46 
N.Y. 236, afflrminir 2 Lans. 71— 
Seward v. Wales, 68 N.Y.S. 42, 40 
App.Div. 639, affirmed 60 N.E. 1120, 
167 N.Y. 538. 

23 C.J. p 966 note 69. 

52. N.Y.—Goodwin v. Griffis, 88 N. 

Y. 629, reversingr 26 Hun 61. 

23 C.J. p 966 note 70. 

63. U.S.—Newton's Case, D.C., 18 F. 
CaB.No.10,188, 2 Cranch C.C. 467. 

64. U.S.—Eckle v. Fitzgerald, D.C., 
8 F.Oa8.No.4,267, 4 Cranch C.C. 90 
—McClean v. Plumsell, D.C., 15 F. 
Ca8.No.8.693, 4 Cranch C.C. 86. 


55. Ga.—Mims v. Lockett, 20 Ga. 
474—Governor v. Kemp, 12 Ga. 466. 

23 C.J. p 966 note 73. 

56. Pa.—Mullen v. Wallace, 2 Grant 
389. 

67. Ill.—People v. Hanchett, 111 Ill. 
90. 

68. Mass.—Sallinger v. Hughes, 126 
N.E. 278, 235 Mass. 104. 

59. Vt.-—In re Blake, 176 A. 252, 107 
Vt. 18. 

00. Me.—Bowker v. Porter, 89 Me. 
604—Granite Bank v. Treat, 18 Me. 
340. 

61. Me.^lement v. Wyman, 81 Ma 
s 50. 


68. Mass.—Lincoln v. Cook, 124 
Mass. 383. 

63. N.H.—Allen v. Bruce, 12 N.H. 
418. 

64. Me.—Cannon v. Seveno, 4 A. 789, 
78 Me. 307. 

65. Me.—Jewett v. Rines, 39 Me. 9. 
66L N.H.—Chesley v. Welch, 10 N.H. 

261. 

67. Pa.—Sheets v. Hawk, 14 Serg. 
& R. 173, 16 Am.D. 486. 

63. Pa.—McKinney v. Crawford, 8 
Serg. & R. 361. 

69. Ma—^Pike v. Herrlman, 89 Ma 
62. 
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poor debtor, is not affected by the granting^ merely 
of a writ of certiorari to bring it before the court.*^® 
Under some statutes, an order made by a proper 
officer on the application of an insolvent debtor for 
exoneration or discharge from imprisonment is not 
appealable, and the remedy in such a case is by 
certiorari.71 

Certificate, Under some statutes it is the duty 
of the magistrates discharging a debtor to make out 
a certificate and deliver it to the debtor, this con¬ 
stituting the evidence on which the prison keeper 
is required to discharge him and the evidence of 
his exemption from imprisonment on that or any 
other execution, to be issued on the same judg¬ 
ment or any other judgment founded thcrcon,'^^ 
and is all that is required to complete the debtor’s 
discharge.^® In the absence of a statute to the 
contrary, they are not required to give the creditor 
a certificate of attachable interest in real estate dis¬ 
closed by the debtor, when the creditor is present 
by his attorney, unless requested to do so by such 
creditor or attorney, and a failure to do so does 
not affect the debtor’s discharge.^^ 

Where the statute prescribes the form, a compli¬ 
ance therewith is sufficient and nothing further 
need be inserted.*^® If the certificate states sub¬ 
stantially the facts entitling the debtor to his dis¬ 
charge it will be sufficient.'^® Should a certificate 
be pleaded, it must, however, appear to apply with 
requisite certainty to the execution mentioned in the 
declaration.77 The certificate of a justice that the 


poor debtor’s oath has been administered to an im¬ 
prisoned debtor, to be regular on its face, should 
contain a recital of all facts essential to give the 
justice jurisdiction to administer the oath.*^® The 
certificate need not be stamped.'’^® A creditor can 
take no advantage of any informality in the cer¬ 
tificate.®® 

If seasonably moved for, an amendment of the 
certificate will be allowed.®^ Where justices duly 
selected and qualified have administered the poor 
debtor’s oath, after an examination, to a debtor who 
had been arrested on execution and had given bond, 
they may amend their certificate conformably to 
the truth of the case,®® not only after the com¬ 
mencement of a suit on the bond®® but on the trial 
thereof.®^ 

The certificate of justices of their proceedings 
under an insolvent act is of itself evidence of the 
facts it contains,®® and a party claiming under such 
proceedings is not compelled to prove such facts 
by evidence aliunde the certificate.®® It is, how¬ 
ever, evidence only of the facts required by the 
statute to be stated in the certificate.®*^ A certifi¬ 
cate of a debtor’s insolvency is evidence only 
against plaintiff in the execution under which it 
was procured and his privies.®® 

In some jurisdictions the doctrine is expressly 
recognized that a creditor may go behind the cer¬ 
tificate of the magistrates and show irregularity 
in the preliminary proceedings, as for instance in 
the notice.®® In others, however, the adjudica- 


7a Me.—Clark v. Metcalf, 38 Me. 

122 . 

71. N.T.—In re Roberts, 70 N.T. B, 
5.^ How.Pr. 199, reversiner 10 Hun 
253. 

R.I.—Fainardi v. Dunn, 128 A. 207, 
46 R.I. 344. 

72. Conn.—Anderson v. Dewey, 100 
A. 99, 91 Conn. 510. 

28 C.J. p 967 note 8. 

78. Mass.—Butler v. Fairbanks, 4 
Gray 631. 

74. Me.—Cannon v. Seveno, 4 A. 789, 
78 Me. 307. 

78. Mass.—Butler v. Fairbanks, 4 
Gray 531. 

N.H.—Chesley v. Welch, 10 N.H. 261 
—^Keay v. Palmer, 6 N.H. 48. 

78. Conn.—Anderson v. Dewey, 100 
A. 99, 91 Conn. 510. 512. 

28 O.J. p 967 note 12. 

Date of sxeoutlOB. 

Where it appears by the Justices' 
certificate to what debt the proceed¬ 
ings related, their omission to insert 
the date of the execution on which 
the arrest was made will not render 


the proceedings void.—Burnham v. 
Howe, 23 Me. 489. 

Date of Judgment 
Where the citation and bond de¬ 
scribe the Judgment on which the 
debtor was arrested as rendered at 
a certain term of court, it is not a 
misrecital In the discharge to de¬ 
scribe it as rendered on a particular 
day of such term.—Gray v. Douglass, 
17 A. 320, 81 Me. 427. 

77. Vt.—Holbrook v. Pearce, 15 Vt. 
616. 

23 C.J. p 967 note 13. 

7a Conn.—^Anderson v. Dewey, 100 
A. 99, 91 Conn. 610. 

Adjournment 

A certificate by Justices that a 
poor debtor made a disclosure and 
they administered to him the oath 
required, on a day named, and that 
the hearing before them was pur¬ 
suant to a previous adjournment 
without certifying any time from 
which such adjournment was had, is 
invalid.—Bowker v. Porter, 89 Me. 
604. 

78. Ms.—Angler v. Smalley* 68 Me. 
426. 
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80. N.H.—Keay v. Palmer, 6 N.H. 
43. 

81. Me.—Scamman v. Huff, 61 Me. 
194. 

23 C.J. p 968 note 20. 

8a Me.—Burnham v. Howe, 23 Me. 
489. 

Mass.—^Ward v. Clapp, 4 Mete. 456. 
6a Mass.—Ward v. Clapp, supra. 

84. Me.—Burnham v. Howe, 23 Me. 
489. 

85. Md.—Winingder v. Diffenderffer, 
6 Harr. & J. 181. 

N.H.—Osgood V. Hutchins, 6 N.H. 
374. 

23 C.J. p 968 note 24. 

8a Md.—^Winingder v. Diffenderffer, 
6 Harr. & J. 181. 

87. Me.—Winsor v. Clark, 89 Me. 
428. 

28 C.J. p 968 note 26. 

sa Ky.—Smith v. Blunt, 2 A.K. 
Marsh. 522. 

88. Mass.—Baker y. Moffat* 7 Cush, 
259. 

28 aj. p 968 note 28. 
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tion of the magistrates respecting the notice and 
return is conclusive,unless its effect is destroyed 
by an agreed statement of facts or by a voluntary 
admission of illegal testimony,®^ The certificate, 
while prima facie evidence of jurisdiction of the 
justices, is not conclusive on the point, and want 
of jurisdiction may be shown.®2 Evidence to show 
that no legal service of the citation was made is 
admissible, although it may contradict the record 
and certificate of the magistrate who administered 
the oath.®3 

§ 449. — Validity and Effect of Discharge 

Fraud and concealment on the debtor'e part may in¬ 
validate his discharge, but mere irregularities will not 
render It void. An execution debtor regularly discharged 
as a poor or Insolvent debtor cannot be rearrested or 
imprisoned on the tame or a subsequent execution found¬ 
ed or issued on the same Judgment. 

Where an imprisoned debtor procures a dis¬ 
charge of the execution by false representation 
or concealment of the truth the discharge will be 
void.®^ A poor debtor’s discharge is not rendered 
invalid by reason of a mistake honestly madc,^^ 
by the fact that the oath was unnecessarily admin¬ 
istered to him,®® or by failure to pay an amount 
stipulated to be paid by him until the day of ad- 
journtnent of the proceedings.®^ A discharge is 
not invalidated because a poor debtor, before com¬ 


mencing his disclosure, delivered to his attorney 
a sum of money as payment in part of the amount 
he was indebted to him, and also for the payment 
of the justices’ fees for taking the disclosure.®® 
A discharge under the insolvent laws is valid, al¬ 
though the petitioner does not mention in the list 
of creditors returned to the court the name of plain¬ 
tiff at whose suit he is imprisoned, provided he has 
given the notice prescribed by the court.®® The 
creditor does not wsfive his right to object to the 
validity of the discharge by not accepting an of¬ 
fer of assignment of property to him by the debt¬ 
or.^ Except in so far as otherwise provided by 
statute,® an execution debtor regularly discharged 
as a poor debtor cannot be again arrested or im¬ 
prisoned on the same or a subsequent execution 
issued on the same judgment or one founded there¬ 
on,® or, as it is provided in some jurisdictions, from 
arrest or imprisonment for the same debt, costs, 
or charges.^ Under some statutes, where he sur¬ 
renders his estate to his creditors and is dis¬ 
charged, he is protected from arrest by any cred¬ 
itor to whom he was indebted at the time,® or who 
was duly notified as required by law.® This exemp¬ 
tion does not extend to another cause which did 
not exist at the time of the first arrest or imprison¬ 
ment.'^ It only confers immunity from arrest on 
account of any debt provable under such proceed- 


90. Me.—Gray v. Douglass, 17 A. 
320. 81 Mo. 427. 

23 C.J. p 968 note 29. 

91. Me.—Clement v. Wyman, 31 Me. 
50. 

92. Mo.—Granite Bank v. Treat, 18 
Me, 340. 

23 C.J. p 968 note 31. 

93. Me.—Cannon v. Seveno, 4 A. 
789, 78 Me. 307—Lewis v. Brewer, 
51 Me. 108—Baldwin v. Merrill, 44 
Me. 55. 

94. Mass.—Lewis v. Gamago, 1 
Pick. 347. 

95. Me.—Collins v. Lambert, 30 Me. 
185. 

M. Mass.—Hyatt v. Felton, 9 Allen 
378. 

97. Mass.—Osgood v. Kesar, 138 
Mass. 357. 

98. Me.—Levett v. Jones, 49 Me. 
355. 

23 C.J. p 968 note 40. 

99. Pa.—Commonwealth v. Corn- 
man, 4 Serg. & R. 2. 

1. Me.—Call V. Barker, 27 Me. 97. 

8. S.C.—^Man v. Lowden, 15 S.C.L. 
486. 

23 C.J. p 968 note 45. 

JnOgmsat la tmataxa j 

Under some statutes, a discharge, 
under poor debtors’ act, of defend¬ 
ant convicted of bastardy and Im- 

S8 C.J.S.-«3 


prisoned for failure to giveibond pre¬ 
cludes reimprisonment for obliga¬ 
tions accruing to time of imprison¬ 
ment, but contempt proceedings with 
same incidents os in divorce cases 
arc available for collection of subse¬ 
quent Installments due under order 
for support of child.—People v. John¬ 
son, 259 N.W. 343. 270 Mich. 622. 

3. Va.—Quinling v. Commonwealth, 
2 Va.Cas. 494. 

23 C.J. p 969 note 46. 

4. U.S.—U. S. V. Smith, D.C., 27 
F.Cas.No.16,327, 3 Cranch C.C. 66. 

23 C.J. p 969 note 47. 

6. N.J.—^West Hudson County Trust 
Co. V. Wichner, 187 A. 679, 121 N. 
J.Eq. 157. 

Habeas ooxpus 

If arrested on execution issued in 
a suit brought on the same Judg¬ 
ment, the debtor is entitled to be dis¬ 
charged on habeas corpus. 

Mass.—In re Davis, 111 Mass. 288. 
N.J.—Slate V. Ward, 8 N.J.Law 120. 
On motion 

The second execution will be set 
aside on motion, if there is no dis¬ 
pute as to the regularity of the dis¬ 
charge from the first execution.— 
In re Foord, 6 N.H. 810. 

Bnbssqnsnt judgment on prior dsbt 
If a person while he is applying 
for the beneht of the insolvent laws, 
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and previous to his liberation, has a 
Judgment rendered against him for 
a debt contracted previous to his 
confinement, and, after his discharge 
as an insolvent debtor, is arrested 
by virtue of an execution issued on 
that judgment and committed to jail, 
such arrest and imprisonment is un¬ 
lawful.—State V. Ward, 8 N.J.Law 
120 . 

6. N.C.—Williams v. Floyd, 27 N.C. 

649—Crain v. Long, 14 N.C. 371. 

23 C.J. p 969 note 62. 

7. Me.—McLaughlin v. Whitten, 32 

Me. 21. 

Fatnre matnrlng ilsbts 

“The relief which such statutes 
intended to give was release against 
imprisonment for failure to pay a 
past due debt, which might be col¬ 
lected in that manner; but such re¬ 
lease was clearly never Intended to 
apply to future maturing debts of 
like character—^and which were col¬ 
lectible by like procedure—through¬ 
out the natural life of the defaulting 
debtor, who in the meantime and in 
some manner might become possess¬ 
ed of property not reachable by the 
ordinary processes of enforcement, 
but which nevertheless enabled him 
to discharge the obligation at the 
time it became due and payable.**— 
Smith V. Smith, 152 S.W.2d 944, 946, 
287 Ky. 287. 
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ings and does not bar a subsequent suit for such a 
debt.® Such discharge of one judgment debtor from 
imprisonment will not release his codefendants so 
as to prevent the subsequent issuance of an exccu* 
tion against their persons or property,® and where 
a wife may be imprisoned on a body execution with¬ 
out her husband, the husband’s discharge as a poor 
debtor will furnish no legal reason for the exonera¬ 
tion of the wife.^® It does not discharge a surety 
for a stay of execution.^! It does operate as a 
release by act of law from performance of the 
condition of a bond for compliance with the re¬ 
quirements of the insolvency laws.i® The discharge 
of one who gives bond for his appearance to take 
the benefit of the insolvent law is binding on the 
sheriff who has the debtor in custody, whether the 
bond given is legal or illegal.^® A discharge, al¬ 
though erroneous, prevents the sheriff or the debt¬ 
or’s bailor from holding or restraining the debtor 
from going where he chooses.^^ 

As discharge of debt In the absence of a stat¬ 
ute to the contrary, the debtor’s discharge from 
arrest, without the consent of the creditor, by tak¬ 
ing the poor debtor’s oath does not discharge the 
debt.i® Under the statutes in some jurisdictions 
the arrest of the debtor and his subsequent dis¬ 
charge does not have the effect to bar the creditor 
from collecting his claim out of the debtor’s prop¬ 
erty.^® The property of an insolvent debitor ac¬ 
quired after his discharge is not exempted from 
the claims of his prior creditors, it is only his per¬ 
son which is protected,i7 Under a statute provid¬ 
ing that when the body of a party shall have been 
taken on an execution issued for that purpose, no 
other execution can be issued against him or his 


property, except in cases especially provided for 
by law, the exception means by statute or com¬ 
mon law. Accordingly, such a statute does not 
change the common-law rule that the judgment 
creditor may have execution against the property 
of the debtor, notwithstanding his prior discharge 
under a body execution taken on the same judg¬ 
ment, where such discharge was obtained without 
the creditor's consent by taking the poor debtor’s 
oath.i® 

Effect of discharge on second application. Where 
successive applications are allowed, a recognizance 
will be avoided by the discharge of the debtor by a 
qualified magistrate after due proceedings within 
the proper time, notwithstanding another applica¬ 
tion previously made with the proper time interven¬ 
ing to another magistrate by the debtor, and his 
failure to appear at the time and place fixed for this 
examination.!® 

Discharge in another state. A debtor’s body will 
not be exempt from arrest under execution in one 
state because he has been committed in another 
state for the same debt and has been there dis¬ 
charged.®® 

§ 450. Rearrest 

In th9 absence of fraud or an Illegal eseapd, ae m 
general rule a debtor once taken In execution and dia- 
charged from Imprieonment cannot be again rearrested 
on the same Judgment or debt. 

It is a general principle that a man shall not be 
taken twice in execution for the same cause,®! the 
arrest on execution by order of the creditor and 
discharge being considered at least to this limited 
extent as a satisfaction.®® Accordingly, in the ab¬ 
sence of fraud,®® or an illegal escape,®® when a 


8 . N.J.—^Bannister v. Miller, 82 A. 
1066, 64 X.J.Eq. 121, affirmed 87 A. 
1117, 64 N.J.EQ. 701. 

8. Mass.—^Kellogg; v. Underwood, 40 
N.E. 104, 163 Maas. 214. 
la Conn.—Hall v. White, 27 Conn. 
488. 

11. Pa.—Sharpe v. Speckenagle, 8 
Serg. & B. 463. 

18. N.J.—Sholes v. Eisner, 100 A. 
213, 90 N.J.Law 161. 

13. Pa.—Frick v. Kitchen, 4 Watts 
& S. 80. 

14. III.—People V. Hathaway, 102 
I11.APP. 628, affirmed 68 N.E. 1063, 
206 IlL 42. 

16. N.J.—^West Hudson County 
Trust Co. V. Wlchner, 187 A. 679, 
121 N.J.Eq. 157. 

'Tt is undoubtedly true, as con¬ 
tended by defendant that there are 
many statements In the books to the 
effect that at common Jaw the tak¬ 
ing of the body of the debtor In exe¬ 


cution is a satisfaction of the debt. 
This statement of the rule is a gen¬ 
eral one and may be technically cor¬ 
rect It certainly is correct while 
the debtor is in prison, because dur¬ 
ing that period no other process can 
issue to enforce the Judgment But 
this general rule has its exceptions; 
the cardinal exception being when 
the debtor is released or discharged 
without the consent of the plaintiff, 
it is no satisfaction of the debt. If 
the debtor escapes, dies in prison, or 
is discharged by operation of law, it 
is adjudged to be without the con¬ 
sent of plaintiff, and therefore no 
satisfaction of the debt."—Stephen¬ 
son V. Purchase, 182 N.W. 431, 214 
Mich. 96, 14 A.L..R. 496. 

18. Mich.—Stephenson v. Purchase, 
supra. 

28 C.J. p 969 note 64. 

17. Va.—^Payne v. Dudley, 1 Wash. 
196, 1 Va. 196. 

18L Mich.—Stephenson v. Purchase, 
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182 N.W. 431, 214 Mich. 96, 14 A. 
L..R. 496. 

18, Mass.—Sweeney v, Gillooly, 103 
Mass. 649. 

90. Conn.—^Woodbridge v. Wright, 3 
Conn. 623. 

Ga.—Joice v. Scales, 18 Ga. 726. 
N.J.—Wood V. Maltn, 10 N.J.Law 208. 
23 C.J. p 969 note 66. 

81. U.S.—Barnes v. VJall, C.C.R.I., 
6 F. 661. 

Mich.—Stephenson v. Purchase, 182 
N.W. 431. 214 Mich. 95, 14 A.L.R. 
496. 

23 C.J. p 970 note 69. 

89. Mass.—Little v. Newburyport 
Bank, 14 Mass. 443. 

S.C.—Aiken v. Moore, 19 S.C.L. 432. 

23 C.J. p 970 note 70. 

83. Mass.—Little v. Newburyport 
Bank, 14 Mass. 443. 

S.C.—Mack V. Garrett, 44 S.C.L. 79. 

84. Conn.—^Howard v. Lyon, 1 Root 
107. 

23 C.J. p 970 note 78. 
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judgment debtor has been taken in execution, and 
discharged by the creditor’s consent, he cannot be 
again taken on that execution or on any other which 
may be issued on that judgment.^B The debtor can¬ 
not be rearrested on the same execution against 
his body, where he enters into a recognizance in 
compliance with the statute where he is allowed 
to take the poor debtor’s oath or is excused by the 
nonappearance of the creditor from doing so;27 
where the release is through the failure and neg¬ 
lect of the creditor to pay the sheriff his statutory 
fees for the debtor’s keeping where the jailer 
refuses to receive and retain the body of the debtor 
delivered to his custody by the arresting officer 
or where the creditor elects to bring action against 
the sheriff for escape.30 Where, however, the 
debtor is illegally discharged from arrest,or for¬ 
feits his prison-bounds bond by breaking the pris¬ 
on bounds,32 it has been held that he may be re¬ 
taken on the original execution and committed to 
custody. Where a prisoner under execution be¬ 
comes insane and is discharged and sent to an 
asylum, he may, it seems, on being restored to san¬ 
ity, be arrested again by his creditors .22 

It seems that the debtor may sometimes by agree¬ 
ment,or by his acts and conduct,2B waive his 
right not to be arrested again on the same writ. 

A statute, providing that no person shall be im¬ 
prisoned within the jail liberties for a longer period 
than six months, and that on the expiration of such 
period he shall be discharged and that he shall not 
again be imprisoned on a like process issued in the 
same action or arrested in any action on any judg¬ 


ment under which the same may have been granted, 
refers only to a final process after an adjudica¬ 
tion fixing the amount due, and it does not include 
orders of arrest issued at the time of the com¬ 
mencement of the action or before recovery. Con¬ 
sequently, the fact that the debtor has been im¬ 
prisoned on mesne process and released on jail lib¬ 
erties does not prevent his further arrest on final 
judgment.®® ^ 

On subsequent writ. While a debtor is in the 
custody of the sheriff under an execution against 
the person, his creditor has no right to issue anoth¬ 
er execution against the person of defendant on 
the same judgment to the sheriff of another coun¬ 
ty,®^ and where, after arrest on an execution 
against the person, the writ is set aside as void, 
there cannot on a reversal of the order be a re- 
arrest under the same process; but a new execu¬ 
tion against the person will issue on the judgment.®® 
It has also been held, in the absence of a statute 
to the contrary, that the fact that a debtor was once 
imprisoned for debt on a void process will not pre¬ 
vent his rearrest and imprisonment for the same 
debt on a valid execution.®® 

After voluntary escape. Although there is au¬ 
thority to the contrary,^® it has usually been held 
that if the officer voluntarily permits the escape of 
a defendant in execution he cannot afterward re¬ 
take him^i without new process issued by the cred- 
itor,4® or at least without the permission of the 
creditor.^® The sheriff may, however, rearrest de¬ 
fendant in case the escape is negligent.*® If a de¬ 
fendant, taken into custody, has been released on 
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account of a temporary privilege, he may be ar¬ 
rested again on the same process after the privi¬ 
lege has expired.^5 The creditor may procure a 
second arrest of the party, who had been arrested 
or imprisoned, notwithstanding the escape volun¬ 
tarily permitted by the jailer.^® It has also been 
held that the right to sue out an alias execution can 


be assigned to the sheriff by parol or otherwise, and 
the sheriff may then exercise it in a manner ds am¬ 
ple as could the creditor himself.^*^ The right to 
imprison ceases where the creditor gives the debtor 
permission to go off the jail limits or to go at 
large,^8 unless it is otherwise provided by statute.*® 


XVIL WRONGFUL EZEOUTION 


§ 451. Nature and Grounds of Liability 

The wrongful issuance of execution, and wrong¬ 
ful levy, sale, and arrest are considered infra §§ 
452-455. 

Examine Pocket Parts for later cases. 

§ 452. —" Wrongful Issuance of Execution 

An execution iteuecl on a void, eatlefled, or extln- 
guiahed Judgment Is wrongful; and a party subjects 
himself to liability for abuse of process when he pro¬ 
cures the Issuance of an execution on a judgment which 
has been vacated or which he knows to have been ob¬ 
tained by fraud and perjury or to have been entered after 
the payment of the debt. 

Ah execution is wrongful where the writ is is¬ 
sued on a void judgment,®® or on a judgment which 
has been satisfied, either by payment®^ or by an ex¬ 
press agreement,®2 or on a judgment which has 
been extinguished by a valid discharge in bank¬ 
ruptcy.®® 

A party issuing an execution on a judgment for 
a debt which he knew to have been paid before 


the entry of the judgment is liable in an action for 
malicious abuse of legal process, whether or not 
he caused the judgment to be entered.®* It is an 
abuse of process to procure the issuance of an ex¬ 
ecution on a judgment which has been vacated®® 
or which was obtained by fraud and perjury, where 
the party suing out the execution knows that the 
judgment is false and fraudulent.®® 

§ 453. —- Wrongful Levy 

A wrongful levy conetltutee a trespasc. 

A wrongful levy constitutes a trespass;®^ a sale 
under such a levy is not necessary to consummate 
it.®8 A levy is wrongful where: It is made under 
a writ which was wrongfully issued;®® events sub¬ 
sequent to the issuance of the writ have made it 
improper to proceed thereunder;®® it is exces¬ 
sive;®^ it is made in an unauthorized,®2 or in an 
unreasonable and oppressive,®® manner; or it is 
made on property of a person other than the judg¬ 
ment debtor,®* or on property of the judgment debt- 
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or which is exempt.®* Further, a levy is wrong¬ 
ful if made first on a class of property which the 
statute provides shall not be taken until another 
class is disposed of®* or, where the judgment debt¬ 
or is allowed by statute the right to designate the 
property to be levied on, if he is denied this right,**^ 
or the levy is afterward made on property other 
than that designated;®* but no action lies for a 
levy on land unless personal property sufficient to 
satisfy the judgment has been tendered to the offi¬ 
cer,®* 

In particular cases, the matters complained of 
in respect of the levy or execution of the writ may 
not constitute a trespass or conversion or give rise 
to liability for damages,*^® as where there is no in¬ 
terference with, or disturbance of, possession,*^! 
there is a proper compliance with the writ and the 
judgment rendered is merely irregular and not 
void,'*2 the property is rightfully seized but is not 
sold because the mortgages thereon exceed in 
amount the highest bid,*^* or the levy is made before 
the expiration of the period within which the debt¬ 
or may claim exemptions.'^® 

Motive, It has been held that the motive is im¬ 
material where there is a wrongful levy;*^* but it 
has been also held that a person is not liable for 
an excessive levy where he acts on the advice of 
counsel who is honest in his belief that his client 
is entitled to the amount claimed.'^® 

§ 454. - Wrongful Sale 

An execution sale may be wrongful because, among 
other things. It embraces the property or Interest of a 


§ 455 

peroon other than the execution debtor or beceuee the Ic- 
euanoe or levy of the execution waa wrongful. 

A sale of property under execution is wrongful, 
and the injured party may recover in an appro¬ 
priate action for the damages sustained, where the 
original levy was wrongful,'^^ or where after the 
levy the judgment has been satisfied,*^* or a proper 
tender made of the amount due thereunder,*^* or 
where the sale is made under an execution issued 
on a judgment which iS afterward reversed,** or 
on an execution issued for a larger sum than is due 
on the judgment.*! 

A sale of the property of another person after 
notice of his claim is a conversion ;*2 an unlimited 
sale of partnership property under an execution 
against only one of the partners is wrongful;** 
and where there has been a conditional sale of 
property, the title to remain in the seller until pay¬ 
ment is made, a sale of such property under execu¬ 
tion IS wrongful unless made subject to the rights 
of the seller in the conditional sale.*® 

§ 455. -Wrongful Arrest 

Wrongfully causing the arrest of an execution debtor 
Is a trespass for which an action may be maintained. 

Causing the arrest of an execution debtor, where 
he has sufficient property to satisfy the judgment, 
is a trespass for which the person suing out the 
execution is liable,*® provided it appears that the 
debtor was ready to acquiesce in the taking of his 
property.*® An action of trespass will lie in cases 
where a person has been arrested on a process 
which was irregularly issued and void;*^ but where 
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the process is merely voidable, it is, until set aside, 
a justification for an arrest made thereunder.** 
Where a person is taken on a good and a bad ex¬ 
ecution at the same time, he can recover only for 
the damages which were suffered solely on account 
of the bad process.** 

A statutory penalty has been imposed in some 
jurisdictions for rearresting a debtor after dis¬ 
charge as an insolvent.** 

§ 456. Persona Entitled to Damages and 
Persons Liable 

a. Persons entitled to damages 

b. Persons liable 

a. Persons Entitled to Damages 

♦ 

The owner of, or any perion having an Intereat fn, 
property wrongfully taken under an execution may main¬ 
tain an action for damagee, provided he has auetalned 
Injury or prejudice and there hae been no waiver or ee- 
toppel on hie part. 

The owner of, or any person having an interest 
in, property who sustains an injury by the wrong¬ 
ful taking thereof under an execution may main¬ 
tain an action for the damages sustained;*^ and 
this right is not impaired by the fact that he pur¬ 
chased the property at the sale.** However, dam¬ 
ages will not be allowed to one whose rights are 
not prejudiced by the wrongful act,®* or to a claim¬ 
ant of the property whose title is involved in liti¬ 
gation,*i or to one who has no title or claim,** 
as, for instance, one holding under a conveyance 
void for fraud.*® If a person who owns the prop¬ 
erty jointly with the execution defendant sells his 
interest to the purchaser and voluntarily surrenders 
the possession, which has never been disturbed, he 
has no cause of action against plaintiff in the ex¬ 
ecution unless he alleges and proves that he sur¬ 
rendered the property under a mistake of law or 
fact.**^ 


In case of a mere wrongful levy, where an action 
of trespass is brought, plaintiff must have had ei¬ 
ther the actual possession or the right of posses¬ 
sion at the time of the levy.** In case of a wrong¬ 
ful sale, a conditional reversionary right of pos¬ 
session is sufficient to support the action.** The 
owner of an ultimate estate in chattels cannot main¬ 
tain an action on the case for a wrongful sale, al¬ 
though the officer professed to sell the entire prop¬ 
erty, since the sale passes only such an interest as 
the debtor has and the ultimate estate is not thereby 
interfered with.l 

Mortgagee. Under some statutes a mortgagee 
may recover where his rights have not been pro¬ 
tected.* 

Waiver or estoppel. One may be estopped to al¬ 
lege that a sale was wrongful;* but the receipt by 
plaintiff of the surplus produced by the sale, over 
and above the amount directed to be levied on the 
execution, is not an admission of the legality of the 
sale, so as to conclude him from subsequently ques¬ 
tioning it;® and, where there is timely complaint 
of an illegal seizure, a failure to take steps to pre¬ 
vent such seizure is not a waiver of the cause of 
action, even though such failure may be offered in 
mitigation of damages.® 

b. Peraona Liable 

(1) In general 

(2) Execution creditor 

(1) In General 

Persons who procure, direct, or assist In the commis¬ 
sion of a wrongful act by an offleer In issuing an execu¬ 
tion, or In making a levy or sale thereunder, are liable to 
the person Injured by the act. 

All persons who have anything to do with the 
wrongful issuance or levy of an execution, includ¬ 
ing persons who procure, direct, or assist in the 
commission of the wrongful act by the officer, are 
liable to the person injured thereby.® Even a stran- 
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gtr or person not a party to the suit who officiously 
directs an officer in making a wrongful levy,^ or 
who accompanies an officer and assists him in the 
commission of the wrongful act,^ is equally liable 
with the officer for the injury sustained. How¬ 
ever, one who merely instructs an officer as to his 
right or duty in the premises is not liable as a 
trespasser where the officer is not influenced there¬ 
by;* and one who merely requests the surety to 
sign an indemnity bond, and agrees to protect him 
from loss by reason thereof, does not thereby ren¬ 
der himself liable for the trespass to the owner of 
the property.^® 

Obligors on bond of indemnity. Where a bond 
of indemnity is given to an officer to induce him 
to make a levy on certain property, the obligors on 
the bond are jointly liable with the officer in case 
the levy proves to be illegal.^i This is also the 
rule where the indemnity bond is given, after seiz¬ 
ure of the property by the sheriff or constable, 
to induce him to proceed with the sale.^* It has 
been held, however, that this rule does not apply 
to mere sureties on the bond who do not act other 
than signing the bond;i^ they are responsible only 
so far as they may have directed or assented to 
the doing of the acts complained of.i® 

The purchaser at an execution sale who does 
nothing more than purchase is not liable in tres¬ 
pass for the act of the officer in making a wrongful 
levy and sale; his purchase does not make him a 
trespasser by relation neither is the purchaser 


liable in trespass for subsequently carrying away 
the goods purchased, provided he received posses¬ 
sion of the goods from the officer at the time of the 
sale,i^ but if the goods arc not delivered at the time 
of the sale he may be liable in trespass for subse¬ 
quently taking and carrying them away.^* If the 
purchaser causes any damage in removing the prop¬ 
erty he alone is liable therefor.^* 

A purchaser obtaining a judgment for posses¬ 
sion of property under an execution sale is not lia¬ 
ble for consequences of an erroneous judgment*® 

(2) Execution Creditor 

The liability of an execution creditor for a wrongful 
levy or tale under an execution does not rest on his 
causing the writ to be Issued and delivered to an officer, 
but rests on his direction or ratification, or assistance or 
participation In the commission, of the wrongful act, 
or on hie authorization of directions or Instructions given 
by his atterney. 

When plaintiff places his execution in the hands 
of an officer for service, he is presumed to intend 
that no action shall be taken thereunder not author¬ 
ized by the terms of the writ,*i and, in the absence 
of ratification, he will not be liable for a wrong¬ 
ful execution of the writ unless he ordered or di¬ 
rected the officer or participated directly or oth¬ 
erwise than by merely causing the issuance of the 
process and the delivery of it to the officer.** How¬ 
ever, if it is shown that the execution creditor ad¬ 
vised, directed, or assisted in, the commission of 
the unlawful act he will be equally liable with the 
officer for the injury sustained.** 


Minn.—Beede v. Nides Finance Cor¬ 
poration, 296 N.W. 413. 

Liability of: 

Attorney see Attorney and Client S 
62 b. 

Clerk of court see Clerks of 
Courts, 8 61. 

Persons for wrongful execution 
Issued by Justice of peace see 
the C.J.S. title Justices of the 
Peace 8 123, also 36 C.J. p 709 
notes 91-93. 

Sheriff or constable see the C.J.S. 
title Sheriffs and Constables 8§ 
62-90, also 67 C.J. p 817 note 
97-p 870 note 36. 

Sureties on sheriff's bond see the 
C.J.S. title Sheriffs and Consta¬ 
bles 88 184-187. also 67 C.J. p 
1027 note 94-p 1033 note 6. 

AffMLt 

Ga,—Chambers v. Self, 186 S.E. 203, 

63 Ga.App. 437. 

Oodebtor 

Ind.—Glover v. Horton, 7 Blackf. 295. 

Body MMOUtlOB 

N.T. —^Kreiser v. Scofield, 29 X.T.S. 

686, 9 Misc. 200. 

7. Kan.—Fish v. Street, 27 Kan. 270. 


Ky.—Youngs v. Moore, 7 J.J.Marsh. 
646. 

8. S.C.—McElhenny v. Wylie, 34 S. 
C.L. 284, 49 Am.D. 643. 

9. Ala.—Stallings v. Gilbreath, 41 
So. 423, 146 Ala. 483. 

la U.S.—Weller v. Hanaur. C.C.Pa., 
95 F. 236. 

11. N.C.—Martin v. Buffaloe, 38 S. 
E. 902, 128 N.C. 305, 83 Am.S.R. 
679. 

23 C.J. p 976 note 76. 

18. N.T.—Hayes v. Davidson, 34 
Hun 243, 6 N.Y.Civ.Proc. 377, re¬ 
versed on other grounds 98 N.Y. 
19, 7 N.Y.Civ.Proc. 46, 1 How.Pr., 
N.S., 310. 

13. Mo.—Long v. Robinson, 281 S. 
W. 78. 222 Mo.App. 503. 

14. U.S.—^Weller v. Hanaur, C.C.Pa., 
95 F. 236. 

23 C.J. p 976 note 78. 

15. U.S.—Weller v. Hanaur, supra. 
23 C.J. p 975 note 79. 

16. Pa.—^Ward v. Taylor. 1 Pa, 238. 
23 C.J. p 975 note 80. 

17. Pa.—Gloss V. Black, 91 Pa. 418 
—^Hammon v. Fisher, 2 Grant 330. 


18. Pa.—Talmadge v. Scudder, 88 
Pa. 617. 

19. Ky.—Davis v. Gott, 113 S.W. 
826, 130 Ky. 486. 

80. Ky.—Torian v. Caldwell, 181 S. 
W. 373, 167 Ky. 670. 

81. Ala.—Brock v. Berry, 31 So. 617, 
132 Ala. 95, 90 Am.S.R. 896. 

23 C.J. p 973 note 58. 

Xilmlted ImpUoatloB of authority 
Issuance of execution, without di¬ 
rection by judgment creditor as to 
its enforcement, implies authority of 
officer to whom issued to do only 
lawful act pursuant to its command. 
—Vangellow v. East Side Sav. Bank, 
11 N.Y.S.2d 982. 

88. Ill.—People, for Use of Boerger 
V. Martin, 29 N.E.2d 119. 306 Ill. 
App. 606—Bessennann v. Votupal, 
11 N.E.2d 46, 292 lll.App. 355. 

Kan.—Custer v. Royse, 204 P. 996, 
110 ]f^an. 397. 

Minn.—Lundgren v. Western State 
Bank of Duluth. 250 N.W. 1, 2, 189 
Minn. 476, 91 A.L.R. 919, citing 
Oorpns JnzlB. 

28 C.J. p 973 note 69. 

83. Cal.—McPhecters v. Bateman, 68 
P.2d 196, 11 Cal.App.2d 106. 
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The execution creditor may be liable for a wrong:^ 
ful execution in cases where no action will lie 
against the officer,there being defenses available 
to the officer which, as shown infra § 457 e, are 
not available to the execution creditor. 

For acts directed by attorney. An execution 
creditor is liable for a wrongful execution directed 
by an attorney whom he has retained generally to 
conduct the suit, or to recover the amount of the 
judgment.26 A fortiori, an execution creditor who 
refers an officer to his attorney for instructions is 
liable for an unlawful levy directed by the attor- 
ney.2® The mere presence, however, of the attor¬ 
ney of the execution creditor at the levy or sale 
will not render the execution creditor liable nor 
is he liable where the attorney gives unwarranted 
directions to the officer.^* 

For acts of officer subsequently ratified. An ex¬ 
ecution creditor who has not authorized or directed 
an unlawful levy or sale in the first instance may 
become liable by a subsequent ratification of the 
act of the officer.^s Where he refuses, on de¬ 
mand, to direct a release of property wrongfully 
seized,^® or where, with knowledge that a sale is 
wrongfully made, he becomes a purchaser of the 
property,^! or receives the proceeds of the sale,32 
there is a ratification of the wrongful act which 
renders him equally liable with the officer; but he 
will not be liable where he receives the proceeds 
in ignorance of the fact that the sale was wrong¬ 
fully made,33 or where the officer makes a mistake 


of law in judging of his official duty, as, distin* 
guished from a mistake of fact.34 It has also beeh 
held that, where the officer makes a wrongful seiz¬ 
ure under a valid writ, a subsequent receipt of the 
proceeds will not, without any other participation, 
make the execution creditor liable as a trespasser 
for the wrongful taking.*® 

Extent of liability. The liability of the execution 
creditor is limited to such damages as may have 
resulted from the particular act or acts which he 
has directed, authorized, or ratified.*® 

§ 457. Actions 

a. In general 

b. Conditions precedent 

c. Time to sue and limitations 

d. Parties 

e. Defenses 

f. Pleading 

g. Evidence 

h. Trial 

a. In General 

The appropriate remedy to redress a wrongful execu¬ 
tion or a wrongful act under an execution depends on 
the nature of the act complained of and the character of 
the relief sought. 

The nature of the action to be resorted to in the 
case of a wrongful execution or a wrongful act 
under an execution depends on the circumstances 
of the particular injury and the character of the 
relief sought.**^ Thus, if the act is done under void 


Fla.—Granat v. Biscayne Trust Co., 
147 So. 860, 109 Fla. 485. 

La.—Glangrosso v. Bernard, 127 So. 
418, 13 La.App. 488—Chatman v. 
Wren & Turner, 123 So. 483, 11 La. 
App. 224—Connell V. David Bern¬ 
hardt Paint Co., 6 La.App. 862, 
affirmed 112 So. 496, 163 La, 586. 

23 C.J. p 974 note 60. 

24. Wls.—Marks v. Wright, 61 N.W. 

882, 81 Wis. 672. 

23 C.J. p 974 note 62. 

26. Mich.—Foster v. Wiley, 27 Mich. 

244, 16 Am.R. 185. 

4 C.J. p 671 note 47. 

86 . N.T.—Armstrong v. Dubois, 1 
Abb.Dec. 8, 4 Keyes 291. 

21 C.J. P 974 note 66. 

SW. N.T.—^Welsh v. Cochran, 63 N. 
T. 181, 20 Am.R. 619, reversing 2 
Hun 676. 

28. N.Y.---WelBh V. Cochran, supra. 
6 C.J. p 671 note 48. 

28. Minn.—Lundgren v. Western 
State Bank of Duluth, 260 N.W. 1, 
2, 189 Minn. 476, 61 A.L.R. 916, 
citing Oospns Jtttiga 


N.Y.—Goebel v. Clark, 276 N.Y.S. 43. 
242 App.Div. 408. 

Okl.—Farris v. Castor, 99 P.2d 900, 
186 Okl. 668. 

Pa.—Shane v. Gulf Refining Co,, 178 
A. 738. 114 Pa.Super. 87. 

23 C.J. p 974 note 69. 

32. Minn.—Lundgren v. Western 

State Bank of Duluth, 260 N.W. 1, 
189 Minn. 476, 91 A.L.R. 919. 

31. N.T.—Goebel v. Clark, 276 N.T. 
S. 43, 242 App.Div. 408. 

23 C.J. p 974 note 70. 

32. Tex.—McKay v. Irion, App., 16 
S.W. 123. 

23 C.J. p 974 note 71. 

33. N.T.—Clark v. Woodruff, 88 N. 
Y. 618, affirming 18 Hun 419. 

23 C.J. p 974 note 72. 

34. Vt.—Hyde v. Cooper, 26 Vt. 662. 
23 C.J. p 974 note 73. 

36. Ohio.—Coe v. Higdon, 1 Disn. 

393, 12 Ohio Dec., Reprint, 691. 

28 C.J. p 976 note 74. 

36w 111.—Buchanan v. Goeing, 8 Ill. 
App. 636. 

28 C.J. p 974 note 61. 
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Damages in actions for wrongful 
execution see infra fi 468. 

37. 2vit in equity 

(1) As the relief afTordod by the 
legal remedies in the case of wrong¬ 
ful executions is full and ample, 
equity will not entertain a bill for 
this purpose except under extraordi¬ 
nary circumstances.—Van Nordon v. 
Morton, La., 99 U.S. 378, 26 L.Ed. 
463—23 C.J. p 976 note 6. 

(2) If there is a remedy by in¬ 
junction, in a case of wrongful seiz¬ 
ure, it is not exclusive and does 
not deprive a person injured by the 
wrongful seizure of his cause of ac¬ 
tion for damages.—Jackson v. 
Kirschman, La.App., 176 So. 106, af¬ 
firming 173 So. 662. 

(3) That plaintiff did not enjoin 
sheriff's sale did not preclude her 
recovery for illegal seizure, where 
plaintiff had proceeded by interven¬ 
tion and third opposition.—J. H Bell 
& Co. V. Trahan, La. App., 161 So. 
682. 

Actions to enforce and protect ex¬ 
emptions see the C.J.8. title Ex¬ 
emptions fS 143-166, also 26 C.J. p 
148 note 61-p 166 note 44. 
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process, trespass is the remedy,®* while case is 
the proper remedy for taking property under void¬ 
able process,*® or for maliciously suing out an ex¬ 
ecution on a voidable judgment,^® or for suing out 
an execution on a satisfied judgmental Ordinarily 
trespass is the remedy for a wrongful levy on prop¬ 
erty of a perspn other than the judgment debtor;^® 
and this remedy is independent of the technical 
rules applicable to malicious use or abuse of legal 
process ;43 but, where it is sought to charge the 
wrongdoers with exemplary damages because of 
malice and want of probable cause, malicious pros¬ 
ecution is the proper remedy.^^ persons may be 
liable for conversion, although not liable as tres¬ 
passers.^® An action to recover property or the 
value thereof, because wrongfully sold under ex¬ 
ecution, is properly treated as one for damages only, 
where plaintiff does not attempt to obtain posses¬ 
sion.^® 

The right to sue is not limited to an action on 
the indemnity bond.^*^ Actions against officers or 
indemnitors are discussed in the C.J.S. title Sheriffs 
and Constables §§ 146-167 also 57 CJ. p 936 note 
71--P 980 note 1. 

Independent proceeding. The action in which the 
execution issued and a subsequent action in tort 
to recover damages for an unlawful and excessive 
levy are separate and independent proceedings,^® 
and, therefore, service of summons on defendant 
in the subsequent action is necessary, even though 
he was plaintiff in the former action,^® 

b. Oonditions Precedent 

In an action for wrongful execution plaintiff must 
comply with the necessary conditions precedent. 

A party claiming that his goods had been unlaw- 

38. S.C.—McCool v. McCluny, 16 S. 

C.L. 486. 

23 C.J. p 976 note 98. 

39. Ark.—Dixon v. Watkins, 9 Ark. 

139. 

40. Pa.—Barnett v. Reed, 61 Pa. 190, 

88 Am.D. 674. 

41. N.Y.—Brown v. Peeter, 7 Wend. 

301. 

43. Cal.—MePheeters v. 

53 P.2d 196, 11 C;^l.App.2d 106. 

Ga.—Baldwin v. Davis, 4 S.R2d 458, 

188 Ga. 587—Duncan v. Ellia, 11 S. 

E.2d 841. 63 Oa.App. 687. 

23 C.J. p 976 note 8. 

43. Ga.—Baldwin v. Davis, 4 S.E.2d 
458, 188 Ga. 587—Duncan v. Ellis, 

, 11 S.E.2d 841, 63 Ga.App. 687. 

44. Cal.*—MePheeters v. Bateman, 

63 P.2d 196, 11 Cal.App.2d 106. 

4Un Ala.—Stalllnffs V. Qilbreath, 41 
So. 428, 146 Ala. 483. 


fully sold at sheriff’s sale should, in order to main¬ 
tain trespass, move to have the sale set aside.®® A 
person whose property is wrongfully taken under 
an execution against another person is not bound 
to file a claim and obtain a favorable decision there¬ 
on, or to notify the officer that the property is his, 
or to oppose the sale, but may at once seek relief 
by suit.®i Where one not the owner of property 
pledges it to secure a iv>te without authority so to 
do, and it is sold on execution as the property of 
the pledgor, the real owner, in an action for con¬ 
version, is not obliged to pay the note nor tender 
the amount thereof.®* Further prosecution of a 
pending claim of exemption is not a condition pre¬ 
cedent where an alias execution has been issued 
and levied in violation of a stipulation.®* 

Wrongful arrest. Where an execution debtor is 
arrested under process issued on a judgment which 
has been paid or otherwise discharged, it is not 
necessary to obtain a rule setting aside the process 
as a condition precedent to the right to maintain 
an action for the wrongful arrest,®^ but the rule is 
otherwise where the process is merely voidable.®® 

c. Time to Sue and Limitations 

In actions for wrongful execution, a right of action 
accrues, and the applicable statute of limitations com¬ 
mences to run, at the time of the wrongful act of which 
complaint is made. 

The mere seizure of one’s property under execu¬ 
tion against another gives an immediate right to 
sue;®® and where a writ is wrongfully levied a 
right of action accrues at the time of the levy®^ 
and the owner of the property may recover, al¬ 
though no sale was made until after his suit was 
brought.®* 

In an action of trover for the taking of goods 

51. Ga.—Baldwin v. Davis, 4 S.E.2d 
468. 188 Ga. 687. 

La.—Duperron v. Van Wlckle, 4 Rob. 
39. 39 Am.D. 509. 

58. Tex.—Stephenville First Nat. 
Bank v. Thomas, Clv.App., 118 S. 
W. 221. 

53. Idaho.—Van Sickle v. Barnett, 
216 P. 1038, 37 Idaho 407. 

54. N.Y.—Deyo v. Van Valkenburgrh, 
6 Hill 242. 

55. N.Y.—Deyo v. Van Valkenbur^h, 
supra. 

23 C.J. p 976 note 9. 

63. Ky.—Brock v. Church, 6 Ky.L. 
856. 

Or.—Sabin v. Chrisman, 176 P. 622, 
90 Or. 85. 

57. La.—Haas v. Buck, 162 So. 181, 

182 La. 666. . 

58. Pa.—Graham v. Lane, 8 Brewst. 
92. 


Bateman, 


Action for conversion for wrongful 
seizure and disposition of property 
under execution see the C.J.S. title 
Trover and Conversion S 40, also 
65 C.J. p 33 note 65. 

46. Utah.—Larsen v. Ryan, 180 P. 
178, 64 Utah 260. 

Replevin to recover property seized 
under execution see the C.J.S. title 
Replevin fin 26-29, also 54 C.J. p 
426 note 64-p 429 note 6 . 

47. La.—Hodge v. Monroe Mercan¬ 
tile Co., 30 So. 142, 105 La. 668. 

Mo.—State v. Donnelly, 9 Mo.App. 
619. 

4a Ark.—Bridwell v. Anderson, 166 
S.W.2d 231. 

49. Ark.—Bridwell v. Anderson, su¬ 
pra. 

5a Pa.—Holfelder v. Schrarntti, 100 
A. 267, 266 Pa 498. 
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under an execution which is irregular and voidi the 
statute of limitations runs from the date of the 
original taking of the goods and not from the date 
that the execution was set aside.®® Where the ac¬ 
tion is for wrongfully suing out an execution on a 
satisfied judgment the statute begins to run from 
the time the execution is sued out,®® and is not 
suspended by an injunction restraining the enforce¬ 
ment of the execution.®! The period of limitation 
depends on the statutes of the state where the ac¬ 
tion is brought. The application of particular stat¬ 
utes is considered in the CJ.S. title Limitations of 
Actions §§ 78, 79, also 37 C.J. p 779 note 37, p 780 
note 60. 

d. Parties 

Qaneral rulat relating to partloa uaually ara ap- 
plicabla In actions for wrongful axacutlon. 

General rules relating to parties ordinarily ap¬ 
ply in actions for wrongful execution.®® If proper¬ 
ty belonging to different persons is wrongfully tak¬ 
en under the same execution, the owner of each 
parcel should sue separately for the injury sus¬ 
tained.®® 

Several defendants cannot be proceeded against 
jointly for a wrongful execution unless they are 
jointly liable, and to create such a liability there 
must have been a concert of action between them.®® 
In actions by the execution defendant and a mort¬ 
gagee of the property for wrongful execution by 
levying on mortgaged property .after satisfaction 
of the judgment and without taking a bond to pro¬ 
tect the encumbrancer, the purchaser at execution 
sale should be made a party defendant so as to set¬ 
tle the entire controversy in one suit.®® 

Substitution of parties. Under statutory author¬ 
ity, the execution creditor may be substituted as 
a defendant where the action has been brought 
against the officer.®® 


6. Bef eiiM8 

In aetloni for wrongful oxeeutlon, dofentot appro- 
prlato to tha form of action choaen may ba praaantad 
whara they hava not boon walvad; but aoma dafanaaa 
opan to an ofllear ara not avallabla to an axacutlonr 
eraditor or othar dafandant. 

When plaintiff has an election of remedies to 
redress a wrongful execution, the form of action 
chosen is open to all the defenses peculiar to that 
form of action,®^ provided they have not been 
waived.®* Fraud is a defense.®* It is also a de¬ 
fense that the sale was abandoned and the property 
left in plaintiff's possession.*^® It is no defense that 
the judgment creditor derived no advantage from 
the levy,7i qj. that defendant was acting in aid of 
the officer, when the assistance was not rendered at 
the officer's request,*^® or, to an action for a wrong¬ 
ful sale of exempt property, that the debtor had at 
the time of the levy and sale other property con¬ 
cealed sufficient to pay the debt.*^* 

If plaintiff claims as a purchaser from the judg¬ 
ment debtor, it is no defense that the sale was in 
violation of the revenue laws where neither of the 
parties had repudiated the contract and it has been 
fully executed.^® If defendant does not show the 
legality of the execution, the invalidity of the 
transfer from the judgment debtor to plaintiff is no 
defense.*^® 

Recovery of the property wrongfully taken does 
not bar an action for the unlawful seizure and de¬ 
tention;*^® but a recovery of damages against the 
sheriff for the trespass is a bar to an action against 
the purchaser to recover the property.^*^ 

There are some defenses open to an officer which 
are not available to another defendant, such as the 
execution creditor.*^® For example, statutes re¬ 
leasing an officer from liability for seizing prop¬ 
erty claimed to be owned by a person other than the 
judgment debtor where no demand is made,*^® or 
a claim is interposed,*® or there is an interpleader 


59. N.Y.—^Read v. Markle, 3 Johns. 
623. 

60. Gal.—^Wood V. Currey, 67 Cal. 
208. 

61. Cal.—Wood v. Currey, supra. 
68. U.S.—Hoxsle v. Nodine, Alaska, 

128 F. 879, 61 C.C.A. 223. 

68 . Ky.—^Weddinffton v. McGuire, 12 
Xy.L. 143. 

64. 17.8.—Hoxsle v. Nodine, Alaska, 
128 F. 879, 61 C.C.A. 223. 

28 C.J. p 976 note 14. 

65. Ky.—Davis v. Gott. 118 S.W. 
, 826, 180 Ky. 486. 

66. Ky.—Gunn v. Oudehus, 16 B. 
Mon. 447. 

28 C.J. p 976 note 16. 


67. Ala.—Meredith v. Richardson, 
10 Ala. 828. 

68. La.—^J. E. Bell & Co. v. Trahan, 
App., 161 So. 682. 

69. Ark.—^Harris v. Stewart, 47 S. 
W. 634, 66 Ark. 666. 

7a Ky.—Heard v. Hlxffinbotham, 
182 S.W. 846, 168 Ky. 668. 

71. La.—^Lawrence v. Hozey, 6 Rob. 
386. 

Mo.—State v. Mitchell, 1 Mo.App. 
886 . 

23 C.J. p 978 note 64. 

78. N.Y.—Merrill v. Near. 6 Wend. 
237. 

78. Mo.—Megehe v. Draper, 21 Mo. 
610, 60 Am.D. 246. 

842 


74. Mich.—^Wessels v. Beeman, 49 
N.W. 483, 87 Mich. 481. 

75. S.D.—Hewett v. Usher, 78 N.W. 
993, 11 S.D. 6I2; 

7a Ark.—^Walker v. Fuller, 29 Ark. 
448. 

23 C.J. p 978 note 62. 

77. Ky.—Seber v. Nelson, 5 Ky.Op. 

101 . 

7a Ala.—Hutchinson v. Weaver, 98 
So. 899, 208 Ala. 280. 

7a Minn.—^Lundgren v. Western 

State Bank of Duluth, 260 N.W. 1, 
189 Minn. 476, 91 A.L.R. 919. 

sa Ala.—^Hutchinson v. Weaver, 98 
So. 899, 208 Ala. 280. 

28 C.J. p 972 note 11 [f]. 
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issue^^ do not apply where a person other than the 
officer is sought to be held liable. While a writ 
of execution, valid on its face and issued out of a 
court having jurisdiction of the subject matter and 
apparent jurisdiction in the particular case, affords 
complete protection to an officer from liability for 
any proper or necessary act done thereunder, see 
the C.J.S. title Sheriffs and Constables § 122, also 
57 C.J. p 916 note 71, the execution creditor who 
caused the writ to be issued or directed the levy or 
sale must show a regular and valid judgment,*^ 
and when once set aside, the judgment and execu¬ 
tion can no longer be set up by the party causing 
the same to be entered and issued as a defense for 
anything done under them.®3 A party may, how¬ 
ever, justify under a regular execution although 
the judgment is erroneous, until the judgment is 
set aside,and the same rule applies to an execu¬ 
tion which is irregular but not void.®® 

f. Pleading 

General rulea of pleading apply In actlona for a 
wrongful execution or a wrongful act under an execu¬ 
tion. 

General rules of pleading ordinarily apply in ac¬ 
tions for a wrongful execution or for a wrongful 
act under an execution.®® The declaration, peti¬ 
tion, or complaint must state facts sufficient to show 
a cause of action.®^ If several articles are sold, it 
should state the particular articles and the value 
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of each or show some reason why such statement 
cannot .be given.®® Where the fact that the act 
complained of was done maliciously is relied on, it 
i 9 not necessary that the word “malice” should be 
used if language describing or defining it is used.®® 
Immaterial allegations may be stricken out.®® 

Plea or answer. If defendant attempts to justify, 
under a special plea of title and possession, he 
must aver every material fact necessary to consti¬ 
tute a title.®^ A plea confessing the taking, but 
alleging that the property was taken under legal 
process, regularly issued out of a court of compe¬ 
tent jurisdiction against the execution defendant, 
must also allege that the property was his, or it 
will be demurrable.®® Fraud as a defense must be 
specially pleaded.®® 

Replication. In an action of trespass for a 
wrongful arrest, a replication to a plea of justifica¬ 
tion under legal process does not sufficiently allege 
a payment of the judgment unless it states facts 
showing that the payment was made and received 
in discharge of the debt and so as to extinguish 
it.9® 

g. Evidence 

General riilee of evidence usually apply In actions for 
wrongful execution. 

General rules of evidence ordinarily apply in ac¬ 
tions for wrongful execution.®® The burden of 
proving the ownership,®® seizure,®*^ conversion,®® 
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81. Pa.—Breyer Ice Cream Co. v. 
Rudley, 171 A. 96, 111 Pa.Super. 
604. 

Xaetitntioa or aPaadoanieiLt of Uu 
terpleader prooeedlaga by claimant 
does not prevent recovery from Judg:- 
ment creditor in action of trespass. 
—Summit Hosiery Co. v. Gottschall, 
141 A. 29S. 292 Pa. 464. 

88. Minn.—Beede v. Nides Finance 
Corporation, 296 N.W. 413, 416, cit¬ 
ing Corpus Juris. 

23 C.J. p 978 note 48. 

88. Minn.—Beede v. Nides Finance 
Corporation, supra, citing Corpus 
Juris. 

23 C.J. p 978 note 61. 

84. U.S.—Bank of the United States 
V. Bank of Washington, D.C„ 6 
Pet. 8. 8 Li.Ed. 299, reversing 2 F. 
Ca8.No.947, 4 Cranch C.C. 86. 

Vt.—^Allen V. Huntington, 2 Aik. 249, 
16 Am.D. 702. 

85. N.Y.—RosenHeld v. Palmer, 6 
Daly 316. 

88 . Iowa.—^Klng v. Nelson, 94 N.W. 
1096, 120 Iowa 606. 

87. Cal.-*Mlller v. Price, 284 P. 

1035, 108 Cal.App. 650. 

Oa.—Brown v. Smith, 166 S.B. 243, 
176 Qa. 470—George Muse Cloth¬ 


ing Co. V. Lee, 166 S.E. 281, 42 
Ga.App. 363. 

La.—Fontenot v. Stark, App., 192 
So. 660. 

23 C.J. p 976 note 18. 

Vortious aotiou of JuAgmeut creditor 

(1) Judgment debtor suing estate 
of Judgment creditor for unlawful 
seisure under execution should al¬ 
lege facts showing affirmative torti¬ 
ous action of deceased Judgment 
creditor.—Granat v. Biscayne Trust 
Co., 147 So. 860, 109 Fla. 486. 

(2) A complaint, not alleging ex¬ 
pressly or impliedly that Judgment 
creditor suggested to or directed co¬ 
defendant constable how he should 
keep automobile, seised by him under 
execution, pleaded no cause of action 
against Judgment creditor for dam¬ 
age to automobile because of con¬ 
stable’s negligent exposure thereof 
to cold.—Vangellow v. East Side Sav. 
Bank, 11 N.Y.S.2d 982. 

Owuemhip at time of oouveraioa 
is suffioieutly alleged by pleading 
ownership on day levy was made.— 
Klus V. Lamire, 230 P. 864, 71 Mont. 
446. 

Complaiut held to state oauee of ao- 
tiou 

La.—Harris v. Creco, 1 La.App. 216. 
23 C.J. P 976 note 18 [a]. 

843 


88 . Tex.—Beck v. Avondino, 18 S. 
W. 690. 82 Tex. 314. 

89. Iowa.—Gensburg v. Field, 74 N. 
W. 3, 104 Iowa 599. 

90. Iowa.—King v. Nelson, 94 N.W. 
1095, 120 Iowa 606. 

23 C.J. p 976 note 19. 

91. Vt.—Gleason v. Howard, Brayt. 
p 190. 

23 C.J. p 977 note 24. 

98. Ala.—Hill V. Elmore, 79 So. 148, 
16 Ala.App. 474. 

93. Colo.—Koerner v. Wilson, 274 
P. 737, 85 Colo. 140, 63 A.L.R. 227. 

Tex.—Willis v. Hudson, 63 Tex. 678. 

94. N.H.—Breck v. Blanchard, 22 N. 
H. 303, 20 N.H. 323, 51 Am.D. 222. 

96k Mont.—^Klpp v. Silverman, 64 P. 
884, 26 Mont. 296. 

96. Mont.—^Kipp v. Silverman, su¬ 
pra. 

Tex.—Willis v. Hudson. 10 S.W. 713, 
72 Tex. 698. 

97. N.C.—O’Brlant v. Wilkerson, 80 
S.E. 126, 122 N.C. 304. 

Tex.—Willis V. Hudson, 10 S.W, 718, 
72 Tex. 698. 

23 C.J. P 977 note 29. 

96L Tex.— ^Willis V. Hudson, supra. 
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and value^^ of the gfoods is on plaintiff, as is also 
that of proving any circumstances of oppression or 
malice attending the levy or sale, as a basis for 
exemplary damages.^ However, where property 
wrongfully levied on is in possession of claimant 
at the time of the levy, his possession is prima facie 
evidence of ownership, and the burden is on de¬ 
fendant to show the contrary.^ 

Where a sale is made in a manner other than, 
that which the statute directs, the presumption is 
that the price realized is less than if the statute 
had been complied with.3 Where time is material, 
the burden is on plaintiff to prove that the levy was 
made at such a time as to be wrongful.^ 

Admissibility. Evidence which is competent, rel¬ 
evant, and material is admissible,^ provided it is 
within the issues raised by the pleadings.® How¬ 
ever, evidence having no tendency to throw light 
on the real issues,^ or which merely tends to arouse 
the animosity of the jury,® is not admissible. Evi¬ 
dence of the cost price of property levied on,® and 
also of what the property brought at the execution 
sale,^® is admissible to show actual value. 

Weight and sufficiency. The sufficiency of the 
evidence to show the ownership,!^ amount,^® and 
valued® of the property seized, a wrongful act,i^ 
defendant’s connection therewith,^® and actual dam¬ 


ages resulting therefrom,as well as ks' suffi¬ 
ciency to warrant or sustain a verdict for plain- 
tiffin or defendant,depends on the evidence in 
the particular case. The existence of the execu-; 
tion must be established by the production of the 
writ itself, or by proof of its loss or destruction and 
of its contents.!® 

h. Trial 

General rules governlno the trial of civil actions or¬ 
dinarily control the trial of actions for wrongful execu¬ 
tion. 

The trial of an action for wrongful execution 
is usually governed by the rules regulating the trial 
of civil actions.2® 

Questions of law and fact. The question of own¬ 
ership is ordinarily one for the jury,®! as is the 
question as to whether the judgment creditor is lia¬ 
ble on the ground that he has ratified the acts of 
the levying officer,®® and the question as to whether 
circumstances exist justifying the imposition of ex¬ 
emplary damages.®® The court should®^ or should 
not®® direct a verdict for defendant accordingly as 
the evidence is insufficient or sufficient to author¬ 
ize submission of the case to the jury. ' 

Instructions. The necessity for,®® and sufficiency 
01 ,®*^ instructions in actions for wrongful execu¬ 
tion are governed by the rules applicable to in- 


99. Mont.—Kipp V. Silverman, 64 P. 
884, 25 Mont. 296. 

Tex.—Willis v. Hudson. 10 S.W. 713, 
72 Tex. 698. 

1. Tex.—^Willis y. Hudson, supra. 

8. Fla.—^Mayer v. Wilkins, 19 So. 
682, 87 Fla. 244. 

3. Tex.—Gunter v. Cobb, 17 S.W. 
848, 82 Tex. 598. 

4. Or.—Hume v. Rice, 167 P. 578, 
86 Or. 93. 

6* N.T.—Koenlgsberg v. Blau, 119 
N.Y.S. 708. 

23 C.J. p 977 note 36. 

6. Pa.—^Liee v. Conard, 1 Whart. 155. 
23 C.J. p 977 note 37. 

7. Mont.—^Kipp v. Silverman, 64 F. 
884, 25 Mont. 296. 

23 C.J. p 977 note 38. 

N.T.—Montignanl v. E. V. Cran¬ 
dall Co., 64 N.Y.S. 517, 84 App.Dlv. 
228. 

28 C.J. P 978 note 89. 

9. Mont—^Kipp V. Silverman, 64 P. 
884, 26 Mont 296. 

Pa.—McElrath v. Kintzlng, 6 Pa. 336. 

la N.Y.—Montlanani v. B. V. Cran¬ 
dall Co., 64 N.Y.S. 517, 34 App.Diy. 
228. 

UUh.—White V. Pease, 49 P. 416, 16 
Utah 170. 

23 C.J. p 978 note 41. 


111. Cal.—Smart v. Sosey, 193 P. 

! 167, 49 CaLApp. 332. 

La.—Sims v. Matassa, App., 200 So. 

666 . 

Minn.—Northern Timber Products 
Co. V. Stone-Ordean-Wells Co., 180 
N.W. 920, 148 Minn. 69. 

N.Y.—Stambler v. Walsh, 220 N.Y.S. 
41, 219 App.Dlv. 732, modified on 
other grounds 222 N.Y.S. 904, 220 
App.Dlv. 771. 

23 C.J. p 978 note 48. 

19. La.—Chatman v. Wren & Turn¬ 
er, 123 So. 483, 11 La.App. 224. 

13. N.Y.—Dal V. Dimon, 126 N.Y.S. 
91. 

23 C.J. p 978 note 44. 

14. Mont.—^Beyerleln v. Whitcomb, 
26 P.2d 349, 95 Mont 293. 

16. N.Y.—Schuler v. Roberts, 21 N. 
Y.S. 27. 

16. Idaho.—Beloit V. Green, 251 P. 
621, 43 Idaho 266. 

Special or substantial damages 
Ark.—Brldwell V. Anderson, 166 8. 
W.2d 281. 

17. Cal.—Karst v. Finn, 178 P. 973. 
39 Cal.App. 369. 

18. S.D.—Drew v. Lawrence, 169 N. 
W. 274, 87 S.D, 620. 

19. S.D.—Hewitt v; Usher, 78 NiW. 
993, 11 ,Sj:>. 612., 

9a Tex.—^Martens First. 9aak v. 

m 


Steffens. Ill S.W. 782, 61 Tex.Clv. 
App. 211. 

■ffeot of admission of legality of 
levy 

An admission on the trial that the 
levy was legal does not preclude ob¬ 
jections to the validity of the sale.— 
Harvey v. McAdams, 32 Mich. 472. 
91. Mich.—Jaddatz v. Grace Harbor 
Lumber Co., 160 N.W. 687, 194 
Mich. 273. 

N.Y.—Koenlgsberg v. Blau, 119 N.Y. 

S. 708. 

Evldenoe held snldoient to justify 

snbmission of issue of ownership to 
the jury.—Farris v. Castor, 99 P.2d 
900, 186 Okl. 668. 

99. Ala.—Stowers Furniture Co. v. 
Brake, 48 So. 89. 168 Ala. 639. 

93. U.S.—Hoxsle v. Nodine, Alaska, 
123 F. 379. 61 C.C.A. 223. 

28 C.J. p 979 note 81. 

94. Wash.—^Eaid v, Connolly, 94 P. 
188, 48 Wash. 684. 

95. Ga.—Rollins v. Cox, 138 S.E. 76, 
164 Ga. 231. 

9a Tex.—^Beck v. Avlndlno. 68 S, 
W. 827. 29 Tex.Clv.App. 600. 

97. Pa.—^Hurwitz v. Kelly, ,28 Pa. 
Super. 104. 

Utah.-x-Farr v. Gwiart^ 44 P. 711, 13 
Utah 160. 
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structions in civil actions in general. Thus the 
instructions must be applicable to the pleadings and 
proof,and must not be misleading,29 or unduly 
emphasize particular issues,2® or require too great 
a degree of proof,3i or, in some jurisdictions, ex¬ 
press an opinion as to the weight of the evidcnce.32 
These rules govern instructions as to the owner¬ 
ship of the property,23 and the rules governing 

damagcs.34 

Verdict. A verdict merely finding for plaintiff 
in certain sums for actual damages, exemplary dam¬ 
ages, and expenses is sufficient where the charge 
has taken from the jury the issue of the validity 
of the judgment.25 A general verdict for plaintiff 
embraces a finding that the judgment was satis¬ 
fied where the court charged that if the jury should 
find that the judgment had been satisfied prior to 
the issuance of the execution they might find for 
plaintiff the value of the property.** 

§ 458. - Damages 

Unless exemplary damages are also warranted, the 
recovery In an action for wrongful execution should be 
such as will compensate the injured party for the actual 
loss sustained. 

In the absence of any circumstances which would 
warrant the allowance of exemplary damages, the 
recovery in an action for wrongful execution should 
be such as will compensate the injured party for 
the actual loss sustained*^ and no more.** Where 


there is no showing of actual damages, the owner 
is entitled to nominal damages.** Remote or spec¬ 
ulative damages,40 or damages which are not the 
proximate result of the wrongful act,4i are not re¬ 
coverable. As shown subsequently in this section, 
the damages sustained and recoverable may depend 
on whether the wrongful act deprived the com¬ 
plaining party wholly of the property or only of the 
use thereof during a limited period. The amount 
of damages which may be recovered may also de¬ 
pend on the nature of the action in which the re¬ 
lief is sought.42 Only actual damages are recov¬ 
erable for wrongful issuance of the writ without 
malice.^* 

Where there is merely a wrongful levy or seiz¬ 
ure, recovery will be limited to the special damages 
sustained thereby,44 and if no such injury is shown 
the damages will be nominal only,4* as in case of 
a statutory levy on land46 or where a crop is un¬ 
der seizure for one day only and no appreciable 
damage results ;47 but the owner is entitled to nom¬ 
inal damages where no special or actual damages 
are proved,4* any unlawful seizure of private prop¬ 
erty being an invasion of private rights which is 
deemed to cause damage."** 

Where the property has been sold or lost to the 
owner, damages for the loss are recoverable.*® 
Ordinarily, in such case, the value of the proper¬ 
ty,as distinguished from the price at which it 
was sold,** may be recovered; but a third person 


28. Pa.—Clemens v. Price, 34 A. 661, 
174 Pa. 806. 

23 C.J. p 979 note 72. 

29. Tex.—Mertens First Bank v. 
Steffens, 111 S.W. 782, 61 Tex.Clv. 
App. 211. 

30. Zssns of oxexnplarjr damages 

Tex.—Mertens First Bank v. Stef¬ 
fens, supra. 

81. Tex.—Nelson v. Ashmore, Civ. 

App.. 66 S.W. 938. 

23 C.J. p 979 note 76. 

32. Tex.—Willis v. Hudson, 10 S.W. 
713, 72 Tex. 698. 

33. Ala.—Smiley v. Hooper, 41 So. 
660, 147 Ala. 646. 

23 C.J. p 979 note 77. 

34. Tex.—Hauffhn v. Allen, Civ. 
App., 68 S.W. 207. 

23 C.J. p 979 note 78. 

35. Tex.—Dclcshaw v. Edelen, 72 S. 
W. 413, 31 Tex.Civ.App. 416. 

36. Tex.—Mertens First Bank v. 
Steffens. Ill S.W. 782, 61 Tex.Civ. 
App. 211. 

37. Cal.—MePheeters v. Bateman, 
63 P.2d 196, 11 Cal.App.2d 106. 

111.—Coplea v. Bybee, 8 N.B.2d 66, 
290 llLApp. U7. 


La.—Durden v. Rosenberg, App., 148 
So. 728. 

23 C.J. p 979 note 88. 

38. La.—Saia v. Pheenix Building & 
Homestead Ass*n, 162 So. 640, 182 
La. 844—^Wiliams v. D’Asaro, 152 
So. 68, 178 La. 613—J. E. Bell & 
Co. V. Trahan, App., 161 So. 682. 

23 C.J. p 979 note 89. 

39. Idaho.—Beloit v. Green, 261 P. 
621, 43 Idaho 266. 

40. Tex.—^Wollner v. Darnell, Civ. 
App., 94 S.W.2d 1226. 

23 C.J. p 980 note 2. 

41. Ky.—Buckner v. Fleming, 6 Ky. 
L. 607. 

42. Ky.—Wickliffe v. Sanders, 6 T.B. 
Mon. 296. 

23 C.J. p 981 note 11. 

43. La.—Zion y. Bodie, 6 La.App. 
816. 

44. La.—Sims v. Matassa, App., 200 
So. 666. 

23 C.J. p 979 note 90. 

45. La.—Presas v. Lanata, 11 Rob. 
288. 

Tex.—Slaughter v. American Baptist 
Pub. Soc., Civ'.App., 160 S.W. 224. 

23 C.J. p 979 note 91. 

46. Tex.—^Adoue v. Wettermark, 82 
S.W. 797, 36 Tex.Ciy.App, 686. 
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47. La.—^Vlnyard v. Stassi, App., 
158 So. 24. 

48. La.—Jackson v. Klrschman, 
App., 175 So. 106, affirming 173 
So. 562. 

Okl.—Farris v. Castor, 99 P.2d 900, 
186 Okl. 668. 

49. La.—Jones v. Dietrich. App., 
186 So. 881. 

50. Cal.—MePheeters v. Bateman, 
63 P.2d 196. 11 Cal.App.2d 106. 

51. Iowa.—^Werta v. Hale. 208 N.W. 
859, 202 Iowa 306. 

23 C.J. p 979 note 93. 

Oommerclal value of property, or 
what plaintiff would have received 
for it if it had not been seized and 
sold, is the measure of damages.— 
Chatman v. Wren & Turner, 123 So. 
483, 11 La.App. 224. 
arooery store stock 

Retail value of wrongfully seised 
grocery store stock is not proper 
basis for determining stock’s *'mark- 
et value," "market value" being whfit 
goods could have been promptly sold 
for in, bulk or convenient lots.—J, M. 
Radford Grocery Co. v. Hothan, Tex. 
Civ.App., 42 S.W.2d 119. 

52. Pa.—Rogers v. Falsa, 6 Pa. 164. 
23 C.J. p 980 note 94. 
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whose property has been levied on, and who has 
indemnified a receiptor, may recover the full 
amount of the sum agreed to be paid by the re¬ 
ceiptor in case of the nondelivery of the property.®^ 
Where goods in the possession of a pledgee are 
wrongfully taken, the pledgee may recover the full 
value of the property, and not merely the amount 
of bis lien against the pledgor.®^ Similarly, where 
a debtor assigns to his creditors property out of 
the proceeds of which a creditor is to pay himself 
and other creditors, and the property is wrongfully 
taken on execution by other creditors of the as¬ 
signor, the assignee may recover the full value of 
the property, and not merely the amount due to the 
assig^nee from the assignor.®® If an interest in 
property is wrongfully sold, the value of that in¬ 
terest, and not merely the selling price, is recover¬ 
able;®® but where such interest has no actual val¬ 
ue only nominal damages can be recovered.®^ 

Matters in mitigation. The owner of property 
wrongfully taken under execution cannot be com¬ 
pelled to receive it back,®® but if it is received the 
fact will be considered in mitigation of damages.®® 
Where the property is bid in by plaintiff or for his 
benefit, the measure of damages is not the value 
of the property but the price paid at the sale with 
interest and such special damages as may have been 
sustained by the detention.®® If a person against 
whose property an execution is wrongfully issued 
voluntarily disposes of the property at a reduced 
price in order to apply the proceeds to the execu¬ 
tion, the measure of damages is the amount re¬ 
ceived for the property and not the actual value.®^ 


The owner may be required to accept less than the 
full value of the property at the time of conver¬ 
sion where he obtained an order restraining the 
sale and during the ensuing delay the property de¬ 
preciated in value.®® 

Surplus proceeds of the sale paid to plaintiff will 
be deducted from the damages allowed;®® but the 
expense of levy and sale cannot be deducted.®® 
Matter in mitigation of damages as to one co-tres¬ 
passer should extend to the others also.®® 

Exemplary damages generally. Exemplary dam¬ 
ages may be allowed where it is shown that the 
act complained of was done wantonly, maliciously, 
or with a reckless disregard of the rights of the 
injured party;®® but such damages may not be re¬ 
covered where these circumstances do not exist,®7 
and the creditor acted in good faith.®® Exemplary 
damages are not recoverable where the evidence 
fails to show any actual damages,®® or where ex¬ 
emplary or punitive damages are not allowable in 
civil actions.*^® 

Damage to property. An owner who has recov¬ 
ered the property is entitled to recover for any 
damage done to it during the period he was de¬ 
prived of it,*^^ provided the damage was caused by 
some act or improper care by the officer as the agent 
of defendant.7® 

Interest or loss of use of property. Recovery 
may be had of interest from the time of the con- 
version^® or, according to some,^® but not other,'^® 
authorities, of the value of the use of the property 


58. N.Y.—Phillips V. Hall. 8 Wend. 
SIO. 24 Am.D. 108. 

54. Me.—Soule v. White. 14 Me. 436. 

55. N.Y.—Robbins v. Fits, 83 N.Y. 
420. 

58. N.Y.—^Boyce Hardware Co. v. 
Saunders, 196 N.Y.S. 269, 119 Misc. 
366. 

57. Ind.—Geisendorff v. Eaales, 70 
Ind. 418. 

23 C.J. p 980 note 1. 

68. Mo.—Howell v. Caryl. 50 Mo. 
App. 440. 

Pa.—^Mansfield v. Bell, 24 Pa.Super. 

447. 

59l Arfc.—^Walker v. Puller, 29 Ark. 

448. 

Cal.—^Nightingale v. Scannell, 18 
Cal. 816. 

23 C.J. p 9S1 note 14. 

68l Idaho.—^Moreland v. Mason, 260 
P. 1936. 46 Idaho 143. 

Pa.—^Drabant v. Cure, 124 A, 340, 
28# Pa. 181. 

28 C.J. p 981 note 1#. 
it. Ark.—Walker v. Mler, 29 Ark. 
448. 


ea. Ohio.—Midland Acceptance Cor¬ 
poration V. General Motors Accep¬ 
tance Corporation. 197 N.E. 120, 49 
Ohio App. 243. 

63. Mo.—Gilliam v. Globe Tailoring 
Co., 133 S.W. 628. 162 Mo.App. 464. 

23 C.J. p 981 note 16. 

64. Tex.—Hillman v. Edwards, Civ. 
App., 74 S.W. 787. 

65. Colo.—Bowman v. Davis, 22 P. 
607, 13 Colo. 297. 

66 . Ill.—Coplea v. Bybee, 8 N.E.2d 
66, 290 I11.APP. 117. 

23 C.J. p 081 note 20. 

67. La.—Chatman v. Wren & Turn¬ 
er, 123 So. 488, 11 LaApp. 224. 

23 C.J. p 981 note 21. 

Both malloo and want of probable 
eause are essential to support an 
award of exemplary damages.—Me- 
Pheeters v. Bateman, 68 P.2d 196, 11 
Cal.App.2d 106. 

Where there ie no eetabUahed 
elaim for eseroplarir damacee, such 
damages are properly excluded from 
tiie case.—Ullmann, Stern 4b Krausee 
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V. Rogers, Tex.Civ.App., 288 S.W. 
1109. 

68. N.D.—Galvin v. Tibbs, 119 N.W. 

39, 17 N.D. 600. 

23 C.J. p 981 note 22. 

68 . Tex.—^Adoue v. Wettermark, 82 
S.W. 797, 36 Tex.Civ.App. 686. 

7a La—Mundy v. Phillips, 102 So. 
619, 167 La 446. 

71. Ala.—Hutchinson v. Weaver, 93 
So. 899, 208 Ala. 280. 

76. Ala.—^Hutchinson v. Weaver, su¬ 
pra. 

73. Iowa—Werts v. Hale, 208 N.W. 
869, 202 Iowa 306. 

28 CJ. p 980 note 96. 

74. Ala.—^Hutchinson v. Weaver, 93 
So. 899, 208 Ala 280. 

La—J. E. Bell 4b Co. v. Trahan, App., 
161 So. 682. 

Tex.—^Ullmann, Stern 4b Krausse v. 

Rogers, Civ.App., 288 8.W. 1109. 

23 C.J. p 980 note 96. 

75. Iowa—^Werts v. Hale, 208 N. 
W. 869, 302 Iowa 806. 
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during the period of wrongful detention or depriva¬ 
tion. 

Loss of, or injury to, credit, profits, or business. 
Loss of, or injury to, credit may be cpnsidered in 
assessing exemplary damages,but it is not an cle¬ 
ment of actual damages, either general or special.?^ 
Some authorities take a like position with regard to 
loss or destruction of business, or loss of profits 
from the interruption of business,^* although oth¬ 
ers hold that recovery may be had*^® where the 
amount of the damages on this account is alleged 
and proved with reasonable certainty^^ and the 
seized goods could not be readily replaced.*^ 

Expenses of litigation or for recovery of proper- 
ty. The owner of property wrongfully seized on 
execution is entitled to compensation or reimburse¬ 
ment for reasonable efforts or expenditures to re¬ 
cover the property,*^ including expenses of litiga¬ 
tion.*^ He has been allowed recovery for the cost 
of transportation to attend trial,but not for time 
consumed in preparing for, and attending, trial,** 
nor for the cost of printing briefs.** 

Some courts allow a recovery of the amount 


paid counsel to vindicate the client’s ownership and 
secure a release of the prDperty.*^ In some in¬ 
stances the fees have been allowed as an element 
of exemplary damages;** and it is held that they 
are not allowable as an element of actual damag¬ 
es,*® or in cases where exemplary damages are not 
recoverable,®* or in the absence of malice, bad 
faith, want of probable cause, or statutory provi¬ 
sion for the allowance or recovery of such fees.®^ 
They are not recoverable where there is no cause 
of action for any damages.®® 

Mental anguish, pain, or suffering has been al¬ 
lowed as an element of exemplary,®* but not of 
actual,®* damages. No recovery may be had where 
the judgment creditor acted without malice and 
had reasonable grounds for his belief as to own¬ 
ership.®* 

Inconvenience and humiliation. Damages for 
humiliation and inconvenience or annoyance have 
been allowed,®* but such damages have been refused 
where the owner was not deprived of the use and 
possession of the property, and the judgment cred¬ 
itor acted without malice and had reasonable 
grounds for his belief concerning ownership.®^ 


executive. The exact legal meaning of the I defined.^ 

word has been many times authoritatively fixed and I As a noun, in modem commereial use, an "Exe- 


76w Cal.—Birch Ranch & Oil Co. v. 
Campbell. Ill P.2d 445, 43 Cal.App. 
2d 624. 

Tex.—Ullmann. Stern & Kraueae v. 
HogevBf Clv.App., 288 S.W, 1109. 

77. Cal.—Birch Ranch & Oil Co. v. 
Campbell, 111 P.2d 445, 43 Cal.App. 
2 d 624. 

Tex.—Ullmann. Stern & Kraueee v. 

Rogers, Clv.App., 288 S.W. 1109. 

23 C.J. p 980 note 4. 

Too remote and speoulatlve 
Cal.—Birch Ranch & Oil Co. v. 
Campbell, 111 P.2d 446, 43 Cal.App. 
2d 624. 

78. Tex.—^Wollner v. Darnell, Civ. 
App., 94 S.W.2d 1225—J. M. Rad¬ 
ford Grocery Co. v. Hothan, Civ. 
App., 42 S.W.2d 119—Ullmann, 
Stem & Krauase v. Rogers, Civ. 
App., 288 S.W. 1109. 

23 C.J. p 980 note 5. 

79l Cal.—MePheetera v. Bateman, 63 
P.2d 195, 11 Cal.App.2d 106. 

80. Ark.—Summers v. Heard, 61 S. 
W. 1067, 66 Ark. 550. 

23 C.J. p 980 note 6. 

81. Ark.—Summers v. Heard, 51 S. 
W. 1067, 66 Ark. 550. 

Mich.—McCausey v. Hoek, 124 K.W. 

570, 169 Mich. 670, 18 Ann.Cas. 945. 
28 C.J. p 980 note 7. 

88. Ala.—Hutchinson v. Weaver, 98 
So. 899, 208 Ala. 280. 


83. Ga.—O'Neal v. Spivey, 145 S.E. 
71. 167 Ga. 176. 

La.—^Vlnyard v. Stassl, App., 168 So. 
24. 

As exemplary damagee 

Kan.—Duff & Repp Furniture Co. v. 
Read, 88 P. 263, 74 Kan. 730. 

84. Ala.—^Hutchinson v. Weaver, 93 
So. 899, 208 Ala. 280. 

85. La.—Hardee v. Beard, App., 152 
So. 369—Giangrosso v. Bernard, 
127 So. 418, 13 La.App. 488. 

86 . La.—Giangrosso v. Bernard, su¬ 
pra. 

87. La.—Alfano v, Pranek, 105 So. 
698, 159 La. 498—Sims v. Matassa, 
App., 200 So. 666—Jones v. Diet- 
rich, App., 186 So. 881—J. E. Bell 
& Co. V. Trahan, App., 161 So. 682 
—Giangrosso v. Bernard, 127 So. 
418, 13 La.App, 488—Chatman v. 
Wren & Turner, 123 So. 483, 11 La. 
App. 224. 

88. Tex.—Deleshaw v. Edelen, 72 S. 
W. 413. 31 Tex.Clv.App. 416. 

23 C.J. p 981 note 26. 

89. Tex.—Neese v. Radford. 19 S. 
W. 141, 83 Tex. 585—Slaughter v. 
American Baptist Pub. Boc., Civ. 
App;, 160 S.W. 224. 

9a Miss.—^Kalmia Realty & Insur¬ 
ance Co. V. Hopkins, 141 So. 903, 
163 Miss. 666. 
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91. Idaho.—Beloit v. Green, 251 P. 
621, 43 Idaho 265. 

98. Cal.—Birch Ranch St Oil Co. v. 
Campbell, 111 P.2d 446, 48 Cal.App. 
2d 624. 

La.—^Hamilton v. Antoine, App., 167 
So. 795. 

93. Kan.—^Duflf St Repp Furniture 
Co. V. Read, 88 P. 263, 74 Kan. 780. 

0^ Tex.—Slaughter v. American 
Baptist Pub. Soc., Clv.App., 160 S. 
W. 224. 

23 C.J. p 980 note 9. 

96. La.—Sims v. Matassa, App., 200 
So. 666. 

9a La.—J. E. Bell St Co. v. Trahan. 

App., 161 So. 682. 

Presumption of damages 
Damages to Judgment debtors, 
whose household furniture was re¬ 
moved to constable’s warehouse aft¬ 
er illegal seisure thereof on writ of 
fieri facias, are presumed to have 
been caused by consequent inconven¬ 
ience and humiliation.—Jackson v. 
Klrschman, La.App., 173 So. 662, af¬ 
firmed 176 So. 106. 

97. La.—Sims v. Matassa, App., 200 
So. 666. 

L Fla.—Opinion on Executive Com¬ 
munication, 6 So. 926, 28 Fla. 297, 
298. 
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diitive’’ is a reasonably well understood term to des¬ 
ignate one whose duties relate to active participa¬ 
tion in control, supervision and management of a 
business,^ defined generally as a person charged 
with administrative or executive work;^ and, more 
specifically^ as one employed in an executive capac¬ 
ity, that is, one whose primary duty is the manage¬ 
ment of an establishment, or a recognized depart¬ 
ment thereof, who directs the work of others, has 
authority to hire and discharge, promote, or change 
the status of, such others, or whose recommendar 
tions and suggestions with regard thereto arc given 
particular weight, and who customarily and regular¬ 
ly exercises discretionary power,^ being thus con¬ 
trasted vrith, or distinguished from, ''employee’^ see 
Employee 30 G.J.S. p 231 in Pocket Parts. 

As designating the person, such as the governor 
or president, or the governmental department, 
charged with the duty of carrying out or enforcing 
the laws, see the G.J.S. titles Constitutional Law § 
167 et seq; States § 60, also 59 C.J. p 114 note 10- 
p 115 aote 34; and United States §§ 27-33, also 65 
C.J. p 1270 note 55-p 1273 note 8. 

As an adjective, it has been defined as qualifying 


for, or pertaining to,' the execution of the lawB.-^ 

Usually the adjective is said to be synonymous dr 
interchangeable with ^^administrative” see 2 C.J.S. p 
56 note 64, and, while the terms ^'executive” and 
^^ministerial” may be distinguishable, they have 
often been used as synonymous terms,^ since the 
fact that an act is ministerial is not inconsistent 
with the fact that it is also executive,^ for, in con¬ 
tradistinction with judicial duties, all executive du¬ 
ties are said to be ministerial.^ ^^Executive” has 
been compared with, and frequently distinguished 
from, ^^administrative” see 2 G.J.S. p 56 note 65, 
‘^judicial,”® “legislative,”^® and “ministerial.”^^ 

As relating to the separation of governmental pow¬ 
ers and to the specific powers and functions of the 
law enforcement department sco Constitutional Law 
§§ 104, 167 et seq. As to public executive officers 
and offices, together with the distinctions to be made 
between them and judicial, legislative, ministerial, 
or political officers and offices see the C.J.S. title Of¬ 
ficers § 3, also 46 C.J. p 926 note 58-p 927 note 70, 
and 23 C.J. p 982 note 14-p 983 note 16. 

Phrases employing the word arc set out in the 

notc.i^ 


8 . U.S.—^Wilkinson y. Noland Co., 

D.aVa., 40 P.Supp. 1009, 1011, 

loia. 

& Webster New Int.D. 

4. U.S.—Wilkinson v. Noland Co., 
supra—Devoe v. Atlanta Paper Co., 
D.C.Ga., 40 F.Supp. 284, 286. 

md Bot to iBolado 
A chemist acting as director of 
research for a mining company,— 
Eagrle-Picher Mining & Smelting Co. 
V. National Labor Relations Board, 
C.C.A., 119 F.2d 903, 911. 
a. Ind.—State v. Denny, 21 N.E. 252, 
254, 118 Ind. 362, 4 L 1 .R.A. 79. 
a. Colo.—Sheely v. People, 129 P. 
201. 203, 54 Colo. 136. 

7. Mich.—People v. Salisbury, 96 N. 
W. 980. 940. 184 Mich. 537. 

8i Colo.—Sheely v. People, 129 P. 

201. 202, 64 Colo. 136. 

N.J.—State V. Governor, 25 N.J.Law 
331, 350. 

9. Conn.—^In re Gilhuly, 199 A. 436, 
'489, 124 Conn. 271. 

Neb.—^State ex rel. Good v. National 
Old Line Life Ins. Co., 261 N.W. 
902, 204, 129 Neb. 473. 

N.Y.--In re Alee, 226 N.Y.S. 635, 693, 
181 Misc. 220. 

5. C.—^State v. Davis, 70 S.B. 4lt, 419, 
$8 8.C. 204. 

28 C.J. p 981 notes 2, 4 {a]. 

la Ind.—State v. Denny, 21 N.E. 
262, 264. 118 Ind. 882, 288, 4 L.R.A. 
79. 

28 CJ. p 981 note 4. 


11 . Neb.—State v. Loechner, 91 N. 
W 874, 875, 65 Neb. 814, 59 L.R.A. 
915. 

23 C.J. p 982 note 6. 

la. Ezeoutive act 

(1) Distinguished from **judiclal 
act.”—Yellowstone County v. North¬ 
ern Pacific R. Co., 26 P. 1068, 1061, 10 
Mont. 414—34 C.J. p nit note 5$ 
[a]. 

(2) Held to Include the transfer 
of prisoner from industrial institute 
to state penitentiary.—Uram v. 
Roach. 87 P.2d 793, 796. 47 Wyo. 336, 
95 A.L.R. 1448. 

**Bzeoiitive foaotioa. [or laaotioas]” 

(1) Defined or discussed generally. 
U.S.—Morgan v. Tennessee Valley 

Authority, C.C.A.Tenn., 116 F.2d 
990, 994—Havemeyer v. Public 

Service Commission of Puerto Ri¬ 
co, C.C.A.Puerto Rico. 74 F.2d 637, 
642. 

Ark.—Arkansas Amusement Corpo¬ 
ration V. Kempner, 83 S.W.2d 42, 
43, 182 Ark. 897. 

N.H.—White v. Arnold Wood Heel 
Co., 8 A.2d 737, 789—In re Opinion 
of the Justices, 179 A. 367. 369, 87 
N.H. 492, 110 A«L;R. 819. 

28 C.J. p 982 note 12 [b]. 

(2) Distinguished from 
function'* and from "legislative func¬ 
tion.”—Morgan v. Tetinesses Valley 
Ajuthority, supra. 

. 42) The creation of otlkeOB la a 
"legislative function'*,* but the> ap¬ 
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pointment and rf»moval of officers is 
an "executive function.**—Tucker v. 
State. Ind., 35 N.E.2d 270, 282, 292. 

(4) The term has been* held to 
imply activity in the management 
of all or some part of a business and 
BO Is distinguished from "ordinary 
labor,” and "routine work”.—Arkan¬ 
sas Amusement Corporation v. 
Kempner, 33 S.W.2d 42, 43, 182 Ark. 
897. 

“Ezseutlvo oSosr’* 

(1) Defined with relation to gov¬ 
ernment generally see the C.J.S. title 
Officers 5 3, also 46 C.J. p 926 note 
58-p 927 note 70 and 23 C.J. p 982 
note 14-p 983 note 16. 

(2) Members of the board of can¬ 
vassers and registration are not 
"executive officers" of the state.— 
Molloy V. Collins. R.I.. 18 A.2d 639, 
642. 

(3) "Executive officer" of the 
court, as including a sheriff.—State 
V. Jacobs, 32 N.E.2d 574, 677. 66 Ohio 
App. 151. 

<4) Defined or discussed with ref¬ 
erence to a corporation, or other 
employing unit, and distinguished 
from "ordinary employee." 

N.T.—Small v. Gibbs Press, 226 N. 

Y.S. 141, 142, 222 App.Div. 693. 

N.C.—Rowe V. Rowe-Coward Co., 181 

S.E. 264, 257, 208 N.C. 484. 

Pa.—^Nlrensteln v. Camp Colang, 169 

A. 404, 406, 111 Pa.Super. 72. 

See also the C.J.S. title Workmen’s 

Compensation Acts '9 82. and 71 XI 

J. p 606 note 62-p 808 note 72. 
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SXEOUTOB DE SON TOBT. See Executors and ( EXEOUTOBIAL DUTIES. Sec Duty 28 C.J.S. 
Administrators § 1063. I 597 note 2 and Executors and Administrators § 14 


(6) ‘‘Executive officer or em¬ 
ployee/’ <lenned as one who assumes 
command or control and directs the 
course of the business, or some part 
thereof, and who outlines the duties 
and directs the work of subordinate 
employees.—Arkansas Amusement 
Corporation v. Kempner, 83 S.W.2d 
42. 43. 182 Ark. 897. 

Bsecutive power 

(1) The power to execute the laws, 
that Is, to carry them Into effect, 
as distinguished from the power to 
make the laws and the power to 
judge them.—Tucker v. State. Ind.. 
35 N.E.2d 270, 290, 291. 

(2) The power to execute the laws, 
vested in the governor of the state, 
administrative officers of the state, 
counties, townships, town, and cities. 
—State v. Denny, 21 N.B. 252, 254, 
118 Ind. 382. 4 L.R.A. 79—23 C.J. p 
982 note 12 [c]. 

(3) The power to appoint the sub¬ 
ordinate officers and employees 
through whom the laws are executed 
is a necessary incident to the power 
to execute the laws.—Tucker v. 
State, supra. 

(4) Held to include those govern¬ 
mental powers properly assigned to 
executive department, that is, those 
which are necessary to be done to 
carry out legislative policies and 
purposes already declared by legisla¬ 
tive body, or such as are devolved 
upon it by organic law of its exist¬ 
ence.—Dickson v. Hardy, Lia.App., 
144 So. 619, 626. 

Other phrasM constmsd 

(1) “Administrative and executive 
power” as distinguished from “judi¬ 
cial power”.—Miller v. State, 49 N.E. 
894, 898. 149 Ind. 607, 40 L..R.A. 109 
—34 C.J. p 1179 note 58 [b]. 

(2) “Employed in a bona fide exe¬ 
cutive . capacity.”—^Wilkin¬ 

son V. Noland Co., D.C.Va., 40 F. 


Supp. 1009, 1012—Devoe v. Atlanta 
Paper Co., D.C.Ga.. 40 FJSupp. 284. 
286. 

(3) “Executive administration” or 
“executive ministry.” as a political 
term in England applicable to the 
higher and responsible class of pub¬ 
lic officials by whom the chief de¬ 
partments of the kingdom are ad¬ 
ministered. The number of these 
amounts to fifty or sixty persons. 
Their tenure of office depends on 
confidence of a majority of the house, 
of commons, and they are supposed 
to be agreed on all matters of gen¬ 
eral policy except such as are spe¬ 
cifically left open questions.—Black 
L.D. 

(4) “Executive agency.”—U. S. v. 
Paramount Publix Corporation, Cust. 
& Pat.App., 73 P.2d 103, 105. 

(6) “Executive agreement.”—State 
of Russia v. National City Bank of 
New Ifork. C.C.A., 69 F.2d 44, 48. 
“Treaty” distinguished see the C.J.S. 

title Treaties | 1. also 63 C.J. p 

826 note 9. 

(6) “Executive appointment.”—Har¬ 
man v. Harwood. 58 Md. 1, 12—23 
C.J. p 982 note 11 [al. 

(7) “Executive authority.”' 

Mass.—Commonwealth v. Hall, 9 

Gray 262, 267. 

Ohio.—State ex rel. Tletje v. Col¬ 
lett. 35 N.E.2d 568, 570, 138 Ohio 

St. 426. 

(8) “Executive business.—Alte- 
mus V. New York, 13 N.Y.Super, 446, 
455. 

(9) “Executive capacity,” as re¬ 
lating to active participation in the 
control, supervision, and manage¬ 
ment of the business, and contrasted 
with “menial labor”.—Arkansas 
Amusement Corporation v. Kempner. 
C.C.A.Ark., 67 F.2d 466, 473—Wilkin¬ 
son v. Noland Co.. D.C.Va., 40 F.Supp. 
1009. 1011. 


(10) “Executive class”, as inclm 
ing all persons who have functior 
in the administration of public a 
fairs, as contradistinguished froi 
legislative and Judicial functions.- 
People v. Salsbury, 96 N.W. 936, 931 
134 Mich. 537. 

(11) ^Executive duties” see 28 C 
J.S. p 697 notes 96-1. 

(12) "Executive governmentn 

agency.” as exercising quasi-judicia 
powers.—Hewlett v. Social Securit 
Commission, Mo„ 149 S.W.2d 806 
809. 

(13) “Executive order reservation 
see the C.J.S. title Indians S 29, alsi 
31 C.J. p 499 note 41. 

(14) “Executive or managing offi 
cer.”—Gordon v. Industrial Acciden 
Commission of California, Cal.App 
249 P. 844, 848. 

(15) “Executive pardon” see th« 
C.J.S. title Pardons 8 1. also 46 C.J 
p 1181 note 1. 

(16) "Executive paroles,” as in¬ 
tended for their effect on the convici 
himself to secure his moral reforma¬ 
tion.—Law V. State, 191 So. 803, 806, 
238 Ala. 428. citing Coxpiia Juris. 

See also the C.J.S. title Pardons |fi 

18. 19, ahd 46 C.J. p 1204 notee 

56-60, p 1205 notes 72-76. 

(17) “Executive power or author¬ 
ity.”—State V. Denny, 21 N.E. 252, 
254, 118 Ind. 382, 4 L.R.A. 79—23 C. 
J. p 982 note 12. 

(18) “Executive powers and du¬ 
ties,” as meaning duties appertain¬ 
ing to the execution of the laws as 
they exist.—In re Advisory Opinion 
to the Governor, 111 So. 252, 254. 92 
Fla. 989. 

(19) "Executive trial” as execu¬ 
tory process relating to mortgage 
foreclosure sec Mortgages 8 613. 

(20) “Executive warrant” see the 
C.J.B. title Extradition 8 16, also 25 
C.J. p 268 notes 31-35. 
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EXECUTORS AND ADMINISTRATORS 

This Title includes general administration of decedents’ estates under testamentary or judicial ap> 
pointment; rights, powers, duties, and liabilities of executors or administrators in respect to the collec¬ 
tion, management, and disposition of their testators’ or intestates’ estates; and legal proceedings relating 
thereto. 

Matteva mot In this TtUa^ trented alaeiHMm In this wockf Me Deeorlpttve-Word Inden 

Analysis 

I AsimnsTBATioN nr oenebal, §§ 1-21 

n. APFonmiENT, QUAiinoATioir. aitd tenebe, §§ 22-94 

A. Excottobs, §§ 22-29 

B. Adhikistratobs, §§ 30-48 

C. Pbocbboikob tob Appointioimt, §§ 49-65 

D. Quauhoation and Failure to QuAiiiir or Act, §§ 66-68 

R Issuance or Letters, Notice, and Evidence op Appointuent or Authoritt, §§ 69-71 

F. Operation and Errscr or Appointment, §§ 72-77 

G. Duration and Termination or Authoritt, §§ 78-94 

m. ASSETS, §§ 95-128 

IV. INVENTOBT AITD APPBAISAL, §§ 129-140 

V. AETHOBITT AND DDTEBS DT OENEBAl^ §§ 141-152 
VL DISOOVEBT OF ASSETS, §§ 153-166 

Vn. OOLLEOTION OF ASSETS, §§ 167-183 

Vm. OUSTODT AND UANAGEMENT OF ESTATE, §§ 184-322 

A. In General, §§ 184-192 

B. Enoaqino or Continuino in Business, §§ 193-197 

C. Contracts in General, §§ 198-204 

D. Investments and Loans, §§ 205-208 

R Interest on Funds of Estate, §§ 209-216 

F. Expenditures, §§ 217-238 

1. In General, §§ 217-222 

2. Particular Expenditures, §§ 223-238 

G. Individual Interest in Transactions, §§ 239-241 

H. Waste, Conversion, or Embezzlement or Assets, §§ 242-246 

I. Loss OR Depreciation or Assets, §§ 247-249 

J. Torts, §§ 250-251 

K. Real Pbopertt and Interests Therein, §§ 252-298 

1. In General, §§ 252-268 

2. Sale in General, §§ 269-273 

3. Sale under Testamentary Authority, §| 274-296 

4. Lease and Mortgage, §§ 

L. FRrsonal Pbofertt, §§ 299^322 

1. In General, $§ 299-304 

2. §§ 305-322 
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jnwUAmmm UK, to 3Bma im Voloooe 34 
IZ. AUiOWAKOE TO SURVIVIirO SPOUSE OB OHIIaPBEE, §§ 323-366 

Z. AliliOWANOE AND PAYMENT OF ODAIMS, §§ 367-481 

A. LiABiiiiTiss OF Bstatb, §§ 367—393 

B. Prjssicktattok aki> AiiXiOWAiarOE, §§ 394-435 

C. Disputed Cuaims, §§ 436-^56 

1. Contest of Claims Generally ^ §§ 436 -441 

2. Proceedings for Determination , §§ 442-456 

D. Priorities and Payment, §§ 457-481 

ZI. DI8TBIBUTION OF ESTATE, §§ 482-535 

A. Rights, Duties, and Liabilities, §§ 482—512 

B. Prooeedinos for Payment or Distribution, §§ 513—535 

ZH. SALES UNDER ORDER OF COURT, §§ 536-666 

A. In General, §§ 536-554 

B. Proceedings for Sale, §§ 555-586 

C. Sale, §§ 587-613 

D. Annulling Sale after Confirmation, §§ 614-633 

E. Operation and Effect of Sale, §§ 634—646 
F- Conveyance, §§ 647—654 

G. Disposition of Proceeds, §§ 655-660 

H. Liability of Representative, §§ 661—666 

Zm. INSOLVENT ESTATES, §§ 667-687 

ZIV. ACTIONS, §§ 688-826 

A. In General, §§ 688-706 

B. Capacity in Which Representative Sues or xs Sued, §§ 707—716 

C. Set-Off or Counterclaim, §§ 717-724 

D. Jurisdiction and Venue, §§ 725—728 

E. Time to Sue, Limitations, and Laches, §§ 729-736 

F. Parties, §§ 737-751 

G. Process and Appearance, §§ 752-755 

H. Pleading, §§ 756—783 

1. RtUes AppUcahle to Actions Generally , §§ 756-771 

2. Pleadings in Particular Classes of Actions , §§ 772—780 

3. Issues , Proof , and Variance ^ §§ 781—783 

I. Evidence, §§ 784-786 

J. Trial, Dismissal and Nonsuit, and New Trial, §§ 787—792 

K. Judgment and Enforcement Therb^of, §§ 793-812 

L. Review, §§ 813-818 

M. Costs and Expenses of Lii^gation, §§ 819-826 

ZV. ACCOUNTINO AND SETTLEMBNT, §§ 827-943 

A. In General, §§ 827-836 

B. Proceedings for Accounting, §§ 837-849 

C. Charges and Credits, §§ 850-851 

D. Compensation, §§ 852—881 

E. Stating and Settling Accounts, §§ 882-903 

F. Operation and EFrascr, §§ 904—911 

G. Opening, Vacating, cm Setting Aside Settljbmbnts, §§ 912-923 

H. Review, §§ 924-938 

I. Costs and Expenses, §§ 939-943 
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ZVL LIABIXJTT ON ADMINIST&ATION BONDS, 81 ®4^87 

A. In General, §§ 944-967 ... 

B. Remedies, §§ 968-987 

1. Nature and Form, §§ 968-969 ' 

2. Actions on Administration Bonds, §§ 970-987 

XVn. FOBEION AND ANOILLABY ADMINISTBATION, §§ 988-1015 
XVIIl. ADMINI8TRATOB8 DE BONIS NON, §§ 1016-1030 
XIX. ADMINISTRATORS WITH THE WILL ANNEXED, §§ 1031-1034 
XX. TEMPORARY OR SPECIAL ADMINISTRATORS, §8 1035-1040 
XXL OOEXEOUTORS AND COADMINISTRATORS, 8§ 1041-1047 

XXn. REPRESENTATIVES OF DECEASED EXECUTORS OR ADMINISTRATORS, 88 1048-1049 
XXin. PUBLIO ADMINISTRATORS, %% 1050-1053 
XXrV. COLLECTORS AND RECEIVERS, §8 1054-1055 
XXV. INDEPENDENT EXECUTORS, 8§ 1056-1062 
XXVL EXECUTORS DE SON TORT, 88 1063-1068 


Sub-Analysis 

L ADMINISTRATION IN GENERAL—p 877 

8 1. In general—877 

2. What law governs—877 

3. Definitions, nature and purpose of trust, and classes of estates and representa- 

tives thereof—^p 878 

4. Property subject to administration—^p 882 

5. Necessity and propriety of administration.—^p 882 

6. - Existence of debts—p 886 

7. -Effect of lapse of time^—888 

8. -Estates of particular classes of pei:sons—^p 888 

9. - Determination as to necessity—p 889 

10. Intermeddling in administration^p 889 

11. Withholding or withdrawing estate from administration—^p 889 

12. Nature of administration proceedings^—p 890 

13. Jurisdiction—p 891 

14. -Particular courts or officers—p 891 

15. -Jurisdictional requisites in igencral—p 892 

16. -Fact of death—^p 892 
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19. — Place of death—p 897 , . 

20. -Situs of assets—^p 897 ' 

21. -Where neither domicile nor assets within, jurisdiction-^p 903 
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§ 22. Appointment—p 903 

23. - Designation of more than one executor—^p 907 

24. - Conditional appointment—^p 907 

25. - Substitutionary or successive appointments—p 907 

26. - Revocation of appointment—p 907 

27. - Power and duty of court—^p 908 

28. '^Competency—^p 909 

29. Acceptance or renunciation—^p 917 

B. Administrators—^ p 920 

§ 30. Intestacy requisite to appointment—^p 920 

31. Persons entitled to appointment—p 921 

32. - Effect of priority of application—^p 923 

33. - Necessity for timely application—^p 923 

34. - Discretion of court—p 924 

35. - Husband or wife of intestate—p 926 

36. - Next of kin—p 930 

37. - Guardian or trustee of person entitled—^p 934 

38. - Attorney of person entitled—^p 936 

39. - Guardian or conservator of deceased infant or incompetent—p 936 

40. - Assignee of next of kin—^p 936 

41. - Creditors—^p 936 

42. - Strangers—^p 939 

43. — Foreign consuls—^p 940 

44. - Nominee of person entitled—^p 940 

45. - Joint administrators—^p 945 

46. Competency or suitableness to serve—p 945 

47. Renunciation or waiver of right— p 953 

48. Second appointment—^p 955 

C. Pboceedings for Appointment—^ p 956 

§ 49. Necessity—p 956 

50. Nature of proceeding—^p 956 

51. Who may apply for administration—^p 957 

52. Time for application—^p 958 

53. Parties, and citation or notice—^p 959 

54. Joinder of proceedings—^p 961 

55. Petition or bill—^p 961 

56. Answer, traverse, or caveat—^p 964 

57. Objections to appointment—^p 964 

58. Abandonment of application—^p 966 

59. Issues—^p 967 

60. Evidence—^p 967 

61. Examination of applicant for letters before trial—^p 970 

62. Trial or hearing, and determination—p 970 

63. Order or decree of appointment—p 971 

64. Review—p 973 

65. Costs—^p 980 
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§ 66. Oath—p 980 
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F. Operation and Eppect of Appointment— p 995 

§ 72. In general—^p 995 

73. Effect of errors and irregularities—^p 999 
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76. Collateral attack—p 1003 

77. Direct attack—^p 1007 
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82. Resignation—^p 1014 
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85. -Proceedings—^p 1020 
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87. -Effect of revocation—^p 1030 

88. - Issuance of new letters—^p 1030 

89. Removal—^p 1030 

90. - Grounds for removal—^p 1031 

91. - Proceedings—p 1038 

92. -Operation and effect—^p 1050 

93. -Collateral attack on removal—p 1051 

94. -Proceedings for reinstatement—p 1051 


m. ASSETS— p 1051 


§ 95. What are assets in general—^p 1051 

96. Legal and equitable assets distinguished—^p 1051 

97. Personal property in general—^p 1051 

98. Income, increase, and accretions—p 1053 

99. Legacies and distributive shares—^p 1053 

100. Debts and rights of action—^p 1054 

101. -Debts due from representative—^p 1056 

102. -Claim for death of decedent—^p 1058 

103. Real property and interests therein—p 1059 

104. -Proceeds of sale—^p 1060 

105. -Rents and profits, etc.—^p 1061 

106. -Crops and products—^p 1063 

107. -Mortgages—p 1064 

108. — Leaseholds—p 1065 
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112 . 

113. 

114. 

115. 

116. 
117. 
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119. 

120 . 
121 . 
122 . 
123. 
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124. 

125. 


126. 

127. 

128. 


- Interests in public land—p 1065 

- Mortgaged property—^p 1065 

- Real estate purchased by executor or administrator—1066 

- Other interests in real property—^p 1066 

Interests in partnerships—^p 1068 
Proceeds of insurance policies—p 1069 
Exempt property—p 1069 
Foreign assets—^p 1070 
Ownership of property—^p 1071 

- Property held in fiduciary capacity—^p 1073 

- Estates for life or years—p 1074 

- Reversions or remainders —p 1074 

- Property subject to power of appointment—^p 1074 

- Equitable estates or interests—^p 1075 

- Property disposed of by decedent in general—^p 1076 

- Property fraudulently conveyed—^p 1077 

- Evidence as to ownership—^p 1079 

Property accruing after death—^p 1083 

Possession or control of property—^p 1084 

Estoppel to deny that property received is assets—^p 1084 


IV. INVENTORY AND AFPRAlSAIr~p 1085 

§ 129. Necessity and purpose—^p 1085 

130. Who required to make—p 1085 

131. Time for making—^p 1086 

132. Form and requisites—p 1086 

133. Property to be included—^p 1086 

134. Additional or supplementary inventory—^p 1088 

135. Making appraisal—p 1088 

136. Proceedings—^p 1089 

137. Defects and amendment or correction—p 1092 

138. Operation and effect—^p 1093 

139. Dispensing with inventory—p 1095 

140. Effect of failure to make—p 1096 


V. AUTHORITY AND DUTIES IN OENERAXr— p 1096 
§ 141. General statement—p 1096 

142. Representative capacity—^p 1099 

143. Proof and defense of will—^p 1103 

144. Burial of decedent—p 1103 

145. Executing provisions of will—p 1103 

146. Delegation of powers—^p 1105 

147. Supervision and guidance of courts—^p 1105 

148. Submission to arbitration or reference—p 1110 

149. Confession of judgment—p 1110 

150. Estoppel—^p nil 

151. Powers before qualification—^p 1112 

152. Powers pending appeal from appointment or probate—p 1114 


VI. DISCOVERY OF ASSETS—p 1114 

§ 153. Nature and form of remedy—^p 1114 
154. Right to institute proceedings—p 1115 
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VI. DI800VEBY OF ASSETS—Continued 

§ 155. Proceedings against executor or administrator—1117 

156. Time for proceedings—p 1117 

157. Jurisdiction and venue—p 1117 

158. Property or claims as to which proceeding proper—^p 1118 

159. Scope of inquiry and relief—^p 1123 

160. Parties, and process or notice—^p 1126 

161. Pleading—p 1127 

• 162. Evidence—^p 1130 

163. Hearing and examination—^p 1132 

164. Dismissal—p 1133 

165. Judgment or order and enforcement thereof—^p 1133 

166. Review and costs—^p 1135 

Vn. OOLLEOTION OF ASSETS—p 1136 

§ 167. Authority and duty in general—^p 1136 
168. Attempting collection by suit—^p 1139 
,169. Proceedings for recovery of assets—^p 1139 

170. - Damages for conversion—p 1144 

171. Possession or transfer by heirs or distributees—^p 1145 

172. Payments to heirs or distributees—^p 1146 

173. Secured claims—^p 1146 

174. Interest on debts—^p 1147 

175. Foreign assets—^p 1147 

176. Property claimed by third persons—^p 1147 

177. Receiving payment—^p 1148 

1178 . -Medium of payment—p 1149 

179. -Extension of time for payment—^p 1150 

180. -Application of payments—^p 1150 

181. Compromise or release of claims and liens—^p 1151 

182. Debts due from representative—^p 1156 

183. Failure to collect assets—^p 1158 

vni. CUSTODY Ain) MANAOEMENT OF ESTATE-p 1160 

A. In General—^ p 1160 

§ 184. Duties and liabilities of representative in general —p 1160 
185. Custody of assets, books, and papers—^p 1164 
,186. Keeping accounts—p 1164 

187. Deposits—^p 1164 

188. Gifts—p 1168 

189. Performance of decedent's obligations—p 1168 

190. Exoneration of estate from liability—p 1170 

191. Persons acting in different capacities—p 1170 

192. Rights of creditors-^p 1171 

B. Engaging or Continuing in Business— p 1171 

§ 193. General rule—^p 1171 

194. Limitations of rule—^p 1173 

195. -Testamentary directions—^p 1175 

196. Liability for debts—p 1177 
il97. Partnership^ 1179 
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VIZL 0U8T0DT AND MANAGBMENT OF E8TA»M3oiitiniied 
C Contracts in General —1180 
§ 198. In general—p 1180 

199. Services—p 1182 

200. Funeral expenses, tombstones, etc.—^p 1184 

201. Payment of decedent's debts—^p 1185 
-*202. Borrowing money—p 1185 

203. Bills and notes—^p 1187 

204. Guaranty or suretyship—p 1188 

D. Investments and Loans —^p 1189 

§ 205. Right or duty to invest—p 1189 

206. Duties and liabilities with respect to investments—^p 1190 

207. Liability for investing without authority—^p 1192 

208. Loans—^p 1193 

E. Interest on Funds of Estate — ^p 1194 

§ 209. In general—p 1194 

210. Propriety of charge as affected by particular circumstances—^p 1194 

211. - Failure to invest or deposit—p 1194 

212. - Improper use of funds—1195 

213. - Delay in settling estate—^p 1197 

214. - Reservation for contingencies—p 1198 

215. - Other circumstances—p 1199 

216. Rate, time, and computation of interest—p 1201 

F. Expenditures—^ p 1206 

1. In General —^p 1206 

§ 217. Right to credit for expenditures in general—^p 1206 

218. Necessity of actual payment—^p 1207 

219. Improper or unnecessary expenditures—^p 1208 

220. Expenses caused by misconduct or unauthorized acts—^p 1208 

221. Representative improperly appointed—p 1208 

222. Interest on expenditures—p 1208 

2. Particular Expenditures —^p 1209 

§ 223. Counsel fees and costs—^p 1209 

224. - Employment by cofiduciaries—p 1215 

225. - Charges in particular matters—^p 1215 

226. - Grounds for refusing allowance—p 1221 

227. -Amount of allowance—^p 1224 

228. - Fund out of which allowance made—p 1228 

229. Expenses of last illness—^p 1228 

230. Funeral expenses, tombstones, etc.—p 1229 

231. Payment of decedent's debts—^p 1233 

232. Procuring bond—^p 1233 

233. Repairs and improvements—1234 

234. Services—^p 1236 

235. Taxes and assessments—^p 1237 

236. Traveling expenses—^p 1239 

237. Expenditures for benefit of particular legatees or distributees—^p 1239 

238. Miscellaneous expenditures—^p 1240 
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VUL. CUSTODY AKD MANAOEMEZIT OF ESTATB-Continued 

G. Individual Interest in Transactions— p 1243 

§ 239. In genet al—1243 

240. Transactions with heirs, etc.—p 1246 

241. Rights of person dealing with representative—p 1247 

H. Waste, Conversion, or Embezzlement of Assets—^ p 1247 

§ 242. Liability and extent thereof in general—p 1247 

243. Waste—p 1250 

244. Conversion—^p 1252 

245. Mingling trust and personal funds or property—p 1253 

246. Discharge from liability—p 1254 

I. Loss OR Depreciation of Assets— p 1254 

§ 247. Liability and extent thereof in general—^p 1254 

248. Cause of loss or depreciation—p 1256 

249. Grounds for relief from liability—^p 1260 

J. Torts—^ p 1260 

§ 250. In general—^p 1260 
251. Fraud—p 1261 

K. Real Property and Interests Therein—^ p 1262 

1. In General —p 1262 

§ 252. Title and authority in general—^p 1262 

253. Actions relating to realty—^p 1265 

254. -For trespass and waste—^p 1265 

255. — To quiet title—^p 1265 

256. - For injuries during decedent’s lifetime—^p 1266 

257. Possession and use—^p 1266 

258. -Actions to recover or protect possession—^p 1268 

259. Rents and profits—^p 1269 

260. Repairs and improvements—^p 1273 

261. Mortgaged and encumbered property—^p 1273 

262. - Purchase of encumbrance by representative—^p 1273 

263. -Discharge of encumbrance—p 1274 

264. - Mortgagee as administrator—^p 1275 

265. Leaseholds—p 1276 

266. -Liability for rent—^p 1276 

267. Contracts of decedent—^p 1277 

268. Acquisition of property by representative—p 1282 

2. Sale in General —p 1285 

§ 269. Power to sell—^p 1285 

270. Contract of sale—p 1287 

271. Status of purchaser —p 1288 

272. Liability of representative for unauthorized sale—^p 1289 

273. Ratification of unauthorized sales—p 1289 

3. Sale Under Testamentary Authority —^p 1290 
§ 274. Power to sell—^p 1290 

275. — Implied power—1294 

276. — Extent of power; purpose of sale—^p 1296 
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vnx. OXrSTODY and management of estate—C ontinued 

K. Rsal PtoPERTT AND INTERESTS THEREIN—Continued 

3. Sale Under Testamentary Authority —Continued 

§ 277, - Control df courts—1298 

278. - Revocation or termination—1300 

279. Who may exercise power—p 1301 

280. - Delegation of power—^p 1302 

281. What property may be sold—^p 1303 

282. Notice to heirs—p 1305 

283. Time for selling—^p 1305 

284. Manner and conduct of sale—^p 1307 

285. Terms and conditions—^p 1309 

286. Confirmation—p 1311 

287. Who may purchase—^p 1313 

288. - Executor or administrator—^p 1314 

289. Conveyance—^p 1316 

290. Payment and recovery of purchase money—p 1318 

291. Proceeds—^p 1319 

292. Nature, validity, and effect of sale—p 1321 

293. Title and rights of purchaser—^p 1322 

294. Setting aside sale—p 1324 

295. Divested purchaser’s rights, remedies, and liabilities—p 1327 

296. Liabilities of executor or administrator—1328 

4. Lease and Mortgage —p 1329 
§ 297. Lease—p 1329 

298. Mortgage—p 1333 

L. Personal Property —^p 1341 

1. In General —p 1341 

§ 299. Title and authority—p 1341 

300. Possession and use—p 1345 

301. Rights and duties as to pledged or mortgaged property—^p 1346 

302. Contracts of decedent—^p 1348 

303. Mortgage or pledge by representative—p 1348 

304. Acquisition of property by representative—p 1349 

2. Sale—ig 1351 

§ 305. Power to sell and transfer title—^p 1351! 

306. - Choses in action—1354 

307. - Stocks, bonds, and mortgages—^p 1357 

308. Duty to sell—^p 1358 

309. Time for sale—p 1359 

310. Manner and conduct of sale—^p 1359 

311. By whom sale made—p 1361 

312. Price, terms, and conditions—^p 1361 

313. Who may purchase—p 1363 

314. - Personal representative—^p 1363 

315. Conveyance and transfer—p 1365 

316. Payment or recovery of price—^p 1365 

317. Application of proceeds—^p 1366 

318. Validity and effect of sale—p 1366 
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Vm. 0U8T0DT AND MANAGEMENT OF E8TATB-K3ontisiaed 

L. Personal Property —Continued 
2. Sale —Continued 

§ 319. Ratification of sale; laches—1367 

320. Title and rights of purchaser—p 1367 

321. Setting aside sale—^p 1369 

322. Liability of representative—^p 1370 


§§ 


323 to End la Volume 34 


IZ. ALLOWANOE TO SURVIVING SPOUSE OR CHILDREN 

§ 323. Origin, nature, and purpose 

324. Necessitous circumstances 

325. Constitutional and statutory provisions 

326. What law governs 

327. Quarantine or other occupation or use 

328. - Nature and extent of right 

329. -Liabilities incident to occupancy 

330. - Enforcement or defense of right 

331. - Forfeiture of right 

332. Maintenance and support 

333. Amount or value 

334. -Effect of dower and other interests 

335. - Specific articles 

336. Persons entitled 

337. Property subject to allowance 

338. Priority over other claims 

339. Mode and medium of payment 

340. Bar, waiver, or relinquishment 

341. - Antenuptial or postnuptial agreement 

342. -Testamentary provisions 

343. - Separate estate or homestead 

344. — Misconduct, separation, or divorce 

345. - Relinquishment after death of decedent 

346. - Remarriage 

347. - Delay in applying 

348. - Death of beneficiary 

349. Selection or setting apart 

350. - By persons entitled 

351. - By executors, administrators, commissioners, or appraiser! 

352. -Appraisement 

353. Allowance by court 

354. -Time for application or allowance 

355. -Jurisdiction 

356. - Parties and notice 

357. -Application or petition 

358. -Objections and exceptions 

359. -Evidence 

360. -Trial or hearing, and new trial 

361. -Judgment or order, review, and costs 

362. Effect of allowance 

363. Increase or further allowance 

364. Decrease or revocation of allowance 

365. Rights of creditors^ 

366. Rights of heirs, distributees, or legatees 
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X. ALLOWANCE AND PAYMENT OF CLAIMS 

A. Lxabilitdbs 07 Estate —p 

§ 367. Oblig-ations of decedent in general 

368. Secured claims 

369. Joint obligations 

370. Services rendered to decedent 

371. - Persons in family relation 

372. - Amount of allowance 

373. - Agreement to compensate by will 

374. Loans or advances to decedent 

375. Covenants of decedent 

376. Contracts of guaranty or suretyship 

377. Unmatured and contingent claims 

378. Debts payable after death 

379. Claims founded in tort 

380. Taxes and assessments 

381. Continuing obligrations 

382. Claims barred by limitation 

383. Claims arising after death of decedent 

384. - Funeral expenses 

385. - Tombstones, monuments, and burial lots 

386. - Services rendered to estate 

387. — Loans or advances to estate 

388. - Expenses of administration 

389. - Support, etc., furnished to decedent^s family 

390. Claims of executors or administrators 

391. Miscellaneous claims 

392. Agreement of representative to pay 

393. Purchase of claims against estate 

B. Presentation and Allowance 

§ 394, Necessity for presentation 

395. - Effect of representative's knowledge of existence of debt 

396. - Effect of suit on claim 

397. Statutory provisions 

398. What claims should be presented 

399. - Public debts 

400. - Contingent, unmatured, and unliquidated claims 

401. - Claims arising after death of decedent 

402. - Qaims of representative 

403. —— Secured claims 

404. Against whom statutes of nonclaim run 

405. -Time for presentation 

406. - Computation of time. 

407. - Postponement and interruption of statute 

408. - Extension of time 

409. Place of presentation 

410. By and to whom presentation made 

411. Notice to creditors 

412. Notice of intention to present claims 

413. Notice of presentation or filing 

414. Presentation and filing in general 

415. Sufficiency of presentation 

416. Statement and verification of claims 
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Z. ALLOWANCE AND PATICENT OF CLAlMS-^dntiiiued 

B. FRBSBNTATioy AND ALLOWANCE—Continued 

§ 417. —- Statement 

418. - — Verification 

419. Evidence as to presentation 

420. Withdrawal of claim 

421. Effect of presentation 

422. Effect of failure to make due presentation 

423. - Excuses and relief 

424. Waiver of due presentation 

425. Allowance or rejection 

426. - By personal representative 

427. - By commissioners 

428. - By court 

429. - Set-off 

430. - Setting aside allowance 

431. - Effect of allowance or rejection 

432. - Collateral attack 

433. - Review 

434. -Costs and allowances 

435. Proof of claim at second audit 

C Disputed Claims 

L Contest of Claims Generally 
§ 436. In general 

437. Statutory provisions 

438. Who may contest or object to claims 

439. Duty of representative to contest claims 

440. Grounds, time, and mode of objection 

441. Waiver of objections and estoppel 

2. Proceedings for Determination 
§ 442. Arbitration 

443. Reference 

444. Hearing before commissioners 

445. Proceedings in probate court 

446. — Probate jurisdiction as to disputed claim 

447. - Nature of proceeding 

448. -Defenses 

449. - Parties, citation or notice, and appearance 

450. —— Docketing claims 

451. -Pleadings 

452. - Evidence 

453. -Hearing, findings, and decision 

454. -Judgment 

455. Review 

456. Costs 

D. Pbiorities and Payment 

§ 457. Authority and duty to pay 

458. Qassification and priorities of debts 

459. -What law governs 

460. At common law 
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Z. AliLOWANOE AND PAYMENT OF OIiAlMS— Continued 
D. Priorities akd Payment— Continued 

§ 461. - Under modern statutes 

462. Claims of executor or administrator 

463. Advances to pay claims 

464. Interest on claims 

465. Attorney's fees and expenses of creditors 

466. Time of payment im general 

467. Payment before allowance or order 

468. Mode, sufficiency, and effect of payment 

469. - Compromise 

470. Application of payments 

471. Improper payments 

472. Liability for failure to pay claims 

473. Proceedings to enforce payment 

474. Deficiency of assets in hand 

475. Reservation of assets 

476. Liability of creditor to refund 

477. Release by creditors 

478. Property available for pa 3 rment 

479. - Real and personal property 

480. - - Rents of realty 

481. - Marshaling assets 


XL DISTRIBUTION OF ESTATE 

A. Rights, Duties, and Liabilities 

§ 482. Authority and duty to make distribution 

483. - Admission of, or charging with, assets 

484. Priority of debts over legacies, devises, and distributive shares 

485. Assent to legacy or devise 

486. Executor or administrator as legatee or distributee 

487. Time for distribution 

488. Evidence as to distribution 

489. Receipt or release 

490. Security and refunding bond 

491. Advances and disbursements by representative 

492. Mode and sufficiency of payment or distribution 

493. - Distribution in kind 

494. - Retaining indebtedness due by legatee or distributee 

495. ■ - Application of payments 

496. — Notice and tender 

497. - To whom payment should be made 

498. - Equalization of payments 

499. Payment of annuities 

500. Effect of payment or distribution in general 

501. Improper, erroneous, or premature payment or distribution 

502. - Payment to wrong person 

503. - Payment before order or decree for distribution 

504. - Overpayment 

505. Liability of legatee or distributee to refund in general 

506. - Restitution on reversal of decree 

507. Delay in or failure to make payment or distribution 

508. Interest on legacies or distributive shares 
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ZZ. DISTRIBUTION OF ESTATR-Contiimed 

A. Rights, Duties, and Liabilities —Continued 

§ 509. Reservation of assets 

510. Liability to refund on deficiency of assets 

511. - In absence of refunding bond or other indemnity 

512. -Liability on refunding bond or other indemnity 


B. 


Proceedings for Payment or Distribution 
§ 513. Nature and form of proceeding 

514. Jurisdiction 

515. Who may institute proceedings and conditions precedent 

516. Time for proceeding 

517. Right to object to distribution 

518. Defenses 

519. Parties, process or notice, and appearance 

520. Pleading 

521. Evidence 

522. Proceedings of auditor or commissioner 

523. Examination and settlement of accounts, and appraisal of estate 

524. Hearing and determination 

525. Order or decree for distribution 

526. - Form and requisites 

527. -Entry 

528. - Setting aside, correcting, and modifying 

529. ■ . Construction, operation, and effect 

530. - Collateral attack 

531. -Enforcement 

532. -Order for partial distribution 

533. New trial 

534. Review 

535. Costs and attorneys’ fees 


zn. SALES UNDER ORDER OF COURT 


A. In General 

§ 536. Authority in general; statutory provisions 

537. When authorized generally 

538. For payment of debts 

539. -Existence and validity of debts 

540. —— Debts created after death of decedent 

541. - Insufficiency of personalty 

542. -Account of administration 

543. For payment of legacies 

544. For distribution 

545. Effect of testamentary provisions 

546. Who may apply for sale 

547. -Compelling application 

548. Property or interests subject to sale 

549. -Lands devised by decedent 

550. -Property not owned by decedent at time of death 

551 . - Property held or claimed adversely to decedent 

552. -Homestead 

553. Amount to be sold 

554. Payment or security to prevent sale 

864 



8s aj.a : 


EXECUTORS AND AEUlNlSTRATORa 


ZH. SALES X7NDEB OBDEB OF OOVBT—Ooutinued 

B. PlU>CEEDINGS FOB SALE 

§ 555. In general 

556. Nature and form of proceedings 

557. -Actions for sale 

558. Joinder of proceedings 

559. Time for proceeding 

560. Jurisdiction 

561. Parties 

562. Petition or other application 

563. - Collateral attack on sufficiency 

564. Citation or notice 

565. - Presumptions; collateral attack 

566. Objections and exceptions 

567. Interference of other proceedings involving land 

568. Hearing and determination in general 

569. Evidence 

570. Proof and contest of claims 

571. Determination as to sufficiency of personalty 

572. Trial of title of decedent and adverse claims to property 

573. Dismissal or discontinuance 

574. Order or decree of sale 

575. - Form and requisites 

576. - Relief granted 

577. -Amendment or vacation 

578. — Operation aixi effect in general 

579. -Collateral attack 

580. - Staying execution of order 

581. - Second order of sale 

582. Essentials to be shown of record 

583. Appraisal of property to be sold 

584. Review 

585. Enjoining sale 

586. Failure to procure sale 

C. Sale 

§ 587. Authority and powers in making sale generally 

588. Persons authorized to sell 

589. Oath 

590. Special bond for sale 

591. - Liability on bond 

592. Notice of sale 

593. Manner and conduct of sale 

594. — Time and place of sale 

595. - Sale in bulk or in parcels 

596. - Public or private sale 

597. Terms and conditions 

598. Who may purchase 

599. - Executor or administrator 

600. Bids or offers 

601. Payment or recovery of purchase money 

602. Rights and liabilities on failure or refusal of bidder to complete purchase 

603. Proceedings to recover purchase money 
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xn. SALES UNDER ORDER OF OOURT-^^tinuod 

C. Sals—C ontinued 

§ 604. Resale and recovery of difference in price 

605. Equitable relief of purchaser 

606. Report or return 

607. Confirmation 

608. - Necessity 

609. -Evidence, hearing and determination 

610. -Form and requisites of confirmation and entry of record 

611. -Effect of confirmation or refusal to confirm 

612. -Review 

613. Second sale 


D. Annulling Sale after Confibmatioit 
§ 614. In general 

615. Right to attack sale * 

616. - Estoppel and ratification 

617. Time within which sale may be annulled; limitations and laches 

618. Collateral attack 

619. Grounds for annulling sales 

620. - Defects in proceedings prior to order 

621. - Improper order 

622. - Defects in proceedings after order 

623. Proceedings to annul 

624. - Forum and form of remedy 

625. — Parties and notice 

626. - Pleading and evidence 

627. -Trial or hearing, judgment, and review 

628. Effect of setting aside 

629. Settlement with purchaser when sale avoided 

630. - Reimbursement for purchase money 

631. - Reimbursement for improvements 

632. -Liability for rents and profits 

633. -Liability of purchaser who assumes mortgage 


R Operation and Effect of Sale 

§ 634. In general 

635. Divesting of titles and liens 

636. - Title of heirs or devisees 

637. Dower or curtesy rights 

638. - Encumbrances 

639. -Leasehold interest 

640. - Rights of purchasers from and creditors of heirs and devisees 

641. Title and rights of purchaser 

642. - Warranty and caveat emptor 

643. - Protection of bona fide purchasers and curative statutes 

644. -When title passes 

645. - Proceedings to perfect rights of purchaser 

646. Liabilities of purchasers 


F. CONVETANCE 

§ 647. Necessity 
648. Authority to convey 
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Xn. 8A1JBS UNDER OBDEB OF OOTJBT— Continued 
F. CoirvETANdc—Continued 

§ 649. - Duration and extent of authority 

650. To whom conveyance made 

651. Form, contents, and execution 

652. Construction, operation, and effect 

653. — Conveyance as evidence 

654. Mortffagfe 

G* Disposition of Rbooeeds 
§ 655. In g'eneral 

656. Satisfaction of mortgages and other liens 

657. Payment of costs and expenses of sale 

658. Disposition of surplus 

659. By whom proceeds received and distributed 

660. Duty of purchaser as to application of proceeds 

H. Liability of Rjbpresektativb 
§ 661. In general 

662. For purchase money 

663. ^ — Failure to collect 

664. For negligence or misconduct in selling 

665. For purchasing at his own sale 

666. Kstoppel 

XIIL INSOLVENT ESTATES 

§ 667. In general 

668. What law governs. 

669. Insolvency proceedings 

670. - Jurisdiction 

671. - Grounds for declaration of insolvency 

672. - Procedure 

673. Estoppel to assert insolvency 

674. Effect of representation or declaration of insolvency 

675. Commissioners or auditors 

676. Collection and management of estate 

677. - Actions 

678. Sales and conveyances under order of court 

679. Presentation and allowance of claims 

6feo. - Proof of claims 

681. - Allowance or rejection 

682. - Review 

683. Rights and remedies of creditors 

684. - Actions 

685. Payment of claims and distribution 

686. - Proceedings and decree for distribution 

687. - Accounting and settlement 

srv. ACTIONS 

A. In General 

§ 688. Capacity of personal representative to sue or be sued 

689. - Action by representative against himself 

690. — - Special or temporary administrator 
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ZIV. AOTIONS-Oontinued 

A. In Genbbal—C ontinued 

§ 691. Statutory provisions 

692. Rights of action by representative 

693. Rights of action against representative 

694. Rights of action by creditors or others interested in estate 

695. Rights of action between coexecutors or coadministrators 

696. Liabilities in respect of conduct of action or defense 

697. Conditions precedent to action by representative 

698. -To set aside fraudulent conveyance 

699. - For injury to or conversion of personalty 

700. Conditions precedent to action against representative 

701. -For debts of decedent 

702. -Other actions 

703. Defenses in action by personal representatives 

704. Defenses in action against personal representative 

705. Form of actions by representative 

706. Form of actions against representative 


B. Capacity in Which Rbpresentativk Sues or is Sued 


§ 707. Actions by representatives 

708. - Causes of action accruing in decedent^s lifetime 

709. -Causes of action accruing after decedent’s death 

710. — Particular actions 

711. -Where representative has been charged with or has accounted for pro¬ 

ceeds of contract 

^ 712. — Where representative is sole beneficiary 

713. Actions against representatives 

714. -Actions on contracts of decedent 

715. — Actions on contracts of representative 

716. -Actions based on tort 


C Set-Off or Counterolahi 

§ 717. Actions by personal representatives 

718. -Mutuality of demands 

719. - Particular demands 

720. -Actions between representatives of different estates 

721. -Effect of insolvency of estate 

722. -Necessity for presentment or demand 

723. -Necessity of pleading set-offs. 

724. Actions against personal representatives 

D. Jurisdiction and Venus 
§ 725. Jurisdiction 

726. — Estoppel to object to jurisdiction 

727. Venue 

728. -Change of venue 

R Time to Sue, Limitations, and Laches 

§ 729. Premature commencement of action 

730. Limitations in actions by personal representatives 

731. Limitations in actions against personal representatives 

732. -Actions on claims against estate 

733. -Other actions 
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E. TufB TO Sub, Lucitatioks, and Laches —Continued 

§ 734. Laches 

73 5. -Claims of creditors 

736. -Claims of legatees or distributees 

F. Pabtxes 

§ 737. In general 

738. Actions relating to personalty 

739. Joining representative as party defendant on refusal to sue 

740. Actions by creditors of estate 

741. Actions relating to land 

742. Actions or suits for legacies or distributive shares 

743. Actions for torts committed by decedent and others 

744. Actions based on wrongful acts of personal representative 

745. Other actions 

746. Joinder of coexecutors or coadministrators 

747. Joinder of representatives of different estates 

748. Personal representative as party in both individual and representative capacity 

749. Personal representative as plaintiff and defendant in same action 

750. Intervention 

751. Joinder of personal representatives in actions by legatees or distributees 

G. Process and Appearance 

§ 752. Process 

753. — Coexccutors or coadministrators 

754. - Defects, objections, and amendments 

755. Appearance 

H. Pleading • 

1 . Rules Applicable to Actions Generally 
§ 756. In general 

757. Declaration, petition, complaint, or bill 

758. -Allegations of representative capacity and authority to sue or be sued 

759. — Profert and oyer 

7(50. -Allegations negativing premature commencement of suit 

761. -Variance between process and declaration 

762. Plea or answer 

763. — Denial of representative capacity or authority to sue or be sued 

764. — Plene administravit 

765. —- Statutes of limitations 

766. -Premature commencement of action 

767. — Filing and withdrawal of pleas 

768. Replication and subsequent pleadings 

769. Demurrer 

770. Amendment 

771. Verification 

2. Pleadings in Particular Classes of Actions 
§ 772. On claims in favor of estate 

773. On claims against estate 

774. -Declaration or complaint 

775. — Plea, answer, and affidavit of defense 
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XIV. AOTIOm— Continued 

H. Pleading —Continued 

2. Pleadings in Partiadar Classes of Actions —Continued 

§ 776, -Demurrer 

777. To set aside fraudulent conveyances 

778. For legacies or distributive shares 

779. Miscellaneous actions 

780. Answers in actions against several personal representatives 

3. Issues, Proof, and Variance 

§ 781. Issues and matters to be proved 

782. Evidence admissible under pleadings 

783. Variance 

L Evidence 

§ 784. Presumptions and burden of proof 

785. Admissibility 

786. Weight and sufficiency 

J. Trial, Dismissal and Nonsuit, and New Trial 

§ 787. Trial 

788. - Questions of law and fact 

789. - Instructions 

790. - Verdict or findings 

791. Dismissal and nonsuit 

792. New trial 

K. Judgment and Enforcement Thereof 

§ 793. Rendition, form, and requisites of judgment 

794. -Judgment by confession or consent 

795. -Judgment by default 

796. - Particular forms of judgment on trial of issues 

797. -Judgments in particular actions 

798. Entry and transcript of judgment 

799. Amendment and correction of judgment 

800. Operation and effect of judgment 

801. - Establishing existence of assets 

802. - Establishing indebtedness of estate 

803. - Persons entitled to share in recovery 

804. -tien 

805. Satisfaction and set-off 

806. Execution and enforcement generally 

807. - Property subject to execution 

808. -Issuance, form, and requisites of execution 

809. -Lien, levy, or extent and custody of property 

810. - Stay, quashing, vacating, and relief against execution 

811. - Sale under execution 

812. Actions on judgments 

1^ Review 

§ 813. In general 

814. Requisites and proceedings for transfer of cause 

815. Parties 

816. Presentation and reservation of grounds of review 
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XIV. AOTIOXS —Continued 

L. ■ Rsvisw—Continued 

§ 817. Dismissal or withdrawal 

818. Determination and disposition of cause 

M. Costs and Kxpensbs op Litigation 

§ 819. Costs in g’eneral 

820. - Personal liability of representative 

821. - Liability of estate 

822. - When personal representative entitled to costs 

823. - Security for costs 

824. - Award of costs 

825. - Judgment and execution 

826. Attorneys* fees and other expenses of litigation 


XV. ACCOXJNTINa AND SDTTDBMBNT 


A. 


In Generad 

§ 827. Definitions 

828. Duty to account 

829. - Time for accounting 

830. - Who entitled to require accounting 

831. - Who may be required to account 

832. - Person acting in different capacities 

833. - Scope of liability and property to be included 

834. - Relief from duty 

835. - Effect of failure to account 

836. Private accounting and settlement 


B. Proceedings for Accounting 
§ 837. In general 

838. Nature of proceeding 
839- Jurisdiction 

840. - Probate courts 

841. - Territorial jurisdiction 

842. Limitations and laches 

843. Audit or approval before settlement 

844. Stay of proceedings 

845. Voluntary accounting 

846. - Citation or notice 

847. Compulsory accounting 

848. —■ ■ ■■ By probate proceedings 

849. - By action 


C. Charges and Credits 
§ 850. Charges 
851. Credits 


D. Compensation 

§ 852. Right to compensation 

853. - Statutory provisions 

854. - What law governs 

855. - Void or irregular appointment 

856. - Necessity for judicial allowance 

857. - Effect of testamentary provisions 
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XV. AOOOUKTIKO AND SETTLEMENT—Continued 

D. CoiCFENSATiOK—Continued 

§ 8S8. — Effect of agreements 

859. -Priority of claim 

860. For what services allowed 

861. From what fund payable 

862. Commissions 

863. -On what allowed in general 

864. -Legacies and distributive shares 

865. — Investments, income, receipts, and disbursements 

866 . -Real property and its usufruct 

867. Amount of compensation 

868 . -Extra allowances 

869. - Effect of testamentary provisions 

870. -Effect of agreement 

871. Temporary or special administrators 

872. Coexecutors and coadministrators 

873. Successive administrations 

874. Where representative also trustee or guardian 

875. Waiver or renunciation of compensation 

876. Forfeiture or deprivation of compensation 

877. Jurisdiction, proceedings, and review 

878. -Jurisdiction 

879. -Time fpr allowance 

880. — Proceedings for allowance 

881. Tax on commissions 

E. Stating and Settling Accounts 

§ 882. Form and requisites 

883. Objections and exceptions 

884. — Persons entitled to object 

885. -Time for making and filing 

886 . -Grounds 

887. -Form and sufficiency 

888 . — Waiver and estoppel 

889. - Exceptions to partial accounts 

890. Hearing and reference 

891. - Submission of issues to jury 

892. -Matters to be determined 

893. -Reference 

894. Evidence in general 

895. - Presumptions and burden of proof 

896. -Admissibility 

897. -Weight and sufficiency 

898. Vouchers and proof of payment 

899. Examination of representative 

900. Production of books 

901. Examination of legatees 

902. Findings and conclusions 

903. Order or decree 

F. Operation and Efteot 

§ 904. Final settlement 
90S. - Persons and matters concluded 
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ZV. AOOOXnrnsa and SETTLEMBNT-^ontmtied 

F. Operation and Effbctt —Continued 

§ 906. — Effect on pending actions 

907. - Effect on jurisdiction of probate court 

908. - Collateral attack 

909. Ex parte settlements 

910. Annual or partial settlements 

911. Settlement on resignation, removal, or death 


G. Opening, Vacating, or Setting Aside Settlsicents 
§ 912. In general 
• 913. Jurisdiction 

914. Grounds for relief 

915. Time for application 

916. Who may attack settlement 

917. Parties and process 

918. Pleading 

919. Evidence 

920. Hearing and determination 

921. Effect of opening or setting aside 

922. Effect of refusal to open accounting 

923. Annual or partial settlements 


H. Review 

§ 924. 

925. 

926. 

927. 

928. 

929. 

930. 

931. 

932. 

933. 

934. 

935. 

936. 

937. 

938. 


In general 

Orders and decrees reviewable 
Persons entitled to review 

Presentation and reservation in lower court of grounds of 
Parties 

Time for instituting proceeding 
Requisites for review 
Record 

Scope and extent of review 

— Presumptions in support of order or decree 

— Discretion of lower court 
- Findings of fact 

- Former accounts 

Hearing, determination, and disposition 
Operation -and effect of decree 


L Costs and Expenses 

§ 939. In general 

940. Counsel fees and expenses of settlement 

941. Allowance or assessment to contestants 

942. Personal liability of executor or administrator 

943. Costs of appeal from accounting 


ZVI. LIABILITY ON ADMINISTRATION BONDS 
A. In General 
§ 944. 

945. 

946. 

947. 
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Nature and extent of liability 

- Bonds of corepresentatives 

—— Successive or additional bonds 
- Public officer’s bond 
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XVI. UABIUTT ON ADMDnSTRATION BONDfi-Continiied 

A. In General — Continued 

§ 948. -Estoppel 

949. -Indemnity to sureties 

950. Property covered 

951. - Property received or converted before execution of bond 

952. - Debts of representative to estate 

953. - Property not assets of estate 

954. -Proceeds of sale of realty 

955. - Property held in capacity other than as executor or administrator 

956. Functions and acts covered 

957. Discharge of sureties 

958. - Settlement and discharge of principal 

959. - Giving new bond 

960. -Discharge by order of court 

961. Breach of bond 

962. -Failure to collect assets 

963. -Failure or refusal to pay, or wrongful payment of claims 

964. - Failure or refusal to pay legacies or make distribution 

965. -Failure to account, or to turn over assets to successor 

966. Conclusiveness of adjudication against principal 

967. Who may enforce liability on bond 

B. Remedies 

1 . Nature and Form 
§ 968. In general 

969. Summary proceedings 

2. Actions on Administration Bonds 

§ 970. Right of action; actual injury necessary 

971. Conditions precedent 

972. - Establishing liability of estate 

973. - Final settlement and accounting 

974. - Prior judgment and return of execution against principal 

975. - Establishing devastavit in separate suit against principal 

976. -Leave to sue 

977. Time to sue, limitations, and laches 

978. Defenses 

979. Set-off •and counterclaim 

980. Jurisdiction and venue 

981. Parties and process 

982. Pleading 

983. Evidence 

984. Trial, judgment, and review 

985. - Equitable relief against judgment 

986. Damages or amount of recovery 

987. Costs 

CVn. FOREIGN AND ANOILLABY ADMINISTRATION 

§ 988. Foreign appointment 

989. Ancillary appointment 

990. - Situs of assets 

991. -Dependence on domiciliary appointment 
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XNTL FOBEiair AKD ANOXLLABY ABMINI8TBATIOV— Continued 
§ 992. - Persons entitled to appointment 

993. - Time for appointment 

994. - Proceedings for appointment 

995. - Bond 

996. - Operation and effect of appointment 

997. - Revocation of letters; removal 

998. Relation between ancillary and domiciliary represeqta Lives 

999. Title to assets 

1000. Collection of assets 

1001. Disposition of property 

1002. Sales under order of court 

1003. Presentation and allowance of claims 

1004. Payment of claims 

1005. Transmission of residue to domicile 

1006. Distribution of estate 

1007. Actions by foreign representatives 

1008. — Right of actions, conditions precedent, and defenses 

1009. - Waiver of objection as to incapacity 

1010. - Limitations 

1011. - Proceedings 

1012. Actions against foreign representatives 

1013. - Liability to suit 

1014. - Proceedings 

1015. Accounting 

XVin. ADMmiSTBATOBS DE BONIS NON 

§ 1016. Appointment and qualification 

1017. - Nature of office and source of title 

1018. - Elements bearing on necessity or propriety of appointment 

1019. - Right to appointment 

1020. Jurisdiction and proceedings 

1021. - Operation and effect of appointment 

1022. - Bond 

1023. Assets to be admini.stered 

1024. Powers, duties, and liabilities 

1025. - Powers and duties in general 

1026. - Collection of assets 

1027. - Distribution 

1028. - Liabilities 

1029. Effect of contracts and transactions of predecessor 

1030. Administrators de bonis non with will annexed 

ZIX. ADMINISTRATORS WITH THE WILL ANNEXED 

§ 1031. Appointment 

1032. - Proceedings for appointment 

1033. - Bond 

1034. Powers and duties 

XX. TEMPORARY OR SPECIAL ADMINISTRATORS 

§ 1035. In general 

1036. Proceedings for appointment 

1037. Bond 


875 



JBXBCUTOBS AND ADMINISTBATOBB 


as 


ZZ. TSMPOSABT OB SPEOXAIt ADMIinBT&4TOB8^ontiiiu64 

§ 1038. Setting aside appointment 

1039. Duration and termination of authority 

1040. Powers, duties, and liabilities 

ZZL OOEZEOnrOBS AND OOADIONISTEATOBB 

S 1041. In general 

1042. Powers and duties 

1043. — Collection and management of estate 

1044. -Allowance and payment of daims 

1045. Liabilities 

1046. Acting executor or administrator 

1047. Surviving executor or administrator 

ZZn. BEPBE8ENTATIVE8 OF DECEASED EXEOUTOBS OB ADHINI8TBATOBB 

§ 1048. In general 
1049. Duties and liabilities 

/ 

zzm. FUBUO ADMINI8TBATOBS 

§ 1050. In general 

1051. Appointment, qualification, and tenure 

1052. Right and duty to administer 

1053. Administration by other public officials 

ZZIV. OOLIiEOTOBS AND BEOEIVEBS 

§ 1054. Appointment 
1055. Powers, duties, and liabilities 

ZZV. INDEPENDENT EZEOX7TOBS 

§ 1056. In general 

1057. Powers, duties, and liabilities 

1058. Presentation of daims 

1059. Actions 

1060. Compensation 

1061. Protection of estate in case of misconduct 

1062. Abandonment of office 

ZZVL EZE0UT0B8 DE SON TOBT 

§ 1063. Definition and nature of office 

1064. How office or liability assumed 

1065. Rights and liabilities 

1066. Effect of acts 

1067. — Effect of subsequent issue of letters to executor de son tort 

1068. Actions and proceedings by or against executors de son tort 
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§ 1. In General 

Wfitn a person diat laavlng property, hie eetate te 
ueually eet apart to be administered under the supervision 
of courts constituted for the purpose, the main objects of 
which in assuming jurisdiction are to collect and preserve 
the assets, pay decedent's debts, and distribute the 
residue to the persons lawfully entitled thereto. 

In modern practice, when a person dies leaving 
property, his estate is usually set apart to be ad¬ 
ministered or settled under the immediate supervi¬ 
sion of the courts. The jurisdiction, powers, and 
functions connected with such settlement are usu¬ 
ally confided to special tribunals, ordinarily styled 
probate, surrogate, or orphans’ courts which are 
usually county tribunals with jurisdiction and pow¬ 
ers defined or created by statute,^ although in 
sparsely settled states the county court sometimes 
exercises such functions as a special branch of ju¬ 
risdiction.* 

The main objects of such jurisdiction are that 
the personalty of the deceased, together with income 
and profits, be properly collected, preserved, and 
duly accounted for, that his just debts and the 
charges consequent on his death and the settlement 
of his estate be paid and adjusted,* and that the 
residue of the estate be distributed among such per¬ 
sons and in such proportion as the will of the de¬ 
cedent, if there is one, or otherwise the statutes 
of distribution, may prescribe.^ 


Retroactive effect of statutes. It has been held 
that statutes relating to the administration and sset- 
tlement of the estates of deceased persons may have 
a retroactive effect so that their provisions may 
govern the administration of the estates of persons 
who died before the statutes were adopted,* but a 
statute changing the procedure* or authorizing the 
entry of orders dispensing with the necessity of for¬ 
mal administration proceedings in certain cases'^ 
does not apply to the administration of estates in 
the process of administration when the act became 
effective. 

§ 2. What Law Govbms 

Thft law of tha place from which the personal repre¬ 
sentative derives his authority, as It exists at the time of 
the administration, governs the administration of estates 
of decedents. 

With regard to creditors the administration of 
the assets of a deceased person is governed ex¬ 
clusively by the law of the place where the execu¬ 
tor or administrator acts and from which he derives 
his authority, and the domicile of the decedent or of 
the creditor cannot authorize the introduction of an¬ 
other law to defeat the law of the situs of the ad¬ 
ministration and the local law also governs with 
respect to the general conduct of the administra¬ 
tion up to the time of distribution.* As shown in 
Conflict of Laws §§ 10, 18, 19, and Descent and 
Distribution §§ 3-S, with regard to heirs and dis- 


1. Md.—Goldsborough v. De Witt, 
189 A. 226. 171 Md. 226. 

23 C.J. p 996 note 3. 

Jurisdiction: 

Generally see infra fS 13-21. 

Of chancery courts see Equity S 
61. 

Probate, establishment, and annul¬ 
ment of Wills see the C.J.S. title 
Wills Si 807-585. also 68 C.J. p 
873 note 86-p 1249 note 2. 

Btotuts hM ooastitvtlowa 
Tenn.—Commerce Union Bank v. Gil¬ 
lespie. 156 S.W.2d 425. 
BccleslMitioal administgatlon. 

(1) Ecclesiastical administration 
is inapplicable to conditions in the 
United States.—In re Vlosca, 47 A. 
233. 197 Pa. 280. 61 L.R.A. 876. af¬ 
firming 29 Pittsb.Leg.J.,N.S., 299. 

(2) In the absence of statutory 
directions the modes of procedure 
adopted by the ecclesiastical courts 
of England are necessarily In force 
in our pro|;»ate courts.—Cowden v, 
Dobyns. 18 Miss. 82. 

Ecclesiastical law as part of common 

law see Common Law I 7. 

S. N.D.—In re Markhus’ Estate, 249 
N.W. 310, 68 N.D. 566. 

28 CJ. p 966 note 4. 


8. Cal.—In re Smith, 60 P. 701, 118 
Cal. 462. 

Ill.—Cotterell v. Coen, 92 N.E. 911. 
246 111. 410, reversing 161 Ill.App. 
463. 

Purposes of administration see infra 
8 3 d. 

4. Cal.—O'Day v. Superior Court of 
Los Angeles County, 116 P.2d 621. 

Ill.—Cotterell v. Coen. 92 N.E. 911, 
246 Ill. 410, reversing 151 IlLApp. 
463. 

Wyo.—Church v. Quiner, 224 P. 1073, 
8l Wyo. 222. 

5. U.S.—Hardy v. Harbin, C.C.Cal., 
11 F.Ca8.No.6,060, 4 Sawy. 636. 

Cal.—People v. Senter, 28 Cal. 602. 

23 C.6. p 998 note 35. 

Constitutionality of retroactive laws 
generally see Constitutional Law 
85 414-420. 

e. Kan.—State ex rel. Beck v. Good, 
49 P.2d 633, 142 Kan. 484. 

7. Pla—Pitts V. Pitts, 162 So. 708, 
120 Fla. 363. 

a N.T.—In re Baton’s Estate, 211 
N.Y.S. 846, 126 Misc. 629, affirmed 
In re Eaton’s Will, 215 N.T.S. 839, 
217 App.Dlv. 704. 
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Va.—Denny v. Searles. 143 S.E. 484. 

160 Va. 701. 

23 C.J. p 1018 note 16. 

Foreign and ancillary administration 
see infra 55 988-1016. 

Property oonsldered as separate sue- 
oessioa 

When a person dies leaving prop¬ 
erty in two or more states, his prop¬ 
erty in each state is, for purpose of 
its administration, considered as a 
separate succession.—Jarel v. Moon’s 
Succession, La.App., 190 So. 867. 

9. Mass.—Hite v. Hite. 17 N.E.2d 
176, SOI Mass. 294, 119 A.L.R. 517. 
23 C.J. p 1019 note 16. 

Bale of realty 

The law of the situs of testator’s 
realty merely regulates its sale, and 
has nothing to do with distribution 
of proceeds thereof among legatees 
and creditors, but that distribution is 
regulated by law of the testator's 
domicile.—Philadelphia Home for In¬ 
curables V. Philadelphia Sav. Fund 
Soc., 8 A.2d 193. 126 N.J.Eq. 104, af¬ 
firmed 19 A.2d 349. 129 N.J.Eq. 248— 
Jenkins v. Guarantee Trust ft Safe 
Deposit Co., 53 N.J.Eq. 194, 82 A* 
208. 



kZSClTTOnS AKb ADMINISTRATORS 


88 c,j.s; 




tributees the rule is that personal estate is to be 
distributed according to the law of the decedent’s 
last domicile, while real estate descends according 
to the law of the place where it is situated. 

The validity of the acts of an administrator must 
be determined by the law in force at the time of the 
administration of the estate.^^ 

§ 3. Definitions, Nature and Purpose of 
Trust, and Classes of Estates and 
Representatives Thereof 

a. In general 

b. Executors and administrators 

c. Legal representatives 

d. Administration 

e. Estates; testate; intestate; testator 


f. Probate 

g. Nature of trust 

a. In Gtonsial 

The personal repreeentativea of decedente on whom 
the duty of aettling and dietributing eatatea la confided 
are uaually, although not neoaaaarlly, executora and ad- 
mlnlatratora. At common law a 'Teal*' repreaentative la 
an heir who aucceeda to the real eatate of hla anceator. 

The duty of settling and distributing the estates 
of decedents under the supervision of the courts is 
confided to persons who are termed the “personal 
representatives” of the deceased, a term which, as 
ordinarily used, means ex!ecutors and administra- 
tors.^1 Its meaning is not, however, necessarily so 
confined,!^ and it may sometimes mean heirs^® next 
of kin,^^ descendants,^^ or even include assigns^^ 
or grantees.i7 


la Tex.—^Moore v. Wooten, Com. 
App., 280 S.W. 742. reveralng, Civ. 
App., 265 S.W. 210, and rehearing 
denied, Com.App.. 288 S.W. 163. 

11. U.S.—Reed v. American-German 
Nat. Bank. C.C.Ky., 165 F. 288, 236. 
Kan.—Nicholson v. Nicholson, 146 P. 
840, 94 Kan. 163—Cox v. Kansas 
City, 120 P. 663, 656, 86 Kan. 298. 
La.—Penny v. New Orleans Great 
Northern R. Co., 66 So. 313, 186 
La. 962. 

Mo.—Casey v. Hoover, 94 S.W. 982, 
983, 197 Mo. 62. 

N.J.—Swank v. Pennsylvania R. Co., 
Ill A. 44, 47. 94 N.J.Law 646, cer¬ 
tiorari denied 41 S.Ct. 12, 264 U.S. 
688, 65 L.Kd. 461. 

N.Y.--People v. Fitzgerald, 21 N.T. 

S. 911, 29 Abb.N.C. 471. 

Okl.—Missouri, K. & T. Ry. Co. v. 
Lenahan, 136 P. 383. 386, 39 Okl. 
283. 

Or.—^Murphy v. Tillson, 180 P. 687, 
638, 64 Or. 668. 

Tex.—Gutierrez v.. Bl Paso & N. SS. 
R. Co., 117 S.W. 426, 428, 102 Tex. 
378, affirmed El Paso & N. E. R. 
Co. V. GuUerrez. 30 S.Ct 21. 215 

U.S. 87, 64 L.Ed. 106—-Atchison, T. 
& S. F. Ry. Co. V. Berkshire, Civ. 
App., 201 S.W. 1093, 1096, error 
refused. 

Va.—Atkinson v. Washington 6b Jef¬ 
ferson College, 46 S.E. 263, 260, 
64 W.Va. 32. 

Wis.—In re Gallun’s Estate, 264 N. 
W. 542. 544. 216 Wls. 814, citing 
Ctorpwi tads. 

28 C.J. P 996 note 8. 

SpecUa a^mtulstrator 
Minn.—Jones v. Minnesota Transfer 
Ry. Co., 121 N.W. 606, 607, 108 
Minn. 129. 

Wls.—Swan v. Norvell, 88 N.W. 984, 
107 Wls. 626. 

TsBipofanr adnlalstimtor 

Ga.—Louisville & N. R. Co. v. Chaf¬ 
fin, 11 S.E. 891, 898, 84 Ga. 619— 


Wilson V. Pollard. 10 S.B.2d 407, 
409, 62 Ga.App. 781. 

Executor held ‘‘representative of es¬ 
tate” 

Ga.—^Dougherty-Little-Redwlne Co. 

V. Hatcher, 161 S.E. 796, 169 Ga. 
868 . 

As endowed with deceased’s rights 
and liabilities 

Administratrix is not a “personal 
representative'* in the sense that she 
becomes legally endowed with de¬ 
ceased's rights and liabilities.—^In re 
Gorday Garment Co., D.C.Or., 2 F. 
Supp. 162, affirmed, C.C.A., Crocker 
V. Kay, 62 F.2d 391, certiorari de¬ 
nied 63 S.Ct. 606, 288 U.S. 615, 77 L. 
Ed. 988. 

12 , Conn.—^H. G. Craig & Co. v. Un- 
cas Paper Board Co., 133 A. 673, 
104 Conn. 659. 

Ga.—Tucker v. Knights of Pythias 
of North & South America, 68 S. 
E. 796, 797, 135 Ga. 66—Cooper v. 
Cooper, 119 S.E. 836, *30 Ga.App. 
710. 

Minn.—Appeal of City of Duluth, 101 
N.W. 1059, 1061, 94 Minn. 96. 

Neb.—Sorensen v. Sorensen, 98 N.W. 
^ 837, 840, 68 Neb. 483, affirmed on 
second rehearing 103 N.W. 455, 68 
Neb. 483—Sorensen v. Sorensen, 77 
N.W. 68, 69, 66 Neb. 729—Kroh v. 
Heins, 67 N.W. 771, 773, 48 Neb. 
691. 

23 C.J. p 996 note 9. 

ISeaaiag detcnaiiisd by teatator’s 
intent 

Conn.—^Newman v. Jennings, 98 A. 
321, 90 Conn. 686—Lepard v. Clapp, 
66 A. 780, 80 Conn. 29. 

Md.—Albert v. Albert, 12 A. 11, 68 
Md. 362. 

N.Y,—^In re Osgood's Estate, 217 N. 

Y.S. 313, 127 Misc. 437. 

Pa.—In re Harton's Estate, 62 A. 
1068, 1069, 218 Pa. 499, 4 L.R.A., 
N.B., 939. 

13* 'U.S.—^Reed v. American-German 
Nat Bank, C.C.Ky., 156 F. 238, 236. 
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Oa.—Tidwell ▼. Oarrick, 99 S.B. 872, 
149 Ga. 290—Ellard v. Coleman, 97 
S.E. Ill, 22 Ga.App. 693. 

Kan.—Olson v. Frazer, 118 P.2d 606, 
154 Kan. 310. 

Mich.—Oldenburg v. Leiberg, 142 N. 

W. 1076, 177 Mich. 160. 

Mo.—Wells v. Bente, 86 Mo.App. 264. 
N.Y.—^Davidson v. Jones. 98 N.Y.S. 

266, 266. 112 App.Div. 264. 

Xeire held not “personal repreeenta- 
tivee” 

Ga.—^Rudolph v. Washington, 91 S.E. 
660, 146 Ga. 605. 

La.—Savaria v. U. S. Railroad Ad¬ 
ministration, 91 So. 661, 161 La. 
166. 

14. U.S.—Reed v. American-German 
Nat. Bank, C.C.Ky.. 155 F. 233, 236. 

Conn.—Davies v. Davies, 11 A. 600, 
503, 56 Conn. 319. 

N.Y.—Davidson v. Jones, 98 N.Y.S. 

266. 266, 112 App.Div. 264. 

Pa.—In re Harton’s Estate, 62 A. 
1058, 1059, 213 Pa. 499, 4 L.R.A., 
N.S., 939—^Appeal of Trustees of 
University of Pennsylvania, 97 Pa. 
187. 

Vext of kin not personal representa¬ 
tives 

N.J.—Shaver v. Shaver, 1 N.J.Eq. 
437. 

15. U.S.—^Reed v. American-German 
Nat Bank, C.C.Ky.. 166 F. 233, 286. 

Md.—Albert v. Albert, 12 A. 11, 16, 
68 Md. 862. 

16. U.S.—Reed v. American-German 
Nat Bank, C.C.Ky., 155 F. 233, 236. 

Minn.—^Appeal of City of Duluth, 101 
N.W. 1069, 1061, 94 Minn. 96. 

Mo.—^Wells V. Bente, 86 Mo.App. 264. 
“mepreaentatives” not usually desig¬ 
nated “assignees” 

U.S.—Sere v. Pitot, La., 6 Cranch 
832, 386, 3 L.Ed. 240. 

17. U.S.—^Reed v. American-German 
Nat Bank, C.C.Ky., 166 F. 233, 236. 
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Real representatives. At common law the heir 
sttcceeds to .the real estate of the deceased ances¬ 
tor, and for this reason he has been sometimes called 
a "real” representative.^* 

h. Sxecnton and Administrators 

Although the torms are frequently ueed eynonymoue- 
ly. an '^executor’* la a peraonal repreeentative appointed 
by a testator, while an ‘'administrator'* Is one appointed 
to act where there Is no executor. Executors and ad¬ 
ministrators are regarded as officers of the court, but 
are not generally considered to be public officers or 
agents. An executor or administrator as an official and 
as an Individual Is, legally, two separate persons. 

The personal representatives of decedents are of 
two classes, executors and administrators; an exec¬ 
utor is a person appointed by a testator to carry out 


the directions and requests in his will, and to dis¬ 
pose of the property according to his testamentary 
provisions after his decease;^* an administrator is 
a person authorized to manage and distribute the es¬ 
tate of an intestate or of a testator who has no ex¬ 
ecutor.*® However, the offices are very similar,*^ 
and the terms ‘^executor” and ^‘administrator” are 
frequently used as synonymous.** 

V 

Status. Executors and administrators are not 
public officers.** On the other hand, they are not 
mere employees,** but are distinctly officers without 
being invested with sovereign powers.*® Executors 
and administrators are officers of the court** and 
occupy a fiduciary relation toward all parties having 
an interest in the estate.*^ They are not agents of 


' ▼•aAic held not **pcygosal rcpzMMu 
tattve" 

Conn.—Liquid Carbonic Co. v. Black, 
128 A. 614, 182 Conn. 890. 
la U.S.—^Louisville Trust Co. v. 
Kentucky Nat. Bank, C.C.BLy., 87 
F. 143, 146. 

Conn.—In re Wilcox & Howe Co., 89 
A. 163, 70 Conn. 220. 

N.T.—Lee v. Dill. 89 Barb. 616, 620, 
16 Abb.Pr. 92. affirmed 41 N.T. 619. 

19. Black L.D. 

Other dellaltloas 

Ky.—Patterson's Bx'r v. Dean, 44 8 . 

W.2d 566, 241 Ky. 671. 

Miss.—^Vicksbura Public Library v. | 
First Nat. Bank & Trust Co.. 160 
So. 765, 766, 168 Miss. 88—Ricks v. 
Johnson, 99 So. 142, 146, 184 Miss. 
676. 

N.C.—In re Leonard's Will, 12 S.B. 

2d 222, 218 N.a 788. 

Va.—^Hofheimer v. Seaboard Citizens' 
Nat. Bank of Norfolk, 156 S.E. 681, 
582, 164 Va. 896, affirming 158 S.E. 
666, 154 Va. 893, and certiorari 
denied Seaboard Citizens' Nat. 
Bank of Norfolk v. Hofheimer, 61 
act 648, 283 U.S. 866, 76 L.Ed. 
1462. 

23 C.J. p 996 note 18 [a]. 

"Independent executor" defined see 
infra i 1056. 

"Nonintervention executor** defined 
see infra I 1056. 

Bseoatrees is a female executor.— 
Black L.D. 

"Trastee" dlsttanlsbed 

An executor is a "trustee" in the 
broad sense of the term but not In 
the strict sense of the term, and 
many of the rules of law that are 
applicable to trustees are not appli¬ 
cable to executors.—^Lockridge v. 
Cltisens Trust Co. of Greenoastle, 
Ind.App., 37 N.E.2d 728. 

28 C.J. P 996 note 12 [c]—66 C.J. 
p 216 note 58. 

JUght of executor to adxtfalster os. 
tats uadlsposed of by will 

In cases of partial Intestacy, or 
where provisions of a will have be¬ 


come Inoperative, the executor is en¬ 
titled to administer and distribute 
the property undisposed of, and it is 
not necessary or even proper to ap¬ 
point an administrator for that pur¬ 
pose.—Federal Trust Co. v. Ost, 186 
A. 679, 120 N.J. 476. quoting Oorpns 
ynzls, and affirmed 191 A. 746. 121 N. 
J.Eq. 608—23 C.J. p 996 note 12 Tb]. 
20 l Va.—^Hofheimer v. Seaboard 

Citizens* Nat. Bank of Norfolk. 156 

S.E. 581, 582, 164 Va. 896, affirming 
153 S.E. 666, 154 Va. 392, and cer¬ 
tiorari denied Seaboard Citizens* 
Nat Bank of Norfolk v. Hofheim¬ 
er, 51 S.Ct 648, 283 U.S. 855. 76 
L.Ed. 1462, and quoting Bouvier L. 
D., tit Executors and Administra¬ 
tors. 

23 C.J. p 997 note 13. 

Ximds of general adaninlstrators 
General administrators are of two 
kinds: First when the grant of ad¬ 
ministration is unlimited; second, 
when the grant is made with the 
annexation of the wllL—Clemens v. 
Walker. 40 Ala. 189, 198. 

ai. Mass.—Sheldon v. Smith, 97 
Mass. 34. 

23 C.J. p 997 note 14. 

2S. Md.—Linthicum v, Polk, 48 A. 

842. 93 Md. 84. 

23 C.J. p 997 note 16. 

Word ‘‘administrator** within statute 
Includes executor 

Md.—Baker v. Forsythe, 16 A.2d 921. 
83. Cal.—In re Grafmlller's Estate, 
81 P.2d 181, 27 Cal.App.2d 253. 
Me.—Glidden v. Rines, 128 A. 4, 124 
Me. 286. 

28 C.J. p 997 notes 13 [b], 17 [a]. 
Contra Henry v. Henry, 103 N.W. 

441, 107 N.W. 789, 73 Neb. 746. 
Fnblio and private admlnlgtrators 
distinguished 

(1) Public administrator dis¬ 
charges function of government and 
is a "public officer" whose duties 
concern the state at large, or the 
general public, whereas, a. private 
administrator acts in a private ca¬ 
pacity for private persons, and Is not 

879 


an "officer** within the legal defini¬ 
tion of that term.—Crews v. Lund- 
quist, 197 N.E. 768, 361 Ill. 193— 
Ramsay v. Van Meter. 133 N.E. 193, 
300 Ill. 193. 

<2) Status of public administrator 
generally see Infra S 1060. 

84. Cal.—In re Grafmlller's Estate, 
81 P.2d 181, 27 Cal.App.2d 253. 

8& Cal.—In re Grafmlller’s Estate, 
supra. 

Iowa.—In re Melnert's Estate, 218 N. 

W. 938, 204 Iowa 365. 

Me.—Glidden v. Rines. 128 A 4, 124 
Me. 286. 

N.Y.—In re Vosburg's Estate, 5 N. 

T. S.2d 804, 167 Misc. 611. 

86b U.S.—In re Gordey Garment Co., 
D.COr., 2 F.Supp. 162, affirmed, 
C.C.A., Crocker v. Kay, 62 F.2d 391, 
certiorari denied 53 S.Ct. 606, 288 

U. S. 615, 77 L.Ed. 988. 

Cal.—In re Conkey's Estate, 96 P.2d 
383, 35 Cal.App.2d 581—In re Graf- 
miller’s Estate, 81 P.2d 181, 27 Cal. 
App.2d 253. 

Iowa.—Irwin v. Keokuk Sav. Bank 
& Trust Co., 266 N.W. 671, 218 
Iowa 477—In re Harsh's Estate, 
218 N.W. 637, 207 Iowa 84. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

Minn.—A L. Goetzmann Co. v, Ga- 
zett, 214 N.W. 895, 172 Minn. 68. 
Wash.—In re Olson’s Estate, 77 P. 

2d 781, 194 Wash. 219. 

Quasi court officer 
Ga.—^Dobbs v. First Nat. Bank of 
Atlanta, 16 S.E.2d 485, 65 Ga.App. 
796. 

87. Cal.—^In re Conkey’s Estate, 96 
P.2d 383, 35 Cal.App.2d 581—In re 
Smith’s Estate, 297 P. 927, 112 Cal. 
App. 680, followed in In re Bren- 
hart’s Estate, 297 P. 931, 112 Cal. 
App. 766, and In re Slingsby’s Eis- 
tate, 297 P. 931, 112 Cal.App. 767. 
Administrator or executor as trustee 
see infra $ 142. 

Sxccutrlx held a **8duclary** 

Ohio.—^Schreiner v. Cincinnati Alton- 
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the estate,** or of Ae decedent,** and have no prin¬ 
cipal whom they can bind;** Aey are merely instru¬ 
mentalities established for performing Ae acts nec¬ 
essary for the transfer of Ae effects left by Ae de¬ 
ceased to those who succeed to Aeir ownership.** 
An executor or administrator as an individual and 
as an official is, in Ae eyes of Ae law, two sepa¬ 
rate and distinct persons.** 

a Legal Bepresentativaa 

**L«oal rapraaentatlVM** are ordinarily, but net al* 
waya* exeeutora or adminlatratora. 

The primary and ordinary meaning of the term 
"legal representatives," when there is nothing in the 
context to control its meaning, is "executors or ad¬ 
ministrators,"** and this is the meaning of the teim 
when used in its strictly technical sense,*^ How¬ 
ever, the term is not necessarily restricted to the 


personal representatives of one deceased,** but is 
sufficiently broad to cover all persons who, with re¬ 
spect to one’s property, stand in his place aild rep¬ 
resent his interests, whether transferred to them by 
his act or by operation of law,** and may mean 
heirs*^ and next of kin.** 

d. Administration 

Administration Is tho managomont of a doeedant'o 
astata for tba purgosa of eoltaetlng and prasarvlng tha as- 
sata, paying dabts, and making distribution. 

"Administration" is the management of the es¬ 
tate of a decedent and expresses the jurisdiction as¬ 
sumed by the proper court over it.** The purpos¬ 
es of administration are to collect the assets of the 
decedent, pay his debts and funeral expenses, etc., 
and make distribution to the persons entitled there¬ 
to,** and to do so expeditiously and efficiently.*^ 


helm, S2 K.B.2d 687. 61 Ohio App. 
844. 

tti Minn.— V, Ooetxmann Co. v. 
Gasett, 214 N.W. 896. 172 Minn. 68. 

AiroBt of halra hdld not paraoaal xap- 
raasntatlva 

Minn.—Jones v. Tainter. 16 Minn. 
612, 617. 

axaontora halt affaata to aattla aa- 
teta 

N.Y.—Matter of Dorland, 166 N.Y.a 
616, 100 Miso. 286. 

88l Neb.—^Henry v. Henry, 108 N. 

W. 441, 78 Neb. 746, 107 N.W. 789. 
ao. Minn.—^A. Ii. Goetzmann Co. v. 

Gasett, 214 N.W. 896, 172 Minn. 68. 
81. N.Y.—^Zn re Killough’s Estate, 
266 N.Y.S. 801. 818, 148 Misc. 78. 
38. La.—Hargrave v. Turner Lum¬ 
ber Co., 198 So. 648. 194 La. 286. 
N.Y.—Heln\e v. Buckelew, 128 N.E 
216. 229 N.Y. 363—^In re Roth’s Es¬ 
tate, 9 N.Y.S.2d 482. 266 App.Dly. 
181—In re Schwarzmann’s Estate. 
21 N.Y.S.2d 912, 174 Misc. 834—In 
re Gourlay's Estate, 19 N.Y.S.2d 
122. 173 Misc. 980—In re May’s 
Estate. 14 N.Y.S.2d 730. 172 Misc» 
137—In re Sullivan's Estate. 6 N. 
Y.S.2d 783. 169 Misc. 16, affirmed 
8 N.Y.S.2d 633. 256 App.Div. 1008 
—^In re Ferber’s Estate, 268 N.Y.a 
860. 149 Misc. 840. 

Tex.—Moore v. Wooten, Gom.App., 
280 S.W. 742, reversing, Civ.App., 
266 S.W. 210, and rehearing denied 
Com.App., 288 S.W. 153—Moseley 
v. Evangelical Theological College. 

' Civ.App., 84 S.W.2d 688. error re¬ 
fused. 

Capacity in which representative 
sues or la aued see infra ii 707- 
716. 

Mvlty 

As an Individual, an executor Is 
not a privy in estate. In blood, in 
representation, or in law, with him¬ 
self as executor.—Baton v. Walker. 
188 N.E 796. 244 Mass. 28. 


aronxasidaBtlal status 
There is no nonresidential status 
of a locally appointed representative 
of an estate, and his right to deter¬ 
mine his personal domicile is not a 
right to determine the state in which 
he belongs in his representative ca¬ 
pacity.—^Lisbon Sav. Bank A Trust 
Co. V. Moulton’s Estate, N.H.. 22 A. 
2d 831. 

33. U.S.—Briggs v. Walker, Ky.. 19 
act. 1, 3. 171 U.S. 466, 43 L.Ed. 
243. 

86 C.J. p 977 notes 19-26. p 978 note 
26. 

Equivalent to **penoBal zopvsseata- 
tlves" 

Ala.—State v. Pearce, 71 So. 656, 667, 
14 Ala.App. 628. 

aib N.Y.—^Davidson v. Jones, 98 N. 

Y.S. 266. 266. 112 App.Div. 264. 

Wls.—^Moyer v. Oshkosh. 139 N.W. 
878, 880, 151 Wis. 586. 

35. U.S.—^New York Mutual Life 
Ina Co. v. Armstrong, N.Y.. 117 
U.S. 691, 6 8.Ct 877. 879, 29 L.Ed. 
997, reversing. C.C.. 11 F. 578, 
20 Blatchf. 498—^Adriance v. Hig¬ 
gins. D.C.N.Y.. 80 F.Supp. 70. 

Ga.—Tucker v. Knights of Pythias 
of North A South America. 68 S.B. 
796. 797, 136 Ga. 66. 

86 O.J. p 978 note 26. 

36. N.Y.—^New York Mutual Life 
Ins. Co. v. Armstrong, N.Y,, 6 S. 
Ct. 877, 879. 117 U.S. 591. 29 L.Bd. 
997, reversing, C.C., 11 F. 678, 20 
Blatchf. 493—^Adriance v. Higgins. 
D.C.N.Y., 80 F.Supp. 70. 75. 

37. N.Y.—^Davidson v. Jones, 98 N. 
Y.a 266. 266 , 112 App.Div. 264. 

38. N.Y.—Davidson v. Jones, suiwa. 

38. m.—^In re Tognerl's Estate, 16 
N.E.2d 908, 296 IlLApp. 88. 

28 C.J. p 997 note 22. 

AS adanialstsatloa of trust 
An administration of an estate is 
an administration of a trust in what¬ 
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ever court the proceedings are pend- 
ing.-^Faulk v. Money. 181 So. 266, 
286 Ala. 69—Birmingham Trust A 
Savings Co. v. Hightower. 169 So. 
878. 238 Ala. 89—Keith A Wilkinson 
v. Forsythe, 161 So. 60, 227 Ala. 666. 
■upervlslou by sxeoutor or admials. 
trator 

Tho “administration of an estate”* 
is the supervision by an executor or 
administrator.—^Peterson v. Demmer,. 
D.C.Tex., 34 F.Supp. 697. 

Ouratorslilp dlstlagulshed 

Mo.—State v. Greer, 74 S.W. 881, 883. 

101 Mo.App. 669. 

17 C.J. p 404 note 18 [a], 

40. U.S.—Ross v^ Beacham, D.C.S.C.. 
83 F.Supp. 3. 

Arlz.—Smith v. Normart, 76 P.2d 38, 
61 Ariz. 184. 114 A.L.R. 1466. 

Cal.—O’Day v. Superior Court in and 
for Los Angeles County, 116 P.2d 
621—^Lilienkamp v. Superior Court 
of Los Angeles County, 93 P.2d 
1008, 14 Cal.2d 293, superseding, 
App.. 86 P.2d 677. 

Ill.— In re Trost’s Estote, 10 N.E.2d 
867, 292 I11.APP. 60. 

Ind.—Condo v, Barbour, 200 N.E 76., 
101 Ind.App. 483. 

Iowa.—In re Acken, 128 N.W. 187, 
144 Iowa 519, Ann.Cas.l912A 1166. 
S.D.—Thomas v, Morristown State 
Bank. 221 N.W. 267, 63 S.D. 499. 
Wash.—In re Mason’s Estate, 66 P. 
2d 310, 189 Wash. 641. 

Distiibutioa M act of admiuistratioa 
Distribution of an estate is not 
necessarily a part of the “adminis¬ 
tration of cun estate’’.—Peterson v. 
Demmer, D.O.Tex., 84 F.Supp. 697. 

41. Mont.—State ex rel. Stein fort v. 
District Court of Fourth Judicial 
Dist. in and for Ravalli County. 
107 P.2d 890, 111 Mont. 216. 

Ohio.—Naples v. Roberta, 182 N.E 
526, 42 Ohio App. 609. 

Vuuoesiiary delay or ekpeftse 
It is the policy of the law to ex-. 
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However, administration includes more than this; 
it involves all that may be done rightfully in the 
preservation of the assets, and all which may be 
done legally by the administrator in his dealings 
with creditors, distributees, or legatees, or which 
may be done by them in securing their rights, and 
includes all which may be done, and rightfully done, 
with relation to adverse claims to assets which have 
come to the possessioh of the administrator as the 
property of the testator or intestate.^2 

e. Estates; Testate; Intestate; Testator 

The **ettete’' of a deceaeed peraon la not a legal 
entity but It merely a name Indicating the turn total 
of the decedent's asaeta and llabllltlea. It la "testate" If 
directions concerning It are embodied In a will, In which 
case the deceased la termed the "testator,’* or "intes¬ 
tate" If not Included In a valid will. In which case the 
deceased Is also termed the "Intestate." 

The estate of a deceased person is not an entity 
known to the law,^^ and is not a natural or an ar¬ 
tificial person,^^ but is merely a name to indicate 
the sum total of assets and liabilities of a dece¬ 
dent.^® 

Estates of deceased persons fall into two classes: 
First testate, which includes those estates as lo the 


settlement of which the deceased has left directions 
embodied in a will, in which case the deceased is 
termed the testator.^® Second intestate, which in¬ 
cludes the estates of persons who have left no valid 
wills.®^ The term “intestate” is also used to desig¬ 
nate a person who has died without leaving a valid 
will.®* There may, however, also be cases of partial 
intestacy, where the deceased has left a will con¬ 
taining directions as to’the disposition of a portion 
of his property, but such instrument leaves a por¬ 
tion undisposed of.®* 

f. Probata 

In common usage "probate" refers to proceedings 
Incident to the settlement of decedents’ estates and 
means the settlement of estates. 

The term “probate” in common usage includes all 
matters of which probate courts have jurisdiction,®* 
It is used with reference to the proceedings incident 
to the settlement of decedents* estates and means 
the settlement of estates, including the granting of 
letters testamentary or of administration, collection 
of assets, allowance of claims, payment of debts, and 
sale of real estate, if necessary, for that purpose, 
and the distribution of the property to those entitled 
thereto by the laws of descent or by will.*i 


pedite administration of estates and 
to avoid unnecessary delay and ex¬ 
pense. 

Cal.—In re Dargle's Estate, 91 P,2d 
126, 33 Cal.App.2d 148—^In re 

Smith’s Estate. 60 P.2d 574, 16 Cal. 
App.2d 239—In re Matthiessen’s 
Estate, 62 P.2d 248, 10 Cal.App.2d 
323—In re Morrison's Estate, 14 
P.2d 102, 126 Cal.App. 604. 

N.H.—White v. Chaplin, 148 A. 21, 
84 N.H. 208. 

42. Cal.—Rucker v. Tennessee Coal, 
Iron & R. Co., 68 So. 466, 176 Ala. 
466. 

23 C.J. p 997 note 24. 

Frotectloa of croditors 
A primary purpose of "administra¬ 
tion" is the protection of creditors of 
the estate.—Southern Underwriters 
V. Lewis, Tex.Civ.App., 160 S.W.2d 
162. 

Proteotloa of propovtT 

The ultimate object of statutory 
provisions affecting estates is to pro¬ 
tect property against waste and dis¬ 
sipation.—Lyles v. Oheim, Tex.Civ. 
App., 142 8.W.2d 969, error granted. 

43. Cal.—Tanner v. Best's Estate, 
104 P.2d 1084. 40 Cal.App.2d 442. 

Minn.—A. L. Goetxmann Co. v. Ga- 
sett; 214 N.W. 896, 172 Minn. 68. 
Wash.—^Hansen v. Stanton, 81 P.2d 
908, 177 Wash. 267, 92 A.L.R. 1037. 
««agtala" is gaaoxalig wmA an 
moaning property belonging to a de¬ 
cedent, a ward, a mentally Incompe¬ 
tent peraon or a bankrupt, and which 

83 C.J.S.-W 


is being administered in the courts. 
Hansen v. Stanton, 31 P.2d 903, 904, 
177 Wash. 267, 92 A.L.R. 1037. 

‘Hecedeat’s estate" is the prop¬ 
erty, both real and personal, which 
he possesses at the time of his death. 
—Mathey v. Mathey, 98 P.2d 378, 109 
Mont. 467—23 C.J. p 1126 note 74 [a]. 
Party to contract 

An "estate" of person deceased is 
not a legal entity, and cannot become 
party to contract.—Miller v. Phoenix 
Ins. Co. of Hartford, Conn., 264 N.W. 
916, 191 Minn. 686. 

44. Cal.—Tanner v. Best’s Estate, 
104 P.2d 1084, 40 Cal.App.2d 442. 

Minn.—Miller v. Phoenix Ins. Co. of 
Hartford, Conn., 254 N.W. 916, 191 
Minn. 686. 

Miss.—Life Ins. Co. of Virginia v. 
Page, 172 So. 873, 178 Miss. 287. 

45. Cal.—Tanner v. Best's Estate. 
104 P.2d 1084. 40 Cal.App.2d 442. 

As tmst estate 

For the purpose of equity jurisdic¬ 
tion. a decedent's property is regard¬ 
ed as a trust estate, held by his ad¬ 
ministrator for the benefit of dece¬ 
dent's creditors according to their 
priorities and preferences in right, 
and the remainder, if any, for dis¬ 
tributees.—Hafey v. W. C, Mitchell 
Co., C.C.A.N.D., 298 P. 27. 

42. Black L.D. 

Tsstatxix means a female testator; 
and the term "testator" includes tes¬ 
tatrix.—^Walker v. Hyland, S6 A. 268, 
70 N.J.Law 69. 


47. Colo.—In re Schmidt's Will, 283 
P. 1041, 86 Colo. 676. 

23 C.J. p 998 note 26. 

Inoperative and potentially void wUX 
Under a statute providing that a 
will not mentioning an afterborn 
child shall have no effect during the 
life of such child, and shall be void 
unless the child die without having 
been married and before attaining 
his majority, the estate must be ad¬ 
ministered as though testator had 
died intestate, so long as his child 
shall live.—Taylor v. Martin's Es¬ 
tate, 3 S.W.2d 408, 117 Tex. 302, re¬ 
versing, Clv.App., 263 S.W. 1102. 

43. N.Y.—Matter of Cameron. 62 N. 
Y.S. 187, 47 App.Olv. 120, affirmed 
69 N.E. 1120, 166 N.Y. 610. 

23 C.J. p 998 note 27. 

49. N.Y.—In re Haughlan. 76 N.Y. 
S. 932, 37 Misc. 467. 

Ohio.—Goff v. Moore, 20 Ohio Cir. 
Ct.,N.S.. 224. 3 Ohio App. 170. 

50. Minn.—Johnson v. Harrison, 60 
N.W. 923, 47 Minn. 676, 678, 28 Am. 
S R. 382 

Neb.—In re Strelow, 219 N.W. 387, 
116 Neb. 873, 877. 

5L Ill.—London & Lancashire In¬ 
demnity Co. of America v. Tindall, 
86 N.E.2d 334, 377 HI. 308. revers¬ 
ing London & Lancashire Indem¬ 
nity Co. of America, for Use of 
File v. Tindall, 29 N.B.2d 941, 807 
I11.APP. 46. 

60 C.J. p 423 notes 16, 14—68 C.J. p 
873 note 87. 
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g. Natnn of Tmit 

Tli« trust arising from ths appointmsnt of an sxaeutor 
or administrator Is highly porsonal, and Invoivss no 
pecuniary Intsrsst on the part of the fiduolary. 

The trust arising from an appointment as execu¬ 
tor or administrator is highly personal. It is not 
commercial or contractual. It is not a property 
right and it involves no pecuniary interest on the 
part of the fiduciary.®^ 

§ 4. Property Subject to Administration 

All property owned by a deceased at the time of his 
death Is subject to administration; and even land vest¬ 
ing at once In the heir’ on the owner’s death Is subject 
to a cloud on the title until it appears that the repre¬ 
sentative will not be compelled to resort to It because 
of a deficiency In the personal assets. 

As a general rule, all property which a deceased 
person owned at the time of his death is properly 
subject to administration and is regarded as being 
in the custody of the law for the benefit of all per¬ 
sons interested therein.^^ At the common law, as 
shown infra § 103, real property descends directly 
to the heir of the decedent, and with that the ex¬ 
ecutor or administrator has no concern, the man¬ 
agement, settlement, or administration of the estates 
of deceased persons relating primarily and funda¬ 
mentally to personal property alone, but neverthe¬ 
less debts and charges remain obligatory on the es¬ 
tate as long as property of the deceased may be 
found for their satisfaction, and hence if the per¬ 
sonal assets prove insufficient the real estate may be 
applied to make up the deficiency on license of the 
court, modern statutes greatly enlarging all earlier 
facilities in this respect. Accordingly, although, in 


the absence of a will making inconsistent provisions, 
the land may still be said, as formerly, to vest at 
once in the heir, on the owner’s death, an encum¬ 
brance or cloud on the title thereto remains, until 
it appears, from lapse of time or otherwise, that the 
representative will not be compelled to resort to the 
land because of some deficiency in the personal as¬ 
sets, for settling debts, legacies, or other legal 
charges against the estate.^^ 

§ 5. Necessity and Propriety of Administra¬ 
tion 

a. In general 

b. For collection of assets 

c. For purpose of distribution 

d. To provide party to action 

e. Effect of liability to inheritance tax 

f. Small estates 

a. In Geneiral 

All estates of decedents are subject to administration, 
although In certain cases administration may be unneces¬ 
sary. In the case of an escheated estate, administration 
Is unnecessary unless the estate Is indebted. 

As a general rule all estates of decedents are sub¬ 
ject to administration, as the policy and intent of 
the statutes on the subject clearly contemplate that 
property of decedents left undisposed of at death 
shall, for the purpose of collecting the same, ascer¬ 
taining and protecting the rights of creditors and 
heirs, and properly transmitting the title of rec¬ 
ord, be subjected to the process of administration 
in the probate court, and indeed there is no other 
method provided by statute whereby the existence 
of creditors or heirs of decedent may be conclusive- 


Whuk Mtoto "pvobatbd” 

(1) The phrafl»e “never been pro¬ 
bated** as used in statute providing 
that in all cases where estate left 
by deceased person has descended 
from another deceased person whose 
estate has “never been probated,'* 
court may grant letters of adminis¬ 
tration on such estates Jointly, and 
they may be administered the same 
as though they were but one estate, 
means that “administration has nev¬ 
er been commenced*' rather than that 
^'administration has not been com¬ 
pleted.'*' The term “probate** or 
“probated,** means the proving under 
a properly drawn petition of facts 
necessary to vest court with Juris¬ 
diction to proceed with the adminis¬ 
tration of ths estate, the estshlish- 
ment of the death of the decedent, 
hie residence, the existence of an es¬ 
tate and all other facts necessary 
and proper to call into existence and 
exercise the functions and powers of 
the court to seise upon, control, and 
administer the estate for the pro¬ 


tection of creditors and the devolve- 
ment of the property on proper heirs, 
legatees, devisees and others entitled 
to receive or enjoy the property or 
the usufruct thereof. Deceased hus¬ 
band's estate had been “probated** 
within meaning of statute, so that, 
on death of his widow, both estates 
could not be probated as one estate, 
where on husband's death letters of 
administration were issued to widow, 
who qualilled, caused notice to credi¬ 
tors of estate to present their claims 
to be published as required by law, 
and filed an inventory and appraise¬ 
ment of the property, showing the 
estate to be valued at one thousand 
four hundred dollars, notwithstand¬ 
ing nothing further was done in the 
probate proceeding.—^In re Cloward's 
Estate. 82 P.2d 336, 86 Utah 463, 119 
A.L.R. 123. 

(2) Record showed that succession 
of grandparent had not been admin¬ 
istered and closed when heir applied 
for letters of administration.—-Vull- 
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lemont v. Gonsulin, 134 So. 419, 17 
La.App. 661. 

58. Mass.—Petition of Worcester 
County Nat. Bank of Worcester, 
162 N.E. 217, 263 Mass. 444, modi¬ 
fied on other grounds Ex parte 
Worcester County Nat. Bank, 49 S. 
Ct. 368, 279 U.S. 847, 73 L.Ed. 733, 
61 A.L.R. 98—Petition of Common- 
wealth-Atlantic Nat. Bank of Bos¬ 
ton, 144 N.E. 443, 249 Mass. 440. 

53. U.S.—McClellan v. Carland, S.D., 
187 F. 916, 110 C.C.A. 49. 

Mo.—Bartlett v. Hyde, 3 Mo. 490. 
Assets generally see infra i§ 96-128. 
Sales under order of court see infra 
ii 636-666. 

Admlnistratlom of park paly of es¬ 
tate of decedent would be improper. 
—Moore v. Wooten, Tex.Com.App., 
283 S.W. 168, denying rehearing 280 
S.W. 742. 

54. Aris.—^Faulkner v. Faulkner, 208 
P. 660, 562, 23 Arts. 318, citing Cor- 
pua Jiulg. 

23 aj. p 898 note 34. 
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\y established and the estate distributed.^^ As 
shown infra § 1018, where anything remains to be 
done in execution of a will after the death of the 
executor, the appointment of an administrator de 
bonis non with the will annexed is proper, even 
though the debts and all charges of administration 
have been paid. 

On the other hand, it is not necessary that an 
estate be administered merely for the sake of ad¬ 
ministration,®® and where there is nothing to go 
into the hands of a personal representative, admin¬ 
istration is unnecessary.®^ The principle that the 
title to the personal estate of decedent can be trans¬ 
mitted only through the instrumentality of letters 
of administration has no application where neither 
the title nor right to possession to the property in 
question was in decedent;®® and no administration 


§ 5 

can be had where decedent’s interest in the prop¬ 
erty was that of a life tenant®® or joint tenant,®® 
since on his death title passes directly to the remain¬ 
derman or survivor. On the death of the husband, 
title to a homestead previously declared by the wife 
in community property immediately vests in her 
without administration,®! and on her death is sub¬ 
ject to administration through probate of her will 
without requiring administration of the husband’s 
estate.®® Administration may be had, however, to 
subject a homestead to payment of vendor’s or me¬ 
chanic’s liens.®® The mere fact that some of the 
heirs are minors and that the land needs protection 
against trespassers, does not authorize the appoint¬ 
ment of an administrator;®^ there must be need of 
an administrator to collect and distribute the estate 
to justify an appointment.®® 


B5. U.S.—In re Gorday Garment Co., 
D.C.Or., 2 P.Supp. 162, affirmed. C. 
C.A., Crocker v. Kay, 62 P.2d 391, 
certiorari denied 63 S.Ct. 506, 288 
U.S. 615, 77 L.Ed. 988. 

La.—Succession of Harris, 121 So. 
740. 168 La. 191. 

Minn.—In re Daniel’s Estate, 294 N. 

W. 466, 208 Minn. 420. 

N.C.—Price v. Askins, 194 S.E. 284, 
212 N.C. 683. 

I’a.—In re Mickelson's Estate, 13 Pa. 
Diet. & Co. 686, 78 Plttsb.Leg.J. 
637. 

Tex.—Southern Underwriters v. 

Lewis, Civ.App., 150 S.W.2d 162. 
Wash.—In re Miller’s Estate, 226 P. 

493. 130 Wash. 199. 

23 C.J. p 998 note 36. 

SettlemMit wlthoat admlnistratton as 
favored 

(1) Settlement of decedent’s af¬ 
fairs without the aid of the courts 
is not favored by the laws.—In re 
Card’s Estate, 222 P. 146, 64 Cal.App. 
268. 

(2) However. It has also been 
stated that the settlement of the es¬ 
tate of decedents by agreement be¬ 
tween heirs without administration, 
where fairly made, and where the 
rights of creditors are not affected, 
is favored by the law.—Faulkner v. 
Faulkner, 203 1\ 660, 23 Arts. 313. 
ProsniiLptloa of aoooaslty 

Necessity for administration must 
be presumed in every case, unless 
facts be shown making exception to 
general rule.—Pitts v. Thompson, 
Tex.Clv.App., 71 S.W.2d 368, error 
dismissed—Ferguson v. Mounts, Tex. 
Civ.App., 281 S.W. 616—23 C.J. p 998 
note 36 [b]. 

■als and dlstrl1mtlo& of psoossds of 
bank atook 

If heirs of deceased owner of stock 
in private bank could not have per¬ 
sonally disposed of stock without be¬ 
coming liable as partners, adminis¬ 
trator could have been appointed for 


estate of deceased owner and bank 
stock sold and proceeds divided.— 
Bickel v. Bibler, Ind.App., 32 N.E.2d 
127. 

58. Ill.—Robertson v. Yager, 158 N. 
E. 709. 327 Ill. 346—Van Meter v. 
Illinois Merchants’ Trust Co., 239 
IlLApp. 618. 

Ind.—Cornet v. Guedelhoefer, 36 N. 
E.2d 933, mandate modified on oth¬ 
er grounds 37 N.E.2d 681. 
Zahesitaaoe of heixs 

“Heirs inherit without the neces¬ 
sity of an administration.’’—Leal v. 
Leal, TexCiv.App., 291 S.W. 340, 342. 
Statutory reguiremeat of showing of 
nooesslty 

Tex.—Pitts V. Thompson, Civ.App., 
71 S,W.2d 368, error dismissed— 
Galveston, H. & S. A. Ry. Co. v. 
Blankfleld, Civ.App., 253 S.W. 956. 
Ad m i n istrator held naasosssary 
Appointment of administrator of 
mother’s estate was unnecessary to 
enforce child’s rights against step¬ 
father’s estate.—In re Peterson’s Es¬ 
tate. 241 P. 964, 137 Wash. 137. 

67. Ky.—Allen v. Poth, 276 S.W. 
804, 210 Ky. 343. 

Minn.—McHugo v. Norton, 198 N.W. 
141, 169 Minn. 90. 

N.Y.—In re Tangerman’s Estate, 235 
N.Y.S. 213, 226 App.Div. 162. 

Tex.—^Hale v. Hannah, Civ.App., 66 
S.W.2d 269. 

Wis.-In re Kuntz’s Estate, 220 N.W. 
206, 196 Wis. 344. 

Small estates see subdivision f of 
this section infra. 

Eaempt property 

Where the only property of an in¬ 
testate is exempt, no necessity for 
administration exists.—Parker v. 
Miller. Tex.Civ.App.. 268 S.W. 602, 
reversed on other grounds, Com.App., 
268 S.W. 726. 

AUowsAioa for burial expemsas 

Statute providing for allowance 
toward funeral expenses and cost of 
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burial lot for beneficiary of old age 
assistance does not manifest intent 
that administrator be appointed to 
receive and pay out the allowance, 
to undertaker, since legislature con¬ 
templated probability that benefici¬ 
ary would not possess an estate.— 
State ex rel. Redgate v. Walcott, 8 
A.2d 852, 125 Conn. 160. 

sa Md.—Biemuller v. Schneider, 62 
Md. 647. 

23 C.J. p 999 note 38. 

58. U.S.—Buder v. Franz, C.C.A.Mo., 
27 P.2d 101. 

Mo.—^Woolery v. Todd, App,, 139 S. 
W.2d 1005. 

N.Y.—Ullmann v. Ullmann, 229 N.Y. 
S. 176, 223 App.Div. 636. 

60. Wis.—In re Richardson’s Estate, 
282 N.W. 585, 229 Wis. 426. 

61. Cal.—Spencer v. Stewart, 262 P. 
331, 202 Cal. 695. 

Where decedent's widow remainsd 
in poBsessioa of homestead no nec¬ 
essity for administration existed.— 
Hale V. Hannah. Tex.Civ.App., 56 S. 
W.2d 259. 

63. Cal.—Spencer v. Stewart, 262 P. 
331, 202 Cal. 695. 

Death of child taking father’s Inter¬ 
est in oommnnity property 

On the death of the husband, his 
half of the community property de¬ 
scends to his children, and, on the 
death of the only child during the 
life of the widow, the child’s intere.st 
therein vested in the widow, so that 
she became the owner of all the 
property, and there was no necessity 
for administration of the estates of 
the husband and the child.—Succes¬ 
sion of McGee, 91 So. 716, 151 La. 
226. 

63. CaL—Hinkel v. Crowson, 206 P. 
68, 188 Cal. 378. 

64. Ala.—Ex parte Cone, 146 So. 
671, 226 Ala. 64. 

66. Ala.—^Ex parte Cone, supra. 
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Discovery of will after intestate administration* 
Where, after the estate of decedent has been ad¬ 
ministered as intestate, the debts kll paid, and the 
property assigned to a certain person as sole heir, 
a will is discovered and admitted to probate by 
which the real estate is devised to other persons, 
there is no need for the appointment of a new ad¬ 
ministrator.®® 

Escheated estates. The appointment of an admin¬ 
istrator is unnecessary in the case of an escheated 
estate®*^ unless the estate is indebted.®® 

h. For Collection of Assets 

Admlnittratlon Is frequently held necessary for the 
oolleotion of assets of the estate, although many cases 
hold that the heirs may collect and even sue for the 
debts due to, and the property of, the estate. 

It has been frequently asserted that, where debts 
or assets of the estate are to be collected or choses 
in action are to be sued on, an administration is 
necessary in order that there may be some author¬ 
ized representative of decedent to act in the prem¬ 
ises, as the heirs are not, merely as such, entitled 
to sue for the recovery of his property or of debts 
due to him.®® On the other hand, there are many 
cases holding that, where there are no debts of the 
estate the heirs may collect, and even if necessary 
sue for, the debts due to, and the property of, de¬ 


cedent,^® although the existence of this right does 
not prevent the appointment of an administrator 
for the purpose of collecting such debts.^^ 

Insurance policies. Where a policy of insurance 
on the life of decedent is, by its terms, payable to 
a designated beneficiary, there is no occasion for 
the appointment of an administrator to collect on 
the policy and it has been said that it should be 
the policy of the law to enforce industrial insurance 
policies which are taken out chiefly for the purpos¬ 
es of procuring a decent burial without the necessi¬ 
ty of administration.^® 

c. For Purpose of Distribution 

Administration Is not necessary merely for the pur- 
pose of distribution where the entire estate goes to a 
single person or the several heirs are able satisfactorily 
to dispose of It among themselves; but administration 
may be necessary If, among other things, some of the 
heirs are not sul Juris, or If some of the heirs demand It, 
or If there Is a dispute among the heirs. 

In a large number of j'urisdictions, administration 
is not regarded as necessary merely for the purpose 
of distribution, and hence administration may be 
dispensed with where the entire estate goes to a 
single person,or the several heirs or distributees 
arc able to make a satisfactory distribution or dis¬ 
position of the estate among themselves,*^® and 
where it further appears that there are no debts 


08 . Minn.—Thompson's Est., 68 N. 

W. 682, 67 Minn. 109. 

07. Oa.—Smith v. Gentry, 16 Ga. 31. 
Prosecution of escheat proceedings 
pending administration proceed¬ 
ings see Escheat 8 18. 

08 . Ga.—Carson v. Blair, 124 S.E. 

808, 32 Ga.App. 728. 

00 . Ky.—^Fidelity Deposit Co. of 
Maryland v. Barrett, 111 S.W.2d 
631, 271 Ky. 163—Sowle v. Potter, 
3 S.W.2d 174, 223 Ky. 136. 

23 C.J. P 1001 note 54. 

TO. Ark.—^Illinois Bankers' Life 
Assur. Co. V. Dane, 71 S.W.2d 189, 
189 Ark. 261—^Business Men's Acc. 
Ass'n of America v. Green, 227 S. 
W. 388. 147 Ark. 199. 

Colo.—^Metropolitan Life Ins. Co. v. 

Lanigan. 222 P. 402. 74 Colo. 386. 
Ill.—Weiland v. Weiland, 17 N.E.2d 
626, 297 I11.APP. 289. 

Miaa—Williams v. Sykes, 164 So. 
967, 170 Miss. 88. suggestion of er¬ 
ror overruled 154 So. 727, 170 Miss. 
88 . 

Wash.**—In re Peterson's Estate, 841 
P. 964, 137 Wash. 137. 

28 C.J. p 1001 note 56. 

CtoaSlnnaaoo of boslMis 
Where all persons interested as 
distributees in estate are of full age, 
they may with consent of creditors 
wind UP deceased's business without 
administration, but Uiey cannot con¬ 


duct business or wind it up in name 
of estate, and estate is not liable for 
debts created after deceased’s death. 
—Beneux v. Brown Shoe Co., 87 S.W. 
2d 28. 191 Ark. 579. 

Btatvtoxy fund for Immediate nsoes- 
sitlss of spouse 

Under Code Civ.Proc. 8 1454. au¬ 
thorizing a surviving husband or 
wife without administration to col¬ 
lect from any bank deposits of de¬ 
ceased, not exceeding one thousand 
dollars on making affidavit, a hus¬ 
band after his wife’s death, having 
made the proper affidavit, was held 
entitled to withdraw a fund amount¬ 
ing to three hundred twenty dol¬ 
lars and seventy cents from a bank, 
but such withdrawal did not give the 
husband title thereto, the Intent of 
the statute being to provide a tempo¬ 
rary fund for immediate necessities. 
—Bresso v. Brangero, 196 P. 87, 51 
Cal.App. 79. 

71. Ala.—Gilchrist v. Gilchrist. 187 
So. 406, 223 Ala. 662. 

23 C.J. p 1002 note 56. 

70. Miss.—Young v. Roach, 61 So. 
984, 106 Miss. 6. 

78. Mo.—^Wallace v. Prudential Ins. 
Co., 167 S.W. 1028. 174 Mo.App. 
110 . 

74. N.T.—In re Lynas' Astate, 176 
K.Y.8. 788—Dickinson v. Hoes, 84 
K.Y.8. 162, 88 N.Y.av.Proc. 101. 
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Pa.—Glbboney v. Derrick, 12 A.2d 
111, 338 Pa. 317. 

23 C.J. p 1002 note 60. 

Minor nadlsputed sole heir 
Ga.—Chase v. Bartlett, 166 S.E. 832, 
176 Ga. 40. 

Host of kin of nest of kin 

Where one of the next of kin dies 
before distribution, his share ordi¬ 
narily will be decreed to be paid to 
his executor or administrator, but 
where he dies intestate, leaving no 
debts, or his administrator having 
paid all of his debts, the administra¬ 
tor’s title to such distributive share 
would obviously be but a mere naked 
legal title, which he would be re¬ 
quired Immediately to transfer to 
the equitable owner, the next of kin 
of such deceased next of kin, and 
where next of kin has died Intestate, 
leaving no debts, and no administra¬ 
tor has ever been appointed, the ap¬ 
pointment of an administrator for 
the mere purpose of taking the dis¬ 
tributive share is unnecessary, and 
equity will dispense with such ad¬ 
ministration and decree distribution 
directly to secondary next of kin.— 
in re Riley’s BsUte, 118 A. 486, 92 
N.J.Eq. 667. 

7Si U.S.—«De Liappe v. Commission¬ 
er of Internal Revenue, C.C.A.La., 
118 r.2d 48—Title Guaranty A 
Surety Co. v. State of Missouri, C 
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of decedent or that all of his debts have been paid^^ 
or cared for in a manner satfifactory to the credi¬ 
tors,^^ or have become barred by failure of the cred¬ 
itors to present their claims for pa3niient within the 
time limited for that purpose,^^ or by the running 
of the general statute of limitations.'^® Even where 
there is a will, the persons beneficially interested in 
the estate may, it has been held, in case there are no 
debts or the debts have all been paid, divide the 
property among themselves without probating the 
will,®® although it would be otherwise where, as is 
sometimes the case, the statute requires that all wills 
shall be probated.®^ It has been held that dsitribu- 
tion without administration is proper only when all 
the persons beneficially interested in the estate are 
sui juris,®® but it has also been considered that, 
where the guardian of a minor heir agreed to a 
settlement and distribution of the estate without 
administration, the protection of the minor was no 


§ 5 

concern of the public administrator, so as to author¬ 
ize a grant of administration to him.®® 

An administration of the estate is held to be nec¬ 
essary where any of the heirs or distributees de¬ 
mand it,®^ where the heirs cannot agree as to dis¬ 
tribution,®® where an attempt of the heirs to settle 
the estate results in a dispute,®® or where a settle¬ 
ment out of court is challenged for fraud.®"^ 

Where, after an agreement has been made to set¬ 
tle an estate without administration, it becomes nec¬ 
essary to administer in the usual way, such agree¬ 
ment, so far as it remains executory, becomes inop¬ 
erative, and the rights of the parties are to be de¬ 
termined as if no such agreement had been made.®® 

A court of chancery may decree a distribution of 
the property of decedent among the distributees 
when no administration has been granted in the 
state, without any letters of administration being 
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C.A.Mo.. 106 F.2d 496. 527, citing 

Oorpns Juris. 

Ala.—Murphy v. Freeman. 127 So. 

199, 220 Ala. 634, 70 A.L..R. 381. 
Conn.—Westport Paper-Board Co. v. 

Staples. 15 A.2d 1, 127 Conn. 116. 
111.—Martin v. Central Trust Co. of 
Illinois. 169 N.E. 312. 327 Ill. 622. 
Iowa.—Heins v. Vawter, 266 N.W. 
486, 221 Iowa 714. 

Kan.—Hampson v. Stanfield. 103 P.2d 
910. 162 Kan. 333. 

Ky.—McGehee v. Dorman. 103 S.W. 
2d 279. 267 Ky. 720—Trent v. Grif- 
fy. 235 S.W. 22. 193 Ky. 124. 

Ohio.—In re Heintz* Estate. 38 N.E. 

2d 431. 434, citing Oozpus Juris. 
Tex.—Scanlan v. Gulf Bitullthic Co., 
Civ.App.. 27 S.W.2d 877, reversed 
on other grounds, Com.App., 44 S. 
W.2d 967, 80 A.L.R. 862. 

Wash.—In re Lambrecht's Estate, 
192 P. 1018. 112 Wash. 646. 

Wls.—In re Kuntz's Estate, 220 N. 

W. 206, 196 Wis. 344. 

23 C.J. p 1002 note 60. 

Agrseiusut as sguivalsut to aduituls- 
tratiou 

Where an estate has no creditors, 
and the heirs, who are sui juris, 
agree on a division of the property 
without administration, the division 
to be made by named arbitrators se¬ 
lected by them, and the arbitrators 
apportion the real estate and some 
of the personalty, but do not appor¬ 
tion the remainder of the personalty 
which Is in possession of one of the 
heirs who refuses to permit division, 
the agreement is equivalent to an 
*'administration", and the heirs own 
the undivided property as tenants in 
common.—^Hemphill v. Hemphill, 7 S. 
E.2d 762, 62 Ga.App. 368. 

TU. Oa.— Owens v. Oliver, 97 8.B. 
866, 148 Ga. 676. 

Ill.—Martin v. Central Trust Go. of 
ZUInois, 169 N.B. 812, 827 IlL 622. 


Iowa.—Heinz v. Vawter, 266 N.W. 
486, 221 Iowa 714. 

Kan.—Hampson v. Stanfield, 103 P.2d 
910, 162 Kan. 333. 

Ky.—McGehee v. Dorman, 108 S.W. 
2d 279. 267 Ky. 720—Trent v. Grif- 
fy. 236 S.W. 22. 193 Ky. 124. 
Wis.—In re Kuntz's Estate, 220 N. 

W. 206, 196 Wis. 344. 

23 C.J. p 1002 notes 60-62. 

Effect of absence of debts i^enerally 
see infra 8 6 c. 

Debts sad taxes 

Where court of chancery is called 
on to render a decree directing dis¬ 
tribution to next of kin. of those 
next of kin who have died before dis¬ 
tribution and without administra¬ 
tion, it must be made to appear by 
full and satisfactory proof that there 
were no debts owing by the next of 
kin of decedent, or that, If any debts 
existed, they have been paid, and 
that no transfer or succession taxes 
are leviable, or, if such be leviable, 
what they are, so that the decree 
may provide for their payment.—In 
re Riley’s Estate, 113 A. 485, 92 N. 
J.Eq. 567. 

Bhowliig required by statute 

Under statute authorizing settle¬ 
ment without administration when 
heirs are residents of state, and the 
estate is solvent, and no minors are 
insolvent, to pass title to deceased's 
property without administration, it 
is necessary to show absence of 
debts or payment thereof, and that 
estate is solvent.—Bell v. Kelly, D. 
C.I11., 64 F.2d 396. 

77- Ala,—Murphy v. Freeman, 127 
So. 199, 220 Ala. 684, 70 A.L..R. 881. 
Wash.—In re Lambrecht's Estate, 
192 P. 1018, 112 Wash. 646. 

78. Minn.—Granger v. Harriman, 94 
N.W. 869, 89 Minn. 808. 
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Presentation of claims against estate 
see infra 88 394-424. 

79- Kan.—Brown v. Baxter, 94 P. 

155. 77 Kan. 97. 106. 

23 C.J. p 1002 note 64. 

80. Ala.—Carter v. Owens, 41 Ala. 
127. 

23 C.J. p 1002 note 65. 

Dispensing with fonnaUtles after 
probate 

Heirs or legatees and devisees, 
after a will has been probated, may 
by agreement dispense with formali¬ 
ties prescribed by statute which, in 
absence of agreement, are binding on 
an administrator or executor.—Cor¬ 
net V. Guedelhoefer, Ind.. 36 N.E 2d 
933, mandate modified on other 
grounds 37 N.E.2d 681. 

81. Iowa.—Seery v. Murray, 77 N. 
W. 1058, 107 Iowa 384. 

88. Mo.—Griesel v. Jones, 99 S.W. 

769, 123 Mo.App. 45. 

23 C.J. p 1003 note 67. 

88. Ill,—Cotterell v. Coen, 92 N.E. 
911, 246 Ill. 410, reversing 151 111. 
App. 463. 

Bi. Ala.—Marshall v. Crow, 29 Ala. 
278. 

La.—Blake v. Kearney, 30 La.Ann. 
388. 

23 C.J. p 1003 note 69. 

85. Mo.—Meyer v. Nischwitz, 199 S. 
W. 744, 198 Mo.App. 101—Griesel 
v. Jones, 99 S.W. 769, 123 Mo.App. 
46. 

88. Ind.—Bnining v. Golden, 64 N.E. 
667, 169 Ind. 199. 

87. Iowa,—Seery v. Murray, 77 N. 
W. 1068, 107 Iowa 384. 

88. Itl. —Bennett v. Morris, 111 Ill. 
App. 160. 
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taken out.** 

d. To Prorida Partsr to Aetioii 

Administration Is frequently required to provide a 
party to an action In which the estate Is Interested. 

The estate of decedent cannot be a party to an 
action without some representative,^^ and hence a 
grant of administration frequently becomes neces¬ 
sary for the purpose of providing a party to an ac¬ 
tion in which the estate is interested.®! Neverthe¬ 
less, the fact that property in which decedent was 
interested is concerned in litigation does not always 
render it necessary to appoint a personal repre¬ 
sentative of decedent to appear therein.®® 

e. Effect of Liability to Inheritance Tax 

Administration may or may not be necessary for In¬ 
heritance tax purposes. 

Although a formal administration of an estate by 
probate proceedings has been held unnecessary to 
determine the amount of an inheritance tax due 
from such estate,®® it has been also held that a stat¬ 
ute providing for collateral inheritance taxes con¬ 
templates that an estate must be duly administered 
where collateral heirs are entitled to distribution, 
regardless of whether or not there are any debts 
owing by the estate.®^ 


Although ths right to sdministrstlon doss not dspsnd 
on ths siss or vslus of ths sststs, It Is somstimss un- 
nsessssry to administer small sstatss. 

The right to administer on the estate of deceased 
person does not depend on the size of the estate or 
the value thereof.®^ However, under some statutes 
administration is unnecessary where the estate of 
decedent does not exceed a specified amount,®® and 
even independent of statute, it has been held that 
where the estate was not sufficient to defray the ex¬ 
penses of administration,®7 or the cost of burial 
of deceased,®® it was not necessary to have an ad¬ 
ministrator appointed. A fortiori, where decedent 
left no estate, there is no necessity for administra¬ 
tion.®® 

§ 6. —— Existence of Debts 

a. In general 

b. Character, amount, and number of 

debts 

c. Effect of absence of debts 

a. In General 

Administration Is usually nacassary whara dacadant 
laft unpaid debts and property available to pay them. 

Administration is usually necessary where a per¬ 
son dies leaving unpaid debts and property which 
may be made available to pay them,! and the mere 


ee. Miss.—Wood V. Ford, 29 Miss. 
67. 

Jurisdiction in equity to administer 
estates see Equity | 61. 

80. Ga.—Knight's Pharmacy Co. v. 

McCall. 183 S.E. 497, 181 Ga. 617. 
Ind.—Guernsey v. Pennington, 70 N. 

E. 1008, 3.3 lnd.App. 119. 

91. Ind.—Loftin v. Johnson, 24 N.E. 

2d 916, 216 Ind. 637. 

Kan.—Hotchkiss v. Ogle, 109 P.2d 
134, 137, 153 Kan. 166, citing Oor- 
pus Juris. 

Tex.—Faulkner v. Heed, Com.App., 
241 S.W. 1002, reversing, Civ.App., 
229 S.W. 946—Denton v. Meador, 
Civ.App., 268 S.W. 762. 

28 C.J. p 1003 note 76. 
aXaot ou astata** right to aova for 
dlamlBsal 

Order directing administration of 
estate of deceased defendant was 
without prejudice to right of estate 
to move to dismiss suit for laches 
In prosecution.—In re Beach's Es¬ 
tate, 149 A. 492, 299 Pa. 293. 

99. N.H.—Jones v. Herbert, 90 A. 
864, 77 N.H. 282. 

Tenn.—Crabb v. Cole, 64 S.W.2d 697, 
19 Tenn.App. 201. 

Tex.—Cook V. Baker, Com.App., 45 8. 
W.2d 161, reversing, Civ.App., 27 
B.W.2d 898—Williams v. Tooke, 
Clv.App., 116 S.W.2d 1114, error 


dismissed—Pitts v. Thompson, Civ. 
App., 71 8.W.2d 368, error dismiss¬ 
ed. 

23 C.J. p 1003 note 77. 

93. La.—Succession of Watkins, 101 
So. 395, 166 La. 1000. 

Wash.—In re Lambrecht's Estate, 
192 P. 1018, 112 Wash. 645. 

94. Me.—Whiting v. Farnsworth, 81 
A. 214, 108 Me. 384. 

23 C.J. p 1003 note 78. 

96. Ill.—In re Trost’s Estate, 10 N. 
E.2d 867, 292 IlLApp. 60. 

96to N.J.—Romano v. Brown, 15 A.2d 
818, 126 N.J.Law 293. 

24 C.J. p 241 note 28. 

Allowance to surviving spouse or 
children see infra | 333. 
OoastnMtIoa of psovislom of baaktag 
law 

Provision of Banking Law giving 
savings bank right to pay deposit 
not exceeding five hundred dollars, 
without administration, to husband, 
next of kin, funeral director, or oth¬ 
er creditor who may appear to be en¬ 
titled thereto, must be strictly con¬ 
strued.—Goldsmith V. BufTalo Sav. 
Batik, 282 N.T.S. 788, 166 Misc. 889. 
DsdaotloBS from ostato of pairaisats 
Biado by heir 

An heir may not, after voluntarily 
paying ordinary obligations of de¬ 
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ceased, claim the amounts of such 
payments, and thus reduce value of 
estate so as to entitle such heir to 
a summary distribution of the estate 
under exemptions allowed by stat¬ 
ute, without the probate court as¬ 
suming Jurisdiction.—Columbia Trust 
Co. V. Anglum, 226 P. 1089, 63 Utah 
363. 

97. La.—Soublran v. Hivollct, 4 La. 
Ann. 328. 

9a 111.—Van Meter v. Illinois Mer¬ 
chants' Trust Co., 239 Ill.App. 618. 
99. Ky.—Webb v. Trimble, 136 S. 

W. 870, 143 Ky. 376. 

N’.Y.—Houghan v. Chenango Valley 
Sav. Bank, 144 N.Y.S. 608, 168 App. 
Div. 786, affirmed 110 N.E. 1049,. 
216 N.Y. 696. 

23 C.J. p 1006 note 3. 

1. Ga.—Carson v. Blair, 124 S.E. 

808, 32 Ga.App. 728. 

Ky.—Sowle v. Potter, 8 S.W.2d 174» 
223 Ky. 186. 

La.—Succession of Harris, 121 So. 
740, 168 La. 191—Keith v. Lee, 127 
So. 139, 13 La.App. 309. 

Pa.—In re Martin's Estate, 19 Wash. 
Co. 122. 

S.C.—Mitchell v. Dreher, 147 S.E^ 
646, 160 S.C. 126. 

Tex.—Cook V. Baker, Com.App., 45 
S.W.2d 161, reversing, Civ.App., 27 
S.W.2d 898—Michigan Trust Co. v. 
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fact that there may be debts has been considered 
sufficient to render administration proper.^ Where 
a person claiming to be a creditor of the estate ap¬ 
plies for the appointment of an administrator, it is 
not necessary that he should conclusively prove the 
existence of the alleged debt, but if he makes a 
prima facie case this is sufficient to authorize and 
require the appointment of an administrator.^ In 
such case administration is necessary to protect the 
rights of creditors, for a creditor has no right to 
collect a debt due to the estate from another person 
and apply it on his own demand and where there 
has been no administration, he cannot maintain an 
action against the estate of the debtor,^ nor can he 
ordinarily sue the heirs of decedent.® 

b. Character, Amount, and Number of Debts 

The debt forming the baele of a grant of adminiatra- 
tion must be a legal claim on the deceaeed or hie eetate. 


but the ,amount or number of debts does net generally 
affect the right to administration. 

In order for an alleged debt to form the basis of 
a grant of administration it must be a legal claim on 
deceased or his estate.'^ The fact that decedent’s in¬ 
debtedness is small does not render administration 
unnecessary;® and where there is a single debt, 
the power to appoint an administrator exists,® al¬ 
though refusal to do sp in such case has been held 
not error.^® 

c. Effect of Abeence of Debts 

Administration may bs granted although the estate Is 
not Indebted, but the absence of debts may render ad¬ 
ministration unnecessary. 

While the power to grant administration is not 
restricted to cases in which the estate is indebted,!^ 
the absence of debts may render administration un¬ 
necessary,^® it being considered, as shown supra § 


Turney, Clv.App.. 36 S.W.2d 787, 
error refused—Ferguson v. Mounts. 
Clv.App.. 281 S.W. 616. 

23 C.J. p 999 note 40. 

SubeegueiLt payment 

For widow to sue under statute as 
personal representative of estate of 
husband leaving no lineal descend¬ 
ants, estate must be free from debts, 
and debts against estate defeats suit 
even though debts are subsequently 
paid.—Phillips v. Phillips, 137 S.E. 
561, 163 Ga. 899. 

Good faith of creditor 
Trust company, named as ceeuecu- 
tor, to whom testator owed debt, 
could demand administration for 
purpose of collecting debt but not 
merely to earn executor’s fees.— 
Martin v. Central Trust Co. of Illi¬ 
nois. 159 N.K 312, 327 111. 622. 

Povlso to trosteo with power to 
manage 

That testator devised estate to 
trustee, with power to manage and 
limited power of disposition^ does 
not oust probate court’s Jurisdiction 
to administer nonresident decedent's 
estate and pay its debts.—Michigan 
Trust Co. v. Turney, Tex.Clv.App., 
36 S.W.2d 787, error refused, 
a. S.C.—Cobb V. Brown, 17 S.C.Bq. 
564. 

Wash.—In re Collins, 173 P. 1016, 102 
Wash. 697. 

23 C.J. p 999 note 41. 

a. Oa.—Conyers v. Bruce, 84 S.E. 
279, 109 Oa. 190. 

III.—In re MeWhirter, 85 N.B. 918, 
285 111. 607. 

28 C.J. p 1000 note 42. 

“One asserting a claim against an 
estate has the right to demand an 
administration so that his claim may 
be litigated even though it' be de¬ 
feated.’’—McCool v. Old Nat. Bank 
In Evansville, 17 N.B.2d 820, 823, 214 
IndL 679. 


4i Tex.—Cook v. Jordan, 21 Tex. 

221 . 

23 C.J. p 1000 note 44. 

6. Ga.—Knight’s Pharmacy Co. v. 

McCall. 18.3 S.E. 497, 181 Ga. 617. 
23 C.J. p 1000 note 45. 

6. Ind.—Leonard v. Blair, 59 Ind. 
516. 

Mass.—Royce v. Burrell, 12 Mass. 
395. 

Right of action against heirs and 
distributees for debts of decedent 
see Descent and Distribution ( 132. 

7. Ga.—Summerlin v. Rabb, 31 S.W. 
711, 11 Tex.Civ.App. 53. 

23 C.J. p 1000 note 47. 

Balance unpaid on mortgage debt, 
after application of credit resulting 
from foreclosure sale, was such a 
debt as gave mortgagee the right to 
provoke or bring about administra¬ 
tion of mortgagor’s succession.—Mil- 
burn V. Proctor Trust Co., D.C.La., 
32 F.Supp. 635. 

Cause of action for injuries 

One claiming damages from non¬ 
resident’s estate for personal inju¬ 
ries in automobile accident was a 
’’creditor” so as to authorise ap¬ 
pointment of administrator.—Furst 
V. Brady, 81 N.E.2d 606, 375 Ill. 425, 
133 A.L.R. 558, reversing In re Bra¬ 
dy's Estate. 24 N.B.2d 748. 803 Ill. 
App. 139. 

8 . Tex.—Ragsdale v. Prather, Civ. 
App.. 132 S.W.2d 625, error refused 
—Rye v. J. M. Guffey Petroleum 
Co.. 95 S.W. 622, 42 Tsx.Civ.App., 
186. 

9. Ind.—Holtz v. Mercantile Trust 
& Savings Co., 100 N.E. 398, 53 
Ind. App. 194. 

23 C.J. p 1000 note 49. 

la Tex.—Rogers v. Barbee, Civ. 

App., 32 S.W.2d 666, 

IX. Ala.—^Ex parte Cone, 145 So. 
571, 226 Ala. 64. 
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Ill.—Robertson v. Yager, 158 N.B. 
709. 327 Ill. 346. 

Kan.—^Hotchkiss v. Ogle, 109 P.2d 
134, 153 Kan. 156. 

Ky.—Fidelity & Deposit Co. of Mary, 
land v. Barrett. Ill S.W.2d 631, 
271 Ky. 163. 

Tex.—Ferguson v. Mounts. Clv.App., 
281 S.W. 616—Wallace v. Dubose. 
Clv.App.. 242 S.W. 351. 

23 C.J. p 1000 note 50. 

12. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri, C.C.A. 
Mo., 105 F.2d 496, 527. citing Cor¬ 
pus Jazis—Fairchild v. Lohman. 

D. C.Mo., 13 F.2d 252. 

Ala.—Murphy v. Freeman, 127 So. 

199. 220 Ala. 634, 70 A.L.R. 381. 
Ga.—Phillips v. Phillips, 137 S.E. 
561, 163 Ga. 899. 

111.—People V. Strom’s Estate, 2 N. 

E. 2d 94, 363 Ill. 241. 

Ind.—Reed v. Reed. 14 N.E.2d 320, 
105 Ind.App. 185. 

Iowa.—Heinz v. Vawter, 266 N.W. 
486, 221 Iowa 714. 

La.—Succession of Davis, 168 So. 
118, 184 La. 969—Crump v. Metro¬ 
politan Life Ins. Co.. 162 So. 800. 
183 La. 55, annulling, App., 156 
So. 35, followed in Thomas v. Met¬ 
ropolitan Life Ins. Co., 156 So. 38, 
annulled 162 So. 799. 183 La. 53. 
Mo.—Marshall v. Mot ten, App., 224 
S.W. 8. 

Ohio.—In re Heintz’ Estate, App., 
38 N.E.2d 431, 434, citing Corpus 
Juris. 

Wash.—In re Railsback's Estate, 49 
P.2d 934, 384 Wash. 42—In re 

Peterson’s Estate, 241 P. 964, 137 
Wash. 137. 

23 C.J. p 1000 note 51. 

PresumptloB of paymsut or bar 
On petition for appointment of 
administrator more than eight years 
after decedent's death, it will be 
presumed, in the absence of showing 
to the contrary, that debts against 
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5 c, that in such case the heirs may properly take 
possession of the assets and make a division among’ 
themselves in kind or otherwise by mutual agree¬ 
ment 

§ 7. •»— Effect of Lapw of Time 

A long lapse of time since the death of the decedent 
without administration may raise a presumption against 
the necessity for administration. 

In some states there are statutes providing that 
administration shall not be granted after a certain 
time from the death of decedent, and where the 
statutory period has elapsed, it will be conclusively 
presumed that no administration was necessary.^^ 
Even in the absence of statute a long lapse of 
time since the death of decedent without adminis¬ 
tration may raise a presumption against the neces¬ 
sity for any administration,^^ and a claim that there 
is a necessity for administration may be waived by 
delay in making it.i® However, a grant of admin¬ 
istration which is not prohibited by statute cannot 
be considered void merely because a number of 
years elapsed between the death of decedent and 
the issuance of the letters.^^ 

Where no administration has been granted, and 
the time within which it might be granted has ex¬ 
pired, the personal property of decedent passes to 
his distributees as of the date of his death.^^ 

§ 8. Estates of Particular Classes of 
Persons 

a. In general 

b. Husband and wife 

a. In General 

The estate of an Infant la subject to adminletratlon In 


a prppar eaae* It has been both aaaerted and denied that 
state courts have power to administer on the estate cf a 
deceased Indian. 

The power of a state court to issue letters of ad¬ 
ministration on the estate of a deceased Indian has 
been both asserted^^ and denied.^^ 

Infants, Although, as shown in the CJ.S. title 
Wills § 8, also 68 CJ. p 419 notes 16-19, an infant 
is incapable of making a will, the estate of an in¬ 
fant is subject to administration in a proper case.^^ 
As there is, however, no presumption that an infant 
had any creditors, it is considered by many author¬ 
ities that administration on the estate of an infant 
is unnecessary*® where it does not affirmatively ap¬ 
pear that there are any debts which properly con¬ 
stitute a charge on his estate.*® 

b. Husbaad and Wife 

The aetata of a married peraon la aubject to ad- 
mlnlatratlon the aame aa any other eatate, although ad* 
mlnlatratlon la aometimea diapenaed with. 

As there is no presumption against a married wo¬ 
man having contracted debts during her lifetime, her 
estate is, as a general rule, subject to administra¬ 
tion the same as any other estate.*^ However, un¬ 
der the community property system obtaining in 
some jurisdictions, on the dissolution of the com¬ 
munity by death the survivor or the surviving hus¬ 
band has a right to administer the community prop¬ 
erty for the payment of community debts without 
any supervision of the probate court, as is dis¬ 
cussed in the CJ.S. title Husband and Wife § 574, 
also 31 C.J. p 197 notes 80-86. ” 

The statutes sometimes dispense with administra¬ 
tion on the estate of a married person who dies 


the estate have been paid or are 
barred by the statute of limitations. 
—Faulkner v. Faulkner, 203 P. 660, 
28 Ariz. 313. 

SBtlagiilBliiiieat by iahezlta&oe 
Where widow inherited hiisband’s 
estate, existence of debt by com¬ 
munity estate to husband's separate 
estate was not ground for appoint¬ 
ment of administrator, since the 
debt was extinguished by being in¬ 
herited by sole heir.—Succession of 
Watkins, 101 So. 895, 166 La. 1000. 

Vk Conn.—Colbum'^s Appeal, 66 A. 
60S, 76 Conn. 878. 

Iowa. 7 -Cummlngs v. Lynn, 96 N.W. 
867, 121 Iowa 844. 

Pa.—In re Treat's BSstate, 28 Erie Co. 
48. 

28 aj. p 1008 note 80. 

Time for application for administra¬ 
tion see infra I 62. 

XApse of period Sxed for order of 
sigliO to make application for letters 


of administration is no obstacle to 
appointment of administrator by 
court.—^Andrew v. Dunn, 210 N.W. 
426, 202 Iowa 864. 

14. Tex.—^Tunnell er. Moore, Civ. 
App., 68 S.W.2d 824, affirmed Pure 
Oil Co. V. TunneU, 86 S.W.2d 207, 
126 Tex. 67. 

16. Aria—Faulkner v. Faulkner, 
203 P. 660, 661, 28 Arls. 818, citing 
Corpus Juris. 

Mo.—Marshall v. Motten, App., 224 
S.W. 8. 

28 C.J. p 1008 note 81. 

16. Ill.—Jespersen v. Mech, 72 N.E. 
1114, 218 111. 488. 

28 C.J. p 1004 note 82. 

17. Vweuty years 

Oa.—Gkirham v. Montfort, 72 S.E. 
893, 187 Ga. 184. 

18. Iowa.—in re Acken, 128 N.W. 
187, 144 Iowa 519, Ann.Cas.l812A 
1166. 


Tifme when personalty vests in dis¬ 
tributees see Descent and Distri¬ 
bution I 67. 

IS. Ala.—Reed v. Brasher, 9 Port. 
438. 

SO. U.S.—U. S. v. Payne, C.C.Kan., 
27 F.Cas.No.16,014, 4 Dill. 887. 

N.Y.—Dole v. Irish, 2 Barb. 639. 

28 C.J. p 1606 note 98. 
ai. Fla.—Bowden v. Jacksonville 
Electric Co., 41 So. 400, 61 Fla. 
162, 7 Ann.CaB. 869. 

28 C.J. p 1004 note 98. 

aa. Ill.—McCleary v. Menke. 109 Ill. 
294. 

28 C.J. p 1004 note 94. 

as. Ala.—Cmnpbell v, Conner, 42 
Ala. 181. 

28 C.J. p 1004 note 95. 

SC Mo.—^Looke v. McPherson, 68 
aw. 726, 168 Mo. 498, 85 Am.S.R. 
546, 52 L.B.A. 420. 

SS C.J. p 1004 tAt, SS. 
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leaving his or her wife or husband as sole heir^^s 
in case there are no debts,or, if there are debts, 
in case the heir will pay them.^*^ In a case where 
testator’s widow was the sole legatee, and all debts 
and expenses had been paid, it was held that there 
need be no administration of the estate.^^ Admin¬ 
istration is also regarded as unnecessary where the 
entire estate does not exceed the amount allowed by 
statute to the surviving spouse.^^ 

§ 9. —— Determination as to Necessity 

The neeesaity for adminl■tration la to bo dotormlned 
by the probate court In the exercise of ita discretion. 

It may be stated generally that the question of 
necessity for administration is one for the court 
having probate jurisdiction,^^ and it appears to be 
a matter resting largely in the discretion of the 
court, especially where there are no debts, whether 
an administration shall be had or the estate awarded 
to the persons entitled to it without any adminis¬ 
tration nor docs the jurisdiction of the court to 
determine the question depend on the existence of 
assets of the estate.^^ It cannot be regarded as 
necessary that there should be an administration 
of an estate unless this is demanded by a creditor 
or a person beneficially interested.^® The necessity 
for an administration should be determined as of 
the time of the hearing on the application there- 
for.®* 


§ 10. Intermeddling in Administration 

Executors de son tort are treated infra §§ 1063- 
1068. 

Examine Pocket Parts for later cases. 

§ 11. Withholding or Withdrawing Estate 

from Administration 

\ 

An oitato may bo withheld from administration by the 
terms of the testator’s will or withdrawn from adminis¬ 
tration by the heirs on giving bond for the payment of 
the debts of the decedent. 

In some states, as shown infra §§ 1056-1062, by 
authority of statutes a testator is empowered, by 
provisions to that effect in his will, to withhold the 
settlement of his estate from the probate court; and 
in a case where a testator explicitly declared in his 
will that the executors named should not assume or 
exercise any duties as such until after the death of 
his widow to whom he gave the use of his proper¬ 
ty for life with the right to use the principal of 
the personalty if she chose and there were no credi¬ 
tors, it was held that the children to whom the prop¬ 
erty was given after the widow’s death could not 
compel the executors to assume any functions dur¬ 
ing the widow’s life.®® The heirs may, when per¬ 
mitted by statute, withdraw the estate from admin¬ 
istration by giving bond for the payment of the 
debts of decedent,®® and, as shown supra § S c, 


Za PbUippiaM liquidation of the 
conjugal partnership after the wife's 
death must take place in a different 
proceeding from the administration 
of her estate.—Matter of Amancio, 
13 Philippine 297—40 C.J. p 1481 
note 95. 

S5. Ga.—Owens v. Oliver, 97 S.E. 

866, 148 Ga. 676. 

23 C.J. p 1004 note 87. 

Se. Ga.—MrElhaney v. Crawford, 22 
S.E. 896, 96 Ga. 174. 

23 C.J. p 1004 note 88. 

27. Ga.—McElhaney v. Crawford, 
supra. 

23 C.J. p 1004 note 89. 

88. Ind.—Block v. Butt, 84 X.E. 867, 
41 lnd.App. 487. 

88. Mo.—Parson v. Harvey, App., 
196 S.W. 630. 

38. La.—Vuillemont v. Gonsulin, 
134 So. 419, 17 La.App. 661. 

Okl.—Stock V. Sentinel Rural A Long 
Distance Tel. Co.. 87 P.2d 666, 667, 
184 Okl. 880. citing Oospna Jnzln. 
Tex.—Becknal v. Becknal, Civ.App., 
296 S.W. 917. 

Wash.—State v. Superior Court of 
State of Washington for Spokane 
County, 276 P. 694, 161 Wash. 289. 
28 C.J. p 1006 note 4. 

WMm to bo ooMdAMod 
In determining the necessity for 


an administration, courts will take 
into consideration all the duties 
which under the prevailing laws an 
administrator is required to perform, 
and all the rights to he secured by 
an administration.—Lancaster & 
Wallace v. Sexton, Tex.Civ.App., 246 
S.W. 968. 

31. La.—Succession of Comeau, 104 
So. 119, 168 La. 370—Vuillemont v. 
Gonsulin, 134 So. 419, 17 La.App. 
661—Keith v. Lee, 127 Bo. 139, 13 
La.App. 309. 

Okl.—In re Carter's Estate, 240 P. 
727, 113 Okl. 182. 

Pa.—In re Beach's Estate, 149 A. 

492, 299 Pa. 293. 

23 C.J. p 1006 note 6. 

rinding that there were no oredl. 
tors of estate could not be made un¬ 
til statutory period for filing claims 
had expired.—Furst v. Brady, 31 N. 
E.2d 606, 376 IlL 426, 188 A.L.R. 668. 
reversing In re Brady's Estate, 24 
N.E.2d 748, 303 IlLApp. 189. 

38. Okl.—Stock V. Sentinel Rural Sc 
Long Distance Telephone Co., 87 
P.2d 666, 184 Okl. 380. 

Existence of assets as jurisdictional 
requisite generally see infra i 17. 
38. Ohio.—In re Keinti' Estate, 38 
N.E2d 431, 434, citing Corpus Ju¬ 
ris. 

28 C.J. P 1006 note 6. 
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3d. Tex.—Ragsdale v. Prather, Civ. 
App., 132 S.W.2d 626, error refused. 

35. Pa.—^Linlnger's Appeal. 101 Pa. 
161. 

36. Pa.—In re Martin's Estate, 12 
Wash.Co. 122. 

Wash.—Fulmer v. Gable, 132 P. 641, 
73 Wash. 684. 

23 C.J. p 1005 note 9. 

Payment or nonexistence of debts as 
rendering administration unneces¬ 
sary see supra iS 6, 6. 

Estoppel 

Where family agreement was en¬ 
tered Into between administratrix 
and three sons of deceased under 
which estate was to be handled out¬ 
side of the probate court and admin¬ 
istratrix was to settle claims with¬ 
out filing or approval thereof, and to 
use insurance money for payment of 
debts and for her own support and 
maintenance, son who participated In 
the benefits both directly and indi¬ 
rectly and advised administratrix In 
carrying out the family agreement, 
with full knowledge of the manner 
in which the assets were handled, 
was precluded by an estoppel In pais 
from objecting to settlement, al¬ 
though administratrix failed to com¬ 
ply with statute in settling the af¬ 
fairs of the estate.—In re Helm's 
Estate, Mo.App., 186 S.W.2d 421. 
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where the heir or heirs have paid all of the debts, 
and no question of distribution arises, there is no 
necessity for administration. A creditor can collect 
a claim against the estate although there is no ad¬ 
ministrator or executor where the estate is with¬ 
drawn from administration.®'^ 

Liability of sureties. Sureties on the bond of an 
heir given for the purpose of withdrawing the es¬ 
tate from administration under the statute are liable 
for all the unpaid debts of the estate, and their lia¬ 
bility is not limited by the assets of the estate or 
to the share of the estate to which the heir whose 
sureties they are is personally entitled on distribu¬ 
tion.®* 

Defense in action on withdrawal bond. In an 
action brought by a creditor against one of the 
heirs, and his sureties on a bond given for the pur¬ 
pose of withdrawing the estate from administration, 
such heir cannot be heard to say in defense that 


the bond is invalid because an inventory and list of 
claims have not been returned.®* 

§ 12. Nature of Administration Proceedings 

An administration procsedino Is not a civil action 
but la a probata proceeding, statutory In origin. In Its 
most Important bearing It Is a proceeding In rem. 

A proceeding for the settlement of a decedent’s 
estate is a probate proceeding.^® Such a proceed¬ 
ing is not a civil action it is not an action at law 
or a suit in equity.*® While the proceeding is in 
some respects in personam, it is in its most impor¬ 
tant bearing a proceeding in rem.*® 

The administration of decedent’s estate is purely 
statutory, and the procedure outlined in the statutes 
is controlling,** and unless authorized by statute 
two or more separate estates may not be adminis¬ 
tered jointly.*® The administration is one indivisi¬ 
ble judicial proceeding from the order appointing 
the administrator until his discharge.*® 


ChuwdlMi of minor holm 

Judgment of district court on the 
minutes on appeal from order of pro¬ 
bate court appointing guardian for 
minor heirs, denying application of 
applicant to be appointed guardian, 
but not confirming appointment of 
appellee. Is insufficient to sustain a 
Judgment ordering the estate with¬ 
drawn from administration. That 
application of guardian of minor 
heirs for withdrawal of estate from 
administration did not state that ap¬ 
plicant was guardian of estates as 
well as persons of minors did not 
deprive county court of Jurisdiction 
to determine whether estate should 
be withdrawn, and to whom it should 
be delivered, if withdrawn, applicant 
having executed bond required by 
statute.—Drew v. Jarvis, 216 S.W. 
618, 110 Tex. 136. 

37« Tex.—Cook v. Baker, C!om.App., 
46 S.W. 2d 161, reversing, Civ.App., 
27 S.W.2d 893. 

Allowance and payment of claims 
generally see infra IS 367-481. 

3 Bii Tex.—Thomas v. Bonnie, 2 S.W. 
724, 66 Tex. 635. 

38i Tex.—Thomas v. Bonnie, supra. 

601 Okl.—Boyes’ Estate v. Boyes, 87 
P.2d 1102, 184 Okl. 438. 

4U.. Cal.—In re Raymond's Estate, 
100 P.2d 1086, 88 Cal.App.2d 305. 

40. Okl.—Boyes' Estate v. Boyes, 87 
P.2d 1102, 184 Okl. 488. 

48. Ala.—^Nelson v. Boynton, 64 Ala. 

868 . 

Cal.—Murray v. Superior Court of 
California in and for Marin Coun¬ 
ty, 278 P. 1038. 207 Cal. 881—In re 
Raymond's Estate, 100 P.2d 1086, 
88 Gal.App.2d 806. 


iGa.—Robinson v. Haisten, 11 S.E.2d 
802, 63 Ga.App. 676. 

Iowa.—Gibbs v. Beckett, 295 N.W. 
166, 167. 229 Iowa 619, citing Cor¬ 
pus gurls—Van Iperen v. Hays, 
259 N.W. 448, 219 Iowa 716. 

Mass.—Anderson v. Qualey, 103 N.E. 
90, 216 Mass. 106. 

Minn.—Finnerty v. Gerlach, 223 N. 
W. 683, 176 Minn. 433—Fridley v. 
Farmers* & Mechanics' Sav. Bank, 
162 N.W. 464. 136 Minn. 333, L.R.A. 
1917E 644—Hutchins v. St. Paul 
M. & M. R. Co., 46 N.W. 79, 44 
Minn. 6. 

Miss.—Steen v. Steen, 26 Miss. 618. 
Neb.—Nilson v. Tekamah Inv. Co., 
274 N.W. 466, 133 Neb. 180. 

N.J.—Buckley v. Howard Sav. Inst., 
186 A. 52, 14 N.J.Misc. 620. 

N.Y.—Roseman v. Fidelity & Deposit 
Co. of Maryland, 277 N.T.S. 471, 
164 Misc. 320—Matter of Leland, 
160 N.Y.S. 372. 96 Misc. 419, re¬ 
versed on other grounds 161 N.Y.S. 
316, 176 App.Div. 62. 

Tex.—Commander v. Bryan. Civ.App., 
123 S.W.2d 1008—Dunaway v. 
Easter. Civ.App., 119 S.W.2d 421, 
reversed on other grounds 129 S.W. 
2d 286, 133 Tex. 309. 

Va.—Denny v. Searles, 143 S.E. 484, 
160 Va. 701. 

Wash.—In re Upton's Estate, 92 P. 
2d 210, 199 Wash. 447, 123 A.L..R. 
1220—State ex reL Daurldsen v. 
Superior Court for King County, 
37 P.2d 209, 179 Wash. 198, 96 
A.Li.R. 819. 

Wis.—In re Mathews' Will, 223 N. 
W. 434, 198 Wis. 128—In re Sip- 
chen's Estate, 198 N.W. 886. 180 
Wis. 604. 

28 C.J. p 1006 note 14. 

*Tn the particular that the grant 
of letters creates a repository of 
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the abeyed title of the deceased own¬ 
er of personal property, it operates 
upon the status, the thing, and is, 
hence, a proceeding in rem. 

But in the aspect that the grant of 
letters of administration determines 
the right thereto the pro¬ 

ceeding is in personam."—^White v. 
Hill. 68 So. 444. 446, 176 Ala. 480. 
Probate of will as proceeding in rem 
see the C.J.S. title Wills I 308, 
also 68 C.J. p 874 note 14. 

44. Cal.—Perry v. Superior Court in 
and for Marin County, 84 P.2d 260, 
29 Cal.App. 2 d 114. 

Iowa.—In re Rugh's Estate, 234 N. 

W. 278, 211 Iowa 722. 

S.C.—Seabury v. Green, 176 S.E. 639, 
173 S.C. 236. certiorari granted 56 
S.Ct. 143, 293 U.S. 649. 79 D.Bd. 
662, reversed on other grounds 66 
S.Ct. 373, 294 U.S. 166, 79 L.Bd. 
834, 96 A.L.R. 1463. 

Tex.—White v. Baker, Civ.App., 118 
S.W.2d 319—Morrell v. Hamlett, 
Civ.App., 24 S.W.2d 531, error re¬ 
fused. 

Wis.—In re Robinson's Will, 261 N. 

W. 726, 218 Wis. 696. 

Statutory Jurisdiction of court see 
infra | 13. 

Oonstrootlou of statutao 

The administration of estates be¬ 
ing wholly statutory, the court may 
construe the statutes so as to best 
accord with their purpose and spirit, 
without regard to the rigid rules of 
the common law.—In re Langlll's Es¬ 
tate, 201 P. 28, 117 Wash. 268. 

4&i Ga.—Robinson v. Haisten, 11 S. 

E.2d 802, 63 Ga.App. 676. 

Utah.—In re Cloward's Estate, 82 P. 
2d 336, 96 Utah 463, 119 A.I 4 .R. 123. 

40. Cal.—In re Dobbins' Estate, 87 
P.2d 1061, 86 Cal.App.2d 686 . 
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§ 13. Jurisdiction 

Th« states have exclusive Jurisdiction of the settle¬ 
ment of deoedent’s estates; the Jurisdiction of the courts 
with respect to letters testamentary ,or of administration 
Is purely statutory. 

The jurisdiction of the courts with respect to let¬ 
ters testamentary or of administration is purely stat¬ 
utory,**^ and can be exercised only in the cases pro¬ 
vided for** and in the manner prescribed** by the 
controlling statutes. In the grant of letters testa¬ 
mentary and of administration, the probate court is 
a court of general jurisdiction;**® and in the con¬ 
duct of estates the courts have a wide discretion.*^ 

Exclusive jurisdiction of states. The general sub¬ 
ject of the settlement of estates of deceased per¬ 
sons is within the exclusive jurisdiction of the 
state,** and, as shown in the C.J.S. titles Equity § 
61a, and Federal Courts § 12, also 25 C.J. p 695 
notes 6-11, the United States courts have no con¬ 


§ 14 

stitutional jurisdiction to affirm or set aside the pro* 
bate of a will in the proper state forum, or to dis¬ 
turb or interfere with the due administration of an 
estate under state probate direction, although an 
equitable jurisdiction of United States courts, inci¬ 
dental to the enforcement of trusts, the construction 
of wills, or other matters, is recognized. 

§ 14. - Particular Courts or Officers 

Statutory regulations determine what particular 
courta or offleera have Juriadiction to adminlater de- 
cedent'a eatate. In the abaence of atatutory authoriza¬ 
tion courts of equity are without Juriadiction. 

As shown supra § 13, the power to grant letters 
testamentary or of administration on decedent’s es¬ 
tate is purely statutory, and in determining what par¬ 
ticular courts have jurisdiction in the administra¬ 
tion of estates, the statute regulating such matters 
in the particular jurisdiction must govern.** In 


47. Idaho.—Russell v. Bow, 295 P. 
437. 60 Idaho 264. 

Ind.—Chicai^o I. & L. Ry. Co. v. 
Hemstock. 4 N.E.2d 677, 102 Ind. 
App. 664. followed in 6 N.E.2d 1010, 
103 Ind.App. 706. 

Wash.—In re Guye, 103 P. 26, 64 
Wash. 264, 132 Am.S.R. 1111. 
Wls.—In re Robinson’s Will, 261 N. 

W. 726, 218 Wls. 696. 

Jurisdiction of proceeding's to pro¬ 
bate will see the C.J.S. title Wills 
is 351-353. also 68 C.J. p 937 note 
92—p 942 note 37. 

Action under Ck>nfodcrats antbozlty 

(1) The probate of a will, and 
qualification of executors or the ap¬ 
pointment of administrators by a 
probate court of one of the Confeder¬ 
ate States during the Civil War, 
cannot be regarded by the courts of 
the same state after the close of the 
war as the acts of a foreign court, 
but such acts are in every respect 
legal and binding.—^Nelson v. Boyn¬ 
ton, 64 Ala. 368—23 C.J. p 1018 note 
13. 

(2) Letters of administration is¬ 
sued by a clerk of probate under 
the authority of a Confederate state 
constitution, after it had been super¬ 
seded by a new and valid one, are 
null and void.—Page v. Cook, 26 Ark. 
122 . 

48i Ill.—In re Panico's Estate, 268 
IlLApp. 686. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Hemstock. 4 N.B.2d 877, 102 Ind. 
App. 664, followed in 6 N.E.2d 
1010, 103 Ind.App. 706. 

Mo.—State ex rel. Pryor v. Anderson, 
App., 112 S.W.2d 867, mandamus 
quashed 123 aw.2d 181, 343 Mo. 
896. 

N.M.—Baca v. Buel, 210 P. 671, 28 
N.M. 226. 


4a Appointment contrary to enoln- 
sive method 

Although Jurisdiction over subject 
matter of estate authorized appoint¬ 
ment by superior court of an admin¬ 
istrator. where statutory provisions 
provided exclusive method for exer¬ 
cise of such authority, an appoint¬ 
ment contrary to applicable statute 
would be in excess of court’s “Juris¬ 
diction.”—Texas Co. v. Bank of 
America Nat. Trust & Savings Ass’n, 
53 P.2d 127, 5 Cal.2d 35. 

Ihqniry as to Jnrlsdiotion 

Jurisdiction of county court, in 
which administration on decedent’s 
estate has been properly opened, 
.attaches for purposes thereof, and 
inquiry respecting subsequent pro¬ 
ceedings therein is merely whether 
court exceeded authority.—Kreis v. 
Kreis, Tex.Civ.App., 36 S.W.2d 821, 
error dismissed. 

5 (k Ala.—Peek v. Haardt, 177 So. 
634, 235 Ala. 146, 113 A.L.R. 1395— 
Smith V. Smith. 103 So. 667, 212 
Ala. 622. 

Ga.—Scarborough y. Long, 197 S.E. 
796, 186 Ga. 412, certiorari denied 
59 S.Ct. 107, 305 U.S. 637, 83 L.Ed. 
410—Smith v. Scarborough, 185 S. 
E. 105, 182 Ga. 167. 

Idaho.—Kline v. Shoup, 226 P. 729, 
38 Idaho 202. 

Ill.—People, for Use of Stough, v. 
Panforth, 12 N.E.2d 227, 293 111. 
App. 280. 

Iowa.—In re Kladivo’s Estate, 176 N. 
W. 262, 188 Iowa 471. 

“The probate court has general 
supervision of all estates.**—^la re 
Olson’s Estate, 77 P.2d 781, 786. 194 
Wash. 219. 

Batlre aad sMlnsIve Juisdiotion 

U.S.—Cole V. Franklin Life Ins. Co., 
C.CA.Tez., 93 F.2d 620. 
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Plenary Jnrlsdiotion 

Wls.—In re Robinson’s Will. 261 N. 

W. 725, 218 Wis. 596. 

Conformity to statute 

While probate court la court of 
general Jurisdiction in matters of 
administration of estates, and as 
such may exercise certain equitable 
powers, it must administer estates 
in accordance with provisions of 
statute.—In re Grant’s Estate, 20 N. 
E2d 817, 300 Ill.App. 179. 

Bffeot of escheat statute 

Escheat statute did not curtail Ju¬ 
risdiction of probate court in respect 
of claims against estate and costs 
and expenses of administration.—In 
re Anderson's Estate, 71 P.2d 1013, 
157 Or. 365. 

On appeals from probate court to 

the circuit court, the circuit court 
has the same Jurisdiction in the set¬ 
tlement of estates as the probate 
court has.—People, for Use of 
Stough, V. Panforth, 12 N.E.2d 227. 
293 Ill.App. 280. 

51. Utah.—In re Robison’s Estate, 
204 P. 321, 69 Utah 431. 

52. Mass.—Petition of Worcester 
County Nat. Bank of Worcester, 
162 N.E. 217, 263 Mass. 444, modi¬ 
fied on other grounds Ex parte 
Worcester County Nat. Bank, 49 
S.Ct. 368, 279 U.S. 347, 73 L.Ed. 
733. 61 A.L.R. 98. 

53 . U.S.—Bacon v. Federal Land 
Bank of Columbia, C.C.A.Ga., 109 
P.3d 286—Cuff V. U. S., C.C.A.Cal., 
64 F.2d 624. certiorari denied 54 
S.Ct. 96. 290 U.S. 676, 78 L.Ed. 683. 

Ga.—Stevens v. First Nat. Bank A 
Trust Co., 160 S.E. 248, 173 Oa. 
332, certiorari denied First Nat 
Bank & Trust Co. in Macon v. 
Stevens, 52 S.Ct 201, 284 U.S. 684, 
76 L.Ed. 578. 

111. —^Kerner v. Peterson, 12 N.B.2d 
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some states the clerk of the court having probate 
jurisdiction has power to appoint an administrator 
during a vacation or recess of the regular sessions 
of such court** or where there is no contest.** 

The institution of a suit to partition the lands of 
decedent, thereby bringing such lands within the 
jurisdiction of the court in which the suit is 
brought, does not preclude the probate court from 
granting letters of administration on the personal 
estate of decedent.** 

Courts of equity. In the absence of statute, courts 
of equity are without jurisdiction to appoint execu¬ 
tors or administrators, or their successors,®^ and a 
creditor, legatee, or distributee must, if such course 
is open to him, apply to the probate court for the 
appointment of an executor or administrator, and 
cannot resort to chancery in the first instance.®* 
Some decisions, however, recognize the right of a 
creditor, legatee, or distributee, to resort to equity 
in the absence of an executor or administrator.®* 

§ 15. -Jurisdictional Requisites in Gen¬ 

eral 

The probate court la authorized to determine whether 
the fundamental Jurledictlonal faete eeaentlal to the ad- 
minletratlon of a decedenl'e estate exist; and Included 


ameno such facts Is the erstwhile legal existeim of ths 
alleged decedent. The venue aa fixed by etatute le ju- 
rladletlonal. 

The probate court has the right to investigate and 
determine the existence of fundamental jurisdiction¬ 
al facts essential to the administration of a dece¬ 
dent's estate.** It is a requisite to the appointment 
of an administrator of a person alleged to be de¬ 
ceased that such person shall have had a legal exist¬ 
ence;*^ hence there can be no administrator ap¬ 
pointed for the estate of an unborn child.** Other 
jurisdictional requisites are treated infra §§ 16- 
20. Intestacy as a requisite to the appointment of 
an administrator is considered infra § 30. 

The venue as fixed by statute is jurisdictional.** 

§ 16. Fact of. Death 

Death of the pereon on whoee estate administration 
Is sought Is a jurledlctlenal requisite; and while the pre¬ 
sumption of death arising from absence may present a 
prima facie case sufficient to warrant a grant of ad¬ 
ministration, yet If it subsequently develops that such 
person was In fact alive, the administration Is void. 

It is absolutely essential to jurisdiction of the ad¬ 
ministration of an estate that the person on whose 
estate such administration is granted shall be 
dead.** Any administration on the estate of a liv¬ 
ing person is void.** 


884, 368 IlL 69—Healea v. Verne. 
176 N.E. 662. 843 HI. 326. 

Iowa.—In re Kladivo'a Estate, 176 N. 

W. 262. 188 Iowa 471. 

Kan.—Citizens Building & Loan 
Ass'n V. Knox, 74 P.2d 161, 146 
Kan. 734. 

Ky.—Big Sandy & C. R. Co. v. Mea- 
sell's Adm*r, 42 S.W.2d 747, 240 Ky. 
671. 

Ohio.—Fidelity & Deposit Co. v. 
Wolfe. 126 N.E. 414. 100 Ohio St. 
832. 

Okl.—Secrest v. Secrest, 294 P. 91, 
146 Okl. 236. . 

Pa.—^Wolfe V. Lewisburg Trust db 
Safe Deposit Co., 168 A. 667, 806 
Pa. 688, 81 A.L.R. 660—In re Wood, 
16 Pa.Dist. & Co. 405—In re Mar¬ 
tin’s Estate, 19 Wash.Co. 122. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Smltha, 232 S.W. 
494, 111 Tex. 286. affirming. Civ. 
App., 190 S.W. 237. 

Wash.—In re Mundt Estates, 14 P.2d 
69, 169 Wash. 698. 

Wis.—In re Robinson's Will, 261 N. 

W. 726, 218 Wis. 696. 

28 C.jr. p 1006 note 19. 

Qvdsr of oounSy Jadgs pro Umpors, 
appointlag admlnistiatrla, lidd 
valid 

Ky.-—LouisvlUe & N. R. Co. v. Bays* 
Adm'x, 296 8.W. 462, 220 Ky. 458. 

84. Minn.—^Drake ▼. Sigafoos, 40 N. 

W. 267, 89 Minn. 867. 

88 aJ. P 1006 note 20. 


56. Iowa.—In re Kladivo's Estate, 
176 N.W. 262. 188 Iowa 471. 

56L Mo.—Stevens v. Larwill, 84 S.W. 
113, 110 Mo. 140. 

57. U.S.—Bacon v. Federal Land 
Bank of Columbia, C.C.A.Ga., 109 
F.2d 286. 

Oa.—Goff V. First Nat. Bank, 168 S. 

E. 767. 170 Ga. 691. 

S.C.—Campbell v. Charleston Bank, 
8 S.C. 884. 

SOi Ill.—^Houston V. Maddux. 68 N. 
B. 699. 179 Ill. 877, reversing 73 
llLApp. 203. 

21 C.J. p 129 note 12. 

58. Ky.—Shannon v. Dillon, 8 B. 
Mon. 889, 48 Am.D. 394. 

21 C.J. p 129 note 13. 

go. Ala.—Peek v. Haardt, 177 So. 

634, 236 Ala. 146, 118 A.L.R. 1396. 

23 C.J. p 1010 note 47. 

Determination of Jurisdictional ques¬ 
tion of residence or domicile see 
infra 8 18. 

61. N.Y.—In re Roberts* Estate, 286 
N.Y.S. 476, 168 Misc. 698. 

66, N.Y.—In re Roberts* Estate, su- 
, pra. 

Xaf aat dead whoa delivered 

Ala.—Moring v. Lisenby, 4 So. 2d 4, 
241 Ala. 626. 

Mother killed before birth of child 
N.Y.—In re BoberU* Estate, 286 N. 
Y.S. 476, 168 Mlac. 698. 

68 . Tex.—White v. Baker, €iv.App., 
118 8.W.2d 819. 

Waeh.—State v. Saperlor Court of 
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State of Washington for Spokane 
County, 276 P. 694. 161 Wash. 289. 

64. Ga.—National Surety Co. v. 
Wages, 173 S.E. 451, 48 Ga.App. 
720, affirmed Wages v. National 
Surety Co., 179 S.E. 761, 180 Ga. 
674—^Bank of Jonesboro v. Wilson, 
160 S.E. 6'5S, 651, 43 Ga.App. 889, 
quoting Obrpiis Jucis. 

Kan.—^Withers v. Root. 78 P.2d 1118, 
1116, 146 Kan. 822, quoting Ctorw 
pus Juris. 

Minn.—^Bornemann v. Ofsthun, 221 
N.W. 876, 175 Minn. 493. 

N.Y.—In re Wyllle's Estate, 286 N. 

Y.S. 370, 184 Mlac. 72 6. 

N.C.—Chamblee v. Security Nat. 

Bank, 188 S.E. 632. 211 N.C. 48. 
Tex.—Pollock v. Wuntch, Civ.App., 
116 S.W.2d 796. 

Vt.—Berry v. Rutland R. Co., 164 
A. 671, 103 Vt. 888. 

Wash.—State ex rel. Brisbin v. Prat¬ 
er, 96 P.2d 27, 1 Wash.2d 13. 
Wis.—In re Ott*8 Estate, 279 N.W. 

618, 228 Wis. 462. 

23 C.J. p 1007 note 24. 

FzoduetlOA of body is not required 
to prove death In a civil matter, such 
as the appointment of an administra¬ 
tor.—Philpott v. Vesta Coal Co., D. 
C.Pa.. 21 F.Supp. 87. 

80b Oa.—Bank of Jonesboro v. Wil¬ 
son, 160 S.E. 668, 654, 48 Ga.App» 
dSV, quoting Corpus Purkh 
Kan.—Withers v. Root, 78 P.2d 1118, 
1116* 1*6 Kan. 888» quoting Corpus 
Fuilfc 
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While it is true that the presumption of death 
arising from a person’s absence, unheard from, for 
a considerable length of time, see Death § 6, may 
present a prima facie case sufficient to warrant a 
grant of administration on his estate,the arising 
of such presumption does not take the case out of 
the operation of the general rule on the subject, and 
if it is made to appear that the person was in fact 
alive at the time such administration was granted, 
the administration is absolutely void.^^ Although 
there is authority to the contrary,®^ it has been held 
that payment to an administrator of an absentee 
who is not in fact dead is no defense against the 
absentee or his legal representativenor are costs 
and disbursements incurred by such administrator a 
legal charge against the absentee or his property;^® 
but where the administrator has paid debts of the 
absentee, he is subrogated to the rights of the credi¬ 
tors whom he has paid7^ It has been considered, 
however, that the invalidity of the administration 
does not relate back, but that it is invalid only from 


the time when the presumption of death is rebut¬ 
ted and the objection to administration of the 
estate of one presumed to be dead is obviated by 
a statute authorizing the courts to provide for ad¬ 
ministration of such an estate under reasonable reg¬ 
ulations and adequate protection of the property 
rights of the absentee if he should turn out to be 
aliveJ® 

§ 17. — Existence of Assets 
* a. In general 

b. Cause of action for wrongful death 

a. In General 

In ordar to render administration on a decedent’s es¬ 
tate proper, assets within the Jurisdiction are ordinarily 
necessary, at least where administration is sought else¬ 
where than In the domicile of decedent. 

While it has been broadly asserted that, in order 
to render administration on the estate of a decedent 
proper, the decedent must have died possessed of 


N.Y.—In re Clemens* Estate. 22 N. 

T.S.2d 168. 174 Misc. 1052. 

N.C.—Clark v. Carolina Homes, 12S 
S.E. 20. 18S N.C. 703. 

Okl.—Winter v. Klein-Schulta. 76 P. 
2d 1051. 1052, 182 Okl. 231. citing 
Corpus dTurls. 

23 C.J. p 1007 note 25. 

66 . Ga.—Bank of Jonesboro v. Wil¬ 
son, 160 S.E. 653. 6'54, 43 Ga.App. 
839. quoting Corpus Juris. 

Kan.—Withers v. Root, 73 P.2d 1113, 
1115. 146 Kan. 822, quoting Cor¬ 
pus Juris. 

Minn.—Bornemann v. Ofsthun, 221 
N.W. 876, 878, 175 Minn. 493, cit¬ 
ing Corpus Juris. 

Mont.—Williams v. Hefner, 297 P. 
492, 495, 89 Mont. 361, citing Cor¬ 
pus Juris. 

23 C.J. p lOO^S notes 26, 27. 
Administration on estates of ab¬ 
sentees as absentees see Absentees 
S 6 b. 

Coaolusivsuass of Judgmsot 

Judgment of probate Judge hav¬ 
ing Jurisdiction, declaring death of 
person who had di.sappeared, was 
conclusive until set aside or shown 
that person was alive.—Marrero v. 
Nelson. 116 So. 722, 166 La. 122. 

astrsms ooussrvatisin required 

Courts must exercise extreme con¬ 
servatism in granting administration 
based on presumption of death from 
absence.—In re Katz's Estate, 239 N. 
Y.S. 722, 135 Misc. 861. 

Vresumptioa held aot to apply so 
as to give court Jurisdiction in pro¬ 
ceeding for appointment of special 
administrator where absentee had 
disappeared under circumstances 
tending to indicate suicide a few 
months before proceeding was insti¬ 


tuted; and appointment under such 
circumstances was invalid for lack 
of court's Jurisdiction where death 
of absentee was not proved.—In re 
Ott's Estate, 279 N.W. 618, 228 Wls. 
462. 

67. Oa.—National Surety Co, v. 
Wages. 173 S.E. 451, 48 Ga.App. 
720, affirmed Wages v. National 
Surety Co.. 179 S.E. 761, l80 Ga. 
574—Bank of Jonesboro v. Wilson, 
160 SE. 653, 654, 43 Ga.App. 839, 
quoting Corpus Juris. 

Iowa.—Chamberlain v. Anderson, 190 
N.W. 501, 195 Iowa 855, 26 A.L.R. 
957. 

Kan.—Withers v. Root, 73 P.2d 1113, 
1115, 146 Kan. 822, quoting Corpus 

Juris. 

Mich.—Beckwith v. Bates, 200 N.W. 

151, 228 Mich. 400, 87 A.L.R. 819. 
Minn.—Bornemann v. Ofsthun. 221 
N.W. 876, 175 Minn. 493. 

Mont.—Williams v. Hefner, 297 P. 
492, 495, 89 Mont. 361, citing Cor¬ 
pus Juris. 

Neb.—Ericsson v. Btreits, 273 N.W. 
17. 24, 132 Neb. 692, citing Corpus 

Juris. 

Tex.—Pollock V. Wuntch, Civ.App., 
116 S.W.2d 796. 

23 C.J. p 1008 note 28. 

6 Bl N.J.—Hamilton v. Orange Sav. 
Bank, 124 A. 62, 99 N.J.Law 503. 

68 . Oa.—^Bank of Jonesboro v. Wil¬ 
son, 160 S.E. 653, 654, 48 Ga.App. 
839. quoting Corpus JUzls. 

N.Y.—Marks v. Emigrant Industrial 
Sav. Bank, 107 N.Y.S. 491, 122 App. 
Div. 661—In re Katz's Estate, 239 
N.Y.S. 722, 135 Misc. 861. 

7a N.D.—Clapp v. Houg. 98 N.W. 
710. 12 N.D. 600, 102 Am.S.R. 689. 
65 L.R.A. 767. 
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71. Ark.—Beam v. Copeland, 14 S. 

W. 1094, 54 Ark. 70. 

78. Ga.—Sligh v. Whitley, 153 S.E. 

237, 41 Ga-App. 428. 

Ill.—Donovan v. Major, 97 N.E. 231, 

253 Ill. 179. 

73. Ill.—Eddy v. Eddy, 134 N.E. 801, 

302 Ill. 446. 

Purpose aad effect of statute 

(1) The purpose of the Fiduciaries 
Act in recognizing common-law pre¬ 
sumption of death of person after 
seven years from time when he was 
last known to be living was to set 
up a conservator for his property 
within the state if facts raised legal 
presumption of death, and was not 
to supply procedure to determine 
whether the person was alive or 
dead, the conserving of the property 
and not the distribution of the es¬ 
tate being primary purpose of the 
act.—In re Wesner's Estate, 11 A.2d 
'521. 139 Pa.Super. 314. 

(2) A proceeding under the act to 
have a person declared to be a pre¬ 
sumed decedent is a "proceeding in 
rem" and not a “proceeding in per¬ 
sonam.'*—In re Wesner's Estate, su¬ 
pra. 

(3) Insurer which issued policy on 
life of insured who disappeared and 
was not heard of for more than sev¬ 
en years was not a “proper party*’ 
to such a proceeding.—In re Wes- 
ner's Estate, supra. 

(4) Decree declaring insured to be 
a presumed decedent constituted 
merely an adjudication of insured's 
death prima facie, and on trial of 
an action on insured's life policies* 
insurer might rebut the presump¬ 
tion.—Jn re Wesner’s Estate* supra. 
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some assets or property,as shown infra § 18, this 
cannot be held to be established beyond dispute 
where administration is sought in the domicile of 
the decedent, although, as shown infra § 21, there 
is no doubt that assets within the jurisdiction are 
ordinarily necessary when administration is sought 
elsewhere than in the domicile. 

Where property relied on to establish jurisdiction 
came into an absentee’s beneficial ownership dur¬ 
ing his absence, jurisdiction must fail unless the 
applicant establishes the absentee’s acquisition of 
the beneficial ownership prior to his death.^^ 

b. Oauae of Action for Wrongful Death 

Although thora It tome authority to the contrary, at 
a general rule the exiatenee of a caute of action for 
wrongful death it a tuffflcient baalt for a grant of ad¬ 
min Ittration in the Juriadiction where auch cate of action 
aroae or may be enforcedp even though decedent waa a 
nonreaident and left no other aaaeta therein. 

The existence of a cause of action for wrongful 
death is usually regarded as a sufficient basis for 
a grant of administration in the jurisdiction where 
such cause of action arose,76 or where it may be 
enforced,77 even though decedent was a noriresi- 


dent78 and left no other assets in the jurisdiction.76 
This view has been maintained notwithstanding a 
contention that the cause of action did not accrue in 
decedent’s lifetime,60 that, under the statute, no 
right of action arose in behalf of anyone until after 
an administrator had been appointed,or that the 
administration should properly be in the state of 
decedent’s residence and a statute providing that 
the sum recovered for decedent’s death shall not be 
an asset in the hands of the administrator means 
only that it shall not be an asset subject to payment 
of decedent’s debts. 66 

There is, however, authority for the view that 
administration on the estate of a nonresident can¬ 
not be granted in the jurisdiction where the cause 
of action arose or was enforceable merely for the 
purpose of qualifying a representative to bring an 
action for the death, where decedent left no prop¬ 
erty in the jurisdiction,®^ and it has been held that 
such a claim will not warrant administration in one 
state where the decedent was a resident of another 
* state in which the death and the negligence causing 
it occurred and under the statutes of which the 
right of action arose,66 particularly where the 


74. Minn.—^Flnnerty v. Oerlach, 223 
N.W. 683. 176 Minn. 433. 

N.H.—Robinson v. Dana's Estate, 174 
A. 772, 87 N.H. 114. 

23 O.J. p 1008 note 33. 

miowlmg of pxoporfey not made 

Nev.—In re Dickerson's Estate, 268 
P. 760. 51 Nev. 69, '69 A.L..R. 84. 

75- N.T.—In re Katz*s Estate, 239 
N.Y.B. 722. 136 Misc. 861. 

75b Mass.—McCarron v. New York 
Oent. R. Co., 131 N.B. 478. 239 
Mass. 64. 

N.Y.—^In re Wenkhous* Estate, 286 
N.Y.S. 518, 158 Misc. 663. 

Wash.—^Lund v. City of Seattle, 1 
P.2d 301, 163 Wash. 254. 

23 C.J. p 1009 note 38. 

Action for wron^rful death by execu¬ 
tor or administrator or by admin¬ 
istrator ad prosequendum see 
Death i 68 a. 

Cause 6f action: 

As basis for local jurisdiction gen¬ 
erally see infra 8 20 b. 

For wrongful death as asset of 
estate see infra 9 102. 

Matttls lisid laapplioa'ble 
N.T.—^Van Dusen v. Sturm, 12 N.Y. 
S.2d 138, 257 App.Div. 914, revers¬ 
ing 8 N.T.S.2d 757. 

AppUoabUitjr of forslga law 
On petition for appointment of ad¬ 
ministrator by resident for estate 
of decedent, who was temporary res¬ 
ident, on claim of liability founded 
on cause of action arising in state, 
question of foreign law depriving 
court of Jurisdiction was not in¬ 


volved.—Robinson v. Dana's Estate, 

174 A. 772, 87 N.H. 114. 

77. Minn.—Peterson v. Chicago, B. 
& Q. Ry. Co., 244 N.W. 823, 187 
Minn. 228—State v. Probate Court 
in and for Hennepin County, 184 
N.W. 43, 149 Minn. 464. 

Tex.—Lancaster & Wallace v. Sex¬ 
ton, Civ.App.. 245 S.W. 958. 

Vt .—Berry v. Rutland R. Co., 164 A. 
671, 103 Vt. 388. 

23 C.J. p 1009 note 39. 

7B, Mass.—McCarron v. New York 
Cent. R. Co., 131 N.E. 478, 239 
Mass. 64. 

Minn.—State v. Probate Court in and 
for Hennepin County, 184 N.W. 48, 
149 Minn. 464. 

N.Y.—Van Dusen v. Sturm, 12 N.Y. 
S.2d 133, 257 App.Div. 914, revers¬ 
ing 8 N.Y.S.2d ?57. 

Tex.—Lancaster 4b Wallace v. Sex¬ 
ton, Civ.App., 245 S.W. 558. 

23 C.J. p 1009 note 40. 

7a Mass.—McCarron v. Now York 
Cent. R. Co., 131 N.E. 478, 239 
Mass. 64. 

Minn.—State v. Probate Court in 
and for Hennepin County, 1<84 N. 
W. 43, 149 Minn. 464. 

Tex.—Lancaster & Wallace v. Sex¬ 
ton, Civ.App., 245 S.W. 958. 

Wash.—Lund v. City of Seattle, 1 
P.2d 301. 163 Wash. 254. 

23 C.J. p 1009 note 41. 

aa Vt—Berry v. Rutland R. Co., 
154 A 671, 103 Vt 388. 

23 C.J. p 1010 note 42. 

81 . U.S.—De Valle da Costa v. 
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Southern Pac. R. Co., O.C.Mass., 
160 P. 216, reversed on other 
grounds 176 P. 343, 100 C.C.A. 313, 
certiorari denied 30 S.Ct. 696, 217 

U. S. 606, 54 L.Ed. 900. 

82. S.C.—>In re Mayo, 38 S.E. 634, 

60 S.C. 401, 54 L.R.A. 660. 

23 C.J. p 1010 note 44. 

B3L Vt.—Berry v. Rutland R. Co., 
154 A. 671, 103 Vt 388. 

85. Ind.—Chicago, I. & L. Ry. Co. 
v. Hemstock, 4 N.E. 2d 677, 102 

Ind.App. 654, followed in 5 N.E.2d 
1010, 103 lnd.App. 705—Mercer v. 
Dobbyn, 173 N.E. 33'8, 91 Ind.App. 
682—Tri-State Loan & Trust Co. 

V. Lake Shore & M. S. Ry. Co., 131 
N.E. 523, 76 Ind.App. 141. 

Contra Meeker v. Bishop, 103 N.E. 
492, 105 N.E. 644, 56 Ind.App. 4*55 
—Cleveland, C., C. A St. L. R. Co. 
V. Osgood, 73 N.E. 285, 36 Ind.App. 
84—Ex parte Jenkins, 58 N.E. 660, 
25 lnd.App. 532, 81 Am.S.R. 114— 
Toledo, St L. & K. C. R. Co. v. 
Reeves, 35 N.E. 19'9, 8 Ind.App. 
667. 

Okl.—McCoubrey v. Pure Oil Co., 66 
P.2d 57, 59, 179 Okl. 344, quoting 
Corpus Jbxls. 

23 C.J. p 1010 note 45. 

8B. Okl.—McCoubrey v. Pure Oil 
Co., supra quoting Corpus JUxIs. 
Wash.—^In re Yarbrough’s Estate, 
216 P. 889, 890, 126 Wash. 85, quot¬ 
ing Corpus Juris, and affirmed 222 
P. 902, 126 Wash. 86. 

,23 C.J. p 1010 note 46. 
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courts of the jurisdiction in which administration 
is sought are not impelled by comity to enforce the 
Oause of action.^* 

§ 18. —Domicile or Place of Business of 
Decedent 

At ■ general rule, letters testamentary or of adminis¬ 
tration should be taken out In the county where decedent 
was domiciled at the time of his death; and where Ju¬ 


risdiction Is bated on domicile, assets are net necessary 
unless required by statute. 

The general rule is that the place of decedent's 
last domicile determines the probate jurisdiction 
to grant letters and supervise the settlement of his 
estate, and the sole, or at least the principal, grant 
of letters ought to be taken out and the will proved 
in the country, the state, and indeed the very coun¬ 
ty where decedent was domiciled at the time of his 
death.®^ In accordance with the general rule stat- 


80i Okl.—McCoubrey v. Pure Oil 
Co., 66 P.2d 57. 179 Okl. 344. 

87 . U.S.—Sealey v. U. S., D.C.Va.. 7 
F.Supp. 434. 

Ark.—Watson v. Lester, 31 S.W.2d 
955, 182 Ark. 506—Shelton v. Shel¬ 
ton, 23 S.W.2d 629. 180 Ark. 959. 
Cal,—Texas Co. v. Bank of America 
Nat. Trust & Savings Ass'n, 53 P. 
2d 127, 5 Cal.2d 35. 

Conn.—Giannattaslo v. SJlano, 161 A. 
336, 115 Conn. 299. 

Del.—Coca-Cola International Corpo¬ 
ration V. New York Trust Co., Ch., 
8 A. 2d 611, reversed on other 
ground, Sup., New York Trust Co. 

V. Riley, 16 A.2d 772, certiorari 
granted Riley v. New York Trust 
Co., 61 S.Ct. 1105. 312 U.S. 555, 85 
LEd. r517. motion granted 62 S. 
Ct. 367, affirmed 62 S.Ct. 608. ’*e- 
hearing denied 62 S.Ct. 903—In re 
Beauchamp’s Estate, Orph., 2 A. 
2d 900. 

Fla.—State ex rel. Everette v. Pette- 
way, 179 So. 6G6. 131 Fla. 516. 
Iowa.—^Crawford County v. Rock’s 
Estate, 290 N.W. 682, 227 Iowa 
1235—In re Kladivo’s Estate, 176 
N.W. 262, 188 Iowa 471. 

Ky.—Hite’s Adm'r v. Gibson. 65 S. 

W. 2d 731, 251 Ky. 651—-Payne v, 
Payne, 39 S.W.2d 205, 239 Ky. 99 
—Bailey v. Norman's Adm’r, 15 
S.W2d 1005, 228 Ky. 790. 

La.—Guidry v. Calre, 196 So. 66, 195 
La. 167—Succession of Franklin, 
114 So. 683, 164 La. 664—Succes¬ 
sion of Hausmann, 112 So. 408, 163 
La. 537—Taylor v. Williams, 110 
So. 100, 162 La. 92—Gravet v. Gon- 
soulln. 119 So. 78'5, 10 La.App. 653, 
rehearing denied 120 So. 643, 10 
La.App. 653—Taylor v. Williams, 3 
La.App. 772—Carter v. Cambrice, 1 
La.App. 166. 

Md.—Norfolk v. Connor, 176 A. 618. 
167 Md. 688. 

Mass.—Hilton v. Hopkins, 176 N.B. 
162, 275 Mass. 59. 

Mo.—State ex rel. Oott v, Fidelity 
& Deposit Co. of Baltimore, Md., 
298 S.W. 83, 317 Mo. 1078. 

N.J.—Trust Co. of New Jersey v. 
Spalding, 4 A.2d 401, 125 N.J.Eq. 
66—In re Gilbert’s Estate, 16 A.2d 
111, 18 N.J.Mlsc. 640. 

N-.Y.—In re Kelley’s Estate, 17 N.Y. 
S.2d 22, 258 AppDiv. 469—In re 
Curtis’ Estate, 185 N.Y.S. 607, 124 
App.Div. 334—Cornell v. Delshan- 


ty. 18 N.Y.S.2d 153, 173 Misc. 483— 
In re Handy's Estate, 7 N.Y.S.2d 
893, 169 Misc. 604—In re Humpf- 
ner’s Estate, 263 N.Y.S. 309, 146 
Misc. 461, affirmed In re Humpf- 
ner, 265 N.Y.S. 966. 240 App.Div. 
745—In re Lyon’s Estate, 120 NY. 
S. 488, 116 Misc. 640. 

NC.—Tyer v. J. B. Blades Lumber 
Co.. 124 S.E. 305, 188 NC. 268. 
N.D.—In re Danger’s Estate, 219 N 
W. 562, 56 N.D. 793. 

Ohio—Hill v. Blumenberg, 19 Ohio 
App. 404. 

Okl.—Griffin v. Hannan. 93 P.2d 1078, 
186 Okl. 433—Wolfe v. Graham, 90 
P.2d 1067. 185 Okl. 318—Breedlove 
V. Tulsa County Court. 58 P.2d 
305. 177 Okl. 124—Sewell v. Chris- 
tlson, 245 P. 632. 114 Okl. 177— 
Presbury v. County Court of Kay 
County, 213 P. 311. 88 Okl. 273. 
Or.—In re Armstrong’s Estate, 82 P. 
2d 880, 159 Or. 698. 

Pa.—^In re Pusey’s Estate, 184 A. 
844. 321 Pa. 248, certiorari denied 
Lavely v. Young Women’s Chris¬ 
tian Ass’n of Pittsburg, 67 S.Ct. 
36. 299 U.S. 572, 81 L.Ed. 422, re¬ 
hearing denied 67 S.Ct. 114, 299 U. 
S. 621. 81 L.Ed. 458—In re Bless¬ 
ing’s Estate, 110 A. 76, 267 Pa. 380. 
R,I.—Eckilson v. Greene. 1 A.2d 117, 
61 R I 394. 

Tex.—Balfour v. Collins, 25 S.W.2d 
804, 119 Tex. 122, answer to cer¬ 
tified question conformed to, Civ. 
App., 27 S.W.2d 185—Ragsdale v. 
Prather, Civ.App., 132 S.W.2d 62.>, 
error refused—Kreis v. Kreis, Civ. 
App., 36 S.W.2d 821, error dis¬ 
missed—Halverson v. Livengood, 
Civ.App., 4 S.W.2d 688. 

Va.—Denny v. Searles, 143 S.E. 484, 
150 Va. 701. 

Wis.—In re Read’s Estate, 217 NW. 

709, 195 Wis. 128. 

23 C.J. p 1010 note 48. 

**lUBidsaos” 

(1) Not synonymous with **dom- 
Icile.”—Wilkinson v. Spiller, 129 S.E. 
235, 143 Va. 267—23 C.J. p 1010 note 
48 [a]. 

(2) Substantial equivalent of 
’’domicile.” 

Kan.—Ford v. Peck, 225 P. 1054, 116 
Kan. 74, rehearing denied 227 P. 
527, 116 Kan. 4>81. 

NY.—In re Daggett’s Will, 174 NE. 
641, 266 NY. 243, 76 A.L.R. 1251, 
reversing In re Daggett, 241 NY. 
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S. 918. 229 App.DIv. 760—In re 
Hone’s Estate, 286 N.Y.S. 394, 158 
Misc. 183, affirmed 295 N.Y.S. 232, 
250 App.Div. 635—In re Wendel’s 
Estate, 259 N.Y.S. 260, 144 Misc. 
467—In re Bennett’s Estate, 238 N 
Y.S. 723, 135 Misc 486—In re Sey¬ 
mour, 177 N.Y.S. 702, 107 Misc. 
330—In re Horth’s Estate, 25 NY. 
S.2d 262—23 C.J. p 1010 note 48 
[a]. 

(3) Imports legal residence or 
"domicile,” as contradistinguished 
from "actual residence”; that is, 
where decedent may be temporarily 
abiding at time of demise. 

Ky.—Burr’s Adm’r v. Hatter, 43 S. 

W.2d 26. 240 Ky. 721. 

Md.—Shenton v. Abbott, 15 A.2d 906, 
178 Md. 526—Brafman v. Brafman, 
126 A. 161, 144 Md. 413, certiorari 
denied 44 S.Ct. 633, 265 U.S. 688, 
68 L.Ed. 1193. 

Okl.—In re Davis’ Estate, 43 P.2d 
irs, 171 Okl. 675—Anderson v. 
Jackson. 41 P.2d 815. 170 Okl. 612. 
23 C.J. p 1010 note 48 [b]. 

(4) Decedent’s legal "residence” is 
prima facie in county where dece¬ 
dent made his abode for many years 
and died.—Burr’s Adm’r v. Hatter, 
43 S.W.2d 26, 240 Ky. 721. 

■<3>omleiloa*’ or ••lamt dwelt” 

Under statutes giving courts of 
probate Jurisdiction of estate of a 
person who died “domiciled” or hav¬ 
ing "last dwelt” In the probate dis¬ 
trict, the quoted phrases mean a 
dwelling or residence as a perma¬ 
nent home, and hence probate court 
of a particular district properly as¬ 
sumed jurisdiction of estate of one 
who died a resident of, and owning 
property in, such district.—Palmer 
V. Palmer, D.C.Conn., 31 F.Supp. 861. 
Automobile license not conclusive 
I Del.—New York Trust Co. v. Riley, 
16 A.2d 772, reversing Coca-Cola 
International Corporation v. New 
I York Trust Co., Ch., 8 A.2d 511, and 
I certiorari granted Riley v. New 
! York Trust Co., 6l S.Ct. 1105, 313 
I U.S. 555. 85 L.Ed. 1517, motion 
granted 62 S.Ct. 357, affirmed 62 
S.Ct. 608, rehearing denied 62 S.Ct. 
903. 

Declarations of decedent not oomelu^ 
I live 

Aria.—Hiatt v. Lee, 81 P.2d 401, 48 
Aria 320. 107 A.L.R. 444. 
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§ 18 


ed supra § 15, the jurisdictional question of dece¬ 
dent’s residence or domicile is to be determined by 
the court whose jurisdiction is invoked,and the 
court first assuming jurisdiction for the purpose 


must be allowed to pursue and exercise its juris¬ 
diction to the exclusion of all co-ordinate tribu¬ 
nals.^^ Each case must be disposed of on its own 


Del.—New York Trust Co. v. Riley, 
16 A.2d 772, reversins Coca-Cola 
International Corporation v. New 
York Trust Co., Ch., 8 A.2d 511, 
and certiorari slanted Riley v. 
New York Trust Co., 61 S.Ct IlOo, 
212 U.S. 555, 8*6 L.Ed. 1517. mo¬ 
tion sranted 62 S.Ct. 857, affirmed 
62 S.Ct. 608, rehearins denied 62 
S.Ct. 903. 

N.Y.—In re Strebelah's Estate, 27 N. 

Y.S.2d 669, 176 Mlsc. 381. 

Pa.-—*ln re Nelson's Estate, 21 Pa. 
Dlst. & Co. 29. 

Plaoe of votiaa not oonolnslve 
Ky.—Burr's Adm'r v. Hatter, 43 S. 

W.2d 26, 240 Ky. 721. 

Honloile la Oklaa 
Where an American citizen died in 
China, where she had acquired a 
domicile, the United States district 
court for China had Jurisdiction to 
administer on her estate.—In re Cop- 
pock's Estate, 234 P. 258. 72 Mont. 
431, 39 AL..R. 1152. 

Boatieile of married woman 

(1) Domicile of married woman 
ordinarily follows the domicile of 
her husband.—See Domicile i 16 h. 

(2) Domicile of deceased living 
apart from husband was fixed in 
city where husband lived, as regards 
Jurisdiction of court to open succes¬ 
sion.—Howell V. Kretz, 181 So. 204, 
15 La.App. 464. 

(8) Prima facie, the domicile of 
testatrix at time of execution of will 
was the matrimonial domicile in an¬ 
other state, in which husband was 
living.—Kahl v. Chicago Title & 
Trust Co., D.C.I11., 299 F. 793. 

(4) Where husband's domicile was 
In Michigan, and wife, while living 
apart from husband, recognized such 
state as her home and described her¬ 
self in her will as a resident of such 
state, she was a resident thereof 
when she made the will, and not of 
Illinois, where she was temporarily 
residing.—Kahl v. Chicago Title & 
Trust Co., supra. 

(5) Other cases see 23 C.J. p 1010 
note 46 [g]. 

Xnfaat 

Where husband left state to es¬ 
cape prosecution, county, to which 
wife moved with infant child, be¬ 
came their domicile and remained 
their domicile when husband was 
apprehended and sent to peniten¬ 
tiary, so that, on death of infant 
son during father's stay in peniten¬ 
tiary, right to appoint administrator 
for son was not in court of county 
where father resided before flight. 
—Ferguson's Adm'r v. Ferguson's 
Adm'r, 78 8.W.2d 81» 855 Ky. 230. 


Person of uusoniid mind i 

(1) One mentally Incompetent is 
Incapable of choosing legal residence j 
after appointment of guardian, and! 
court of county appointing guardian | 
had Jurisdiction to appoint adminis¬ 
trator of her estate.—State v. Su¬ 
perior Court for Thurston County, 
255 P. 376, 148 Wash. 868. 

(2) County court of county in 
which decedent had resided prior to 
her alleged adjudication of lunacy 
has exclusive general Jurisdiction to 
appoint administrator of decedent's 
estate, where it was not shown that 
decedent had been restored to com¬ 
petency, notwithstanding decedent 
had not resided in county after ad¬ 
judication.—Bartlett v. Buckner's 
Adm'r. 97 S.W.2d 806, 265 Ky. 717. 

(3) Where guardian committed 
care of person of unsound mind to 
daughter in another county, and she 
lived with daughter until death, 
domicile was changed, and court of 
county of original residence could 
not appoint administrator.—Wilson 
V. Bearden. Tex.Civ.App., 59 S.W.2d 
214, error refused. 

(4) Other cases see 23 C.J. p 1010 
note 48 [i]. 

mesidaaoe la aume than one oonaty 

Under Comp.St. f 2. the clerk of 
superior court who first gains and 
exercises Jurisdiction of an estate 
thereby acquires exclusive Jurisdic¬ 
tion, even if decedent had fixed place 
of domicile in more than one county. 
—Tyer v. J. B. Blades Lumber Co., 
124 S.E. 306, 188 N.C. 274. 

PTidenoe as to domicile or resiflesme 

Del.—New York Trust Co. v. Riley, 
16 A.2d 772, reversing Coca-Cola 
International Corporation v. New 
York Trust Co., Ch., 8 A.2d 511, 
and certiorari granted Riley v. 
New York Trust Co., 61 S.Ct. 1105, 
813 U.S. 655, 85 L.Ed. 1517, motion 
granted 62 S.Ct. 367, affirmed 62 8. 
Ct. 608, rehearing denied 62 S.Ct. 
903. 

Kan.—Ford v. Peck, 225 P. 1054, 116 
Kan. 74, rehearing denied 227 P. 
627, 116 Kan. 481. 

Ky.—Burr's Adm'r v. Hatter, 48 S. 
W.2d 26, 240 Ky. 721—Stell v. Wil¬ 
liams' Adm'r, 26 B.W.2d 8, 883 Ky. 
441. 

La.—Succession of Webre, 186 So. 
67, 172 La. 1104—Howell v. Kretz, 
131 So. 204, 15 La.App. 454. 

Md.—Pattison V. Firor, 126 A. 109, 
146 Md. 248. 

N.Y.—^In re Baker's Estate, 16 N.Y.S. 
2d 626, 268 App.Dlv. 636, reargu¬ 
ment denied In re Baker, 18 N.Y. 
S.2d 761/ 858 App.Div, 788, raargu- 
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ment denied Baker v. New York 
Cent. R. Co., 20 N.Y.S.2d 844, 269 
App.Dlv. 971, appeal dismissed In 
re Baker's EsUte, 29 N.E.2d 657. 
284 N.Y. 576, and order amended 
24 N.Y.S.2d 872, 260 App.Dlv. 992— 
In re Fischer's Estate, 271 N.Y.S. 
101, 151 Mlsc. 74, affirmed 277 N.Y. 
S. 989, 243 App.Dlv. 686—In re 
Betancourt's Estate, 258 N.Y.S. 
649, 144 Misc. 173, affirmed In re 
Betancourt's Will, 260 N.Y.S. 990. 
237 App.Dlv. 811—In re Crook's 
Estate, 252 N.Y.S. 373, 140 Misc. 
721—In re Comincio's Estate, 240 
N.Y.S. 691, 135 Mlsc. 733, affirmed 
In re Comincio, 243 N.Y.S. 814, 
229 App.Dlv. 862, and reversed on 
other grounds Santovlncenzo v. 
Egan, 52 S.Ct. 81. 284 U.S. 30. 76 
L.Ed. 151—In re Horth's Estate, 25 
N.T.S.2d 262. 

N.C.—In re Flnlayson's Estate, 173 
S.E. 902. 206 N.C. 362. 

Ohio.—Cunningham v. Bessemer 
Trust Co., 178 N.E. 217, 39 Ohio 
App. 535. 

Okl.—Franklin v. Beard, 42 P.2d 835, 
171 Okl. 254—^Anderson v. Jack- 
son, 41 P.2d 815, 170 Okl. 612—In 
re Gray's Estate. 250 P. 422, 119 
Okl. 219—Wood V. Wood, 221 P. 
24, 94 Okl. 86. 

Pa.—In re Koleft's Estate, 16 A.2d 
384, 340 Pa. 423. 

W.Va.—First Nat. Bank v. Tate, 178 
S.E. 807, 116 W.Va. 138. 

23 C.J. p 1010 note 48 [k]. 

88 . N.Y.—In re Humpfner's Estate, 
263 N.Y.S. 309, 146 Misc. 461, af¬ 
firmed In re Humpfner, 265 N.Y.S. 
966, 240 App.Dlv. 745. 

Okl.—^Anderson v. Jackson, 41 P.2d 
815, 170 Okl. 612. 

Pa.—^In re Pusey's Estate, 184 A. 
844, 321 Pa. 248, certiorari denied 
Lavely v. Young Women's Chris¬ 
tian Ass'n of Pittsburgh, 57 S.Ct. 
36, 299 U.S. '572, 8l L.Ed. 422, re¬ 
hearing denied 57 S.Ct. 114, 299 
U.S. 621, 81 L.Ed. 468—In re 

Brown's Estate, 161 A. 471, 105 
Pa.Super. 236. 

WotloB to tsamifor mattor of ad- 
mlaistratloa of estate to another 
county is question of law.—In re 
Ozias' Estate, Mo.App., 29 S.W.2d 
240. 

What law govoraa 

Whether decedent had transferred 
his domicile prior to his death from 
New York to Nassau, Bahama Is¬ 
lands, would be decided under New 
York law.—In re Strebeigh's Estate, 
27 N.Y.S.2d 669, 176 Misc. 381. 

88 . Ala.—McDonnell v. Farrow, 81 
So. 475, 182 Ala. 227. 
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peculiar facts.^^’ A private act of the legislature 
removing the administration of decedent’s estate 
from the county of his residence at the time of his 
death to another county has been held not violative 
of any constitutional provision.®^ 

Where one was living away from his domicile at 
the time of his death, but had no intention of chang¬ 
ing®® or no capacity to change®® his domicile, ju¬ 
risdiction with respect to administration of his 
estate is at his domicile. However, administration 
may be had in the county of decedent's residence, 
as distinguished from his domicile, where author¬ 
ized by statute.®* 

In case one dies while traveling, outside the state 
or country of his domicile, the foreign court should 
take no jurisdiction, unless it be ancillary merely,®^ 
although one who roams after leaving permanent¬ 
ly one domicile is sometimes held to have acquired 
a domicile in the place where he died.®® 

Necessity for assets. Where jurisdiction is based 
on domicile it is not necessary that there should be 
assets in order for the administration to be prop¬ 
erly granted,®7 unless such a requirement is cre¬ 
ated by statute.®® It has been considered, how¬ 
ever, that it would be an abuse of discretion to ap¬ 
point an administrator for deceased resident of 
the county, where there is no estate to be adminis¬ 
tered and no other statutory ground for the ap¬ 
pointment.®® 

Place where decedent engaged in business. Un¬ 
der a statute providing for the appointment of an 
administrator for a nonresident who had been en- 


§ 20 

gag^d in business in the state at the time of Ws 
decease, it is not sufficient to show that decedent 
had been so engaged in business, but the fact that 
he was so engaged at the time of his death must ba 
shown.^ 

§ 19. -i— Place of Death 

Jurltdfetion over nonresidents* estates Is sometlmee 
given to the probate court of the county in which de¬ 
cedent died. 

In some jurisdictions, where deceased had no 
fixed residence within the state, jurisdiction over 
the administration of his estate is conferred on the 
ptobate court of the county where he died,® but 
such jurisdiction is usually given in the alterna¬ 
tive, to such court or to the court of the county 
wherein decedent’s property or the greater part 
thereof is situated.® 

§ 20. —- Situs of Assets 

a. In general 

b. Character of assets 

c. Jurisdiction based on real estate 

d. Value of assets 

e. County jurisdiction 

f. Property brought into jurisdiction 

after decedent's death 

g. Where particular assets deemed lo¬ 

cated 

a. In General 

Personal assets of decedent’s estate, situated within 
the territorial Jurisdiction of the court, confer a local 


80. Ky.—Hite’s Adm’r v. Hite’s 
Ex’r, 97 S.W.2d 811. 266 Ky. 786 
—Burr’s Adm'r v. Hatter, 48 S.W. 
2d 26, 240 Ky. 721. 

OX, Ala.—Wright v. Ware, 50 Ala. 
549. 

oa. Ark.—Easterling v. Farrell, 12 
S.W.2d 889, 178 Ark. 937. 

N.C.—Tyer v. J. B. Blades Lumber 
Co., 124 S.K. 305, 188 N.C. 268. 

S.C.—Henson v. Wolfe, 125 S.E, 293, 
130 S.C. 273. 

23 C.J. p 1012 note 61. 

03. N.J.—In re Collins' Estate, 165 
A. 286, 11 N.J.Misc. 288. 

Wash.—State v. Superior Court for 
Thurston County, SSS P. 376, 143 
Wash. 358. 

23 C.J. p 1012 note 52. 

04i Va.—Wilkinson v. Splller, 129 
8.E. 235, 143 Va. 267. 

oa Fla.—Murphy v. Murphy, 170 
So. 866, 125 Fla. 856. 

23 C.J. p 1012 note 63. 

Foreign and ancillary administration 
see infra 11 988*1016. 

38 C.J.S.-37 


96. Iowa.—Olson’s Will, 18 N.W. 

854, 63 Iowa 145. 

23 C.J. p 1012 note 54. 

87. Ind.—Chicago, I. & Li. Ry. Co. 
V. Hemstock. 4 ^.E.2d 677. 102 Ind. 
App. 6'54. followed In 5 N.E.2d 1010, 
103 Ind.App. 705. 

N.T.—In re Kats* Estate, 239 N.T.S. 
723, 136 Misc. 861. 

Okl.—Griffin v. Hannan, 93 P.2d 1078. 
1079, 185 Okl. 433, quoting Oorpns 
Jails—Wolfe V. Graham, 90 P.2d 
1067, 185 Okl. 318—In re Thomp¬ 
son's Estate, 65 P.2d 442, 170 Okl. 
240, certiorari denied St. John v. 
Thompson, 58 S.Ct. 38, 302 U.S. 
718, 82 L.Kd. 554—Okfuskey v. 

Corbin. 40 P.2d 1064, 1065, 170 Okl. 
449, citing Corpus Juris—Wolf v. 
Gills, 219 P. 350, 96 Okl. 6. 

Vt.—In re Holden's Estate, 1 A.2d 
721, 110 Vt. 60, 119 A.L..R. 487— 
Berry v. Rutland R. Co., 154 A. 
671, 103 Vt. 388. 

Wash.—State ex rel. Brlsbln v. Fra- 
ter. 95 P.2d 27. 1 Wash.2d 13. 

23 C.J. P 1012 note 65. 
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98. Ky.—Holburn v. Pfanmlller, 71 
S.W. 940, 114 Ky. 831, 24 Ky.L. 
1613. 

Nev.—In re Dickerson's Estate. 268 
P. 769, 51 Nev. 69. 59 A.L.R. 84. 
N.H.—Robinson v. Dana's Estate, 174 
A. 772, 87 N.II. 114. 

Okl.—Okfuskey v. Corbin, 40 P.2d 
1064, 1065, 170 Okl. 449, citing Oor. 
pus Juris. 

89. Okl.—Okfuskey v. Corbin, 40 P. 
2d 1064. 170 Okl. 449—Wolf V. 

Gills, 219 P. 350, 96 Okl. 6. 

Wis.—In re Barlass. 128 N.W. 58, 
143 Wis. 497, 139 Am.S.R. 1111. 

1. Ohio.—In re McCrelght, 9 Ohio 
S. & C. P. 450, 6 Ohio N.P. 479. 

8. Ky.—Bartlett v. Buckner's 

Adm'r. 97 S.W.2d 806, 266 Ky. 7 47 
—Big Sandy & G. R. Co. v. Mea- 
sell's Adm’r. 42 S.W.2d 747. 240 
Ky. 671. 

23 C.J. p 1012 note 59. 

3. La.—Succession of Bibbins. App.. 
152 So. 592. 

23 C.J. p 1012 note 60. 
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pfobat# Jurladletfon« rogardleas of tKo ddmiello or rotU 
doneo of tho doeodont. 

Every state has plenary power with respect to 
the administration and disposition of the estates of 
deceased persons as to all property of such persons 
found within its jurisdiction.^ Accordingly, lo¬ 
cality of personal assets belonging to the estate of 
decedent confers a local probate jurisdiction, re¬ 
gardless of the consideration of last domicile or 
residence of decedent,^ and such jurisdiction is not 
dependent on an ultimate determination of the ex¬ 
istence of assets of the estate but is ordinarily in¬ 
voked by a prima facie showing as to the existence 
of assets.^ It is, however, necessary, in order to 
support the local grant of administration, that the 
property within the jurisdiction should be assets of 
decedent liable for his individual debts or to be dis¬ 


tributed among his widow and heirs.^ 

Effect of removal of property from jurisdiction. 
It has been held that administration might proper¬ 
ly be granted in a county in which a nonresident 
had property at the time of his death, although 
after his death some one without authority sent 
such property to decedent’s wife in another state.^ 

b. Character of Assets 

The aseete relied on ae furnlehing a baele for local 
administration need not be of a tangible nature, a mere 
claim or right of action being eufflclent. 

It is not necessary that the assets relied on as 
furnishing a basis for local administration should 
be of a tangible nature,^ but a mere claim or right 
of action arising or existing and enforceable with¬ 
in the jurisdiction is sufficient and a bona fide 


4 . Oal.—In re Clark's Estate, 82 P. 
760, 148 Cal. 108, 1 L.R.A..N.S. 
986, 113 Am.S.R. 197, 7 Ann.Cas. 
806. 

Kan.—Thompson v. Parnell, 106 P. 
602, 81 Kan. 119, 33 L.R.A.,N.S., 

658. 

Tenn.—Woodfln v. Union Planters 
Nat. Bank & Trust Co.. 125 S.W.2d 
487, 174 Tenn. 367. 

Tex.—Hare v. Pendleton. Civ.App.. 
214 S.W. 948, reversed on other 
errounds Pendleton v. Hare. Com. 
App., 231 S.W. 334. 

Vt.-—In re Holden's Estate, 1 A.2d 
721, 110 Vt. 60, 119 A.L.R. 487. 

Bh U.S.—Palmer v. Palmer, D.C. 

Conn., 31 F.Supp. 861. 

Cal.—^In re Estrem's Estate, 107 P. 
2d 36, 16 Caf2d 663, prior opin¬ 
ion, App., 101 P.2d 610. 

D.C.—Claudy v. Duvall. 6 F.2d 381, 
55 App.D.C. 319. 

Hawaii.—In re Estate of Grant, 34 
Hawaii 569. 

Ind.—Mercer v. Dobbyn, 173 N.E. 

338, 91 Ind.App. 682. 

Ky.—Payne v. Payne, 39 S.W.2d 205, 
239 Ky. 99—Stell v. Williams’ 
Adm'r. 26 S.W.2d 8, 233 Ky. 441— 
Lioulsville & N. R. Co. v. Jones’ 
Adih'r, 286 S.W. 1071, 216 Ky. 774, 
53 A.L.R. 1265. 

X^a.—Causey v. Opelousas-St. Landry 
Securities Co., 176 So* 448, 187 La. 

659. 

Mass.—^Blanco v. Piscopo, 161 N.E. 
608, 263 Mass. 649. 

Minn.—In re Eklund's Estate, 218 1 
N.W. 235, 174 Minn. 28. 

Mo.—^First Nat. Bank v. Blessingr* 98 
S.W.2d 149. 231 Mo.App. 288. 
N.T.—Van Dusen v. Sturm, 12 N.f. 
S.2d 183, 257 App.Div. 914, revers¬ 
ing 8 N.T.S.2d 757—In re Katz's 
Estate, 239 N.Y.S. 722. 135 Misc. 
861—In re Bliss* Estate, 202 N.T.S. 
185, 121 Misc. 773. 

Vt .—Berry v. Rutland R. Co., 154 A. 
671, 103 Vt. 388. 

Wash.—State ex rel. Brisbin v. Pra¬ 


ter, 95 P.2d 27. 1 Wa8h.2d 13— 
In re Rowley's Estate, 35 P.2d 34, 
178 Wash. 460. 

23 C.J. p 1012 note 61. 

Foreign and ancillary administra¬ 
tion see infra 68 988-1015. 

Older of probate 

Probating of will in state of dece¬ 
dent's domicile before proving it in 
any other state in which he may own 
property might be better practice, 
but its probate in the first instance 
in some other state is not so illegal 
on its face as to give executors 
therein named no power or author¬ 
ity as such in that state.—Bowles 
V. R. Q. Dun-Bradstreet Corporation. 
Del.Ch., 12 A.2d 392. 

Xa abssnos of domioilo In gtato 

assets in county will give Jurisdic¬ 
tion to grant letters of administra¬ 
tion.—Tyer v. J. B. Blades Lumber 
Co., 124 S.E. 305, 188 N.C. 268. 

Bosidsnoo and proporfej 

Probate court’s Jurisdiction rests 
primarily on deceased's residence 
I within county, and property therein 
requiring administration.—Hilton v. 
Hopkins, 175 N.E. 162, 276 Mass. 59. 

Statnto liborallg ooBgtrnsd 

Statute providing for granting of 
administration for nonresident dece¬ 
dents having estate in commonwealth 
must be liberally construed.—Gordon 
V. Shea, 14 N.E.2d 105, 300 Mass. 96. 

statute held deolaratonr of oomanoa 
law I 

Vt.—In re Holden's Estate, 1 A. 2d 
721, 110 Vt. 60, 119 A.L..R. 487. 

Si Pzoperfeg *ta aamo of deoedeut 

Fact that property disposed of by 
will stood of record In testatrix' 
name was sufRcient prima facie 
showing as to existence of assets 
and fair probability of right to give 
probate court Jurisdiction to grant 
letters testamentary.—-In re Helm’s i 
Estate, 45 P.2d 260, 6 €al.App.2d 762.1 
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[Estate suspeoted of belag ooneealed 

Statute providing that person sus¬ 
pected of having concealed, embez- 
I zled, or conveyed away personal es¬ 
tate of deceased may, on complaint 
of administrator, be examined for 
discovery of estate, implies authority 
to appoint administrator where there 
is no other estate than what is sus¬ 
pected of being concealed.—Robinson 
V. Dana's Estate, 174 A. 772, 87 N.H. 
114. 

7. Me.—In re Shaw's Estate, 16 A. 
662, 81 Me. 207. 

28 C.J. p 1013 note 63. 

8. Tenn.—Anderson v. Louisville A 
N. R. Co., 159 S.W. 1086, 128 Tenn. 
244. 

9. Vt.—Berry v. Rutland R. Co., 154 
A. 671, 103 Vt. 388. 

Wash.—^In re Rowley’s Estate, 36 P. 
2d 34. 

28 C.J. p 1013 note 64. 

Dowsr rights 

County court of county in which 
decedent had died and in which de¬ 
cedent’s rights to dower, if any, ac¬ 
crued had exclusive general Jurisdic¬ 
tion to appoint administrator of her 
estate.—Bartlett v. Buckner's Adm’r, 
97 S.W.2d 806, 266 Ky. 747. 

lOi Idaho.—^Russell v. Bow, 295 P. 
437, 50 Idaho 264. 

Ill.—Furst V. Brady, 31 N.E.2d 606, 
375 111. 426, 133 A.L.R. 658, revers¬ 
ing In re Brady’s Estate, 24 N.E.2d 
748. 303 Ill.App. 139. 

Ky.—Chesapeake & O. Ry. Co. v. 
Ryan’s Adm’r, 209 S.W. 638, 183 
Ky. 428. 

Mass.—Gordon v. Shea, 14 N.E.2d 
105, 300 Mass. 96—Blanco v. Pi¬ 
scopo, 161 N.E. 606, 263 Mass. 649. 
Neb.—In re Buder’s Estate, 219 N.W. 
808, 117 Neb. 62. 

Ohio.—Bucyrus Steel Castings Co. v. 

Farkas, 16 Ohio N.P.,N.S.r 609. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Smiths, 232 S.W. 
494, 496, 111 Tex. 285, citing Cor- 
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daim will support a grAnt of administration even 
though it proves invalid or unenforceable after let¬ 
ters are issued.^^ The term ''estate” as used in a 
statute relating to the granting of letters of ad¬ 
ministration includes all kinds of property which 
the deceased left at the time of his death.^^ 

Unborn child. No property rights which would, 
authorize the appointment of an administrator for 
an unborn child ever came into existence where 
the mother was killed in an accident, since an un¬ 
born child could not, after birth, enforce a claim 
for prenatal injurics.^^ 

c. Jurisdiction Based on Beal Estate 

Local real property or an equitable claim thereto may 
afTord a eufflelent basla for the grant of administration. 

Administration may be granted on the basis of 
local real property alone under suitable circum¬ 
stances conformably to the legislative policy of 
many American states,and an equitable claim to 
real property has been held sufficient to authorize a 
grant of administration in advance of the establish¬ 
ment of the claim in a court of equity.^® However, 
a claim by a creditor of a nonresident decedent, 
that real estate in the state purchased by a relative 


of decedent, prior to and shortly after his ^eath, 
was purchased with money belonging to decedent or 
his estate, is not property in the state, belonging 
to decedent, justifying the appointment of an ad¬ 
ministrator of his estate in the state.^® 

Real estate ^'devised.** A statute authorizing 
proof of a will in any county where there is real 
estate "devised by the testator” does not give to 
the court of the county^ in which land is located ju¬ 
risdiction to grant administration, where the own¬ 
er died intestate in another county of which he 
was a resident.^^ 

d. Value of Assets 

In tome statei the exietence of local attete, Irrespec¬ 
tive of their value, may support a local grant of adminis¬ 
tration, but in other states there must be property of a 
specified value. 

In some states the mere existence of-local assets, 
irrespective of their value, may support a local 
grant of administration,and even articles or mon¬ 
ey rights of trifling consequence, if bona fide with¬ 
in the local jurisdiction, will suffice but in other 
states there must be personal property of a .speci¬ 
fied value, or debts to a fixed amount and local real 
estate chargeable therewith.^® 


pus Jazls, and affirming, Civ.App., 
190 S.W. 237—Ragsdale v. Prather, 
Civ.App,, 182 S.W.2d 626, error re¬ 
fused. 

Wash.—In re Rowley’s Estate, 35 P. 

2d 34. 178 Wash. 460. 

23 C.J. p 1013 note 66. 

Cause of action for wrongful death 
see supra S 17 b. 

Uir# lasuraaoe poUcj 
Ark.—Rice v. Metropolitan Life Ins. 
Co.. 238 S.W. 772, 162 Ark. 498, 24 
A.L.R. 143. 

23 C.J. p 1013 note 66 [i]. 
▲atomoblle liability policy 

(1) The right of exoneration and 
indemnity under automobile liability 
policy while driving automobile in 
commonwealth against liability for 
payment of damages for Injuries, for 
property damage, and for consequen¬ 
tial damage, is an ’^estate” authoriz¬ 
ing granting of administration. 

Mass.—Gordon v. Shea. 14 N.E.2d 
106. 300 Mass. 96. 

N.H.—Robinson v. Dana's Estate, 
174 A, 772, 87 N.H. 114. 

Or.—In re Vilas* Estate. 110 P.2d 940. 

<2) A contrary result has been 
reached.—Olson v. Preferred Auto¬ 
mobile Ins. Co., 244 N.W. 178, 269 
Mich. 612. 

Bight azislag subsequent to appoint- 
meut 

The appointment of administratrix 
for estate of nonresident deceased 
was not Invalid even if right of ex¬ 
oneration and indemnity under auto¬ 
mobile liability policy issued to de¬ 


ceased was not an estate of deceased 
until Judgment was recovered 
against him in tort action, since 
Judgment recovered subsequently to 
appointment affords an occasion for 
administrator to act and appoint¬ 
ment is valid.—Gordon v. Shea. 14 N. 
E.2d 106. 300 Mass. 95. 

Bight of stakeholder for olaiaaats 
If one or more of a number of 
claimants to property dies, right of 
stakeholder that there should be ad¬ 
ministrator for estate of decedent 
claimant would not be defeated by 
lack of proof of property belonging 
to decedent.—Robinson v. Dana's Es¬ 
tate, 174 A. 772. 87 N.H. 114. 

11. Me.—Neely v. Havana Electric 
Ry. Co., 10 A.2d 368, 136 Me. 362. 
N.H.—Robinson v. Dana’s Estate, 174 
A. 772, 87 N.H. 114. 

N.Y.—Sullivan v. Fosdick, 10 Hun 
178. 

CKiod faith will ba prasumad in as¬ 
sertion of a claim on behalf of de¬ 
cedent’s estate in absence of con¬ 
trary proof.—Ragsdale v. Prather, 
Tex.Civ.App.. 132 S.W.2d 626« error 
refused. 

IB Mich.—Olson V. Preferred Auto¬ 
mobile Ins. Co.. 244 N.W. 178, 259 
Mich. 612. 

13. N.Y.—In re Roberts* Estate, 286 
N.Y.S. 476, 168 Mlsc. 698. 

14L Cal.—Murphy v. Crouse, 66 P. 
971, 136 Cal. 14, 87 Am.S.R. 90. 
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Pa.—In re Gates’ Estate, 31 Berks 
Co.UJ. 316. 

23 C.J. p 1014 note 67. 

Word **assats,*’ as used in the stat¬ 
ute authorizing a grant of letters of 
administration on the estate of non¬ 
residents who die leaving assets, in¬ 
cludes land situate in the county 
where the administration is granted. 
—Condo V. Barbour, 200 N.E. 76. 1,01 
Ind.App. 483—23 C.J. p 1014 note 67 
[b]. 

15. Cal.—In re Daughaday, 141 P. 
929, 168 Cal. 63. 

Claim of right to set aside deeds 

made by decedent constitutes prop¬ 
erty of the estate in the nature of 
real property on which administra¬ 
tion may be had in the discretion of 
the court.—^In re Rees* Estate, 212 P. 
234, 60 CaLApp. 92. 

16. Conn.—Beach's Appeal, 56 A. 
596, 76 Conn. 118. 

17. Or.—^Henkle v. Slate, 68 P. 899, 
40 Or. 349. 

la Ky.—Louisville & N. R. Co. v. 
Jones' Adm'r. 286 S.W. 1071. 216 
Ky. 774, 63 A.L.R. 1265. 

23 C.J. p 1014 note 71. 

la Ky.—Louisville & N. R. Co. v. 

Jones' Adm'r. supra. 

23 C.J. p 1014 note 72. 

aa Me.—In re Shaw's Estate. 16 A. 

662. 81 Me. 207. 

23 C.J. p 1016 note 73. 

Bona Botabilia 

(1) "Bona noUbilla,” as used in 
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«. Obnutir JttfilietiMi 

In somn statiit the probate court' of the county wher4 
the property or the greater part of It la eltuated haa 
Jurladlctlon ^ admin later a deoedent’a eatatej and tvhere 
decedent leavea property In two or more countiea it la 
provided In aome atatea that the courta In each county 
ehan have ooncurrent Jurladlctlon, ao that the court which 
firat acquiree jurladlctlon retaina It to the exclualon of 
the othera. 

In many states jurisdiction over the administra¬ 
tion of the estate of a decedent who had no fixed 
residence within the state is given to the probate 
court where his property or the greater part thereof 
is situated,but even within the same sovereign ju¬ 
risdiction the locality of personal property may 
sometimes afford occasion for probate jurisdiction 
in two or more local courts, as where one domiciled 
abroad and intestate leaves effects in two different 
counties, in which case local statute regulates the 
matter of jurisdiction, which usually, however, be¬ 
longs to the court of the county where proceedings 
are first commenced,the jurisdiction of the vari¬ 
ous county courts being concurrents^ 

f. Property Bronght into Jurisdiction after De¬ 
cedent’s Death 

In tome jurltdietlons, but not In othors, tfio proporty 
must bo within tho Jurlodletlon at tho timo of tho ownor’o 
death to afford a baolo for a grant of admlnlatratlon. 

According to some authorities the property must 
be within the jurisdiction at the time of the death 
of the owner in order to afford a basis for a grant 
of administration,^^ but other authorities find such 
a requirement too narrow to meet the practical 
wants of modern administration, and hence for the 


welfsLfd of tteditors or other interested persons 
local jurisdiction is usually upheld where there are 
local bona nbtabilia at the time when letters are 
applied for, notwithstanding the goods were brought 
into the county or the debtor removed thither after 
the death of the owner or creditor.*® 

Property brought in temporarily or for a spe¬ 
cial purpose; and removed from the jurisdiction be¬ 
fore an administrator is appointed, cannot serve 
as a basis for a grant of administration;*® and the 
same is true where assets are brought into the 
state solely for the purpose of procuring the ap¬ 
pointment of an administrator to prosecute a neg¬ 
ligence action against a foreign corporation on a 
cause of action arising in another state between 
residents of such other state.*^ 

g. Where Particiilar Aeeets Deemed Located 

(1) In general 

(2) Simple contract debts; specialty 

debts 

(3) Judgment debts 

(4) Claims against United States 

(5) Corporate stock 

(6) Insurance policies 

(1) In General 

For tho purpose of probate jurtadletlon, tangible ae¬ 
eets are deemed located where they happen to be, but the 
locality of Intangible aesete may depend on the exact na¬ 
ture of the particular aeeet. 

The location of tangible assets, for the purposes 
of probate jurisdiction, is the place where such as¬ 
sets happen to be,** and this is true although a-bill 


the probate law, means notable 
goods, or property worthy of notice, 
or of sufficient value to be account¬ 
ed for. 

G«.—Neal v. Boykin, 64 S.E. 480, 182 

Ga. 400. 

N.C.—In re Franks* Estate, 16 S.E.2d 

SSl, 888, 220 N.C. 176. 

Wash.-^In re Rowley's Estate, 86 P. 

2d 84, 178 Wash. 460. 

(2) Where residents of Kentucky 
were killed in an automobile colli¬ 
sion in North Carolina and immedi¬ 
ately after collision automobile in 
which they met their deaths was 
worth two hundred dollars to three 
hundred dollars and motorist also 
left a watch of value of twenty-five 
dollars and cash and travelers* 
.checks to amount of fifty dollars and 
greater portion of property was re¬ 
moved from North Carolina, giving 
rise to a cause of action against 
person' or persons guilty of such re¬ 
moval, decedents had sufficient per¬ 
sonalty in North Carolina to consti¬ 
tute "bona notabilia*' and justified 
appointment of an administrator.' 


The statute providing a method by 
which a debtor in the sum of three 
hundred dollars or less to an estate 
for which no administrator has been 
appointed may relieve himself of 
such debt by paying the amount 
thereof to the clerk of superior court 
provides the debtor with a permis¬ 
sive right and is in no wise "manda¬ 
tory" and does not fix the amount of 
"bona notabilia" at three hundred 
dollars.—^Zn re Franks* Estate, supra. 

fil. Ky.—^Louisville & K. S. Co. v. 
Shumaker's Adm'x, 66 S.W. 166, 
108 Ky. 263, 21 Ky.L. 1701, 68 S.W. 
12, 21 Ky.L. 803. 

23 C.J. p 1016 note 74. 

as. CaL—^Hill V. Superior Courl of 
San Luis Obispo County, 206 P. 
480, 188 Cal. 862. 

23 C.J. p 1016 note 75. 

Priority and retention of jurisdic¬ 
tion see Courts | 492. 

as. Ga—-Neal v. Boykin, 64 S.E. 

480, 182 Ga 400. 

28 C.J. p iai6 note 76. 
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ae. Ky.—Payne v. Payne, 39 S.W.2d 
205, 289 Ky. 99. 

23 C.J. p 1015 note 78, 

88. Ga—^Neal v. Boykin, 64 S.E. 480, 
182 Ga 400. 

23 C.J. p 1016 note 79. 

ae. N.Y.—^Kohler v. Knapp, 1 Bradf. 
Surr. 241. 

23 C.jr. p 1016 note 80. 

87. N.T.—Hoes v. New York, N. H. 
A IL R. Co., 66 N.B. 119, 178 N.Y. 
436, 441, reversing 77 N.Y.S. 117, 
73 App.Div. 363. 

23 C.J. p 1016 note 81. 

88. Tex.—^Lancaster A Wallace v. 
Sexton, Clv.App.. 246 S.W. 968. 

23 C.J. p 1016 note 83. 

Situs of property generally see Con¬ 
flict of Laws ii 18, 19. 
msal aasgis 

Notes received by testator for un¬ 
paid purchase price of devised land 
are real assets and subject to Juris¬ 
diction of situs for purpose of ad¬ 
ministration.—Phillips V, Phillips, 
104 So. 284. 218 Ala 2t. 
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df 'Mite trahsferring the chattel to decedent may be 
found in another state but with respect to in¬ 
tangible assets the locality for jurisdictional pur¬ 
poses may depend on the exact nature of the par¬ 
ticular asset SO It has also been said that personal 
property, whether of a tangible or an intangible 
character, is considered as located, for the purposes 
of administration, in the territory of that state 
whose laws must furnish the remedies for its re¬ 
duction into possession.si 

(2) Simple Contract Debts; Specialty Debts 

For the purpose of adminlotratlon, olmplo contract 
debts are assets In the locality where the debtor resides. 
A specialty debt Is an asset where the Instrument hap¬ 
pens to be unless a different situs has been fixed by stat¬ 
ute. 

The general rule is that simple contract debts 
are, for the purpose of administration, assets in the 
locality where the debtor resides,*^ and it is usually 
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considered that the locality of such a debt for this 
purpose is not affected by the fact that a bill of 
exchange or promissory note has been given for 
it, because the bill or note does not alter the nature 
of the debt, but is merely evidence of it, and there¬ 
fore the debt is assets where the debtor lives, with¬ 
out regard to the place where the instrument is 
found or payable,^^ aUhough it has also been held 
that such a debt is to be regarded as being located 
at the place where the instrument by which it is 
evidenced is found and that promissory notes 
are bona notabilia at the domicile of the decedent 
when they were left there at the time of his death.^^ 
The locality of a debt evidenced by the note of 
the debtor is not affected by the fact that the note 
is secured by a mortgage of real estate.^® 

Specialty debts. Unless a different situs has been 
fixed by statute,^'^ a specialty debt is an asset in 
the locality where the instrument happens to be.®* 


Pvoo««ds of dxftft drawn In foroign 
country 

DiBtrlbutlon, under will bequeath¬ 
ing property In state, of proceeds of 
drafts drawn in Australia more than 
month before death, was not error in 
absence of showing that drafts did 
not or could not have reached the 
state before death of decedent—In 
re Tymms* Bstate, 247 P. 1091, 78 
Cal.App. 79. 

29 . < N.T.—^Holyoke v. Union Mut L. 

Ins. Co., 22 Hun 76, affirmed 84 N. 

T. 648. 

aOii Xiomloilo of owner 

Where testatrix* domicile was in 
another state, and, exclusive of 
choses in action, there was no sub¬ 
stantial tangible personalty of testa¬ 
trix within the state, there was rea¬ 
son for application of the usual rule 
that, for administrative purposes, in¬ 
tangibles have their situs at the 
domicile of the owner, and, even as¬ 
suming that there was some person¬ 
alty of testatrix in the state, the 
surrogate’s court, in the exercise of 
sound discretion, should have declin¬ 
ed Jurisdiction.—In re MacKean’s 
Will, 18 N.Y.S.2d 2S0, 259 App.Dlv. 
728. 

▼lolatlon of federal lafety Appll- 
aaoe JLot 

The surviving right of action for 
injuries resulting from violation of 
the federal Safety Appliance Act, for 
purposes of administration, must be 
regarded as having a situs in each 
jurisdiction where the injured per¬ 
son was authorised to maintain suit. 
—St. Louis Southwestern H. Co. of 
Texas v. Smiths, 282 S.W. 494, 111 
Tex. 285, affirming, Clv,App., 190 S. 
W, 287. 

Situs of cause of action for wrongful 

death see supra I 17 b. 

31. Ala—Phillips V. Phillips, 104 


So. 234, 236, 218 Ala 27. citing 
Ck>xpns Juris. 

W.Va—Richards v. Riverside Iron 
Works, 49 S.E. 437, 66 W.Va. 610. 
Vapald purohaso money of devised 
lands sold by testator prior to death, 
and held in state, was subject to 
administration and distribution by 
court of state, although testator at 
time of death was domiciled in an¬ 
other state.—Phillips v. Phillips, 104 
So. 234. 213 Ala 27. 

38. Ala.-~PhillipB V. Phillips. 104 
So. 234, 236, 213 Ala 27. citing 

Corpus Juxla 

Me.—^Neely v. Havana Electric Ry. 

Co., le A.2d 368. 136 Me. 862. 

Mass.—Bianco v. Piscopo, 161 N.E. 

606, 263 Mass. 549. 

N.Y.—In re DeBaun’s Will, 293 N. 

Y.S. 836, 162 Misc. 111. 

Tea—^Lancaster & Wallace v. Sex¬ 
ton. Civ.App., 245 S.W. 958. 

Wash.—In re Rowley’s Estate, 85 P. 

2d 34. 178 Wash. 460. 

28 C.J. p 1016 note 87, 

Bank deposits 

For purposes of administration of 
estate of deceased depositor, bank 
deposits which are simple contract 
debts are considered as having situs 
at domicile of debtor.—^In re Lloyd’s 
Estate. 62 P.2d 1269, 186 Wash. 61— 
23 C.J. p 1016 note 87 [bj. 

33. Mont.—State v. Jones, 261 P. 
856. 80 Mont. 574, 60 A.L.R. 551. 

28 C.J. p 1017 note 88. 

34. Kan.—Toner v. Conqueror Trust 
Co.. 293 P. 745, 760, 181 Kan. 651, 
quoting Corpus Juris. 

Xu Bew Tork 

(1) Statute relating to debts owed 
to decedent was Intended to limit 
surrogate’s Jurisdiction based on 
situs of documents to ’’negotiable” 
or quasi-negotiable instruments. 


meaning those transferable by in¬ 
dorsement or delivery only, as dis¬ 
tinguished from assignment, and in 
case of debt not evidenced by nego¬ 
tiable instrument. Jurisdiction de¬ 
pends on debtor’s residence.—In re 
DeBaun’s Will, 293 N.Y.S. 836, 162 
Misc. Ill—In re Deveson’s Estate, 
287 H.Y.S. 98, 168 Misc. 868. 

(2) A debt evidenced by a nego¬ 
tiable instrument is, for the purpose 
of conferring Jurisdiction, regard¬ 
ed as personal property at the place 
where the instrument Is, whether 
within or without the state.—^In re 
DeBaun’s Will, supra—Matter of 
Miller. 6 Dem.Surr. 381. 

36. Kan.—Toner v. Conqueror Trust 
Co., 293 P. 746, 131 Kan. 661. 

23 C.J. p 1017 note 90. 

36. U.S.—Eells V. Holder, C.C.Kan., 
12 F. 668. 2 McCrary 622. 

Iowa.—Chamberlin v. Wilson, 45 
Iowa 149. 

37. Ik Bew Tork, as shown supra 
this subdivision, under the statute 
relating to debts owed to decedent, 
in case of a debt not evidenced by a 
negotiable instrument Jurisdiction 
depends on the debtor’s residence. 
The rule announced by the court of 
appeals in Beers v. Shannon, 73 H.Y. 
292, decided in 1878, that the situs of 
a specialty is where the instrument 
happens to be is consequently super¬ 
seded.—In re DeBaun’s Will, 293 X. 
Y.S. 836, 162 Misc. 111. 

38. Ill.—Martin v. Central Trust 
Co. of Illinois. 169 N.E. 312, 827 
Ill. 622. 

23 C.J. p 1017 note 92. 
rorsolosnrs of realty mortgsg* 

An executrix appointed by Arisona 
court probating will of testator dy¬ 
ing in Illinois was not entitled to 
foreclosure of Arisona realty mort- 
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(3) Judgment Debts 

For tho purpose of Jurisdiction, Judoment debts ere 
eesets In the local Ity where the judgnient was recorded or 
the debtor resides. 

It has been laid down that for the purpose of ju¬ 
risdiction judgnient debts are assets in the locality 
where the judgments are recorded,3^ but it has also 
been held that a judgment, like a simple contract 
debt, is an asset in the place where the debtor re¬ 
sides, and hence will support a grant of adminis¬ 
tration in the state and county of the debtor's res¬ 
idence on the estate of the deceased creditor who 
lived in another state.^® Where an administrator 
sends into another state a judgment obtained by 
him in the state of his appointment, in order that 
realty situated in the former state may be subject¬ 
ed to its payment, the judgment constitutes assets 
there for purposes of administration.^! 

(4) Claims against United States 

Except ae to euch claims as can be enforced only In 
the District of Columbia, for the purpose of probate Ju¬ 
risdiction claims against the United States have their 
situs In the locality where decedent resided. 

A claim against the United States is not a local 
asset at the seat of government in the District of 
Columbia,^2 but for the purpose of administration 
is deemed to have its locality in the state where de¬ 
cedent resided.^3 it has, however, been held oth¬ 
erwise with respect to claims of such nature that 
they can be enforced only in the District of Colum- 
bia.^^ 

Funds in the custody of the alien property cus¬ 
todian may be considered as having their situs in 


ahy state as regards the appointment of an admin¬ 
istrator of the owner’s estate.*® 

(5) Corporate Stock 

For purpoMt of administration, shares of stock have 
been variously held to be located where the corporate 
property Is situated, where the corporation was organized 
or has Its principal place of business, and at the domicile 
of the owner. 

The location of certificates of stock does not 
determine the location of the property represented 
thereby for purposes of administration,*® but shares 
of corporate stock are usually considered personal 
property in the place where the corporate property 
is located,**^ or where the corporation was organ¬ 
ized*® or has its principal place of business.*® Nev¬ 
ertheless, under a statute designating corporate 
stock as personal estate, it has been held that the 
situs of such stock is at the domicile of the owner, 
rather than at the place where the corporation is 
organized and has its place of business.®® 

(6) Insurance Policies 

For the purpose of administration. Insurance policies 
have been regarded as assets at the place of the Insurer’s 
residence, at the place where the insurer does business, 
at the place where the policy happens to be, and at the 
decedent’s domicile. 

According to some authorities, an insurance pol¬ 
icy, although under the corporate seal of the in¬ 
surer, is not regarded as a specialty for the purpose 
of administration, but is considered a simple con¬ 
tract debt having its situs at the place of the insur¬ 
er's residence,®! or at a place where the insurer 
was doing business;®® but it has also been held 


gage in possession of administrator 
with will annexed appointed by Illi¬ 
nois court probating will.—Smith v. 
Normart, 76 P.2d 38, 61 Ariz. 134, 114 
A.L.R. 1466. 

3b. Iowa.—Edwards v. Popham, 220 
K.W. 16, 206 Iowa 149. 

23 C.J. p 1017 note 93. 

40. Tenn.—Swancy v. Scott, 9 
Humphr. 327. 

Xa TeauMi 

(1) Judgment debts are bona no- 
tabilia and have their situs at the 
residence of the debtor.—Saner-Rag- 
ley Lumber Co. v. Spivey, Com.App., 
238 S.W. 912, 916, clUng Oozpus ft- 
rla, and reversing, Civ.App., 230 S.W. 
878. 

(2) Where decedent had no fixed 
domicile and no property save a 
Judgment, administration should be 
taken in the county where decedent 
died and was not authorised in the 
county where the Judgment was ren¬ 
dered.—^Angler v. Jones, 67 S.W. 449, 
28 Tex.Civ.App. 402. 


41 . N.C.—Morefleld v. Harris, 36 S. 
E. 125, 126 N.C. 626. 

42 . D.C.—In re Grinnage’s Estate, 
101 F.2d 696, 69 App.D.C. 370. 

23 C.J. p 1017 note 97. 

43 . U.S.—^Wyman v. U. S. ex rel. 
Halstead, 3 S.Ct. 417, 109 U.S. 
664, 27 L.Ed. 1068—>King v. U. S., 
27 Ct.Cl. 629. 

44 . Vt.—Manning v. Leighton, 26 A. 
268, 66 Vt. 84, 24 L.R.A. 684. 

45 . Neb.—In re Buder’s Estate, 219 
N.W. 808, 117 Neb. 62. 

43 . Ill.->Harris v. Chicago Title & 
Trust Co., 170 N.E. 286, 338 Ill. 246, 
affirming 261 IlLApp. 240—Martin 
V. Central Trust Co. of Illinois, 169 
N.E. 812, 827 111. 622. 

23 C.J. p 1017 note 1. 

Claim of owBsrslilp as sffeotlair sitas 
That complainant claimed equita¬ 
ble ownership of stock of foreign 
corporation owned by nonresident at 
his death, but pledged as security 
with local creditor, cannot affect 
situs of property.—Harris v. Chicago 
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Title & Trust Co., 170 N.E. 286, 338 
Ill. 246, affirming 251 Ill.App. 240. 

47 . N.Y.—In re Pitch, 64 N.E. 701, 
160 N.T. 87, 30 N.Y.Clv.Proc. 1, 
affirming 57 N.Y.S. 786, 39 App. 
Div. 609. 

23 C.J. p 1018 note 2. 

4a Okl.—Black Eagle Mining Co. v. 
Conroy, 221 P. 426, 94 Okl. 199. 

49 . Okl.—Black Eagle Mining Co. v. 

Conroy, supra. 

23 C.J. p 1018 note 3. 

sa Kan.—In re Miller, 136 P. 266, 
90 Kan. 819, L.R.A.1915D 866, Ann. 
Ca8.1916B 699, rehearing denied 

136 P. 932. 

61. Ill.—Furst V. Brady, 31 N.E.2d 
606, 376 Ill. 426, 133 A.L.R. 658, re¬ 
versing In re Brady’s Estate, 24 N. 
E.2d 748, 303 Ill.App. 139. 

23 C.J. p 1018 note 5. 

sa Ind.—Rochford v. Metropolitan 
Life Ins. Co., 164 N.E. 718, 88 Ind. 
App. 640. 



38 C.J.S. 

that the policy is an asset where it happens to be at 
the time of decedent’s death, if the insurer was do¬ 
ing business in that jurisdiction and could be sued 
therein,and in some cases the policy, has been 
regarded as an asset at the domicile of decedent®^ 

§ 21. — Where Neither Domicile Nor As¬ 
sets within Jurisdiction 
Unless authorized by statute, administration cannot 
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be granted on the estate of a nonresident decedent who 
left no property within the Jurisdiction. 

As a general rule a court cannot grant adminis¬ 
tration on the estate of a nonresident decedent who 
left no property within the jurisdiction,5® although 
administration may be granted where the statutes 
contemplate administration under such circumstanc¬ 
es.®® 


EXECUT0B8 AND ADMINISTRATORS 


n. APPOINTMENT, QUALIFICATION, AND TENX7EE 

A. EXECUTORS 


§ 22. Appointment 

a. In general 

b. Sufficiency of designation 

c. Delegation of power to nominate 

d. Rights under testamentary appoint¬ 

ment 


a. In Oeneral 

A testetor has the right to choose his executor, who 
derives his authority from the will and his power to act 
from his due qualification in compliance with the law. 

A testator has the right to name the person who, 
after his death, shall have charge of his estate for 
the purpose of administering it,®^ provided such per¬ 
son is not disqualified by law.®® The interest of 


N.H.—^Robinson v. Dana's Estate. 174 
A. 772, 87 N.H. 114. 

Or.—In re Vilas' Estate. 110 P.2d 940. 

53. U.S.—^New England Mut. L. Ins. 
Co. V. Woodworth. Ill., 4 S.Ct. 364, 
111 U.S. 138, 28 L.Ed. 879. 

54. N.T.—Holyoke v. Union Mut. L. 
Ins. Co., 22 Hun 76, affirmed 84 
N.Y. 648. 

Tesaporary rasldenco 

Situs of insurer's liability on auto¬ 
mobile liability policy was in county 
in which administration was sought, 
where decedent was temporary resi¬ 
dent of that county and insurer was 
doing business in the state.—Robin¬ 
son V. Dana's Estate, 174 A. 772, 87 
N.H. 114. 

55. Idaho.—Russell v. Bow, 295 P, 
437, 60 Idaho 264. 

Mass.—Gordon v. Shea, 14 N.E.2d 
106, 300 Mass. 96. 

Neb.—^In re Buder's Estate, 219 N.W. 
808, 117 Neb. 52. 

Okl.—Griffin v. Hannan, 93 P.2d 1078. 
1079, 185 Okl. 433, quoting Corpus 
juris. 

23 C.J. p 1009 note 36, p 1018 note 11. 
Location of assets as giving Jurisdic¬ 
tion to grant administration see 
infra 9 20. 

AetloB ugsiBst Boursslds&t dsesdsut 

(1) According to one view, the 
mere fact that a nonresident dece¬ 
dent is defendant in pending action 
which survives death does not au¬ 
thorize court to appoint administra¬ 
tor, there being no res for adminis¬ 
tration; and so, where counterclaim 
of nonresident decedent defendant 
had been disallowed, and no appeal 
taken, appointment of administrator 
was. unauthorized.—Russell v. Bow, 
296 P. 437, 60 Idaho 264. 


(2) However, it has been held that 
the pendency of tort actions in a 
court of the commonwealth against 
nonresident defendant, where person¬ 
al Jurisdiction had been obtained ov¬ 
er such defendant, was sufficient to 
support appointment of administra¬ 
trix upon suggestion of defendant's 
death.—Gordon v. Shea, 14 N.E.2d 
106, 300 Mass. 96. 

56. Utah.—In re Tasanen, 71 P. 984, 
26 Utah 396. 

23 C.J. p 1018 note 12. 

57. Cal.—In re Barreiro's Estate, 13 
P.2d 1017, 125 CaLApp. 163. 

Ga.—Bruce v. Fogarty, 186 S.E. 463, 
464. 53 Ga.App. 443, citing Corpus 
Juris. 

Iowa.—In re Birkholz’s Estate, 197 
N.W. 896. 

N.Y.—In re Flood's Will, 140 N.B. 
936, 236 N.Y. 408. reversing 198 
N.Y.S. 693. 206 App.Dlv. 602-—In 
re Kennedy's Estate, 266 N.Y.S. 
883, 149 Mine. 188—In re Walsh's 
Will, 264 N.Y.S. 72. 147 Mlsc. 281. 
Or.—In re Workman's Estate, 49 P. 

2d 1136, 151 Or. 475. 

Va.—Bruce v, Farrar, 158 S.E. 856, 
1'66 Va. 542. 75 A.L..R. 872. 

23 C.J. p 1019 note 18. 

Policy of the law 

It is broad genera! policy of law 
to give effect to testator's desires 
and see that his intentions are car¬ 
ried out so far as ascertainable, as 
by issuing letters testamentary to 
executor named in will.—^In re Rus¬ 
sell’s Estate, 110 P.2d 718, 48 Cal. 
App.2d 319. 

Bight to appoint uot vested zight 

The right to appoint an executor 
or trustee by will to carry Its pro¬ 
visions into effect is in no sense a 
vested right, but is restricted and 

903 


regulated by statute, as is the ac¬ 
tion of the court in issuing letters 
conferring authority on the person 
so appointed to act. 

Ind.—Farmers' Loan & Trust Co. of 
Columbia City v. Security Trust 
Co. of Indianapolis, 138 N.E. 97. 
99, 79 Ind.App. 537, citing Corpus 
Juris. 

N.Y.—Matter of Avery, 92 N.Y.S. 
974. 45 Mlsc. 529. 

Bequest by family of testator that 
executor renounce, in order that ad¬ 
ministration with the will annexed 
may be issued in accordance with 
their wishes, is unreasonable and 
inconsistent with proper respect for 
the memory of the deceased, and is 
properly refused. 

Ind.—Farmers’ Loan & Trust Co. of 
Columbia City v. Security Tru.st 
Co. of Indianapolis, 138 N.E 97, 
99, 79 Ind.App. 537, citing Corpus 
Juris. 

Pa.—In re McManus. 61 A. 892, 212 
Pa. 267. 

Conservator of incompetent is not, 
following his death, authorized to 
administer his estate under statutes 
providing that such conservator shall 
have full power under the letters 
issued to him to settle the estate of 
such deceased ward without further 
letters of administration in such 
manner as is required by law of 
the administrators of the estates of 
deceased persons, where the facts 
show that the deceased ward left a 
valid will appointing another as ex¬ 
ecutor, since the statutes relate only 
to an intestate’s estate.—Belleville 
Sav. Bank v. Schrader, 214 llKApp. 
888 . 

58. Or.—In re Workman’s Estate, 
49 P.2d 1136, 151 Or. 475. 
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every executor & &is testator’s estate Is whiit the' 
testator gives him, and a testator may make the 
trust absolute or qualified respecting either the sub¬ 
ject matter, the place where the trust shall be dis¬ 
charged, or the time when the executor shall be¬ 
gin, or during which he shall continue to act as 
such.59 Testamentary appointment of an executor 
may be either express or constructive,®® and may 
be by way of request or suggestion rather than man¬ 
date, on the testator’s part.®^ 

Source of authority. The common-law doctrine 
is that an executor derives his authority solely from 
the will by which he is appointed,®2 and not from 
the probate of such will, which is held to be only 
evidence of his right.®® However, the modern 
view is that, while an executor’s authority is de-* 
rived primarily from the will,®^ it is not derived 
solely therefrom in the sense that mere nomination 
in the will standing alone is sufficient to constitute 
one an executor,®® but the full powers of an execu¬ 
tor come from the court of probate jurisdiction, 
which, recognizing and confirming the testator’s se¬ 
lection, clothes the executor therein named with 
plenary authority by issuing to him letters testa¬ 
mentary, which are usually granted in connection 
with the probate of the will.®® 

The fact that an executor derives his authority 


primarily from the will serves to distinguish him 
from an administrator,®*^ since the latter, as shown 
infra § 30, derives his source of power solely from 
his appointment by the court. The tendency of the 
courts is to assimilate the powers and duties of 
these two classes of legal representatives, and to 
require both executors and administrators to take 
out letters and qualify in the same special court, 
rendering their accounts on a similar plan and un¬ 
der a like judicial supervision;®® and both derive 
their power to act from the order of the court.®® 

b. Bui&ciencjr of Designation 

(1) In general 

(2) Appointment by the tenor 
(1) In Qeneral 

The will must name or provide the means or identifi¬ 
cation of the executor Intended and evidence the Inten¬ 
tion of the testator that such person shall act as executor. 

A nomination of an executor cannot be operative 
unless there are some means of identifying with 
certainty the person whom the testator intended to 
serve, although a designation of a person who can 
be identified even if not specifically named may be 
sufficient.*^® Further, the will must show that it 
was the intention of the testator that such person 
should act in the capacity of executor.*^! The in- 


guhjoot of rogtOattou 
The right to make a will or appoint 
an executor is purely a matter of 
statutory regulation.—State ex rel. 
Burnes Nat. Bank of St. Joseph v. 
Duncan, 257 S.W. 784, 802 Mo. 130, 
reversed on other grounds State of 
Missouri ex rel. Burnes Nat. Bank of 
St. Joseph V. Duncan, 44 S.Ct. 427, 
268 U.S. 361, 68 L.Ed. 839. 

Teetator*8 latent, as respects right 
to administration, as disclosed by 
will is controlling, unless violative 
of law.—In re Kelly’s Will, 235 N.Y. 
S. 683, 134 Misc. 399. 

80. U.S.—Hill V. Tucker, La.. 13 
How. 458, 14 L.Ed. 223. 

23 C.J. p 1019 note 20. 

001 N.Y.—^In re Brocato's Estate, 258 
N.Y.S. 111, 143 Misc. 664. 
Appointment by the tenor see infra 
subdivision b (2) of this section. 

e/L Ky.—Sauer v. Taylor, 012 S.W. 
56S, 184 Ky. 609. 

08 . On.—State v. Tazwell, 288 P. 
74'5. 746, 132 Or. 122, citing OoVp j 
pas gnsta. 

23 G.J. p 1019 note 21. 

aa* N.Y.—-In re Bergdorf’s Will, 99 
K.E. 714, 208 N.Y. 809, affirming 
188 N.Y.S. 1012, 149 App.Div. 629. 
23 C.J. p 1019 note 22. 

04. D.C.—Hutchins ▼. Hutchins, 48 
App.D.C. 886. 


Me.—Olldden v. Hines, 128 A 4, 121 
Me. 286. 

Miss.—^Ricks v. Johnson, 09 So. 142, 
134 Miss. 676. 

N.Y.—In re Cornell’s Will, 196 N.E. 
396, 267 N.Y. 456. 101 A.L.R. 1502, 
reversing 276 N.Y.S. 14, 242 App. 
Div. 562, reversing In re Cornell’s 
Estate, 267 N.Y.S. 649, 149 Misc. 
653, and reargument denied 198 N. 
E. 532, 268 N.Y. 637, 101 A.L.H. 
1510, certiorari denied Alford v. 
Cornell, 66 S.Ct. 500, 297 U.S. 708, 
80 LfcEd. 995, rehearing denied 56 
S.Ct 689. 297 U.S. 726, 80 L.Ed. 
1011—In re Kennedy’s Estate, 266 
N.Y.S. 883, 149 Misc. 188—In re 
Walsh’s Will, 264 N.Y.S. 72, 147 
Misc. 281—In re Brocato’s Estate, 
258 N.Y.S. Ill, 143 Misc. 664—In 
re Rath’s Estate, 176 N.Y.S. 887, 
107 Misc. 598. 

Pa—See In re Mayer’s Estate, 63 
York Leg.Rec. 101, 1 ’Fay.L.J. 122. 
Va—^Harris v. Citizens Bank A Trust 
Co., 200 S.E. 652, 172 Va 111. 

23 C.J. p 1020 note 23. 

0B. Iowa—^In re Blrkhols’s Estate, 
197 N.W. 896. 

Or.—State v. Tazwell, 268 P. 745, 
132 Or. 122. 

23 C.J. p 1020 note 24. 

0OL U.S.—Llndley v. U. 8., C,C.A. 
Cal., 69 F.2d 886. 

Iowa—^Davenport v. Sandeman, 216 
N.W. 66. 204 Iowa 927. 
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N.H.—^Lisbon Sav. Bank & Trust Co. 

V. Moulton's Estate, 23 A. 2d 381. 
N.Y.—In re Forrest’s Estate, 249 N. 
Y.S. 766, 140 Misc. 14, reversed on 
other grounds Grossman, In re, 254 
N.Y.S. 1012, 234 App.Div. R90, af¬ 
firmed 182 N.E. 177, 259 N.Y. 553 
—In re Avery’s Estate, 92 N.Y.S. 
974, 46 Misc. 529. 

Tex.—^Anderson v. Caulk, Civ.App., 
5 S.W.2d 816, affirmed Caulk v. 
Anderson, 37 S.W.2d 1008, 120 Tex. 
263. 

Va—Harris v. Citizens Bank & Trust 
Co., 200 S.E. 662, 172 Va 111. 
Wls.—Saxe v. Saxe, 97 N.W. 187, 119 
WU. 667. 

23 C.J« P 1020 note 25. 

07. Me.—Olldden v. Rlnes, 128 A. 

4. 124 Me. 286. 

08 . La.—McNeely’s Succession, 24 
So. 338, 60 LaAnn. 823. 

Mich.—^Attorney General v. Bay City 
First Nat. Bank, 169 N.W. 335, 192 
Mich. 640. 

N.Y.—In re Haughian, 76 N.Y.S. 982, 
87 Vise. 467. 

0A Cal.—^Los Angeles County v. 
Morrison, 101 P.2d 470, 15 Cal.2d 
366, 129 A.L.R. 448. 

TOl N.Y.—Matter of Hardy, 2 Dem. 
Surr. 91. 

23 C.J. P 1®20 note 26. 

71. N.C.—^In re Leonard’s Will, 12 

5. E.2d 222, 218 N.C 788. 
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tent of the testator governs with respect to the ap¬ 
pointment of an executor,and his desires in re¬ 
spect of the naming of an executor will be respect¬ 
ed, although not expressed directly, if. reasonably 
deducible from the language of the will.^s Slight 
expressions in the will may suffice to determine tes¬ 
tator's intent,*^^ and in general each case of doubt 
must be resolved in the light of its own peculiar 
factsJ^ A will appointing as executor the priest of 
testator's church, without naming him, will be con¬ 
strued to mean the priest at the time of testator’s 
death.^^l When the description of the executor is 
imperfect or ambiguous, extrinsic evidence may be 
admitted to identify the person actually intendedJ^ 

% 

(2) Appointment by the Tenor 

An appointment of an executor by the tenor occurs, 


and may be eutnclent, where the will confers the rights, 
powers, and duties of an executor on a particular pereon, 
either expressly or by implication, although not designat¬ 
ing him as executor or although designating him by some 
other name. 

It is not necessary to the designation of an ex¬ 
ecutor that the word “executor” should be used,*^® 
but any words which substantially confer on a per¬ 
son, whether expressly or by implication, the rights, 
powers, and duties of \n executor, amount to a due 
appointment under the will;'^^ and the person thus 
clothed with the essential functions of the office 
is said to be an executor under the will according 
to the tenor.®® Thus one to whom the essential 
powers and duties of the office of executor arc com¬ 
mitted by the will is to be deemed an executor al¬ 
though the testator may have miscalled his ap¬ 
pointee,®^ as by calling him an administrator,®^ cus- 


*<Kavc this la eliarffc” 

Where second page of holograph 
will was headed “All I have is this," 
statement therein that named person 
“have this in charge" was not suf¬ 
ficient to name such person as ex¬ 
ecutrix.—In re Leonard's Will, su¬ 
pra. 

72. Mo.—State v. Holtcdmp. 18'5 S. 
W. 201. 267 Mo. 412. Ajin.Cas.1918 
D 454. 

23 C.J. p 1020 note 23. 

73. Cal.—'In re Russell's Estate, 110 
P.2d 718, 43 Cal.App.2d 319. 

74. N.Y.—Matter of Robitscher, 156 
N.Y.S. 265, 92 Misc. 653. 

76. Cal.—In re Spencer's Estate, 264 
P. 766. 203 Cal. 424. 

76. Ga.—Mueller v. First Nat. Bank 
of Atlanta, 166 S.E. 662, 663, 171 
Ga. 816, quoting Ooxpus Jazis. 

La.—Lefort's Succession, 71 So. 216, 
139 La. 51. Ann.Cas.l917B 796. 

77. N.Y.—Matter of Hardy, 2 Dera. 
Surr. 91. 

78. Cal.—In re Spencer's BSstate, 264 
P. 765, 203 Cal. 424—In re Park¬ 
er's Estate, 259 P. 431, 202 Cal. 
138. 

La.—Succession of Rassat, App., 167 
So. 412, 414, quoting Oozpiig 
vis. 

N.Y.—In re Gorra's Will, 286 N.Y. 

S. 709, 13'5 Misc. 93. 

S.C.—^Des Port os v. Des Portes. 164 
S.E. 426, 430, 157 S.C. 407, quoting 
Oospns Jnsis. 

28 C.J. p 1021 note 88. 

tt word *^ootttor” la wholly omlt- 
M frem will, but there is cast on 
some named person an affimoative 
duty to collect debts, adjust claims, 
and make distribution of assets, an 
appointment of that person as ex¬ 
ecutor is validated.—^In re Hasan's 
Estate. 35 N.Y.S.2d 2I8. 175 Misc, 
861. 

Vfii CeJL—In re Parker's Estate, .269 
P. 481, 203 CaL 1S8» 


La.—Succession of Rassat, App., 157 
So. 412, 414, quoting Oospns Jhais. 
N.C.—Dulln V. Dulln. 143 S.E. 175, 
178, 197 N.C. 215, citing Oospns 
Jnsis. 

S.C.—Des Portes v. Des Portes, 164 
S.E. 426. 430, 157 S.C. 407, quot¬ 
ing Oorpns JUsis. 

23 C.J. p 1021 note 84. 

Fartionlar dlreottons 
A will directing testator's brother 
to pay legacy, educate testator’s 
nieces, and divide rest was held to 
designate brother as executor.—^Du- 
lin V. Dulln, 148 S.B. 175, 197 N.C. 
216. 

*<aaTS ohasgs of my affairs" 

Where holographic will provided 
for bequest of property to each of 
testatrix's children, and also to one 
F. C., husband of daughter, and con¬ 
tained clause, “and request that F. 
C. have charge of my affairs," it 
was held that latter legatee was 
not, in view of Code CIv.Proc. S§ 
13'50a and 1365, improperly appointed 
executor.—In re Henderson's Estate, 
238 P. 938, 196 Cal. 628. 

80. La.—Succession of Rassat, App., 
157 So. 412, 414, quoting Oospns 
Jnsls. 

S.C.—Des Portes v. Des Portes, 154 
S.E. 426. 430, 157 S.C. 407, quot¬ 
ing Oospns Jnvis. 

23 CJ. p 1021 note 84. 

Enagnags held snflolsnkly fisfinits 

A will, although not directly nom¬ 
inating one as executor and trus¬ 
tee. is sufflciently definite to consti¬ 
tute him an executor by the tenori 
where in different parts of the will 
testator shows an intention that 
such a one shall have charge of 
carrying out provisions of will, and 
provision is made for the appoint¬ 
ment of a substitute executor to be 
appointed on his death.—^In re Tact- 
kian's Estate. 179 N.Y.S. 188, 109 
Misc. 619. 


81. N.Y.—In re Hazen’s Estate, 25 
N.Y.S.2d 293. 175 Misc. 851. 
Nainiag woman "sxsontor” snffloient 
to make her exeontzlx 
Where holographic will named cer¬ 
tain woman as "executor" and pro¬ 
vided that any one breaking will "is 
debarred from same, with payment 
of $6.00," language was effective to 
make named woman executrix of 
will.—Andrew's Ex'x v. Spruill, 112 
S.W.2d 402. 271 Ky. 516. 

88L Colo.—Frazier v. Frazier, 263 
P. 413, 83 Colo. 188. 

Ky.—Sauer v. Taylor, 212 S.W. 583, 
184 Ky. 609. 

Will asUng that court appoint oer- 
tain penoa "admiaistsator" of the 

testator’s estate warrants the issu¬ 
ance of letters testamentary to such 
person. 

Ky.—Sauer v. Taylor, supra. 

La.—Succession of Rassat, App., 167 
So. 412, 414, quoting Oospns Ju¬ 
ris. 

Expsessiag wish that one shonlA 
"administer" 

Where deceased in writing io 
nephew Informed him as to location 
of her valuables, expressed desire 
that public administrator should not 
handle her property, and told him tt> 
keep letter in safe depository, au 
addendum to letter reading: "1 have 
stated to you before that I wish 
you to administer on my estate, 
when it has to be. So will put it in 
writing. Distributed equally among 
my nieces and nephews. You receive 
your pay besides out of the estate" 
—was written in view of possible 
death, and should be construed as a 
holographic will making nephew ex¬ 
ecutor.—In re Dexter’s Estate, 178 
P. 168, 179 Cal. 247. 

&aok of power to appoint “admtnia. 
trator" 

Since a testator has no authority 
to appoint an administrator, such au¬ 
thority being reposed in Judge of 
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todian,®® guardian,or trustee.®® 

The intention of the testator must be sufficiently 
definite, and the court, in determining whether the 
will effectively appoints an executor, cannot pro¬ 
ceed on loose conjectural interpretation, or by con¬ 
sidering what a man might be imagined to do in the 
testator's circumstances,®® nor spell out the desig¬ 
nation of one as executor by the tenor from the 
mere mention of his name in the will.®^ So ex¬ 
ecutorship according to the tenor will not be granted 
where the will does not import that the person 
named shall collect dues, pay debts and legacies, and 
settle the estate, like an executor, as in the mere 
designation to perform some trust or to be guard¬ 
ian,®® where the will makes the nugatory direction 
that the testator's property shall go at once to the 
legatees or to trustees as if to dispense with admin¬ 
istration and the payment of debts altogether,®® or 
where the will does not sufficiently confer an ex¬ 
ecutor's rights and duties on anyone or on the per¬ 
son claiming the office,®® and it may be stated gen¬ 
erally that the appointment of executors by con¬ 
struction or implication from the terms of the will 
should not be favored, but in doubtful cases admin¬ 
istration with the will annexed should be resorted 
to.®l A fortiori, a provision in the will authoriz¬ 
ing or directing the executor to consult or employ 
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a certain person as adviser does not constitute such 
person an executor.®® 

c. Delegation of Power to Nominate 

A testator may by provision In his >flll delegate to 
others the power to appoint an executor. 

A testamentary appointment may be either an 
immediate designation or an appointment by oth¬ 
ers by authority of the will.®® A testator may dele¬ 
gate to some person or persons named in the will, 
or to the probate court, the power to name an ex¬ 
ecutor, and letters testamentary may be issued to a 
person nominated pursuant to such power,®* and 
it has been held that a provision in the will that “I 
^authorize and empower and request my said execu¬ 
tors" to appoint others to act with them in case the 
number of executors should fall below the certain 
number, imposed on the acting executors the duty 
to appoint, which they could be compelled to per¬ 
form.®® 

d. Bights under Testamentary Appointment 

The person deelgnated as executor by the testator 
has a right to administer the estate, of which he may be 
deprived only by his Ineligibility or his failure or refusal 
to act. 

Where a testator designates an executor, the per¬ 
son so designated has a right to administer the es- 
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court of probate in which mortuary 
proceedings are instituted, where his 
will In terms appoints a person as 
*‘admini8trator of my estate after 
my death/* person appointed will be 
deemed a testamentary *‘executor*' 
entitled to letters testamentary with¬ 
out requirement of giving security, 
since word ‘*administrator” did not 
render invalid nomination of a per¬ 
son as executor.—Succession of Ras- 
sat, La.App., 157 So. 412. 

88. Cal.—In re Spencer's Estate, 264 
P. 765, 208 Cal. 424. 

Colo.—^Frazier v. Frazier, 263 P. 413, 
83 Colo. 188. 

84. Cal.—In re Spencer’s Estate, 264 
P. 765, 203 Cal. 424. 

SBti N.Y.—In re Hazen’s Estate, 25 
N.Y.S.2d 293. 175 Mlsc. 851. 

S.C.—^Des Portes v. Des Portes, 154 
S.E. 426, 430, 157 S.C. 407, citing 
Coxpnji Juris. 

28 C.J. p 1021 note 36. 

88L S.C.—Des Portes v. Des Portes, 
gupra, quoting Oozpiui JqZIb. 

28 C.J. p 1021 note 38. 

P—igmattiwi held ineii81oieB,t 

(1) Widow was held not entitled 
to letters testamentary under will 
merely directing that all testator's 
property should go to wife, with re¬ 
mainder in children on wife's remar¬ 
riage.—^In re Brocato's Estate, 258 
N.T.S. Ill, 143 ICisc. 664, 

(8) Under will requesting certain 


bequest to be placed in trust with 
bank, and appointing testator's wife 
and the bank as trustees, which will 
made no use of word "executor”, the 
Joinder of wife with bank as "trus¬ 
tees” standing alone was not enough 
to warrant a holding that executorial 
functions were conferred by will on 
bank Jointly with widow.—In re Haz- 
en's Estate. 26 N.Y.S.2d 293, 175 Mlsc. 
851. 

Vo sstabllsli right to lettors tss- 
tasneatary, applicant must seek and 
And in the will a designation of him¬ 
self as executor.—In re Healy's Wilt, 
8 N.Y.S.2d 394, 255 App.Div. 361. 

87. N.Y.—In re Hazen’s Estate, 25 
N.Y.S.2d 293, 175 Misc. 851. 

88, Mo.—In re Hill. 77 S.W. 110, 
102 Mo.App. 617. 

23 C.J. p 1022 note 39. 

88. Md.—Hunter v. Bryson, I Gill 
& J. 488, 26 Am.D. 813. 

Mass.—Drury v. Natick, 10 Allen 
160—Newcomb v. Williams, 9 Mete. 
625. 

90. Tex.—Frlsby v. Withers, 61 
Tex. 184. 

28 C.J. p 1022 note 41. 

91. Mo.—In re Hill, 77 S.W. 110, 
102 Mo.App. 617. 

N.Y.—Conklin v. Egerton. 81 Wend. 
430. 

23 C.J. p 1022 note 42. 
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Administration with the will an¬ 
nexed is discussed generally infra 
91 1031-1034. 

98. Cal.—In re Ogier, 35 P. 900. 101 
Cal. 381, 40 Am.S.R. 61. 

Tenn.—Young v. Alexander. 16 Lea 
108. 

93. N.Y.—In re Brocato’s Estate, 
258 N.Y.S. Ill, 143 Mlsc. 664. 

94. Ala.—Thomas v. Field, 98 So. 
474, 210 Ala. 502. 

Conn.—Bishop v. Bishop, 14 A. 803, 
56 Conn. 208. 

23 C.J. p 1023 note 61. 

Bxhanstiom of power 

(1) Where it was clear testator 
desired administration, either by four 
brothers, or one of them, or some At 
person selected and nominated by 
two named daughters as long as they 
lived, the right of the daughters to 
[\elect an executor did not terminate 
on the selection of one who failed 
to act and resigned, but continued 
while the estate remained unadmin¬ 
istered and undivided.—Thomas v. 
Field, 98 So., 474, 210 Ala. 502. 

(2) A testamentary power given to 
the survivor of two executors to ap¬ 
point a successor is exhausted by 
such appointment.—^Bonning’s Es¬ 
tate, 14 Pa.Dist. 236. 

98. N.J.—Hutton V. Hutton, 3 A. 
882, 41 N.J.Eq. 267, 268. 
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tatc,^® of which he can be deprived only by his re¬ 
fusal or neglect to prove the will and take out let¬ 
ters, or his inability or unsuitableness to execute 
the trust, as discussed infra § 28 ; and no other per¬ 
son can execute the trust while any of the executors 
is living and has not declined the office nor been 
shown to be unsuitable.®® It has been held, howev¬ 
er, that where there are no debts nor legacies to 
be paid, the appointment of an executor became in¬ 
operative.®® 

I 23. -Designation of More than One 

Executor 

On the naming of two or more aa executora all avail¬ 
able ahould qualify. In caae all do not qualify, the pow- 
era of all may be exerclaed by thoae who do qualify. 

Where several executors arc named or designated 
together they are presumably intended to be coex¬ 
ecutors and should be qualified together, all being 
thus legally regarded as an individual in place of a 
sole executor, and of various persons named as co¬ 
executors he or they who may be alive and willing 
and competent to accept the trust on the testator’s 
decease can alone be deemed qualified for the of- 
ficc.i Where a testator nominates two or more per¬ 
sons as executors but only one qualifies, that one 
has all the authority which all would have had if 
all had qualified.® 

§ 24. — Conditional Appointment 

An expcutor’c appointment may be made conditional, 
and In auch caae lettere teetamentary may be Issued only 
on compliance with the conditiona named. 

The executor's appointment may be made condi¬ 
tional, as on his giving security for paying the debts 
and legacies, or possessing certain qualifications at 


the time of the testator's decease, or provided he 
prove the will within a specified time after the tes¬ 
tator’s death, or otherwise, and unless the condi¬ 
tions are fulfilled the nomination goes for nat^ht.® 
Where a testator appoints his wife executrix if she 
survives him and appoints another executor on con¬ 
dition that testator and wife die at the same time, 
where the wife survives the testator but dies very 
shortly thereafter, meanwhile expressly renouncing 
her executrixship, such other is not entitled to let¬ 
ters testamentary since the condition of testator and 
wife dying at the same time has not been fulfilled.^ 

§ 25. - Subatitutionary or Successive Ap¬ 

pointments 

A tettator may properly provide for aucceeelon or eub- 
atltutlon of executora and dealgnate who they shall be. 

A testator may name two or more persons as his 
executors, not to serve as coexecutors, but by way 
of providing for succession or substitution in case 
the person or persons primarily designated die, or 
fail or are unable to serve,® and a successor thus 
duly appointed to discharge the duties which were 
left unperformed by his predecessor, or to act in the 
place of the primary appointee is an executor by 
substitution and not a mere administrator de bonis 
non with the will annexed.® A testator may also 
name several executors, each of whom will be enti¬ 
tled to qualify and become a coexecutor with the 
others on the happening of a certain event, as for 
instance where the will provides that each of tes¬ 
tator’s sons, on becoming of age, shall be an execu¬ 
tor.*^ 

I 26. — Revocation of Appointment 

A tettator may revoke hla dealgnatlon of an executor 
by a aubaequent teatamentary Inatrument. 


ia Pa.—In re Miller, 65 A. 681, 216 
Pa. 247. 

Waah.—State v. Superior Court, 87 
P.2d 209. 211, 179 Wash. 198, cit- 
Inx Oorptte JVxta. 

23 O.J. p 1023 note 68. 

97. Pa.—In re Miller, 6'5 A. 681, 210 
Pa. 247. 

9S. La.—Downing's Succession, 47 
So. 604. 122 La. 376. 

Pa.>-In re Miller, 06 A. 681, 217 Pa. 
247. 

23 C.J. p 1023 note 61. 

Avpltoatlon of Mrs 
The appointment of an executor 
reste with the testator and not with 
his heirs and legatees, or with the 
court, his motive In making such ap- 
jMintment not being open te inquiry, 
•o thal, under Bums St.Annot.l914 
I 2787, the court on application of 
the heirs has no authority to substi¬ 
tute one trust company for another 
aauMd hy th6 testator.—^Fhrmani* 


Loan & Trust Co. of Columbia City 
V. Security Trust Co. of Indianapolis, 
138 N.K 97. 79 Ind.App. 587. 

BeoeAeiarieo under the will may 
not select a representative for the 
estate In disregard of the selection 
made by the testator. 

Ill.—Belleville Sav. Bank v. Schra¬ 
der. 214 IlLApp. 888. 

N.Y.—In re Phelps' Estate. 295 N.T. 

S. 840, 162 Mlsc. 703. 

99. La.—^Walker's Succession, 32 La. 
Ann. 321—Depuy’s Succession. 4 
La.Ann. 570. 

1. Hawaii.—Matter of Parker, 19 
Hawaii 393. 

N.Y.—Stolsel V. Cruikshank, 4 Dem. 
Surr. 352. 

28 aJ. P 1022 note 44. 
a. Miss.—Bodley v. McKinney, 20 
Miss. 339. 

Mo.—Phillips y. Stewart, 69 Mo. 491. 
8. N.J.—^Knox V. Newman, 16 A. 415, 
44 N.J.E<1. 809. 
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4. Cal.—In re Kimball's Estate, 252 
P. 591, 200 Cal. 247. 

6. Ill.—Kinney v. Keplinger, 50 N. 
E. 131, 172 Ill. 449, reversing 71 
Ill.App. 334. 

23 C.J. p 1022 note 47. 

▲ppolatmeut of snooessor before 
probate 

Appointment of successor by tes¬ 
tamentary executor and trustee be¬ 
fore probate of will or issuance of 
letters testamentary is valid, where 
will granted him power to name suc¬ 
cessor and letters testamentary were 
subsequently issued to testamentary 
executor and trustee.—In re Walsh's 
Will. 264 N.Y.S. 72, 147 Misc. 281. 

6. Del.—State v. Rogers, 6 Del. 669. 
Ill.—Kinney v. Keplinger, 60 N.E. 
131, 172 111. 449, reversing 71 III. 
App. 334. 

7- Tex.—^Prisby v. Withers, 61 Tex. 
134. 
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The appointment of executors uncter a will tnay 
be revoked by the substitution of others in a codi- 
cil^ or a subsequent will;* but a contract stipula^ 
tion not in direct conflict with a provision of the 
will appointing an executor has been held insuflS- 
cient to preclude the appointment in accordance with 
the provisions of the will.^^ In a case where the 
testator erased the name of the executor in his will, 
and wrote the name of another person over the 
erasure, and also wrote on the margin of the paper 
that the latter person was to be executor, and it 
appeared probable that the name of such person was 
inserted before the execution of a codicil to the 
will, it was held that such person was entitled to 
letters testamentary.il Death of the nominee be¬ 
fore qualification as executor terminates his right 
to letters testamentary.i^ 

§ 27. — Power and Duty of Court 

The court may not appoint as executor a person not 
eo nominated In the will and should appoint the nominee 
In the absence of an adequate reason for refusing. It 
haa been held that the court has no discretionary power 
to refuse to appoint a duly qualified nominee, but there 
la contrary authority. 

A court of probate has no power to appoint as 


executor « person not nominated as sucfi in the will 
of the testatoirjl^ In the absence of an adequate 
cause for disregarding the testator’s designation, the 
court should appoint his nominee as executor,!^ and 
properly does so where no objections are filed as 
required by statute,!^ and in the absence of strict 
proof of statutory grounds of incompetency,!^ it 
being the duty of the court to issue letters testa¬ 
mentary to the person named as executor on his 
application where the will has been proved and ad¬ 
mitted to probate,17 and in the absence of a statu¬ 
tory disqualification or fraud on the part of the 
nomineel^ or of his renunciation and waiver of the 
right to act.!® 

Statutes with reference to the issuance of letters 
testamentary must be strictly followed,and, where 
mandatory, deprive the court of discretion to issue 
such letters to others than the testator’s nominee 
unless he is incompetent or disqualified by law.n 
However, in the absence of a contrary statute, it 
has been held that the court is not bound by the 
testator’s nominations^ and may in its discretion ei¬ 
ther appoint the nominee or refuse to do so,** al¬ 
though the testator’s selection should be followed in 
the absence of a strong showing to the contrary;*^ 


t. Cal.—.1x1 re Bingot, 56 P. 7S1, 124 
Cal. 46. 

La.—^Bowles' Sucoession, 8 Hob. 31. 
N.T.—Matter of Hobltecher, 166 N. 

T.8. 265, 92 Miac. 453. 
g. Pa.—Nelson's Estate, 28 A. 873, 
147 Pa. 160, affirming 9 Pa.Co. 562. 
28 C.J. p 1023 note 65. 

IQl Cal.—^In re Forrest's Estate, 110 
P.2d 1023. 43 Cal.App.2d 347. 
BsTooatioa bo 9 ghowa by ssttlsoMat 
agresnant bstwsMi nspamftsd 
spousss 

Property settlement agreement ex¬ 
ecuted after separation of husband 
and wife did not preclude wife from 
serving as executrix under husband's 
will, In absence of inconsistency, al¬ 
though agreement provided that each 
party relinquished the right to ad¬ 
minister on the estate of the other, 
although it might have precluded 
the wife from being administratrix. 
—In re Forrest’s Estate, supra. 

&I. N.J.—Smith V. Haines, 98 A. 817, 
186 N.J.Sa. 224. 

la Cal.—^Zn re Klmbairs Estate, 252 
P. 691, 200 Cal. 247. 

ik IU.--Sartain v. Davis, 164 N.fi. 
101, 828 Ill. 269. 

Wash.—State v. Superior Court, 37 
P.2d 209. 211, 179 Wash. 198, cit¬ 
ing Opspng ghiln. 

28 C.J. p 14138 note 68. 

14. Ala.—Thomas v. Field, 98 So. 
474, 210 Ala. 602. 

Arts.—In re lAwrenoe's Estate, 85 
P.2d 46, 68 Aria. 1. 


Cal.—In re Barreiro’s Estate, 18 P. 

2d 1017. 125 Cal.App. 163. 

Ind.—Abbott v. Appleton, 169 N.E. 

167, 86 Ind.App. 607. 

Ky.—^Kuechler v. Rubbathen, 99 S. 

W.2d 193, 266 Ky. 390. 

La.—Serres* Succession, 66 So. 342, 
135 La. 1005. ' 

Minn.—In re Betts' Estate, 240 N.W, 
904, 185 Minn. 627, reversed in 
part on other grounds 243 N.W. 58, 
185 Minn. 627. 

Miss.—Ricks V. Johnson, 99 So. 142, 
184 Miss. 676. 

N.Y.—In re Cullen’s Estate, 297 N. 
T.S. 280, 163 Misc. 410—In re Ros- 
enfeld’s Estate, 284 N.Y.S. 491, 157 
Misc. 686. 

Voofeafcor’a latsaS as eonOvolUag 

In appointing executors, the court 
must follow so far as possible what 
was plainly the testator’* intention. 
It must put aside technicalities, fill 
in as necessary that which is miss¬ 
ing. and interpret liberally that 
which is written, and once ascer¬ 
tained, that intention will be car¬ 
ried out in so far as it is not inimi¬ 
cal to law.—^In re Healy** Will, 8 N. 
Y.S.2d 894, 25’5 App.Dlv. 861. 

Cal.—In re Maddux’ Estate, 32 
P.2d 892, 138 CaLApp. 430. 

19 , N.Y.—In re Brlanger's Estate, 
242 N.T.a 249, 186 Misc. 798. 

17. Ill.—^Nonnast v. Northern Trust 
Co., 29 N:B.2d 251, 374 Ill. 248. 
modifying In re Moimast's Estate, 
21 N.B.2d 796, 300 RLApp. 6S7« 
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Utah.—Welsh. Driscoll ft Buck v. 
Buck, 232 P. 911, 914, 64 Utah 679. 
quoting Corpus Juris. 

28 C.J. p 1023 note 64. 

18L Wash.—State ex rel. Laurldsen 
V. Superior Court for King County, 
37 P.2d 209, 179 Wash. 198, 96 A. 
L.R. 819. 

Administrators with the will annexed 
generally see infra If 1031-1034. 

19. Wash.—State ex rel. Laurldsen 
V. Superior Court for King County, 
supra. 

8C^ Mo.—State ex rel. Fansher v. 
Guinotte, 58 S.W.2d 1005, 227 Mo. 
App. 902. 

81. Ariz.—^In re Lawrence's Estate, 
86 P.2d 46, 63 Ariz. 1. 

Ill.—^Belleville Sav. Bank v. Schra¬ 
der, 214 lU.App. 888. 

Ind.—farmers’ Loan ft Trust Co. of 
Columbia City v. Security Trust 
Co. of Indianapolis, 188 N.E. 97, 
79 Ind.App. 637. 

Or.—In re Workman's Estate, 49 P. 
2d 1136, 161 Or. 4T6. 

Tex.—Hutcherson v. Hutcherson. Civ. 
App., 185 S.W.2d 757, error re¬ 
fused. 

8SL Wash.—In re Robinson's Es¬ 
tate, 270 P. 1020. 149 Wash. 307— 
In re Bredl's Estate, 201 P. 296, 
117 Wash. 972. 

8a« Iowa.—Davenport v. Sandeman, 
216 N.W, 66, 204 Iowa 927—In re 
Blrkholz's Estate, 197 N.W. 696, 

23 G.J. P 1*034 note 66. 

flii Iowa.—In TO Schneider's Estate, 
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and to jtistafy the court in the exercise of its dis¬ 
cretionary power to disregard the testator’s choice, 
there must be some basis more substantial than the 
contrary wishes of collateral relatives.^^ Further, 
it has been held that the designation by the testator 
must control unless it sufficiently appears that it 
would not have been made had the testator known 
the facts and conditions as they exist at the time 
the court is asked to confirm the appointment.^^ 

The court may disregard the testator’s wishes 
where his nominee is for some reason legally dis¬ 
qualified, as where he is incompetent,^^ or dishon¬ 
est,** or has attempted to suppress the will,29 or 
even, it has been held, where the court determines 
that under conditions as they have changed since 
the execution of the will the selection would not 
have been made by the testator.*® 

Insolvency of an estate does not affect the right 
of a qualified person to be appointed executor, but 
affects only the manner in which he shall admin¬ 
ister the estate.*^ 

Exhaustion of court*s power. It has been held 
that where a probate court has made a decree ap¬ 
pointing one of two^ executors named in a will as 
sole executor, its power in the premises is exhaust¬ 
ed, and while such decree stands it cannot appoint 
the other person named as coexecutor.** 


§ 28. Competency 

a. In general 

b. Character and habits of nominee 

c. Financial condition 

d. Interest adverse to estate 

e. Mental incompetence 

£. Alienage or nonresidence 

g. Infancy or marital status 

h. Official status as judge of probate 

i. Witness to will 

j. Corporations 

a. In General 

OAiMrally spaaking, and axcapt at the rule may be 
changed by atatute, all pereone capable of making wllle 
are eligible to become executors on nomination by the 
testator, the power to name an executor is co-extensIve 
with the power to devise or bequeath the estate, and the 
testator’s nominee may qualify although old and feeble 
or Ignorant and Inexperienced. This broad eligibility is, 
however, subject to statutory restrictions which must be 
observed by the courts and one failing to meet the statu¬ 
tory standard cannot qualify. 

All persons, generally speaking, who are capable 
of making wills are capable of becoming execu¬ 
tors,** and indeed the favor of the law extends 
even further in this respect,*^ the general rule 
being that a testator has the right to determine the 
qualifications and suitability of the person selected 
by him as executor,** that in the absence of con¬ 
trolling statute the power to name an executor is 
coextensive with the power to devise or bequeath 


277 N.W. 667, 224 Iowa 598->-In re 
Blrkholz’s Bstate, 197 N.W. 896. 
85. Iowa.—-In re Schneider's Estate, 
277 N.W. 567, 224 Iowa 598. 
PrsmuBptioBL of tsotator’u bslisf m 
to ftteogg 

The court is not bound to recog¬ 
nise the nomination of an executor 
by will, and the court has discretion 
in such matters, but where person is 
named as executor In will, it is pre¬ 
sumed that in the judgment of the 
testator such person possessed a spe¬ 
cial fitness for the discharge of the 
trust.—In re Schneider's Estate, su¬ 
pra. 

m. Iowa.—In re Schneider's Estate, 
supra. 

87. Neb.—In re Cachelin's Estate, 
247 N.W. 422, 124 Neb. 556. 

N.Y.—In re Leland's Will, 161 N.Y. 

S. 316, 175 App.Div. 62, reversing 
160 N.Y.S. 872, 96 Misc. 419, and 
affirmed 114 N.E. 864, 219 N.Y. 887. 

28 C.J. p 1024 note 66. 

88 . N.Y.—In re Cullen's Estate, 297 
N.Y.S. 280, 168 Misc. 410. 

CDwnros of ImprovIdeBeo or d t dho n i* 
ostiF suit oagtoIttoA 

N.Y.—In re Flood's Will, 140 N.E. 
•986, 886 N.Y. 408, reversing 198 N. 

T. S, 698,. 256 App.Dlv. 602—dn. re 


Hosenfeld's Estate. 284 N.Y.S. 491, 
157 Misc. 086. 

89. Wash.—In re Robinson's Estate, 
270 P. 1020, 149 Wash. 807. 

90. Iowa.—In re Birkholz's Estate, 
197 N.W. 896. 

23 C.J. p 1024 note 66 [aj. 

■traiteiied clromnstaaoeg 
Where an executor nominated by 
will had been in charge of testa¬ 
tor’s affairs for some six years be¬ 
fore her death, necessitating an ac¬ 
counting, and was in straitened cir¬ 
cumstances, with little property and 
many debts, at the time of his ap¬ 
plication for appointment, the court 
did not abuse its discretion in refus¬ 
ing to appoint him.—In re Birk¬ 
holz's Estate, supr^ 

XL* Wash.—State ex rel. l«auridsen 
v. Superior Court for King Coun¬ 
ty. 37 P.2d 209, 179 Wash. 198, 95 
A.L.R. 819. 

meteation of a ftml algtralDrs with 
will annssed was not Justiflad over 
objection of one designated exeoiitor 
by will, even though estate may have 
been Insolvent, as to which la any 
event there was no due adjudication. 
—State ex rel. Lauridsea v. Superior 
Court for King County, fupra.^ 
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39. Mass.—CoKHwell v. Hall, 67 H. 
E. 638, 183 Mass. 575, following 
Jewell V. Turner, 52 N.E. 1082, 172 
Mass. 496. 

33. Or.—In re Workman's Estate, 49 
P.2d 1186, 1189, 151 Or. 47'5. quot¬ 
ing Oorpas XnilB. 

23 C.J. p 1024 note 69. 

34. Or.—In re Workman's Estate, 
supra, quoting Oozpas Jnris. 

23 C.J. p 1024 note 70. 

36. Or.—In re Workman’s Estate, 
supra, quoting Corpus Juris. 

Utah.—^Welsh, Driscoll & Buck v. 

Buck, 232 P. 911, 64 Utah 579. 

22 C.J. p 1024 note 71. 

Frefeniag ladivldual to trust ooiup 
paay 

“Where the ties of kindred and 
long acquaintanceship lead the testa¬ 
tor to choose the inexperienced wife 
or friend rather than the modem 
trust company the relative advan¬ 
tage to the beneficiaries will not Jus¬ 
tify a Judicial veto on such choice." 
—In re Flood’s Will, 140 N.E. 886. 
937, 236 N.Y. 408. reversing 198 N. 
Y.S. 693, 206 App.Div. 602—^Matter 
of Deland, 114 N.E. 854, 856, 819 
Y. 887. 
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the estate,and that testator may at»point anybne, 
whom he deems proper.s*^ Accordingfly, one named 
as executor is not disqualified by old age,^^ bodily 
infirmities,8® lack of business experience,^® or ig¬ 
norance of law,^^ and one named in the will as ex¬ 
ecutrix may qualify although she was the testa¬ 
tor’s concubine.^® Neither is the appointment as 
executrix of a person nominated by the will as one 
of the executors improper because of the fact that 
she is the divorced wife of the testator and has a 
residuary claim under the will.^* 

It has been said that where the eligibility or right 
to qualify is contested, the court will give greater 
consideration to one seeking an executorship than to 
applicant for letters of administration.^^ 

The legislature has power to provide who may 
or who may not act as executor,^® the court may 
exercise judicial discretion in determining whether 
one nominated as executor complies with the statu¬ 
tory standard,^® and any nominee failing to comply 


with the statutory standard of eligibility may be re¬ 
fused letters.^On the other hand, statutory limi-^ 
tations placed on the broad right of the testator to 
select his own executor should be strictly construed 
in favor of the eligibility of the nominee,^® and 
where he is not shown to fall within the grounds 
of disqualification enumerated hy the statute in¬ 
voked, letters testamentary should issue.^® Some 
courts state that they will not add disqualifications 
to those specified by statute,®® but others hold that 
statutory disqualifications are not exclusive and 
that one nominated as executor may be disqualified 
on grounds other than those specified in the stat- 
ute.®i 

Failure to comply with statutory formalities; of- 
faring will for probate. It is proper to refuse let¬ 
ters to applicant who fails or refuses to comply with 
statutory regulations respecting the furnishing of 
information or other essential formalities.®® 

The fact that executors designated by testator fail 


38. Ind.—^Farmers* Loan ft Trust 
Co. of Columbia City v. Security 
Trust Co. of Indianapolis, 138 X.E. 
97, 99. 79 Ind.App. 637, citiner €k>r- 
pus Snxim. 

Wash.—State ex rel. Lauridsen v. 
Superior Court for Kinsr County, 
37 P.2d 209, 179 Wash. 198. 95 A. 
L.It 819. 

28 C.J. p 1019 note 18 [a]. 

87. Or.—In re Workman's Estate, 49 
P.2d 1136, 1189, 161 Or. 475, quot¬ 
ing Corpus Juris. 

23 C.J. p 1024 note 72. 

38. N.T.—In re Leland. 114 N.E. 864. 
219 N.Y. 387, affirminff 161 N.Y.S. 
316, 175 App.Div. 62, reversing 160 
N.Y.S. 372. 96 Misc. 419. 

Or.—In re Workman's Estate, 49 P. 
2d 1136, 1139, 161 Or. 47*6, Quot¬ 
ing Corpus Juris. 

38. N.Y.—In re Leland, 114 N.E. 
854, 219 N.Y. 387, afflrminx 161 N. 
Y.S. 316, 175 App.Div. 62, revers¬ 
ing 160 N.Y.S. 372, 96 Misc. 419. 
Or.—In re Workman's Estate, 49 P. 
2d 1136, 1139, 151 Or. 475, quoting 
Corpus Juils. 

40. Or.—In re Workman's Estate, 
supra, quoting: Corpus Juris. 

28 C.J. p 1024 -note 75. 

41. N.Y.—In re Leland, 114 N.E. 
: 854, 219 N.Y. 387, affirming 161 N. 

Y.S. 316, 175 App.Div. 62, revers¬ 
ing,160 N.Y.S. 372, 96 Misc. 419. 
Or.—in re Workman's Elstate, 49 P. 
. 2d 1186, 161 Or. 475. 

4ft La.—Sucoesslon of Bankston. 
App., 166 So, 904. 

^ Iowa.-r-In re Doolittle, 149 N. 
. W. 873, 169 Iowa 689. 

4ft ^Ky.—^Nunn v. Hamilton, 96 S. 
W.2d 626. 288 Ky. 668. 


46. Ariz.—In re Lawrence's Estate, 
85 P.2d 45, 63 Ariz. 1. 

48. Neb.—In re Blochowitz* Estate. 
245 N.W. 440. 124 Neb. 110. 

Legal eompeteuejr 

(1) Probate court may exercise 
Judicial discretion In determining 
whether one nominated as executor 
is ^'legally competent*', as prescribed 
by statute.—In re Blochowitz' Es¬ 
tate, supra. 

(2) Words "legally competent" in 
statute prescribing qualiflcations of 
executor mean qualified to act ac¬ 
cording to Judicial standards essen¬ 
tial to proper course of Justice.— 
In re Blochowitz* Estate, supra. 

47. Minn.—In re Holterman's Es¬ 
tate, 282 N.W. 132, 208 Minn. 619. 

23 C.J. p 1026 note 8. 

*nhiltabUlty’’ 

The additional requirement on re¬ 
vision of the probate law, that an ex¬ 
ecutor be "suitable'* as well as "com¬ 
petent" to discharge his trust, must 
be given effect, and letters should be 
denied to an applicant found "un¬ 
suitable".—^In re Holterman's Estate, 
supra. 

48. N.Y.—In re Cohen's Will, 298 N. 
Y.S. 868, 164 Misc. 98, affirmed 2 
N.Y.a2d 764, 254 App.Div. 671, af¬ 
firmed 16 N.E.2d 111, 278 N.Y. 684 
—In re Canter's Will, 261 N.Y.S. 
472, 146 Mine, 128, 

aenpset for t eo t oitor^g wtoliM 

The courts will not disregard the 
solemnly expressed wishes of the 
testator by too liberal an Interpreta¬ 
tion of statutory - disqualifications.— 
Nuim V. Hamfltoft 26 8.W.2d 626, 
288 Ky. 668. 


49. Ala.—Kidd v. Bates. 23 So. 735. 
120 Ala. 79. 74 Am.S.R. 17, 41 L. 
R.A. 164. 

23 C.J. p 1027 note 4. 

fift Ky.—^Nunn v. Hamilton 26 S.W. 

2d 626, 233 Ky. 663. 

N.Y.—In re Flood’s Will, 140 N.E. 
936. 236 N.Y. 408. reversing 198 
N.Y.S. 693. 206 App.Div. 602. 

23 C.J. p 1027 note 4. 

Statutory dlsqualifloatlous only as 
geusraUy ooutroUlag 
Aside from the common-law doc¬ 
trine which excludes idiots and luna¬ 
tics, the desire of the testator is a 
co'ntrolling factor in determining the 
right to administer an estate, and It 
is only statutory disqualifications 
which may operate to defeat such 
desire.—In re Gardener's Estate, 201 
P. 1061, 27 N.M. 337. 18 A.L.R. 67*6. 

51. Wash.—State ex rel. Lauridsen 
V. Superior Court for King Coun¬ 
ty, 37 P.2d 209, 179 Wash. 198, 95 
A.L.R. 819. 


8ft N.C.—In re Gulley's Will, 116 

S.E. 839, 186 N.C. 78. 

F^ailure to qualify or act see infra 

i 68. 

Bef us sl to bo owozu 

Where applicant for letters testar 
mentary refused to be sworn or ex¬ 
amined, or give any Information re¬ 
garding the nature or value of the 
property of the estate in his posses¬ 
sion, the clerk of the superior court 
was Justified in refusing to allow 
him to qualify, in view of Comp.St. 
I 38, requiring the clerk to obtain 
the value of the personal property 
**by examination on the oath of the 
applicant or some other competent 
person."—re Gulley's Will, supra. 
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to file the will of testator’s wife, which is incorpo¬ 
rated in his will, within the time specified by law 
for the filings of the wife’s will, does not disqualify 
them;63 and it has been held that, in any event, 
statutory provisions for appointment of an admin¬ 
istrator where the designated executor fails to make 
a timely petition for probate of the will are not 
mandatory but commit the matter to the discretion 
of the court.®* 

Grounds for removal. The existence of grounds 
which might warrant removal of an executor, which 
grounds are discussed infra § 90, does not in itself 
justify refusal of letters on the original applica¬ 
tion of one named in the will as executor.®® 

b. Oharacter and Habits of Nominee 

Under etatutee which have changed the common law 
In aome respecta, It la now generally held that to qualify 
aa executor one nominated by the teatator muat have a 
character and habita suitable to a proper discharge of the 
duties of the office, although whether or not any particu¬ 
lar characteristic or habits will disqualify him will de¬ 
pend on the terms of the particular statutes involved and 
their construction by the courts. 


$ 28^ 

While the common law paid so great regard to a 
testator’s wishes, that crime, drunkenness, or disso¬ 
lute habits seldom disqualified one from serving as 
executor,®® under statutes which in varying terms 
broadly disqualify one who is legally incompetent 
or unsuitable, the court may find a nominee unfit 
and refuse to issue letters to him where his disso¬ 
lute or criminal habits, or his dishonesty or lack of 
integrity bring him within the condemnation of the 
statute.®^ It is now said to be the duty of the 
court, before appointing an executor, to make care¬ 
ful inquiry as to his character, integrity, soundness 
of judgment and general capacity, and to appoint 
him only after a favorable finding on these matters. 
Such is its duty under statutes requiring the court to 
find that a person named as executor is “legally 
competent and a suitable person” before issuing let¬ 
ters testamentary to him.®® Under statutes of this 
character letters may be denied a nominee of the 
testator where it is sufficiently shown that he has 
been convicted of crime,®® or is addicted to gam¬ 
bling,®® or that he is by character dishonest,®^ im¬ 
moral,®® or improvident,®® or that he is lacking in in- 


63. Cal.—In re Martin's Estate, 88 
P.2d 234. 31 Cal.App.2d 501. 

54. Cal.—In re Martin’s Estate, su¬ 
pra. 

66 . Minn.—^In re Betts* Estate, 243 
N.W. 68, 186 Minn. 627, reversing 
in part 240 N.W. 904, 18*5 Minn. 
627. 

60. Ky.—Berry v. Hamilton, 12 B. 

Mon. 191, 64 Am.D. 516. 

Pa.—Sill V. McKnight, 7 Watts & S. 
244. 

67. Colo.—Deeble v. Alerton, 143 P. 
1096, 58 Colo. 166, Ann.Cas.l916C 
863. 

23 C.J. p 1026 note 8. 

Bxoad eoastmotlon of '*loga]l7 la- 
oompetoat" 

Notwithstanding executor named 
in will is otherwise quallfled, county 
court may refuse to appoint him on 
ground that he is incapable or un¬ 
suitable to discharge trust, since 
this renders him "legally incompe¬ 
tent."—In re Cachelin’s Estate, 247 
N.W. 422, 124 Neb. 556. 

68. Mass.—Petition of Worcester 
County Nat. Bank of Worcester, 
162 N.E. 217, 263 Mass. 444, modi¬ 
fied on other grounds Ex parte 
Worcester County Nat. Bank, 49 
S.Ct. 368. 279 U.S. 347, 78 Li.Ed. 
733, 61 A.L.H. 98. 

60 . La.—Townsend's Succession, 36 
La.Ann. 635. 

Ooavletod bj oonit wftthla Jariodlo. 
tioa 

A testator's son, named as one oi 
executors, who had been convicted in 
a court in New York of forgery in 
the firpt degree, which was punish¬ 


able by imprisonment in a state 
prison, was a "felon" within statute 
disqualifying a "felon" from acting 
as executor and hence was incom¬ 
petent to act as such.—In re Cohen’.'* 
Will, 298 NY.S. 368, 164 Misc. 98 
affirmed 2 N.Y.S.2d 764, 2‘54 App. 
Div. 571, affirmed 16 N.E.2d 111, 27S 
N.Y. 584. 

00. N.Y.—McMahon v. Harrison, 6 

N.Y. 443. 

01. N.Y.—In re Cullen’s Estate. 297 

N.Y.S. 280, 163 Misc. 410. 

Wash.—In re Bredl’s Estate, 201 P. 

296, 117 Wash. 372. 

**Xabit of ml&d” toward wxoadful 
action 

(1) A person is not rendered in¬ 
competent to act as an executor by 
reason of dishonesty and incapable 
of acting as an executor because of 
an Isolated act of wrongdoing, but 
must be shown to have a tendency 
or "habit of mind" toward wrongful 
action.—In re Cohen’s Will, 298 N.Y. 
S. 368, 164 Misc. 98, affirmed 2 N.Y. 
S.2d 764, 25 4 App.Div. 571, affirmed 16 
N.E.2d 111, 278 N.Y. 684. 

(2) A testator's son, who had been, 
4:onvicted of petty larceny and at 
time of his application for appoint¬ 
ment stood charged with the crime 
of perjury, a felony, was disqualified 
from receiving letters at such time 
under statute making a person in¬ 
competent to receive letters by rea¬ 
son of dishonesty at time of ap¬ 
plication.—In re Cohen's Will, supra. 
Ohamotsr of oslmo mm mimdmmmmmor 

or folonjr 

In determining whether a person 
was disqualified by reason of dls^ 


honesty, fact that crime of which 
he was convicted was a misdemean¬ 
or and not a felony would be im¬ 
material.—In re Cohen’s Will, su¬ 
pra. 

Offering improperly obtained paper 
for probate 

A testatrix’ nominee for executor 
would bo refused letters testamen¬ 
tary on ground of his dishonesty, 
where former judgment established 
that nominee by undue influence had 
sought to obtain for himself a great¬ 
er part of testatrix’ property, and 
that nominee had offered for pro¬ 
bate a paper so improperly obtained 
and sought to procure its admission 
as genuine will of testatrix.—In re 
Cullen's Estate, 297 N.Y.S. 280, 163 
Misc. 410. 

88. Colo.—Deeble v. Allerton, 143 

P. 1096, 58 Colo. 166, Ann.Cas.19l6 

C 863. 

Woman who anatained mere mere- 
triciona relationa with a te.stator, 
whose estate is insolvent, should not 
be appointed executrix.—^Deeble v. 
Allerton, supra. 

03. Ala.—Nichols v. Smith. 65 So. 

30, 186 Ala. 587. 

Xablta of mind and conduct randar- 
ing nomine# unfit 

(1) Under Surrogate’s Court Act 
9 94, providing no person is compe¬ 
tent to serve as an executor who is 
incompetent by reason of Improvi¬ 
dence, the word “improvidence" re¬ 
fers to habits of mind and conduct 
which become a part of the man 
and render him generally, and un¬ 
der all ordinary circumstances, un¬ 
fit for the trust or omployment' In 
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tcgrity,®^ 

On the other hand, statutes of this description 
have been subjected to a strict construction in favor 
of the eligibility of the testator’s nominee, as shown 
in the preceding subdivision of this section, and 
where the particular ground of objection does not 
fall within’ the contemplation of the statute as in¬ 
terpreted by the court, the nominee will not be dis¬ 
qualified to serve as executor by reason of his char¬ 
acter or habits,and may be appointed to act by 
the court although he has been convicted of crime, 
and despite evidence to show that he has been guilty 


of some' degree of dishohesty^^ or' immorality,or 
udiere the fact.^ ful to support the charge that the 
executor is improvident*® or wanting in integrity.^o 
Statutes broadly providing that the court shall ap¬ 
point an administrator cum testamento annexo in 
place of an executor who is ’^incapable” do not em¬ 
power the court to reject a designated executor on 
the ground that he is lacking in honesty, integrity, 
or business experience.'^! 

e. Financial Oondition 

Except as the matter may be otherwise eontroned by 
statute, the poverty or Insolvency of a nominee Is ordl- 


question.—In re Flood's Will. 140 N. 
E. 936. 286 N.T. 408, reversing 198 
N.T.S. 693, 206 App.Dlv. 602. 

(2) "Improvldenoe" which will de¬ 
feat a right to act as executor means 
a lack of care, foresight, or business 
capacity endangering the safety of 
the estate, and capacity for care and 
foresight need not he evidenced by 
the accumulation of any considerable 
estate.—^Nichols v. Smith, 65 So. 30, 
186 Ala. 687. 

64. Cal.—^In re Flalsance, Myr.Prob. 
117. 

Oross Immomllty as shown by the 
mode of life of the person named 
as executor is evidence of such "lack 
of integrity" as will authorise the 
court to refuse to qualify him.—In 
re Plalsance, supra. 

Want of latsgtlty not dhowa 
A simple conflict of Interest In re¬ 
gard to the estate between the leg¬ 
atees and the executor does not show 
a "want of integrity" on the part 
of the latter so as to authorize the 
court under the statute in refusing 
to qualify him. 

Cal.—Bauquler's Estate, 26 P. 178. 
682. 88 CaL 802. 

Or.—In re Workman's Estate, 49 P. 
2d 1186. 1139, Itil Or. 476, quot¬ 
ing Ctozpns Faris. 

66. La.—Serres' Succession, 66 So. 

342, 185 La. 1005. 

23 C.J. p 1027 note 4. 

Belay in qnaUiyiag 
Executor's delay in qualifying or 
offering to qualify is Insufllcient evi¬ 
dence of unfitness to discharge trust 
to Justify refusal to permit execu¬ 
tor to qualify.—^Kuechler v. Rub- 
bathen. 99 S.W.2d 198, 266 Ky. 390. 
hmtfk of sympathy with I s gatees 
Insistence that executor is not In 
sympathy with legatees, and there¬ 
fore would not or might not accord 
them fair treatment in settlement 
and distribution of estate, is Insuffi¬ 
cient to Justify refusal to permit ex¬ 
ecutor to qualify, since the law pre¬ 
sumes honesty and fair dealings un¬ 
til the contrary has been shown.—^ 
Ruechler v. Rubbathen. supra. 

0$, X.T.—In re Cohen’s Will, 2 K. 


T.S.2d 764, 254 App.Dlv. 571. af¬ 
firming 298 N.T.S. 368, 164 Mlsc. 
98. and affirmed 18 N.E.2d 111, 278 
N.T. 684. 

Btziot oonstrnotioA 
The disqualifleation of the right 
to act as an estate flduciary because 
of conviction of a crime is an addi¬ 
tional punishment inflicted on the 
individual for the offense, and must 
for that reason be strictly construed. 
—In re Cohen's Will. 298 N.T.S. 368. 
164 Mlsc. 98. affirmed 2 N.T.S.2d 764. 
254 App.Dlv. 571. affirmed 16 N.E.2d 
111, 278 N.T. 584. 

Oxime not felony nndea* state law 

(1) A person convicted in another 
Jurisdiction of a crime which is there 
a felony is not guilty of "felony" 
within Penal Law, and consequently 
such person is not a "felon" within 
Surrogate's Court Act so as to be 
incompetent to receive letters testa¬ 
mentary.—In re Cohen’s Will, 2 N.T. 
S.2d 764, 254 App.Dlv. 571, affirming 
298 N.T.S. 368, 164 Mlsc. 28, and 
affirmed 16 N.E.2d 111, 278 N.T. 584. 

(2) Conviction in federal court for 
felony does not disqualify nominee 
from acting as executor under state 
statute disqualifying "felon,” where 
offense was not felony under state 
law,—^In re Canter's Will, 281 N.T.S. 
872, 146 Mlsc. 123. 

67« N.T,—In re Canter’s Will, su¬ 
pra. 

Ckmvietlon for slagle criminal of- 
fenss of conspiracy to defraud Unit¬ 
ed States was held not to disqualify 
nominee as executor by reason of 
"dishonesty," where no other acts of 
dishonesty were proved.—In re Can¬ 
ter's Will, supra. 

|*'l»iahonesty’* ns referxtag cnly io 
I money nuittsm 

(1) Dishonesty within h statute 
declaring one incompetent to serve 
as an executor who, on proof, ie 
found by the surrogate to be incom¬ 
petent to execute the duties of auch 
I trust by reason of dishonesty, means 
I dishonesty in money matters from 
I which a reasonable apprehension 
I may be entertained that tbe funds of 
^Uis estate would not be safe in the 
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hands of the executor.—Matter of 
Latham. 130 N.T.S. 636,. 146 App.Dlv. 
849. 

(2) Where record did not reveal 
that crime for which applicant for 
letters testamentary was convicted 
involved money matters, applicant 
was not disqualifled to receive let¬ 
ters by reason of "dishonesty" with¬ 
in Surrogate's Court Act, since "dis¬ 
honesty" contemplated by statute re¬ 
ferred to dishonesty in money mat¬ 
ters.—In re Cohen's Will, 2 N.T.S.2d 
764, 264 App.Dlv. 571. affirming 298 
N.T.S. 368, 164 Misc. 98. and affirmed 
16 N.E2d 111, 278 N.T. 584. 
Brtcxmiagling of funds 
The fact that an attorney has in¬ 
termingled his own funds with those 
of a client does not of itself show 
such dishonesty as to disqualify him 
from acting as executor.—Matter of 
Haag, 165 N.T.S. 401, 99 Mlsc. 164. 

68. Ill.—Clark v. Patterson, 73 N.E. 
806. 214 Ill. 533. 106 Am.S.R. 127, 
affirming 114 Ill.App. 312. 

Ky.—^Berry v. Hamilton, 12 B.Mon. 
191, 64 Am.D. 615. 

Bennal Immorality is not ground 
of rejection.—Clark v. Patterson. 73 
N.E. 806, 214 Ill. 633, 106 Am.S.R. 
127. 

68. Ala.—^Nichols y. Smith, 66 So. 
80, 186 Ala. 587. 

N.T.—In re Flood's Will. 140 N.E. 
936, 236 N.T. 408, reversing 193 
N.T.S. 693, 206 App.Dlv. 602. 

70. Cal.—In re Kelley's Estate, 186 
P. 1041, 182 Cal. 81. 

Bisoonrtssy 

Showing that the executor named 
In a will was not courteous to testa¬ 
tor’s widow and disregarded her re¬ 
quests or wishes concerning the se¬ 
lection of an attorney to advise him 
in administration is no support of 
the claim that he is incompetent to 
act as executor by reason of want 
of integrity.—^In re Kelley’s Estate, 
supra* 

7U Conn.—Appeal of Smith, 24 A*. 
278,. 61 Oonh* 420, 16 1..R.A* 688. 
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narlly no ground for rofuflng litu* I'l'n lottora toota- 
montary, although It may bo propor to roquire a bond or 
other ooeurKy. 

Mere poverty, or even insolvency, constitutes no 
legal cause for refusing the executorship to the tes¬ 
tator’s chosen appointee,'^^ and courts have thus re¬ 
spected the testator's choice even where the insol¬ 
vency occurred after the testator’s death.^* A for¬ 
tiori it is no ground for withholding letters that the 
person named as executor is worth less than the tes- 
tator*^^ or is indebted to the estate.78 However, 
courts of equity have intervened in consequence of 
the hardships thus inflicted on creditors and lega¬ 
tees, and appointed receivers under strict judicial 
direction, restraining the bankrupt or insolvent from 
committing acts injurious to the estate,^® or they 
have required the insolvent executor to furnish se- 
curity,77 further the court may refuse letters unless 
a bond is given,although aside from statute they 
have hesitated to control the executor thus, where 
it was shown that the testator made his choice while 
fully aware of his appointee’s insolvency.*^® 

d. Interest Adverse to Estate 

The fact that one nominated ae executor haa In- 
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tereete adveree to the eetate or legatees under the will 
does not neceesarlly disqualify him, but under statute 
or otherwise he may be held disqualified where he Claims 
for himself property given by the will to others or where 
he Is engaged In litigation hostiie to the estate. 

A person is not rendered incompetent to act as 
executor of an estate because he claims individually 
property which ostensibly belongs to the estate,®® 
and the fact that the person nominated as executor 
has some claim or interest adverse to that of the 
estate or legatees under the will will not in itself 
serve to disqualify him.®i On the other hand, it 
has been held that one claiming property which the 
will directs to be sold and the proceeds thereof di¬ 
vided is not a suitable person to execute the will,®* 
unless he renounces such right.®® It has been held 
that a person named in the will as one of the ex¬ 
ecutors should not receive letters testamentary dur¬ 
ing the pendency of a suit by him on a claim against 
the estate ;®^ but it has also been considered that no 
disqualification of an executor results from the fact 
that he is the executor of a prior executor between 
whom and the estate of the testator there are un¬ 
settled accounts, or that he is a trustee under the 
will of a large amount of real and personal estate 


72. Ky.—Berry v. Hamilton, 12 B. 
Mon. 191, 64 Am.D. 616. 

N.T.—Matter of Rlede, 122 N.Y.S. 
600. 138 App.Div. 88. affirmed 95 
N.B. 1127, 201 N.T. 696. 

23 C.J. p 1026 note 84. 

73. La.—Gourjon's Succession. 7 
Bob. 422. 

74. N.Y.—Grubb v. Hamilton, 2 
Dem.Surr. 414—Ballard v. Charles- 
worth, 1 Dem.Surr. 601. 

76. Mich.—Breen v. Kehoe, 106 N. 
W. 28, 142 Mich. 68. 118 Am.S.R. 
658, 1 L.R.A.,N.S., 349. 

N.Y.—In re Rosenfeld's Estate, 284 
N.Y.S. 491, 167 Misc. 686. 

23 C.J. p 1026 note 97. 

73. N.Y.—Elmendorf v. Lansing, 4 
Johns.Ch. 662. 

S.C.—Stairley v. Rabe, 16 S.C.Eq. 22. 

77. N.Y.—Mandeville v. Mandoville, 
8 Paige 476. 

7a N.Y.—In re Flood's Will, 140 N. 
E. 986, 236 N.Y. 408, reversing 198 
N.Y.S. 698, 206 App.Div. 602. 

7a Ky.—Bowman v. Wootton, 8 B. 
Mon. 67. 

23 C.J. p 1026 note 1. 

sa Ala.—Marcus v. McKee, 161 So. 
466, 227 Ala. 677, citing Ooxpns 
gnila 

N.M.—^Woodson v. Raynolds, 76 P.2d 
34, 38, 42 N.M. 161, citing Ooq>«8 
Jttxla 

Or.—In re Workman's Estate. 49 P. 
2d 1186, 11Z% 161 Or. 476, quoting 
Oospus Jnila. 

28 C,J. p 1027 note 6. 

VU U.8.—U. 8. Nat. Bank ft Trust 

880Jr.S.-«8 


Co. of Kenosha. Wis. v, Sullivan. 
C.C.A.Wis., 69 F.2d 412. 

Mlnn.~In re Betts* Estate. 240 N.W. 
904, 186 Minn. 627, reversed in part 
on other grounds 243 N.W. 58, 186 
Minn. 627. 

Or.—In re Workman’s Estate, 49 P. 

2d 1136, 161 Or. 476. 

Utah.—Welsh. Driscoll ft Buck v. 
Buck. 232 P. 911, 64 Utah 679. 

malm of oorporatton la wtaloh eaecup^ 
tor a stookholder 

One was held not disqualified to 
act^ as executor under will with re¬ 
spect to claim against the estate by 
corporation in which he was a stock¬ 
holder.—Welsh, Driscoll ft Buck v. 
Buck, supra. 

Creditor 

Under will and trust agreement, 
bank, although creditor of estate, 
may be entitled to act as executor.— 
U. S. Nat. Bank & Trust Co. of Ken¬ 
osha, Wis. v. Sullivan, C.C.A.W1B., 69 
F.2d 412. 

Koaest olaim 

Claim individually, by person nam¬ 
ed as executor in will, to property 
which other legatees insist belongs 
to estate, does not show want of 
integrity or disqualify him from 
serving as executor, if adverse claim 
is honestly made.—^In re Workman's 
Estate. 49 P.2d 1136, 151 Or. 476. 
3teetive officer of oorporattoa deal¬ 
ing with estate 

Executor appointed in will who 
was inactive officer and held qualify¬ 
ing shares in corporation which held 
trust deed for property belonging to 
testator was held not diequelified, 
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where executor had little interest in 
corporation and knew little about it, 
no controversy regarding trust prop¬ 
erty was shown, and there was no 
refusal by corporation to furnish 
written declaration of trust.—In re 
Workman's Estate, supra. 

XndebtednesB to estate as affecting 
the eligibility of one nominated as 
executor Is discussed supra subdivi¬ 
sion c of this section. 

88. Mo.—^Arrington v. McCluer, 84 
S.W.2d 67, 326 Mo. 1011. 

83. Mo.—^Arrington v. McCluer, su¬ 
pra. 

84. Mass.—Cogswell v. Hall. 67 N.E. 
638, 183 Mass. 675. 

23 C.J. p 1027 note 6. 

“Vasnitable*’ within etatnte 
Where it appears that by pending 
litigation one named in the will as 
executor is put in a position of hos¬ 
tility to numerous legatees and their 
interests, and that the latter are In 
an attitude of ill will toward such 
nominee, he is “unsuitable" within 
the meaning of statutory provisions 
requiring an executor to be “suitable 
and competent." and his application 
for letters should be denied.—In re 
Holterman's Estate, 282 N.W. 182, 
203 Minn. 519. 

Jbegal iBoompetsnojr 

Person nominated as executor, 
whose duties would require him to 
prosecute, on behalf of adversary 
litigants, suit which he would de¬ 
fend as individual, was not “legally 
competent".—In re BloohowiU* Es¬ 
tate. 246 N.W. 440, 124 Neb. 110. 
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respecting which there are unsettled accounts, ot 
that a lawsuit is pending between him and the es-* 
tate of the testator, respecting the title of certain 
real estate which he holds adversely to claimants 
under the will of such testator.®® A person is not 
disqualified as executor because he claims the bene¬ 
fit of a contract between himself and the testator, 
although there is strong evidence that the testator 
was of unsound mind at the time of the execution of 
the contract, and by such contract the executor se^ 
cured great pecuniary advantage to the detriment 
of the estate.®® A surviving husband^s renunciation 
of devises and bequests made to him in the will and 
election to take his legal rights in lieu thereof is not 
in itself so hostile to the will as to preclude his qual¬ 
ifying as executor,®7 but administration of an es¬ 
tate will not be granted to one who has entered into 
a contract with the heirs to renounce, and has re¬ 
nounced, letters testamentary.®® 

6. Mental Incompetence 

Mental Incompetence diequallflea a nominee for an 
executor! hip. 

Idiots and lunatics are incapable of becoming ex¬ 
ecutors.®® Letters may be refused to one who is 
in fact incompetent, although he has never been 
adjudged to be so,®® and it is also proper to refuse 
to issue letters to one who is unable, by reason of 
incurable bodily disease, to understand his duties 
sufficiently to safeguard the interests of the estate.®^ 
Under some statutes there is a disqualification in 
case of want of understanding,®® by which is meant, 
however, a lack of intelligence,®® and not mere ig¬ 
norance of legal rights.®^ 


f. Alienage or Nonreeideiice 

In the absence of contrary statute neither nonreei* 
dance nor alienage disquallflee a testamentary nominee 
ae executor, although either may under statutes dis¬ 
qualify him or commit the matter to the discretion of 
the court. 

Except as the rule may be changed by statute, one 
nominated in the will as executor may qualify al¬ 
though he is a nonresident®® or an alien.®® 

Under some statutes it has been held discretionary 
with the court to appoint a nonresident or alien ex¬ 
ecutor or to refuse to do so,®^ and under statutes 
of this character it has been held that the testator's 
nomination is entitled to substantial consideration 
even though the nominee be a nonresident,®® al¬ 
though the fact of nonresidence is a factor against 
his appointment.®® Under other statutes it has been 
held that a nonresident alien may not qualify as 
executor.^ Under statutes requiring the court to 
appoint as executor the person named as such in the 
will provided he appears and submits himself to the 
jurisdiction of the court, the fact that one is not a 
permanent resident of the state but is there only for 
the purpose of administering on the estate of the 
decedent does not disqualify him.® Under statutes 
providing that no person not a citizen of the United 
States and a resident of the state shall be “appoint¬ 
ed” as a personal representative of an estate, it has 
been held that a nonresident designated as execu¬ 
tor by will may qualify as executor, since such stat¬ 
utes refer exclusively to appointments by the courts 
of administrators and not to testamentary designa¬ 
tions of executors.® Under statutes in terms for¬ 
bidding nonresidents to act as executors, but also 
providing that if a nonresident is named in the will 


Sa. R.I.—Perry v. DeWolf, 2 R.I. 
103. 

aa. N.T.—^Matter of Gleason, 41 N. 

Y.S. 418, 17 Misc. 610. 
ar. Md.—Tlllinghast v. L.amp, 176 
A. 629, 168 Md. 34. 

aa. N.Y.—In re Johnston’s Will, 299 
N.Y.S. 43, 164 Misc. 412. 

aa. Ala.—Kidd v. Bates. 23 So. 734, 
120 Ala. 79, 74 Am.S.R. 17. 41 L. 
R.A. 154. 

N.Y.—McGregor v. McGregor, 3 Abb. 
Dec. 82, 1 Keyes 133, 33 How.Pr, 
466. 

SOI. K.Y.—In re Leland. 114 N.E. 854, 
219 N.Y. 387, affirming 161 N.Y.S. 
316, 175 App.Div. 62. reversing 160 
N.Y.S. 372. 96 Miso. 419. 

ai. N.Y.—^In re Leland, supra. 

aa. N.Y.—Matter of Leland, 161 N, 
Y.S. 816, 176 App.Dlv. 62, revers¬ 
ing 160 N.Y.& 872, 96 Misc. 419, 
and affirmed 114 N.E. 864, 219 N.Y. 
887. 


93. Cal.—Li Po Tai’s Estate, 41 P. 
486, 108 Cal. 484. 

N.Y.—Matter of Manley. 84 N.Y.S. 

258, 12 Misc. 472. 

23 C.J. p 1026 note 86. 

94. N.Y.—In re Shilton, Tuck Burr. 
78. 

96. Cal.—Brown's Estate, 22 P. 233, 
80 Cal. 381. 

N.J.—In re Acker, 62 A. 656, 70 N.J. 
Eq. 669. 

23 C.J. p 1026 note 88. 

"Uader the general mle, and inde¬ 
pendent of statute, a nonresident of 
the state in which the will is admit¬ 
ted to probate may qualify and act 
as executor.”—^Hecht v. Carey, 78 P. 
706, 706, 18 Wyo. 164, 110 Am.S.R. 
891. 

96. Mich.—Breen v. Kehoe, 106 N. 
W. 28, 142 Mich. 68, 113 Am.S.R. 
668, 1 L.R.A.,N.S.. 849. 

28 C.J. p 1026 note 88. 

ireareeldent alien may qualify.— 
Breen v. Kehoe, supra. 
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97. Mich.—Breen v. Kehoe, supra. 
Wis.—Cutler v. Howard, 9 Wis. 309. 

Nature of duties to be performed 
for a particular estate is a proper 
consideration for the court in the 
exercise of its discretion relative to 
appointment of a nonresident execu¬ 
tor.—In re Gray's Estate, 208 N.W. 
368, 201 Iowa 876. 

Abuse of diseretion not shown 
Iowa.—In re Gray's Estate, supra. 

98. Iowa.—In re Gray's Estate, su¬ 
pra. 

99. Iowa.—In re Gray's Estate, su¬ 
pra. 

1. N.Y.—Matter of Taylor, 3 Redf. 
Surr. 269. 

28 C.J. p 1026 note 89. 

8. Cal.—In re Kelley’s Estate, 186 P. 
1041, 182 Cal. 81—Brown's Estate, 
22 P. 238, 80 Cal. 881. 

3. Fla.—In re Sherman's Estate, 1 
8o.2d 727, 146 Fla. 643. 
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as executor he may qualify within a specified time 
of the removal of such disability, it has been held 
that the residence required for qualification as ex¬ 
ecutor is an actual residence and nothing more.^ 

It has been said that, in determining whether one 
nominated in the will is qualified under statutes re¬ 
lating to residence, the rules for determination of 
residence should be applied liberally in favor of the 
nominee,6 and it has been held that the court should 
permit a testamentary nominee to qualify as exec¬ 
utor where he has been in the state for several days> 
and declared his intention to remain there even 
though prior thereto he was a resident of a different 
state.® 

What law governs. The eligibility of a nonresi¬ 
dent to act as executor of a domestic will should 
be determined by the law existing at the time the 
will take effect,^ and subsequent legislation affect¬ 
ing eligibility will not be construed retrospectively.* 

g. Infancy or liarital Status 

An Infant may be dealonatad at executor by the will 
but hit right to qualify It tutpended during minority. 
A married woman may qualify at executrix and common, 
law reatrlctlona formerly attaching to her righte In thit 
retpect, tuch at the requirement of the hutband't con¬ 
tent, have very generally been removed by atatute. 

While a testator may by will appoint an infant 
executor of his will, and such infant may become 
entitled to letters testamentary on attaining his ma¬ 
jority,® he may not qualify as executor during his 
minority.^® 

At common law and in the absence of statutory 
restriction a married woman nominated as execu¬ 
trix in the will may qualify as such,ii although it 
was at one time held that her husband’s consent was 


essential^^ and that on the marriage of a feme sole 
acting as sole executrix her husband became a joint 
administrator with her.^* In an early case discuss¬ 
ing the right of a feme covert to qualify as ex¬ 
ecutrix it was stated that the tendency of legisla¬ 
tion and of public sentiment was to expand rather 
than to restrict women’s rights,and under pres¬ 
ent statutory provisions a married woman may qual¬ 
ify as executrix,and where a feme sole does so 
qualify her subsequent marriage will not abate her 
right,i® unless the testator so provides, which it 
has been held he may validly do in respect of his 
widow nominated executrix without imposing an il¬ 
legal restraint against marriage.i'^ The purpose of 
statutes in terms conferring on married women the 
right to act as executrixes is not to confer a vested 
right which testator may not alter, but merely to 
remove restrictions formerly attaching to the right 
of a married woman to be an executrix.^* 

h. Official Status as Judge of Probate 

The official etatue of one at Judge of probate dlt- 
quallffet him from acting at executor within hit own 
Jurltdictlon. 

A probate judge or ordinary cannot act as execu¬ 
tor in the county of which he is probate judge, 
and a petition seeking his appointment may be dis¬ 
missed on demurrer.*® 

L Witness to Will 

It hat been both affirmed and denied that a tub- 
ecriblng wltneta to a will may qualify at executor there¬ 
under. 

Under some statutes, where the person named as 
executor in the will is also an attesting witness, he 
may be compelled to testify in probate proceedings, 
where his testimony is necessary to establish the 


i. N.M.—In re Cardoner*8 Estate. 
201 P. 1051, 27 N.M. 837, 18 A.L.R. 
676. 

5. Ky.—^Nunn v. Hamilton. 26 S.W. 
2d 526, 233 Ky. 663. 

Si Ky.—Nunn v. Hamilton, supra. 

7 . Ga.—Stevens v. Duncan, 7 S.E. 

2d 746, 189 Qa. 730. 

Vormar provlsioaa of law ooaatniad 
(1) Where testator died Sept 29, 
1934, before effective date of code 
of 1933, which codified for the first 
time an old statute making appoint¬ 
ment of nonresident as executor con¬ 
ditional on his being heir at law “of 
equal, greater or sole interest.” non¬ 
resident son of testator to whom 
one third of the estate was devised 
was eligible to serve as executor, 
under provisions of former codes 
which superseded the old atatute.— 
Stevens v. Duncan, supra. 

(3> Under fprimer code sections 


authorizing nonresidents to act as 
executor of resident’s will “when 
such executor has the interest in the 
estate of the deceased,” the word 
“the” before “interest” should be 
construed as “an.”—Stevens v. Dun¬ 
can, supra. 

& Ga.—Stevens v, Duncan, supra. 

9. Pa.—McKernan’s Estate, 14 Pa. 
Dist. 698. 

23 C.J. p 1026 note 80. 

10. N.Y.—In re Tippett's Will, 13 
N.Y.S.2d 971. 

Pa.—McKeman's Estate, 14 Pa.DlBt. 
693. 

28 C.J. p 1026 note 81. 

Qusllfyiag St eigtiteem nad s r stsints 
In Mississippi under statute eight¬ 
een years has been held the legal age 
for an executor, and if a testator di¬ 
rects that his son shall be executor 
when he becomes of age. he will be 
entitled to act as soon as ha arrives 
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at the age of eighteen years.—Chris¬ 
topher V. Cox. 26 Miss. 162. 
Administration of estate during mi¬ 
nority of nominated executor see 
infra § 1035. 

11. Me.—Stewart's Appeal, 56 Me. 
300. 

23 C.J. p 1024 note 78. 

IS. Me.—Stewart's Appeal, supra. 

13. Mass.—Barber v. Bush. 7 Mass. 
610. 

14. Me.—Stewart’s Appeal, 66 Me. 
300. 

15. Qa.—Bruce v. Fogarty, 186 S.E. 
463. 63 Ga.App. 443. 

16b Ga.—Bruce v. Fogarty, supra. 
17. Ga.—^Bruce v. Fogarty, supra. 
1& Ga.—Bruce v. Fogarty, supra. 

19. Ga.—^Marshall v. Walker, 170 8. 

El 267, 47 Ga.App. 196. 

23 C.J. P 1026 note 90. 

SCk Ga.—Marshall v. Walker, sttpva. 
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will, but the result is to disqualify him to act as 
executor, and such a statute has been held to dis¬ 
qualify a corporation named as executor, one of 
whose stockholders was an attesting witness whose 
testimony was necessary.^^ On the other hand, it 
has been held that a subscribing witness has no in¬ 
terest in the estate and would acquire none by ac¬ 
cepting an executorship, and therefore is not dis¬ 
qualified to act in such capacity^^ and that a trust 
company named as executor may qualify even 
though its officers or agents were subscribing vrit- 
nesses to the will.2^ 

J. Oorporations 

Broadly apoaklho, corporations possestino the roqut- 
alto charter powers may qualify as executors. The right 
of a successor or foreign corporation to act as executor is 
governed by statutory provisions under which such right 
may be affirmed or denied. 

While it was once held on technical grounds that 
a corporation could not act as executor,this doc¬ 
trine has been abrogated and it is now generally 
held that a corporation possessed of the appropriate 
corporate powers may qualify as an executor.** 
The right to act as executor is usually restricted to 
corporations of a fiduciary character,*and will or¬ 
dinarily be denied a corporation designated by the 
will as executor where its charter powers do not in¬ 
clude the right to act in such capacity;** but a 
corporation not of such character may qualify as 


executor where it is named in the will as residuary 
legatee and where the statutes permit such a eor- 
poration so named to qualify as an administrator 
cum testamento annexo.9* 

Successor corporations. Ordinairily a corporation 
succeeding to the rights and privileges of another 
by merger or otherwise succeeds to its rights to the 
office of executor.** Where a testator after the 
date of merger executes a will naming the former 
and merged corporation as executor, it has been 
held that its appointment as executor by the court 
is voidable, although not open to attack by a de¬ 
fendant in an action brought by the executor for 
the wrongful death of testator.** On the conver¬ 
sion of a state bank into a national bank, some au¬ 
thorities have held that the latter cannot qualify for 
an executorship conferred on the state l^nk,** al¬ 
though other authority has held that the national 
bank may act as executor under the designation of 
the state bank,** and it has been stated that the 
difference in the holdings arises in part from dif¬ 
ferences in the legislative policy of the states con¬ 
cerned, as favoring or not favoring continuance of 
trust powers on consolidation of corporations.** 

Domestic corporation in different county. The 
fact that a domestic corporation has its place of 
business in a county distant from that of the testa¬ 
tor’s residence does not disqualify it from becoming 
executor of his will.** 


ai. Ill.—Jones V. Grieeer, 87 N.B. 
295. 238 Ill. 183, 16 Ann.Cas. 787. 
followed in Fearn v. Postelthwaite. 
88 N.E. 1057, 240 111. 626. 

SOL Ill.—Olson V. Larson. ISO N.B. 
887, 820 Ill. 60 —^Scott v. O’Connor- 
Couch. Ill N.E. 272, 271 Ill. 396, 
Ii.R.A.1916D 179. 

88« Ind.—^Farmers* Loan ft Trust 
Co. of Columbia City v. Security 
Trust Co. of Indianapolis, 188 N.B. 
97. 79 Ind.App. 587. 

B4. Ind.—Farmers* Loan ft Trust 
Co. of Columbia City v. Security 
Trust Co. of Indianapolis, supra. 

as. Md.—Georgetown College v. 

Browne, 34 Md. 450. 

14a C.J. p 295 note 43. 

atk' Conn.—Equitable Trust Co. V. 

Plume, 103 A. 940, 92 Conn. 649. 
N.T.—^Ib re Rath’s Estate, 176 N.Y.S. 
887, 107 Misc. 598. 

28 C.X P 1026 note 92—14a C.J. p 
295 note 84. 

Vroat oompaaies may act as exe¬ 
cutors and as trustee under express 
statutory provisions.—^Mahoney v. 
ilcBlmey, 84 P,2d 600, 184 Okl. 76. 

87. N.T.—In re BSsmOnd’s WUl, 268 
. K.TJS, 961, 146 MM,. 608. 


aa Md.—Oerman-American Bank v. 

Kopp, 103 A. 1009, 132 Md. 422. 

23 C.J. p 1026 note 98. 

aa N.Y.—In re Esmond’s Will. 268 
N.Y.S. 961, 144 Misc. 609. 

▼alldliy of provlstons la will 

Provisions of will naming corpora¬ 
tion as executor, directing it to Invest 
specified sum for named individual 
for life, and that principal should 
remain corporation’s property, held 
valid.—^In re Elsmond’s Will, supra. 

aa Cal.—In re Barrelro’s Estate, 13 
P.2d 1017, 126 CaLApp. 158. 

N.Y.—In re Bergdorf, 99 N.B. 714, 
206 N.Y. 309. affirming 183 N.Y.S. 
1012, 149 App.Div. 629. 
OoasoUdattoB dnxlag UfstlaM of tss- 
tatxla 

Where national bank named exe¬ 
cutor was consolidated with another 
bank during testatrix’s lifetime, con¬ 
solidated bank could qualify as exe¬ 
cutor.—^Mueller v. First Nat. Bank, 
166 S.B. 662, 171 Ga. 845. 

TallAlikr gf gtabttio for ggoaoBMoa of 
rtglits B pima 

Cal.—^In re Barrsiro’s Estate, 18 F.2d 
1017, 126 CalJMM9. 168. 

8L N.Y.—In re Barmeier*s Estate, 
288 N.Y.S, 818, 248 App.X>tv. 686, 
modifying 282 N.Y.S. 686, 166 Mise. 

93i& 


667, and affirmed 6 K.E.2d 361, 272 
N.Y. 601. 

38. Masa—Petition of Common- 
wealth-Atlantic Nat. Bank of Bos¬ 
ton, 144 N.B. 443, 249 Mass. 440. 
Va.—^Hofheimer v. Seaboard Citizens* 
Nat. Bank of Norfolk, 163 S.E. 656, 
164 Va, 392, affirmed 166 S.E. 681. 
154 Va. 896, and certiorari denied 
Seaboard Citisens* Nat. Bank of 
Norfolk V. Hofheimer, 61 S.Ct. 648, 
283 U.S. 866, 76 L.Ed. 1462. 

Deslgnatloa as exeoator aot **piop. 
erty right*’ 

Naming of trust company as exe¬ 
cutor in will was not a thing which 
passed as property or an asset when 
trust company was converted into 
national bank, or when that bank 
was consolidated Into another na¬ 
tional bank, designation as executor 
not conferring any property right.— 
Petition of Commonwealth-Atlantic 
Nat Bank of Boston. 144 N.B. 448, 
249 Mass. 440. 

88. S.C.—ditlsens ft Southern Nat 
Bank of South Carolina v. Conner, 
11 aB.2d 271, 196 S.C. 208, 181 A. 
L.R. 748. 

86. 8.Ck—*01tiseBS ft Southern Nat 
Bank of South Carolina v. Conner, 
supra. 

88b Ind.—•Ihsmeiio* Loan ft Tfiigt 
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Foreign corporations. The right of foreign cor¬ 
porations to act ae executors of domestic estates 
depends on the public policy of the forum as mani¬ 
fested in its legislative enactments. Where such 
policy permits the designation of such a corpora¬ 
tion, and testator has nominated one as his execu¬ 
tor, it is erroneous to refuse it appointment on the 
ground of nonresidence,®® and where the statutes 
broadly authorize a trust company incorporated un¬ 
der the laws of the forum to be an executor and 
provide that a foreign corporation whose articles 
empower it to act as executor shall on qualification 
in the forum enjoy the same privileges as a domes¬ 
tic corporation, a foreign corporation nominated by 
a domestic testator may act as executor of his 
will.®^ On the other hand, a foreign corporation 
may not qualify as executor of a domestic will 
where it is expressly or by necessary implication 
prohibited from doing so by the statutes of the for¬ 
um.®® Where the statutes of the forum permit 
foreign corporations to transact only such business 
as may be transacted by domestic corporations or¬ 
ganized under the general corporation law, and 
where domestic corporations organized under such 
law are not permitted to act as executors, the courts 
will not permit a foreign corporation to qualify as 
executor even though it was so designated by the 
testator and is by the laws of its creation empow¬ 
ered to act as executor.®® 

§ 29. Acceptance or Renunciation 

a. In general 

b. Time and manner of acceptance or 

renunciation 


c. Effect of renunciation 

d. Retraction of renunciation 

Oh In General 

A tastatnentary nominee la ordinarily free to accept or 
ranounea an axacutorehip, but it has baan hald that ha 
may not ranounca for a consideration. 

Renunciation, as it has been defined with refer¬ 
ence to the executor of a will, is an act whereby 
a person named in a will as executor declines to 
take on himself the burden of that office.^® A per¬ 
son nominated as an executor cannot be compelled 
to act as such,®i but the office may be accepted or 
refused at discretion,^® and acceptance of the office 
is essential to constitute one nominated by testa¬ 
tor, executor of his will.^® If the nominee does 
accept the executorship he should carry out the 
trust in accordance with law.^^ An executor has, 
however, no right to the property of the testator un¬ 
less he accepts the executorship.^® The right of 
renunciation is available only in the tribunal of the 
testator's domicile, and after the executor has qual¬ 
ified as such in that tribunal a renunciation in an 
ancillary jurisdiction is void.^® While it has been 
said that one should either accept entirely or not 
at all,®7 it has also been held that the nominated 
executor may impose conditions on his acceptance,^® 
and that an executor may accept the office free of 
illegal conditions sought to be imposed by the tes¬ 
tator.®® 

Renunciation for consideration. It has been con¬ 
sidered that a renunciation of executorship,®® or 
an agreement to renounce®^ in consideration of 
some benefit to the person named as executor, is 


Co. of Columbia City v. Security 
Trust Co. of IndianapoliSp 138 N.E. 
97, 79 Ind.App. 637. 
ae. Arls.—In re Liawrence’s Estate, 
85 P.2d 46, 68 Aris. 1. 

37. Arlz.—In re lAwrence’s Estate, 
supra. 

sa N.T.—Matter of Avery, 92 N.T. 
S. 974, 46 Mlsc. 629. 

Trust company orffunlssa under 
federal law is not eligible to accept 
a testamentary nomination as exe¬ 
cutor under statutes forbidding any 
corporation to be so nominated un¬ 
less subject to supervision of the 
state banking department, where 
such corporation was not so subject, 
and this was true although the will 
was executed prior to the enactment 
of such statute, where the testator 
died after Its enactment.—In re 
Trust Companies Organised under 
Federal Law, 8 Pa.Dist. A Co. 481. 

38. Conn.—Farmers' L. & T. Co. ▼. 
Smith, 6t A. 609, 74 Conn. 626. 

14a C.J. p 1887 note 48. 


4a N.J.—In re Maxwell, 3 N.J.Eq. 
611, 614. 

41. N.T.—In re Chapin's Will, 3 N. 

Y.S.2d 932. 167 Misc. 388. 

S.C.—Beacham v. Ross, 2 S.E.2d 690, 
190 S.C. 219. 

23 C.J. p 1028 note 12. 

Befusal for cause 

Representative of estate is not re¬ 
quired to accept office as such if 
office Is encumbered with personal 
liability to action for libel appearing 
on face of will.—In re Payne's Es¬ 
tate. 290 N.Y.S. 407, 160 Misc. 224. 
48. Mo.—State ex rel. Abercrombie 
V. Holtcamp, 186 S.W. 201, 267 Mo. 
412, Ann.Ca8.1918D 464. 

23 C.J. p 1028 note 18. 

43. N.J.—Donnelly v. Slaughter, 168 
A. 762, 114 N.J.Eq. 802, affirmed 
174 A. 607, 116 N.J.Eq. 642. 

44. S.C.—Beacham v. Rosa, 2 S.E.2d 
690, 190 S.C. 219. 

45. Ind.—Calloway v. Doe, 1 Blackf. 
872. 

4a Mo.-—State v. Holtcamp„ 185 a 

9.J?> 


W. 201, 267 Mo. 412, Ann.Cas.l918D 
464. 

Pa.—Ross V. Barclay, 18 Pa. 179, 66 
Am.D. 616. 

47. Mo.—State v. Holtcamp. 186 S. 
W. 201, 267 Mo. 412, Ann.Cas.l918D 
464. 

Pa.—Ross V. Barclay, 18 Pa. 179, 66 
Am.D. 616. 

28 C.J. p 1028 note 14. 

4a N.Y.—In re Chapin's Will. 8 N. 
T.S.2d 932. 167 Misc. 388. 

48. Pa.—In re Schwalbe’s Estate, 26 
Pa.Di8t. & Co. 131. 

50. N.Y.—Staunton v. Parker, 19 
Hun 66. 

23 C.J. p 1028 note 19. 

51. Mont.—In re Cummings' Estate, 
298 P. 360, 362, 89 Mont 406, cit¬ 
ing Corpus Juris. 

23 C.J. p 1028 note 20. 

Invalidity of sutlrs ooutraet 

Where contract in which party re¬ 
nounced executorship contained 

single consideration, and therefore 

was not severable. Illegality of 
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void as against public policy and unenforceable; but, 
on the other hand, a renunciation in consideration 
of a share of the commissions from a coexecutor 
has been upheld as legal.^^ 

b. Tima and Manner of Aoceptance or Banund- 
ation 

One ehould eocept an execotorehip within a reaaon- 
able time, but may renounce at any time prior to ac¬ 
ceptance. Ae a rule neither acceptance nor renunciation 
need be made In any aet or formal manner, but may be 
Implied from clrcumetancee or acta In pale, although 
it hae been held that a renunciation ehould be formal or 
of record. 

One designated by will as executor is entitled to 
a reasonable time within which to accept, and where 
he does so without undue delay will not be deemed 
to have waived his rights.®^ The right of an execu¬ 
tor to renounce is unlimited only so long as he has 
not proved the will, or done any act as executor, 
or otherwise accepted the office,®^ but the court may 
permit him to renounce after acceptance, although 
he has no longer an absolute right to do so.®® 
Although there may be a formal acceptance or 


renunciation in writing of the office of executor,’®® 
and, in case of renunciation, a formal act is some¬ 
times required under statute,®7 the more general 
view is that an acceptance or renunciation may be 
by matter in pais,®® and no formal or particular act 
of the person named as executor is necessary.®® 

What constitutes acceptance. Any acts of the 
executor with relation to his decedent’s estate show¬ 
ing his intention to assume the trust confided to him 
may evidence an election to take the office.®® An 
intention to accept is sufficiently evidenced by prov¬ 
ing the will,®i taking out letters testamentary,®® 
taking the oath of office as executor,®® and giving 
bond,®® and where the executor intermeddles with 
the estate he loses his right to renounce, and may 
be compelled to take up probate;®® but mere inac¬ 
tion or delay, unaccompanied by intermeddling, can¬ 
not amount to an acceptance,®® neglect affirmatively 
to renounce appointment as executor does not fore¬ 
stall a subsequent renunciation if meanwhile the 
nominee has not acted in such a way as to indicate 
his acceptance of the office,®*^ and one named as ex- 


agrreement to renounce executorship 
rendered entire contract void.—In re 
Cumminsrs* Estate. 298 P. 360, 89 
Mont 406. 

Md.—Ohlendorf v. Kanne, 8 A. 

861, 66 Md. 496. 

58. Ill.—See In re McClary’s Will. 

32 N.E.2d 316, 308 llLApp. 668. 

Okl.—Secrest v. Secrest, 294 P, 91, 

146 Okl. 236. 

Wash.—State ex rel. Lauridsen v. 

Superior Court for King County. 

37 P.2d 209. 179 Wash. 198. 96 A. 

L..R. 819. 

CN>od canso for delay, as where the 
nominee is in excusable ignorance 
of his designation and proceeds with 
due dispatch after learning thereof, 
precludes waiver of rights and war¬ 
rants appointment.—Secrest v. Se¬ 
crest, 294 P. 91, 146 Okl. 236. 

XMLay uatU ooateit showed aeoes- 
Blty for probate 

Where testator's property, except 
fifty dollars in bank, was transferred 
by him to his wife after execution 
of his will and before his death, and 
the widow after the death did not 
seek to probate the will until forced 
to do BO by subsequent conduct of 
contestant in bringing action to set 
aside testator's deed to bis wife, by 
failing to file the will for probate 
within thirty days after testator's 
death the court in its discretion v^as 
justified in holding that his widow 
did not forfeit her right to letters 
testamentary under code provisions 
and had not renounced her right to 
such letters^—In re Vernon's Estate, 
137 P. 11, 132 GsA 91. 


54. Mass.—Sears v. Dillingham, 12 
Mass. 368. 

23 C.J. p 1028 note 17. 

55. N.C.—Sawyer v. Dozier, 27 N.C. 
97—^Mitchell v. Adams. 23 N.C. 298. 

Pa.—Malone's Estate. 9 Pa.Dlst. 116. 
56b Mo.—State v. Holtcamp, 186 S. 
W. 201, 267 Mo. 412, Ann.Cas.l918D 
464. 

N.Y.—In re Cornell. 41 N.T.S. 266, 
17 Misc. 468. 

57. N.Y.—Staunton v. Parker, 19 
Hun 66. 

23 C.J. p 1028 note 23. 

58. Mo.—State ex rel. Abercrombie 
V. Holtcamp, 186 S.W. 201. 267 Mo. 
412. 

N.J.—Donnelly v. Slaughter, 168 A. 
762, 763. 114 N.J.Eq. 302, quoting 
Oorpua Juris, and affirmed 174 A. 
607, 116 N.J.Eq. 642. 

23 C.J. p 1028 note 24. 

59. Va.—Thornton v. Winston, 4 
Leigh 162, 31 Va. 162. 

60. N.J.—^Donnelly v. Slaughter, 168 
A. 762, 763, 114 N.J.Eq. 302, quot¬ 
ing Gk>zpns Juris, and affirmed 174 
A. 607, 116 N.J.Eq. 642. 

23 C.J. p 1029 note 26. 

61. Md.—Decker v. Fahrenholti, 68 
A. 1048, 72 A. 839, 107 Md. 616. 

23 C.J. p 1029 note 27. 

60. Md.—Hanson v. Worthington, 12 
Md. 418. 

N.C.—Worth v. McAden, 21 N.C. 199. 

68. N.Y,—Seaman v. Jamison, 181 
N.Y.8. 166, 146 App.Div. 428— 

Oafceshott v. Smith. 98 N.Y.8. 669, 
104 App.Div. 884, affirmed 78 N.E. 
1108, 186 N.Y. 688. 

Pa.—Bowman's Appeal, 62 Pa. 166. 


64. Mass.—Sears v. Dillingham, 12 
Mass. 368. 

65. Md.—Decker v. Fahrenholtz, 68 
A. 1048, 72 A. 339, 107 Md. 616. 

23 C.J. p 1029 note 34. 

66. N.J.—Donnelly v. Slaughter, 168 
A. 762, 114 N.J.Eq. 302, affirmed 
174 A. 607, 116 N.J.Eq. 642. 

Pa—In re Ralston, 28 A. 189. 168 
Pa. 646. 

Wis.—In re Howey's Estate, 266 N. 
W. 620. 216 Wis. 94. 

Bstoppal not shown 

That bank nominated as executor 
of estate immediately prior to bank 
holiday tendered resignation about 
four months later when bank was 
closed permanently, did not estop 
bank from denying it had ever acted 
as executor or accepted appointment. 
—In re Howey's Estate, supra 

67. Wis.—In re Howey’s Estate, su¬ 
pra 

Dstermiaatlou as to aooeptaaoo by 
bank closed after uomliuitiou 

(1) In determining whether bank 
which was nominated executor imme¬ 
diately prior to national bank holiday 
accepted executorship, it would be 
presumed that bank did not act in 
way which would be violation of spir¬ 
it of emergency rules under which it 
had been placed by proclamation of 
president, and in way which would 
act as detriment to its creditors, and 
subsequently appointed administra¬ 
tor hod burden of proving by concrete 
evidence acceptance of executorship 
by bank.—^In re Howey's Estate, su¬ 
pra. 

(2) Evidence warranted finding 
that bank which failed to reopen aft- ^ 
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ecutrix of her husband’s will, who did not qualify 
as executrix or presume to act as such, cannot be 
held to have accepted the office merely by being 
made the grantee of land for which her deceased 
husband held a bond for a deed, where no estate 
funds were used to purchase it.®® One who is ap¬ 
pointed both executor and trustee under a will does 
not by accepting the trust accept also the executor¬ 
ship.®® 

What constitutes renunciation. Except as the 
rule may be altered by statutes to the contrary, no 
particular form of renunciation is required,*^® and 
without an express declaration to that effect one’s 
renunciation may be implied from circumstances,^^ 
and on such a showing the court may commit the 
trust to others, as discussed in subdivision c of this 
section infra. Renunciation may be implied from 
inexcusable delay in offering the will for probate,"^2 
or in seeking or qualifying for the office of execu¬ 
tor,^® or from assumption of a position inconsist¬ 
ent with that of an executor under the will,*^^ as 
where the nominee qualifies as administrator with 
the will annexed instead of as executor,*^® or takes 
a position antagonistic to rights conferred by the 
will.*^® Acting as administrator under due appoint¬ 
ment of the court is not to be deemed a renuncia¬ 
tion of the executorship under a will, should such a 
will be afterward proved and it has been held 
that filing a caveat or otherwise opposing the pro¬ 
bate of a will is not equivalent to a renunciation,^® 
although there is authority for the contrary view.*^® 
The election of a testator’s widow to take under 
statute instead of under the will does not preclude 
her from acting as executrix under the will.®® 

Record of renunciation. In some jurisdictions it 


has been required that a renunciation should ap¬ 
pear of record.®! 

c. Effect of Bemmeiation 

Renunciation of a tola executorship vacates the office 
and permits appointment of an administrator with the 
will annexed, and following renunciation by one of two 
or more executors ordinarily the other or others may 
accept and qualify. 

Renunciation has beqn said to effect a disclaimer 
of the title and office of executorship, including all 
its burdens, rights and powers.®® In case of re¬ 
nunciation by a sole executor, or all of several ex¬ 
ecutors, the administration is left vacant,®® and 
letters of administration with the will annexed may 
be issued to the renouncing executor or to others, 
as discussed infra § 1031. In case one of several 
executors renounces, letters testamentary are prop¬ 
erly issued to the other executor,®4 but the com¬ 
mon-law rule is that under such circumstances the 
executor who renounced does not finally lose his 
right to letters testamentary, but may secure such 
letters either jointly with the other executors, or 
in case of a vacancy, as where the acting executors 
died, resigned, or are removed, at any time before 
letters of administration with the will annexed have 
been issued,®® although it has been held that, where 
the probate court has issued letters testamentary to 
one of two executors named in the will, his power 
to appoint is exhausted and a subsequent petition by 
the declining executor cannot be entertained.®® 

d. Retraction of Renunciation 

Ordinarily one who renounces an executorship con¬ 
ferred by the will may retract his renunciation at any 
time before issuance of letters of administration, and 
retraction may also be permitted after qualification of 
another who subsequently dies, resigns, or is removed. 


er bankiner holiday and which was 
appointed executor did not accept 
executorship, so that funds of estate 
on deposit in bank when appoint¬ 
ment was made did not become as¬ 
sets in hands of bank which must 
be accounted for to subsequently ap¬ 
pointed administrator.—In re How- 
ey’s Estate, supra, 
ea Ill.—Gall V. Stoll. 102 N.E. 225, 
259 Ill. 174. 

23 C.J. p 1029 note 33. 

89. N.Y.—Cocks v. Barlow, 6 Redf. 
Surr. 406. 

VOl Mo.—S tate ex rel. Abercrombie 
V. Holtcamp, 186 8.W. 201, 267 Mo. 
412. 

'Pa.—Commonwealth v. Mateer, 16 
Serg. & R. 416. 

2S C.J. p 1029 note 36. 

71. Conn.—Ayres v. Weed. 16 Conn. 
291. 

28 C.J. p 1029 notes 87, 88. 

78. Cal.—In re Alfrey*s Estate, 88 
P.2d 291, 12 Cal.2d 265. 


I 73. Ind.—Abtiott v. Appleton, 169 N. 

1 E. 167. 86 Ind.App. 607. 

Iowa.—In re Van Vleck, 98 N.W. 667, 
123 Iowa 89. 

23 C.J. p 1029 note 38 [d]. 

74. Cal.—In re Phillips' Estate. 261 
P. 709. 202 Cal. 490. 

Befosal to slgii petition for probate 
Where contestant named as exe¬ 
cutor refused to sign petition for 
probate of will, he renounced right 
to serve as executor.—^In re Phillips' 
Estate, supra. 

75. Ky.—Briscoe v. Wickliffe, 6 
Dana 167. 

76. Iowa.—In re Van Vleck, 98 N.W. 
607, 123 Iowa 89. 

77. Ky.—Taylor v. Tibbatts, 13 B. 
Mon. 177. 

78. Ga.—Gaither v. Gaither. 23 Ga. 
621. 

N.J.—In re Maxwell, 8 N.J.Bq. 611. 

79. R.I.— Briggs v. Westerly Prob. 
Ct., 60 A. 336, 23 R.I. 125. 

28 C.J. P 1080 note 42. 
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80. Kan.—Tomb v. Bardo, 114 P.2d 
320. 163 Kan. 766. 

81. Ark.—Newton v. Cocke, 10 Ark. 
169. 

23 C.J. p 1030 note 43. 

88. N.J.—In re Horvath's Estate, 22 
A.2d 194, 19 N.J.Misc. 608. 

83. Va.—Thornton v. Winston, 4 
Leigh 152, 31 Va. 152. 

Renunciation as affecting testamen¬ 
tary power to sell real property see 
infra fi 279. 

84. N.Y.—Matter of Stevenson, 8 
Paige 420. 

Pa.—Miller v. Meetch, 8 Pa. 417. 
R.I.—Briggs v. Westerly Prob. Ct., 
60 A. 336. 23 R.I. 125. 

85. Ala.—Pruett v. Pruett, 32 So. 
638. 131 Ala. 578. 

28 C.J. p 1030 notes 48, 49. 

86. R.I.—Briggs v. Westerly Prob. 
Ct., 60 A. 336, 23 R.L 126. 
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As a general mle an execixtor nominated in the 
will who has renounced may retract his renuncia* 
tion and assume the office at any time before final 
issuance of letters to others,*^ and where* a coex¬ 
ecutor has renounced and the court has erroneous¬ 
ly refused to issue letters to the other coexecutor 
and appointed administrators with the will annexed, 
it has been held that the renouncing coexecutor may 
thereafter retract,although it has been consid¬ 
ered by some authorities that the acceptance of a 
retraction rests in the discretion of the probate 


court.^^ Where the designated executor has been 
excused from the office on his own request and due 
renunciation, and another has been appointed and 
qualified instead, the election once made is for the 
time being irrevocable.®^^ It has been stated that un¬ 
der such circumstances a fresh opportunity to ac¬ 
cept the office is afforded the declining executor^ 
whenever a vacancy occurs, especially should a new 
state of things arise, as in case of the death, resig¬ 
nation, or removal of. the person appointed in his 
stead,®^ although this has been denied.®® 


B. ADMINISTRATORS 


§ 30. Intestacy Requisite to Appointment 

The event of ordinary administration on the estate of 
a decedent and the appointment of an administrator 
necessarily Involves and Is based on a finding of In¬ 
testacy, the administrator deriving his power from the 
statutes and his appointment by the court. 

While there may of course be a grant of admin¬ 
istration with the will annexed, and the law also 
provides for various kinds of special administra¬ 
tion which recognize the existence or possible ex¬ 
istence of a valid will, it is a necessary prerequi¬ 
site to a grant of ordinary administration on the 
estate of a decedent that he should have died intes¬ 
tate.®® A grant of such administration necessarily 
involves, and is based on, a finding or adjudication 
of intestacy,®^ but such a determination does not 


preclude any party in interest from subsequently 
instituting proceedings to establish a will.®® More¬ 
over, the mere fact that there was a will in exist¬ 
ence at the time of appointment of an administra¬ 
tor does not necessarily deprive the court of ju¬ 
risdiction to make the appointment,®® or render the 
appointment void,®^ and the subsequent probate of 
a will does not invalidate the official acts of the 
administrator or destroy the jurisdiction of the 
court up to the time of probate.®® A grant of ad¬ 
ministration as in case of intestacy, where the de¬ 
cedent left a valid will which was not known of at 
the time, but is afterward produced and probated, 
is voidable only and not void;®® and the court may 
grant letters of administration although a purported 
will has been placed on file, where probate thereof 


87. Ky.—^Nunn v. Hamilton, 26 S. 
W.2d 526, 233 Ky. 663. 

Pa.—In re McNichol'a Estate, 127 A. 

461. 282 Pa. 187. 

23 C.J. p 1030 note 66. 

68. Ky.—^Nunn v. Hamilton, 26 S. 
W.2d 626. 233 Ky. 663. 

88. N.Y.—Matter of Baldwin. 60 N. 
T.S. 872, 27 App.Div. 506, appeal 
dismissed 53 N.E. 218, 168 N.Y. 
713—In re Cornell, 41 N.Y.S. 265, 
17 Misc. 468. 

28 C.J. p 1031 note 67. 

90. R.I.—Briggs v. Westerly Prob. 

Ct., 60 A. 336, 28 R.I. 126. 

28 CJ. p 1031 note 68. 

81. N.Y.—Hudson v. Gibbons, 6 
Wend. 224. 

Pa.—^llagher v. Gallagher. 6 Watts 
478. 

28 C.J. p 1081 note 69. 

88. Va.—Thornton v. Winston, 4 
I^igh 152, 81 Va. 162. 

88. Cal.—In re Danford's Estate, 238 
P. 76, 196 Cal. 889. 

Ga.—^Walden v. Mabnks, 174 S.E. 638, 
642, 178 Ga. 825, citing Corpam Jtu 
zlg. 

Iowa.—In re Whitehouse^s Estate. 
272 N.W. 110, 116, 228 XOWS 91, 
quoting Gorpas Jtuis. 

Ky.—Hite's Adm'r v. Gibson. 65 &W. 
2d 781,, 261 Ky. 661. 


N.M.—Baca v. Buel. 210 P. 671, 28 
N.M. 225. 

23 C.J. p 1031 notes 62-64. 

Presumption 

(1) Where letters of administra¬ 
tion were issued the day after de¬ 
ceased’s death, the presumption was 
that deceased's dying intestate was 
notorious or was proved.—Kaiser v. 
Ebersberger, Md., 19 A.2d 701, 188 
A.L.R. 1479. 

(2) Notorious intestacy as affect¬ 
ing time of application see infra i 
52. 

Validity of will 

The statute providing that letters 
of administration may not be granted 
where there is a will refers to a 
valid will.—In re Friedman’s Estate, 
299 N.Y.S. 103, 164 Misc. 440. 

Where deceased dies testate, the 
surrogate may not issue letters of 
administration in the absence of 
proof that will is invalid.—^In re 
Wedemeyer's Estate, 800 N.Y.S. 1201, 
268 APP.D1V. 766. 

94. Iowa.—In re Whitehouse's Es¬ 
tate, 272 N.W. 110, 116, 228 Iowa 
91. quoting Corpus Juris. 

Kan.—Weichold v. Day, 61 P.2d 1828, 
1382, 144 Kan. 488, quoting Corpus 
juris. 

28 C.J. p 1081 note 66. 
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85. Iowa.—In re Whitehouse's Es¬ 
tate, 272 N.W. 110, 116, 223 Iowa 
91, quoting Corpus Juris. 

Kan.—Weichold v. Day, 61 P.2d 1328, 
1332, 144 Kan. 432. quoting Cor¬ 
pus Juris. 

N.Y.—Bulkley v. Redmond, 2 Bradf. 
Surr. 281. 

86* Iowa.—Murphy v. Hahn, 223 N. 
W. 766, 208 Iowa 698. 

97. Alaska.—In re Person's Estate, 
7 Alaska 489. 

88i Wis.—Simpson v. Cornish, 218 
N.W. 193, 196 Wis. 126. 

8fc Iowa.—In re Whitehouse's Es¬ 
tate, 272 N.W. 110, 116, 228 Iowa 
91, quoting Corpus Juris. 

28 C.J. p 1032 note 67. 

WThsre euistenos of a valid will is 
not proved at tiaae of applioatiou for 
letters of administration and no docu¬ 
ment purporting to be an original 
will is in court, the probate court 
has Jurisdiction to appoint an ad- 
mlnistratpr, even though it may laUr 
have to revoke the letters of admin¬ 
istration should the existence of a 
valid will subsequently be established. 
—Di Bias! v. Di Blasl, 169 A. 477. 
114 Conn. 689. 
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has been denied but general letters of administra¬ 
tion granted during the pendency of a contest re¬ 
specting the probate of an alleged will are utterly 
null and void,^ and cannot be supported as a grant 
of administration pendente lite and letters of ad¬ 
ministration issued after a will has been admitted 
to probate and an executor qualified, and while the 
action of the court with respect to the will remains 
un revoked and unreversed, would seem to be nec¬ 
essarily void.* 

Other administrators. The appointment of ad¬ 
ministrators de bonis non is discussed infra §§ 
1016-1022, that of administrators with the will an¬ 
nexed in §§ 1031-1033, and that of temporary or 
special administrators infra §§ 1035-1039. 

Source of authority. The source of an adminis¬ 
trator’s power should be sought in the statutes® and 
he derives his authority primarily from his appoint¬ 
ment by the court,® in contradistinction to an execu- . 
tor who, as shown supra § 22, derives his powers 
primarily from the will which designates him. 

§ 31. Persona Entitled to Appointment 

since the righte of particular peraona to admlnlater 


on the eatatea of decedenta are not Inherent, lettere of 
adminlatratlon muat be granted to the peraona entitled 
and In the order preacribed by atatute. 

The right to letters of administration is statu¬ 
tory,^ not inherent,® and is a valuable right,® which 
may be given or withheld in the wisdom of the leg¬ 
islature.^® Since the rights of particular persons 
to administer on the estates of decedents are entire¬ 
ly regulated by statute,letters must be granted in 
the order and under the rules thereby prescribed 
where the person first entitled waives his right, ad¬ 
ministration should go to the next in statutory or¬ 
der of preference,^® and the right to appointment 
as administrator cannot be delegated to another to 
the exclusion of the person on whom the statute 
casts such right.i* 

The status of the parties and the conditions ex¬ 
isting at the time of the application for letters con¬ 
trol the right thereto rather than the status and 
conditions prevailing at the time of intestate’s 
death. Questions as to who is most suitable for 
appointment arise only when there is a contest by 
rival claimants,^® and it has been held that statu¬ 
tory preferences apply only where there is a con- 


1. Ga.—‘Scarborough v. Long, 197 S. 
E. 796. 186 Ga. 412, certiorari de¬ 
nied 59 S.Ct. 107, 306 U.S. 637, 83 
L.Ed. 410—Smith v. Scarborough, 
186 S.E. 106, 182 Ga. 167. 

8. Iowa.—In re Whitehouse'a Estate. 
272 N.W. 110, 116, 117, 223 Iowa 
91. quoting Corpus Juris. 

23 C.J. p 1032 note 68. 

Not marsly voidable 
Iowa.—In re Whitehouse's Estate, 
272 N.W. 110, 223 Iowa 91. 

8 . Iowa.—In re Whitehouse's Es¬ 
tate, 272 N.W. 110, 116, 117, 223 
Iowa 91, quoting Corpus Juris. 
N.C.—Slade v. Washburn, 26 N.C. 
667. 

4. Iowa.—In re Whitehouse's Es¬ 
tate, 272 N.W. 110, 116, 117, 223 
Iowa 91, quoting Corpua Juris. 

23 C.J. p 1032 note 70. 
axeeutor appointed by another court 
Appointment of administrator by 
superior court of county in which 
testator died after appointment of 
executor of his estate by superior 
court of county in which he resided 
was void, and decree against such 
administrator, reforming deeds from 
testator to plaintiff, had no legal ef¬ 
fect on testator's heirs, from whom 
defendants, in plaintiff's subsequent 
action to quiet title to realty covered 
by reformed deeds, claimed title 
thereto, and did not perfect any rec¬ 
ord or color of title in plaintiff.—Jor¬ 
dan V. Clausen, 66 P.2d 240, 18 Cal. 
App.2d 16. 

5. Utah.—In re Harris* EsUte, 105 
P.2d 461, 99 Utah 464, oertforuri 


granted Harris v. Zion's Sav. Bank 
& Trust Co., 61 S.Ct. 611, 312 U.S. 
670, 85 L.Ed. 1112, and certiorari 
dismissed 61 S.Ct. 840, 313 U.S. 641, 
85 L.Ed. 1509. 

6. Mo.—In re Thompson's Estate, 97 
S.W.2d 93. 339 Mo. 410. 

R.I—Glidden v. Rines, 128 A. 4, 
124 Me. 286. 

7. Cal.—In re Herriott's Estate, 28 
R2d 355, 219 Cal. 629. 

Ill.—In re Barker's Estate, 214 HI. 
App. 276. 

8. Wis.—Welsh v. Manwaring, 98 N. 
W. 214, 120 Wis. 377. 

9. Md.—Phillips v. Clark, 6 A.2d 
220, 176 Md. 678. 

Deprivation without oauso 
Right to be appointed or to des¬ 
ignate person to be appointed as ad¬ 
ministrator is valuable one, of which 
party legally entitled thereto cannot 
be deprived without cause.—Hunt v. 
Crocker, 66 S.W.2d 20, 246 Ky. 338— 
Hood v. Higgins' Curator, 9 S.W.2d 
1078. 226 Ky. 718. 

la Wis.—^Welsh V. Manwaring, 98 
N.W. 214, 120 Wis. 377. 

111. Mo.—State ex rel. Fansher v. 
j Oulnotte. 58 S.W.2d 1006, 227 Mo. 
App. 902. 

N.D.—Borner v. Larson, 293 N.W. 
886, 70 N.D. 313. 

Ifl. Arlz.—In re Graham's Estate, 
231 P. 918, 919, 27 Aria. 167, cit¬ 
ing Corpus Juris. 

N.D.—^Borner v. Larson, 293 N.W. 

836, 70 N.D. 313. 

23 C.J. p 1032 note 72. 
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Consent of person first entitled 

(1) Under Code art 93 9 16, the 
court cannot grant administration of 
an Intestate's estate to two or more 
persons without the consent of the 
person first entitled.—Dorsey v. Dor¬ 
sey, 116 A. 915, 140 Md. 167. 

(2) Right to administer on estate 
is valuable one that cannot be denied 
to person given priority without his 
consent.—State ex rel. Fansher v. 
Guinotte, 58 S.W.2d 1005, 227 Mo. 
App. 902. 

**Chantse of Interest*’ 

Under statute providing for admin¬ 
istration of Intestate's estate by wid¬ 
ow, husband, or next of kin, or "gran¬ 
tee of the interest" of one or more 
of them, "grantee of the interest" 
does not include one who receives his 
interest from a deceased person by 
operation of law, such as sole heir at 
law of intestate’s deceased widow.— 
In re Halsted’s Estate, 276 N.W. 438, 
282 Mich. 263, 114 A.L.R. 272. 

13. Ky.—Barnett’s Adm'r v. Pitt¬ 
man, 137 S.W.2d 1098. 282 Ky. 162. 

14L Ala.—Bivin v. Millsap, 189 So. 
770, 238 Ala. 136. 

16. Cal.—In re Herriott’s Estate, 26 
P.2d 355, 219 Cal. 529. 

Mich.—In re Halsted’s Estate, 276 NT. 
W. 438, 282 Mich. 268, 114 A.L.R. 
272. 

23 C.J. p 1032 note 73. 

16. Ala.—Starlin v. Love, 186 8a 
380, 237 Ala. 38. 
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test as to the appointment.^^ 

Under a statute providing that, if there be no 
next of kin or creator competent and willing to 
take administration, the same may be committed to 
such other person as the court may think proper, 
where surviving next of kin fail for an unreason¬ 
able time to apply for appointment they may be 
deemed "'unwilling” to act and the court may ap¬ 
point the administrator of the estate of a relative of 
the intestate as administrator of the intestate’s es¬ 
tate.^* 

A grant to the wrong person, although erroneous, 
is not void.i® 

Interest in estate. The policy of the law is to 
commit the administration of a decedent’s estate to 
those having a beneficial interest therein ,20 persons 
interested being as a general rule preferred,2i and 
statutes conferring priority of right to administra¬ 
tion on certain classes have for their purpose the 
effectuation of such policy .22 Ordinarily one not 
entitled to share in the estate is not entitled to let¬ 
ters of administration,23 and interested parties are 
the only ones who can demand an administration of 
the estate.2^ On the other hand, if it is necessary 
or provident to appoint an administrator, the fact 


33 C.J.S. 

that the person selected is not directly interested in 
the estate will not per se disqualify him;2i^ the 
court may exercise a discretion in the matter,20 and 
under special circumstances it may be both proper 
and advisable for the court to appoint one because 
he is disinterested and therefore impartial.27 An 
“interested applicant” under statutory provisions 
providing for issuance of letters to any “interested 
applicant,” is not entitled to receive them until aft¬ 
er expiration of the statutory period given to those 
with prior right to apply for administration.22 
Where the statute provides that if neither next of 
kin nor creditor apply for administration within a 
designated period, anyone in whose favor a cause of 
action exists, which cannot be maintained without 
appointment of an administrator, may apply for and 
obtain the appointment, the administrator of the es¬ 
tate of a relative of intestate may, on the ground of 
the interest of such relative’s estate in the estate of 
the intestate, be considered as having a cause of ac¬ 
tion warranting his appointment as administrator of 
the intestate’s estate.22 

Construction of statutes. Statutes relating to ap¬ 
pointment of administrators and preferences accord¬ 
ed in making such appointments should be con¬ 
strued together so as to give effect to each provi- 
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17. La.—Succession of Hair, App., 

196 So. 43. 

18. Wis.—In re Reilly's Estate, 243 
N.W. 606, 208 Wis. 667. 

19. Ky.—Buckner v. Louisville & N. 
R. Co.. 87 S.W. 777, 120 Ky. 600, 27 
Ky.L. 1009. 

23 C.J. p 1033 note 74. 

SMl Ind.—-Abbott v. Appleton. 169 N. 

E. 167. 86 lnd.App. 607. 

Beneficial interest in estate as af¬ 
fecting right to administer as next 
of kin see infra S 36. 

Right of stranger to administration 
see infra 9 42. 

**Mistosioally, the right of admin¬ 
istration was placed on the ground of 
interest in the estate . . . admin¬ 
istration should only be granted to 
those having an interest in the es¬ 
tate."—^In re Friese's Estate, 176 A. 
226, 227, 817 Pa. 86. 

O&s iu>t iwwnisd la statute may be 
appointed administrator although 
there be survivor therein named, if 
appointee has Interests to be pro¬ 
tected superior to survivor's Inter- 
esta-^In re Reilly's Estate, 248 N.W. 
606, 208 Wis. 667. 

Wlu> are diieetly Interested 
Widow, heirs, and distributees or 
their successors in Interest and cred¬ 
itors are only persons directly Inter¬ 
ested in estate, as respects adminis¬ 
tration.—-Murphy V. Freeman, 127 So. 
199, 220 Ala. 684, 70 A.L.a 881. 


91. N.J.—In re Tenneson's Estate, 12 
A.2d 363. 18 N.J.Misc. 246. 

Pa.—See In re Henry's Estate, 61 
York Leg.Rec. 186. 

Wis.—In re Bartz* Estate, 242 N.W. 
171, 207 Wis. 639. 

89. Utah.—^In re Cloward's Estate. 
82 P.2d 336, 96 Utah 463, 119 A. 
L.R. 123. 

Objeot of ooBssrvatioa of estate 
Statutes providing that surviving 
spouse, next of kin, and largest res¬ 
ident creditor shall be preferred in 
the order Indicated, and that if none 
applies within the reserved period 
any other competent resident may be 
appointed administrator, rest on the 
theory that a person with an inter¬ 
est in the estate of the decedent will 
be more likely to conserve the rights 
of all concerned than would a per¬ 
son who is an utter stranger.—Union 
Savings & Trust Co. v. Eddingfield, 
134 N.E. 497. 78 lnd.App. 286. 

83. N.Y.—In re Bunimowitz's Slstate, 
219 N.Y.S. 763, 128 Misc. 618. 

Next Mend of dsosdsat 
Court of ordinary is without ju¬ 
risdiction to appoint next friend of 
decedent, who is without interest in 
the estate, administrator of estate. 
—Stanley v. Metts, 149 B.E. 786, 169 
Oa. 101. 

86. U.S.—Fairchild v. Lohman. D.C. 
Mo., 13 F.2d 262. 

85. Ala.—Murphy v. Freeman, 127 

922 


So. 199, 220 Ala. 634. 70 A.L.R. 
381. 

86. Mo.—State ex rel. Smith v. Hull. 
162 S.W.2d 106, transferred, see, 
App., 147 S.W.2d 214. 

Honmandatory preference 

Although statute requires the pro¬ 
bate court, in appointing an admin¬ 
istrator to continue administration, 
to give preferential consideration to 
those entitled to distribution, it is 
not compelled to appoint either dis¬ 
tributee but must exercise discretion, 
which cannot be controlled by those 
entitled to preference.—State ex rel. 
Smith V. Hull, supra. 

87. Iowa.—In re Tracy's Estate, 243 
N.W. 309, 214 Iowa 881. 

Wis.—In re Edward's Estate, 289 N. 

W. 606, 234 Wis. 40. 
xronrasldsnt and lacompatant hairs 
Where decedent's sole heirs were 
a sister residing in foreign country 
and an Incompetent brother, and sis¬ 
ter sought appointment of herself or 
son as administrator, while incom¬ 
petent brother's guardian sought ap¬ 
pointment of himself, court properly 
appointed a disinterested, competent 
third person with sister's consent.— 
In re Edwards' Estate, supra. 

88. Utah.—In re Cloward's Estate, 
82 P.2d 386, 96 Utah 468, 119 A.L. 
R. 123. 

89. Wis.—In re Reilly's Estate, 248 
N.W. 606. 208 Wis. 667. 



33 O.J.S. 


EZECUTOR8 AND ADMINISTRATORS 


sion 80 far as feasible.^^^ Statutes regulating ap¬ 
pointments of administrators must be strictly fol¬ 
lowed,and the court has only such discretion in 
the matter as may be granted by the statute.^^ 

What law governs. The law of the place where 
the estate is to be administered, and not the law of 
the domicile of the decedent, governs in determin¬ 
ing who is entitled to administer.®* With respect 
to time, the law in force at the time when the ap¬ 
plication is made or when letters are granted gov¬ 
erns, rather than the law in force at the time of 
decedent's death.®^ 

Partnership estate. Where the surviving partner 
who, as shown in the CJ.S. title Partnership § 286, 
also 47 C.J. p 1062 note 93-p 1063 note 21, may be¬ 
come executor or administrator of his deceased 
partner waives appointment as administrator of the 
partnership estate, the administration of the assets 
and property of the partnership devolves on the gen¬ 
eral administrator of the deceased partner.®® 

§ 32. -Effect of Priority of Application 

Priority of application la not ordinarily a ground for 
proferenca except aa among creditora, aince the nearneaa 
of relationahip governa preference aa among kindred. 

As among kindred, the scheme of preferences is 
based on nearness of kin to the intestate, and hence 
priority of application has been considered not a 
ground for preference, except among creditors,®® 


although there is authority to the effect that the 
person first seeking the appointment has some claim 
to precedence.®^ 

§ 33. — Necessity for Timely Application 

Ordinarily one loaea a preferential right to appoint¬ 
ment aa adminiatrator by failing to apply within a apeci- 
fied or reaaonable time, although the court may in Ita 
diacretlon thereafter appoint auch a peraon If not there¬ 
by violating the righta of othera. 

In some jurisdictions the right to priority is con¬ 
ditioned on an application for appointment being 
made within a certain time after the intestate's 
death, and if the application is not made within the 
specified time the court may appoint one of the 
next class,®® and even where no time is fixed by 
statute it has been considered that the application 
must be made within a reasonable time®® and one 
failing to make timely application for appointment 
thereby waives his prior right."*® Where there is 
no resident relative entitled to letters, the court may 
appoint an administrator on motion of a creditor 
without waiting the time prescribed by statute in 
case there is a resident relative so entitled,* ^ and 
even where there are next of kin entitled to ad¬ 
ministration the court may, it has been held, in its 
discretion appoint another without waiting where 
the security of the estate and the rights of credi¬ 
tors require immediate action;*® but administra¬ 
tion cannot in general be granted to a creditor or 


30. Mo.—In re Wilson'e Estate, App.. 
16 S.W.2d 737, transferred, see 8 
S.W.2d 973, 320 Mo. 976. 

81. Mo.—State ex rel. Fansher v. 
Ouinottc, 68 S.W.2d 1006, 227 Mo. 
App. 902. 

38. Mo.—State ex rel. Fansher v. 
Guinotte. supra. 

Discretion of court as to appoint¬ 
ments generally see infra § 34. 

33. N.Y.—Public Administrator v. 
Hughes, 1 Bradf.Surr. 126. 

34. Cal.—In re McLaughlin, 37 P. 
410, 103 Cal. 429. 

Md.—Griffith v. Coleman, 61 Md. 260. 
Mont.—In re Connor, 41 P. 271, 16 
Mont. 466. 

35. Or.—^Anderson v. Johnson, 46 P. 
2d 168, 160 Or. 386. 

as. N.Y.—-In re Hawley, 76 N.Y.S. 
461, 37 Misc. 667. 

I*piorlty among creditors see infra 
I 41. 

87. La.—Baraud*s Succession, 21 La. 
Ann. 666. 

88. Oa.—^Alabama Great Southern R. 
Co. V. Hill, 76 S.E. 1001, 189 Ga. 
224, 43 L.R.A.,N.S., 236, Ann.Cas. 
1914D 996. 

Miss.—^Kevey v. Johnson, 160 So. 682, 
167 Miss. 776, citing Oorpuii Juris. 


Neb,—In re Sheerer’s Estate, 289 N. 

W, 629, 137 Neb. 374. 

N.M.—In re Miller's Estate, 38 P. 

2d 1116, 39 N.M. 40. 

Utah.—In re Smith's Estate, 40 P.2d 
180, 85 Utah 606. 

23 C.J. p 1033 note 78. 

Application to court of different state 
as not a compliance 
Widow who within forty days aft¬ 
er deceased’s death applied to pro¬ 
bate court in Kentucky for appoint¬ 
ment of administrator did not there¬ 
by comply with Washington stat¬ 
ute which limits widow's preference 
right to apply for letters of admin¬ 
istration to forty-day period, and 
widow lost her statutory right of 
nomination where no one applied for 
letters of administration in Washing¬ 
ton during statutory forty-day period. 
—In re Mason’s Elstate, 66 P.2d 810, 
189 Wash. 641. 

Intestacy as prerequisite to appoint¬ 
ment see supra 9 30. 

Time of application generally see in¬ 
fra 9 62. 

39. Tenn.—Rodes v. Boyers, 61 S.W. 
776, 106 Tenn. 434. 

23 C.J. P 1033 note 79. 

40. Ala.—Murphy v. Freeman, 127 
So. 199, 220 Ala. 634, 70 A.L.R. 881. 

41. Ky.—^Ellwanger v. Ellwanger's 
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Adm'r, 129 S.W.2d 127, 278 Ky. 

584. 

42. Md—^Kaiser v. Ebersberger, 19 

A.2d 701, 133 A.L.R. 1479. ^ 

Allowmaos of time for court’s disore, 
tioa 

The matter of the allowance of 
time to apply for letters of adminis¬ 
tration by one who is not a next of 
kin when none of the next of kin has 
applied for letters of administration 
must be left to the judgment and 
discretion of the orphans' court.— 
Kaiser v. Ebersberger. supra. 
Appointment of brotlier.Jn.Jaw credi. 
tor upheld 

Where deceased had no next of 
kin living within the state, and her 
brother-in-law paid her funeral ex¬ 
penses. and was probably the only 
creditor which she had. and before 
deceased’s death she had asked him 
to look after her atTairs, the applica¬ 
tion of the brother-in-law for letters 
of administration the day after de¬ 
ceased’s death did not constitute 
“fraud” on her next of kin who lived 
outside the state, and the granting 
of the letters of administration was 
regular, although it was open to cor- 
i rection if necessary on petition by 
I next of kin.—Kaiser v. EAiersberger, 

I supra. 
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other third person until after the lapse of the stat¬ 
ute time allowed for the application of husband, 
widow, next of kin, or others entitled to priority 
and suitable, or except upon their failure to pursue 
their respective rights notwithstanding a due cita- 
‘ tion and the appointment of one who is not next 
of kin to the deceased within the time allowed by 
law for the next of kin to apply for administration 
is irregular.^^ It has been held that failure to ap¬ 
ply for appointment within the proper time does not 
forfeit the right to administer,^^ and that, where no 
one else has been appointed in the interim, the per^ 
son entitled to preference may secure appointment 
even after expiration of the time limited by stat- 
Ute.^® In other words, after expiration of the stat¬ 
utory period the possessor of the preference, while 


still qualihed to act, has no greater rigiit than any¬ 
one else to appointment as administrator.®^ 

§ 34. Discretion of Court 

At a general rule, itatutea reflulatlng the order In 
which admlnletratlon may be granted are mandatory and 
leave the court no discretion except at between members 
of a particular class. 

Statutes regulating the order in which admin¬ 
istration may be granted are ordinarily construed as 
mandatory and as leaving the courts no discretion 
in the matter,®® save where there are two or more 
persons equally entitled under the statute,®® or 
where a question arises as to the fitness or qualifica¬ 
tions of the person or persons primarily entitled to 
the appointment.®® 


48. Mo.—Pikey v. Riles. 20 S.W.2d 
660. 228 Mo.App. 921. 

28 C.J, p 1083 note 80. 

Pvsmatvo appolatnoat of aophow 
sot otttitlod to ohaso 
Under statute thirty days must 
expire after death before person oth¬ 
er than surviving spouse or one en¬ 
titled to distribution of estate can 
be appointed administrator, and ap¬ 
pointment of intestate's nephew, not 
entitled to share in estate, as admin¬ 
istrator. twelve days after death, was 
revocable at instance of brother of 
Intestate.—In re Wilson's Estate. 
App.. 16 S.W.2d 737. transferred, see 
8 8.W.2d 973. 320 Mo. 976. 

4A Wls.—Brunson v. Burnett, 1 
Chandl. 136. 2 Finn. 185. 
Appointment as void or voidable see 
infra § 73. 

45. R.I.—In re Randall, 63 A. 806. 
48. NtM.—In re Miller’s Estate, 38 
P.2d 1116. 89 N.M. 40. 

47. Utah.—In re Smith's Estate, 40 
P.2d 180, 86 Utah 606. 

Bisorotioa of court 
Where parties Interested in estate 
sought appointment of administra¬ 
tor more than three years after death 
of intestate, appointment of compe¬ 
tent person other than party inter¬ 
ested in estate was discretionary.— 
In re Smith's Estate, supra. 

48. Ala.—^Marcus v. McKee, 161 So. 
466, 227 Ala. 677. 

Colo.—In re Webb's Estate, 10 P.8d 
.947, 90 Colo. 470. 

Oa.—Sims V. Horne, App.. 16 S.B. 
2d 549. 

Idaho.—Vaught v. Struble. 120 P.2d 
259, 261, citing Corpus 8 ULb. 
Ind.—SUte V. Jeffries, 149 N.E. 878, 
88 Ind.App. 626. 

Ky.—Hunt v. Crooker, 66 S.W.2d 20, 
246 Ky. 888. 

Mich.—Grand Trunk Western R. Co. 
V. Kaplansky, 268 N.W. 428. 428, 
citing Corpus gnrfs. 

Mo.—In re Wilson’s Estate. App., 16 
S.W.2d 787, transferred, see 8 S. 


W.2d 978. 820 Mo. 976—Linder v. 
Burns, App., 243 S.W. 861. 

Neb.—In re Pollard's Estate, 181 N. 

W. 133, 106 Neb. 432. 

Nev.—In re Taylor's Estate. 114 P. 
2d 1086. 1088, 135 A.L.R. 580. cit¬ 
ing Corpus Juris. 

N.T.—In re Reilly's Estate, 300 N.T. 
S. 1286, 165 Mlsc. 214—In re Karp's 
Estate. 298 N.Y.S. 903, 163 Misc. 
865—In re Winkhous, 284 N.Y.S. 
62. 157 Misc. 660—In re Conde's Es¬ 
tate. 259 N.Y.S. 129, 144 Misc. 867— 
In re Gant's Estate, 254 N.Y.S. 716, 
142 Misc. 446—In re Albrecht's Es¬ 
tate, 196 N.Y.S. 766, 119 Misc. 664, 
affirming 194 N.Y.S. 432, 118 Misc. 
737. 

N.D.—Borner v. Larson, 298 N.W, 
836, 838, 70 N.D. 813. quoting Cor. 
pus Juris. 

Or.—In re Roedler's Estate, 222 P. 
301, 302, 110 Or. 147, quoting Corw 
pus Juris. 

23 C.J. p 1034 note 84. 

Mot merely directory 
Bums St.Annot.l914 9 2742. fixing 
the order of preference in which ad¬ 
ministration shall be issued, is man¬ 
datory and not merely directory.— 
Union Savings 6b Trust Co. v. Ed- 
dingfleld, 134 N.E. 497, 78 Ind.App. 
286. 

Where sole distributee, who is 
qualified, applies to be appointed ad¬ 
ministrator. county court has no dis¬ 
cretion.—Hood V. Higgins' Curator, 9 
S.W.2d 1078, 225 Ky. 718. 

Xasolveuey of estate is no reason 
why one having statutory preference 
should not be granted letters of ad¬ 
ministration.—Johnston v. Pierson, 
166 So. 696, 229 Ala. 86. 

BblatiTS qualifloatious of appUoauts 
The probate court has no discre¬ 
tion in respect of enforcing the stat¬ 
utory preferential right to adminis¬ 
ter an estate, and may not weigh 
the relative qualifications of two ap¬ 
plicants where one of them has a 
statutory preference, and the latter 
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does not lose his right to appointment 
because the other may be found by 
the court to be better qualified unless 
there exists a statutory disqualifica¬ 
tion barring the possessor of the 
statutory preference.—Calvert v. 
Beck. 199 So. 846. 240 Ala. 442— 
Johnston v. Pierson. 166 So. 695. 229 
Ala. 86. 

45. Ky.—^Hood v. Higgins' Curator, 
9 S.W.2d 1078. 226 Ky. 718. 

Or.—In re Roedler's Estate, 222 P. 
801, 802. 110 Or. 147, quoting Cor¬ 
pus Juris. 

23 C.J. p 1084 note 86. 

AppUoaats of same Class 

(1) Under statute successively au¬ 
thorizing spouse, next of kin. cred¬ 
itors, and others to apply for ad¬ 
ministration, court has discretion as 
between applicants of same class.— 
In re Wright's Estate. 280 N.W. 662. 
210 Iowa 26. 

(2) Matter of selecting adminis¬ 
trator within class is within discre¬ 
tion of orphan's court.—Baldwin v. 
Hopkins. 187 A. 884. 171 Md. 97. 

(8) Trial Judge has large discretion 
in selecting administrator as be¬ 
tween contesting heirs of age and 
present in state, and should consider 
business capacity, experience, prop- 
I erty, integrity, and other matters 
going to make up personal fitness, in¬ 
cluding applicant's indebtedness to 
estate.—Succession of Virgets, 162 
Bo. 68. 182 La. 491. 

Sa Colo.—In re Webb's Estate, 10 
P.2d 947, 90 Colo. 470. 

Ky.—Hunt v. Crocker. 66 S.W.2d 20. 
246 Ky. 888. 

Mont.—State ex rel. McCabe v. Dis¬ 
trict Court of Third Judicial Diet, 
in and for Deer Lodge County, 76 
P.2d 634. 106 Mont. 272—In re Rln- 
io’s Estate, 80 P.2d 808, 96 Mont. 
844. 

Or.—In re Roedler's Estate, 222 P. 
801, 802. 110 Or. 147, quoting Oos- 
pus 6rttiiUi 

28 C.J* p 1084 note 86, 
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It has been held that a surrogate has ho discre¬ 
tion to ignore the order of priority in appointment 
of an administrator as prescribed by statute except 
as may be expressly permitted therein^^^ unless the 
person having the prior right is incompetent to re¬ 
ceive letters for a cause specified by statutej^^ but 
other authority is to the effect that statutes pre¬ 
scribing the order of priority create no absolute 
right^3 and are not mandatory,and that a court 
finding one entitled to a preference to be disquali¬ 
fied on grounds not mentioned by statute may ap¬ 
point another to act in his place.^^ In jurisdictions 
where the courts are not bound by mandatory stat¬ 
utes on the subject of preferential right of appoint¬ 
ment, or by enumerated causes of disqualification 
to act, they may appoint another instead of the per¬ 
son ordinarily accorded preference where the lat¬ 
ter is found to be in hostility to the estate or to 
those entitled to benefit from its assets,®® and, where 
the statute broadly permits disqualification of a can¬ 
didate for administrator for incompetence or other 
causes, the court may refuse letters to a preferred 
applicant because of incompetency or, in the exer¬ 
cise of a sound discretion, for other cause.®^ Where 
the statute enumerates the order of priority to be 
followed, but adds qualifying words such as **un- 
less the court deems it proper to appoint some 
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other person,” the legislative enuiher^tion is a 
strong,®* but not imperative,®* direction, and the 
court may vary the statutory order and appoint an¬ 
other for sound judicial reasons appealing to its 
wisdom aiid conscience, provided the interests of 
all persons concerned will thereby be promoted.®* 

Where there is no one entitled to preference, the 
appointment of an administrator is committed to the 
sound discretion of the court,®i as where the intes¬ 
tate leaves no relatives residing within the state, 
and no creditor applies for letters,®* or where all 
persons having a prior right under statute have re¬ 
nounced or otherwise lost their preferential status.®* 
In the selection of an administrator after expira¬ 
tion of the statutory preference the court should 
use its best jud£^ment and discretion,®^ and if there 
is no necessity for any administration to conserve 
the rights of those directly interested in the estate 
the court will not appoint an administrator at the 
instance of one whose interest is remote or indi¬ 
rect®® 

Agent as not within preference. It has been 
held that the statutory order of preference may not 
be extended to an agent or other representative ex¬ 
cept to join a competent person with a competent 
distributee or to appoint a competent person on the 


61. N.Y.—In re Kasaam's Estate, 262 
N.T.S. 706, 141 Misc. 366. affirmed 
In re Kassam, 256 N.Y.S. 836, 236 
App.DIv. 609. 

8 a. Ala.—Calvert v. Beck, 199 So, 
846. 240 Ala. 442. 

N.Y.—In re Kasaam's Estate. 252 N. 
Y.S. 706, 141 Misc. 366, affirmed In 
re Kassam, 255 N.Y.S. 836, 236 App. 
Dlv. 609—In re McOwen's Estate, 
186 N.Y.S. 907, 114 Misc. 151. 

6X Wash.—State v. Superior Court 
for Thurston County. 256 P. 376, 
143 Wash. 368—In re Stotts’ Es¬ 
tates. 233 P. 280, 133 Wash. 100. 
Biaoretion of oomt 
The priorities mranted by statute 
in the appointment of administrators 
cannot be insisted on as a matter 
of right, but a discretion rests in the 
court in the making of appointments. 
—In re Christensen's Estate, 296 N. 
W. 198, 229 Iowa 1162. 

Appoiatmont of person outside fam¬ 
ily sustained 

Court was held not to have abused 
discretion In appointing as adminis¬ 
trator one who had acted as guard¬ 
ian of decedent, where dissension 
made it advisable to appoint some 
one outside family.—In re St. Mar¬ 
tinis Estate, 27 P.2d 326, 175 Wash. 
266. 

PA Wash.— In re Stotts’ Estates, 
238 P. 260, iS6 Wheh. 100. 


65. Wash.—In re Stotts’ BSstates, su¬ 
pra. 

86. Wash.—In re Stotts’ Estates, su¬ 
pra. 

67. Cal.—De Brum’s Estate v. 

Soares, 79 P.2d 414, 26 Cal.App.2d 
319. 

58. Mass.—In re Waverley Trust 
Co., 167 N.E. 274, 268 Mass. 181. 

59. Mass.—In re Waverley Trust 
Co., supra. 

60. Mass.—In re Waverley Trust 
Co., supra. 

Xu determining suitableness of pro¬ 
posed administrator, court must con¬ 
sider circumstances which would in¬ 
fluence him in managing affairs of 
distributees, and be guided by nom¬ 
inee's personal fitness.—In re Barts' 
Estate, 242 N.W. 171, 207 Wls. 639. 

61. Md.—Schneider v. Hawkins, 16 
A.2d 861, 179 Md. 21. 

N.Y.—In re Cavendish’s Will. 7 N. 

Y.S.2d 393, 266 App.Div. 864. 

Not mere *^egal disorstion*' 

Under statute pronouncing priority 
to bo given in appointment of ad¬ 
ministrators, probate court, in mak¬ 
ing appointment, where there are no 
persons entitled to priority, is not 
exercising a ’'legal discretion”, which 
is the exercise of a discretion where 
there are two alternative provisions 
of law applicable, under either of 
which the court could proceed.— 
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Shannon v. Hendrixson, Ohio App., 
32 N.E.2d 431. 

Abuse not shown 

Under statute pronouncing priority 
to be given in appointment of admin¬ 
istrators, probate court did not abuse 
its discretion in appointing maternal 
grandmother of minor child of de¬ 
ceased. who had custody of child, as 
administrator, rather than deceased’s 
brother.—Shannon v. Hendrixson, su¬ 
pra. 

68. Md.—Schneider v. Hawkins. 16 
A.2d 861, 179 Md. 21. 

63. Hawaii.—In re Maalo’s Estate, 
31 Hawaii 97, 101, citing Corpus 
Juris. 

23 C.J. P 1035 note 87. 

Abuse of discretion not shown 

(1) By appointment of qualified 
person of court’s own selection, 
where petitioner and heirs disagree 
as to person to be appointed.—In re 
Maalo's Estate, 31 Hawaii 97. 

(2) By appointing competent party 
which was not interested party three 
years after death of intestate.—In re 
Smith's Estate, 40 P.2d 180. 85 Utah 
606. 

54. Ala.—Murphy v. Freeman, 127 
So. 199, 220 Ala. 634, 70 A.Li.R. 381. 

65. Ala.—^Murphy v. Freeman, supm. 

Creditor of a distributee 

Ala.—Murphy v. Freeman, supra. 
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consent of all distributees, provided the latter are 
themselves all competent to serve.^^ 

I 35, Husband or Wife of Intestate 

a. In general 

b. Husband of intestate 

c. Widow of intestate 

a. In General 

A surviving spouse Is ordinarily entitled to prefer¬ 
ence In respect of appointment as administrator of the 
estate of the deceased intestate spouse; but the right 
may be lost by agreement before or after marriage. 

Statutes providing that the surviving spouse shall, 
if entitled to succeed to some part of the estate, be 
preferred to other applicants for letters of admin¬ 
istration have been said to make it mandatory on 
the court to appoint such a spouse, or his nominee, 
in preference to anyone else,®^ and under statutes 
of this character it has been held that a surviving 
spouse is entitled to preference over a creditor.®® 
On the other hand, it has also been said that while 
the surviving spouse should, other things being 
equal, be accorded priority under a statute provid¬ 
ing for the issuance of letter^ of administration to 
such spouse, his right thereto is not absolute.®® 

Agreements between spouses. The right to ad¬ 
ministration of the estate of a spouse may be ei¬ 
ther expressly or impliedly renounced by antenup- 
tiaF® or postnuptial^! agreement, but a mere agree¬ 
ment for alimony in contemplation of a divorce not 
secured before death is no bar to the right of the 
surviving spouse to administer the estate of the 
deceased spouse.^® 

A woman who releases all her interest in her 
husband’s estate by an antenuptial contract is gen¬ 
erally held to lose her right to administer,73 al¬ 


though there is authority to the effect that an an¬ 
tenuptial contract releasing the wife’s right in the 
property of her husband does not bar her right to 
administer his estate.?® 

A postnuptial contract, such as a separation agree¬ 
ment, which bars a widow’s rights to share in her 
husband’s estate ordinarily deprives her of the right 
to appointment as his administratrix;?® but a post¬ 
nuptial contract has been held not to have this ef¬ 
fect at common law, because of the incapacity of a 
married woman to make binding agreements with 
her husband.?® The fact that, after a husband and 
wife had executed a contract embodying a mutual 
waiver of all rights in each other’s estates, they had 
sexual relations, but without occupying the same 
habitation as husband and wife, has been held not 
to entitle the wife to letters of administration on the 
husband’s subsequent death.?? 

b. Euabaad of Intestate 

(1) In general 

(2) Validity of marriage and effect of 

separation or divorce 

(3) Right to share in wife’s estate 

(4) Representative of subsequently de¬ 

ceased husband 

(1) In General 

Ordinarily a surviving husband Is prsfsrrsd over all 
others as administrator of his deoeased wife’s estate, 
although this rule may be varied by statute or the right 
may be lost where the husband Is for some reason dis¬ 
qualified to act. 

The general rule is that, where it becomes neces¬ 
sary or proper to appoint an administrator of the 
estate of a deceased married woman, her surviving 
husband is entitled to the appointment in preference 
to all other persons,?® if he has not forfeited his 


M N.T.—In re Kassam’s Eistate, 262 
N.Y.S. 706. 141 Mlsc. 366. affirmed 
In re Kassam. 255 N.Y.S. 836. 236 
App.Dlv. 609. 

ST. Cal.—De Brum’s Estate v. 

Soares, 79 'P.2d 414, 26 Cal.App.2d 
819. 

Ia.—S uccession of Kalish, App.. 
148 So. 524. 

40L Pa.-*-In re Boy tor’s Estate, 198 
A. 484, 180 Pa.Super. 591. 

VQl Mo.—I n re Evans, 93 S.W. 922. 

117 Mo.App. 629. 

*28 C.J. P 1062 note 86. 

Asrroements to renounce generally 
see infra | 47 b. 

71. CaL—in re Walker, 146 P. 668. 

169 Cal. 400. 

23 C.J. p 1062 note 86. 

Tkr Miss.—Kirby v. Kent, 160 So. 
669, 172 Miss. 457, 98 A.L.R. 1808. 


Widow 

Contract between husband and wife 
in contemplation of divorce, whereby 
wife released all claims for alimony 
or property adjustment, held not to 
have affected rights of wife as widow 
where divorce was not granted be¬ 
fore husband’s death, as a mere 
agreement for alimony in contempla¬ 
tion of divorce is no bar to the right 
of the surviving spouse, if no divorce 
has in fact been granted.—^Kirby v. 
Kent, 160 So. 669, 172 Miss. 457, 99 
A.L.R. 1808. 

78. Cal.—In re Davis, 89 P. 766, 
106 Cal. 468. 

Md.—Edelen v. Edelen, 11 Md. 416— 
Maurer v. Naill, 6 Md. 824. 

Mich.—In re Sprague, 84 N.W. 298, 
126 Mich. 867. 

N.Y.—In re Bunimowlts's Estate, 219 
N.Y.S. 768, 128 Misc. 618. 
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Pa.—In re Friese’s Estate, 176 A- 
226, 317 Pa. 86. 

23 C.J. p 1037 note 18. 

74. Mo.—State v. Thompson, 187 S. 
W. 804, 196 Mo.App. 12. 

76. Mich.—In re Berner, 187 N.W. 

877, 217 Mich. 612. 

N.Y.—In re Oilmour's Estate, 260 N. 
Y.S. 761, 146 Misc. 113. 

76. Iowa.—Read v. Howe, 18 Iowa 
60. 

Md.—^Nusz V. Grove, 27 Md. 391. 

77. Cal.—In re Martin, 137 P. 2, 166 
Cal. 899. 

78. N.J.—Skinner v. Reinhardt, 163 
A. 632, 108 N.J.Eq. 24. 

N.Y.—^In re Rechtschalfen’s Estate, 
16 N.B.2d 357, 278 N.Y. 326, re¬ 
versing 800 N.Y.S. 1006, 262 App. 
Dlv. 868, affirming 294 N.Y.S. 604, 
162 Misc. 874, motion denied 1 N. 
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right and is entitled to share in her estate,al¬ 
though under some statutes the husband is not en¬ 
titled to administer on his wife’s estate to the ex¬ 
clusion of her children who are aho beneficially in¬ 
terested therein.Where the husband has been 
guilty of misconduct or is otherwise an unfit per¬ 
son, he may be denied appointment,^^ but his right 
to administer on his wife’s estate cannot be denied 
because he claims land which the court believes 
to be community property.** 

(2) Validity of Marriage and Effect of Sep¬ 
aration or Divorce 

One may be regarded at a eurvlvfng husband entitled 
to administration of his deceased wife’s estate although 
his marriage was voidable or was a common-law mar¬ 
riage, and even though he may be separated from his wife 
or the marriage bonds are In course of dissolution, but 
he will not be held entitled to letters as surviving hus¬ 
band where his former wife died after entry of a final 
decree of absolute divorce. 

The right of a husband to administration is not 
affected by the fact that the marriage was voidable, 
in the absence of any annulment during the life¬ 
time of the wife,®* and his right to administration 
has been upheld in the case of a common-law mar¬ 
riage.®^ 

Separation or divorce. The right of the husband 
to administration is not affected by the fact that the 
spouses were separated,®® or even, it has been held, 
by a judicial decree of separation from bed and 
board,®® or by an incomplete decree of divorce,®^ 
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and a void foreign decree of divorce will not de¬ 
prive a surviving husband of the right to letters 
of administration of the estate of his deceased 
wife;®® but where the former wife dies after a 
final decree of absolute divorce her former spouse 
is not entitled to letters of administration on her 
estate as surviving husband.®® Statutes provi4ing 
that a judgment dissolving a marriage in an action 
brought by the husband shall not impair his rights 
in any property then owned by the wife do not en¬ 
title him to letters of administration on his divorced 
and deceased wife’s estate.®® 

(3) Right to Share in Wife’s Estate 

It It ordinarily deemed prerequisite to the surviving 
husband’s preferential right to letters of administration 
on the estate of his deceased wife that he be entitled 
to share in her estate. 

A surviving husband is not entitled to letters as 
such where he has no right to share in his deceased 
wife’s estate,®^ and a husband who has released all 
his interest in his wife’s estate is not entitled to ad¬ 
minister thereon.®* 

Preference of husband to illegitimate relatives; 
separate estate. Where the surviving husband is 
not entitled to any portion of his deceased wife’s 
separate estate if she left surviving relatives, but 
is so entitled if she did not, on proof that the de¬ 
ceased wife left only illegitimate relatives the sur¬ 
viving husband is entitled to letters of administra¬ 
tion on her estate as against the claims of cousins 


T.S.2d 652. 253 App.Dlv. 718—In 
re Schwartz* Estate, 246 N.T.S. 
478, 138 Misc. 637. 

23 C.J. p 1035 note 88. 

mcprcpcntatiw of oornmnnity pad 
popprate optatop 

Where will executed by wife was 
void, the Burvivinf? husband had right 
to qualify as community survivor of 
the community estate and was enti¬ 
tled to be given preference in quali¬ 
fying as administrator of the sepa¬ 
rate estate of the wife.—Cole v. 
Houston. Tox.Clv.App., 162 S.W.2d 
622, error granted. 

79. N.Y.—In re Rechtschatfen’s Es¬ 
tate. 16 N.E.2d 367. 278 N.Y. 336, 
reversing 300 N.Y.S. 1006, 252 App. 
Div. 85$. aftlrming 294 N.Y.S. 604. 
162 Misc. 374, motion denied 1 N. 
Y.S.2d 662. 263 App.Dlv. 718. 

SOL Ala.—Randall v. Shrader. 17 Ala. 
833. 

28 C.J. P 1036 note 89. 

81. Pa.—Coover’s Appeal. 62 Pp. 427. 
Tenn.—Cooper v. Maddox, 2 Sneed 
185. 

88 . Wash.—Buchser v. Buchser, 131 
P. 198, 182 P. 239. 72 Wash. 675. 

28 CJ. P 1036 note 91. 


83. Cal.—In re Shiels, 62 P. 808. 
120 Cal. 347. 

84L N.Y.—In re Mabel's Estate, 274 
N.Y.S. 625, 163 Misc. 228. 

85. Pa.—Altemus’ Case, 1 Ashm. 49. 

86. Pa,—Clark v. Clark, 6 Watts & 
S. 86. 

87. La.—Barry’s Succession, 17 So. 
307, 47 LcuAnn. 838. 

Md.—Nusz V. Grove, 27 Md. 391. 

88 . N.Y.—In re Dorset t's Estate, 
242 N.Y.S. 232, 136 Misc. 236. 

89. N.Y.—In re Albrecht's Estate, 
194 N.Y.S. 432, 118 Misc. 737. 

90. N.Y.—In re Albrecht's Estate, 
196 N.Y.S. 766, 119 Misc. 554, af¬ 
firming 194 N.Y.S. 432, 118 Misc. 
737. 

91. N.Y.—In re Wagner, 20 N.Y.S.2d 
470, 174 Misc. 203. 

Wis.—In re Barts' Estate, 242 N.W. 
171, 207 Wis. 639. 

Bon beneftclppy psofervod to ppoond 
husband 

Guardian of intestate’s son by first 
marriage should be appointed ad¬ 
ministrator in preference to second 
husband, where son was the sole 
beneficiary.—^In re Barts' Estate, su¬ 
pra. 


Bar of right to share estate not 
shown 

(1) Where there was no indication 
that husband had ever refused to 
provide support for his wife or that 
the wife or any person authorized to 
speak for her ever intimated that 
any contribution by the husband 
was needed or desired, the husband 
could not be deemed to be in default 
in respect of his obligation for sup¬ 
port, so as to be denied the right 
to share in her estate and letters 
of administration on the death of the 
wife.—In re Wagner, 20 N.Y.S.2d 470, 
174 Misc. 203. 

(2) Where wife was adjudicated 
an incompetent and committed to 
state hospital, and subsequently re¬ 
gained her sanity, the wife who fail¬ 
ed to return to her husband's home 
and accompanied another man to his 
home, and did not endeavor to re¬ 
sume her marital domicile, "aban¬ 
doned" the husband.—In re Wagner, 
supra. 

98. U.S.—Marshall v. Beall, D.C., 8 
How. 70, 12 L.Ed. 347. 

23 C.J. p 1035 note 97. 

Effect of antenuptial or postnuptial 
contracts see supra subdivision a 
of this section. 
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and half sisters not legitimately related to de« 

ceased.®3 

(4) Representative of Subsequently Deceased 
Husband 

Tile courts have both affirmed and denied the right 
of the representatives of the estate of a husband to ad¬ 
ministration on the estate of hie predeceased wife. 

It has been held that, where the husband sur¬ 
vives his wife, but afterward dies, his executor is 
entitled to administration on the estate of the 
wife,®^ and also, under statute, that in such case 
there can be no administration on the estate of the 
wife except through the administrator of the hus- 
band.*® On the other hand, the right of the admin¬ 
istrator of a surviving husband to administer the 
estate of the wife has been denied,and it has also 
been held that if the husband died before taking 
out administration on his wife’s estate his adminis¬ 
trator is not entitled to letters.®^ 

c. Widow of Intestate 

(1) In general 

(2) Validity of marriage and effect of 

separation or divorce 

(3) Right to share in husband’s estate I 


(1) In General 

A Widow It onllnarily accorded the right it adminleter 
the eetate of her deoeaeed Inteatate huebaad unleea eho 
la diaquallfled. Under many atatutes aha la given a 
preferential right to lettera of adminlatratlon, which may 
or may not be abaolute, but next of kin may be pre¬ 
ferred. 

The widow is very generally held to be entitled 
to administer on the estate of her deceased hus¬ 
band,®® unless debarred by misconduct or other un¬ 
suitableness.®® It has been held that the right of 
the widow is not affected by the fact that she had 
had adulterous relations with a person other than 
her husband where such relations had ceased sev¬ 
eral years before the husband’s death.i It has been 
held that the widow may either administer the es¬ 
tate herself or nominate some competent person in 
whom she reposes confidence.® 

Under the law prevailing in many jurisdictions 
the widow is preferred to all others as adminis¬ 
tratrix of her deceased husband’s estate,® even 
though she has interests adverse to those of the 
next of kin,^ and her right to letters, where she is 
qualified, has been held absolute and mandatory.® 
She may not be excluded from her preferential right 
on mere speculation that from lack of business ex¬ 
perience she will mismanage the estate.® Under 


Mt La.—Succession of Young, 117 
So. 160, 166 La. 285. 

ML N.T.—Matter of Harvey, 8 Redf. 
Surr. 214. 

Xuabaad's eKeoutoni entitled to per- 
aonalty and adaitniatration 

Where deceased wife left realty 
and personalty worth about fourteen 
thousand five hundred dollars, of 
which personalty was worth less 
than ten thousand dollars, her sur¬ 
viving husband's executors were en¬ 
titled to take all of personalty before 
resorting to realty in satisfaction of 
husband’s share, under statute giv¬ 
ing husband “ten thousand dollars 
and one half of the residue,’* and 
hence were entitled to letters of ad¬ 
ministration on wife's estate to ex¬ 
clusion of wife's sister.—^In re 
Karp’s Estate, 298 N.Y.S. 908, 168 
Mine. 856. 

Wk N.C.—^Wooten v. Wooten, 81 S. 
E. 491, 128 N.C. 219. 

ta N.r.—Matter of O’Neil, 2 Redf. 
Burr. 544. 

07. N.a—Whitble v. Frazier, 2 N.C. 
776. 

9Bi Okl.—^In re Walker’s Estate, 36 
P.2d 10, 169 Okl. 109. 

28 C.J. p 1036 note 4. 

90. Pa.—Odiorne’s Appeal, 54 Pa. 

175, 98 Am.D. 688. 

23 C.J. p 1036 note 7. 


Xmprovideaoe, ignoraame, sad ooa. 
meting interests 

Where evidence showed that wid¬ 
ow was improvident and displayed 
want of care and foresight which 
would be likely to render intestate 
decedent’s estate unsafe in her 
hands, that widow exhibited lack of 
knowledge of ordinary business deal¬ 
ings, that widow's interest as admin¬ 
istratrix of her husband’s estate 
would be in conflict with Interest of 
widow as accountant for husband 
who had been administrator of hus¬ 
band’s first wife's unsettled estate 
and in conflict with the Interests of 
husband's child by first marriage 
and that antagonism existed between 
widow and husband’s child by first 
marriage, widow was dlSQuallfled 
from being accorded usual preferen¬ 
tial right to administer.—In re Mes¬ 
sier's Estate, 1 A.2d 322, 16 N.J.Mlsc. 
434. 

Dlsqualifloatloa not shown 
That deceased left minor children 
by a former wife who were interest¬ 
ed in estate was held, as a matter 
of law, not a disqualification of wid¬ 
ow to serve as administratrix.—State 
ex rel. Gregory v. Henderson, 88 S.W. 
2d 893, 230 Mo.App. 1. ^ 

1. Mich.—In re 3:>ettman, 161 N.W. 
886, 196 Mich. 281. 

0. Mont.—State v. District Court of 
Fifth Judicial Dist in and for 
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Madison County, 197 P. 741, 69 
Mont. 505. 

Okl.—In re Walker’s Estate, 36 P.2d 
10, 169 Okl. 100. 

3. U.S.—Sealey v. U. S., D.C.Va., 7 
F.Supp. 434. 

Ala.—Brown v. Brown, 86 So. 439, 
204 Ala. 167. 

Oa.—Montgomery v. Paradise, App., 
16 S.E.2d 899—Sampson v. Samp¬ 
son, 163 S.E. 326, 44 Ga.App. 803— 
Maddox v. Maddox, 108 S.E. 804, 
27 Ga.App. 369. 

Okl.—^In re Walker’s Estate, 86 P.2d 
10, 169 Okl. 100. 

Wis.—In re Fink’s Estate, 210 N.W. 
834, 191 Wis. 349. 

Preferred to son 

Widow’s right to letters of ad¬ 
ministration is prior to that of son. 
—In re Bunimowltz’s Estate, 219 N. 
Y.S. 768, 128 Misc. 618. 

d. Ala.—Brown v. Brown, 86 Sa 489, 
204* Ala. 167. 

6. Mont.—State v. District Court of 
Fifth Judicial Dist. In and for 
Madison County, 197 P. 741, 69 
Mont. 606. 

Pa.—In re Malinowski’s Estate, 19 
Pa.Dlst. A Co. 886, 16 Erie CO.L.J. 
224. 

a Ga.—Montgomery v. Paradise, 
App., 16 S.B.2d 899—Sampson v. 
Sampson, 168 B.E. 886, 44 Ga.App. 
808—Maddox v. Maddox, 108 S.B. 
804, 27 Ga.App. 869. 
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other statutes it has been held that while the widow 
is entitled to a preference,'^ her right to administra¬ 
tion is neither absolute nor exclusive,^ that the court 
may exercise its sound discretion in the matter of 
appointing the widow,^ and that statutes conferring 
a preference mean merely that where other things 
are equal the widow should be appointed, and 
that to construe the statute as conferring an abso¬ 
lute right would deprive the court of its inherent 
power to judge as to the qualification and fitness 
of an applicant for letters of administration.^^ Un¬ 
der a statute providing that administration shall be 
granted to some one or more of the persons enu¬ 
merated in the following order, widow, husband, or 
next of kin, or such of them as the court may think 
proper, the widow has a preferential right to ap¬ 
pointment as administratrix of her deceased hus¬ 
band’s estate,l2 but proof that she is a suitable per¬ 
son does not under such a statutory provision give 
her an absolute right to the appointment,^3 and the 
court may for sound reasons, such as dissension 
among the distributees, appoint a disinterested third 
person as administrator.^^ 

Where the statute provides that in the choice of 
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adininistrator the preference shall be given to the 
beneficiary heir over every other person, if of age 
and present in the state, the court lacks discre¬ 
tion to appoint the widow instead of such a bene¬ 
ficiary heir,iB and appointment of next of kin in¬ 
stead of the widow may be proper under either the 
discretionary power of the court or statutes afford¬ 
ing preferential rights the next of kin.^® 

(2) Validity of Marriage and Effect of Sep¬ 
aration or Divorce 

To bocomo entitled to letters of administration as the 
widow of intestate the applicant must show a lawful 
marriage subsisting at the time of his death, although 
her right will not be defeated by proof that it was void¬ 
able. A final and absolute divorce precludes applicant 
from securing letters as the widow, but neither an inter¬ 
locutory decree nor one which is void or subsequently an¬ 
nulled will have this effect. The mere separation of the 
spouses does not ordinarily disentitle the widow to letters, 
but the practice differs in respect of the effect of the 
wife's abandonment of the husband. 

In order to entitle the widow to administration 
the parties must have been legally married,!*^ and 
the widow has no right where the marriage was 
void,^® as in such cases she is not really a “widow” 
within the meaning of statutes conferring the right 


7- N.J.—In re Messier's Estate, 1 A. 
2d 322. 16 N.J.Misc. 434. 

8, N.J.—In re Messier's Estate, su¬ 
pra. 

9, Ark.—Williamson v, Purbush, 31 
Ark. 539. 

Ohio.—Garretson v. Garretson, 3 
Ohio Cir.Ct. 336, 2 Ohio Cir.Dec. 
581. 

Va.—Smith v. Lurty, 59 S.E. 403, 
107 Va. 548, 

10. N.J.—In re Messier's Estate, 1 
A.2d 322, 16 N.J.Misc. 434. 

11. N.J.—In re Messier's Estate, su¬ 
pra. 

18. Mich.—In re Abramovltz’ Es¬ 
tate, 270 N.W. 294, 278 Mich. 271. 

13. Mich.—In re Abramovltz' Es¬ 
tate, supra. 

14. Mich.—In re Abramovltz' Es¬ 
tate, supra. 

15. La.—Succession of Rabe, 111 So. 
658, 163 La. 149. 

Bsooftd wifa dsfarrsd to soa by first 
wifs 

(1) Second wife could not be ap¬ 
pointed administratrix in preference 
to son by first wife, although all 
intestate's property was interest In 
community with second wife.-—Suc¬ 
cession of Rabe, supra. 

(2) That son had neglected to sup¬ 
port child did not deprive him of 
right to preference as administrator 
of father's succession, as against 
second wife.—Suooesslon of Rabe, 
supra. 
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16. Ind.—Haughey v. Haughey, 127 
NK 454, 73 Ind.App. 318. 

La.—Succession of Rabe, 111 So. 668, 
163 iM. 149—Coste's Succession, 9 
So. 62. 43 La.Ann. 144. 

23 C.J. p 1036 note 6 [b]. 

17. N.Y.—In re Merrill’s Estate, 281 
N.YS. 424, 246 App.Dlv. 323, re¬ 
versing 256 N.Y.S. 923. 143 Misc. 
110—In re Crook's Estate, 252 N. 
Y.S. 373, 140 Misc. 721. 

S.C.—Ex parte Blizzard, 193 S.E. 633, 
185 S.C. 131. 

23 C.J. p 1037 note 9. 

18. N.Y.—O'Gara v. Eisenlohr, 38 
N.Y. 296. 

Bigamous seoond wife of deceased 
held not a "widow” or “distributee" 
of deceased and therefore not enti¬ 
tled to administer his estate.—Bat- 
talico V. Knickerbocker Fireproofing 
Co., 294 N.Y.S. 481, 250 App.Div. 258. 
Survivor of allsgsd oommoiulaw 
marriags 

Survivor of alleged common-law 
marriage with deceased seaman, not 
being "wife” within statute govern¬ 
ing letters of administration because 
of her preexisting ceremonial mar¬ 
riage with another, was not entitled 
to preference over decedent's non¬ 
resident father as to limited letters 
for purpose of prosecuting death ac¬ 
tion under federal statute.—In re 
Winkhous, 284 N.Y.S. 62, 157 Misc. 
560. 

▼oid second mavxiage following la*, 
valid dlssolutloa of first mar- 
zlage 

Attempted dissolution of marriage, 
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solemnized by rabbi in Russia, at 
instance of husimnd by Jewish rab¬ 
bis in New York, was invalid, pre¬ 
cluding wife from obtaining letters 
of administration as widow of al¬ 
leged second husband, since attempt¬ 
ed divorce was not by due “Judicial 
proceeding” and she was still mar¬ 
ried to the first husband at the time 
of her alleged marriage to intestate. 
—In re Goldman's Estate, 282 N.Y.S. 
787, 166 Misc. 817. 

Valid common-law marzlagc 

Where rabbinical marriage was 
performed in 1923 following a rab¬ 
binical divorce granted to husband 
and another ceremonial marriage 
was performed in 1927 following 
husband’s obtaining of void divorce 
decree from his first wife, and first 
wife died in 1929, second wife was 
held to have become lawful wife of 
husband immediately following death 
of his first wife, and hence could 
become administratrix of estate of 
husband who died in 1936, parties 
having evinced continuous desire and 
Intention to live as husband and wife 
morally, and statute outlawing com¬ 
mon-law marriages not having been 
passed until after death of first wife. 
The woman was not precluded from 
becoming administratrix of dece¬ 
dent’s estate because of rule that re¬ 
lationship meretricious in its incep¬ 
tion will be deemed to have contin¬ 
ued to be of like nature, where par¬ 
ties had evinced a continuous desire 
and intention to live as husband and 
wife morally.—'In re Chemey's Ba- 
tate, 295 N.Y.S. 667, 162 Misc, 764. 
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of administration on "widows but the widow’s 
rig^ht is not defeated by the fact that the marriage 
was voidable where it was not actually annulled 
during the lifetime of the husband,2® or by subse¬ 
quent bigamous marriages of both parties where 
the original and valid marriage between intestate 
and applicant for administration remains unan- 
nulled.2i 

Separation or divorce. Where the parties have 
been absolutely divorced, the surviving wife is not 

entitled to administration,but her right to letters 
is not defeated by an interlocutory decree of di¬ 
vorce,28 or by a void decree,2^ such as one granted 
in another state but not regarded as valid in the 
state of the domicile where administration is 
sought,26 or a decree which has been vacated and 
annulled, even after the husband’s death ;28 neither 
is the widow’s right necessarily lost by the fact that 
she and her husband were separated,27 nor by a de¬ 
cree of separation from bed and board,2® and the 
wife’s abandonment of the husband has been held 
not to destroy her preferential right to letters of 
administration on his estate,28 although there is 
contrary authority denying a widow the right to 
administer the estate of a husband whom she aban¬ 
doned in his lifetime.28 

(3) Right to Share in Husband’s Estate 

The general view le that a widow without beneficial 
intereat In her huaband*s eatate lacka preferential or other 
right to adminiater it. 


It has been held that where a widow has thereto¬ 
fore disposed of all interest in her husband’s estate, 
aside from statutory allowances pertaining to ad¬ 
ministration, so that she can have no beneficial in¬ 
terest as distributee after payment of creditors, she 
is not entitled to preference respecting appointment 
as administratrix,®^ and under statutory provisions 
expressly or impliedly requiring the administrator 
of an estate to have a beneficial interest therein, a 
widow without such an interest is not entitled to 

letters.82 

§ 36. -Next of Kin 

a. In general 

b. Preferences 

a. In General 

Where the rights of a aurviving epouse are not In¬ 
volved, lettera of adminiatratlon will ordinarily be iaaued 
to next of kin of an inteatate entitled to share in the 
distribution of his estate, as determined on the date of 
his death, and the right of administration may extend 
to relatives by affinity, to stepchildren and to adopted 
children, although illegitimates are ordinarily excluded 
in the absence of statutory provision for their appoint¬ 
ment or special circumstances. 

Apart from the claim of a surviving spouse, the 
right to administer belongs usually to the next of 
kin of the decedent, that is to say, those persons 
who are entitled under the statute of distributions 
to the decedent’s property, the theory of the law be¬ 
ing that the right to administer should follow the 
interest or right of property in the estate,®® and 


X9l N.Y.—In re Crook’s Estate, 252 
N.Y.S. 873. 376, 140 Miac. 721. 

DaflBitloa 

In connection with the right of the 
widow to administration, it has been 
pointed out that "a widow is a wo¬ 
man who has lost her husband by 
death and has not married again."— 
In re Crook’s Estate, supra, quoting 
Webster D. 

90. Mo.—^In re Guthery's Estate, 226 
S.W. 626, 206 Mo.App. 664. 

N.Y.-—In re Sanders’ Estate. 227 N.Y. 

S. 643, 131 Misc. 266. 

23 CJ. p 1037 note 11. 

91. N.Y.—^In re Eichelberger's Es¬ 
tate. 273 N.Y.S. 636, 162 Misc. 834. 

99. N.Y.—^In re Ensign, 8 N.E. 544, 
103 N.Y. 284, 67 Am.R. 717. 

98. Cal.—In re Martin, 137 P. 2, 166 
Cal. 899. 

Xnsliaad’s death before dsores be- 
eams flaal 

Where husband died before divorce 
decree became final, wife became 
vested with every right which law 
grants to surviving spouse, and was 
entitled to have letters of adminis¬ 
tration of estate Issued to her as 
nnLatter of right, in absence of show¬ 


ing of some good and sufficient rea¬ 
son to contrary,—^In re Johnson’s Es¬ 
tate, 35 r.2d 305. 84 Utah 168. 
ad. N.Y.—^In re Bennett’s Estate, 
238 N.Y.S. 723, 135 Misc. 486. 

23 C.J. p 1037 notes 13, 14. 

Decree not signed by judge 
A Judgment of divorce will not de¬ 
feat the widow’s right to administer 
unless it appears to have been signed 
by the Judge.—^Barry's Succession, 17 
So. 307, 47 La.Ann. 838. 

96. Cal.—In re Bruneman’s Estate, 
90 P.2d 323, 32 Cal.App.2d 606. 
N.Y.—In re Bennett’s Estate, 238 N. 

Y.S. 723, 136 Misc. 486. 

23 C.J. p 1037 note 14. 

96. Pa.—^Boyd’s Appeal, 88 Pa. 246. 

97. Pa.—In re Malinowski’s Estate, 
19 Pa.Dist. A Co. 886, 16 Erie Co. 
L.J. 224. 

23 C.J. p 1087 note 16. 

Sepaxatlou la fact 
Wife from whom decedent was 
separated became decedent’s widow 
on his death and was entitled to let¬ 
ters of administration on his estate, 
rather than woman with whom dece¬ 
dent had cohabited for fifteen years 
after separation, and whom decedent 
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acknowledged as his wife, and who 
was so regarded, where decedent 
made no effort to annul marriage 
after separation and did not make 
diligent search to ascertain whether 
wife was alive.—In re Merrill’s Es¬ 
tate, 281 N.Y.S. 424, 245 App.Div. 
323, reversing 256 N.Y.S. 923, 143 
Misc. 110. 

98. Pa.—Fyock’s Bst., 19 A. 1066, 
136 Pa. 522, affirming 7 Pa.Co. 425 
—Heins’ Estate, 22 Pa.Super. 31, 
affirming 18 Montg.Co. 177. 

99. Ala.—Brown v. Brown, 86 So. 
439, 204 Ala. 167. 

30. N.Y.—In re Banaszak’s Estate, 
1 N.Y.S.2d 16, 164 Misc. 829. 

31. Mich.—In re Berner. 187 N.W. 
377, 217 Mich. 612. 

39. N.Y.—In re Bunlmowltz’s Es¬ 
tate, 219 N.Y.S. 763, 128 Misc. 618. 
Pa.—In re Friese’s Estate, 176 A. 226, 
817 Pa. 86. 

33. Ky.—Hunt v. Crocker. 66 S.W. 
2d 20, 246 Ky. 338. 

Md.—Mobley v. Mobley, 181 A. 770, 
149 Md. 401. 

Or.—^In re Paquet’s Estate, 200 P. 
Oil, 101 Or. 398. 

Pa.—In re King’s Estate, 7 Pa.Dist 
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relatives of decedent without a beneficial interest 
in his estate will ordinarily be excluded from the 
right to letters of administration as next of kin.^^ 
The prescribed relationship and the right to share 
in the estate must coexist to entitle applicant to let- 
ters.35 The term ''next of kin” as employed in 
statutes providing for issuance of letters of ad¬ 
ministration as a general rule means those relatives 
whose relationship to the intestate is such that they 
are entitled to share in his estate as distributees 
under rules governing descent and distribution,36 
and under this view the right of a particular next of 
kin to letters of administration depends on whether 
he is given the right, by provision of statutes gov¬ 
erning descent and distribution, to share in the net 
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assets of the estate,37 and not on whether there 
will be any assets available for distribution after 
completion of administration.^® It has been held 
that where the statute of descent and distribution 
would exclude relatives from a distributive share in 
the estate they are not “next of kin” within the 
meaning of statutes conferring the right of admin¬ 
istration on next of kin, even though they may be 
closely related to the decedent by consanguinity,®® 
but other courts have construed the term “next of 
kin” as including persons who would be entitled to 
share in the estate if there was none nearer in re¬ 
lationship.^® 

Ordinarily provisions for issuance of letters of 
administration to the next of kin of an intestate, or 


& Co. 483. 39 Lanc.L..Rev. 491. 39 
Tork.Lpgr.Rec. 103. See In re Hen¬ 
ry's Estate. 61 York Legr.Rec. 185. 
23 C.J. p 1037 note 22. 

Blood ralatlvo profarrod to widow of 
daoedeat'a son 

Widow of decedent's son and ad¬ 
ministratrix of such son’s estate is 
not entitled to letters of administra¬ 
tion. as against decedent's cousin — 
In re Crandall's Estate. 258 N.Y.S. 
797. 144 Mlsc. 68. 

Bon and sola hair antltlad to lattars 

Ga.—.Tackson v. Jackson, 177 S.E. 
591. 179 Ga. 696. 

Bair of hair as aot aatitlad to lattars* 

(1) Son of intestate's surviving 
brother is not “beneficiary heir’’ of 
intestate, either by disposition of 
law or by representation of brother, 
on death of surviving brother who 
had inherited an interest in intes¬ 
tate’s succession, notwithstanding 
brother died without either accepting 
or rejecting intestate's succession, 
and hence was not entitled to ap¬ 
pointment as administrator of in¬ 
testate's succession.—Succession of 
Coco, 171 So. 70, 186 La.-901. 

(2) Statutes providing for trans¬ 
mission of succession to heirs of 
heirs, for suits by heirs in actions 
which deceased had right to insti¬ 
tute, and suspending right of heir 
until acceptance or rejection of suc¬ 
cession do not entitle son of intes¬ 
tate’s surviving brother to appoint¬ 
ment as administrator in intestate’s 
succession where son acquired inter¬ 
est in intestate's succession as heir 
of surviving brother who had died 
without exercising his right to ac¬ 
cept or reject succession.—Succes¬ 
sion of Coco, supra. 

Ky.—Ellwanger v. Ellwanger's 
Adm’r, 129 S.W.2d 127, 278 Ky. 684. 
N.T.—In re Grant's Estate, 3 N.Y.S. 
2d 867, 253 App.Div. 604—In re 
Franko’s Estate, 7 N.Y.S.2d 694. 
169 Mlsc. 356—In re Brown's Es- 
tote, 274 N.Y.S. 496, 153 Mlsc. 41. 


Wash.—State v. Superior Court for 
King County. 291 P. 481, 168 Wash. 
646, 70 A.L.R. 1460. 

23 C.J. p 1038 notes 23, 27. 

Interest in estate as affecting right 
to administration generally see su¬ 
pra I 31. 

Blood relatives without interest in 
estate 

Under statute prescribing order in 
which persons are entitled to admin¬ 
ister decedents’ estates, phrase “next 
of kin’’ does not include relatives by 
blood who have no interest in estate. 
—In re Covington's Estate, 33 P.2d 
87, 177 Wash. 668. 

Back of resident distribntsss imma¬ 
terial 

Resident relatives of a decedent 
who are not distributees cannot 
qualify as administrators of estate 
of decedent when there are no dis¬ 
tributees who are residents of Ken¬ 
tucky since “relations’’ referred to in 
statute providing for appointment of 
administrator are those entitled to 
distribution in the estate of the dece¬ 
dent.—Ellwanger v. Ellwanger’s 
Adm’r, 129 S.W.2d 127, 278 Ky. 684. 

35. N.T.—^In re Wenkhous' Estate, 
286 N.Y.S. 518, 168 Misc. 663. 

“Bntitlad to taka or shazs" 

(1) Phrase “persons entitled to 
take or share,’’ in statute prescrib¬ 
ing persons entitled to administra¬ 
tion. means surviving spouse and 
next of kin, except those who have 
alienated their interest.—In re Kas- 
sam's Estate, 262 N.Y.S. 706, 141 
Misc. 366, affirmed In re Kassam, 266 
N.Y.S. 836, 236 App.Div. 609. 

(2) Words “persons entitled to 
take or share,’’ in statute prescrib¬ 
ing who is entitled to administration, 
do not include assignees, and others 
not distributees.—^In re Kassam’s Es¬ 
tate, supra. 

‘■Any other next of Ua entitled to 
share** 

Assignee of sole surviving next of 
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kin is not entitled to administration 
as “any other next of kin entitled to 
share in distribution of estate.”—^In 
re Kassam’s Estate, supra. 

36. Iowa.—In re Wright’s Estate, 
230 N.W. 652, 210 Iowa 26. 

Minn.—Long v. Christopher, 260 N. 

W. 314, 194 Minn. 238. 

N.J.—In re Stewart’s Estate, 175 A. 

360, 117 N.J.Eq. 266. 

Tex.—Gillespie v. Isbell. Civ.App., 51 
S.W.2d 746, error refused. 

37. N.Y.—In re Reilly’s Estate, 300 
N.Y.S. 1285, 166 Mlsc. 214-—In re 
Brown’s Estate, 274 N.Y.S. 496, 153 
Misc. 41. 

Bathor not sntitlsd to share 

Where intestate left six year old 
son as only next of kin, intestate’s 
father was not “next of kin entitled 
to distribution” within statute, and 
therefore he could not object to 
granting of letters of administration 
to intestate’s divorced wife, the 
mother of intestate’s son.—In re 
Stewart’s Estate, 175 A. 360, 117 N. 
J.Eq. 256. 

38. N.Y.—In re Reilly’s Estate, 300 
N.Y.S. 1285, 166 Misc. 214—In re 
Brown’s Estate. 274 N.Y.S. 496, 163 
Misc. 41. 

39. Minn.—Long v. Christopher, 260 
N.W. 314, 194 Minn. 238. 

40. Ill.—Sanders v. Buenger, 143 N. 
B. 431, 311 Ill. 672. 

Qnalifloation of oonsin on waiver by 
brothers and sisters 
“Next of kin” under Administra¬ 
tion Act S 18 subd 8, relating to 
preferences to appointment as ad¬ 
ministrator, may Include persons 
who would be next of kin if there 
were not others occupying that posi¬ 
tion, so that a cousin of deceased 
may so classify, although there are 
brothers and sisters of deceased liv¬ 
ing. where same have waived their 
right to administer or to nominate.-— 
Sanders v. Buenger, supra. 
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to specified relatives, refer to and are limited to 
those related by consanguinity,but there may be 
circumstances and statutory provisions under which 
letters will issue to relatives by affinity,as under 
statutes providing for issuance of letters to the sur¬ 
viving kin of a predeceased spouse of the intes¬ 
tate.^* 

Date of determining next of kin. Generally 
speaking, a person’s next of kin, within statutes gov¬ 
erning appointment of administrators, are to be de¬ 
termined as of the date of his death.^^ 

Adopted children. While there is authority to the 
effect that an adopted child acquires no right to ad¬ 
minister the estate of his adopted parent,^® other 
authorities regard an adopted child as entitled to 
letters of administration on much the same basis as 
a natural child would be,^® and differences in view¬ 
point may perhaps find their explanation in dif¬ 
ferences in statutory provisions as well as in dif¬ 
ferences of judicial construction. The word “chil¬ 
dren,” as employed in statutes regulating appoint¬ 
ment of administrators, has been held to include 
children by adoption as well as children by birth, 
but, unless the adoption has been completed in com¬ 


pliance with statutory formalities, persons claiming 
to be children by adoption will not so classified.^* 
If the adoption has been formally completed, how¬ 
ever, the adopted child may be entitled to letters 
even though proceedings are pending to vacate the 
judgment of adoption.^® 

Stepchildren, The stepchild of an intestate may 
become entitled to letters of administration.®* 

Illegitimate relatives. Ordinarily illegitimate rel¬ 
atives are not entitled to letters of administration 
as kin of an intestate®^ but the right of an illegiti¬ 
mate child to administer his deceased mother’s es¬ 
tate has been recognized by some authorities,®* and 
where a bastard grantee predeceases his mother, and 
later she dies, her legitimate children may become 
entitled to administration on the land originally 
owned by their illegitimate half brother, deriving 
their rights through the mother and not direct from 
the illegitimate half brother.®* 

b. Preferences 

At a genaral rule kin of nearer degree to the Inteatate 
will be appointed adminlitratora of hii eatate In prefer¬ 
ence to thoae of more remote degree. Where appileanta 
are of equal degree of kinahip, appointment may In the 


41. Ala.—Clark v. Whorton, 194 So. 

661. 239 Ala. 238. 

‘^Vepliew” aad ‘^vleoe** 

The terms “nephew" and “niece" 
in their primary sense, and within 
meaniner of statute conferring on 
“next of kin" entitled to share in 
distribution of an estate, second in 
preference to the ria:ht of appoint¬ 
ment as administrator, include only 
relationship by consanguinity.— 
Clark V. Whorton. supra. 

4a. N.Y.—In re Gant's Estate, 254 
N.Y.S. 716, 142 Mlsc. 446. 

Dlacretloa of court 
In absence of application for let¬ 
ters of administration by next of kin 
not required to be notified, letters 
of administration could be Issued to 
deceased's brother-in-law, in discre¬ 
tion of orphans' court, whether or 
not the brother-in-law was a credi¬ 
tor.—Kaiser v. Ebersberger, Md., 19 
A.2d 701, 133 A.L.R. 1479. 

43. N.Y.—^In re Ziesenitz's Estate, 
218 N.Y.S. 233, 128 Mlsc. 100. 

As Iktsstats’s next of kin 

In absence of specified surviving 
relatives of intestate decedent, pre¬ 
deceased spouse's relatives are “next 
of kin entitled to share in distribu¬ 
tion of estate" as respects right of 
administration.—^In re Gant's Es¬ 
tate, 254 N.Y.S. 716. 142 Misc. 446. 
Vxef esenoe to esedltor 

Sisters of deceased's predeceased 
wife are entitled to administration 
in preference to deceased’s creditor. 
—In re Gant’s Estate, supra. 


44L Wash.—In re Covington’s Es¬ 
tate. 33 P.2d 87, 177 Wash. 668. 

46. Pa.—In re Smith. 74 A. 622, 225 
Pa. 630, 133 Am.S.R. 894—McCul- 
ly’s Estate. 13 Phila. 296. 

46. Cal.—In rc Heaton, 78 P. 186, 
139 Cal. 237, 67 P. 321, 136 Cal. 
386. 

Tenn.—Redmond v. Ward rep, 267 S. 
W. 394, 149 Tenn. 86. 

Where deceased left no widow or 
natural children, adopted daughter 
was person next entitled to distribu¬ 
tion of estate, and was entitled to 
appointment as administrator.—Hood 
V. Higgins' Curator, 9 S.W.2d 1078, 
226 Ky. 718. 

47. N.D.—^Borner v, Larson, 293 N. 
W. 836, 70 N.D. 313. 

48. N.D.—Bomer v. Larson, supra. 

49. Ky.—^Hood v. Higgins’ Curator, 
9 S.W.2d 1078, 226 Ky. 718. 

sa Cal.—In re Sweitzer’s Estate, 11 
P.2d 633, 215 Cal. 489. 

Jbegarded as next of kin 

Under statutory provisions defin¬ 
ing the term “next of kin’’ as includ¬ 
ing all persons entitled under the 
provisions of law relating to distri¬ 
bution of personal property to share 
in the unbequeathed residue of the 
assets of decedent, a stepchild so 
entitled may be appointed adminis¬ 
trator as next of kin.—^In re Neu- 
kirchen’s Estate, 186 N.Y.S. 240. 

51. Cal.—In re Pico. 52 Cal. 84. 
Ul.—Myatt V. Myatt, 44 IlL 473. 
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N.Y.—Perrie v. Public Administrator. 
8 Bradf.Surr. 249—Public Admin¬ 
istrator V. Hughes, 1 Bradf.Surr. 
125. 

t>a.—^In re McLaughlin’s Estate, 172 
A. 107, 314 Pa. 674. 

Hnlllns fllius 

Parents' alleged common-law mar¬ 
riage being invalid because of moth¬ 
er’s preexisting ceremonial marriage, 
child of deceased seaman was held 
nullius films as respects decedent, 
and hence, not being classifiable as 
“child" within statute governing let¬ 
ters of administration, was not en¬ 
titled to preference over decedent's 
father as to limited letters for pur¬ 
pose of prosecuting action under fed¬ 
eral statute for decedent's death.— 
In re Winkhous. 284 N.Y.S. 62, 167 
Misc. 560. 

Za Bhods Zslaad it has been held 
that even if a statute conferring 
rights of inheritance on illegitimates 
does not make them kindred in the 
sense permitting their appointment 
as administrators, the court should 
have under the circumstances pre¬ 
vailing in the case at bar appointed 
an illegitimate grandson of Intestate 
administrator as a “suitable person." 
—Johnson v. Johnson, 23 A. 106, 16 
R.I. 109. 

68. La.—Succession of McGee, 91 

So. 716, 161 La. 225. 

N.J.—Matter of Potter. 8 N.J.L.J. 
137. 

53i Oa.—^Langmade v. Tuggle, 8 S. 
E. 666, 78 Ga. 770. 
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•ound dl«cr«tlon of tht court bo mado In accordance with 
the boat Intoroata of the diatributoea after due conaldera- 
tlon of the peraonal capacity, experience, and moral flt- 
neaa of the appllcanta and of other pertinent factora. 
Next of kin are uaually preferred to,creditora and to 
atrangera, although creditora may be preferred where the 
relativaa lack aubatantlal beneficial Intereat In the eatate. 

The right to administration arising from kinship 
being usually dependent on the right to share in 
the distribution of decedent’s estate, as shown in 
the preceding subdivision of this section, the near¬ 
est of kin to decedent are as a rule preferred to 
those more remotely related,®^ since they, when 
entitled to share in the estate, are the “next” of 
kin, and relatives not so entitled are not “next” of 
kin within the statutes and, where the statute 
classifies the different kinds of relatives, as children, 
brothers and sisters, etc., and gives preference to 
one over another, the court should follow the stat¬ 
utory preference in issuing letters of administra¬ 
tion.®® Under some statutes the degree of kinship, 
with reference to determination of the right to ad¬ 
ministration, will be computed -in accordance with 
the rules of the civil law,®^ beginning with the in¬ 
testate and ascending from him to a common an¬ 
cestor, descending from that ancestor to claimant, 
and reckoning a degree for each generation both in 
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ascending and in descending.®® Where the court 
has on petition appointed a next of kin as admin¬ 
istrator, on a subsequent application within the stat¬ 
utory period by another kin more closely related, 
the court in its discretion may vacate the first ap¬ 
pointment and issue letters of administration to the 
kin more closely related to intestate.®® Where the 
statute relating to appointment of administrators 
places all the next of kin in one preferential class, 
it has been held that one nearer in kinship than 
another has no preferential right to administration 
over such other, the selection as between those in 
the same preferential class in respect of adminis¬ 
tration resting in the sound discretion of the court.®® 
Equality of interest may give equality of right to 
administer ;®i but it has been held that the test of 
the right to letters of administration is the nearness 
of relationship to intestate and not the relative pro¬ 
portion of the estate to which applicant may be en¬ 
titled.®® From among two or more persons equally 
akin to deceased who seek the appointment, the 
court may choose the most suitable, judging fairly 
as to each one’s fitness for the trust and exercising 
a sound discretion in the interests of the distribu¬ 
tees generally;®® and in making a selection among 


54. Md.—Phillips V. Clark, 6 A.2d 
220, 176 Md. 57S. 

N.Y.—In rr Gaffney's Estate, 252 N. 

T.S. 640. 141 Misc. 46.2. 

Tex.—Gillespie v. Isbell, Clv.App., 
61 S.W.2d 746, error refused. 

22 C.J. p 1039 note 28. 

Brother may he preferred to nleoe 
and nephew 

Md.—Mobley v. Mobley, 131 A. 770, 
149 Md. 401. 

Personal fitness of nonhenefioiary 
heir is not material.—Succession of 
Coco, 165 So. 646, 184 La. 144. 

55. N.Y.—In re Kassam's Estate, 
262 N.YS. 706, 141 MIsc. 366. af¬ 
firmed In re Kassam, 265 N.Y.S. 
836, 235 App.Div. 609. 

58. Mont.—In re Mapes* Estate. 118 
P.2d 755—In re Welscher’s Estate, 
250 P. 447, 77 Mont. 164. 

N.D.—Borncr v. Larson, 293 N.W. 

836, 70 ND. 813. 

Ohildren preferred to sister 

Under statute prescribing order in 
which letters of administration must 
be granted, decedent’s children are 
placed in a class superior to that of 
a sister of decedent, and hence chil¬ 
dren have, within limits prescribed 
by statute, a right to administration 
of estate superior to right of a sister 
of decedent, although to be so en¬ 
titled they must show that they are 
children within the meaning of the 
statute.—Bomer v. Larson, supra. 

57- Ala.—Calvert v. Beck, 199 So. 
646, 240 Ala. 442*-~Johnston v. 


Pierson, 155 So. 695, 229 Ala. 85. 
Cumputation of degree of kindred 
under rules regulating descent and 
distribution see Descent and Dis¬ 
tribution SS 22, 2.2. 

58. Ala.—Calvert v. Beck, 199 So. 
846, 240 Ala. 442. 

Brother preferred over niece’s hns- 
hand 

A brother of the whole blood of 
deceased was in the second "degree 
of kindred", and a husband of niece 
of deceased was in the third "degree 
of kindred", and hence brother had 
preferential right to administer es¬ 
tate of deceased and was entitled, as 
against husband of niece, to grant of 
letters of administration, where 
brother was not disqualified.—Cal¬ 
vert V. Beck, supra. 

Vnolo preferred over first oonsla’s 
hushaiid 

Uncle of Intestate who died with¬ 
out widow, descendants, or parents, 
and who was not disqualified, was 
entitled to letters of administration 
as a relative in the third degree as 
against husband of intestate's first 
cousin, such first cousin being a rela¬ 
tive in the fourth degree.—Johnston 
v. Pierson, 166 So. 695, 229 Ala. 85. 
B9. Colo.—In re Woody's Estate, 24 
P.2d 764, 93 Colo. 169. 

80. Iowa.—In re Wright's Estate, 
230 N.W. 662, 210 Iowa 25. 

Biater aot preferred over aieoe 
Under statute authorising "next 
of kin" to request administration, in¬ 
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testate's sister had no preferential 
right over niece.—In re Wright's Es¬ 
tate, supra. 

81. Mich—Rajnowski v. Detroit, B. 
C. & A. R. Co.. 41 N.W. 847, 74 
Mich. 20. 

68. Tex.—Gillespie v. Isbell, Civ. 

App., 61 S.W.2d 746, error refused. 
As between oonslne 

(1) First cousin of half blood, 
rather than second cousin of whole 
blood, was "next of kin” of deceased 
within statute prescribing preferen¬ 
tial rights to letters of administra¬ 
tion.—Gillespie v. Isbell, supra. 

(2) That second cousin of whole 
blood of deceased would receive larg¬ 
er share of estate than first cousin 
of half blood was immaterial in de¬ 
termining right to letters of admin¬ 
istration.—Gillespie v. Isbell, supra. 

83. Ga.—Sims v. Horne, App., 16 S. 
E.2d 649. 

La.—Succession of Eberle, 99 So. 464, 
155 La. 603. 

N.J.—In re Tenneson's Estate, 12 A. 

2d 363, 18 N.J.Misc. 245. 

23 C.J. P 1039 note 30. 

▲ppolatmsnt sustained 

Appointment as administratrix of 
beneficiary heir who was mature 
woman of experience, capacity, and 
business ability, who transacted her 
father’s business exclusively for 8ix 
months before his death, and who 
was the only applicant for adminis¬ 
tration not alleged to be Indebted to 
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such persons it is proper to regard moral fitness, 
as well as age^^ and business experience.^* Rela* 
tives of the whole blood are generally preferred to 
those of half blood in equal degree of relationship.*^ 
The policy of some jurisdictions distinctly places 
the male of kin before the female for receiving the 
appointment,*® but this rule may be controlled by 
other considerations.** In some jurisdictions a 
feme sole is preferred to a married woman.^* It 
has been considered that relatives on the male side 
should be preferred to those in the female line,*^^ 
but in a case where the estate was insolvent so far 
as personalty was concerned, but the intestate left 
real estate derived from his mother, it was held that 
administration would be granted to a maternal cous¬ 
in in preference to a paternal uncle.^* One deter¬ 
mining consideration as between next of kin in cas¬ 
es of doubt may be their relative extent of inter¬ 
est,"^® but another is the confidence reposed by kin¬ 
dred, and hence it is not uncommon to appoint the 
one on whom a majority of the parlies in interest 
agree,^* and the wishes of the person or persons 
having the largest amount of interest may in cer¬ 
tain respects preponderate in the selection,7* al¬ 
though the wishes of a majority do not impose an 
absolute duty on the court."^* 


Preferred to creditors. As a general rule next of 
kin will be appointed administrators in preference 
to creditors of the intestate but it has been held 
that a creditor is entitled to preference over a rel¬ 
ative who is not entitled to share in the estate,^® or 
is not a member of any of the classes named in the 
statute providing the order in which administra¬ 
tion may be granted.^® 

The reason why a creditor is selected under these 
circumstances is that, should the estate be plainly 
inadequate for yielding a surplus over the debts, the 
next of kin have comparatively slight interest in 
settling it, while under no circumstances ought an 
honest creditor's claim be lost for want of an ad¬ 
ministrator.®* 

Preference to strangers. It has been both af- 
firmed®! and denied®® that relatives without bene¬ 
ficial interest in an intestate's estate should be pre¬ 
ferred to strangers. 

§ 37. - Guar^an or Trustee of Person 

Entitled 

In tome, but not all, Juriadictlons tho guardian or 
truateo of an infant or other Incompetent may qualify 
aa adminiatrator In place of hia ward or ceatui. Where 


estate, was held proper.—Succession 
of Vlrgrets, 162 So. 63, 182 La. 491. 
«*X08t aoUd*’ 

In determining ‘*most solid" with¬ 
in statute authorizing Judge to select 
most solid of two or more beneficiary 
heirs as administrator, business ca¬ 
pacity, experience, property, integ¬ 
rity, and everything else going to 
make up personal fitness should be 
considered.—Succession of Coco, 165 
So. 646, 184 La. 144. 

06b N.J.—In re Tenneson's Estate, 
12 A.2d 363, 18 N.J.Misc. 246. 

23 C.J. p 1039 note 31. 

65. Md.—Owings v. Bates, 9 Gill 
463. 

N.J.—In re Hill, 37 A. 962, 66 N.J.Eq. 
764. 

N.Y.—^Wickwire v. Chapman, 16 
Barb. 302. 

66 . La.—Chaler's Succession, 1 So. 
820, 39 La.Ann. 308. 

23 C.J. p 1039 note 33. 

67. N.T.—Matter of Tator, 141 N.Y. 
S. 927, 81 Misc. 83. 

23 aJ. p 1039 note 34. 

68. N.Y.—^In re McOwen's Estate, 
186 N.Y.S. 907, 114 Misc. 161. 

23 C.J. p 1039 note 86. 

66 . N.Y.—^Wickwire v. Chapman, 16 
Barb. 302. 

28 C.J. p 1040 note 36. 

TOl Md.—Smith v. Young, 6 Gill 197. 
N.Y.—^In re Curser, 89 N.Y. 401, re¬ 
versing 26 Hun 679. 

23 C.J. p 1040 note 87. 


71. Md.—Kearney v. Turner, 28 Md. 
408. 

75. Pa.—Cantlin's Estate, 2 Pa.Dist. 
622, 13 Pa.Co. 381. 

73. Ga.—Leverett v. Dismukes, 10 
Ga. 98. 

74. Ga.—Hill V. Akins, 194 S.E. 893, 
67 Ga.App. 198. 

Mont.—^In re Welscher's Estate, 260 
P. 447, 77 Mont. 164. 

23 C.J. p 1040 note 41. 

Appointment as mandatory 
Ga.—Sims v. Horne, App., 16 S.E.2d 
649. 

7B. Pa.—McClellan’s Appeal, 16 Pa. 

110 . 

76. Ky.—Moran v. Moran, 189 S.W. 
248, 172 Ky. 344. 

77. Ga.—Sims v. Home, App., 16 S. 
E.2d 649. 

La.—Succession of Eugene, 120 So. 

403, 10 La.App. 294. 

Selootlon by less than majority as 
controlling 

Where next of kin equally near In 
degree selected one of their number 
as administratrix, and there was no 
evidence that one selected was not a 
person of sound mind or that she 
was laboring under any disability, 
the ordinary could not appoint a 
creditor of deceased as administrator 
in preference to the one so selected, 
although it did not appear that the 
next of kin making the selection con¬ 
stituted a majority of the decedent’s 
next of kin.—Sims v. Horne, Ga.App., 
16 S.E.2d 649. 


Solvency of estate 

(1) Under mandatory statutes, 
next of kin, where no husband or 
wife survives, are entitled to admin¬ 
ister. rather than creditor, whether 
estate is solvent or insolvent.—Park¬ 
er V. Batchellor, 151 S.E. 118, 40 Ga. 
App. 669. 

(2) Earlier cases from Georgia are 
to the contrary.—Sturges v. Tufts, 
R.M.Charlt., Ga.. 17. 

23 C.J. p 1042 note 64. 

7ft Ind.—Cooper v. Cooper, 88 N.E. 

341, 43 Ind.App. 620. 

23 C.J. p 1042 note 61. 

79. Wash.—In re Hoss, 109 P. 1071, 
69 Wash. 360. 

80. Mich.—Aldrich v. Annin, 19 N. 
W. 964, 64 Mich. 230. 

23 C.J. p 1042 note 63. 

81. N.Y.—In re D’Adamo, 106 N.E. 
81, 212 N.Y. 214, L.R.A.1916D 373. 

23 C.J. p 1038 note 24. 

88 . Wash.—^In re Covington’s Es¬ 
tate, 33 P.2d 87, 177 Wash. 668. 
Decedent’s sUiter, appealing from 
order appointing stranger to estate 
as administratrix, was held to have 
no preferential right to appointment 
in absence of showing that she had 
interest in estate, where order ap¬ 
pointing stranger recited that all of 
decedent’s property was community 
property.—In re Covington’s Estate, 
supra. 


934 



88 C. J. 8. EXECUTORS AND 

a eaatul It eompettnt, hit irutitt may ba dtnitd tha right 
to tarva In hit plaea. 

It has been said to be a rule of the common law 
that the trustee or guardian of an infant or person 
non compos mentis, who would otherwise be enti¬ 
tled to administer on an estate, is entitled to ad¬ 
minister in the right of his cestui or ward;** and 
in some jurisdictions by virtue of the common law 
or statute, where a person entitled to administra¬ 
tion is a minor or incompetent, letters of administra¬ 
tion may be granted to the guardian of such per¬ 
son,®^ unless disqualified,** as where the tutor of 
minors is given the right to administer the succes¬ 
sion of the ward’s ancestor when the ward is the 
only person in interest or adult heirs and creditors 
raise no objection.*® The natural guardian of an 
infant may qualify as administrator in the infant’s 
place according to some authority,**^ but other au¬ 
thority has denied the right of administration to a 
natural guardian and restricted it to a guardian ap¬ 
pointed by law.** The guardian of the estate of 
an incompetent will be preferred to the guardian of 
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his person.*® It has been held that, where, of sev¬ 
eral next of kin equally entitled, one is a minor, 
the guardian of the minor is postponed to the adult 
next of kin,®® but there is also authority for the 
view that under such circumstances the court has 
power to grant letters to the guardian of the mi- 
nor.®l Where the guardianship appointment is void, 
the person claiming to be guardian does not become 
administrator by operation of law.®* 

Under the law of other jurisdictions letters of 
administration may be refused to a guardian seek¬ 
ing to take the place of his ward,®* and it has been 
held that the guardian of the property of minor 
children has neither a statutory nor a natural right 
to administer on the estate of their ancestor,®^ and 
that the mere facts that the incompetent would have 
been entitled to letters if competent, and that stat¬ 
utes broadly give the guardian the right to repre¬ 
sent the ward in all actions, suits, and proceedings, 
do not singly or together entitle the guardian to 
appointment as administrator of an estate to the 
residue of which his ward is not entitled.®* Where 


83. Ind.—-Kinnick v. Coy, 81 N.B. 
107, 40 Ind.App. 139. 

84. La.—Dorsc^y v. Metropolitan 

Life Ins. Co., App.. 146 So. 304. 

N.T.—In re Clark’s Estate, 274 N.Y. 
S. 282, 162 Mlsc. 723—In re Mc¬ 
Guire’s E.state, 189 N.Y.S. 62, 116 
Misc. 84. 

Okl.—In re Copperfleld’s Estate, 12 
r.2d 490, 158 Okl. 40. 

W.Va.—Murphy v. Karnes, 106 S.E. 

666. 88 W.Va. 242. 

23 C.J. p 1040 note 46. 

Osaaral guardian 

The term "guardian," as used in 
Code Civ.Proc. c 18, applies to gen¬ 
eral guardian, and a "general guardi¬ 
an" is one appointed by the supreme 
or surrogate’s court, under S 2642, 
for an Infant, either over or under 
fourteen years of age.—In re Mc¬ 
Guire’s Estate, 189 N.Y.S. 62, 116 
Misc. 84. 

Aaoillary guardian 

(1) Ancillary guardian of illegiti¬ 
mate child of deceased seaman may 
he entitled to priority in Issuance of 
letters of administration for purpose 
of enforcing liability for death of 
seaman as against father of seaman 
where no estate of seaman was in¬ 
volved except right to recover for 
his death.—In re Wenkhous’ Estate, 
286 N.Y.S. 618. 168 Misc. 663. 

(2) In determining right of prior¬ 
ity to letters of administration to 
enforce claim for death of seaman 
where no other estate of seaman was 
involved, court could not adopt rule 
of discrimination based on selection 
of one attorney as against another, 
but substantive rights of parties 
alone would be considered and let¬ 


ters issued to guardian representing 
infant.—In re Wenkhous’ Estate, su¬ 
pra. 

Ouardlsa of issue of misoegenetlo 
marriage 

Guardian of children born as re¬ 
sult of marriage between Indian and 
negro held void for miscegenation 
la entitled on their father’s death to 
preference over deceased father’s half 
brothers and half sisters, in appoint¬ 
ment of administrator.—In re At¬ 
kins’ Estate, 3 P.2d 682, 161 Okl. 294, 
84 A.L.R. 491. 

85. N.Y.—In re Clark’s Estate, 274 
N.Y.S. 282, 152 Misc. 723. 

Wash.—In re Stotts* Estates, 23S P. 
280, 133 Wash. 100. 

86. La.—In re Scarborough, 8 So. 
940. 43 La. Ann. 316—Dumestre’s 
Succession, 4 So. 328, 40 La.Ann. 
671—Succession of Story, 3 La. 
Ann. 602—Succession of Reed, 
App., 167 So. 766—Succession of 
Brierre, 136 So. 762, 19 La.App. 400, 
affirmed 140 So. 488, 174 La. 314. 

Ufo policies not subjeot to oreditors* 
claims 

Rule that tutor’s right to appear 
as representative of succession of 
deceased whose property is inherited 
by minor depends 'on absence of ob¬ 
jection by creditors did not apply 
to suit by tutrix on life policies not 
subject to creditors’ claims.—Dorsey 
V. Metropolian Life Ins. Co., La.App., 
146 So. 304. 

87. W.Va.—In re Stollings* Estate, 
96 S.E. 446, 82 W.Va. 18. 

88. N.Y.—In re Winkhous, 284 N.Y. 
S. 62, 157 Misc. 660. 
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Must be guardian of person or prop¬ 
erty 

Only ’’guardian" of infant distribu¬ 
tee within statute governing letters 
of administration is guardian of in¬ 
fant's person or property, or both, 
appointed by surrogate’s court or 
supreme court, and hence illegiti¬ 
mate child’s mother was not entitled, 
as alleged natural guardian, to issu¬ 
ance of letters in preference to fath¬ 
er’s father.—In re Winkhous, supra. 

89. N.Y.—In re Blowsteln’s Estate, 
263 N.Y.S. 412, 147 Misc. Ill—In 
re McGuire’s Estate, 189 N.Y.S. 62, 
115 Misc. 84. 

90. N.Y.—Cottle V. Vanderheyden, 
66 Barb. 622. 

23 C.J. p 1041 note 49. 

91. Cal.—In re Turner, 77 P. 144, 
143 Cal. 438. 

98. Ga.—Payne v. Shirley. 104 S.E. 

17, 25 Ga.App. 644. 

Want of Jurisdiction 
Where an application for appoint¬ 
ment of an administrator is filed, and 
a caveat thereto filed by one who 
had been appointed guardian of de¬ 
ceased. under a commission of lun¬ 
acy Issued under Civ.Code 1910 § 3092, 
on the ground that the caveator, as 
guardian, was by operation of law 
the administrator of the estate, such 
ground of the caveat cannot be sus¬ 
tained, where the guardianship ap» 
pointment was void for want of Ju¬ 
risdiction.—Payne v. Shirley, supra. 

93. Arlz.—In re Graham’s Estate, 
231 P. 918, 27 Aria 167. 

94. Iowa.—O’Neill v. Read, 162 N. 
W. 776, 179 Iowa 1208. 

95. Mass.—McDonald v. O’Dea, 168 
N.E. 341, 256 Mass. 177. 
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statutes expressly providing for appointment of the 
guardian have been repealed, it has been held that 
such repeal did not reestablish the common-law 
rule that the guardian was entitled to letters of ad¬ 
ministration in place of his incompetent ward.®® 

Competent cestui, A cestui que trust, if rational 
and competent, is entitled rather than his trustee.®^ 

§ 38. -Attorney of Person Entitled 

It hat been held proper to appoint as administrator of 
a decedent's estate the resident attorney in fact of a 
nonresident having an Interest in the estate. 

The resident attorney in fact of the nonresident 
guardian of a minor may be appointed curator of 
the estate of the deceased ancestor.®® 

§ 39. - Guardian or Conservator of De¬ 

ceased Infant or Incompetent 

The administration of the estate of a deceased infant 
or mental Incompetent may be intrusted to his guardian 
or conservator under some statutes. 

Under some statutes the administration of the 
estate of an infant belongs to his guardian,®® while 
the estate of a lunatic, drunkard, or spendthrift is 
to be administered by his conservator.^ 

§ 40. -Assignee of Next of Kin 

The assignee of a sole next of kin has been held not 


83 C.J.S. 

antKIed to administer or to nominate an administrator In 
the absence of statutory provision. 

It has been held that the assignee of the sole next 
of kin and distributee is not entitled to administra¬ 
tion and cannot nominate an administrator.® Under 
statutes conferring the right of administration on 
the grantee of the interest of one entitled, a person 
securing his interest by operation of law is not to 
be deemed such a grantee.® It has been held that 
the trustee in bankruptcy of a person having an in¬ 
terest in an unadministered estate may be appointed 
administrator.^ 

§ 41. — Creditors 

a. In general 

b. Status as “creditor” 

c. ‘ Priority among creditors 

a. In General 

Subject to those having prior rights, a creditor may 
be entitled to appointment at administrator in preference 
to noncreditors. 

It is a very general rule, established by positive 
statute in many of the United States, that a creditor 
of deceased may be appointed administrator where 
no application for appointment is made within a 
suitable time by those having legal priority of right, 
or where the latter arc unsuitable for appointment 
or incompetent.® 
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96l Nev.—In re Taylor's Estate, 114 

P.2d 1086, 136 A.L.R. 680. 

Xffeot of repeal dieoasBed 

(1) Where legislature in repealing 
statute specified persons entitled to 
letters of administration with their 
priorities and a guardian of a minor 
was not named, axiom "expressio uni- 
us est exclusio alterius" applied as 
against contention that repealed stat¬ 
ute which had entitled a guardian to 
letters was merely declaratory of the 
common law, which was not repealed 
by repealing statute.—In re Taylor's 
Estate, supra. 

(2) The repeal of statute which 

had made provision that, when per- 
aon entitled to letters of administra¬ 
tion was a minor, letters should be 
issued to guardian repealed the com¬ 
mon law of which such statute was 
declaratory, where repealing statute 
was a revision of whole subject 
of settlament of estates of deceas¬ 
ed persong and appointment of le¬ 
gal representatives.—In re Taylor’s 
Estate, supra. | 

t7. N.Y.—In re Thompson, 33 Barb. 

834. 

98b La.—Manson's Succession, l 

Rob. 236. 

98. Oa.—^National Lumber Co. v. 

Turner, 59 S.E. 16, 2 Oa.App. 760. i 


1. Ill,—Lang v. Frlesenecker, 73 N. 
E. 329. '213 Ill. 698. 

23 C.J. p 1041 note 64. 

2. N.Y.—In re Kassam’s Estate, 262 
N.Y.S. 706, 141 Misc. 366. affirmed 
In re Kassam, 266 N.Y.S. 836, 236 
App.Div. 609. 

Assignee of nonresident alien sole 
next of kin and distributee was not 
entitled to administration and could 
not nominate administrator; hence 
public administrator had right to ad¬ 
ministration.—^In re Kassam's Estate, 
supra. 

3. Mich.—In re Halsted's Estate, 276 
N.W. 438, 282 Mich. 263, 114 A. 
L,R. 272. 

Xalf sister preferred to widow’s 
niece taking by operation of law 

Under a statute providing that ad¬ 
ministration shall be given to an 
intestate’s widow, or next of kin, 
or to a "grantea of the interest of 
one or more of them," where the 
intestate died leaving a widow and a 
half sister, and thereafter the widow 
died, leaving a niece as her own next 
of kin, letters of administration on 
the estate of the husband were prop¬ 
erly Issued to, or on the nomination 
of, his half sister to the exclusion of 
the widow's niece who, having se* 
cured her interest in the estate of 
the intestate husband by operation 
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of law, was not a "grantee" of the 
widow's interest within the meaning 
of the statute.—-In re Halsted's Es¬ 
tate. supra. 

4. Mich.—Osmun v. Galbraith. 92 N. 
W. 101, 131 Mich. 677. 

5. Ala.—Murphy v. Freeman, 127 
So. 199, 220 Ala. 634, 70 A.L.R. 
381. 

Ark.—Lineback v. Howerton, 26 S.W 
2d 74. 181 Ark. 433. 

Oa.—Howard v. Davis, 16 S.E.2d 865 
—Carson v. Blair, 124 S.E. 808. 32 
Oa.App. 728. 

Ill.—In re Wynn’s Estate, 35 N.E.2d 
702, 311 Ill.App. 190—In re Bach- 
er's Estate, 261 Ill.App. 647. 

La.—^W. B. Smith & Co. v. Lowe, 134 
So. 707. 16 La.App. 425. 

Mass.—McLaughlin v. Feerick, 176 
N.E. 779, 276 Mass. 180—Bickford 
V. Furber. 170 N.E. 796, 271 Mass. 
94, 70 A.L.R. 469. 

Mich.—In re Morgan, 176 N.W. 606, 
209 Mich. 66. 

Wash.—In re Utter's Estate, 191 P. 
836, 112 Wash. 197—In re Fellin's 
Estate, 186 P. 604. 108 Wash. 626. 
*'liay" appoint as meanlag **mnst*’ 
Word "may," as used, in connec¬ 
tion with the appointment of credi¬ 
tors as administrators, in statute 
providing that county court may 
grant administration to any creditor 
who shall apply therefor, is equiva- 
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A creditor may be preferred to a person lacking 
priority of right and not a creditor,® although the 
latter is supported in his application by some of the 
creditors f but it has been held, as shown infra § 43, 
that, where decedent was an alien, the consul of 
the country of which he was a citizen should be 
preferred to a creditor. 

**Entitled to take or share.** Provisions of a stat¬ 
ute conferring preferential right to administer an 
intestate’s estate on persons “entitled to take or 
share” such estate arc confined to distributees and 
do not include creditors.* 

b. Status as “Creditor” 

An applicant for lattara of admlnlatratlon aa a eredi- 


Ml 

tor muat show that he ia auch within the meaning of the 
atatute, and a creditor of a diatrlbutee la not entitled 
aa a eredi tor of decedent. 

In order to entitle one to administration as a 
creditor, it is necessary that he should actually be 
a creditor* and it has been held that he must be 
a creditor of decedent and have a claim or de¬ 
mand which may properly be proved against the 
administrator when appointed,^! although, under 
statutes granting the right of administration to a 
surviving spouse, next of kin, creditor and then, 
as a fourth class, to “any other persons showing 
good grounds therefor”, the judgment creditor of 
an heir of the intestate has been held to have “good 
grounds” to administer the estate.^2 Where, how¬ 
ever, applicant's status as a creditor is sufficiently 


lent to words ‘‘must” or “shall.**—In 
re Webb’s Estate. 10 P.2d 947. 90 
Colo. 470. 

Vonresldsat dsosdsat 

T’robate court could appoint credi¬ 
tor as administrator of nonresident 
debtor, leaviniT assets in common¬ 
wealth.—Bianco v. Piscopo, 161 N.E. 
605. 263 Mass. 549. 

Safanlt or waiver of psrsoas having 
priority 

Where sole distributee is de¬ 
ceased's brother, residing in Canada, 
whose general guardian, as deceased’s 
general guardian, had been called to 
account for alleged misuse of funds, 
and deceased’s attorney and creditor 
applied for letters of administration 
and citation was served on infant 
distributee’s general guardian, public 
administrator, who renounced ap¬ 
pointment. and British consul gener¬ 
al. although it did not appear wheth¬ 
er infant distributee was an alien, 
letters of administration should issue 
to deceased’s attorney.—In re Clark’s 
Estate. 274 X.Y.S. 282. 162 Misc. 723. 

6. Colo.—In re Webb’s Estate, 10 P. 
2d 947, DO Colo. 470. 

23 C.J. p 1041 note 68. 

Prsferrad to tutor 

Creditor who objects to the ad¬ 
ministration of the estate by natural 
tutor may require the appointment of 
an administrator.—Succession of 
Reed, I,a.App., 167 So. 765. 

7. Ga.—Tanner v. Huss, 6 S.E. 18, 
80 Ga. 614. 

Minn.—Austro-Hungarian Consul v. 
Westphal. 139 N.W. 300. 120 Minn. 
122 . 

23 C.J. p 1041 note 69. 

& N.Y.—In re Kassam's Estate, 252 
N.Y.S. 706. 141 Misc. 366. affirmed 
In re Kassam. 266 N.Y.S. 836. 236 
App.Div. 609. 

9. N.J.—In re Killough’s Estate. 182 
A. 84. 119 N.J.Ea. 265. 

Wash.—In re Miller’s Estate, 226 P. 

493, 130 Wash. 199. 

23 C.J. p 1042 note 66. 


Sronrssideat 

Resident of another state assert¬ 
ing tort claim against estate of for¬ 
eign decedent is not a bona fide 
“creditor*’ of estate within statute 
authorizing issuance of letters of ad¬ 
ministration on application of such 
creditor.—In re Killough's Estate. 182 
A. 34, 119 N.J.Eq. 255. 

Claim for damages 

(1) The word "creditors,” within 
statute providing that. If widow or 
surviving husband of deceased or his 
next of kill or other preferred per¬ 
sons without cause neglect for thirty 
days to petition for administration, 
one or more of principal creditors 
may flle .such petition. Includes a per¬ 
son having a claim for injuries 
against deceased due to his negli¬ 
gence.—Gordon v. Shea. 14 N.E. 2d 
106, 300 Mass. 96. 

(2) One claiming unliquidated dam-| 
ages as for conversion by deceased 
of trust property is not a “creditor’’ 
within Remington Comp.St. S 1431, 
so as to be entitled to preference 
right to appointment as administra¬ 
tor.—In re Miller's Estate. 226 P. 
493, 130 Wash. 199. 

Unauthozlsed dsbt Inounad by ad¬ 
ministratrix 

Where administratrix took oath 
and gave bond in December. 1927, 
and on March 14, 1928. petitioned the 
ordinary for authority to execute a 
crop mortgage in order to make a 
crop on decedent’s farm during 1928, 
note and crop mortgage signed by 
administratrix created no debt for 
which estate was bound, and holder 
of instruments was not a “creditor" 
entitled to be appointed or to have 
someone appointed administrator of 
the estate on his application, since 
the ordinary had no authority to au¬ 
thorize administratrix to incur in¬ 
debtedness to operate farm beyond 
calendar year in which she qualifled. 
—Harris v. O’Quinn. Ga.App.. 17 S.E. 
2d 758. 


10. D.C.—In re Pltchlynn, 20 D.C. 

66 . 

23 C.J. p 1042 note 67. 

Creditor I nofcl Bg direct Interest 

Creditor of intestate’s son does 
not have such direct interest in es¬ 
tate as to entitle him to adminis¬ 
tration against wishes of those di¬ 
rectly interested, such as the next of 
kin and creditors of the estate.—Mur¬ 
phy V. Freeman, 127 So. 199, 220 Ala. 
634. 70 A.L.R. 381. 

XI. Kan.—In re Dumback's Estate. 

119 P.2d 476, 154 Kan. 601. 

Claim and appointmsiit barred 

A creditor was not entitled to ap¬ 
pointment of an administrator in or¬ 
der that creditor might establish 
claim against decedent’s estate where 
appointment could not be made with¬ 
in one year after death of decedent 
and creditor could not have lawfully 
established his claim.—In re Dum- 
back’s Estate, supra. 

IS. Iowa.—Moreland v. Lowry, 241 

N.W. 31, 213 Iowa 1096. 

Appllcatioa not prsmators imdar 
facts 

Where statute gave twenty daya 
each to the surviving spouse, next 
of kin. and creditors within which 
;to apply far letters of administration 
on a preferential basis, after which 
period of sixty days any other per¬ 
son showing good grounds could ap¬ 
ply as a member of the fourth class 
entitled to letters, an application 
brought by a Judgment creditor as 
one of such fourth class was not 
premature, although made within 
forty-five days of death, where it ap¬ 
peared that there was no surviving 
spouse, that the time for application 
of next of kin had expired at the 
end of forty days, and that no credi¬ 
tor member of the third class ob¬ 
jected to the application. This was 
true without deciding whether heirs 
or next of kin had twenty days or 
forty days in which to apply where 
there ivas no spouse, since in either 
event their right to preference ex- 
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shown, he may become entitled to letters of admin¬ 
istration as such.^S When the status as creditor 
ceases, the right to appointment ceases also,^^ and 
one who is indebted to the estate, in a sum greater 
than his claim against the estate, is not a creditor 
entitled to administration but it is not a sufficient 
reason for rejection that the claim of one applying 
for administration would be barred by limitations if 
the statute were pleaded.^* One may be a creditor 
by representation, entitled to administer in certain 
cases,^7 but it has been held that, where debts of a 
decedent are assigned after his death, the assignee 
does not become a creditor entitled to administer.^® 
Administration should not be granted to an officer 
of a corporation which is a creditor,^® or to one 
who claims as a trustee or fiduciary and not in 
his individual capacity.^® A claimant whose claim 
arises in strictness after the death of the intestate 
and yet in close connection with the last offices, like 
an undertaker, has been held entitled to adminis- 
tration,®! but there is also authority for the con¬ 
trary view,®® especially where the amount is small 
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and the payment was made for the purpose of ob¬ 
taining administration.®® 

Survival of cause of action. One who has a 
cause of action against a decedent which survives 
the latter’s death is a creditor entitled to adminis¬ 
tration,®^ but it is otherwise where the cause of ac¬ 
tion does not survive.®® 

c. Priority among Oreditors 

Priority will ordinarily bo accorded the principal 
creditor In eelectlon of an adminletrator, although the 
choice will depend on the particular provlelons of the 
applicable atatute and the diecretion of the court ae 
exercleed in the light of the fltneei of the applicant and 
of other pertinent factore. 

The priority of right among creditors is ordinarily 
regulated by statute, and under some statutes there 
may be a discretion vested in the court as respects 
choice of the creditor who is to act.®® The usual 
determining factors are the respective amounts of 
the claim of different creditors®*^ or priority of ap¬ 
plication;®® but the rule in this respect is not im¬ 
perative, and it is proper to consider the fitness of 
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pired at the end of forty days.— 
Moreland v. Lowry, supra, 
yndguent appealed ftom 

Right of judgment creditor of heir 
of deceased to apply for appointment 
of administrator was not affected by 
appeal from Judgment and filing of 
supersedeas bond.—Moreland v. Low¬ 
ry. supra. 

VnooBSUBunated agreement be¬ 
tween helni for distribution of prop¬ 
erty did not prevent application for 
appointment of administrator by 
Judgment creditor of heir.—Moreland 
V. Lowry, supra. 

13. Md.—Kaiser v. Ebersberger. 19 

A. 2d 701. 179 Md. 417. 133 A.L.R. 
1479. 

Mortgagee is “creditor** of estate 
and as such entitled to injunction 
against tutor of decedent's minor 
heirs prohibiting further administra¬ 
tion of estate where, after foreclo¬ 
sure of mortgage and sale of prop¬ 
erty, there appeared a substantial de¬ 
ficiency between proceeds of sale and 
amount due under mortgage.—Succes¬ 
sion of Reed. La.App., 167 So. 766. 

14h IlL^Culley v. Mohlenbrock. 36 
J11.APP. 84. 

IjS. —Rust V. Randolph, 5 Mart. 89. 
N.M.—In re Englehart. 128 P. 67, 17 
N.M. 899. 45 L.R.A.,N.S.. 237. Ann. 
Oas. 1916A 64. 

28 CJ. P 1042 note 68. 

15. Ill.—In re Wilson. 80 lll.App. 
217. 

28 C.J. p 1043 note 69. 

!«. Ga.—Ex parte Caig. T. U. P. 
Charlt. 169. 

17. Ind.—^Bowen v. Stewart, 26 N. 

B. 168. 28 N-VL 72. 128 Ind. 507. 


La.—Vick's Succession. 19 La.Ann. 
76. 

S.C.—Ex parte Ostendorff, 17 8.C. 

22 . 

23 CJ. p 1043 note 73. 

Beeelver of note holder 

<1) The receiver of an alleged 
creditor of a decedent could not re¬ 
quest appointment of administrator 
for decedent's estate, unless it ap¬ 
peared that decedent died owing debt 
to alleged creditor.—Thompson v. 
Carter's EsUte, 177 So. 366, 180 Miss. 
104. 

(2) The possession and ownership 
of a decedent's note on which there 
was a balance due disclosed, prima 
facie, such a debt as entitled receiv¬ 
er of alleged creditor of decedent 
to request appointment of adminis¬ 
trator for decedent's estate.—Thomp¬ 
son V. Carter's Estate, supra. 

18. N.C.—^Pearce v. Castrix, 63 N.C. 
71. 

Wash.—In re Hoss, 109 P. 1071. 69 
Wash. 360. 

23 C.J. p 1043 note 74. 

19. Ga.—Meyers v. Cann, 22 S.E. 
611, 96 Ga. 383. 

23 C.J. p 1043 note 76. 

9a Md.—Glenn v. Reid. 24 A. 156. 

74 Md. 238. 

23 C.J. p 1043 note 76. 

91. Minn.—^Austro-Hungarian Con¬ 
sul V. Westphal. 139 N.W. 800, 
120 Minn. 122. 

23 C.J. p 1048 note 77. 

Person advaaeing fnasml snpsnsss 
Deceased's brother-in-law who paid 
for deceased's funeral expenses was 
a “creditor'* who was entitled to 
have letters of administration issued 
to him. in absence of application by 
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deceased's next of kin, although de¬ 
ceased's estate was good for the 
amount of the funeral expenses.— 
Kaiser v. Ebersberger. Md., 19 A. 2d 
701, 183 A.1..R. 1479. 

99. Ind.—Hildebrand v. Kinney, 87 
N.E. 832. 172 Ind. 447, 19 Ann.Cas. 
788, reversing, App., 83 N.E. 379. 
23 C.J. p 1043 note 78. 

93. S.C.—In re Neubert, 36 S.E. 908, 
68 S.C. 469. 

23 C.J. p 43 note 79. 

94. Mass.—Bianco v. Plscopo, 161 
N.E. 606. 263 Mass. 649. 

23 C.J. p 1043 note 71. 

95. Mass.—Smith v. Sherman. 4 
Cush. 408—Stebbins v. Palmer. 1 
Pick. 71, 11 Am.D. 146. 

Sa Wash.—In re Miller's Estate, 226 
P. 493, 130 Wash. 199. 

Wyo.—In re Coolidge's Estate, 41 P. 
2d 603, 607, 47 Wyo. 488. citing 

Oorpns Juris. 

**Obo or moro of the principal orsdiU 
tors» 

Under Remington Comp.St. I 1431, 
vsnumerating what and in which or¬ 
der persons shall be entitled to ad¬ 
minister an estate, the phrase in 
subd 3, “one or more of the prin¬ 
cipal creditors," implies a choice, and 
vests discretion in the court to ex¬ 
ercise such choice.—In re Miller's 
Estate, 226 P. 498, 130 Wash. 199. 

97. S.C.—^Bx parte Ostendorff, 17 S. 

C. 22. 

23 C.J. p 1043 note 81. 

sa N.T.—In re Hawley, 76 N.T.& 
461, 37 Misc. 667. 

23 C.J. p 1048 note 82. 

Priority of application generally see 
supra I 82. 
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applicants and the wishes of those who are interest¬ 
ed in the estate.^^ 

§ 42. - Strangers 

Generally apeaklno a stranger may not Inalet on ad¬ 
ministration of an estate or, where administration Is 
requisite, be appointed administrator unless selected by 
Interested persons or chosen by the court under special 
circumstances. It may become proper, however, for the 
court to appoint a stranger administrator where there is 
no qualified person entitled to a statutory preference or 
where special circumstances, such as antagonism be¬ 
tween claimants of the estate, render It desirable. 

In accordance with rules governing restriction of 
the administration of an estate to persons bene¬ 
ficially interested therein, which are discussed su¬ 
pra § 31, a stranger has no right to insist on admin¬ 
istration of an estate,*® nor may he apply for let¬ 
ters as matter of right,or be appointed adminis¬ 
trator on his own unsupported application,** and 
as a rule he may not be appointed unless selected 
by those who are beneficially interested in the es¬ 
tate,*® or in other special cases hereinafter de¬ 


§ 42 

scribed, and generally speaking it is Only where 
no one given statutory preference is competent and 
suitable that a stranger may be appointed adminis¬ 
trator.** A stranger cannot be preferred to the 
next of kin without good cause,** and, where there 
is a suitable applicant falling within a preferred 
class, it is improper to appoint a stranger.** So, 
also, where the next of kin of decedent, a citizen 
of a foreign country, requested a cousin of dece¬ 
dent to take charge of decedent’s estate, it was held 
that the court could not grant letters of adminis¬ 
tration to a third person on his application.*^ 

The court may, however, appoint a suitable 
stranger as administrator of an intestate’s estate 
where there are no persons competent and entitled 
to preference under statute,** or where those en¬ 
titled to appointment consent to selection of a 
stranger,** or where antagonism existing among 
claimants of the estate renders it desirable to ap¬ 
point an impartial and disinterested person as ad¬ 
ministrator;*® and, where the persons having the 


29. Ga.—Freeman v. Worrlll, 42 Oa. 
401. 

aOu Utah.—In re Cloward’s Estate, 
82 P.2d 336. 95 Utah 453. 119 A. 
I..R. 123. 

Zatareated partlaa ooatant to omit ad- 
aiiUstratioa 

(1) If decedent's heirs are content 
to let property remain in common 
or undivided ownership, and axree 
amonx themselves for care and use, 
a stranger has no right to interfere. 
—In re Cloward’s Estate, supra. 

(2) If there is only a spouse sur¬ 
viving. or minor children, or both, or 
disabled heirs of decedent who may 
need possession and usufruct of de¬ 
cedent’s property, and other heirs, 
if any, permit them to have it. a 
stranger should not be permitted to 
decree otherwise and to institute pro¬ 
bate proceedings.—In re Cloward’s 
Estate, supra. 

No right to subjeet property to dobts 

and expenses 

A stranger to an estate, who is not 
a creditor and who has no interest 
in the property of the estate on dis¬ 
tribution, and who can receive noth¬ 
ing from it except tees and commis¬ 
sions as administrator or attorney, 
has no right to subject property to 
debts and expenses, or to disturb 
the use or occupancy of the property 
and change its title or ownership.— 
In re Cloward’s Estate, supra. 

31. Mo.—In re Hill, 77 S.W. 110, 
102 Mo.App. 617. 

32. Utah.—In re Cloward's Estate, 
82 P.2d 886, 96 Utah 468, 119 A.L. 
R. 128. 

88. Oa.—Smith v, Collins, 7 S.E.2d 
600, 61 Qa.App. 801, 


Appointment of stranger not policy 
of law 

It is not the policy of the law that 
an estate of a decedent should fall 
into the hands of strangers, and. 
where a relative applying for ap¬ 
pointment is qualified, a stranger 
should not be appointed in his stead 
simply because his brothers and sis¬ 
ters could not work with him on ac¬ 
count of enmity existing between 
them, under Rev.St. art 3282.—Dooley 
V. Dooley. Tex.Civ.App., 240 S.W. 
1112 . 

34. Mo.—State ex rel. Fansher v. 
Guinotte. 58 S.W.2d 1005, 227 Mo. 
App. 902. 

35. N.Y.—Matter of Ciotto, 93 N.Y. 
S. 973. 105 App.Div. 143. 

Pa.-—Kelly’s Estate, 16 Pa,Dlst. 427. 
R.I.—In re Randall, 63 A. 806. 

36. Mass.—^McDonald v. O’Dea, 152 
N.E. 341, 266 Mass. 177. 

Neb.—In re Pollard’s Estate. 181 N. 
W. 133, 106 Neb. 432. 

37. N.J.—In re Sinovclc, 86 A. 917, 
80 N.J.EQ. 260. 

38. Ky.—Hunt v. Crocker, 65 S.W. 
2d 20. 246 Ky. 338. 

Md.—Schneider v. Hawkins, 16 A.2d 
861, 179 Md. 21. 

Utah.—In re Cloward's Estate, 82 P. 
2d 336. 95 Utah 453, 119 A.L.R. 
123. 

23 C.J. P 1048 note 84. 

Any fit appUoant 

In absence of any qualified kin of 
a deceased, the surrogate may grant 
letters of administration to any fit 
person applying therefor.—Seaboard 
Trust Co. V. Topken, 20 A.2d 709, 
130 N.J.Eq. 46. 


Nonresident distributees 

Under statute providing that let¬ 
ters of administration can be granted 
at any time to any person deemed 
suitable if proof be made of renunci¬ 
ation by preferred persons or that 
no persons entitled to preference re¬ 
side in Missouri, probate court could 
appoint a stranger as administrator 
of Intestate’s estate prior to expira¬ 
tion of thirty days after death of In¬ 
testate, notwithstanding distributees 
did not file a renunciation of their 
preference, where distributees were 
all nonresidents at the time of ap¬ 
pointment.—State ex rel. Pryor v. 
Anderson, 123 S.W.2d 181. 343 Mo. 
895, quashing mandamus, App., 112 
S.W.2d 867. 

39. Cal.—In re Silvar, 46 P. 296, 
5 Cal.Unrep.Cas. 494. 

4a Mich.—In re Abramovitz* Estate, 
270 N.W. 294, 278 Mich. 271. 

Wash.—In re Mason's Estate, 66 P.2d 
310, 189 Wash. 641—In re Mundt 
Estates. 14 P.2d 69. 169 Wash. 593 
—^In re Thomas’ Estate. 8 P.2d 963, 
167 Wash. 127. 

23 C.J. p 1043 note 84 [c] (2). 

Duty to aamo one not related to dis- 
pntaats 

Where none of the property of an 
estate was exempt from claims of 
creditors, and the estate was insol¬ 
vent, but, notwithstanding that fact, 
the heirs and the beneficiaries under 
the will contested its validity, and 
a decree denying probate was af¬ 
firmed. the district court should nama 
as administrator some one not in¬ 
terested in or related to any of tha 
proponents or contestants.—In ra 
Jones’ Estate. 202 P. 206, 69 Utah 99i. 
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right, under the statute, to control the appointment 
of an administrator do not agree as to the manage¬ 
ment and disposition of the estate, it is not an 
abuse of discretion for the court to appoint a dis¬ 
interested third person as administrator.^ 1 

§ 43. -Foreign Consuls 

In case of the death of an alien leaving property 
within the jurisdiction, the consul of the country 
of which decedent was a citizen or subject has 
sometimes, by virtue of the provisions of treaties or 
statutes, the right to administer the estate. Admin¬ 
istration by such an official is discussed infra § 1053. 

§ 44, — Nominee of Person Entitled 

a. In general 

b. Qualification of person nominating 

c. Sufficiency of nomination 

d. Waiver of right to nominate and ter¬ 

mination of nomination 

a. In General 

In the absence of contrary statute the courts are not 
obligated to appoint the nominee of one preferentially en¬ 
titled to administration and will ordinarily appoint the 
next In statutory order, although In the exercise of Its 
discretion the court may under some statutes appoint the 
nominee of one lacking express statutory authorization 
to nominate. Where the statute confers a right of nomi¬ 
nation, It may become mandatory for the court to appoint 
the nominee, the rights of nominees in general depending 
on the particular statute and the circumstances dis¬ 
closed. 

In the absence of statutory authorization, express 
or implied, the right to letters of administration is 
personal and nondelegable,^^ one entitled to let¬ 
ters in his own right lacks the right to nominate 
another to serve for him,^3 and a person entitled to 
precedence in administration cannot himself re¬ 
nounce the office and vest the right of appointment 


in his nominee to the exclusion of those who are 
next entitled in the statute order.^* Where the 
statutes make no express provision for nomination 
or for delegation of the right to administer^ it has 
been held that the prior right of one to administer 
an estate does not include the right to nominate 
an administrator,45 and that the court lacks power 
to appoint the nominee of one personally entitled 
to preference but not accorded the express statu¬ 
tory right of nomination.45 Other courts have tak¬ 
en the view that, even where there is no express 
provision in the statutes requiring recognition of 
the right of one belonging to a preferred class to 
renounce his right to qualify as administrator and 
at the same time to nominate another for appoint¬ 
ment in his stead, they should so interpret stat¬ 
utes conferring preferential rights to administra¬ 
tion as to give sanction to the right of nomination 
and substitution,47 and should sustain the right of 
a suitable nominee of one preferentially entitled to 
appointment when the person nominating is himself 
competent by reason of residence, age, and capacity 
to act.48 It has also been held that, where the per¬ 
son having the prior right has renounced in favor 
of a member of the class next in order, such nom¬ 
inee must be appointed unless personal iinfiiness or 
legal incompetency is shown,4® Even where there 
is no right to nominate, the court may properly ap¬ 
point the nominee of the person entitled in prefer¬ 
ence to another person having no right to letters 
under the statutc.50 One in a prior class will be 
appointed in preference to the nominee of one in 
a subsequent class.51 

Under some statutes the court will as a general 
rule approve the nominee of next of kin against 
whom no objection exists,®^ and may in its discre- 


41. N.D.—Ellis V. Bllti, 174 N.W. 76. 
42 N.D. 536. 

40. Ariz.—In re Graham's Estate, 
231 P. 918, 27 Arlz. 167. | 

N.T.—In re Kassam'a Estate, 262 N. 
Y.S. 706, 141 Misc. 866, affirmed In 
re Kassam, 255 N.T.8. 836, 235 
App.Div. 609. 

Xft Oregon 

A petition by an alleged creditor 
for appointment of one therein named 
as administrator does not put the 
person so designated in the preferred 
class, under Or.L. 9 1150.—In re 
Roedler'e EsUte, 222 P. 801, 110 Or. 
147. 

43. Idaho.—Schwarze v. Liogan, 90 P. 
2d 692, 60 Idaho 251. 

44. Ala.—Curtis v. Williams, 88 Ala. 
670. 

Qa.-—Mabry ▼. Mabry, 16 S.E.2d 447, 


449. 66 Ga.App. 132, citing Corpus 
Juris. 

23 C.J. p 1045 note 97. 

45. N.M.—In re Miller's Estate. 88 
P.2d 1116, 39 N.M. 40. 

46. Colo.—In re Webb's Estate, 10 
P.2d 947, 90 Colo. 470. 

Creditor 

That alleged creditor of intestate 
nominated noncreditor as adminis¬ 
trator does not empower county court 
to make the appointment since a 
creditor has no right of nomination. 
—In re Webb's Estate, supra. 

47. N.C.—In re Smith’s Blstate, 188 
S.E. 202, 210 N.a 622. 

48L N.C.—In re Smith's Estate, su¬ 
pra. 

40. Pa—In re Swurta 41 A. 1000, 
189 Pa 71. 
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BO. N.J.—In re Alpaugh, 91 A. 688. 
83 N.J.Eq. 616. 

61. Idaho.—Schwarze v. Logan, 90 
P.2d 692, 60 Idaho 251. 

Wajlver of right not shown 
A resident son of deceased person 
did not waive priority in right of ad¬ 
ministration over nominee of nonres¬ 
ident sister and creditor of deceased 
by waiting approximately ten months 
before filing petition, where the son 
appeared before the sister's nomi¬ 
nee’s appointment and objected to is¬ 
suance of letters to him and at same 
time claimed letters for himself.— 
Schwarze v. Logan, supra. 

58. N.J.—In re Tenneson's Estate, 
12 A.2d 868, 18 N.J.Misc. 246. 

I N.T.—In re Stege’s Estate, 299 N. 

T.S. 116, 164 Misc. 96. 

128 C.J. p 1045 note 99. 
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tion appoint such nominee,but is not bound to 
do so.®^ 

Statutes conferring right of nomination. Under 
some statutes the persons primarily entitled to ad¬ 
ministration have the right to nominate a person to 
serve in their stead who, if suitable for the office, 
should be appointed by the court,®® and under stat¬ 
utes of this character it has been held that the 
right of nomination by those on whom the statute 
confers it is absolute and that appointment of the 
nominee, if qualified, becomes mandatory on the 
court.®® Where, however, the person making the 
nomination is a nonresident and is not a surviving 
spouse, it has been said that the nomination is not 
binding on the court,®7 and in general the statutory 
right of nomination and its binding character will 
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depend on the particular provisions of the statute 
invoked, as applied to the circumstances involved. 
Generally speaking, one with a prior right to ap¬ 
pointment as administrator also has a prior right 
in respect of nominating another to act in his 
place.®* The nominee has no greater rights than 
those of the person who nominated him.®* 

Particular statutory provisions. Under statutes 
providing that, where there are “several” next of 
kin equal in degree, the court shall appoint the 
nominee of a majority of those interested as dis¬ 
tributees, the word “several” means two or more,®* 
and in the event of a disagreement between those 
who are next of kin, distributees not next of kin 
are entitled to vote on the selection of an admin- 
istrator.®! In such a case the court should appoint 
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83. Mass.—In re Waverley Trust 
Co., 167 N.E. 274, 268 Mass. 181. 
Vomlnae of crtdltor 

On creditor’s petition for appoint¬ 
ment of administrator, creditor need 
not be appointed, but any suitable 
person may be appointed, and such 
appointee is not a stranger to the 
estate.—Gordon v. Shea. 14 N.E. 2d 
105. 300 Mass. 95. 

SiserstloA proporly szerelsod ia fa¬ 
vor of aoarosidsats 

Appointing nominee of three non¬ 
resident daughters as administrator 
in preference to resident daughter 
was not abuse of discretion.—In re 
Cameron's Estate. 284 P. 143, 86 

Mont. 455. 

54U N.J.—In re Tenneson’s Estate, 12 
A.2d 363. 18 N.J.Misc. 245. 

23 C.J. p 1045 note 98. 

55. U.S.—Poten v. Southern Ry. Co., 
D.C.Tenn., 32 F.Supp. 901, apply¬ 
ing Tennessee law. 

Cal.—In re Mercer’s Estate. 271 P. 
1067, 205 Cal. 606. 

Ga.—Mabry v. Mabry, 15 S.E.2d 447, 
449, 65 Ga.App. 132, citing Corpus 
Juris—Jackson v. Jackson. 177 S. 
K. 591, 179 Ga. 696. 

Iowa.—In re Hugh’s Estate, 234 N. 

W. 278, 211 Iowa 722. 

Mont.—In re Welscher’s Estate, 260 
P. 447, 77 Mont. 164. 

Okl.—In re Walker’s Estate. 36 P.2d 
10, 169 Okl. 100. 

Utah.—In re Johnson's Estate, 35 P. 

2d 305. 84 Utah 168. 

23 C.J. p 1044 note 96. 

Xllejittmats sou 

Where deceased properly acknowl¬ 
edged himself to be father of illegiti¬ 
mate son. a resident of Germany, 
the son was held a "child” within 
statute entitling nonresident child 
to nominate administrator.—In re 
Wehr's Estate, 29 P.2d 836, 96 Mont. 
246. 

Xu Tsxas 

(1) It has been held that a grand¬ 


daughter of decedent is not entitled 
to appointment as administratrix in 
preference to one unrelated but nom¬ 
inated by two children.—Eckeberger 

V. Stroud. Civ.App., 103 S.W.2d 803. 

(2) In a case where the nephew 
of an intestate, being one of the next 
of kin, was held entitled to appoint¬ 
ment as administrator in preference 
to one more distantly related, al¬ 
though such one had been designated 
as administrator by other nieces and 
nephews, it was said that sections of 
the statutes invoked by the nominee 
applied only in cases where decedent 
disposed of his property by will and 
not where, as in the case at bar, 
ho died intestate.—Zamora v. Garza, 
Civ.App., 129 S.W.2d 401. 

(3) A person later in statutory or¬ 
der of preference has been appoint¬ 
ed in preference to the nominee of 
one of a higher order of statutory 
preference but disqualified by physi¬ 
cal infirmity from acting.—Slay v. 
Davidson, Civ.App., 88 S.W.2d 650. 
error refused. 

(4) It has been held by the su¬ 
preme court of Texas that a non¬ 
resident widow, qualified to act as 
executor and entitled to preference if 
seeking letters personally, may re¬ 
nounce the right to letters and nom¬ 
inate another who will be appointed 
in preference to the nominee of a 
creditor.—Stevens v. Cameron, 101 S. 

W. 791, 100 Tex. 616, reversing, Civ. 
App., 96 S.W. 1086. 

56^ Cal.—De Brum’s Estate v. 

Soares, 79 P.2d 414, 26 Cal.App.2d 
319. 

Mont.—In re Cameron's Estate. 284 
P. 143, 86 Mont. 465—In re Welsch- 
er's Estate. 250 P. 447, 77 Mont. 
164. 

Utah.—In re Johnson's Estate, 86 P. 

2d 305, 84 Utah 168. 

23 C.J. p 1046 note 1. 

Ho dlsorstioB 

Under Clv.Code 1910 8 3943 subd, 
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8, if per.«?on selected for appointment 
as administrator by majority of In¬ 
terested distributees, capable of ex¬ 
pressing a choice, be competent, qual¬ 
ified, and disinterested, neither ordi¬ 
nary nor Jury on appeal have any 
discretion in matter of his appoint¬ 
ment.—Davis v. Davis, 127 S.B. 779, 
83 Ga.App. 628. 

HottlnatloB by slstor sharing in ss- 
tato 

The nominee of a decedent's sister 
is prima facie entitled, as of right 
and not as a matter of discretion, to 
be preferred to decedent’s nephew 
in granting letters of administration, 
if sister succeeds to any part of de¬ 
cedent’s estate, even though nephew, 
and not such nominee, is entitled to 
share in some part of the estate.— 
De Brum’s Estate v. Soares. 79 P.2d 
414, 26 Cal.App.2d 319. 

57. Cal.—In re Pardue’s Estate, 70 
P.2d 678, 22 Cal.App.2d 178. 

nomination by nonrosident sister 

Under probate code enumerating 
persons entitled to letters of admin¬ 
istration, rendering only bona fide 
residents competent to serve as ad¬ 
ministrators, and permitting person 
entitled to letters of administration 
to designate appointee, request of 
nonresident sister of decedent that 
certain person be appointed admin¬ 
istrator created no priority right and 
was not binding on court.—In re Par- 
due’s Estate, supra. 

58. Mont.—In re Mapes’ Estate, 118 
P.2d 755. 

59. Cal.—In re Somerville’s Estate, 
55 P. 2 d 597. 12 Cal.App.2d 430. 

00. Ga.—^Walker v. Rowe, 164 S.E 
722, 41 Ga.App. 769—Rowe v. Walk¬ 
er, 148 S.E. 762, 40 Ga.App. 1. 

61. Ga.—Walker v. Rowe, 164 8.B. 
722, 41 Ga.App. 769. 
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the nominee favored by a majority of the distribu- 
tees.*2 Provisions of the statute giving preference 
to the next of kin apply only where there is a 
single next of kin or where all the next of kin in 
equal degree act as a unit in designating the person 
to be appointed as administrator,and in such case 
the nominee of the nearest in kin will be preferred 
to the nominee of more distant kin, even though the 
latter may constitute a majority both in numbers 
and in interest;®^ but, where the majority of next 
of kin of equal degree select a nominee, he will be 
preferred to a single next of kin seeking adminis¬ 
tration for himself,®® and their nominee may be 
preferred irrespective of the vote of distributees 
less closely related.®® It has also been held that 
distributees not next of kin have the vote of their 
common ancestor and only such vote in a contest be¬ 
tween distributees who are next of kin and distrib¬ 
utees who are not next of kin.®^ Under provisions 
of the statute conferring preference on the widow 
or her nominee, where the widow is qualified to act, 
she may nevertheless nominate another to admin¬ 
ister in her stead, and letters issued to her nom¬ 
inee are not void;®® and, if the widow is disquali¬ 
fied, she may still nominate another who is quali¬ 
fied for such purpose even as against contesting 
claimants next entitled to letters of administra¬ 
tion.®® Where the widow is first in order of pref¬ 
erence, her selection of a qualified person for ad¬ 


ministrator precludes the right of any persons in 
a lower order of preference to express any choice 
or to act personally as administrators.?® 

Under statutes expressly giving preference only 
to the nominee of a surviving spouse, further pro¬ 
viding for preference to specified next of kin and 
then authorizing the grant of administration to a 
person, although not entitled thereto, “at the writ¬ 
ten request of the person entitled, or, if otherwise 
entitled, is not competent to serve, filed in the 
court,” the court may grant administration to any 
competent person on the request of a person enti¬ 
tled but incompetent to serve,?^ the nominee of 
such entitled but incompetent person may be pre¬ 
ferred to others listed later in the statutory classi¬ 
fication of preferences,?® and under statutes of this 
character the nominee of the surviving spouse is 
given a mandatory preference but that of the nom¬ 
inees of other classes is discretionary with the 
court.?® Where the surviving spouse of an intes¬ 
tate is mentally incompetent, his guardian may not 
nominate another to act as administrator to the ex¬ 
clusion of the right which the statute gives to those 
next in order.?^ 

Under statutes providing that the court has pow¬ 
er to nominate one for administrator at the request 
of the “person entitled,” such phrase refers to the 
entire class entitled,?® and the nominee of one mem¬ 
ber of such class has, in the court's discretion, an 


62. Ga.—Rowe v. Walker, 148 S.B. 
762, 40 Qa.App. 1. 

NomliMa of majority proforrod to 
■liter 

Where an intestate left a survlvlna 
sister and brother as his next of 
kin, and also nieces and nephews not 
next of kin but entitled to share in 
the estate as distributees, on a con¬ 
test the court should appoint a flt 
and disinterested person nominated 
by the brother and the nieces and 
nephews in preference to the sister. 
—Rowe V. Walker, supra. 

68. Ga.—Walker v. Rowe, 154 S.E. 
722, 41 Ga.App. 769. 

64. Ga.—^Dawson y. Shave, 132 S.E. 
912, 162 Ga. 126, answer to certi¬ 
fied question conformed to 133 S. 
E. 313, 86 Ga.App. 843. 
meter’s Bomittss pmfenrsd to that of 
Bieoes aad nephews 
Where intestate left one sister and 
children and grandchildren of de¬ 
ceased sisters and brother all beinflr 
qualified, person selected in writing 
by sister was held entitled to letters 
of administration over person select¬ 
ed by majority of the others, al¬ 
though constituting majority numer¬ 
ically and in interest.—^Dawson v. 
Shave, supra. 


65. Ga.—Popwell v. Nall. 107 S.E. 
364, 27 Ga.App. 97. 

66. Ga,—Sullens v. Pierce, 164 S.E. 
93. 46 Ga.App. 207. 

Nominee of ohildrsB preferred Irrs- 
■peotlve of grandohildrea. 

Person selected in writing by ma¬ 
jority of living children of intestate 
widow was entitled to letters of ad¬ 
ministration, regardless of vote of 
children of intestate's deceased chil¬ 
dren.—Sullens V. Pierce, supra. 

▼old deed as not prscludlBg vote of 
ehildrsB 

Warranty deed made by intestate's 
children before intestate’s death, at¬ 
tempting to convey their interests in 
intestate’s land to another child, was 
void; hence it did not affect their 
right to select administrator.—Sullens 
V. Pierce, supra. 

67. Ga.—^Pierce v. Smith, 102 S.B. 
648, 26 Ga.App. 101. 

OhIldrsB of intestate’s deeeased 
brother entitled to one vote 
In a contest as to selection of 
an administrator of a decedent, who 
left no children, but several sisters 
and the children of two deceased 
brothers as his heirs at law, the chil¬ 
dren of a deceased brother would to¬ 
gether have one vote, but only one, 
in the selection of the administrator, 
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under applicable statutes.—Pierce v. 
Smith, supra. 

68. Ga.—Rivers v. Alsup. 2 S.E 2d 
632, 188 Oa. 75. 

66. Ga.—Rivers v. Alsup. supra. 

TO. Ga.—Mabry v. Mabry, 15 S.E. 
2d 447, 66 Ga.App. 132. 

71. Arlz.—In re Gerard’s Estate, 72 
P.2d 962. 60 Ariz. 468. 113 A.L.R. 
776. 

78. Ariz.—In re Gerard’s Estate, su¬ 
pra. 

Brother’s BomiBse preferred to oredi- 
tor 

The court may give preference to 
request of intestate’s brother, incom¬ 
petent to serve as administrator be¬ 
cause of nonresidence, for appoint¬ 
ment of competent person nominated 
by him, over petition of any person 
such as creditor, whose statutory 
right to administration is inferior to 
that of brother, for issuance of let¬ 
ters to petitioner.—In re Gerard's Es¬ 
tate, supra. 

78. Ariz.—In re Gerard’s Estate, su¬ 
pra. 

74. Aria—In re Graham’s Estate, 
281 P. 918, 27 Aria 167. 

75. Cal.—In re Olcese’s Estate, 291 
P. 198, 210 Cal. 262. 
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equal right to be appointed with the members of 
a subsequent class,but has no right as against any 
other member of the same class who demands let¬ 
ters in his own right.^^ 

Statutes providing that administration of an in¬ 
testate’s estate shall be granted in the named order 
to widow or husband, next of kin, or a grantee of 
the interest of one of them, or to such person as 
they request to have appointed, confer a priority on 
the widow not only as among relatives but also as 
among those who may request the appointment of 
some other person.^® Where there is no widow en¬ 
titled to letters, a child shown prima facie to be the 
lawful daughter of intestate is entitled to exercise 
the statutory right of nominating an administrator 
for her deceased father’s estate,^® and the right of 
nomination vested in next of kin is not divested by 
infancy or incompctency,®^ but may be exercised 
for the infant or incompetent by the general guard- 
ian.®i Statutes relative to public administrators, 
discussed infra §§ 1050-1052, which provide for ap¬ 
pointment of a public administrator where there is 
no widow, husband, or next of kin entitled to a 
distributive share, resident in the United States and 
competent or willing to act, are not designed to de¬ 
prive the probate court of the right to appoint a 
suitable resident of the state as administrator on re¬ 
quest of the widow or next of kin.®^ 

Under statutes conferring priority first on the 
next of kin, in the absence of application by a sur¬ 
viving spouse, and next on the nominee of a next 
of kin, where there arc two next of kin in equal 
degree, the next of kin applying for letters person¬ 
ally will be preferred to the nominee of the other 
next of kin.*® 

Under statutes prescribing the order of prefer¬ 
ence and expressly granting preference to the nom¬ 
inee of a surviving spouse but to no other nominee, 
the only nominee entitled to preference is the nom¬ 
inee of the surviving spouse,*^ and other persons 
qualified to act must either accept appointment per¬ 
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sonally or waive the right absolutely,*® and their 
preferential rights extend only to personal appoint¬ 
ment and not to nomination of others for appoint¬ 
ment.*® Under statutes of this character the re¬ 
quest or suggestion of next of kin of a fit and suit¬ 
able person for appointment as administrator is en¬ 
titled to serious consideration, but is not controlling 
on the court’s discretionary power and ultimate de¬ 
cision respecting appointment of an administrator.*^ 

Delegation of power to nominate. It has been 
held that the power conferred by statute on a sur¬ 
viving spouse to nominate an administrator cannot 
be delegated.** 

b. Qualification of ^Person Nominating 

In some Jurisdictions the right to nominate Is de¬ 
pendent on the right to administer in the sense that a 
person entitled to distribution but disqualified from serv¬ 
ing as administrator may not nominate another to act 
In his place, while In other Jurisdictions there is no such 
Interdependence of the right to administer and the right 
to nominate an administrator. Hence one lacking finan¬ 
cial interest in an estate may or may not be held em¬ 
powered to nominate an administrator. One mentally 
incompetent cannot make a nomination, although under 
some statutes the guardian of an Infant or incompetent 
may be permitted to do so. 

There is much conflict of authority in the dif¬ 
ferent states as to whether the right to nominate an 
administrator is or is not dependent on the right to 
administer, some courts holding that one disquali¬ 
fied from acting as administrator may nominate and 
others holding the contrary; and the decisions are 
frequently dependent on the language of a statute 
expressly conferring the right of nomination.*® 

In some jurisdictions one himself incompetent to 
take letters of administration may not effectively 
nominate anyone in his stead,®* as where it is ex¬ 
pressly provided by statute that only such persons 
as are entitled to administer shall have the right 
to nominate,®1 and the right of nomination has been 
denied to nonresidents,®® as in the case of nonres¬ 
ident aliens,®* themselves ineligible for appointment. 
The dependence of the right to nominate on the 


76. Cal.—In re Olceae’s Estate, su¬ 
pra. 

77. Cal.—In re Olcese's Estate, su¬ 
pra. 

78. Mich.—In re Morgan, 176 N.W. 
606, 209 Mich. 65. 

78. Mich.—In re Corby’s Estate, 208 
N.W. 877. 231 Mich. 236. 

80. Mich.—In re Corby’s Estate, su¬ 
pra. 

81. Mich.—In re Corby’s Estate, su¬ 
pra. 

88 . Mich.—Orand Trunk Western R. 
Co. y. Kaplansky, 268 N.W. 423, 
270 Mich. 135. 


83. Tenn.—Williams v. Stewart. 64 
S.W.2d 194, 166 Tenn. 615. 

8C Wash.—State v. Superior Court 
for King County. 291 P. 481, 168 
Wash. 646, 70 A.Li.R. 1460. 

85. Wa.«ih.—State v. Superior Court 
for King County, supra. 

86. Wash.—In re Utter’s Estate, 191 
P. 836. 112 Wash. 197. 

87. Wash.—In re St. Martin’s Es¬ 
tate, 27 P.2d 326, 175 Wash. 286. 

88. Arls.—In re Graham's Estate, 
231 P. 918, 27 Aria. 167. 

Okl.—In re Johnson's Estate, 114 P. 
2d 469. 


89. N.C.—Boynton v. Heartt, 74 S. 
E. 470. 158 N.C. 488. Ann.Cas.l913D 
616 . 

90. N.Y.—In re Marret's Estate, 274 
N.y.S. 117, 162 Mlsc. 713. 

23 C.J. p 1046 note 4. 

91. Ill.—-In re McWhlrter, 86 N.E. 
918. 235 Ill. 607. 

98. Ky.—Ellwanger v. Ellwanger’s 
Adm’r, 129 S.W.2d 127, 278 Ky. 584. 
93. N.T.—In re Marret’s Estate. 274 
N.Y.S. 117, 152 Mlsc. 713—In re 
Kassam’s Estate, 262 N.Y.S. 706, 
141 Mlsc. 366. affirmed In re Kas- 
sam, 255 N.Y.S. 836, 235 App.Dlv. 
609. 
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right to administer has also been affirmed where 
there was no controlling statutory provision on the 
subject.®* The next in statutory order will be pre¬ 
ferred to one who has a prior statutory classifica¬ 
tion but who is disqualified to serve.®® 

Under the practice prevailing in other jurisdic¬ 
tions, the fact that one is incompetent to serve as 
administrator personally does not per se deprive him 
of the statutory right to nominate an administra¬ 
tor,®® and the courts have recognized the right of 
nomination in persons who were incompetent to 
serve personally because of nonresidence,® ^ or be¬ 
cause of ignorance of English.®® 

One mentally deficient may not make a nomina¬ 
tion of an administrator,®® but an adjudication of 
incompctency subsequent to the appointment of the 
administrator is not evidence that the nominator 
was incompetent at the time of the nomination or 
at any other time prior to the date of the adjudi¬ 
cation of incompetence.! Where incompetence to 
act arises from infancy or mental disability, some 
courts permit a nomination to be made by guard¬ 
ian,® but others refuse to accept such a nomination 
as against the claims to administration of others 
next in the statutory line of preference.® 

Lack of financial interest Under some decisions 
one lacking a financial interest in the estate has no 
standing to nominate an administrator,* but under 
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other decisions it has been held that next of kin 
who are not distributees may nevertheless have the 
right to nominate an administrator.® 

c. Sufficiency of Nomination 

Except at th« matter may be otherwlie regulated by 
atatute, a nomination It tufflelent If on Ola at the time 
of the hearing and need not be made In any particular 
form. 

It is ordinarily sufficient if the nomination for 
appointment of an administrator is filed in court at 
the time of the hearing,® and, in the absence of con¬ 
trary statutory regulation, it would seem that nom¬ 
ination need not be made in any set form.^ 

d. Waiver of Bight to Nominate and Termina¬ 

tion of Nominatiem 

While a atatutory right to nominate la eubject to 
ufaiver, the waiver of the right of peraonal admlniatra- 
tlon Is not per se a waiver of the right to nominate. A 
nomination Is subject to revocation before It has been 
acted on but not thereafter. Death of the nominator be¬ 
fore appointment of hIs nominee terminates the nominee’s 
right to appointment. 

A statutory right to nominate an administrator 
may be waived;® but a widow’s statutory right to 
control in limine the administration of her de¬ 
ceased husband’s estate carries with it the continu¬ 
ing right to nominate administrators where neces¬ 
sary to such control,® and the fact that she has 
waived her personal right to administer and has 


Besideat daagliter of aoareeldeat 

aliea sole next of kin could not be 
appointed administratrix under pow¬ 
er of attorney or assignment execut¬ 
ed by her mother.—In re Kassam’s 
Estate, supra. 

94. N.C.—Boynton v. Heartt, 74 S. 
E. 470, 158 N.C 488, Ann.Cas.l913D 
616. 

95. Tex.—Slay v. Davidson, Civ. 
App., 88 S.W.2d 650, error refused. 

9e. Ga.—^Rivers v. Alsup, 2 S.E.2d 
632, 188 Ga. 75. 

Minn.—Long v. Christopher, 260 N. 

W. 814, 194 Minn. 238. 

23 C.J. p 1045 note 3. 

97. Mont.-^Ia re Cameron’s Estate, 
284 P. 143, 86 Mont. 455—In re 
Welscher's Estate, 250 P. 447, 77 
Mont. 164. 

23 C.J. p 1046 note 8 [e]. 

98. Minn.—Long v. Christopher, 260 
N.W. 314, 194 Minn. 286. 

9B Cal.—In re Calhoud’s Estate, 81 
P.2d 605, 27 Cal.App.2d 706. 

1. Cal.—In re Calhoun’s Estate, su¬ 
pra. 

8 . Mich.—^In re Corby's Estate, 208 
K.W. 877, 281 Mich, 286. 


3. Aris.—In re Graham’s Estate, 231 
P. 918, 27 Aria 167. 

4. Pa—In re Reamer’s Estate, 172 
A 665, 315 Pa 148. 

5. Ill.—Lundberg v. Johnson, 231 
II1.APP. 400, amrmed 143 N.E. 434, 
312 111. 161. 

Difference between resident and non¬ 
resident decedents 

(1) Under Administration Act 5 
18, prescribing the preferences to be 
observed In the appointment of an 
administrator, It is not necessary, 
under subd. 8, that the next of kin be 
entitled to a distributive share of 
the estate In order to entitle them 
to nominate one for such appoint¬ 
ment, where deceased was a resident 
of the state, the provision of the 
statute containing that requirement 
being applicable only to estates of 
nonresident intestates.—Sandegs v. 
Buenger, 143 N.E. 431, 811 111. 572. 

(2) A half brother of deceased, a 
nonresident of the state, was held 
not entitled, under Administration 
Act S 18, to nominate one for ap¬ 
pointment of administrator, although 
he might classify as a "person inter¬ 
ested," under 9 46, if the estate in¬ 
volved was a proper one for admin¬ 
istration by the public administrator. 
—Sanders v. Buenger, supra. 
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8. Cal.—In re Johnson’s Estate, 67 
P.2d 1079. 20 Cal.App.2d 735. 

Heed not be filed with petition 

Under statute requiring that nomi¬ 
nation of administrator be in writing 
and that it be flled with court, nomi¬ 
nation by decedent's nonresident 
brother was not required to be filed 
at time petition for letters was made 
but it was sufllclent that nomination 
was on file when hearing was had.— 
In re Mapes’ Estate, Mont., 118 P.2d 
765. 

7. Bomlnatlon by telegram 

A telegram from father, who waa 
first in precedence of existing next 
kin of intestate dying in Tennessee, 
to coroner reading, "I hereby appoint 
you administrator of the estate", 
was authority from father to cor¬ 
oner to qualify as administrator.— 
Doten v. Southern Ry. Co., D.C.Tenn., 
32 F.Supp. 901. 

8 . Mont.—In re Infelise, 149 P. 366, 
61 Mont. 18. 

Tenn.—In re Wooten, 86 S.W, 1106, 
114 Tenn. 289. 

23 C.J. p 1046 note 6. 

9. Mont.—State ex rel. McCabe v.. 
District Court of Third Judicial 
Dist. In and for Deer Lodge Coun¬ 
ty. 76 P.2d 634, 106 Mont. 272. 
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already made dne nomination does not preclude her 
from making a second nomination on death of her 
first nominee.^^ 

A nomination may be revoked at any time before 
it has been acted on,^^ but without adequate cause a 
nominator may not revoke his nomination after the 
court has acted on it by appointing the nominee, 
or after a proceeding has been instituted by the 
nominee to obtain letters.^® 

Death of the nominator before the appointment 
of his nominee has been held to terminate the lat¬ 
ter’s right to appointment.!* 

§ 45. ——— Joint Administrators 

While sole administration is ordinarily to be pre¬ 
ferred to joint administration, the matter of ap¬ 
pointing sole or joint administrators is ordinarily 
committed to the sound discretion of the court, as 
explained infra § 1041. 

§ 46. Competency or Suitableness to Serve 

a. In general 

b. Mental and physical disabilities of ap¬ 

plicant 

c. Business capacity and literacy 

d. Financial condition 

e. Improvidence, bad character, insobri¬ 

ety, or conviction of crime 

f. Nonresidence and alienage 

g. Married women and infants 

h. Hostility to estate or distributees; in¬ 
termeddling 


i. Corporations 

j. Miscellaneous persons 

a. Xn General 

Broadly speaking, anyone of sound mind and morals, 
not under legal disability, is eligible to become an ad¬ 
ministrator, and the grounds of disqualification prescribed 
by express statute are regarded by some, but not all, 
courts as exclusive. 

Generally speaking, anyone is competent to act 
as administrator, except such as are forbidden by 
law,!® and it has been broadly stated that any citi¬ 
zen of sound mind and good moral character resi¬ 
dent in the state and laboring under no disability is 
eligible for appointment as administrator.!® 

It is the duty of the court before appointing an 
administrator or similar officer to make careful in¬ 
quiry into his character, integrity, soundness of 
judgment, and general capacity ;!7 in many juris¬ 
dictions the court may pass over a person whose 
relation to the decedent would otherwise entitle him 
to preference, because of his unsuitableness for the 
trust;!* and, except as such appointment may be 
controlled by mandatory statutes, the court may re¬ 
fuse to appoint an applicant if for any reason he 
is unsuitable to administer the trust.!® In this con¬ 
nection it has been said that the best interests of 
the estate as a whole arc to be considered,®® that 
the court acts judicially and not ministerially in ap¬ 
pointing an administrator,®! that an administrator 
should be qualified to administer the estate for the 
best interests of all concerned,®® and that an appli¬ 
cant may be imsiiitable to become administrator be¬ 
cause the problems involved in the settlement of the 
estate are unusual and troublesome and his appoint- 


10. Mont.—State fx rel. MrCabe v. 
District Court of Third .Judicial 
Diat. in and for Deer Lodgre Coun¬ 
ty, supra. 

11. Cal.—In rp Shlels, 52 P. 808, 120 
Cal. 347—Bedeirs Estate, 32 P. 
1117, 97 Cal. 339. 

Idaho.—McCormick v. Brownell, 136 
P. 613, 25 Idaho 11. 

No Mtoppol 

Request for appointment of nomi¬ 
nee does not estop person entitled to 
administration from revoking: re¬ 
quest—In re Olcese’s Estate, 291 P. 
193, 210 Cal. 262. 

la. Cal.—In re Calhoun’s Estate, 81 
P.2d 605, 27 Cal.App.2d 706. 

13. Cal.—In re Silvar, 46 P. 296, 6 
Cal.Unrep.CaB. 494. 

14. Cal.—In re Connick’s Estate, 209 
P. 866, 189 Cal. 498. 

13, Ky.—Moran v. Moran, 189 S.W. 
248, 172 Ky. 344. 

N.T.—Matter of Reichert, 69 N.T.S. 
<344, 84 Misc. 288. 8 N.T.Ann.Ca8. 

38 c. j.s.-eo 


472—Matter of Haley, 49 N.T.S. 
397, 21 Misc. 777. 

23 C.J. p 1046 note IS. 

Competency of: 

Administrators de bonis non see 
infra $ 1019. 

Administrators with the will an¬ 
nexed see infra § 1031. 

Public administrators see infra S 
1051. 

Executors see supra § 28. 

Surviving partner as executor or ad¬ 
ministrator of deceased partner 
see the C.J.S. title Partnership 4 
286. also 47 C.J. p 1062 note 93-p 
1063 note 21. 

13. Ga.—Walker v. Rowe, 154 S.E. 
722, 41 Ga.App. 769. 

17. Mass.—Petition of Worcester 
County Nat. Bank of Worcester. 
162 N.E. 217, 263 Mass. 444, modi¬ 
fied on other grounds Ex parte 
Worcester County Nat. Bank, 49 S. 
Ct. 368. 279 U.S. 347, 78 L.Ed. 788, 
61 A.L.R. 98. 

1& N.J.—In re Messier's Estate, 1 
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A.2d 322. 324, 16 N.J.Misc. 434, clt- 
ing Corpus Juris. 

S.C.—Ex parte Small, 48 S.E. 40, 69 
S.C. 43. 

23 C.J. p 1046 note 14. 

13. Mass.—Morgan v. Morgan, 166 
N.E. 747. 267 Mass. 388. 

Unfit person 

Since preference rights given by 
statute to administer an estate are 
not absolute, the rule does not re¬ 
quire the court to appoint one as an 
executor or administrator who has 
given evidence of dishonesty of pur¬ 
pose in seeking the appointment or 
who is unfit to administer the trust. 
—In re Bredl’s Estate, 201 P. 296, 117 
Wash. 372. 

SCk Mass.—Morgan v. Morgan, 163 
N.E. 747, 267 Mass. 388. 

21. Wash.—In re L.angill'8 Estate; 
201 P. 28. 117 Wash. 268. 

as. N.J.—In re Messier’s Estate, 1 
A.2d 322, 16 N.J.Misc. 434. 
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ment would under the facts be likely to render ex¬ 
ecution of the trust perplexing or difficult.^3 In 
other words, unfitness may arise solely from the 
situation of the applicant in connection with the es¬ 
tate without proof of mental or physical incapaci¬ 
ty,^^ and the person appointed administrator should 
be a fit person in the light of the special conditions 
of the particular estate and those interested in it 
as creditors, legatees, and next of kin.^^ Subject to 
statutory disqualifications, the probate court exer¬ 
cises a wide discretion in determining the persons 
who are suitable and competent to administer an es¬ 
tate,and its discretion will not be reviewed in the 
absence of abuse.27 Statutes broadly giving any 
person the right to apply for letters of administra¬ 
tion must be construed in conjunction with other 
statutory provisions defining who are qualified to 

act.28 

Limitation of grounds of disqualification. Some 
authorities hold that statutory grounds of disquali¬ 
fication are exclusive and that the court may not 
refuse appointment to one otherwise entitled there¬ 
to for reasons not enumerated in the statute as a 
ground for disqualification,^^ but other authorities 
arc to the contrary.^® 

Where the statute accords one a preferential right 
to appointment if ^'suitable and competent,*’ and 
where a fair issue of fact is raised by those oppos¬ 
ing the appointment in respect of the applicant be¬ 
cause of unsound mind, intemperance, dishonesty, 
want of integrity, dissolute habits, or other disqual¬ 
ifying moral delinquencies, there is some discretion 
reposed in the probate court as to whether or not 
it will make the appointment, but where no such is¬ 
sues are raised the court lacks discretion to appoint 


another in preference to an applicant having a prior 
statutory right to administer the estate, and may not 
appoint such other even though by comparison he 
is better qualified and more capable than the appli¬ 
cant having the prior statutory right to adminis- 
ter.31 

Grounds for removal of an administrator, which 
are discussed infra § 90, authorize and require a 
denial of the right to qualify if existing at the time 
appointment is sought. 

b. Mental and Physical Disabilitiee of Appli¬ 
cant 

Mental diaablllty amounting to Insanity or want of 
understanding will ordinarily disqualify one from acting 
as administrator, but weakness of mind or Ignorance of 
business or legal subjects not amounting to lack of a 
normal Intelligence Is not sufficient to do so. Neither old 
age nor physical disability Is ordinarily regarded as a 
ground of disquallflcation. 

Insane persons are incompetent to be appointed 
or serve as administrators,^^ as, for example, one 
legally adjudicated to be insane.^^ 

“Want of understanding,” as the phrase is used 
in statutes rendering it a disqualification for serv¬ 
ice as administrator, means a want of common in¬ 
telligence amounting to a defect in intellect,®® which 
lack constitutes a ground for disqualification of one 
as administrator,®® and it has been held that the 
want of understanding need not be such as would 
warrant a general adjudication of incompetency or 
the appointment of a committee ;®'^ but where one is 
possessed of common intelligence he may be quali¬ 
fied to serve as administrator,®® and he will not be 
disqualified as in want of understanding merely be¬ 
cause he is poorly informed on business or legal 
subjects.®® While it has been held that weakness 


28. Mass.—Morgan v. Morgran, 166 
N.E. 747, 267 Mass. 388. 

24. Mass.—Morgan v. Morgan, su¬ 
pra. 

25. Mass.—Morgan v. Morgan, su¬ 
pra—Petition of Davis, 129 N.E. 
366, 237 Mass. 47. 

28. Mo.—State ex rel. Gregory v. 
Henderson, 88 S.W.2d 893, 230 Mo. 
App. 1. 

Vasts of partleiilar oass 
In determining whether a person 
is incompetent to be appointed ad¬ 
ministrator, each case must rest on 
its particular facts, and evidence of 
incompetency must be clear to de¬ 
feat the right to letters of adminis¬ 
tration.-—In re Taylor's Estate, Nev., 
114 P.2d 1086, 185 A.L.R. 680. 

27. Mo.—State ex reL Gregory v. 
Henderson, 88 S.^^*2d 898, 230 Mo. 
App. 1. 

28. Tex.—^Balfour v. Collins, 26 8. 
W.2d 804, 118 Tex. 122, answer to 


certifled question conformed to. 
Clv.App., 27 S.W.2d 186. 

29. Ala.—Bell v. Tulgham, 80 So. 

39, 202 Ala. 217. 

23 C.J. p 1047 note 16. 

80. Wash.—State ex rel. Dauridsen 
V. Superior Court for King County. 
37 P.2d 209, 179 Wash. 198, 95 A. 
L..R. 819—In re Langill's Estate, 
201 P. 28, 117 Wash. 268. 

31. Mich.—In re Morgan, 176 N.W. 

606, 209 Mich. 66. 

Oompaiative oapaolty not the tost 
Widow may be "suitable and com¬ 
petent" to administer husband's es¬ 
tate within Comp.Li.l915 I 13820, al¬ 
though there is another who by com¬ 
parison is better qualified and more 
capable than she, such statute not 
requiring a comparison of widow's 
business knowledge and ability with 
that of some one else, or that she be 
skilled in husband's calling and fa¬ 
miliar with the details of his busi¬ 
ness.—^In re Morgan, supra. 
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82. Ky.—Barnett's Adm'r v. Pitt¬ 
man, 137 S.W.2d 1098, 282 Ky. 162. 
33. Iowa.—O'Neil v. Read, 162 N.W. 

776, 179 Iowa 1208. 

Mass.—^McGooch v. McGooch, 4 Mass. 
348. 

N.Y.—McMahon v. Harrison, 6 N.Y. 
443. 

84, Md.—Mobley v. Mobley, 131 A. 
770, 149 Md. 401. 

86. Cal.—^In re Olcese's Estate, 291 
P. 193, 210 Cal. 262. 

36. N.Y.—In re Phyfe's Estate, 182 
N.Y.S. 729, 116 Misc. 699. 

23 C.J. p 1060 note 63. 

37. N.Y.—In re Phyfe's Estate, su¬ 
pra. 

3a Cal.—In re Olcese's Estate, 291 
P. 193, 210 Cal. 262. 

aa Cal.—L.i Po Tai's Estate, 41 P. 
484, 108 Cal. 484. 

Illiteracy as not constituting want 
of understanding see infra I 46 c. 
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of mind not amounting to want of understanding 
will not debar one from his right to administer, 
there is also authority for the view that weakness 
of mind or will, such as would or might subject one 
to sinister influence or coercion against the gen¬ 
eral interest of the estate, will constitute a sufficient 
objection.*! One possessing mental capacity suffi¬ 
cient for execution of a valid deed or contract has 
been held qualified for the post of administrator.*^ 

Old age*3 or mere physical disability** does not 
disqualify. 

c. Boainesa Gapacity and Literacy 

Ordinarily neither lack of busineaa capacity and ex¬ 
perience nor Illiteracy will conatitute a ground of dla- 
quallflcatlon. 

As a general rule one otherwise entitled to let¬ 
ters of administration will not be disqualified be¬ 
cause of lack of business capacity or experience,*® 
and a widow of sound mind and preferentially en¬ 
titled to administer the estate of her deceased hus¬ 
band may not be denied letters on the mere specu¬ 
lation that she will, on account of lack of business 
experience and want of capacity, mismanage the 
estate and prove unfit for the trust.*® Knowledge 
of bookkeeping and business management is not 
a necessary qualification of an administrator,*7 but 
it has also been held that one who could not write 
or read writing, and had no experience in keeping 
accounts or settling estates, was incompetent.*® 


§ 46 

Illiteracy of the applicant may furnish a suffi¬ 
cient ground for refusing to appoint him,*® although 
one who is intelligent and upright in accounts and 
business is not necessarily incompetent simply be¬ 
cause of illiteracy,®® and illiteracy does not consti¬ 
tute the statutory disqualification contemplated by 
the ground of “want of understanding,”®! which lat¬ 
ter is discussed in the preceding subdivision of this 
section. 

d. Finaacial Condition 

Poor financial condition Is not ordinarily a ground of 
disqualification but actual Insolvency may be. 

A lack of means on the part of the applicant is 
not sufficient to preclude his appointment,®® but in¬ 
solvency may make one ineligible for appointment 
as administrator.®® 

e. Improvidence, Bad Oharacter, Insobriety, or 

Oonviction of Crime 

In some Jurisdictions the applicant’s Improvidence, 
bad character, or habitual drunkenness may disqualify 
him from acting as administrator, aa may conviction of 
an Infamous crime or of a misdemeanor Involving moral 
turpitude. Conviction In a foreign jurisdiction of a crime 
there classified as infamous will not disqualify one If the 
crime Is not so classified In the Jurisdiction wherein ap¬ 
pointment is sought. 

A person may be disqualified by reason of im¬ 
providence,®* which in this connection may be de¬ 
fined as such a lack of care and foresight as would 
endanger the administration of the estate if it were 
committed to the management of an applicant dis- 


40. N.T.—Matter of Ireland, 99 N.T. 
S. 1079. 47 Misc. 546. 

41. Mass.—Stearns v. Fiske, 18 

rick. 24. 

23 C.J. p 1050 note 66. 

42. Md.—Mobley v. Mobley, 131 A. 
770, 149 Md. 401. 

43. Cal.—In re Wright, 170 P. 610. 
177 Cal. 274. 

N.Y.—Matter of Ireland. 99 N.Y.S. 

1079, 47 Misc. 646. 

23 C.J. p 1060 note 66. 

44. Md.—Mobley v. Mobley, 131 A. 
770, 149 Md. 401. 

23 C.J. p 1060 note 67. 

Vsablaasss 

That person was not very strong 
physically did not render her incom¬ 
petent as administratrix under stat¬ 
ute.—In re Stege’s Estate, 299 N.Y. 
S. 116, 164 Misc. 96. 

Paralysis is not necessarily a dis¬ 
qualification.—Mobley v. Mobley, 131 
A. 770, 149 Md. 401. 

Psrsoa <*iBoapalilc*’ 

Under a statute providing for ap¬ 
pointment of others if one with a 
prior right was **incapable." it has 
been held that the word ’’incapable” 


did not include a new statutory dis- 
qimlJflcation but. since the clause 
wherein such word appeared was at 
(he end of many provisions, should 
be regarded as merely a generaliza¬ 
tion to Include various enumerated 
causes of disqualification and that, 
as physical incapacity was not so 
enumerated, one physically disabled 
was not to be deemed "incapable” of 
acting as administrator.—Mobley v. 
Mobley, supra. 

45. Ga.—Davis v. Davis, 127 S.E. 
779, 33 Ga.App. 628. 

N.Y.—In re Stege’s Estate, 299 N.Y. 

S. 115, 164 Misc. 95. 

23 C.J. p 1061 note 72. 

46. Ga.—Montgomery v. Paradise, 
App., 15 S.E.2d 899—Maddox v. 
Maddox. 108 S.E. 304, 27 Ga.App. 
369. 

47. Mont.—In re Rinio’s Estate, 80 
P.2d 803, 96 Mont. 344. 

4a N.C.—Stephenson v. Stephenson. 
49 N.C. 472. 

49. N.C.—Stephenson v. Stephenson, 
supra. 

23 C.J. p 1048 note 29. 

6a Ind.—Gregg v. Wilson, 24 Ind. 
227. 


Pa.—Bowersox’s Appeal, 100 Pa. 434, 
45 Am.R. 387. 

23 C.J. p 1048 note 30. 

51. Ala.—Bell v. Fulgham, 80 So. 

39. 202 Ala. 217. 

23 C.J. p 1050 note 62 [bj. 

5a N.Y.—Croft V. Williams, 88 N.Y. 
384. 

23 C.J. p 1048 note 26. 

5a Pa.—Levan’s Appeal, 3 A 804, 
112 Pa. 294. 

23 C.J. p 1048 note 28. 

54. N.Y.—McMahon v. Harrison, 6 
N.Y. 443—Matter of Ferguson, 84 
N.Y.S. 1102, 41 Misc. 465. 

23 C.J. p 1051 note 68. 

Xheurring excessive funeral expenses 
In determining whether intestate's 
sister acted improvidently in order¬ 
ing an expensive funeral service, so 
as not to be entitled to letters of ad¬ 
ministration over intestate’s divorced 
wife, court was bound to consider 
fact that sister could not bind the 
estate for an excessive amount, and 
that in payment of the expense, not 
only value of estate, but extent of 
sister’s personal resources, were to 
be considered.—In re Taylor’s Es¬ 
tate, Nev., 114 P.2d 1086, 135 A-Li.R. 
680. 
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playing such lack.®# It has been said that improv¬ 
idence of a disqualifying character must amount to 
a lack of intelligence,®® and cannot consist merely 
of failure to appreciate moral obligations.®*^ One 
may also be disqualified from acting as administra¬ 
tor by reason of bad character®® or a lack of in¬ 
tegrity;®® but it has also been held that such de¬ 
fects of character are not a ground for refusing 
administration to one' entitled thereto under the 
statute and not within the provisions of the statute 
relating to disqualification.®® 

Insobriety. Drunkenness may constitute a dis¬ 
qualification,®^ but something more gross than oc¬ 
casional intoxication must appear in order to pre¬ 
clude the appointment of the person entitled.®® 

Conviction of crime. Under some statutes letters 
of administration must not be granted to a person 
who has been convicted of an infamous crime®® or 
of a felony or a misdemeanor involving moral tur¬ 
pitude.®^ If a person is 'convicted in a foreign ju¬ 
risdiction of an offense which, if committed in the 
domestic state, would disqualify him on conviction 
from being an administrator, the foreign judgment 
will be received as evidence of his disqualification 
and will be sufficient, if unexplained, to require his 
disqualification.®® On the other hand, conviction in 
a foreign jurisdiction of an offense there classified 
as an infamous crime will not disqualify the per¬ 
son convicted where the crime is a mere misde¬ 
meanor and not an infamous crime in the jurisdic¬ 
tion where appointment as administrator is sought,®® 
although such foreign conviction might be consid¬ 


83 O.J.S. 

ered as evidence of want of integrity if offered on 
that ground. ®T 

t, Noniesidenoe and Alienage 

(1) Nonresidence generally 

(2) Alienage 

(1) Nonresidence Generally 

Nonretidenta are aligibla to admlniatar an Intestata'a 
aatata unlaaa made Ineligible by statute, although the 
courts In the exercise of discretionary power may decline 
to appoint a nonresident. Temporary absence does not 
render one Ineligible as a nonresident. 

In the absence of statutory prohibition the court 
may appoint a nonresident as administrator of a de¬ 
cedent’s estate,®® or may appoint the nominee of 
nonresidents.®® Statutes merely providing that an 
administrator’s removal from the state warrants his 
removal from office do not of themselves alone ren¬ 
der a nonresident ineligible for appointment.^® 

A nonresident may not serve as administrator in 
violation of statutory prohibitions such as provi¬ 
sions rendering nonresidence a ground of disqual- 
ification.*^! The courts have upheld the validity of 
statutes denying to nonresident heirs the right to 
administer on the property of decedents within the 
state.*^® 

Even where nonresidence is not expressly made 
a disqualification it is a matter to be considered in 
determining the propriety of the appointment;*^® 
nonresidence is ground for the exercise of discre¬ 
tion as to appointment of an administrator,*^^ and as 
a general rule in the absence of special circumstanc- 
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Ala.—Nichols v. Smith, 65 So. 
30, 186 Ala. 687. 

56. N.T.—In re Schwartz’ Estate, 
246 N.Y.S. 478. 138 Misc. 637. 

23 C.J. p 1051 note 68 [b]. 

57. N.Y.—In re Schwartz' Estate, 
supra. 

.58i Mass.—Martin v. Otis, 124 N.E. 
294. 233 Mass. 491. 

23 C.J. p 1051 note 69. 

Mother of bMtard 

The alleged fact that deceased's 
mother gave birth to a bastard thir¬ 
ty or more years before she sought 
appointment as administratrix did 
not require denial of her request to 
serve as administratrix, on ground 
that she was disqualified under stat¬ 
ute because of bad character, where 
at time of request she was married 
and living with her husband and 
had been so for many years.—Bar¬ 
nett's Adm'r v. Pittman, 137 S.W.2d 
1098, 282 Ky, 162. 

$9. K.J.—Cramer v. Sharp, 40 A. 

962, 49 N.J.Bq. 558. 

23 C.J. p 1061 note 70. 


00. Mo.—State v. Thompson, 187 S. 

W. 804, 196 Mo.App. 12. 

23 C.J. p 1051 note 71. 

61. Ala.—Nichols v. Smith, 65 So. 

30, 186 Ala. 587. 

23 C.J. p 1060 note 61. 

03. N.Y.—^Matter of Reichert, 69 N. 
Y.S. 644, 34 Misc. 288, 289, 9 N.Y. 
Ann.Cas. 472. 

23 C.J. p 1050 note 62. 

03. Ala.—Nichols v. Smith, 66 So. 

30, 186 Ala. 587. 

23 C.J. p 1049 note 49. 

04. Wash.—McLean v. Roller, 73 P. 
1123, 33 Wash. 166. 

05. Okl.—In re Dunham's Estate, 74 
P.2d 117, 181 Okl. 407. 

00b Okl.—In re Dunham's Estate, 
supra. 

23 C.J. p 1049 note 49 [c]. 

07. Okl.—In re Dunham's Estate, 
supra. 

08. Iowa.—Reidy v. Chicago, B. & Q. 
Ry. Co., 249 N.W. 347. 216 Iowa 
416—Finnerty v. Shade. 228 N.W. 
886, 210 Iowa 1338. 
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Tex.—Thacker v. Sams, Civ.App., 44 
S.W.2d 391, dictum. 

23 C.J. p 1048 notes 81 [a], 86. 

09. Tex.—Stevens v. Cameron. 101 
S.W. 791, 100 Tex. 616. 

23 C.J. p 1048 note 35. 

7a Ala.—Brown v. Brown, 85 So. 
439, 204 Ala. 157. 

71. Ala.—Starlin v. Love, 185 So. 
380, 237 Ala. 38. 

Ky.—Hunt v. Crocker, 65 S.W.2d 20, 
246 Ky. 338—Fishel v. Dixon. 278 
S.W. 646, 212 Ky. 2. 

Wash.—In re Olson's Estate, 77 P.2d 
781, 194 Wash. 219. 

23 C,J. p 1048 note 34. 

Competency of nonresident to nomi¬ 
nate administrator see supra | 44 
b. 

BesidsBoe onfllolsBtlj ohowa 

Mont.—In re Nix's Estate, 218 P. 
1089, 66 Mont. 559. 

78. Cal.—In re Barnes' Estate, 203 
P. 100, 187 Cal. 566. 

73* Conn.—^Bva's Appeal, 104 A. 288, 
93 Conn. 88. 

28 C.J. p 1049 note 86. 

74. Mich.—'^Srand Trunk Western R. 



38 O.J.S. 


EXECUTORS AND ADMINISTRATORS 


es a nonresident should not be appointed as long as 
any other distributee competent to act and willing 
to assume the trust is within the jurisdiction of the 
court.*^® 

A nonresident who has applied for letters of ad¬ 
ministration within the state and has obtained from 
the court an order of sale of the property of his in¬ 
testate, even though he may as an individual be a 
nonresident, is officially an administrator of the 
state and will not be heard to assert that the courts 
of the state have no jurisdiction over him with ref¬ 
erence to property of his intestate located within 
the state. 

Temporary absence from the state for business 
purposes does not disqualify one whose intention 
it is to return and to retain his residence within the 
state.77 

Residence in different county. Under a statute 
authorizing appointment as administrator of a qual¬ 
ified person residing in the county wherein appoint¬ 
ment is sought, one not residing in the county is 
incligible.78 

(2) Alienage 

Where the court it not bound by contrary statutory 
restrictions it may appoint an aiien, or nonresident alien, 
aithough the matter may be confided to a judicial dis¬ 
cretion which may be exercised against the appointment. 
Under restrictive statutes aliens may be ineligible for ap¬ 
pointment, particularly where nonresident, although it has 
been held under statutes of this character that the single 
fact of alienage does not disqualify the applicant. 
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At common law and in the absence of contrary 
statute an alien may qualify as administrator of a 
decedent’s estate,*^® even if a nonresident,®® al¬ 
though it has been said that the courts ordinarily 
will frown on the practice of appointing aliens and 
in the exercise of discretion may and should as a 
rule refuse to make such an appointment.®i 

Under the practice prevailing in some jurisdic¬ 
tions there are statutory restrictions imposed on the 
granting of letters of administration to aliens, who 
may be ineligible to serve if nonresident,®® although 
under statutes of this character it has been held 
that alienage alone does not disqualify the appli¬ 
cant.®® 

g. Married Women and Infants 

Broadly apeaking, an Infant Is ineligible to act as 
administrator, but a married woman may do so. 

An infant is not competent to be appointed or 
serve as an administrator,®^ although an exception 
to this rule has been recognized in case of an in¬ 
fant w^ho has been emancipated®® otherwise than by 
marriage.®® It has been held that letters issued to 
an infant are void,®^ but there is also authority to 
the effect that such letters are voidable only,®® and 
that the right of the appointee to the office is com¬ 
plete where he ratifies after reaching majority.®® 

Under the common law and statutes declaratory 
thereof a married woman can qualify as adminis- 


Co. V. Kaplansky, 258 N.W. 423, 
270 Mich. 135. 

75. Iowa.—Chicago, B. & Q. R. Co. 

V. Gould. 20 NW. 464, 64 Iowa 343. 
23 C.J. p 1049 note 37. 

76. Ga.—Faughnan v. Bashlor, 136 
S.E. 545. 163 Ga. 526. 

77. N.C.—Fann v. North Carolina R. 
Co., 71 S.B. 81, 156 N.C. 136. 

78L Tex.—Balfour v. Collins, 25 S. 

W. 2d 804, 119 Tex, 122, answer to 
certifled question conformed to, 
Civ.App., 27 S.W.2d 186. 

79. Mich.—Grand Trunk Western R. 
Co. v. Kaplansky. 258 N.W. 423, 
270 Mich. 135. 

23 C.J. p 1048 note 82. 

COi Iowa.—In re Hugh's Estate, 234 
N.W. 278, 211 Iowa 722. 

81. Mich.—Grand Tru,pk Western R. 
Co. V. Kaplansky, 268 N.W. 423. 
270 Mich. 136. 

88 . D.C.—Lely v. Kalinoglu, 76 F. 
2d 988, 64 App.D.a 213, 100 A.L.R. 
1623, certiorari denied 66 S.Ct. 926, 
296 U.S. 766, 79 L.Ed. 1707. 
N.T.—In re Franko's Estate, 7 N.T. 
S.2d 694, 169 Misc. 366—In re Kas- 
sam'B Estate, 252 N.Y.S. 706, 141 


Mine. 366, affirmed In re Kassam, 
265 N.Y.S. 836, 236 App.Div. 609. 

23 C..r. p 1048 note 33. 

Discretion of court 
The fact that one is a nonresident 
alien will not as matter of law bar 
him from appointment as adminis¬ 
trator, the propriety of appointing a 
nonresident alien being committed to 
the discretion of the court in the 
light of all the facts and circum¬ 
stances involved, and a nonresident 
alien may be appointed if a suitable 
person, and also has the right to 
nominate a local corporation as ad¬ 
ministrator.—In re Hugh’s Estate, 
234 N.W. 278, 211 Iowa 722. 

Alien brother not "inhabitant" 

Decedent's alien brother, where 
not "inhabitant** of state, was in¬ 
competent to receive letters of ad¬ 
ministration.—In re Gaffney's Estate, 
262 N.Y.S. 649, 141 Misc. 463. 

Alien enemies, if nonresidents, are 
incompetent.-—Carthey v. Webb, 6 N. 
C. 268. 

83. N.Y.—^In re Gaffney's Estate, 252 
N.Y.S. 649, 141 Misc. 468. 

iTeoesBltj that alien be laliabitaat 
of state 

"Inhabitant,** as applied to aliens 
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who mu.st be inhabitants of state to 
V>e entllU'd to administration, com¬ 
prehends fixed or permanent dwelling 
in state, as distinguished from tran¬ 
sient or occasional visitor.—In re 
Gaffney's Estate, supra. 

84. III.—In re Barker’s Estate. 214 
I11.APP. 276. 

Miss.—Rea v. Englesing, 56 Miss. 
463. 

N.Y.—In re Winkhous, 284 N.Y.S. 62. 

157 Misc. 560. 

23 C.J. p 1049 note 41. 

Next friend of infant has no great¬ 
er rights in respect of appointment 
of administrator than the infant 
himself.—In re Barker’s Estate, 214 
llLApp. 275. 

86. La.—Gaines’ Succession, 7 So. 
788, 42 La.Ann. 699. 

86. La.—Briscoe v. Tarkington, 6 
La.Ann. 692. 

87. N.Y.—Knox v. Nobel, 28 N.Y.S. 
365. 77 Hun 230, affirming 27 N.Y. 
S. 206. 

88. Ala.—Davis v. Miller, 17 So. 828, 
106 Ala. 154. 

88. Ala,-Davis v. Miller, supra. 
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tratrix with her husband’s consent,and statutes 
removing the disabilities of coverture, which are 
discussed generally in the CJ.S. title Husband and 
Wife § 166, also 30 CJ. p 716 notes 87-90, have so 
far broadened the rights and privileges of a married 
woman that she may possess an unrestricted right 
to qualify as administratrix.®^ The purpose of stat¬ 
utes permitting women to act or continue as ex¬ 
ecutors or administrators after marriage is merely 
to change former legal rules excluding them from 
such right and privilege, and such statutes do not 
create a public policy and vested right which can¬ 
not be changed by appropriate testamentary provi¬ 
sion.®® 

h. Hostility to Estate or Distributees; Inter¬ 
meddling 

(1) In general 

(2) Persons indebted to estate 

(3) Intermeddling with estate 

(1) In General 

At t general rule eerloua hostility of Interest be¬ 
tween the applicant and the estate or other distributees 
Is ground for holding the applicant disqualified, but mere 
personal antagonism between the applicant and other 
distributees does not disqualify, and under some au¬ 
thority not even an actual conflict of Interest with the 
other distributees will render an applicant Ineligible. 


Where mandatory statutes confer priority on persons 
within designated classifications, and statutory grounds 
of disqualification not including hostility of Interest are 
deemed exclusive In character, one otherwise entitled 
to appointment is not disqualified by the nonenumerated 
ground of hostility of Interest. 

Except as the rule may be changed by the appli¬ 
cation of mandatory statutes, a person whose indi¬ 
vidual interests arc so adverse to the estate or to 
the interests of other distributees that both cannot 
fairly be represented by the same person is not a 
proper person to administer the estate,®® and un¬ 
suitableness to serve as administrator may consist 
of an adverse interest of some kind, or hostility to 
those immediately interested in the estate, whether 
as creditors or distributees,®^ or of an interest ad¬ 
verse to the estate itself;®® but an applicant for 
letters of administration is not necessarily disqual¬ 
ified by the mere existence of personal prejudice 
or antagonism between himself and other distribu¬ 
tees,®® or by some degree of adverse interest in 
respect of the estate,®"^ and the fact that there is 
some degree of conflict between the interests of 
the applicant and those of other distributees is not 
always ground for holding him unsuitable for ap¬ 
pointment as administrator.®® A person otherwise 
suitable is not to be deemed incompetent merely 
because he is, or represents, a creditor;®® and one 


90. Ala.—English v. McNair, 34 Ala. 
40. 

23 C.J. p 1049 note 39. 

91. Cal.—In re Dow'b Estate, 64 P. 
402, 132 Cal. 309. 

S.C.—In re Nurnberger, 18 S.E. 935, 
40 S.C. 334. 

23 C.J. p 1049 note 40. 

99. Ga.—Bruce v. Fogarty, 186 S.E. 
463, 63 Ga.App. 443. 

93. Or.—In re Elder's Estate, 83 P. 
2d 477, 160 Or. Ill, 119 A.L..R. 802. 

Varmlag for dsoedsnt 
The fact that a son, entitled to 
letters of administration as next of 
kin in the absence of a surviving 
spouse, had farmed for his deceased 
father on shares did not adversely 
affect his competency to qualify as 
administrator.—In re King's Estate, 
7 Pa,Dlst. ft Co. 483, 39 Lanc.L.Rev. 
491, 89 York Leg.Rec. 103. 

94. Iowa.—In re Christensen’s Es¬ 
tate, 296 N.W. 198, 200, citing 
Ooxpiui ynrls—In re Tracy's Es¬ 
tate, 243 N.W. 309, 311, 214 Iowa 
881, citing Ctorpus Jnrls. 

N.J.—In re Messier's Estate, 1 A.2d 
322, 16 N.J.Mlsc. 434. 

28 C.J. p 1047 note 16. 

Mb Oal. —^De Brum's Estate v. 
Soares, 79 P.2d 414, 26 Cal.App.2d 
819. 

Ky.—Hunt v. Crocker, 56 8.W.2d 20, 
246 Ky. 888. 

28 C.J. p 1047 note 17. 


Proper auiiters for consideration 
Ordinary, or Jury on appeal, deter¬ 
mining question of fitness of one se¬ 
lected for appointment as adminis¬ 
trator by majority of interested dis¬ 
tributees. can properly consider all 
proved facts and circumstances rea¬ 
sonably leading to belief that inter¬ 
est of such person is so adverse to 
that of estate as would be likely to 
Jeopardise its interest.—Davis v. 
Davis, 127 S.E. 779, 33 Ga.App. 628. 
Hostility not BhowiL 
A daughter of decedent's sister, 
nominated by sister to act as admin¬ 
istratrix, must be treated as stand¬ 
ing in the same position as sister in 
determining whether interest adverse 
to interests of the estate, which 
would disqualify daughter from act¬ 
ing as administratrix exists; and 
that cotenancy in land existed be¬ 
tween decedent and husband of de¬ 
cedent’s sister, and that sister sub¬ 
sequently acquired husband’s inter¬ 
est, did not establish existence of 
partnership between sister and de¬ 
cedent, such as would disqualify sis¬ 
ter’s nominee for appointment as ad¬ 
ministratrix.—De Brum's Estate v. 
Soares, 79 P.2d 414, 26 Cal.App.2d 
319. 

93. Cal.—In re Wright, 170 P. 610, 
177 Cal. 274. 

Ky.—Barnett's Adm’r v. Pittman, 187 
S.W.2d 1098. 282 Ky. 162. 

23 aj. p 1047 note 16 [c], £d]. 
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Family enmity 

The fact that some of the brothers 
and sisters of one applying for let¬ 
ters of administration on the estate 
of his mother are his enemies and 
oppose his appointment is no ground 
for disqualification.—Dooley v. Doo¬ 
ley, Tex.Civ.App., 240 S.W. 1112. 

97. Mont.—In re Rinio's Estate, 30 
P.2d 803, 96 Mont. 344. 

Appointment not clear abnsc of dis¬ 
cretion 

Appointment of son of surviving 
brother of decedent as administrator 
on father's nomination, notwith¬ 
standing father’s claim against es¬ 
tate, is not clear abuse of discretion. 
—In re Rinio’s Estate, supra. 

98. Ky.—Barnett's Adm’r v. Pitt¬ 
man, 187 S.W.2d 1098. 282 Ky. 162. 

Tenn.—In re Wooten. 86 S.W. 1106, 
114 Tenn. 289. 

23 C.J. p 1047 note 16 [e]. 

Hot *'l3Mapable to discharge trost*’ 
The existence of various conflict¬ 
ing interests between the mother of 
Intestate and tfie latter's husband did 
not disqualify the former from be¬ 
coming administratrix where the evi¬ 
dence showed no interest being as¬ 
serted by the mother Incompatible 
with the interest of the estate.— 
Barnett’s Adm'r v. Pittman, 187 S. 
W.2d 1098, 282 Ky. 162. 

991. Wyo.— ^In re Coolidge's Estate, 
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otherwise qualified to act as administrator is not dis¬ 
qualified because he had been the guardian of de¬ 
cedent for many years, where his accounts as guard¬ 
ian had been finally allowed.^ It has also been held 
that a person is not disqualified because he claims 
the ownership of property which is also claimed to 
belong to the estate,^ although where his claim is 
resisted the conflict of interests may become so seri¬ 
ous that it would be improper for him to act as 
administrator.3 One holding stock in a corporation 
having a claim against an estate is not necessarily 
disqualified from administering the estate.^ 

Mandatory character of statutes. Under statutes 
mandatory in conferring prior rights to administra¬ 
tion on specified classifications of persons and oth¬ 
er statutes specifying the exclusive grounds for 
disqualification without including adverse interest 
as one of them, a court having exercised its discre¬ 
tion in determining that general letters of admin¬ 
istration should issue has no discretion to refuse 
them to the widow or her nominee on the ground 
that she is disqualified by reason of her claim in 
adverse interest to the estate.® Under statutes not 
mandatory in respect of appointment of those pri¬ 
marily entitled thereto, the court may refuse to ap¬ 
point any of those within the statutory classifica¬ 
tion and appoint some other suitable person where 
ill feeling between next of kin exists which would 
be conducive to continuous litigation with resultant 
loss to the estate.® 

(2) Persons Indebted to Estate 

Where the courts are not controlled by mandatory 
statutes, some regard Indebtedness to the estate as a 
ground for disqualification while others regard It as 
merely a matter for consideration but not necessarily 
conclusive against eiigibility. Under statutes enumerat- 
Ing the grounds for disqualification and construed as 
exclusive, a nonenumerated ground of indebtedness to 
the estate will not disqualify an applicant. 
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Where statutory grounds of disqualification are 
exclusive and do not include indebtedness to the 
estate, the court cannot make such indebtedness a 
ground of disqualification,^ and irrespective of such 
a consideration it is held by some authorities that 
an applicant’s indebtedness to the estate is not nec¬ 
essarily a ground of disqualification.® Where, how¬ 
ever, the court is not bound by contrary statutes 
the applicant’s indebtedness to the estate is a proper 
subject for its consideration,® and some authorities 
have held that it is against the policy of the law to 
appoint a debtor as administrator,^® and that the 
appointment of such a person is unauthorized.^^ 

(3) Intermeddling with Estate 

A technical Intermeddling with the estate does not 
per ee disqualify one from becoming administrator, but 
material intermeddling may do so. 

A technical intermeddling with the effects before 
appointment does not of itself, where not willfully 
wrong, disqualify the intermeddler from being ap¬ 
pointed but it has been considered proper to re¬ 
fuse to commit the administration of an estate to 
one who has, without authority, removed personal 
property of decedent from the state, such removal 
tending to hinder or delay the collection of the col¬ 
lateral inheritance tax.^® 

i. Corporations 

A corporation possessing corporate powers of a trust 
character may act as administrator under the view 
generally prevailing, although there is some authority 
holding corporations Ineligible. The rights of national 
banks and of foreign corporations to act as administra¬ 
tors depend on applicable provisions of governing stat¬ 
utes. 

It was at one time held, on the technical ground 
that it could not take an oath of office, that a cor¬ 
poration was at common law unable to act as ad¬ 
ministrator of a decedent’s estate,and where there 


41 P.2d 603, 608, 47 Wyo. 488, clt- 
insr Corpns Jnzia. 

23 C.J. p 1047 note 18. 

Beoeaaed’a fonaer tniatae ia baak- 
raptcy 

Appointment as administrator of 
person previously acting as trustee 
in deceased’s bankruptcy may be jus- 
tifled, in view of involved conditions, 
deceased’s fraudulent transactions, 
pending litigation, and possibility of 
hidden assets and where no personal 
interest of administrator was shown 
and no conflict of Interest.—Morgan 
v. Morgan. 166 N.E. 747, 267 Mass. 
388. 

1. R.I.—Ballou V. Ballou, 76 A. 97, 
80 R.I. 331. 

a. Cal.—In re Brundage, 76 P. 176, 
141 Cal. 688. 

Mont.—In re Blackburn, 187 P. 881, 
48 Mont. 179. 


Utah,—Farnsworth v. Hatch. 161 P. 
637, 47 Utah 62. 

3. Utah.—Farnsworth v. Hatch, su¬ 
pra. 

4. Utah.— Welsh, Driscoll & Buck v. 
Buck. 232 P. 911, 64 Utah 679. 

5. Cal.—In re Rees* Estate, 212 P. 
234, 60 Cal.App. 92. 

fl. Wash.—In re Thomas* Estate, 8 
P.2d 963, 167 Wash. 127. 

7. Ariz.—In re Graham’s Estate, 231 
P. 918, 27 Aris. 167. 

a Ala.—McFry v. Casey, 101 8o. 
449, 211 Ala. 649. 

Kan.—Ford v. Peck. 227 P. 627, 116 
Kan. 481, denying rehearing 226 
P. 1064. 116 Kan. 74. 

Md.—Dorsey v. Dorsey, 116 A. 916, 
140 Md. 167. 

23 C.J. p 1047 note 22. 
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9. Ala.—McFry v. Casey. 101 So. 
449, 211 Ala. 649. 

Md.—Kailer v. Kailer, 48 A. 712, 92 
Md. 147. 

10. Pa.—Neustadt's Estate, 12 

Phila. 8. 

11. N.M.—Territory v. Valdez, 1 N. 
M. 633, 639. 

23 C.J. p 1048 note 26. 

18. Ala.—^Bingham v. Crenshaw, 84 
Ala. 683. 

Ga.—Carnochan v. Abrahams, T.U.P. 
Chant, p 210. 

13. Pa.—Robertson’s Estate, 1 Pa. 
Dist. 317. 

14. Neb.—Continental Trust Co. v. 
Peterson, 107 N.W. 786. 110 N.W. 
316, 76 Neb. 411. 

14a C.J. p 295 note 48. 
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is no statutory repeal of the doctrine, and no public 
policy evidencing its abrogation, the old rule is still 
followed,and statutes providing for appointment 
of persons to such positions of trust are construed 
to apply to real and not to artificial persons.^^ In 
most jurisdictions, however, this rule has been 
changed; where it is the established policy of a 
state to grant to corporations organized to do a 
trust company business the privilege of acting as 
executor or administrator, it is held that the com¬ 
mon law of such a state does not deny to corpo¬ 
rations the privilege of so acting, and, under the 
rule that a corporation has implied power to do all 
acts necessary to enable it to exercise the powers 
expressly conferred, an officer may execute the req¬ 
uisite oath for a corporation empowered to do a 
trust business and to act as administrator.^^ The 
right of corporations possessing the requisite pow¬ 
ers to act as administrators has been recognized un¬ 
der statutes expressly or by necessary implication 
providing for the appointment of corporations as 
administrators,^9 and the courts have upheld the 
constitutionality of such statutes nor are they 
void because a corporation is incapable of taking 
the oath required by law of persons appointed to 
such positions of trust,21 although a corporation 
lacking the requisite charter powers may be denied 
the right to administer an estate.22 

National banks, A statutory prohibition against 
the appointment of a bank has been held to pre¬ 
clude the appointment of a national bank, although 
the federal reserve board has granted to it a special 
permit to act as administrator,23 the reserve board 
having power under act of congress authorizing it 
to grant such permits only when not in contraven¬ 


tion of state or local Iaw,24 and the courts have up¬ 
held the validity of statutes of this character.28 
Under statutes providing that trust companies or¬ 
ganized under the laws of the state may act as ad¬ 
ministrators and federal statutes construed as re¬ 
quiring state courts to appoint national banks to 
fiduciary positions on the same conditions as state 
trust companies, a national bank is eligible to act as 
administrator under appointment by the courts of 
the state even though there is no state statute au¬ 
thorizing such appointment.23 

Foreign corporations. The power of a foreign 
corporation to act as administrator of a decedent’s 
estate has been both affirmcd27 and denied.28 Where 
a corporation may be organized under the laws of 
the state with power to act as administrator, and 
there is no statute prohibiting it, a foreign corpo¬ 
ration which enjoys in the state of its domicile the 
privilege of acting as administrator may enter the 
state for the purpose of carrying on the business of 
administrator on the same basis as a domestic cor- 
poration.23 Where a foreign corporation, by virtue 
of comity, has the right to acquire, hold, convey, or 
encumber real or personal property situated in a 
state other than that of its creation, it may, if au¬ 
thorized by its charter or governing statute, in the 
absence of prohibitions or limitations imposed by 
the laws of the domestic state, exercise such rights 
in the capacity of executor, or administrator.33 

J. Miscellaneous Persons 

The attorney for an applicant for letters has been 
held unsuitable to administer the estate, and a Judge of 
probate should not appoint himself or his immediate rela¬ 
tives. It has been held that a nun Is not Ineligible to act 
as administratrix and that a clerk of court may so act. 


15. Neb.—Continental Trust Co. v. 
Peterson, supra. 

IS. Neb.—Continental Trust Co. v. 
Peterson, supra. 

17. Conn —Equitable Trust Co. v. 

Plume. 103 A. 940. 92 Conn. 649. 
la Nev.—In re McGill’s Estate. 280 
P. 321. 52 Nev. 35, 65 A.L.R. 1232. 

la Ga.—Mulherin v. Kennedy, 48 S. 

E. 437. 120 Ga. 1080. 

Tenn.—Union Bank & Trust Co. v. 
Wright, Ch.A., 58 S.W. 755, 52 L. 
H.A. 469. 

23 C.J. p 1050 note 55--14a C.J. p 295 
note 86 . 

No fjOioroat disability 
’’There is. then, no inherent dis¬ 
ability or dlsQualificatlon belonging 
to a corporation as such which ex¬ 
cludes it from acting as an adminis¬ 
trator, and it may accept the office 
if not prohibited by Its charter, or 
forbidden by statute, whenever from 
the objects of its incorporation and 
the nature of its business it may be¬ 


come necessary and proper, and it is 
able to comply with the conditions 
prescribed by law as to giving bonds, 
etc.”—Fidelity Ins. Trust & Safe 
Deposit Co. V. Nevin, 10 Del. 416, 430, 
1 Am.S.R. 150. 

ao. Ky.—Coleman v. Parrott, 13 S.W. 
625, 11 Ky.L. 947. 

Tenn.—Union Bank 4b Trust Co. v. 
Wright, Ch.A., 58 S.W. 755, 52 I 4 . 
R.A. 469. 

14a C.J. p 295 note 49. 

21. Tenn.—^Union Bank 4b Trust Co. 
V. Wright, supra. 

22. Md.—German-American Bank v. 
Kopp. 103 A. 1009, 132 Md. 422. 

N.T.-—In re Rhoda, 93 N.Y.S. 978, 
105 App,Dlv. 143-—Matter of 

Thompson’s Estate, 88 Barb. 334. 
23 C.J. p 1050 note 54. 

SI3. N.H.—^Woodbury's Appeal, 96 A. 
299. 78 N.H. 50. 

Pa.—In re National Bank of Ger¬ 
mantown and Southwark Nat. 

Bank, 80 Pa.Dist. 608, 
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24. N.H.—^Woodbury’s Appeal, 96 A. 
299, 78 N.H. 50. 

25. N.H.—Woodbury’s Appeal, supra. 
14a C.J. p 296 note 52. 

26. Mass.—Petition of Worcester 
County Nat. Bank of Worcester, 
161 N.E. 797, 263 Mass. 394. 

87. Nev.—In re McGill's Estate, 280 
P. 321, 52 Nev. 35. 65 A.L.R. 1232. 
presumption prevails that no pub¬ 
lic policy exists against qualification 
of foreign corporation as administra¬ 
tor, where it is qualified so to act 
In state of its domicile.—In re Mc¬ 
Gill’s Estate, supra. 

28. N.D.—Orunow v. Simonitsch, 180 
N.W. 835, 21 N.D. 277. 

29. Nev.—In re McGill’s Estate, 280 
P. 321, 52 Nev. 35. 65 A.L.R. 1282. 

aa Del.—Fidelity Ins. Trust 4b Safe 
Deposit Co. V. Niven, XO Del. 416,. 
1 Am.S.R. 160. 
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It has been held that an attorney of the applicant 
for administration is, by reason of his relation to 
the parties, an unsuitable person to receive letters 
of administration.*^ 

Court officials and their relatives. For a judge 
of probate to be concerned in his own appointment 
as ^administrator is plainly unsuitable,** and it has 
also been regarded as improper for such a judge to 
appoint one of his own immediate relatives.** On 
the other hand, under statutes enumerating persons 
who are incompetent to act as administrators and 
failing to embrace such official, it has been held 
proper to appoint the clerk of a district court ad¬ 
ministrator.*^ 

Nuns, The fact that the woman entitled to ap¬ 
pointment is a nun does not disqualify her.** 

§ 47. Renunciation or Waiver of Right 

a. In general 

b. Agreements respecting renunciation 

c. Effect of renunciation 

d. Retraction of renunciation 


a. In General 

The right of administration Is subject to renuncia¬ 
tion or waiver, as by written Instrument or by conduct* 
and the facts In each case determine whether or not 
the writing or conduct constitutes a renunciation or 
waiver. 

Renunciation or waiver of a precedent right to 
administer is clearly permissible,*® and it has been 
held not a badge of fraud that persons entitled to 
administer waive their right after taking out let¬ 
ters jointly with a person not entitled.*"^ 

Renunciation of the right to administer may ap¬ 
pear by writing,*® although it has been held that a 
writing is unnecessary.** Whether or not a writ¬ 
ing amounts to a renunciation depends on its fair 
and reasonable import.^® 

One may waive his right to administration by 
conduct,^^ as well as by express declaration,^2 as 
where one having a prior right delays an unrea¬ 
sonable time in asserting it,^* or acquiesces in the 
appointment of another,as by failure to interpose 


31- Mass.—Pexter v. Brown, 3 Mass. 

32. 

32. Ga.—Echols v. Barrett, 6 Ga. 
143. 

33. Ala.—Plowman v. Henderson, 59 
Ala. 659. 

Mass.—Hall v. Thayer, 105 Mass. 219, 
7 Am,R. 513. 

34. Wyo.—Bamforth v. Ihmsen, 204 
P. 345, 28 Wyo. 282, rehearing de¬ 
nied 205 r. 1004, 28 Wyo. 282. 

35. Md.—Smith v. Younjf, 6 Gill 
197. 

36. Md.—Phillips V. Clark, 6 A.2d 

220 . 

Mo—State V. Norton!, 191 S.W. 429, 
269 Mo. 563. 

23 C.J. p 1051 note 77. 

widow*! waivsr 

Surviving wife may waive or re¬ 
linquish her preferential rigrht to ad¬ 
minister deceased husband’s estate 
under Code 3 907 8 2520.—Brown v. 
Brown, 85 So. 439, 204 Ala. 157. 

37. N.y.—Matter of Ireland, 95 N.Y. 
S. 1079, 47 Misc. 545. 

33. Miss.—Mulrhead v. Mulrhead, 14 
Miss. 461. 

23 C.J. p 1061 note 79. 

39. Pa.—^Weidner’s Estate, 39 Pa. 
Super. 120. 

S.C.—Rowell V. Adams, 66 S.E. 207, 
83 S.C. 124. 

40. Mass.—Arnold v. Sabin, 1 Cush. 
525. 

41. Tex.—^Vannoy v. Gibson, Civ. 
App., 102 S.W.2d 492. 

Walvor not shown 

(1) Appointingr agent at time of 
making application for letters of ad¬ 
ministration is not renunciation or 


waiver of right to letters.—Mobley 
V. Mobley. 131 A. 770, 149 Md. 401. 

(2) Instrument appointing another 
to collect funds due deceased’s wife 
is not waiver of wife’s statutory 
rights to administer deceased’s es¬ 
tate.—Alexander v. Moyers, Tex.Civ. 
App., 22 S.W.2d 727. 

(3) In view of Civ.Code art 1042, 
giving beneficiary heir preference to 
appointment as administrator, article 
1043. authorizing the Judge to select 
as such the most solid of the benefi¬ 
ciary heirs, article 883, defining a 
'’beneficiary heir,” as one who has 
accepted succession under the benefit 
of inventory regularly made, and 
Acts 1920 No. 160 5 1, relating to 
descent of community estates, a wid¬ 
ow, by accepting her deceased hus¬ 
band’s succession unconditionally by 
mere written declaration, does not 
lose her right to be appointed, in a 
contest with heirs who had accepted 
the succession with benefit of inven¬ 
tory.—Succession of Damico, 99 So. 
862. 156 La. 1036. 

42. Tex.—Vannoy v. Gibson. Civ. 

App., 102 S.W.2d 492. 

43. Md.—Silverwood v, Farnan, 22 

A.2d 444. 

23 C.J. p 1062 note 82. 

TwsBty-ftvs years 

Petitioner lost the preferential 
right given by C(mip,L.1917 9 7696, to 
letters of administration of his fa¬ 
ther’s estate, where he failed to ap¬ 
pear within three months, as required 
by 5 7598, but delayed nearly twenty- 
five years in applying for appoint¬ 
ment, and then filed a cross petition, 
objecting to the appointment of de¬ 
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cedent’s married daughter as being 
disqualified according to 8 7600.—In 
re Slater’s Estate, 184 P. 1017, 65 
Utah 252. 

Bzousable dSlay in seeking appoint* 
ment 

(1) The whole purpose of testa¬ 
mentary laws is to guard against all 
needless delay and secure as prompt 
and speedy settlements of deceased 
persons’ estates as practicable. 
W'here decedent’s surviving husband 
was engaged in ascertaining assets 
of decedent’s estate, locating her 
heirs, and seeking legal information 
during time between her death and 
grant of letters of administration to 
him on application filed aliout three 
months after her death, and no in¬ 
jury inured to estate because of his 
delay in making application, such 
delay was not so unreasonable as to 
forfeit his right to administration 
and notice of another’s appointment 
as administrator.—Silverwood v. Far¬ 
nan, Md., 22 A.2d 444. 

(2) Widow’s failure to apply for 
letters of administration within thir¬ 
ty days after husband’s death did not 
deprive her of right to be appointed 
under Comp.L.1915 9 13820. as against 
son who applied for letters within 
five days after father’s death, the 
widow having the right of priority 
over her son, and the statutory pro¬ 
vision as to application of widow 
within thirty days having reference 
only to the rights of creditors.—In 
re Morgan. 176 N.W. 606, 209 Mich. 
65. 

44. Tex.—Lee v. Earnest, Civ.App., 

299 S.W. 931. 
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timely objection,^® or actively seeks another's ap¬ 
pointment;^® and one may become estopped to as¬ 
sert his right where he permits another to admin¬ 
ister without objection.®'^ Renunciation or waiver 
may be the result of nonappearance when duly cit¬ 
ed.®* The right to administration is not renounced by 
joining in a petition for the probate of an alleged 
will of the decedent, which is afterward declared 
invalid.®* Waiver may be made only in the court 
having jurisdiction and not in a court lacking ju¬ 
risdiction of the administration.** Where statute 
provides for waiver in open court or by the filing 
of a duly authenticated instrument in a court hav¬ 
ing jurisdiction of the estate, the fact that no for¬ 
mal statutory waiver is shown does not preclude the 
showing of waiver in other ways,*^ and even in 
the absence of a formal waiver one contesting the 
right of applicant to appointment may show a waiv¬ 
er by acts, verbal statements, and conduct.** 

b. Agreements Respecting Renunciation 

The courts have disaoreed respecting the validity of 
an agreement to renounce administration In favor of 
another. 

It has been held that a contract by a person enti¬ 
tled to administer to relinquish his right in favor of 
another person who is a stranger to the estate, in 
consideration of a share of the commissions, is 
valid and binding;** but it has also been held that 
an agreement to renounce the right to administer 
in favor of another is void as against public pol¬ 


icy,*® and for the same reason a promise to pay 
a person for securing a renunciation by the person 
having the right to administer and procuring the 
,appointment of the promisor has been held void.** 

c. Effect of Renunciation 

Renunciation devolvee the right of administration on 
those next entitled by statute and, except as legislation 
may change the rule, the right of administration ex¬ 
pires with the renunciation and may not be transferred 
to another. Some authorities permit one to renounce 
on condition that another designated person be appoint¬ 
ed but others hold that the renunciation may not be so 
conditioned. 

The effect of a renunciation is to devolve the 
right to administration on the class next entitled,** 
and, except as the rule may be changed by statute, 
one renouncing his right of administration may not 
transfer such right to another.**^ 

It has been held that, where one entitled to ad¬ 
minister renounces in favor of a stranger, but oth¬ 
er persons entitled do not ratify such nomination, 
the renunciation of the person entitled does not de¬ 
prive him of his right to letters,** and also that, 
where letters were granted to the nominee of the 
person entitled, but subsequently revoked, the per¬ 
son who had renounced might then claim the right 
to administration.*® A waiver in favor of another 
designated person has been held inoperative where 
such other person does not qualify as admin¬ 
istrator.®* On the other hand, however, it has been 


4B. Ala.—Starlin v. Love, 186 So. 
380, 237 Ala. 38. 

Tex.—^Vannoy v. Gibson. Civ.App., 
102 S.W.2d 492. 

Delay amoantiiig to aoqnlMceaoo 

Person having superior right to be 
appointed administrator, who, with¬ 
out valid excuse, fails to contest 
appointment of another person, or 
who, while in position to do so. fails 
to demand revocation of letters 
granted to such other person, will be 
held to have waived his right to let¬ 
ters testamentary or of administra¬ 
tion. Adult son who returned home 
shortly after creditor, in the early 
part of December. 1933, was appoint¬ 
ed administrator of estate of deceased 
intestate father, waived right to pri¬ 
ority to administer father’s estate, by 
acquiescing in such appointment un¬ 
til Aug. 10, 1934.—^Vannoy v. Gibson, 
supra. 

4B. Ala.—Blvin v. Millsap, 189 So. 

770, 238 Ala. 136. 

23 C.J. p 1052 note 84. 

47. Wash.—Xn re Hill, 33 P. 585, 6 
Wash. 285. 

Beoogaltiosk of appolatees hy preseo.. 
tation of olalns 

Brother of deceased waived his 
right to appointment as administra¬ 
tor in first instance by failing to ob¬ 


ject to administrators who were ap¬ 
pointed, and presenting to them his 
claims against estate.—Slay v. David¬ 
son, Tex.Civ.App., 88 S.W.2d 650, er¬ 
ror refused. 

48. Mass.—Stebbins v. Lathrop, 4 
Pick. 33. 

49. Md.—Meintire v. Worthington, 
12 A. 261, 68 Md. 203. 

BO, Ky.—Barnett’s Adm’r v. Pitt¬ 
man, 137 S.W.2d 1098, 282 Ky. 162. 
Beonzlag appointment of another In 
court lacki n g jurisdiction 
The fact that deceased’s mother, 
prior to appointment of an admin¬ 
istrator for deceased’s estate in the 
Lincoln County court, had secured 
the appointment of a third person as 
administrator in the Fayette County 
court, which did not have Jurisdic¬ 
tion, was not a ’’waiver” of her right 
to qualify as administratrix in the 
Lincoln County court, and did not 
’’estop” her from thereafter assert¬ 
ing her right to qualify as adminis¬ 
tratrix in the Lincoln County court. 
—Barnett’s Adm’r v. Pittman, supra. 

51. Tex.—Beeman v. Jones, Civ.App., 
102 S.W.2d 490. 

08. Tex.—^Beeman v. Jones, supra. 
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53. Md.—Bassett v. Miller, 8 Md. 
548. 

23 C.J. p 1052 note 87. 

Antenuptial or postnuptial agree¬ 
ments between spouses see supra 
8 35 a. 

64. p£u—Bowers v. Bowers, 26 Pa. 
74, 67 Am.D. 398. 

55. Ohio.—Swiggett v. White, 8 Ohio 
Dec.. Reprint, 452, 8 Cinc.L.Bul. 22. 

56. Md.—Slay v. Beck. 68 A. 673, 107 
Md. 367—McColgan v. Kenny, 11 
A. 819, 68 Md. 258. 

57. Md.—Phillips v. Clark, 6 A. 2d 

220 . 

Right to nominate an administrator 
see supra 8 44. 

Bight as expiring with renunciation 

A person entitled to letters of ad¬ 
ministration may renounce or decline 
the right to administer, but the 
right inheres in the person and ex¬ 
pires with a renunciation or refusal 
to serve, so that the right may not 
be transferred.—Phillips v. Clark, su¬ 
pra. 

58. Pa.—Lceffler’s Estate, 8 Kulp 199. 
23 C.J. p 1053 note 94. 

BO. Pa.—Cause’s Estate, 1 ChestCo. 
106. 

01k Cal.—In re Robinson’s Estate, 
224 P. 765. 65 Cal.App. 688. 
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held that a renunciation cannot be made conditional 
on the appointment of a particular person, but when 
once made is binding.^^ 

One who has waived a preferential right to ad¬ 
minister cannot object to mere prematurity of the 
issuance of letters to another.®^ 

d. Retraction of Renunciation 

Broadly tpeaklno a renunciation may be retracted 
before, but not after, appointment of another to the 
office of administrator, and in cases of doubt the matter 
Is addressed to the discretion of the court. 

While retraction of a renunciation of the right 
to administer a decedent's estate is not favored,®® 
such retraction is ordinarily permissible prior to the 
grant of administration to another,®^ and it has 
been held that the question of permitting a retrac¬ 
tion is committed to the sound discretion of the 
court.®® Generally speaking, however, retraction 
should not be permitted while proceedings for the 
appointment of another are pending,®® or after an¬ 
other person has been appointed to the office,®7 un¬ 
less it appears to the satisfaction of the court that 
the renunciation was executed by a mistake.®® 

§ 48. Second Appointment 

Thera can be only one valid administration of an es¬ 


tate within the same Jurisdiction and the administrator 
first appointed Is the only person authorised to represent 
the estate. A second appointment may not be made until 
the office has become vacant and a purported second 
appointment made before such time Is a nullity. 

There cannot be two valid administrations of the 
same estate at the same time within the same state ju¬ 
risdiction,®® and the administrator first in time is first 
in right and the only person entitled to represent the 
estate.^® No new appointment may be made until 
the office is vacated by the death or removal of the 
incumbent or in some other way,*^! and it has been 
said that a vacancy must occur by order of court 
in the administration of an estate before the court 
has power to appoint an administrator to replace 
one who has been appointed to administer the af¬ 
fairs of an estate.*^® A purported second appoint¬ 
ment is a nullity while the first appointee retains 
his office^® and, even though a will does not dis¬ 
pose of all the testator's property, an executor who 
has qualified thereunder is entitled to administer 
the entire estate, and an administrator should not 
be appointed for the intestate property.*^® 

The court first obtaining jurisdiction of an estate 
will retain it until the same is set aside by direct 
attack,*^® and even though the first appointment in 
one county is erroneous to the extent of being void¬ 
able, although not void, another appointment cannot 


SUmited or coadltlonal dumotor of 
walvor 

Where decedent's daughter declined 
the administration and waived her 
right in favor of a designated person, 
she did not thereby waive her right 
except as to such person, and on his 
resignation her failure to contest the 
appointment of another as adminis¬ 
trator did not, under Code Clv.Proc. { 
1383 et seq, forfeit her preferential 
right to be appointed administratrix. 
—In re Hobinson’s Estate, supra. 

61. Mo.—State v. Homjue, 118 S. 
W. 1188, 136 Mo.App. 660. 

62. Ala.—Carre tt v. Harrison, 77 
So. 712, 201 Ala. 186. 

63. Mo.—State v. Romjue, 118 S.W. 
1188, 136 Mo.App. 660. 

28 C.J. P 1063 note 99. 

64. Idaho.—^McCormick v. Brownell. 
136 P. 613, 26 Idaho 11. 

S.C.—Rowell V. Adams, 66 S.E. 207, 
83 S.C. 124. 

28 C.J. p 1063 note 98. 

65. Cal.—In re Lowe, 172 P. 683, 178 
Cal. 111. 

66 . Cal.—In re Kirtlan, 16 Cal. 161 
—In re Sllvar, 46 P. 296, 6 Cal. 
Unrep.Cas. 494. 

67. Cal.—In re Keane, 66 Cal. 407. 
Md.—Jones v. Harbaugh, 48 A. ^27, 

93 Md. 269. 

23 C.J. p 1063 note 2. 


68. Md.—Thomas v. Knighton, 23 
Md. 318, 87 Am.D. 571. 

23 C.J. p 1053 note 3. 

Kot fully advised of rights 

Where widow on April 7 signed 
waiver of her right to administer 
the estate of her deceased husband 
and at the same time his sister filed 
a petition for her own appointment, 
and on April 13 the widow filed a 
retraction of her renunciation, the 
court accepted her retraction because 
she had executed the renunciation 
without being fully advised regard¬ 
ing her rights and the effect of the 
waiver.—In re Grant's Estate, 3 N. 
Y.S.2d 867, 253 App.Div. 604. 

69. Cal.—La Paloma Land Co. v. 
Shannon, 266 P. 295, 89 Cal.App. 
469. 

Ill.—In re Graney's Will, 245 Ill.App. 
407—In re Purvechio, 188 Ill.App. 
81. 

Iowa.—Brown v. Tank, 297 N.W. 801, 
230 Iowa 370. 

W.Va.—^Waynesboro v. Lopinsky. 182 
S.E. 283, 284, 116 W.Va. 661, citing 

Ooxpus Juris. 

AdmlBistratioa ia two or moro ooim- 

ties 

Valid letters of administration can¬ 
not be granted in same estate in two 
or more counties.—In re Brown's Es¬ 
tate, 161 A. 471. 106 Pa.Super. 236. 
7a Cal.—La Paloma Land Co. v. 
Shannon, 266 P. 296, 89 CaLApp. 
469. 


71. Ca.—Dame v. McGowen, 138 S.E. 
785. 164 Ga. 332. 

72. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 287 
P. 450, 209 Cal. 360. 

73. Ga.—Dame v. McGowen, 138 S. 
E. 785. 164 Ga. 332. 

W.Va.—Waynesboro v. Lopinsky, 182 
S.E. 283. 284, 116 W.Va. 661, cit¬ 
ing Corpus Juris. 

23 C.J. p 1053 note 6. 

74. Ga.—Knowles v. Knowles, 65 S. 
E. 128. 132 Ga. 806. 

N.y.—Matter of Maccaffll. 107 N.Y.S. 
1116, 57 Mlsc. 264. affirmed 111 N. 
Y.S. 316. 127 App.Div. 21. 

23 C.J. p 1054 note 6. 

Appointment of administrator as im- 
proper 

In cases of partial intestacy, or 
where provisions of a will have be¬ 
come inoperative, the executor is en¬ 
titled to administer and distribute 
the property undisposed of, and it iS' 
not necessary or even proper to ap¬ 
point an administrator for that pur¬ 
pose.— Federal Trust Co. V. Ost. 186 
A. 679, 120 N.J.Eki. 475, quoting Con. 
pus JoriSi and supplementing 183 A. 
830, 120 N.J.Eq. 43, affirmed 191 A. 
746, 121 N.J.Eq. 608. 

23 C.J. P 996 note 12 [b]. 

76. Iowa.—Brown v. Tank, 297 N. 
W. 801, 230 Iowa 370. 
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properly be made until due revocation of the for¬ 
mer letters nor is an existing executor or ad¬ 
ministrator removed simply by the appointment of 
another person to his place in the same jurisdiction, 
but the office must have first been made vacant by 
an accepted resignation or a removal of the first 
appointee, or by the occurrence of such events as 
by law create a vacancyWhere, however, the 
appointment of an administrator is void because of 
a lack of jurisdiction in the probate court of the 
county where it was granted, the court having ju¬ 
risdiction may properly ignore such appointment and 
take any necessary steps for the settlement of the 
estate,^® and if a sole administrator has become in¬ 
capable as distinguished from incompetent, as where 
he becomes and is adjudged to be insane, the court 
may grant new letters without citing the incapable 
person^® It has been held also that, where admin¬ 


istration has been granted to a stranger, and the 
sole distributee, who has not declined the appoint¬ 
ment, appears and designates a suitable person for 
appointment, it is the duty of the court to appoint 
such person, and such appointment revokes the for¬ 
mer appointment.*® If the procedure is regular in 
the various steps, the probate court may at the same 
term appoint an administrator, remove him, and re¬ 
appoint him, with or without an additional admin¬ 
istrator, or appoint another in his place.*i 

Remedies in event of invalid second appointment. 
The administrator first appointed may move to va¬ 
cate a second appointment,*^ may maintain an ac¬ 
tion in equity therefor,** or, in a proper case, may 
move to vacate a judgment in an action to quiet ti¬ 
tle against the administrator appointed by another 
court.*^ 


C. PROCEEDINGS FOR APPOINTMENT 


§ 49. Necessity 

An administration proceeding la necessary for the 
appointment of an administrator. 

An administration proceeding has been said to be 
of necessity required for the appointment of a per¬ 
sonal representative of a decedent;** but other au¬ 
thorities have held that the admission of a will to 
probate is in effect an appointment of the person 
designated therein as executor.*® 

§ 50. Nature of Proceeding 

Proceedings for the appointment of an administra¬ 


tor or for letters testamentary are special proceedings 
which are In rem or in the nature of proceedings in 
rem, although In certain respects they may assume the 
character of proceedings in personam. The granting of 
letters Is a Judicial act. 

The proceedings for the appointment of an ad¬ 
ministrator arc purely statutory, and must be con¬ 
ducted in conformity to the statute governing 
them.*'^ Proceedings for letters testamentary arc 
distinct from, and independent of, a proceeding to 
probate a will,** and an application for such letters 
should be a separate proceeding from an action to 
appoint a successor trustee under the will.** 


76. Ala.—Milbra v. Sloss-Sheffleld 
Steel & Iron Co., 62 So. 176. 182 Ala. 
622. 46 L.R.A.,N.S., 274. 

23 C.J. p 1064 note 7. 

77. Cal.—Barboza v. Paclflc Portland 
Cement Co.. 120 P. 767, 162 Cal. 36 
—Haynes v. Weeks, 20 Cal. 288. 

23 C.J. p 1054 note 8. 

78. Iowa.—In re Rowe, 161 N.W. 
€26. 179 Iowa 541—In re King, 75 
N.W. 187. 105 Iowa 820. 

Va.—Ex parte Barker, 2 Leigh 719, 
29 Va. 719. 

79. Cal.—In re Blinn, 33 P. 841, 99 
Cal. 216. 

80l W.Va.—Taylor v. Virginia-Poca- 
hontas Coal Co.. 88 S.E. 1070, 78 
W.Va. 466. 

23 C.J. p 1054 note 11. 

81. U.S.—aoff V. Norfolk & W. It 
Co., C.C.Va., 36 F. 299. 

Tenn.—^Karris v. Henderson, 7 Helsk. 
316. 

Va.—Lingle v* Cook, 82 Gratt. 262, 
73 Va. 262. 

88 . Cal.—La Paloma Land Co. v. 
Shannon, 266 P. 296, 89 Cal.App. 
469. 


83. Cal.—La Paloma Land Co. v. 
Shannon, supra. 

84. Cal.—La Paloma Land Co. v. 
Shannon, supra. 

88. U.S.—In re Oorday Garment Co., 
D.C.Or., 2 F.Supp. 162, affirmed, 
C.C.A., Crocker v. Kay, 62 F.2d 391, 
certiorari denied 53 S.Ct. 506, 288 U. 
S. 615, 77 L.Ed. 988. 

La.—Succession of Coco, 166 So. 646, 
18^ L«o’. 144. 

N.Y.—In re Sabin, 191 N.Y.S. 766, 
117 Misc. 656. 

23 C.J. p 1054 note 14. 

Proceedings for appointment of: 
Administrator de bonis non see In¬ 
fra I 1020. 

Administrator with the will an¬ 
nexed see Infra § 1032. 

Public administrator, with respect 
to particular estate see infra 9 
1051. 

Temporary or special administrator 
see infra 9 1036. 

86. Pa.—In re Miller’s Estate. 66 A. 
681, 216 Pa. 247—Miller v. Hen¬ 
derson, 61 A. 913, 212 Pa. 268. 
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87. La.—Succession of Coco, 165 So. 
646, 184 La. 144. 

N.Y.—In re Sabin, 191 N.Y.S. 766, 117 
Misc. 656. 

23 C.J. p 1054 note 15. 

Nature of administration proceedings 
generally scu supra 9 12. 

Prooeeding by tax ooxnxnissloa for 

appointment of administrator to col¬ 
lect and pay inheritance tax on as¬ 
sets which had been held in joint 
tenancy with right of survivorship, 
invoked exercise of probate Jurisdic¬ 
tion. which is limited, special and 
statutory, not plenary.—In re Swan’s 
Estate, 79 P.2d 099, 95 Utah 408. 

88. N.Y.—Matter of Mayer, 146 N. 
Y.S. 666, 84 Misc. 9. 

23 C.J. p 1054 note 16. 

A probats oaanot bs dsorssd In a 

proceeding for an administration.— 
In re Billet’s Estate, 174 N.Y.S. 488, 
106 Misc. 229, reversed on other 
grounds In re Billet, 176 N.Y.S. 482. 
187 App.Div. 309. 

89i N.Y.— In re Sabin, 191 N.Y.a 
766, 117 Misc. 666. 
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A proceeding for the appointment of an admin¬ 
istrator has been considered a special proceeding, 
not governed by the rules applicable to civil actions 
generally;®® but such a proceeding is an action 
within the meaning of a statute providing that there 
shall be but one form of civil action and that the 
word ‘‘action*' shall include a special proceeding of 
a civil nature.®^ It has been said that a proceeding 
for letters testamentary or for administration on the 
estate of a decedent is one in rem, or in the nature 
of a proceeding in rem,®® the res being the estate of 
the decedent, and the only identification of it being 
the name of the deceased as set forth in the peti¬ 
tion but it has also been said that in certain re¬ 
spects such a proceeding may by the act of inter¬ 
ested parties assume the character of a proceeding 
in personam,®^ and that such a proceeding is either 
in rem or in personam, being in personam so far as 
it determines the right to take letters, and in rem so 
far as it holds in abeyance the title to the personal¬ 
ty.®® 


TTie granting of letters to personal representa¬ 
tives is a judicial act.®® 

§ 51. Who May Apply for Administration 

At a general rule, and unleat otherwiae provided by 
atatute* only a peraon having an intereat in an eatate 
may apply for the adminlatration thereof. 

An application for the administration of an es¬ 
tate may be made by any person who is interested 
in the estate,®^ whether his interest is a beneficial 
one, as in the case of a distributee or legatee,®* or 
exists by reason of his being a creditor of the es¬ 
tate;®® but an assignee of a fund to which de¬ 
ceased was entitled is under no duty to procure an 
administrator's appointment as against another 
claimant to the fund.^ 

Conversely, a person having no interest in the 
estate generally has no standing to apply for the 
administration thereof,® although a grant of admin¬ 
istration made on the application of such a person 


90 . Cnl —In re Olcose's Estate. 291 
P. 193. 210 Cal. 262. 

Dismissal of aotlon 

A petition for the appointment of 
an administrator is not an action 
within statute relative to the dis¬ 
missal of actions by plaintiff.—In re 
Glover’s Estate, 175 N.W. 1017. 104 
Neb. 151. 

91 . Idaho.—Gwinn v. Melvin, 72 P. 
961. 9 Idaho 202. 108 Am.S.H. 119, 
2 Ann.Cas. 770. 

99 . Cal.—In re Olcese’s Estate, 291 
P. 193, 210 Cal. 262. 

Minn.—Samels v. Samels, 218 N.W. 
546, 174 Minn. 133—In re Eklund’s 
Estate, 218 N.W. 236, 174 Minn. 28. 
Mo.—State ex rel. Golt v. Fidelity & 
Deposit Co. of Baltimore. Md., 298 
S.W. 83, 317 Mo. 1078. 

N.J.—Charles Wiener & Sons v. 
Fischer. 179 A. 632. 118 N.J.Bq. 
387. 

Pa.—In re Garrett’s Estate, 6 A.2d 
858, 335 Pa. 287. 

93 . Mass.—Anderson v. Qualey, 103 
N.E. 90, 216 Mass. 106. 

Mo.—State ex rel. Gott v. Fidelity & 
Deposit Co. of Baltimore. Md., 298 
S.W. 83, 317 Mo. 1078. 

Wators of title 

The proceedinsT is one in rem, not¬ 
withstanding title and possession of 
decedent’s assets, if established, are 
fiduciary only, and not beneflclal.— 
In re Reilly’s Estate, 300 N.Y.S. 1285, 
165 Misc. 214. 

94 . Ala.—^Awbrey v. Estes, 112 So. 
529. 216 Ala. 66. 

95. Ala.—White v. Hill. 68 So. 444, 
176 Ala. 480, 

96 . Pa. — In re Garrett’s Estate, 6 A. 
2d 858, 336 Pa. 287—West v. Young. 
2 A.2d 746. 882 Pa. 248—In re Mc- 


Nichol’fl Estate. 127 A. 461. 282 
Pa. 187—Snyder v. McGill, 108 A. 
410. 265 Pa. 122. 

S.C.—Mitchell v. Dreher, 147 S.B. 646, 
150 S.C. 125. 

Qnasi-Jiidlcial oapaeity 

Register of wills acts in quasi-ju¬ 
dicial enpanty in granting letters of 
administration —In re Priese’s Ea¬ 
tate, 176 A. 225, 317 Pa. 86—In re 
Phillip’s Estate. 143 A. 9, 293 Pa. 351. 

97. Da —Sucoeaalon of Coco, 166 So. 
646. 184 Da. 144. 

Wash.—In re Miller’s Estate. 226 P. 

493. 130 Wash. 199. 

23 C.J. p 1055 note 21. 

Persons entitled to appointment as 
administrators see supra gS 31-45. j 
Effect of spscifloatioa in statute 
A statute specifying the persons I 
entitled to appointment does not 11m-j 
it the persons having the right to 
petition for administration, and any; 
one sufllclently interested may so 
petition and thus give the court ju¬ 
risdiction to act.—In re Miller’s Es¬ 
tate. 226 1’. 493, 130 Wash. 199. 

98 . Da.—Succession of Coco, 165 So. 
646. 184 Da. 144. 

Miss.—Hancock’s Estate v. Pyle, 198 
So. 812, 187 Miss. 801. 

Vo.—Cornwall v. Cornwall, 168 S.E. 
489, 160 Va. 183, followed in Corn¬ 
wall V. Cornwall. 168 S.E. 442, 160 
Va. 193. 

23 C.J. p 1055 note 22. 

Distributee's assiffuee or oxoditor 
(1) Dlstrihutee’s assignee is **per- 
son interested” in estate and may 
petition for appointment of admin¬ 
istrator.—In re Kassam’s Estate. 252 
N.Y.S. 706, 141 Misc. 366. affirmed 
In re Kassam, 265 N.Y.S. 836. 235 
App.Div. 609. 


(2) However, mere creditor of heir 
theretofore assigning share of estate 
to another is without standing to 
petition for administrntion—In re 
Dftskela’s Estate, 223 N.W. 133, 176 
Minn. 223. 

99 . Da.—Succession of Coco, 165 So. 
646, tS4 Da. 144. 

Mass —Bianco v. Plscopo, 161 N.E. 

605. 263 Mass. 5ID. 

Miss.—Hancoi‘k’s Estate v. Pyle, 193 
So 812, 187 Mis.s. 801. 

Wash—In re Miller’s Estate. 226 P. 

493, 130 Wash 199. 

23 C.J. p 1055 note 23. 

Bvictsd grantee 

In absence of administration on 
warrantor’s estate, evicted grantee 
may have administrator appointed 
and present claim.—Harmon v. Noflre, 
267 P. 650, 131 Okl. 1. 

Pledges 

TTnder particular statute, where no 
administration was granted within 
forty days after insured’s death to 
persons given prior right, insurer, 
claiming share of policy as pledgee, 
could procure administrator’s appoint¬ 
ment.—Missouri State Dife Ins. Co. 
V. Robertson Banking Co., 134 So. 800, 
223 Ala. 177. 

1. Ala.—Missouri State Life Ins. Co. 

V. Robertson Banking Co,, supra. 

8 . La.—Succession of Watkins, 101 
So. 395. 156 Da. 1000. 

Mich.—Diem v. Drognilller, 122 N. 

W. 637, 168 Mich. 380. 

Minn.—In re Leskda’s Estate, 223 N. 

W. 133, 176 Minn. 223. 

Miss.—Hancock’s Estate v. Pyle, 198 
So. 812. 187 Miss. 801. 

One owning land in oo-naon with 
estate cannot on that ground alone 
secure appointment of administrator 
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is valid, where interested parties have consented 
thereto,3 or where it has not been reversed on ap¬ 
peal;^ but under some statutes a person petition- 
ing for administration need have no beneficial in¬ 
terest in the estate,® and it is within the discretion¬ 
ary power of the court to appoint an administrator 
regardless of who presents the petition and the 
facts.® 

Foreign consul. Where decedent and his next of 
kin are aliens, the consul of the country of which 
decedent was a citizen or subject may apply for 
administration.^ 

§ 52. Time for Application 

Application for admlnlatratlon mutt bo made with¬ 
in the time limited by statute, or, In the absence of 
statute, within a reasonable time; but an application 
for letters testamentary should not be made until after 
the will has been admitted to probate. 

Where express statutory provisions exist, the 
time within which original administration may or 
must be applied for is limited thereby;® and it has 
been held that a proceeding for the appointment 
of an administrator is one for the protection of a 
private right, so that a general statute of limita¬ 
tions is applicable thereto.® However, a grant of 
letters after the expiration of the statutory period 
is not beyond the jurisdiction of the court so as to 
subject its action to collateral attack.^® 


If, as may occur,^^ there is no express statutory 
provision limiting the time within which adminis¬ 
tration must be applied for, application may and 
should be made within a reasonable time.^® Ac¬ 
cordingly long acquiescence by persons sui juris 
in an informal distribution of an estate in which 
they are interested will debar them from seeking ad¬ 
ministration merely to disturb such settlement, there 
being' no creditors interested.^® Likewise a credi¬ 
tor cannot secure administration after an unreason¬ 
able length of tirne,!^ but an application for admin¬ 
istration by a creditor a considerable number of 
years after the death of decedent has been held not 
too late.i® Under a statute providing that if a per¬ 
son named as executor fails to apply for letters tes¬ 
tamentary within a specified time after probate of 
the will, and if any others named as executors ap¬ 
ply for such letters, they must be issued to such 
persons, the court has no jurisdiction to grant let¬ 
ters to one who fails to apply therefor within the 
time limited. 1® 

Premature grant Compliance must be had with 
statutory provisions that administration shall not be 
granted until the expiration of a certain period after 
the decedent’s death but the appointment of an 
administrator after the lapse of the prescribed pe¬ 
riod is not invalidated by the mere fact that the ap¬ 
plication therefor was made before such time.^® In 
the absence of some such statute, letters granted 


merely to have hia interest segregat¬ 
ed.—Cyphers v. Birdwell, Tex.Clv. 
App., 32 S.W.2d 937, error refused. 

3. Ga.—Hill V. Akins, 194 S.E. 893, 
67 Oa.App. 198. 

4 . R.I.—Mowry v. Latham, 40 A. 236, 
341, 20 K.I. 786. 

5. Neb.—In re Pollard’s Estate, 181 
N.W. 133, 105 Neb. 432. 

6. Colo.—Rosenboom v. Cline, 6 P. 
2d 453, 90 Colo. 1. 

7. Mich.—Faperno v. Michigan R. 
Engineering Co.. 168 N.W. 503, 202 
Mich. 257. 

8 . Ky.—Ellwanger v. Ellwanger’s 
Adm’r, 129 S.W.2d 127, 278 Ky. 
584—Equitable Trust Co. of Do¬ 
ver v. Bayes. 226 S.W. 890. 190 Ky. 
91. 

28 C.J. p 1055 note 27. 

Lapse of time as affecting necessity 
and propriety of administration 
see supra fi 7. 

Necessity for timely action to entitle 
person to appointment see supra 
I 38. 

Bsittatloa. of pzooesdiag 
A distributee is deemed to have ap¬ 
plied for letters within meaning of 
statute if within limited period he 
has taken steps necessary to initiate 
a proceeding and if he prosecutes 
proceeding in due course.—In 


Braddell's Estate, 299 N.Y.S. 1021, 164 
Misc. 893. 

9. Idaho.—Gwlnn v. Melvin, 72 P. 
961, 9 Idaho 202. 108 Am.S.R. 119, 
2 Ann.Cas. 770. 

10. Tex.—Nelson v. Bridge, 86 S. 
W. 7, 98 Tex. 523. 

Grounds of collateral attack general¬ 
ly see infra 9 76. 

Attempted dismissal of petition 
Where a creditor filed a petition 
within the time permitted by statute, 
the court acquired Jurisdiction to 
appoint an administrator notwith¬ 
standing petitioner attempted to se¬ 
cure dismissal of petition after ex¬ 
piration of period of limitations and 
other parties failed to file petition 
until after such time.—In re Glover's 
Estate, 176 N.W. 1017, 104 Neb. 161. 

11. Minn.—In re Daniel’s Estate, 294 
N.W. 466, 208 Minn. 420. 

23 C.J. p 1056 note 30. 

Ifl. Ohio.—In re Patterson's Estate, 
26 Ohio N.P.,N.S., 680. 

Delay not prejodidal 
A delay of about four and one half 
years In applying for administration 
without resulting prejudice was no 
bar to the right to have an adminis¬ 
trator appointed.—In re Daniel’s Bs- 


13. Mich.—Diem v. Drogmiller, 122 
N.W. 637, 158 Mich. 380. 

23 C.J. p 1056 note 31. 

14. Ark.—Brewer v. Wilson, 46 S. 
W.2d 3, 186 Ark. 94. 

Sighteen years 

Ark.—Brewer v. Wilson, 46 S.W.2d 
3, 185 Ark. 94. 

15. Ga.—Gorham v. Montfort, 72 S. 
E. 893. 137 Ga. 134. 

23 C.J. p 1056 note 32. 

16. Ala.—Pruett v. Pruett, 32 So. 
638, 131 Ala. 678. 

Effect of failure to qualify or act 
see infra S 68. 

17. Md.—Burgess v. Boswell, 116 A. 
457, 139 Md. 669. 

23 C.J. p 1056 note 84. 

ITotorlety of death sad latestacy 
Under some statutes administra¬ 
tion may be granted forthwith if 
the fact that decedent died intes¬ 
tate is notorious, but otherwise a 
specified period must elapse before 
an application for administration 
can be made.—Dorsey v. Dorsey, 116 
A. 915, 140 Md. 167—Burgess v. Bos¬ 
well, 116 A. 467, 189 Md. 669--28 C. 
J. p 1056 note 84 [a]. 

la R.I.—Mowry v. Latham, 40 A. 
236, 841. 20 R.I. 786. 


re/tate, 294 N.W. 466, 208 Minn. 420. 
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after the decedent’s death, no matter how soon aft¬ 
er, are valid but a petjtion for administration 
may not be granted within a short time after de¬ 
cedent’s death before reasonable time is afforded for 
a party having a prior right to administration to file 
petition therefor.^O Even where a statute restricts 
premature application by one not entitled to pref¬ 
erence, application by a person of such class before 
the termination of the prescribed period is not im¬ 
proper where there was no person eligible for pref- 
ercnce.2i 

Where decedent left a will, an application for let¬ 
ters testamentary should not be made until after the 
will has been admitted to probate .22 Where litiga¬ 
tion over the validity of a will has not yet termi¬ 
nated and the intestacy of decedent has not been 
finally determined, it is premature to apply for the 
appointment of a general administrator to supplant 
a special administrator theretofore appointed.23 

§ 53. Parties, and Citation or Notice 

a. Parties 

b. Citation or notice 
a. Parties 

All persons interested In an estate are proper par¬ 
ties to a proceeding for the administration thereof. 

In a contest as to the right of administration, 
there arc strictly no plaintiffs or defendants; all 
applicants are actors, and some may withdraw and 
others come in at any time during the progress of 
the cause, even after an appeal.2^ All persons who 
arc interested in the estate are proper parties to 
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the proceeding,23 and a foreign consul, as such, has 
been held entitled to intervene in proceedings for 
the appointment of an administrator of the estate of 
a citizen or subject of his country.^® Conversely, 
a person who is neither a creditor, a legatee, nor a 
distributee of the estate cannot make himself a party 
to the petition filed with the probate court for let¬ 
ters of administration,^ 7 and a person claiming the 
right to be heard in proceedings for the appoint¬ 
ment of an administrator must show that he has an 
interest in the choice of an appointce.28 
Filing a caveat against an application does not 
amount to making one a party to such application in 
the full sense.23 

b. Citation or Notice 

(1) Necessity 

(2) Form and sufficiency; publication 

and record 

(1) Necessity 

As a general rule, notice of proceedings for letters of 
administration must be given to all persons who have 
a prior right to that of petitioner and who have not 
waived such notice, and to other persons specified by 
statute; citation of interested persons is likewise proper 
on a petition for letters testamentary. 

The appointment of an executor or administra¬ 
tor may be made, under statute, on an ex parte ap¬ 
plication without previous notice.^® As a general 
rule, however, before the granting of letters of ad¬ 
ministration, proceedings are required on the part 
of the petitioner tantamount to citing in or sum¬ 
moning those entitled to preference to appear and 
exercise their right if they so dcsire.^i To dispense 


19. Fa.—Comfort's Estate, 12 Pa.Co. 
571. 

23 C.J. p 1056 note 36. 

20i Ohio.—In re Patterson's Estate, 
26 Ohio N.P.,N.S., 580. 

Or.—In re MacMullen’s Estate, 243 
P. 89, 117 Or. 505, rehearing: de¬ 
nied 244 P. 664 (first case), 117 Or. 
505. 

81. Wash.—In re Utter’s Estate, 191 
P. 836, 112 Wash. 197. 

88. N.Y.—In re Mayer, 144 N.Y.S. 
438. 

83. Iowa.—In re Whitehouse's Es¬ 
tate. 272 N.W. 110. 223 Iowa 91. 

Intestacy requisite to appointment 
of administrator see supra I 80. 

84. N.C.—Atkins v. McCormick, 49 
N.C. 274. 

88 . Mass.—^Hilton v. Hopkins, 175 
N.E. 162, 276 Mass. 69. 

28 C.J. p 1066 note 40. 

Fartloular peorsoBs heUI proper or 
Beeeesarjr parties 

(1) Public administrator. 

Cal.—In re Graves, 96 P. 792, 8 Cal. 
App. 264. 


Mass.—Hilton v. Hopkins, 175 N.E. 
162, 275 Mass. 59. 

(2) Executor under will challenged 
by petitioner as invalid.—In re Gar¬ 
land’s Estate, 294 N.Y.S. 538, 162 
Misc. 42. 

(3) Since property escheats in ab¬ 
sence of surviving heirs, next of 
kin, or husband, and commonwealth 
have adversary interest.—Hilton v. 
Hopkins. 175 N.E. 162, 276 Mass. 59. 

(4) Guardian or administrator of 
ward or estate having interest in 
decedent’s estate may have duty of 
participating in proceedings.—In re 
Edwards' Estate, 289 N.W. 606, 234 
Wis. 40. 

Nonrssidsiits 

(1) In some Jurisdictions a non¬ 
resident heir or distributee is enti¬ 
tled to be heard. 

Cal.—In re Graves, 96 P. 792, 8 Cal. 
App. 254. 

W.Va.—Butcher v. Kunst, 64 S.E. 
967, 65 W.Va. 384. 

(2) However, under statute a non¬ 
resident was held not a "necessary 
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party" to proceeding for letters of 
administration on estate of her 
father, in absence of order by surro¬ 
gate which directed citation of serv¬ 
ice upon her.—In re Mullens’ Estate, 
277 N.Y.S. 662, 243 App.Div. 779. 

86b Minn.—Austro-Hungarian Con¬ 
sul V. Westphal, 139 N.W. 300, 120 
Minn. 122. 

87. N.Y.—In re Marshall’s Estate, 
262 N.Y.S. 628, 146 Misc. 601. af¬ 
firmed 263 N.Y.S. 936. 239 App. 
Div. 768. 

23 C.J. p 1056 note 42. 

88. Ga.—Williams v. Williams, 39 
S.E. 474, 113 Ga. 1006. 

Mich.—Diem v. Drogmiller, 122 N.W. 
637, 168 Mich. 380. 

89. S.C.-—Ex parte Crafts, 6 S.E. 
718. 28 S.C. 281. 

30. Mo.—State ex rel. Gott v. Fidel¬ 
ity & Deposit Co. of Baltimore, 
Md.. 298 S.W. 83, 317 Mo. 1078. 

31. D.C.—Morris v. Poster, 278 P. 
321. 61 App.D.C. 238, certiorari de¬ 
nied 42 S.Ct. 686. 269 U.8. 682. 66 
L.Ed. 1074. 
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with such citation, those of the class entitled to 
preference may and should renounce their claim or 
else signify their assent to the grant of the peti¬ 
tioner's request for appointment by indorsement of 
his petition or by other writing of record.32 Cita¬ 
tion is usually required only where there are per¬ 
sons having a right prior to that of the person ap¬ 
plying for letters of administration,23 and formal 
citation may be dispensed with where several are 
equally entitled, among whom the court is free to 
selcct.24 

The grant of letters by the court should follow 
reasonably soon after such citation, as otherwise a 
new citation or notice may be requisite but on 
the hearing letters may be denied to the original ap¬ 
plicant and granted to another person, and in such 
case no new citation is necessary with reference to 
those already cited.23 

On a petition for the probate of a will and letters 
testamentary to an executor, citation to the next 
of kin and others interested is likewise proper.37 

Foreign consul. It may be required by statute 
that notice be given to the consul of the country 
of which decedent was a citizen, or of which his 


heirs are citizens,®* but only the, foreign heirs can 
take advantage of a failure to give the required no¬ 
tice,*® and they may waive such notice at any time 
before the estate is closed.^® On the death of a 
naturalized citizen of this country, notice need not 
be given to the consul of the nation of his birth.^^ 

Inheritance tax proceedings. A statute author¬ 
izing the court to appoint an administrator in in¬ 
heritance tax proceedings without notice if no ap¬ 
plication for letters has been made within three 
months is not invalid because not requiring that no¬ 
tice be given, especially where property cannot be 
sold to satisfy the tax without notice.^® 

(2) Form and Sufficiency; Publication and 
Record 

The form and aufftclency of the required notice are 
determined by the provltiona of the atatute; but one 
having actual notice cannot ordinarily complain of the 
Inaufficiency of the notice. Requirementa aa to publica¬ 
tion and recording muat be obaerved. 

The form and sufficiency of the requisite notice 
are ordinarily determined by the provisions of the 
statute.^® Personal notice to parties interested in 
the estate has been held not required, it being suf- 


Ga.—Callaway v. Arnold, 164 S.B. 
773, 175 Ga. 56. 

Md.—Hewitt V. Shipley, 161 A. 345, 
169 Md. 221—Horton v. Horton, 146 
A, 366, 157 Md. 127. 

R.I.—Capwell v. Knight, 135 A. 699, 
48 H.I. 81. 

Utah.—In re Phillips* Estate, 44 P. 

2d 699, 86 Utah 368. 

23 C.J. p 1056 note 46. 

Notioo to hairs aloaa required.— 
Simpson V. Cornish, 218 N.W. 193, 
196 WiB. 125. 

Vonrasldants 

(1) It has been held that nonresi¬ 
dents need* not be cited.—Dorsey v. 
Dorsey, 116 A. 916, 140 Md. 167— 
Chryssikos v. Demarco, 107 A. 858, 
134 Md. 533. 

(2) Under other authority, notice 
of application should be given to a 
nonresident relative having prior 
rights.—^In re Gaffney’s Estate, 262 
N.Y.S. 649, 141 Misc. 463. 

(3) Provision that notice need not 
be given to a party **lf he be out of 
the state** does not dispense with 
necessity of giving notice to party 
who makes Intermittent trips out of 
state.-^Sllverwood v. Farnan, Md., 
22 A.2d 444. 

SB. D.C.-^Morrls v. Foster, 278 F. 
821, 61 App.P.C. 238, certiorari de¬ 
nied 42 S.Ct. 686, 259 U.S. 682, 66 
L.Ed. 1074. 

N.T.—In re Rowe, 189 N.Y.S. 896, 
197 App.Diy. 449, affirming In re 
Rowe’s Estote, 170 N.Y.S. 742, 108 


Misc. Ill, and affirmed 134 N.E. 
569, 232 N.Y. 654. 

Wis.—Simpson v. Cornish, 218 N.W. 

193, 196 Wis. 125. 

23 C.J. p 1057 note 46. 

33. Md.—^Dorsey v. Dorsey, 116 A. 
916, 140 Md. 167. 

N.J.—In re Stewart’s Estate, 176 A. 

360, 117 N.J.Eq. 256. 

Okl.—Continental Oil Co. v. Helms, 
105 P.2d 214, 187 Okl. 633—Appeal 
of Sim’s Estate, 18 P.2d 1077, 162 
Okl. 36. 

23 C.J. p 1067 note 47. 

Sole unaffected by time of applica¬ 
tion 

Wash.—In re Brown’s Estate, 16 P. 
2d 823, 170 Wash. 460. 

Bequesting appointment of another 
Preferred party presenting peti¬ 
tion need not give others notice even 
though such party asks for appoint¬ 
ment of some one else as administra¬ 
tor.—Manning v. Alcott, 241 P. 287, 
137 Wash. 13. 

Femalee need not zeoeive notice 

where the statute provides that 
males shall be preferred to females 
in equal degree or kin.—Dorsey v. 
Dorsey, 116 A. 916, 140 Md. 167. 

Bxeentor nader worthless will is 

not entitled to notice.—Seaboard 
Trust Co. v. Topken, 20 A.2d 709, 130 
N.J.Eq. 46. 

34. N.Y.—Peters ▼. Public Adm’r, 1 
Bradf.Surr. 200. 

28 C.J. p 1067 note 48. 
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35. Neb.—Elgutter v. Missouri Pac. 

R. Co., 74 N.W. 255, 63 Neb. 748. 

23 C J. p 1057 note 49. 

30. S.C.—Ex parte Small, 48 S.E. 40. 

69 S.C. 43. 

23 C.J. p 1057 note 60. 

37. R.I.—Perry v. De Wolf, 2 R.I. 
103. 

23 C.J. p 1057 note 61. 

38. Mich.—Rice v. Hosking, 63 N.W. 
311, 105 Mich. 303, 66 Am.S.R. 448. 

Minn.—Austro-Hugarian Consul v. 
Westphal, 139 N.W. 300, 120 Minn. 
122 . 

39. Mich.—Rice v. Hosking, 63 N. 
W. 311, 106 Mich. 303, 55 Am.S.R. 
448. 

40. Mich.—Rice v. Hosking, supra. 

41. Minn.—In re Eklund’s Estate, 
218* N.W. 236, 174 Minn. 28. 
“Native of foreign oonntry/’ with¬ 
in statute requiring notice to consul, 
means citizen of foreign country as 
distinguished from citizen of this 
country.—In re Eklund's Estate, su¬ 
pra. 

48. Tex.—^Dodge v. Youngblood, Civ. 
App., 202 S.W. 116. 

43. Tex.—Williams v. White, Civ. 
App., 105 S.W.2d 1106. 

Oontiaaed wroagfal praotioe in the 
form of notice over a number of 
years does not make such practice 
right as against the requirements of 
the statute.—^In re Phillips’ Estate, 
44 P.2d 699, 86 Utah 868. 

Notios for pBohado as snfloleiiA 
A contestant of a will may, under 
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ficient that a g^cral notice is published as directed 
by the court nor need the citation state the name 
of any person as contemplated for appointment as 
administrator.^^ 

One who has actual notice and seasonably ap¬ 
pears cannot complain that the citation was insuffi¬ 
cient;*^ but actual notice of petitioner's intention 
to commence proceedings is insufficient to bind one 
who had a right to assume that his interests would 
not be affected until legal notice was givcn.*^ 

Publication or posting. It is usual to publish the 
citation in a newspaper, or post copies thereof in 
conspicuous places, or both, the manner of publi¬ 
cation and the time at which it must be made or 
during which it must continue being regulated by 
statute or rule of court.or even by particular di¬ 
rections of the court in individual cases and 
failure to publish the notice as prescribed has been 
considered a jurisdictional defect,*® even though it 
is shown that complaining creditors would not have 
received notice if it had been posted as prescribed, 
or that no claim could arise, or that creditors were 
guilty of conduct which would defeat their claim.®® 
It will be presumed in the absence of evidence to 
the contrary that the required publication was 
made,®i and a statement or recital, in the order 
granting administration, that citation has been pub¬ 
lished as required by law is an adjudication that this 
has been done which cannot be inquired into in a 
collateral proceeding.®® 

Record, Where the statute authorizes the filing 
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of an affidavit of publication in cases in which no¬ 
tice qf application for a judicial order is required 
to be published, a probate order appointing an ad¬ 
ministrator and based on such an affidavit is invalid 
where the affidavit did not conform to the statute.®® 
An ex parte order for publication of an application 
for dative executorship is revocable by the court at 
any time without a hearing, if found to have been 
made improvidently.®* JUnder a statute authorizing 
the clerk of the district court to exercise the powers 
and jurisdiction of the court in certain probate mat¬ 
ters, and requiring administrators to publish such 
notice of their appointment as the court or clerk 
may direct, which direction shall be indorsed on the 
letters when issued, the clerk's direction to publish 
notice of the appointment of an administrator, 
whether made by him in his capacity as clerk, or 
while acting as the court, need only be indorsed on 
the letters and need not be entered on the records 
of the court.®® 

§ 54. Joinder of Proceedings 

One administrator cannot be appointed In a tingle 
proceeding for several persons’ estates. 

One administrator cannot be appointed in a single 
proceeding for the estates of several different per¬ 
sons.®® 

§ 55. Petition or Bill 

a. In general 

b. Form, contents, and sufficiency 


statute, be appointed administrator 
without further notice than that giv¬ 
en on original application for pro¬ 
bate.—Williams V. White, TexCiv. 
App.. 106 S.W.2d 1106. 

Nottco by legU proooss in not re¬ 
quired by statute providing for 
‘‘proper summons or notice.*’—Sil- 
verwood v. Farnan, Md.. 22 A.2d 444. 
Time of notice held enflolent 
Mont.—In re Esterly's Estate, 84 P. 
2d 639, 97 Mont. 206. 

44. Mass.—McDonald v. O'Dea, 162 
N.E. 341, 266 Mass. 177. 

45 . Fla.—Robinson v. Epping, 4 So. 
812, 24 Fla. 237. 

46 . Cal.—^In re Johnson’s Estate, 67 
P.2d 1079, 20 Cal.App.2d 736. 

Md.—Dorsey v. Dorsey, 116 A. 916, 
140 Md. 167. 

23 C.J. p 1057 note 67. 

47 . D.C.—Morris v. Foster. 278 F. 
821, 61 App.D.C. 288, certiorari de¬ 
nied 42 S.Ct. 586, 269 U.S. 682, 66 
L.Ed. 1074. 

46 * 8.D.-*-Davey v. MeShane, 197 N. 

W. 680, 47 S-D. 266. 

28 C.J. p 1067 note 68. 
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Formal order for pnblloatloa is 
nnaecessazy, where the statute does 
not require one, although the court 
has the right to make an order di¬ 
recting the method of publication, 
which order must be complied with. 
—Davey v. MeShane, supra. 

Place of posting 

Where statute requires two notices 
to be posted in plaoes in county, oth¬ 
er than at courthouse, most likely to 
reach interested parties, notices 
should be so posted at conspicuously 
public points, and mere posting of 
all notices on-courthouse property is 
insufficient.—In re Phillips’ Estate, 
44 P.2d 699, 86 Utah 868. 

49 . S.C.—^Hartley v. Glover, 83 S.E. 
796, 66 S.C. 69. 

50. Utah.—In re Phillips’ Estate, 44 
P.2d 699, 86 Utah 858. 

51 . S.C.—^Hendrix v. Holden, 86 S. 
E. 1010, 68 S.a 496. 

80. Fla.—Robinson v. Epping, 4 So. 

812, 24 Fla. 237. 

28 C.J. p 1068 note 60. 
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53. Mich.—Gillett v. Needham, 87 
Mich. 143. 

23 C.J. p 1068 note 6).. 

Affidavit held snffioient 

A statute providing that the affida¬ 
vit of the printer of publication of 
notice of hearing for appointment of 
administrator “annexed to a printed 
copy of such notice taken from the 
paper in which it was published, and 
specifying the time when." etc., may 
be died, etc., does not require that 
the notice shall be cut from the pa¬ 
per; and such an affidavit setting 
forth what appears to be a copy of 
the notice, attested as true, and stat¬ 
ing that “the annexed notice has 
been duly published in said paper,*’ 
etc., is sufficient.—^Wilkinson v. Con- 
aty, 32 N.W. 841. 66 Mich. 614. 

54. La.—Downing’s Succession, 47 
So. 604, 122 La. 276. 

55. Iowa.—Mosher v. Goodale, 106 
N.W. 196, 129 Iowa 719. 

SA Philippine.—Sy Hong Eng v. Sy 
Xdoc Suy, 10 Philippine 209. 
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«. In Onuenl 

A petition or bill la the uaual and regular method 
of applying for adminlatratlon. 

The usual and regular method of applying for ad¬ 
ministration is by a petition or bill;^*^ and it has 
been held that an administrator can be appointed 
only when a proper petition is filed for that pur¬ 
pose,5® and not when the matter is raised by answer 
in another proceeding;®® but there is also authori¬ 
ty for the view that a petition is not jurisdiction- 
al.fiO 

Under some statutes the application for appoint¬ 
ment need not be in writing but it has been held, 
on the other hand, that a court acquires jurisdic¬ 
tion of an estate only by a written petition, and that 
an oral communication to the court prior to the fil¬ 
ing of a petition is insufficient to entitle applicant 
to priority as against another petition first filed.®® 


b. Fonn, Ooiileitt% and Snffieiaiiear 

(1) In general 

(2y Signature, verification, and affidavit 
(1) In General 

A petition for adminlttration ohould aflirmativoly 
show the axlstonco of jurladictlon to make the appoint¬ 
ment and should allege all the neceeaary facte; but a 
misnomer, Inaccuracy, or omieelon In the petition Is often 
Indulgently treated, and an amendment may be permitted 
to remove an ambiguity. 

A petition for the appointment of an administra¬ 
tor should affirmatively show the existence of ju¬ 
risdiction to make the appointment sought,®® and 
should allege all the necessary facts,®^ such 
as death,®® the name®® and last residence®^ of de¬ 
cedent, the existence, and situs if need be, of as¬ 
sets,®® intestacy, where this is relied on,®® and the 
right of the person who seeks administration, as 


67. N.T.—In re Sabin, 191 N.T.S. 

766. 117 Misc. 656. 

Or.—^In re Roedler's Estate, 222 P. 

301, 110 Or. 147. 

23 C.J. p 1068 note 66. 

Mtition aoklag* for appotatiiiMit of 
pofUtloner 

N.T.—Matter of Batchelor, 64 How. 
Pr. 360. 

68L N.T.—In re Sabin, 191 N.T.S. 

766. 117 Misc. 656. 

23 C.J. p 1058 note 68. 

Petltloa by oontostaat 

Petition supported by proof Is 
essential where one contesting issu¬ 
ance of letters testamentary to an¬ 
other also seeks Issuance of letters 
testamentary to himself.—In re Coo- 
lidge's Estate, 41 P.2d 603, 47 Wyo. 
488. 

681 , N.T.—In re Sabin, 191 N.T.S. 

766, 117 Misc. 666. 

do. Fla.—Robinson v. Epping, 4 So. 
812, 24 Fla. 237. 

61. Md.-—Baltimore Sav. Bank v. 
Weeks, 72 A. 475, 110 Md. 78, 22 
Li.R.A.,N.S., 221. 

23 C.J. p 1058 note 70. 

68. Or.—In re Roedler's Estate, 222 
P. 301, 110 Or. 147. 

63. Ala.—^Moring v. Lisenby, 4 So.2d 
4, 241 Ala. 626—^Denson v. Cross- 
ley, 2 So.2d 916, 241 Ala. 446. 

23 C.J. p 1068 notes 71, 72. 

Vstltloa hSld BQflslsat to confer 
Jurisdiction.—In re Miller's Estate, 
226 P. 493, 130 Wash. 199. 

64. Miss.—^Hancock's Estate v. Pyle, 
198 So. 812, 187 Miss. 801. 

N.T.—In re Gaffney's Estate, 262 N. 

T.S. 649, 141 Misc. 463. 

Teat.—Galveston, H. & S. A. Ry. Co. 
V. BlankOeld, Clv.App., 263 S.W. 
966. 

23 C.J. p 1068 note 78. 


Identity of distributees 

Under statute requiring enumera¬ 
tion of all persons concerning whom 
court is required to have informa¬ 
tion, petition must contain iden¬ 
tified listing of all statutory distrib¬ 
utees.—In re Anonymous. 300 N.T.S. 
292. 166 Misc. 62—In re Gaffney's Es¬ 
tate. 252 N.T.S. 649, 141 Misc. 453. 

Za Nebraska the only averments 
essential to court's Jurisdiction are 
that deceased died intestate and was 
at the time of his death a resident 
or inhabitant of the county where 
the petition was filed or, if a non¬ 
resident, that he left an estate in the 
county to be administered,—In re 
Sheerer's Estate, 289 N.W. 529, 137 
Neb. 374—In re Pollard's Estate, 181 
N.W. 133, 106 Neb. 432--Larson v. 
Union Pac. R. Co., 97 N.W. 313, 70 
Neb. 261. 

▼arlaikos 

Where petition for letters recited 
that petitioner was the public admin¬ 
istrator of certain county, proof that 
petitioner was entitled to letters be¬ 
cause of his nomination by dece¬ 
dent's brother did not constitute a 
"fatal variance."—In re Mapes' Es¬ 
tate, Mont., 118 P.2d 766. 

66. Mont.—^Williams y. Hefner, 297 

P. 492, 89 Mont. 361. 

23 C.J. p 1068 note 74. 

Presumption of death from absenee 

(1) That it appeared allegation of 
death was based on presumption of 
death from seven years' absence did 
not affect sufficiency of pietition. 
Mont.—Williams v. Hefner, supra. 
Wash.—State v. Superior Court of 

State of Washington for Spokane 

County, 276 P. 694, 161 Wash. 289. 
23 C.J. p 1068 note 74 [a]. 

(2) However, a petition which 
failed to conform to provisions of 
statute With respect to alleging that 
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death was presumed from absence 
was insufficient.—Lee v. Allen, 69 A. 
184. 100 Md. 7. 

66. Ala.—Denson v. Crossley, 2 So. 

2d 916, 241 Ala. 446. 

23 C.J. p 1069 note 75. 

wrong name 

A petition for administration of 
estate of named decedent was in¬ 
effective to Invoke Jurisdiction of 
court over decedent's estate where 
it was shown that decedent never 
adopted or used such name.—Denson 
V. Crossley, supra. 

07. Fla.—State ex rel. Campbell v. 

Chapman, 1 So.2d 278, 146 Fla. 647. 
23 C.J. p 1069 note 76. 

Sn&olsat allsgattoas 
An allegation that decedent wm 
" late of the county" is a sufficient 
allegation of residence.—State ex rel. 
Campbell v. Chapman, supra—23 C. 
J. p 1059 note 76 ta]. 

Whsn Jurisdiction !■ not founded 
on reuidenoo but on locality or as¬ 
sets, an allegation of residence is 
not necessary.—Rankin v. Anderson, 
8 Baxt., Tenn., 240. 

68. D.C.—^In re Grinnage's Estate, 
101 F.2d 696, 69 App.D.C. 370. 

23 C.J. p 1059 note 77. 

Petition held suffloient 

A petition showing that District 
of Columbia resident died in Virginia 
and that his personalty consisted of 
adjusted service bonds and treasury 
check averred that personalty was in 
District of Columbia as required by 
statute.—^In re Grinnage's Estate, 
supra. 

66 . Neb.—In re Sheerer's Estate, 
289 N.W. 629, 137 Neb. 374—In re 
Pollard's Estate, 161 N.W. 138, 105 
Neb. 432. 

28 C.J. p 1069 note 78. 
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next of kin» creditor, or otherwise, to be appoint- 
cd.70 

Details not necessary to jurisdiction, such as the 
exact value of the estate, need not be .averred, 
and hence it is not necessary to aver that the pe¬ 
titioner is qualified for the office,to set out the 
amount or nature of the claim of one applying as 
crcditor'^3 or that he is a principal creditor,or to 
deny the pendency of other applications.'^^ It is not 
necessary that the petition should contain a descrip¬ 
tion of either the real or the personal property be¬ 
longing to the estate.*^® 

As jurisdictional facts and their correctness may 
be determined at the hearing, a misnomer or inac¬ 
curacy in the petition, or even the omission of es¬ 
sential allegations, is often indulgently treated 
and a fortiori a clerical error in the petition will 
not invalidate the grant of administration.^* So, 
also, where limited letters of administration have 
been granted authorizing the administrator to main¬ 
tain an action against the party or parties who 
wrongfully caused the death of decedent, it is im¬ 
material that the petition for such appointment un¬ 
dertook to specify the person through whose negli¬ 
gence the death occurred, and that thereafter it ap¬ 


peared that the death was caused by the negligence 
of another person.*^® 

A creditor petitioning for appointment as admin¬ 
istrator of the estate of a nonresident testator is 
not required to present a copy of the will.*® 

Amendment. An amendment of the petition to 
remove an ambiguity therein may be permitted.*^ 
However, a petition asking for the judicial admin¬ 
istration of the affairs of a certain deceased person 
cannot be so amended as to include a request for 
the judicial administration of the estate of another 
deceased person.*^ The filing of another petition 
referred to as an amended petition, without obtain¬ 
ing an order permitting the amendment, and without 
citation issued on such amended petition, should be 
disregarded.®* 

(2) Signature, Verification, and Affidavit 

Proper signature and verification of the petition may 
be required, but an impropriety in this respect or In 
respect of an accompanying affidavit has been held not 
a fatal defect. 

While compliance must ordinarily be had with a 
statute requiring a petitioner to sign his petition 
for letters of administration,®^ the failure of a pe- 


70. Mis8.—Hancock’s Hstate v. Pyle, 
193 So. 812. 187 Miss. 801. 

N.Y.—In re Murphy’s Estate, 252 N. 

Y.S. 446, 141 Mlsc. 272. 

23 C.J. p 1050 note 79. 
railare of helm to act 

It is necessary for a creditor seek¬ 
ing letters of administration to plead 
and to prove that none of the heirs 
is willing to act and that none has 
filed a written designation of nom¬ 
inee in the court.—In re Cloward’s 
Estate. 82 r.2d 336, 95 Utah 453. 119 
A.L..R. 123. 

Pstltloa hold guAcIsiLt 

(1) A petition for administration 
is sufficient which alleges the in¬ 
validity of purported will and an¬ 
nexes copy thereof to petition.—In 
re Garland’s Estate, 294 N.Y.S. 638. 
162 Misc. 42. 

(2) Petition by county administra¬ 
tor was not void on its face for fail¬ 
ure to contain allegations showing 
that applicant was entitled to ad¬ 
ministration, where petition did not 
seek to have applicant appointed as 
administrator, but merely alleged the 
propriety and necessity of adminis¬ 
tration.—^Walker v. Hall, 166 S.B. 
767, 176 Ga. 12. 

Fetltlim held luraffioUBt 

(1) An application for letters of 
administration, falling to allege that 
applicant is an heir or creditor, or 
otherwise entitled to administration, 
will be dismissed on motion of the 
heirs appearing as caveators.—^Town¬ 


er V. Griffin. 42 S.E. 262, 115 Ga. 966 
—Burkhalter v. Waters, 111 S.B. 73, 
28 Ga.App. 296. 

(2) Petition by stepchild, merely 
stating names of alleged next of 
kin, was held insufficient showing of 
effort to ascertain existence and 
identity of blood relatives entitled to 
preference.—In re Murphy's Estate, 
252 N.Y.S. 446. 141 Mlsc. 272. 

■ffect of proof 

(1) Where application is defective 
for failure to show right of appli¬ 
cant to secure administration, the 
appointment of an administrator is 
not Justified by proof of facts show¬ 
ing such right.—Galveston, H. & S. 
A. Ry. Co. V. Blankfield, Tex.Civ. 
App., 263 S.W. 956. 

(2) On the other hand, a petition 
for administration which is valid on 
its face with respect to allegation of 
interest confers fUll Jurisdiction to 
hear and dispose of the petition, al¬ 
though such allegation is ultimately 
not sustained. 

Mass.—Hilton v. Hopkins, 176 N.E. 
162, 276 Mass. 59. 

Minn.—In re Eklund’s Estate, 218 N. 
W. 236, 174 Minn. 28. 

71. N.Y.—In re Quinlan, 168 N.Y.S. 
319. 

23 C.J. p 1069 note 80. 

BoaBdalons allegatioBa 
Court will not tolerate Inclusion 
of unnecessary and scandalous alle¬ 
gations, reflecting on legitimacy or 
paternity of child, and will order fll- 
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ing of amended petition omitting 
such allegations—In re Anonymous, 
300 N.Y.S. 292, 165 Mlsc. 62. 

78; Neb.—In re Pollard’s Estate, 181 
N.W. 133, 105 Neb. 432. 

23 C.J. p 1059 note 81. 

73. Mich.—Johnson v. Johnson, 33 
N.W. 413, 66 Mich. 626. 

74. Mich.—Johnson v. Johnson, su¬ 
pra—Wilkinson v. Conaty, 32 N.W. 
841, 65 Mich. 614. 

75. Mich.—Wilkinson v. Conaty, su¬ 
pra. 

Wash.—Stern v. Sill, 81 P. 1007, 39 
Wash. 667. 

78. Neb.-—In re Miller, 49 N.W. 427, 
32 Neb. 480. 

77. Fla.—State ex rel. Campbell v. 
Chapman, 1 So.2d 278, 145 Fla. 647. 

23 C.J. p 1060 note 86. 

78. Tex.—Steele’s Unknown Heirs 
V. Belding, Civ.App., 148 S.W. 692. 

79. N.Y.—Matter of Halligan, 100 
N.Y.S. 622, 50 Misc. 481. 

60. Mass.—Bianco v. Piscopo, 161 
N.E. 605, 263 Mass. 649. 

81. Mont.—In re Myer’s Estate, 16 
P.2d 846, 92 Mont. 474. 

88. Philippine.—Sy Hong Eng v. Sy 
Liioc Suy, 10 Philippine 209. 

83. N.Y.—Matter of Sheldon. 103 N. 
Y.S. 518, 118 App.Div. 488. 

84. Cal.—In re Johnson's Estate, 67 
P.2d 1079, 20 Cal.App.2d 736. 

Where petltloaer is aomlaated as 

administrator, petition Is properly 
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titioner to sign has been deemed not to prevent the 
court from acquiring jurisdiction to make an ap¬ 
pointment.^^ 

Verification of the petition has been held not nec¬ 
essary,^^ and it has also been held that a defective 
verification is not necessarily fatal but there is 
also authority for the view that an unverified peti¬ 
tion cannot be considered.^^ Under a statute requir¬ 
ing an oath as to the value of the property, in the 
administration of small estates, in the statement ac¬ 
companying the petition, an oath to the best of the 
knowledge and belief of affiant is sufficients^ 

Accompanying affidavit. Where the statute re¬ 
quires that application for letters of administration 
shall be made by proper petition in writing, set¬ 
ting forth the facts essential to give the court ju¬ 
risdiction of the case, and that such applicant at the 
same time shall make an affidavit stating to the best 
of his knowledge and belief the names and places 
of residence of the heirs of deceased, and that de¬ 
ceased died without a will, the jurisdiction of the 
court is based on the petition required by such stat¬ 
ute, and is not dependent on the affidavit specified, 
and hence, where a petition for letters sets out all 
the facts required, the court is not deprived of ju¬ 
risdiction by reason of the petitioner’s failure to 
make the affidavit at the time of filing the petition.®® 

§ 56. Answer, Traverse, or Caveat 

Depending on the local practice, opposition to the pe¬ 
tition may be raised by an answer, traverse, demurrer, or 
caveat; but petitioner need not answer objections to 
the petition. 

An answer or traverse to the petition, or a de¬ 
murrer, is found in the practice of some states, 
but opposition in the form of caveat is also recog- 


The allegations of the caveat or answer 
must be sufficient in form and subject matter to 
withstand demurrer.®® 

Affidavits in opposition to the appointment of the 
person applying for administration, claiming that 
such appointment would be improper because of lit¬ 
igation which might arise in which the interest of 
applicant would probably compel him to oppose the 
interests of the person objecting, are insufficient to 
preclude the appointment of applicant.®^ 

Under the practice of at least one state, no an¬ 
swer is necessary to objections to the petition.®® 

§ 57. Objections to Appointment 

a. In general 

b. Who may object 

a. In General 

While m petition may be dlemieeed even In the ab¬ 
sence of objection, an opposition to the petition made In 
proper time and on a proper ground, such as noncomptl- 
ance with statutory requirements, or absence of necessity 
of administration, stands as an answer, and suspends 
the Issuance of letters until its determination. The over¬ 
ruling of a demurrer to objections is an adjudication of 
the existence of facts warranting a refusal of letters. 

An application for administration is not neces¬ 
sarily granted in the absence of objections, but the 
court may dismiss the petition on its own motion 
where the facts stated are insufficient to authorize 
the appointment of an administrator.®® 

Time for objection. A limitation of time within 
which opposition to the appointment of a curator 
must be made has been held to apply only to cases 
where due and regular notice has been given of the 
application to be appointed.®"^ Opposition to the ap¬ 
pointment, made after the sale of property by the 


signed by him or his counsel, while, 
if he nominates another as adminis¬ 
trator, it is sufflclent if petitioner 
or counsel signs and that the nomi¬ 
nee consents to act without signing 
petition.—In re Johnson's Estate, su¬ 
pra—Jerauld v. Chambers, 187 P. 33, 
44 Cal.App. 771. 

as. Neb.—In re Gaft, 125 N.W. 1091, 
86 Neb. 636. 

28 C.J. p 1060 note 89. 

as. Ala.—Davis v. Miller, 17 So. 823, 
106 Ala. 164. 

Neb.—In re Miller. 49 N.W. 427. 82 
Neb. 480. 

87. N.Y.—Matter of Ireland, 95 N.T. 
8. 1079, 47 Mlsc. 645. 

aa. Cal.—In re Pina, 71 P. 171. 188 
Cal.Unrep.Cas. 101. 

28 C.J. p 1060 note 92. 

aa. La.—^Zoflle'g Succession, 6 La.A., 
Orleans. 257. 


aa Wash.—McLean v. Roller, 78 P. 
1123, 83 Wash. 166. 

91. Cal.—^In re Wooten, 56 Cal. 322. 
Mich.—In re Brooks, 67 N.W. 975. 110 
Mich. 8. 

aa. Ga.—Carson v. Blair, 124 S.E. 

808, 82 Ga.App. 728. 

11 C.J. p 43 note 95—28 C.J. p 1061 
note 98. 

"The office of a caveat in an es¬ 
tate is to arrest the proceedings, and 
it Inures to the benefit of all parties 
interested in the subject."—In re 
Phillips* Estate. 148 A. 9, 293 Pa. 
851. 

Proof of probate of alleged win re¬ 
quired 

Allegation in caveat that alleged 
Intestate had left valid will, and had 
not died intestate, and that, there¬ 
fore, no administrator could be ap¬ 
pointed, was not sustained without 
proof of prbbate of alleged wllL— 
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Carson v. Blair, 124 S.E. 808, 32 Ga. 
App. 728. 

98. Ga.—Sampson v. Sampson. 163 
S.E. 326. 44 Ga.App. 808. 

94. Ky.—Watkins v. Watkins* 

Adm'r.. 124 S.W. 301, 136 Ky. 266. 
28 C.J. p 1061 note 99. 

96. Mont.—In re Mapes* Estate, 118 
P.2d 755. 

9a Ariz.—In re Wilson, 168 P. 603. 
19 Ariz. 206. 

Where eourfe learned of esistenee 
of will in proceeding for appointment 
of administrator, will should have 
been ordered brought into court and 
general administrator should not 
have been appointed until validity 
of will was established in proper 
probate proceedinga—In re Larson's 
Estate. 49 P.2d 919, 184 Wash. 76. 

97 . La.--*Tllden r. Kendrick, 8 La. 
471. 
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admitiittrator, is within the proper time where it 
did not appear until after the sale that the objector 
would have an interest in the estate.^^ An objec¬ 
tion that a relative of deceased is a. nonresident 
alien has been required to be urged against him if 
and when he applies for letters.^^ 

Grounds of objection. Objection to the petition 
may be made on the ground that the express re¬ 
quirements of the statute have not been complied 
with,^ such as those with respect to the proper coun¬ 
ty in which to administer the estate and it is al¬ 
ways proper to question the court's jurisdiction.® 
So also an interested party may oppose the appli¬ 
cation of another for administration by raising the 
issue of the right of the applicant to secure admin¬ 
istration,^ or by raising the issue of the existence 
of an estate to administer, or that of necessity vel 
non of administration;® but the objection must 
show that the applicant for letters is incompetent on 
some ground specified by statute or is not entitled to 
the appointment.® Allegations of fraud cannot be 
noticed in an opposition to an application for ad¬ 
ministration, as they form the subject of an inde¬ 
pendent litigation and should not be tried collater¬ 
ally.'^ An objection that executors seeking to qual¬ 
ify have interests adverse to that of the estate is 
not subject to general demurrer.* 


§ 57 

Ejfect of objection. Objections stand as an an¬ 
swer to the petition for appointment,* and, where 
objection has been duly made by a party in interest, 
the issuance of letters should be suspended until the 
determination of the objection or its withdrawal.^® 
An objection raised by one party inures to the bene¬ 
fits of all parties interested in the subject, and it is 
unnecessary that each separately file the same objec- 
tion.ii 

Demurrer to objections. A demurrer to objec¬ 
tions to a petition to appointment as executor ad¬ 
mits the truth of the allegations,^® and, where such 
a demurrer is overruled, the effect is an adjudica¬ 
tion that the facts alleged in the objections are suf¬ 
ficient to warrant a refusal to issue letters to the 
applicant.!* Where the objecting party has acqui¬ 
esced to the ruling of the court in effect sustaining 
a demurrer to his objections and striking certain al¬ 
legations therefrom, such allegations must be con¬ 
sidered abandoned.!® 

b. Who May Object 

Centrally, objections to the petition may be made 
by a person having an Interest in the estate, even though 
such person Is not himself eligible for appointment; a 
creditor of the estate Is generally a proper party to ob¬ 
ject, but a debtor is not. The sufficiency of the ob¬ 
jector’s Interest may be disputed or its Insufficiency 
waived. 


98 . La.—Succession of Reed, App., 
157 So. 766. 

99 . N.T.—In re Gaffney’s Estate, 262 
N.T.S. 649, 141 Misc. 453. 

1. Md.—Pattlson v. Firor. 126 A. 109, 
146 Md. 243. | 

8. Md.—Pattlson v. Plror, supra. 
Segoeaoe of obJeetioM ! 

A party who claims the Jurisdic¬ 
tion to be in a county other than 
that in which the petition for let¬ 
ters of administration has been filed, 
and who has a will in his possession, 
may resist the grrantlnx of letters 
for want of jurisdiction, without ask¬ 
ing: probate of the will, and, on fail¬ 
ure to show want of Juriadictlon, 
may then present his petition to the 
court to have the will probated in 
such county.—Hill v. Superior Court 
of San Luis Obispo County, 205 P. 
430, 188 Cal. 352. 

3. La.—Succession of Bibbins, App., 
162 So. 692. 

4w La.—Succession of Damico, 99 So. 
862, 166 La. 1036. 

QoMtloaL of validity of aaanlago 

may be raised to determine whether 
applicant is entitled to administra¬ 
tion as surviving widow.—Succession 
of Damico. 99 So. 862, 156 La. 1086— 
Succession of Kalish, La.App., 148 
So. 524. 

■ot-off against olatm 
However, whese creditor sues for 


appointment of administrator, heirs 
may not object thereto on ground 
that set-off exceeds amount of peti¬ 
tioner’s claim on note against es¬ 
tate, since such issue could be raised 
only in course of administration or 
in suit on note against administrator. 
—Thompson v. Carter’s Estate, 177 
So 356, 180 Miss. 104. 

5. Ga.—Bearden v. Baldwin, 162 S.E. 
802, 174 Ga. 191. 

La.—Aronsteln’s Succession, 25 So. 

932. 51 La.Ann. 1052. 

When objection proper 

(1) Ordinarily heirs may object to 
petition in order to prevent waste 
by unnecessary administration.— 
Bearden v. Baldwin, 162 S.E. 802, 174 
Ga. 191. 

(2) In so objecting, however, the 
heirs have no right to litigate the 
situation with one who asserts that 
he is a creditor.—Hancock’s Estate 
V. Pyle, 193 So. 812, 187 Miss. 801. 

6. Ga.—Sampson v. Sampson, 168 S. 
E. 326, 44 GeuApp. 808. 

23 C.J. P 1062 note 18. 

Uasonndaess of mind 
Allegations of caveat that appli¬ 
cant was not mentally or tempera¬ 
mentally able %o perform adminis¬ 
tratrix' duties, or to perform them 
fairly, was insufficient to show un- 
soundness of mind making applicant 
ineligible under terms of statute.— 
Sampson v. Sampson, supra. 
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Sstoppsi 

Fact that heir Joined in suit to 
cancel trust Instrument executed by 
decedent on ground that decedent was 
of unsound mind at time of execu¬ 
tion of the instrument did not es¬ 
top the heir from seeking appoint¬ 
ment as administrator where the pe¬ 
tition in the former suit did not 
allege that there was no necessity for 
administration.—Ragsdale v. Prather, 
Tox.Civ.App., 132 S.W.2d 626, error 
refused. 

7. La.—Martin's Succession, 13 La. 
Ann. 657. 

8. Ga.—Thomasson v. Barber, 3 S. 
E.2d 858. 60 Ga.App. 327. 

9. Ind.—Studabaker v. Faylor, 114 
N.E. 772. 66 Ind.App. 175. 

la Pa.—In re Phillips’ Estate, 143 
A. 9, 293 Pa. 361. 

23 C.J. p 1062 note 21. 

11. Pa.—In re Phillips’ Estate, su¬ 
pra. 

18. Ind.—Studabaker v. Faylor. 114 
N.E. 772, 66 Ind.App. 176. 

13 . Ind.—Studabaker v. Faylor, su¬ 
pra. 

14. Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 188 P. 187, 67 
Mont. 816. 
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Except where otherwise provided by statute»^^ ob¬ 
jections to the issuance of letters testamentary or 
of administration can be made only by persons hav¬ 
ing an interest in the estate,but, where one has 
such interest, the fact that he himself is not eligible 
to appointment does not deprive him of the right to 
object to the appointment of another.^^ The ob¬ 
jector's right to appear may be disputed notwith¬ 
standing his affidavit,and, on the other hand, the 
incompetency of a caveator to make the objection 
may be waived.^® 

The public administrator has been held to be a 
person ‘‘interested” who may contest a petition for 
administration.®® 

The state has a right to be heard, as an interest¬ 
ed party, where the estate is subject to an inher¬ 
itance tax;®l but the state’s right of escheat is not 
such an interest as entitles it to intervene in admin¬ 
istration proceedings,®® although there is authority 
apparently to the contrary.®® 

Claimant of property, A mere claim to owner¬ 
ship of the property named in the petition for ad¬ 
ministration has been held not sufficient,®^ but, on 
the other hand, a person in possession of certain of 
the property under circumstances indicating a claim 
of right has been held to have such an interest in 
the matter as entitles him to appear and oppose the 
application.®® 


Creditors emd debtors. As k general rule, a cred¬ 
itor of the estate is a proper party to raise an ob-, 
jection in the proceedings for administration.®® A 
person claiming under oath to be a creditor may 
raise an objection, although the person named as 
executor in the will alleges the objector to be a 
debtor instead of a creditor;®*^ but ordinarily no 
right to raise an objection can be claimed by an al¬ 
leged creditor who does not establish his status as 
such.®® 

A debtor to the estate, or one against whom the 
administrator may assert a right of action, is not a 
party in interest in such sense as to be entitled to 
oppose the petition,®® except on the ground that the 
appointment of the administrator is void on the face 
of the record;®® nor is the garnishee of a debtor 
entitled to raise objection.®^ 

Imputation of consent to appointment. Consent 
of a party to appointment of another as administra¬ 
tor will not ordinarily be imputed from acts done 
under a misapprehension.®® 

§ 58. Abandonment of Application 

An application for adminiitration may be regarded 
as abandoned on the court’a failure to take action or 
the withdrawal of an application for letters and the 
substitution of a nomination of another as administrator. 

An application for administration must be regard¬ 
ed as abandoned where no action or steps whatever 


15. Tex.—Balfour v. Collins, 25 S. 
W.2d 804. 119 Tex. 122, answer to 
certified question conformed to. Civ. 
App.. 27 S.W.2d 185. 

16. Aria—In re Miller’s Estate, 92 
P.2d 835, 54 Ariz. 58. 

Oa.—Carson v. Blair. 124 S.E. 808, 
32 Qa.App. 728. 

Iowa.—Pinnerty v. Shade, 228 N.W. 

886, 210 Iowa 1338. 

N.Y.—In re Barmeler's Estate, 288 
N.Y.S. 318, 248 App.Div. 636, modi¬ 
fying 282 N.Y.S. 695, 166 Mlsc. 657, 
affirmed 5 N.E.2d 351, 272 N.Y. 601 
—^In re Crook's Estade, 252 N.Y.S. 
873, 140 Misc. 721. 

28 C.J. p 1061 note 3. 

*’Whlle ordinarily one to be quali¬ 
fied to caveat an application . . . 

must be either an heir at law or a 
creditor of the decedent, still the law 
Includes any other person who has 
a real interest in the estate or an in¬ 
terest of his own to protect, by which 
he can prevent useless waste, annoy¬ 
ance, and injury to himself.*'—Bear¬ 
den V. Baldwin, 162 S.R 802, 807, 
174 Oa. 191. 

axtsafe of latsvsst 

Interested person, in order to move 
to set aside appointment of admin¬ 
istrator, must have such interest 
that, oa court's failure to act, he Is 


entitled to statutory appeal.—In re 
Bacher's Estate, 261 Ill.App. 647. 

Son omitted from will 

Son of testatrix, omitted from will, 
could oppose appointment of executor 
without first reducing legacies to dis¬ 
posable poKion of estate.—Succes¬ 
sion of Kneipp, 134 So. 376, 172 Lia. 
411. 

Natural father of adopted child 

Where adopted child is beneficiary 
under adopting parent's will, its nat¬ 
ural father is a stranger to proceed¬ 
ing to appoint administrators.— 
Sutherland v. Barker. 182 S.E. 119, 
36 Ga.App. 42. 

17. W.Va.—Butcher v. Kunst, 64 S. 

E. 967, 65 W.Va. 384. 

23 C.J. p 1061 note 4. 
la N.Y.—Burwell v. Shaw, 2 Bradf. 
Burr. 322. 

23 G.J. p 1061 note 5. 
la Ga.—Berry v. Van Hise, 68 S.E. 
423, 134 Ga. 616. 

9a Cal.—In re Healy, 54 P. 736. 122 
Cal. 162. 

28 C*J. p 1061 note 7. 

91. Pa.—Robertson’s Estate, 1 Pa 
Diet. 317. 

9a S.D.—In re McClellan. 129 N.W. 

1037, 27 S.D. 109, AnaCas.l918C 
I 1029. 


Sa Mass.—Hilton v. Hopkins, 175 N. 

E. 162, 275 Mass. 59. 

94. Ga—Williams v. Williams, 39 S. 

E. 474, 113 Ga. 1006. 

23 C.J. p 1061 note 10. 

2a Wis.—^Wiesmann v. Daniels, 90 
N.W. 162, 114 Wis. 240. 

Sa La.—Succession of Bibbins. App., 
152 So. 592. 

No estoppel by flliiig claim 

Creditor by filing claim is not es¬ 
topped to question improper appoint¬ 
ment of administrator.—In re Bach- 
er's Estate. 261 Ill.App. 547. 

97. N.Y.—Perris’ Will, Tuck.Surr. 16. 
9a Ga—Carson v. Blair, 124 S.E. 
808, 32 GaApp. 728. 

99. Iowa.—Pinnerty v. Shade, 228 N. 

W. 886, 210 Iowa 1338. 

|Minn.—State v. Probate Court In and 
for Hennepin County, 184 N.W. 43. 
149 Minn. 464. 

23 C.J. p 1061 note 18. 

9a Minn.—State v. Probate Court 
in and for Hennepin County, su¬ 
pra. 

31. Me,—^Veazie Bank v. Young, 68 
Me. 666. 

3a N.J.—In re Hill, 87 A. 962, 66 N. 
J.Eq. 764. 

28 C.J. p 1062 note 16. 
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are taken by the court in the proceedings for a sub¬ 
stantial period after the date fixed in the notice to 
the next of kin of the time and place of the hear- 
ingf.^s A praecipe withdrawing an application for 
letters of administration and substituting therefor a 
nomination of another as administrator ipso facto 
works an abandonment of the petition, without for¬ 
mal order of the court.®* 

§ 59. Issues 

Generally It It not within the court’s province to 
pass on matters not directly Involved In the application 
before It for letters of administration, but It has been 
held that Incidental matters may be adjudicated. 

As a general rule, it is not within the province of 
the court, on an application for letters of admin¬ 
istration, to determine questions of title or property 
rights®® or other matters not directly involved in 
the application before it.®® Accordingly, in a suit 
by a creditor for appointment of an administrator, 
the court is concerned only with the creditor's pri- 
ma facie right to secure administration, and may 
not consider issues with respect to the validity or 
amount of the alleged indebtedness.®'^ It has been 
held, however, that in determining the right to ad¬ 
ministration the court may adjudicate incidental 
matters arising from the principal question for de¬ 


termination,®® such as the validity of applicant’s 
marriaga to deceased.®® 

§ 60. Evidence 

a. Burden of proof and presumptions 

b. Admissibility 

c. Weight and sufficiency 

A, Burden of Proof and Presumptiona 

A person seeking administration has the burden of 
showing that administration Is necessary and proper 
and that he has a right to seek It; and one urging the 
disqualification of a person entitled to preference has 
the burden of showing the disqualification. Effect will 
be given to proper presumptions, such as the presump¬ 
tion of competency In favor of a petitioner for adminis¬ 
tration. 

It is incumbent on the person seeking administra¬ 
tion to establish the facts showing administration to 
be necessary or proper,*® such as the death of the 
alleged decedent,*^ the existence and locality of as¬ 
sets,*® and his right to seek administration.*® Even 
where an application is wholly ex parte and unop¬ 
posed, the court may require proof of essential 
facts, if it has any reason to doubt the validity of 
the asserted basis of the application.** A person 
urging the disqualification of one preferentially en¬ 
titled to appointment as administrator has the bur¬ 
den of showing the basis of the disqualification.*® 


33. Neb.—Elgrutter v. Missouri Pac. 
R. Co., 74 N.W. 266, 63 Neb. 748. 

Vcarlj two ycon 

Neb.—Ele:utter v. Missouri Pac. R. 
Co., supra. 

34. Mont.—State v. District Court of 
Fifth Judicial Dist. in and for Mad¬ 
ison County. 197 P. 741, 69 Mont. 
605. 

35. N.II.—Robinson v. Dana’s Estate, 
174 A. 772, 87 N.H. 114. 

Tex.—Ragsdale v. Prather, Civ.App., 
132 S.W.2d 626, error refused. 

23 C.J. p 1062 note 25. 

36. Md.—Mobley v. Mobley, 131 A. 
770, 149 Md. 401. 

Xsatal capacity 

Court has no power to try the ques¬ 
tion of the alleged unsoundness of 
mind of a person entitled to adminis¬ 
tration, but this question must be de¬ 
cided by a writ de lunatlco inquiren- 
do.—^Mobley v. Mobley, supra—Kear¬ 
ney V. Turner, 28 Md. 108. 
vaudity of ausgod wiu 
In proceeding for appointment of 
administrator, court has not Juris¬ 
diction to determine validity of al¬ 
leged will, probate of which had been 
revoked in previous proceeding.— 
Fletcher v. Superior Court of Sacra¬ 
mento County, 260 P. 196, 79 Cal. 
App. 468. 

87. Miss.—^Hancock's Estate v. Pyle, 
198 So. 812, 187 Miss. 801. 


Claim against creditor 

In such a suit the heirs may not 
file a claim for Judgment against the 
creditor for amounts due the dece¬ 
dent in excess of the creditor's claim. 
—Thompson v. Carter’s Elstate, 177 
So. 356, 180 Miss. 104. 

38. S.C.—Ex parte Blizzard, 193 S. 

E. 633, 185 S.C. 131. 

36. S.C.—^Ex parte Blizzard, supra. 

40. Ind.—McCool v. Old Nat. Bank 
in Evansville, 17 N.E.2d 820, 214 
Ind. 679. 

N.T.—In re Brediqg’s Estate, 291 N. 
Y.S. 760, 161 Misc. 322, affirmed 297 
N.Y.S. 681, 261 App.Dlv. 737. 

23 C.J. p 1062 note 27. 

41. Iowa.—In re Barrett, 149 N.W. 
247, 167 Iowa 218. 

23 C.J. p 1062 note 28. 

48. Md.—Grimes v. Talbert, 14 Md. 
169. 

Nev.—Wright v. Smith, 7 P. 366. 19 
Nev. 143. 

43. N.Y.—In re Wagner, 20 N.Y.S.2d 
470, 174 Misc. 203—In re McCoy's 
Estate, 26 N.Y.S.2d 401. 

Tex.—Brown v. Brown, Civ.App., 116 
S.W.2d 786. 

23 C.J. p 1062 note 30. 

Pitaess to disohargs trust 
It is incumbent on one applying 
to be appointed administrator to pro- 
I duce satisfactory testimony as to his 
fitness to discharge the trust.—In re 
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Pollard's Estate, 181 N.W. 133, 106 
Neb. 432. 

iltatQS as creditor 

(1) An alleged creditor, to be en¬ 
titled to be appointed or to have 
someone appointed on his application, 
must establish the fact that he is a 
creditor.—Harris v. O'Quinn, Ga.App., 
17 S.E2d 758. 

(2> It has been held, on the other 
hand, that a petitioning creditor 
need not prove his claim to be valid 
before the petition is granted.—Rob¬ 
inson V. Dana's Estate, 174 A. 772, 87 
N.H. 114. 

44. N.Y.—In re Reilly's Estate, 300 

N.Y.S. 1285, 166 Misc. 214. 

Jadioial notice 

Letters of administration must be 
denied where facts of which court 
may or should take Judicial notice 
affirmatively demonstrate that 
grounds on which assertion of right 
to letters are predicated are untrue. 
—In re Reilly's Estate, supra. 

46. Cal.—De Brum's Estate v. 
Soares. 79 P.2d 414, 26 Cal.App.2d 
319. 

Colo.—In re Webb's Estate, 10 P.2d 
947, 90 Colo. 470. 

Mich.—In re Berner, 187 N.W. 877, 
217 Mich. 612—In re Morgan, 176 N. 
W. 606, 209 Mich. 66. 

N.Y.—In re Stege’s Estate, 299 N.Y. 
S. 116, 164 Misc. 96. 
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Effect .will be given to proper presumptions.^^ 
There is a strong presumption of competency opn 
erating in favor of petitioner for administration; 
and the burden of disproof rests on a party claims 
ing otherwise.^^ 

Intestacy. It has been held that where admin¬ 
istration as of an intestate estate is sought, it is in¬ 
cumbent on the applicant to prove intestacy,^ ^ un¬ 
less such fact is notorious but there is also au¬ 
thority for the view that intestacy will be presumed 
until proof of a will is made,®® and the burden of 
proving a will is on the person denying intestacy.®^ 

b. AdmuMubillty 

In a proceeding for administration, only relevant and 
material evidence It admittible. 


In a proceeding for administration, evidence 
which tends to establish the right to administer is 
always admissible,®® as is also evidence to show the 
superior claims of one applicant over those of an¬ 
other.®® The person opposing the application is en¬ 
titled to introduce evidence of any facts which tend 
to show that administration is not necessary,®^ or 
to disprove applicant’s right or qualification to ad¬ 
minister.®® A statute providing that affidavits of a 
person outside the state may be received as prima 
facie evidence of his identity does not preclude 
proof of identity by oral testimony.®® 

On the other hand, evidence which is not rele¬ 
vant or material to the issues should be excluded.®*^ 
Affidavits have been refused admission in admin¬ 
istration proceedings.®® 


Frcpoadcxmacc of ovldonoo 

Such proof must be by fair prepon¬ 
derance of evidence.—In re Stege’s 
Bstate, supra. 

Iffsntal iBoapaolty 

Cal.—In re Johnson’s Estate, 189 P. 
280, 182 Cal. 642. 

Abaadounsat 

Burden of establishing abandon¬ 
ment of wife by husband so as to en¬ 
title another to letters of adminis¬ 
tration on wife’s death, in preference 
to husband, is on person asserting 
abandonment.—In re RechtschafEen's 
Estate. 16 N.E.2d 357. 278 N.T. 336. 
reversing 300 N.T.S. 1005. 252 App. 
Div. 853. affirming 294 N.Y.S. 604. 
162 Misc. 374. motion denied 1 N.T. 
S.2d 652. 253 App.Dly. 718. 

mtiieasliip 

Petitioner having offered proof in 
support of his citizenship, burden 
of proving change thereof was on 
party alleging it.—In re Ray’s Es¬ 
tate. 270 N.Y.S. 333, 160 Misc. 728. 

MEaniage 

(1) Burden of proving that dece¬ 
dent’s widow was not entitled to 
letters of administration, because she 
was never married to decedent, was 
on persons asserting it.—In re Brug- 
noli’s Estate. 127 A. 165. 97 N.J.Eq. 
849. 2 N.J.Misc. 422. 

(2) So, where decedent’s first wife, 
altbOiUgh present at the proceeding 
for granting letters of administra¬ 
tion. ofCered no evidence to show that 
the marriage was still in effect when 
decedent contracted a second mar¬ 
riage. the second marriage must be 
held valid, and second wife entitled j 
to letters of administration.—In re 
Hafner’s Estate, 202 N.Y.S. 638, 122 
Misc. 277. 

46. Cal.-^In re Rollins’ EsUte, 808 
P. 280, 189 Cal. .892. 

Vartlonlar piwmaptlou 

(1) It will be presumed that tes¬ 
tator intended European and Amerl-| 


can executors to handle affairs in 
country in which each respectively 
resided.—In re Kelly’s Will. 236 N.T. 
S. 683, 134 Misc. 399. 

(2) It will not be presumed that 
one having preferential right to ap¬ 
pointment will not carry out duties 
of administrator faithfully and effi¬ 
ciently.—Succession of Strange. 177 
So. 679, 188 La. 478. 

47. Cal.—In re Olcese’s Estate. 291 
P. 193, 210 Cal. 262—In re Rollins’ 
Estate. 208 P. 280, 189 Cal. 392. 

Mich.-In re Morgan, 176 N.W. 606. 
209 Mich. 65. 

48. Md.—Grimes v. Talbert, 14 Md. 
169. 

23 C.J. p 1062 note 31. 

49. U.S.—Eslin v. D. C., 22 Ct.Cl. 
160. 

Md.—Stouffer v. Stouffer, 72 A. 848. 
110 Md. 368. 

6a Oa.—^Atkinson v. Hardaway, 78 
S.E. 656, 10 Ga.App. 389. 

23 C.J. p 1062 note 33. 

61. N.Y,—In re Chapin’s Will, 8 
N.Y.S.2d 932, »67 Misc. 888. 

I 23 C.J. p 1062 note 34. 

68. Ariz.—In re Lawrence’s Estate. 

86 P.2d 45. 63 Ariz. 1. 

23 C.J. p 1062 note 85. 

Bvldsaos bsld admissible 

(1) Record of conviction of hus¬ 
band of decedent for disorderly con¬ 
duct is admissible as evidence of 
abandonment forfeiting husband’s 
right to appointment.—In re Recht- 
schaffen’s Estate. 16 N.B.2d 857, 278 
N.T. 836, reversing 300 N.Y.S. 1006, 
262 App.Div. 853, affirming 294 N. 
Y.S. 604, 162 Misc. 874. motion de¬ 
nied 1 N.Y.S.2d 662. 258 App.Div. 718. 

(2) On an application for letters 
of administration by the public ad¬ 
ministrator, where there Is no con¬ 
test, sworn declarations taken be¬ 
fore a notary In a foreign state are 
admissible to prove death and lutes- 
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tacy, although no commission to take 
depositions issued from the court, 
and no notice was given nor Inter-a 
rogatories prepared, as required by 
the statute.—In re Liter, 48 P. 763, 
19 Mont. 474. 

(3) Instrument executed and tele¬ 
grams sent by interested party nom¬ 
inating administrator were admissi¬ 
ble without affidavit of identity of 
person signing instrument, where in¬ 
strument was acknowledged and 
there was oral testimony tending to 
identify signer.—In re Mapes* Estate. 
Mont., 118 P.2d 756. 

63. La.—Succession of Damico. 99 

So. 862, 155 La. 1036—Rust v. Ran¬ 
dolph, 4 Mart. 370. 

Assertion of doubtful olalms 
Where two children of decedent 
separately petitioned for appointment 
to administer the estate, evidence 
that one of them asserted doubtful 
claims to decedent’s property was 
competent to aid the court in its dis¬ 
cretionary choice.—In re Rollins’ Es¬ 
tate. 208 P. 280. 189 Cal. 892. 

64. La.—Pratt's Succession, 11 La. 
Ann. 201. 

23 C.J. p 1063 note 87. 

56. La.—Succession of Damico, 99 
So. 862. 156 La. 1036. 

23 C.J. p 1063 note 88. 

8a Mont.—In re Mapes’ Estate. 118 
P.2d 756. 

67. La.—Succession of Patterson, 
177 So. 692, 188 La. 636. 

23 C.J. p 1063 note 40. , 

2>estruotion of will 
That deceased had made a will and 
had been intimidated into destroying 
it Is not relevant, on an application 
for adminiotration on his estate, to 
negative the fact of intestacy.—^Pate 
V. Pate, 118 8.B. 60. 28 Ga.App. 798. 

BA Call—In re Paulsen, 170 P. 866, 
36 GaLApp. 664. 
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Qeneral rulat at to the woloht and lutncieney of 
•vidonoe have boon appliod in procoodingo for tho ap- 
polntmont of oxoeutoro and adminfstratoro» with roipoct 
to variouo mattoro pertinont to ouch application, ouch ao 
docodont*o domicile, tootacy or Intootacy, relation of the 
applicant to decedent, and qualification of the peroon 
oeekino to act aa executor or admlnlotrator. 

General rules as to the weight and sufficiency of 
evidence have been applied in proceedings for the 
appointment of executors and administrators, with 
respect to such matters as decedent’s domicile,5^ tes¬ 
tacy or intestacy,®® applicant’s right to secure ad¬ 
ministration,relationship of applicant to dece¬ 
dent,®® qualification of the person seeking to act as 
executor or administrator,®® legitimacy,®® and re¬ 
sumption of marital relations.®® 

One who claims administration as a creditor is 
not bound to make full proof of his claim as such, 
but a prima facie case is sufficient.®® Much weak¬ 
er proof is sufficient to raise the presumption of the 
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death of an intestate on an application for the ap¬ 
pointment of a temporary administrator to collect, 
than of a permanent administrator.®^ A statutory 
requirement that the death of a deceased be proved 
by the testimony of applicant or others is complied 
with where two separate applications are made and 
filed for the appointment of two different persons 
as administrator, andvboth petitions allege the deatTi 
of the testator and the evidence supports the alle¬ 
gations.®® 

Where it is sought to deny appointment to a pre¬ 
ferred applicant by reason of a statutory disqualih 
cation, such disqualification must be clearly made to 
appear by competent and substantial proof.®® Like¬ 
wise, in order that one named as executor or ad¬ 
ministrator may be excluded from acting as such 
by reason of his character or habits, the proof of 
the disqualifying characteristic should be clear and 
convincing,^® and should establish that the disqual¬ 
ification exists at the time when the nominee seeks 


69. Tex.—Halverson v. lilvenaood. 
Civ.App.. 4 S.W.2d 568. 

00. N.Y.—In re Friedman's Estate, 
299 N.T.S. 103. 164 Misc. 440. 

23 C,J. p 1063 note 49. 

01. Minn.—In re Person's Estate, 
178 N.W. 738, 146 Minn. 230. 
N.Y.—In re Sultan's Estate. 294 N. 

Y.S. 207, 162 Misc. 266. 

Bpoiuie’s aba&doniiMiat of deceased 
preoladlag' appolatueait 
N.Y.—In re HechtschafTen's Estate, 
16 N.E.2d 357, 278 N.Y. 336, revers¬ 
ing: 300 N.Y.S. 1005. 262 App.Div. 
653. affirming 204 N.Y.S. 604. 102 
Misc. 374, motion denied 1 N.Y.S. 
2d 652, 253 App.Div. 718—In re 
Remlinirer’s Estate, 16 N.Y.S.2d 
367, 268 App.Div. 911—In re 

Grant's Estate, 3 N.Y.S.2d 867, 253 
App.Div. 604—In re Wagner, 20 N. 
Y.S.2d 470, 174 Misc. 203—In re Mc¬ 
Coy’s Estate, 26 N.Y.S.2d 401. 
Freeenoe of naadmlaletered assets 
Minn.—In re Hokanson’s Estate, 270 
N.W. 689, 198 Minn. 428. 

Pa.—In re Treat's Estate, 19 A. 2d 
354, 341 Pa. 342. 

Prior right la another 

An application for letters by dece¬ 
dent's half sister would be denied as 
a matter of law, where record in 
proceeding for letters established 
that decedent left husband surviving, 
contrary to allegation of petition.— 
In re Heilly's Estate, 800 N.Y.S. 1285, 
166 Misc. 214. 

ea. Cal.—In re Morris* Estate, 264 
P. 762, 202 Cal. 411—In re Purcell's 
Estate, 63 P.2d 784, 11 Cal.App.2d 
237—In re Ganes' Estate. 299 P. 
560, 114 Cal.App. 17. 

Oa.—Montgomery v. Gable. 7 S.Eb2d 
426. 61 Ga.App, 858. 


Da.—Ledet's Succession, 47 So. 606. 
122 La. 200. 

N.Y.—In re Durham’s Estate, 8 N.Y. 
S.2d 764. 255 App.Div. 941, reargu¬ 
ment denied 11 N.Y.S.2d 641, 266 
App.Div. 1043. 

OhUd 

Where the right of an applicant 
is denied on the ground that he is 
not the child of decedent, and the 
evidence is conflicting, weight should 
be given to a certifleate of baptism 
and other testimony corroborative in 
character.—Ledet's Succession, 47 So. 
506, 122 La. 200—23 C.J. p 1063 note 
46. 

Commoa^law marrUgs 

In a proceeding by an alleged com¬ 
mon-law widow for letters of admin¬ 
istration, the next of kin denying 
that petitioner was the widow of de¬ 
ceased, the alleged marriage should 
be establKshed very clearly to entitle 
her to udminisier the estate.—In re 
Maguire, 176 N.Y.S. 728. 

63. Ga.—Stevens v. Duncan, 7 S.E. 

2d 746, 189 Ga. 730. 

Mass.—Morgan v. Morgan, 166 N.E. 

747, 267 Mass. 388. 

Minn.—In re Holterman's Estate, 282 
N.W. 132, 203 Minn. 519. 

Neb.—In re Cachelin’s Estate, 247 N. 

W. 422. 124 Neb. 566. 

Okl.—Secrest v. Secrest, 36 P.2d 67. 
168 Okl. 676. 

Oitlsoiiship 

N.Y.—^In re RaV's Estate. 270 N.Y.S. 
333. 150 Misc. 728. 

Xoaesty 

N.Y.—In re Flood's Will. 140 N.E. 
986, 236 N.Y. 408. reversing 198 
N.Y.S. 693. 206 App.Div. 602—In 
re Aebly's Estate, 26 N.T.S.2d 993, 
261 App.Div. 889. 
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Xhipvovldeiiee 

Nev.—In re Taylor's Estate. 114 P.2d 
1086. 135 A.L.R. 680. 

Mental incapacity 

Cal.—In re Johnson's Estate, 189 P. 
280, 182 Cal. 642. 

Ga.—Montgomery v. Paradise, App., 
16 S.E.2d 899. 

RostUlty to other heirs 

Utah.—In re Pingree's Estate, 279 P. 

901, 74 Utah 384. 
interests adverse to estate 
Cal.-—De Brum’s Estate v. Soares, 79 
I\2d 414, 26 Cal.App.2d 319. 

Besidsnee within state 

Cal.—In re Barnes' Estate, 203 P. 
100, 187 Cal. 566. 

Mont.—In re Myer's Estate, 16 P.2d 
846, 92 Mont. 474. 

Action as to other estate 

Evidence that executor named In 
will had failed to administer another 
estate with diligence and proper ef¬ 
ficiency, and that he was antagonis¬ 
tic to cestui que trust, sustained 
finding that he was person unsuitable 
for appointment.—Osborne v. Craig. 
146 N.E. 263, 251 Mass. 169. 

64. La.—Lodel’s Succession, 47 So. 
506, 122 La. 200. 

65. Cal.—In re Martin. 137 P. 2, 166 
I Cal. 399. 

66. Cal.—In re Mumford, 160 P. 667, 

I 173 Cal. 611. 

La.—Hclmkc's Succession, 62 So. 487, 

I 133 La. 93. 

67. N.Y.—Czech v. Bean, 72 N.T.S. 
402, 35 Misc. 729. 

68> Idaho.—McCormick v. Brownell, 
136 P. 613, 26 Idaho 11. 
jsa. Nev.—In re Taylor's Estate. 114 
r.2d 1086, 136 A.L.R. 680. 

170. Cal.—Bauquier's Estate, 26 P. 
178, 532, 88 Cal. 802. 
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S 61 EZE0UT0B8 AND 

to assume the duties of the officeJ^ 

§ 61. Examination of Applicant for Letters 
before Trial 

Parties objecting to the physical and mental quallfl- 
eatlona of an executor are not entitled to a physical ex¬ 
amination before trial, and are not prejudiced by denial 
of a mental examination before trial, where he wat ex¬ 
amined on the hearing. 

Where objections to the qualifications of an ex¬ 
ecutor set forth that he is mentally and physically 
disqualified for the duties of the office, the objectors 
are not entitled to a physical examination of such 
person before trial, nor are they prejudiced by a 
denial of a mental examination before trial, where 
the ground of denial was that the person could be 
examined on the hearing, and such examination was 
had.^* 

§ 62. Trial or Hearing, and Determination 

a. Trial or hearing 

b. Determination 

a. Trial or Hearing 

The eeeentlale of judicial Inveatigatlon and decree 
should be preserved In proceedinga for the appointment 
of an executor or administrator; it Is the court’s duty 
to take proof of the facts, and It has discretion as to 
postponement of the proceedings. 

While the proceedings in probate courts may be 
somewhat informal, as though in the disposition of 
executive business, and may be conducted without 
even the employment of legal counsel,^* the essen¬ 
tials of judicial investigation and decree should be 
preserved in proceedings for administration.75 It 
is the duty of the court to take proof of the facts,^® 


ADMINIBTSAT0B8 

and the original applicant it entitled to open and 
close.^*^ The court may properly refuse to hear ev¬ 
idence in support of issues raised by the answer 
where no material issues were raised by the plead- 
ings.7® 

Where an opposition filed to the appointment 
of a certain person as administrator, it should be 
tried with the original application for administra¬ 
tion, and all the issues involved determined in one 
judgment.^® However, where the opposition shows 
on its face that it is without legal foundation, it 
need not be tried on the merits.®® 

Postponement of proceedings for appointment of 
an administrator or executor is peculiarly within the 
trial court's discretion.®^ Where it appears that an 
alleged will is in existence, it is proper to postpone 
the consideration of an application for administra¬ 
tion until the question of the validity or invalidity 
of such instrument has been determined;®® but the 
court may refuse a continuance because of the ill¬ 
ness of caveator where none of the grounds of the 
caveat would have been aided by any possible tes¬ 
timony by her, and her presence in court was not 
apparently necessary.®® 

b. Detennmation 

The court hat a sound ditcretlon to Inveatigate and 
determine as to the essential facts and to order the is¬ 
suance of letters to a person eligible for appointment 
whom it finds qualified; in a proper ease the court may 
direct a verdict, or grant a new trial after denial of an 
application. 

The court or officer authorized to issue letters has 
in each case a sound discretion to investigate and 
determine as to death and other facts fundamental 


71. Mass.—^Drake v. Oreen, 10 Allen 
124. 

23 C.J. p 1063 note 48. 

72. N.T.—Matter of Leland, 161 N. 
T.S. 316, 175 App.Div. 66, affirming 
169 N.Y.S. 633, 96 Miac. 440. 

73. N.T.—Matter of Leland, supra. 

74L Oa.—^De Lorme v. Pease, 19 Ga. 

220 . 

76. Md.—^Horton v. Horton, 145 A. 

366, 167 Md. 127. 

23 C.J. p 1063 note 56. 

73. K.Y.—In re Reilly's Estate, 300 
N.Y.S. 1286, 166 Misc. 214. 

23 C.J. p 1064 note 67. 

Where question was raised wheth¬ 
er decedent was resident of county, 
court should take proof on, and de¬ 
termine, jurisdictional question of 
Tesidence.—In re Skerencak's Estate, 
270 N.Y.S. 638, 241 App.Div. 767. 
<|nsstton hsld ons of imst 
Question whether due diligence 


was exercised by applicant in ascer¬ 
taining existence of blood relatives 
entitled to preference is question of 
fact.—In re Murphy's Estate, 252 N. 
N.Y.S. 446, 141 Misc. 272. 

Bvideaoe held suttolent for jury as 
to decedent's domicile.—Halverson v. 
Livengood, Tex.Clv.App., 4 S.W.2d 
688 . 

77. Oa.—^Weeks v, Sego, 9 Ga. 199. 

73. Utah.—^In re Smith's Estate, 40 
P.2d 180, 86 Utah 606. 

73. La.—Miguez v. Delcambre, 38 
So. 820, 114 La. 1032. 

80. La.—Succession of Strange, 177 
So. 679, 188 La. 478. 

81. Wash.—^In re Mason's Estate, 66 
P.2d 310, 189 Wash. 641. 

Notioe to heirs 

Court had jurisdiction to continue 
hearing of petition for purpose of 
having notice given to heirs as re¬ 
quired by statute, where no notices 
had been mailed to heirs named in 
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petition of hearing at which contin¬ 
uance was granted.—In re Johnson's 
Estate, 67 P.2d 1079, 20 Cal.App.2d 
736. 

Amended petition 

Where, after the filing by a widow 
of a petition for letters of adminis¬ 
tration, various other persons also 
petitioned for letters, contesting the 
widow's petition, and thereafter the 
widow filed an amended petition con¬ 
testing the other petitions, but stat¬ 
ing no jurisdictional fact, the court 
had jurisdiction to hear all the pe¬ 
titions on the date set for the hear¬ 
ing of the widow's original petition, 
and was not required to wait until 
the time set for hearing her amended 
petition.—In re Turner, 77 P. 1099, 
142 Cal. 649. 

82. Cal.—^In re Edwards, 97 P. 23, 
154 Cal. 91. 

23 C.J. p 1064 note 69. 

88; Ga.—Carson v. Blair, 124 S.B. 
808, 32 Ga.App. 728. 
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to the grant of administration, and to issue letters 
or not, in accordance with its determination but, 
where the proceeding is purely ex parte, and the 
verified application shows the persori entitled to 
letters, they should be granted.®® The court may 
ordinarily exercise its discretion in determining 
whom to appoint within the class of persons eligi¬ 
ble for appointmentbut it cannot disturb the or¬ 
der of appointment prescribed by the statute,®^ and 
it should not appoint a person whose removal would 
be compulsory on application of a person of the 
class mentioned by statute as entitled to secure the 
revocation of letters granted to another.®® 

The determination of the qualifications of an ap¬ 
plicant for letters is ordinarily a matter within the 
discretion of the court which, it has been held, the 
court may decide without any trial or hearing;®® 
but the court may not refuse appointment to a per¬ 
son entitled to preference without first affording an 
opportunity for a hearing,®® and the court has been 
required to make and sign written findings in order 
to support its refusal of a petition for appointment 
of an administrator.®! 

Where the petition for administration sets forth 
all the jurisdictional facts necessary to be set forth 


under the statute, but applicant fails to qualify, 
the jurisdiction under the petition is sufficient to aur 
thorize the appointment of any person whom the 
court deems suitable, without formal application by 
him or by formal renunciation by applicant ;®2 but, 
where two children filed petitions, one filing opposi¬ 
tion to that of the other, whose appointment the re¬ 
maining children joined in requesting, it was held 
that the court, having found both competent, could 
only appoint one or both of the two petitioning, 
and that the appointment of one of the others was 
erroneous.®® The court may grant a joint petition 
for administration as to one or more of the peti- 
tioners.®^ 

Directed verdict. The court may properly direct 
a verdict for the appointment of a person who is, 
as a matter of law, entitled to such appointment;®® 
and likewise it may direct verdict against a caveator 
whose objection to the appointment of another is 
clearly without pierit.®® 

New trial. Newly discovered evidence may re¬ 
quire the court to grant a new trial after denial of 
an application for administration.®^ 

§ 63. Order or Decree of Appointment 

For tho appointment of an executor or adminlatrator, 


84 . Colo.—^Ilosenboom v. Cline, 6 P. 
2d 463, 90 Colo. 1. 

N.Y.—In re Johnston's Will, 299 N.Y. 

S. 43. 164 412. 

N.C.—In re Gulley's Will. 118 S.E. 
839, 186 N.C. 78. 

Pa.—^Wixzins v. Western & Southern 
Life Ins. Co., 178 A. 751, 114 Pa. 
* Super. 198. 

23 C.J. p 1064 note 62. 

Besidenoe of deoeased 

Ariz.—Hiatt v. Lee, 61 P.2d 401. 48 
Ariz. 320. 107 A.L.H. 444. 

Mo.—State ex rel. Qott v. Fidelity 
& Deposit Co. of Baltimore. Md., 
298 S.W. 83, 817 Mo. 1078. 

PresiimptioA of death 

Court may decide whether lezal 
presumption of death is made out 
from seven years' absence.—^Wiisrgins 
V. Western & Southern Life Ins. Co., 
173 A. 761, 114 Pa.Super. 198. 

Snlmiissioa to referee 

Issues necessarily involved in the 
proceeding may be remitted to a 
referee for hearing and report.—In 
re Reilly's Estate. 300 N.Y.S. 1285, 
165 Mine. 214. 

Zssiie mot raised by ooaolnsioa of 
witness 

Conclusion by witness that from 
his knowledge of widow he would 
say she was not a lit and proper per¬ 
son to manage an estate would not 
raise such an issue as to defeat her 
legal right to appointment.—Causey 
V. Causey, 97 SJB. 98, 22 Ga.App. 679. 


Tlndings as to marriage relationship 
construed 

Tex.—Man ire v. Burt, Civ.App., 121 
S.W.2d 630, error refused. 

85. Ind,—Ex parte Jenkins, 58 N.E. 
660, 25 Ind.App. 5'32. 81 Am.S.R. 
114. 

88. Pa.—In re Friese's Estate. 176 
A. 225. 317 Pa. 86. 

87. Pa.—In re Friese's Estate, su¬ 
pra. 

88^ Idaho.—Schwarze v. Logan. 90 
P.2d 692—Estate of Daggett. 98 P. 
849. 15 Idaho 504. 

89. Mo.—Stevens v. Larwill, 84 S. 
W, 113, 110 Mo,App. 140. 

Beqnlsites of Unding* 

Finding that person having prior 
right to administer estate js not a 
competent or suitable person must 
be clear and unequivocal to warrant 
disqualification of that person.— 
State ox rel. Gregory v. Henderson, 
88 S.W.2d 893, 230 Mo.App. 1. 

Time of determination 
The qualifications of the person 
nominated must be determined as of 
the time when the appointment was 
made.—^In re Zartner's Will, 198 N. 
W. 363, 183 WlB. 506. 

90* Mo.—State ex rel. Gregory v. 
Henderson, 88 S.W.2d 893, 230 Mo. 
App. 1. 

91 . Cal.—^Xn re Ingram's Estate, 279 
P. 208, 99 Cal.App. 660. 

Oral opinion, stating reasons for 
denying petition, is not part of find¬ 
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ings.—In re Ingram's Estate, 279 P. 
208. 99 Cal.App. 660. 

92. Wash —In re Miller's Estate, 
226 P. 493, 130 Wash. 199—Wilkie 
V. Bailey. 133 P. 388, 74 Wash. 241. 

93. Wyo.—In re Barrett, 138 P. 866, 
141 r. 95, 22 Wyo. 281. 

94. Cal.—In re Olcese's Estate, 291 
P. 193, 210 Cal. 262. 

Bight of each joint petitioner is 
not to appointment of himself, but 
to have court exercise discretion and 
appoint one or more fit persons from 
those entitled, applying, and compe¬ 
tent.—In re Olcese's Estate, 291 P. 
193, 210 Cal. 262. 

95. Ga.—^Pate v. Pate, 113 S.E. 60, 
28 Ga.App. 798—Maddox v. Mad¬ 
dox. 108 S.E. 304, 27 Ga.App. 369. 

Selection by heirs 
Where evidence in contest for ap¬ 
pointment of administrator showed 
that majority of living children of 
intestate widow selected in writing 
disinterested, competent, and qualified 
person, court properly directed ver¬ 
dict in his favor.—Sullens v. Pierce^ 
164 S.E. 93, 45 Ga.App. 207. 

98. Ga.—Carson v. Blair, 124 S.E. 
808, 32 Ga.App. 728. 

97. Wash.—In re Anderson's Estate,. 
1 r.2d 231, 163 Wash. 228. 

■vidsnes as to relationship of appU* 
cant to deceased 

Wash.—In re Anderson's Estate, 1 
P.2d 231, 163 Wash. 228. 
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th«r« mutt bci • proper end ouinolont order or decree of 
eppointment* to which ehould be etteched no condltlone 
other then thoee provided by lew* end which need not 
be entered on the record; the meklnp of euoh order by 
a clerk mey be euthorized* et leeet with retificetlon by 
the court. While en order with minor defect! It not 
void end mey to come extent, be corrected or emended* 
vital defecia may conctitute the beale for e proceeding to 
vacate the order. 

It is necessary to the appointment of an executor 
or administrator that there be a proper and suffi¬ 
cient order to that effect and reference should be 
made to such order for the purpose of determining 
the character and status of one assuming to ad¬ 
minister an estate.®® The decree or order must of 
course designate the estate on which administration 
is granted,1 and it may incorporate the court’s find¬ 
ings of fact on issues presented by objections to the 
appointment,® and decision respecting decedent's 
residence has been held an essential part of the or¬ 
der ;® but it is not necessary for the order to specify 
the relation which the appointee holds to the estate.* 
Even though an order does not in apt language 
show the appointment of an administrator, it will be 
held sufficient if the language used shows that the 
appointment was intended.® 

A court cannot attach to an order granting ad¬ 
ministration any conditions® save such as are pro¬ 


vided by law,7> and an order granting administra¬ 
tion will not be construed as conditional where the 
language does not render such construction neces¬ 
sary.® A decree granting letters of administration 
is limited in its effect to the grant of letters, and 
should not confirm a finding of a referee as to the 
date of the alleged intestate's death.® 

An order of appointment under a petition setting 
forth no interest in the estate or other right to ad¬ 
ministration has been held void;^® but an order is 
not void because it was made without mailing a no¬ 
tice to the executor named in the will as required 
by statute,because it was made after adjournment 
of the court for the day, without a formal reopen¬ 
ing of the court,1® because it was made permanent 
at a later term of court, without a statement in the 
order of temporary appointment that it should be¬ 
come permanent at the next term of court unless 
contested,^® or because it was prematurely en¬ 
tered.^* 

The administration proceeding is terminated by 
the entry of an order or decree granting letters.^® 
An order granting letters of administration notwith¬ 
standing a caveat that deceased had left a will is 
not res judicata in a proceeding by the caveator to 
probate the will.i® So, also, the court's adjudica- 


aa Ark.—Oroschner v. Wlnton, 226 
S.W. 162, 146 Ark. 620. 

23 C.J. p 1064 note 67. 

Baqnisitaa for blnfllay order 

Where facta essential to jurisdic¬ 
tion over subject matter exist and 
court determines from evidence that 
it has authority to administer estate, 
order appointing executor or admin¬ 
istrator is binding and effective.—In 
re Eklund’s Estate, 21$ N.W. 236, 
174 Minn. 28. 

Support iu raoord 

Where record did not disclose what 
issues were considered, whether 
there was hearing of parties, or 
whether testimony was taken or op¬ 
portunity afforded to offer proof, 
record did not support order appoint¬ 
ing administratrix.—Phillips v. 
Clark, Md., 6 A.2d 220. 

The publioatioa of a dtatiou for 
appointment of an administrator 
need not appear on the face of the 
Judgment of appointment—Davis v. 
Melton, 181 S.E. 300, 51 Qa.App. 685. 
Xost ov destroyed will 

Surrogate, in issuing letters of ad- 
minigtratlon on lost or destroyed 
will established in supreme court. 
Mis ministerially and not Judicially. 

John V. Putnam. 220 N.Y.S. 141, 
128 Misc. 714. 

Bffsot of oydov dispeudag with ad- 
mlnistratiou 

Where the county court had found 
that the estate of a decedent was of 


less value than five hundred dollars, 
and had made an order vesting the 
entire estate in the widow and dis¬ 
pensing with letters of administra¬ 
tion, a subsequent appointment of 
an administrator without any order 
revoking the first decision, or with¬ 
out notice to the widow, was void¬ 
able, but not void.—Ferguson v. 
State, 90 Ind. 38. 

99. N.M.—Bull V. Bal, 130 P. 261, 17 
N.M. 466. 

1. Tex.—Harwood v. Wylie, 7 S,W. 
789, 70 Tex. 638. 

2. Cal.—In re Forrest’s Estate, 110 
P.2d 1028, 43 Cal.App.2d 347. 

3. Mo.—State ex rel. Gott v. Fidel¬ 
ity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

^ Mich.—Wilkinson v. Oonaty, 82 
N.W. 841, 65 Mich. 614. 

S. Ky.—^Big Sandy & C. R. Co. v. 
Measell's Adm’r, 42 S.W.2d 747, 240 
Ky. 571. 

23 C.J. p 1065 note 71. 

Prssumptioa of oonrsotaass 
County court finding that deceased 
was intestate resident of such coun¬ 
ty, and appointing administrator, 
was entitled to as strong presump¬ 
tion of correctness as findings of 
another county court that deceased 
died resident of latter oounty, leav¬ 
ing will and naming executor.— 
Hite's Adm'r v. Gibson, 66 B.W,2d 
I 781, 261 Ky. 651. 
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e. Wyo.—Leach v. Misters, 79 P. 28, 
14 Wyo. 239. 

23 C.J. p 1065 note 72. 

7. Tex.—Cain v. Haas, 18 Tex. 616. 
23 C.J. p 1065 note 73. 

a N.C.—Spencer v. Cohoon, 18 N.C. 
27. 

23 C.J. p 1065 note 74. 

^ N.Y.—Matter of Sanford, 91 N. 
T.S. 706, 100 App.Div. 479. 

10. Ga.—Stanley v. Metis, 149 S.E. 
786, 169 Ga. 101. 

11. Wyo.—Rice v. Tilton, 82 P. 677, 
14 Wyo. 101. 

23 C.J. p 1065 note 76. 

12. Tex.—Reeves v. Fuqua, Civ. 
App.. 184 S.W. 682. 

la Tex.—Eckeberger v. Stroud. Civ. 
App.. 103 8.W.2d 808. 

Citation of partlss 
That clerk failed to issue citation 
to all persons interested to appear 
at next term of court and contest 
temporary appointment did not make 
such appointment void so as to de¬ 
prive court of Jurisdiction to make 
appointment permanent at later term 
after citation was Issued and served. 
—Eckeberger v. Stroud, supra. 

14. Ky.—^Leach v, Owensboro City 
R. Co., 126 S.W. 708, 187 Ky. 292. 

la N.Y.-*-ln re Nocton's Batata, 168 
N.Y.S. 815. 

la Oa.—Thomasaon v. Hudmon, 196 
a.E. 462, 166 Qa. 76a 
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tion of decedent’s death, is not conclusive of the 
matter with respect to an independent suit prosecut¬ 
ed by one not a party to the proceeding.^'^ The al¬ 
lowance or probate of a will and the granting of 
letters testamentary involve two different judgments 
of the judge of probate, dependent on different con¬ 
ditions, although the evidence of both decrees may 
be contained in the same paper. 

Record. The entry of the order on the record is 
not essential,!® and, where the record of the ap¬ 
pointment of an administrator clearly shows that the 
appointment was made by the probate court, the 
words, “in vacation” at the top of such record will 
not invalidate the appointment.®® It has been held 
that, where an administrator’s bond and oath were 
executed in blank, and letters were issued in blank, 
but no record was made of the appointment, the 
record could be made subsequently nunc pro tunc, 
and that when it was made, the appointment was 
legal.®! 

Appointment hy clerk. The clerk of the court 
may be given limited authority to order the ap¬ 
pointment of an administrator, and his order of ap¬ 
pointment is the full equivalent of the court's or¬ 
der, in the absence of a contest by the party ag¬ 
grieved.®® Another view is that an appointment 
made by the clerk during vacation confers no au¬ 
thority on the appointee unless confirmed or ratified 
by the court;®® but acts of the clerk in granting 
letters testamentary should be ratified by the court, 
unless good cause be shown for vacating such acts.®^ 

Correcting or amending order. The judge has a 
right to correct typographical errors in the order 
and make his records speak the truth i®® but, where 


§ 64 

no mistake was made in entering an order appoint¬ 
ing two persons as coadministrators, it cannot be 
amended nunc pro tunc to show that one of them 
had been found incompetent to serve alone.®® A 
court order in term time, confirming one made dur¬ 
ing vacation, renders the former order valid ab in¬ 
itio.®*^ 

Vacating order or decree, A court which has as¬ 
sumed jurisdiction over an estate by appointing an 
administrator has power to dismiss the proceedings 
for want of jurisdiction,®® or to vacate its decree 
of appointment, in conformity with governing stat¬ 
utes.®® The heirs of a decedent are proper parties 
to institute and maintain an equitable proceeding 
to vacate a'judgment appointing an administrator;®® 
but, where the party suing in equity shows no cause 
for equitable relief, the action is required to be dis¬ 
missed,®! and a decree of appointment is not void¬ 
able on attack by nonresidents not embraced within 
any class designated by statute as qualified for ap¬ 
pointment.®® Where a finding of residence is im¬ 
plicit in the court’s assumption of jurisdiction, in¬ 
terested persons are limited to appeal from the chal¬ 
lenged order of appointment, and are precluded 
from moving in another proceeding to vacate the 
order for lack of jurisdiction over the estate of a 
nonresident.®® To warrant vacation of a judgment 
for fraud in the procurement, the fraud must have 
been actual and positive, done with knowledge, and 
not merely constructive fraud, committed in ignor¬ 
ance of the true facts.®^ 

§ 64. Review 

a. In general 


17. N.J.—Moyna v. Prudential Life 
Ins. Co., 125 A. 99. 96 N.J.Eq. 293. 

18. Me.—In re Gurdy, 68 A. 822, 101 
Me. 78. 

19. Cal.—McNeil v. Morgan, 108 P. 
69, 157 Cal. 373. 

80. Kan.—Brubaker v. Jones, 23 
Kan. 411. 

81. N.C.—Dallaao v. Atlantic Coast 
Line R. Co., 81 S.K 818, 165 N.C. 
269. 

88. Iowa.—Finnerty v. Shade, 228 N. 
W. 886, 210 Iowa 1838. 
Appoiatmemt of aoBrosident, even 
If made without authority, was not 
void in the absence of contest by 
interested party.—^Finnerty v. Shade, 
supra. 

83. Ark.—Groschner v. Win ton, 226 
S.W. 162, 146 Ark. 620. 

84. Ill.—^Wilkinson v, Nowers, 217 
llLApp. 814. 


Ind.—Barrlcklow v. Stewart, 68 N. 
E. 316, 31 Ind.App. 446. 

85. Cal.—In re Calhoun's Estate, 81 
P.2d 606, 27 Cal.App.2d 706. 

86. Mo.—State ex rel. Greerory v. 
Henderson, 88 S.W.2d| 893, 230 Mo. 
App. 1. 

87. Mo.—Eullnflrbera y. Quick Pay¬ 
ment Old Line Life Ins. Co., 261 
S.W. 726. 

88 . R.I.—^Eckilson v. Greene, 1 A.2d 
117, 61 R.I. 394. 

Revocation of letters see infra 5I 84- 

88 . 

89. R.I.—Cap well v. Kniaht, 186 A. 
699. 48 R.I. 81. 

arotice hjr advsrttssaie&t is not re¬ 
quired before order vacating decree 
appointing administrator on uncon¬ 
tested application.—Capwell v. 

Knight, supra. 

Ooatsstsd or naooatostod applieatlon 

Application to revoke decree of 
probate court entered on uncontested 
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application for appointment does not 
refer back to time of original appli¬ 
cation so as to make the latter a 
contested one ab initio.—Capwell v. 
Knight, supra. 

33. Ga.—Powell v. McKinney, 108 S. 

E. 231, 161 Ga. 803. 

Potition not demurrahlo 

Petition for vacation of Judgment 
based on alleged fraudulent acts of 
person securing appointment as ad¬ 
ministrator was held not demurrable 
on ground that there was no neces¬ 
sity for suit and that adequate rem¬ 
edy existed at law.—Powell v. Mc¬ 
Kinney, supra. 

31. Me.—^In re Neely’s Estate, 1 A. 
2d 772, 136 Me. 79. 

38. Wash.—^In re Upton's Estate, 92 
P.2d 210, 199 Wash. 447, 128 A.L. 
R. 1220. 

33. R.I.—Eckllson v. Greene, 1 A.2d 
117, 61 R.I. 894. 

34. Ga.— Rivers v. Alsup, 2 8.B.2d 
632. 
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b. Proceedings to obtain review 

c. Questions reviewable 

d. Hearing on appeal 

e. Disposition of cause 

a. In Oeneral 

Where permitted by statute, review may be had of 
a determination on an application for adminlatration, 
provided the order, Judgment, or decree la final and 
appealable under the prevailing appellate court prac¬ 
tice and the party appealing haa aome intereat In the 
controveray which Is adversely affected by the decision. 
The usual effect of an appeal from an appointment Is to 
stay proceedings under the appointment. 


Under various statutory provisions, an appeal may 
usually be taken from an appointment of, or a re¬ 
fusal to appoint, a representative, by any aggrieved 
party in interest,36 provided the order, judgment, or 
decree is final and appealable under the prevailing 
appellate court practice.^* On the other hand, it 
has been held that, in the absence of statute allow¬ 
ing it, no appeal will lie from the determination 
on an application for administration.^? One court 
may not exercise appellate jurisdiction over admin¬ 
istration proceedings in another court, in the ab¬ 
sence of statutory provision there for.*® 


35. Cal.—In re Johnson's Estate, 67 

P.2d 1079, 20 Cal.App.2d 736. 

.La.—Succession of Bibbins, App., 152 

So. 692. 

28 C.J. p 1066 note 87. 

Oeztionul 

(1) Certiorari was proper, where 
probate court exceeded Jurisdiction 
In appointing administrator in place 
of executrix.—State ex rel. Barlow v. 
Holtcamp, 14 S.W.2d 646. 322 Mo. 
268. 

(2) Widow contesting husband's 
will, and not referring to community 
property in petition for letters of 
administration, was not entitled to 
peremptory writ of certiorari to re¬ 
view denial of letters as to the com¬ 
munity property pending appeal 
from denial of petition.—State v. Su¬ 
perior Court of Walla Walla County, 
237 P. 301, 136 Wash. 202. 

Dsvolntivs appeal 

(1) The appeal from a Judgment 
dismissing an application for admin¬ 
istration of a succession should be 
devolutive.—^Wintz's Succession, 86 
So. 377, 111 La. 40. 

(2) Where a bond was furnished 
by one suspensively appealing from 
order appointing an administrator, 
appeal would not be dismissed but 
would be allowed to operate devolu- 
tively rather than suspensively.— 
Succession of Helnlg, 188 So. 39, 192 
La. 388. 

Bnpsrvisory JurlsdiotiOA 

(1) Supervisory Jurisdiction will 
not be exercised to interfere with ap¬ 
pointment of administrators, as be¬ 
tween beneficiary heirs, the remedy 
of the aggrieved party being by ap¬ 
peal from the Judgment denying his 
petition.—Succession of Guate, 109 
So. 784, 161 La. 981. 

(2) However, since no suspensive 
appeal can be taken by an opponent 
claiming appointment as administra¬ 
tor from an adverse Judgment, rad¬ 
ical defects and illegal proceedings 
with respect thereto are open to ex¬ 
amination by the supreme court in 
the exercise of its supervisory Juris¬ 
diction.—State v. Kingle, 23 So. 616, 
60 La.Ann. 688. 


rrand or misrepresentation 

Where petitioner for administra¬ 
tion did not misrepresent facts and 
took no active part in administra¬ 
tion. there was no fraud or misrepre¬ 
sentation within statute providing 
for appeal from probate to district 
court.—In re Eklund's Estate. 218 N. 
W. 236, 174 Minn. 28. 

38. Wash.—State ex rel. Barry v. 
Superior Court in and for King 
County. 36 P.2d 1096, 179 Wash. 66. 
3 C.J. p 670 note 44 [b]. 

Partionlar orders held appealable 

(1) Order appointing administra¬ 
tor. 

Minn.—In re Plrle’s Estate, 263 N.W. 

889, 191 Minn. 233. 

N.C.—In re Styers' Estate, 164 S.E. 

I 123, 202 N.C. 716. 

Philippine.—Sy Hong Eng v. Sy 
Lioc Suy, 8 Philippine 694, 6 Off. 
Gaz. 699. 

S.C.—Ex parte Small, 48 S.E. 40, 69 
S.C. 43. 

Wash.—State ex rel. Barry v. Su¬ 
perior Court in and for King Coun¬ 
ty, 36 P.2d 1095, 179 Wash. 66. 

(2) Order that executrix was en¬ 
titled to administer estate as sole 
beneficiary.—Swarthout v. Bwarth- 
out, 86 N.W. 668, 111 Wis. 102. 

(3) Order denying petition to set 
aside appointment of administrator. 
Utah.—In re Tasanen, 71 P. 984, 26 

Utah. 396. 

Wash.—In re Sutton, 71 P. 1012, 81 
Wash. 340. 

(4) Order denying application of 
executor for letters testamentary-— 
Shook V. Journeay, Civ.App., 149 S.W. 
406, reversed on other grounds 162 
S.W. 809, 106 Tex. 661. 

(6) Decision of probate court in 
proceedings to probate will suspend¬ 
ing executor and appointing an ad¬ 
ministrator pendente lite, on deter¬ 
mining that a will contest proceed¬ 
ing was pending in the circuit court. 
State ex rel. Smith v. Williams, 276 
S.W. 634, 810 Mo. 267. 

(6) Order vacating order appoint¬ 
ing administrator.—In re Johnson's 
Estate, 67 P.2d 1079, 20 Cal.App.2d 
736—^In re Bouysson, 82 P. 1066, 1 
Cal.App. 667. 


Dlsoretloaasy orders 

(1) According to some decisions, 
court's selection of appointee from 
class of persons entitled thereto is 
solely within its discretion and hence 
not reviewable.—Schneider v. Hawk¬ 
ins, 16 A.2d 861, 179 Md. 21—-Baldwin 
v. Hopkins, 187 A. 884. 171 Md. 97— 
Dorsey v. Dorsey, 116 A. 916, 140 
Md. 167—3 C.J. p 676 note 62 [a] 
(2)-(4). 

(2) So, also an order vacating a 
stay on probate, denying letters tes¬ 
tamentary. and granting administra¬ 
tion with the will annexed, is not 
reviewable by the court of appeals, 
being within the surrogate's discre¬ 
tion.—In re Baldwin, 63 N.E. 218, 168 
N.Y. 713, dismissing appeal 60 N.T. 
S. 872, 27 App.Div. 506. 

(3) However, the discretion to 
grant letters will be reviewed when 
acts are done in contravention of 
plain letters of statutes.—Horton v. 
Horton, 146 A. 366, 167 Md. 127. 

37. Mo.—Lucitt V. Toohey's Estate, 

89 S.W.2d 662, 338 Mo. 343. 

N.C.—In re Suskin’s Estate, 198 S.E. 

661, 662. 214 N.C. 218. citing Oor. 

pns Juris. 

23 C.J. p 1066 note 89. 

Bx parts mlliig denying appoint¬ 
ment as administrator held not ap¬ 
pealable because, among other rea¬ 
sons, appellant cannot comply with 
statute prescribing making and serv¬ 
ing of cost bond; proceedings to re¬ 
view ex parte petition should make 
court or Judge party thereto.—In re 
Spear's Estate, 242 P. 436, 29 Arlz. 
377. 

la Ohio, it haa been held that the 
general code of the state does not 
give a right of appeal to the com¬ 
mon pleas court from an order of 
the probate court appointing an ad¬ 
ministrator.—Lu burg V. Luburg, 13 
Ohio App. 220. 

Apparently contra.—Schumacher v. 
McCallip, 89 N.E. 986, 69 Ohio St. 
600. 

3a Ark.—Nissen v. Elliott, 224 S.W. 

968, 146 Ark. 640. 

Ohaamsry conrfe 

It is not within the Jurisdiction of 
the chancery court to lift adminis- 


974 



38 C.J.a 


EXECVT0R8 AND ADMINISTBATOBS 


Who may appeal. The right of appeal is, of 
course, dependent on the existence of some inter¬ 
est in the subject matter of the controversy, which 
is adversely affected by the decision.^®' One who, 
although not a party to the proceeding wherein an 
administrator was appointed, was a party in in¬ 
terest and had duly complied with the statutory re¬ 
quirements has been held entitled to an appeal from 
the order appointing an administrator.^® A failure 
to demur below to a petition to set aside the ap¬ 
pointment of an administrator is a waiver of the 
objection that, under a statute providing that any 
party to a judgment or decree may appeal there¬ 
from, the petitioner cannot appeal from a denial 
of his petition because not a party to the probate 
proceedings.^ 1 There is no such acquiescence as 
will prevent an appeal from a judgment contradic¬ 
torily rendered in a contest between two applicants 
for the appointment of an administrator, because 
the unsuccessful party has thereafter joined issue 
on the merits with the successful party in a suit in¬ 
stituted by him as administrator of the succession.^2 
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Effect of appeal. The usual effect of an appeal 
from the appointment of an executor or adminis¬ 
trator is to stay proceedings under the appoint¬ 
ment,*® at least where a supersedeas is issued by 
the appellate court.** Pending an appeal from such 
an order, the probate court is without jurisdiction to 
order the discharge of the administrators so ap¬ 
pointed and appoint others in their stead;*® and 
the effect of the appeal has been held to be to trans¬ 
fer to the appellate court complete and perfect ju¬ 
risdiction of the litigation.*® 

b. Proceedings to Obtain Review 

Proper procedure may and should be followed In ae- 
curlng appellate review of proceedings for the appoint¬ 
ment of an executor or administrator, with respect to 
such matters as time for taking the appeal, notice of ap¬ 
peal, parties, and record and bill of exceptions. 

Proper procedure should be followed in securing 
appellate review of proceedings for the appointment 
of executors and administrators.*^ 

Time for taking appeal. The time within which 
an appeal must be taken is governed by the re¬ 
quirements of the statute;*® but provision may be 


tration proceedings out of the pro¬ 
bate court, the action of the probate 
court In appointing administratrix 
being conclusive of the necessity for 
administration and the chancery 
court not being entitled to assume 
Jurisdiction to set aside the order of 
appointment for fraud.—^Nissen v. 
Elliott, supra. 

39. La.—Succession of Bibblns, 

App., 152 So. 592. 

N.J.—Moyna v. Prudential Life Ins. 

Co.. 125 A. 99. 96 N.J.Eq. 293. 

Okl.—In re Johnson's Estate, 114 P. 
2d 469. 

23 C.J. p 1066 note 90. 

Orsdltor may have right of appeal. 
—Succession of Bibblns. La.App., 152 
So. 592—23 C.J. p 1066 note 90 [o]. 

XslxB 

(1) On dismissal by the court of 
the petition of an heir at law against 
granting letters testamentary or of 
administration, on the ground of 
nonresidence of decedent, he could 
appeal without proof of special dam¬ 
age.—Pattison v. Flror, 126 A. 109, 
146 Md. 243. 

(2) Heirs losing their suit to an¬ 
nul will had no interest authorising 
appeal from order appointing uni¬ 
versal legatee testamentary executor. 
—Succession of Guglielmo, 106 So. 
12, 168 La. 917. 

glagls Joint petitloasr for adminis¬ 
tration has right to appeal from de¬ 
nial of petition, and remaining Joint 
petitioners falling to appeal lose 
right to have appointment made.— 
In re Olcese's Estate, 291 P. 193, 210 
Cal. 262. 

Widow held entitled to appeal 


from Judge's appointment of another 
as administrator and from Judge's 
finding that widow was incompetent 
to act as administratrix, although 
she had filed no contest or objection 
to petition for appointment of ad¬ 
ministrator appointed.—In re Walk¬ 
er's Estate. 36 P.2d 10, 169 Okl. 100. 

60. Okl.—Thompson v. State. 154 P. 

508, 64 Okl. 647. 

Parohaser of latereet of heirs 
Tex.—McCarthy v. Texas Co., Civ. 
App., 235 S.W. 679, error granted. 

41. Utah.—In re Tasanen, 71 P. 984, 
25 Utah 396. 

42. La.—Lamm's Succession, 4 So. 
53, 40 La.Ann. 313. 

43. Cal.—Texas Co. v. Bank of 
America Nat. Trust &, Savings 
Ass'n, 63 P.2d 127, 5 Cal.2d 35. 

23 C.J. P 1066 note 88. 

Suspensive appeals are not permit¬ 
ted by statute in at least one Juris¬ 
diction.—Succession of Heinig, 188 
So. 39, 192 La. 388—Succession of 
Beattie. 112 So. 802, 163 La. 831—23 
C.J. p 1066 note 88 [c]. 

44b Ky.—Louisville Trust Co. v. Fi¬ 
delity & Columbia Trust Co., 272 
S.W. 769, 209 Ky. 289. 

Supersedeas bond 

Where a temporary administrator 
appealed from order appointing an¬ 
other as permanent administrator, 
probate court’s order that bond of 
temporary administrator should op¬ 
erate as supersedeas bond on appeal 
was void, since court could not with¬ 
out consent of surety add to obliga¬ 
tion of administrator's bond.—Ste¬ 
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phenson v. Manire, Tex.Civ.App., 93 
S.W.2d 559, error refused. 

Order not superseded 

(1) However, where order of su¬ 
perior court appointing widow ad¬ 
ministrator was not superseded on 
appeal therefrom, widow was author¬ 
ised to proceed with the administra¬ 
tion until the order was finally re¬ 
versed, and the reversal certified to 
the court, so that when the adminis¬ 
tration thereby ended the court was 
empowered to settle accounts, and 
determine the disposition of the 
property and the credits to which 
she was entitled by way of compen¬ 
sation, etc.—In re Levy’s Estate, 215 
P. 811, 126 Wash. 240. 

(2) Filing of a supersedeas on ap¬ 

peal by a party aggrieved does not 
stay proceedings against him by ad¬ 
ministrator, under a statute author¬ 
ising the court to require a person 
suspected of having taken wrongful 
possession of any of the effects of 
decedent to appear and submit to an 
examination, although the trial court 
may in its discretion stay the pro¬ 
ceedings until the determination of 
the appeal.—In re Acken, 123 N.W. 
187, 144 Iowa 519, Ann.Cas.l912A 

1166. 

45 . N.J.—In re Hill, 37 A, 962, 65 N. 
J.Eq. 764. 

46 . Tex—Ex parte Robertson, 72 S. 
W. 859, 44 Tex.Cr. 566. 

23 C.J. p 1067 note 3. 

47. Wash.—State ex rel. Barry v. 
Superior Court in and for King 
County, 36 P.2d 1095, 179 Wash. 66. 

4a Wash.—State ex reL Barry v. 
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made for the allowance of an appeal after the stat¬ 
utory period, where the party seeking a review was 
without fault.^® 

Notice of appeal. An appeal from an order ap¬ 
pointing an administrator will not be dismissed be¬ 
cause of the notice of ajgpeal being entitled as in 
the superior court of a county other than • that 
wherein the appointment was made, where the par¬ 
ties treated the notice as sufficient throughout the 
proceedings, and the appellee’s attorneys were not 
misled.5® 

Parties to appeal. Any real party in interest is 
a proper party to an appeal from the judgment.®^ 
Where two persons petition for the issuance of let¬ 
ters of administration to both or either of them, 
both are necessary parties to an appeal from an ad¬ 
verse judgment.®^ Where an individual has applied 
for, and obtained, an appointment as dative testa¬ 
mentary executor, and a party interested appeals 
from such appointment, the succession of the testa¬ 
tor is not a necessary party, and the dative execu¬ 
tor need not be cited.®® 

Record; bill of exceptions. Where orders from 
which an appeal is taken were made in a summary 
proceeding and on the testimony of witnesses, the 
appeal may not be maintained if the evidence was 
not reduced to writing and incorporated in the rec¬ 
ord.®^ The record on appeal should not contain 
any matters having no bearing on the questions in 
issue;®® the trial judge’s oral opinion, stating his 
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reasons for denying a petition for appointment as 
administrator, is not properly part of the record.®^ 

When an order denying an application for letters 
of administration is general in its terms, implying 
an adverse finding on all the allegations of the pe¬ 
tition, and the bill of exceptions does not specify 
any insufficiency of evidence to sustain the decision, 
the order will not be reviewed on appeal.®^ 

Effect of death of appellant. An appeal by an 
applicant denied appointment as administrator will 
be dismissed without more where he dies pending 
the appeal.®® However, where appellant from an 
order granting letters of administration to another 
died pending the appeal, the respondent was not en¬ 
titled to have orders granted authorizing him to pro¬ 
ceed with the administration; but such other par¬ 
ties as were interested should have been brought 
in, and the appeal determined, before the adminis¬ 
tration proceeded.®® 

c. Questiona Beviewable 

The appellate court will oonalder only auch questlona 
aa are properly within the scope of appellate review and 
are properly before It for determination. 

Only matters properly within the scope of appel¬ 
late review and properly before the court for de¬ 
termination will be considered on appeal from the 
lower court’s decision on an application for admin¬ 
istration.®® Appellant is restricted in the higher 
court to the reasons for appeal filed within the time 
allowed by the statute.®^ 
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Superior Court In and for King 
County, supra. 

23 C.J. p 1066 note 94. 

Motion for now trial in proceeding 
wherein court appointed administra¬ 
tor was held not to prevent running 
of time within which certiorari pro¬ 
ceedings should be commenced.— 
State ex rel. Barry v. Superior Court 
in and for King Coupty, supra. 

49. Iowa.—^Reynolds v. Miller, 6 
Iowa 459. 

23 C.J. p 1066 note 95. 

60u Cal.—^In re Damke, 65 P. 888, 
133 Cal. 433. 

51. Cal.—Sheldon v. Superior Court. 
Lios Angeles County, Long Beach 
l>epartment, 108 P.2d 946, 42 Cal. 
App.2d 406. 

5B. Ala.—White v. Hill, 68 So. 444, 
176 Ala. 480. 

S9L La.—Henry's Succession, 37 So. 
T56. 113 La. 787. 

64L Md.—Phillips V. Clark. 6 A.2d 
220 . 

65. Miss.—^Hancock v. Pyle, 200 So. 
716. 

56. Cal.—In re Ingram's Bstate, 279 
P. 208, 99 CaLApp. 660. 


67. Cal.—In re Depeaux, 60 P. 887, 
118 Cal. 290. 

68. Ind.—Lampman v. De Dario, 6 
N.E.2d 716, 103 Ind.App. 216. 

59. Ga.—Glisson v. Carter, 28 Ga. 
516. 

90. Wash.—^In re Mason's Estate, 66 
P.2d 310, 180 Wash. 641. 

Besldenoe 

On appeal from order appointing 
an administrator, controversy be¬ 
tween state and those interested in 
deceased’s estate regarding whether 
deceased was resident of state or of 
another state at time of his death 
was not before court.—^In re Mason’s 
Estate, supra. 

Ssparat# appeals 

In a case where proceedings for 
the appointment of an administrator 
were appealed, and thereafter anoth¬ 
er and separate appeal was taken by 
persons who were not parties at the 
time the proceeding was first remov¬ 
ed to the appellate court, it was held 
that, irrespective of the question 
whether the last appeal was properly 
perfected, it was nevertheless suf- 
flclent to constitute a written opposi¬ 
tion to the petitions of the parties 
to the original appeal, and hence to 
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Justify the appellate court In consid¬ 
ering as one case all the questions 
raised by both appeals.—In re Mc¬ 
Clellan. 107 N.W. 681, 20 S.D. 498, 
111 N.W. 640, 21 S.D. 209. 

Prefereaoe 

On an appeal by one who applied 
for letters, of administration prior 
to the appointment of another 
against whom he claimed a prefer¬ 
ence, the question of preference is 
properly before the appellate court. 
—Cooper V. Cooper, 88 N.E. 341, 43 
Ind.App. 620. 

Ths rights of Isgatsss to take na- 
&sr a will are not matters in Issue 
on an appeal from an order appoint¬ 
ing an executor, except in so far as 
disqualiflcatlon of the executor is 
shown.—In re Forrest’s Estate, 119 
P.2d 1023, 48 Cal.App.2d 847. 

61. Mass.—^Hayden v. Keown, 122 
N.E. 264, 232 Mass. 259, certiorari 
denied Keown v. Hayden, 40 S.Ct. 
10, 260 U.S. 661. 68 L.Ed. 1196. 

A iBotloa to dismiss aa applioatloa 
for administration on grounds not 
shown to .have.been urged below, and 
not filed until three months after 
perfecting the appeal in the supreme 
court, may be properly denied* la 
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, The appellate court is precluded from consider¬ 
ing issues or dontentions not raised in the original 
proceedings for appointment and accordingly the 
objection that a petitioner for letters of adminis¬ 
tration did not sign his petition^^ or that letters 
were issued without due notice to all persons inter¬ 
ested^^ cannot be made for the first time on ap¬ 
peal; nor may a party complain of alleged error in 
the findings of fapts where such corrections as were 
asked were granted in the court below.*® So also 
the fact that a party alleged the necessity of admin¬ 
istration in his petition for appointment precludes 
him, on appeal from an order appointing another, 
from raising the question of the necessity of ad¬ 
ministration.®® 

An order not appealed from is not before the ap¬ 
pellate court for review;®^ and a motion for ap¬ 
pointment which was never acted on by the trial 
court will be considered by the reviewing court as 
abandoned.®® 

Academic questions pertaining to the appointment 
need not be considered by the appellate court.®® So, 
where a party could not have sustained an appeal 
from the judgment below, it was immaterial that 


his motion for a continuance was overruled.^® Er¬ 
ror assigned on the trial court’s refusal to sustain 
objection to one petition for appointment will not 
be considered where another petition was before 
the trial court which was sufficient to give it ju- 
risdiction.71 

d. Hearing on Appeal 

In some Jurltdlctions, the appellate court may try 
the matter de novo on the iaauea made In the lower court, 
but In others the review is purely appellate In character, 
on the proofs made below. The appellate court will give 
effect to such presumptions as are warranted by the 
state of the record. 

In some jurisdictions the matter may be tried de 
novo in the appellate court."^® In such case the 
court has only power to render such judgment or 
order as the lower court might have made,*^® and 
trial de novo may be had only on issues made by 
the litigants in the lower court, so that amendments 
to the pleadings which inject new issues before the 
appellate court should not be allowcd.'^^ On the 
other hand, where the jurisdiction of the court of 
review is strictly of an appellate character, the re¬ 
view must be on the proofs which were before the 
trial court,and the appellate court cannot receive 


view of such delay.—Mowry v. Lath¬ 
am, 40 A. 236. 341, 20 H.I. 786. 

ea. La.—Succeaaion of Lewis, 189 
So. 118. 192 La. 734—Succession of 
Coco, 165 So. 646, 184 La. 144. 
Vailurs to dsmur 

Appellant, not demurring to oppo¬ 
sition to his appointment as adminis¬ 
trator, cannot urge its insufficiency 
to put his competency in issue.—In 
re Ingram's Estate, 279 P. 208, 99 
Cal.App. 660. 

Oomparatlvo morlts of caadidatos 

The court to which an appeal is 
taken from an order granting letters 
of administration ought not to take 
into consideration, in deciding on 
such appeal, the comparative merits 
of the grantee and of the party who 
opposed him as candidates for the 
office, unless it appears by some evi¬ 
dence from the record that a mo¬ 
tion for the appointment of such 
opposing party was substantially 
made in the court below.—Bohn y. 
Sheppard. 4 Munf. 403, 18 Va. 403. 

63. Neb.—In re Graff, 126 N.W. 
1091, 86 Neb. 536. 

64 . N.Y.—In re Nesmith, 1 N.Y.S. 
843. 

05. Conn.—Appeal of EVa, 104 A. 
238, 93 Conn. 86. 

66 . La.—Succession of Damico, 99 
So. 862, 156 La. 1036. 

07. Wis.—In re Richardson’s Estate, 
282 N.W. 686, 229 Wls. 426. 
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Order fixing time for appeal and hlU 
of exceptions 

Wls.—In re Richardson's Estate, 282 
N.W. 685, 229 Wis. 426. 

68. Tenn.—Orabb v. Cole, 84 S.W.2d 
597, 19 Tenn.App. 201. 

69. S.C.—In re Touman's Estate, 
163 S.E. 884, 165 S.C. 837. 

TO. Ga.—Sutherland v. Barker, 132 
S.E. 119, 35 Ga.App. 42. 

71. Wash.—In re Mason's Estate, 66 
r.2d 310, 189 Wash. 641. 

78. N.M.—In re Miller’s Estate, 88 
F.2d 1116. 39 N.M. 40. 

23 C.J. p 1067 note 9. 

Severable Judgments 
Judgment accepting resignations 
of administrators and judgment ap¬ 
pointing another person os adminis¬ 
trator were severable; hence appeal 
from Judgment appointing adminis¬ 
trator did not require trial de novo 
in district court of both phases of 
proceedings.—Slay v. Davidson, Tex. 
Clv.App., 88 S.W.2d 660, error re¬ 
fused. 

Prior right 

On appeal from probate to district 
court, trial de novo should have been 
had of issue of prior right between 
two claimants to administer estate 
of intestate.—In re Miller's Estate, 
38 P.2d 1116, 39 N.M. 40. 

73. Okl.—In re Copperfield's Estate, 
12 P.2d 490, 168 Okl. 40. 
Xnunaterial evideoyoe is inadmis¬ 
sible.—In re Morgan, 17$ N.W. 606, 
209 Mich. 66. 


Determixation of facts by Jury 

Jury on appeal, determining ques¬ 
tion of fitness of appointee can 
properly consider all proved facts 
and circumstances reasonably lead¬ 
ing to belief that interest of such 
person is adverse to that of estate; 
verdict sustaining Judgment appoint¬ 
ing administrator held not without 
sufficient evidence to support it.— 
Davis v. Davis, 127 S.E. 779. 33 Ga. 
App. 628. 

Directed verdict in favor of appel¬ 
lant claiming right to appointment 
as administrator held proper on trial 
de novo where previously existing 
disqualification had been removed.— 
MeSoley v. Slepkow, 173 A. 124, 64 
R.I. 374. 

Separate findings 

In proceeding for issuance of let¬ 
ters wherein an appeal w’as taken to 
the circuit court after the probate 
court overruled motion to set aside 
appointment theretofore made, where 
there W'as no controversy over the 
facts, circuit court was not required 
to file separate findings of fact and 
conclusions of law.—In re Helm's 
Estate. Mo.App., 136 S.W.2d 427. 
Afilrmaaoe of order on trial de novo 
held proper 

Idaho.—Vaught v. Slruble, 120 P.2d 
269. 

74. Okl.—In re Copperfield’s Estate, 
12 P.2d 490, 168 Okl. 40. 

76. Mass.—Gordon v. Shea, 14 K.B. 
2d 105, 300 Mass. 96. 
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further evidence or award an issue to be tried by a 
jury.7« 

It has been held that the trial court’s findings of 
fact will not be disturbed by the appellate court 
unless they are manifestly erroneous and the 
burden is on appellant to establish that the findings 
and judgment appealed from are against the clear 
weight of the evidence.^* However, where evi¬ 
dence was improperly admitted by the trial court, 
the appellate court will make the finding of fact re¬ 
quired after the elimination of such improper evi- 
dence7® 

Presumptions. The appellate court will make 
such assumptions as are warranted by the state of 
the record.*® In the absence of evidence on which 
the court acted in appointing an administrator, it 
must be presumed on appeal that the person appoint¬ 
ed was a proper person to act as administrator.*^ 
The appellate court will also presume that a trial 
court which dismissed the petition for lack of ju¬ 
risdiction did not decide the merits of questions in¬ 
volved;** and, where a contest was dismissed be¬ 
cause of insufficiency of interest to intervene as a 
party, the reviewing court in passing on such ques¬ 
tion will conclusively presume the truth of the facts 
alleged in the contest.** 


A motion by appellee to dismiss the appeal is 
made too late where filed after the case was argued 
and submitted to the court.*^ 

0 . Disposition of Oause 

The decielon of the lower court with reepeet to the 
appointment of an executor or admlnletrator will be af¬ 
firmed If eorreot, or may be modified eo far ae Inooreect, 
but a dleeretlonary order or appointment will not be In¬ 
terfered with In the abeenee of manifest abuse of discre¬ 
tion. An erroneous decision will be .reversed so far as 
needful, the eaee being remanded to permit the mak¬ 
ing of the proper appointment, although, according to 
some decisions, the appellate court may direct the ap¬ 
pointment of a particular person or make the appoint¬ 
ment Itself. 

The lower court’s decision as to the appointment 
of an executor or administrator will be affirmed by 
the appellate court, if correct, or it may be modi¬ 
fied by it so far as it is incorrect.** Unless the de¬ 
cree of appointment was unwarranted on the record 
or was inconsistent as a matter of law with the 
facts reported, the appellate court will permit the 
decree to stand,** and it will not interfere with a 
discretionary order in the absence of a demonstra¬ 
tion of manifest abuse of discretion.**^ So the ap¬ 
pellate courts are not disposed to set aside an ap¬ 
pointment regularly made by the court or judge ex¬ 
cept where the latter has clearly abused the wide 
discretion which the law confides to it or him.** 


QualUloatioaB of oscontor 
In Nebraska the province of the 
clerk of the superior court ie to pass 
on the qualifleation of an executor, 
subject to the right of the superior 
court to review his Judgment on ap¬ 
peal, and subject to the right of ap¬ 
peal to the supreme court as to mat¬ 
ters of law only.—In re Gulley's 
Will, 118 S.E. 839, 186 N.C. 78. 

N.T.—Devin v. Patchln, 26 N.T. 
441. 446. 

23 C.J. p 1067 note 10. 

77. S.C.—Ex parte Blizzard, 193 S. 
E. 633. 

Weiglit aad oredlblUty of testimony 

The appellate court will not pass 
on the credibility of witnesses before 
the trial court and the weight to be 
given to their testimony.—Manire v. 
Burt, Tex.Civ.App., 121 S.W.2d 630, 
error refused. 

Bomloile of dooedsnt 
Lower court’s findings of fact as 
to domicile of decedent on grant of 
letters of administration, if sup¬ 
ported by competent evidence, is 
conclusive.—Tyer v. J. B. Blades 
Lumber Co., 124 S.E. 306, 188 N.C. 
268. 

7a Okl.—Secrest v. Secrest, 36 P.2d 
67, 168 Okl. 676. 

76. N.V^In re Lucey’s Estate, 28 
N.T.S.2d 808, 260 App.Dlv. 986, re- 
argument denied 24 N.Y.S.2d 1012, 
260 AppJDiYs 1028, 


80. R.I.—Eckilson v. Greene, 1 A. 2d 
117, 61 R.I. 394. 

OrouBds for dlsmissliig appeal 
Where record did not show grounds 
on which superior court dismissed an 
appeal from probate court, reviewing 
court would assume that appeal was 
dismissed on grounds relied on by 
appellee to sustain such dismissal.— 
Eckilson V. Greene, supra. 

Proof of BomSaatloa 

Where trial court rejected petition 
for letters of administration of ap¬ 
pellant, claiming to be nominee of 
deceased's surviving widow, appel¬ 
late court would presume, in support 
of the order, that no proof that ap¬ 
pellant's nomination was genuine 
was made, in absence of record 
showing evidence taken at the hear¬ 
ing.—^In re Woodcock's Estate, Cal. 
App., 120 P.2d 96. 

81. Mass.—Copeland v. Shapley, 100 
N.E. 1080, 214 Mass. 132. 

88. R.I.—Eckilson v. Greene, 1 A.2d 
117, 61 R.I. 394. 

83. Tex.—Balfour v. Collins, 26 S. 
W.2d 804, 119 Tex. 122, answer to 
certified question conformed to, 
Clv.App., 27 8.W.2d 186. 

84. La.—Succession of Coco, 171 So. 
70, 186 La. 901. 

86. Or.—In re Workman's Estate, 66 
P.2d 1395, 166 Or. 388, rehearing 
denied 68 P.2d 479, 166 Or. 883. 
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assignmeats held aot to preaeat er¬ 
ror 

Utah.—In re Smith's Estate, 40 P.2d 
180, 86 Utah 606. 

88, Ala.—MePry v. Casey, 101 So. 
449, 211 Ala. 649. 

Mass.—Gordon v. Shea, 14 N.E.2d 
106, 300 Mass. 96. 

Weight of evldeaoe 
Appellate court will weigh evi¬ 
dence, but will not reverse trial 
court's Judgment determining Juris¬ 
dictional facts unless clearly against 
weight of evidence.—Franklin v. 
Beard, 42 P.2d 836, 171 Okl. 264—An¬ 
derson V. Jackson, 41 P.2d 816, 170 
Okl. 612. 

Pladiag supported by evideaoe 

The finding that one named as exe¬ 
cutor is not "suitable" as he is re¬ 
quired by statute to be will not be 
disturbed on appeal, where It rests 
on adequate evidence.—In re Holter- 
man's Estate, 282 N.W. 132, 208 
Minn. 619. 

87. N.Y.—In re Johnston's Will, 299 
N.Y.S. 43, 164 Misc. 412. 

BuUag oa api>lloatioa to retract re- 
aaaelatioa of appotataieat 
N.Y.—In re Johnston's Will, supra. 

88, Cal.—In re Woodcock's Estate, 
App., 120 P.2d 96. 

Hawaii.—^In re Maalo's Estate, 81 
Hawaii 97. 

Ind.—^Haughey v. Haughey, 127 N.E, 
464, 78 Ind.App. 818. 
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An appeal from a decree refusing: to grant letters 
testamentary will be dismissed where it does not 
appear that the will has been admitted tQ probate.^^ 

On the other hand, an erroneous order, judgment, 
or decree will be reversed,®® although such action 
will not be taken where only harmless error occur¬ 
red in the proceedings below,® ^ or where the rul¬ 
ing of the court below was more favorable to ap¬ 
pellant than he had a right to expect.®® 

Ordinarily the appellate court will reverse an 
erroneous judgment only so far as may be needful, 
once more remanding the cause so that the lower 
court may proceed to exercise a sound discretion 
in making the due appointment accordingly;®® and 


§ 64 

it has been held that the abatement of appeal pro¬ 
ceedings by the death of the person appointed as 
administrator does not entitle the court to appoint 
his successor on such appeal.®^ According to a 
few decisions, however, the remand may be 'with 
directions to appoint a particular person,®® and un¬ 
der at least one statute the appellate court may it¬ 
self make the appointihent which it deems proper.®® 

The appellate court’s decision is determinative of 
issues disposed therein with respect to furthar pro¬ 
ceedings in the cause ;®^ but it cannot finally pass 
on the validity of claims asserted by or against de¬ 
cedent’s estate.®® 

Where a widow applied for letters of adminis- 


lowa.—^In re Rush's Estate. 284 N.W. 
278, 211 Iowa 722. 

La.—Succession of Viraets, 162 So. 
53, 182 La. 491—Succession of Eb- 
erle, 99 So. 464, 155 La. 603. 

Mass.—Osborne v. Craia, 146 N.E. 

263, 251 Mass. 169. 

Mont.—In re Rinio’s Estate. 30 P.2d 
803, 96 Mont. 344—In re Welscher's 
Estate, 250 P. 447, 77 Mont. 164. 
Utah.—In re Smith’s Estate. 40 P.2d 
180, 85 Utah 606—In re Slater's 
Estate. 184 P. 1017. 65 Utah 262. 

23 C.J. p 1067 note 12. 

89. Me.—In re Gurdy, 63 A. 322. 101 
Me. 73. 

90. La.—Succession of Coco, 171 So. 
70. 186 La. 901. 

Minn.—In re Betts' Estate, 243 N.W. 
58, 185 Minn. 627, reversina in part 
240 N.W. 904, 185 Minn. 627. 
Paxtloular avouads for rorsrsal 

(1) Exclusion of material evi¬ 
dence.—Beeman v. Jones, Tex.Civ. 
App., 102 S.W.2d 490. 

(2) Where, on the application of 
one to be appointed administrator of 
the estate of an intestate, a caveat 
was Hied by another contestina such 
appointment, and prayina that the 
caveator be appointed administrator, 
and the ordinary, after a hearina. 
passed an order vestina administra¬ 
tion in the clerk of the superior 
court of the county where the appli¬ 
cation was made, it was error, on 
appeal by the orialnal caveator from 
this order of the ordinary, for the 
presidina Judae of the superior court 
to dismiss the appeal on the around 
“that there had been no caveat to 
the appointment of the clerk.''— 
Hancock v. Minshew, 86 S.E. 296, 111 
Ga. 843. 

38afaotiV9 reoord 

(1) Where record, on appeal, did 
not disclose what issues were con¬ 
sidered or that hearina was had or 
that testimony was taken or oppor¬ 
tunity afforded to offer testimony, 
appeal would not be dismissed, but 
orders would be reversed and case 


remanded so as to afford the respec¬ 
tive parties an opportunity to have 
matter heard and duly determined.— 
Phillips V. Clark, Md., 6 A.2d 220. 

(2) Record did not support flndina 
that petitioner for administration 
was incompetent for “want of under- 
standina” where findina was predi¬ 
cated only on trial court's opportun¬ 
ity to observe petitioner.—In re Cl¬ 
eese's Estate. 291 P. 193, 210 Cal. 262. 
Demurrer to petition 

On appeal from order sustainlna 
demurrer to petition to set aside pro¬ 
bate proceedinasi court will order 
Judament dismissina petition set 
aside, but will not order probate pro- 
ceedinas set aside on theory that no¬ 
tices of hearina were improperly 
posted, where court was confined to 
facts set out in petition to set aside 
for information as to location of no¬ 
tices posted.—In re Phillips' Estate. 
44 P.2d 699, 86 Utah 358. 

Decision not deforabls 

Appellee in suit opposina his ap¬ 
pointment was not entitled to have 
court defer its decision of removal 
and remand case to await action of 
district court on provisional account 
of administrator as administrator ad 
interim and on the rule of certain 
heirs, to be placed in possession.— 
Succession of Coco, 171 So. 70, 185 
La. 901. 

91. Mont.—In re Meyer’s Estate, 15 
P.2d 846, 92 Mont. 474. 

Tex.—Aldana v. Aldana, Civ.App., 42 
S.W.2d 661. error dismissed. 
Improper admission or snolusion 
of evidenoo may under the circum¬ 
stances fall to constitute reversible 
error. 

Mich.—In re Corby's Estate, 203 N. 

W. 877, 231 Mich. 235. 

Tex.—^Aldana v. Aldana, Civ.App., 42 
S.W.2d 661, error dismissed. 
Bsssrvation of rsliag on s>vldsnos 
On application for letters of ad¬ 
ministration, that court reserved rul¬ 
ing on admissibility of testimony ov¬ 
er objection, promising to disregard 
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inadmissible testimony, was held 
harmless to opponent.—In re Myer's 
Estate, 15 P.2d 846, 92 Mont. 474. 

98 . Ga.—Popwell v. Nall, 107 S.E. 

364. 27 Ga.App. 97. 

9& Md.—Horton v. Horton, 145 A. 

365. 157 Md 127. 

Okl.—In re Barrett's Estate, 72 P.2d 
482, 181 Okl. 262. 

23 C.J. p 1068 note 13. 

Xn XTorth Carolina 

(1) Judge after reversing clerk’s 
order appointing administrator had 
no Jurisdiction to appoint another 
of his own selection, since appoint¬ 
ment by clerk was not “civil action" 
or “special proceeding" within stat¬ 
ute authorizing Judge to render final 
Judgment In such cases; cause 
should have been remanded by court 
for further proceedings.—In re Sty- 
ers' Estate, 164 S.E. 123, 202 N.C. 715 
—23 C.J. p 1068 note 13 [a] (1). 

(2) Formerly the appellate court 
had Jurisdiction to make the appoint¬ 
ment on reversing the action of the 
lower court.—Blunt v. Moore, 18 N.C. 
10 . 

94 . La.—Succession of Coco, 164 So. 
326, 183 La. 517. 

95. Pa,—Cause's Estate, 1 Ohest.Co. 
105. 

Wyo.—In re Barrett, 138 P. 865, 141 
P. 96, 22 Wyo. 281. 

9€L La.—Bossu's Succession, 38 So. 
878, 115 La. 1>3. 

97. La.—Succession of Coco, 165 So. 
646, 184 La. 144. 

Vallura to obsarvo Judgment 
Where, on prior appeal, an admin¬ 
istrator was directed to be appointed, 
a refusal by the trial court to enter 
an order substituting him for the 
acting administrators until they had 
fully settled their account is error. 
—State v. Superior Court for King 
County, 201 P. 25, 117 Wash. 376. 

98 . Tex.—Ragsdale v. Prather, Civ. 
App., 132 S.W.2d 625, error re¬ 
fused. 
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tration on her hushand^s estate, and asked that if 
she could not be appointed by reason of disabilities 
the letters be issued to another person selected by 
her, it was no ground for dismissing her appeal 
from the judgment of the ordinary awarding ad¬ 
ministration to a person other than the one named 
by her that the person so named was the security 
on her appeal bond.^^ It has been held that an ad¬ 
ministratrix who has been duly appointed should 
not be removed on a dilatory appeal from the order 
of appointment, unless she is indemnified against 
liability for acts properly performed by her as ad¬ 
ministratrix before the date of the filing of the pe¬ 
tition to enter an appeal.^ 

§ 65. Costs 

A party falling In his application for a euratorshlp, 
and ono contesting In bad faith petitioner's right to 
appointment, have been required to pay costs. The de¬ 
cedent's estate has been held not chargeable with the 
expense of litigating relative rights to letters. 

It has been held that a party failing in his ap- 
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plication for a curatorship must pay costs,^ and, 
where the probate court finds that a party to a pro¬ 
ceeding to appoint an administrator did not act in 
good faith in contesting the petitioner’s right to the 
appointment, costs are properly awarded against 
such contestant.’ The right to costs on appeal from 
a decision as to the appointment of executors and 
administrators depends on the provisions of the ap¬ 
plicable statute.^ It has been held that the estate 
of the decedent cannot be charged with the expense 
incident to parties’ litigating their relative rights to 
letters of administrationbut there is also author¬ 
ity holding that where the appeal proceeding is 
abated by the death of the party appointed, thus de¬ 
priving other parties ordered to pay costs of the 
opportunity to set aside the order, liability for costs 
of the appeal may be imposed on the estate.’ 

A judgment for fees of an attorney who was not 
a party to the litigation should be rendered in fa¬ 
vor of the party employing him and not in his own 
favor. ^ 


D. QUALIFICATION AND FAILURE TO QUALIFY OB ACT 


§ 66. Oath 

An executor or adminletrator le generally required to 
take an oath of office, preecribed by statute, before en¬ 
tering on hie duties. One who acts as idminletrator can¬ 
not escape liability by failure to take the oath. 

As a general rule an executor or administrator is 
required, before entering on his duties as such, to 
take an oath of office prescribed by statute,’ but 
informalities in the taking of the oath are regarded 
with lenience.® Where a contested will has been 
admitted to probate, it is neither requisite nor prop¬ 
er to insert in the oath of the executor a clause 
averring that the will is the true last will and tes¬ 
tament of the testator.^® 


The taking and filing of the oath is an accept¬ 
ance of the office.^ ^ but one who takes charge of an 
estate as administrator cannot escape liability by 
reason of his having failed to take the oath and 
file the bond required by law.^’ Letters of admin¬ 
istration are presumptive evidence that the requi¬ 
site oath has been taken,and that letters were 
not issued until the duty was performed.^’ 

§ 67. Bond 

a. Requirement 

b. Amount 

c. Sureties 


99. Ga.—^Headman ▼. Rosa, S3 Ga. 
468. 

1. Mass.—^Nash v. Whitcomb, 114 
N.E. 669. 225 Mass. 487. 

M. La.—Succession of Miller, 88 So. 

185, 146 La. 903. 

28 C.J. p 1068 note 22. 

Counsel fees and costs as expendi¬ 
tures recoverable by representative 
against estate see infra |§ 223-228. 
& N.T.—In re Clark, 15 N.T.S. 370. 
4i La.—finccession of Miller, 88 So. 
185. 146 La. 903. 

gi Utah.—In re Plngree's Estate, 26 
P.2d 987, 82 Utah 437, 90 A.L.R. 96. 
Sb La.—Succession of Coco, 164 So. 
826. 188 La. 517. 

7. Utah.-^lii re Pingree's Estate, 25 
P.2I1 987, 82 Utah 437, 90 A.L.R. 96, 

fl. Tex.—Reed v. Harlan, Civ.App., 
108 S,W«2d< 216. error refused. 

28 C.J. p 1068 note 24. 


I Ohaatfe to penaeaeBt status 

Temporary administrator, on be- 
I Ing made permanent administrator, 
! must take new oath as permanent 
administrator.—Reed v. Harlan, Tex. 
Civ.App.. 103 S.W.2d 236, error re¬ 
fused. 

Where the statute does not-ssquirs 

an executor to take an oath as such, 
the fact that he does not take an 
oath will not affect his right to 
maintain an action to collect assets 
of the estate.—^Leahy y. Haworth, 
Neb., 141 F. 860, 78 aC.A. 84, 4 L.R. 
A..N.S., 657. 

9. Tex.—Caddell v. Lufkin Land A 
Lumber Co.,^ Com.App., 266 S.W, 
897, affirming Civ.App., 284 S.W. 
.188. 

28 C.J. p 1068 note 26. 

Jbaeh of oaptliMi 

Where an oath Sled by the adminie* 
trator contained a recital, *1 am the 
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same person mentioned In the above 
letters of administration," and was 
at one time attached to the letters 
of administration, the oath was suf¬ 
ficiently identified as the one re¬ 
quired, regardless of a lack of cap¬ 
tion identifying the oath.—Moe v. 
Judd. 208 P. 82, 121 Wash. 14. 
la N.J.—In re Maxwell. 8 N.J.Eq. 
611. 

28 C.J. p 1069 note 26. 

11. N.T.—Seaman v. Jamison, 181 
N.T.S. 166, 146 App.DiT. 428. 

IS, Idaho.—^Harris v. Coates, 69 P. 
475. 8 Idaho 491. 

13. La.—Craig's Heirs v. Frost Lum¬ 
ber Industries, 120 So. 709, 10 La. 
App. 541. 

28 C.J. p 1069 note 29. 

14. La.—Brooks v. Walker, 8 La. 
Ann. 160. 

N.Y.—^Dayton v. Johnson, 69 N.T. 
419. 
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d. Form and requisites 

c. Effect of failure to provide, or cancel¬ 
lation of, bond 

f. New or additional security 

g. Proceedings 

h. Relief or protection of sureties 

a. Bequirement 

(1) Of executors 

(2) Of administrators 

(1) Of Executors 

(a) In general 

(b) Circumstances in which bond prop¬ 

erly required 

(a) In General 

Th« general rule is that an * executor must give 
bond, although some statutes leave the requirement with¬ 
in the court’s discretion, while others dispense with it; 
but the court is usually empowered to dispense with this 
requirement where the will provides that no bond need 
be given, and it may permit the executor to furnish only 
a limited bond where he is residuary legatee. 

Although the necessity of a bond is ordinarily 
dispensed with in the case of an executor under 
some statutes,at least where the will does not ex¬ 
act a bond,^® the general rule is that an executor 
must give a bond for the faithful performance of 
his trust,unless, as will appear, the testator by his 
will has dispensed with such security. 


§ 67 

The bond is for the benefit of all interested in the 
testator's estate, and not merely for those who ask 
for security.!® Some statutes requiring executors 
to give bond have been regarded as mandatory,!® 
but others have been regarded as directory merely, 
leaving it within the discretion of the court to dis¬ 
pense with security under some circumstances.®® 

Security may be required of an executor after 
letters testamentary have been issued without 
bond,®! and, indeed, it has been held that it is only 
after letters have been granted to an executor that 
the probate court acquires jurisdiction to compel 
him to give security.®® 

Effect of testamentary provisions dispensing with 
security. The general rule, above stated, that an 
executor must give a bond docs not ai)ply where the 
testator by his will has dispensed therewith.®® 
However, a testamentary provision that the execu¬ 
tor need give no bond or need have no sureties on 
the bond given merely empowers the court to dis¬ 
pense with the bond or sureties which it would oth¬ 
erwise be its duty to require in case the court 
deemed it prudent to do so, but does not deprive 
the court of power to require the executor to give 
bond or sureties if this is deemed necessary or pru¬ 
dent, or some person interested in the estate de¬ 
mands it ;®^ although the testator's directions in this 
respect will be regarded unless good reason to the 


IB. Pa.—In re Walker’s Estate, 17 
Pa.Dl8t. & Co. 713, 14 Erie Co. 128. 
23 C.J. p 1069 note 34. 

JLbseace of olalmg 

Executor Is not required to give 
bond, where there are no debts due 
from succession and no property in 
possession thereof claimed by other 
persons; right to appointment with¬ 
out bond is not affected by fact that 
in succession was Included succes¬ 
sion of testator's predeceased wife, 
aince, when wife’s succession con¬ 
sists only of community property, it 
Is administered by, and rights of 
lier heirs settled in, her husband’s 
succession.—Succeston of Rassat, La. 
App., 157 So. 412. 

IB. S.C.—Evans v. Adams, 185 S.E. 
57, 180 S.C. 214. 

17. Ky.—Hopkins v. Howard’s Bx’x, 
99 S.W.2d 810, 266 Ky. 685. 

Miss.—Brown v. Franklin, 127 So. 
561, 157 Miss. 88. 

N,Y. —In re Qimbel’s Estate, 29 N. 

T.8.2d 288, 176 Misc. 781. 

‘Tex.—National Surety Corporation v. 
Ladd, 116 S.W.2d 600, 181 Tex. 296, 
reversing In re Turner’s Estate, 
Civ.App., 94 S.W.2d 1204-~Land v. 
Land, Civ.App., 40 S.W.2d 207, er¬ 
ror refused. 

:28 C.J. p 1069 note 86. 


Liability on bond see infra 8 If 044- 
987. 

English rule see 23 C.J. p 1069 notes 
31-33. 

Beaeoaable oonstmotlon of statute 

Statute requiring executors to exe¬ 
cute bonds to state and prescribing 
terms thereof must be given reason¬ 
able and effectual construction.— 
Neighbors v. Beck, 159 A. 748, 162 
Md. 362. 

Except for the reasons speollled 

by statute executors cannot be called 
on to furnish bonds.—Sandford v. 
Bronx Boro Builders, 161 N.Y.S. 975, 
176 App.Div. 384—23 C.J. p 1069 note 
35 [e]. 

18. N.Y.—Holmes v. Cock, 2 Barb. 
Ch. 426. 

19. U.S.—Wall v. Bissell, Ind., 8 S. 
Ct. 979, 126 U.S. 382, 31 L.Ed. 772, 
construing Indiana statute. 

23 C.J. p 1069 note 37. 

90. Ark.—Dillen v. Fancher, 126 S. 

W.2d 110, 197 Ark. 995. 

23 C.J. p 1069 note 88. 

The olezk has no gnoh diacretioA 
but must always take bond and se¬ 
curity when he issues letters.—^Dil- 
len v. Fancher, supra—^Bankhead v. 
Hubbard. 14 Ark. 298. 

8L Cal.— In re White, 68 Cal. 19. 
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Kan —In re Dennis’ Estate, 68 P.2d 
1083. 1085, 146 Kan. 121, quoting 
Corpns Juris, and appeal dismissed 
Keach v. McDonald. 58 8.Ct. 147, 
302 U.S. 647, 82 L.Ed. 502. 

Okl.—In re Dillard’s Estate, 88 P.2d 
639, 184 Okl. 534, 121 A.L.H. 947. 

88. Pa.—Harberger’s App., 98 Pa, 
29. 

Tex.—Daniels v. Jones, Civ.App., 224 
S.W. 476, errpr refused. 

83. Ky.—Hopkins v. Howard’s Ex’x, 
99 S.W.2d 810, 266 Ky. 685. 

Ohio.—Tieman v. Smith, 30 Ohio N. 

r.,N.S.. 644. 

23 C.J. p 1069. note 36. 

A direotioa in a will that no sure¬ 
ties shall be required does not re¬ 
lieve the executors of the necessity 
of giving their personal bonds.— 
Hammond v. Wood, 10 A. 623, 16 II.I. 
566. 

84. Ala—Rudulph v. Hodo, 153 So. 
238, 228 Ala. 170. 

Ark.—Dillen v. Fancher, 126 S.W.2d 
110, 197 Ark. 996. 

Ga.—Powell v. Smith, 174 S.E. 841. 
178 Ga. 737. 

Kan.—In re Dennis’ Estate, 68 P.2d 
1083, 146 Kan. 121, appeal dis¬ 
missed Keach v. McDonald, 58 S. 
Ct. 147, 302 U.S. 647. 82 LJBML 602. 
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contrary is made to appear.^^ Where a bond is 
required by the court notwithstanding direction to 
the contrary, it may continue to exercise such dis¬ 
cretion with respect to abandoning or discontinuing 
the requirement on application by the executor.^® 

Limited bond where executor is residuary legatee. 
When the executor is residuary legatee and it ap¬ 
pears that so extensive a security is not needful for 
the protection of any person interested in the es¬ 
tate, the usual bond may be dispensed with, and the 
executor allowed at his option to give a bond with 
condition merely to pay all funeral charges, debts, 
legacies, and statutory allowances.27 By giving 
such a bond the executor, as appears infra § 944, 
conclusively admits assets sufficient to pay debts, 
legacies, and allowances, and binds himself and sur¬ 
eties absolutely in the penal sum to pay accordingly, 
even though the estate should prove insolvent. It 
has been held that the whole estate passes to the 
residuary legatee when the bond is given and the 
administration thereupon terminates,2® but there is 
also authority for the view that the bond does not 
vest the assets in the residuary legatee, or close the 
administration, in any such sense as to prejudice 
other legatees or creditors.^® Such a special bond 
cannot be canceled or surrendered and a bond in 
common form substituted after the lapse of consid¬ 


erable time from the date when an inventory should 
in ordinary course have been filed.®® The bond is 
not invalidated, so far as the conditions contained 
therein are lawful, by the addition of unnecessary 
or illegal conditions, such as a requirement that the 
executor account.®^ 

(b) Circumstances in Which Bond Properly 
Required 

Clreumatancei under which a bond la properly re¬ 
quired of the executor Include nonreaidence, financial 
circumataneea affording Inadequate aecurlty for due ad- 
mlnlatratlon, conduct ahowlng a want of fidelity, and 
actual or threatened waate or miamanagement of the ea- 
tate; the existence of facta rendering a bond necesaary 
la for the determination of the Judge In the exerclae 
of hla diacretion. 

Reasons which may or must lead to a person 
nominated as executor being required to give bond 
include the fact that he is a nonresident,®® that he 
is insolvent,®® and that his financial circumstances 
are precarious®® or not such as to afford adequate' 
security for the due administration of the estate.®® 
On the other hand, it has been held that mere pov¬ 
erty of an executor does not render security neces¬ 
sary,®® nor is such security required by the fact that 
the executor's property is not equal to the value of 
the estate,®*^ especially if his property exceeds the 
amount which he will probably have in his hands 


Ky.—^Hopkins v. Howard's Ex'z. 99 
S.W.2d 810, 266 Ky. 686. 

La.—Succession of Bankston, App., 
166 So. 900. 

23 C.J. p 1070 note 48. 

Xnlo applioablo to bond for aoarcsl- 
dent esoentor 

N.Y.—In re Gimbel's Estate, 29 N.T. 
S.2d 283, 176 Mlsc. 781. 

Statutory provlsiOM coastmed 

(1) Statutory requirement of bond 
of executor, relieved therefrom by 
will, is only on a Judicial ftndingr that 
estate is likely to be wasted to preju¬ 
dice of some person interested there¬ 
in.—^Naugrher v. Hinson. 100 So. 221, 
211 Ala. 278. 

(2) Statute requiring executor to 
give bond under some circumstances, 
even though testator states none is 
required, is not for benefit of credi¬ 
tors only.—Brown v. Franklin, 127 
So. 661, 167 Miss. 38. 

20. Ala.—^Rudulph v. Hodo, 153 So. 
238, 228 Ala. 170. 

Ark.—^Dillen v. Fancher, 125 S.W.2d 
110. 197 Ark. 995. 

Ohio.—^Tieman v. Smith, 30 Ohio N. 
P.,N.S., 644. 

Pa.—^In re Walker's Estate, 17 Pa. 

Dist & Co. 718, 14 Brie Co. 128. 
Wash.—In re Passage's Bstote, 210 
P. 870, 122 Wash. 249. 

28 C.J. p 1070 note 49. 


Xa Xsw York 

(1) No bond can be required of 
an executor in contravention of the 
terms of the will, where the fiduciary 
has qualified and is acting as such.— 
In re Berardlnl, 270 N.Y.S. 182, 241 
App.Div. 753—In re Kennedy's Es¬ 
tate. 266 N.Y.S. 883, 149 Mlsc. 188— 
Matter of Chisholm's Estate, 263 N. 
Y.S. 423, 147 Mlsc. 99—In re Van 
Deusen's Will, 181 N.Y.S. 880, 111 
Mlsc. 74. 

(2) However, direction in will that 
executrijc serve without bond was 
held inapplicable after widow com¬ 
pleted duties as executrix and 
turned over assets of estate to her¬ 
self as widow and as trustee for 
remaindermen.—^In re Ross' Estate, 
273 N.Y.S. 63, 151 Misc. 366. 

26. Okl.—In re Dillard's Estate, 88 

P.2d 639, 184 Okl. 634, 121 A.L.R. 

947. 

Btatvtss hsld inappUeahls 

Statutes dealing with release on 
application of surety of executors or 
administrators were inapplicable to 
limit executrix* application to be re¬ 
lieved from retaining bond which 
county court, in its discretion, had 
required, where circumstances war¬ 
ranted discontinuance.—In re Dil¬ 
lard's Bstate, supra. 


[ Estate, 279 N.W. 904, 284 Mich. 
I 683. 

23 C.J. p 1070 note 42. 

28. R.I.—Bowler v. Emery, 70 A. 
7, 29 R.I. 310. 

23 C.J. p 1070 note 44. 

29. Mich.—In re Vedder, 81 N.W. 
366, 122 Mich. 439. 

23 C.J. p 1070 note 46. 

30. R.I.—Adams v. Central Falls 
Prob. Ct., 58 A. 782, 26 R.I. 239. 

23 C.J. p 1070 note 46. 

31. R.I.—Central Falls Prob. Ct. v. 
Adams, 60 A. 769, 27 R.I. 97, 8 
Ann.Cas. 1028. 

38. N.Y.—In re Gimbel's Estate, 29 
N.Y.S.2d 283, 176 Misc. 781. 

N.C.—In re Dexter's Estate, 189 N. 

Y.S. 366, 116 Mlsc. 17. 

23 C.J. p 1071 note 60. 

33. Pa.—^In re Walker's Estate, 17 
Pa.Dist. & Co. 713, 14 Erie Co. 128. 

23 C.J. p 1071 note 61. 

34. Ga.—Powell v. Smith, 174 S.E. 
341, 178 Oa. 737. 

23 C.J. p 1071 note 52. 

35. Ark.—^Dlllen v. Fancher, 126 8. 
W.2d 110, 197 Ark. 996. 

23 C.J. p 1071 note 68. 

32. N.C.—Fairbalm v. Fisher, 67 N. 
C. 890. 

37. N.Y.—^Mandeviile v. Mandeville. 
8 Paige 476. 


27. Mich.—Greenberg . Mosley's 

982 



88 C.J.S. 

unadministered at any one 

A bond is also properly required where the con¬ 
duct of the executor shows a want of fidelity in the 
execution of the trust,3® or where he has wasted or 
mismanaged the estate, or there is reasonable ground 
for apprehending that he will do so.*® However, 
where the person committing such waste is by the 
will entitled to immediate possession of all the prop¬ 
erty, and it is not shown that there were any debts, 
the executor cannot be required to give bond.*i 

The existence of facts rendering a bond necessary 
is for the determination of the probate judge in the 
exercise of his discretion,*^ and a surrogate under 
a state of facts warranting exercise of the power to 
revoke letters testamentary and direct and control 
the conduct of an executor, may, as a condition of 
not exercising such power, compel the executor to 
give a bond.*3 

(2) Of Administrators 

An administrator Is universally required to give 
bond. 
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It is the universal rule to require an administra¬ 
tor to give bond,** and the fact that the estate of a 
decedent is insignibcant in value, the principal as¬ 
set being a claim alleged to be due for the wrong¬ 
ful death of deceased, is not ground for exempting 
an administrator from giving bond.*® 

b. Amount 

Tho amount of the bond should conform to the pro¬ 
vision of the statute, and such discretion as remains In 
the court with respect to fixing or reducing the amount 
should be exercised with regard to the circunMtances of 
the estate. The value of all assets within the admin¬ 
istration should usually be Included In computing the 
value of the estate on which the penal sum Is based. 

The amount of the penalty of an executor's or 
administrator’s bond must conform to the provi¬ 
sion of the statute, the amount usually being fixed 
with reference to the estimated value of the es¬ 
tate.** It has been held that, if the bond is given 
for more than is required by law, it is void as to 
the surplus only.**^ 

Statutory provisions for modified security in stat- 
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38. N.T.—Mandeville v. Mandevllle. 
supra—Martin v. Duke, 5 Redf. 
Surr. 697, criticizing- Freeman v. 
Kellogg, 4 Redf.Surr. 218. 

39. N.J.—Holcomb v. Coryell, 12 N. 
J.Bq. 289. 

7allura to Ilia lavaatozar 

However, where will relieved exe¬ 
cutors of giving bond, filing inven¬ 
tory or reporting to the courts, fail¬ 
ure to file inventory was not a dere¬ 
liction material to legatee’s applica¬ 
tion to require executors to give 
bond.—Bowie v. Phenix-Girard Bank, 
185 So. 363, 237 Ala. 44. 

40. Ky.—Hopkins v. Howard’s Ex’x, 
99 S.W.2d 810, 266 Ky. 685. 

23 C.J. p 1071 note 68 . 

^^atodsagarad" iatarast 

Beneficiary’s interest is not *'en- 
dangered”, within statute fixing this 
as condition of requiring bond, un¬ 
less prejudicial waste is likely to 
result.—Farmers’ Bank & Trust Co. 
v. Borroughs, 114 So. 909, 217 Ala. 
97. 

A boad will aot ba raqaizad wbara 

it does not appear that the executor 
is wasting or misapplying the assets, 
and there is no well grounded appre¬ 
hension of such action.—Dillen v. 
Fancher, 126 S.W.2d 110, 197 Ark. 
995<--23 C.J. p 1071 note 68 [fj. 

41. Ga.—Pass v. Pass, 192 S.E. 64, 
66 Ga.App. 69. 

43. Ark.—Dillen v. Fancher, 126 S. 

W.2d 110, 197 Ark. 995. 

Kan.—In re Dennis* Estate, 68 P.2d 
1083, 1086, 146 Kan. 121, quoting 
Oozpaa Jaiis, and appeal dismissed 
Keach v. McDonald, 68 S.Ct 147, 
302 U.S. 647, 82 UBd. 602. 


Okl.—In re Dillard’s Estate, 88 P.2d 
639, 184 Okl. 534, 121 A.I 4 .R. 947. 
23 C.J. p 1071 note 69. 

43. Kan.—In re Dennis* Estate, 68 
P.2d 1083. 1085, 146 Kan. 121 , quot¬ 
ing Oozpus dtizis, and appeal dis¬ 
missed Keach v. McDonald, 68 S. 
Ct. 147, 302 U.S. 647, 82 L.Ed. 602. 

N.Y.—Matter of Wrischmann, 80 N. 
T.S. 789, 80 App.Div. 620. 

44. U.S.—The Dinseed King, D.C.N. 
Y., 48 F.2d 311, affirmed, C.C.A., In 
re Spencer Kellogg & Sons, 62 F.2d 
129, certiorari granted Spencer 
Kellogg & Sons v. Hicks, 62 S.Ct. 
126. 284 U.S. 610, 76 L..Ed. 622, re¬ 
versed on other grounds The Lin¬ 
seed King, 62 act. 460, 286 U.S. 
602, 76 L.Ed 903. 

Mo.—Leahy v. Mercantile Trust Co., 
247 S.W. 396, 296 Mo. 661. 

Ohio.—U. S. Fidelity & Guaranty Co. 
V. Decker, 171 N.E. 333, 122 Ohio 
St. 285, 68 A.L.R. 1638. 

23 C.J. p 1072 note 61. 

Bond of: 

Administrator de bonis non see in¬ 
fra 9 1022 . 

Administrator with the will an¬ 
nexed see infra § 1033. 

Public administrator see infra i 
1051. 

Temporary or special administra¬ 
tor see infra 9 1037. 

A foreign ooasul who is appointed 
administrator of the estate of a cit¬ 
izen of the country which he repre¬ 
sents must ordinarily give bond. 
Mass.—In re Wyman, 77 N.E. 379, 
191 Mass. 296, 114 Am.S.R. 601. 
N.Y.—Matter of D’Adamo, 144 N.Y.S. 

429, 169 App.Dlv. 40. 

23 CJ. p 1072 note 61 [e], 
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I Temporary admiaistmtor, on being 
I made permanent administrator, must 
I give new bond as permanent admin¬ 
istrator.—Reed v. Harlan, Tex.Clv. 
App., 103 S.W.2d 236, error refused. 
Statate held maadatory 

Provision of statute requiring ad¬ 
ministrator to furnish bond in ten 
days from appointment is manda¬ 
tory—Dixon V. Davis, La.App., 165 
So. 407. 

45. Nev.—In re Bailey. 103 P. 232, 
31 Nev. 377, Ann.Ca8.1912A 743. 

46b Okl.—^Wacoche v. Moss, 288 P. 
955, 143 Okl. 288. 

Tex.—Land v. Land, Civ.App., 40 S. 

W.2d 207, error refused. 

23 C.J. p 1072 note 63. 

Amoaat named by testator 

Although testator requests that 
bond be given by his executor in a 
stated amount, court must fix the 
amount of the bond in accordance 
with statutory requirement for bond 
of double the value of the estate, 
since court has no discretion to fol¬ 
low testator’s request except where 
testator dispenses altogether with 
necessity of bond.—Tieman v. Smith, 
30 Ohio N.P..N.S., 644. 

Xrregnlazlty ia Inventory 

Irregularity, if any, in executrix* 
inventory declaring contested itemr 
therein was not claimed as part of 
estate, did not invalidate statutory 
bond equaling valuation of estate in¬ 
cluding such item.—Land v. Land, 
Tex.Civ.App., 40 S.W.2d 207, error 
refused. 

47. La.—^Denys v. Armitage, 6 Mart 
629. 
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ed circumstances, that is, for a smaller bond than is 
usually required, are strictly construed,^^ and mod¬ 
ified security cannot be taken on any terms ex¬ 
cept those provided for in the statute;^® however, 
a provision authorizing the acceptance of a limited 
bond covering only the amount necessary to pay 
debts, taxes, and assessments, where the will ex¬ 
cused the executor from giving bond, has been held 
to apply to a case where the will required nominal 
bond.s® 

Discretion of court Under some statutes the 
amount of the bond is left to the discretion of the 
court, to a certain extent and within certain lim¬ 
its but the court must give due consideration to 
the circumstances of the estate in balancing the re¬ 
quirements that adequate security be afforded and 
that estate funds should not be wasted in payment 
of premiums for an excessive bond,52 and it has 
been held error to require a bond for more than 
double the estimated value of the property.®® 

Considerations governing in fixing amount. In 
computing the value of the estate on which the 
penal sum is based, property personally possessed, as 
well as choses in action and all other property to 
the actual possession of which decedent was enti¬ 
tled as legal owner, should be considered,®^ and the 
whole amount of assets, not the surplus of assets 
over debts, furnishes the criterion;®® but security 
should not be required on an estimate of more prop¬ 
erty than that which the local administration will 


cover,®® and it is the value of the p/^opcrty, and 
not the amount of the claims which governs in fix¬ 
ing the amount of the bond.®^ 

Exempt property which does not form any part 
of the estate of decedent should not be considered,®® 
nor should property of the legal title to which de¬ 
cedent divested himself in his lifetime, whether such 
transfer was procured by fraud or otherwise,®® al¬ 
though the latter has been held not a hard and fast 
rule, since in some cases the main object of tak¬ 
ing out letters is to recover property fraudulently 
conveyed.®® Where property has been pledged, only 
its value in excess of the debt for which it is pledged 
should be considered.®^ 

When the administrator has a clear and vested in¬ 
terest in a part of the fund, it has been held proper 
to consider only the residue in fixing the amount of 
the bond.®® 

The estimated or appraised value of the estate 
is not conclusive in fixing the penalty of the ad¬ 
ministration bond, but, if the estimate is not cor¬ 
rect, the amount of the penalty will be fixed ac¬ 
cording to the actual value of the estate.®® 

In cdse of joint administration. The bond to be 
required from one of several coexecutors or co- 
administrators is to be fixed in view of the actual 
amount of the fund, and cannot be reduced by rea¬ 
son of an arrangement between him and his col¬ 
leagues by which they assume the exclusive control 


4a N.T.—Le Roy’s Estate, 6 N.T.S. 
666, 16 N.Y.Clv.Proc. 343, 1 Conn. 
Surr. 491, disapprovincr Allen’s Es¬ 
tate, 7 N.Y.Clv.Proc. 169, 3 Dem. 
Surr. 63. 

23 C.J. p 1072 note 64. 

49. N.Y.—Week’s Estate, 1 N.Y.Clv. 
Proc. 164. 

50. Md.—Neighbors v. Beck, 169 A. 
748, 162 Md. 362. 

51. Md.—Neighbors v. Beck, supra. 
N.Y.—In re Gimbel's Estate. 29 N. 

Y.S.2d 283. 176 Mlsc. 781. 

23 C.J. p 1073 note 70. 

A Boaresldeiit eseontor need not 
g'ive bond in full amount of estate 
as required by statutory provisions 
applicable to other administrators, 
but amount is within discretion of 
court.—'In re Gimbel’s Estate, supra. 
Bond for legacy 

Where former decree directed that 
certain legacy should be retained by 
executors until legatee posted bond, 
which she flailed to do, issuance of 
letters to such legatee as substitute 
fiduciary will be conditioned on her 
filing bond in amount Including such 
sum, since she will not be permitted 
to circumvent dlrectton of court in 


that regard.—in re Ayvasian’s Es¬ 
tate, 275 N.Y.B. 123, 153 Misc. 467. 

68. N.Y.—In re Gimbel's Estate, 29 

N.Y.S.2d 283, 176 Mlsc. 781. 

Amomit held excessive 

In a case where executors had 
entered on their duties, and account¬ 
ed for all moneys coming to their 
hands, and disbursed the assets of 
the estate pursuant to the terms of 
the will, with the exception of the 
payment of part of the legacies, the 
balance due on which, if anything, 
after applying a fund admitted to be 
in the hands of the executors, could 
be determined only by an accounting 
between the executors and legatees, 
a decree of the orphans’ court re¬ 
quiring the executors to give bond 
in a sum five times more than the 
amount shown to remain in their 
hands for the faithful performance 
of their duties was held unjustified, 
as being an excessive amount even 
If the court was correct in requiring 
bond.—^In re Woolsey, 69 A. 463, 67 
N.J.Eq. 574, reversed on other 
grounds 62 A. 686. 68 N.J.Bq. 768. 

68. R.I.—Sarle v. Scituate Prob.* 

Ct, 7 R.I. 270. 

Tex.—^In re Bowden, 38 Tex. 780. 
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6A Okl.—Wacoche v. Moss, 288 P. 

966. 143 Okl. 288. 

23 C.J. p 1073 note 73. 

Property held by govenunext 
Value of personal property belong¬ 
ing to estate, held by secretary of in¬ 
terior, cannot be excluded in deter¬ 
mining amount of administrator’s 
bond.—Wacoche v. Moss, supra. 

66. N.Y.—Senior v. Ackerman, 2 
Redf.Surr. 302. 

66L N.J.—Lewis v. Grognard, 17 N. 
J.Eq. 425. 

67. La.—^Weeks' Succession. 29 So. 
219, 104 La. 673. 

6a Tex.—In re Bowden, 33 Tex. 730. 
23 C.J. p 1073 note 78 [a]. 

69. N.Y.—Peck v. Peck, 8 Dem.Surr. 
648. 

ea N.Y.—In re Pilley, 20 N.T.S. 427, 
1 Pow.Surr. 234. 

81. Cal.—In re Kidd, Myr.Prob. 239. 

ea N.Y.—Cotterell v. Brock, 1 
Bradf.Surr. 148. 

23 C.J. P 1078 note 80. 

ea La.—Weeks’ Succession 29 So. 

219, 104 La. 678. 

28 C.J. P 1078 note 81. 
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and responsibility of the trust.** 

R€dt$etion of amount According to some deci¬ 
sions, the cdurt may exercise the prerogative of 
reducing the amount of the bond where the con¬ 
dition of the estate and the circumstances justify 
such reduction.®* It has been held, however, that 
the bond will not be reduced for a cause which 
could have been urged on the application to require 
bond,®* and that, after the amount of the bond has 
once been fixed, it cannot be reduced by showing 
that property of the succession has been sold at 
less than its inventoried value, that the assets have 
been reduced by the payment of debts, and that 
the debts presently due do not require for their pay¬ 
ment a bopd as large as that furnished.®^ 

The statute may permit a reduction of the amount 
of the bond by depositing securities belonging to 
the estate with a designated public officer to be held 
subject to the order of the personal representative 
countersigned by the surrogate.*® 

c. Sureties 

Compliance muat be had with statutory provlaiona for 
the furnishino of auretiea on the bond of an executor or 
adminlatrator, including mattera aa to number of auretiea, 
who may be auretiea, requiaite financial condition, and 
Juatification aa to auch condition. 

As a general rule, under statutes providing for the 
giving of bond by an executor or administrator, 
compliance must be had with provisions for the fur¬ 
nishing of sureties on such bond, usually two or 
more in number;®® but the fact that a bond is ac¬ 
cepted without sureties, or without the requisite 
number of sureties, does not render the appointment 
invalid,*^® unless the defect is made a fatal one by 
statute.71 A bond which divides up the penal lia¬ 
bility of sureties so as to limit it to a fixed amount 
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for each is not favored, but such a bond if approved 
holds good.7a 

IVho may be sureties. Who may or may not be 
sureties is a matter of statutory regulation, which 
must be followed.'^® Sureties are usually required 
to be residents of the state,although they need 
not reside in the county where letters are grant¬ 
ed;*^* but it has been'Tield that in the absence of 
any statute expressly requiring that the sureties be 
residents of the state a bond is not invalidated by 
the fact that all the sureties are nonresidents.^® 

It has been held that a husband or wife may be 
surety on an administration bond of his or her 
spouse,but there is also authority for the view 
that the wife of an administrator should not be ac¬ 
cepted on his bond.^® 

Attorneys at law have been declared not compe¬ 
tent to be sureties on administration bonds-J® but 
it has been held that an administrator’s bond where¬ 
on one of the sureties is a practicing attorney is at 
most voidable.®® 

Corporations having the necessary power under 
charter or statute may be accepted as sureties on ad¬ 
ministration bonds,®i and a corporation authorized 
by statute to become sole surety for the faithful 
performance of any trust, etc., has been held a 
sufficient surety on an executor’s bond, although a 
prior, general statute required two sureties;®® but 
a statute requiring that an executor or administra¬ 
tor shall give a surety company as bondsman has 
been held invalid.®® 

Sufficiency. Each surety ought to be worth at 
least the amount of the penalty of the bond over 
and above all debts and property exempt from exe¬ 
cution,®* but the acceptance of an insolvent surety 


64 . N.Y.—Senior v. Ackerman. 2 
Redf.Surr. 302. 

65 . Okl.—In re Dillard's Estate, 88 
P.2d 639. 184 Okl. 634. 121 A.UB. 
947. 

23 C.J. p 1073 note 83. 

66. N.T.—In re Pllley, 20 N.Y.S. 427, 
1 Pow.Surr. 234. 

67 . La.—Weeks' Succession. 29 So. 
219, 104 La. 673. 

23 C.J. p 1073 note 86. 

68. N.Y.—In re Lubln, 178 N.Y.S. 
777. 109 Misc. 474. 

23 C.J. p 1072 note 68. 

66. Ark.-r-Dillen v. Fancher. 126 S. 

W.2d 110, 197 Ark. 995. 

23 C.J. p 1074 note 87. 

English rule see 28 C.J. p 1074 note 

86 . 

Ttk Ohio.—Slagle v. Bntrekin. 10 N. 

B. 675, 44 Ohio St 687. 

28 aj. p 1074 note 88. 


71. Pa.—McWilliams v. Hopkins. 4 
Hawle 382. 

78. Mass.—Baldwin v. Standish. 7 
Cush. 207. 

73. Iowa.—Cuppy V. Coffman, 47 N. 

W. 1005. 82 Iowa 214. 

23 C.J. p 1074 note 91. 

74w Ga.—Jones v. Smith, 48 S.B. 134, 
120 6a. 642. 

23 C.J. p 1074 note 96. 

Requirements in England as to real* 
donee see 28 C.J. p 1074 notes 92- 
94. 

78. Ga.—Barksdale v. Cobb, 16 6a. 
18. 

76i Ky.—Rutherford v. Clark, 4 
Bush 27. 

S.C.—Jones v. Jones, 46 S.C.L. 623. 

77, N.Y.—Matter of Grove, 18 N.Y. 
St 179, 6 Dem.Surr. 869, 18 N.Y. 
Civ.Proc. 267. disapproving Me- 
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Master’s Estate, 12 N.Y.Clv.Proc. 
177. 

78. La.—^Weeks' Succession, 29 So. 
219. 104 La. 573. 

76. Iowa.—Cuppy v. Coffman, 47 N. 

W. 1005, 82 Iowa 214. 

23 C.J. p 1074 note 1. 
aa N.Y.—Matter v. Helnze. 163 N.Y. 
S. 416. 97 Misc. 525, appeal dis¬ 
missed 163 N.Y.S. 1119. 

81. Ind.—Barricklow v. Stewart, 63 
N.E. 316. 31 Ind.App. 446. 

23 C.J. p 1074 note 3. 

88. Pa.—Commonwealth v. Miller, 46 
A. 921. 196 Pa. 230. 

8& Ohio.—State v. Robins. 78 N.E. 
470. 71 Ohio St. 273. 69 L.R.A. 427, 
2 Ann.Cas. 486. 

23 C.J. p 1074 note 5. 

84L N.Y.—Sutton v. Weeks, 6 Redf. 
Surr. 353, 

23 C.J. p 1076 note 6. 
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does not invalidate the appointment.^^ Approval of 
the sureties by the court or judge may be required.^^ 

Justification, In some jurisdictions sureties have 
been required to justify as to their pecuniary re¬ 
sponsibility,^7 but it has been held that an execu¬ 
tor’s bond is not such an official bond as will fall 
within the provision of a statute that all sureties on 
official bonds shall make justification under oath of 
their pecuniary responsibility,although the judge 
may require sureties to justify if there is any rea¬ 
sonable doubt of their responsibility.^^ Sureties are 
usually permitted to prove their sufficiency by their 
own oath as in the qualifying of bail, and it then 
devolves on the opponent to show insufficiency, if 
he can, by cross-examination or evidence aliunde.®® 

Who may object, A person not interested in the 
assets of an estate of a decedent cannot raise any 
question as to the sufficiency or legality of the sure¬ 
ty on an administrator’s bond which has been ac- 
cepted.®! 

Indemnification of sureties, A pledge of assets 
of the estate to secure a surety against loss is con¬ 
trary to public policy and void.®® 

d. Form and Bequisitea 

It it sufficient and neeettary that there be sub¬ 
stantial compliance with etatutory requirements as to 
the form and requisites of an executor’s or administra¬ 
tor’s bond, such at with respect to naming of the obligee, 


proper execution of the Instrument, end> approval and 
filing of the bond by and with the proper officer and 
within the proper time. A bond which Is defective as a 
statutory bond may be upheld as a common-law bond. . 

The form and requisites of an executor’s or ad¬ 
ministrator’s bond .are usually prescribed by stat¬ 
ute,®® the provisions of which must be considered 
as written into the bond, regardless of its actual 
terms.®^ A substantial compliance with the statu¬ 
tory requirements is, however, usually deemed suf¬ 
ficient, and mere informalities or immaterial omis¬ 
sions will not necessarily invalidate the bond or de¬ 
feat the appointment,®® nor will the fact that a 
bond contains conditions and recitals in addition to 
those required by statute invalidate it;®® and even 
though the bond is fatally defective as a statutory 
bond it may be upheld as a common-law bond,®*^ and 
the appointment of the representative will not be a 
nullity, but may be effective as being de facto and 
voidable only.®® 

Joint or several bonds. Under a statute authoriz¬ 
ing the probate court to prescribe the forms of 
bonds to be given by executors, the court may, when 
there are two or more executors, require a joint 
bond, or several bonds, as it may deem proper.®® 

Obligee, The bond is usually executed with the 
state or the judge of probate and his successors as 
obligee;^ but where the will requires executors to 
give security the bond should run to the legatees.® 


86. La.—Hcrrlman v. Janney. 31 La. 
Ann. 276. 

86. Me.—Mathews v. Patterson, 42 
Me. 257. 

23 C.J. p 1076 note 6. 

Approval of bond generally see In¬ 
fra subdivision d of this section. 

87. Iowa.—^Foley v. Hamilton, 67 N. 
W. 439, 89 Iowa 686. 

N.Y.—Matter of Thompson, 19 N.T. 

St. 900, 6 Dem.Surr. 56. 

86L Mich.—Bissell v. Probate Judge, 
24 N.W. 886, 58 Mich. 237. 

89. Mich.—Carpenter v. Probate 
Judge. 12 N.W. 197, 48 Mich. 318. 

90. Miss.—Ross V. Mims, 16 Miss. 
121 . 

23 C.J. p 1075 note 12. 

91. Ga.—Jones v. Smith, 48 S.13. 134, 
120 Ga. 642. 

98 . U.B.—Jennings v. Smith, D.C. 
Ga., 232 F. 921, reversed on other 
grounds 238 F. 48, 151 C.C.A. 124, 
certiorari denied 87 S.Ct. 899, 243 
U.S. 636, 61 L.Ed. 940. 

98. Ark.—Meyer v. Fidelity & De¬ 
posit Co. of Maryland, 122 S.W.2d 
686, 197 Ark. 418. 

Iowa.—In re Durey’s EsUte, 245 N. 

W. 236, 216 Iowa 267. 

28 C.J. p 1076 note 15. 

JL pereonel lK»d must be given by 
an executor or administrator, and a 


bond executed by a third person, in 
which the executor or administra¬ 
tor does not join, is not sufficient.— 
Hammond v. Wood, 10 A. 623, 15 K. 
1. 566—Townsend v. Hazard, 9 RJ. 
264. 

94. Iowa.—In re Durey’s Estate, 246 
N.W. 236, 216 Iowa 257. 

96. Ark.—Meyer v. Fidelity & De¬ 
posit Co. of Maryland, 122 S.W.2d 
686, 197 Ark. 418. 

Neb.—In re Hoferer’s Estate, 216 N. 
W. 826, 827, 116 Neb. 249, citing 
Corpus Juris. 

Wash.—Moe v. Judd, 208 P. 82, 121 
Wash. 14. 

23 C.J. p 1076 note 16. 

A bond is not invalidated byi 

(1) Failure to correctly entitle the 
court in which the proceedings were 
pending.—Moe v. Judd, supra. 

(2) Omission of the amount of the 
penalty.—Soldini v. Hyams, 6 La. 
Ann. 661—23 C.J. p 1076 note 16 
tb]. 

(3) The omission of conditions re¬ 
quired by law does not invalidate 
the bond; it binds the obligors to 
the extent of the legal and unexcep¬ 
tionable conditions which it contains. 
—Tost V. Ramey, 48 B.SI. 863, 108 Ya. 
117. 


96. Md.—State v, Talbott, 128 A. 
908, 148 Md. 70. 

23 C.J. p 1076 note 17. 

Unauthorliod ooaditious rejected as 
surplusage 

Ark.—Meyer v. Fidelity & Deposit 
Co. of Maryland, 122 S.W.2d 686, 
197 Ark. 418. 

Mo.—^Woods V, State, 10 Mo. 698. 
Waiver of privilege 

Where executor excused by will 
from giving bond has privilege of 
giving special limited bond if a bond 
is nevertheless required by the court 
to protect creditors, no objection can 
be raised if he waives such privi¬ 
lege and gives a general bond not so 
limited.—State v. Talbott, 128 A. 908, 
148 Md. 70. 

97. Neb.—^In re Hoferer’s Estate, 
216 N.W. 826, 827, 116 Neb. 249, 
citing Corpus Juris. 

23 C.J. p 1076 note 18. 

98. Neb.—In re Hoferer’s Estate, 
supra, citing Corpus Juris. 

23 C.J. p 1076 note 19. 

9A R.I.—Chamberlain v. Anthony, 
48 A. 646, 21 R.I. 831. 

1. W.Va—H ensley v. Copley, 11 S. 
E.2d 766. 

28 C.J. p 1076 note 21. 

a. N.Y.^ulllvan's Will, Tuck.Surr. 
94. 
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A bond naming no obligee is void, since it is neither 
a statutory nor a common-law bohd.^ 

Execution. Where sureties are necessary, the 
bond should be signed and executed by both the 
principal and the sureties.^ It is usually considered 
that the signature of the principal is necessary to 
give validity to the bond for any purpose, and until 
signed by him it is not binding on the sureties, al¬ 
though they have signed it;® but the rule seems to 
be otherwise as to joint and several bonds.® The 
signature of the principal in the body of the instru¬ 
ment is a sufficient signing by him,7 and a bond may 
be valid even though it was signed by the admin¬ 
istrator before his appointment.® An administra¬ 
tor may execute the bond by an attorney in fact.® 

A bond is binding on the sureties by whom it is 
signed even though they are not named in* the body 
of the instrument,^® and it will bind them even 
though their names were signed by a third person, 
without authority, if they acquiesced in his act;^^ 
but a mere expression of willingness to become a 
surety is not sufficient to render a person liable as 

such.^2 

Approval. It is frequently required that the bond 
be approved by the probate court or judge, or 
other proper officer,although it has been held 
that approval is not essential to the validity of the 
bond,i^ and that the lack of approval will not in¬ 
validate the letters of administration.^® A written 
approval has been required,l® but it has been con¬ 
sidered not essential that the approval be indorsed 
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on the bond,and prima facie evidence of approval 
is furnished by the signing, sealing, and delivering 
of an administration bond, in the absence of specific 
statute requirement beyond this.^® So also there is 
a sufficient approval of the bond where an order has 
been made reciting that bond with good and suffi¬ 
cient security has been given and directing that let¬ 
ters issue,1® or reciting that an appointment as ad¬ 
ministrator has been accepted and that the admin¬ 
istrator has, with^ his sureties, executed a bond, all 
of which is approved by the court.®® 

An approval of the bond dated on the day when 
the will was first presented for probate has been 
held sufficient;®! and, on the other hand, although 
the statute provides that if the executor shall fail 
to give bond within a certain time after probate the 
court may grant letters testamentary to others, the 
court can approve a bond given by an executor aft¬ 
er the expiration of such time.®® 

Filing. It has been required that the bond be 
filed,®® but the failure of the principal to file the 
bond as required by law does not affect the liability 
of the surety.®^ 

Time for giving bond. Where the statute does 
not fix the time within which a bond must be fur¬ 
nished, it is sufficient that it be filed within a rea¬ 
sonable time after entry of the order requiring the 
bond; it need not be filed before such order.®® It 
has been held within the discretion of the court to 
extend the time within which bond must be fur- 


3. Neb.—Tidball v. Tounx. 78 N.W, 
507, 58 Neb. 261, 76 Am.S.R. 98. 

Va.—Cowl inf? v. Nansemond County, 
6 Rand. 349, 27 Va. 349. 

4. Cal.—Weir v. Mead. 36 P. 667, 
101 Cal. 125, 40 Am.S.R. 46. 

N.H.—^Heydock v. Duncan, 43 N.H. 
95. 

5. Cal.—Weir v. Mead, 36 P. 667, 101 
Cal. 126, 40 Am.S.R. 46. 

23 C.J. p 1077 note 25. 

6. Mont.—^Kenck v. Parchen, 67 P. 
94. 22 Mont. 619, 74 Am.S.R. 626. 

7. Mont.—^Kenck v. Parchen, supra. 

a Iowa.—Morris v. Chicago. R. I. & 
P. R. Co., 23 N.W. 143, 65 Iowa 727, 
64 Am.R. 39. 

9. Tex.—Hall v. Monroe, 27 Tex. 
700. 

la Ala.—Orimmet v. Henderson, 66 
Ala. 521. 

23 C.J. p 1077 note 29. 

II. Ark.—State v. Hill. 8 S.W. 401, 
50 Ark. 458. 

la La.—Canah etc., Co. v. Grayson, 
4 La.Ann. 611. 

la Iowa—Morris v. Chicago, R. 1. 


& P. R. Co., 23 N.W. 143, 66 Iowa 
727, 64 Am.R. 39. 

23 C.J. p 1077 note 32. 

Approval of sureties see supra sub¬ 
division c of this section. 

AsBistaat register of probate was 
held authorized to examine and ap¬ 
prove executrix’s bond.—Everett 
Trust Co. V. Waltham Theatre 
Amusement Co., 166 N.E. 831, 267 
Mass. 350. 

Approval by olerk; oollatoral attack 

“The act of the clerk of the county 
court in receiving and approving the 
bond of an administrator or executor 
constitutes a Judgment having all 
the dignity and force of a Judgment 
of a court of general Jurisdiction, 
which cannot be the subject of col¬ 
lateral attack.”—^Frasier v. Copen, 
121 S.E. 60S, 96 W.Va. 482. 

14. Mo.—Brown v. Weatherby, 71 
Mo. 162. 

23 C.J. p 1077 note 33. 

15. Wis.—Cameron v. Cameron, 16 
Wis. 1, 82 Am.D. 662. 

23 C.J. p 1077 note 84. 

16. Me.—^Austin v. Austin, 60 Me. 
74, 79 Am.D. 697—^Mathews v. Pat¬ 
terson, 42 Me. 257. 
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17. Ky—Chesapeake &, O. R. Co. v. 
Banks, 136 S.W. 286, 142 Ky. 746. 

23 C J. p 1077 note 37. 

18. Md.—Wilson v, Ireland, 4 Md. 
444. 

19. Ga.—Ford v. Adams, 43 Ga. 340. 
90. Ky.—Chesapeake & O. R. Co. v. 

Banks. 135 S.W. 286, 142 Ky. 746. 

81. Mass.—Wells v. Child, 12 Allen 
330. 

23 C.J. p 1077 note 41. 

82. Wis.—Schnorenberg v. Schnor- 
enberg, 137 N W. 752, 150 Wis. 637. 

83. Ala.—Miller v. Gee. 4 Ala. 369. 
Ga.—Richardson v. Whitworth, 30 

S.E. 673, 103 Ga. 741. 

Delivery suttoient 

Where an administrator’s bond was 
placed by the principal in a desk 
where other probate papers were 
kept, such desk being in the office 
of the probate Judge, and under his 
control, the delivery was sufficient. 
—Brown v. Weatherby, 71 Mo. 162. 

94. N.Y.—^Haywood v. Townsend, 28 
N.Y.S. 617, 4 App.Div. 246. 

85. Tex.— Land v. Land, Clv.App., 
40 S.W.2d 207, error refused. 
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nished but under other authority furnishinfr the 
bond within the time specified is mandatory and a 
failure to do so renders the appointment void.*? 

a. Effect of Failnre to Provide^ or OanoOUstion 
of, Bond 

Although there Is some authority to the contrary, the 
common view Is that failure to give bond renders an ap¬ 
pointment not void, but merely voidable; nor does mere 
cancellation of the bond revoke an appointment. 

Effect of failure to give bond. The common view 
is that the failure of an executor or administrator 
to give bond does not render his appointment void, 
but merely renders it voidable, so that the acts of 
the representative are valid so long as the letters 
remain in force nor will such failure relieve 
from liability as administrator.^^ Where an admin¬ 
istrator was appointed without compliance with a 
statute requiring administrators to give bond before 
entering upon their duties, the defect was cured by 
the giving and approval of the bond after objee* 
tion had been raised in a proceeding brought by the 
administrator as such.30 Nevertheless, there is au¬ 
thority for the view that letters of administration 
are void if the administrator fails to give bond, or 
if the bond is not valid,the administration being 
suspended and this would certainly seem to be 
the case where the administrator is appointed to 
take office on his executing and filing a bond,^^ un¬ 
der which circumstances failure to give a bond with¬ 
in a reasonable time gives the court the right to 


disregard and set aside its order of appointment i^d 
appoint another administrator.^^ Thp rule has been 
followed that an executor becomes functus officio 
if he fails to furnish the bond required of him with¬ 
in a specified time after service of the order on 
him.*6 

Effect of cancellation of bond. After an admin¬ 
istrator has qualified by giving bond, his appoint¬ 
ment is not revoked by the mere cancellation of the 
bond.8« 

f. MTew or Additional Security 

Under a number of statutes, the court may In Its 
discretion direct that new bonds or additional security be 
furnished In such amount as It deems necessary. If the 
Interest of the estate requires such action, as where 
some new situation arises; but the court cannot com¬ 
pel an executor or administrator to furnish additional 
security, having only the power to direct him to do so 
on pain of being deprived of office for noncompllance. 
Such new bond Is not a substitute for an existing one, 
but constitutes additional security. 

Under a number of statutes, new bonds or addi¬ 
tional security are required to be furnished by the 
executor or administrator in certain cases where the 
interest of the estate requires it, and especially 
where some new situation arises, as an increase of 
assets, or the insufficiency of one or both sureties 
since qualification and even after an executor 
has been qualified without a bond, if some change 
in the situation or circumstances of the executor or 
his conduct of the trust appears to render this a 
prudent measure, the court may in its discretion sub- 


ae. Ala.—Gordy v. Kingr. 154 So. 
525. 228 Ala. 532. 

27. La.—Dixon v. Davia, App., 155 
So. 407. 

28. Kan.—Stanley v. Martin, 22 P. 
2d 951. 953, 137 Kan. 894, citing 

Ooxpiui Jurta. 

Neb.—In re Hoferer's Estate. 216 N. 
W. 826, 827, 116 Neb. 249, citing 

Oorpna JUrio. 

Okl.—Mahoney v. McBlmey, 84 P.2d 
600, 602. 184 Okl. 75, citing Oorpu 
JturlB. 

Tex.—Reed v. Harlan, Clv.App., 103 
S.W.2d 236. 240, citing Corpus Ju¬ 
ris, error refused. 

23 C5.J. P 1077 note 45. 

As ground for collateral attack on 
appointment see infra i 76. 
Tsstainsntary rsgnirsmsiit of bond 
V/here the testator's will, while 
directing that the executors furnish 
bonds, did not make their qualifica¬ 
tion or the issuance of letters to 
them conditional on compliance with 
such direction, the failure of the exe¬ 
cutors to give bond did not disqual¬ 
ify them, but merely authorised the 
surrogate to withhold the issuance of 
letters testamentary un^ll a bond 
was furnished.— Sandford T. BMnx 


Boro Builders, 161 N.Y.S. 976, 176 
App.Dlv. 384. 

29. Idaho.—Harris v. Coates, 69 P. 
476. 8 Idaho 491. 

sa Iowa.--In re Wlltsey, 109 N.W. 
776. 135 Iowa 430. 

31. Mo.—Leahy v. Mercantile Trust 
Co., 247 8.W. 396, 296 Mo. 661. 

23 C.J. p 1078 note 47. 

32. N.H.—Davis v. Davis, 66 A. 747. 
72 N.H. 326. 

23 C.J. p 1078 note 47 [a]. 

33. Ala.—Gray y. Cruise, 36 Ala. 
669. 

Cal.—Pryor v. Downey, 60 Cal. 388, 
19 Am.R, 656. 

34. Ala.—Stanley v. Stanley, 81 Bo. 
617, 202 Ala. 661. 

35. La.—Dixon v. Davis,; App., 165 
So. 407—Bobb's Succession, 27 La. 
Ann. 344. 

33, R.I.—Clarke v. Rice, 28 A. 801; 

16 R.I. 132. 

23 C.J. p 1081 note 97. 

37. N.Y.—In re Valionis* Estate, 26 
N.T.S. 540, 176 Mlsc. 110—In re 
Damsky's Estate, 298 N.T.S: 987, 
164 Mlsc. 881. 

Tex—National Surety Colromtlon v. 
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Ladd. 116 S.W.2d 600, 131 Tex. 296, 
reversing In re Turner's Estate, 
Clv.App., 94 S.W.2d 1204—Morris 
V. Williams, Clv.App., 92 S.W.2d 
541, error refused. 

23 C.J. p 1078 note 63. 

Special bond for sale of real estate 
under order of court see Infra 8 
690. 

Xt Is only for th# reasons speolflsd 

In the statute that a new bond may 
be required.—^Wood v. Williams, 61 
Mo. 63. 

Bemovsd administrator 

Court would not require additional 
bond from a removed administrator, 
since such requirement would not 
be practicable.—^Tsaraclis v. Char- 
ackllB, 3 A.2d 725, 176 Md. 28. 

Effect of error 

Where an administratrix married 
and the probate court passed an or¬ 
der requiring her and her husband 
to execute a new bond, the error of 
the court in requiring her to Join In 
the bond did not affect her rights as 
administratrix by virtue of her orig¬ 
inal appointment or deprive her of 
authority, in conjunction with her 
husband, to prosecute a suit on a 
cause of action due to her Intestate. 
—Gftssedy v. Jackson, 45 ICIbi. 887. 
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seqtiently require a bond to be given.** New bonds 
may also be' permitted by substitution upon due pro¬ 
cedure for the prospective relief of those already 
bound.** 

Howeveri if the estate has been completely ad¬ 
ministered, a new bond cannot be required.^* 

The court cannot compel an executor or admin¬ 
istrator to furnish new or additional security its 
power extends only to directing him to do so, leav¬ 
ing him the option to comply with such requirement 
or to be deprived of his office by reason of noncom- 
pliance.^* 

Discretion of Court, Ordinarily the necessity for 
new or additional security is a matter resting in the 
discretion of the court,^* and the exercise of such 
discretion should not be disturbed except in case of 
abuse.^^ The terms of the statute, however, may 
require the court to call for a new bond on estab¬ 
lishment of the circumstances set out in the stat¬ 
ute.^* 

The amount of the new or additional security to 
be required ordinarily rests in the discretion of the 
court.^® In determining the amount, regard ought 
to be had to the value of the estate remaining unad¬ 
ministered, including any accessions thereto beyond 
the original estimate, and to the extent of the avail¬ 
able security still furnished by the original bond 
and the additional security should be made to cover 
all the additional assets and not merely that part to 
which the moving party is entitled.^* A statutory 
requirement that, w'hen a new bond is taken, it shall 
be in like penalty as the first, is satisfied by taking 


two new bonds the aggregate of the penalties of 
which are just equal to the first bond.^* 

Effect of proceedings or order for new security. 
An administrator against whom a motion has been 
made to compel the giving of a new bond has, not¬ 
withstanding the service of notice of such motion, 
the right to prosecute a pending action or do any 
other act having for its direct object the saving of 
the estate from loss or damage, although he would 
not have authority to institute an action after serv¬ 
ice of such notice.** An order requiring an execu¬ 
tor to give security does not have the effect of sus¬ 
pending his right to exercise the functions of his 
office in the interim between the time of his ap¬ 
pointment and the time fixed at which he is to give 
security.*^ 

Execution of new bond, A new bond required of 
an executor or administrator may be executed by 
an attorney in fact duly authorized and where a 
new bond is given for the purpose of adding or sub¬ 
mitting a new surety, it may be executed by the new 
surety alone.** 

Effect of new bond. New bonds, given by an ad¬ 
ministrator after he has previously given bond, are 
not substitutes, but are enforceable as additional se¬ 
curity, the proportion of contribution between the 
sureties being determined by the penalties of the 
several bonds.** 

g. Proceedings 

A proceeding to require eecurity may be Instituted 
by the court of its own motion or by any person inter¬ 
ested in the estate. In such proceedings, various ques¬ 
tions have been adjudicated with respect to jurisdiction 


38. Okl.—In re Dillard's Estate, 88 
P.2d 639, 184 Okl. 684, 121 A.L.R. 
947. 

23 C.Ju p 1078 note 64. 

39. Ill.—People v. Lott, 27 Ill. 216. 
La.—Norris v. Pristoe, 3 La.Ann. 646. 

4a Tex.—Hanlon v. Wheeler, Civ. 
App.. 46 S.W. 821. 

41. Kan.—In re Dennis' Estate. 68 
P.2d 1083, 1086, 146 Kan. 121, quot¬ 
ing Ctozpiis gnria, and appeal dis¬ 
missed Keach v. McDonald, 68 S. 
Ct. 147, 302 U.S. 647, 82 L.S3d. 602. 
28 C.J. p 1079 note 57. 

43. Kan.—In re Dennis' Estate, su¬ 
pra, quoting Corpus Juris. 

*23 C.J. p 1079 note 68. 

Failure to give security as ground 
for removal see infra fi 90. 

4a Kan.—In re Dennis' Estate, su¬ 
pra, quoting Ctorpus Juris. 

28 C.J. p 1079 note 69. 

Corpus Juris stutsmsut quoted at 
length and applied with respect to 
increasing bond of guardian.—^Lide 


V. Fidelity & Deposit Co. of Mary¬ 
land. 4 S.E.2d 263, 266. 191 S.C. 297. 

Petition for additional bond properly 
dismissed 

Md.—Neighbors v. Beck, 159 A. 748, 
162 Md. 362. 

.44. Kan.—In re Dennis' Estate, 68 
P.2d 1083, 1085, 146 Kan. 121, quot¬ 
ing Oorpns Juris, and appeal dis¬ 
missed Keach v. McDonald, 68 S. 
Ct. 147, 302 U.S, 647, 82 L.Bd. 602. 
23 C.J. p 1079 note 60. 

45. Tex.—National Surety Corpora¬ 
tion v. Ladd, 116 S.W.2d 600, 131 
Tex, 296, reversing In re Turner’s 
Estate, Civ.App., 94 S.W.2d 1204. 
4a U.S.—Taylor v. Sherburne, D.C., 
23 F.Ca8.No.l3,805, 1 Hayw. & H. 
106. 

Acquired realty 

Where administratrix was in pos¬ 
session of realty acquired by mort¬ 
gage foreclosure as a salvage opera¬ 
tion, which she was required to re¬ 
tain pending opportunity for ad¬ 
vantageous sale, she should give new 
bond in an amount predicated on 
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reasonable values of equity in the 
realty, deflciency claim against mort¬ 
gagor, any other assets that were 
not presently to be distributed, and 
gross rentals of the realty.—In re 
Valionis' Estate, 26 N.Y.S.2d 540, 
176 Misc. 110. 

47. Va.—^Atkinson v. Christian, 3 
Gratt. 448, 44 Va. 448. 

4a La.—Hardy’s Estate, 16 So. 208, 
46 La.Ann. 1309. 

4a Ill.—People V. Lott, 27 Ill. 215. 

5a Tex.—Hi Ison v. Dillahunty, 38 
Tex. 685. 

51. Ky.—Farmers’ Nat. Bank v. 
MePerren, 11 Ky.L. 183. 

52. Tex.—Hall v. Monroe, 27 Tex. 
700. 

Sa N.Y.—In re Patullo, Tuck.Surr. 
140. 

54. W.Va.—Central Banking A Se¬ 
curity Co. V. U. S. Fidelity A Guar¬ 
anty Co.. 80 S.E. 121, 73 W.Va. 197, 
61 L.R.A..N.S., 797. 

23 C.J. P 1079 note 69. 
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and form of tho proooodlnga, notioo and appaaraneo, 
pleading, proof, and tha order or decree; appeal from the 
court's action as to the bond has boon permitted by some 
authorities, but not by others. 

The court may of its own motion require security, 
either in the first instance or in addition to that al¬ 
ready given, 65 or it may be demanded by any person 
interested in flic estate,5* whether as creditor,57 leg¬ 
atee,5* or distributee ;55 and the devisees under a 
will and remaindermen may be given, by statute, the 
absolute right to require an executor to give bond, 
even though he is acting under a will exempting 
him from giving bond.®® 

Jurisdiction; form of proceedings. Proceedings 
to compel the giving of security by an executor who 
has received letters without a bond, or to compel the 
giving of new or additional security, must be insti¬ 
tuted in a court of competent jurisdiction®^ by pe¬ 
tition, allegation, and answer,®2 or in some cases by 
rule or order to show cause without petition.®® 

Notice and appearance. Where it is deemed nec¬ 
essary that a bond or an additional bond be required 
of an executor, the executor is entitled to notice and 
an opportunity to be heard on the matter.®^ 

Where an estate was unsettled when a new bond 
was required, it was not material that the deceased 
surety's heirs, who were also beneficiaries of the 


estate, did not personally appear in the proceedings 
for a new bond or make any application in their 
own behalf.®® 

Flecking. Averments substantially in the terms 
of the prescribed statutory affidavit respecting the 
petitioner's interest and the necessity of protection 
are sufficient to present the issue as to whether a 
bond should be required.®® 

Where those entitled to monetary legacies, made 
a charge on an estate in remainder, filed a bill in 
equity seeking to compel the remaindermen to pay 
such legacies before the death of the life tenant, and 
the remaindermen were executors of the estate, a 
mere allegation that the executors had not been re¬ 
quired to give bond and that complainants feared 
their rights might be impaired would not justify the 
court in exerting its powers to preserve the es- 
tate.®7 

Objections to necessity for security. In a pro¬ 
ceeding against an administrator by the heirs to 
compel him to give a new bond, he may plead no 
funds in his hands belonging to the estate.®® A 
party who proceeded to trial on an application to re¬ 
quire bond thereby waived the executor's failure to 
file a written defense to the application, if it was 


68. N.T.—^In re Damsky's Estate, 
298 N.T.S. 937. 164 Misc. 381. 

23 C.J. p 1079 note 72. 

Capacity to initlato pzococdinsr 

(1) Irrespective of a person’s ca¬ 
pacity to Initiate proceeding to com¬ 
pel administrator to furnish in¬ 
creased bond, he was privileged to 
call facts to court's attention by pe¬ 
tition, so that court could act on its 
own motion under statute.—In re 
Damsky’s Estate, 298 N.Y.S. 937, 164 
Misc. 381. 

(2) However, it has been held that 
court is without Jurisdiction to re¬ 
quire bond of its own motion in a 
statutory proceeding instituted by 
one having no interest in the estate, 
warranting institution of such pro¬ 
ceeding, since court may so act only 
In a proceeding conducted in compli¬ 
ance with other statutory provisions 
pertaining to action of its own mo¬ 
tion.—Lasswell v. McFarland, 284 S. 
W. 843, 219 Mo.App. 666. 

66. Ala.—^Farmers' Bank & Trust 
Co. V. Borroughs, 114 So. 909, 217 
Ala. 97. 

Miss.—^Prince v. Prince, 93 So. 2*46. 
N.T.—^In re Sweeney’s Estate, 213 
N.T.S. 174, 126 Misc. 869. 

28 CJ. p 1079 note 78. 

A pofson not latesegted in the as¬ 
sets of an estate has no right to 
raise any question as to the suffi¬ 
ciency of legality of the surety on 


an administrator's bond which has 
been accepted by the ordinary. 

Ga.—^Jones v. Smith, 48 S.E. 134, 120 
Ga. 642. 

Pa.—In re Heasley’s Estate, No. 3, 
23 Pa.Dlst. & Co. 658. 

Adopting father of decedent was 
held not an "heir or other person in¬ 
terested in estate" entitled to pro¬ 
ceed to force administrator to fur¬ 
nish bond.—Lasswell v. McFarland, 
284 S.W. 843, 219 Mo.App. 665. 

67. La.^Kranz’s Succession, 39 So. 
594. 116 La. 646. 

23 C.J. p 1080 note 74—40 C.J. p 1476 
note 96 [a]. 

6A N.T.—In re Sweeney's Estate, 
213 N.T.S. 174, 126 Misc. 869. 

23 C.J. p 1080 note 76. 

88. Mo.—^In re Main's Estate, App., 
162 S.W.2d 696, transferred, see, 
146 S.W.2d 697. 

28 C.J. p 1080 note 76. 

Qnantwn of dtstzibntss's shars is 
immaterial.—Farmers’ Bank & Trust 
Co. v. Borroughs, 114 So. 909, 217 
Ala. 97. 

eOi Ala.—Cronk v. Cronk, 42 Bo, 460, 
148 Ala. 837. 

23 C.J. p 1080 note 77. 

61. Xa BTosih OavoUaa Jurisdiction 
to require additional security is vest¬ 
ed in the clerk of the superior court 
as Judge of probate.—^Hunt v. Sneed, 
64 N.C. 180. 


In Pennsylvaiila the right to order 
additional security in cases where 
letters testamentary have been 
granted to nonresident executors is 
vested in the register of wills, and 
not in the orphans’ court.—lllinn’s 
Estate, 21 Pa.Dist. 427. 

68 . Ala.—Farmers' Bank & Trust 
Co. V. Borroughs, 114 So. 909, 217 
Ala. 97. 

23 C.J. p 1080 note 78. 

63. La.—Block v. Bordelon, 2 So. 

833, 39 La.Ann. 872. 

N.J.—Bird V. Wiggins, 36 N.J.Eq. 

111 . 

6A R.I.—Leonard v. Clark, 53 A. 
636. 24 R.I. 470. 

66. Iowa.—Banker’s Surety Co. v. 
Wyman, 120 N.W. 116, 141 Iowa 
674. 

66. Ala.—Farmers’ Bank & Trust 
Co. V. Borroughs, 114 So. 909, 217 
Ala. 97. 

^tfonaatlon and bsllsf 

Averments in bill, on information 
and belief by interested party,, that 
estate was "likely to be wasted to 
the prejudice" of complainant’s in¬ 
terest unless executor was bonded, 
were sufficient—Farmers' Bank A 
Trust Co. V. Borroughs, 114 So. 909, 
217 Ala. 97. 

67. Va.. —^Armentrout v. Armentrout, 
72 S.E. 721, 113 Va 660. 

681 Tex.—^Hanlon v. Wheeler,. Civ. 
App., 46 B.W. 881. 
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necessary for the executor to file such a defense.^^ 

Proof, A sworn petition showing the petitioner’s 
interest in the estate and that such interest is or 
will be endangered for want of security presents a 
prima facie case,70 and places on the executor the 
burden of showing no necessity for a bond.*^^ 

Order or decree. The decree made in the prem¬ 
ises may be opened, vacated, or modified, where suf¬ 
ficient cause is shown.'^2 Where the statute docs 
not expressly require the order for additional se¬ 
curity to be served on the administrator, an admin¬ 
istrator who was present in person and represented 
by attorney at the hearing on the application for ad¬ 
ditional security, and who took an exception to 
the order when it was made, cannot object that 
the order was not served on him.^® In a proper 
case, depending on the results of the suit, the party 
making application to require a bond may recover 
his attorney’s fees as part of the costs, by request 
therefor in the prayer or on costs adjudication.*^^ 

Review, An appeal from the action of the court 
with respect to the bond has been held permissible 
in a number of decisions but others have denied 
the right to such appeal,^^ and it has been held that 
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an order for additional security can be reviewed 
only by certiorari and not by appeal.^7 Even where 
an appeal is allowed, the review will not be extend¬ 
ed beyond the inquiry whether the trial court has 
abused its discretion.^* 

h. Belief or Protection of Sureties 

within the terms applicable statutes, a surety 
may bring proceedings to procure his discharge, reserv¬ 
ing existing rights, or to compel the executor or admin¬ 
istrator to give countersecurity to Indemnify him against 
apprehended loss or else forfeit his office. 

Proceedings may be entertained at the instance 
of sureties, after due notice to all interested, for 
their discharge, reserving existing rights to others, 
so as to compel the executor or administrator to file 
a new bond or else vacate the office."^* In some ju¬ 
risdictions a surety who is in fear of suffering loss 
by reason of his suretyship may obtain an order of 
court requiring the executor or administrator to 
give countersecurity to indemnify him against such 
apprehended loss, in default of which the letters 
testamentary or of administration may be re¬ 
voked;*® but this right is not an incident of the 
contract of suretyship, and it does not exist unless 


69. Ga.—Pass v. Pass. 192 S.E. 64 .1 76. Ala.—Betts V. Cobb. 25 So. 692. 

66 Ga.App. 59. 121 Ala. 164. 

70i Ala.—Bowie v. Phenlx-Glrard * P f®! 

Bank. 185 So. 363, 237 Ala. 44. Xaterlocutory dacrac overruling: de- 


7X. Ala.—Bowie v. Phenix-Glrard 
Bank, supra—Farmers' Bank & 
Trust Co. V. Borrougrhs, 114 So. 909, 
217 Ala. 97. 

avldaaoa not ragnlxlsigr bond 

Evidence was held to sustain de¬ 
cision not to require bond of execu¬ 
trix on grround of dissipation and 
waste of estate.—In re Miller's Es¬ 
tate. 262 P. 646. 146 Wash. 324. 

7a. N.T.—In re Pllley, 20 N.Y.S. 427, 
Pow.Surr. 234. 

23 C.J. p 1080 note 86. 

73. Cal.—Barrett v. Placer County 
Super. Ct., 43 P. 519. Ill Cal. 164. 

23 C.J. p 1081 note 87. 

74. Ala.—Farmers’ Bank & Trust 
Co. V. Borroughs. 114 So. 909, 217 
Ala. 97. 

Whaa eUaat Uabla 

Attorneys must seek their compen¬ 
sation from client, and not from es¬ 
tate. for services rendered In requir¬ 
ing executrix to give bond, if serv¬ 
ices did not inure to benefit of other 
creditors of estate; such matter is 
for the determination of the probate 
court.—^Keith & Wilkinson v. For¬ 
sythe. 16b So. 60, 227 Ala. 666. 

76. Va.—Fairfax v. Fairfax, 7 Gratt. 

36, 48 Va. 36. 

28 C.J. P 1081 note 89. 


murrers of defendants, individually 
and as executors, to petition filed by 
legatee praying for order requiring 
executors to give bond and for other 
relief, was not "appealable order" or 
"decree" within statute authorizing 
appeals from certain interlocutory 
decrees,—Hart v. Greet, 134 So. 668, 
223 Ala. 34. 

77. Cal.—In re MePhee, 101 P. 630, 
10 Cal.App. 162. 

Beqnisitss for osrtiorazl 

Certiorari’ to review a failure to 
require sufficient bond is not a prop¬ 
er remedy in absence of a showing 
of an application made to the pro¬ 
bate court for a new appraisement of 
the estate and for additional bond.— 
Morris v. Williams. Tex.Civ.App., 92 
S.W.2d 641, error refused. 

78. Ark.—Dillen v. Fancher. 126 S. 
W.2d 110, 197 Ark. 996. 

Md.—Pratt v. Hill, 92 A. 543, 124 Md. 
252. 

Bsoozd not ihowintf sstat# 

Where no estate was disclosed in 
record of proceeding in which a bond 
was requested. reviewing court 
would not impute error to trial court 
in denying legatee's petition to re¬ 
quire bond, but would make the de¬ 
cree without prejudice to rights of 
any party in interest to make an 
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application to require bond.—Bowie 
V. Phenix-Girard Bank. 186 So. 363, 
237 Ala. 44. 

79. Tex.—National Surety Corpora¬ 
tion V. Ladd, 115 S.W.2d 600. 131 
Tex. 295, reversing In re Turner's 
Estate, Civ.App., 94 S.W.2d 1204. 

23 C.J. p 1081 note 9.3. 

Discharge of sureties by order of 
court see infra § 960. 

Blgkt to iavoks JarisOiotioa 

Although court of ordinary has 
general Jurisdiction over discharge 
of sureties on administrators' bonds 
and substitution of new sureties, no 
one may invoke that Jurisdiction ex¬ 
cept those specifically authorized by 
statute to do so.—Great American 
Indemnity Co. v. Jeffries, 16 S.E.2d 
135, 65 Ga.App. 686. 

Court must rsquirs a now bond, 

where, under circumstances detailed 
in statute, surety applies to be dis¬ 
charged from liability for future 
acts of executor or administrator.— 
National Surety Corporation v. Ladd, 
116 S.W.2d 600, 131 Tex. 295. revers¬ 
ing In re Turner’s Estate, Civ.App., 
94 S.W.2d 1204. 

60. Tenn.—^Hartford Accident & In¬ 
demnity Co. V. White, 116 S.W.2d 
249, 22 Tenn.App. 1. 

23 C.J. P 1081 note 94. 

Xfesuaaos of suoh order Is aot ob¬ 
ligatory, but court has discretion to 
decline grant of such relief.—^Hart¬ 
ford Accident & Indemnity Co. v. 
White, supra. 
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it is clearly given by law.*i A surety may not seek 
indemnification from third parties under a contract 
which is illegal.^2 

§ 68. Failure to Qualify or Act 

QeneraMyi while heirs may not sue to compel one 
named at executor to qualify or formally renouncCf the 
court may take cognlzanoe of a nominee’s failure to 
qualify as executor or administrator within a reasonable 
time, and appoint another person; but a nominee may 
qualify after the time provided where the failure to 
act within the proper time was not due to his fault. 

An executor named in a will who has failed to 
qualify to act has no authority to bind the estate.** 

In the absence of statute, no action will lie by 
heirs to compel the person nominated as executor 
either to qualify or formally renounce,** but in gen¬ 
eral the court itself may take cognizance that the 
person nominated as executor or appointed admin¬ 
istrator has not qualified within a reasonable time, 
and appoint another person to serve in his place,** 
and this having been done, the person who was pri¬ 
marily entitled to letters loses his right and cannot 
subsequently have the appointee removed merely bc- 
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cause he becomes prepared to qualify, and desires 
the appointment,** nor can he even intervene in a 
subsequent contest for administration.**^ It* has 
been held, however, that unexplained delay by a 
person designated as executor in offering to qualify 
as such and to proceed to administer the estate does 
not deprive him of such right in the absence of a 
showing of an express refusal to qualify or other 
conduct establishing unfitness.** 

, Where the failure of an executor to qualify with¬ 
in the statutory period after the probate of the 
will was due to the refusal of the judge to permit 
letters testamentary to issue, he could qualify lat¬ 
er;** and a failure to qualify within the time pro¬ 
vided by the will will not disqualify an executor 
who acted with reasonable diligence, and whose 
failure to qualify was due to unavoidable delay in 
probating the will.** A creditor applying for ap¬ 
pointment as dative testamentary executor or ad¬ 
ministrator does not disqualify himself by the mere 
fact of his delay in taking inventory and publishing 
letters of administration.* 1 
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E. ISSUANCE OF LETTERS, NOTICE, AND EVIDENCE OF APPOINTMENT OB AUTHORITY 


§ 69. Issuance of Letters 

a. In general 

b. Form and contents of letters 
a. In Gheneral 

The authority of an executor or adminlatrator la 


uaually evidenced by lettere testamentary or letters of ad¬ 
ministration Issued after due appointment and qualifi¬ 
cation. 

The authority of an executor or administrator is 
evidenced by letters testamentary or of administra¬ 
tion** issued to him pursuant to an order of the 
court on his appointment and qualification.** Such 


81. Tenn.—^Hartford Accident & In¬ 
demnity Co. V. White, Bupra. 

23 C.J. p 1081 note 96. 

88. BeooTexy agaiaet paxtaerebip 
In a case where a surety slsrned an 
administration bond under the repre¬ 
sentation of a firm of which the ad¬ 
ministrator was a member, that the 
firm would take possession of the 
assets of the estate and conduct the 
administration as a partnership af¬ 
fair, and that the surety would be¬ 
come In effect the surety of the 
firm and not of the partner who was 
appointed administrator, it was held 
that such arrangement was contrary 
to the policy of the law, because it 
was designed to enable persons other 
than the one to whom the adminis¬ 
tration was granted to obtain posses¬ 
sion of the estate, and that there¬ 
fore, the surety could not force the 
firm to make good any loss sustained 
by him in consequence of his surety¬ 
ship.—^Forsyth V. Woods, Mo., 11 
Wall. U.S., 4S4. 20 USd. 207. 

,88. Pa.—^Lowrie v. Dollar Savings 
A Trust Co.« 109 A. 607, 266 Pa. 
186, 

8ft. Iowa,—Cable v. Cable, 40 N.W. 
700, 76 Iowa 168. 


Acceptance or renunciation: 
Administrator see supra | 47. 
Executor see supra I 29. 

85. Wash.—Wilkie v. Bailey, 138 P. 

388, 74 Wash. 241. 

23 C.J. p 1091 note 91. 

under oivll law, where the execu¬ 
torship becomes vacant, the Roman 
practice usually revives and the ad¬ 
ministration devolves on the heirs. 
—Ex p. Ramos, 19 Puerto Rico 164— 
40 C.J. p 1479 note 66. 

86L N.T.—Williams' Case, 18 Abb. 
Ft., N.T., 360. 

Wyo.—Rico V. Tilton, 80 P. 828, 18 
Wyo. 420. 

87. Ga.—Howard v. Worrlll, 42 Ga. 
897. 

sa Ky.—^Kuechler v. Rubbathen, 99 
S.W.2d 198, 266 Ky. 890. 

88. Tex.—Joumeay v. Shook, 162 S. 
W. 809. 105 Tex. 661, reversing. 
Civ.App., 149 S.W. 406. 

98, Tex.—^Rosenberg v. Wickes, Civ. 

App.. 199 S.W. 968. 

23 C.J. p 1091 note 96. 

91. Da.—Succession of Strangq, 177 
So. 679, 188 La. 478. 
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9a Colo.—Denver, S. P. & P. R. Co. 

V. Woodward, 4 Colo. 1. 

La.—Vogel’s Succession, 20 La.Ann. 
81. 

23 C.J. p 1081 note 98. 

Evidence of appointment see infra 
i 71. 

*qbsttora tsstaBMBtaxy** doflaod 

*'An instrument in writing granted 
by the judge or officer having Juris¬ 
diction of the probate of wills, after 
the probate of a will, to an executor, 
authorizing him to act as such.”— 
In re Gurdy, 68 A. 822, 328, 101 Me. 
73, quoting Bouvier L.D. 

Vonaszlj there was no such thing 
as letters testamentary. The probate 
and the executor's authority consist¬ 
ed of a copy of the will, made out 
under seal and delivered to the exe¬ 
cutor, together with a certificate of 
its having been proved, and such 
copy and certificate were called in 
the alternative "the probate or let¬ 
ters".—In re Kennedy’s Will, 174 N. 
T.S. 429, 106 Mlsc. 216. 

• 

93. La.—Wirt V. Plntard, 4 So. 14, 
40 La.Ann. 288. 

88 G.J. p 1082 note 99, 
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letters are, however, usually considered merely as 
credentials furnished him for his own convenience, 
and are not necessary where the decree and records 
of the court show his right to act®^ Letters should 
be granted by the proper judicial authority without 
delegation of power. 

The probate of a will is necessary before letters 
testamentary can be issued,®® but such probate does 
not determine the persons to whom letters arc to be 
issued or the time of issuance.®*^ 

Issuance pending appeal General letters cannot, 
as a rule, issue while an appeal is pending concern¬ 
ing the right to administration or the probate of the 
will,®® but it is sometimes provided by statute that 
an appeal from a surrogate’s decree admitting a will 
to probate does not stay the issuing of letters testa¬ 
mentary, where, in the surrogate’s opinion, mani¬ 
fested by an order, the preservation of the estate re¬ 
quires the issuance of the letters.®® 

Presumptions. The grant of letters of adminis¬ 
tration may not be presumed from the mere lapse of 
time,i although the grant or issuance of letters tes¬ 
tamentary may be presumed from other facts 
proved.® 

Domiciliary letters. Domiciliary letters testamen¬ 
tary are letters testamentary issued at the place of 
the testator’s domicile, as distinguished from cincil- 
lary letters issued at some place other than the dom¬ 
icile, where personalty of the testator is found.® 


Issuance to wrong person. Where the court or¬ 
ders letters to issue to one person, an issue of let¬ 
ters to another is unauthorized and void.^ 

Premature delivery, A delivery of the letters be¬ 
fore the bond is given does not render the appoint¬ 
ment void, but is only an irregularity, which is cured 
by the subsequent filing of the bond.® 

b. Form and Contents of Letters 

A varlanca from the preecrlbed form of letters testa¬ 
mentary or letters of administration or from the form 
usually used ordinarily does not invalidate the teeters or 
the acts of the executor or administrator. 

Letters testamentary or of administration usually 
bear the seal of the court and the signature of the 
judge, and are countersigned by the register or 
clerk,® but the want of a seal or of the signature of 
the clerk does not necessarily invalidate the let¬ 
ters. ^ 

The special phraseology of letters of administra¬ 
tion is unimportant,® and, where the law prescribes 
no specific form, a variance from the form usually 
used is immaterial.® Even where the form of let¬ 
ters is prescribed by statute, the acts of executors 
are not invalidated because their letters are not in 
precisely the form prescribed.^® 

Presumptions. It is presumed that letters of ad¬ 
ministration which are not introduced in evidence 
conform to statutory requirements where the grant 
of letters is established.^^ 


WktdwUriM ttct 

Ala.—Glover v. Lyon, B7 Ala, 866. 
Stity of court 

Under a statute which makes It 
the duty of a court to prant letters 
testamentary to the executors named 
In the will, the court may and must 
adjudicate, after the probate of the 
will, whether letters testamentary 
shall issue.—Taylor v. Martin's Es¬ 
tate, 3 S.W.2d 408, 117 Tex. 302, re- 
versinff, Clv.App., 268 fi.W. 1102. 
Issuaaec during lifo of child bom 
Aftor osooution of will 
Statute proiectingr child born after 
execution of will forbids issuance of 
letters testamentary during child's 
life, although will is probated.—Tay¬ 
lor V. Martin's Estate, supra. 

9A La.—Vogel's Succession, 20 La. 
Ann. 81. 

23 C.J. p 1082 note 1. 

95. N.T.—Roderigas y. East River 
Sav. Inst., 76 N.T. 816, 32 Am.R. 
309. 

28 C.J. p 1082 note 2. 

99 . Ala.—Blaeksher Co. v. Northrup, 
67 Bo. 743, 176 Ala. 190, 42 L.R.A.. 
N.S.. 454. 

Me.—In re Gurdy, 68 A. 322, 101 Me. 
73. 

Kecessity of probate of will general- 

68 GJ.8.-e8 


ly see the O.J.S. title Wills il 810, 
also 68 C.J. p 876 note S3-p 878 
note .*i9. 

Want of formal order or decree of 
probate as affecting validity of let¬ 
ters seo infra $ 78. 

97. Me.—Chadwick v. Stilphen. 74 A. 
60, 105 Me. 242—In re Gurdy. 63 
A. 322, 101 Me. 73. 

9& Md.—State v. Williams, 9 Gill 
172. 

N.C.—Slade v. Washburn, 25 N.C. 
557, 

Administrators pendente lite see in¬ 
fra § 1031. 

99. N.Y.—In re Riede, 122 N.Y.S. 
600, 138 App.Div. 83, affirmed 95 
N.B. 1127, 201 N.T. 596. 

1. Md.—Smith V. Wilson, 17 Md. 
460, 79 Am.D. 665. 

Presumption of validity o^ appoint¬ 
ment and letters see infra | 74. 

a. U.S.—Piatt V. McCullough. C.C. 
Ohio. 19 F.Cas.No.11,113, 1 McLean 
69. 

Vlmultaasous isguaaca with pxobata 
of wiU 

It may be presumed that letters 
testamentary were issued simultan¬ 
eously with the probate of the will. 
—Foulks V. Foulks, 6 N.T.S. 112, 2 
Silv.Sup. 616. 


3. N.T.—Lockwood v. U. S. Steel 
Corp., 138 N.Y.S. 726, 727, 153 App. 
Div. 655. 

Foreign and ancillary administration 
sec Infra S5 988-1016. 

4. Cal.—^In re Prey, 52 Cal. 668. 

6. Mich.—Brown v. Hannah, 115 N. 
W. 980, 152 Mich. 33. 

6. Cal.—Sharp v. Dyre, 27 P. 789, 
64 Cal. 9. 

23 C.J. p 1082 note 8. 

7. Cal.—Dennis v. Bint, 54 P. 378, 
122 Cal. 39. 68 Am.S.R. 17. 

Mo.—Post V. Caulk, 3 Mo. 36. 

23 C.J. p 1082 note 8 [a], fb]. 

8. N.T.—Matter of McDonald, 145 
N.T.S. 267, 160 App.Div. 86, revers¬ 
ing 143 N.YS. 775. 82 Misc. 136, 
and affirmed 105 N.E. 407. 211 N. 
Y. 272. 

9. La.—Carlon's Succession, 26 La. 
Ann. 329. 

la Md.—^Parker v. Leighton, 102 A. 
562, 131 Md. 407. 

The trust eoudded to aa oseoutor 
is set forth and defined by his let¬ 
ters testamentary.—Gibbons v. Riley, 
7 Gill. Md., 81. , 

11 . Mo.—Lancaster v. Washingtoii 
Life Ins. Co.. 62 Mo. 121. 
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§ 70. Notice of Appointment 

•tatutot aomatlmaa require that an executor or ad- 
mlnietrator ahall cauae notice of hia appointment to be 
publlahed. 

The appointment of an administrator is a matter 
of public record and constitutes constructive notice 

to all concerned.i2 

However, it is sometimes required by statute that 
an executor or administrator shall cause notice of 
his appointment to be published in some newspaper 
of general circulation.^^ 

§ 71. Evidence of Appointment or Authority 

Under certain clrcumetancee the appointment and 
qualification of an executor or adminietrator may be 
presumed; lettere testamentary or letters of administra¬ 
tion are evidence, but not the only evidence, of the ap¬ 
pointment and authority of an executor or administrator. 

A presumption that a person was duly appointed 
administrator and that he was duly acting in that 
capacity in certain matters may arise after the lapse 
of an extended period, where documents in evidence 
tend to show that such person was administrator 
and was recognized as such by the court,and one 
who has been recognized as the administrator of 
an estate, both by the court in which the adihinis- 


tration was pending and by all parties interested in 
the estate, for an extended period, may be conclu¬ 
sively presumed to be the legal administrator when 
his acts are collaterally attacked.^^ 

The presumption that an administrator had duly 
qualified arises after the lapse of a considerable pe¬ 
riod of time where there is evidence that he acted as 
administrator and was recognized as such by the 
court,^^ and it may be presumed that an administra¬ 
tor qualified at the time of appointment.^"^ The 
party who asserts want of qualification ordinarily 
must establish his claim.^^ 

Letters of administration are always prima facie 
evidence of appointment,and are sometimes re¬ 
garded as conclusive.20 They are not, however, the 
only means by which the appointment of an admin¬ 
istrator may be proved .21 Thus the original judg¬ 
ment appointing an administrator has been held pri¬ 
ma facie evidence of the appointment ,22 and an at¬ 
tested copy of the order of appointment has been 
held conclusive.23 

Letters testamentary or of administration arc ad¬ 
missible to show the authority of an executor or ad¬ 
ministrator, 2 * and are prima facie evidence of his 
authority or of his right to act thereundcr,2S and. 


18. Ky.—Albert Neurath & Son v. 
Dugan's Adm'r, 63 S.W.2d 769, 260 
Ky. 601. 

13. Ohio.—^Ardrey v. Shell, 82 N.B. 
1076, 77 Ohio St. 218. 

23 C.J. p 1082 note 16. 

14. Me.—Battles v. Holley, 6 Me. 

145. 

Tex.—Pendleton v. Shaw, 44 S.W. 

1002, 18 Tex.Civ.App. 439. 

23 C.J. p 1083 note 18 [c]. 
Presumptions as to issuance of let¬ 
ters see supra f 69. 

15. Tex.—Halbert v. Martin, Civ. 
App., 30 S.W. 388. 

About sighteon. years 
Tex.—Halbert v. De Bode, 40 S.W. 
1011, 16 Tex.Civ.App. 616. 

16. Me.—Battles v. Holley, 6 Me. 

146. 

23 C.J. p 1083 note 18 [c] (1). 

17. PresimiptioaL lAdulged after vev. 
diot 

Or.—Aiken v. Coolidge, 6 P, 712. 
12 Or. 244. 

wmng bond 

It may be presumed that an ad¬ 
ministratrix filed her bond at the 
time of her appointment—Gilbert v. 
Branchflower, 231 P. 982, 114 Or. 
608. 

18. Or.—Gilbert v. Branchflower, 
supra. 

Oath 

(1) Where letters of administra¬ 
tion have been issued, a party who 


denies that the person to whom the 
letters were issued took the required 
oath has the burden of proving the 
want of an oath.—Craig's Heirs v. 
Frost Lumber Industries, 120 So. 709, 
10 Iia.App. 641. 

(2) In a suit by heirs of intestate 
in which they questioned acts of ad¬ 
ministrator to whom letters of ad¬ 
ministration had been Issued, the 
court must assume that the adminis¬ 
trator took the required oath in view 
of plaintiffs' failure to make proof 
to the contrary.—Craig's Heirs v. 
Frost Lumber Industries, supra. 

19. U.S.—In re Agnew, D.C.N.Y., 
266 F. 660. 

23 C.J. p 1083 note 19. 

Letters as prima facie evidence of 
validity of appointment see infra 
I 71. 

huflpieaoy of evldoBoe 

Evidence which included certified 
copies of letters of administration 
and affidavit showing facts as to 
appointment was sufficient to show 
the appointment of the person desig¬ 
nated in such letters and also to 
show that another person was not 
the duly appointed administrator of 
the estate involved.—^La Paloma 
Land Co. v. Shannon, 266 P. 296, 89 
Cal.App. 469. 

8IK La.—Hamblin'g Succession, 8 
Rob. 130. 

Mlnn.-*Moreland v. Lawrence, 23 
Minn. 84. 

28 C.J. p 1083 note 20. 
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81. Colo.—Denver, S. P. A P. R. Co. 

V. Woodward, 4 Colo. 1. 

23 C.J. p 1083 note 18 [b]. 

88 . Okl.—Daugherty v. Feland, 167 
P. 1144, 59 Okl. 122. 

Order of appointment, oath, and bond 
Where a party alleged his ap¬ 
pointment and qualification as ad¬ 
ministrator and the adverse party 
admitted such qualification, introduc¬ 
tion by the former of the order of 
the probate court appointing him 
administrator and of the oath and 
bond constituted proof of appoint¬ 
ment.—Pierre v. Baker, Tex.Clv.App., 
143 S.W.2d 681, error refused. 

83. W.Va,—Rush v. Brannon, 95 S. 
E. 521, 82 W.Va. 68. 

84. N.Y.—Shaw v. New York Cent. 
A H. R. Co., 91 N.Y.S. 746. 101 App. 
Dlv. 246. 

23 C.J. p 1082 note 17. 

85. La.—Succession of Sullivan, 144 
So. 506, 176 La. 813—Cherry's Suc¬ 
cession V. Metropolitan Life Ins. 
Co., App., 176 So. 645. 

Bight to aot aad to oloso admlaistva- 
tiou 

Letters testamentary were prima 
facie evidence of right to act there¬ 
under and after six months to close 
administration if the fkets warrant¬ 
ed.—Whitaker v. Kennamer, 156 So. 
866, 220 Ala. 80. 

SUfleloBioy of stvldsnos 

M) Letters testamentary desig¬ 
nating a persem as executrix and 
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under some circumstances, may be conclusive evi¬ 
dence of the authority and qualification of the per¬ 
son to whom they are granted.^* They are not, 
however, the only fcvidence by which his authority 


§ 72 

may be established.^^ Jhe date on which the ad¬ 
ministrator qualified may be established either by 
the letters of administration or the order of ap- 
pointment.2* 


F. OPERATION AND EFFECT OP APPOINTMENT 


§ 72. In General 

Th» appointment of an administrator or the con¬ 
firmation of a person as executor Is operative and effec¬ 
tive until the representative status or authority of the 
executor or administrator Is duly terminated; the acts 
of the executor or administrator under a voidable ap¬ 
pointment or grant of letters are binding If performed be¬ 
fore his authority Is revoked. 

The appointment of an administrator or the grant 
of letters of administration by a court or tribunal 
of competent jurisdiction constitutes the person ap¬ 
pointed or designated the administrator of the es¬ 
tate,2^ even though erroneously made or granted,*0 
and such appointment and letters are valid and ef¬ 
fective until revoked or terminated in an appropri¬ 
ate direct proceeding.*^ A judgment confirming a 
person as executor is given effect until it is re¬ 


versed on appeal or is xpided in an appropriate pro¬ 
ceeding,** and, where a will is probated as a will 
in common form, and letters testamentary are is¬ 
sued to the executor designated in the will and are 
recorded as provided by statute, the executor may 
proceed with the regular administration of the es¬ 
tate.** Where the probate court, having jurisdic¬ 
tion of a decedent's estate, granted letters of admin¬ 
istration during the prescribed period, and the per¬ 
son appointed duly qualified, the administration was 
thereupon properly opened and remained in force, 
although the administrator failed to do any further 
act.*4 The responsibilities of the representative are 
fixed by the appointment,** and an executor, wheth¬ 
er named in the will or by delegated power, has the 
right to defend, in the courts, his authority to act** 


deed conveying to her the land In¬ 
volved constituted sufficient evidence 
of such per8on*s representative ca¬ 
pacity.—Coastal Public Service Co. 
V. Mordecal, 174 S.E. 147. 49 Ga.App. j 
60 . 

(2) Letters of administration, if 
not revoked or suspended, are suffi¬ 
cient proof of the representative 
character of the administrator desig¬ 
nated, unless the record affirmatively 
shows want of Jurisdiction to make 
the appointment.—Jerauld v. Cham¬ 
bers, 187 P. 3S, 44 Cal.App. 771. 

96. Cal.—In re Way's Estate, 85 P. 
2d 563, 29 Cal.App.2d €69—Lane v. 
Starkey, 210 P. 277, 69 Cal.App. 
140. 

N.T.—Carroll v. Carroll, 60 N.T. 121, 
19 Am.R. 144. 

23 C.J. p 1083 note 20. 

87. Miss.—Barr v. Sullivan, 23 So. 

772, 75 Miss. 536. 

23 C.J. p 1083 note 18. 

Oopj of Will 

“The proof of the authority of the 
executor to act as such is a produc¬ 
tion of the copy of the will by which 
he was appointed, certified under the 
seal of the ordinary. This is usual¬ 
ly called probate."—In re Miller's 
Estate, 66 A. 681, 682, 216 Pa. 247— 
Miller v. Henderson, 61 A. 913. 914, 
212 Pa. 263. 

■SSOIltiOB of Assd 

Deed by executors duly recorded 
was admissible as tendinfir to show 
title over objection that letters tes¬ 
tamentary did not accompany deed.— 
Tietjen v. Meldrlm, 169 S.B. 231, 172 
Oa. 814. 


Order appoiatiair administrator 
showing on its face that administra¬ 
tor qualified before clerk on date 
prior to that on which suit was insti¬ 
tuted by administrator for death of 
his deceased was admissible in evi¬ 
dence to establish date on which ad¬ 
ministrator qualified, notwithstand¬ 
ing order was not spread on records 
by clerk until after such action was 
begun.—Clinchfield Coal Corporation 
v. Webber, 181 S.E. 367, 165 Va. 49. 

In Texas 

(1) The probate proceeding in 
which a person was appointed ad¬ 
ministrator was admissible to show 
such person's authority.—Rogers v. 
Tompkins, Civ.App., 87 S.W. 379. 

(2) Where a party alleged his ap¬ 
pointment and qualification as ad¬ 
ministrator and the adverse party 
admitted such qualification, intro¬ 
duction by the former of the order 
of the probate court appointing him 
administrator and of the oath and 
bond constituted proof of qualifica¬ 
tion.—Pierre v. Baker, Civ.App., 143 
S.W.2d 681, error refused. 

88. Va.—Clinchfield Coal Corpora¬ 
tion V. Webber, 181 S.E. 357, 165 
Va. 49. 

89. N.J.—Seaboard Trust Co. v. 
Topken, 20 A.2d 709, 130 N.J.Eq. 
46—Buckley v. Howard Sav, Inst., 
186 A. 52, 14 N.J.Misc. 620. 

Validity of appointment of adminis¬ 
trator where decedent left will see 
supra § 30. 

Might to ofloo flxsd 

I Judgment appointing adtninistra- 
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tor fixes appointee's right to office at 
least quoad parties dealing with him 
as such.—Arceneaux v. Cormier, 144 
So. 722, 176 La. 941. 

aOi N.J.—Charles Wiener & Sons v. 
Fischer, 179 A. 632, 118 N.J.Eq. 387 
—Quidart v. Perglaux, 18 N.J.Eq. 
472—Buckley v. Howard Sav. Inst., 
186 A. 62, 14 N.J.Misc. 620. 

Effect of errors and Irregularities 
see infra | 73. 

31. Iowa.—In re Riese Estate, 297 
•N.W. 796, 230 Iowa 397. 

La.—Succession of Berdennagel, 163 
So. 843, 183 La. 398. 

Collater^ and direct attack general¬ 
ly see infra | 76, 77. 

Duration and termination of author¬ 
ity see infra IS 78-94. 

38. La.—^Vogel's Succession, 20 La. 
Ann. 81. 

33. Ga.—^Harris v. Adams. 103 S.E. 
229, 150 Ga. 204, answers to cer¬ 
tified questions conformed to 103 
S.E. 473, 25 Ga.App. 373—Maund 
V. Maund, 20 S.E 360, 94 Ga. 479. 

Operation and effect of probate of 
will see the C.J.S. title Wills IS 
573-580, also 68 C.J. p 1226 note 36 
-p 1245 note 28. 

34. Tex.—Kuck v. Dixon, Civ.App., 
127 S.W. 910. 

23 C.J. p 1088 note 30. 

35. La.—Brownson v. Baker, 11 La. 
409. 

23 C.J. p 1083 note 28. 

39k Mich.—Brown v. Just, 77 N.W. 
263, 118 Mich. 678. 
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It has been held that letters of administration is¬ 
sued by the judge of the probate court in vacation 
are not limited in point of time to the succeeding 
term, and are valid until rejected by the court.**^ 

Appointment by clerk in general. The appoint¬ 
ment, pursuant to statute, of an administrator by 
the cleric of court, when the appointment is not con¬ 
tested, has the same force and effect as if made by 
the court, if there has been no appeal or if the ap¬ 
pointment is not set aside.^^ Under a statute mak¬ 
ing the grant of letters by the clerk of court in va¬ 
cation subject to confirmation or rejection by the 
court, letters of administration so granted are not 
limited in point of time so as to continue only to the 
succeeding term and then expire unless confirmed 
by the court; if otherwise valid, they remain valid 
and effective unless and until they are rejected by 
the court.*® 

Jurisdiction or authority to appoint. The ap¬ 
pointment of an administrator is void where it is 
made by a court which is wholly without authority 
to make the appointment,^® or where want of juris¬ 
diction to make the appointment in the particular 


case appears on the face of the record.^* The grant' 
of administration is at least prima facie valid,* how¬ 
ever, where the facts giving the probate court ju¬ 
risdiction properly appear of reebrd;^* and, where 
the probate court is a court of general jurisdiction 
in regard to probates and the grant of administra¬ 
tions, and has jurisdiction in regard to the whole 
subject matter, although it may err in taking juris¬ 
diction of the particular case, yet the order is gen¬ 
erally not void but only voidable.^* Where the 
court of the county in which decedent had resided 
or had been domiciled is the court authorized to 
grant administration or letters, a grant made in an¬ 
other county ordinarily is not void but only void- 
able,^^ and cannot be disregarded by the court of 
the county in which decedent was actually domi¬ 
ciled.^® However, according to some decisions, a 
grant of administration in a political subdivision of 
the state other than that in which decedent was 
domiciled at the time of his death is a nullity,^® and 
it has been held that the appointment of an admin¬ 
istrator by the clerk of the probate court in vaca¬ 
tion, which was not affirmed by the court, is abso- 


87* Mo.—Macey v. Stark, SI S.W. 
1D8S, 116 Mo. 481. 

9B. Iowa.—In re Kladivo'a Estate, 
176 N.W. 262, 188 Iowa 471. 
Authority of clerk to appoint admin¬ 
istrator see supra i 14. 

30. Ark.—Jonesboro, L. C. A E. R. 
Co. V. Gunn, 298 S.W. 486, 174 Ark. 
1148—St. Louis-San Francisco Ry. 
Co. V. Pearson, 281 S.W. 910, 170 
Ark. 842, certiorari denied 47 S.Ct. 
101, 278 U.S. 711, 71 L.Ed. 863. 
SCalatsnanos of aotloa by admlnts- 
tvator 

(1) Administrator may maintain 
action for damages for deceased’s 
pain and suffering, although letters 
of administration, issued by clerk in 
vacation, have never been approved 
by probate court.—Jonesboro, L. C. & 
E. R. Co. V. Gunn, 298 S.W. 486, 174 
Ark. 1148. 

(2) Administratrix appointed by 
clerk in vacation could bring action 
under Federal Employers’ Liability 
Act as such to recover damages for 
the wrongful killing of Intestate, 
even, though probate court did not 
confirm, appointment when it next 
convened.—St. Louis-San Francisco 
Ry. Co. V. Pearson, 281 S.W. 910, 170 
Ark. 842, certiorari denied 47 S.Ct 
101, 278 U.8. 711, 71 UEd. 863. 

4a Okl.—Barrett v. Steele, 117 P.2d 

1020. 

Collateral attack on void appoint¬ 
ment ded infra f 76 b. 

41. Oa.—Stewart v. Patterson, 111 
S.E. 421, 162 Ga. 764. 

4SL Vt—Berry v. Rutland R. Co., 
164 A. 671, 108 Tt 888. 


48. Tex—Salas v. Mundy, Civ.App., 
126 S.W. 683. 

Va.—Andrews v. Avory, 14 Gratt. 

229, 66 Va. 229, 78 Am.D. 865. 

23 C.J. p 1089 note 69. 

44ii Ala.—^Holmes v. Holmes, 108 So. 
884, 212 Ala. 597—Kling v. Connell, 
17 So. 121, 106 Ala. 690. 

Ill.—Chicago & E. I. R. Co. v. Wolf- 
rum. 186 IlLApp. 161. 

Ind.—Sample v. Adams, 100 N.E. 673, 
64 Ind.App. 680. 

Iowa.—Ferguson v. Connell, 230 N. 
W. 869, 210 Iowa 419—In re Kla- 
divo’s Estate. 176 N.W. 262, 188 
Iowa 471. 

W.Va.—Colley v. Calhoun, 109 S.E. 

484, 89 W.Va. 899. 

28 C.J. p 1012 note 49. 

Domicile or residence of decedent as 
basis of jurisdiction see supra I 18. 
Validity of appolatBisBt until va¬ 
cated 

(1) Appointment of administratrix 
by probate court of wrong county 
was valid until vacated.—Thompson 
V. Kansas City C. C. & St. J. Ry. Co., 
27 S.W.2d 68, 224 Mo.App, 415. 

(2) Appointment of an administra¬ 
tor in a county wherein intestate left 
no estate, and did not reside at his 
death is treated as valid until va¬ 
cated or otherwise abrogated.—Col¬ 
ley v. Calhoun, 109 S.E. 484, 89 W. 
Va. 399. 

ReosBslty for appeal 
One desiring to attack appoint¬ 
ment of administrator by register of 
county in which decedent died on 
ground that decedent reifided in an¬ 
other cdunty should appeal from 


register’s decision.—In re Brown’s 
Estate, 181 A. 471, 106 Pa.Super. 236. 

aa Mo.—In re Davidson, 78 8.W. 

373, 100 Mo.App. 263. 

Validity of ssooad Isttexs 
Where there was doubt as to which 
of two counties administration be¬ 
longed because of conflicting claims 
as to the county of which decedent 
died a resident, and administration 
had been granted and letters issued 
in one of such counties, letters of 
administration subsequently issued 
in the other county were absolutely 
void.—In re Kladivo’s Estate. 176 N. 
W. 262, 188 Iowa 471. 

Second appointment in general see 
supra I 48. 

46. Za ^bonlslaaa 

In view of the fact that the only 
court that has Jurisdiction to open 
a succession and put the heirs in 
possession or appoint or conflrm an 
administrator or executor is the 
court in the parish in which dece¬ 
dent had his domicile if he had a 
domicile or fixed place of residence 
within the state, a decree of any 
other court In the state opening a 
succession and putting heirs in pos¬ 
session or appointing an administra¬ 
tor is a nullity. 

U.S.—Davis *v. Martin, La.. 108 F. 6» 
61 C.C.A 27. 

La.—Succession of Franklin, 114 So. 
688, 164 La. 664—Taylor v. Wil¬ 
liams. 110 So. 100, 168 La. 93-^ 
Miltenberger v. Knox, 21 La.Ann. 
399-^Sucee8sion of Williamson, 8 
LStoAnn. 261—Carter v. Cambrloe* 1 
La.App. 166. 
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lately void, where decedent was not a resident of 
the county and did not die therein.^^ The appoint¬ 
ment of an administrator in a county other than 
that in which decedent died a resident has been re¬ 
garded as wholly void where want of jurisdiction 
in that regard appears on the face of the record of 
the proceeding in which, the appointment was 
made.^® 

Time as of which appointment or letters effec¬ 
tive, A probate decree appointing an administrator 
of decedent’s estate is effective from the date of its 
rendition, and not merely from the date of its en¬ 
try.^® The appointment of, or grant of letters to, 
an executor or administrator relates back to the 
death of decedent.®® 

Extraterritorial effect, A grant of administra¬ 
tion, strictly speaking, operates only within the ju¬ 
risdiction where it is made;®^ letters testamentary 
or letters of administration ordinarily have no legal 
force or effect beyond the territorial limits of the 
state in which they are granted.®® 

Effect on proceedings in another court. If a suit 
is instituted in chancery to determine the ownership 
of a trust fund, the question to be ascertained being 
as to when a cestui que trust died, the grant of let¬ 


§ 72 

ters of administration by the probate court and the 
making of a finding as to the date of the death of 
such cestui que trust does not affect the jurisdiction 
of chancery in such suit.®® 

Estoppel or loss of right to question or object. 
Heirs or next of kin, by acquiescing in the appoint¬ 
ment of an administrator, may be estopped to ques¬ 
tion the propriety of niaking the appointment.®* 

Where a claimant against a decedent’s estate filed 
his claim with decedent's widow after she had been 
appointed administratrix with the will annexed, and 
after the court had annulled her appointment as in¬ 
dependent executrix under the will, and claimant 
thereafter appealed from the court’s action in post¬ 
poning his claim in favor of others, he was not en¬ 
titled to object to the validity of the court’s proceed¬ 
ings in changing the character of the administra¬ 
tion.®® 

The right to object to an appointment may be lost 
by undue delay in making the objection.®® 

Validity of representative's acts or dealings. As 
a general rule all acts by an executor or administra¬ 
tor done in the due and legal course of administra¬ 
tion are valid and binding, even though the appoint- 


47. Ark.—Oroschner v. Winton. 226 
S.W. 162. 146 Ark. 520. 

48. Iowa.—In re King, 76 N.W. 187, 
106 Iowa 320. 

Kan.—Anderson v. Walter, 99 P. 270, 
78 Kan. 781. 

49. Ala.—Louisville & N. R. Co. v. 
Perkins, 44 So. 602, 162 Ala. 133. 

BOl 111.'—Faubel v. Michigan Boule¬ 
vard nidg. Co.. 278 III.App. 159. 
Ky.—Gibson's Adm’r v. Gibson, 43 S. 

W.2d 343. 241 Ky. 74. 

Vt.—^Firestone Tire & Rubber Co. v. 
Hart. 168 A. 90, 104 Vt. 100—Tay¬ 
lor V. Phillips, 30 Vt. 288. 

Relation back of: 

Appointment or letters so as to 
validate acts of executor or ad¬ 
ministrator see infra f 151. 
Title to personal property see in¬ 
fra S 299. 

51. Me.—Nash v. Benari, 106 A. 107, 
117 Me. 491. 

N.J.—Normand v. Grognard, 17 N.J. 
Eq. 425. 

Foreign and ancillary administration 
see infra IS 988-1015. 

Recognition of judgments or decrees 
of probate courts of sister states 
see the C.J.S. title Judgments | 
898. also 84 C.J. p 1155 note 96— 
p 1166 note 24. 

68 . Ark.—Miller v. Oil City Iron 
Works, 46 S.W.2d 86, 184 Ark. 900. 
Tex.—Clarke v. Webster, Civ.App., 
94 S.W. 1088. 


Xastten tssued ta domiolllanr Jnxts- 
diotloa 

Letters testamentary, Issued in 
domiciliary jurisdiction, have no ex¬ 
traterritorial efTect.—Michigan Trust 
Co. V. Turney, Tex.Civ.App., 36 S.W. 
2d 787, error refused. 

Administrations la dlffsrsat states as 
iadepsadsat 

The estate of a decedent, wher¬ 
ever he may reside at the time of 
his death, and in whatsoever differ¬ 
ent states or countries portions of 
the property and assets may be situ¬ 
ated, is a unit; but, where adminis¬ 
trations are granted in different 
states or countries, in which part of 
the property is situated, they are 
separate and Independent of one an¬ 
other. 

Ala.—Equitable Life Assur. 8oc. v. 

Vogel. 76 Ala. 441, 62 Am.R. 344. 
Tex,—Clarke v. Webster, Civ.App., 
94 S.W. 1088. 

63. Ill.—Dickinson v. Donovan, 160 
III.App. 195. 

64. S.C.—Mitchell v. Dreher, 147 S. 
E. 646, 150 S.C. 1X5. 

56. Tex.—King v. Battaglia, 84 S. 
W. 839, 38 Tex.Clv.App. 28. 

68. Vailnrs to objoot Ikt one bavlsg 
dns notlos of proossrting 

In proceeding for appointment of 
an administrator, wherein petition 
was filed and statutory notice was 
duly given, and objector had actual 
notice of pendency of proceedings in 
[ample time to have filed objections 
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thereto prior to hearing, but failed 
to do so until more than one year 
after appointment of an administra¬ 
tor, no objection to court's jurisdic¬ 
tion to appoint administrator could 
be predicated on alleged fact that 
one appointed administrator was not 
legally married to deceased or had 
no beneficial Interest in her estate. 
—In re Sheerer's Estate, 289 N.W. 
529, 137 Neb. 374. 

Objsetloa to xsoossity of appoiat- 
msat 

(1) Where judgment ordering ad¬ 
ministration of successions and ap¬ 
pointing administrator therefor was 
not appealed from within one year, 
question of necessity for administra¬ 
tion of successions was concluded, 
and claimant was not entitled to 
sheriff's sale of property belonging 
to successions to effect partition by 
licitation until termination of admin¬ 
istration, especially where adminis¬ 
tration of successions had been in 
progress with claimant’s acquies¬ 
cence for more than a year.—Hogan 
V. Hogan, 162 So. 773, 182 La. 1057. 

(2) The right to have the appoint¬ 
ment of an administrator set aside 
on the ground that it was not nec¬ 
essary has been denied as urged too 
late where the application for let¬ 
ters was duly advertised and ob¬ 
jection to the appointment was first 
made by way of objection to the 
final accounting of the administra¬ 
tor.—Succession of Lawson, 120 So. 
538. 10 La.App. 52. 



EZBCUTOBS AND ADMINISTRATORS 


83 a j.s. 


§ 72 

ment is voidable^^ and his status or authority as 
representative of the estate is subsequently termi¬ 
nated,^^ and he will be protected in all lawful and 
bona fide acts done before such termination.A 
person who deals in good faith with an administra¬ 
tor whose appointment is not void ordinarily is pro¬ 
tected,®® even though the status of the administra¬ 
tor as such is subsequently terminated.®^ 

If, on the other hand, the grant is absolutely void, 


the general rule is that all acts done pursuant to it 
are void also,®® although, according to some cases, 
some acts may be valid even when the grant of let¬ 
ters is void.®* 

Representative's denial of, or attack on, repre¬ 
sentative character. As a general rule it is never 
permissible for an administrator to impeach his own 
appointment,®^ but it has been held that an admin¬ 
istrator may show in defense to a suit against him 


S7- Pla.—state ex rel. Everette v. 
Petteway, 179 So. 666, 671, 131 Fla. 
516, citififiT Oozpns Juzls. 

Qa.—Shadburn Banking: C!o. v. Street- 
man, 179 S.E. 377, 380, 180 Oa. 
600, citing tJorpnm jnxim. 

Mont.—In re Esterley's Estate, 34 
P.2d 639, 541, 97 Mont. 206, quot¬ 
ing Ootpug auig. 

Or.—^In re Workman’s Estate. 66 P. 
2d 1395, 1403, 156 Or. 333. quot¬ 
ing Oozpiui Juzia* 

Wash.—In re Upton’s Estate, 92 P. 
2d 210. 199 Wash. 447, 123 A.L.R. 
1220—State ex rel. Lauridsen v. 
Superior Court for King County. 
37 P.3d 209, 179 Wash. 198, 95 A. 
L..R. 819. 

23 C.J. p lO'SS note 67. 

Olegal •ppols.tBMttt 

(1) Acts of an administrator per¬ 
formed under a judgment of ap¬ 
pointment are valid, even though the 
appointment was illegal.—^Arceneaux 
V. Cormier, 144 So. 722, 175 La. 941 
—Rlzzotto V. Orima, 113 So. 668. 164 
La. 1. 

(2) If appointment of administra¬ 
tor was illegal because administra¬ 
tor was under age of twenty-one 
years, acts of administration per¬ 
formed by him were not necessarily 
void.—Vldrlne v. Deshotels, 168 So. 
618, 181 La. 50. 

XrragularttlM im appoiatmest 

Mere irregularities in appointment 
of administrator or curator will not 
vitiate acts done under such ap¬ 
pointment.—Craig’s Heirs v. Frost 
Lumber Industries, 120 So. 709, 10 
La.App. 541. 

Aotg valid util appolatmtat of suo- 

eoaoor 

Irrespective of illegality of ap¬ 
pointment of administrator nominat¬ 
ed by nonresident stepmother of de¬ 
ceased, and of his retention as tem¬ 
porary administrator after his ap¬ 
pointment was annulled, acts of such 
administrator up to the time of ap¬ 
pointment of successor were valid 
and binding on the succession, treat¬ 
ed as a vacant succession.—Succes¬ 
sion of Hair, LaApp., 195 So. 43. 

OonttHi sppioval of sets 
Acts of a de facto administrator 
approved by court are valid.—Glgllo 
V. Woollard, 83 So. 401, 126 Miss. 0, 
14 A.L.R. 810. 


68. Conn.—Di Blasi v. Di Blast. 169 
A. 477, 114 Conn. 539. 

Pla.—State ex rel. Everette v. Pet- 
teway, 179 So. 666, 671. 181 Fla. 
516, citing Corpus Juris. 

Ga.—Shadbrun Banking Co. v. Street- 
man, 179 S.E. 377, 380, 180 Oa. 
600, citing Corpus Juris. 

Mont.—In re Esterley’s Estate, 34 P. 
2d *539, 541, 97 Mont. 206, quoting 
Corpus Juris. 

Or.—In re Workman's Estate. 65 P.2d 
1395, 1403. 156 Or. 333. quoting 

Corpus Juris* 

Wls.—Simpson v. Cornish, 218 N.W. 

193, 196 Wis. 125. 

23 C.J. p 1085 note 67. 

69. Fla.—State ex rel. Everette v. 
Petteway, 179 So. 666. 671, 131 Fla. 
516. citing Corpus Juris. 

Mont.—In re Esterley’s Estate, 34 
P.2d 539. 641, 97 Mont. 286. quot¬ 
ing Corpus Juris. 

Or.*—In re Workman’s Estate, 66 P. 
2d 1396, 1403, 166 Or. 333, quot¬ 
ing Corpus Juris. 

23 C.J. p 1086 note 58. 

OOi La.—^Arceneaux v. Cormier, 144 
So. 732, 175 La. 941. 

S.C,—Ellenberg v. Arthur, 183 S.E. 

306, 178 S.C. 490, 103 A.L.R. 437. 

23 C.J. p 1085 note 57. 

Mease or aoqutttauoe by admials* 
trator 

If recovery to estate of decedent 
should ensue in action by adminis¬ 
trator, even an imperfectly appoint¬ 
ed administrator would have capaci¬ 
ty to execute an acquittance to de¬ 
fendant under direction of the court, 
and the judgment would in an appro¬ 
priate plea be "res judicata”.—Brink- 
ley V. Allen, 143 S.W.2d 187, 200 Ark. 
1147. 

Payment to exeoutor under forged 
will 

Where bank had paid deposit 
standing in decedent’s name to per¬ 
son to whom letters testamentary 
on forged will had been granted by 
surrogate and letters had not been 
revoked, bank was not liable for de¬ 
posits to administratrix of decedent’s 
estate subsequently appointed by 
surrogate of another oouuty.—Buck- 
ley V. Howard Sav. Inst, 186 A 62, 
14 N.J.Misc. 620. 


Streetman. 179 S.E. 377, 380, 180 
Ga. 500. 

23 C.J. p 1085 note 57. 

Appointment or confirmation subse¬ 
quently decreed void 

A person dealing with an admin¬ 
istrator or executor is protected by 
the order appointing or confirming 
the administrator or executor, even 
though the appointment or confirma¬ 
tion is subsequently decreed to be 
void.—Dimitry v. Shreveport Mut. 
Bldg. Ass'n, 120 So. 581, 167 La. 875. 
Xiease approved by court 
Where a minor has been appointed 
administrator and has qualified as 
such and makes a contract of sale 
and lease of property of decedent 
which has been approved by the 
court, such contract is valid, if fair, 
or not contaminated by fraud, and 
cannot be set aside merely because 
a better contract can be secured, 
even though the administrator is 
not legally qualified to be appointed 
and has been removed.—Glgllo v. 
Woollard, 88 So. 401, 126 Miss. 6, 14 
A.L.R. 616. 

09. Fla.—State ex rel. Everette v. 
Petteway, 179 So. 666, 671, 131 Fla. 
516, citing Corpus Juris. 

23 C.J. p 1086 note 59. 

Ocrtifyiug correctness of claim for 
burial expenses 

Where the appointment of an ad¬ 
ministrator was void, his waiver of 
notice of presentation of claim for 
burial expenses and his certifying 
the correctness of such claim were 
of no effect and, therefore, the claim 
was improperly allowed by the pro¬ 
bate court.—In re Graves' Estate, 
Mo.App.. 73 S.W.2d 844. 

Executor not named in will 

Acts of executor, who was not 
named as executor in the will but 
who was appointed by the probate 
court on representations that testa- 
tator had said he wanted appointee 
to act as executor, were void, since 
such representations did not war¬ 
rant appointment.—Dial v. Martin, 
37 S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
57 S.W.2d 75. 89 AL.R. 571. 

69. Tex.—Hurt v. Horton, 12 Tex. 
28'5. 

23 O.J. p 1086 note 60. 

6A N.D.--*Dobler v. Strobel, *81 N, 
W. 87, 9 N.D. 104, 81 Am,S.R. 680. 
28 C.J. p 1091 note 86. 


61. Oa.—Shadburn Banking Co. v. 
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as such that the judge of probate who appointed him 
was interested in the estate of deceased, and, there¬ 
fore, that his appointment was a nullity.®® Where 
one has qualified as administrator of a succession 
and has performed acts of administration, he can¬ 
not deny that he was administrator.®® 

§ 73. Effect of Errors and Irregularities 

Mere errore or Irregularltlet In the proceedinge or¬ 
dinarily do not Invalidate the grant of ad min let rat I on or 
lettera. 


§ 73 

A grant of administration is not invalidated by 
errors' or irregularities in the proceedings®*^ which 
do not affect the substantial rights of the adverse 
party,®® such as a grant of administration, on appli<> 
cation of one who is neither next of kin nor credi¬ 
tor,®® and, according to the rule usually recognized, 
an administrator appointed and qualified by a court 
of competent authority's the lawful representative 
of the estate until his appointment is rescinded, al¬ 
though another had the better right to be the ad¬ 
ministrator.*^® It has been held, however, that the 


Aotlaff M ffMMral ■4minigtr>tor pad 
•diiii]iifltra.tor duraat* atosmitU 

Party assuming to act as adminis¬ 
trator durante absentia and also as 
one of general administrators of 
the estate could not question author¬ 
ity of orphans’ court to grant admin¬ 
istration durante absentia.—Kick v. 
McCauley. 178 A. 637, 118 N.J.Bq. 
252. 

6ft. Mass.—Coffin v. Cottle, 9 Pick. 
287. 

06. La.—^Korlec v. New Orleans 
Land Co.. 67 So. 647. 130 La. 111. 

67. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 
287 P. 450, 209 Cal. 360. 

S.D.—Bottum V, Kamen, 180 N.W. 
948. 43 S.D. 498. 

Tex.—Eckeberger v. Stroud, Civ. 

App., 103 S.W.2d 803. 

VI.—Berry v. Rutland R. Co., 154 A. 

671, 103 Vt. 388. 

23 C.J. p 1083 note 36. 

Dofootfl la petitloa or applioatioa for 
appolatmeat 

(1) The appointment of an ad¬ 
ministrator is not void although ap¬ 
plied for by a minor heir.—^In re 
Bacher's Estate, 261 Ill.App. 547. 

(2) Failure of petition for appoint¬ 
ment of administrator to allege that 
applicant for appointment was a 
resident of the state and that he 
had attained majority did not make 
the order of appointment void on 
its face.—Castillo v. Warren, 113 
P.2d 232, 44 Cal.App.2d 903. 

(3) Where the petition for the ap¬ 
pointment of an administrator bore 
the caption of the court of another 
county, and was died in the court of 
the proper county, and was treated 
as a proper petition and acted on 
as such, and in its order appoint¬ 
ing the administrator the court found 
the necessary facts to exist which 
authorized it to assume Jurisdiction, 
the error in the caption of the peti¬ 
tion was not a fatal defect and did 
not render the proceedings void.— 
Moe V. Judd, 208 P. 82, 121 Wash. 14. 

(4) Other Instances see 23 C.J. p 
1083 note 36 [a]. 

Wsttt of noties 

(1) Erroneous flndlng by the court, 
in appointing administrator, that no¬ 


tice of the proceeding to another 
was not necessary rendered the ap¬ 
pointment voidable but not void. and. 
until set aside, it was valid.—King 
v. Salyer, 44 P.2d 11. 172 Okl. 130— 
In re Green’s Estate, 251 P. 1008. 
114 Okl. 283. 

(2) Appointment of clerk of court 
as administrator of small heavily in¬ 
debted estate of resident alien was 
not an absolute nullity notwithstand¬ 
ing failure to give notice to the 
consul representing the country of 
such alien as required by treaty; 
such failure was an irregularity or 
informality which was cured after 
the lapse of five years.—Rizzotto v. 
Grima, 113 So. 658. 164 La. 1. 

Bond 

Irregularities in the bond of the 
administrator did not render void the 
proceedings in which he was ap¬ 
pointed.—Moe V. Judd, 208 P. 82. 121 
Wash. 14. 

Typographioal error 

An order appointing an adminis¬ 
trator which contained what was 
clearly a typographical error which 
had been corrected by the trial Judge 
of his own motion was not subject 
to attack on the ground that it was 
void on its face.—In re Calhoun’s 
Estate, 81 P.2d 605. 27 Cal.App.2d 
706. 

Appolatmexit of alleged widow 

Decree appointing alleged widow 
as administratrix, later revoked be¬ 
cause administratrix was not wid¬ 
ow, was valid until revoked.—Fidel¬ 
ity & Casualty Co. of New York v. 
Huse & Carleton, 172 N.E. 590, 272 
Mass. 448, 72 A.L.R. 1143. 

6A Mont.—In re Esterley's Estate, 
34 P.2d 539. 541, 97 Mont. 206, 
quoting Corpus Juris. 

23 O.J. p 1084 note 37. 

08. Mont.—In re Estorley's Estate, 
supra, quoting Corpus Jdzis. 

R.I.—Mo wry v. Latham, 40 A. 236, 
341, 20 R.I. 786. 

TOl Fla.—State ex rel. Everette v. 
Petteway, 179 So. 666, 131 Fla. 
'516. 

Mont.—In re Esterley’s Estate, 34 P. 
2d 539, 541, 97 Mont. 206, quot¬ 
ing Ooxpus Juris. 

Or.—In re Workman's Estate, 65 P. 
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2d 1395, 1403, 156 Or. 333, quoting 
Corpus Juris, and rehearing de¬ 
nied 68 P.2d 479, 156 Or. 333. 

23 C.J. p 1084 note 39. 

Appointmsut as voidable 

(1) Appointment of a person as 
administrator instead of another 
who has a preferential right to ap¬ 
pointment is erroneous and void¬ 
able but is not void.—In re Pingree’s 
Estate. 25 P.2d 937, 82 Utah 437. 90 
A.L.R. 96—In re Owen’s Estate. 91 
P. 283, 32 Utah 469. 

(2) In a case in which apparently 
there was a direct attack on the ap¬ 
pointment of a general administra¬ 
tor, after the letters of another per¬ 
son as temporary administrator had 
been revoked by the court of or¬ 
dinary. it was stated that, in view 
of Code 1933 S 133-1202 subd 8, the 
appointment of the general adminis¬ 
trator, who was neither an heir of 
decedent nor otherwise interested in 
the estate, was voidable.—Rainey v. 
Moon, 2 S.E.2d 405, 187 Ga. 712. 

railuzv to giro aoxt of kia oppois 
tuaity to aooopt appolatmaut 

An order by a court of competent 
Jurisdiction appointing administra¬ 
tor, without giving decedent’s next 
of kin opportunty to accept such 
position, is not void. 

Fla.—State ex rel. Everette v. Pet¬ 
teway. 179 So. 666, 131 Fla. 616. 
Ky.—Cunningham v. Clay. 112 S.W. 
852. 

Srzottooufl fludiug as to prefsronoo 

Erroneous finding by the court, in 
appointing an administrator, that 
person so appointed was entitled to 
a preference rendered the appoint¬ 
ment voidable, but not void: it was 
valid until set aside, and could be 
questioned only by person having 
preference rights over person ap¬ 
pointed by asking that one having 
first preference be appointed in lieu 
of one erroneously appointed.—King 
v. Salyer, 44 P.2d 11, 172 Okl. 130— 
In re Green’s Estate, 251 P. 1008, 
114 Okl. 283. 

▼aUdity of lottora 
Letters of administration are not 
Invalid because another had a bet¬ 
ter right to them.—In re Bsterley’a 
Estate, 34 P.2d 539, 97 Mont. 206. 
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appointment of an administrator without the issu¬ 
ance or due publication of a citation in compliance 
with law is without legal force where the want of 
due citation appears on the face of the record of 
the proceeding for appointment,and that the grant 
of administration to a person who has no interest 
in the estate and who has no right to the appoint¬ 
ment is void for want of jurisdiction where such 
want of interest and right to appointment appear 
on the face of his application^^ Where the fact 
that application for appointment as administrator 
is made after the expiration of the statutory period 
within which application should be made appears on 
the face of the application, and there is no showing 
sufficient to take the case out of the operation of 
the statute, the entire proceeding has been regarded 
as void.*^® 

Letters testamentary issued by a court which has 
jurisdiction are valid unless and until they are re¬ 
voked, notwithstanding there may be irregularities 
in the proceedings.*^^ Absence from the minutes of 
the court of a formal order or decree admitting a 
will to probate does not invalidate letters testamen¬ 
tary if a decree for probate was actually rendered 


and announced the court.^® 

Premature appointment The appointment of a 
person as administrator within the period during 
which others have the preferential right to appoint^ 
ment is voidable but not void,^® but such appoint¬ 
ment has been regarded as void where it appears on 
the face of the record that the court was without 
authority to make it.^^ 

§ 74. Matters Concluded and Presumptions 

All presumptions are Indulged In favor of the validity 
of the appointment of, or of the grant of letters to, ex¬ 
ecutors or administrators. 

As a general rule all presumptions or intendments 
are indulged in favor of the validity of the appoint¬ 
ment of, or of the grant of letters to, executors or 
administrators.^® Letters are presumed to have 
been rightfully granted or issued^® after due judi¬ 
cial investigation and procedure.®® 

It will be presumed that an appointment was nec- 
essary®^ and was made on sufficient grounds,®® that 
the court acted on proof of facts essential to its ju¬ 
risdiction,®® that it made a finding of the existence 


7t. Ga.—Rusk v. Hill. 45 S.E. 42. 
117 Ga. 722—Davis v. Melton, 181 
S.E. 800, 51 Ga.App. 68*5. 

Necessity of citation see supra 9 53. 

Oxdar of appoiatms&t showliig want 
of aotloo 

Where, under the statute, notice 
of application for appointment of 
special administrator was necessary 
to give court Jurisdiction but order 
of appointment recited that notice 
was not necessary and was dispensed 
with, order was void on its face.— 
Texas Co. v. Rank of America Nat. 
Trust & Savings Ass'n, 63 P.2d 127, 
5 Cal.2d 35. 

7B. Ga.—Stanley v. Metts, 149 S.E. 
786, 169 Oa. 101. 

73, Iowa.—Cummings v. Lynn, 96 
N.W. 867, 121 Iowa 344. 

74b Neb.—In re Hoferer’s Estate, 
216 N.W. <826, 116 Neb. 249. 
Xaittoni affoeting bond 

Unless statute requires, failure of 
sureties on executor’s bond to make 
affidavit as to qualiflcatlons will not 
render letters testamentary void.— 
In re Hoferer’s Estate, supra. 

7B« Ala.—^Whitaker v. Hennamer, 
166 So. 855, 229 Ala. 80. 

Probate of will as condition preced¬ 
ent to issuance of letters testa¬ 
mentary see supra 9 69. 

73, Ala.—^Blvin v. Mlllsap, 189 So. 
770, 238 Ala. 136. 

Ky.—Thompson v. Archie's Adm'r, 
165 S,W. 977, 168 Ky. 590—Leach 

V. Owensboro City R. Co., 12*6 8. 

W. 768, 137 Ky. 293—Phllllpi v. 
Hundley,. 133 8.W. 147, 136 Ky. 


269—McFarland v. Louisville ft N. 
R. Co,. 113 S.W. 82, 180 Ky. 172— 
Spayd's Adm’r v. Brown, 102 S.W. 
823. 31 Ky.L. 438. 

Mias.—Kevey v. Johnson, 150 So. 
532, 167 Miss. 775. 

Or.—In re MacMullen’s Estate, 243 
P. 89, 117 Or. 605, rehearing de¬ 
nied 244 P. 664 (first case), 117 Or. 
605. 

Utah,—In re Owen’s Estate, 91 P. 

283, 32 Utah 469. 

23 C.J. p 1084 note 39 [a]. 

Premature delivery of letters see 
supra 9 69 a. 

2>lsqualiflcatloiL of distrfbuteos 

Appointment of administrator who 
la not a person within the preferred 
class, within the period for exercis¬ 
ing the preferential right is at most 
voidable but not void where dis¬ 
tributees, who, if qualifled, would 
have preference, are disqualified.— 
Ellwanger v. Ellwanger’s Adm’r, 129 
S.W.2d 127, 278 Ky. 684—Hunt v. 
Crocker. 56 S.W.2d 20, 246 Ky. 888. 

77. Mo.—Plkey v. Riles, App., 20 S. 
W.2d 650—In re< Wilson’s Estate, 
App., 16 S.W.2d 737. 

Appointment of irtmagor 
In view of Rev.St.l929 i 7-9 and 
of the want of written waiver or 
consent to the appointment In writ¬ 
ing on the part of one claiming to 
be the daughter of deceased, the ap¬ 
pointment of a stranger to deceased 
as administrator, made four days 
after death was void.—In re Graves’ 
Estate, Mo.App., 78 S.W.2d 844. 

7& Ala.—Webb v. Sprott, 144 So. 
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569, 225 Ala. 600—Tubbs v. Barn¬ 
ard. 143 So. 448, 225 Ala. 435—Bur¬ 
nett V. Nesmith, 62 Ala. 261. 

Tex.—Eckeberger v. Stroud, Civ.App., 
103 S.W.2(i 803. 

23 C.J. p 1084 bote 43. 

Beasoa for role 

With respect to such appointment 
or grant, the probate court is a 
court of general Juri.sdlction.—Webb 
V. Sprott, 144 So. 569, 225 Ala. 600— 
Tubbs V. Barnard, 143 So. 448, 225 
Ala. 435—Burnett v. Nesmith, 62 Ala. 
261. 

79. Ala.—^Burnett v. Nesmith, su¬ 
pra. 

Iowa.—Milligan v. Bowman, 46 Iowa 
55. 

23 C.J. p 1084 note 43. 

Evidence of appointment and au¬ 
thority of executor or administra¬ 
tor see supra 9 71. 

80. Ala.—Burke v. Mutch, 66 Ala. 
568. 

Mo.—Lackland v. Stevenson, 64 Mo. 
108. 

81. Ark.—^Turley v. Gorman, 202 S. 
W. 822, 183 Ark. 473. 

23 CJ. p 1084 note 47. 

AppolafemoBt of admlnlgtmtor la 
ooaoluslvo as to Its necessity only 
on collateral attack.—McOraw v. 
Miller, 44 S.W.2d 866, 184 Ark. 916. 

88. Ind.—Peterson v. Erwin, 62 N. 

E. 719, 28 Ind.App. 330. 

23 C.J. p 1084 note 48. 

83. Ala.—^Whitaker v* Kennamer^ 
166 So. 86'6, 867. 239 Ala. 80, cit¬ 
ing Ooipw 
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of the facts on which its jurisdiction depended,*^ 
that the proceedings were in all respects regular, 
and that the person appointed was a proper person 
for the appointment,®* both in respect of his pos- 
S|CSsing the qualifications rendering him suitable to 
undertake and capable of performing the duties of 


the office, and there being no available person hav¬ 
ing a prior right to administer.*7 The appointment, 
however, is conclusive only as to the matters direct¬ 
ly adjudged, that is, those necessary to confer ju¬ 
risdiction to make the order,** and not as to mat¬ 
ters not directly involved in the proceeding.*® 


Idaho.—In re Barr'a Estate, 252 P. 
676. 677, 43 Idaho 400, citing Odr- 
puM Juris. 

23 C.J. p 1084 note 49. 

84L Ala.—Whitaker v, Kennamer, 
156 So. 855, 229 Ala. 80—Webb v. 
Sprott, 144 So. 569, 225 Ala. 600— 
Tubbs V. Barnard, 143 So. 448, 225 
Ala. 435—Smith v. Smith, 103 So. 
657, 212 Ala. 522. 

Mo.—McIntyre v. St. Louis & S. P. 
Ry. Co., 227 S.W. 1047. 286 Mo. 
234, certiorari denied St. Louis- 
San Francisco R. Co. v. McIntyre, 
41 S.Ct. 376, 255 U.S. 573. 65 L.Ed. 
792. 

Order as fladlaff of Jnxlsdletlonal 
facts 

An order appointing: an admin¬ 
istrator in a regular proceeding in a 
county court is a finding of every 
necessary Jurisdictional fact.—Wolf 
V. Oills, 219 P. 350. 96 Okl. 6. 
Xasidsaos of dsesdent 
Cal.—In re Relph's Estate. 198 P. 
639, 185 Cal. 605—Holabird v. Su¬ 
perior Court in and for Fresno 
County, 281 P. 108, 101 Cal.App. 49. 
Fla.—Slate ex rel. Campbell v. Chap¬ 
man. 1 So.2d 278, 145 Fla. 647. 
Iowa.—Ferguson v. Connell, 230 N. 
W. 859, 210 Iowa 419—In re Kla- 
divo’s Estate. 176 N.W. 262. 188 
Iowa 471. 

Mo.—State ex rel. Gott v. Fidelity 
& Deposit Co. of Baltimore, Md., 
298 S.W. 83. 317 Mo. 1078—Linder 
V. Burns, App., 243 S.W. 361. 
Jjisets within jnrisdiotioB 
Granting letters of administration 
was an adjudication that nonresi¬ 
dent decedent died possessed of per¬ 
sonal assets within the county in 
which the appointment was made.— 
Seaboard Trust Co. v. Topken, 20 A, 
2d 709. 130 N.J.Eq. 46. 

85. Ga.—Davis v. Melton, 181 S.E. 

300, 61 Ga.App. 685. 

23 C.J. p 1084 note 50. 

Hotioo of hoaxing 
Where the record of the probate 
court is silent as to mailing notice 
of hearing of application for letters 
testamentary, It will be presumed. In 
a collateral proceeding, that the no¬ 
tices were mailed.—^Knowles v. Ka- 
siska, 268 P. 3. 46 Idaho 879. 

88. Ga.—Milner v. Allgood, 191 S.E. 

182, 184 Ga. 288, 

23 C.J. p 1086 note 61. 

87. Mass,—Copeland v. Shapley, 100 
N.B. 1080. 214 Mass. 182. 

28 C.J. p 1086 note 61. 


Approval of appointment 

Approval by the probate court of 
the appointment of an administrator 
Imports a finding that the appointee 
was qualified for appointment and 
resided in the- state.—Day v. John¬ 
ston. 260 S.W. 632, 158 Ark. 478. 

88. Bsistenoe of debts 

Question whether succession owed 
debts requiring appointment of ad¬ 
ministrator was foreclosed by order 
appointing him after publication of 
notice.—Succession of Sullivan, 144 
So. 605. 176 Lsk 813. 

Zn CaUfomia 

(1) The rule stated in the text has 
been announced.—Layne v. Johnson, 
124 P. 860, 19 Cal.App. 95. 

(2) After appointment of adminis¬ 
trator on nomination of decedent's 
mother, probate court was not re¬ 
quired again to adjudicate question 
of competency of mother to make 
nomination in subsequent proceeding 
on petition of guardian of mother 
for revocation of letters of adminis¬ 
tration on ground that mother was 
incompetent at time of execution of 
nomination, since question was di¬ 
rectly involved in proceeding on 
mother’s nomination of administra¬ 
tor.—In re Calhoun’s Estate, 81 P.2d 
606, 27 Cal.App.2d 706. 

(3) It has also been held, however, 
that a finding by probate court that 
petitioner for letters of administra¬ 
tion Is “the next of kin," and an 
“heir at law’’ of deceased, and “en¬ 
titled” to letters of administration, 
was not res judicata in a subsequent 
proceeding under statute by the pub¬ 
lic administrator to have the letters 
revoked and himself appointed on 
the ground that certain nonresidents 
bore a closer relationship to Intes¬ 
tate than did the person so appoint¬ 
ed.—In re O’Dea’s Estate, 98 P.2d 
222, 34 Cal.App.2d 179. 

(4) An order appointing a cousin 
of decedent as administrator was 
not conclusive as to the right of such 
cousin to administer the estate, In a 
subsequent proceeding by the public 
administrator for revocation of such 
cousin’s letters.—^In re Wady's Estate, 
86 P.2d 663. 29 Cal.App.2d 669. 

Zb noxlda 

(1) If petition originally filed with 
county court for letters of adminis¬ 
tration was sufficient to invoke the 
jurisdiction, and If county court had 
power to determine whether it had 
Jurisdiction to proceed, ha4 so de¬ 
termined, and had granted letters of 
administration, Its judgment with 
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reference to a general subject matter 
over which its authority extended 
under statute was conclusive unless 
reversed on appeal or voided for 
error, or fraud in a direct proceeding, 
regardless of how erroneous that 
judgment might be. since the Judg¬ 
ment would become the “law of the 
case".—State ex rel. Campbell v. 
Chapman. 1 So 2d 278, 145 Fla. 647. 

(2) The fact that the Sarasota 
County court after granting letters 
of administration and after deter¬ 
mining that it had jurisdiction, per¬ 
mitted an amendment alleging that 
intestate was a resident of and 
domiciled in Manatee County at the 
time of his death, was not sufficient 
to divest the Sarasota County court 
of the jurisdiction that it had as¬ 
sumed or revoke letters that It had 
granted.—State ex rel. Campbell v. 
Chapman, supra. 

88. Ala.—Beasley v. Howell, 22 So. 

989. 117 Ala. 499. 

Cal.—In re Daughaday, 141 P. 929, 

168 Cal. 63. 

23 C.J. p 1085 note 53. 

Applleation of real property to debts 

Appointment of administrator ia 
not conclusive of question as to 
whether lands of estate are needed 
to pay debts.—Turley v. Gorman, 202 
S.W. 822, 133 Ark. 473. 

Xeirehip 

(1) Heirship or right to share in 
estate is not determined. 

Cal.—In re Haskell, Myr.Prob. p 204 

—In re Way’s Estate, 85 P.2d 563, 

29 Cal.App.2d 669. 

La.—Succession of Raphael. 144 So. 

429, 175 La. 716. 

Minn.—In re Firle's Estate, 253 N. 

W. 889, 191 Minn. 233. 

(2) In an action for the specific 
performance of a contract to leave 
property at death to one who had 
lived with decedents as their child, 
but who was never legally adopted, 
the Judgment of the surrogate’s 
court appointing an heir as adminis¬ 
tratrix was not res judicata as to 
right to enforce the contract.—Bar¬ 
rett v. Miner, 196 N.Y.S. 175, 119 
Misc. 230. 

(3) Other cases see 23 C.J. p 1086 
note 53 [f]. 

Marrlags and widowhood 

(1) In compensation proceeding, 
order of county court appointing 
claimant as administratrix of estate 
of deceased on ground that claimant 
was common-law wife of deceased 
was not “res judicata" on issue of 
relationship between claimant tad 
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Letters of administration are prima facie evi¬ 
dence of the validity and regularity of the appoint¬ 
ment,®® of all facts necessary to their validity,®^ 
and of all they purport to show.®® They are con¬ 
clusive evidence of the regularity of the proceedings 
leading up to their issuance in case of collateral 
attack,®® and letters testamentary have been regard¬ 
ed as conclusive proof of the executor's ownership 
of certain personal property.®* 

Death, The grant of administration and letters 
of administration are prima facie evidence of the 
death of the person on whose estate administration 
was granted, in a proceeding to which the adminis¬ 
trator is a party in his representative capacity,®® or 
in which the validity of the administration depend¬ 
ent on the death of such person is in issue,®® and 
the appointment of an administrator and the finding 
of the probate court that the person whose estate 
was involved was dead are conclusive proof of death 
in a proceeding to which the administrator is a 
party, in the absence of evidence to the contrary.®"^ 
However, the prima facie case of death made by 
letters of administration has been regarded as of 
the weakest and most inconclusive character.®® 
According to some cases, even in proceedings in 


which the administrator is a party, the grant of ad¬ 
ministration and letters of administration are not 
prima facie evidence of death.®® 

Intestacy. The appointment of an ordinary or 
general administrator or the granting of ordinary or 
general letters of administration usually amounts to, 
or necessarily includes, an adjudication, determina¬ 
tion, or finding that the person on whose estate ad¬ 
ministration is granted died intestate,^ and is prima 
facie evidence that no valid will exists,® and letters 
of' administration, or a certified transcript of the 
record thereof, is prima facie evidence of intesta¬ 
cy.® The granting of letters of administration does 
not, however, under all circumstances, amount to an 
adjudication that decedent died intestate,* and a de¬ 
termination in a proceeding in which an adminis¬ 
trator is appointed that decedent died intestate is 
not a bar to a subsequent proceeding for the probate 
of the will of such decedent.® 

§ 75. Persons Concluded 

The appointment of an admlnietrator la blndlno on 
the parties to the proceeding and their privies, but net, 
under all circumstances, on other persons, at least as to 
incidental matters determined by the order of appoint¬ 
ment. 


deceased, but constituted nothing 
more than formal prima facie evi¬ 
dence of relationship between claim¬ 
ant and deceased.—State Compensa¬ 
tion Ins. Fund v. Mattlvl, 106 P.2d 
463. 106 Colo. 461. 

(2) Other cases see 23 C.J. p 1086 
note 53 [c]. [d]. 

9(h La.—Succession of Sullivan. 144 
So. 606, 176 La. 813—Cherry's Suc¬ 
cession V. Metropolitan Life Ins. 
Co., App.. 176 So. 646. 

Letters as evidence of appointment 
or authority see supra f 71. 

91. Kan.—^Brubaker v. Jones, 28 
Kan. 411. 

99. U.S.—In re Agnew, D.C.N.T., 
226 F. 650. 

Iowa.—Milligan v. Bowman, 46 Iowa 

66 . 

93. Cal.—In re Way’s Estate, 86 P. 
2d 663. 29 Cal.App.2d 669—Lane v. 
Starkey. 210 P. 277, 69 CaLApp. 
140. 

94, Corporate stock owned by teata- 
tor at death 

N.J.—^Elevator Supplies Co. v. Wylde, 
160 A. 847, 106 N.J.Eq. 163. 

93. Mlsa—Cock v. Abernathy, 28 So. 
18, 77 Miss. 872. 

Mo.—Lancaster v. Washington Life 
ins. Co.. 62 Mo. 121. 

Evidence as to fact of death see 
Death I 9. 

Mttes 9 of admlniatgattoa. 

Letters of administration, or a 
certified transcript of the record 
thereof, la prima fade evidence of 


the death of the person on whose 

estate administration was granted.— 

Smith v. Smith, 103 So. 667, 212 Ala. 

522. 

98. Tex.—Steele’s Unknown Heirs v. 
Belding, Civ.App., 148 S.W. 592. 

97. Or.—Brown v. Truax. 115 P. 697, 
58 Or. 672. 

98L Mo.—Lancaster v. Washington 
Life Ins. Co., 62 Mo. 121. 

99. N.Y.—In re Kelley’s Estate. 19 
N.Y.S.2d 837, 174 Misc. 53, affirm¬ 
ed 23 N.Y.S.2d 464, 260 App.Div. 
852. appeal granted 24 N.Y.S.2d 
994. 260 App.Div. 1007, affirmed 83 
N.E.2d 561, 285 N.Y. 644. 

Admlalatratioa graatsd on osfeato of 
absentee 

U.S.—Swanson v. U. S., D.C.N.T., 8 
F.Supp. 813. 

N.Y.—^Bering v. U. S. Trust Co. of 
New York, 193 N.Y. 763, 201 App. 
Div. 36—In re Rowe, 189 N.T.S. 
395, 197 App.Div. 449, affirming In 
re Rowe’s Estate, 170 N.Y.S. 742. 
103 Misc. Ill, and affirmed 184 N.E. 
669, 232' N.Y. 554. amendment of 
remittitur denied 134 N.E. 699, 232 
N.Y. 628—Marks v. Emigrant In¬ 
dustrial Sav. Bank, 107 N.T.S. 491, 
122 App.Dlv. 661. 

1. N.J.—Seaboard Trust Co. v. Top- 
ken, 20 A.2d 709, 180 N.J.Eq. 46. . 

Or.—Wilson v. Hendricks, 108 P.2d 
714, 164 Or. 486. 

Intestacy as requisite to appoint- 
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ment of administrator see supra | 
80. 

8. la Pennsylvania 

(1) The rule stated in the text has 
been announced.—Snyder v. McGill, 
108 A. 410, 265 Pa. 122. 

(2) A grant of administration can¬ 
not be regarded as an adjudication 
that deceased died intestate where 
the form of oath provided by statute 
for administrators expressly pro¬ 
vides for the surrender of the let¬ 
ters of administration, if it subse¬ 
quently appears that a last will and 
testament was made by the deceased 
and the same is proved according to 
law.—Buchle’s Estate, 8 Pa.DiBt. 16, 
14 Pa.Co. 99. 

3. Ala.—Smith v. Smith, 103 So. 667, 
212 Ala. 522. 

4. Hsdstenee of will shown by peti¬ 
tion for letten of administration 

In view of Code of Law 1901 | 290, 
providing that the subsequent dis¬ 
covery and probate of a will shall 
revoke letters of administration, an 
order granting letters of administra¬ 
tion, on a petition which recited that 
a will executed by decedent was in 
existence, so that the letters were 
improvidently granted, was not an 
adjudication that decedent died in¬ 
testate.—^Morris v. Poster, 278 P. 821, 
61 APP.D.C. 238, certiorari denied 42 

5. Ct. 686, 269 U.S. 682, 66 L.Ed. 1074. 

8. Mich.-«ln re Broffee’s Estate, 172 
N.W. 641, 206 Mich. 107. 

28 C.J. p 1086 note 68 [g] (2). 
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The appointment of an administrator is binding 
on parties to the proceeding and their privies,* and, 
while it has been stated that an order of a tribunal 
of competent jurisdiction appointing an administra¬ 
tor is, as a judgment in rem, binding on the whole 
world regardless of whether the persons affected 
were parties or were entitled to be made parties,^ 
the order is not, under all circumstances, binding on 
persons not parties,* at least as to matters incidental 
to the appointment which may be determined by 
the order.* 

As to matters concluded and presumptions see su¬ 
pra § 74; and as to who may apply for revocation 


of letters see infra § 85. 

§ 76. Collateral Attack 

a. In general 

b. Want of jurisdiction and void order or 

appointment 

a. In General ^ 

As a ganersl rule a grant of administration or of lat- 
tara which la merely voidable and not void la not subject 
to collateral attack. 

As a general rule a grant of administration which 
is not void, although it may be voidable, is not open 
to collateral attack,^* on the ground of irregularity 


e. Cal.—Layne v. Johnson, 124 P. 

860, 19 Cal.App. 96. 

Wis.—Jenks v. Allen, 139 N.W. 433, 
151 WlB. 625. 

23 C.J. p 1085 note 64. 

Party claiming right to letters 

Where daughter named aa execu¬ 
trix in mother's will failed to appeal 
from order denying letters to daugh¬ 
ter and granting letters of adminis¬ 
tration with will annexed, to another, 
and where motion to vacate the or¬ 
der was properly rejected on a sub¬ 
sequent date, daughter was not en¬ 
titled to raise the issue again by way 
of collateral attack in proceeding for 
confirmation of sale of real estate, 
since order and denial constituted a 
final adjudication of the issue.—In re 
Alfrey's Estate, 83 P.2d 291, 12 Cal. 
2d 266. 

7. Pa.—In re Wesner's Estate, 11 A. 

2d 621, 139 Pa.Super. 314. 
Administration proceeding as Judg¬ 
ment In rem in general see supra 
§ 12 . 

Other statement 

In a proceeding which involved 
'the estate of a decedent as to which 
an administrator was appointed, it 
was said, in connection with the 
characterisation of actions concern¬ 
ing estates of decedents as in rem, 
that such actions are binding on 
everyone having an Interest in the 
estate Involved, when statutory pro¬ 
ceedings are followed.~Dunaway v. 
Easter, Civ.App., <119 S.W.2d 421, re¬ 
versed on other grounds 129 S.W.2d 
286, 133 Tex. 309. 

Dserss dsolarlng presumptioa of 
death and appolatiag admlals- 
trator 

Final decree of the orphans' court 
declaring a party to be a presumed 
decedent and appointing an adminis¬ 
trator of his estate, being a "Judg¬ 
ment in rem" was binding on the 
world irrespective of whether those 
affected were parties or were enti¬ 
tled to be made parties to the liti¬ 
gation in which the decree was en¬ 
tered.—In re Wesner's Estate, 11 A. 
2d 621. 139 Pa.Super. 814. 


8. Kan.—Horan v. Dore, 74 P.2d 147, 
146 Kan. 883. 

23 C.J. p 1085 note 54 [a]. 
Determlnatioa as to domlcUo or rosi- 
de&oo 

(1) Decedent's brother, seeking 
revocation of letters granted to ad¬ 
ministrator substituted for dece¬ 
dent's husband who became incompe¬ 
tent, was not bound by adjudication, 
in proceeding wherein original let¬ 
ters were granted, that decedent was 
domiciled in New Jersey, where 
brother was not party to such pro¬ 
ceeding and had no notice or oppor¬ 
tunity to be heard therein.—In re 
Fischer’s Estate, 180 A. 633, 118 N.J. 
Eq. 599. 

(2) In proceeding on petition to 
probate will in a certain county, 
granting of letters of administration 
in another county was not "res Judi¬ 
cata" on issue of county of residence 
of decedent at time of death since 
same parties and same subject mat¬ 
ter were not involved.—In re Mills’ 
Estate, 11 N.Y.S.2d 929, 171 Mlsc. 42. 
Bffsot on debtor of estate 

Where Jurisdiction to appoint an 
administrator is based on the pres¬ 
ence within the Jurisdiction of an 
asset of the estate consisting of the 
right to bring an action there on a 
claim in favor of the estate, the ap¬ 
pointment of an administrator to 
enforce or collect the claim, with¬ 
out making the debtor a party or 
permitting him to be heard, does not 
constitute such a seisure of the res 
as will conclude or even prejudice 
the debtor.—Pennell v. U. S., C.C.A. 
Tex.. 67 F.2d 768. 

^ Iowa.—Brigham’s Estate, 120 N. 

W. 1064, 144 Iowa 71. 

28 C.J. p 1086 note 56. 

10. U.S.—^Harrison v. Love, C.C.A. 
Mich., 81 F.2d 116—-Doten v. South¬ 
ern Ry. Co., D.C.Tenn., 32 F.Supp. 
901—^Northwestern Mut. Life Ins. 
Co. V. Johnson, C.C.A.lowa, 275 F. 
767. 

Ala.—Peek v. Haardt, 177 So. 684, 
686. 286 Ala. 146, 118 A.L.R. 1396. 
citing Oorpvs dtuls—Webb v. 
Sprott, 144 So. 669, 226 Ala. 600— 
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Tubbs V. Barnard, 143 So. 448, 226 
Ala. 435. 

Alaska.—In re Person's Estate. 7 
Alaska 489. 

Cal.—Texas Co. v. Bank of America 
Nat. Trust & Savings Ass’n, 53 P. 
2d 127, 5 Cal.2d 36—Luckey v. Su¬ 
perior Court in and for Los An¬ 
geles County, 287 P. 450, 209 Cal. 
360—Estate of Way, 86 P.2d 663. 
29 Cal.App.2d 669—Lane v. Star- 
key. 210 P. 277. 59 Cal.App. 140. 
Conn.—Di Bias! v. Di Biasi, 159 A. 

477, 114 Conn. 539. 

Ga.—Stewart v. Patterson, 111 S.E. 
421, 152 Ga. 764—Harris v. Shelton, 
107 S.E. 842, 161 Ga. 616. 

Ky.—Louisville & N. R. Co. v. Bays’ 
Adm’x, 295 S.W. 452, 220 Ky. 468. 
La.—Succession of Sullivan, 144 So. 
505, 175 La. 813—^Flanagan v. Land 
Development Co. of Louisiana, 88 
So. 39, 145 La. 843—Cherry’s Suc¬ 
cession V. Metropolitan Life Ins. 
Co., App., 176 So. 645. 

Mich.—Chapin v. Chapin, 201 N.W. 
530. 229 Mich. 615. 

N.J.—Seaboard Trust Co. v. Topken, 
20 A.2d 709, 130 N.J.Eq. 46— 

Charles Wiener & Sons v. Fischer, 
179 A. 632, 118 N.J.Eq. 387—Buck- 
ley V. Howard Sav. Inst., 186 A. 52, 
14 N.J.Misc. 620. 

Ohio.—In re Gingery’s Estate, 134 N. 

E. 449, 103 Ohio St. 669. 

Or.—^Wilson v. Hendricks, 102 P.2d 
714, 164 Or. 486—In re Armstrong’s 
Estate, 82 P.2d 880, 881, 169 Or. 
698, citing Oorpns Jiuls. 

Pa.—West v. Young, 2 A.2d 745, 332 
Pa. 248—Snyder v. McGill, 108 A. 
410, 266 Pa. 122—In re Brown’s 
Estate, 161 A. 471, 106 Pa.Super. 
236. 

S.C.—^Ellenberg v. Arthur, 183 S.E. 
306, 178 S.C. 490, 103 A.L.R. 437— 
Mitchell V. Dreher, 147 S.E. 646, 
160 S.C. 126. 

S.D.—Bottum V. Kamen, 180 N.W. 
948, 43 S.D. 498. 

Tex.—Reed v. Harlan, Civ.App., 108 
S.W.2d 236, error refused—Becluial 
V. Becknal, Civ.App., 296 S.W. 917 
—Champ v. Wilson, Civ.App., 844 
S.W. 260—McCarthy v. Texas Oo., 
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in the proceedings,^^ a mistake in the character of | letters granted where a proper case for ad^inistra- 


Civ.App., 235 S.W. 679, error grant¬ 
ed. 

Wash.—In re Upton's Estate, 92 P. 
2d 210, 199 Wash. 447, 123 A.Li.R. 
1220—State ex rel. Liauridsen v. 
Superior Court for Kln^r County^ 37 
P.2d. 209, 179 Wash. 198, 96 A.L.R. 
819. 

23 p 1086 note 61. 

Collateral attack on judgments gen¬ 
erally see the C.J.S. title Judg¬ 
ments S9 401-436, also 34 CJ. p 
611 note 46-p 667 note .70. 
Collateral impeachment of probate of 
will see the C.J.S. title Wills 9 
678, also 68 CJ*. p 1236 note 87- 
p 1238 note 34. 

Oraat or appolataant by olsxk or 
resistor 

(1) An appointment by the clerk 
of the court is not subject to collat¬ 
eral attack. 

Iowa.—In re Kladivo's Estate, 176 N. 

W. 262, 188 Iowa 471. 

N.C.—^Tyer v. J. B. Blades Lumber 
Co., 124 S.B. 306, 188 N.C. 274— 
Batchelor v. Overton, 74 S.E. 20, 
168 N.C. 396. 

<2) Order by clerk of superior 
court granting letters of administra¬ 
tion and appointment of administra¬ 
tor could be avoided in a collateral 
proceeding only by showing that de¬ 
cedent was not, in fact, dead.— 
Chamblee v. Security Nat Bank, 188 
S.E. 632, 211 N.C. 48. 

(3) The granting of letters of ad¬ 
ministration by the register of wills 
is a judicial act, and can be set aside 
only on an appeal from his action in 
the matter, and hence is not subject 
to attack in a collateral proceeding. 
—Ubll V. Miller, 16 Pa.Super. 497. 
OoUatsna attack by straaysr 
In administrator’s action against 
a stranger, the stranger could not 
make a collateral attack on plaintiff’s 
appointment as administrator, since 
it would not be material to defend¬ 
ant who represented the estate as 
administrator.—Bamforth v. Ihmsen, 
204 P. 345, 28 Wyo. 282, rehearing 
denied 205 P. 1004, 28 Wyo. 282. 
Wbat ooastltutM oollatezal attack 
A collateral attack is an attempt 
to avoid, defeat, or evade a judicial 
proceeding or to deny its force and 
efffect in some manner not provided 
by law. It is any proceeding which 
is not instituted for the express pur¬ 
pose of annulling, correcting, or 
modifying the decree. 

Ohio.—^In re Gingery's Estate, 134 N. 

E. 449, 451, 103 Ohio St 659. 
Or.-^Wllson v. Hendricks. 102 P.2d 
714, 716, 164 Or. 486—In re Arm¬ 
strong’s Estate, 82 P.2d 880, 884, 
159 Or. 698. 

salt ngatamt oaxator of doco- 
dant^s oatato 

Appointment .by county judge of 
curator for Inteotate'a estate la not 


subject to collateral attack in equity 
by alleged beneficiary of estate, no 
special equity to have curator su¬ 
perseded being shown.—^Anderson v. 
Spencer, 149 So. 658, 111 Fla. 760. 
Actions or proceedings In wliloh ool- 
lateral attack not permissible 

(1) Action by personal reprsenta- 
tlve for wrongfully causing death of 
decedent. 

U. S.—^Harrison v. Love, C.C.A.Mich., 
81 F.2d 115. 

Cal.—Castillo v. Warren, 118 P.2d 
232. 44 Cal.App.2d 903. 

Ill.—Bremer v. Lake Erie & W. R. 
Co.. 234 Ill.App. 105,. affirmed 148 
N.E. 862, 318 Ill. 11. 41 A.L.R. 1345. 
Ky.—Louisville A N. R, Co. v. Bay’s 
Adm’x, 295 S.W. 452, 220 Ry. 458. 
Mo.—McIntyre v. St. Louis A San 
Francisco Ry. Co., 227 S.W. 1047, 
286 Mo. 234, certiorari denied St 
Louls-San Francisco R. Co., 41 S. 
Ct 376, 256 U.S. 673, 66 L.Ed. 792. 
N.C.—Holmes v. Wharton, 140 S.E. 
93, 194 N.C. 470. 

S.C.—^Ellenberg v. Arthur, 183 S.E. 

306, 178 S.C. 490, 103 A.L.R. 437. 
S.D.—Bottum V. Kamen, 180 N.W. 
948, 43 S.D. 498. 

Tenn.—^Yellow Cab Co. v. Maloaf, 3 
Tenn.App. 11. 

Vt.— Berry v. Rutland R. Co., 164 A. 

671, 103 Vt 388. 

23 C.J. p 1086 note 61 [a] (11). 

(2) Proceeding under workmen’s 
compensation act to obtain compen¬ 
sation for death of decedent.—Key¬ 
stone Steel A Wire Co. v. Industrial 
Commission, 124 N.E. 542, 289 Ill. 
687. 

(3) Proceeding for removal ffom 
state to federal court of action by 
administrator for wrongfully caus¬ 
ing death of decedent.—Mecom v. 
Fitzsimmons Drilling Co., Okl., 62 S. 
Ct 84, 284 U.S. 182. 76 L.Bd. 223, 77 
A.L.R. 904, reversing, C.C.A., 47 F.2d 
28, certiorari granted Mecon v. Plti- 
simmons Drilling Co., 51 S.Ct 488, 
283 U.S. 816, 76 L.Ed. 1431. 

(4) Action by administrator bn in¬ 
surance policy on life of decedent— 
Northwestern Mut. Life Ins. Co. v. 
Johnson, CC.A.Iowa, 276 F. 767. 

(6) Action by administrator 
against debtor for the benefit of next 
of kin.—In re Trost’s Estate,* 10 N.E. 
2d 867, 292 Ul.App. 60. 

(6) Action in trespass to try title 
brought by an administrator.—Pierce 

V. Baker, Tex.Civ.App., 143 S;W.8d 
681, error refused. 

(7) Suit by administratrix to quiet 
title to lands belonging to estate of 
decedent.—Jerauld v. Chambers, 187 
P. 33. 44 CaLApp. 771. 

(8) Suit by administrator to quiet 
title to an interest in ah irrigation 
ditch.—Bamforth v. Xbmaen^ 204 P. 
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346, 28 Wyo. 282, rehearing denied 
206 P. 1004, 28 Wyo. 282. 

(9) Suit by administratrix ab such 
to set aside a conveyance of prop* 
erty which, it was alleged, had been 
held in trust for decedent.—^West v. 
Young, 2 A.2d 746, 832 Pa. 248. 

(10) Action by administratrix 
against heirs to settle estate of dece¬ 
dent, In which the administratrix 
sought to recover the amount of her 
claim as an individual based on a 
loan by her to decedent.—Cox v. 
Monday. 96 S.W.2d 786, 264 Ky. 806. 

(11) Suit by administrator of de¬ 
ceased beneficiary of trust to deter¬ 
mine to whom beneficiary’s share of 
trust fund should be paid.—Hedden 
V. Hedden, 162 A. 114, 10 N.J.Misc. 
1047. 

(12) Action by mortgagor against 
executor of mortgagee to declare 
foreclosure proceedings null and 
void, remedy being by appeal from 
order appointing executor.—Lehman 

V. Norton, 253 N.W. 663, 191 Minn. 

211 . 

(13) Suit by children of decedent 
to prevent drawing of widow's allow¬ 
ance, in which plaintiffs sought to 
attack appointment of administrator. 
—McKana v. Englund, 261 N.W. 308, 
265 Mich. 214. 

(14) Proceeding for approval of 
claims against the estate.—Clark v. 
Murrah, Civ.App., 136 S.W.2d 652, 
followed In Markward v. Murrah, 
Civ.App., 136 S.W.2d 656, and both 
cases reversed on other grounds, 
Tex., 166 S.W.2d 971—Markward v. 
Murrah, Civ.App., 136 S.W.2d 649. af¬ 
firmed, Tex., 156 S.W.2d 971. 

(15) Suit to establish claim 
against decedent’s estate.—Clark v. 
Murrah, Civ.App., 136 S.W.2d 662, 
followed in Markward v. Murrah,. 
Civ.App., 136 S.W.2d 666, and both 
cases reversed on other grounds, 
Tex., 166 S.W.2d 971, error granted. 

(16) Other actions or proceedings. 
Ariz.—Barth v. Platt, 100 P.2d 589, 

65 Ariz. 241. 

N.C.—Security Nat. Bank (Tarboro 
Unit) V. Bridgers, 176 S.E. 296, 
207 N.C. 91. 

23 C.J. p 1086 note 61 [a]^ 

Matters not oosjitltn.tlag eollateral 
attack 

Ky.—Stell V. Williams’ Adm’r, 26 S. 

W.2d 8, 233 Ky. 441. 

23 C.J. p 1086 note 61 [g]. 

J.L Cal.—In re Way’s Elstate, 86 P. 
2d 663, 29 Cal.App.2d 669—Lane v. 
Starkey, 210 P. 277, 69 CaLApp. 
140. 

S.C.—^Bllenberg v. Artl^ur, 183 S.E. 
806, 178 S.C 490, 108 A.L.R. 487. 

W, Va.—Starcher v. South Penn OU 
Co., 95 S.B. 28, 81 W.Va. 687. 

23 C.J. p 1088 note 62. 
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tion existed,that administration was not neces¬ 
sary,that the grant was premature,!* or that the 
piefsi^ app6inte<i was not a proper person for the 

la pMtloa pr applioatioa for 

; apS^ifttaipat 

(1) FaUhre of person who was ap¬ 
pointed administratrix to slan peti¬ 
tion for appointment was not around 
for oollateral > attack on the appoint¬ 
ment, in an action by the administra¬ 
trix.—Jerauld v. Chambers, 187 P. 

33, 44 Cal.App. 771. 

(2) Judgment of court first ap¬ 
pointing administrator could not be 
collaterally attacked on the ground 
that application for appointment did 
not give county of decedent's resi¬ 
dence.—Ferguson v. Connell, 230 N. 

W. 859, 210 Iowa 419. 

(3) Failure of petition for appoint¬ 
ment of administrator to allege that 
applicant for appointment was a res¬ 
ident of the state and had attained 
majority did not render appointment 
subject to collateral attack in an ac¬ 
tion by the administrator; nor did 
such collateral attack oust the court 
of Jurisdiction of such action or de¬ 
prive the administrator of his ca¬ 
pacity to act.—Castillo v. Warren, 113 
P.2d 232, 44 Cal.App.2d 903. 

Bond 

<l) Failure of executor or adminis¬ 
trator to give bond does not render 
his appointment or his capacity sub¬ 
ject to collateral attack. 

Mo.—Connor v. Paul, 119 S.W. 1006. 

138 Mo.App. 13. 

Okl.—Mahoney v. McBirney, 84 P.2d 

600, 184 Okl. 76. 

Tex.—Reed v. Harlan, Civ.App., 103 

S.W.2d 236, error refused. 

33 C.J. p 1077 note 46. p 1088 note 62 

[а] (1). 

(2) Fact that administrator gave 
no bonds, being excused by probate 
court, did not disqualify administra¬ 
tor from maintaining actions to set 
aside deeds given by decedent during 
her lifetime, the order appointing ad¬ 
ministrator and excusing him from 
giving bond not being subject to col¬ 
lateral attack.—Stanley v. Martin, 22 
P.2d 951, 137 Kan. 894. 

(3) Proceedings in which an ad¬ 
ministrator was appointed are not 
aubjeet to collateral attack on thej 
ground of irregularities or defects in 
his bond.—Moe v. Judd, 208 P. 82. 1211 
Wash. 14—23 C.J. p 1088 note 62 [a] I 
<2), (3). 

(4) I^etters testamentary are not 
vulnerable in collateral attack be¬ 
cause sureties on bond of executor 
failed to make afSdavit as to their 
aualifleations.—In re Hoferer's Es¬ 
tate, 216 N.W. 826, 116 Neb. 249. 

(б) However, a temporary adminis¬ 
trator's failure to file his bond and 
have it approved, and otherwise to 
qualify, is a ground of defense in an 
Action of trover, brought by him for 


appointment,!® as, for example, that the person to 
whom letters of administration have been ^^ranted 
was not entitled by priority to administer,!® or 

Person claiming as widow 

Decree appointing alleged widow 
of decedent as administratrix, who 
was subsequently shown not to be 
decedent’s widow, wan not subject 
to collateral attack. 

Ky.—Cox V. Monday, 95 S.W.2d 786. 
264 Ky. 805. 

Mass.—Fidelity & Casualty Co. of 
New Tork v. Huse & Carleton, 172 
N.E. 690, 272 Mass. 448, 72 A.L.R. 
1143—Fidelity & Ca.suaUy Co. of 
New York v. Huse & Carleton, 160 
N.B. 230, 264 Mass. 369. 
ironrssidsBt 

Where a court may, in the exercise 
of discretion, appoint a nonresident 
as administrator, the appointment of 
a nonresident is not subject to col¬ 
lateral attack.—Reidy v. Chicago, B. 
& Q. Ry. Co., 249 N.W. 347, 216 Iowa 
415. 

Debtor 

Where it is not beyond the Jurisdic¬ 
tion of the court to appoint as ad¬ 
ministrator a person who is indebted 
to the estate, the appointment of 
such a person is not subject to collat¬ 
eral attack.—^Ford v. Peck, 227 P. 
527. 116 Kan. 481, denying rehear¬ 
ing 225 P. 1054, 116 Kan. 74. 

▲bssiios of appeal in oontsstsd pio- 
essdlag 

Order of probate court appointing 
administrator for estate, made in a 
contested proceeding, in absence of 
timely appeal therefrom, becomes 
flnal as to person appointed, except in 
direct attack on ground of fraud or 
mistake.—In re Flrle's Estate, 253 

N. W. 889, 191 Minn. 233. 

16. Fla.—State ex rel. Everette v. 

Petleway, 179 So. 666, 131 Fla. 616. 
Utah.—In re Owen's Estate, 271 P. 

225, 72 Utah 469. 

23 C.J. p 1088 note 66. 

Walrsr by next of Ida 
Appointment of administrator could 
not be attacked collaterally on the 
ground that there was a want of a 
showing that next of kin of decedent 
had waived their priority.—Pierce v. 
Baker. Tex.Civ.App., 143 S.W.2d 681, 
error refused. 

Attack la aotloa by administrator 

(1) An objection to the capacity 
of an administrator to sue on the 
ground of the failure of the court 
to give preference to the wife or next 
of kin as required by the statute 
may not be taken by a stranger sued 
by the administrator.—Chesapeake & 

O. R. Co. v. Banks, 135 S.W. 286, 142 
Ky. 746. 

(2) Where the record of the pro¬ 
bate court relating to the appoint¬ 
ment of an administrator was not in 
evidence and there was no showing 
whatever as to whether the widow 


certain property of the estate.—Stew¬ 
art V. Patterson. Ill S.E3. 421. 152 Oa. 
754. 

(6) Failure to give bond in general 
see supra fi 67. 

Oath 

(1) Failure of administrator to 
take the prescribed oath does not ren¬ 
der his appointment subject to col¬ 
lateral attack.—Reed v. Harlan, Tex. 
Civ.App., 103 S.W.2d 236, error re¬ 
fused—23 C.J. p 1088 note 62 [a] (4). 

(2) Failure of an executor to take 
the prescribed oath is not ground for 
collateral attack on his capacity.— 
Connor v. Paul, 119 S.W. 1006, 138 
Mo.App. 18. 

(3) Where, in an action by an ad¬ 
ministrator, the records of the pro¬ 
bate court granting administration 
had been admitted, it was not prop¬ 
er to ask the administrator on cross- 
examination if he had been sworn in. 
because it was not permissible to as¬ 
sail any portion of the record col¬ 
laterally.—Nickles V. Seaboard Air 
Line R. Co., 64 S.E. 255, 74 S.a 102. 

Ctompetsney of pstitionsr for appoi&t- 
msat 

In an action by administrator as 
such, his appointment was not sub¬ 
ject to attack by defendant on the 
ground that a third person who was 
the petitioner for such appointment 
was mentally incompetent, as shown 
by plaintiff’s bill in the present suit. 
Chandler v. White, 221 N.W. 618, 244 
Mich. 532. 

12. N.M.—Amberson v. Candler, 130 
P. 255. 17 N.M. 456. 

23 C.J. p 1088 note 63. 

13. Mich.—McKana v. Englund, 251 
N.W. 308. 265 Mich. 214. 

Miss.—Kevey v. Johnson. 160 So. 532, 
167 Miss. 776. 

Tex.—Clark v. Murrah, Civ.App., 186 
S.W.2d 662, followed in Markward 
v. Murrah, Civ.App., 136 S.W.2d 
656, and both cases reversed on 
other grounds. Sup., 156 S.W.2d 971 
—Markward v. Murrah, Civ.App., 
136 S.W.2d 649, affirmed. Sup., 156 
S,W.2d 971. 

23 C.J. p 1088 note 64, p 1005 note 4 
[c]. 

Determination as to necessity of ad¬ 
ministration generally see supra | 
9. 

14. N.M.—Amberson v. Candler, 130 
P. 266, 17 N.M. 466. 

Ya..—^Hutcheson v. Priddy, 12 Oratt. 
85. 63 Va. 86. 

16. Qa.—Milner y. AUgood, 191 S.E. 
182, 184 Oa. 28^ 

Wyo.—Bamforth v. Ihmsen, 204 P. 
845, 28 Wyo. 282, rehearing denied 
205 F. 1004, 28 Wyo. 282. 
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lacked the required qualifications.^^ 

Fraud or collusion. It has been held that the ap¬ 
pointment may be collaterally attacked on the ground 
of fraud or collusion,although the right to attack 
the appointment on such ground has also been de¬ 
nied.^* 

Acts of personal representative. The authority of 
an administrator to perform acts as administrator 
may not be attacked collaterally where letters of 
administration have duly been issued to him and he 
has been recognized by the probate court as the 
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duly authorized administrator.^^ 

b. Want of Jiiriadictio]i and Void Oxdor or Ap¬ 
pointment 

A grant of adminiatration or of lottora ordinarily may 
not bo oollatorally attaekod for want of Jurlodiction whan 
tho lack of Jurisdiction Is not apparent on tho face of tho 
record. 

A want of jurisdiction to grant administration or 
letters, when not apparent on the face of the record, 
is not, as a rule, a ground of collateral attack,^^ 
for where, as is usually the case, the probate court 
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of decedent had renounced her right 
to administer, the appointment of 
the administrator could not be col¬ 
laterally attacked by defendant rail¬ 
road on the theory that, as dece¬ 
dent's widow had the first right to 
administer on the estate, the court, j 
cM>uld not, within thirty days, ap¬ 
point another person to administer 
without showing that widow had re¬ 
nounced her right.—McIntyre v. St. 
LiOuis & San Francisco Ry. Co., 227. 
8 .W. 1047, 286 Mo. 234. certiorari de¬ 
nied St. Louls-San Francisco R. Co. 
V. McIntyre. 41 S.Ct. 376, 266 U.S. 
573. 66 L.Ed. 792. 

17. Ark.—Day v. Johnston, 260 S.W. 
632, 168 Ark. 478. 

Pa.—In re McNichol's Estate. 127 A. 
461. 282 Pa. 187. 

S.C.—Ellenberg v. Arthur, 188 S.E. 

306, 178 S.C. 490, 108 A.I 1 .R. 487. 
23 C.J. p 1089 note 67. 

Weak-minded person as administrator 
Appointment of administrator is 
not subject to collateral attack on the 
ground that the person appointed 
was weak-minded.—^West v. Young, 2 
A.2d 746. 332 Pa. 248. 

la N.Y.—Hoes V. New York. N. H. 
& H. R. Co., 66 N.E. 119. 178 
N.Y. 436, reversing 77 N.Y.S. 117. 
73 App.Div. 363—^Ziemer y. Crucible 
Steel Co., 90 N.Y.S. 962, 99 App. 
Div. 169. 

le. Ala.—Carr v. Illinois Cent. R. 
Co., 60 So. 277, 180 Ala. 169, 43 1m 
RA..N.S.. 634. 

ga Ten.—Rindge v. Oliphint, 62 
Tex. 682—Frost v. Crockett, Civ. 
App.. 109 S.W.2d 629, error dis¬ 
missed. 

gl. Fla.—State ex rel. Campbell v. 
Chapman, 1 So.2d 278, 146 Fla 
647-^tate ex rel. Everette v. Pette- 
way. 179 80 . 666 , 131 Fla. 616. 

CMl—W ash v. Dickson. 94 S.E. 1009. 
147 <3a 640—Jones v. Smith. 48 8 . 
B. 134. 120 Oa 642. 

Iowa.—Ferguson v. Connell, 230 K« 
W. 859, 210 Iowa 419. 

Me.—In re Neely's Estete. 1 A.2d 772. 
136 Me. 79. 

N.C.-^olmes v. Wharton. 140 8 .E. 98, 
194 N.C. 470. 


Vt.—Berry v. Rutland R. Co., 164 
A. 671, 103 Vt. 388. 

23 C.J. p 1089 notes 68 . 69. 
Jurisdictional defects as ground for 
collateral attack of Judgments gen¬ 
erally see the C.J.S. title Judg¬ 
ments S 8 421'-427, also 84 C.J. P 
628 note 14 et seq. 

BesidSBoe or domioile of deoedsnt 

I (1) Order of a court or tribunal of 
competent Jurisdiction granting let¬ 
ters of administration is not general¬ 
ly open to collateral attack on the 
ground that decedent was not a res¬ 
ident of, or domiciled in, the county 
in which the grant was made. 

IlL—Bremer v. Ijake Erie & W. R 
Co., 148 N.E. 862, 318 Ill. 11. 41 
A.L.R. 1346, aihrming 234 Ill.App. 
106—Chicago St Eastern Illinois R. 
Co. V. Wolfrum. 136 llLApp. 161. 
Iowa.—^Ferguson v. Connell, 230 N. 
W. 869, 210 Iowa 419—In re Klavi- 
do's Estate. 176 N.W. 262, 188 Iowa 
471. 

Mo.—Johnson v. Beasley, 66 Mo. 260, j 
27 Am.R. 276. 

Okl.—Wolf v. Gillis, 219 P. 350, 96! 
Okl. 6 . 

Pa.—Zeigler v. Storey, 69 A. 894, 220 
Pa. 471, 17 L.R.A.,N.S.. 878—In re 
Brown's Estate, 161 A. 471, 106 
Pa.Super. 236. 

W.Va.—Colley v. Calhoun, 109 S.E. 

484, 89 W.Va. 399. 

23 C.J. p 1089 notes 68 , 69. 

(2) Where the record is silent con¬ 
cerning decedent's residence in the 
county, the appointment may not be 
attacked collaterally.—Ferguson v. 
Connell, 230 N.W. 869, 210 Iowa 419. 

(3) Order or Judgment appointing 
administrator, based on finding, sup¬ 
ported by evidence, that decedent was 
a resident of the county in which 
the appointment was made, was con¬ 
clusive on collateral attack made 
nearly five years after entry in the 
form of a motion to dismiss the pro¬ 
bate or administration proceeding.— 
In re Spencer's Estate, 246 P* 176, 
198 Cal. 329. 

(4) Finding by the court which is¬ 
sues letters testmnentary or of ad¬ 
ministration that decedent had his 
domicile in the county over which 
the Jurisdiction of the court extended, 
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and the letters based on such find¬ 
ing, may not be impeached collat¬ 
erally on the ground that decedent 
was not a resident of. or domiciled 
in, such county.—Sewell v. Christi- 
son, 246 P. 682, 114 Okl. 177. 

( 6 ) Adjudication in granting let¬ 
ters of administration that decedent 
had been a resident of the county in 
which the court has Jurisdiction is 
binding for all of the administration 
of the estate of decedent, unless 
vacated or set aside on direct attack; 
it cannot be attacked collaterally.— 
In re Relph's Estate, 198 P. 639, 185 
Cal. 606—Holabird v. Superior Court 
in and for Fresno County. 281 P. 108, 
lOX Cal.App. 49. 

( 6 ) Where appointment of admin¬ 
istrator was attacked collaterally on 
the ground that decedent had not 
died a resident of the county in 
which the appointment was made, 
it was not necessary for the party 
who relied on the effectiveness of the 
appointment to furnish evidence that 
decedent was a resident of such coun¬ 
ty notwithstanding the adverse par¬ 
ty had introduced evidence tending to 
show want of such residence.—Fergu¬ 
son V. Connell, 230 N.W. 869, 210 
Iowa 419. 

(7) Evidence has been held in¬ 
sufficient to show that fraud was ex¬ 
ercised on the court in inducing It to 
take Jurisdiction of the proceeding in 
which it appointed an administrator 
so as to permit a collateral attack 
on the appointment on the ground 
that decedent was not a resident of 
the county in which the appointment 
was made, even if it were assumed 
that such fraud would have permit¬ 
ted a collateral attack.—Ferguson v. 
Connell, 237 N.W. 364, 212 Iowa 1156 
—Ferguson v. Connell, 230 N.W. 869, 
210 Iowa 419. 

( 8 ) Probate court's determination 
that decedent lived in another state, 
made in assuming Jurisdiction over 
administration of estate, is conclu¬ 
sive against collateral attack, where 
the appointment of the administra¬ 
tor had been sought on the ground 
that .decedent was a nonresident of 
the state in which administration 
was sought and owned real property 
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is a court of general jurisdiction with regard to pro¬ 
bates and the grant of administrations, and has ju¬ 
risdiction with regard to the whole subject matter, 
although it may err in taking jurisdiction of a par¬ 
ticular case, yet the order is generally not void but 
only voidable, as shown supra § 72. According to 
some cases, however, a lack of jurisdiction may be 
shown collaterally.22 Where the probate court is 
a court of limited jurisdiction a lack of jurisdiction 
may be shown collaterally.22 The appointment may 
be attacked collaterally when the record affirmative¬ 
ly shows that the court granting the letters acted 
without jurisdiction,2^ and indeed any appointment 
which is void, as distinguished from voidable mere¬ 
ly, may be collaterally attacked.26 Thus it has been 
held that it may be shown collaterally that the es¬ 
tate had already been fully administered and 
closed,2® or that at the time of the grant the pro¬ 
bate court of another county had previously taken 
jurisdiction of, and granted administration on, the 
same estate, and that there was no vacancy in the 
administration.27 Where the petition in an action 
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by an administrator affirmatively shows a lack of 
jurisdiction in the court which appointed him, de¬ 
fendant may take advantage of such want of ju- 
risdiction.28 

Where a partnership or corporation is incapable 
of acting as an executor or administrator, the rec¬ 
ord of the appointment of an executor may be col¬ 
laterally attacked where the name of the appointee 
indicates that it is a corporation or partnership.29 

Fact of death. As a general rule it may be shown 
collaterally that the alleged decedent was not dead 
at the time of the grant of administration,®® al¬ 
though there appears to be authority to the con¬ 
trary.®^ 

§ 77. Direct Attack 

A grant of administration Is subject to direct at¬ 
tack in an appropriate proceeding. 

An order granting administration is subject to di¬ 
rect attack in an appropriate proceeding.®® A cer¬ 
tiorari proceeding to test the jurisdiction of the 


In such state.—State ex rel. Gott v. 
Fidelity & Deposit Co.. 298 S.W. 83. 
317 Mo. 1078. 

aa. Ky.—Bartlett v. Buckner’s 

Adm’r, 97 S.W.2d 806. 265 Ky. 747. 
23 C.J. p 1089 note 70. 

anrden of proof 

The burden of showing want of 
Jurisdiction is on the party who as¬ 
serts it.—Bartlett v. Buckner's Admr.. 
supra—Jacob's Adm’r v. Louisville & 
N. R. Co.. 10 Bush. Ky.. 263. 
Bnflolanoy of svldsmss 

In action by administrator to re¬ 
cover dower allegedly due decedents 
of whose estates he was administra¬ 
tor. evidence was insufficient to es¬ 
tablish that county court which had 
appointed administrator was without 
Jurisdiction so to do.—Bartlett v. 
Buckner's Adm'r, 97 S.W.2d 805, 265 
Ky. 747. 

as. R.T.—Peoples' Sav. Bank v. Wil¬ 
cox. 3 A. 211. 16 R.I. 258. 2 Am. 
S R 894 

23 C.J. p 1089 note 70. 

94. Ark.-^Brinkley v. Allen. 148 S. 

W.2d 187. 200 Ark. 1147. 

Cal.—Texas Co. v. Bank of America 
Nat. Trust & Savings Ass’n, 68 P. 
2d 127. 6 Cal.2d 85. 

Iowa.—Ferguson v. Connell. 230 N.W. 
859, 210 Iowa 419. 

Kan.—Anderson v. Walter. 99 P. 270. 
78 Kan. 781. 

Wis.—Newcomb v. Ingram. 248 N.W. 
209. 212. 211 Wis. 88. quoting Oor. 
pus Juris. 

28 C.J. p 1089 note 71. 

Want of jurisdlottou showu kjr po. 

titlou for appolJitamt 
Mich.—Olson v. Preferred Automobile 


Ina Co., 244 N.W. 178, 269 Mich. 
612. 

Waut of uotloe or oitatlou 
Cal.—Texas Co. v. Bank of America 
Nat. Trust & Savings Ass’n. 63 
P.2d 127. 6 Cal.2d 36. 

Ga.—Rusk V. Hill, 45 S.E. 42. 117 Ga. 
722—Davis v. Melton. 181 S.K. 300, 
61 Ga.App. 686. 

Want of jurlsdiotloa as defeuse to 
aotiou by administrator 

Ga.—Stewart v. Patterson, 111 S.E. 
421, 162 Ga. 764. 

S5. Ga.—Stanley v. Metts, 149 S.E. 
786, 169 Ga. 101. 

La.—Flanagan v. Land Development 
Co.. 83 So. 39, 146 La. 843—Carter 
V. Cambrice, 1 La.App. 156. 

Mo.—In re Graves* Estate. App.. 73 
S.W.2d 844—Linder v. Burns, App.. 
243 S.W. .361. 

N.Y.—Van Dusen v. Sturm. 8 N.T.S.2d 
?67. reversed on other grounds 12 
N.Y.S.2d 133. 257 App.Div. 914. 
N.C.—Holmes v. Wharton. 140 S.E. 
93, 194 N.C. 470. 

Okl.—Barrett v. Steele. 117 P.2d 1020. 
Wis.—Newcomb v. Ingram, 243 N.W. 
209. 212. 211 Wis. 88. quoting Cor- 
pus Juris. 

23 C.J. p 1090 note 72. 

96. Tex.—Fisk v. Norvel. 9 Tex. 
13. 68 Am.D. 128. 

97. Ala.—^Beasley v. Howell. 22 So. 
989, 117 Ala. 499. 

23 C.J. p 1090 note 76. 

98. By special demurrer 

Ky.—Louisville Trust Co. ▼. Louis¬ 
ville & N. R. Co., 43 S.W. 698, 102 
Ky. 480. 80 Am.S.R. 368, 19 Ky.L. 
1629. 

98. Ohio.—Western Union Tel. Co. v. 
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Union Sav. ft Trust Co., 30 Ohio 
Cir.Ct. 380. 

SO. Iowa.—^In re Barrett's Estate, 149 
N.W. 247, 167 Iowa 218. 

N.C.—Chamblee v. Security Nat. 
Bank, 188 S.E. 632, 211 N.C. 48— 
Holmes v. Wharton, 140 S.E. 98. 
194 N.C. 470. 

Tex.—Fisk V. Norvel. 9 Tex. 13, 68 
Am.D. 128. 

Validity of grant of administration 
on estate of living person see su¬ 
pra 9 16. 

Buxdeu of proof is on the party 
who collaterally attacks the grant.— 
In re Barrett’s Estate. 149 N.W. 247, 
167 Iowa 218. 

Temporary administration 

In a grant of temporary adminis¬ 
tration it is not to be expected, so 
far as the presumption of death is 
concerned, that there should be the 
same certainty as in cases of gen¬ 
eral administration, and slight proof 
of death will suffice to preclude a 
collateral attack on the appointment 
of such an administrator.—Czech v. 
Bean, 72 N.Y.S. 402, 36 Misc. 729. 

3L N.J.—Hamilton v. Orange Sav. 

Bank. 124 A. 62. 99 N.J.Law 503. 
23 C.J. p 1093 note 73, New Jersey 
case. 

[ 39. U.S.—Doten v. Southern Ry. Co., 
D.C.Tenn., 32 F.Supp. 901. 

Ala.—Holmes v. Holmes, 103 So. 884, 
212 Ala. 597—Bell v. Fulgham, 80 
So. 39, 202 Ala. 217. 

Ohio.—In re Gingery's Estate, 184 
N.E. 449. 103 Ohio St. 669. 

Or.—In re Armstrong's Estate, 88 
P.2d 880. 169 Or. 698. 

Wash.—In re Upton’s. 92 P.2d 219, 
199 Wash. 447, 128 A.L.R. 1829— 
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court to make an order appointing an administrator 
is a direct attack on the order,** and a proceeding 
to revoke the appointment or letters of an adminis¬ 
trator made in the same court in which the appoint¬ 
ment was made is a direct, and not a collateral, at¬ 
tack on the appointment.** 

Any person may directly attack a void grant of 
administration,** but, according to some cases, a 
grant of administration valid on its face can be at¬ 
tacked only by a creditor or next of kin of the de¬ 
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cedent or some other person in some way interested 
in the estate.*^ 

Where a direct attack on an appointment is hlade, 
and such appointment is claimed to be void and ul¬ 
tra vires, no right or title to the property of the suc¬ 
cession can absolutely vest in the appointee so long 
as the opposition remains undisposed of.*^ The 
probate court alone has jurisdiction in a direct pro¬ 
ceeding to question the authority of the public, ad¬ 
ministrator to administer an estate.** 
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G. DURATION AND TERMINATION OP AUTHORITY 


§ 78. In General 

a. General rules 

b. Statutory limitations 

c. Final account and settlement 

d. Testacy or intestacy apparent after ac¬ 

tion based on contrary supposition 

a. General Rules 

The authority of an executor or admlnlatrator eon- 


tinuea until the estate hae been completely admlnlatered, 
or until he diet, retignt, or It removed, or hit letters re¬ 
voked, or a temporary order of tutpention It made. 

As a general rule, the authority of an executor or 
administrator continues until the estate has been 
completely administered by payment of debts and 
legacies and distribution among those entitled, and 
the personal representative has been finally dis¬ 
charged,** or until he dies, see infra § 81, resigns. 


State ex rel-Ijauridsen v. Superior 
Court for King County. 87 P.2d 
209. 179 Wash. 198. 96 L.R.A. 819. 
AppoiatmoB* la wrong oouatg. 

The Improper appointment of an 
administrator by a probate court in 
a county in which decedent did not 
reside or did not have hit domicile 
may be avoided in a direct proceeding. 
Ala.—^Holmes v. Holmes, 103 So. 884, 
212 Ala. 697. 

Ohio.—In re Gingery*s Estate, 134 N. 

E. 449, 103 Ohio St. 559. 

Or.—In re Armstrong's Estate, 82 P. 

2d 880. 169 Or. 698. 

“Dlroot attack” doflasd 

(1) A direct attack Is "one by 
which the Judgment is directly as¬ 
sailed In some mode authorized by 
law."—In re Gingery's Estate, 134 
N.E. 449. 451. 103 Ohio St. 569. 

(2) A direct attack on a Judgment 
Is an attempt to avoid or correct it 
in some manner provided by law 
in a proceeding instituted for that 
very purpose.—In re Armstrong's Es- 
Ute, 82 P.2d 880, 884, 159 pr. 698. 
Viooesdlags not ooBstltatlag dirsot 

attack 

Attack on proceedings in adminis¬ 
tration of an estate for fraud, irregu¬ 
larities in sale, and on administrator's 
claim agajinst estate, was not a direct 
attack on order granting adminis- 
tration.*-Qillette*8 Estate v. State, 
Tex.Civ.AFP^* *** **^» reversed 

on other grounds State v. GiUette's 
Estate, Coib.App., 10 S.W.2d 984. 
38. Cal.'^Teaias Ca v. Bank of 
America Nat. (Trust A Savings 
Ass'n. 68 P.2d 187, 6 Cal.2d 86. 

34. Ala.^B^l v: Fulgham, 80 So. 
80, 202 Ala. 211* 


Cal.-—Estate of Way. 86 P.2d 563, 29 
Cal.App.2d 669. j 

Ohio.—In re Gingery's Estate, 184 
N.E. 449. 103 Ohio St. 669. I 

Wash.—In re Upton's Estate, 92 P.2d 
210, 199 Wash. 447, 123 A.r..n. 1220 
—State ex rel. Lauridsen v. Superi¬ 
or Court for King County, 37 P. 
2d 209, 179 Wash. 198, 96 A.L.R. 
819. 

Revocation of letters see infra 61 84- 

88 . 

Attack by executor subsegneutly ap- 
poluted 

Where administrator was appoint¬ 
ed in one county court, will of de¬ 
ceased was probated in another coun¬ 
ty court and executrix therein ap¬ 
pointed. a proceeding by executrix 
in the first county court to vacate 
the order appointing the administra¬ 
tor and to revoke the letters of ad¬ 
ministration. was a direct attsxsk 
and not a collateral attack on the or¬ 
der and could be properly maintained* 
—In re Armstrong's Estate, 82 P.2d 
880. 169 Or. 698. 

33. Cal.—Texas Co. v. Bank of 
America Nat. Trust A Savings 
Ass'n, 58 P.2d 127, 6 Cal.2d 86. 

Ga.—Stewart v. Golden, 25 S.E 628, 
98 Ga. 479. 

23 C.J. p 1090 note 82. 

Who may apply for revocation of 
appointment or letters see Infra I 
86 . 

33. Ga.—Jones v. Smith, 48 S.E. 184, 
120 Ga. 642. 

28 C.J. p 1090 note 88. 

37. La.—Sjtate v. Hingle, 28 So. 616, 
60 La.Ann. 683. 

Custody and management of estate 
see infifu || 184-228. 
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83. Mo.—^Vermillion v. Le Clare, 89 
Mo.App. 66. 

Public administrators see infra 66 
1060-1063. 

83. Mo.—State ex rel. and to Use 
of Bremer v. Schulte, App., 90 S. 
W.2d 1078—^Hewitt v. Duncan's Es¬ 
tate, 43 S.W.2d 87. 226 Mo.App. 
264. 

N.Y.—^In re Bloomingdale's Estate, 18 
N.Y.S.2d 674, 171 Misc. 843. 

N.C.—Edwards v. McLawhorh. 11 S. 
E.2d 662, 218 N.C. 648—Rocky 

Mount Savings A Trust Co. v. Mc- 
Dearman, 196 S.E 631, 218 N.C. 
141—Creech v. Wilder, 193 S.E. 
261, 212 N.C. 162. 

23 C.J. p 1091 note 97. 
ralluxe to distribute estate 
Executrix retained all powers and 
duties of executrix provided by law 
so long as she remained executrix, 
even if she failed to perform stat¬ 
utory duty of distributing realty to 
heirs or devisees,—Walker Bank A 
Trust Co. v. Steely, 84 P.2d 66, 54 
Idaho 691. 

Oouttunaaoe as sxeoutofs or trustsss 

(1) Will may extend duties of dis¬ 
tribution by executors' in that unal¬ 
tered capacity to distant date after 
closing of administration, but failure 
thereof to specify that trust fund 
is to be held by them thereafter as 
trustees, guardians, or legatees will 
not always continue office of execu¬ 
tors, as trust or other second hold¬ 
ing may be made clear without ex¬ 
plicit declaration.—Zimmerman ' v* 
Coblents, 186 A 242. 170 Md. 468. 

(2) .Where wilt created trust In sx- 
ecutor, as where will appolated eor- 
poratiott ^'executor and trustee*' to 
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see inira § 82, or it removed, Aee infra §§ 89-94, 
or his letters are revoked, sec hi fra §§ 84-88, or a 
temporary order of suspension is made, see infra § 
1035. The appointment of a guardian for minor 
heirs does not oust the administrator from his office 
or terminate the administration,^.^ and it has been 
held that the office of a residuary legatee as execu¬ 
tor is not terminated on the filing and approval of 
the bond to pay debts and legacies.^ ^ However, it 
has been held that, where the creditors of the estate 
consent to the delivery of possession, there is no le¬ 
gal obstacle in the way of the heirs receiving pos¬ 
session of the property, and such voluntary delivery 
by the administrator terminates his administration, 
and transfers the claim of creditors over against 
the heirs,although the assumption of possession 
during the administration by a universal legatee, 
who is also the testamentary executor, of the prop¬ 
erty bequeathed to him by the will, is held not to 
have, ipso facto, the effect of closing the succession 
and discharging the executor:^^ 

A testamentary provision giving an executor five 
years to wind up the estate has been held not to fix 
an arbitrary limit beyond which the administration 
could not extend if necessary, but to have been 
merely intended as an enlargement of the time al¬ 
lowed by law and an expression of opinion that the 
estate could not be wound up in less than five 
ycars.^^ 

Power of equity to prevent undue prolongation. 


§ 78 

Where a will provides that the executor shall re¬ 
ceive in lieu of commission a given sum annually 
during the time he acts as such, and it is evident 
from the whole scheme of the will that the testator 
contemplated that the executorship should last for 
several years, the court of equity affords abund¬ 
ant remedy to prevent an undue and improper pro¬ 
longation of the executorship.^5 

Consolidation of corporate executor. Statutory 
provisions for the consolidation of state banks with 
national banks have been held not to transfer the 
office of executor from a state trust company to the 
succeeding national bank,^® but a national bank, ap¬ 
pointed as administrator, was held not deprived of 
authority on consolidation with a state bank, espe¬ 
cially where it continued to exercise its corporate 
functions without modification under the same char¬ 
ter.^ ^ 

Expiration of term of public administrator as ter¬ 
minating his authority is discussed infra § 1051. 

b. Statutory Liinitatioiui 

The tenure of an executor or admlnletrator It ter¬ 
minated by atatutea In aome Jurladictlona at the ex¬ 
piration of a deaignated time, but extenalona are provid¬ 
ed for In aultable caaea. 

By virtue of statutes in a few jurisdictions, the 
tenure of an executor or administrator is terminat¬ 
ed at the expiration of a designated time,^® but ex¬ 
tensions are provided for in suitable cases,and 
it is not readily to be presumed that at the expira- 


manaae eatate and pay income to life 
beneficiaries, duration of executorship 
was limited only by continuance of 
trust, and appointee could appeal as 
executor, without fllinsT appeal bond, 
from decision construing rigrhts of 
beneficiary under will.—Houston 
Land & Trust Co. v. Campbell. Tex. 
Civ.App., 105 S.W.Sd 430. error re¬ 
fused. 

‘‘Period of administration” of an 

estate is the time required by legal 
representatives to perform ordinary 
duties pertaining to its settlement, 
especially the collection of assets 
and the payment of debts and lega¬ 
cies.—In re Lewis' Will, 18 N.T.S.2d 
188, 269 App.Div. 4, appeal denied 
20 N.Y.S.2d 414, 269 App.Div. 933, af¬ 
firmed 80 N.E.2d 720, 284 N.Y. 671. 

protection of creditors 

When administration is necessary 
solely to protect creditors, it stops 
when the creditors are protected.— 
In re Rainbow's Estate, 298 N.Y.S. 
79, 168 Misc. 738, affirmed 268 N.Y. 
8. 89, 251 App.Div. 809. 

40i Tex.—'Wilkin v. Simmons, Oiv. 
App., 151 S.W. 1146. 

83 C.J.S.-04 


41. Mich.—Lafferty v. People's Sav. 

Bank. 43 N.W. 34. 76 Mich. 36. 

23 C.J. p 1091 note 99. 

48. La.—Barton v. Burbank, 38 So. 
3 50, 114 La. 224—Scott v. Briscoe, 
36 La.Ann. 278. 

43. La.—McNeely v. McNeely, 24 
So. 338. 50 La.Ann. 823. 

44. Tenn.—Ensley v. Ensley, 58 S. 
W. 288. 105 Tenn. 107. 

46. D.C.—Marfleld v. McMurdy, 26 
APP.D.C. 342. 

46. U.S.—Ex parte Worcester County 
Nat. Bank of Worcester. 49 S.Ct. 
368, 279 U.S. 347, 73 L.Ed. 733. 61 
A.L.R. 987, modifying Petition of 
Worcester County Nat. Bank of 
Worcester, 162 N.E. 217, 268 Mass. 
444. 

least apply for appointment 

National bank after consolidation 
with state trust company acting as 
administrator must immediately ap¬ 
ply for appointment of Itself as ad¬ 
ministrator, and refusal to receive 
return and application for discharge 
filed by national bank as administra¬ 
tor was held proper, where bank 
merely took over by consolidation as¬ 
sets of state trust company acting 
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as administrator.—Stevens v. First 
Nat. Bank & Trust Co.. 160 S.E. 243, 
178 Ga. 332, certiorari denied First 
Nat. Bank & Trust Co. in Macon v. 
Stevens, 52 S.Ct. 201, 284 U.S. 684, 
76 L.Ed. 678. 

47. Mass.—Petition of Worcester 
County Nat. Bank of Worcester, 
161 N.E. 797, 263 Mass. 394. 
Change of name Immatezlal 
Mass.—Petition of Worcester County 
Nat. Bank of Worcester, supra. 

46. Tex.—Murphy v. Wright, Civ. 

App., 273 S.W. 637. 

23 C.J. p 1092 note 5. 

46. Wls.—In re Hurley’s Will, 213 
N.W. 639. 193 Wis. 20. 

23 C.J. p 1092 note 6. 

Duty to oaze for estate 
Although statute limits time in 
which estates should be settled, it 
is executor's duty to care for estate 
thereafter until settled.—In re Hur¬ 
ley's Will, supra. 

One year 

Extension will not exceed one year 
where heirs or legatees do not act 
unanimously in agreeing to extend 
the term.—^Alvarado v. Ortis. 16 Puer¬ 
to Rico 129. 
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tion of the period named by statute the estate shall 
vest immediately by mutation of title in the heirs, 
as though fully settled, or that the legal represen¬ 
tative becomes discharged by operation of law.^^ 

Repeal 0 / statute authorizing appointment. Where 
a. statute authorizing probate courts to appoint an 
agent to take charge of lands belonging to dece¬ 
dent’s estate is repealed, the authority of an agent 
previously appointed under such statute termi¬ 
nates.®^ 

c. Final Account and Settlement 

The functions of a repressntstivo do not nscssssrily 
costs on s final sottlemont and approval of his account. 

As a general rule the functions of an executor or 
administrator do not necessarily cease on a final 
settlement and approval of his account, but he may, 
if occasion arises, pursue his duties further for the 
benefit of the estate, unless the probate records show 
a formal discharge from the trust but some cas¬ 
es have held the contrary where it appeared that the 
estate had been fully settled and there could be 
nothing further on which to exercise the functions 
of an administrator or executor.®® So, also, while 
the office of an executor as such terminates on dis¬ 
tribution of the estate,®^ an order of distribution 
cannot discharge executors until the estate is dis¬ 
tributed,®® and where administration had not been 
closed, the original administrator can be required to 
take charge of additional assets.®® 


dL Taetacy or Xnteitacy Apparent after Action 
Baaed on Oontrary Snppoaition 

Ordinarily tha office of an oxocutor or administrator 
with the will annoxad ceaaoa whan tha will la Judicially 
daolarad Invalid and set aaida, and convaraaly, tha admla- 
alon of a will to probata will auporaada and nullify a 
grant of adminlatratlon baaad on an aaaumptlon of In- 
taataey. 

The office of executor ceases when the will is ju¬ 
dicially declared invalid and set aside,®'^ notwith¬ 
standing an appeal from the order revoking pro¬ 
bate;®® but a will contest does not authorize the 
court to terminate the authority of an executor 
whose appointment has been confirmed,®® and al¬ 
though it may appoint an administrator pendente 
lite as shown infra § 1035, in the absence of such ap¬ 
pointment, an executor continues to have power 
pending an appeal from a decision vacating probate 
of the will until the estate is administered or the 
decision affirmed and the estate turned over to his 
successor.®® While the same rule has been held to 
apply to an administrator with the will annexed,®l 
there is authority to the contrary,®® and it has been 
held that if decedent died intestate or the probate 
of an instrument as his will is void, administration 
with the will annexed is not void but only voida¬ 
ble,®® although it is clear that when probate of an 
alleged will is set aside, it is proper to remove an 
administrator with the will annexed and appoint a 
general administrator.®® 

The admission of a will to probate will supersede 
and nullify a grant of administration based on an 


Sa Md.^itizenB* Nat. Bank v. 
Sharp, 53 Md. 621. 

Clobtag cf Mtata will not be pre¬ 
sumed from mere lapse of time.— 
Houston Land & Trust Co. v. Camp¬ 
bell, Tex.Civ.App., 106 S.W.2d 430, 
error refused. 

ai. Mo.—^Wendleton v. Kingery, 84 
S.W. 102, 110 MO.APP. 67. 

23 C.J. p 1096 note 64. 

BAi Okl.—Hickman v. Barrett, 62 P. 
2d 40, 44, 175 Okl. 262, citing Oor- 
yuM Juris. 

Wash.—In re Dyer's Estate. 297 P. 

196, 161 Wash. 498. 

23 C.J. p 1094 note 37. 

Effect of payment or distribution In 
general see infra I 600. 

3M»ts is BOt fully adnialstersd, 
until nothing remains to be done to 
vest title in the benefleiary. whether 
creditor, next of kin, legatee, or dev- 
isee.--Wyatt v. Stillman Institute, 
260 S.W. 73, 303 Mo. 94. 

MAght to SOS 

That an administrator had filed his 
final settlement was held not to de¬ 
feat his action for the negligent kill¬ 
ing of his intestate, where the set¬ 
tlement had not been approved or 


the administrator discharged.—Pow¬ 
ell V. Jonesboro. L. C. & B. Ry. Co., 
266 S.W. 78. 166 Ark. 252. 

58. III.—People v. Kohlsaat, 66 Ill. 
App. 606, 607, affirmed 48 N.B. 81, 
168 Ill. 37. 

23 C.J. p 1095 note 38. 

54. Pa.—Hart's Estate, 12 Pa.Dist. 
47, 28 Pa.Co. 126. 

55. Wash.—In re Dyer's Estate, 297 
P. 196, 161 Wash. 498. 

23 C.J. p 1096 note 40. 

56. Wash.—In re Dyer's Estate, su¬ 
pra. 

Taoatlng distribution decree nnaeoes- 
sary 

Decree of distribution which did 
not attempt to dispose of corporate 
stock in controversy was held not re¬ 
quired to be vacated to obtain addi¬ 
tional administration.—In re Dyer's 
Estate, supra. 

57. N.T.—Matter of Cavanaugh, 131 
N.T.S. 982, 72 Misc. 684, 686. 

23 C.J. p 1096 note 41. 

58. N.T.—^Matter of Cavanaugh, su¬ 
pra. 

23 C.J. p 1095 note 42. 

56. Mo.—Kinnerk v. Smith. 41 8.W. 
2d 881, 828 Mo. 613. ] 
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00. D.C.—Brosnan v. Pox, 284 P. 
923, 52 APP.D.C. 143. 

61. N.C.—In re Smith's Will, 10 S. 

E.2d 676, 218 N.C. 161. 

Tex.—Cavanaugh v. Cavanaugh, Civ. 

App., 249 S.W. 264. 

28 C.J. p 1096 note 48. 

8y implication 

Where the court admitted a will 
to probate and appointed an admin¬ 
istrator with will annexed, and on 
appeal the will was set aside and 
the probate thereof annulled, but the 
appointment of the administrator was 
not expressly vacated, it was held in 
view of a statute requiring appeals 
to be tried de novo, that the Judg¬ 
ment of the lower court was super¬ 
seded, and that the appointment of 
the administrator with will annexed 
was revoked by implication.—Cava¬ 
naugh v. Cavanaugh, supra. 

68. N.C.—^Ployd V. Herring, 64 N. 
C. 409. 

68. Ala.—^Ward v. Oates, 42 Ala. 225. 

64L Ky.—Hamilton v. Williams, 118 
S.W. 868, 138 Ky. 668. 21 L.R.A..N. 
B., 976. 
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assumption of intestacy,or at least furnish suffi¬ 
cient ground for revocation of the letters of admin¬ 
istration, as shown infra § 84, but where letters tes¬ 
tamentary are denied, because of disqualification of 
the executor, the letters of administration remain in 
full force and effect.^^ Indeed, as the person named 
as executor in a will is entitled to administer the 
estate, see supra § 27, the establishment of a will 
necessarily requires a revocation of letters of ad¬ 
ministration granted on a supposition of intesta¬ 
cy,®*^ and where letters of administration were re¬ 
voked by a decree admitting a will to probate, the 
authority of the administrator ceased, and it was 
not revived by the fact that such decree was subse¬ 
quently set aside.®® While a payment to an admin¬ 
istrator prior to the discovery of the will has been 
held valid,®® it has been held that a disposition of 
assets by the supposed administrator is void.^® 

§ 79. Final Discharge 

a. In general 

b. Proceedings 

c. Order of discharge 

d. Effect 

e. Revocation or setting aside 

a. la General 

Ordinarily an executor or administrator Is not en¬ 
titled to a final discharfle until after full settlement of the 
estate. 

The court has no legal authority to discharge the 
executor or administrator, pending a complete set¬ 
tlement of the estate, except as the statute may have 
permitted, and the usual rule is that a representa¬ 
tive is not entitled to his final discharge until after 
full settlement of the estate, including final payment 
and delivery of all the property by way of distribu¬ 


S 79 

tion to those entitled to the balance, and the render¬ 
ing and approval of his final accounts.^^ When, 
however, an executor or administrator has fully per¬ 
formed all of his duties, he is entitled to be dis¬ 
charged from the trust.*^® 

b. Proceedings 

In proceedings for a final discharge, an executor or 
administrator must comply with applicable statutory re¬ 
quirements, and only interested persons may object to 
the discharge of an executor or administrator and a valid 
ground for refusing discharge must be interposed In or- 
dqr to prevent a final discharge being granted to the 
representative. 

In applying for a discharge, an executor or ad¬ 
ministrator must comply with applicable statutory 
requirements,^® and it is usually required that no¬ 
tice of an application for a discharge shall be giv¬ 
en.*^® Where letters testamentary were granted by 
a court, the proper practice is to apply to such court 
for the discharge,but a discharge will not be 
granted where the court has no jurisdiction of the 
issues raised in such proceeding.*^® Where an ex¬ 
ecutor petitions for a discharge, the burden is on a 
caveator to sustain an affirmation that the estate 
has not been fully administered, and that petitioner 
is not entitled to a discharge.'^^ 

A person must have a proper interest in the es¬ 
tate in order to be entitled to object to thp discharge 
of an administrator.*^® Where a surviving admin¬ 
istrator makes final returns, approved by the ordi¬ 
nary, and full commissions are charged and allowed 
for services of himself and his deceased coadmin¬ 
istrator, and application is made for discharge, the 
representative of deceased coadministrator has no 
right to maintain a caveat thereto because the sur¬ 
vivor has not paid the estate of deceased coadmin¬ 
istrator the proper amount of such commissions.^® 


65. K.T.—Morris v. Morris. 168 N. 
Y.S. 361, 172 App.Div. 718. 

N.C.—In re Suskln’s Estate. 198 S.E. 

661. 214 N.C. 219. 

23 C.J. p 1095 note 47. 

Until ezeciitor qaalifles 
Whenever an administrator is ap¬ 
pointed for an estate, he continues 
to adt until the will is probated and 
executor has qualified.—Hankamer v. 
State, Tex.Cr.. 150 S.W.2d 794. 

60. N.C.—In re Gulley's Will. 118 S. 
E. 839. 186 N.C. 78. 

67. N.H.—Kittridge v. Folsom. 8 N. 
H. 98. 

23 C.J. p 1096 note 50. 

66 . N.T.—Belden v. Belden. 103 N. 
T.S. 346, 118 App.Div. 296. 

69. Pa.—Zeigler v. Storey. 69 A. 
894. 220 Pa. 471, 17 L.R.A.,N.S.. 
878. 

7a Eng.—Ellis v. Ellis, [1905] 1 
Ch. 618. 


71. LfS.—Succession of Taylor, 141 
So. 847, 174 L.a. 822. 

Mo.—In re Thompson's Estate. 97 S. 

W.2d 93. 339 Mo. 410. 

S.C.—Dickinson v. Peeples. 18 S.E. 
2d 124, 196 S.C. 124—Beckwith v. 
McAlister, 162 S.E. 623, 165 S.C. 
1 . 

23 C.J. p 1092 note 9. 

72. La.—In re Courtin, 81 So. 467, 
144 La. 971. 

23 C.J. p 1093 note 10. 

73. Pa.—^Wiseman's Estate, 12 Phlla. 
11. 4 Wkly.N.C. 69. 

23 C.J. p 1093 note 17. 

74. Fla.—Anderson v. Northrup. 80 
Fla. 612. 

23 C.J. p 1093 note 16. 

75. Forelga stats 

Where letters testamentary were 
granted in a foreign state where tes¬ 
tator was domiciled, proper practice, 
if executrix desired to be discharged, 
was to apply to the court of the 
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foreign state for her discharge, and 
such court on granting petition could 
appoint a substituted executor or 
trustee.—Buhring v. National Stand¬ 
ard Co.. 12 A.2d 632. 127 N.J.Eq. 243. 

76. Ga.—Fulford v. Sweat, 16 S.K 
2d 102. 66 Qa.App. 621. 

Bsistenoo of dlspatad claim 

In proceeding by administrator for 
discharge before expiration of twelve 
months from time of appointment, 
where agreed statement of facts 
showed dispute as to whether mort¬ 
gage had been discharged by an 
agreement between the creditors and 
administrator, court of ordinary was 
without Jurisdiction to adjudicate 
such disputed claim.—Fulford v. 
Sweat, supra. 

77. Ga.—Rogers v. Culver, 94 S.E. 
266. 21 Ga.App. 96. 

76. Ark.—Gulf Refining Co. v. Kaire. 

1 S.W.2d 76. 175 Ark. 1036. 

79. Ga.—Groover v. Ash, 64 8.B. 
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The heirs cannot object to the discharge of the 
administrator on the ground that he had not sold all 
the real estate, since on the closing of the estate the 
title thereto would vest in thcm,*<> and the discharge 
of an executor cannot be resisted by the life ten¬ 
ant of the estate because he failed to sue for a cer¬ 
tain debt due the estate and took credit for cer¬ 
tain legal expenses, where it appears that the es¬ 
tate was in no way injured by the neglect to bring 
suit and that the expenses complained of were oc¬ 
casioned by the life tenant herself.*^ Pendency of 
an action by an attorney who assisted in defending 
a contest of a will, against the executor and trustee 
under the will, to have a lien on the judgment in 
the will contest case declared in plaintiffs favor 
for the amount of his fee, and for an order that the 
fee be paid from the trust fund, is no ground for 
refusal to approve the final report of the executor, 
and order his discharge.*^ 

c. Order of Discharge 

Action of the court evidenced by an order or de¬ 
cree la necoitary to cloae admfniatratlon and relieve ex- 
acutora or admfnfatratora from their reaponalblllty. 

Action of the probate court evidenced by order 
or decree is necessary to close administration and 
relieve executors or administrators from their re¬ 
sponsibility or change their possession as represen¬ 
tatives into possession as legatees or distributees.*^ 
It has been held that an order discharging an ad¬ 
ministratrix on the condition of paying a certain sum 
to the heirs of the estate and filing vouchers there¬ 
for does not effect the discharge until the money 
is paid and the vouchers filed,and that an order 
directing that an administrator be discharged on 
making distribution, and obtaining from the heirs 
receipts for their respective shares, does not dis- 

823, 132 Oa. 371. 181 Am.S.R. 201, 

22 L..R.A.,N.S.. 1119. 

80, Tex.—De Berry v. Woottere, Civ. 

App.. 67 S.W. 885. 

81. Pa.—^Marley's Estate, 18 Pa. 

Super. 303. 

88. Colo.—Hallett v. Lathrop, 77 P. 

1096, 20 Colo.App. 812. 

23 C.J. p 1093 note 16. 

88. Mont.—State v. District Court 
of Nineteenth Judicial Diet. In and 
for Toole County, 246 P. 629, 76 
Itont. 143. 

Pa.—^Ferrell v. South Penn Oil Co., 87 
Plttsb.I.eflr.J. 44. 

23 CJ. P 1092 note 8. 

Appareval of taaa aooovat 
a' discharge Is not effected by the 
approval of the representative’s flnal 
aooount. without a formal order of 
discharge.—^Edwardo v. McLawhom, 

11 &B.2d 662, 218 N.C. 643. 

88. U.S.—Cosgrove V. t7. S., 33 Ct 
Cl. 167. 


charge the administrator until the order h hidde 
absolute.*® Where a final account is delivered by 
an executor to an attorney representing the benefici¬ 
aries under the will with the accompanying state¬ 
ment that he expects remuneration and is willing to 
accept such fees as may be fixed by the court, an 
order of discharge made without fixing the fees of 
such executor should be set aside at his petition.** 

d. Effect 

Where an executor or adminletrator le finally dis- 
charoed, all hie powers and flabIMtfee thereupon cease 
and, unleaa obtained by fraud, such dlaeharoc Is binding 
on all partlot appearing until duly set aelde. 

On discharge of an executor or administrator, all 
his powers and liabilities thereupon cease,*'^ and 
thereafter he has nothing to do with the estate,** 
and cannot be required to make further accounting 
in the absence of fraud or error in the entry of the 
decree discharging him.** While a decree against 
an administrator who has been discharged by a 
judgment of the court of ordinary and a successor 
appointed during the pendency of the case has been 
held a nullity so far as the estate is concerned,** 
a judgment in favor of a representative, who was 
discharged as such after commencement of the ac¬ 
tion but before judgment, has been held neither void 
nor valid, but voidable.*^ 

A final discharge granted after a hearing is bind¬ 
ing on all parties appearing** until it is duly set 
aside either on motion in the court in which it was 
rendered or in an equitable proceeding instituted for 
that purpose,** but an order discharging an admin¬ 
istrator on a settlement made by him without giving 
notice required by statute will not affect the rights 
of heirs or creditors not appearing at the final set- 

N.T.—Earle v. McGoWHck, 36 N.Y.S. 

803, 15 Mise. 135. 

23 C.J. p 1098 note 11. 

89. Pa.—Sheet’s Estate, 25 Pa.Dlst 
383. 

90. Qa.—Groce V. Field, 13 Ga. 24. 
Bisoharge biadlag 

A Judgment discharging a person 
as administrator of the estate of 
guardian was binding and precluded a 
Judgment against such administrator 
until Judgment of discharge was 
set aside for sufficient cause.—Crow 
v. Martin, Ga.App.. 17 S.E.2d 90. 

91. Cal.—^Hogan v. Superior Court 
of California in and for City and 
County of San Francisco, 241 P. 
584, 74 Cal.App. 704. 

98. Cal.—In re McDermott, 69 P. 

783. 127 Cal. 460. 

23 C.J. p 1093 note 24. 

83. Oa.—Summerlin v. Floyd, 63 S. 

a, 462, 124 Oa. 980. 

28 G.J. p 1094 note 26. 


8ft. Wash.—State v. Walla Walla 
County Super. Ct., 42 P. 630, 18 
Wash. 26. 

86. Ill.-Smith v. Griswold. 161 Ill. 
App. 483. 

87. La.—In re Courtin. 81 So. 467, 
144 La. 971. 

Mont.—State v. District Court of 
Nineteenth Judicial Dlst. in and 
for Toole County, 245 P. 629, 76 
Mont. 143. 

23 C.J. p 1093 notes 10. 22. 

Effect of discharge as executor on 
right of devisee to sell real prop¬ 
erty under testamentary power see 
the O.J.S. title Wills | 1070. also 
69 C.J. p 847 note 88. 

7ndgmsn,t Iksld valSd 

Mo.—Gorg V. Rutherford, App., 81 S. 
W.2d 686. 

8a Mont.-State ▼. District Court 
of Nineteenth Judicial Dlst. in And 

^ for Toole County, 246 P* 629, 76 
Mont. 148. 
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tlement>^^ nor does an order settling an estate and 
discharging the executor necessarily revoke a pow¬ 
er, vested in the executor by the will, to sell testa¬ 
tor’s land as soon as practicable, and distribute the 
proceeds, as shown infra § 279. The court does not 
lose jurisdiction of the estate by an order discharg¬ 
ing the administrator, where such order was found¬ 
ed on, and conditioned on, compliance with a decree 
of distribution which has been vacated on appeal.^^ 
A discharge obtained by an executor by means of a 
fraud practiced on the legatees or the probate court 
is voidand, while it may be set aside on motion 
in the probate court on proof of the fraud,®^ it may 
also be collaterally attacked as a nullity by an eq¬ 
uitable petition in another court.®* However, where 
the order discharging an executor is not void, it is 
not subject to collateral attack;®® and an order re¬ 
fusing to discharge a representative has been held 
not appealable,1 and the same has been held as to 
an order discharging % public administrator.* 

e. Revocation or Setting Aside 

An order diecharging a ropreaentative may be set 
aside by the court by which it was made, provided the 
proceeding is brought within the time which is some¬ 
times limited by statute. 

An order discharging an executor or administra¬ 
tor may be set aside by the court by which it was 
made,® even at a subsequent term,^ but the lime 
within which proceedings to set aside the discharge 
may be instituted is sometimes limited by statute.* 
A decree requiring the restoration of funds to a 
discharged administrator has been held, in effect, to 
set aside the order of discharge,® and where an ad¬ 
ministrator on settlement of his final account was 
discharged by the probate court, but he was after¬ 
ward recognized by, and acted in, such court as ad¬ 
ministrator, it was held that it was to be presumed, 
in an action to compel an accounting, that the or¬ 


§ 81 

der of discharge was revoked.^ The fact that one 
has been sued by an administrator will not author¬ 
ize such person to resist in the county court an ap¬ 
plication made therein to vacate an order discharg¬ 
ing the administrator.® 

§ 80 . Marriage of Executrix or Administra¬ 
trix ^ 

At common law the marriage of an executrix or ad- 
mlnlatratrlx caete the administration on her husband 
acting In her right, but under some statutes the mar¬ 
riage terminates her authority. 

The common-law rule is that the marriage of an 
executrix or administratrix does not extinguish her 
powers,® but has the effect of casting the adminis¬ 
tration on her husband acting in her right.i® How¬ 
ever, by statute it is sometimes provided that the 
marriage of an executrix or administratrix termi¬ 
nates her authority,!^ and where this is the case her 
authority ‘is not revived by her subsequently be¬ 
coming a widow.^* A familiar distinction is that, 
where a feme sole is executrix or administratrix 
with others and afterward marries, her power is 
determined; but that, where she is sole administra¬ 
trix, her power docs not determine, but her hus¬ 
band becomes by the marriage jointly interested 
with her in the trust.^® 

§ 81 . Death or Insanity of Representative 

Death or Ineanity of an executor or administrator 
terminates his functions as such. 

The death of an executor or administrator neces¬ 
sarily terminates his functions as siich,!^ and, where 
the representative is a married woman, a right of 
her husband as such to administer the estate termi¬ 
nates on her death.^* 

The office of executor or administrator may ter¬ 
minate by the insanity of the incumbent.^® 


94. Mich.—Cole v. Shaw. 96 N.W. 
573. 134 Mich. 499. 

23 C.J. p 1094 note 26. 

95. Cal.—In re Walker, 181 P. 792, 
180 Cal. 478. 

98. Qa.—Pass v. Pass, 26 S.B3. 762, 
98 Ga. 791. 

▼old cgnlvalcat of vcidahlc 

Afl used in a statute, relative to a 
Judgment discharging an administra¬ 
tor, obtained by fraud, *‘void" is to be 
understood as the equivalent of “void¬ 
able".—Summerlin v. Floyd, 63 S.B. 
462, 124 Ga. 980. 

97. Ga.—Pass v. Pass. 25 S.B. 762, 
98 Ga. 791. 

9a Ga.—Pass v. Pass, supra. 

99. N.M.—Cravens v. Coldren, 279 
P. 944. 34 N.M. 209. 

1. Ala.—'Hamilton v. Gwynn, 24 Ala. 
616. 

S C.J. p. 671 note 47 [b] (2), (8). 


a Cal,—In re Mitcheirs Estate, 1 
F.2d 536. 115 CaLApp. 348. 

a Ill.—Heppe V. Szcxepanskl, 70 N. 
E. 737. 209 111. 88. 101 Am.S.R. 221. 

4. Ill.—Gahan v. Golden, 162 N.E. 
164, 330 Ill. 624. 

5. Ariz.—In re Ralph's Estate, 67 P. 
2d 230. 49 Ariz. 391. 

23 C.J. p 1094 note 35. 

6. Fla.—Liewls State Bank v. Raker, 
189 So. 227, 138 Fla. 227. 

7. Tex.—Bayne v. Garrett, 17 Tex. 
330. 

23 C.J. p 1094 note 33. 

a Neb.—Edney v. Baum, 80 N.W. 
602. 59 Neb. 147. 

9. S.C.—Hamilton v. Levy, 19 S.E. 

610. 41 S.C 374. 

23 C.J. p 1096 note 66. 
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la N.J.—^Wood V. Chetwood, 27 N.J. 
Eq. 311. 

23 C.J. p 1096 note 57. 

XI. R.I.—Bailey v. Brown, 9 R.I. 79. 
23 C.J. p 1096 note 58. 
la Ohio.—Matter of Fagin, 10 Ohio 
Dec., Reprint, 180, 19 Cinc.L.Bul. 
149. 

13. Mass.—Barber v. Bush, 7 Mass. 
510. 

23 C.J. p 1096 note 60. 

14. N.C.—Edwards v. McLawhorn, 11 
S.E 2d 562. 218 N.C. 543. 

23 C.J. p 1096 note 62. 

la Ala.—Sands v. Hickey, 33 So. 
827. 135 Ala. 322. 

Miss.—^Edmundson v. Roberts, 1 
Miss. 322. 

la Cal.—In re Moore, 9 P. 164. 88 
Cal. 281. 

23 C.J. p 1097 note 64. 
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§ 82. ReBigtiation 

a. In general 

b. Procedure 

c. Effect 

d. Collateral attack on, and vacation of, 

order 

a. In General 

While etatutee now permit an executor or admin- 
latrator to resign, the right la not absolute and the mat¬ 
ter la sometimes discretionary with the probate court. 

While it has been held that an executor or ad¬ 
ministrator who has once fully accepted and en¬ 
tered upon his trust cannot resign it unless a statute 
permits him to do so;i^ and it has been held by 
some authorities that the probate court has no pow¬ 
er to accept the resignation of an executor or ad¬ 
ministrator,it has also been held that the power 
to remove a personal representative includes the 
power to permit him to resign, and that the accept¬ 
ance of a resignation is, in effect, a removal,and 
in many jurisdictions statutes now permit an execu¬ 
tor or administrator to resign.^O 

Although this right is usually not absolute but 
conditional and qualified,^^ and the matter is subject 
to the discretionary powers of the probate court^^ 


which may refuse its assent, unless the executor or 
administrator shows that he has good cause for re- 
signing,^^ it has also been held that the moment a 
resignation in writing is filed it becomes an estab¬ 
lished fact,^^ and acceptance by the probate court 
is not requircd.26 It is usually required as a con¬ 
dition to the acceptance of the resignation that the 
personal representative shall settle his accounts, 
and deliver up all assets of the estate in his hands.^^ 

A resignation may he implied as well as express.^* 

Agreements to resign. An agreement to resign 
for a consideration has been held illegal and void as 
against public policy,*^ but in a case where there 
were no creditors whose interest could be affected 
an agreement by one coadministrator with the oth¬ 
er, the latter being the sole distributee of the estate, 
that the former would apply for a discharge and 
release in consideration of a designated sum of mon¬ 
ey in satisfaction of a claim made by him against 
the decedent and of his commissions, was held valid 
and binding.®® 

Retraction of resignation. It has been held that 
an executor who has resigned cannot retract his 
resignation,and the court has but one duty to per¬ 
form, that is, to require the representative to ac- 


17. La.—Broadway’s Succession. 38 
So. 480. 114 La. 492. 

28 C.J. p 1097 note €6. 
la A1a.>-Driver v. Riddle, 8 Fort. 
843. 

28 C.J. p 1097 note 66. 
la Tex.—Slay v. Davidson, Civ.App., 
88 S.W.2d 660, error refused. 

28 C.J. p 1097 note 67. 

sa Cal.—^Wateiiand v. Superior 
Court in and for Sacramento Coun¬ 
ty, 98 P.2d 211, 15 Cal.2d 34. 

Ky.—^Warden v. Hoover’s Adm’r, 283 
S.W. 444. 214 Ky. 370. 

23 C.J. p 1097 note 68. 

Acts not ooBstituLtlBg resUrnatloa 
Where letters of administration 
were granted on the estate of a de¬ 
ceased person who had an interest in 
remainder under a will, and there¬ 
after, on the death of the life ten¬ 
ant, letters of administration were 
granted on the estate of the remain¬ 
derman to another, the fact of the 
flrat administration being overlooked, 
that the first administrator took to 
the second administrator a paper, 
whereby the wife of the first admin¬ 
istrator renounced her right to ad¬ 
minister on the life tenant’s estate, 
and nominated the second adminis¬ 
trator as such, did not constitute a 
resignation by^ the first administra¬ 
tor, where it appeared that he, as 
well as thf court and the second ad¬ 
ministrator, failed to recall the fact 
of the first administration, and hence 
could not make the second adminis¬ 


tration effective.—Mitchell v. McCor¬ 
mick. 122 A. 245, 143 Md. 328. 
mdependent eseoutor may resign. 
Tex.-—Roy v. Whitaker, 48 S.W. 892. 
49 S.W. 367, 92 Tex. 346—Rankin 
v. Rankin. Civ.App., 134 S.W. 392, 
reversed on other grounds 151 S.W. j 
527, 106 Tex. 451. 

SI. Pa.—Forster’s Estate, 2 Lanc.L. 
Rev. 206. 

23 C.J. p 1097 note 69. 

FnbUo administrator should not be 
permitted to resign at his own op¬ 
tion, but, for good cause shown, pro¬ 
bate court could accept resignation 
of public administrator having given 
due notice of his intention to resign, 
and such order accepting resignation 
is appealable.—State ex rel, Russell 
V. Mueller. 60 S.W.2d 48, 332 Mo. 758, 
91 A.L.R. 705. 

88. Puerto Rico.—^Mollfulleda v. Ra¬ 
mos, 8 Puerto Rico 239. 

23 C.J. p 1097 note 70. 

Xadspeodsat exsentorii cannot re¬ 
sign without some court action.— 
Ewing V. Wm. L. Foley, Inc., Civ.App., 
239 S.W. 261, reversed on other 
grounds 280 S.W. 499, 116 Tex. 222, 
44 A.L.R. 627. 

88i N.Y.—In re Oates’ Estate, 264 N. 
Y.S. 614, 142 Misc. 83, modified on 
other grounds 268 N.T.S. 686, 289 
App.Div. 666. 

28 C.J. p 1097 note 7L 

84. Cal.—In re Grafmiller’s Estate, 
81 P.2d 181, 27 Oal.App.2d 268. 
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Statute constmed 
The legislature intended same con¬ 
struction to be given to statute spec¬ 
ifying when an office becomes va¬ 
cant as to statute authorizing an 
executor or administrator to resign 
his appointment by writing filed in 
superior court to take effect on set¬ 
tlement of his accounts, relative to 
effect of a written resignation, where, 
prior to enactment of statute, execu¬ 
tors and administrators were denied 
right to resign without receiving per¬ 
mission of appointing power, and 
same rule prevailed as to public offi¬ 
cers until enactment of statute.—^In 
re Grafmiller’s Estate, supra. 

86. Cal.—In re Orafmiller’s Estate, 
supra. 

88i Cal.—^Waterland v. Superior 

Court in and for Sacramento Coun¬ 
ty, 98 P.2d 211, 16 Cal.2d 84. 

23 C.J. p 1098 note 72. 

87. Cal.—Waterland v. Superior 

Court in and for Sacramento Coun¬ 
ty, supra. 

23 C.J. p 1098 note 78. 

88. Cal.—Allen's Estate, 78 Cal. 681. 
23 C.J. p 1098 note 74. 

89. Colo.—Currier v. Clark, 76 P. 
927, 19 Colo.App. 260. 

aOi Md.—Cummings v. Robinson, 61 
A. 1106, 96 Md. 88, 68 A. 796, 96- 
Md. 759. 

81. Cal.—In re Graf miller’s Estate,. 

81 P.2d 181, 27 Cal.App.2d 263. 

23 C.J. p 1098 note 77. 
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count and to appoint his successor.** 
h. Procedure 

A representative desIHno to resign should apply to 
the court appointing him, by a petition In due form and 
ahouM give the parties In Interest notice of his Intention, 
and the acceptance of the resignation should be In the 
form of an order. 

The representative desiring to resign should ap¬ 
ply to the court which appointed him and in which 
the administration of the estate is pending,by 
petition in due form, setting forth his reasons for 
wishing to be relieved from the trust, and request¬ 
ing the appointment of some suitable person in his 
place.3^ It would seem proper to file an account 
with such petition,3^ and it is generally required by 
the statutes that the representative wishing to resign 
shall give to the parties in interest notice of his in¬ 
tention,3® although the giving of the proper notice 
may be presumed.37 

The acceptance of the resignation is properly in 
the form of an order** which should be made and 
entered of record,** but a formal order is not essen¬ 
tial,** and a resignation may be accepted by acting 
on or recognizing itM 

c. Effect 

An effoctlvo reolgnatlon terminates an executor's or 
adminietrator'a powera and duties and has the effect of a 
revocation of his letters. 


§ 82 

While a resignation does not become effective pri* 
or to the settlement of his accounts,** the resigna¬ 
tion*® or the acceptance thereof** terminates his 
authority and duties, otherwise than to account,*® 
and to preserve the estate until the assets can be de¬ 
livered to a successor,** and has in general the ef¬ 
fect of a revocation of his letters,**^ and terminates 
the jurisdiction of the probate court over him.** 
An executor’s resignation in the jurisdiction of the 
testator’s domicile terminates his right to act in oth¬ 
er jurisdictions under ancillary letters.** The rep¬ 
resentative ceases to have any interest in the es¬ 
tate,** and title to the assets and all the rights and 
duties of further administration devolve on his suc¬ 
cessor,*^ or, in case of the resignation of one of 
two or more coexecutors or coadministrators, on the 
representatives remaining in office.*® 

However, although a discharge from office by res¬ 
ignation relieves from further responsibility, it does 
not relieve from the consequences of malfeasance 
and neglect while in office, and one cannot by re¬ 
signing avoid the rendition of judgments or decrees 
against him in suits already begun, for assets un¬ 
administered upon at the time of resignation, nor 
can he thereby escape personal liability for official 
acts and contracts in his own name.®* The accept¬ 
ance of the representative’s resignation does not set 
aside an adjudication that the court which appointed 
him had jurisdiction of the estate.** Where an ap- 
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aa. Cal.—In re Grafmlller'a Estate, 
81 P.2d 181. 27 Cal.App.2d 253. 

33. Tex.—Wells v. Houston, Civ. 
App., 56 S.W. 233. 

23 C.J. p 1098 note 78. 

34. Minn.—Balch v. Hooper, 20 N. 
W. 124, 32 Minn. 158. 

35. Minn.—Batch v. Hooper, supra. 

36. Mo.—State ex rel. Ramsey v. 
Green. App., 17 S.W.2d 629. 

23 C.J. p 1098 note 83. 

arsxt of kla 

(1) Under statute requirins cita¬ 
tion of next of kin, on administrator’s 
application to resign, testate’s next 
of kin are entitled to same notice as 
intestate’s next of kin, and next of 
kin who are also legatees are enti¬ 
tled to formal written notice of exec¬ 
utor's resignation and appointment of 
successor and ordinary's order allow¬ 
ing executor to resign and appoint¬ 
ing another person as administrator 
de bonis non cum testamento annexe 
was invalid, where record showed 
that no notice was given to testator’s 
next of kin or to beneficiaries, and 
that petition for resignation and ap¬ 
pointment was filed, hearing had. and 
order passed in single day.—Gormley 
y. Watson. 171 S.B. 280, 177 Ga. 768, 
answer conformed to 171 S.B. 880, 48 
Oa.App. 46. 


(2) Notice to testator’s widow of 
executor’s application to resign would 
not fulfill requirement for notice to 
testator’s next of kin, who was tes¬ 
tator’s child and person most bene¬ 
ficially interested under witl.—Gorm¬ 
ley V. Watson. 171 S.E. 880. 48 Ga. 
App. 46, conforming to answer 171 
S.E. 280, 177 Ga. 763. 

37. Mo.—Macey v. Stark, 21 S.W. 
1088, 116 Mo. 481. 

38. Ohio.—State v. Mofllt, 33 Ohio 
Cir.Ct. 238. affirmed 92 N.E. 1124, 
82 Ohio St. 433. 

23 C.J. p 1098 note 85. 

39. Minn.—Baich v. Hooper, 20 N. 
W. 124, 32 Minn. 158. 

40. Iowa.—U. S. Rolling Stock Co. 
V. Potter, 48 Iowa 56. 

23 C.J. p 1099 note 87. 

41. Okl.—Appeal of Sims’ Estate, 18 
P.2d 1077, 162 Okl. 35, followed in 
Sims V. Billings, 18 P.2d 1084, 162 
Okl. 51. 

Tex.—Slay v. Davidson, Oiv.App., 88 
S.W.2d 650, error refused. 

23 C.J. P 1099 note 88. 

4ft. Cal.—^Waterland y. Superior 
Court in and for Sacramento Coun¬ 
ty, 98 P.2d 211, 15 Cal.2d 84. 

43. Ala.—Elmore y. Cunninghams, 
98 So. 814, 208 Ala. 16« 
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44. N.C.—^Edwards y. McLawhorn, 
11 S.E.2d 562, 218 N.C. 543. 

23 C.J. p 1099 note 89. 

45. Ala.—Elmore v. Cunninghame, 
93 So. 814, 208 Ala. 15. 

46. Ala.—Gayle v. Elliott, 10 Ala. 
264. 

23 C.J. p 1099 note 90. 

47. Ind.—Sample v. Adams, 100 N. 
E. 573, 54 Ind.App. 680. 

23 C.J. p 1099 note 91. 

48. Tex.—Francis y. Northcote, 6 
Tex. 185. 

23 C.J. p 1099 note 92. 

49. Mo.—State v. Holtcamp, 185 S. 
W. 201, 267 Mo. 412, Ann.Cas.1918 
D 454. 

50* Ohio.—Banning v Gotshall, 56 
N.E. 1030. 62 Ohio St. 210. 

51. Ohio.—Banning v. Gotshall, su¬ 
pra. 

23 C.J. p 1099 note 95. 

58. Pa.—Commonwealth v. Smith, 4 
Phlla. 270. 

23 C.J. p 1099 note 96. 

53. Ala.—Grimball y. Mastin, 77 
Ala. 553. 

23 C.J. p 1099 note 97. 

54. Ind.—Sample v. Adams, 100 K. 
E. 573. 54 Ind.App. 680. 
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plication for a receiver of an estate made to a chan¬ 
cery court is based on the incompetency of the ex¬ 
ecutrix, her resignation and the appointment of an 
administrator de bonis non by the probate court will 
defeat the application.^^ 

Executor as trustee. It is held that an executor 
to whose office a trust is attached cannot resign the 
executorship and retain the trust.®® 

d. Collateral Attadr on, and Vacation of, Order 

An order accepting a resignation cannot be collater¬ 
ally attacked, but It may be vacated In a proper case. 

While an order accepting the resignation of an 
executor or administrator cannot be collaterally at¬ 
tacked,®*^ an order dismissing an administrator on 
his own application may be vacated by the court 
where it has been procured by the fraud of the par¬ 
ties or was irregularly or ittiprovidently passed.®® 

§ 83. Forfeiture of Office 

An executor or administrator may forfeit his office 
by reason of his acts or conduct. 

It has been held that an executor forfeited his 
trust by joining the Confederate army,®® and that 
he became functus officio by refusing to take the 
oath of allegiance and going beyond the jurisdiction 
of the proper authorities;®® but the office of an ad¬ 
ministrator is not forfeited by the mere omission 
to file an account,®^ nor are letters ipso facto va¬ 
cated or revoked by the removal of the representa¬ 
tive from the state in which he was appointed,®® 
although such removal may be ground for revoca¬ 


tion of the letters as shown infra % 84, or removal 
of the representative as shown infra § 90. 

An administrator who was also an officer of a cor¬ 
poration which was a large creditor of decedent 
should not continue as administrator while asserting 
a substantia] preference for his corporation.®® 

§ 84. Revocation of Lettera 

a. In general 

b. Distinction between revocation and re¬ 

moval 

c. Grounds 

a. In General 

Probate eourte have plenary Jurladictlon In revoking 
or vacating their own decreet Improperly rendered and art 
uaually Invested with discretion In determining whether 
letters of an edmliilatrator or executor ahall be revoked. 

While revocation or removal proceedings are fre¬ 
quently provided for by statutes,®^ probate courts 
have always exercised a plenary jurisdiction in re¬ 
voking or vacating their own decrees improperly 
rendered, and hence they have power to revoke let¬ 
ters testamentary or of administration which have 
been issued illegally or without jurisdiction.®® The 
court is usually invested, sometimes by virtue of 
statute, with discretion in determining whether the 
letters of an administrator or executor shall be re¬ 
voked,®® and may refuse to entertain a petition for 
the revocation of letters,®*^ and letters of adminis¬ 
tration will not be revoked unless sufficient grounds 
therefor exist.®® 


65« Ala.—Lunsford v. Lunsford, 26 
So. 171, 122 Ala. 243. 

M N.T.—Cushman v. Cushman, 102 
N.Y.S. 268. 116 App.Div. 768, af¬ 
firmed 84 N.E. 1112, 191 N.Y. 606. 
23 C.J. p 1099 note 99. 

57. Ga.—Summerlin v. Floyd, 63 S. 
B. 452. 124 Ga. 980. 

23 C.J. p 1100 note 4. 

58. La.—Broadway's Succession, 88 
So. 430, 114 La, 492. 

23 C.J. p 1100 note 3. 

59. La.—Gilbert v. Herbert, 28 La. 
Ann. 429—Herbert v. Jackson, 28 
La.Ann. 377. 

8a La.—^Vogel's Succession. 20 La. 
Ann. 81—Poindexter’s Succession, 
19 lia,Ani]i. 22. 

SQL. La.—McCleland v. Bideman, 5 
Ii«fkAiin. 663. 

68. Neb.—^Bethel v. Pawnee County, 
145 N.W. 368, 95 Neb. 203. 

23 C.J. p 1100 note 9. 

88 . Wie.—In re Dunlap's Estate. 199 
N.W. 387, 184 Wie. 346. 

e4k Fmpoee of Matmte 
The statute regarding removal of 
executors was passed for the benefit 


of decedents' estates and to aid in 
the administration of Justice and 
not for the purpose of giving any 
executor any property right In an 
estate.—In re Bump’s Estate, 28 N. 
E.2d 352, 306 Ill.App. 264. 

6a Ala.—Starlin v. Love, 185 So. 
380, 237 Ala. 38—Minor v. Thom- 
asson, 182 So. 16. 236 Alcu 247. 

Mo.—State ex rel. Ramsey v. Green, 
App., 17 S.W.2d 629. 

N.Y.—In re Tyrrell's Estate, 186 N. 
Y.S. 762, 116 Misc. 714, affirmed 190 
N.Y.S. 966, 198 App.Diy. 1001. 
N.C.—In re Meadows' Will, 116 S.B. 
257, 186 N.C. 99—^In re Johnson’s 
Will, 109 S.E. 873, 182 N.C. 522. 
N.D.—In re Smith's Will 10 S.E.2d 
676, 218 N.D. 161. 

Wash.—In re Olson's Estate, 77 P. 

2d 781. 194 Wash. 219. 

23 C.J. p 1100 note 13. 

XaterventUnL 

Devisee's intervening at same term 
letters were granted administratrix 
in ex parte proceeding, to have let¬ 
ters revoked, held not governed by 
general statutory proceedings for 
removing administrator,—Bell 7. 
Bell, 1'80 N.E. 89, 94 Ind.App. 145. 
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After expiration of te« 

A probate court may set aside its 
order issuing letters of administra¬ 
tion after expiration of the term, 
where It appears it was without Ju¬ 
risdiction to grant them.—Sanders v. 
New Staunton Coal Co., 213 llLApp. 
493. 

ea Cal.—In re Calhoun’s Estate, 81 
P.2d 605, 27 Cal.App.2d 706—In re 
Watterson’s Estate, 20 P.2d 772» 
130 Cal.App. 741. 

Bependent on statute 
Whether or not the surrogate has 
any discretion when the statutory 
grounds are established depends on 
the terms of the statute.—Matter of 
Engel, 140 N.Y.S. 286, 166 App.Dlv. 
467, reversing 133 N.Y.S. 1106. 74 
Misc. 308, and reargument denied 140 
N.Y.S. 1118, 166 App.Div. 887. 

87. N.Y.—Matter of Baldasarro, 168 
N.Y.S. 175, 92 Misc. 627. 

8a Ilh—Wilkinson v. Nowers, 217 
Iil.App. 814. 

Md.—Robinson v. Robinson, 16 A.2d 
854, 178 Md. 628. 

28 aJ. p 1100 note 12 [e]. ' 
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Propriety of revocation where original grant void. 
Even though the grant of letters may be void, rev¬ 
ocation may still be proper before a new appoint¬ 
ment is made, in order to prevent abuses and pre¬ 
serve order in the record,although it has been 
held that a grant of administration which is void for 
lack of jurisdiction need not be set aside in order to 
give effect to a grant by a competent tribunal.^® 

b. Distinction between Revocation and Removal 

While the distinction It not observed to any great 
extent, revocation Is ordinarily proper when It Is made to 
appear that the letters should not have been issued or 
were Improperly issued, while removal Is proper where 
facts occurring since the appointment render it inad¬ 
visable to continue the representative In office. 

Strictly speakilig, a revocation of letters testa¬ 
mentary or of administration is proper when it is 
made to appear that for some reason the letters 
should not have been issued or were improperly is¬ 
sued,while removal is proper where some cir¬ 
cumstances arising since the issuance of the letters 
render it improper or inadvisable to continue the 
person to whom they were issued in office any lon¬ 
ger, as shown infra § 90. This distinction is not, 
however, observed to any great extent, and many 
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instances may be found in the reports where letters 
have been ^‘revoked” when, according to the dis¬ 
tinction noted, removal would have been proper, 
or where the representative has been removed on a 
ground which would, according to the above dis¬ 
tinction, have called for a revocation of the let- 
ters.^^ 

c. Grounds "" 

Letters testamentary oe of administration are proper¬ 
ly revoked whenever It Is made to appear that they were 
Irregularly or Improvidently granted. 

The grounds for revocation of letters of admin¬ 
istration are sometimes enumerated by statute,*^® 
and it has been held that where the statute specifies 
the grounds for revocation of letters, the court can¬ 
not revoke for any other cause.^® As a general rule 
letters testamentary or of administration are prop¬ 
erly revoked whenever it is made to appear that 
they were irregularly or improperly granted, '^7 as 
when it is made to appear that the supposed dece¬ 
dent was living at the time the letters were issued,^® 
that his last residence or the situs of his property 
conferred the whole jurisdiction elsewhere than in 
the court by which the letters were issued,or that 


Tli« appolatniPiit of a panoa not 
unlit or dlaqnaUflad should not be re¬ 
voked, either ox mero motu or on 
application, except to preserve the 
statutory or other IcKal priority.— 
Starlin v. Love, 1S5 So. 380. 237 Ala. 
38. 

Ala,—Pruett v. Pruett, 32 So. 
638, 131 Ala. 578. 

22 C.J. p 1101 note 19. 

70. W.Va.—Caper ton v. Ballard, 4 
W.Va. 420. 

71. Ala.—Curtis v. Williams, 33 Ala. 
570. 

23 C.J. p 1100 note 14. 

72. N.Y.—Matter of Jacob, 38 N.Y. 
S. 1083, 6 App.Div. 508. 

23 C.J. p 1100 note 16. 

73. Cal.—In re MePhee, 101 P. 530, 
10 Cal.App. 162. 

23 C.J. p 1100 note 17. 

74. N.M.—Koury v. Castillo, 79 P. 
293, 13 N.M. 26. 

23 C.J. p 1100 note 18. 

75. Ihiblle administrator 
Provision of statute defining pow¬ 
ers of public administrator is in¬ 
tended to define conditions under 
which administrator will be super¬ 
seded, if it be ascertained that de¬ 
ceased left will or that he was res¬ 
ident elsewhere and some other court 
had Jurisdiction over estate of de¬ 
cedent.—In re Gla8er*B Estate, 290 
N.Y.S. 966, 160 Misc. 814, 
Disqnalifloatlon or prloiltp 

While probate court has Inherent 
right to revoke letters of administra¬ 
tion, It can be done only when some 


other person ha.s prior right either 
under a will or the law, and has 
not waived that right and is seek¬ 
ing to enforce it, or when person 
appointed la unfit or disqualified.— 
Starlin v. Love, 185 So. 380, 237 Ala 
38. 

76. Ill—Ilcalea v. Verne, 175 N.E. 
’562, 343 III. 325—In re Hebbleth- 
waitc’s Estate, 12 N.E.2d 923, 293 
Ill.App, 493. 

23 C.J. p 1101 note 23. 

Forgery of will 

Under .statutes setting forth 
grounds on which probate court may 
revoke letters testamentary, probate 
court had no Jurisdiction to revoke 
letters or set aside will under pe¬ 
tition alleging that will was forged, 
and circuit court had no Jurisdic¬ 
tion of appeal from order strik¬ 
ing petition, the only remedy for con¬ 
testing validity of will being under 
the Wills Act.—In re Hebblethwaite’s 
Estate, supra. 

77. N.Y.—Battalico v. Knickerbocker 
Fireproofing Co., 294 N.Y.S. 481, 
250 App.Div. 258—In re Anderton's 
Estate, 184 N.Y.S. 277, 112 Misc. 
686 . 

N.D.—In re Smith’s Will, 10 S.B.2d 
676, 218 N.D. 161. 

Pa.—In re Davies’ Estate, 21 A.2d 
517, 146 Pa.Super, 7. 

23 C.J. p 1101 note 22. 

Vsrs irmmlarity in the appoint¬ 
ment has been held not a sufficient 
basis for revoking letters of admin¬ 
istration, in the absence of a show¬ 
ing that the letters should not have 
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been issued.—McCool v. Old Nat. 
Bank in Evansville, 17 N.E.2d 820. 
214 Ind. 679. 

Ibetters already Issued 

(1) Where an orphans’ court un¬ 
der misapprehension appoint.s an ad¬ 
ministrator of an estate which al¬ 
ready has an administrator, the 
court has power to pass an order 
revoking the letters last granted, its 
act in grunting such letters being a 
nullity.—Mitchell v. McCormick, 122 
A. 245, 143 Md. 328. 

(2) Letters of administration on a 
testator’s estate granted some time 
after the probate of a wjll have 
been held properly revoked —Bell v. 
Bell, 180 N.E. 39, 94 Ind.App. 145. 
Cants of action not snforosable 

Grant of administration on estate 
of nonresident, based solely on ex¬ 
istence of alleged cause of action in 
favor of decedent under statutes of 
state of decedent’s residence, was 
held properly vacated where alleged 
cause of action was not enforceable 
within state.—McCoubrey v. Pure 
Oil Co., 66 P.2d 57, 179 Okl. 344. 

78. N.Y.—In re Clemens* Estate, 22 
N.Y.S.2d 168, 174 Misc. 1052. 

'W’ash.—In ro Olson s Estate, 77 P.2d 
781, 785. 194 Wash. 219, quoting 
Corpus Juris. 

23 C.J. p 1101 note 25. 

79. Ala.—Tubbs v. Barnard, 14i So. 
418. 225 Ala. 435. 

Ohio.—In re Gingery’s Estate, 134 
N.E. 449, 103 Ohio St. 6'59. 

23 C.J. p 1101 note 26. 
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a will was admitted to probate after the grant of 
letters of administration,^^ but the pendency of a 
will contest was held not to authorize the revoca¬ 
tion of letters already granted to an executor.*^ 

Also letters testamentary or of administration 
may be revoked on the ground that they were pro¬ 
cured by fraud,or a false statement or suggestion 
as to a material fact,®3 that the issuance was pre¬ 
mature,*^ that such issuance was improvident,** or 
without authority of law,*^ that administration was 
not necessary,**^ that letters of administration were 


issued without regard to the legal priorities,** with* 
out a renunciation by the person primarily entitled** 
or on a renunciation executed by mistake,** that a 
person having a right to intervene was not cited or 
cognizant of the proceedings,*^ or that the person 
appointed does not bear the relationship to decedent 
which was made the basis of the grant of adminis¬ 
tration.** 

Letters may be revoked when it appears that ad¬ 
ministration with the will annexed was granted re¬ 
gardless of the rights of the person named as execu- 


Xi«tt«ni aot r«vok»d 

The fact that the court after 
arantinsr letters of administration 
and after determlnlns that It had Ju¬ 
risdiction, permitted an amendment 
alleaina that intestate was a resi¬ 
dent of, and domiciled in, another 
county at the time of his death, was 
held not sufficient to divest the court 
of the Jurisdiction that it had as¬ 
sumed or revoke letters that it had 
granted.—State ex rel. Campbell v. 
Chapman, 1 So.2d 278, 145 Fla. 647. 
Fzlor iippoiB.tmsB.t 

Register granting letters of ad¬ 
ministration, without knowledge of 
prior appointment of administrator 
by register of another county, prop¬ 
erly revoked letters when apprised 
of situation.—^In re Brown’s Estate, 
161 A. 471, 105 Pa.Super. 236. 
Pomloiliagy Isttsss rovoksd 
V^here domiciliary, instead of an¬ 
cillary, letters of administration 
were granted to decedent's husband 
on his representation that domicile 
was in New Jersey, and domicile 
was actually in New York, letters 
granted to administrator substitut¬ 
ed for husband woul^ be revoked.— 
In re Fischer’s Estate, 180 A. 633. 
118 N.J.Eq. 599. 

90k Ala.—Starlin v. Love, 185 So. 
380, 237 Ala. 38. 

Conn.—Di Bias! v. Di Blasi, 159 A. 
477, 114 Conn. 539. 

Md.—Burgess v. Boswell, 116 A. 457, 
139 Md. 669. 

Miss.—Austin v. Patrick, 176 So. 714, 
179 Miss. 718. 

N.Y.-—In re Shonts’ Will, 128 N.E. 
226, 229 N.Y. 374, reversing 1«1 
N.Y.S. 553. 191 App.Div. 427. which 
reversed In re Shonts’ Estate, 178 
N.Y.S. 762, 109 Misc. 276. 

N.C.—In re Suskin’s Estate, 198 S. 
B. 661, 214 N.C. 219—In re Mead¬ 
ows' Will, 116 S.E. 2'57, 185 N.C. 
99—^In re Johnson’s Will, 109 S.E. 
378, 182 N.C. 522. 

28 C.J. p 1095 note 48. 

IMfeer wlU 

Where superior court admitted to 
probate a will of deceased without 
notice of later will, if later will was 
admitted to probate, the preexisting 
grant of letters testamentary would 
be revoked, and executor whose grant 


of authority was thus terminated 
would be required to render an ac¬ 
count of his administration within 
such time as the court might di¬ 
rect.—In re Estrem’s Estate, 107 P. 
2d 36, 16 Oal.2d 663, prior opinion 
101 P.2d 510. 

81. Mo.—Kinnerk v. Smith, 41 S. 

W.2d 381, 328 Mo. 513. 

88. Ga.—Lefkoff v. Sicro, 6 S.E.2d 
687, 189 Ga. 654, 133 A.L.R. 738— 
Bowers v. Dolen, 1 S.E.2d 734. 187 
Ga. 653—Jackson v. Jackson. 177 
S.E. 591, 179 Ga. 696—Williams v. 
Cave. 186 S.E. 694, 53 Ga.App. 682. 
La.—Hebert v. Hebert, App., 187 So. 
317. 

Okl.—Forgy v. Lamphear, 291 P. 83, 
144 Okl. 245. 

23 C.J. p 1101 note 27. 

Bxtrmneous fraud uooessarjr 
The Judgment of the county court 
appointing an administrator will not 
be set aside for fraud unless the 
fraud pleaded and proved is some ex¬ 
traneous fraud practiced on the 
court.—Wolf V. Gills. 219 P. 860, 96 
Okl. 6. 

l>amage not aeoessary 

Ala.—Hall v. Santangelo. 60 So. 168, 
178 Ala. 447. 

83. N.Y.—In re Hone's Estate, 29'5 
N.Y.S. 232, 260 App.Div. 636, af¬ 
firming 286 N.Y.S. 394, 158 Misc. 
183—In re Damsky’s Estate, 298 
N.Y.S. 937, 164 Misc. 381—In re 
Duff’s Estate, 257 N.Y.S. 648, 143 
Misc. 906—In re Gant’s Estate, 254 
N.Y.S. 715, 142 Misc. 446. 

Pa.—In re Davies’ Estate, 21 A.2d 
617, 146 Pa.Super. 7—In re Henry’s 
Estate, 51 York Leg.Kec. 185. 

23 C.J. p 1101 note 28. 

CkK>d faith iinxnatertal 
N.Y.—In re Gaffney’s Estate, 252 N. 
Y.S. 649, 141 Misc. 453. 

8*. Wash.—In re Olson’s Estate, 77 
P.2d 781, 786, 194 Wash. 219, quot¬ 
ing €k>rpus Juris. 

23 C.J. p 1101 note 29. 

8B. Ala.—Starlin v. Love, 18'5 So. 
380, 237 Ala. 38. 

Md.—Silverwood v. Faman, 22 A.2d 
444—Burgess v. Boswell, 118 A. 
457, 139 Md. 669. I 

N.C.—In re Smith's Will, 10 S.E. 2d | 
676, 218 N.C. 161—Security Nat. | 
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[ Bank (Tarboro Unit) v. Bridgers. 

176 S.E. 295, 207 N.C. 91. 

I Tenn.—^Williams v. Stewart, 54 S.W. 

2d 194, 166 Tenn. 615. 

23 C.J. p 1102 no& 30. 

86i. Mo.—McCabe v. Lewis, 76 Mo. 
296. 

Wrong asms of dsosdsnt 

A petition for administration on 
estate of decedent named "Crossley,” 
which gave name of decedent as 
“Crawley,” was ineffective to Invoke 
Jurisdiction of probate court, where 
evidence supported finding that dece¬ 
dent had never adopted or used name 
of “Crawley,” and hence letters of 
administration were properly revoked 
on petition of decedent’s widow.— 
Denson v. Crossley, 2 So.2d 916, 241 
Ala. 445. 

87. Ala.—Murphy v. Freeman, 127 
So. 199, 220 Ala. 634, 70 A.L.R. 
381. 

Ark.—Raley v. Grayson, 67 S.W.2d 
828, 186 Ark. 1046. 

Wash.—Murphy v. Murphy, '84 P. 646. 
42 Wash. 142. 

88. Ala.—Bivin v. Millsap, 189 So. 
770, 238 Ala. 136—Starlin v. Love, 
185 So. 380, 237 Ala. 38. 

Cal.—In re O’Doa’s Estate, 93 P.2d 
222, 34 Cal.App.2d 179. 

Md.—Silverwood v. Farnan, 22 A.2d 
444. 

Miss.—Kevey v. Johnson, 150 So. 
532, 167 Miss. 775. 

Pa.—In re Malinowski’s Estate, 19 
Pa.Di8t. & Co. 335, 16 Erie Co. 224. 
23 C.J. p 1102 note 33. 

88 . Pa.—Gaines' Estate, 56 Pa.Su¬ 
per. 118. 

23 C.J. p 1102 note 84. 

9fk Md.—Thomas v. Knighton, 23 
Md. 318, 87 Am.D. S71. 

81. Md.—Silverwood v. Farnan, 22 
A.2d 444. 

23 C.J. p 1102 note 36. 

98. Ga.—Jackson v. Jackson, 177 S. 

E. 591, 179 Ga. 696. 

Ill.—In re Panico’s Estate, 268 Ill. 
App. 585. 

N.Y.—In re Shuff's Estate, 272 N.Y. 
S. 418, 151 Misc. 754—In re Galla¬ 
gher’s Estate, 262 N.Y.S. 381, 146 
Misc. 112—In re Wright’s Estate, 
180 N.Y.S. 685. 110 Misc. 480. 

23 C.J. p 1102 note 37. 
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tor,that an administrator de bonis non has been 
appointed while there was an executor acting with 
powers not limited by the will,^^ that letters of gen¬ 
eral administration have been issued when letters 
de bonis non were proper,that letters have been 
issued to a disqualihed person^^ or one having no 
right whatever to letters,®*^ that person receiving 
letters was a nonresident,®® that no security had 
been given or that which was given is insufficient,®® 
that the administrator has not given notice to cred¬ 
itors as required by statute,^ or that the judge who 
granted the letters was disqualified by interest.® It 
has been held that, where all the debts of a testator 
have been paid by a devisee, letters of administra¬ 
tion should be revoked,® but there is also authority 
for the view that the fact that after the appoint¬ 
ment of an administrator the heirs pay into court 
the amount of a judgment against decedent, which 
was his only debt, does not compel annulment of the 
letters of administration.* 

Letters tvill not be revoked because of failure of 
an administrator to pay his attorney’s fees,® failure 
to insert the exact value of the estate in the petition 
for letters of administration,® or failure to give no¬ 
tice of an application for temporary administration 
to next of kin or legatees;^ and where the same 
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person is executor or administrator of two estates, 
it is not a ground for revocation of his letters that 
the interests of the estates are conflicting® or that 
one estate has claims against the other.® Letters is¬ 
sued to copartners of decedent should not be vacat¬ 
ed in order that an administrator may be appointed 
to sue in chancery for legatees of decedent to de¬ 
termine his share in the partnership assets.^® Nei¬ 
ther is it a ground for setting aside an appointment 
as temporary administrators of executors named in 
the will that they are also interested in the estatc.^^ 
Where the estate has not suffered and is not likely 
to suffer any evil results from the executor’s or ad¬ 
ministrator’s imperfect knowledge of the English 
language, his letters will not be revoked for that 
cause.i® Letters of administration properly issued 
to the consul representing a foreign country for the 
administration of the estate of an intestate who left 
surviving a widow and minor child, residents and 
subjects of the foreign country, cannot be revoked 
on the widow coming with her child to the state and 
taking up her residence therein,^® although it has 
been held, under some treaty provisions, that the au¬ 
thority of a consul is superseded where the distrib¬ 
utee appearedT)y an attorney in fact.'* The subse¬ 
quent enactment of a statute as to distribution of 
estates was held not to authorize revocation of let- 


93. Md.—^Thomas v. Knighton, 23 
Md. 318. 

Pa.—Patton’s Appeal, 31 Pa. 465. 
Tenn.—^Baldwin v. Buford, 4 Yerg. 
16. 

94. N.C.—Springs v. Erwin, 28 N.C. 
27. 

23 C.J. p 1102 note 39. 

95. Miss.—Gasque V. Moody, 23 
Miss. 153. 

96. Ala.—Starlln v. Love, 185 So. 
380. 237 Ala. 38. 

23 C.J. p 1102 note 41. 

Person oonvleted of tnfaiaoiui of¬ 
fense 

U.S.—In re Allen's Estate, D.C.D.C., 
30 F.Supp. 243. 

97. Cal.—In re Way’s Estate, 85 P. 
2d 663, 29 Cal.App.2d 669. 

23 C.J. p 1102 note 42. 

Pefense of Invalidity of settlement 
On petition by decedent's son for 
revocation of letters of administra¬ 
tion issued to decedent's widow, on 
the ground that by a marriage set¬ 
tlement she had waived her marital 
rights, she could defend on the 
ground that the settlement was void 
because procured by fraud and undue 
influence, and was not required to 
bring direct proceeding to have the 
settlement set aside, since her right 
to administer depended on the right 
to succeed to his personal estate un¬ 
der the statute, which in turn depend¬ 


ed on the validity of the settlement, 
and the wife was not barred by lim¬ 
itations, or by laches, from setting 
up the invalidity of the settlement 
because of fraud and undue influence, 
limitations and laches being inap¬ 
plicable since wife was merely seek¬ 
ing defensive relief.—In re Cover's 
Estate, 204 P. 583, 188 Cal. 133. 

98. 111.—In re Bump’s Estate, 28 N. 

E 2d 352, 306 Ill.App. 264. 

Mich—Grand Trunk Western R. Co. 

V. Kaplansky, 258 N.W. 423, 270 
Mich. 135. 

Wash.—In re Olson’s Estate, 77 P.2d 
781. 194 Wash. 219. 

Administration praotloally oomplstsd 

Where administration of estate 
had been practically completed by 
nonresident executor, in the absence 
of showing of illegal conduct of 
affairs of estate, such executor would 
not be removed on petition of per¬ 
son who had no Justiciable Interest 
in the estate and who had cooperat¬ 
ed with executor for hire in the ad¬ 
ministration of the estate from the 
time of executor’s appointment, not¬ 
withstanding statute prohibiting ap¬ 
pointment of nonresident as per¬ 
sonal representative of estate.—In 
re Sherman’s Estate, 1 So.2d 727, 146 
Fla. 643. 

99b Pa.—In re Huff’s Estate, 149 A. 

179, 299 Pa. 200. 

23 C.J. p 1103 note 43. 

1019 


Za oonaectioa with aoiuresldeaoe 

N.Y.—In re Chisholm’s Will, 264 N. 
Y.S. 352. 148 Misc. 158. 

I. Cal.—Atwood’s Estate, 59 P. 770, 
127 Cal. 427. 

23 C J. p 1103 note 45. 

Qm Ga.—Echols v. Barrett, 6 Ga. 443. 
23 C.J. p 1103 note 46. 

3. Ark.—^Adamson v. Parker, 85 S. 

W. 239, 74 Ark. 168. 

4- Ind.—Holtz V. Mercantile Trust 
& Sav. Co., 100 N.E. 398, 53 Ind. 
App. 194. 

B. N.Y.—In re Nocton, 162 N.Y.S. 
215. 

A N.Y.—In re Quinlan, 158 N.Y.S. 
319. 

7. N.Y.—In re Curtis, 175 N.Y.S. 
288—In re Curtis, 175 N Y.S. 285. 

8. Ind.—Wright v. Wright, 72 Ind. 
149. 

9. Ind.—^Wright v. Wright, supra. 
10b Mich.—In re Sloman, 152 N.W. 

957. 186 Mich. 434. 

II. N.Y.—Matter of Ashmore, 96 N. 
Y.S. 772, 48 Misc. 312, 35 N.Y.Civ. 
Proc. 268. 

18. N.Y.—In re Bloom's Estate, 278 
N.Y.S. 167, 154 Misc. 741—^Hassey 
V. Keller, 1 Dem.Surr. 677. 

13. N.Y.—In re Orlando, 148 N.Y.S. 
270. 

14. N.Y.—In re Reiss* Estate, 248 
N.Y.S. 169, 138 Misc. 846. 
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ters of administration,and where neither of two 
persons could demand the appointment as a matter 
of law, the appointment of one will not be set aside 
in the absence of an abuse of discretion.^^ 

§ 85. -Proceedings 

a. In general 

b. Who may apply 

c. Time for application 

d. Jurisdiction 

e. Parties and notice 

f. Pleading 

g. Evidence 

h. Hearing and determination 

i. Judgment, order, or decree 

j. Review 

k. Costs and allowances 

s. In Oeneral 

Proceedings for the revocation of letters testamentary 
or of administration must comply with applicable statu¬ 
tory provisions. 

Proceedings for the revocation of letters testa¬ 
mentary or of administration must comply with ap¬ 


plicable statutory provisions.^? Under a statute pro¬ 
viding that the court may suspend the powers of an 
executor for various causes, and on so doing must 
cite the executor to appear and show cause why his 
letters should not be revoked, suspension is not a 
necessary step toward the revocation of the let¬ 
ters.?® 

b. Who May Apply 

Ordinarily persona acting In their Individual capacity 
are entitled to ask for the revocation of letters testa¬ 
mentary or of administration only when they are inter¬ 
ested In the estate. 

While a court of probate jurisdiction may on its 
own motion institute and carry on proceedings to 
revoke letters testamentary or of administration,?® 
or revocation may be on the suggestion of an ami¬ 
cus curix,®® the right of individuals to petition for 
revocation of letters is frequently regulated by stat¬ 
ute,®? and ordinarily, persons acting in their indi¬ 
vidual capacity are entitled to ask for the revoca¬ 
tion of such letters^ only when they are interested 
in the estate.®® 

A person who is entitled to administration in 


IS. N.Y.—In rs Irving's Estate, 27S 
X.Y.S. 427, 163 Misc. 807. 

IS. Or.—In re Roedler's Estate, 222 
P. 801, no Or. 147. 

17* PnbUo admlssistsatov 
Proceedings to revoke the letters 
of administration of a public ad¬ 
ministrator cannot be taken under a 
statute relating to revocation which 
does not include a public adminis¬ 
trator.—In re Carter's Estate, 60 P. 
2d 1057. 9 Cal.App.2d 714. 

18. Cal.—In re Kelley. 6'6 P. 136. 
122 Cal. 379. 

18. Ala.—Brown v. Brown, 86 So. 
439. 204 Ala. 157. 

Ill.—Wilkinson v. Nowers, 217 Ill. 
App. 314. 

Mo.—In re Allen's Estate, 271 S.W. 
755, 307 Mo. 674. 

N.J.—In re Gilbert's Estate, 16 A.2d 
111, 18 N.J.Misc. 540. 

23 C.J. p 1103 note 58. 

▼cid grant 

Where the granting of letters of 
administration by probate court is 
void, probate court has the Inherent 
power to revoke letters on Its own 
motion.—Moring v. Lisenby, 4 So. 2d 
4, 241 Ala. 626. 

aa Ala.—Moring v. Lisenby, supra. 
23 C.J. p 1103 note 59. 

91. Alleged decedent 
Under provisions of Surrogate's 
Court Act concerning revocation of 
letters of administration, legislature 
did not Intend to leave a supposed 
decedent without recourse to secure 
revocation of letters issued on his 
estate, where such supposed decedent 
was in fact alive When letters were 


issued.-—In re Clemens' Estate. 22 N. 
Y.S.2d 168, 174 Misc. 1052. 

99i Ala.—Moring v. Lisenby. 4 Bo. 
2d 4. 241 Ala. 626—‘Starlin v. Love, 
185 So. 380. 382. 237 Ala. 38, cit¬ 
ing Ctorpns dnrts. 

Ark.—Brinkley v. Allen, 148 S.W.2d 
187. 188. 200 Ark. 1147, citing Ctor- 
pus gnxls. 

La.—Succession of Berdennagel, 163 
So. 843, 183 La. 398. 

N.Y.—In re Gourlay's Estate, 19 N. 

Y.S.2d 122, 173 Misc. 930. 

Or.—In re Roedler's Estate. 222 P. 
301, 110 Or. 147. 

Wash.—In re Upton's Estate, 92 P. 
2d 210. 213, citing Oospns Joxis— 
State ex rel. Lauridsen v. Superior 
Court for King County. 87 P.2d 
209. 213. 179 Wash. 198, citing 
Ckispns Juris. 

23 C.J. p 1103 note 60. 

Any person interested in the estate 
may move to set aside the appoint¬ 
ment of an administrator. 

Ala.—Clark v. Whorton, 194 So, 461, 
239 Ala. 236. 

Ohio,—In re Gingery's Estate, 184 N. 

E. 449, 103 Ohio St. 669. 

23 C.J. p 1103 note 60 [a]. 

Ooessoutor 

An executor has been held not en¬ 
titled to move for revocation of let¬ 
ters of a coexecutor except in his 
individual capacity as a beneficiary. 
—In re Bloomlngdale's Estate, 13 N. 
Y.S.2d 674, 171 Misc. 848. 

Alleged deoodent has been held an 
interested person.—In ra Clemens' 
Estate. 22 N.Y.S.2d 168, 174 Misc. 
10'52. 


WUl ooBtestsnt. who. but for will, 
would be heir at law of deceased, 
has such interest in estate as enti¬ 
tles him to bring proceeding for re¬ 
moval of curator of estate pending 
determination of contest.—Moore v. 
Thomas, 174 S.E. 876, 116 W.Va. 237. 

meoetver of legatee’s property ap¬ 
pointed in supplementary proceed¬ 
ings on return of execution unsatis¬ 
fied. is "person in interest," entitled 
to maintain proceeding to revoke let¬ 
ters testamentary.—In re Sweeney's 
Estate, 213 N.Y.S. 174, 125 Misc. 859. 

Xatsraal uaols of lUtgltimato 
child was not entitled to bring pro¬ 
ceeding to set aside letters of ad¬ 
ministration on estate of deceased 
illegitimate child, where it appeared 
that such child left married brother 
who had not been heard from in over 
seven years, in absence of evidence 
disclosing whether such brother left 
any lineal heirs.—Williams v. Cave, 
186 S.E. 694, 63 Ga.App. 582. 

Azbitratlou agrosmsat entered In¬ 
to between the widow and a grand¬ 
daughter of testator concerning per¬ 
sonal property which both were 
claiming, not under the will, but 
against it, does not necessarily es¬ 
top the widow from petitioning to 
have recalled the letters of adminis¬ 
tration issued to her as executrix, so 
that she might dissent from the will, 
especially when the arbitration 
agreement was made the day after 
the will was admitted to probate, 
so that the allegations of the peti¬ 
tion as to the widow's inoapacity 
would apply alike to the probate of 
the wlU, the qualifloatlon as execu- 
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preferdnbe to the one who has been appointed ordi¬ 
narily has the rigfht to procure the revocation of 
such appointment,*® unless his right to do this has 
been waived or lost®^ by a failure to apply for let¬ 
ters within the time prescribed by law, as shown in¬ 
fra subdivision c of this section, or by renuncia¬ 
tion.*® However, a statute authorizing revocation 
on application of one entitled to priority has been 
held not absolute and available at all times under all 
conditions.*® Thus, while a person having a su¬ 
perior right to letters may directly attack the issue 
of letters to one having a secondary right thereto,*^ 
revocation on the ground that priorities were not 
observed can be asked only by one having a right 
prior to the appointee,*® and who is qualified for the 
office*® and who seeks to have the appointment of 
himself made instead of the one appointed.®® Also, 


a statute authorizing the surviving spouse or close 
relative of deceased to obtain revocation of letters 
of administration has been held applicable only in 
cases of intestacy,®^ and not to the appointment of 
a public administrator with the will annexed.®* The 
fact that petitioner is disqualified from being ap¬ 
pointed is immaterial where he seeks revocation of 
letters because appointee was unfit or disqualified.®® 

Persons entitled to citation or notice in probate 
or administration proceedings may ask revocation 
on the ground that letters were issued without these 
formalities or prematurely as to them,®® unless they 
have waived the right to object.®® The public ad¬ 
ministrator may apply, for revocation of letters 
wrongfully issued to a disqualified person.®® 

A creditor of the estate is sometimes given the 
right to ask for the revocation of letters,®"^ although 
this right is limited to those who were creditors at 


trix. and the agreement to arbitrate. 
—In re Meadows* Will. 116 S.E. 267. 
186 N.C. 99. 

23. Ala.—Moring v. Lisenby. 4 So. 
2d 4, 241 Ala. 626—Starlln v. Love. 
186 So. 380. 287 Ala. 38—Brown 
V. Brown. 85 So. 489. 204 Ala. 167. 
28 C.J. p 1104 note 61. 

Si. Qa.—McCowen v. Flanders. 118 
S.E. 361, 155 Ga. 701. 

Wash—State v. Superior Court for 
Thurston County, 255 P. 876, 143 
Wash. 358. 

23 C.J. p 1104 note 62. 
might Bot waived or lost 

Mont.—In re Nix's Estate, 2r3 P. 

1089, 66 Mont. 559. 

Vender of taxes paid 
Where defendant knowing that de¬ 
ceased had been dead for more than 
twenty years caused tax executions 
to be issued against her which ex¬ 
ecutions were transferred to defend¬ 
ant who, alleging himself to be a 
creditor, was appointed administra¬ 
tor by court of ordinary which au¬ 
thorized sale of realty claimed by 
plaintiff as sole heir of deceased, 
heir would not be precluded from 
equitable relief by failure to tender 
sums paid by defendant as taxes on 
the premises, since payments were 
voluntary and void.—Bowers v. Do- 
len, 1 S.E.2d 734. 187 Qa. 653. 

as. N.C.—In re Saville, 72 S.E. 220. 
156 N.C. 172. 

Okl.—King v. Salyer. 44 P.2d 11, 
172 Okl. 130. 

38. Mont.—In re Cameron's Estate, 
284 P. 143, 86 Mont. 455. 

87. Cal.—In re O'Dea's Estate, 93 
P.2d 222. 34 Cal.App.2d 179—In re 
Way’s Estate. 85 P.2d 568, 29 Cal. 
App.2d 669. 

mirsot attaok 

The statutes governing rights of 


prior claimants of letters of admin¬ 
istration manifest Intent to provide 
procedure for direct attack on grant 
of letters without relying on appeal, 
motion for new trial, or statutory 
relief from Judgment or order.—In 
re Way's Estate, supra. 

as. Ala.—Starlln v. Love, ISS So. 

380. 237 Ala. 38. 

23 C.J. p 1104 note 64. 

Fenons in same olaos 

(1) No person in any of the pre¬ 
ferred classes mentioned in the stat¬ 
ute can assert prior rights if orig¬ 
inal letters have been Issued to any 
person within any one of the classes 
speciflcally mentioned therein.—In re 
Carter’s Estate. 50 P.2d 1057. 9 Cal. 
App.2d 714. 

(2) Under statute, letters of ad¬ 
ministration granted to public ad¬ 
ministrator may not be revoked 
merely on petition of deceased’s 
brother or other person asserting 
prior right in absence of statutory 
showing of cause, since court could 
not say that words "public adminis¬ 
trator" were inadvertently included 
in statute.—In re Carter's Estate, su¬ 
pra. 

(3) Where administrator was ap¬ 
pointed as nominee of a person of a 
preferred class named in statute, ad¬ 
ministrator could not be removed 
from its office on petition of guard¬ 
ian of person in the same or lower 
class, as a guardian stands in no 
better position than the ward would 
have been had there been no guard¬ 
ianship.—In re Calhoun's Estate, 61 
P.2d 605, 27 Cal.App.2d 706. 

89. Ala.—Starlln v. Love. 18'5 So. 

380, 382, 237 Ala. 38. citing Corpus 

Juris. 

Ky.—Ellwangcr v. Ellwanger’s 

Adm’r, 129 S.W.2d 127, 278 Ky. 

584. 


Miss.—Kevey v. Johnson. 150 So. 
532, 167 Miss. 775. 

N.T.—In re Fresegna’s Estate. 290 
N.T.S. 807, 160 Misc. *817. 

23 C.J. p 1104 note 65. 

Bromines 

The statute only authorizes any 
of the relatives named to act through 
a nominee when such relative is 
personally competent to qualify as 
administrator.—In re Mintaberry's 
Estate. 191 P. 909, 183 Cal. 566. 

30, Ala.—Starlln v. Love, 185 So. 
380, 237 Ala. 38. 

31. Nev.—In re Garrison's Estate, 
91 P.2d 818. 59 Nev. 302. 

Burvlving spouse is not entitled to 

revocation of letters of administra¬ 
tion with the will annexed where 
such spouse has no right to take un¬ 
der the will.—In re Garrison's Es¬ 
tate, supra. 

38. Nev.—In re Garrison's Estate, 
supra. 

33. Ala.—Starlln v. Love, 185 So. 
380, 237 Ala. 38. 

34. Ga.—Jackson v. Jackson. 177 S. 
E. 591. 179 Qa. 696. 

23 C.J. p 1104 note 66. 

Publioation of oltatlon does not 
preclude sole heir without actual 
knowledge of application for letters 
of administration from seeking to 
have Judgment granting application 
canceled.—Jackson v. Jackson, supra. 

36. Md.—^Kerby v. Peters, 190 A. 
511, 172 Md. 1. 

36. Cal.—In re O’Dea’s Estate. 93 P* 
2d 222, 34 Cal.App.2d 179. 

X.Y.—Matter of McMullen, 148 N.T. 
S. 1092, 85 Misc. 661. 

37. Iowa.—Crawford County v, 

Kock’s Estate, 290 N.W. 682. 227 
Iowa 1235. 

23 C.J. p 1104 note 68. 
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the time the letters were issued.®® It has been held 
that a debtor cannot intervene as one interested in 
mere irregularities of appointment,®® but on the 
other hand the right of a debtor to ask for revoca¬ 
tion has been sustained,^® as has also the right of 
one who is being sued by the representative,al¬ 
though there is authority to the contrary.^® So, 
also, that a corporation, against whom an action is 
being prosecuted an administrator for injuries 
causing the death of the intestate, has a right to pe¬ 
tition the court for a revocation of the letters of 
administration, has been both asserted^® and de- 
nicd.^^ 

Heirs of decedent have been held not in a posi¬ 
tion to complain of the appointment of an adminis¬ 
trator in another jurisdiction where such appoint¬ 
ment could not injure them,’^6 and persons who 
were heard in the proceeding for appointment are 
ordinarily precluded from obtaining revocation of 
letters on evidence not newly discovered.*® In pro¬ 


ceedings to revoke letters testamentary on the joint 
petition of an infant legatee and her father, who 
is also a legatee for a nominal amount, the petition 
will not be dismissed because one petitioner by rea¬ 
son of infancy is incapable of maintaining the pro¬ 
ceedings.*^ 

c. Time for Application 

In the abtenoe of an aopllcablo statuto, an applica* 
tion for revocation of latter* teatamentary or of admin- 
latratlon muet ordinarily bo made within a reasonable 
time. 

The time within which an application for revo¬ 
cation of letters testamentary or of administration 
must be made is sometimes regulated by statute and 
application must be made within the time allowed.*® 
In the absence of an applicable statute, the applica¬ 
tion must be made within a reasonable time,*® and 
laches may defeat the right to proceed for revoca¬ 
tion.®® While it has been stated that, where a per¬ 
son entitled to priority in administration must assert 


38. N.T.--M*tter of Ciotto. 93 N.T. 
S. 973, 105 App.Div. 143. 

39. Ill.—In re Trost’s Estate, 10 N. 
E.2d 857, 292 Ill.App. 60. 

N.T.—^Drexel v. Berney, 1 Dem.Surr. 
163. 

40. Mo.—Donaldson v. Lewis, 7 Mo. 
App. 403. 

23 C.J. p 1104 note 71. 

41. Tex.—Cooper v. Gulf, C. A S. F. 
Ry. Co., 93 S.W. 201, 41 Tex.Clv. 
App. 596. 

23 C.J. p 1104 note 72. 

48. Ill.—In re Trost's Estate, 10 N. 

E.2d 857, 292 Ill.App. 60. 

N.y.—In re Barmeier’s Estate. 282 
N.Y.S. 695. 156 Misc. 657, modi- 
Aed on other irrounds 288 N.T.S. 
318, 248 App.Div. 636, affirmed 6 
N‘.B.2d 361, 272 N.T. 601. 

One wlio wUrht be sued In tort by 
administrator of an estate was not 
an "‘interested party" with authority 
to proceed directly in probate court 
for revocation of letters of adminis¬ 
tration.—^Brinkley v. Allen, 143 S,W. 
2d 187. 200 Ark. 1147. 

43. Tex.—Cooper v. Gulf, C. A S. F. 
Ry. Co., 93 S.W. 201, 41 Tex.Clv. 
App. 596. 

23 C.J. p 1104 note 78. 

Juiadietional defeots 
8,0.—Southern By. Co. v. Moore, 155 
S.E. 740, 158 S.C. 446. 73 A.L.R. 
582, certiorari granted 61 S.Ct. '560, 
283 U.S. 816, 75 L.Ed. 1432. 

44. D.C.—Kent v. Pennsylvania R. 
Co., 17 DiC. 335. 

23 C.J. p 1104 note 74. 

46* Ind.-—McCool v. Old Nat. Bank 
in Evansville, 17 N.E.2d 820. 214 
Ind. 679. 

Or.—In re Vilas’ Estate, 110 P.2d 
940. 


46L Mass.—Hilton v. Hopkins, 175 
N.E. 162, 275 Mass. 59. 

Statutory dlsquallfloatlon 

While persons who had knowledge 
of disquallflcalion of administrator 
at time of arant of letters should 
have brought matter to court’s at¬ 
tention while appointment was un¬ 
der consideration, where the policy 
of the law is clear, the letters will 
be revoked.—In re Allen's Estate, 
D.C.D.C., 30 F.Supp. 243. 

47. N.T.—Matter of Denyse, 116 N. 
Y.S. 1127, 62 Misc. 595. 

48. Idaho.—^In re Barr’s Estate. 252 
P. 676, 43 Idaho 400. 

N.Y.—In re Lohman’s Estate, 290 N. 
Y.S. 964, 160 Misc. 929, affirmed 
288 N.Y.S. 1047, 248 App.Div. 556. 

Statutes ooustrued 
Provisions of statute that powers 
of public administrator shall be sup¬ 
erseded where letters of administra¬ 
tion are granted by surrogate hav¬ 
ing jurisdiction at any time within 
six months after public administra¬ 
tor became vested with power of ad¬ 
ministrator were held Inapplicable to 
application of widow for revocation 
of letters of administration granted 
to public administrator by surrogate 
of county having jurisdiction over 
estate, and the petition must be de¬ 
nied. notwithstanding that notice of 
application of public administrator 
for letters stated that there was 
no widow, where notice was notice to 
next of kin generally.—In re Glas¬ 
er’s Estate, 290 N.Y.S. 966, 160 Misc. 
814. 

ZiMrt daj fuUlug ou Bnaday 

The fact that last day of period 
fell on Sunday extends period to 
•next business day.—In re Braddell's 
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Estate. 299 N.Y.S. 1021, 164 Misc. 
893. 

49. Idaho.—In re Barr’s Estate, 252 

P. 676. 48 Idaho 400. 

Will subsequeutly diseovered 

Where letters of administration 
were granted by an orphans' court 
on a showing that decedent had died 
Intestate, and subsequently a will 
was discovered, a petition to revoke 
the letters was not too late where 
the will had not been admitted to 
probate.—Burgess v. Boswell, 116 A. 
4'57, 139 Md. 669. 

6a N.Y.—In re Gorl’s Will, 222 N. 

Y.S. 250, 129 Misc. 641. 

23 C.J. p 1104 note 62, p 1106 note 

81. 

Xiuolies not eliowu 

(1) Widow, who petitioned for ap¬ 
pointment of administrator for her 
husband’s estate, alleging that he 
'had been resident of District of Co¬ 
lumbia, was held not guilty of lach¬ 
es, precluding her from denying, ap¬ 
proximately a year later, that he 
was in fact resident of District.— 
Claudy v. Duvall, 6 F.2d 881, 55 App. 
D.C. 319. 

(2) Where defendant knowing that 
deceased had been dead for more 
than twenty years caused tax execu¬ 
tions to be Issued against her, which 
executions were transferred to de¬ 
fendant who, alleging himself to be 
a creditor, was appointed administra¬ 
tor by court of ordinary, sole heir of 
deceased claiming realty was not 
barred from attacking orders of 
court of ordinary authorizing sale of 
property on ground that heir was 
negligent In failing to keep himself 
informed as to appointment of ad¬ 
ministrator.—Bowers v. Dolen, 1 S.B. 
2d 784, 187 Ga. 653. 
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such priority within a specified time after the death 
of decedent or lose his right, the same limitation of 
time would apply to an application by him for the 
revocation of letters granted to another .person, on 
the ground that they were prematurely granted to a 
person not entitled to priority,®^ it has been held 
that the application to revoke letters of administra¬ 
tion can be made within the same time after 
applicant has knowledge that letters have been 
granted as that provided by law within which an 
original application for letters is to be made,^^ or 
within which an appeal from an order granting let¬ 
ters may be taken,and also that a motion to set 
aside the appointment of an administrator, filed 
within a reasonable time after the appointment, 
should be considered when made by one not having 
had notice of the appointment.®^ 

Where the supposed decedent was not dead at the 
time when letters were granted, an application for 
the revocation may be made within a reasonable 
time, and a statute limiting the time within which 
relief from judgments on the ground of mistake, 
inadvertence, or excusable neglect may be sought 
does not apply.®® 

d. Jurisdiction 

The court which oranted letters of adminletratlon la 
ordinarily the proper one to revoke them. 

The court which granted the letters is as a gen¬ 
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eral rule the proper one to revoke them, and pro¬ 
ceedings for revocation should be commenced in 
that court,®® but it has been held that a court of 
equity has jurisdiction to set aside a grant of let¬ 
ters of administration by the ordinary.®^ The pow¬ 
er to revoke letters is not affected by the pendency 
of proceedings for relief elsewhere,®® or by the fact 
that a court of equity has assumed jurisdiction of 
the administration of the estate.®® Where the court 
of probate is a court of general jurisdiction every 
presumption is in favor of the jurisdiction until the 
contrary appears,®® but where it is a court of limit¬ 
ed jurisdiction, its jurisdiction to revoke letters tes¬ 
tamentary will not be presumed but jurisdictional 
facts must be averred and proved by the party rely¬ 
ing on the decree of revocation.®^ 

e. Parties and Notice 

Ordinarily an executor or administrator mutt be made 
a party to, and given nottice of, proceedings for the 
revocation of his letters. 

The letters cannot be revoked without making the 
executor or administrator a party to the proceed- 
ings.®2 Creditors will sometimes be permitted to 
intervene in a proceeding for revocation of letters.®® 

Notice, Ex parte proceedings for the revocation 
of letters testamentary or of administration are im¬ 
proper,®^ the representative being entitled to cita¬ 
tion and notice.®® However, it has been held that 


SI. Ala,—Starlln v. Ix>ve. 186 So. 
380, 237 Ala. 38—Castleberry v. 
Hollingsworth. Ill So. 35. 215 Ala. 
44.'). 

Miss.—Kevey v. Johnson, 150 So. 632, 
167 Miss. 775. 

23 C.J. p 1104 note 77. 

Sa. Md.—Stocksdale v. Conway, 14 
Md. 99. 74 Am.D. 515. 

63. Md.—McColgan v. Kenny. 11 A. 
819, 68 Md. 258. 

S«. Ohio.—In re McCreight. 9 Ohio 
S. & C. P. 450, 6 Ohio N.P., 479. 
SSb Cal.—In re Paulsen, 170 P. 855, 
35 Cal.App. 6'54. 

Sei Me.—Kneeland v. Buzzell, 197 
A. 155. 135 Me. 363. 

Md.—Tsaraclis v. Characklis, 3 A.2d 
725, 176 Md. 28. 

N.J.—Seaboard Trust Co. v. Topken. 

20 A.2d 708. 130 N.J.Eq. 46. 

Pa.<—In re Phillips’ Estate. 143 A. 9, 
293 Pa. 351—In re Brown's Estate, 
161 A. 471, 105 Pa.Super. 236—In 
re Hugg's Estate, 7 Pa.Dl8t. & Co. 
112, 39 York Leg.Rec. 162. 

23 C.J. p 1105 note 84. 

White right to appeal axtetg 

Surrogate had Jurisdiction of pe¬ 
tition to revoke decree for letters of 
administration because allegedly ob¬ 
tained by fraud, although petition 
l^r revocation was died within peri¬ 


od within which petitioner had right 
to appeal to orphans* court.—In re 
Crocianl’s Estate, 166 A. 626. 11 N. 
J.Misc. 828. 

Where Issues submitted to eiroult 
court 

Orphans’ court was without au¬ 
thority to proceed on petition seek¬ 
ing revocation of order appointing 
administratrix pendente lite during 
pendency of disposition of issues of 
fact which had been submitted to 
circuit court for trial by Jury, since 
findings of Jury relative to faithful 
conduct of administratrix in execu¬ 
tion of trust would be binding on or¬ 
phans* court.—Baldwin v. Hopkins, 
191 A. 565, 172 Md. 219. 

Statute pezmissive 

The statutory authority of the reg¬ 
ister of wills to revoke letters of ad¬ 
ministration granted by him to per¬ 
sons who are not next of kin Is mere¬ 
ly permissive.—In re Boy tor’s Es¬ 
tate, 198 A. 484. ISO Pa.Super. 591. 

67. Ga.—Bowers v. Dolen, 1 S.E.2d 
734. 187 Ga. 653->-^ackson v. Jack- 
son. 177 S.E. '591. 179 Ga. 696. 

23 C.J. p 1106 note 86. 

Prooeediug equitable la nature 
Although county courts possess 
power to vacate proceedings for ap¬ 
pointment of an administrator when 
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procured by fraud, an affirmative 
proceeding, equitable In its nature, 
with accompanying pleadings, sup¬ 
ported by proper proofs, and sus¬ 
tained by competent evidence, which 
clearly established the material 
fraud charged, is necessarily in¬ 
volved.—In re Sheerer's Estate. 289 
H.W. 529, 137 Neb. 374. 

68. N.Y.—Hood v. Hood, 2 Dem. 
Surr. 583. 

69. Ala.—Pruett v. Pruett, 32 Sa 
638. 131 Ala. 578. 

60. Ga.—Langmade v. Hamilton, 15 
S.E. 535, 89 Ga. 441. 

61. N.Y.—People v. Hartman, 32 N. 
Y.Super. 576. 

66l S.C.—^Watson v. Mayrant, 18 S. 
C.Eq. 449. 

63. Pa.—In re Follmer’s Estate, 6 
Pa.Dlst. & Co 521. 7 Northumb. 
Leg.J. 133. 

64. Pa.—Bieber’s Appeal, 11 Pa. 157. 

6& Ga.—Stewart v. Patterson, 111 
S.E. 421, 152 Ga 754. 

Ill.—Healea v. Verne, 175 N.E. 562r 
343 Ill. 325. 

23 C.J. p 1105 note 92. 

Ssryice on attorney 

Where his attorney accepted serv¬ 
ice of citation and appeared, former 
administrator could not object to 
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his appearance may be a waiver of citation,^ and 
that where the representative is a fugitive from jus¬ 
tice, the letters may be revoked without issuing a ci- 
tation.^7 So, also, under a statute which provides 
that, if sufficient security is not given within the 
time fixed, the right of an administrator to the ad¬ 
ministration shall cease, an administrator who fails 
to comply with an order requiring him to furnish 
additional security, and obtains no further time, is 
not entitled to notice of an order revoking his let¬ 
ters after the limitation has expired. 

A public administrator is not entitled to notice 
of a proceeding to revoke letters granted to him, on 
discovery of a will.®® 

f. Pleading 

A petition or complaint for revocation of lettera tes¬ 
tamentary or of administration muat state facts sufSclent 
to warrant such action on the part of the court. 

It is necessary in a proceeding for the revocation 
of letters that there should be a petition or com¬ 
plaint,which must state facts sufficient to warrant 
such action on the part of the court but where 
charges sufficient to warrant removal have been 


formulated in a sworn statement on the basis of 
which the executor has been suspended and cited 
to show cause why he should not be removed, there 
is no reason why they should be afterward reiterat¬ 
ed in a separate document.*^® A prayer for the ap¬ 
pointment of petitioner is properly joined in a pe¬ 
tition for the revocation of letters of administra¬ 
tion,*^® and where the petitioner is the nominee of 
the person entitled to administer, the petition should 
show that a request for the appointment of the pe¬ 
titioner has been filed in court.^^ The representa¬ 
tive has been held not entitled to file a cross com¬ 
plaint in favor of the estate in such a proceeding.*^® 

Objections to the sufficiency of a petition for the 
revocation of letters testamentary may be taken by 
answer to the petition.*^® 

g. Evidence 

General rules of evidence are applicable In pro¬ 
ceedings for the revocation of letters testamsntary or of 
administration. 

On an application for the revocation of letters the 
facts necessary to induce the court to act should be 
made to appear by proof, *^7 and a mere statement of 


Jurisdiction to revoke appointment — 
Capwell V. Knight, 135 A. 699, 48 H. 
I. 81. 

08. Colo.—In re Woody's Estate, 24 
P.2d 754. 93 Colo. 169. 

23 C.J*. p 1106 note 93. 

Appeaxanoe oa appeal 
County court’s order revoking 
plaintiff’s appointment as adminis¬ 
trator is not invalid because of lack 
of notice, where on appeal and trial 
de novo in district court plaintiff’s 
counsel appeared generally.—In re 
Woody’s Estate, supra. 

07. N.T.—Sutherland v. St. liaw- 
rence County, 85 N.T.S. 696, 42 
Misc. >38, reversed on other grounds 
91 N.Y.S. 962, 101 App.Dlv. 299. 
08. Cal.—^Barrett v. Placer County 
Super.Ct., 47 P. 592, 5 Cal.Unrep. 
Cas. 569. 

00. Mo.—Brlnckwirth V. Troll, 181 
S.W. 403. 266 Mo. 473, Ann.Cas. 
1918B 1056. 

TO. Neb.—^In re Sheerer's Estate, 
289 N.W. 529, 137 Neb. 874. 

H.I.—Briggs V. Westerly Prob. Ct., 
80 A. 835, 23 R.I. 125. 

Fetitloa held dlxeet attack 
Ga.—^Brown v. Parks, 161 S.E. 840, 
169 Ga. 712, 71 A.L.K. 271. 

71. La.—Succession of Berdennagel, 
163 So. 848, 183 La. 39'8. 

Nev.—In re Garrison’s Estate, 91 P. 

2d 818, 69 Nev. 802. 

N.Y.—In re Gorl’s Will, 222 N.Y.S. 
250. 129 Misc. 641. 

Or.—In re De Force’s Estate, 249 P. 

602. 119 Or. 656. 

18 C.J. p 1106 note 9i» 


Oomplalat or petitloa held enttoleat 

(1) In general. 

Ala.—Kelen v. Brewer, 124 So. 247, 
220 Ala. 175. 

Ga.—^Bowers v. Dolen, 1 S.E.2d 734, 
187 Ga. 653. 

(2) On general demurrer. 

Ga.—Donehoo v. Standifer, 178 S.E. 
4 56, 180 Ga. 181—^Brown v. Parks, 
151 S.E. 340, 169 Ga. 712, 71 A.L.R. 
271. 

W.Va.—Moore v. Thomas, 174 S.E. 
876, 115 W.Va. 237. 

(3) To raise question of want of 
Jurisdiction to appoint.—Linder v. 
Burns, Mo.App., 243 S.W. 861. 
Ooaiplalat or petitloa held lasatt- 

oieat 

Ga.—Walker v. Hall, 166 S.E. 767, 
176 Ga. 12—Brown v. Parks, 151 
S.E. 340, 169 Ga. 712, 71 A.L.R. 
271, 

N.T.—In re Bloom’s Estate, 278 N.Y. 
S. 1'57, 154 Misc. 741. 

Bqaltable petitloa to set aside ap¬ 
pointment of administrator because 
fraudulently procured was held not 
demurrable because plaintiff had 
legal remedy.—Brown v. Parks, 151 
S.E. 840, 169 Ga. 712. 71 A.L.R. 271. 
78. Cal.—In re Rathgeb, 52 P. 1010, 
125 Cal. 202. 

73. Ala—^Fields v. Woods, 67 So. 
1016, 191 Ala. 93, following Curtis 
V. Williams, 8'8 Ala. 570. 

Mont.—In re Infelise, 149 P. 865, 61 
. Mont. 18. 

74. Mont.—In re Infelise, supra. 

TOi MraltB la aiiojolader 
In proceeding on petition for re- 
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moval of administrator, permitting 
administrator to fUe cross complaint 
for personal Judgment in favor of 
estate against petitioner was error 
because of misjoinder of parties, 
since administrator was defending 
against petition in his own right 
but was seeking to prosecute cross 
complaint in the right of the estate, 
although cross complaint was in 
name of administrator.—McCool v. 
Old Nat. Bank in Evansville, 17 N. 
E.2d 820, 214 Ind. 679. 

76. N.Y.—^Kelly v. Langevin, 137 N. 
Y.S. 1099. 153 App.Dlv. 322. 

77. Ark.—Easterling v. Farrell, 12 
S.W.2d 889, 178 Ark. 937. 

Cal.—In re Kiml)airs Estate, 252 P. 
591, 200 Cal. 247. 

Ind.—McCool V. Old Nat. Bank in 
Evansville, 17 N.E.2d 820, 214 Ind. 
679. 

Neb.—In re Sheerer’s Estate, 289 N. 

W. 529, 187 Neb. 874. 

N.J.—In re Gilbert’s Estate, 16 A.2d 
111, 18 N.J.Mlsc. 540. 

N.Y.—In re Sciscentl’s Estate, 283 
N.Y.S. 060, 157 Misc. 499, affirmed 
290 N.Y.S. 108, 248 App.Dlv. 702— 
In re Ferry’s Estate, 279 N.Y.S. 
919, r55 Misc. 198. 

N.C.—In re Johnson’s Will, 109 S.E. 

873, 182 N.C. 622. 

23 C.J. p 1106 note 8. 

Evidence oTexcoming prcsimiptlon 
In proceeding to set aside revoca¬ 
tion of appointment of administra¬ 
tor of deceased, who was child of 
first marriage, evidence that no di¬ 
vorce was granted to parties of first 
marriage overcame presumption of 



88 C.J. a 


EXECUTORS AJfD ADMINiaTBATOBS 


such facts in the petition is not to be regarded as 
evidence thereof.^® It has been held, however, that, 
where administration has been granted to a stran¬ 
ger, the burden is on him to show the legality of his 
appointment,^® and that, on entry of an order re¬ 
quiring administrator to show cause why his letters 
should not be revoked, the burden is on the admin¬ 
istrator.*® Where no question with respect to the 
appointment is raised, it will be presumed that due 
notice was given before the appointmentThe ad¬ 
missibility®* and sufficiency*® of the evidence are 
governed by the general rules of evidence. 

h. Hearing and Determination 

The representative Is entitled to a hearing In a pro¬ 
ceeding to revoke his letters, but the court cannot de¬ 
termine matters not involved In the Issues and may deny 
the application because of the practical situation exist¬ 
ing in the estate. 

Letters can be revoked only for cause shown after 


§ 85 

due hearing,*^ and where charges of misconduct are 
denied the court cannot revoke letters without tak¬ 
ing evidence and making findings of fact.** While 
preliminary questions should be determined before 
the merits of the proceeding are inquired into,*® the 
discretion of the court should not be exercised in 
ruling on a demurrer to the petition for revoca¬ 
tion,*'^ but should onlyvbe exercised in decisions on 
facts.** The proceeding may be submitted to a ref¬ 
eree to hear evidence and report,*® and in some ju¬ 
risdictions, issues may be submitted to a jury,®® but 
the verdict is not necessarily controlling, and the 
court may accept and act on it or disregard it as it 
may deem best and right.®i 

Where a jury is called, to pass on the disputed 
question of decedent’s residence, the court may in¬ 
struct as to the rules governing the submission and 
determination of special questions of fact, but nei- 


their divorce, and placed on children, 
of alleged second marriage burden 
of proving that divorce decree had | 
been obtained.—In re McLiaughlin'a 
Estate, 172 A. 107. 314 Pa. 574. 

78. N.Y.—Holland v. Ferris. 2 
Bradf.Surr. '334. 

Tenn.—Wilson v. Hose, 3 Humphr. 
142. 

78. .Md.-—Slay v. Beck. 68 A. 573. 

107 Md. 357. 

23 C.J. p 1106 note 10. 

80. Colo.—In re Peters* Estate, 215 
P. 128, 73 Colo. 271. 

81. Mont.—In re Infellse, 149 F. 
363, 51 Mont. 18. 

88. Ala.—Holmes v. Holmes, 103 So. 
884. 212 Ala. 597. 

Ga.—Hicks v. Stalnaker, 200 S.E. 

484, 59 Ga.App. 148. 

Ill.—In re Panlco's Estate, 268 III. 
App. 585. 

23 C.J. p 1107 note 12. 

Zfeamattslal avldanoa la not admiggi- 
bla 

Ala.—Holmes v. Holmes, 97 So. 628, 
210 Ala. 227. 

Ark.—Gray v. Gray, 133 S.W.2d 874, 
199 Ark. 152. 

83. Iowa.—Moreland v. Lowry, 241 
N.W. 31, 213 Iowa 1096. 

Md.—Kaiser v. Ebersberger, 19 A. 2d 
701, 133 A.L.R. 1479. 

23 C.J. p 1107 note 13. 

Fragnaiptloa of valldi^ of succes¬ 
sion proceedings carried on under 
orders of district court would not 
sustain proceedings against attack 
by heirs on ground of fraud, if it 
appeared that court had been Im¬ 
posed on through fraud of so-called 
administrator.—Hebert v. Hebert, La. 
App., 187 So. 817. 

avidongg ideatloal with that be¬ 
fore the court when it made the or¬ 
der of appointment wlU not Justify 
revocation on the ground that the 

33C.J.S.-65 


appointment was Inadvertently made. 
—In re Johnson’s Estate. 67 P.2d 
1079, 20 Cal.App.2d 735. 

Svldeaoe held snttoient 

(1) In general. 

Cal.—Bengochea v. Bengochea, 271 P. 

760, 94 CaLApp. 647. 

Iowa.—Moreland v. Lowry, 241 N.W. 
31. 213 Iowa 1006. 

N.Y.—In re Krasnlckrs Estate, 278 
N.Y.S. 247. 154 Misc. 771—In re 
Kotllk’s Estate, 274 N.Y.S. 204, 1*52 
Mlsc. 802. adhered to 274 N.Y.S. 
838, 153 Mlsc. 355—In re Clark's 
Estate, 246 N.Y.S. 732. 138 Mlsc. 
651. 

Wash.—In re Olson's Estate, 77 P.2d 
781, 194 Wash. 219. 

(2) To authorize revocation of let¬ 
ters. 

Ala.--CIark v. Whorton, 194 So. 661, 
239 Ala. 238—^Kelen v. Brewer, 124 
So. 247. 220 Ala. 175. 

N.Y.—In re Clemens’ Estate, 22 N. 
Y.S.2d 168, 174 Mlsc. 1052. 

(*3) To show Interest in decedent's 
estate. 

Cal.—In re Robinson's Estate, 224 
P. 765, 66 Cal.App. 588. 

N.Y.—In re Burke’s Estate, 266 N. 
Y.S. 862, 143 Mlsc. 268. 

(4) To support verdict.—Tyler v. 
Bartlett. 144 S.E. 168. 166 Ga. 673. 

Hvidaneg held lagnfioiont 

(1) In general.—^In re Murtha's 
Estate. 249 N.Y.S. 637, 232 App.Dlv. 
285, reversing 243 N.Y.S. 226, 136 
Mlsc. 424, and reversed on other 
grounds 182 N.E. 82, 269 N.Y, 456— 
In re Lohmann’s Estate, 283 N.Y.S. 
38, 157 Mlsc. 169. affirmed In re 
Lohmann's Adm'r, 290 N.Y.S. 185, 
248 App.Dlv. 714. 

(2) To warrant revocation of let¬ 
ters. 

Ind.—McCool v. Old Nat. Bank in 
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Evansville. 17 N.E.2d 820, 214 Ind. 
679. 

Miss.—Alexander v. Hancock, 164 So. 
772, 174 Misc. 482, suggestion of 
error overruled 165 So. 126, 174 
Miss. 482—Anderson v. Anderson, 
130 So, 91. 158 Miss. 116. 

N.Y.—In re Caplan's Estate, 258 N. 
Y.S. 670, 236 App.Dlv. 302, revers¬ 
ing 249 N.Y.S. 110, 139 Mlsc. 142. 
and affirmed 184 N.E. 141, 260 N.Y. 
674—In re Gropen’s Estate, 294 N. 
Y.S. 568, 162 Mlsc. 346—In re 

Lawson's Estate, 287 N.Y.S. 9, 168 
Mlsc. 902—In re Sciscentl’s Estate, 
283 N.Y.S. 960, 157 Misc. 499, af¬ 
firmed 290 N.Y.S. 108, 248 App.Dlv. 
702. 

84. Ill.—Healea v. Verne, 175 N.E. 
562, 343 Ill. 326. 

23 C.J. p 1107 note 16. 

85. N.Y.—In re Clemens' ELstate, 22 
N.Y.S.2d 168, 174 Misc. 1062. 

23 C.J. p 1107 note 16. 

86. N.Y.—Matter of Reinhardt, 156 
N.Y.S. 171, 92 Misc. 96. 

23 C.J. p 1107 note 17. 

87. Cal.—In re Calhoun’s Estate, 81 
P.2d 606, 27 Cal.App.2d 706. 

88. Cal.—In re Calhoun’s Estate, 
supra. 

88. N.Y.—In re Dade. 168 N.Y.S. 

369. 

23 C.J. p 1107 note 18. 

OOBipeUlag filing of report 

In an early case it was held that 
the surrogate is powerless to direct 
a referee, to whom the revocation 
proceeding was referred, to file his 
report.—In re Kraus, 4 Dem.Surr., 
N.Y., 217. 

9a Svldeno# gnffiotent to go to jury 

Ark.—Gray v. Gray, 138 S.W.2d 874, 
199 Ark. 162. 

91. N.C.—In re Meadow's Will, 118 
S.E. 257, 185 N.C. 99. 
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ther party has the right to demand instructions.®* 
While the facts alleged in the petition together with 
reasonable inferences are taken as admitted and the 
right to relief is a question of law where no answer 
is interposed,®® the rule that an averment of the 
petition must be taken as true on a motion to dis¬ 
miss does not apply where the averment is contrary 
to facts of which the court takes judicial notice.®* 

On the trial the court has power to pass on all 
matters brought in issue and properly involved in 
the questions before it for decision;®® but it can¬ 
not determine matters not involved in the issue,®® 
or not affecting the right to letters,®7 and the fail¬ 
ure of the court to find on a matter not in issue will 
not render the judgment erroneous.®® Where an ap¬ 
plication to set aside letters of administration in¬ 
volves the marital relations between decedent and 
the administratrix, the surrogate’s court will move 
with caution, especially since it has no direct author¬ 
ity to annul or dissolve marriage relationships.®® 
On a summary application to revoke letters of ad¬ 
ministration with the will annexed, the surrogate 
will not pass on a doubtful question as to the con¬ 
struction of the will which is pending before the su¬ 
preme court, but the proceeding will be dismissed 


without prejudice,^ and where a will is offered for 
probate after the issuance of letters of administra¬ 
tion, revocation should not be ordered until it is de¬ 
termined that the will is entitled to probate.® 

The application may be denied because of the 
practical situation existing in the estate,® as where 
the estate is ready for a final decree of distribution* 
and the rights of all parties can be protected in an 
accounting proceeding.® Also, where letters of ad¬ 
ministration were issued without a bond, the court 
could order the filing of a bond, if necessary, with¬ 
out revoking the letters.® 

L Judgment, Order, or Decree 

in order that lattera testamentary or of administra¬ 
tion may be revoked, there must be an order of court 
to that effect and It must comply with statutory re¬ 
quirements. 

In order that letters testamentary or of admin¬ 
istration may be revoked, it is necessary that there 
be an order of court to that effect.^ The order must 
show compliance with statutory requirements,® and 
must be supported by the verdict,® but it is not re¬ 
quired to be in any particular form, it being suffi¬ 
cient if it shows a purpose that the powers of the 


92. Kan.—^In re Holloway, 164 P. 
298. 100 Kan. 368. 

93. N.T.—In re Irving's Estate, 276 
N.T.S. 427, 153 Misc. 807. 

9C N.J.—In re Queen, 89 A. 290, 82 
N.J.Eq. 588. 

95. Ala.—Tubbs v. Barnard, 143 So. 

448, 225 Ala. 435. 

23 C.J. p 1106 note 5. 

Praud la obtaining appolatmsat 
Surrogate's court, on application 
for revocation of letters of adminis¬ 
tration, had jurisdiction to determine 
whether assignment of petitioners* 
interest in estate was procured by 
fraud.—In re Caplan's Estate, 249 
N.T.S. 110, 139 Miso. 142, reversed 
on other grounds 268 N.T.S. 570, 236 
App.Div. 302, affirmed 184 N.E. 141, 
260 N.T. 674. 

Jndgmeat aad deed caaoeled 

Where judgment appointing ad¬ 
ministrator is void for fraud to 
which grantee in administrator's 
deed was party or of which grantee 
knew at time of purchase, both Judg¬ 
ment and deed may be canceled in 
suit in equity against administrator 
and grantee.—Jackson v. Jackson, 
177 S.E. 591, 179 Ga. 696. 

99. N.T.—^In re Sweeney's Estate, 
213 N.T.S. 174, 125 Misc. 659. 

28 C.J. p 1106 note 6. 

Tsadlt j of Wttl 

Charges that will ottered for pro¬ 
bate by administrator was product of 
forgery, fraud, add undue influence 
could not be determined In proceed¬ 


ing for removal of administrator.— 
Luckey v. Superior Court in and for 
Los Angeles County, 287 P. 450, 209 
Cal. 360. 

▼audit j of elaliBs of oreditors 

In suit by alleged creditors of es¬ 
tate to annul appointment of admin¬ 
istrator, question of validity of 
claims of creditors was not before 
the court.—Crawford County v. 
Kock’s Estate, 290 N.W. 682, 227 
Iowa 1235. 

Prloxity of third person 
The priority of a person to ap¬ 
pointment will not be considered 
where he did not join in the petition 
for revocation.—Tyer v. J. B. Blades 
Lumber Co., 124 S.E. 305, 188 N.C. 
268. 

97. Iowa.—In re King, 75 N.W. 187, 
105 Iowa 320. 

23 C.J. p 1106 note 7. 

9a Ind.—McCool v. Old Nat. Bank 
in Evansville, 17 N.E.2d 820, 214 
Ind. 679. 

99. N.T.—^Matter of Spondre, 162 N. 
T.S. 948, 98 Misc. 524. 

1. N.T.—Matter of Dunn, 118 N.T. 
S. 561, 63 Misc. 180. 

9. Tex.—In re Fowler's Estate, Civ. 
App., 87 S.W.2d 896, error dis¬ 
missed. 

a N.T.—In re Feciuch's Estate, 21 
N.T.S. 2d 424—In re Lohman's Es¬ 
tate, 290 N.T.S. 964, 160 Misc. 929, 
affirmed 288 N.T.S. 1047, 248 App. 
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Div. 556—In re Irving's Estate. 
276 N.T.S. 427, 153 Misc. 807. 

Few persons before oonrt 
Application for order revoking let¬ 
ters of temporary administration, on 
ground deceased was resident of an¬ 
other county, should be denied, 
where relatively few of interested 
persons were before court and ques¬ 
tion of residence had been raised in 
probate proceedings.—In re Wendel's 
Estate, 257 N.T.S. 97, 143 Misc. 817. 

4. N.T.—Matter of Baldasarro, 156 
N.T.S. 175, 92 Misc. 627. 

Pa.—In re Bechtold's Estate, 57 
Montg.Co. 295, 55 Tork Leg.Rec. 
105. 

5. N.T.—In re Chinsky's Estate, 288 
N.T.S. 666, 159 Misc. 591. 

a N.T.—In re Caplan's Estate, 258 
N.T.S. 670, 236 App.Div. 302, re¬ 
versing 249 N.T.S. 110, 139 Misc. 
142, and affirmed 184 N.E. 141, 260 
N.T. 674. 

7. Mo.—State v. Rucker, 69 Mo. 17. 

Order oonstmed 

Order refusing letters of adminis¬ 
tration may be held as to surety, 
revocation of prior order at same 
term appointing administratrix.— 
Holland v. Reburn, Mo.App., 52 S.W. 
2d 219. 

ft Alaska.—Sylvester v. Willson, 2 
Alaska 326.' 

9. Oa.—^Rainey v. Moon, 2 S.B.2d 
405, 187 Ga. 712. 
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rq;>resentative shall ccase.^® An order revoking let¬ 
ters is sufficiently supported where entered for two 
reasons, one of which was goodM It is proper to 
incorporate in a decree of revocation an order re¬ 
quiring the property to be turned over to a designat¬ 
ed officer for safe custody, ^ 2 or to incorporate an 
order for the issuance of letters to the persons who 
are entitled thereto.^® An order revoking letters 
granted while a previous valid appointment was in 
force need not make any direction concerning the 
acts of the administrator done in pursuance of the 
invalid appointment.^* 

Collateral attack. An order dismissing a petition 
for revocation of letters on the ground that admin¬ 
istrator was not decedent’s surviving spouse was 
held not conclusive of such issue so that it could 
not be raised on distribution.^® 

J. Review 

General rules apply on review of orders revoking or 
refusing to revoke letters testamentary or of adminis¬ 
tration. 


§ 85 

While appeals generally in probate proceedings 
have been treated in Appeal and Error § 146 et seq, 
ordinarily an appeal will lie from a decree revoking 
letters testamentary or of administration,and, al¬ 
though there is authority to the contrary,an or¬ 
der refusing to revoke letters is also held appeal¬ 
able.^* However, an appeal can be taken only by 
parties in interest who arc aggrieved by the action 
of the trial court,and while a representative 
whose letters have been revoked ordinarily has been 
held an aggrieved party,2® a stranger to the estate 
who was appointed administrator, knowing that the 
appointment was subject to revocation if any one of 
the preferred class should apply, has been held not 
entitled to appeal,nor can an administrator ap¬ 
peal from revocation of his letters on the admission 
of a will to probate, where none of his acts were 
impeached and his right to compensation is left 
open,22 and an executor cannot appeal from an or¬ 
der setting aside his appointment because the will 
was set aside and not because of misconduct or neg¬ 
lect of duty.23 Also, a representative cannot secure 


lOi S.C.—McLiaurin v. Thompson, 23 

S. C.U 335. 

23 C.J. P 1107 note 27. 

11. Colo—Tn re Woody's Estate. 24 
P.2d 764. 93 Colo. 169. 

IflL Pa.—In re Huff's Estate, 149 A. 

179, 299 Pa. 200. 

BIffht to liaTs aoooiULts ssttled 
Where one will was admitted to 
probate and individual was appointed 
executor, but. after individual had 
qualified as executor, the will nam¬ 
ing him as executor was set aside on 
ground that it was not testator’s 
last will, county court exceeded its 
Jurisdiction in thereafter ordering 
individual to turn over assets of 
estate forthwith to trust company 
named as executor in a subsequent 
will, before giving individual a 
chance to have his accounts passed 
on.—In re Blyman's Estate. 32 N.E. 
2d 637, 309 Ill.App. 30. 

13. N.T.—Matter of Blauvelt. 131 N. 

T. S. Ill, 72 Mlsc. 287. 

Pa.—In re Neidig, 38 A. 1033, 183 
Pa. 492. 

14. Ill.—In re Purvechlo, 188 Ill. 
App. 81. 

15. Pa.—In re Boy tor’s Estate. 198 
A. 484, 130 Pa.Super. 591. 

16. Ala.—Starlin v. Love, 186 So. 
380, 237 Ala. 88. 

Mo.—In re Crooks' Estate, App., 188 
S.W.2d 6. 

Or.—State v. Taswell, 283 P. 745, 132 
Or. 122. 

3 C.J. P 646 note 17—23 C.J. p 1107 
note 31. 

BnspeasiOB. order 

(1) An order of the probate court, 
entered when a suit to contest a will 


was filed in the circuit court sus¬ 
pending the exHCUtor appointed un¬ 
der the will and appointing a tem¬ 
porary administrator, is appealable 
to the circuit court under a statute 
allowing appeals from all orders re¬ 
voking letters testamentary or of 
administration, since the effect of 
the order was to revoke the letters 
testamentary, temporarily, at least. 
—Leahy v. Mercantile Trust Co., 247 
S.W. 396, 296 Mo. 561. 

(2) Where the probate court In 
one order appointed an administrator 
pendente lite, and suspended the let¬ 
ters testamentary previously Issued 
to the executor during the pendency 
of the will contest, the executor 
could appeal from the portion of the 
order suspending its letters without 
involving the portion appointing the 
administrator pendente lite.—Baker 
V. St. Louis Union Trust Co., Mo. 
App., 234 S.W. 858. 

j azsoators vemoTsd without hear¬ 
ing' on filing of a will contest and 
appointment of an administrator 
pendente lite were entitled to appeal. 

I —State ex rel. and to Use of Kotany 
V. Holtcamp, Mo., 277 S.W. 907. 

17- Colo.—Peters v. Peters, 261 P. 
874, 82 Colo. 503. 

Minn.—In re Pirle’s Estate, 258 N.W, 
889, 191 Minn. 233. 

23 C.J. p 1108 note 33. 

1& Ala.—Johnston v. Pierson, 165 
So. 695, 229 Ala. 85. 

Md.—Stake v. Stake, 113 A. 691, 188 
Md. 51. 

Mo.—In re Helm's Estate, App., 136 
S.W.2d 427. 

Mont.—In re Davis, 28 P. 645, 11 
Mont. 196. 
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Utah.—In re Tasanen, 71 P. 984, 25 
Utah 396. 

Wash.—In re Sutton, 71 P. 1012, 31 
Wash. 340. 

3 C.J. p 670'note 44 [b] (11), (12)— 
23 C.J. p 1108 note 32. 

Special administrator 

Order of probate court denying 
motion to strike an appointment of a 
special administratrix of an estate 
was not appealable.—^Wiley v. 
Braggs, 67 P.2d 315, 47 Arls. 626. 

19. Tex.—Saros v. Strickland, Civ. 
App., 148 S.W.2d 865. error dis¬ 
missed, Judgment correct. 

23 C.J. p 1108 note 35. 

Waiver of right to object 
Failure to demur below to a peti¬ 
tion to set aside the appointment of 
an administrator has been held to be 
a waiver of the objection that the 
petitioner cannot appeal from a de¬ 
nial of his petition, because not a 
party to the probate proceedings.— 
In re Tasanen, 71 P. 984, 25 Utah 
396. 

2a D.C.—Webb v. Lohnes, 96 P.2d 
682. 68 App.D.C. 310. 

Mo.—In re Crooks’ Estate, App., 138 
S.W.2d 6. 

Tex.—Saros v. Strickland. Civ.App., 
148 S.W.2d 866, error dismissed. 
Judgment correct. 

21. Ind.—Union Savings & Trust 
Co. v. Eddlngfield, 134 N.E. 497, 78 
lnd.App. 286. 

22. N.C.—In re Suskin's Estate, 198 
S.E. 661, 662, 214 N.C. 219, cit¬ 
ing Corpus Juris. 

Wash.—Cairns v. Donahy, 109 P. 
334, 69 Wash. 130. 

23. Mo.—Lucltt v. Toohey's Estate, 
89 S.W.2d 662, 388 Mo. 843. 
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review of a decision postponing the hearing of a pe¬ 
tition for revocation of letters testamentary until 
after an accounting ordered by the court.*^ An or¬ 
der refusing to dismiss a proceeding for revocation 
of letters was held not appealable as affecting a sub¬ 
stantial right,and dismissal of a motion to set 
aside an order appointing an administrator was held 
not appealable where it would not finally dispose of 
the causc.^^ The representative’s right of appeal 
from an order revoking his letters can be taken only 
as an individual.^^ 

Geireral rules are applied on review of proceed¬ 
ings for the revocation of letters testamentary or of 
administration,^^ and statutory requirements and 
rules of court must of course be complied with.2l> 

Effect of appeal. While an appeal from an order 
of revocation has been held not to suspend its ef¬ 
fect,30 at least where a statute so provides,®^ it has 
also been held that an appeal from a decree of revo- 


ADkinisfUATons sa c.j.s. 

cation suspends the operation of the decree and 
leaves the executor or administrator in office as be- 
fore.33 Appeals from orders dismissing petitions 
for removal of coexecutors have been held not to 
stay such proceedings as could be consistently car¬ 
ried on, 33 and the lower court has been held to have 
jurisdiction to enter a nunc pro tunc order correct¬ 
ing sL prior order removing a representative, even 
though an appeal therefrom is pending.34 

Hearing on appeal. On appeal the matter is 
sometimes tried de novo,33 and the court has juris¬ 
diction to determine all issues involved.3« However, 
where the higher court exercises a strictly appellate 
jurisdiction it will not consider objections which 
were not raised in the court below,37 nor matters 
which are not assigned as error,®* or which could 
not properly be considered by the lower court,3® and 
where letters of administration issued to a creditor 
of deceased were properly revoked, an appellate 


ac KT.—In re Kelly, 187 N.Y.S. 
1099. 158 App.Div. 822. 

85. N.Y.—^In re Kelly, supra. 

88. Ga.—Vanzant v. First Nat. 
Bank. 139 S.E. 637, 164 Ga. 772. 

87. Nev.—In re Pedroll's Estate, 
193 P. 852. 44 Nev. 258. 

Appsil mot la t&OividiuU oapaolty 
Notice of appeal and undertaking 
on appeal by one '^as administrator*' 
from an order revoking his letters of 
administration cannot be considered 
as an appeal by such administrator 
in his individual capacity, and he 
will not be permitted to perfect an 
appeal in his Individual capacity, 
under a statute which provides that 
no appeal shall be dismissed for In- 
sulliciency of a notice of appeal or 
undertaking thereon.—In re Pedroli’s 
Estate, supra. 

8& Osrtiorart 

Where losing party In proceedings 
for appointment of administrator fil¬ 
ed petition to revoke letters of ad¬ 
ministrator, such petition would be 
treated as motion for new trial, as 
respects such party's right to bring 
certiorari.—State ex rel. Barry v. 
Superior Court in and for King 
County. 36 P.2d 1096, 179 Wash. 66. 

88b Wash.—State ex rel. Barry v. 
Superior Court in and for King 
County, supra. 

28 CJ. p 1108 note 86 [a]. 

Time for review 

(1) Certiorari was held not to lie 
to review order of superior court re¬ 
fusing to revoke letters of adminis¬ 
trator, where proceedingg for certio¬ 
rari were Instituted forty four days 
after order appointing administrator 
WM entered.—State ex rel. Barry v. 
Superior Court Ip dnd for King Coun¬ 
ty, supra. 


(2) The action of the trial court 
in proceeding on petition for removal 
of administrator, in permitting filing 
of cross complaint after issue Joined 
and tried on petition had been de¬ 
cided, could not have effect of chang¬ 
ing issue theretofore presented and 
determined and of changing effect of 
Judgment denying petition from a 
final one to a mere "interlocutory 
Judgment" as respects the time with¬ 
in which appeal was required to be 
taken.—McCool v. Old Nat. Bank in 
Evansville, 17 N.E.2d 820, 214 Ind. 
679. 

30l Ind.—Union Savings & Trust Co. 
V. Eddlngfield, 134 N.E. 497, 78 
lnd.App. 286. 

31. N.Y.—^Aubuchon v. Murphy, 118 
N.Y.S. 663. 64 Mlsc. 286. 

38. Md.—Biddison v. Story, 67 Md. 
96. 

28 C.J. p 1108 note 87. 

33. Md.—Robinson v. Robinson, 16 
A.2d 864, 178 Md. 623. 

34. Ark.—^Davie v. Smoot, 160 S.W. 
2d 60. 

35. Ill.—Healea v. Verne, 176 N.E. 
662, 348 Ill. 326. 

N.Y.—In re Murtha's Estate, 249 N. 
Y.S. 637, 232 App.Div. 286, revers¬ 
ing 243 N.Y.S. 226, 186 Mlsc. 424, 
and reversed on other grounds 182 
N.E. 82, 269 N.Y. 466—In re 

Shonts' Will, 181 N.Y.S. 668, 191 
App.Div. 427, reversing In re 
Shonts* Estate, 178 N.Y.S. 762. 109 
Misc. 276, reversed on other 
grounds In re Shonts* Will, 128 N. 
E. 226, 229 N.Y. 374. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 866, error dismlsMd, 
Judgment correct 
23 C.J. p 1108 note 89. 

33. Tex.—Saros v. Strickland, su¬ 
pra. 


Maklac appointment permanent 

Where proceedings for appoint¬ 
ment of administrator went over 
more than three terms of probate 
court after its appointment of appli¬ 
cant as temporary administrator, 
without contest other than one on 
which appeal from order revoking 
such appointment was based, dis¬ 
trict court, after determining such 
contest in appointee's favor on Jury's 
findings, should have made his ap¬ 
pointment permanent.—Saros v. 
Strickland, supra. 

37. Ala.—Bivin v. Millsap, 189 So. 
770, 288 Ala. 136. 

Cal.—In re Randall, 170 P. 836, 177 
Cal. 363. 

38. Arls.—In re Gerard's Estate, 72 
P.2d 962, 60 Ariz. 468, 113 A.L.R. 
776. 

XssiwBOs of letters presumed proper 

In proceeding to revoke letters of 
administration, in which the petition 
for revocation did not assail their 
issuance on the ground that deceased 
died without leaving any estate, it 
will be presumed, in the absence of 
the record of Jurisdictional facts 
requisite to the granting in the first 
instance of the letters of administra¬ 
tion, that the order granting lettekv 
of administration was made on a* 
proper and sufficient showing that 
deceased died leaving an estate in 
the state.—In re Cover's Estate, 204 
P. 688, 188 Cal. 183. 

39. Mo.—In re Greening's Estate, 89 
S.W.2d 123, 232 Mo.App. 78. 

Fiaidlag la proosedlag for appolat- 
msttt 

On appeal in revocation proceed¬ 
ings, the appellate court cannot re¬ 
view a finding made in the proceed¬ 
ing for appointment of the represen¬ 
tative.—^McLaughlin v. Feerlck, 176 
K.A 779, 276 Mass. 180. 
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court will not on appeal from the order of revoca¬ 
tion review the discretion of the trial court in ap¬ 
pointing a successor.^® Ordinarily, the appellate 
court cannot consider questions relating to the 
weight of evidence and the credibility of witness¬ 
es, and the findings of the court have been held 
to have the force of a jury verdict, and can be set 
aside on appeal only when clearly against the weight 
of the evidence.^2 The appellate court will assume 
that the trial court found facts sufficient to support 
his action,^® where the evidence is not before the 
appellate court,and where an order denying revo¬ 
cation was rendered on the pleadings, the appellate 
court will take as true the facts alleged in the peti¬ 
tion, answer, and response to the citation.^^ 

Disposition of cause. An appellate court is not 
inclined to reverse the action of the court below 
where the appeal was not seasonable,^* or the court 
of review has not before it all the evidence on 
which the revocation was based,^^ where different 
conclusions can be drawn from the evidence,or 
the finding below is based on the examination of 
witnesses ore tenus,^® or where it does not appear 


manifest that the lower court abused its discretion,*^ 
or disregarded its duty in the premises.*^ However, 
an order revoking letters testamentary may be re¬ 
versed where it appears to have been founded in 
part on the refusal of the executor to account as to 
a matter for which he was not accountable,*^ or 
where "the justice of the case” may require a re¬ 
versal.** ' 

Where the appeal is dismissed on the sole ground 
that appellant is not entitled to appeal, the decree 
stands as if not appealed from.*^ 

k. Ooata and Allowances 

Th« Impotitlon of eotts In a proceeding to revoke 
letters is e matter largely within the diecretion of the 
court. 

The imposition of costs in proceedings to revoke 
letters is a matter largely within the discretion of 
the court.** A representative who successfully de¬ 
fends against a proceeding to revoke his letters may 
be allowed reasonable counsel fees and expenses out 
of the estate,** but ordinarily no such allowance 
should be made to a representative whose letters arc 
revoked because of his own misconduct or fault.*^ 


40. Wash.—In re Farnham, 84 P. 
602. 41 Wash. 670. 

41. Wash.—In re Olson's Estate, 77 
r.2d 781, 194 Wash. 219. 

Appeal from latsmiisdlata oourt 
A petition to revoke letters testa¬ 
mentary or of administration is 
properly heard and determined by 
the superior court on appeal from 
the clerk of such court, and the 
flndinss of fact made by the Judfte 
on competent evidence are conclusive 
on appeal therefrom.—In re Pin lay- 
son's Estate. 173 S.E. 902, 206 N C. 
362—In re Ryan’s Estate. 122 S.E. 
289, 187 N.C, 669—In re Martin’s Es¬ 
tate, 117 S.E. 561, 186 N.C. 472. 

42. Pa.—In re Bechtold's Estate, 67 
Montg.Co. 295, 55 York L,eg.Rec. 

105. 

riadiag clearly a^ahuit •▼idcncc 

N.Y.—In re Curtis' Estate, 185 N.Y. 
S. 507, 194 App.Div. 334, affirmed 
132 N.E. 917, 231 N.Y. 632. 

43. Pa.—In re Bechtold's Estate, 67 
MontfiT.Co. 296, 55 York Legr.Rec. 

106. 

Tex.—Saros v. Strickland, Civ.App., 
148 S.W.2d 865. error dismissed, 
Judgment correct. 

Bufiolcacy of cltatioa 
In absence of showing that Inter¬ 
ested parties were not notlAed, it is 
presumed probate court made find¬ 
ings of fact to give Jurisdiction to 
vacate former decree appointing ad¬ 
ministrator.—Capwell V, Knight, 186 
A. 699, 48 R.I. 81. 

44. Ariz.—In re Perrin's Ectate, 86 
P.2d 26, 63 Aria 127. 


Nev.—In re Gill's Estate, 280 P. 321, 
52 Nev. 35. 66 A.L.R. 1232. 

45. Or.—In re Vilas* Estate, 110 P. 
2d 940. 

46. Ala.—Mitchell v. Duncan, 10 So 
331, 94 Ala. 192. 

N.J.—Delany v. Noble. 3 N.J.Eq. 659. 

47. Nev.—In re McGill's Estate, 280 
P. 321, 52 Nev. 36. 66 A.L.R. 1232. 

23 C.J. p 1108 note 42. 

48. Cal.—In re Watterson's Estate, 
20 P.2d 772, 130 Cal.App. 741. 

49. Ala.—Moring v. Lisenby, 4 So. 2d 
4, 241 Ala. 626. 

60. Iowa.—In re Wright's Estate, 
230 N.W. 662, 210 Iowa 26. 

Okl.—Andrews v. Hooper, 280 P. 424, 
138 Okl. 103. 

Wis.—In re Reilly's Estate, 243 N.W. 

606, 208 Wls. 557. 

23 C.J. p 1108 note 43. 

Estate ready for distrlbvtioai 

Order denying petition that letters 
of administration be revoked and 
that letters be issued to petitioner 
who had statutory preference thereto 
will not be disturbed on appeal, 
where estate was small and was 
ready for distribution.—In re Bster- 
iy's Estate, 34 P.2d 639. 97 Mont 206. 

61. Pa.—Wllkey’a Appeal, 106 Pa. 
667. 

53. N.Y.—Matter of Pye, 43 N.Y.S. 
836. 18 App.Div. 309. 

53. Colo.—In re Peters’ Estate 216 
P. 128, 73 Colo. 271. 

23 C.J. p 1108 note 47. 

54. Mass.—Cleveland v. Quilty, 128 
Mass. 578. 


55. Mass.—Hilton v. Hopkins, 176 
N.E. 162, 276 Mass. 69. 

23 C.J. p 1108 note 49. 

FnbUo adminlgtzator, unsuccess¬ 
fully seeking removal of administra¬ 
trix, was entitled to reasonable costs 
and expenses out of estate.—Hilton 
V. Hopkins, supra. 

Xepreseatattve not liable 
Where defendant was appointed an 
administrator of deceased person in 
a county in which deceased did not 
reside, and, acting in good faith, took 
charge of deceased’s property, and 
disposed of it according to orders of 
the court and did not profit by his 
appointment, he was not liable for 
court costs and attorney's fees inci¬ 
dent to an action by a regularly ap¬ 
pointed administrator to set aside 
his appointment.—Duhaime v. Rowe, 
188 N.W. 894, 193 Iowa 1123. 

56. N.Y.—In re Sanders’ Estate, 227 
N.Y.S. 543. 131 Misc. 266. 

23 C.J. p 1108 note 50. 

57. Ga.—Armstrong v. Boyd, 79 S.E. 
780, 140 Ga. 710. 

Zrrsspsotlvo of Ulsgallty of ap¬ 
pointment of administrator nominat¬ 
ed by nonresident stepmother of de¬ 
ceased. on his retention as temporary 
administrator after his appointment 
was annulled, all legitimate costs 
and expenses incurred by reason of 
the proceeding were properly charg¬ 
ed to the estate, including fees of 
clerk of court, publishing notice, 
premium on administrator's bond, 
cost of litigation over the appoint¬ 
ment and fees of attorney who pro- 
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However, an administrator has been allowed reason¬ 
able costs which were taxed against the petitioners 
for revocation where they failed to make known the 
disqualification until administration was practically 
completed, although they had knowledge of the dis¬ 
qualification at the time of the appointment.^^ 

§ 86. —— Powers of Representative pend¬ 
ing Proceeding for Revocation 

The powers of e representative pending proceedings 
for revocation of his letters are sometimes regulated by 
statute.* 

Under a statute providing that, pending proceed¬ 
ings for the revocation of probate, the executor 
must suspend all proceedings relating to the estate 
except for the recovery or preservation of property, 
the collection and payment of debts, and such other 
acts as he is expressly allowed to perform by an or¬ 
der of the surrogate, the mere fact that the execu¬ 
tor, pending such proceedings, has withdrawn or 
proposes to withdraw from a savings bank money 
deposited by the testator, affords no warrant for the 
interposition of the surrogate to restrain him.59 

§ 87, -Effect of Revocation 

Revocation of letters testamentary or of administra¬ 
tion terminates the authority of the representative and 
while it does not invalidate acts done in good faith, 
neither does it relieve him from liability for prior acts. 

The revocation of letters testamentary or of ad¬ 
ministration terminates the authority of the repre¬ 
sentative,®® but the revocation of the appointment 
of an administrator does not ipso facto terminate 
the right of a coadministrator to act, although the 
latter was appointed merely on the consent of the 
removed administrator and had no independent right 
to be appointed.®^ Acts done in good faith by an 
executor or administrator in the course of adminis¬ 
tration remain valid and binding, notwithstanding 
a subsequent revocation of his letters,®^ and the rep¬ 
resentative is entitled to be reimbursed for moneys 


which he has expended and services which he has. 
rendered in good faith pursuant to his appointment, 
as shown infra •§§ 221, 855. On the other hand the 
revocation does not shield the representative from 
liability for his previous official acts.®® On the rev¬ 
ocation of his letters the representative may be re¬ 
quired to settle his account, as shown infra § 831, 
and such revocation does not deprive him of his 
statutory right of appeal from an order settling his 
accounts, discussed infra § 926. 

The clerk of the probate court, whose fees are 
unpaid, is not prejudiced by the revocation of the 
letters issued to an administrator when a new ad¬ 
ministrator is appointed, the clerk’s remedy to en¬ 
force collection being still open.®^ 

§ 88. -Issuance of New Letters 

On revocation of letters testamentary or of admin¬ 
istration, the court may grant new letters, eometimee to 
the same person. 

On the revocation of letters of administration the 
surrogate is authorized to grant new letters to oth¬ 
er persons,®® but if the estate has been settled or 
partly settled by the former incumbent the new let¬ 
ters should be de bonis non.®® Where the order re¬ 
voking letters was void, new letters issued to anoth¬ 
er person are also void.®^ 

Reappointment of original representative. It has 
been held that when letters testamentary have been 
revoked there is no authority for issuing new let¬ 
ters to the executor,®® but it has also been held that 
the revocation of letters of administration does not 
disqualify the person removed from being reappoint¬ 
ed,®® provided no other person has been appointed 
meanwhile.*^® 

§ 89. Removal 

The court hee coneldereble discretion In determining 
whether or not an executor or administrator shall be re¬ 
moved and is reluctant to remove where no strong cause 
therefor exists. 


voiced the appointment.—Succeealon 
of Hair, La.App., 195 So. 43. 

B8. U.S.-—In re Allen’s Estate, D.C. 
D.C., 30 F.Supp. 248. 

M. N.T,—Bray v. Smith. 1 Dem. 
Surr. 168. 

66^ N.Y.—Belden v. Belden, 108 N. 

T.S. 846, 118 App.Dlv. 296. 

88 C.jr. P 1109 note 64. 

61. K.T.—In re McDonald, 106 N.B. 
407, 211 N.Y. 272, afflrmlngr 146 
N.Y.S. 267, 160 App.Div. 86, which 
reversed 148 N-Y.S. 776, 82 Misc. 
186, and rehearing denied 106 K.E. 
1086. 212 N.Y. 662. 

ML Alaska.—^In re Person’s Estate, 7 
Alaska 489. 


Conn.—Di Bias! v. Di Blasi, 159 A. 

477, 114 Conn. 539. 

Pla.—State ex rel. Everette v. Pette- 
way, 179 So. 666. 131 Pla. 616. 

28 C.J. p 1086 note 67, p 1109 note 
56. 

63. N.Y.—Matter of Ablowich, 108 
N.Y.S. 699, 118 App.Div. 626. 

23 C.J. p 1109 note 68. 

Liability of sureties on bond see In¬ 
fra { 957. 

6C Ark.—Adamson v. Parker, 86 B. 
W. 289, 74 Ark. 168. 

68 . R.I.—Capwell v. Knight, 186 A. 

699, 48 R.I. 81. 

28 C.J. p 1109 note 62. 

Motloe 

Probate court on revoking appoint¬ 
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ment of administrator could not ap¬ 
point new administrator without giv¬ 
ing notice by advertisement to inter¬ 
ested parties.—Capwell v. Knight, 
supra. 

6a N.Y.—^Harrison v. Clark, 87 N. 
Y. 672. 

67. Alaska.—Sylvester v. Willson, 2 
Alaska 326. 

66L N.Y.—^Matter of Bearing, 4 Dem. 
Surr. 81. 

28 C.J. p 1109 note 66. 

66. N.Y.—Barber v. Converse, 1 
Redf.Surr. 830. 

28 C.J. p 1110 note 66. 
m K.Y.—Williams’ Case, 18 Abb. 

Pr. 860, Tuck.Surr. 8. 

28 aj. p 1110 note 67. 
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An executor or administrator is subject to the 
jurisdiction of the probate court and may be re¬ 
moved from his office whenever a proper occasion 
arises,and one of two or more joint executors or 
administrators may be removed, leaving; the others 
in office without him,72 but a representative will not 
be removed except for legal and specific causes.73 
The court is usually invested with considerable dis¬ 
cretion in determining whether or not an executor 
or administrator shall be removed,7^ and is reluctant 
to remove where no strong cause therefor exists, 
and it does not clearly appear that retaining the rep¬ 
resentative in office will jeopardize the interests of 

the estate.75 

Since an administrator is appointed by the court 
whereas an executor is designated by the testator, 
the court may remove an administrator for a cause 
which would not justify removal of an executor or 
a refusal to permit the executor to qualify.76 

Revocation of letters testamentary or of adminis¬ 
tration and the distinction between revocation and 


removal are discussed supra §§ 84-^. 

I 90 . —- Grounds for Removal 

a. In general 

b. Misconduct in general 

c. Failure to file inventory, accounts, etc. 

d. Insolvency; default as to giving of 

bond 

e. Hostile or adverse interests 

f. Miscellaneous grounds not warranting 

removal 

a. In General 

Removal le ordinarily proper whenever the repre- 
eentative provee to be Incapable of dlscharglno hie trust 
or unsuitable for the office. Statutory grounds for re¬ 
moval of an executor or administrator are usually ex¬ 
clusive. 

The removal of an executor or administrator is 
ordinarily regulated by statute, and a statute speci¬ 
fying the grounds of removal is usually held to pre¬ 
clude a removal on grounds not spccified,77 but there 
is also authority for the view that such a statute 


71- Cal.—Iiuckey v. Superior Court 
In and for Los Angeles County. 287 
P. 450. 209 Cal. 360. 

Mont.—In re Rlnlo’s Estate. 19 P.2d 
322. 93 Mont. 428. 

Neb.—In re McLean's Estate. 295 N. 

W, 273, 138 Neb. 757. 

N.T.—In re CasTKlano's Estate, 23 N. 
Y.S.2d 47, 260 App.Div. 926, reargru- 
ment denied 24 N.T.S.2d 1011, 260 
App.Div. 1028. 

23 C.J. p 1110 note 69. 

72. S.C.—Smith v. Heyward. 105 S.E. 
275, 115 S.C. 145. 

23 C.J. p 1110 note 70. 

73. Md.—Fulford v. Fulford, 137 A. 
487. 153 Md. 81. 

Miss.—Ricks V. Johnson, 99 So. 142, 
134 Miss. 676. 

23 C.J. p 1110 notes 71, 72. 

74. Conn.—Carroll v. Arnold. 141 A. 
657, 107 Conn. 535. 

Ga.—Stanley v. Spell, 166 S.E. 669, 
46 Oa.App. 91. 

Iowa.—In re Liningrer's Estate, 297 N. 
W. 310—In re Myers' Estate. 294 
N.W. 235. 229 Iowa 170—In re Ar- 
duser's Estate, 283 N.W. 879, 226 
Iowa 103—In re Amlck's Estate, 
281 N.W. 786, 225 Iowa 829. 

N.C.—Jones v. Palmer, 2 S.E.2d 850, 
216 N.C. 696. 

Or.—In re Faulkner's Estate, 66 P,2d 
1046, 156 Or. 23. 

Utah.—In re BogerVs Estate, 290 P. 
947, 76 Utah 566. 

Wash.—In re Wolfe’s Estate, 67 P.2d 
1066. 186 Wash. 216. 

Wis.—In re Zartner’s Will, 198 N.W. 

368. 183 Wis. 606. 

23 C.J. p 1116 note 29, 

Statatss dirsotozyr 

Cal.—In re Calhoun's Estate, 81 P. 


2d 605. 27 Cal.App.2d 706—In re At¬ 
kins’ Estate, 8 P.2d 1062. 121 Cal. 
App. 251. 

76. Iowa.—In re Arduser's Estate, 
283 N.W. 879, 226 Iowa 103. 

N.y.—In re Rosenbergr's Will, 209 N. 

Y.S. 316, 213 App.Div. 167. 

N.C.—Jones v. Palmer, 2 S.E.2d 850, 
215 N.C. 696. 

Or.—In re Fehlmann's Estate, 292 P. 

1029. 134 Or. 33, 72 A.L.R. 949, 

Pa.—In re Glessner’s Estate, 22 A.2d 
701, 343 Pa, 370—In re Hartman’s 
Estate. 200 A. 49. 331 Pa. 422— 
In re Hurley's Estate, 169 A. 81, 313 
Pa. 63. 

23 C.J. p 1116 note 30. 

Eemoval not required 

(1) In general. 

Cal.—In re Barreiro's Estate, IS P.2d 
1017, 126 Cal.App. 163. 

N.Y.—In re Phelps’ Estate, 295 N.Y.S. 
840, 162 Mlsc. 703. 

Pa.—In re Scholler's Estate, 66 
Montg.Co. 36. 

(2) An objection not made until 
the representative had administered 
the estate and filed the first and 
final account was held properly dis¬ 
missed.—In re Purman's Estate, 6 A. 
2d 906, 334 Pa. 238—23 C.J. p 1116 
note 30 [e]. 

(3) The refusal to remove execu¬ 
tors, who administered estate in dis- 
regrard of statutory provisions and 
who had delayed distribution for sev¬ 
en years, was not a breach of dis¬ 
cretion. where seven-year delay was 
contributed to by heirs' acquiescence 
in proceedings of executors, and 
change in executors would merely de¬ 
lay distribution, which was all that 
remained to be done by executors.— 
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In re Ryan’s Estate, 96 P.2d 916, 109 
Mont. 340. 

76. Ky.—Kuechler v. Rubbathen, 99 
S.W.2d 193, 266 Ky. 390. 

Meal danger of substantial loss 
A testator has, as a "property 
right," the privilege and power to 
place management of his estate with 
a selected person as a condition of 
his bounty, and for a court to remove 
an executor, there must appear a sit¬ 
uation where the estate is in real 
danger of substantial loss if execu¬ 
tor 18 not removed.—In re Glessner’s 
Estate. 22 A.2d 701, 343 Pa. 370. 

77. Ala.—Castleberry v. Hollings¬ 
worth, 111 So. 35, 215 Ala. 445. 

D.C.—Hawley v. Hawley, 114 F.2d 605, 
72 App.D.C. 367. 

Mo.—Davis v. Roberts, 226 S.W. 662, 
206 Mo.App. 126. 

N.Y.—In re Shenk’s Estate, 211 N.Y. 

S. 614. 125 Misc. 386. 

Wis.—In re Zartner’s Will, 198 N.W. 

363, 183 Wis. 506. 

23 C.J. p 1117 note 67. 

One cause suillolent 

The existence of one of the causes 
enumerated in the statute is sufficient 
to authorize removal.—In re Lus- 
sem's Estate, 2 N.E.2d 113, 285 Ill. 
App. 311. 

Nothing less than mental or physi¬ 
cal disability, rendering an executor 
incapable of understanding or per¬ 
forming his duties, or dishonesty in 
money matters, from which it might 
be inferred that the estate will be 
put in jeopardy, is sufficient to jus¬ 
tify removal, under some statutes.— 
In re Jung’s Will. 199 N.Y.S. 122, 206 
App.Div. ST. 
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does not have this effect or preclude a rempval 
where sufficient reasons therefor exist although not 
specified by the statute.Reipoval of an executor 
or administrator is ordinarily proper whenever from 
any cause he proves to be incapable of discharging 
his trust or unsuitable for the office^® or becomes 
disqualified on grounds not existing when the let¬ 
ters were issued to him or the appointment made,^^ 
or such removal becomes advisable for the interest 
of the estate.®^ The marriage of an executrix or 
administratrix is sometimes made a ground for her 
removal,®® unless her husband consents in writing 
to her continuance in the office.®® An offer to re¬ 
sign n>ay constitute cause for removal.®^ 

Change of residence or absence from state. It 
may be proper to remove an executor or adminis¬ 
trator who has removed his residence away from 
the state in which letters were granted,®® unless his 
residence outside of the state is only temporary,®® 


but, where the appointee was a nonresident at the 
time when letters were issued to him, his, continued 
nonresidence is not a ground for removal,®7 nor 
should an executrix, who is the sole beneficiary of 
the decedent, be removed because she has been ab¬ 
sent from the state for the greater part of the 
year following the issue of letters where she has 
performed during that time all the statutory duties 
of her trust, and the year has not yet expired.®® 
Remoteness of his residence from the place where 
the property of the estate is located, he being a res¬ 
ident of the state, is not ground for removal.®® 

Coexecutors and coadministrators. It has been 
held that an executor will be removed on the ap¬ 
plication of his coexecutor where he fails to do his 
part in the management of the estate, and there are 
constant dissensions between the executors, and it is 
evident that his continuance in office will preju¬ 
dice the best interests of the estate,®® but where 


7 a N.M.—Koury v. Castillo. 79 P. 
293. 13 N.M. 26. 

79. D.C.—^Bratnhal] v. Brosnan, 5 F. 

2d 270. 65 App.D.C. 309. 

Mont.—In re Blnlo's Estate. 19 P.2d 
322. 93 Mont. 428. 

Neb.—In re McLean's Estate. 296 N. 

W. 273. 138 Neb. 757. 

Or.—In re Faulkner’s Estate. 65 P. 

2d 1046. 156 Or. 23. 

Pa.—^In re Fleminfir's Estate. 32 Pa. 
Dist. & Co. 246. affirmed 6 A.2d 
699. 136 Pa.Super.'42S. 

23 C.J. p 1110 note 73. 
llisooadiiot Bot Bsoesaary 

“Unsuitableness” of administrator 
to act as a fiduciary within statute 
is sufficient without misconduct sup¬ 
plying cause for removal, and Is not 
restricted to absolute unfitness, but 
Includes an unfitness arising out of 
the situation of the person in connec¬ 
tion with the estate.—Comstock v. 
Bowles. 3 N.E.2d 817, 296 Mass. 250. 
Xieffsl disguaUfloatioB 
Word "unfit,’* within statute pro¬ 
viding for revocation of letters of 
administration on showing that ad¬ 
ministrator is unfit for trust, is not 
limited to physical, mental, or moral 
conditions, but sufficiently broad to 
include legal disaualiflcatlon under 
will or otherwise.—Bruce v. Fogarty, 
166 .as. 463, 63 Ga.App. 443. 
VmroitablsBSss at tlms of appoint* 

, mont 

(1) An executor or administrator 
may be removed on proof of unsuit- 
ableness, notwithstanding he was! 
equally unsuitable when appointed or 
qualified.—Xn re Zartner’s Will. 198 
N.W. 363, 183 Wis. 506—23 C.J. p 
1110 note 71 [c]. 

(2) Under statute, court may re¬ 
move coexecutor for acts committed 
after qualiflcattoo or for acts com¬ 
mitted after testator's death before 


qualification.—In re McCabe’s Estate. 
171 A. 166, 12 N.J.M1SC. 297. 

(3) However, it has also been held 
that removal can be had only for 
causes arising after appointment.— 
Davis V. Roberts. 226 S.W. 662, 206 
Mo.App. 126. 

Vasnltableness ampt exist at ttme of 
removal 

(1) The question whether a repre¬ 
sentative is unsuitable is to be deter¬ 
mined when the question of removal 
arises.—In re Zartner’s Will. 198 N. 
W. 363, 183 Wis. 606—23 C.J. p 1110 
note 73 Ib]. 

(2) An administrator should not be 
removed merely on a showing that 
he was unfit for appointment in the 
first Instance, in the absence of proof 
that he has been guilty of any im¬ 
proper acts or neglect of duty.— 
Sayles v. Steere, R.L. 85 A. 929. 

(3) Matters occurring prior to the 
appointment of an administrator and 
having no connection with the ad¬ 
ministration cannot furnish grounds 
for removal.—In re Lipko’s Estate, 12 
Pa.Dist. & Co. 801—23 C.J. p 1117 
note 61. 

Btatnts ooastmsd 

In construing a statute providing 
for removal of an executor or ad¬ 
ministrator who has become of un¬ 
sound mind, or has been convicted 
of any felony or other Infamous 
crime, or has absented himself from 
the state for a specified period or 
has become an habitual drunkard, 
or is "in any wise incapable or un¬ 
suitable to execute the trust reposed 
in him,*’ the quoted phrase is com¬ 
plete within itself, and does not, un¬ 
der the principle of ejusdem generis, 
cover merely causes similar to those 
enumerated.—^Davls v. Roberts, 226 
S.W. 662, 206 MO.APP. 126. 
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8 a Ga.—Bruce v. Fogarty, 186 S.E. 

463. 53 Ga.App. 443. 

23 C.J. p 1110 note 74. 

81. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 287 
P. 450. 209 Cal. 360. 

Ky.—Hancock’s Adm’r v. Hancock’s 
Ex’r, 79 S.W.2d 206, 267 Ky. 739. 
Mont.—In re Rinio’s Estate, 19 P.2d 
322, 93 Mont. 428. 

Ohio.—In re Jordan's Estate, 30 Ohio 
N.P..N.S.. 176. 

Pa.—In re McGrath’s Estate, 20 Pa. 
Dist. & Co. 121, 49 Montg. Co. 274, 
reversed on other grounds 179 A. 
699, 319 Pa. 309. 

23 C.J. p 1111 note 76. 

88 . Ga.—Bruce v. Fogarty, 186 6. 

E. 463, 53 G&App. 443. 

23 C.J. p 1111 note 76. 

83. Ind.—Jenkins v. Jenkins. 23 Ind. 
79. 

84 . Minn.—Humrill v. St. Albans 
First Nat. Bank. 9 N.W. 731, 28 
Mian. 202. 

88 . Ind.—Ewing v. Ewing, 38 Ind. 
390. 

23 C.J. p 1112 note 94. p 1103 note 44. 

8 a N.Y.—Matter of McKnlght, 80 
N.T.S. 261. 80 APP.D1V. 284. affirmed 
71 N.E. 1134, 179 N.Y. 622. 

87 - Wyo.—Hecht v. Carey. 78 P. 
706, 13 Wyo. 164, 110 Am.8.R. 

981. 

23 C.J. p 1113 note 96. 

8 a N.Y.—In re Magoun, 84 N.Y.S. 
940, 41 Misc. 362. 

88 . Ky.—Rieke v. Rleke, 208 S.W 
764, 183 Ky. 131. 

8 a Fla.—^Henderson v. Ewell, 149 
So. 872, 111 Fla. 324. 

N.J.—In re McCabe's Estate, 171 A. 
166, 12 N.J.Misc. 297. 
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testator appointed three executors, one of whom 
was his daughter, the refusal of such executors to 
transact business of the estate in the presence of 
the daughter’s son, who was her personal attorney, 
was not ground for their removal at the instance of 
the daughter, in the absence of a showing that the 
estate was suffering in any manner from their 
acts;®^ and where interference with a coexecutor 
in the management of the estate is set up as a 
ground for removal the petition will be dismissed 
where it is shown that petitioner is old and self- 
willed and that the alleged interference was for the 
best interests of the estate.®^ 

b. Misconduct in Qonersl 

Mismanagement, waste, unfaithfulness, maladminis¬ 


tration, negligence, or other misoonduet In the admin¬ 
istration of the estate Is usually ground for removal of 
an oKoeutor or administrator. 

A representative may be removed for failure to 
obey an order of court,®® and misconduct of the rep¬ 
resentative is usually ground for removal®^ not¬ 
withstanding a claim that his violation of duty has 
benefited the estate,®® or the fact that he has made 
up out of his own funds the loss sustained by the 
estate,®® or that the- estate will not suffer loss by 
his continuance in office.®*^ 

An executor or administrator may be removed be¬ 
cause of his neglect or refusal to perform the du¬ 
ties of his office,®® waste,®® and, likewise, may be 


Pa.—In re Fleming's Estate, 6 A.2d 
599. 135 Pa.Super. 423. 

23 C.J. p 1116 note 16. p 1110 note 70 
[a] (1). 

Merc dlsagrcamsat Insaflelaat 

The mere fact that executors or 
trustees do not or cannot agree as 
to the administration of their trust la 
not sufficient ground for the remov¬ 
al of one or all of them and putting 
the estate into the hands of a re¬ 
ceiver, unless the dissension is car¬ 
ried to the extent of causing injury 
or loss to the estate, actually or rea¬ 
sonably to be apprehended,—Smith 
V. Heyward, 106 S.B. 276, 116 S,C. 
146—23 C.J, p 1110 note 70 M (2). 

•1. N.Y.—Matter of Waterman, 98 
N.Y.S. 683, 112 App.Div. 313, appeal 
dismissed 78 N.E. 1118. 186 N.Y. 
634. 

ga. Pa.—Ducher's Estate, 18 York 
Leg.Rec. 31. 

93 . Iowa.—In re Mead's Estate, 197 
N.W. 77, 197 Iowa 296. 

Tex.—Ferguson v. Ferguson, Com. 
App.. 23 S.W.2d 673. affirming. Civ. 
App., 11 S.W.2d 214. ' ! 

23 C..J. p 1116 note 19. ] 

Daorss not lllsd 

Where distributee sought an or¬ 
der of distribution and the orphans' 
court did not make a decree of dis¬ 
tribution but entered an order re¬ 
quiring administratrix to "flle" a de¬ 
cree of distribution, the orphans’ 
court erred in adjudging the admin¬ 
istratrix in "contempt" and removing 
her as administratrix, for failure to 
comply with the order, since decree 
could not be "died" until it was 
made.—In re Bradford's Estate, 16 
A.2d 268, 128 N.J.Eq. 372. 

Mo wUlfnl refdsal 

Permitting payment of additional 
installments of attorriey's fees after 
oral prohibition of surrogate did not 
amount to willful refusal by execu¬ 
tors to obey lawful direction of 
surrogate contained in decree or or¬ 
der, made ground of removal by stat¬ 


ute, in view of fact that formal order 
made subsequent to oral instructions 
has been obeyed.—In re Shenk's Es¬ 
tate. 211 N.Y.S. 514, 126 Misc. 386. 

94. U.S.—Burke v. Canfield, App.D. 
C., 121 F.2d 877. 

N.J.—In re Herrmann's Elstate, 22 A. 

2d 262, 130 N.J.Eq. 273. 

N.Y.—In re Caggiano’s Estate, 23 N. 
Y.S.2d 47. 260 App.Div. 926, rear¬ 
gument denied 24 N.Y.S.2d 1011, 260 
AppDiv. 1028—In re Grossman's 
Will. 294 N.Y.S. 942. 260 App.Div. 
603. affirming In re Grossman’s Es¬ 
tate. 283 N.Y.S. 333, 167 Misc. 164. 
23 C.J. P 1111 note 78. 

Mlsooadiiot must wasraat removal 
A representative should not be re¬ 
moved unless guilty of such miscon¬ 
duct as warrants his removal.—In re 
Phelps' Estate, 295 N.Y.S. 840. 162 
Misc. 703. 

Friendly to heir 

That executor Is friendly to an heir 
or devisee is not ground for remov¬ 
ing him where there is no evidence 
that he lei his friendship interfere 
I with hf.«i duties.—Scholze v. Scholze, 2 
Tenn.App. 80. 

95. Mont.—In re Rinio's Estate, 19 
P.2d 322. 93 Mont. 428. 

23 C.J. p 1111 note 79. 

96. N.J.—In re Marsh, 66 A. 886. 

97. N.Y.—Matter of Engel. 146 N.Y. 
S. 793. 83 Misc. 675. 

98. Md—Haas v. Rcimers, 10 A.2d 
705, 177 Md. 567. 

Minn.—Matteson v. McClure, 245 N. 
W. 382, 187 Minn. 291—In re Ly¬ 
on's Estate. 221 N.W. 648, 176 Minn. 
619. 

Or.—ShalTord v. Reed, 247 P. 324, 
119 Or. 00. 

23 C.J. p 1111 note 82. 

Bamoval not anthoriaad 
N.J.—In re Hanretty'a Estate, 126 A. 
663. 96 N.J.Eq. 716, 2 N.J.Misc. 66. 

99 . Ill.--*-Edward8 v. Lana, 168 N.E. 
460, 831 Ill. 442. 

Neb.—In re McLean'a Estate. 296 N. 
W. 278, 138 Neb. 767. 
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Pa.—In re Hartman's Estate, 200 

A. 49. 331 Pa. 422. 

Tex.—Murphey v. Murphey, Civ.App., 

131 S.W.2d 168. 

23 C.J. p 1111 note 88. 

Olronmstaneaa not anthorlslng re. 
moval 

(1) In general.—In re Barreiro's 
Estate. 13 P.2d 1017, 125 Cal.App. 1B3. 

(2) Executor's refusal to pay taxes 
on testatrix' personalty and failure 
to disclose nonpayment to orphans’ 
court, on advice of counsel, on ground 
of unconstitutionality of tax. was not 
bad faith or wasting of estate which 
would warrant executor's removal.— 
In re Hnzeltine's Estate, 182 A. 367,^ 
119 N.J.Eq. 308. reversing 177 A. 108,‘ 
13 N.J.Misc. 152, affirmed 187 A. 177, 
121 N.J.Eq. 49. 

(3) Allowing taxes on decedent's 
real estate to become defaulted, where 
the properly has been redeemed and 
the representative surcharged with all 
penalties and Interest paid to ef¬ 
fect redemption, was held not to war¬ 
rant removal.—Pfefferle v. Herr, 71 
A. 689, in N.J.Eq. 219, 138 Am.S R. 
618, affirmed 79 A. 1119, 77 N.J.Eq. 
271. 

(4) Alleged misconduct of execu¬ 
tors in creating offices in closely held 
corporation owned by estate and vot¬ 
ing to themselves salaries as such 
officers and directors, in view of fact 
that amount involved was small and 
could easily be recovered against ex¬ 
ecutors, did not amount to dishon¬ 
esty, or Justify findings that assets 
of estate were wasted by executors. 
Justifying their removal from office; 
and where widow of testator objected 
to payment of attorneys’ bill against 
corporation, which constituted part of 
assets of testator’s estate, on ground 
that it was exorbitant, executors 
should not have compromised claim, 
but rights of attorneys should have 
been determined by action at law, 
with selection of impartial counsel 
to represent corporation, or by resort 
to appropriate determination in pro- 



EXECUTORS AND ADMINISTRATORS 


83 C.J.S. 


§90 

removed because of his negligence,^ unfaithful¬ 
ness,^ mismanagement,^ maladministration,^ misap¬ 
propriation of the assets,® or want of integrity,® or 
because he has committed or is about to commit a 
fraud on the estate.^ 


A personal representative may be removed for 
improprieties with regard to the collection or dispo<- 
sition of the assets,® or because of his misconduct 
respecting the sale of property of the estate,® such 


ceedlng in surrogate's court; but, In 
view of fact that sum In excess of 
amounts already paid to attorneys 
was due, no loss resulted to corpora¬ 
tion or to estate, so as to give 
grounds for removal of executors un¬ 
der statute.—In re Shenk’s Estate, 211 
N.Y.8. 614, 126 Mlsc. 386. 

1. U.S.—Burke v. Canfleld, App.D.C., 
121 F.2d 877. 

Iowa.—In re Myers' Estate, 294 N. 

W. 236, 229 Iowa 170. 

N.Y.—In re Wagner’s ESstate, 13 N.Y. 

S.2d 66, 267 App.Div. 972. 

Tex.—Ferguson v. Ferguson, Com. 
App., 23 S.W.2d 673, affirming. Civ. 
App., 11 S.W.2d 214. 

23 C.J. p 1111 note 84. 

Sieve negligenoe of executor, not 
resulting in loss to applicant for re¬ 
moval, is not ground for removal.— 
In re Fehlmann’s Estate, 292 P. 1029, 
134 Or. 33, 72 A.L.R. 949. 

Bad faith 

Where neglect is cause for remov¬ 
al. bad faith is not an essential fac¬ 
tor, but the conduct must have been 
such as to show him flagrantly dere-| 
lict.—In re McCabe's Estate, 171 A. 
166, 12 N.J.Misc, 297. | 

Bepositlag fuBds 

The statute requiring administra¬ 
tors to deposit the funds of the suc¬ 
cession in a bank in the parish is 
mandatory, and noncompliance there¬ 
with is ground for dismissal from 
office.—Boone v. Boone, 92 So. 861, 162 
La. 208—23 C.J. p 1111 note 84 [c]. 
8. D.C—^Bramhall v. Brosnan, 6 F. 

2d 270, 66 App.D.C. 309. 

Iowa.—In re Myers’ Estate, 294 N. 

W. 236, 229 Iowa 170. 

N.Y.—In re O’Keefe's Estate, 3 N.Y. 
S.2d 877, 264 App.Div. 691, affirmed 
In re O'Keefe’s Will, 18 N.E.2d 696, 
279 N.Y. 766. 

Okl.—King V. Hepburn, 249 P. 924, 
121 Okl. 276, followed in Bowling 

V. Hepburn, 249 P. 926, 121 Okl. 275. 
23 C.J. p 1111 note 85. 

S. Ariz.—Barth v. Platt, 78 P.2d 
996, 62 Ariz. 33. 

Cal.—In re Oainfort's Estate, 79 P. 
2d 97, 11 Cal.2d 298—In re Lomas¬ 
ney’s Estate, 64 P.2d 1138, 19 Cal. 
App.2d 223. 

111.—In re Busby’s Estate, 6 N.E.2d 
461, 288 IlLApp. 600. 

Iowa.—In re Mead's Estate, 197 N.W. 
77, 197 Iowa 296. 

Minn.—^Matteson v. McClure, 246 N. 

W. 382, 187 Minn. 291. 

N.Y.—In re Rosenberg’s Will, 2 N.Y. 
B.2d 300, 166 Mlsc. 92—In re Is¬ 
rael’s Estate, 2 N.Y.S.2d 170, 166 
Misc. 166, affirmed 12 N.Y.S.2d 240, 


266 App.Div. 1063, reargument de¬ 
nied 12 N.Y.S.2d 782, 267 App.Div. 
817. 

Pa.—In re Hartman’s Estate, 200 A. 
49, 331 Pa. 422. 

Utah.—In re Bogert’s Estate, 290 P. 

947, 76 Utah 566. 

23 C.J. p 1112 note 86. 

ABkiag for, or taklag, fees 

(1) An executor or administrator 
is not guilty of waste or mismanage¬ 
ment merely because he asks for cred¬ 
it for a portion of his fee in an an¬ 
nual account, rather than waiting un¬ 
til the final account is settled to de¬ 
termine the exact amount which will 
ultimately be due.—In re Sullivan’s 
Estate, 78 P.2d 132, 61 Aria 483. 

(2) In proceeding to remove ad¬ 
ministrator, administrator’s with¬ 
drawal of funds from estate to pay 
himself attorney's fees, without com¬ 
pliance with statute, was misapplica¬ 
tion and mismanagement of property 
of estate.—^Armstrong v. Anderson. 
Tex.Civ.App.. 56 S.W.2d 236. 
Opportunity to recover loan 

Executrix who loaned corpus of es¬ 
tate to remaindermen without securi¬ 
ty should be given opportunity to re¬ 
cover or secure moneys loaned before 
removal.—In re Uzmann’s Estate, 268 
N.Y.S. 49. 143 Misc. 654. 

Beposlt in private account 
Letters of executor should be re¬ 
voked, and the executor removed 
where for considerable time he de¬ 
posited estate funds in employee’s 
bank account in violation of statute. 
—In re Kramer's Estate, 217 N.Y.S. 
336, 127 Mlsc. 485, affirmed 222 N.Y.S. 
836, 220 App.Div. 816. 

An Independent executor without 
bond cannot be removed on the 
ground of neglect or mismanagement, 
unless, after being required to do so, 
he falls to execute a bond.—Perkins 
V. Wood, 63 Tex. 396—Jerrard v. Mc¬ 
Kenzie, 61 Tex. 40—^Hocker v. Ste¬ 
vens. Tex.Civ.App., 42 S.W.2d 473, er¬ 
ror dismissed. 

Facts not warranting rcnzoval 

(1) In general. 

N.Y.—In re Ledyard’s Estate, 21 N. 
Y.S.2d 860, affirmed In re Led¬ 
yard’s Will, 20 N.Y.S.2d 1006. 259 
App.Div. 892, reargument denied 21 
N.Y.S.2d 390, 269 App.Div. 1029 and 
24 N.Y.S.2d 780, 261 App.Div. 827. 
Pa.—In re Olessner’a Estate, 22 A.2d 
701, 343 Pa. 370. 

(2) Refusal of a petition for re¬ 
moval of an administrator for mis¬ 
management was held proper where 
he was in a position to make good 
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what he owed the estate and removal 
would serve no useful purpose since 
he would then be required to file an 
account de son tort.—In re Leve- 
night'B Estate, 96 Pa.Super. 302. 

A Ala.—^Amos v. Toolen, 168 So. 

687, 232 Ala. 687. 

23 C.J. p 1112 note 87. 

5. Minn.—Matteson v. McClure, 246 
N.W. 382, 187 Minn. 291. 

23 C.J. p 1112 note 88. 

d. Utah.—Farnsworth v. Hatch, 161 
P. 637, 47 Utah 62. 

7 . Ariz.—In re Sullivan's Estate, 78 
P.2d 132, 51 Ariz. 483. 

Ky.—Zinn’s Adm’r v. Brown, 10 S.W. 

2d 300. 226 Ky. 814. 

N.Y.—In re Kessler’s Estate, 18 N.Y. 

S.2d 772, 173 Misc. 716. 

23 C.J. p 1112 note 90. 

Fraud aot shown 

(1) In general. 

Ky.—Trevathan v. Grogan, 276 S.W. 
566, 210 Ky. 694. 

Or.—In re Fehlmann's Estate, 292 P. 

1029, 134 Or. 33, 72 A.L.R. 949. 
Wash.—In re Ray’s Estate, 264 P. 
254, 142 Wash. 620. 

(2) Executor may seek counsel's 
advice and assistance in administra¬ 
tion of his trust, and, where he acts 
in good faith and with reasonable 
prudence in relying on such advice, 
he is not chargeable with bad faith 
nor fraud.—In re Hazel tine’s Estate, 
182 A. 357, 119 N.J.Eq. 308, reversing 
177 A. 108, 13 N.J.Misc. 152, affirmed 
187 A. 177, 121 N.J.Eq. 49. 

(3) It does not follow, from the 
fact that the first husband of the re¬ 
spondent in a proceeding to revoke 
letters of administration is still liv¬ 
ing, that her allegation of widowhood 
is a false suggestion of material 
fact, warranting her removal as ad¬ 
ministratrix.—In re Martinez’s Es¬ 
tate, 181 N.Y.S. 907. 

a U.S.—Burke v. Canfleld, App.D. 
C. 121 P.2d 877. 

N.Y.—In re Wagner's Estate, 13 N. 

Y.S.2d 66, 257 App.Div. 972. 

23 C.J. p 1114 note 7. 

9. Iowa.—In re Lininger’s Estate, 
297 N.W. 310. 

N.Y.—In re Pulton’s Will, 2 N.Y.S. 
2d 917, 263 App.Div. 494—^In re 
Wechsler’s Estate. 273 N.Y.S. 968, 
152 Misc. 664. 

Wash.—State v. Superior Court, 262 
P. 982, 142 Wash. 800. 

AUowlag another to appropriate to 
himself assets of the estate is with¬ 
in the statute.—Burke v. Canfleld, 
APP.D.C., 121 F.2d 877. 
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as making a saje thereof without a court order,his improvidence,incompetency,®® or dissolute or 
or culpably failing to sell or to sell properly.ii Al- drunken habits.®^ 
so such a representative may be removed for fail¬ 
ure to prosecute or defend actions,^® fraudulent or c. Failure to File Inventory, Accounts, Etc. 

unjust allowance or payment of claims against the ^ ^ . 

^ Removal of a repreeentative le proper in caee of a 

estate,^® failure to complete administration,^* failure to file a propor inventory, accounts, etc., but such 

squandering or embezzling the estate,convert- action le discretionary rather than compulsory. 

ingl« or making improper use ofl7 money or prop- Removal of an executor or administrator is prop¬ 
erty belonging thereto, or making a personal profit failure to file a proper inventory, ac- 

out of the office. counts, or returns, within the required time or after 

The representative may be removed because of due citation and order,2® but such action is discre- 


la Md.—Fleishman v. Kremer, 20 
A.2d 169. 

Diaorstloa 

The statute provldingr that court 
*‘may" revoke his letters, only grants 
permission to remove an executor if 
the court’s Judgment so dictates and 
the quoted word is not intended to 
be imperative.—Fleishman v. Kremer. 
supra. 

11. Iowa.—^In re Lininger’a Estate, 
297 N.W. 310. 

N.Y.—Parkhill v. American Equitable 
Corporation, 294 N.Y.S. 259. 250 
App.Div. 809. 

23 C.J. p 1114 note 10. 

Xsimoval not anthozlBed 
Iowa.—In re Amick's Estate, 281 N. 
W. 786, 226 Iowa 829. 

18. Mass.—Dunbar v. Kelly, 75 N.E. 

740, 189 Mass. 390. 

23 C.J. p 1114 note <8. 

ITsosssity of suit 

An executor will not be forced to 
bring action for possession of prop¬ 
erty held by another in trust for the 
testator if no necessity to the ad¬ 
ministration of the estate is proved, 
the burden of alleging and proving 
the necessity being on the party 
seeking to obtain the removal of the 
executor.—In re Deschamps’ Estate, 
212 P. 612, 65 Mont. 207. 

13. Ala.—^Killam v. Costley, 52 Ala. 
85. 

23 C.J. p 1114 note 9. 

14. Me.—Appeal of Senechal, 119 A. 
814, 122 Me. 317. 

Minn.—In re Lyon's Estate, 221 N. 

W. 648. 175 Minn. 619. 

23 C.J. p 1114 note 11. 

Xsmoval denied 

A delay in bringing administration 
of the estate to a conclusion was 
held not to warrant removal of the 
representative where his delay had 
not been due to any collusion with 
adverse interests and had not result¬ 
ed in any loss.—Stake v. Stake, 113 
A. 591. 138 Md. 61. 

15. Minn.—Matteson v. McClure, 
245 N.W. 882. 187 Minn. 291. 

23 C.J. p 1114 note 12. 

16. Tex.—Stewart v. Polnbeouf, Civ. 
App., 201 S.W. 1025. 


17. N.J.—In re Herrmann's Estate, 
22 A.2d 262. 130 N.J.Bq. 273. 

N.Y.—In re Grossman's Estate, 25’3 
N.Y.S. 323, 157 Misc. 164, affirmed 
In re Fribourg. 294 N.Y.S. 942, 
260 App.Div. 503—In re Brown, 
221 N.Y.S. 305, 129 Misc. 293. 

28 C.J. p 1114 note 14. 

Bsmovsl not warranted 

(1) In general.—In re Hughes' Es¬ 
tate. 179 A. 577, 319 Pa. 321. 

(2) Where administrator de bonis 
non had given two bonds, disburse¬ 
ments of estate's funds by adminis¬ 
trator In an amount less than six 
hundred dollars, allegedly in fur¬ 
therance of administrator's private 
affairs, was insufficient to Justify 
removal of administrator on ground 
that irreparable loss to the estate 
was imminent, especially in view of 
fact that administrator had filed no 
account in probate court claiming 
credit for the disbursements nor 
served notice of claiming such cred¬ 
it.—In re Winters' Estate, 80 P.2d 
714, 159 Or. 637. 

18. N.Y.—In re Wechsler's Estate, 
273 NY.S. 968. 162 Misc. 564. 

23 C.J. p 1115 note 16. 

19. N.Y.—Emerson v. Bowers, 14 
Barb. 65S. 

23 C.J. p 1112 note 91. 

90. Md.—Haas v. Heimers, 10 A.2d 
705, 177 Md. 567. 

Mont.—In re Rinio's Estate, 10 P.2d 
322. 93 Mont. 428. 

N.Y.—In re Healy's Will. 8 N.Y.S.2d 
'394, 256 App.Div. 361. 

23 C.J. p 1112 note 92. 

Physical disabiUty alone is not 
sufficient to disqualify one from act¬ 
ing as executor so as to Justify his 
removal.—Robinson v. Robinson, 16 
A.2d 854, 178 Md. 623. 

Pailurs to preserve memoraada 
Estate may be of such magnitude 
that executor’s failure to preserve 
memoranda from which he can ren¬ 
der account may evidence such in¬ 
competence as to warrant removal. 
— Black V. Morgan, 149 So. 846. 227 
Ala. 327. 

Ottosrs of sseontor mnd gnardiaaa of 
niaorB 

That persons who were guardians 
of estates of minora were trust of* 
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fleers of executor will not require 
removal of executor.—In re Barrei- 
ro’s Estate, 13 P.2d 1017, 125 Cal. 
App. 153. 

91. Ind.—Gurley v. Butler, 83 Ind. 
501. 

23 C.J. p 1112 note 93. 

98. Arlz.—Barth v. Platt. 78 P.2d 
99'5, 52 Arlz. 33. 

Iowa.—In re Myers' Estate, 294 N. 

W. 235, 229 Iowa 170. 

Me.—Appeal of Senechal, 119 A. '814, 
123 Me. 317. 

Md.—Tublin v. Schockett, 12 A.2d 
616, 178 Md. 212—Haas v. Reimers, 
10 A.2d 705, 177 Md. 567. 

Minn.—Matteson v. McClure, 246 N. 

W. 382, 187 Minn. 291. 

Mont.—In re Rinio’s Estate, 19 P. 

2d 322, 9‘3 Mont. 428. 

N.Y.—In re Merllo's Estate, 278 N.Y. 

S. 708, 152 Misc. 435. 

Okl.—In re Wagner's Estate, 62 P.2d 
1186, 178 Okl. 384. 

Or.—In re Stewart’s Estate, 28 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 
Pa.—In re Davies' Estate, 21 A.2d 
517, 146 Pa.Super. 7. 

Va.—Nickels' Adm’r v. Horsley, 100 
S.E. 831, 126 Va. 64. 

23 C.J. p 1113 note 3. 

Bsrvlos of order not nseessazy 
Administrator who willfully refus¬ 
es, or without good cause neglects, 
to obey order directing him to ac¬ 
count. may have his letters revoked 
without previous service upon him 
of a copy of order.—In re Merllo’s 
Estate, 273 N.Y.S. 708, 152 Misc. 435. 
Memoranda snttolent 

That executor allegedly kept no 
books of account was not ground for 
removal, where he kept memoranda 
from which complete account was 
stated.—In re Hughes’ Estate, 179 A. 
577, 319 Pa. 321. 

Bight to compel delivery not ezclKp- 

sive 

Statutes authorizing proceedings to 
compel delivery to the administrator 
of property withheld from him does 
not limit the court’s duty to revoke 
letters of administration because of 
the failure of the administrator to- 
Include in his inventory property in 
the possession of himself or others. 
>-In re Robison’s Estate, 204 P. 821» 
59 Utah 431. 
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tionary rather than compulsory and it has been 
held that the mere failure of an administrator to 
render annual accounts will not justify a summary 
dismissal where it is not alleged or proved that he 
disobeyed an order to render his accounts,and 
that where an executor made and verified a proper 
inventory within the time allowed by the courts his 
failure, through accident and inadvertence, to file it 
until after the time had expired was not sufficient 
ground for removal.**^ Also omissions from the in¬ 
ventory, not attributable to bad faith, do not war¬ 
rant removal.*® 

• 

d. Insolvency; Default as to Giving of Bond 

A representative may be removed on failure to com¬ 
ply with an order requiring him to give a bond, or on hie 
becoming Insolvent. 

A prime cause for removal arises when the rep¬ 
resentative fails seasonably to comply with an or¬ 
der requiring him to give a bond or increase the se¬ 
curity previously given,but the fact that a bond 
given by an executor or administrator is invalid is 
no ground for his removal, the most that could be 
required of him being a new bond,** and an execu¬ 


tor without bond will not be summarily removed or 
required to give bond in the absence of any misman¬ 
agement on his part.*® 

Bankruptcy or insolvency of an executor or ad¬ 
ministrator is usually considered sufficient to war¬ 
rant his removal,*® unless, in the case of an execu¬ 
tor, the condition existed and was known to the tes¬ 
tator at the time when the will was executed but 
it is otherwise of mere poverty** or indebtedness to 
the estate,** although it has been considered that, 
where letters were issued to an executor without re¬ 
quiring him to give bond, and his circumstances are 
such as not to afford adequate security to legatees 
and creditors, the proper remedy is by an applica¬ 
tion for his removal.*® 

6. Hostilb or Adverse Intereste 

An axeeuter or adminlatrator should be removed 
where his personal Interests conflict with his official 
duties, but a mere hostile feeling towards persons Inter¬ 
ested in the estate is not ground for removal unless it 
prevents the management of the estate according to the 
dictates of prudence. 

The representative should be removed where his 
personal interests conflict with his official duties,** 


83. Conn.—Carroll v. Arnold, 141 A. 
667, 107 Conn. *335. 

La.—Succession of Porche, 175 So. 
670, 187 La. 1069. 

N.C.—Jones v. Palmer, 2 S.E.2d 850, 
215 N.C. 696. 

Okl.—In re Wagner's Estate, 62 P.2d 
1186, 178 Okl. 384. 

23 C.J. p 1114 note 4. 

0honld comply with atatnte 

While administrator should not be 
removed merely for failure to make 
report within statutory time, If no 
harm was done, court should insist 
on compliance with statutes.—In re 
Klnlo's Estate, 19 P.2d 322, 93 Mont. 
428. 

Delay by court proooedlagr 

Although a statute requires an ex¬ 
ecutor to return an account within 
twelve months from the date of his 
letters, and authorlzeo the orphans’ 
court to revoke letters for failure to 
do so. where there is no evidence 
that the executor intended to wrong 
any one, or that the petitioning cred¬ 
itors and others interested were in¬ 
jured or prejudiced by failure to 
render bis account by the time pre¬ 
scribed by law, and he declared his 
willingness to apply the funds in 
his hands to the payment of the pre¬ 
ferred claims for funeral expenses 
and costs of administration, and to 
render an account, his delay being 
explained by pourt proceedings he 
had brought to .recover a doubtful 
Interest of deceased, it was proper 
to require executor to render an ac¬ 
count, but not to revoke his letters. 


—^Belt v. Hilgeman-Brundige Co., 113 
A. 721. 138 Md. 129. 

Vteult of both sides 
Administrator's delay in account¬ 
ing and settling estate, which was 
fault of both sides, was not ground 
for his removal.—Fulford v. Pulford, 
137 A. 487, 153 Md. 81. 

8 ft. Ala.—Black v. Morgan, 149 So. 
845, 227 Ala. 327. 

La.—Succession of Carroll, 164 So. 

334, 183 La. 638. 

2'3 C.J. p 1114 note 6. 

85b Wash,—Clancy v. McElroy. 70 
P. 1095, 30 Wash. 567. 

85l Iowa.—In re Arduser's Estate, 
283 N.W. 879—In re Amick's Es¬ 
tate, 281 N.W. 7«6, 225 Iowa 829. 
Md.—Bates v. Revell, 82 A. 986, 116 
Md. 691. 

Or.—In re Winters' Estate. 81 P.2d 
140, 159 Or. 637. 

S.D.—^In re Storm’s Estate, 250 N. 
W. 872, 62 S.D. 13. 

87* Kan.—In re Dennis’ Estate, 63 
P.2d 1083, 146 Kan. 121, appeal dis¬ 
missed Keach V. McDonald, 68 S. 
Ct. 147, 302 U.S. 647, 82 L.Ed. 502. 
23 C.J. p 1115 note 20. 

88 . Ind.—Barricklow v. Stewart, 68 
N.E. 316. 31 Iiid.App. 446. 

88 . Iowa.—^Fisher’s Estate, 104 N. 
W. 1023, 128 Iowa 626. 

aa lA .—^Dwight v. Simon, 4 La.Ann. 
490. 

28 C.J. p 1116 note 23. 

31. N.C .—tn re Knowles, 62 S.E. 

649, 148 N.C. 461. 

28 C.J. p 1115 note 24. , , 

1036 


38. Ill.—Clark v. Patterson, 73 N. 
E. 806. 214 Ill. 583, 105 Am.S.R. 
127. 

28 C.J. p 1115 note 25. 

331 N.Y.—In re Power, 166 N.Y.S. 

1007. 

23 C.J. p 1115 note 25. 

8ft. N.Y.—Matter of Chauncey, 166 
N.Y.S. 949. 101 Misc. 275. 

35. Ariz.—Barth v. Platt, 78 P.2d 
995, '52 Ariz. 33. 

Cal.—^In re Grafmlller's Estate, 81 P. 

ad 181, 27 Cal.App.2d 253. 

Oa.—Stanley v. Spell, 166 S.E 669, 
46 aa.App. 91, citing Corpus Fu¬ 
rls. 

Iowa.—In re Linlnger's Estate, 297 
N.W. '310. 

Mass.—McCarthy v. Oriffin, 12 N.E. 
2d 836, 299 Mass. 309—Comstock 
v. Bowles, 8 N.E.2d 817, 295 Mass. 
250. 

Minn.—In re Betts' Estate, 240 N.W. 
904, 185 Minn. 627, reversed in part 
on other grounds 243 N.W. 68, 185 
Minn. 627. 

Mo.—Davis y. Roberts, 226 S,W. 662, 
206 Mo.App. 125. 

Mont.—In re Rinio’s Estate, 19 P.2d 
322, 93 Mont. 428. 

Neb.—In re McLean's Estate, 295 N. 
W. 278. 183 Neb. 757—In re Mar- 
oonnlt’s Estate, 227 N.W. 147, 119 
Neb. 78. 

Or.—In re Faulkner’s Estate, 66 P.2d 
1046, 1047, 166 Or. 23. citing Cor¬ 
pus Furls— In re Workman’s Es¬ 
tate, 49 P.2d 1186, 151 Or. 47‘6. 
Pa.—1 a re Pprman’s Estate, 5 A.2d 
906, 834 Pa. 235. 
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or even where there is such a hostile feeling be¬ 
tween him and the beneficiaries as would or might 
interfere with the proper management of the es¬ 
tate,but a mere hostile or unfriendly feeling of 
an administrator toward persons interested in the 
estate is not ground for his removal, unless it is of 
such character as to prevent the management of the 
estate according to the dictates of prudence and the 
interests of the heirs, devisees, and creditors.37 
However, the fact that the representative is a credi¬ 
tor of the estate has been held not alone sufficient 
ground for removal.38 

f. Miscellaaeous Grounds Not Warranting Re¬ 
moval 

Acts or conduct on the part of an executor or ad- 
mlnietrator amounting to mere errore or irregularltiee 
have been held not to require hie removal. 

A representative should not be removed because 
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of minor irregularities where no fraud exists and 
there is no danger of loss to the estate a refusal 
to aid heirs outside of the scope of his official 
duty delays or omissions which are satisfactorily 
explained errors of judgment not amounting to 
malfeasance 2 errors in accounts or in the con¬ 
struction of the wHl, in the absence of willful mis¬ 
conduct, waste, or improper disposition of the as¬ 
sets;^* making large family allowances under court 
orders due to a mistake in estimate in value of prop¬ 
erty of estate;^* withdrawal of commissions with¬ 
out a court order an unauthorized investment of 
a portion of the estate, where such investment was 
made in good faith and repaid in full, and the rep¬ 
resentative's accounts were approved at the inter¬ 
mediate accounting a withdrawal of funds in the 
hands of the factor of the estate and failure to de¬ 
posit the same in a bank as money of the estate, 
where the funds so withdrawn were claimed by the 


Utah.—In re Boprert's Estate, 290 P. i 

947. 7fi Utah .'i66. 

Va.—Nickels* Adm*r v. Horsley, 100 

S.E. m, 126 Va. 54. 

Wash.'—In re Clawson's Estate, 101 

P.3d 968, 3 Wa8h.2d 509. 

WIs.—In re Zartner's Will, 198 N.W. 

363. 183 Wis. 506. 

23 C.J. p 1113 note 99. 

JtaaeOy to aoesztaia owamhip wnt 
•solnslvo 

That the beneficiary under a will 
could have ownership of note, pay¬ 
able to testator but claimed by ex¬ 
ecutor, ascertained in proceedings 
under a statute does not preclude 
him from procuring the executor's 
removal a.s one who Is unsuitable to 
execute the trust reposed in him. 
because of interests conflicting with 
those of the estate.—Davis v. Rob¬ 
erts. 326 S.W. 662, 206 Mo.App. 126. 

Conlliotiag Intorscts of ostatos 

(1) Administrator of estate of 
bu.sband. on showing that husband’s 
estate might be indebted to wife’s 
estate, should be removed as execu¬ 
tor of wife’s estate.—Warden v. 
Hoover’s Adm’r, 283 S.W. 444, 214 
Ky. 370. 

(2) Conflict of Interest of adminis¬ 
trator representing two estates, 
where controversy existed between 
heirs of two estates, was not ground 
for removal.—Castleberry v. Hol¬ 
lingsworth. Ill So. 35, 215 Ala. 44'5. 

JLdTsns latamt act sliowa 

(1) Where trustee under trust 
agreement with testator designating 
executor’s wife and sister as bene¬ 
ficiaries brought action for declara¬ 
tory Judgment against executor, ben- 
ellciarles, and creditors, executor's 
lassuming neutrality therein and re¬ 
fusing, on advice of counsel, to com¬ 
ply with creditors* demand that ex¬ 
ecutor attack validity of trust agree¬ 


ment, did not show such adverse in¬ 
terest or bad faith as to Justify re¬ 
moval of executor, whose refusal 
simply prevented estate from being 
charged with costs and attorneys* 
fees if defen.<te was unsuccessful.— 
Hancock’s Adm’r v. Hancock’s Ex’r, 
79 S.W.2d 206. 257 Ky. 739. 

(2) The fact that executor was a 
Joint debtor with the estate on a 
mortgage obligation did not create 
an adverse interest warranting his 
removal, the estate being protected 
by the executor’s bond In the event 
he should become obligated to the 
estate for contribution and should 
fail to account for his debt.—In re 
Fiebig’s Estate. 22 N.B.2d 288. 91 
Ohio App. 40. 

Xomoval not wamuatsd 

Mont.—In re Dolenty, 161 P. 524. 

53 Mont. 33. 

33 C.J. p 1117 note 49. 

36. Pa.—In re Fleming's Estate, 6 
A.2d 599. 136 Pa.Super. 423. 

23 C.J. p 1113 note 1. 

37. Ky.—Hancock’s Adm’r v. Han¬ 
cock’s Ex'r. 79 S.W.2d 206, 257 Ky. 
739. 

23 C.J. p Ills note 2. 

Where loss will result 
That estate will suffer substantial 
loss or be placed at disadvantage by 
executor’s conduct, such as refusal 
to comply with creditors* demand to 
participate in litigation, may Justi¬ 
fy executor’s removal.—Hancock’s 
Adm’r V. Hancock’s Ex'r, supra. 

38. Iowa.—In re Arduser’s Estate. 
283 N.W. 879. 226 Iowa 103. 

23 C.J. p 1117 note 50. 

38. Cal.—In re Atkins' Estate, 8 P. 

2d 1052. 121 Cal.App. 251. 

N.J.—In re McCabe's Estate, 171 A. 
156, 12 N.J.Misc. 297. 
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40. Mass.—Richards v. Sweetland. 6 
Cush. 324. 

41 . Md.—Pulford v. Pulford, in A. 
487. 153 Md. 81. 

Neb.—In re Fuller’s Estate, 247 N. 

W. 41’5. 124 Neb. 591. 

23 C.J. p 1116 note 32. 

48 . Cal.—In re Barrelro’s Estate, 13 
P.2d 1017. 125 Cal.App. 153. 

Pa.—In re Boots* Estate. 119 A. 478, 
275 Pa. 366. 

23 C.J. p 1116 note 33. 

Amount of attorney’s fees 

Honest opinion of executor that 
attorney had rendered services for 
estate entitling him to payment of 
larger amount than had been allowed 
by probate court would not consti¬ 
tute statutory ground Justifying re¬ 
vocation of letters testamentary.—In 
re Lussem's Estate, 2 N.£.2d 113, 
285 IlLApp. 311. 

43 . U.S.—Tallman v. Ladd, C.C.A. 
W.Va.. 5 P.2d 582. 

S.C.—Witherspoon v. Watts, 18 S. 
C. 396. 

44 . Cal.—In re Barrelro’s Estate, 13 
P.2d 1017, 125 Cal.App. 163. 

45 . N.Y.—In re Israel’s Estate, 2 
N.T.S.2d 170, 166 Mlsc. 156, af¬ 
firmed 12 N.Y.S.2d 240, 256 App. 
Div. 1063, reargument denied 12 
N.y.S.2d 782. 257 App.Div. 817. 

Consent of sole distributee 

Retaining a certain compensation, 
with the consent of the sole dis¬ 
tributee and without fraud on the 
part of the representative, although 
no application for the allowance wks 
made to the court has been held not 
ground for removal.—Jones v. Har- 
baugh, 48 A. 827. 93 Md. 269. 

46 . N.Y.—Matter of Burr. 104 N.T. 
S. 29, 118 App.Div. 482, reveraiiig 
96 N.Y.S. 225. 48 Misc. 66. 
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administrator as his own;^*^ the making of an ap¬ 
plication for leave to sell property, which was de¬ 
nied;** payment of claims of heirs against the es¬ 
tate** even though the amount paid was exaggerat¬ 
ed or even fictitious;** or the making of payment 
without an order of court*^ especially where the 
payments are made to discharge the estate from 
legal charges.** Neither should a representative be 
removed because of failure to pay a claim against 
the estate,** failure to appear before a referee to 
whom objections to his accounts have been re¬ 
ferred,** or the inability of petitioners for his re¬ 
moval to procure service on him of a citation for 
removal.** 

A statute expressly conferring on a creditor the 
right on the refusal of an administrator to bring 
suit to recover real property alleged to have been 
conveyed in fraud of creditors to bring it in the 
name of the administrator is broad enough to in¬ 
clude a case where an administratrix claims title to 
real property deeded to her and decedent, her hus¬ 
band, as tenants by the entirety, and, a creditor hav¬ 
ing a remedy thereunder, decedent’s wife should not 
be removed to secure the appointment of an admin¬ 
istrator to act in the creditor’s interests.** In the 
absence of bad faith by an administrator, a mere 
claim by a distributee that intestate owned a half 
interest in personalty in the administrator’s posses¬ 
sion is not ground for the administrator’s removal, 
where the value of such property has been ascer¬ 
tained and evidence thereof preserved, and the ad¬ 
ministrator has given a solvent bond sufficient to 
cover the value of intestate’s property, including 
that in the administrator’s possession.*^ The insti¬ 
tution of a suit to partition the lands of a decedent 
who died testate, being in no sense a contest of the 
will, affords no grounds for the removal of an ad¬ 


ministrator with the will annexed during its pend¬ 
ency,** and an executor will not be removed because 
he had improperly sought to nullify a provision of 
the will where removal would thwart the wishes of 
the testator.** Heirs who are appointed as admin¬ 
istrators should not be removed on the ground that 
property of the succession was not entered on the 
inventory, unless it is shown that they secreted prop¬ 
erty of the succession, or in bad faith withheld prop¬ 
erty from the inventory.** 

§ 91. — Proceedings 

a. Who may apply and time for applica¬ 

tion 

b. Nature and form of proceedings 

c. Jurisdiction 

d. Parties; citation or notice 

e. Pleading 

f. Evidence 

g. Hearing 

h. Order or decree 

i. Setting aside order 

j. Review 

k. Costs 

l. Renewal of motion 

a. Who May Apply and Time for Application 

While « court may remove an executor or adminis¬ 
trator on its own motion or on suggestion of amicus 
curiM, an appiication can ordinarily be made only by a 
person interested In the estate. 

While an executor or administrator may some¬ 
times be removed by the court on its own motion,*^ 
or on the suggestion of an amicus curiae,** an ap¬ 
plication for such removal can, as a general rule, be 
made only by a person interested in the estate.** 
Conversely, application may be made by any per¬ 
son interested,** and any person interested in- 


#7. Xia.—Hansell y. Hickox, 46 So. 
784, 121 La. 721. 

48i La.—Hansell v. Hickox, supra. 

49. N.J.—Pfefferle v. Herr, 71 A. 
689. 75 X.J.Eq. 219, 138 Am.S.R. 
518, affirmed 79 A. 1119, 77 N.J.Eq. 
271. 

38 C.J. p 1117 note 41. 

Sa La.—Hansell v. Hickox. 46 So. 

784, 121 La. 721. 

38 C.J. p 1117 note 42. 

91« Or.—^Latourette v. Nickell, 187 
P. 681. 95 Or. 823. 

Wash.—In re Ray’s Estate, 254 P. 

254, 142 Wash. 620. 

23 C.J. p 1117 note 48. 

BS. La.—Hansell y. Hickox, 46 So. 
784, 121 La. 721. 

B8. Oa.—^Zlpperer v. La Roche, 90 
S.B. 40, 146 Oa. 829. 

R.I.—Lewis V. Ooufflas, 98 A. 961. 


54. N.Y.—Matter of Chauncey, 166 
N.Y.S. 949, 101 Misc. 275. 

55. N.Y.—Matter of Chauncey, su¬ 
pra. 

50L Mich.—McFarlan v. McFarlan, 
119 N.W. 1108, 1'55 Mich. 653. 

57. N.C.—Morgan v. Morgan, 72 S. 
E. 206, 166 N.a 169. 

58. Mo.—Stevens v. Larwlll, 84 S. 
W. 113, 110 Mo.App. 140. 

59. Mo.—Hanssen v. Xarbe, 115 S. 
W.3d 109, 234 Mo.App. 663, trans¬ 
ferred, see. Sup., 106 8.W.2d il'S. 

60. La.—Hansell v. Hickox, 46 So. 
784, 121 La. 721. 

61. N.J.—Tn re McCabe's EsUte, 4 
A.2d 2, 125 N.J.Eq. 378. 

23 C.J. p 1117 note 59. 

62. Ala.—Ashurst v. Unlop Bank, 
etc., Co., 76 So. 917, 200 Ala. 659. 

63. Ark.—Brinkley v. Allen. 148 a 
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W.2d 187, 189, 200 Ark. 1147, quot¬ 
ing Corpus Juris. 

Tex.—Greer v. Boykins* Estate, Civ. 

App., 82 S.W.2d 698. 

23 C.J. p 1118 note 61. 

64. N.J.—In re Herrmann's Estate, 
22 A.2d 262. 130 N.J.Eq. 273. 

23 C.J. p 1118 note 62. 

While a juardlaa may petltlou for 
removal of executors under some 
statutes it is incumbent on him to 
prove that his ward was a person 
interested in the estate as required 
by statute.—Fowler v. Ball, 141 N.B. 
64, 82 lnd.App. 167. 

Vested muaiader subject to eouttu- 
jeuaiM 

A person havlnr a vested remain¬ 
der under a will subject to belny 
divested on the happening of con¬ 
tingencies mentioned in the will was 
held an Interested person who could 
maintain a petition for removal of 
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eludes such persons as the widow of decedent,*^ an 
heir or distributee,®® a legatee or devisee,®7 or a 
creditor of the estate.®® It has also been held that 
an application for removal may also be made by a 
coexecutor or administrator®® or a surety on the 
representative’s bond,^® and that, independent of 
treaty provisions, a consular agent has a right to be 
heard on his petition to procure the removal of ad¬ 
ministrators claimed to be conspiring to despoil the 
estate of a citizen of the country represented by 
such agent, or to have been improvidently appoint¬ 
ed, A person who might otherwise be entitled to 
insist on removal of an executor may by his con¬ 
duct become estopped to do so.^® 

Time for application. An application for the re¬ 
moval of an executor or administrator must be made 
within a reasonable time, or in some jurisdictions 
within a time fixed by statute, and an application 
made later will not be effective.^® 


b. Nature and Form of Proceedinga 

While proceedlnge for removal of an executor or ad* 
vnlnlatrator are not summary proceedinos, removal can* 
npt be demanded by way of opposition or Indirect pro¬ 
cedure. 

A proceeding to remove an executor or adminis¬ 
trator is not one to punish him, but is a proceeding 
for the protection of the estate.^^ ‘Although it is 
not a summary proceeding,it has been said that 
the court may proceed in a summary manner.7® 
While it has been held a special proceeding which 
can be brought only under the statute,^^ it has also 
been held to be a proceeding in rem^® and to be 
brought by ordinary suit.^® An application to the 
clerk of the superior court to remove an adminis¬ 
trator has been held to be not a civil action or spe¬ 
cial proceeding, but an application for the exercise 
of statutory power.®® 

Removal cannot be demanded by way of opposi¬ 
tion or indirect procedure, but it must be by direct 


the representative.—In re Herrmann's 
Kstate, 22 A.2d 262. 130 N.J.Eq. 273. 
es. Mich.—White v. Spaulding. 14 
N.W. 684, 60 Mich. 22. 

23 C.J. p 1118 note 63. 

M La.—Hebert v. Heberti App., 187 
So. ‘317. 

23 C.J. p 1118 note 64. 

Xsir ssoludsd la wlU 

An heir at law to whom no part 
of the estate was given by dece¬ 
dent's will, but who was entitled as 
such heir to corftest the will, was 
not a person Interested in the es¬ 
tate.—Fowler V. Ball, 141 N.E. 64. 82 
Ind.App. 167. 

<67. Tex.—Armstrong v. Anderson, 
Civ.App., 55 S.W.2d 23'5. 

23 C.J. p 1118 note 65. 

Xatarast assigaad in trust 

Sole devisee, notwithstanding she 
was married and had assigned her 
Interest in testator’s estate in trust, 
could sue for removal of administra¬ 
tor.—Armstrong v. Anderson, supra. 

0 S 8 . Or.—Knight v. Hamakar. 67 P. 

107, 40 Or. 424. 

23 C.J. p 1118 note 66 . 

Whore claim not adjudicated or al¬ 
lowed 

Creditor whose claim against de¬ 
cedent’s estate has not been adjudi- 
icated and allowed cannot obtain re¬ 
moval of executor for failure to pay 
claim within time previously limited 
by county court’s order.—In re Pul¬ 
ler's Estate, 247 N.W. 415, 124 Neb. 
691. 

66 . Ala.—Lindsey v. Lindsey, 147 
So. 425, 226 Ala. 489. 

23 C.J. p 1118 note 67. 

Xu Vew York 

( 1 ) It has been held that an ad¬ 
ministrator was not entitled to insti- 
:tute proceedings to remove his co¬ 


administrator. as he was not a per¬ 
son interested tn the estate under 
one provision of the statute and none 
of the acts or neglects alleged came 
within the purview of the other 
provision enumerating causes for 
which the court on its own motion 
may remove a fiduciary.—In re Co¬ 
hen’s Estate, 264 N.Y.S. 19, 147 Misc. 
330, 670. 

(2) However, in an earlier case, 
an executor was removed on the ap¬ 
plication of his coexecutor where he 
failed to do his part in the manage¬ 
ment of the estate and it was evi¬ 
dent that his continuance in office 
would prejudice the best interests of 
the estate.—In re Wheaton, 74 N.Y. 
S. 938, 37 Misc. 184. 

(3) The executors of a deceased 
coexecutor cannot apply for the re¬ 
moval of the surviving executor 
from office.—Shook v. Shook, 19 Barb. 
653. 

7a Iowa.—In re Donlon’s Estate, 

206 N.W. 674, 201 Iowa 1021. 

23 C.J. p 1118 note 68 . 

71. Ala.—Carpigiani v. Hall, 65 So. 

248, 172 Ala. 287, Ann.Cas.l913D 

651. 

712. Md.—Jones v. Harbaugh, 48 A. 

827, 9*3 Md. 369. 

23 C.J. p 1118 note 70. 

Vo sstoppel 

(1) In general.—Armstrong v. An¬ 
derson. Tex.Civ.App., 55 S.W.2d 236. 

(2) Heir was not estopped by her 
petition for appointment of adminis¬ 
trator from subsequently petitioning 
for his removal.—^Kachelman v. Ka- 
chelman'B Estate, 83 P.2d 947, 140 
Kan. irs. 

(3) And, a fortiori, one heir, not 
Joining another heir in requesting 
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appointment of administrator, is not 
estopped to ask his removal.—In re 
Rinio’s Estate, 19 P.2d 322, 93 Mont. 
428. 

73. Ala.—^Black v. Morgan, 149 So. 
845, 227 Ala. 327. 

21 C.J. p 1119 note 78. 

74. N.Y.—Metropolitan Trust Co. v. 
Stallo, 152 N.Y.S. 183, 166 App.Div. 
639. 

N.C.—Jones v. Palmer, 2 S.E.2d 850, 
215 N.C. 696. 

7a Iowa.—In re Mann’s filstate, 225 
N.W. 261, 208 Iowa 1193. 

La.—Succession of Porche, 175 So. 
670, 187 La. 1069—Succession of 
Esteves, 162 So. 576, 182 La. 717. 
Plenary rather than summary 
Md.—Kerby v. Peters, 190 A. 511, 
172 Md. 1. 

7a N.J.—In re Konigsberg’s Estate, 
4 A.2d 524, 125 N.J.Eq. 216. 

77. Ind.—State v. Chambers, 186 N. 
E. 436, 204 Ind. 658. 

7a Mo.—Davis v. Roberts, 226 S.W. 
662, 206 Mo.App. 125. 

79« La.—Succession of Porche. 17*5 
So. 670, 1S7 La. 1069—Succession 
of Esteves, 162 So. 576, 182 La. 
717. 

Sxoept in clear case of emergencyt 

executor or administrator may be 
removed only after formation of is¬ 
sue as in ordinary civil actions.— 
State v. Johnston, 185 N.E. 278, 204 
Ind. 563. 

Action at law 

It is a probate action, and hence 
an action at law.—In re Jenkins* Bls- 
tate, 205 N.W. 772, 201 Iowa 423. 

aa N.C.—In re Battle. 74 8 .B. 23, 
158 N.C. 388. 
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proceedings agi^inst the incumbent of the, office 
but it has, been held that, where an administrator 
files his final account, and asks to be discharged, 
and the court removes hhn for sufficient cause, al¬ 
though not in a proceeding instituted directly for 
that purpose, the decree will not be disturbed.^^ 
Where the statute prescribes the steps necessary to 
be taken to remove an executor or administrator, the 
statutory requirements must be complied with,^^ and 
an order of removal not predicated on such compli¬ 
ance is unauthorized and ineffectual.^^ It is irregu¬ 
lar to engraft on a proceeding to appoint an admin¬ 
istrator an entirely separate proceeding to remove 
an administrator previously appointed.*^ 


e. Jmdadiettoa 

Jurlsdietlon. for tKo removal of an executor or ad* 
mlnistrator ueualty Monge to the probate court. 

Jurisdiction for the removal of an executor or 
administrator usually belongs to the probate court 
by which he was appointed or qualified and in which 
the administration of the estate is pending,^* and 
jurisdiction to remove is not lost by ordering the 
representative to file a final report^^ In general 
chancery has no power to remove an executor, al¬ 
though in a suitable case it has restrained him from 
acting and taken the estate out of his hands, placing 
it in the hands of a receiver,^^ and it has been said 
that, even if a court of chancery has power to re¬ 


al. Iowa.—In re Mann'e Estate, 225 
N.W. 261. 208 Iowa 1193. 

La.—Hebert v. Hebert, App., 187 So. 
317. 

Md.—Kerby v. Peters, 190 A. 611, 
172 Md. 1. 

Mo.—Kinnerk v. Smith, 41 S.W.2d 
381. 328 Mo. *513. 

H.T.—In re Merllo's Estate, 278 N. 

Y.S. 708, 152 Mlsc. 435. 

28 C.J. p 1119 note 72. 

Fzopoaed remedy no defease 

A proceeding for removal of re¬ 
spondent as decedent's administra¬ 
trix, on theory that petitioner was 
decedent's surviving widow and that 
a divorce from petitioner was void 
beepuse court was without 'jurisdic¬ 
tion in divorce proceedings, could 
not be defeated on ground that pe¬ 
titioner's remedy was by suit in eq¬ 
uity to set aside divorce decree.— 
In re Waters' Estate, Utah. 113 P. 
2 d 1038. 

88 . Or.—In re Partridge, 51 P. S2, 
31 Or. 297. 

Order by appdUate coast 

(1) On appeal from order of pro¬ 
bate court approving, over objection, 
final account of executor who had 
been cited to make inventory and ac¬ 
counting, district court had juris¬ 
diction. on disapproval of accounting 
and finding that, by reason of his 
personal interest in affairs to be ad¬ 
judicated, executor was not suitable 
person to administer estate, to or¬ 
der probate court to remove execu¬ 
tor and appoint some suitable per¬ 
son as executor de bonis non with 
instructions to bring action against 
former executor.—In re Woodworth's 
EsUte, 67 P.2d 553, 145 Kan. 870. 

(2) An order of the superior court, 
revoking letters of administration 
after hearing in a proceeding to 
compel the administrator to render 
his past-due account, was within 
court's Jurisdlction.-:-In re Bond's 
Estate. 22*5 P. 450, 193 Cal. 482. 

83. 111.—In re Graney's Will, 245 
I11.APP. 407. 

Iowa.—In re Collicott's. EsUte, 288 


N.W. 869—In re Mann's Estate, 225 
N.W 261, 208 Iowa 1193. 

Tex.—Hocker v. Stevens, Clv.App., 
42 S.W.2d 473, error dismissed. 

23 C.J. p 1119 note 74. 

84. Ill.—Horn v. White, 127 Ill.App. 
222, affirmed 79 N.E. 629, 224 Ill. 
238. 115 Am.S.R. 155. 

88 . N.T.—Matter of Hill, 151 N.T.S. 
791, 166 App.Div. 303, affirmed 109 
N.E. 10T8, 216 N.T. 694. 

88 . Ill.—In re Kiock's Estate, 282 
Ill.App. 245. 

23 C.J. p 1119 note 79. 

Mot ramovabla by grand jury 
Administrator is not public officer 
subject to removal by grand jury as 
provided by statute.—King v. Hep¬ 
burn. 249 P. 924, 121 Okl. 275, fol¬ 
lowed In Bowling v. Hepburn, 249 
P. 925, 121 Okl. 275. 

QnestloBs not wltUn jnstsdletion 
Whether testatrix in her lifetime 
had been fraudulently induced by ex¬ 
ecutrix to convert bank deposit into 
joint account of testatrix and ex¬ 
ecutrix, and whether testatrix had 
satisfied certain obligations of ex¬ 
ecutrix which constituted an indebt¬ 
edness of executrix to esUte for 
which she should account, were 
questions which could only be deter¬ 
mined by suit in equity, and were 
not within jurisdiction of county 
court in a proceeding for removal of 
the executrix and for appointment of 
an administrator with the will an¬ 
nexed.—In re Elder's Estate, 83 P. 
2d 477, 160 Or. Ill, 119 A.L.R. 802. 

Mlurs to hoar svIdSBOs 

While the failure to hear evidence 
on a petition for removal la irregu¬ 
lar, such failure was held not to go 
to the question of jurisdiction.—^In 
re Donlon’s Estate, 206 N.W. 674, 201 
Iowa 1021, 

TaUdity of agrssmottl 

In proceedings for removal of a 
widow as administratrix on the 
ground that she had waived all 
rights in her husband's estate by an 
antenuptial axreement, it was held, 
that the probate court was without 
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jurisdiction to pass on the widow's 
contention that such agreement was 
obtained from her by fraudulent mis¬ 
representations as to the value of 
her husband's property.—In re 
Kiock's Estate. 282 Ill.App. 245. 

Zn Georgia 

(1) Under will appointing person 
to serve as executrix only as long 
as she remained widow, court of or¬ 
dinary was held to have jurisdiction 
of petition to revoke letters testa¬ 
mentary on ground that executrix 
was no longer quallfted under will 
after her remarriage following her 
qualification as executrix; and pro¬ 
ceeding for revocation of letters tes¬ 
tamentary on ground that widow had 
remarried was held not to involve 
construction of will so as to exceed 
jurisdiction of ordinary, notwith¬ 
standing will further provided that 
in event of widow’s remarriage it 
was testator's will that judge of 
probate court for designated county 
of another state should take charge 
of estate.—Bruce v. Fogarty. 186 S. 
E. 463, 53 aa.App. 443. 

(2) Relief in a suit to require ex¬ 
ecutor to give bond or be removed 
as executor would be grantable by 
the superior court in an equity case 
only.—Hicks v. Atlanta Trust Co., 
200 S.E. 301. 187 Ga. 314. 

(3) On a petition praying for the 
removal of both of a grantor’s ex¬ 
ecutors and for the appointment of 
a receiver to execute the will, the 
superior court of the county of the 
residence of either executor had ju¬ 
risdiction.—Brown v. Wilcox, 94 S. 
E. 993, 147 Oa. <646. 

Za Hbtth Oavollaa the clerk exer¬ 
cises functions of removal.—Edwards 
v. Cobb, 95 N.C. 4. 

a!7. Iowa.—In re Donlon's Estate, 

206 N.W. 674. 201 Iowa 1021. 

8 ai Tenn.—Rutledge v. Garrison, 7 

Tenn.App. 75. 

23 C.J. p 1119 note 80. 
assoiitor having dutlsg as tnurtss 

Where the, powers and duties of 
an executor having duties as a trus¬ 
tee art so Uitermingled that the re- 
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move an executor or administrator, only an extreme 
case will justify its exercise.** 

d. Partios; OltatioB or Notioe 

A proMtding for tho removal of an executor or ad- 
minietrdtor anoaid be brought against him personally 
and due service of citation should be made on him. 

A proceeding for the removal of an executor or 
administrator should be brought against him per¬ 
sonally and not in his representative capacity,and 
it has been held that an application for the removal 
6f an administrator cannot be made by a guardian 
of infant heirs or distributees in his own name, but 
the proceeding should be in the name of the infants 
by their guardian or next friend,although there 
is also authority for a contrary view .®2 

In proceedings for removal of administrators, the 
appointees were no longer parties to the proceedings 
after their resignations were, tendered and accept- 
cd.»3 

Citation or notice. Due service of citation should 
be made on the party complained of, or such other 
precaution taken as the court may order so as to 
give the latter due notice and a fair opportunity to 
make defense,^^^ and so the court has no power to 


remove an executor on a citation to prepare and 
settle his accounts without giving him any notice of 
the intention to remove him,^® except in an emer¬ 
gency, which should be clear and imperative.®® No¬ 
tice may, however, be waived by a voluntary appear¬ 
ance,®^ or by filing a resignation, even though the 
resignation is subsequently withdrawn.®® Where 
the record is silent op the subject, it will be pre¬ 
sumed that a publication of notice of petition for 
the removal of defendant as administrator was 
founded on a proper affidavit of defendant's nonres¬ 
idency.®® Publication of citation for the removal 
of an administrator need not appear on the face of 
the judgment of the ordinary removing the admin- 
istrator.i 

e. Pleading 

While strict rules of pleading are not applied, a pe¬ 
tition for the removal of an executor or administrator 
should show thret the applicant is entitled to such relief 
and that the court has Jurisdiction to grant it. 

There should be a petition® showing that the court 
has jurisdiction of the cause of complaint and pow¬ 
er to grant the relief which is sought in the man¬ 
ner and form prayed for,® and that the applicant 
has a real and existing interest in the decedent’s es¬ 
tate,^ and alleging some one or more of the statu- 


Rioval of the executor would operate 
as a removal of the trustee, the coun¬ 
ty court would be powcrlens to re¬ 
move the executor because of his du¬ 
ties as trustee, and therefore resort 
must be had to a court of equity.— 
Brinkerhoff v. Huntley, 223 lll.App. 
591. 

89. Ala.—Kidd v. Bates, 27 So. 491, 
124 Ala. 670—Randle v. Carter, 62 
Ala. 95. 

90. Oa.—Bruce v. Dunn. 184 S.E. 
361, 362, 52 Ga.App. 738, cltin£r 

Corpus Juris. 

91. Ala.—Blackman v. Davis, 42 
Ala. 184. 

98. La.—McComas v. Ronquillo, 4 
La. Ann. 123. 

23 C.J. p 1119 note 84. 

93. Tex.—Slay v. Davidson, Civ. 
App., 88 S.W.2d 660, error refused. 

94. D.C.—Brosnan v. Brosnan, 289 
F. 547, 53 APP.D.C. 149. 

La.—Succession of Porche, 175 So. 
670, 187 La. 1069—Succession of 
Esteves, 162 So. 576. 182 La. 717 
Md.—Fulford v. Pulford, 137 A. 487, 
153 Md. 81. 

N.Y.—In re Merllo*s Estate, 273 N.Y. 

S. 708, 152 Mlsc. 435. 

N.C. —Edwards v. McLawhom, 11 S. 

E.2d '562, 218 N.C. 54'3. 

Wash.—In re Feliin's Estate, 185 P. 

604. 108 Wash. 636. 

23 C.J. p 1119 note 85. 

Eotloe not meoogganr 
Order of removal of administrator 

83 C.J.S.-e6 


held not in excess of court's Juris¬ 
diction bccau.^e of lack of citation 
of administrator, where situation 
arising; from administrator's applica¬ 
tion for letters testamentary on con¬ 
tested will called for removal of ad¬ 
ministrator.—Luckey v. Superior 

Court In and for Los AniT^les Coun¬ 
ty, 287 P. 150, 209 Cal. 360. 
Representative held without notice 
Administrator held without notice 
of and not represented by counsel 
on hearing of petition for removal 
by guardian ad litem, when attor¬ 
ney.s, because of po.sslb]e conflict be¬ 
tween claim and interest of heirs, 
had informed court they did not ap¬ 
pear for him.—In re Donlon's Estate, 
206 N.W. 674, 201 Iowa 1021. 

99. Ill.—Ilanifan v. Needles, 108 Ill. 
403, afllrming 11 lll.App. 403. 

98 . Ind.—State v. Johnston, 185 N. 
B. 27S. 204 Ind. 663. 

97. Cal.—Luckey v. Superior Court 
in and for Los Angeles County, 
287 P. 450, 209 Cal. 360. 

23 C.J. p 1120 note 87. 

98 . Wash.—In re Dietrich, '81 P. 
1061, 89 Wash. 520. 

90 . Ind.—Crabh v. Atwood, 10 Ind. 
331. 

1. Ga.—Davis v. Melton, 181 8.E. 
300, 61 Ga.App. 685. 

8. La.—Succession of Porche, 175 
So. 670, 187 La. 1069—Succession 
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of Esteves. 163 So. 576, 182 La. 
717. 

23 C.J. p 1120 note 93. 

Coutemplates future handling of es¬ 
tate 

A proper petition for removal of 
an administrator contemplates action 
incident to future handling of the 
estate and future accounting as to 
past transactions, and does not at¬ 
tempt to invalidate previous handling 
of the estate; and the correctness 
of an order appointing administrator 
for estate of deceased after death 
of executrix, and approving report 
flled on behalf of executrix, cannot 
be raised by petition for removal of 
administrator.—In re Collicott’s Es¬ 
tate, 283 N.W. 869, 226 Iowa 106. 

3 . Ga.—Beecher v. Carter 5 S.E.2d 
648. 189 Ga. 234 

Md.—Kerby v. Peters, 190 A. 511, 
172 Md. 1. 

Pa.—Cohen’s Appeal, 2 Watts 175. 

4 . Ala.—^Boutwell v. Drinkard, 160 
So. '349, 230 Ala. 212. 

Utah.—In re Waters’ Estate, 113 P. 
2d 1038. 

23 C.J. p 1120 note 93. 

Dsmurrsr 

While the failure of the complaint 
to show that applicant has an inter¬ 
est in decedent's estate may be chal¬ 
lenged by demurrer, the Ihllure to 
demur or plead such fact by way 
of answer was held not a waiver of 
the right to defend on such ground. 
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tory causes for the removal of the representative,^ 
and asking that he be removed.^ Strict rules of 
pleading are not to be applied to petitions of this 
character,^ and a complaint is suiBcient where it in¬ 
forms the representative of its nature and scope,^ 
and makes it to appear, by fair and reasonable in¬ 
tendment, that the representative is conducting him¬ 
self in a manner prejudicial to those who are bene¬ 
ficially interested in the estate.^ Where the inven¬ 
tory of the estate showed no assets, a representation 
of insolvency is unnecessary in a proceeding by a 
creditor for removal of the administrator.^® The 
petition may be required to be verified,and if one 
person sig^s the name of another to the petition 
he must show his authority for doing 
An answer and other pleadings necessary to form 


an issue may be filed,but allegations therein which 
are immaterial or not responsive to the petition will 
be stricken out.^* It has been held that demurrers 
and exceptions have no place in such procedure and 
need not be considered.^® 

Issues and proof. General rules as to issues, 
proof, and variance apply in proceedings for the re¬ 
moval of an executor or administrator.^® A peti¬ 
tion for removal alleging that the administrator 
'*has wasted and mismanaged the estate” is sufficient 
to allow proof of any waste or mismanagement.^^ 

f. Evidence 

General rules of evidence ordinarily are applicable In 
proceedlnge for the removal of an executor or adminis¬ 
trator. 


—Fowler v. Ball,. 141 N.E. 64. 82 Ind. 
App. 167. 

6. 111.—In re Graney's Will. 246 Ill. 
App. 407. 

Tex.—Armstronsr v, Anderson, Civ. 

App.. 5‘5 S.W.2d 236. 

23 C.J. p 1120 note 94. 

Fstitloa lield enftoleat 

(1) In general. 

Arls.—In re Sullivan's Estate, 78 P. 

2d 132. 61 ArJz. 483. 

Colo.—Koshir v. Snedec, 269 P. 4, 
82 Colo. 245. 

Qa.—Edwards v. Gabrels. 148 8.E. 
SIS. 168 Ga. 738. 

La.—Hebert v. Hebert, App., 167 So. 
317. 

(2) On general demurrer. 

Iowa.—In re Arduser's Estate, 283 
N.W. 879, 226 Iowa 103. 

Utah.—In re Bogert's Estate, 290 P. 

947, 76 Utah 566. 

Mere eoaolueiosa Uun&fSoient 
Or.—Latourette v. Hlckell, 187 P. 

621. 95 Or. 32*3. 

Ckmeidered in its entirety 
Application, as amended, for re¬ 
moval of administrator, was required 
to be considered in its entirety.—In 
re Arduser’s Estate, 283 N.W. 879, 
226 Iowa 103. 

6. Iowa.—In re Collicott's Estate, 
283 N.W. 869. 226 Iowa 106. 

23 C.J. p 1120 note 95. 

7. Md.—^Kerby v. Peters, 190 A. Bll, 
172 Md. 1. 

R.I.—Kenyon v. Hart, 96 A. 529. 38 
■r.I. 624. 

Formal pstttloa not neoeesary 

Aria—Barth v. Platt, 78 P.2d 99*5, 
52 Arlz. 33. 

Ooaaldered ae amended 

Petition to remove executor and 
trustee for refusal to inventory land 
may be oonsldered amended to pray 
for inventory and removal for un¬ 
faithfulness after hearing.—State v. 
I^uperior Court, 262 P. 932, 142 Wash. 
200 . 


8. Mont.—In re Blackburn. 137 P. 
381. 48 Mont. 179. 

9. Conn.—Treat’s Appeal, 40 Conn. 
288. 

10. Me.—McCluskey's Appeal. 100 
A. 977. 116 Me. 212. 

11. Pa.—Moore's Estate, 19 Pa.Dist. 
109. 

23 C.J. p 1120 note 1. 

12. Mich.—White v. Spaulding, 14 
N.W. 684, 50 Mich. 22. 

13. Ind.—State v. Johnston. 18'5 N. 
E. 278, 204 Znd. 583. 

Md.—^Flaks v. Flaks. 196 A. 116, 173 
Md. 258. 

N.C.—Edwards v. McLawhorn, 11 S. 

E.2d 562. 21*8 N.C. 543. 

23 C.J. p 1120 note 3. 

Court may require answer 
Md.—Tublin v. Schockett. 12 A.2d 
616, 178 Md. 212. 

Withdrawal of answer 

On application for removal of ad¬ 
ministrator, where administrator 
died a resistance to the application, 
trial court did not err in permitting 
administrator to withdraw his an¬ 
swer and substitute therefor a mo¬ 
tion and demurrer.—In re Arduser's 
Estate, 283 N.W. 879, 226 Iowa 103. 

Order not deolsion on merits 

An order of the court striking an 
answer to the petition seeking re¬ 
moval of representative, on the 
ground that the court did not have 
Jurisdiction to pass on the validity 
of an antenuptial agreement In¬ 
volved. was not an adjudication as 
to the validity *of such agreement.— 
In re Klock's Estate, 282 Ill.App. 245. 

14. Or.—^Knight v. Hamakar, 67 P. 
107, 40 Or. 424. 

23 C.J. p 1121 note 4. 

15. Md.—Fleishman v. Kremer, 20 
A.2d 169—Tublin v. Schockett, 12 
A.2d 616, 178 Md. 812—Kerby v. 
Peters, 190 A. 511, 172 Md. 1. 

18. Cueetlone not oeneldered 

(1) The question whether an ex¬ 
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ecutor without letters testamentary, 
acting in a private capacity, had 
overreached the widow of the testa¬ 
tor In securing a lease of the prop¬ 
erty of a corporation, most of the 
stock of which was owned by the 
testator, and all of which the widow 
had secured after his death, cannot 
be raised in a proceeding by one of 
the legatees to remove the executor. 
—In re Hooper, 136 P. 813, 76 Wash. 
72. 

(2) Where the executor spent mon¬ 
ey in making alterations to a build¬ 
ing owned by decedent, whether the 
cost thereof should be charged to 
the principal or Income is a question 
for the accounting, rather than a 
question involved in a proceeding to 
remove the executor.—In re Power, 
166 N.Y.S. 1007. 

(3) In a proceeding by a creditor 
to have decedent’s widow removed as 
administratrix to permit the appoint¬ 
ment of one who would act in the 
interest of the creditor in attempt¬ 
ing to recover real property deeded 
to decedent and his wife as tenants 
by the entirety, and claimed by the 
administratrix to have been conveyed 
in fraud of creditors, the questions 
of the validity of the deed, involv¬ 
ing the effect of laches of the cred¬ 
itor, limitations, and the bona ildes 
of the transaction between decedent 
and his wife were not properly de¬ 
terminable, but should be raised in 
an equitable action to set aside the 
deed.—McFarlan v. McFarlan, 119 N. 
W. 1108, 15'5 Mich. 662. 

(4) Questions of husband's fraud 
in procuring divorce decree and in¬ 
validity of his second marriage can¬ 
not be determined in divorced wife's 
proceeding for removal of second 
wife as administratrix of deceased 
husband's estate.—In re Faulkner's 
Estate, 65 P.2d 1046, 1*66 Or. 28. 

17. Colo.—Miller v. Hlder, 47 P. 406, 

9 Colo.App. 50. 
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The person seeking the removal of an executor 
or administrator must establish the existence of the 
facts telied on for such removal,and any proper 
evidence which tends to establish or refute the 
charges relied on is admissible.^® The general rules 
as to the sufficiency of evidence govern in such pro- 

ceedings.20 

g. Hearing 

Before an executor or administrator la removed he 
must be accorded a hearing and the court must have 
some fact legally before It In order to Justify a removal. 

Before an executor or administrator is removed 
he must be accorded a hearing,®^ and where the 
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facts alleged are denied by the administrator the 
court is not required to make an order of suspen¬ 
sion until the truth of the allegations has been es¬ 
tablished ,2 2 and in a proper case the hearing may 
be continued.23 The trial or hearing should be a 
distinct and separate proceeding from the settlement 
of his accounts.24 While the proceedings are in- 
formal25 and it has been held that the action of the 
court in proceeding to the merits without disposing 
of a demurrer was not improper where demurrers 
and exceptions have no place in such procedure,®® 
it has also been held that a demurrer to a petition 
to remove should be passed on before hearing the 
cause on its merits and allowing an appeal.®? How- 


18. Iowa.—In re Smith's Estate, 271 
N.W. 888, 223 Iowa 172. 

N.Y.—In re Britsch's Estate. 219 N. 

Y.S. 124, 128 Misc. 219. 

23 C.J. p 1121 note 9. 

Matter not aeoeesary to be proved 
In a proceeding under a statute to 
remove an executor on the ground 
that he is unsuitable to execute the 
trust because of his claim to own¬ 
ership of note payable to testator, it 
wa.s not necessary to show that the 
estate was the owner of the note, 
but merely that there was a real and 
substantial controversy as to the 
ownership, and that there was rea¬ 
sonable and probable cause to be¬ 
lieve that the note belonged to the 
estate.—Davis v. Roberts, 226 S.W. 
662, 206 Mo.App. 125. 

19. Ala.—Lindsey v. Lindsey, 147 
So. 425, 226 Ala. 489. 

2'3 C.J. p 1121 note 10. 

Petition for removal ia not ovidanoo 
D.C.—Brosnan v. Brosnan, 289 F. 

547, 53 App.D.C. 149. 

Iowa.—In re Bagnola, 154 N.W. 461, 
160 N.W. 228, 178 Iowa 767. 

80. Wash.—In re Pick's Estate, 190 
P. 1008. Ill Wash. 318. 

23 C.J. p 1121 note 12. 

Bvidonoo hold snfioiont 

(1) To negative misconduct.—In re 
Giese’s Estate. 265 N.W. 474. 64 N.D. 
636. 

(2) To show Justification of re¬ 
quest for removal.—In re Sherman's 
Estate. -56 P.2d 230. 5 Cal.2d 730. 

Jivldonoo hold anflioiont to warrant 
removal 

(1) In general. 

Cal.—Luckey v. Superior Court in 
and for Los Angeles County. 287 
P. 450, 209 Cal. 360—In re Oraf- 
mlller's Estate. 81 P.2d 181. 27 Cal. 
App.2d 253. 

Md.—Tsaraclis v. Characklis, 3 A.2d 
726, 176 Md. 28. 

Mass.-—Comstock v. Bowles. 3 N.E. 

2d 817, 296 Mass. 260. 

N.J.—In re McCabe's Estate, 4 A.2d 
2, 126 N.J.Eq. 278. 


Okl.—Batchelder v. Knecttle, 66 P.2d 
919. 179 Okl. 484. 

Or.—In re Elder's Estate, 83 P.2d 
477, 160 Or. Ill, 119 A.L.R. 802— 
In re Faulkner’s Estate, 65 P.2d 
1045. 156 Or. 23. 

Wash.—In re Pick’s Estate, 190 P. 
1008. Ill Wash. 318. 

(2) On ground of incompetency. 
Miss.—Hancock v. Reedy, 180 So. 81, 

181 Miss. 830. 

N.y.—In re Rodgers* Estate, 264 N. 
T.S. 624, 147 Misc. -344. 

(3) On ground of bad faith and 
abuse of trust.—Appeal of Schimmel, 
4 A.2d 382, 125 N.J.Eq. 88, affirming 
In re Roeben’s Will, 197 A. 253, 123 
N.J.Eq. 313. 

(4) On ground of mismanagement. 
—In re Wolfe's Estate, 67 P.2d 1066, 
186 Wash. 216. 

■videnos held insnttoient to wmrmnt 
removal 

Cal.—In re Comas' Estate, 65 P.2d 
784, <8 Cal.2d 347—In re Sherman’s 
Estate. 56 P.2d 230, 5 Cal.2d 730. 
Ill.—In re Lussem’s Estate, 2 N.E. 

2d 113, 285 Ill.App. 311. 

Ohio.—In re Throckmorton’s Estate, 
App., 36 N.E.2d 793. 

Or.—In re Winters' Estate, 81 P.2d 
140, 159 Or. 637—In re Fehlmann's 
Estate, 292 P. 1029, 134 Or. <33, 72 
A.LR. 949. 

Pa.—In re Hurley's Estate, 169 A. 
81, 313 Pa. 53. 

91. D.C.—Brosnan v. Brosnan, 289 
F. 647, 53 App.D.C. 149. 

Iowa.—In re Donlon’s Estate, 206 N. 

W. 674, 201 Iowa 1021. 

Md.—^Kerby v. Peters. 190 A. 611, 172 
Md. 1—Pulford V. Fulford, 137 A. 
487, 163 Md. 81. 

N.C.—Jones v. Palmer, 2 S.E.2d '860, 
215 N.C. 696. 

23 C.J. p 1121 note 18. 

Bemoval on lateilofltttonr hoarlag exw 
roaeone 

Where executor was solvent and 
had given ample security, removal 
on interlocutory hearing was held 
erroneous.—Clements v. Fletcher, 118 
S.E. 201, 155 Ga. 802. 
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Separate hearings 

Contention that trial court’s order 
denying separate petitions for re¬ 
moval of executors was inadvertent¬ 
ly made because of statement that 
petitions would be heard separately 
cannot prevail, where petitions were 
heard together and submitted for de¬ 
cision.—In re Bauer’s Estate. 248 P. 
507, 199 Cal. 98. 

▼oloatary abssaoa 
Administrator, voluntarily absent¬ 
ing himself from hearing on petition 
for removal, cannot complain that 
he never had day in court.—In re 
Donlon’s Estate, 206 N.W. 674, 201 
Iowa 1021. 

99 . Cal.—In re Healy, 70 P. 456, 66 
P. 175, 137 Cal. 474. 

93 . Absencs of counsel 

Continuance of hearing of proceed¬ 
ings for removal of dative testa¬ 
mentary executor of succession until 
adjournment of state legislature, of 
which executor’s chief counsel was 
a member, held proper.—Succession 
of Morrison, 170 So. 783. 185 La. 746. 
Discretion 

Grant of delay of fourteen days 
for dative testamentary executor of 
succession to prepare defense and 
answer to rule seeking his removal 
held not abuse of discretion.—Suc¬ 
cession of Morrison, supra. 

94 . Alaska.—In re Mclntire, 1 Alas¬ 
ka 73. 

96. Md.—Tub] in v. Schockett, 12 A. 

2d 616, 178 Md. 212. 

Technical defcBses disfavored 

In dealing with charges affecting 
administrators and executors, courts 
should be intolerant of technical de¬ 
fenses which would permit such of¬ 
ficials to avoid a full and candid 
disclosure of the manner in which 
they have discharged their duties.— 
Tublin V. Schockett, supra. 

96. Md.—^Fleishman v. Kremer, 20 
A.2d 169. 

97. Alaska.—In re Mclntire, 1 Alas¬ 
ka 73. 
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ever, the representative may waive his right to ob¬ 
ject to the form and the time of trjal of the proceed- 
ing.28 

Every case for the removal of an executor or ad¬ 
ministrator should be decided in accordance with 
the particular facts involved,2® and it has been held 
that the issues are to be tried by the court and the 
administrator is not entitled to demand a jury,^^ but 
there is also authority for the view that the ques¬ 
tion whether he is an unsuitable person to be con¬ 
tinued in office is for the jury.^^ The court must 
have some fact legally before it in order to justify a 
removal,and a reference may be ordered to obtain 
needed information on questions of fact involved,®® 
but where the representative admits and attempts to 
excuse the matters because of which his removal 
is asked the court may properly determine the case 
without evidence on behalf of the applicant,®^ and 
it is proper to refuse to appoint an examiner to take 
testimony.®® A motion for a nonsuit admits the 
facts which the testimony tends to establish and pre¬ 
sents a legal question,®® and where there is evidence 
in support of the petition it is error to grant the mo¬ 
tion notwithstanding the court might not have felt 
justified in making findings on such evidence in fa- 
'vor of the petitioners.®^ Dismissal of the petition 
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is proper when it discloses that petitioner was seek¬ 
ing to renew objections to an account which it was 
too late to raise by exception or appeal.®* A state¬ 
ment of surety’s counsel that the surety would not 
insist on administrator’s removal was held not to 
operate as a dismissal of a petition for removal.®* 

Determination of a representative’s right to share 
as a distributee is unauthorized in a proceeding to 
remove him as the estate is not represented.^* Al¬ 
though the court is without power to adjudicate ti¬ 
tle to property® 1 as between the representative and 
the estate,®® or where the decedent’s grantee is not 
a party,®® it may determine whether property should 
be inventoried and so direct an inventory,®® but 
where an accounting proceeding is also pending a 
charge that the representatives illegally paid com¬ 
missions to themselves will be reserved for the ac¬ 
counting proceeding.®* However, the fact that evi¬ 
dence showing unsuitability also bears on the rep¬ 
resentative’s right to property of the deceased is 
not cause for withholding an order of removal until 
adjudication of the issue of his right to such prop¬ 
erty.®* 

It is sometimes required that the court should 
make findings of fact supported by the evidence in 
harmony with the petition, and make its conclusions 
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as. La.—Succession of Carroll, 164 

So. '334. 183 La. 538. 

as. Or.—In re Elder's Estate, *83 P. 

2d 477, 160 Or. Ill, 119 A.L.R. 802. 
Vattani aot eoBsldered 

Wishes of executor who resigns 
or has been removed for cause, and 
who has no beneficial interest in the 
estate, are immaterial and cannot 
be considered in prooeedingr for re¬ 
moval of coexecutor or in selection 
of successor of executor removed.— 
In re Sherman’s Estate, 66 P.2d 230, 
6 Cal.2d 730. 

rmXLj situation, ooasldered 

The district court in exercising its 
discretion in determining whether 
technical violation of the law by an 
administrator should be allowed to 
bring about his removal could prop¬ 
erly take into account the family sit¬ 
uation which colored and would have 
continued to color the entire pro¬ 
ceedings.—^Burke v. Canfield, AppJ). 
C., 121 F.2d 877. 

Fntnd In awolateent 

Un4er statute providing for re¬ 
moval of administrators where their 
letters have been procured by false 
pretenses* probate court, on applica¬ 
tion for removal of widow as admin¬ 
istratrix, might well have considered 
that, in obtaining letters, she stated 
under oath that value of estate did 
not exceed five thousand dollars, and 
was accordinjgly required to give 
hond only for ten thousand dollars, 


but later asserted under oath that 
value of estate was at least one mil¬ 
lion five hundred thousand dollars.— 
In re Klock's Estate, 282 Xli*App. 
245. 

Oonsideratioa of s ec on d petition 

Guardian ad litem’s petition for 
removal, of which administrator had 
no notice, properly considered for 
some purposes in connection with 
prior petition of surety on adminis¬ 
trator's bond.—^In re Donlon's Es¬ 
tate, 206 N.W. 674, 20l Iowa 1021. 

aOi Cal.—In re Doyle, Myr.Prob. p 

68 . 

31. R.I.—Capwell v. Murphy, 43 A. 

32, 21 R.I. 262. 

23 C.J. p 1121 note 17. 

Issues should ho so framed as to 
permit the Jury to give single an¬ 
swers to each question.— Flaks v. 
Flaks, 196 A. 116, 178 Md. 358. 

38. K.J.—In re Konigsberg's Estate, 
4 A2d «24, 125 K.J.Eq. 216. 

Fuhlio administrator’s petition 
In the absence of evidence that 
the representative was not capable 
and suitable, a public administrator’s 
petition for removal of the repre¬ 
sentative la requlrad to be dismissed. 
—Hilton V. Hopkins. 176 N.B. 162, 
276 Mass. <69. 

33. K.Y.—Matter of Hale, 61 K.Y.S. 

596, 46 App.Div. 578. 

28 C.J. p 1122 note 2L 
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34. Ind.—McFadden v. Ross, 93 Ind. 
134. 

23 C.J. p 1123 note 18. 

35. Pa.—In re Miller's Estate, 107 A. 
684, 264 Pa. 310. 

30. Utah.—In re Robison's Estate, 
204 P. 321, 59 Utah 431. 

37. Utah.—In re Robison's Estate, 
supra. 

38. Pa.—In re Osterling’s Estate, 10 
A.2d 17, 337 Pa. 225, certiorari de¬ 
nied Osterling v. Commonwealth 
Trust Co. of Pittsburgh, 60 S.Ct 
802. four cases, 309 U.S. 689, 84 L. 
Ed. 1032. 

33. Iowa.—In re Donlon's Estate, 
206 N.W. 674, 201 Iowa 1021. 

4CK N.C.—In re Banks’ Estate. 196 
S.E. 361, 218 N.C. 882. 

41. Wash.—State v. Superior Court, 
262 P. 982, 142 Wash. 300. 

48. Ind.—State v. Chambers, 185 N. 
E. 436, 204 Ind. 658. 

43. Wash.—State v. Superior Court, 
262 P. 982, 142 Wash. 800. 

44. Wash.—State v. Superior Court, 
supra. 

48. N.T.—In're Rosenberg’s Will, 8 
N.T.S.2d 300, 165 Misc. 92. 

40, Ala.—Xelen v. Brewer, 124 So. 
247, 820 Ala. 176. 
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of law on the facts so found,and where the evi¬ 
dence was sufficient to support a finding of mis¬ 
management and neglect a further unsupported find¬ 
ing of fraud did not affect the other grounds, on 
which the order of removal properly rested.^® 

h. Order or Decree 

An order removing a repreaantative may require him 
to account within a designated time. The order may be 
In the alternative, but must be supported by the evi¬ 
dence and findings. 

While it has been said that the only judgment 
which a court can render in proceedings to remove 
an executor or administrator is one either removing 
or refusing to remove him,^® the court, on removing 
the representative, may also order him to account 
within a designated time.®® The judgment must be 
within the issues®^ and supported by the evidence 
and findings,®2 must be signed by the judge,®® and 
is self-executing.®^ 

The intent to remove must be apparent,®® but, 
where the petition for removal of an administrator 
alleged facts showing that the administrator had 
been dilatory, an order of removal should not be 
disturbed merely because it recites that, under the 
evidence, the administrator was interested in the 
estate, and that there had been a controversy be¬ 
tween the administrator and the heirs.®® A decree 
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removing an executor for failure to comply with 
a decree of the court must adjudicate or recite ci¬ 
ther that the refusal to comply was willful or that 
the failure or neglect so to do was without cause.®^ 
The fact that a judgment refusing to remove an ad¬ 
ministrator is informal furnishes no ground for dis¬ 
missing an appeal therefrom, where it shows that 
the application to reipovc was finally determined 
and the motion denied.®® An order of the probate 
court removing an executor, made, not at a regular 
term, but at a special term to which the cause had 
not been adjourned or appointed, is void.®® 

Alternative decree. Where the ground of re¬ 
moval is failure to comply with a decree of the 
court, the decree may properly be in the alternative, 
requiring the representative to comply with the for¬ 
mer decree, or, in default of such compliance, re¬ 
moving him,®® and where the representatives have 
exceeded their powers, but acted in good faith, their 
removal may be denied on condition that they exe¬ 
cute a bond and proceed to account for their acts.®^ 

Res judicata. A judgment or order in proceed¬ 
ings for removal of an executor or administrator 
has been held not res judicata of the question of his 
liability to the estate,®® notwithstanding the same 
line of evidence may be presented,®® and, where a 
judgment sustaining demurrers to allegations of 


47. Cal.—In re Pendell's Estate, 14 
r.2d 506. 216 Cal. 384. 

23 C.J. p 1122 note 19. 

48. Cal.—In re Bell, 67 P. 123, 135 
Cal. 194. 

49. Ind.—^Williams v. Tobias. 37 Ind. 
345. 

Award of iBoroaaa 

In a suit to remove substituted ex¬ 
ecutors and to recover for a devasta¬ 
vit. a portion of a decree, finding that 
there had been an increase Instead 
of a devastavit and awarding the 
same to the beneficiaries for life 
under the will, was not within the 
Issues.—Tuckerman v. Currier, 129 
P. 210, 54 Colo. 25, Ann.Cas.l914C 
599. 

BO. Ala.—Lindsey v. Lindsey, 147 So. 

425, 226 Ala. 429. 

Tims allowed s oosssoatoni 

That there were remaining execu¬ 
tors was held not to render errone¬ 
ous order requiring removed execu¬ 
tor to file accounts and vouchers for 
final settlement within one month 
thereafter, and the fact that final 
settlement was required within less 
than twelve mofaths from grant of 
letters was held not to render errone- 
•ous such order.—Lindsey v. Lindsey, 
supra. 

81. Ind.—State v. Chambers, 186 N. 
B. 436, 204 Ind. 068. 


Adjndioatloa not binding 
Where the court is without power 
to adjudicate the title to property 
in a removal proceeding, such adjudi¬ 
cation of title in favor of the estate 
as against the representative is out¬ 
side the issues and not binding on the 
representative in his Individual ca¬ 
pacity.—State V. Chambers, supra. 
58. Cal.—Luckey v. Superior Court 
in and for Los Angeles County. 287 
P. 450, 209 Cal. 360. 

Bsoitals held snSolsnt 
Cal.—In re Elxterstein's Estate, 38 P. 
2d 151, 2 Cal.2d 13. 

53. Ky.—Kentucky-Tennessee Light 
& Power Co. v. Priest’s Adm’r, 127 
S.W.2d 616, 277 Ky. 700. 

Relation baok 

A Judge's unsigned orders entered 
in court order book showing removal 
of first administrator and appoint¬ 
ment of second administrator be¬ 
came effectual from the beginning 
on being signed by judge in second 
administrator's action for death of 
deceased.—Kentucky-Tennessee Light 
A Power Co. v. Priest's Adm'r, supra. 

54. Cal.—Hibernia Savings & Loan 
Soc. v. Belcher. 48 P.2d 881, 4 Cal. 
2d 268. 

55. Ky.—Kam y. Seaton, 82 8.W. 
737, 23 Ky.L. 101. 

23 C.J. p 1122 note 24. 

58. Iowa.—Willsoa v. Polk County 
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Di*t. Ct., 147 NW. 768, 166 Iowa 
SS2. 

57. N.Y.—Matter of Hayes, 168 N.Y. 
S. 527, 172 App Dtv. 680. 

58. Ky.—Hilton v. Hilton, 107 S.W. 
736, 32 Ky.L. 1082. 

58. Ala.—Boynton v. Nelson, 46 Ala. 
601. 

60. N.Y.—Matter of Hayes, 158 N.Y. 
S. 527. 172 App.Div. 680. 

61. N.Y.—In re Rosenberg's Will, 2 
N.Y.S.2d 300, 166 Misc. 92. 

68. Ala.—Lindsey v. Lindsey, 147 So. 

425, 226 Ala. 489. 

Adjudication not in judgment entry 

Where right of deceased's widow 
to use of mansion house of the de¬ 
ceased beyond the year allowed by 
the law was considered by probate 
court on exceptions to account of 
widow as administratrix and on mo¬ 
tion by heirs for widow's removal as 
administratrix, but it did not appear 
that any Judgment entry of probate 
court directly adjudicated widow's 
right, widow's defense of “res ju¬ 
dicata" or "estoppel by judgment," in 
suit by heirs to recover reasonable 
value of use of mansion house of 
deceased beyond the year allowed by 
law, could not be sustained.—Hodapp 
V. Hodapp, Ohio App., 37 N.B.2^ 101. 

68. Ala.— Lindsey v. Lindsey, 147 So. 

426, 226 Ala. 489. 
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mismanagement in proceeding to remove was af^ 
finned on the ground that plaintiff had an adequate 
remedy at law, such judgment was held not res 
judicata against a subsequent suit for an account¬ 
ing and settlements^ 

1. Setting Aside Order 

A motion to set atido an order removing an execu¬ 
tor or adminletrator must comply with applicable atatu- 
tory provlelone, and will be determined according to the 
facts existing when such order was made. 

A motion to vacate an order removing an execu¬ 
tor or administrator must comply with applicable 
statutory provisions,and must set forth grounds 
for relief,®® as an order of removal will not be set 
aside in the absence of a showing of prejudice to 
the administrator or executor.®'^ The court can set 
aside an order of removal at the same term,®® and 
such order may be entered of record at a subse¬ 
quent term nunc pro tunc.®® 

On an application to set aside an order removing 
an administrator, the propriety of the order of re¬ 
moval must be determined according to the facts 
existing and presented to the court when such or¬ 
der was made, and not according to facts presented 


on the application to set it aside.^® An order re¬ 
moving an executor without notice under a petition 
asking only an accounting will be vacated on mo- 
tiou.^1 

After an order setting aside an order of removal, 
the parties are restored to the same status occupied 
prior to the order of removal.^® 

Where order final and conclusive. Where an or¬ 
der denying removal becomes final 21 *^^ conclusive 
on failure to appeal therefrom, it cannot be revoked 
on the gfround that it was entered through inadver¬ 
tence.^® 

J. Eeviefw 

The rules applicable to appeals In civil actions gen¬ 
erally are applicable to appeals from orders removing or 
refusing to remove an executor or administrator. 

While appeals generally in probate proceedings 
have been treated in Appeal and Error § 146 et seq, 
as a genera] rule, anyone aggrieved may appeal 
from the decree of the court making or refusing 
to make the removal,^^ although a few cases have 
denied the right to appeal from an order refusing 
to remove.*^® In accordance with general rules, 
there must be a compliance with applicable statutory 


64. Ga.—First Nat. Bank v. Wil¬ 
liams, 8 S.E.2d 662, 62 Ga.App. 203, 
certiorari dismissed 13 S.E.2d 361, 
191 Ga. 611. 

65. Iowa.—In re Donlon’s Estate, 206 
N.W. 674, 201 Iowa 1021. 

Motion insnfloisat 
A valid order of removal will not 
be set aside where the motions to 
vacate after the term contained none 
of the statutory grounds, and the 
facts relied on as a defense are not 
shown.—In re Donlon's Estate, supra. 

66. Fla.—Lewis State Bahk v. Baker, 
171 So. 319, 126 Fla. 477. 

67. Iowa.—In re Donlon's Estate, 
206 N.W. 674, 201 Iowa 1021. 

68. Ky.—Seitz* Ex’r v. Seitz, 68 S. 
W.2d 635, 248 Ky. 503. 

69. Ky.—Seitz* Ex*r v. Seitz, supra. 

70. Ala.—Ashurst v. Union Bank & 
Trust Co., 76 So. 917, 200 Ala. 669. 

71. N.T.—In re Rawson*s Estate, 200 
N.Y.S. 447, 120 Mlsc. 718. 

76. Ky.—Soltz* Ex'r v. Seitz, 58 8. 
W.2d 636, 248 Ky. 603. 

73. Cal.—In re Extersteln*B Estate, 
86 P.2d 161, 2 Cal.2d 18. 

76. Cal.—Bauer v. Willis, 233 P. 
842, 196 CaL 875. 

D.C.—Perry v. Wilson, 48 F.2d 1021, 
60 APP.D.C. 109. 

Ind.—Union Savings A Trust Co. v. 
Eddingfleld. 184 N.E. 497. 78 Ind. 
App. 286. 

Kan.—In re Woodworth*s Estate, 67 
P.2d 663, 146 Kan. 870. 


Md.—Flaks v. Flaks, 196 A. 116, 173 
Md. 368. 

Mo.—In re Bennett's Estate, App., 249 
S.W. 685. 

N.C.—Edwards v. McLawhorn, 11 S.E. 
2d 562, 218 N.C. 643—In re Wright's 
Estate, 158 S.E. 192, 200 N.C. 620. 
23 C.J. p 1122 note 33—15 C.J. p 1022 
note 85 [a] (1)—8 C.J. p 570 note 
44 [b] (8), p 571 note 45 [a] (1). 
Xemovsl ia indirect proceeding 
That order removing executors was 
not germane to, nor authorized in, 
proceeding for reduction of execu- 
tor*s compensation, does not preclude 
appeal therefrom.—In re Mann's Es¬ 
tate, 225 N.W. 261, 208 Iowa 1193. 
Motion in arrest 

Order suspending executor and ap¬ 
pointing administrator pendente lite 
was appealable as "final Judgment," 
although motion in arrest was not 
passed on.—In re Roff’s Estate, 60 S. 
W.2d 166, 226 Mo.App. 1208, trans¬ 
ferred, see PM elds v. Luck, 84 S.W. 
2d 710, 827 Mo. 113. 

Oertiorarl not only remedy 
Under some statutes, an appeal lies 
to the superior court from an order 
of the court of ordinary dismissing a 
petition to remove an administrator 
and revoke his letters of administra¬ 
tion, certiorari not being the only 
remedy.—Wells v. Chambers, 111 S.E. 
677, 28 Ga.App. 429. 

Supersedeas* revidr. or prohibition 
Where the lower court acted with¬ 
in its jurisdiction, its order cannot 
be successfully assailed by applies- 

1046. 


tlon for writ of supersedeas, review, 
or prohibition.—In re Bond's Estate, 
226 P. 450, 193 Cal. 482. 

Beappointment in vacation 

That purported reappointment of 
executor after will was sustained in 
contest proceedings was made in va¬ 
cation did not prevent appeal by ex¬ 
ecutor from subsequent order re¬ 
moving him.—In re Pierron’s Estate, 
Mo.App., 39 S.W.2d 468. 

Approval of bond 
District court's approval of bond, 
tendered by executor appealing from 
probate court order of removal for 
failure to give bond, did not affect 
rights of executor.—In re Dennis* Es¬ 
tate, 68 P.2d 1083, 146 Kan. 121, ap¬ 
peal dismissed Keach v. McDonald. 68 
S.Ct. 147, 302 U.S. 647, 82 I«.Ed. 602. 

Orders not appealable 

(1) Order requiring executor to 
give bond within fixed time, remov¬ 
ing him if he failed to do so and 
directing him to make final settle¬ 
ment is not appealable.—Gordy v. 
King, 164 So. 626, 228 Ala. 582. 

(2) Refusal of permission to amend 
a petition to remove an administra¬ 
tor has been held discretionary and 
not appealable.—Appier v. Merryman, 
47 A. 1026, 91 Md. 706. 

75. Cal—In re Moore, 9 P. 816. 68 
Cal. 894. 

N.T.—Rogers v. Hosack, 18 Wend. 
819. 

8 C.J. p 671 note 47 [b] (2). (4). 



38 C.J.S 


EXECUTORS AND ADMINISTRATORS 


provisions.7^ Thus, the appeal must be taken with¬ 
in the time allowed by statute,and proper notices 
must be served.^* 

Questions not raised in lower court. Where a 
question was not raised in the lower court, it has 
been held that it could not be considered in the ap¬ 
pellate court,and where no exception was taken 
in the court below by an administrator to an order 
removing him, he must be deemed on appeal by 
him to have acquiesced therein.^^ 

Parties. The county judge and county clerk are 
not proper parties to an appeal from an order re¬ 
moving an administrator,*! and on appeal from an 
order directing an administrator to file a new bond, 
and removing him from his office for failure to do 
so, the estate, being uninterested, is not a proper 
party.** 

Record. The evidence offered to the court below 
ought to be shown on the record,** and a finding of 
the court, raised only by an affidavit of counsel, was 
held not reviewable in the absence of a complete 
record.*^ However, under a statute providing that 
in proceedings for the removal of an administrator 
the petition and answer must be in writing, a record 
on appeal is properly authenticated, although the pe¬ 
tition, answer, and order are not incorporated in 
the bill of exceptions, where the same are in the 
record certified to by the clerk.** 
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Effect of appeal. The authority of a representa¬ 
tive is suspended, pending the appeal,*® and he is 
not authorized to proceed with the administration,*^ 
even though he has given an appeal bond ;** but he 
is merely suspended from office and no general ad¬ 
ministrator can be appointed in his stead, but a spe¬ 
cial one only.** However, while it has also been 
held that a representative was without authority 
to act until he perfected an appeal from the order 
removing him,** it has been held under some stat¬ 
utes that where appellant does nothing to stay the 
order pending the appeal, the lower court can ap¬ 
point a new representative,*! and such order ap¬ 
pointing a new representative is valid until the or¬ 
der removing the prior representative is reversed.** 
On the other hand there can be no suspensive appeal 
from a judgment refusing to remove an executor.** 

An appeal bond is sometimes required on appeal 
from an order removing an administrator,*^ and 
such bond must comply with applicable statutory 
provisions.** However, the failure to file a proper 
bond on time may be waived.*® 

Hearing on appeal. In some jurisdictions, an ap¬ 
peal from a proceeding for the removal of an ex¬ 
ecutor or administrator is heard on matters of law 
and legal inference,*7 and under some statutes, the 
proceedings in the appellate court arc handled as a 
trial de novo,** and where the appellate court, on 


70. Ohio.—In re Hornyak’s Estate. 14 
N.E.2d 6, 133 Ohio St. 416, revers¬ 
ing, App., 31 N.E.2d 145. 

77. D.C.—Perry v. Wilson, 48 F.2d 
1021, 60 APP.D.C. 109. 

23 C.J. p 1123 note 36. 

78. PsMoa not a xiartj 

Minor residuary legatee’s guardian, 
not party to proceeding for reduction 
of «xecutor’8 compensation, need not 
be served with notice of appeal from 
Older therein removing executors, al¬ 
though prayed by him in a pending 
proceeding.—In re Mann's Estate. 225 
N.W. 261, 208 Iowa 1193. 

79. Cal.—In re Bauer's Estate, 24$ 
P. 607. 199 Cal. 98. 

Utah.—In re Bogert's Estate, 290 P. 
947, 76 Utah 666. 

80. Ind.—Ex parte Simpson, 66 Ind. 
416. 

23 C.J. p 1123 note 37. 

81. Ill.—Witter V. Witter, 66 Ill.App. 
335. 

88. Ind.—Moore v. Bankers' Surety 
Co.. 73 N.E. 607, 34 Ind.App. 633. 
88. Ala.—Flora v. Mennlce, 12 AUu 
836. 

Iowa.—In re Moore, 72 N.W. 674, 108 
Iowa 474. 

8i. Iowa.—In re Donlon's Estate, 
206 N.W. 674, 201 Iowa 1021. 

88. Gal.—In re Healy's Estate, 66 


P. 176, 6 Cal.Unrep.Cas. 780, re¬ 
versed on other grounds 70 P. 455, 
137 Cal. 474. 

88. La.—Succession of Esteves, 163 
So. 99. 183 La, 274. 

Nev—In re Pedroli’s Estate, 221 P. 
241, 47 Nev. 313, 31 A.L.R. 841. re¬ 
hearing denied 224 P. 807, 47 Nev. 
313, 31 A.L.R. 841. 

23 C.J. p 1123 note 42. 

Notice lasuftoleat 
Notice of appeal, filed by adminis¬ 
trator, from order of removal direct¬ 
ing him to turn over assets to an¬ 
other administrator, no appeal bond 
or undertaking being filed, was insuffi¬ 
cient, under the statute to stay exe¬ 
cution of such order, and application 
for supersedeas, and prohibition, 
should be denied.—In re Bond's Es¬ 
tate, 226 P. 460, 193 Cal. 482. 

87. Ga.—Walker v. Maddox-Rucker 
Banking Co., 23 S.E. 897, 97 Ga. 
386. 

88. Ga.—^Walker v. Maddox-Rucker 
Banking Co., supra. 

89. N.J.—In re Marsh's Estate, 
Prerog., 66 A. 299. 

23 C.J. p 1123 note 46. 

9a Tex.—Felton v. Birchfield, Civ. 
App., 110 S.W.2d 1022, error dis¬ 
missed. 


91. Iowa.—In re Mann's Estate, 251 
N.W. 83, 217 Iowa 1134. 

9a Iowa.—^In re Mann’s Estate, su¬ 
pra. 

93. La.—Platz’s Succession, 47 So. 
119, 122 La. 14. 

N.J.—In re Marsh's Estate, Prerog., 
55 A. 299. 

23 C.J. p 1123 note 48. 

94. Ohio.—In re Hornyak’s Estate, 
14 N.E.2d 5, 133 Ohio St. 416, re¬ 
versing, App., 31 N.E.2d 145. 

23 C.J. P 1123 note 49. 

95. Tex.—Felton v. Birchfield, Civ. 
App., 110 S.W.2d 1022, error dis¬ 
missed. 

9a 111.—Repole’s Estate v. Arkema, 
5 N.E.2d 614, 287 Ill.App. 633. 

97. N.C.—Jones v. Palmer, 2 S.E.2d 
850. 216 N.C. 696. 

9a Ill.—Repole’s Estate v. Arkema, 
5 N.E 2d 614, 287 Ill.App. 633. 

Kan.—In re Dennis’ Estate, 68 P.2d 
1083. 146 Kan. 121, appeal dismiss¬ 
ed Keach v. McDonald, 68 S.Ct, 147, 
302 U.S. 647, 82 L.Ed. 602. 

Mo.—In re Pierron’s Estate, App., 39 
S.W.2d 458. 

Bsfareaos to tako tMtimony 

Under a statute providing that 
when an appeal is taken on the facts 
the appellate court has the same 
power to decide questions of fact 


1047 



EXECUTORS AND ADMINISTRATORS 


83 C.J. S. 


§ 91 

appeal from the probate court on petition to remove 
an administrator, refused requested findings, and 
failed to make any findings of its own motion, there 
was a mistrial.®* The judge, in his discretion, may 
direct issues of fact to be tried to a jury,^ and under 
some statutes, the discretion the law vests in the or¬ 
dinary is to be exercised by the jury on appeal.® 
While the appellate court will consider matters nec¬ 
essary to a determination of the appeal,® ,and may 
review all matters duly contested in the lower 
court,^ the appellate court has been held not to have 
any general jurisdiction over the estate,® but ob¬ 
tains jurisdiction only of the question or issue orig¬ 
inally presented to the lower court.® 

Questions which could be determined only in a 
suit in equity, and were not within the jurisdiction 
of the lower court, are not within the jurisdiction 
of the appellate court on appeal.'^ Whether a find¬ 
ing and order constituted an adjudication of a rep¬ 


resentative's personaMiability to the estate need not 
be discussed in the absence of a formal judgment 
against the representative,® and the court will not 
pass on questions where the persons interested 
therein are not parties.® 

Presumptions. The usual presumptions will be 
indulged on appeals from proceedings for the re¬ 
moval of an executor or administrator.^® 

Disposition of cause. An appellate court is dis¬ 
inclined to interfere with the action taken by the 
probate court in the matter of the removal of an 
executor or administrator unless positive error or 
gross abuse of discretion is shown and the find¬ 
ings of the lower court have been held binding on 
the appellate court where they are supported by the 
evidence,^® for, although the appellate court has a 
duty to examine evidence and decide the case on its 
own judgment, it will not reverse the decree unless 
plainly wrong where it rests on observation of wit- 


which the surrogate had. and it may. I 
in ItB discretion, receive further tes¬ 
timony or documentary evidence and 
appoint a referee, where, on appeal 
from an order for the removal of an 
executor on the ground that he was 
indebted to the estate in large 
amount, which he did not include in 
the Inventory, the executor claimed 
that this question was not litigated 
and that he had in fact paid the in¬ 
debtedness, the cause will be re¬ 
ferred to take testimony on that 
question.—Matter of Burr, 101 N.T.S. 
776, 116 App.Dlv. 618. 

99> Minn.—Boston First Xat. Bank 
v. Towle. 137 N.W. 291, 118 Minn. 
514. 

1. N.C.—In re Battle, 74 6.K 28. 
168 N.C. 388. 

2. Ga.—Stanley v. Spell, 166 S.E, 
669. 146 Ga.App. 91. 

Question for Jury 
In proceeding to remove adminis¬ 
trator for failure to file correct In¬ 
ventory and appraisement and be¬ 
cause administrator’s personal inter¬ 
ests conflicted with those of estate, 
administrator’s fltness was held for 
Jury, notwithstanding controversy 
between heirs and administrator re¬ 
garding whether certain property was 
administrator’s or part of estate.— 
Stanley v. Spell, supra. 

8* Cal.—In re Sherman’s Estate, 66 
P.Sd 280, 6 Cal.2d 730. 

Oxdsr MBOviatf oosKscutos 

Where proceedings by executrix for 
removal of executor had become final 
by court’s order removing executor, 
such order would be considered on 
appeal from order removing execu¬ 
trix In same proceeding, as support- 
mg executrix’ action matter of 
law.—Zn re Sherman's Estate, supra. 


4. U.S.—Tallman v. Ladd, C.C.A.W. 

Va.. 5 F.2d 682. j 

6. Ill.—In re Graney’s Will. 245 Ill. 
App. 407. 

Aooouutiiig 

Where the probate court overruled 
an application to remove relator as 
administrator and to appoint L, on 
appeal the circuit court had Jurisdic¬ 
tion to remove relator and appoint I«, 
instead of merely reversing the pro¬ 
bate court’s Judgment, but it had no 
authority to require an accounting 
and fix the administrator’s bond as 
ordered by mandate of the court of 
appeals.—State ex rel. Burns v. 
Woolfolk, 262 S.W. 346, 803 Mo. 689. 

6. Tex.—Coombes v. Bush, 16 S.W.2d 
602. 118 Tex. 386. 

jTo mors power than lower oonrt 
On appeal from county court’s re¬ 
fusal to remove administratrix, cir¬ 
cuit court has no more power of re¬ 
moval than county court had.—In re 
Graney’s Will, 245 Ill.App. 407. 
nmulry not extended 
On appeal from a decree removing 
an administrator for failure to bring 
suit to set aside an alleged fraudu¬ 
lent conveyance of deceased, the In¬ 
quiry should not be extended further 
than to determine whether there was 
reasonable ground for belief that the 
conveyance was fraudulent.—Mc- 
Cluskey’s Appeal, 100 A. 977, 116 Me. 
212 . 

7. Or.—^In re. Elder’s Estate, 88 P.2d 
477, 160 Or. Ill, 119 A.L.R. 802. 

8. Iowa.—In re Donlon’s Estate, 206 
N.W. 674, 201 Iowa 1081. 

9. Md.—Tsaraclia v. Characklla, 3 
A.2d 726, 176 Md. 28. 

10. avldoBoa to vnpport ftadiago 
The appellate court will presume 

that the lower cOurt%' findings were 
based on suffleient evidence where 
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they are not questioned on that 
ground.—Barth v. Platt, 78 P.2d 996, 
52 Ariz. 38. 

11. Colo.—In re Smith's Estate, 256 
P. 986, 81 Colo. 411. 

Fla.—Henderson v. Ewell, 149 So. 
872, 111 Fla. 324, citing Oozpns 
ynzis. 

Ind.—Haughey v. Haughey, 127 N.E. 

454, 73 Ind.App. 318. 

Iowa.—In re Lininger’s Estate, 297 
N.W. 310—In re Myers* Estate, 294 
N.W. 236, 229 Iowa 170. 

N.C.—Jones v. Palmer, 2 S.E.2d 860, 
215 N.C. 696. 

Ohio.—In re Fiebig’s Estate, 22 N.E. 

2d 288, 61 Ohio App. 40. 

Okl.—Batchelder v. Knecttle, 66 P.2d 
919, 179 Okl. 484. 

Or.—In re Faulkner’s Estate, 66 P.2d 
1046, 166 Or. 23. 

Pa.—In re Fleming’s Estate, 6 A.2d 
599, 136 Pa.Super. 423. 

Utah.—In re Bogert's Estate, 290 P. 
947. 76 Utah 666. 

Wash.—In re Wood's Estate, 100 P. 
2d 397, 3 Wash.2d 308—In re 

Wolfe's Estate, 67 r.2d 1066, 186 
Wash. 216. 

23 C.J. p 1124 note 54, 

18. Pa.—In re Fleming’s Estate, 6 
A.2d 599, 136 Pa.Super. 423. 

Oonslstsnt with svidsnoe 

On appeal to prerogative court 
from decree of orphans’ court remov¬ 
ing coexecutrix on ground of bad 
faith and abuse of trust, great 
weight would be given to findings of 
fact by orphans* court Judge, but 
prerogative court had power and 
duty to ascertain, by full investiga¬ 
tion and analysis of evidence what 
the facts >rere, and whether general 
finding was consistent therewith.— 
Appeal of Schlmmel, 4 A.2d 382, 126 
N.J.Eq. 88, affirming In re Roeben’a 
Will. 197 A. 263, 128 N.J.Eq. 813. 
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nesses who have testified orally.^® Although, where 
the lower court has erroneously removed an execu¬ 
tor on one ground, the appellate court cannot, on 
error, sustain the order because it is shown by the 
evidence to be justified on other grounds,^^ ordi¬ 
narily the court will not reverse because of error 
not prejudicial to the complaining party,nor be¬ 
cause of invited error,and the failure of the low¬ 
er court to find facts is immaterial where on such 
facts as might have been found the appellate court 
could find no abuse of discretion.!*^ Also, where 
there is serious doubt whether appointment of a new 
representative will be of any value because admin¬ 
istration is almost completed, the appellate court 
will not reverse an order refusing to remove the 
representative.!® 

It has been held that the appellate court may re¬ 
mand the proceeding or retain it for such orders as 
it deems best.!® 


k. Costs 

Cotte ars ordinarily regulated by statute, and In do- 
tarmlnlng the question of making an allowanoe to a 
representative for expenses In successfully contesting a 
proceeding to remove him the question Is whether his 
conduct was such as reasonably to Justify the Institution 
of the proceeding. 

The right to costs in proceedings to remove an 
executor or administrator is ordinarily regulated by 
statute, and general rules are applied in determining 
the right thereto.®® The costs of proceedings to re¬ 
move should not be allowed against the estate when 
the application is made by persons having no right 
to apply,®! and, when the charges on which removal 
is asked are not sustained, costs should not be al¬ 
lowed to both parties against the estate.®® A rep¬ 
resentative has been personally charged with the 
costs of proceedings to remove him when it was 
apparent that he was not a fit person to be execu¬ 
tor or administrator,®® but it has been held improp- 


13. Massi.—Comstock v. Bowles, 8 
N.K2d 817, 296 Mass. 250. 

14. Md.—Kerby v. Peters, 190 A. 
.511, 172 Md. 1. 

23 C.J. p 1124 note 65. 

BcmovCl of administratrix of class 
first entitled to appointment In pro- 
ooedlngr by decedent’s heirs could not 
be upheld on ground proceeding was 
one for appointment of coadministra¬ 
tors, where administratrix* letters 
had not been properly revoked, since 
appointment of coadministrators 
could only be made with consent of 
person first entitled, and, where a 
class is first entitled, one selected 
by court is person first entitled.— 
Kerby v. Peters, supra. 

15. Kan.—Kachelman v. Kachel- 

man's Estate, 33 P.2d 947, 140 Kan. 
115. 

N.J.—In re Roeben’s Will, 197 A, *263, 
123 N.J.Eq. 313. affirmed Appeal of 
Schimmel. 4 A.2d 382, 126 N.J.Eq. 
88 . 

Utah.—In re Bogert’s Estate, 290 P. 

947, 76 Utah 566. 

AdmlBsloa of avldsaoa 

Court will not reverse judgment in 
case tried by court removing defend¬ 
ant as administrator, because of ad¬ 
mission of inadmissible evidence con¬ 
sisting of plaintiff's exceptions and 
objections urged by plaintiff to ac¬ 
counts of defendant, where there was 
evidence supporting judgment.—Fer¬ 
guson V. Ferguson, Tex.Civ.App., 11 
S.W.2d 214, affirmed, Com.App., 23 
S.W.2d 678. 

16. Utah.—In re Bogert’s Estate, 
290 P. 947, 76 Utah 666. 

Theory lx lower ooxrt 

\Vhere the parties unite in trying 
a cose on the theory that a particu¬ 
lar matter is wlUiin the issues, that 
theory cannot be rejected on appeal. 


—In re McCabe’s Estate. 4 A.2d 2, 
126 N.J.Eq. 278. 

17. NC.—Jones v. Palmer. 2 S.E.2d 
860, 215 N.C. 696. 

18. N.C.—Jones v. Palmer, supra. 

19. N.C.—In re Wright’s Estate, 168 
S.E. 192, 200 N.C. 620. 

Appointing receiver 

Superior court Judge’s order ap¬ 
pointing receiver to settle estate un¬ 
der Judge’s supervision after affirm¬ 
ing clerk’s order removing executors 
was held not error, as a proceeding 
before clerk to remove executors, 
consolidated, without objection with 
action to construe family agreement, 
may be regarded as motion in civil 
action for purpose of superior 
Judge’s Jurisdiction on appeal.—In re 
Wright's Estate, supra. 

Appointing snhstitnto 

(1) The appellate court may re¬ 
move the representative and substi¬ 
tute another in his place. 

Mo.—State ex rel. Burns v. Wool- 
folk. 262 S.W. 346, 308 Mo. 689. 
W.Va.—Tramel v. Stafford, 83 S.E. 
299, 76 W.Va. 98. 

(2) In an early case it was held 
that the appellate court does not 
acquire Jurisdiction to appoint or re¬ 
move, but if a removal is necessary, 
it must, after determining the ques¬ 
tion presented by the record, issue a 
procedendo to the probate court re¬ 
quiring it to appoint some proper 
person to administer the estate.— 
Pearce v. Lovinier, 71 N.C. 248. 

9a Wis.—In re Leonard’s Will. 230 
N.W. 716, 202 Wis. 17. 83 A.L.R. 
712. 

Bemaindennaa were held not en¬ 
titled under statute to attorney’s 
fees and expenditures incurred in 
suit for removal of executor.—In re 
Leonard’s Will, supra. 
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Apportioning costs 

In equity suit to require executor 
to give bond or be removed as execu¬ 
tor, trial judge did not abuse discre¬ 
tion in taxing auditor's fee partly 
against plaintiffs.—Hicks v. Atlanta 
Trust Co., 200 S.E. 301. 187 Ga. 314. 
Petitioning ooexeentor 

Where an executor joined with 
beneficiaries of the will in petition¬ 
ing for the removal of the other 
executor, it was improper to award 
a counsel fee to the petitioning exe¬ 
cutor, on denial of the petition, even 
though the petition was reasonably 
founded, the petitioning executor’s 
prosecution of the petition in such 
case being a duty Imposed on him as 
executor, for which he could not 
charge or be allowed compensation, 
and the statute being applicable only 
to cases of settlement of account, 
and not to such litigation.—Hauser 
v. Hauser. 114 A. 244, 92 N.J.Eq. 616. 
Costs on appeal 

The allowance by prerogative 
court of counsel fees on appeal to 
that court from decree of orphans’ 
court removing executrixes from 
their office and ordering that letters 
of substitutionary administration on 
the estate be granted to a third per¬ 
son was unauthorised.—In re Mc¬ 
Cabe’s Estate, 4 A.2d 2, 126 N.J.Eq. 
278. 

91. N.Y.—Shook v. Shook, 19 Barb. 
663. 

93. N.Y.—Matter of Engelbrecht, 44 
N.Y.S. 661, 16 App.Div. 541. 

83. U.S.—Burke v. Canfield, App.D. 
C.. 121 F.2d 877. 

N.Y.—Matter of Stanton, 2 N.Y.S. 

842, 1 Conn.Surr. 108. 

Attsmpt to pnrohass property 
Where executrix and her slater 
were equally interested in net amount 
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er to settle costs on an executor where the court 
found no justification for removing him, notwith¬ 
standing it also found reasonable cause for insti¬ 
tuting the proceeding.^* Where proceedings to re¬ 
move an executor or administrator are successfully 
resisted, the court in some jurisdictions may allow 
reasonable counsel fees to the representative out of 
the estate,26 and, in determining the question of 
making an allowance to an administrator for costs 
and expenses in contesting a proceeding to remove 
him, the question is whether his conduct was such 
as reasonably to justify the institution of the pro- 
ceeding.26 

1. Renewal of Motion 

The doctrine of ree Judicata haa been held not to 
have atrict application to proceedinga to remove an ex¬ 
ecutor or edminlatrator. 

It has been held that a petition for the removal 
of an administrator is merely a motion, which may 
be renewed on the same state of facts by leave of 
court, the doctrine of res judicata not having strict 
application.27 On mandamus to require trial of a 
proceeding to remove a representative, a former re¬ 
moval proceeding set up in bar would be ignored, 
where the grounds thereof did not sufficiently ap- 

pear.28 

§ 92. — Operation and Effect 

After removal, an adminiatrator or executor haa no 
right to do anything further with reapect to administra¬ 
tion of the estate except to settle his accounts and turn 
over the property of the estate to his successor. 


The removal of an executor or administrator de¬ 
prives him of the right to do anything further with 
respect to the administration or settlement of the 
estate.26 He should settle his accounts in court and 
turn over the estate in suitable condition to his 
successor or to the court without delay, and the 
court has jurisdiction to compel him to do so.*® 
Even though the removed representative has a claim 
against the estate, he cannot retain the amount 
thereof where it does not then appear that the es¬ 
tate is clearly solvent.*^ 

On the removal of a residmry legatee from the 
office of executor, the title to the property of the 
testator undisposed of reverts to the estate, and be¬ 
comes vested in the administrator de bonis non.* 2 

A judgment rendered against a representative aft¬ 
er his removal cannot bind the estate or have any 
validity as evidencing the existence of a claim 
against the estate,** but it will bind the representa¬ 
tive personally notwithstanding his removal.** 

Removal of one of several representatives. The 
statutes sometimes permit the court, in case of re¬ 
moval of one of several representatives, to deter¬ 
mine, according as it deems necessary, whether a 
successor to the removed representative shall be ap¬ 
pointed or the remaining representative shall be per¬ 
mitted to complete the administration alone.** In 
the absence of a provision for substitution in the 
will, it has been held that the coexecutor must com- 


to be distributed in the estate and ex¬ 
ecutrix’ attempted purchase of farm 
Justified her removal and appoint¬ 
ment of an administrator with will 
annexed, costs in proceeding: for re¬ 
moval of executrix were taxed to 
executrix in her individual capacity. 
—In re Lininger’s Estate, Iowa, 297 
N.W. 310. 

M. N.J.—Hauser v. Hauser, 114 A. 
244, 92 N.J.Eq. 616. 

85. Colo.—Tuckerman v. Currier, 
129 P. 210, 64 Colo. 26, Ann.Ca8. 
1914C 599. 

Md.>-Bates v. Revell, 82 A. 986, 116 
Md. 691. 

N. Y.—-Matter of Boyer, 106 N.T.S. 
867, 64 Misc. 182. 

86. Ind.—Scott v. Smith, 86 N.E. 
774, 171 Ind. 458. 

Tex—Ogden v. Shropshire & Adkins, 
Civ.App., 87 S.W.2d 249, error re¬ 
fused. 

0ood faith launatsrlal 
Where executrix asserted owner¬ 
ship of testatrix’ bank account, exe¬ 
cutrix was no longer In proper posi¬ 
tion to administer estate and it was 
then her duty to resign, and the ex¬ 
pense which she Incurred in resist¬ 
ing removal proceedings was not 


for benefit of estate, but in the fur¬ 
therance of her personal interests so 
that she was not entitled to an al¬ 
lowance thereof on final accounting, 
notwithstanding county court im¬ 
properly refused to remove execu¬ 
trix and her alleged good faith in 
asserting ownership of testatrix’ 
bank account and in resisting remov¬ 
al as executrix was immaterial.—^In 
re Elder’s Estate, 101 P.2d 412, 164 
Or. 347. 

87. Me.—^McClu8key*s Appeal, 100 A. 
977, 116 Me. 212. 

Conclusiveness as to other matters 
see supra, subdivision h of this 
section. 

In sustslnlag ooxolnstoa dsaytag 
removal, appellate court would not 
make findings of fact and conclu¬ 
sions of law effective for any other 
purpose than appeal and they do not 
constitute res Judicata in any future 
proceeding.—Jones v. Palmer, 2 S.E. 
2d 850, 216 N.C. 696. 

8a Wash.—'State v. Superior Court, 
262 P. 932, 142 Wash. 800. 

86 , Mass.—Bums v. Hovey, 186 N.E. 
246, 242 Mass. 368. 

losd 


Mo.—^Williams v. People’s Bank of 
Springfield, App., 257 S.W. 192. 
Nev.—In re Pedroli’s Estate, 221 P. 
241, 47 Nev. 813, 31 AL.R. 841. re¬ 
hearing denied 224 P. 807, 47 Nev. 
313, 31 A.L.R. 841. 

Teas—Felton v. Birchfleld, Civ.App., 
110 S.W.2d 1022, error dismissed— 
Richardson v. McCloskey, Civ.App., 
261 S.W. 801, reversed on other 
grounds, Com.App., 276 S.W. 680. 

23 C.J, p 1126 note 64. 

sa Mass.—Burns v. Hovey. 186 N.E. 

246, 242 Mass. 363. 

Mo.—Williams v. People’s Bank of 
Springfield, App., 267 S.W. 192. 

23 C.J. p 1126 note 66. 

31* N.J.—Middleton v. Carter, 68 A. 
763, 73 N.J.Eq. 624. affirmed 71 A. 
1184, 74 N.J.Eq. 868. 

aa Mich.—^Lafferty v. People's Sav. 
Bank, 43 N.W. 84, 76 Mich. 85. 

aa Mass.—Troy Nat. Bank v. SUn- 
ton, 116 Mass. 436. 

23 C.J. p 1125 note 68. 

34. Ala.—Olbbs v. Hodge, 65 Ala. 

866 . 

38. Utah.—Farnsworth y. Hatch, 
161 P. 687, 47 UUh €2. 

28 aj. p 1125 nets 70. 
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plete administration on removal of one of the ex¬ 
ecutors.** 

§ 93. -Collateral Attack on Removal 

An order removing en executor or edminietretor can¬ 
not be collaterally attacked. 

An order of removal cannot be collaterally at¬ 
tacked,^7 and this has been held to be true even 
though the decree states a reason for the discharge 
which is not a cause therefor under the statute.^* 

§ 94. — Proceedings for Reinstatement 

A rapraaentative will not ba rainatatad whara tha avl- 


ADMINiaTBATORB § 97 

danea Is inaufSciant to show that ramoval did nat ra- 
ault from hla own nagllganca. 

Where an administrator was removed without 
notice for failure to file an inventory, and at a sub¬ 
sequent term the administrator petitioned for rein¬ 
statement, alleging that the inventory had been 
found in the clerk's office, but the evidence failed to 
show that, on a motion for reinstatement, he had 
shown such fact to ths court, or on appeal to the 
district court had proved that the inventory had been 
filed in time, this was held insufficient to show that 
the removal of the administrator did not result from 
his own negligence, either from failing to file the 
inventory or to present the facts to the court suffi¬ 
ciently to prevent the judgment complained of.®* 


ni. ASSETS 


§ 95. What Are Assets in General 

‘‘Attetc*’ Is a term used to designate such property of 
a decedent's estate as may be charged with the obliga¬ 
tions which his representative must discharge. 

The word “assets,” is used to designate such prop¬ 
erty belonging to the estate of a deceased person as 
may rightfully be charged with the obligations which 
his executor or administrator is bound to dis¬ 
charge.^® 

The term *^bona notabilia** means notable goods 
or property worthy of notice, or of sufficient value 
to be accounted for.*^ 

§ 96. Legal and Equitable Assets Distin¬ 
guished 

Legal assets of an estate are those which a creditor 
can reach In a court of law, while equitable assets are 
those which a creditor can subject to his claim only by 
resorting to a court of equity. The distinction is rare¬ 
ly enforced. 

A distinction has been drawn, particularly in the 
English law of administration, between legal and 
equitable assets of an estate, legal assets being those 
which a creditor may subject to his claim in a court 
of law, and equitable assets being those which a 


creditor can subject to his claim only by resorting 
to a court of equity.^® The point of the distinction 
was that with regard to the legal assets certain rules 
of preference or priority among creditors were 
clearly established, but equity disapproved of those 
rules and ranked all debts alike, whether founded in 
specialty or simple contract, and hence the distinc¬ 
tion between legal and equitable assets was impor¬ 
tant in determining rights of creditors among them¬ 
selves.^® In the United States, however, the dis¬ 
tinction between legal and equitable assets is rarely 
enforced, the old rules of priority among creditors 
having been altered by suitable enactments and gen¬ 
eral rules providing the order in which creditors 
shall be entitled to share in all assets of the estate 
regardless of whether they might be strictly termed 
legal or equitable.*^ 

§ 97. Personal Property in General 

Personal property owned by decedent at the time of 
his death goes primarily to his personal representative as 

assets. 

The personalty of deceased goes primarily to the 
executor or administrator as assets rather than to the 


38. Ala.—Amos v. Toolen, 16S So. 
687, 232 Ala. 687. 

37. Ill.—Frothingham v. Petty, 64 
N.B. 270. 197 Ill. 418. 

23 C.J. p 1125 note 71. 

38. Minn.—Simpson v. Cook, 24 
Minn. 180. 

38. Tex.—Ruenbuhl v. HefCron, Civ. 
App., 88 S.W. 1028. 

40. X7.S.—Tapp V. Stuart, D.C.Okl., 
6 F.Supp. 677, 678, quoting Oorpw 
Jniis. 

Okl.—^In re Carter's Estate, 240 P. 


727, 113 Okl. 182—Sandlin v. Bark¬ 
er. 218 P. 619, 95 Okl. 113. 

23 C.J. p 1126 note 74—6 C.J. p 825 
note 34-p 826 note 38. 

"Estate" defined see supra 8 3. 
Property subject to administration 
see supra f 8. 

Assets la htmA” for which an exe¬ 
cutor or other trustee is chargeable 
are property which come to the exe¬ 
cutor or trustee at once for the pur¬ 
pose of satisfying claims against 
him as such.—^Bragdon v. Smith, 12 
A.2d 666, 136 Me. 474. 

41. Ga.—^Neal v. Boykin, 64 S.B. 480, 
182 Ga. 400. 


Necessity for administration of small 
estates see supra 8 6. 

48. Tenn.—Agee v. Saunders, 167 S. 
W. 64. 127 Tenn. 680, 46 UR.A., 
N.S.. 788. 

23 C.J. p 1126 note 77—36 C.J. p 976 
note 89—6 C.J. p 825 note 34 [d] 
( 2 ). 

43. U.S.—Backhouse v. Patton, Va., 
6 Pet. 160, 8 L.Bd. 82. 

23 C.J. p 1127 note 78. 

44. Mo.—^Titterington v. Hooker, 68 
Mo. 693. 

23 C.J. p 1127 note 79. 

Classiftcation and priorities of debts 
see infia 81 468-^61. 
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heir,and this has been held to be true even though 
there are no debts,and even though one claiming 
the personalty is the sole distributee.^*^ The person¬ 
al assets to which the administrator becomes enti¬ 
tled consist only of property which was owned by 
decedent or to which he had a right of action, either 
legal or equitable, in his lifetime and at his death.^^ 

Enumeration of assets. The executor or admin¬ 
istrator becomes entitled to all corporeal personal 
property or things in possession and visible and tan¬ 


gible,such as cash,^^ household provisioos, if of 
appreciable value,furniture,personal effects,®* 
wearing apparel, where no rights of husband, wid¬ 
ow, or ohildren arc involved,®^ jcwelty,®® and stand¬ 
ing timber specifically reserved in a bill of sale.®* 

The representative also becomes entitled to in¬ 
corporeal or intangible property, whether evidenced 
by any written instrument or not,®^ such as corpo¬ 
rate stock,®® municipal or other corporate sccuri- 


4a. U.S.—Small v. Frick. D.C.S.C.. 
40 F.Supp. 778. 

Ala.—Stramler v. Holman, 173 So. 
'377, 234 Ala. 36—Awbrey v. Estes. 
112 So. 529, 216 Ala. 66. 

Ind.—Smith v. Massie. 179 N.E. 20. 
93 Ind.App. 682. 

Miss.—Gldden v. Gidden, 167 So. 78‘5. 
176 Miss. 98. 

Mo.—^Wass V. Hammontree, 77 S.W. 

2d 1006, 1010. eltingr Corpus Juris. 
N.Y.—In re Van Zandt’a Estate, 25‘5 
N.Y.S. 359. 142 Misc. 663. 

17.0.—Linker v. Linker, 196 S.E. 329, 
213 N.C. 861—Price v. Askins. 194 
S.E. 284. 212 N.C. 58.3. 

Okl.—^State ex rel. Heirdon v. Mar¬ 
shall County Court, 81 P.2d 488, 
188 Okl. 274. 

Va.—Broaddus v. Broaddus, 130 S.E. 
794, 144 Va. 727—Strader v. Met¬ 
ropolitan Life Ins. Co., 105 S.E. 
74. 128 Va. 238. 

Wash.—Collins v. Northwest Cas¬ 
ualty Co., 39 P.2d 986. 988, 180 
Wash. 847, quoting Corpus JUils. 
23 C.J. p 1127 note 80. 

Right of heirs to personalty on death 
of deceased see Descent and Dis¬ 
tribution S9 67, 69. 

481 Iowa.—Coon v. Luce, 206 N.W. 
647. 

23 C.J. p 1127 note 81. 

47. Mass.—S. S. Pierce Co. v. Fiske, 
129 N.E. 609, 2*37 Mass. 39. 

Mo.—Adey v. Adey, 68 Mo.App, 408. 

48. TJ.S.—Kevan v. John Hancock 
Mut. Life Ins. Co., D.C.Mo., 8 P. 
Supp. 288. 

Ky.—King V. Kitchen's Ex'rs, 118 S. 

W.2d 144, 274 Ky. 157. 

Mo.—Supreme Council R. A. v. Ka- 
cer, 69 S.W. 671. 96 Mo.App. 93. 
Ohio.—Skehan v. Larkin, 179 N.E. 

425, 41 Ohio App. 86. 

23 C.J. p 1128 note 87 [d], p 1181 
note 28 [f]. 

Fsrsounl property hMd part of ss- 

tuts 

(1) Interest of tenant in common. 
—Smith V. Durkee, 254 P. 207, 121 
Or. 86. 

(3) Other property.—^Workman v. 
Harms, 232 IlLApp. 20. 

Fsisousl pxcp4v3y hsUI uot part of 

sststs 

(1) Interest in club property, 
where hy-*law provided member's in¬ 
terest vested in corporation when 


ceasing to be member.—In re Colum¬ 
bia Club, 92 Pa.Super. 198. 

(2) Money pledged to protect es¬ 
tate.—Ryan V. Stagg, 298 P. 3'53, 89 
Mont. 390. 

(3) Undisbursed balance of build¬ 
ing loan as against mechanics' lien 
claimants.—Smith v. Anglo^allfor- 
nia Trust Co., 271 P. '898, 205 Cal. 
496. 

(4) Other property. 

Ill.—Werkman v. Harms, 232 Ill. 
App. 20. 

Mich.—Fletcher ▼. Fletcher. 182 N. 
W. 1. 214 Mich. 12. 

Minn.—In re Alms* Estate, 190 N.W. 
253. 153 Minn. 256. 

N.Y,—In re Mlideborger's Will, 204 
N.y.S. 881, 122 Misc. 743. affirmed 
209 N.Y.S. 649. 212 App.DIv. 727. 
Or.—In re Edwards* Estate, 14 P.2d 
274, 140 Or. 431. 

Oondltiou of propsziy 
An article which Is in existence 
and owned by a testator at the time 
of his death is received by the suc¬ 
cessor to its title in the same condi¬ 
tion as that in which it existed at 
time of the death.—^In re HUpert's 
Estate, 300 N.Y.S. 886, 165 Misc. 430. 
Ibsgal papsrs la possssstou of attor. 
uey 

On death of attorney, papers as to 
which no proceeding was pending at 
time of attorney’s death and which 
were found in attorney’s flies should 
be delivered to former clients by ex¬ 
ecutrix of attorney.—^Jn re Trybom's 
Estate, 6 N.Y.S.2d 29, 168 Misc. 484. 

48, Ill.—Phoebe v. Jay, 1 111. 268. 
23 C.J. p 1128 notes 87, 97. 

AhiUty to ssouvs possssstou 
"All the chattels of the deceased, 
wherever situated, are assets, if the 
representative, by reasonable dili¬ 
gence, conslderinj the means of the 
estate already under his control, 
might have possessed himself of 
them."—In re Frellng's Estate, 230 
N.W. 443, 445. 119 Neb. 605. 

Vsopsvty not aaasxsd as flatus# 
Where a tramroad was constructed 
on land under an agreement by 
which the material in the rpad did 
not become a flxture, such material 
on the death of the owner of the 
land and on the failure of tlM own¬ 
er of the tramroad to remove the 
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same under circumstances working 
a forfeiture passed to his adminis¬ 
trator, and not to his heirs.—Lane v. 
Bell Lumber Co., 115 S.E. 207. 122 S. 
C. 140. 

50. Me.—Hawes ▼. Williams, 48 A. 

101, 92 Me. 483. 

23 C.J. p 1128 note 88. 

Ou oolleotlOB, money belonging to 
intestate's estate becomes part there¬ 
of.—Guttery V. Kilgore, 172 So. 627, 
233 Ala. 514. 

61« N.H.—Griswold v. Chandler, 5 
N.H. 492. 

28 C.J. p 1128 note 90. 

58. N.Y.—In re Lichtblau, 261 N.Y. 
S. 863, 146 Misc. 278. 

53. Md.—Mitchell V. Frederick. 170 
A. 783, 166 Md. 42, 92 A.L.R. 1412. 
affects of dsosassd psrsou subjsot 

to military law will be turned over 
to widow or legal representative.— 
Sturgeon v. U. S.. 60 Ct.Cl. 91. 

54. Pa.—Steen’s Estate, 1 Pa.Co. 
473. 

23 C.J. p 1128 note 92. 

55. Ind.—Cofflnberry v. Madden, 66 
N.E. 64, 30 Jnd.App. 860. 96 Am. 
S.R. 349. 

Md.—Snively y. Beavans, 1 Md. 208. 
23 C.J. p 1128 note 93. 

56. Pa.—McClintock's Appeal, 71 Pa. 
365. 

57. Mo.—WasB v. Hammontree, 77 
S.W.2d 1006, 1010, citing Corpus 
Jkrls. 

23 C.J. p 1128 note 99. 

5ft. Ark.—Rutherford v. Casey, 77 
S.W.2d 68. 190 Ark. 79. 

Ga.—Shingler v. Shingler, 192 S.E. 
824, 184 Ga. 671. 

Ky.—Fischer v. Lange. 228 S.W. 684, 
190 Ky. 699. 

Mich.—Bohnsack v. Detroit Trust 
Co.. 290 N.W. 367, 292 Mich. 167. 
N.Y.—Bailey v, Hollister, 26 N.Y. 
112—^In re Schirmer’s Will, 248 N. 
Y.S. 497, 231 App.DIv. 626. 

23 C.J. p 1128 note 1. 

Fropsrtlss of oorporatlou 

(1) "Even though . • • sub¬ 

stantially the entire stock of a cor¬ 
poration was owned by the intestate 
at his death, only such stock, and 
not the properties of the corpora¬ 
tion, passed to his estate, especially 
where ,• • • the corporation owed 
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the good will of a business, with the books, 
addresses, etc., incident thereto,*^ a seat in a stock 
exchange,^^ trade secrets,®^ and patent rights®® or 
copyrights.®® 

On the other hand, a liquor license has been held 
not an asset of the estate of the deceased licensee;®® 
nor are private letters received by decedent assets 
of his estate.®® 

§ 98. Income, Increase, and Accretions 

Personal assets of a decedent's estate include any 
income, Increase, accretions, and accessions of and to 
the personalty owned by deceased In his lifetime. 

Personal assets are not necessarily restricted to 
personalty which deceased owned in his lifetime, 
but embrace also the proper and just earnings, in¬ 
come, increase, accretions, and accessions of and to 
those assets, even after the death of decedent.®^ 

§ 99. Legacies and Distributive Shares 

Where a legatee or distributee dies before receiving 
payment, the legacy or distributive share ordinarily goes 
to hie executor or administrator. 


A legacy due one under a will without restriction, 
or the share of a residuary legatee or distributee 
in an unsettled estate, goes, on his death before re¬ 
ceiving payment, to his executor or administrator, 
as the proper representative to collect and receive 
the fund, irrespective of the persons who may finally 
inherit;®® and the same is true as to any portion 
of a legacy or distributive share remaining unpaid 
at the death of the heir or legatee,®® 

Where, however, there are no creditors of the 
heir, legatee, or distributee, and no claim of husband 
or widow to adjust, a payment directly to his next 
of kin is valid, for this accomplishes by a more 
direct method the same result as though payment 
had been made to the administrator and the fund 
distributed by him to those entitled.*^® Where a 
legatee predeceases the testator, but a lapse of the 
legacy is prevented by substitutionary provisions in 
the wilpi or by preventative statutes,^® the legacy 
goes to the person or persons designated by the tes¬ 
tator or by the statute, and not to the executor or 
administrator of the legatee; and where a legatee is 
given merely a life interest, with remainder to his 


debts.”—Shingler v. Shlngler, 193 S. 
E. 824, 823. 184 Ga. 671. 

(2) Where corporation was sub¬ 
stantially owned by decedent, its 
affairs and property are to be ad¬ 
ministered as assets of decedent’s 
estate.—Central Farmers’ Trust Co. 
V. Plnkham. 146 So. 563. 108 Fla. '353. 

(3) As between decedent’s estate 
and its distributees and creditors, 
the assets of a corporation prepon¬ 
derantly owned by decedent are those 
of his estate for all adihinistratlve 
purposes.—In re Abramowitz’ Estate. 
9 N.Y.S.2d 846, 170 Misc. 68. 

(4) For the purposes of estate ad¬ 
ministration where wholly owned 
corporations are involved, there ex¬ 
ists what is in effect an assignment 
to the executor by corporation of all 
its assets, and wholly owned cor¬ 
poration is merged into the estate 
and has to be accounted for as if 
its assets were In form as well as in 
substance estate assets.—In re 
Browning’s E.state, 16 N.Y.S.2d 841, 
172 Misc. 1088. 

B9. S.C.—Chapman v. Charleston. 9 
S.E. 591, 30 S.C. 549, 3 L.R.A. 811. 

00 . Mo.—Magee v. Pope, 112 S.W. 

2d 891. 234 Mo.App, 191. 

28 C.J. p 1129 note 7—28 C.J. p 787 
note 68. 

Oood will of partly ptncmal batU 

atM carried on by decedent termi¬ 
nates at his dbath And Is not deemed 
an asset of his estate. 

X.Y.—In re Leserman's Estate, 260 
M.Y.S. 188. 146 Misc. 667. 

Pa.—In re Baer's Estate, 88 Pa.Dlst. 


& Co. 409. 56 Montg.Co. 286, 64 
York.Leg.Rec. 127. 

XUegal buslaess has no good will 
which can pass to administrator as 
an asset.—Gouy Shong v. Chew Shee, 
150 N.E. 325, 254 Mass. 866. 

61. N.Y.—Matter of Grant, 116 N.Y. 

S. 767, 1152, 132 App.Div. 739. 

23 C.J. p 1128 note <3. 

68. Mass.—Peabody v. Norfolk, 68 
Mass. 452, 96 Am.D. 664. 

23 C.J. p 1129 note 8. 

63. U.S.—Bradley v. Dull, C.C.Pa,. 
19 F. 913. 

23 C.J. p 1129 note 9. 

64. Tenn.—Oliver v. Morgan, 10 
Helsk. 322. 

66. Mich.—Hartingh v. Bay Cir. 
Judge. 143 N.W. <585, 176 Mich. 
289, Ann.Ca8.1915B 620. 

33 C.J. p 533 note 21. 

Nature of rights conferred by liquor 
license see the C.J.S. title Intoxi¬ 
cating Liquors 55 109-114, also 33 
C.J. p 532 note 14 et seq. 

6^ N.Y.—In re Ryan's Estate, 188 
N.Y.S. 387, 115 Misc. 472. 

2'3 C.J. p 1128 note 87 [c]. 

67. U.S.—Globe Indemnity Co. v. 
Bruce, C.C.A.Okl., 81 F.2d 148, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co.. 9 F.Supp. 761, cer¬ 
tiorari denied 56 S.Ct. 591, two 
cases. 297 U.S. 716, 80 L.Ed. 1001. 

Minn.—In re RutleFs Estate, 284 N. 

W. 889, 205 Minn. 60. 

Mo.—In re Holmes* Estate, 40 S.W. 
2d 616, 619. 828 Mo: 148, citing 
Ctorpos Jozis. 

28 C.J. P 1126 note 16. 

1053 


68: Mass.—Richardson v. Warfield, 
148 N.E 141, 252 Mass. 518. 

N.J.—Hedden v. Hedden, 162 A. 114, 
10 N.J.Misc. 1017. 

N.Y.—In re Schwarzmann’s Estate, 
21 N.Y.S.2d 912, 174 Misc. 834— 
In re Link’s Will, 17 N.Y.S.2d 634. 
173 Misc. 217—In re Trent’s Es¬ 
tate, 288 N.Y.S. 928, 1-59 Misc. 823 
—In re Hoole’s Estate, J82 N.Y.S. 
657. r56 Misc. 821. 

Ohio.—Layman v. Claus, 153 N.E. 

756. 22 Ohio App. 55. 

Or.—In re McLeod’s Estate, 82 P.2d 
884. 159 Or. 687. 

W.Va.—Kennedy's Adm’r v. Kennedy, 
125 S.E. 337, 97 W.Va. 491. 

23 C.J. p 1129 note 17. 

Effect of death of distributee on 
disposition of share see Descent 
and Distribution 5 67. 

Xf legacy is ooatiageat it will fail 
on the death of the legatee prior to 
the happening of the contingency.— 
Marsh v. Wheeler, 2 Edw., N.Y., 156. 

69. N.Y.—In re McGowan’s Estate, 
26 N.Y.S.3d 9S1, 176 Misc. 189. 

23 C.J. p 1130 note 18. 

70b Miss.—Maxwell v. Craft, 82 
Miss. <307. 

23 C.J. p 1130 note 19. 

71. N.J.—Brokaw v. Hudson, 27 N. 
J.Eq. 135. 

Lapse of legacies see the C.J.S. ti¬ 
tle Wills 55 1197-1222, also 69 C. 
J. p 1051 note 48 et seq. 

78. N.J.—Canfteld v. Canfield, 60 A. 
471. 62 N.J.Eq. 578—Suydatn v. 
Voorhees, 43 A. 4, 68 N.J.Eq. 167. 
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33 G.J.3. 


heirs, the principal of the fund is not assets of the 
life tenant’s estate.^* 

§ 100. Debts and Rights of Action 

The personal representative ordinarily takes as as« 
seta all debts and rights of action* including rights of 
action connected with realty which have accrued prior to 
deoedent's death and claims against the government 
which are founded on obligations or rights recognized by 
law. 

All debts, claims, rights, choses in action, and sur¬ 
viving rights of action of decedent, of every kind, 


reducible to money, vest in the executor or admin¬ 
istrator, to be collected or sued on or transferred for 
the benefit of the estate,so that, in the absence 
of some default, fraud, or refusal to act on the part 
of the personal representative, an heir ordinarily 
cannot sue on rights of action belonging to the es- 
tate.*^® 

The representative thus becomes entitled to sums 
due under contracts,*^® to notes or bonds,^^ and to 
bank deposits,*^® and, likewise, becomes entitled 


73. R.I.—Thayer v. Fairchild, 56 A. 
773, 26 R.I. 509. 

74. Ala.—Lindsey v. Lindsey, 158 
So. 522. 229 Ala. 578. 

Ark.—Turner v. Vaughan, 238 S.W. 
1059, 152 Ark. 475. 

Cal.—Hall V. Alexander, 64 P.2d 767, 
18 Cal.App.2d 660. 

Colo.—In re Griersby's Estate, 56 P. 

2 d 1318, 98 Colo. 489. 

Ind.—Pond v. Newgent, 176 N.E. 17, 
96 Ind.App. 468. 

Ky.—Moore's Adm'r v. Wagers* 
Adm'r, 48 S.W.2d 15. 243 Ky. 351. 
Minn.—Boeck v. Johnson. 20l N.W. 
311, 161 Minn. 248. 

Mo.—^Wass V. Hammontree, 77 S.W. 
2 d 1006. 1010. quoting €k>rpiis Ja- 
zls. 

N.Y.—In re Duggan's Will, 262 N.Y. 

5. >512, 146 Misc. 696. 

Ohio.—Du Vail V. Faulkner, 149 N.E. 

868 . 113 Ohio St. 543. 

Wis.—In re Lake's Estate, 253 N.W. 
174, 214 Wis. 474. 

Wyo.—Tuttle V. Short, 288 P. 624. 

42 Wyo. 1, 70 A.L.R. 106. 

23 G.J. p 1130 note 23, p 1129 note 

6 . p 1128 note 1 [a]—24 C.J. p 206 
note 88. 

Oanse of aotlon for personal cov¬ 
enant broken during lifetime of de¬ 
cedent.—Mott V. Mott. 11 Barb., N. 
Y.. 127. 

Claim for reimbursement of deoe- 
dent as surety 

Ill.—Harris v. Harris, 92 Ill.App. 455. 
Claim under guarantee 
Mass.—Plummer v. Emery, 77 N.E. 
690. 191 Mass. 183—Walsh v. Pack¬ 
ard, 42 N.E. 577, 165 Mass. 189, 52 
Am.S.R. 608, 40 L.R.A. 321. 

N,J.—^Weiss V. Sullivan, 109 A. 344, 
94 N.J.Law 191. 

Bebt dne from heir, devisee, legatee, 
or oredltor 

Ky.—Green v. Green, 14 S.W. 836, 12 
Ky.L. 585. 

23 C.J. p 1130 note 23 [c]. 

Blflit of aotion on recognisance 
Pa.—^Pauley v. Pauley, 7 Watts 169. 
Bight ot hotlon under marriage set. 

Ky.—^Bmnk v. Means, 11 B.Mon. 214 
—Mitchel V. Mitchel, 4 B.Mon. 880. 
41 Am.D. 237, 

Bight Of elaotlou la vtndor, on 
default of the purchaser, to sue for 


I the price or avoid the contract.— 
I Oakes v. Killilan, 95 N.W. 511, 1 
Neb., Unoir., 55. 

Bight to accounting 

Arlz.—Kinealy v. O'Reilly, 236 P. 

716, 28 Aris. 246. 

23 C.J. p 11'30 note 23 [b]. 

Bight to vendor’s Uen 
Ala.—Mancill v. Thomas, 114 So. 
223. 216 Ala. 623. 

Wis.—Evans v. Enloe. 34 N.W. 918, 
36 N.W. 22, 70 Wis. 346. 

Bight to samlngs or ssrvioes of In^ 
font 

(1) Right to recover for loss of 
services of minor prior to father's 
death and for expenses because of 
defendant's wrongful injury of such 
minor is asset of estate.—Esstman 
v. United Rys. Cc. of St. Louis, Mo. 
App., 220 S.W. 608. 

(2) Right to infant's earnings pri¬ 
or to father's death is in personal 
representative, and mother's eman¬ 
cipation of infant after father's 
death could not estop representative 
from making claim therefor.—Potter 
v. Davidson, 20 P.2d 409, 143 Or. 
101, rehearing denied 21 P.2d 785, 
143 Or. 101. 

Bight to onforoo stookholdoru’ lin- 
biUty 

Okl.—Keaton v. Shiflett, 63 P.2d 102, 
178 Okl. 687. 

Bight to rooover for hospital and 
msdlool services furnished deceased 
employee.—Texas Employers' Ins. 
Ass'n V. Herron, Tex.Civ.App., 29 S. 
W.2d 524, error dismissed. 

Taluabls sight of injunction of 
which equity takes cognizance.— 
Peabody v. Norfolk, 98 Mass. 452, 
96 Am.D. 664. 

7aw Cal.—Holland v. Kelly, 171 P. 
421, 177 Cal. 507. 

Right of heirs to enforce choses in 
action of decedent see Descent and 
Distribution 6 85 d. 

761 N.C.—Avery v. Guy, 162 S.E. 

217, 202 N.C. 162. 

23 C.J. p 1131 note 24. 

Balances due on oeoouats 
N.C.—Mayo v. Dawson, 75 S*E. 241, 
160 N.C. 76. 

maim for intsrsst due at time of 
decedent's death.—Sweigart v. Frey, 
8 Serg. ft R., Pa., 299, 
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maim against fraternal ossooiotion 
for sick benefits accruing during the 
lifetime of decedent.—Continental 
Casualty Co. v. Maxwell. 127 Ill. 
App. 19. 

Bight of action for value of sup¬ 
port to which decedent was entitled 
as part of the consideration for a 
deed, but which was not furnished. 
—Bryson v. Briggs, 104 S.W. 982, 32 
Ky.L. 159. 

Bight to indemnity under insuranoe 
policy 

Ill.—Furst V. Brady, 31 N.E.2d 606. 
875 Ill. 425, 1*33 A.L.R. 558, revers¬ 
ing In re Brady's Estate, 24 N.E. 
2d 748, 303 Ill.App. 139. 

Or.—In re Vilas' Estate, 110 P.2d 
940. 

Bight to sue indemnity insurer 

after obtaining Judgment against in¬ 
sured.—Bias V. Ohio Farmers Indem¬ 
nity Co., 81 P.2d 1057, 28 Cal.App.2d 
14—Pigg V. International Indemnity 
Co., 261 P. 486, '86 Cal.App. 671. 
Veoessity of perfozmanoe of oondi- 
tions preoedent 

A claim for money based on a 
contract dependent on the perform¬ 
ance of conditions precedent is not 
an asset of the estate where there 
has been no performance or offer to 
perform.—Matthews v. Manhattan 
Life Ins. Co., 189 S.E. 858, 55 Ga.App. 
204. 

77- Ark.—Rutherford v. Casey, 77 
S.W.2d 58, 190 Ark. 79. 

Fla.—Corlett v. May, 171 So. 517, 126 
Fla. 506. 

Ill.—^Feeney v. Runyan, 147 N.E. 114, 
316 111. 246. 

La.—Martin v. Hlmel, 140 So. 478, 
174 La. 281. 

Maas.—Goodfellow v. Farnham, 132 
N.E. 363, 239 Mass. 590. 

Pa.—In re Gingerlch'a Estate, 61 
York Leg.Rec. 189. 

23 C.J. p 1128 note 4—24 C.J. p 202 
note 63 [a]. 

78. Cal.—^People v. McEhierney, 297 
P. 568, 112 CaLApp. 609. 

Ill.—Workman v. Harms. 232 Ill.App. 

20 . 

Miss.—Godwin V. Godwin, 107 So. 13, 
141 Miss. 68'8. 

Mo.—Elberta Peach ft Land Co. v. 
Chicago Bonding ft Surety Co., 216 
S.W. 20, 279 Mo, 685. 
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to judgments,arrears of wages or salary, *0 and 
to dividends on corporate stock due and payable 
before decedent's death,or even when declared 
and payable after such death.^^ 

The representative also becomes invested with the 
general rights of action pertaining to personal prop¬ 
erty,*5 including a right of action to recover person¬ 
al property,®^ or for injuries to such property;®® 
a cause of action for personal injuries,®® or the 
damages recovered in such an action,®^ which is re¬ 
vived on plaintiff's death;®® and a right of action 
for damages for deceit.®® 

Rights of action connected with realty. With re¬ 
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gard to rights of action relating to or arising out 
of real property, such as for a breach of covenants 
relating thereto, for a trespass on or other injury 
to the real estate, or for damages for the condem¬ 
nation of, or injury to, the land in the exercise of 
the right of eminent domain, the governing consid¬ 
eration is whether the injury accrued and the right 
of action became complete before the death of the 
owner.®® Rights of action accruing before the 
death of the owner go to the personal representative 
as assets;®^ but where the injury occurred or the 
right of action accrued subsequent to such death, the 
claim vests in the heirs who were at the time the 
owners of the property,®® and even though the mon- 


N.Y.—In re Mannini:*8 Estate, STS 
N-Y-S. 303, 244 App.Dlv. 9, af¬ 
firmed Dunbar A Sullivan Dredging 
Co. V. Fidelity & Deposit Co. of 
Maryland. 198 N.E. ‘560, 268 N.Y. 
690—In re Hoffman's Estate, 25 N. 
Y.S.2d 339, 175 Mlsc. 607—In re 
Caraher's Estate, 245 N.Y.S. 305, 
138 Misc. 10. 

Ohio.—Waltbllllg V. Burke, 17 Ohio 
App. 444. 

Pa.—Maust^r v. Mauser, 1'92 A. 137, 
326 Pa. 257—In re Schweitzer’s Es¬ 
tate, 49 Dauph.Co. 286—In re 
Throne's Estate, 49 Dauph.Co. 251. 
23 C.J. p 1128 note 89. p 1131 note 
25. 

Oheok paid after death 

Claimant of amount of check, giv¬ 
en by decedent and paid by bank 
after decedent’s death, must return 
amount and file claim against estate. 
—In re Ehlers’ Estate, 231 N.Y.S. 16, 
132 Mlsc. 910. 

Amount paid to bank for nansed 
drafts 

Or.—Gellert v. Dank of California, 
National Ass’n, 214 P. *377, 107 Or. 
162. 

Xndebtedaess to bank 

The deposit is not an asset where 
the amount is less than a debt owed 
by decedent to the bank.—Backer v. 
City Bank & Trust Co., 180 S.E. 604, 
180 Ga. 672—Westbrook v. West¬ 
brook, 187 S.E. 682, 54 Ga.App. 278. 

79. Colo.—Bright v. Schmitt, 231 P. 
159, 76 Colo. 329. 

Conn.—Ives v. Beecher, 52 A. 746, 
75 Conn. 153. 

Mo.—Vitale v. Duerbeck, 92 S.W.2d 
591, 338 Mo. 5'56. 

23 C.J. p 1131 note 38. 

Jndgmant obtainod by hairs 

Judgment given in an action to re¬ 
cover property of the estate brought 
and successfully prosecuted by the 
heirs after the administrator’s re¬ 
fusal to sue is part of the assets of 
the estate.—Bern v. Shoemaker, 74 
N.W. 239, 10 S.D. 458. 

might to raviva jndgmaat after it 
becomes dormant is in the adminis¬ 


trator.—^Armstrong v. Harper, 102 S. 
E. 463, 25 aa.App. 71. 

80. Mass.—Loring v. Cunningham, 9 
Cush. 87. 

23 C.J. p 1131 note 27. 

U&oollaotad fees 

Tenn.—Stewart v. Taylor, O Lea 852. 

Claim for sarvioas randerad by de¬ 
cedent in his lifetime.—Lappin v. 
Mumford, 14 Kan. 9. 

81. Conn.—^Welles v. Cowles, 4 
Conn. 182, 10 Am.D. 115. 

Ga.—People’s Nat. Bank v. Cleve¬ 
land. 44 S.E. 20, 117 Ga. 008. 
Derivative right 

Any right of administrators of life 
tenant’s son in undistributed earn¬ 
ings of corporation, on ground that 
earnings passed under life tenant’s 
will to son, was derivative and could 
rise no higher than right of life ten¬ 
ant thereto during her lifetime.— 
Green v. Philadelphia Inquirer Co., 
196 A. >32, 329 Pa. 169. 

82. U.S.—Sanborn v. Commissioner 
of Internal Revenue. C.C.A., 88 F. 
2d 134, certiorari denied '57 S.Ct. 
930, 301 U.S. 700, 8l L.Ed. 1355. 

Va.—Hampton Roads Fire & Marine 
Ins. Co. v. Coburn Motor Car Co., 
164 S.E. 723, 158 Va. 675, 84 A.L. 
R. 731. 

23 C.J. p 1131 note 31. 

83. Iowa.—^Brandenburg v. Carmi¬ 
chael. 185 N.W. 486, 192 Iowa 694. 

24 C.J. p 206 note 89. 

84. Iowa.—Brandenburg v. Carmi¬ 
chael, supra. 

23 C.J. p 1131 note 32. 

Bight of aotloa to sot aslds transfer 
of property 

Ky.—Baker v. McDonald, 215 S.W. 
292, 185 Ky. 470. 

Ohio.—Skehan v. Larkin, 179 N.E. 
425, 41 Ohio App. 85. 

38. Iowa.—Brandenburg v. Carmi¬ 
chael, 185 N.W. 486, 1*92 Iowa 694. 
Miss.—General Motors Aeceptancr 
Corporation v. New Orleans & G 
N. R. Co., 125 So. 541, 156 Miss 
122 . 

Mo.—Smith v. Denny, 87 Mo. 20. 
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Hatare of iajnry 

The legislature, when using the 
words “trespass committed on the 
estate” in statute providing that ex¬ 
ecutors and administrators may 
maintain actions for ’’trespass com¬ 
mitted on the estate” of the deceased 
during his lifetime, contemplated a 
direct damage or injury to physical 
property of the estate and not conse¬ 
quential loss which might result to 
the estate from trespass to the per¬ 
son in his lifetime.—^Boyd v. Sibold, 
109 P.2d 535. 7 Wash.2d 279. 

86. Okl.—Okmulgee Gas Co. v. Kel¬ 
ly, 232 P. 428, 105 Okl. 189. 

Claim for death of decedent see in¬ 
fra 8 102. 

87. Cal.—Blackwell v. American 
Film Co., 209 P. 999, 189 Cal. 689. 

N.Y.—In re Fortunoff’s Estate, 3 N. 
Y.S.2d 549, 167 Misc. 119—In re 
Von Kauftmann’s Estate, 3 N.Y.S. 
2d 486, 167 Misc. 83. 

Amount received on settlement of 
such an action is assets.—Taylor's 
Estate, 36 A. 230, 179 Pa. 254. 

88. Okl.—St. Louis & S. F. R. Co., 
v. Goode, 142 P. 1185, 42 Okl. 784, 
L.R.A.1915E 1141. 

23 C.J. p 1131 note 47. 

88. Mass.—Marvel v. Cobb, 86 N.K 
360, 200 Mass. 293. 

Mk Tenn.—Griffith v. Nashville, C. 
& St L. Ry. 246 S.W. 532, 147 
Tenn. 224. 

23 C.J. p 1135 note 75. 

91. Ohio.—Baughman v. Hower, 10 
N.E.2d 176, 56 Ohio App. 162. 
Tenn.—Griffith v. Nashville, C. & St. 
L. Ry.. 246 S.W. 532, 147 Tenn. 
224. 

23 C.J. P 1135 note 76. 

Bight of action to set aside con^ 
veyance of a tract of land and a 
mortgage of another tract Induced 
hy fraud goes to the personal repre¬ 
sentative.—Marvel v. Cobb, 86 N.E. 
*160, 200 Mass. 293. 

Tenn.—Grifflth v. Nashville, C. 
& St L. Ry.. 246 S.W. 532, 147 
Tenn. 224. 

23 C.J. p 1135 note 77. 
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ey is paid to the personal representative in such 
case, it is paid for the use of the heirs, and cannot 
be treated as assets of the estate.^^ 

Claims against government A claim against the 
government is an asset of the estate of claimant, 
and passes to his executor or administrator to be ap¬ 
plied in satisfaction of his debts, like any other claim 
existing in favor of the estate, if it is foimded on 
a contract obligation or other right which the law 
recognizes,^^ and this has been held to be true even 
though the act of congress recognizing the claim 
directed payment to decedent or his heirs.^® Where 
an appropriation is specifically made to the admin¬ 
istrator of the estate of the person whose claim is 
thereby recognized, the amount appropriated con¬ 
stitutes assets of the estate,®® and it has also been 
held that money appropriated to the “legal represen¬ 
tatives” of a person goes to his administrator and 
not to his heirs.®^ 

On the other hand, if a claim is founded on a 
voluntary donation made by the government as a 
reward for past services, however meritorious, or 
as compensation for any loss or injury for which 
the government was not liable, it is not assets which 
can be applied to the debts of the person entitled, 
but generally belongs to his widow and children;®® 
and a fortiori the same is true of an appropriation 
made directly to the heirs of one who is deceased 
at the time when such appropriation is made.®® 


4J>MmiSfRAfQBa ^3 G. 

§ 101. Debts Due from Representative 

Debts due from the executor or administrator are as¬ 
sets of the deeedent’s estate. 

At common law the appointment of one's debtor 
as executor was held to extinguish the debt, unless 
a contrary intent was manifest in the will,^ and the 
rule was applied even where such executor died be¬ 
fore probate or was one of several joint debtors.® 
In equity, however, the effect of the appointment of 
a debtor to the office of executor was that the debt 
due from the debtor executor was considered to 
have been paid by him to himself and on this sup¬ 
position the rule was established in equity that the 
executor was accountable for the amount of his 
debt as assets.® 

In the United States the rule is well settled that, 
where a testator appoints his debtor as executor, 
this does not release the debt^ unless such an inten¬ 
tion is declared in the will,® but that debts owing 
from executors Stand upon the same footing with 
debts due decedent’s estate from other sources and 
are to be regarded as assets,® and that if a debt is 
secured the security is not discharged.^ An admin¬ 
istrator who is indebted to his intestate must ac¬ 
count for the debt, and even at common law his ap¬ 
pointment, not being through the act and favor of 
his creditor, does not appear to have extinguished 
his debt.® 


•3. Ind.—Hatiklna v. Kimball, 67 
Ind. 42. 

•4. U.S.—Brlffgrs V. Walker, 19 S. 
Ct. 1. 171 U.S. 466. 43 L.Ed. 243. 
affirminer 43 S.W. 479, 102 Ky. 359, 
19 Ky.U 1490. 

•2Z C.J. p 1136 note 80. 

Vaulona and orrmurs of pay or 
bonatlos 

(1) Pensions or arrears of pay or 
bounties due at the time of a per¬ 
son's death ordinarily are assets of 
the estate. 

Mass.—Slade v. Slade, 11 Cush. 466 
—^Poot V. Knowles, 4 Mete. 386. 
Pa.—Maitland v. Grissinder, 1 

Woodw. 294, 

23 C.J. p 1136 note 80 [b], [c]. 

(2) It is otherwise, however,- un¬ 
der statutes so provldinx, or where 
by statute the pension or arrears are 
payable to decedent's widow. 

U.S.—^Donnelly v. U. S., 17 CtCl. 
106. 

Ky.-^ooper v. Cooper, 4 Ky.Op. 212. 
SS. K.J.—Price v. Forrest, 35 A. 
1075, 64 N.J.Ka. 669, affirmed 37 
A. 1117. 

23 C.J. p 1136 note SI. 

98 . Miss.—Nutt V. Forsythe, 36 So. 
247. 84 Miss. 211. 

97. U.S.—Thompson v. U. 8., 20 Ct 
Cl. 276. 


9a Pa.—Glllan v. Gillan, 55 Pa. 430. 
23 C.J. p 1136 note 84. 

98 . U.S.—Emerson v. Hall, I<a., IS 
Pet. 409, 10 L.Ed. 228. 

Iia.—^Mulledy’s Succession, 18 So. 633, 
47 Iia.Ann. 1580. 

1. Cal.—In re Jones’ Estate, 2 P. 

2d 483, 115 Cal.App. 664. 

Iowa.—In re Parker’s Ekitate, 179 N. 

W. 526, 189 Iowa 1131. 

Mont.—In re Connolly's Estate, 235 
P. 408, 73 Mont 35. 

Wyo.—State v. Allen. 294 P. 681. 42 
Wyo. 296. 

28 C.J. p 1132 note >56—8 C.J. p 679 
note 66. 

Bsasoas for nOs 

"Various reasons were asslsrned 
for this rule. By some It was said 
that the appointment suspended the 
right of action, and being once sus¬ 
pended by the voluntary act of the 
creditor, it was gone forever. By 
others it was said that the appoint¬ 
ment was regarded as a specidc leg¬ 
acy to the debtor for the express 
purpose of discharging the debt/'— 
Glens Falls Indemnity Co. v. Wall, 
177 8.B. 901, 902, 163 Va. 686. 

9. Ky.—Mitchell y. Rkse, 8 J.J. 

Marsh. 623. 

23 C.J. p 1182 note, 86. 
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3« Mont.—In re Connolly's Estate, 
23’5 P. 408, 73 Mont. 35. 

Wyo.—State v. Allen, 294 P. 681, 
684, 42 Wyo. 296, citing Oorpna 

Juris. 

2'3 C.J. p 1132 note 67. 

4 . Iowa.—In re Parker's Estate, 179 
N.W. 625, 189 Iowa 1131. 

Va.—Glens Palls Indemnity Co. v. 

Wall, 177 S.E. OOl, 163 Va. 635. 
23 C.J. p 1132 note 58. 

5. N.Y.—In re Snell's Estate, 17 N. 
Y.S.2d 510, 173 Mlsc. 282. 

23 C.J. p 1132 note 69. 

gi Iowa—In re Parker's Estate, 179 
N.W. 625, 189 Iowa 1131. 

Mont.—In re Connolly’s Estate, 235 
P. 408, 73 Mont. 86. 

Ohio.—In re Fiebig's Estate. 22 N. 

E.2d 288, 61 Ohio App. 40. 

23 C.J. p 1132 note 60. 

Collection of debts due from repre¬ 
sentative see infra I 182. 

7. Me.—Stewart v. Hurd, 78 A. 938, 
107 Me. 4-67. 32 t,.R.A.,N.S., 671. 
Ann.Cas.l912D 662. 

23 C.J. p 1132 note 61. 

•i N.Y.—la re Phetteplaoe** Estate, 
6 N.Y.S.2d 846. 

Va.—Glens Falls Indemnity Co. v. 

Wall, 177 S.B. 961, 163 Va 685. 

23 C.J. p 1133 note 88. 
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It is sometimes said that when a debtor becomes 
executor or administrator of the estate of his cred¬ 
itor the debt is extinguished at law,^ but the amount 
of the debt becomes at once assets in his hands, 
even though it is not included in the inventory or 
accounts,and the representative is chargeable with 
the amount thereof^* as cash,i8 regardless, in some 
jurisdictions,^^ but not in others,^^ of his insol¬ 
vency at the time of his acceptance or thereafter, 
as under such circumstances equity will raise a 
trust^® or presume that the debt is paid.^^ 

However, while the debt must be treated as mon¬ 
ey in the executor’s hands for the purpose of admin¬ 
istration, it will not for all purposes stand on the 
same footing as though he had actually received so 
much money.i® Thus, if the representative is whol¬ 


ly unable to pay the money in pursuance of an or¬ 
der or decree of the surrogate, on account of his in¬ 
solvency, he cannot be attached and punished for 
contempt as he could be if the money had actually 
been received from some other debtor and it is 
also clear that an executor unable to pay his own 
debt, and thus unable to comply with the decree of 
the surrogate charging him with it as so much mon¬ 
ey in his hands, would not be guilty of embezzling 
the money and could not be convicted of crime as 
he could be if he embezzled money or property 
which actually came into his hands.^O Further, it 
has been held that an executor who includes in his 
inventory a claim of the estate against himself, stat¬ 
ing its nature, does not thereby admit the indebted¬ 
ness or waive any defenses which he may have.^i 


9. Ala.—Lindsey v. Lindsey, 168 So. 
622, 229 Ala. 578. 

Cal.—In re Jones' Estate, 2 P.2d 483, 
115 CaLApp. 664. 

Mass.—Arg'us v. Kokkorou. 32 N.E.2d 
211. 308 Mass. 315—Kins: v. Mur¬ 
ray. 190 N.E. 626, 286 Mass. 492. 
Wis.—In re Stubbs' Will. 260 N.W. 

846, 213 Wis. 439. 

23 C.J. p 1133 note 63. 

IOl Ala.—Lindsey v. Lindsey, 158 
So. 522. 229 Ala. 678. 

Mass.—Kina v. Murray, 190 N.E. 626, 
286 Mass. 492. 

Ohio.—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Jones. 153 N. 
B. 281. 22 Ohio App. 345. 

Tex.—American Surety Co. of New 
York V. Norton, Com.App., 238 S. 
W. 1111. 

Vt.—Scott V. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

Wis.—In re Howey's Estate, 266 N. 

W. 620, 216 Wis. 94. 

23 C.J. p 1133 note 64. 

11. Wis.—Robinson v. Hodgkin, 74 
N.W. 791, 99 Wis. 327. 

23 C.J. p 1134 note 65. 

12. Mass.—Argus v. Kokkorou, 32 
N.E.2d 211, 308 Mass. 316. 

Wis.—In re Hoya's Will, 180 N.W. 

940, 173 Wis. 196. 

Authofities reviewed 
Mont.—In re Connolly's Estate, 236 
P. 408, 73 Mont. 36. 

13. Cal.—In re Asevedo's Estate, 62 
P.2d 1068, 17 Cal.App.2d 710—In re 
Jones’ Estate, 2 P.2d 483, 116 Cal. 
App. 664. 

Iowa.—In re Christensen's Elstate. 
296 N.W. 198, 229 Iowa 1162—In 
re Windhorst’s Estate, 288 N.W. 
892, 227 Iowa 808. 

Kan.—In re Edgington's Estate, 61 
P.2d 873, 144 Kan. 478. 

Mass.—Argus v. Kokkorou, 32 N.E.2d 
211, 808 Mass. 315—King v. Mur¬ 
ray, 190 N.E. 626, 286 Mass. 492. 
Mont,—^In re Rodgers' Estate, 217 P. 
678, 68 Mont. 46. 

83C.J.S.--67 


N.T.—In re Purcell's Will, 26 N.T.S. 
2d 363. 

Ohio.—U. S. Fidelity & Guaranty Co. 
of Baltimore. Md., v. Jones, 163 N. 
E. 281. 22 Ohio App. 345. 

Tex.—American Surety Co. of New 
York V. Norton. Com.App., 238 S. , 
W. 1111. 

Vt.—Scott V. Bradford Nat. Bank, | 
179 A. 149, 107 Vt. 226. 

Wis.—In re Howey's Estate, 266 N. 
W. 620, 216 Wis. 94—In re Stubbs* 
Will, 250 N.W. 845, 213 Wis. 439. 

23 C.J. p 1134 note 66. 

Credit for payments on aoeonaat 

Executor is entitled to credit on 
account for payments made on his 
personal debt to decedent while act¬ 
ing as executor, even if statute pro¬ 
viding that executor is liable for 
debt to decedent as for money in his 
hands be susceptible of construction 
that such debt is always chargeable 
to executor as money in hand.—In re 
Connolly's Estate, 286 P. 408, 73 
Mont. 35. 

Bepressntativs personally possessed 
of assets 

Executors and administrators are 
alike liable in representative capaci¬ 
ties for amount of personal indebted¬ 
ness to decedent, as for money in 
their hands, under Rev.Codes 1921 S 
10133, where they are, or were, per¬ 
sonally possessed of assets, from 
proceeds of which they could have 
realised cash for which liable.—In 
re Connolly’s Estate, supra. 

14. Kan.—In re Edgington’s Estate, 
61 r.2d 873, 144 Kan. 478. 

Mass.—^King v. Murray, 190 N.E. 626, 
286 Mass. 492. 

Tex.—American Surety Co. of New 
York V. Norton, Com.App., 238 S. 
W. 1111. 

Wis.—^In re Howey's Estate, 256 N. 
W. 620, 216 Wis. 94—In re Stubbs' 
Will, 260 N.W. 846, 218 Wis. 439. 

28 aJ. p 1183 note 64 [J], p 1184 
notes 66 [b], 68 [a]. 
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16. Cal.—In re Asevedo's Estate, 62 
P.2d 1068. 17 Cal.App.2d 710. 
Iowa.—In re Christensen's Estate, 
296 N.W. 198, 229 Iowa 1162—In 
re Windhorst's Estate, 288 N.W. 
892, 227 Iowa 808. 

Mont.—In re Connolly’s Estate. 267 
P. 418, 79 Mont. 445. 

N.Y.—Matter of Georgi, 47 N.Y.S. 
1061, 21 Misc. 419. 

Va.—Glens Falls Indemnity Co. v. 

Wall. 177 S.E. 901, 163 Va. 636. 
Wyo.—State v. Allen, 294 P. 681, 42 
Wyo. 296. 

Meoessity of dlllgeaoe in ooUeotlon 

Executor is liable, to same extent 
as administrator at common law, for 
his own debt to decedent, but is not 
liable therefor, as for money in hand, 
where not guilty of neglect and able 
to turn over all estate received, in¬ 
cluding such cash as he could re¬ 
cover with due diligence on his own 
and all other debts.—In re Connolly's 
Estate, 236 P. 408, 73 Mont. 35. 

16. S.C.—Porter v. Cheesborough, 6 
S.C.Bq. 276. 

23 C.J. p 1134 note 67. 

Trust doss not extend to property 
with which payment might be made. 
—EMisto Nat. Bank of Orangeburg, 
S. C., V. Bryant, C.C.A.S.C., 72 F.2d 
917. 

17. Ala.—Lindsey v. Lindsey, 158 
So. 622, 229 Ala. 678. 

23 C.J. p 1134 note 68. 

18. Ill.—^Wachsmuth v. Penn Mut. 
L. Ins. Co., 147 Ill.App. 610, affirm¬ 
ed 89 N.E. 787, 241 Ill. 409, 132 
Am.S.R. 226, 26 L.R.A.,N.S., 411. 

23 C.J. p 1134 note 69. 

19. Cal.—Matter of Walker, 57 P. 
991, 125 Cal. 242, 78 Am.S.R. 40. 

23 C.J. p 1135 note 70. 

90. N.Y.—Baucus v. Stover, 89 N.T. 
1, reversing 24 Hun 109. 

81. Wis.—Lynch v. Divan, 39 N.W. 

213, 66 Wis. 490, 492. 

23 G.J. P 1136 note 72. 
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A debt of a firm of which the personal represen¬ 
tative is a member is usually considered as assets in 
his hands,although this has been denied.^* 

§ 102. -Claim for Death of Decedent 

A right of action for the death of a decedent or the 
recovery In auch an action la a part of the aaaeta of a 
decedent'a eatate under aome atatutea* but under other 
atatutea the claim or recovery la not an aaaet of the 
eatate except fer limited and particular purpoaea. 

The question as to whether a right of action for 


the death of a decedent or the recovery in such an 
action is an asset of decedent’s estate is determined 
by the provisions of the applicable statutes, under 
some of which the right , of action or the recovery 
is a part of the estate.^^ Under other statutes the 
right of action or the recovery is not an asset of 
the estate,except for the limited purpose of col* 
lection and distribution,or unless an action for 
personal injuries had been commenced by the de¬ 
cedent himself,but belongs to those persons des¬ 
ignated as beneficiaries by the statute.^^ 


2X N.T.—^Matter of Ablowich, 108 
N.Y.S. 699. 118 App.Div. 626. 

28 C.J. p 1186 note 78. 

23. Ohio.—James v. West, 65 N.E. 
166. 67 Ohio St. 28. 

24. Ky.— Berg v. Berg's Adm'r, 48 

S.W. 482. 106 Ky. 8t), 20 Ky.L. 1088 
—Givens v. Kentucky Cent. R. Co., 
12 S.W. 267, 11 Ky.L. 462. 

6 C.J. p 825 note 84 Tc] (6). 

Becovevj speolflcally for benefit of 
•state becomes part of assets of es¬ 
tate.-—Adams V. Shell, 88 S.W.2d 
1107, 182 Ark. 969. 

Applylar Alaska statate 
Cal.—McManus v. Red Salmon Can¬ 
ning Co., 178 P. 1112, 87 Cal.App. 
183. 

Appljiag Kentnoky statate 

CJ.S.—^Maysville Street Railroad & 
Transfer Co. v. Marvin, C.C.A.Ky.. 
59 F. 91. 

2B. tJ.S.—In re Butler, D.C.Va., 20 
F.Supp. 996. 

Ala.—^McWhorter Transfer Co. v. 
Peek, 167 So. 291, 232 Ala 143— 
Louisville & N. R. Co. v. Echols, 
106 So. 661, 213 Ala 490. 

Cal.—In re Rlccomi's Estate, 197 P. 

97, 186 Cal. 468, 14 A.L.R. 609. 

Ga—Cooper v. Cooper, 119 S.E. 336, 
30 GaApp. 710. 

Ind.—Pink v. Peden, 17 N.R2d 96, 
214 Ind. 684—Messenger v. Mes¬ 
senger. 17 N.E.2d 488, 106 Ind.App. 
127—Chicago, I. A L. Ry. Co. v. 
Hemstock, 4 N.E.2d 677, 102 Ind. 
App. 654, followed in 6 N.E.2d 1010, 
103 Ind.App. 706—Indianapolis & 
Cincinnati Traction Co. v. Thomp¬ 
son, 184 N.E. 514, 81 Ind.App. 498. 
Kan.—Cudney v. United Power & 
Light Corporation, 61 P.2d 28, 142 
Kan. 613, 101 A.L.R. 836. 

Ky.—Caruthers v. Cox, ^14 S.W. 699, 
12 Ky.L. 667. 

Me.—Danforth v. Emmons, 126 A. 
821, 124 Me. 156. 

Minn.—Masek v. Hedlund, 202 N.W. 
732, 162 Minn. 291—Turner v. Min¬ 
neapolis St. Ry. Co.. 190 N.W. 986, 
158 Minn. 509. 

Nev.—^In re Troyer’s Estate, 227 P. 
1008, 48 Nev. 72. 

N.H.—^Robinson v. Dana's Estate, 174 
A. 772, 87 N.H. 114-^hllain v. 
Couture. 146 A. 896. 84 N.K. 48, 
65 A.L.R. 663. 


N.J.—Capraro v. Propati, 13 A.2d 818, 
127 N.J.Eq. 419. reversing 8 A.2d 
62. 126 N.J.Eq. 67. 

N.T.—Central New York Coach Lines 
V. Syracuse Herald Co.. 18 N.E.2d 
698, 277 N.Y. 110, reversing 291 N. 

T.S. 247, 249 App.Div. 692—Davis 
V. New York Cent. & H. R. R. Co., 
136 N.E. 277, 233 N.Y. 242, revers¬ 
ing 167 N.Y.S. 868, 181 App.Div. 
228—In re Ehret's Estate, 288 N. 
Y.S. 122, 247 App.Div. 466, affirm¬ 
ing 285 N.Y.S. 670. 168 Misc. 308— 
In re McHugh's Estate. 234 N.Y.S. 
641, 226 App.Div. 153—In re Mari- 
nano's Estate. 286 N.Y.S. 811, 168 
Misc. 825—In re Winkhous, 284 N. 
Y.S. 62, 167 Misc. 660. 

Okl.—Baltimore American Ins. Co. of 
New York v. Cannon, 73 P.2d 167, 
181 Okl. 244. 

Pa.—McFadden v. May, 189 A. 483, 
326 Pa. 146—In re Sibilia's Estate, 
124 A. 137. 279 Pa. 459. dismissing 
appeal 82 Pa.Super. 67. 

S.C.—^Ellenberg v. Arthur, 183 S.E. 

306. 178 S.C. 490, 108 A.L.R. 437. 
S.D.—Campbell v. Duncan, 242 N.W. 
916, 60 S.D. 38. 

Tenn.—Cummins v. Woody, 162 S.W. 
2d 246, 177 Tenn. 636—Hasmes v. 
Walker, 76 S.W. 902, 111 Tenn. 
106—Cunningham v. Hutcherson, 
14 Tenn.App. 173. 

Tex.—Texas Employers' Ins. Ass'n v. 

Herron, Civ.App., 29 S.W.2d 624. 
Wis.—In re Arneberg's Estate, 200 
N.W. 667, 184 Wia 670. 

Wyo.—Tuttle v. Short, 288 P. 624, 42 
Wyo. 1, 70 A.L.R. 106. 

6 C.J. p 826 note 34 [c] (1), (4). 

Applying Mew Jeypoy statate 

U.S.—Riley v. Lukens Dredging & 
Contracting Corporation, D.C.Md., 
4 F.Supp. 144. 

Beeovexy gpeoifioalXy for benefiol- 

ailee does not become part of assets 
of decedent's estate.—Adams v. 
Shell, 33 S.W.2d 1107, 182 Ark. 969. 

Application of rale hM*klh and onjost 
A claim for medical and nursing 
services rendered to decedent after 
an automobile accident in an effort to 
save or prolong his life is properly 
payable by the administrator out of 
the damages recovered, where no 
other fund was available, the court 
ruling that, "While it is true that 
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the recovery is not subject to the 
payment of the debts of the deceas¬ 
ed, and that the damages are exclu¬ 
sively for the benefit of the next of 
kin, the application here of such rule 
would be both harsh and unjust."— 
In re Procopio's Estate, 267 N.Y.S. 
908, 909, 149 Misc. 347. 

ae. U.S.—^Harrison v. Love, C.C.A 
Mich.. 81 F.2d 115. 

Ala.—Hampton v. Roberson. 163 So. 
644, 231 Ala. 56—Fischer v. Pope, 
166 So. 679, 229 Ala. 170—Drum¬ 
mond V. Drummond. 102 So. 112, 
212 Ala. 242—Kuykendall v. Ed¬ 
mondson. 87 So. 882, 206 Ala. 266— 
Hines v. Seibels, 86 So. 43. 204 Ala. 
382--Newell v. Bushard. 86 So. 274, 
204 Ala. 73—Griswold v. Griswold. 
20 So. 437, 111 Ala. 672—South & 
North Alabama R. Co. v. Sullivan. 
69 Ala. 272—Louisville & N. R. Co. 

V. Perkins. 66 So. 105, 1 Ala.App. 
376. 

Mich.—^Findlay v. Chicago & Grand 
Trunk Ry. Co., 64 N.W. 732, 106 
Mich. 700. 

6 C.J. p 825 note 34 [c] (2), (8). 

“The proceeds of the recovery 
. . . are not a part of the estate 

of the deceased in the sense that re¬ 
sort may be had thereto to satisfy 
claims of creditors."—In re Venne- 
man's Estate, 282 N.W. 180, 184, 286 
Mich. 368. 

Action for wrongful death by person¬ 
al representative or by administra¬ 
tor ad prosequendum see Death 5 
58. 

27 . N.H.—Niemi v. Boston & M. R. 
R., 178 A. 361, 87 N.H. 1, affirmed 
176 A. 246, 87 N.H. 1. 

28. Ala.—McWhorter Transfer Co. 
V. Peek. 167 So. 291, 232 Ala. 143. 

Ind.—Fink v. Peden. 17 N.E.2d 96. 
214 Ind. 684—Indianapolis A Cin¬ 
cinnati Traction Co. v. Thompson, 
134 N.E 614, 81 Ind.App. 498. 
Kan.—Cudney v. United Power A 
Light Corporation. 61 P.2d 28, 142 
Kan. 618, 101 AL.R. 836. 

Me.—Danforth v. Emmons, 126 A 
821, 124 Me. 166. 

Minn.—Masek v. Hedlund, 202 N.W. 
782. 162 Minn. 291—Turner v. Min¬ 
neapolis St. Ry. Co., 190 N.W. 986, 
168 Minn. 609. 
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EXSCUTOBB AND ADMINIBTBATOBS § 103 

§ 103. Real Property and Intereata Therein sense, become assets of decedent’s estate in the 

Unless sthsmriss proviesd by statute, real prspsrty hands of his personal representatives.^* 
and Intsraats thsrsin ordinarily are not, on tho death of __ , . ... . , , 

the owner, aasete of tho estate. However, under the conditions and for the pur- 

Real estate and interests therein ordinarily vest Po*“ prescribed by statute, as where the personal 
at once, on the death of the owner, in his heirs, see property is insufficient to pay the debts of decedent’s 
Descent and Distribution § 66, or devisees, see the estate, his real property and interests therein may 
C.J.S. title Wills § 1099, also 69 CJ. p 1150 notes be regarded as assets to which his personal repre- 
80-36; such property usually does not, in a primary sentatives may resort.** Under some statutes one’s 


Nev.—In re Troyer’s EstatCp 227 P. 
1008, 48 Nev. 72. 

N.J.—Capraro v. Propati, 13 A.2d 
318. 127 N.J.Eq. 419, reversing 8 A. 
2d 52, 126 N.J.Eq. 67. 

N.Y.—^In re Marinano’s Estate, 286 
N.T.S. 811, 168 Misc. 825. 

Pa.—McFadden v. May, 189 A 483, 
325 Pa. 146—In re Sibllla's Estate. 
124 A. 137. 279 Pa. 469, dismissing 
appeal 82 Pa.Super. 67. 

S.C.—^Ellenberg v. Arthur, 183 S.E. 

306, 178 S.C. 490, 103 A.Li.R. 487. 
Tex.—Texas Employers' Ins. Ass'n v. 

Herron, Civ.App., 29 S.W.2d 624. 
Beneficiaries of cause of action for 
wrongful death or of recovery 
therein see Death f 33. 

29 . U.S.—Ross V. Beacham, D.C.S.C., 
S3 F.Supp. 3—Abbott v. Welch, D. 
CMass.. 31 F.Supp. 369. 

Ala.—Bedsole v. Tiller, 181 So. 286, 
236 Ala. 101—^Awbrey v. Estes, 112 
Bo. 529, 216 Ala. 66. 

Ariz.—Stephens v. Comstock-Dexter 
Mines, 97 P.2d 202, 64 Ariz. 619. 
Ark.—Jones v. Patton, 234 S.W. 28. 
160 Ark. 275. 

Cal.—In re De Barry's Estate, 111 P. 
2d 728, 43 Cal.App.2d 715—In re 
Izedorio's Estate, 280 P. 171, 100 
Cal.App. 469. 

Conn.—Bowen v. Morgillo, 14 A.2d 
724, 127 Conn. 161—Hewitt v. San¬ 
born. 130 A. 472, 103 Conn. 362. 
Ga.—Zeagler v. Zeagler, 9 S.E.2d 263, 
190 Ga. 220—Smith v. Fischer, 184 
S.E. 406, 62 Ga.App. 698. 

Ill.—Dixon V. Nefsteadi 2 N.E.2d 
136, 285 Ill.App. 463. 

Ind.—Condo v. Barbour, 200 N.E. 76, 
101 Ind.App. 483. 

Iowa.—In re Shwertley’s Estate. 293 
N.W. 445, 228 lowa 1209—In re 
Hager's Estate, 236 N.W. 663. 212 
lowa 861. 

Ky.—Russell v. Hogan. 140 S.W.2d 
616, 282 Ky. 764. 

Me.-^Bragdon v. Smith, 12 A. 2d 666, 
136 Me. 474—Averlll v. Cone. 149 
A. 297, 128 Me. 646. 129 Me. 9. 
Mass.—Dudley v. Dudley, 16 N.E.2d 
212, 300 Masa 270, 117 A.L..R. 1366 
—Cook v. Howe. 182 N.E. 681, 280 
Mass. 325—Commonwealth v. 
O'Connell. 174 N.E. 665, 274 Mass. 
316—Richardson v. Warfield, 148 
N.E. 141. 262 Mass. 618, 

Mich.—Diel V. Diel, 298 N.W. 478, 298 
Mich. 127—Michigan Trust Co. v. 
City of Grand Rapids. 247 N.W. 
744, 262 Mich. 647, 87 A.L.R. 840— 


Windoes v. Colwell. 226 N.W. 573. 
247 Mich. 872. 

Minn.—Kietzer v. Nelson, 196 N.W. 

641, 167 Minn. 463. 

Miss.—Gidden v. Qidden, 167 So. 786, 
176 Miss. 98. 

Mo.—De Hatre v. Ruenpohl, 108 S.W. 
2d 367. 341 Mo. 749, transferred, see. 
App., 123 S.W.2d 243—Lanphere v. 
AfCeld, 99 S.W.2d 36—Wass v. Ham- 
montree, 77 S.W.2d 1006—^Anderson 
V. Taylor. 227 S.W. 84—Cunning¬ 
ham V. Kinnerk. 74 S.W.2d 1107, 
230 Mo.App. 749. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761. 86 Mont. 340—First 
State Bank of Phllipsburg v. Mus- 
sigbrod, 271 P. 696, 83 Mont. 68. 
N.H.—Ruel V. Hardy. 6'A.2d 763, 90 
N.H. 240. 

N.J.—Seddon v. Pickard, 137 A 641, 
101 N.J.Eq. 241. 

N.Y.—^In re CunnilTs Estate, 4 N.E. 
2d 946. 272 N.Y. 89. reversing 286 
N.Y.S. 870, 246 App.Dlv. 352. revers¬ 
ing 282 N.Y.S. 675, 166 Misc. 696— 
Windsor Trust Co. v. Waterbury. 
145 N.Y.S. 794. 160 App.Div. 571. 
affirmed 107 N.E. 1087, 213 N.Y. 
686—In re Reilly's Will, 24 N.Y.S. 
2d 213. 176 Misc. 597—In re Will- 
er's Estate. 12 N.Y.S.Sd 867, 171 
Misc. 582—In re Rosenblatt's Es¬ 
tate. 3 N.Y.S.2d 619, 167 Misc. 268 
—In re Merrill's Estate, 300 N.Y.S. 
671, 166 Misc. 161—In re Baker's 
Estate, 298 N.Y.S. 261, 164 Misc. 
92—In re Ryan's Elstate, 291 N.Y.S. 
668, 161 Misc. 313—In re Engel’s 
Estate. 260 N.Y.S. 648, 140 Misc. 
276. 

N.C.—Linker v. Linker. 196 S.E. 329, 
213 N.C. 361—Parker v. Porter, 179 
S.E. 28. 208 N.C. 31. 

N.D.—Aberle v. Merkel, 291 N.W. 
913, 70 N.D. 89. 

Ohio.—Bickley v. Citizens Sav. Bank 
& Trust Co., App., 84 N.E.2d 262 
—Diliman v. Warner. 6 N.E. 2d 767, 
64 Ohio App. 170—^Nolan v. Kroll, 
174 N.E. 750, 37 Ohio App. 360. 
Okl.—Russell V. Davison, 89 P.2d 352, 
184 Okl. 606, 121 A.L.R. 1063— 
Seal V. Banes, 85 P.2d 704, 168 
Okl. 660. 

Or.—In re Ohlsen's Estate, 76 P.2d 6. 
168 Or. 197. 

Pa.—^Wolfe V. Lewisburg Trust ft 
Safe Deposit Co., 158 A. 667, 806 
Pa. 683. 81 AL.R. 660—In re Kel¬ 
ley's Estate, 146 A 260, 297 Pa. 
17—In re Von Storcjii’s Estate, 117 
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A 88. 273 Pa. 383—In re Harlack- 
ers* Estate. 64 York Leg.Rec. 74. 
S.C.—Thompson v. Hudgens, 159 S.E. 
807, 161 S.C. 450. 

S.D.—Federal Land Bank of Omaha 
v. Flerestad. 286 N.W. 298, 66 S. 
D. 429. 

Tenn.—Edwards ▼. McCall, 10 Tenn. 
App. 276. 

Tex.—Gannaway v. Barrera. Civ.App.. 
74 S.W.2d 717, reversed on other 
grounds Barrera v. Gannaway. 105 
S.W.2d 876, 130 Tex. 142—Roberts 
v. Carlisle. Civ.App.. 4 S.W.2d 144, 
error dismissed—Russell v. Adams, 
Civ.App.. 293 S.W. 264, affirmed, 
Com.App., 299 S.W. 889. 

Utah.—In re Cloward’s Estate, 82 P. 
2d 336. 96 Utah 463, 119 AL.R. 
123. 

Vt.—Spencer v. Lyman Falls Power 
Co., 196 A 276, 109 Vt. 294. 

Va.—Bruce v. Farrar, 158 S.E. 866, 
166 Va. 542. 76 AL.R. 872—Broad- 
duB V. Broaddus, 130 S.E. 794, 144 
Va. 727. 

Wis.—Neelen v. Holzhauer, 214 N.W. 
497, 193 Wis. 196. 63 A.L.R. 369— 
Hill V. True. 80 N.W. 462. 104 Wis. 
294. 

23 C.J. p 998 note 32. p 1136 note 87. 
BSsot of invalid instrnmsnt 
Invalid instrument whereby dece¬ 
dent conditionally promises to pay 
certain sum does not affect the op¬ 
eration of the text rule as regards 
devised realty.—Frame v. Whitaker, 
36 S.W.2d 149, 120 Tex. 68, reversing. 
Civ.App., 7 S.W.2d 140. 

Sanattsr’s intsrsst 

Ga.—^Holton v. Holton. 25 S.E. 468, 
99 Ga. 250. 

23 C.J. p 1137 note 88 [b]. 
aa U.S.—Bank of Hamburg v. Tri- 
State Savings ft Loan Ass'n, C.C.A 
Ark., 69 F.2d 436—Tussing v. Cen¬ 
tral Trust Co.. D.C.Mlch.. 34 F.2d 
312—Rosa V. Beacham, D.C.S.O.. 33 
F.Supp. 3—^Abbott v. Welch, D.C. 
Mass., 31 F.Supp. 369—^In re Bux¬ 
ton's Estate. D.C.I11., 14 F.Supp. 
616. 

Ala.—Forman v. McAnear, 121 So. 638. 
219 Ala. 167—Boyte v. Perkins, 99 
So. 662, 211 Ala. 130—Turk v. Turk. 
89 So. 467. 206 Ala. 312. 

Ariz.—Stephens v. Comstock-Dexter 
Mines. 97 P.2d 202, 64 Arts. 619. 
Ark.—Deaner v. Gwaltney, 108 S.W. 
2a 600, 194 Ark. 332—^Mayo v. Bank 
of MarveU, 66 S.W.2d 649, 188 Ark. 
830. 
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real estate is regarded as assets to be administered 
by his executor or administrator quite like person- 
alty.*l It has been held that land which is conveyed 
to “the estate of” a person stated in the deed to be 
deceased is assets of the estate.32 

§ 104. -Proceeds of Sale 

The proceeds of the sale of real estate, which by 
conversion at time of the owner's death Is to be deemed 
personalty, constitute assets of decedent's estate In the 
hands of his personal representatives. In the absence of 
such conversion, whether proceeds from the sale of 
decedent’s property are assets of the estate depends on 
the character of such property, as realty or personalty, 
at the time of the decedent’s death. 

In a suitable case of conversion from real to per¬ 


sonal property, as where a fund is derived from the 
rightful sale, after decedent’s death, of land whose 
title had vested in decedent, where a sale by the 
executor of such land is confirmed by all the dece¬ 
dent’s heirs,where surplus proceeds are derived 
from land sold for taxes^B or under execution,** 
or where one dies having a vested interest in the 
proceeds of land previously sold,*^ the particular 
fund or surplus proceeds should be considered per¬ 
sonalty, and the representative, not the heir, is enti¬ 
tled thereto.** However, in general, as far as ex¬ 
ecutors or administrators are concerned, and except 
for such conversion, the character of property, 
whether as real or personal, is that impressed on it 


Cal.—In re Izedorlo'a Estate, 280 P. 

171, 100 Cal.App. 469. 

Conn.—Bowen v. Morgrillo, 14 A.2d 
724, 127 Conn. 161—Hewitt v. San¬ 
born, 130 A. 472, 103 Conn. 352. 
Oa.—Zeagler v. Zeagrler, 9 S.E.2d 263, 
190 Ga. 220—Whatley v. Mussel- 
white, 5 S.E.2d 227, 189 Ga. 91— 
Smith V. Fischer, 184 S.E. 406, 62 
Ga.App. 598. 

Ind.—Coats v. Veedersbursr State 
Bank. 38 N.E.2d 243—Globe Mer¬ 
cantile Co. V. Perkeypile, 126 N.E. 
29. 189 Ind. 31—Condo v. Barbour, 
200 N.E. 76, 101 Ind.App. 483. 

Iowa.—In re Schwertley's Estate, 293 
N.W. 446, 228 Iowa 1209—In re 
Jackson’s Estate, 280 N.W. 663, 225 
Iowa 359. 

Mich.—Diel v. Biel, 298 N.W. 478, 298 
Mich. 127—Michigran Trust Co. v. 
City of Grand Haplds, 247 N.W. 
744, 262 Mich. 547, 87 A.L.R. 840. 
Miss.—Gidden v. Gldden, 167 So. 785, 
176 Miss. 98. 

Mont.—Swanbergr v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 
N.T.—In re Cunniff’s Estate, 4 N.E. 
2d 946, 272 N.T. 89, reversinff 286 
N.T.S. 870, 246 App.Div. 362, re¬ 
versing 282 N.Y.S. 675, 166 Misc. 
696—Genesee Valley Trust Co. v. 
Newborn. 6 N.Y.S.2d 498, 168 Misc. 
703—In re Rosenblatt's Estate, 3 N. 
Y.S.2d 619, 167 Misc. 268—In re 
Baker’s Estate, 298 N.Y.S. 261, 164 
Misc. 92—In re Mould's Estate, 186 
N.Y.S. 250, 113 Misc. 602, affirmed 
In re Mould, 187 N.Y.S. 355, 195 
App.Div. 822—In re Ledyard's Es¬ 
tate, 21 N.Y.S.2d 860, affirmed In re 
Ledyard’s Will. 20 N.Y.S.2d 1006, 
269 App.Div. 892, reargument de¬ 
nied 21 N.Y.S.2d 390, 259 App.Div. 
1029, and 24 N.Y.S.2d 780. 261 App. 
Dlv. 827—In re Bingham’s Estate, 
17 N.T.S.2d 981. 

K.D.—Aberle v. Merkel, 291 N.W. 913, 
70 N.D. 89. 

Okl.—^In re Hlbdon’s Estate, 228 P. 
164, 102 Okl. 146. 

28 C.J. p 1187 note 88—6 C.J. p 826 
note 84 [a] (7). 

Real property as available for pay¬ 


ment of claims against estate see 
infra S 479. 

Sales under order of court see infra 
fifi 636-^66. 

Xaeome of tmst fund invested In 
real estate for decedent’s benefit 
should be treated as assets going to 
the executor.—^Fassitt’s Estate, 2 
Wkly.N.C., Pa., 671. 

Distinotion between realty and pro¬ 
ceeds thereof as assets 

(1) Under some of the statutes the 
real property itself becomes assets 
in the hands of the executor or ad¬ 
ministrator for the payment of debts. 
—Tate V. Norton, Ark., 94 U.S. 746, 
24 KEd. 222—23 C.J. p 1187 note 88 
[c] (1). 

(2) According to some authorities, 
however, it is not the land itself, 
but the proceeds thereof, when sold 
to pay debts, which constitute the 
assets.—Linker v. Linker, 196 S.E. 
829, 213 N.C. 351—23 C.J. p 1187 note 
88 [c] (2). 

(3) Proceeds of realty as assets see 
infra 9 104. 

Strict constmctlon 

Such statutes are in derogation of 
the common law and must be strictly 
construed.—Coats v. Veedersburg 
State Bank, Ind., 88 N.E.2d 248. 

31. U.S.—Robinson v. Georgia Sav. 
Bank & Trust Co., C.C.A.Ga., 106 
F.2d 944. 

Fla.—Jones v. Federal Farm Mortg. 
Corporation, 182 So. 226, 182 Fla. 
807. 

Ga.—Peck v. Watson, 142 S.E. 460, 
166 Ga. 853, 67 A.L.R. 660. 

Ind.—Globe Mercantile Co. v. Perk¬ 
eypile. 126 N.E. 29, 189 Ind. 81. 
N.Y.—In re Burstein’s Estate, 276 
N.Y.S. 601, 168 Misc. 616. 

Okl.—^Bryan v. Seiffert, 94 P.2d 626, 
186 Okl. 496—Nolan v. Mathis. 295 
P. 801. 147 Okl. 166. 

23 C.J. p 1138 note 90, 

Property subject to administration 
see supra f 4. 

Btatiag Oalifonla nde 
N.Y.—In re Van Zandt’s Estate, 266 
N.Y.S. 869, 142 Misc. 668. 
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88. Tex.—McKee v. Ellis, Civ.App., 
83 S.W. 880. 

23 C.J. p 1138 note 91. 

33. N.Y.—In re McKinney’s Estate, 

24 N.Y.S.2d 906. 175 Misc. 377—In 
re Maguire’s Estate. 291 N.Y.S. 763, 
161 Misc. 219. affirmed 296 N.Y.S. 
628, 261 App.Div. 337, motion 

granted In re Maguire's Will, 298 
N.Y.S. 1008, 262 App.Div. 762, af¬ 
firmed 13 N.E.2d 458, 277 N.Y. 527. 

S.C.—Pinson v. Pinson, 148 S.E. 211, 
150 S.C. 368. 

23 C.J. p 1138 note 93. 

PzDceeds of land la aaother state 
N.Y.—Spalford v. Stafford, 28 N.T.S. 
2d 523. 

23 C.J. p 1138 note 93 [a], 

34. Mass.—Grout v. Hapgood, 18 
Pick. 159. 

36. U.S.—Chaplin v. U. S., 19 Ct.Cl. 
424. 

36. Pa.—Weimer v. Karch, 26 A 432, 
163 Pa. 386. 

23 C.J. p 1138 note 96. 

37. N.Y.—In re McKinney’s Estate, 
24 N.Y.S.2d 906, 175 Misc. 377. 

N.C.—Place v. Place, 174 S.E. 747, 
206 N.C. 676. 

R.I.—Capwell v. Spencer, 137 A 699, 
48 R.L 401. 

23 C.J. p 1138 note 97. 

Proceeds ia possessloa of decedeat 
On death with proceeds of sale of 
land in possession of decedent, such 
proceeds constitute assets of his es¬ 
tate subject to power of his person¬ 
al representatives.—Place v. Place, 
174 S.E. 747, 206 N.C. 676. 

38. N.Y.—In re McKinney’s Estate. 
24 N.Y.S.2d 906, 176 Misc. 877. 

N.C.—Place v. Place, 174 S.E. 747, 
206 N.C. 676. 

23 C.J. p 1139 note 98. 

Descent and distribution of property 
equitably converted see Conver¬ 
sion t 40. 

Disposition of proceeds of sale under 
order of court see infra 8| 666-660. 
Surplus proceeds from sale of mort¬ 
gaged property see infra I 110 b. 
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at the death of decedent and does not change by 
any subsequent technical conversion in the course 
of administration.89 Accordingly, where property 
in the form of realty at the time of the death of the 
owner is subsequently sold, proceeds of such sale arc 
not assets in the hands of decedent’s personal rep> 
resentatives.^® Where land belonging to the estate 
of a decedent is sold on foreclosure of vendor’s lien 
notes, any excess of proceeds over the notes goes to 
the heir at law.^^ 

Where a person having an interest in realty in¬ 
stitutes proceedings for its partition, on his death 
the proceeds of the sale are regarded as assets of 
such person’s estate in the hands of his personal 

representatives, ^2 ^nd the character of such pro¬ 
ceeds as assets is not affected by the fact that a 
check representing them is delivered to the dece¬ 
dent’s widow and her attorney.^® If the real estate 
of a decedent is sold under an order of court for 
partition among the heirs, the proceeds are not as¬ 
sets in the hands of the administrator for the pay¬ 
ment of debts, unless they arc made so by order of 
the court,although as to the heirs the share of 
each becomes personalty.^® 

The proceeds of a void sale are not assets in the 
hands of the personal representatives of the ven¬ 
dor.^® 


Property purchased with proceeds. Where all the 
heirs of a decedent consent to the sale of his real 
estate, property purchased with the proceeds does 
not constitute assets of decedent’s estate.^^ 

§ 105. -Rents and Profits, Etc. 

a. In general 

b. Effect of insolvency of estate 

c. Rents collected by representative 

d. Effect of testamentary provision 

e. Effect of insufficiency of personalty 

f. Effect of statutes 

a. In General 

Rents, profite, and income of real property accruing 
prior to the death of the owner are aseete in the hands 
of hie personal representative, but rents and profits ac¬ 
cruing after the owner's death ordinarily are not assets 
of the estate. 

The rents, profits, and income of a decedent’s real 
property accruing before his death vest in the per¬ 
sonal representative as assets.^® However, subject 
to certain exceptions and statutory modifications 
discussed in the following subdivisions of this sec¬ 
tion, rents, profits, and income of realty accruing 
after his death are not assets, but vest in the heir 
or devisee,^® even though the rent was expressly 
reserved to the lessor, his executors, administrators, 


99. Cal.—In re Izedorlo's Estate, 280 
P. 171, 100 Cal.App. 469. 

Miss.—Wright v. Wright, 134 So. 197, 
160 Miss. 236. 

N.Y.—Spafford v. Stafford, 28 N.T.S. 
2d 523—In re Phetteplace's Estate. 
6 N.Y.S.2d 845. 

23 C.J. p 1139 note 99. 

40 . N.Y.—In re Phetteplace's Es¬ 
tate, supra. 

41 . Ky.—Dodd v. Hewitt, 69 S.W. 
955, 24 Ky.L. 708. 

40 . Iowa.—^Albright v. Moeckley, 237 
N.W. 309. 

VBdsr statute 

Okl.—Bryan v. Selffert, 94 P.2d 526, 
185 Okl. 496. 

43 . Iowa.—Albright v. Moeckley, 237 
N.W. 309. 

44 . Miss.—Johnston v. Union Bank, 
37 Miss. 526. 

Ill.—Smith V. Smith, 60 N.E. 1088, 174 
111. 62. 43 L..R.A. 403. 

46 . Mo.—State v. Harper. 64 Mo. 
App. 286. 

23 C.J. p 1139 note 3. 

46. Ala.—Pettit V. Pettit, 82 Ala. 
288. 

23 C.J. p 1138 note 93 [g]. 

47. Aria.—Faulkner v. Faulkner, 208 
P. 660, 23 Aria. 318. 

48. Ind.—Lockridge v. Citiaens 

Trust Co. of Oreencastle, App., 37 
N.E.2d 728. 


Ky.—Greenway’s Adm'r v. Green¬ 
way, 98 SW.2d 283. 266 Ky. 114— 
Gibson’s Adm'r v. Gibson, 43 S.W. 
2d 34'3, 241 Ky. 74. 

Or.—In re Banfleld’s Estate, 299 P. 
323. 137 Or. 356, rehearing denied 
3 r.2d 116, 137 Or. 256. 

Tex —Ru.s8el] v. Adams, Civ.App., 
293 S.W. 264, affirmed. Com.App., 
299 S.W, 889. 

Va,—Broaddus v. Broaddus, 130 S.E. 

794, 144 Va. 727. 

23 C.J. p 1139 notes 4. 5 [1]. 

Rents of realty as property available 
for payment of claims see Infra 8 
480. 

Ufa estate in part of land 

Where husband had life estate in 
one third of land and his second 
wife owned storehouse thereon, hus¬ 
band's estate was entitled to one 
third of ground rent until his death 
and remaindermen to balance of 
ground rent, and surviving wife to 
rent from storehouse.—Baker’s 
Adm’x V. Combs, 284 S.W. 101, 215 
Ky. 6. 

Vortgaged property 

(1) Where a mortgagor dies after 
a receiver to collect rents has been 
appointed in suit to foreclose the 
mortgage, that part of rents collect¬ 
ed by such receiver for the period 
between the expiration of the re¬ 
demption period and the death of the 
mortgagor, and prior to the execu¬ 
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tion of a deed, became a part of the 
assets of his estate.—Clark v. Hall, 
24 N.E.3d 394, 303 lll.App. 1. 

(2) Mortgaged property as assets 
of mortgagor’s estate see infra | 110. 

Boyaltlss 

Amounts due as royalties for min¬ 
erals mined from the lands of an 
Indian at the time of his death are 
assets of his estate.—Kendall v. 
Bwert, Okl.. 42 S.Ct. 444, 259 U.S. 
139, 66 L.Ed. 862, reversing, C.C.A., 
264 F. 1021. 

46 . Ark.—Mayo v. Bank of Marvell, 
6*5 S.W.2d 549, 188 Ark. 330. 

Ga.—Zeagler v. Zeagler, 9 S.E.2d 263, 
190 Ga. 220—Hoyt v. Ware. 118 S. 
E. 734, 156 Ga. 98—Sterchi Bros. 
Stores V. Mitchell, 176 S.E. 537, 49 
Ga.App. 826—Lee v. Moore, 139 S. 
E. 922. 37 Ga.App. 279. 

Ind.—Lockridge v. Citizens Trust Co. 
of Greencastle, App., 37 N.E.2d 728 
—Murray v. Cazier, 53 N.E. 476, 23 
Ind.App. 600, rehearing denied 65 
N.E. 880, 23 Ind.App. 600. 

Kan.—Firmin v. Crawford, 86 P.2d 
970, 971, 140 Kan. 370, citing Oor. 
pus Juris. 

Ky.—Gibson's Adm'r v. Gibson, 48 8. 
W.2d 343, 241 Ky. 74—Bourne's 
Ex’r V. Edwards, 2 S.W.2d 10918. 
223 Ky. 36. 

Mass.—Jaques v. Gould. 4 Cush. 884. 
N.J.—Joselson v. Joselson, 172 A. 
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and assigns and the fact that the land was sold 
to pay debts does not deprive the heirs or devisees 
of their right to rents which accrued between the 
time of decedent’s death and the time of the sale.^^ 
It follows that the personal representative cannot 
release the tenant from rent accruing after dece¬ 
dent’s death in consideration of his giving up pos- 

session.®2 

Effect of particular lease provisions. The appli¬ 
cation of the principle that rents, accruing after the 
death of the lessor, go to his heirs and not to his 
personal representatives is not affected by the fact 
that the lease covers and provides for the use of 
personal property in connection with the real es- 
tate.5* 

b. Effect of Insolvency of Estate 

Rents and profits of realty accruing after the death 
of the owner ordinarily are not assets although the es¬ 
tate is Insolvent. 

The rule that the rents and profits of real estate 
accruing after the death of the owner arc not as¬ 
sets, but belong to the devisees or heirs at law, see 
supra subdivision a of this section, is usually held 
to apply, although the estate is insolvent and the 
rents have come into the hands of the executor or 
administrator, unless he has received them under 
an agreement with the heirs or devisees that they 
should be assets to save the real estate from sale, 
or for the advantage of all persons interested, or 
unless the will gave him the rents to be administered 


as assets.<^^ However, there is authority for the 
contrary view.*® 

e. Bents OoUectod by BepresentatiTe 

Rents of reel estate accruing after the death of the 
owner ordinarily are not aeeets of the estate although 
the personal representative has possession of them. 

The rule that rents of real estate accruing after 
the owner’s death are not assets of his estate, see 
supra subdivision a of this section, generally is not 
affected by the mere fact that they have come into 
the hands of the executor or administrator,®® even 
though the land is subsequently sold for the payment 
of debts.®^ There are cases, however, to the effect 
that if the executor or administrator actually col¬ 
lects rents accruing after the decedent’s death he is 
responsible for them as assets.®® 

d. Effect of Testamentary Provision 

Pursuant to testamontary provisions, rents and 
profits of real estate accruing after the death of the 
owner may become assets in the hands of his personal 
representative. 

The testator may by his will prevent the appli¬ 
cation of the usual rule stated in subdivision a of 
this section with respect to rents and profits of 
realty accruing after his death,®® and where the ex¬ 
ecutor or administrator is empowered to rent the 
decedent’s lands for the convenience and on behalf 
of all concerned, while the estate is being settled, 
the rents collected are deemed assets for the pay- 


812. 814. 116 N.J.EIq. 180. quoting 

Oorpna Jazla. 

N.C.—Carr v. Carr, 180 S.E. 82, 208 
N.C. 246. 

Pa.—In re Graham's Estate. 23 A. 2d 
235, 147 Pa.Super. 57—In re Alex¬ 
ander's Estate, 34 Pa.Dlst. & Co. 
169—In re Downes' Estate. 27 Del. 
Co. 319—Hogsett v. Liutrario, 87 
Plttsb.L.J. 73, 2 Pay.L.J. 1. 

S.C.—Burkhalter v. Townsend. 158 
S.E. 221. 160 S.C. 134—Staton v. 
Gulllebeaux, 116 S.E. 443, 123 S.C. 
363, 31 A.L.R. 1. 

Tex.—^Russell v. Adams. Civ.App., 
293 S.W. 264, affirmed. Com.App.. 
999 S.W. 889. 

Va.—Broaddus v. Broaddus. 130 S.E. 

794. 144 Va. 727. 

23 G.J. p 1139 note 5. 

Right of heirs to rents, profits, etc., 
of realty see Descent and Dis¬ 
tribution I 70. 

Mortgaged pvoparty 

(1) Renta which accrue on mort¬ 
gaged property after a mortgagor's 
death are not assets of his estate 
in the hands of his personal repre¬ 
sentative.—Wathen v. Glass, 64 
Miss. 382. 

<2) Mortgaged property as assets 
see infra 6 


BO. N.Y.—Fay v. Holloran, '35 Barb. 
29*5. 

51. N.J.—Blttle V. Clement. 54 A. 
138. 

23 C.J. p 1140 note 7. 

65. Pa.—Winkle v. Meany. 90 Pa. 
Super. 339. 

63. N.Y.—Marshall v. Moseley. 21 
N.Y. 280. 

23 C.J. p 1140 note 9. 

64. N.J.—^Joselson v. Joselson, 172 
A. 812, 814, 116 N.J.Eq. 180, quot¬ 
ing OospoB gnxis. 

Tenn.—Stephens v. Mason. 1 Tenn. 
App. 246. 

23 C.J. p 1140 note 10. 

86. N.C.—Shell v. West, 41 S.E. 65. 

130 N.C. 171. 

23 C.J. p 1141 note 11. 

66. N.J.—^Joselson v. Joselson, 172 
A. 812, 814, 116 N.J.Eq. 180. quot¬ 
ing Corpus gurts. 

Pa.—In re Alexander's Estate, 64 
Pa.Dlst. ft Co. 169. 

23 C.J. p 1141 note 13. 

Status and liability of r spisss a tstiva 
(1) A personal representative col¬ 
lecting rents Which accrued after 
the death of decedent holds them as 
agent for the persons entitled there¬ 
to. 


N.Y.—Armstrong v. Armstrong. 185 
N.Y.S. 853. 

Pa.—In re Alexander's Estate, 34 Pa. 
Dist. ft Co. 169. 

(2) He is liable in assumpsit to 
the true owner of such rent.—^Whit¬ 
aker v. Shuman, 161 Ill.App. 568. 

67. Me.—Kimball v. Sumner, 62 Me. 
305. 

Mass.—Towle v. Swasey, 106 Mass. 

100 . 

68. U.S.—^Boyce v. Grundy. Tenn., 
9 Pet. 275. 9 L.Ed. 127. 

23 C.J. p 1141 note 12. 

69 . N.J.—Joselson v. Joselson, 172 
A. 812, 116 N.J.Eq. 180. 

23 C.J. p 1141 note 16. 

Equitable oouvsnisu 

(1) Where the will works an eq¬ 
uitable conversion of the real estate, 
the rents and profits of the land be¬ 
come legal assets in the hands of 
the personal representative. 

Mass.—Bayley v. Sloper’s Ex'rs. 160 
N.B. 275. 263 Masa 534. 

N.Y.—Stagg V. Jackson, 1 N.T. 206, 
How.App.Cas. 661, 4 How.Pr. 294. 

(2) Conversion of realty into per¬ 
sonalty by will see Conversion I1 
15-29. 
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roent of debts.^^ Particular testamentary provisions 
have, however, been held not to render certain rents 
or royalties assets in the hands of testators’ person¬ 
al representatives.^^ 

e. Effect of Insufficiency of Personalty 

Rents of realty accruing after the owner’s death may 
constitute assets of his estate where the personalty Is 
Insufficient to pay debts. 

The rule that rents of real estate accruing after 
the owner's death are not assets in the hands of his 
personal representatives, see supra subdivision a of 
this section, may not apply where the personalty is 
insufficient to pay the debts of the estate,partici»- 
larly where the representative is ordered to rent 
land for the purpose of paying the debts of de¬ 
ceased.** 

f. Effect of Statutes 

Under atatutee In aome Jurladlctlona renta of real ea- 
tate accruing aubaequent to the owner’a death are aaaeta 
in the handa of hla peraonal repreaentatlve. 

Under statute in some jurisdictions the general 
rule stated in subdivision a of this section has been 
changed by making rents and profits of land accru¬ 
ing after the death of the owner assets in the hands 
of the personal representative for the payment of 
debts.*^ However, statutes providing that land of 
a deceased person shall remain liable for the pay¬ 
ment of his debts** and statutes providing for ap¬ 
portionment of rents under certain conditions*® 


have been held not to affect the general rule as to 
rents accruing subsequent to the owner’s death. 
Under some statutes the rents which constitute as¬ 
sets of the estate are limited to those accruing with¬ 
in a certain period of time after the death of dece¬ 
dent.*^ 

§ 106. -Crops und Products 

Natural products of the soil, when not severed at 
the time of the owner’s death, are not assets of his es¬ 
tate. In the absence of a specific devise of the land on 
which crops are growing, they are assets In the hands 
of the personal representative of the owner of such land, 
but crops planted subsequent to the death of the decedent 
ordinarily are not assets of his estate. 

Natural products of the soil not sown or planted 
by decedent, such as clover, grass, fruit, and the 
like, when not severed from the soil at the time of 
decedent’s death, go to the devisee or heir, see De¬ 
scent and Distribution § 70; and the C.J.S. title 
Wills § 772, also 69 C.J. p 387 note 72, and are not 
assets in the hands of decedent’s personal repre¬ 
sentatives.** 

Fructus industricdcs. It is well established that 
growing and unharvested crops on the land of a 
decedent at the time of his death, such as are raised 
annually or periodically by labor and planting, go 
to the personal representative as assets rather than 
to the heir at law where the land is not specifically 
devised.** Where, however, there is a devise of the 
land, the authorities are not uniform, some holding 


60. Cal.—Washinf^ton v. Black, ‘23 
P. SCO, 83 Cal. 290. 

23 C.J. p 1111 note 17. 

6l< Mass.—Brown v. Baron, 87 N.E. 

772. 162 Mass. 56, 44 Am.S.H. <331. 
Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A..N.S.. 461. 

23 C.J. p 1139 note 4 [g], p 1141 note 
16 [c]. 

Bogmlttos dinpoacd of by wlU 

A testamentary direction to an ex¬ 
ecutor as to certain royalties does 
not operate to make other royalties, 
which have been otherwise disposed 
of by will, assets of decedent's es¬ 
tate in the hands of such executor.— 
Goosling V. Pinson, 248 S.W. 248, 198 
Ky. 67. 

66. Ala.—Johnson v. Moxley, 118 
So. 651, 22 Ala.App. 1. reversed 
on other grounds 113 So. 656, 216 
Ala. 466. 

K.T.—In re Baker's Estate, 298 N.Y. 

S. 261, 164 Mlsc. 92. 

Pa.—In re Shlbe's Estate, 41 Pa. 

Dist. & Co. 315. 

23 C.J. p 1141 note 19. 

63. N.C.—Shell v. West, 41 S.B. 65, 
180 N.C. 171. 

23 C.J. p 1141 note 19. 

at. Ala.—Johnson v. Moxley, ll8 So. 
6'51, 22 Ala.App. 1, reversed on oth¬ 


er grounds 113 So. 656, 216 Ala. 
466. 

Mont —In re Bradfleld's Estate, 221 
P. 531, 69 Mont. 247. 

N.Y.—In re Baker’s Estate, 298 N.Y. 

S. 261, 164 Mlsc. 92. 

Okl.—In re Gentry's Estate, 13 P.2d 
156. 158 Okl. 196—Nolan v. Math¬ 
is. 295 P. 801. 147 Okl. 155. 

Pa—In re Shilee’s Estate. 41 Pa. 
Dist. & Co. '31‘5. 

Tex.—Jones v, Gibbs, 130 S.W.2d 265, 
138 Tex. 627, affirming, Civ.App., 
103 S.lV’.2d 1011, motion overruled 
131 S.W.2d 957. 183 Tex. 627. 

23 C.J. p 1141 note 20. 

Mortgaged property 

(1) Rents from mortgaged prop¬ 
erty accruing subsequent to death 
of mortgagor may for the limited 
purpose prescribed by statute consti¬ 
tute assets of his estate.—Clark v. 
Hall, 24 N.E.2d 394, 803 Ill.App. 1. 

(2) Mortgaged property as assets 
of mortgagor’s estate see infra 6 
110 . 

MooMsity for bringing reato into nd- 
ministration 

Rents of decedent's realty are not 
assets of his estate for payment of 
debts unless brought into adminis¬ 
tration under the section of the 
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Fiduciaries Act requiring the or¬ 
phans' court, on creditor’s applica¬ 
tion, to direct executor or adminis¬ 
trator to collect such rents for cred¬ 
itor’s benefit when decedent’s per¬ 
sonal estate appears insufficient to 
pay his debts.—In re Graham’s Es¬ 
tate, 23 A.2d 235, 147 Pa.Super. 57. 

66* N.J.—Paletz v. Camden Safe 
Deposit & Trust Co.. 157 A. 456, 109 
N.J.Eq. <344. 

66. Ky.—Rand v. Hill, 8 Bush 66. 
23 C.J. p 1141 note 20 [a]. 

67. Miss.—Wright v. Wright. 134 
So. 197. 160 Miss. 235. 

Vt.—Allen V. Tarbell’s Estate, 26 A. 
76, 65 Vt. 150—Dunbar v. Dunbar, 
3 Vt. 472. 

23 C.J. p 1141 note 21. 

68. Ala.—Eubank v. Clark, 78 Ala. 
78. 

Mo.—Blum V. Frost, App., 116 S.W. 
2d 541. 

23 C.J. p 1141 note 22. 

69. U.S.—In re Buchanan, D.C.Pa.| 
24 F.2d 5'53. 

Ala.—^Adams v. Adams, 140 So. 488, 
224 Ala. 346. 

Tenn.—Langford v. Hudson, 241 8. 

W. 393. 146 Tenn. 309. 

23 C.J. p 1142 note 23. 
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that in such case the crops go with the land to the 
devisee uxiless the will provides otherwise,and 
others asserting that notwithstanding the devise the 
crops go to the personal representative,which 
latter rule is sometimes established by statute.^2 

Where a purchaser had established his homestead 
on land, on which he had given notes for the pur¬ 
chase price, secured by a vendor’s lien, and died 
vrithout having paid all the notes, the purchaser’s 
administrator was not entitled to treat the proceeds 
of crops raised on the homestead subsequent to the 
vendee's death, and turned over to him by the wid¬ 
ow as assets of the estate instead of applying them 
on the lien notes of which he was the holder and 
as against a donee of the notes after maturity the 
widow was entitled to a credit on the notes for the 
amount realized by the administrator from the sale 
of crops turned over to him by the widow.^^ 

Time of death or severance as determining ele¬ 
ment, Under some statutes the time of decedent’s 
death or of severance of the crops determines wheth¬ 
er or not the crops go to the personal representative 
as assets.75 Under other statutes providing that 
crops shall pass to the personal representative, it 
is immaterial whether such crops are severed at the 
time of decedent’s death.^® 

Crops or products severed before death of dece¬ 
dent Crops and products of whatever character, 
actually severed before the death of decedent, go 
to the representative.'^^ 

Crops planted after death of decedent. As a rule 
crops planted after decedent’s death are not assets 


of his estate in the hands of his personal represen¬ 
tatives, but belong to the heir or devisee,*^® although 
it has been held that crops planted on leased prem¬ 
ises after the death of a lessee but during the life 
of the lease belong to the estate of the lessee unless 
they are exempt.^® 

§ 107. -Mortgages 

On th* death of a mortgagee of real estate, the un* 
foredoeed mortgage passes to hit executor or adminis¬ 
trator. 

An un foreclosed mortgage of real property pass¬ 
es to the executor or administrator of the mortgagee 
like the money right evidenced by bond or note 
which it was given to secure,®® and the money re¬ 
ceived by the personal representative of an equitable 
mortgagee, in redemption of the mortgage, should 
be charged by the probate court to the representa¬ 
tive and ordered distributed as personal estate.®^ 
If an executor takes a conveyance of mortgaged 
land in satisfaction of the mortgage debt, it has been 
held that the land is personalty in his hands, being 
a substitute for the mortgage,®® and, where title to 
mortgaged realty is acquired by the personal rep¬ 
resentative of the mortgagee by foreclosure, consti¬ 
tuting a mere salvage operation, such land remains 
personalty in the hands of the representative.*® 

Where a mortgage is foreclosed before the death 
of the mortgagee, and title to the mortgaged prop¬ 
erty thus becomes vested absolutely in him, such 
property, like any other real property of a decedent, 
goes to his heirs or devisees,®® and, if the mortgage 


Orowlngr crops as real or personal 
property see Crops 9 1* 

TOt Mo.—Blum V. Frost. App., 118 
S.W.2d 641. 

Tenn.—Langford v. Hudson, 241 S. 

W. 393, 146 Tenn. 309. 

23 C.J. p 1142 note 24. 

71. Kan.—In re Blakely's Estate, 
224 P. 65. 115 Kan. 644. 

28 C.J. p 1142 note 25. 

Va. Kan.—Kessler v. Heberllng, 213 
P. 639, 113 Kan. 571. 

'28 C.J. p 1142 note 26. 

73. Tex.—McCord v. Hames. 86 S. 
W. 504, 38 Tex.Clv.App. 239. 

74. Tex.—McCord v. Hames, supra. 

78* S.C.—^Berry v. Berry, 32 S.E. 

863, 56 S.C. 303. 

28 C.J. P 1142 note 29. 

Ovop aot planted 

A statute providing that crops un¬ 
gathered at the death of decedent 
shall pass to his administrator does 
not apply where no crop had been 
planted.—Carr v. Carr, 180 S.B. 82, 
208 N.C. 246. 


76. Kan.—^Kessler v. Heberling. 218 
P. 639, 113 Kan. 571. 

77. Miss.—Hayes v. National Sure¬ 
ty Co.. 153 So. '515. 169 Miss. 676. 

Ohio.—^Edwards v. Rainier, 17 Ohio 
St. 897. 

78. La.—Maxwell-Yerger Co. v. Ro- 
gan, 51 So. 48, 125 La. 1. 

23 C.J. p 1142 note 31. 

78. Iowa.—In re Ring, 109 N.W. 
710, 132 Iowa 216. 

23 C.J. p 1142 note >32. 

BO, U.S.—Collins v. Tweedale, C.C.A. 
N.J., 76 P.2d 68. 

Ala.—^Dodson v. Protective Life Ins. 
Co., 181 So. 492, 286 Ala. Ill— 
Webb y. Sprott, 144 So. 669, 226 
Ala. 600—Qilchrlst y. Gilchrist, 
137 So. 406, 409, 228 Ala. 662, cit¬ 
ing Oospna Fuia. 

Conn.—^Bowen y. Morgillo, 14 A.2d 
724, 127 Conn. 161. 

Fla.—Corlett y. May, 171 So. 617, 126 
Fla. 606. 

Mo.—^Wakefield y. Dinger, 186 S.W. 
2d 17, 284 Mo.App. 407, transfer¬ 
red, see. Sup., 180 B.W.2d 490. 

K.J.—MeSpirit’s Estate, 68 A. 756, 
78 N.J.E(i. 618. 
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N.Y.—In re Phetteplace's Estate, 6 
N.Y.S.2d 845. 

Pa.—Eldredge y. Eldredge, 194 A. 
306, 128 Pa.Super. 284. 

23 C.J. p 1142 note 34. 

Collection of secured claims by per¬ 
sonal representative see infra i 
173. 

Mortgaged property of decedent as 
assets of estate see infra I 110. 

Personal representatives of mortga¬ 
gee as persons entitled to fore¬ 
close mortgage see the C.J.S. title 
Mortgages 19 619, '526, also 41 C. 
J. p 885 note 96, p 897 note 63, 23 
C.J. p 1148 note 37. 

81. Me.—Hawes y. Williams, 48 A. 
101, 92 Me. 483. 

88 . Iowa.—Langfltt y. Langfltt, 278 
N.W. 98, 96, 228 Iowa 702, quot¬ 
ing Corpus Fnxto. 

N.Y.—Yonkers Say. Bank y. Kinsley, 
28 N.Y.S. 926, 78 Hun 186. 

88. N.Y.—In re Valionis' Estate, 26 
N.Y.8.2d 640, 176 Miso. 110. 

84 . N.J.—Osborne v. Tunis, 26 N.J. 
Law 688. 
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is transferred to the owner of the fee to be held as 
a muniment of title, it belongs, on his death, to his 
heirs or devisees, and not to his personal represen¬ 
tatives.*® 

§ 108. —— Leaseholds 

The Interest of a decedent In a leasehold estate con¬ 
st It utee an asset In the hands of his personal representa¬ 
tive. 

Except as the rule may be modified by statute, 
the interest of a decedent in a leasehold estate is an 
asset in the hands of his personal representative.®^ 
The interest of the lessee in a lease for the life of 
another is an asset in the hands of the personal rep¬ 
resentative of the life tenant.®® Similarly, the in¬ 
terest of a decedent in an agreement for a lease for 
two lives, of which his own was one, is an asset in 
the hands of his personal representative.®® A lease 
for years is not a freehold interest, but merely a 
chattel real, and it, therefore, vests in the executor 
or administrator of the lessee.®® The interest of a 
tenant in a tenancy from month to month likewise 
vests in the personal representative of such tenant.®^ 

The rule that the interest of a decedent lessee 
vests in his personal representatives is also true as 
regards rights incidental to, or given by, the lease, 
such as a privilege of renewal®® or an unexercised 
option to purchase the demised premises.®® 

It has been considered that as the rent is a first 


charge on the profits of the land, only what re¬ 
mains after deducting sufficient for the payment of 
the rent can be regarded as assets of the estate,®^ 
but there is also authority for the view that the pro¬ 
bate court has no right to direct the application of 
sums realized from the use of the property to liq^ 
uidate arrears of rent in preference to other debts 
of the estate, unless ^it is clearly shown that the in¬ 
terests of the estate demand such action.®® 

§ 109. - Interests in Public Land 

A preSmption or homestead right with occupancy le 
not an aaset of a decedent's estate, although a mere right 
to poseeaslon or a land claim Is an asset of the estate. 

A preemption or homestead right with occupan¬ 
cy, or a land patent as usually expressed, is not an 
asset in the hands of personal representatives but is 
treated as real estate and descends to the heirs,®® 
but a mere right to enjoy possession or a land claim 
is treated as personalty, and as such goes to the rep¬ 
resentative.®*^ 

The claim of a squatter on public land, and his 
improvements made on the land during his occu¬ 
pancy, are not assets.®® 

§ 110. - Mortgaged Property 

a. In general 

b. Surplus proceeds of sale 


85. N.Y.—Browne v. Perris, 7 N.T. 
S. 172, 23 Abb.N.Cas. 236. 

86. Colo.—McKee v. Howe, 31 P. 
115, 17 Colo. -538. 

23 C.J. p 1144 note 46. p 1151 note 
18. 

87. Del.—Monbar, Inc. v. Monaghan, 
162 A. 50, 18 Del.Ch. 395. 

Md.—Mitchell v. Frederick, 17fli A. 

733, 166 Md. 42. 92 A.L.R. 1412. 

23 C.J. p 1143 note 45. 

Exempt property as assets of estate 
see infra 9 115. 

Sa Ky.—Clore v. Nichols, 2-61 S.W. 
846, 199 Ky. 581. 

23 C.J. p 1143 note 45 [b], p 1151 
note 16. 

Assignee of life tenant 

The assignee of a lessee for life 
holds an estate pur autre vie which 
is a freehold during the assignee's 
life but on his death a chattel real 
and assets in the hands of his ad¬ 
ministrator.—Mosher v. Tost, 88 
Barbu, N.Y., 277. 

88. N.Y.—Stiles v. Burch, 5 Paige 
132. 

sa Kan.-—Olson v. Frazer, 118 P.2d 
50*5. 154 Kan. 310. 

N.M.—State ex rel. Truitt v. District 
Court of Ninth Judicial Diet, Cur¬ 
ry County, 96 P.2d 710. 44 N.M. 16, 
126 A.L.R. 661. 


N.Y.—Goldberg v. Himlyn, '201 N.Y. 

S. 837, 121 Misc. 580. 

Ohio.—Mills V. Connor, 135 N.E. 616, 
104 Ohio St. 409. 

Pa.—^Fortunate v. Shenango Lime¬ 
stone Co., 123 A, 482, 278 Pa. 4-99— 
In re Waoker's Estate, 37 Pa.Di8t. 
A Co. 330, 29 Del.Co. 144. 

23 C.J. p 1143 note 45. 

81. N.J.—Levigton v. Tuly, 10 A.2d 
641. 126 N.J.Eq. 5'52. 

Pa.—Fortunato v. Shenango Lime¬ 
stone Co.. 123 A. 482, 278 Pa. 499. 
88. N.M.—Hart v. Walker, 52 P.2d 

123, 40 N.M. 1. 

23 C.J. p 1144 note 48. 

83 . N.J.—McCormick v. Stephany, 
41 A. 840, 57 N.J.Eq. 257. 

N.Y.—Walker v. Bradley, 163 N.Y.S. 
686. 89 Misc. 616. 

86. Ohio.—Becker v. Walworth, 12 
N.E. 1, 45 Ohio St. 169. 

Pa.—Mickle v. Miles, 1 Grant 320. 

8Bb N.Y.—Harris v. Meyer, 3 Redf. 
Surr. 460. 

8A Cal.—^In re Izedorio's Estate, 280 
P. 171, 100 CaLApp. 469. 

2<3 C.J. p 1144 note 62. 

Zn Texas 

(1) The personal representatives 
have considerable power with re¬ 
spect to land certificates and the 
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like belonging to decedent.—Pace v. 
Eoff, Com.App., 48 S.W.2d 956, mod¬ 
ifying Eoff V. Pace, Civ.App., 26 S. 
W.2d 264—23 C.J. p 1144 note 52 
[g] (1). (2). 

(2) A homestead preempted by de¬ 
cedent is treated as an asset of his 
estate in the hands of his personal 
representative notwithstanding dece¬ 
dent's right in the land is patented 
to his heirs after his death.—Hol¬ 
land V. Swilley. Civ.App., 278 S.W. 
238, certiorari denied Dent v. Swil¬ 
ley, 48 S.Ct. 34. 275 U.S. 492, 72 L. 
Ed. 390. 

(3) Other cases see 23 C.J. p 1144 
note 62 [g] (3)-(5). 

97. U.S.—O’Connell v. Pinnacle Gold 
Mines Co.. CC.Wash., 131 F. 106, 
affirmed 140 F. 854, 72 C.C.A. 646, 4 
L.R.A.,N.S., 919. 

2? C.J. p 1144 note 58. 

Bight to rsfnad of taxes 

Right to refund of taxes paid by 
deceased entryman is in administra¬ 
tor not heirs, not being right to land. 
—Casey v. Butte County, 217 N.W. 
608, 62 S.D. 884. 

88. Ga.—Holton v. Holton, 85 S.SL 
468, 99 Ga. 250. 

28 C.J. p 1145 note 64. 
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a. Zn Gttieral 

The Intereet of a mortgagor of real eetate le hot an 
aeeet of hie eetate, except to the extent neceaeary to pay 
debta. 

Where the owner of real estate encumbered by a 
mortgage dies, the land descends to his heirs or dev¬ 
isees, subject to the special encumbrance, or in oth¬ 
er words the equity of redemption vests in them,^® 
although it may, in case of insufficiency of personal¬ 
ty, become assets for payment of debts in the hands 
of the executor or administrator and it has been 
held that the duty of the personal representative to 
pay the debts and prepare the estate for distribution 
necessarily indicates him as the proper party to 
maintain a bill to redeem property mortgaged by 
his decedent.2 

Rents from mortgaged property as assets of mort¬ 
gagor's estate are discussed supra § 105. 

b. Surplus Proceeda of Sale 

If a mortgage le foreclosed during the mortgagor’s 
lifetime, any surplus proceeds are personalty which, on 
the mortgagor's death, go to his personal representative. 

If a mortgage is foreclosed during the lifetime of 
the mortgagor, any surplus proceeds of sale are per¬ 
sonalty and go to the personal representative of the 
mortgagor as such,® but, where the equity of re¬ 
demption has passed to the heirs or devisees of the 
mortgagor, the right to any surplus proceeds of sale 
goes with it, and, in case of a subsequent foreclo¬ 
sure and sale, it is usually held that such surplus 
proceeds belong to the heirs or devisees, and not to 
the personal representative of the mortgagor,^ even 
though the mortgage provided that the surplus 
should be paid to the mortgagor, his executors or 
administrators,® unless the condition of the estate is 
such that it is necessary to resort to the realty for 
the payment of debts.® It has been held, however, 
that where, after the death of the grantor in a deed 
absolute on its face but intended to secure a debt, 
the grantee conveyed the premises, the money re¬ 


ceived by him above the amount of the mortgage 
debt was money had and received for the use of 
the estate of the grantor, and he was liable to ac¬ 
count for the same at the suit of the grantor’s ad- 
ministrator,7 and that, if a power of sale, executed 
after the mortgagor’s death, provides that the sur¬ 
plus of the proceeds, after payment of the debts and 
expenses, shall be paid to the mortgagor or his as¬ 
signs, his executor may maintain an action there¬ 
for, although the mortgagor by his will devised the 
land to others.® Further, it has been held that, 
where a deed of trust is executed to secure a debt 
and subsequent to the grantor’s death the deed is 
foreclosed, the surplus proceeds in the hands of the 
trustee go to the grantor’s personal representatives.® 

Money realized by the personal representative of 
the mortgagor on sale of mortgaged property sub¬ 
sequent to the death of the mortgagor does not be¬ 
come assets of his estate until the debt secured by 
the mortgage is fully paid.^® 

§111. - Real Estate Purchased by 

Executor or Administrator 

Real estate purchased by an executor or administra¬ 
tor with the funds or for the benefit of the eetate le per¬ 
sonal assets In his hands. 

Real estate purchased by an executor or adminis¬ 
trator with the funds or for the benefit of the es¬ 
tate is personal assets in his hands.^^ However, 
where an administrator purchases lands from the 
heirs of his intestate, it cannot be regarded in a 
court of law as assets in his haads.^® 

§ 112. — Other Interests in Real Property 

Various interesti In real property other than those 
diecueeed In prior eectlons have been held to constitute, 
or not to constitute, assets of decedent's estate In the 
hands of his personal representative. 

Interests in real property other than those treat¬ 
ed supra §§ 103-111 have been held to constitute^® 


90. Maas.—Dudley v. Dudley, 16 
N.E2d 212, 300 Mass. 270, 117 
A.L.R. 1366. 

Mias.—Wright v. Wright. 134 So. 197, 
199, 160 Miss. 235, citing Corpne 
JTorla. 

28 C.J. p 1146 note 72. 

1. Maas.—Dudley v. Dudley, 15 N.E. 
2d 212, 800 Mass. 270, 117 A.L.R. 
1366—Horton v. Robinson, 98 N.E. 
681, 212 Maas. 248. 

A. Vt.—Merriam v. Barton, 14 Vt. 
601. 

8. Ill.—Nielsen v. Oail, 217 Ill.App. 
190. 

28 C.J. p 1146 note 76. 

4. Ala.—Turner v. Williams, 180 
So. 96, 99, 286 Ala. 602, citing Oor. 


pus Juris—Roy v. Roy, 172 So. 258. 
Miss.—Wright v. Wrtght, 134 So. 197, 
199, 160 Miss. 285, citing Corpus 
Jnrls. 

Mo.—Arrowood v. Delaney's Estate. 

App., 296 S.W. 522. 

N.C.—Llpslts V. Smith, 100 S.B. 247, 
178 N.C. 98. 

23 aJ. p 1146 note 76. 

9. N.T.—Dunning v. Ocean Nat. 
Bank, 61 N.T. 497, 19 Am.R. 298. 

6. Hawaii.—-Whitney v. Ross, 17 Ha¬ 
waii 468. 

Miss.—Wright v. Wright, 184 So. 

197, 160 Miss. 286. 

23 C.J. p 1146 note 78, 

7. Conn.—Sheldon v. Bradley, 87 
Conn. 824. 


8. Mass.—^Varnum v. Meserve, 8 Al¬ 
len 168. 

9. Mo.—Lolordo v. Lacy. 88 S.W.2d 
353, 337 Mo. 1097. 

10. Okl.—^Dawkins v. People's Bank 
ft Trust Co., 38 P.2d 1, 169 Okl. 
541. 

XL Cal.—Schade v. Stewart, 272 P. 

667, 206 Cal. 668. 

23 C.J. p 1147 note 84. 

18. Ala.—Coster v. Brack, 19 Ala. 

210 . 

18. Ooatraot for exoliaage of prop¬ 

erty 

Under statute, where a party to a 
contract for exchange of lands dies 
prior to the time fixed for execution 
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or not to constituted^ assets in the hands of the 
personal representatives of decedent 

Contracts for sale. Where the vendor in a con¬ 
tract for the sale of land dies before the payment 
of the purchase money and the execution of the con¬ 
veyance, his personal representatives and not his 
heirs will be entitled to receive the purchase mon¬ 
ey,dfi unless a contrary intent is shown by the con¬ 
tract itself,d® or by the will of the vendor.d7 The 
executor or administrator will be entitled to enforce 
the contract and to hold the proceeds of any unpaid 
balance thereof, whether as assets of the estate or 
in trust for heirs or devisees, according: as the terms 
of sale may justify.^® It has even been held that 
where the executors have canceled the contract of 
sale for default of the purchaser and regained ti¬ 
tle, they may sell and convey such realty, and ac¬ 
count for the proceeds as personalty.d® However, 
it has been asserted that where the contract of sale 
is void or cannot be enforced the land descends to 
the vendor’s heirs on his death;®® and that the le¬ 
gal title which remains in the vendor where a lien 
is reserved in his deed to secure the purchase mon¬ 
ey descends to his heirs.®i 

Where time is of the essence of a contract for the 
sale of realty and the entire title remains in the 


vendor until performance, on his death the contract 
is not personal property to be inventoried and ad¬ 
ministered as such by his personal representative.®® 

Where the owner of land dies after making a con¬ 
tract to sell the land, a rescission of the contract 
after the owner’s death has the effect of reconvert¬ 
ing the proceeds of the sale into land which does 
not constitute asset; of decedent’s estate in the 
hands of his personal representative.®® 

Contracts for purchase. Where the purchaser of 
land pays for it but dies before taking a deed, the 
land, on a suitable conveyance thereof, belongs ben¬ 
eficially to his heirs or devisees;®* and a bond or 
contract for the conveyance of land passes on the 
purchaser’s death to his heirs or devisees rather 
than to his executor or administrator.®® It has been 
held that the purchase money paid on an agreement 
for the sale of land is in equity considered as land, 
and if the contract is vacated after the death of the 
purchaser it goes to the heir, who is the proper per¬ 
son to sue therefor,®® but this has also been de¬ 
nied.®^ The personal representative may sue for a 
mere right to acquire an interest in land, or for 
breach of condition during the obligee’s lifetime, 
with failure to make title.®® 

A right to enforce a lien for taxes paid on an 


of conveyances, his Interest under 
such contract constitutes assets of 
his estate in the hands of his per¬ 
sonal representative.—Boeck v. John¬ 
son, 201 N.W. 311. 161 Minn. 248. 

14. Ohattels deposited ia realty 
Where chattels have been deposit¬ 
ed in the soil, they pass with the real 
property to the heirs or devisees.— 
Burdick v. Chesebrouyh. 88 N.Y.S. 
13. 94 App.Div. 532—23 C.J. p 1146 
note 71. 

Zatereet of tenant In oonunon 

The interest of a tenant in com¬ 
mon in realty does not constitute as¬ 
sets of his estate In the hands of 
his personal representatives.—^Wat¬ 
kins V. Merrihew's Estate, 131 A. 794. 
99 Vt. 294. 

15. Cal.—In re Reid's Estate, 79 P.2d 
461, 26 Cal.App.2d 362. 

Ill.—Hayne v. Fenton, 151 N.E. 877, 
321 Ill. 442. 

Mich.—In re McBride's Estate, 235 
N.W. 166, 253 Mich. 305. 

Miss.—Howell V. Hill, 48 So. 177, 94 
Miss. 566. 

N.T.—Persico v. Guernsey. 220 N.Y.S. 
689. 129 Misc. 190, affirmed 825 N. 
T.S. 890, 222 App.Dlv. 719. 

Ohio.—^Berndt v. Lusher. 178 N.Bl 
14. 40 Ohio App. 172. 

28 C.J. p 1146 note 66. 

Tender's intsssst as personalty 
Vendor's interest under executory 
contract for sale of land should be 
treated as "personalty" for purpose 


of administration.—In re Eilermann's 
Estate. 36 P.2d 763, 179 Wash. 16— 
In re. Fields* Estate. 262 P. 534, 141 
Wash. 62C. 

Idi Ind.—Stevens v. Flannayan, 80 
N.R 898, 131 Ind. 122. 

23 C.J. p 1145 note 66. 

17. Ohio.—Ruyy v. Ziarimore, 27 
Ohio N.P..N.S., 96. 

23 C.J. p 1146 note 57. 

18. III.—Butman v. Butman. 78 N. 
E. 821. 213 Ill. 104. 

23 C.J. p 1145 note 68. 

Enforcement of specific performance 
or recovery of purchase money see 
infra 9 267. 

19. N.C.—McMillan v. Reeves, 9 S.EL 
449, 102 N.C. 650. 

23 C.J. p 1145 note 59. 

sa U.S.—McKay v. Carrinyton, C. 
C.Ohio, 16 F.Ca8.No.8,841. 1 Mc¬ 
Lean 60. 

81. Tex.—McCord v. Hames. 65 S.W. 
604. 38 Tex.Clv.App. 289. 

88. Kan.—Pickens v. Campbell. 179 
P. 343, 104 Kan. 425. 

83. Pa.—Leiper v. Irvine. 26 Pa. 64. 
23 C.J. p 1138 note 97 [f]. 

84. Neb.—Cutler v. Meeker. 99 N.W. 
614, 71 Neb. 788, 8 AnouCas. 961. 

28 C.J. P 1146 note 68. 

Option to purchase leased premises 
as assets of estate see the C. J.S. ti- 
i tie Landlord and Tenant I 85, also 


86 C.J. p 1044 notes 29 [a], [b], 30 
[a]. 

85. N.Y.—^Persico v. Guernsey. 220 
N.Y.S. 689, 129 Misc. 190, affirmed 
226 N.Y.S. 890, 222 App.Div. 719. 

23 C.J. p 1146 note 64. 

OeraUcates 

(1) The text rule has been applied 
to interests represented by purchas¬ 
ers' certificates at execution sales.— 
Potts V. Davenport. 79 111. 456. 

(2) Such rule has also been applied 
to tax certificates.—Madler v. Ker- 
Bten. 175 N.W. 779. 170 Wis. 424. 

(3) However a purchaser's interest 
in certificate of purchase at execu¬ 
tion sale has been held to pass to 
his personal representative.—Palmer 
V. Riddle. 54 N.E. 227. 180 111. 461. 

(4) Moreover a sheriff’s certificate 
of sale under foreclosure by adver¬ 
tisement has been held to be assets 
in the hands of the personal repre¬ 
sentative of decedent in whose name 
such certificate is issued.—Boschker 
V. Van Beck, 122 N.W. 338, 19 N.D. 
104—^Winterbery v. Van de Vorste. 
112 N.W. 866. 19 N.D. 417. 

86. N.C.—Youny v. Youny, 81 N.C. 
91—Tate v. Conner, 17 N.C. 224. 

87- Ala.—Castleberry v. Pierce, 6 
Stew. & P. 160. 24 Am.D. 774. 

Ky.—Laufier v. Ashley. 6 Ky.L. 748. 
23 C.J. p 1146 note 66. 

88. Mich.—QuBtin v. Bay City Union 
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invalid sale, given by statute to '*the grantee, his 
heirs and assigns,” belongs to the purchaser’s heirs 
and not to his personal representatives.^^ A cove¬ 
nant to convey land is not an asset in the hands of 
the personal representative of the covenantee.^® 

Buildings or improvements. Where the decedent 
has begun erecting an expensive dwelling house for 
his personal residence, the personal representative 
may in his discretion and for the best interests of 
the estate stop such work and treat materials pur¬ 
chased and furnished as personal assets to be dis¬ 
posed of accordingly.31 While improvements put 
upon land ordinarily become part of the realty, the 
owner of erections upon land of another may, by 
agreement with the owner of the land, provide oth¬ 
erwise, so that on the death of either party equity 
shall provide due reimbursement as for personal 

property.*^ 

Property as to which power of sale given. It is 
held in some cases that an authority given by will 
to an executor to sell land, unless accompanied by 
the right to receive the rents and profits, vests no 
estate in the executor, but the lands descend to the 
heirs or pass to the devisees subject to the execu¬ 
tion of the power but there is also authority for 
the view that, where a testator authorizes or directs 
his executors to sell his real estate for certain pur¬ 
poses, the legal title to that real estate vests in the 
executors on the death of the testator.^^ 

Where decedent gives his personal representative 
power to sell real estate, the proceeds of the sale 
made in the exercise of such power constitute as- 

Sohool-Dlst., 64 N.W. 156, 94 Mich. 

502, 34 Am.S.H. 361. 

28 C.J. p 1146 note 67. 

99. Ind.—Stephenson v. Martin, 84 
Ind. 160. 

aa N.C.—Thrower v. Meintire, 20 N. 

C. 359, 34 Am.D. 382. 

81. Ohio.—Gray v. Hawkins, 8 Ohio 
St. 449, 72 Am.D. 600. 

39. Mass.—^Washburn v. Sproat, 16 
Mass. 449. 

Mo.—Brown v. Turner, 20 S.W. 660, 

113 Mo. 27. 

33. U.S.—Robinson v. Georgia Sav. 

Bank & Trust Co., C!.C.A.Ga.. 106 
F.2d 944. 

Del.—Brennan y. Wilmington Trust 
Co., 126 A. 42, 2 W.W.Harr. 482. 

Ind.—^French v. French, 108 N.E. 786, 

58 Ind.App. 621. 

Mass.—New England Trust Co. v. 

Morse, 136 N.E. 836, 243 Mass. 39. 

N.Y.—In re Powers’ Estate, 199 N. 

T.8. 96, 206 APP.D1V. 49. 

28 C.J. p 1147 note 82. 

Bale under testamentary authority 
see iaftu if 274-296. 


Bets of decedent’s estate in the hands of the personal 
representative.®® 

Dower inierest or widov/s share. Where the wife 
survives her husband, and thus becomes entitled to 
her dower or corresponding interest in his real and 
personal estate, but dies before it is set off to her, 
the right to recover, if surviving her death at all, 
see Abatement and Revival § 149, passes to her ex¬ 
ecutor or administrator and not to her heirs or next 
of kin.®* Where, however, the statute gives to the 
widow a distributive share of her husband’s lands, 
which >6he takes in fee simple, the realty to which 
she has thus acquired title, like any other realty, 
descends to her heirs or devisees and is not assets 
in the hands of her personal representative.®^ 

§ 113. Interests in Partnerships 

Ordinarily the personal representative, and not the 
heirs of a deceased partner, succeeds to hie unliquidated 
Interest In the partnership; legsl title to the firm’s assets 
la not an asset in the hands of such representative who 
takes merely an equitable Interest In the distribution of 
any remaining surplus. 

Before the liquidation of a partnership its effects 
are considered personalty, not realty, although in¬ 
vested in land; and it is usually considered when a 
partner dies, that his personal representative, not 
his heir, succeeds to his unliquidated interest there¬ 
in;®® but the legal title to property belonging to 
the copartnership vests in the surviving partner or 
partners, see the C.J.S, title Partnership § 275, also 
47 C.J. p 1044 note 52-p 1045 note 60, and not in the 
deceased partner’s personal representative,®® who 

Cal.—De Coe v. Johnson, 202 P. 362, 
54 Ca1.App. 692. 

Ill.—In re McCormick’s Estate. 2 N. 

E.2d 967, 286 Ill.App. 90. 

Mich.—Grigg v. Hanna, 278 N.W. 
125, 288 Mich. 443. 

Nev.—Bengoa v. Reinhart, 297 P. 
506, 509, 63 Nev. 241. citing Oor- 
Jwrig. 

N.J.—Thomsen v. Riedel, 176 A. 701, 
114 N.J.Law 379. 

Okl.—Lyons v. Lyons, 76 P.2d 892, 
898, 182 Okl. 113, citing Corpiui 
FnslB. 

Pa.—In re Cassel’s Estate, 18 Leh.L.J. 
123. 

Tex.—Turner v. Wilcox, Clv.App., 146 
S,W.2d 264—Johnston v. Winn, Civ. 
App., 106 S.W. 2d 398, error dis¬ 
missed. 

28 C.J. p 1147 note 88. 

Bond 

Under a statute providing that the 
surviving partner may be required to 
give a bond for the due administra¬ 
tion of the partnership effects and 
that if he falls to do so the admin¬ 
istrator of the deceased partner will 
be eatitled to take possession of the 


Failure of exeoutor to oseroise pow¬ 
er does not divest the title of the dev¬ 
isees.—Boland V. Tiernay, 91 N.W. 
836. 118 Iowa 69. 

34. Neb.—^Arlington State Bank v. 

Paulsen, 78 N.W. 303, 67 Neb. 717. 
Pa.—Dundas’ Appeal, 64 Pa. 326. 

36. N.Y.—In re Powers’ Estate, 199 
N.Y.S. 96, 206 App.Div. 49. 

Proceeds of sale of realty as assets 
generally see supra 5 104. 

36^ Pa.—Paul v. Paul, 86 Pa. 270. 
23 C.J. p 1143 note 43. 

37. Iowa.—Oslund v. Peterson, 160 
N.W. 899. 

3& Nev.—^Bengoa v. Reinhart, 297 P. 
606, 609, 68 Nev. 241, citing Oor. 
pus Juris. 

Okl.—Lyons v. Lyons, 76 P.2d 892, 
893. 182 Okl. 113, citing Corpus 
Juris. 

Wis.—^Mattson v. Wagstad, 206 N.W. 

866, 188 Wis. 666. 

28 C.J. p 1147 note 87. 

3». U.S.—New York Life Ina Co. 
V. Hageman, C.C.A.I1L, BO F.2d 
446. 
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takes merely an equitable interest in the distribution 
of any surplus remaining after payment of partner¬ 
ship debts,having no interest in the firm assets 
but only the right to an accounting.^1 The repre¬ 
sentatives of the deceased partner have, however, 
a lien on all firm property to the extent of the de¬ 
ceased partner's share.^2 On the settlement of the 
partnership the interest of a deceased partner goes 
to his personal representative as an asset of dece¬ 
dent's estate.^® 

Subject to the rules stated, the courts have held 
that particular interests constitute assets in the 
hands of the personal representatives of a deceased 
partner.*^ 

§ 114. Proceeds of Insurance Policies 

The question whether the proceeds of insurance 
policies constitute assets in the hands of personal 
representatives is determined largely by the type of 
policy considered, and the law peculiarly applicable 
thereto is discussed in appropriate places elsewhere 
in this work. Whether such proceeds constitute as¬ 
sets when derived from accident policies see the C. 
J.S. title Insurance § 1182, also 1 CJ. p 407 notes 43, 
44; fire insurance policies see the C.J.S. title In¬ 
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surance § 1149, also 26 CJ. p 444 notes 1, 2; indus¬ 
trial insurance policies sec the C.J.S. title Insur¬ 
ance § 1187, also 31 C.J. p 971 note 31-p 972 note 
48; life insurance policies see the C.J.S. title In¬ 
surance §§ 1156, 1157, 1165, 1166, 1170, also 37 CJ. 
p 565 note 63-p 566 note 76, p 566 notes 80, 90, p 
569 note 67, p 570 notes 76, 77, p 571 note 91, p 573 
note 43-p 575 note 80; mutual benefit insurance cer¬ 
tificates or policies se'b the C.J.S. title Insurance § 
1591, also 45 C.J. p 247 note 96. 

Proceeds of war risk insurance policies as assets 
of decedent's estates see Army and Navy § 85. 

Death benefits attaching to membership in trade 
unions arc discussed in the C.J.S. title Trade Un¬ 
ions § 38, also 63 C.J. p 693 notes 62, 63. 

§ 115. Exempt Property 

UnlaM otherwise provided by statute, exempt prop¬ 
erty Is assets in the hands of the personal representa¬ 
tive of the deceased debtor. 

On the death of a debtor, property which would 
have been set apart for him under his exemption 
had he lived remains a part of his estate and goes, 
in the absence of any statute providing otherwise, 
to his executor or administrator but under stat- 


entlre partnership effects, a notice 
by the administrator of the deceased 
partner reauiring a bond from the 
survivini? partner is sufficient to di¬ 
vest the property of the survivor 
without a citation from the court.— 
James v. Dixon, 21 Mo. 538. 

401 U.S.---Bahr v. Commissioner of 
Internal Revenue, C.C.A.Tex., 119 
F.2d 371. 

Mich.—GriKB v. Hanna, 278 N.W. 125. 
283 Mich. 443. 

Nev.—Bengoa v. Reinhart, 297 P. 606, 
63 Nev. 241. 

N.Y.—People ex rel. Whitney v. 
Loughman. 234 N.Y.S. 349. 226 

App.Div. 108, affirmed 168 N.B. 421, 
261 N.Y. 644—In re Ducker*8 Rs- 
tate, 263 N.Y.S. 217, 146 Misc. 899 
—In re Prince's Will. 262 N.Y.S. 
908, 141 Misc. 600. reversed on oth¬ 
er grounds 262 N.Y.S. 786, 238 App. 
Div. 866. 

XBtsrsst sttbjset to sals 

Under statute this interest is sub¬ 
ject to sale by the personal represen¬ 
tative.—Currie v. Landes, 202 P. 893, 
66 CaLApp. 73. 

41. U.S.—Qugenheim v. Helvering, 
C.C.A., 117 F.2d 469, certiorari de¬ 
nied Guggenheim's Rstate v. Com¬ 
missioner of Internal Revenue, 62 
S.Ct. 66. 

Nev.—Bengoa v. Reinhart, 297 P. 606, 
63 Nev. 241. 

N.Y.—In re Martiniano's Hstate, 16 N. 

Y.S.2d 285, 172 Misc. 376. 

Okl.—Lyons v. Lyons, 76 P.2d 892, 
182 Okl. 113. 


Wis.—Mattson v. Wagstad, 206 N.W. 

865. 188 Wis. 666. 

40. N.Y.—Hooley v. Gieve, 9 Abb.N. 

Cas. 8. 

48. Colo.—^Heuschel v. Wagner, 216 

P. 476, 73 Colo. 327. 

44. Boulty of paartaor lx ooatraot to 
porohase 

Where, at time of partner's death, 
partnership had contract to purchase 
lands on which payments were made, 
and balance was paid by new part¬ 
nership and title taken to land, de¬ 
ceased partner's estate is entitled to 
interest equal to deceased partner's 
equity therein.—Thompson v. Flynn, 
27 P.2d 606, 95 Mont. 484. 

Good wlU 

Interest of deceased partner in 
good will of business may be an as¬ 
set of his estate.—Cummings v. Rus¬ 
sell, 155 N.E. 641, 268 Mass. 502. 

Froflts 

(1) Representatives of deceased 
partner are entitled to share in net 
profits earned by surviving partner 
while liquidating business.—Murdock 
V. Murdock, 160 A. 599, 300 Pa. 280. 

(2) Deceased partner's administra¬ 
trix. on electing to take value of de¬ 
ceased's Interest in property of part¬ 
nership of contractors, could recover 
deceased’s share of profits on con¬ 
tracts under execution at date of de¬ 
ceased's death only to extent profits 
were earned before death.—Belding 
V. Belding, 192 N.B. 917, 858 111. 216, 
reversing 272 lll.App. 196. 
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45. Cal.—Pachett v. Webber, 245 P. 

422, 198 Cal. 440. 

23 C.J. p 1149 note 1. 

Xomestead property may consti¬ 
tute assets of decedent’s estate. 
Ark.—Huffstedler v. Kibler, 54 S.W. 

210, 67 Ark. 289. 

Cal.—Patchett v. Webber, 246 P. 422. 

198 Cal. 440. 

Fensioa money 

(1) Money which has been paid 
over to a pensioner Is assets of his 
estate in the hands of his personal 
representatives notwithstanding stat¬ 
ute exempting money due, or to be¬ 
come due, to a pensioner.—Appanoose 
County V. Carson. 229 N.W. 152, 210 
Iowa 801. 

(2) Homestead exemption statute 
is inapplicable to exemption of pen¬ 
sion money in hands of administra¬ 
tor of pensioner’s estate against 
claims of creditors.—^Appanoose 
County v. Carson, supra. 

(3) Statute exempting pension 
from execution does not exempt pen¬ 
sion money in hands of administrator 
of pensioner's estate against claims 
of creditors.—^Appanoose County v. 
Carson, supra. 

(4) Pension money of deceased 
widow of Civil War veteran consti¬ 
tutes assets of her estate liable for 
payment of debts notwithstanding an 
exemption statute.—In re Stevens* 
BsUte. 24 N.Y.S.2d 786. 261 App.Div. 
48 . 
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utes in some jurisdictions certain property, or funds, 
or property up to a certain value, is not considered 
assets, but goes to the widow or diildren or other 
person entitled thereto free from the decedent's 
debts,^^ and under a statute specifically exempting 
certain funds from payment of the obligations of de¬ 
cedent it has been held that such funds simply pass 
into the hands of the estate for the purpose of dis¬ 
tribution to the beneficiaries.^7 To the extent that 
property exceeds in value the sum specified by the 
exemption statutes, it may constitute assets in the 
hands of the personal representative.** 

Property which is exempt at the time of the own¬ 
er’s death may become an asset of his estate when 
the person entitled to the benefit of the exemption 
renounces his right thereto.** 


§ 116. Foreign Assets 

Qanerally tha asaaU of a doeodont’a aatato, as far aa 
his psrsonal rsprsssntativss ars ooncsrnsd, ars llmitsd to 
property within ths stats or country granting administra¬ 
tion, although foreign assets coming Into thoir hand# 
constitute assets of ths sstats. 

In general the granting of administration is limit¬ 
ed to property within the state or country of the 
grant so far as the authority conferred is con¬ 
cerned;*® but the domiciliary representative should 
hold accountable, as far as he reasonably may, those 
who receive or hold such foreign assets,while 
if he himself receives such property it becomes as¬ 
sets in his hands which must be accounted for as 
such.** An executor or administrator qualifying in 
the state of the domicile of the testator has title ul- 


(6) Statutes exempting pension 
money from liability for debts do 
not render real estate purchased with 
pension money exempt from payments 
of pensioner's debts after his death. 
—In re Stevens* Estate, supra. 
Pxopsrtj of Imsbaad; Indivldiial 
property of widow 
Tools and household goods of a 
deceased husband may be regarded 
as part of the general assets of his 
estate, subject to the right of the 
widow to retain such items as be¬ 
longed to her Individually at the 
time of his death.—In re David's Es¬ 
tate, 288 N.W. 418. 22T Iowa 362. 

die. Ala.—Childs v. Thompson, 104 
So. 287. 20 A]a.App. 694. 

Misa—De Baum v. Hulett Undertak¬ 
ing Go.. 153 So. 613, 169 Miss. 488. 
N.D.—Bertsch v. Clooten, 200 X.W. 
904, 51 N.D. 733. 

Okl.—MePosey v. Sisters of the Sor¬ 
rowful Mother, 67 P.2d 617, 177 
Okl. 52. 

6 C.J. p 825 note 34 [a] (9), 35 [a]— 
23 C.J. p 1149 note 2. I 

Xomostead 

(1) Homestead property does not 
constitute assets of decedent's estate. 
U.S.—Pflster v. Johnson, D.C.Okl., 
13 F.Supp. 662. 

Pla.—^Waln v. Howard, 196 So. 210, 
142 Pla. 736—Spltzer v. Branning, 
184 So. 770. 136 Fla. 49—Hedick 
v. Hedick. 21 So. 101, 38 Fla. 252. 
Neb.—U, S. Fidelity & Guaranty Co. 
v. Bates. 296 N.WT. 560—Dillon v. 
Dillon, 171 N.W. 917, 103 Neb. 322 
—Judson V. Creighton, 128 N.W. 
651, 88 Neb. 87. 

Okl.—Ringer v. Byrne. 80 P.2d 212, 
183 Okl. 46—Kimberlin v. Anthony. 
254 P. 1, 124 Okl. 170—Pioneer 
Mortgage Co. v. Carter, 202 P. 513, 
84 Okl. 86. 

Tex.—Pace v. Boft, ConuApp., 48 S.W. 
2d 956, modifying EolV v. Pace. Civ. 
App., 26 S.W.2d 264—^Padalecki v. 
Drelbrodt. Civ.App., 129 S.W.2d 481, 
error dismissed, judgment correct 


—Equitable Building ft Loan Ass'n 
V. Jones. Civ.App., 36 S.W.2d 252— 
Greene v. Cass County State Bank, 
Civ.App., 7 S.W.2d 620—Cline v. 
Niblo. Civ.App.. 286 S.W. 298. re¬ 
versed on other grounds, Com.App., 
292 S.W. 178, modifted on other 
grounds 8 S.W.2d 633, 117 Tex. 474, 
66 A.L.R. 916—^Henry v. Brown, Civ. 
App.. 279 S.W. 541—Allen v. Ram¬ 
ey, Civ.App., 226 S.W. 489. 

Wls.—Curtis V. Gillie. 300 N.W. 911. 
239 Wis. 207. 

(2) To the extent to which a lease 
is exempt as a homestead it does 
I not go to the personal representative. 
—In re Ring, 109 N.W. 710, 182 Iowa 
216. 

Psasioa aoBsyi adjusted ssrvlos 
oompenaatlOB. 

(1) Under statute, pension money 
may not constitute assets of the es¬ 
tate of a deceased pensioner.—^Na¬ 
tional Home for Disabled Volunteer 
Soldiers, Danville, Ill., v. Wood, III., 
57 S.Ct 137, 299 U.S. 211, 81 L.Bd. 
180, affirming, C.C.A.. 81 F.2d 968, 
modifying, D.C., Wood v. National 
Home for Disabled Soldiers, Danville, 
Ill., 9 F.Supp. 403, certiorari granted 
National Home for Disabled Volun¬ 
teer Soldiers, Danville, Ill. v. Wood, 
67 S.Ct. 10, 299 U.S. 523, 81 L.Bd. 885 
—Durack v. National Home for Dis¬ 
abled Volunteer Soldiers. D.C.Me., 
38 F.2d 112, affirmed, C.C.A. 44 F.2d 
616—23 C.J. p 1149 note 2 fc]. j 

(2) Money placed in special deposit I 
account of branch treasurer of sol¬ 
diers' home for disbursement to pen- j 
sioners Is "pension money" within 
the meaning of such statute.—Durack 
V. National Home for Disabled Vol¬ 
unteer Soldiers, supra. 

(8) Adjusted service compensation 
of a World War veteran may not, 
under statute, constitute assets of his 
estate. 

Kan.—In re Oman, 222 P. Ill, 115 
Kan. 232. ^ 
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Miss.—De Baum v. Hulett Undertak¬ 
ing Co.. 153 So. 513. 169 Miss. 488. 
Pa.—In re Schmuckli's Estate, 17 A. 

2d 876, 841 Pa. 86. 

Solvenoy of estate 

The application of the text rule is 
not affected by the solvency or insol¬ 
vency of the decedent's estate. 

Miss.—^De Baum v. Hulett Undertak¬ 
ing Co.. 163 So. 613, 169 Miss. 488. 
Tex.—Henry v. Brown. Clv.App., 279 
S.W. 641. 

Wages 

Neb.—^Dobney v. Chicago ft N. W. Ry. 

Co., 235 N.W. 586, 120 Neb. 824. 
^Wearing apparel'* 

"Wearing apparel," which Is not to* 
be deemed assets of decedent under 
an exemption statute, is not confined 
to clothing, but includes articles of 
ornamentation such aa watch and 
chain.—In re Carter's Estate. 240 P.. 
727, 113 Okl. 182. 

47. Iowa.—In re Galloway's Estate,. 
269 N.W. 7. 222 Iowa 169. 

48. Bvideaoe held suAoleat to show 
value in excess of that prescribed by 
statute.—Columbia Trust Co. v. An- 
glum. 225 P. 1089. 63 Utah 863. 

40ii OkL—In re Butler's Estate, 78' 
P.2d 417. 181 Okl. 801. 

00, Conn.—Bankers' Trust Co. of 
New York v. Greims, 147 A. 290, 
110 Conn. 36. 66 A.L.R. 726. 

N.H.—Dupont v. Moore, 166 A. 417,. 

86 N.H. 254. 

23 C.J. p 1148 note 91, 

Foreign and ancillary administration 
see infra II 988-1015. 
mtnrn of debt 

Tex.—Saner-Ragley Lumber Co. v. 
Spivey, Com.App., 288 S.W. 912, re¬ 
versing, Civ.App., 230 S.W. 878. 

23 C.J. p 1148 note 91 [a]. 

01. Mass.—^Hutchins v. State Bank, 
12 Mete. 421. 

28 C.J. p 1148 note 98. 

08. Cal.—In re Barrelro's Estate, 14 
P.2d 786, 126 CaLApp. 752. 

Wls.—^In re Pflster*s Estate, ^56 N.W. 
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timately to the assets, wherever they jinay be situ¬ 
ated, subject, however, to the satisfaction of local 
creditors and claimants,and he should consider 
all the chattels of his decedent wheresoever situated 
as assets, if by reasonable diligence he may pursue 
and possess himself of them.^^ 

§117. Ownership of Property 

Only property which decedent owned at the time of 


hie death may conatitiite aaaeta of hit eatate; an execu¬ 
tor or adminlatrator cannot claim a greater Intereat In 
property than the decedent had. 

As a general rule, only such property as a dece¬ 
dent owned at the time of his death may constitute 
assets of his estate.^^ Debts or claims can be as¬ 
sets only where decedent was the creditor or claim¬ 
ant at the time of his death but an obligation 
really owned by decedent is an asset of his estate, 


911. 216 Wia. 42. rehearing denied 
266 N.W. 246. 216 Wls. 42. 

22 C.J. p 1148 note 94. 

53. Ky.—Compton's Adm'r v. Border¬ 
land Coal Co.. 201 S.W. 20. 179 
Ky. 696. L.R.A.1918D 666 . 

Md.—York V. Maryland Trust Co., 
133 A. 128. 131. 150 Md. 364. 46 
A.L.R. 281. quoting <k>rpiis Juils. 

23 C.J. p 1148 note 96. 

fhotik of foreign oorporatloa may 
be administered by the domiciliary 
representative where there is no an¬ 
cillary administration.—In re Bar- 
reiro's Estate, 13 P.2d 1017. 125 Cal. 
App. 153. 

54. Md.—York v. Maryland Trust 
Co.. 133 A. 128, 131. 150 Md. 354. 
46 A.I 4 .R. 231. quoting Corpus Ju¬ 
ris. 

23 C.J. p 1148 note 96. 

55. Ark.—Pool v. Gordon, 221 S.W. 
453, 144 Ark. 106. 

Cal.—In re Olmstead's Estate. 15 P. 
2d 495. 216 Cal. 686 —In re Bar- 
reiro's Estate. 13 P.2d 1017, 125 
Cal. App. 153. 

Fla.—Bourne v. State Bank of Or¬ 
lando & Trust Co., 142 So. 810, 
814. 106 Fla. 46. citing Corpus Ju¬ 
ris. 

Iowa.—In re Lewis' Estate, 298 N. 

W. 842. 230 Iowa 694. 

La.—Boykin v. Boykin. 4 La.App. 

210 . 

Minn.—Engelking v. First Stajtc 
Bank of Northome. 209 N.W. 307, 
167 Minn. 486. 

Miss.—Hayes v. National Surety Co., 
153 So. 515, 169 Miss. 676. 

Mo.—Cunningham v. Kinnerk, 74 S. 
W.2d 1107. 111'3, 230 Mo.App. 749. 
citing Corpus Juris. 

N.Y.—In re Korndcr’s Estate. 6 N. 
Y.S.2d 324, 168 Misc. 553—In re 
Guarnerl’s Will. 268 N.Y.S. 244, 
14-9 Misc. 769—In re Tiebor's Es¬ 
tate. 3 N.Y.S.2d 40. 

Pa.—^In re Logan’s Estate. 74 Pa. Su¬ 
per. 82—In re Rahauser's Estate, 
52 York Leg.Rec. 37. 

Tex.—Markward v. Murrah. 1'56 S. 
W.2d 971, 138 A.L.R. 242, affirm¬ 
ing. Civ.App.. 136 S.W.2d 649, and 
reversing 136 S.W.2d 652 and 136 
S.W.2d 666 —Coggin Nat. Bank v. 
Smith. Civ.App., 63 S.W.2d 252. 
Utah.—^In re Rogers' Estate, 284 P. 
992. 76 Utah 290. 

28 aj. p 1149 note 8—6 CJ. p 826 
note 84 [d] (8). 


Property accruing after death see In¬ 
fra 6 126. 

Surviving wife’s business 

Administrator of deceased husband 
as representative of creditors has 
no rights in property of surviving 
wife engaged in business.—Chase v. 
Chase. 171 N.E. 631, 271 Mass. 485. 

Property acquired during coverture 

(1) In absence of wife’s written 
assent, personalty acquired by her 
during coverture cannot become the 
property of her husband even though 
he purports to reduce the property 
to his own possession, and, having 
never been his property, cannot be 
part of his estate.—Hax v. O’Don¬ 
nell, 117 S.W.2d 667. 2‘34 Mo.App. 
636. 

(2) Bonus from sale of oil and 
gas lease on property not acquired 
by Joint industry during coverture 
18 not Itself property so acquired 
within meaning of distribution stat¬ 
ute.—In re Wagner's Estate, 62 P.2d 
1186. 178 Okl. 384. 

Workmeu's oompeuaatioa mwuvd 

Lump sum award of compensation 
paid attorney for injured party be¬ 
came part of latter's estate on his 
death.—Bannat v. Zulley. 243 Ill. 
App. 497. 

Abseuoo of formal oouvoyuao# 

Where a testator directed that his 
debts and funeral expenses be paid, 
and that his property be sold, and 
the proceeds paid over to, or In- 
ve.sted for, his widow, and the land 
was not sold, but the widow re¬ 
mained In possession thereof after 
having agreed with the executor in 
writing to assume the debts and dis> 
charge him from liability, such land 
was part of the widow’s estate, and 
subject to her debts at her death, 
notwithstanding the failure of the 
executor formally to convey it to 
her.—Logan v. Bean. 87 S.W. 1110, 
120 Ky. 712. 27 Ky.L. 1081. 

Asset not reduced to possossloa 

Where wife died intestate and 
without issue in 1912, leaving bank 
deposit, and husband who was ap¬ 
pointed administrator died in 1917, 
beneflcial interest in bank deposit 
passed to next of kin of husband on 
his death, even though he had not 
reduced bank deposit to possession 
during his lifetime.—Hennessey v. 
Meehan. 191 A. 615, 58 R.1. 104. 
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Paymeut to widow morOly for dis- 
txlbutiou 

Widow, under antenuptial agree¬ 
ment creating trust guaranteeing to 
her a stated income per month and 
requiring her to account for income 
received in excess of that amount, 
was not entitled, during administra¬ 
tion of the husband's estate, to re¬ 
ceive income in excess of amount 
guaranteed merely for purpose of 
permitting her to make distribution 
to parties entitled to it, nor was she 
entitled to receive it as administra¬ 
trix to await orders of court.—Can¬ 
non V. Birmingham Trust & Sav¬ 
ings Co.. 102 So. 453. 212 Ala. 316. 

56 . N.Y.—Conlon v. Union Dime 
Sav. Bank, I 86 N.Y.S. 303. 195 

App.Div. *509. 

23 C.J. p 1150 note 6 . 

Debts and rights of action generally 
see supra 95 100 - 102 . 

A vooovory by the personal repre- 
seutatlve becomes assets of the de¬ 
cedent’s estate. 

Ala—American Life Ins. Co. of Ala¬ 
bama V. Carlton, 184 So. 171, 236 
Ala. 609. 

Okl—Baltimore American In.s. Co. 
of New York v. Cannon, 73 P.2d 
167, 181 Okl. 244. 

Claims acquired la dischargliig ob- 
ligations 

Claims acquired by executors in 
properly administering estate a.s in¬ 
cident to discharge of testator’s ob¬ 
ligations are enforceable by execu¬ 
tors.—In re Jarvis’ Estate, 285 N. 
Y.S. 285, 158 Misc. 255. 

OoatzAution from Joint debtors 

A mortgage obligation upon which 
deceased was a cosigner was a pri¬ 
mary debt of deceased’s estate prop¬ 
erly listed in the schedule of debts 
filed by executor, and if the estate 
satisfied the debt it would be enti¬ 
tled to contribution from the Joint 
debtors, which contribution would be 
an asset of the estate.—In re Fie- 
blg’s Estate, 22 N.E.2d 288, 61 Ohio 
App. 40. 

xrote and oontruct in favor of bus* 
band and wife 

On death of wife, husband was 
entitled to promissory note payable 
to husband or wife and to annuity 
contract in favor of husband and 
wife, or survivor.—Holmes v. Vigue. 
173 A. 816, 133 Me. 50. 
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although it nominally runs to another.^^ An exec- obligations on it as existed at the time of decedent’s 
utor or administrator cannot claim a greater inter- death.^* 

est in property than decedent had;^* he takes the Decedent’s interest in collateral which he had 
property subject to such charges, liens, claims, and posted as security is an asset of his estate.^<^ 

J’oSbS bank MOonBt | tor is entitled to It as part of his f Bank of Arkansas v. Interstate Pack- 

(1) Entire bank account, changed estate.—^Dempsey v. Brighton Bank ing Co., 299 S.W. 34, 176 Ark. 341. 


from Joint account to decedent's 
name only before his death, belonged 
to estate.—In re Gallagher's Estate, 
262 N.Y.S. 381, 146 Misc. 112. 

(2) Where a husband deposited in 
a bank money belonging to himself, 
in the name of his wife, with the 
understanding that all or any of it 
might be withdrawn either by him¬ 
self or by the wife and both the 
husband and the wife died without 
withdrawing the money, the title to 
such money vested Jointly in the es¬ 
tates of the husband and wife.— 
First Nat. Bank v. Sanders, 122 S.E. 
341, 31 aa.App. 789. 

Bmfts 

Where drafts were purchased for 
the purpose of making gifts to the 
respective payees, but before the in¬ 
tention was carried out the purchas¬ 
er died and the drafts passed into 
the hands of her executrix, the 
drafts, as between the bank selling 
the drafts and the decedent’s estate, 
must be deemed to be the property 
of the estate, it being legally impos¬ 
sible to carry out the deceased's in¬ 
tentions by giving to the payees.— 
Oellert Vr Bank of California, Na¬ 
tional Ass’n, 214 P. 377, 107 Or. 162. 

57ii Kan.—Hanrion v. Hanrlon, 84 

P. 381, 73 Kan. '25, 117 Am.S.R. 

453. 

23 C.J. p 1160 note 7. 

Aocouat la another’s name 

(1) Funds which mother deposited 
in bank to daughter’s credit, and 
which daughter used for mother's 
support and maintenance, were prop¬ 
erty of mother, in absence of show¬ 
ing that deposit was Intended as 
gift.—^In re Turner’s Estate, 266 N. 
Y.S. 435, 148 Mlsc. 142. 

(2) Payment of bank depoglts In 
wife’s name to surviving husband 
is valid as against wife’s adminis¬ 
trator, where funds belonged to hus¬ 
band, but were deposited in wife’s 
name for convenience, though each 
drew checks on bank.—^Wasson v. 
Lillard, 74 S.W.2d 637, 189 Ark. 546. 

(3) Where A and B opened a sav¬ 
ings account by depositing money in 
the name of B, there being no evi¬ 
dence as to whom the money be¬ 
longed, and the signature card au¬ 
thorised the bank to pay the money 
on a check signed by B and counter¬ 
signed by A. or on a check signed 
"B by A," and later A withdrew the 
money by check payable to his or¬ 
der, signed “B by A," and deposited 
it in another name, the money was 
the property of A, and his axecu- 


& Trust Co., 14 Ohio App. 170. 

58. Cal.—^Wortley v. Wood-Callahan 
Oil Co., 112 P.2d 226, 17 Cal.2d 762. 
Mich.—Ripley v. Lucas, 2*55 N.W. 
356, 267 Mich. 682. 

Ohio.—Hodapp v. Hodapp, App., 37 
N.E.2d 101—Wagner v. Blanchard, 
178 N.E. 846, 40 Ohio App. 553. 

Pa.—^Krewson v. Sawyer, 109 A. 798, 
266 Pa. 284. 

Superior right outstanding 
An administrator is not entitled to 
hold property to which others have 
a superior right.—^Flaks, Inc. v. De 
Berry. 79 P.2d 825, 68 Wyo. 203, 116 
A.L.R. 1191. 

Property wrongfully aouuired or 
withheld 

(1) Where decedent obtained mon¬ 
ey from one bank by fraud, and de¬ 
posited it in another bank, money 
on deposit in decedent’s name in sec¬ 
ond bank at time of decedent’s death 
was held to belong to defrauded 
bank.—In re Accles’ Estate, 276 N. 
Y.S. 430, 153 Misc. 421, affirmed 281 
N.Y.S. •973, 245 App.Dlv. 743. 

(2) An administrator in posses¬ 
sion of property conveyed to his in¬ 
testate in fraud of creditors stands 
in the shoes of the deceased vendee, 
taking only what his intestate right¬ 
fully held at his death.—Flaks. Inc. 
V. De Berry. 79 P.2d 825, 53 Wyo. 
203, 116 A.L.R. 1191. 

(3) Where an officer of the court 
without authority withholds person¬ 
al property of the estate, his estate 
may not retain any part of the funds 
withheld.—In re De Barry’s Estate, 
111 P.2d 728, 43 Cal.App.2d 715. 

59- Cal.—^In re Barreiro’s Estate, 13 
P.2d 1017, 126 Cal.App. 153. 

Iowa.—In re Lewis' Estate, 2*98 N.W. 
842, 230 Iowa 694. 

N.Y.—In re Ouarneri’s Will, 268 N. 
Y.S. 244, 149 Misc. 759. 

Property la deoedeat’s aame am aa^ 
ourity 

Where title to property purchased 
by son with aid of loan from father 
was taken in father's name for his 
protection and stood in his name at 
time of his death although loan had 
been repaid, administrator of fa¬ 
ther’s estate was not owner and was 
not entitled to rents and proflts 
from property.—^Hyland v. Tousley, 
275 N.W. 340, 67 N.D. 612. 

Ooaditloaal aale 

Under contract providing that ti¬ 
tle should not pass until drafts were 
paid, title was in seller, who could, 
on default, retake merchandise from 
buyer’s administrators.—^National 

1072 


Used as mortgage 

Where deed absolute in form is 
made to secure debt, and the grantee 
dies, the grantor has a right as 
against the administrator to recon¬ 
veyance of the property on payment 
of the debt.—Paulk v. Dorminey, 115 
S.E. 488, 164 Ga. 785. 

Payment by third person of eharge 
on property 

Where, after death of husband, 
wife paid note which she had ex¬ 
ecuted in consideration of extension 
of husband’s preexisting indebted¬ 
ness to payee, land on which hus¬ 
band had executed mortgage to se¬ 
cure note became part of husband’s 
estate and subject to claims against 
estate.—Strelitz v. First Wisconsin 
Nat. Bank of Milwaukee, 264 N.W. 
649, 220 Wis. 44*3. 

Proossds grsatsr than claim 

Where claimant was entitled to 
preferred claim against estate of 
pledgor for proceeds of sale of 
pledged merchandise, claim would be 
allowed as preferred claim only in 
sum claimant in proof of claim died 
with administratrix demanded, al¬ 
though proceeds of sale of pledged 
merchandise exceeded demand.—In 
re Petrosemolo’s Estate, 273 N.Y.S. 
718, 152 Misc. 419. 

Xicvy after death 

Where landlord, after tenant's 
death, distrained automobile ac¬ 
quired by tenant under bailment 
lease, bailor’s subsequently replevin- 
ing automobile did not eliminate 
rights of tenant's estate.—Studehak- 
er Sales Co. of Pittsburgh v. Nehaus, 
158 A. 283, 103 Pa.Super. 114. 

ea Colo.—Colorado Nat. Bank v. 

McCue, 249 P. 3. 80 Colo. 55. 
Mo.—Studer v. Harlan. 109 S.W.2d 

687, 233 Mo.App. 811—Hornsby v. 

Knorpp, 232 S.W. 776, 207 Mo.App. 

302. 

PoMMsUm of oollatcral 

(1) Executor is not entitled to re¬ 
cover note pledged by testator as 
collateral security under agreement 
giving pledgee power of sale with¬ 
out first discharging obligation due 
pledgee.—Hamilton v. First Nat. 
Bank, 166 N.E. 774, '33 Ohio App. 
100 . 

(2) The possessor of a policy of 
insurance on the life of a decedent 
may not be required to turn it over 
to decedent's executor if the poliqy 
was delivered as collateral security 
for a debt which the executor has 
not offered to discharge.—In re Pot- 
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§ 118. ——> Propertjr Held in Fiduciary Ca¬ 
pacity 

Property which a Caeadant hald aa a fiduciary la not 
part of hit aatata. 

Property which a decedent held as trustee or in 
any other fiduciary capacity does not at his death 
properly constitute part of his estate title to the 
property may pass to decedent’s heirs or personal 
representatives, but it does so clothed with the fiduci¬ 
ary obligation.®^ Such property cannot be charged 
with the debts of decedent,®® or with the expense 
of administering the estate.®^ The fact that the 
fiduciary treated the property as his own does not 
alter the rule;®® so decedent’s wrongful act in sell¬ 
ing trust property does not make the proceeds of 
the sale part of his estate.®® 

The rule that property of which decedent was 


trustee is not part of his estate applies where he is 
trustee of a trust which he established ;®7 thus a 
bank account which decedent established in his 
name as trustee®* or custodian®® for another is not 
part of decedent's estate, unless he effectively re¬ 
voked such trust before his death.^® However, such 
a bank account trust is subject to the claims of de¬ 
cedent’s creditors aqd is liable for funeral and ad¬ 
ministrative expenses to the extent that the assets 
of the estate are insufficient to pay such .claims.^^ 

The rule that property held by decedent in trust 
does not constitute assets of the estate does not re¬ 
lease the executor or administrator from his duty to 
maintain the right of the estate to such property un¬ 
til it has been finally judicially determined that it is 
not the property of the estate;"^® the personal rep¬ 
resentative is entitled to hold the trust property un- 


ochinak's Estate, 25 Pa.Dlst. & Co. 
282. 

Application of oollatorai to otber ac¬ 
counts 

Brokers authorized to apply col¬ 
lateral in customer's margin account 
on claims against other accounts 
are entitled to proceeds thereof as 
against administrator of customer's 
estate.—In re Thomas' Estate. 257 N. 
T.S. 336, 236 App.Div. 456. 

61. U.S.—Matern v. Commissioner of 
Internal Revenue, C.C.A., 61 F.2d 
663—Bolmer v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
D.C.Ky., 11 F.Supp. '660. 

Ga.—Napier v. Mitchell. 187 S.E. 6<39, 
183 Ga. 93. 

Fla.—Bourne v. State Bank of Or¬ 
lando & Trust Co., 142 So. 810, 
814, 106 Fla. 46. citing Cdrpus Ju¬ 
ris. 

Iowa.—In re Richardson, 100 N.W. 
797, 138 Iowa 668. 

N.Y.—Hawthorne v. Smith, 7 N.E.2d 
139, 273 N.T. 291, reversing 289 
N.y.S. 749, 248 App.Div. 612, af¬ 
firming 289 N.Y.S. 804, 159 Misc. 
709—In re Huselton's Estate, 237 
N.Y.S. 531, 185 Misc. 56—In re 
Sommer's Estate, 12 N.Y.S.2d 47. 
Pa.—In re Garrow's Estate, 49 
Dauph.Co. 174. 

23 C.J. p 1150 note 9. 

Account in deosdsat*s naans as ad. 
ministrator 

Plaintiff's decedent became vested 
with legal ownership of money in 
bank left by his wife, who died 
without descendants, and, having ob¬ 
tained possession thereof through 
administration before his death, he 
was the absolute owner in posses¬ 
sion of the entire fund, all debts of 
his wife having been paid, the form 
of the deposit, credited to the wife's 
estate in the name of the widower 
as her administrator, not changing 
the fact of its exclusive ownership 
in him at the time of his decease.— 
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Conlon v. Union Dime Sav. Bank, 
186 N.Y.S. 303, 195 App.Div. 509. 
Obeck intended as assignment 
Where a depositor shortly before 
his death signed and delivered a 
check intended as an assignment of 
the deposit to the payee in payment 
of a debt, if the apparent title to 
the deposit was in the drawer's es¬ 
tate, it was held by the estate as 
trust property.—Dunlap v. Commer¬ 
cial Nat. Bank of Dos Angeles, 195 
P. 688, 60 Cal.App. 476. 

Money which an agent receives in 
the course of his agency and keeps 
separate and distinct is not part of 
the agent's estate.—In re Oglesby's 
Estate, 215 Ill.App. 94. 

Fund commingled but traceable 
Where insured’s check for insur¬ 
ance premiums was deposited by in¬ 
surance broker, to whom insurance 
companies intrusted insurance pol¬ 
icies for collection and remission of 
premiums, in his personal bank ac¬ 
count on day before his death, and 
fund on deposit at his death exceed¬ 
ed proceeds of check, so that trust 
fund was clearly traced and iden¬ 
tified, it should be paid over to such 
companies.—In re Sommer's Estate, 
12 N.y.S.2d 47. 

66- U.S.—Matern v. Commissioner 
of Internal Revenue, C.C.A., 61 F. 
2d 663. 

63. U.S.—Bolmer v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
D.C.Ky., 11 F.Supp. 560. 

Property available for payment of 
claims see infra 6 478. 

64. U.S.—Bolmer v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
supra. 

66. U.S.—Bolmer v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 
supra 

N.Y.—In re Petrosemolo's Estate, 273 
N.Y.S. 718. 152 Misc. 419. 
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66. Mo.—Clay v. Walker, App., 6 S. 
W.2d 961. 

Where admlalstratrlx sold mer- 

ebaudise delivered to decedent as 
agent, principal was entitled to pref¬ 
erence as to proceeds of sale.—lu 
re Petrosemolo's Estate. 27'3 N.Y.S. 
718, 152 Misc. 419. 

37- N.Y.—In re Sweeney's Estate, 
279 N.Y.S. 927, 155 Misc. 461. 

68- N.Y.—Malary v. National Sav. 
Bank of Albany. 286 N.Y.S. 693, 
247 App.Div. 850—In re Yarme's 
Estate, 266 N.Y.S. 93, 148 Misc. 
457, affirmed 273 N.Y.S. 403, 242 
App.Div. 693—In re Brazil's Es¬ 
tate. 224 N.Y.S. 308, 130 Misc. 299. 
23 C.J. p 1161 note 9 [h]. 

69. Pa—In re Fitzglbbon's Estate, 
116 A. 289, 272 Pa. 345. 

70. N.Y.—In re Richardson's Estate, 
235 N.Y.S. 747, 131 Misc. 174. 

Bevooatiou by iaoompotout’s oom- 
mittoe 

Where deceased, prior to his in¬ 
competency, had established a ten¬ 
tative trust of a bank account, his 
committee could not revoke such 
trust and did not make the account 
part of the estate of the deceased 
by withdrawing the account and 
mingling the fund with the commit¬ 
tee's other moneys.—In re Rasmus¬ 
sen’s Estate, 264 N.Y.S. 231, 147 
Misc. 564. 

71. N.Y.—In re Reich’s Estate, 262 
N.Y.S. 623. 146 Misc. 616. 

7S. Cal.—Eiizalde v. Murphy. 103 P. 
904. 11 CaLApp. 32. 

2>soadSBt M oommlttsa for laoompo- 
tsxt 

On the other hand, it has been 
held that the personal representative 
of a decedent who was a committee 
for an incompetent is without au¬ 
thority to receive the property of 
the incompetent which was in the 
committee's possession at the time of 
his death.—^Bolmer v. U. S. Fidelity 



§ 118 

til a new trustee is appointed,and should settle 
the account of the trust.^^ 

Where the trust property has been dissipated or 
cannot be traced and identified, the beneficiary of 
the trust has only the rights of a general creditor 
against the estate,'^^ unless, as discussed in § 461 
infra, he is given a preference by statute. 

Decedent as settlor of trust. The fact that dece- 
cedent was the settlor of a trust does not of itself 
give his personal representatives any interest in the 
trust. 

§ 119 . -Estates for Life or Years 

Property In which decedent had a life eatate cannot 
oonetitute aeeete of hla eetate; but an eatate pur autre 
vie or for yeara may do eo. 

Obviously property in which decedent had only a 
life estate cannot go to his personal representatives 
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as assets, sihee the estate terminates on decedeat’s 

death.77 

An estate pur autre vie^^ or an estate for years^^ 
may be an asset of the estate. 

§ 120. —— Reversions or Remainders 

A decedant'a Intoroat in rovaraion or remainder le an 
aaaet of hie eatate. 

A decedent's interest in reversion or remainder 
in property is an asset of his estate.^^ 

§ 121. -Property Subject to Power of 

Appointment 

Property aubjeet to a decedent’a power of appoint¬ 
ment la not properly part of hla eetate, although It may 
be aubject to the clalma of hie eredltora. 

Property subject to a decedent’s power of appoint¬ 
ment is not properly part of his estate,whether 
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A Guaranty Co. of Baltimore, Md.. 
D.C.Ky.. 11 F.Supp. 660. 

78- Ky.—Boyd v. Immegfart, 91 S. 
W. 1132, 29 Ky.Ii. 20. 

74. N.Y.—Boone v. Citizens* Sav. 
Bank, 84 X.Y. 83, 38 Am.R. 498. 

23 C.J. p 1151 note 10. 

75. N.Y.—In re Petrosemolo's Es¬ 
tate. 273 N.Y.S. 718, 152 Misc. 419 
—^In re Sommer*a Estate, 12 N.Y. 
S.2d 47. 

23 C.J. p 1161 note 12—24 C.J. p 427 
note 16. 

Baok account aeeiianed to be trust 
money 

Where decedent holds money in 
trust and amount of decedent’s bank 
deposit is greater than trust fund, 
amount on deposit will, in absence 
of showing to contrary, be presumed 
to be money held in trust.—Arm¬ 
strong V. Schoenborn, 20 P.2d 79, 130 
Cal.App. 501. 

78L Cal.—Shaw v. Johnson, 6S P.2d 
876, 15 Cal.App.2d 599. 

Iowa.—Baadtle v. Walgenbach, 171 
N.W. 146, 185 Iowa 773. 

N.Y.—Casey v. Casey, 146 N.Y.S. 348, 
161 App.Div. 427. 

Truet oreated by assent of deoedent 

Where a soldier on admission to a 
soldiers* home expressly assented to 
the regulations of the home, which 
required the payment of pension 
money to the treasurer of the home, 
to be held for the soldier’s use dur¬ 
ing life, and on his death Intestate 
to he paid to enumerated relatives, 
and he paid his pension money to 
the treasurer, his administrator could 
not recover the money in the hands 
of the treasurer, because of the trust 
created by the soldier's assent.— 
Treadway v. Veterans’ Home, 111 P. 
Ill, 14 Cal.App. 76. 

77. N.Y.—In re Ehlers’ Estate, 282 
N.Y.S. 16. 182 Sflsc. 910. I 

28 C.J. p 1151 note 16. I 


What romains after life estate Is 
ended is no part of life tenant’s es¬ 
tate.—Nott V. Heitman Trust Co., 2 
N.E.2d 143, 285 Ill.App. 450. 

Power to invade principal 

(1) Where testator bequeathed 
widow life estate in his personal 
property, with right to use princi¬ 
pal, widow's estate was accountable 
to trust residuary estate for what¬ 
ever remained of principal.—In re 
Curtis* Estate, 192 A. 1'3. 109 Vt. 44. 

(2) Property, not used for comfort 
and support of life tenant, as per¬ 
mitted by will, was subject to admin¬ 
istration at death of life tenant, to 
subject It to satisfaction of debts 
incurred, to furnish support and 
comfort to life tenant, or to deter¬ 
mine that there were no such debts, 
and executrix of life tenant was en¬ 
titled to possession.—Porter v. 
Wheeler. 230 P. 640, 181 Wash. 482. 
Power of Mlc 

Property devised to life tenant 
with power of sale, which he at¬ 
tempted to convey by deed of gift, 
held not assets of his estate subject 
to his debts.—Merchants* Trust Co. 
V. Russell, 157 N.B. 338, 260 Mass. 
162. 

78. Ky.—Clore v. Nichols, 251 S.W. 

I 846. 199 Ky. 581. 

I 23 C.J. p 1151 note 16. 

78- U.S.—Broadwell v. Banks, C.C. 

Mo., 134 F. 470. 

23 C.J. p 1151 note 17. 

Leaseholds generally see suprd I 
108. 

80i Cal.—In re Hamon’s Estate, 29 
P.2d 326, 186 CaLApp. 617. 

Mass.—Old Colony Trust Co. v. 
Clarke, 195 N.E. 7*58, 291 Mass. 17 
—Sewall V. Elder, 181 N.B. 720, 
279 Mass. 473. 

Mo.—Cunningham v. Klnnerk, 74 8. 

W.2d 1107, 280 Mo.App. 749. 

N.Y.—In re Hoole’s BsUte, 282 N.Y. 
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- S. 657. 156 Misc. 821—In re Cron- 
er’s Will, 208 N.Y.S. 798, 124 M4sc. 
846. 

Pa.—In re Koch's Estate, 17 Lehigh 
CO.L.J. 281. 

Wash.—Johnson v. Redfleld, 272 P. 

55. 14'9 Wash. 618. 

23 C.J. p 1152 note 19. 

81. U.S.—U. 8. V. Field, Ct.Cl., 41 8. 

Ct. 256. 256 U.S. 257, 65 L.Bd. 617, 
18 A.L.R. 1461. 

Ill.—Riggs V. Barrett, 32 N.E.2d 382, 
•308 Ill.App. 549—Riggs v. Barrett, 
32 N.E.2d 392, 308 IlLApp. 671. 
Md.—Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 163 Md. 239. 

N.J.—Seward v. Kaufman, 180 A. 

8*57, 119 N.J.Eq. 44. 

Interest of donee of power in prop¬ 
erty see the C.J.S. title Powers S 
31. also 49 C.J. p 1276 notes 15-20. 
Dsoedsat as donor and doaso of pow. 
sr 

Where a testator created a trust 
during his lifetime, reserving a 
power of appointment, the situation 
is the same as though the power had 
been created by a third party.—City 
Bank Farmers Trust Co. v. Green, 289 
N.Y.S. 473, 160 Misc. 370. 

Aoomsd laooms on life sstats 
Where a testator had a life Interest 
in a trust and a power of appoint¬ 
ment as to the remainder, and di¬ 
rected in his will that the corpus and 
accrued income be paid to a named 
person, the accrued Income, but not 
the corpus, was part of his estate.— 
In re Howald's Trust, 29 N.E. 2d 676, 
66 Ohio App. 191. 

AbssBos of divootiOB as to snmd 
Where beneficiary of testamentary 
trust having an unlimited power of 
appointment dealt with appointive 
fund and individual estate separately 
and did not direct that appointive 
fund be turned over to her executors 
for distribution, proporty passing un- 
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or not the power is ekercised.^^ If there is no ap¬ 
pointment, the property goes according to the dispo¬ 
sition of the donor of the power; if there be an ap¬ 
pointment to volunteers, then, subject'to whatever 
charge creditors may have against it, it goes, not 
to the heirs or legatees of the donee, but to his ap¬ 
pointees.®* 

Where the creditors of decedent have rights 
against the property, it is treated as an equitable 
rather than a legal asset of the estate,®^ and, in the 
absence of statute, passes to the executor not by 
virtue of his office, but as a matter of convenience, 
and because he represents the rights of the credi¬ 
tors.®® 

§ 122. -Equitable Estates or Interests 

Equitable eatatet or Intereata owned by a decedent 
are generally part of Ma eatate. 


Generally, equitable interests owned by a decedent 
in property are recoverable for his estate by his 
personal representative.®® 

The right of a spouse to the usufruct of his de^ 
ceased spouse’s share of their community property 
ceases on his death or remarriage, and so is not 
part of his estate.®^ Similarly a decedent’s inter¬ 
est as beneficiary fof life of a trust is not an asset 
of his estate,®® except that decedent’s personal rep¬ 
resentatives are entitled to such income as accrued 
up to the time of decedent’s death and remains in 
the trustee’s hands;®® but a trust estate pur autre 
vie passes to the beneficiary’s personal representa¬ 
tives.®® 

Where decedent was the life beneficiary of a 
trust and was entitled to as much of the principal 
as he requested, his representatives were not enti- 


der power was distributable directly 
to appointees.—-In re Rolston's Eatate. 
10 X.T.S.Sd 660. 170 Misc. 648. 
Xaowladae of appolntas 
That trustee was ignorant of per¬ 
sons to be designated in testatrix’ 
will as beneficiaries of trust was held 
immaterial in determining whether 
trustee or executors under testatrix* 
will should distribute trust fund.— 
Syracuse Trust Co. v. Fuller. 262 N. 
T.S. 90. 140 Misc. 918. 

8B. U.8.—U. S. V. Field. Ct.Cl.. 41 
S.Ct. 266. 266 U.S. 267. 66 L..Ed. 
617. 18 A.I..R. 1461. 

N.J.—Seward v. Kaufman. 180 A. 
867. 119 N.J.Eq. 44. 

83 . U.S.—U. S. V. Field. Ct.Cl., 41 
S.Ct. 266. 266 U.S. 267. 65 L.Ed. 
617. 18 A.L.R. 1461. 

N.J.—Seward v. Kaufman. 180 A. 857. 
119 N.J.Eq. 44. 

N.Y.—In re Rolston’s Estate, 10 N.T. 
S.2d 660, 170 Misc. 648—In re Beau¬ 
mont’s Estate. 263 N.Y.S. 426. 147 
Misc. 118. 

Pa.—In re Shoch'a Estate, 41 Pa.Dist. 
& Co. 698—In re Harris’ Estate, 
34 Pa.Dist. A Co. 378. 

Bffsot of appoiatusat ia will 
The fact that the appointment is 
made in decedent’s will does not mean 
that the property passes through 
his estate. 

111.—Riggs V. Barrett. 82 N.B.2d 882. 
808 Ill.App. 649—Riggs v. Barrett, 
32 N.E.2d 392. 308 IlLApp. 671. 
N.Y.—City Bank Farmers Trust Co. 
V. Green, 289 N.Y.S. 473. 160 Misc. 
870. 

84 . U.S.—U. 8. y. Field. CtCl., 41 8. 
Ct. 256. 266 U.S. 267. 66 L.Ed. 
617, 18 A.UR., 1461. 

Oa.—Patterson Co. v. Lawrence, 10 
8.B. 866. 88 Ga. 703, 7 L.R.A. 143. 
Mass.—Clapp y. Ingraham, 126 Mass. 
200 . 

N.J.—Seward v. Kgufman, 180 A. 667. 
119 N.J.Bq. 44. 


Bqnltabls dootrlas i 

(1) The doctrine that, where a| 
general power of appointment is ex¬ 
ercised in favor of a volunteer, the 
subject matter of the power will be 
treated as an asset of the estate in 
so far as creditors are concerned is a 
purely equitable doctrine, and at law 
the property is not an asset of the 
estate.—Shattuck y. Burrage, 118 N. 
E. 889, 229 Mass. 448—49 C.J. p 1277 
notes 30, 31. 

(2) Rights of creditors of donee of 
power see the C.J.S. title Powers 8 
32. also 49 C.J. p 1276 note 21-p 1277 
note 31. 

85. U.S.—U. 8. V. Field. Ct.Cl.. 41 8. 
Ct. 256, 255 U.S. 257. 65 L.Ed. 617. 
18 A.L.R. 1461. 

N.J.—Seward v. Kaufman. 180 A. 857. 
119 N.J.Eq. 44. 

N.Y.—In re Rolston’s Estate. 10 N.Y. 

S.2d 660. 170 Misc. 548. 

23 C.J. p 1162 note 22. 

8& Wash.—Johnson y. Redfield. 272 
P. 65. 149 Wash. 618. 

23 C.J. p 1152 note 23. 

Xntsrsst oa fallars of tenst 

The beneficial interest, in event of 
failure of express trust, is not a mere 
equity, but is an ’’equitable estate” 
which vests in settlor’s successors as 
of the date of settlor's death.—Ped- 
rick V. Guarantee Trust Co.. 197 A. 
909. 123 N.J.Eq. 395. 

Beoedsat’s moasy dsposttsd la aa- 
otlier's asms 

Where moneys of decedent were de¬ 
posited in an account in the name 
of another in trust for decedent mere¬ 
ly as a matter of convenience, the 
account is part of decedent’s estate. 
—In re Milton’s Estate, 266 N.Y.S. 
735, 148 Misc. 316—In re McLaugh¬ 
lin’s Estate. 266 N.Y.S. 832, 148 Misc. 
118. 

pablio wMfars tuaA 
Where county delivered money to 
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overseer of poor to be expended for 
benefit of blind person, unexpended 
portion of benefit belonged to coun¬ 
ty and did not become part of blind 
person’s estate.—In re Hugus’ Estate,. 
213 N.W. 239. 203 Iowa 607. 

87, U.S.—Mllburn v. Proctor Trust 
Co.. D.C.La.. 32 F.Supp. 685. 

88 . Ill.—Chicago Title & Trust Co. 
v. Colby. 17 N.E.2d 350. 297 111- 
App. 176. 

88l N.Y.—In re Arnould’s Estate. 28 
N.Y.S.2d 386. 176 Misc. 793—In re 
Douglas’ Will. 26 N.Y.S.2d 387.. 
176 Misc. 24—City Bank Farmers 
Trust Co. V. Green, 289 N.Y.S. 473, 
160 Misc. 370—Guaranty Trust Co. 
of New York v. International Trust 
Co.. 258 N.Y.S. 465, 144 Misc. 127. 
Ohio.—In re Howard’s Trust. 29 N.E- 
2d 576. 65 Ohio App. 191. 

Pa.—In re Mitchell’s ESstate, 36 Pa- 
Dist. A Co. 67. 

Tenn.—Tramell v. Tramell. 36 S.W.2d 
574, 162 Tenn. 1. denying rehearing 
82 S.W.2d 1025. 162 Tenn. 1. 

MspressBtativs’B sights as those oT 
decedent 

If trustees under testamentary 
trust created for benefit of testator’s 
widow failed to obey testator’s direc¬ 
tions with regard to making pay¬ 
ments from trust fund for widow's 
benefit, after widow’s death widow’s 
representatives had same right to 
claim amount unpaid as widow would 
have had if living and a party to 
proceeding wherein trustees filed ac¬ 
counting and sought construction of 
testamentary provisions under which, 
they were acting.—In re Tod’s Estate, 
23 N.Y.S.2d 48. 175 Misc. 222. modi¬ 
fied on other grounds 28 N.Y.8.2d 270, 
260 App.Diy. 627. 

9a N.Y.—City Bank Farmers Trust 
Co. v. Green, 289 N.Y.S. 478, 160 
Misc. 370—In re Byles* Estate, tSF 
N.Y.S. 905. 167 Misc. 46. 
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tied to that part of the principal which decedent 
had requested but not received at the time of deaths 
in the absence of a showing that he had maintained 
himself out of his personal estate or by incurring 
obligations however, where a beneficiary who 
was entitled to invade the corpus of the trust for 
his support left debts arising out of his mainte¬ 
nance, his personal representatives were entitled to 
recover such sum from the trust.®* 

§ 123. -Property Disposed of by De¬ 

cedent in General 

Property which a decedent bona fide and regularly 
transferred during his lifetime Is not part of his estate* 
nor may gifts causa mortis be recovered for purposes 
other than payment of his debts. A personal repre¬ 
sentative may attack a transfer by decedent as having 
been fraudulently obtained. 


Property bona fide and regularly transferred to 
others by decedent during his lifetime with mutual 
intent that the title should pass, whether by way 
of sale or gift, does not vest in the executor or ad¬ 
ministrator.®* Conversely, since legal transfer im¬ 
plies parting with dominion over the thing, any pro¬ 
fessed transfer during one’s lifetime which left the 
possession, control, and power to revoke in the 
transferor keeps his title virtually undivested, so 
that at his decease the chattel must be administered 
as assets.®^ 

Gift causa mortis. While a gift causa mortis can¬ 
not be sustained to the prejudice of creditors, and 
can be recovered by the personal representative to 
the extent needed for the payment of the donor’s 
debts,®® the personal representative has no claim on 


91. N.T.—In re Oarretfo Will, 10 N. 
Y.S.2d 904. 256 App.Div. 1034. re¬ 
argument denied 12 N.T.S.2d 774. 
257 App.Div. 919, and affirmed 27 
N.E.2d 281. 283 N.Y. 662. 

99. Tenn.—Robertson v. Brown. 13 
Tenn.App. 211. 

93. Cal.—^Wortley v. Wood-Callaban 
Oil Co., 112 P.2d 226. 17 Cal.2d 
762. 

Ill.—Hartley v. Hartley. 7 N.B.2d 906. 
290 Ill.App. 92. 

Iowa.—In re Van Hauen's Estate, 294 
N.W. 901. 229 Iowa 862. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co.. 163 A. 856, 
164 Md. 69. 

Miss.—Howell v. Ott. 180 So. 62, 182 
Miss. 252, suggestion of error over¬ 
ruled. 181 So. 740, 182 Miss. 262. 
N.Y.—Malary v. National Sav. Bank 
of Albany. 286 N.Y.S. 693, 247 App. 
Div. 860—In re Kislyk’s Estate, 1 
N.Y.S.2d 386. 164 Mlsc. 287—In re 
Doyle's Estate, 279 N.Y.S. 601. 166 
Mlsc. 88—In re Bednowitz* Estate. 
274 N.Y.S. 120, 162 Misc. 766—In re 
Yarme's Estate. 266 N.Y.S. 93, 148 
Misc. 457. affirmed 273 N.Y.S. 403, 
242 App.Div. 693. 

N.D.—Roach v. McKee. 266 N.W. 264. 

66 N.D. 304. 

23 C.J. p 1162 note 26. 

Ohsek 

If a check given shortly before the 
drawer's death was Intended as an 
assignment of the deposit to the 
payee, the debt due from the bank 
never became a part of the estate 
and the drawer's administrator had 
no right to it, or any part of it.— 
Dunlap v. Commercial Nat Bank of 
ZiOS Angeles, 196 P. 688. 50 CaLApp. 
476. 

Oonvofanes of land snbjeot to sals 
oontnast 

Where vendor conveyed land sub¬ 
ject to sale contract, fact that he 
did not specifically assign contract to 
purchaser did not constitute unpaid 
purchase money personal property be¬ 


longing to vendor's estate, since the 
legal effect of the deed was to trans¬ 
fer the right to the purchase money 
to the grantee.—^Liancey v. Traubel. 
247 IlLApp. 265. 

Self-correcting error 
Land conveyed by deed containing 
self-correcting error in lifetime of 
testatrix is not part of estate at 
time of her death.—Chestang v. Bow¬ 
er, 140 So. 637, 224 Ala. 469. 
Ooaveyaaoe of inortga6ror*s Interest 
Where mortgagor, after executing 
deed of trust with power of sale, 
conveyed his interest in land to wife 
so as to make it her separate prop¬ 
erty, power of saie in deed of trust 
was not revoked by mortgagor's 
death, and his administrator would 
have no claim or interest in property. 
—Estrada v. Heed, Tex.Civ.App., 98 
S.W.2d 1042. error refused. 
Allotment by Oivillaa Ckmsozvntion 
Corps snroUoo 

Administratrix of Civilian Conser¬ 
vation Corps enrollee could no’t recov¬ 
er allotment made from enrollee's 
compensation to person with whom 
he had lived, since enrollee had no 
right to or interest in proceeds of 
such allotment.—In re Becker's Es¬ 
tate, 8 N.Y.S.2d 562. 169 Misc. 723. 
sronoompliaaoo with oonditions of 
transfer 

Where a mother gave a certain de¬ 
posit to her son to hold, to pay over 
the same to her and her creditors 
from time to time during her life, and 
to pay her funeral expenses and erect 
a tablet at her grave, with the pro¬ 
vision that the remainder should be¬ 
long to him if he executed the trust, 
and if he did not, the remainder 
should become a part of her estate, 
the executors could claim any residue 
if the conditions of the trust bad 
not been complied with.—Peirce v. 
Woodbury, 60 A. 424, 100 Me. 1. 

94. Ohio.—In re Matthes' Estate, 85 
N.E.2d 664. 67 Ohio App. 77. 
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Wash.—Sievers ▼. Sievers, 119 P.2d 

668 . 

23 C.J. p 1153 note 27. 

Pzopearty ineffectively transferred 

is part of decedent's estate.—Cline v. 
Cline. 284 S.W. 1110, 215 Ky. 492. 
Bank account in another's name 
The balance remaining at time of 
decedent's death in a savings account 
which decedent had opened in the 
name of a church building fund was 
part of decedent's estate and could 
not be claimed by church where de¬ 
cedent had directed bank to honor 
only withdrawals made by herself, 
and there was no evidence that ac¬ 
count represented church funds or 
that it was a trust fund or a gift.— 
In re Matthes' Estate, 36 N.E.2d 864, 
67 Ohio App. 77. 

ffallare of purpose for which trust 
vnm modified 

Where a decedent established an 
Insurance trust for his family, re¬ 
serving the power to modify or re¬ 
voke the trust, and thereafter, as col¬ 
lateral security for a debt, named 
a creditor as beneficiary of the face 
amount of the debt, the estate, and 
not the other beneficiaries of the 
trust, was entitled to the face amount 
of the debt out of the insurance, 
where the creditor was satisfied out 
of other collateral he held; in such 
case the estate, where insolvent, is 
entitled to interest to the date of 
the decedent's death only.—Fidelity 
Trust Co. V. Union Nat. Bank of 
Pittsburgh, 169 A. 209, 313 Pa. 467, 
certiorari denied Union Nat. Bank of 
Pittsburgh V. Fidelity Trust Co., 64 
S.Ct. 530, 291 U.S. 680, 78 L.Ed. 1068. 
96. U.S.—Hailey v. Bailey. D.C.D.C.. 
80 F.Supp. 121. 

Miss.—Yates' Estate v. Alabama-Mls- 
sisslppi Conference Ass'n of Sev¬ 
enth-Day Adventists, 176 So. 634. 
179 Mias. 643—Johnson v. Grice, 106 
So. 271, 140 Miss. 662. 

Pa,—In re Elliott's EsUte, 178 A. 680, 
118 Pa.Super. 660. 
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it for ordinary purposes of administration or dis¬ 
tribution.®® 

Where part of a fund was absolutely transferred 
"by decedent, the other portion not so transferred 
may be recovered by his personal representative aft¬ 
er his death.®7 

A deed delivered after decedent*s death does not 
affect the rights of creditors as to the realty thereby 
transferred.®® 

Attack on transfer. An administrator or execu¬ 
tor may attack a transfer made by decedent on the 
Ifround that decedent was incompetent,®® or that it 
was obtained from decedent by fraud or undue in¬ 
fluence and he may contest the validity of an al¬ 


I 124 

leged gift.® In an action to enjoin the sale of prop¬ 
erty inventoried as belonging to the succession of 
a decedent, the administrator may allege and show 
the simulated character of plaintiff’s title.® 

§ 124. — Property Fraudulently Con¬ 
veyed 

Generally a conveyance by a decedent which waa 
fraudulent ae to creditors can be set aside, but only to 
the extent necessary to pay the decedent’s debts; the Ju¬ 
risdictions differ as to whether the personal representa¬ 
tive, or only creditors, may sue for this purpose. 

The death of the grantor or donor in a sale, trans¬ 
fer, or gift which is fraudulent as to creditors does 
not have the effect of barring their rights, but the 
sale or gift may be avoided.^ However, it is gener- 
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W.Va.—E. M. Meadows Funeral Home 
V. Hinton. 195 S.E. 346. 119 W.Va. 
609. 

Wis,—Hoks V. Wollenberg. 243 N.W. 
219. 209 Wis. 276. rehearing de¬ 
nied 245 N.W. 128, 209 Wis. 276. 
23 C.J. p 1153 note 29. 
se. U.S.—Railey v. Railey, D.C.D.C.. 
30 F.Supp. 121. 

Tenn.—McAdoo v. Dickson. 136 S.W. 
2d 618, 175 Tenn. 598. 126 A.L..R. 
1345. 

Wis.—Hoks V. Wollenberg, 243 N.W. 
219. 209 Wis. 276, rehearing denied 
245 N.W. 128. 209 Wis. 276. 

23 C.J. p 1163 note 28. 

Where only a a3rml»oUc delivery had 
heea made of a safe-deposit box. 
and the box was in the actual custody 
and control of the administrators. Or¬ 
phans’ court had control of the prop¬ 
erty and had Jurisdiction over tax 
due commonwealth arising from 
transfer.—In re Elliott’s Estate, 173 
A. 880, 113 Pa.Super. 350. 

97. Cal.—Beals v. Crowley, 59 Cal. 
665. 

N.Y.—In re Conklin, 20 N.Y.S. 69. 
2 Conn.Surr. 176. 

98. N.Y.—Rosseau v. Bleau, 30 N.E. 
62, 131 N.Y. 177, 27 Am.S.R, 678. 

2>ireotioa for oonveyanoe after death 
Where deceased gave quitclaim 
deed as security, but after payment 
of debt instructed grantee to hold 
title and convey to deceased’s daugh¬ 
ter after his death, and grantee did 
so. lots were part of estate subject 
to deceased’s debts.—I’arkinson v. 
Ouilloz, 231 N.W. 89. 260 Mich. 637. 

99. Kan.—^Wollard v. Home State 
Bank. 247 P. 868, 121 Kan. 474. 
error dismissed and certiorari de¬ 
nied Conley v. Wollard, 47 S.Ct. 
672, 278 U.S. 674, 71 L.Ed. 834. 
Xowever, as to realty there are de¬ 
cisions to the contrary, under the 
view discussed infra 56 262, 263, that 
title does not pass to the representa¬ 
tive. 

Mich.—^Angel v. Wallgora, 296 N.W. 
692, 296 Mich. 142. 


N.C.—^Hoke v. First Sec. Trust Co., 

178 S.E. 109. 207 N.C. 604. 

1. Cal.—Carlson v. Lantz. 280 P. 631. 

208 Cal. 134. 

Ga.—Phillips V. Phillips. 137 S.E. 661. 

163 Oa. 899. 

N.J.—Christian v. Canfield, 155 A. 

788, 108 N.J.EQ. 547. 

Wash.—Storey v. Gaisford, 240 P. 

9. 136 Wash. 378. 

23 C.J. p 1153 note 33. 

Xeqniremeat of special elronmstaao- 
es; necessity of fund to pay 
debts 

(1) An executor may not sue to set 
aside the testator’s deed for fraud, 
undue influence, or insufficiency of 
the description, except under special 
circumstances, as where such right 
is derived from the will, or where it i 
is necessary to provide a fund for 
the payment of debts.—Speed v. Per¬ 
ry. 83 S.E. 176, 167 N.C. 122. 

(2) Ordinarily, the heir or bene¬ 
ficiary is the only one who can main¬ 
tain an action to set aside a voidable 
conveyance made by a decedent dur¬ 
ing his lifetime, but the administra-! 
tor may have the right where neces- i 
sary to sell the realty to pay debts.— 
Reed v. Brown. 19 N.E.2d 1015, 215 
Ind. 417. 

Same right as decedsmt had 

(1) If decedent prior to his death 
was vested with right to maintain 
suit to set aside trust instrument ex¬ 
ecuted by the decedent, decedent’s 
heirs and administrators could pros¬ 
ecute such a suit.—Ragsdale v. 
Prather, Tex.Civ.App., 132 S.W.2d 625. 
error refused. 

(2) Stockholder who sold stock to 
representatives of directors of cor¬ 
poration. and who obtained about the 
market price for the stock, could not 
have rescinded the transaction for 
fraud, and her administrator after 
her death could not recover from the 
directors or their representatives for 
breach of a fiduciary duty, especially 
where stockholder made no com¬ 
plaint about the transaction during 
her lifetime.—Fischer v. Guaranty! 
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Trust Co.. 18 N.T.S.2d 328, 259 App. 
Dlv. 176. reargument denied In re 
Barnes’ Estate. 20 N.Y.S.2d 409. 259 
App.Div. 888, and affirmed 34 N.E.2d 
379, 286 N.Y. 679. 

Frand by decedent’s guardian 

The administrator of the estate of 
a deceased lunatic may maintain an 
action for the benefit of a creditor 
of the estate who has established 
his claim, to set aside fraudulent 
conveyances whereby the lunatic’s 
guardian obtained title to his ward’s 
land.—Horton v. Jones, 204 P. 1001, 
110 Kan. 640. 

8. N.C.—Kiff V. Weaver, 94 N.C. 274, 

55 Am.R. 601. 

8. La—Grant’s Succession, 23 La 
Ann. 741. 

4. Cal.—Wortley v. Wood-Callahan 
Oil Co., 112 P.2d 226, 17 Cal.2d 
762. 

N.Y.—In re St. John’s Estate, 296 
N.Y.S. 613, 163 Misc. 17.—In re 
Weinberg’s Estate, 296 N.Y.S. 7. 
162 Misc. 867. 

Pa—Fidelity Trust Co. v. Union Nat. 
Bank of Pittsburgh. 169 A. 209, 313 
Pa. 467, certiorari denied Union 
Nat. Bank of Pittsburgh v. Fidel¬ 
ity Trust Co.. 64 S.Ct. 530. 291 U. 
S. 680, 78 L.Ea. 1068. 

Wis.—Massey v. Richmond, 242 N.W. 

507. 208 Wis. 239. 

23 C.J. p 1163 note 37. 

Equitable asset for payment of debts 
Wis.—Scholl V. Adams. 239 N.W. 462. 
206 Wis. 174. 

Personal representative has only 
the rights of decedent as to setting 
aside fraudulent transfer.—Martin v. 
Martin, 138 S.W.2d 609, 282 Ky. 411— 
Pyffe’s Adm'r v. Lyon, 118 S.W.2d 746, 
274 Ky. 399. 

Title taken In nanm of another 

Where decedent paid for property, 
but caused the title to be taken in 
the name of another person, in fraud 
of creditors, such property may be 
recovered by the executor or admin¬ 
istrator.—Beith V. Porter, 78 N.W. 
336. 119 Mich. 866, 76 Ain.8.R. 402. 
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ally held that a fraudulent transfer can be set aside 
only Where otherwise there is, or will be, a defi¬ 
ciency of assets,6 and then only to the extent nec¬ 
essary to pay debts,^ for if the gift or transfer was 
good as against decedent, it is good as against his 
heirs, distributees, legatees, or devisees, even though 
it may be fraudulent as to creditors, and hence the 
donee or transferee is entitled to what remains aft¬ 
er the demands of creditors and the expenses of ad¬ 
ministration are paid,^ property fraudulently trans¬ 
ferred by a decedent not being part of his estate;^ 
and if the creditors of the estate all waive their 
right to impeach a conveyance or transfer by the 
decedent no cause for setting it aside appears.^ 
These rules have been applied where the conveyance 
was made without the intent to transfer any bene¬ 
ficial interest but it has been held that where de¬ 
cedent made a transfer without such intent, and 
solely for the purpose of defrauding creditors the 
transfer can be set aside for the benefit of his heirs 
and distributees.^^ 

If the transferee or donee relinquishes or fails to 
assert his own claim, the property should be treat¬ 


ed as belonging to the estate of decedent»^< and the 
same is true where the property remains in the pos¬ 
session of the grantor until his death.^8 

Action for money had and received, wrongful 
taking, etc. Not only direct proceedings to set aside 
by bill in equity may be justified, but also actions 
in assumpsit against the transferee as for money 
had and received or tortwise as for a wrongful tak¬ 
ing, ttcM 

Representative not liable for allowing donee to 
take. It is not a devastavit for a personal repre¬ 
sentative to deliver to the donee, or suffer the donee 
to take, property conveyed by decedent in his life¬ 
time, although it turns out that the conveyance was 
fraudulent^® 

Right of personal representative to su€. In a 
number of jurisdictions, either by virtue of statu¬ 
tory enactment or on the theory that for this pur¬ 
pose the executor or administrator represents the 
creditors, it is held that the personal representative 
may sue to avoid a conveyance or transfer by de¬ 
cedent on the ground that it was fraudulent as 
against creditors,^® although creditors may be rc- 


Froeeads of laonraaoo polloj 

Where insured, while insolvent, 
fraudulently transferred his property 
to his children without fair consid¬ 
eration and substituted them as ben¬ 
eficiaries of life policy in place of his 
estate, policy was part of estate at 
time of his death and was to be ac¬ 
counted for as such, notwithstanding, 
because of outstanding loans, surren¬ 
der value of policy was little or noth¬ 
ing at time of change of beneficiaries, 
and children paid premiums there¬ 
after, since payments were not made 
in good faith.—McCarthy v. Giiffln, 
12 N.E.2d 836, 299 Mass. 809. 
Ohllgatloa for malatsoado# of t n s a u s 
wife 

Where laborer who was past the 
age for gainful employment conveyed 
to his daughter without considera¬ 
tion his entire life savings, knowing 
of his existing and continuing obli¬ 
gation to the state for the mainte¬ 
nance of his insane wife, the con¬ 
veyance was void as in fraud of 
creditors and could be treated as void 
by laborer's administrator to whom 
title passed after laborer's death, and 
property transferred or its value was 
receverable by administrator in a 
discovery proceeding.—to re O'Sul¬ 
livan's Estate, 18 N.y.a2d 439, 173 
Misc. 664. 

Vader the laws of Masowl lands 
fraudulently conveyed form no part 
of the estate of deceased grantors, 
and the probate court has no Juris- 
dldtitm to order them sold for the 
payment of debts.—Byrd V, Hall, Mo., 
196 F. 7tl, 117 aC.A. 668, followed in 
Sugg V, BSskew, Mo., 196 F. 767, 1171 
C-OA. 677. I 


S. Ind.—Morgan v. Catherwood, 167 
X.E. 618, 96 Ind.App. 266. 

Neb.—Goodman-Buckley Trust Co. v. 

Poulos, 248 N.W. 64. 124 Neb. 697. 
28 C.J. p 1164 note 88. 
a. Cal.—liiussa v. Bell, 104 P.2d 
1096, 40 Cal.App.2d 417. 

Idaho.—Berryman v. Dore, 277 P* 666, 
47 Idaho 682. 

Pa—In re Metsgar's Estate. 22 Erie 
Co. 281, 64 York Iieg.Rec. 197. 

23 C.J. p 1164 note 89. 

Right to surplus after satisfying 
claims of creditors generally see 
the C.J.S. title Fraudulent Con¬ 
veyances 8 468, also 27 C.J. p 862 
note 28. 

Bsisteaoe of debts at tlase of oca- 
veymaee 

In the case of a conveyance by 
decedent in fraud of creditors, it is 
necessary, to entitle an administra¬ 
tor to have the conveyance set aside 
and realty sold for the payment of 
debts, to show debts existing at the 
time of the conveyance so as to show 
that there were creditors defrauded 
by the conveyance.—Reed v. Brown, 
19 N.E.2d 1016, 216 Ind. 417. 

7. Cal.—Anderson v. Nelson, 266 P. 
294, 83 Cal.App. 1. 

Colo.—Southworth v. Hulfaker, 246 
P. 261, 79 Colo. 864. 

Ky.—Martin v. Martin, 188 S.W.2d 
609. 282 Ky. 411. 

N.J.—Schwalber v. Ehman, 49 A. 1085,! 
62 N.J.Eq. 314. 

Wia—Gilbert v. Stockman, 61 N.W. 
1076, 62 N.W. 1046, 81 WIs. 602. 29 
Ajn.8.R. 922. 

28 C.J. p 1161 note 40. 
a Tex.—^Markward v. Mvnab, 166 
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&W.2d 971, 198 A.L.R. 942. affirm- 
ing 136 S.W.2d 649. and reversing 
136 S.W.2d 652 and 136 S.W.2d 
666—John Hancock Mut. Life Ins. 
Co. V. Morse. 124 S.W.2d 330. 132 
Tex. 634, reversing First Nat. Bank 
V. John Hancock Mut. Life Ins. 
Co., Civ.App.. 101 S.W.2d 1062. 
a. Miss.—^Winn v. Barnett. 31 Miss. 
663—Snodgrass v. Andrews, 80 
Miss. 472, 64 Am.D. 169. 
xa Ky.—Martin v. Martin, 188 S.W. 
2d 609, 282 Ky. 411—Fyffe's Adm’r 
V. Lyon, 118 S.W.2d 746, 274 Ky. 
899. 

11. Conn.—Finnegan v. La Fontaine, 
191 A. 837, 122 Conn. 561. 

Wader statute 

Ark.—Ives v. Ives, 9 S.W.2d 1062. 177 
Ark. 1060. 

IS. Ky.—Warren v. Hall. 6 Dana 460. 
Tenn.—Sharp v. Caldwell. 7 Humphr. 
415. 

18. Ohio.—Kilbourne v. Fay, 29 Ohio 
St. 264, 23 Am.R. 741. 

28 C.J. p 1166 note 48. 

14. Mass.—Mlllen v. Kavanaugh. 167 
N.E 291, 268 Mass. 73—Parker v. 
Simpson, 62 N.E. 401, 180 Mass. 
334. 

23 C.J. p 1156 note 47. 

18. Tenn.—Greenlee v. Hasrs, 1 
Overt 800. 

18. Cal.—Liusaa v. Bell, 104 P.2d 
1096, 40 Cal.App.2d 417. 

Colo.—^Regan v. Turner, 198 P. 667, 
69 Colo. 194. 

Idaho.—Berryman v. l>ore, 277 P. 
666, 666, 47 Idaho 582, citing Oor- 
pus Sdris, 
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garded as not limited to the remedy through estate 
administration but in other jurisdictions the 
courts, proceeding on the theory that the personal 
representative has no greater rights with respect to 
property so conveyed than decedent himself had, 
hold that the personal representative cannot sue to 
avoid such a conveyance,only as is discussed in¬ 
fra § 694, the decedent’s creditors, and those in priv¬ 
ity with them, having such right. 


§ 125, — Evidence as to OwneraUp 

General rules have been applied at to the burden of 
prooff and the admittibllity and weight and eufflclenoy 
of evidenoe, on the Ittue of ownerahip of property claimed 
to be aeoete of a decedent*! estate; and preeumptlont 
such at that of ownerahip In the pottetaor of property 
have been Indulged. 

General rules of evidence have been applied as 
to the burden of proof,and, likewise, general rules 


Ind.—Mornran v. Gather wood, 167 N.E. 

618, 95 Ind.App. 266. 

Iowa.—Howell v. Howell, 232 N.W. 
816, 211 Iowa 70. 

Ky.—Combs v. Roark, 267 S.W. 210, 
206 Ky. 454. 

Me.—Averin v. Cone, 149 A. 297, 129 
Me. 9. 

Neb.—Goodman-Buckley Trust Co. v. 

Poulos, 248 N.W. 64. 124 Neb. 697. 
N.H.—Robinson v. Dana's Estate, 174 
A. 772, 87 N.H. 114. 

N.J.—Borg v. McCroskery, 184 A. 

187, 120 N.J.Eq. 80. 

N.Y.—In re Kenney’s Estate, 11 N.T. 
S.2d 685. 171 Misc. 87—Schwabach- 
er V. Ehrich. 6 N.T.S.2d 316, 168 
Misc. 869, affirmed 6 N.T.S.2d 381. 
254 App.Dlv. 847—In re Weinberg's 
Estate. 296 N.Y.S. 7. 162 Misc. 867 
—Stoudt V. Guaranty Trust Co. of 
New York. 271 N.Y.S. 409, 150 

Misc. 675, affirming 269 N.Y.S. 997. 
241 App.Dlv. 711. 

Pa.—Fidelity Trust Co. v. Union Nat. 
Bank of Pittsburgh, 169 A. 209, 313 
Pa. 467, certiorari denied Union 
Nat. Bank of Pittsburgh v. Fidel¬ 
ity Trust Co.. 54 S.Ct. 530, 291 
U.S. 680, 78 L.Ed. 1068—Swartz v. 
Bachman, 110 A. 260, 267 Pa. 185. 
Wis.—Massey v. Richmond, 242 N. 
W. 507, 208 Wis. 239—Graham v. 
Perry, 228 N.W. 135, 200 Wis. 211. 
68 A.L.R. 267. 

23 C.J. p 1155 note 48. 

Osoditors, not dooodont, roprosoated 
In suit to set aside fraudulent con¬ 
veyance by decedent, administrator 
represents the creditors and not de¬ 
cedent.—Morgan v. Catherwood, 167 
N.E. 618, 95 Ind.App. 266. 

Oroditoro aoed not have rednoed 
tliolr olalmo to judgment to war¬ 
rant such action.—Howell v. How¬ 
ell, 232 N.W. 816, 211 Iowa 70. 

fltoowity 

Although the representative of a 
decedent’s estate may sue to set aside 
a conveyance as fraudulent as to 
creditors, he is not bound to do so un¬ 
less furnished security.—Lind v. O. 
N. Johnson Co., 282 N.W. 661, 204 
Minn. 30, 119 A.L.R. 940. 

Bole Ximitod to roattj 
Ark.—Matlock v. Bledsoe, 90 S.W. 
848, 77 Ark. 60. 

OoBitvoiotloa with other statutes 

A statute authorizing executor or 
administrator to treat a& void and 
resist sAy act done or agreement 


made In fraud of rights of any ’’cred¬ 
itor*’ would be construed in connec¬ 
tion with definitions pf ’’creditor” and 
’’debt” contained in statute relating 
to fraudulent conveyances and in 
statute relating to surrogate’s court. 
—In re St. John’s Estate, 296 N.Y.S. 
613. 163 Misc. 17. 

Anthoziiation by snrrogate 

Surrogate has power to direct es¬ 
tate representative to maintain ac¬ 
tion to recover property alleged to 
have been transferred by decedent 
in fraud of creditors.—In re Haber’s 
Estate, 270 N.Y.S. 603, 151 Misc. 82. 
Zdoeass to sell 

Under statute authorizing admin¬ 
istrator to bring an action for the 
pos.seasion of land fraudulently con¬ 
veyed by decedent when the admin¬ 
istrator is licensed to sell the land, 
an administrator, who has not ob¬ 
tained a license to sell real estate 
has no standing to maintain a bill 
to set aside conveyances as made in 
fraud of creditors.—Pevey v. Mc¬ 
Grath. 137 N.E 589, 243 Mass. 451. 
Decedent victim of f»ad 

Under statute authorizing disaf¬ 
firmance of fraudulent acts by execu¬ 
tors and others, executor is not bound 
to bring action where decedent was 
victim of fraud.—In re Collins’ Es¬ 
tate, 284 N.Y.S. 692, 157 Misc. 790. 

I Surrogate’s const held to have jn^ 
rlsdlctlon of proceeding by creditor 
administrator to recover property 
alleged to have been fraudulently 
transferred by decedent, as against 
contention that individual action un¬ 
der Debtor and Creditor Law was sole 
remedy of creditors.—In re Haber’s 
Estate. 270 N.Y.S. 603, 151 Misc. 82. 

A fratsmal orgaalsatloa, which 
paid money to deceased for her sup¬ 
port in reliance on her false and 
fraudulent representations that she 
had no money and pursuant to her 
agreement to transfer all her prop¬ 
erty to organization, was a "creditor” 
of deceased within statute authorizing 
eibecutor or administrator to treat 
as void and resist any act done or 
agreement made in fraud of rights of 
any creditor, as respects right of ad¬ 
ministratrix to recover for benefit of 
organization money in savings ac¬ 
count standing in deceased’s name in 
trust for third persons.—In re St. 
John’s Estate. 296 N.Y.S. 613, 163 
Misc. 17. 


Decedent’s widow as admlnlstratsls 

could sue decedent’s son-in-law to 
set aside decedent's gift to son-in- 
law for daughter and son-in-law, to 
prevent widow from receiving in¬ 
heritance.—Norris v. Bradshaw. 18 P. 
2d 467, 92 Colo. 34. 

17. N.Y.—In re Haber’s Estate, 270 
N.Y.S. 603, 151 Misc. 82. 

23 C.J. p 1156 note 48 [k]. 

Bight of representative prior and 
esolnslve under statute.—Ruramens 
v. Guaranty Trust Co., 92 P.2d 228, 
199 Wash. 337. 

18. Ala.—Trot ten v. Brown, 167 So. 
310, 232 Ala. 147. 

Ga.—^Arteaga v. Arteaga. 161 S.E. 
6. 169 Ga. 595. 

Ill.—Sifford V. Cutler, 91 N.E. 428. 
244 Ill. 234. 135 Am.S.R. 326, 18 
Ann.Cas. 36.—Cicero Trust & Sav¬ 
ings Bank v. Schermann, 252 Ill. 
App. 449. 

Mo.—State Bank of Willow Springs 
V. Lillibridge, 293 S.W. 116, 316 
Mo. 968, affirming in part and re¬ 
versing in part, App., 262 S.W. 
433. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Morse, 124 S.W.2d 330, 132 
Tex. 534, reversing First Nat. 
Bank v. John Hancock Mut. Life 
Ins. Co.. Civ.App.. 101 S.W.2d 1062. 
23 C.J. p 1156 note 49. 

19. Mich.—McKinney v. Kalamazoo- 
City Sav. Bank, 221 N.W. 156, 244 
Mich. 246. 

Miss.—Lindeman’s Estate v. Herbert, 
193 So. 790, 188 Miss. 842. 

Burden of proof Is on representa¬ 
tive to prove ownership in decedent. 
Mich.—Detroit Trust Co. v. Struggles, 
286 N.W. 844. 289 Mich. 595. 
Mo.—Wolf V. Wuelling, 130 S.W.2d 
671, 233 Mo.App. 1144. 

N.C.—Jones v. Waldroup, 7 S.E.2d 
366, 217 N.C. 178. 

Pa.—Robinson v. Painter, 23 West. 
CO.L.J. 111. 

Bo evidence as to possession 

In suit involving title to intes¬ 
tate’s property claimed by wife of 
intestate’s son, where evidence was 
silent as to possession of property, 
administrator had burden of prov¬ 
ing ownership.—Bentley v. Bentley, 
188 S.E. 912, 64 Ga.App. 713. 

Qitt or loan 

An executor claiming title and 
right to possession of stock oertlli- 
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of evidence have been applied as to admissibility*^ | and weight and sufficiency** of evidence, on the is> 


cates had burden of proviniT that 
stock was delivered as a loan and 
that decedent did not make a vlft of 
stock.—Detroit Trust Co. v. Struff- 
ffles, 286 N.W. 844. 289 Mich. 696. 
Xdeatitj of property 

In an action against a bank to re¬ 
cover a deposit, where the adminis¬ 
trator of an estate was substituted as 
defendant, and claimed the deposit 
as the proceeds of an account which 
had belonged to his intestate, the bur¬ 
den was on the administrator to prove 
the identity of the funds withdrawn 
from his intestate's account with 
those deposited in the account in con¬ 
troversy.—Hayes v. Claessens, 137 N. 
m 313, 234 N.Y. 230, modifying 196 
X.Y.S. 312. 202 App.Div. 762. 
Bisoovory pvoossdiag 

(1) In discovery proceeding where 
respondent makes no answer admit¬ 
ting possession and claiming title, 
burden is on administrator to prove 
prima facie title and right to Im¬ 
mediate possession in representative 
capacity of property involved.—In re | 
Donnelly's Estate. 283 N.Y.S. 609. 167 
Mlsc. 319. 

(2) In executor's discovery pro¬ 
ceeding to recover testator's securi¬ 
ties. defended on ground that testa¬ 
tor had assigned securities before 
his death, burden of showing delivery 
of assignment was on respondent, 
notwithstanding incredibility of testi¬ 
mony showing nondelivery.—In re 
Kiamle’s Will. 6 N.Y.S.2d 786. 168 
Misc. 260, affirmed In re Klamie’s 
Estate. 15 N.Y.S.2d 726, 268 App. 
Div. 784. reai^ument denied 16 N.Y.S. 
2d 632, 258 App.Div. 866. 

Joint account 

(1) In executor's action against 
savings and loan company to recov¬ 
er balance remaining in Joint and 
survivorship account of which his 
decedent was one of two Joint owners, 
executor had burden of proving own¬ 
ership of entire account in his dece¬ 
dent at time of her death and In 
doing so was required to prove that 
surviving Joint owner had surren¬ 
dered her interest in the account.— 
Falk V. Security Savings & Loan Co.. 
7 N.E.2d 668. 64 Ohio App. 396. 

(2) Where owner of Joint savings 
account in bank which was taken 
over for liquidation placed proceeds 
of dividend checks in safe deposit 
box. deceased owner's executrix had 
the burden of proving that such 
proceeds were part of estate and not 
property of coOwner.—In re Culhane's 
Estate. 6 A.2d 877. 884 Pa. 124. af¬ 
firming 2 A.2d 667, 188 Pa.Super. 
889. 

Buxdsn on advena clatmamt 

<1) Decedent's daughter. when 
sued by administrator to recover as¬ 
sets withheld, had burden to show 
her own good faith and general fkir- 


ness as to Items of deceased which 
came into her possession when de¬ 
ceased was suffering from age. physi¬ 
cal incapacity, and mental impair¬ 
ment.—Finch V. McCrimmon, 62 P.2d 
1160. 98 Colo. 66. 

(2) In administrator's suit to re¬ 
cover property allegedly belonging to 
intestate's estate, where defendant 
admitted receiving money from in¬ 
testate. defendant had burden of ac¬ 
counting for retention of money and 
was required to produce evidence Jus¬ 
tifying retention to avoid Judgment 
against her.—^Nolty's Adm'r v. Fultz, 
88 S.W.2d 36. 261 Ky. 616. 

(3) Where it was admitted that 
ri>ng originally belonged to one de¬ 
cedent, persons claiming it through 
another decedent by way of gift and 
bequest, respectively, had burden of 
proving that second decedent had 
acquired valid title to ring, and per¬ 
son claiming ring as gift had burden 
of also showing valid gift.—In re Ha¬ 
gan's Estate. 283 N.Y.S. 606, 167 Misc. 
378. 

(4) One suing administrator cum 
testamento annexe for conversion of 
bonds deposited by plaintiff with tes¬ 
tatrix in her lifetime had burden of 
proving that testatrix died in posses¬ 
sion thereof and that defendant ad¬ 
ministrator came into possession of 
bonds after testatrix' death and con¬ 
verted bonds*—Baude v. Chemical 
Bank & Trust Co., 178 A. 799. 116 
N.J.Law 120. 

Creditor's suit 

Creditor seeking to have property 
declared trust estate, subject to pay¬ 
ment of debts, has burden of showing 
that property or proceeds belonged 
to deceased debtor.—Coggin Nat. 
Bank v. Smith, Tex.Civ.App., 63 S.W. 
2d 262. 

Burden of going forward 

In an action between plaintiff, to 
whom deceased had transferred her 
deposits in a savings bank, etc., and 
the administrator of deceased, the 
deposit having been transferred to 
the Joint account of plaintiff and 
deceased, plaintiff’s introduction of a 
bank book, showing that the deposit 
stood to her credit, makes out a pri¬ 
ma facie case; but. on proof that 
such deposit was derived from a fund 
formerly standing to the credit of 
deceased, the burden of going forward 
with proofs shifted.-—Hayes v. Claes- j 
■ena, 17* N.T.S. 16S, !•> App.Dlv. 44». 

90. Cal.—Wortley v. Wood-Callahan j 

Oil Ce.. 112 P.2d 226, 17 Cal.2d 762. 
Ga.—Bentley v. Bentley, 188 S.E. 912, | 

64 Ga.App. 718. 

S.C.—Quick V. Owens. 16 S.B.2d 887. 

198 S.C. 29. 

Wash.—Percy v. Miller, 197 P. 688. 

116 Wash. 440. 

28 C.J. p 1167 note 65. 
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iBseoutors^ faUure to sue 

Widow suing to determine owner¬ 
ship of indebtedness could testify 
that executors never sued her for 
notes payable to deceased husband, 
evidence showing her possession and 
refusal of executor’s demands.—^Hus¬ 
bands V. Fore, Tex.Clv.App., 27 S.W. 
2d 610. 

Wife’s lack of property 
Where sole issue was whether spe¬ 
cific personal property belonged to 
testator who had devised it in re¬ 
mainder or was property of his wid¬ 
ow and life tenant, there was no er¬ 
ror in refusal to exclude evidence 
that wife never had any property.— 
Stanford v. Calhoun. 127 S.E. 138, 169 
Qa. 867. 

81. U.S.—Ferguson v. Wachs, C.C.A. 
Ill., 96 F.2d 910. 

Ala.—Bromberg v. First Nat. Bank, 
178 So. 48. 236 Ala. 226. 

Ark.—Berry v. Davidson, 133 S.W.2d 
442, 199 Ark. 276. 

Ga.—Boone v. Logglns, 173 S.E. 
716, 178 Ga. 471. 

Miss.—Lindeman’s Estate v. Herbert, 
193 So. 790. 188 Miss. 842. 

Mo.—Idle V. Union Nat. Bank of 
Springfield, App.. 166 S.W.2d 941. 
Neb.—In re Weeker’s Estate, 230 N. 

W. Ill, 119 Neb. 637. 

N.J.—Baude v. Chemical Bank & 
Trust Co., 178 A. 799. 116 N.J.Law 
120—Melosh v. Melosh. 12 A.2d 684. 
127 N.J.Eq. 261. 

N.Y.—Gaines v. Huyler, 184 N.Y.S. 
145, 113 Misc. 188. 

N.C.—Campbell v. Pearce, 106 S.E. 
561, 181 N.a 494. 

Ohio.—Falk v. Security Savings & 
Loan Co.. 7 N.E.2d 668, 64 Ohio 
App. 395. 

Pa.—Hoak v. Unger, 18 A.2d 106, 143 
Pa.Super. 389—In re McCarter's Es¬ 
tate, 36 Pa.Di8t. A Co. 625—In re 
McCreery's Estate, 12 l’a.Dl8t. A 
Co. 611, 77 Pittsb.Leg.J. 146. 43 
York Leg.Rec. 118—Pickel v. Hoff- 
ner, 27 North.Co. 166—Robinson v. 
Painter, 23 West.Co.L.J. 111. 

Tex.—Reynolds v. Reynolds. Civ.App., 
224 S.W. 882. 

Wash.—In re Ward's Estate, 292 P. 

737. 169 Wash. 252. 

Wyo.—Haywood v. Kukuchka. 95 P. 

2d 71. 65 Wyo. 41. 

23 C.J. p 1167 note 66. 

Bvldsnos hold suftoisiit 

(1) To warrant finding that prop¬ 
erty belonged to decedent. 

U.S.—Ferguson v. Wachs, C.C.A.I11., 

Arkl-^^viTCii V. McCall, 98 S.W.2d 
668, 192 Ark. 667. 

Colo.—Kritzmanich v. Spehar. 288 P. 
647. 86 Colo. 624. 

Del.—Rauhut v. Reinhart, Orph., 180 
A. 913. 

Ga.—Stanford v. Calhoun. 127 S.B. 
188, 169 Ga. 867, 
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sue of ownership of property claimed to constitute | assets of a decedent’s estate. Presumptions and inr 


Ill.—Wood's BsUto V. Tyler, 266 III. 
App. 401. 

Iowa.—In re Lorenz's Estate, 179 N. 
W. 860. 

Xan.—Pulton v. Menefee, 68 P.2d 
1112, 146 Kan. 160—McCrum v. 
Whitaker, 61 P.2d 909, 144 Kan. 
469. 

Xy.—Martin v. Martin, 188 S.W.2d 
609, 282 Ky. 411—^Voss v. Voss' 
Adm'x, 216 S.W. 626, 186 Ky. 682. 
La.—Succession of Sullivan, App., 142 
So. 619—Succession of Wilson v. 
Lewis, 140 So. 270, 19 La.App. 659 
—Succession of Breeden, 130 So. 
182, 14 La.App. 663. 

Mass.—Lowell v. Hudson, 168 N.H. 87. 
268 Mass. 674. 

Mich.—Detroit Trust Co. v. Struaales, 
286 N.W. 844. 289 Mich. 695—Reese 
V. Collins. 242 N.W. 884, 269 Mich. 
48. 

N.Y.—In re Wilson's Will, 169 N.B. 
122, 262 N.T. 156, aflUrminff 232 
N.Y.S. 919, 226 APP.Dlv. 761, af- 
flrmini: In re Wilson's E2itate. 250 
N.Y.S. 663. 140 Misc. 10—In re 
Buckler. 237 N.Y.S. 242. 227 App. 
Dlv. 146—In re Schem's Estate. 
284 N.Y.S. 274. 167 Misc. 612—In 
re Baechler's Will, 202 N.Y.S. 486. 
121 Misc. 691. affirmed In re Baech¬ 
ler's Estate, 213 N.Y.S. 769, 216 
App.Div. 797. 

Pa.—In re Keyser's Estate, 198 A. 126, 
329 Pa. 614—In re Foster's Estate, 
187 A. 399, 824 Pa. 89—In re Pink's 
Estate, 77 Pa.Super. 267—In re 
Matter's Estate, 47 Dauph.Co. 106. 
S.C.—Quick V. Owens, 16 S.E.2d 837, 
198 S.C. 29. 

Wyo.—Haywood v. Kukuchka, 96 P. 
2d 71, 66 Wyo. 41. 

(2) To sustain finding that plain¬ 
tiff's testator owned notes sued on 
as receiver of insolvent payee bank 
and not individually.—Folk v. Pelder, 
167 S.E. 27, 168 S.C. 103. 

(3) To establish that funds re¬ 
maining in Joint bank account are 
assets of the estate.—In re Sobel's 
Estate. 22 N.Y.S.2d 732. 176 Misc. 
171—In re Darashinsky’s Estate, 260 
N.Y.S. 289, 146 Misc. 426, affirmed 
In re Darashinsky, 264 N.Y.S. 939, 
239 App.Div. 830. 

(4) To warrant finding that prop¬ 
erty did not belong to decedent. 
Kan.—Corson v. Oakley, 27 P.2d 290, 

138 Kan. 620—Huy eke v. Kramer, 
298 P. 787. 133 Kan. 41. 

Ky.—Russell v. Hogan. 140 S.W.2d 
616, 282 Ky. 764—Melton's Adm'x 
V. Melton's Adm'r, 28 S.W.2d 36, 
234 Ky. 363. 

La.—Succession of Coleman, 149 So. 
613, 177 La. 898. 

N.Y.—In re Pennock's Estate, 14 N. 
Y.S.2d 131, 172 Misc. 10, reversed 
on other grounds 20 N.Y.S.2d 811, 
260 App.Dlv. 181, reargument de¬ 
nied 28 N.Y.S.2d 204, 260 App.Div. 


847, reversed on other grounds In 
re Pennock's Will, 85 N.E.2d 177, 

286 N.Y. 476—In re McCafferty's 
Will, 264 N.Y.S. 38, 147 Misc. 179. 

Okl.—In re Wagner's Estate, 62 P. 

2d 1186, 178 Okl. 384. 

Pa.—In re Gongaware's Estate, 109 
A. 276, 265 Pa. 512. 

Utah.—In re McLaren's Estate. 106 
P.2d 766. 99 Utah 340. 

Va.—McNelis v. Colonial-American 
Nat. Bank. 176 S.E. 176, 163 Va. 
284. 

(5) To warrant finding that prop¬ 
erty was owned by personal repre¬ 
sentative in personal capacity. 

U.S.—Pickens v. Merriam. C.C.A.Cal., 
274 F. 1. certiorari denied 42 S. 
Ct. 168, 257 U.S. 656, 66 L.Ed. 419. 
Ky.—Rose v. Rose, 162 S.W.2d 603, 

287 Ky. 224. 

N.Y.—In re Dederick's Estate, 20 N. 
Y.S.2d 261, 269 App.Dlv. 918—In 
re Sobel's Estate. 22 N.Y.S.2d 732, 
175 Misc. 171. 

(6) To overcome presumption of 
fraud and undue influence in connec¬ 
tion with execution of the Joint ten¬ 
ancies which arose from fact that 
defendant had acted as agent for 
deceased, and sustained Judgment 
for defendant.—Brown v. MacDoug- 
all. 112 P.2d 678, 44 Cal.App.2d 491. 

(7) To warrant finding that dece¬ 
dent was competent at the time he 
transferred property.—Sanders v. 
Crabtree. 112 P.2d 923, 44 Cal.App.2d 
602. 

(8) To trace proceeds from real 
estate held by the entirety to se¬ 
cured notes, so as to give wife an in¬ 
terest in the notes by the entirety. 
—Schwind v. O'Halloran, 142 S.W.2d 
55. 346 Mo. 486. 

(9) To overcome presumption of 
adverse claimant's ownership, aris¬ 
ing from declaration on envelope 
that they belonged to him.—Miller v. 
Silverman, 224 N.Y.S. 609, 221 App. 
Div. 697, modified on other grounds 
160 N.E. 910, 247 N.Y. 447. 

(10) As regards rights of repre¬ 
sentative of wife predeceasing hus¬ 
band, evidence established that mon¬ 
eys by which certificate of deposit 
and liberty bond were obtained were 
Joint savings of husband and wife. 
—Foraker v. Kocks, 180 N.E. 743, 41 
Ohio App. 210. 

(11) In action to impress funds 
with trust, evidence sustained find¬ 
ing that decedent, to whom mort¬ 
gage and note were assigned for 
collection, receive full cash value 
thereof, and that fund was in bank 
account at time of death and came 
into defendant's possession as execu¬ 
trix.—Armstrong v. Schoenborn, 20 
P.2d 79, 180 Cal.App. 60L 

(12) In action by executor to quiet 
title to realty which decedent had 
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conveyed to sister, evidence was held 
to sustain finding that as between 
decedent and sister real ownership 
had not passed to sister.—Ryder v. 
Young. 50 P.2d 495, 9 Cal.App.2d 4P6. 

Evidenoe held lasnAeleBt 

(1) To warrant finding that prop- 
erty^belonged to decedent 

Colo.—Finch v. McCrlmmon, 52 P.2d 
1150, 98 Colo. 56. 

Iowa.—In re Van Hauen's Estate, 294 
N.W. 901, 229 Iowa 852. 

Minn.-Exsted v. Otto, 279 N.W. 659, 
202 Minn. 644. 

N.Y.—Hayes v. Claessens, 137 N.B. 
313, 234 N.Y. 230, modifying 196 
N.Y.S. 812, 202 App.Div. 762—In 
re Gardner's Will, 17 N.Y.S.2d 572, 
173 Misc. 202, affirmed 23 N.Y.S.2d 
848. 260 App.Div. 886, reargument 
denied 24 N.Y.S.2d 1012, 260 App. 
Dlv. 1028—In re Donnelly's Es¬ 
tate. 288 N.Y.S. 609, 1'67 Misc. 319 
—In re Baechler's Will. 202 N.Y. 
S. 485. 121 Misc. 691, affirmed In 
re Baechler's Estate, 213 N.Y.S. 
759, 215 App.Div. 797. 

Or.—Gray v. Wassell, 4 P.2d 625. 138 
Or. 274. 

Utah.—In re Hansen's Estate, 184 
P. 197, '55 Utah 23. 

Wash.—In re Uzafovage's Estate, 280 
P. 85. 153 Wash. 620. 

(2) To establish claim of owner¬ 
ship adverse to estate. 

Mich.—McKinney v. Kalamazoo-City 
Sav. Bank, 221 N.W. 156, 244 

Mich. 246. 

N.Y.—In re Meyers' Estate, 297 N. 
Y.S. 605, 163 Misc. 743. 

(3) To overcome presumption of 
ownership arising from possession. 
N.J. — Booth V. laccarino, 159 A. 682, 

110 N.J.Eq. 119. 

N.Y.—In re Buckler, 237 N.Y.S. 242, 
227 App.Div. 146. 

Tex.—Coggln Nat. Bank v. Smith, 
Civ.App., 63 S.W.2d 252. 

(4) To show that savings account 
in husband's name in trust for de¬ 
ceased wife belonged to decedent.— 
In re Massey's Will. 267 N.Y.S. 578, 
143 Misc. 794. 

(5) Husband's statement that dia¬ 
mond brooch was in safety deposit 
box, which was in wife's exclusive 
control, was held insufficient to per¬ 
mit representative of estate of wife 
who predeceased husband to recover 
brooch from estate of husband.—In 
re Bowen's Estate, 282 N.Y.S. 290, 
156 Misc. 435, affirmed In re Bow¬ 
en, 286 N.Y.S. 1005, 247 App.Dlv. 708. 

< iisim first mad# altar daeodsat’a 
death 

Asserted ownership of deceased'e 
stock by reason of assignment ex¬ 
ecuted by deceased was required to 
be established by clear and convinc¬ 
ing proof where claim of ownership 
was made for first time after the 
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ferences generally applicable in civil actions have | been applied in determining the issue of ownership.^* 


death of deceeaed.—In re Douala#' 
BeUte, 7 17.T.S.2d «70, 1S» Mtec. 4S5. 

Vetiee 

In action by executor of estate to 
quiet title to realty which decedent 
had conveyed to sister and which 
sister through an escrow arrange¬ 
ment had conveyed to a third party, 
evidence as to knowledge possessed 
by escrow agent and actual knowl¬ 
edge possessed by third party was 
held to support finding that such 
party had notice that sister was 
not real owner of property and that 
third party consequently was not in¬ 
nocent purchaser for value.—^Ryder 
V. Young, 50 P.2d 4»5, 9 Cal.App.2d 
496. 

Vkaudnlsnt ooBveyaaos 

Evidence was held to show that al¬ 
leged transfer of business by dece¬ 
dent to wife was void as without 
consideration if any instrument of 
transfer was delivered.—In re Hab¬ 
er’s Estate, 270 N.Y.S. 603, 151 Misc. 
82. 

Bwon aaswerSf denying husband's 
ownership of property, failed to meet 
plaintifTs burden to show title in 
husband's administrator as against 
creditors of estate.—Mantle Lamp 
Co. of America v. Merrill, 113 So. 15, 
216 Ala. 170. 

BeUvexy 

(1) As against claim of fraudulent 
conveyance, evidence was held not 
to show any delivery of instrument 
transferring business from husband 
to wife.—In re Haber’s Estate, 270 
N.Y.S. 603. 151 Misc. 82. 

(2) Unless maker offered counter¬ 
vailing proof, requirement of deliv¬ 
ery of note to deceased was satisfied 
by presumption arising from execu¬ 
tion, and from evidence of posses¬ 
sion by representatives of estate.— 
In re Killeen’s Estate, 166 A. 34, 310 
Pa. 182. 

(3) Evidence in executor's pro¬ 
ceeding to settle estate was held to 
show that bank’s certificate of de¬ 
posit in possession of testator's niece 
was delivered by testator to his ne¬ 
phew, to whose order it was payable, 
and belonged to latter.—McNeils v. 
Colonial-American Nat. Bank, 176 S. 
E. 176, 163 Va. 284. 

Good will 

Evidence supported findings that 
buslnees owned and operated by de¬ 
cedent at her death had a good will 
which was not terminated by dece¬ 
dent’s death, even though decedent's 
sister became sole owner by surviv¬ 
orship of premises o-n which business 
was located.—^Burke v. Canfield, D. 
C., 121 P.2d 877. 

Gassthns for tiial oomrt 

Evidence as to whether bill of 
sale and assignment of bank ac¬ 
count by testator to legatee were 


secured by legatee while testator 
lacked sufficient capacity to act be¬ 
cause of senile dementia, or were 
secured by fraud or undue influence, 
and whether legatee obtained testa¬ 
tor’s gold prior to testator’s death 
unlawfully, was for trial court.—^In 
re Larsen’s Estate, 71 P.2d 47, 191 
Wash. 257. 

Question for Jury 

In administratrix* action for pos¬ 
session of bank stock, held by de¬ 
fendant claiming to be owner there¬ 
of, question whether stock belonged 
to plaintiff’s Intestate at time of 
his death was held for jury under 
evidence.—Barlow v. Barlow, Tex. 
Civ.App., 139 S.W.2d 13*9. 

82> Ky.—^Terrell v. Flack's Adm’r, 
33 S.W.2d 23. 236 Ky. 325. 

N.Y.—In re Kiamie's Will. *6 N.Y.S. 
2d 786. 168 Misc. 260, affirmed In 
re Kiamie’s Estate, 15 N.Y.S.2d 
725, 258 App.Div. 784, reargument 
denied 16 N.Y.S.2d 532. 2*58 App. 
Div. 866—Gaines v. Huyler, 184 N. 
Y.S. 145. 113 Misc. 188. 

Vudue infiueaoe by agent 

Ordinarily, a presumption of fraud 
and undue Influence in deceased's ex¬ 
ecution of joint tenancies with de¬ 
fendant with right of survivor would 
arise from the fact that defendant 
had been acting as agent of deceased. 
—Brown v. MacDougall, 112 P.2d 678, 
44 Cal.App.2d 491. 

Vote payable to deoedeut 
The ownership of a note, payable 
on its face to decedent, in the ab¬ 
sence of indorsement by decedent 
during his lifetime, was presumed 
to have continued in decedent to the 
time of his death and thereupon to 
have passed to his estate.—Landis 
V. Landis. 22 A.2d 908. 343 Pa. 262. 
Oouttnuauoo of owuorship 

(1) Deceased was presumed to 
have owned property at time of 
death, where it was conceded to have 
been owned by him shortly prior 
thereto, and burden of proving trans¬ 
fer was on one claiming it.—^In re 
Braunfeld’s Estate, 288 N.Y.S. 637. 
159 Misc. 687, affirmed 293 N.Y.S. 509, 
249 App.Div. 805. 

(2) The history of testatrix’ gold, 
which appeared to have been given 
to testatrix by her husband, and of 
bonds, income of which was collect¬ 
ed by testatrix, and conceded owner¬ 
ship thereof by testatrix at one time, 
placed on testatrix’ daughter as 
claimant burden of establishing by 
clear and convincing evidence a 
transfer of title to claimant.—In re 
Meyers’ EsUte, 397 N.Y.S. 605, 163 
Misc. 74«8. 

(3) Under provisions of Uniform 
Stock Transfer Act that person to 
whom certificate of stock was orig¬ 
inally issued is person appearing by 
certificate to be owner thereof until 
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indorsement of certificate to another 
specified person, presumptive title to 
shares of decedent's stock, the cer¬ 
tificates of which had never been 
indorsed, remained in decedent until 
his death.—In re Keyser^M Estate, 
198 A. 125. 829 Pa. 614. 

out 

(1) Presumptively, a decedent 
would contradict the testimony of a 
living witness that during lifetime 
of decedent he gave away his prop¬ 
erty, and, if testimony of claimant 
to the property is incredible, pre¬ 
sumption will support finding, which 
will not be disturbed by an appellate 
court, against the testimony of 
claimant.—Bard v. Kent, 96 P.3d 9'57, 
35 Cal.App.2d 434. 

<2) There was no presumption of 
fraud arising from gift from de¬ 
ceased to his wife, where, although 
note filed as claim against estate 
bore date prior to date of gift, there 
was no evidence raising presumption 
that deceased was at time of gift 
insolvent or unable to meet his in¬ 
debtedness.—In re Keshner’s Estate, 
26 N.E.2d 529. 304 Ill.App. 640, af¬ 
firmed Keshner v. Keshner, 33 N.E. 
2d 877. 376 Ill. <354. 

Bslivsry of Instnuneat 

The fact that the officers of a cor¬ 
poration issued a new certificate to 
executors as individuals on their 
surrender of the certificate held by 
decedent, assigned in blank prior to 
his death, does not raise the pre¬ 
sumption that the officers made an 
investigation at that time and 
learned that deceased had delivered 
the certificate to the executors be¬ 
fore his death.—Gaines v. Huyler, 
184 N.Y.S. 14o, 113 Misc. 188. 
Deoede&t’s stateoient oa property 

In replevin against administratrix, 
that deceased had written on pack¬ 
ages in safety deposit box that con¬ 
tents belonged to plaintiff was held 
evidence of ownership.—Miller v. 
Silverman, 160 N.E. 910, 247 N.Y. 
447, modifying 224 N.Y.S. 609, 221 
App.Dlv. 697. 

Property held la flduoiory eapaotty 

Evidence that confidential relation 
existed between testator and his sis¬ 
ter and that note drawn by testator 
or ano.ther and payable to legal hold¬ 
er, with memorandum thereon in 
testator’s handwriting that sister 
was legal holder, was in testator’s 
possession when he died, created 
presumption that note was her prop¬ 
erty held by testator as her agent, 
and burden of proving contrary rest¬ 
ed on executor contesting her right 
thereto.—^McNeils v. Colonial-Ameri¬ 
can Nat. Bank, 176 S.E. 176, 163 Vo. 
284. 

flllsd la by dalmoat 

Where plaintiff claimed ownership 
of deceased’s stock by reason of on 
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The presumption, discussed in the CJ.S. title Prop¬ 
erty § 17, also 22 CJ. p 126 note 67-p 127 note 79, 
that one in possession of property is. its owner is 
applicable, and property in the possession of dece¬ 
dent at the time of his death is presumably an asset 
of his estate.2* Conversely, property not in the de¬ 
cedent’s possession may be presumed not to be an 
asset but possession, by one having access to de¬ 
cedent’s property, of an asset formerly in decedent’s 
possession raises no presumption of ownership in 


the possessor.^^ 

§ 126. Property Accruing after Death 

Property, Including eautoc of action, accruing to a 
docodont after hie death la part of hla eetate. 

Where an executor or administrator receives, by 
virtue of his representative capacity, property to 
which decedent became entitled after his death, he 
holds such property as assets of the estate,^* and is 
liable therefor in his representative capacity.*^ 


asBignment executed by deceased, the 
presence in the assignment of the 
name of plaintiff as asslgrnee did not 
constitute evidence in support of 
plaintiff's claim, in view of fact that 
name of assigrnee was in plaintiff's 
handwriting^.—In re Dougrlas* Estate, 
7 N.Y.S.2d 870, 169 Misc. 425. 

23. N.Y.—In re Buckler. 237 N.Y.S. 

242, 227 App.Dlv. 146—Miller v. 
Silverman, 224 N.Y.S. 609. 221 App. 
Div. 697, modified on other grrounds 
160 N.E. 910, 247 NY. 447. 

Pa.—In re McCarter's Estate. 36 Pa. 
Dist. & Co. 625. 

Tex.—Reynolds v. Reynolds, Civ. 
App., 224 S.W. '382. 

Wyo.—Haywood v. Kukuchka, 95 P. 

2d 71, 55 Wyo. 41. 

23 C.J. p 1157 note 50. 

Mma faolc oaac of ownership la 
established by decedent's possession. 
—In re Buckler, 237 N.Y.S. 242, 227 
App.Div. 146. 

Decedent’s pessesslon pnts burden 
of proof on adverse claimant to es¬ 
tablish ownership of property. 

Ky.—Fisher v. Fisher's Adm'r, 46 S. 

W.2d 85, 242 Ky. 262. 

Tex.—Sloan v. Sloan, Civ.App., 32 S. 
W.2d 613. 

Property In possession of legal rep¬ 
resentatives 

Presumption is that property in 
possession of legal representatives 
Is property of decedent held for 
benefit of estate, and that there was 
delivery to decedent during lifetime. 
U.S.—Lybrand v. Allen, C.C.A.S.C., 
23 F.2d 391. 

Ala.—Mantle Lamp Co. of America 
V. Merrill, 113 So. Ifi, 216 Ala. 170. 
Qa.—Luttgen v. Andrews, 163 S.E. 
892, 174 Ga. 778. 

Pa.—In re Killeen's Estate, 166 A. 
34, ZIQ Pa. 182. 

Bailment 

While the possession of bonds of 
defendant by decedent raises a pre¬ 
sumption of ownership, yet there is 
no presumption against the conten¬ 
tion of defendant that decedent was 
merely bailee thereof, from the mere 
fact that this is not shown by en¬ 
tries on defendant's books or by 
written contract.—Philadelphia Trust 
Safe-Deposit & Inn Co. v. Phila¬ 
delphia ft E. R. Co., 86 A. 688, 177 
Po. 88. 


Stock oeztUlcates 

(1) Stock certificates in name of 
decedent and unindorsed imported 
ownership in him up to time of his 
death, and established a prlma facie 
title thereto in his estate.—In re 
Crisswell's Estate, 6 A.2d 577, 334 
Pa. 266. 

(2) The fact that stock certificate 
which was found by temporary ad¬ 
ministrators of decedent's estate, In 
decedent's safe deposit box, showed 
on its face that party other than de¬ 
cedent was registered owner of the 
stock represented by the certificate, 
did not rebut conclusively inference 
that decedent had title or beneficial 
right to the stock, arising from her 
possession of the stock.—Bradley v. 
Roe, 27 N,E.2d 3'5, 282 N.Y. 525, 129 
A.L.R. 633, answering certified ques¬ 
tions 14 N.Y.S.2d 996, 257 App.Div. 
1074, and reversing 13 N.Y.S.2d 693. 
257 App.Div. 1005, appeal granted 14 
N.Y.S 2d 996, 257 App.Div. 1074. 
Property on body 

Presumption exists that personalty 
found on body of murdered person 
belongs to him.—Booth v. laccarlno, 
159 A. 682, 110 N.J.Eq. 119. 

84 . Ill.—In re Keshner's Estate, 26 
N.E.2d 529, 304 IlLApp. 640, af¬ 
firmed Keshner v. Keshner, 33 N. 
E 2d 877, 376 111. 354. 

Pa.—Weaver v. Welsh, 191 A, 3, 82'5 
Pa. 571, 

Tex.—Coggin Nat. Bank v. Smith, 
Civ.App., 63 S.W.2d 252. 

23 C.J. p 1157 note 51. 

Bank aooonnt in name of daughter 
of decedent is presumed to be daugh¬ 
ter's.—Taliaferro v. Reirdon, 99 P. 
2d 500, 186 Okl. 607. 

85. N.Y,—In re Buckler. 28T N.Y.a 
242, 227 App.Div. 146—In re Kess¬ 
ler's Estate, 18 N.Y.S.2d 772, 173 
Misc. 716—In re Douglas' Estate, 7 
N.Y.S.2d 870, 169 Misc. 42*5—In re 
Cronkrite's Estate, 295 N.Y.S. 211, 
162 Misc. 305. 

Delivsry 

As against claim of fraudulent 
conveyance by decedent to wife, her 
possession of instrument was not 
in Itself proof of actual delivery to 
her, since she had access to de¬ 
ceased's papers.—In re Haber's Es¬ 
tate. 270 N.Y.S. 603, 151 Misc. 82. 
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86* Mass.—Quincy v. Quincy, 46 N. 

E. 108, 167 Mass. 536. 

23 C.J. p 1158 note 58. 

Tolls soooivod from a ferry after 
the death of one of the owners of 
the exclusive ferry privilege are 
funds in the hands of his adminis¬ 
trator and liable for his debts.— 
Schonberg's Succession, 28 L<a.Ann. 
137. 

Proooods of law case settled after 
death 

Surviving law partner cannot be 
directed to turn over net proceeds, 
collected in cases settled after co¬ 
partner's death, to administratrix of 
latter's estate, such money not being 
property of estate.—In re Lichtblau, 
261 N.Y.S. 863, 146 Misc. 278. 
Creditors satisfled at time property 
vested 

Personal property bequeathed in 
remainder to testator's daughter aft¬ 
er the death of his wife goes directly 
to the heirs of the daughter who had 
died and whose estate had been set¬ 
tled in so far as creditors were con¬ 
cerned before the death of the life 
tenant, since the title to personal 
property vests in the administrator 
merely as trustee for the creditors 
and heirs.—Bishop v. Groton Sav. 
Bank, 114 A. 88, 96 Conn. 325. 
Pvoparfey taken ia iadividnal names 

Where the administratrix of her 
husband's estate and her two daugh¬ 
ters Jointly managed the estate, 
which consisted principally of mort¬ 
gages on real property, taking the 
mortgages indifferently in the name 
of any one or more of them, regard¬ 
less of the source of the money 
loaned, mortgages held in the Joint 
names of a deceased daughter and 
her mother and sister will be con¬ 
sidered a part of the father's estate, 
and the deceased daughter's estate 
will not be given an undivided inter¬ 
est therein.—Blaine v. Richardson, 
193 N.Y.S. 612. 

87. U.S.—Newcomb v. Burbank, C. 

C.N.Y., 146 F. 400. 

Money reoeived to pay tasea 

The funds contributed by specific 
devisees for purpose of defraying 
estate taxes on their shares were 
not "general estate assets," but were 
specially "earmarked funds" which 
were in essence placed in hands of 
executors, as agents, for a specific 



§ 126 

Causes of action accruing after decedent*s death, 
but before letters testamentary or of administration 
were granted, vest in the executor or administrator 
upon his appointment.^^ 

§ 127. Possession or Control of Property 

Ownership, and not possession or control, governs as 
to whether property Is an asset of a decedent’s estate. 

Personal property which belonged to decedent at 
the time of his death vests in his executor or ad¬ 
ministrator as assets, notwithstanding at the time of 
decedent's death it was in the possession or control 
of a third person.^® Conversely, an administrator is 
not entitled to possession of property of which the 
decedent died possessed, as against the equitable 
owner thereof, in the absence of proof that there 
are creditors whose equitable claims take precedence 
over that of such equitable owner.^o 


S3 C. J.S. 

§ 128. Estoppel to Deny That Property Re-- 
ceived Is Assets 

A perconal representative who takes poeeeaelon of 
property In his fiduciary capacity Is generally estopped to 
deny the title of his decedent or to set up an adverse 
title to the Injury of those beneficially Interested In the 
estate. Surrender of property to the representative by 
the possessor, on demand, does not estop the latter from 
afterward asserting ownership. 

Although in exceptional circumstances an estop¬ 
pel may be held not to arise,it is generally held 
that a personal representative who takes possession 
of property in his fiduciary capacity is estopped to- 
deny the title of his decedent or to set up an ad¬ 
verse title to the injury of those beneficially inter¬ 
ested in the estate.32 This rule does not preclude 
the personal representative from claiming as heir or 
next of kin,28 or from urging a claim which arose 
in the ordinary course of business with decedent ;84 
but it does bar him from urging a claim which would 
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purpose, and could not properly be 
diverted to other uses.—^In re Reil¬ 
ly’s Will, 24 N.T.S.2d 213, 17« Misc. 
597. 

88. Ala.—Reiter-Connolly Mfg. Co. 
y. Hamlin. 40 So. 280, 144 Ala. 192. 

23 C.J. p 1132 note 54. 

89 . N.Y.—In re Demko’s Estate, 210 
N.Y.S. 646, 213 App.Div. 460. 

Pa.—Helper v. United Zion Home, 
164 A. '367, 108 Pa.Super. ‘28. 

23 C.J. p 1158 note 60. 

Vaki&ir poBsosstoa after death 

Owner of house In which owner of 
ring died did not, by taking ring, 
gain title as against owner's per¬ 
sonal representative.—Lowell v. Hud¬ 
son, 168 N.E. 87, 268 Mass. 674. 
Safe-deposit box 

That a safe-deposit rental contract 
between deceased and a bank, which 
was deceased’s executor, provided 
that on death of either deceased or 
wife the survivor should be sole 
renter of box with exclusive right 
of access thereto and possession of 
contents did not affect title to con¬ 
tents of box as between executor 
and deceased’s surviving wife.—^Se¬ 
curity-First Nat. Bank of Los An¬ 
geles V. Stack. 90 P.2d 837. 82 Cal. 
App.2d 586. 

3(h Neb.—^Koslowskl v. Newman. 
105 N.W. 295. 74 Neb. 704, 3 L.R. 
A.,N.S., 704. 

N.Y.—Bradley v. Roe, 13 N.Y.S.2d 
693, 257 App.Div. 1005, appeal 

granted 14 N.T.S.2d 996, 257 App. 
Dlv. 1074, certified Questions an¬ 
swered 27 N.E.2d 36, 282 N.Y. 526, 
129 A.L.R. 688, and reversed on 
other grounds 27 N.E.2d 35, 282 N. | 
Y. 626, 129 A.L.R. 63'3-—In re Sielc- 
ken’s Estate. 29 N.Y.B.2d 193, 176 
Mlsc. 799—In re Hadcfeld’s Estate, 
IS N.T.S.2d 685, 171 Misc. 727, af¬ 
firmed In re Hackfield's Will, 191 


N.Y.S.2d 144, 269 App.Div. 707, re- 
argument denied 19 N.Y.S.2d 1020, 
269 App.Div. 805. 

Interest oolleoted 

Where decedent made valid as¬ 
signment of certain mortgages pri¬ 
or to his death, although retaining 
possession of mortgages, assignees 
could compel his executrix to ac¬ 
count for Interest collected on mort¬ 
gages subssQuent to decedent’s death. 
—Henderson v. Hughes, 182 A. 392, 
320 Pa. 124. 

31. Pa.—•Williams’ Estate, 11 Pa. 
Dist. 636. 

23 C.J. p 1179 note 78. 

IBsre physieal zeoeipt of property, 
accompanied by a denial that it be¬ 
longs to the estate, does not create 
an estoppel.—In re Belt, 70 P. 74, 
29 Wash. '535, 92 Am.S.R. 916—28 C. 
J. p 1168 note 63. 

Claim discovered after death 
The fact that a widow qualified 
as executrix under her husband’s 
will and also as trustee thereunder, 
and thereafter asked and obtained 
her statutory widow’s allowance for 
a year’s support, does not estop her 
from thereafter claiming property 
formerly owned by her husband, un¬ 
der a deed executed by him to her, 
and discovered by her after his 
death; nor does the fact that she 
used estate money to pay taxes on 
the property bar her from claiming 
it.—Leighton v. Leighton, 194 N.W. 
276, 196 Iowa 1191. 

38. U.S.—^Bruce v. Globe Indemnity 
Co., D.C.Okl., 9 F.Supp. 761, re¬ 
versed on other grounds, C.C.A., 
Globe Indemnity Co. v. Bruce, 91 
F.2d 143, certiorari denied Bruce 
V. Globe Indemnity Co., 66 S.Ct. 
691, two coses, 297 U.a 716, 80 
L.Ed. 1001. 

Fla.—aesslons v. Willard, 172 So. 
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242, 246, 126 71lk ‘848, eiUn, Oor. 
pns Juris. 

Ga.—^Parnell e v. Cavanaugh, 12 S. 

E.2d 877, 191 Ga. 464. 

N.Y.—In re Bingham’s Estate, 17 N. 
Y.S.2d 981. 

29 C.J. p 1168 note 62, p 1178 note 77. 
Vzoperty not owned at tUne of death 
The rule that an executor after 
accepting the trust cannot set up ti¬ 
tle adverse to the trust, does not op¬ 
erate where it is determined that the 
legal title to land in controversy 
was not vested in decedent at time 
of his death.—Crummey v. Crummey, 
10 S.E.2d 859, 190 Ga. 774. 

3>olay la disoovorlag olalm 

In proceeding wherein execution 
was levied on land belonging to de¬ 
cedent’s estate after plaintiff ob¬ 
tained Judgment against defendant, 
as administrator, and defendant, in¬ 
dividually, asserted title to the land 
by virtue of a deed from decedent 
and testified that he accepted ap¬ 
pointment as decedent’s administra¬ 
tor in ignorance of his rights in that 
he thought that his title had been 
killed because deed was lost at the 
time, evidence that defendant had 
possession of deed at decedent’s 
death and thereafter permitted de¬ 
fendant’s uncle to take possession of 
land as decedent’s heir and adminis¬ 
trator warranted verdict for plaintiff 
on ground that defendant was ’’es¬ 
topped” from claiming title to land. 
—^Wright V. Thompson, '8 S.E.2d 640, 
190 Ga. 173. 

33. Ga.—Parnelle v. Cavanaugh, 12 
S.E.2d 877, 191 Ga. 464—Crummey 
V. Crummey, 10 S.B.2d 969, 190 
Ga. 774. 

34. Ga.—^Parnelle v. Cavanaugh, 12 
S.B.2d 977, 191 Ga. 464—Crummey 
V. Crummey, 10 S.B.2d 859, 190 
Ga. 774. 
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estclude from the entire estate the heirs or distrib¬ 
utees who would otherwise take.®® 

The fact that the person in possession of property 
surrenders it on the representative's demand has 
been held not to estop him from afterward assert¬ 
ing that he is the owner and reclaiming it,®® al¬ 


though an'estoppel may arise where such surrender 
is followed by long acquiescence in the representa¬ 
tive's claim that the property belongs to the estate.®^ 

One interested in the estate who acquiesces in the 
executor's treating certain property as not part of 
the estate is estopped to claim that it is.®® 


IV. INVENTORY AND APPRAISAL 


§ 129. Necessity and Purpose 

An executor or adminietrator la commonly required, 
on aaeumlng hie office, to file an Inventory and appraisal 
of the assets of the estate, as a basis for his accounting 
and liability. 

Under common probate practice, the first duty of 
an executor or an administrator, after obtaining his 
credentials, is to prepare and file an inventory of the 
assets of the estate,®® and an appraisal of the value 
of such assets.^® 

The object of an inventory and appraisal is to fix 
presumptively, although not conclusively, the amount 
and value of items of property constituting the es¬ 
tate, and their respective totals, as to real and per¬ 


sonal property, and to furnish a reasonable basis on 
which the accounting and liability of the executor 
or administrator shall proceed.^ 1 

§ 130. Who Required to Make 

Only a duly appointed executor or administrator can 
be required to file an Inventory. 

It is the duty of the personal representative, and 
not of the heirs or legatees, to furnish an inventory 
and appraisal.®® Only a duly appointed executor or 
administrator can be required to file an inventory;®® 
an inventory may be required of an administrator 
de bonis non,®® or of an executor who takes out 


35b Ga.—Parnelle v. Cavanaugh, 12 
S.E.2d 877, 191 Ga. 464. 

ZanplUd trust 

An administratrix after accepting 
the trust was precluded by statute 
from setting up equitable title to 
a tract of land belonging to the es¬ 
tate, through an implied trust aris¬ 
ing from fact that the administratrix 
had furnished to deceased the pur¬ 
chase money for the tract.—Crum- 
mey v. Crummey, 10 S.E.2d 8'59, 190 
Oa. 774. 

Ooatraot to adopt administrator 

Administratrix' petition seeking to 
enforce against estate an alleged 
contract by decedent to adopt the 
administratrix and make will leav¬ 
ing all of decedent's property to her 
was subject to general demurrer on 
ground that it was brought not for 
direction concerning distribution of 
estate alone, but to accomplish pur¬ 
pose adverse to the interest of the 
administratrix as such and solely for 
the purpose of advancing her inter¬ 
est as an individual.—Parnelle V. 
Cavanaugh, 12 S.B.2d 877, 191 Ga. 
464. 

86. Mo.—Wells v. Moore, 68 Mo.App. 
499. 

23 C.J. p 1150 note 4. 

87. Pa.—In re Mosre, 60 A. 987, 
211 Pa. 338. 

23 C.J. p 1150 note 6. 

88 . Pa .—In re Fitzgibbon's Estate, 
116 A. 289, 272 Pa. 345. 

89. Ala.—Parker v. Robertson, 88 
So. 418, 205 Ala. 434. 


Puerto Rico.—Trinidad v. Trinidad, 
19 Puerto Rico 616, 624. 

23 C.J. p 1168 note 67. 

Dispensing with inventory see infra 
S 139. 

Effect of failure to make inventory 
see infra 8 140. 

‘'Xaveatory** defined 

(1) An inventory is the account of 
an executor or administrator, to the 
correctness of which he is sworn, 
particularly as to all claims against 
him belonging to the estate.—Ldoyd 
v. Lloyd, 1 Redf.Surr., N.Y., 399. 

(2) "Inventory” in orphans’ court 
is statement of assets of decedent's 
estate.—In re Fulper's Estate, 132 A. 
834, 99 N.J.Eq. 293. 

Eagllah praotioe see 23 C.J. p 1158 
notes 64-66. 

40 . Ark.—Lambert v. Tucker, 104 S. 

W. 131, 83 Ark. 416. 

Cal.—In re Selma, Myr.Prob. 233. 

••Wasting assets” 

Live stock and farm implements 
are "wasting assets” or "property 
which may be consumed in using,” 
and it was executor’s duty, before 
turning over such property to trus¬ 
tee, to cause it to be appraised, so 
that value should be known and 
accounted for to remaindermen or 
legatees.—In re Hopson’s Will, 211 
N.T.8. 128, 213 App.Dlv. 395. 

Will providing for appraisal 

Under will of Indian devising land 
in fee. subject to payment to estate 
of appraised value less advances by 
devisee, claim for advances must be 
established as claim against estate, 
and land described must be ap¬ 
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praised.—In re Fish’s Estate, 229 P. 
803, 107 Okl. 12. 

41 . Arlz.—Lowry v. Crandall, 83 P. 
2d 1003, 52 Arlz. 501, 120 A.L.R. 
271. 

N.J.—In re Fulper's Estate, 132 A. 

834, 99 N.J.Eq. 293. 

Ohio.—Scott v. Mofford, 28 N.E.2d 
947, 64 Ohio App. 467. 

Tex.—Cartledge v. Billalba, Civ.App.^ 
154 S.W.2d 219, error refused. 

23 C.J. p 1159 note 69. 

"The inventory is Intended to serve 
both as an information source and 
as a starting point in future proceed¬ 
ings in the administration of an es¬ 
tate. It has as its object in part 
the fixation of the value with which 
presumptively the fiduciary is to be 
charged. It is designed as well to 
require the fiduciary to certify the 
property in his hands and the claims 
of the deceased against him.”—In re 
Erlanger's Estate, 287 N.T.S. 263, 
266, 169 Misc. 185. 

48 , Miss.—Turner v. Ellis, 24 Miss. 
173. 

N.Y.—Mills V. Smith, 36 N.E. 178, 141 
N.Y. 266. 

43 . N.Y.—Mills V. Smith, supra. 
Oosxsoutor may file a separate in¬ 
ventory and account.—In re Foulke’s 
Estate, 6 A.2d 179, 334 Pa. 186. 

44 . Md.—Brown v. Tydings, 130 A* 
337, 149 Md. 22. 

23 C.J. p 1169 note 73. 

It is good pzMtlos for a subse¬ 
quent administrator to file a new in¬ 
ventory although his predecessor 
has already filed one.—^Brown v. Ty¬ 
dings, supra. 
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letters testamentary after the death of a coexecu- 
tor.^6 

§ 131. Time for Making 

An Inventory and appralaal should be filed within the 
time preecribed by the governing etatutei but late filing 
•does not render It Invalid. 

The inventory and appraisal should be made and 
filed within the time prescribed by the governing 
statute and where an inventory is not filed with¬ 
in the time prescribed, the court will order it filed, 
although the facts on which the order is based are 
brought to its knowledge by one having no interest 
in the estate.^^ The time may be extended,^* and 
an inventory and appraisement filed after the pre¬ 
scribed time is not invalid.*® 

Where an executor is excused for failure to file 
an inventory within the prescribed time by reason 
of his having received no assets in that time, it is 
his duty to file an inventory within a reasonable 
time after he first receives assets.®® Where dece¬ 
dent left a will, an inventory is not required until 
after probate,®^ and it has been held that a testator 
may provide by his will that the inventory and ap¬ 
praisal shall not be made until the death of a life 
tenant.®® 

§ 132. Form and Requisites 

The Inventory must meet the requirements of the 
governing statute and give full Information as to the 
quantity and quality of the estate. 


The inventory must meet the requirements of the 
governing statute;®® it should be specific in its enu¬ 
meration of such chattels or other property of de¬ 
ceased as the law may require, not needlessly 
minute, and yet so full as to separate large items 
of value, and set out by themselves such special 
classes as chattels real, household furniture, cattle, 
stock in trade, cash, and securities of the incorporeal 
sort, such as notes and bonds,®* so as to give inter¬ 
ested parties, including creditors, full information 
as to the quantity and quality of the estate.®® It 
has been required to be in writing,®® and to be 
signed by the personal representative®^ and the ap¬ 
praisers,®® and verified.®® 

Statement of no assets. A statement filed with 
the register by an administrator that there are no 
goods has been held equivalent to filing an inven¬ 
tory.®® 

§ 133. Property to Be Included 

Although cortain oxeaptlona havo bean recognized, as 
to which the courts are not In entire accord, as a general 
rule all property owned by the decedent should oe In¬ 
cluded in the Inventory. 

The general rule is that it is the duty of the per¬ 
sonal representative to include in his inventory all 
property belonging to, or claimed by, decedent or 
his estate which has come to the representative’s 
knowledge,®^ whether or not it has actually come 
into his possession.®® 

The inventory should include property which de- 


46. N.Y.—In re Dana, Tuck.SuiT. 
113. 

23 C.J. p 1169 note 76. 

40. Arlz.—Lowry v. Crandall, 88 P. 
2d 1003, 52 Arts. 601, 120 A.L.R. 
271. 

Pa.—^In re Rahauser's Estate, 52 
York Leg.Rec. 37. 

28 C.J. p 1169 note 77. 

47. Iowa.—Poole v. Burnham, 68 N. 
W. 816, 99 Iowa 493. 

48b Pa.—Logan's Estate, 1 Pa.Co. 76. 
28 C.J. p 1160 note 79. 

40. Cal.—Phelan v. Smith, 34 P. 667, 
100 Cal. 168. 

Elatnte dizaetonr 

The statute governing the time 
within which the inventory and ap¬ 
praisal should be filed is directory, 
and delay in filing does not invali¬ 
date the appraisal or inventory.—In 
re Fehlmann*s Estate, .202 P. 1029, 
184 Or. 88, 72 A.L.lt 940. 

801 Mass.—Forbes *v.' MdHugh, 26 N. 
E. 622, 152 Mass. 412. 

51. Hawaii.—Matter of Gill, 2 Ha¬ 
waii 681. 

88b Fa.—^Logan's Estate, 1 Pa.Co. 76. 


63. Ala—Parker v. Robertson, 88 
So. 418, 206 Ala 434. 

Wliere statute zequlres aotloe of 
the making of the Inventory or ap¬ 
praisal, an inventory or appraisal 
made without such notice is void.— 
Salomon v. Heichel, 4 Dem.Surr., N. 
Y., 176—Scofield's Estata 1 N.Y. 

Month.L.Bul. 64. 

84. Ala—Parker v. Robertson, 88 
So. 418, 206 Ala 434. 

23 C.J. p 1160 note 84. 

68. Pa.—^In re Hahauser*8 Estate, 52 
York Leg.Rec. 87. 

80. Ala—Parker v. Robertson, 88 
So. 418, 206 Ala 434. 

87. Va,—^Parks v. Rucker, 6 Leigh 
149, 82 Va 149. 

23 C.J. p 1160 note 86. 

58. La—Michel v. Michel, 11 1 a. 
149. 

23 C.J. p 1160 note 86. 

68. Ala.—Parker v. Robertson, 88 
So. 418, 206 Ala 484. 

23 C.J. p 1160 note 67. 

00 Del.—SUte v. Beckley, 1 DeL 
142. 
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6L Ariz.—In re Nolan's Estate, 108 
P.2d 391, 56 Ariz. 366. 

Mo.—In re Van Fossen, App., 13 S. 
W.2d 1076. 

Pa—In re Rahauser*8 Estate, 62 
York Leg.Rec. 37. 

|Tenn.—In re Love's Estate, 145 S.W. 

2d 778, 176 Tenn. 696. 

Tex.—^Ball v. Cundiff. Civ.App., 127 
S.W.2d 602, error dismissed, Judg¬ 
ment correct 
23 C.J. p 1160 note 90. 

Seonzitles tzansfesred but not de- 
liveved 

Securities in decedent's safe de¬ 
posit box should be listed in the in¬ 
ventory although a transfer of own- 
I ership is listed thereon without evi¬ 
dence of delivery.—In re Keiser's 
Estate, 6 PaDist A Co. 178, 21 Soh. 
Leg.Rec. 60. 

Statutory oetoffs 

Administrator should include stat¬ 
utory set-offs in Inventory, notwith¬ 
standing claimed existence of ante¬ 
nuptial contract that would defeat 
such set-offs.—Keever v. Brow 0 172 
N.E 626, 86 Ohio App. 1 . 

60 Hawaii.—Hatter of GUI, 2 Hd- 
wail 681. 
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cedent's will treats as part of his estate,*^ provisions 
on hand at the time of decedent's death,** wearing 
apparel of decedent who left only collateral kin¬ 
dred,** choses in action, notes, and other claims 
existing in favor of the estate,** debts due from the 
personal representative*^ whether or not the latter 
recognizes the claims as valid,** the proceeds of 
insurance, when these have come or should come 
into the possession of the representative as assets,** 
a judgment in favor of the estate,^* property the 
right of possession of which was vested in decedent, 
although it never came into his actual possession,7^ 
property transferred by gift causa mortis where de¬ 
livery by decedent was only symbolic,^* and property 
as to which decedent had an equity of redemption.^* 
That the property is of no value,*^* or that it was 
specifically bequeathed,*^* is no ground for not in¬ 
cluding it in the inventory. 

The inventory need not include property which 
decedent effectively transferred during his life¬ 
time,7* property in which decedent had only a life 
estate,property held by the executor as life ten¬ 
ant,^* property directed by the will not to be inven¬ 
toried,*^* or a claim for damages for the death of 
decedent.** A payment made by decedent for the 
benefit of another should not be inventoried where 
the circumstances attending such payment are such 


as to raise a presumption that he did not intend to 
charge it, but intended that it should inure to the 
beijiefit of such other person and there is no proof 
to the contrary;*! and even if under the will one 
was seized of a determinable fee in land, whereof 
his widow is entitled to dower, yet, such fee having 
determined on his death, the property does not be¬ 
long to his estate, and therefore should .not be in¬ 
cluded in his administratrix's inventory.W,^,Jj^^here 
a surety dies leaving his estate liable for me debt, 
his claim against the principal for reimbursement 
should not be inventoried by the administrator un¬ 
til the debt has been actually paid.** As an inven¬ 
tory relates to the time of decedent’s death, only 
property of which he was possessed at the time of 
his death, and not subsequent profits or accretions, 
need be included in the inventory.*^ 

Real estate must, under some statutes, be inven¬ 
toried,** but in the absence of a statute so requir¬ 
ing, it need not be included in the inventory.** 

Decedents interest in a partnership should, ac¬ 
cording to the weight of authority, be listed,*^ al¬ 
though it has also been held that such interest 
should not be inventoried.** 

Trust property. It-has been held that property 
held in trust by decedent need not be listed,** but 


63. La.—Grounx v. Abat, 7 La. 17. 
Propartj sold "by daoadant 

Machinery which teetator listed In 
his will but which he subsequently 
sold to his executor in cancellation 
of a debt was not improperly omitted 
from inventory of his estate.—Hub¬ 
bard V. Ball. 81 P.2d 73, 69 Idaho 78. 

64. N.H.—Griswold v. Chandler, 5 
N.H. 492. 

65. Pa.—Steen's Bstate, 1 Pa.Co, 473. 

66 . Pa.—In re Burwell's Estate, 91 
Pa.Super. 183. 

Tenn.—In re Love's Estate, 146 S.W. 

2d 778, 176 Tenn. 696. 

23 C.J. p 1160 note 95. 

Debt discharged bj baaakmptey 
The amount of indebtedness from 
which deceased's bankrupt son was 
relieved of liability by bankruptcy 
discharge was rightfully eliminated 
from inventory of deceased's estate. 
—Leach v. Armstrong, Mo.App., 156 
S.W.2d 969, transferred, see. Sup., 
148 S.W.2d 866. 

67. Ohio.—Jones v. Willis, 74 K.E. 
166, 72 Ohio St. 189. 

28 C.J. p 1161 note 96. 

68. Mo.—^Wilson v. Ruthrauft 82 
Mo.App. 435. 

28 C.J. p 1161 note 97. 

€6. K.J.—Allen v. Allen, 108 A. 169, 
88 N.J.B1Q. 676. 


170. Or.—In re Conser, 66 P. 607, 
40 Or. 138. 

23 C.J. p 1161 note 99. 

71. S.C.—Orangeburgh Dist. v. Geig¬ 
er. 3 S.C.L. 484. 

78. Pa.—In re Elliott's Bstate, 173 
A. 880, 113 Pa.Super. 360. 

73. Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A, 866, 
164 Md. 69. 

74, Mo.—^In re Van Fossen, App., 13 
S.W.2d 1076. 

75w N.T.—In re Link's Will, 17 N.Y. 
S.2d 634, 173 Misc.. 817. 

76. Ill.—In re Haegele's Estate, 30 
N.E.2d 148, 307 IlLApp. 383. 

Vt.—Trask v. Walker's Bstate, 134 A. 
853, 100 Vt. 61. 

Property disposed of by decedent as 
or as not assets see supra { 123. 

77. Mo.—Dameron v, Lanyen, 138 
S.W. 1, 234 Mo. 627, 646. 

23 C.J. p 1161 note 7. 

atowiag crops; offspring of aatmals 
Where wife devised and be¬ 
queathed all her property to her hus¬ 
band for life and after his death to 
their son, on the husband's death in¬ 
ventory of personal property should 
have Included seed and grain pro¬ 
duced during the husband's life as 
well as wheat crop and other annual 
crops growing at the time of hus¬ 
band's death and offspring of pigs, 
cows, and horses bequeathed to bus- 
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band.—In re Specht's Estate, Ohio 
App., 36 N.E.2d 865. 

78. S.C.—Brooks v. Brooks, 12 S.C. 
422. 

23 C.J. p llf.1 note 8. 

79. Pa.—^Wood's Estate, 7 Pa.Dist. 
484. 

80. Pa.—Kober's Estate, 17 Pa.Di8t. 
184. 

81. Ohio,—In re Glenn, 23 Ohio Cir. 
Ct. 397. 

82. Mo.—Dameron v. Lanyon. 138 S. 
W. 1, 234 Mo. 627. 

83. Conn.—Andruss v. Doolittle, 11 
Conn. 283. 

84. Va.—McCall v. Peachy, 3 Munf. 
288, 17 Va. 288. 

23 C.J. p 1161 note 17. 

86. K.M.—Barka v. Hopewell, 219 
P. 799. 29 N.M. 166. 

1 Or.—D’Arcy v. Snell, 91 P.2d 637, 162 
i Or. 351, 122 A.L.R. 928. 

23 C.J. p 1161 note 18. 

I 86. Pa.—In re Long's Estate, 17 A. 

2d 686. 143 Pa.Super. 176. 

Tenn.—In re Love’s Estate, 146 S.W. 

2d 778, 176 Tenn. 696. 

I 23 C.J. p 1161 note 19. 

87. Mich.—Loomis v. Armstrong, 29 
N.W. 867, 63 Mich. 365, 362. 

I 23 C.J. P 1161 note 2. 

8a Pa.—In re Cassel's Estate, 19 
I Lehigh Co.L.J. 123. 

23 C.J. P 1161 note 8. 

89. Pa.—Hartman v. Dine Bolldlag 
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that property of which decedent had the record title 
must be listed although it is equitably owned by 
another.®® 

Property claimed adversely to the estate by third 
persons,or even by the representative himself,®® 
should be included in the inventory, although it 
would seem proper to indicate the existence of the 
adverse claim.®® However, it has been held suffi¬ 
cient under such circumstances to hie a schedule of 
such property stating that it belongs to the repre¬ 
sentative ;®^ and it has also been held that property 
in the possession of a third person under a claim of 
title should be excluded.®® 

Fraudulent transfer. It has been held that the 
inventory should include property transferred by 
decedent in fraud of creditors;®® but there is au¬ 
thority for the view that such property need not be 
included,®*^ unless it was conveyed to the repre¬ 
sentative himself.®® 

Property exempt from execution should, it has 
been held, be included in the inventory in order to 
identify it as part of decedent's property,®® but 
there is also authority for the view that such prop¬ 
erty should not be inventoried.^ 

Property pledged hy decedent. Personal proper¬ 
ty which decedent in his lifetime hypothecated as 
collateral security should not be included in the in¬ 
ventory and appraisal, thus fixing a liability there¬ 
for in the executor or administrator, but the inter¬ 
est of the estate in the property or the proceeds of 
its sale, if any, on the settlement of the indebted¬ 
ness, is a proper subject for an additional inven¬ 
tory.® 

A zvidozi/s exemption is not part of decedent’s 
estate, but must be listed in the inventory as belong¬ 
ing to the widow.® 


Location of property. Although it has been as¬ 
serted that the inventory should include all the per¬ 
sonal property of decedent, even that situated out 
of the state,® it would seem more proper that where 
letters are granted in different states or countries, 
the inventory of each executor or administrator 
should include only the property within the juris¬ 
diction in which his letters are issued, for which 
property alone he is immediately accountable.® It 
has also been held that the neglect of an executor 
to inventory a debt founded on a judgment ren¬ 
dered in another state was not a breach of his offi¬ 
cial duty.® 

§ 134. Additional or Supplementary Inven¬ 
tory 

An additional or supplementary Inventory to cover 
property omitted or subsequently acquired, or to correct 
an error, may be permitted or required by the court. 

Ordinarily, only one inventory need be returned, 
and for additional property coming to the represen¬ 
tative's knowledge or control, charging himself in 
his accounts is sufficient.^ However, the court has 
the power to permit or compel an additional or sup¬ 
plementary inventory for property omitted or sub¬ 
sequently acquired;® and a representative who has 
filed an erroneous inventory has been allowed sub¬ 
sequently to file a second inventory correcting the 
errors.® A supplemental statement describing prop¬ 
erty omitted from the inventory may be sufficient as 
an additional inventory, although not filed as such.^® 

§ 135. Making Appraisal 

Under the general practice the aeeete muet be ap¬ 
praised by disinterested appraisers appointed by the 
coui^ at their marKet value as of the time when received 
by the representative. 

It is generally required not only that there be a 


and Loan Ass'n, 89 Pltt8b.Le8r.J. 
273. 

Wash.—In re Belt, 70 P. 74, 29 Wash. 
635. 

90u Conn.—^Laudano v. Laudano, 142 
A. 407, 108 Conn. 37. 

9L Conn.—Searle v. Crampton, 170 
A. 480, 118 Conn. 42. 

23 C.J. p 1161 note 20. 

•S. Tenn.—In re Love’s Estate, 146 
S.W.2d 778, 17® Tenn. 696. 

23 C.J. p 1162 note 21. 

9& Ill.—Simms v. Quess, 62 llLApp. 
648. 

Tenn.—^In re Love's Estate, 146 S.W. 
2d 778, 176 Tenn. 696. 

SC Kan.—Hartwlff v. Flynn, 100 P. 
642, 79 Kan. 696. 

96. Philippine.—Arabes v. Urlan, 6 
PhlllppiBS 627. 


9Si Conn.—Finnegan v. La Fontaine, 
191 A 337, 122 Conn. 661. 

23 C.J. p 1161 note 13. 

97. Or.—^Borge v. Traaen, 76 P.2d 
939, 168 Or. 464, rehearing denied 
76 P.2d 1127, 168 Or. 464. 

23 C.J. p 1161 note 11. 

96. Conn.—^Minor v. Mead, 3 Conn. 
289. 

99. N.T.—Crawford v. Nassoy, 66 N. 
B. 962, 178 N.T. 163, reversing 67 
K.T.S. 108, 66 App.Div. 433—Mat¬ 
ter of Keough, 86 N.T.S. 807, 42 
Mlsc. 387. 

L Iowa.—^In re Holderbaum, 47 N. 
W. 898, 82 Iowa 69. 

a. Pa.—In re Moore, 48 A 884, 198 
Pa. 611. 

3, N.T.—^In re Tangerman’s Estate, 
236 N.T.S. 218, 226 App.Piv. 162. 
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4. Conn.—Bridgeport Trust Co.*s 
App., 60 A. 662, 77 Conn. 667. 

23 C.J. p 1162 note 26. 

5. N.J.—In re Healey’s Estate, 184 
A. 684, 4 N.J.M1SC. 786. 

28 C.J. p 1162 note 27. 

6L Conn.—Strong v. White, 19 Conn. 
238. 

7. Mass.—^Hooker v. Bancroft, 4 
Pick. 50. 

23 C.J. p 1162 note 29. 

8i Mo.—Chapin’s Estate v. Long, 
224 S.W. 1012, 206 Mo.App. 414. 
N.M.—Barka v. Hopewell, 219 P. 799, 
29 N.M. 166. 

Pa.—In re Keiser’s Estate. 6 Pa.Dist. 

Sc Co. 178, 21 Sch.Leg.Rec. 60. 

28 C.J. p 1162 note 30. 

9b Pa.—In re Bradford, 1 Browne 
87. 

la Wash.—^Ackerson v. Orchard, 84 
P. 1106, 36 P. 606, 7 Wash. 877. 
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listings of the assets of the estate, but that there 
be an appraisal of the value of each but under a 
statute so providing,^2 or a testamentary provision 
relieving the executor of the duty,!® the court may 
dispense with an appraisal. 

Property of the estate should be appraised at its 
market value,!^ but the surrogate has no power to 
direct the appraisers as to the manner in which they 
shall estimate the value.!® The appraisal should be 
of the value of the property when received by the 
representative, and not the value at the time of the 
decedent’s death, since the purpose of the appraisal 
is to fix the amount with which the representative is 
to be charged.!® 

Under the practice generally prevailing, the ap¬ 
praisal of the value of the assets with which the 
representative is to be charged is made by a speci¬ 
fied number!'^ of appraisers,!® who are appointed by 
the court.!® appraisers must be disinterested,®® 
and must be sworn to the faithful discharge of their 
duties.®! 


The appraisers are entitled to compensation at the 
rate fixed by the governing statute.®® 

The result of the appraisement is noted on the 
inventory blank which accompanies the order, and 
the schedules filled up, and the document when com¬ 
pleted is delivered to the executor or administrator 
by whom it should be returned to the probate court 
for record with his o\yn oath that the list is just and 
perfect.®® Where an executor disposed of certain 
property without including it in the inventory, in 
accordance with the expressed wish of decedent, 
and, on final settlement, made a supplemental inven¬ 
tory of such property, it was held that the court 
might determine the value of the property and it 
was not necessary that it should be appraised like 
other property of the estate.®^ 

§ 136. Proceedings 

The proceedings for an appraisal are under the con¬ 
trol of the court acting on Its own motion or on petition 
of one Interested In the estate. It having, In general, 
power to hear and determine all controversies with re¬ 
spect thereto. 


11. N.Y.—Vogel V. Arbogast. 4 Dem. ] 
Surr. 399. 

23 C.J. p 1163 note 38. 

Oebt 

Under a statute so providing, a 
judgment cannot be recovered on a 
written evidence of debt belonging 
to the estate unless and until it is 
Included in the appraisal.—Damron 
V. Allen, 135 S.E. 600, 102 W.Va. 537 

12. Ohio.—In re Estate of Mayo, 31 
Ohio N.I*..N.S., 394. 

Dispensing with inventory see Infra 
§ 139. 

13. Oa.—Darnell v. Tate, 170 S.E, 
68. 177 Ga. 279. 

14. N.y.—-Matter of Hodman. 166 N. 
Y.S. 714. 100 Miso. 390. 

23 C.J. p 1163 note 40. 

7air market value; value In money 
Under a statute requiring property 
to be appraised at its fair market 
value for inheritance tax purposes, 
and requiring the general appraisers 
of decedent’s property to fix its val¬ 
ue In money, the “fair market value” 
and the ‘‘value in money” arc prac¬ 
tically identical, the value In money 
being the fair equivalent for the 
thing valued, and the fair market 
value the sum for which it could be 
exchanged in the open market under 
fair conditions, and the purpose of 
the valuation not being an element 
of value in either case.—In re Mat¬ 
thews’ Will, 182 N.W. 744, 174 Wis. 
220 . 

Corporate etoek 

In making appraisal of stock be¬ 
longing to estate, consideration must 
be given to asset values of corpora¬ 
tion, to possibility of liquidating 

33 C.J.3.-69 


such values, to course of trade or | 
business in which corporation is en¬ 
gaged, and to current earnings, busi¬ 
ness trends, capital needs, prospec¬ 
tive pront.s, tax liabilities, and good 
will.—In re Erlanger’s Estate, 287 N. 
Y.S. 263, 169 Misc. 185. 

15. N.Y.—Matter of McCaffrey, 3 N. 
Y.S 96. 50 Hun 371. 

16. N Y —In re Erlanger’s Estate, 
287 N.Y.S. 263. 169 Misc. 185. 

17. Md—Ilarron v. Smith, 70 A. 225, 
107 Md. 317. 

23 C.J. p 1162 note .34. 

18. U.I —Fairbanks v. Mann, 34 A. 
1112, 19 K.I. 499. 

23 C.J. p 1162 note 36. 

19. Miss.—O’Brien v. Wilson, 33 So. 
946, 82 Miss. 93. 

23 C.J. p 1162 note 33. 

Appolatmtat as oftsa as asossssry 
Under Surrogate’s Court Act, on 
application of an executor or admin¬ 
istrator, surrogate may appoint two 
disinterested appraisers as often as 
may be necessary to appraise per¬ 
sonally of the estate.—In re Heim- 
er’s Estate, 23 N.Y.S.2d 581, 175 Misc. 
412. 

30. N.Y.—Matter of McCaffrey, 3 
N.Y.S. 96. 60 Hun 371. 

23 C.J. p 1162 note 35. 

81. Ala.—Horn v. Grayson, 7 Port. 
270. 

23 C.j. p 1162 note 87. 

88. Or.—In re Fehlmann*B Estate, 
292 P. 1027, 134 Or. 46. 

2*3 C.J. p 1163 note 39. 

Court has no disosstioa as to the 
amount of the compen8ation.-^In re 
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Megrath’.s Estate, 253 P. 4'55. 142 
Wash. 324. affirmed 256 P. 503, 142 
Wash. 324. 

Day's work 

Statute allowing appraisers of es¬ 
tates not to exceed flve dollars per 
“day” for services was not intended 
to permit appraisers to collect plu¬ 
rality of appraisal fees for same 
day’s work or to require appraisers 
to work from midnight to midnight 
to perform a day’s service.—In re 
Roher’.s Estate, 58 P.2d 948, 16 Cal. 
App.2d 669. 

Reasonable fee 

(1) The Surrogate’s Court Act 
contemplates that reasonable fees 
shall be fixed for services actually 
rendered by appraisers of the per¬ 
sonal estate of deceased.—In re Gal- 
ly's Estate, 3 N.Y.S.2d 967, 254 App. 
Div. 157. 

(2) Appraiser’s fees of two thou¬ 
sand flve hundred dollars for each of 
two appraisers, in addition to allow¬ 
ance of claim of five hundred seven¬ 
teen dollars and fifty cents for serv¬ 
ices of experts and certified public 
accountant, for the appraisal of per¬ 
sonal property of deceased, of a total 
gross amount of three hundred fifty- 
seven thousand, nine hundred two 
dollars and sixty cents. In making 
which appraisers spent nineteen 
days, were excessiv'e by one thou¬ 
sand five hundred dollars.—In re 
Gally’s Estate, supra. 

80L N.J.—Dilts V. Stevenson, 17 N. 

J.Eq. 407. 

84. Cal.—Garrity’s Estate, ‘SS P. 

628, 41 P. 485, 108 Cal, 463. 
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§ 136 

The probate court has the power to hear and de¬ 
termine all controversies with respect to the inven¬ 
tory and appraisal and intervention by a court 
of equity in such matters is not favored.^® The 
court of probate jurisdiction has power to compel 
the filing of an inventory and appraisal,27 and to 
order that particular property be removed from,28 
or added to,28 the inventory; but it has been held 
that the inventory or appraisal cannot be attacked 
directly in a proceeding for that purpose and that 
issues with respect to them must await the account¬ 
ing proceedings.®® The court has the power to di¬ 
rect a reappraisal where the appraisal docs not ap¬ 


pear to be correct,®^ or where the original appraisal 
was fraudulent.®® 

The probate court has jurisdiction, in proceedings 
for an inventory, to determine whether property be¬ 
longs prima facie to the estate, so that it should be 
included in the inventory.®® In some jurisdictions 
it has the power to determine the ultimate question 
of ownership of property as between decedent's es¬ 
tate and an adverse claimant;®^ but in others, it 
does not have such power,®® unless the question is 
purely one of law,®® or the dispute as to ownership 
is between the estate and the representative in his 


aSw Pa.—In re Barbey'a Estate, 33 
Berks Co.L.J. ICS. 

Tenn.—In re Love’s Estate, 145 S. 

W.2d 778, 176 Tenn. 696. 

23 C.J. p 1163 note 45. 

XPoideatal Isnes 

The probate court has Jurisdiction 
to determine the amount of money 
and property that has come into the 
administrator’s hands, and, in deter¬ 
mining that question, to determine 
all issues necessarily incidental 
thereto.—In re Roach’s Estate, 281 
P. 607, 208 Cal. 394. 

A&eillary szeoutor 
Probate court has power to order 
correction of ancillary executors’ in¬ 
ventory of property of decedent’s 
estate.—Security-Blrst Nat. Bank v. 
Kinsr, 23 P.2d 851, 46 Wyo. 69, 90 
A.L.R. 126. 

Whether ooust oomniesioiMr had 
juiisdiotloB to enter order eliminat¬ 
ing amount of deceased's savin^rs 
bank deposit from Inventory of his 
estate's assets after expiration of 
time for appeal from order bringin^r 
such amount into inventory was for 
commissioner to determine In flrst 
instance.—In re Rabie's Estate, 
Wash.. 90 P.2d 1011. 

Cost bond 

To assert that property, claimed 
by administrator in his own right, 
belongs to decedent's estate, person 
Interested therein must proceed un¬ 
der statute requiring one petition¬ 
ing for order to inventory property 
as assets of estate to file bond for 
costs.—^Rosenfleld v. Rosenfleld, 6 N. 
E.2d 9>38, 212 Ind. 120. 

Boath of admlaiatraAor does not 
terminate the court's Jurisdiction of 
an action to compel him to include 
certain property in the Inventory.— 
Fulford V. Fulford, 13'7 A. 487, T53 
Md. 81. 

96. W.Va.—Price v. Laing, 68 S.E. 
24, 67 W.Va. 373. 

23 C.J. P 1163 note 46. 

97. La.—Successions of Kerlec, 99 
So. 422, 155 La. 513. 

23 C.J. p 1163 note 44. 

Statute not IsvaUA 
Constitutional provision for sep¬ 


aration of executive and Judicial 
functions is not violated by statute 
empowering court to require per¬ 
sonal representative to file inventory. 
—State V. Rogers, 163 S.E. 416, 111 
W.Va. 687. 

Waiver of objeetlon to Jnrisdietlou 

When a coexecutor filed in the or¬ 
phans’ court a petition to compel the 
representatives of his deceased co¬ 
executor to file an Inventory and 
render an accounting, and to pay 
over to petitioner any sum remain¬ 
ing in the hands of deceased coex¬ 
ecutor, any question of Jurisdiction 
was waived by the act of the rep¬ 
resentatives of the coexecutor in fil¬ 
ing the Inventory, and it was too late 
to make the question after petition¬ 
er had excepted to the Inventory as 
filed.—Crothers v. Orothers, 88 A. 
114, 121 Md. 114. 

S8« Ind.—Lang v. Snapp, 4 N.E.2d 

587. 103 Ind.App. 627. 

23 C.J. p 1165 note 67. 

Bquivalenos to aottou la squltj 

The petition of legatee of estate 
to have note stricken from inventory 
and that it be not charged against 
his share of estate is equivalent to 
an action in equity to set aside and 
cancel the instruments.—In re Fli- 
erl’s Estate. 274 N.W. 422. 225 Wis. 
493. 

Bemody by aiotloB to strlk# or olalm 

against ostato 

Where deceased husband invested 
Joint funds of spouses in notes and 
mortgages running to spouses Joint¬ 
ly and such items were shown in 
inventory of husband’s estate, wife 
properly petitioned to strike the 
Items from inventory instead of fil¬ 
ing claim for conversion against es¬ 
tate; but where he invested Joint 
funds in note payable to him alone, 
wife’s remedy, on his death, was 
filing of claim against estate for con¬ 
version, by deceased, of her interest 
in note, not petition to have note 
stricken from inventory.—^In re Abd- 
dulah’s Estate, 262 N.W. 168, 214 
Wis. 3*86. 

96< III.—Kepple v. Crabb, 162 111. 

App. 149. 
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Md.—Fulford V. Fulford, 1S7 A. 487, 
153 Md. 81—Belt v. Hilgeman- 
Brundige Co., 113 A. 721. 138 Md. 
129. 

Wyo.—Security-First Nat. Bank v. 
King, 23 P.2d 851, 856, 46 Wyo. 69. 
90 A.L.R. 12’5, citing Corpus Juris. 
23 C.J. p 1165 notes 67, 68 [d]. 

Word "administrator’* within stat¬ 
ute requiring an administrator to 
inventory and return assets of the 
estate in his hands which he has 
omitted to return In inventory, in¬ 
cludes an executor.—Baker v. For¬ 
sythe, 16 A.2d 921, 178 Md. 682. 

3a N.Y.—In re Erlanger’s Estate, 
287 N.T.S. 263. 159 Misc. 185. 

23 C.J. p 1166 note 67 [dj (1). 

31. Conn.—Callahan v. Peltier, 183 
A. 400, 121 Conn. 106. 

Defects and amendment or correc¬ 
tion generally see infra S 137. 

Zf appralssmsnt was too high ex¬ 
ecutor had his remedy under a stat¬ 
ute providing that the register shall 
have power to order an inventory to 
be suppressed or to adjudge the same 
imperfect, and to order another to be 
made.—In re Spicer’s Estate, 120 A. 
90, 13 Del.Ch. 430. 

32. Mont.—In re Walker’s Estate, 
106 P.2d 341, 111 Mont. 66. 

33. Mo.—Cray v. Doubikin, 166 S. 
W. 1070, 179 Mo.App. 240. 

23 C.J. p 1163 note 47. 

34. Ohio.—Brown v. Southern Ohio 
Sav. Bank & Trust Co., 153 N.E. 
864. 22 Ohio App. 324. 

Wyo.—Security-First Nat. Bank v. 
King, 23 P.2d 851, 46 Wyo. 59, 90 
A.L.R. 12'6. 

3B. Cal.—In re Inghilleri’s Estate. 

81 P.2d 668, 27 Cal.App.2d 664. 

Md.—Talbot Packing Corporation v. 
Wheatley, 190 A. 833, 172 Md. 965 
—Fulford V. Fulford, 137 A. 487, 
153 Md. 81. 

Wis.—Central Wisconsin Trust Co. v. 

Schumacher, 284 N.W. 562. 

23 C.J. p 1163 note 48, p 1166 note 
67 re]. 

3a Pa.—^In re Adams' Estate, 12 A. 
2d 46*6, 139 Pa.Super. 612. 
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individual capacity.^^ 

Who may bring proceeding; parties. The court, 
in compelling the filing of an inventory and apprais¬ 
al, may act of its own motion,3* or on the petition 
of one interested in the estate as an heir, devisee, 
or creditor persons not interested in the estate 
cannot apply for the filing of an inventory.^^ A per¬ 
son’s status as interested party need not be adjudi¬ 
cated as a preliminary to filing a petition.^^ A pe¬ 
tition setting forth facts which, if true, show the pe¬ 
titioner to be interested in the estate is sufficient,^^ 
even though such facts are disputed, in which case 
the court may require petitioner to show his interest 
to its satisfaction.^^ It has been held that a joint 
executor or administrator who is obstructed by his 
associates in the performance of his duty to make 
a true inventory should take proceedings to enforce 
the making of it.^^ 

In a proceeding by a creditor to compel the in¬ 
ventory of property in the possession of a third per¬ 
son, such person is a necessary party to the pro¬ 
ceedings.^ 5 

Time to bring proceeding. The right to require 
an inventory may generally be enforced at any time 
before final settlement of the administration ac¬ 
counts,^® although lapse of time in connection with 
other circumstances may be sufficient ground for 
denying the application for an inventory.^*^ While 
the correctness of the inventory can be put in issue 


at the accounting, the parties need not wait until 
then to raise the issue.^® A statute limiting the time 
within which persons interested in the estate may 
file exceptions to the inventory does not apply to 
one claiming ownership of property included in the 
inventory.^® 

Pleading. In a proceeding to compel a represen¬ 
tative to inventory certain property, the petition, 
interrogatories, and answers thereto constitute the 
pleadings;®® and a representative claiming such 
property must establish his title thereto on the al¬ 
legations of his pleadings.®^ A petition averring 
that the inventory made by the administrator was 
not true, and that certain described property belong¬ 
ing to decedent was not included, and also averring 
that it is filed by an heir, is sufficient to state a 
cause of action to require the administrator to in¬ 
clude the property.®® A complaint for an additional 
inventory, which alleges that a particular descrip¬ 
tion of the notes and credits which it is sought to 
have included in the additional inventory cannot be 
obtained because the executor has suppressed and 
destroyed all evidence concerning them, states a 
sufficient excuse for not specifically describing the 
property.®® In proceedings against an administra¬ 
tor to compel him to include certain claims in his 
list of debts as administrator, the facts alleged in 
the answer must be taken as true if the case is sub¬ 
mitted on the petition and answer.®^ 

Evidence. General rules as to weight and suffi- 


37. Cal.—In re Inghillerrs Estate, 
81 P.2d 568. 27 Oal.App.2d 664. 

Tenn.—In re Love's Estate, 145 S.W. 
2d 778. 176 Tenn. 696. 

38. N-Y —Thomson v. Thomson, 1 
Bradf.Surr. 24. 

23 C.J. p 1163 note 53. 

39. N.J.—In re Finkenzeller's Es¬ 
tate. 146 A. 656, 105 N.J.Eq. 44, af¬ 
firmed 151 A. 905, 107 N.J.Eq. 180. 

2>3 C.J. p 1164 note 54. 

Child adopted in anothor stats 

Child adopted by decree of New 
York court was "person Interested In 
estate" of deceased parent domiciled 
within state, as regards right to re¬ 
quire administrator to file inventory. 
—In re Finkenzeller's Estate, 146 A. 
656. 105 N.J.Eq. 44. affirmed 151 A. 
905, 107 N.J.Eq. 180. 

40. N.Y.—In re Zwick’s Estate, 252 
N.Y.S. <495. 141 Misc. 281. 

23 C.J. p 1164 note <56. 

41. Mich.—Riebow v. Ensch. 190 N. 
W. 238, 220 Mich. 460. 

Jadffmaut entered alter death 

against decedent does not establish 
status as creditor for purpose of 
compelling executor to file an inven¬ 
tory.—In re Laughlin's Estate, 8 N. 
T.S.2d 842, 266 App.Div. 627. 


One who has not presented a verl- 
fled claim to the administrator has 
no standing as a creditor to compel 
the filing of an Inventory.—In re 
Konigsberg’s Estate, 4 A.2d 524, 12'5 
N.J.Eq. 216. 

Admission by administrator 

In administration proceedings, a 
bank receiver could object to inven¬ 
tory although such receiver had no 
claim on file, where record showed 
that attorney for administrator stat¬ 
ed in open court that the receiver 
had a valid claim, and objection was 
not made either in probate court or 
in district court.—Fletcher v. Wei¬ 
gel, 102 r.2d 1056, 152 Kan. 104. 

48. Wash.—In re Martin, 144 P. 42, 
82 Wash. 226. 

23 C.J. p 1164 note 57. 

Pzima facie showing 

Alleged creditor, to compel admin¬ 
istratrix to file inventory, must make 
prima facie showing of existence of 
his interest.—In re Zwick's Estate, 
252 N.Y.S. 495, 141 Misc. 281. 
Pailnzo to attaoh pzoof of olalm 
Petition to compel administratrix 
to file inventory alleging petitioner 
is creditor of estate for services, 
not attaching proof of claim, nor 
stating base thereof, was held insuf¬ 
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ficient to show petitioner's interest. 
—In re Zwick’s Estate, supra. 

43. N.Y.—Matter of Comins, 41 N. 
Y.S. 323, 9 App.Div. 492. 

23 C.J. p 1164 note 57. 

44. N.Y.—Eager v. Roberts, 2 Redf. 
Surr. 247. 

45. La.—Succession of Steidtman. 
135 So. 673, 17 La.App. 365. 

46. Mo.—Walter v. Ford, 74 Mo. 195, 
41 Am.R. 312. 

47. N.Y.—In re Zwick's Estate, 252 
N.Y.S. 49’5, 141 Misc. 281. 

48; R.I.—Browning v. Liberty. 193 
A. 496, 58 K.I. 507. 

49. Ohio.—^Brown v. Southern Ohio 
Sav. Bank & Trust Co., 153 N.E. 
864, 22 Ohio App. ‘324. 

BOl Mo. —Roethemeier v. Veith, 69 
S.W.2d 930, 334 Mo. 1030. 

61. Mo.—Roethemeier v. Veith, su¬ 
pra. 

68. Wash.—In re Martin, 144 P. 42, 
82 Wash. 226. 

63. Tex.—Moore v. Mertz, 85 S.W. 
312, 38 Tex.Civ.App. 283. 

64. Md.—Long V. Long, 80 A. 699, 
848, 115 Md. 130. 
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cicncy of evidence have been applied in proceedingfs 
involving inventory and appraisal.®® Since the in¬ 
ventory is presumed to be correct, one attacking it 
has the burden of proof.®® Where the representa¬ 
tive admits receiving certain property from dece¬ 
dent, the burden is on him to establish that it is not 
property of the estate.®"^ 

Questions for jury; instructions. In a proceed¬ 
ing to compel the inventory of certain property as 
assets of the estate, whether there was a gift from 
decedent to the administrator was held a question 
for the jury.®® 

Where the issue is submitted to a jury, the court 
should properly instruct it as to the law.®® 

Review. A final order respecting inventory or 
appraisal,®® or an order affecting a substantial 
right,®! has been held appealable; an order refus¬ 
ing to compel an inventory is usually reviewable on 
appeal,®® although it has been held that there is no 
authority for a review of an order for an apprais¬ 


al.®® On the other hand, certain judgments, orders, 
or decrees directing the filing of inventories have 
been held interlocutory and therefore not appeala¬ 
ble.®® 

A party not aggrieved by an order with respect 
to the inventory or appraisal,®® or a party consent¬ 
ing to such an order,®® cannot appeal from it. An 
appeal from an order as to the inventory or apprais¬ 
al must be taken within the time provided by the 
statute.®^ 

Other holdings with respect to review will be 
found in the note.®® 

§ 137. Defects and Amendment or Correction 

The Inventory may be amended or corrected, but an 
erroneous appraiaal which has been filed cannot be cor¬ 
rected, the remedy being by aetting It aalde. 

The probate court may permit an executor or ad¬ 
ministrator to amend or correct his inventory,®® 
particularly where the personal representative made 


La.—Succession of Vance, 179 
So. 72, 189 La. 176. 

Mo.—Roethemeier v. Velth, 108 S.W. 
2d 346. 341 Mo. 706—Denny v. 

Brown, 193 S.W. 6*52--In re Van 
Fossen, App., 13 S.W.2d 1076. 
Wash.—Decker v. Fowler, 92 P.2d 
264. 199 Wash. 549. 131 A.L.R. 961 
—In re Bush’s Estate, 81 P.2d 
271, 195 Wash. 416. 

Wis.—In re Fllerl’s Estate, 274 N.W. 
422, 225 Wis. 493. 

348tlBff of laaaehold m valudlaMi 

held Justified, where property was 
sublet at same rental.—^In re Rich- 
man’s Estate, 253 N.T.S. 838, 142 
Misc. 103. 

Appraiaal of leaaoholda hold too low 

N.Y.—In re Hall’s Estate, 224 N.Y.S. 
376, 130 Misc. 313. 

56. N.Y.—In re Wilson’s Estate, 217 
N.Y.S. 518. 

Wash.—In re Hamilton’s Estate, 45 
P.2d 36, 182 Wash. 81. 

23 C.J. p 1165 note 70. 

Burden not anatalnod 

On executor's petition for order 
strikints: from inventory of his wife’s 
estate certain property claimed as 
his separate property under deed 
from wife executed one day after 
husband conveyed his community in¬ 
terest therein to wife, evidence was 
held to show that deeds were intend¬ 
ed to operate only in case of death, 
and hence husband failed to sustain 
burden of proving that wife’s deed 
vested title in him.—In re Hamil¬ 
ton’s Estate, supra. 

57. Mo.—^Roethemeier v. Velth, 69 
S.W.2d 930, 884 Mo. 1030. 

58. Mo.—Roetheineier y. Veith, su¬ 
pra. 


59. Mo.—Roethemeier v. Veith, su¬ 
pra. 

ea Mont.—In re Higgins. 39 P. 506. 

15 Mont. 474. 28 L.R.A. 116. 

*3 C.J. p 570 note 44 [c]. 

61. Okl.—Kolb V. Wagner, 252 P. 

34, 123 Okl. 142. 

3 C.J. p 573 note 48 td]. 

68. Wash.—In re Martin’s Estate, 
144 P. 42, 82 Wash. 226. 

23 C.J. p 1165 note 63. 

63. N.Y.—Matter of Smith, 58 N.Y. 
S. 128, 40 App.Div. 480. 

64. La.—^Zaire v. Bodln, 12 La. 611. 
Pa.—In re Tressler, 228 P. 281, 77 

A. 461—In re Allen, 20 Pa.Super. 
32. 

65. Ill.—May rand v. Mayrand, 96 
lll.App. 478. 

Utah.—In re Picot’s Estate, 178 P. 
75, 58 Utah 193. 

66. Wash.—In re Rable’s Estate, 90 
P.2d 1011. 

67. Ohio.—In re Knechtges’ Estate, 
32 N.E.2d 410, 138 Ohio St. 24. 

68. Certiorari 

In absence of showing that an ap¬ 
plication was ever presented to coun¬ 
ty court to require community ad¬ 
ministrator to present new appraise¬ 
ment, petitioner could not maintain 
certiorari proceeding to revise in¬ 
ventory and appraisement on ground 
appraised value of community prop¬ 
erty was insufficient.—Morris v. Wil¬ 
liams, Tex.Civ.App., 92 S.W.2d '541, 
error refused. 

Boviow on appeal from gUbiaanMit 
ordar 

A court commissioner’s order, elim¬ 
inating amount of deceased’s sav¬ 
ings bank deposit from inventory of 
his estate's assets, became final ad¬ 
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judication, where not taken before 
superior court for revision or ap¬ 
pealed from, and is not reviewable 
by supreme court on appeal from 
superior court's order setting aside 
former order.—In re Rabie’s Estate, 
Wash., 90 P.2d 1011. 

Parties to appeal 

Appeal by corporation from order 
dismissing its petition for order re¬ 
quiring administrators to turn cer¬ 
tain property over to it, was not re¬ 
quired to be taken as against cred¬ 
itors who had filed petition to dis¬ 
miss, where administrators had filed 
answer, since administrators were 
"proper and necessary parties’’ to 
proceeding.^, and they represented in¬ 
terests of creditors and of all oth¬ 
er persons coneerned.—Talbot Pack¬ 
ing Porporntion v. Wheatley, 190 A. 
833, 172 Md. 363, 

66. R.I.—Browning v. Liberty, 19'3 
A. 496, 58 R.I. 507. 

Tenn.—In re Love’s Estate, 145 S. 
W.2d 778, 783, 176 Tenn. 696, cit¬ 
ing Corpus Juris. 

23 C.J. p 1165 note 68. 

As luoidout to substantial relief 
Forced heir cannot obtain amend¬ 
ment of inventories fixed by ap¬ 
praisers, except in suit which has 
for its object some substantial re¬ 
lief or result, such as reduction of 
excessive donation or legacy, or de¬ 
termination of disposable portion of 
estate.—Succession of Vance, 164 So. 
792, 183 La. 760. 

On appeal from probata court 
The superior court had Jurisdic¬ 
tion, on appeal from probate court, 
to grant executor permission to 
amend his Inventory if the circum¬ 
stances of the case Justified such ac- 
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an honest mistake or an inadvertent omission.^O 
However, the court may refuse to permit an amend¬ 
ment where the matter is one that can be more ade¬ 
quately investigated at the accounting. 

An erroneous appraisal cannot be corrected after 
filing, the remedy being to set it aside.^2 

§ 138. Operation and Effect 

The Inventory and appralaal are prima facie, but not 


eoncluelve, evidence of the value and oWnerahip of the 
Itema of property included. The I latino of property, or 
failure to list It, doea not affect the true title. 

The inventory returned by the personal represen¬ 
tative is prima facie evidence as to the items in¬ 
cluded therein ami their respective values, and as 
to the total of the estate comprised within the ju¬ 
risdiction but it is not conclusive as to these mat¬ 
ters, and may always be explained or shown to be 
incorrect,*^^ where there has been no judicial de- 


tlon.—Browning v. Liberty, 193 A. 
496, 58 R.I. 507. 

Belief in ognity; relianoo on Judge 

(1) Equity will grant relief to ad¬ 
ministrator who has, as result of 
fraud, accident, or mistake, includ¬ 
ed in his Inventory property belong¬ 
ing to himself individually.—Hen- 
shaw V. Gunter, 87 S.W.2d 561, 169 
Tenn. 305. 

(2) Administrator who was in¬ 
duced by county Judge to Include 
In inventory notes and stock which 
were allegedly given by deceased 
as gifts to administrator, by repre¬ 
sentation that administrator's rights 
would be fully protected, was enti¬ 
tled to be relieved In equity from 
mistake made in including adminis¬ 
trator's privately owned property in 
inventory of assets of estate.—Hen- 
shaw V. Gunter, supra. 

70« R.I,—Browning v. Liberty, 193 
A. 496, 58 R.I. 507. 

Tenn.—In re Love’s Estate, 146 S.W. 
2d 778 176 Tenn. 696. 

71. R I.—Browning v. Liberty, 193 
A. 4.06, 58 R.I. 507. 

72. Pa.—-Davis' Estate, 5 Kulp 162. 
23 C.J. p 1166 note 71. 

73. Del.—Boyer v. Cole, 143 A. 489, 
16 Del.Ch. 445—In re Spicer’s Es¬ 
tate, 120 A. 90, 13 Del.Ch. 430. 

Iowa.—In re Manning’s E.state, 244 
N.W. 860, 861, 215 Iowa 7i6, cit¬ 
ing Corpus Juris. 

Kan.—In re Park’s Estate, 99 P 2d 
849, 853. 151 Kan. 447, citing Cor- 
pus Juris. 

Ky.—Williams’ Adm’r v. Vonder- 
haar’s Ex’x, S9 S.W.2d 321, 262 
Ky. 68. 

La.—Succession of Vance, 104 So. 
792, 183 La. 760. 

Me.—Jones v. Grindal, 117 A. 308. 
121 Me. 318. 

Miss.—Hayes v. National Surety Co., 
153 So. 515. 169 Mi.ss. 676. 

N.y.—In re Erlanger’s Estate, 387 
N.Y.S. 263, 159 Miso. 185—In re 
Williams* Estate. 232 N.Y.S. 521, 
133 Mlsc. 322—In ro Wilson’s Es¬ 
tate, 217 N.Y.S. 341, 127 Mlsc. 518. 
Pa.—Fague’s Estate, 19 Pa.Super. 
638. 

Tex.—Moore v. Wooten, Com.App., 
280 S.W. 742, reversing, Civ.App., 
265 S.W. 210, rehearing denied, 
Com.App.. 288 S.W. 153—Ball v. 
Cundiff, C1V.APP., 127 S.W.2d 602, 


error dismissed. Judgment correct. | 
23 C J. p 1166 note 72. 

Xuventory taksn ou dua notice is 

prima facie correct.—In re Wilson’s 
Estate, 217 N.Y.S. 341. 127 Misc. 518. 

Xuventory made for undertaking 

(1) Inventories and appraisements 
died by administratrix and succes¬ 
sor for purpose of fixing amount of 
their undertaking were held not com¬ 
petent evidence of value of property 
of estate.—Shaftord v. Reed, 247 P. 
'324, 119 Or. 90. 

(2) Appraisement of property of 
estate, largely for purpose of Axing 
amount of bonds and determining 
amount for which executor was ac¬ 
countable, did not fix value of es¬ 
tate in siibsenuent suit against re¬ 
siduary devisee to enforce trust In 
property of estat*', where it Is com¬ 
mon knowledge that the value of 
such property has depreciated.— 
Platt V. Jones, 38 P.2d 703. 149 Or. 
246, modified on other grounds 39 
P.2d 955. 119 Or. 246. 

Appraisement as evidence of proper¬ 
ty received 

(1) In determining what is received 
by administrator, court may look 
to appraisement.—Hayes v. National 
Surety Co., 153 So. 516, 169 Miss. 
676. 

(2) Appraisement was no evidence 
against administrator in regard to 
account a due estate, life insurance, 
and money on hand, because apprnise- 
niontjdoes not legally deal with mon¬ 
ey and choses in action, since such 
items are to be returned by inven¬ 
tory.—Hayes V. National Surety Co., 
supra. 

(.3) Widow, as administratrix do 
bonus non, could not be charged with 
entire personal property received, but 
only as to part not exempt, although 
appraisers did not set exempt prop¬ 
erty apart.—Hayes v. National Sure¬ 
ty Co., supra. 

Fresamption of rcgiUaxity 

In action against administrator of 
administrator, apparent defects in 
appraisement, Introduced to show 
what administrator received, were 
supplied by operation of presumption 
that incidental procedural steps which 
should have been taken were taken. 
—Hayes v. National Surety Co., su¬ 
pra. 


Votice to legatees 

Inventories made in succession 
were prima facie valid and were not 
invalidated nor rendered subject to 
annulment because made without no¬ 
tifying some of legatees named in 
testator’s will, where inventories 
were not binding on legatees.—Suc¬ 
cession of Price, 2 So.2d 29, 197 La. 
579. 

Appointment of counsel for abeent 
Heirs 

m 

Inventories made in succession 
were not invalidated by failure to 
appoint an attorney for absent heirs 
in absence of any showing of neces¬ 
sity therefor or of any error in the 
Inventories.—Succession of Price, 2 
So 2d 29. 197 La. 579. 

74. Del.—Boyer v. Cole. 143 A. 489, 
16 Del.Ch. 445—In re Spicer's Es¬ 
tate, 120 A. 90, 13 DelCh. 430. 
Hawaii.—Matter of Gill, 2 Hawaii 
681. 

La.—Succession of Price, 2 So.2d 29, 
197 La. 579—Sureession of Vance, 
164 So. 792, 183 La. 760—Succes¬ 
sion of ’Williams, 129 So. 801, 171 
La. 151 

Me—Jones v. Grindal, 117 A. 308, 
121 Me. 348. 

Miss. —Hayes v. National Surety Co., 
153 So 616, 169 Miss. 676. 

Ohio.—Scott V. Moiford, 28 N.E.2d 
947. r>4 Ohio App. 457. 

Tex.—Moore v. W^ooten, Com.App., 
280 S.W. 742, reversing, Civ..App.t 
265 S.W. 210, rehearing denied. 
Com.App.. 283 S.W. 153. 

23 C.J. p 1166 note 73. 

Bz parte proceeding binding no one 
Inventory, being m.adc on an ex 
parte investigation, binds no one, 
and it is only when exceptions are 
filed and jurisdiction of probate court 
is invoked to inquire into validity of 
schedule of property that proceeding 
concerning inventory takes on char¬ 
acter of litigation.—Scott v. Mofford, 
28 N.E.2d 947. 64 Ohio App. 467. 

■ffect of absence of attook 

(1) Valuation of testator’s stock 
made by sworn disinterested ap¬ 
praisers appointed by orphans' court, 
offered in evidence at bearing where 
all parties were represented by coun¬ 
sel, none of whom attempted to show 
valuation was inaccurate, was bind¬ 
ing on parties.—Mercantile Trust Co. 
of Baltimore v. Schloss, 166 A. 699, 
165 Md. 18. 
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termination of the correctness of the inventory and 
appraisal.^B The representative's failure to list 
property owned by the estate does not affect the ti¬ 
tle;"^® nor, conversely, is the title to property not 
owned by the estate affected by its being included 
in the inventoryJ*^ However, it has been held 
ground for abatement of an action by the represen¬ 
tative to recover property that the property was not 


listed in the inventory.^* i 

It is said that an inventory is not conclusive ei¬ 
ther for or against the personal representative, 
and that he can assert individual ownership of as¬ 
sets included in the inventory.®® On the other hand, 
it has been held that the representative is bound by 
the inventory®! unless he acted inadvertently or un¬ 
der an honest mistake.®® Where the representative 


(2) Appraisement and Inventory of 
executrix, statinsr that she had In her 
hands as executrix certain money as 
proceeds of check, in absence of evi¬ 
dence to contrary, sustained judgement 
holdiner that money was in her hands 
as executrix, requiringr her to ac¬ 
count to estate for it.—^Williams' 
Adm*r V. Vonderhaar's Ex'x. 89 S. 
W.2d 821. 262 Ky. 68. 

Collateral attack 

An inventory may not be Impeached 
by a collateral attack; the proper 
method of correcting* it is by motion, 
after notice, in the court where the 
administration case is pending.—Pen¬ 
nington V. Newman. 129 P. 693, 36 
Okl. 594—23 C.J. p 1167 note 74. 

BlBoe iaveatorles are not binding 
on legatees, they are not ‘‘estopped” 
from having any errors therein cor¬ 
rected to conform to the true facts. 
—Succession of Price, 2 So.2d 29, 197 
La. 579. 

Zmpeaobment by any Interested party 

Statutory provision that adminis¬ 
trator shall stand charged with ap¬ 
praisement unless he show cause to 
contrary, does not limit showing to 
one by administrator himself, but 
showing may be made by any prop¬ 
er person sought to be charged with 
administrator’s liability.—Hayes v. 
National Surety Co., 163 So. 616, 169 
Miss. 676. 

Computation of oommissions 

In determining whether value of es¬ 
tate is over or under a certain sum 
for purpose of computing commis¬ 
sions due testamentary trustees, sur¬ 
rogate could inquire into facts and 
determine value on accounting of ex¬ 
ecutors at time assets were turned 
over to trustees, and inventory at 
time of testator's death was not con¬ 
clusive.—In re Heimer’s Estate, 28 
N.Y.S.2d 681, 176 Misc. 412. 

astoppdlto contest oorsectness 

That plaintiff and one of defend¬ 
ants in suit to effect a partition of 
community property were present 
when inventory of their mother’s es¬ 
tate was made in which was included 
Items in dispute which were also in¬ 
cluded in inventory taken in their 
father*s estate by notary public, to 
which reference was made In plead¬ 
ings for express purpose of giving 
complete description of property to 
be partitioned did not estop them 
from contesting correctness thereof 
where matter was never placed at 


issue.—Jung v. Stewart, 181 So. 867. 
190 La. 91. 

Beoltal of instrument 

The fact that an executrix in her 
inventory in setting out the title to 
certain real property mentioned a 
paper purporting to be a life lease, of 
the property, bearing a specifled date, 
and signed by the testator, was 
not a recognition of the validity of 
the Instrument, but only an acknowl¬ 
edgment of the existence of a record 
purporting to convey the title.— 
Winter v. Dibble. 95 N.B. 1093, 261 
111 . 200 . 

75. Ohio.—Scott v. Mofford, 28 N.B. 
2d 947, 64 Ohio App. 457. 

Xsrc acceptance of inventory by 
court is not an adjudication that 
property listed is owned by estate. 
—Searle v. Crampton, 170 A. 480, 118 
Conn. 42. 

Bes Judicata 

A final adjudication that certain 
Inventoried personalty was assets of 
decedent's estate and lawfully in¬ 
cluded in the inventory thereof in a 
proceeding instituted in the probate 
court by filing exceptions to the in¬ 
ventory, was “res judicata” when 
properly pleaded as a defense in a 
subsequent action by the one who in 
the proceeding in the probate court 
was exceptor, to engraft a trust for 
her use and benefit on the same per¬ 
sonalty.—Bolles V. Toledo Trust Co., 
27 N.E.2d 146, 136 Ohio St. 617, 
certiorari denied 61 S.Ct. 37, 311 U.S. 
673, 86 L.Ed. 433. 

76. Ky.—Griffith’s Adm’x v. filler, 
149 S.W.2d 11, 286 Ky. 676. 

Tex.—Smith v. Allbrlght. Clv.App., 
261 S.W. 461. 

23 C.J. p 1165 note 66, p 1168 note 
78. 

Bvidentiaxy effect 

However, the fact that an admin¬ 
istrator did not inventory a certain 
chattel is a strong circumstance in 
his favor when asserting an individ¬ 
ual claim thereto.—^Bradshaw v. May- 
field, 18 Tex. 21. 

77. Cal.—In re Hovland’s Estate, 101 
P.2d 500, 88 Cal.App.2d 439. 

Tex.—Ball v. Cundiff, Civ.App., 127 
S.W.2d 602, error dismissed, Judg¬ 
ment correct. 

Utah.—Perry v. Perry, 245 P. 696, 
67 UUh 45. 

23 C.J. p 1167 note 76. 

78. Tex.—Ball v. Cundiff, Clv.App., 
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127 S.W.2d 602, error dismissed. 
Judgment correct. 

Suit by heir 

If claim against benefit society was 
not inventoried as asset of deceased’s 
estate, assignment of residue to 
heirs would not vest them with right 
to enforce claim against society.— 
Olah V. First Hungarian Reformed 
John Calvin Men’s and Women’s Sick 
Benefit. Accident Ins. and Church Soc. 
of Detroit. 238 N.W. 167, 255 Mich. 
348. 

79. Mass.—Argus v. Kokkorou, 32 N. 

E.2d 211, 308 Mass. 316. 

Nev.—Friedman v. Goodin, 299 P. 
1017, 63 Nev. 324. rehearing denied 
6 P.2d 1118, 53 Nev. 324. 

23 C.J. p 1167 note 75 [b]. 

88. Wis.—In re Abddulah’s Estate, 
262 N.W. 168, 214 Wis. 336—In re 
Langenbach’s Estate, 230 N.W. 141, 
201 Wis. 336. 

23 C.J. p 1167 note 76. 

81. Pa.—King’s Estate, 12 Wkly.N. 
C. 109. 

Tenn.—In re Love’s Estate, 146 S.W. 
2d 778, 176 Tenn. 696—Henshaw v. 
Gunter. 87 S.W.2d 661, 109 Tenn. 
306. 

Fallurs to object to Inveutory 

Where an Inventory is filed, signed, 
and sworn to by one other than ad¬ 
ministrator. where appraisement is 
filed, signed, and verified by ap¬ 
praisers. and administrator files no 
other inventory and appraisement 
treating property set out as property 
of estate, and does not move to 
strike or correct inventory and ap¬ 
praisement for return of another in 
due form, he is estopped to deny 
that he came into possession of prop¬ 
erty as belonging to estate.—United 
States Fidelity & Guaranty Co. v. 
Clutter. 179 P. 754, 74 Okl. 264. 
MusbMLd’s action as binding wife 
An inventory and appraisal was 
not binding on testamentary remain¬ 
derman. so as to preclude remainder¬ 
man from claiming that particular 
personalty not listed therein passed 
to her as part of the estate, notwith¬ 
standing that such inventory and 
appraisal was signed by remainder¬ 
man’s husband as appraiser.—Haydon 
V. Weltmer. Fla., 187 So. 772. 

88 . Tenn.—In re Love’s Estate, 146 
S.W.2d 778, 176 Tenn. 696. 

Wash.—In re Hamilton's Estate, 46 
P.2d 36, 182 Wash. 81. 
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lists an asset and at the same time asserts his own¬ 
ership, he is not estopped.^^ Since it is the repre¬ 
sentative’s duty to list assets, the paper title to which 
was in decedent, he is not thereby estopped from 
asserting his individual ownership similarly, tho 
representative is not barred from claiming listed 
property which he and decedent held in joint tenan¬ 
cy where such property must be included in the 
inventory for tax purposes.*^ 

Debts or claims may properly be inventoried as 
doubtful, desperate, or worthless, where the facts 
warrant,*® and an item so inventoried is not prima 
facie a charge against the representative;*^ but a 
debt or claim returned at face value without com¬ 
ment will be presumed collected or collectable,** al¬ 
though an inventory is only prima facie evidence as 
to the solvency of persons indebted to the estate,** 
and before an administrator should be charged with 
notes marked by the appraisers on the inventory as 
good, there should be some proof of their collection 
or of negligence with respect to collection.** Where 
the representative inventories a debt owed by him 
to the estate, this is evidence of the existence of the 
debt as a valid and enforceable claim.*^ 

An inventory filed by an executor is evidence in¬ 
ter alios to show his consent to the will and trans¬ 
mission of title thereunder.** 

Where an administrator buys property with the 
effects of his intestate and inventories it in the pro- 
bale court and the inventory is recorded in that 
court, such record is notice of the fiduciary charac¬ 
ter of his title to the property so purchased.** 

The appraisal of land is not an eviction of those 
holding by adverse possession or a reduction to pos¬ 
session by the administrator,*^ nor does the mere 


fact that a rental proportion of certain crops grow¬ 
ing on land owned by a devisee has been returned 
by the executor as part of the personal property 
show such an invasion of the devisee’s rights as en¬ 
titles him to seek redress in any judicial tribunal.** 

Where an administrator has filed an inventory 
and appraisal purporting to be made by him, and 
makes no attempt to strike it from the files or cor¬ 
rect it, he is estopped to object to its reception in 
evidence against him on the ground that he failed 
to sign it.** 

§ 139. Dispensing with Inventory 

The court hat diacretion to diapenae with an In¬ 
ventory, but only for (jood cauae, aa where no aaaeta 
have come within the repreaentative’a poaaeaaion or 
charge. Apart from atatute, a teatamentary proviaion 
that no inventory need be fiied ahouid be diaregarded. 

The court, on good cause shown and in the exer¬ 
cise of its discretion, may dispense with an inven- 
tory.*7 An inventory may be dispensed with where 
all the parties in interest waive it,** and an inven¬ 
tory is unnecessary where no assets or estate have 
come within the representative’s possession or 
charge,** although an executor’s report that he re¬ 
ceived personal property from the estate is sufficient 
to require an inventory.^ It may be provided by 
statute that an executor may give bond for the pay¬ 
ment of debts and legacies, and thus be relieved 
from the duty of filing an inventory, where this is 
authorized by the will* or the executor is also the 
residuary legatee.* An inventory and account may 
also be dispensed with if not applied for until aft¬ 
er so long a period that the lapse of time, in con¬ 
junction with other circumstances, affords a reason¬ 
able presumption that there were no assets or that 


83. Tenn.—In re Love's Estate, 14B 
S.W.2d 778. 176 Tenn. 696, 

84. Conn.—Laudano v. Laudano, 142 
A. 407, 108 Conn. 37. 

Nev.—Friedman v. Goodin, 299 P. 
1017, 53 Nev. 324, rehearing: denied 
6 P.2d 1118, 53 Nev. 324. 

85. Wis.—Central Wisconsin Trust 
Co. v. Schumacher, 284 N.W. 562. 

86 . N.J.—Black v. Whitall, 9 N.J. 
Eq. 672, 69 Am.D. 423. 

N.C.—Finch v. Ragrland, 17 N.C. 137. 

87. N.C.—Gay v. Grant, 8 S.E. 99. 
106, 101 N.C. 206. 

23 C.J. p 1168 note 82. 

88 . Ky.—^Hickman v. Kamp, 8 Bush 
205. 

23 C.J. p 1168 note 83. 

89. N.C.—Grant v. Reese, 94 N.C. 
720. 

23 C.J. p 1168 note 84. 


When administrator Is himself 
debtor, the presumption of solvency 
is strongrer. 

Ky.—Hickman v. Kamp, 3 Bush 205. 
N.Y.—Lloyd v. Lloyd. 1 Redf.Surr. 
399. 

9a S.C.—Pettus V. Clawson, 25 S.C. 
Eq. 92. 

91. Colo.—In re Grigrshy's Estate, 56 
P.2d 1318, 1321, 92 Colo. 489, cit¬ 
ing: Oorpns Juris. 

23 C.J. p 1168 note 86. 

98. I>el.—Phillips v. Short, 2 Del. 
339. 

93. Miss.—Shaw v. Thompson, Sm. & 
M.Ch. 628. 

94. Ga.—Hall y. Armor, 68 Ga. 449. 

95. Md.—Spencer v. Rag:an, 9 Gill 
480. 

96. Okl.—U. S. Fidelity & G. Co. v. 
Clutter, 179 P. 754, 74 Okl. 254. 
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97. N.Y.—In re Erlang:er's Estate, 
287 N.Y.S. 263, 169 Misc. 185. 
Dispensing: with appraisal see supra 
S 135. 

Contract to which all the heirs were 
parties, and which provided that one 
of the heirs was to take all the 
property and pay all the debts, does 
not operate to dispense with the fil¬ 
ing: of an Inventory.—In re Specht’s 
Estate, Ohio App., 36 N.E.2d 866. 
9a N.Y.-—Barnes* Estate, 1 N.Y.Clv. 
Proc. 59. 

99. N.Y.—Matter of Lowenthal, 132 
N.Y.S. 994, 148 App.Dlv. 487. 

23 C.J. p 1168 note 98. 

1. Iowa.—In re Duncanson, 120 N. 
W. 88. 141 Iowa 564. 

a H.I.—Bowler v. Emery, 70 A. 7, 
29 R.I. 310. 

a Mich.—In re Vedder, 81 N.W, 366. 

122 Mich. 439. 

23 C.J. P 1169 note 2. 
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the estate has been fully administered;^ nor is the 
court required to order an inventory and account 
where it appears that the estate was duly settled and 
distributed among the persons entitled without any 
proceedings in court.® An administrator personally 
entitled to all of the personal property need not file 
an inventory unless ordered to do so by the court 
at the instance of an interested party.® 

On the other hand, the fact that all the personal 
property or its proceeds have been disposed of in 
the payment of debts does not render an inventory 
unnecessary,*^ nor is it sufficient to excuse the filing 
of an inventory that the representative professes to 
have a large surplus over all debts and offers to de¬ 
posit security sufficient to pay any debt which may 
be established,® or that the only asset was the pro¬ 
ceeds of an insurance policy.® The making of a 
preliminary inventory to ascertain whether the es¬ 
tate is of sufficient value to authorize the granting 
of letters of administration does not dispense with 
the necessity of an inventory by an administrator 
subsequently appointed.^® 

A test ante fit ary provision that no inventory need 
be filed should be disregarded by the court,ii unless 
such a provision is validated by statute;^® however, 
an executor will not be required to file an inventory 
except as to the personalty, where the will leaves 
it to his discretion and makes his appraisement fi¬ 


nal.i® 

§ 140. Effect of Failure to Make 

Although falluro to fllo an Invtntory la a breach of 
the rapreaantative'a duty, It dooa not ordinarily aubjoot 
him to liability unloat damage haa reaultad. 

It appears that a mere failure to return an inven¬ 
tory is not alone sufficient to charge the represen¬ 
tative absolutely with assets or debts of decedent, 
the question being essentially one of culpable neg¬ 
ligence or misconduct on his part, occasioning a loss 
to some person in interest;!^ and it has been held 
that such failure docs not deprive the represen¬ 
tative of his rights as such,i® or as a creditor of the 
estate,!® although there is also authority for the 
view that an administrator who has neglected to re¬ 
turn an inventory has no authority over the person¬ 
al estate.!*^ Nevertheless, the failure to file an in¬ 
ventory at the proper time amounts technically to 
an official delinquency or a breach of the condition 
of the administration bond,!® although it will not 
ordinarily subject the representative to any serious 
consequences if, on citation, he performs his duty 
or shows good cause why an inventory should be 
deferred or dispensed with.!® A failure to appraise 
certain property cannot affect the validity of the ex¬ 
ecutor's final account, where it appears that all the 
property received, or which by reasonable diligence 
should have been received, has been punctiliously 
accounted for .20 


V. AUTHORITY AND DUTIES IN GENERAL 


§ 141. General Statement ■ s^ntatlve are determined by the applicable etatutee and 

I will, If any, and Include the orderly and epeedy admin- 
The righta, powera, and duties of a personal repre- letration, liquidation, and settlement of the estate. 


4. N.T.—^Leroy v. Bayard, 8 Bradf. 
Surr. 228. 

23 C.J. p 1169 note 3. 

6. N.T.—In re Wagners. 23 N.E. 
200, 119 N.T. 28. 

6. N.J.—In re Pinkenzeller’s Kstate, 
146 A. 656. 10.5 N.J.Eq. 44, af¬ 
firmed 151 A. 906. 107 N.J.Eq. 180. 

7. N.T.—Silverbrandt v. Wldmayer, 
2 Dem.Surr. 263. 

23 C.J. p 1168 note 94. 

8. N.T.—Forsyth v. Burr. 87 Barb. 
540. 

23 CJ. p 1168 note 95. 

9. La.—SuccesBion of Ribbins, App.. 
162 So. 692. 

10. Ind.—‘Pace v. Oppenhelm, 12 Ind. 
683. 

11. Ala.—^Parker v. Robertson, 88 So. 
418, 206 Ala. 434. 

23 C.J. p 1168 note 92. 

Abaenoa of damaad 
Aa regards eaecutor’a duty to re¬ 
turn Inventory, executor following 
testator's directions wag not put in 


default in absence of demand or or- j 
der for inventory, even in absence of 
statute.—Black v. Morgan. 149 So. 
846, 227 Ala. 327—Parker v. Robert¬ 
son. 88 So. 418, 205 Ala. 434. 

12. Ala.—^Black v. Morgan, 149 So. 
846, 227 Ala. 327—Wright v. Mene- 
fee, 145 .So. 315, 226 Ala. 65. 

13. N.T.—Brainerd v. Birdsall, 2 
Dem.Surr. 31. 

N.C.—In re Morris, 60 S.E. 682, 138 
N.C. 269. 

14. Tex.—Patten v. Cox, 29 S.W. 
182, 9 Tex.Clv.App. 299. 

23 C.J. p 1169 note 6. 

VoiitlBal damagsB 
A Judgment in favor of the admin¬ 
istrator and hia sureties in an ac¬ 
tion on his bond will not be reversed 
because of failure to file Inventory 
required by statute, since damage is 
merely nominal, there being no as¬ 
sets belonging to estate except cause 
of action for death.—People ex rel. 
Rotchford V. Rotchford, 1 N«E.2d 249, 
284 llLApp. 262. 
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Charge of aotnal valna 

The omission of a representative 
to list an asset of which he has 
knowledge does not require that he 
be charged with the face value of 
the asnet, but he may show its ac¬ 
tual value.—Moses v. Moses, 60 Qa. 
9. 

15. Tex.—Ray v. Fowler, Civ.App., 
144 S.w.2d 666, error dismissed. 
Judgment correct. 

23 C.J. p 1169 note 6. 

16. Ill.—Sutton y. Read, 51 N.E. 
801, 176 111. 69. 

23 C.J. p 1169 note 7. 

17. N.T.—Jeroms v. Jeroms, 18 
Barb. 24. 

18. Or.—In re Manser, 118 P. 1024. 
60 Or. 240. 

23 C.J. p 1169 note 9. 

! 19. N.J.—Mulford v. Mulford, 63 A. 
79. 

23 C.J. p 1169 notes 9, 10. 

90. Or.—Xn re Conser, 66 P. 607, 40 
Or. 138. 
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An executor or administrator is a representative 
of limited authority^i and of continuing duties .22 
The general and primary duty resting on an execu¬ 
tor or administrator is to administer the estate in 
an orderly and proper manner^^ to the best advan¬ 
tage of all concerned, 24 in the case of a testate es¬ 
tate in accordance with the terms of the will,25 and 
to effect a liquidation or settlement thereof26 as 
speedily as is reasonably possiblc.27 This involves 


the general duty to bury decedent, collect his effects, 
preserve them from waste, pay claims against the 
estate, and distribute the residue, if any, among 
those entitled, and to do all other things necessary 
as representative of the personal estate of dece- 
dent.28 

The rights, powers, and duties of an executor or 
administrator are generally derived from, and con¬ 
trolled by, statutes,29 in the case of an executor or 


ai. Cal.—Wilkinson v. Zumvalt. 297 
P. 94. 112 Cal.App. 416. 

Vt.—Smith V. White’s Estate. 188 A. 
901, 108 Vt. 473—Hall v. Windsor 
Sav. Bank. 124 A. 693, 97 Vt 125. 
affirming 121 A. 682, 97 Vt. 125. 
Powers, duties, and liahilltles of: 
Administrator do bonis non see in¬ 
fra 84 1024-1028. 

Administrator with will annexed 
see infra 8 1034. 

Executor de son tort see infra 8 
1065. 

Independent executor see infra 8 
1055. 

Temporary or special administrator 
see infra 8 1040. 

as. Wis.—In re Zartner’s Will. 198 
N.W. 363. 183 Wis. 506. 

Duration and termination of author¬ 
ity see supra 88 78-94. 

as. Ala.—Oxford v. Estes. 168 So. 
534. 229 Ala. 606. 

Cal.—People v. Osgood, 285 P. 763, 
104 Cal.App. 133. 

Ga.—Dobbs v. First Nat. Bank of 
Atlanta. 16 6.E.2d 486, 65 Ga.App. 
796. 

Mich.—In re Charles' Estate, 231 N. 

W. 123, 250 Mich. 601. 

Mnsontor as sols bsnsaoiarj 

The mere circumstance that execu¬ 
trix was sole beneficiary under will 
did not render her immune from the 
orderly and proper administration of 
decedent’s estate.—Zoller v. State 
Board of Tax Appeals, 11 A.2d 833. 
124 N.J.Law 376. 

aC N.Y.—In re Van Valkenburgh’s 
Will. 298 N.Y.S. 819, 164 Misc. 295. 

as. Ala.—Oxford v. Estes, 158 So. 
634, 229 Ala. 606. 

M4.—Surratt v. Knight, 168 A. 1, 
162 Md. 14. 

N.C.—McGehee v. McGehee, 130 S.E. 
116, 190 N.C. 476. 

Wis.—In re Sipchen’s Estate, 193 N. 

W. 385, 180 Wis. 604. 

Exc^cuting provisions of will see in¬ 
fra 8 146. 

as. Mass.—Taylor v. Trefrey, 186 N. 

E. 1, 282 Mass. 666. 

N.Y.—In re Kohler, 132 N.B. 114, 
231 N.Y. 363, reversing In re Koh¬ 
ler's Will. 183 N.Y.S. 660. 193 App. 
Div. 8. 

Or.—In re Workman's Estate, 68 P. 
2d 479, 166 Or. 838, denying re¬ 
hearing 66 P.2d 1396, 166 Or. 383. 


Determlaatioa of anestlons of policy 

Questions of policy arising in set-' 
tlement of estates of deceased per¬ 
sons are to be determined by fidu¬ 
ciary or fiduciaries selected and des¬ 
ignated by a testator in a will and 
in charge of the administration of 
property committed to their custody 
and care.—In re Griffin's Estate, 20 
N.Y.S.2d 922. 

27. Conn.—Hall v. Meriden Trust & 
Safe Deposit Co., 130 A. 167, 103 
Conn. 226. 

Ky.—Grainger's Ex'rs and Trustees v. 
Pennebaker. 56 S.W.2d 1007, 247 

Ky. 324. 

Md.—Conner v. Ogle, 4 Md.Ch. 426. 
Mont.—In rc Jennings' Estate. 241 P. 
648. 74 Mont. 449. 

Wash.—National Bank of Commerce 
of Seattle v. Peterson, 38 P.2d 361, 
179 Wash. 638. 

Xb light of ooBditioma ozlBtlBg 

It is incumbent on administrator 
to codperate in speeding up admin¬ 
istration of estate, but as trustee his 
specific duties in that regard are 
created by particular circumstances 
of situation in which he finds himself, 
and are subject to general conditions 
imposed on him.—State ex rel. Buder 
V. Brand, 265 S.W. 989, 306 Mo. 321. 

28. Ala.—Oxford v. Estes, 168 So. 
634, 229 Ala. 606. 

Fla.—Glidden v. Gutelius, 119 So. 140, 
96 Fla. 834, rehearing denied Glid¬ 
den V. Getulius, 120 So. 1, 96 Fla. 
834. 

Mont.—In re Jennings' Estate, 241 P. 
648. 74 Mont. 449. 

N.J.—Caruso v. Caruso, 148 A. 771, 
103 N.J.Eq. 487, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 130. 
N.Y.—In re Kohler, 132 N.E. 114, 231 
N.Y. 363, reversing In re Kohler's 
Will, 183 N.Y.S. 660, 193 App.Div. 
8—In re Sonderling’s Will, 279 N. 
Y.S. 703, 156 Misc. 403—In re Mc- 
CafCerty’s Will, 264 N.Y.S. 38, 147 
Misc. 179—In re Kruger's Estate, 
249 N.Y.S. 772, 139 Misc. 907—In re 
Abrahams' Estate. 241 N.Y.S. 212, 
136 Misc. 638. 

Ohio.—Citisens Nat. Bank Co. v. An¬ 
drews, 24 Ohio N.P..N.S., 361. 

Tenn.—Baker v. Baker. 142 S.W.2d 
737. 24 Tenn.App. 220. 

Vt.—Smith V. White's Estate, 188 
A. 901, 108 Vt. 473—Hall v. Wind¬ 
sor Sav. Bank, 124 A, 598, 97 Vt. 
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125, affirming 121 A. 682, 97 Vt. 
125. 

Wash.—Jones v. Peabody, 46 P.2d 
915, 182 Wash. 148. 100 A.L.R. 

64. 

23 C.J. p 1170 note 12. 

Other statements 

It was duty of administrator to 
demand and receive estate, to ascer* 
lain debts, who were distributees, 
and report to court for administra¬ 
tion.—Denny v. Searles, 143 S.E. 484, 
160 Va. 701. 

Under civil law 

La.—Dupuy's Succession, 4 La.Ann. 
670. 

40 C.J. p 1476 note 3 [a]. 

29. U.S.—In re Buxton's Estate, D. 
C.Ill., 14 F.Supp. 616—Kevan v. 
John Hancock Mut. Life Ins. Co., D. 
C.Mo., 3 F.Supp. 288. 

Ariz.—Gold v. Killeen, 69 P.2d 800, 
50 Ariz. 126. 

Cal.—Perry v. Superior Court in and 
for Mann County, 84 P.2d 250, 29 
Cal.App.2d 114. 

Tex.—Jackson v. Cato, Civ.App., 166 
S.W.2d 302. error refused. 

Vt.—Smith V. White’s Estate, 188 A. 
901, 108 Vt. 473. 

Wash.—Harden v. State Bank of 
Goldendale, 203 P. 16, 118 Wash. 
234. 

23 C.J. P 1170 note 13. 

IbKW oontroUlng 

(1) Administrator is representative 
of Jurisdiction which appoints him 
and has such authority only as is 
granted by laws of state of appoint¬ 
ment.—In re Poulson’s Estate, 280 N. 
Y.S. 350, 156 Misc. 625. 

(2) "Personal representative" is 
only a trustee of decedent's estate, 
deriving his power and authority to 
manage and distribute such estate 
under law of deceased’s domicile.— 
Riggs V. Schneider’s Ex'r, 130 S.W. 
2d 816. 279 Ky. 361. 

(3) Legislature of another state 
cannot add to, or subtract from, du¬ 
ties of executor appointed pursuant 
to laws of state.—In re Killough's 
Estate. 265 N.Y.S. 301, 148 Misc. 73. 

Individual and public admiBistmtov 
compared 

(1) In all material respects, duties 
and liabilities of Individual admin¬ 
istrator or executor and public ad¬ 
ministrator are the same.—State ex 
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an administrator with the will annexed, as properly 
limited or extended by the terms of the will.^^ He 
has no implied powers beyond those which are nec¬ 
essary to the exercise of the powers which are ex¬ 
pressly conferred on him,3i but, if the will author¬ 
izes the executor to do a certain thing to carry out 


a particular object, a resort to the ordinary and 
usual methods to accomplish the object comes with¬ 
in the scope of the power given by the will.82 

An executor whether named in the will or by 
delegated power has the right to defend in the 
courts his authority to act.*® 


rel. Russell v. Mueller. 60 S.W.2d 48. 
332 Mo. 758. 91 A.L..R. 705. 

(2) Public administrators see In¬ 
fra 49 1050-1053. 

Meet of powsr of attorney 

Giving of a power of attorney by 
distributees authorizing* administra¬ 
tor to receive money or property 
from estate could not modify or 
change statutory duties or obliga¬ 
tions of administrator.—In re 
Humpfner's Estate. 3 N.T.S.2d 143, 

166 Misc. 672. 

aOL Cal.—Norris v. Harris. 16 Cal. 
226. 

Ky.—Patterson's Ex'r v. Dean. 44 8. 
W.2d 666. 241 Ky. 671—Putrell v. 
Futrell's Ex'r, 7 S.W.2d 232, 224 
Ky. 814. 

Da.—Succession of Vatter, 186 So. 
597. 191 La. 875. 

N.y.—In re Ryan's Will, 241 N.T.S. 
82, 136 Misc. 261. 

Tex.—Jackson v. Cato, Clv.App., 156 
S.W.2d 302. error refused. 

Vt.—Hall V. Windsor Sav. Bank, 124 
A. 693. 97 Vt. 126. affirming 121 A. 
682. 97 Vt. 126. 

Va.—Harris v. Citizens Bank & Trust 
Co.. 200 S.E. 652. 172 Va. 111. 

23 C.J. p 1170 note 13. 

Powers derived fvom nature of of- 

doe 

An executor’s ordinary powers are 
derived from nature of his office.—In 
re Wolanski’s Estate. 283 N.Y.S. 797, 

167 Misc. 470. 

Will as sonroe of authority and dls- 
oretion 

U.S.—Beggs v. U. S., Ct.Cl., 27 F. 
Supp. 699. 

N.Y.—In re Watson's Estate, 6 N.Y. 

S.2d 416, 168 Misc. 135. 

Or.—^Harris v. Craven. 91 P.2d 302, 
162 Or. 1. 

Source of executor's powers see su¬ 
pra 9 22. 

anlargemeat of powers by will 

The will may enlarge the statu¬ 
tory powers of the executor or dis¬ 
pense with the statutory method and 
restrictions on the exercise of such 
powers. 

Mo.—McCune's Estate v. Daniel, 76 S. 
W.2d 403. 

N.Y.—In re Leonard's Will, 193 N.Y. 

8. 816, 118 Misc. 698. 

Wls.—In re Allis' Estate, 101 N.W. 
365, 128 Wis. 223. 

affoot of gsaat of dlsozetlon 

(1) Provision of will that execu¬ 
tor should handle testator's estate in 
his own way, but for Interests of 


heirs, does not add to, or detract 
from, executor's duties and responsi¬ 
bilities Imposed by law.—In re Mar- 
childon’s Estate. 246 N.W. 676. 188 
Minn. 38. 

(2) Although will gave broadest 
and fullest discretion to executors, 
such discretion could not be exer¬ 
cised to frustrate testator's manifest 
intent.—In re Hall's Estate, 216 N.Y. 
S. 698, 127 Misc. 238. 

/ (3) Executor's discretionary power 
under will must not be abused to in¬ 
jury of beneficiaries under trust cre¬ 
ated by will.—Mountain Park Insti¬ 
tute V. Lovlll. 163 S.E. 114, 198 N.C. 
'642. 

f (4) "The executor • . . should 
not become a party to any shift'or 
device whereby the will of his tes- 
^tator is collusively avoided, or the 
intention of the testator is defeated 
or changed to effect a different dis¬ 
position of his estate.”—Surratt v. 
Knight, 158 A. 1. 2, 162 Md. 14. 

"powers and duties of executor uud 
administrator compared 

(1) Although special powers may 
be given by will to an executor broad¬ 
er in scope than those given admin¬ 
istrator, generally the duties of ex¬ 
ecutors and administrators with ref¬ 
erence to settlement of estate are 
substantially the same.—In re Rob¬ 
inson’s Will, 261 N.W. 726, 218 Wis. 
696. 

(2) Executor possesses all powers 
conferred on administrators by law.— 
Peck V. Watson, 142 S.E. 450, 165 Ga. 
853, 67 A.L.R. 660. 

(3) Executor's duties in general are 
same as those of administrator, ex¬ 
cept as varied by terms of will.—Pat¬ 
terson's Ex'r v. Dean, 44 8.W.2d 665. 
241 Ky. 671. 

Arbitrary power 

Courts do not favor the exercise of 
an arbitrary power by an executrix 
unless testator’s Intention to confer 
such power is clear.—In re Ellis’ Es¬ 
tate, 32 N.E.2d 23, 66 Ohio App. 121. 

Powers of executor as executor and 
trustee 

(1) Executor may be given both 
powers inhering in office and devolv¬ 
ing on hie successor and strictly per¬ 
sonal duties as trustee. Independent 
of his official position, by same will. 
—Rawlings v. Rawlings, 68 S.W.2d 
786, 382 Mo. 603, reversing 46 S.W. 
2d 639, 226 Mo.App. 688, transferred 
Me, SttP., 89 .aW.3d 867. 1 
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(2) Executors as trustees see the 
C.J.S. title Trusts 99 239-243, also 
66 C.J. p 639 note 63 et seq. 

Pstate iu, or power over, realty 

(1) Executor has only such estate 
in, or power over, testator’s realty 
as he derives from will.—^Knight v. 
Gregory. 166 N.E. 208, 333 Ill. 643. 

(2) Real property and interests 
therein as assets of estate see supra 
99 103-112. 

31. Iowa.—In re Munger, 160 N.W. 
447. 168 Iowa 372, Ann.Cas.l917B 
213. 

Pa.—In re Caskey’s Estate, 14 Pa. 
Dist. A Co. 364. affirmed 165 A. 489. 
304 Pa. 208. 

Vt.—Smith V. White's Estate. 188 A. 
901. 108 Vt. 473—Hall v. Windsor 
Sav. Bank, 124 A. 593, 97 Vt. 125, 
affirming 121 A. 582, 97 Vt. 126. 
"When the powers and duties of 
an administrator are fixed by statute, 
there is no inherent right to assume 
or exercise any power not conferred, 
or to depart from the procedure out¬ 
lined.”—Perry v. Superior Court in 
and for Marin County. 84 P.2d 250. 
252. 29 Cal.App.2d 114. 

Powers strictly construed under the 
civil law.—^Walker’s Succession, 32 
La.Ann. 321—40 C.J. p 1477 note 20. 
Intent of testator 

(1) Where will showed testatrix 
reposed special confidence in execu¬ 
tor in working out maximum return 
for property, scope of executor's ijow- 
ers in that respect should be liberal¬ 
ly construed.—In re Lewis, 254 N.Y. 
S. 703, 142 Misc. 392. 

(2) Under will providing that five 
years should be taken to wind up the 
estate distributing about one fifth an¬ 
nually among beneficiaries if parti¬ 
tion among beneficiaries could not 
be effected by executor, it must have 
been intention of testator to invest 
executor with all of powers neces¬ 
sarily Incident to a proper discharge 
of trust imposed.—Henderson v. 
Stanley, Tex.Clv.App., 150 S.W.2d 152, 
reversed on other grounds, Stanley v. 
Henderson, Com.App., 162 S.W.2d 96. 

XsprsBsutatlvc who acquires prop¬ 
erty lx private capacity xiay convey 
such properly to the estate which he 
represents.—Wolf v. Wuelling, 130 
S.W.2d 671, 238 Mo.App. 1144. 

38. Tex.—John Hancock Mut. Life 
Ins. Co. V. Duval, Civ.App., 96 S.W. 
2d 740. 

33. Mich.—Brown v. Just, 77 N.W. 
263, 118 Mich. 678. 
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§ 142. Representative Capacity 

An exocutor or administrator acta In a roproaontativo 
capacity and occupies a position of trust with respect to 
those Interested In the estate. 

An executor or an administrator acts in a repre¬ 


sentative capacity,*^ representing and acting for 
all parties and ail interests in the estate.^^ It is 
said that he occupies a double role,86 being not only 
the personal representative of decedent,*7 but also, 
to a very great extent, the representative of the 


84. Aria.—Gold v. Killeen, 69 P.2d 
800, 50 Aria. 126. 

Iowa.—Federal Land Bank of Oma¬ 
ha, Neb. V. Bonnett, 284 N.W. 105, 
226 Iowa 126—Packer v. Overton, 
203 N.W. 307, 200 Iowa 620— 

Ryan v. Hutchinson, 143 N.W. 433, 
161 Iowa 675. 

Vt.—Hall V. Windsor Sav. Bank, 124 
A. 693, 97 Vt. 125, affirming 121 
A. 582, 97 Vt. 126. 

Wash.—Harden v. State Bank of 
Goldendale, 203 P. 16, 118 Wash. 
234. 

Asgal title is represented by the 
administrator.—State Ins. Fund v. 
Hunt, 17 P.2d 354, 62 Idaho 639. 
Assets of decedent's estate see su¬ 
pra Sfi 95-128. 

35. Conn.—City Nat. Bank v. City 
of Bridgeport, 147 A. 181, 109 Conn. 
629. 

Idaho.—Wiesenthal v. Goff, 120 P.2d 
248. 

Iowa.—In re Lewis’ Fstate, 298 N.W. 
842, 230 Iowa 694—Packer v. 

Overton, 203 N.W. 307, 200 Iowa 
620. 

La.—Succession of Patterson, 176 So. 
820, 188 La. 113—Williams v. 

Campbell, App., 185 So. 683. 

36. Idaho.—Berryman v. Dore, 277 P. 
666, 47 Idaho 682. 

37. U.S.—Fox Film Corporation v. 
Knowles. N.T., 43 S.Ct. 365, 261 

U. S. 326, 67 L.Gd. 680, reversing. 
C.C.A.. 279 F. 1018, affirming. D. 
C., 274 F. 731 and 276 F. 683—l»enn 

V. Robertson, C.C.A.N.C., 116 F.2d 
167, 176, citing Corpiis Jozls, and 
affirming, D.C., 29 F.Supp. 386. 

Ark.—Quinn v. Driver, 136 S.W.2d 
1015, 199 Ark. 1058. 

Conn.—Finnegan v. La Fontaine, 191 
A. 337, 122 Conn. 561. 

Idaho.—State Ins. Fund v. Hunt, 17 
P.2d 354, 62 Idaho 639—Berryman 
v. Dore. 277 P. 565, 47 Idaho 682. 
Iowa—Leach v. Farmers' Sav. Bank 
of Hamburg. 213 N.W. 414, 416. 206 
Iowa 114, 66 A.L.R. 801, citing 
Oorpns Jnrls, and followed in 
Leach v. Grlnnell Sav. Bank of 
Grinnell, 213 N.W. 417, and rehear¬ 
ing denied and modified on other 
grounds 217 N.W. 437, 206 Iowa 
114, 66 AL.R. 801. 

Me.—Glidden v. Rines, 128 A. 4, 124 
Me. 286. 

Md.—Surratt v. Knight, 158 A. 1, 162 
Md. 14. 

Miss.—Stone v. Townsend, 1 So.2d 
237, 190 Miss. 647. 

N.Y.—In re Hess’ Will, 198 N.Y.S. 
678, 674, 120 Misc. 872, citing Cov- 
puM JtaeUlm 


Or.—In re Workman’s Elstate, 68 P.2d' 

479, 166 Or. 333, denying rehearing 

65 P.2d 1395. 156 Or. 333. 

Wis.—In re Asby's Will, 287 N.W. 

734, 232 Wis. 481, 126 A.L.R. 151. 
23 C.J. p 1170 note 16. 

Viotlon of Identity 

Kxecutor or administrator acts in 
representative capacity, and by fic¬ 
tion of identity is the person of the 
testator to whom all interested par¬ 
ties must look.—Packer v. Overton, 
203 N.W. 307, 200 Iowa 620. 

axtsBt of representation generally 

(1) Administrator stands in intes¬ 
tate’s shoes for all purposes, unless 
expressly excepted by law.—^Agricul¬ 
tural Finance Corporation v. Bates, 
156 S.E. 32. 171 Ga. 230, answers to 
certified questions conformed to 156 
S.E. 633, 42 Ga.App. 265. 

(2) His representative character 
extends only so far as is necessary to 
wind up decedent’s business.—Steele 
V. Knox, 10 Ala. 608. 

(3) After taking possession of the 
estate unconditionally, he is subject 
to all obligations and entitled to all 
rights of deceased. 

La.—First Nat. Bank v. Lagrone, 117 

So. 741. 166 La. 626. 

Pa.—In re Thacher’s Estate, 166 A. 

873, 311 Pa. 278. 

<4) Administrator stands in right 
of decedent, not his creditors.—Bed- 
sole V. Tiller, 181 So. 286, 236 Ala. 
101 . 

(5) Executor does not represent 
creditors, but represents testator, 
and has no more right to recover 
property fraudulently conveyed than 
testator would have had.—First Nat. 
Bank v. Love, 167 So. 703, 232 Ala. 
327. 

(6) The powers of personal repre¬ 
sentative to act with relation to his 
decedent are confined to such matters 
as concern the interest of decedent.— 
Murray v. Physical Culture Hotel, 16 
N.Y.S.2d 978, 258 App.Div. 334. af¬ 
firmed 17 N.Y.S.2d 862, 258 App.Div. 
384. 

(7) Executors as personal repre¬ 
sentatives of decedent have power to 
act for him in determining, in ac¬ 
cordance with law, what constitutes 
assets of the estate.—Penn v. Rob¬ 
ertson, C.C.A.N.C., 116 F.2d 167, af¬ 
firming, D.C.. 29 F.Supp. 886. 

(8) Administrator has the same 
property In goods of the Intestate as 
decedent himself had, and the same 
remedies to recover the goods or to 
prevent their unlawful appropriation 
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by others.—McNair v. Howie, 116 S. 
E. 279, 123 S.C. 262. 

(9) >Admini8trator and heir of mort¬ 
gagor seeking to enjoin foreclosure of 
chattel mortgage, stands in right of 
mortgagor.—Gilfillan’s Adm’r v. Blx- 
by, 139 A. 250. 100 Vt. 468. 

(10) Generally he has no greater 
rights than deceased would have if 
living. 

Cal.—^Wortley v. Wood-Callahan Oil 
Co., 112 P.2d 226, 17 Cal.2d 762. 
Ga.—^Whitworth v. Wofford, 73 Ga. 
259. 

Mass.—Goodhue v. State St Trust Co., 
165 N.E. 701, 267 Mass. 28. 

(11) However, it is no novelty for 
an executor to be given rights which 
the testator could not have exercised 
when he lived.—Fox Film Corpora¬ 
tion V. Knowles. N.Y., 43 S.Ct. 366, 
261 U.S. 326, 67 L.Ed. 680, reversing. 
C.C.A, 279 F. 1018, affirming, D.C., 
274 F. 731 and 275 P. 682. 

(12) Right of executor to renew 
copyright although author died more 
than year prior to expiration of orig¬ 
inal, se^ Copyright and Literary 
Property^^ 79 c note 98. 
▲dministratlva represantativs 

Ga.—Dobbs v. First Nat. Bank of 
Atlanta, 16 S.E.2d 485. 65 Ga.App. 
796. 

N.Y.—Plegenheimer v. Brogan, 30 N. 
E.2d 691, 284 N.Y. 268, 132 A.L.R. 
613, affirming 19 N.Y.S.2d 343, 259 
App.Div. 347, appeal granted 20 
N.Y.S.2d 670, 269 App.Div. 914, 

answering certified questions 20 
N.Y.S.2d 670, 259 App.Div. 914. 

To carry out testator’s intent 
Ga.—Bearden v. Longino, 190 S.E. 
12, 183 Ga. 819. 

Wis.—In re Asby’s Will, 287 N.W. 
734, 232 Wis. 481, 126 A.L.R. 161. 

Deoedent's acts as binding on repre¬ 
sentative 

(1) As representative of decedent, 
the executor or administrator is 
bound by acts of decedent.—Levy v. 
New York Life Ins. Co., 266 N.Y.S. 
377, 238 App.Div. 711, affirmed 195 
N.E. 204, 266 N.Y. 670. 

(2) Hence, insured’s executors are 
bound by acts of insured in designat¬ 
ing beneficiaries and by his wuiver of 
policy provision for change of bene¬ 
ficiary.—Levy V. New York Life Ins. 
Co., supra. 

imputation of knowledge 

In action by administrator of 
mortgagor against mortgagee to re¬ 
cover excess which consideration re¬ 
cited in mortgagor’s deed to mort¬ 
gagee in foreclosure by agreement 
bore to actual mortgage indebted- 
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creditors,38 and of the heirs, legatees, or distribu- | tees.®® 


ness, status and right of administra¬ 
tor was that of mortgagor so that 
administrator was charged with 
knowledge of mortgagor.—^Pruett v. 
First Nat. Bank. 167 So. 846, 229 Ala. 
441. 

Beleaslag decedent’s sights In estate 
of another 

Release by legatee’s administrator 
of rights in estate of testator re¬ 
lieved executor’s estate and princi¬ 
pal of testator's estate from paying 
interest found due legatee by com¬ 
missioner.—Denny v. Searles. 143 S. 
E. 484, 160 Va. 701. 

Trader modem civil law the execu¬ 
tor is considered to be the agent of 
the testator and not of the heirs.— 
Criado v. Martinez. 26 Puerto Rico 
308. 

38l Ala.-^Durden v. Neighbors, 168 
So. 887, 889, 232 Ala. 496, Quoting 

Oorpns Jnzls. 

Ark.—Crider v. Simmons, 96 S.W.2d 
471, 192 Ark. 1076. 

Cal.—Wortley v. Wood-Callahan Oil 
Co.. 112 P.2d 226, 17 Cal.2d 762. 
Colo.—Scholtz V. Hazard, 191 P. 128, 
68 Colo. 343. 

Conn.—Finnegan v. La Fontaine, 191 
A. 337, 122 Conn. 661. 

Idaho.—Berryman v. Doro, 277 P. 
666, 47 Idaho 682. 

Ill.—Olsen V. Hartford Accident & 
Indemnity Co., 13 N.E.2d 169, 368 
IIL 194, reversing In re Glauner’s 
Estate, 7 N.R2d 86. 289 IlLApp. 
245. 

Iowa.—^Leach v. Farmers* Sav. Bank 
of Hamburg. 213 N.W. 414, 416, 206 
Iowa 114, 66 A.L.R. 801, citing 
Corpus Jnrls, and followed in 
Leach v. Grinnell Sav. Bank of 
Grinnell, 213 N.W. 417, and re¬ 
hearing denied and modified on 
other grounds 217 N.W. 437, 206 
Iowa 114, 66 A.L.R. 801. 

Kan.—Richards v. Tiernan, 91 P.2d 
22, 150 Kan. 116. 

Ky.—Watts’ Adm'r v. Smith, 63 S. 
W.2d 796, 260 Ky. 617, 91 A.L,R. 
1206—Whitlow’s Adm’r v. Saun¬ 
ders* Adm’r, 36 S.W.2d 669, 237 
Ky. 842. 

La.—^Williams v. Campbell, App., 186 
So. 683. 

N.T.—In re Hess’ Will, 198 N.T.S. 
673. 676. 120 Misc. 872, citing Cor- 
pus Juris. 

28 C.J. p 1170 note 16. 

Representation with respect to right 
to set aside fraudulent convey¬ 
ance by decedent see supra S 124. 
Right to appeal on behalf of claim¬ 
ant whose claim was disallowed by 
court see infra 8 433. 

^Pglmarlljr sepreseuts creditors 
Xj.s.—Mutual Life Ins. Co. v. Farm¬ 
ers* A Mechanics’ Nat. Bank, C.C.A. 
Ohio. 178 F. 890. 

Ala.—Steele v. First Nat. Bank, 171 
So. 893, 883 Ala. 246. 


(Ariz— Faulkner v. Faulkner, 208 
I 660, 23 Ariz. 313. 

I Conn.—^Hewitt v. Sanborn, 180 A 472, 
103 Conn. 362. 

La.—Succession of Steidtman, 186 
So. 673, 17 La.App. 366. 

Miss.—Stone v. Townsend, 1 So.2d 
237, 190 Miss. 647. 

N.J.—In re Messier’s Estate, 1 A.2d 
322. 16 N.J.Misc. 434. 

Assets as pledge of creditors 
La.—Superior Oil Co. v. Baltar, 160 
So. 626, 181 La. 908. 

Assignee for benefit of creditors 
compared 

An administrator occupies a status 
similar to an assignee in a general 
assignment for the benefit of credi¬ 
tors, whether he is named in the 
will for that purpose or by appoint¬ 
ment of the court.—^Bedsole v. Tiller, 
181 So. 286. 286 Ala. 101. 

Where only asset exempt from debts 
Ordinarily, administratrix of a 
succession represents creditors of 
deceased, but where the only asset 
of estate is life policy made payable 
to administratrix or executor of de¬ 
ceased, administratrix with respect 
to collection of proceeds of policy 
can only represent heirs because pro¬ 
ceeds of policy are exempt from pay¬ 
ment of debts of succession.—Foote 
v. Sun Life Assur. Co. of Canada, La. 
App., 173 So. 477. 

Bucocssiou accepted under benefit of 
inventory 

Where a succession Is accepted 
under benefit of inventory, as it 
must be for a minor heir, see Des¬ 
cent and Distribution } 64, It must 
be administered and liquidated for 
the benefit of creditors primarily, 
even though the beneficiary heir him¬ 
self is the administrator, and the 
rights of the beneficiary heir are 
only residuary.—^Kelley v. Kelley, 8 
So.2d 641, 198 La. 338. 

Bpcoial and general creditors 

Administratrix was bound to pro¬ 
tect not alone general creditors or 
existing creditors but also the inter¬ 
ests of the holder of purchase-money 
chattel mortgage who claimed a 
superior right to property.—In re 
Lewis’ Estate, 298 N.W. 842, 280 
Iowa 694. 

39. Ala.—Durden v. Neighbors, 168 
So. 887, 232 Ala. 496—Young v. 
Wall, 110 So. 136, 216 Ala. 181. 

Ark.—Crider v. Simmons, 86 S.W,2d 
471, 192 Ark. 1076. 

Conn.—^Finnegan v. La Fontaine, 191 
A. 337, 122 Conn. 661. 

Ga.—Dyar v. Dyar, 128 S.E. 682, 160 
Ga. 469. 

Kan.^—Richards v. Tiernan, <91 P.2d 
22, 160 Kan. 116. 

La.—Williams v. Campbell, App., 186 
So. 688. 

N.Y.-dn 89 Hess’ Will, 198,N.Y.S. 
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673, 676, 120 Misc, 872, citing Oor- 
pus Juris. 

23 C.J. p 1170 note 17. 

Secondarily represents beneficiaries 

U. S.—Mutual Life Ins. Co. v. Farm¬ 
ers’ A Mechanics’ Nat. Bank, C.C. 
A.Ohio, 173 P. 390. 

Ala.—Steele v. First Nat. Bank, 171 
So. 853, 238 Ala. 246. 

Ariz.—Faulkner v. Faulkner, 203 P. 
660. 23 Ariz. 813. 

Conn.—Hewitt v. Sanborn, 130 A. 
472. 103 Conn. 352. 

Miss.—Stone v. Townsend, 1 So.2d 
237. 190 Miss. 647. 

N.J.—In re Messier’s Estate, 1 A. 2d 
322, 16 N.J.Misc. 434. 

Bepresentative as agent of hsirs and 
legatees 

"It is true, in a certain sense, that 
an administrator is the agent of the 
heirs and the legatees, but his agen¬ 
cy is representative rather than per¬ 
sonal. The appointment obtains, in 
some instances, irrespective of the 
wishes of the heirs. He is responsi¬ 
ble to them for any act without his 
authority. But, acting within his 
authority and in accordance with 
law, he may legally perform acts 
j against the express wishes of the 
heirs. His rights as administrator 
cannot be revoked without the con¬ 
sent of the courts. He holds in cus- 
todia legis the estate coming into 
his hands as administrator. There¬ 
fore, in the strict sense of the word, 
he is not the agent of the heirs, but 
is rather the agent of the probate 
court, whose orders, generally speak¬ 
ing, he must obey.’’—Rollins v. Shan- 
er, 292 S.W. 419, 421, 316 Mo. 953. 

BcprcBcutatlou where conflict of lu- 
tcrest 

(1) Where there are rival claim¬ 
ants to corpus of testator’s estate, 
executrix cannot represent either 
side.—In re Thompson’s Estate, 287 
P. 21, 156 Wash. 486. 

(2) Administrator may not repre- 
i sent the personal interests of claim¬ 
ant at the expense of the estate to 
the detriment of the heirs.—Ekdahl 

V. Wessman, 14 A.2d 767, 127 Conn. 
141, 129 AL.R. 920. 

Acts of rcprcBcutativc as biudlug 
bCBcflolarlcs 

(1) As nominated executor and 
propounder of will was legal party 
to conduct litigation involved in 
caveat, testator’s widow was bound 
by his consent that Judge other than 
trial judge should receive verdict.— 
Dyar v. Dyar, 128 S.E. 682, 160 Ga. 
469. , 

(2) Where executor gratuitously 
underttfok to represent beneficiary in 
settlement of estate, benefldary was 
boUnd by what executor did in set¬ 
tlement as lA Jthird persons.—Young 
V. Wall, 110 So. 135, 216 Ala. 181^ 
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The executor or administrator bccupies a posi- respect to all those who arc interested in the es- 
tion of trust in connection with the estate*® with 1 tate.**’ The executor or administrator, occupying 


In litlgnU* oontro- 

v«rf7 

In litigrable controversy between 
administrator and heirs, administra¬ 
tor does not represent heirs.—In re 
Barlow's Estate, 267 N.W. 71, 127 
Neb. 810. 

acslrshlp prooeedlaff 

(1) An administrator should as¬ 
sume an entirely neutral attitude in 
a proceedinsT to determine heirs at 
law of estate for which he is ad¬ 
ministrator.—Love V. Wilson, 75 P.2d 
S16, 181 Okl. 558. 

(2) Administrator as adverse par¬ 
ty to claimants in heirship proceed¬ 
ing: see Descent and Distribution | 

80 note 4. 

With respect to realty 

(1) Administrator does not repre¬ 
sent heirs when title to land is in¬ 
volved, unless land Is needed to pay 
debts.—Miller v. Oil City Iron 
Works, 46 S.W.2d 36, 184 Ark. 900. 

(2) In absence of order of court, 
what administrator does in relation 
to decedent's real estate he does as 
aprent for heirs.—In re Huff's Estate, 
160 A. 98. 300 Pa. 64. 

(3) Administrator acting: in repre¬ 
sentative capacity in managing real 
estate is merely agent of heirs, who 
alone can call on him to account.— 
Wolfe V. Lewisburg Trust & Safe 
Deposit Co.. 168 A. 567. 305 Pa. 583, 

81 A.L.R. 660. 

(4) Real property and interests 
therein as assets of estate see su¬ 
pra U 103-112. 

Ssirs of solvent testate estate 

Plxecutors of solvent succession 
cannot champion heirs' rights.—Suc¬ 
cession of McBurney, 111 So. 86. 162 
La. 758. 

40. U.S.—Bruun v. Hanson, C.C.A. 
Idaho, 103 F.2d 685, certiorari de¬ 
nied Hanson v. Bruun, 60 S.Ct. 86, 
808 U.S. 571, 84 L.Ed. 479, and con¬ 
formed to, D.C., Bruun v. Hanson, 
30 F.Supp. 602—Fidelity & Deposit 
Co. of Maryland v. Lindholm, C. 
C.A.Cal., 66 F.2d 56. 89 A.L.H. 279. 
Ala.—Bedsole v. Tiller, 181 So. 286, 
236 Ala. 101. 

Cal.—Landis v. First Nat. Bank, 66 
P.2d 730, 20 Cal.App.2d 198. 

Fla.—Grant v. Amiker, 162 So. 712, 
120 Fla. 356. 

Ky.—Riggs V. Schneider’s Bx'r, 180 
S.W.2d 816, 279 Ky. 361. 

Neb.—In re Rhea’s Estate, 263 N.W. 
876, 126 Neb. 671. 

N.C.—Miller v. Miller, 167 S.E. 604, 
200 N.C. 458. 

Wis.—State v. Circuit Court of La 
Crosse County, 188 N.W. 645, 177 
Wis. 548. 

Executors and Administrators as 
trustees s^t tht C.J.S. title Trusts 


48 289-245, also 65 C.J. P 639 note 
62—p 644 note 40. 

Representative purchasing at sale 
under order of court as trustee see 
infra 8 699. 

riduolary relation of peonllar slgnilL 
canoe 

Idaho.—State Ins. Fund v. Hunt, 17 
P.2d 354, 356, 52 Idaho 639—Flynn 
V. Driscoll, 223 P. 524, 627, 38 Ida¬ 
ho 545, 34 A.L.H. 352. 

Express trustee 

An administrator or executor is an 
"express trustee'* by virtue of his 
order of appointment and bond taken 
by the court for faithful perfor¬ 
mance of his trust.—^Jackson v. 
Dobbs. 290 S.W. 402, 154 Tenn. 602. 
Representative as public ottoer 

(1) An executor or administrator 
is not a public officer in the legal 
meaning of the term, but is a mere 
trustee acting in private capacity for 
private persons.—Ramsay v. Van 
Meter, 133 N.E. 193. 300 Ill. 193. 

(2) However, he is deemed an 
officer appointed to settle decedent’s 
estate.—(Hidden v. Rines, 128 A. 4, 
124 Me. 286. 

(3) As officer of court see infra 8 
147. 

(4) Executor and administrator 
defined see supra 8 3. 

(5) Public administrators see in¬ 
fra 58 1050-1053. 

Purpose of trust 

(1) Administrator is primarily a 
‘‘trustee" of decedent for the purpose 
of handling his estate and paying 
his debts.—Stone v. Townsend, 1 So. 
2d 237, 190 Miss. 547. 

(2) Executor, in equity is mere 
trustee charged with performance of 
will,—In re Forrest's Estate, 249 N, 
Y.S. 766, 140 Misc. 14, reversed on 
other grounds Grossman, In re, 254 
N.Y.S. 1012, 234 App.Div. 890, af¬ 
firmed 182 N.E. 177, 259 N.Y. 558. 
Personalty and realty dlstlaguisbed 

Deceased's personal representative 
holds personal assets in trust, first 
for creditors, and secondarily for 
distributees, but representative's po¬ 
sition as to realty is antagonistic 
to heirs, because representative must 
protect creditors.—^Fleming v. Kirk¬ 
land, 146 So. 384. 226 Ala. 222. 

Xn prossGutloa of clalins 

Administrator is primarily repre¬ 
sentative of estate, in prosecution of 
claims against it.—^Harrison Mach. 
Works v. Aufderheide, 280 S.W. 711, 
222 Mo.App. 474. 

Property of estate held in trust by 
representative 

Md.—Turk V. Grossman, 6 A.2d 639. 
176 Md. 644. 

N.Y.—Furguson v. Glover, 170 N.Y. 
S, 141, 103 Misc. 341, 

iioi 


Tex.—First Nat. Bank v. Douglas, 
Civ.App., 7 S.W.2d 148, affirmed 
Douglas V. First Nat. Bank, 40 S. 
W.2d 801, 120 Tex. 631. 

41. U.S.—Grimes v. Grimes, D.C. 

Nev., 52 F.2d 171—Diamond v. 
Cajinolly, Idaho, 251 F. 234, 163 C. 
C.A. 390, reversed on other grounds 
276 F. 87, certiorari denied Connol¬ 
ly v. Diamond, 42 S.Ct. 169, 257 
U.S. 656, 66 L.Ed. 420, and cer¬ 
tiorari denied 39 S.Ct 7, 248 U.S. 
561, 63 L.Ed. 422. 

Ala.—Wood v. Amos, 183 So. 639, 640, 
236 Ala. 477, quoting Corpus Juris 
—Durden v. Neighbors, 168 So. 887, 
888, 232 Ala. 496, quoting Corpus 
Juris —Amos v. Toolen, 168 So. 687, 
692, 232 Ala. 587, quoting Corpus 
Juris. 

Ariz.—In re Sullivan’s Estate, 78 P. 
2d 132, 137, 51 Ariz. 483, citing 

Corpus Juris. 

Ark.—Francis v. Turner, 67 S.W.2d 
211, 212, 188 Ark. 158. citing Cor. 
pus Juris. 

Cal.—Landis v. First Nat. Bank, 66 
P.2d 730, 20 Cal.App.2d 198. 

Conn.—Finnegan v. La Fontaine, 191 
A. 337, 122 Conn. 561—City Nat. 
Bank v. City of Bridgeport, 147 A. 
181, 185, 109 Conn. 529, citing Cor- 
pus Juris. 

Fla.—Grant v. Amiker, 162 So. 712, 
120 Fla. 356. 

Idaho.—^Wiesenthal v. Goff, 120 P.2d 
248—Schneeberger v, Frazer, 213 
P. 56$, 36 Idaho 737. 

Ill.—Olsen v. Hartford Accident & 
Indemnity Co., 13 N.E.2d 159, 368 
Ill. 194, reversing In re Glauner’s 
Estate, 7 N.E.2d 86, 289 Ill.App. 
245—Christensen v. Christensen, 
158 N.E. 706, 327 Ill. 448. 

Ind.—Barnett v. Kumler, 190 N.E. 

364, 98 Ind.App. 635. 

Iowa.—In re Willenbrock's Estate, 
290 N.W. 602, 228 Iowa 234—Good¬ 
man v. Bauer, 281 N.W. 448. 225 
Iowa 1086—Bettendorf v. Betten¬ 
dorf, 179 N.W. 444, 945, 190 Iowa 
83. 

Mass.—Flynn v. Colbert, 146 N.E. 

784, 251 Mass. 489. 

Mich.—Reconstruction Finance Cor¬ 
poration V. Lee, 287 N.W. 757, 290 
Mich. 328—In re Abramovitz’ Es¬ 
tate, 270 N.W. 294, 278 Mich. 271. 
Mo.—Rawlings v. Rawlings. 68 S.W. 
2d 735, 738. 332 Mo. 503, quoting 
Corpus Juris, and reversing 45 S. 
W.2d 539. 226 Mo.App. 688, trans¬ 
ferred, see. Sup., 39 S.W.2d 367— 
State ex rel. Buder v. Brand. 265 
SW. 989, 305 Mo. 321—Harrison 
Machine Works v. Aufderheide, 
280 S.W. 711, 222 Mo.App. 474. 

Neb.—Meade v. Vande Voorde, 299 
N.W. 176, 177, 139 Neb. 827, citing 
Corpus Jiwls, 



1142 EXECUTORS AND ADMINI8TBAT0B8 33 C.J.S. 

position of trust iA connection with the estate, J is a trustee in the broadest sense,although not in 


N.J.—^In re Messier's Estate, 1 A.2d 
822, 16 N.J.Misc. 434. 

N.M.—^Woodson v. Reynolds, 76 P. 
2d 84, 42 K.M. 161. 

N.Y.—In re Chisholm's Estate, 80 N. 
Y.S.2d 870, 177 Mlsc. 428—In re 
Baldwin's Will, 284 N.Y.S. 761, 167 
Mlsc. 638—In re Schorer's Estate, 
277 N.Y.S. 677, 164 Misc. 198, af¬ 
firmed 289 N.Y.S. 911, 248 App.Dlv. 
666, affirmed 6 N.E.2d 806, 272 N. 
Y. 247—In re Hess' Will, 198 N.Y. 
S. 673, 120 Misc. 872. 

Or.—In re Workman's Estate, 68 P. 
2d 479, 166 Or. 333, denying rehear¬ 
ing 65 P.2d 1396, 156 Or. 333—Mat¬ 
thews y. Taylor, 20 P.2d 806, 142 
Or. 483—Wells v. Wood, 263 P. 64, 
66, 126 Or. 38. citing Corpus JUxls. 
Pa.—^In re Davies' Estate. 21 A.2d 
617, 146 Pa.Super. 7. 

S.D.—Langan Realty Co. v. Dixon, 
191 N.W. 444, 46 S.D. 170. 

Tenn.—Baker v. Baker. 142 S.W.2d 
737, 24 Tenn.App. 220. 

Tex.—^Kreis v. Krels, Clv.App., 67 
S.W.2d 1107, error dismissed. 
Wls.—In re Robinson's Will, 261 N. 

W. 725, 218 Wis. 696. 

23 CJ. p 1170 note 18. 

Jkm to heirs, dlstrihutees, legatees, 
or devisees 

U.S.—Fidelity & Deposit Co. of 
Maryland v. Lindholm, C.C.A.Cal„ 
66 P.2d 66, 89 A,L.R. 279—Hewitt 
V. Hewitt. C.C.A.Cal.. 17 F.2d 716. 
Ala.—Young V. Wall. 110 So. 136, 
216 Ala. 131. 

Arlz.—In re Sullivan's Estate, 78 P. 

2d 132, 51 Arlz. 483. 

Cal.—In re Clary’s Estate, 264 P, 242, 
203 Cal. 336—^In re Bryan's Estate, 
277 P. 1068, 99 Cal.App. 113. 

Conn.—Relley v. Healey. 187 A. 661, 
122 Conn. 64—City Nat. Bank v. 
City of Bridgeport, 147 A. 181, 109 
Conn. 629. 

Ga.—Morris v. Johnstone, 168 S.E. 
308, 172 Ga. 698—Peck v. Watson, 
142 S.B. 460. 166 Ga. 863, 67 A.L..R. 
660. 

Mich.—In re DeBancourt's Estate, 
272 N.W. 891, 279 Mich. 618. 110 
A.L.R. 1346. 

Mo.—Nord V. Nord, App., 91 S.W.2d 
223. 

Neb.—In re Rhea's Estate, 253 N.W. 
876, 126 Neb. 671. 

S.C.—^Witherspoon v. Stogner, 189 
S.E. 758, 182 S.C. 418. 

AM to creditors 

(1) Generally. 

Arlz.—^In re Sullivan's Estate, 78 P. 

2d 132, 61 Arlz. 488. 

Conn.—Relley v. Healey, 187 A. 661, 
122 Conn. 64. 

(2) To extent of their debts. 
Conn.—City Nat. Batik v. City of 

Bridgeport, 147 A. 181, 109 Conn. 
529. 

K.Y.—In re Bates' Estate, 4 N.Y.S.2d 
444, 167 Misc. 641, reversed on oth¬ 


er grounds In re Bate's Will, 8 N. 
Y.S.2d 548, 266 App.Dlv. 616, re- 
argument denied 11 N.Y.S.2d 416, 
256 App.Dlv. 669, motion denied 22 
N.B.2d 487. 281 N.Y. 664—In re 
Baldwin's Will, 284 N.Y.S. 761, 167 
Misc. •538. 

(3) Estate fiduciary is primarily 
a “trustee" for creditors, except as 
to obligations for administration and 
funeral expenses.—In re Weinberg's 
Estate, 296 N.Y.S. 7, 162 Misc. 867. 

(4) An administrator or executor 
sustains trust relation to the credi¬ 
tors especially if estate is insolvent. 
—^Reconstruction Finance Corpora¬ 
tion V. Lee, 287 N.W. 76‘7, 290 Mich. 
328. 

Estato is trust fUad for payment 
of debts. 

Colo.—Scholtz V. Hazard, 191 P. 123, 
68 Colo. 343. 

Idaho.—Madison v. Buhl. 8 P.2d 271, 
51 Idaho 664. 

Md.—^Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

N.Y.—^Bankers' Surety Co. v. Mey¬ 
er, 98 N.E. •399, 205 N.Y. 219, Ann. 
Ca8.1913D 1218—In re Forrest's 
Estate. 249 N.Y.S. 766, 140 Misc. 
14, reversed on other grounds In 
re Grossman, 254 N.Y.S. 1012, 234 
App.Div. 890. affirmed 182 N.E. 177, 
259 N.Y. 653. 

Utmost fatmoss or good faith is 

required of administrator or execu¬ 
tor in administering the trust and 
in dealing with those whom he pur¬ 
ports to represent. 

Ark.—Crider v. Simmons, 96 S.W.2d 
m, 192 Ark. 1075. 

Cal.—^Purinton v. Dyson, 66 P.2d 777, 
8 Cal.2d 322, 113 A.L.R. 1230. 

Colo.—Scholtz V. Hazard, 191 P. 123, 
68 Colo. 343. 

Ga.—Morris v. Johnstone, 158 S.E. 
308, 172 Ga. 598. 

Mass.—MacDonald v. MacDonald, 197 
N.E. 3, 291 Mass. 299—Flynn v. 
Colbert. 146 N.E. 784. 251 Mass. 
489—Taylor v. Jones, 136 N.E. 382, 
242 Mass. 210, certiorari denied 
Jones V. Taylor. 43 S.Ct. 99, 260 
U.S. 742, 67 L.Bd. 491—Colburn v. 
Hodgdon, r3'5 N.E. 107, 241 Mass. 
183. 

N.M.—Woodson v. Raynolds, 76 P.2d 
34, 42 N.M. 161. 

Ohio.—In re Chambers' Estate, App., 
36 N.E.2d 17'6, appeal dismissed 24 
N.E.2d 601, 136 Ohio St. 202. 
Tenn.—Baker v. Baker, 142 S.W.2d 
737. 24 Tenn.App. 220. 

Vt.—^In re Walker's Estate, 187 A. 
$21, 100 Vt. 366. 

2>utj to advlso 

Trust company acting as adminis¬ 
trator of estate stood In fiduciary 
relationship to testator's widow and 
sole distributee and was under duty 
to advise her in all matters concern¬ 
ing probable financial outcome of its 
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settlement.—Ohio Merchants' Trust 
Co. V. Conrad, 181 N.E. 274, 42 Ohio 
App. 150. 

Duty of dlsoloBuro 

Executor is bound to disclose ma¬ 
terial facts within his knowledge 
whenever beneflcUry's interest is to 
be affected by transaction with ex¬ 
ecutor, concealment by executor be¬ 
ing fraudulent in law and furnish¬ 
ing basis for equitable relief.—Baker 
V. Baker. 142 S.W.2d 737, 24 Tenn. 
App. 220. 
impartial role 

In seeking construction of will, 
executor assumes impartial role be¬ 
tween devisees or other parties at 
interest.—Bearden v. Longino, 190 S. 

E. 12, 183 Ga. 819. 

Bxeeutor as legatee 

(1) Executor-trustee under will, 
who took residuary estate as legatee, 
was clothed with power to conserve 
the residuary estate but was under 
a first duty to beneficiaries of spe¬ 
cial bequests.—^Woods v. Chrissing- 
er, 173 So. 57, 233 Ala. 575. 

(2) Testator's widow, who was 
sole residuary legatee and executrix, 
was obliged, as executrix, to deal 
fairly with other persons Interested 
in estate and to take no advantage 
for herself to detriment of others.— 
In re Lawrence's Estate, 295 N.Y. 
S. 930, 162 Misc. 802. 

I It is fraud la law for an admin¬ 
istrator to take for his own benefit 
I a position in which his interest will 
I conflict with his duty.—Scholtz v. 

I Hazard, 191 P. 12'3, 68 Colo. 343. 
iXutsrsstz of all must bs pzotsotsd 
Mo.—Gooldy v. Lavender, 16 S.W.2d 
681, 223 Mo.App. 354. 

Bsazoli for sols hslr 
Administrator occupied position of 
trust with respect to only heir and 
next of kin of intestate, so as to 
be required to put forth every rea¬ 
sonable effort to discover him.— 
Welch V. Flory, 200 N.E. 900. 294 
Mass. 138, 106 A.L.R. 813. 

msprsssutatlTs'z attorasy occupies 
same fiduciary relation to the estate 
and heirs as does the representative. 
—Bruun v. Hanson, C.C.A.Idaho, 108 

F. 2d 685, certiorari denied Hanson v. 
Bruun, 60 S.Ct. 86, 308 U.S. 671, '84 
L.Ed. 479, and conformed to, D.C., 
Bruun V. Hanson, 30 F.Supp. 602. 

4a U.S.—Chase Nat. Bank of New 
York V. Sayles, C.C.A.R.I., 11 F.2d 
948, 48 A.L.R. 207, reversing, D.C., 
6 F.2d 403, and certiorari denied 
Sayles v. Chase Nat. Bank of City 
of New York, 47 S.Ct. 99, 273 U.S. 
708, 71 L.Ed. 851. 

Ala.—^Keith A Wilkinson v. Forsythe, 
151 So. 60, 227 Ala. 556. 

Cal.—Los Angeles County v. Morri¬ 
son. 101 P.2d 470, 471, 18 Cal.2d 
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the general acceptation of the term,^* the trustee¬ 
ship existing only with respect to the property or 
assets which come into his custody or control under 
color of his office.^^ 

Guardianship of deccdent*s children. The execu¬ 
tor or administrator is not, as such, the guardian of 
decedent’s minor children,^ ^ nor has he any con¬ 
cern with the support and education of the chil¬ 
dren.^® 

§ 143. Proof and Defense of Will 

For a consideration of the duty of an executor 
to probate the will, see the C.J.S. title Wills § 311, 
also 68 C.J. p 879 notes 92-96 and 23 C.J. p 1171 
note 23; of the right of an executor to offer the 
will for probate, see the C.J.S. title Wills § 315, also 
68 C.J. p 888 note 44, and 23 C.J. p 1171 note 22; 
of the right and duty of the executor to defend the 
will generally, see the C.J.S. title Wills § 324, also 
68 C.J. p 908 note 23-81; and of the right and duty 
of the executor to defend the will in a will contest, 
see the C.J.S. title Wills § 331, also 68 C.J. p 935 
notes 65-69 and 23 C.J. p 1171 notes 24-26. Al¬ 


lowances to the executor for expenditures incurred 
in probating the will or in a contest of the will are 
considered infra § 225. 

Examine Pocket Parts for later cases. 

§ 144. Burial of Decedent 

An executor or adminletrator !• under e duty to 
have decedent'! remairif buried in a suitable manner. 

One of the first duties of an executor or admin¬ 
istrator is to attend to the decent and proper inter¬ 
ment of the remains of his decedent,^'^ in a man¬ 
ner suitable to his estate and station in life,^® and, 
as discussed infra § 230, a reasonable and judicious 
expenditure for this purpose will always be ap¬ 
proved. 

§ 145. Executing Provisions of Will 

An executor ordinarily must execute the will In ac¬ 
cordance with Its valid terms and provisions. 

An executor is charged with knowledge of the 
provisions of the will under which he was nominat¬ 
ed,^® and it is his duty faithfully to execute the 
will®® in accordance with its terms and its provi- 


368, 129 A.L.R. 443, citing Oorpua 
Juxla. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 1*57, 103 Conn. 
'226. 

Fla.—Voorhies v. Blood, 171 So. 658, 
126 Fla. 710. 

Idaho.—State Ins. Fund v. Hunt, 17 
P.2d 354. *356, 52 Idaho 639, citing 

Oorpna Jnxia. 

N.Y.—In re Hess* Will, 198 N.T.S. 

573, 120 Misc. 372. 

23 C.J. p 1171 note 19. 

43. Cal.—Los Angeles County v. 
Morrison, 101 P.2d 470. 471, 15 Cal. 
2d 368. 129 A.L.R. 443, citing Oor- 
pne Juris. 

Mich.—Reconstruction Finance Cor¬ 
poration V. Lee, 287 N.W. 767, 758, 
290 Mich. 328, quoting Ooxpas Ju¬ 
ris. 

N.Y.—In re Hess* Will. 1'98 N.Y.S. 
573, 574, 120 Misc. 372, citing Oor- 
pus Juris. 

23 C.J. p 1171 note 20. 

Butiss of rsprassutativs and trustss 
dlstluguisbsd 

(1) Duties of ‘‘executor** or "ad¬ 
ministrator" and those of "trustee" 
are distinct.—Caruso v. Caruso, 143 
A. 771, 103 N.J.Eq. 487, reversed on 
other grounds 148 A. 882, 106 N.J.. 
Eq. 130. 

(2) Functions of an "executor” 
and a "trustee** are in some respects 
technically different, but in many 
respects are the same, function of 
an executor being generally that of 
a trustee.—Voorhies v. Blood, 171 So. 
368, 126 Fla. 710. 

C3) " ‘The general duties of an ex¬ 


ecutor are to collect the effects of 
the deceased, pay the claims against 
his estate, and distribute the residue 
to those entitled. ... A trus¬ 
tee is a person in whom some estate, 
interest or power, in or affecting 
property is vested for the benefit of 
another.* **—Los Angeles County v. 
Morrison. 101 P.2d 470, 471, 15 Cal. 
2d 368, 129 A.L.R. 443. 

(4) Powers, duties, and liabilities 
of executors as trustees see the C. 
J.S. title Trusts 8 255, also 66 C.J. 
p 665 notes 17-26. 

Quo psrsou as exooutor and trustee 

(1) When persons are named as 
executors by a will, and are given 
the management of a trust fund, 
they may act in the capacity both 
of executors and trustees at the 
same time, although there is a dis¬ 
tinction between their rights and du¬ 
ties, as such.—^Wechsler v. Drey, 197 
N.Y.S. 453, 203 App.Dlv. 692. 

(2) Relative to whether a will not 
recognizing with any accuracy the 
distinction between duties and au¬ 
thority of executors and trustees, and 
in terms giving certain authority to 
the trustees, who were the same per¬ 
sons as the executors. Intended the 
executors to have the authority, the 
language is to be considered with 
reference to the duties to be per¬ 
formed. and not as if used in its tech¬ 
nical meaning.—In re Kohler, 132 N. 
E. 114, 231 N.Y. 353, reversing In re 
Kohler*s Will, 188 N.Y.S. 660, 193 
App.Dlv. 8. 

44. Mo.—Buder v. Brand, 265 S.W. 

989, 305 Mo. 321. 
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45. Ark.—Menifee v. Ball, 7 Ark. 
620. 

Ill.—Kelley v. Helmkamp, 40 IlLApp. 
35. 

46. Ark.—Alcorn v. Alcorn, 35 S.W. 
2d 1027, 18'3 Ark. 342. 

47. Mass.—McCoy v. Inhabitants of 
Town of Natick, 129 N.E. 381, 237 
Mass. 99. 

Pa.—In re Miller’s Estate, 50 Dauph. 
Co. 1'56. 

23 C.J. p 1171 note 27. 

Rights and duties with respect to 
dead bodies generally see Dead 
Bodies 25 C.J.S. p 1016. 

48. Mass.—McCoy v. Inhabitants of 
Town of Natick, 129 N.E. 381, 237 
Mass. 9'9. 

Pa,—In re Miller*s Estate, 50 Dauph. 
Co. 156. 

23 C.J. p 1171 note 28. 

48. S.C.—Beacham v. Ross. 137 S.E. 
369, 187 S.C. 398. 

50. Ala.—Wright v. Menefee, 146 So. 
315, 226 Ala. 55. 

La,—^Walker*s Succession, 32 La.Ann. 
321. 

Md.—Surratt v. Knight, 158 A. 1, 162 
Md. 14. 

N.Y.—In re Cronise's Estate, 6 N.Y. 
S.2d 392, 167 Misc. 310—In re Is¬ 
rael's Estate, 2 N.Y.S.2d 170, 166 
Misc. 156, affirmed 12 N.Y.S.2d 240, 
256 App.Dlv. 1063, reargument de¬ 
nied 12 N.Y.S.2d 782, 257 App.Dlv. 
817—In re Forrest*s Estate, 249 
N.Y.S. 766, 140 Misc. 14, reversed 
on other grounds In re Qrossman, 
254 N.Y.S. 1012, 234 App.Div. 890, 
affirmed 182 N.E. 177, 259 N.Y. 
563. 
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sions,5i although any testamentary provisions which 
purport to extend an executor's powers beyond those 
conferred by law must be disregarded.®* 

A testator's wishes and directions, not precatory 
merely, as set forth in the will, must be followed, 
if possible, in all particulars,®® unless they are con¬ 
trary to law,®^ unless some appropriate tribunal 
properly authorizes the executor to swerve aside,®® 
or unless, it is sometimes held, an agreement of all 


persons interested in the estate raises an estop¬ 
pel.®® The executor's duty to dispose of the estate 
according to the will is not affected by the fact that, 
as beneficiary, he claims the right to spend the prin¬ 
cipal.®*^ 

Setting up trust and executing provisions. When 
directed by the will, the executor is under a duty to 
set up a trust fund.®* Where trusts are raised by 
the will, but no trustee is appointed by the testator. 


Or.—^Harris v. Craven. 91 P.2d 302, 
162 Or. 1. 

Puerto Rico.—Criado v, Martinez, 25 
Puerto Rico SOS. 

*'While an executor is not primari¬ 
ly Interested In whether a beneficiary 
shall receive a greater or a lesser 
share of an estate, he is Interested, 
as the chosen representative of the 
testator, in seeing that her will is 
carried into effect."—In re Asby's 
Will. 287 N.W. 734, 738. 232 Wls. 481, 
126 A.L.R. 161. 

and ‘'exsoatUm'* deftasd 

(1) As used in reference to the 
act of the executor in carrying out 
the provisions of a will, the terms 
"execute** and "execution" mean the 
settlement of the estate under the 
provisions of law for the settle¬ 
ment of the estates of deceased 
persons, and the distribution of the 
property to the beneficiaries.—^Lam¬ 
bert V. Harvey, 100 III. 338, '341—23 
C.J. p 280 note 62. 

(2) '‘Execution" is not synony¬ 
mous with "probating."—In re Lamb, 
80 N.W. 1081, 122 Mich. 239. 241. 
■ffeot of statute validatlag wlUs 

(1) Statute validating wills ex¬ 
empting executors from filing inven¬ 
tory or making settlement does not 
lessen executor's obllgration faithful¬ 
ly to execute will.—Wright v. Men- 
efee, 145 So. 315, 226 Ala. 65. 

(2) Dispensing with inventory see 
supra 9 13'9. 

U. Iowa.—Baurer v. Myers, 278 N. 

W. 302. 224 Iowa 854. 

La.—Succession of Valter, 186 So. 
597, 191 La. 87'5. 

Md.-—Surratt v. Knight, 158 A. 1, 162 
Md. 14. 

N.J.—First Camden Nat. Bank & 
Trust Co. V. Wilentz, 19 A.2d 648, 
129 N.J.Eq. *333. 

Tex.—^Johnson v. Colt, Civ.App., 48 
S.W.2d 397. 

Wls.—In re Asby's Will, 287 N.W. 
734, 232 Wis. 481, 126 A.L.R. 151 
^In re Sipchen's Estate. 193 N.W. 
886, 180 Wis. 504. 

Ituft oany out iateut of testator 

Ohio.—Fair v. Fair, 187 N.E. 727, 46 
Ohio App. 61. 

6B« Pfovistoas iaooteslsteut with 

law need not be given effect.— 
Schloss V. <60111080, 169 A. 745, 162 
Md. 346. 


Regulation of powers by statute see 
supra 9 141. 

BSi Ind.—^Abbott v. Appleton, 159 N. 

E. 167, 86 Ind.App. 607. 

Iowa.—Packer v. Overton, 203 N.W. 
307, 200 Iowa 620. 

Kan.—Jordan v. Young, 84 P.2d 970, 
148 Kan. 829. 

Ky.—^Patterson's Executor v. Dean, 
44 S.W.2d 665. 568, 241 Ky. 671, cit¬ 
ing Corpus Juzis. 

Mich.—Mackenzie v. Union Guardian 
Trust Co., 247 N.W. 914, 262 Mich. 
663. 

N.J.—First Camden Nat. Bank A 
Trust Co. V. Wilentz, 19 A.2d 648, 
129 N.J.Eq. 333. 

N.Y.—In re Kohler, 132 N.E. 114, 
2'31 N.Y. 353, reversing In re Koh¬ 
ler's Will. 183 N.Y.S. 560. 193 App. 
Div. 8—Champion v, Willlaras, 12 
N.Y.S. 697, 69 Hun 618, 36 N.Y.St. 
706. 

Tex.—John Hancock Mut L. Ins. Co. 
V. Duval. Civ.App., 96 S.W.2d 740, 
743, quoting Corpus Juzis —John¬ 
son V. Coit, Civ.App., 48 S.W.2d 
897. 

23 C.J. p 1173 note 37« 

Uaamhiguous win 

Neb.—Kenfleld v. Dudek, 283 N.W. 
209, 136 Neb. 574—In re Nelson's 
Estate, 272 N.W. 219, 132 Neb. 376. 

■xeoutor hound hy dirsotlous of will 

111.—State Bank of Chicago v. Gross, 
176 N.E. 739, 844 Ill. 612, 75 A.L. 
R. 172. 

Deaylag validity of olalm direetsd to 
he paid 

An administrator with will an¬ 
nexed may not deny the validity of 
claim which the will expressly di¬ 
rects to be paid.—Jordan v. Young, 
84 P.2d 970, 148 Kan. 829. 

Effect of direction to pay claim on 
operation of statute of limitations 
see infra 9 682. 

Puhlioatioa of azsaasoript 

Under will directing publication of 
testator's uncopyrighted religious 
manuscript which stated that execu¬ 
tor might be required to make chang¬ 
es in manuscript, executor by as¬ 
sumption of office assumed duty of 
expunging defamatory passages of 
manuscript and of publication of re¬ 
mainder of manuscript as it was 
left by testator.—In re Payne's Es¬ 
tate, 2'90 N.Y.S. 407, 160 Misc. 224. 
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ftemoval of zsiualBS of relative 

Testator's request for removal of 
remains of relative from cemetery 
must be carried out as soon as funds 
are available.—In re Hackett's Es¬ 
tate, 224 N.Y.S. 485, 130 MlSc. 339. 
Meotloa of attozuey 
A direction to an executor to ap¬ 
point or employ a specified person as 
attorney is not binding on him.— 
Hughes V. Hiscox. 174 N.Y.S. 564. 
lOo Misc. 521—23 C.J. p 1173 note 37 
[h]. 

Wishes of beneAoiazy 

Executor may properly respect 
wishes of living beneficiary.—In re 
Finney's Estate, 294 N.Y.S. 29, 250 
App.Div. 60, reversing 282 N.Y.S. 
680, 156 Misc. 844, affirmed 15 N.E. 
2d 669, 278 N.Y. 507, reargument de¬ 
nied 16 N.R2d 861, 278 N.Y. 704. 

B4u Md.—Surratt v. Knight, 158 A. 1, 
162 Md. 14. 

Puerto Rico.—Criado v. Martinez, 25 
Puerto Rico 308. 

PahUcatloa of Ubei 

Executor is not obliged to incur 
liability of publishing libelous mat¬ 
ter under direction of will.—In re 
Payne's Estate, 290 N.Y.S. 407, 160 
Misc. 224. 

55. N.J.—First Camden Nat. Bank 
& Trust Co. V. Wilentz, 19 A.2d 
648, 129 N.J.Eq. 333—Covenhoven 
V. Executors of Covenhaven, 1 N.J. 
Law 210. 

Supervision and guidance of courts 
see infra 9 147. 

56. N.Y.—In re Pinney's Estate, 294 
N.Y.S. 29, 44, 250 App.Div. 60, re¬ 
versing 282 N.Y.S. 680, 166 Misc. 
844, affirmed 15 N.E.2d 669, 278 
N.Y. 507, reargument denied 16 N. 
E.2d 851, 278 N.Y. 704. 

57. Conn.—Reed v. Reed, 68 A. 849. 
80 Conn. 401. 

56. Mich.—Mackenzie v. Union 
Guardian Trust Co., 247 N.W. 914. 
262 Mich. 563. 

Executors as trustees see the C.J.S. 
' title Trusts 99 239-243, also 65 C. 

J. p 639 note 63 et seq. 

■•gregatioa from date of teatator'a 
death 

Under will directing creation of 
five trusts in varying pecuniary 
amounts, for infant beneficiaries, ex¬ 
ecutors were required to segregate, 
from date of testator's death, the 
share of Income in cash for benefit 
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the law charges the executor with the duty of car¬ 
rying out the trust until the court appoints some 
other trustee; and consequently the executor may 
retain funds in his hands for that purpose and oth¬ 
erwise prepare to fulfill the trust.®® 

§ 146. Delegation of Powers 

Ordinarily a personal representative cannot delegate 
hie authority or duty* but he may employ or permit oth¬ 
ers to perform taska which he cannot reasonably be ex¬ 
pected to perform personally. 

Ordinarily, an executor or administrator cannot 
delegate his authority or duty®® and thus avoid any 
of the liabilities or escape any of the duties imposed 
on him by law,®i even though the person to whom 
such delegation is attempted is one in whom the 
testator placed great confidence.®^ 

The representative is not required, however, per¬ 
sonally to perform every act which may be neces¬ 
sary or proper in the execution of his trust.®3 He 
may properly permit others to perform tasks which 
he cannot reasonably be expected personally to per¬ 
form.®^ Thus, when necessary, he may employ and 


§ 147 

pay agents of his own, such as professional coun¬ 
sel, collectors, bookkeepers, etc., who respond to him 
alone for their acts, and for whose acts he as prin¬ 
cipal must answer.®® Nevertheless, since an execu¬ 
tor is unable to contract with himself as president of 
a company, he cannot as executor give a valid pow¬ 
er of attorney to the company.®® 

Ratification, An executor may ratify a contract 
made by his attorney or agent so as to bind him¬ 
self,®*^ but he cannot ratify an act which he himself 
had no authority to do.®* 

§ 147. Supervision and Guidance of Courts 

a. In general 

b. Exercise of jurisdiction 

a. In General 

The courts have supervisory Jurisdiction over execu¬ 
tors and administrators. 

An executor or administrator is frequently re¬ 
garded as a creature or officer of the court.®® He 
is subject to the direction, supervision, and control 
of the court"^® until the estate is closed and he is 


of beneflclarlea.—In re Israel'a Es¬ 
tate, 2 N.7.S.2d 170. 166 Misc. 156. 
affirmed 12 N’.T.S.2d 240, 256 App 
Div. 1063, rear^rument denied 12 N. 
T.S.2d 782, 257 App.Div. 817. 

69. Mass.—Haskell v. Hill. 47 N.E. 

686, 169 Mass. 124. 

23 CJ. p 1173 note 40. 

60. Cal.—Wilkinson v. Zumwalt, 
297 P. 94, 112 CaLApp. 416. 

N.y.—In re Guffgrino's E.state, 4 N. 

Y.S.2d 400. 166 Misc. 426. 

23 C.J. p 1173 note 41. 

Right to grant proxy to vote cor¬ 
porate stock see Corporations S 
'550 d. 

Buty to apply Inooma 

N.Y.—In re Quinlan’s Estate, 264 N. 
Y.S. 257, 147 Misc. 488. 
Bisorstlo&ary powers conferred by 
will may not be delegated.—Fite v. 
Brevoort, Civ.App., 90 S.W.2d 913. 
reversed on other grounds First Nat. 
Bank v. Fite. 115 S.W.2d 1105, 131 
Tex. 523. 

Bnty as trustee 

(1) Ordinarily, trust conflded to 
executor for purpose collateral to 
that of mere administration of es¬ 
tate is personal to such appointee 
and cannot be exercised by any oth¬ 
er person.—State ex rel. and to Use 
of Bremer v. Schulte, Mo.App., 90 
S.W.2d 1078. 

(2) Executors and administrators 
as trustees see the C.J.S. title Trusts 
8i 239-243. also 65 C.J. p 639 note 
63 et seq. 

61. Mont.—Scott V. Tuggle, 241 P. 
229, 74 Mont. 476. 

28 C.J. p 117'3 note 41. 
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liability for acts of agents 

Executor is responsible for acts 
of agents pertaining to administra¬ 
tion of estate.—In re Istocin’s Es¬ 
tate, 190 A. 382. 126 Pa.Super. 158— 
In re Bernhard's Estate, 17 Leh.L.J., 
Pa., 310—In re Waelly’s Trust Fund, 
85 Pa.L.J. 702. 

62. Mich.—Cheever v. Ellis, 96 N. 
W. 1067, 134 Mich. 645. 

63. N.Y.—In re Whipple’s Estate, 
19 N.Y.S 2d 105. 

64L N.Y.—In re Whipple’s Estate, 
supra. 

Xilxnited right of delegation 

Md.—Mobley v. Mobley, 131 A. 770, 
149 Md. 401. 

Ministerial or mschanloal acts 

Tex.—Fite v. Brevoort, Civ.App., 90 
S.W.2d 913, reversed on other 
grounds. First Nat. Bank v. Fite, 
115 S.W.2d 1105, 131 Tex. 523— 
Rice V. Conwlll, 80 S.W. 893. 3'5 
Tex.Civ.App. 341, 342. 

65. Md.—Mobley v. Mobley, 1*31 A. 
770, 149 Md. 401. 

23 C.J. p 1174 note 43. 

66. N.y.— Matter of Bensel, 124 N.Y. 
S. 726, 6$ Misc. 70. 

67. N.Y.—Newton v. Bronson, 13 N. 
Y. 687, 67 Am.D. 89. 

Tex.—Dyer v. Winston, 77 S.W. 227, 
33 Tex.Civ.App. 412. 

23 C.J. p 1174 note 45. 

68 . Tex.—Rice v. Conwlll, 80 S.W. 
393, 35 Tex.Civ.App. 341. 

69. U.S.—Fidelity & Deposit Co. of 
Maryland v. Lilndholm, C.C.A.Cal., 
66 F.2d 56, 89 A.L.R. 279. 

IIOS 


I Colo.—People v. Cartwright, 63 P.2d 
464, 99 Colo. 437. 

Tnd.—^Department of Financial In¬ 
stitutions v. Kaufman, 30 N.E.2d 
978. 

Mo.—Rollins v. Shaner, 292 S.W. 419, 
316 Mo. 953. 

Neb.—In re Rhea’s Estate, 253 N.W. 
876, 126 Neb. 571. 

S.C.—McNair v. Howie, 116 S.E. 279, 
123 S.C. 252. 

Wash.—In re Maher’s Estate, 79 P. 
2d 984, 195 Wash. 126, 117 A.L.R. 
91. 

“Executor” and “administrator” de¬ 
fined see supra 8 3. 

As qnasi-oonrt oflioer 
Executor is quasi-court officer ow¬ 
ing duty to stand in testator’s place 
and administer estate as directed by 
court.—Dobbs v. First Nat. Bank 
of Atlanta, 16 S.E.2d 485, 65 Oa.App. 
796. 

7a Cal.—In re De Barry’s Estate, 
111 P.2d 728, 43 Cal.App.2d 715— 
In re Maddalena's Estate, 108 P.2d 
17, 42 Cal.App.2d 12. 

Colo.—People v. Cartwright, 63 P. 

2d 454, 99 Colo. 437. 

Ga.—Dobbs v. First Nat. Bank of 
Atlanta, 16 S.E.2d 485, 65 Oa.App. 
796. 

Ill.—Hoffman v. Engelklng, 28 N.E. 

2d 351. 306 Ill.App. 272. 

Me.—Moore v. Emory, 18 A.2d 781. 
Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken. 95 S.W.2d 1239, 231 Mo. 
App. 870. 

Nob—In re Rhea’s Estate, 258 N.W. 
876, 126 Neb. 571. 

N.Y.—In re Adler’s Estate, 299 N.Y.S. 
642, 164 Misc. 644—In re Baldwin’s 
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finally discharged.71 It is the duty of the court to 
supervise and control the actions of the represen¬ 
tative the court must see to it that the repre¬ 
sentative discharges his duty faithfully and diligent¬ 


ly,73 that he acts in accord with law, equity, and 
good conscience,74 and that there is no loss or 
spoliation of the estate with either good or ill in- 
tent.75 


win, 284 N.T.S. 761, 167 Mlsc. 
638—In re Enrlsrht's Estate, 267 N. 
Y.S. 483, 149 Misc. 363. 

N.C.—London v. Pelchenan, 161 S.E. 
189, 198 X.C. 226. 

Or.—In re Workman’s Elstate, 68 P. 
2d 479, 166 Or. 333, denying: re¬ 
hearing:, 65 P.2d 1396, 166 Or. 333. 
Tex.—Pryckberg v. Scott, Civ.App., 
218 S.W. 21, error refused. 

Wash.—^Harden v. State Bank of 
Ooldendale, 208 P. 16, 118 Wash. 
234. 

Wls.—In re Zartner’s Will, 198 N.W. 
363, 183 Wis. 606—In re Sipchen’s 
Estate, 193 N.W. 385, 180 Wis. 604. 
23 C.J. p 1175 note 48. 

Jurisdiction of court with respect 
to Investments see infra 8 206. 

Bisorstioaary power 

Probate courts are vested with 
larxe discretionary power to control 
executors and administrators in ad¬ 
ministration of estates.—In re Work¬ 
man's Estate, 68 P.2d 479, 166 Or. 
333. denying rehearing: 65 P.2d 1395, 
166 Or. 333—In re Faulkner's Es¬ 
tate, 66 P.2d 1046, 166 Or. 23. 

Approval or disapproval of aota 

(1) Executor or administrator can 

act only with consent and approval] 
of court.—In re Carpenter's Estate, j 
231 N.W. 376, 210 Iowa 663. 1 

(2) Probate court is the tribunal 
to approve or disapprove if admin¬ 
istrators neglect to procure author¬ 
ization to perform acts.—In re Mad- 
dalena's Estate, 108 P.2d 17, 42 Cal. j 
App.2d 12. 

Acts OB behalf of oorporatlOB 

(1) Surrogate has Jurisdiction to 
Inquire into conduct of executors as 
directors of domestic corporation, 
stock in which is estate's only prop¬ 
erty, and hold them liable for injury 
to estate.—In re Gerbereux' Will, 266 
N.T.S. 134, 148 Misc. 461. 

(2) Where all stock in corporation 
was owned by decedent and passed to 
his fiduciaries, court has power to 
order fiduciaries to take corporate 
action to extent necessary to adjust 
respective rights of remaindermen 
and of Income beneficiaries, and to 
compel observance of state's public 
policy against income accumulations, 
as by directing fiduciaries to pay 
corporate debts out of capital assets 
only, or to transfer sums paid to es¬ 
tate out of corporate Income from es¬ 
tate's capital account to income ac¬ 
counts.—^In re Adler's Estate, 299 N. 
Y.S. 542, 164 Misc. 644. 

XMlatoir admlBlstratloB 
Court has power to make a]; nerr 
essary orders looking to final set¬ 
tlement of estate. If administrator is 


dilatory.—^Hopkins v. Crews, 124 So. 
202, 220 Ala. 149. 

NoBBssldsBt admisistrator 
Administrator of state, although 
individually nonresident, cannot claim 
that courts of state have no Juris¬ 
diction over him. at least as to prop¬ 
erty within state.—Faughnan v. 
Bashlor, 136 S.E. 646. 163 Ga. 626. 
BnbstitBtiOB of receiver 

Executors, having so conducted 
themselves in the execution of their 
trust as to necessitate a court of 
equity through a receiver to take the 
estate from their possession and con¬ 
trol, may not assert the right to 
exercise any power conferred on them 
by the will; but equity, having prop¬ 
erly obtained Jurisdiction over all in¬ 
terested parties of the estate, is au¬ 
thorized to dispose of it as in fair¬ 
ness and good conscience the facts 
and circumstances demand, notwith¬ 
standing Rev.St. arts 8368. 3374, as 
to execution of directions in will and 
power of sale thereby given execu¬ 
tors.—Richardson v. McCloskey, Tex. 
Civ.App., 261 S.W. 801, on other 
grounds, Com.App., 276 S.W. 680. 
Beport to oonrt 

An administrator must report his 
proceedings to court, and after court 
approves his act it adopts it as its 
own. and it becomes a Judicial act.— 
Rodebeck v. Richardson, 144 N.E. 41, 
83 Ind.App. 186. 

BestraiBlBg actioB bjr ropreseBtative 

An action being prosecuted in an¬ 
other state by administratrix, ap¬ 
pointed in Iowa, for wrongful death 
in Iowa of her intestate, in contra¬ 
vention of the public policy declared 
by Acts 37th GemAssem. c 293, may, 
by the district court sitting in pro¬ 
bate, be required to be dismissed by 
such court's order to the adminis¬ 
tratrix, the court not being deprived 
of its Jurisdiction thus to control 
the administratrix by Federal Em¬ 
ployers* Liability Act, 6 6, as amend¬ 
ed.—In re Spoo's ESstate, 183 N.W. 
680, 191 Iowa 1134. 

Jurisdiction in death actions see 
Death 6fi 60, 61. 

■zeoBtor IB iBdividnal oapaoity 
The surrogate's court possesses no 
Jurisdiction over an executor In his 
Individual capacity.—In re Sullivan's 
Estate, 6 N.Y.S.2d 783, 169 Misc. 16, 
affirmed 8 N.Y.S.2d 638, 266 App.Div. 
1008. 

71- Colo.—People v. Cartwright, 68 
P.2d 454, 99 Colo. 437. 

78. Ark.—^Thomason v. Phillips, 90 
S.W.2d 228, 192 Ark. 107. 

S.C.—Hunter v. Boykin, 10 S.E.2d 
162, 195 S.C. 23. 
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Oharitable gifts 

Where discretionary powers are 
given an executor to determine the 
object of charitable testamentary 
gifts, the powers should be exercised 
under the direction of the court after 
reference to the master, especially 
where the fund, after the powers 
have been exercised, is to pass out 
of the Jurisdiction of the court.—^Pell 
V. Mercer, 14 R.I. 412. 

▼iolatlOB of duty oaBBot be ap¬ 
proved or ratified by the court.— 
Nonnast v. Northern Trust Co., 29 
N.E.2d 261, 374 Ill. 248, modifying 
In re Nonnast's Estate, 21 N.E.2d 
796, 300 IlLApp. 637. 

73. Ill.—In re Nonnast's Estate, 21 
N.E.2d 796. 300 Ill.App. 637, mod¬ 
ified on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 261. 
874 Ill. 248. 

Mo.—State ex rel. Lefholz v. Mc¬ 
Cracken. 96 S.W.2d 1239, 231 Mo. 
App. 870. 

N.Y.—In re Van Valkenburgh's Will, 
298 N.Y.S. 819, 164 Misc. 295. 

Or.—In re Workman's Estate. 68 P. 
2d 479, 166 Or. 333. denying re¬ 
hearing 66 P.2d 1395, 156 Or. 333. 
Pa.—In re Brown’s Estate, 136 A. 
112, 287 Pa. 499. 

OoBlIiotiag interest of representative 

Where personal representative has 
apparent interest adverse to natural 
or selected recipients of testator’s 
bounty, active duty devolves on sur¬ 
rogate to see that such conflicting 
interest is not validated except pn 
such demonstration as is required of 
others.—In re Van Valkenburgh’s 
Will, 298 N.T.S. 819, 164 Misc. 295. 
Fartiss to appUoatiOB to oompsl psr- 
formaBos of duty 

Application to county court to re¬ 
quire executor or other person sub¬ 
ject to Jurisdiction of court to per¬ 
form duty imposed on him by statute 
or by court under authority of stat¬ 
ute can be made only by party to pro¬ 
ceedings.—First Nat. Bank A Trust 
Co. V. Stonehouse, 269 N.W. 61. 67 
N.D. 11. 

74. N.Y.—In re Enright's Estate, 267 
N.Y.S. 483, 149 Misc. 363. 

75. Mont.—In re Jennings’ Estate, 
241 P. 648. 74 Mont. 449. 

Neb.—In re Love's Estate, 286 N.W. 
381, 136 Neb. 468. 

N.Y.—In re Lanza’s Estate, 266 N.Y. 

S. 710, 149 Misc. 96. 

Or.—In re Workman's Estate, 68 P. 
2d 479, 166 Or. 333, denying re¬ 
hearing 66 P.2d 1396, 166 Or. 838. 
OtuundlBg iBtsrsBts of minor 
Courts should see to it that es¬ 
tates which undergo administration 
are carefully guarded and preserved. 
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The supervisory power of the courts over execu¬ 
tors and administrators is derived from the juris¬ 
diction of courts of equity in cases of trusts arising 
in the settlement of estates,and may be exercised 
by courts of probate only when it is expressly or 
by necessary implication conferred on them by stat- 
ute.77 

b. Exercue of Jurisdiction 

(1) In general 

(2) Requests for instructions 
(1) In General 

Th« supervisory Jurisdiction of courts over executors 
and sdministrators is exercised with restraint and ac¬ 
cording to the circumstances of the particular case. 

The jurisdiction of the courts to supervise and 
direct executors and administrators has long been 


exercised,and may be invoked by a creditor.^* 
It is said that the extent and limits of the court’s 
supervisory control are not clearly fixed,*® but de¬ 
pend on the circumstances of the particular case.*^ 

The court will not ordinarily usurp the represen¬ 
tative’s function of administering the estate to the 
best advantage of all concerned;** and, except in 
cases of abuse,®* it will not ordinarily interfere with 
the discretionary powers conferred on the executor 
by the will.*^ 

A court ordinarily has no power to limit the au¬ 
thority of the representative whose duties and pow¬ 
ers are fixed by law;** nor has it power ordinarily 
to violate the provisions of a valid will,*® although 
it may relieve an executor from his duty to carry 
out the provisions of the will if the best interest 
of the estate is served thereby.*^ 


especially where the interests of 
minor heirs are affected.—In re 
Love's Estate. 286 N.W. 381. 136 
Neb. 458. 

76. Mass.—Treadwell v. Cordis. 6 
Gray 341. 

N.Y.—Horton v. Cantwell. 16 N.E. 
546. 108 N.Y. 256. 

Jurisdiction of equity over adminis¬ 
tration of estates see Equity. S 61. 

77. Cal.—In re Welch, 42 P. 1089, 
110 Cal. 605. 

23 C.J. p 1176 note 63. 

Jurisdiction of probate courts see 
Courts 5§ 298-304. 

78. N.C.—Tayloe v. Bond, 45 N.C. 
6. 

79. La.—Ford v. Kittredge. 26 La. 
Ann. 190. 

80l Ala.—Clay v. Gurley, 62 Ala. 
14. 

81. Or.—In re Workman’s Estate. 68 
P.2d 479, 156 Or. 333, denying re¬ 
hearing 66 P.2d 1395, 156 Or. 333. 
Aftsr payment of debts 
Where construction of a will or 
disposition of an estate after all 
debts have been paid is Involved, 
probate Judge must give directions on 
petition.—In re Workman’s Estate, 
supra. 

88 . N.Y.—In re Van Valkenburgh’s 
Will. 298 N.Y.S. 819, 164 Misc. 296. 

83. N.C.—Mountain Park Institute 
V. Lovill, 153 S.E. 114, 198 N.C. 
642. 

23 C.J. p 1176 note 66 [a] (2). 
What constitutes abuse 

The rule that, where executors are 
given unlimited discretion, the court 
will not usually Interfere is sub¬ 
ject to many exceptions, and. al¬ 
though merely convincing the court 
that time for sale or partition is 
at hand, is not sufficient for com¬ 
plaining legatee to prevail, actual 
fraud on the part of the executors 
need not be shown, and, If executors 


refrain from conversion and partition 
bona fide, but for a reason which 
is not in the interests of the benefi¬ 
ciaries. the court may control their 
Judgment.—Canda v. Canda, Ch., 113 
A. 503, affirmed 112 A. 727, 92 N.J. 
Eq. 423. 13 A.L.K. 1029. 

Provision In will denying review 
by courts 

(1) Although a will directed that 
appraisement and distribution by 
the executors could not be questioned 
or reviewed by the courts, any party 
in interest may procure such re¬ 
view.—Nixon V. Nixon, 109 N.E. 294, 
268 Ill. 524. 

(2) A testamentary provision that 
the decision of the executors "shall 
be final and conclusive" on all mat¬ 
ters in the will is insufficient to pre¬ 
vent a review by the court.—Beilly’s 
Estate, 6 North.Co. 385. 

84. Ill.—Cannon v. Garrett, 268 Ill. 
App. 18. 

N.J.—Canda v. Canda, Ch., 113 A. 
603, affirmed 112 A. 727, 92 N.J.Bq. 
423, 13 A.L.R. 1029. 

N.Y.—In re Martin’s Will, 281 N.Y. 
S. 163, 246 App.Div. 120, reversed 
on other grounds 199 N.E. 491, 269 
N.Y. 306. 

Ohio.—In re Ellis* Estate, 32 N.E.2d 
23, 66 Ohio App. 121. 

23 C.J. p 1176 note 56 [a] (1), (3). 

"The court may interfere only in 
case the executor has proceeded from 
selfish, corrupt, or Improper motives." 
—In re DeBancourt’s Estate, 272 N. 
W. 891, 896, 279 Mich. 518, 110 A.L.R. 
1346. 

Xu absence of fraud court cannot 
Interfere with executors within dis¬ 
cretion given by will.—In re John¬ 
son’s Estate, 26€ N.Y.S. 216, 148 Mlsc. 
738. 

Undue interference 

Decree requiring executor to con¬ 
fer with life tenant and to investi¬ 
gate available investments, and pro¬ 
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viding for notice and hearing for 
guidance of executor, unduly ham¬ 
pered executor's discretion.—Patter¬ 
son’s Ex’r V. Dean, 44 S.W.2d 565, 
241 Ky. 671. 

Burden of proof 

Where executor is vested by will 
with discretion, burden is on legatee, 
who wishes court to interfere to 
prove and establish that executor 
has proceeded from selfish, corrupt, 
or improper motives.—In re DeBan- 
court's Estate, 272 N.W. 891, 279 
Mich. 518. 110 A.L.R. 1346. 

85. Or.—In re Workman’s Estate, 68 
P.2d 479, 166 Or. 333. denying re¬ 
hearing 65 P.2d 1395, 156 Or. 333. 
Tex.—Ragsdale v. Prather, Civ.App., 
132 S.W.2d 625, error refused. 

88 . Tex.—Johnson v. Coit, Civ.App., 
48 S.W.2d 397. 

Pcrfonnancc of duties contrary to 
will 

Court cannot direct executors to 
perform their duties in manner con¬ 
trary to will, although all parties 
concerned are in court competent to 
and do consent.—Holden v. Morgan, 
169 A. 646, 115 N.J.Eq. 59. 

87. N.Y.—In re Casper’s Estate, 18 
N.Y.S.2d 82, 269 App.Div. 66. re¬ 
versing In re Casper’s Will, 292 N. 
Y.S. 415, 161 Misc. 461. 

Power cautiously exercised 
N.Y.—In re Casper’s Estate, supra. 
XUstake la will 

Power of court to relieve executors 
of the duty of compliance with will 
should be invoked when it develops 
that error in the will, if confirmed, 
will result not only in the destruc¬ 
tion of a substantial part of the 
testamentary provision for disposi¬ 
tion of the estate, but in unjust en¬ 
richment of one claiming a benefac¬ 
tion unintended.—In re Casper’s Es¬ 
tate. supra. 

To prevent financial loss 

Where the intervention and exer- 
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The direction of the court properly obtained will 
protect the representative in his acts done pursuant 
thereto,®* but the court cannot confer powers which 
are denied by law.*® 

The propriety of past conduct of the representa¬ 
tive should not be passed on until the termination 
of the trust or an accounting.®® It cannot be raised 
on a petition for instructions.®^ 

(2) Requests for Instructions 

The representative of a decedent's estate may apply 
to the court for direction and guidance when he is rea¬ 
sonably In doubt as to the extent of his duties or the 
manner in which to proceed. 


As a rule the courts will not of their own motion 
interfere with advice and directions in the details of 
management of decedent’s estate, but will rather 
review the representative’s whole course of conduct, 
should a contest arise, on his due accounting and 
settlement.®^ 

An executor or administrator has the right to ap¬ 
ply to the courts for direction and guidance in the 
performance of the duties of his office or trust, 
when he is in doubt as to the extent of his powers 
and duties or as to the proper manner in which to 
proceed,®® especially, and statutes sometimes so pro¬ 
vide, in the case of a will the provisions of which 


else of the equitable powers of the 
court are required to prevent finan¬ 
cial loss and destruction of a dece¬ 
dent’s estate, beingr administered un¬ 
der his will, the court may modify 
the terms of the trust to such an 
extent as may be found necessary 
to prevent loss and destruction of 
the estate property.—In re List man’s 
Estate, 197 P. 596. 57 Utah 471. 

88. N.H.—Bisson v. Gosselln. 6 A.2d 
766. 90 N.H. 273. 

28 C.J. p 1175 note 54. 

“Executors were entitled to heed 
the advice of the Judges of the court 
wherein the estate was pending.”— 
State ex rel. Rosenbrock v, Wilson, 
14 N.E.2d 319, 106 Ind.App. 367. 

88. Hiss.—^Alexander v. Herring, 65 
So. 360, 99 Miss. 427. 

M N.J.—Tierney v. Tierney, Ch., 38 
A. 971. 

23 C.J. p 1176 note 63. 

91. Del.—Security Trust Co. v. Bul- 
croft, 187 A 13, 21 Del.Ch. 242. 

98. Mich.—Vernor v. Coville, 20 N. 

W. 75, 54 Mich. 281. 

23 C.J. p 1176 note 66. 

93. Cal.—In re Mautner’s Estate, 101 
P.2d 518, 519, 38 Cal.App.2d 623. 
citing Covpiui Juris. 

Ky.—Patterson’s Ex'r v. Dean, 44 S. 

W.2d 665, 241 Ky. 671. 

Mass.—MacDonald v. MacDonald. 197 
N.K 3, 291 Mass. 299—Putnam v. 
Collamor. 109 Mass. 509. 

N.Y.—In re Foster’s Estate, 19 N.T. 

S.2d 349, 173 Misc. 1024. 

K.C.—In re Mlzzelle’s Estate, 196 S.E. 
864, 213 N.C. 367—London v. Pelch- 
enan, 161 S.E. 189, 198 N.C. 226— 
'First Security Trust Co. v. Lentz, 
145 S.E. 776, 196 N.C. 398—Daniel 
y. Bass, 186 S.E. 733. 193 N.C. 294. 
Or.—In re Workman’s Estate, 68 P. 
2d 479, 166 Or. 833, denying rehear¬ 
ing 65 P.2d 1895, 156 Or. 238. 
Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 426. 

Wls.—State V. Circuit Court of La 
' Crosse County, 188 N.W. 646, 177 
Wls. 548. 

23 C.J. p 1174 note 47-^21 CJ^. p 180 
‘ note 18. 


f Instructions as to distribution of es¬ 
tate see infra S 482. 

Purpose of bill 

Bills for direction and advice are 
maintainable only by fiduciaries such 
as executors, with regard to ques¬ 
tions necessarily arising in the ad¬ 
ministration of their trusts, and are 
designed to fumfsh protection to the 
fiduciaries in the discharge of their 
duties and to facilitate the execution 
of trusts.—-Bisson v. Qosselin, 6 A. 2d 
766, 90 N.H. 273. 

Vature of proceeding 
Proceeding to procure surrogate’s 
advice is independent of probate pro¬ 
ceeding. and should be subsequently 
brought under statute In course of 
administration by executor holding 
letters testamentary.—In re Cole¬ 
man’s Estate, 269 N.T.S. 617, 150 
Misc. 76. 

Prooeedlng as equitable 

Where the proceeding instituted by 
an administrator was in the nature 
of an application to the court for 
direction, and was an attempt spe¬ 
cifically to enforce, as against the 
widow, the provisions of an alleged 
antenuptial contract, the proceed¬ 
ing was in the nature of specific per¬ 
formance, and relief could only be 
granted by a court of equity.—State 
V. Circuit Court of La Crosse Coun¬ 
ty, 188 N.W. 645. 177 Wls. 548. 
premature request 
Administrator’s request for instruc¬ 
tions as to investments and pay* 
ments after death of testatrix’ sur¬ 
viving father, to whom will directed 
annual payment of stated sum, was 
properly denied as premature.—Casey 
V. Center, 176 N.K 782, 276 Mass. 
165. 

Prooedure 

(1) An executor, desiring to obtain 
the Instructions of the court, should 
bring a bill in equity, and not a pe¬ 
tition.—Gibbons v. Shepard, 126 Mass. 
641. 

(2) In suit by executors for advice, 
considerable latitude may properly be 
allowed in giving scope to questions 
propounded, where to do so places no 
unfair bunton on the parties and they 

iioa 


have not been in any way misled as 
to the Issues to be presented to the 
court.—First Nat. Bank & Trust Co. 
V. Baker. 1 A.2d 283, 124 Conn. 677, 
118 A.L.R. 339. 

(3) Pacts relied on by either party 
as aid to interpretation of will must 
be incorporated in record to obtain 
consideration by court of chancery.— 
Equitable Trust Co. v. Pyle, Del.Ch., 
2 A.2d 81. 

(4) Where bill failed to allege ex¬ 
istence of facts on which opinion of 
court was desired. Instructions could 
not be rendered based upon state¬ 
ments of fact in brief of trustees 
and executors, since case does not 
gather its facts from the briefs.— 
Equitable Trust Co. v. Pyle, supra. 

(6) Weight of testimony was for 
probate Judge on executor’s petition 
for instructions.—Ferguson v. South 
Dartmouth Cemetery Ass'n, 163 N.B. 
877, 265 Mass. 285. 

Costs 

(1) Costs In such proceedings are 
usually in the discretion of the court. 
—In re Miller's Estate, 4 N.Y.S.2d 
671, 167 Misc. 721. 

(2) Where opposition interposed to 
application of temporary adminis¬ 
trators for instructions bordered on 
the vexatious, the cost of the appli¬ 
cation was awarded against the op¬ 
posing party.—In re Miller’s Estate, 
supra. 

(3) On report by Judge of probate 
of questions of law presented by ex¬ 
ecutors of will, allowance of costs 
and expenses as between solicitor and 
client was in probate court’s discre¬ 
tion.—Smith v. Livermore, 10 N.E.2d 
117, 298 Mass. 223. 

(4) On executor’s petition for in¬ 
structions, there being real controver¬ 
sy. probate court did not abuse dis¬ 
cretion in allowing costs to unsuc¬ 
cessful legatee, payable from estate. 
—First Nat. Bank v. Perkins Insti¬ 
tute for the Blind, 176 N.E. 532, 276 
Mass. 498. 

Bevlew 

(1) The denial of a petition by an 
administrator for leave to expend 
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Are ambiguous or doubtful or difficult to construe, 
provided, however, the question involved is not one 
which should properly be submitted in another pro¬ 
ceeding.®® 

The right to apply for advice is held to exist only 
so far as is necessary to guide the representative in 
the administration of the estate,®® and where instruc¬ 
tions are asked by the representative, it is not oblig¬ 
atory on the court to give them, but whether it will 
advise or direct is a matter of discretion.®7 If the 
representative's duty is clear, the court will not en¬ 
tertain a petition for instructions,®® nor will it do 


so where there is no uncertainty or doubt as to the 
meaning of the will.®® Instructions concerning mat¬ 
ters calling for administrative or business judgment 
will not ordinarily be given,^ unless the circumstanc¬ 
es are unusual and peculiar, making it unsafe for 
the representative to i)roceed in the ordinary busi¬ 
ness way,2 and it is sometimes said that only where 
unusual or peculiar circumstances exist will the 
court give advice coifcerning questions arising dur¬ 
ing the period of administration.® The court will 
not take the place of counsel to act as general le¬ 
gal adviser to the administrator,^ nor will it con- 


funds of the estate for the erection 
of a monument cannot be reviewed 
except for an abuse of discretion.— 
In re Gray's Estate. 91 N.E. 745. 46 
Ind.App. 24. 

(2) On appeal from decree in¬ 
structing’ executors as to will heard 
by supreme judicial court on a tran¬ 
script of the evidence and a report of 
the material facts, supreme judicial 
court was under duty to examine 
the evidence and come to its own con¬ 
clusions, but It would not set aside 
findings of trial judge unless they 
were shown to be plainly wrong.— 
Adams v. Adams. 33 N.E.2d 314, 308 
Mass. 584. 

(3) If appellant believed that re¬ 
port of material facta was not sufll- 
ciently full, he should have request¬ 
ed trial judge to amplify his findings. 
•—Adams V. Adams, supra. 

JBxeeutor as tmotoa 

(1) Where three of four executors 
were also tru.stees under trust deed, 
suit was properly brought in equity 
for instructions as to fund chargeo- 
ble with federal estate tax Imposed 
on the property passing under the 
trust deed, as the trustees could not 
at law sue themselves.—Bemis v. 
Converse, 140 N.E. 686, 246 Mass. 
131. 

(2) In suit by executors, three of 
whom were also trustees under trust 
deed, for instructions as to fund 
chargeable with federal estate tax 
Imposed on the trust property, they 
properly presented conflicting conten¬ 
tions made in their different capaci¬ 
ties through different counsel, and 
Joined as defendants the various ben¬ 
eficiaries. thus permitting them to 
set up their own contentions,—Bemis 
V. Converse, supra. 

Clubiiga la amount of trust fund 

Proceeding to put amount in trust 
fund to furnish legatee annuity be¬ 
queathed by will, where securities 
provided by testator had depreciat¬ 
ed to an extent whereby the income 
therefrom was insuffleient to pay 
annuity, was properly brought by ad¬ 
ministrator with the will annexed 
of, testator by asking for instructions 

Ip the premises so that he might 

»■> ■' « 


safely proceed.—In re Burton's Will, 
281 N.Y.S. 579, 156 Mlsc. 175. 
Bepreseatatlve not to tako sidoa 
Representative petitioning for con¬ 
struction of residuary clause of will 
has no interest other than to be duly 
advised and instructed and has no 
right to seek particular construction 
among conflicting positions which 
might be taken.—Bisson v. Gosselin, 
C A.2d 766. 90 N.H. 273. 

94. Cal.—In re Mautner's Estate. 
101 P.2d 518. 38 Cal.App.2d 623. 

Oa.—Moss V. Youngblood, 200 S.E 
680. 187 Ga. 188—Gorce v. Georgia 
Industrial Home. 200 S.E. 684, 187 
Ga. 368—Morris v. Morris. 195 S. 
E. 734, 185 Ga. 533—Mobley v. Per- 
somous, 157 S.E. 294, 172 Ga. 261. 
Right of representative to construc¬ 
tion of will see the C.J.S. title 
Wills § 1083. also 69 C.J. p 872 
note 85--P 873 note 95. 

■xecutor legate# 

Under statute providing that, in 
ca.Mes of difliculty In construing wills, 
representative may ask directions 
of the court, an executor may bring 
petition for construction of will not¬ 
withstanding executor may be a lega¬ 
tee under will.—^Watts v. Finley, 1 S. 
E2d 723. 187 Ga. 629. 

Cross petition proper 
Ga.—Jones v. Nisbet, 142 S.E. 164, 
165 Ga. 826. 

95. Bill for inatmotioas treated oth¬ 
erwise 

(1) Bin by executor for direction 
as to right to bonds in possession of 
testator's niece could be sustained 
as bill to compel restoration or set 
aside gift.—McConnel v. Stryker, 147 
A. 44, 104 N.J. 610. 

(2) In such case, the executor’s 
pleadings seeking direction of court 
should be amended before decree to 
show claim for restoration of prop¬ 
erty.—McConnel v. Stryker, supra. 

(3) In executor’s suit for direc¬ 
tions as to bonds In possession of 
testator's niece, counsel for other 
legatees could object to testimony, 
where the proceeding is treated as 
one for the restoration of property,— 
McConnel v. Stryker, supra. 
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96. N.J.—Brunyate v. Chandler, 132 
A. 517, 99 N.J.Eq. 67. 

21 C .1. p 130 note 20. 

Bitates or powers of legatees 

Where will gave residue of estate 
to wife with conditions if she should 
remarry, the wife, who was also the 
executrix, could not maintain pro¬ 
ceedings in her flducinry capacity for 
instructions as to the estates and 
powers intended to be vested in the 
legatees of the residue—Wallace v. 
Brown. 3 A.2d 95, 89 N.H. 561. 

97. N.J.—Brown v. Brown, 66 A. 
739, 72 N.J.Eq. 667, 670. 

23 C.J. p 1176 note 69. 

98. Ga.—Kaiser v. Kaiser, 173 S.B. 
688, 178 Ga. 355. 

99. N.J.—Holden v. Morgan, 169 A. 
546. 115 N.J.Eq. 59. 

1. N.Y.—In re Griftin's Estate. 20 N. 

Y.S.2d 922—In re Coleman's Estate, 
269 N.Y.S. 617, 160 Misc. 76—In 
re Weissman’s Will, 250 N.Y.S. 
500, 140 Misr. 360. 

Or.—In re Workman’s Estate, 68 P.2d 
479, 156 Or. 333. denying rehearing 
65 P.2d 1395, 156 Or. 333. 

Matters of disoretioa 

The court will not give advice as 
to matters Involving discretion of 
the representative where legal con¬ 
siderations are not present.—In re 
Van Valkenburgh's Will, 298 N.Y.S. 
819, 164 Misc. 295. 

Testator’s late&tloii from will that 
executor should conduct business af¬ 
fairs of estate must be respected.— 
In re Wei.K.sman's Will, 250 N.Y.S. 
500, 140 Misc. 360. 

9. N.Y.—In re Coleman’s Estate, 269 
N.Y.S. 617. 160 Misc. 76. 

Or.—In re \V''orkman’s Estate, 68 P.2d 
479, 156 Or. 333, denying rehearing 
65 l'.2d 1395, 156 Or. 333. 

I 3. N.Y.—In re Griffin’s Estate, 20 N. 
Y.S.2d 922. 

4. Or.—In re Workman's Estate, 68 
r.2d 479, 156 Or. 333, denying re¬ 
hearing 65 P.2d 1395, 156 Or. 333. 
23 C.J. p 1176 note 68. 

Matter of pirooednre 

In action by surviving wife to re¬ 
cover amount of,bank deposit which 
I was in name of husband or wife at 
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sider abstract or moot questions,^ and it has been 
said that such application for instructions ought not 
to be favored, except where great interests are in¬ 
volved and a decision in the ordinary course of liti¬ 
gation would be attended with great inconvenience, 
delay, and expense.® 

Duty of representative to request instructions. 
Sometimes it is the duty of the representative to 
seek direction and guidance from the court,^ and 
he should apply if he is m doubt as to his duties or 
the policy to follow,® particularly if the security of 
the estate is affected thereby.® However, he is not 
always obliged to seek the assistance of the court,^® 
and is not usually chargeable with mismanagement 
for acting without an order of court, if his act 
caused no injury or was such as the court would 
have ordered done.^l 

Instructions on application of legatee. The court 
will not give instructions to an executor or adminis¬ 
trator merely on the application of a legatee or the 
personal representative of a legatee.^® 


§ 148. Submiasion to Arbitration or Refer¬ 
ence 

The repreientative may ordinarily agree to eubmit 
clalme In favor of or agalnet the eetate to arbitration or 
reference. 

The personal representative has, as a rule, the 
right to agree to submit to an arbitration^® or ref- 
erence^® as to claims in favor ofi® or against, see 
infra §§ 442, 443, the estate, but some of the earlier 
cases, although admitting this power, held that the 
representative became liable as for waste if the es¬ 
tate was eventually injured by the award.^® 

§ 149. Confession of Judgment 

In a proper case the representative may confess Judg¬ 
ment for a debt contracted or obligation incurred by the 
decedent. 

While a confession of judgement by an executor 
or administrator has been regarded with disfavor, 
and has resulted in a charge against him de bonis 
propriis,!*^ there is authority for the view that in a 
proper case the representative may confess judg¬ 
ment for a debt contracted or obligation incurred 
by decedent with the effect of binding the estate,^® 


time of husband's death, expediency 
of lodfTingr objection to wife's testi¬ 
mony relative to transactions, be¬ 
tween herself and husband, was for 
determination of administrator who 
had duty to bear in mind that he rep¬ 
resented interests of husband's next 
of kin.—Redmond v. Farthing, 9 S. 
E.2d 406. 217 N.C. 678. 

B. Cal.—Gillette v. Gillett. 10 P.2d 
760. 761, 122 Cal.App. 640, quoting 

Ooipus Juris. 

Del.—Equitable Trust Co. v. Pyle, 
Ch., 2 A.2d 81. 

21 C.J. p 130 note 22. 

Itelstlag facts as ueoessary 

Court will not answer questions in 
bill for Instructions by executors 
unless facts are shown to have ac¬ 
tually arisen making questions ones 
of present exigency.—^Elquitable Trust 
Co. V. Pyle, supra. 

Pressat dutlss 

(1) Instructions to executors can 
be obtained only as to present duties. 
—Swift V. Crocker, 159 N.E. 919, 262 
Mass. 821—^New England Trust Co. 
V. Morse, 186 N.R 835, 243 Mass. 39 
—^Murray v. Roman Catholic Home 
for Orphans. 122 N.E. 557. 232 Mass. 
884—Hall V. Cogswell. 67 N.E. 644. 
183 Mass. 621. 

(2) Executor will not be Instructed 
as to charitable trust in home, where 
life tenant was living and had not 
released right to occupy home.— 
Swift V. Crocker, supra. 

B. Conn.—Crosby v. Mason, 82 Conn. 
482. 


Ga.—^De Vane v. Do Vane, 102 S.E. 

146, 149 Ga. 783. 

23 C.J. p 1176 note 60. 

7. Wis.—State v. Circuit Court of 
La Crosse County, 188 N.W. 646, 
177 Wis. 648. 

Bights as to moome 

Executors were bound to obtain 
chancellor's advice as to life tenants' 
rights to income during administra¬ 
tion period without unreasonable de¬ 
lay, where there was doubt as to 
such rights.—Grainger's Ex'rs and 
Trustees v. Pennebaker, 66 S.W.2d 
1007, 247 Ky. 324. 

8. Cal.—In re Burke’s Estate, 244 
P. 340, 198 Cal. 163, 44 A.L.R. 1341. 

Me.—Moore v. Emery, 18 A.2d 781. 

9l Or.—In re Workman's Estate. 68 
P.2d 479, 166 Or. 333, denying re¬ 
hearing 66 P.2d 1395, 156 Or. 333. 
la Pa.—In re Stahl. 11 York.Leg. 
Rec. 106. 

Xl< Miss.—^Henry v. Henderson. 83 
So. 960, 81 Miss. 743, 63 L.R.A. 
616. 

23 C.J. p 1176 note 62. 

la. Del.—Miller v. Cooch, 6 Del.Ch. 
161. 

13. Del.—Lank v. Kinder, 4 Del. 
467. 

23 C.J. p 1176 note 66. 

Basis of sight 

Right is based on power to prose¬ 
cute or defend suits.—Kendall v. 
Bates. 36 Me. 867—-23 C.J. p 1177 note 
68 [a]. 

14. Me.—Kendal y. Bates, 86 Me. 
867. 
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Vt.—Boynton v. Boynton, 10 Vt. 107. 
23 C.J. p 1177 note 66. 

16. Iowa.—In re Scholes, 162 N.W. 
3, 170 Iowa 93. 

16. Mass.—Bean v. Farnam, 6 Pick. 
269. 

23 C.J. p 1177 note 69. 

17. N.C.—Hall V. Cralge, 66 N.C. 
61. 68 N.C. 305. 

23 C.J. p 1177 note 70. 

18. Cal.—Hollyfleld v. Geibel, 66 P. 
2d 766. 20 Cal.App.2d 142. 

Pa.—O’Hara v. Manley. 12 A.2d 820, 
140 Pa.Super. 39. 

23 C.J. p 1177 note 71—24 C.J. p 878 
note 71. 

Judgment by confession or default 
see infra 5 794. 

Power QJider will 

(1) Generally.—Miller v. Ege. 8 Pa. 
852. 

(2) Under will authorizing execu¬ 
trix to sell and convey land "by war¬ 
ranty deed or otherwise," to dis¬ 
charge liens or for other purposes, 
executrix had power, in a proceeding 
instituted with her sanction and ap¬ 
proval, in which she entered appear¬ 
ance for Infant devisees, to agree to 
the entry of what amounted to a 
consent decree approving foreclosure 
sale and the execution of a commis¬ 
sioner's deed to purchaser at such 
sale.—^Wirtz v. Gordon, 184 So. 798, 
187 Miss. 866, reinstated. 192 So. 
29, 187 Miss. 866, certiorari denied 
Gordon v. Wirtz. 60 S.Ct 616, 808 
U.S. 680. 84 L.Ed. 988. 

(8) A request by mortgagor's ex¬ 
ecutrix, as defendant in foreclosure 
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or in the absence of statutory restriction, by con¬ 
fessing judgment in favor of a creditor, give him a 
preference over other creditors of the same class.^^ 

Where, however, executors confess judgment for 
a debt of their testator, on a miscalculation of the 
amount of the assets in their hands, and with a full 
understanding of their personal liability in case of 
a deficiency of assets, they will not be relieved in 
equity against the judgment after it appears that 
the assets are insufficient to satisfy it.^^ 

§ 150. Estoppel 

A representative of a decedent's estate In his official 
capacity is bound by the laws of estoppel, although his 
official acta ordinarily will not estop him as an Individual 
and his Individual acts usually do not estop him in hie 
official capacity. 

An executor or administrator, in his capacity as 


such, is as much bound by the laws of estoppel as 
though he were acting in his individual capacity.^l 
However, unauthorized acts of the representative 
cannot bind the estate or give rise to an estoppel 
against it;^^ and except where his acts as a rep¬ 
resentative and as an individual are so closely con¬ 
nected and associated that it is impossible to dis¬ 
tinguish his actions in one capacity from the oth¬ 
er,2 3 or where his acts as a representative have re¬ 
sulted or will result in his individual profit,^^ acts 
of an executor or administrator in his representative 
capacity will not bind or estop him in his individual 
capacity,25 and conversely, except where the estop¬ 
pel is based on, and can be supported by, equities 
against the estate,26 his acts as an individual cannot 
operate as an estoppel against him in his represen¬ 
tative capacity.27 

The laws of estoppel may also operate in favor 


proceeding:, that the foreclosure sale 
he confirmed and commissioner's deed 
be executed, had the same legral effi¬ 
cacy as if executrix had been a peti¬ 
tioner instead of a defendant, asking:; 
for a decree sanctioning: a sale au¬ 
thorized under the will.—^Wlrtz v. 
Gordon, supra. 

19. U.S.—Wilson V. Wilson. C.C.D.C.. 

30 F.Ca8.No.l7,848. 1 Cranch C.C. 
255. 

23 C.J. p 1177 note 72. 

aOk Va.—Freelands v. Hoyall. 2 Hen. 

& M. 676, 12 Va. 575. 

81. Ark.—Franklin Fire Ins. Co. v. 
Holmes, 69 S.W.2d 281, 188 Ark. 
1053. 

Conn.—Carroll v. Arnold. 141 A. 657. 
107 Conn. 635. 

Oa.—Vick V. Georgia Power Co., 174 
S.E. 713. 178 Ga. 869. 

Kan.—^Wilson v. Stephenson, 63 P. 

2d 874, 143 Kan. 91. 

Neb.—Blochowitz v. Blochowitz, 266 
N.W. 644. 130 Neb. 789. 

Wash.—^National Grocery Co. v. Kot¬ 
zebue Fur & Trading: Co., lOO P.2d 
408, 414, 3 Wa8h.2d 288, citing: Oor- 
pns Juris. 

23 C.J. p 1178 note 74. 

Estoppel: 

Of representative by acts of dece¬ 
dent see Estoppel § 132. 

To assert ownership of property 
against estate see supra § 128. 
^nzoniiuitaaoss raising sstoppsi 
Mo.—Nord v. Nord, App., 91 S.W.2d 
223 

N.J.—Basen v. Clinton Trust Co., 181 
A. 67, 116 N.J.Law 646, reversing 
177 A. 676, 13 N.J.Misc. 252. 
K.T.—Weitling v. Sorenson, 6 N.T.S. 
2d 79, 264 App.Div. 689—In re 

Gavey's Elstate, 263 N.Y.S. 784, 147 
Misc. 332. 

N.C.—Citizens' Bank v. Grove, 162 S. 

E. 204, 202 N.C. 143. 

‘Tenn.—Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99. 


Tex.—Second Nat. Bank v. Ford, 123 
S.W.2d 867, 132 Tex. 448, reversing 
Ford V. Second Nat. Bank, Civ. 
App.. 100 S.W.2d 1112. 

Wash.—National Grocery Co. v. Kot- I 
zebue Fur & Trading Co., 100 P.2d | 
408. 3 Wash 2d 288. j 

23 C.J. p 1178 note 74 [a]. j 

Cirenmstances not raising estoppel 

Ky.—Ford's Adm'x v. Bank of Hart¬ 
ford, 63 S.W.2d 967, 250 Ky. 793. 
Miss.—Donald v. Hattiesburg Build¬ 
ing & Loan Ass'n, 158 So. 482, 171 
Miss. 763. 

Okl.—Dikeman v. Gray mountain, 61 
P.2d 629, 175 Okl. 83. 

Pa.—In re Curtis* Estate, 31 D. & C. 
267, affirmed 3 A.2d 980, 134 Pa. 
Super. 364, affirmed 6 A.2d 283, 335 
Pa. 414 

Tex.—Pottinger v. Southwestern Life 
Ins. Co., Civ.App., 138 S.W.2d 645. 
Wis—Central Wisconsin Trust Co. v. 
Shumacher. 284 N.W. 562, 230 Wis. 
691. 

23 C.J. p 1178 note 74 [b]. 

Estate may be estopped by acts, 
conduct, or omissions of executor or 
administrator in his representative 
capacity. 

Tex.—Baber v. Houston Nat. Exch. 
Bank. Civ.App., 218 S.W. 156, error 
refused. 

Wash.—National Grocery Co. v. Kot¬ 
zebue Fur & Trading Co., 100 P.2d 
408, 3 Wash.2d 288. 

Violation of duty is essential ele¬ 
ment 

Tex.—Pottinger v. Southwestern Life 
Ins. Co.. Civ.App., 138 S.W.2d 645. 

22. Cal.—Lyon v. Goss, App., 116 
P.2d 886—Gray v. Magee, 292 P. 
157, 108 Cal.App. 670. 

Admission of discharged represen¬ 
tative is not binding on estate.— 
Ewing V. Tanner, 193 S.E 243, 184 
Ga. 773. 

nil 


Sanction of court as necessary 

Declaration or promise by execu¬ 
tor is not binding on estate until it is 
sanctioned by proper court.—First 
Trust Co. of Lincoln v. Cornell, 206 
N.W. 749, 114 Neb. 126. 

23. Va.—Thomasson v. Walker, 190 
S.E. 309, 168 Va. 247, 110 A.L.R. 
693. 

24. W.Va.—Yokum v. Yokum, 157 S. 
E 579. 110 W.Va. 221. 

mepresentative estopped as heir or 
legatee 

Ark.—Edmondson v. Boyd, 120 S.W. 

2d 561. 196 Ark. 954. 

N.H.—Phinney v. Cheshire County 
Sav. Bank, 16 A.2d 363, 91 N.H. 
184. 

25. Va.—Thomasson v. Walker, 190 
S.E. 309, 168 Va. 247, 110 A.L.R. 
693. 

21 C.J. p 1184 note 65. 

26. Cal.—Lyon v. Goss., App., 116 P. 
2d 886. 

27. Ala.—Mazer v. City Nat. Bank 
of Tuscaloosa. 146 So. 885, 886. 
25 Ala.App. 372. citing Corpus Ju^ 
ris. 

Cal.—Lyon v. Goss, App., 115 P.2d 
886 . 

Ga.—White v. Roper, 167 S.E. 177, 
176 Ga. 180. 

Neb.—State ex rel. Sorensen v. Citi¬ 
zens’ State Bank of Wahoo, 254 
N.W. 402. 405, 126 Neb. 756. citing 
Corpus Juris —First Trust Co. of 
Lincoln v. Cornell, 206 N.W. 749. 
114 Neb. 126. 

Tenn.—King v. Richardson, 7 Tenn. 
App. 535. 

Va.—Thomasson v. Walker, 190 S. 

E. 309, 168 Va. 247, 110 A.L.R. 593. 
21 C.J. p 1184 note 64. 

Bjieoutor*s agent acting independent, 
ly 

Ala.—Mazer v. City Nat. Bank of 
Tuscaloosa. 146 So. 886, 26 Ala. 
App. 372. 
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of an executor or administrator against other per- 
sons.28 

§ 151. Powers before Qualification 

a. In general 

b. Relation back of letters 

a. In General 

The representative ordinarily cannot exercise his 
powers freely until he has qualified, although he Is usu¬ 
ally permitted to take such steps as are necessary to 
prevent dissipation of the estate. 

Although the executor has been, and in some ju¬ 
risdictions still is, somewhat favored in this re¬ 
spect,2® in many jurisdictions, sometimes by reason 
of statute, neither executor nor administrator is en¬ 
titled to exercise power freely as such until he has 
been duly qualified by giving bond or otherwise, as 
local statute may direct.80 However, notwithstand¬ 
ing the representative's want of authority to re¬ 
ceive assets before appointment, his taking posses¬ 
sion of the estate and dealing therewith for pur¬ 
poses of immediate protection, custody, and man¬ 
agement is somewhat favored in practice, and to 


some extent has sometimes been authorised by stat¬ 
ute,*^ and for whatever assets he thus receives he 
is chargeable in his representative capacity when 
his appointment becomes completed.*^ 

For acts which the representative could not prop¬ 
erly do after qualifying he may be held personally 
liable for performing before qualifying.®® One who 
undertakes to discharge and settle accounts of the 
estate before he is appointed and duly qualified as 
executor or administrator does so without legal au¬ 
thority and at his peril, and will after his appoint¬ 
ment be held responsible for his acts.®* 

One who, before he was appointed executor of 
an estate, promised for the purposes of an amicable 
settlement of all questions as to the probate and va¬ 
lidity of a certain will that he would, when appoint¬ 
ed as executor, make certain payments to the heirs 
and distributees was bound individually by the 
agreement when, as a result of the contract, he be¬ 
came executor.®® 

Poivcr to sue and be sued. While it has been 
said that at common law an executor named in a 
will could maintain an action in behalf of the es- 


Neb.—First Trust Co. of Lincoln v. 
Cornell. 206 N.W. 749. 114 Neb. 
126. 

as. U.S.—Bruun v. Hanson. C.C.A.Id- 
aho, 108 F.2d 685. certiorari de¬ 
nied Hanson v. Bruun, 60 S.Ct. 86, 
808 U.S. 671. 84 L.Ed. 479, and 
conformed to, DC., Bruun v. Han¬ 
son, 30 F.Supp. 602. 

Colo.—London Option Gold Miningr 
Co. V. Dempsey, 66 P.2d 327, 100 
Colo. 156. 

23 C.J. p 1179 note 79. 

Kstrs, dsvlsess, or distrlbutoes may 
bo ostoppod by tboir own acts 

Conn.—Carroll v. Arnold, 141 A. 657, 
107 Conn. 635. 

Iowa.—In re Olson's Estate, 219 N.W. 

401. 206 Iowa 706. 

23 C.J. p 1179 note 79 [a]. 

XlomoBts of ootoppol laoking 

U.S.—Bruun v. Hanson. C.C.A.Idaho. 
103 F.2d 685, certiorari denied Han¬ 
son V. Bruun. 60 S.Ct. 86. 308 U.S. 
571, 84 L.Ed. 479, and conformed 
to, D.C., Hanson v. Bruun, 80 F. 
Supp. 602. 

M N.T.—Denton v. Sanford. 9 N.E. 

490, 103 N.Y. 607. 

23 C.J. p 1179 note 80. 

At ooaunOB law an executor could 
at once proceed to do those things 
which appertained to his office, with¬ 
out waiting for the court’s confirma¬ 
tion of his appointment by the will. 
N.Y.—^Dodd V. Anderson. 116 N.Y.S. 
688, 131 App.Div. 224, affirming 112 
N.Y.S. 414. 

Va.—Harris v. Citizens' Bank & Trust 
Co., 200 S.E. 662, 172 Va. 111. 


aa Iowa.—Gardner v. Beck. 189 N. 

W. 962, 196 Iowa 62. 

La.—Succession of Brierre, 135 So. 
762, 19 La.App. 400, affirmed 140 
So. 488, 174 La. 314. 

Mich.—^Wagner v. La Croix' Estate, 
286 N.W. 182, 289 Mich. 126—Nel¬ 
son v. Scofield, 189 N.W. 185, 219 
Mich. 595. 

N.Y.—In re Coleman's Estate, 269 
N.Y.S. 617, 150 Misc. 76. 

Pa.—Lowrie v. Dollar Savings & 
Trust Co., 109 A. 607, 266 Pa. 135. 
Va.—Harris v. Citizens’ Bank & 
Trust Co., 200 S.E. 652, 172 Va. 
Ill, 

23 C.J. p 1179 note 81. 

Tutor 

La.—Succession of Brierre, 136 So. 
762, 19 La.App. 400, affirmed 140 
So. 488, 174 La. 314. 

Estato not bound by acts done by 
representative prior to qualification. 
Iowa.—Gardner v. Beck, 189 N.W. 
962, 195 Iowa 62. 

Mich.—^Wagner v. La Croix' Estate, 
286 N.W. 182, 289 Mich. 126. 

Tex.—Crow v. Day, Civ.App., 96 S. 
W.2d 100. 

Appolutmsat of agent Inoperative. 
—Mobley v. Mobley, 181 A. 770, 149 
Md. 401. 

mights and duttes of aa exeoutor 
do not begin until after the death 
of the testator on the grant of let¬ 
ters testamentary.—In re Brown's 
Estate, 200 A. 940, 131 Pa.Sup,er. 463. 
31. N.Y.—Boyer v. Marshall, 6 N. 
Y.St. 481. 

Pa.—Leber v. Kauffelt, 6 Watts & 
S. 440. 

Va.—Harris v. Citizens* Bank A 
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Trust Co., 200 S.E. 652, 172 Va. 

111 . 

2<3 C.J. p 1180 note 82. 

Acts favorable to estate 
Under a statute authorizing nom¬ 
inated executor to interfere with es¬ 
tate to the extent necessary for its 
preservation, executors who exer¬ 
cised valuable rights to subscribe 
for stock before issuance of letters 
executory, instead of allowing such 
rights to be lost, acted for best in¬ 
terests of estate.—In re McCafferty’s 
Will, 264 N.Y.S. 38, 147 Misc. 179. 
Xmpsrativs matters 

The testamentary appointment of 
one competent to act as executor 
makes him a representative of the 
estate in matters in which he is 
merely passive and authorizes him 
to act in matters of an imperative 
nature.—Beckman v. Owens. 6 A.2d 
626, 13'5 Pa.Super. 404, followed in 
Pennsylvania Trust Co. of Scranton 
V. Owens, ^ A.2d 628, 135 Pa.Super. 
409, 

33. Ind.—Alerding v. Allison. 83 N. 
E. 1006, 170 Ind. 252. 269, 127 Am. 
S.R. 363. affirming, App., 82 N.E. 
934. 

23 C.J. p 1180 note 82. 

33. Mich.—^Wagner v. La Croix* Es¬ 
tate. 286 N.W. 182, 289 Mich. 126. 

34U Mass.—^Alvord y. Marsh, 12 Al¬ 
len 603. 

23 C.J. p 1180 note 84. 

38. Nev.—^Painter v. Kaiser, 76 P. 
747, 27 Nev. 421, 103 Am.S.R. 772, 
66 L.R.A. 672, followed In Esden 
V. Kaiser, 76 P. 1134, 27 Nev. 432. 
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tate before probate,as a general rule neither an 
executor nor an administrator can sue or be sued, 
either at law or in equity, until he has been duly 
qualified.^^ However, it is held in some cases that 
an executor may commence an action and proceed 
with it to the point where profert of letters testa¬ 
mentary is necessary,and in some jurisdictions it 
is even held more generally that one nominated by 
will to be executor may before probate and grant 
of letters, maintain a bill in chancery to protect the 
estate from dissipation.^^ 

Where the cause of action is founded on actual 
possession of the executor and accrued to him rath¬ 
er than the testator, the executor may sue thereon 
prior to probate of the will.^^ It has also been 
held that in a proceeding to revive a judgment 
plaintiff is entitled to a writ of scire facias against 
the persons named as executors in the will of the 


judgment debtor, although no letters have been is¬ 
sued to them.^^ 

b. Relation Back of Letters 

On iMuance of letters, they relate back to the date 
of the decedent’s death and validate proper or necessary 
acts of the representative done in the interim. 

When letters testamentary or of administration 
arc issued they relate back to the time of decedent's 
death^2 and validate the acts of the representative 
done in the interim^^ which are otherwise lawful 
and proper^^ or necessary to the proper administra¬ 
tion of the estate,^® the doctrine being controlled to 
some extent by the equities in the case.^® However, 
such validation or ratification applies only to acts 
which might properly have been done by a personal 
representative and the estate ought not to be bound 
or prejudiced by wrongful or injurious acts per¬ 
formed before one's appointment.^'^ 


36. N.J.—First Camdon Nat. Bank 
& Trust Co. V. Wilentz, 19 A.2d 
648, 129 N.J Eq. 233. 

N.y.—Blood V. Waszak, 265 N.T.S 
752. 147 Misc. 729. 

37. Ill.—Wheeler v. Chicago Title 
& Trust Co.. 73 N.B. 453, 217 III. 
128. 

N.y.—Blood V. Waszak, 265 N.Y.S. 

752, 147 Mi.se. 729. 

23 C.J. p 1180 note 86. 

Before probate of will 

N.y. —Blood V. Wa.szak. supra. 

Writ of attaobmeat improper 
N y —Blood V. Waszak, supra. 

38. N.H.—Slronif v. Perkins, 3 N. 
H. 517. 

23 C.J. p 1180 note 87. 

39. N.J.—First Camden Nut Bank 
& Trust Co. V. Wilentz, 19 A.2d 
6 48, 129 N.J.Eq, 833. 

Bffeet of appointment of temporary 
admlnietrator 

Where admlni.strator pendente llte 
had been appointed pending suit con¬ 
testing probate of will, danger to 
estate is not imminent, and pre¬ 
liminary injunction would not be 
granted in suit by persons nominated 
as executors of decedent’s will to 
enjoin diversion of funds bequeathed 
in trust for public charitable purpos¬ 
es as part of an alleged scheme to 
settle the will contest suit.—First 
Camden Nat. Bank & Trust Co. v. 
Wilentz, supra. 

40. Mass.—Rand v. Hubbard, 4 
Mete. 263. 

Tenn.—Baldwin v. Buford, 4 Terg. 
16. 

23 C.J. p 1180 note 88. 

41. Pa.—Hauck v. Oundaker, 21 Pa. 
Co. 12. 

43. Ill. — Faubel v. Michigan Boule¬ 
vard Bldg. Co., 278 Ill.App. 169— 
In re Swartz’ Estate, 218 Ill.App. 


Ma.ss.—Ma.skas v. North American 
Accident Ins. Co., 181 N.E. 750. 
279 Maas. '323. 

Pa.—In re Purman’s Estate, i A.2d 
90fi, .IS 4 Pa. 238. 

Vt —Firestone Tire & Rubber Co. v. 

Hart. 158 A. 00, 104 Vt. 100. 

AVyo - iVlfHder v. Poston, 293 P. 

354. 42 Wyo. 176 
23 C..r. p 1181 note 90. 

A.S affecting vesting of title to per¬ 
sonal property see supra § 299. 
Effect of issuance of letters to ex¬ 
ecutor de son tort see Infra fi 1067. 
Service of prooeas on aomiaated ex¬ 
ecutor 

Relation back doctrine ratifies 
service of summons on nominated 
executor before his qualification 
where statute of limitations operates 
from time of death of decedent and 
nominated executor failed to qual¬ 
ify until limitations had almost run 
—Beckman v Owens, 5 A.2d 626, 135 
Pa Super. 40 4, followed in Pennsyl¬ 
vania Trust Co. of Scranton v. 
Owens, 5 A.2d 628. 135 Pa.Super. 409. 

43. Ala.—McAlecr v. Cawthon, 112 
So. 251, 2.5'3. 215 Ala. 674, quoting 
Corpus Juris. 

Cal.—In re Machado’s Estate, 199 P. 
505, 186 Cal. 246. 

Ky—Gibson’s Adm’r v. Gibson, 43 
S.W.2d 343, 241 Ky. 74. 

Mass.— Ma.skas v. North American 
Accident Ins. Co„ 181 N.E. 750, 
279 Mass. 523. 

Wyo —Dclfelder v. Poston, 293 P. 

354, 42 Wyo. 176. 

23 CJ. p 1181 note 90. 
irotio# 

(1) Notice to intestate’s wife in¬ 
tended as notice to estate was. on 
her appointment as administratrix, 
sufficient to bind estate.—Firestone 
Tire & Rubber Co. v. Hart, 158 A. 
90, 104 Vt. 100. 

I (2) Notice of dishonor of note to 
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an executor of indorser’s estate be¬ 
fore he has qualified is sufficient.— 
Harris v. Citizens Bank & Trust Co., 
200 S.E. 652, 172 Va. 111. 

(3) Where bank was holder of 
note, was named executor of indors¬ 
er’s estate, intended to qualify as 
executor, but before qualifying made 
indorsement waiving protest on note, 
failure of bank as holder to give no¬ 
tice of dishonor did not defeat bank's 
right as executor to credit for 
amount used to take up note.—Har¬ 
ris V. Citizens Bank & Trust Co., 
supra. 

Pasrment of claims 

Cal.—In re Machado’s Estate, 199 P. 
505, 186 Cal. 246—In re Card’s Es¬ 
tate, 222 P. 145. 64 Cal.App. 268. 
Sahsequeut probate validates pri¬ 
or acts of executor objected to as 
premature.— In re Schuster’s Estate, 
2S1 P. 38, 36 Ariz. 457. 

44. Ill.—Faubel v. Michigan Boule¬ 
vard Bldg. Co.. 278 Ill.App. 159. 

46. Pa.—In re Purman’s Estate, 5 
A.2d 906. 334 Pa. 238. 

46m Mich.—Nebson v. Scofield, 189 N. 

W. 1X5, 219 Mich. 595. 

Bqultiee not shovm 

Where it is not shown how a con¬ 
veyance, executed by a deceased ven¬ 
dor’s administiutrlx prior to her ap¬ 
pointment. would affect the equities 
of his estate, the rule that the au¬ 
thority of an administratrix relates 
back to her intestate’s death and 
validates the deed will not be ap¬ 
plied.—Nelson V. Scofield, supra. 

47. Ala.—McAleer v. Cawthon, 112 
So 251, 233, 216 Ala. 674, quoting 
Corpus Jnris. 

2’3 C.J. p 1182 note 91. 

Contract requiring court approval 
Mich.—Wagner v. La Croix* Estate, 
286 N.W. 182, 289 Mich. 126. 
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The relation back of title cannot make wrongful 
the intervening possession of the heirs.*^ 

§ 152. Powers pending Appeal from Ap¬ 
pointment or Probate 

The powers of an executor or administrator ordinarily 
are suspended during the pendency of an appeal from an 
order admitting the will to probate or appointing an 
administrator or during the pendency of an action to 
test the validity of the will. 

An appeal from an order admitting a will to pro¬ 
bate or appointing an administrator, or the penden¬ 
cy of a will contest or an action to set aside a will, 
suspends the powers of the representative for the 
time being,^® unless under statutory provisions the 
general appointee is kept in office on a pendente lite 
footing,®® but it does not wholly vacate the appoint¬ 
ment, and if the appeal is discontinued, or the con¬ 


test finally terminated by a decision sustaining the 
letters issued, the representative is restored to full 
powers, which relate back as though there had been 
no contest.®! Acts of the representative during the 
pendency of the appeal which would otherwise be 
lawful may bind the estate as to persons not having 
notice of the appeal.®^ 

It has been held that in case of a contest as to the 
validity of a will the representative is not relieved 
from his duties except as far as rights under the 
will are concerned,®® although if letters have not 
been issued to the executor, or if they have been 
suspended by the appointment of an administrator 
pendente lite, the executor has no authority to rep¬ 
resent the estate.®* If the will is set aside, acts 
done by the nominated executor in good faith prior 
to the contest are valid and binding.®® 


VI. DISOOVEEY OF ASSETS 


§ 153. Nature and Form of Remedy 

In addition to dlicovery In equity or under etatutory 
provlelone governing discovery generally, many Jurisdic¬ 
tions provide for a summary proceeding for the discovery 
of assets of a decedent’s estate. Such a proceeding Is 


generally deemed to be not strictly one at law or In 
equity, but a special proceeding. 

It is well settled that, where an executor or ad¬ 
ministrator is embarrassed in the performance of 


Zaatitiitiaa of anlt 

That executor named In will ob¬ 
tained letters after commencing: suit 
In behalf of estate will not prevent 
dismissal of suit for want of ca¬ 
pacity to sue.—Blood v. Waszak, 265 
NT.T.S. 752, 147 Misc. 729. 
Vaaiitlioriiad famUy aUowaaoo 
On final accounting:, court proper¬ 
ly refused to allow administrator 
credit for a sum paid to the widow 
of deceased by him prior to his ap¬ 
pointment as administrator, and long: 
before any family allowance was au¬ 
thorized, and properly relegrated the 
claimant to other remedies.—In re 
Machado's Estate, 199 P. 505, 186 
Cal. 246. 

4a. Ill.—Hardy v. Wallis, 103 Ill. 
App. 141. 

Or.—Casto v. Murray, 81 P. 388, 883, 
47 Or. 57. 

49b Cal.—Security-First Nat. Bank 
v. Superior Court in and for Los 
Ang:eles County, 280 P. 995, 100 
Cal.App. 702. 

Ga.—Shadburn Banking Co. v. Street- 
man, 179 S.E. 377, 180 Ga. 500, 99 
A.L.R. 854. 

Ky.—Louisville Trust Co. v. Fidelity 
A Columbia Trust Co., 272 S.W. 
754, 209 Ky. 289. ! 

Mo.—State ex rel. Barlow v. Holt- 
camp, 14 S.W.2d 646, 322 Mo. 2'58 
—McCrary v. Michael, 109 S.W.2d 
50. 233 Mo.App. 797. 

23 C.J. p 1182 note 98. 

Fowar to tako ovor aossts 
Cal.—Security-First Nat, Bank v. Su¬ 
perior Court in and for Los An¬ 


geles County, 280 P. 995, 100 Cal. 
App. 702. 

Bffeot on jnrlsdlotloa of oonrt 

Probate court, having assumed Ju¬ 
risdiction over decedent's estate by 
ordering executor to rent realty, sub¬ 
sequent will contest did not oust it 
of Jurisdiction.—Seibert v. Harden, 8 
S.W.2d 905, 319 Mo. 1105. 

Ctompromlso of olaim 
Mo.—^Wilkerson v. Hunt* App., 245 
S.W. 615. 

Control of zoal eatato 
Mo.—Seibert v. Harden, 8 S.W. 2d 
905, 319 Mo. 1105. 

Appeal from order revoklag probate 

Pending appeal from order revok¬ 
ing probate of will, executrix can¬ 
not discharge functions of her office 
as executrix.—State v. Tazwell, 283 
P. 745, 132 Or. 122. 

SO. U.S.—Bradford v. Boundinot, C. 
C.Pa., 3 P.Cas.No.1,765, 8 Wash.C. 
C. 122. 

23 C.J. p 1182 note 94. 

61. Me.—Hathorn v. Eaton, 70 Me. 
219. 

23 C.J. p 1182 note 96. 

Contract for sale or leaee 

Under will giving executor and 
trustee power to sell and lease real 
estate belonging to testatrix, sus¬ 
pension of that power for the time 
being, pending a contest of the will, 
did not preclude him from agreeing 
for sale or lease of property, con¬ 
tingent on the validity of the will 
being established, where contracting 
purchaser knew of the contest, and | 
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a Judgment upholding will leaves 
him clothed with all the power and 
authority conferred as and from the 
date of his appointment.—Bernheim 
V. Stark, 9 Ohio App. 40. 

SSL Ga.—Shadburn Banking Co. v. 
Streetman, 179 S.E. 377, 180 Ga. 
'500, 99 A.L.R. 854. 

Effect of revocation of letters see 
supra 8 8*7. 

Withdrawal of deposit 

Where administratrix had intes¬ 
tate's bank deposit transferred to 
her account as administratrix before 
entry of appeal from order appoint¬ 
ing her administratrix, and bank, 
without actual notice of appeal, al¬ 
lowed administratrix to check money 
out while appeal was pending, al¬ 
though appeal resulted in supplant¬ 
ing of administratrix by another as 
administrator, administrator could 
not recover amount of deposit from 
bank.—Shadburn Banking Co. v. 
Streetman, supra. 

63. Ill.—In re Crumbaker's Estate, 
217 Ill.App. 411. 

23 C.J. p 1182 note 96. 

Bnty to follow appeal 
Ill.—In re Crumbaker's Estate, 217 
IlLApp. 411. 

64. N.J.—Brown v. Ryder, 7 A. 668, 
42 N.J.Eq. 356. 

23 C.J. p 1182 note 97. 

66. Ky.—Douglas' Adm'r v. Douglas* 
Ex'r, 48 S.W.2d 11, 243 Ky. 321-— 
Jones' Ex’r v. Jones, 14 B.Mon. 
873. 

Validity of acts of representative 
generally see supra §72. 
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his duty with regard to the collection of the assets 
of the estate by reason of his lack of knowledge of 
their existence or whereabouts, he may maintain a 
bill for a discovery against any person who, he has 
reason to believe, has in his possession or under his 
control any assets belonging to the estate,®® provid¬ 
ed the grounds for proceeding in equity are pres¬ 
ent;®^ and this jurisdiction of equity has been held 
to be not superseded by statutes providing a remedy 
in the court of probate jurisdiction for the same 
purpose.®* 

At common law, if an administrator claimed a 
portion of the property alleged by creditors to be¬ 
long to the estate, and if the claim was adverse to 
that of the creditors, they might resort to equity.®® 

Statutory proceedings. In proper cases the rep¬ 
resentative of an estate seeking to discover assets 
thereof may resort to statutory proceedings for dis¬ 
covery generally,®® which are treated in Discovery 
§ 20 et seq. 

As appears infra § 159, in many jurisdictions, in 
order to aid the collection of assets, executors and 
administrators are authorized by statute to main¬ 
tain summary proceedings in the probate court to 
obtain a disclosure by persons supposed to have in 
their possession or to have concealed property of 
decedent or to have embezzled funds belonging to 
him. The procedure must be in compliance with 
the statute.®^ Generally proceedings of this kind 


arc to be deemed special proceedings.®* Discovery 
proceedings in which title to property may be tried 
and determined have been said to be neither at law 
nor in equity;®* they bear the equitable aspects of 
a bill of discovery,®^ while in so far as they provide 
for a trial for the determination of property rights 
they are actions at law.®® However, it has also 
been said, without reference to the dual nature of 
the proceeding, that it constitutes an action at law,®® 
and is in no sense equitable in nature.®*^ 

Where summary proceedings for discovery were 
available, it was held that an administrator could 
not obtain discovery of assets in his action to cancel 
intestate’s deed.®* 

The proceeding under a statute providing for the 
entry of a judgment for the value of effects found 
to have been embezzled, concealed, or conveyed 
away by defendant, plus a penalty, is deemed quasi- 
criminal.®* 

§ 154. Right to Institute Proceedings 

The persons by and against whom discovery proceed¬ 
ings may be brought are determined by the governing 
statutes. The proceedings should be Justified by reason¬ 
able grounds for inquiry; and they will not lie where 
the facts sought to be discovered, or the property it¬ 
self, is in petitioner’s possession. 

The right to institute summary discovery proceed¬ 
ings is generally extended to certain classes of per¬ 
sons and fiduciaries, such as executors, administra¬ 
tors, and guardians.7® Under some statutes any per- 


58. Wls.—Eisentraut v . Cornelius, 
115 N.W. 142, 134 Wia. 632, 126 
Am.S.R. 1027. 

23 C.J. p 1182 note 99. 

Affalaat deoedent’fl affent 
A bill will lie agrainst the greneral 
agent of decedent for an account of 
his transactions with his principal. 
—Simmons v. Simmons, 38 Gratt. 
451, 74 Va. 451. 

57. Fla.—Roe v. Roe, 117 So. 108, 
95 Fla. 488. 

Whero no adeauato remedy at law 

is available to the representative, a 
bill In equity for discovery and re¬ 
lief is proper.—Schrafft v. Wolters, 
48 A. 782, 61 N.J.Eq. 467. 

58. R.I.—Starkweather v. Williams, 
41 A. 1003, 21 R.I. 55. 

23 C.J. p 1183 note 1. 

58. Fla.—Hollingsworth v. Arcadia 
Citrus Growers Ass'n, 16'5 So. 369, 
375, 122 Fla. 90, citing Oozpne Jn- 
ria. 

Mich.—McFarlan v. McFarlan, 119 N. 
W. 1108. 155 Mich. 652. 

0Ou S.C.—Floyd V. Victory Sav. 
Bank, 189 S.E. 462, 182 S.C. 357. 

01. Ill.—^Urban v. Hynes, 1 N.E.2d 
886, 286 IlLApp. 182. 


88. Ill.—People ex rel. Olsen v. 

Templeman, 265 Ill.App. 369. 

N.Y.—Spreen’s Estate, 1 N.Y.Civ. 
Proc. '375. 

Ohio.—Halloran v. Merritt, 192 N.E. 

542, 48 Ohio App. 135. 
irot a “sQlt” 

The statutory proceeding to dis¬ 
cover concealed assets of an estate 
is not a “.suit.*’—In re Halaska's Es¬ 
tate. 30 N.E,2d 119, 307 Ill.App. 176. 

63. Ill.—Keshner v. Keshner, 33 N. 
E.2d 877, 376 Ill. 354, reversing In 
re Koshnor’s Estate, 26 N.E.2d '529, 
304 IlLApp. 640—People ex rel. Ol¬ 
sen V. Templeman, 265 IlLApp. 369. 

64. Ill.—Keshner v. Keshner, 33 N. 
E.2d 877. 367 Ill. 364, reversing In 
re Keshner's Estate, 26 N.E.2d 529, 
•304 IlLApp. 640. 

23 C.J. p 1183 note 6. 

Bqnltalbls rales apply to proceed¬ 
ings for discovery of concealed as¬ 
sets of estate.—^Wood’s Estate v. Ty¬ 
ler, 256 IlLApp. 401. 

65. Ill.—^Keshner v. Keshner, '38 N. 
E.2d 877, 376 Ill. 354, reversing In 
re Kedhner’s Estate, 26 N.E.2d 529, 
304 IlLApp. 640. 

66. Mo.—State ex rel. and to Uae 
of Clay County State Bank v. 
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Waltner. 145 S.W.2d 152, 346 Mo. 
1138—State ex rel. North St. Lou¬ 
is Trust Co. V. Wolfe, 122 S.W.2d 
•909, 343 Mo. 580—Davis v. John¬ 
son, 58 S.W.2d 746, 332 Mo. 417, 
transferring, see, App., 47 S.W.2d 
121 . 

67. N.Y.—In re Hagan’s Estate, 288 
N.Y.S 60o, 157 Misc. '378. 

66. Mo.—Kadlowski v. Schwan, 44 
S.W 2d 639. 

69. Ohio.—Goodrich v. Anderson, 26 
N.E 2d 1016, 136 Ohio St. 509. 

70i Ill.—In re Halaska’s Estate, 80 
N.E.2d 119, 307 IlLApp. 176—Bates 
V. Lutz. 220 IlLApp. 54. 

N.Y.—In re Lichtblau, 228 N.Y.S. 

239, 131 Misc. 826. 

23 C.J. p 1183 note 7. 

Failure of coexeontor to Jola 

An executor had the power to ini¬ 
tiate a discovery proceeding against 
one who in his opinion had property 
of the estate and refused to deliver 
it, although a cocxecutor did not 
Join in the petition.—In re Ruther¬ 
ford’s Estate, 293 N.Y.S. 515, 161 
Misc. 622. 

A trastso which was formerly an 
executor of the estate cannot insti¬ 
tute proceedings against its cotrua- 
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son interested in the estate may maintain such pro¬ 
ceedings,and it has been held that a creditor may 
do 80^2 and that the court may proceed on its own 
information.73 The consent of neither the court 
nor creditors is necessary to authorize an executor 
to apply for a mandamus to compel a corporation, 
in which decedent owned stock, and its president, 
to permit him to examine its books to ascertain the 
value of the stock.^^ 

The existence of reasonable grounds for inquiry 
justifies such proceedings.*^® Under at least one 
statute, in order to invoke the proceeding there must 
be some reasonable predicate for the belief that re¬ 
spondent has concealed or wrongfully taken or dis¬ 
posed of the property under another statute it 
is sufficient if it reasonably appears that he may 
possess some knowledge concerning the property, 
and it is not necessary that he be or have been in 
possession thcreof.77 

Since, as appears infra § 159, it is a fundamental 
purpose of these statutes to provide for discovery as 
an aid to the recovery of possession of the property 


of the estate, it has been held that the temedy does 
not reach a case where the representative has 
gained dominion and the only question is whether 
he has exercised his dominion rightfully;*^® neither 
will the proceedings lie where the petitioner is in 
possession of the facts sought to be discovered.73 
Where the administrator would, on acquiring pos¬ 
session of the property, hold it solely for respond¬ 
ent’s benefit, the proceedings are not favored.®^ 
An estate cannot be estopped from bringing discov¬ 
ery proceedings by the fact that the representative 
participated in the unlawful transaction by which 
the property is wrongfully withheld ;®i nor can it 
be estopped by such a claim where there is no show¬ 
ing of knowledge on the part of the representative 
of respondent’s wrongful intentions.®® The fact 
that the administrator could maintain a plenary ac¬ 
tion of replevin is no bar to a summary proceeding 
in the probate court for discovery and for an order 
requiring the delivery of personal property of the 
estate or its proceeds or value.®® 

The persons against whom the remedy may he 
invoked are determined by the local statutes.®^ 


tee, formerly Its coexecutor, under 
a statute llmitiniT the class of fldu- 
ciarles who may Institute such pro¬ 
ceedings to executors, administra¬ 
tors. temporary administrators, and 
guardians.—In re Sheldon's Estate, 
9 N.Y.S.2d 307, 169 Misc. 901. 

71. Ill.—In re Halaska’s Estate, '30 
N.E.2d 119, 307 Tll.App. 176. 

23 C.J. p 1183 note 8. 

AdmlBistrator ds bonis non is such 
a person.—People ex rel. Olsen v. 
Templeman, 26'5 Ill.App. *369. 

Spsolal administrator, having duty 
to collect decedent’s personal prop¬ 
erty, is person “Interested in estate," 
and one of two such administrators 
may file complaint to discover and 
obtain possession of assets fraud¬ 
ulently received, concealed, or em¬ 
bezzled, since either of two or more 
executors or administrators, without 
consent or knowledge of other, may 
properly take po.ssession of properly 
belonging to estate.—Talbot v. Bush, 
146 N.E. 223, 251 Mass. 27. 

79U Ill.—Keahner v. Keshner, 33 N. 
E.2d 877. 376 Ill. 354, reversing 
In re Keshner's Estate, 26 N.E.2d 
52*9, 304 Ill.App. 640. 

73. Colo.—Hughes v. People, 5 Colo. 
436. 

74. N.J.—Peick V. Hill Bread Co., 
103 A. 813, 91 N.J.Law 486. 

76b N.T.—Matter of Gick, 98 N.T. 

S. 299. 49 Misc. 32, affirmed 98 N. 

T. S. 961, 113 App.Dlv. 16, 37 N.Y. 
Clv.Proc. 98—Mead v. Sommers, 2 
Dem.Surr. 296. 

76L Arlz.—First Nat. Bank v. Su¬ 


perior Court in and for Apache 
County, 27 P.2d 525, 42 Ariz. 467. 
77. N.Y.—In re Hilliard’s Estate, To 

N‘.Y.S,2d 96, 172 Misc. 273. 

7a N.Y.—In re Helnze, 120 N.B. 6'3, 
224 N.Y. 1—In re Erlanger’s Es¬ 
tate, 265 N.Y.S. 393, 148 Misc. 339 
—In re Ehrlich’s Estate, 215 N. 
Y.S. 141, 126 Misc. 673. 

79. Ariz.—First Nat. Bank v. Su¬ 
perior Court in and for Apache 
County. 27 P.2d 526, 42 Ariz. 467. 

23 C.J. p 1184 note 30 [b]. 

80. N.Y.—In re Bazoux’ Estate, 277 
N.Y.S. 457, 154 Misc. 477, affirming 
276 N.Y.S. 782, 154 Misc. 128. 

81. N.Y.—In re Gauthier's Estate, 
257 N.Y.S. 532, 143 Misc. 788. 

8a N.Y.—In re Browning's Estate, 
22 N.Y.S.2d 652, 175 Misc. 107, af¬ 
firmed In re Browning’s Will, 24 
N.Y.S.2d 1001, 260 App Div. 1013, 
appeal denied, 25 N.Y.S.2d 793, 261 
App.Div. SO’5, reargument denied 
25 N.Y.S.2d 797, 261 App.Div. 817. 
sa N.Y.—In re Rosen. 17 N.Y.S.2d 
794, 173 Misc. 433. 

84. Xa California, although under 
the statute the court would not have 
such power as to strangers, an at¬ 
torney for estate and legatees were 
“interested parties" and as recipient^ 
of assets of the estate without ju¬ 
dicial authorization were amenable 
to orders of the probate court re¬ 
quiring repayment to the estate of 
moneys improperly distributed and 
withheld.—In re De Barry’s"^ Estate, 
111 P.2d 728. 43 Cal.App.2d 715. 

In XSassaohiuistts a statute provid¬ 
ing for disclosure by persons sub- 
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pected of having fraudulently re¬ 
ceived, concealed, embezzled, or con¬ 
veyed property of decedent does not 
impose on any other person a duty 
to disclose to a beneficiary knowledge 
of the whereabouts of assets.—Kap¬ 
lan V. Suher, 150 N.E. 9, 254 Mass. 
ISO, 42 A.L.R. 1142. 

xn NSW Tork 

(1) A discovery proceeding should 

be directed only against persons who 
have possession, control, knowledge 
or information concerning property 
or the proceeds or value thereof 
which should be delivered or paid to 
the petitioner or included in an in¬ 
ventory of appraisal.—In re Bren¬ 
nan’s Estate, 221 N.Y.S. 462, 129 

Misc. 283. 

(2) The proceedings are not limit¬ 
ed to parties to the probate proceed¬ 
ings.—In re Everitt’s Estate, 259 N. 
Y.S. 81, 144 Misc. 102. 

(3) Where petition in executor’s 
discovery proceedings and affidavit In 
opposition to Individual’s motion to 
vacate discovery order showed that 
individual was executor’s agent with 
respect to executor’s real estate hold¬ 
ings, and individual had acted as 
agent for properties held in de¬ 
ceased’s name, an order for discov¬ 
ery of moneys of deceased's estate 
was proper with respect to individ¬ 
ual.—In re Browning’s Estate, 30 
N.Y.S.2d 606. 262 App.Div. 489, af¬ 
firming 30 N.Y.S.2d 604, 263 App. 
Div. 718. 

Against executor or administrator 

see infra I 155. 

Parties see infra | 160. 
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§ 155. Proceedings against Executor or Ad¬ 
ministrator 

Summary proceeding! for dlecovery may sometimes 
be Invoked against a personal representative. In a prop¬ 
er case a discovery proceeding may be continued against 
the representative of a reepondent who dies during Its 
pendency. 

The summary process for discovery given by lo¬ 
cal codes may sometimes be invoked, as under the 
specific provisions of statutes, against the personal 
representative himself, if he be suspected of em¬ 
bezzlement, conversion, or withholding and a 
bill for discovery in equity may be brought against 
a representative of an estate in a proper case.*® 

Of respondent. Under a statute providing both 
for discovery and for a determination of title, on 
the arising of such issue an action may be revived 
and continued against the personal representative 
of a respondent who dies after petitioner’s pnma 
facie case is completed but if it has not reached 
that stage, and the proceeding is still one for dis¬ 
covery only, the fact that respondent may have pos- 
fsessed pertinent information does not subject his 
executor to the proceedings, there being no infer¬ 
ence that he is similarly informed.** 

§ 156. Time for Proceedings 

vy^here summary discovery proceedings are not 
deemed equitable, the doctrine of laches ordinarily has 
no application. 


Where summary proceedings for discovery are 
not deemed to be equitable in nature, the doctrine 
of laches ordinarily has no application.*® Even a 
lapse of thirty years has been held not to bar pro¬ 
ceedings for the discovery of assets.®® 

§ 157. Jurisdiction and Venue 

The extent of a probate court’s Jurisdiction In dis¬ 
covery proceedings is regulated by statute; jurisdiction 
once acquired is retained until the proceeding has been 
finally disposed of or discontinued. 

The extent of a probate court’s jurisdiction in 
discovery proceedings is governed by statute,®^ and, 
in so far as it affects the scope of the inquiry and 
the relief that may be granted, is considered infra 
§§ 158, 159. A probate court once acquiring juris¬ 
diction retains it until the proceeding has been 
finally disposed of or regularly discontinued.®^ For 
purposes of determining whether the probate court 
has jurisdiction of a discovery proceeding, the peti¬ 
tioner’s application must be accepted as true.®* 
Where the probate court lacks jurisdiction to deter¬ 
mine purely equitable issues as to certain property, 
the fact that a suit is brought in another court to 
determine such issues does not divest the probate 
court of its jurisdiction to determine title to other 
property involved in discovery proceedings.®^ 

Where a creditors’ bill shows that the estate is 
solvent and the assets superabundant, the mere pre¬ 
text of the need of discovery will not give equitable 


85. 111.—In re HinkPton’s Estate, 3 
N.E.2d 161, 284 Ill.App. 642. 

Mo.—Schnur v. Dunkor, App., 38 S. 
W.2d 282—In re Skellv’s Estate. 
App., 223 S.W. eSO—State ex rel. 
Lamm v. Lamm, App., 216 S.W. 
332. 

23 C.J. p 1184 note 14. 

Proceedings: 

By third persons claiming owner¬ 
ship of assets in hands of rep¬ 
resentative see Infra g 176. 

To compel administrator to inven¬ 
tory property see supra § 136. 

86. N.J.—Child v. Wherry, 192 A. 
731, 122 N.J.Eq. 61. 

Bill by Jadgmsat creditor 

Equity may take jurisdiction to 
compel a discovery of assets by an 
administrator where an execution on 
a Judgment by a creditor of decedent 
is returned “no property found,” and 
no inventory of the estate has been 
returned.—Pilkington v. Gaunt, 6 
Dana, Ky., 410. 

87. N.Y.—In re Courtade’s Estate, 
16 N.T.S.2d 974, 172 Misc. 1078. 

Xbsno 

Where proceeding to discover prop¬ 
erty of deceased allegedly withheld 
is continued after death of original 
respondent against original respond¬ 
ent’s executor, the issue for trial 


will determine whether estate of 
respondent is possessed of identiil- 
alile securities belonging to estate 
of deceased and will establish wheth¬ 
er deceased respondent appropriated 
identifiable securities during his life 
time making his estate liable to es¬ 
tate uf deceased for proceeds thereof. 
—In re Courtadc’s Estate, 16 N.Y.S. 
2d 974. 172 Misc. 1078. 

88. N Y.—In re Hilliard’s Estate, 
13 N.YS.2d 96, 172 Misc. 273. 

89. NY.—In re Hagan’s Estate, 283 
N.Y.S. 605. 157 Misc. 378. 

No laohes shown 

(1) Generally.—In re Kiamie’s 
Will. 5 NY.S.2d 786, 168 Misc. 260, 
affirmed In re Kiamie’s Estate, 15 N. 
y.S.2d 725, 258 App.Div. 784, reargu- 
menl domed 16 N.Y.S.2d 632, 258 
App.Div. 866. 

(2) Where deceased died July 22, 
1933, letters testamentary were is¬ 
sued on Nov. 2, 193'5, and discovery 
order against her attorney was is¬ 
sued on April 1, 1936, there was no 
delay requiring dismissal of discov¬ 
ery proceeding.—In re Rutherford's 
Estate. 293 N.Y.S. 515, 161 Misc. 622. 

90. Me.—O’Dee v. McCrate, 7 Me. 
467. 
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91. N.Y —In re Brennan’s Estate, 
221 N.YS 162. 129 Misc. 283. 

Bxolnsive Jurisdiction 

Mo.—State ex rel. North St. Louis 
Trust Co. V. Wolfe, 122 S W 2d 909, 
34 3 Mo. 580—State Bank of Wil¬ 
low Spring.s V. Lillibridgo. App., 
262 S W 433. affirmed in part and 
reversed on other grounds in part 
293 S.W. 116, 316 Mo. 968. 

Sstoppsl to question Jurisdiction 

Where a party objects to the ac¬ 
count of the executor and flies his 
pleading, appears, give his testimony, 
and demands Judgment in his favor 
on his clttiin to retain moneys of the 
estate for services, he cannot ques¬ 
tion the Jurisdiction of the court to 
pass on such issues when the issues 
are decided against him.—In re De 
Barry’s Estate, 111 P.2d 728, 43 Cal. 
App 2d 715. 

92. N.Y.—Spreen’s Estate, 1 N.Y. 
Civ I’roc. 375. 

23 CJ p 1183 note -6. 

93. N.Y.—In re Lusher's Estate, 287 
NY.S. 1000, 159 Misc. 387. 

94. Mo.—State ox rel. North St. 
Louts Trust Co. v. Wolfe, 122 S. 
W.2d 909, 348 Mo. 680. 
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jurisdiction against a personal representative who 
is not shown to have neglected any of the statutory 
requirements relating to his duties as such repre¬ 
sentative, to the injury of plaintiff.^® 

Jurisdiction of the person is acquired by proper 
service of citation or by respondent's voluntary ap¬ 
pearance.®® Proceedings may commonly be brought 
against one within the same general jurisdiction, al¬ 
though a resident of a different county,®^ and an 
application to compel a foreign temporary admin¬ 
istrator of a resident decedent to disclose informa¬ 
tion necessary to enable the domestic administrator 
to prepare his inventory has been granted.®® 

§ 158. Property or Claims as to Which Pro¬ 
ceeding Proper 

In some Jurisdictions, the discovery proceeding Is 
applicable not only where recovery of specific property In 
the hands of respondent Is sought, but also as a means 
of recovering the proceeds or value of such property as 
has been disposed of; but respondent’s obligation must 
have arisen from a wrongful possession of property 
owned by decedent or his estate, and the remedy la not 


available as a means of collecting a debt or enforcing a 
claim purely In personam, nor does it ordinarily relate 
to realty. 

As appears in § 159 infra, the probate court has 
the power, in a number of jurisdictions, to order the 
restitution of property wrongfully taken or with¬ 
held from the estate and, in some instances, to de¬ 
termine who has title to the property. In some of 
these jurisdictions, particularly Illinois, Missouri, 
and New York, the remedy was formerly limited to 
cases looking toward the recovery of money or spe¬ 
cific personal property capable of delivery and 
amenable to an order that it be delivered,®® so that 
where the money had been spent, or mixed with 
other moneys,! or the property disposed of,^ the 
proceeding would not lie and the court was without 
jurisdiction to entertain it. By virtue of statutory 
amendments, however, not only is the proceeding 
now available with respect to specific money or 
property, but, if such property has been diverted or 
disposed of, the court may direct payment of the 
proceeds or value thereof,® and, at least in New 
York, may even impress a trust on the proceeds, or 


9S. W.Va.—Hale v. White, 35 S.E. 
884. 47 W.Va. 700. 

96U N.T.—In re Pickard’s Estate. 
257 N.Y.S. 587. 143 Misc. 497, af¬ 
firmed 259 N.Y.S. 964. 236 App.Dlv. 
774. 

97. Tex.—Pierpont v. Threlkeld, 13 
Tex. 244. 

9a N.Y.—Matter of O’Brien, 69 N. 

Y.S. 1022. 34 Misc. 436. 

2*3 C.J. p 1184 note 19. 

99. Mo.—Williams v. Williams. 129 
S.W. 454, 145 Mo.App. 382. 

N.Y.—In re Hyams’ Estate, 142 N.E. 
589. 237 N.Y. 211, modifying 198 
N.Y.S. *922, 205 App.Div. 893, 199 
N.Y.S. 928, 206 App.Dlv. 670—Mat¬ 
ter of Heinze, 120 N.E. 63, 224 N. 
Y. 1—In re Booth’s Will. 213 N. 
Y.S. 684, 216 App.Dlv. '516—In re 
Cofer’s Estate, 200 N.Y.S. 906, 121 
Misc. 292—In re Appel’s Estate, 
187 N.Y.S. 829, 116 Misc. 118—In 
re Miller’s Estate, 183 N.Y.S. 536, 
112 Misc. 287—In re Kingsley’s 
Estate, 181 N.Y.S. 496, 111 Misc. 
528—In re Soule’s Estate, 187 N. 
Y.S. 828—In re Denham’s Estate, 
182 N.Y.S. 90. 

1. N.Y.—In re Hyams* Estate, 142 
N.E. 689, 237 N.Y. 211, modifying 

198 N.Y.S. 922, 205 App.Div. 893, 

199 N.Y.S. 928. 206 App.Div. 670— 
Matter of Heinze, 120 N.E. 63. 224 
N.Y. 1—In re Soule’s Estate, 187 
N.Y.S. 828. 

Thm mevs pledge of securities be- 
, lo-nging to intestate’s estate cannot 
defeat a direction, in discovery pro¬ 
ceeding by an administrator to de¬ 
liver them, especially where evidence 
showed that the pledgor continued 


to receive the dividends thereon, and 
that the certificates were not in¬ 
dorsed to pledgee.—In re Cofer’s Es¬ 
tate, 200 N.Y.S. 906, 121 Misc. 292. 
S. III.—People V. Pt. Dearborn Trust 
& Savings Bank of Chicago, 232 
I11.APP. 109. 

3 . xil. —^Dawdy v. Strickland. 37 N. 
E.2d 817, 378 Ill. 2*30, reversing In 
re Strickland’s Estate, 32 N.E.2d 
660, 309 Ill.App. 43—Johnson v. 
Nelson, 173 N.E. 77, 341 Ill. 119, 
88 A.L.R. 849, reversing In re Nel¬ 
son's Estate, 254 IlLApp. 484— 
Martin v. Martin, 48 N.E. 694, 170 
Ill. 18, reversing 68 Ill.App. 169— 
Urban v. Hynes, 1 N.E.2d 885, 285 
Ill.App. 182—In re Vinces’ Estate, 
267 Ill.App. 483—People ex rel. 
Olsen V. Templeman, 265 Ill.App. 
369. 

Mo.—Lolordo v. Lacy, 88 S.W.2d 353, 
337 Mo. 1097—Newell v. Kern, 
App., 218 S.W. 443. 

N.Y.-In re Wilson’s Will, 169 N.E. 
122, 252 N.Y. 15'5, affirming 232 N. 
Y.S. 919, 225 App.Div. 761. which 
affirmed Wilson’s Estate, In re, 
250 N.Y.S. 6&3, 140 Misc. 10—In re 
Browning’s Estate, 27 N.Y.S.2d 318, 
176 Misc. 308—^In re Rutherford’s 
Estate. 293 N.Y.S. 615, I6l Misc. 
622—In re Kirschenbaum’s Estate, 
244 N.Y.S. 143, 137 Misc. 649. 

Keaalag of "proooods or valao** 
Under statute providing that, if 
estate property has been diverted or 
disposed of, the surrogate's court 
might enter decree directing pay¬ 
ment of the “proceeds or value” of 
the property or might Impress a 
trust on the proceeds or make any 
determination which a court of eq¬ 

1118 


uity might decree in following trust 
property or funds, the disjunctive 
“or” between the words “proceeds” 
and “value” indicated legislative in¬ 
tent to differentiate between the two 
words.—In re Rubin's Estate, 6 N. 
Y.S.2d 129, 168 Misc. 81. 

Assets diverted by executrix’ surety 

Administratrix was entitled to 
have her surety deliver over stock 
purchased from assets of estate, 
without prior accounting by adminis¬ 
tratrix to determine liability on bond. 
—In re Kirschenbaum’s Estate, 244 
N.Y.S. 143, 137 Misc. 549. 

Xoueys paid out on forged check 

Surrogate’s court had Jurisdiction 
to enforce trust company’s obligation 
to repay to estate moneys paid out 
on forged indorsement of payee’s 
name on checks drawn by adminis¬ 
trators.—In re Welton's Estate, 263 
N.Y.S. 128, 141 Misc. 674. 

Chraft 

(1) The surrogate’s court had Ju¬ 
risdiction of a proceeding to collect 
amount allegedly owing estate by 
one who, while an employee and of¬ 
ficer of a corporation owned by de¬ 
ceased in his lifetime and by his es¬ 
tate after death, had secured secret 
commissions and gratuities from a 
third person doing business with de¬ 
ceased.—In re Browning’s Estate, 15 
N.Y.S.2d 864, 172 Misc. 647. 

(2) It also has Jurisdiction of dis¬ 
covery proceeding to recover amount 
paid by respondent as bribe to em¬ 
ployee of deceased and of the es¬ 
tate, as against contention that ac¬ 
tion for damages or for recovery of 
the amount paid as graft would lie 
only In court of general Jurisdiction. 
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make any determination which a court of equity 
might decree in following trust funds or property.^ 
The basis of the proceeding is still specific property, 
but the test of whether it will lie is not whether the 
person charged still has possession, but whether his 


obligation arises from a possession without right or 
title; if the genesis of the obligation is predicated 
on such possession, the proceeding will lie, but if 
it is based merely on a general claim against re¬ 
spondent, purely in personam, it will not.® Thus, 


—In re Browningr^e Estate, 27 N.Y. 
S.2d 318. 176 Misc. 308. 

No ffottoral ounltj Jnrls41otioa is 
conferred on the court merely by 
virtue of such a statute. 

111.—In re Miller’s Estate. 3*5 N.E.2d 
811. 311 Ill.App. 280. 

Mo.—In re Main’s Estate, App., 152 
S.W.2d 696, transferred, see, Sup., 
146 S.W.2d 597. 

4. N.T.—In re Wilson’s Will, 169 N. 
E. 122, 252 N.Y. 155, afflrmingr 232 
N.Y.S. 919. 225 App.Div. 761. which 
affirmed Wilson's Estate, In re, 
250 N.Y.S. 553, 140 Misc. 10—In re 
Hammer's Estate. 261 N.Y.S. 478, 
2'37 App.Div. 497, reversing: 258 N. 
Y.S. 841, 144 Misc. 39, and affirmed 
In re Ehlert, 185 N.E. 789, 261 N. 
Y. 677, reargument denied 188 N 
E. 104, 262 N.Y. 647—In re Brazil's 
Will, 220 N.Y.S. 331, 219 App.Div. 
594, reversing In re Brazil's Estate, 
216 N.Y.S. -430, 127 Misc. 288—In 
re Nutrizio's Estate, 206 N.Y.S. 
706, 211 App.Div, 8—In re Rosen¬ 
thal's Estate, 25 N.Y.S.2d 72, 17'5 
Misc. 771, affirmed 27 NY.S.2d 994, 
262 App.Div. 706, appeal denied 29 
N.Y.S.2d 506, 262 App.Div, 833— 
In re Rosen. 17 N.Y.S 2d 794, 173 
Misc. 433—In re Rubin's Estate, 
5 N.Y.S.2d 129, 168 Misc. 81—In 
re Chapin’s Estate, 3 N.Y S.2d 936, 
167 Misc. 351—In re Hopkins’ Es¬ 
tate, 293 N.Y.S. 786, 161 Misc. 680 
—In re Luksin's Estate, 290 N.Y. 
S. 932. 160 Misc. 926—In re Lush- 
er’s Estate. 287 N.Y.S. 1000, 159 
Misc. *387—In re Kinnear’s Estate, 
267 N.Y.S. 61, 148 Misc. 892, af- 
ftrmed In re Kinnear’s Will, 271 
N.Y.S. 1093, 241 App.Div. 893, af¬ 
firmed In re Kinnear’s Estate, 193 
N.E. 426, 265 N.Y. 645—In re 

Lowe’s Estate, 265 N.Y.S. 420, 148 
Misc. 107—In re Dobkin's Estate, 
260 N.Y.S. 909, 145 Misc. 70S—In 
re Weeks’ Estate, 266 N.Y.S. 387. 
142 Misc. 752—In re Robinson’s 
Estate, 227 N.Y.S. 296. 131 Misc. 
21—In re Akin’s Estate, 223 N. 
Y.S. 812, 129 Misc. 840, affirmed 
224 N.Y.S. 743, 222 App.Div. 710, 
affirmed 161 N.E. 471, 248 N.Y. 202 
—In re Brennan's Estate, 221 N.Y. 
S. 462. 129 Misc. 283—In re Fra¬ 
ley's Estate, 221 N.Y.S. 461, 129 
Misc. 803. 

Nvtrsr olalm to astato’s. proporty 
•mbraoad 

In view of this extension of the 
power of the surrogate’s court in 
discovery proceedings, and the ex¬ 
tension of its equitable powers gen¬ 
erally, it is frequently said that the 
court now has Jurisdiction to deter¬ 


mine and dispose of every claim to 
property which should be delivered 
to the representative.—In re Wilson’s 
Estate, 169 N.E. 122, 2*52 N.Y. 15*5, 
affirming 232 N.Y.S. 919, 225 App.Div. 
761, which affirmed Wilson’s Estate, 
In re, 250 N.Y.S. 553, 140 Misc. 10— 
In re Akin’s Estate. 161 N.E. 471, 
248 N.Y. 202, affirming 224 N.Y.S. 
743. 222 App.Div. 710, which af¬ 

firmed 223 N.Y.S. 812, 129 Misc. '840 
—In re Thomas’ Estate, 257 N.Y.S. 
336. 235 App.Div. 455—In re Gross¬ 
man’s Estate. 251 N.Y.S. 670, 233 
App.Div. 887, reversing 236 N.Y.S. 
630, 134 Misc 724—In re Rubin's 
Estate. 5 N.Y.S.2d 129. 168 Misc. 81 
—In re Accles’ Estate. 275 N.Y.S. 
430, 153 Misc. 421. affirmed 281 N. 
Y.S. 973, 24-5 App.Div. 743—In re 
Kinnear's Estate, 267 N.Y.S. 61. 148 
Misc. 892. affirmed In re Kinnear's 
Will, 271 NY.S. 1093, 241 App.Div. 
893, affirmed In re Kinnear’s Estate, 
193 N.E. 426, 265 N.Y. 645-In re 
Dobkin's Estate. 260 N.Y.S. 909. 145 
Misc. 703—In re Pickard’s Estate. 
257 N.Y.S. 587, 143 Misc. 497, affirmed 
269 N.Y.S. 964. 2*36 App.Div. 774—In 
re Dickman's Estate, 254 N.Y.S, 302, 
142 Misc. 207—In re Pickard’s Es¬ 
tate. 250 N.Y.S. 738, 140 Misc. 541. 

Other interests not involved 

Where only the alleged wrong¬ 
doer and the alleged sufferer by his 
wrong are before the court, the Ju¬ 
risdiction of the surrogate’s court 
exercised for the protection of a per¬ 
son defrauded by the misappropria¬ 
tion of property belonging to an es¬ 
tate of a decedent is broad, and re¬ 
lief will be molded and adapted to 
the circumstances of the case, so 
as to protect the interests and rights 
of the true owner.—In re Rubin’s 
Estate. 5 N.Y.S.2d 129, 168 Misc. 81. 

Tracing trust-impressed property 

The wife of a deceased attorney 
who allegedly commingled, with his 
own securities and money the securi¬ 
ties and proceeds from securities 
held by him in trust for decedent, 
would stand in no better position, as 
transferee of the trust-impressed se¬ 
curities who gave no consideration 
therefor, than the attorney who com¬ 
mingled the securities; recovery of 
the proceeds of the securities could 
be had on a constructive rather than 
an actual tracing of the securities, 
by a showing of continuity of rela¬ 
tionship between the funds which 
the attorney received net out of the 
property of the decedent and the se¬ 
curities which in part reached the 
attorney’s wife.—^In re Rubin’s Es¬ 
tate, supra. 


Issues determinable 

(1) Surrogate’s court has Jurisdic¬ 
tion to determine in discovery pro¬ 
ceeding ownership of savings bank 
book claimed by administrator and 
by respondent under decedent’s 
agreement to leave her property, 
with certain exceptions, to respond¬ 
ent.—In re Razoux’ Estate, 276 N. 
Y.S. 782. 1*54 Misc. 128, affirmed 277 
N.Y.S. 457. 154 Misc. 477. 

(2) Surrogate’s court had Jurisdic¬ 
tion in proceeding for discovery of 
estate’s assets, although proceeding 
involved issue of making of contract 
concerning mutual wills.—In re Ros- 
enblath’s Estate, 257 N.Y.S. 856, 143 
Misc. 640. 

Ill.—Urban v. Hynes, 1 N.E.2d 
885, 285 Ill.App. 182. 

N.Y.—In re Hammer's Estate, 261 N. 
Y.S. 478, 237 App.Div. 497, revers¬ 
ing 258 N.Y.S. 841. 144 Misc. 39, 
and affirmed In re Ehlert, 185 N.E. 
789, 261 N.Y. 677, reargument de¬ 
nied 188 N.E. 104, 262 N.Y. 647— 
In re Browning’s Estate, 22 N.Y.S. 
2d 652, 175 Misc. 107, affirmed In 
re Browning's Will, 24 N.Y.S.2d 
1001, 260 App.Div. 1013. appeal 

denied 25 N.Y.S.2d 793. 261 App. 
Div. 805, reargument denied 25 
N.Y.S.2d 797, 261 App.Div. 817— 
In re Rosen, 17 N.Y.S.2d 794, 173 
Misc. 433—In re Chapin's Estate, 
3 N.Y.S.2d 936, 167 Misc. 351—In 
re Ostrow’s Estate, 295 N.Y.S. 610, 
162 Misc. 783—In re Luskin’s Es¬ 
tate. 290 N.Y.S. 932. 160 Misc. 926 
—In re Lusher*s Estate, 287 N.Y.S. 
1000, 159 Misc. 387—In re Lowe’s 
Estate, 265 N.Y.S. 420, 148 Misc. 
107. 

Constmotlvs trust 

Alleged loan by administratrix to 
third person of moneys belonging to 
estate, amounting to devastavit, held 
to constitute third person construc¬ 
tive trustee liable to account for di¬ 
version in discovery proceedings.— 
In re Gauthier’s Estate, 257 N.Y.S. 
532, 143 Misc. 788. 

Using money to pay deoedent’s debt 

That deceased was indebted to 
third person was not Justification for 
payment to such third person by 
attorney of funds received by him 
for deceased prior to her death, as 
third person should have filed claim 
with executors; hence proceedings 
against attorney were proper.—In re 
Rutherford’s Estate, 293 N.Y.S. 615, 
161 Misc. 622. 

Frooesdlng against insuranoa polioy 
lisneflciary 

Discovery proceeding cannot be 
maintained against beneficiary in 
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in these as in other jurisdictions where the discov¬ 
ery proceeding is narrower in scope, it is uniformly 
held that it is not applicable as a mode of collecting 
a debt® or enforcing a liability for converting prop¬ 
erty of the estate^ or a contractual obligation;* it 
cannot be used as a substitute for an examination 
before trial® or for the purpose of discovering evi¬ 


dence which could be used only in another action 
or proceeding however, in this connection should 
be noted the statements in § 159 infra, regarding the 
restriction of the proceeding, in some jurisdictions, 
to inquiry as to assets. Of course, where it appears 
that respondent has title to, or rightful possession 
of, the property, no relief is warranted nor will 


policy on deceased's life to recover 
proceeds thereof although there was 
arrangement that beneficiary would 
use proceeds In some specified way. 
as this would merely give rise to 
right In personam against her.—In re 
Sichel's Estate. 293 N.Y.S. 669, 162 
Misc. 2. 

Homey distributed to pereome inter¬ 
ested 

Where respondent no longer has 
possession of money withdrawn from 
decedent's savings bank account, he 
having distributed it to petitioner | 
and others interested in the estate, 
no decree directing Its delivery, or j 
other relief, can be made.—In re De- 
genhardt’s Estate, 206 N.T.S. 220, 123 | 
Misc. 762. j 

Property bought from decedent 
Where respondent repurehased 
property which he had previously sold 
to decedent, and subsequently sold it, 
the proceeds of such sale could not 
be recovered in discovery proceed¬ 
ings although respondent had not paid 
decedent the purchase price.—In re 
Bawer's Estate, 230 N.Y.S. 667, 132 
Misc. 668, affirmed 236 N.Y.S. 772. 
226 App.Dlv. 866. 

6. Ill.—^Dawdy v. Strickland, 37 N. 
E.2d 817, 378 III. 230, reversing 
In re Strickland’s Estate, 32 N.E.2d 
660, 309 Ill.App. 43—Hansen v. 

Schwartz, 178 N.E. 246, 346 Ill. 
609—Johnson v. Nelson, 173 N.E. 
77, 341 Ill. 119, 88 A.L.R. 849, re¬ 
reversing In re Nelson's Estate, 264 
IlLApp. 484—Sullivan v. Areola 
State Bank of Areola, 145 N.E. 167, 
314 Ill. 40—Urban v, Hynes, 1 N. 
E.2d 886, 285 Ill.App. 182—In re 
Vinces' Estate, 267 Ill.App. 483— 
People ex rel. Olsen v. Templeman, 
266 Ill.App. 369—In re Challfoux’s 
Estate, 230 Ill.App. 199, reversed 
on other grounds Runyan v. Wil¬ 
liams, 146 N.E. 497, 316 Ill. 628. 
Mo.—Lolordo v. Lacy, 88 S.W.2d 353, 
387 Mo. 1097. 

N.Y.—In re Jastrzewski's Estate, 300 
N.Y.S. 146, 252 App.Dlv. 384—In 
re Ardulnl’s Estate. 276 N.Y.S. 90, 
243 App.Dlv. 10—^In re Hammer's 
Estate, 261 N.Y.S. 478, 237 App. 
Dlv. 497, reversing 258 N.Y.S. 841, 
144 Misc. 39, and affirmed In re 
Ehlert, 186 N.E. 789, 261 N.Y. 677, 
reargument denied 188 N.E. 104, 
262 N.Y. 647—In re Thomas' Es¬ 
tate, 267 N.Y.S. 830, 235 App.Div. 
460—In re Brazil's Will, 220 N.Y.S. 
831, 219 App.Dlv. 694, reversing In 
re Brasil's Estate, 216 N.Y.S. 430, 


127 Misc. 288—^In re Rosen, 17 N. 
Y.S.2d 794, 173 Misc. 483—In re 
Chapin's Estate, 3 N.Y.S.2d 936, 
167 Misc. 351—^In re Thoms* Es¬ 
tate, 300 N.Y.S. 872, 166 Misc. 398 
—In re Hopkins* Estate. 293 N.Y.S. 
786, 161 Misc. 680—In re Sichel's 
Estate. 293 N.Y.S. 669, 162 Misc. 
2—In re Luksin's Estate, 290 N. 
Y.S. 932, 160 Misc. 926—In re 

Lufiher's Estate, 287 N.Y.S. 1000, 
159 Misc. 387—In re Epstein's Es¬ 
tate, 266 N.Y.S. 419, 148 Misc. 341 
—In re Llchtblau. 261 N.Y.S. 863, 
146 Misc. 278—In re Faulkner's 
Will, 236 N.Y.S. 237. 134 Misc. 507 
—In re Bawer's Estate, 230 N.Y.S. 
667, 132 Misc. 568, affirmed 235 N. 
Y.S. 772, 226 App.Dlv. 866—In re 
Seamen's Estate, 199 N.Y.S. 794, 
120 Misc. 531—In re Appel's Es¬ 
tate. 187 N.Y.S. 829, 116 Misc. 118 
—In re Kingsley's Estate. 181 N.Y. 
S. 496, 111 Misc. 628—In re 
Schmitt’s Will, 22 N.Y.S.2d 958— 
In re Denham's Estate, 182 N.Y.S. 
90. 

Ohio.—Goodrich v. Anderson, 26 N. 

E.2d 1016. 136 Ohio St. 609. 

Okl.—Parniers* Bank & Trust Co. v. 

Sheffier, 186 P. 479, 78 Okl. 44. 

23 C.J. p 1185 note 36. 

7. Kan.—^Humbarger v, Kumbarger, 
83 P. 1095, 72 Kan. 412, 116 Am.S. 
R. 204, 

Okl.—Farmers* Bank & Trust Co. v. 
Sheffier, 186 P. 479, 78 Okl. 44. 

8. N.Y.—In re Jastrzewski’s Estate, 

300 N.Y.S. 146, 252 App.Div. 384— 
In re Thomas' Estate, 267 N.Y.S, 
330, 236 App.Div. 460—In re 

Thoms* Estate, 300 N.Y.S. 872, 166 
Misc. 398—In re Epstein's Estate, 
265 N.Y.S. 419, 148 Misc. 341—In 
re Campbell’s Estate, 260 N.Y.S. 
285, 145 Misc. 389—In re Schmitt's 
Will, 22 N.Y.S.2d 968. 

Attempted enforoemeat by reepoad- 
eat 

Where respondent attempts to re¬ 
sist recovery of property of dece¬ 
dent through discovery proceedings 
by asserting the existence of a con¬ 
tract with decedent, the sufficiency 
of evidence to eetablieh euch an 
agreement cannot be determined by 
the surrogate in the discovery pro¬ 
ceedings.—In re Peno's Estate, 221 
N.Y.S. 205, 128 Misc. 718. 

Bights under trant later vivos 
N.Y.—In re Ihmeen's Eetate, 294 N. 

Y.S. 120, 161 Misc. 789, reversed 
I on other grounds 8 N.T.B.2d 125, 
I 268 App.Div. 472. 
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9. N.Y.—In re Chapin's Estate, 8 
N.Y.S.2d 936, 167 Misc. 351. 

10. N.Y.—In re Chapin’s Estate, su¬ 

pra—In re Lowe's Estate. 266 N.Y. 
S. 420, 148 Misc. 107—In re 

Brown’s Estate. 263 N.Y.S. 329. 141 
Misc. 806—In re Ehrlich’s Estate. 
216 N.Y.S. 141, 126 Misc. 673—In 
re Ryan’s Estate, 188 N.Y.S. 387, 
116 Misc. 472—In re Appel’s Es¬ 
tate, 187 N.Y.S. 829. 116 Misc. 11« 
—In re Miller's Estate, 183 N.Y.S. 
636, 112 Misc. 287—;ln re Kings¬ 
ley's Estate, 181 N.Y.S. 496, 111 
Misc. 528—In re Soule's Estate, 187 
N.Y.S. 828—In re Denham's Estate, 
182 N.Y.S. 90. 

Wituesses to earlier wlllz 

Inquiry proceedings in surrogate’s 
court could not be used by executor 
to discover names of witnesses to 
wills of an earlier date than the will 
probated, for use in supreme court 
m action based on alleged agreement 
between plaintifT and testatrix to 
make a will in favor of plaintiff.—In 
re Rhode’s Estate, 10 N.Y.S.2d 828, 
170 Misc. 596. 

11. Ill.—Dawdy v. Strickland, 37 N. 
E.2d 817, 378 111. 230, reversing In 
re Strickland’s Estate, 32 N.E.2d 
660, 309 Ill.App. 4,3. 

N.Y.—Donnelly v. Congdon, 280 N. 
Y.S. 273. 244 App.Div. 696—In re 
Llchtblau, 261 N.Y.S. 863, 146 Misc. 
278—In re Hooper’s Estate, 2G1 N. 
Y.S. 686, 146 Misc. 161. 

Gift 

(1) In discovery proceeding, ad¬ 
ministratrix was not entitled to re¬ 
cover from respondent shares of 
stock which he acquired from a third 
person who had previously acquired 
stock by valid gift from deceased.— 
In re Wrone’s Estate, 31 N.Y.S.2d 193, 
177 Misc. 641. 

(2) Delivery of bond and mortgage 
to agent of mortgagor effectuated in¬ 
tent to make gift of debt to mort¬ 
gagor, and property could not be re¬ 
covered in discovery proceedings 
from agent holding same as trustee 
for donee.—In re Ehlers’ Estate, 231 
N.Y.S. 16. 132 Misc. 910. 

BsieteBoe of trust 
In proceeding to discover assets, 
probate court was without Jurisdic¬ 
tion to determine whether a bond 
which testatrix gave to respondent 
was given in trust for third person. 
—State ex rel. North St. Louis Trust 
Co. v. Wolfe, 122 S.W.2d 909, 848 Mo. 
680 . 
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any relief be granted where the proi>erty in ques¬ 
tion was taken by someone other than respondent.^* 

Under former provisions in some states the prop¬ 
erty must have belonged to decedent in his life¬ 


time.i* Under more recent provisions, however, 
there is no such limitation, and, while the proceed¬ 
ings thereunder will certainly lie if deceased had 
ownership during his lifetime,^^ it is sufficient^® 
and, of course, necessary^® that the estate be enti- 


▲oqulf itioa "tf tend 

(1) An executor could not, by dis¬ 
covery process, reach fund which 
testator knowingly transferred to 
legatee shortly before his death, on 
ground that legatee had fraudulently 
induced testator to make transfer, 
where there was no proof of fraud 
in transfer of title, since sole issue 
in discovery proceeding is one of ti¬ 
tle.-—In re Landau's Estate, 298 N. 
Y.S. 150, 1G3 Misc. 894. 

(2) On the other hand, it has been 
held that the surrogate's court had 
Jurisdiction of executor's proceeding 
for discovery of property which de¬ 
ceased had turned over to respondent 
to Invest, although settlement had 
been made between respondent and 
deceased before her death, where 
settlement was allegedly procured by 
fraud and undue Influence.—In re 
Lusher's Estate. 287 N.Y.S. 1000, 169 
Misc. 387. 

Transfer in fraud of cradltoxs 

Where it is shown or conceded 
that a note was voluntarily assigned 
by decedent, and the sole controversy 
is whether deceased’s assignment 
was in fraud of creditors, court held 
without Jurisdiction, since proceed¬ 
ing to attack conveyance as fraudu¬ 
lent can be brought only by credi¬ 
tors —In re Knott's Estate, Mo.App., 
65 S.W.2d 1069. 

12. N.Y.—In re Brogan's Estate, 300 
N.Y.S. 447, 165 Misc. 111. 

Wholly owned corporation 

Where petition in executor's dis¬ 
covery proceedings alleged that re¬ 
spondent corporation was wholly 
owned and controlled by respondent 
Individual, but there was no attempt 
to pierce veil of corporate entity, 
and petition alleged that not only 
corporation, but also individual, paid 
moneys to executor's agent in vio¬ 
lation of penal law, individual and 
corporation were to be deemed to 
have had and received moneys be¬ 
longing to executor, and discovery 
order was proper with respect to 
individual and corporation.—In re 
Browning’s Estate, 30 N.Y.S.2d 606, 
262 App.Dlv. 489. affirming 80 N.Y.S. 
2d 604, 263 App.Dlv. 718. 

13. Ill.—Johnson v. Nelson, 173 N. 
K 77, 341 Ill. 119, 88 A.L.R. 849, 
reversing In re Nelson’s Estate, 
264 IlLApp. 484—Sullivan v. Areola 
State Bank of Areola, 146 N.B. 167, 
314 Ill. 40. 

Property bought with proooeds of 
deoedeut’s property 

Under the former statute, the 
court has no Jurisdiction to deter- 

33 C.J.S.-71 


mine the title or the right to the 
possession of property not owned 
by deceased in his lifetime, but pur¬ 
chased with the proceeds of the sale 
of property so owned.—In re Hyams' 
Estate, 142 N.E. 689. 237 N.Y. 211, 
modifying 198 N.Y.S. 922. 206 App. 
Div. 893, 199 N.Y.S. 928, 206 App.Div. 
670. 

Oolleoftioas made for ertato 

Collections made by an attorney 
under employment of the administra¬ 
tor could not be recovered by dis¬ 
covery proceedings, since the money 
had not belonged to deceased in his 
lifetime.—Dinsmoor v. Brcssler, 46 
N.E. 1086. 164 111. 211. 

14. Ill.—Johnson v. Nelson, 173 N.E. 
77, 341 Ill. 119, 88 A.L.R. 849, re¬ 
versing In re Nelson's Estate. 254 
Ill.App. 484—In re Swarts's Estate, 
218 Ill.App. 449. 

Bribe 

One who bribed employee of dece¬ 
dent and of decedent's estate to pro¬ 
cure contracts for work and materi¬ 
als had no legal right to receive or 
retain so much of the payment to 
him under the contract as equalled 
amount of the bribe, and it must be 
assumed that the contract price was 
loaded by the amount of the bribe, 
which constituted money belonging 
to decedent’s estate, so that the exe¬ 
cutor could recover such amount 
from the brilier.—In re Browning's 
Estate, 27 N.Y.S.2d 318. 176 Misc. 
308. 

Proossds of lawsuit 

Surrogate's court held to have Ju¬ 
risdiction of discovery proceedings 
by personal representative of estate 
of deceased against attorney of de¬ 
ceased, relative to proceeds of action 
for personal Injuries to deceased, 
which had been collected by attor¬ 
ney, since money reached attorney's 
possession as money of a client held 
In trust,—In re Ostrow's Elstate. 296 
N.Y.S. 610, 162 Misc. 783. 

15. Ill.—Hansen V. Swartz, 178 N.E. 
246, 346 Ill, 609—Johnson v. Nel¬ 
son, 173 N.E. 77, 341 Ill. 119, 88 
A.L.R. 849, reversing In re Nel¬ 
son's Estate, 264 IlLApp. 484—In 
re Vinces' Estate, 267 IlLApp, 483. 

N.Y.—In re Akin's Estate, 161 N.E. 
471, 248 N.Y. 202, affirming 224 
N.Y.S. 743, 222 App.Div. 710, af¬ 
firming 223 N.Y.S. 812, 129 Misc. 
940 —^in re Browning's JBkitate. 27 
N.Y.S.2d 318, 176 Misc. 308—In re 
Rosenthal’s Estate, 26 N.Y.S.2d 72, 
176 Misc. 771, affirmed 27 N.Y.S.2d 
994. 262 App.Div. 706, appeal de¬ 
nied 29 N.T.S.2d 606, 262 App^Div. 
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833—In re Lowe's Estate, 265 N. 
Y.S. 420, 148 Misc. 107—In re 

Klrschenbaum’s Estate, 244 N.Y.S, 
143, 137 Misc. 649. 

Oraft 

Where executor’s petition for dis¬ 
covery alleged that corporation cor¬ 
rupted an agent of the estate, pro¬ 
cured funds of the estate in ostensi¬ 
ble payment for coal delivered to 
property of the estate, and paid graft 
to agent in consideration of his ap¬ 
proval of sales and graft intended 
to Influence his actions with relation 
to sales and deliveries, graft re¬ 
mained the money of the estate when 
m the hands of corporation and its 
president, and could be recovered in 
discovery proceedings.—In re Brown¬ 
ing's Estate. 30 N.Y.S.2d 604, 177 
Misc. 328, affirmed 30 N.Y.S.2d 606, 
262 App.Div. 489, appeal denied 31 
N.Y.S.2d 1019, 263 App.Div. 718. 

Property parted with by representa¬ 
tive 

Formerly, at a time when the stat¬ 
ute applied only to property "belong¬ 
ing to any deceased person,” it was 
held that the scope of the statute 
was to enable the personal representa¬ 
tive of deceased to obtain posses¬ 
sion of the property belonging to 
deceased at the time of his death, 
and that if at any time after the 
persona] representative obtains pos¬ 
session he loses or parts with the 
possession he must bring his appro¬ 
priate action at law to regain it.— 
Mohlke v. People, 117 Ill.App. 696. 

16. III.—^Dawdy v. Strickland, 87 N. 
E.2d 817, 378 Ill. 230. reversing In 
re Strickland's Estate, 32 N.E.2d 
660, 309 Ill.App. 43. 

N.Y.—In re Slchel's Estate, 293 N.Y. 
S. 559. 162 Misc. 2. 

Property allegsd to bstoag to repra- 
sentatlvs 

The surrogate's court had no Ju¬ 
risdiction of a proceeding for dis¬ 
covery in which an adjudication was 
sought that certain shares of stock 
were the property of decedent's exe¬ 
cutor and that issuance of a certifi¬ 
cate be directed.—In re Schmitt's 
Will, 22 N.Y.S.2d 968. 

Money etolea by decedent 

Administrator could not by discov¬ 
ery proceeding recover money alleg¬ 
edly stolen by decedent from his em¬ 
ployer and deposited in various bank 
accounts in name of decedent and 
his wife, since such moneys were 
not claimed to be property of eatate 
but of decedent’s employer, whose 
rights lay in supreme court as credi- 
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tied to the property sought to be recovered, or to 
its proceeds or value. 

Types of property generally, Sumnviry proceed¬ 
ings are available for the discovery, and, where the 
court has such jurisdiction, for the recovery, of 
personal property generally,1'^ including such things 
as books, papers, and documents,^^ legal instru- 
ments^* such as bonds and mortgages,*® securities, 
and property or money placed on deposit in the 
hands of a third person.** The proceeding does not 
ordinarily relate to real estate** or to equitable in¬ 
terests or estates.*^ The surplus proceeds on a fore¬ 
closure sale under a deed of trust can be recovered 
from the trustee regardless of any indebtedness of 
the executor personally to the trustee.*® 


33 C.J.S. 

Bank accounts and deposits. The proceeding will 
not lie to facilitate or effect the recovery of a bank 
deposit where the relation of debtor and creditor 
exists,*® but, if a bank account or deposit is but 
the avails or proceeds of specific property belong¬ 
ing to the estate which the representatives had a 
right to recover, the proceeding will lie;**^ and it 
is within the court’s power to pass on the owner¬ 
ship of a bank account, as between the estate and 
a third person,** and to order the delivery of the 
indicia of ownership thereof.*® 

Proceeds of insurance policy. Discovery proceed¬ 
ings will lie to determine title to the proceeds of a 
life insurance policy,*® or to determine whether an 
insurer has funds belonging to the estate and to 
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tor of decedent.—In re Lowe's Es¬ 
tate. 265 N.Y.S. 420. 148 Misc. 107. 

Vroperij held hj disoharaed exeoii- 
tors M trostees 

Bonds purchased by bank and an¬ 
other with assets turned over to 
themselves as trustees after settling 
of their accounts as executors were 
not "additional securities" acquired 
by executors, but purchase consti¬ 
tuted "reinvestment of trust funds" 
by trustees, as respects surrogate's 
court's Jurisdiction of discovery pro¬ 
ceeding by bank.—In re Sheldon’s 
Estate. 9 N.Y.S.2d 307, 169 Misc. 901. 
Biulal plot 

Prooeeding by administratrix for 
an order to discover personalty be¬ 
longing to decedent and directing 
its delivery to administratrix was re¬ 
quired to be dismissed in so far as 
it related to a burial plot of dece¬ 
dent, in view of fact that adminis¬ 
tratrix, as such, possessed no rights 
therein.—In re Rosen, 17 N.Y.S.2d 
794. 173 Misc. 433. 


Property of oorpoxatioa wholly owb^ 

ed by deceased 

An executor seeking to discover 
money and property withheld from 
estate was not entitled to discovery 
of relations between defendants and 
a corporation, all of whose stock was 
owned by testator, since surrogate's 
court is not the proper forum in 
which to bring proceedings to force 
an accounting by defendants of their 
relations with such corporation.—In 
re Browning's Will. 17 N.Y.S.2d 667 , 
268 App.Dlv. 621, appeal denied In 
re Browning's Estate, 18 N.Y.S.2d 
1008, 259 App.Dlv. 704, and appeal 
dismissed 27 N.B.2d 210, 282 N.Y 


Contra In re Browning's E8tat< 
16 N.Y.a2d 841, 172 Misc. 1088. 


17. Ill.—In re Miller's Estate, 86 N. 
E.2d 811, 811 IlLApp. 280. 

Vsoperty desoxlbsd la sealed lastra. 

N.Y.—^In re Peno’s Estate, 221 N.Y.S. 
206, 128 Misc. 718. 


la Ill.—-In re Miller's Estate. 85 N. 

E.2d 811, 311 IlLApp. 280. 

Okl.—Bank of Hartshorne v. Davis, 
62 P.2d 1261, 178 Okl. 336—Shaw v. 
Davis, 62 P.2d 1259, 178 Okl. 334. 

23 C.J. p 1184 notes 21, 22. 

19. Ill.—In re Miller's Estate, 36 
N.E.2d 811, 311 lll.App. 280. 

90. Ill.—In re Vinces* Estate. 267 
IlLApp. 483. 

Okl.—Bank of Hartshorne v. Davis, 
62 P.2d 1261. 178 Okl. 336—Shaw v. 
Davis. 62 P.2d 1269, 178 Okl. 334. 

81. Ill.—Hansen v. Schwarts, 178 N. 

E. 246. 345 Ill. 609. 

N.Y.—In re Comfort's Estate, 263 N. 
Y.S. 796, 234 App.Dlv. 19—In re 
Rubin’s Estate, 6 N.Y.S.2d 129, 168 
Misc. 81. 

22 , Ill.—Mulvihill v. White, 89 Ill. 
App. 88. 

N.Y.—Matter of Richardson. 66 N. 
Y.S. 94. 31 Misc. 666. 

9a Ill.—In re Miller's Estate, 86 N. 

E.2d 811, 811 lll.App. 280. 

N.Y.—In re Poth’s Will, 279 N.Y.S. 
95. 166 Misc. 116, affirmed 288 N.Y. 
S. 428, 246 App.Dlv. 622—In re 
Gofer’s Estate, 200 N.Y.S. 906, 121 
Misc. 292. 

23 C.J. p 1184 note 26. 
laeideatal detenninatton of owaer- 
■hlp 

Surrogate's court in discovery pro¬ 
ceeding by administratrix to recover 
rent withheld by respondent had 
Jurisdiction to determine issue of 
ownership of real property where 
that issue was incidental to deter¬ 
mination of ownership of rents col¬ 
lected.—In re Poth's Will, 279 N.Y.S. 
96, 166 Misc. 116, affirmed 288 N.Y.S. 
428, 246 App.Dlv. 522. 

Bxsomtor wlthowl power over rsslty 
Where nothing in the will gave 
the executrix any power over real 
estate, and where all of the devisees 
were not before the court on her ap¬ 
plication to compel testatrix's sur¬ 
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viving husband to deliver certain 
property to her, the delivery of cer¬ 
tain deeds to real estate referred to 
in petition would not be ordered.— 
In re Leonard’s Estate, 185 N.Y.S. 
243, 113 Misc. 206. 

94. N.J.—In re Dubois, Prerog., 97 
A. 728. 


85. Mo.—Lolordo v. Lacy, 88 S.W.2d 
363, 337 Mo. 1097. 

98. N.Y.—In re Grossman, 182 N.E. 
177, 259 N.Y. 553, affirming 254 
N.Y.S 1012, 234 App.Dlv. 890, 

which reversed In re Forrest’s Es¬ 
tate, 249 N.Y.S. 766, 140 Misc. 14— 
In re Hammer’s Estate, 261 N.Y.S. 
478, 237 App.Dlv. 497, reversing 

258 N.Y.S. 841, 144 Misc. 39, and 
affirmed In re Ehlert, 18’5 N.E. 789, 
261 N.Y. 677. reargument denied 
188 N.E. 104, 262 N.Y. 647—In re 
Brazil’s Will, 220 N.Y.S. 331, 219 
App.Dlv. '594, reversing In re Bra¬ 
zil’s Estate, 216 N.Y.S. 430, 127 
Misc. 288—In re Hilliard's Estate. 
16 N.Y.S.2d 96, 172 Misc. 273—In 
re Faulkner’s Will, 236 N.Y.S. 287, 
134 Misc. 607. 

87. N.Y.—In re Hammer’s Estate, 
261 N.Y.S. 478, 237 App.Dlv. 497, 
reversing 258 N.Y.S. 841, 144 Misc. 
39. and affirmed In re Ehlert, 185 
N.E. 789, 261 N.Y. 677, reargument 
denied 188 N.E. 104, 262 N.Y. 647— 
In re Hopkins' Estate. 298 N.Y.S. 
786, 161 Misc. 680. 

88. N.Y.—In re Peno's Estate, 221 
N.Y.S. 206, 128 Misc. 718. 

89. N.Y.—In re Vaughan’s Estate, 
260 N.Y.S. 197, 145 Misc. 332—In 
re Lewis' Estate. 205 N.Y.S. 865, 
123 Misc. 115—In re Adler’s Es¬ 
tate. 177 N.Y.S. 820. 107 Misc. 674, 
affirmed 180 N.Y.S. 840, 191 App. 
Div. 40. 

aa N.T.—In re Meguin's Will, 291 
N.Y.S. 87, 249 App.Div. 684. 
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compel payment thereof if it has.^^ Insurance 
moneys received by a respondent for account of an 
estate are recoverable,but the court cannot com¬ 
pel a beneficiary legally entitled to the proceeds of 
a policy to deliver such proceeds to the estate.33 

§ 159. Scope of Inquiry and Relief 

Some diecovery etatutei provide only for discovery of 
property belonging to the estate; others provide also for 
compelling restitution to the estate of any such property 
found to be in respondent’s possession; and some even 
provide, in addition, for a trial of title where an Issue 
of title Is raised and for a decree In accordance with the 
result thereof. In the absence of statutory authorization, 
a court cannot, in discovery proceedings, compel restitu¬ 
tion or grant recovery of property, or try and determine 
a genuine issue as to the title thereto, or the right of 
possession thereof. 

The various types of statutes providing for sum¬ 


mary discovery proceedings in the administration of 
decedents* estates have in common the fact that 
they are intended to, and do, furnish an expedient, 
summary method of discovering, as an aid to its re¬ 
covery, personal property of deceased which is or has 
been concealed, embezzled, converted, transferred, 
or otherwise withhcld.^^ Some statutes are de¬ 
signed to enable the representatives of an estate to 
discover property wrongfully taken or withheld 
from the estate only as preliminary to a proper ac¬ 
tion for its recovery,35 and the court is given no 
power or jurisdiction beyond compelling an exami¬ 
nation for the purpose of discovery.36 Under oth¬ 
er statutes the court is authorized to go beyond the 
mere discovery of property of the estate and may 
compel restitution, or grant recovery, of any such 
property found to be in respondent’s possession,37 


31« N.T.—In re Howley’s Estate. 231 
N.T.S. 96. 133 Misc. Q4. 

Pasnnent of proooods to third porson 
Surrogate’s court was without ju¬ 
risdiction in discovery proceeding to 
direct delivery of life policy or its 
proceeds by insurer to administra¬ 
trix of estate of insured, where pay¬ 
ment had already been made by in¬ 
surer under facility of payment 
clause to woman who swore she 
was insured's widow and surrendered 
policy, since no assets of estate 
were in insurer's hands and the only 
question involved was whether or 
not the insurer had breached the 
contract of Insurance by paying to 
the wrong person.—In re Thoms* Es¬ 
tate, 300 N.Y.S. 372, 165 Misc. 398. 
38. N.Y. —In re Rosenthal's Estate, 
25 N.y.S.2d 72. 17'5 Misc. 771, af¬ 
firmed 27 N.YS.2d 994. 262 App. 
Div. 706. appeal denied 29 N.Y.S. 
2d 506, 262 App.Div. 833. 

33. N.Y.—In re Hooper's Estate, 
261 N.Y.S. 685, 146 Misc. 151. 

34. Ariz.—First Nat. Rank v. Su¬ 
perior Court in and for Apache 
County. 27 P.2d 625, 42 Ariz. 467. 

111.—Dawdy v. Strickland, 37 N.E.2d 
817. 378 Ill. 230. reversing '32 N.E. 
2d 660. 309 lll.App. 43—-Wilson v, 
Prochnow. 194 N.E. 246. 369 111. 
148—Johnson v. Nelson. 173 N.E. 
77, 341 Ill. 119. 88 A.L.R. 849—Sul¬ 
livan V. Areola State Bank of 
Areola, 145 N.E. 167, 314 HI. 40 
—In re Halaska's Estate, 30 N.E. 
2d 119, 307 lll.App. 176—Bates v. 
Lutz, 220 lll.App. 54. 

Mass.—In re McNulty's Estate, 195 
N.E. 735, 290 Mass. 597. 

Momt—Baker v. Hanson, 231 P. 902, 
72 Mont. 22. 

N.H.—Robinson v. Dana’s Estate, 
174 A. 772. 87 N.H. 114. 

N.J.—Heyer v. Sullivan, 102 A. 248, 
88 N.J.Ba. 16'5, affirmed 103 A. 
1062, 88 N.J.EQ. 695. 

N.T.—In re Gourtade's Estate, 16 N. 


Y.S.2d 974, 172 Misc. 1078—In re 
Kevin’s Estate. 2 N.Y.S.2d 191, 166 
Misc. 230—In re Accles’ Estate. 
275 N.Y.S 430. 153 Misc. 421. af¬ 
firmed 281 N.Y.S. 973, 245 App.Div. 
743—In re Llchtblau, 228 N.Y.S. 
239. 131 Misc. 826—In re Glasgow’s 
Estate, 201 N.Y.S. 541. 121 Misc. 
613. modifled on other grounds 205 
N.Y.S. 559, 209 App.Div. 884—In re 
Appel’s Estate, 187 N.Y.S. 829. 115 
Misc. 118—In re Miller's Estate, 
183 N.Y.S. 536. 112 Misc. 287—In 
re Kingsley’s Estate. 181 N.Y.S. 
496. Ill Misc. 528—In re Leins’ 
Estate, 12 N.Y.S.2d 399—In re Sou¬ 
le's Estate. 187 N.Y.S. 828—4n re 
Denham's Estate. 182 N.Y.S. 90. 
Ohio.—Goodrich v. Anderson. 26 N.E. 
2d 1016, 136 Ohio St. '509—Losee v. 
Krieger, 153 N.E. 8*57, 22 Ohio 
App. 395. 

Okl.—Bank of Hartshorne v. Davis, 
62 P.2d 1261, 178 Okl. '336—Shaw 
v. Davis, 62 P.2d 1259, 178 Okl. 
334—In re Cline's Estate, 38 P.2d 
30, 169 Okl. 565—Farmers’ Bank 
& Trust Co. V. Sheffler. 186 P. 479, 
78 Okl. 44. 

Utah.—Hampshire v. Woolley, 269 P. 
135, 72 Utah 106. 

Wash.—Slate ex rel. Brown v. Long, 
41 P.2d 396. 180 Wash. 602—Stale 

V. Superior Court of King County, 
245 P. 764. 139 Wash. 102. 

Wls.—In re Krauss’ Estate, 250 N. 

W. 388, 212 Wls. 561—In re Schae¬ 
fer’s Estate, 207 N.W. 690, 189 
Wis. 395. 

23 C.J. p 1183 note 3, p 1184 note 30. 

35ii Ariz.—First Nat, Bank v. Su¬ 
perior Court in and for Apache 
County, 27 P.3d 62'5, 42 Ariz. 467. 
Colo.—Vick Roy v. Morgan, 160 P. 
1030, 62 Colo. 122. 

Mass.—In re McNulty’s Estate, 19*5 
N.E. 735, 290 Mass. 697. 

Mont.—Baker v. Hanson, 231 P. '902, 
72 Mont. 22. 

N.H.—Robinson v. Dana’s Estate, 174 
A. 772. 87 N.H. 114. 
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Okl.—Bank of Hartshorne v. Davis, 
62 P.2d 1261, 178 Okl. 336—Shaw 

V. Davis, 62 P.2d 1259, 178 Okl. 
334—In re Cline’s Estate, 38 P.2d 
30. 169 Okl. 665—Farmers’ Bank 
& Trust Co. V. Sheffler, 186 P. 479, 
78 Okl. 44. 

Wis.—In re Schaefer's Estate, 207 N. 

W. 690, 189 Wis. 395—Saddington 

V. Hewitt, 35 N.W. 552, 70 Wis. 
240. 

38. Mass.—In re McNulty’s Estate, 
195 N.E. 735, 290 Mass. '597—Mar¬ 
tin V. Clapp. 99 Mass 470—Select¬ 
men of Boston V. Boylston, 4 Mass. 
•318. 

Mont.—Baker v. Hanson, 231 P. 902, 
72 Mont. 22. 

Neb.—In re Bloedom’s Estate, 280 
N.W. 908, 135 Neb. 261. 

Okl.—In re Cline’s Estate. 38 P.2d 
30. 169 Okl. 56'5. 

Wash.—State v. Superior Court of 
King County, 245 P. 764, 139 Wash. 
102 . 

Wis.—In re Krauss’ Estate, 250 N, 

W. 388, 212 Wls. 561—In re Schae¬ 
fer’s Estate, 207 N.W. 690, 189 
Wis. 395. 

Ordering inepeGtloa of respondent's 
property 

Where persons alleged by adminis¬ 
trator to be wrongfully withhold¬ 
ing personal property of estate were 
examined under statute, court was 
held unauthorized to compel such 
persons to permit witnesses to in¬ 
spect property at their home, or to 
display property elsewhere for such 
Inspection.—State ex pel. Brown v. 
Long, 41 P.2d 396, 180 Wash. 602. 

37. Ill.—Dawdy v. Strickland, 37 N. 
E.2d 817, 3*78 Ill. 230, reversing 
32 N.E.2d 660, *309 IlhApp. 43— 
Johnson v. Nelson, 173 N.E. 77, 

Ill. 119, 88 A.L.R. 849, reversing 
In re Nelson’s Estate, 254 Ill.App. 
484—Sullivan v. Areola State Bank 
of Areola, 145 N.E. 167, 314 111. 
40—Urban v. Hynes. 1 N.B.2d W, 
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or, under a narrower statute, to have been concealed 
by him.88 Unless the statute under which the pro¬ 
ceedings are had grants such power, the court can¬ 
not compel restitution or grant recovery of the prop¬ 
erty.** The power to order delivery of the prop¬ 
erty has been held not to change the fundamental 
inquisitorial nature of the proceeding.^® 


Under still another group of statutes, the court 
is authorized not only to examine respondent and to 
compel restitution or grant recovery of the proper¬ 
ty but may also, in a proper case, try and determine 
any issue of title or right of possession that prop¬ 
erly arises respecting the property involved, and 
may decree accordingly.^ 1 Where the remedy is as 


285 Ill.App. 182—^Bates r. Lutz. 
220 IlLApp. 54. 

Iowa.—In re Hoffman's Estate. 289 
N.W. 720, 227 Iowa 973—Findley 

V. Jordan, 268 N.W. *516, 222 Iowa 
46—In re Brown's Estate. 235 N. 

W. 7'64, 212 Iowa 1296—Rickman 
V. Stanton, 32 Iowa 134. 

Kan.—In re Mahantia's Estate, 299 
P. 602, 133 Kan. 254. 

Mo.—Lolordo v. Lacy. 88 S.W.2d 353. 
'3*37 Mo. 1097—Davis v. Johnson, 58 
S.W.2d 746, 332 Mo. 417. transfer- 
riner, see App., 47 S.W.2d 121— 
Morley v. Prendlvllle, 295 S.W. 
563, 316 Mo. 1094. 

Nev.—Ward v. Daniels. 269 P. 913. 
51 Nev. 125. 

N.J.—In re Pay's Estate. 20 A.2d 67, 
129 N.J.Eq. 473—Hoyer v. Sullivan, 
102 A. 248. 88 N.J.Eq. 165, af¬ 
firmed 103 A. 1052. 88 N.J.Eq. <595. 
N.Y.—In re Brazil's Will, 220 N.Y. 
S. 331, 219 App.Div. 694, revers¬ 
ing In re Brazil’s Estate. 216 N.Y. 
S. 430, 127 Misc. 288—In re Brown¬ 
ing’s Estate. 30 N.Y.S.2d 604, 177 
Misc. 328. affirmed '30 N.Y.S.2d 606. 
262 App.Div. 489, appeal denied 31 
N.Y.S.2d 1019, 263 App.Div. 718— 
In re Hilliard’s Estate. 1'5 N.Y.S.2d 
96, 172 Misc. 273—In re Rubin’s 
Estate, 5 N.Y.S.2d 129. 168 Misc. 
81—In re Thoms’ Estate, 300 N. 
Y.S. 872. 165 Misc. 398—In re Si- 
chel’s Estate. 293 N.Y.S. 559. 162 
Misc. 2—In re Accles’ Estate, 275 
N.Y.S. 430, 163 Misc. 421—In re 
Arthur's Estate, 265 N.Y.S. 668, 
148 Misc. 269—In re Lowe's Estate, 
.265 N.Y.S. 420, 148 Misc. 107—In 
re Brown’s Estate, 253 N.Y.S. 329, 
141 Misc. 806—In re Forrest’s Es¬ 
tate. 249 N.Y.S. 766, 140 Misc. 14, 
reversed on other grounds Qross- 
man. In re, 254 N.Y.S. 1012, 234 
App.Div. 890, affirmed 182 N.E. 177. 
259 N.Y. 5’53—In re Lichtblau, 228 
N.Y.S. 2'39, 131 Misc. 826—In re 
Fraley’s EsUte. 221 N.Y.S. 461, 
129 Misc. 803—In re Ryan's Es- 
,tate. 188 N.Y.S. 887. 116 Misc. 472 
—In re Appel's Estate, 187 N.Y. 
3. 829, 115 Misc. 118—In re Mil¬ 
ler's Estate, 183 N.Y.S. 536. 112 j 
Misc. 287—In re Soule's Estate, 
187 N.Y.S. 828. 

Ohio.*—Goodrich v. Anderson, 26 N.E. 

2d 1016, 136 Ohio St. 509—Losee 
. V. Krieger, 153 N.E. 857, 22 Ohio 
App. 895. 

Utah.—Hampshire v. Woolley, 269 P. 

185, 72 Utah 106. 

23 C.J. p 1186 note 39. 


Purpose of statutss, providing for 
citation of person, alleged by execu¬ 
tor to have converted decedent's 
property, to appear and be examined 
on oath in probate court, and au- 
! thorizing such court to order him 
to pay value of property and com¬ 
mit him to jail on refusal to do so. 
is to provide summary method for 
recovery of decedent's property from 
party retaining possession thereof 
OP embezzling it.—Wilson v. Proch- 
now. 194 N.E. 246. 359 111. 148. 
ProvlsioB held valid 
Ill.—^Keshner v. Keshner. 33 N.E.2d 
877, >376 111. 3*54. reversing In re 
Keshner's Estate. 26 N.E.2d '529. 
304 Ill.App. 640. 

Psrsoa iutrustsd with assets 

Under a statute providing that the 
probate court may require an ac¬ 
counting of any person who has been 
intrusted with assets of the estate, 
such a person, being found in pos¬ 
session of such assets, is amenable 
to the orders of the court with re¬ 
spect thereto.—In re De Barry's Es¬ 
tate. Ill P.2d 728. 43 Cal.App.2d 715. 
Bst-off of mousy disbursed for ss- 
tats 

In discovery proceeding, deceased's 
father could not be compelled to pay 
estate assets over to administratrix 
without receiving benefit of set-off 
for considerably greater disburse¬ 
ment made by him for the account 
of the estate, where father's acts 
were substantially those of adminis¬ 
tratrix* authorized agent.—In re 
Christie's Estate, 4 N.Y.S.2d 484, 167 
Misc. 484. 

38. Md.—Hopper v. Hopkins. 160 A. 
166, 162 Md. 448. 

Nsosaslty of **ooBosalmsut** 

Pledgees' holding of assets of de¬ 
ceased person's estate as collateral 
to loan was held not "concealment" 
within statute providing for order 
of delivery to administrator; hence 
court was without jurisdiction to 
make such order.—Hopper v. Hop¬ 
kins, supra. 

39. Cal.—Koerber y. Superior Court 
in and for City and County of San 
Francisco. 206 P. 496, 67 Cal.App. 
31. 

Ind.—Montgomery y. Montgomery, 
140 N.E. 917, 81 Ind.App. I. 

Mass.—In re McNulty's Estate, 195 
N.E. 736, 290 Mass. 597. 

Neb.—^In re Bloedorn's Estate, 280 
N.W. 908, 135 Neb. 261. 

N.H.—Robinson y. Dana's Estate, 174 
A. 772, 87 N.H. 114. 
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Okl.—In re Cline's Estate, 88 P.2d 
30. 169 Okl. 665. 

Wash.—State ex rel. Brown y. Long, 
41 P.2d 896, 180 Wash. 602—State 
y. Superior Court of King County, 
245 P. 764, 139 Wash. 102. 

Wifl.—In re Krauss* Estate. 250 N. 
W. 388. 212 Wis. 561—In re Schae¬ 
fer’s Estate. 207 N.W. 690. 189 
Wis. 39'5. 

2*3 C.J. p 1185 note 32. 

40, Iowa.—In re Brown's Estate, 
235 N.W. 754, 212 Iowa 1295. 

41. Ill.—Dawdy v. Strickland, 37 N. 
E.2d 817, 378 Ill. 230. reversing 32 
N.E.2d 660, 309 .Ill.App. 43—Kesh¬ 
ner V. Keshner, 33 N.E.2d 877, 367 
Ill. 354, reversing In re Keshner's 
Estate, 26 N.E.2d 529. 304 Ill.App. 
640—Hansen v. Swartz, 178 N.E. 
246, 345 HI. 609—Johnson v. Nel¬ 
son. 173 N.E. 77. <341 Ill. 119, 88 A. 
L.R. 849, reversing In re Nelson’s 
Estate, 254 Ill.App. 484—In re 
Vinces* Estate, 267 Ill.App. 483. 

Mo.—State ex rel. North St. Louis 
Trust Co. V. Wolfe, 123 S.W.2d 
909. 343 Mo. 580—Davis v. John¬ 
son, 58 S,W.2d 746, 332 Mo. 417, 
transferring, see. App., 47 S,W.2d 
121—Morley v. Prendlvllle, 295 S. 
W. 563, 316 Mo. 1094—Eans v. 
Eans, 79 Mo. 53. 

N.Y.—In re Wilson's Estate, 169 N. 
E. 122, 262 N.Y. 153, affirming 232 
N.Y.S. 919, 225 App.Div. 761, which 
affirmed 250 N.Y.S. 553, 140 Misc. 
10—In re Akin’s Estate, 161 N.E. 
471, 248 N.Y. 202, affirming 224 N. 
Y.S. 743, 222 App.Div. 710, affirming 
223 N.Y.S. 812, 129 Misc. 840—In re 
Pierson's Estate, 16 N.Y.S.2d 369, 
258 App.Div. 911—In re Heim's Es¬ 
tate, 8 N.Y.S.2d 674, 255 App.Div. 
1007, affirming 3 N.Y.S.2d 134, 166 
Misc. 931—In re Bucklfer, 237 N.Y.S. 
242, 227 App.Div. 146—In re Bra- 
zil*g Will, 220 N.Y.S. 331, 219 App. 
Div. 694, reversing In re Brazil's 
Estate, 216 N.Y.S. 430, 127 Misc. 
288—In re Ort’s Estate. 217 N.Y.S. 
46, 217 App.Dlvr. 422—In re Chap¬ 
in's Estate, 3 N.Y.S.2d 936. 167 
Misc. 351—In re Lowe's Eslat*'^. 
266 N.Y.S. 420. 148 Misc. 107—In 
re Everitt's Estate, 259 N.Y.S. 81, 
144 Misc. 102—In re Weeks' Es¬ 
tate, 2^6 N.Y.S. 887, 142 Misc. 752 
—In re Gallagher's Estate, 241 N. 
Y.S. 759. 137 Misc. 564—In re Eh- 
lers' Estate. 231 N.Y.S. 16. 132 
Misc. 910—^In re Brennan's Estate, 
221 N.Y.S. 452, 129 Misc. 288—In 
re Peno's Estate, 221 N.Y.S. 205, 
128 Misc. 718—In re Davis* Estate, 
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broad as this, it really consists of two parts, namely, 
the discovery, or purely inquisitorial, part, and the 
trial of title part, which has been likened to replev¬ 
in despite this dual nature of the remedy, 

the proceeding has been said still to be fundamen¬ 
tally inquisitorial,^3 its aim being a discovery which 
will bring decedent's assets within the executor's 
dominion.4^ Ordinarily, a discovery proceeding un¬ 
der such a statute will embrace both the inquisition 
and the trial of title,^5 and the replevin phase of 
the proceeding must await the demonstration, on the 
inquisition, of respondent’s possession or dealing 


with the property;^® but this dual aspect is not 
invariable, and there may be an inquisition without 
a trial, as where the inquisition produces no facts 
warranting a trial, or where no answer asserting ti¬ 
tle is interposed,4 7 and there may be a trial of title 
without a prior inquisition,as where respondent 
admits possession and asserts a claim of title.^® 

In the absence of statutory authorization, the pro¬ 
bate court cannot, in discovery proceedings, try and 
determine a genuine issue as to the title to, or right 
to possession of, property.®® Under a statute pro- 


220 N.Y.S. 204, 128 Mlsc. 622, af¬ 
firmed 226 NT.Y.S. 797, 222 App. 
Div. 846—In re Seaman's Estate, 
199 N.Y.S. 794, 120 Mlsc. 531—In 
re Leonard’s Estate, 185 N.Y.S. 
24'3, 113 Mlsc. 205. 

23 C.J. p 1186 notes 38, 39. 

Power to impress trust on property 
disposed of see supra S 158. 
ireoMslty of real Issao of title 
It Is not suflloient to confer Ju¬ 
risdiction to submit discovery pro¬ 
ceeding to Jury that question of ti¬ 
tle may arise in courts, but it must 
be shown to be present, and repre¬ 
sentative of estate must point to 
specific property and allege title 
thereto.—In re Lowe's Estate, 2C5 
N.Y.S. 420. 148 Misc. 107. 

Coafliotiag claims of othsr persons 
The Jurisdiction of the surrogate'.s 
court to try title is limited to a de¬ 
termination of title as between the 
personal representative and the with¬ 
holding party; it has no juri.sdirtion 
to determine a controversy between 
a withholder of the property sought 
and a third person, even if the per¬ 
sonal representative also lays claim 
to the .«.ame property.—In re Hren- 
nan's Estate, 221 N.Y.S 462, 129 

Misc. 283—In re Miller's Estate, 183 
N.Y.S. 536. 112 Misc. 287—Matter of 
Silverman. 151 N.Y.S. 382, 87 Misc. 
671. 

lioiBg back of title 

If it appears that respondent re¬ 
ceived title from decedent, the court 
will not try any is.sue that may be 
raised as to whether the transfer 
had been fraudulently induced, the 
sole issue being one of title.—In re 
Landau's Estate, 2'98 N.Y.S. 150, 163 
Misc. 89 i. 

Order to cxcontc lastmmcaLta 

Surrogate's court in discovery pro¬ 
ceeding by administratrix to recover 
rent should* on determining that re¬ 
spondent held record title to land in 
Question in trust for decedent, direct 
respondent to execute assignment of 
lease and conveyance to decedent's 
representative.—In re Poth’s Will, 
279 N.Y.S. 95. 155 Misc. 116, affirmed 
283 N.Y.S. 428. 246 App.Div. 522. 

40. N.Y.—In re Nutrlxio's Estate, 

206 N.Y.S. 706, 211 App.Div. 8-— 


In re Rosen, 17 N-Y.S.2d 794, 173 
Mlsc. 433—In re Courtade's Estate, 
16 N.Y.S.2d 974, 172 Mlsc. 1078— 
In re Hilliard’s Estate. 15 N.Y.S. 
2d 96, 172 Mlsc. 273—In re Chap¬ 
in’s E.^tate. *3 N.Y.S.2d 936. 167 

Misc. 351—In re Kevill’s Estate, 
2 N.Y.S.2d 191, 166 Misc. 230—In 
re Slehel's Estate, 293 N.Y.S. 559, 
162 Mi.sr\ 2—In re Hagan's Estate, 
283 N.Y.S. 605, 157 Misc. 378. 

43. N.Y.—Matter of Heinze, 3 20 N. 
E. 63. 224 N.Y. 1—In re Nutrlzio's 
Estate, 206 N.Y.S. 708, 211 App. 
Div. 8—In re Browning's Estate, 
30 N.Y.S 2d 604. 177 Misc. 328. af¬ 
firmed 30 N.Y.S.2d 606, 262 App. 
Div. 489, appeal denied 31 N.Y.S.2d 
1019, 263 App.Div. 718—In re Ke- 
vill’s E.state. 2 N.Y.S.2d 191, 166 
Misc. 230—In rc Brown’s Estate. 
253 N.Y..S. -329. 141 Misc. 805—In re 
Miller's Estate, 183 N.Y.S. 5.36, 112 
Mi.sc. 287—In re Kingsley’s Estate, 
181 N.Y.S. 496, 111 Misc. 628. 

A fandamcatnl pnrpoao of the pro¬ 
ceeding is "that of permitting an in¬ 
quisition by the deceased’s repre- 
.sentative In respect to the facts, 
ownership, and right to possession of 
the estate to any property within 
the knowledge or control of anoth¬ 
er."—In re Kovill’s Estate, 2 N.Y.S. 
2d 191, 191, 166 Misc. 230. 

44. N.Y.—Matter of Heinze. 160 N. 
E. 63. 224 N.Y. 1—In re Ehrlich’s 
E.state. 215 N.Y.S. 141, 126 Misc. 
673—In re Kingsley's Estate, 181 
N.Y.S. 496, 111 Mlsc. 628. 

45. N.Y.—In re Rosen, 17 N.Y.S.2d 
794, 173 Mlsc. 433. 

Datermlaatioa of tltlo m matter of 
right 

Administratrix had right to secure 
determination in discovery proceed¬ 
ing, concerning whether respondent 
possessed certain property which 
should be delivered to the adminis¬ 
tratrix in her fiduciary capacity 
where a prior examination of re¬ 
spondent, directed pursuant to Sur¬ 
rogate’s Court Act, did not result in 
an adjudication of verity of oppos¬ 
ing positions of the parties.—^In re 
Rosen, supra. 

46. N.Y.—In re Hilliard’s Estate. 15 
N.Y.S.2d 96, 172 Misc. 273—In re 
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Kevin's Estate, 2 N.Y.S.2d 191, 166 
Misc. 230. 

47. Ill.—Keshner v. Keshner, 33 N. 
E.2d 877. 367 111. •3.'»4. reversing In 
re Keshner’s Estate, 26 N.E.2d 529, 
304 Ill.App. 640. 

N.Y.—In re Hilliard’s Estate, 15 N. 
Y.S.2d 96. 172 Misc. 273—In re 

Reilly’s Estate, 182 N.Y.S. 221. Ill 
Misc. 66. 

Answer as essential to trial see in¬ 
fra 8 161. 

48. N.Y.—In re Rosen, 17 N.Y.S.2d 
794. 173 Mi.se. 433. 

49. N.Y.—In re Mangene’s Estate, 
16 N.y.S.2d 94, 258 App.Div. 814 
—In re Comfort’s Estate, 253 N. 
y.S. 796, 234 App.Div. 19—In re 
Rosen, 17 N.T.S.2d 794, 173 Misc. 
433. 

Sa Ariz.—Kay v. Kay. 89 P.2d 496, 
499, 53 Ariz. 33G, citing Corpus Jtu 
ris—First Nat. Bank v. Superior 
Court in and for Apache County. 
27 P.2d 525, 4 2 Ariz 467. 

Cal.—In re Escolle’s Estate, 25 P.2d 
860, r34 Cal.App 47.3—Koerber v. 
Superior Court in and for City 
and County of San Francisco, 206 
r. 496. 57 Cal..4pp. 31. 

Ill.—Johnson v. Nelson, 173 N.E. 77. 
341 Ill. 119, 88 A L.R. 849, revers¬ 
ing In re Nelson’s Estate, 254 Ill. 
App. 484—Sullivan v. Areola State 
Bunk of Areola. 145 N.E. 167, 314 
Ill. 40—Urban v. Hynes. 1 N.B.2d 
8S5. 285 Ill.App, 182—People v. 

Ft. Dearborn Trust & Savings 
Bank of Chicago, 232 Ill.App. 109 
—Bales v. Lutz, 220 Ill.App. 54. 
Contra Wahl v. Jacobs. 146 Ill.App. 
71. 

Iowa.—In re Enright’s Estate, 276 N. 
W. 839, 22 i Iowa 603—Findley v. 
Jordan. 268 N.W. 515, 222 Iowa 46 
—In ro Brown’s Estate, 236 N.W. 
764, 212 Iowa 1295. 

Kan.—In re Mahannah’s Estate, 299 
P. 602. 133 Kan. 254. 

Md —Hopper v. Hopkins, 160 A. 166, 
162 Md. 448. 

Mont.—Baker v. Hanson, 231 P. 902, 
72 Mont. 22—State v. District 
Court of Fifth Judicial Dlst. In 
and for Jefferson County, 162 P. 
1053, 58 Mont. 210. 
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viding for the determination by the court as to 
whether or not defendant had concealed or embez¬ 
zled property and for the entry of a judgment 
against him if he had, the court, on finding defend¬ 
ant not guilty of embezzlement or concealment, has 
no authority to determine any other issues,^^ such 
as whether a claimed gift inter vivos was or was 
not valid.®2 Even if it is found, in a proceeding 
under such a statute, that defendant had concealed 
or embezzled money, the representative cannot re¬ 
cover the specific money, the only judgment provid¬ 
ed for being a money judgment.^^ 

Under a statute like that formerly obtaining in 
New York, under which the court lacked power to 
try title, the interposition of an answer asserting 
title put an end to the proceeding,®^ but under a 
later New York statute and similar statutes in other 
jurisdictions, despite the court’s lack of power to 
try title, the mere fact that the person sought to be 


examined claims ownership of the property involved 
does not preclude an examination of such person,®® 
and the court may proceed therewith until it finds 
that there is a substantial basis for such claim and 
that a genuine issue exists.®® If the court cannot 
try title, the mere fact that respondent files an an¬ 
swer claiming ownership does not invest the couft 
with jurisdiction to do so.®^ 

§ 160. Parties, and Process or Notice 

In a tummary proceeding for discovery, the only nec¬ 
essary parties are those who have knowledge or Informa¬ 
tion as to the property. A citation or summons Is the 
usual process In such proceedings. 

In a summary proceeding for discovery of assets 
of a decedent’s estate, it has been held that the only 
necessary parties are those who have knowledge or 
information as to property that should be inven¬ 
toried by, or delivered to, the representative.®® 
Where the proceeding is brought by someone other 


Nev.—^Ward v. Daniels, 269 P. 913, 
51 Nev. 125. 

N.J.—Heyer v. Sullivan. 102 A. 248, 
88 N.J.Kq. 165. affirmed 10*3 A. 
10'52. 88 N.J.Eq. 595. 

Okl.—Farmers' Bank & Trust Co. v. 

Sheffler. 186 P. 479. 78 Okl. 44. 
Pa.—In re McGovern's Estate, 186 A. 
89, 322 Pa. 379. 

Utah.—Hampshire v. Woolley, 269 P. 
135, 72 Utah 106. 

Wash.—State ex rel. Brown v. Lon^Ti 
41 P.2d 396, 180 Wash. 602—State 
V. Superior Court of Klnfi^ County, 
245 P. 764, 139 Wash. 102. 

23 C.J. p 1185 notes 32. 34, 35. 

“The court or Judge is not to try 
any issue of fact as to whether such 
person cited to appear is in the 
wrongful possession of property of 
the estate, but only to determine 
whether there is such an Issue, and. 
If there is not and the title is con¬ 
ceded to be in the estate, the order 
[for delivery] should be entered. 

But If it develops in the 
examination that the title to the 
property is in dispute, or that there 
is some controversy as to whether 
the estate is entitled thereto, then 
the administrator or executor must 
be relegated to procedure usually re¬ 
sorted to in order to adjudicate such 
issues."—In re Hoffman's Estate, 289 
N.W. 720, 721, 227 Iowa 973—In re 
Brown's Estate, 235 N.W. 754, 756, 
212 Iowa 1295—Bar to v. Harrison, 
116 N.W. 317, 319, 138 Iowa 41*3. 
Za pgoc—fling agslBJrt aflmlalstrator 
An administrator cannot be com¬ 
pelled to litigate in summary pro¬ 
ceedings against him the question 
whether he had discharged a debt 
due from him to the estate.—Wilson 
v. Ruthrauff, 82 Mo.App. 435. 

COalm ilMUisfl oa aasnfozosalils glfl 
Where defendant in discovery pro¬ 
ceeding admitted that decedent was 


the owner of property in her posses¬ 
sion but refused to surrender the 
property because of decedent's al¬ 
leged voluntary, but unfulfllled, oral 
promise to devise the property to de¬ 
fendant by will, orphans' court had 
the power under discovery statute to 
direct defendant to turn over to de¬ 
cedent's administratrix the property 
in defendant's possession.—In re 
Fay’s Estate, 20 A.2d 57, 129 N.J. 
Eq. 473. 

61. Ohio.—Goodrich v. Anderson. 26 
N.E.2d 1016, 136 Ohio St. '509. 

52. Ohio.—Goodrich v. Anderson, su¬ 
pra—Halloran v. Merritt, 192 N. 
E. 542, 48 Ohio App. 13'5. 

53. Ohio.—Lindquist v. Hayes, 15^ 
N.E. 297, 22 Ohio App. 141. 

54. N.Y.—Matter of Akin, 161 N.E. 
471, 248 N.y. 202, affirming 224 N. 
T.S. 743, 222 App.Div. 710, affirm¬ 
ing 223 N.Y.S. 812, 129 Misc. 840 
—In re Walker's Will, 32 N.E. 633. 
1*36 N.Y. 20—In re Brennan's Es¬ 
tate, 221 N.Y.S. 462, 129 Misc. 283 
—In re Davis’ Estate, 220 N.Y.S. 
204, 128 Misc. 622. affirmed 226 N. 
Y.S. 797, 222 App.Div. 846—In re 
Miller's Estate, 183 N.Y.S. 636, 112 
Misc. 287—In re Basch, 33 N.Y.S. 
424, 24 N.Y.Clv.Proc. 264. 

▲ssartiOB of rightful possasslOB 
Where the answer alleged that the 
property had been left to him by de¬ 
cedent to use as he saw fit in busi¬ 
ness enterprises and transactions, 
that he had paid to petitioner and 
other distributees all of such prop¬ 
erty, and that petitioner had ac¬ 
quiesced in such conduct over a peri¬ 
od of eleven years, the application 
for discovery was properly denied.— 
Matter of Cunard, 6 N.Y.S. 883, 2 
Conn.Surr. 16, affirmed 4 Silv.Sup. 
409, 7 N.Y.S. 663. 

58y N.Y.—Glck v. Stumpf, 88 N.Y.S. 

1126 


961, 113 App.Div. 16, 37 N.Y.Civ. 
Proc. 98. affirming 98 N.Y.S. 299, 
49 Misc. 32. 

23 C.J. p 1185 note 33. 

56. Iowa.—In re Hoffman’s Estate, 
289 N.W. 720, 227 Iowa 973— In re 
Enright's Estate. 276 N.W. 8'39, 
224 Iowa 603 —In re Brown’s Es¬ 
tate, 235 N.W. 754, 212 Iowa 1295 
—Barto V, Harrison, 116 N.W. 317, 
138 Iowa 413. 

N.Y.—Matter of Akin, 161 N.E. 471, 
248 N.Y. 202, affirming 224 N.Y.S. 
743, 222 App.Div. 710. affirming 223 
N.Y.S. 812, 129 Misc. 840—In re 
Brazil's Will, 220 N.Y.S. 331, 219 
App.Div. '694, reversing In re Bra¬ 
zil’s Estate, 216 N.Y.S. 430, 127 
Misc. 288—In re Brennan’s Estate, 
221 N.Y.S. 462, 129 Misc. 283—In 
re Miller's Estate, 183 N.Y.S. 536. 
112 Misc. 287—Gick v. Stumpf, 98 
N.Y.S. 299, 49 Misc. 32. affirmed 
98 N.Y.S. 961, irS App.Div. 16. 

23 C.J. p 1185 note 33. 

Basis showB through Improper svi- 
dSBoe 

Respondent’s testimony that she 
held decedent's personalty as gift 
was held properly in record for con¬ 
sideration by trial court so as to 
justify it in refusing order for de¬ 
livery of property, where, although 
the testimony was Improper, no rul¬ 
ing was obtained on objection there¬ 
to.—^Ward V. Daniels, ‘269 P. 913, 61 
Nev. 126. 

57. Cal.—Koerber v. Superior Court 
in and for City and County of San 
Francisco, 206 P. 496, 67 Cal.App. 
31. 

68 . N.T.—In re Vldegaray, 170 N. 
Y.S. 874, 184 App.Div. 381, affirm¬ 
ing 168 N.Y.S. 686. 

23 C.J. p 1186 note 42. 

Persons against whom remedy may 
be Invoked see supra | 164. 
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than the executor, the latter is not a necessary par- 
ty.^^ In an administrator’s proceeding to recover 
possession of property from one who is executor of 
another estate which claims an interest in the prop* 
erty, such other estate is a necessary party.®® The 
beneficiary of a tentative trust created by a savings 
bank deposit cannot be deprived of his rights there¬ 
in through discovery proceedings by the executrix 
to which the beneficiary was not a party.®^ A bill 
filed against an executrix to discover assets not in¬ 
cluded in the inventory is not demurrable or subject 
to dismissal because the executrix was made a party 
in her individual capacity.®^ In a bill of discovery 
by one administrator against another, distributees 
of their decedents are ordinarily not necessary par¬ 
ties.®® A legatee cannot, except under special cir¬ 
cumstances, join, in a suit against the personal rep¬ 
resentative for discovery and relief, an alleged debt¬ 
or of the estate from whom the representative has 
allegedly failed to collect assets of the estate.®^ 
Intervention. Where the probate court sends an 
issue to a court of law for trial by jury, the latter 
court has been held to be without power to permit 
intervention of another party.®® 

Substitution. In a jurisdiction in which the pro¬ 
ceeding is only inquisitional in nature until it ap¬ 
pears that respondent is in possession of assets, aft¬ 
er which it becomes one in the nature of replevin, 
see supra § 159, where respondent dies while the 
proceedings are still in the first or inquisitional 
stage, his personal representative cannot be substi¬ 
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tuted for him so as to require him to make discovery 
of facts alleged to be within the original respond¬ 
ent’s knowledge;®® but the rule is otherwise where 
the death occurs after the inquisitional stage has 
shown prima facie possession of assets and the pro¬ 
ceedings have entered the replevin stage.®*^ 

Process or notice. Where the probate code makes 
no provision as to t;he mode of notice in discovery 
proceedings, a general statute requiring notice to be 
given by citation unless otherwise provided ap¬ 
plies.®® Proper citation or summons should issue 
and all subsequent proceedings must await its re¬ 
turn,®® but irregularities are waived by a general 
appearance and the filing of an answer to the mer¬ 
its.*^® The issuance of a subpoena duces tecum re¬ 
turnable at the same time as the order in discovery 
has been held proper. 

§ 161. Pleading 

To obtain discovery or other relief In summary pro¬ 
ceedings, an application must be filed setting forth the 
essential facts. An answer may be filed, the sufficiency 
and effect of which depends on the local statutes; and 
the filing of a reply or a bill of particulars may be di¬ 
rected. In at least one state the pleadings consist of 
Interrogatories and the answers thereto. 

Application; objections. In order to obtain dis¬ 
covery for a decedent's estate by summary proceed¬ 
ings an application must be filed.72 The motion^® 
or petition74 must set forth fads showing that prop¬ 
erty of the estate came into the possession of re- 


Creditore are not necessary or 
proper parties.—In re Accles* Estate, 
276 N.Y.S. 430, 153 Misc. 421. af¬ 
firmed 281 N.T.S. 973. 245 App.Div. 
743. 

Ooadmiaistrator 

(1) An order for examination on 
the petition of an administrator may 
bo set aside for the failure to Join a 
coadministrator as a party, where 
both had qualified and each had filed 
a separate inventory.—In re Slingr- 
erhead, 36 Hun, N.Y., '575. 

(2) The nonjoinder of one of two 
special administrators does not pre¬ 
vent the other from hringinfir the 
proceedings.—Talbot v. Bush. 146 N. 
E. 223, 2<51 Mass. 27. 

69. Ill.—Keshner v. Keshner, 3'3 N. 
E.2d 877. 376 111. 364. reversing 
In re Keshner's Estate, 26 N.E.2d 
629, 304 in.App. 640—In re Halas- 
ka's Estate, 30 N.B.2d 119, 307 Ill. 
App. 176. 

60. Ill.—Hansen v. Swartz, 178 N.E. 
246. 346 Ill. 609. 

01. H.Y.—In re Faulkner's Will, 236 
N.Y.S. 237, 134 Misc. 607. 

68. Md.—-Lilnthicum v. Polk, 48 A. 
848. 98 Md. 84. 


63. W.Va.—Wiant v. Lynch, 140 S.E. 
487, 104 W.Va. 607. 

04. Va.—Beaty v. Downing, 31 S.E. 
612, 96 Va. 451. 

66. N.Y.—In re Pardee's Estate, 257 
N.Y.S. 593. 2*35 App.Div. 462. 

66. N.Y.—In re Hilliard’s Estate, 

15 N.Y.S.2d 96, 172 Misc. 273. 

67. N.Y.—In re Courtade's Estate, 

16 N.Y.S.2d 974, 172 Misc. 1078. 

68. Wyo.—State v. District Court 
of Eighth Judicial Dist., in and for 
Fremont County, 227 P. 378, 31 
Wyo. 413, 36 A.L.R. 1082. 

69. N.Y.—In re Videgaray, 168 N. 
Y.S. 686, affirmed 170 N.Y.S. 874, 
184 App.Dlv. 381. 

23 C.J. p 1186 note 46. 

TOt N.Y.—Matter of McOuire, 94 N. 
Y.S. 97, 106 App.Div. 131. 

71. N.Y.—In re Browning's Estate, 
27 N.Y.S.2d 818, 176 Misc. 808. 

72. Wyo.—State v. District Court 
of Eighth Judicial Dist., in and 
for Fremont County, 227 P. 878, 
31 Wyo. 413, m A.L.R. 1082. 

78. Fla.—Hawkins v. Perry, 1 So.2d 
620, 146 Fla. 766. 
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74. N.Y.—In re Lowe’s Estate, 265 

N.Y.S. 420, 148 Misc. 107. 

Fozm. of petltioB 

Wis.—Saddington v. Hewitt, 35 N.W. 

552. 70 Wis. 240. 

Petition held snfllclent 

(1) Petition alleging that stock 
"formerly belonging to" decedent 
should be delivered to temporary ad¬ 
ministrator or included in inventory 
or appraisal, and that stock was 
loaned by decedent to respondent for 
temporary use as collateral for per¬ 
sonal loans and was never returned, 
although demand was made, suffi¬ 
ciently alleged decedent’s ownership 
of stock.—In re Chapin's Estate, 3 
N.Y.S.2d 936, 167 Misc. 361. 

(2) Petition alleging that petition¬ 
er believes himself entitled to the 
funds either individually or as ad¬ 
ministrator is sufficient, since such 
an allegation comprises the allega¬ 
tion that the fu-nds may belong to 
the administrator as such.—In re 
Smith’s Estate, 5 N.Y.S.2d 886. 

Petition held tnsnttelent 

Petition seeking to discover dece¬ 
dent’s funds and certain personalty 
alleged to be in widow’s possession 
or control held insufficient as to 
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spondent, or, where the statute so requires, that re* 
spondent has in his possession < or knowledge deeds 
or other writings evidencing title to the property 
in que$tion.75 However, at least where the statute 
so provides, an affidavit on information and belief 
is sufficient,^® and such allegations are liberally re- 
garded.*^^ For the purpose of passing on the suffi¬ 
ciency of the application, the facts alleged in the 
petition must be taken as true.^® 

Where a bill for discovery is brought under gen¬ 
eral statutes or rules, general rules as to the suffi¬ 
ciency of the pleadings are applicable.^® 

After the filing of the application, the person cit¬ 
ed should be given a reasonable time in which to 
file objections.®® 

Objections to the affidavit should be urged by de¬ 
fendant before submitting himself to a trial, since 
otherwise he is assumed to waive all defects;®^ and 


it has been held ./that where respondent has- inter¬ 
posed an answer, after the overruling of a motion 
to quash the petition, he must be deemed to have 
waived any question as to the sitfficiency of the affi¬ 
davit to the petition.®® 

The affidavit may be amended where petitioner 
finds himself misinformed, and any order subse¬ 
quently made can refer only to the amended affi¬ 
davit.®® 

Answer generally. In a summary proceeding for 
discovery, an answer may be filed ;®^ if the answer 
denies knowledge or possession of the property, re¬ 
spondent is subject to examination.®® The interpo¬ 
sition of an answer which alleges that respondent 
has title to, or right to possession of, the property, 
and which is sufficient to raise such issue, trans¬ 
forms the proceeding from a mere inquiry to a trial 
of title,®® and the proceeding does not otherwise be- 


funds for failure to point out par¬ 
ticular money In widow's possession 
owned by decedent.—In re Lowe's 
Estate, 265 N.Y.S. 420, 148 Misc. 107. 

OoaaaalmMLt 

Under a statute reaulrlnsr allega¬ 
tion of concealment, a petition is In¬ 
sufficient which, while charging con¬ 
cealment, shows by other allegations 
that there is no concealment.—Hop¬ 
per V. Hopkins, 160 A. Id6, 162 Md. 
448. 

Cximtnallty 

The fact that a statute provides 
for a penalty where respondent is 
found guilty does not, in some cases, 
require an allegation of criminality 
in a petition stating a cause of action 
under another statute which does not 
provide for a penalty.—Losee v. 
Krieger, 153 N.E. 857, 22 Ohio App. 
395. 

Mont—State v. Silver Bow 
County Second Judicial Dlst. Ct., 
89 P. 62. 35 Mont. 318. 

23 C.J. p 1187 note 51. 

7a, Ill.—^People ex rel. Olsen v. 
Templeman, 265 111.App. 369. 

77. Mo.—Tygard v. Falor, 63 S.W. 
672. 16*3 Mo. 234. 

23 C.J. p 1186 note 49. 

78. K.Y.—In re Browning's Estate, 
27 N.Y.S.3d 818, 176 Misc. 308. 

7t. Flsadings held snttelsat 

Pleadings, affidavit, and exhibits 
showing that bank, to which testa¬ 
tor had assigned life policies to se¬ 
cure debts, and trustee, to whom 
testator directed bank to pay balance 
for specific purpoM, failed to ac¬ 
count for proceeds and to turn over 
to executrix mortgages and notes 
allegedly paid out of proceeds, held 
to warrant granting of bill of dis¬ 
covery to executrix permitting ex¬ 
amination of bank's and trustee's 


records.—Floyd v. Victory Sav. 
Bank. 189 S.E. 462, 182 S.C. 367. 

Showing of neoessity for discovery 
required 

A bill for discovery and relief in 
equity against the personal repre¬ 
sentative to charge in his hands the 
personal estate must show a neces¬ 
sity for the discovery, due to indis¬ 
pensability of the evidence sought 
and inability to obtain it otherwise. 
—Price V. Lalng, 68 S.E. 24. 67 W. 
Va. 373. 

80. Wyo.—State v. District Court of 
Eighth Judicial Diet., in and for 
Fremont County, 221 P. 378, 31 
Wyo. 413. 35 A.L.R. 1082. 

81. Ill.—Wade v. Pritchard, 69 Ill. 
279—In re Welch, 186 Ill.App. 200. 

Tailurs to show interest of petition¬ 
ers 

An objection that the court was 
without jurisdiction in citation pro¬ 
ceedings instituted by administrators 
de bonis non to collect assets con¬ 
verted by respondent, a former attor¬ 
ney for the estate, because the affi¬ 
davit failed to show in what way 
the administrators de bonis non were 
Interested in the estate, was waived 
by respondent submitting his account 
and contesting the matter.—^People 
ex rel. Olsen v. Templeman, 265 Hi. 
App. 869. 

88. Ill.—Mohlke V. People, 117 111. 
App. 595. 

83. Ill.-—Blair v. Bennett, 24 ET.E. 
969, 134 IIL 78. 

8«w N.Y.—In re Basoh, 88 H.Y.S. 484, 
24 N.T.Civ.Proc. 364. 

23 C.J. p 1187 note 56. 

What ooustitntes saunrsy 
In view of the 8tatutor;ir require¬ 
ment that all pleadings must be In 
writing and verified, the fact that 
respondent In proceeding by admin¬ 
istratrix for discovery of property 

1128 


alleged to be withheld was permitted 
without objection to offer testimony 
concerning property involved did not 
constitute a sufficient "answer" with¬ 
in statute.—In re Arthur’s Estate, 
265 N.Y.S. 668, 148 Misc. 269. 
Order to file saswer denied 
Pa.—In re Montgomery's Estate, 89 
Pittsb.Leg.J. 295. 

Beepottse erroneously stricken 
A verified response filed by re¬ 
spondent and setting forth all the 
information to which the petitioner 
was entitled, and facts requiring dis¬ 
missal of the petition in that there 
was no concealment, but a claim of 
title out of the estate, was errone¬ 
ously stricken.—First Nat. Bank v. 
Superior Court in and for Apache 
County, 27 P.2d 525, 42 Ariz. 467. 

An unsworn denial of the truth 
of a sworn allegation in the petition 
entitles respondent to no relief.—In 
re Ferrari’s Ex’rs, 236 N.Y.S. 406, 
134 Misc. 728. 

Bsnlal as oonoluslon 
As respects the Issues raised, 
where an answer admitted that dece¬ 
dent gave respondent moneys then 
In a safe-deposit box in a bank and 
directed that it be withdrawn and 
divided with decedent’s other chil¬ 
dren, a denial in the answer that re¬ 
spondent had ever had possession of 
cash belonging to the estate was a 
mere conclusion.—In re Halaska's 
Estate, 30 N.E.2d 119, 307 Ill.App. 
176. 

88k N.Y.—In re Brown’s Estate, 253 
N.Y.S. 82'9, 141 Misc. >805. 

88. N.Y.—In re Comfort's Estate, 
2-53 N.Y.S. 796, 284 App.Div. 19— 
In re Nutrizio’s Estate. 206 N.Y.S. 
706, 211 App.Div. 8—In re Bosen, 
17 N.Y.S.2d 794, 173 Misc. 433— 
In re 'Degenhardt's Estate, 206 N. 
Y.S. 280, 128 Misc. 762Wn re Car- 
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come a trial but despite respondent’s default ,or 
failure to raise such issue the court is stilj required 
to proceed with the inquisition to determine wheth¬ 
er the estate is, at least prima facie, entitled to pos- 
ie^sion,** and is not deprived of its power to order 
delivery of any property found on such inquisition 
to belong to the estate.®® Where a discovery pro¬ 
ceeding is continued after the death of the original 
respondent against his executor, the latter may in¬ 
terpose the defense that he finds none of the de¬ 
manded property among his decedent’s possessions 
reaching the hands of the fiduciary as such.®® 

Amendment or withdrawal of answer. In the ab¬ 
sence of statutory provision permitting the amend¬ 
ment of an answer in discovery proceedings as of 
right, the grant or rejection of an application for 
leave to withdraw an answer has been held to rest 
in the court's discretion.®^ In a jurisdiction where 
an appeal from the final order of the probate court 
requires a trial de novo the petition may be amend¬ 


ed on appeal.®® 

Demurrer, A purely technical demurrer to a bill 
for discovery in a probate court should be over¬ 
ruled.®® 

Reply or replication. The court may be empow¬ 
ered in discovery proceedings to direct the filing of 
a reply to an answer alleging title.®* Where, in a 
proceeding against an administrator for discovery 
and an accounting of alleged concealed assets, de¬ 
fendant answered interrogatories submitted, com¬ 
plainants were entitled to reply to such answers to 
define more clearly and shorten the issues.®® A sec¬ 
ond petition has been held sufficient to form an is¬ 
sue without a formal replication, although petition¬ 
er should have been permitted to file a replication 
offered after the second petition was filed.®® 

Bill of particulars. If the petition in discovery 
proceedings is sufficient to warrant the order of ex¬ 
amination, no bill of particulars may be required of 


ney’8 Estate. 196 N.Y.S. 105. 119 
MJsc. 104, affirmed 199 N.Y.S. 914. 
206 App.Div. T34—In re Crook’s 
Estate. 190 N.Y.S. 285. 

87. N.Y.—In re Brennan’s Estate, 
221 N.Y.S. 462, 129 Misc. 283. 

Zssua ralaad 

Answer to petition for discovery 
and delivery of personalty, denying 
generally petitioner’s right to pos¬ 
session and decedent's ownership, 
raised issue of title within Jurisdic¬ 
tion of surrogate’s court.—In re 
Bucliler, 227 N.Y.S. 133, 131 Misc 
172. 

Vo issna ralsad 

(1) Answer alleging decedent’s in¬ 
testacy ns respects bond.M sought to 
be recovered in discovery proceed¬ 
ing held to raise no issue of title.— 
In re Brennan’s Estate, 221 N.Y.S. 
462. 129 Misc. 283. 

(2) Where the answer contained 
no claim of title, but merely denied 
that respondents were in possession 
of any property belonging to dece¬ 
dent’s estate, and the estate’s own¬ 
ership thereof, the proceeding stands 
as one of inquiry or discovery, and 
must proceed as such, unless re¬ 
spondents voluntarily ask to amend 
their answer.—In re Carney’s Estate, 
196 N.Y.S. 105, 119 Misc. 104, af¬ 
firmed 199 N.Y.S. 914. 

88 . N.Y.—In re Hossan’s Estate, 294 
N.Y.S. 516, 102 Misc. 333—In re 
Arthur’s Estate. 265 N.Y.S. 668, 
148 Misc. 269—In re Massey’s Will. 
2'67 N.Y.S. 578, 14'3 Misc. 794—In 
re Reilly’s Estate, 182 N.Y.S. 221. 
Ill Misc. 66. 

VoUnva to raiso loono ogulvmlsat to 
goaorai doalal 

N.Y.—In re Farrell's Estate, 30 N. 
T.S.3d 742. 177 MIbc. 389—In re 


Kevin’s Estate. 2 N.Y.S.2d 191. 16,6 
Misc. 230—In re Hossan’s Estate, 
294 N.Y.S. 516, 162 Misc. 333—In 
re Donnelly’s Estate, 283 N.Y.S. 
609, 157 Misc. 319, 

Dlstlnetloa orltlelsod 

’’The attempted distinction be¬ 
tween an ’inquiry’ and a ’trial’ ap¬ 
pears to be rather one of nomen¬ 
clature than of substance. In either 
situation the ultimate purpose of the 
proceeding is to determine whether 
or not respondent has in his pos¬ 
session any property or the proceeds 
of any property, title, and right to 
posse.sslon of which is vested in the 
representative. ... In both 
cases the result of the proceeding 
will be a determination, 
which will be binding and conclu¬ 
sive upon the parties, as to whether 
or not a concrete recovery by the 
petitioner from the respondent is 
permissible.”—In re Kevill’s Estate, 
2 N.Y.S.2d 191, 193, 166 Misc. 230. 

Baislng issue as to part of property 

Where respondent asserted title in 
himself to portion of property and 
interposed a denial of possession of 
portion of property, respondent was 
subjected to examination to tost va¬ 
lidity of his denial of receipt of 
property not claimed by him to be 
his own.—In re Courtade’s Estate, 
16 N.Y.S.2d 974, 172 Misc. 1078, 

89. N.Y.—In re Akin’s Estate, 161 
N.E. 471. 248 N.Y. 202. affirming 
224 N.Y.S, 743, 222 App.Div. 710, 
which affirmed 223 N.Y.S. 812. 129 
Misc. 840—In re Jarmakowski’s 
Estate, 8 N.Y.S.2d 35, 169 Misc. 
463 —In re Kevill’s Estate, 2 N. 
Y.S.2d 191. 166 Misc. 2*30—In re 
Weeks’ Estate. 256 N.Y.S. 887, 142 
Misc. 752. 


Oraat prsoantlon should bo used in 

directing delivery of property in pro¬ 
ceeding to discover decedent’s prop¬ 
erty where there has been inquiry 
only and not trial.—In re Arthur's 
Estate. 265 N.Y.S. 668. 148 Misc. 

269. 

90. N.Y.—In re Courtade’s Estate, 
16 N.Y.S.2d 974, 172 Misc. 1078. 

91. N Y.—In re Hossan's Estate, 
294 N.YS 516, 162 Misc. 333. 

Ooasideratloas affoctlng Olsozotloa 
Where respondent’s answer admit¬ 
ted receipt of money from decedent 
as a gift, and no mistake, omission, 
irregularity, or defect was asserted, 
the attempted retraction of the 
sworn admission raised a strong in¬ 
ference that the pleader was actuat¬ 
ed solely by ulterior motives sub¬ 
versive of the ends of Justice, which 
Inference should be adequately neg¬ 
atived before the court should per¬ 
mit Itself to be made a party there¬ 
to; and, apart from these considera¬ 
tions, the respondent should not be 
permitted to withdraw the answer 
where the ultimate result, If appli¬ 
cation to withdraw were granted, 
would be to leave respondents in 
same position which they occupied. 
—In re Hossan’s Estate, 294 N.Y.S. 
516, 162 Misc. 333. 

98. Hi.—In re Wright’s Estate, 25 
N.E 2d 909, 304 lll.App. 87. 

93. Pa.—Markle’s Estate, 4 Pa.DlBt. 
348. 

94. N.Y.—In re Unger’s Estate, 16 
N.Y.S. 2d 609, 172 Misc. 952, af¬ 
firmed 19 N.y.S.2d 28. 259 App.Div. 
823. 

95« Mo.—In re Clinton, 123 S.W, 1, 
223 Mo. 371. 

98. Md.—Long v. Long, 80 A. 899, 
848, 115 Md. r30. 
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the petitioner,although a bill of particulars may 
be demandable from the respondent in amplification 
of his affirmative answer and it has been held, 
without reference to the right of a respondent to a 
bill of particulars, that a demand therefor before 
the filing of a reply ordered by the court was pre¬ 
mature.®® 

The interrogatories and the answers thereto in a 
summary proceeding to discover and recover assets 
of the estate constitute, in at least one jurisdiction, 
the pleadings in the cause and make up the issues 
to be tried,^ and, as appears infra § 162, are not 
ordinarily to be considered as evidence. If the an¬ 
swers raise a general issue there can be no judg¬ 
ment on the pleadings,® but if the answers do not 
raise any issues judgment on the pleadings is prop¬ 
er.® The original affidavit and the answer thereto 
are not part of the pleadings, and the filing of a 
general denial in answer to the original affidavit 


88 C. J. S. 

raises no issue to be tried.^ 

§ 162. Evidence 

Tht representatlv« hai the burden of proving prime 
facie that respondent haa property belonging to the ea- 
tate, and the reepondent has the burden of supporting hie 
claim to property which la admitted or shown to have be¬ 
longed to decedent. Qeneral rules govern the admls- 
alblllty, and the weight and sufficiency, of the evidence. 

A representative seeking discovery of assets has 
the burden in the first instance of showing prima 
facie that the respondent has property belonging to 
the estate or information concerning such proper¬ 
ty.® If it is proved or admitted that the property 
claimed belonged to decedent, a presumption aris¬ 
es that a condition once shown to exist continues,® 
and the burden shifts to respondent to support his 
claim^ by showing divestiture of such former owner¬ 
ship;® thus, if respondent claims title by gift, the 
burden is on him to prove a gift.® Where, because 
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97. N.T.—In re Kevill'a Estate, 2 
N.T.S.2d 191, 166 Misc. 230. 

98. K.Y.—In re Kevill’a Estate, su¬ 
pra. 

Before OKamlaatioa of reproeoAta- 
tlvee 

Where a person asserts, as the ba¬ 
sis of her claims against the estate, 
transactions in which she personally 
participated, and the representatives 
of the estate demand a bill of par¬ 
ticulars, the court may validly re¬ 
quire the furnishing of such bill in 
advance of the completion of an ex¬ 
amination of the representatives 
sought by claimant.—In re Leary's 
Estate. 24 N.Y.S.2d 79, 175 Misc. 253. 

99. X.Y.—In re Unger’s E.state, 16 
N.Y.S.2d 609. 172 Misc. 952, af¬ 
firmed 19 N.Y.S.2d 28, 259 App.Div. 
823. 

1. Mo.—In re Decker’s Estate, 152 
S.W.2d 104—Davis v. Johnson, '58 
S.W.2d 746. 332 Mo. 417, trans¬ 
ferred. see, App., 47 S.W.2d 121— 
Spencer v. Barlow, 5 S.W.2d 28, 
319 Mo. 835—Starks v. Lincoln, 291 
S.W. 132, 316 Mo. 483—Maynard v. 
McClellan, App., 166 S.W.2d 770— 
Newell V. Edom, App., 242 S.W. 
701. 

Mo.—Maynard v. McClellan, App., 
156 S.W.2d 770. 

M1«V9 to a&swor AwaerioaUF is 
no ground for Judgment on the plead¬ 
ings where the answer raises gen- 
oral issues, in the absence of a stat¬ 
ute requiring interrogatories to be 
numerically answered.—Spencer v. 
Barlow, 5 S.W.2d 28, 319 Mo. 835. 

AUoglBg nltloublo faots is suffl- 
«lent to raise issues; the evidence 
in support of such facts need not be 
set forth in the answers.—Maynard 
V. McClellan, Mo.App., 156 S.W.2d 
770. 


3. Mo.—Maynard v. McClellan, su¬ 
pra. 

4. Mo.—Maynard v. McClellan, su¬ 
pra. 

8. N.Y.—In re Buckler, 237 N.Y.S. 
242. 227 App.Div. 146—In re Far¬ 
rell's Estate. 30 N.Y.S.2d 742, 177 
Misc. 389—In re Kevill’s Estate, 2 
N.Y.S.2d 191, 166 Misc. 230—In re 
Hossan’s Estate, 294 N.Y.S. 516, 162 
Misc. 333—In re Massey’s Will, 267 
N.Y.S. 578, 143 Misc. 794—In re 
Bates' Estate, 21 N.Y.S.2d 306, af¬ 
firmed In re Bates' Will, 20 N.Y. 
S.2d 1012, 259 App.Div. 968, rear¬ 
gument denied In re Bates’ Estate, 
21 N.Y.S.2d 393, 259 App.Div. 986. 
23 C.J. p 1187 note 60. 

Action for money oonveyed away; 
fraudulent Intent 

Where defendant, sued for con¬ 
veying away money of decedent, ad¬ 
mits withdrawal of money from 
bank, administratrix, to establish 
prima facie case, need only prove 
that money belonged to decedent, 
and no fraudulent or criminal intent 
need be shown.—Lindquist v. Hayes, 
153 N.E. 297, 22 Ohio App. 141. 

A N.Y.—In re Canfield’s Estate, 163 
N.Y.S. 191, 176 App.Div. '564—In 
re Hossan's Estate, 294 N.Y.S. 516, 
162 Misc. 33'3. 

7. Mo.—Spencer v. Barlow, 5 S.W.2d 
28, 319 Mo. 835—In re Vail Fos- 
sen, App., 13 S.W.2d 1076. 

N.Y.—In re Hossan’s Estate, 294 N. 

Y.S. 516, 162 Misc. 333. 

23 C.J. p 1187 note 61. 

Quality and quantum of proof 
In action to discover assets of 
estate, where prima facie case is 
made against defendants claiming 
property alleged to belong to estate, 
burden is on them to establish their 
ownership by proof which is clear, 
full, unequivocal, and convincing to 
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the Judicial mind.—In re Martin’s 
Estate, 266 S.W. 750, 219 Mo.App. 
51. 

Burden is on respondent to prove: 

(1) That property received from a 
former executor and residuary lega¬ 
tee was not needed for debts, taxes, 
or administration expenses.—In re 
Hammond’s Estate, 190 N.Y.S. 886, 
198 App.Div. 634. 

(2) Administrator of wife's estate 
claiming right to withhold portion 
of proceeds of wife’s land on theo¬ 
ry of repayment of money expended 
when improving such land held re¬ 
quired to prove that there was con¬ 
sideration for money received by 
him.—Roethemeler v. Velth, 69 S.W. 
2d 930, 334 Mo. 1030. 

Proof of dslivory by dsosdsnt to 
respondent has been held sufficient 
to shift the burden of going for¬ 
ward to the petitioner.—In re Buck¬ 
ler. 227 N.Y.S. 1*33, 131 Misc. 172. 

8 - N.Y.—In re Hossan's Estate. 294 
N.Y.S. 516, 162 Misc. 333. 

8. Mo.—Spencer v. Barlow, 5 S.W. 
2d 28, 319 Mo. 835—Kunst v. Walk¬ 
er. App., 43 S.W.2d 886—In re Vail 
Fossen, App., 13 S.W.2d 1076— 
Cremer v. May, 8 S.W.2d llO, 223 
Mo.App. 57—Roelofson v. Whitten, 
App., 249 S.W. 688—Newell v. 
Edom. App., 242 S.W. 701. 

N.Y.—In re Housman’s Estav^t^ 121 
N.E. 357, 224 N.Y. 626—In re Can- 
field's Estate, 163 N.Y.S. 191, 176 
App.Dlv. 654—In re Booth's Will. 
218 N.Y.S. 684, 216 App.Div. 616— 
In re Gofer’s Estate, 200 N.Y.S. 906, 
121 Misc. 292—In re Humphrey’s 
Estate. 183 N.Y.S. 138. 

Contra In re Tipple, 194 N.Y.S. 
671, 118 Misc. 430. 

"No inference of the making of a* 
gift will be iudulged."—^In re HOs^ 
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of the relations between the parties, the doctrine of 
constructive fraud attaches to a transaction under 
which respondent claims title to the property, re¬ 
spondent must show that deceased fully understood 
his act and that there was no undue influence.^o 

Admissibility. The usual rules of evidence gov¬ 
ern with respect to admissibility of evidence in dis¬ 
covery proceedings.^^ 


In Missouri, where the interrogatories and the 
answers thereto constitute the pleadings, they are 
not to be considered as evidence except in so far as 
they contain admissions against interest.^2 

Weight and sufficiency. The usual rules of evi¬ 
dence govern with respect to the weight and suffi¬ 
ciency of the evidence offered or adduced.^® The 
burden of proof is not sustained where the evidence 


san*8 Estate, 294 N.Y.S. 516, 631, 162 ; 
Misc. 333. 

10. N.Y.—In re Gallagher's Estate, 
241 K.Y.S. 759, 137 Misc. 564. 

XI. Teiin.--Hill v. Fly, Ch.A., 62 S. 
W. 731. 

EvidMioa held admieelhle 

(1) Generally. 

N.Y.—In re Neldhart's Estate, 291 N. 

Y.S. 696, 249 App.Dlv. 664. 

Wash.—In re Ward's Estate, 292 P. 
737, 159 Wash. 2'52. 

(2) Testimony showing that dece¬ 
dent in making deposit did not in¬ 
tend to create Joint tenancy with 
respondent.—In re Porianda's Estate. 
176 N.E. 826, 256 N.Y. 423, revers¬ 
ing 244 N.Y.S. 915, 230 App.Div. 788. 
which affirmed 237 N.Y.S. 715, 136 
Misc. 389. 

(3) Testimony of defendant re¬ 
garding deceased's mental condition 
when going to live with her.—In re 
Ward's Estate, supra. 

(4) Evidence that defendant had 
appropriated and withheld property 
belonging to decedent's estate.—Lo- 
see V. Krieger. 153 NE. 857, 22 Ohio 
App. 395. 

<5) Evidence that decedent was 
incapacitated from transacting busi¬ 
ness at time of disposing of some of 
her estate.—Loses v. Krieger, supra 
Svldanos held laadmiMlbls 

(1) In action under statute by ad¬ 
ministrator against maker of notes to 
discover concealed or embezzled as¬ 
sets of the estate, evidence as to 
mental incapacity of deceased to 
make alleged gift of notes to maker 
was properly excluded as immaterial, 
since the sole issue was whether any 
assets had been concealed or embez¬ 
zled, and no money Judgment on the 
notes could be had.—Goodrich v. An¬ 
derson, 26 N.E.2d 1016, 1'36 Ohio St. 
609. 

<2) Under the same statute, evi¬ 
dence that decedent was Insolvent 
at time of gift was properly exclud¬ 
ed.—In re Raymond's Estate, 34 N. 
B.2d 821. 66 Ohio App. 428. 

la. Mo.—Starks v. Lincoln, 291 S. 
W. 132, 316 Mo. 483—Newell v. 
Edom, App., 242 S.W. 701. 

13 . Vast of prima faolo ease 
Where respondent tiled answer de¬ 
nying knowledge or information suf- 
ftcient to form belief, although ad¬ 
ministratrix could not rely on de¬ 


fault in pleading as an admission of 
truth of allegations of her petition 
so as to entitle her to Judgment 
without proof, she was entitled to 
the same favorable construction that 
the general rule on a motion for 
nonsuit concedes to party having the 
affirmative; thus, In proceeding for 
discovery and delivery of trust de¬ 
posit to administratrix as property 
of intestate, wherein respondent 
bank put in ap answer denying any 
knowledge or Information sufficient 
to form belief and neither bank nor 
special guardian for incompetent 
trustee offered any evidence, test in 
determining whether administratrix 
made out "prima facie case" was 
whether evidence was such as to af¬ 
ford possible basis for reasonable 
Inference that there was an inten¬ 
tion to create a trust for the intes¬ 
tate as beneficiary rather than mere¬ 
ly to set up the appearance of one 
for convenience or personal benefit 
of the trustee herself.—In re Far¬ 
rell's Estate, 30 N.Y.S.2d 742, 177 
Misc. 389. 

Statsmsnts la brief unsubstan¬ 
tiated by record cannot be relied on 
as evidence.—In re Razoux* Estate. 
277 N.Y.S. 4'67, 164 Misc. All. af¬ 
firming 276 N.Y.S. 782, 164 Misc. 128. 

Svldsaos held salBolmit 

(1) Generally. 

Ill.—See Maple v. Lawhun, 200 III. 
App. 258. 

La.—Saur v. Saur, 82 So. 885. 145 
La. 767. 

N.Y.—In re Heffernan's Estate, 15 
N.Y.S.2d 937, 258 App.Div. 813— 
In re Burke's Estate, 30 N.Y.S.2d 
427, m Misc. 303. 

(2) To establish particular facts. 
Ill.—Dawdy v. Strickland, 37 N.E. 2d 

817, 378 Ill. 230, reversing In re 
Strickland’s Estate, 32 N.E.2d 660, 
309 Ill.App. 43. 

N.Y.—In re Wrone's Estate. 31 N.Y. 
S.2d 191, 177 Misc. 641—In re Di 
Crocco’s Estate, 12 N.Y.S.2d 276, 
170 Misc. 826. 

(3) To Justify finding that no valid 
gift of the property had been made 
by decedent.—In re Walsh's Estate, 
257 N.Y.S. 529, 143 Misc. 748, af¬ 
firmed 262 N.Y.S. 974, 238 App.Div. 
832, affirmed 189 N.E. 731, 263 N.Y. 
629. 

(4) To make a prima facie case 
for the representative.—In re Cole's 

I Estate, 10 N.Y.S.2d 40', 256 App.Div. 
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290—In re Farrell's Estate, 30 N.Y. 
S.2d 742, 177 Misc. 389—In re Court- 
ade's Estate. 18 N.Y.S.2d 615, 17'3 
Misc. 726—In re Rubin's Estate. 5 
N.Y.S.2d 129, 168 Misc. 81. 

(5) To show substantial contro¬ 
versy as to title.—In re Hoffman's 
Estate, 289 N.W. 720. 227 Iowa 973. 

(6) To support a finding that there 
was a completed sale of personalty 
to decedent’s son.—Sexton v. Sexton, 
243 S.W. 315. 295 Mo. 134, trans 
ferred, see, App., 224 S.W. 47. 

(7) To support findings generally. 
Mo.—Lolordo v. Lacy, 88 S.W.2d 353, 

337 Mo. 1097—Davis v. Rossi, 34 
S.W.2d 8, 326 Mo. 911—Roelofson 
V. Whitten, App., 249 S.W. 688. 
Wash.—In re Ward’s Estate. 292 P. 
737, 159 Wash. 262. 

(8) To sustain finding that rela¬ 
tionship professed by joint bank ac¬ 
count executed in form prescribed 
by statute was not in reality a Joint 
tenancy and that survivor should 
pay to executor, funds withdrawn 
by her during lifetime of deceased, 
—In re .luedel’s Will, 19 N E.2d 671, 
280 N.Y. 37. reversing 7 N.Y.S.2d 
602, 255 App Div. 863. 

(9) To sustain order, decree, or 
judgment. 

Ill.—In re Cohen’s Estate, 6 N.E.2d 
296, 288 Ill.App. 620. 

N.Y.—In re McGonigal’s Estate, 28 
N.y.S.2d 863, 262 App.Div. 90.S— 
In re Crofut’s Will, 18 N.Y.S.2d 
37, 259 App.Div. 757—In re Brad¬ 
ford’s Estate, 300 N.Y.S. 92, 165 
Misc. 520. 

Ohio.—In re Raymond’s Estate, 84 
N.E.2d 821, 66 Ohio App. 428. 

(10) To sustain a verdict.—Lolor¬ 
do v. Lacy, 88 S.W.2d 353, 337 Mo. 
1097—Denny v. Brown, Mo., 193 S. 
W. 562. 

BvldMioe held fauiaffioieat 

(1) Generally.—In re StricklantTs 
Estate, 32 N.E.2d 660, 309 Ill.Apjx 
4'3. reversed on other grounds Daw* 
dy v. Strickland, 37 N.E.2d 817, 378 
Ill. 230—McKey v. Liberty Bank of 
Chicago, 2 N.E.2d 574, 284 Ill.App. 
650. 

(2) To show title In estate, where 
evidence showed that decedent sur¬ 
rendered property to defendant dur¬ 
ing lifetime.—In re Buckler, 327 K. 
Y.S. 133, 131 Misc. 172. 
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permits inferences consistent with liability on the 
one hand and no cause of action on the other.^^ An 
admission in an answer that respondent received 
money as a gift negatives any inference that he re¬ 
ceived it in payment of an obligation or by way of 
a loan,^® and even if such answer be withdrawn the 
petitioner could establish a prima facie case and re¬ 
but any such inferences by introducing the with¬ 
drawn answer.!® Where a family relationship ex¬ 
isted between decedent and respondents, the mere 
fact of possession by respondents proves nothing in 
derogation of decedent’s ownership.!^ 

§ 163. Hearing and Examination 

UnIsit the statute otherwise provides, whether the 
respondent shall be examined Is within the court’s dis¬ 
cretion; under some statutes written Interrogatories and 
answers are required, but others permit oral examination. 
Where there Is a Jury trial. It must be conducted In ac¬ 
cordance with applicable statutes and rules of practice. 

Where the statutory provision is not mandatory, 
it is held to be within the discretion of the court 
whether or not the person against whom discovery 
proceedings are brought shall be examined.!® Re¬ 
spondent is the court’s witness in the sense that it 
is the court that calls and examines him, although 


it does so through attorneys.!® A person cited for 
examination has the right to counsel.®® Under an 
order for the examination of a bank and its cashier 
to discover assets of deceased, it is proper to exam¬ 
ine as a witness the vice president and director of 
the bank, but not witnesses unconnected with the 
bank.®! Attachment and imprisonment are compul¬ 
sory means sometimes sanctioned by statute, where 
respondent fails inexcusably to appear and submit 
himself, or refuses to answer questions lawfully 
propounded to him.®® 

The interrogatories and answers may be required 
to be in writing,®® and in such case the person cited 
cannot be compelled to submit to an oral examina¬ 
tion;®^ but the court may be given the right to al¬ 
low the person cited to be examined under oath and 
may believe and act on his uncontradicted state¬ 
ments.®® The distributees of the estate cannot file 
interrogatories to the person cited where the execu¬ 
tor or administrator fails to do so.®® 

Where, by the interposition of an answer raising 
an issue of title, the proceeding has become a trial, 
respondent is entitled to a jiiry,®*^ and the trial must 
be conducted in accordance with applicable statutes 
and rules of practice;®® but, where no answer is 


(3) To show valid gift. 

Mo.—Newell v. Edom, App., 242 S. 
W. TOl. 

N.Y.—In re Gofer’s Estate, 200 N. 
T.S. 906, 121 Mlsc. 292. 

(4) To support findings or estab¬ 
lish particular facts. 

Mo.—Chandler v. Hedrick, 173 S.W. 

93, 187 Mo.App. 664. 

N.Y.—In re Thomas’ Estate, 257 N. 
Y.S. 330, 235 App.Div. 450.—In re 
Di Crocco’s Estate, 12 N.Y.S.2d 276, 
170 Misc. 826. 

(5) To sustain burden of tracing 
bonds of decedent to the possession 
of the widow.—In re Davison’s Es¬ 
tate, '35 N.E.2d 696, 311 Ill.App. 294. 

(6) To sustain claim that property 
was transferred under contract to 
pay for maintenance and care In ab¬ 
sence of evidence of such agreement. 
—In re Peno’s Estate, 221 N.Y.S. 
205, 128 Misc. 718. 

(7) To sustain order, decree, or 
Judgment.—In re Rice’s Will. 18 N. 
Y.S.2d 77, 258 App.Div. 1075, affirmed 
30 N.E.2d 606, 284 N.Y. 661—In rO 
Davison's Estate, 300 N.Y.S. 143, 252 
App.Div. 924—In re Bradford’s Es¬ 
tate, 800 N.Y.S. 92, 165 Misc. 620. 

14. N.Y.— In xe Massey’s Will, 267 
N.Y.S. 578, 143 Misc. 794. 

15. N.Y.—In re Hossan’s Estate, 
294 N.Y.S. 616, 162 Misc. 388. 

!«. N.Y. — In re J^ossan’s Estate, su¬ 
pra, 

17. N.Y.—^In re Peno’s Estate, 821 
N.Y.S. 205, 128 Mlsa 718. 


16 111.—In re Halaska’s Estate, 80 
N.E.2d 119, 307 Ill.App. 176. 

Wyo.—State v. District Court of 
Eighth Judicial Dist., in and for 
Fremont County, 227 P. 378, 31 
Wyo. 413, 85 A.UR. 1082. 

23 C.J. p 1187 note 66. 

SKeatal oapaolty 

The fact that respondent is a 
cripple and paralytic, his mental ca¬ 
pacity being thereby affected, does 
not relieve him of the obligation to 
submit to examination,—In re Rosen, 

17 N.Y.S.2d 794, 173 Misc. 433. 

19. 111.—In re Halaska’s Estate, 30 
N.E.2d 119, 307 Ill.App. 176. 

90. Mass.—Martin v. Clapp, 99 
Mass. 470. 

21. Iowa.—In re Barrett, 149 N.W. 
247, 167 Iowa 218. 

98. Ark.—Welsh v. Lloyd, 6 Ark. 
367. 

83. Wash.—Main y. Hadfield, 84 P. 

12, 41 Wash. 504. 

28 C.J. p 1187 note 68. 

24. Mich.—Palmer v. Peck, 50 N.W. 
1086, 90 Mich. 1. ' 

26. Ill.—Kraher T. ZiSunts, 90 Ill. 
App. 496. 

26k Mo.—Brotherton v. Spence, 62 
Mo.App. 664. 

87. N.Y.—^In re Nutrisio’s Estate, 
206 N.Y.S. 706, 211 App.Div. 8. 

28, OonAwet pf eonasel 
In discovery proceeding, appeal of 
attorney for olaimant to money in 


hands of public administrator, ask¬ 
ing Jury to give the money to claim¬ 
ant because no kin of deceased were 
known and the estate was being ad¬ 
ministered by the public administra¬ 
tor, Justified granting of a new trial. 
—In re Golden’s Estate, 2 N.Y.S.2d 
222, 166 Misc. 656. 

OredihiUty of witnesses by reason 
of their possible interest in outcome 
was held for Jury’s determination in 
discovery proceeding by executor.— 
In re Walsh's Estate, 257 N.Y.S. 629, 
143 Misc. 748, affirmed 262 N.Y.S. 974, 
238 App.Div. 832, affirmed 189 N.E. 
731, 263 N.Y. 629. 

■vidsnoe held, to require submis¬ 
sion of case or issue to Jury.—Lolor- 
do V. Lacy, 88 S.W.2d 353, 337 Mo. 
1097—Spencer v. Barlow, 6 S.W.2d 
28, 319 Mo. 835—Morley v. Prendi- 
vlJle, 295 S.W. 663. 316 Mo. 1094— 
In re Oeel’s Estate, Mo.App., 143 S. 
W.2d 327—Owens’ Estate v. Owens, 
Mo.App., 107 S,W.2d 160—Schnur v. 
Dunker, Mo.App., 38 S.W.2d 282—In 
re Van Fossen, Mo.App., 18 S.W.2d 
1076—Cremer v. May, 8 S.W.2d 110, 
223 Mo.App. 67—^Newell v. Flesh. Mo. 
App., 265 S.W. 957—In re Skelly’s 
Estate, Mo.App., 223 S.W. 690—New¬ 
ell v. Kern. Mo.App., 218 S.W. 448. 
XnstruotlOAS 

(1) Instructions basin^r right of 
plalntlflEb to recover 4>n decedent's 
lack of Intention to relinquish own¬ 
ership of property and defendant's 
failure to assert title until after 
decedent’s, death were held , proper.— 
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interposed, the surrogate acts in a judicial capacity 
and must determine whether or not the facts ad¬ 
duced on the inquiry warrant the relief prayed.^® 
In the absence of an affirmative answer entitling re¬ 
spondent to a trial of title, petitioner is not entitled 
to a preliminary examination, since the discovery 
sought is in itself substantially an examination be¬ 
fore trial.30 

Under a statute providing for no trial of title in 
the discovery proceeding, the testimony of respond¬ 
ent on the examination must be taken as true for 
the purpose of determining whether or not an issue 
of title exists, and the administrator cannot impeach 
such testimony.® 1 

§ 164. Dismissal 

Discovery proceedings should be dismissed where the 
situation Is not within the scope of the statutory pro¬ 
ceedings, or where the court cannot decide whether or 
not the estate has title. 

Where it appears that the situation is not within 
the scope of the statutory proceedings for discov¬ 
ery, as where there is a mere indebtedness, the pro¬ 
ceedings should be dismissed.®® An admission of 
possession of the property, with a claim of right 
or title, also justifies dismissal, where such a situ¬ 
ation is regarded as ending the jurisdiction of the 
court;®® and the same action is proper where the 
court is unable to decide whether or not the prop¬ 


erty belongs to the estate.®^ Where a trial of title 
is conditioned on the interposition of an answer rais¬ 
ing an issue of title, and a failure to answer has the 
same effect as a general denial, a motion to dismiss 
the proceeding at the close of the petitioner's case, 
in the absence of an answer, is equivalent to a de¬ 
murrer to the evidence.35 Where the court finds in 
the executor's favor after his examination under 
oath, he is entitled tp an immediate dismissal with¬ 
out further examination of himself or other wit¬ 
nesses.®® The presumption of ownership arising 
from possession may warrant a dismissa^®*^ 

On a motion to dismiss the petition for insuffi¬ 
ciency, the facts alleged therein must be taken as 
true.®® 

Effect The dismissal of one citation under a 
statute providing for the issuance of a citation to 
any person who is believed to have knowledge of 
the existence or location of assets does not preclude 
the issuance of a subsequent one.®® The dismissal, 
without prejudice, of a petition filed in the probate 
court alleging that an administratrix had failed to 
inventory real and personal property described is 
not res judicata of a subsequent petition for dis¬ 
covery of assets against the administratrix.®® 

§ 165. Judgment or Order and Enforcement 
Thereof 

The Judgment, order, or decree, should conform to 


Kunst V. Walker, Mo.App., 43 S.W.2d 

886 . 

(2) Where note, which defendant 
contended decedent intended as gift, 
was in decedent's possession at 
death, there was no gift inter vivos, 
and instruction on that subject was 
unauthorized.—Thompson v. Bratch¬ 
er, Mo.App., 8 S.W.2d 1027. 

(.3) Evidence in administrator’s ac¬ 
tion to discover assets of decedent’s 
estate was held sufficient to Justify 
instruction to find for plaintiff if de¬ 
fendant owned certain property at 
time of decedent's death and wrong¬ 
fully withheld and concealed it or 
any part thereof.—Owens’ Estate v. 
Owens, Mo.App., 107 S.W.2d 160. 

(4) In proceedings against an exe¬ 
cutor to recover assets alleged to 
have been withheld, where the exe¬ 
cutor claimed that such property 
was given to him by his testator, an 
instruction that, if decedent gave it 
during his lifetime to the executor, 
he was not required to Inventory it 
was as favorable to defendant as 
the facts authorised.—Tygard v. Far 
lor, 63 S.W. 672, 163 Mo. 234. 

(6) Defendant's requested instruc¬ 
tion that burden of proof was on 
plaintiff to rebut presumption that 
defendant owned, property in his pos¬ 


session was properly refused, bur¬ 
den of evidence, rather than proof, 
being involved; and defendant’s re¬ 
quested instruction that he was pre¬ 
sumed to be owner of property in 
his possession was properly refused, 
proper instruction being that Jury 
had right to And from farts and cir¬ 
cumstances in evidence that defend¬ 
ant owned such property.—Owens’ 
Estate V. Owens, supra. 

(6) Instruction placing burden of 
proof on plaintiff to establish facts 
necessary to verdict was held preju¬ 
dicial error.—Spencer v. Barlow, 5 
S.W.2d 28, 319 Mo. 836. 

Directing verdict 

Where defendant admitted that the 
property had belonged to deceased 
and claimed title by virtue of a gift 
from deceased, which the evidence 
failed to establish, refusal to direct 
a verdict for plaintiff was error.— 
Newell V. Edom, Mo.App., 242 S.W. 
701. 

Finding as to vnlnc hM to comply 
with inztmotionz 

Mo.—In re Van Fossen, App., 18 S. 
W.2d 1076. 

S9. N.T.—In re Massey's Will, 267 
N.Y.S. 678, 143 Misc. 784. 

30. N.Y.—In re KevllTs Estate, 2 
N.Y.S.2d 191, 166 Misc. 280. 
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31. Iowa.—Findley v. Jordan, 268 N. 
W. 515, 222 Iowa 46—Smyth v. 
Smyth, 24 Iowa 491. 

32. in.—Urban v. Hynes, 1 N.E.2d 
885. 285 111.APP. 182. 

N.Y.—In re Erlanger’s Estate, 265 N. 

Y.S. 393, 148 Misc. 339. 

23 C.J. p 1187 note 77. 

33. N.Y.—In re Basch, 33 N.Y.S. 424, 
24 N.Y.Civ.Proc. 264. 

23 C.J. p 1187 note 77. 

Scope of inquiry see supra $ 159. 
36. N.Y.—Matter of Hanlman, 100 
N.Y.S. 481, 60 Misc. 246. 

Wls.—Saddlngton v. Hewitt, 35 N.W. 
652. 70 Wis. 240. 

35. N.Y.—In re Donnelly’s Estate, 
283 N.Y.S. 609, 157 Misc. 319. 

36. Mo.—In re Stuart, 67 Mo.App. 
61. 

37. N.Y.—Matter of Kellogg, 131 N. 
Y.S. 203, 72 Misc. 303. 

23 C.J. p 1188 note 82. 

33. N.Y.—In re Browning’s Estate, 
30 N.Y.S.2d 604, 177 Misc. .328, af- 
flrmed 30 N.Y.S.2d 606, 262 App. 
Div. 489, appeal denied 31 N.Y.S.2d 
1019, 263 App.Div. 718. 

33. 111.—Murphy v. McMahon, 181 
IlKApp. 384. 

4a Mich.—Mitchell v. Bay Prob. 

JnOge, 11» N.W. 9ie. 166 Xich. 560. 
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th« evidence; Ite effect depende on the etetute, the elr- 
oumetancee of the particular eaeci and the partlee that 
were before the court. Under eome etatutee the Judg¬ 
ment or order may be enforced by contempt prooeddinge. 

An order directing examination into matters, 
knowledge of which is not essential to the recovery 
of property of the estate, is to that extent errone¬ 
ous.^^ The judgment, order, or decree should con¬ 
form to the evidence where the evidence is in¬ 
sufficient to warrant a finding of title to particular 
property, the court will make no order with respect 
thereto.^ 8 Where the probate court has the requi¬ 
site authority to make an order in discovery, it need 
not set forth in the order the facts on which its 
right to make it in the particular case depended.^^ 

A judgment rendered against respondent should 
be in favor of the executor or administrator,^6 un¬ 
less there is no representative or the proceeding is 
against the representative, in which case the judg¬ 
ment should be in favor of the state.^® Judgment 
may be for the return of the property or, in the al¬ 
ternative, the payment of its value.^^ 

Interest should be required to be paid on funds 
improperly withdrawn from an estate.^® 

Time for examination. An order granting a bill 
of discovery should fix a time limit for making the 
examination and inspection.^® 

Modification, vacation, and resettlement. A final 
decree which merely determined respondent’s liabili¬ 
ty and the amount thereof, but did not include a di¬ 
rection ordering payment, could not be resettled to 
include such a direction where the surrogate’s de¬ 
cision included no such direction and the executor 
acquiesced in, accepted, and ratified the final de¬ 
cree.®® Where a motion to vacate an order of in¬ 


quiry is made solely on the face of the petition, the 
allegations of the petition must be taken as true.®i 

Operation and effect. It has been held that an or¬ 
der for delivery of the property to the administra¬ 
tor is an affirmative finding that the person in pos¬ 
session has no claim to the property and is final 
and conclusive, if not appealed from,®® but that a 
judgment in a proceeding for concealing and em¬ 
bezzling property of the estate, general in form and 
finding for defendants, is not a determination of 
rights of property.®* A determination that delivery 
of a bond and mortgage to respondent was intended 
as a gift is not binding on the named mortgagee 
where he was not a party to the proceeding;®^ sim¬ 
ilarly, a finding that certain property was a gift 
from decedent to respondent does not prevent the 
personal representative from pursuing any right he 
may have individually as a pledgor of the proper¬ 
ty.®® Under a statute providing only for disclosure 
and not for any judgment or order, the finding in 
the probate court that respondent had property of 
the estate is not conclusive in a subsequent action to 
recover its value where the value of such property 
is unliquidated;®® but, where the court has authori¬ 
ty to direct the delivery of the assets, the citation 
and order to that effect are certainly prima facie ev¬ 
idence in a subsequent action by the administrator 
for the value of the assets.®*^ 

Enforcement. Under appropriate statutory pro¬ 
visions, the judgment or order of the court may be 
enforced by execution or by proceedings in con¬ 
tempt;®* and commitment may be made mandatory 
unless the surrogate finds that respondent is unable 
to pay the sum required to be paid or to endure im¬ 
prisonment,®® in which case the surrogate has dis- 


41. N.T.—In re Brownlnsr*8 Will, 17 
N.Y.S.2d 667. 268 App.Dlv. 621, ap¬ 
peal denied In re Browningr’s Es¬ 
tate, 18 N.T.S.2d 1003, 269 App.Dlv. 
704, and appeal dismissed 27 N.E. 
2d 210, 282 N.Y. 804. 

42. N.Y.—In re Tipple, 194 N.Y.S. 
671, 118 Mlsc. 430. 

Xaadvertsnt failure to offer evtdenoe 

Will Inadvertently not offered in 
evidence in discovery proceeding, but 
marked for Identification, will be 
deemed to have been received and 
marked in evidence.—In re Post’s 
Estate, 229 N.Y.S. 799, 132 Mlsc. 209, 
affirmed 231 N.Y.S. 869, 224 App.Dlv. 
830. 

43. N.Y.—In re Leonard’s Estate, 
186 N.Y.S. 243, 113 Mlsc. 206. 

44. N.J.—The Ordinary of New Jer¬ 
sey V. Webb, 170 A. 672, 112 N.J. 
Law 396. 

Ohio.—Leonard v. State, 20 Ohio 
Cir.Ct.,N.S., 340, 8 Ohio App. 313. 


46. Ohio.—Leonard v. State, supra. 

47. Iowa.—^In re Sweet’s Estate, 277 
N.W. 712, 224 Iowa 689. 

48. Mo.—^Newell v. Kern, App., 218 
S.W. 443. 

N.Y.—In re Adolph’s Estate, 2 N.Y.S. 
2d 761, 264 App.Dlv. 670, 676. 

49. S.C.—Floyd v. Victory Sav. 
Bank. 189 S.E. 462, 182 S.C. 367. 

5a N.Y.—In re Dobkin’s EsUte, 281 
N.Y.S. 106, 246 App.Dlv. 102. 

61. N.Y.—In re Browning’s Estate, 
30 N.Y.S.2d 606, 262 App.Dlv. 489, 
affirming 30 N.Y.S.2d 604, 263 App. 
Dlv. 718. 

68. Iowa.—Barto v. Harrison, 116 N. 

W. 317, 138 Iowa 413. 

N.Y.—In re Kevill's Estate, 2 N.Y.S. 
2d 191, 166 Mlsc. 230. 

6a Kan.—Leyerly v. Leyerly, 124 
P. 406, 87 Kan. 307. 
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64. N.Y.—In re Ehlers’ Estate, 231 
N.Y.S. 16, 132 Mlsc. 910. 

6a N.Y.—In re Davison’s Estate, 
300 N.Y.S. 143, 262 App.Dlv. 924. 

6a Mont.—Baker v. Hanson. 231 P. 
902, 72 Mont. 22. 

67. S.D.—Bright v. Bcker, 68 N.W. 
326, 9 S.D. 192. 

6a III.—Keshner v, Keshner, 33 N. 
E.2d 877, 376 Ill. 364, reversing In 
re Keshner’s Estate, 26 N.E.2d 629, 
804 III. App. 640—People ex rel. 
Olsen V. Templeman, 266 Ill.App. 
869. 

28 C.J, p 1188 note 92. 

UTnaiwhignomi order regnlred 
In order to be enforceable by In¬ 
carceration, the order must be with¬ 
out ambiguity.—In re Battista's Es¬ 
Ute, 26 N.Y.S.2d 694, 176 Mlsc. 86. 

69. N.Y.—In re Black’s EsUte, 2S 
N.Y.S.2d 180, 261 App.Div. 791. 
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cretion to refuse incarceration.®® Service of a cer¬ 
tified copy of a decree determining the ownership of 
decedent’s bank deposits is sufficient to permit the 
executor to receive the deposits, although the bank 
was not a party.®i 

§ 166. Review and Costa 

In •erne statet, but not othera, an appeal from dia- 
covory proceedlnga will lie; where an appeal la proper, It 
la governed by applicable atatutea and rulea of court and 
the general principlea of review. Coata may be in the 
probate court'a dlacretlon. 

From discovery proceedings by an executor or 
administrator, an appeal will usually lie as in other 
cases, ®2 although in some states the right to appeal 
has been denied.®® Statutory provisions and court 


rules respecting appeals must be complied with;®® 
as appears in the note, the functions and powers of 
the appellate court vary in the several states in ac¬ 
cordance with the statutory provisions.®® 

Scope of review; determination. A finding of 
fact on conflicting evidence will not be disturbed on 
review;®® and a judgment will not be reversed for 
harmless error.®^ The court will not pass on the 
validity of a provision which the order appealed 
from does not actually contain.®® On an appeal 
from an order overruling a demurrer to the evi¬ 
dence, the appellate court must assume that the jury 
made the most favorable findings for appellee that 
they had a right to make under the evidence.®® 


80. N’.T.—In re I^ent’s Will, 287 N.T. 
S. 848. 159 MIbc. 411. 

TIib bnrdM of provlBg* that re¬ 
spondent could not pay money di¬ 
rected by Burrosrate to be paid to 
administrator of estate or endure 
imprisonment was on respondent: 
and where record showed that re¬ 
spondent after notice that estate 
claimed fund deliberately withdrew 
it and converted it for purpose of 
cheating and defrauding estate, ren¬ 
dering Ineftectlve decree that fund be 
paid to administrator, mere word of 
defendant that she could not comply 
with terms of decree was not con¬ 
clusive as to whether defendant 
should be punished for contempt.— 
In re Black's Estate, 28 N.T.S.2d 130, 
261 App.Div. 791. 

61. N.Y.—In re Peno's Estate, 221 
N.Y.S. 205. 128 Misc. 718. 

68. Ill.—In re Stahl's Estate, 10 N. 

E.2d 849, 291 Ill.App. 616. 

23 C.J. p 1188 note 93. 

Who may appeal 

An appeal from a Judgment of the 
county court to the circuit court in 
a discovery proceeding may be tak¬ 
en by any one of several respondents 
aggrieved.—Mundy's Estate v. Mun- 
dy, 230 Ill.App. 266. 

63. Mich.—Palmer v. Peck, 60 N.W. 
1086, 90 Mich. 1. 

Mont.—In re Roberts, 135 P. 909, 48 
Mont. 40. 

Ordsr dsnylBg pstltloa 

Mich.—Mitchell v. Bay Probate Ct., 
119 N.W. 916, 166 Mich. 660. 

4>idar ovarmllag motloii to quash 
oltatloB. 

County court's order, issued in 
exercise of its probate Jurisdiction, 
overruling motion to quash citation 
requiring former administrator and 
another to appear and show cause 
why certain property should not be 
delivered to present administrator, 
was held not "order affecting a sub¬ 
stantial right" which would author¬ 
ise appeal to district court prior to 
Anal disposition of cause in county 


court.—Shaw v. Davis, 62 P.2d 1269, 
178 Okl 334. followed in Bank of 
Hartshorne v. Davis, 62 P.2d 1261, 
178 Okl. 336. 

64. Ill.—In re Stuart's Estate, 17 N. 

E.2d 268. 297 Ill.App. 636—In re 

Stahl's Estate, 10 N.E.2d 849, 291 

Ill.App. 616. 

Preservation of evidenoe 

Where a party seeks to attack an 
order requiring him to pay over to 
an estate assets thereof converted 
by him, it devolves on him rather 
than on the administrators to pre¬ 
serve the evidence on which the or¬ 
der is based.—People ex rel. Olsen 
V. Templeman, 265 IlLApp. 869. 

Appeal bond 

(1) The right of an aggrieved re¬ 
spondent to appeal is not affected by 
the fact that other respondents have 
not signed the appeal bond; the ap¬ 
peal bond should be approved by the 
county court and not by the clerk, 
but appellant must be given a rea¬ 
sonable time to remedy such defect. 
—Mundy's Estate v. Mundy, 230 Ill. 
App. 266. 

(2) The perfecting of an appeal 
from a decree of the surrogate's 
court directing a person other than 
the representative to pay a sum of 
money to the estate does not stay 
execution, in the absence of an order 
to such effect, unless appellant Ales 
an undertaking to pay such sum if 
unsuccessful.—In re Wex' Estate, 27 
N.Y.S.2d 356, 176 Misc. 866. 

65. Zn ZUinols 

(1) An appeal by executrices from 
an order of the probate court Anding 
that a certain bank account belong¬ 
ed to decedent's estate, and requiring 
that it be Inventoried, required a 
trial de novo in the circuit court un¬ 
der statute.—In re Stahl's Estate, 10 
N.E.2d 849, 291 Ill.App. 616. 

(2) If demanded, such a trial is 
before a Jury.—In re Vinces' Estate, 
267 IlLApp. 483. 

(3) Where executrix appealed 
from an order of the probate court 
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Anding that bank account belonged 
to decedent's estate and should be 
inventoried, an order dismissing ap¬ 
peal and remanding cause, where 
questions of fact were presented, 
was erroneous, since matter was re¬ 
quired to be tried de novo.—In re 
Stahl's Estate, supra. 

(4) Circuit court has no Jurisdic¬ 
tion to try or dismiss an appeal from 
county court in a proceeding for 
discovery of assets of an estate, 
where there is no transcript from 
the county court.—Mundy's Estate v. 
Mundy, 230 Ill.App. 266. 
za zrew York 

(1) The appellate court has power 
to decide all questions of fact as 
could the surrogate and may modify 
or change the decree as justice re¬ 
quires.—In re Tangerman’s Estate, 
236 N.Y.S. 213, 226 App.Div. 162. 

(2) It has been held, however, 
that, where the surrogate has not 
passed on the facts, the appellate 
court may decline to do so. although 
the appeal is on the facts as well 
as on the law.—In re Grossman's 
Estate, 261 N.Y.S. 670, 233 App.Div. 
887, reversing 236 N.Y.S. 630, 134 
Ml.se. 724. 

(3) In executrix' proceeding to 
establish right to life insurance poli¬ 
cies claimed to have been assigned, 
whether assignee's Interest was that 
of owner or of holder for collateral 
was held question to be remanded 
for determination by surrogate.—In 
re Walsh's Estate, 288 N.Y.S. 866, 
248 App.Div. 673, amended on other 
grounds 290 N.Y.S. 743, 248 App.Div. 
812. 

66. 111.—Mohlke v. People. 117 Ill. 

App. 595. 

67. Mo.—Kunst v. Walker, App., 43 

S.W.2d 886. 

N.Y.—In re Foster's Will, 279 N.Y. 

S. 637, 244 App.Div. 808. 

68. III.—Hansen v. Swartz, 178 N. 

E. 246, 346 Ill. 609. 

68. Mo.—^Lolordo v. Lacy, 88 8.W. 

2d 363. 337 Mo. 1097. 
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§ 166 

Where a trial by jury has belsti had as in an ac¬ 
tion at law, and no declarations of law are asked 
or given and no procedural errors assigned, the 
judgment must be affirmed if there is substantial 
evidence supporting any correct legal theory.^® 
Where the admission of evidence constitutes re¬ 
versible error, an appellate court having power to 
pass on the facts and the law and having a com¬ 


posite record sufficient to enable it to determine the 
issues need not remit the case for further hear- 
ing.71 

In a proper case, an order granting a bill of dis- 
'covery may be modified on appeal.^* 

Costs in proceedings of the character under dis¬ 
cussion are sometimes in the discretion of the pro¬ 
bate court.'^® 


Vll. OOLLEOTIOK OF ASSETS 


§ 167. Authority and Duty in General 

An executor or administrator has the primary duty 
to collect the assets of the estate, and he must take 
Into his custody all personal chattels and collect all 
debts or claims due the estate. He Is required to pro¬ 
ceed promptly, and he Is bound to exercise that degree 
of diligence which an ordinarily prudent man would exer¬ 
cise In the management of his own affairs. 

It is a primary duty of the executor or adminis¬ 
trator, to the performance of which his authority of 
course extends, to collect the assets of the estate^^ 


7a Mo.—Sexton v. Sexton, 243 8. 
W. 316. 295 Mo. 134, transferred, 
see, App.. 224 S.W. 47. 

71. N.Y.—In re Christie's Estate, 4 
N.Y.S.2d 484, 167 Misc. 484. 

72- S.C.—^Ployd v. Victory Sav. 
Bank. 189 S.E. 462, 182 S.C. 357. 

73. N.Y.—De Lamater McCaskie. 
6 Dem.Surr. B. 

23 C.J. p 1189 note 96. 

74. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Talt, D.C.Md., 54 
F.2d 383. 

Hawaii.—In re Branco's Estate, 27 
Hawaii 655. 

La.—Succession of Wilson v. Lewis, 
140 So. 270, 19 La.App. 559. 

Mass.—Millen v. Kavanaugh, 167 N. 

E. 291. 268 Mass. 73. 

Miss.—Abernathy v. Savage, 132 So. 
'55'3. 159 Miss. 506. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

N.J.—In re Brueck's Estate, 199 A. 
61, 124 N.J.Eq. 62, affirming 194 
A. 60, 122 N.J.Eq. 329—Travers v. 
Held. 182 A. 908. 909, 119 N.J.Eq. 
416, citing Corpus Juris —Tichenor 
V. Mechanics & Metals Nat. Bank 
of City of New York, 125 A. 323, 
96 N.J.Eq. 560. 

N.Y.—In re Sullivan's Estate. 30 N. 
Y.S.3d 964, 177 Misc. 570 reversed 
on other grounds 34 N.Y.S.2d 603, 
264 App.Div. 65—In re Lange's Es¬ 
tate, 16 N.Y.S.2d 312, 172 Misc. 437 
—In re Espenscheid's Elstate, 260 
N.Y.S. 556, 140 Misc. 53. 

Ohio.—In re Tredway, 163 N.B. 223. 
29 Ohio App. 266. 

Pa.—^In re Shelley's Estate, 134 A. 
468, 287 Pa. 105, modification re¬ 
fused r35 A. 740, 288 Pa. 11. 


Tex.—Mewhimiey Mercantile Co. 
Goodnight, CIv.App., 135 S.W.2d 
230. 

23 C.J. p 1189 note 97. i 

Vartuershlp assets 

Personal representative of surviv¬ 
ing partner who did not settle part¬ 
nership interests of his two deceased 
partners was charged with adjusting 
unadjusted partnership affairs and 
of reducing all partnership assets to 
possession.—New York Life Ins. Co 
V. Hageman, C.C.A.in., 80 F.2d 446. 

Unauthorised loan of estate fhuds 

An executor who made unauthor¬ 
ized loan of estate funds, and his 
successor, had legal obligation to 
collect the funds from borrower.— 
Palmer v. Elco Realty Co., 8 N.Y.S. 
2d 908. 

OoUaotlou of profits 

If the executors carry on testa¬ 
tor's business, it is their duty to 
receive and obtain the profits thereof 
until Instructed by a court of com¬ 
petent Jurisdiction as to the distribu¬ 
tion thereof.—In re Hiscox. 120 N. 
Y.S. 308, 135 App.Dlv. 848, appeal dis¬ 
missed 94 N.E. 1094, 200 N.Y. 584. 

75b Mich.—-Jensen v. Gamble, 157 
N.W. 440, 191 Mich. 283. 

N.Y.—In re Kenney's Estate, 11 N. 

Y.S.2d 685, 171 Misc. 87. 

23 C.J. p 1189 note 98. 

Taking posssssiou hsfors attaohiusnt 
of orsditors’ lisu 

Where executor has assets of es¬ 
tate which are subject to debts in 
his possessio'n as executor, creditors 
of estate are not entitled to object 
because assets were placed in hands 
of executor before they had elected 
to subject them to prior lien before 
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transfer.—First Nat. Bank v. Love, 
167 So. 703, 232 Ala. 327. 

78. Md—Sharp v. State, 109 A. 454, 
135 Md. 551. 

77. N.Y.—In re Hiscox, 120 N.Y.S. 

'308, 135 App.DJv. 848, appeal dis¬ 
missed 94 N.E. 1094, 200 N.Y. 584. 

7a Wash.--Morris v. Sherman, 38 
P.3d 1012. 180 Wash. 45. 

Release of claims and liens is con¬ 
sidered infra (181. 

79. Iowa.—Flynn v. Chicago Groat 
Western R. Co., 341 N.W. 401, 169 
Iowa 571, 45 L.R.A.,N.S., 1098. 

sa N.Y.—In re Weissman's Will, 
250 N.Y.S. 500. 140 Misc. 360. 
Withdrawal of valueless suit 

An administrator is Justified in 
consenting to the withdrawal of a 
valueless suit which was begun by 
the deceased.—Carroll v. Arnold, 141 
A. 667, 107 Conn. 536. 

Disclaimer of right to possession 
Administrator’s disclaimer of right 
to possession for three years of un¬ 
divided third of farm, because of 
mortgagee's failure to Joint adminis¬ 
trator in foreclosure proceeding, was 
not void as abandonment of asset of 
estate, where under the circumstano- 
es right to possession was an ex¬ 
tremely doubtful asset.—Morris v. 
Sherman, 38 P.2d 1012, 180 Wash. 
45. 

Determiuatiou of worthlesoueu of 
propofty 

Whether property of estate is 
worthless and should be abandoned 
Is question for executor's determina¬ 
tion, and not for court.—In re 
weissman's Will, 250 N.Y.S. 600, 140 
Misc. 860. 


for the benefit both of the creditors and of the next 
of kin or legatees,*^® irrespective of the absence of 
directions in the will,*^® and irrespective of the va¬ 
lidity or invalidity of the directions contained in the 
will for the distribution of income or the ultimate 
distribution of the principal.'^'^ He cannot give 
away any asset of value,and the gift of a claim 
without the consent of the beneficiaries is void,^® 
but he may abandon worthless assets of the estate.**^ 
In general he has the right to and should take into 

v. 
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his possession or custody all personal chattels, 
dven those specifically bequeathed^^ and in the pos¬ 
session of distributees, if needed for the adminis¬ 
tration of the estate, see infra § 171; and he must 
proceed to collect all debts or claims due the es¬ 


tate,^^ including judgments,notes,and bank de¬ 
posits.** Ordinarily, the powers of an executor in 
collecting the debts are just as broad as those of 
deceased.**^ Money or property received by others 
should be accounted for by them to the personal 


81. U.S.—^U. S. V. Boshart, C.C.A. 

Cal.. 91 F.2d 264, 112 A.L.R. 62. 
Ga.—Lee y. Moore. 139 S.E. 922, 37 
Ga.App. 279. 

Md.—State, for Use of Czyzowicz. v. 

Brown. 188 A. 256, 170 Md. 97. 
Mo.—Nye v. U. S. Fidelity & Guar¬ 
anty Co., 37 S.W.2d 988, 22.5 Mo. 
App. 593. 

N.Y.—In re Sullivan's Estate, 30 N. 
Y.S.2d 954, 177 Mlsc. 670 reversed 
on other grounds 34 N.Y.S.2d 503, 

264 App.Div. 65—In re Geller's Es¬ 
tate. 4 N.Y.S.2d 467, 167 Miso. 578. 

Tex.—Canfield v. Newman. Civ.App., 

265 S.W. 1052. 

23 C.J. p 1189 note 1. 

Notes 

Tex.—Mewhlnney Mercantile Co. v. 
Goodnigfht, Clv.App., 1‘36 S.W.2d 
230. 

Beouritles 

Mo.—Nye v. U. S. Fidelity & Guar¬ 
anty Co., 87 S.W.2d 988. 22*5 Mo. 
App. 593. 

88. N.Y.—In re Link's Will, 17 N. 

y.S2d 634. 173 Mlsc. 217. 

23 C.J. p 1190 note 2. 

Posssssioii siilijsot to liiis1)aiid*s stat- 
ntory rlfflit 

Under statutes which provide that 
a surviving: husband takes legal ti¬ 
tle to the household property not ex-' 
Gcedlng a certain sum, where the evi¬ 
dence doe.s not enable a determina¬ 
tion whether the property does or 
does not exceed that value, the ex¬ 
ecutrix, after its removal on a claim 
of right, should have an opportunity 
to examine the property and include 
It in the Inventory.—In re Leonard’s 
E.state, 185 N.Y.S. 243. 113 Mlsc. 205. 
83. Ark.—Acker v. Watkins, 100 S. 

W.2d 78, 193 Ark. 192. 

Cal.—Wortley v. Wood-Callahan Oil 
Co., 112 P.2d 226, 17 Cal.2d 762— 
Dixon V. Norman. 220 P. 321, 64 
Cal.App. 21. 

Conn.—Metzger v. Klanko, 120 A. 
391, 98 Co^n. 764. 

Del.—Williams v. Floyd, 112 A. 377, 
12 Dol.Ch. 256. 

Fla.—Mills V. Hamilton. 163 So. 857, 
121 Fla. 435. 

Ill.—No-nnast v. Northern Trust Co., 
29 N.E.2d 251. '374 Ill. 248. modify¬ 
ing In re Nonnast's Estate, 2l N. 
E.2d 796, 300 Ill.App. 637—Bakalar 
V. Stlnar, 271 Ill.App. 603—Bannat 
V. Zulley. 243 Ill.App. 497. 

Ky.—Griffith's Adm'x v. Miller, 149 
S.W.2d 11, 286 Ky. 675—Belcher 
V. Belcher's Adm'r, 13 S.W.2d 1019, 
227 Ky. 666. 

Me.—^McGowan v. Schlosberg, 18'7 A. 
727, 134 Me. 466. 

N.J.—In re Kraeuter^s Estate, 4 A.2d 
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388, 125 N.J.Eq. 120, affirmed 11 
A.2d 28, 127 N.J.Eq. 19. 

N.M.—In re Sheley's Estate, 298 P. 
942, 35 N.M. 358. 

N.Y.—In re Fantl's Estate, 292 N.Y. 
S. 653, 249 App.Div. 892—In re 
Kessler's Estate. 18 N.Y.S.2d 772. 
173 Misc. 716—In re Adams' Es¬ 
tate. 267 N.Y.S. 910. 149 Misc. 289. 
Tex.—Adams v. Hankers* Life Co., 
Com.App., 36 S.W.2d 182, affirm¬ 
ing, Westbrook v. Adams, Civ.App., 
17 S.W.2d 116—Canfield v. New¬ 
man, Clv.App., 265 S.W. 1052—-«l- 
na Life Ins. Co. v. Osborne, Civ. 
App., 224 S.W. 815, error refused. 
Wls.—Grover v. Grover, 222 N.W. 
228. 197 Wis. 347. citing Oorpns 
JTiuis. 

23 C.J. p 1190 note 3. 

niiag claim against anothsr sstats 

Administrator holding claim 
again.st another estate has duty of 
filing It as provided by statute.—Pol¬ 
lock V. Cantlln, 253 Ill.App. 229. 

Unpaid balance of award for em¬ 
ployee’s dsath 

Where beneficiary died before re¬ 
ceiving entire award for employee’s 
death, exclusive duty of beneficiary's 
administrator was to collect balance 
unpaid.—State Ins. Fund v. Hunt, 
17 P2d 354. 53 Idaho 639. 
Abandonment of claim for Injuries 
Abandonment by administrators of 
an action for injuries pending at 
time of decedent'.s death, in order to 
institute new action for death and 
put money received in nuisance set¬ 
tlement of both actions beyond reach 
of decedent's creditors, amounted to 
a deva.stavil for which administra¬ 
tors may be held liable to creditors. 
—In re Fortunoff’h Estate, 3 N.Y.S. 
2d 649. 167 Misc. 119. 

Proceeds from land transferred as 
security 

Where grantee of deed given by 
decedent to secure loan sold land, 
it was administratrix's duty to col¬ 
lect assets of estate resulting from 
such sale, since equitable title was 
In decedent.—Baumann v. Mangold, 
168 N.E. 217, 32 Ohio App. 419. 
vntbdrawal of building and loan 
stock 

An executor has the right to with¬ 
draw "paid-up stock" In mutual 
building association which consti¬ 
tutes a debt owing decedent.—Dim¬ 
itry V. Shreveport Mut. Bldg. Ass'n, 
120 So. 581, 167 La. 876. 

84i Iowa.—Jensen v. Murphy, 202 
N.W. 232, 199 Iowa 524. 

Ohio.—In re Jordan's Estate, 80 Ohio 
N.P., N.S., 176. 
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Judgment against Joint toxt-fsasom 

Where a wrongful death claim 
against Joint tort-feasors has been 
reduced to Judgment, it is the duty 
of the administrator to proceed at 
once to collect the judgment from 
either or both defendants with as 
little expense to the estate as possi¬ 
ble.—In re Jordan's Estate, supra. 

85. Ill.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Cunningham. 9 N.E.2d 664, 291 Ill. 
App. 180. 

Mo.—Studer v. Harlan, 109 S.W.2d 
687, 233 Mo.App. 811. 

Ohio.—In re Tredway, 163 N.E. 223, 
29 Ohio App. 265. 

Filling In blanks 

(1) The executors of decedent, 
who held a note with the payee 
blank, as holders had the right to 
fill in the blank and make the note 
payable either to themselves as ex¬ 
ecutors, with consequent right to 
bring suit in their names, or by mak¬ 
ing It payable to decedent, thus ac¬ 
complishing the same purpose dif¬ 
ferently.—Finley v. Rose, 224 S.W. 
1059, 189 Ky. 359. 

(2) Where the rights of the Joint 
makers were not prejudiced by the 
delay of seven years on the part of 
the executors of the holder of the 
note in filling in the deceased hold¬ 
er’s name as payee, the executor.*^’ 
recovery on the note is not barred. 
—Finley v. Rose, supra. 

88. Minn.—In re Ness' Estate. 2'30 
N W. 272, 180 Minn. 97. 

N.Y.—In re Manning’s Estate. 278 
N.Y.S. 303. 2 44 App.Div. 9, affirmed 
Dunbar & Sullivan Dredging Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land, 198 N.E. 560, 268 N.Y. 690. 

87. Ala.—Webb v. Sprott, 144 So. 
569, 225 Ala. 600. 

Withdrawal of funds from home for 
aged 

Where an aged person die.s within 
the probationary period for which he 
is admitted to a home for the aged, 
his executor may exerei.se his right 
to withdraw the fund deposited after 
allowances for expenses. —Christen¬ 
son V. Board of Chanties of Illinois 
Conference of Ev Lutheran Aug^us- 
tana Synod, 253 Ill.App. 380. 

Power to accelerate maturity of 
notes 

An executor or administrator may 
exercise an option to declare an en¬ 
tire series of notes due on default 
in the payment of the principal or 
the interest of any one of them. 
Ala.—^Webb v. Sprott, 144 Bo. 569, 
225 Ala. 600. 
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representative,but the representative cannot re¬ 
cover property which was given by decedent in ex¬ 
press payment for services.^^ An executor is not 
entitled to an accounting by a person who has col¬ 
lected money for decedent during his lifetime where 
decedent never intended that there should be an ac¬ 
counting, in the absence of proof of fraud, undue 
influence, or mental incapacity,but the mere fact 
that decedent did not desire a formal accounting by 
a person who had general supervision of his affairs 
does not relieve such person from the duty of pay¬ 
ing the balance in his hands to the estate.^^ An ad¬ 
ministrator is without authority to question the va¬ 
lidity of a donation where a statute gives the right 
only to forced heirs or their heirs or assigns.^^ 

The duty to collect precedes the duty to pay the 
debts of the estate^^ and continues until the estate 
is settled or the personal representative is dis¬ 
charged,®^ but after all the debts and specific lega¬ 


cies hav^ been paid or there are sufficient funds on 
hand to pay them, the executor, before presenting, 
his final account and petitioning for distribution, is 
not required to pursue and collect all assets of a 
partnership of which decedent was a member.®® 

. The personal interest of the representative in as¬ 
sets does not affect his right to collect or recover 
them.®® The fact that an administrator in his in¬ 
dividual capacity prior to appointment misled the 
widow of decedent in paying out funds of the es¬ 
tate, does not prevent him from collecting as admin¬ 
istrator the amount she owes the estate.®’^ 

Where an executor claims property listed as as¬ 
sets of the estate, he has the duty to disclose his 
conflicting personal claims to the court.®® 

Time for collection and diligence. A personal 
representative is required to proceed promptly with 
the collection of debts,®® or at least before the stat¬ 
ute of limitations has run,^ to make reasonable ef- 


Tex.—^Duenkel v. Amarillo Bank & 
Trust Co., Clv.App., 222 S.W. 670, 
error refused. 

Vajment of ooxpomtion*s dokts ky 
partnerslilp 

If deceased partners had desired 
to borrow money and pay debts of 
corporation In which they owned 
practically equal interest, without 
liability of corporation to such part¬ 
ners, such transaction should not be 
opened up by executor and trustee 
under partners' wills, in absence of 
well-grounded contention of cestui 
que trust or creditors of partnership. 
—Caheen v. First Nat. Bank, 169 So. 
915, 230 Ala. 105. 

88 . Cal.—In re Conkey's Estate, *96 
P.2d 383, 35 Cal.App.2d 581. 

La.—In re Buller’s Estates, 188 So. 

728, 192 La. 644. 

23 C.J. p 1190 note 4. 

Mo&sy withdrawn tvom joint aeeoant 
Where a joint bank account with 
his grandson was established by de¬ 
cedent for his own convenience and 
no title was Intended to be in the 
grandson, the latter was held liable 
to his grandfather's estate for mon¬ 
eys withdrawn and transferred to 
his personal account during the 
grandfather's life.—In re Darashin- 
sky's Estate. 260 N.Y.S. 289, 145 
Misc. 426, affirmed In re Darashln- 
sky, 264 N.T.S. 939, 239 App.Dlv. 830. 
Voads withdrawn by creditor 

That son was mother's creditor 
did not Justify his withdrawal from 
bank, after mother's death, of funds 
deposited to her credit, and the ex¬ 
ecutor has the right to the posses¬ 
sion of the funds.—Succession of 
Wilson V. Lewis, 140 So. 270, 19 La. 
App. 659. 

AoeottsMiig ton pxoAts from hastnaw 
Where the court orders the widow 


to turn over the business of dece¬ 
dent to the administrator and ac¬ 
count for the profits received since 
his death, her advances to the busi¬ 
ness before the husband's death and 
payments to decedent's children and 
grandchildren after his death are not 
to be considered in the accounting 
but must be presented as claims on 
decedent's estate and as matters for 
adjustment in the probate court.— 
Union Trust Co. v. Marsh, 236 N.W. 
816, 254 Mich. 402. 

Vomoa selllag property to pay dohts 

Where a person charged with the 
duty of selling property and paying 
debts of decedent only paid a por¬ 
tion of such debts, his administrator 
was entitled to recover the remain¬ 
der of the proceeds of the sale.— 
In re Armstrong, 182 Ill.App. 482. 

89. W.Va.—Archer v. Stewart, 142 
S.B. 68, 105 W.Va. 263. 

9a Mo.—Haid v. Prendiville, 2*38 S. 
W. 462. 292 Mo. 552. 

91. Mass.—Chamberlain v. Henry. 
160 N.E. 317, 263 Mass. 63. 

98. La.—Connolly v. Cardno, 133 So. 
449, 16 La.App. 363. 

93. Pa.—France's Estate, 16 Wkly. 
N.C. 360. 

9a Ky.—Griffith's Adm'x v. Miller, 
149 S.W.2d 11, 285 Ky. 676. 

Md.—Sharp v. State. 109 A. 454, 136 
Md. 551. 

23 C.J. p 1190 note 6. 

iBOome derivable from amete 

Until time for distribution, execu¬ 
tor must collect all income derivable 
from assets of estate, realty as well 
as personalty.—^In re McKeogh's 
Will. 271 N.T.S. 362, 151 Misc. 327, 
affirmed In re Alexander's Will, 281 
N.Y.S. 1011, 246 App.Div. 760. 
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95. Okl.—In re Dixon's Estate, 97 
P.2d 559, 186 Okl. 308. 

9a N.T.—Halsted v. McChesney, 2 
Abb.Dec. '310, 2 Keyes 92, affirming 
50 Barb. 34. 

S.C.—Trlmmier v. Thomson, 10 S.C. 
164. 

Bond oa wbioh administrator is ob¬ 
ligor 

An administrator is entitled to pos¬ 
session of a bond in which he is ob¬ 
ligor.—Halsted v. McChesney. 2 Abb. 
Dec., N.Y.. 310, 2 Keyes 92, affirming 
60 Barb. 34. 

97. Ala.—Wommock v. Davis, 153 
So. 611, 228 Ala. 362. 

19a U.S.—Ferguson v. Wachs, C.C. 
A.lll., 96 F.2d 910. 

Cal.—In re Conkey's Estate, 96 P.2d 
383, 35 Cal.App.2d 681. 

Assumption of position adverse to 
estate 

Cuexecutrlx claiming corporate 
stock allegedly belonging to de¬ 
ceased's estate could not relieve her¬ 
self of duty to disclose facts to pro¬ 
bate court by openly assuming a po¬ 
sition adverse to the Interest of the 
estate by claiming ownership of the 
Block.—Ferguson v. Wachs, C.C.A. 
111., 96 F.2d 910. 

99. Ala.—Walsh v. Walsh, 164 So. 

I 822, 231 Ala. 305. 

N.C.—State V. Cohoon, 174 S.E. 91, 
206 N.C. 388. 

23 C.J. p 1191 note 14. 

1. Qa.—Mussel white v. Ricks, 189 
d.E. 697, 55 aa.App. 58. 

Md.—In re Hunter's Estate, 186 A. 
327, 170 Md. 613. 

Pa.—In re Shelley's Estate, 1*34 A. 
468, 287 Pa. 105, modification re¬ 
fused 135 A. 740. 288 Pa, 11. 
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forts to collect,^ and to report collections promptly 
as they are made.^ No definite time is prescribed 
within which collections must be made, but the gen¬ 
eral rule is that reasonable time will be allowed,^ 
and one year is usually regarded as a sufficient time.^ 
An executor or administrator is bound to exercise 
that diligence in the collection of assets which an 
ordinarily prudent man would exercise in the man¬ 
agement of his own affairs,^ and he is held to the 
utmost good faiths Due diligence depends on many 
facts and circumstances^ not the least of which is 
the financial condition of the debtor.® Assets for 
the payments of legacies are not to be collected un¬ 
til the happening of a certain event when so provid¬ 
ed by the will.^® 

§ 168. Attempting Collection by Suit 

An executor or administrator has the right to sue 
on debts or claims due the estate, and It Is his duty to 
sue where there Is a fair chance to realize something by 
that course; but acting In good faith, with reasonable 
Judgment and sound discretion, he may determine wheth¬ 
er or not enforcement of claims by litigation is wise. 

An executor or administrator has, of course, the 
right to sue on debts due to, or claims of, his de¬ 
cedent or the estatc,^^ and acting in good faith, with 
reasonable judgment and sound discretion, he may 
determine whether or not enforcement of claims by 
litigation is wise.^® He is not bound to attempt the 
collection of bad debts or to sue on doubtful claims 
at the undue risk or waste of the estate or of his 


private means,i® at least without being indemnified 
for the costs and expenses of suit,i^ but it is his duty 
to sue where there is a fair chance to realize some¬ 
thing by that course,^® particularly where parties in¬ 
terested in the estate demand this and indemnify 
him for any expense which may be incurred.^® 

As to the time of suing the personal representa¬ 
tive has a fair discretion and is not obliged to sue 
a debtor immediatelyvat the peril of being charge¬ 
able with the amount of the debt.!*^ An executor 
cannot maintain a suit for that part of the estate 
which is given to the widow by a statutory exemp¬ 
tion,and the rule applies whether the total estate 
exceeds or is less than the amount of the exemp- 
tion.l® 

§ 169. Proceedings for Recovery of Assets 

a. In general 

b. Who may institute proceedings and 

parties thereto 

c. Evidence 

d. Hearing and determination 

e. Judgment or order and enforcement 

thereof 

f. Appeal or review 

a. In General 

The representative has the right within statutory 
limitations to institute and maintain such proceedings as 
may be necessary for the recovery of the assets of the 
estate. He may proceed In equity if necessary and may 


S. Ky.—May v. Walter. 149 S.W. 

1014. 119 Ky. 749. 

23 C.J. p 1191 note 16. 

JLotive vigllaiioe 

Personal representatives must ex¬ 
ercise active vixllance In collection 
of assets belonginfir to estate.—In re 
Belcher's Estate, 221 N.Y.S. 711, 129 
Misc. 218. 

9. Ark.—Dyer v. Jacoway, 6 S.W. 

902, 50 Ark. 217. 

23 C.J. p 1191 note 16. 

4. Ala.—Phillips V. First Nat. Bank, 
44 So. 801, 803, 208 Ala. 589, cit¬ 
ing: Ck>zpiui Juris, 

N.Y.—In re Lazar's Estate, 247 N. 

Y.S. 230, 139 Misc. 261. 

23 C.J. p 1191 note 17. 

5. Ala.—Phillips v. First Nat. Bank. 
94 So. 801. 803, 208 Ala. 589, citing 

Corpus Juris. 

Pa.—Merkel's Estate. 18 A. 931. 131 
Pa. 584. 

S.C.—Lowman v. Lowman, 48 S.E. 
536. 69- S.C. 643. 

6L Hawaii.—In re Branco's Estate, 
27 Hawaii 655. 

N.J.—In re Brueck's Estate. 199 A. 
61, 124 N.J.Eq. 62. affirming 194 A. 
60, 122 N.J.Eq. 829. 


7. N.J.—In re Brueck's Estate, su¬ 
pra. 

8. Hawaii.—In re Branco's Estate, 
27 Hawaii 655. 

9. Hawaii.—In re Branco's Estate, 
supra. 

10. Pa—In re Daly's Estate, 25 Pa. 
Dist. & Co. 671. 

11. Ala.—^^Vebb v. Sprott, 144 So. 
569. 225 Ala. 600. 

La.—Davidson v. Davidson, App., 199 
So 447. 

Mo.—Gorg V. Rutherford, App., ‘31 
S.W.2d 585—State ex rel. Toller 
V. Ennis, 7 S.W.2d 737, 222 Mo. 
App. 713. 

23 C.J. p 1191 note 19. 

18. N.Y.—In re Fantl's Estate, 292 
N.Y.S. 653, 249 App.Dlv. 392. 

23 C.J. p 1191 note 21. 

13. N.Y.—In re Fantl's Estate, su¬ 
pra. 

23 C.J. p 1191 note 22. 

Obligatious paid as suretjr 

An executrix, paying obligations 
and notes on which decedent was 
surety, must make such efforts as 
the law requires to realise the debts 
from the principals, but is not re¬ 
quired to incur cost and expenses in 
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such efforts if the principals are 
clearly insolvent.—Tolly v. Cham¬ 
pion, 229 S.W. 90, 191 Ky. 114. 

14. N.J.—Smith v. Jones, 104 A. 386, 
89 N.J.Eq 502. 

23 C.J. p 1192 note 23. 

15. Cal.—Mitchell v. Mitchell, 188 
P. 585, 46 Cal.App. 37 

Colo.—Swartz v. Kosenkrans, 240 P 
78 Colo. 167 

Ga.—Spence v. Phillips, 158 S.E. 797, 
172 Ga. 782—Sansom v. Comelison, 
155 S.E. 764. 171 Ga 427. 

La.—Davidson v. Davidson, App., 199 
So. 447. 

Me.—McGowan v. Schlosberg, 187 A. 
727, 134 Me. 4'56. 

Tex.—Canfield v. Newman, Civ.App., 
265 S.W. 1052. 

23 C.J. p 1192 note 24. 

16. Me.—McClu.skey's Appeal, 100 
A. 977, 116 Me. 212. 

23 C.J. p 1192 note 25. 

17. SC.—Orr v. Orr, 13 S.E. 467, 84 
S.C. 275. 

23 C.J. p 1192 note 26. 

18. Ala.—Phillips v. First Nat. 

Bank. 94 So. 801, 208 Ala. 589. 

19. Ala.—Phillips v. First Nat. 
Bank, supra. 
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Instltuta prootAdlfigt In th« probau court In acoordanoo 
with statutory provlalona. 

The representative has necessarily the right to in¬ 
stitute and maintain such proceedings as may be 
necessary for the recovery of the assets of the es- 
tate,20 but where a statute prescribes the remedy the 
proceedings are to be instituted under that statute.^^ 
The executor or administrator is not confined to a 
conunon law action but may resort to equity in a 
proper case ,22 as where the remedy at law is inade¬ 
quate ,22 or where a breach of a fiduciary relation¬ 
ship is involved ;24 and under some statutes a cer¬ 
tain jurisdiction in these matters is given to the pro¬ 
bate courts .22 Ordinarily, a summary proceeding is 
not the proper remedy for the recovery of assets, 2 ® 
and the mere fact that the administration is in eq¬ 
uity does not per se place the assets in custodia legis 
so as to warrant contempt proceedings against per¬ 
sons who, before an adjudication of their rights, 
have possession of assets of the estate.27 Under 
statutes in some states summary proceedings may 
be had for recovering assets withheld, concealed, 
or embezzled ,22 but such statutes have been held to 
be applicable only where the person brought before 
the court has actual possession of, or control over, 
the property alleged to be embezzled or concealed ,22 
and to be limited to property remaining unchanged 
and in specie .20 To establish his right to recover 
assets, it has been held that the administrator must 
show that recovery is necessary to the due admin¬ 


istration of the estate.2i The administrator’s legal 
title to personal property is sufficient to support an 
action for possession against persons having no in¬ 
terest, but insufficient to support an action against 
persons entitled to subject the property to claims 
against the distributees .22 That the administrator 
of an absent person presumptively dead institutes 
proceedings to recover the estate from the guardian 
for the determination of any question that might be 
raised contrary to the legal presumption of death 
does not invalidate the proceedings.22 A bill by an 
administrator to compel the delivery of chattels, 
notes, bonds, etc., belonging to the estate, is not a 
bill for discovery, and can be sustained without first 
citing defendant in the probate court for examina- 
tion.24 A demand is not necessary before the in¬ 
stitution of a suit by an administrator to recover 
personal property of decedent held by a transferee 
under color of title by gift ,®2 or to recover money 
from a person whose receipt thereof was wrongful 
ab initio.2® Although property is in the possession 
of the executor by agreement, the trial court may 
determine ownership to the property in an action by 
the executor against claimant.®^ 

To be entitled to maintain a proceeding as author¬ 
ized by statute to recover assets claimed to have 
been transferred by decedent with intent to defraud 
creditors, the administrator must establish a defi¬ 
ciency of assets to meet the debts of deceased, and 
the existence of creditors who would be defrauded 


so. D.C.—Hurd v. Cramer, 40 App. 
D.C. 349, certiorari denied Cram¬ 
er V. Hurd, 33 S.Ct. 1051, 229 U.S. 
623, ‘57 L..Ed. 1356. 

La.—Davidson v. Davidson, App., 199 
So. 447. 

23 C.J. p 1192 note 28. 

ImpouBiliiiff pzopert j 

Where controversy existed between 
purported assisrnee of deceased’s 
stock and deceased's executor as to 
ownership of stock and it was not 
shown in what respect purported as- 
siffnee’s interest would be prejudiced 
by impounding the stock certificate 
until issue was determined, the cir¬ 
cumstances required the impounding 
of the stock certificate.—In re Doug¬ 
las’ Estate, 7 N.Y.S.2d 870, 169 Misc. 
425. 

fll. Wash.—State v. Superior Court 
of King County, 245 P. 764, 1>39 
Wash. 1(12. 

£2. Cal.—Rosy v. Reay, 275 P, 533, 
97 Cal.App. 264. 

Fla.—Roe v. Roe, 117 So. 108, 05 
Fla. 488. 

Ky.—Leigh v. Everheart, 4 T.B.Mon. 
879, 16 Am.D, 160. 

Mass.—Baker v. Langley, 141 N.E. 
671. 247 Mass. 127. 

K.J.-^Vaiden v. Edson, 08 A. 685, 
8'5 X.J.Ea. 66. 


Answer as affeeting natnrs of ac¬ 
tion 

A denial in the answer that dece¬ 
dent had any right, title, or interest 
to the property does not change the 
equitable cause of action to a legal 
one.—Reay v. Reay, 275 P. 533, 97 
Cal.App. 264. 

S3. P7a.—Roe v. Roe, 117 So. 108, 
95 Fla. 488. 

Mass.—Mitchell v. Weaver, 136 N.E. 
166, 242 Mass. 331. 

84. Cal.—Reay v. Reay. 275 P. 633, 
97 Cal.App. 264. 

Mo.—^Allen V. Van Horn, 10 S.W,2d 
969, 222 Mo.App. 930. 

85. Mass.—In re McNulty’s Estate, 
196 N.E. 736, 290 Mass. 697—Cof¬ 
fey V. Rady, 166 N.E. 833, 267 
Mass. 301—Mitchell v. Weaver, 136 
N.E. 166, 242 Mass. 331. 

Mo.—^Hoehn v. Struttmann, 71 Mo. 
App. 399. 

23 C.J. p 1190 note 11. 

88. Ala.—Ex parte Wadsworth, 117 
So. 178, 217 Ala. 667. 

Ill.—^Johnson v. Nelson, 173 N.E. 77, 
841 111. 119, 88 A.L.R. 849, revers¬ 
ing In re Nelson's Estate, 264 111. 
App. 484. 

87. Ala.—^Bx parts Wadsworth, 117 
So. 178, 217 Ala. 567. 
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aa Ill.—Johnson v. Nelson, 173 N. 
B. 77, 341 Ill. 119, 88 A.L.R. 849, 
reversing In re Nelson's Estate, 
254 Ill.App. 484. 

23 C.J. p 1192 note 29. 

89. Mo.—Howell v. Howell, 87 Mo. 
124—Dameron v. Dameron, 19 Mo. 
317. 

N.T.—In re Heinse. 120 N.E. 63, 224 
N.T. 1, affirming 167 N.Y.S. 1104, 
181 App.Div. 915. 

30. Ill.—Dinsmoor v. Bressler, 46 
N.E. 1086. 164 Ill. 211. 

23 C.J. p 1193 note 31. 

31. N.Y.—In re Tangerman's Es¬ 
tate, 236 N.Y.S. 213, 226 App.Div. 
162—^Toch V. Toch, 30 N.Y.S, 1003, 
81 Hun 410. 

38. S.D.—Thomas v. Morristown 
State Bank, 221 N.W. 257, 63 S.D. 
499. 

33. N.T.—Chamblee v. Security Nat. 

Bank. 188 S.E. 632. 211 N.C. 48. 

3A Me.—Farnsworth v. Whiting, 72 
A. 814, 104 Me. 488. 

35. Cal.—Knight v. Tripp, 49 P. 888, 
6 Cal.Unrep,Ca8. 785. 

3a N.Y.—Marshall v. DeCordova, 60 
N.Y.S. 294, 26 App.Div. 615. 

37. Ohio.—Russ V. Wilson, 160 N.E. 
735, 27 Ohio App. 84. 
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by the transfer.*® A determination whether a de- 
iiciency exists requires an adjudication of the va¬ 
lidity of claims, and the mere fact that unallowed 
claims have been 61ed affords no basis for assuming 
indebtedness to the extent of the filed claim.** 

Proceedings for the discovery of assets are con¬ 
sidered supra §§ 153-166. Actions by and against 
representatives arc considered infra §§ 688-826. 

Venue. A proceeding by a personal representa¬ 
tive to recover possession of land of his decedent 
has been held to be properly brought in the county 
in which the representative qualified, even though 
the land was situated, and the person in possession 
thereof resided, in another county.^® 

Defenses. Openness and notoriety of possession 
ancler a claim of title is not of itself a defense un¬ 
less such claim is of a valid title and is made in good 
faith.Neither is it any defense to a proceeding 
brought by an administrator to recover assets of the 
estate in the hands of defendant, or for the conver¬ 
sion thereof, that plaintiff has in his individual ca¬ 
pacity been guilty of wrongdoing.42 In a proceed¬ 
ing by an administrator to recover land of his dece¬ 


dent, an averment by defendant that such land **is 
held and claimed by her as her own, and was so 
held and claimed by her prior to the institution of 
this action” is not a sufficient averment of cither ti¬ 
tle or ownership to constitute a defense or to divest 
the court of jurisdiction.^* 

Proceedings in orphans* court in Pennsylvania. 
The powers of the orphans’ court in Pennsylvania 
to assist the representative to acquire control of 
property rightfully belonging to the estate can only 
be invoked within the restricted statutory jurisdic¬ 
tion of the court.44 The orphans’ court cannot as¬ 
sert jurisdiction over property which is not within 
its control or which was not actually or presump¬ 
tively in the possession of decedent at the lime of 
his death if the possessor holds under a claim of 
right, asserts ownership, and is not a fiduciary,4* 
and under these circumstances the representative 
must seek his remedy by action at law or in eq- 
uity.46 The orphans* court cannot determine the 
validity of a disputed debt to the estatc.47 The 
court has power to determine the jurisdictional fact 
of possession of the property at the time of dece¬ 
dent’s death,4* and if the property is presumptively 


38. Wis.—Mann v. Grlnwald. 233 N. 
W. 682, 203 Wis. 27. 

His:ht to sue generally see supra fi 
124. 

Suit for of wife asssTtlaff bo 

olaim 

Administrator could not recover 
for benefit of wife assets fraudulent¬ 
ly transferred by deceased, where 
wife made no claim of transfer to 
defeat her claim nor requested ad¬ 
ministrator to sue.—Mann v. Grln¬ 
wald. supra. 

39. Wis.—Mann v. Grlnwald, supra. 
4a Ky.—Deliaven v. Dellaven, 46 

S.W. 216, 47 S.W. 697, 104 Ky. 41. 
20 Ky.L. G63. 

41. Mo.—Gordon v. Eans, 4 S.W. 
112, 11 S.W. 64, 97 Mo. 687. 

43. N.Y.—Lawyers’ Surety Co. v. 
Reinach, 61 N.Y.S. 162, 2.3 Misc. 
242. affirmed 64 N.Y.S. 206. 26 Mlsc. 
150. 

43. Ky.—DeHaven v. DeHaven, 46 
S.W. 216, 47 S.W. 697, 104 Ky. 41, 
20 Ky.L. 663. 

44. Pa.—In re Brown’s Estate, 22 A. 
2d 821, 343 Pa. 230—In re McGov¬ 
ern's Esitate, 186 A. 89, 322 Pa. 379 
—In re Smith’s Estate, 16 A.2d 
523, 141 Pa.Super. 671. 

45. Pa.—In re Patterson’s Estate, 19 
A.2d 166, 341 Pa. 177—In re Key- 
ser’B Estate, 198 A. 126, 329 Pa. 
514—In re McGovern's Estate, 186 
A. 89. 822 Pa. 879—In re Smith's 
Estate, 16 A.2d 523, 141 I'a.Super. 
571—In re Hartsell's Estate, 173 
A. 842, 114 Pa.8upsr. 190—In re 


Berkey’s Estate, 166 A. 668, 102 

Pa Super. 306—Pickel v. Hoffner, 

27 North.Co. 166. 

Jury's dstermlBatloB of oWBsrship of 
other property 

A verdict of the Jury in the court 
of common picas which is determina¬ 
tive of the ownership of certain 
property submitted as an issue can¬ 
not permit the orphans' court to ex¬ 
ercise Jurisdiction of other property 
not in po.ssession of decedent at the 
time of his death.—In re McGovern’s 
Estate, 186 A. 89. 322 Pa. 379. 

Becovery of property olaliaed as fflft 

In proceedings involving question 
whether testator had made a gift 
causa mortis of a certificate of de¬ 
posit to his niece who nursed him 
until his death and to whom testa¬ 
tor executed and acknowledged a 
power of attorney, evidence estab¬ 
lished a substantial dispute in good 
faith concerning title to certificate 
requiring submission of the case to 
a Jury, and the orphans' court was 
without power to proceed to a final 
determination of the matter for fail¬ 
ure to submit the issue to a Jury in 
the common pleas or to one impan¬ 
eled by it under statute.—In re Moy¬ 
er’s Estate. 19 A.2d 467, 341 Pa. 402. 

JolBt ha&k aoooBBt 

(1) Orphans' court was without 
Jurisdiction to order payment by 
bank of deposit made by decedent to 
one who was claiming as surviving 
Joint tenant, since disputed account 
was no part of decedent's estate and 
was never in possession or control 
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of his legal representative.—In re 
Smith’s Estate, 15 A.2d 523. 141 Pa. 
Super. 671. 

(2) The appearance of the bank by 
counsel, admitting that it had the 
sum in its hands payable to such 
person as the court might direct, 
could not confer Jurisdiction on the 
court —In re Smith’s Estate, supra. 
OertifleatioB of Issue to court of 
commoB pleas 

Pa.—In re Keyser’s Estate, 198 A. 
125, 329 Pa. 514. 

4a Pa.—In re Keyser’s Estate, su¬ 
pra—In re McGovern’s Estate, 186 
A. 89. 322 Pa. 379. 
xreoesBlty for snbmlssloB to Jury 
The submission of a case to a Jury 
on the disclosure of a substantial 
dispute of title to personalty is not 
merely a matter of formal procedure 
unrelated to the question of Jurisdic¬ 
tion of the orphans’ court, but it is a 
procedure prerequisite to the final 
settlement of the issue of ownership, 
and until it is taken, the orphans’ 
court is without jurisdiction in the 
case.—In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 

47, Pa.—In re Brown's Estate, 22 A. 
2d 821, 343 Pa. 230—In re Mc¬ 
Govern’s Estate, 186 A. 89, 322 Pa. 
379. 

4a Pa.—In re Moyer’s Estate, 19 A. 
2d 467, 341 Pa. 402—In re Keyser's 
Estate, 198 A. 125, 329 Pa. 614. 
PrssumptioB tm to posssosloB 

Evidence that certifleate of deposit 
which was allegedly the subject of a 
gift causa mortis had been in testa- 
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decedent’s, the orphans’ court has jurisdiction to de¬ 
termine whether denial of ownership is made in 
good faith and whether a substantial dispute as to 
ownership exists.^® The orphans’ court may assume 
jurisdiction to order property to be restored to the 
administrator if the property was in possession of 
decedent at the time of his death and no substantial 
dispute as to ownership exists.^^ 

The jurisdiction of the orphans’ court to deter¬ 
mine questions of title is considered in the title 
Courts § 303 b. 

h. Who May Institute Proceedings and Parties 
Thereto 

At t general rule, the repreaentatlve It the proper 
person to proceed for the recovery of aeeete, but the 
beneficiary may protecute claims where the representa¬ 
tive cannot or will not act, or where he obstructs the 
natural course which the law establishes for the trans¬ 
mission of the estate to the heir. 

As a general rule, the personal representative is 
the proper person to proceed for the recovery of as¬ 
sets of the estate,but the beneficiary may prose¬ 
cute claims where the personal representative can¬ 
not or will not act,52 or where the personal repre¬ 


sentative himself, by collusion with the debtor, or 
otherwise, obstructs the natural course which the 
law establishes for the transmission of the estate to 
the heir.5S In a bill for an accounting and to set 
aside conveyances in fraud of decedent, the fraud¬ 
ulent grantees may be joined as defendants.®^ 
Where, on an administrator’s application in the pro¬ 
bate court to recover rent notes and a lease of cer¬ 
tain premises, the order of the court directed that 
he should dispose of such notes as belonged to his 
intestate’s estate, but made no reference to the in¬ 
terest of certain nonresident defendants as heirs of 
such intestate, the latter were not parties to such 
proceeding through the administrator, under a stat¬ 
ute providing that if there is no heir or devisee 
present and competent to take possession of dece¬ 
dent’s real estate, the administrator may do so, and 
demand and receive all rents and profits for the 
benefit of the persons entitled thereto.®® 

Parties in actions relating to personalty, see in¬ 
fra § 738; in actions relating to land, sec infra ^ 
741. 

c. Evidence 

Ordinarily, the burden of proof to ehow ownerehip It 


tor's possession until a few weeks 
before his death, that it remained 
payable to his order and was never 
endorsed to alleged donee and had 
never been presented to bank for 
payment by alleged donee and that 
alleged donee was at time of alleged 
transfer the holder of a broad power 
of attorney authorizing her to take 
testator's personalty into her custody 
created a "prlma fade presumption" 
that certificate was within testator's 
possession at the time of his death, 
and hence the orphans' court was 
Justified in concluding that It had 
Jurtsdlction over the subject matter 
of the controversy.—In re Moyer's 
Estate, 19 A.2d 467, 341 Pa. 402. 

49. Pa.—^In re Brown's Estate, 22 A. 
2d 821, 343 Pa. 230—In re Hart- 
zell's Estate, 173 A. 842, 114 Pa. 
Super. 190—^In re Gallagher's Es¬ 
tate, 167 A. 476, 109 Pa.Super. 304 
—In re Montgomery's Estate, 89 
PittBb.L<eg.J. 295—In re Schweitz¬ 
er's Estate, 49 Dauph.Co. 286. 
Weot of mere denial of owaorzlilp 
A mere denial of the ownership of 
decedent unsupported by evidence is 
not sufficient to show a substantial 
dispute.—In re Brown's Estate, 22 A. 
2d 821, 343 Pa. 230. 

Propriety of citation on pozzeesor to 
zhow canz# 

Where personal property is in the 
pozsesBion of one, title of which is 
claimed by the personal representa¬ 
tive of deceased person, it is proper 
to petition the orphans' court for a 
citation on the one' having posses¬ 


sion of the personal property to 
show cause why same should not be 
turned over to the estate of decedent. 
—Pickel V. Hoffner, 27 North.Co., 
Pa., 166. 

50. Pa.—In ro Keyser's Estate. 198 
A. 125. 329 Pa. 514—In re Gallag¬ 
her's Estate, 167 A. 476, 109 Pa. 
Super. 304—In re Tekane's Estate, 
28 North.Co. 137—Herstine's Es¬ 
tate, 29 Pa.Co. 481—In re Schweitz¬ 
er's Estate, 49 Dauph.Co. 286. 

Bight to psrfsct zot-oir by taking 
property 

Although a creditor may set off his 
claim against his indebtedness to the 
estate, the right of set-off must have 
been perfected before the death of 
decedent and may not be perfected 
by taking over property which was 
in the possession of decedent at the 
time of his death.—In re Tekane’s 
Estate, 28 North.Co., Pa., 137. 

51. Ala.—Mancill v. Thomas, 114 So. 
223, 216 Ala. 623. 

Ill.—Balch V. English, 247 IlLApp. 
429. 

Minn.—Weis v. Kundert, 216 N.W. 

176, 172 Minn. 274. 

N.M.—In re Sheley's Estate, 298 P. 
942, 35 N.M. 358. 

N.T.—McQualde v. Perot. 119 N.E. 
230. 223 N.T. 76, affirming 167 N.Y. 
S. 1112, 180 App.Div. 932. 

Pa.—Coulter v. Rowe, 108 A. 717, 265 
Pa. 386. 

Va.—Strader v. Metropolitan Life 
Ins. Co., 106 S.E. 74. 128 Va. 238. 

23 C.J. P 1193 note 32. 
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Bnforeegnient of right to contribution 

Neither a residuary legatee of de¬ 
ceased nor his guardian can main¬ 
tain an action to enforce the estate’s 
right of contribution growing out of 
a cosuretyship; but the right must 
be exercised by estate's personal 
representative, although estate is 
fully administered, and although the 
legatee is the sole legatee.—^Wilson 
V. Brice, 99 S.E. 386, 23 Ga.App. 734. 

52. N.J.—Valden v. Edson, 98 A. 
635, 85 N.J.Eq. 65, affirmed 96 A. 
980, 85 N.J.Eq. 184. 

Ohio.—Ex parte Bevan, 184 N.E. 393, 
126 Ohio St. 126, affirmed and ap¬ 
peal dismissed Bevan v. Kriegcr, 
53 S.Ct. 661, 289 U.S. 459, 77 L.Ed. 
1316. 

R.I.—Hatton v. Howard Braiding Co., 
129 A. 805, 809. 47 R.I. 47. quoting 
Corpus JUriz. 

23 C.J. p 1193 note 33. 

53. Cal.—Landis v. First Nat. Bank 
of Lamanda Park, 66 P.2d 730, 734, 
20 Cal.App.2d 198, quoting Corpus 
Juris. 

Kan.—Brothers v. Adams, 107 P.2d 
767. 766, 162 Kan. 675. citing Cor. 
pus Juris. 

Va.—Jeffries v. Antonsanti, 128 S.E. 

610. 142 Va. 218. 

23 CJ. p 1193 note 34. 

54. Ala.—Sharp v. Shannon, 118 So. 
173, 218 Ala. 170. 


55. Iowa.—Milburn v. East, 102 N. 
W. 1116, 128 Iowa 101. 
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on tho roproMntatIvo. totters toetomontory ore prima 
facie evidence of the death of the person on whose es¬ 
tate they are Issued, and they are conclusive In the ab¬ 
sence of contrary evidence for the porpose of enabling 
the representative to recover the assets. General rules 
as to admissibility and suffloiency of evidence apply. 

Ordinarily, the burden of proof is on the repre¬ 
sentative to show that the property in the posses¬ 
sion of another belonged to decedent,5® but the bur¬ 
den to prove a gift of property in decedent's pos¬ 
session at the time of his death is on the one claim¬ 
ing the gift from decedent.®*^ There is no presump¬ 
tion that the children of decedent have in their 
possession property belonging to the estate, and 
hence there is no burden on them to disprove such 
possession.®® Where it is established that money 
was received by defendant under circumstances im¬ 
puting notice to him of its origin, the burden is on 
him to show that such payments had been made as 
absolve him from accounting to the estate for its 
property which he has wrongfully received.®® In 
proceedings brought by an executor or administrator 
touching the collection and settlement of the estate, 
letters testamentary are prima facie evidence of the 


death of the person on whose estate they are is¬ 
sued,®® and they are conclusive, in the absence of 
any evidence to the contrary, for the purpose of en¬ 
abling the representative to recover the assets.®^ 

Relevant evidence is admissible,®* and it will be 
held sufficient or insufficient to support a verdict or 
for other purposes,®® in accordance with the usual 
rules of evidence. ^ 

d. Hearing and Determination 

Only matters properly presented can be passed on and 
only such orders as are within the court’s Jurisdiction 
can be made. Aseete owing the estate are properly or¬ 
dered to be turned over to the representative, but the 
representative is not entitled to recovery where title or 
right of possession Is not established. 

Only matters properly presented to the court can 
be passed on,®^ and the court can make only such 
orders as are within its jurisdiction.®® Assets ow¬ 
ing to the estate are properly ordered to be turned 
over to the representative,®® but the representative 
is not entitled to a judgment or order for recovery 
of property or assets where title or right of posses¬ 
sion in the estate of decedent is not established,®"^ 


56. Minn.—Byron v. Popham, 218 N. 
W. 163, 174 Minn. 61. 

N.Y.—Matter of Canfield, 163 N.T.S. 
191, 176 App.Div. 654. 

57. Pa.—^In re Franklin’s Estate, 46 
Dauph.Go. 261. 

58. Kan.-—Kerr v. Kerr, 116 P. 880, 
86 Kan. 460. 

59. N.Y.—Marshall v. DeCordova, 
50 N.Y.S. 294, 26 App.Div. 615. 

60. Ala.—Smith v. Smith, 103 So. 
557, 212 Ala. 522. 

Miss.—Cock V. Abernathy, 28 So. 18, 
77 Miss. 872. 

61. Or.—Brown v. Truax, 115 P. 697, 
58 Or. 672. 

17 C.J. p 1177 note 60. 

68. Ga.—Hunt v. Harris, 99 S.E. 884, 
149 Ga. 225. 

Mo.-—Allen v. Van Horn, 10 S.W.2d 
969, 222 Mo.App. 930. 

23 C.J. p 1194 note 61. 

63. Cal.—Raddatz v. Myers, 276 P. 

1069. 98 Cal.App. 349. 

Del.—McGovern v. O’Donnell, 102 A. 
183, 7 Boyce 16. 

Mass.—McDonald v. MacNell, 16 N. 

E.2d 460, 300 Mass. 350. 

Minn.—Byron v. Popham, 218 N.W. 
163, 174 Minn. 61. 

e4L Pa.—In re Matter’s Estate. 47 
Dauph.Co. 106. 

65. Mo.—Hoehn v. Struttmann, 71 
Mo.App. 399. 

K.M.—In re Sheley's Estate. 298 P. 
942, 35 N.M. 368. 

Pa.—In re McGovern’s Estate, 186 A. 
89, 322 Pa. 879—In re Smith's Es- 
tete. 16 A.2d 623, 141 Pa.Super. 671. 


Existence of indebtedness owed by 
distributee 

In the absence of statutory author¬ 
ization, tho probate court cannot ad¬ 
judicate the existence of any indebt¬ 
edness owed to the estate by a dis¬ 
tributee lieyond the amount of the 
distributee's share in the estate.—In 
re Sheley’s Estate, 298 P. 942, 35 N. 

M. 358. 

66. Mass.—Coffey v. Rady, 166 N. 
E. 833. 267 Mass. 301. 

N. Y.—In re Darashlnsky’s Estate, 
260 N.Y.S. 289. 145 Misc. 426, af¬ 
firmed In re Darashinsky, 264 N.Y. 
S. 939, 239 App.Div. 830. 

ISonsy accepted to psxsnade decedent 

Decedent's son, aeceptinff money 
from oil company’s aerent for per¬ 
suading decedent to grant such com¬ 
pany right of way over her land, 
without knowledge of decedent of 
whom son was agent by power of 
attorney, was properly ordered to re¬ 
turn amount received to succession. 
—In re Buller’s Estates, 188 So. 728, 
192 La. 644. 

Effect of previous fraud on oonrt 

That administratrix of deceased 
owner of stock certificate, in obtain¬ 
ing permission of court to sell stock, 
failed to disclose that she had pre¬ 
viously transferred stock, did not bar 
her from recovering stock from de¬ 
fendant to whom It had been trans¬ 
ferred with notice of defective title, 
where court’s knowledge of facts 
would have had little bearing, if 
any, on its Judgment, which added 
nothing to plaintiff's right as admin¬ 
istratrix to recover stock certificate. 
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—Escat V. Leaman, La.App., 181 So. 
621. 

67. Cal.—Raddatz v. Myers, 276 P. 

1069, 98 Cal.App. 349. 

Ga.—Stringfleld v. Stnngfleld, 85 S. 

E. 754, 143 Ga. 567. 

23 C.J. p 1191 note 12. 

Withdrawal from aoconnt with dccc. 
dent’s permission 

A Judgment will not be rendered 
against defendant for amounts with¬ 
drawn from a bank account with de¬ 
cedent’s permission and for his ben¬ 
efit.—Succession of Sharpe, 103 So. 
443, 158 La. 61. 

BsUngnlshmsnt of right by decedent 

Where In a proceeding by an ad¬ 
ministrator for the discovery and 
delivery of assets, the evidence 
showed that decedent had received 
certain property under the will of 
her husband which gave her an es¬ 
tate for life, and that the person in 
possession of the property had filed 
a claim against the estate, and 
claimant, the administratrix, and the 
remaindermen, agreed on a settle¬ 
ment whereby the administratrix 
was to have the estate for life, and 
the remainder at her death was to be 
divided between the remaindermen 
and claimant, and claimant bought 
out the interest of the remainder¬ 
men, and the testatrix had disposed 
of some of the property and turned 
over to claimant, against whom the 
proceeding was brought, and her 
brother, all the assets she had re¬ 
ceived from the husband’s estate, 
and it did not appear that there were 
any creditors to whom she was in¬ 
debted, the application for the pos- 



EXECUTORS AWB JUtMIITISTRATORS 


83 CaJ. S, 


or wh«re defendant has not been givefi the oppor¬ 
tunity to file appropriate pleadings.^^ In a 6uit by 
an executor on a receipt given by defendant for 
notes which on their face were payable to plaintiff’s 
testator, judgment for the restoration of the claims, 
and such sums as defendant received on them since 
the date of the receipt, and an order of reference to 
ascertain the amount, with interest, were held prop- 
er.w 

e. Judgment or Order and Enforcement There¬ 
of 

Th« judgment should spseffy with certainty the prop¬ 
erty to be turned over. An order of the probate court la 
prinia facie evidence of the right of recovery and la 
controlling under statutes so providing. An order may 
be enforced by commitment If so provided by statute. 

The judgment should specify with certainty the 
property to be turned over.^® An order of the pro¬ 
bate court requiring the delivery of property to the 
administrator is prima facie evidence of his right 
to recover it.^^ particularly under statutes expressly 
so providing. An order of the probate court un¬ 
der a statute authorizing it to make such orders as 
may be required for the speedy collection of debts 
is controlling.^^ A judgment by default should be 
vacated where sufficient facts are shown to excuse 
the default and sufficient merits are shown to re¬ 
quire a hearing on the merits in the furtherance of 
justice.74 A decree for the representative in a pro¬ 
ceeding to set aside an assignment by decedent on 
the grounds of undue influence implies a finding that 
the assignment was obtained by undue influence. 


' An order for the surrender of property mdy be 
enforced b^ a commitment to jail until cbmpliahce 
if so provided by,statute,. 

f. Appeal or Review 

The appellate court will not let aelOe tbe flnd'lniii of 
the probate eourt unlece unaupported by the evldenee or 
plainly wrong. 

The appellate court will not set aside the findings 
of the probate court unless they are unsupported by 
the evidence or plainly wrong.^^ 

§ 170. -Damages for Conversion 

One who embeazlea, allenataa, or converta the prop¬ 
erty of decedent may be liable for double the value of 
the property taken under atatutea expreaaly ao providing, 
but aome bad faith or wrongful conduct on the part of 
defendant le neceaaary to aubject him to auch penalty. 

One who embezzles, alienates, or converts to his 
own use the property of decedent before the ap¬ 
pointment of an executor or administrator is liable 
for double the value of the property under a statute 
expressly so providing,"^* but some bad faith or 
wrongful conduct on the part of defendant is nec¬ 
essary to subject him to such penalty,"^® and the 
term ’’alienate” as used in the statute signifies a 
wrongful transfer to another.*® 

Conversion generally. A proceeding by the ad¬ 
ministrator of a donee of stock transferred on the 
corporation’s books but never delivered, for damag¬ 
es for the donor’s conversion of the stock, is a legal 
and not an equitable proceeding.*^ 


session of the property was denied.— 
Matter of Haniman, 100 N.Y.S. 481, 
60 Mlso. 246. 

68. Mass—In re McNulty’s Estate, 
195 N.E. 735, 290 Mass. 697. 

88. N.C.—Knlgrht V. Klllebrew, 86 
N.C. 400. 

70i 111.—Mahoney v. People, 98 Ill. 
App. 241. 

71. N.D.—Johnson v. Rutherford, 
147 N.W. 390, 28 N.D. 87. 

78. S.D.—Bright v. Ecker. 69 N.W. 
824. 9 S.D. 449. 

78- Mo.—Harms v. Pohlmann, 297 
S.W. 138, 222 Mo.App. 276. 

74. N.y.—^In re Dlnsmore’s Estate, 
16 N.Y.S.2d 721, 258 App.Dlv. 923. 

7S<t Mass.—'McDonald v. MacNeil, 15 
N.E.2d 460, 300 Mass. *350. 

.78- Ill.—Martin v. Martin. 48 N.E. 
694, 176 111. 418, reversing 38 Ill. 
App. 169. 

77. Mass.-—McDonald v. MacNeil. 15 
N.E.2d 460, 800 Mass. 350. 
nUttag of oifpUMur eoiut 
A finding of fact by the orphans' 
court when supported by competent 
evidence la binding on the supreme 


court.—In re Chappie’s Estate. 2 A. 
2d 719, 332 Pa. 168, 121 A.D.R. 422. 

Bight to appeal 

(1) Where the same person was 
appointed receiver of absentee and 
executor, surety on his bond as re¬ 
ceiver could appeal from probate 
court’s decree ordering receiver to 
distribute the assets to himself as 
executor.—Hibbard v. ^tna Casualty 
& Surety Co., 16 N.E.2d 241, 801 
Mass. 442. 

(2) A surety on the bond of an 
absentee’s receiver could not com¬ 
plain of alleged error in findings con¬ 
cerning date of absentee’s death, as 
basis for probate court’s decree of 
distribution ordering receiver to pay 
assets over to himself as absentee’s 

I executor, in absence of showing of 
bad faith or lack of sound Judg¬ 
ment or diligence on part of receiv¬ 
er.—Hibbard v. ACtna Casualty 4b 
Surety Co., supra. 

78. Minn.—Owens v. Owens, 292 N. 

W. 89, 207 Minn. 489. 

Okl.—Aultman A Taylor Machinery 
Co. V. Fuss, 207 P. 308, 86 Okl. 168. 
J3 O.J. p 1194 note 60. 
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Fuzpose of statute 

The apparent purpose of statute 
providing that if any person em¬ 
bezzles, alienates, or conv-erts to his 
own use any of the personal estate 
of deceased or ward before appoint¬ 
ment of a representalive. such per¬ 
son shall bo liable for double the 
value of the property so embezzled, 
alienated, or converted. Is to give to 
those persons subsequently declared 
legal owners of decedent's estate a 
remedy against persons attempting 
to deprive them of their heritage 
and to double the damages recover¬ 
able because of the likelihood that 
wrongdoer can in such cases success¬ 
fully conceal his malfeasance.— 
Owens V. Owens, 292 N.W. 88. 207 
Minn. 489. 

79- N.D.—^lausen v. Miller, 249 N. 

W. 791, 63 N.D. 778. 

Okl.—Nichols 4b Shepard Co. v. Dun- 
nlngton, 247 P. 353, 118 Okl. 231. 
33 C.J. p 1194 note 31. 

80. Okl.—Nichols A Shepard Co. v. 
Dunnington, 247 P. 35*3. 118 Okl. 
231—^Aultman & Taylor Machinery 
Co. V. Fuss, 207 P. 308, 86 Okl. 168. 

81. Ill.—Chicago Title 4b Trust Co. 
V. Ward, 163 N.E. 319, 832 111. 126. 
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The sum for which a person who converts prop¬ 
erty of decedent is liable is diminished by the value 
of property which has been accepted by the admin¬ 
istrator as a pro tanto reparation for the property 
converted.** 

§ 171. Possession or Transfer by Heirs or 
Distributees 

The executor or adminletrator hae the right and the 
duty to recover poeseaslon of the aeeeta frbm thoee who 
are benefleially Intereeted In the eetate if needed for the 
purpoeee of administration, but In the absence of such 
need he has no obligation to recover possession of prop¬ 
erty rightfully In the hands of beneficiaries of the estate. 

The executor or administrator has the right and 
the duty to recover possession of the assets even 
from those who are beneficially interested in the es- 
tale®3 or their alienees,*^ where the money or prop¬ 
erty in question is needed for the payment of 
debts.*® If property rightfully in the hands of the 
persons beneficially interested is not needed for duly 
administering the estate, the representative has no 
obligation to recover possession of it,** and the 
court will not permit him to prevail in a suit to do 
so,**^ in accordance with the principle that the law 
never requires a vain or useless thing,** and if there 


are no. ^dbts of the estate the representative’s .right 
to recover is limited by the rights of the remaining 
beneficiaries.*? Beneficiaries may, by consent or 
agreement, estop themselves from asserting that an¬ 
other beneficiary wrongfully withholds assets of the 
estate,*® and if by reason of an agreement the ben¬ 
eficiaries are precluded from recovering the assets 
the representative, in the absence of creditors, is 
likewise precluded.*^ Funds of the estate in the 
hands of a third person which have been expended 
in accordance with an agreement with all the bene¬ 
ficiaries cannot be recovered by the representative,** 
and a gift of personalty by the sole beneficiary will 
not be disturbed,** if the assets arc not required for 
the payment of debts or other administration ex¬ 
penses. While the sale of personal property by the 
widow or the residuary beneficiary may be disturbed 
and the assets or their value pursued by the execu¬ 
tor or administrator, when needful to settle debts 
of the estate, intervention by him is not favored 
where no need therefor is shown.*^ Money ap¬ 
plied by a widow for the payment of legitimate 
claims against the estate before the appointment of 
the administrator cannot be recovered from the wid¬ 
ow.*® 


82. Conn.—Storm v. Robinson, 61 
A. 13'5, 74 Conn. 443. 

Szoluuiiro of bonds for oriffiasl bonds 
Whore certain bonds boionginff to 
an estate were exchanged by intes¬ 
tate’s husband for other bonds, which 
latter bonds were delivered to the 
administrator and retained by him 
with knowledge of the transaction 
and without any effort to return 
them, an a.s.«3umption that the lat¬ 
ter bonds were accepted by the ad¬ 
ministrator as a pro tanto repara¬ 
tion for the conversion of the orig¬ 
inal bonds was Justified, and in es¬ 
timating the damages for the con¬ 
version the value of the substituted 
bonds should be considered.—Storrs 

V. Robinson, supra. 

83. La.*—Davidson v. Davidson, 
App., 199 So. 447. 

Mich.—Sylvester v. Button, 173 N. 

W. 502, 207 Mich. 24. 

N.M.—In re Sheley's Estate, 298 P. 
942, 35 N.M. 358. 

N.Y.—In re Link’s Will, 17 N.Y.S. 
2d 634, 173 Mlsc. 217. 

W. Va.—Sayre v. Whetherholt, 107 S. 
E. 293, 86 W.Va. 642. 

Wis.—Grover v. Grover, 222 N.W. 

228. 197 Wis. 347. 

23 C.J. p 1194 note 62. 

Aoootiatability for aaonxitios 
Decedent's son who was in pos¬ 
session of securities with his father's 
consent was held not liable to ad¬ 
ministrator for conversion of securi¬ 
ties. but liable as father's a^ent to 
account to estate for principal and 


interest received or lost.—Pusch v. 
Pusch, 228 N.W. 476, 200 Wis. 347. 
Avoidance of nwltiplloity of snits 
On the ground of avoidance of 
multiplicity of suits, it is proper to 
include in an administrator's bill for 
an adjudication of his right to a 
fund depo.‘«ited In a bank to the cred¬ 
it of Inte.state's heirs, demands 
against the husband and adminis¬ 
trator of a deceased heir for other 
sums of money alleged to be parts 
of the estate, the right to which is 
dependent on substantially the same 
evidence as that determining the 
right to the deposit.—Sayre v. 
Whetherholt, 107 S.B. 29'3, 88 W.Va. 
5-42. 

84. Wash.—Devereaux v. Anderson, 
264 P. 422, 146 Wash. 667. 

23 C.J. p 1194 note 63. 

86. Ala.—Watson v. Hamilton, 98 
So. 784, 210 Ala. 577. 

Mich.—.Sylvester v. Button, 173 N. 

W. 602, 207 Mich. 24. 

Wash.—Devereaux v. Anderson, '264 
P. 422, 146 wash. 657. 

28 C.J. p 1194 note 64. 

86 . N.Y.—In re Cronise's Estate, 6 
N.Y.S.2d 392. 167 Misc. 310. 

87. Ala.—Mancill v. Thomas, 114 
So. 223, 216 Ala. 623—^Watson v. 
Hamilton, 101 So. 609, 211 Ala. 688 
—Kennedy v. Davis, 55 So. 104, 
171 Ala. 609. 

Neb.—Tyrrell v. Judson, 199 N.W. 
714, 112 Neb. '393. 
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Vt —Scott V. Bradford Nat. Bank, 
179 A. 149, 107 Vt. 226. 

23 C.J. p 1194 note 63. 

Costs of salt as dsbt 
Costs incurred by administratrix 
in prosecuting suit for money had 
and received are not debt of dece¬ 
dent, but liability of estate, and 
show no necessity for recovery of 
money by administratrix from dis¬ 
tributee to whom it equitably be¬ 
longs.—Watson V. Hamilton, 3 01 So. 
609, 211 Ala. 688. 

88. Vt.--Scott V. Bradford Nat. 
Bank, 179 A 149, 107 Vt 226. 

89. Neb.—Blochowitz v. Blochowitz, 
266 N.W. 644, 130 Neb. 789. 

90m Mo.—Maynard v. McClellan, 
App., 1'56 S.W.2d 770. 

91. Iowa—In re Van Hauen's Es¬ 
tate, 294 N.W. 901, 229 Iowa 852. 
Kan.—Richards v. Tiernan, 91 P.2d 
22, 150 Kan. 116. 

Mo.—Maynard v. McClellan, App., 
156 S,W.2d 770. 

98. Mo.—Adamack v. Herman, App.. 
33 S.W.2d 135—Bell v. Farmers’ 
& Traders' Bank. 174 S.W. 196, 
188 Mo.App. 383. 

93. N.Y—In re Hammond's Estate, 
190 N.Y S. 886, 198 App.Div. 634. 

94. Ga.—Reid v. Butt, 25 Ga. 28. 
Iowa.—Wilmington v. Sutton, 6 Iowa 

44. 

Pa.—Walworth v. Abel, 52 Pa. 370. 

95. Hawaii.—Wilcox v. Morton, 28 
Hawaii 203. 
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§ 172. Payments to Hein or Dlitrlbuteet 

A person who pays a debt due the estate to a lawful 
heir or dletrlbiitee does not thereby discharge his lia¬ 
bility but the transaction wiil not be readiiy disturbed 
where no need appears for holding such person again 
liable. 

A person who pays a debt due to decedent or de¬ 
livers assets of the estate to the lawful heir or dis¬ 
tributee does not thereby discharge his liability to 
the personal representative^® unless such payment 
has been ratified by the representative;®^ but the 
transaction will not readily be set aside or disturbed 
where no need appears for procuring such assets 
or holding such person again liable for the debt for 
the purposes of administration.®® 

§ 173. Secured Claims 

An executor or adminietrator haa authority to ap¬ 
propriate and enforce eecurlty given to the decedent. 

An executor or administrator has authority to ap¬ 
propriate security given to decedent.®® A repre¬ 
sentative who carelessly or dishonestly parts with 
security to a debtor of the estate renders himself li¬ 
able for all ensuing loss to the estate.^ The right 
of a representative to release a lien is considered in¬ 
fra § 181 c. 

An executor or administrator may exercise all the 
rights of decedent mortgagee in collecting a debt 
secured by mortgage,® If the mortgage is paid off 
by the mortgagor, it is the executor or administra¬ 
tor of the mortgagee, and not his heirs or devisees, 
who should receive payment and acknowledge sat¬ 
isfaction.® A payment made under an unauthorized 
agreement with the mortgagee’s agent which is rat¬ 
ified by the administrator of the mortgagee must be 
credited on the mortgage debt.^ 


An administrator as an execution bidder may of¬ 
fer as large a credit on a judgment as his judgment 
dictates,® but he has no authority to offer more for 
the property than the amount of the judgment.® 

An executor owes no duty to sell property pledged 
to secure a debt after the debt has been paid.*^ 

Foreclosure of mortgages. An executor or ad¬ 
ministrator may foreclose a mortgage by peaceable 
entry and possession or otherwise, just as his dece¬ 
dent might have done, wherever this becomes need¬ 
ful for realizing on the secured debt or claim.® He 
must foreclose the mortgage if necessary,® but he 
is allowed the reasonable discretion of an ordinarily 
prudent man in the matter,^® although he is charge¬ 
able with negligence if any loss is sustained in con¬ 
sequence of his failure to foreclose, or his delay 
until the mortgaged property has so depreciated 
that the full amount of the debt secured cannot be 
realized.il Further, the executor or administrator 
is the proper person to receive the proceeds of fore¬ 
closure.!® Where, after an administrator had ob¬ 
tained a decree foreclosing a mortgage given by his 
intestate’s widow on her interest in the estate, such 
interest was sold under a probate order and the sale 
duly confirmed, it was held that such sale did not 
operate as a payment of the mortgage debt, but 
merely transferred the estate’s security from her 
interest as heir in the "land” of the estate to her 
interest in the proceeds of the sale.i® Where de¬ 
cedent has made a causa mortis gift of the mort¬ 
gage to the mortgagor, the executor, in the absence 
of unsatisfied debts, is without power to foreclose 
the mortgage.i^ 

Payment of prior mortgage. It has been held that 
an administrator has no right to pay off a prior 
mortgage in order to let in a junior mortgage held 


96. Ky.—Bryson v. Blgga, 104 S.W. 
982, 32 Ky.L. 15>9. 

Ohio.—Du Vail v. Fftulkner, 149 N. 

E. 868, 113 Ohio St. 543. 

2*3 C.J. p 1194 note 68. 

97. W.Va.—Ruby v. Chesapeake & 
O. R. Co., 8 W.Va. 269. 

96. Iowa.—Molendorp v. Sibley 
First Nat. Bank. 166 N.W. 733. 183 
Iowa 174. 

23 C.J. p 1195 note 70. 

96 . Iowa.—Jensen v. Murphy, 202 
N.W. 232, 199 Iowa 624. 

I. Mo.—Booker v. Armstrong, 4 8. 

W. 724, >93 Mo. 49. 

23 C.J. p 1195 note 74. 

8. Ala.—Webb v. 8prott, 144 So. 669, 
226 Ala. 600. 

8. Mass.—Cutlet v. Haven. 8 Pick. 
490. 

N.T.—Van Buren v. Olmstead, 5 
Paige 9. 


Pa.—Craig y. Blau, 136 A. 860. 288 
Pa. 547—Briggs v. Briggs. 19 A. 
677, 134 Pa. 614—Trotter v. Ship- 
pen, 2 Pa. 358—In re White's Es¬ 
tate, <41 Pa.Co. 663, reversed on 
other grounds 94 A. 470, 2*49 Pa. 
115. 

23 C.J. p 1143 note *35. 

Pmoa daslgnateA bjr admtaUitzator 
Payment to the party designated 
as present owner of the mortgage by 
administrator of mortgagee will re¬ 
lieve mortgagor from subsequent lia¬ 
bility.—Reynolds v. Smith, 23 N.W. 
727, *57 Mich. 194. 

4. S.C.—Hodge v. De Laine, 135 S. 
E. 367, 137 S.C. 337. 

5. Iowa.—Jensen v. Murphy, 202 N. 
W. 232, 199 Iowa 624. 

6L Iowa.—Jensen v. Murphy, supra. 
7. Mont.—^In re Connolly's Estate, 
267 P. 416, 79 Mont. 446. 
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8. N.C.—Scott v. Blades Lumber 
Co., 66 S.E. 648, 144 N.C. 44. 

23 C.J. p 1195 note 71. 

9. Ohio.—In re Tredway, 163 N.B. 
223, 29 Ohio App. 265. 

23 C.J. p 1143 note 37. 

10. N.J.—^Van Houten v. Stevensoiir 
77 A. 612, 74 N.J.Eq. 1. 

23 C.J. p 1195 note 72. 

11. Mo.—Booker v. Armstrong, 4 8. 
W. 727, 93 Mo. 49. 

19. Iowa.—Langfltt v. Langfltt, 273 
N.W. 93, 96, 223 Iowa 702, quoting 

Ooxpus JUZiS. 

Mass.—Richardson v. Hildreth, 9 
Cush. 225. 

18. Cal.—In re Anrle, 82 P, <68, 
148 Cal. 102. 

14L Wis.*—Hoks V. Wollenberg, 243 
N.W. 219, 209 Wis. 276. rehearing 
denied 246 N.W. 128, 209 Wis. 276. 
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the estate and, if he does so, he is answerable 
for any ensuing loss.^^ 

§ 174. Interest on Debts 

Interest due on debts Is to be collected and the rep¬ 
resentative Is liable for any Interest which he has or 
ahould have collected. 

Interest-bearing debts due the estate are to be 
collected, with the usual observance of due diligence 
and good faith, with interest as well as principal.^^ 
The representative is liable for any interest which 
he has or should have collected on debts due the 
estate.17' 

§ 175. Foreign Assets 

The general executor or administrator Is bound to 
take due measures for the collection of foreign assets. 

The general executor or administrator is bound 
to take due measures for the collection of foreign 
demands due the estate and other foreign assets.^* 
The representative may realize on such a claim by 
selling and transferring it to a third person,^^ and 
wherever the general representative may enforce by 
domestic suit the payment of a debt due from a for¬ 
eign debtor by means of the voucher or document of 
title he holds, or because the debtor may be locally 
reached by process without resorting to the courts 
where such debtor is domiciled, such suit by him 
will be locally upheld.20 

Collection of assets by ancillary and foreign dom¬ 


iciliary representatives is considered infra § 1000. 

§ 176. Property Claimed by Third Persons 

The court will require property belonging to a third 
peraon which la held by the repreaentative to be returned 
to the owner. Under atatutory provlalona, a aurrogate*a 
court may try claima of third partlea to apecific peraonal 
property In the poaaeaalon of the eatate repreaentative, 
providing the claimant la entitled to unqualified and Im¬ 
mediate poaaeaalon. ^ 

Where property belonging to a third person is 
held by the representative, the court will require 
such property to be returned to the owner subject 
to whatever claims or liens are lawfully asserted 
against the property by other persons.^i So where 
an administrator collects the proceeds of a life in¬ 
surance policy, he must give the entire proceeds to 
the person entitled thereto and cannot subtract ad¬ 
ministrative expenses thcrcfrom.22 As to property 
found among the assets and prima facie part of the 
estate, the representative should assert title so far 
as may be proper but with respect to litigating 
the title of his decedent to property claimed by third 
persons, the usual rule of honest and prudent dis¬ 
cretion applies.2^ Actions against a representative 
for conversion or detention of property are consid¬ 
ered infra § 716. 

In Neza York, under the Surrogate’s Court Act § 
206 a. Laws 1934 chapter 539, the surrogate’s court 
may try claims of third parlies to property in the 
possession of the estate representativc.25 The pro¬ 
ceeding under the statute is in eflfect an action in 


16. Cal.—Tompkins v. Weeks, 26 
Cal. SO. 

16< N.Y.—In re Stulman’s Will. 26 
N.Y.S. 197, 146 Mine. 861. 

23 C.J. p 1195 note 78. 

ZntsrMt from oorporatloas ooatrollsC 
by tostator 

Executors were held required te 
collect interest on moneys owed te.s 
tator by corporations in which he 
owned the controlling interest.—In 
re Stulman's Will, supra. 

17. Mo.—Stong V. Wilkson, 14 Mo. 
116. 

N.Y.—Stephens’ Estate, 2 N.Y.S. 36. 
23 C.J. p 1196 note 79. 

18. Pa.—Shinn's Estate, 30 A. 1026, 
10*30, 166 Pa. 121, 45 Am.S.R. 656. 

23 C.J. p 1195 note 81. 

18. N.J.—-Matter of Cape May & D. 
B. Nav. Co., 16 A. 191, 51 N.J.Law 
78. 

jPrUielplo sopportlag xnlo 
This has been held on the prin¬ 
ciple that letters granted at the 
domicile of decedent vest in the ex¬ 
ecutor or administrator by operation 
of law the entire personal estate, 
wherever situate, and the title so 
derived will be recognised by com¬ 


ity in the courts of another state.— 
latter of Cape May &, D. B. Nav. 
'o , supra. 

.0. Ala.—Equitable Life Assur. Soc. 

v. Vogel. 76 Ala. 441, '52 Am.R. 344. 
Ivy.—Barnes v. Brashear. 2 B.Mon. 
380. 

Me.—Saunders v. Weston, 74 Me. 85. 

31- Ga.—Napier v. Mitchell, 187 S. 
E. 639, 183 Ga. 93. 

Mich.—Peoples State Bank v. Pel- 
grim, 291 N.W. 37, 292 Mich. 639. 
23 C.J. p 1196 note 88. 

Jnrlsdlotlon of orphans* oonrt la 
Feaasylvaaia 

Where personal property is in the 
possession of an administratrix, the 
orphans’ court has Jurisdiction to de¬ 
termine its ownership as between 
the administratrix and adverse 
claimant.—In re Fornera’s Estate, 1 
Pay.L.J. 78. affirmed 11 A.2d 612, 139 
Pa.Super. 252. 

88. Mo.—State ex rel. Qnekow v. U. 
S. Fidelity & Guaranty Co., App., 
160 S.W.2d 681. 

jnrisdietioa of coart sittlag in pro¬ 
bate 

(1) District court sitting in pro¬ 
bate had Jurisdiction to determine 
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whether administrators should turn 
over proceeds of life policy to one 
who claimed to be entitled thereto 
by reason of assignment from dece¬ 
dent.—In re McLaren's Estate, 106 
P.2d 766. 99 Utah 340. 

(2) Where administrator petitioned 
district court sitting in probate for 
authority to turn over proceeds of 
policy on life of decedent to one 
claiming as assignee, and heirs of 
deceased died objections putting in 
Issue validity of purported assign¬ 
ment, and objection *was raised by 
heirs challenging Jurisdiction of dis¬ 
trict court sitting in probate to hear 
controversy, proceeding to hear con¬ 
troversy without further objection, 
after consultation with court, was a 
"waiver” of heirs’ objection to the 
hearing.—In re McLaren’s Estate, 
supra. 

83. Utah.—In re Picot’s Estate, 178 
P. 76, 53 Utah 19.5. 

23 C.J. p 1196 note 86. 

84. S.C.—Chappell v. Brown, 19 S. 
C.L. 628. 

86 . N.Y.—In re Gordon’s Estate, I30 
N.Y.S.2d 615, 262 App.Div. 1014— 
In re Weinstein’s Estate, 28 N.Y. 
•S.2d 137, 176 Misc. 692—In re 
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replevin,2* and it is similar to the statutory proceed¬ 
ing by a personal representative for the discovery 
of property withheld except that it makes no pro¬ 
vision for any inquisition.27 The statute is merely 
a codification of the authority previously exercised 
by the surrogate to compel fiduciaries to do justice 
to all men in respect of the affairs of their dece¬ 
dents ,22 and it is procedural and retroactive in op^ 
eration.29 The remedy contemplated by the statute 
is available only when claimant is entitled to unqual¬ 
ified and immediate possession^® of specific person- 
alty.2l The petitioner has the burden of proving his 
title and right to possession.22 Issues of fact which 
cannot be determined on the papers submitted must 


be resolved on a hearing .22 The court may make 
such decree as justice requires,?^ and where the de¬ 
fense by the administrator is vexatious the peti¬ 
tioner is entitled to costs.26 

§ 177. Receiving Payment 

A bona flde payment to the executor or admlnletra- 
tor of a debt due the eetate le in general a legal dle- 
eharge to the debtor even though the appointment le 
voidable or void, and a payment to anyone but the repre¬ 
sentative la, as a general rule, a miepayment. 

The bona fide payment of a debt due the estate to 
the executor or administrator is in general a legal 
discharge to the debtor,®® even though the appoint- 


Kleln’s Efltate, 11 N.Y.S.2d 339. 
170 Misc. 859—^In re Sweeney's Es¬ 
tate, 279 N.T.S. 927. 155 Misc. 461 
—In re Hayes' Estate, 275 N.Y.S. 
468, 153 Misc. 234—In re Pedrette's 
Estate, 274 N.Y.S. 607, 153 Misc. 
106. 

Puxpoae of atatnte 

The purpose of provision in Sur- 
rog:ate*s Court Act relating to pro¬ 
ceeding* to compel delivery of specific 
personal property by executor was 
not to transform surrogate's court 
into a general equitable tribunal but 
to supply the machinery whereby 
property in hands of fiduciary on 
which estate had no rightful claim 
and which unquestionably belonged 
to third person could expeditiously 
be delivered to third person.—In re 
Jacobs' Will. 28 N.Y.S.2d 296, 176 
Misc. 639, affirmed in part and re¬ 
versed in part on other grounds 31 
N.Y.S.’d 536, 263 App.Dlv. 829. 
avalnation of effect of statute 
Although purpose of Introducers 
of statute to compel delivery of spe¬ 
cific personalty or value thereof by 
an administratrix is not legally 
available in proceeding involving its 
interpretation, proximity in point of 
time of court decision and date of 
enactment, identical subject matter 
treated, and circumstance that result 
attained on facts of case was exactly 
ratified and confirmed by enactment, 
could be considered in evaluation of 
effect of statute.—In re Mathesen’s 
Estate, 292 N.Y.S. 147. 161 Misc. 367. 

ae. N.Y.—In re Abend’s Estate, 29 
N.Y.S.2d 13, 176 Misc. 717. 

27- N.Y.—In re Abend's Estate, su¬ 
pra. 

gg. N.Y.—In re Jacobs' Will, 28 N. 
Y.S.2d 296. 176 Misc. 639, affirmed 
in part and reversed in part on 
other grounds 3l N.Y.S.2d 5'36, 263 
App.Dlv. 8?9—In re Kenney’s Es¬ 
tate, 11 N.Y.S.2d 685. 171 Misc. 87 
—•In re Klein’s Estate, 11 N.Y.S.2d 
339, 170 Misc. 869—In re Mathe¬ 
sen’s Estate. 292 N.Y.S. 147, 161 
Misc. 367—In re Hayes’ Estate, 
275 N.T.S. 468, 166 Misc. 234. 


29. N.Y.—^In re Hayes’ Estate, su¬ 
pra. 

aa N.Y.—In re Jacobs’ Will, 28 N. 
Y.S.2d 296. 176 Misc. 639, affirmed 
in part and reversed in part on 
other grounds 31 N.Y.S.2d 636, 263 
App.Dlv. 829—In re Kenney’s Es¬ 
tate, 11 N.T.S.2d 685, 171 Misc. 87. 
Effeot of limltatioas on possible 
olalm 

That a possible claim against the 
estate might have been barred by ap¬ 
plicable statutes of limitation did 
not permit the maintenance of pro¬ 
ceedings to compel administratrix to 
deliver savings bank books standing 
in name of deceased ’’In trust for" 
claimant where the funds were sub¬ 
ject to other claims and tax obliga¬ 
tions.—In re Kenney^s Estate, 11 N. 
Y.S.2d 685. 171 Misc. 67. 

TnlflUuent of stipnlatlou prsdioatlug 
recovery 

Where the right to recovery is 
based on an agreement by the ad¬ 
ministrator to deliver the property 
after it has been "legally released 
upon proper proceedings taken, such 
as estate tax proceedings and oth¬ 
erwise," a proceeding to recover the 
property before the stipulated pro¬ 
ceedings have been had is premature. 
—In re Kenney’s Estate, supra. 

91. N.Y.—In re Mathesen’s Estate, 
292 N.Y.S. 147, 161 Misc. 367. 

Test of appUoabiUty of statute 
Where subject matter of statutory 
proceeding to compel delivery of spe- 
eifle personalty or value thereof by 
an administratrix is an article or 
fund which, if given to person in 
will would constitute him a specific 
legatee, party may obtain order di¬ 
recting fiduciary to deliver the ar¬ 
ticle or fund on proper showing of 
ownership and right to immediate 
possession.—^In re Mathesen’s Estate, 
supra. 

Mousy from gsnsxul assets of sstats 

Party to whom deceased expressed 
orally and by written document de¬ 
sire that certain sum be paid could 
not maintain proceeding to require 
adrhinistratrtx to deliver such sum 


to him where no specific fund was 
sought, but merely payment of sum 
from general assets of estate.—In 
re Mathesen’s Estate, supra. 

Money held in trust 

Under statute authorizing proceed¬ 
ing to compel delivery of specific 
personalty by an executor, an ex¬ 
ecutor could not be directed to pay 
over to person claiming money al¬ 
legedly held in trust by deceased for 
petitioner a sum in excess of that 
standing to deceased’s credit in sav¬ 
ings account, although claimant was 
not thereby precluded from making 
claim against estate for balance al¬ 
legedly due.—In re Polito, 4 N.Y.S.2d 
769, 254 App.Dlv, 806. 

32. N.Y.—In re Jacobs' Will, 28 N. 
Y.S.2d 296, 176 Misc. 639, affirmed 
in part and reversed in part on 
other grounds 31 N.Y.S.2d 536, 263 
App.Dlv. 829. 

33. N.Y.—In re Hayes' Estate, 27’6 
N.Y.S. 468, 153 Misc. 234. 

3dri N.Y.—In re Hickmott's Estate, 
4 N.Y.S.2d 467, 166 Misc. 536. af¬ 
firmed 10 N.Y.S.2d 918, 256 App. 
Div. 1017—In re Glen's Estate, 284 
N.Y.S. 685, 157 Misc. 763, reversed 
on other grounds In re Glen, 288 
N.Y.S. 24. 247 App.Div. 618, af¬ 
firmed In re Glen’s Estate, 4 N.E. 
2d 433, 272 N.Y. 5*30, reargument 
denied 5 N.E.2d 371, 272 N.Y. 640. 
Payment of loan prerequielte to xe- 
tuzB of seouzlty 

Where a third person’s securities 
hypothecated to secure a loan were 
redeemed by decedent, such person 
is entitled to the securities only aft¬ 
er payment or tender of the amount 
of the loan to the estate.—In re Hil¬ 
liard’s Estate, 278 N.Y.S. 676, 184 
Misc. 872^ 

36. N.Y.—In re Klein’s Estate, 11 
N.Y.S.2d 339. 170 Miso. 859, 

36. U.S.—U. S. V. Wilson. C.C.A. 
Wash., 8'5 P.2d 444—In re Byrne, 
C.C.A.N.T., 32 P.2d 189, certiorari 
denied Mohr v. Bielaski, 60 S.Ct. 
17, 280 U.S. 657, 74 L.Ed. 612. 
Arlz.<^Smith v. Normart, 76 P.2d 38. 
61 Ariz. 134, 114 A.L.R. 1466. 
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ment of the representative is voidabk^^ or perhaps 
void,** or the representative is insolvent,** and the 
representative must account for the amount.^* On 
the other hand a payment of assets to any one but 
the personal representative is, as a general rule, a 
mispayment,^^ but after all debts have been paid 
and all the remaining funds are ordered by the court 
to be transferred to a trustee, a payment to the trus¬ 
tee discharges the debt although the executor has 
not been formally discharged.^* A check payable 
to bearer and given to the depositary for the execu¬ 
tor is a valid payment to the executor.^* Payment 
of a joint note to the surviving payee who subse¬ 
quently is appointed executor of deceased payee dis¬ 
charges the liability of the maker to the cstate.^^ 

Where the same person is representative of both 
debtor and creditor estate, he may, out of funds in 
his hands belonging to the one, pay a debt due him 
as representative of the other.^* 

Payment to an administrator of an absentee who 
is not in fact dead is considered supra § 16. 

Claims against the United States may be received 


by the personal representative of claimant at any 
place designated by the government for payment,^* 
but the representative is liable to account therefor 
only to the court from which he received his ap- 

pointmcnt.^7 

§ 178. — Medium of Payment 

V 

Payment to the representative must usually be in 
lawful money, or a legal tender currency, In the absence 
of any contrary direction In the will of the decedent or 
the Instrument evidencing the debt. 

Payment to the personal representative must usu¬ 
ally be in lawful money, or a legal tender curren¬ 
cy, in the absence of any contrary direction in the 
will of the deceased creditor or the instrument evi¬ 
dencing the debt.^* It has been held that the exec¬ 
utor or administrator, instead of receiving payment 
in money, may in the exercise of good faith and due 
prudence settle with the debtor by accepting other 
security or property or by novating or extending the 
claim,^* but there arc also authorities in which the 
right to accept other property in payment, except 
perhaps under authority of the probate court, is de- 


Ky,—Harmon v. Ross* Admr., S Ky. 
Op. 266. 

23 C.J. p 1196 note 89. 

Fayms&t of legacy 

Whore a testator bequeathed and 
devised property to his partner on 
his paying seven thousand dollars 
to the testator’s wife, who died be¬ 
fore the testator, and gave the re¬ 
siduary estate to the wife, as the 
residuary estate must be distributed 
as intestate’s property, the payments 
may for convenience be made to the 
administrator cum testamento annexo 
for distribution W'lth the residue 
among the heirs, they being numer- 
ou*5.—Huard v. Hegarty, 119 A. 609, 
122 Me. 206. 

37. IT S.—Kane v. Paul, D.C., 14 Pet. 
■3,3. 10 L.Ed. 311. 

N.C.—London v. Wilmington & W. 
R. Co.. 8S N.C. 584. 

38. U.S.—Kane v. Paul, D.C., 14 Pet. 
3.3, 10 L.Rd. 311. 

N.C.—London v. Wilmington & W. 
R. Co., 88 N.C. 684—Hyman v. 
Gaskins, 27 N.C. 267. 

33* Miss.—Riley v. Moseley, 44 
Miss. 37. 

40. Ala.—Sloan v. McKinney, 19 Ala. 
115. 

Mo.—Chouteau v. Hill, 2 Mo. 177. 
Tex.—Roan v. Raymond, 15 Tex. 78. 
23 C.J. p 1196 note 93. 

41. Pa.—Elscnbise v. Elsenbise, <4 
Watts 131. 

Faymmit of aogotU-blo iastmmoat 

Only an administrator in posses¬ 
sion of negotiable instrument belong¬ 
ing to deceased, or administrator's 


transferee, is entitled to payment of 
instrument.—Smith v. Normart, 76 
P.2d 38, 61 Arlz. 134, 114 A.L.R. 1466. 
Faymeat to third person by order 
of administrator 

Payments of annual rentals for 
exton.sion.H of time for removal of 
limber by grantees In timber deed 
to mortgagee of land by order or 
direction of administrator of de¬ 
ceased grantor’s estate in partial 
payment of mortgagee’s claim 
against estate for taxes paid were 
not acceptance by administrator of 
claim or property In payment of 
debt, or sale of estate’s property, 
but in legal effect payments of rent¬ 
als to administrator and effectual to 
extend time for removal of timber, 
although not authorized by probate 
court order.—Jones v. Gibbs, 130 S 
W.2d 265, 13'3 Tex. 827, affirming 
Coin.App., 103 SW.2d 1011, motion 
overruled 131 S.W.2d 9'57, 133 Tex. 
627. 

48. Pa.—Northern Trust Co. v. 
Travelers Ins. Co. of Hartford, 
Conn., 196 A. 497, 329 Pa. 17. 
Payment to heirs or distributees is 
considered supra 5 172. 

48. Ill.—Kdhlmeyer v. Butz, 216 Ill. 
App. 414. 

Fayabls to widow or haarsr 
That a mortgagor, in paying in¬ 
terest on the mortgage, makes the 
check payable to the mortgagee’s 
widpw, or bearer, governed by the 
fact that the income of the estate 
had been left to the widow for life, 
does not invalidate the check as a 
payment to the executors, who under 
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the will were to receive the payment 
as they had debts and expenses to 
pay from the estate.—Kuhimeyer v. 
Butz, supra. 

44. Ga.—Mathews v. De Poor, l.'iS 
S.E. 7, 172 Oa. 318. 

46. Va.—Green v. Thompson, 6 S.E. 
507, 84 Va. 376—Caskie v. Harri¬ 
son, 76 Va. 85. 

46. U.S—Vaughan v. Northrup, D. 
C, 1.5 Pet. 1, 10 LEd. 639. 

Va.—Davis v. Chapman. 1 S.E. 472, 
83 Va. 67. 5 Am.S.R. 251. 

47. U.S.—Vaughan v Northrup, D. 
C., 15 Pet. 1, 10 L.Ed. 639 

4^ Ill.—Means v. Harrison, 2 N.E. 
64, 114 HI. 218. 

N.C.—Poston V. Jones, 29 S.E. 961, 
122 N.C. 536. 

23 C.J. p 1196 note 98. 

49. Ga—Adams v Reid. 56 Ga. 214. 
Ind.—Hancock v. Morgan, 34 Ind. 
.524. 

2'3 C.J. p 1196 note 1. 

Authority to take mortgaged land 
Evidence and agreed statement of 
facts that a will making defendants 
executors, without bond with power 
to sell, and testimony, by an execu¬ 
tor that he was authorized to act in 
the transaction as such, and that 
whatever he did was satisfactory to 
the estate, is sufficient to sustain 
the trial courCs conclusion that the 
executor was authorized to make a 
contract to take the mortgaged prop¬ 
erty in full satisfaction of the judg¬ 
ment. — Lobit V. Marcoulides, Tex. 
Civ.App.. 225 S.W. 757, error refused. 
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nied,®® or considered as doubt ful.®i 

Acceptance of depreciated currency. The execu¬ 
tor or administrator will not be upheld in receiving 
payment in depreciated currency, unless the cir¬ 
cumstances show that he acted in good faith and 
with due prudence for the best interest of the es¬ 
tate.®® Thus in regard to Confederate money, it 
has been held that, when the representative might 
have collected the assets in good money before or 
after the Civil War and failed to do so, he cannot 
discharge the balance found due from him by pay¬ 
ment in Confederate treasury notes,®^ but when he 
acted in good faith he is not responsible for the loss 
of funds received by him in Confederate money or 
notes which at the time he was obliged to accept,®® 
and the measure of his accountability is the actual 
value at the time of the collection, and not the face 
value, of such money.®® 

Payments received in gold at premium. That a 
representative who receives payment in gold at a 
time when it is at a premium is chargeable with such 
premium has been both asserted®^ and denied.®* 

§ 179. - Extension of Time for Payment 

The right of a repreaentativa to extend the time for 
payment of a debt due the decedent has been both af¬ 
firmed and denied. 

It has been held that the representative may ex¬ 
tend the time for payment of a debt due his dece¬ 
dent,®* but this has also been denied;®* and any 
extension, where the debtor is solvent at the time 
when the debt is due, is held to be at the risk of 
the personal representative.®^ In the absence of 
statute the court has no power to authorize an 
agreement to extend the time for payment.®* 


§ 180. -Application of Payments 

In ease the debtor has not exorelsad his prior right, 
the exoeutor or administrator may sxsrelss the right to 
apply the payment to whichever debt he desires. If 
neither of the parties has made any application of the 
payment, the law will apply It to the items of Indebted¬ 
ness which are oldest or least secure. 

Where an executor or administrator receives 
money from a person who is indebted to the estate, 
he may, in case the debtor has not exercised his pri¬ 
or right, avail himself of the power to apply the 
payment,®* but he must make the application to 
debts that are held in the same right as that in 
which he received the money; that is to say, when 
he receives the money in his fiduciary capacity he 
must apply it to the extinguishment of debts due the 
estate and cannot apply it to a debt due to him per¬ 
sonally.®® It has even been held that, where he has 
claims against the same person both in his individ¬ 
ual and in his representative capacity, and cannot 
collect both, he must apply money received from the 
debtor in payment of the claim due to the estate in 
preference to his individual debt.®® A debtor, on 
whom the administrator draws an order to pay a 
certain sum to be credited on a particular debt, has 
no right without the administrator's consent to 
change the order so as to make such payment on a 
different debt, and in case of his paying the order 
the law will apply it to the debt designated by the 
administrator.®® In case neither of the parties has 
made any application of the payment, the law will 
apply it to the items of indebtedness to the estate 
which are oldest or least secure.®^ A debtor cannot 
be required to see to the proper application of pay¬ 
ments which he makes to the representative.®* 


5a Ohio.—In re Tredway, 163 N.E. 

223. 29 Ohio App. 265. 

23 C.J. p 1197 note 2. 

Aooeptaaoa of mortg'affod laad 
An administrator cannot accept a 
conveyance of land in satisfaction of 
a mortgage thereon, and if he wrong¬ 
fully does so, he cannot properly 
credit himself with the money ex¬ 
pended in furtherance of the trans¬ 
action, nor can he list the real es¬ 
tate In his account as a part of the 
funds of the estate.—In re Tredway, 
supra. 

61* Iowa.—^Allison v. Graham, 24 
N.W. 597, 67 Iowa 68. 

BB. Va.—^Patteso-n v. Bondurant, 30 
Gratt. 94, 71 Va. ■94—Hannah v. 
Boyd, 26 Gratt. 692, 66 Va. 692— 
Myrlck v. Adams, 4 Munf. 366, 18 
Va. 366. 

58. S.C.—Chick V. Farr, 10 S.B. 176, 
890, 31 S.O. 468. 

28 C.J. p 1197 note 6. 


54. TJ.S.—Horn v. Lockhart, Ala., 

17 Wall. 670, 21 L.Ed. 667, affirm¬ 
ing, C.C., 16 F.Cas.No.8,446, 1 

Woods 628. 

55. S.C.—Chick V. Farr, 10 S.B. 176, 
390, 31 S.C. 463, 

2*3 C.J. p 1197 note 8. 

5a Ala.—^Anderson v. Wynne, 62 
Ala. 329. 

Miss.—Williams v. Campbell, 46 
Miss. 67. 

23 O.J. p 1197 note 9. 

57. S.C.—^Ex parte Glenn, 20 S.O. 
64. 

23 C.J. p 1197 note 10. 

sa K.Y.—Matter of Shipman, 81 K. 
T.S. 571, 82 Hun 108. 

5a S.C.—Campbell v. Linder, 27 S. 

E. 648, 60 S.C. 169. 

28 C.J. p 1197 note 12. 

0a Tex.-—Duenkel v. Amarillo Bank 
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& Trust Co., CJv.App., 222 S.W. 
670, error refused. 

23 C.J. p 1197 note 13. 

61. Pa.—In re Gardner, 49 A. 346, 
199 Pa. 524. 

ea Conn.—In re Marks* Estate, 163 
A. 600, 116 Conn. '68. 

®a Pa.—In re White, 13 Pa.Super. 

201 . 

64. Ala.—^Kirkman v. Benham, 28 
Ala. 501. 

23 C.J. p 1198 note 17. 

65. Pa.—Evan's Estate, 1 Pa. Super. 
37. 

ea N.C.—Long v. Miller, 93 N.C. 
2*38. 

67. Pa.—In re White, 18 Pa.Super. 

201 . 

6a Pa.—Becker's EsUte, 18 Phila. 
378—^Wanner v. Roth, 1 Woodw. 
18. 
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§ 181. Compromise or Release of Claims and 
Liens 

a. Compromise of claims 

b. Release of claims 

c. Release of lien 

a. Oompromise of Claims 

(1) In general 

(2) Order or sanction of court 

(3) Effect 

(4) Enforcement 

(5) Attack on and setting aside 

(1) Iti General 

In the abeenee of a statutory prohibition or limita¬ 
tion In letters testamentary an executor or administra¬ 
tor has the right to compromise any demand of decedent 
provided he acts honestly and with discretion. The claim 
must be disputed or doubtful and the compromise must 
be supported by consideration. 

In the absence of a statutory prohibition an ex¬ 
ecutor or administrator, as incidental to the power 
to sue and collect, has the right to compromise any 
demand of decedent,®® provided he acts honestly and 
within the range of a reasonable discretion for the 
true interests of the estate,7® unless limited by his 
letters of administration.71 Nevertheless the re¬ 
sponsibility is a perilous one,^® and at common law 


the compromise or release of a debt or claim due 
the estate was regarded as a waste on the part of 
the personal representative if it resulted in a loss 
to the estate.^® In modern times, however, the uni¬ 
versal test is whether, in compromising, the repre¬ 
sentative acted with due prudence; if he did he is 
protected,*^* even though it seems probable that the 
settlement was not the best that could have been 
made,while, if he has been guilty of negligence, 
improvidence, or fraud in accepting less than the 
full amount due, he is chargeable with the loss.^® 
In general it is only nonassenting parties in bene¬ 
ficial interest who can pursue the representative for 
an improper release or compromised^ To be a sub¬ 
ject of compromise the x:laim must be disputed or 
doubtful.'^® The compromise must be supported by 
consideration^® and the mere receipt of less than 
the amount admitted to be due is insufficient.®® In 
accordance with the rules pertaining to contracts 
generally, an offer to compromise a claim may be 
withdrawn at any time before acceptance.®^ The 
fact that a compromise of claims for death and for 
conscious suffering fails to designate the portion of 
the total sum paid to be allocated in settlement of 
each claim does not render the compromise in¬ 
valid.®® Where the widow and children are entitled 
to the proceeds in a claim for decedent's death, the 


69. U.S.—Doten v. Southern Ry. Co., 

D. C.Tenn., 32 F.Supp. 901. 

Pla.—Evans v. Tucker, 136 So. 30.6, 
309, 101 Fla. 688. 85 A.L.R. 170, 
citlni; Corpus Juris. 

Mass —O'Rourke v. Sullivan, 35 N. 

E. 2d 259, 309 Mass. 424—Wallin v. 

Smolensky, 20 N.E.2d 406, 303 

Mass. 39. 

Mo.—Scolt V. Crider, 272 S,W. 1010; 
Crider v. Crider, App., 272 S.W. 
1013. 

N.Y.—In re Leopold's Estate, 181 N. 
E. 570, 269 N.Y. 274, 86 A.L.R. 197, 
reversing 253 N.Y.S. 364, 233 App. 
Dlv. 412—In re Georcre's Estate, 9 
N.Y.S.2d 633. 256 App.DIv. 270, 

motion denied In re Georgre's Will, 
12 N.Y.S.2d 366, 266 App.DIv. 1101 
—In re Van Valkenburgh's Will, 
298 N.Y.S. 819, 164 MIsc. 296—In 
re Ledyard’s Estate, 21 N.Y.S.2d 
860, affirmed In re Ledyard's Will, 
20 N.Y.S.2d 1006, 259 App.Div. 892, 
rearsTument denied 21 N.Y.S.2d 390, 
259 App.Div. 1029, and 24 N.Y.S.2d 
780, 261 App.Div. 827. 

Or.—Nunner v. Erickson, 51 P.2d 839, 
161 Or. 676. 

Va.—Denny v, Searles, 143 S.E. 484, 
160 Va. 701. 

Wash.—Hansen v. Stimson Mill Co., 
81 P.2d 866, 196 Wash. 621. 

23 C.J. p 1198 note 23. 

■attlsmsut for Impropor posssssioa 
of property 

Administrator and not widow is 


the proper party to settle with per¬ 
son who has taken improper posses¬ 
sion of property of estate.—Brewer 
V. King;. 237 N.W. 608, 212 Iowa 665. 
Claim for wrongful death 
U.S.—T^oten v. Southern Ry. Co., D. 

C Tenn., 32 F.Supp. 901. 

Wash.—Hansen v. Stimson Mill Co., 
81 l\2d 856, 195 Wash. 621. 

70. Or.—Nunner v. Erickson, 51 P. 
2d 839, 151 Or. 676. 

23 C.J. p 1199 note 24. 

71. N.Y.—Price v. Maryland Cas¬ 
ualty Co.. 294 N.Y.S. 448, 162 Misc. 
363. 

Sights limited to proseeution of ao- 
tion 

Judgment obtained against motor¬ 
ist by administrator of estate of de¬ 
ceased guest could not be satisfied by 
instrument executed by administra¬ 
tor's attorney, where letters of ad¬ 
ministration limited administrator to 
prosecution of such action and re¬ 
strained him from settling action or 
enforcing any Judgment obtained.— 
Price V. Maryland Casualty Co., su¬ 
pra. 

79. Conn.—Johnson's Appeal, 42 A 
662, 71 Conn. 690. 

N.H.—Wyman's Appeal. 18 N.H. 18. 
N.Y.—In re Quinn, 9 N.Y.S. 660. 

73. N.Y.—De Diemar v. Van Wage- 
nen, 7 Johns. 404. 
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74. Va.—Denny v. Searles, 143 S.E. 

484. 150 Va. 701. 

23 C.J. p 1199 note 27. 

76. Iowa.—Jenkins v. Shields, 47 
Iowa 708. 

76. Ma.ss—O’Rourke v. Sullivan, 36 
N.E.2d 250, 309 Mass. 424. 

23 C.J. p 1199 note 29. 

77. La.—Delabigarre v. New Orleans 
Second Municipality, 3 La.Ann. 230. 

N.C.—Jones v. Jones, 24 S.E. 774, 118 
N.C. 440. 

Pa.—Black’s Appeal, 25 Pa. 238. 

78. Ga.—Fate v. Newsome, 147 S.E. 
44, 167 Oa. 867. 

79. Wis.—Cable v. Smith, 227 N.W. 
266. 200 Wis. 288. 

OoBSldsratlou held sulllcieut 
Mass.—Wallin v. Smolensky, 20 N.E. 

2d 406, 303 Mass. 39. 

Neb.—Pickens v. Pickens, 181 N.W. 
154, 105 Neb. 498. 

80. Mo.—Wayland v. Pendleton, 85 
S.W.2d 492, 337 Mo. 190, revers¬ 
ing, App., 73 S.W.2d 288. 

Or.—Yates v. Cockerham, 67 P.2d 
269, 156 Or. 245. 

81. Mo.—^Wayland v. Pendleton, 85 
S.W.2d 492. 337 Mo. 190, reversing, 
App., 73 S.W.2d 288. 

88. Mass.—O'Rourke v. Sullivan, 85 
N.E.2d 269, 309 Mass. 424. 
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widow may settle for her share without qualifying 
as administratrix of the estate.^^ 

Agreement to refund overpayment. An' admin¬ 
istrator is without power to nialsce an agreement to 
refund an overpayment which would not otherwise 
be recoverable.®^ 

(2) Order or Sanction of Court 

At A general rule the power of a reproaentattva to 
compromlta debts due the estate Is not dependent u|>on 
the previous sanction of the court unless this It re¬ 
quired by statute, but he obtains a more complete Im¬ 
munity from personal liability by securing Judicial sanc¬ 
tion before the compromise. The debtor has no standing 
to petition the court to approve a compromise. An or¬ 
der approving a compromise or settlement Is in the dis¬ 
cretion of the court, but the court cannot arbitrarily 
withhold its authorization or approval. 

In accordance with statutory provisions in a num¬ 
ber of jurisdictions, the probate court or other court 
with jurisdiction of decedents' estates is clothed 
with jurisdiction to authorize compromises of claims 


'4t,:fAveqr of the estate by executors or administra¬ 
tors,®® and under such statutes claims may be com¬ 
promised by the personal representative with the 
consent or authorization of the court.®® As a gen¬ 
eral rule, the power of the representative to com¬ 
promise debts due the estate which he represents is 
not dependent on the previous sanction of the court,8*^ 
unless, as is sometimes the case, this is required by 
statute,®® but he obtains a more complete immunity 
from personal liability by thus securing in advance 
a judicial sanction of the compromise which he pro¬ 
poses to make,®® although the order does not fur¬ 
nish an absolute protection since any party interest¬ 
ed in the final settlement of the estate may show 
that the debt or claim was fraudulently or negligent¬ 
ly compromised.®® Where the representative acts 
without such sanction, the burden is on him, if in¬ 
terested parties object, to show that he has acted ju¬ 
diciously and for the benefit of the estate,the 
court may disapprove the compromise on account- 


88 . Ind.—Fink v. Peden, 17 N.E.2d 
96. 214 Ind. 584. 

8 «. Mo.—Wilkins v. Bell's Estate, 
App., 261 S.W. 927. 

85. U.S.—Jenkins v. Southern Pac. 
Co.. D.C.Cal., 17 F.Siipp. 820. re¬ 
versed on other grounds. C.C.A., 
Jenkins v. Pullman Co.. 96 F.2d 
405, certiorari granted Pullman Co. 
V. Jenkins, 69 S.Ct. 83. 306 U.S. 
683. 83 Li.Ed. 368. affirmed 69 S.Ct 
347. 306 U.S. 634, 83 L.Ed. 334. 

Cal.—MePike v. Superior Court of 
San Francisco County, 30 P.2d 17, 
220 Cal. 254—Mazza v. Austin, 76 
P.2d 633. 26 Cal.App.2d 85. 

Colo.—In re Shultz’ Estate. 86 P.2d 
736, 103 Colo. 184. 

Md.—Blum V. Fox, 197 A, 117, 173 
Md. 527. 

23 C.J. p 1200 note 36. 

Conatmetion of atatata 
A statute authorizing orphans' 
court to authorize executor, admin¬ 
istrator, or guardian to compromise 
claim in favor of estate of decedent 
or ward is remedial, and should not 
be narrowed by construction.—Blum 
V. Pox, 197 A. 117, 173 Md. 627. 
Agreamaait aot coaatttntliig oompzo- 
mlaa of dabfe 

(1) Agreement, whereby adminis¬ 
tratrix of unpaid deceased seller per¬ 
mitted buyer to keep mules until fall 
of the year and then pay for them, 
was held not compromise of debt re¬ 
quiring probate court's authority.— 
Lea V. Wagner. 47 S.W.2d 88, 186 
Ark. 874. 

(2) Agreement of executors for 
extension of mortgage belonging in 
part to estate was held not within 
statute providing that probate court 
may authorise fiduciary to "compro¬ 
mise'* doubtful claims.—In re Marks' 
Estate, 168 A. 600, 116 Conn. 68. 


88. Ariz.—Dockery v. Central Ari¬ 
zona Light & Power Co., 46 P.2d 
666. 46 Arls. 434. 

Ky.—Trevathan's Ex*r v. Dees' Ex'rs, 
298 S.W. 976, 221 Ky. 396. 

Mich.—Greenberg v. Mosley's Estate. 

279 N.W. 904. 284 Mich. 683. 

Miss.—Rowe V. Fair, 128 So. 87, 167 
Miss. 326. 

87. U.S.—Second Nat. Bank v, 

Woodworth. C.C.A.Mich., 66 F.2d 
170, affirming. D.C., 54 P.2d 672. 
Ark.—Wunderlich v. Bowen, 100 S. 

W.2d 80. 193 Ark. 284. 

Conn.—In re Marks' Estate, 163 A. 
600. 116 Conn. 68. 

Fla.—Evans v. Tucker. 135 So, 306, 
101 Fla. 688, 85 A.L.R. 170. 

Ill.—Ringel v. Pearson. 28 N.E.2d 
676, 306 I11.APP. 286. 

N.T.—In re Corbin’s Estate, 236 N. 
Y.S. 663, 227 App.Dlv. 87—In re 
Coleman’s Estate, 269 N.Y.S. 617, 

160 Misc. 76. 

Or.—Nunner v. Erickson, 61 P.2d 839, 

161 Or. 676. 

Wash.—Hansen v. Stimson Mill Co., 
81 P.2d 866. 196 Wash. 621. 

23 C.J. p 1199 note 82. 

8a Cal.—See v. Joughln, 64 P.2d 
149, 18 Cal.App.2d 414. 

Ga.—Pate v. Newsome, 147 S.E. 44, 
167 Ga. 867. 

Ind.—Travelers Ins. Co. v. Evlston, 
App., 87 N.E.2d 310. 

Minn.—^First & American Nat. Bank 
of Duluth v. Whiteside, 292 N.W. 
770, 207 Minn. 537. 

Miss.—^Keanum v. Southern Ry. Co., 
119 So. 301. 161 Miss. 784. 

Mo.—^Wayland v. Pendleton, 86 S. 
W.2d 492, 337 Mo. 190, reversing. 
App., 73 S.W.2d 288. 

Tex.—Scott V. Taylor, Clv.App., 2*94 
S.W. 227—Duenkel v. Amarillo 
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Bank & Trust Co., Clv.App., 222 
S.W. 670, error refused. 

23 C.J. p 1199 note 33. 

After salt filed to eettle estate 

(1) After a suit has been filed to 
settle an estate the chancellor di¬ 
rects the administration and the per¬ 
sonal representative cannot compro¬ 
mise a claim without the approval 
of the court.—Crum's Adm’r v. Crum, 
92 S.W.2d 63, 263 Ky. 219~Hudson'B 
Adm'x v. Collins, 38 S.W.2d 976, 239 
Ky. 131—Dees’ Adm’r v. Dees' Ex'rs, 
13 S.W.2d 1026, 227 Ky. 670—Treva- 
than’s Ex’r v. Dees’ Ex'rs, 298 S.W. 
976, 221 Ky. 396. 

(2) The approval of the court In 
which the suit is pending is neces¬ 
sary, and so the approval of the 
county court is ineffectual where the 
suit is pending In the circuit court. 
—Dees’ Adm'r v. Dees’ Ex'rs, supra 
—Trevathan’s Ex'r v. Dees* Ex'rs, 
supra. 

Bslla&cs oa oM promisss 

Mortgagor was held not entitled to 
recover from deceased mortgagee’s 
estate for expenditures made in im¬ 
proving mortgaged premises and in 
settling lien created by purchaser, on 
ground that expenditures were made 
I in reliance on oral promises of ager.t 
of executrix and attorney of estate. 

I —See v. Joughin, 64 P.2d 149, 18 Cal. 
App.2d 414. 

89. Fla.—Evans v. Tucker, 136 So. 

306, 101 Fla. 688, 86 A.L.R. 170. 

23 C.J. p 1200 note 36. 

9a N.Y.—In re Coleman’s Estate, 
269 N.Y.S. 617, 160 Misc. 76. 

91. Ark.—^Wunderlich v. Bowen, 100 
S.W.2d 80, 193 Ark. 284. 

Conn.—In re Marks’ Estate, 168 A. 
600, 116 Conn. 58. 

Fla.—Evans v. Tucker, 186 So. 806, 



38 a J. s. 


EXECUTORS AND ADMINISTRATORS 


§ 181 


and if he has not acted wisely he is liable for 
the loss.*^ An order authorizing an executor to 
compromise a contested claim due the estate will not 
relieve the executor from liability for his previous 
negligence in bringing about the state of affairs 
rendering the compromise necessary.*^ A payment 
for the purpose of effecting a settlement contrary 
to the court’s order is improper.®® 

A statute providing that the court may authorize 
a compromise is permissive and not mandatory;®® 
the court cannot require the executors to compro¬ 
mise a claim,®'^ but, on the other hand, it is not re¬ 
quired to pass on every application of an executor 
to approve a compromise.®® Under such a statute 
the court may approve a compromise with a debtor 
who is also an executor of the estate,®® but its au¬ 
thority does not extend to an approval of a com¬ 
promise of the liability of the executor on his ac¬ 
count to the creditors and beneficiaries of the es¬ 
tate. 1 Where all the statutory distributees are 
adults an application for approval of a compromise 
for the wrongful death of decedent is unnecessary.® 

An administrator who is limited by his letters of 
administration to the prosecution of an action and 
who desires to compromise the action should apply 
to the court which issued the letters for a removal 


of the limitation,® but a judgment entered in a su¬ 
perior court for an amount agreed on by the par¬ 
ties is valid and does not subject the administrator 
to contempt of court for violation of the letters of 
administration from the inferior court.® 

IVho entitled to order. The court may properly 
approve a settlement by those who are entitled to 
the proceeds of the debt.® Under statutes authoriz¬ 
ing a compromise on a petition by the executor or 
administrator, a debtor is not permitted to petition 
the court for an order to compromise the debt,® and 
the executor or administrator, to be permitted to do 
so, must be qualified.^ The court has no power to 
authorize settlement for wrongful death by one who 
has no interest in the claim and who has been ap¬ 
pointed administratrix by a false representation that 
she was decedent's wife.® 

Notice. Notice to persons interested in the estate 
is not necessary to the entry of an order consenting 
to a compromise when not required by statute.® A 
notice by posting as directed by the court is suffi- 
cient.i® 

Hearing and determination. The order approv¬ 
ing the compromise or settlement is in the discretion 
of the court^l and it will not be disturbed in the 
absence of an abuse of discretion,^® but the court 


309. 101 Fla. 688, 85 A.Ii.H. 170, 
cltinx Corpns Jozla. 

Ky.—Trevathan'a Ex'r v. Dees* Ex’rs, 
298 S.W. 976, 221 Ky. 396. 

Mass.—O’Rourke v. Sullivan. 35 N. 

E.2d 259. 309 Mass. 424. 

23 C.J. p 1200 note 34. 

M. N.Y.—In re Corbin’s Estate, 236 
N.Y.S. 663. 227 App.Div. 87. 

93. Ark.—Wunderlich v. Bowen, 100 

S.W.2d 80. 193 Ark. 284. 

Ky.—Trevathan’a Ex'r v. Dees* Ex’rs, 
298 S.W. 975, 221 Ky. 396. 

Mass.—O'Rourke v. Sullivan, 35 N.E. 

2d 250, 309 Mass. 424. 

9C Ga.—Fraley v. Thomas, 26 S.B. 
446, 98 Ga. 375. 

96. N.Y.—In re Kirshbaum’s Estate, 
282 N.Y.S. 194, 166 Misc. 600. 

90. Cal.—Mazza v. Austin, 76 P.2d 
533, 26 Cal.App.2d 85. 

N. Y.—In re Balfe’s Will, 20 N.Y.S.2d 
474, 174 Misc. 279. denying motion 
274 N.Y.S. 284, 152 Misc. 739, modi¬ 
fied on other grounds 280 N.Y.S. 
128, 246 App.Div. 22, affirmed Ap¬ 
plication of De Mott. 27 N.Y.S.2d 
472, 261 App.Div. 996, appeal de¬ 
nied In re Balfe’s Estate, 28 N.Y. 
S.2d 158, 262 App.Div. 746. 

Power spaslaglj eserolsed 

Authorization to sell testator’s 
bond and mortgage at a discount is 
sparingly exercised by surrogate, 
and only in exceptional cases.—In re 
Coleman’s Estate, 269 N.Y.S. 617, 160 
Misc. 76. 

33 C.J.S.-73 


97. Cal.—Mazza v. Austin, 76 P.2d 
533, 25 Cal.App.2d 85. 

N.Y.—In re Corbin’s Estate, 236 N. 
Y.S. 653, 227 App.Div. 87. 

Gompromise by temporary admlnls- 
tratriz 

Surrogate does not have power to 
direct executors to petition for ap¬ 
proval of compromise made by tem¬ 
porary administratrix.—In re Cor¬ 
bin’s Estate, supra. 

98. N.Y.—In re Daly’s Estate, 273 
N.Y.S. 276, 152 Misc. 210. 

99. N.Y.—In re Purcell’s Will, 26 
N.Y.S.2d 353. 

1. Cal.—In re Richards’ Estate, 109 
P.2d 923, 17 Cal.2d 259. 

Iowa.—In re McElfresh’s Estate, 254 
N.W. 84, 218 Iowa 97. 

Depositor’s agreemeat after closing 
of ezeentor bank 

Order authorizing executor nation¬ 
al bank to execute depositor’s agree¬ 
ment in behalf of estate after bank 
had closed and reopened after receiv¬ 
ing waivers from depositors was 
held erroneous in so far as it failed 
to preserve to heirs right to lien on 
securities held by executor, or right 
of action to recover amount due 
them, and all rights existing under 
federal laws.—^In re McElfresh’s Es¬ 
tate, supra. 

8. N.Y.—In re Portunoff’s Estate, 
3 N.Y.S.2d 649, 167 Misc. 119. 

3. N.Y.—Amo v. Leonard, SO N.Y.S. 
2d 183, 262 App.Div. 467. 
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4L N.Y.—Amo v. Leonard, supra. 

6. Ky.—Bourne’s Ex’r v. Eldwards, 
2 S.W.2d 1063, 223 Ky. 35. 

e. Cal.—Mazza v. Austin, 76 P.2d 
533, 25 Cal.App.2d 85. 

7. N.Y.—In re Coleman’s Estate, 269 
N.Y.S. 617, 150 Misc. 76. 

Application in probate proceeding 
Request for authorization to sell 
testator’s bond and mortgage at dis¬ 
count, or to compromise future pay¬ 
ments thereon, held premature when 
made in probate proceeding.—In re 
Coleman’s Estate, supra. 

8. S.C.—Ellenberg v. Arthur, 183 S. 
E. 306, 178 S.C. 490, 103 A.L.R. 
437. 

9. Minn.—In re Stampka’s Estate, 
210 N.W. 85, 168 Minn. 283. 

10. Iowa.—In re Fleming’s Estate, 
293 N.W. 611, 228 Iowa 1137. 

11. Cal.—In re McAllister’s Estate, 

25 P.2d 607, 134 Cal.App. 349. 
Capability and understanding of ad¬ 
ministrators 

Whether administrators were cap¬ 
able and appreciated effect of settle¬ 
ment they negotiated for death was 
for chancery court’s determination 
when appointing them and when ap¬ 
proving settlement.—Rowe v. Fair, 
128 So. 87. 157 Miss. 326. 

18. Cal.—In re McAllister’s Estate, 

26 P.2d 507, 134 Cal.App. 349. 
Boason for rule 

The law favors amicable settle- 
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cannot arbitrarily withhold its authorization or ap¬ 
provals^ The court may review the discretion of 
the executor or administrator but cannot substitute 
its own di8cretion.s^ Ordinarily a proposed com¬ 
promise will be approved when apparently for the 
best interests of the estate^B and it will be disap¬ 
proved where the estate is not benefited thereby.^* 
An order approving a settlement is in effect a judg¬ 
ment that the settlement is fair and just.S7 In pass¬ 
ing on a proposed compromise settlement for dece¬ 
dent’s death the court will assume that the com¬ 
promise represents valid and enforceable obliga¬ 
tions.^^ On approval of a compromise the court 
may require hearings as to how the sum received 
shall be allocated between distributees and credi¬ 
tors.^^ The court cannot determine matters outside 
the authority given by the statute.^® 

(3) Effect 

A valid compromlae It binding on both partlot and on 
all Interoatod peraont ropreaonted by the executor or ad- 
mlnletrator. A compromlae without the proper court au« 
thorization required by atatute It ineffective and It la 
not binding. 

A valid compromise or settlement is binding on 
both parties.2i In the absence of fraud it is bind¬ 
ing on all interested persons represented by the ex¬ 


ecutor or administrator,and bars a subsequent 
claim by the heirs or distributee represented.** A 
compromise without the proper court authorization 
required by statute is ineffective,*^ and it is not bind** 
ing,** but where the court’s authorization is not 
required the compromise is binding without court 
sanction although the executor or administrator 
made an error in judgment.** A compromise and 
settlement made with the administrator appointed in 
the state where the decedent resided at the time of 
his death is binding on the administrator appointed 
in the state of the residence of the debtors if the 
laws of the former state authorized such compro¬ 
mise and settlement.*^ A settlement between the 
sole beneficiary and the party charged is binding on 
the administrator thereafter appointed.** Under a 
statute authorizing an executor or administrator to 
compound with a debtor for a debt, due with the 
approbation of the probate court, a compromise by 
the administrator, with the approval of the probate 
court, of a suit brought by creditors of a decedent 
to set aside certain mortgages executed by the de¬ 
cedent, does not bar a subsequent suit by heirs of 
the decedent against the same defendant involving 
transfers of other property by the decedent.** The 
settlement of a claim on a note with the payee’s 


ment of controversies and prevention 
of lltlsrationi and exercise, in a fair 
manner, of statutory power to effect 
compromises of claims threatening 
to involve estates in litigation by 
subordinate tribunal not fully equip¬ 
ped to' determine their precise legal 
merits, should be upheld, in absence 
of evidence of positive error or in¬ 
justice.—^Blum V. Fox, 197 A. 117, 173 
Md. 527. 

Awazdiag pzoooods to porsoaa with- 
oat sight thsroto 

Chancellor’s approval of adminis¬ 
trator’s unauthorized compromise 
agreement with relatives of deceased 
to pay them their part of proceeds 
of war risk insurance would be abuse 
of chancellor’s discretion, where rela¬ 
tives to whom payment was prom¬ 
ised had no legal right to any of pro¬ 
ceeds.—Crum’s Adm’r v. Crum, 92 S. 
W.2d 68, 268 Ky. 219. 

1& Minn.—First & Aiherican Xat. 
Bank of Duluth v. Whiteside, 292 
N.W. 770, 207 Minn. 687. 

14 . N.Y.—In re Leopold's Estate, 
161 N.E. 670, 269 N.Y. 274. 86 A. 
L.R. 197, reversing 268 N.Y.S. 854, 
288 App.Div. 412. 

28 C.J. P 1199 note 82 [a]. 
lA N.Y.—In re Lessig’s Estate, 1 
N.Y.S.2d 566, 166 Hisc. 706—In re 
Hilpert’s Estate, 800 N.Y.S. 886, 
166 Misc. 480. 

■sffetlssBSBLt for claim held adeqoate 
Miss.—Rowe v. Fair, 128 Sa 87, 167 
Miss. 826. 


N.Y.—In re Mangan's Estate, 294 N. 
Y.S. 974, 162 Misc. 495. 

16. N.Y.—In re Gentry's Estate, 262 
N.Y.S. 723, 141 Misc. 249. 

17. Mich.—^McMann v. General Acci¬ 
dent Assur. Corporation, 267 N.W. 
601, 276 Mich. 108. 

18. N.Y.—In re FortunofTs Estate, 
3 N.Y.S.2d 649, 167 Misc. 119. 

18. N.Y.—In re FortunofTs Estate, 
supra. 

ao, N.Y.—In re Stewart's Estate, 14 
N.Y.S.2d 26, 171 Misc. 816. 
yalldltj of separaMoa agreemeat 
On application for approval of a 
proposed compromise agreement be¬ 
tween executors and a so-called ar^ 
bitration committee, surrogate’s 
court could not determine validity of 
separation agreement involving con¬ 
tractual rights and liabilities.—^In re 
Stewart's Estate, supra. 

81. Tex.—Leff v. Adams, Civ.App., 
289 S.W. 102. 

88. Ala.—McCraw v« Cooper, 118 So. 
338, 218 Ala. 186. 

Iowa.—In re Fleming's Estate, 298 
N.W. 611, 228 Iowa 1187. 

Miss.—^Rowe v. Fair, 128 So. 87, 167 
Miss. 826. 

83. U.S.—Jenkins v. Southern Pae. 
Co., D.C.Cal., 17 F.Supp. 820, re¬ 
versed on other grounds, C.C.A., 
Jenkins v. Pullman Co., 96 F.2d 
406, certiorari granted Pullman Co. 
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V. Jenkins. 69 S.Ct. 83, 305 U.S. 583, 
83 L.Ed. 368, affirmed 69 S.Ct 347, 
305 U.S. 634, 83 L.Ed. 334. 

Miss.—Rowe v. Fair, 128 So. 87, 167 
Miss. 326. 

84. Ga.—Price v. Nehi, Inc., 174 S. 

E. 722, 49 Ga.App. 196. 

Ky.—Dees' Adm’r v. Dees' Ex'rs, 18 
S.W.2d 1025, 227 Ky. 670. 

86. Ky.—Crum's Adm’r v. Crum, 92 

S.W.2d 63, 263 Ky. 219—Dees' 

Adm’r v. Dees' Ex’rs, 13 S.W.2d 
1026, 227 Ky. 670. 

Mo.—Wayland v. Pendleton, 85 S.W. 
2d 492, 337 Mo. 190, reversing, 
App., 73 S.W.2d 288. 

Bight to return of seouritY 

Claimant’s settlement with execu¬ 
tors being void because of lack of 
the proper court authorisation, 
claimant cannot demand return of 
securities held by ezecutors to se¬ 
cure them in settlemept—Dees' 
Adm'r v. Dees' Ex’rs, 13 S.W.2d 1026, 
227 Ky. 670. 

83 , Ark.—Wunderlich v. Bowen, 100 
S.W.2d 80. 198 Ark. 284. 

Mass.—O’Rourke v. Sullivan, 86 N. 
E.2d 260, 809 Mass. 424. 

87. Kan.—Jasper v. Thomas, 267 P. 
714, 124 Kan. 168. 

as, Ala. —Hampton v. Roberson, 168 
So. 644. 

88. Vt—Marsh y. Marsh, 68 A. 169, 
78 Vt 899. 
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heirs does not affect the right of the payee’s admin¬ 
istrator to collect the sum due.*^ 

(4) Enforcement 

Th« court chculd enforce e compromlee egreement 
unleee a refueal le Juetifled by a proper exerolee of die- 
oretlon or by the pretence of equitable conelderatlont. 

The court should comply with an application to 
enforce a compromise agreement unless a denial is 
justified by a proper exercise of discretion or by 
the presence of equitable considerations.^^ A court 
of equity will not aid in carrying into effect the 
composition or release of claims by a fiduciary, un¬ 
less the party praying it makes disclosure sufficient 
to convince the court that no fraud or mistake ex- 

isted.*2 

(5) Attack on and Setting Aside 

A eompromlae or ■ottlement can be set aalde only 
for bad faith, mlatake, or fraud, and only In a direct at¬ 
tack. Averments of fraud do not show the compromise 
to be void but at most voidable, and one who asserts 
fraud has the burden of proving It. The administrator 
cannot avail himself of any situation or technical defect 
for which he was responsible. 

A compromise or settlement made by the execu¬ 
tor or administrator can be set aside only for bad 
faith, mistake, or fraud,^* and it cannot be set aside 
in a collateral attack.A collusive settlement is 
not binding on the estate or the distributees or cred¬ 
itors, although the representative had no purpose to 
favor the debtor,36 and where the administrator, in 


fraud of the rights of the beneficiaries of a dece¬ 
dent’s estate, and in collusion with the adverse par¬ 
ty, has settled a claim for the negligent death of 
decedent, so as to defeat the action of the benefici¬ 
aries, the settlement can be opened at the instance 
of the latter and the original case tried on its mer¬ 
its.®® Where the compromise was authorized by 
the court, relief must be sought by a bill in equity.®*^ 

Averments of fraud do not show the compromise 
to be void but at most show it to be voidable,®® and 
one who asserts fraud has the burden of proving 
it.®6 The fact that the amount received in a com¬ 
promise is small is not a badge of fraud where the 
claim was doubtful.^® The withholding of infor¬ 
mation as to matters of law where the negotiations 
are being conducted by attorneys does not amount 
to fraud justifying setting the compromise aside.^^ 

In seeking to set aside a settlement the adminis¬ 
trator is not entitled to avail himself of any situa¬ 
tion or technical defect for which he was responsi¬ 
ble.^® Where a claim has been compromised, and 
the approval of the court obtained, and the amount 
agreed on paid over to the representative, the lat¬ 
ter cannot, without paying back at least such an 
amount as was in excess of the admitted indebt¬ 
edness, maintain a sutfr to recover from a party in¬ 
debted to the estate another amount which he in¬ 
sists represents the true amount of the indebtedness 
to the estate of his intestate, although such repre- 


30. Ky.—Bryson v. Biggs, 104 S.W. 

982, 32 Ky.L. 159. 

Oraditlag amouBt dna hatn 
The settlement may be ignored un¬ 
til the figures for final distribution 
are made up, when Judgment against 
the debtor may be credited the net 
amount found to be due the heirs. 
—Bryson v. Biggs, supra. 

81. N.Y.—In re Carstens’ Will, 289 
N.Y.S. 161, 248 App.Dlv, 820. mo¬ 
tion denied 4 N.E.2d 252, 272 N.Y. 
503, affirmed 5 N.E.2d 882, 272 N. 
Y. 662. 

33i Ala.—Cleere v. Cleere, 8 So. 107, 
82 Ala. 681, 60 Am.R. 750. 

Va,—Clay v. Williams, 2 Munf. 106, 
16 Va. 105, 6 Am.D. 468. 

38. Ky.—Leftwlch v. Liouisvllle & 
N. R. Oo., 46 S.W.2d 483, 242 Ky. 
852. 

N.Y.—In re Leopold's Estate, 181 N. 
E. 570, 259 N.Y. 274, 85 A.L..R. 197, 
reversing 258 N.Y.S. 854, 238 App. 
Div. 412. 

28 C.J. p 1200 note 41. 

3faUilaUt]r of error Ib Jndgmeat 
Where devisees under deceased's 
will moved to set aside probate court 
order approving a settlement of con¬ 
troversies between administrator of 
deceased's estate and others on 


ground that the settlement was ob¬ 
tained by fraud, the question was 
not whether there was an error of 
Judgment in approving the settle¬ 
ment, but whether the settlement 
was fraudulent as to the devisees.— 
In re Fleming's Estate, 293 N.W. 611, 
228 Iowa 1137. 

Ho right to oompromilso claim 

A husband who, as administrator 
of wife's estate, compromised wife's 
claim against third person's estate 
for discharge of his individual mort¬ 
gage. could not avoid accord and sat¬ 
isfaction on ground that he had no 
right to compromise claim in such 
manner in absence of showing that 
he was guilty of fraud or breach 
of trust.—^Wallin v. Smolensky, 20 
N.E.2d 406, 303 Mass. 89. 

Oompsomlsc and jndgmcBt for aamc 
amoumt 

Where a compromise was approved 
by the court in its probate capacity 
and a Judgment rendered for the 
same amount in an action tried be¬ 
fore the court in the exercise of its 
general Jurisdiction, a setting aside 
of the compromise would not aid the 
petitioner since the Judgment would 
still be in effect, and it was held 
that the court properly refused to 
set aside the compromise.—In re 
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Hannerkam's Estate, 77 P.2d 814, 51 
Ariz. 447. 

34b Mass.—O'Rourke v. Sullivan, 35 
N.E.2d 269, 309 Mans. 424. 

Mich.—McMann v. General Accident 
Assur. Corporation. 267 N.W. 601, 
276 Mich. 108. 

38. Ky.—New Bell Jelllco Coal Co. 
V. Stewart, 169 S.W. 962, 156 Ky. 
416. 

36L Ky.—^Leach v. Owensboro City 
R. Go., 126 S.W. 708, 137 Ky. 292. 

37. Iowa.—Henry County v. Taylor, 
36 Iowa 269. 

38. Miss.—Rowe v. Fair, 128 Sa 87, 
167 Miss. 326. 

38. Mass.—^Wallin v. Smolensky, 20 
N.E.2d 406, 303 Mass. 89. 

Prand, ooIIusIob, or breach of trosfe 
not established 

Iowa.—In re Fleming's Estate, 293 
N.W. 611, 228 Iowa 1137. 

40, Ky.—Leftwich v. Louisville & 
N. R. Co., 46 S.W.2d 483, 242 Ky. 
363. 

41. Va.—Denny v. Searles, 148 S.B3. 
484. 160 Va. 701. 

43. Colo.—In re Shults' Estate, 86 
P.2d 736, 103 Colo. 184. 
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sentative was induced to execute the compromise 
agreement by the fraudulent representations of the 
debtor as to the true amount of his indebtedness to 
the estate,** The probate court's judgment in over¬ 
ruling a motion to set aside a compromise will be 
affirmed when supported by substantial evidence.** 

b. Beleaaa of OlaixiiB 

At a general rule the repreeentatlve haa power to re- 
leaae a claim In favor of the eetate provided he acta In 
good faith and on a sufficient consideration. 

As a general rule the representative acting in 
good faith and on a sufficient consideration has pow¬ 
er to release a claim in favor of the estate,** and 
his action is final if not challenged by an interested 
party.** On the other hand, if he does not act in 
good faith and on a sufficient consideration paid to 
the estate he has no authority to release a claim,**^ 
even though the deceased intended to do so,** and 
he may render himself liable as for a devastavit by 
so doing.** An administrator is not guilty of a 
devastavit by merely joining pro forma with a non¬ 
resident administrator in the release of a claim.** 
Where the administrator executes a release but 
neglects to do so in his capacity as administrator 
it will be presumed that he intended to execute the 


release in that capacity.*^' One who seeks to set 
aside a release as invalid must Show that it was in¬ 
valid under the laws of the state governing the 
transaction.** 

e. Release of Iden 

The repreeentatlve may validly releaee a lien for ade¬ 
quate cenalderatlon where no frauds eollusloni or waate 
of aaaete la shown. 

The representative may validly release a lien for 
adequate consideration where no fraud, collusion, or 
waste of assets is shown,** but he has no authority 
to do so for no consideration or for an inadequate 
consideration** unless authorization has been given 
by the terms of the will.** Together with the bene¬ 
ficiaries he may release a lien where the assets of 
the estate are sufficient to satisfy any claims of cred¬ 
itors.** An executor may, when authorized by stat¬ 
ute, release a mortgage on payment of the secured 
debt,**^ and no court order authorizing the release is 
necessary.** 

Collection of secured claims is considered supra 

§ 173. 

§ 182. Debts Due from Representative 

Tht rgprMentatIve muat, If tolvant or ahio to pay. 


S8. Oa.—Hillyer v. Robinson, 71 S. 
B. 790, 186 Oa. 616. 

44. Iowa.-^In re Fleming's Estate, 
298 N.W. 511, 228 Wls. 1137. 

46. Pa.—In re Arbuckle's Estate, 
188 A. 768, 824 Pa. 501. 

28 C.J. p 1201 notes 47-49. 

4Si Pa.—^In re Arbuckle's Estate, 
supra. 

47. Fla.—^Penn Mut. Life Ins. Co. 
V. Roberts, 162 So. 881, 120 Fla. 
892. 

Wash.—Morris v. Sherman, 38 P.2d 
1012, 180 Wash. 45. 

Power to rdUeve tnurtoo from trust 
An administrator has no power to 
relieve an involuntary trustee of 
money belonging to the estate from 
• his trust relation to the estate.— 
Modesto First Nat Bank v. Wake¬ 
field, 83 P. 1076, 148 Cal. 668. 
OoBseat to payaeiit to legatees 
Where testator’s executors, admin¬ 
istrators, and assigns were benefici¬ 
aries of life policies and testator 
made certain bequests without ex¬ 
pressly disposing of proceeds of poli¬ 
cies, insurance company, paying pro¬ 
ceeds of policies to legatees with 
executor’s consent under mistaken 
belief that legatees were entitled 
thereto, was held not thereby to dis¬ 
charge its obligation to pay proceeds 
of policies to executor.—Penn Mut. 
Life Ins. Co. v, Roberts, 162 So. 881, 
120 Fla. 892. 


4a Aris.—Maine v. Clack, 83 P.2d 
288, 43 Aris. 492. 

4a Ark.—Caldwell v. McVicar, 12 
Ark. 746. 

N.C.—Jones v. Jones, 24 S.E. 774, 
118 N.C. 440. 

5a Va.—^Denny v. Searles, 148 S.E 
484, 160 Va. 701. 

51. U.S.—Sun Life Assur. Co. of 
Canada v. Casanova, Puerto Rico, 
260 F. 449, 171 C.C.A. 275. 

sa Va.—Denny v. Searles, 143 S.E. 
484, 160 Va. 701. 

5a Ind.—McCleary r. Chlpman, 68 
N.E. 820, 32 Ind.App. 489. 

Mich.—Reynolds v. Smith, 28 N.W. 
727, 67 Mich. 194. 

Tex.—Thomas v. First Nat. Bank, 
127 S.W. 844, 60 Tex.Civ.App. 183— 
Thomas v. Matthews, 112 S.W. 120, 
61 Tex.Civ.App. 204. 

23 C.J. p 1201 note 52. 

54. Aris.—Maine v. Clack, 88 P.2d 
283, 43 Aris. 492. 

Tex.—Dealy v. Shepherd, 116 8.W. 

638, 64 Tex.Civ.App. 80. 

Va.—Stuart’s Ex’rs v. Abbott, 9 
Gratt 262. 60 Va. 262. 

28 C.J. p 1201 note 63. 

6S. Puerto Rico.—Crehore v. Regis¬ 
trar of Property, 22 Puerto Rico 
80. 

Fovosd hMxu 

If there are forced heirs it has been 
held that the executor alone cannot 
cancel the mortgage although be may 
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have been so authorised by the testa¬ 
tor.—^Acufta V. Registrar of San Juan, 
28 Puerto Rico 392. 

Pisoretlonary power 
A clause in the will which provides 
that the executors may cancel a 
mortgage leaves the cancellation of 
the mortgage entirely discretionary 
with the executors.—Moss v. Lane. 
23 A. 481, 60 N.J.Eq. 296. 

56. W.Va—Rust V. Commercial Coal 
ft Coke Co., 115 S.E. 406, 92 W.Va. 
457. 

57. Conn.—Treadwell v. Brooks, 60 
Conn. 262. 

Ill.—Citisens' Nat. Bank v. Dayton. 

4 N.E. 492. 116 Ill. 257. 

Ind.—Connecticut Mut. L. Ins. Co. v. 
Talbot, 14 K.R 686, 118 Ind. 878, 
3 Am.S.R. 655. 

Iowa.—Steffy v. Schults, 246 N.W. 
907, 216 Iowa 831. 

Msoassity for flllag esrtifloata of 
I appolataiMt 

A release of a mortgage by the 
executor or administrator of the 
mortgagee of record not being ac¬ 
companied, as required by statute by 
a certificate of the probate court as 
to the appointment of the executor 
or administrator, and that at the 
date of the release he was acting 
as such executor or administrator 
under its authority. Is Invalid.—Bul¬ 
lock v. Kendall, 104 P. 668, 80 Kan. 
791. 

58. Iowa.—Steffy v. Schults, 246 N. 
W. 907. 216 Iowa 681. 
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aoBCjUnt for hlo own dobt to ttio ootato. No bar of llml- 
tatlona ahould operate aa long aa he la accountable but 
If the debt la barred before he takee office he la not 
ohargeablo with It. The running of Intereat la not 
atopped by the Inventory of the debt but the money 
muat be actually paid or the amount ahown to be actual¬ 
ly In the handa of the repreaentative aa payment. 

The duty of the personal representative to collect 
debts due the estate of his decedent is not changed 
by the fact that he is the debtor;®® but he must, if 
solvent or able to pay, pay the debt and account for 
the amount thereof as assets;®® and the security 
given for the debt is not discharged until payment.®^ 
No bar of limitations should operate in favor of the 
representative as long as he remains accountable for 
the general assets of the estate,®® but where the 
debt is barred before the executor takes office he is 
not chargeable with the debt.®® The representative 
is not debarred from showing that the claim against 
him is unfounded or unjust,®^ or has been paid;®® 
and it is usually held that he may return the debt as 
uncollectable when the facts warrant this,®® al¬ 
though the contrary view has been asserted.®^ The 


probate court must charge the executor with the 
debts which he owes the estate irrespective of the 
fact that they may have been omitted from the ac¬ 
count and of the method by which the indebtedness 
is brought to the court^s notice.®® Where debts due 
from the representative arc secured, the court has 
no jurisdiction to approve a change in security to 
the detriment of one class of beneficiaries.®® Pay¬ 
ments by the executor'bn a mortgage of decedent to 
a third person will not be credited as payments on 
the executor’s debt to the estate.^® 

A debt due from a representative as an asset of 
the estate is considered supra § 101. 

Interest, An interest bearing debt due by the rep¬ 
resentative to the estate follows the rule of similar 
debts due from others; and the fact that the debt 
is inventoried does not stop the running of interest 
per se, but only the fact that the debt is paid or its 
amount shown to be actually in the hands of the 
representative as such.^i Where the debt bears in¬ 
terest until maturity, the representative is not re¬ 


ap. Cal.—^In Azevedo'8 Estate, €2 P. 

2d 1068. 17 Cal.App.2d 710. 

Kan.—In re Edgington’s Estate. 61 
P.2d 873. 144 Kan. 478. 

Mont.—In re Connolly's Estate, 236 
P. 408, 73 Mont 36. 

Neb.—In re Boachulte's Estate, 264 
N.W. 881, 130 Neb. 284. 

N.J.—In re Kraeuter's Estate, 4 A. 
2d 383, 126 N.J.Eq. 120, affirmed 
11 A.2d 28, 127 N.J.Eq. 19. 

Pa.—In re Weaver's Estate, 174 A. 

906, 114 Pa.Super. 439. 

S.C.—Beckwith v. McAlister, 162 S. 
E. 623, 166 S.C. 1. 

Wls.—In re Stubb's Will, 260 N.W. 

846, 213 Win. 439. 

23 C.J. p 1202 note 66. 

ea U.S.—-Edisto Nat. Bank of Or- 
anaebura, S. C. v. Bryant, C.C.A. 
S.C.. 72 P.2d 317. 

Hawaii.—In re Branco’s Estate, 27 
Hawaii 665, 662, citing Oorpna Jn,. 
ZlB. 

Iowa.—In re Christensen's Estate, 
296 N.W. 198, 229 Iowa 1162—In 
re Bourne’s Estate, 232 N.W. 169, 
210 Iowa 883. 

Neb.—In re Boschulte’s Estate, 264 
N.W. 881, 130 Neb. 284. 

N.T.—In re McCabe's Estate, 27 N. 

Y.S.2d 127, 176 Misc. 286. 

Pa.—In re Weaver's Estate, 174 A. 

906, 114 Pa.Super. 439. 

23 C.J. p 1202 note 67. 

maappropsiatloa bsfozs dsosdsat’s 
death 

The executor must pay back money 
which he misappropriated from 
funds of the decedent before his 
death.—In re Hyde's Estate, 266 N. 
Y.S. 871, 149 Misc. 291. 


61. N.Y.—Soverhill v. Suydam, 69 
N.T. 140. 

23 C.J. p 1202 note 69. 

62. Cal.—In re King's Estate, 121 
P.2d 716. 

23 C.J. p 1202 note 68. 

Liability for breach of duty 
Where a trust company negligent¬ 
ly made an improvement and im¬ 
proper investment for a client, who 
died before the cause of action there¬ 
for against the trust company was 
barred by the six year statute of 
limitations, and before expiration of 
the year limited by St.l919 B 4234, 
for his executor to sue on such cause 
of action, the trust company itself 
became executor, it breached its duty 
in qualifying as executor and there¬ 
after failing to take any proceedings 
to enforce or collect the claimant’s 
claim for its own negligent invest¬ 
ment before the same should be 
barred, and for such breach of duty 
a new and Independent cause of ac¬ 
tion arose against the trust com¬ 
pany in favor of the client.—Wiscon¬ 
sin Trust Co. V. Cousins, 179 N.W. 
801, 172 Wis. 486. 

63. Cal.—In re Azevedo’s Estate, 62 
P.2d 1058, 17 Cal.App.2d 710. 

WiB.—In re Hoya's Will, 180 N.W. 
940, 173 Wis. 196. 

Ky.—^Webster v. Webster, 13 
Ky.Op. 646. 

28 C.J. p 1202 note 60. 

66. N.J.—Tichenor v. Tichenor, 17 
A. 631, 46 NJ.Eq. 308. 

23 C.J. p 1202 note 61. 

Offsets 

In action to surcharge settlement 
of executors, one of whom was also 
agent of deceased, where agent had 
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paid taxes for deceased, he should 
be credited with amount paid on note 
owed by him to deceased.—Taylor v. 
Taylor's Bx'rs, 277 S.W. 278, 211 Ky. 
309. 

66. Iowa.—In re Christensen's Es¬ 
tate, 296 N.W. 198, 229 Iowa 1162. 

Neb.—In re Boschulte’s Estate, 264 
N.W. 881, 130 Neb. 284. 

23 C.J. p 1203 note 62. 

Liability to euteut of ability to pay 
An administrator who at the time 
of his appointment was indebted to 
decedent whose estate he had under¬ 
taken to administer is liable to the 
estate on the debt owed by him to 
the extent of his ability to pay the 
same at any time during his admin¬ 
istration.—In re Windhorst’s Estate, 
288 N.W. 892, 227 Iowa 808. 

67. Mass.—Argus v. Kokkorou, 82 
N.E.2d 211, 308 Mass. 315. 

23 C.J, p 1203 note 63. 

68. Cal.—In re Clary's Estate. 264 
P. 242, 203 Cal. 336. 

66 . S.C.—Beckwith v. McAlister, 162 
S.E. 628, 166 S.C. 1. 

TO. N.T.—^In re Soper's Estate, 231 
N.Y.S. 333, 224 App.Div. 431. 

71. Cal.—In re King's Estate. 121 
P.2d 716. 

Iowa.—In re Sheeler's Estate, 284 N. 
W. 799. 

Miss.—McDowell v. Minor, 160 So. 
389, 390, 174 Miss. 848, quoting 

Oorpus Jbzis. 

23 CJ. p 1203 notes 64. 66. 

Period for oomputiiig interest 

(1) Interest on administrator's 
personal debt to estate was held 
properly charged only to date decree 
ordered amount paid, where shortly 
thereafter amount was reported in 
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lieved from interest by crediting the debt to the 
estate as collected before maturity,^* 

§ 183. Failure to Collect Aaseta 

a. In general 

b. Extent of liability 

a. In General 

Whether the personal representative fs liable for the 
loss resulting to the estate If any debts are not collected 
depends on whether he has acted In good faith and with 
the prudence and diligence which the law requires. 

If any debts or assets are not collected, the ques¬ 
tion of the liability of the personal representative 


for the loss resulting to the estate depends ati his 
conduct in the premises. If he has acted in good 
faith, and with the prudence and diligence which the 
law requires, and has been guilty of no mismanage¬ 
ment, he is not liable,?^ but if, on the other hand, 
a failure to make collections resulted from his bad 
faith or neglect in the performance of his duties, 
he is personally liable for the amounts so lost.*^^ 
Wherever assets come to the possession or knowl¬ 
edge of the personal representative, he becomes lia¬ 
ble to account for the same satisfactorily or else 
stand chargeable in the probate court with their full 
valuc,7*> but it is otherwise where he has had no 
knowledge of the property or the existence of the 


final account as ready for distribu¬ 
tion, although amount was not in 
administrator's hands on date of 
such decree.—McDowell v. Minor, 160 
So. S89, 174 Miss. 848. 

(2) On restatement of final ac¬ 
count of administrator who was also 
personally indebted to estate, inter¬ 
est at rate of six per cent was al¬ 
lowed on amount found due from 
date of decedent's death to date of 
trial court's decree directing that a 
lesser amount be paid, and from date 
of trial court's decree to decree ren¬ 
dered on appeal on unacknowledged 
and unreported balance.—^McDowell 
V. Minor, supra. 

72. Ill.—Clifford V. Davis, 22 Ill. 
App. 816. 

73. Iowa.—In re Evans' Estate, 232 
N.W. 72, 212 Iowa 1. 

Md.—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43—In re Hunter's Estate, 
186 A. 327, 170 Md. 513. 

Mass.—^Argus v. Kokkorou, 32 N.E. 

2d 211, 308 Mass. 315. 

N.J.—^Appeal of Schlosser, 181 A. 
640, 119 N.J.Eq. 201, affirmed 182 
A. 686, 119 N.J.Eq. 488—Kick v. 
McCauley, 178 A. 637, 118 N.J.Eq. 
252. 

N.T.—In re Blochle's Will, 2 N.Y.S. 

• 2d 115, 253 App.Dlv. 904—In re 
Fantl's Estate, 292 N.Y.S. 653, 249 
App.Div. 392—In re Kunz' Estate, 
249 N.Y.S. 446, 139 Misc. 869. 

Ohio.—^In re Butler's Estate. 28 N.E. 

2d 186, 137 Ohio St. 96. 

23 C.J. p 1203 note 67, p 1205 note 
74, 

Ooaualssions das from aaotlisr ss. 

tats 

Account of executor was not ob¬ 
jectionable because of failure to ac¬ 
count for collection of commissions 
due testator as an executor of an¬ 
other estate, where during period 
covered by the executor's account 
there had been ns intermediate ac¬ 
count in the other’s estate.—^In re 
Liedyard's Estate, 21 N.Y.S.2d 860, 
affirmed In re Ledyatd's Will, 20 N. 
Y.S,2d 1006, 259 App.Div. 892, reargu¬ 


ment denied 21 N.Y.S.2d 890, 259 
App.Div. 1029, and 24 N.Y.S.2d 780. 
261 App.Div. 827. 

GoUectloa by exeeator as attorney 
for debtor 

(1) An executor should not be 
charged with the difference between 
what he received from a debtor of 
the estate and what he would have 
received from such debtor in the 
exercise of due diligence, where such 
executor as attorney for the debtor 
after suit collected a sum of money 
out of which he paid the estate a 
considerable sum with the permis¬ 
sion of the debtor, but paid the bal¬ 
ance to the debtor, and there was no 
merit in a contention that he should 
have advised his coexecutors to con¬ 
sult counsel with a view to securing 
the debtor's money for the benefit of 
the estate.—O'Shea v. Hurley, 142 
N.E. 919, 248 Mass. 191. 

(2) However, where the executor 
was also attorney for a second estate 
and collected money for such estate, 
having previously agreed with ad¬ 
ministrator to apply collections to 
debt due by the second estate to the 
estate of which attorney was execu¬ 
tor, he was held chargeable as execu¬ 
tor with the amount collected.—Quil- 
lian V. Tuck, Ga.App., 17 8.E.2d 921. 

74, Ark.—^Acker v, Watkins, 100 B. 

W.2d 78, 193 Ark. 192. 

Cal.—^Dixon v. Norman, 220 P. 821, 
64 Cal.App. 21. 

Ill.—^Nonnast v. Northern Trust Co., 
29 N.E.2d 261, 374 Ill. 248. modi¬ 
fying In re Nonnast's Estate, 21 
N.E.2d 796, 300 IlLApp. 537. 

Ky.—McCallister's Adm'r v. Stanley, 
218 S.W. 237, 186 Ky. 836. 

Md.—In re Hunter's Estate, 186 A. 
327, 170 Md. 613. 

NT.Y.—In re Onorato's Will, 26 N.Y. 
S.2d 648, 261 App.Div. 997—In re 
Fantl's Estate, 292 N.Y.S. 658, 249 
App.Div. 392—In re McCabe's Es¬ 
tate, 27 N.Y.S.2d 127, 176 Mlsc. 286 
—In re Chandler's Will. 26 N.Y.S. 
2d 280, 176 Misc. 1029—In re Kess¬ 
ler's Bsute, 18 N.Y.S.2d 772, 173 
Misc, 716—Ip re 14nk*s Will, 17 

115S 


N.Y.S.2d 634, 173 Misc. 217—In re 

Weinberg's Estate, 296 N.Y.S. 7, 

162 Misc. 867—In re Adams' Es- 

Ute. 267 N.Y.S. 910, 149 Misc. 289. 
23 C.J. p 1204 note 68. 

Property fraaduleatly transferred by 
deoedent 

Statutory grant to estate fiduciary 
of cause of action for recovery of 
property fraudulently transferred by 
decedent vests in fiduciary chose in 
action with respect to which credi¬ 
tors may call fiduciary to account in 
tribunal of appointment in same 
manner as creditors may seek sur¬ 
charge against fiduciary for other 
misconduct or wrongful dealing with 
any other asset within his authority, 
since fiduciary is primarily a "trus¬ 
tee” for creditors.—In re Weinberg's 
Estate, 296 N.Y.S. 7. 162 Misc. 867. 

affect of pledgs of sstato property 

Executrix was obligated to account 
for Jewelry which belonged to the 
estate but which had been distribu¬ 
ted outside the estate, irrespective 
of alleged fact that brooch thus re¬ 
ceived by executrix had been pawned 
by her husband.—In re Kessler's Es¬ 
tate, 18 N.T.S.2d 772, 173 Mlsa 716. 

Dsslro of deooasod ixsompetsat as 
sKousing fallnro 

The failure of a trust company, 
which had acted both as conservator 
and executor of estate of incompe¬ 
tent deceased, to collect amounts due 
estate from a company in which de¬ 
ceased was the principal stockholder, 
was not justified on ground that de¬ 
ceased Incompetent had expressed 
desire that company's debts all be 
paid even if it took his own securi¬ 
ties and assets to pay them, and that 
such was to be done to exclusion of 
the large debt company owed de¬ 
ceased incompetent.—^Nonnast v. 
Northern Trust Co., 29 N.E.2d 261, 
374 Ill. 248, modifying In re Non¬ 
nast's Estate, 21 N.E.2d 796, 800 111. 
App. 587. 

75. Pa.—^Frederick’s Estate, 64 Pa. 

Super. 586. 

28 G.J. p 1190 note 8. 



88 O.J. S. 


EXECUTORS AXD AimiNIBTBATOBS 


S 183 


or the evidenoeft of debt never came into his 
possession.?? Loss through failure to take posses¬ 
sion of assets before knowledge of his appoint¬ 
ment?^ or before qualification as executor?^ is not 
chargeable against the executor. An executor can¬ 
not be held liable for failing to collect assets which 
do not belong to the estate,*® uncollectable debts, 
or foreign assets which he cannot collect on his do¬ 
mestic appointment,** or for failure to collect as¬ 
sets where no loss results to the estate.** As a 
general rule gross negligence is necessary to im¬ 
pose individual liability for failure to collect,*^ and 
the representative has been held not liable where the 
loss resulted from a mistake,** or where the rep¬ 
resentative acted in good faith and under advice of 


counsel.** 

Ah eJtecutor's failure to pay a note executed by 
himself in favor of the testator is not a fraudulent 
misapplication of funds of the estate.*? 

I^oss resulting from delay. If a personal repre¬ 
sentative does not proceed promptly with the col¬ 
lection of debts, and in the meantime they become 
uncollectable by reasoq^ of the insolvency of the 
debtors, the running of limitations, or other super¬ 
vening cause, he is chargeable with negligence 
which renders him individually liable for the amount 
of the debts so lost,** unless he can show some val¬ 
id reason for his delay or failure to act.** An ex¬ 
ecutor cannot be held liable for negligently permit- 


76. N.Y.—In re Parley's Estate, 206 
N.Y.S. 29, 128 Mlsc. 664. 

23 C.J. p 1206 note 76, p 1190 note 9. 

77. KY.—Matter of Walton, 98 N. 
Y.S. 42, 112 App-Dlv. 176. 

78. Pa.—In re Gelensa's Estate, 18 
Pa.Pist. & Co. 367. 

78. K.Y.—In re Kune* Estate. 249 
N.Y.S. 446, 139 Misc. 869. 

80l Pa.—In re Sheridan's Estate, 160 
A. 714, 307 Pa. 161. j 

Joint account with iljlit of sarvivor- 
■hip 

Savinas bank account in names of 
decedent and claimant, either or sur¬ 
vivor to draw, was joint account 
with right of survivorship, and ad¬ 
ministrator could not be surcharged 
for failure to recover deposit.—In re 
Hanrette's Estate, 252 N.Y.S. 424. 
140 Misc. 832. 

Deposit offset bj note 
An executor cannot be held liable 
for failure to collect a certificate of 
deposit which was offset by a note 
by the deceased depositor held by 
the bank.—Merritt v. Peterson, 222 
N.W. 863, 208 Iowa 672. 

81. Aris.—U. S, Fidelity A Guaran¬ 
ty Co. V. Greer, 240 P. 343, 29 Arts. 
203. 

88. Cal.—In re May's Estate, 297 P. 
965, 112 Cal.App. 673. 

Voreign assets claiated by another 

estate 

California court could not punish 
California executor of estate for 
failure to collect foreign assets, 
where whatever interest or profit 
there might be from foreign com¬ 
pany was claimed by another estate 
pending in foreign country.—^In re 
May's Estate, supra. 

88. Cal.—PruBsing v. Prussing, 96 
P.2d 128, 86 Cal.App.2d 608. 

N.Y.—In re Kessler's Estate, 18 N.Y. 
S.2d 772, 173 Misc. 716. 

Timber proooods rsosivod by life ton- 
anl 

Executor could not be surcharged 
with proceeds received by life ten¬ 


ant from sale of timber, especially 
where it did not appear that sale 
of timber diminished value of estate. 
—Appeal of Schlosser, 181 A. 640, 
119 N.J.Eq.*201, affirmed 182 A. 636. 
119 N.J.Eq. 488. 

Votes returned to maker 
An accounting administratrix was 
Improperly surcharged with notes 
found in intestate's possession and 
returned by administratrix under ad- i 
vice of counsel to the maker, who < 
claimed that he had paid the notes, 
in view of the fact that recovery 
might still be had on the notes, al¬ 
though they had since been de¬ 
stroyed, and in view of an order re¬ 
quiring her to sue the maker or to 
give the complaining parties the 
right to do so in her name as admin¬ 
istratrix.—In re Gongaware's BSstate, 
109 A. 276, 266 Pa. 512. 

VoacoUeotioa of debt still good 
An executor should not, except 
under extraordinary circumstances, 
be charged with a good debt which 
he has not actually collected simply 
I because by the use of reasonable 
diligence he could have collected it 
before.—^Anderson v. Piercy, 20 W.Va. 
282. 

84. W.Va.—Harris v. Orr, 33 8.E. 

267, 46 W.Va. 261, 76 Am.S.R. 816. 
23 C.J. p 1206 note 80. 

Bepreseatatlve held guilty of gross 
aegleot 

Cal.—^Dixon v. Norman, 220 P. 321, 
64 Cal.App. 21. 

Ky.—McCallister's Adm'r v. Stanley, 
218 S.W. 237, 186 Ky. 836. 

88. Pa.—King v. Morrison, 1 Penr. 
A W. 188. 

86.. N.J.—^In re Sharp, 48 A. 327. 61 
N.J.Eq. 601. 

28 C.J. P 1205 note 78. 

Vegleot of administrator's attorney 
Administrator was held not liable 
to heir for failure to bring death ac¬ 
tion until right was barred by limi¬ 
tation, where failure was caused by 
neglect of administrator's attorney 

U59 


and administrator recovered judg¬ 
ment against attorney for negli¬ 
gence, which was unsatisfied because 
of attorney's insolvency.—People ex 
rel. Rotchford v. Rotchford, 1 N.E. 
2d 249, 284 Ill.App. 262. 

87. N.C.—Culbreth v. Smith, 32 S.E. 
714, 124 N.C. 289. 

88. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Cal.—Dixon v. Norman, 220 P. 321, 
64 Cal.App. 21. 

Kan.—Wilson v. Stephenson, 53 P. 
2d 874, 877. 143 Kan. 91, quoting 

I Corpus Juris. 

I Md.—Frank v. Warehelm, 7 A.2d 186, 
177 Md. 43—In re Hunter's Estate, 
185 A. 327, 170 Md. 513. 

23 C.J. p 1205 note 71. 

In d ulging debtor as testator had 
done 

Administrator of goods not ad¬ 
ministered with will annexed is lia¬ 
ble for failure to collect a debt due 
the estate which became barred by 
limitation, although will provided 
that operation of business should be 
done by executors just in manner 
as near as practical as testator oper¬ 
ated his business and notwithstand¬ 
ing testator indulged debtor for a 
long time.—Musselwhite v. Ricks, 
189 S.E. 697, 65 Ga.App. 58. 

88. Ill.—People ex rel. Rotchford v. 
Rotchford. 1 N.E.2d 249, 284 Ill. 
App. 262. 

23 C.J. p 1205 note 72. 

Transfer of note to guardian and 
benefloiary 

Where an administrator received, 
as part of the assets, a promissory 
note which he permitted to run after 
maturity, later transferring it to the 
guardian of the residuary legatee, 
which guardian, on settlement, turn¬ 
ed the note over to the ward in 
whose hands it became barred by 
limitations without any offer to re¬ 
turn the note to the administrator, 
the latter was held not liable for the 
loss.—Matter of Krisfeldt, 97 N.Y.S. 
877. 49 Misc. 26. 



I 188 


SZECUTORS ASrO AmtlNISTBATOBS 


83 G.E.'S. 


ting the statute of limitations to run against a right 
of action in the absence of a showing that a loss 
resulted to the estate.®® 

b. Extent of Liabilltar 

Where the lose occurs through the representative'e 
want of due diligence he should be charged with the 
amount he should have received as of the time he should 
have received it, and he may be charged with Interest 
on the debt. 

Where an executor or administrator was not cul¬ 
pably careless or dishonest, he is chargeable in his 


accounts for what he actually collects, aside from 
any prior estimate,®^ but where loss occurs through 
his want of due diligence he should be charged with 
the amount he should have received, and as of the 
time when he should have received it had he used 
due diligence.®® The charge should, however, be 
limited to the actual loss and cannot be made a pen¬ 
alty for mismanagement.®® An executor or admin¬ 
istrator may be charged with interest on the debt 
which he failed to collect,®* but he will not be 
charged with compound interest if he has not been 
guilty of willful misconduct or gross delinquency.®® 


Vin. 0E8T0DT AND MANAGEMENT OF ESTATE 

A. IN GENERAL 


§ 184. Duties and Liabilities of Representa¬ 
tive in General 

An •xecutor or administrator la under a duty to take 
custody of the estate and administer It In such a manner 
as to preserve and protect the property for ultimate dis¬ 
tribution. In the discharge of such duty he is held to 
the highest degree of good faith and Is required to exer- 
clso that degree of care and diligence which prudent per¬ 
sons ordinarily exercise, under like circumstances. In 
their own personal affairs. 


The powers and duties of an executor or admin¬ 
istrator in respect of the custody and management 
of the estate are dependent on the terms of the will 
and the applicable statutes.®® In general, it is the 
duty of an executor or administrator to take cus¬ 
tody of the estate and to administer it in such a 
manner as to preserve and protect the property 
therein for ultimate distribution to the proper per¬ 
sons.®^ In the discharge of such duty he is regard- 


90l Cal.—Prusaing v. Pruaslng, 96 
P.2d 12S. 35 Cal.App.2d 508. 

91. La.—^Henderson’s Succession, 24 
La.Ann. 436. 

Va.—Pauber ▼. Gentry, 15 S.E, 899, 
89 Va. 312. 

ga. Ill.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248. 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, *300 XlLApp. 537. 

28 C.J. p 1206 note 86. 

93. Pa.—Landis* Estate, 4 Phlla. 349. 

94 . N.Y.—In re Onorato’s Will, 26 
N.Y.S.2d 648, 261 App.Div. 997. 

23 C.J. p 1206 note 88. 

XtttsMst oa own debt to estate 
An executor is chargeable with In¬ 
terest on his own debt to the estate 

which he falls to pay.—Argus v. 

Kokkorou, 82 N.E.2d 211, 308 Mass. 

316. 

95k Mass.—^Argus v. Kokkorou, su¬ 
pra. 

23 C.J. p 1206 note 88. 

93 . Ga.—Peck v. Watson, 142 S.E. 
460, 165 Ga. dSS, 67 A.L.R. '560. 

Ind.—State ex rel. Department of 
Financial Institutions v. Kauf¬ 
man, 30 N.E.2d 978. 

Iowa.—Leach v. Farmers’ Sav. Bank 
of Hamburg, 213 N.W. 414. 206 
Iowa 114, 56 A.L.R. 801. followed 
in Leach v. Grinnell Sav. Bank of 
Grinnell, 218 N.W. 417, rehearing 
denied and modified on other 
grounds 217 N.W. 437, 206 Iowa 
114, 66 A.L.R. 801. 


N.Y.—In re Moss’ Will, 243 N.Y.S. 
751, in Mlsc. 449. 

Ohio.—Beck v. Schmidt, 176 N.E. 

59'5, 38 Ohio App. 476. 

Tex.—Loewenstein v. Watts, Civ. 
App., 119 S,W.2d 176, affirmed 137 
S.W.2d 2. 134 Tex. 660, 128 A.L.R. 
•910—Hamilton v. Hamilton, Civ. 
App., 42 S.W.2d 814, error refused. 
Authority and duties in general see 
supra i 141. 

Source of executor's authority see 
supra I 22. 

Vnst confided to OKcontor or ad. 
mlalstrator is defined by the letters 

testamentary or of administration 
constituting the commission under 
which he acts, the mode in which 
his trust is to be performed being 
prescribed by the court in accordance 
with the local statute.—Gibbons v, 
Riley, Md., 7 Gill 81—24 C.J. p 49i 
note 94. 

Purpose of statute limiting powers 
and immunities 

New York statute Imposing lim¬ 
itations on powers a-nd Immunities 
of executors and testamentary trus- | 
tees was intended to protect testa-1 
tors and the objects of their bounty 
from untoward effects of ingeniously 
contrived clauses, the full legal con¬ 
sequences of which are seldom ap¬ 
preciated at the time of the execu¬ 
tion of the wills containing them.— 
In re Ascher’s Estate, 26 N.Y.S.2d 
1000, 175 Misc. 948. 

97. U.S.—Owen v. Paramount Pro¬ 
ductions, D.C.Cal., 41 F.Supp. 6'57. 

116 U 


Ariz.—In re Nolan’s Estate, 108 P. 

2d 391, 56 Ariz. 366. 

Cal.—In re King’s Estate, 121 P.2d 
716. 

Colo.—In re Hullng’s Estate. 99 P.2d 
194, 105 Colo. 475. 

Idaho.—^Wlesenthal v. Goff, 120 P.2d 
248. 

Ky.—Ashabraner's Ex’r v. Owens, 
103 S.W.2d 283, 267 Ky. 728. 

Me.—^Appeal of Crockett, 164 A. 180, 
130 Me. 135. 

Md.—State, for Use of Czyzowicz v. 

Brown, 183 A. 256, 170 Md. 97. 
Mass.—Bearse v. Styler, 34 N.E.2d 
672, 309 Mass. 288—Comstock v. 
Bowles, 3 N.E.2d 817, 296 Mass. 
260—Bratt v. Cox, 195 N.E. 787, 
290 Mass. 853. 

Mo-nt.—In re Baxter’s Estate, 22 P. 
2d 182, 94 Mont. 257—In re Kel¬ 
ley’s Estate, '5 P.2d 659, 91 Mont. 
98—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340—In 
re Connolly’s Estate, 235 P. 408, 7*3 
Mont. 35. 

N.Y.—In re Von Kleist’s Will. 193 
N.E. 256, 266 N.Y. 422, reversing 
270 N.Y.S. 436, 240 App.Div. 436, 
which modified In re Von Kleist’s 
Estate, 263 N.Y.S. 888, 147 Misc. 
416—In re Ebbets* Will, 267 N.Y.S. 
268, 149 Misc. 260—In re Rodgers* 
Estate, 264 N.Y.S. 624, 147 Misc. 
344—In re Lewis, 254 N.Y.S. 703, 
142 Misc. 892. 

Okl.—Seal v. Banes, '36 P.2d 704, 168 
Okl. 650—Campbell v. Campbell, 
281 P. 602, 120 Okl. 294. 
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ed as a fiduciary occupying a ppsition of trust and care and diligence which careful and prudent per- 
confidence, and is held to the highest degree of good sons ordinarily exercise under like circumstances in 
faith.®* He is required to exercise that degree of their own personal affairs,®® and for failure to ex- 


Or.—Platt V. Jones, 88 P.2d 788, 149 
Or. 246, modlfled on other grounds 
39 P.2d 855, 149 Or. 246. 

Tex.—Adams v. Bankers’ Life Co., 
Com.App., 86 S.W.2d 182, afflrmlnff. 
Westbrook v. Adams, Civ.App., 17 
S.W.2d 116--Hamllton v. Hamilton. 
Civ.App., 42 S.W.2d 814, error re¬ 
fused—Morrell V. Hamlett, Civ. 
App.. 24 S.W.2d '5131. error refused. 
Va.—^Denny v. Searles, 148 S.E. 484, 
150 Va. 701. 

Wash.—Thompson v. Weimer, 95 P. 

2d '772. 1 Wa8h.2d 145. 

Authority and duty to make distribu¬ 
tion see infra 9 482. 

ObUratioiui of administrator and 
tmstee as ideatioal 
The obligations of both adminis¬ 
tratrix and trustee to take appro¬ 
priate steps for conservation of as¬ 
sets committed to their care are 
identical.—In re Valionis* Estate, 26 
N.Y.S.2d 540. 176 Misc. 110. 
Sealisation of estate 

Primarily the power and duty of 
executors is to realize the estate for 
the purpose of paying debts and for 
distribution, and any act of adminis¬ 
tration which tends to the easy and 
better realization of the estate is 
prima facie within their power, since 
the power to realize implies the 
proper means of realization.—Pecjc 
V. Watson. 142 S.E. 450, 165 Ga. 853, 
67 A.L.R. 660. 

Authority and duty to collect assets 
see supra 9 167. 

Uanldation and conservation 

(1) Executors and administrators 
are under a duty to liquidate and 
to conserve the assets of the estate, 
and they should not sacrifice them 
for inadequate prices. 

N.Y.—In re Israel's Estate, 26 N.T. 
S.2d 656, 176 Misc. 120—In re Mc- 
Cafferty’s Will. 264 N.Y.S. 38. 147 
Misc. 179. 

Pa.—In i*e Bernhard’s Estate, 17 Leh. 
Co.L.J. 310—In re Waelly’s Trust 
Fund, 85 Plttsb.Leg.J. 702. 

(2) What constitutes a reasonable 
time within which to liquidate the 
assets depends on the circumstances 
of each case.—In re Lazar’s Estate, 
247 N.Y.S. 230, 139 Misc. 261. 

Bsststlng invalid claims 

(1) It is the duty of an executor 
or administrator to protect the es¬ 
tate from all invalid or unenforce¬ 
able claims or demands. 

Iowa.—Federal Land Bank of Oma¬ 
ha, Neb., V. Bonnett. 284 N.W. 105. 
Ky.—^Whitlow's Adm'r v. Saunders’ 
Adm'r, 36 S.W.2d 659, 237 Ky. 842. 
Mich.—In re, Svitojus* Estate, 29'5 N. 

W. 643, 296 Mich. 19. 

Mo.—Gooldy v. Lavender, 16 S.W.2d 
681, 223 Mo.App, 354. 


(2) Duty of representative to con¬ 
test claims generally see infra 9 489. 
Xnsnzlag and malntalnlmg property 
An administrator must keep estate 
property insured, maintain upkeep, 
and pay administration expenses.—In 
re Winter’s Estate, 297 N.W. 497, 297 
Mich. 294. 

Administrator of deceased partner 
The administrator of the estate 
of a deceased partner has nothing to 
do with his interest therein, except 
to look after it so far as to see that 
no waste or fraud is committed in 
its management until the surviving 
partner has settled up the partner¬ 
ship, paid its debts, and turned over 
to the administrator his share of 
what is left.—Gngg v. Hanna, 278 
N.W. 125, 283 Mich. 443. 

98. U.S.—Strates v. Dimotsis, C.C. 
A.Tex.. 110 F.2d 374, certiorari de¬ 
nied 61 S.Ct. 24. 811 U.S. 666, 85 
L.Ed. 427—Grimes v. Grimes, D. 
C.Nev., 52 F.2d 171. 

Ga.—Morris v. Johnstone, 158 S.E. 
308. 312. 172 Ga. 598, citing Cor- 
pns Juris. 

Idaho.—Uyeda v. Diefendorf, 34 P. 
2d 65. 66, 54 Idaho 614, citing Oor- 
pns Jnzls —In re Fleshman’s Es¬ 
tate, 5 P.2d 727, 51 Idaho 312. 
Ill.—In re Nonnast’s Estate, 21 N. 
E2d 796, 300 lIl.App. 537, modi¬ 
fied on other grounds Nonnast v. 
Northern Trust Co., 29 N.E.2d 251. 
374 111. 248. 

Ind.—Barnett v. Kumler, 190 N.E. 

364, 98 Ind..4pp. 635. 

Me.—^Appeal of Crockett, 154 A. 180, 
130 Me. 135. 

Mass.—Bearse v. Styler, 34 N.E.2d 
672, 309 Mass. 288—Dudley v. Dud¬ 
ley, 15 N.E.2d 212, 300 Mass. 270, 
117 A.LR. 1365. 

Minn.—In re Baker’s Estate, 294 N. 
W. 222, 208 Minn. 379—In re Jan- 
ke’s Estate, 258 N.W. 311, 193 

Minn. 201. 

Mont.—Montgomery v. Gilbert, 108 
P.2d 616. Ill Mont. 250. 

Neb.—Carden v. McOuirk, 196 N.W. 
698, 111 Neb. 350. 

N.J.—In re Westhall’s Estate, 6 A. 
2d 757. 

N.Y.—In re Humpfner’s Estate, 296 
N.Y.S. 593, 163 Misc. 91—In re 
Stutzer’s Estate, 279 N.Y.S. 221, 
155 Misc. 301—In re Wax’ Estate, 
268 N.Y.S. 3'55, 149 Misc. 851—In 
re Taft’s Will, 260 N.Y.S. 294, 146 
Misc. 435, affirming 259 N.Y.S. 887, 
which modified 256 N.Y.S. 7^2, 143 
Mice. 387—In re Brown. 221 N.T. 
S. 305, 129 Misc. 293. 

Ohio.—Morris v. Mull. 144 N.E. 436. 
UO Ohio St. 623, 39 A.L.lt. 323— 
Williams v. Williams, 5 N.E.2d 
9*56, 54 Ohio App. IS. 
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Or.—In re Stewart’s Estate, 28 P.2d 

642, 145 Or. 400, 91 A.L.R. 818. 
Wash.—In re Johnson’s Estate, 60 F. 

2d 271, 187 Wash. 552, 106 A.L.R. 

217. 

24 C.J.^p 48 notes 89, 90. 
Representative as fiduciary generally 

see supra 6 142. 

Stzlctcst accooBtaliillt j 

Executors and administrators are 
held to strictest accountability for 
their dealings.—Strates v. Dimotsis. 
C.C.A.Tex.. 110 F.2d 374, certiorari 
denied 61 S.Ct. 24, 311 U.S. 666, 85 
L.Ed. 427. 

Vadlvidcd loyalty 

There is no exception to rule that 
representative of estate should give 
it his undivided loyalty.—In re Car- 
mody’s Estate, 235 N.Y.S. 78, 134 
Misc. 11. 

▲dmliiistrator*bcnafielary 

One who is both administrator and 
beneficiary of estate must make full 
disclosure of estate property and of 
information regarding estate to all 
interested in estate, but need not 
give advice as to matters involving 
his and their conflicting Interests, 
nor make concessions respecting 
good faith controversies as to par¬ 
ties’ rights.—In re Blodgett’s Estate, 
70 P.2d '742. 93 Utah 1. 

BzeoiatorwtnivteeB acting as direc¬ 
tors of testator’s personal holding 
company function under rigid re¬ 
strictions on their use of corpora¬ 
tion’s income, in view of their fidu¬ 
ciary status and public policy.—In 
re Adler’s Estate. 299 N.Y.S. 542, 164 
Misc. 544. 

Attorney for personal ropresonta- 

tives of a decedent charged with the 
duty of administering the estate 
stands in the same trust relation¬ 
ship to the beneficiary as the per¬ 
sonal representatives.—Bar Associa¬ 
tion of San Francisco v. Cantrell, 
193 P. 598, 49 Cal.App. 468. 

Collusion 

(1) As applied to decedent's es¬ 
tates, "collusion” has been defined 
as any intermeddling with the ex¬ 
ecutor or the assets of the testator, 
by which the executor is guilty of a 
violation of his duty.—Murray v. 
Blatchford. 1 Wend., N.Y.. 583, 623, 
19 Am.D. 537. 

(2) The phrase, "collusion with 
the administrator,’’ implies, ex vi 
termini, the presence of some one 
with whom the administrator could 
collude.—Belt v. Blackburn, 28 Md. 
227, 235. 

99. U.S.—Grodsky v. Slpe, D.C.I11.. 

30 F.Supp. 656. 

Ariz.—U. S. Fidelity & Guaranty Co. 

V. Greer, 240 P. 843. 
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ercise such care is liable in damaf^es,^ although it 
is sometimes said that the prudence, care, and judg¬ 
ment of fiduciaries ordinarily capiable under like cir- 
.cumstances furnish the standard by which the con¬ 
duct of an executor or administrator is to be 
ju<^ed.^ An executor or administrator is not, how¬ 
ever, a guarantor or insurer of the safety of the 


estate, nor is he expected to be infallible,^ and if, 
while acting in good faith, he exercises the required 
degree of care and diligence in the performance of 
his duties, he may not generally be held responsible 
for losses resulting from mistakes or errors in judg¬ 
ment.^ 


Ark.—Harper v. Betts, 8 S.'W.Sd 464. 

177 Ark. 977, 60 A.L.R. 484. 

Conn.—Reiley v. Healey, 187 A 661. 
122 Conn. 64. 

Pla.—Hart v. Savary, 162 So. 705, 
114 Fla. 41. 

111.—^People ex rel. Rotchford v. 
Rotchford, 1 N.B.2d 249, 284 Ill. 
App. 262. 

Iowa.—In re Smith's Estate, 289 N. 
W. 694, 228 Iowa 47—In re Ror- 
ick's Estate, 253 N.W. 916, 218 
Iowa 107—In re Enfield's Estate, 
251 N.W. 6n, 217 Iowa 273. 
Ky.-^Citlsens' Nat. Bank v. Brew¬ 
er, 69 S.W.2d 74«. 253 Ky. 630— 
Melhelser t. Central Trust Co. of 
Owensboro. 36 S.W.2d 377. 237 Ky. 
757—Barth v. Fidelity & Colum¬ 
bia Trust Co.. 224 S.W. 351. 188 
Ky. 788. 

Minn.—In re Baker's Estate, 294 N. 

W. 222, 208 Minn. 379. 

Miss.—New York Indemnity Co. v. 

Myers. 138 So. 334, 161 Miss. 784. 
Mont.—Swanbersr v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 
N.Y.—In re Cuddeback's Estate, 6 N. 
Y.S.2d 493. 168 Mlsc. 698—In re 
Schmutz' Estate, 288 N.Y.S. 98, 159 
Mlsc. 454—In re Staten Island 
Nat. Bank & Trust Co., 282 N.Y.S. 
163, 156 Mlsc. 330—In re Yund's 
Estate, 274 N.Y.S. <831, 152 Mlsc. 
785—In re Lanza's Estate, 268 N. 
Y.S. 710, 149 Misc. 95—In re Mc- 
Cafferty’s Will, 264 N.Y.S. 38, 147 
Mlsc. 179—In re Kent’s Estate, 261 
N.Y.S. 698, 146 Mlsc. 155, affirmed 
In re Kent’s Will, 284 N.Y.S. 976, 
246 App.Dlv. 604—In re Lewis, 2'51 
N.Y.S. 703, 142 Mlsc. 392—In re 
Kruger’s Estate. 249 N.Y.S. 772, 
139 Mlsc. 907—In re Demmerle’s 
ExT, 225 N.Y.S. 190, 130 Misc. 684. 
Ohio.—Morris v. Mull, 144 N.E. 436. 

110 Ohio St. 623, 39 AL.R. 323. 
Or.—In re Mannix* Estate, 29 P.2d 
364, 146 Or. 187. 

S.D.—In re Peterson's* Estate, 234 
N.W. 923. 924, 58 S.D. 76, cltlner 

Oospus Juris. 

Va.—Harris v. Citizens Bank & 
Trust Co., 200 S.E. 652. 667, 172 
Va. Ill, citing Ctorpua Jnzla. 

24 aj. p 48 note 92. 

Boasoaablo or duo dlUjenoo 
Mont.—Montgomery v. Gilbert, 108 P. 

2d 616. Ill Mont 280. 

K.J.—In re Wes|fleld Trust Co.. 176 
A 101, 117 N.J.Ea. 429, reversing 
172 A 212, 115 N.J.Bq. 611. 

N.C.—Marshall v. Kemp, 180 S.E. 

I'OS, 190 N.C. 491. 

24 C.J. p 48 note 90. 


Oozporato sxeentom 

(1) Unless otherwise prescribed 
by statute, corporate executor Is 
subject to no greater liability than 
that which devolved on individual 
executor.—In re Baker's Estate, 292 
N.Y.S. 122. 249 App.Dlv. 265—Mat¬ 
ter of People's Trust Co., 155 N.Y. 
S. 639, 169 App.Dlv. 699. 

(2) However, a corporate executor 
which was first a temporary admin¬ 
istrator of an estate is chargeable 
with notice of facts which came to 
its attention as temporary adminis¬ 
trator.—In re Pinney's Estate. 282 
N.Y.S. 680, 156 Mlsc. 844, reversed 
on other grounds 294 N.Y.S. 29, 250 
App.Dlv. 60. affirmed 15 N.E.2d 669, 
278 N.Y. 807. reargument denied 16 
N.E.2d 851. 278 N.Y. 704. 

1. Arlz.—U. S. Fidelity A Guaranty 
Co. V. Greer, 240 P. 343, 29 Arlz. 
203. 

Ky.—Citizens* Nat. Bank v. Brewer, 
69 S.W.3d 745, 253 Ky. 630—Mel¬ 
helser v. Central Trust Co. of 
Owensboro. 36 S.W.2d 377. 237 Ky. 
757—Barth v. Fidelity A Columbia 
Trust Co., 224 S.W. 351, 188 Ky. 
788. 

Mo.—In re McElevey’s Estate, 266 
S.W. 123, 305 Mo. 244. 

Mont.—In re Connolly's Estate, 235 
P. 408, 73 Mont 85. 

N.C.—Marshall v. Kemp. 180 S.E. 
193, 190 N.C. 491. 

Or.—In re Mannix* Estate, 29 P.2d 
>364, 146 Or. 187. 

Utah.—In re Listman's Estate, 197 
P. 696, 57 Utah 471. 

MSOSSSity fox WXOBgfUl iutssit 

(DA trustee, including a testa¬ 
mentary trustee and executor, must 
use care and diligence In the dis¬ 
charge of his functions, and he Is 
liable for his failure to do so even 
when no wrongful intent appears.— 
Grodsky v. Sipe, D.C.I11., 30 F.Supp. 
656. 

(2) An administrator's plea of ig¬ 
norance of facts did not constitute 
an excuse or defense for his neglect 
of duty with respect to estate.—In 
re Bingham's Estate, 17 N.Y.S.2d 
981. 

SgBoxaaoo of law 

Every man Is presumed to know 
the law, and administrators who are 
In fact ignorant of the law and act 
on their blind Judgments without 
consulting attorneys allowed them 
at expense of the estate must bear 
the consequences ot their actions.— 
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Ross V. Beacham, D.C.S.C., 33 F. 
Supp. 8. 

axteat of Uabllitj 

An estate flduciaury is responsible 
only for his acts or neglects In the 
administration of the assets which 
belong to deceased.—In re Sullivan’s 
Estate, 6 N.Y.S.2d 783, 169 Misc. 16. 
affirmed 8 N.Y.S.2d '533, 255 App.Dlv. 
1088. 

2m Ill.—^In re Busby’s Elstate, 6 N. 

E.2d 451, 288 IlLApp. 500. 

N.Y.—In re Lazar's Estate, 247 N.Y. 

S. 230, 139 Misc. 261. 

Or.—In re Stewart's Estate, 28 P. 

2d 642, 145 Or. 460, 91 A.L.R. 818. 
24 C.J. p 48 note 92. 
aooBomle depres s ion as affeotiag du¬ 
ty 

"No moratorium, because of the 
depression, has been declared by the 
courts on the due performance of 
their fiduciary duty by executors."— 
In re Busby’s Estate. 6 N.E.2d 451, 
459, 288 IlLApp. 500. 

3« Ill.—In re Wesley's Estate, 279 
IlLApp. 349. 

Iowa.—In re Smith's Estate. 289 N. 
W. 694, 228 Iowa 47—In re Ror- 
ick's Estate. 253 N.W. 916, 218 
Iowa 107—In re Enfield’s Estate. 
251 N.W. 637. 217 Iowa 273—In re 
Workman's Estate, 196 N.W. *35. 
36, 196 Iowa 1108, citing Corpus 
Juris. 

Minn.—In re Baker’s Estate, 294 N. 

W. 222, 208 Minn. 379. 

Miss.—New York Indemnity Co. v. 

Myers, 138 So. 334, 161 Miss. 784. 
Moat.—Montgomery v. Gilbert. 108 
P.2d 616, 111 Mont. 250. 

N.J.—Appeal of Corn Exchange Nat. 
Bank A Trust Co.. 156 A. 455, 109 
N.J.Eq. 169. 

N.Y.—In re Cuddeback's Estate, 6 
N.Y.S.2d 498, 168 Misc. 698—In re 
Staten Island Nat. Bank A Trust 
Co., 282 N.T.S. 163, 156 Misc. 360 
—hi re Carpenter’s Estate, 276 N. 
Y.S. 754, 154 Misc. 143. 

N.C.—Stroud V. Stroud, 175 S.E. 131, 
206 N.C. 668—Thigpen v. Farmers' 
Banking A Trust Co. of Tarboro. 
166 S.E. 720, 203 N.C. 291—Mar¬ 
shall V. Kemp, 180 S.E. 193, 190 
N.C. 491. 

Utah.—In re Listman's Estate, 197 
P. 596, 67 Utah 471. 

24 C.J. p 48 note 91. 

4. Cal.—In re Burke’s Estate, 244 
P. 640, 198 Cal. 168, 44 AL.R. 1341. 
Ill.—In re Busby's Estate, 6 N.B.2d 
451, 288 IlLAjpp. 500—In re Wes¬ 
ley’s BaUts, 279 IlLApp. 849. 
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An administrator or executor must administer'or 
settle the estate with reference to the situation of 
the assets at the time of the death of decedent.^ 
His acts must be judged according to the facts and 
circumstances which existed at the time of his ac¬ 
tion.* 

It is the policy of the courts to sustain, if possi¬ 
ble, an irregular act of an executor or administrator 
where it is done in good faith and without detri¬ 
ment to the estate.*^ Mere negligence in the per¬ 
formance of his duties subjects the representative 
to no liability when no loss to the estate has result¬ 
ed.® 

Liability for assets received. A personal repre¬ 
sentative is liable and accountable to the estate for 
all assets which have come into his hands.® The 
accountability is for each individual asset of the es¬ 
tate as a separate unit;^® as to each such unit, he 
owes certain well defined duties of prudent care and 
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management, for the breach of which he will be 
held responsible.^^ 

An executor has been held authorized, on the ver<- 
bal order of the county judge, to pay over to him 
any moneys in his hands belonging to the estate or 
legatees thereof, after which the judge will be liable 
on his bond for the proper disbursement thereof, 
such payment discharging the executor from all fur¬ 
ther liability for the mbneys so paid over.i® 

Limiting liability. Unless otherwise provided by 
statute,1® a testator may, by the terms of his will, 
limit the liability of his executor.i^ Such a limita¬ 
tion, however, does not relieve the executor from all 
responsibility,^® and he is still required to act in 
good faith and with ordinary care.^® 

Law governing. So far as the corpus of the es¬ 
tate is concerned, a personal representative’s title, 
rights, and responsibilities are controlled by the law 
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Md.—Goldnborough v. De Witt, 189 
A. 226. 171 Md. 225. 

M1b8. —New York Indemnity Co. v. 

Myers. 188 So. 334, 16I Miss. 784. 
Mo.—Harms v. Pohlmann. 297 S.W. 

138. 222 Mo.App. 276. 

N.J.—Willson v. Tripp. 199 A. 681, 
124 N.J.£a. 45—In re Hazeltine’s 
Estate. 182 A. 357, 119 N.J.Eq. 308, 
reveralna IH A. 108, 13 N.J.Misc. 
152, affirmed 187 A. 177. 121 N.J. 
Eq. 49—Liberty Title & Trust Co. 
V. Stevens, 171 A. '631. 115 N.J.Eq. 
506. affirmed 176 A. 167, 117 N.J. 
Eq. 404—People's Nat. Bank & 
Trust Co. of Pemberton v. Bioh- 
ler, 172 A. 207, 115 N.J.Eq. 617— 
Appeal of Corn Exchange Nat. 
Bank & Trust Co.. 166 A. 109 
N.J.Eq. 169. 

N.Y.—In re Cuddeback's Estate. 6 
N.Y.S.2d 493, 168 Misc. 698—In re 
Yund's Estate, 274 N.Y.S. 831. 152 
Misc. 785—In re Junkerfeld’s Es- 
Ute, 269 N.Y.S. 514, 150 Misc. 436, 
appeal dismissed 272 N.Y.S. 919, 
242 App.Dlv. 708, reversed on oth¬ 
er grounds 279 N.Y.S. 481, 244 
App.Div. 260, motion denied 291 
N.Y.S. 159. 248 App.Div. 886—In 
re McCaiferty's Will. 264 N.Y.S. 38. 
147 Misc. 179—In re Kent’s Estate, 
261 N.Y.S. 698, 146 Misc. 155, af- 
Armed In re Kent's Will. 284 N. 
Y.S. 976, 246 App.Div. 604—In re 
Laser's Estate. 247 N.Y.S. 230, 1139 
Misc. 261—In re Carmody's Estate, 
236 N.Y.S. 78. 134 Misc. 11—In re 
Demmerle’s Ex'rs, 225 N.Y.S. 190, 
130 Misc. 684. 

N.C.—Thigpen v. E^armers* Banking 
& Trust Co. of Tarboro, 166 S.E. 
720, 203 N.C. 291. 

Pa«—^In re Hughes* Estate, 87 Pittsb. 
Leg.J. 1. 

Utah.—In re Listman’s BsUte, 167 
P. 696, 67 Utah 471. i 


Wls.—Shupe V. Jenks, 218 N.W. 375, 
195 Wis. 334. 

Oonzt order as aeoessary for pro- 
tootioa 

If administrator's acts are in pur¬ 
suance of. and in accordance with, 
law, he need not necessarily secure 
court order to protect him.—^In re 
Kelley's Estate, '5 P«2d 659, 91 Mont. 
98. 

B. Mont.—Swanberg v. National 

Surety Co., 283 P. 761, 86 Mont. 
340. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Morse, Com.App.. 124 S.W.2d 
330, reversing First Nat. Bank v. 
John Hancock Mut. Life Ins. Co., 
Civ.App., 101 S.W.2d 1062. 

6. Ill.—In re Busby's Estate, 6 N. 
E.2d 451. 288 Ill.App. 500. 

N.Y,—In re Wechsler’s Estate, 13 N. 
Y.S.2d 940. 171 Misc. 738—In re 
Cuddeback’s Estate. 6 N.Y.S.2d 
49'3, 168 Misc. 698—In re McCaf- 
ferty’s Will, 264 N.Y.S. 38. 147 
Misc. 179—In re Kent’s Estate. 
261 N.Y.S. 69$. 146 Misc. 155, af- 
Armed In re Kent's Will, 284 N.Y. 
S. 976. 246 App.Div. 604. 

Or.—In re Stewart’s Estate. 28 P.3d 
642, 145 Or. 460, 91 A.L.R. 818. 
Pa.—Hall's Estate, 8 Pa.DiBt. 8— 
In re Cassel's Estate, 18 Lehigh 
CO.L.J. 123. 

Baeoator's rslatioas wMi tsstator 

and provisions of will must be taken 
into consideration.—In re Evans* Es¬ 
tate, 232 N.W. 72, 212 Iowa 1. 

7. Mont.—Montgomery v. Gilbert, 
108 P.2d 616. Ill Mont. 250. 

R.I.—Rhode Isand Hospital Trust 
Oo. V. Sherman, 159 A. 740, 52 R. 
I. 207—Duffy V. McHale, 86 A. 36, 
35 R.1. 16. 


Bseital la pstttioa as ladloatlag 
fraud 

A recital in a petition for probate 
of a will regarding value of property 
does not necessarily indicate fraud 
on part of executor in management 
of estate.—Montgon\ery v. Gilbert. 
108 P.2d 616. Ill Mont. 260. 

8. Mont.—Montgomery v. Gilbert, 
supra. 

24 C.J. p 49 note 9'5. 

Liability for loss or depreciation of 
assets see infra IS 247-249. 

8. Ky.—Thomason v. Thomason. 1 
Mete. 51. 

Md.—Bauernschmldt v. Bauern- 
BChmldt. 60 A. 437. 101 Md. 148. 

24 C.J. p 52 note 20. 

la N.Y.—In re Pratt's Will, 16 N.Y. 

S.2d 75, 172 Misc. 756. 

11. N.Y.—In re Pratt’s Will, supra. 

18. Iowa.—Doogan v. Elliott, 43 
Iowa 342. 

13. Boops of statuto 

The scope of Decedent Estate L. 
I 125, imposing limitations on pow¬ 
ers and immunities of executors and 
testamentary tru8tee.M. was intended 
to apply to wills of persons dying 
after effective date thereof, after 
which no clause in any will purport¬ 
ing to effect a partial or total ex¬ 
oneration of liability of a testamen¬ 
tary Aduciary is effective, but every 
such Aduciary is held to standard of 
conduct and responsibility Imposed 
by statute or Judicial decision for 
protection of all beneAciaries of es¬ 
tate.—In re Ascher’s Estate, 26 N. 
Y.S.2d 1000, 175 Misc. 943. 

14. N.Y.—In re Mann’s Will, 296 N. 
Y.S. 71, 251 App.Div. 739. 

15. Va.—^Koteen v. Bickers, 177 S.E. 
904. 163 Va. 676. 

24 C.J. p 48 note 90 [e]. 

16. Va.—^Koteen v. Bickera* aupra. 
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existing at t&e time of the transfer of the estate to 
him.i^ 

§ 185. Cuatody of Auets, Books, and Papers 

Th« ptrteniil repreaentativt It tntitltd to tho cuttody 
of tho aoaotts books, and papers of the estate. 

The personal representative is entitled to the cus¬ 
tody of the assets of decedent,and he should not 
be required to surrender the estate committed to 
him before a distribution is ordered, unless for 
grave reasons.^^ Since an administrator is an offi¬ 
cer of the court, see supra § 147, his custody of the 
property of the estate is deemed to be the custody 
of the court.*® 

Books and papers. The representative is entitled 
to the custody of the books and papers of the es¬ 
tate,*^ but he must allow persons interested to in¬ 
spect the deeds and other documents relating to 
lands devised, for which purpose the court may re¬ 
quire him to produce them.** Whether an execu¬ 
tor or administrator should allow persons contest¬ 
ing the will of deceased to examine his diaries or 
other private papers may depend on the contents of 


88 ‘ C;J.a. 

the papers and the use that could be made of 
them.** 

§ 186. Keeping Acceunti 

exacutors and admlnlstratora should kesp doparato 
books of accounts of the ostato. 

Executors and administrators should keep sepa¬ 
rate books of accounts of the estate,*^ and if they 
fail to keep their accounts properly they will be held 
to a strict liability.** 

§ 187. Deposit! 

An oxocutor or administrator may gsnsrally deposit 
tho funds of the sstat# tsmporaHly in a rsputablo bank, 
and If duo cars is used In ssiseting ths depositary he 
will not be held responsible for a loss resulting from the 
subsequent failure of the bank. 

In the absence of any statutory or testamentary 
direction, it is a matter requiring the exercise of 
sound judgment and discretion on the part of the 
personal representative of an estate to determine 
whether its funds should be kept on his person or 
deposited in a bank or other safe place.** Gener¬ 
ally it is proper for the executor or administrator, 


17. Wls.—Norris v. Cai-y. 237 N.W. 
113, 205 WJ8.'62$. modified on oth¬ 
er grounds 238 N.W, 415. 205 Wis. 
626. 

18. Cal.—Prudential Petroleum Co. 
T. Peek. 22 P.2d 559, 132 Cal.App. 

4. 

Iowa.—^In re Sweet’s Bstate, 277 N. 

W. 712, 224 Iowa 589. 

N.T.—Thorhurn v. Wende, 257 N.Y. 

5. 186, 286 App.Div. 424, modify¬ 
ing 255 N.Y.S. 979, 235 App.Div. 
767, affirming Wende v. Wende, 261 
N.Y.S. 773, HI MIsc. 62—In re 
Link’s Will, 17 N.Y.S.2d 634, 173 
Mlsc. 217. 

Pa.—In re Curran’s Estate, 167 A. 
597, 312 Pa. 416. 

Wls.—PletraszwicB v. Pietraszwicz, 
181 N.W. 722, 173 Wis, 523. 

24 C.J. p 49 note 96. 

■xoliudve poesesslozL 

An executor is entitled to exclu¬ 
sive possession of all funds recov¬ 
ered for purposes of administration. 
—Cain V, Church, Tex.Clv.App., 131 
S.W.2d 400. 

Afisr asssts of aa sstats have 
bsSB rsoovmd in an equity suit and 
reduced to possession, they are equi¬ 
tably appropjriated to the uses of the 
estate.—^Turk v. Grossman, 6 A.2d 
639, 176 Md. 644. 

TsstanuMtacy aa4 dattvs tsstaassa- 
tavy exseatorg 

A tesUmentary executor who is 
given seizin of all the property may 
administer all the property, but nei¬ 
ther a testamentary executor nor a 
dative testamentary executor can re¬ 
quire seisin or possessloa when the 


same is not conferred by the will. 
—Succession of Patterson, 17*5 So. 
820, 188 La. 113. 

Where an executor, whose letters 
have been revoked, has in his pos¬ 
session cash and securities not de¬ 
rived from the sale of realty, and 
the Infant heirs and widow are with¬ 
out means of support, it is improp¬ 
er to deny a motion by the adminis¬ 
tratrix to compel the executor to 
turn over assets to her, on the 
ground that the executor has been 
ordered to account; but he should 
be ordered to deliver a portion to the 
administratrix, and to retain the re¬ 
mainder. including the proceeds of 
real estate, for which the heirs may 
compel him to account.—In re Clark, 
179 N.Y.S. 145, 189 App.Div. 771. 

19. Ill.—Irwin v. Sample, 72 N.E. 

687, 213 Ill. 160. 

24 C.J. p 49 note 67. 

sa Wash,—In re Maher’s Estate, 79 
P.2d 984, 195 Wash. 126, 117 A.L. 
R. 91. 

!!• Va.—^Neece v. Ne6ce. 51 S.B. 

789, 104 Va. 843. 

24 C.J. p 49 note 98. 

Mvats IsitsKs written by the re¬ 
siduary legatee to deceased should 
not, however, he directed to be turned 
over to the temporary administrator, 
but are better left to remain where 
they are under the control of the 
writer,—In re Ryan’s Estate, 188 N. 
Y.S. 387. 115 Mlsc. 472. 

92, Pa.—-lu re Tompkin, 5 Kulp 99. 
Va.—Neece v. Neece, 5l S.B. 739, 104 
Va. 343. 


88. Absolute duty 
Adminifltrators, general or special, 
are under no official obligation to 
comply with requests for an oppor¬ 
tunity to examine private papers of 
deceased, without regard to the char¬ 
acter of the writings or the circum¬ 
stances of the case.—Sargent v. San¬ 
born, 2-5 A. 541, 66 N.H. 30. 

aA La.—Mandevllle v. Arnoult, 9 
Rob. 447. 

Accounting and settlement generally 
see Infra 9§ 827-943. 

Bsprsssntativs of two estates 

One who was representative of 
her mother’s estate and also of the 
estate of her brother occupied two 
distinct positions, and could not, at 
least in her representative capacities, 
cast into a hotchpot expenditures or 
obligations created or suffered by 
her in the proceedings involving the 
two estates so as to defeat recovery 
of attorney fees.—-Shapiro v. Lar¬ 
son, 289 N.W. 48. 206 Minn. <440. 
Bsvsral hsusfloiailss 
Separate accounts for each bene¬ 
ficiary are unnecessary, where it ap¬ 
pears by the will that a testator in¬ 
tended that his family should be kept 
together and his children educated 
and supported out of the same fund. 
—^Wood V. Lee, 6 T.B.Mon., Ky., 60. 

86. Va.—^Kee v. Kee, 2 Gratt. 116, 
48 Va. 116. 

88. Ark.—^Harper v. Betts, 8 8.W.2d 
464. 177 Ark. 977, 60 A.L.R. 484. 
Mo.—Williams v. People’s Bank of 
Springfield, App.,, 267 S.W. 192. 
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for the purpose of safely keeping the funds of the 
estate during administration^ to deposit them tem¬ 
porarily in a reputable bank,^^ and under some stat¬ 
utes the representative is required^® or the court is 
empowered to order him*® to do so. If the funds 
are so deposited and due care is used in selecting 
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the depositary, the representative is not necessarily 
responsible for a loss resulting from the subsequent 
failure of the bank,®® the test being whether he has 
exercised such care as men of common prudence 
ordinarily exercise in their own affairs.®^ 

The personal representative is liable, however, 


CoMtmotloa of t—tmoatair diroc- 
tlOB 

Where will provided that testator's 
widow should be maintained in com¬ 
fort during remainder of her life, 
direction Ln will to executors to de¬ 
posit money in bank until minor 
heir attains are of twenty one years 
was Intended to apply only in case 
widow died before minor heir at¬ 
tained that age.—In re Iiong's Es¬ 
tate, 17 A.2d S86, 143 Pa.Super. 176. 

UTf Ala.—Stumpf v. Wiles, 179 So. 
201, 235 Ala. 317—Jolly v. Rich¬ 
ardson, 161 So. 814, 230 Ala. 648— 
Kinff V. Porter. 160 So. 101, 230 
Ala. 112. 

Ark.—Harper v. Betts. 8 S.W.2d 464, 
177 Ark. 977, 60 A.L..R. 484. 

Pla.—Hart v. Savary, 162 So. 706, 
114 Fla. 41. 

Iowa.—In re Olson's Estate, 219 X. 
W. 401, 403. 206 Iowa 706. citing 
Ooxpiis Juris—Leach v. Beasley, 
207 N.W. 374. 201 Iowa 337—In re 
Workman’s Estate. 196 N.W. 35, 
36, 196 Iowa 1108, citing Gorpas 
Jasis. 

Mich.—In re Culhane’s Estate, 256 
N.W. 807, 269 Mich. 68. 

Neb.—Bank of Crab Orchard v. Mey¬ 
ers, 231 N.W. 613, 120 Neb. 84. 
N.T.—In re Kruger's Estate. 249 N, 
y.S. 772, 139 Mlsc. 907. 

Okl.—In re Horseman's Estate, 29 
P.2d 589, 167 Okl. 365. 

R. I.—Knagenhjelm v. Rhode Island 
Hospital Trust Co., 114 A. 5. 43 
R.I. 559. 

S. D.—Jones v. O’Brien, 235 N.W. 654, 
656, 58 S.D. 213, quoting Ooxpas 
Jarls. 

24 C.J. p 50 note 4. 

Vsessslty of ooart order 

Unless the statute requires it, a 
court order is unnecessary to author¬ 
ize such a deposit. 

Md.—Fay v. Fay, 193 A. 674, 172 
Md. 570. 

Ohio.—In re Estate of Smith, 32 Ohio 
N.P., N.S.. 260. 

VMBiBtf title 

In a proper case an executor may 
so deposit the funds of the estate 
as to pass title to the bank and cre¬ 
ate the relationship of debtor and 
creditor.—In re Grossman, 254 N.Y. 
S. 1012, 2*34 App.Dlv. 890, reversing 
In re Forrest's Estate, 249 N.Y.S. 
766, 140 Misc. 14, affirmed 182 N.E. 
in, 259 N.Y. 668—In re Kruger’s 
Estate. 249 N.Y.S. 772, 139 Misc. 907. 
Yeveo&al iateveet la deposItasF 
It is improper for an administra¬ 
tor to deposit the estate funds in 


a loan company in which he is an 
interested party, and If he does so 
he should be held liable to pay to the 
estate the amount of the deposit, to¬ 
gether with legal Interest on such 
amount from the date the deposit 
was made.—In re Sargent’s Estate, 
276 Ill.App. 312. 

What coBstltatos xoasoaablo tsaa- 
pozary deposit depends on particular 
facts and reasonable necessities of 
each fund and its due administra¬ 
tion.—King V. Porter, 160 So. 101, 
230 Ala. 112. 

28. La.—Boone v. Boone, 92 So. 861, 

152 La. 208. 

24 C.J. p 50 note S. 

Deposit outside appoiatluy oonzt*s 
juxlsdiotioa 

A deposit of the funds of the suc¬ 
cession in a bank outside the Juris¬ 
diction of the court appointing an 
administrator is neither a substan¬ 
tial compliance with such a statute 
nor an excuse for its violation.— 
Boone v. Boone, supra. 

DiablUty for statutory psmaty 

Where the succession of a decedent 
was indebted to a company which 
furnished the money to pay its debts 
and a dividend was declared by such 
company in order that a drawing ac¬ 
count might be created for the wid¬ 
ow, with the express understanding 
that other shareholders should not 
withdraw any part of the dividend 
from the business which stood in 
need of all the funds it could ob¬ 
tain, the executor was not liable for 
the statutory penalty for failure to 
deposit the dividend in a bank on 
theory it was money coming into his 
hands for the succession.—Succes¬ 
sion of Manion, 86 So. 667, 148 La. 
98. 

88. N.Y,— In re Seaman’s Estate, 199 

NY.S. 794, 120 Misc. 531. 

24 C.J. p 50 note 6. 

Geueral equity power 

Surrogate's power under general 
equity Jurisdiction to control acts of 
representatives of estates appointed 
by him includes right to require de¬ 
posit of funds in bank or trust com¬ 
pany subject to court's control.—In 
re Wendel’s Estate, 290 N.Y.S. 228, 
160 Misc. 662. 

When power azleeg 

The power granted to orphans' 
court by statute to select a deposita¬ 
ry does not arise until court directs 
administrator to bring Into court 
funds of the estate .—Way v. Fay, 
193 A. 674. 172 Md. 570. 
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8a Ala.—Stumpf v. Wiles, 179 So. 
201. ^36 Ala. 817-^olly v. Rich¬ 
ardson. 161 So. 814. 230 Ala. 548. 
Ark.—Harper v. Betts, 8 S.W.2d 464, 
466, 177 Ark. 977, 60 A.L.R. 484. 
quoting Corpus Juris. 

Pla.—Hart v. Savary, 1'62 So. 705, 
114 Fla. 41, citing Corpus Juris. 
Ill.—In re Wesley’s Estate, 279 Ill. 
App. 349. 

Iowa.—in re David’s Estate, 288 N. 
W. 418, 227 Iowa 362—In re Olson's 
Estate, 219 N.W. 401. 206 Iowa 
706—Bookhart v. Younglove, 218 
N.W. 633, 207 Iowa 800—In re 
Workman’s Estate, 196 N.W. '35, 
36. 196 Iowa 1108, citing Corpus 
Juris. 

! Ky.—Eaker v. Husbands, 92 S.W.2d 
43, 263 Ky. 283. 

Mich.—In re French's Estate. 256 N. 

W. 335, 267 Mich. 168. 

Mont.—In re Mullen’s Estate. 33 P. 
2d 270, 97 Mont. 144—State v. 
Kearns. 257 P. 1002, 79 Mont. 299 
—In re Connolly's Estates, 257 P. 
418, 79 Mont. 445. 

Neb.—Bank of Crab Orchard v. My¬ 
ers, 231 N.W. 513, 120 Neb. 84. 
N.Y.—In re Kruger’s Estate, 252 N. 

Y.S. 688, 141 Misc. 475. 

N.C.—Martin v. McPherson, 186 S.B. 
761. 210 N.C. 194. 

Pa—In re Roderick’s Estate, 3 Pay. 
L.J. 93. 

24 O.J. p '50 note 7. 

Coutluuanos of doosdWLt’s aooonut 
does not of itself constitute negli¬ 
gence rendering a personal repre¬ 
sentative liable on subsequent fail¬ 
ure of the depository bank.—In re 
Connolly’s Estates, 257 P. 418, 79 
Mont. 445—24 C.J. p 50 note 7 [al. 
Vrovisloa lu bond as affeotlug liabil¬ 
ity 

Provi.<iion in bond giving surety 
Joint control over administrator’s de¬ 
posit account, where right of Joint 
control was never exercised, did not 
render administrator or surety liable 
as guarantors for loss of deposit.— 
Jones v. O'Brien, 235 N.W. 654, 58 
S.D. 213. 

31. Ark.—Harper v. Betts, 8 S.W.2d 
464. 466. 177 Ark. 977, 60 A.L.R. 
4 84. quoting Corpus Juris. 

Fla.—Hart v. Savary, 152 So. 705, 
111 Fla. 41, citing Corpus Juris. 
Iowa.—In re Stone's Assignment, 264 
N.W. 604, 606, 220 Iowa 1341. cit¬ 
ing Corpus Juris —In re Work¬ 
man’s Estate, 196 N.W. 36, 36, 196 
Iowa 1108, citing Corpus Juris. 
Md.— Fay v. Pay, 193 A. 674, 178 
Md. 570. 
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where he fails to exercise due diligence and good 
faith,82 as, for example, where he deposits the funds 
of the estate, or permits them to remain, in a bank 
which he knows, or by the exercise of reasonable 
diligence might have known, to be insolvent or un¬ 
safe.®* He may also incur liability for loss in case 
of the bank’s failure where the deposit is needlessly 
made*^ or is left too long for a prudent course of 
administration,** or where he lends for a fixed time 
to a bank instead of making a deposit subject to 
withdrawal at pleasure or lending as payable on de¬ 
mand.** 

Deposit in another state. While a deposit in a 
bank in another state is not necessarily culpable 
waste or negligence,**^ it has been said that the 


sound rule is that administration funds must be at 
all times kept within the state of administration,** 
and a representative who takes the funds outside of 
the state does so at the risk of being held responsi¬ 
ble for the safety of the funds,** 

Designation of deposit. The representative should 
make the deposit with a designation of his fiduciary 
capacity,^* and if the deposit is made in his indi¬ 
vidual name, without any designation of the trust, 
he is liable for any loss which results from such dis¬ 
position of the funds,regardless of any question 
of negligence or intention in making the deposit in 
such form,** and it is not material that he had at 
the time no money of his own deposited in the 
bank,** or that he informed the bank, at the time of 


Neb.—Bank of Crab Orchard v. Mey¬ 
ers, 231 N.W. 613. 120 Neb. 84. 
Okl.^In re Horseman's Estate, 2S P. 

2d 589. 167 Okl. 365. 

24 C.J. p 60 note 8. 

38. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Mich.—In re Cnlhane's Estate, 256 N. 

W. 807, 269 Mich. 68. 

Ohio.—In re Howlson's Estate, 197 
N.E. 333, 49 Ohio App. 421. 

Okl.—In re Horseman's Estate, 29 P. 

2d 589, 167 Okl. 365. 

Or.—In re Schluer's Estate, 261 P. 
686, 12'3 Or. 234. 

Utah.—In re Llstman's Estate, 197 
P. 696, 57 Utah 471. 

Meirleet Im presentiaa elatma to re- 
oelver 

Administrator should be charged 
with sum lost by decedent's estate 
through his neglect to present or 
delay In presenting claims to receiv¬ 
er of closed bank in which funds of 
estate were deposited.—In re Mul¬ 
len's Estate, 83 P.2d 270, 97 Mont. 
144. 

38. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

Ky.—Greenway's Adm'r v. Qreenway, 
98 S.W.2d 283, 266 Ky. 114. 

Mich.—In re Culhane's Estate, 256 
N.W. 807, 269 Mich. 68. 

24 C.J. p *51 note 9. I 

BepseseBtative as ofloear of bank 

(1) The text rule is particularly 
applicable where the executor or ad¬ 
ministrator is an executive officer 
in active charge or heavily Inter¬ 
ested In the bank In which he de¬ 
posits the funds of the estate. 
Iowa.—In re Poster’s Estate, 256 N. 
W. 744, 218 Iowa 1202—In re Ror- 
ick's Estate, 253 N.W. 916, 218 
Iowa 107—^In re Enfield's Estate, 
261 N.W. 687, 217 Iowa 273. 

Kan.—^Woodbury v. Schofield, 292 P. 
>802, 131 Kan. 432. 

Ohio.—In re Howlson's Estate, 197 
N.E. m, 49 Ohio App. 421. 

Or.—In re Schluex's Estate, 261 P. 

686, 123 Or. 284. 

24 C.J. p 61 note 9 [a]. 


(2) In such a case knowledge of 
the bank's financial condition is im¬ 
puted to him as a matter of law.— 
In re Rorlck's Estate, supra—In re 
Enfield's Estate, supra. 

(3) Such knowledge will not, how¬ 
ever, be imputed to a bank director 
who, having only a small interest 
in the bank did not have actual con¬ 
trol of its assets or disbursements 
and took no active part in its man¬ 
agement.—In re Smith's Estate, 289 
N.W. 694, 228 Iowa 47. 

(4) An administrator who was 
cashier and general manager of in¬ 
solvent bank wherein estate funds 
were deposited cannot escape liabil¬ 
ity for loss of funds on ground that | 
he had no right to create preference j 
by withdrawal thereof where he 
might otherwise have freed himself 
from all responsibility by securing 
an order of court for the deposit of 
such funds.—In re Foster's Estate, 
266 N.W. 744, 218 Iowa 1202. 

34. Conn.—Guthrie v. Wheeler, 51 
Conn. 207. 

24 C.J. p 51 note 15. 

36. N.Y.—In re Donohue, 151 N.Y. 

S. 1094, 88 Misc. 359. 

Utah.—In re Distman's Estate, 197 
P. 696, 57 Utah 471. 

24 C.J. p 51 notes 15>16. 

After time for distribution 

If an executor or administrator 
deposits money of the estate in a 
bank and allows it to remain on de¬ 
posit after the time when it should 
have been distributed, and the mon¬ 
ey is lost by the failure of the bank, 
he is liable for the loss.—^Woodley 
v. Holley, 16 S.E. 419,’ 111 N.C. 880 
—24 C.J. p 61 note 16. 

9nt7 to withdraw on order of oourt 
Special administrator, ordered to 
deposit funds in another bank, must 
do so, even though withdrawal would 
cause closing of bank of original 
deposit.—In re Kendrick's Estate, 
243 N.W. 168, 214 Iowa 873. 

33 . Ohlo.-^ln re Howlson’s Estate, 
197 N.E. 88'3, 49 Ohio App. 421. 
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S.D.—Jones v. O’Brien, 235 N.W. 654, 
656, 58 S.D. 213, quoting Cforpus 
Juris. 

24 C.J. p 51 note 15. 

Mature of permanent deposit 
Permanent deposit in bank by per¬ 
sonal representative is in nature of 
loan or investment made on mere 
personal security.—Jones v. O’Brien, 
235 N.W. 654, 58 S.D. 213. 

Deposit on time oertilloate; oustom 
and practioe 

A deposit on a time certificate will 
not render a personal representative 
liable where by virtue of the exist¬ 
ent custom and practice he believed, 
and was Justified in believing, that 
the certificate which he took, re¬ 
gardless of its form, would be paid 
whenever demand was made, and 
where It does not appear that the 
fact that the certificate was payable 
at a fixed future time Instead of up¬ 
on demand in any way contributed 
to the loss of the money.—Jones v. 
O'Brien, supra. 

37. N.C.—Moore v. Eure. 7 S.E. 471, 
101 N.C. 11. 9 Am.S.R. 17. 

24 C.J. p 50 note 7 [b]. 

33. N.Y.—In re Poulson's Estate, 
280 N.Y.S. 850, 165 Misc. 625. 

39. N.Y.—In re Poulson’s Estate, 
supra. 

4a Ala.—^Jolly v. Richardson, 161 
So. 814, 230 Ala. 548—King v. Port¬ 
er, 160 So. 101, 230 Ala. 112. 

24 C.J. p 51 note lO. 

41. Ala.—Jolly v. Richardson, 161 
So. 814, 230 Ala. 648. 

Ill.—In re Gunderson’s Estate, 279 
lU.App. 168, 171, citing Oospus Ju- 
lis. 

24 C.J. p 51 note 11. 

4#. Neb.—In re Boschulte’s Estate, 
264 N.W. 881, 130 Neb. 284. 

24 C.J. p 51 note 12. 

43. Cal.—^Arguello’s Estate, 81 P. 
937, 97 Cal. 196. 

N.C.—Summers v. Reynolds, 95 N.C. 
404, 
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the deposit, that the funds belonged to the estate.^^ 
However, a mere defect in designating his fiduciary 
capacity will not render a representative personally 
liable where the deposit has at all times been recog¬ 
nized as belonging to the estate and where the bank 
is chargeable with knowledge of the trust fund na¬ 
ture of the deposit.'*® 

Bank executors. Generally, when a bank is named 
as executor or administrator under a statute author¬ 
izing it to act as such, it may, to the same extent 
that it could deposit and retain the funds of the es¬ 
tate in another bank, deposit such funds with itself 
and retain them in the usual and customary man¬ 
ner.^® However, it has been stated that estate funds 
jjiust be deposited in a banking institution other than 
one acting as executor or coexecutor of the es¬ 
tate.^ 7 

Commercial or savings account. In determining 
whether a personal representative should deposit 
the funds of the estate in a commercial account or 
a savings account various factors must be consid¬ 
ered.^® Under ordinary circumstances,^® as, for ex¬ 


ample, where the funds are to be in his hands for a 
very short time or where practically all of the funds 
:^ili be required for the immediate needs of admin¬ 
istration,®® deposit in a commercial account subject 
to check is proper. On the other hand, where there 
is a substantial sum in excess of the immediate re¬ 
quirements and such sum is to be held over a period 
of time which will permit the accrual of interest on 
a savings bank deposit, Jie should deposit the funds 
in a savings account rather than in a noninterest¬ 
bearing commercial account.®^ 

In this connection it should be noted that the de¬ 
posit of money in a bank at interest temporarily 
pending the closing of administration is usually held 
not to be an investment within the meaning of stat¬ 
utes limiting or prohibiting investments by execu¬ 
tors or administrators.®^ 

Consent of beneficiaries. The consent of the ben¬ 
eficiaries to a deposit will relieve the personal rep¬ 
resentative from liability to them for a loss result¬ 
ing therefrom.®® 


44. Mo.—In re Horner. 64 Mo.App. 
531. 

45. Mich.—In re French's fistate. 
25*5 N.VST. 836. 267 Mich. 168. 

Mlnro to deeUnuite estate 

The fact that deposits made by a 
representative as administrator did 
not deslsrnate the estate to which the 
funds belonged did not render the 
representative personally liable on 
failure of the bank, where it ap¬ 
peared that before the bank closed 
the name of the estate was desig¬ 
nated on the books of the bank and 
where it also appeared that the name 
of the estate appeared on the only 
checks drawn against the deposits.— 
Jolly V. Richardson. 161 So. 814, 230 
Ala. 548. 

40L Ala.- Robinson v. Williams. 159 

So. 239, 229 Ala. 692. 

Cal.—In re Smith’s Estate. 297 P. 
927. 112 Cal.App. 680. followed in 
In re Brenhart's Estate, 297 P. 
931. 112 Cal.App. 766. and In re 
Slingsby's Estate. 297 P. 931. 112 
Cal.App. 767. 

R.I.—Knagenhjelm v. Rhode Island 
Hospital Trust Co.. 114 A. 5, 43 R. 
I. 659. 

mstalalBg nsosBsary sspsass no&sj 

Bank, as executor of estate, had 
right to keep on hand funds neces¬ 
sary to defray current expenses of 
estate and preferred claims.—Ex 
parte Michle, 165 S.E. 869. 167 S.C. 
1 . 

OMBinlBgliag wtOi other fttadi 

(1) Act permittinit bank trustees 
to deposit funds of estate in own 
savings department and mingle funds 
la not ttnconstItutloniU as discrim¬ 


inating in favor of bank trustees, 
and a bank acting as executor may 
deposit funds of estate in own sav¬ 
ings department as general deposit 
commingled with other funds.—In re 
Smith's Estate. 297 P. 927. 112 Cal. 
App. 680, followed in In re Bren¬ 
hart's Estate, 297 P. 931, 112 Cal.App. 
766. and In re Slingsby's Estate. 297 
P. 931, 112 CaLApp. 767. 

(2) Statute requiring bank to keep 
property received in trust does not 
require identical money to be kept in 
specie.—Leach v. Farmers’ Sav. Bank 
of Hamburg. 213 N.W. 414, 205 Iowa 
114, 56 A.L.R. 801, followed in Leach 
V. Grinnell Sav. Bank of Grinncll, 
213 N.W. 417. Rehearing denied and 
modifled on other grounds 217 N.W. 
4'37, 205 Iowa 114, 66 A.L.R. 801. 

47 . Pa,—In re Trust Companies. 9 
Pa.Dist. & Co. 702. 

4a Cal.—In re Smith's Estate. 297 
P. 927, 112 Cal.App. 680. followed 
in In re Brenhart’s Estate, 297 P. 
931, 112 Cal.App. 766, and In re 
Slingsby's Estate. 297 P. 931, 112 
Cal.App. 767. 

45. N.Y.—In re Burroughs' Estate, 
278 N.Y.S. 997. 155 Misc. 237. 
Admlalstrator n&aatliorissd to 1a- 
vsst fhads of estate must hold col¬ 
lections or deposits in cash or sub¬ 
ject to check.—Glldden v. Getulius. 
120 So. 1, 96 Fla. 834, denying re¬ 
hearing Glidden v. Qutelius. 119 So. 
140. 96 Fla. 834. 

60u Cal.—In re Smith's Estate, 297 
P. 927. 112 CaLApp. 680, followed in 
In re Brenhart's Estate. 297 P. 931, 
112 CaLApp. 766. and In re Slings- 
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by's Estate. 297 P. 931, 112 Cal. 
App. 767. 

51. Cal.—In re Smith’s Estate. 297 
P. 927, 112 CaLApp. 680. followed 
in In re Brenhart's Estate. 297 P. 
931, 112 CaLApp. 766. and In re 
Slingsby’s Estate. 297 P. 931, 112 
CaLApp. 767. 

S.C.—Beacham v. Ross, 197 S.E. 369, 
187 S.C. 398. 

24 C.J. p 50 notes 4 [a], 7 [d] (1). 

52. Ohio.—In re Estate of Smith, 32 
Ohio N.P., N.S.. 260. 

S.C.—Brannon v. Woodward, 178 S. 
B. 249, 175 S.C. 1. 

S.D.—Jones v. O'Brien, 235 N.W. 654, 
58 S D. 213. 

Investment and loans by representa¬ 
tive see infra 5S 205-208. 

53. Iowa.—In re Olson's Estate, 219 
N.W. 401, 403, 206 Iowa 706, cit¬ 
ing OorpAB Juris. 

24 C.J. p 51 note 17. 

ZnduoiAg ohauge In banks 

Beneficiaries who persuade an ex¬ 
ecutor to withdraw the funds of the 
estate from one bank and deposit 
them in another bank cannot com¬ 
plain of any loss resulting from 
their own direction.—In re Olson’s 
Estate. 219 N.W. 401, 206 Iowa 706. 
Ssryiag without oompsusation as 
showing oonssnt 

The fact that an administrator un¬ 
der an arrangement with the heirs 
agreed to serve practically without 
compensation does not show a tacit 
agreement that he might deposit and 
retain the estate funds in a bank of 
which he was cashier and general 
manager.—In re Enfield's EstatSi ZSl 
N.W. 637. 217 Iowa 273. 
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§ 188. Gifts 

Th« •x«eutor or administrator has no right to glvo 
away any asaata of tha aatata. 

The executor or administrator has no right to 
give away any assets of the estate even though of 
trifling value, nor will the law give effect to such 
transfer.®^ Where an unauthorized gift is made, it 
may be recovered from the donee or the executor.®® 

Where title to property is transferred to an es¬ 
tate for a specific purpose and with no intention to 
make a gift to the estate, the executors become trus¬ 
tees thereof for the beneficial owner.®® 

§ 189. Performance of Decedent’s Obliga¬ 
tions 

Personal representatives are bound by the outstand¬ 


ing oovenant or eontraet obligations of their dgeedenta 
except where the obligation Is personal In Its nature or 
la terminated by decedent's death or Is otherwise dis¬ 
charged. 

With respect to personalty, no person is individu¬ 
ally responsible for the obligations of a decedent as 
a matter of law.®^ In their representative capacity, 
however, executors and administrators are bound by 
all the covenant or contract obligations of their de¬ 
cedents,®® except such as are personal in their na¬ 
ture and of which personal performance by the de¬ 
cedent is of the essence,®® or such as are terminate 
ed by decedent’s death,®® or are otherwise dis- 
charged.®! Where the personal representative neg¬ 
lects or refuses to carry out the contract of his de¬ 
cedent, the other party has the usual remedies, as 
dn electing to treat it as rescinded and claiming dam¬ 
ages,®® or applying to the court for an order of com- 


64 . Oa.—Stokes v. Martin. 107 S.E. 

662, 27 Ga.App. 138. 

N.T.—In re De Lano’s Estate. 252 
N.Y.S. 361, 140 Misc. 748. 

24 C.J. p 90 note 28. 

66. N.T.—In re De Lano's Estate, 
supra. 

Orsdltiag gift agalast elaln prs- 
ssnted 

Voluntary contribution made by 
executors of deceased stockholder to 
bank at instance of banking depart¬ 
ment should be credited on claim 
presented against estate for statu¬ 
tory assessment.—In re De Lano*s 
Estate, supra. 

66. Joint bank aoooiut •rroasously 
tnuuiferrod 

Where donee of Joint bank ac¬ 
count was erroneously advised by 
counsel for executors of donor's will 
that he would have to transfer ac¬ 
count to estate to assert his rights 
and donee had no intention of mak¬ 
ing gift to estate, executors of estate 
became trustees of account for donee 
with implied obligation to retransfer 
account to donee as beneilclal own¬ 
er.—Goldston V. Randolph, 199 N.E. 
896. 293 Mass. 253. 108 A.Li.R. 1117. 

67. U.S.—In re Gorday Garment Co., 
D.C.Or., 2 F.Supp. 162, affirmed, C. 
C.A., Crocker v. Kay, 62 P.2d 391, 
certiorari denied 53 S.Ct. 606, 288 
U.S. 615. 77 L.Ed. 988. 

Liability of heirs and distributees 
for debts of ancestor see Descent 
and Distribution 55 116-138. 

68. U.S.—Seward v. South Florida 
Securities. C.C.A.Fla.. 96 F.2d 964, 
966, citing Oorpus JazlB. 

Cal.—Gunther v. Thompson. 296 P. 
611. 211 Cal. 831—In re Burke's 
Estate, 244 P. 340. 342, 198 Cal. 

186, 44 A.L.R. 1341, quoting Oor- 
pos J'asis—In re Cheda's Estate, 
209 P. 70, 68 Cal.App. 438. 

111.—^Bolender v. Pearce, 238 lll.App. 

187. 

Mass.—Cutler v. United Shoe Ma¬ 


chinery Corporation. 174 N.E. 507, 
274 Mass. 341. 

N.J.—Capron v. Luchars, 160 A. 83. 
110 N.J.Eq. 33'8, affirmed 164 A. 
447. 112 N.J.Bq. 373. 

N.C.—Burch v. J. D. Bush & Co., 106 
S.E. 489. 181 N.C. 125. 

Okl.—Goldberg v. Waddington, 16 P. 
2d 25, 159 Okl. 223. 

Or.—Shea v. Graves, 19 P.2d 406. 142 
Or. 803. 

Pa.—Tait v. Lane, 87 Pittsb.Leg.J. 

504, 2 Fay.L.J. 287. 

S.D.—Gilbert v. Hanson. 205 N.W. 
704, 49 S.D. 10. 

Tex.—Neyland v. Brammer, Civ.App., 
73 S.W.2d 884, 888, citing Corpus 
Juris, error dismissed. 

Wash.—In re Murphy's Estate. 71 
P.2d 6, 12. 191 Wash. 180, quoting 
Corpus Juris. 

Wis.—State V. Circuit Court of La 
Crosse County, 188 N.W. 645, 177 
Wis. 648. 

24 C.J. p 53 note *30. 

Presumption as to Intention 

Parties to contract are presumed 
to intend to bind their personal rep¬ 
resentatives.—Buccini V. Patemo 
Const. Co., 170 N.E. 910, 253 N.Y. 
256, reversing 237 N.Y.S. 736, 228 
App.Div. 604—24 C.J. p 63 note SO. 

Agreement to take back business 

Where decedent, in selling dry 
goods business, agreed to take back 
business if buyer should become dis- 
satlsfleii, decedent's administrators, 
who entered into agreement with buy¬ 
er to take back goods at agreed in¬ 
ventory price, and to pay buyer's debt 
to bank, could not escape liability to 
bank’s receiver in suit on contract, 
on ground that expenses in selling 
goods reduced amount in hand so 
that it was insufficient to pay bank 
and that probate court had not au¬ 
thorised contract, since taking back 
at inventory price was pursuant to 
decedent’s agreement and needed no 
court authority.—Seward v. South 
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Florida Securities, C.C.A.Fla., 96 F. 
2d 964. 

Bxeeutlsg proper assignment^ 

Where deceased made a gift of 
government bonds, and assignment 
was sufficient to pass title, but not 
to satisfy regulation of the treas¬ 
ury department, the court, on declar¬ 
ing the gift valid, may require the 
administrator to execute a proper as¬ 
signment, not to complete the gift, 
but to facilitate payment and collec¬ 
tion of interest and principal.—In 
re Stockham’s Estate, 186 N.W. 850, 
193 Iowa 823, 23 A.L.R. 765. 
Componsatlon for performing obliga¬ 
tion 

Administrator was not entitled to 
compensation for executing neces¬ 
sary papers for deceased's employer 
to obtain letters patent, where serv¬ 
ices rendered were required by the 
terms of the contract and compen¬ 
sation therefor had been paid to de¬ 
cedent.—Cutler V. United Shoe Ma¬ 
chinery Corporation. 174 N.E. 607, 
274 Mass. 341. 

59. U.S.—Ellerson v. Grove. C.C.A. 
N.C., 44 p.2d 493. 

N.C.—Burch v. J. D. Bush A Co., 
106 S.E. 489, 181 N.C. 125. 

Tenn.—Ridges v. Williams, 16 Tenn. 
App. 197. 

Wash.—In re Murphy’s Estate, 71 
P.2d 6. 12. 191 Wash. 180, quot¬ 
ing Oorpno Jbrlo. 

24 C.J. p 5'4 note 31. 
ea Cal.—In re McPhee, 104 P. 465, 
1'56 Cal. 335, Ann.Cas.l913E 899. 
Tenn.—Ridges v, Williams, 16 Tenn. 
App. 197. 

61. N.H.—Reynolds v. Chase, 177 A. 
291, 87 N.H. 227. 

69. Mass.—Mills V. Smith, 78 N.E. 
765, 193 Mass. 11, 6 L.R.A.,N.S., 
865. • 

24 C.J, p 64 note 34. 

BooowMlBg proesodg of wsongfnl 

■alo 

Where administrators of buyer un- 
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pKaneci;^ but.ljie other p^rty wijl not be entitled to 
such relief unless he has established a contract and 
breach'thereof on the part of decedent or his rep¬ 
resentative.®^ 

The executor or administrator has the right to 
carry out the contracts of his decedent®® and to en¬ 
force the fulfillment of obligations to his decedent 


where likely to prove beneficial to the estate.®® If 
a contract of decedent carries with it an option to 
accept or reject, the exercise of such option passes 
properly to the personal representative.®^ However, 
the representative acquires no greater rights under 
the contract than those of his decedent;®® and he 
is not empowered to make anew or enlarge a con¬ 
tract for his decedenf, to ratify his void transac- 


der conditional sales contract sold 
goods after default, their acts 
amounted to conversion, and seller 
was entitled to proceeds.—National 
Bank of Arkansas v. Interstate Pack¬ 
ing Co.. 299 S.W. 34. 175 Ark. 341. 
03. Fowtr of oonrt to dirset paj- 
msnt 

Under the Surrogate's Court Act. 
surrogate's court has power to direct 
t^xecutors to make payments when 
and as necessary for performance of 
agreements between deceased mort¬ 
gagee.—In re Campbell's Kstate, 1 
N.Y..S.2d 726, 165 Misc. 808. 

Form of doeros 

In second mortgagee's proceeding 
for order for payment by executors 
of stockholder of corporate mort¬ 
gagor of such sums a.«i were neces¬ 
sary to fulfill stockholder's guaran¬ 
ty of carrying charges and general 
operating expenses of mortgaged 
apartment building if gross income 
of corporation was insufficient to 
meet such charges and expenses, de¬ 
cree would generally direct payment 
as prayed for directly to first mort¬ 
gagee, with provision for proceed¬ 
ings for further direction on show¬ 
ing of current need for payment and 
current lack of rents available there¬ 
for.—In re Campbell's Estate, supra. 
04. N.y.—-Citizens Nat. Bank & i 
Trust Co. of Pulton v. First Trust 1 
dc Deposit Co. of Syracuse, N. Y., 
281 N.Y.S. 138, 245 App.Dlv. 240. 
Abssaoo of dsmaad as szousiag non- 
psrformaaos 

Patentee's failure to demand that 
executrix perform testator's agree¬ 
ment to make advances for expenses 
did not excuse her nonperformance 
thereof, in absence of contract pro¬ 
vision for demand.—Allen v. Haw¬ 
ley, 260 N.Y.S. 568, 237 App.Dlv. 139. 
Bhowlag ziglit to sanisst money 
To place purchaser or executrix of 
his estate in default and establish 
vendors' claim to earnest money, de¬ 
posited in escrow for payment to 
vendors on conveyance of land to 
purchaser, vendors must show ten¬ 
der of sufficient deed to purchaser 
or executrix.—Mitchell v. Aimo, 12 
P.3d 1063, 124 Cal.App. 508. 

65. U.S.—Franklin Sav. Bank of 
Franklin, N. H.. v. Qarot, C.C.A. 
Ark.. 69 F.2d 487. 

Cal.—In re Burke’s Estate, 244 P. 

340, 198 Cal. 163, 44 A.L..R. 1341. 
24 C.J. p 54 note 3‘6. 
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Building oontraet, made by dece¬ 
dent in his lifetime, may be com¬ 
pleted by his personal representative. 
—Shea v. Graves. 19 P.2d 406, 142 
Or. 503—24 C.J. p 53 note 30 [c] (1). 
Bseouting oorreotsd oonTSFanos 
Where decedent, if he had lived, 
could have been compelled to reform 
contract containing wrong descrip¬ 
tion of real property and make con¬ 
veyance as reformed, conveyance by 
executrix on order of county court 
authorizing conveyance as corrected 
should not be declared void as re¬ 
quiring first obtaining of decree of 
reformation in court of equity, since 
same result was accomplished with¬ 
out court proceeding.—Gilbert v. 
Hanson. 205 N.W. 701. 49 S.D. 10. 
aifeot of refusal to accept perform^ 
aace by zepreseutatlve 
Where the personal representa¬ 
tives of a deceased contractor in 
good faith offer to complete his con¬ 
tract, and the other parties refuse 
to accept it, and decline to permit 
the personal representatives to pro¬ 
ceed, they are relieved from further 
performance and are entitled to an 
accounting and recovery as upon a 
quantum meruit.—Burch v. J. D. 
Bush & Co., 106 S.E. 489, 181 N.C. 
125. 

Contracts of personal nature 

“When the personal representative 
can fairly and sufficiently execute all 
that the deceased could have done, 
he may do so and perform the con¬ 
tract. If the contract entered into 
by a decea.sed is of a personal char¬ 
acter requiring qualities peculiar to 
him, as his personal taste or skill, 
the personal representative is not 
at liberty to undertake its execution. 
As to contracts not of a personal 
nature the administrator may be di¬ 
rected by the Probate Court to per¬ 
form them or he may upon his own 
responsibility and risk undertake to 
do so for the benefit of the estate.'' 
—Mecarlney v. Carbine, 108 Ill.App. 
282, 285. 

ea Cal.—Wallace v. Privett, 247 P. 
906, 198 Cal. 746. 

111 .—Christenson v. Board of Chari¬ 
ties of Illinois Conference of Bv. 
Lutheran Augustana Synod, 253 
111.APP. 380. 

N.Y.—Buccini v. Paterno Const. Co., 
170 N.B. 910. 253 N.Y. 256, revers¬ 
ing 237 N.Y.S. 736. 228 App.Div. 
604. 


Tex.—^Winningham v. Dyo. Com. 
App., 48 S.W.2d 600, reversing Dyo 
v. Wlnningham, Civ.App., 30 S.W. 
2d 381. rehearing denied 31 S.W.2d 
1093. 

24 C.J. p 54 note 87. 

Arbltratioa 

Where a personal contract contain¬ 
ing a provision for arbitration at 
the choice of either of the parties 
was terminated by the death of one 
of the contractors, his executrix was 
entitled to arbitration on the ques¬ 
tion of the value of the benefits con¬ 
ferred, notwithstanding a provision 
in the contract that payments were 
to be made at the rate of a certain 
per cent of the value of the work 
installed as the work progressed.— 
Buccini v. Paterno Const. Co., 170 
N.E. 910, 253 N.y. 256, reversing 2'37 
N.Y.S. 736, 228 App.Div. 604. 
Bspurehass of stock 

Where the persons from whom de¬ 
cedent had purchased stock agreed to 
buy back .«(uch stock at a fixed price 
on demand to be made within a cer¬ 
tain time, such agreement could be 
enforced l>y decedent’s administrator 
and, as long as the demand wa.s 
made within the time fixed, the fact 
that an order of court to sell the 
stock was not obtained until after 
that time was no defense.—Hedge¬ 
peth v. Union Trust Co., 144 N.E. 
142, 194 Ind. 616. 

3K>rfolture; notice of intention to 
enforce 

Delays granted by seller of stock 
in the payment of interest on the 
balance of the purchase price made 
it Incumbent on his executors to 
give notice to the buyer, before re¬ 
sorting to forfeiture, that they would 
require prompt payment of the inter¬ 
est.—In re Cheda’s Estate, 209 P. 70, 
't>8 Cal.App. 433. 

67. Ill.—Christenson v. Board of 
Charities of Illinois Conference of 
Ev. Lutheran Augustana Synod. 
253 Ill.App. 380. 

24 C.JT. p 55 note 38. 

68. BeprcccntatiTcc not bonn 0dn 
pnxebasen or purobacen for Talna 

Iowa.—Crescent Chevrolet Co. v. 
Lewis, 300 N.W. 260, 230 Iowa 
1074. 

Tex.—Bdelbrock v. Farmer, Civ.App., 
43 S.W.2d 456, reversed on other 
grounds Farmer v. Edelbrock, Com. 
App.. 66 S.W.2d 664. 
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tions, or to waive defenses to which he is entitled 
by law.®® 

The persona] representative may avoid his dece- 
dent*$ contract or covenant on the usual grounds of 
incapacity, illegality, or fraud,or suspend per 
formance where the other party is bound to pro¬ 
ceed first and in some instances an executory 
contract inequitable in its consequences to the es¬ 
tate may be avoided or compromised,^2 or an oner¬ 
ous obligation may by its own terms admit some¬ 
times of a legal or equitable rescission by the per¬ 
sonal representative.^* 

Where the personal representative performs the 
contract or covenant of his decedent and completes 
the transaction, the estate will be held bound for 
any loss sustained thereby, and will be entitled to 
any profit realized in consequence.*^® 

As between the representative and the benefici¬ 
aries of the estate the former may in his discretion, 
as a general rule, perform or rescind any personal 
contract of decedent as may be for the best inter¬ 
ests of the estate,^® unless the matter is regulated 
by statute.^® However, a personal representative is 
under a duty to see that his own private interests 
are not taken care of at the expense of the estate or 
its beneficiaries.^^ 


$ 190. Exoneratton of Estate froni Liability 

An t)<«cutor or adminlotrator tnay taka atapa to 
axonarata tha aatata from a liability to whleh it might 
otharwlaa ba aubjaet. 

An executor or administrator may take steps to 
exonerate the estate from a liability to which it 
might otherwise be subject.*^® 

§ 191. Persons Acting in Different Capacities 

Ona who la axaeutor or adminlatrator may alaa aet 
In anothar capacity concarnlng tha aatata, In which caaa 
tha duo aaquanca of tha truata varlaa with hla praaant 
atatua. 

One who is executor or administrator may also 
act in another capacity concerning the estate, in 
which case the due sequence of the trusts varies 
with his present status.^* Thus if an executo*. is 
also a devisee or residuary legatee, or an adminis¬ 
trator is next of kin to the decedent, and he enters 
generally into possession of the property, he is usu¬ 
ally held to do so in his representative capacity.*® 
If one is executor or administrator and also guard¬ 
ian of a beneficiary he holds the estate first of all as 
executor or administrator, and does not hold any¬ 
thing as guardian which is not separated from the 
assets of the estate or placed properly to his account 
as guardian.*^ If an executor is also the designat- 


09l Mich.—Smith v. Brennan, 28 N. 
W. 892, 62 Mich. 349. 4 Am.S.R. 
867. 

24 C.J. p '56 note 39. 

70* U.S.—^Penn v. Robertson, C.C.A. 
N.C., 116 F.2d 167, affirming, D.C., 
29 F.Supp. '386. 

24 C.J. p 56 note 40. 

Zafaatc’ ooAtraets 

(1) Subject to certain exceptions, 
infants' contracts may be disaffirmed 
by their personal representatives 
without making or offering restltu* 
tion. 

Cal.—Tracy v. Oaudin, 285 P. 720, 
104 Cal.App. 168. 

N.J.—Bankers' Trust Co. v. Bank of 
Rockville Center Trust Co., 168 A 
733, 114 N.J.Bq. 391. 89 A.L.R. 697, 
reversing 159 A 506, 110 N.J.Bq. 
203. 

24 C.J. p 56 note 40 [a]. 

(2) Filing of answer by Infant’s 
administrator to bill for interpleader 
and asserting claim to certificates of 
deposit in controversy is sufficient 
disaffirmance of any transfer of them 
by infant.—Bankers' Trust Co. v. 
Bank of Rockville Center Trust Co., 
supra. 

71« Ky.—ShultX V. Johnson, 6 B. 
Mon. 497. 

7S. Ill.—Jessup V. Jessup. 102 111. 
480. 

Pa.—^Billings v. Billipgs, 42 Lieg.lnt. 
182. 

78. N.T.—Maher v. OarJTr 37 N.T. 


S. 606, U Misc. 369, affirmed 38 
N.T.S. 436, 3 App.Div. 480. 

Pa.—Dougherty v. Stephenson. 20 
Pa. 210. 

74. Cal.—In re Burke's Estate, 244 
P. 340, 198 Cal. 163, 44 AL..R. 1341. 

24 C.J. p 55 note 46. 

75. Ohio.—Gray v. Hawkins, 8 Ohio 
St. 449, 72 Am.D. 600. 

24 C.J. p 66 note 44. 

78. Ill.—Smith V. Wilmington Coal 
Mining & Mfg. Co., 83 111. 498. 

24 C.J. p O-O note 45. 

77. Pa.—In re Herman's Estate, 90 
Pa.Super. 512. 

78. Mass.—Browne v. Bixby, 76 N. 
E. 454, 190 Mass. 69, 5 Ann.Cas. 
642. 

24 C.J. p '66 note 47. 

Oompelling pajBMBt of debt 
Administratrix of estate of intes¬ 
tate, who permitted pledge of his 
property to trust company by an¬ 
other as security for loans to lat¬ 
ter, could compel borrower in equity 
to pay debt secured, if financially 
able, and thus release property from 
pledge.—Killoren v. Heman, 20 N. 
E.2d 946, 803 Mass. 93. 

Maintaining bill to s xo no ra to ploOgad 
property 

Administratrix of estate of intes¬ 
tate, whose securities were pledged 
as security for loans to another, 
may maintain bill to exonerate from 
lien of pledge such securities or 
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amount thereof not required to pay 
note for loan, made before intes 
tate's death, after applying beneficia¬ 
ry's collateral in satisfaction there¬ 
of; the right to exoneration In such 
case cannot be limited or curtailed 
because of loan made after intes¬ 
tate's death.—Killoren v. Hernan, su¬ 
pra. 

78. Tex.—Accidental Oil Mills v. 
Tomlinson, Civ.App., 8 S.W.2d 558, 
560, error refused, quoting Oor. 
pus Juris. 

24 C.J. p 52 notes 2'3'~28. 

Duty of person acting in different 
capacities to account see infra i 
832. 

Clreditor.sxsoator 

Decedent, in nominating creditor 
as executor, must be deemed to have 
contemplated nominee's compliance 
with well-known legal principles.— 
U. S. Nat. Bank A Trust Co. of 
Kenosha, Wis., v. Sullivan, C.C.A. 
Wis., 69 F.2d 412. 

aa Va.—Blakey v. Newby, 6 Munf. 

64, 20 Va. 64. 

24 C.J. p 62 note 24. 

Award of balaaos of estate shonld 
be made to adaUaistratorSi for dis¬ 
tribution, even though they were al¬ 
so sole heirs.—In re Holman's Es¬ 
tate, 156 A 608, 102 Pa.Super. 198. 

81. Tex.—Loden v. Burgess, Civ. 
App., 74 8.W.2d 804. 807, quot¬ 
ing Ckizpas Juris. 

24 aj. p 62 note 25. 
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ed trustee under a will he comes into possession as 
executor, and his election afterward to hold as trus¬ 
tee must be manifested by some plain and unequivo¬ 
cal act.** 

When the functions of the executor or adminis¬ 
trator as such have ceased, he holds whatever bal¬ 
ance there may be in his hands in his other capacity, 
whether as trustee, guardian, legatee, distributee, or 
otherwise.** However, there is authority that 
where two or more fiduciary functions coexist at 
the same time and no point of time is fixed in the 
testamentary intention at which one function should 
end and the other begin, the duty of the executor 
continues.*^ 


In case of the representative's misappropriation or 
default the loss should be sustained in what was 
then his true character.** 

§ 192. Rights of Creditors 

Creditors may resort to a court of equity to preeerve 
the estate when the personal representative falls to per¬ 
form his duty. y, 

Creditors may resort to a court of equity to pre¬ 
serve the property and assets of the estate and sub¬ 
ject the same to the payment of debts against it 
when the personal representative fails to perform 
his duty in the premises.** 


B. ENGAGING OB CONTINUING IN BUSINESS 


§ 193. General Rule 

An executor or administrator ordinarily may not en¬ 
gage In business with the funds of the estate, and If he 
does so he is chargeable with all losses incurred and 
profits made. 

Subject to certain limitations and exceptions dis¬ 


cussed infra §§ 194-197, as a general rule an execu¬ 
tor or administrator is not justified in placing or 
leaving assets in trade, for this is a hazardous use 
to permit of trust moneys and trading lies outside 
the scope of administrative functions.*^ This is 


at. Mo.—State ex rel. and to Use 
of Bremer v. Schulte, App.. 90 S. 
W.2d 1078. 

24 C.J. p 52 note 26. 

Executors as trustees see the C.J.S. 
title Trusts {§ 239-243, also 65 C. 
J. p 639 note 63 et seq. 

Mow chaag's shown 

(1) The change of property from 
the executor to himself as trqstee 
may be shown hy any authoritative 
and notorious act.—Springfield Nat. 
Bank of Springfield v. Couse, 192 N. 
E. 529, 288 Maas. 2d2—24 C.J. p 62 
note 26 [b]. 

(2) Settlement of account as pre¬ 
requisite to change of capacity from 
executor to trustee see Infra | 832. 

8S. 111.—Wylie v. Bushnell, 11% N. 

E. 618, 277 111. 484. 

Md.—Zimmerman v. Coblentz, 185 
A. 342, 170 Md. 468. 

24 C.J. p 52 note 27. 

Mooessity of formal order of trana- 
for 

(1) Where an executor-trustee has 
performed practically all of the du¬ 
ties incumbent on him as executor, 
no formal order of transfer from ex¬ 
ecutor to trustee is necessary to 
clothe him with all the powers and 
functions of a trustee.—BrlnkerholC 
V. Huntley, 223 IlLApp. 591. 

(2) It has also been held that, 
without an order of court, no mere 
voluntary act or purpose on the part 
of an executor-trustee can transfer 
the estate property from himself as 
executor to himself as trustee.—Wa¬ 
pello County Sav. Bank v. Keokuk 
Co)inty. 229 N.W., 721, 209 Iowa 1127. 


84. N.Y.—In re Watson's Estate, 5 
N.Y.S.2d 416. 168 Misc. 135. 

85. Cal.—In re Baxter's Estate, 99 
P.2d 276, 279, 15 Cal.2d 166, quot¬ 
ing Corpus Juris. 

Md.—^Zimmerman v. Coblentz, 185 A. 
342, 170 Md. 468. 

Mo.—State ex rel. and to Use of 
Bremer v. Schulte, App., 90 S.W. 
2d 1078. 

24 C.J. p 52 note 28. 

86. W.Va.—Buskirk Bros. v. Peck, 
•50 S.E, 432, 67 W.Va. 360. 

Allowance and payment of claims 
generally see infra i§ 367—481. 

Rights of action by creditors or oth¬ 
ers interested in estate see infra 
I 694. 

87. U.S.—Refling v. Burnet, C.C.A., 
47 F.2d 839. 861, quoting Ctorpus 
Juris. 

Ala.—Johnson Dry Goods Co. v, 
Drake, 121 So. 402, 219 Ala. 140. 

Cal.—In re King's Estate, 121 P.2d 
716—In re Burke's Estate, 244 P. 
340. 198 Cal. 163, 44 A.Li.R. 1841— 
In re Allen's Estate, 108 P.2d 973. 
42 Cal.App.2d 346—In re Ward's 
Estate. 15 P.2d 901, 127 Cal.App. 
347—Riedy v. Bidwell, 238 P. 995, 
70 Cal.App. 552. 

Conn.—State ex rel. Raskin v. Scha- 
chat, 180 A. '502, 120 Conn. 837— 
Hewitt V. Beattie, 138 A. 795, 106 
Conn. 602—Hall v. Meriden Trust 
& Safe Deposit Co., 130 A. 157, 
10*3 Conn. 226. 

Fla.—Conant v. Blount, 192 So. 481, 
141 Fla. 27. 

III.—Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 874 Ill. 248, mod¬ 
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ifying In re Nonnast's Estate, 21 
N.E.2d 796, 300 Ill.App. 537. 

Md.—Goldsborough v. De Witt, 189 
A. 226. 171 Md. 225 

Mich.-Marshall Field Jfc Co. v. Him- 
elstein, 235 N.W, 181, 253 Mich. 
355. 

Miss.—Crescent Furniture A Mat¬ 
tress Co. v. Morgan, l73 So. 290, 
178 Miss. 824. 

Mo.—Metzger v. Metzger, App., 153 
S.W.2d 118, 121, citing Corpus Jd- 
ris, and transferred, see, Sup., 145 
S.W.2d 880. 

Mont.—In re Jennings' Estate, 241 P. 
648, 652, 74 Mont. 449, citing Cor¬ 
pus Juris. 

N.Y.—Phllco Radio & Television Cor¬ 
poration of New York v. Damsky, 
294 N.Y.S. 776, 250 App.Div. 485 
—Helme v. Buckelew, ISl N.Y.S. 
104, 191 App.Div. 59. reversed on 
other grounds 128 N E. 216, 229 
N.Y. 363—In re Damsky’s Estate. 
23 N.Y.S.2d 897, 175 Misc. 460— 
In re Davison's Will, 17 N.Y.S.2d 
790, 173 Misc. '323—In re Damsky's 
Estate. 298 N.Y.S 937. 164 Misc. 
381—In re Bramer's Estate. 273 N. 
y.S. 790. 151 Misc. 786—In re Eb- 
bets' Estate. 267 N Y.S. 268. 149 
Misc. 260—In re Stulman's Will. 
263 N.Y.S. 197, 146 Misc. 861—In 
re Kahn's Estate, 261 N.Y.S. 28. 
140 Misc. 632—In re Robbins* Will, 
237 N.Y.S. 409. 136 Misc. 220—In 
re Glass’ Estate. 235 N.Y.S. 299. 
134 Misc. 291. 

Or.—In re Steeby's Estate, 20 P.2d 
1080, 1083, 143 Or. 501, citing Corw 
pus Juris —Shea v. Graves, 19 P. 
2d 406. 410. 142 Or. 503, ciUng 
Corpus Juris— Mul torpor Oo. v. 
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true even though the property is of such a charac¬ 
ter that it can be used to better advantage in that 
way.®* So great a breach of trust is it for the rep¬ 
resentative to engage in business with the funds of 
the estate that the law charges him with all the 
losses thereby incurred without on the other hand 
allowing him to receive the benefit of any profits 


which he may make, the rule being that the persons 
beneficially interested in the estate may either hold 
the representative liable for the amount so used with 
interest, or at their election take all the profits 
which the representative has made by such unau¬ 
thorized use of the funds of the estate.*® This rule 
has been carried out to the extent of holding execu- 


Reed, 260 P. 20'3p 122 Or. 605, 55 

A.L.R. 604. 

Pa.—In re Naale'e Satate, 1*56 A. 

309, 305 Pa. 36—In re letocin'e Es¬ 
tate, 190 A. 382, 126 Pa.Super. 158. 
S.C.—Carolina Life Ins. Co. v. Ar- 

rowsmith, 176 S.E. 728. 174 S.C. 

161. 

W.Va.—Thurmond v. Guyan Valley 

Coal Co., 102 S.E. 221, 85 W.Va. 

501. 

Wls.—In re Onstad's Estate. 271 N. 

W. 652, 224 Wis. 332, 109 A.L..R. 

630. 

24 C.J. p 55 note 48. 

Braaoh of tmst 

Administratrix committed serious 
breach of trust by the continuance 
of decedent's business.—In re Tietje, 
D.C.N.Y., 263 P. 917. 

Tliat sheriff was la possession of 
testator's business at time of testa¬ 
tor's death should have been warn-^ 
Ing to creditors against permitting 
executrix to continue business for 
nearly year after testator's death, 
creditors' remedy being by removal 
or restraining order.—In re Selgrlst’s 
Estate, 262 N.T.S. 629, 146 Mlsc. 236. 

Bnty to liquidate 

(1) Executor should Insist that 
testator's business be sold or liq¬ 
uidated as soon as reasonably possi¬ 
ble after testator's death.—In re 
Kinreich’s Estate, 244 N.Y.S. 357, 137 
Misc. 735. 

(2) However, where testator ac¬ 
quired interest in corporation en¬ 
gaged In marketing equity in realty 
and partnership engaged in mar¬ 
keting mortgages, and became per¬ 
sonally liable on indorsement on 
notes of such concerns, testator died, 
and depression resulted in failure of 
such concerns and revealed for first 
time the irresponsibility of others 
Interested therein, executor was not 
liable to estate for failure to bring 
about liquidation and enforce contri¬ 
bution before depression.—In re 
Strasenburgh's Estate, 300 N.Y.S. 
1016, 164 Misc. 445. 

What oongtitaitM doing business 

(1) Mere execution of trust by ex¬ 
ecutor in ordinary way of gathering 
In. administering upon, and distribut¬ 
ing assets does not constitute do¬ 
ing of business.—^Ames v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
•49 F.2d 863. 

(2) Executors' agreement for ex¬ 
tension of time for payment of mort¬ 
gage belonging in part te estate did 


not require authorization of court of 
probate as "continuance of existing 
business of testator."—In re Marks' 
Estate, 16*3 A. 600. 116 Conn. 58. 

38. La.—Sparrow's Succession, 2 So. 

501, 39 La.Ann. 696. 

24 C.J. p *56 note 49. 

89. Alaska.—National Surety Co. v. 

Matheson's Estate. 7 Alaska 582. 
Cal.—In re Burke's Estate, 244 P. 
340, 198 Cal. 163, 44 A.L.R. 1341— 
Riedy v. Bidwell. 233 P. 995, 70 
Cal.App. 552. 

Idaho.—Schneeberger v. Frazer. 213 | 
P. 668. 36 Idaho 737. 

Misa—Crescent Furniture 4tc Mat¬ 
tress Co. V. Morgan, 173 So. 290, 
178 Miss. 524. 

Mo.—Metzger v. Metzger. App., 153 
S.W.2d IfS, 121, citing Corpus Jn- 
rlSf and transferred, see. Sup., 145 
S.W.2d 380. 

Mont.—In re Astibla's Estate, 46 P. 
2d 712, 100 Mont. 224—In re Jen¬ 
nings' Estate, 241 P. 648, 652. 74 
Mont. 449. citing Corpus Juris. 
N.J.—Kick V. McCauley, 178 A. 637, 

118 N.J.Eq. 252. 

N.Y.—In re Kinreich's Estate, 244 N. 

Y.S. 357, 1*37 Misc. 735. 

Or.—Shea v. Graves. 19 P.2d 406, 
410, 142 Or. 503, citing Corpus Jh- 
ris— Shafford v. Reed, 247 P. 324, 

119 Or. 90. 

Pa,—In re Nagle's Estate, 156 A. 309, 
305 Pa. 36. 

24 C.J. p 56 note 50. 

Blootion by heirs 

When an executor continues the 
testator's business without author¬ 
ity, the heirs may elect to take the 
profits, if any, or they may insist on 
a return of the capital and interest. 
N.M.—In re McMillan's Estate, 33 P. 
2d 369. 374, 38 N.M. 347, citing 
Corpus Juris. 

Or.—In re Steeby's Estate, 20 P.2d 
1080, 1083, 14'3 Or. 501, citing Cor. 
pus Juris. 

24 C.J. p 56 note 60 [e]. 

aregloet of bustuesB 

(1) Executor continuing deceased's 
furnished room business was charge¬ 
able with result of his neglect there¬ 
of.—In re Rodgers' Estate, 264 N.Y. 
S. 624, 147 Misc. 344. 

(2) Where executor neglected du¬ 
ties in maintaining testatrix* fur¬ 
nished room business, but ontlre 
property was finally leased to some 
one in like business, executor was 
chargeable with difference between 
rent fixed by such lease and net op¬ 
erating profits for preceding 'ymir, 
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but entitled to credit for nonhouse¬ 
keeping expenses, and was not 
chargeable with testatrix* weekly 
earnings' in such business.—In re 
Rodgers* Estate, supra. 

(3) Tentative rental surcharge 
made against accounts of executor 
charged with neglect of duty was 
solely for benefit of general legatees, 
not for benefit of residuary legatees 
who participated in, and were bene¬ 
ficiaries of, executor's alleged non¬ 
feasance and misfeasance, or for 
benefit of their mortgagee.—In re 
Rodgers* Estate, supra. 

Debts of estate at tlzae of death 

Executrix, continuing testator's 
business without authority, resulting 
in losing practically all assets of 
estate, was surchargeable with valid 
debts of estate at time of testator's 
death.—In re Seigrist's Estate, 262 
N.Y.S. 629, 146 Misc. 236. 

Mook control of corporation 

Where deceased's complete stock 
control of corporation passed to ex¬ 
ecutor, executor's possession of right 
to receive dividends, to vote, and to 
receive all of net assets of corpora¬ 
tion on dissolution after payment of 
I obligations of corporation was fidu¬ 
ciary, and he was answerable to 
creditors of corporation and dlstribu* 
tees of estate for his conduct in re¬ 
spect to corporation.—In re Steln- 
I berg's Estate, 274 N.Y.S. 914, 153 
I Misc. 339. 

Authorised deduotlons 

[ (1) Where administratrix under¬ 

took to carry on business of deceased 
on her own initiative, payments made 
out of gross receipts for rent due 
landlord and water rent, both of 
which were due at death of tenant, 
and refund of insurance premiums 
would be credited against apparent 
loss from the business.—In re Mc- 
Clatchey's Estate, 11 N.Y.S.2d 266, 
170 Misc. 696. 

(2) Administratrix was not enti¬ 
tled to credit for portion of license 
fee where it was not shown that any 
license fee had been prepaid for a 
period which extended beyond date 
of sale.—In re McClatchey's Estate, 
supra. 

(3) Balance remaining after au¬ 
thorized deductions was surcharged 
to administratrix for purpose of 
computing amount payable to ob¬ 
jecting creditor, which amount was 
required to be paid by administra-* 
trlx out of her own resources and 
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tors who carried on the business of testator, and, 
without an order of court, sold goods on time with¬ 
out security, responsible for a loss therefrom, al¬ 
though the total profits from* their sales exceeded 
the losses on such unsecured debts.^^ Beneficiaries 
under a will are also entitled to offset their claim to 
a fair rental value of premises connected with a 
business continued by the executor without authori¬ 
ty against payments made by him for the benefit of 
the estate by continuing the business.®^ 

The accountability of the representative with re¬ 
spect to profits extends only to the actual net profits 
made during the period in which he carried on the 
business,®^ and it has been held that in estimating 
the net profits only profits resulting from the em¬ 
ployment of testator’s estate should be considered, 
making allowance for the business skill and credit 
of the executor in conducting the business.®® How¬ 
ever, since the representative cannot deal with the 
property to his own advantage, he is not entitled to 
a salary for his own services to be deducted from 
the gross receipts;®^ and one who pays to himself 
an excessive salary and bonuses is liable to account 
to the distributees of the estate.®® 


speculative accounts of decedent should be set¬ 
tled by the personal representative within a reason¬ 
able time,®® and the representative is not excused 
from liability by the fact that he acted in good faith 
and with ordinary prudence in carrying the ac¬ 
count.®^ 

§ 194. Limitations of Rule 

V 

Th* general rule that an executor or adminletrator 
hae no authority to continue the operation of the de¬ 
cedent’s business Is subject to some limitations, as where 
such operation Is necessary for the protection of the es¬ 
tate or Is authorized by statute or order of the court. 

Good discretion may require some latitude in clos¬ 
ing out decedent’s business, and this a probate court 
will duly consider when passing on the representa¬ 
tive’s accounts.®® Statutes sometimes authorize an 
executor or administrator to carry on the business 
if it is not necessary that it should be sold at once 
for the payment of debts,®® although under such 
statutes the personal representative acts at his peril 
if he continues the business without authority from 
the court.^ The personal representative may be 
justified in continuing the business so far as is nec¬ 
essary for the purpose of winding up the same and 
converting the assets into money® or carrying out 


not out of estate assets.—In re Mc- 
Clatchey's Estate, supra. 

90. Ill.—Peterman v, U. S. Rubber 
Co., 77 N.E. 1108, 221 Ill. 581, mod¬ 
ifying 119 IlLApp. 610. 

91. K.J.—Gilligan v. Daly, 80 A. 994, 
79 N.J.Eq. 36. 

92. NY.—Matter of Peck. 80 N Y 

8. 76, 79 App.Div. 296, affirmed 69 
N.E. 1129. 177 N.Y. 638-—In re 

Suess. 75 N.Y.S. 938. 37 Misc. 459. 

24 C.J. p 56 note 53. 
azpcnsM 

Where a decedent’s personal repre¬ 
sentative is surcharged with the in¬ 
come derived from the operation of 
a business, he is entitled to credit 
for the expenses thereof.—In re De- 
siderio's Estate, '35 Pa.Dist. & Co. 
450. 

93. N.J.—Gilligan v. Daly, 80 A. 
994, 79 N.J.Eq. 36. 

IHL N.Y.—Matter of Peck, 80 N.Y. 
S. 76. 79 App.Div. 296, affirmed 69 
N.E. 1129, 177 N.Y. 538—In re 

Kahn's Estate. 251 N.Y.S. 23, 140 

Mlge. 538. 

99. D.C.—Bramhall v. Brosnan, 5 
F.2d 270, 65 App.D.C. 309. 

“In administering estates of dece¬ 
dents, operation of a mercantile busi¬ 
ness should not be made alluring to 
the administrator by the allowance 
of salaries or exorbitant commis¬ 
sions.**—Crescent Furniture & Mat¬ 
tress Co. v. Morgan, 173 So. 290, 178 
Miss. 884. 

96. Conn.—Matthews v. Sheehan, 57 


A. 694, 76 Conn. 654, lOO Am.S.R. 
1017. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

24 C.J. p 57 note 56. 

97. Conn,—Matthews v. Sheehan, 57 
A. 694, 76 Conn. 654, 100 Am.S.R. 
1017. 

98. N.Y.—In re Leserman’s Estate, 
260 N.Y.S. 188, 145 Misc. 387. 

Or.—In re Steeby’s Estate, 20 P.2d 
1080, 1083, 143 Or. ’601, citing Oor- 
pas Juris —Shea v. Graves, 19 P. 
2d 406, 410, 142 Or. 503, citing 
Corpus Juris. 

Pa.—See RKO Radio Pictures, Inc. 
V. Meeker, 18 Lehigh Co.L.J. 358, 
10 Som.Leg.J. 1. 

Wash.—In re Elvigen’s Estate, 71 P. 
2d 672, 675, 191 Wash. 614, citing 
Corpus Juris. 

24 C.J. p 57 note 58. 

Managemeut of oorporato roalty 
Executors of estate holding all 
stock of corporation properly ar¬ 
ranged for management of its realty 
and collection of rent due it, but ex¬ 
ecutors* aggregate expenditure there¬ 
for, including executrix* compensa¬ 
tion for such services, should not 
exceed statutory percentage of rents 
collected.—In re Schlesinger’s Es¬ 
tate, 256 N.Y.S. 681. 143 Misc. 275. 
BUburssmsut IMO. r sa s omabls 
N.Y.—In re Schleslnger’s Estate, su¬ 
pra. 

▲ots of omployoo 

(1) Intestate’s son, managing his 
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store after intestate’s death in ac¬ 
cordance with intestate’s parol wish 
and agreement of heirs, was merely 
agent of intestate’s administratrix, 
who was bound by his acts within 
apparent scope of his authority.—In 
re Ennis* Estate, 165 P. 119, 96 Wash. 
352. 

<2) Administrator’s non-negligent 
appointment of intestate’s son as 
manager of intestate’s tailoring es¬ 
tablishment did not make administra¬ 
tor liable for son’s mismanagement. 
—Dallas Tailors' Supply Co. v. Goen, 
Tex.Civ.App.. 25 S.W.2d 224, error 
refused. 

Proforrlug ozodltors lu conduct of 
ImolnoM 

Administratrix continuing busi¬ 
ness of intestate after hi.s death 
could not conduct it so as to prefer 
any of intestate’s general creditors. 
—Horton v. Eagle Indemnity Ins. 
Co.. 171 A. 322, 86 N.H. 472. 

99. Idaho.—In re Fleshman’s Es¬ 
tate. 5 P.2d 727. 728, 51 Idaho 312, 
citing Oorpni Juris. 

24 C J. P 57 note 59. 

‘*OurrsBt year*’ during which, by 
statute, executor may continue tes¬ 
tator’s business refers to calendar 
year and not to arbitrary business 
year.—Clark v Tenne^^see Chemical 
Co.. 145 S.E. 73. 167 Ga. 243. 

1. Tex.—Scott V. Taylor, Civ.App., 
294 S.W. 227. 

2. Or.—In re Steeby’s Estate, 20 P. 
2d 1080, 1088, 148 Or. 601, olting 
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eiftisting contracts of decedent,* or when necessary 
for the preservation of the estate,^ and the law does 
not contemplate that he should sacrifice the interests 
of the estate in order to bring it to a close.* An 
administrator is not chargeable with a loss incurred 
during his operation of decedent’s business where a 
greater loss would have resulted from closing it.* 
In agricultural states a temporary management of 
a plantation by the personal representative of the 
deceased owner, under judicial supervision for the 
benefit of all concerned, is sometimes permitted,^ 
in order that crops commenced by decedent may be 
completed for the benefit of the estate ;* and a per¬ 
sonal representative who finds a commodity on hand 
may lawfully, acting in good faith, put it in a con¬ 
dition in which it is usual to sell it, or in which un¬ 
der the circumstances it can best be sold.* 

The general rule is also subject to some limita¬ 
tions where the executor is the residuary legatee^® 
or the business has been specifically bequeathed to 
him;^^ and the consent of all persons interested 
may authorize the personal representative to carry 


on the business in good faith so as fairly to be al<^ 
lowed for all assets so consumed,^* but the burden 
lies on the personal representative to show such con¬ 
sent on a full understanding of all the circumstanc- 
esM 

A statute authorizing any person interested in an 
estate to obtain an order of the court controlling the 
action of the personal representative carrying on a 
business belonging to the estate imposes a duty on 
such person to apply for an order.^^ 

Unlawful business. An administrator carrying on 
an unlawful business of decedent is not chargeable 
with fees received therefrom.^* 

Authority from court. It has been held that the 
court of probate jurisdiction has no inherent author¬ 
ity to order the personal representative to continue 
decedent’s business.^* However, it is sometimes 
provided by statute that the probate court may au¬ 
thorize the personal representative, when good cause 
therefor is shown, to carry on such business for a 
limited time,!^ and statutes giving the court com- 


Ooipns SmAm —Shea v. Oravea, 19 
P.2d 406, 410. 142 Or. 603. citing 

Ctozpu Jnilfl. 

Tex.—^Accidental Oil Mills v. Tom¬ 
linson. Civ.App.. 8 S.W.2d 668, er¬ 
ror refused. 

24 C.J. p 87 note 60. 

S. Or.—In re Steeby's Estate. 20 P. 
2d 1080, 1088, 143 Or. 601, citing 
Ckixpus Juris—Shea v. Graves, 19 
P.2d 406, 410, 142 Or. 503, citing 
Ctozpus Juris. 

24 C.J. p 67 note 61. 

Duty to complete contracts of dece¬ 
dent see supra f 189. 

4. CaL—In re King's Estate, 121 P. 
2d 716. 

ULaWUtj for expenses Inourred 

(1) Although an administrator Is 
required by statute to obtain speolflc 
authority to carry on the business 
of a decedent, if the administrator 
acts in good faith and as a cautious 
and prudent man would act under 
similar circumstances, he will not 
be held personally liable for expens¬ 
es incurred by management under¬ 
taken without prior specific author¬ 
ity, although his operations prove 
to be a detriment to the estate.—In 
re Maddalena's Estate, 108 P.2d 17, 
42 Cal.App.2d 12. 

(2> Liability for debts when con¬ 
tinuance of business unauthorized 
generally see infra | 196 b. 

g. Op.—-I n re Bethels* Estate. 226 P. 
427. Ill Or. 178. 

9m Mass;—Gladstone v. Bank of 
Commerce A Trust Co.. 188 K.E. 
262. 281 MASS. 177. 

7* Mont^In re Jennings* Estate. 


241 P. 648. 651, 74 Mont. 449. cit¬ 
ing Ooxpus Juris. 

S.C.—Glenn v. Worthy. 168 S.E. 70*5, 
169 S.C. 26‘3. 

24 CJ. p 67 note 63. 

Jbimltatlon on power of court 

The ordinary has no authority to 
authorize an administrator to incur 
an indebtedness on account of the 
estate which he represents for the 
operation of a farm belonging to the 
estate beyond the calendar year in 
which the administrator qualified; 
and the statute giving an administra¬ 
tor authority to make an advance to 
a minor heir out of the assets of the 
estate could not be relied on as au¬ 
thorizing the incurring of such an 
indebtedness.—Harris v. O'Quinn, Gcl 
A pp., 17 S.E.2d 768. 

Advauceneuts to psoduee crop hbld 
propedy allowed 

Ga.—Evans v. Carroll, 144 S.E. 912, 
167 Ga. 68. 

8 . Mont.—In re Jennings' Estate. 
241 P. 148, 151, 74 Mont. 449. cit¬ 
ing Oezpus Juris. 

24 C.J. p 57 note 68. 

9m Cal.—In re Fernandez, 61 P. 851, 
119 Cal. 579. 

24 C.J. p 58 note 64. 
lOi N.T.—In re Mullon, 39 N.B. 821, 
145 N.Y. 98, affirming 26 N.Y.S. 
683, 74 Hun 358. 

Wash.—In re Ennis, 166 P. 119, 96 
Wash. 352. 

24 C.J. p 68 note 6'6. 

11 . N.Y.—Matter of Van Houten. 46 
N.Y.S. 190, 18 App.Dlv. 801. 

I 24 C.J. p 68 note 66. 

ISL Fla.—Conant v. ISlouat, 192 So. 
481, 141 Fla. 27. 
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Mo.—Harms v. Pohlmann, 297 S.W. 

138, 222 Mo.App. 276. 

N.Y.—Phllco Radio & Television Cor¬ 
poration of New York v. Damsky, 
294 N.Y.S. 776, 250 App.Dlv. 486. 

Or.—In re Steeby's Estate, 20 P.2d 
1080, 143 Or. 501—-ShafTord v. Reed:, 
247 P. 324, 119 Or. 90. 

24 C.J. p 58 note 67. 

OoBseat or estoppel 
U.S.—Augustus V. New Amsterdam 
Casualty Co. of Baltimore, C.C.A. 
Ill., 100 F.2d 681, certiorari de¬ 
nied 59 8.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1614. 

CtoBsent may be Implied from eoa- 
duot 

Wis.—In re Onstad’s Estate, 271 N. 
W. 652, 224 Wia 8>32, 109 A.L.R. 
630. 

18. N.Y.—In re Kinreich’s Estate, 
244 N.Y.S. 367, 137 Mlsc. 736. 
JMdeuoe lasuflloleat to show oonsent 
Vt.—Skelley v. Skelley, 92 A. 234, 
88 Vt. 254. 

Wis.—In re Onstad's Estate, 271 N. 
W. 6'62, 224 Wis. 332, 109 A.L.R. 
630. 

14. Tex.—Scott V. Taylor, Civ.App., 
294 S.W. 227. 

15. Mass.—Gouy Shong v. Chew 
Shee. 160 N.E. 225, 254 Maes. 866. 

18, S.C.—Glenn v. Worthy, 168 S. 

E. 705. 169 S.C. 263. 

24 C.J. p 68 note 68. 

17« Conn.—State ex rel. Raskin v. 
Schachat, 180 A. 602, 120 Conn. 
337—Hewitt v. Beattie, 1*88 A. 795, 
106 Conn. 602. 

Mass.—^Mooers v. Greene, 174 N.B.. 

340, 274 Mass. 243. 

24 C.J. p 68 note 69. 
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plete authc»rity in the settlament of estates have been 
held to confer jurisdiction to direct the continu¬ 
ance of the business of decedent pending adminis¬ 
tration proceedings.!® 

As incidental to authority from the court, a per¬ 
sonal representative may employ the ordinary means 
which are necessary and proper to effectuate the ex¬ 
press power,!® but he has no authority to keep up 
the family establishment and support the family at 
the expense of the estate.®® An order made on the 
consent of all the heirs authorizing the administra¬ 
tor to sell a stock of goods at private sale does not 


authorize the continuance of decedent’s business to 
the extent of replenishing the stock of goods on 
hand.*! 

§ 195. — Testamentary Directions 

When authorized by the will the executor may carry 
on the deeedent’e buelneee and If he acts In good faith 
and with ordinary prudence he Is not accountable for 

loeaee. 

t 

Where authority to carry on decedent’s business 
is plainly*® conferred on an executor by the will, he 
may lawfully exercise the power so conferred,®® but 


Vuzpoee of atatnte is largely to 
add to the asaets of the estate, di¬ 
rectly or indirectly, through opera¬ 
tion of business, and to permit busi¬ 
ness of a decedent to be continued 
under direction of *the court, for 
such benefits as might accrue to all 
concerned, thereby relieving admin¬ 
istrator of personal liability there¬ 
for, but not to give to those advanc¬ 
ing credit on the business a prefer¬ 
ence over other creditors who may 
have contributed to assets in hands 
of administrator.—In re Allen’s Es¬ 
tate. 108 P.2d 973. 42 Cal.App.2d 346. 

J^sdiotloa 

District court has Jurisdiction of 
administratrix’ application for au¬ 
thority to continue business under 
lease to deceased, and lessor procur¬ 
ing denial of administratrix* appli¬ 
cation for authority to continue busi¬ 
ness cannot deny court’s Jurisdiction 
or assert that order was discretion¬ 
ary.—In re Grooms' Estate, 216 N. 
W. 78. 204 Iowa 746. 

Dispenslag with sgulty prooeedlng 
by bsnsflolazy 

Statute affords plain, complete, and 
adequate means by which curator 
appointed by county Judge may ap¬ 
ply to circuit court for authority to 
conduct going business of deceased, 
so that resort to equity by bene¬ 
ficiary of estate was unnecessary.— 
Anderson v. Spencer. 149 So. 638, 
111 Fla. 760. 

ITotlos of appUoatloa 

(1) Order granting executor’s ap¬ 
plication to continue testatrix’ busi¬ 
ness was unauthorized, where man¬ 
ner in which notice of application 
should be given to persons Interest¬ 
ed in estate was not ordered by 
court.—In re Ward’s Estate, 15 P.2d 
901, 127 CaLApp. 347. 

(2) Order directing administratrix 
to continue decedent’s private bank¬ 
ing business was not void because 
made without notice to creditors.— 
In re Harsh's Estate, 218 N.W. 687, 
207 Iowa 84. 

JMoraslmatloa of validity of order 

Validity of order directing admin¬ 
istratrix to continue decedent’s busi¬ 
ness must be determined in view of 


business as it appeared from appar¬ 
ently complete records.—In re 
Harsh’s Estate. 218 N.W. 537, 207 
Iowa 84. 

Xiliiiitatloa as to scope of baslness 

Order directing administratrix to 
continue decedent’s private banking 
business was not void because not 
limiting continuance to winding up 
of decedent’s affairs.—In re Harsh's 
Estate. 218 N.W. >537. 207 Iowa >84. 
Order made dazing psndenoy of eqai* 
ty salt for aoeoanting 
Order continuing operation by ex¬ 
ecutors of deceased’s business during 
pendency of equity cause for ac¬ 
counting and receivership was not 
error, where executors were making 
monthly reports to Judge, gave bond, 
and successfully handled business.— 
Wingate v. Mach, 157 So. 421, 117 
Fla. 104. 

Order contrary to testator's Intention 

Where to follow terms of will by 
not operating farm beyond certain 
period would result in permanent 
Impairment and partial destruction 
of estate, court could authorize ex¬ 
ecutor or trustee to operate farm 
for another year.—Low v. First Nat. 
Bank & Trust Co. of Vicksburg, 138 
So. 686. 162 Miss. 53, 80 A.L.R. 112. 
Zdability of exeentors for loss 
Where will gave executors power 
to sell land, but authorized demise 
thereof until sale, executors could 
not be surcharged with the apparent 
loss resulting from farming opera¬ 
tion where they acted reasonably, in 
good faith, according to best Judg¬ 
ment. and under court's authorization 
in operating farm, while endeavor¬ 
ing to make sale at satisfactory 
price.—Goldsborough v. De Witt. 189 
A. 226, 171 Md. 225. 
la Wis.—Laabs v. City of Milwau¬ 
kee. 294 N.W. 1, 236 Wis. 192, re¬ 
hearing denied 294 N.W. 814 236 
Wis. 192. 

Wyo.—In re Austin's Estate, 261 P. 
1'30, 87 Wyo. 318. 

la Ala.—Hinson v, Williamson, 74 
Ala. 180. 

24 C.J. p 58 note 70. 

Claim niidsr void osdsr 
Order allowing executrix to con- 
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tinue testator's business and allow¬ 
ing her one hundred fifty dollars per 
month as for bookkeeping is void, 
where statute authorizing such ex¬ 
penditures was not effective until 
after issuance of order, and execu¬ 
trix* claim was properly disallowed, 
where, during period executrix con¬ 
ducted business, allowance amounted 
to one thousand one hundred seven¬ 
ty-five dollars, and profits were only 
fifty-seven dollars, executrix did not. 
in fact, act as bookkeeper, and there 
were substantial claims against es¬ 
tate on which nothing had been paid. 
—In re Larzelere’s Estate. 41 P.2d 
362. 4 Cal.App.2d 488. 

90. Ala.—Hinson v. Williamson. 74 
Ala. 180. 

91. Wash.—In re Ennis, 165 P. 119, 
96 Wash. 352. 

99. N.Y.—In re Gorra’s Will, 236 N. 

T. S. 709, 135 Misc. 93—Gould v. 
Gould. 213 N.T.S. 286, 126 Mlsc. 
54. 

24 C.J. p 58 note 73, p *59 note 74. 
Will held not to grant authority 
Ga.—Clark v. Tennessee Chemical 
Co.. 145 S.E. 73. 167 Ga. 248. 

24 C.J. p 58 note 73 [a], [b]. 

93. U.S.—Holt V. Daniel Sons & 

Palmer Co., C.C.A.Ga., 8 F.2d 700, 
certiorari denied 46 S.Ct. 208, 270 

U. S. 642, 70 L.Ed. 776. 

Cal.—In re King's Estate, 121 P.2d 
716—In re Guglielmi's Estate. 31 
P.2d 1078, 138 Cal.App. 80—In re 
Ward’s EsUte. 15 P.2d 901. 904, 
127 Cal.App. 347, citing Corpus Ju¬ 
ris. 

Conn.—State ex rel. Haskin v. Scha- 
chat, 180 A. '602, 120 Conn. *337— 
Hewitt V. Beattie, 138 A. 795, 799, 
106 Conn. 602, citing Corpus Juris. 
Fla.—Conant v. Blount. 192 So. 481, 
141 Fla. 27. 

Ga.—Clark v. Tennessee Chemical 
Co.. 145 S.E. 73. 75, 167 Ga. 24*8. 
citing Corpus Juris. 

Idaho.—In re Fleshman's Estate, 5 
P.2d 727, 728. 51 Idaho 312, citing 
Corpus Juris. 

N.Y.—In re Maas* Will, 12 N.Y.S.2d 
159, 267 App.Div. 134—Philco Ra¬ 
dio & Television Corporation of 
New York v. Damsky, 294 N.Y.S. 
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such authority is subject to strict construction,24 
and the executor will limited to the precise terms 
of the testamentary authorization,26 the burden be¬ 
ing on the one exercising the power to demonstrate 
that his acts are within the terms of the will.24 An 
executor who has carried on a testator’s business in 
obedience to the direction of the will, and has act¬ 
ed in good faith and with ordinary prudence in con^ 
ducting the same, is not accountable for losses,^? 


but if losses are sustained! through his fault, negli¬ 
gence, or imprudence, he is liable therefon^s 

Where the executor is empowered by the terms 
of the will to carry on the testator's business, the 
business is to be conducted in the usual manner un¬ 
less otherwise directed or limited,22 and in the ab¬ 
sence of directions in the will the power is limited 
to using funds invested in the business at the time 
of the testator’s death. 20 Creditors not consenting 


77S, 1^60 APP.D1V. In re Doel- 

aer’fl Estate. 299 N.T.S. *565. 164 
Misc. 690, reversed on other 
grounds 4 N.Y.S.2d 334, 254 App. 
Dlv. 178, affirmed In re Doelger's 
Will, 18 N.E.2d 42, 279 N.Y. 646— 
In re Gorra's Will. 236 N.Y.S. 709, 
135 Misc. 93. 

Pa,—In re Sulser's Estate, 185 A. 
793, 323 Pa. 1. 

Wis.—^In re Onstad's Estate, 271 N. 
W. 652, 224 Wis. 3*32. 109 A.L.R. 
S30. 

24 C.J. p 59 note 75. 

Umetloa to inoozporato hnalaoss 

Where will directed executors to 
incorporate testator's business and 
distribute the stock to beneficiaries 
in specified manner, the death of a^ 
beneficiary before the incorporation; 
of the business did not preclude ex¬ 
ecutors from proceeding with the 
corporation. However, under a testa¬ 
mentary provision that It was testa¬ 
tor's desire that his business be car¬ 
ried on, "but in such way if possible 
as will not interfere with the imme¬ 
diate settlement of my estate," di¬ 
recting executors to incorporate the 
business, and authorizing them in 
case it should become impracticable 
for any reason to form such cor¬ 
poration to make any other arrange¬ 
ment they may think best, the ex¬ 
ecutors could not for a period of 
two years delay the Incorporation of 
the business in the expectation that 
the federal Excess Profits Tax Law 
would be repealed or changed, and 
the tax thereby avoided, but exhaust¬ 
ed the powers conferred on them by 
continuing the business during such 
period as a partnership, since such 
delay interfered with the "immediate 
settlement" of the estate, in violation 
of the will.—In re Scott's Estate, 124 
A. 270. 280 Pa. 9. 

Mb N'.y.—In re Davison’s Will, 17 
N.Y.S.2d 790, 173 Misc. 323. 
Bastio«lav wills ooastmed 

<1) To authorize executors to dis¬ 
pose of stock in corporations before 
death of life tenant specified in will 
as period for ^liquidating business 
and to require them to sell at the 
most favorable terms obtainable if 
they deemed such course for best 
interests of estate, regardless of 
whether shares were demonstrated 
to be wasting asset, but not to com¬ 
pel them to kive testator's son pref¬ 


erential right, to purchase.—In re 
Stulman's Will, 263 N.Y.S. 197, 146 
Misc. 861. 

(2) To authorise sale for part cash 
and part credit secured by mort¬ 
gage.—Southwick V. Jones, 60 P.2d 
774, 177 Okl. 409. 

(3) Not to authorize interference 
with the officers and directors of 
the corporations in which testator 
was a majority stockholder, or the 
entering on the conduct of any oth¬ 
er business than that owned and 
conducted by testator individually 
at the time of his death.—In re Koh¬ 
ler. 132 N.E. 114, 231 N.Y. 853, re¬ 
versing In re Kohler's Will,, 183 N. 
Y.S. 550. 193 App.Div. 8. 

(4) Not to bind executors by di¬ 
rection that a named person be re¬ 
tained and employed at a stated sal¬ 
ary.—Hughes V. Hiscox, 1-81 N.Y.S. 
>395, 110 Misc. 141. 

(5) Not to intend that farm prop¬ 
erty should be operated by executor 
or trustee beyond year following tes¬ 
tator’s death.—Low v. First Nat. 
Bank 4k Trust Co. of Vicksburg, 138 
So. 586. 162 Miss. 53, 80 A.L.R. 112. 

(6) Not to require accumulated 
and undivided profits to remain in 
the business.—Dean v. Dean, 11 N. 
W. 239, 54 Wis. 23. 

8S. N.Y.—In re Davison's Will, 17 
N.Y.S.2d 790, 173 Misc. 323. 

24 C.J. p 59 note 75 [cj. 
aSw N.Y.—In re Stulman's Will, 263 
N.Y.S. 197, 146 Misc. 861. 

27. U.S.—Holt V. Daniel Sons & 
Palmer Co.. C.C.A.Ga., 8 F.2d 700, 
certiorari denied 46 S.Ct 208. 270 
U.S. 642. 70 L.Ed. 776. 

Ark.—Clifford v, McAlesler Fuel Co.. 

240 S.W. 722, 153 Ark. 276. 

Cal.—In re Gugllelml's Estate, 81 P. 
2d 1078, 138 Cal.App. 80—In re 
Ward's Estate, 15 P.2d 901, 127 
Cal.App. 347. 

Fla.—Conant v. Blount, 192 So. 461, 
141 Fla. 27—First Trust & Sav¬ 
ings Bank v. Henderson, 136 So. 
'370, 101 Fla, 1437. 

Ga.—Central Hanover Bank A Trust 
Co. V. Wheeler, 173 S.E. 431, 178 
Ga. 498—Clark v. Tennessee Chem¬ 
ical Co., 145 S.E. 73, 75, 167 Ga. 
248, citing Ck>zpns Juris. 

N.Y.—In re Farrell's Estate, 272 N. 
Y.S. 852, 162 Misc. 118—In re Rob¬ 
bins* Will, 287 N.Y.S. 409, 186 
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Misc. 220—In re Gorra's Will. 236 
N.Y.S. 709. 135 Misc. 93. 

Wis.—In re Onstad’s Estate. 271 N. 
W. 652, 224 Wis. 332. 109 A.L.R. 
630. 

24 C.J. p 69 note 77. 

Brrors of judgment 
An executrix, who under the will 
was authorized to continue testator's 
business as long as it was deemed 
for the best interests of the estate, 
was accountable only for good faith 
in the exercise of the discretion 
vested in her. and was not responsi¬ 
ble for errors of Judgment.—In re 
Friedlander, 178 N.Y.S. 60, 189 App. 
Div. 90. 

88. N.Y.—In re Doelger’s Estate. 
299 N.Y.S. >565. 164 Misc. 590. re¬ 
versed on other grounds 4 N.Y.g. 
2d 334. 254 App.Div. ]78. affirmed 
In re Doelger’s Will. 18 N.E.2d 42, 
279 N.Y. 646—In re Stulman’s Will, 
263 N.Y.S. 197, 146 Misc. 861. 

Wis.—In re Onstad’s Estate. 271 N. 
W. 652, 224 Wis. 332. 109 A.L.R. 
630. 

88. N.Y.—In re Gorra's Will, 236 N. 

Y.S. 709, 135 Misc. 93. 

JPledgo of stock to carry on buslnoss 
Tenn.—Brown v. Aydlett, 12 Tenn. 
App. 56'8. 

30. N.Y.—In re Kohler’s Will. 183 

N.Y.S. 650, 193 App.Div. 8, re¬ 

versed on other grounds 132 N.E. 
114, 231 N.Y. 353. 

Tenn.—Brown v. Aydlett, 12 Tenn. 
App. 568. 

Tex.—Hake v. Dll worth, Civ. App.. 96 
S.W.2d 121, 124, citing Corpus Ju. 
rls, error dismissed—^Accidental 
Oil Mills v. Tomlinson, Clv.App., 
8 S.W.2d 558, 660, quoting Corpus 
Juris, error refused. 

24 C.J. p 61 note 86. 

Liability of general assets of estate 
for debts contracted in carrying on 
business see infra 5 196. 

▲ooouats Mosivahla 

(1) Fund which executor may em¬ 
ploy in continuing testator's busi¬ 
ness as authorized by will embraces 
testator's general property employed 
in business, Including accounts re¬ 
ceivable.—In re Gorra’s Will, 236 N. 
Y.S. 709, 13<5 Misc. 93. 

(2) Will directing executors to 
transfer to corporation all assets of 
decedent's cash grocery business was 
held not to include, in "assets of 
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to the continuation of the business are not bound by 
testamentary provisions for its continuation;*^ such 
testamentary provisions will not be allowed to inter¬ 
fere with the rights of existing creditors, to have the 
assets of the estate applied to their debts.** 

:§ 196. Liability for Debts 

a. In general 

b. Where continuance of business unau¬ 

thorized 

a. In Ooaeral 

Generally the executor or administrator authorized to 
«earry on the buaineaa of the decedent la personally lla- 
'ble for all debts Incurred therein unless the parties agree 
to look to the funds of the estate exclusively; but assets 
of the estate invested In the business at the time of the 
«death of the decedent may be made liable therefor, and 
in a proper caee, the creditor may resort to such assets. 
An executor or administrator is not personally liable on 
^contracts made while the business was operated by a 
legaitee for his own benefit. 


Where the personal representative is authorized 
to carry on the business of decedent, the circum¬ 
stances of the particular case may be such as to 
make it proper to charge the debts incurred in the 
conduct of the business against the estate and*not 
against the representative individually,** but the 
general rule is that the representative is personally 
liable for all debts contracted in rightfully carrying 
on the business,*^ uriiess he exacts an agreement 
from the person with whom he deals to look to the 
funds of the estate exclusively,** although, as 
shown infra § 238, he has a right to be indemnified 
out of the estate. 

It has been held, however, that the creditor may 
resort to the estate in a proper proceeding for pay¬ 
ment of his claim.** Thus, in a proper case the 
creditor may be subrogated to the representative's 
right of indemnity, *7 and it has been held that he 
may maintain a suit in equity to charge the estate 


business,” debits against himself and 
his brother, employed in such busi¬ 
ness, for merchandise.—In re Bruns* 
Kstate, 2i8 N.T.S. 57. 14‘3 Misc. 696. 
31. Wis.—In re Onstad's Estate, 271 

N.W. 652. 224 Wis. 332. 109 A.L.R. 

630. 

38. N.T.—In re Gorra's Will. 236 N. 

Y.S. 7709. 13'5 Misc. 93. 

33. N.C.—C. L. Hardy A Co. v. 

Turnage, 168 S.E. 823, 204 N.C. 538. 
pa.—In re Nagle's Estate, 156 A. 

309, 305 Pa. 36. 

24 C.J. p 59 note 78. 

AognlMoamoo of croditoru 

Administratrix, who continued de¬ 
cedent's nursery business with ac¬ 
quiescence of creditors for three 
years under court order authorizing 
nursery contracts to be carried out, 
was not liable to creditors for al¬ 
leged waste, where such business 
operations resulted in losses.—Hicks 
v. Purvis, 182 S.E, 151, 208 N.C. 657. 
Oarryiiyr oitt oo&traot of doooaaod 

(1) Unless contracting individual¬ 
ly, administrators of employer who. 
after his death, carry out employ¬ 
ment contract with clerk, are not 
Individually liable for salary.—Hall 
V. Durham Loan & Trust Co., 168 S. 
E. 388. 200 N.C. 73*4. 

(2) Performance of decedent's ob¬ 
ligations generally see supra S 189. 
C&alm M aapanaaa of adiaintatiatloii 

Claims for goods sold on credit 
to decedent's business while operated 
by the representative under order of 
court ware not "expenses of admin¬ 
istration." either under statute au- 
thorisding the making of an order 
authorizing an administrator to con¬ 
tinue the bnsineos of decedent, or 
under statute giving the order in 
'Which debts, expenses, and charges 
against m estate are to be paid.—In 


re Allen's Estate, 108 P.2d 973, 42 
Cal.App.2d 346. 

aqnltahle ooaslderatioas 

Obligations incurred by executors 
in carrying on te.stator's business are 
proper charges against estate only 
if equitably payable out of assets, 
and where executors were not guilty 
of misconduct or gross negligence 
in carrying on testator’s business, 
obligations were payable from as¬ 
sets.—Hewitt V. Beattie, 138 A. 795, 
106 Conn. 602. 

Zmplisd powor to iaoar dolits 

Executor empowered to carry on 
farming operations has Implied lim¬ 
ited power to incur debts on credit 
of estate for needful supplies.— 
Clark V. Tennessee Chemical Co., 145 
S.E. 73. 167 Ga. 248. 

ZdssL or prsfsreaos 

Although the effect of the statute 
authorizing the making of an order 
to permit decedent’s personal rep¬ 
resentative to continue his business 
is to enlarge the powers of the rep¬ 
resentative of the estate and to 
make claims arising under such cir¬ 
cumstances a charge against the 
estate, rather than one against the 
administrator, no lien or preference 
is created thereby.—In re Allen’s 
Estate, 108 P.2d 973, 48 Cal.App.2d 
346. 

To reader judgmeat agalaet rep- 
reeentatlTe payable from aeoete of 

estate, creditor must show that ob¬ 
ligation on which Judgment was 
based arose out of transactions of 
executrix in representative capacity, 
in carrying on decedent’s business. 
—In re Bucks' BsUte. 170 A. 373, 
112 Pa.Super. 198. 

34. Ark.—Beneux v. Brown Shoe 

Co., 87 S.W.2d 28, 191 Ark. 579. 
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Conn.—Hewitt v. Beattie, 1'38 A. 795, 
106 Conn. 602. 

Pla.—State Bank of Orlando & Trust 
Co. V. Cummer Lumber Co., 141 So. 
602, 105 Fla. 522. 

N.Y.—In re Gorra's Will, 236 N.T.S. 

709. 135 Misc. 93. 

24 C.J. p 60 note 79. 

Ordinarily eaforoeable only agalaat 
representative ladivldnally 

N.Y.—In re Gorra's Will, supra. 

Knowledge of authority and InsoL 
'venoy of estate 

Person selling tea to executors 
carrying on business of estate un¬ 
der authority of probate court was 
not estopped to assert claim for 
price of tea against executors by 
knowledge that business was being 
carried on by executors under de¬ 
cree of probate court, of the unsound 
financial condition of business, or 
the insolvency of estate owning busi¬ 
ness, in the absence of evidence that 
executors were induced to continue 
to operate business or purchase tea 
by fraud, misrepresentation, or oth¬ 
er unfair conduct of seller, delivery 
of tea sold on personal credit of 
' executors for use in operation of 
the business of the estate being suf¬ 
ficient consideration for executors' 
Implied promise to pay.—Anglo- 
American Direct Tea Trading Co. v. 
Seward, 2 N.E.2d 448. 294 Mass. 349. 

33. Ill.—Miller v. Didshlem, 95 Ill. 
App. 321. 

33. Mass.—Anglo-American Direct 

Tea Trading Co. v. Seward, 2 N. 
E.2d 446, 294 Mass. 349. 

37 . Mo.—M. Eisenstadt Jewelry Co. 
V. Mississippi Valley Trust 
72 Mo.App. 514. 

24 C.J. p 60 note 82. 
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where the executor is insolvent.^^ 

Where executors under the will of a testator, who 
had been conducting a mercantile and manufactur- 
ing^business on borrowed capital, not being author¬ 
ized by the will to carry on the business, but carry¬ 
ing it on by agreement of all parties interested for 
the purpose of preserving the business as a going 
concern, in good faith borrowed money from the 
mother of one of the executors to use in the busi¬ 
ness, the son under authority from the other exec¬ 
utors signing the note in the name under which the 
testator conducted the business by himself ‘*as ex¬ 
ecutor,” and the money was used in discharging 
debts of the business and later the executors sold 
the business to a purchaser who agreed to assume 
and pay all debts incurred by the executors in car¬ 
rying on the business, it was held that the lender 
could maintain a suit in equity to recover the amount 
of the loan from the purchaser.^^ 

What assets liable. At common law, where the 
representative is authorized to carry on the business, 
only such assets of the estate as are invested in the 
business at the time of decedent^s death can be con¬ 
sidered as trade assets, and in the absence of some 
clear authority in the will the other property of the 
estate cannot be made liable for debts contracted by 
the representative in carrying on the business.^o 
Nevertheless, where adequate authority is given by 
the will, a representative may bind the general as¬ 
sets by a purchase of goods on credit for the busi- 
ness.^^ Further, by virtue of statutory provisions 
authorizing the personal representative to carry on 
a business belonging to the estate, debts incurred in 


83, G« J« S* 

the conduct of the business may becotne a charge 
on the general assets of the estate,^^ but under such 
statutes the general assets are not subject to a 
charge incurred in the operation of the business oi 
a corporation whose stock was owned sedely by de¬ 
cedent.** 

Where heirs and general creditors consent to the 
continuance of the business, the estoppel resulting 
therefrom relates pnly to the liability of trade as¬ 
sets, and there is no estoppel to deny the liability of 
general assets for debts incurred in carrying on 
such business.** Bad debts and losses, and the ex¬ 
pense of replacing old articles with new, are proper¬ 
ly charged against the profits and not against the 
capital.** 

Where business carried on by legatee. Where tes¬ 
tator bequeathes his business to a third person, who 
carries it on for his own benefit, the executor is not 
personally liable on contracts made in the course of 
the business, in the absence of any acts on his part 
raising an estoppel.*® 

b. Where Oontiniiance of Business Unauthor¬ 
ised 

Where the executor or adminietretor acta without 
authority In employing the aaaett of the eatate In bual- 
neaa, he la peraonally liable for all debta incurred In the 
course of the buaineaa, and the creditor cannot look to 
the eatate. 

Where an executor or administrator acts without 
authority in employing the assets of the estate in 
business, all debts contracted in the course of such 
business are the personal debts of the representa¬ 
tive, and the creditor cannot hold the estate,**^ nor. 
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sa N.Y.—In re Damaky'a Bstate, 28 
N.T.S.2d 897, 175 Miac. 460—In re 
Oorra'a Will, 286 N.Y.S. 709, 185 
Miac. 98. 

24 C.J. p 60 note S'S. 

99. Maaa.—Howe v. Rlchardaon, 71 
N.E. 543, 186 Maaa. 259. 

40. N.Y.—In re-Kohler’a Will, 183 
N.Y.S. 550, 193 App.Div. 8, re¬ 
versed on other grounds 132 N.E. 
114, 231 N.Y. 353. 

Tex.—Hake v, Dil worth, Civ.App., 
96 S.W.2d 121, 124, error dismissed, 
citing Corpus thuim —^Accidental Oil 
Mills V. Tomlinson, Civ.App., 8 S. 
W.2d 568, 560, error refused, quot¬ 
ing Corpus Juris. 

24 C.J. p 61 note 86. 
eppuruttou of dsTlao from busliMOB 
trasfe 

Where testator devised farm to 
daughter and created business trust 
to carry on quarry business, under 
terms of will devise was definitely 
separated from business trust, and 
farm could not be made subject to 
claims arising from operation of the 
quarry business under the will, and 


devisee of farm or successors were 
not estopped from asserting that 
farm was not subject to business 
debts arising after testator's death 
from operation of business trust, by 
reason of fact that devisee knew of 
continuance of quarry business and 
expected profits therefrom, since de¬ 
visee said or did nothing to induce 
executors to proceed with business, 
or by reason of fact that taxes on 
farm were paid by executors, since 
such taxes could be recovered from 
devisee's executor.—Hewitt v. San¬ 
born, 130 A. 472, 108 Conn. 862. 

41. N.Y.—Philco Radio & Television 
Corporation of New York v. Dam- 
sky, 294 N.Y.S. 776, 250 App.Div. 
485. 

24 C.J. p 6l note '86. 

"mi powaz** to ooBduot bustBs s s 
Where executor is given "full 
power" to conduct the business in 
which testator was engaged, he may 
carry on all of testator's business 
interests, and in so doing is not 
limited to capital invested in the 
business.—S\irat v. Armstrong, 61 A. 
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996, 202 Pa. 348, 90 Am.S.R. 65*3—24 
C.J. p 61 note 87. 

49. Tex.—Hake v. Dil worth, Civ. 
App., 96 S.W.2d 121, error dis¬ 
missed. 

49. Only oorpoiate assets ohazge- 
able 

Tex.—Hake v. Dll worth, supra. 

44. Wash.—In re Ennis, 165 P. 119, 
96 Wash. 362. 

4A. N.Y.—In re Jones, 3*7 Hun 430, 
affirmed 9 N.E. 493, 103 N.Y. 621, 
67 Am.R. 776. 

49. Mass.—American Tube Works 
V. Tucker, 70 N.E. 59, 186 Mass. 
284. 

Pa*.—Fleming v. Fleming, 54 A. 473, 
204 Pa. 648. 

47. Ala.—Johnson Dry Goods Co. v. 

Drake, 121 So. 402, 219 Ala. 140. 
Oa^—Tennessee Chemical Co. v. 

Jonea 154 S.B. 791, 171 Ga. 160— 
Clark V. Tennessee Chemical Co., 
146 S.E. 78, 167 Qa. 248. 

Ill.—In re Thurber's Eatate, 142 N. 
S, 493, 811 Ill. 211. 
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as shown infra § 238, can the representative look to 
the estate for reimbursement. 

Where the business has been carried on without 
any authorization of law, heirs who joined therein, 
although acting in the best of faith, will be charged 
with knowledge of the want of capacity of the ad¬ 
ministrator, and cannot thereafter assert their 
claims for contributions of money or services, ei¬ 
ther against the general assets of the estate, in pref¬ 
erence to the claims of original creditors, or against 
the assets thus embarked in the business, in the ab¬ 
sence of a showing that the business was conduct¬ 
ed at a profit and that the services rendered and the 
money advanced inured to the benefit of that part 
of the estate so embarked in the business.^® How¬ 
ever, where an administrator continues the business 
in good faith, at a profit, a subsequent administra¬ 
tor de bonis non will not be permitted to deny the 
validity of claims presented by sons and heirs of de¬ 
cedent on account of services rendered and money 
advanced in connection with the business, and which 
resulted in increasing that part of the estate.^® 

§ 197. Partnership 

The personal representative of a deceased partner has 
no right to continue in the partnership business unless 
authorized to do so by will or partnership contract. 

Ordinarily, as shown in the CJ.S. title Partner¬ 


ship § 337, also 47 C.J. p 1111 note 66, the death of 
a partner terminates the partnership, and the per¬ 
sonal representative of decedent has, as a rule, no 
more right to continue in a business in which dece¬ 
dent was a partner than he has to continue a busi¬ 
ness of which decedent was the sole proprietor.®® 
The executor of deceased copartner may, however, 
continue in the business where the will directs him 
to do so;®^ or, as shoVn in the CJ.S. title Partner¬ 
ship § 294, also 47 C.J. p 1069 note 94-p 1070 note 
16, the liability of deceased copartner, as well as his 
interest in the profits of the concern, may by the co¬ 
partnership contract be continued beyond his death. 
The effect of such a contract must naturally be to 
bind the estate of deceased partner in the hands of 
his executor or administrator without compelling 
such representative to become a partner personal¬ 
ly.®® W'here there are no valid provisions by will 
or contract for further continuing a partnership, 
either the surviving partner or partners, or else, if 
necessary the personal representative of decedent, 
should see that the business is duly wound up and 
adjusted.®® A settlement of partnership affairs 
made with the surviving partners by the personal 
representative of deceased partner is binding on the 
latter's estate, its creditors and beneficiaries, except 
in cases of fraud or mistake, and for only the share 
thus received is the representative presumably lia¬ 
ble.®^ 


La.—SuooeHSlon of Huxen, 88 So. 
687. 149 La. 61. 

Mich.—Marshall Field & Co. v. Hlm- 
elsteln. 235 N.W. 181. 253 Mich. 
>355. 

N.Y.—Helme v. Buckelew, I8l N.Y.S. 
104. 191 App.Div. 59, reversed on 
other grounds 128 N.E. 216, 229 N. 
Y. 363—In re Seigrist’s Estate. 262 
N.Y.S. 629, 146 Misc. 236—In rc 
Glass* Estate. 235 N.Y.S. 299, 134 
Mlsc. 291. 

Or.—Shea v. Graves, 19 P.2d 406, 
411, 142 Or. 503, citing Oozpus Jtt- 
sto—Multorpor Co. v. Reed, 260 P. 
203, 122 Or. 605, 55 A.L.R. 504— 
Mahon v. Harney County Nat. 
Bank of Burns, 206 P. 224, 228, 
104 Or. 323, quoting Oozw VUrls. 
24 C.J. p 61 note 90. 

Ohattoi mortgage, given by admin¬ 
istrators as security for price of 
merchandise and groceries, sold to 
them while conducting decedent's 
huslness was not enforceable against 
estate.—In re Bramer's Eetate, 273 
N.Y.S. 790, 1'61 Mlsc. 786. 

Ohio.—Rembold v. White. 28 
Ohio Clr.Ct. 427. 

dS. Ohio.—^Rembold v. White, su¬ 
pra. 

Administrators de bonis non see in¬ 
fra il 1016-1030. 


50. Colo.—Goodknight v. Harper, 
225 P. 215. 76 Colo. 141. 

24 C.J. p 62 note 95. 

51. Pa.—Laughlin v. Lorenz, 48 Pa. 
275, 86 Am.D. 592. 

24 C.J. p 62 note 96. 

52. La.—Hart v. Anker, 38 La.Ann. 
341. 

Pa.—McArdle v. West Philadelphia 
Title dc Trust Co., 7 Pa.Super, 828, 
42 Wkly.N.C. 2'38. 

24 C.J. p 62 notes 97, 98. 

53. Colo.—Goodknight v. Haiper, 
225 P. 215, 75 Colo. 141. 

24 C.J. p 62 note 99. 

Uea oa partnership assets 
Administrator of deceased partner 
in interest of widow was entitled 
to have partner's lien impressed on 
partnership assets for widow’s pro¬ 
tection.—Fleming v. Fleming, 230 N. 
W. 359, 211 Iowa 1251. 

Jarlsdlotioa of court 

(1) Surrogate's court on presenta¬ 
tion of claim by surviving partner 
against estate of deceased partner 
had Jurisdiction to order liquidation 
of partnership assets.—Raymond v. 
Davis* Estate, 161 N.B. 421, 248 N.Y. 
67, reversing 221 N.Y.S. 676, 320 App. 
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Div. 480. motion denied 161 N.E. 189, 
247 N.Y. 577. 

(2) Fact that partnership assets 
were appraised solely by representa¬ 
tive of surviving partner and sold 
to another Arm of which surviving 
partner was member did not prevent 
surrogate from directing liquidation, 
on surviving partner's claim against 
estate of deceased partner.—In re 
Winter's Estate, 248 N.Y.S. 104, 231 
.App.Div. 519, reversing 242 N.Y.S. 
490, 136 Mlsc. 69. 

majfcutorj pzovlBloa for aocouatiag 

The purpose of the statute relating 
to accounting by a surviving part¬ 
ner with executor or administrator 
of deceased partner In probate pro¬ 
ceeding was to secure an orderly set¬ 
tlement of partnership affairs with 
respect to insuring an accounting 
with all the heirs entitled thereto 
and with respect to the rights of 
the creditors of the estate. The 
statute has no application after a 
final decree of distribution in the 
I estate of deceased partner, when the 
remedy is by an appropriate proceed¬ 
ing In equity.—State ex r.el. Reirdon 
v. Marshall County Court. 81 P.2d 
488. 183 Okl. 274. 

5A N.Y.—Sage v. Woodin, 66 N.T. 

578. 

24 GJT. p 62 note 1. 
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The rules stated supra §§ 193-196, with reference 
to the result of the personal representative engaging 
in business or continuing decedent’s business, ap¬ 
ply where the personal representative has partici¬ 
pated in the business of a partnership of which de¬ 
cedent was a member during his lifetime, whether 
he has been duly empowered to do so,^^ or has done 
so in violation of the general rule forbidding an 

C. CONTRACT 

§ 198. In General 

Subject to eortein oxcoptlono, aa a gonaral rule con- 
tracta of an exocutor or admfnlatrator, althougb made 
for tho benefit of the eetate, are, If made on an Inde¬ 
pendent eoneldoration moving between the promleee and 
the repreeentativo aa promlaor, the peraonal contraota 
of the repreeentativo and do not bind the eatate. 

It is well settled as a general rule that the con- 


executor or administrator tp engage in business with 
the funds of the estate.®® Where the executor of 
deceased partner in a banking business allowed tes¬ 
tator’s capital to remain in the business, and per¬ 
mitted credits to be entered in his pass book as ex¬ 
ecutor for a share of the profits of the business, this 
was held not to render him personally liable as a 
partner.®^ 

IN CBNERAIi 

tracts of an executor or administrator, although 
made in the interest and for the benefit of the es¬ 
tate he represents, are, if made on a new and inde¬ 
pendent consideration moving between the promisee 
and the representative as promisor, the personal con¬ 
tracts of the executor or administrator and do not 
bind the estate.®® Hence, the executor or admin- 


as. Pa.—In re Muatln, <41 A. 618, 
188 Pa. 544. 

24 C.J. p 63 note 3. 

BiL Pa.—In re Maloney, 32 A. 363, 
233 Pa. 614. 

24 C.J. p 63 note 4. 

67. Pa.—Tiech v. Rockafellow, M 
A. 805, 209 Pa. 419. 

aa Cal.—Moss V. Boyle, 112 P.2d 
667, 44 Cal.App.2d 410—Dugand v. 
Mafnua, 290 P. 309, 107 Cal.App. 
243—Cremer v. Littlejolin, 268 P. 
486, 92 Cal.App. 521—Southern Pac. 
Co. V. Swanson, 238 P. 736, 73 Cal. 
App. 229—Riedy v. Bidwell, 233 
P. S95, 996, 70 Cal.App. 553, cit¬ 
ing Oospua Jtuis. 

Del.—Snnolka v. James T. Chandler 
4b Son, 20 A.2d 131, 134 A.L.R. 629, 
aArming James T. Chandler 4b Son 
V. Smolka, 13 A.2d 427, 1 Terry 
416. 

D.C.—Consolidated Realty Corpora¬ 
tion y. Dunlop, 114 F.2d 16, 72 App. 
D.C. 273. 

Fla.—Bvans v. Tucker, 135 So. 306, 
101 Fla. 688, 85 A.L.R. 170. 

Ga.—Wright v. Morris, 177 S.E. 365, 
'50 GaApp. 196. 

IlL—In re Thurber's Estate. 142 N.B. 
493, 311 Ill. 211—Sheets v. Securi¬ 
ty First Mortg. Co., 12 N.E.2d 324. 
29'3 IU.App. 222—Marsh v. Steici- 
iger, 225 Ill.App. 114. 

Iowa.—Toss V. Sampson, 269 N.W. 
22—^Toung Men’s Christian Ass'n 
V. Caward, 239 N.W. 41, 213 Iowa 
408. 

Ky.—Walker v. Reichert, 72 S.W.2d 
428, 264 Ky. 759. 

Me.—Trundy v. Fournier, 166 A. 57. 
132 Me. 4S6--4:!all y. Garland. 126 
A. 225, 124 Me. 27. 

Md.—Dingle v. Shaab. 20 A.2d 149. 
Mass.—^Wood v. Coinlns. 21 N.E.2d 
677, 308 Mass. 867, 123 A.L..R. 464 
-Anglo-American Direct Tea Trad¬ 
ing Co. V. Seward, 2 N.E.2d 44*8, 
264 Mass. 846. 


Minn.—^Pittsburgh Coal Co. of Wis¬ 
consin V. Will, 296 N.W. 178— 
Glencoe Ditching Co. v. Martin, 
181 N.W. 108, 148 Minn. 176. 

Miss.—Daniel y. Hodge. 187 So. 544 
—Reedy y. Allen, 179 So. 569, 181 
Misa 471—^Alexander y. Hancock, 
171 So. 544, 177 Misa 590. 

N.H.—True W. Jones Brewing Co. 
y. Flaherty, 120 A. 432. 80 N.H. 
671. 

N.J.—^In re WoaitT*B Estate, 176 A. 
156, 158, 13 N.J.Misc. 86, citing 

Oorpus Jiizia 

N.y.—In re Schummers’ Will, 206 N. 
T.S. 113, 210 App.Dly. 296, af¬ 

firmed In re Schummer’s Estate, 
154 N.B. 600, 243 N.T. 648—Helme 
y. Buckelew, 181 N.T.S. 104, 191 
App.Div. 69, reversed on other 
grounds 128 N.E. 216, 229 N.Y. 363 
—Chisholm y. National City Bank 
of New York, 26 N.Y.S.2d 978, 176 
Misc. 208—In re Amico’s Estate, 
24 N.Y.S.2d 772, 176 Misc. 656—In 
re Damsky's Estate, 23 N.Y.S.2d 
8'97, 175 Misc. 460—Durand y. Lip- 
man, 1 N.Y.S.2d 468, 165 Misc. 615 
—Hellawell y. Garrett Busch & 
Son, 285 N.Y.S. 717, 157 Misc. 805, 
modified on other grounds 290 N. 
T.S. 143, 248 App.Dlv. 737—In re 
Daufklrch’s Estate, 231 N.Y.S. 69, 
145 Misc. 396—Goodridge v. Mc¬ 
Laughlin. 24 N.T.S.2d 748—Katz 
Broa Paint Corporation y. Berke¬ 
ley. 20 N.T.S.2d 734—Williams v. 
Bratter, 188 N.Y.S. 880. 

N.O.—Bessire 4b Co. v. Ward. 133 S. 
E. 684, 209 N.a 236—Bessire & 
Co. y. Ward, 176 S.B. 208, 206 N. 
C. 868—Snipes v. Monde, 129 S. 
E. 418, 190 N.C. 190. 

Ohio.—Wood y. Kline, App., 88 N.B. 
2d 827. 

Okl.—Vaughn v. Jones, 36 F.2d 504, 
179 Okl. 546, citing Oorpus Jiuls. 

Or.—Shea v. Gravea 19 P.2d 406. 142 
Or. 503. 

Tex.—Kuteman v. Stone, Civ.App., 
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ISO S.W.2d 102—Kemper y. Geo. 
W. Owens Lumber & Loan Co., 
Civ.App., 12 S.W.2d 659. error re¬ 
fused. 

Vt.—Smith V. White’s Estate, 138 A.* 
901, 108 Vt. 473—Hall v. Windsor 
Sav. Bank, 124 A. 593, 97 Vt 125, 
affirming 121 A. 582, 97 Vt 125. 
Wash.—Judy y. Guaranty Trust Co., 
69 P.2d 745, 743, 186 Wash. 637, 
citing Ooipas Furls. 

W.Va—Bank of Gauley y. Osenton, 
114 S.E. 436, 92 W.Va 1—Thur¬ 
mond V. Ouyan Valley Coal Co., 
102 S.E. 221, 85 W.Va. 501. 

24 C.J. p 63 notes 6. 7. 

Performance of decedent’s obliga¬ 
tions see supra I 139. 

Agreemsut not to snfonoe sots 

Executor’s personal agreement that 
payment of note payable to estate 
should not be demanded for three 
years under certain circumstances 
was not binding on, or ratified by, 
estate.—^Prall y. Woodbridge Cera¬ 
mic Corporation, 153 A. 116, 8 N.J. 
Misc. 109. 

Broach of ooatraot 

An estate cannot be held liable 
for breach of a contract entered in¬ 
to by the executor or administrator. 
Ariz.—Stockmen’s State Bank v.. 
Merchants' & Stockgrowers’ Bank,. 
197 P. 888, 22 Ariz. 354. 

Cal.—Sterrett y. Barker, 61 P. 695, 
119 Cal. 492. 

Xetrs of ds o oassd stoekholdtr are 

not personally liable on stockhold¬ 
ers’ agreement signed by administra¬ 
trix.—Quinn V. Murphy, 26 S.W.2d 
429, 181 Ark. 260. 

UahtUty dotormimsd in aoooimtlBg 

One contracting with executor may 
rely on contract, but propriety* or 
charge and liability of estate there¬ 
for must be determined in accounting 
of executor.—^Philco Radio & Tele¬ 
vision Corporation of New York v.. 
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istrator ordinarily cannot make any agreement en¬ 
larging the liability of the estate in his hands, or 
creating against it a debt, charge, or lien enforce¬ 
able at the suit of the person with whom he con¬ 
tracts, since the immediate liability incurred is a 
personal one on his part.®* If the contract was one 
which he had no right to make, all the more is it 
he who must respond for it and not the estate;®* 
nor will the fact that his promise is expressed to be 
“as executor” or “as administrator” change his indi¬ 
vidual liability with regard to it or amount to more 


than surplusage.®^ An express stipulation in a con¬ 
tract made by an executor or administrator that he 
shall not be personally liable thereon will, however,, 
be given effect,®* and any contract which the per¬ 
sonal representative makes relating to the estate will 
at all events inure to the advantage of its benefici¬ 
aries, subject to the due payment of creditors of the 
estate.®* Persons dealing with executors or admin¬ 
istrators are charged with knowledge of the limita¬ 
tions placed by law on their powers,®^ and their 


Damsky. 294 N.T.S. 776, 250 App. 
Div. 486—24 C.J. p 63 note 7 [a]. 

Oomtract hold not to prejndloo oatate 

or holm 

Cal.—In re Barreiro’s Estate, 13 P. 

2d 1017, 125 Cal.App. 153. 

jLftor illlBg of onit to sottlo ostato, 
chancellor directs administration, 
and it Is not competent for person¬ 
al representatives to enter into con¬ 
tracts by which Jurisdiction and con¬ 
trol of court over estate might be 
ousted or rights of other litigants 
or claimants changed or postponed 
without authorization from court.— 
Crum's Adm’r v. Crum, 32 S.W.2d 
63, 26'3 Ky. 219. 

llaeoiitor*B pledge aot to withdraw 
fOads on deposit in bank until cer¬ 
tain time was not binding on bene- 
fleiary of estate entitled thereto, nor 
was beneficiary’s acceptance of ex¬ 
ecutor's check covering such funds, 
and her issuance of receipt releas¬ 
ing him “from all liability by reason 
of delay or refusal to honor checks 
drawn against the deposit of such 
funds,’’ a waiver of her right to 
question validity of pledge, so that 
tender of payment of mortgage debt 
to bank, made by check on such 
funds, was good, particularly where 
kept good until after time when 
pledge expired, which was prior to 
commencement of foreclosure suit.— 
Enterprise Bank v. Rice, 128 S.E. 872, 
132 S.C. 158. 

▲gmsmaat to pay taxss oa oatate 

Agreement by deceased mortga¬ 
gee’s executors with purchaser of 
mortgaged realty to pay federal and 
state taxes on mortgagee’s estate 
was binding as providing against 
contingency that realty might be 
taxed as personalty on theory that 
it was proceeds of original bond and 
mortgage, but purchaser was not en¬ 
titled to recover damages for breach 
of agreement where provision lim¬ 
ited purchaser to option of withhold¬ 
ing payments on mortgage.—Bendan 
Holding Corporation v. Rodner, 273 
N.Y.S. 481, 242 App.Div. 233. 

Snpmsdsas bond 

(1) A representative's execution 
of a supersedeas bond creates no 
privity between the sureties and the 
estate, and the sureties' payment of 


the Judgment on affirmance gives 
them no right of action against the 
estate.—Maybury v. Grady, 67 Ala. 
147. 

(2) Other cases see 24 C.J. p 63 
note 7 [c]. 

g iir e ty bond 

Ohio.—St. Paul Mercury Indemnity 
Co. of St. Paul V. Stockum, App^ 
36 N.K.2d 487. 

69. U.S.—Soper v. Pointer, C.C.A. 

Ala., 67 F.2d 676. 

Cal.—In re Burke’s Estate. 244 P.! 
340, 198 Cal. 163, 44 A.L.R. 1341— 
Ougand v. Magnus, 290 P. 309, 107 
Cal.App. 243. 

D.C.—Consolidated Realty Corpora^ 
tion V. Dunlop. 114 F.2d 16, 72 
App.D.C. 273. 

111.—Edwards v. Lane, 163 N.E. 460, 
331 Ill. 442—In re Thurber’s Es¬ 
tate, 142 N.E. 498. 311 III. 211— 
In re Way’s Estate, 242 Ill.App. 
459. 

La.—Succession of Williams, 7 La. 
App. 465. 

N.J.—Trust Co. of New Jersey v. 
Bream, 167 A. 163, 11 N.J.Misc. 
569. 

N.Y.—In re Gorra’s Will. 236 N.Y.S. 

709, 136 Misc. 93. 

24 C.J. p 64 note 8. 

0Ol Ariz.—Tootle-Campbell Dry 
Goods Co. V. Knott, 29 P.2d 1056, 
43 Ariz. 210. 

Ark.—Ramey-Mllburn Co. v. Ford, 
226 S.W. 132, 146 Ark. 663. 

Conn.—State ex rel. Raskin v. Scha- 
chat, 180 A 502, 120 Conn. 337. 
Iowa.—Ilten A Taege v. Pflster, 211 
N.W. 407, 202 Iowa 833. 

Or.—Shea v. Graves, 19 P,2d 406, 142 
Or. 603. 

24 C.J. p 64 note 9. 

Agrseoisat of psospeottve ozeoiitris 

of estate with defendant, whereby 
defendant was to collect certain 
moneys belonging to estate, and to 
hold it in trust, and to pay it over 
to whoever became legal representa¬ 
tive of estate, thus making defend¬ 
ant voluntary trustee, irrespective 
of whether authorised, was a lawful 
contract between the parties as in¬ 
dividuals.—England v. Winslow, 237 
P. 642. 196 Cal. 260. 

61. Cal.—Moss V. Boyle, 112 P.2d 
657, 44 Cal.App.2d 410—^Henderson 
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V. Riggles, 294 P. 31, 110 Cal.App. 
320. 

Fla.—State Bank of Orlando & Trust 
Co. v. Cummer Lumber Co., 141 
So. 602, 105 Fla. 622. 

111.—Marsh v. Steiniger, 225 Ill.App. 
114. 

Iowa.—Young Men’s Christian Ass’n 
V. Caward, 239 N.W. 41, 213 Iowa 
408. 

Mass.—Grueby v. Chase Harris 

Forbes Corporation, 197 N E. 624, 
292 Mass. 156, 100 A.L.R. 1014. 
N.J.—Trust Co. of New Jersey v. 
Bream, 167 A. 163. 11 N.J.Misc. 
569. 

N.Y.—Durand v. Lipman, 1 N.Y.S.2d 
468, 165 Misc. 615. 

24 C.J. p 64 note 10. 

Ohazira to exeoator as **traBtss'* 
Minn.—Pittsburgh Coal Co. of Wis¬ 
consin v. Will, 296 N.W. 178. 
Statnte hold aot to affoot Uabllity 
Mass.—Anglo-American Direct Tea 
Trading Co. v. Seward, 2 N.K2d 
448, 294 Mass. 349. 

68. "Me.—Call v. Garland. 125 A. 225„ 
124 Me. 27. 

Minn.—Pittsburgh Coal Co. of Wis¬ 
consin V. Will, 296 N.W. 178. 

N.H.—True W. Jones Brewing Co. v. 

Flaherty, 120 A. 432. 80 N.H. 671. 
N.J.—In re Foster’s Estate, 176 A. 
156, 158, 13 N.J.M 1 SC. 36, citing 
Ctorpus JnziSk 

N.C.—Bessire A Co. v. Ward, 183 S. 

E. 534, 209 N.C. 266. 

OkL—^Vaughn v. Jones, 66 P.2d 504, 
179 Okl. 545. citing Corpus Juris. 
Tex.—Beggs v. Fite, 106 S.W.2d 1039, 
130 Tex. 46, affirming Beggs v. 
Brooker. Civ.App., 79 S.W.2d 642. 
Wash.—Judy v. Guaranty Trust Co., 
59 P.2d 745, 746, 186 Wash. 637, 
citing Corpus Juris. 

24 C.J. p 66 note 11. 

63. Iowa.—Stewart v. Chadwick, 8 
Iowa 463. 

Tex.—Shearon v. Henderson, 38 Tex. 
245. 

64. Miss.—Donald v. Hattiesburg^ 
Building & Loan Ass'n, 168 So. 482» 
171 Miss. 763. 

M.J.—S. Hekemian A Co. v. Rivara.. 
3 A.2d 166, 121 N.J.Law 418, af¬ 
firmed 6 A.2d 392, 122 N.J.Law 623» 
S.Y. —In re Bramer's Estate, 273 N.. 
I Y.S. 790, 151 Misc. 786. 
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•contracts are subject to such legal limitations.^^ 

The general rule is subject to exceptions,•• and 
the estate may be held liable for promises made by 
the administrator where in law he has the right to 
make such promises, or where in law it is his duty 
without a promise to do just what he has promised 
to do.^7 So debts incurred for the incidental 
charges of the due course of administration have 
been held obligatory on the estate,®* and an execu¬ 
tor may sometimes create debts against the estate 
for expenses incurred in complying with the direc¬ 
tions of the will,®® and the necessities of the case 
may sometimes be such as to permit of the repre¬ 
sentative binding the estate by his contract made for 
its benefit,*^® or he may sometimes bind the estate 
by his contract made with the sanction of the pro¬ 
bate court.*^! Power may also be given to an ex¬ 
ecutor by the will to bind the estate by contract,^® 
and statutes sometimes give to the representative 
certain powers in this respect,^® but it has been held 
that, even though executors and testamentary trus¬ 


tees are authorised by the will to make repairs on 
buildings devised to them in trust, they are not lia-t 
ble in their representative capacity on a contract for 
such repairs,*^® and an authorization in the will to 
the executors to do all that the testator might do 
personally does not authorize their making any ad¬ 
dition to a debt due by the estate.?® 

Debtors who bought goods from the administra¬ 
tor and obtained the benefit of their contracts with 
him cannot question the validity thereof.?® 

§ 199. Services 

8ubJ«et to certain oxcoptlona, the peraonal repreaenta- 
tive and not the estate Is directly liable to one, such as 
an attorney, employed by him to perform services. 

The personal representative and not the estate is 
as a rule directly liable to one whom he employs in¬ 
cidentally in the discharge of his trust, as for sell¬ 
ing, custody of, or suitable work on the assets, or 
clerical or other services in managing the property 
and the like.?? 


S.D.—Baird v. Barnes, 236 N.W. 122, 
58 S.D. 128, modifying Baird v. 
Mall, 232 N.W. 47, 67 S.D. 309. 
mforonoo of porfonaMoa of duty la 
roproBoatatlvo capacity 
One dealing In good faith with ad¬ 
ministrator of an estate may rea¬ 
sonably infer that fiduciary is act¬ 
ing in a representative capacity In 
performance of duty, in absence of 
knowledge to the contrary or of cir¬ 
cumstances indicating fraud.—Fed¬ 
eral i<and Bank of Omaha v. Worley, 
282 N.W. 476. 136 Neb. 493. 

6B. Ky.—Erdman’s Adm*r v. Erd¬ 
manns Adm*r, 21 S.W.2d 268, 231 
Ky. 219. 

66. N.Y.—O'Brien v. Jackson, 60 N. 
E. 238, 167 N.Y. 31. 

24 C.J. p 66 note 13. 

67. Kan.—Brown v. Evans, 16 Kan. 

88 . 

ea N.Y.—Matter of Smith, 97 N.Y. 
S. 171, 111 App.Div. 23, 36 N.Y.Civ. 
Proc. 314, 18 N.Y.Ann.CaB. 66. 

24 C.J. p 65 note 15. 

66 . Ark.—Clifford v. McAlester Fuel 
Co., 240 S.W. 722, 163 Ark. 276. 

24 C.J. p 65 note 16. 

76. Tex.—Murrell v. Wrtght. 16 S. 

W. 166, 78 Tex. 619. 

24 C.J. P 66 note 17. 
mxUuiiom of osistlag obligation 
Executors' execution of agreement 
extending time for payment of over¬ 
due bond and mortgage executed by 
deceased, which was an existing ob¬ 
ligation of the estate, did not make 
executors personally liable for pay¬ 
ment of bond and mortgage.—City 
Bank Farmers Trust Co. v. Frank- 
enfelder, 1 N.Y.S.2d 857, 166 Misc. 
t63. 


71. Vt.—Smith V. White's Estate, 
188 A. 901, 108 Vt. 473—Hall v. 
Windsor Sav. Bank, 124 A. 693, 
97 Vt. 125, affirming 121 A. 582, 
97 Vt. 126. 

24 C.J. p 66 note 18. 

72. Cal.—Moss v. Boyle, 112 P.2d 
657, 44 Cal.App.2d 410. 

Ga.—Charles Broadway Rouss, Inc., 
V. First Nat. Bank, 178 S.E. 732, 
180 Ga. 244. 

24 C.J. p 66 note 19. 

WiU giving exeontor same power 
as testator exeroised authorized exe¬ 
cutor to buy property with funds of 
estate as testator could have done.— 
Lowden v. Eskedor, 161 S.E. 386, 169 
Ga. 672. 

73. Tex.—Reinstein v. Smith, 66 
Tex. 247. 

24 C.J. p 66 note 20. 

Znsolvent representative 
Under statute, only insolvent per¬ 
sonal representative can bind estate 
so as to confer on another cause of 
action against estate.—Tqrley v. 
Hazelwood, 174 So. 616, 234 Ala. 186. 

74. N.Y.—O'Brien v. Jackson, 60 N.E. 
238, 167 N.Y. 31, reversing 68 N. 
Y.S. 1044, 42 App.Div. 171. 

75. Md.—Turk v. Grossman, 17 A.2d 

122 . 

72. Or.—Shea v. Graves, 18 P.2d 
406, 142 Or. 608. 

77. Ala.—Bromberg v. Hoffhian, 92 
So. 114, 207 Ala. 144. 

Cal.— Mobm V. Boyle, 112 P.2d 667, 
44 Cal.App.2d 410—^Henderson v. 
Higgles, 294 P. 31, 110 CaLApp. 
326. 

Ky.—Walker v. Reichert, 72 S.W.2d 
428, 264 Ky. 769. 

Misa^—Daniel v. Hodge, 187 So. 644. 
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N.H.—E. A. Strout Farm Agency v. 

Worthen. 122 A. 327, 81 N.H. 96. 
N.Y.—Gibbs V. Lefferts, 190 N.Y.S. 
681, 198 App.Div. 270—In re Mus- 
ll'S Estate, 6 N.Y.S.2d 175, 168 
Misc. 629—In re Scher's Estate, 
264 N.Y.S. 679, 147 Misc. 791. 
Ohio.—Wood V. Kline, 88 N.E.2d 327. 

R. I.—Probate Court of City of Provi¬ 
dence V. New York Casualty Co., 8 
A.2d 867, 63 R.I. 328. 

S. C.—Dahlberg v. Brown, 16 S.E.2d 
284, 198 S.C. 1. 

Tex.—Mitchell v. Teague, Civ.App., 
233 S.W. 1040. 

24 C.J. p 66 note 21—9 C.J. p 687 
note 2 [b]. 

Reimbursement of representative see 
infra | 284. 

Broker’s oommissioB 

(1) Prior to the enactment of the 
statute, an executor or administrator 
could not bind the estate by a con¬ 
tract for a broker's commission on 
the sale of real property.—In re 
Mitchell's Ekitate, Cal.. 128 P.2d 503 
—24 C.J. p 66 note 21 [e]. 

(2) Under the statute authorizing 
the personal representative to bind 
the estate by such contract, the fact 
that the contract does not expressly 
provide for a commission and that 
such commission should be paid out 
of the proceeds of the sale does not 
preclude recovery thereof, the stat¬ 
ute being mandatory only in so far 
as it imposes a limitation on the 
source of the payment of the com¬ 
mission.—^In re Mitchell's Estate, su¬ 
pra. 

Contra Wilson v. Fleming^ 289 P. 
668, 106 Cal.App. 642. 

(8) Procuring of purchaser^ to 
whom sale was confirmed without 
execution of deed and mortgage, was 
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Wherci however, services are rendered under an 
employment or agreement by which the person ren¬ 
dering them has confined himself to the estate or 
the personal representative administering it as his 
debtor, he will not be at liberty afterward to resort 
to the personal representative individually and 
it has been held that under a statute authorising an 
administrator to carry on the business, and under an 
order expressly authorizing a temporary administra¬ 
tor to conduct a mercantile business by buying and 
selling merchandise so that the stock should not de¬ 
teriorate, the administrator had authority to employ 
an agent to purchase goods for the business, and to 
bind the estate for compensation for the agent.^s 
Further, the estate may be liable where the repre¬ 
sentative is insolvent,*® or has removed from the 
jurisdiction,*1 or the claim is for the care of live 
stock.** A personal representative is not liable per¬ 
sonally for services rendered to the estate without 
his consent,** and the estate cannot be charged 
therefor de bonis testatoris.*^ Where services have 


been performed without the executor’s assent, be¬ 
fore his appointment, and under a contract with an¬ 
other executor named in the will, or with a special 
administrator, the executor is not liable either per¬ 
sonally or in his representative capacity.** 

The estate may be liable under contracts of the 
executor which he was authorized by the will to 
make.** Where the will imposed a legal obligation 
on executors to employ a named person in their 
conduct of testator’s business, it was not requisite to 
liability of the estate that the executors should make 
a new contract of employment with such person.*^ 

Services of attorney. The rule that debts con¬ 
tracted by the personal representative are obliga¬ 
tory on him as individual obligations and do not pri¬ 
marily bind the estate applies to the fees of attor¬ 
neys and counsel employed by him in the course of 
administration. The executor or administrator 
makes himself personally liable to such attorney or 
counsel,** and, as shown infra § 223, reimburses 


not “actual sale" entitling broker to 
commission.—Wilson v. Fleming, su¬ 
pra. 

(4) Until court exercises discre¬ 
tion as to terms of sale by execu¬ 
trices, and amount payable before 
deed passes, there is no "actual sale" 
entitling broker to commission.— 
Wilson v. Fleming, supra. 

(5) Broker attacking order pro¬ 
viding for payment of commission 
on contingency could not recover 
without having commission fixed by 
court.—Wilson v. Fleming, supra. 

(6) Court, in considering benefit to 
estate from sale by executrices, must 
consider any commissions to be paid. 
—Wilson V. Fleming, supra. 

(7) Alleged fraud of executrices, 
resulting in proper order as to pay¬ 
ment of commissions to broker, did 
not harm broker.—^Wilson v. Flem¬ 
ing. supra. 

(8) Where administratrix signed 
brokerage contract individually and 
not as administratrix, but signed re¬ 
ceipt on purchaser's deposit in her 
capacity as administratrix, she was 
not personally liable to brokers for 
commission on court's refusal to ap¬ 
prove sale, not having waived pro¬ 
tection of statute.—Caine v. Polking- 
horn, 201 P. 936, 64 Cal.App. 887. 

Duty to Moortala. authority 

Real estate agent employed by exe¬ 
cutors to sell deceased's realty, with 
knowledge that he was dealing with 
deceased^s representatives, had duty 
of ascertaining authority of execu¬ 
tors to dispose of decedent's realty, 
and letter written by executors* at¬ 
torneys authorising real estate agent 
to sell land was insulllcient evidence 
of agency to bind estate, in absence 


of proof of executors* authority.— 
Harris v. Cabarrus Bank & Trust 
Co., 172 S.E. 326, 206 N.C. 626. 

Batiftcatioa by reprsssatativs of sot 
of third person 

Defendant B authorised plaintiff 
stockbrokers to sell certain stock 
owned by an estate, of which B was 
not an executor. B was without 
authority to make such contract. 
This transaction was not known to 
the executors, who had not procured 
requisite authority from the court 
to sell the stock. Plaintiffs sold the 
stock and demanded it from B, who 
then communicated with another de¬ 
fendant, who was one of the execu¬ 
tors, and she authorised him to tell 
plaintiffs that their attorney said he 
would obtain an order of court for 
transfer of the stock; but this was 
not done. It was held that such ac¬ 
tion by the executrix did not bind 
her personally, nor was it a ratifica¬ 
tion by the executors, especially in 
view of the statute which requires 
concurrence of a majority of execu¬ 
tors to bind the estate.—^Montague 
V. Storrow, C.C.A,Wi8., 290 F. 912. 
78. Cal.—Moss v. Boyle, 112 P.2d 
667. 44 Cal.App.2d 410. 

N.Y.—In re Crowley's Will. 4 N.T.S. 

2d 886, 167 Misc. 840. 

24 C.J. p 66 note 22. 

79- Tex.—Altgelt v. Oliver, Civ. 
App., 86 aw. 28. 

80. Or.—In re Murray, 107 P. 19, 66 
Or. 132. 

81. Or.—In re Murray, supra, 

88. Or.—In re Murray, supra. 

8fi. Mass.—Tomlinson v. Flanagan, 
190 N.E. 786, 287 Mass. 38. 

84 . Mass.—^Tomlinson v. Flanagan, 
supra. 


85. Mass.—^Luscomb v. Bullard, 5 
Gray 403, 66 Am.D. 374. 

86. N.C.—Meares v. Williamson, 184 
aE. 41, 209 N.C. 448. 

87. N.Y.—Hughes v. Hiscox, 174 N. 
Y.S. 664, 106 Misc. 521. 

8a Ala.—Stumpf v. Wiles, 179 So. 
201, 236 Ala. 317. 

Ark.—Gilleylen v. Hallman, 216 S.W. 
15. 141 Ark. 62. 

Cal.—Title Insurance & Trust Co. v. 

Gould, 191 P. 666, 47 Cal.App. 633. 
Ill.—Coyle V. Velie Motors Corpora¬ 
tion, 27 N.E.2d 60. 305 IlLApp. 135 
,—Rubinkam v. MacArthur, 23 N. 
E.2d 348, 302 Ill.App. 71. 

Md.—Frick v. Denison, 81 A. 697, 116 
Md. 296. 

Mass.—Eaton v. Walker, 138 N.EL 
798, 244 Mass. 23. 

Minn.—State ex rel. Larson v. Pro¬ 
bate Court of Hennepin County, 
283 N.W. 646. 

Miss.-Hutton V. Gwln, 195 So. 486. 
188 Miss. 763—Reedy v. Allen, 179 
So. 669, 181 Miss. 471. 

N.J.—In re Foster's Estate, 176 A 
156, 13 N.J.Misc. 36. 

N.Y.—In re Schrauth’s Will. 292 N.Y. 
a 926, 249 App.Div. 847—In re 
Jaffe’s Will, 300 N.Y.S. 1046, 165 
Misc. 407—In re Merrill's Estate, 
300 N.Y.S. 1142, 165 Misc. 295—In 
re Nebensahl's Estate, 294 N.Y.S. 
663, 162 Misc. 366—In re Woolf- 
Bon's Will, 287 N.Y.S. 12. 168 Misc. 
928—In re Young’s Estate, 282 N. 
Y.a 772, 156 Misc. 796, 801—In re 
Wilson's Estate, 265 N.Y.S. 672, 
147 Misc. 542—In re Fullam's Es¬ 
tate, 181 N.Y.S. 677, 111 Misc. 614. 
Ohio.—Lambert v. Thrasher, App., 82 
N.E.2d 440—Dicken v. Strasburger, 
166 N.E. 143, 31 Ohio App, 18. 
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himself in his accounts subject to the court's allow¬ 
ance, although it has been said that good faith re¬ 
quires an attorney who intends to hold an executor 
or administrator personally liable for his fee to in¬ 
form him of that fact at the time the services of the 
attorney are sought.*® 

Statutes or local practice come sometimes in aid 
of an attorney's recovery of recompense or costs by 
way of allowance out of a particular fund collected, 
where the suit itself was duly authorized, although 
this may not necessarily give an attorney the full 
recompense to which the representative had bound 
himself personally;®® and it seems that the repre¬ 
sentative may also make a special agreement that 
the attorney employed to render services beneficial 
to the estate shall look to the estate alone for recom- 
pense.®! An attorney employed by a personal rep¬ 
resentative is sometimes allowed compensation di¬ 
rectly from the estate where the personal repre¬ 
sentative is insolvent,®® and the statutes sometimes 
authorize an executor to bind the estate for the 
payment to attorneys of a reasonable compensation 
for services which are necessary in the course of 
administration.®® It has also been held that an ex¬ 
ecutor may bind the estate by the employment of 
counsel to defend the will when this is contested.®^ 


Under a will giving the executor full power to em¬ 
ploy persons necessary to manage the estate, an ob¬ 
ligation incurred in employing counsel is a charge 
against the estate, and not a personal charge against 
the executor.®* . 

§ 200. Funeral Expenses, Tombstones, Etc. 

An executor or adminletretor who hee ordered the 
funeral of, or a tombetone for, hla decedent hae been 
held liable therefor In hie pereonal, ae dietlngulehed from 
hie repreeentative, capacity. 

Generally, funeral expenses, the cost of tomb¬ 
stones, and the like, are, as shown infra §§ 384, 385, 
charges against the estate, which the representative 
must pay out of the assets and for which he is lia¬ 
ble in his representative capacity. However, the 
general rule, stated supra § 198, denying the power 
of the representative to bind the estate by his con¬ 
tracts, has been applied so as to hold the executor 
or administrator who has ordered the funeral of, 
or a tombstone for, his decedent liable only person¬ 
ally and not m his representative capacity,®* unless 
he has stipulated against personal liability,®*^ or the 
circumstances are such as clearly to show that the 
credit of the estate was accepted and to raise the 
implication of a promise by the estate to pay.®* 

The estate is not liable on an express promise by 


Or.—re Prince’s Bstate, 246 P. 
713, 118 Or. 210. 

S.D.—In re Sachs* Estate, 297 N.W. 
793. 

Tex.—Morton’s Estate v. Fergruson, 
Civ.App., 46 S.W.2d 419, 420, citing 

Oozpns Jtuls. 

Wls.—Juergens v. Ritter, 279 N.W. 
61, 227 Wis. 480. 

6 C.J. p 734 notes 3. 4—24 C.J. p 66 
note 26. 

fltenriocs psrfozmsA prior to attor- 
ns3r*s death 

An administratrix’ employment of 
attorney to probate estate created an 
Implied contract to pay attorney the 
reasonable value of services per¬ 
formed by attorney prior to his 
death.—Summ v. Superior Court in 
and for Tolo County, 84 P.2d 162, 29 
Cal.App.2d 303. 

Probate oonrt not bonad by ooa- 
tract which was made without 
court’s authorisation.—In re De 
Barry’s EsUte, 1X1 P.2d 728, 43 Cal. 
App.2d 716. 

Btaitutoary right to mamo attorney 

Statute, providing that when Arm 
or corporation be named as adminis¬ 
trator or exeoutor certain persons 
shaU name attorney who shall repre¬ 
sent the estate, is inapplicable where 
personal representative is individual, 
and does not make his attorney the 
attorney for the estate.—In re Ame- 
berg*s Estate, 200 N.W. 557, 184 Wis. 
670. 


86 . Ill.—Rubinkam v. MacArthur, 23 
N.E.2d 848, 302 IlLApp. 71. 

90. N.Y.—In re Proffen’s Estate, 24 
N.T.S.2d 889, 175 Misc. 447—In re 
Marlnano's Estate, 286 N.T.S. 811, 
158 Misc. 826—In re Liell's EsUte, 
266 N.Y.S. 730, 148 Misc. 279. 

24 C.J. p 67 note 27. 

Agroemettt held lasQultoblo aad va. 
eaforoeable 

N.Y.—In re Mealy’s Estate, 4 N.Y.S. 

2d 660, 167 Misc. 768. 

Tested laterest la faad 
Administratrix could not contract 
with attorney so as to vest attorney 
with vested Interest in fund secured 
on claims owing esUte and preclude 
same from becoming asset of esUte 
when paid into hands of administra¬ 
trix.—Turner v. Moore, Mo.App., 67 
S.W.2d 770. 

I 91. Cal.—Chapman v. Pitcher, 276 P. 

I 1008, 207 Cal. 68. 

24 C.J. p 68 note 28. 

98. Wls.—In re Arneberg’s Estate, 
200 N.W. 667, 184 Wls. 670. 

24 C.J. p 68 note 29, p 310 note 62 
ta], [b]. 

93. Mich.—Jackson v. Lieech, 71 N. 

W. 846, 118 Mich. 391. 

N.Y.—In re Woolfson’s Will, 287 N.Y. 
S. 12, 158 Misc. 928. 

ireoesiily for ssnrlces aad rsasoa- 
ableaess of fees are questions for the 
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court, not for representatives of the 
estate.—Morton’s Estate v. Ferguson, 
Tex.Civ.App., 46 S.W.2d 419, error 
refused. 

94 . Ky.—McMillen’s Ex’rs v. Mc- 
Blroy. 217 S.W. 927, 186 Ky. 644. 

La.—^Fenner v. McCan, 21 So. 768, 49 
La.Ann. 600. 

Okl.—In re Wah-kon-tah-he-ump-ah’s 
Estate, 261 P. 973, 128 Okl. 179. 

95. Miss.—Gwin v. Fountain, 126 
So. 18, 169 Miss. 619, suggestion of 
error sustained on other grounds 
132 So. 659, 159 Miss. 619. 

96. Cal.—Seits v. Engert, 66 P.2d 
1242, 13 Cal.App.2d 302. 

Del.—Smolka v. James T. Chandler 
& Son, 20 A.2d 131, 134 A.L.R. 629, 
affirming James T. Chandler & Son 
, V. Smolka, 13 A.2d 427, 1 Terry 416. 
Me.—Call V. Garland, 126 A. 225. 124 
I Me. 27. 

Pa.—In re Bower’s Estate, 76 Pa. 

Super. 203. 

24 C.J. p 68 note 33. 

Right to be reimbursed from estate 
see infra I 230. 

97. Del.—Smolka v. James T. 

Chandler 4b Son, 20 A.2d 181, 134 
A.L.R. 629, affirming James T. 

! Chandler 4b Son v. SmoUca, 18 A.2d 
427, 1 Terry 416. 

98^ Del.—Smolka James T. 

Chandler 4k Son, supra. 
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the executor to paj^ ler {uneral eiqienses where one 
would not be implied by law, or on one dilFerent 
from that which would be implied.** 

§ 201. l^jrment of Decedent’s Debts 

An •xeeutor or adminlotrator may bind the oatato» 
andf undor aomo clrcumataneoa* himaolf, Individually, by 
a promito to pay a dobt of doeodont. 

An executor or administrator may bind the es¬ 
tate by a promise to pay the debt which is a just and 
clear liability of the estate,^ and a promise to pay 
a debt of decedent in consideration of assets is a 
promise in his representative capacity and will sup¬ 
port a judgment de bonis testatoris or de bonis dece- 
dentis.2 His authority in this respect is limited, 
however, to the amount of assets in his hands, and 
he can in no case bind the heir or devisee while 
with respect to himself, as he is not bound to pay 
the debts beyond the assets which he receives, he is 
not presumed to intend binding himself for pay¬ 
ments in a more extensive sense, and hence even 
his unequivocal promise, written or oral, to pay a 
debt of his decedent, does not make him personally 
liable therefor unless it is founded on some sufficient 


consideration other than the existence of the debt> 
Nevertheless, in various instances, such as extend 
sion, forbearance by the creditor, or a substitution 
of securities, the executor or administrator may 
make himself personally liable by his direct prom¬ 
ise to pay, as for a new and sufficient considera¬ 
tion,^ and it has been considered that his direct 
promise may bind him absolutely if the debt of the 
decedent was already barred by limitations.^ 

§ 202. Borrowing Money 

An pKnoutor or administrator, as such, has no In¬ 
herent authority to borrow money; and loans to the rep¬ 
resentative which are not authorized by statute, will, or 
order of court do not bind the estate. 

An executor or administrator, as such, has no in¬ 
herent authority to borrow money, and loans to the 
representative do not constitute valid claims against 
the estate or entitle the lender to interest thereon, 
although the representative may make himself per¬ 
sonally liable and the rule in this respect is not 
changed by the fact that the money was borrowed 
for the benefit of the estate,^ although under such 
circumstances, as shown in the C.J.S. title Subroga- 


PP. Mass.—Durkin v. Lanaley, 46 N. 
B. 11$. 167 Mass. 677—Hapgood v. 
Houghton, 10 Pick. 154. 

1. Aris.—Sturges v. Sturges, 60 P. 

2d 886. 46 Arlz. 331. 

Mass.—Hapgood v. Houghton. 10 
Pick. 154, 19 Am.D. 238. 

24 C.J. p 68 note 37. 

Performance of decedent's obliga¬ 
tions generally see supra | 189. 

Promises by executors and adminis¬ 
trators as within statute of frauds 
see the C.J.S. title Frauds, Stat¬ 
ute of 16 8-11, also 27 C.J. p 128 
note 68 et seq. 

P. U.S.—Adams v. Whiting, D.C., 1 
F.Ca8.No.69, 2 Cranch C.C. 132. 

24 C.J. p 68 note 38. 

8. Ky.—Grotenkemper v. Bryson. 79 
Ky. 353. 

N.Y.—Jenkins v. Phillips, 68 N.Y.S. 
788, 41 App.Div. 389. 

Liability of heirs for debts of ances¬ 
tor see Descent and Distribution 
If 116-138. 

4L Minn.—Germania Bank v. Mi¬ 
chaud. 66 N.W. 70. 62 Minn. 469, 
64 Am.S.R. 663. 80 L.R.A. 286. 

24 C.J. p 68 note 40. 

A Mass.—Wilton v. Baton, 127 
Mass. 174. 

24 C.J. p 68 note 41. 

P. S.C.—McGrath v. Barnes, 13 B.C. 
328, 36 Am.R. 687. 

24 C.J. p 69 note 42. 

7. U.S.—Herbert v. Sullivan, D.C.N. 
H., 87 F.Supp. 468. 

Ala.—-Grist v. Carswell, 166 So. 102, 
331 Ala. 442—First Nat Bank v. 
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De Jernett. 159 So. 73, 75, 229 Ala. 
564, citing Corpus Juris. 

Ark.—Reed v. Futrall, 115 S.W.2d 
542, 646, 195 Ark. 1044. quoting 
Corpus Juris. 

Cal.—In re Montijo's Estate. 72 P. 

2d 178, 2'3 Cal.App.2d 54. 

Conn.—Hewitt v. Beattie, 138 A. 796, 
106 Conn. 602. 

Ga.—Field v. Manly. 195 S.B. 406. 
185 Ga. 464—^Taunton v. Taylor, 
141 S.B. 611, 37 aa.App. 695. 

Ky.—Hardwick v. Cotterlll, 299 S. 
W. 958, 959, 221 Ky. 783, quoting 
Corpus Juris. 

Mont.—In re Jennings' Estate, 241 
P. 648, 74 Mont. 449. 

N.J.—^Kaufman v. Trust Co. of New 
Jersey. 17 A.2d 790. 128 N.J.Eq. 
602, reversed on other grounds 22 
A.2d 279. 130 N.J.Eq. 346. 

N.Y.—In re Witklnd's Estate, 4 N. 
Y.S.2d 933, 167 Misc. 885—Stark 
V. National City Bank of New 
York, 291 N.Y.S. 884, 161 Misc. 
'51, modified on other grounds 1 
N.Y.S. 738, 253 App.Div. 801, mo¬ 
tion granted 3 N.Y.S.2d 898, 254 
App.Dlv. 658, reversed on other 
grounds 16 N.E.2d 876, 278 N.Y. 
38'8, 123 A.L.R. 99. 

Tex.—Sherman v. El Paso Nat. Bank. 
Clv.App., 100 S.W.2d 402, 408. cit¬ 
ing Ckuvup JuziSi error dismissed. 
Vt.—Hall V. Windsor Sav. Bank, 124 
A. 593, 97 Vt 125, affirming 121 
A. 682. 97 Vt 125. 

Wash.—Sandberg v. Denman, 24 P. 
2d 462. 174 Wash. 142, citing Cor. 
pus JniUk 

W.Va.— Yokum v. Tokum, 167 S.B. 
679, 110 W.Va. 221. 
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Wis.—In re Pflster's Estate, 255 N. 
W. 911, 216 Wis. 42. rehearing de¬ 
nied ^56 N.W. 245, 216 Wis. 42. 

24 C.J. p 69 note 44. 

Mortgage of realty see infra S 298. 
Pledge or mortgage of personalty see 
infra 9 '303. 

& Ark.—Reed v. Futrall, 116 S.W.2d 
642, 545, 196 Ark. 1044, quoting 
Corpus Juris. 

Ga.—Field v. Manly, 195 S.B. 406, 
185 Ga. 464—^Wynne v. Mixon, 176 
S.E. 637. 179 Ga. 637—Carter v. 
Davis, 164 S.E. 264, 174 Ga. 824— 
O'Kelly V. McGinnis, 81 S.E. 197, 
141 Ga. 379. 

Ky.—Hardwick v. Cotterill, 299 S.W. 
95'8, 959, 221 Ky. 783, quoting Cor¬ 
pus Juris. 

Tex.—Sherman v. El Paso Nat. Bank, 
Clv.App., 100 S.W.2d 402, 408, cit¬ 
ing Corpus Juris, error dismissed. 
Vt.—Hall V. Windsor Sav. Bank. 124 
A. 598, 97 Vt 125, affirming 121 A. 
582. 97 Vt 125. 

Validity of agrseaasut autborlsiag 
administrator to carry on business 
does not affect his ability to bor¬ 
row money for estate or right of 
widow to give money thereto.—Taun¬ 
ton V. Taylor, 141 S.E. 511. 37 Ga. 
App. 695. 

Acts blaadiag on estate 

In so far as the acts of executors 
and trustees, in substituting their 
obligations for those of the testator 
and in borrowing money to meet tes¬ 
tator's obligations and their own 
given in substitution for his, had 
for thefar purpose the canceling of 
testator's Indebtedness, they were 
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tion § 10, also-24 CJ. p 71aote 70, there may be a power may be coafetred-by stipulation of the intet* 
right of subrogation. > estedi parties.^* 

It has been said that the probate court is wthout Where a loan was made under circumstances ren- 
power to confer on the pers^al representative the 

authority to borrow;# neve^eless, the exercise of ^tqvArtd, as a condition of preserving his rights 
such power has been upheld«> where the money was ^ Application of the 

borrowed for the purpose of paying debts of dece- money lent 
dent.li 

Power to borrow money on lien security may be Borrowing outside of state. Where the personal 
given by will,i2 and statutes sometimes sanction bor- representative may borrow money for the benefit of 
rowing with the creation of a lien, although usually estate, it has been held that he may procure such 
on due investigation and a previous order from the money beyond the border of the state in which his 
court.1® Furthermore, it has been held that ‘ the letters were granted.i® 


binding on the estate and the bene- 
flciarles.--*'McAuslan v. Union Trust 
Co., 125 A. 296, 46 R.L 176. 

9. Tex.—Sherman v. El Paso Nat. 
Bank, Olv.App., 100 S.W.2d 402, 
error dismlBsed. 

MX paste osdsr 

A probate court has no power to 
make ex parte order authorizing* ex¬ 
ecutor to borrow money.—Brownfield 
v. McFadden, 68 P.2d 993. 21 Cal. 
App.2d 208. 

tn, New York the court will not 
direct executors concerning the bor¬ 
rowing of money and the pledging 
of the estate’s securities, as the ar¬ 
rangement for a final settlement is a 
matter entirely Invested in execu¬ 
tors.—In re Sehmutz* Estate, 2S8 N. 
T.S. 98, 159 Mlsc. 454—In re Hanna’s 
Estate. 196 N.Y.S. 160, 119 Misc. 
286. 

10. Oonrt of ognlty may render de¬ 
cree authorizing executor or admin¬ 
istrator, on proper bill and proof, 
after due notice to interested par¬ 
ties, to borrow money and to pledge 
as security property of estate sub¬ 
ject to administration, but decree 
marks limit of power and gives no¬ 
tice to lender of extent of authority 
conferred.—First Nat, Bank v. De 
Jernett, 169 So. 73. 229 Ala. 561. 

11. Tex.—Dallas Joint Stock Land 
Bank of Dallas v. Forsyth, 109 S. 
W.2d 1046, 130 Tex. 563, modifying 
Forsyth v. Dallas Joint Stock Land 
Bank, Clv.App., 81 S.W.2d 1103, re¬ 
hearing denied Dallas Joint Stock 
Land Bank of Dallas v. FOrsyth, 
112 S.W.2d 173, 130 Tex. 563. 

OoUatena attack 

Whether order of probate court, 
approving loan for payment of tes- 
tatoi^s debts, was subject to col¬ 
lateral attack by devisee, depended 
on whether probate court had power 
to hear and determine validity of 
claim for payment of which loan 
was obtained, since, if claim was 
utterly void, court had no power to 
hear and determine its validity, and 
order waa void and subject to col¬ 
lateral attack, but,.if court had right 
of decision, then order, although er¬ 


roneous, was not void and not sub¬ 
ject to collateral attack.—^Dallas 
Joint Stock Land Bank of Dallas v. 
Forsyth, supra. 

Power to authoriie renewal or ex- 
teasioa 

The probate court had power to 
authorize renewal or extension of 
Indebtedness of estates by adminis¬ 
trators or executors pursuant to 
court orders by borrowing money to 
pay Indebtedness which was due, 
even prior to enactment of statute 
providing that an executor or admin¬ 
istrator may on application and or¬ 
der, authorizing such, renew or ex¬ 
tend any obligation owing by or 
owing to estate.—Loewenstein v. 
Watts. 137 S.W.2d 2. 134 Tex. 660, 128 
A.L.R. 910, affirming, Clv.App., 119 
S.W.2d 176—Martin v. Dial, Com. 
App., 57 S.W.2d 75, 89 A.L.R. 571, 
reversing Dial v. Martin, Clv.App., 
37 S.W.2d 166. 

19L Ga.—Central Hanover Bank & 
Trust Co. v, Wheeler, 173 S.E. 431, 
178 Ga. 498. 

34 C.J. p 69 note 47. I 

Testamentary power to mortgage ] 
land see infra { 298. j 

Approval of oonrt 
Where executor was directed by 
will to ’’use” revenues of the estate 
for certain purposes, loans could be 
made only with probate court’s ap¬ 
proval.—In re Fleshman’s Estate, 6 
P.2d 727, 51 Idaho 312. 

Will ooafsrrlag authority 

(1) Where will devised property 
to executors with directions to use 
income for benefit of testator’s wid¬ 
ow and. If necessary, to sell lands 
to provide widow comfortable sup¬ 
port, executors could borrow reason¬ 
able sums for purpose of maintain¬ 
ing property in such manner as to 
yield fair Income to meet widow’s re¬ 
quirements.—New Martinsville Bank 
v. Buflingame, 178 S.E. 690, 116 W. 
Va. 122. 

(2) Other cases see 24 C.J. p 69 
note 47 (aj. 

Will not ooaferring aathosltg 

(1) Provision In will empowering 
executor to invest, reinvest, and keep 
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assets of estate Invested In mort¬ 
gages on realty, and in such stock 
and bonds as one of the executors 
might deem to be to the best ad¬ 
vantage, did not accord an executor 
the right to borrow money and 
pledge the assets of the estate as 
security therefor.—Kaufman v. Trust 
Co. of New Jersey, 17 A.2d 790, 128 
N.J.Eq. 603, reversed on other 
grounds 22 A2d 279, 130 N.J.Eq. 346. 

(2) Other case.—McMillan v. Cox, 
34 S.E. 341, 109 Ga. 42. 

“Tsmporary loan” authorized by 
will is determined by circumstances 
under which made, and ordinarily is 
understood as not exceeding one 
year.—Yokum v. Yokum, 1*67 S.E. 
•579, 110 W.Va. 221. 

13. Idaho.—In re Fleshman’s Estate, 
6 P.2d 727, 728, 51 Idaho 312. cit¬ 
ing Corpus Juris. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

24 C.J. p 69 note 48. 

Statutory power to mortgage land 
see infra S 298. 

Puiposs of borrowing 

(1) "Obligation,” as used in stat¬ 
ute empowering executors and ad¬ 
ministrators to borrow money to pay 
"obligations” secured by liens on re¬ 
alty, included all liabilities whether 
created by contract or law, and tax¬ 
es on land are ’’obligations secured 
by lien” within statute.—Rose v. W. 
B. Worthen Co.. 53 S.W.2d 16, 186 
Ark. 206, 86 A.L.R. 212. 

(2) The statute does not authorize 
expenditures for any purpose other 
than to pay debts personally due by 
decedent.—Reed v. Futrall. 116 S.W. 
2d 542, 196 Ark. 1044. 

Statutss bhould bs rigidly followed 
Mont.—Montgomery v. Gilbert, 108 
P.2d 616, 111 Mont. 250. 

14. Or.—In re Baker’s Estate, 67 P. 
2'd 185, 156 Or. 256. 

16. N.J.—Goodell v. Munroe, 97 A. 
1'62. 86 N.J.Eq. 18. 

16L Ala.—Farmers' & Merchants^ 
Bank v. Sanford, 48 So. 226, 150 
Ala. 196. 
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§ 203. Bills and Notes 

An Mseiitor or administrator Is without Inhoront au¬ 
thority to Impose liability on the estate by giving or In¬ 
dorsing a note or accepting a bill of exchange. 

An executor or administrator has no inherent au¬ 
thority to render the estate liable by giving or in¬ 
dorsing a promissory note or accepting a bill of ex¬ 
change,nor is such authority deducible from an 
express power to sell and reinvest the assets but 
the executor or administrator is personally liable on 
such an instrument, as maker, indorser, or acceptor, 
as the case may be,^^ unless it is expressly stipulat¬ 
ed that he shall not be individually liable,or un¬ 


less he is able to show that, as his individual con¬ 
tract, the note was without consideration, and the 
payee agreed to look only to the estate for pay- 
ment.2l 

It is usually considered that the rule imposing per¬ 
sonal liability on the representative is not affected 
by the fact that the note or acceptance is given for 
a debt of decedent,^2 ®r for money borrowed for the 
estate,22 or that the note is given as a renewal of 
a note executed by decedent.24 It has been held that 
the personal liability of the representative is not af¬ 
fected by the fact that he signs as “executor” or 
“administrator”26 and designates by name the es- 


17. U.S.—Soper v. Pointer, C.C.A. 
Ala., 67 F.2d 676. 

Ala.—First Nat. Bank v. De Jemett, 
159 So. n, 75. 229 Ala. 664, clt- 
ingr Corpus trails. 

r>el.—Carre v. Seaman, 190 A. 564. 

8 W.W.Harr. 197. 

Ga.—Field v. Manly, 195 S.K. 406. 
185 Ga. 464—Carter v. Davis, 164 
S.E. 264, 174 Ga. 824. 

Ky.—State Nat Bank of Frankfort 
V. Thompson, 126 S.W.2d 412, 277 
Ky. 527. 

N.J.—Trust Co. of New Jersey v. 
Bream, 167 A. 163, 164. 11 N.J. 
Misc. 669, citiniT Corpus juris. 

Tex.—Sherman v. El Paso Nat Bank, 
CIv.App., 100 S.W.2d 402, 408, er¬ 
ror dismissed, citing Corpus Juris 
—Stale Nat Bank of Bonham v. 
Hester. Civ.App., 1 S.W.2d 915, 
error dismissed. 

Wash.—Sandberg v. Denman, 24 P. 
2d 452, 174 Wash. 142, citing Oor- 
pus Juris. 

24 C.J. p 70 note 51. 

axsoutors ouBUot waive uotioe of 
protest on a note made by their tes¬ 
tatrix. or by any act create a liabil¬ 
ity against the estate which does not 
already exist.—Matter of Mandel- 
baum, 141 N.T.S. 319, 80 Misc. 475, 
affirmed 144 N.T.S. 1128, 1'69 App. 
Div. 909. 

Eireot of Vegotiable XBstnuueuts 
Xiaw 

Uniform Negotiable Instrument 
Law does not change common-law 
rule that executor cannot bind his 
decedent's estate by making negotia¬ 
ble instruments.—Carre v. Seaman, 
190 A. 664, 8 W.W.Harr. Del., 197. 

18. U.S.—Boggs V. Wann, C.C.Ohio, 
58 F. 681. 

19« U.S.—Soper v. Pointer, O.C.A. 
Ala., 67 F.2d 676. 

Del.—Carre v. Seaman, 190 A. 564, 
8 W.W.Harr. 197. 

Oa.—Field v. Manly, 195 S.E. 406, 
186 Qa. 46'4—Reed v. Gormley, 196 
S.E. 921, 57 Ga.App. 821. 
Ml88.-^rgill Bros. v. Perry, 128 So. 
755. 157 Miss. 648. 

N.J.—Trust Co. of New Jersey v. 
Bream, 167 A. 163, 164, 11 N.J. 
Misc., 569, citing Corpus Juris. 


N.T.—In re Balcone's Estate, 260 N. 

T.S. 647, 145 Misc. 499. 

R.I.—Ryan v. Hebert. 124 A. 657, 46 
R.I. 47. 

Tex.—First State Bank & Trust Co. 
of Rio Grande City v. Ramirez, 
Oom.App., 126 S.W.2d 16, revers¬ 
ing Ramirez v. First State Bank & 
Trust Co., Civ.App., 92 S.W.2d ‘523 
—Sherman v. El Paso Nat. Bank, 
Civ.App., 100 S.W.2d 402, error dis¬ 
missed—State Nat. Bank of Bon¬ 
ham v. Heater, Civ.App., 1 S.W.2d 
915, error dismissed. 

24 C.J. p 70 note 53. 

Reimbursement out of assets of es¬ 
tate see infra 9 217. 

Cauesllation of personal uol# 

(1) Executrix being bound by 
waiver of demand and notice over 
signature of her deceased husband, 
under whose will she was sole lega¬ 
tee, as accomnKidation indorser of 
note, no fraud was practiced on her 
by payee trust company's officer in 
inducing her to assume personal lia¬ 
bility for note by advice that she 
was liable thereon as executrix, and 
she was not entitled to cancellation 
of her personal note for amount of 
note signed by her deceased husband 
even if payee trust company's offi¬ 
cial did not act fairly and honestly 
in dealing with and advising her at 
time of her execution of note, in 
absence of flnding that his fraud led 
to her disadvantage, particularly in 
view of enhancement of her interest 
in decedent's estate by payee's loss 
of right to proceed against it on 
original note.—Record v. Rochester 
Trust Co., 192 A. 177, 89 N.H. 1, 110 
A.L.R. 1218. 

(2) Beneficiaries' statement that 
revocation proceeding would be 
brought against executor did not 
constitute "duress," so as to entitle 
executor to cancellation of notes and 
conveyance given by him to secure 
repayment of moneys Improperly 
paid out to executor's wife.—In re 
Ludlam’s Estate, 285 N.T.S. 597, 158 
Misc. 283. 

xaabUltj i& assuaipsit 
Administrators, to whom money 
was advanced by bank to pay valid 
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claims against the estate, and who 
gave their notes as administrators, 
as evidence of the indebtedness, 
would be personally liable to bank in 
assumpsit on an implied contract 
as for money had and received, if 
they were not liable on notes -—Sher¬ 
man V. El Paso Nat. Bank, Tex.Civ. 
App., 100 S.W.2d 402, error dis¬ 
missed. 

Sa Md.—R. D. Johnson Milling Co. 

V. Brown, 196 A. 100, 178 Md. 366. 
Mich.—Manufacturers' Finance Cor¬ 
poration V. Andary*B Estate, 256 
N.W. 601. 269 Mich. 1. 

24 C.J. p 70 note 54. 

ZiUlonieaiisB.t imdsr spsclal ajxosmsBt 
Tex.—^Wade v. Wade. 36 Tex. 629. 

81. Mo.—Rittenhouse v. Ammerman, 
64 Mo. 197, 27 Am.R. 216. 

88. Mass.—Browne v. Falrhall, 100 
N.E. 556, 213 Mass. 290, 45 L.R.A.. 
N.S., 349. 

24 C.J. p 71 note 56. 

83. Ga.—Carter v. Davis, 164 S.E. 
264, 174 Ga. 624. 

84. Miss.—Terger v. Foote. 48 Miss. 
62. 

However, it has been held that 
note executed on behalf of estate 
by executrix in lieu of note of same 
amount and to same party executed 
by decedent prior to his death, and 
which was listed by executrix as 
valid obligation of estate, was en¬ 
forceable against executrix and heirs 
of decedent, since it was merely ac¬ 
knowledgment of old debt.—First 
Nat. Bank v. Rubenstein. La.App., 
164 So. 480. 

OoBsent of ersdltor 

An executor may, in the exercise 
of a reasonable discretion, the cred¬ 
itor consenting, postpone payment of 
testator's negotiable note and renew 
such note to afford opportunity to 
pay it out of the assets of the es¬ 
tate.—First Nat. Bank of Salem v. 
Jacobs, 102 S.E. 491, 85 W.Va. 658. 

85. U.S.—Soper v. Pointer, C.C,A. 
Ala., 67 P.2d 676. 

Mich.—Manufacturers* Finance Cor¬ 
poration V. Andary's Estate, 856 
N.W. 601, 269 Mich. 1. 

N.J.—Trust Co. of New Jersey v. 
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tate which he represents,** or that the promise in 
the body of the note is made as executor or admin¬ 
istrator;*^ but the provision ox the Negotiable In¬ 
struments Law that, where an instrument contains 
words indicating that it was signed in a representa¬ 
tive capacity, the party so signing is not personally 
liable on fhe instrument if he was duly authorized, 
has been applied,** although such provision was not 
intended to exempt from personal liability an admin¬ 
istrator who, as such, executes a note without au¬ 
thority.** In determining whether the representa¬ 
tive is personally liable on a bill or note, the trans¬ 
action is to be scrutinized in the light of the actual 
circumstances,** and the form of the note is not 
conclusive.*^ No personal liability is created where 
an administrator pursuant to the decree of distri¬ 
bution indorses a note taken in the course of ad¬ 
ministration and delivers it to the heirs.** 

It has been held that the probate court is without 
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power to confer authority on the representative to 
execute bills or notes.** Statutes sometimes permit 
of borrowing, on note, usually with the assent of the 
probate court,*^ and on a note executed under such 
circumstances the representative is not personally li¬ 
able.** Power to bind the estate by giving a note 
may be conferred also by the terms of the will.** 

§ 204. Guaranty or Suretyship 

An exsetitor or administrator cannot bind the eetate 
by a promiae by way of guaranty or auretyship, but by 
the undertaking he charges himeelf personally. 

The usual rights and liabilities of guaranty or 
suretyship are protected and enforced in the case of 
decedent's assets ;*7 but the executor or adminis¬ 
trator cannot directly bind the estate by his own new 
promise by way of guaranty or suretyship, although 
the transaction be one affecting decedent’s own 
promise and liability, but by his undertaking he 
charges himself primarily and personally.** Where 
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Bream. 167 A. 16<3, 164, 11 N.J. 
Misc. 669, citing Oorpiis tals. 
K.Y.—re Balcone's Estate, 260 N. 

T.S. 647, 146 Misc. 499. 

Tex.—State Nat. Bank of Bonham v. 
Hester, Clv.App., 1 S.W.Sd 915. er¬ 
ror dismissed. 

24 C.J. p 71 note 67. 

M U.S.—Soper v. Pointer, C.G.A. 

Ala., 67 F.2d 676. 

24 O.J. p 71 note 5'8. 

SRT. Tenn.—'East Tennessee Iron 
Mfg. Co. v. Oaskell, 2 Lea 742. 
Tex.—Gregory v. Leigh, 38 Tex. 818. 
Contra Steele v. McDowell, 17 Miss. 
193. 

88. Ga.—Wright y. Morris, 177 S.E. 
866, 50 Ga.App. 196. 

N.T.—Hellawell v. Garrett Busch 6b 
Son, 286 N.T.S. 717, 167 Misc. 805. 
W.Va.—^Flrst Nat. Bank of Salem v. 
Jacobs, 102 S.E. 491, 8S W.Va. 6'63. 

89. Tex.—State Nat. Bank of Bon¬ 
ham v. Hester, Clv.App., 1 S.W. 
2d 915, error dismissed. 

8a N.Y.—^In re Balcone's Estate, 
260 N.Y.S. 647. 146 Mlse. 499. 

81« N.Y.—In re Balcone's Estate, 
supra. 

Sa Neb.—Carter v. Carrell, 247 N. 
W. 848. 

asdonsiaMit Ul payment of Xagaor 
Where a note payable to "Henry 

il£ pt, . .. — , executor," was Indorsed 

by the executor In a similar form 
and delivered with other money to a 
legatee am payment of a legacy, and 
the legatee signed a receipt releasing 
the executor from all claims, it was 
held that, m view of the fact that the 
note wae a part of the trust estate, 
that no part of the consideration 
went to the execatpy, and that this 
was known by the. legatee, unless 
other facts showed thfU the executor 
had promised to pay ^9 note, this 


was sulRcient evidence that the in¬ 
dorsement was not intended to create 
a personal liability.—Wolff v. Fla- 
teau, 200 N.Y.S. 646, 206 App.Dlv. 
134. 

88. Tex.—Sherman v. El Paso Nat. 
Bank, Clv.App.. 100 S.W.8d 402, er¬ 
ror dismissed. 

Power of court to authorise borrow¬ 
ing of money by representative 
generally see supra § 202. 
ax parts ordor 

A probate court has no power to 
make ex parte order authorising ex¬ 
ecutor to execute promissory note.— 
Brownfield v. McFadden, 68 F.2d 988, 
21 Cal.App.2d 208. 
astoppel 

That superior court authorised ad¬ 
ministrator to borrow money and 
bind estate by note and mortgage did! 
not estop administrator from subse¬ 
quently attacking validity of trans¬ 
action, notwithstanding all heirs at 
law Joined In application to superior 
court, where all debts were not paid 
and legal duties of administration 
were uncompleted.—Field v. Manly, 
196 S.E. 406, 185 Ga. 464. 

Order of oonrt baaed on. tawidlol—t 
ehowlag of tamtm 

A probate court order, authorising 
renewal and extension of notes se¬ 
cured by mortgage on realty con¬ 
veyed by deed mistakenly reciting 
that grantee assumed payment of 
notes, pursuant to admlnlstrator'a pe¬ 
tition showing merely that deceased 
grantee was owner of realty subject 
to mortgage Indebtedness and not 
informing court that notes were not 
grantee's obligations and that he 
did not assume payment thereof, did 
not authorise administrator to give 
notes validity as,debts of grantee's 
estate, so that successor administra¬ 
tor da bonis non with will annexed 


was not liable for amount of deficien¬ 
cy resulting from mortgage foreclo¬ 
sure sale.—Consolidated Realty Cor¬ 
poration V. Dunlop, 114 F.2d 16. 72 
App.D.C. 27'3. 

aa Del.—Carre v. Seaman, 190 A. 

564, 8 W.W.Harr. 197. 

24 C.J. p 71 note 63. 

88. WIs.—Wisconsin Trust Co. v. 
Chapman. 99 N.W. 841, 121 WIs. 
479, 105 Am.S.R. 1032. 

24 C.J. p 71 note 64. 

86. Del.—Carre v. Seaman, 190 A. 

664, 8 W.W.Harr. 197. 

' Ga.—Central Hanover Bank A Trust 
Co. V. Wheeler, 173 S.E. 431, 178 
Ga. 498. 

34 C.J. p 71 note 66. 

37. Ind.—Stewart v. Davis, 18 Ind. 
74. 

24 C.J. p 71 note 67. 

8a Mo.—^International Store Co. v. 

Barnes, 8 S.W.2d 1089. 

24 C.J. p 71 note 68. 

Xadeoultir 

Where an executor was authorised 
to carry on testator's business as a 
cabinet maker and builder, but not 
to become a member of a building 
trades employers' association, or to 
pledge the estate's assets for such 
purpose, and the executor's agent 
In managing the business, being a 
member of such association, obtained 
a bond to qualify as such member, 
applying fbr the bond In the name 
under which the business was car¬ 
ried om and agreeing to indemnify 
the surety against liability, the es¬ 
tate cannot be compelled to Indemni¬ 
fy the surety, It not appearing that 
the esUte derived advantage from 
the agent’s membership in the aeeo- 
olation.—^Farrelly v. Bchaettler, 106 
N.Y.8. 446, 121 APP.D1V. 678. 
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EXJBOUTOR^ AND ADUINISTBATORS § 205 

an estate was not liable on a guaranty agreement I by acquiescence and recognition, create such liabil- 
exeeuted by decedent, the administratrix could not, I ity.** 

D. INVESTMENTS AND LOANS 


§ 205. Right or Duty to Invest 

iJniMt directed or authorised by etatute, or by the 
will or the neceaaltlea of the case, an executor or ad- 
minlatrator ordinarily la under no duty and poaaeaaea no 
right to Inveet funds belonging to the eatate. 

Although it has been said that an executor or ad¬ 
ministrator owes the duty, pending distribution, to 
use usual prudent means to make the estate produc¬ 
tive of income,^® as a general rule, the duty of an 
executor or administrator is confined to collecting 
and paying out or distributing the assets of the es¬ 


tate,and it is no part of his duty to invest funds 
belonging to the estate.^ 2 xhig duty may, however, 
be imposed on him by wilH* or by statute,*^ or a 
duty to invest may soi^etimes arise from the neces¬ 
sities of the case, where there is considerable and 
unavoidable delay in settling up the estate and mak¬ 
ing final distribution.^^ 

Right to invest, A personal representative is em¬ 
powered to invest estate funds where authorized by 
statute,^* or by the will, or where there is an ex- 


89. K.Y.—Metropolitan Trust Co. v. 
Truax, 139 N.T.S. 181. 164 App.Dlv. 
442, appeal denied 101 K.E. 1110, 
207 N.Y. 750. 

410, N.Y.—In re Ayvasian's Estate, 
276 N.T.S. 123, 163 Misc. 467—In 
re Taft's Will, 260 N.T.S. 294. 146 
Misc. 435, affirming 259 N.T.S. 887, 
modifying 266 N.T.S. 732, 143 Misc. 
387. 

24 C.J. p 75 note 86. 

"The balance of assets remaining 
In the hands of an administrator aft¬ 
er payment of debts should be paid 
to those interested, or put out at 
Interest for their benefit."—In re 
Jula's Estate, 130 A. 733, 736, 3 N.J. 
Misc. 976. 

Duty to deposit funds in interest- 
bearing accounts see supra I 187. 
41. Cal.—^Brenham y. Story, 39 Cal. 
179. 

N.T.—Matter of McDowell, 163 N.Y. 
S. 164, 97 Misc. 806. reversed on 
other grounds 164 N.T.S. 1024, 178 
App.Div. 243. 

Allowance and payment of claims 
see infra §S 367-481. 

Collection of assets see supra 6| 167- 
183. 

Distribution of estate see infra SS 
482-536. 

48 . U.S.—^Adams v. Commissioner of 
Internal Revenue. C.C.A., 110 F.2d 
678, 682, citing Oorpna JUils. 

Cal.—In re Smith's Estate, 297 P. 
927, 112 CaLApp. 680, followed In 
In re Brenhart’s Estate. 297 F. 
931, 112 CaLApp. 766, and Ip re 
Slingsby's Eatate, 297 P. 931, 112 
Cal.App. 767. 

Md.—Dingle v. Shaab, 20 A.2d 149. 
Minn.—In re Marchildon's Estate, 
246 N.W. 676, 188 Minn. 38. 

N.Y.—In re Schroder's Will. 29 N.Y. 
S.2d 754. 176 Misc. 1024—Stark v. 
National City Bank of New York, 
291 N.T.S. 884, 161 Misc. 61, modi¬ 
fied on other grounds 1 N.T.S.2d 
738, 258 App.Div. 801, motion 

grafted 8 N.T.8.2d 898, 264 App. 

, XMv. 668, reversed on other grounds 


16 N.E.2d 376. 278 N.Y. 388, 123 
A.L.R. 99—In re Guenard's Estate, 
266 N.T.S. 770, 149 Misc. 182—In 
re Kruger's Estate, 249 N.T.S. 772, 
189 Misc. 907. 

Pa.—In re McTague's Estate, 66 
Montg.Co. 386. 

24 C.J. p 72 note 72. 

Zavestmeat of own bhare la eetate 
Where administratrix was dece¬ 
dent's widow and entitled to one 
third of estate as such, she was en¬ 
titled to invest or loan out her own 
share in the estate as she pleased 
and at her own risk; but she was 
without right to make unauthorised 
loans or investment of shares of the 
estate belonging to children, her 
duty as representative of estate 
being to earmark funds of shares 
belonging to children for their bene¬ 
fit and to see that each child received 
proper share.—In re Liuksin's Estate. 
290 N.T.S. 932, 160 Misc. 926. 
Purohass of aaauity 

Husband's executors on allowance 
of monthly alimony to wife, should 
set aside or invest sufficient funds, 
but purchase of annuity was im¬ 
proper.—In re Mesmer's Estate, 270 
P. 732, 94 CaLApp. 97. 

48. U.S.—^Adams v. Commissioner 
of Internal Revenue, C.C.A., 110 
F.2d 678, 682, citing Corpus Juris. 
Ky.—Patterson's Ex'r v. Dean, 44 S. 

W.2d 666, 241 Ky. 671. 

N.Y.—In re McManamy's Estate, 16 
N.T.S.2d 270. 172 Misc. 392—In re 
Israel's Estate, 2 N.T.S.2d 170, 166 
Misc. 166, affirmed 12 N.T.S.Zd 240, 
266 App.Div. 1068, reargument de¬ 
nied 12 N.Y.S.2d 782, 267 App.Div. 
817. 

Va,—^iStna Casualty St Surety Co. of 
Hartford, Conn., y. Iiandis, 180 S.E. 
166, 164 Va. 270. 

24 C.J. p 72 note 73. 

Duty to execute provisions of will 
see supra 5 146. 

Xuvsstmsut not rsguirsd hj will 

N.Y.—^In re Watson's Estate, 6 N.Y. 
S.2d 416, 168 Misc. 186. 
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44. U.S.—^Adams v. Commissioner 
of Internal Revenue. C.C.A., 110 F. 
2d 678, 582, citing Corpus Juris. 

Cal.—In re Smith's Estate. 297 P. 

I 927, 112 CaLApp. 680, followed in 
I In re Brenhart's Estate. 297 P. 931. 
112 Cal.App. 766, and In re Slings¬ 
by's Estate, 297 P. 931, 112 CaL 
App. 767. 

N.D.—Zlevor v. Tice, 256 N.W. 470, 
473. 64 N.D. 626. quoting Corpus 
Juris. 

24 C.J. p 72 note 74. 

45. Ill.—Quigley v. Quigley, 18 N. 
E.2d 186, 370 III. 151. 

N.Y.—In re Ayvasian's Estate, 276 
N.Y.S. 123, 163 Misc. 467. 

N.D.—Zlevor v. Tice, 265 N.W. 470, 
473, 64 N.D. 626, quoting Corpus 
Juris. 

24 C.J. p 72 note 76. 

46. U.S.—^Adams v. Commissioner of 
Internal Revenue, C.C.A., 110 F.2d 
678. 

N.Y.—In re Flint's Will, 266 N.Y.S. 
392, 148 Misc. 474, reversed on oth¬ 
er grounds 269 N.T.S. 470, 240 App. 
Div. 217, affirmed In re Central 
Hanover Bank & Trust Co., 196 
N.E. 221, 266 N.Y. 607. 

Va.—Koteen v. Bickers, 177 S.B. 904, 
163 Va. 676. 

47. U.S.—Adams v. Commissioner 
of Internal Revenue, C.C.A., 110 F. 
2d 578. 

N.Y.—City Bank Farmers Trust Co. 
V. Evans, 6 N.Y.S.2d 406, 266 App. 
Div. 136, reargument denied In re 
Sterling's Estate. 11 N.Y.S.2d 223, 
266 App.Div. 967—In re Wlimer- 
ding's Will, 238 N.Y.S. 376, 186 
Misc. 674. 

Pa.—Ferguson v. Weaver, 6 Pa.Dist. 
& Co. 673, 39 Lanc.L.Rev. 21, 87 
York.Leg.Rec. 166. 

Wash.—In re Krueger's Estate, 89 P. 
2d 381, 180 Wash. 165—^In re Mc¬ 
Donald's Estate, 188 P. 623, 110 
Wash. 366. 

Bschauge of stock 
The executor under will directing 
it as trustee to keep trust estate 



as* 


exwcutM Airb AbMiNMiiAfWs 


§ 206 

tended administration;** and the teason for snch 
power in an executor or administrator is even stron¬ 
ger where the situation is more that of a change in 
securities for the protection of the estate than of 
an investment.^® 

§ 206. Duties and Liabilities with Respect to 
Investments 

In making Invattmehta of the funda of the estate, the 
representative aota as a trustee, and hla duties and lia¬ 
bilities are governed by the same rules as apply to other 
trustees. 

In making investments of the funds of the estate, 


the representative acts as trustee rather than as ex^ ' 
ecutor or administrator,®® and his duties and liabil- ' 
ities with respect to such investments are governed 
by the same rules as apply to other trustees.®^ If 
the will contains directions as to the investments to 
be made these must be followed;®® but the execu¬ 
tor has a reasonable’ time in which to make the in¬ 
vestment.®® In the absence of express contrary au-‘ 
thorization in the will, the funds of the estate may 
be placed only in securities which diligent and pru¬ 
dent men of discretion would purchase,®^ and which, 
in addition, are authorized for trust investment by 
the pertinent statutes of the state.®® Furthermore, 


Invested, and glviner It power to sell, 
lease, or otherwise dispose of prop¬ 
erty, had authority to exchange bank 
stock comprising a portion of estate 
for stock in new bank formed as re¬ 
sult of a consolidation.—Glass v. 
Crossman, 286 N.W. 184, 289 Mich. 
180. 

Where testatrix authorised execu¬ 
tors to reinvest In such “securities” 
as they might deem advisable, al¬ 
though not legal investments under 
statute, word “securities” would be 
deemed to include stock, both pre¬ 
ferred and common.—Fidelity Union 
Trust Co. V. liOwy, 196 A. 369, 128 N. 
J.lSc|. 90. 

«<Bsslrs*’ of testator 
A recital that it was testator’s 
“desire” that all moneys derived 
from his estate should be invested in 
certain securities was an expression 
of a desire, and authorized invest¬ 
ment in such securities, but was not 
mandatory.—In re Scott's Will, 204 
N.Y.S. 478. 

Will held Bot to authoxlis iBvest- 
meBt 

N.T.—In re Davison's Ex'rs, 286 N. 
Y.S. 437, 184 Misc. 769, affirmed In 
re Banker's Trust Co., 246 N.Y.S. 
731. 134 Misc. 769. 

24 C.J. p 72 note 73 [c]. 

JbdBiInlstrator with will aBBOzed 
A will authorizing executors to 
make Investments does not authorize 
administrators with the will annexed 
to reinvest.—^Whitlow v. Patterson, 
112 S.W.2d 36, 196 Ark. 173. 

48. U.S.*—Adams v. Commissioner of 
Internal Revenue, C.C.A., 110 F.2d 
578. 

48. U.S.—^Adams v. Commissioner of 
Internal Revenue, supra, 
nne for relBvegtBMBt 

Notwithstanding a long time had 
elapsed since testator's death, execu¬ 
tors were entitled to further reason¬ 
able time to dispose of nontrustee 
securities and reinvest proceeds in 
legal securities in ylev of continued 
depressed market obnditions.—In re 
Wainwright’s WiU, 284 N.Y.S. 678, 


157 Misc. 631, modified on other 
grounds 289 N.Y.S. 510, 248 App.Div. 
336, motion granted 291 N.Y.S. 180, 
248 App.Div. 891. 

ProteotloB of iBvestment 

Executor and administratrix hold¬ 
ing guaranteed mortgage certificates 
were permitted to protect invest¬ 
ments by agreeing with issuing com¬ 
panies, financially embarrassed, to 
reduction of Interest and extension 
of time and to release guarantor 
from guaranty to pay certificates in 
full, the agreement to contain provi¬ 
sion that release should be void on 
appointment of receiver, or on taking 
over of guarantors by superintendent 
of insurance.—In re Cameron's Es¬ 
tate, 265 N.Y.S. 328, 147 Misc. 424. 
80. Ala.—^Amos v. Toolen, 168 So. 
687, 692, 232 Ala. 687, citing Oovpns 
Yuzis. 

24 C.J. p 72 note 76. 

Note taksB by eseoBtor as snch 
Where executors have the advan¬ 
tage of a note given by a corporation 
carrying interest at intervals of six 
months, this note, althongh taken by 
the executors as such, must be re¬ 
garded as their own individually un¬ 
der a finding charging them with the 
value thereof.—^In re Pry, 140 N.Y.S. 
692, 79 Misc. 180. 

51. Ala.—^Amos v. Toolen, 168 So. 
687, 692, 232 Ala. 687, citing Ck>cpBS 
Juris. 

Duties and liabilities of trustee with 
respect to investment of trust 
funds generally see the C.J.S. title 
Trusts 19 320-837, also 65 C.J. P 
796 note 77-p 824 note 64. 

SflL Ala.—^Amos v. Toolen, supra. 
N.Y.—In re McManamy's Estate, 16 
N.Y.S.2d 270, 172 Misc. 392. 
Particular wins coBStmed 

(1) A will authorizing investment 
of moneys derived from estate, stat¬ 
ing testator's preference to be South 
American states and countries and 
cities, “and last the laws of the state 
of New York,'' was clearly Intended 
to mean investments authorised by 
laws of the state of New York.—In 
re Scott's Will, 204 N.Y.S. 478. 

‘ (2) A clause In Will' prohibiting 


executors from investing in securi¬ 
ties in which named trust company 
or its affiliates were interested did 
not prohibit executors from purchas¬ 
ing securities merely because named 
trust company or its affiliates held, 
or were transfer agents or registrars 
for. similar securities.—In re Herb's 
Estate. 296 N.Y.S. 491. 163 Misc. 441. 
Bight to compel oompliaBOC with 
will 

When executor violated testator's 
instructions by changing Investment 
without cause from deposit in bank 
designated by testator to deposit in 
another bank, such violation gave 
beneficiaries right in equity without 
waiting for actual loss to compel 
executor to make investment in ac¬ 
cordance with instructions of testa¬ 
tor.—/Btna Casualty & Surety Co. of 
Hartford, Conn., v. Landis, 180 S.E. 
165, 164 Va. 270. 

DlrcctloB to iBvcst 1b prodnotlvc 
real estate is not satisfied by buying 
vacant lots and. erecting buildings 
thet'eon.—Holcombe v. Coryell, 10 N. 
J.Eq. 392. 

ZnanttclcBcy of assets 

Where testator directed executrix 
and trustee to invest certain specific 
sums in common stocks and provided 
that the balance of the trust fund 
might be invested in legal securities 
only, but after the payment of debts 
and other expenses the balance re¬ 
maining was not sufficient to make 
all the investments directed, the 
amount to be Invested in each secur¬ 
ity would be reduced proportionately. 
—In re Ascher's Estate, 26 N.Y.S.2d 
1000, 176 Misc. 943. 

68. Ky.—Patterson's Bx'r v. Dean, 
44 S.W.2d 566, 241 Ky. 671. 

64. Colo.—In re Macky's Estate, 218 
P. 131, 73 Colo. 1. 

N.J.—Macy V. Mercantile Trust Co., 
69 A. 686, 68 N.J.Eq. 235. 

N.Y.—In re McCafferty's Will, 264 
N.Y.S. 88, 147 Misc. 179. 

56. Arls.—In re Sullivan's Estate, 
78 P.2d 132, 51 AHs. 488. 

N.Y.—^Broderick v. Aaron, 272 N.Y.S. 

219, 181 Misc. 616, affirmed 277 
I N.Y.S. 499, 248 ApplDlv. 694, af- 
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in the absence of testamentary authorization, the 
rcp»rc*sentative is not ,lpcrmitte(f‘to iilcrcia^sc unau- 
thQrize4 holdings which have ^pme to him from the 
testator.5® 

The representative is entitled to apply to the court 
for advice and directions with respect to invest¬ 
ments,57 and the sanction of the court for any in¬ 
vestment, procured before the investment is made, 
will, in the absence of fraud in procuring such sanc¬ 
tion, protect the representative.5* 


Where the representative acts on his .own judg¬ 
ment he is held to absolute good faith®* and is re-f 
quiredjto exercise such prudence and:good judgment 
as prudent persons ordinarily exercise in making in¬ 
vestments of their own funds,*® the first essential 
thing to consider being the safety of the principal, 
even though it may sacrifice income;®^ and if he 
has done this he is aot responsible for a resulting 
loss.*® On the other hand, he is liable for all losses 


Armed 198 N.E. 11, 268 N.Y. 411, 
rearsTument denied 198 N.E. 647, 
268 N.Y. 665—In re McCafferty's 
Will, 264 N.Y.S. 38, 147 Misc. 179. 
Ohio.—In re Trueteeshlp of Couden, 
9 Ohio App. 207. 

Okl.—In re Brown’s Estate, 62 P.2d 
643, 178 Okl. 306. 

S.D.—Jones v. O'Brien. 236 N.W. 664. 
68 S.D. 213. 

Va.—Counts v. Counts, 181 S.E. 437, 
165 Va. 61. 

Power of representative to purchase 
realty with personalty of estate 
see infra I 268. 

Purpose of statute governing in¬ 
vestments by executor or administra¬ 
tor. holding trust funds for invest¬ 
ment, is to protect, safeguard, and 
prevent dissipation through improvi¬ 
dent investment of property held by 
individuals and corporations which 
is not their own and to which duty 
to account attaches.—In re Mlchael- 
son, 296 N.Y.S. 119, 162 Misc. 847. 
Investment iu **noalegals” hild au¬ 
thorised by will 

N.Y.-—In re Stutzer’s Estate, 279 N. 

Y.S. 221, 155 Misc. 301. 

Pa.—In re Greenawait's Estate, 21 
A.2d 890, 343 Pa. 413. 

Investment held aot Illegal 
Pa.—In re Curran's Estate, 167 A. 
697, 312 Pa. 416. 

56. N.Y.—In re McCaiferty's Will, 
264 N.Y.S. 38, 147 Misc. 179. 

57. N.D.—Zlevor v. Tice, 265 N.W. 
470, 64 N.D. 626. 

Supervision and guidance of court 
generally see supra § 147. 

Talldlty of order 

Where testator devised estate to 
adopted son and Ave brothers, son 
disappeared and executor was ap¬ 
pointed trustee for the son, and 
Judgment creditor of son levied on 
son's Interest in the estate, where¬ 
upon executor obtained order author¬ 
ising Investment of estate's funds 
for purchase of son's interest at exe¬ 
cution sale, order was not void as 
exceeding court's Jurisdiction, since 
court has general authority to order 
funds to be invested: and executor 
could not claim order was void on 
ground that no notice of hearing of 
the petition had been given, since 
the executor's notice as such and in¬ 
dividually sufliceA as notice in his 


capacity as trustee. Any objection 
to the particular manner of exercis¬ 
ing the court's power must be taken 
advantage of by direct , appeal and 
not by collateral attack.—In re 
Pierce’s Estate, 81 P.2d 1037, 28 

Cal.App.2d 8. 

58. Mont.—^In re Connolly's Estate, 
235 P. 408, 73 Mont. 35. 

N.D.—In re Giese’s Estate, 265 N.W. 
474. 64 N.D. 636. 

56. N.Y.—In re Hurlbut's Ex'r, 206 
N.Y.S. 448, 210 App.Div. 466—In 
re Curley’s Will, 272 N.Y.S. 489, 
161 Misc. 664, modiAed on other 
grounds 280 N.Y.S. 80, 246 App. 
Div. 2.')5, affirmed 199 N.E. 665, 
269 N.Y. 648. 

Ohio.—In re Howison's Estate, 197 
N.E. 333, 49 Ohio App. 421. 

00. N.Y. —In re Ascher's Estate, 26 
> N.Y.S.2d 1000, 176 Misc. 943— In re 
Curley's Will, 272 N.Y.a 489, 161 
Misc. 664, modlAed on other 
grounds 280 N.Y.S. 80, 246 App.Div. 
255, affirmed 199 N.E. 665, 269 N.Y. 
548. 

Ohio.—In re Howison’s Estate, 197 
N.E. 333, 49 Ohio App. 421. 

Po.—In re Greenawalt's Estate, 48 
Dauph.Co. 222, affirmed 21 A.2d 
890, 313 Pa. 413. 

S.C.—Blankenship v. Zimmerman, 199 
S.E. 527, 188 S.E. 413. 

Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

Now, speoulstlvo, or hasardoiui se- 
curities 

Under will authorizing executor to 
invest in securities other than those 
required by law, he is not authorized 
to invest in new, speculative, or 
hazardous securities.—In re Hurl- 
but’s Ex'r, 206 N.Y.S. 448, 210 App. 
Div. 466. 

Agrssmsiit altering dtity 

Where remaindermen, as beneAci- 
aries under testator's will, were own¬ 
ers of stock held by estate and en¬ 
titled to receive stock, remainder¬ 
men could, by agreement with sur¬ 
viving coexecutor, alter what would 
otherwise have been coexecutor’s du¬ 
ty with respect to selling stock.—^In 
re Greenawalt's BSstate, 21 A.2d 890, 
343 Pa. 413. 

Svpervisioa of oonit 

(1) Even though a will created a 
trust by providing that executor was 
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authorized to make land loans and 
pay interest therefrom to a named 
legatee during her life, the court was 
not deprived of Jurisdiction to com¬ 
pel him to exercise good faith and 
Judgment in loaning the money, nor 
unduly to prolong settlement of es¬ 
tate.—In re DradAeld’s Estate, 221 
P. 531, 69 Mont. 247. 

(2) One dealing with executor, or 
administrator as such, must take no¬ 
tice of court's authority to control 
such dealings as are within its Juris¬ 
diction, and, if executor’s acts are 
not authorized, must be prepared to 
immediately place estate in status 
quo.—In re Connolly's Estate, 235 P. 
408, 73 Mont. 35. 

Purchase of amiiilty 

An executor who was required to 
purchase an annuity pursuant to the 
terms of decedent's will was re¬ 
quired as part of his duties to select 
the company from which the annuity 
would be purchased, and was re¬ 
quired to make the selection with the 
diligence and prudence required of 
all the acts of every Aduciary. He 
was required to consider the factor 
of cost, but was also required to 
give rigid scrutiny to the reliability 
of the company. He could not dis¬ 
charge his obligation by merely pur¬ 
chasing from lowest bidder or ac¬ 
cepting the Agure of a widely recog¬ 
nized insurer without general in¬ 
quiry.—In re McManamy's Estate, 16 
N.Y.S.2d 270, 172 Misc. 392. 

61. Pa.—In re Brown's Estate, 136 
A. 112, 287 Pa. 499. 

68 . Cal.—In re Guglielmi’s Estate, 
31 P.2d 1078, 138 Cal.App. 80. 

N.Y.—In re Stulzer’s Estate, 279 N. 
Y.S. 221, 166 Misc. 301—In re Boul- 
ware’s Will, 258 N.Y.S. 522, 144 
Misc. 235. 

Or.—Fitchard v. Hirschberg's Estate, 
272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 506, 128 Or. 317. 

Pa.—In re Greenawalt’s Estate, 21 A. 

2d 890, 343 Pa. 413. 

Va.—^Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

Wash.—In re Krueger’s Estate, 89 P, 
2d 381, 180 Wash. 166. 

la New Jersey 

(1) Where evidence was InsuAl- 
cient to show that executrix who 
purchased a second mortgage was. 
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resulting from Indc of good faith, prudence^ or dili- 
gcncc.®* 

Investments in property in another state. The in* 
vestments of an oxecutor or administrator usually 
should he limited to property or securities located in 
the state in which he is appointed,but he is not 
absolutely prohibited from investing in property in 
another state.*® 

§ 207. Liability for Investing without Au¬ 
thority 

An executor or admlnlttrator Is llsbis for all tossos 


^8 ' C}.'j.iS- 

rOBUltins from unauthofisstf or Impraoor lavostmonti of 
ssUto funds* and if sfiy profit, rosjults, K Mongt, strtl^ 
olootlon of theso Intorostod, to tho oststo. l^ogatsos may 
bo ostoppod to sssoHeI liability sgsinst tho rOprosontatlvo. 

An executor or administrator is liable for all loss¬ 
es resulting from unauthorized or improper invest¬ 
ments of estate funds,®* although he cannot be com¬ 
pelled to refund the entire fund expended as long as 
the securities purchased have any value.®^ If any 
unauthorized or improper investment or use of the 
funds of the estate results in a profit, such profit be¬ 
longs, at the election of those interested, to the es¬ 
tate.*® The beneficiaries may elect to charge the 
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defrauded by representations that It 
was a first mortgage, it was said 
that an executrix, ordinarily, is not 
responsible for poor Investments, if 
made in good faith and honest belief 
in their value.—Federal Xjand Bank 
of Springfield, Mass. v. Young, 133 
A. 537, 99 X.J.Eq. 607. 

(2) However, where a testator 
vested his executors with power to 
Invest in improved and productive 
real estate or in sound productive 
securities as they might deem best, 
the executors were not exonerated on 
investing money in stocks which de¬ 
preciated and thereby caused a loss 
to the estate, as the authority con¬ 
ferred did not merely bind them to 
the exercise of good faith and rea¬ 
sonable judgment—Brown v. Brown, 
65 A. 739, 72 N.J.Eq. 667. 

Mere delay or aoaaetUm of admin¬ 
istrator as regards selling stock and 
reinvesting proceeds, where there is 
no evidence disclosing surrounding 
circumstances, does not show action¬ 
able negligence, since negligence is 
never presumed.—Stuber v. Snyder’s 
Committee, 87 S.W.2d 614, 261 Ky. 
338. 

68. Mass.—Brigham v. Morgan, 69 
N.E. 418, 185 Mass, 27. 

Mich.—Cheever v. Ellis, 96 N.W. 

1067, 134 Mich. 645. 

N.Y.—In re Ayvaslan's Estate, 275 
N.T.S. 123, 153 Misc. 467—In re 
Flint’s Will, 266 N.T.S. 392, 148 
Misc. 474, reversed on other 
grounds 269 N.T.S. 470, 240 App. 
Div. 217, affirmed In re Central 
Hanover Bank 4b Trust Co., 195 N. 
E. 221, 266 N.Y. 607. 

Ohio.—^In re Howlson’s Estate, 197 
N.E. 383, 49 Ohio App, 421. 

8.C.—^Hutchison v. Daniel, 171 S.E. 
18, 170 S.C. 459. 

Iilability fbr investing without au¬ 
thority see infra | 207. 

ArirttaMr om lUlvios of tmat eompaasy 
That o^cocutpr, given discretion to 
invest, invest^ funds on advice of 
trust company having splendid finan¬ 
cial standing could not excuse him 
for making imptbvid6nt Investments 
in untried and speeidative securities, 
egpecially where trust company was 


financially interested in sale of se¬ 
curities.—^In re Hurlbut’s Ex’r, 206 
N.T.S. 448. 210 App.Div. 456. 
Betention of funds 
Without a specific approval by the 
court, the retention by an adminis¬ 
trator. for his own use, of funds set 
aside to secure payment of annuities 
could not be treated as an invest¬ 
ment of the funds which would re¬ 
lieve the administrator from liability 
therefor as such.—^Ellyson v. Liord, 
99 N.W. 582, 124 Iowa 126. 

Vassivs sxeeutoxs 

(1) Passive executors, who in¬ 
trusted the entire active management 
of the estate to the accounting exe¬ 
cutor, are jointly liable for losses in¬ 
curred by injudicious investments.— 
In re McDowell, 163 N.T.S. 164, 97 
Misc. 306, reversed on other grounds 
164 N.T.S. 1024, 178 App.Div. 243. 

(2) Surcharge with respect to loss 
from securities carried on marginal 
account because of sales and pur¬ 
chases by executor should be restrict¬ 
ed to executor having exclusive con¬ 
trol and direction of investments 
without knowledge of other.—In re 
Disbrow's Estate, 261 N.T.S. 636, 145 
Misc. 684. 

6A N.Y.-In re Clark’s Will, 1 N.Y. 
S.2d 629, 166 Misc. 801. 

66. Kan.—Wilcox v. Hollar, 222 P. 
768, 116 Kan. 27. 

N.J.—^Macy v. Mercantile Trust Co., 
69 A. 686, 68 N.J.Eq. 236. 

66 , Alaska.—Rosburg v. Bums, 6 
Alaska 436. 

Cal.—In re Quglielmi’s Estate, 81 P. 

2d 1078, 188 CaLApp. 80. 

Oa.—Paulk V. Roberts, 166 S.E. 66, 42 
Oa.App. 79. 

Md.—Bacon v. Howard, 20 Md. 191. 
Minn.—In re Marchildon’s Estate, 
246 N.W. 676, 188 Minn. 38. 
Miss.—Walton V. Walton’s BsUte, 
109 So. 707, 143 Miss. 666. 

Mont—^In re Connolly's hastate, 257 
P. 418, 79 Mont 446. 

N.J.—In re Ahrend’s EsUte, 180 A 
219, 3 N.J.Misc. f46p s:bh6ia dis¬ 
missed In re Ahrend, 182 A 768. 
99 N.J.Bq. 828. 


N.T.—Vlllard v. Villard, 114 N.E. 
789, 219 N.Y. 482—Broderick v. 
Aaron, 272 N.T.S. 219. 161 Misc. 
616, affirmed 277 N.T.S. 499. 248 
App.Div. 694, affirmed 198 N.E. 11, 
268 N.Y. 411, reargument denied 
198 N.E. 647, 268 N.Y. 666—In re 
McCafferty’s Will, 264 N.T.S. 88, 
147 Misc. 179. 

Okl.—In re Brown’s Estate, 62 P.2d 
643, 178 Okl. 306. 

W.Va.—Groves’ Estate v. Groves, 198 
S.E. 142, 120 W.Va. 873. 

Wls.—In re Leonard’s Will, 280 N. 

W. 716. 202 Wis. 17, 83 AL.R. 712. 
Liability for loss resulting from lack 
of good faith, prudence, or dili¬ 
gence see supra | 206* 

Dlfferenoo between amounts ooUeolod 
and Invested 

Executors loaning estate funds 
without court order are chargeable 
with difference between amounts col¬ 
lected and invested.—^In re Connolly’s 
Estate, 286 P. 408, 73 Mont 86. 

Where saaM persons were named 
exeoutors and trustees, executors 
who improperly Invested estate’s 
funds in long-term securities could, 
in accounting proceeding, treat 
amounts Invested as paid in cash to 
themselves as trustees, leaving ques¬ 
tion of propriety of investments to 
be determined on settlement of trus¬ 
tees’ accounts.—In re Guenard’s Es¬ 
tate, 266 N.T.S. 770, 149 Misc. 182. 

Vnauthorlsed loan aa estate asset 

Debt arising from executor’s loan 
of estate funds without court order, 
required by statute, was estate asset, 
for which executor’s personal liabil¬ 
ity for cash invested could not be 
substituted, although court could 
withhold approval of executor’s acts 
and direct immediate collection of 
debt due or removal of executor.—^In 
re Connolly’s Estate, 286 P. 408, 78 
MCnt. 86. 

ar. N.Y.—In re MoCafferty’s Will, 
264 N.T.S. 38, 147 Misc. 179. 

68 . Miss.—^Meyer v. Meyer, 64 So. 
420, 106 Miss. 688. 

N.T.—Vlllard v. Vlllard, 114 N.E. 
789, 219 M.T. 482. 
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representative with the fund used or to accept the 
investment with all its accretions of value.®* Where 
the iilvestmcnt is repudiated and the representative 
charged personally, the fund invested, as an offset to 
such a charge, will virtually belong to him.^® 

Legatees or devisees may be estopped to assert li- 
ability against the representative for losses resulting 
from unauthorized or improper investments,^! as 
where the investment was made at their express 
request.^* 

§ 208. Loans 

An txacutor or administrator who, without authority, 
lands money bslonslng to the estate, does so at his own 
risk, and Is personally liable for any resulting loss. 

Loans made under due authority as an investment 
are discussed supra §§ 205, 206. Aside from such 
loans, an executor or administrator who lends to 
other persons the money or assets in his hands does 
so at his own individual risk and may be held per¬ 
sonally liable as for conversion or to make good a 
resulting loss.^® However, it has been held that the 
executor or administrator may in a proper case lend 
or advance to a distributee on the security of his in¬ 
terest,^* or in the exercise of due prudence lend to 
a failing debtor of the estate for the sake of get¬ 
ting security which could not be otherwise ob- 
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taincd,^® Further, it has been held that the repre¬ 
sentative may, for the purpose of preserving the val¬ 
ue of the estate, lend to a company in which the es« 
tate holds stock,*^® although it has been held that the 
probate court has no power to authorize such a 
loan,^^ and that a loan of this character is, in the 
absence of a testamentary provision, unauthorized,^® 
even though made by the executor in good fail)h and 
in an effort to follow decedent’s wishes.^® 

Although the borrower, where the loan was un¬ 
authorized, will not be treated as a trustee in invi- 
tum, and held to an accounting at the instance of 
the cestui que trust,®® any impropriety in the mak¬ 
ing of a loan by an executor or administrator can¬ 
not relieve the borrower of his obligations to the 
lender with respect to the loan,®! and for whatever 
the representative may receive from the borrower 
he is duly accountable to the estate,®® and entitled to 
credit accordingly.®® Where all parties are charge¬ 
able with knowledge of the illegality of unsecured 
loans, the loans must be repaid or secured.®* Where 
a testator before his death was a special partner of 
a certain person and by his will directed his execu¬ 
tors to allow such person to retain as a loan to him 
the amount contributed by testator to the capital of 
the firm, such person could not be compelled to give 
security for the loan.®® 


gg. K.C.—^Abernethy Land & Fi¬ 
nance Co. V. First Security Trust 
Co., 199 S.E. 733. 736. 214 N.C. 478. 
citing Corpus iTasis. 

24 C.J. p 72 note 78. 

70. Ala.—^Harwood v. Harper. 64 
Ala. 659. 

24 C.J. p 78 note 79. 

7X. Kan.—^Wilcox v. Hollar. 222 P. 
768. 115 Kan. 27. 

N.T.—Vlllard v. Villard, 114 N.R 
789. 219 N.T. 482—In re Burr. 96 
N.Y.S. 226. 48 Mlsc. 66. 6 Mills 
Surr. 67, reversed on other grounds 
104 N.Y.S. 29. 118 App.Div. 482. 

78^ N.Y.—Vlllard v. Villard, 114 N. 
B. 789. 219 N.Y. 482. 

73, Ala.—^Wilson v. Stevens, 29 So. 

678. 129 Ala. 630, 87 Am.S.R. 86. 
Arte.—U. S, Fidelity A Guaranty Co. 

V. Greer. 240 P. 848. 29 Arte. 203. 
Ark.—Boyd v. Duncan. 12 S.W.2d 896, 
178 Ark. 772. 

III.—In re Wesley's Estate. 279 Ill. 
App. 849. 

Minn.—In re Marchildon's Estate. 

246 N.W. 676. 188 Minn. 88. 

Mo.—White v. Hughes. App., 88 S.W. 
2d 268. 

Mont.—In re Connolly’s Estate, 286 
P. 408, 73 Mont. 86. 

N.T.—In re Luksin's EaUte. 290 N.T. 
8, 982, 160 Mtecf. 926—In re De 


Lano's Estate. 262 N.Y.S. 861, 140 
Misc. 748. 

N.C.—State v. Cohoon. 174 B.E. 91. 
206 N.C. 388. 

S.C.—Hutchison v. Daniel. 171 S.E. 
13, 170 S.C. 459. 

S.D.—First Nat. Bank v. Selmser 
Fuel & Grain Co.. 227 N.W. 62, 66 
S.D. 686. 

24 C.J. p 89 note 21. 

Unauthorized loan of estate funds as 
waste see infra i 243. 

74. N.C.—Moye v. Pet way. 76 N.C. 
327. 

24 C.J. p 90 note 22. 

Advances and disbursements by rep¬ 
resentative generally see infra S 
491. 

3«oaa to ooBtiagent remainderman, 

Under Personal Property Law 8 21, 
the executor cannot loan the fund of 
a life estate to a contingent remain¬ 
derman.—^Hodgman v. Cobb. 196 N.Y. 
S. 428, 202 App.Dlv. 269. 

78- N.C.—Torrence v. Davidson, 92 
N.C. 487, 63 Am.R. 419. 

76. Ariz.—^In re Sullivan’s Estate. 
78 P.2d 132. 61 Arte. 488. 

77. III.—^Nonnast ▼. Northern Trust 
Co.. 29 N.B.2d 261, 874 Ill. 248, 
modifying In re Nonnast*e Estate, 
21 N.E.2d 796, 800 ULApp. 687. 

78. III.—Nonnast v. Northern Trust 
Co., supra. 


N.Y.—In re Wltkind's Estate, 4 N.Y. 

S.2d 933, 167 Mlsc. 885. 

79- Ill.—Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 374 Ill. 248, 
modifying In re Nonnast's Estate, 
21 N.E.2d 796, 300 Ill.App. 537. 

80. Ala.—^Wilson v. Stevens. 29 So. 
678, 129 Ala. 630. 87 Am.S.R. 86. 

81. Pa,—Abbott v. Reeves. 49 Pa. 
494, 88 Am.D. 610. 

24 C.J. p 90 note 24. 

Eeeovery against receiver 

Executors, loaning money to corpo¬ 
ration in violation of law, may re¬ 
cover against receiver sum paid for 
taxes and traceable to real property. 
—^East Side Packing Co. v. Fahy 
Market. C.C.A.N.Y.. 24 F.2d 644. 
Eeooverj by estate 
Amount paid into bank by execu¬ 
tors of deceased stockholder could 
be recovered by estate if payment 
was loan.—In re De Lano's Estate. 
252 N.Y.S. 361, 140 Misc. 748. 

88 . N.Y.—In re Luksin’s Estate. 290 
N.Y.S. 932, 160 Misc. 926. 

24 C.J. p 90 note 26. 

83. Pa.—In re Donnelly. 92. A. 806. 
246 Pa. 308. 

84. N.Y.—In re Usmann’s Estate, 
258 N.Y.S. 49, 148 Misc. 664. 

85. N.Y.—^Denike v. Harris, 84 N.Y. 
89, reversing 28 Hun 218. 
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§ 209. In General 

In the absence of etatute or special clrcumatancea, a 
pPraonal repireaentative ordinarily la chargeable with in*> 
tereat only If he haa reoelved It. 

At one time executors and administrators were 
not chargeable in any event with interest on the 
funds of the estate in their hands,*® but this rule has 
long since been abrogated, and it is now well settled 
that such charge may be made.®^ Interest is not 
usually chargeable as a matter of course,®* but may 
be charged if the circumstances of the particular 
case require it,®® the matter being within the dis¬ 
cretion of the court.®® 

On general principles the personal representative 
is bound to render an account of all interest or profit 
actually received by him out of the assets of the es- 
tate.®i However, except as statutes may otherwise 
prescribe,®® where no interest was actually received 
by the representative, he is not chargeable with in¬ 
terest unless there arc special circumstances to war¬ 
rant such a charge,®® which circumstances are con¬ 
sidered infra §§ 210-215. 


§ 210. Propriety of Charge as Affected by' 
Particular Circumstances 

A personal repreaentative will be held liable for In¬ 
terest only where It would be equitable to do so. 

An executor or administrator will not be charged 
wkh interest if it would be inequitable to do so un¬ 
der the circumstances.®® Whether the executor has 
profited by his transactions is a matter to be taken 
into consideration.®® 

An improper charge of interest on a specific item 
caiuiot be justified by showing that interest might 
have been chargeable on some other items.®® 

§ 211. -Failure to Invest or Deposit 

The court In Its discretion may charge an executor 
or administrator with Interest If he has kept the estate 
funds Idls when with due diligence he could have made 
them Income producing. 

An executor or administrator who fails to invest 
or deposit funds of the estate so as to make them 
income producing, when he might or should have 
done so in the exercise of ordinary care and dili- 


80L S.C.—Darrel v. Bden, S S.C.Eq. 
241, 242. 4 Am.D. 613. 

24 C.J. p 73 note 80. 

87. Mass.—Gallagher v. Phinney, 
187 N.E. 612. 284 Mass. 255. 

Miss.—Russell v. Russell. 144 So. 
642. 644. 164 Miss. 336. citing Oosl 
pu aule, and followed in 144 So. 
644. 

24 C.J. p 73 notes 81, 83 [a]. 

Interest on legacies or distributive 
shares see infra I 608. 

88. Mass.—O'Shea v. Barry. 147 N. 
E. 845. 252 Mass. 610. 

Utah.—In re Listman's Estate. 197 
P. 696, 67 Utah 471. 

as. Utah.—In re Listman’s Estate, 
supra. 

sa S.C.—Bell V. Mackey, 8 S.E.2d 
816, 191 S.C. 106—Glenn v. Worthy, 
168 8.E. 705. 169 S.C. 263. 

91. Mont.—In re Eakins' Estate, 
208 P. 056. 64 Mont. 84. 

K.C!.^Rose v. Bank of Wadesboro, 
9 S.E.2d 2, 217 N.C. 600. 

Of.—^Fitchard v. Hirschberg's Es- 
Ute, 272 P. 906. 910, 128 Or. 317. 
quoting OorpQs Juris, and rehear¬ 
ing denied 274 P. 606, 128 Or. 317. 

Wis.—In re Gehrlng's Will, 192 N. 
W. 36, 88, 179 Wis. 689, citing 
Ctospns JttMs. 

24 C.J. p 78 note 82. 

Zntsrssfe isoetvsd sr ooUebtaWa 
Where an executor had possession 

of the bonds of a certain corpora¬ 
tion and .accounted for Interest 

thereon up to ‘ a certain date only. 


I although the corporation paid the in¬ 
terest on the bonds for six years 
more, a charge of six years* inter¬ 
est is proper, whether the executor 
received it or by ordinary diligence 
could have received it.—Matter of 
Fry, 140 N.T.S. 592. 79 Misc. 180. 

9S. Ala.—King v. Cabiness, 12 Ala. 
598. 

24 C.J. p 73 note 8'3 [b], p 74 note 
84. 

Trust company as snsontor 

Under statute requiring trust com¬ 
pany to allow interest on money held 
by it as executor, trust company 
was liable for interest on estate 
funds deposited in trust company, 
since Federal Reserve Board’s reg¬ 
ulation prohibiting payment of inter¬ 
est on any demand deposit was not 
intended to forbid interest on estate 
or trust funds where state law re¬ 
quires state bank or trust company 
to pay Interest; and the company 
cannot avoid payment of Interest 
by depositing funds in a bank other 
than its own.—In re Dedyard’s Es¬ 
tate, 21 N.T.S.2d 860, affirmed In re 
Ledyard’s Will. 20 N.Y.S.2d 1006. 269 
App.Div. 892, reargument denied 21 
N.T.S.2d 890. 269 App.Div. 1029 and 
24 M.T.S.2d 780, 261 App.Div. 827. 

93. Ark.—^Alcorn v. Alcorn, 86 S.W. 
2d 1027, 188 Ark. 842—Triplett v. 
Ohipman, 240 S.W. 28. 163 Ark. 12. 
Mo.—'In re Wensel’s Estate, 268 S. 
W. 110, affirming, App.. In re Wen- 
xel, 248 S.W. 895. 

Mdnt.—^in re Eaklns* Estate, 208 P. 
966, 64 Mont 84. 


N.Y.—In re Carpenter’s Estate, 276 
N.Y.S. 754, 164 Misc. 143. 

N.C.—Rose V. Bank of Wadesboro, 
-9 S.E.2d 2, 217 N.C. 600. 

N.D.—Crabtree v. Kelly, 260 N.W. 
262, 65 N.D. ’501. 

Tex.—Schulz V. Germany. Com.App., 
293 S.W. 165, reversing Germany v. 
Schulz, Civ.App., 285 S.W. 911, 
Wis.—In re Gehring’s Will. 192 N. 
W. 36. '38, 179 Wis. 689, citing 
Oorpus Juris. 

24 C.J. p 73 note 83. 

“An executor or administrator is 
not chargeable with Interest on the 
money of the estate in his hands, 
unless he has received interest there¬ 
on or put it to some profitable use 
or unreasonably detained it.’’—O’¬ 
Shea V. Barry, 147 N.E. 845, 846, 252 
Mass. 610. 

94. Or.—Fitchard v. Hirschberg's 
Estate, 272 P. 906, 128 Or. 817, re¬ 
hearing denied 274 P. 505. 128 Or. 
817. 

Qusst&ous of doubt 

An executor or administrator 
should not be so charged where 
questions of doubt have prevented 
him from lending or paying out the 
estate moneys.—Fitchard v. Hirsch- 
berg’s Estate, supra—24 C.J. p 76 
note 87 [1]. 

96^ Iowa.—Irwin v. Keokuk Sav. 
Bank & Trust Co., 26'6 N.W. 671, 
218 Iowa 477. 

M Ky.—Carpehtefs Adm’r v. Dem- 
oisey, 38 sMm 27, 287 Ky. 828. 
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gence, may be charged with interest thereon,® 7 espe¬ 
cially if he has been wanting in good faith®® or has 
failed to comply with an order of the court directing 
such investment®® 

However, there is no inflexible rule requiring 
such a charge,1 and in cases where the executor or 
administrator has not actually received interest or 
used the funds of the estate for his own purposes, 
and has merely permitted them to lie idle when they 
might have been productively employed for the ben¬ 
efit of the estate, it is a matter of discretion with 
the court, on consideration of all the circumstances 
of the case, whether interest shall be charged.® The 
important question is whether he has exercised 
good faith and due diligence as custodian of the par¬ 
ticular fund;® and in the absence of any governing 
statute, the courts are not inclined to charge a per¬ 
sonal representative whose conduct has been hon¬ 


est and not unreasonable, and who has made no per¬ 
sonal use of the fund, where the circumstances jus¬ 
tified him in not actively investing or placing it at 
interest, and even where he was merely inert in fail¬ 
ing to do so.^ 

A feasonable period is sometimes allowed within 
which to invest; and no interest is chargeable for 
failure to invest during such period,® but at the ex¬ 
piration thereof liability becomes fixed,® unless the 
representative shows a good excuse for further de- 
lay.7 

§ 212. -Improper Use of Funds 

An executor or adminletretor who wronafully appro- 
priatea or commlnglea pstate funda may be charged fn- 
tereat thereon. Such a charge may be proper against 
a financial Institution which, acting as a representa¬ 
tive, places estate funds In its own depository. 

As a general rule, an executor or administrator 


97. Mich.—In re Grover's Estate, 
206 N.W. 988, 990, 233 Mich. 467. 
citing Corpus Juris. 

K.Y.—In re Kruger's Estate, 249 N. 
y.S. T72, 139 Misc. 907—In re Ed¬ 
dy's Estate. 235 N.Y.S. 46'5. 134 
Misc. 112—In re Katz's Estate, 215 
N.Y.S. 775, 127 Misc. 16. affirmed 
220 N.Y.S. 874. 219 App.Div. 783. 
Or.—Fitchard v. Hlrschberg's Estate, 
272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 605, 128 Or. <317. 
S.O.—Beacham v. Ross, 197 S.E. 369, 
187 S.C. 398. 

24 C.J. p 76 note 87. p 83 note 63. 
Right or duty to: 

Invest see supra fi 206. 

Deposit see supra fi 187. 

Persoiial profit 

Personal representative who has 
failed to invest may be charged with 
interest whether or not he has de¬ 
rived profit from such failure.—Ross 
v. Beacham, D.C.S.C., 33 F.Supp. 3. 

Onus is on rsprosontattv to show 
the existence of such circumstances 
as would Justify a departure from 
the rule of the text.—Ross v. Bea¬ 
cham, supra. 

Vossihility of fiesnaad for logaej 

That legatees were at a distance, 
and might have called for money 
when it was not in hand, will not 
exempt administrator from payment 
of interest for failure to invest.— 
In re Jula's Estate, 130 A. 733, 3 N. 
J.Misc. 976—24 C.J. p 75 note 87 [e]. 

98. Miss.—Russell v. Russell, 144 
So. 642, 164 Miss. 835, followed 
in 144 So. '544. 

24 C.J. p 75 note 87. 

▲dvioo of OOWMl 

The fact that failure to Invest 
was on advice of counsel will not 
exempt the representative from lia¬ 
bility where the representative has 
not acted in good faith.-^In re Jula's 
Estate, 180 A. 7*88, 8 N.J.Miso. 676. 


99. Ohio.—In re Marker's Estate, 27 
N.E.2d 1019, 137 Ohio St. 89. 
Utah.—In re Listman’s Estate. 197 
P. 596, 57 Utah 471. 

24 C.J. p 75 note 87 [a] (2). 

1. U.S.—Ross V. Beacham, D.C.S.C., 
33 F.Supp. 3. 

Beposlt pursuant to oonrt order 

(1) Interest is not chargeable on 
money deposited in bank without 
interest by order of court.—Spring¬ 
er V. Oliver, 21 Ga. 517. 

(2) Claim by the executor that he 
was ordered by the court not to in¬ 
vest cannot avail him If he produces 
no proof of such an order.—^In re 
Macky's Estate, 213 P. 131, 73 Colo. 
1 . 

8. U.S.—Ros.s V. Beacham, D.C.S.C., 
33 F.Supp. 3. 

Wash.—In re Brown’s Estate, 224 P. 

678, 129 Wash. 84. 

24 C.J. p 76 note 90. 

3. Va.—Cavendish v. Fleming, 3 
Munf. 198. 17 Va. 198. 

24 C.J. p 76 note 91. 

Acts of “pradent man.'* 

"The inquiry is whether, in view 
of the facts and circumstances, a 
prudent man, dealing with his own 
funds, for his own interest, would 
have retained the money unproduc¬ 
tive.”—Fitchard v. Hlrschberg’s Es¬ 
tate. 272 P. 906, 911, 128 Or. 317, re¬ 
hearing denied 274 P. 505, 128 Or. 
•817—24 C.J. p 80 note 19 [f]. 

4. Iowa.—In re Evans' Estate, 232 
N.W. 72, 212 Iowa 1. 

N.D.—Crabtree v. Kelly, 260 N.W. 
262, 65 N.D. 601. 

5. C.—Beacham v. Ross, 19T S.E. 369, 
187 S.C. 398. 

Wash.—In re Brown's Estate, 224 
P. 678, 129 Wash. 84. 

24 C.J. p 76 note 92. 
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Wartime conditions 

Where the representative lived 
during war in the midst of active 
hostilities where nearly all business 
was suspended, he is not readily 
chargeable for interest not actually 
received by him.—Brent v. Clevlng* 
er, 78 Va. 12. 

Prohibition of Interest on demsnd 
deposits 

Where statutes prohibit the pay¬ 
ment of interest on demand deposits, 
the personal representative cannot 
be charged with interest on sums so 
deposited by him and maintained for 
a reasonable time.—In re Sonder- 
ling's Will. 279 N.Y.S. 703, 155 Misc. 
403. 

Oondnot of bnsiness 

(1) An executor who conducts a 
going business of decedent should 
not be charged with interest on 
amounts kept by him in a noninter- 

I est-bearing checking account, where 
I the amounts were so kept in accord- 
I ance with prudent business practice. 
—In re Evans’ Estate, 232 N.W. 72. 
212 Iowa 1. 

(2) Where there was no evidence 

as to how much executor would have 
earned by way of Interest, nor of 
how much should have been carried 
in commercial account in order to 
operate business of estate, refusal 
to charge executor with interest on 
such amount was approved.—In re 
Finn's Estate, 275 N.W. 215, 281 

Mich. 478. 

6. N.Y.—In re Sonderling's Will, 
279 N.Y.S. 703, 156 Misc. 403. 

6. Ga.—Tippln v. Perry, 50 S.E. '8'6, 
122 Ga 120. 

24 C.J. p 76 note 88. 

7 . N.Y.—Lent v. Howard, 89 N,Y. 
169—Dunscomb v. Dunacombi X 
Johns.Ch. 508, 7 Am.D. 604> 
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who appropriates money of the estate to his own use 
is properly charged with interest thereon and 
the imposition of such a charge is mandatory under 
some statutory provisions.* The general rule is 
especially applicable where the representative has 
actually received interest on the moneys of the es¬ 
tate used by him, and in such case he is chargeable 
at least to the extent of the amount earned but 
it is not essential to the representative’s liability for 
interest that he should have derived any benefit 
from the use of the funds,nor is his liability af¬ 
fected by the fact that he was at all times able^* 
and readyi* to pay over the money if demanded. 

An executor or administrator is not accotmtable 
for interest where any possible benefit derived from 
the use of the funds is wholly indirect and inciden¬ 
tal,^^ or where the particular use is authorized by 
statute;^* the representative is not liable for inter¬ 
est where in good faith and, as a matter of con¬ 
venience, he takes title to some of the estate assets 
in his own name individually.^* 

Commingling of funds. Mingling trust moneys 
with those which the fiduciary owns as an individ¬ 
ual is usually regarded as so reprehensible that the 
executor or administrator who blends the funds of 
the estate with his own or uses the same in his 


business is chargeable with interest during the 
whole time of such mingling and indiscriminate 
use,^7 even though the will postponed the time of 
distribution of the estate and did not direct an in¬ 
vestment of the funds meanwhile,^* or the use was 
during a protracted litigation as to the right to the 
funds,^* or it is not shown that he was actuated by 
any wrongful intent.** Nevertheless, it has been 
held that the mere fact of mingling estate funds, 
without any use being made thereof, does not jus¬ 
tify charging the personal representative with inter- 
est.2i 

Representative interested in depositary. A per¬ 
sonal representative is not ordinarily chargeable 
with interest on estate funds merely because they 
were deposited in a bank of which he was a stock¬ 
holder or officer, or in which he was otherwise finan¬ 
cially interested.** Nevertheless, there may be cir¬ 
cumstances which will warrant a charge of inter¬ 
est on moneys so deposited.** 

Where a bank or trust company, which is acting 
as representative of an estate, deposits estate funds 
with itself and lends them out at interest in the 
same manner as other deposits, it is properly 
charged with interest.** However, it has been held 
that where the executor is a bank, a mere routine 


a. Ala.—^Flrst Nat. Bank v. Weaver, 
142 So. 420. 422, 225 Ala. 160, 88 A. 

L.R. 201, citing CtorptM 9wsim — 
Bovte V. Perkins, 9*9 Bo. 662, 211 
AU. 130. 

Miss.—Crescent Furniture A Mat¬ 
tress Co. V. Morgan, 173 So. 290, 
178 Miss. 824—Russell v. Russell, 
144 So. 542, 644, 164 Miss. 335. 
citing Oorpns JTuis, and followed 
in 144 So. 644—Reeves v. Reeves, 
128 So. '330, 157 Miss. 448. 

Mont.—^In re Bakins’ Estate, 208 P. 
956, 64 Mont. <84. 

N.J.—In re Jula's Estate, 130 A. 733, 

8 N.J.Mlsc. 976. 

N.T.—In re Eddy’s Estate, 285 N.T. 

S. 46'5. 134 Misc. 112. 

M.C.—Rose V. Bank of Wadesboro, 

9 S.B.2d 2, 217 N.C. 600. 

Okl.—Reed v. Charles Broadway 
Rouse. Inc.. <50 P.2d 1097. 1099, 174 
OkL 522 , citing Oorpos Juxls. , 

Tex.—^Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on 
other grounds, Com.App., 276 S. 
W. 680. I 

24 C.J. p 77 note 93. | 

a. Mo.—-Enright v, Sedalia Trust 
Co., 20 S.W.2d 617, 823 Mo. 1048. 

la Ala.—First Nat. Bank v. Weav¬ 
er, 142 So. 420, 225 Ala. 160, 88 A. 
L.R. 201. i 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmlth, 176 S.B. 728, 174 aa 
lOL 


11. Cal.—In re Hilliard, 28 P. 893, 
82 Cal. 423. 

24 C.J. p 78 note *99. 
la Cal.—In re Clark, 63 Cal. 855. 
la Miss.—Kerr v. Laird, 27 Miss. 
644. 

14. Ala.—^Plrst Nat. Bank v. Weav¬ 
er, 142 So. 420, 226 Ala. 160, 88 A. 
L.R. 201. 

la Ala.—First Nat. Bank v. Weav¬ 
er, supra. 

la Ky.—^Klng v. Kitchen’s Ex’rs, 
118 S.W.2d 144, 274 Ky. 157. 

17. Mont.—In re Rodgers’ Estate, 
217 P. 678, 68 Mont. 46. 

24 C.J. p 77 note 94. 
la Iowa.—^In re Young, 66 N.W. 
163, 97 Iowa 218. 

19. Ky.—Grigsby v. Wilkinson, 9 
Bush 91. 

aa Cal.—In re Stott, 62 Cal, 403. 
Mo.—Wolfort V. Reilly, 34 S.W. 847, 
188 Mo. 468. 

81. Cai—^In re Burnett’s Estate, 109 
P.2d 26, 42 Cal.App.2d 427—In re 
Mallory’s Estate, 278 P. 488, 99 
Oal.App. 96. 

24 C.J. p 77 note 94 [k]. 

aa Ala.—Elmore v. Cunninghame, 
98 So. 814, 208 Ala. 15. 

Iowa.—In re Evans’ Estate, 282 N. 
W. 72, 212 Iowa 1. 

N.D.—Crabtree v. Kelly, 260 N.W. 
262, 6*6 N.D. 601. 

84 C.J. p 77 note 94 W Hh (2L <6). 
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Absenee of revsnne fsom deposit 

Where estate funds deposited in a 
national bank of which the execu¬ 
tor was chief owner brought no rev¬ 
enue to the bank or to the executor, 
and were always on hand for pay¬ 
ment to those entitled thereto, the 
executor and trustee would not be 
charged with Interest thereon.—Mat¬ 
ter of Sexton, 11<5 N.T.S. 973, 61 
Misc. 569. 

aa Mich.—In re Brewster, 71 N.W. 

1085, 11>3 Mich. 661. 

24 C.J. p n note 94 [d] (3)-(6). 
Transfer resnltlng in loss 
Where an executor withdrew cash 
of an estate from a bank in which 
it earned four per cent, and deposit¬ 
ed it at two per cent in a bank of 
which he was president, he was held 
liable for the interest it would have 
earned If it had been left in the first 
bank.—In re Eckert’s Estate, 117 A. 
40, 93 N.J.Ea. 698. 

84. Conn.—Hayward v. Plant, 119 
A. 841, 98 Conn. 874. 

Mo.—Enright v. Sedalia Trust Co., 
20 S.W.2d 617, 323 Mo. 1043. 

N.C.—Rose V. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.C. 600. 

24 C.J. p 77 note 94 [c}. 
Oissnaurtansss affssting liability 
' (1) Delay in making final settle¬ 

ment oaused by suit to construe 
will does not affect such liability: 
nor is a trust company relieved from 
such UahiUty by heirs* failure to 
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deposit of the estate moneys in its own bank is not 
such a use as to render it liable for interest,at 
least in the absence of negligence or insolvency of 
the bank, or the use of the funds to provide a nec¬ 
essary cash reserve, or other facts of a similar na- 
ture,*« 

Proof of use of funds. A mere suspicion that 
the representative has used funds of the estate is 
not sufficient to justify a charge of interest against 
him;^7 but it is sufficient if there is strong pre¬ 
sumptive evidence of such use,^^ if such use can 
reasonably be inferred from the facts,or if a 
claim that the money was so used is not denied.^^ 
Of course there can be no charge of interest against 
the personal representative where the proof shows 
that his use of the estate funds was not in fact im- 
proper.31 

Option as to interest or profits. The distributees 
or other beneficiaries of the estate may elect to 
charge the personal representative either with inter¬ 
est during the whole period, or with the profits ac¬ 
tually accruing from his misapplication if these can 

be ascertained,^^ 


§ 213« -'t— Delay in Settling Estate 

An unreasonable delay In eettllng the estate 6r a de¬ 
lay which extends beyond the period prescribed by stat¬ 
ute, may render the representative liable for Interest. 

The mere fact of delay in closing up an estate 
does not of itself justify a charge of interest against 
the personal representative.^^ The representative 
should not be charged with interest not actually re¬ 
ceived where the delay was not unreasonable under 
the circumstances of the case,^^ or was not due to 
any culpable neglect or misconduct on his part, but 
was otherwise occasioned, as by some needful judi¬ 
cial preliminaries, the sickness or absence of the 
judge, litigation, or interference among rival claim¬ 
ants to the fund, the nonascertainment of those ac¬ 
tually entitled, the fact that the person entitled could 
not be found, or similar causes, and he has not used 
or made any profit on the funds in his hands.^B 
However, where there has been long and culpable 
delay by the representative in accounting or in set¬ 
tling the estate and distributing the residue, inter¬ 
est is chargeable^^ after a reasonable time has 


have result of suit to construe will 
certlfled to probate court.—Enright 
V. Sedalla Trust Co., 20 S.W.2d 617, 
823 Mo. 1043. 

(2) The fact that the bank acting 
as administrator has two depart¬ 
ments, a trust department and a 
commercial department, and that the 
money Is used in the commercial de¬ 
partment, does not excuse it from 
liability for interest.—Rose v. Bank 
of Wadesboro, 9 S.B.2d 2, 217 N.C. 
600. 

(3) Trust company does not es¬ 
cape liability on the ground that it 
had ample funds on hand at all times 
to meet the demands of creditors 
and legatees.—Enright v. Sedalia 
Trust Co., supra. 

(4) Bank, as depositary, could not 
notify itself, as administrator of 
depositor's estate, that It would no 
longer pay interest on deposit.—In 
re Orrantia's Estate, 286 P. 266, 86 
Ariz. 311. 

Baratags abovs latsssst 

The financial Institution is enti¬ 
tled to the earnings of the deposit 
over and above the market price of 
such a deposit.—Hayward v. Plant, 
119 A. •841. 98 Conn. 874. 

85. Ala.—First Nat. Bank v. Weav¬ 
er. 142 So. 420, 422, 225 Ala. 160, 
88 A.L.R. 201. 

Xau^lisd aathoxity of testator 

"The nomination of the bank as 
executor in the will Indicates implied 
authority on the part of the testator 
that the funds may be so deposited 
without penalty.*'—^First Nat. Bank 
v. Weaver, supra. 


Statutory authority 

A statute authorizing national 
banks to act as executors, and pre¬ 
scribing that trust funds shall not 
be used by such a bank unless it 
sets aside certain securities, inferen- 
tially authorizes its use of such 
funds on compliance with the stat¬ 
ute.—First Nat. Bank v. Weaver, 
supra. 

86. Ala.—First Nat. Bank v. Weav¬ 
er, supra. 

87. N.C,—Grant v. Edwards, 93 N. 
C. 488. 

24 C.J. p 77 note 94 [13 (8). 

88. Pa.—Armstrong v. Walker, 26 
A. 53, 150 Pa. 685. 

24 C.J. p 78 note 4. 

89. Mo.—Camp v. Camp, 74 Mo. 192. 
24 C.J. p 78 note 5. 

sa Okl.—Reed V. Charles Broadway 
Rouse, Inc., 60 P.2d 1097, 174 Okl. 
622. 

24 C.J. p 78 note 6. 

3X« Ky.—Carpenter’s Adm'r v. Bem- 
oisey. 36 S.W.2d 27, 237 Ky. 628. 

38. N.Y.—Matter of Peck, 80 N.T. 
S. 76, 79 App.Div. 296, affirmed 69 
N.E. 1129, 177 N.Y. 688. 

24 CJ. p 78 note 7. 

am Or.—Fitchard v. Hirschberg's 
Estate. 272 P. 906, 128 Or. <817, 
rehearing denied 874 P. 505, 128 
Or. 317. 

Who My oomplalft 

A residuary legatee cannot sur¬ 
charge an exeoutor with Interest on 
a specific legacy for delay in its 
payment, where the specific legatee 
has made no claim for interest.— 
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In re Constable's Estate, 149 A. 748, 
299 Pa. 609. 

86. Colo.—In re Macky’s Estate, 213 
P. 131, 73 Colo. 1. 

24 C.J. p 81 note 22. 

Tender of payment 
Executrix, who promptly tendered 
to legatees proceeds of land sold, 
was not chargeable with interest, 
tender being conditioned only on ex¬ 
ecution of receipts.—Schulz v. Gar- 
many, Tex.Com.App., 293 S.W. 165, 
reversing Germany v. Schulz, Civ. 
App., 285 S.W. 911. 

33. Mass.—O’Shea v. Barry, 147 N. 

E. 845, 252 Mass. <510. 

N.Y.—In re Maybury’s Estate, 20 
N.Y.S.2d 498, 174 Misc. 246. 

24 C.J. p 81 note 23. 

Will ooutest 

Delay of an executor caused by a 
contest of the will does not Justify 
the charging of interest.—Elmore v. 
Cunninghame, 93 So. 814, 20‘8 Ala. 
15. 

33. Miss.—Russell v. Russell, 144 
So. 642, 544. 164 Miss. 335, ciUng 
Corpus Juris, and followed in 144 
So. 544. 

Or.—Fitchard v. Hirschberg’s Ehtate, 
272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 505, 128 Or. 317. 

24 C.J. p 80 note 19. 

Interest on legacies or distributive 
shares see infra i 508. 

Beaaou for rulo 

Under such circumstances, it is 
presumed that the representative 
made use of the funds of the estate. 
Mass.—^Wyman v. Hubbard, 1*8 Mass. 
232. 
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elapsed,and a demand for aettletnent is n6t es¬ 
sential to render him liable.^^ 

What constitutes unreasonable delay so as to ren¬ 
der the personal representative liable for interest 
depends on the facts and circumstances,such as 
the conditions existing during the time allowed for 
settling the estate.^^ 

The representative is not chargeable with interest 
for delay occasioned by the failure of the distribu¬ 
tees or legatees to call for moneys retained by 
him,^^ although he is liable if he has had the mon¬ 
ey in his hands for a long time and has not kept it 

ready for distribution.^^ 

Period prescribed by statute. A definite time is 
allowed in some jurisdictions for the settlement of 
estates, and within this time an executor or admin¬ 
istrator is not generally chargeable with interest, 
unless he has actually made it, or has used the mon¬ 
ey for his own purposes, or unless there was no 
necessity for retaining the fund for the entire pe- 
riod,^^ as, for example, where the estate was settled 
during the period and nothing remained for the per¬ 
sonal representative to do except to pay out the 
moncy.^® However, after the lapse of such period 
he is liable, at least prima facie, for interest on all 
moneys which are or should be in his hands,^^ and 
can relieve himself only by showing an application 
of the money to the exigencies of the estate,^^ 


During settlement of accounts. If no negligence 
or improper conduct is imputable to the executor or 
administrator, interest will not be charged for the 
time that the account is before the accounting offi¬ 
cer in process of settlement,^* or while exceptions 
to the account are pending;^* but if the exceptions 
are pending for a long time, and the executor or 
administrator allows the funds to remain unproduc¬ 
tive without asking the advice of the court, he 
should be charged with interest during such time*** 

Delay in paying debts. The personal represen¬ 
tative is chargeable with interest paid by him on an 
obligation of the estate where he improperly delays 
in paying off the indebtedness although having suf¬ 
ficient moneys on hand with which to do so.*^ 

§ 214. -Reservation for Contingencies 

The pertonal repreaentative may keep a reasonable 
aum on hand to meet contingenclea, without becoming 
liable for Intereat, although If the retention of auch 
funds appears unnecessary he should apply to the court 
for Instructions. 

An executor or administrator is not liable to pay 
interest on a reasonable sum retained in his hands 
or on deposit to meet expenses and pay judgments 
recovered against the estate, or to abide the con¬ 
tingencies of some litigation concerning the assets 
and the title of parties claimant;** but it must ap- 


Or.—Fltchard v. Hlrschberg'a Estate, 
272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 606, 128 Or. 317. 

37. Ala.—Elmore v. Cunnlnghame, 
93 So. 814, 208 Ala. 16. 

Ky.—Farber's Ex'r v. Farber, 148 S. 

W.2d 732, 285 Ky. •596. 

Mass.—SpiliOB V. Papps, 197 N.E. 

612, 292 Mass. 145. 

24 C.J. p 60 note 19. 

38. Ill.—Haskins v. Martin, 103 IlL 
App. 116. 

89. Or.—Fltchard v. Hlrschberg's 
Estate, 272 P. 906, 128 Or. 317, re¬ 
hearing denied 274 P. '605, 128 Or. 
817. 

24 C.J. p 80 note 19 [f]. 
ilalay ca«gaa by trivial appeal 
Where an appeal from an order 
of distribution has been held to be 
trivial, a delay in making settlement 
would be unreasonable, and an ex- 
edutbr should be charged with inter¬ 
est during the time that intervened 
between the order appealed from and 
the date distribution was made.—-In 
re Macky's Estate, 218 P. 131, 78 
Colo. 1. 

401 Or.—-Fitdhard v. Hlibchberg's 
Estate, 872 P. 804. 128 Or. 817, 
TOhedriw denied 274 P, 606, 128 
Or. 817. 


41. N.T.—Burtls v. Dodge, 1 Barb. 
Ch. 77. 

24 C.J. p 81 notes 23 [c], 24. 

48. N.J.—Salisbury v. Colt, 27 N.J. 
Eq. 492. 

Pa.—^Kline's Estate, 8 Lane. L. Rev. 
356. 

24 C.J. p 81 note 26. 

43. Ky.—Commonwealth v. Camp¬ 
bell, 43 S.W.2d 994, 241 Ky. 349. 

Md.—Goldsborough v. De Witt, 188 
A. 226. 17; Md. 225. 

24 C.J. p 81 note 27. 

44. Ky.—Oreenway’s Adm’r v. 
Qreenway, 9*8 S.W.2d 288, 266 Ky. 
114. 

24 C.J. p 81 note 27 [a]. 

4^ Ky.—^Bemiss v. Widows' ft Or¬ 
phans' Home of Christian Church 
of Kentucky, 230 S.W. 810, 191 
Ky. 316. 

4a Ill.—^Nonnast v. Northern Trust 
Co., 29 N.E.2d 251, 874 Ill. 248, 
modifying In re Nonnast's Estate^ 
81 N.B.2d 794, 300 Ill.App. 587. 
Ky.—Commonwealth v. Campbell, 43 
S.W.2d 994, 241 Ky. 848. 

24 C.J. p 82 note 23. 

Om jreeg - • 

Ordinarily, executor having' funds 
in his possession is chargeable with 
interest at least from one year after 
testator's death.—Irwin v. Keokuk 
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Sav. Bank ft Trust Co., 255 N.W. 
671, 218 Iowa 477. 

47. Miss.—^Anderson v. Gregg, 44 
Miss. 170. 

24 C.J, p 82 note 29. 

Avoidance of loss to estate 
Interest at the legal rate was not 
charged where any attempt to wind 
up the estate at the end of the stat¬ 
utory period would have resulted in 
loss and sacrlflce.—King v. Kitchen's 
Bx’rs, 118 S.W.2d 144, 274 Ky. 157. 
Delay caused by court order 

A delay beyond the statutory peri¬ 
od does not warrant a surcharge for 
interest where the delay was caused 
by a court order postponing a sale 
of assets.—Goldsborough v. De 
Witt, 189 A. 226, 171 Md. 226. 

4& Pa.—Merkel's Estate, 18 A. 981, 
131 Pa. 684. 

49. Pa.—^Hoopes v. Brintbn, >8 Watts 
78. 

24 C.J. p 83 note 47 [a]. 

601 Pa.—Bruner's Appeal, 67 Pa. 44. 
24 C.J. p 83 note 40. 

61. N.T.—In re Rogers' Estate, 258 
N.Y.S. 634, 143 Misc. 884. 

Or.—Fltchard v. Hlrschberg's Estate. 
272 P. 906, 128 Or. 817, rehearing 
denied 274 P. 606, 128 Qr. 817. 

24 C.J. P 80 note 19 [c]. 

80. Ala.—McCraw v. Cooper, 118 So. 
383, 218 Ala. 186. 
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pear that the funds were actually kept in hand for 
the purposes in question.^^ . 

In case the representative finds himself with 
funds not needed for the purposes mentioned, he 
should, to avoid liability for interest, report that 
fact to the court and apply for an order of distri¬ 
bution or for leave to pay the money into court, or 
for instructions in the premises,®^ and circumstanc¬ 
es may arise where, not having procured the pro¬ 
tection of the probate cpurt, he may make himself 
chargeable for interest which the fund would fairly 
have earned had he dealt prudently with the assets.^^ 

The necessity for keeping funds on hand must in 
any case be determined on consideration of the par¬ 
ticular facts involved,^® and the burden of proving 
the necessity of so retaining them is on the repre- 
sentativc.®^ 

§ 215. -Other Circumstances 

a. Loss of assets 

b. Personal debts and claims of repre¬ 

sentative 

c. Estoppel, waiver, and laches 

d. Miscellaneous circumstances 

a. Loss of Assets 

Tha repretentative may be charged Interest on estate 


funds wrongfully I6st through'hie Improper Inveetnteniief 
disbursements, failure to collect debts, or the like., 

It is generally held that if funds of the estate atre 
lost through the fault of the executor or adminis- 
trator, either by failure to collect debts or by im¬ 
proper disbursements or investments, he is charge¬ 
able with interest on the amount lost, as well as with 
the principal sum;®* but the rule is not absolute, 
and in a number of cases it has been held that in¬ 
terest is not chargeable on funds which have been 
lost by the executor or administrator.®® 

Failure to collect interest. An executor or ad¬ 
ministrator is chargeable with interest accruing to 
the estate which should have been collected by him, 
but which he failed to collect,*® unless it is made to 
appear that the interest could not have been collect¬ 
ed by the use of reasonable diligence.*^ 

b. Penonal Debts and Claims of Bepresenta-, 
tive 

An executor or admlnletretor may be required to pay 
Interest on debts owed by him to the estate, on funds 
withheld by him under an improper claim, and on com¬ 
missions which he has prematurely withdrawn. 

An executor or administrator who is indebted to 
the estate is chargeable with interest on his indebt¬ 
edness.*® 

A retention of funds which the personal repre¬ 
sentative owns in his individual capacity,** or as to 


Ky.—Taylor v. Taylor’s Ex'rs, 277 
S,W. 278. 211 Ky. 309, 

Or.—Fitchard v. Hlrschberg's Estate, 
272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 606, 128 Or. 317. 

24 C.J. p 82 note 30. 

XTarsasonabls amotuit 

If the representative keeps on hand 
more than is reasonably sufficient 
for current purposes, he Is charge¬ 
able with Interest on the excess.— 
Frost V. Denman, 2 A. 926, 41 N.J. 
Bq. 47—24 C.J. p 82 note 30 [e]. 

B8. D.C. —Mclntlre v. Mclntire, 14 
APP.D.C. 337, affirmed 24 S.Ct. 196, 
192 U.S. 116, 48 Ii.Ed. 369. 

24 C.J. p 82 note 31. 

Vrivats nss of funds 

An executor retaining funds of the 
estate to Indemnify him for a possi¬ 
ble future loss is chargeable with 
the legal rate of interest from the 
date of the Anal settlement of the 
estate, if he uses the funds in his 
private business.—Ulricl v. Boecke.^ 
ler, 72 Mo.App. 661. 

54. Cal.—Walls v. Walker, 37 Cal. 
424, 99 Am.D. 290. 

24 C.J. p *2 note 32. 

55. Md.—Montelth v. BalUmore 
Poor Improvement Aqsoo., 21 Md, 

24 C.J. p 82 note 28. ... 


56L Iowa.—In re Oloyd, 61 N.W. 975, 
'9'3 Iowa 303. 

24 C.J. p 83 note 36. 

57. S.C.—Burnside v. Robertson, 6 
S.E. 843, 28 S.C. 583. 

24 C.J. p 83 note 37. 

6& Ky.—Farmers* Bank & Trust 
Co., 228 S.W. 691, 190 Ky. 762. 
Mont.—In re Astlbia's Estate. 46 P. 

2d 712, 100 Mont. 224. 

Pa.—In re Long's Estate, 17 A.2d 
686, 143 Pa.Super. 176. 

24 C.J. p 79 note 13. 

55. U.S.--Pulliam v. Pulliam, C.C. 

Tenn., 10 F. 63. 

24 C.J. p 79 note 14. 

Good faith 

(1) Where the executor acted in 
good faith his liability may be lim¬ 
ited to the amount lost without in¬ 
terest.—^Wyckolf V. Van Siolen, 3 
Dem.Surr., N.Y., 76. 

(2) Where' the executor had no 
money of the estate, and was com¬ 
pelled to borrow at times .to meet 
the expenses of administration, he 
should not be held to pay interest 
on amounts charged to him by rea*- 
son of his neglecting to collect as¬ 
sets, ^ if he acted honestly and In 
good faith, and it is not shoum that 
the assets would have reallked any 
interest had he collected them.-—In 
re Hall. 41 A. 608, 70 Vt 468. 
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WnUgnldated item 

An executor was not liable for 
statutory interest on an amount sur¬ 
charged against it for failure to pre¬ 
sent claim of estate against com¬ 
pany, where such amount was not 
a liquidated item.—Nonnast v. North¬ 
ern Trust Co., 29 N.E.2d 251, 374 
Ill. 248, modifying In re Nonnast’s 
Estate, 21 N.E.2d 796, 300 Ill.App. 
'537. 

00. Miss.—Owens v. Owens, *37 So. 

148, 84 Miss. 673. 

24 C.J. p 79 note 10. 

ex. Cal.—Moore's Estate, 13 P. 880, 
72 Cal. 335. 

24 C,J. p 79 note 11. 

02 . Va.—Cannon v. Searles, 143 S.E. 
496, 150 Va. 738. 

24 C.J. p 79 note 9, p 77 note 93 [a}, 
p 81 note 27 [b]. 

■state indebted to representatlv# 
Where an executor has a valid 
claim against the estate for an 
amount in excess of his indebted¬ 
ness, it is error to charge him with 
interest on his debt without allow¬ 
ing him interest on his claim.—In 
re Sutton. 49 A. 776, 200 Pa. 168. 

03. Pa.—In re Dutton's Bstatb, 161 
A. 697, 351 Pa. 84. 
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which he asserts a fair claim of right,not ren¬ 
der him liable for interest. 'However, it halt been 
held proper to charge a personal representative with 
interest on the amount of a claim improperly paid 
to himself,or retained by him under a claim which 
has no substantial basis and which is subsequently 
decided against him.^* 

Premature withdrawal of commissions. It has 
been held that, where the representative withdraws 
money from the estate for his commissions before 
settlement or the due allowance of commissions, he 
is chargeable with interest thereon,^^ although he 
acted in good faith and under advice of counsel 
but there is also authority for the view that inter¬ 
est should not be charged on commissions prema¬ 
turely withdrawn,^^ at least where the action of the 
representative in this respect was authorised or con¬ 
sented to by the persons beneficially interested in the 
estate.^® 

e. Estoppel, Waiver, and Ladies 

Ttw right to havo a ropraaontativa ehargad with In* 
taraat may ba loot by aatoppal, waiver, or laohaa on the 
part of the paraona Intaraatad In the aatata. 

A claim for interest based on an improper act or 
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omission of the personal representative may be 
barred by laches or estoppel^^i or may be waived.^* 
Heirs have been held not estopped to claim interest 
on funds used by the executor by their failure to 
make such claim until after the final settlement,^’ 
nor by the fact that without full knowledge of the 
circumstances they signed receipts in full for their 
shares.^* 

d. MiseelUmooiii Cixtniinstaiiees 

Intaraat may ba ehargad agalnat a rapraaantativo 
guilty of mlaoonduet; and It may alao bo ehargad on 
monaya not proparly aeeountac| for, or rapraaanting a 
balanea duo tha aatata. Various elreumataneaa In addi¬ 
tion to thoaa dlaeuaaad In prior aaetlona hava baan hald 
not to warrant a eharga of Intaraat agalnat an axaeutor 
or administrator. 

In addition to the circumstances discussed supra 
this section and §§ 210-214, interest may be charged 
against a personal representative by reason of other 
circumstances.^’ Misconduct of a representative 
may warrant charging him with interest.^’ It has 
also been held proper to charge the representative 
with interest on moneys received by him but not 
accounted for,^*^ on the balance found to be due the 
estate on a settlement,^’ on money improperly with¬ 
drawn from the estate for payment over to a third 


0L Mioh.—Hall v. Grovler, 26 Mich. 
428. 

24 C.J. p 88 Dots 62 [a]. 

#5. Mia8.^ole v. Leake, 2*7 Mlaa. 
767. 

24 C.J. p 88 note 42. 

68L S.C.—Howard v. Sohmldt 9 8. 
C.Bq. 462. 

gV. U.S.-—Commissioner of Internal 
Revenue v. Cadwalader, C.C.A., 88 
F.2d 274, certiorari denied Cadwal- 
ader v. Commissioner of Internal 
Revenue, 67 S.Ct. 940, 801 U.S. 706, 
81 L.Bd. 1360. 

Ala.—McCraw v. Cooper, 118 So. IP3S, 
218 Ala. 186. 

N.T.—In re Bates* Estate, 4 N.T.S.2d 
444, 167 Mlsc. 641, reversed on 
other grounds In re Bates* Will. 
•8 N.T.S.2d 648. 26'6 App.Div. 61*6, 
reargument denied 11 lsr.Y.S.2d 416, 
266 App.Div. 69, motion denied 22 
N.E.2d 487, 281 N.Y. 664. 

Ohio.—In re Russell’s Estate, 21 K. 

E.2d 604, 60 Ohio App. 386. 

24 C.J. p 80 note 16. 
nUMi of rule 

Administrator who takes commis¬ 
sions hefore allowed by court oc¬ 
cupies position of borrower.—In re 
Jula'S Estate, 180 A. 788, 8 N.JT. 
Mlsc. 9T6. 

M KT.—Wheelwright v. Rhoades. 

28 Hun 57, 11 Abb.K.Ca8. 282. 

24 C.^. p 80 iMfte U. 

•9. Cal.—In re Carter, 64 P. 128, 64 
P. 484, 182 <Mi M- 
Pa.—In le Parker* 64 Pa. 807« 


m N.Y.—Matter of Ross, 68 N.Y. 

S. 378, 82 Misc. 163. 

24 C.J. p <80 note 18. 

71. Miss.—Hayes v. National Sure¬ 
ty Co., 168 So. 615, 169 Miss. 676. 
S.C.—Bell V. Mackey, 3 S.E.2d 816, 
191 S.C. 105. 

72- Iowa.—Tucker v. Stewart, 97 N. 
W. 148, 121 Iowa 714, withdraw¬ 
ing opinion 86 N.W, 371. 

24 C.J. p 73 note 83 [h]. 

Mliure to objeot 

If executors collect rent under the 
belief that they are entitled to do 
so, and do not use it for their own 
benefit, they are not chargeable with 
interest for a failure to turn it over 
to the devisee entitled thereto, where 
the latter did not object to their col¬ 
lection of such rent.—Cusick v, Lan- 
gan, 167 IlLApp. 472. 

73. Mo.—^Enright v. Sedalia Trust 
Co., 20 S.W.2d 617, 223 Mo. 1043. 

74. Mo.—^Enright v. Sedalia Trust 
Co,, supra. 

75. Xs^psoper lavsstaMal 

A personal representative is prop¬ 
erly charged with interest on an 
improper Investment, notwlthstasid- 
Ing such investment yielded no in¬ 
terest.—liockhart V. Horn, C.C.Ala., 
16 F.Cas.No.8,446, 2 Woods 642. 

75* S.C.—Laaenby v. M&ekey, 14 B. 

E.2d 12, 19,6 B.a 607. 

24 C.J. p 88 note 41. 

MMvnl or loan wlthont oowl order 
i Where an executor* without order 
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of court, took in his own name new 
notes and mortgages for the amount 
of old ones with accrued interest, he 
was liable as for a loan of the en¬ 
tire sum and was chargeable with 
Interest thereon.—In re Richmond, 
99 P. '564, 9 Cal.App. 402. 

77. Ky.—Taylor v. Taylor’s Bx’rs, 

277 S.W. 278, 211 Ky. '309. 

Md.—Tsaraclis v. Characklis. 3 A. 2d 

725, 176 Md. 28. 

Admission of receipts oonseaS de- 

ore# 

Where a legatee has charged an 
administrator with the receipt of 
certain cash which he omitted from 
his inventory, and a consent decree 
is rendered providing that the ad¬ 
ministrator shall be charged with in¬ 
terest on the money If It is found 
that he received it, the administrator 
should be charged with interest On 
the money while it was in his pos¬ 
session, where he admits its receipt, 
even though he disbursed the mon¬ 
ey to certain special legatees.—Mc- 
Intire v. Mclntlre, 14 AppJ>.C. 337, 
affirmed 24 8.Ct. 196, 192 U.S. 116, 48 
l4.Ed. 369. 

TAi Pa.-^In re Brlnton, 10 Pa. 40*8. 

24 C.J. p 83 note 43. 

Jtoeeps oiedlt 

It is proper to surcharge an ex¬ 
ecutor with interest on the excess 
credit taken by him on his account 
1ft oonnection with the distribution 
of certain household goods.—In re 
Conetable's Estate, 149 A. 748, 189 
Pa. 609. 
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person,on itioney negligently left in the hands of 
a debtor for an undue length of time,^^ on a sum 
which he improperly failed to put into his account 
and hold as an identified fund,^^ and on assets of 
which a widow or heir took profitable possession 
long before receiving letters of appointment.*^ 

In addition to the circumstances treated supra this 
section and §§ 210-214, various other circumstances 
have been held not to warrant a charge of interest 
against a personal representative.** Interest should 
not be charged against a representative who man¬ 
ages the estate honestly and well for mere neglect to 
render an account;*^ he should not be charged ab¬ 
solutely for interest on money in his hands, if it is 
in dispute to whom he should pay it, and no negli¬ 
gence or bad faith is to be imputed to him;** and 
no interest should be charged on small balances 
where neither default in payment nor misconduct 
appears,** or on funds withdrawn from a bank in 
good faith although without a prior order of the 
court.*^ 

Interest is not chargeable on sums paid for coun¬ 
sel fees prior to their allowance if the amount paid 
is subsequently approved by the court ;** and it has 


also bden held that no interest should be diarged on 
counsel fees improperly paid by the executor, and 
for which he is refused credit in his account, where 
the payment was made in good faith.** 

Interest should not be charged on collections of 
trifling amount as compared with anticipated out-- 
lay,** nor should unearned interest be charged on 
a distribution earlier than the regular time.*^ 

§ 216. Rate, Time, and Computation of In¬ 
terest 

a. Rate 

b. Time 

c. Computation 

a. Bate 

Th« rats of Intoreat for which a perional reproaenta- 
tlva ia liable dependa on the the amount which the eatate 
funda earned or ahould have earned. The legal rate or 
the Intereat rate paid by banka ia frequently conaidered 
proper. 

In general the personal representative, if liable for 
interest, is liable simply for the current interest that 
may be fairly obtained, or else for the interest he 
has actually made ;** but the circumstances of each 


7S. Cal.—Xn re Scott, 83 P. 85. 1 
Cal.App. 740. 

24 C.J. p 83 notea 44. 49. 
Ovazpaynoats to oradltora of oatata 
K.Y.—Matter of Phllp, 61 N.Y.S. 341, 
29 Mlac. 263. 

24 C.J. p 83 note 46. 

80. Misa.—Owens v. Owens, 37 So. 

149, 84 Miss. 673. 

24 C.J. p 83 note 45. 

8X. U.S.—Meintire v. Mclntire, 24 
S.Ct. 196. 192 U.S. 116, 4'8 UEd. 
369. affirming 20 App.D.C. 134. 

82. N.Y.—Wilkes v. Rogers. 6 

Johns. 566. 

83. Order of payment of dobte 

Where two debts of the estate bear 
Interest at different rates and the 
personal representative first pays off 
the debt bearing the lower interest 
rate, he is not chargeable with the 
difference in interest lost to the es¬ 
tate If the surrounding circumstanc¬ 
es show that he has exercised rea¬ 
sonable business Judgment as to the 
order of payment.—In re Barreiro’s 
Estate. 18 P.2d 1017, 125 Cal.App. 
163. 

Zaoomo appUod to bsnsflojLary’a nso 

(1) Executor-trustees would not 
bo charged with interest where ben-< 
efleiaries had had benefit of interest 
from investments made.—In je Ad¬ 
ler's EsUte, 299 N.Y.S. 642, 164 Misc. 
644 : 

(2) Where testator’s will gave his 
wife the income of his property for 
lltb, And the executor invested mon¬ 
eys eavasd by the eetate, the Income 
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therefrom being paid to the widow, 
she was not entitled to charge the 
executor with interest on the sum in¬ 
vested.—Matter of Chapman, 66 N.Y. 
S. 235, 32 Misc. 187. 

Property deUvered to legwtoo 

Executor is not chargeable with 
interest on the value of personal 
property which he delivered to the 
legatee, although he borrowed money 
with which to pay debts.—Matter of 
Oosterhoudt. 38 N.Y.S. 179, 15 Misc. 
566—24 C.J. p 84 note 68. 

Ohattols rotalnod ia spoolo 
Interest should not be charged on 
the value of chattels retained in 
specie, where they were not of a 
perishable nature and a sale thereof 
was not required by the terms of 
the will or necessary for the pay¬ 
ment of debts and legacies.—Greeno 
V. Greeno, 23 Hun, N.Y.. 478. 

84. Ga,—Blnion v. Miller. 27 Ga. 78. 

85. Va.—Dilllard v. Tomlinson, 1 
Munf. 183, 15 Va. 188. 

88. N.T.—Matter of Butler, 9 N.Y. 

S. 641, 1 Conn. Surr. 58. 

Va.—Wood V. Garnett, 6 l^eigh 271, 
33 Va. 271. 

87. Neb.—In re Hunter’s Estate, 262 
N.W. 41, 129 Neb. 529^ 
la eritloal ooaditloa 
Administrator should not be 
charged with loss of intereat occa¬ 
sioned by his converting stock into 
money, depositing money in bank, 
and then withdrawing money and 
placing it in safety deposit box with- 
iout prior sanction of couft, where. 
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at time, banks were in critical con¬ 
dition and administrator acted in 
good faith.—In re Hunter’s Estate, 
supra. 

*88. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 305. 

89. Pa.—In re Clauser, '84 Pa. 51. 

90. Ala.—Eubank v. Clark. 78 Ala. 
73. 

Ky.—Petty v. Taylor, *5 Dana 698. 

91. Ky.—Thrasher v. Lewis, 1*3 Ky. 
L. 926. 

98. Ky.—^King v. Kitchen’s Ex’rs. 

118 S.W.2d 144, 274 Ky. 157. 

24 C.J. p 85 note 93, p 80 note 19 
[h], p 82 note 30 [e]. 

Court order as to lavestmsut 
An executor who failed to invest 
estate funds in bonds, as directed by 
the court, was chargeable with the 
interest which such bonds would 
have earned.—In re Lislman’s Es¬ 
tate, 197 P. 596, 67 Utah 471—24 C. 
J. p 85 note 93 [c]. 

Bivideads 

Executors who bought stock on 
recommendation of reputable bankers 
and brokers were required to ac¬ 
count only to extent of interest re¬ 
ceived by way of dividends and not 
for legal interest.—King v. Kitchen’s 
Ex'rs. 118 S.W.2d 144. 274 Ky. 157. 

Bobt to ostato 

An executrix will not be charged 
with a higher rate of Interest on 
money borrowed from deceased than 
the current rate prevailing when th9» 
loan was made.—In re Catanaoh’o. 
EsUte, 117 A. 178, 278 Pa, 868. 
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case should be considered in determining the rs^e to 
be charged,the matter being one which rests in 
the discretion of the court.*^ It is frequently re¬ 
garded as proper to charge the representative with 
the legal rate of interest®® or the rate allowed by 
tianks on interest-bearing accounts.®® 

Where the representative has merely neglected to 
make the fund productive, the court may not visit 
him with a heavy penalty, while if he has used the 
money for his own pfirposes, or has otherwise mis¬ 
conducted himself in the use of it, a higher rate of 


interest may be imposed.®T Indeed m some states^ 
the rate in case of misconduct is fixed so high as to. 
amount practically to a penalty.®^ A Statute which 
provides a minimum rate of interest payable on trust 
funds does not prevent a higher rate being charged, 
against a trust company acting as an executor.®® 

b. Time 

(1) Time from which interest runs 

(2) Time to which interest runs 


93. N.T.—In re Mayer’s Estate, 22S 
N.T.S. 638, 132 Misc. 384. 

24 C.J. p 86 note 94, p 79 note 13 [a]. 

Partieular cates Ohacsed la view of 
eiroiuastaaoss 
(1) Three ,per cent. 

Ill.—In re Crumhaker’a Estate, 217 

ni.App. 411. 

N.Y.—Bills V. Kelsey, 150 N.E. 148, 
241 N.Y. 874, modifying 210 N.Y. 
S. 846, 214 App.Div. 784, and mo¬ 
tion granted 152 N.E. 899, 242 N. 
Y. 495. 

<2) Four per cent. 

Colo.—In re Macky’s Estate, 213 P. 
131, 73 Colo. 1. 

N.J.—Melosh V. Melosh, 6 A.2d 472, 
125 N.J.Eq. •486. 

]i,I.-^Knagenh5elm v. Rhode Island 
Hospital Trust Co., Il4 A. 5, 43 R. 
I. 559. 

(8) Five per cent.—^Ross v. Bea- 
cham, D.C.S.C., 83 F.Supp. 8. 

(4) Six per cent. 

Iowa.—In re Sheeler's Estate, 284 
N.W. 799. 226 Iowa 650—In re 
Mowrey’s Estate, 232 N.W. 82, 210 
Iowa 928. 

Kan.—^Vincent v. Werner, 88 P.2d 
687. 140 Kan. 599. 

Miss.—Russell v. Russell, 144 So. 
542, 164 Miss. 835, followed in 144 
So. 544. 

Mo.—Hkirlght v. Sedalia Trust Co., 
20 S.W.2d 517, 323 Mo. 1043. 

K.J.—In re Jula’s Estate. 180 A. 733, 
3 N.J.Misc. 976. 

N.C.—Rose V. Bank of Wadesboro, 
9 S.E.2d 2, 217 N.C. 600. 

Ohio.—In re Chambers* Estate, 85 
N.E.2d 175, appeal dismissed 24 
N.B.2d 601, 136 Ohio St. 202. 

Or.—Fltchard v. Hirschberg's Estate, 
'272 P. 906, 128 Or. 317, rehearing 
denied 274 P. 'SOS, 128 Or. 317. 
S.C.—Carolina Life Ins. Co. v. Ar- 
TOWsmith. 176 S.B. 728. 174 S.C. 
161. 

Tex.-—Cartledge v. Billalba, piv.App., 
164 S.W.2d' 219, error refused. 

Ya.—McCready v. Lyon, 187 S.SS. <442, 
IW Va. 168. 

05) Bight per eant—In re Brooke’ 
Bstate, 30 P.2d 1085, 88 Utah 506. 

tii 9urrlepu v. .Perea, N.Mm 


18 S.Ct. 129, 168 U.S. 811, 42 L. 
Ed. 478. 

24 C.J. p 86 note >95. 

98. Ill.—Nonnast v. Northern Trust 
Co., 29 N.B.2d 251. 874 Ill. 248, 
modifying In re Nonnast's Estate, 
21 N.E.2d 796. 300 Ill.App. 587. 
Iowa.>^In re Mowrey’s Estate, 232 
N.W. 82. 86. 210 Iowa 923, citing 
Goepus Jocis. 

La.—Succession of Crouch, 8 La.App. 

86 . 

Mont—In re Astibia’s Estate, 46 P. 
2d 712, 100 Mont 224~-In re Rod¬ 
gers* Estate, 217 P. 678, 68 Mont. 
46. 

N.Y.—In re Handler’s Estate, 15 N. 
Y.8.2d '307, 172 Misc. 433-~ln re 
Taft's Will, 259 N.,y.S. 887, 144 
Misc. 896. modifying 256 N.Y.S. 
732, 143 Misc. 387, and affirmed 
260 N.Y.S. 294, 145 Misc. 436—In 
re Harned’s Will, 250 N.Y.S. 380, 
140 Misc. 1'51, affirmed 254 N.Y.S. 
939, 234 App.Div. 796—^In re May¬ 
er’s Estate. 229 N.Y.S. 638, 132 
Misc. 384. 

Or.—Weinke v. Majeske, 97 P.2d 179, 
163 Or. 483. 

S.C.—Lazenby v. Mackey. 14 S.E.2d 
12, 196 S.C. 507. 

Utah.—In re Brooks* Estate, 80 P. 

2d 1065, 83 Utah 506. 

24 C.J. p 86 note 96, p 79 note 10 [a]. 

Xighest legal cate 

A representative • who misapplies 
estate funds or uses them for his 
own benefit is chargeable with the 
highest legal rate of interest. 

N.C.—Rose V. Bank of Wadesboro, 9 
S.E.2d 2. 217 N.C. 600. 

Tex.—Anderson v. Armstrong, 120 S. 
W.2d 444, 132 Tex. 122, reversing 
Armstrong v. Anderson, Clv.App., 
91 S. v/.2d 776, and rehearing denied 
Anderson v. Armstrong. 182 S.W.2d 
393, 132 Tex. 122. 

24 C.J. p 86 note 97 [a]. 

Adadmlatcators wHh will aBBSasd 
were held liable at legal rate'of in¬ 
terest from date of their Qualifica¬ 
tion to date of decree, but for prior 
period only to extent of interest ac¬ 
tually reeeived by them<—In re 
Harned's Will, 260 N.Y.8. 880. 140 
Mtsc. 151, j affirmed 854 009, 

284 APP.D1Y, 796. 
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96. Ariz.—In re Arrantia's Estate, 
286 P. 266, 36 Ariz. 311. 

Colo.—In re Macky’s Estate, 218 P. 
131, 73 Colo. 1. 

Mich.—^In re Grover’s Estate, 206 N. 

W. 988, 233 Mich. 467. 

N.J.—In re Eckert’s Estate, 117 A. 40, 
93 N.J.Eq. 698. 

N.Y.—Ellis V. Kelsey, 160 N.E. 148, 
241 N.Y. 874, modifying 210 N.Y. 
S. 846, 214 App.Div. 784, and mo¬ 
tion granted 162 N.E. 399, 242 N.Y. 
495—In re Eddy's Estate, 235 N.Y. 
S. 456, 134 Misc. 112—In re Katz’ 
Estate, 215 N.Y.S. 775, 127 Misc. 
16. affirmed 220 N.Y.S. 874, 219 
App.Div. 783. 

Ohio.—In re Marker's Estate, 27 N.E. 

2d 1019. 137 Ohio St. 89. 

S.C.—Beacham v. Ross, 197 S.E. 869, 
187 S.C. 398. . 

24 C.J. p 85 note 93 [a]. 

**aro greater rate of interest ahonld 
be charged, however, unless the ad¬ 
ministrator has been guilty of mis¬ 
conduct.”—In re Eddy’s Estate, 285 
N.Y.S. 456, 460. 134 Misc. 112. 

naaaoial iaatltatloii, acting as ex- 
eontor, is chargeable for interest on 
estate funds deposited with It at the 
rate paid by it to other depositors, 
and not at the legal rate of interest. 
—In re Haigh’s Estate, 232 N.Y.S. 
322, 133 Misc. 240—In re Demmerle’s 
Ex’r, 226 N.Y.S. 190, 130 Misc. 684— 
24 C.J. p 86 note 93 [g]. 

Xlgliar rats obtainabls 
Where executrix deposited estate 
funds in a bank and secured three 
per cent Interest, which was as much 
as an investment in government 
bonds as authorized by statute would 
have yielded, it was error to penalize 
her for an additional two per cent, 
on the theory that, in failing to ob¬ 
tain five per cent, she did not exer¬ 
cise the highest degree of business 
Judgment.—In re Gehring’s Will, 192 
N.W. 86. 179 Wis. 689. 

97. N.Y.—King v. Talbot, 40 N.Y. 
76. 

24 C.J. p 86 note 97. 

96. La.—Succession of Crouch, 8 La. 
App. 86. 

24 C.J. p' 87 note 98. 

96i ,Mo.—Bnrlght v. Sedalia Trust* 
Go., 20 S,W.2d 617, 828 Mo. 1948. 
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(1) Time from Which Interest Runs 

The ttrns from whlc|i « poroonal roproMntatIve will 
bo charged with Intereat dependa on the circumatancea. 

The time from which an executor or administra¬ 
tor will be charged with interest must depend to a 
large extent on the circumstances of the particular 
case.^ A reasonable time to collect and apply mon¬ 
ey or to render accounts should be allowed before 
interest is charged,^ and interest should not, as a 
rule, be required from the representative before he 
actually receives the fund,3 unless interest comes 
to his hands> Where the representative is ordered 
to pay over certain moneys, interest runs from the 
date specified in the order.® 

A representative who has improperly withdrawn 
funds from the estate or has applied estate funds to 


hip . own use and profit, may be charged with inter¬ 
est from the time he withdrew or received the 
funds® or even from the time of decedent’s deathJ 
A representative who has transferred estate mon¬ 
eys from an interest-bearing deposit to a noninter¬ 
est-bearing one, may be charged from the date of 
the change.® A charge of interest from the time 
of the receipt of a fund is sometimes proper, par¬ 
ticularly in cases of^ neglect or misconduct.® 

(2) Time to Which Interest Runs 

The time to which interest against an executor or 
administrator is computed depends on the circumstances. 

The time to which interest against a personal rep¬ 
resentative is computed depends on the circum¬ 
stances.^® An executor who keeps money of the 


I. Ky.—Farmers’ Bank & Trust Co. 
V. Stanley. 228 S.W. 691. 190 Ky. 
762. 

Mont.—In re As tibia's Estate, 46 P.2d 
712, 100 Mont. 224. 

24 C.J. p 84 note 74, p 76 note 87 
[i], p 79 notes 9 [c], 18 [b], p 81 
note 27 [b]. 

Data of sala 

Executor, subject to surcharsre for 
proceeds of sales of decedent's prop¬ 
erty, was liable for Interest from 
date of sale.—In re Hyde's Estate, 
266 N.Y.S. 871. 149 Misc. 291. 
Badnotlon of attomay’o fas 

Where allowance for attorney's 
fees was reduced on appeal, executor 
who had paid fees before appeal was 
liable for Interest on amount of re¬ 
duction only from time that court 
signed order reducing fee.—In re Fer¬ 
guson’s Estate. 3 A.2d 439. 124 N.J. 
Eq. 573. affirmed 11 A.2d 107, 127 N. 

J. Eq. 14. 

Data of damaad 

An administratrix who collected de¬ 
ceased's war risk insurance occupied 
relation of a trustee, and was charge¬ 
able with interest on fund at least 
from date of its demand by the ben¬ 
eficiary.—Mills v. Baird, Tex.Civ. 
App., 147 S.W^2d 312. Error refused. 
Data whan llabiUty bscaaia flzad 
Where a representative has failed 
to prosecute a cause of action within 
the statutory period, interest on the 
amount of his liability for such fail¬ 
ure is allowable from the date when 
the right against the representative 
for breach of duty became flxed.— 
Wisconsin Trust Co, v. Cousins, 179 
N.W. 801, 172 Wis. 486, 

Data of saport 

(1) When a suit for an accounting 
has been brought and a balance 
against the executor or administra¬ 
tor is found by the master, intereat 
should be charged-on such balance 
only from the date of the master^s 
reports where It appears that the ex¬ 
ecutor or administrator actstt in. good 


faith, but liad misapprehended his 
duty as to the matters with respect 
to which he was found chargeable.— 
Norman v. Storer, C.C.N.Y., 18 F.Cas. 
No.10.301. 1 Blatchf. 593. 

(2) It is proper to charge interest 
from the date of an auditor’s report. 
—Browmv. Parks, 9 6.R2d 897, 190 
Ga. 640. 

Where a will is sat aside and a bill 
is thereafter Aled against the person 
who was acting as executor, for an 
accounting as to the funds in his 
hands, he is liable for interest, at 
least from the time when the bill 
for the accounting was filed.—^Wood 
V. Nelson. 10 B.Mon., Ky.. 229. 
Tastamantary provisioBS 

Under a will giving testator’s wid¬ 
ow the net income of the estate until 
his son reached his majority, after 
which the income should be divided 
equally between them, the executors 
are not chargeable with interest on 
the amount of the principal paid 
over to the widow before the major¬ 
ity of the son; but after the son’s 
majority they must pay one half of 
the interest to him.—Matter of Wag¬ 
ner. 117 N.Y.S. 63, 132 App.Div. 306. 
a. N.J.—Wyckoff V. O'Neill, 67 A. 82. 
72 N.J.Eq. 880. 

24 C.J. P 84 note 75, p 82 note 28 
[a]. 

Delay in settling estate see supra S 
213. 

3. S.C.—Davis v. Wright, 20 S.C.T.<. 
660. 

24 C.J. p 84 note 76. 

4. Va.—McCall v. Peachy, 8 Munf. 
288, 17 Va. 288. 

5. Ky.—Farber’s Bx’r v. Farber, 148 
S.W.2d 732, 286 .Ky. 696—Green- 
way's Adm'r v. Greenway, 98 S.W. 
2d 283; 266 Ky. 114. 

Date of fllSag of blU 
Md.—Scrivener's Adm’r v. Scrivener’s 
Ex’rs, 1 Harr. A J. 743. 

.6, Cal.—In re Scott, 88 P. 85, 1 Gal. 
App. 740^ ' 
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Mont.—In re Eakins* Estate. 208 P. 
956. 64 Mont 84. 

Ohio.—In re Chambers’ Estate, App.. 
36 N.E.2d 176, appeal dismissed 24 
N.B.2d 601, 136 Ohio St. 202—In re 
Russell's Estate, 21 N.E.2d 604, 
60 Ohio App. 385. 

S.C.—Carolina Life Ins. Co. v. Arrow- 
smith, 176 S.B. 728. 174 S.C. 161. 
Tex.—Anderson v. Armstrong. 120 S. 
W.2d 444, 132 Tex. 122, reversing 
Armstrong v. Anderson. Clv.App., 
91 S.W.2d 775, and rehearing de¬ 
nied Anderson v. Armstrong, 132 
S.W.2d 393. 132 Tex. 122. 

24 C.J. p 85 note 81, p 77 note 94 

[f]. 

Conversion 

An administrator who converts 
money or property of the estate is 
liable for interest from the date of 
conversion.—Weinke v. Majeske, 97 
P.2d 179, 163 Or. 483. 

7. Mont.—In re Rodgers’ Estate, 217 
P. 678. 68 Mont. 46. 

24 C.J. p 85 note 82. 

8. N.y.—In re Eddy's Estate, 236 N. 
Y.S. 455, 134 Misc. 112. 

Failure to invest see supra 9 211. 

9. Mass.—Spilios v. Papps, 197 N.E. 
512, 292 Mass. 145. 

N.y.— In re Clift's Estate. 239 N.Y.S. 

375, 136 Misc. 417. 

24 C.J. p 86 note 83. 

Honey oplleoted as agent 
Where the representative collected 
money during the lifetime of decedent 
as his agent and fails to account for 
it, he is properly charged with inter¬ 
est from the date of the collection.— 
Hill V. Ply. Tenn.Ch., 52 S.W. 731. 

10. TO death of life tenant 

Va.—McCready v. Lyon, 187 S.E. 442, 
167 Va. 103. 

To set off widow’s allownnoe 
Administratrix was not chargeable* 
with interest on bonds after bonds 
were set off to her for her widow's 
allowance, since she then ownpd the 
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estate in his hands uninvested is tharffeable with in*- 
terest up to the filing of his report or account, 
or even up to the decree of final settlements^ If 
the assets were invested at interest, interest is 
chargeable to the date of the final decree, although 
the executors charge themselves with the principal 

in their aecount.S8 

Where a representative improperly withdraws 
funds from the estate, interest runs until repayment 
of the funds.s^ If the executor or administrator was 
indebted to decedent, the rule that such debt is to be 
considered assets in his hands does not operate to 
stop the running of interest, but he is chargeable 
with interest until actual payment to the estate.^^ 
In the case of a personal representative who has 
made an illegal investment or profit, it has been held 
proper to charge interest to the date of the filing of 
his account.^^ Where commissions have been with¬ 
drawn in anticipation of their subsequent allowance, 
interest runs to the date of the allowance.^^ 

Exceptions to (account. The liability of a repre¬ 
sentative for interest is not necessarily suspended 
for the period during which exceptions to his ac¬ 
counts are pending.^* 

e. Computation 

(1) In general 

(2) Compound interest 


(1) lii General 

Intsrt^' ehar^td aoalntt a 'psrson^l i^pfissntiitfva Ip 
uaually eomputad' on tha baola of annual balanoaa. Ouoh 
Uolonooi or othor prkiolpal turn uaod aa tha baala of oom- 
putatlon miiat ba oorraetly asoartalnad. 

In computing interest charges against a personal 
representative it is necessary properly to determine 
the amount of the principal on which the interest 
is to be charged.^9 The usual practice is to treat 
funds received during the current year as unpro¬ 
ductive until its close, and to regard all expendi¬ 
tures, including compensation and commissions in 
the course of the year, as made before the balance 
is struck, and on the balance so struck to calculate 
the interest in such way as to avoid compounding 
it.20 Where the annual balances are too small to 
have been put at interest, and the executor has re¬ 
ceived no credit or profit from them, interest will 
be charged only on the accumulated balances.^^ In 
charging an executor or administrator with inter¬ 
est on funds in his hands at a final settlement, his 
commisfion or recompense, or if he is a distributee 
his distributive share, should be deducted before 
a balance is struck and interest finally computed 
against him.^^ 

Where no account is rendered as to funds which 


bonds.—In re Paulson's Estate, 266 
X.W. 663. 221 Iowa 706. 

To ttms of appraisal of assets 
On the settlement of the accounts 
of an administrator after his death, 
he was properly charged with the 
face of a mortgage which he collect¬ 
ed, and interest only to the time of 
the appraisal of the assets of the 
estate, the presumption being, in 
the absence of proof, that past-due 
debts of the estate were promptly 
collected, so that Interest was not 
chargeable against him after the ap¬ 
praisal.—^Knapp V. Jessup, 109 N.W. 
666, 146 Mich. 348, 7 L.R.A.,N.S., 617. 

11« Ala.-^Elmore v. Cunninghams, 
93 So. 814, 208 Ala. 16. 

Arts.—In re Orrantia's Estate, 286 
P. 266, 36 Arts. 311. 

Pa.—Mayberry's Appeal, 33 Pa. 268, 
affirming Robinson's Estate, 2 
FhlU. 840. 

VL K^T.—In re Eddy's Estate, 236 
465, 184 Misc. 112. 

18. Pa.—Oable's Appeal, 86 Pa. 896, 
40 Pa 2Sl-rPyle's Estate, 2 Chest 
Co. 660. 

14. CaL—Za M Stsott, 88 P. SiS, 1 
Cal.A|*9. TW. 

In re Bandlerts Estate, 16 17.T. 
8.8d 307, 178 Misc* 488—In re Stew¬ 
art’s Will, 9 K.T.8.8d 816, 169 Misc., 
•IT. 


16. N.T.—In re Davia 76 N.Y.S. 498, 
37 Misc. 326. 

24 C.J. p 86 note 91. 

Satlafaotioa of JadgaMBt 
Where an administrator who is al¬ 
so a distributee satisfies a jjudgment 
against himself, he is not chargeable 
thereafter with interest on the 
amount of such judgment.—^Palmer's 
Estate, 2 Del.Co., Pa, 180. 
la Pa—In re Liong's Estate, 17 A. 
2d 686, 143 PaSuper. 176. 

17. Ala—Walsh v. Walsh, 164 So. 
822, 281 Ala 306. 

Ohio.—In re Russell’s Estate, 21 N.E 
2d 604, 60 Ohio App. 886. 
la Mich.—Galloway v. McPherson, 
43 N.W. 449, 76 Mich. 818. 

Pa.—Tundt's Appeal, 18 Pa 676, 68 
Am.D. 496. 

24 C.J. p 83 note 47. 
la preswnptiOBS 
The appraisement Is presumed to 
be correct in determining the amount 
on which interest should be charged. 
—Matter of Myers, 11 N.T.S. 643, 68 
Run 178. 

Xsooms ooUsotsd 

Where the estate consists of in¬ 
come-producing securities, or choses. 
in action which the personal repre¬ 
sentative retains la kind, file llabil-> 
Ity for Interest charges for delay in; 
Settling the estate should be based! 
on the Income oollected bp hSmi andi 
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not on the corpus of the estate.—Far- 
ber's Ex'r v. Farber, 148 S.W.2d 732, 
286 Ky. 696. 

sa S.C.—Nicholson v. Whitlock, 86 
S.E. 412, 67 S.C. 86. 

Va.—McCready v. Lyon, 187 S.E. 

442, 167 Va 103. 

24 C.J. p 87 note 3. 

Where disbarseaieBKts e n oee d >•- 
oeipts in a particular year the amount 
on which the administrator is to be 
charged interest is determined by 
adding to the balance in his hands 
the receipts for that year and deduct¬ 
ing from the result the aneount of 
the disbursements during the year.— 
Hutchison V. Daniel, 171 S.E. 18, 170 
B.C. 459—^Tucker v. Richards, 86 S.E. 
8, 68 S.C. 22. 

•1. Va—Wood V. Garnett, 6 Leigh 
271, 38 Va 271. 

24 C.J. p 87 note 7. 

•8. Ky.—^Miller v. Simpson, 8 S.W. 

171, 8 Ky.L. 618. 

24 C.J. p 87 note 1. 

DednoMoBB after oomputlBg Interest 
Where an executor's account 
showed that for more than thirty 
years there was In his hands a bal¬ 
ance for which he should account to 
the legatees, less the expense of ac¬ 
counting, such expense should be de¬ 
ducted after and not before comput¬ 
ing interest.—>Ia re Barcalow* 88 N. 
JJDa.811. 
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should have been placed at interest, either as to 
their disposition or as to what was actually received, 
the representative should be charged, as nearly as 
the sum can be ascertained, with all he might have 
made or received in the honest exercise of due dili¬ 
gence and exertion, periodical computation being 
made, less the proper deductions.^^ 

Where the personal representative has paid inter¬ 
est on the funds used by him, he will be allowed 
credit to the extent of the amount paid.^^ If a 
financial institution acting as representative has 
made a profit on estate funds deposited with it, 
it may deduct from the gross profits so made a pro¬ 
portionate share of its banking expenses, and credit 
to the estate only the balance.^^ 

(2) Compound Interest 

Compound Intoroot It rarely charged against a per¬ 
sonal repreaentative unleea for willful or grots delin¬ 
quency, or unless such Interest hat been received by the 
representative. If allowed, such Interest Is usually com¬ 
pounded annually. 

If compound interest has been received by the 
representative he must, of course, account for it;2® 
but otherwise compound interest is rarely charged 
against an executor or administrator by way of pen¬ 
alty, unless something more appears than ordinary 
neglect of duty.*^ Where there has been a willful 
breach of trust, or gross delinquency, or where the 
representative has mingled the trust funds with his 


own or used the same for his own benefit, a charge 
of compound interest may be proper,^^ even though 
the representative was always ready to respond for 
the funds on demand.^^ Delay in accounting for 
such a period as to amount to gross neglect of duty 
has been held to justify such a charge against the 
delinquent executor or admmistrator,><^ and a failure 
to invest in accordance with the directions of the 
will for the purpose of accumulation may also au¬ 
thorize a charge of compound interest against the 
executor.®^ 

In settling the account of a deceased personal rep¬ 
resentative, compound interest will be charged only 
to the date of his death and simple interest there¬ 
after, irrespective of the length of time during which 
the account was in process of settlement, if the de¬ 
lay was not due to his management of the estate.®® 

In computing compound interest it has been held 
proper to add to the principal interest which ac¬ 
crued during the time when simple interest only 
was chargeable, thus forming a new principal on 
which to start the calculation of compound inter¬ 
est.®® Ordinarily the computation is made with 
annual rests,®^ but this is a matter to be determined 
according to the circumstances of each case,®® and 
if the method of making annual rests is not ade¬ 
quate in any case, as where the amounts are large 
and easy of investment, rests will be made semi¬ 
annually.®® 


Ssttlasr off infrmgt agalast blalm for 
eoupmiatloa 

Where the interest charges and the 
amount due for compensation are ap¬ 
proximately the same, the interest 
may be set off against the claim for 
compensation.—Commonwealth v. 

Campbell. 43 S.W.2d 994. 241 Ky. 
849. 

88. Ga.—Tlppin v. Perry, 60 S.K 86, 
122 Oa. 120. 

24 C.J. p 87 note 2. 

84. Miss.—Owens v. Owens, 87 8o. 
149, 84 Miss. 678. 

88. Conn.—Hayward v. Plant, 119 A. 
841, 98 Conn. 374. 

88 . S.C.—^ESdmonds v. Crenshaw. 6 B. 

C.Eq. 224. 

24 C.J. p 87 note 9. 

87. N.J.—In re Jula*s Bstate. 180 A. 

733, 8 M.J.Misc. 976. 

Va.—Cannon v. Bearles, 148 B.S2. 496, 
160 Va. 788. 

84 C.J. p 87 note 10. 

, **Where It is not affirmatively 
shown that an executor used an es¬ 
tate for his own profit he will not 
be penalised by charging him with 
oompound interest.*'-—Melosh v. Mel- 
OSii. 6 A.8d 472; 186 486. 


aseusable delay 

Refusal to charge administratrix 
with compound interest after first 
year of administration was not er¬ 
roneous, where record failed to show 
estate could have been closed within 
such time.—^In re Doud's Bstate, 284 
P. 706. 108 CaLApp. 414. 

88. Iowa.—In re Sheeler's Bstate. 

284 N.W. 799, 226 Iowa 660. 

Kan.—Vincent v. Werner, 88 P.2d 
687. 140 Kan. 699. 

Miss.—Russell y. Russell, 144 So. 
642, 164 Miss. 836, followed in 144 
So. 644. 

24 C.J. p 88 note 11. 

Obligation to reinvest Inoonee 
Where a bank acting as adminis¬ 
trator retained dividends collected on 
corporate stock, and issued interest- 
bearing certificates of deposit there¬ 
for. it was under obligation to de¬ 
posit at interest the sums received 
on such certificates, so that it may 
be charged with compound interest 
on the dividends received.—Knagen- 
hjelm V. Rhode Island Hospital Trust 
Co., 114 A. 6. 48 R.I. 669. 
ffosslVIe profits of reprsssntativo 
Where information is lacking as to 
the possible profits made by a repre¬ 
sentative who withdraws funds for 
personal use, he may be charged 
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compound interest.—Brown v. Ty- 
dlngs. 130 A 837, 146 Md. 22. 

88. Cal.—In re Clark, 63 Cal. 866. 

24 C.J. p 89 note 12. 

aa Cal.—In re Hilliard, 23 P. 398, 
83 Cal. 423. 

24 C.J. p 89 note 13. 

31* N.J.—^Voorhees v. Stoothoff. 11 
N.J.Law 146. 

24 C.J. p 89 note 14. 

38. Vt.—^Walworth v. Bartholomew, 
56 A. 101, 76 Vt. 1. 

88. Ga.—Tippin v. Perry, 60 S.B. 

85, 122 Ga. 120. 

24 C.J. P 89 note 16. 

34. Colo.—In re Macky*s Estate, 213 
P. 131, 73 Colo. 1. 

Iowa.—In re Sheeler's Bstate, 284 N. 
W. 799. 226 Iowa 650—In re Mow- 
rey's Estate, 232 N.W. 82. 210 Iowa 
923. 

24 C.J. P 89 note 17, p 86 note 96 [fl. 

35. Ga.—Fall v. Simmons, 6 Ga. 266. 
Ky.—Johnson v. Beauchamp, 6 Dana 

70. 

36. R.I.—^Knagenhjelm v. Rhode Is¬ 
land Hospital Trust Co., 114 A. 5. 
48 R.I. 669. 

24 C.J. P 69 note 19. 
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F. EXPENDITURES 
1. Iw GxmsAii 


§ 217. Right to Credit for Ehcpenditures in 
General 

a. In general 

b. Sanction of court 

a. In Oeaeral 

A personal representative Is entitled to credit In his 
aoeoimts for expenses necessarily and properly Incurred 
by him In the administration of the estate. 

From the very nature of his office, it is the duty 
of an executor or administrator to pay the legiti¬ 
mate expenses of administration to the extent that 


the estate is solvent.®^ Accordingly, he is author¬ 
ized to use the fund,s of the estate for expenditures 
necessary to its proper administration,®® and is en¬ 
titled to credit in his accounts for expenses neces¬ 
sarily and properly incurred by him ^in good faith, 
in transacting with reasonable care and diligence 
the business of his trust, on due proof of the par¬ 
ticular items of expense claimed.*® The practical 
situation is usually that the executor or administra¬ 
tor makes himself liable de bonis propriis to others 
by incurring expense, but that be may reimburse 
himself under appropriate circumstances out of the 
assets of the estate.^® 


37. Md.—state* for Use of Czyzo- 
wiep. V. Brown* 1S3 A. 256, 170 Md. 
97. 

MAOnlBistzativc espeauies'* deftned 

(1) An oblls^atlon created by the 
lesral «ct of the representative in 
the administration of the estate is 
an administrative expense.—In re 
Williams' Estate. 267 N.Y.S. '859, 143 
Misc. 527. 

(2) In Burrozate's court practice* 
the term "testamentary expenses" 
connotes the customary disburse¬ 
ments attendant on the ordinary ad¬ 
ministration of an estate.—In re 
Walbridze's Will, 9 N.T.S.2d 907, 170 
Misc. 127. 

xratnre of **ad]iilaistrativo exponsM*' 

"Costs attendant upon the admin¬ 
istration are debts of the decedent 
only in the sense of constltutiner a 
necessary incident to the post-mor¬ 
tuary disposition of his property."— 
In re Thurber's Estate, 142 N.B. 498, 
494* 311 Ill. 211. 

38. Ark.—Oosnell v. Garner* 132 S. 
W.2d 187, 198 Ark. 989. 

N.T.—In re Pewer's Estate, 31 N.T. 
S.2d 810, 177 Misc. 788--In re Am- 
ico's Estate* 24 N‘.Y.S.2d 772. 175 
Misc. 656. 

24 C.J. p 90 note 29. 

39. Ark.—Miller v. Oil City Iron 
Works, 45 S.W.2d 36* 184 Ark. 900 
—Hill v. Zanone, 43 S.W.2d 238, 
184 Ark. 594—James v. Echols, 39 
S.W.2d 290, 183 Ark. 826. 

DeL-t-ln re Walker's Estate, 122 A. 
192, 18 Del.Ch. 489. 

Xll.--*In re Thurber's Estate, 142 N.E. 
498, 311 Ill. 211. 

Iowa.—Atkinson, 232 N.W. 640, 
210 Iowa 1245. 

Ky.—Ward >. Wright, 246 S.W. 123, 
197 Ky. 14l. 

Mont.—In re McLure's Estate, 8 P. 
2d 1056, 90 Mont. 502. 

In re Mnn'a Estate. 199 A. 896, 
' li4 N.i.tia. 9^—^In re Foster's Es- 
Ute. 176 A. 18i6, 1« .86, 


N.Y.—In re Schummers' Will, 206 N. 
Y.S. 113* 210 App.Dlv. 296* af¬ 
firmed In re Schummer's Estate, 
164 N.E. 600, 243 N.Y.S. 648—In re 
Cluskey's Estate* 7 N.Y.S.2d 400, 
169 Misc. 264—In re Boulware's 
Will, 258 N.Y.S. 522, 144 Misc. 235 
—^In re Roosevelt's Estate, 228 N. 
Y.S. 823. 131 Misc. 800. 

N.0.—Hoffman v. Ness, 800 N.W. 
428—Danielson v. Pritz, 231 N.W. 
650, 59 N.D. 548—Priewe v. Priewe, 
182 N.W. 697* 47 N.D. 482. 

Or.—In rc Stewart's Estate, 28 P,2d 
642* 646, 145 Or. 460, 91 A.L.R. 
818, quoting Ctorpas Juris—In re 
Prince's Estate, 246 P. 713* 118 Or. 
210 . 

Pa.—In re Matter's Estate, 49 Dauph. 
Co. 437. 

S.C.—^Ex parte Robinson* 12 S.E.2d 
701, 196 S.C. 186—Carolina Life 
Ins. Co. v. Arrowsmith* 176 S.E. 
728* 174 S.C. 161. 

S.D.—In re Bngebretson’s Estate* 1 
N.W.2d 351—^Norris v. Eckerman, 
286 N.W. 324* 66 S.D. 519. 

Wash.—Farley v. Davis, 116 P.2d 
263 

24 C.j. p 90 notes 29 [b], 80. 

Propss mods of mssting Isglti- 
mats sxpsnsss of administration is 
for the representative to make the 
necessary disbursements for which 
he will be allowed credit in his ac¬ 
counts.—In re Thurber's Estate, 142 
N.B. 493, 311 III. 211. 

Eoaros of antlmrftfr to allow 
The probate court derives its au¬ 
thority to award costs and expenses 
to executors and administrators out 
of the funds of the estate from the 
statutes, and not from Its general 
probate Jurisdiction.—Stover v. Dur- 
fee, 189 N.W. 14, 219 Mich. 566. 

40. N.Y.—HsUaweli v. > Garrett 
Busch ft Son, 286 N.Y.S* 717, T57 
Misc. 805, modiSsd on other 
grounds 290 N.Y.S. 148, 248 App. 

.PlV„ 237,.. • . 


N.D.—Hoffman v. Ness* 300 N.W. 
428. 

34 C.J. p 90 note 31. 

Contracts of representative as cre¬ 
ating personal liability generally 
see supra S 1'98. 

Theosj of payment 

(1) In the making of estate dis¬ 
bursements, an executor or adminis¬ 
trator, in theory, is deemed to make 
payment primarily from his own 
funds, for which, in so far as legally 
permissible, he will be reimbursed 
on his accounting.—In re FSwer's 
BsUte, 31 N.Y.S.2d 810, 177 Misc, 
788—In re Amico’s Estate* 24 N.Y. 
S.2d 772, 175 Misc. 656—In re Dam- 
sky's Estate, 23 N.Y.S.2d 897, 175 
Misc. 460. 

(2) This theory is not altered by 
a statute authorizing a fiduciary to 
pay proper expenses of administra¬ 
tion from estate funds, since such 
statute merely authorizes borrow¬ 
ing by estate fiduciary at his peril*, 
subject to possible future determina¬ 
tion that such borrowing constitutes 
a devastavit.—In re Fewer's Estate*, 
supra. 

Borrowtng money 

Although an executor or -admlnls- 
tratoi* borrowing money for the ben^ 
efit of the estate is bound out of his 
own property in the first instance,, 
see f 202 supra, he is entitled to be^ 
reimbursed out of the assets of the 
estate where the obligation was hon¬ 
estly and properly Incurred for the 
benefit of the estate. 

N.Y.—In re Murphy's Will* 210 N. 

Y.S. 531, 218 App.Dlv. 819. 

N.D.—Hoffman v. Ness, 800 N.W. 
428. 

CHvlag promiggoiy notM 
Although* as shown supra | 208, 
an executor or administrator giving 
a promissory note is bound out oY 
his own property in tbs first in¬ 
stance, he may reimburse himaelY 
out of the assets where the ooneid-' 
eration wae lust aud beneficial to* 
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Whether or not particular expenditures should he 
allowed depends largely on the facts in the partic¬ 
ular case^i and is a question of law for the court 
and not a question of fact for the jury:^2 
Requisites for allowance. In order to entitle a 
personal representative to credit in his account for 
expenses incurred by him, the expenses must have 
been incurred in good faith, ^jth reasonable pru- 
dence,^^ and for the benefit of the estate and 
they must have been reasonably necessary, see § 219 
infra, and not the result of the representative's 
wrongful act, see § 220 infra. No credit will be al¬ 
lowed until the income of the estate has been ac¬ 
counted for^® and the amount claimed as an ex¬ 
pense has been actually paid, see § 218 infra; and 
credit will be denied where an allowance thereof 
would be inequitable and unjust under the facts in 
the particular case.^^ 

Amount of expenditure. A personal representa¬ 
tive is entitled to credit in his account for an ad¬ 
ministration expense only to the extent that it is 
reasonable in amount,^^ and what is a reasonable 
amount in any particular case is a matter resting 
largely within the discretion of the court.^^ 

b. Sanction of Oourt 

Previous sanction of the court being unnecessary, ex¬ 
penses properly Incurred without such sanction may be 
allowed. 


Although it is not necessary, in order to entitle 
a personal representative to credit for a proper ex¬ 
penditure, that he should have obtained the approval 
and sanction of the court before making the ex¬ 
penditure,*® it is the better practice to do so.*l 

Effect of previous sanction or approval. While 
a reprcisentative is generally entitled to credit for 
expenditures made by the order of or with the ap¬ 
proval and sanction of the court,*^ even though the 
court was indiscreet in making the order pursuant 
to which he acted,** yet, a mere ex parte order au¬ 
thorizing him to incur expenses is permissive only 
and tends to show good faith on his part, but does 
not finally determine the propriety of the expens¬ 
es;*^ and the fact that the representative has ex¬ 
pended money on the faith of an order of the court 
making an allowance for certain expenses of course 
does not preclude the court from annulling such or¬ 
der on evidence that the petition on which it was 
made did not fully and truly state the facts.** 

§ 218. Necessity of Actual Payment 

As a rule an allowance should not be made to a rep¬ 
resentative for an administration expense until It has 
been sctually paid. 

Credit for an administration expense should not 
as a rule be allowed to the executor or administra¬ 
tor on his accounting in court, until or unless the 


the estate and the obligation was 
honestly incurred.—Peter v. Beverly, 
D.C., 10 Pet. 632, 9 L,,Ed. 522—24 C. 
J. p 71 notes 61, 62. 

•41. N.Y.—In re Van Volkenburgh’s 
Estate, 247 N.Y.S. 831, 139 Misc. 
•437. 

N.D.—Hoffman v. Ness, 300 N.W. 
428. 

•42. Ill.—Hapke ▼. People, 29 Ill. 
App. 546. 

43, Del.—In re Walker's Estate, 122 
A. 192, 13 Del.Ch. 439. 

>r.Y. —In re Van Volkenburgh's Es¬ 
tate. 247 N.Y.S. 831, 139 Mlsc. 437. 
S.D.—In re Peterson's Estate, 234 N. 

W. 923, 68 S.D. 76. 

24 G.J. p 90 note '30. 

•44. S.D.—In re Peterson's Estate, 
supra. 

24 C.J. p 90 note 30. 

AB. Aria.—In re Nolan's Estate, 108 
P.2d 391. 56 Ariz. 366. 

Ill.—Edwards v. Liane, 163 N.E. 460, 
881 Ill. 442—In re Thurber's Es¬ 
tate, 142 N.E. 493, 311 Ill. 211. 

X.j,—In re Oliver's Estate, 129 A. 

484, 3 N.J.Mlsc. 453. 

N.Y.—In re Damsky's Estate, 23 N. 

Y.8.2d 897. ITS Mlsc. 460. 

Wash.—In re Krueger's Estate. 119 
P.2d 812. 

44 OJ. p 90 note 80. 


46. Okl.—Billings v. Sims, 79 P.3d 
594, 182 Okl. 64'3. 

47. Ala.—Hale v. Cox. 200 So. 772, 
240 Ala. 622. 

48. La.—Succession of Aronson, 123 
So. 608, 168 La. 887. 

Mont.—In re Jennings' Estate, 241 
P. 648, 74 Mont. 449. 

N.J.—De Lisle v. Reeves. 126 A. 35, 
96 N.J.Eq. 416. 1 N.J.Misc. 449. 
Pa.—In re Matter's Estate, +9 Dauph. 
Co. 437. 

W.Va.—Senter v. Toler, 114 S.E. 806, 
92 W.Va. 487. 

49. Iowa.—In re Sarbaugh's Estate, 
1 N.W.2d 105, 231 Iowa 320. 

Pa.—In re HufTs Estate, 150 A. 98, 
300 Pa. 64. 

BO> Cal.—^Ludwig v. Superior Court 
in and for Los Angeles County, 19 
P.2d 984, 217 Cal. 499—In re Ful¬ 
mer's Estate, 265 P. 920, 203 Cal. 
693, 5*8 A.L.R. 430—In re Burke's 
Estate, 244 P. 340, 193 Cal. 163, 
44 A.L.R 1341—Estate of Smith. 
50 P. 701, 118 Cal. 462. 

N.D.—Hoffman v. Ness, 300 N.W. 
428. 

Okl.—In re Wagner's Estate, 62 P. 

2d 1186, 178 Okl. <384. 

Or.—In re Stewart's Estate, 28 P.2d 
642. 646, 146 Or. 460, 91 A.I..R. 
818, citing Ckurpas JTiixISt 
24 C.J. p <91 note 88. 

61. CaL—Ludwig v. Supsrlov <lourt 


in and for Los Angeles County, 19 
P.2d 984, 217 Cal. 499. 

68. Mont.—In re Springer’s Estate, 
2*55 P. 1058, 79 Mont. 256. 

24 C.J. p 91 note 3'5. 

Xf sxsontor, sctlBg reasoxutbly and 
Ib good faithi disburses money pur¬ 
suant to an order of the oourt which 
it had Jurisdiction to make, he is 
protected in so doing, and so long as 
he acts reasonably, he is not ob¬ 
liged to anticipate an appeal and 
delay proceedings until the time 
thereof shall have expired.—In re 
Turnock's Estate, 300 N.W. 155, 238 
Wis. 438—Cowie v. Strohmeyer. 136 
N.W. 956. 160 Wis. 401. 

Order of rsoord rsqnlrsd 
For an administrator to Justify 
expenditures as having been under 
an order of the court, such orders 
must appear of record.—Goodknight 
V. Harper, 225 P. 215. 76 Colo. 141. 

68. Nev.—^In re Millenovich, 6 Nev. 

161 . 

34 C.J. p 91 note 36. 

54. Oal.—^Ludwig v. Superior Court 
in and for Los Angeles County, 19 
P.2d 984, 217 Cal. 499—In re Ful¬ 
mer's Estate, 265 P. 920. 203 CaL 
693. 58 A.L.R. 430—Estate of 

Smith, 50 P. 701, 118 Cal. 462. 

66. Ind.—^Watkins v. Romine, 7 N. 
E. 198, 106 Ind. 378. 
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amount has been actually paid,^* and 'where' partial 
payment only has been made, credit wiU be allowed 
ais to that part only.*^ 

§ 219k Improper or Unnecesaary Expendi¬ 
tures 

A personal Pepreeentative will not be allowed credit 
f6r Improper or unne'oeasary expenditures made by him. 

As a general rule the representative will not be 
allowed credit for improper or unnecessary pay¬ 
ments or expenditures made by him,^^ especially in 
the case of needless and extravagant outlays over 
a small and simple estate,and although disburse¬ 
ments which ultimately prove to have been un¬ 
necessary may be sometimes allowed if made in 
good faith and under a reasonable belief of their 
necessity,the representative must show some just 
explanation before he can legally claim their allow¬ 
ance.*^ 

§ 220. Expenses Caused by Misconduct or 
Unauthorized Acts 

A pertonal representative It not entitled to credit for 
expenditures necessitated by his own mtsconduot or 
wrongful acts. 

Positive misconduct on the part of the represen¬ 
tative bars any claim by him against the estate for 
reimbursement of his expenses caused thereby,** 


nor Vfill he be allowed credit for (Expenditures which 
, became necessary reason of his own negligence*^ 
or which were made, in t^e course of, or resulted 
from, acts done by him without authority.*^ Neyr 
erthelessi those interested in the estate cannot ac¬ 
cept the profits of an, improper investment without 
assuming the incidental outlays.** 

§ 221. Representative Improperly Appointed 

A pertonal rapraaantativa, acting In good faith under 
a voidable order of appointment. It entitled te credit for 
expendituree properly made in connection with the ad- 
minlatratlon. 

An executor or administrator, acting in good faith 
under a voidable order of appointment, is entitled to 
credit or reimbursement for expenditures properly 
made in connection with the administration;;** but 
where the order of appointment is void*^ or was 
procured by fraud on the part of the representa¬ 
tive** an allowance for expenses will be denied. 

§ 222. Interest on Expenditures 

A paraonal ropraaantativo ahould bo allowed Intoroat 
on advancos of money properly made by him to the oa- 
tato. 

Under due circumstances the advance of money 
to the estate by an executor or administrator will 
! not only be justified but commended, so as to entitle 


5S. N.T.—‘Matter of Van Nostrand. 
24 N.T.S. 8S0, 3 Misc. <396. Pow. 
Surr. 495. 

24 C.J. p 91 notes 39. 41. 

Necessity of actual payment of coun¬ 
sel fee to warrant allowance there¬ 
for see infra f 223. 

S7. N.T.—Matter of White. 15 N.T. 
St. 729, 6 Bem.Surr. 375. 

Sa Aria—^In re Nolan's Estate, 108 
P.2d 891, 56 Aria 366. 

Ark.—Gosnell v. Garner, 182 S.W.2d 
187, 198 Ark. 989. 

Colo.—Goodknlght v. Harper. 226 P. 
216. T6 Colo. 141. 

Del.—^In re Walker's Estate. 122 A. 

192, 13 Del.Ch. 439. 

111.—Edwards v. Iiane, 163 N.E. 460, 
331 Ill. 442—^Xn re Thurber's Es¬ 
tate. 142 N.E. 493. 311 111. 211. 
Iowa.—^In re Eschweller’s Estate, 209 
N.W. 273. 202 Iowa 259. 

Ky.—-Oster's Ex'r v. Ohlman, 219 a 
W. 187, 187 Ky. 841. 

Succession of Aronson, 123 So. 
698, 168 La. 887. 

N.J.—In re Ahrend, 133 A. 768, 09 
N.J.Sq. 328, dismissing appeal In 
re Ahrend’s Estate, 130 A. 219, 8 
N.y.Mt 80 . 746-~In re Oliver's Es¬ 
tate. 129 A. 434. 8 N.J.Aflsc. 453. 
N.T.—tn re' Damsky's Estate, 23 N. 
Y.8.2d ^9l 176 Mlsc. 460—In re 
PUillfpe' Estate. 268 N.T.S. 688, 148 
Mieo. 814. , 

Pa.—^Appeal of MeaUnsey, 14 Berg. 


& R. 64—In re Matter's Estate, 49 
Dauph.Co. 437. 

Va.—Koteen v. Bickers, 177 S.B. 904, 
163 Va. 676. 

Wash.—In re Krueger’s Estate, 119 
P.2d 312. 

24 C.J. p 91 note 43.* 

Divenion of estaSe assets 
The use of estate funds for im¬ 
proper or unnecessary expenditures 
amounts to a diversion of estate as¬ 
sets which the representative must 
repair.—^In re Amlco's Estate, 24 N. 
T.S.2d 772. 175 Mine. 656—In re Ros¬ 
enberg's Estate, 6 N.Y.S.2d 1009, 169 
Mlsc. 92. 

Petsrmlnatlon of IsgaUtjr, propel- 
stjt aa4 asosssity of expenditure of 
estate funds by an administrator 
may be made by him In first in¬ 
stance, but such evaluation is at his 
peril and may be rendered tortious 
frptn Its inception by a subseguent 
decision of surrogate disallowing Ns- 
burs6ment on judicial settlement of 
his accounts.—^Xn re Rosenberg's. Es¬ 
tate, supra. 

89. La—Succession of Aronson, 128 
So. 608, 168 La 887. 

24 C J. p 91 note 44. 

0a Conn.—Robbins Wolcott, 27 

Cona 284. 

N.J.—In re Lina's Ests^e. 199 A. 996. 
124 N.J.E9^ 06. 

01. Conn.—Robbins Wolcott, 27 

Coup. 264. 


60. N.Y.—In re Hyde's Estata 266 
N.T.S. 871, 149 Misc. 291. 

24 C.J. p 91 note 48. 

Litigation caused by representative’s 
fault or misconduct see Infra f 
226. 

09. Wls.—Mackln v. Hobbs. 105 N. 

W. 305. 126 Wls. 216. 

24 C.J. p 91 note 49. 

04. Nev.—In re Delaney's Estate, 
171 P. 388, 41 Nev. 884. L.R.A. 
1B18D 1022. 

24 C.J. p 92 note 60. 

0a N.Y.—^Wheelwright ▼. Rhoades, 
28 Hun '57. 

0a Cal.—In re Clark's Estate. 9S 
P.2d 505, 88 Cal.App.2d 523. 

N.Y.—In re Staiger's Will. 164 N.E. 
8*3. 249 N.Y. 229, modifying 229 
N.T.S. *528. 224 App.Div. 81. 

Okl.—^In re Green's Estate, 261 P. 
1008. 114 Okl. 283. 

Pa—In re Moore's Estate, 20 Pa 
Diet. A Co. 188. 

24 C.X p 92 note 52; 22 C.J. p 1100 
note 57. 

07. lOooA faith Inuawtsflsl 
If the order of appointment Is void, 
the asUte cannot be charged with 
the moneys expended even in gootf 
faith and without ffaud.—In re 
Green's BsUte, 251 F. 100^8, 114 Okl. 
288. 

6a La—Morere's Succession, 2 La. 
A., Orleana 155^ 
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lihn 'to a fair allowance of interest thereon;** but 
such a charge will be viewed with caution and the 
circumstances scrutinized, and where no necessity 


existed justifying such advance, or where the ad¬ 
vantage claimed did not actually exist, interest may 
be disallowed.7^ 


2. PARTICfULAB ExPSVDITUBBS 


§ 223. Counsel Fees and Costs 

a. Counsel fees 

b. Costs and other expenses of litigation 

a. Oounsel Fees 

(1) In general 

(2) Where representative is an attorney 

(3) Approval of court 

(1) In General 

Subject to the general requirements of good faith 
and reasonable prudence, a personal representative may 
employ an attorney and Is entitled to credit In his ac¬ 
count or Indemnity from the estate for the reasonable 


chargee of counsel for necessary services rendered In 
good faith for the benefit of the estate. 

Subject to the general requirements of good faith 
and reasonable prudence,'^^ an executor or admin¬ 
istrator may employ an attorney for advice and as¬ 
sistance with reference to the management of the 
estate,the performance of legal services which 
the representative cannot himself per form,and 
the prosecution or defense of actions or suits on be¬ 
half of or against the estate,and is entitled to 
credit in his account or indemnity from the estate 
for the reasonable charges of counsel,'^^ provided 
the services for which the charge is made were rea- 


69. Cal.—In re Carpenter's Estate. 

80 P. 1072. 146 Cal. 661. 

Mont.—In re Kelley's Estate, 6 P.2d 
669, 560, 91 Mont 98, citing Oospns 
Juris. 

Utah.—In re Hansen's Estate. 184 P. 

197, 5'5 Utah 23. 

S4 C.J. p 114 note 36. 

Where ezeentor borrowed money 
for payment of taxes without court 
order, he was entitled to allowance 
for interest paid thereon.—In re Kel¬ 
ley’s Estate, 6 P.2d 559, 91 Mont 98. 

TO. Cal.—^In re Carpenter's Estate, 
80 P. 1072. 146 Cal. 661. 

N.T.—In re Murphy's Will, 210 N.Y. 

S. 631, 213 App.Dlv. 319. 

24 C.J. p 114 note 37. 

71. Ala.—Stumpf v. Wiles, 179 So. 
201, 236 Ala. 317. 

Requirements of good faith and rea¬ 
sonable prudence generally see su¬ 
pra I 184. 

A rsprsBoatativo Is bound to sm- 
ploy no loss dlUgsnoo and prudenos 
in incurring counsel fees than pru¬ 
dent men generally employ in their 
own like affairs. 

Oa.—Kimb^I v. CaMy, 161 8.B. 872. 
169 Oa. 631. 

8 .D.—In re Peterson’s Estate, 234 
N.W. 928, 68 S.D. 76. 

78. Ala.—Stumpf v. Wiles, 179 So. 
201, 236 Ala. 317. 

Ark.—Miller v. Oil City Iron Works, 
46 S.W.2d 36, 184 Ark. 900. 

Cal.—-Highfleld v. Bosio, 207 P. 242, 
,188 Cal. 727. 

Colo.—^In re Macky's Estate, 191 P. 
106, 68 Colo. 656. 

Fla.—In re Paine’s Estate, 174 So. 
480, 128 Fla. 151—Brickell v. Mo- 
Caskill, 106 So. 470. 90 Fla. 441. 
Oa.—Kimball v. Casey, 161 S.E. 872. 
169 Oa. 681—Clements v. Fletcher, 
129 S.B. 846, 161 Oa. 21. 

Minn.—State ex rel. Larson v. Pro¬ 


bate Court of Hennepin County, 
283 N.W. 645, 220 Minn. 6. 

N.J.—In re Foster's Estate, 176 A. 
166, 13 N.J.Mi8c. 36, citing Oorpns 
Juris. 

N.Y.—In re O'Connor’s Estate, 293 
N.Y.S. 476, 161 Misc. 459. 

S.C.—Evans v. Adams, 185 S.E. 57, 
180 S.C. 214. . 

24 C.J. p 97 note 16. 

Testamentary authority 
Will giving executor power to em¬ 
ploy persons necessary to manage 
trust estate Included power to em¬ 
ploy counsel.—Gwin v. Fountain, 126 
So. 18, 159 Miss. 619, suggestion of 
error sustained 132 So. 559, 169 Miss. 
619. 

Statutory right 

The right of a personal representa¬ 
tive to employ an attorney at the 
expense of the estate is in some 
Jurisdictions strictly statutory.— 
Owen V. Stoner, 114 So. 613, 148 Miss. 
397. 

73. Ala.—Stumpf v. Wiles, 179 So. 
201. 236 Ala. 317. 

Wis.—In re Willing's Estate, 209 N. 

W. 602, 190 Wle. 406. 

24 C.J. p 98 note 16. 

Services which representative should 
perform see infra i 226 e. 

74. Ala.—Stumpf v. Wiles, 179 So. 
201. 235 Ala. 817. 

Ark.—Miller v. Oil City Iron Works, 
46 S.W.2d 36, 184 Ark. 900. 

Fla.—In re Paine’s Estate, 174 So. 
430, 128 Fla. 161—Briokell v. Mc- 
Caskill, 106 So. 470, 90 Fla. 441. 
Ky.—Greenway v. Irvine's Ex’r., 28 
S.W.2d 760, 234 Ry. 697. 

Pa.—In re Kennedy’s Estate, 194 A. 

901, 828 Pa 193. 

34 C.J. p 98 note 17. 

"Parties intrusted with the admin¬ 
istration of an estate may employ 
counsel to defend any action brought 
against them, the decision of which 
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might adversely affect the estate, or 
may employ counsel to institute pro¬ 
ceedings for the benefit of the estate, 
provided there was reasonable 
ground for instituting or defending 
the proceeding."—Knapp v. Knapp, 
134 A. 24, 26, 151 Md. 126. 

76. Ala.—Stumpf v. Wiles, 179 So. 
201, 236 Ala 317—Dent v. Foy, 107 
So. 210, 214 Ala. 243. 

Ana—In re Miller’s Estate, 92 P.2d 
335, 54 Aria 58. 

Ark.—^Miller v. Oil City Iron Works, 
45 S.W.2d 36, 184 Ark. 900. 

Cal.—Title Insurance & Trust Co. v. 

Gould, 191 P. 556, 47 Cal.App. 533. 
Fla.—In re Paine’s Estate, 174 So. 
430, 128 Fla. 151—Brickell v. Mc- 
Casklll, 106 So. 470, 90 Fla. 441. 
Ga—Clements v. Fletcher, 129 S.E. 
846, 161 Ga. 21. 

Idaho.—In re Peterson’s Estate, 220 
P. 1086, 38 Idaho 195. 

Ill.—Rubinkam v. MacArthur, 23 N. 
E.2d 348, 302 Ill.App. 71—In re 
Merts’ Estate, 246 llLApp. 283. 
Iowa.—In re Atkinson, 232 N.W. 640, 
210 Iowa 1245—In re Chesmore’s 
Estate. 189 N.W. 770, 194 Iowa 300. 
Kan.—Medill v. Meintire, 16 P.2d 
962, 953, 136 Kan. 594, quoting Cor¬ 
pus Juris. 

Ky.—Hamilton v. Nunn, 67 S.W.2d 
665, 247 Ky. 716—Carpenter’s 

Adm’r v. Demolsey, 36 S.W.2d 27, 
237 Ky. 628. 

Md.—Mayor and City Council of Bal¬ 
timore V. Link. 197 A. 801, 174 Md. 
Ill—^Knapp V. Knapp, 131 A. 329, 
149 Md. 263. 

Minn.—State ex rel. Larson v. Pro¬ 
bate Court of Hennepin County, 
283 N.W. 645, 220 Minn. 6. 

Miss.— Clarksdale Hospital v. Wallis, 
193 So. 627, 187 Miss. 834—Ra^y 
V. Allen, 179 So. 669, 181 Miss. 471 
—Owen V. Stoner, 114 So. 613, 146 
Miss. 897. 
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sonably necwary,^* and were rendered in good sary, to. entitle the representative to an allowance 
faith,in the proper administration, of the. estate,^* for counsel fees, that he should have been success 
and for its benefit.^* Where the services are ren- ful in the litigation which he undertook, but he » 
dered in connection with litigation it is not neces- entitled thereto regardless of whether he succeeds 


Mo.—In re Carlin's Estate, 47 S.W.2d 
21S. 286 Mo.App. 622. 

Mont—^In re Connolly's Estate. 236 
P. 408. 76 Mont 35. 

Neb.—In re Moore's Estate, 226 N. 

W. 706. 118 Neb. 668. 

N.J.—In re Poster's Estate, 176 A. 
156, 168. 13 N.J.Mlsc. 36, citing 
Corpus Jttslsa 

N.M.—Peres v. GM's Estate, 222 P. 
907. 29 N.M. 313, 36 A.L.R. 43. 
amended mandate recalled 240 P. 
999, 31 N.M. 106. 

N.Y.—In re Gilman's Adm'x, 167 N. 
E. 437. 261 N.T. 266, reversing 232 
N.T.S. 764, 225 App.Dlv. 774—In 
re Moore's Estate. 28 N.T.S.2d 
1003, 262 App.Div. 904—In re CJus- 
key's Estate. 7 N.Y.S.2d 400, 169 
Misc. 264—^In re Wilson’s Estate, 
266 N.Y.S. 672. 147 Misc. 642—In 
re Dimond's Estate, 247 N.Y.S. 221, 
138 Misc. 648. 

N.C.—^Parsons v. Leak, 167 S.E. 663, 
204 N.C. 86. 

Okl.—In re Wah-kon-tah-he-ump-ah's 
Estate. 261 P. 973, 128 Okl. 179. 
Or.—Hull V. Helmrich, 3 P.2d 768. 
138 Or. 117, rehearing denied 6 P. 
2d 41, 138 Or. 117—In re Chandler's 
Estate, 297 P. 841, 136 Or. 128—In 
re Prince's Estate, 246 P. 713, 118 
Or. 210. 

Pa.—In re Kennedy's Estate, 194 A. 
901, 328 Pa. 193—^In re Peck's Es¬ 
tate, 83 Berks Co.L.J. 246—Bair 

V. Newgeon, 29 Del.Co. 548. 

R. I.—^McAlear v. McAlear, 4 A.2d 262, 
62 R.I. 168. 

S. C.—^Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186—Evans v. Adams, 
186 S.E. 67, 180 S.C. 214. 

S.D.—In re Engebretson's Estate, 1 
N.W.2d 361—In re Sachs' Estate, 
297 N.W. 793. 

Tenn.—McAdoo v. Dickson, 136 S. 

W. 2d 618, 176 Tenn. 698, 126 A.L.R. 
1846. 

Tex.—Huff V. Huff, Clv.App., 98 S.W. 
2d 442, 445, quoting Corpns JnilSi 
and reversed on other grounds 124 
S.W.2d 327, 132 Tex. 640—Jarvis 
V. Drew, Clv.App., 216 S.W. 970, 
error refused. 

24 C.J. p 98 note 18. 

Counsel fees on accounting and set¬ 
tlement see infra 8 940. 

Omusel fees mm *<espeases of admin, 
inimtloa’* 

Reasonable attorney’s fees neces¬ 
sarily Incurred for services to the 
estate are allowable as "expenses of 
administration.*' 

Arts.-In re Nolan’s Estate, 108 P.2d 
691, 56 Aril. 366. 

Ky^—Qreenway , v. Irvine's Ex'r, 28 
S.W.2d 760. 284 Ky. 697. 


Mich.—In re Pritchard's Estate, 238 
N.W. 270, 266 Mich. 646. 

Mo.—In re Carlin's Estate, 47 S.W.2d 
213, 226 Mo.App. 622. 

N.Y.—In re Felfer’s Estate, 270 N.Y. 

S. 906. 161 Misc. 64. 

Tex.—Pendleton v. Hare, Com.App., 
231 S.W. 334, reversing Hare v. 
Pendleton. Clv.App., 214 S.W. 948— 
Armstrong v. Anderson, Clv.App., 
65 S.W.2d 236—Morton's Estate v. 
Ferguson, Civ.App.. 46 S.W.2d 419, 
error refused. 

24 C.J. p 98 note 18. 

Statutosy requirements must be 
eomplled wtth in order to make 
charge for attorney's fees allowable 
and payable out of funds of estate.— 
Armstrong v. Anderson, Tex.Clv.App.. 
56 S.W.2d 236. 

AUbwaaoe not pxeolnded by statute 

Rev.Codes 1921 8 9786, does not 
prevent executors from receiving 
credit for amount paid for proper at¬ 
torney's fees, but merely gives pro¬ 
ceeding by which attorney, unable to 
agree with executor as to amount, 
can have fees fixed, so as to hold es¬ 
tate liable.—In re Connolly’s Estate, 
236 P. 408, 76 Mont. 36. 

To warrant an aUowanos for oovnssl 
fees the rsprsssntativs must 
sbowi 

(1) That services were actually 
rendered.—Whittemore v. Coleman, 
144 Ill.App. 109, affirmed 88 N.E. 228, 
239 Ill. 460. 

(2) What such services were.— 
Matter of O'Hara, 100 N.Y.S. 635, 60 
Misc. 496—24 C.J. p 100 note 33. 
Ssrvioss rsndsrsd la snothsr stats 

Where executor also administering 
assets in another state, in final re¬ 
port stated necessity of employing 
attorney to assist in both states, al- 
I lowance of compensation for services 
rendered in other state was proper. 
—^In re Prince's Estate, 246 P. 713, 
118 Or. 210. 

Dsfsotlvs probata proosadlngs 

Probate proceeding held of value 
to estate as respects allowance for 
attorneys' fees, although defective 
for reason that facts in relation to 
heirs or lack of heirs of decedent 
were not properly set forth in peti¬ 
tion.—In re Owen's Estate, 269 N.Y. 
S. 892, 144 Misc. 688. 

,aiu of OOStS 

Under some circumstances remu¬ 
neration for services of executors* 
attorneys should be sought through 
the medium of a bill of costs.—^In 
re Burroughs' Estate, 278 N.Y.S, 997. 

70. Aris.—In re Miller’s Estate, 92 
P.2d 886. 64 Aris. 68. 
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Fla.—In re Paine's Estate, 174 So. 
430, 18^ Fla, 161—Brickell v. Mc-^ 
Caskill, 106 So. 470, 90 Fla. 441. 
Idaho.—In re Peterson's Estate, 220 
P. 1086, 38 Idaho 196. 
Ky.-^Hamilton v. Nunn, 67 S.W. 2d 
665. ’ 247 Ky. 716-*-Carpenter's 
Adm'r v. Demoisey, 86 S.W.2a 27. 
237 Ky. 628. 

Mich.—Becht v. Miller, 273 N.W. 294, 
279 Mich. 629. 

Miss.—Clarksdale Hospital v. Wallis, 
193 So. 627, 187 Miss. 834. 

Mont.—In re Springer’s Estate, 256 
P. 1068, 79 Mont. 256. 

N.J.—In re Foster's Estate, 176 A. 

156, 13 N.J.Mlsc. 36. 

N.M.—^Peres v. Gil's Estate, 222 P. 
907, 29 N.M. 313, 35 A.L.R. 48. 
amended mandate recalled 240 P. 
999, 81 N.M. 106. 

N.Y.—In re Owen’s Estate, 259 N.Y. 

S. 892, 144 Misc. 688. 

N.C.—Parsons v. Leak, 167 S.E. 563, 

, 204 N.C. 86. 

Okl.—In re Wah-kon-tah-he-ump-ah's 
Estate, 261 P. 973, 128 Okl. 179. 
S.C.—Evans v. Adams, 185 S.E 67, 
180 S.C. 214. 

S.D.—In re Engebretson’s Estate, 1 
N.W.2d 361. 

Tex.—Morton’s Estate v. Ferguson, 
Clv.App., 46 S.W.fd 419, error re¬ 
fused—Richardson v. McCloskey, 
Civ.App., 261 S.W. 801, reversed 
on other grounds, Com.App., 276 S. 
W. 680. 

Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va 676. 

24 C.J. p 98 note 18, p 100 note 34. 

77. Aris.—In re Miller’s Estate. 92 
P.2d 335, 64 Aris. 68. 

Miss.—Clarksdale Hospital v. Wallis, 
193 So. 627, 187 Miss. 834—Reedy 
v. Allen. 179 So. 669, 181 Miss. 
471—Owen v. Stoner, 114 So. 613, 
148 Miss. 397. 

Tenn.—McAdoo v. Dickson, 136 S.W. 
2d 618, 175 Tenn. 598, 126 A.L.R. 
1346. 

7a Miss.—Reedy v. Allen, 179 So. 
669, 181 Miss. 471—Owen v. Stoner, 
114 So. 618, 148 Miss. 897. 

Tex.—Ogden v. Shropshire & Adkins, 
Civ.App., 87 S.W.2d 249, error re¬ 
fused. 

7a Alaska.—In re Underwood's Es¬ 
tate, 6 Alaska 673. 

Aris.—^In re Miller's Estate, 92 P.2d 
886 , 64 AHs. 68. 

Mont.—In re Springer's Estate, 266 
R 1068, 79 Mont. 266. 

R.I.—McAlear v. McAlear, 4 A.6d 
262, 62 R.I. 168. 

24 Q,J, P 106 uote 6, 



38 C. J. S. EXncVTOEB AND^ 

or fails,*® provided the litigation was proper,*^ re¬ 
lated to property of, or claims in favor of or against, 
the estate,** was undertaken and conducted in good' 
faith,** and with reasonable prudence,*^ for the 
benefit of the estate,** and was reasonably neces¬ 
sary,** either because the rights concerned were 
complicated and conflicting,*^ or because the ques¬ 
tions involved in the dispute were such that there 
might reasonably be an honest and sincere differ¬ 
ence of opinion as to the proper solution thereof.*® 

The circumstances of each particular case govern 
in determining whether or not an allowance should 
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be made.** 

Personal liability of representative and effect 
thereof. As has been seen in § 199 supra, the estate 
is not primarily liable for legal services rendered 
for the benefit of the estate at the request of the 
personal representative, but the representative is 
personally liable with the right, as has been stated 
above, of reimbursement for reasonable expendi¬ 
tures. From this it follows that an allowance for 
counsel fees, in the absence of contrary statute, is 
made to the representative as such and not to the at¬ 
torney,*® and the fees are not paid from the assets 


00. Ala.—Dent v. Poy, 107 So. 210, 
214 Ala. 243—McKenzie v. Jenzen, 
101 So. 755, 212 Ala. 92. 

Kan.—Medlll v. Mclntlre, IS P.2d 
962, 963, 136 Kan. 694, quoting 
Oospiia Jnzli. 

Mass.—Comstock v. Bowles, 3 N.B.2d 
817, 296 Mass. 260. 

N.Y.—In re GuRRino's Estate, 4 N.Y. 
S.2d 400, 166 Mlsc. 426—In re Van 
VolkenburRh's Estate, 247 N.Y.S. 
831, 139 Misc. 437. 

Tex.—Huff V. Huff, Clv.App., 98 S. 
W.2d 442, 446, quoting Corpus Ju¬ 
ris, and reversed on other grounds 
124 S.W.2d 827, 132 Tex. 640. 

24 C.J. p 99 note 19. 

Tlis tms tsst as to whether a 
representative has properly employed 
an attorney to bring an action in be¬ 
half of the estate does not depend on 
whether the suit resulted favorably 
or unfavorably, but whether a pru¬ 
dent man in the existing circum¬ 
stances would have Judged it neces¬ 
sary and proper to employ counsel 
for the purpose.—Huff v. Huff, Civ. 
App., 98 S.AV.2d 442, reversed on 
other grounds 124 S.W.2d 327, 132 
Tex. 640. 

81. Ark.—Miller v. Oil City Iron 
Works, 46 S.W.2d 36, 184 Ark. 900. 
24 C.J. p 106 note 12. 

88. Cal.—In re Barreiro’s Estate, 
14 P.2d 786, 126 Cal.App. 762. 

Tex.—Huff V. Huff, Clv.App., 98 S. 
W.2d 442, 446, quoting Corpus Ju¬ 
ris, and reversed on other grounds 
124 S.W.2d 327, 132 Tex. 540. 

24 C.J. p 99 note 20. 

88 . Ala.—Dent v. Foy, 107 So. 210, 
214 Ala. 248—McKenzie v. Jensen, 
101 So. 766, 212 Ala. 92. 

Idaho.—In re Peterson's Estate, 220 
P. 1086, 88 Idaho 196. 

K.Y.—^In re Guggino's Estate, 4 N. 
Y.S.2d 400, 166 Misc. 426—In re 
O’Connor's Estate, 293 N.Y.S. 476, 
161 Misc. 469-In re Van Volken- 
burgh's Estate, 247 N.Y.S. 831, 139 
Misc. 487. 

S.D.—In re Engebretson's Estate, 1 
N.W.2d 851—In re Sachs' Estate, 
29V N.W. 798. 

Tex.—^Huff v. Huff, Civ.App., 98 S.W. 
2d 442, 446, quoting Oorpus Juris, 


and reversed on other grounds 124 
S.W.2d 327, 132 Tex. 640. 

Wis.—In re Asby's Will, 287 N.W. 

734. 232 Wis. 481, 126 A.Li.R. 161. 

24 C.J. p 99 note 21. 

Xf the Utlgatiou was eolluslTs no 
credit for attorney's fees will be al¬ 
lowed.—In re Paine's Estate, 174 So. 
430. 128 Fla. 161. 

Bad faith not showu 
Utah.—In re Burt’s Estate, 198 P. 
1108, 68 Utah 353. 

84. S.D.—In re Engebretson's Es¬ 
tate. 1 N.W.2d 351—In re Sachs* 
Estate. 297 N.W. 793. 

24 C.J. p 99 note 22. 

An allowauoe for eouasel fees may 
be refused 

(1) Where the litigation was un¬ 
necessarily protracted.—Phillips v. 
Phillips, 7 Ky.L. 679. 

(2) Where a proceeding instituted 
by the representative has been al¬ 
lowed to fail for lack of reasonable 
diligence in prosecuting It.—Clark v. 
Guard. 73 Ala. 466. 

(3) Where the representative 
abandons litigation Instituted by him 
without good cause.—In re Pease, 86 
F. 149, 149 Cal. 167. 

(4) Where the action should not 
have been brought by the representa¬ 
tive in his fiduciary capacity.— 
Thompson v, Thompson, 66 S.W. 467, 

23 Ky.L. 1535. 

(6) Where the representative's 
contentions were groundless.—Rowe 
V. Dyess, Tex.Com.App., 213 S.W. 234. 

24 C.J. p 106 note 18. 

8A Mo.—In re Flynn’s Estate, App., 
142 S.W.2d 1069. 

Mont.—In re Springer's Estate, 265 
P. 1068, 1063, 79 Mont. 256, citing 

Corpus Juris. 

N.Y.—Is re O'Connor's Estate, 293 
N.Y.S. 476, 161 Misc. 469—In re 
Rogers’ Estate, 258 N.Y.S. 534, 143 
Misc. 834. 

S.D.—In re Engebretson’s Estate, 1 
N,W.2d 351—In re Sachs' Estate, 
297 N.W. 793. 

Tex.—Ogden v. Shropshire ft Adkins* 
Clv.App., 37 S.W.2d 249, error re¬ 
fused. 

24 C.J. p 99 note 23. 
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86b Ala.—McKenzie v. Jensen, 101 
So. 755, 212 Ala. 92. 

Fla.—In re Paine's Estate, 174 So. 
430, 128 Fla. 151. 

Iowa—In re Chcsmore’s Estate, 189 
N.W. 770, 194 Iowa 300. 

Mich.—In re Grover’s Estate, 206 N. 

W. 988, 233 Mich. 467. 

N.M.—In re McMillan’s Estate, 33 
P.2d 369, 38 N.M. 347. 

N.Y.—In re Guggino's Estate, 4 N 
Y.S.2d 400, 166 Misc. 426—In re 
O’Connor's Estate, 293 N.Y.S. 476, 
161 Misc. 469. 

24 C.J. p 99 note 24, p 105 note 13. 

Bo allowance will be made for 
attorney’s fees incurred in institut¬ 
ing an unnecessary: 

(1) Accounting proceeding.—In re 
Murray's Estate, 272 N.Y.S. 90, 151 
Misc. 7. 

(2) Transfer tax proceeding.—In 
re Murray's Estate, 270 N.Y.S. '321, 
241 App.Div. 761, affirming lol MUc. 
10, 271 N.Y.S. 910—In re Murray’s 
Estate, 272 N.Y.S. 90, 151 Misc. 7. 

87. Kan.—Med ill v. Mclntlre, 16 P. 
3d 9'32, <953, 133 Kan. 594, quoting 
Corpus Juris. 

24 C.J. p 99 note 25. 

88. Kan.—Medill v. Mclntlre, su¬ 
pra, quoting Corpus Juris. 

24 C.J. p 99 note 26. 

89. Ark.—Miller v. Oil City Iron 
Works. 45 S.W.3d 36. 184 Ark. 900. 

Md.—Knapp v. Knapp. 134 A. 24, 
151 Md. 126. 

Ohio.—Weir v. Weir, 28 Ohio Cir.Ct. 
199. 

90. Minn.—State ex rel. Larson v. 
Probate Court of Hennepin Coun¬ 
ty. 283 N.W. 545, 204 Minn. 6— 
State ex rel. Nordin v. Probate 
Court, 273 N.W. 636, 200 Minn. 
167. 

AUowaace must be mads ou rs« 
quest of rsprsssntativ# and not on 
the direct petition of the attorney 
himself.—Hutton v. Gwln, 195 So. 
486, 188 Miss. 763. 

Attorneys liave no rights' superior 
to those of executor with respect to 
award of counsel fees from estate.— 
Wilson V. Veazey, '30 F.2d 810, 68 
App.D.C. 301. 
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of the estate by virtue of the contract of employ¬ 
ment between the attorney and representative but 
are allowed as expenses of administration.*^ Ac¬ 
cordingly the fact that attorneys representing the 
personal representative also represented certain 
creditors and agreed to release the personal repre¬ 
sentative from all liability for their servicesi except 
as to such sum as the court might thereafter allow 
against the estate on their accounti does not con¬ 
stitute a reason for disallowing the claim for such 
services.** 

Defective appointment. An executor or admin¬ 
istrator is entitled to credit for the reasonable 
charges of counsel even though his appointment is 
subsequently revoked where his appointment was 
not void ab initio but only voidable.** 

Employment of attorney prior to appointment. 
In some jurisdictions one named as an executor in 
a will is authorized by statute to employ counsel at 
the expense of the estate before he qualifies*^ and 
before the will is probated** if such employment is 
reasonably necessary to preserve the estate. 

An attorney other than the one designated by the 
will may be employed by the executor.*® 


f . 

Nonresident counsel ^hovXd not be employed by 
the representative where it results ip unnecessary 
expense to the estate.*^ 

Attorney indebted to estate. Before paying an 
attorney for services rendered, the representative 
should ordinarily deduct debts, if any, owed by the 
attorney to the estate.** 

Necessity of actual payment, A personal repre¬ 
sentative may not be allowed attorney’s fees where 
he shows neither actual payment of such fees nor 
liability incurred therefor.** Indeed in some juris¬ 
dictions it has been held that credit for counsel fees 
should not as a rule be allowed to the representative 
until or unless the fees have been actually paid;^ 
but in other jurisdictions it has been held that the 
representative is entitled to have the amount of his 
attorney’s fee determined before he has paid him 
anything.* 

Consent of persons beneficially interested. The 
consent or instance of the heirs, distributees, or oth¬ 
ers beneficially interested in the estate may be ad¬ 
duced to justify expenses incurred by the personal 
representative in engaging counsel.* 


SXfCUTOaS AND^ADMimSTBATOSa 


81. Fla.-—Brickell y. McCaaklll, 106 

So. 470, 90 Fla. 441. 

Mich.—Beeht v. Miller, 273 N.W. 

294, 279 Mich. 629. 

S.D.—In re Bnaebreteon'e Estate, 1 

N.W.2d 861. 

Fsoper pzmettoe calls for the al¬ 
lowance of an attorney's claim for 
his fee in representing an adminis¬ 
trator against the administrator 
personally and not against the es¬ 
tate, and for the administrator to 
pay the fee and take credit there¬ 
for in his final account; and an or¬ 
der finding that administrator's at¬ 
torney rendered services to the ad¬ 
ministrator and the estate, the rea¬ 
sonable value thereof, that adminis¬ 
trator was sole beneficiary, and or¬ 
dering allowance of fee against ad¬ 
ministrator personally and against 
the estate, followed such practice.— 
People, for Use of Stough, v. Dan- 
forth, 12 N.E.2d 227, 29'8 IlLApp. 230. 

88 . Iowa.—In re Blackman, 120 X. 

W. 664, 148 Iowa 6'68. 

24 C.J. p 99 note 29. 

88. Bavoeatloa by rabaeqaaat wUl 

The appointment as executor, of 
the executor named In will, before 
a subsequent will was filed for pro¬ 
bate, in absence of showing of bad 
faith of executor, was not void ab 
initio but was voidable only, being 
subject to revocation on admission 
of the subsequent will to probate 
fuid hence executor was entitled to 
attorney's fees.—In re Clark's Es- 
Ute, 91 P.2d 609, 88 CaLAPP.2d 628. 


[ Bsvooatlon because of sepcsseata- 
tlve*8 lafsacy ' 

X.Y.—Carow v. Mowatt. 2 Edw. 67. 
24 C.J. p 98 note 18 IbJ. 

84. Okl.—In re Wah-kon-tah-he- 
ump-ah's Estate, 261 P. 978, 128 
Okl. 179. 

88 . Colo.—In re Macky's Estate, 191 
P. 106, 68 Colo. 656. 

86. This is so because the executor 
is responsible for the misconduct, 
negligence, or want of skill of the 
attorney. 

Cal.—Hlghfield v. Bosio, 207 P. 242. 
188 Cal. 727—Estate of Ogier, 36 
P. 900. 101 Cal. 881. 40 Am.S.R. 61. 
X.Y.—Matter of Caldwell, «0 X.E. 

668 , 188 N.Y. ll^. 

Buie aot changed by statute 
Amendment to Code Civ.Proe. 8 
1616. providing that an attorney for 
an administrator or executor on no¬ 
tice to the interested parties may 
apply for and obtain an order that 
his compensation be paid by the ex¬ 
ecutor or administrator out of the 
estate in his hands, does not prevent 
the executor of an estate from em¬ 
ploying an attorney other than the 
one designated In the will.—High- 
field V. Bosio, 207 P« 242, 188 Cal. 
727. 

87. X.J.—^In re Megargee'e Estate, 
176 A. 808, 117 X.J.Bq. 847< 

X.Y.^In re Liell's BsUte, 266 N.Y. 
S. 780, 148 Mlsc. 279. 

88. ftiablUty of reprcs tu Sa tlv c 

(1) The represefitative wifi be lia¬ 
ble for any damage sustained by, the 
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f estate as a result of a failure to 
deduct the indebtedness.—In re Wit- 
kind's Estote, 4 N.Y.S.2d 933, 167 
Misc. 885. 

(2) No damage to estate shown.— 
In re Witkind's Estate, supra. 

8 ^ Miss.—Owen v. Stoner, 114 So. 

612. 148 Miss. 397. 

1 . Mont.—State v. Silver Bow Coun¬ 
ty Second Judicial Dist Ct, 168 P. 
522. 94 Mont. 172. 

24 C.J. p 100 note 85. 

Probate court cannot adjudicate 
questions of ncocssity of legal serv¬ 
ices and reasonableness of fees, on 
application for attorney's fees made 
before payment thereof by represent¬ 
ative.—Armstrong V. Anderson, Civ. 
App., 91 S.W.2d 775, reversed on oth¬ 
er grounds Anderson v. Armstrong, 
120 S.W.2d 444, 182 Tex. 122. rehear¬ 
ing denied 182 Tex. 898, 182 Tex. 122. 
Zn Alabaxta 

(1) The text rule has been fol¬ 
lowed.—^Bates V. Vary, 40 Ala. 421. 

(2) But it has also been held that 
actual payment is not necessary to 
an allowance in all cases.—John v. 
Sharpe, 41 So. 686, 148 Ala. 666—24 
C.J. p 91 note 41 [a]. 

8 . Ckl.—Dudley's Estate, 66 P. 897. 
128 Cal. 266. 

Idaho.—In re Peterson's Estate, 220 
P. 1086. 88 Idaho 196. 

Miss.—Brown v. Franklin, 146 So. 
762, 166 Miss. 699. 

8. N.T. —^Matter of Hhuxhursti 87 
N.Y.S. 612, 76 Hun S6« 

84 C.J. p 100 note 4JU 
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(2) Where Representative Is an Attorney jurisdictions the view prevails that an executor or 
A rtprmnutivs who is himssff an attornsy may administrator cannot be allowed credit for his serv- 
propsrly omploy at the axponso of tho esuts another ices to the estate as an attorney,^ or even for at« 

attorney, If noMssary. Where he as his own a^ tornc/s fees incurred by him and paid to a firm 
tomey the authorities differ as to whether he may be . ^ ^ i. ^ i_- 

allowed oredit for hie servloes as such. of lawyers of which he iS a member where his mem- 

, , bership entitles him to a share in such fees;® but in 

A personal representative who is himself an at- jurisdictions an executor or administrator who 

tomey may properly employ, at the expense of the ^ ^ 

estate, another attorney to assist him in the settle- ^ allowance therefor by way of extra compen- 
ment of the estate provided such employment is nec- 

essary. pensation as executor and attorney is fixed by the 

Services of representative as attorney. In many wilL* 


4. Wash.—Jones v. Peabody, 46 P. 
2d 015, 182 Wash. 148, 100 A.L..R. 
64—In re Evans* Estate, 244 P. 
260, 138 Wash. 101. 

24 G.J. p 100 note 42. 

Pssfoxmaaos of oidUMur leaal ssrr- 
ioss 

(1) An executor or administrator 
who is himself a practicing lawyer 
is entitled to employ and pay from 
the estate an attorney for the per¬ 
formance of the usual and ordinary 
legal services that are Incident to 
a probate proceeding.—In re Park¬ 
er's Estate, 251 P. 007, 200 Cal. 132. 
40 A.Ii.R. 1025—In re Graham's Es¬ 
tate, 201 P. 456, 167 Cal. 222, 18 A. 
L.R. 661. 

(2) But it has been held that "an 
administrator who is also a lawyer 
is reauired to exercise his profes¬ 
sional skill to conduct the business 
of the estate himself, without ex¬ 
tra compensation, and without legal 
assistance, unless a necessity is 
shown for the employment of such 
assistance."—Needham v. Needham, 
200 P. 846, 348, 84 Idaho 108. 
Veoessity of SBnploymsa.t 

A denial of the necessity of the 
employment of an attorney cannot 
be made to rest on the mere fact 
that the required services are in the 
line of the administrator's profes¬ 
sion or businesa—In re Graham's 
Estate. 201 P. 456, 187 Cal. 222, 18 
A.L.R. 631. 

Will obllgatiBg exeontor to perfona 
legal BorvlooB 

Although an executor who is him¬ 
self a lawyer is obligated under the 
terms of the will to render his pro¬ 
fessional services, he still has au¬ 
thority to employ assistant counsel 
if the circumstances make it neces¬ 
sary. 

Okl.—In re Wah-kon-tah-he-ump-ah's 
Estate. 261 P. 678, 128 Okl. 178. 
Pa.—In re Peck's Estate, 83 Berks 
Co. 245. 

ft. Cal.—In re Parker's Estate, 661 
P. 907, 200 Cal. 182, 49 A.L.R. 1085. 
Miss.—Owen v. Stoner, 114 So. 616, 
614, 148 Miss. 897, citing Oozpus 
JhidSa 

24 C.J. p 108 note 88. 


*'nio rule Is grounded on the prln^* 
olple that the administrator in se¬ 
lecting himself to perform the duties 
of an attorney for the estate would 
become his own employer, and would 
be under temptation of self-interest 
which might lead him to act con¬ 
trary to the duties of his trust."— 
In re Lankershim's Estate, 58 P.2d 
1282, 1284, 6 Cal.2d 568. 

Estoppel to raise ohjeotlon 
Parties interested in the estate 
may be estopped by their acts and 
conduct to contend that since an at¬ 
torney was one of the personal rep¬ 
resentatives he could not receive 
compensation for legal services.— 
In re Lankershim's Estate, supra. 

Zb TeBBSssee 

<1) The text rule now prevails.— 
Holding v. Allen, 266 S.W. 772, I'SO 
Tenn. 669, 36 A.L.R. 748. 

(2) But formerly the contrary had 
been held.—Fulton v. Davidson, 6 
Heisk. 614, followed In Lovewell v. 
Schoolfleld, Tenn., 217 F. 689, 183 
C.C.A. 449, and criticised and limited 
State v. Butler, 15 Lea 104. 

(3) Accordingly a public adminis¬ 
trator is not entitled to compensa¬ 
tion as an attorney in addition to 
his commission.—Loague y. Bren¬ 
nan, 9 S.W. 693, 86 Tenn. 634. 

6. Cal.—In re Parker's Estate, 251 
P. 907, 200 Cal. 182, 49 A.L.R. 1025. 

24 C.J. p 108 note 39. 

AgreemsBt not to share la fso 
A personal representative may be 
allowed credit for fees paid a law 
Arm of which he is h member if it 
was agreed between him and his 
partners that he is not to share in 
such fees.—In re Parker's Estate, 
supra—24 C.J. p 108 note 89 [aj. 
PresBiBptioB 

In the absence of contrary evi¬ 
dence, an executor or administrator, 
employing a law firm of which he is 
member, is presumed to share in the 
fees. 

Cal.—In re Parker's Estate, supra. 
Idaho.—Needham v. Needham, 200 P. 
346, 84 Idaho 188. 

7. Ala.—Elmore v. Cunninghame, 93 
I So. 814, 208 Ala. 15. 

I Pa.—In re Dickers Estate, 38 Pa. 
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' Dist. & Co. 44—In re Phillips' Es¬ 
tate, 21 Pa.Dlst. & Co. 464. 

Va.—Robertson v. Gillenwaters, 7 8. 

E. 371, 85 Va. 116. 

24 C.J. p 108 note 40. 

Zb Mow York 

(1) It was formerly held that per¬ 
sonal representatives were not enti¬ 
tled to compensations for legal serv¬ 
ices in connection with the admin¬ 
istration of the estate.—In re Hal- 
lock's EsUte, 212 N.T.S. 82, 214 App. 
Div. 623—24 C.J. p 108 note 40 [b] 
( 1 ). 

(2) But under the statute now In 
force, Surrogate's Court Act f 285, 
a personal representative who is an 
attorney may receive compensation 
for legal services rendered in con¬ 
nection with his official duties.—In 
re Hallock's Estate. 212 N.Y.S. 82, 
214 App.Div. 323—Jn re Israel's Es¬ 
tate, 26 N.T.S.2d 656, 176 Misc. 120— 
In re Fisher's Will, 287 N.Y.S. 252, 
159 Misc. 190. 

64 C.J. p 108 note 40 [b]. 
EstraordiBary Issal serviess 

(1) When a lawyer voluntarily be¬ 
comes administrator or executor, al¬ 
though he exercises professional 
skill in the conduct of the estate, he 
does not thereby entitle himself to 
extra compensation.—Jones v. Pea¬ 
body. 45 P.2d 915, 182 Wash. 148, 100 
A.L.R. 64—Noble v. Whitten, 80 P. 
451, 38 Wash. 262—In re Young, 30 
P. 648, 4 Wash. 534. 

(2) But he may recover for nec¬ 
essary or extraordinary legal servic¬ 
es performed by him.—Jones v. Pea¬ 
body, supra. 

Good faith IB making chargo rsquizad 

Claim of executor for attorney's 
fees for services rendered by him¬ 
self as an attorney in connection 
with lease executed for estate was 
properly rejected, where executor did 
not consider services of sufficient 
moment to entitle him to fee until 
his claim for double compensation 
was rejected.—Koteen v. Bickers, 177 
S.E. 904. 168 Va. 676. 

8. Venaa of will hlndlBg 

An executor under a will, by ac¬ 
cepting the trust, is bound by the 
terms of the will fixing his compen¬ 
sation and is properly surcharged 
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(3) Approval of Court ** 

A represantatlvt naed not Mcure pormlotlon of tho 
court before employing eouniernor need he eeoure Judi¬ 
cial approval before paying counael feee. He proeeede at 
hie own rlak* however, If he dope not firet obtain auch 
approval- 

It is not necessary that attorney’s fees paid by an 
executor or administrator should have been hxed 
or approved by the court before payment in order 
to entitle him to credit therefor;^ but, aside from 
a sanction previously given, the probate court may 
in its just discretion allow a credit for professional 
services reasonably and honestly employed.^® In¬ 
deed it has been held that a disbursement made by 
the representative to an attorney to protect the es¬ 
tate in litigation pursuant to authority granted by 
the court of probate, should, on final accounting, be 
allowed, although the reviewing tribunal might not 
have authorized the disbursement had its judgment 
been invoked in the first instance.^i Nevertheless 
an administrator who pays .attorney’s fees without 
an order of court does so at his own risk;!^ and 
the same is true where he pays the fees under a 
void order^^ or before the order becomes final and 
conclusive.l^ 

Ccnclusiveness of order of allowance. While or¬ 
ders for the allowance and payment of counsel fees 


may be binding, under certain circum^ances, on 
parties beneficially > interested in the estate,unless 
the orders wete procured by fraud,ex parte or¬ 
ders for the allowance and payment of counsel fees 
are not res judicata, and the fees may be contested 
on the settlement of the final account of the repre¬ 
sentative.^^ 

Approving employment of counsel. While the 
court has authority to make an order authorizing a 
representative to employ counsel and provide that 
the fees shall be fixed at a future time on the com¬ 
pletion of the services,^^ it is not essential that the 
representative should procure the permission of the 
court before employing counsel.^® 

b. Costs and Other Expenses of Litigation 

While a personal representative, as a rule, Is In¬ 
dividually responsible for costs recovered against him, he 
Is entitled to credit In his account or rermburse- 
ment from the estate for all costs and other expenses of 
litigation necessarily incurred by him In good faith for 
the benefit of the estate. 

While a personal representative, unless relieved 
by statute from such liability,2® is individually re¬ 
sponsible, as a rule, for costs recovered against 
him,2^ he is entitled to credit in his account or re¬ 
imbursement from the estate for all costs and other 
expenses of litigation properly incurred by him as 


for eddltlonal fees paid to himself 
for professional services.—In re Con- 
sUble*s Estate, 149 A. 748, 299 Pa. 
509. 

g. Ala.—Walsh v. Walsh, 164 Sa 
822, 231 Ala. 805. 

N.J.—In re Chamberlain's Estate, 156 
A. 42, S N.J.Misc. 809. 

N.Y.—In re Norton's Will, 249 N.T. 
S. 298, 139 Misc. 715, affirmed 253 
N.Y.S. 909, 234 App.Dlv. 814. 

24 C.J. p 100 note 36. 

10. N.J.—In re Chamberlain's Es¬ 
tate. 156 A. 42. 9 N.J.Misc. 809. 

24 C.J. p 100 note 37. 

gonzps of power 

(1) In exercise of chancery pow¬ 
ers, or by express statute, court may 
make allowance for attorney's fees 
as reasonable expenses incurred by 
personal representative.—In re How- 
elPf Will. 168 S.E. 671, 204 N.C. 437. 

(2) Article of Surrogate's Court 
Act dealing with costs, fees, and 
commissions and compensation of ex¬ 
ecutors, administrators, guardians, 
and trustees vests ample power in 
surrogate's court to allow compensa¬ 
tion for legal services as are re¬ 
quired to be performed for executor. 
'—In re Richardson's Will, 298 N.Y. 

8 . 768, 2*50 APP-BIv. 199. 

11. 111.—Mayer v. Schneider, lf2 
in.App.' 43. 


12. Ala.—Walsh v. Walsh, 164 Bo. 
822, 231 Ala. 805. 

N.J.—In re Megargee's Estate, 175 
A. 808, 117 N.J.Eq. 347—In re 
Chamberlain's Estate, 156 A. 42, 3 
N.J.Misc. 809. 

N.Y.—In re Seber's Estate, 264 N. 
Y.S. *679. 147 Mlec. 791—In re Nor¬ 
ton's Will, 249 N.Y.S. 293. 139 
Misc. 716, affirmed 253 N.Y.S. 909, 
234 App.Div. 814. 

24 C.J. p 100 note 89. 

13. Ark.—Miller v. Oil City Iron 
Works, 4'5 S.W.2d 86, 184 Ark. 300. 

14. Bsfors tlmo for apposl has set* 
pirsd 

Where executor, in compliance 
with court's order, paid counsel fee 
before statutory time for appeal 
from order elapsed, executor was re¬ 
quired to supply the deficiency result¬ 
ing from reduction of attorney's fee 
on appeal.—In re Ferguson's Estate, 
8 A.2d 439, 124 N.J.Eq. 578, affirmed 
11 A2d 107, 127 N.J.Eq. 14. 

16. Ga.—^Kimball y. Casey, 151 S.E. 
372, 169 Ga. 681. 

OoaolnsivMisos of rooltals la ordor 
Ga.—^Kimball v. Chrsey, supra. 

16. Fraud aol shown 

Ga.—Kimball v. Casey, supra. 

17. Okl.—^In re White’s Estate, 62 
P.2d 1674, 176 OIU. 489. 

Cal.—Ludwig V* Superior Court 
' in and for Los Angelss Cbunty, 19 
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P.2d 984, 217 Cal. 499—In re Mc¬ 
Donald’s Estate. 99 P.2d 1115, 37 
Cal.App.2d 621. 

Ho fees osa be fixed prior to the 
rendition of the services,——Ludwig v. 
Superior Court In and for Los An¬ 
geles County, 19 P.2d 984, 217 Cal. 
499—In re McDonald's Estate, 99 P. 
2d 1115, 87 CaLApp.2d 521. 

19. Cal.—Ludwig v. Superior Court 
In and for Los Angeles County, 
19 P.2d 984, 217 Cal. 499. 

Approval of eoatraot not rsqulred 
Contract by administrator employ¬ 
ing attorney, if made with due care, 
would be binding with or without 
order of ordinary.—Kimball v. Cas¬ 
ey. 161 S.E. 372, 169 Ga. 631. 

Ml Ind.—Bninlng v. Golden. 64 N. 
E. 657, 159 Ind. 199. 

21. Md.—^Martin v. Staubs, 120 A. 
836, 142 Md. 268. 

Tex.—Hulf V. Huff, Clv.App., 98 S. 
W.2d 442, reversed on other 
grounds 124 B.W.2d 827, 182 Tex. 
640. 

24 C.J. p 99 note ‘30. 

Zasolveat estate 

Order directing executor personally 
to pay court, stenographer for copies 
of testimony Is unauthorized where 
estate Is without funds.—In re Bau¬ 
man's Estate, 2'58, N.Y.S. 403,' 2'86 
App.Div. 187. 
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i^epvesentative of the estate,even though he 
-is unsuccessful in the Htigation.^^ To be entitled 
to this allowance, however, it must appear that the 
litigation was undertaken * and conducted in good 
faith,24 and with reasonable prudence,25 for the 
benefit of the estate,*® and was reasonably neces¬ 
sary. 

§ 224. ^ Employment by Cofiduciaries 

As s general rule coflduolarlee should be repreeented 
by the same, rather than separatSf tounsel. 

Although circumstances may arise in the particu¬ 
lar case justifying each of several coexecutors or 
coadministrators in employing separate counsel, if 
the cost to the estate is not duplicated thereby,*® 
as a general rule they should all be represented by 
the same attorney,2® the act of the majority govern¬ 
ing in his selection.*® 

An attorney for one of two executors, who col¬ 
lected money belonging to the estate, is entitled 
thereto, as against the coexecutor, where he had 
performed services for the estate, on the request of 
one of the executors, in excess of the amount col¬ 


lected, and had claimed a lien on the sum collected, 
and thereafter the executor at whose request he had 
rendered his services agreed that he should retain 
it and appb^ it on account of such services.*^ 

§ 225. -Charges in Particular Matters 

a. Probate or contest of will 

b. Procuring appointment or qualification 

c. Collection and protection of assets 

d. Resisting claims against estate 

e. Procuring direction of court 

f. Miscellaneous matters 

a. Probate or Oontest of Will 

Thp authorities differ as to the right of s personal 
ropressntativo, or one named as executor in a will, to 
an allowance out of the estate for expenses incurred In 
propounding the will for probate or In resisting an at¬ 
tack on ita validity. 

While it has been held in some jurisdictions that 
a person named as executor in a will is not entitled 
as a general rule to an allowance out of the estate 
for counsel fees and other expenses incurred by him 
in propounding the will for probate,** especially 


88 . Colo.—In re Macky*8 Estate, 213 
P. 131, 73 Colo. 1. 

Md.—Knapp v. Knapp, 131 A. 329, 
149 Md. 263. 

N.Y.—In re Levine’s Estate, 274 N. 

y.S. 610, 153 MiPC. 109. 

24 C.J. p 98 note 18, p 99 note 30. 
Expenses ot settlement see infra S 
940. 

Vartionlar ooata or oxpoaaos aUowod 

(1) Expense Incurred in employIng: 
expert witnesses.—In re Chesmore's 
Bstato, 189 N.W. 770, 194 Iowa 300. 

(2) Cost of procurJngr copy of rec¬ 
ord of litigation.—Koteen v. Bickers, 
177 S.E. 904, 163 Va. 676. 

(3) Cost of procuring bill of ex¬ 
ceptions and printing record and 
briefs on appeal.—-In re Carlin's Es¬ 
tate, 47 S.W.2d 213. 226 Mo.App. 622. 
Zknpropor ssponao itoma 

Mich.—Becht v. Miller. 273 K.W. 294, 
279 Mich. 629. 

83. Ala.—McKenzie v. Jensen,'^ioi 
So. 755. 212 Ala. 92. 

Idaho.—In re Peterson's Estate, 220 
P. 1086, 38 Idaho 195. 

24 C.J. p 99 note 19. 

84L Ala.—McKenzie v. Jensen, 101 
So. 765, 212 Ala. 82. 

24 C.J. p 99 note 21. 

85w Neb.—In re Bullion, 128 N.W. 

32. 87 Neb. 700, 3l L.H.A..N.S., 350. 
24 C.J. p 99 note 22. 

Whara It It aiiurtfaat that aa ap- 
paal la docunad to failara as a mat¬ 
ter of law according to well settled 
principles, there can be no charge 
against the estate for the expenses 


of the appeal.—Comstock v. Bowles, 
3 N.E.2d 817, 295 Mass. 260. 

Jhat oanaa for UtIgatlOA raqnlrad 
A statute providing that costs 
awarded against an administrator 
shall be allowed in his account un¬ 
less proceeding was prosecuted or 
resisted without >ust cause controls 
in determining whether an adminis¬ 
trator shall be allowed to credit his 
account for the costs awarded 
against him notwithstanding statute 
in pari materia, providing, without 
express qualiflcatlon, that costs 
taxed against an administrator shall 
be allowed In administration account. 
—In re Brace’s Estate, 196 A. 742, 
109 Vt. 360. 

8 a Mo.—In re Flynn’s Estate, App., 
142 S.W.2d 1069. 

24 C.J. p 99 note 2'3. 

87. Ala.—McKenzie v. Jensen, 101 
So. 75‘5, 212 Ala. 92. 

Mass.—Comstock v. Bowlea 8 N.E 
2d 817, 296 Mass. 250. 

N.Y,—In re Kaiser's Estate, 7 N.T.S. 
2d 907, 266 App.Div. 472. reargu¬ 
ment denied Kaiser v. Kaiser, 8 N. 
Y.S.2d 672, 255 App.Div. 964. 

24 C.J. p 99 notes 24->26. 

8 a Pa.—In re Foulke’s Estate. 5 A. 
2d 179. 334 Pa. 186—In re Dia¬ 
ment’s Estate, 29 Del.Co. 256. 

24 C.J. p 100 note 43. 

Amount allowable where several at¬ 
torneys are employed see infkA S 
227. 

Vha inagra fhet that oaa of two oo- 
flduolasiaa la aa attonay does not 

necessarily preclude, the other from 
employing oounsel to assist him in 


the performance of his duties.—Mc- 
Alear v. McAlear, 4 A.2d 262, 62 R. 
I. 168. 

89. N.Y.—-In re Fraser, 160 N.Y.S. 

774. 165 App.Div. 441. 

24 C.J. p 100 note 42. 

aa Pa.—McDaniel’s Estate, 9 Pa.Co. 
232. 

Oononrzaaca la aalaottoa of coaaael 

Where court did not direct one of 
executors to employ counsel, expense 
could not be chargeable to estate 
where majority of executors did not 
concur.—In re Dennett’s Will, 227 N. 
W. 280, 200 Wls. 84. 

31. N.Y.—^Arkenburgh v. Arken- 

burgh, 59 N.Y.S. 612. 27 Misc. 760. 
aa 8h ICazylaad an executor named 
in a will defending it against a ca¬ 
veat filed before probate is not en¬ 
titled to counsel fees.—^Horton v. 
Horton, 149 A. 652, 158 Md. 626—24 
C.J. p 100 note 46, p 101 note 47 [h]. 
Xa XfloliigaB 

(1) The executor of an unprobated 
will is not as a rule entitled to an 
allowance out of the estate for ex¬ 
penses incurred by him Incident to 
the probate of the will.—In re Grov¬ 
er’s Estate, 206 N.W. 988. 283 Mich. 
467—Freeman v. Hulbert, 203 N.W. 
158. 230 Mich. 456—Stover v. Durfee, 
189 N.W. 14. 219 Mich. 666. 

(2) Exceptional cases, however, 
may arise where such expenses might 
well be considered for the benefit of 
the estate and therefore allowable. 
—In re Grover’s Estate, supra—Stov¬ 
er V. Durfee, supra. 

(3) And under a recent statute one 
named as executor in a will may. 
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where the will is denied probate,rule prarad- 
insr in the majority of jurisdictions is that he may 
be allowed his reasonable expenses, including at¬ 
torney's fees, even though he is met with' a will con- 


test*< and tiie win is de nie d proliate,'*^ pnwided lie 
acted' in good faith** and with reasonable pru¬ 
dence*'' and did not engage in unnecessary litiga¬ 
tion,** the will was not procured by his undue infln- 


enbfaot to the i^preval of tho Juda* 
of probate, employ counsel at the 
expense of the estate to assist in 
seouiinx the atoiaslon of the will to 
probate when a notice of contest is 
flled.^In re Grover's Estate, supra. 

(4) Under this statute the power 
to authorise ouch employment re¬ 
quires action by the “probate court" 
and a record to be made thereof.— 
Freeman v. Hulbert, supra. 

88. Md.—Tilxhman Y. France, 69 A. 
277. 99 Md. 616. 

Minn.—Minnesota Loan & Trust Go. 
V. Pettit. 176 N.W^ 640. 144 Minn. 
244, 7 L.RJL 1496—KeUy v. Ken¬ 
nedy. 168 N.W. 896, 133 Minn. 273. 
LI.R.A.1917A 448, Ann.Ca8.l918D 

164. 

24 C.J. p 101 note 46 [d], p 102 note 
48 [b]. 

Attempt to probate in solemn fonn 

(1) If a will is not previously ad¬ 
mitted to probate in common form, 
and letters testamentary have not 
been granted thereon, compensation 
for counsel fees Incurred by an exec¬ 
utor in an unsuccessful attempt to 
probate a putative will in solemn 
form will not be allowed.—^Toung v. 
Freeman. 113 S.E. 204, 163 Oa. 827. 

(2) The fact that the Instrument 
propounded cannot, for any reason, 
be propounded in common form does 
not alter the rule.—-Irwin v. Peek, 166 
S.B. 616, 171 Ga. 876. reversing 160 
S.E. 868. 40 Ga.App. 624, vacated 156 
S.E. 44, 42 Ga.App. 270. 

86 . Neb.—^In re Charles' Estate, 243 
N.W. 847. 123 Neb. 630. 

Tenn.—Smith v. Haire, 181 S.W. 161, 
183 Tenn. 348, Ann.Ca8.1916D 629. 
Tex.—Hu« V. Huff, 124 S.W.2d 327. 
132 Tex. 640. reversing. Civ.App.. 98 
S.W.2d 442—McCannon v. McCan- 
non, Civ.App., 2 S.W.2d 942, writ 
dismissed. 

Wash.—In re Vaughn's Estate, 270 P. 
1030. 1081. 149 Wash. 291, citing 
Corpus Juris. 

24 C.J. p 100 note 46, p 101 note 47. 
Bnls adopisd by staOuts 

Statute allowing executor, present¬ 
ing will for probate in good faith, 
reasonable expenses and attorney's 
fees out of estate, held not unconsti¬ 
tutional.—^Williams V. Hankins, 246 
P. 488, 79 Colo. 237. 
ausorefelou of court 
• Whether an allowance should be 
utuds is a matter resting largedy 
Within the discretion of the court.— 
In rs Silva's Estate, 84 P.2d 69, 29 
Cal.App.2d 62. 

Whom aamod sxsoutor is su attomsy 

If neoessafy, one named as executor 
hi a #111 and olVeiiiig it for probate 


may employ counsel to assist in re¬ 
sisting will contest, although he is 
attorney obligated under will to ren¬ 
der professional services.—In re Wah- 
kon-tah-he-ump-ah*s Estate, 261 P. 
978, 128 Okl. 179. 

Where wiU sstablishsd 

(1) Where the executor has acted 
in good faith in employing an attor¬ 
ney ' in proceedings to probate the 
will, and the will is established, the 
estate is chargeable with the expense 
of reasonable attorney's fees thus 
necessarily incurred.—^Pendleton v. 
Hare, TexCom.App., 281 8.W. 284, 
reversing Hare v. Pendleton, Civ. 
App., 214 S.W. 948. 

(2) On accounting by an executrix, 
the court did not err in allowing 
against the estate, counsel fees for 
opposing a contest of the will and 
procuring the probate thereof, in 
view of Rev.Li. SS 6869 and 6861, mak¬ 
ing it the duty of the executor to 
probate the will or to file a renuncia¬ 
tion thereof, and in view of the fact 
that the person who employed the 
counsel to procure the probating of 
the will was the executrix and was 
the sole beneficiary thereunder and 
prevailed in the contest.—In re He- 
garty's Estate, 222 P. 798, 47 Nev. 
369. 

Only proper expsasss allowubls 

Only such expenses are allowed as 
are reasonable and proper under the 
circumstances.—^Huff v. Huff, Civ. 

I App., 98 8.W.2d 442, reversed on oth¬ 
er grounds 124 8.W.2d 827, 182 Tex. 
640. 

Vatnrs of proossdiag 

Proceeding in which executor filed 
will for probate, caveat was filed, 
and validity of will was tried and 
determined, was a will contest in 
which executor may be allowed at¬ 
torney fees.—^Williams v. Hankins, 
246 P. 483, 79 Colo. 287. 

Msthod of niaklxff sUowmos 
Amount to be awarded for expens¬ 
es and attorney's fees of one present¬ 
ing will for probate as executor 
should be assessed on evidence by 
referee, court, or Jury, and Judgment 
should not be given at ones for 
amount claimed.—Williams v. Han¬ 
kins, supra. 

86. Ala.—^Mitchell v. Parker, 161 So. 
842, 227 Ala. 676. 

Tenn.—Smith v. Haire, 161 S.W. 161, 
128 Tenn. 843, Ann.Cas.l916D 629. 
Tex.—Huff V. Huff. 124 8.W.!td 227, 
122 Tex. 640, reverstox, Clv.At>p., 
08 S.W.2« 448—McOannoa V.' Mc- 
CMnon, ''OiV.A.pp.,' 2 S.W.M ' >42, 

' vprit dimniMed. 

24 CJ, p 101 note M, p lOd note 48., 
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So H«V Toife 

(1) Formerly it was held that an 
executor named in a purported will 
was not entitled to his disbursements 
where the will .offered by him was re¬ 
fused probate.—Dodd v. Anderson, 90 
N.B. 1187, 197 N.T. 466, 27 L..R.A.. 
N.S., 836, 18 Ann.Cas. 788, reversing 
116 N.Y.S. 688, 181 App.Dlv. 224, af¬ 
firming 112 N.Y.S. 414. 

(2) But under the statute later in 
force. Surrogate's Court Act I 278, 
he may. whether successful or not, In 
the discretion of the surrogate, be 
awarded all necessary disbursements 
made by him and all expenses in¬ 
curred in the attempt to sustain in 
good faith the will offered by him for 
probate.—In re Staiger's Will. 164 
N.B. 88, 249 N.Y. 229, modifying 229 
N.Y.S. 628, 224 App.Div. 81. 

(3) The statute applies where he 
attempts to sustain a lost will.—In 
re Staiger's Will, supra. 

(4) And it applies even though his 
attempt to sustain the will involves 
the contesting of another will.—In re 
Reimers* Will, 186 N.B. 408. 261 N. 
Y. 337, modifying 261 N.Y.S. 100, 237 
App.Dlv. 343, and motion denied 188 
N.E 23. 262 N.Y. 468. 

96. D.C.—Wilson V. Veaxey, 80 F.2d 
310, 68 App-D.C. 301. 

Neb.—In re Charles' Estate, 243 N.W. 
847, 123 Neb. 630. 

Tenn.—Smith v. Haire, 181 S.W. 161, 
138 Tenn. 848. Ann.Ca8.1916D 529. 
Tex.—Huff v. Huff, 124 S.W.2d 827. 
132 Tex. 640, reversing, Civ.App., 
98 S.W.2d 442—McCannon v. Mc¬ 
Cannon, Civ.App., 2 S.W.2d 942, 
writ dismissed. 

dkmd faith will be Imputed to ex¬ 
ecutor who attempts to probate will 
but is unsuccessful. In absence of 
contrary showing.—^Mitchell v. Park¬ 
er, 161 So. 842, 227 Ala. 676. 

Bud faith Bot Uhowu 
Ky.—Douglas' Adm'r r. Douglas' 
Bx'r. 48 S.W.2d 11. 243 Ky. 821. 

97. Tex.—Huff v. Huff, Civ.App., 98 
8 .W.2d 442, reversed on other 
grounds 124 S.W.2d 827, 132 Tex. 
640. 

3a VUBiSOMSUSy will ooutsst 

Where distribution of testator's 
property under will was the same 
that would have resulted If there had 
been no will, defense of will contest 
was not "necessary" within terms of 
statute governing authority of execu¬ 
trix, and hence denial of allowance 
to eXeoiffcrix and her attorneys for 
serviees rendered In defending the 
contest was not an abuse of discre¬ 
tion.—In re Silva's BsUts» 84 F.M 
69, 99 CaLApp.9d iX 
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cnce,** and it would not be inequitable or unjust to his defense is unsuccessful,^^ provided he did not 
adlow the expenses out of the estate.^^ engage in unnecessary litigation.^3 Accordingly a 

person named as executor in a will which has been 
Defending will admitted to probate. Where, aft- admitted to probate is entitled to be reimbursed his 
er the will has been duly probated, suits are brought counsel fees and expenses in opposing the probate 
to revoke such probate or to test the validity of the of another paper subsequently propounded as a 
will, the executor is generally entitled to receive will,^^ even though the latter paper is established 
from the estate his necessary expenditures in de- as the will and admitted to probate,^^ provided he 
fending in good faith such attack^^ even though acted in good faith.^< 


39. D.C.--WnBon y. Veazey. 80 F.2d 
310. S8 App.D.C. 801. 

AUowaaoa daniad 

Where a person named aa execu¬ 
tor in win was found la have exer¬ 
cised undue influence on testatrix and 
probate of will was denied, and costs 
taxed ayainst executor by flnal Judg¬ 
ment, executor could not, in subse¬ 
quent proceeding, be allowed payment 
out of estate for court costs and rea¬ 
sonable attorneys' fees, particularly 
where he did not submit to jury is¬ 
sue of his good faith in offering will 
for probate.—Huff v. Huff, 124 S.W.2d 
827, 132 Tex. 540, reversing, Civ.App., 
98 S.W.2d 442. 

40. Ala.»Mitchell v. Parker. 161 So. 
fi42. 227 Ala. 678. 

Neb.—In re Charles' Estate, 248 N. 
W. 847, 123 Neb. 630. 

41. Ala.—Elmore v. Cunninghame, 93 
So. 814, 208 Ala. 15. 

Ark.—Souter v. Fly. 83 S.W.2d 408, 
182 Ark. 791. 

Iowa.—In re Jewe's Will, 208 N.W. 

723, 201 Iowa 1154. 

Kan.—Medill v. Mclntlre, 16 P.2d 
952, 136 Kan. 694. 

Md.—Parker v. Leighton, 102 A. 662, 
131 Md. 407. 

Mich.—In re Grover's Estate, 206 N. 

W. 988, 233 Mich. 467. 

N.Y.—Senior v. Petheram, 118 N.T.S. 
347, 64 Mlsc. 294. 

Or.—In re Shepherd's Estate, 49 P. 
2d 448, 162 Or. 15, modified on other 
grounds 41 P.2d 444, 152 Or. l5. 

24 C.J. p 100 note 46 [a], p 101 note 
47. 

Mules disttuguished 

Rules governing the allowance of 
expenses and adtomey's fees in pro¬ 
ceedings to have a will admitted to 
probate do not necessarily govern 
where the action is to set aside a 
will already probated.—In re Engels' 
Will, 230 N.W. 519, 210 Iowa 36. 
Ooutest withdraws 
Expenses in preparing for defense 
of will contest may be aUowed. even 
though the contest is withdrawn be¬ 
fore trial.—In re Peek's Will, 227 N. 
Y.S. 682, 181 Misc. 495. 
iBSOlveat estate 

Executors had authority, and it 
was their duty, to employ attorney to 
defend will against contest filed after 
probate, where estate then appeared 
to be solvent, and court properly al¬ 
lowed reasonable attomi^s fee. al- 

8iC.J.S.-77 


though, when claim for attorney's | 
fee was filed and allowed, estate had j 
become insolvent—In re Sullivan's 
Estate, 74 P.2d 346, 61 Aria 55. 

Mi Pennsylvania 

(DA personal representative who 
becomes a party to an issue devlsavit 
vel non must look to those who au¬ 
thorized him to engage therein and 
cannot charge his expenses to the 
estate he represents unless the lat¬ 
ter is benefited by the proceeding.— 
In re Lowe's Estate, 192 A. 406. 326 
Pa. 876, 111 A.L.R. 518—In re Ar¬ 
nold's Estate, 97 A. 415, 252 Pa. 298 
—Sheetz's Appeal, 100 Pa. 197—^Ter- 
kes* Appeal, 99 Pa. 401—^In re Scott, 
9 Watts 4b S. 98—Mumper's Appeal, 
8 Watts ft 8. 441—Oeddis' Appeal, 9 
\vattB 284—^Alexander's Estate, 13 Pa 
Dist. 459—24 C.J. p 100 note 45 [h], 
p 101 note 47 [e], p 102 note 48. 

(2) Nor can counsel fees be al¬ 
lowed the executor for services in 
seeking to uphold specific bequests 
in the will.—In re Lowe's Estate, 192 
A. 405, 326 Pa 375, 111 A.L.R. 618. 

(3) The general rule that an ex¬ 

ecutor will not be allowed counsel 
fees and costs in a contest to sustain 
a will by which he was appointed 
does not apply, however, where the 
executor is also a trustee, under a 
will which establishes a spendthrift 
trust.—In re Lowe's Estate, 192 A. 
405, 326 Pa 375, 111 A.L.R. 618— 
In re Waller's Estate, 62 PaSuper. 
332, affirming 24 PaDist. 85—^Hoff¬ 
man's Estate, 19 PaSuper. 70. ^ 

48. Ala—Hate v. Cox, 200 So. 772, 
240 Ala. 622. 

Kan.—Medill v. Mclntire, 16 P.2d 962, 
136 Kan. 694. 

Md.—Knapp v. Knapp, 184 A. 24, 151 
Ma 126—Parker v. Leighton, 102 
A. 662, 131 Md. 407. 

Or.—In re Shepherd's Estate, 49 P. 
2d 448, 162 Or. 15, modified on oth¬ 
er grounds 41 P.2d 444, 168 Or. 15. 
Va—Koteen v. Bickers, 177 S.E. 904, 
163 Va 676—Butt v. Murden, 152 
S.E. 330, 164 Va 10, 69 A.L.R. 1048. 
BvlAeaoe of bad faith 
Although jury on Issues submitted 
under caveat to will previously ad¬ 
mitted to probate found that it was 
not executed according to law, that 
its terms were not known to de¬ 
ceased, and that he was not of sound 
and disposing memory, it was held 
that, aa subscribing witnesses testi¬ 


fied to due execution of will, etc., 
those nominated as executors who se¬ 
cured Its probate cannot be denied 
credit for expenditures, etc., on the¬ 
ory that they were guilty of bad 
faith in probating the instrument.— 
Parker V. Leighton, 102 A. 552, 131 
Md. 407. 

Attempt to probate in solemn form 

Where an executor under a will 
probated in common form is called 
upon by heirs to probate it in solemn 
form, he is entitled to an allowance 
from the estate for reasonable attor¬ 
ney's fees, although the will may be 
refused probate.—Irwin v. Peek, 155 
S.E 615, 171 Qa. 375, reversing 150 
S.E 863, 40 Ga.App. 624, vacated 156 
S.E. 44, 42 Oa.App. 270—^Toung v. 
Freeman, 113 S.E. 204, 153 Ga. 827 
—Davison v. Sibley. 79 S.E. 856, 140 
Ga. 707. 

Contrary view 

Minn.—Minnesota Loan ft Trust Co. 
V. Pettit, 175 N.W. 540, 144 Minn. 
244, 7 A.L.R. 1496—Kelly v. Ken¬ 
nedy, 168 N.W. 395, 183 Minn. 278, 
L.R.A.1917A 448, Ann.Ca8.1918D 

164. 

24 C.J. p 101 note 47 [gj. p 102 note 
48. 

43. Unnsosssary appeal 

Where an order admitting a will 
to probate was made on nine days' 
notice although the statute required 
ten days' notice and was therefore 
entered without jurisdiction, an ap¬ 
peal from an order setting aside the 
order of probate was without excuse, 
and no allowance of attorney fees 
for services on such appeal will be 
made.—In re Hegarty's Estate, 222 P. 
798, 47 Nev. 369. 

44. WMh.—In re Jolly's Estate, 101 
P.2d 995, 1000, 8 Wash.fd 615, 128 
A.L.R, 993, quoting Corpus Juris. 

24 C.J. p 102 note 49. 

45. Wash.—In re Jolly's Estate, su¬ 
pra, quoting Corpus Juris. 

24 C.J. p 102 note 50. 

Bsasou for mlo 

"Since duty and the law require 
an executor to defend in such a situ¬ 
ation, he should not be required to 
defend at his peril."—In re Jolly's 
Estate, 101 P.2d 995, 1000, 3 Wash. 
2d 615, 138 A.L.R. 993. 

45. Wash.—In re Jolly's EsUte, su¬ 
pra. 

ftUowuuoo Aouied 

Expenses incurred by executor in 
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Effect of personal interest. While the mere fac^ 
that an executor is personally interested in sustain¬ 
ing the will, as where he is a beneficiary thereun* 
der, does not necessarily preclude him from receiv¬ 
ing an allowance out of the estate for reasonable 
attorney’s fees and other expenses incurred in de¬ 
fending the will against attack,^7 nevertheless this 
is a factor which the court may consider in deter¬ 
mining his right to an allowance,and where it 
appears that he acted in his individual capacity rath¬ 
er than in his representative capacity he is properly 
required to bear the expenses incurred without re¬ 
imbursement from the estate.** 

Contest primarily between beneficiaries. In most 
cases a will contest presents merely a question be¬ 
tween persons who take the estate if the will is es¬ 
tablished and those who will take it under the law 
of descent and distribution, if not established. In 
such cases the executor should leave these interested 
parties to conduct the litigation at their own ex¬ 
pense and to abide its results without imposing sub¬ 
stantial charges against the estate.*® So, where the 
contest is in effect between devisees or legatees only 
and the estate is not otherwise interested therein, an 


allowance to the executor for attorney’s fees in¬ 
curred in sustaining the efforts of such devisees or 
le^^atees as are personally interested in carrying 
out*i or defeating**, the terms of the will may be 
denied. 

Opposition to zvUl by administrator. It has been 
held that an administrator who opposes the probate 
of a paper offered as the last will of the decedent 
cannot, although contesting honestly, be allowed re¬ 
imbursement for the costs, expenses, and counsel 
fees for which he has made himself liable, especially 
in case the will becomes established,** but there is 
also authority for the contrary view.** 

Time of allowance. An allowance for expenses 
in preparing for the defense of a will contest cannot 
be made in advance of the hearing of the contest on 
the merits,** and in advance of such hearing the 
court cannot approve a contract binding the estate 
for a reasonable attorney’s fee.** 

b. Procuring Appointment or Qualification 

The authorities are in conflict as to the right of a 
representative to reimbursement for expensee incurred In 
procuring hie appointment or qualification in the pro¬ 
bate court. 


endeavoring to sustain will under 
which he had been appointed but 
which had been revoked and a sub¬ 
sequent will executed are not charge¬ 
able against estate where executor 
did not honestly believe that instru¬ 
ment under which he was appointed 
was decedent's last will.—In re Carl¬ 
son's Estate, 68 P.2d 119, 156 Or. 697. 

47. Colo.-—Williams v. Hankins, 245 
P. 483, 79 Colo. 237. 

Iowa.—In re Jewe's Will, 208 N.W. 

723, 201 Iowa 1154. 

N.Y.—Matter of Blair, 69 N.T.S. 1090, 
28 Misc. 611, 1 Mills Surr. 238, 
modified on other grounds 63 N.Y. 
S. 678, 49 App-Dlv. 417. 

Or.—In re Shepherd’s Estate, 49 P.2d 
448, 162 Or. 16, modified on other 
grounds 41 P.2d 444, 162 Or. 15. 

24 C.J. p 101 note 46 [c]. 

Effect of personal interest generally 
see infra subdivision d of this sec¬ 
tion. 

That daughter of uomlaated eseou- 
tor was priuclpal beaefioiarj under 
will was not such a personal interest 
as to affect his right to an allow¬ 
ance for expenses incurred in de¬ 
fending the will against attack.— 
Douglas' Adm’r v. Douglas’ Ex'r, 48 
S.W.2d 11, 248 Ky. 321. 

48. Or.—In re Carlson's Estate, 68 
P.2d 119, 166 Or. 697. 

Tex.~Ware v. Barfield, Civ.App., 64 
8.W.2d 11Q6. 

24 C.J. p lt)6 notes 36 [c], 37 [a]. 

4S. Aris.—In re Nolan's Estatq, 108 
P.2d. 381, 68 Aria 366. 


Ky.—Slaughter's Ex'r v. Caldwell, 
287 S.W. 720, 216 Ky. 261. 

24 C.J. p 107 note 30. 

Attorney's fees are uot ordinarily 
allowed to one named as executor in 
a will in an unsuccessful attempt to 
probate the will where he has a per¬ 
sonal Interest in securing its probate 
or where he is a legatee under the 
will.—In re Charles' Estate, 243 N.W. 
847, 123 Neb. 630. 

Aegatees oonseatiag to employment 
of counsel 

That executor employed additional 
counsel to defend will contest with 
consent of portion of legatees does 
not fix character of employment as 
personal.—In re Jewe’s Will, 208 N. 
W. 723, 201 Iowa 1164. 

5a Mich.—Stover v. Durfee, 189 N. 

W. 14, 219 Mich. 566. 

Neb.—In re Charles' Estate, 243 N.W. 
847, 123 Neb. 630. 

Va.—Koteen v. Bickers, 177 6.E. 904, 
163 Va. 676—Butt v. Murden, 162 
S.E. 330, 164 Va. 10. 69 A.L.R. 1048. 
Statutory regulations 
Under statute providing that fees 
may be allowed in the probate “and 
execution of will of deceased per¬ 
sons.'' executor had right to employ 
attorneys to defend the will in con¬ 
test between heirs and was entitled 
to allowance for attorneys' fees to 
be paid from the estate, as against 
contention that validity of will was 
only a dispute among heirs, and exec¬ 
utor was not a necessary party to 
the conteqit and therefore not entl^j 
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I tied to attorneys' fees.—Quinn v. 
Driver, 136 S.W.2d 1016, 199 Ark. 
1058. 

51. Iowa —In rc Jewe’s Will, 208 N. 

W. 723, 201 Iowa 1164. 

24 C.J. p 101 note 47 [il. 

Ohargiug expenses to beneficiary 
Where a will contest was conduct¬ 
ed by the executor mainly in the in¬ 
terest of a particular beneficiary un¬ 
der the will, it has been regarded as 
proper to allow the attorneys’ fees 
incurred and paid by the executor as 
a charge on the share of such bene¬ 
ficiary rather than as a charge on 
the general estate.—In re Smith, 146 
N.W. 836. 165 Iowa 614. 

58. Baislng issue of ademption 

Expenses incurred by an executor 
in unsuccessfully assailing the will 
by raising an issue of ademption are 
not a proper expenditure by him as 
executor, and in the absence of evi¬ 
dence of an express agreement on 
the part of the legatees to reimburse 
him for the costs the estate is not 
liable therefor.—Barnard v. Keath- 
ley, 130 S.W. 306, 230 Mo. 209. 

53. Iowa.—In re Dalton, 168 N.W. 
332, 183 Iowa 1013. 

24 C.J. p 102 note 62. 

54. Ala.—Bradley v. Andress, 80 Ala. 
80. 

55. Tex.—Ware v. Barfield, Civ.App., 
64 S.W.2d 1106. 

24 C.J. p 100 note 46 [c]. 

56. Tex.—Ware v. Barfield, supra. 
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While it has been held that an executor or ad¬ 
ministrator is entitled to reimbursement for the 
just and reasonable expenses incurred in procuring 
his appointment or qualification in the probate 
court,57 there is also considerable authority for the 
view that such an allowance should not be made,58 
and a denial of such an allowance is unquestionably 
proper where the appointment was improperly pro¬ 
cured over the objection of those having a superior 
right to the appointment58 or by falsely represent¬ 
ing that the appointee was entitled to administer.®^ 
So also expenses incurred in a controversy between 
executors, one opposing the qualification of the oth¬ 
ers, are not proper charges against the estate.®^ 

c. Collection and Protection of Aseets 

A representative Is entitled to an allowance of coun¬ 
sel fees and other expenses necessarily incurred In col¬ 
lecting or protecting the estate assets. 

A personal representative is justified in employ¬ 
ing an attorney, when necessary, to assist him m 
collecting or protecting the assets of the estate.®^ 
Accordingly he is entitled to attorney's fees paid in 
an action necessary to collect debts or assets of the 
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estate,®® and counsel fees and costs necessarily in¬ 
curred in asserting or defending title to assets are 
properly allowed.®® 

d. Resisting Claims against Estate 

A peraonal repreaentative It generally entitled to an 
allowance of countel feet and other expentet incurred 
In realating claima againat the eatate. 

An executor or administrator is entitled to an al¬ 
lowance of counsel fees and other expenses in¬ 
curred in resisting claims against the estate,®® and 
in any particular case his right is determined by 
whether or not he acted in good faith and with rea¬ 
sonable prudence, rather than by his success or fail¬ 
ure in the litigation.®® 

Claims based on contract to make will. As a 
general rule a personal representative is entitled to 
an allowance for reasonable attorney's fees and oth¬ 
er expenses incurred in resisting a claim against the 
estate for the specific performance of an alleged 
contract of decedent to make a will in favor of 
claimants or for damages for the breach of such 
contract,®7 although such an allowance has been 
denied in some instances.®® 


57. Ky.—Hamilton v. Nunn, 57 S.W. 

2d 655. 247 Ky. 715. 

24 CJ. p 102 note 56. 

Xb acarylaad 

(1) A person havinf? an exclusive 
rlRht to administer an estate is en¬ 
titled to an allowance for counsel 
fees incurred in the defense of such 
riifht.—Horton v. Horton, 149 A. 
6.52. 168 Md. 626—Ex parte Youngr, 
8 Gill 285. 

(2) Hut an administratrix havini; 
no exclusive right to administer Is 
not entitled to counsel fees in de¬ 
fending letters of administration 
which were ultimately revoked be¬ 
cause prematurely issued.—Horton v, 
Horton, supra. 

(3) One appointed as administra¬ 
trix is not entitled to an allowance 
for expenses Incurred in resisting the 
claims of others who had the same 
legal right to administration as the 
appointee had.—Horton v. Horton, 
supra. 

55. *Tex.—-Rowe v. Dyess, Com.App., 

213 S.W. 234. 

24 C.J. p 102 note 56. 
raUnrs to nalntaln appointmeBt 

Counsel fees for services rendered 
in an unsuccessful effort to maintain 
a representative’s appointment are 
not chargeable against the estate.— 
Succession of Marcour, La.App., 173 
So. 687. 

5#. “Where a personal representa¬ 
tive has been appointed by the court 
over the objections of those having a 
superior right to the appointment, or 
to designate the appointee, and which 
appointed representative was never 


designated by the decedent in any 
manner or form, or by any other 
person having the remotest connec¬ 
tion with the estate to be adminis¬ 
tered, and where such appointee in¬ 
curs expenses in an endeavor to sus¬ 
tain his apparently arbitrary nomina¬ 
tion by the appointing authority, he 
should not be allowed his counsel 
fees incurred in endeavoring to hold 
on to his appointment; and especially 
should that be true when the rep¬ 
resentative seeking the allowance 
qualified at a time when the order 
nominating him was suspended by a 
pending motion to set it aside.”— 
Louisville Trust Co. v. Fidelity & Co¬ 
lumbia Trust Co., 272 S.W. 769. 762, 
209 Ky. 289. 

ea Ala.—Hall V. Santangelo, 60 So. 
168, 178 Ala. 447. 

61. Nev.—^In re Millenovlch, 6 Nev. 
161. 

62. Colo.—In re Macky’s Estate, 191 
P. 106. 68 Colo. 666. 

Fla.—In re Paine’s Estate, 174 So. 
430, 128 Fla. 161—Brickell v. Mc- 
Caskill, 106 So. 470, 90 Fla. 441. 
Bmployme&t of attorneys to collect 
iBBurance on life of intestate for con¬ 
tingent fee held valid, if administra¬ 
tor used due care.—Kimball v. Casey, 
161 S.E. 372, 169 Ga. 631. 

63. Va.—Koteen v. Bickers, 177 S.E. 
904, 163 Va. 676. 

24 C.J. P 102 note 58. 

64. Ill. — Corney v. Corney, 257 III. 
App. 13—Havill V. Newton, 202 Ill. 
App. 16. 

24 C.J. p 102 note 69. 
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UBBseessary costs 

An allowance to the administrator 
of ninety-eight dollars and twenty- 
five cents in replevin for a cow worth 
only forty dollars, representing the 
costs in the suit before the Justice 
and on appeal, was improper, except 
as to the sum of seventeen dollars, 
representing the cost before the Jus¬ 
tice, the duty of the administrator 
not requiring him to bring an appeal. 
—Martin v. Staubs, 120 A. 836. 142 
Md. 268. 

65. Ark.—Triplett v. Chipman, 240 
S.W. 23, 163 Ark. 12. 

Mich.—In re Grover’s Estate, 206 N. 

W. 988, 233 Mich. 467. 

N.Y.—In re Dutcher’s Estate, 295 N. 

Y.S. 643, 261 App.Div. 184. 

Pa.—In re Kennedy’s Estate, 194 A. 
901, 902, 328 Pa. 193, citing Cor. 
pus JBrls. 

24 C.J. p 102 note 60. 

66. Mo.—In re Carlin’s Estate, 47 S. 
W.2d 213, 216. 226 Mo.App. 622, 
citing Corpus Juris. 

N.Y.—In re Collins’ Estate, 286 N.Y. 

S. 506, 168 Misc. 798. 

24 C.J. p 102 note 61. 

67. Ark.—Souter v. Fly, 33 S.W.2d 
408, 182 Ark. 791. 

N.Y.—In re Dutcher's Estate, 295 N. 
Y.S. 643, 251 App.Div. 184. 

68. Vusucosssfui rsslstauos 

An administrator who defends an 
action for specific performance of a 
contract, alleged to have been made 
by his decedent, to will plaintiff all 
the residue of decedent's estate, in 
consideration of care and service for 
the rest of her life, after payment of 
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•b Proeuiiit Direetioa of Ooort 

Wh«r« hit rlflhtt and dutlaa art Itft In rttaentbit 
doubt, a ropratantativa may ba antitlad to an allawanea 
of counaal faaa and othar axpanaaa Incurrad in procuring 
Judicial direction. 

Executors and administrators may take the opin¬ 
ion of the court or procure its advice, aid, protec¬ 
tion, or sanction at the expense of the estate, in 
cases where their rights and duties are left in rea¬ 
sonable doubt; and in similar proceedings com¬ 
menced by others to which they are made parties 
their reasonable counsel fees and expenses will be 
allowed.^^ Nevertheless reimbursement may be de¬ 
nied where a judicial direction is sought needlessly 
or in bad faith or with needless accumulation of 

expense.70 

f. MisceUaneous Matters 

A pcrconal repreaentativo hat been held antitlad, or 
not antitlad, to an allowanea for countal foot and othar 
axpanaaa of litigation Incurrad In varloua'particular mat- 
tara othar than thoaa which hava baan apacifically con- 
aldarad in tha pracading aubdivlalona of thia aactlon. 

An executor or administrator is not entitled to 
credit in his account for counsel fees paid by him 
for services rendered in contesting a proper charge 
against him;7i but he is entitled to credit for rea¬ 
sonable counsel fees and other expenses incurred in 
resisting improper charges,opposition to his prop¬ 
er official acts,^^ or improper attacks on his ac¬ 
counts, see § 940 infra. The representative may be 


allowed for his counsel fees and cosis in probate 
proceedings in the line of his duty,^^ an appeal just* 
ly taken,continuing in good faith a suit begun by 
his decedent,^^ defending an action by the widow 
to set aside her consent to the win,^^ foreclosing a 
tnortgage,^^ or enforcing notes or contracts run¬ 
ning to himself for the benefit of the estate,^* or in 
a suit properly brought by an administrator de bonis 
non for a settlement of the estate,or criminal 
proceedings against an impostor or one personating 
an heir, when proper for the protection of the es- 
tate.^^ Expenses incurred in preparation for ex¬ 
pected litigation will be allowed, although the dis¬ 
pute results in a compromise,^^ as will also the costs 
of setting aside a sale of decedent’s real estate 
where a subsequent sale realizes more than the 
first.®* Where an executrix* contention that the 
will gave her, as life tenant, the right to dispose 
of the principal as far as she deemed necessary for 
her support, has been sustained after litigation, she 
may charge her reasonable cost of the litigation 
against the principal;*® and where the nominated 
executor in good faith appeals from an order of the 
court rejecting the will it is proper for him to bring 
a suit in equity to prevent a threatened distribution 
of the estate by the administrator, and he is entitled 
to be reimbursed for the costs thereof, although he 
does not succeed on his appeal.*® Reasonable and 
necessary traveling expenses of the attorney have 
also been allowed.** 


all debts and costs, in a case in 
which the only heir at law is repre¬ 
sented by counsel and actively con¬ 
tests the action, cannot, If unsuccess¬ 
ful In defending the action, charge 
the estate with attorney's fees and 
expenses of litigation Incurred in the 
contest.—Foltz v. Boone, 140 N.B. 
761, 107 Ohio St. 662. 
gg. Mass.—Dudley v. Sanborn, 84 N. 

E. 181, 159 Mass. 186. 

24 C.J. p 103 note 62. 

OoBstraotioB of will 

Attorney's fees for services in ob¬ 
taining a construction of the will 
may be allowed. 

Qa.—Adams v. Bishop, 151 S.E. 877, 
169 Oa. 762. 

Ill.--Oiger v. Bishop, 186 IlLApp. 448. 
reversed on other grounds 88 N.E. 
289, 231 IIL 472. 

Wia—In re Asby's Will, 287 N.W. 

734, 232 Wis. 481. 126 A.UR. 161. 
TOu Tex.—Ogden v. Shropshire A Ad^ 
kins. Ciy.App., 87 S.W.2d 249, error 
refused. 

24 C.J. p 108 note 68. 

71. Ala.—Koble v. Jackson. 81 So. 
460, 182 Ala. 280. 

Ark.—Bouter v. Fly, 88 8.W.2d 408, 
182 Ark. 791. 

Ga,—Clements v. Fletcher, 120 8.B. 
846, 161 Oa. 81. 


Tex.—Richardson v. McCloskey, Civ. 
App., 261 S.W. 801, reversed on oth¬ 
er grounds, 276 S.W. 680. 

24 C.J. p 103 note 64. 

78. Ala.—McKenzie v. Jensen, 101 
So. 765. 212 Ala. 92. 

Ark.—Sou ter v. Fly, 88 S.W.2d 408, 
182 Ark. 791. 

Oa.—Clements v. Fletcher, 120 S.E. 
846, 161 Oa. 21. 

N.T.—Ellis v. Kelsey, 160 N.E. 148, 
241 N.T. 874, modifying 210 K.Y.S. 
846, 214 App.Div. 784, and motion 
granted 162 N.E. 399, 242 N.T. 496 
—In re Van Volkenburgh’s Estate, 
247 N.T.S. 881, 189 Mlsc. 487. 

24 C.J. p 108 note 65. 

98. Oa.—Rudolph v. Underwood, 16 
S.E. 66, 88 Oa. 664. 

Ky.—^Miller v. Simpson, 2 8.W. 171, 
8 Ky.l4. 618. 

7Ai Ala.—Williamson T. Mason, 28 
Ala. 488. 

24 C.J. p 108 note 69. 

Befeadlag exeeptions to sale 
Administrators are generally enti¬ 
tled to an allowance for reasonable 
counsel fees in defending exceptions 
to ratification of sale of leasehold 
property made under authority of or¬ 
phans' court.—Knapp v. Knapp, 284 
A 24, 161 Md. 126. 
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78. Mo.—^In re Carlin's Estate, 47 8* 
W.2d 213. 226 Mo.App. 622. 

24 C.J. p 103 note 70. 

76- N.C.—Clapp V. Coble. 21 N.C. 
177. 

77. Kan.—In re Rightmire's Estate, 
242 P. 138. 120 Kan. 95. 

78. Cal.—In re Miner, 46 Cal. 664. 
Pa.—In re Long's Estate, 17 A.2d 

686 , 148 PaSuper. 176. 

78. Tenn.—Brown v. Dortch. 12 
Heisk. 740—^Abingdon v. Tyler, 6 
Coldw. 602. 

80. Ky.—Seibert v. Bloomfleld, 68 S. 
W. 684, 28 Ky.L. 646. 

81. Ala.—Gerald v. Bunkley, 17 Ala. 
170. 

88 . Pa—In re Semple, 28 Plttsb.Leg. 
J. 481. 

83. Pa—^Ennis' Estate, 2 Del.Co. 498. 

86 . Conn.—Reed v. Reed. 68 A 849, 
80 Conn. 401. 

8b. Ky.—Phillips T. Phillips, 7 Ky. 
L. 670. 

88 . .Cal^Moore's EsUte, 18 P.. 880, 
72 Cal. 886—^In re Barreiro's Estate, 
14 P.2d 786, 126 CaLApp. 762, 
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On the other hand, the representative should not 
be allowed for counsel fees and costs in proceedings 
undertaken merely to vindicate the good name of 
decedent,litigation with reference to real estate 
not in his charge,resisting payment of a bill for 
reasonable funeral expenses,^* or attempting to en¬ 
force a contract by which the widow agrees to take 
a child’s share in lieu of dower, the contract having 
been set aside as fraudulent.^^ No allowance should 
be made for a payment merely as a retainer,^ ^ for 
attendance of counsel at sales of land by the execu¬ 
tor when no necessity therefor is shown, qj. fQj. 
the services of an attorney in the management of 
the estate while the representative was enjoined 
from transacting the business of the estate,^^ or 
in procuring evidence in actions brought against the 
estate,^^ or in acting as a director of a corporation 
wholly owned by deceased.*® The expense incurred 
by a representative in seeking to recover excessive 
compensation for his services is not a proper charge 
against the estate;*® and the counsel fees and ex¬ 
penses of an executor in attending a reference for 
distribution when there was a contest with the leg¬ 
atees have been disallowed.*^ Where an executor 
appeals from an order of the probate court making 
an allowance for the support of a widow, and brings 
error to an order dismissing the appeal, he is liable 
personally for the costs in both courts.*® 

Prosecution of slayer; death actions. An execu¬ 
tor has been allowed credit for money expended in 
procuring the arrest, and conducting the prosecu¬ 
tion, of a person who killed decedent,** although 


§ 226 

the weight of authority is against such an allow¬ 
ance,^ and generally the assets of the estate cannot 
be used to defray the cost of a suit for the wrong¬ 
ful death of decedent.® 

Removal of representative. Generally a repre¬ 
sentative is entitled to an allowance for counsel fees 
and other expenses incurred in resisting an unsuc¬ 
cessful attempt to reihove him.® Where the attempt 
is successful, however, he is not entitled as a rule to 
an allowance,^ unless it appears that he acted in 
good faith in his resistance.® 

Counsel fees paid by one executor in endeavoring 
unsuccessfully to remove his coexecutor will not be 
allowed out of the estate.® 

§ 226. -Grounds for Refusing Allowance 

a. In general 

b. Expenses caused by representative’s 

fault or misconduct 

c. Litigation for benefit of particular per¬ 

sons 

d. Personal benefit of representative 

e. Services which representative should 

perform 

a. In General 

Varlouf matters have been held to constitute, or not 
to eonstitute, sufficient grounds for refusing the repre¬ 
sentative an allowance for counsel fees and other ex¬ 
penses of litigation. 

As has been seen supra § 223, a personal repre¬ 
sentative is not entitled to an allowance for coun- 


87. S.C.—Woodard v. Woodard, 15 S. 
E. 365. 36 S.C. 118, 16 L.R.A. 743. 

88 . Ark.—Miller v. Oil City Iron 
Works, 46 S.W.Sd 36, 184 Ark. 900. 

F]a.~.Brickell v. McCasklll. 106 So. 
470. 90 Fla. 441. 

Mo.—Dump's Estate v. Jacobs, 292 S. 

W. 81. 222 Mo.App. 546. 

Okl.—In re White's Estate. 62 P.2d 
1074. 176 Okl. 439. 

24 C.J. P 103 note 82. 

If the needs of the estate do not 
require the Income or prooeeds of the 
real estate, the administrator would 
have no authority to bind the estate 
for counsel's services in attendina 
condemnation proceedinas.—^In re 
Brown's Estate, 177 N.W. 969. 210 
Mich. 596. 

Oiroumstanoes authorlstna aUowanoe 
In suit for settlement of an estate, 
where heirs had agreed as to distri¬ 
bution of realty, administrator was 
allowed a credit for sum paid as 
costs in suit for partitioning the land, 
where to observe the technicalities of 
the law and refuse the allowance 
would create circuity and additional 
expenses to the parties. —Caudill v. 


Trimble's Adm'r. 117 S.W.2d 993, 273 
Ky. 793. 

89. N.Y.—Matter of Huntley, 35 N. 
Y.S. 113, 13 Misc. 875. 26 N.Y.Civ. 
Proc. 78. 

99. Ky.—Corbett v. Johnson, 6 Ky. 
L. 696. 

91. N.Y.—-Matter of Collyer. 9 N.Y. 

S. 297, 1 Conn.Surr. 646. 

Tenn.—Pate v. Maples, Ch.A.. 43 S. 
W. 740. 

9sa Pa.—McGregor's Estate, 18 A. 
902, 131 Pa 369. 

93. N.Y.—Matter of O'Brien, 26 N.Y. 
S. 704. 6 Misc. 136, affirmed 29 N. 
Y.S. 1147, which was affirmed 40 
N.B. 18, 146 N.Y. 879. 

M. N.Y.—Matter of Collyer, 9 N.T.S. 

297, 1 Conn.SuiT. 646. 

95. Or.—In re Steeby's Estate, 20 P. 

2d 1080, 143 Or. 601. 

98. Colo.—Ooodknight v. Harper, 225 
P. 216, 76 Colo. 141. 

Mo.—Gump's Estate v. Jacobs, 292 
S.W. 81, 222 MoJlpp. 646. 

97. Pa.—Keister's Appeal, 7 Pa. 466. 

98. Mich.—Koch v. Koch, 80 N.W. 
641, 121 Mich. 667. 
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99. Tenn.—Killebrew v. Murphy, 3 
Heisk. 546. 

1 - Ky.—Commonwealth v. Campbell, 
43 S.W.2d 994, 241 Ky. 349. 

Tex.—^Jackson v. Fielder, Civ.App., 
7 S.W.2d 170, affirmed, Com.App., 
15 S.W.2d 657. 

24 C.J. p 103 note 94. 

8 . N.H.—Ghilain v. Couture, 146 A. 
395, 84 N.H. 48, 65 A.L.R. 553— Da¬ 
vis V. Herbert, 97 A. 879, 78 N.H. 
179. 

3. N.Y.—Matter of Higgins, 142 N.Y. 
S. 1029, 80 Misc. 609. 

24 C.J. p 103 note 68. 

4. Mass.—Comstock v. Bowles, 8 N. 
E.2d 817, 296 Mass. 260. 

24 C.J. p 103 note 68 [a]. 

5. Presnmptloa of good faith 

In the absence of a finding of bad 
faith, the expenses of a contest to 
prevent the removal of an adminis¬ 
trator may be allowed in his final 
accounting made after such removal. 
—In re Jones, 24 N.Y.Wkly.Dig. 382. 

6 . N.Y.—Matter of Archer, 100 N.Y. 
8 . 1096, 51 Misc. 260. 
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sel fees and other expenses of litigation where such 
expenses were unnecessary or were not incurred 
with reasonable prudence, in good faith, and for the 
benefit of the estate. So also an allowance for 
counsel fees may be refused where the advice of 
counsel was asked and inexcusably disregarded by 
the representative;'^ where the services of counsel 
were rendered wholly in opposition to the estate,® 
or were not in aid of any duty owed by the repre¬ 
sentative to the estate;® where the attorney had 
agreed to make no further charge for his services,^® 
or it was understood that his fee would be paid oth¬ 
erwise and not by the estate where the repre¬ 
sentative exceeded his powers in acting with ref¬ 
erence to the matter as to which the fees are 
claimed,12 or has been guilty of mismanaging the 
estate where the charges paid or incurred by the 
personal representative were illegal or, in a 
proper case, where only a small balance remains in 
the estate.l® A charge for an attorney’s services 
in attempting to rectify his own neglect in failing 
to interpose a proper plea has been disallowed;!® 
and an administrator cannot charge the estate with 
expenses incurred in advising with counsel with 


respect to interests and demands antagonistic to the 
claims of the heirs, when he knows that such coun¬ 
sel is representing the antagonistic interests.!*^ 

On the other hand, it is not necessarily a sufficient 
ground for refusing an allowance for attorney’s fees 
that the representative failed to take advantage of 
a technical defense against the attorney,!® that the 
services were rendered under a champertous re¬ 
tainer,!® or that the attorney was also employed by 
one of the heirs, devisees, or legatees.®® 

b. Expensea Caused by Representative's Fault 
or Misconduct 

No allowance will be made for couneel feet and 
other elmilar expeneea neceaaftated by the representa¬ 
tive's own fault or misconduct. 

A personal representative is not entitled to credit 
in his account for counsel fees paid by him for serv¬ 
ices necessitated by his own fault or misconduct.®! 
Accordingly he is not entitled to any allowance or 
credit for his fees, costs, or other expenses in a lit¬ 
igation made necessary by his own negligence, mis¬ 
conduct, or maladministration,®® but negligence 


7. Ala.—Munden v. Bailey, 70 Ala. 
63. 

a Ga.—Reynolds v. Dorsey, 15 S.B. 
2d 779. 

9. Cal.—In re Murphey’s Estate, 62 
P.2d 374, 7 Cal.2d 712. 

10. Cal.—In re Barreiro’s Estate, 14 
P.2d 786, 126 Cal.App. 752. 

11. N.Y.—In re Stephens. 2 N.T.S. 
36, reversed on other grounds 21 N. 
B. 687, 113 N.T. 647. 

Payment by bonefloiary 

Where an attorney Is already bound 
by contract with one Interested In 
the estate to perform the services for 
which the representative subsequent¬ 
ly paid him, the representative is not 
entitled to reimbursement for the 
fees paid, since their payment by the 
representative was unnecessary.—In 
re Peterson's Estate, 234 N.W. 923, 68 
S.D. 76. 

12. Ill.—In re Wlncox, 67 N.E. 1073, 
186 Ill. 446, affirming; 86 IlLApp. 
618. 

13. Ill.—In re Sargent's Estate, 276 
IlLApp. 312. 

N.J.—In re Prey. 67 A. 192, 73 N.J. 
Eq. 346. 

K.T.—In re Mcllwaine's Estate, 8 N. 
T.S.2d 1, 265 App.Div. 978, appeal 
granted 9 N.T.S.2d 683, 256 App. 
Div, 819, affirmed 21 N.E. 2d 616, 
280 N.Y. 776, reargument denied 
22 K.E.2d 763, 281 N.Y. 668. 

Wis.—In re Roebken’s Will, 283 N.W. 

816, 230 Wis. 216. 

Pallnrs to fils ropoxts 
Where an executor did not apply 
to the county court for advice in 


the management of the estate, and 
for more than eight years made no 
report of his dealings, although re¬ 
quired by statute to account semi¬ 
annually, it was held that the court 
properly denied him any attorney’s 
fees.—In re Roach. 92 P. 118, 50 
Or. 179. 

SUsmaBagemeat held not to preclude 
allowance 

(1) Even though the representative 
has mismanaged the estate, an allow¬ 
ance for reasonable attorney's fees 
necessarily incurred for services to 
the estate should be allowed where 
the element of mismanagement may 
be taken care of by denying the rep¬ 
resentative compensation.—In re 
Paine’s Estate. 174 So. 430, 128 Fla. 
151. 

(2) Where executor's wrong in tak¬ 
ing secret profit from handling of 
estate could be remedied by decree 
against him, fees for services of ex¬ 
ecutor's attorney could be allowed in 
executor's accounting.—Spilios v. 
Papps, 192 N.E. 166, 288 Mass. 23. 

(3) Administrator's irregularities 
in managing estate held not to pre¬ 
clude an allowance for counsel fees 
where no loss resulted to the estate 
from the irregularities.—In re Foth- 
eringham's Estate, 281 P. 337, 154 
Wash. ISO. 

14. Iowa.—In re Sawyer, 100 N.W. 

484. 124 Iowa 486. 

24 C.J. p 106 note 11. 

IB. N.Y.—In re Stein’s Estate, 289 

N.Y.S. 226, 248 App.Div. S2h 
lldi N.J.—In re Flaacke, Prerog., 64 
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A. 1020, affirmed 73 A. 1117, 72 N. 
J.Eq. 944. 

N.Y.—Matter of Oollyer, 9 N.Y.S. 297. 
1 Conn.Surr. 546. 

17. Mont.—In re Davis, 78 P. 704, 
31 Mont. 421. 

18. N.Y.—In re Oilman’s Adm'x, 167 
N.E. 437, 251 N.Y. 265. reversing 
282 N.Y.S. 764, 226 App.Div. 774. 

19. Payment not unreasonable or un- 
necessary 

Payments by administratrix to at¬ 
torney should not be condemned as 
"unreasonable” or ‘‘unnecessary,” 
within statute, because services were 
rendered under champertous retainer. 
—In re Gilman’s Adm’x, supra. 

ao. Contingent fee contract 

The fact that a sole legatee and 
devisee had entered into a contingent 
fee contract with attorneys to repre¬ 
sent her and collect her claims un¬ 
der the will was no ground for dis¬ 
allowance of a credit in the ac¬ 
count of testator's personal repre¬ 
sentative of a reasonable attorneys’ 
fee paid to the same attorneys for 
services rendered in the administra¬ 
tion of the estate.—In re Rothgiber’s 
Estate, Ohio App., 31 N.E.2d 687. 

81. N.J.—Appeal of Larrabee, 180 
A. 196, 98 N.J.Eq. 655. 

88 . Ga.—Clements v. Fletcher, 129 
S.E. '846, 191 Ga. 21. 

Hawaii.—In re Estate of Lee Chuck, 
8'3 Hawaii 446, 

N.Y.—^In re Forbes’ Estate. 210 N. 

Y.S. 218, 218 App.Div. 88'8. 

24 O.J. p 106 note 25. 
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whicii did not cause the litigation will not prevent 
the allowance of sums paid as counsel fees.^3 

e. Litigation for Benefit of Paxtictdar Persons 

Expenses attending litigation for the benefit of par¬ 
ticular heirs, legatees, or other persons should not be al¬ 
lowed out of the general estate. 

The costs, fees, and expenses attending a litiga¬ 
tion for the benefit of particular heirs, legatees, 
next of kin, or other persons should be allowed, if 
at all, as against their own particular funds or in¬ 
terests, proportionately or wholly, as the case may 
be, rather than out of the general estate and a 
fortiori an executor or administrator who expends 
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I money for attorney’s fees or costs for the benefit of 
persons whose interests are antagonistic to the estate 
is not entitled to recover against the estate for such 
advances.25 

d. Personal Benefit of Representative 

A personal representative cannot be allowed, as 
against the estate, the costs and expenses-of litigation or 
the employment of counsel for his own individual bene¬ 
fit. 

An executor or administrator cannot be allowed, 
as against the estate, the costs and expenses of liti¬ 
gation or the employment of counsel for his own in¬ 
dividual benefit.2® Such is the rule where the fiduci¬ 
ary has a special interest as legatee, devisee, heir, or 


VMathorlBod iavsatmsat 

(1) Attorney’s and abstract fees 
In foreclosure of land morlsraf^e on 
unauthorized Investment of funds by 
executor cannot be allowed.—In re 
Bradfleld’s Estate, 221 P. 531, 69 
Mont. 247. 

(2) But where no loss resulted 
from an improper investment by ex¬ 
ecutors, who loaned money belonip- 
ing* to estate on a Judgment note, 
executors would not be charged with 
the sherifC’s costs on the execution 
issued in order to collect the note.— 
In re Long's Estate, 17 A.2d 686, 
143 Pa.Super. 176. 

83. Mass.—Forward v. Forward, 6 
Allen 494. 

84. Md.—Mayor and City Council 
of Baltimore v. Link, 197 A. 801, 
17-4 Md. 111. 

Miss.—Clarksdale Hospital v. Wallis. 

193 So. 627. 187 Miss. 834. 

N.Y.—In re I>utcher's Estate, 295 N. 
Y.S. 643. 251 App.Div. 181—In re 
O'Connor’s Estate, 293 N.Y.S. 476, 
161 Misc. 469. 

Utah.—Sharp v. Seventh Judicial 
Dlst. Court of State of Utah, 17 P. 
2d 261. 81 Utah 236. 

24 C.J. p 106 note 27. 

Attorneys’ fees incurred by snob 
persons in opposition to the inter¬ 
ests of the estate should not be al¬ 
lowed out of the assets of the es¬ 
tate.—Trautz v. Lemp, 72 S.W.2d 104, 
334 Mo. 1085. 

XTsossslty of engaging in Utig^tlon 

Executor, who, together with re¬ 
siduary legatee, was made party to 
proceeding seeking determination 
that objector was entitled to' entire 
estate under contract, is not enti¬ 
tled to credit for legal services, in¬ 
cluding expenses of appeal, beyond 
time when executor ascertained that 
legatee was represented by independ¬ 
ent counsel and was vigorously de¬ 
fending proceeding, since further re¬ 
sistance by executor was no longer 
necessary, and services rendered 
thereafter were for legatee’s benefit. 
—In re O’Connor’s Estate,' 298 N.Y. 
S. 476. 161 Mise. 469. 


88b Neb.—McUowell v. Sutton First 
Nat. Bank. 102 N.W. 615, 73 Neb. 
307. 

adi Arlz—In re Nolan’s Estate, 108 
P.2d 391, 56 Ariz. 366. 

Cal.—In re Fulton’s Estate. 73 P.2d 
664. 23 Cal.App.2d 563. 

111.—Edwards v. Lane, 163 N.E. 460, 
331 111. 442. 

Ky—Trevathan’s Ex’r v. Dees’ Ex’rs, 
298 S.W 975, 221 Ky. 396—Goode 

V. Reynolds. 271 S.W. 600, 208 Ky. 

441. 63 A.LR. 631—Shields v. 

Shields, 234 S.W. 7, 192 Ky. 555. 

Mont.—In re Springer’s Estate, 255 
P. 1058. 79 Mont. 256. 

N.Y.—In re Frame’s Estate. 284 N.Y. 
S. 153, 245 App.Div. 675—In re 
Farrell’s Estate. 272 N.Y.S. 852, 
152 Mlsc. 118—In re Boulware’s 
Will, 258 N.Y.S. 622, 144 Misc. 235. 
Ohio.—Huston v. King, 7 Ohio Dec. 

(Reprint) 575. 3 Cinc.L.Bul. 1142. 
Or.—In re Elder’s Estate, 101 P.2d 
412, 164 Or. 347. 

Pa.—In re Foulke’s Estate, 5 A.2d 
179, 334 Pa. 186—In re Wood’s Es¬ 
tate, 115 A. 865. 272 Pa. 8. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186. 

Tex.—Pottinger v. Southwestern Life 
Ins. Co., Civ.App., 138 S.W.2d 645 
—Hake V. Dllworlh, Civ.App., 96 S. 

W. 2d 121, error dismissed—Ogden 
V. Shropshire A Adkins, Civ.App., 
37 S.W.2d 249, error refused—Rich¬ 
ardson V. McCloskey, Civ.App., 261 
S.W. 801, reversed on other 
grounds, Com.App., 276 S.W. 680. 

24 C.J. p 107 notes 29, 31. 

Tha reprazantatlva is not antitlad 
to an allowance from the estate for 
the services of an attorney: 

(1) In defending on appeal orders 
granting the personal representative, 
as the widow of deceased, support 
money and exempt property.—In re 
McClellan’s Estate, 183 N.W. 398, 192 
Iowa 384, petition overruled 184 N. 
W. 749, 102 Iowa 384. 

(2) In defending a partition pro¬ 
ceeding in which the executor in his 
individual capacity was made a par¬ 
ty.—In re Banfield’s Estate, 2'99 P. 
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323, 3 37 Or. 256, rehearing denied 3 
P.2d 116, 137 Or. 256. 

(3) In contesting on behalf of the 
personal representative as an in¬ 
dividual an application to surcharge 
his accounts.—In re Dennett's Will, 
227 N.W. 280, 200 Wis. 84. 

(4) In seeking to establish the rep¬ 
resentative’s Individual claim of a 

I copartnership interest in the dece¬ 
dent’s business.—In re Rosenberg’s 
Will, 2 N.Y.S.2d 300. 165 Misc. 92. 

(5) In attempting to open an as¬ 
sessment of inheritance taxes in or¬ 
der to discharge the representative 
from a liability arising from his 
own misconduct.—In re Flaacke, 
(I’rerog.) 64 A. 1020, affirmed 73 A. 
1117, 72 N.J.Eq. 944. 

Where an admiaiztrator paid 

claima against his intestate’s estate 
and took assignments thereof in the 
name of another for his benefit, but 
it did not appear that the adminis¬ 
trator’s private funds were used for 
such purpose, the estate was not 
interested in the classification of 
such claims, and hence the cost of 
litigation carried on by the adminis¬ 
trator with reference to such classi¬ 
fication. apparently in his individual 
interest, should be paid by him per¬ 
sonally, and not from the funds of 
the estate.—Felsenthal v. Kline, 73 
N.E. 428, 214 Ill. 121. 

Betalaing property 

A decedent’s estate cannot be 
charged with the expenses of the 
executor in the employment of coun¬ 
sel to oppo.se a motion by the ex¬ 
ecutrix to compel him to deliver to 
her personal property of the estate 
in his hands on which he claimed 
commissions.—Matter of Whitney, 
136 N.Y.S. 633, 75 Misc. 610. 

Question of fact 

Whether litigation by a personal 
representative may be said to be 
solely for his own individual benefit 
or for that of the estate is a ques¬ 
tion of fact.—In re Dutcher’s Es¬ 
tate, 295 N.Y.S. 843, 251 App.DW. 184. 
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distributee, to protect which he contests against oth¬ 
ers, or where he asserts against the estate his per¬ 
sonal claims against decedent.^^ So also the expense 
incurred by an executor in a suit against him for 
the recovery of real estate in his possession in his 
capacity as an individual is not an expenditure re¬ 
quired by him as executor, and the estate is not lia¬ 
ble thercfor.2* The mere fact that a representative 
may personally profit from litigation does not nec¬ 
essarily affect his right to counsel fees out of the 
estate.^o Thus the mere fact that he is beneficially 
interested in the estate is not sufficient to defeat his 
right to an allowance for expenses incurred in de¬ 
fending against claims asserted against the estate.^^ 

Apportionment of costs and expenses of litigation 
as between representative and estate may sometimes 
be proper, as where a matter in litigation concerns 
the representative both personally and officially.^^ 


6. Senrioei Which Bc pr c acntat ivic ShooU Ftt- 
form 

No allowanoo ean bo modo to a porooaal roprooonta- 
tivo for payraonto made to hit attomoya for work which 
ho, In contemplation of law, waa bound to do himaolf. 

No allowance can be made to an executor or ad¬ 
ministrator for payments made to his attorneys for 
work which he, in contemplation of law, was bound 
to do himself, and, if he chooses to employ attor¬ 
neys to do such work, he must pay them himself.^s 

§ 227. —Amount of Allowance 

To entitle a paraonal ropreaontative to credit for 
eounaal fooa and other expanaaa of litigation, hla expend!- 
turea muat be raaaonabla In their amounta. 

In order to entitle an executor or administrator 
to credit for counsel fees and other expenses of 
litigation, his expenditures must be reasonable, 


flif. Ky.—Ward v. Wright, 246 S.W. 
123, 197 Ky. 148. 

Md.—Dalrymple v. Gamble, 11 A. 
718, 68 Md. 166. 

N.Y.—In re Payne’a Will, 31 N.T.S. 

2d 4'52, 177 Miac. 594. 

Or.—In re Shepherd's Estate. 49 P. 
2d 448, 152 Or. 15, modifying 41 
P.2d 444, 152 Or. 16. 

Tex.—Hake v. Dllworth, Olv.App., 
96 S.W.2d 121, error dlamisaed. 

24 C.J. p 107 note 30. 

Defending will conteat see supra f 
225 a. 

no reproaoiitativo la not ontitlod 
to aa allowaaoo from the estate for 
the services of an attorney: 

(1) In seeking to obtain a con¬ 
struction of the will favorable to the 
executor In his Individual capacity. 
—Goode V. Reynolds, 271 S.W. 600, 
208 Ky. 441, 63 A.L.R. 6'31—Shields 
V. Shields. 234 S.W. 7, 192 Ky. 666 
-rShlelds V. Shields, 226 S.W. S92, 
190 Ky. 109. 

(2) In defending the Interests of 
the executrix as beneficiary under 
the will against a claim asserted by 
a third person to all the property of 
the estate.—^In re Thompson's Es- 
tate, 287 P. 21. 166 WMh. 486. 

(3) In proceedings to repudiate a 
settlement agreement made by the 
executrix, as sole beneficiary under 
the will, with the testator's children. 
—In re Shlerman'a Estate, 262 N.W. 
606, 138 Neb. 221. 

<4> In opposing on behalf of the 
executrix as beneficiary under the 
will a petition for a widow's allow¬ 
ance.—In re Nolan's Estate, 108 P. 
2d 691, 66 Ajria 666. 

M Idaho.—In re Peterson's Estate, 
220 P. 1086, 88 Idaho 196. 

Xa—S uccession of Vatter, 188 So. 

782, 192 La. 667. 

24 C.J. p 107 note 81. 


99. Mo.—Barnard v. Keathley, 130 
S.W. 306, 230 Mo. 209. 
aa N.Y.—In re Van Volkenburgh's 
Estate. 247 N.Y.S. 861, 136 Misc. 
437. 

31. Iowa.—In re Jewe's Will. 208 
N.W. 723. 201 Iowa 1164. 

Tex.—Huff V. Huff. Clv.App., 98 S. 
W.2d 442, 446, quoting Corpus ^u- 
rls, and reversed on other grounds 
124 S.W.2d 327. 132 Tex. 540. 

24 C.J. p 107 note 85. 

39. N.Y.—In re Farrell's Estate, 272 
N.Y.S. 852, 162 Misc. 118. 

24 C.J. p 108 notes 36, 37. 

33. N.J.—In re Megargee's Estate, 
175 A. 808, 117 N.J.Eq. 847. 

N.Y.—In re Burroughs' Estate. 278 
N.Y.S. 997, 165 Misc. 287—In re 
Smith's Estate, 276 N.Y.S. 664, 164 
Misc. 63—In re Scher's Estate, 264 
N.Y.S. 579, 147 Mise. 791—In re 
Owen's Estate, 209 N.T.S. 892, 144 
Misc. 688—In re Brodbeck's Estate, 
206 N.Y.S. 142, 193 Misc. 743. 
Wis.—In re Willinrs Will, 209 NW. 

602, 190 Wia 406. 

24 O.J. p 109 note 41. 

ExtxaordtaacT sKpeases 
A claim by an administrator for 
expenses incurred in collecting a 
claim due the estate must be re¬ 
jected, in the absence of a show¬ 
ing that the expenses were extraor¬ 
dinary.—^Pennebaker v. Williams, 120 
S.W. 821, 128 S.W. 672, 186 Ky. 120. 
mule applied to pnblio a dnilu i e trap. 
tors 

N.Y.—In re Murray's Estate, 271 N. 
Y.S. 910, 161 Misc. 10, affirmed 270 
N.T.S. 321, 241 App.Div. 761—In re 
Murray's Estate, 272 N.T.S. 60, 
161 Misc. 7. 

What eoastttntes s geou t e t l al duties 

“What any layman could perform 
or was capable of performing would 
be strictly executorial duties.**—In 
re Hallock*s Estate, 212 N.Y.S. 82, 
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83, 214 App.Dlv. 828—In re Owen's 
Estate, 259 N.Y.S. 892, 897, 144 Misc. 
688 . 

Alloerauee has been denied for the 
servicei/ of an attorney: 

(1) In making up the accounts of 
the representative.—^Appeal of Lar- 
rabee, 130 A. 195, 98 N.J.Eq. 656. 

(2) In studying the stock market 
to enable an advantageous sale of 
shares of stock of the estate.—In 
re Parker's Estate, 261 P. 907, 200 
Cal. 132, 46 A.L.R. 1025. 

(3) In making inventory, distrib¬ 
uting furniture, and drafting re¬ 
ceipts.—In re Pritchard's Estate, 238 
N.W. 270, 255 Mich. 545. 

(4) In collecting the Income of the 
estate.—In re Suenard's Estate, 266 
N.Y.S. 770, 149 Misc. 182. 

An SKsoutor, who in au attoney, 
is not at liberty to take advantage of 
his dual capacity to charge as at¬ 
torney for services which as an ex¬ 
ecutor he is required to perform.— 
In re Hallook's Estate, 212 N.Y.S. 
82, 214 App.Diy. 823—In re Fisher's 
Will, 287 N.Y.S. 252, 159 Misc. 190. 

84. Ala.—Walsh v. Walsh, 164 So. 
822, 231 Ala. 306. 

Ariz.—Busenbark v. Smith, 97 P.2d 
688 , 56 Ariz. 1—In re O'Reilly's 
Estate, 231 P. 616, 27 Ariz. 222. 
Fla.—^In re Paine's Estate, 174 So. 
480, 128 Fla. 151. 

Iowa.-In re Jewe's Will, 208 N.W. 
728, 201 Iowa 1164. 

N.Y.—In re Murray's Estate, 271 N. 
Y.S. 910, 161 Misc. 10, affirmed 270 
N.T.S. 821, 241 App.Div. 761—In 
re Diell's Estate, 266 N.Y.S. 780, 
148 Misa 279. 

S.C.—^Ex parte Robinson, 12 S.B.2d 
701, 196 S.C. 186. 

Tex.—Huff V. Huff, Clv.App., 98 S. 
W.2d 442, reversed on other 
grounds 124 S.W.2d 827, 182 Tex. 
640—^Morton's Estate v, Ferguson, 
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and what is a reasonable amount in any particular 
case is, in the absence of statute, a matter resting 
largely within the discretion of the court,®* which 
should not be governed absolutely by the opinion of 
professional men,®* the charges made by counsel,®^ 
or the contract of employment,®® but should exercise 
its own fair judgment and fix the amount allowable 
with reference to the labor, skill, and care required, 
the experience and standing of counsel, the value 


of the estate, the advantages gained or sought by the 
services or litigation, the good faith and reasonable 
prudence shown by the representative who claims 
the allowance, and other pertinent facts,®® so as to 
prevent, on the one hand, excessive charges, and, on 
the other hand, inadequate allowances.^® Beyond 
this no general rule can be laid down, but reference 
is made in the notes to a number of illustrative cas¬ 
es in which particular amounts have been held rea- 


Clv.App., 46 S.W.2d 419, error re¬ 
fused. 

Wash.—In re Perry’s Estate, 12 P. 

2d 595, 168 Wash. 428. 

Wls.—In re Wllllna*B Will, 209 N.W. 
602. 190 Wis. 406. 

24 CJ. p 104 note 96, p 106 note 11. 

85. Ala.—Stumpf v. Wiles, 179 So. 
201, 236 Ala. 317. 

Ariz.—In re Nolan's Estate. 108 P.2d 
391, 56 Arts. 366—^Busenbark v. 
Smith, 97 P.2d 533, 66 Arlz. 1— 
In re O'Heilly's Estate, 231 P. 916, 
27 Ariz. 222. 

Cal.—In re Machado's Estate, 199 P. 
605, 186 Cal. 246. 

Colo.—In re Cheney's Estate, 86 P.2d 
729, 103 Colo. 319. 

ni.—In re Larkins* Will, 2 N.E2d 
680, 285 I11.APP. 696. 

Iowa.—In re Lipp's Estate, 227 N.W, 
913, 209 Iowa 409—In re Ches- 
more's Estate, 189 N.W. 770, 194 
Iowa 300. 

Md.—Mayor and City Council of 
Baltimore v. Link, 197 A. 801, 174 
Md. 111. 

Miss.~>Klna V. Wade, 166 So. 827, 175 
Miss. 72—Brown v. Franklin, 146 
So. 752, 166 Miss. 899. 

Mo.—Hewitt V. Duncan's Estate, 
App., 43 S.W.2d 87, 90, quoting 
Corpus Juris. 

Neb.—In re Moore’s Estate, 225 N.W. 
705. 118 Neb. 568. 

N.Y.—In re Nebenzahl's Estate, 294 
N.Y.S. 553, 162 Misc. 366. 

Or.—In re Prince’s Estate, 246 P. 
713, 118 Or. 210. 

Pa.—In re Huffs Estate, 160 A. 98, 
300 Pa. 64—In re Wood’s Estate, 
115 A. 865, 272 Pa. 8. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186. 

Wash.—In re Krueger’s Estate, 119 
P.2d 312—In re Jolly’s Estate, 101 
P.2d 995, 3 Wash.2d 615, 128 A.L.R. 
993—In re Fotheringham’s Estate. 
281 P. 337, 154 Wash. 130—In re 
Brown’s Estate, 224 P. 678, 129 
Wash 84. 

24 C.J. p 104 note 96. 

36. La.—Succession of Williams, 

101 So. 113, 166 La. 704. 

Or.—In re Prince’s Estate, 246 P. 
713, 118 Or. 210. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701, 196 S.C. 186. 

Wis.—In re Willing’s Will, 209 N.W. 

602, 190 Wis. 406. 

24 CJ. p 104 note 97. 


AdmisslbiUty of sfyidenee 

In determining what is reasonable 
fee for counsel for personal repre¬ 
sentative, evidence of customary 
compensation for similar services is 
admissibla 

Md.—^Knapp v. Knapp. 134 A. 24, 151 
Md. 126. 

S.C.—Ex parte Robinson, 12 S.E.2d 
701. 196 S.C. 186. 

37. N.Y.—In re Owen’s Estate, 259 
N.Y.S. 892, 144 Misc. 688. 

24 C.J. p 104 note 97. 

That an excessive fee has been 
paid by the executor in good faith 
prior to the court’s approval of such 
claim does not justify the court in 
ratifying it.—^In re O’Reilly’s Estate, 
231 P. 916, 27 Ariz. 222. 

38. Contract not controlling 
Notwithstanding an agreement be¬ 
tween a personal representative and 
his counsel as to the amount of 
counsel’s fees, the court, in the exer¬ 
cise of its discretion, will allow only 
what it deems a reasonable fee, if 
the agreed fee appears dispropor¬ 
tionate to the service required and 
performed. 

Ariz.—In re O’Reilly’s Estate, supra. 
N.Y.—In re Gilman’s Adm’x, 167 N. 
B. 437, 251 N.Y. 266, reversing 232 
N.Y.S. 764, 226 App.Div. 774—In 
re Meng, 125 N.E. 508, 227 N.Y. 264, 
reversing 176 N.Y.S. 290, 188 App. 
Div. 69, which affirmed 159 N.Y.S. 
635. 96 Misc. 126, and reargument 
denied 126 N.E. 914, 227 N.Y. 669— 
In re Lane's Estate, 264 N.Y.S. 438, 
147 Misc. 138, modified on other 
grounds 265 N.Y.S. 1037, 240 App. 
Div. 768. 

N.C.—In re Howell’s Will, 168 S.B. 

671, 204 N.C. 437. 

24 C.J. p 104 notes 96 [b], 97. 

39. Ariz.—Busenbark v. Smith, 97 
P,2d 633, 66 Ariz. 1—In re O’Reil¬ 
ly’s Estate, 231 P. 916, 27 Ariz. 
222 . 

La.—Succession of Williams, 101 So. 
113, 156 La. 704. 

Md.—Knapp v. Knapp, 184 A. 24, 161 
Md. 126—Martin v. Staubs, 120 A. 
836, 142 Md. 268. 

Miss.—Brown v. Franklin, 146 So. 
762, 166 Miss. 899. 

Mo.—In re Frans’ Estate, 145 8.W. 
2d 400. 346 Mo. 1149—Hewitt v. 
Duncan’s Estate, App., 48 S.W.2d 
87, 90, quoting Oozpug Jozig. 
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Neb.—In re Moore’s Estate, 225 N. 

W. 706, 118 Neb. 568. 

N.Y.—Hubbard v. Hubbard, 274 N.Y. 
S. 664, 242 App.Div. 749—In re 
Plpstein’s Estate, 27 N.Y.S.2d 872, 
176 Misc. 494—In re Scher’s Es¬ 
tate, 264 N.Y.S. 679, 147 Misc. 791 
—In re Mildeberger’s Will, 204 N. 
Y.S. 881, 122 Misc. 743, affirmed 
209 N.Y.S. 649, 212 App.Div. 727. 
affirmed In re Martin, 160 N.E. 540, 
241 N.Y. 628—^In re Maier, 183 N. 
Y.S. 686, 112 Misc. 676—In re 

Moore’s Estate, 8 N.Y.S.2d 268. 
Or.—^In re Prince’s Estate, 246 P. 
713, 118 Or. 210. 

Wis.—In re Willing’s Will, 209 N.W. 

602, 190 Wis. 406. 

24 C.J. p 104 note 97. 

Bstate should bs givem benefit of 
doubts in determining reasonable 
value of attorney’s services.—In re 
Moore’s Bstate, 226 N.W, 706, 118 
Neb. 568. 

The dominant idea in fixing the fee 
to be allowed is the value of the 
services rendered.—Succession of 
Vatter, 188 So. 732, 102 La. 657— 
Peltier v. Thibodaux, 144 So. 903, 175 
La. 1026. 

The number of hours expended by 
the attorney in labor for the estate 
is one of the least important factors 
to consider.—In re Ken tana’s Estate, 
10 N.Y.S.2d 811, 170 Misc. 663. 

Taxable costs as measure 

Value of attorney’s servicf* is not 
net'essarily measured by large tax¬ 
able costs in executor’s action.— 
Hubbard v. Hubbard, 274 N.Y.S. 664, 
242 App.Div. 749. 

An amount greater than that 

claimed by the attorney and placed 
on the reprsentative’s account can¬ 
not be allowed.—Succession of 
Crouch, 8 La.App. 86. 

Bvldenoe 

Statement filed in probate court of 
attorney’s services to estate, al¬ 
though competent as admission 
against Interest, does not prevent 
consideration of additional services. 
Dicken v. Strasburger, 166 N.E. 143, 
31 Ohio App. 18. 

4a N.Y.—In re Mildeberger's Will, 
204 N.Y.S. 881, 122 Misc. 748, af¬ 
firmed 209 N.Y.S. 649, 212 App.Div. 
727, affirmed In re Martin, 160 N. 
B. 640, 241 N.Y. 628. 
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sonable,^^ inadequate,^ 2 or excessive.^® That the services were rendered for a contingent 


41. Aria.—In re Nolan's Estate, 108 
P.2d 391, 66 Aria. 366—Busenbark 

V. Smith, 97 P.2d 633, 66 Aria. 1. 
Cal.—In re Byrne, 64 P. 957, 122 

Cal. 260. 

Colo.—In re Cheney's Estate, 86 P.2d 
729, 103 Colo. 319. 

Iowa.—In re Sarbaugh's Estate, 1 N. 

W. 2d 106, 231 Iowa 320—Brown's 
Estate V. Hoge, 199 N.W. 320, 198 
Iowa 373. 

La.—Succession of Williams, 101 So. 
113, 166 La. 704. 

Mich.—^In re Grover's Estate, 206 N. 

W. 988, 233 Mich. 467. 

Miss.—King V. Wade. 166 So. 327. 
176 Miss. 72. 

N.Y.—In re Merrill's Estate, 300 N. 
Y.S. 1142, 166 Misc. 296—In re 
Klein's Estate, 295 N.Y.S. 197, 162 
Misc. 689—In re Murray's Estate, 

271 N.Y.S. 910, 161 Misc. 10. af¬ 
firmed 270 N.Y.S. 321, 241 App.Dlv. 
761—In re Mlldeberger's Will. 204 
N.Y.S. 881, 122 Misc. 743. affirmed 
209 N.Y.S. 649. 212 App.Div. 727, 
affirmed In re Martin, 160 N.E. 640, 
241 N.Y. 628. 

Or.—In re McDermid's Estate, 222 
P. 296, 109 Or. 633. 

Pa.—^In re Sparks' Estate. 193 A. 449, 
127 Pa.Super. 364, adopted 196 A. 
48, 328 Pa. 384—^In re Mendenhall's 
Estate, 97 Pa. Super. 682—^In re 
Alexander's Estate, 19 Erie Co.L.J. 
494—In re Shimer's Estate, 18 
Lehigh CO.L.J. 77—In re Hughes' 
Estate, 87 Pittsb.Leg.J. 1. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728. 174 S.C. 
161. 

Wash.—^In re Krueger's Estate, 119 
P.2d 312. 

24 C.J. p 104 note 98. 

Partlcnlar amouats hdA reasonable 

( 1 ) 1100 . 

Ark.—Souter v. Ply, 83 S.W.2d 408, 
182 Ark. 791. 

N.Y.—In re Pelfer's Estate, 270 N. 

Y.S. 905, 151 Misc. 54. 

Wash.—Matson v. Wilhelmson, 88 P. 
2d 412, 198 Wash. 811. 

(2) 1160. 

Ark.—^Triplett v. Chlpman, 240 S.W. 
23, 168 Ark. 12. 

Pa.—In re Wood's Estate, 116 A. 865, 

272 Pa. 8. 

<3) 8200. 

N.J.—^In re Linn's Estate, 199 A. 396, 
124 N.J.Eq. 66. 

Or.—In re Fehlmann's Estate, 292 
P. 1027, 134 Or. 46. 

<4) 1250. 

Cal.—^In re Clark's Estate, 92 P.2d 
605, 38 Cal.App.2d 628. 

N.Y.—^In re Kirschbaum's Estate, 299 
N.Y.S. 996, 252 App.Div. 872. 

t6) $270.—In re Springer's Estate, 
266 P. 1068, 79 Mont 266. 


(6) 8300. 

Md.—Knapp v. Knapp, 184 A. 24, 161 
Md. 126. 

N.Y.—In re Kitching's Will. 253 N. 
Y.S. 112, 141 Misc. 704—In re Ed¬ 
dy's Estate. 235 N.Y.S. 456, 134 
Misc. 112. 

(7) $350.—In re Mangan's Estate, 
294 N.Y.S. 974, 162 Misc. 496. 

(8) 8375.—In re Liell's Estate. 265 
N.Y.S. 730, 148 Misc. 279. , 

(9) 8500. 

Ala.—Brake v. Graham, 106 So. 188, 
214 Ala. 10—^Elmore v. Cunning- 
hame, 93 So. 814, 208 Ala. 15. 
N.Y.—In re McClatchey's Estate, 11 
N.Y.S.2d 266, 170 Misc. 696—In re 
Moore's Estate. 8 N.Y.S.2d 268. 
Or.—In re Neil's Estate. 242 P. 820. 
117 Or. 76. 

(10) 8700.—In re Walker's Estate. 
122 A. 192, 13 Del.Ch. 439. 

(11) 8760.—Brown v. Franklin, 146 
So. 762. 166 Miss. 899. 

(12) 81.000. 

Ky.—Douglas* Adm'r v, Douglas* 
Ex'r, 48 S.W.2d 11. 243 Ky. 321. 
N.Y.—In re Hallock's Estate, 212 N. 
Y.S. 82. 214 App.Div. 323—In re 
Owen's Estate, 259 N.Y.S. 892, 144 
Misc. 688. 

Pa.—In re Sparks' Estate, 193 A. 449, 
127 Pa.Super. 364, adopted 196 A. 
48, 328 Pa. 384. 

Wash.—In re Mundt Estates, 14 P.2d 
59, 169 Wash. 693. 

(13) 81.200. 

Md.—^Knapp v. Knapp, 134 A. 24, 151 
Md. 126. 

N.Y.—In re Epstein's Estate, 27 N. 
Y.S.2d 872, 176 Misc. 494. 

(14) 81,500. 

Minn.—In re Fitzgerald's Estate, 285 
N.W. 286, 206 Minn. 67. 

N.Y.—In re Scher's Estate, 264 N.Y. 
S. 679, 147 Misc. 791. 

(16) 82,000. 

N.Y.—In re Zeller's Estate, 12 N.Y.S. 
2d 497. 

Pa.—^In re Foulke's Estate, 6 A.2d 
179, 334 Pa. 186—In re McHugh's 
Estate, 57 Montg.Co. 299. 

(16) 82,600. 

N.Y.—In re Burcham's Estate, 27 N. 
Y.S.2d 814, 262 App.Div. 773—In 
re Kentana's Estate, 10 N.Y.S.2d 
811, 170 Misc. 663—In re Neben- 
zahl's Estate, 294 N.Y.S. 653, 162 
Misc. 366. 

Wash.—In re Bradley's Estate, 62 P. 
2d 333, 184 Wash. 642, 

(17) 83,000. 

Mich.—In re Finn's Estate, 276 N.W. 
216, 281 Mich. 478. 

Pa.—In re McCalla's Estate, 33 Pa. 
Dist. & Co. 643. 

Wash.—In re Perry’s Estate, 12 P.2d 
696, 168 Wash. 428. 

(18) 86.000.—In re Larkins' Will, 2 
N.E.2d 680, 286 IlLApp. 696. 
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(19) 87,500. 

N.Y.—In re Maler, 183 N.Y.S. 686, 
112 Misc. 676. 

Pa.—In re Eckels* Estate, 37 Pa.Dlst. 
& Co. 383, 66 Montg.Co. 120, 88 
Pitt8b.Leg.J. 321. 

(20) 810,000. 

La.—Succession of Vatter, 188 So. 
732, 192 La. 66,7, 

Pa.—In re Kennedy's Estate, 194 A. 
901, 328 Pa. 193. 

Wash.—In re Hart's Estate, 286 P. 
650, 166 Wash. 265. 

(21) 820,000.—In re Franz' Estate, 
145 S.W.2d 400, 346 Mo. 1149. 

(22) 840,000. 

Neb.—In re Moore's Estate, 226 N. 

W. 705, 118 Neb. 668. 

Or.—In re Prince's Estate, 246 P. 
713, 118 Or. 210. 

(23) 880,000.—In re Potts* Estate, 
206 N.Y.S. 797, 123 Misc. 346, affirmed 
209 N.Y.S. 656, 213 App.Div. 69, ap¬ 
peal dismissed 160 N.E. 683, 241 N.Y 
610, and affirmed 160 N.E. 568, 241 N. 
Y. 693. 

Tiv per cent of gross assets 

The reasonable compensation of 
counsel for conduct of uncomplicated 
estate of moderate size will ordi¬ 
narily approximate between five per 
cent of gross assets and a single 
executor's commission, but if serious 
complications are encountered or 
services rendered necessarily extend 
over period considerably longer than 
that customarily required for settle¬ 
ment of usual estate, figure must be 
varied.—In re Kentana's Estate, 10 
N.Y.S.2d 811, 170 Misc. 663. 

42. Ill.—In re Larkins' Will, 2 N.E 
2d 580, 285 IlLApp. 596. 

24 C.J. p 104 note 99. 

43. La.—Succession of Aronson, 123 
So. 608, 168 La. 887—Succession of 
Williams, 101 So. 113, 156 La. 704. 

Md.—Martin v. Staubs, 120 A. 836, 
142 Md. 268. 

N.Y.—In re Mangan's Estate, 294 N. 
Y.S. 974, 162 Misc. 496—In re Pag- 
notta's Estate, 292 N.Y.S. 327, 161 
Misc. 416—In re Murray's Estate, 
272 N.Y.S. 90, 161 Misc. 7—In re 
Liell's Estate. 266 N.Y.S. 730, 148 
Misc. 279—In re Zeller's Estate, 12 
N.Y.S.2d 497. 

24 C.J. p 104 note 1. 

Fartioular amonats hsld •xossslvo 

(1) 8160.—Souter v. Ply, 33 S.W.2d 
408, 182 Ark. 791. 

(2) 8300.—Triplett v. Chipman, 240 
S.W. 23, 163 Ark. 12. 

(3) 8600.—In re Kirschbaum’s Es¬ 
tate, 299 N.Y.S. 996, 262 App.Div. 872. 

(4) 81000.—In re Huff's Estate, 
160 A. 98. 300 Pa. 64. 

(6) 83.000.—Shields v. Shields, 234 
S.W. 7, 192 Ky. 665. 
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fee may* he considered in fixing ,tbe fee to be al¬ 
lowed,and the allowance may be made more lib¬ 
eral because of that fact.^5 

The number of attorneys employed is not a de¬ 
termining factor in fixing the fee to be allowed.^® 
Indeed, where more than one attorney is unncces- 
sarily^^ employed by the representative, no more 
can be allowed for such attorneys* services than 
would amount to reasonable compensation if only 
one were employed,^® and in such case the single 
reasonable compensation allowed must be divided 
among the several attorneys rendering services.^® 
So, where cofiduciaries are each represented by in¬ 
dependent counsel, the aggregate amount allowed as 
:ounsel fees should not exceed what would be al¬ 
lowed if only one counsel represented the fiduci¬ 
aries.®® 

Excessive fee retained by attorney, A represen- 
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tative has been held entitled to credit for the entire 
amount of an excessive fee retained by a firm of 
attorneys from funds collected by them, where the 
representative sought to recover a part of such fee 
from the attorneys, but was unsuccessful mainly 
because of their pecuniary irresponsibility.®^ 

Nonlegal services. Charges made by an attorney 
for services not of a leg'll character,®^ such as serv¬ 
ices which are strictly clerical,®® cannot be allowed 
for at the rates charged for strictly legal services. 

A testamentary limitation as to the amount which 
may be paid for legal services is not generally bind¬ 
ing on the executor.®^ 

Statutes fixing amount of allowance. In a num¬ 
ber of jurisdictions the exact amount, or the maxi¬ 
mum amount, which may be allowed as counsel fees 
is fixed by statute, and no greater amount may be 
allowed®® except where the statute authorizes an in- 


(6) 14.000. 

N Y.—In re Nebenzahl’s Estate. 294 
N.Y.S. 663, 162 Mlsc. 366. . 

Wash—In re Bradley’s Estate, 62 P. 
2d 333, 184 Wash. 642. 

(7) 15,000. 

N.Y.—In re Burcham’s Estate. 27 
N.Y.S.2d 814, 262 App.Dlv. 773. 
V/ush.—In re Perry’s Estate, 12 P.2d 
595, 168 Wash. 428. 

(8) $6,000.—Trevathan's Ex’r v. 
Decs’ Ex'rs, 298 6.W. 976, 221 Ky. 
396. 

(9) $15,000.—Succession of Vatter, 
188 So. 732. 192 L.a. 667. 

(10) $26,000.—In re Sparks* Es- 
t te, 193 A. 449, 127 Pa.Super. 364, 
adopted 196 A. 48, 328 Pa. 884. 

44. Wis.—In re Willing’s Will, 209 
N.W. 602, 190 Wis. 406. 

45. Ohio.—In re Ullman, 81 Ohio 
Cir.Ct. 370. 

24 C.J. p 106 note 2. 

46. Ky.—Miller v. Keown, 196 S.W. 
430, 176 Ky. 117. 

47. Or.—Muldrick Galbraith, 49 
P. 886, 31 Or. 86. 

24 C.J. p 105 note 4. 

Where differeiLt attorneys have 
been neoessarlly employed to per¬ 
form separate parts of the service 
demanded, the fees would be propor¬ 
tionally greater than if the entire 
service was rendered by the same at¬ 
torney.—Muldrick v. Galbraith, su¬ 
pra. 

4& Ky.—Carpenter’s Adm’r v. De- 
moisey, 36 S.W.2d 27, 237 Ky. 628. 
N.Y.—In re Epstein’s Estate, 27 N. 
Y.S.2d 872, 176 Misc, 494—In re 
Kentana’s EsUte, 10 N.Y.S.Zd 811, 
170 Mlsc. 663—In re Burroughs’ 
Estate. 278 N.Y.S. 997, 156 Mlsc. 
237. 

24 C.J. p 106 note 4. 


' One fee only should be allowed 

attorneys for services rendered ex¬ 
ecutor during same period.—In re 
Prince’s Estate. 246 P. 713, 118 Or. 
210 . 

49. N.Y.—In re Burroughs* Estate, 
278 N.Y.S. 997. 156 Misc. 237. 

Deducting amount allowed to other 
attorneys 

Amount allowed other attorneys 
for services to executor, which 
should have been performed by 
claimant, should be deducted from 
fee allowed as reasonable.—In re 
I’rlnce’s Estate, 246 P. 713, 118 Or 
210 . 

Apportionment of fees 

On an issue as to the amount al¬ 
lowable to an administrator out of 
trust funds for the payment of at¬ 
torney’s fees, the court was not re¬ 
quired to pass on the merits of the 
respective claims of the attorneys 
for services, or to apportion the 
amount awarded.—In re Davis, 104 
P. 621, 39 Mont. 433. 

50. Ky.—Hamilton v. Nunn, 67 S.W. 
2d 666, 247 Ky. 716. 

Pa.—In re McCalla’s Estate, 33 Pa. 
Dist. St Co. 643. 

51. N.J.—In re Slater, 102 A. 384, 
88 N.J.Eq. 296. 

24 C.J. p 105 note 7. 

52. Services of attorney In arrang¬ 
ing burial of decedent cannot be 
charged for at the rate charged for 
legal services.—^In re Owen’s Estate, 
259 N.Y.S. 892, 144 Misc. 688. 

53. N.Y.—In re Scher’s Estate, 264 
N.Y.S. 679, 147 Mlsc. 791—In re 
Owen’s Estate, 269 N.Y.S. 892, 144 
Misc. 68$. 

54. N.Y.—In re Olney’s Estate, 7 N. 
Y.S.2d 89. 255 App.Div. 195, ap¬ 
peal dismissed 22 N.E.2d 252, 281 
N.Y. 98. 


Pa.—See In re Alderfer's Estate, 66 
Montg.Co. 172. 

This is BO bsoauss executors may 
incur a personal liability for the 
conduct of their lawyers.—In re Ol- 
ncy’s Estate, 7 N.Y.S 2d 89, 266 App. 
Div. 195, appeal dismissed 22 N.E. 
2d 262, 281 N.Y. 98. 

5& AllowanoB based on value of es. 
tate 

Where the amount allowable as a 
fee for ordinary services of counsel 
IS fixed by statute on the basis of 
the amount of estate accounted for 
by the representative, profits made 
by the representative in operating 
decedent’s business should be con¬ 
sidered in fixing the allowance, but 
an allowance based on an Inventory 
valuation of the estate is improper 
where the main estate assets are 
.sold for less than half their apprais¬ 
ed value.—In re Allen’s Estate, 108 
P.2d 973, 42 Cal.App.2d 346. 
Setzoactive operatiou of statut* 
Statute fixing amount to be al¬ 
lowed for ordinary services rendered 
by counsel held applicable to serv¬ 
ices rendered before its enactment, 
where allowance was made there¬ 
after.—In re McClellan’s Estate, 183 
N.W. 398. 192 Iowa 384, petition 

overruled 184 N.W. 749, 192 Iowa 384. 

Statute held inapplicable 

A statute fixing the maximum 
amount allowable as administrator’s 
fees has no application to attorney’s 
fees.—In re Cheney’s Estate, 86 P.2d 
729, 103 Colo. 319. 

Allowance held proper 

Under a statute limiting the 
amount allowable for counsel fees 
to that allowed as compensation to 
the representative except in case of 
actual litigation, a counsel fee which 
I is not in excess of the amount per- 
I mitted the representative as compen> 
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creased allowance for extraordinary services ren¬ 
dered by counsel.^* 

Under a statute fixing the maximum amount to 
be allowed the representative, of course, is not en¬ 
titled to the full amount permitted by the statute 
where the actual fees incurred and paid are less.^^ 

Waiver. The objection that a fee paid by a rep¬ 
resentative is excessive may be waived parties 
interested in the estate by failing properly to pre¬ 
sent the objection.®* 


88 C.J.S. 

§ 228. —- Fund Out of Which Allowance 
Made 

An allowanet for eounaal faaa and eoata aan ba mada 
only out of monoy bolonglno to tha aatata. 

Allowances to an administrator for attorney's fees 
and costs are made for the protection of the estate®* 
and can be allowed only out of money belonging 
thereto.** Testamentary directions with respect to 
the funds out of which such expenses should be paid 
must be given their legal effect.*^ 

§ 229. Expenses of Last Illness 

Qanarally a paraonal rapraaantativa la antitlad to 
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nation may properly ba allowed, even 
thousrh It la in exceaa of the amount 
actually charged by the representa¬ 
tive for his services.—In re Reed’s 
Estate. 269 P. 816, 87 Wyo. 107, 66 
A.L.R. 941. 

66ii JJlowanoo not mandatory 

Even thousrh the attorney may 
have performed some extraordinary 
services, the court may in its sound 
discretion disallow a claim for extra 
compensation if the sum otherwise 
allowed appears to be reasonable 
compensation.—^In re Pulton’s Es¬ 
tate, 73 P.2d 684. 23 CaLApp.2d 663. 

Za the absonoe of allosatlon and 
proof respecting extraordinary serv¬ 
ices no allowance therefor can be 
made.—In re Murphy’s Estate, 228 
N.W. 658. 209 Iowa 679. 

Xattom to be ooasidorod In allow¬ 
ing extra compensation. 

Cal.-—In re Fulton’s Estate, 73 P.2d 

664, 23 Cal.App.2d 663. 

Iowa.—^In re Jewe's Will, 208 N.W. 

723, 201 Iowa 1154. 

What ooBStltnto extraordinary serr- 

ioes 

The mere fact that the attorney 
represented the estate on an appeal 
from an order of the probate court 
does not as a matter of law show 
that he had rendered extraordinary 
services within the statute entitling 
him to additional compensation.—In 
re McClellan’s Estate. 188 N.W. 398, 
192 Iowa 384, petition overruled 184 
N.W. 749, 192 Iowa ZS4. 

Amount of sUowsaee 

(1) Under a statute authorizing 
an extra allowance for extraordinary 
services of counsel, such an allow¬ 
ance Is not limited in amount to the 
sum allowable to the representative, 
—la re Pringle's Estate, 67 P.2d 204, 
61 Wyo. 262, llO AL.R. 987. 

(2) The amount of an allowance 
for extraordinary services depends 
on the facts of each particular case. 
—In re Jewe's WiU, 208 N.W. 723, 
201 Iowa 1164. 

(3) Extra allowance held reason¬ 
able In abiount.—Ih re Fulton’s Es¬ 
tate, 73 P.3d 864, 23 Cal.App.2d 663. 


57. Cal.—In re Goodrich. 92 P. 121, 
6 CaLApp. 730. 

5a Xnroharge limited to objector's 
iatsrsst 

If the surrogate deemed excessive 
the amount paid by an administra¬ 
trix to her attorney, the surcharge 
should not exceed the amount rep¬ 
resented by the only objecting in¬ 
terests.—In re Dempsy’s Estate, 21 
N.Y.S.2d 8, 259 App.Div. 1083. 

59. Miss.—Young v. Roach, 61 S.W. 
984, 105 Miss. 6. 

90. Tenn.—McAdoo v. Bidcson, 136 
S.W.2d 518, 175 Tenn. 698, 126 
A.L.R. 1345. 

24 C.J. p 109 note 44. 

Allowance out of particular funds 
(1) Where, in a suit by an admin¬ 
istratrix to foreclose a mortgage, 
the chancery court, without notice 
and in violation of the statute, or¬ 
dered the sale price transferred to 
the circuit court in which a judg¬ 
ment had been recovered against a 
former administrator, the adminis¬ 
tratrix is not precluded by such or¬ 
der made without notice from de¬ 
ducting from the fund amounts ad¬ 
vanced by her for court costs.—^Park¬ 
er V. Baker, 114 S.W.2d 23, 19'6 Ark. 
761. 

I (2) Where insured had pledged 
life policy to secure debt exceeding 
amount of policy made payable to 
insured’s estate, administratrix of 
insured’s estate was not entitled to 
judgment for costs of administra¬ 
tion of insured’s succession from 
proceeds of policy notwithstanding 
proceeds of policy constituted only 
asset of insured's estate.—Foote v. 
Sun Life Assur. Co. of Canada, Z«a. 
App., 173 So. 477. 

(8) Where an executor brought a 
suit to test the validity of a be¬ 
quest and the bequest was upheld, 
he was not entitled to costs and 
counsel fees out of the proceeds of 
the sale of the property bequeathed. 
—Stevens v. Stevens, 87 N.J.B3q, ‘3. 

(4) Where an action by an execu-^ 
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tor to determine the rights of de¬ 
fendants to share in a certain fund 
in his hands was determined in fa¬ 
vor of defendants, the executor was 
not entitled to deduct counsel fees 
from the fund before distribution, 
where there was a sufllcient estate 
left in his hands for that purpose. 
-—Briggs v. Walker. <43 S.W. 479, 102 
Ky. 369, 19 Ky.L. 1490. 

(5) Where a will was admitted to 
probate, and one of the heirs was 
appointed executor, and by undue 
means an election by the widow to 
take under the will was procured, 
but on suit brought by her was aft¬ 
erward set aside, the costs and at¬ 
torney’s fees incurred by the execu¬ 
tor in defending the action could not 
be paid out of the estate until after 
the widow obtained her share.—Sill 
V. Sill, 1 P. 656. 31 Kan. 248. 

(6) Where, on partition of realty 
for purposes of distribution, the 
court ordered one portion thereof 
sold, the executor who made the sale 
had no authority to pay attorney’s 
fees, except so far as the court 
might order them to be paid out of 
the proceeds of the sale.—Snyder’s 
Appeal, 54 Pa. 67. 

(7> In a case where a substituted 
trustee, accounting for the acts of 
a prior deceased trustee, was also 
executor to that trustee, the court 
divided between the estates a bill of 
his attorneys for services which 
were beneficial to both estates.— 
Matter of Rowe, 86 N.Y.6. 263, 42 
Mise. 172, 4 Mills Suit. 181. 

(8) Expenses incurred by execu¬ 
tors and trustees in successfully de¬ 
fending legacies made under power 
of appointment from certain taxes 
must be paid from residue, under 
general rule that expenses of admin¬ 
istration are so payable, although 
incurred largely with reference to 
certain legacies.—Dexter v. Jack- 
son, 140 N.E. 267, 246 Mass. 988. 

61. Mass.—Hampden Trust Co. v. 

Leary, 72 N.B. 88, 186 Mass. 677. 

24 C.J. p 109 note 61. 
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crtdit for payment of reaaonablo and proper expenaea of 
the laat lllneaa of the decedent. 

Generally a personal representative is entitled to 
credit for payment of reasonable and proper ex¬ 
penses of the last illness of the decedent.^^ 

§ 230. Funeral Expenses^ Tombstones, Etc. 

a. In general 

b. Tombstones and monuments 

c. Burial lots 

d. Mpurning apparel for family 

e. Amount of expenditure 


a. In General 

A poraonal representative Is entitled to credit In hie 
account for payment of reasonable and proper funeral 
expenaea of the decedent. 

A personal representative is entitled to credit in 
his account for the payment of reasonable and prop¬ 
er funeral expenses of decedent,even though the 
estate is insolvent and an executor is, of course, 
to be allowed expenditures for the funeral or other 
similar expenses which are expressly authorized by 
the will, especially where the estate is solvent 
but where a beneficial association of which decedent 


ea. Cal.—In re Doud'e Estate, 284 
P. 705, 103 Cal.App. 414. 

Ky.—Fitzpatrick's Adm’r v. Fitzpat¬ 
rick, 165 S.W.2d 463, 288 Ky. 63— 
Tolly V. Champion, 229 S.W. 90, 
191 Ky. 114. 

Pa.-<-In re Eckels' Estate. 37 Pa.Dlst 
& Co. 383, 56 Montg.Co. 120, 88 
Pltt8b.L.efl:.J. 321. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmlth, 176 S.B. 728. 174 S.C. 
161. 

24 C.J. p 92 note 54. 

Question for court 

The ultimate decision as to the 
propriety and reasonableness of 
amount paid for expenses attending 
deceased's laat Illness rests with the 
probate Judge.—Frost v. Grlgallunos. 
170 N.E. 384, 270 Mass. 455. 
Expenditure hdd excessive 
N.Y.—Matter of Ogden, 83 N.Y.S. 
977, 41 Misc. 168. 

Vhe surviving husband being liable 
therefor, the personal representative 
of the deceased wife generally will 
not be allowed credit for the expens¬ 
es of her last Illness where the hus¬ 
band Is solvent 

N.J.—De Lisle v. Reeves. 126 A. 35, 
96 N.J.Eq. 416, 1 X.J.Misc. 449. 
Pa.—In re Mitchell's Estate, 79 Pa. 
Super. 208—In re Greenhouse's Es¬ 
tate, 57 Montg.Co. 860—In re Werk- 
heiser's Estate, 27 North.Co. 204. 
Dsesdsnt’s widow, prior to the ap¬ 
pointment of a personal representa¬ 
tive, is authorized to make reason¬ 
able expenditure of decedent's mon¬ 
ey to defray expenses of his last ill¬ 
ness.—Wommock v. Davis, 153 So. 
611, 228 Ala. 362. 

63. Ala.—Garrett v. Snowden, 145 
So. 493, -495, 226 Ala. 80, 87 A.L. 
R. 216, citing Corpus Juris. 

Ark.—Miller v. Oil City Iron Works, 
45 S.W.2d 36, 184 Ark. 900. 

Ky.—Ward v. Wright. 246 S.W. 128, 
197 Ky. 148. 

Miss.—Ridgeway v. Jones, 87 So. 
461, 125 MIsa 22. 

K.J.—In re Holmes' Estate, l A.2d 
42, 43, citing Corpus Juris—In re 
Brueck's Estate, 199 A. 61, 124 N. 
J.Eq. 62, affirming 194 A. 60, 122 
N.J.Eq. 329. 

N.Y.—In re Fewer's Estate, 81 N.T. 


S.2d *810, 177 Misc. 788—Blaine v. 
Richardson, 193 N.Y.S. 612. 

N.C.—In re Boat's Estate, 190 S E. 
756, 757, 211 N.C. 440, citing Cor- 
pus Juris—Gregory v. Hooker's 
Adm'r, 8 N.C. 394, 402, 9 Am.D. 
646. 

Pa.—Appeal of McGlInsey, 14 Serg. 
A R. 64. 

24 C.J. p 92 notes 58, 59. 

Amount of expenditure see infra 8 
230 e. 

Funeral expenses as obligation of es¬ 
tate see infra 6 384. 

Personal liability of representative 
for funeral expenses see supra 8 
200 . 

Proper items of expense 

(1) Cost of religious services at 
funeral.—Frost v. Grigaliunos, 170 
N.E. 384, 270 Mass. 465. 

(2) Coat of telegrams sent to dece¬ 
dent's friends and relatives at the 
time of his death.—Carolina Life Ins. 
Co. V. Arrowsmith, '176 S.E. 728, 174 
S.C. 161. 

(3) Expenditures for burial cloth¬ 
ing.—In re Estate of Pinheiro, 33 
Hawaii 226. 

(4) Expenses of a wake.—Oster’s 
Ex'r V. Ohlman, 219 S.W. 187, 187 
Ky. 341—24 C,J. p 92 note 58 [c]. 

(6) Executor's traveling expenses 
in taking the remains to the place of 
interment.—Hasler v. Hasler, N.Y., 
1 Bradf.Surr. 248. 

Improper items of expense 

(1) Expenditures for services of 
clergyman a year after date of de¬ 
cease on unveiling of footstone.— 
In re May's Estate, 390 N.Y.S. 827, 
160 Misc. 497, affirmed 5 N.Y.S.2d 
684, 255 App.Div. 31. 

(2) Expenditures for publishing 
cards of thanks in newspapers and 
mailing them to sympathetic friends. 
—Oster's Ex'r v. Ohlman, 219 S.W. 
187. 187 Ky. 341. 

(3) Other items. 

N.Y.—In re Feifer's Estate, 270 N. 

Y.S. 905, 151 Misc. 64. 

Pa.—In re Werkhelser's Estate, 27 
North.Co. 204. 

24 C.J. p 82 note 58. 
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Expenditures for masses 

(1) Have been allowed.—^In re Es¬ 
tate of Pinheiro, 33 Hawaii 226. 

(2) Have been disallowed.—In re 
Flynn's Estate, Mo.App., 142 S.W.2d 
1069. 

Surviving husband prlamrily liable 
(1/ Generally the personal repre¬ 
sentative of a deceased wife's es¬ 
tate will not be allowed credit for 
funeral expenses where the surviv¬ 
ing husband is solvent and primarily 
liable therefor. 

Md.—Pickett's Estate v. Pickett, 158 
A. 29, 162 Md. 10. 

N.J.—De Lisle v. Reeves, 126 A. 35, 
96 N.J.Eq. 416, 1 N.J.Misc. 449— 
Watt V. Atlantic Safe Deposit Co., 
113 A. 186, 92 N.J.Eq. 224. 

Pa.—In re Mitchell's Estate, 79 Pa. 
Super. 208—In re Greenhouse’s Es¬ 
tate, '57 Montg.Co. 360—In re 
Werkhelser's Estate, 27 North.Co. 
204. 

(2) But where the wife's will di¬ 
rects payment of funeral expenses 
out of her estate, the surviving hus¬ 
band as administrator is entitled to 
an allowance of such expenses. 
Md.—Pickett's Estate v. Pickett. 158 
A. 29. 162 Md. 10. 

N..T.—Watt V. Atlantic Safe Deposit 
Co., supra. 

The widow of deoedsut, prior to 
the appointment of a representative, 
is authorized to make reasonable ex¬ 
penditure of decedent’s money to de¬ 
fray burial expenses.—Wommock v. 
Davis, 153 So. 611, 228 Ala. 362. 
Puusral expsuses of deosdsnt’s wid¬ 
ow 

Payment by administrator of fun¬ 
eral expenses of decedent's widow 
and mass celebrations directed by 
her and other Items did not entitle 
him to credit therefor, they being 
debts either owed by or for the ex¬ 
clusive beneflt of the widow.—Fisch¬ 
er V. Lange, 228 S.W. 684, 190 Ky. 
699. 

84. S.C.—Carolina Life Ins. Co. v. 
Arrowsmith. 176 S.E. 728, 174 S.C. 
>61. 

24 C.J. p 92 note 60. 

05. N.Y.—In re Frazer, 92 N.Y. 289. 
N.C.—In re Best's Estate, 190 8.E. 
756, 211 N.C. 440. 
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was a member pays or contributes to the payment 
of the funeral expenses the executor or administra¬ 
tor is not entitled to credit in his account for the 
amount so paid or contributed.®® 

b. Tombstones and Monuments 

Generally a peraonal representative should be al¬ 
lowed credit for a reasonable expenditure for a tomb¬ 
stone or monument for decedent. 


A reasonable expenditure for a tombstone or 
monument placed at the grave of decedent is proper¬ 
ly classed as a funeral expense,®*^ and the person¬ 
al representative should be allowed credit in his 
accounts for such expenditure,®* even though there 
is no express direction or request in the will for a 
monument,®* and notwithstanding the objection of 
some of the legatees and next of kin, where the ex- 


OSl Pa.^In re Crider's Estate, 20 
Po-Dist & Co. 113. 

34 C.J. p 92 note 61. 

07. Ark.—Galloway v. Sewell, 258 
S.W. 655, 162 Ark. 627. 

Cal.—Seitz v. Engert, 56 P.2d 1242. 
13 Cal.App.2d 802. 

Ind.—Pease v. Christman, 64 N.E. 

90, 91. 158 Ind. 642. 

N.Y.--Ferrin v. Myrlck. 41 N.T. 315 
—In re Ryshpan's Estate, 7 N.Y. 

S. 3d 711. 169 Misc. 368—In re Mel- 
zak's Estate, 275 N.Y.S. 607. 153 
Misc. 600—Laird v. Arnold, 3 N.Y. 
St. 3*76. 42 Hun 136. 

Pa.—Griffiths* Estate.* 1 Lack.Lies.N. 
311. 

Tex.—Richardson v. McCloskey. Com. 
App., 276 S.W. 680, reversing: Civ. 
App.. 261 S.W. 801. 

Wis.—In re Borchardt’s Will, 200 X. 

W. 461. 184 Wls. 561. 

34 C.J. p 93 note 63. 

But it has been held that a tomb¬ 
stone or monument to be erected 
at the grave of decedent is not a nec¬ 
essary Item of funeral expense.—In re 
Earnest's Estate. 88 P.2d 1048, 149 
Kan. 636. 131 A.L.R. 1098. 

CHft la will for the erection of a 
monument or marker on testator’s 
own grave is properly part of his 
funeral expenses.—In re Hurwitz* 
Estate. 28 N.Y S.2d 792, 176 Misc. 
719—In re Voorhis* Estate, 27 N.Y. 
S.2d 818, 176 Misc. '585. 

08. Ala.—Garrett v. Snowden, 145 
So. 493. 49*5. 226 Ala. 30. >87 A.L. 
R. 216, citing Corpus Juris* 

Ariz.—In re Nolan's Estate, 108 P.2d 
391, 66 Aria 366. 

Ark.—Galloway v. Sewell. 268 S.W. 
655, 657, 162 Ark. 627, citing Cor- 
pus Jute. 

CaL—In re Bruggemeyer's Estate, 2 
P.2d 634, 116 Cal.App. 525. 

Del.—Boyer v. Cole, 143 A. 4'89, 490, 
16 Del.Ch. 446, citing Oorpu Juris. 
Ky.—Fitzpatrick's Adm'r v. Fitzpat¬ 
rick. 15*5 S.W.2d 463, 288 Ky. 58. 
Me,—Call V. Garland, 125 A. 225, 124 
Me. 27. 

Misa—Ridgeway y. Jones, 87 So. 
461, 125 Miss. 22. 

Mo.—^In re Flynn's Estate, App., 142 
aW.2d 1069. 

N.J.—In re Holmes* Estate, 1 A.2d 
42, 48, citing Corpus Jute. 

N.Y.—re Melzak's Estate, 276 N. 

T. S. 607, 158 Misc. 600. 

N.C.—In re Best's Estate, ISO S.E. 


766. 757, 211 N.C. 440. citing Cor- 
pu Juris. 

Pa.—In re Mitchell's Estate, 79 Pa. 
Super. 208—In re Geer's Estate, 20 
Erie Co. 397—In re Meyer’s Estate. 
IS Phlla. 42. 48 Leg.Int. 108—Ap¬ 
peal of McGlinsey, 14 Serg. & R. 
64—Griffiths' Estate, 1 Liack.Leg. 
N. 311. 

Tex.—Richardson v. McCloskey, Com. 
App., 276 S.W. 680, 683, citing 

Corpus Juris, and reversing. Civ. 
App.. 261 S.W. *801. 

W.Va.—Holt V. Holt. 123 S.E. 53, 96 
W.Va. *337. 

Wis.—In re Borchardt's Will, 200 N. 

W. 461, 184 Wis. 661. 

24 C.J. p <93 note 63. 

But it has been held that, in the 
nb.sence of express statutory author¬ 
ity or testamentary sanction, a per¬ 
sonal representative is not author¬ 
ized to incur the expense of a mon¬ 
ument.—In re Earnest's Estate, 8'8 
P.2d 1048, 149 Kan. 636, 121 A.L.11. 
1098. 

Amount of expenditure see infra 9 
230 c. 

Personal liability of representative 
on contract for tombstone see su¬ 
pra 8 200. 

Approval of court 
A statute providing that the ex¬ 
penditure for a tombstone shall be 
subject to approval of the court, is 
intended as a check on the acts of a 
personal representative and to make 
him conform to what, under the cir¬ 
cumstances, in the opinion of the 
court, seem to be Just and reason¬ 
able. and the statute vests in the 
court discretion which Is to be ex¬ 
ercised in the light of all the circum¬ 
stances.—In re Poole's Will, 293 N. 
W. 918, 235 Wls. 625. 

Eowor of eourt 

Even though the statute author¬ 
izes the probate court to allow an 
administrator any reasonable sum 
for a tombstone for decedent, the 
court is without Jurisdiction, in ad¬ 
vance of the settlement of the estate, 
to entertain an application to fix a 
sum for that purpose and order the 
administrator. If the monument Is 
not procured by the widow or next 
of kin, to erect such monument and 
charge the expense to the estate.— 
In re Ferguson, 89 N.E. 1070, 81 
Ohio St. 66. 

Effeot of reeelpfe of Senth btueflts 

The reasonable cost of erecting a 
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tombstone is chargeable against the 
estate even though the administra¬ 
trix, as the surviving wife, has re¬ 
ceived from beneficial associations 
of which deceased was a member 
funds for the payment of his funeral 
expenses In excess of the amount 
actually expended for his burial.— 
In re Crider's Estate, 20 Pa.Dist. & 
Co. 113. 

Xeoplag monnmsat la repair 

Reasonable cost of keeping a mon¬ 
ument in repair is properly a part of 
the “funeral expenses."—In re Ma¬ 
verick’s Estate. 119 N.Y.S. 914, 13*5 
App.Div. 44, affirmed 92 N.E. 1084. 
198 N.Y. 618—2-4 C.J. p 93 note 63 
[h]. 

Bxpsndltaro made by another 

Disallowing administrator credit 
for tombstone decedent’s father pur¬ 
chased for decedent without expected 
reimbursement from decedent's es¬ 
tate is proper.—Ward v. Tatum, 180 
So. 89'8. 322 Ala. 66. 

Markers placed at graves of others 
Generally a representative will not 
be allowed credit for the cost of 
markers or monuments placed at the 
graves of other members of dece¬ 
dent’s family.—Holt v. Holt, 123 S.E. 
53, 96 W.Va. 3'37. 

Public library as monumcat 
Executor, without express author¬ 
ity under will, may not erect pub¬ 
lic library as monument to memory 
of deceased, and charge expense to 
estate as part of funeral expense.— 
In re Bruggemeyer’s Estate, 2 P.2d 
534. 11*5 Cal.App. 525. 

Bequest for monumsat 

In proceeding for settlement of ex¬ 
ecutors' account, a bequest in tes¬ 
tatrix’ will for erection of gravestone 
will be allowed as reasonable funeral 
expense to extent of cost thereof.— 
In re Hurwitz’ Estate, 28 N.Y.S.2d 
792, 176 Misc. 719. 

Xa Zioulsiaaa 

(1) It has been held that the ex¬ 
penditure of a reasonable sum out of 
the estate for the purpose of mark¬ 
ing decedent's grave is authorized.-— 
Succession of Dunn. 6 La.App. 66‘3. 

(2) But it has also been held that 
a curator has no authority to expend 
the means of the estate for the erec¬ 
tion of a tomb over decedent's grave 
without the consent of the heir.— 
Hisem V. Lemel, 19 La. 425. 

Cal.—Seitz v. Engert, 66 P.2d 
1242, 18 Cal.App.2d 308. 
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penditure has been approved by the majority of 
those beneficially interested.^® A moderate expen¬ 
diture for a tombstone is sometimes allowed, even 
though the estate is insolvent,although there is 
also authority for the view that an allowance is im¬ 
proper under such circumstances.^* 

Proznsion by decedent in his lifetime. A personal 
representative cannot be allowed the expense of pro¬ 
curing a monument where deceased in his lifetime 
provided one himself.*^* 

Family mausoleum. Generally a personal repre¬ 
sentative is not entitled to be allowed credit for ex¬ 
penditures for the erection of a family mausoleum,74 
unless such expenditures are authorized by the 
will.76 

c. Burial Lots 

Generally a personal representative should be allowed 
the cost of a suitable burial lot in which to inter de¬ 
cedent and In some instancee he may also be allowed 
the cost of perpetual care of the lot. 

Generally a personal representative should be al¬ 
lowed the cost of a suitable burial lot in which to 
inter decedent,7® and it has been held that an ad- 


§ 230. 

ministratrix should he allowed the sum paid for a 
' grave' for decedent even though the lot was taken in 
her own name personally.7 7 A representative, how¬ 
ever, cannot be allowed the expense of procuring a 
burial lot, where decedent in his lifetime provided 
one himself.78 

The cost of improving and enclqsing a burial lot 
should not, it has bqen held, be allowed where ob¬ 
jection thereto is made ;7® but it has also been held 
that, where the will directs the executors to erect 
and maintain a fence around a cemetery and charg¬ 
es all expenses directed by it on lands devised, the 
executors can maintain a suit in equity against the 
I devisees of the land or their assigns for the expens¬ 
es of erecting such fence.*® 

Upkeep of lot. While a payment for perpetual 
care of the burial lot is sometimes authorized by 
statute,*! or may be authorized by the terms of 
the will,** it has been held that in the absence of 
such statutory authorization or testamentary sanc¬ 
tion, a personal representative may not expend any 
portion of the estate for the upkeep of decedent’s 
grave,** although there is also authority to the con¬ 
trary.*® 


70. Pa.—Titlow'a Eatate, 5 Pa.Dist. 
40, 17 Pa.ro. 356—Barclay's Estate. 
11 Phlla. 123. 

71. Del.—Boyer v. Cole, 143 A. 489, 
490, 16 Del.Ch. 445, citing Corpus 
Juris. 

N.Y—In re Ryshpan’s Estate. 7 N. 

T.S.2d 711. 169 Misc. 368. 

24 C.J. p 93 note 65. 

72. X.H.—Brackett v. Tillotson, «4 
X.H. 208. 

N.J.—De Lisle v. Reeves, 126 A. 35, 
96 N.J.Eq. 416, 1 N.J.Misc. 449. 
Pa.—In re Krewson’s Estate. 56 
Montg.Co. 87. 

21 C.J. p 93 note 66. 

73. N.Y.—Matter of Woodbury. 81 
N.Y.S. '503, 40 Misc. 143. 

Buis held Inapplloabls where rep¬ 
resentative did not know of provi- 
aion made by deceased.—Boyer v. 
Cole. 143 A. 489, 16 De*l.Ch. 445. 

74. Oonssut of all hairs rsqulrsd 

Where testator owned a cemetery 
lot, the purchase and erection of a 
mausoleum for the burial of the tes¬ 
tator and his second family to the 
sxclusion of the children of the first 
wife, without the consent of all the 
heirs, could not be made a charge 
against the estate.—In re Appell, 192 
N.Y.S. 136, 199 App.Div. 580. 
jgausblsuu far rsmovsd from dsos^ 
dsat’s gravs 

It is proper to deny an administra¬ 
tor's petition for leave to expend 
funds of the estate in the erection 
of a mausoleum in honor of dece¬ 
dent's family, on the family burial 


plot, far removed from decedent's 
grave.—Jaqua v. Gray. 91 N.E. 745. 
46 Ind.App. 24. 

75. Vowsr of sxsoutrlx 

Where will provided that all Just 
debts of testatrix be paid, vault of 
suitable proportions be built to con¬ 
tain bodies of herself and named 
relatives, and stocks and bonds be 
used for building vault, executrix 
had power and duty first to pay tes¬ 
tatrix' debts, sell stocks and bonds, 
and build vault, which in her Judg¬ 
ment was suitable.—Andrew's Ex’x 
V. Spruill, 112 S.W.2d 402. 271 Ky. 
516. 

76. Mass.—Frost v. Grlgaliunos, 170 
N.E. 384, 270 Mass. 455. 

N.J.—In re Holmes' Estate. 1 A.2d 
42. 

24 C.J. p 93 note 69. 

77. N.J,—Birkholm v. Wardwell, 7 
A. 569, 42 N.J.Eq. 337. 

AUowaaoe limited to oogt of gruve 
Administratrix should be sur¬ 
charged with expenditures for buri¬ 
al plot purchased in own name, less 
price of decedent's grave.—In re 
Hepner. 206 N.Y.S. 217, 123 Misc. 
758. 

78. N.Y.—Matter of Woodbury, 81 
N.Y.S. 503. 40 Misc. 143. 

78. Pa.—In re Meyer's Estate. 18 
Phila. 42, 4'3 Leg.Int. 108. 

24 C.J. p 93 note 71. 

80. N.J.—Cool y. Higgins. 23 N.J. 
Eq. 308. 

81. N.Y.—In re Maverick's Estate. 
119 N.Y.S. 914. 135 ‘ App.Div. 44, 
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affirmed 92 N.E. 1084, 198 N.Y. 
618—In re Cole's Will, 296 N.Y.S. 
512, 163 Misc. 102—In re Bur¬ 
roughs’ Estate, 278 N.Y.S. 997, 15'6 
Misc. 237—In re Myers' Estate. 
260 N.Y.S. 660. 140 Misc. 442. 

R.I.—Todd V. St. Mary’s Church, 
Portsmouth. 120 A. 677, 45 R.I. 
282. 

Where statute providee for deter. 
miuatlOB by probate court of the 

amount which may be paid for per¬ 
petual care of deceased’s burial lot. 
the court cannot dismiss a petition 
to pay a certain sum without fixing 
a reasonable amount which may be 
paid.—Hall v. Burgess. 100 A. 1013, 
40 R.I. 314. 

88. Authority conferred 

Will directing executors to expend 
not more than a certain sum for 
erection of family mausoleum au¬ 
thorized executors to pay sum for 
perpetual care and maintenance of 
mausoleum and burial plot.—In re 
Myers' Estate. 250 N.Y.S. 660. 140 
Misc. 442. 

83. Not authorised by statute 

A statute authorizing the personal 
representative to pay the burial ex¬ 
penses of decedent does not author¬ 
ize him to pay for the perpetual 
care of the burial lot.—Williams' 
Adm’r V. Vonderhaar's Ex’x, 89 S. 
W.2d 321, 262 Ky. 68. 

8^ Bxpenditure allowed 
No meritorious objection could be 
made to an expenditure for perpetu¬ 
al care of tomb of testator without 
heirs in the country, there being 
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d. Kboniac f«r Fually 

The eiitherltlee tfllfer ae te whether a peraonal repre- 
eentative le entitled to an allowance for moneya expend- 
ed for moumino apparel for deeedent'a family. 

It has been held that the executor or administra¬ 
tor is entitled to a moderate allowance for moneys 
which he has properly expended in obtaining suit¬ 
able mourning' apparel for the widow and children 
of decedent,®® even though the estate is insolvent,®® 
but in other cases this has been denied.®^ 

6. Amount of Expenditure 

In the abaonco of contrary teatamontary provlalen, 
an expenditure fer funeral expeniea, tombatone, and the 
like must be raaaonable In amount. 

In the absence of contrary testamentary provi¬ 


sion, an expenditure for funeral expenses, tcunb- 
stone, and Ae like must be reasonable in amount, 
taking into consideration the value of the estate 
left by decedent, his solvency or insolvency, and his 
station in life;®® and.if the personal representative 
is desirous of expending a greater sum than is rea¬ 
sonable in the particular case, he should first pro¬ 
cure the assent of those entitled to the assets of the 
estate.®® 

Effect of testamentary direction. As a general 
rule, the terms of the will arc controlling as to the 
amount which may be expended out of the assets of 
the estate for funeral expenses, tombstone, and the 
like, where the will itself contains directions to the 
executor in this respect.®® Thus a testamentary di- 


neither forced heirs nor creditors to 
be satisfied.—Succession of Williams, 
101 Sa 113, 156 lA 704. 

86. K.T.—In re Wachter's Estate, 
38 N.Y.S. 941. 16 Misc. 1'37. 1 Gibb. 
552. 

24 C.J. p 93 note 75. 

88L Pa.—Matter of Wood. 1 Ashm. 
814. 

87« N.H.—Griswold v. Chandler. 5 
N.H, 492. 

24 C.J. p 93 note 77. 
arot part of fwaeral cxpensec 
The cost of mourning apparel for 
the widow is not regarded as a part 
of the funeral expenses.—Macknet'e 
Bx*rs V. Macknet. 24 N.J.Eq. 277. 

88. Cal.—In re Bruggemeyer's Es¬ 
tate, 2 P.2d 534. 115 CaLApp. 525. 
Del.—Boyer v. Cole, 143 A. 489. 490, 
16 Del.Ch. 445. citing Corpus Juris. 
Ill.—Little y. Williams, 7 Ill.App. 
67. 

N.J.—In re Brueck's Estate, 198 A. 
61, 124 N.J.Eq. 62, affirming 194 
A. 60, 122 N.J.Eq. 329—De Lisle 

V. Reeves, 126 A. 35, 96 N.J.Eq. 
416, 1 N.J.Mlsc. 449. 

N.Y.—In re Turk’s Will, 221 N.T. 
S. 225, 128 Misc. 503, appeal dis¬ 
missed 226 N.T.S. Ill, 222 App. 
Div. 724. 

Ohio.—In re Throckmorton’s Estate, 
App., 86 N.E.2d 792. 

Pa—In re Colton's Estate, 88 Pa 
DLst. A Co. 123, 56 Montg.Co. 76 
—^In re Monroe's Estate. 16 Pa 
Dist. A Co. 6‘37. 

Tex.—Richardson v. McCloskey, Com. 
App., 276 S.W. 630, reversing. Civ. 
App., 261 S.W. 801. 

Wls.—In re Borchardt’e Will, 300 N. 

W. 461, 184 Wls. 561. 

24 CJ. p 93 note 78. 

Mnonstim of eonst 

What constitutes a reasonable 
amount in any particular case is 
a nuttier resting largely within the 
discretion pf the court 
Misa—^Ridgeway v. Jones, 87 So. 461, 
185; Mlsa 22. 


Wls.—In re Poole's Will, 293 N.W. 
918, 285 Wia 625. 

MLatiys lanportsayeo of yarloas fao- 
tors 

In determining what is a reason¬ 
able amount for funeral expenses, 
the sum actually expended presents 
a minimum of importance, the more 
Important consideration being the 
sise of decedent's estate.—^In re Ca- 
va’s EsUte, 21 N.T.S.2d 998, 174 
Misc. 760. 

Oustoms of various groups of in¬ 
dividuals respecting the nature of 
funeral ceremonies cannot override 
the express provisions of law, con¬ 
tained In the Surrogate's Court Act, 
that no expenditure in excess of an 
amount which is reasonable in view 
of all the pertinent circumstances 
of a given situation Is permissible. 
—^In re Cava's Estate, supra. 

Expenditures hold roasouabio 

(1) In general. 

Colo.—In re Cheney's Estate, 55 P. 

2d 729, 108 Colo. 519. 

N.T.—In re Cava's Estate, 21 N.T.S, 
2d 999, 174 Misc. 750—In re Schnir- 
man’s Estate. 4 N.Y.S.2d 800, 167 
Misc. 809—^In re Kingston's Es¬ 
tate, 182 N.Y.S. 528. 

Pa.—In re Eckels* Estate, 56 Montg. 

Co. 120, 88 Plttsh.Leg.J. 521. 

24 CJ. p 93 notes 78 it}, [g]. 

(2) Expenditure for tombstone or 
monument. 

Aria—In re Nolan's Estate, 108 P. 

2d 391, 56 Aria 366. 

Del.—Boyer v. Cole, 148 A. 489, 16 
Del.Ch. 445. 

I (3) Expenditure for perpetual care 
! of mausoleum and burial plot. 

La.—Succession of Williams, 101 So, 
118, 166 La. 704. 

N.Y.—In re Myers' Estate. 250 N.Y. 

S. 660, 140 Misc. 442. 

Bxpsndituxss held sxesssivs 
(1) In generaL 

N.Y.—^In re Cava's Estate, 21 N.Y.S. 

2d 999, 174 Misc. 750. 

Ohio.—^In ra Throckmorton's Estate, 
App., 86 N.E.2d 792. 
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S.C.—Carolina Life Ins. Co. v. Arrow- 
smith, 176 S.E. 728, 174 S.C 161. 

24 C.J. p 93 note 78 [h]. 

(2) Expenditure for tombstone or 
monument. 

Ky.—^Fitzpatrick’s Adm'r v. Fitzpat¬ 
rick. 155 S.W.2d 463. 288 Ky. 53. 
N.Y.—In re Ryshpan’s Estate, 7 N.Y. 

S.2d 711, 169 Misc. 868. 

Wls.—In re Poole’s Will, 293 N.W. 
918, 236 Wis. 626. 

(3) Expenditure for burial lot.— 
In re Weinberg’s Estate, 296 N.Y.S. 
7. 162 Misc. 867. 

(4) Expenditure for casket.—Pink- 
ham V. Central Farmers’ Trust Co., 
159 So. 289, 118 Fla. 263. 

Alloeation of anioust flxsd as sea¬ 
sonable 

When the court has fixed the rea¬ 
sonable amount which may be al¬ 
lowed for funeral expenses, the sum 
thus determined is to be allocated to 
the various items of funeral expense 
In the order of their absolute ne¬ 
cessity.—In re Ryshpan's Estate, 7 
N.Y.S.2d 711, 169 Misc. 368—In re 
Van Valkenburgh’s Will, 298 N.Y.S. 
819, 164 Misc. 296. 

89. N.H.—Lund v. Lund, 41 N.H. 866. 

9a La.—Succession of Williams, 101 
So. 113, 156 La. 704. 

Dlsoretlou of«^sxsotttor 

(1) Where testator sets apart a 
specified sum for a suitable monu¬ 
ment to his memory, he gives to the 
executors discretion In the selection 
of the monument, its form and style, 
with reference to the amount set 
apart for the purpose. 

Cal.—Fancher v. Fancher, 108 P. 206. 
156 Cal. 18. 23 L.R.A..N.S., 944, 19 
Ann.Cas. 1157. 

Pa.—Bainbridge’s Appeal, 97 Pa. 482. 

<2) The court cannot rewrite a 
will to eliminate executor's discre¬ 
tionary power respecting amount of 
funds to be used to pay for perpetual 
care of cemetery plot.—In re Qa- 
vey*s Estate, 268 N.Y.S. 784, 147 Misc. 
882, 
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reetion authorizing the executor to expend not more 
than a fixed sum has the effect of prohibiting the 
expenditure of a greater sum.*!- Such a direction, 
however, does not require the executor to expend 
the entire sum mentioned and, of course, it does 
not license him to extravagantly disburse or waste 
such sum.** 

§ 231. Payment of Decedent’s Debts 

Qttn«rally a personal representative la entitled to 
credit for debts of the decedent which he hae paid. 

An executor or administrator is of course entitled 
to credit for debts of decedent which he has paid,^^ 
or for the amount paid out in settling a bona fide 
claim against the estate, whereby a saving has been 
effected,but he cannot be allowed for an illegal 
claim which he paid to avoid family disgrace;®® 


§ 232 

and where the assets are insufficient to pay all the 
demands of one class, and such demands must, un¬ 
der the statute, be paid proportionately, a represen¬ 
tative who pays on any one claim more than its just 
proportion, without an order of court, must make 
good to the estate the excessive payment.®^ 

§ 232. Procuring Bond 

The right of a personal ropresentativo to charge the 
estate with expenses Incurred by him In procuring a bond 
depends on the nature of the bond, the facts In the par¬ 
ticular case, and the governing statutes, If any. 

In some states the statutes allow the expense of 
procuring a bond for the representative to be 
charged against the estate,®® to the extent that the 
expense is reasonable and necessary,®® and is not 
necessitated by the fault of the representative but 


Beaaoaable amouat anthorlied 
Will construed to authorize execu¬ 
tor to spend a reasonable amount, 
rather than the entire residuary es¬ 
tate. for funeral expenses and the 
erection of a vault or monument.— 
American Security & Trust Co. v. 
Unknown Heirs at Law and Next of 
Kin of Mary Ann Spencer. 8? F.2d 466. 
C5 APP.D.C. 200. 

gi. N.Y.—In re Burroughs* Estate, 
278 N.Y.S. 997, 156 Misc. 237—In re 
Churchill's Estate, 223 N.Y.S. 846, 
130 Misc. 36. 

24 C.J. p 94 note 81. 

ga. N.J.—Canfield v. Canfield, 60 A. 

471. 62 N.J.Eq. 678. 

24 C.J. p 94 note 82. 

DlsoretlOB of eseoutor 

Where the testator sets apart a 
specified sum for a suitable monu¬ 
ment, the full amount of the fund, or 
such part as the executor deems fit, 
may be expended in the erection of a 
monument.—Fancher v. Fancher, 103 
P. 206. 156 Cal. 13. 23 L.R.A.,N.S.. 944, 
19 Ann.Cas. 1157. 

93. Pnroluuie of moauucBt 
Executrices who were authorized 

by will to expend a certain sum for 
a monument could not expend a sum 
that was not commensurate with val¬ 
ue of monument purchased.—In re 
Gallagher. 196 A. 430, 123 N.J.Eq. 384. 

94. Cal.—In re Doud's Estate, 284 
P. 705. 103 Cal.App. 414. 

Iowa.—Elliott V. Des Moines Nat. 

Bank. 228 N.W. 274, 209 Iowa 1258. 
Ky.—Ward v. Wright, 246 S.W. 123, 
197 Ky. 148. 

24 C.J. p 95 note 91. 

Allowance and payment of claims 
generally see Infra H 867-481. 
Advances by representative to pay 
claims see infra I 468. 

Debt owed to zapressatativs 

Under Surrogate's Court Act i 212, 
payment by administratrix of debt 
owed by decedent to her. without 
having it proved to. and allowed by, 

8SG.J.S.-78 


surrogate, is improper, but payment 
may be ratified If court is satisfied 
that Justice requires ratification.—In 
re Hepner. 206 N.Y.S. 217, 123 Misc. 
758. 

Guaranty 

Executors of deceased stockhold¬ 
er's estate are entitled to credit on 
accounting for moneys advanced to 
corporation by executor to extent of 
portion applied to reduction of corpo¬ 
ration's indebtedness guaranteed by 
executor and deceased.—In re Wit- 
kind's Estate, 4 N.Y.S.2d 933. 167 
Misc. 885. 

95. N.Y.—Matter of Wagner, 42 N.Y. 
S. 797, 40 Misc. 490. 

96. Tenn.—Jones v. Ward, 10 Yerg. 
160. 

% 

97. Mo,—Springfield Grocer Co. v. 
Walton, 69 S.W. 477. 95 Mo.App. 
626. 

Insolvent estates generally see infra 
99 667-687. 

96. Alaska.—In re Perovlch's Estate, 
7 Alaska 312. 

Ark,—Miller v. Oil City Iron Works. 

45 S.W.2d 36, 184 Ark. 900. 

Ky.—Greenway v. Irvine's Ex'r. 28 S. 

W.2d 760. 234 Ky. 597. 

Mont.—In re Springer's Estate. 255 
P. 1058, 79 Mont. 256. 

Ohio.—St. Paul Mercury Indemnity 
Co. of St Paul V. Stockum, App., 
36 N.E.2d 487. 

S.C.—Carolina Life Ins. Co. v. Arrow- 
smith, 176 S.E. 728, 174 S.C. 161. 

24 C.J. p 112 notes 88. 90. 

Statute not vetroaottve 
Cal.—In re Richmond. 99 P. 654, 9 
Cal.App. 402. 

Ky.—Eaker v. Husbands, 92 S.W.2d 
48. 263 Ky. 282. 

Mo.—In re Buck's Estate. App., 220 
S.W. 714. 

Tex.—Jackson v. Fielder, Civ.App., 7 
8.W.2d 170, aflirmed, Com.App.. 16 
8.W.2d 657. 


That administrator Is an agent of 
the snrety company Issuing the bond 
does not preclude him from receiving 
credit for premiums paid thereon.— 
In re Atkinson. 232 N.W. 640, 210 
Iowa 1245. 

Administrator as both obligor and 
obligee 

Chancery court's allowance of 
amount of premium on bond in tem¬ 
porary administrator's final account 
was proper, notwithstanding that 
bond was executed by temporary ad¬ 
ministrator to himself as ancillary 
administrator of estate in another 
state, where bond was executed by 
chancery court’s direction.—King v. 
Wade. 166 So. 327, 175 Miss. 72. 
Appointment set aside 

On settlement of final account of 
administratrix after reversal of de¬ 
cree of appointment and appointment 
of new administratrix, administratrix 
filing account was entitled to credit 
for yearly premium paid on her bond 
as administratrix.—Succession of 
Marcour, La.App., 173 So. 587. 

99. U.S.—Ross V. Beacham, D.C.S.C., 

33 F.Supp. 3. 

Bond In excessive amount 

Where for several years an exec¬ 
utor has been carrying a bond many 
times greater than the total estate 
remaining unadministered, his allow¬ 
ance for premiums should be reduced 
to the price of a reasonable bond for 
the sums held by him.—In re Mac- 
ky's Estate, 213 P. 131, 73 Colo. 1. 

1. Daisy in closing estate 

(1) Where the settlement of the es¬ 
tate is unduly delayed because of the 
fault of the representative, he is not 
entitled to credit in his accounts for 
extra premiums paid on his bond as 
a result of such delay. 

N.Y.— In re Phillips' Estate. 268 N.Y. 

S. 638, 143 Misc. 824. 

Pa.—In re Van Kirk's Estate, 29 Pa* 

Dist. A Co. 427. 


1233 



BXECVTORS AND ADMiNmTSATORS 


88 C.J.S. 


§232 

in the absence of such a statute it is well settled, as 
a general rule, that the amount paid by the personal 
representative to a guaranty or indemnity company 
or to individual bondsmen, in order to procure sure¬ 
ties on his official bond is not chargeable against the 
estate, in addition to his usual recompense.^ The 
representative is, however, properly allowed the ex¬ 
pense of a bond given to supersede a judgment ren¬ 
dered against the estate,^ or a special bond which 
is necessary in order to collect assets,^ and it has 
been held that where, at the instance of legatees, an 
executrix was ordered by the court to give a bond 
on pain of discharge, she should be allowed the ex¬ 
pense thereof, since, if she had failed to furnish the 
bond and had been discharged, the substituted ad¬ 
ministrator would have been obliged to furnish one 
incurring in all probability the same expense.^ 

Revenue stamp for bond. An allowance of the 
amount expended in procuring a revenue stamp for 
the bond ha^ been both granted^ and refused.^ 

§ 233. Repairs and Improvements 

a. Personal property 

b. Real property 


a. Personal Property 

A personal representative may properly be credited 
with amounts neceasarily expended for repairs of per¬ 
sonal property whMe It was In his custody. 

An executor or administrator may properly be 
credited with amounts necessarily expended for re¬ 
pairs of personal property while it was in his cus¬ 
tody.* 

b. Beal Property 

Ordinarily a personal representative Is not author¬ 
ized to repair or improve the realty of hie decedent un- 
leae empowered to do ao by the will or by statute or 
unless he la duly Invested with the control or manaoe- 
ment of auch property. 

Since a personal representative is not ordinarily 
entitled to the immediate possession and control of 
his decedent’s realty, as is indicated § 257 infra, 
he is not authorized, as a rule, to make repairs* 
or improvements^® thereon and subject the estate or 
those beneficially interested to such expenditures. 
The power to make necessary repairs or improve¬ 
ments, however, may be conferred on the repre¬ 
sentative by the wilU^ or by statute and where 
he is duly invested with the control or management 


(2) But where the delay la not due 
to any willful or fraudulent acts of 
the representative, he is entitled to 
credit for the additional expenses in¬ 
curred in maintaining his bond.—In 
re Paulson's Estate, 266 N.W. 663, 221 
Iowa 706. 

SL Ky.—Greenway v. Irvine's Bx'r, 
28 S.W.2d 760, 234 Ky. 697. 

Mo.—In re Buck's Estate, App., 220 
S.W. 714. 

24 C.J. p 112 note 89. 

3. Ky.—^Hays v. Johnson, 99 S.W. 
882, 30 Ky.Ii. 614. 

4k Miss.—Davis v. Blumenberg, 66 
So. 603, 107 Miss. 432. 

5. N.J.—In re Walsh, 74 A. 563, 80 
N.J.Ea. 565. 

e. Md.—Edelen v. Edelen, 11 Md. 
416. 

7. Mont.—In re Ford. 74 P. 736, 29 
Mont. 283. 

a Ala.—Pearson v. Barrington, 32 
Ala. 227—Pinckard v. Pinckard, 24 
Alfu 260. 

a Ga.—^Bvans v. Dickey, 177 S.E. 87, 
88, 60 Ga.App. 127, citing Oorpiui 
Jhurlz. 

Ky.—Spalding v. Spalding's Adm'r, 
68 S.W.2d 356, 248 Ky. 269—Taylor 
V, Roulstone, 60 S.W. 867, 22 Ky. 
li. 1616, rehearing denied 61 S.W. 
354. 

Pa.—In re Catanach's Estate, 117 A. 
178, 278 Pa. 368. 

24 C.J. P 96 note 97, p 148 note 29. 
Duty of representative to make ro- 
pairs see infra i 260. 


Unties of administration do not 
necessarily authorize repairing of 
real estate by the representative.— 
Boyle V. Nolan. 8 A.2d 368, 123 N.J. 
Law 366. 

la Ga.—Evans v. Dickey, 177 S.E. 
87. 88. 50 Ga.App. 127, citing Oor- 
pns Juris. 

Ky.—Spalding v. Spalding's Adm'r, 
58 S.W.2d 356, 248 Ky. 259. 

N.T.—In re Rosenberg's Will, 2 N.Y. 

S.2d 300, 166 Misc. 92. 

Pa.—In re Catanach's Estate, 117 A. 
178, 273 Pa. 368—In re McCalla's^ 
Estate, 33 Pa.Dlst. 8b Co. 643. 

24 C.J. p 95 note 97, p 143 note 29. 
Duty of representative to make im¬ 
provements see infra 8 260. 

Uaauthorissd iavsstmsBt 

In absence of specific or Implied 
authorization by will, executor may 
not Invest personal estate in realty, 
and construction of building is con¬ 
sidered as investment in realty.—In 
re Schummers' Will, 206 N.T.S. 113, 
210 App.Div. 296, affirmed In re 
Schummer's Estate, 154 N.E. 600, 243 
N.Y. 648. 

■zsoutor held without authority to 
use liquid assets of estate for im¬ 
proving real property comprising re¬ 
mainder thereof, without first erect¬ 
ing trust under will giving general 
legacy in trust.—^In re Jacobs’ Will, 
277 N.Y.S. 131, 164 Mlsc. 862. 
Xdability of represeutatiTS 
Where administrator without au¬ 
thority used funds of estate to erect 
a storehouse which was subsequently 
burned, in charging him- with the 
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amount of the funds thus diverted, 
with interest, he should be credited 
with rents collected by distributees 
before the fire.—Young v. Bowen, 108 
S.E. 866, 131 Va. 401. 

V 

11. Ga.—^Hattaway v. Hodgson Cot¬ 
ton Co., 149 S.E. 668. 169 Ga. 9— 
Evans v. Dickey, 177 S.E. 87, 88, 
50 Ga.App. 127, citing Corpus Ju¬ 
ris. 

N.Y.—In re Lewis, 254 N.Y.S. 703, 142 
Misc. 392. 

Tex.—Kemper v. Geo. W. Owens Lum¬ 
ber & Loan Co., Civ.App., 12 S.W. 
2d 659, error refused. 

24 C.J. p 96 note 2, p 143 note 30. 

Bseroiss of power blading on Isga- 

tsss 

Provision of will authorizing exe¬ 
cutrix to mortgage property to make 
repairs in case buildings were in¬ 
jured by fire authorized executrix to 
make contract, for repairs necessi¬ 
tated by fire, binding on interest of 
legatees, although one of legatees 
was minor.—Kreutz v. Dublin Sash 
& Door Co., 184 S.E. 908, 63 Ga.App. 
50. 

Porfeabls brooder houses purdhased 
for executor's personal use cannot be 
deemed "improvements," within 
meaning of will authorizing expendi¬ 
tures for improvements.—In re Mur¬ 
phy’s Estate, 228 N.W. 668, 209 Iowa 
679. 

IS. Ga.—^Evans v. Dickey, 177 S.E. 
87, 88, 60 Ga.App. 127, citing Cor¬ 
pus Juris. 

24 C.J. p 148 note 81. 
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of the realty, he may be allowed credit for what he 
has expended in good faith in necessary repairs^^ 
and improvements,although expenditures and out¬ 
lays in improvements are less favored,. especially 
where the corresponding enhancement in value 
seems remote and uncertain, or the personal prop¬ 
erty is sacrificed for the benefit of the realty.^5 

Even though the representative may not be au¬ 
thorized to make repairs or improvements on realty, 
yet he may be allowed credit in his account for such 
expenditures where justice requires an allowance 
and no injustice results therefrom.^® Thus where 
the representative is charged with rents collected 
from the realty, he is entitled to credit out of the 
rents for reasonable expenditures made by him in 
good faith for necessary repairs^^ or improve- 

mcnts.18 

An executor has been held authorized to make 
reasonable repairs and improvements on leasehold 
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property occupied by the legatees or parties in in¬ 
terest jointly, where the lease contained a covenant 
of renewal, and to pay the value of improvements 
and it has been held .that an administrator who is 
also a tenant in common as a distributee will be al¬ 
lowed credit not for the cost of improvements put 
by him on the land, but for the value of such im¬ 
provements to the prcmises.20 

Previous sanction of court. While it is the better 
practice for a personal representative to procure the 
permission of the court before proceeding to make 
a necessary repair or improvement, especially if it 
is of any considerable magnitude ,21 yet this is not 
indispensable to the allowance of the expenditures 
if they are otherwise proper .22 Until judicial ap¬ 
proval is obtained, however, such expenditures can¬ 
not be regarded as estate expcnditures,23 and if the 
representative chooses to make them without first 


Power to make repaln exteade only 
to such repaire as are necessary to 
keep the property In good condition, 
and does not authorize the making of 
improvements.—Rice v. Conwlll, 80 S. 
W. 393. 35 Tex.Clv.App. 341—24 C.J. 
p 144 note 33. 

Pendiaff delivery of dower properties 

Administrators were entitled to 
reimlmrsed for expenditures for tax¬ 
es. Insurance, and necessary Improve¬ 
ments and repairs on the dower prop¬ 
erties, between assiRnment of dower 
and the date the dower properties 
were actually delivered to the wife, 
where such amounts were expended 
pending: an appeal from the decree of 
the assif?nment of dower,—Less v. 
Less. 227 S.W. 763, 147 Ark. 432. 

13. Ala.—Miller v. Phillips, 178 So. 
531, 235 Ala. 298. 

Cal.—In re Fulmer’s Estate. 266 P. 

920. 203 Cal. 693, 58 A.L.R. 430. 
Iowa.—In re Clark’s Estate, 212 N.W. 
481, 203 Iowa 224. 

La.—Succession of Rhodes, 114 So. 
107, 164 La. 488. 

N.Y.—In re Collins’ Estate, 286 N. 

Y.S. 506, 158 Misc. 798. 

Utah.—In re Hansen’s Estate, 184 P. 

197. 65 Utah 23. 

24 C.J. P 96 note 98. 

’’Until an administrator is direct¬ 
ed by the county court to deliver 
possession of real estate to the heirs, 
he is entitled to credit in his final 
accounting for expenditures for re¬ 
pairs and maintenance of real es¬ 
tate."—In re Wagner’s Estate, 62 P. 
2d 1186, 1188, 178 Okl. 384. 

Whan araotion of naw hnildlag ooa- 
aldarad as repair 

Cal.—In re Freud’s Estate, 63 P. 
1080, 131 Cal. 667, 82 Am.S.R. 407— 
In re Clos. 42 P. 971, 110 Cal. 494. 

Whara rapraaantativa haa paraoa. 
ally raeaivad hanaftta from the con¬ 


trol .and possession of the realty com¬ 
mensurate with the amounts expend¬ 
ed, he is not entitled to credit there¬ 
for.—In re Graff. 82 N.W. 248, 123 
Mich. 456—24 C.J. p 96 note 99. 

14. Ky.—King v. Kitchen’s Ex’rs. 
118 S.W.2d 144, 274 Ky. 157. 

Partionlar improvamants haid anthor- 
isad 

(1) Installation of heating plant 
and electrical fixtures.—In re Baech- 
ler’s Will, 202 N.Y.S. 485, 121 Misc. 
691, affirmed In re Baechler’s Estate, 
213 N.Y.S. 769, 216 App.Div. 797. 

(2) The sinking of an artesian 
well.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

Paymaat oat of iasnra&ca moaay 
Payments by administrator for 
construction of new house with in¬ 
surance money received when old 
house was destroyed by fire were 
properly approved.—In re Madda- 
lena’s Estate. 108 P.2d 17, 42 Cal.App. 
2d 13. 

15. N.13.—Hoffman v. Ness, 300 N. 
W. 428. 

24 C.J. p 96 note 1. 

Oiroamstaaoas in aaoh particolar 
oasa govara in determining whether 
or not an allowance should be made 
for improvements.—In re Hansen’s 
Estate, 184 P. 197, 66 Utah 28. 

16. N.Y.—Matter of Rolph, 9 N.Y.S. 
293, 2 Conn.Surr. 191. 

24 C.J. p 96 note 97 [d]. 

Paymaat hald propar 

(1) Executor's payment of repairs 
was held proper, where life tenant 
was unable to pay charges to main¬ 
tain realty and the only persons ben¬ 
eficially interested in the estate were 
also the remaindermen.—In re Wil¬ 
liams’ Estate. 232 N.Y.a 521, 133 
I Misc. 322. 


(2) Payment by executor to pur¬ 
chaser of house belonging to estate 
for repairs made on house prior to 
purchase was proper, although not 
expressly authorized in will, where 
both executor and purchaser were 
joint owners, along with other lega¬ 
tees in possession, and there was no 
contention that repairs were not 
made or that cost was excessive.— 
Russell v. Hogan, 140 S.W.2d 616. 
282 Ky. 764. 

1% Ky.—Spalding v. Spalding’s 
Adm’r, 58 S.W.2d 366, 248 Ky. 259 
—Taylor v. Houlstone, 60 S.W. 867, 
22 Ky.L. 1515, rehearing denied 61 
S.W. 351. 

Ohio.—Matter of Turpin, Ohio Prob. 
124. 

18. La.—Henderson’s Succession, 24 
La.Ann. 435. 

19. N.Y.—Ames v. Downing, 1 
Bradf.Surr. 321. 

SOu S.C.—Lewis v. Price. 24 S.C.Eq. 
172. 

Tex.—Kemper v. Geo. W. Owens Lum¬ 
ber & Loan Co., Civ.App., 12 S.W. 
2d 659. 661, error refused, citing 

Corpus Juris. 

81. N.D.—Hoffman v. Ness, 300 N. 
W. 428. 

Utah.—In re Hansen’s Estate, 184 P. 
197, 65 Utah 23. 

88. Cal.—In re Fulmer’s Estate, 265 
P. 920, 203 Cal. 693, 58 A.L.R. 430— 
In re Maddalena's Estate, 108 P.2d 
17, 42 Cal.App.2d 12. 

N.D.—Hoffman v. Ness. 300 N.W. 428. 
Okl.—In re Wagner’s Elstate, 62 P.2d 
1186, 178 Okl. 384. 

S.C.—Palmer v. Miller, 15 S.C.Eq. 

62, 34 Am.D. 602. 

24 C.J. P 96 note 98 [b]. 

83. N.Y.—In re Schummers* Will. 
206 N.Y.S. 113, 210 App.Div. 296. 
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obtaining permission of court, he assumes the bur¬ 
den clearly to prove that they were necessary and 
were made in good faith for the benefit of the es- 
tatc24 

Realty of third persons. In the absence of a con¬ 
tract on decedent’s part to make such repairs or im¬ 
provements, a personal representative is not entitled 
to credit for expenses incurred in repairing or im¬ 
proving realty belonging to third persons.^^ 

Where decedent made contracts in his lifetime 
for repairs or improvements, the personal represen¬ 
tative is entitled to credit for payments made there- 
on.2® 

The concurrence of persons beneficially interested 


83 C.J.S. 

in the estate may justify expenditures for improve¬ 
ments.*^ 

§ 234. Services 

A parsonsl rapresantstlvt shoulcl ba allowad eradit far 
raaaonabla amounts paid for tha aarvleas of third parsons 
amployad by him to assist in performing his dutlaa whara 
tha amploymant Is raasonably nacassary and for tha 
banafit of the astata. 

An executor or administrator should be allowed 
credit in his account for amounts paid for the serv¬ 
ices of agents, clerks, assistants, bookkeepers, and 
other persons employed by him to assist him in the 
performance of his duties, where the employment 
of such persons is reasonably necessary and the em¬ 
ployment is bona fide for the benefit of the estate ;** 
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affirmed In ra Schummer'a Estate. 
164 N.E. 600, 243 N.T. 648. 

94. Utah.—^In ra Hansen's Estate. 
184 P. 197. 66 Utah 23. 

8S. N.T.—In re Bush's Estate, 277 
N.T.S. 326. 243 App.Dlv. 322. 

&$• N.T.—^In re Schlossman's Adm'x. 

242 N.T.S. 417, 136 Misc. 893. 
Performance of decedent's obligations 
generally see supra 8 189. 
m Panssylvaala 

(1) The text rule has been fol¬ 
lowed.—^Burton's Estate. 16 Pa.Co. 
246. 

(2) But it has also been held that 
an executor will be surcharged with 
improvements made on his decedent's 
property after her death, even 
though ordered by decedent during 
her lifetime, for, assuming that there 
was a contract to do the work, it was 
the executor's duty to cancel it.—In 
re McCalla's Estate. 33 Pa-Dist. & Co. 
643. 

97. Pa.—In re Catanach's Estate. 117 
A. 178, 273 Pa. 368. 

24 C.J. p 96 note 6, p 143 note 29 

[b]. 

98. Cal.—Moss v. Boyle, 112 P.2d 
667. 44 Cal.App.2d 410—Riedy v. 
Bldwell, 233 P. 996, 70 Cal.App. 662. 

111.—In re Thurber's Estate, 142 N.E. 
493. 311 Ill. 211. 

Mich.—Morris v. Morris, 177 N.W. 
266. 210 Mich. 86. 

Mo.—Shelton v. McHaney. 119 S.W. 
2d 961, 966, 348 Mo. 119. citing 
Oospns Juris. 

N.J.—In re Pettigrew's Estate. 171 A. 
162. 116 N.J.Eq. 401, affirmed 174 
A. 478. 116 N.J.Eq. 666—In re Fos¬ 
ter’s Estate. 176 A. 166, 13 N.J. 
Misc. 86. 

N.C.—^Parsons v. Leak, 167 S.E. 868, 
204 N.C. 86. 

OkL—Wise V. Cutchall, 41 P.2d 864, 
867, 171 Okl. 60, citing Oospu Ju¬ 
ris. 

24 C.J. p 96 note 10. 

Personal liability of representative 
see supra i 199. 


Services as obligations of estate see 
infra S 386. 

Services of attorney see supra 88 223- 
228. 

Teat on the question of compensat¬ 
ing agent out of estate is, was it 
necessary or was it to the best inter¬ 
est of the estate? If It was, expens¬ 
es thus Incurred are allowed; if not, 
they will be disallowed.—In re Fos¬ 
ter's Estate. 176 A. 156. 13 N.J.Misc. 
36—24 C.J. p 96 note 10 [a], 
Dlsoretioa of oourt 
Whether the employment of third 
persons by a representative is rea¬ 
sonably necessary is a matter rest¬ 
ing largely within the discretion of 
the court.—In re Lampman’s Estate, 
100 P.2d 488, 16 Cal.2d 212, super¬ 
seding, App., 92 P.2d 495—In re 
Boggs' Estate, CaLApp., 90 P.2d 814— 
24 C.J. p 96 note 10 Ij]. 

Aooountaats 

(1) In a proper case, a representa¬ 
tive should be allowed credit for 
amounts paid to accountants for serv¬ 
ices rendered him. 

Ala.—Birmingham Trust ft Savings 
Co. v. Hightower, 169 So. 878, 233 
Ala. 39. 

N.T.—In re Epstein's Estate, 27 N.T. 

S.2d 872, 176 Misc. 494. 

24 C.J. p 96 note 10 [g]. 

(2) But he is not chargeable for 
the costs of accountants employed 
by the heirs for their own benefit.— 
In re Evans' Estate, 282 N.W. 72. 212 
Iowa 1. 

Appralssni 

(1) The estate may be charged for 
the services of expert appraisers 
where their services are reasonably 
necessary. 

N.T.—In re Bush's Estate, 277 N.T. 

S. 826, 248 App.Div. 322. 

Pa.—In re Matter's Estate, 49 Dauph. 
Co. 437.. 

(2) But the cost of an unnecessary 
appraisement is not chargeable 
against the estate. 

Ky.—ester's Ex'r v. Ohlrnan^ 219 8- 
W. 187, 187 Ky. 841. 
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N.T.—In re Frank’s Estate, 284 N.T. 

8. 736, 167 Misc. 746. 

Brokers 

<1) Broker's commissions for ne¬ 
gotiating sales of property of the 
estate are usually allowed where 
such expenditures are reasonably 
necessary and are made in good faith. 
Cal.—In re Shaw's Estate, 260 P. 361, 

86 CaLApp. 618. 

N.J.—In re Foster's Estate, 176 A. 

166, 13 N.J.Misc. 36. 

Or.—In re Stewart's Estate, 28 P.2d 

642, 146 Or. 460, 91 A.L.R. 818. 
S.C.—Smith v. Peeples, 181 S.E. 663, 

177 S.C. 479. 

Tex.—Jarvis v. Drew, Clv.App., 216 

S.W. 970, error refused. 

24 C.J. p 96 note 10 [e]. 

(2) Credit may be allowed for a 
broker’s commission even though 
a son of the representative is in¬ 
terested in the company acting as 
broker and receives a portion of the 
commission paid.—Taylor v. Taylor, 
4 S.W.2d 752. 223 Ky. 799. 

(3) Credit for a commission se¬ 
cretly paid to a bank of which the 
representative was president has been 
disallowed.—Fitchard v. Hirschberg's 
Estate, 272 P. 906. 128 Or. 317, rehear¬ 
ing denied 274 P. 506, 128 Or. 817. 

(4) That an executor's promise to 
pay commissions is oral, and hence 
unenforceable, does not preclude him 
from receiving credit for the com¬ 
mission paid by him in honoring his 
oral promise,—^Appeal of Schlosser, 
182 A. 686, 119 N.J.Eq. 488, affirming 
181 A. 640. 119 N.J.Eq. 201. 

(6) A firm employed by the rep¬ 
resentative to collect rentals on the 
property of the estate is not disqual¬ 
ified from acting as agent In the sale 
of the property.—Farley v. Davis, 
Wash.. 116 P.2d 268. 

Bsatai oolieetoni 

(1) When reasonably necessary a 
representative may employ an agent 
to collect rents, and reasonable ex- 
yenses so incurred for the benefit of 
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but the estate cannot be charged for services which 
are not beneficial to,^^ or are not connected with the 
business of,^^ the estate, or which are necessitated 
by the improper acts of the representative,or 
which should have been performed by the represen¬ 
tative himself and for which his general recompense 
ought to be ample remuneration, and which he pro¬ 
cured to be performed by others for his own benefit 
or convenience nor can the estate be charged 
for amounts not paid specifically for services to the 
estate.®® 

Amount of aUozvance, In order to entitle an ex¬ 
ecutor or administrator to credit for an amount paid 


s 235 

for services rendered by others, the amount must be 
reasonable and such as is usually or customarily 
paid for such services.®^ 

§ 235. Tazea and Aasesainents 

A ptrsonal representative le entitled to credit for 
taxea properly paid by him In the exerolae of hla olflolal 
dutlea. 

As it is the duty of a personal representative to 
preserve the property of the estate by paying taxes 
chargeable against the estate,®® he is entitled to 
credit in his account for taxes and assessments prop¬ 
erly paid by him in the exercise of his official du¬ 
ties,®® and thismotwithstanding the fact that there 


the estate are proper charges against 
It. 

Or.—In re Stewart's Estate. 28 P.2d 
642. 145 Or. 460. 61 A.L.R. 818. 
Wash.—Parley v. Davis. 116 P.2d 263. 
24 C.J. p 96 note 10 [f]. 

(2) Where, however, the circum¬ 
stances do not warrant the employ¬ 
ment of such an agent, the estate 
cannot be charged for the services 
rendered by him.—In re Rodgers' Es¬ 
tate. 264 N.T.S. 624, 147 Misc. 344. 
S9. Mich.—Becht v. Miller. 273 N. 

W. 294. 279 Mich. 629. 

X.T.—In re Walsh's Ex'rs. 214 N.Y.S. 
167. 126 Misc. 479. 

30. Ssrvloea ooaiitcted with realty 

Where a personal repre-sentative 

is not authorised to deal with dece¬ 
dent's realty, he is not entitled to 
credit for amounts expended for Jan¬ 
itor services in connection with such 
realty.—In re Paradis' Estate, 186 
A. 672. 134 Me. 333. 

31. Pailure to keep proper records 
The estate cannot be charged for 

the services of an expert account¬ 
ant necessitated by the administra¬ 
tor's failure to keep proper records. 
Ky.—Maynard v. Maynard's Adm'r, 
64 S.W.2d 567, 251 Ky. 246. 91 A.L. 
R. 697. 

Wls.—In re Roebken's Will. 283 N.W. 
815. 230 Wis. 215. 

32. N.Y.—In re Epstein's Estate, 27 
N.Y.S.2d 872. 176 Misc. 494—In re 
Guenard's Estate. 266 N.Y.S. 770, 
149 Misc. 182—In re Rodgers' Es¬ 
tate. 264 N.Y.S. 624. 147 Misc. 344 
—In re Brodbeck's Estate, 206 N.Y. 
8. 142, 123 Misc. 743. 

24 C.J. p 97 note 11, p 109 note 41. 
Will flxlBg executor’s oonixaiseloa 
Where the executor, an experienced 
real estate broker, was ^ven by 
the terms of the will a fixed com¬ 
mission for selling the real estate, he 
cannot charge the funds of the estate 
with a commission which another 
broker recover,ed from him for mak¬ 
ing the sale, because the executor 
had, negligently failed to inform the 
other broker that he had already be- 
3un dealings with the purchaser, and 


was not authorized to pay the com¬ 
mission.—Mooers v. Shoemaker, 279 
P. 1008, 61 APP.D.C. 370. 

33. Stenographer’s salary 

An executor is not entitled to cred¬ 
it for proportionate part of stenog¬ 
rapher's salary for stenographic work 
for estate, where stenographer was 
not paid specifically for services to 
estate but received regular salary 
for doing general stenographic work 
for executor.—In re Shelton's Estate, 
93 S.W.2d 684, 338 Mo. 1000. 

34. N.Y. -In re McKee's Estate. 265 
N.Y.S. 47, 147 Misc. 889. 

Okl.—Wise V. Cutchall, 41 P.2d 864, 
171 Okl. 60. 

24 C.J. p 97 note 12. 

Olscretloa of court 

What is a reasonable amount in 
any particular case is a matter rest¬ 
ing largely within the discretion of 
the court.—In re Dampman's Estate, 
100 P.2d 488, 15 Cal.2d 212, super¬ 
seding. App., 92 P.2d 495. 

Amounts held reasonabls and proper 
Cal.—In re Boggs' Estate, App., 90 
P.2d 814. 

N.J.—In re Pettigrew's Estate, 171 
A. 152, 115 N.J.Eq. 401, affirmed 
174 A. 478, 116 N.J.Eq. 566. 

Va.—Koteen v. Bickers, 177 S.E. 904, 
163 Va. 676. 

24 C.J. p 97 note 12 [a]. 

35. Cal.—Los Angeles County v. 
Morrison. 101 P.2d 470. 15 Cal.2d 
368, 129 A.L.R. 443. 

La.—Succession of Rhodes, 114 So. 
107, 164 La. 488. 

Md—State, for Use of Czyzowicz, v. 

Brown, 183 A. 256, 170 Md. 97. 
Mich.—Long V. Landman, 76 N.W. 
*374. 118 Mich. 174. 

Mo.—In re Flynn's Estate, App., 142 
S.W.2d 1069. 

Mont.—In re Kelley's Estate, 6 P.2d 
•559, 91 Mont. 98. 

N.D.—Hoffman v. Ness, 800 N.W. 
428. 

Win—In re Hurley's Will, 218 N.W. 

689, 193 Wis. 20. 

24 C.J. p 110 note 63. 

XTonpaymeni not exoused 
Executors who have pa4d all the 
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funds belonging to the estate to 
legatees are not thereby excused 
from paying taxes on the estate 
which they had neglected to pay 
while they had funds of the estate 
in their possession.—In re McMahon, 
67 How.Pr., N.Y., 152. 

Xnability of life tenant to make pay¬ 
ment 

Executor's payment of taxes is 
proper, where life tenant was un¬ 
able to pay charges to maintain re¬ 
alty.—In re Williams' Estate, 232 N. 

Y.S. 521, 133 Misc. 322. 

36. Ala.—Miller v. Phillips. 178 So. 
531. 235 Ala. 298. 

Cal.—In re O'Connor's Estate, 254 P. 
269, 200 Cal. 646. 

Ky.—Taylor v. Taylor, 4 S.W.2d 752, 
223 Ky. 799—Ward v. Wright, 246 
S.W. 123. 197 Ky. 148—Tolly v. 
Champion, 229 S.W. 90, 191 Ky. 
114. 

La.—Succession of Rhodes, 114 So. 
107, 164 La. 488. 

Miss.—Crescent Furniture & Mat¬ 
tress Co. V. Morgan, 173 So. 290, 
178 Miss. 824. 

Mo.—National Board of Christian 
Women's Hoard of Missions of 
Christian Church of the U. S. v. 
Pry, 2'39 S.W. 519, 293 Mo. 399— 
In re Flynn's Estate, App., 142 S. 
W.2d 1069. 

N.J.—In re Hazel tine's Estate, 177 
A. 108, 111, 13 N.J.Mlsc. 152, cit¬ 
ing Corpus Juris. 

N.y.—In re Burton's Estate, 257 N. 
Y.S. 634, 143 Misc. 440—In re 

Green’s Estate. 226 N.Y.S. 436. 130 
Misc. 789. 

Pa.—In re Finley's Estate, 163 A. 
753, 309 Pa. 200. 

Wis.—In re Hurley's Will, 213 N.W. 

639, 193 Wis. 20. 

24 C.J. p 110 note 52. 

Taxes which representative shoukl 
pay see infra S 380. 

Taxes paid hefors appolutmsxt 

A representative may be entitled 
to credit for taxes paid out of his 
own funds before his appointment. 
—In re Hansen's Estate, 184 P. 197, 
66 Utah 28. 
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is some technical defect in the assessment,or the 
law under which the assessment was paid is after-* 
ward declared unconstitutional.^^ He is not entitled 
to credit, however, for expenditures for taxes ne¬ 
cessitated by his own misconduct or wrongful act;^^ 
and, of course, amounts improperly paid as taxes by 
him will be disallowed,unless^ in the furtherance 
of justice, the circumstances in the particular case 
require their allowance,^! as where no prejudice re¬ 
sults to those beneficially interested in the estate.^^ 


Even where the personal representative has paid out 
taxes not strictly in the line of his official duty, he 
may be entitled to be reimbursed by the heirs or 
devisees benefited thereby.^3 

Penalty and interest A claim by a personal rep¬ 
resentative for money paid as a penalty or interest 
on taxes should be disallowed where the penalty or 
interest accrued by reason of the representative’s 
neglect or wrongful act.^^ 


approval of oonvt 
Credit should be allowed for tax- 
jes properly paid by the representa¬ 
tive, even though they were paid 
without first obtaining authority 
from the court. 

Cal.—In re Fulmer’s Estate, 265 P. 

920, 203 Cal. 69'3, >58 A.L.R. 430. 
Iowa.—In re Clark's Estate, 212 N. 

W. 4S1, 203 Iowa 224. 

Mont.—In re Kelley's Estate, 6 P.2d 
559, 91 Mont. 98. 

Woridag ont highway tax 

Where an executor works out a 
highway tax personally Instead of 
paying the money or hiring another 
person to do the work, he should be 
allowed therefor in his account.— 
Lansing v. Lansing, 4*5 Barb., N.Y., 
182, 1 Abb.Pr., N.S.. 280, 31 How.Pr. 
55. 

Bxaoator who pays taxes la his 
pxivats oapaeity on notes claimed by 
him under an incomplete gift from 
testator, and who subsequently ac¬ 
counts for the notes in his capacity 
as executor, is entitled to an allow¬ 
ance for the amount paid as tax¬ 
es.—Kelley V. Kelley. 132 S.W. 1031, 
141 Ky. >414. 

37. Fla.—Sanderson v. Sanderson, 
20 Fla. 292. 

N.Y.—Adams v. Monroe County, 49 
N.E. 144, 154 N.Y. 619. 

3& N.J.—In re Pettigrew’s Estate, 
171 A. 152, 115 N.J.Eq. 401, af¬ 
firmed 174 A. 478. 116 N.J.Eq. 666 
— ~Dey V. Chapman, 89 N.J.Eq. 258. 

39. Fallnrs to males distribution 
Taxes paid by an executor on real 
estate, the distribution of which was 
delayed by him. should be disallowed 
because, if the distribution had been 
made when ordered, property would 
h&ve been exempt from taxation.— 
In re Macky’s Estate, 213 P. 131, 73 
Colo. 1. 

Vallnrs to list mortgage interest 

Where an administratrix held a 
claim secured by mortgage against 
the estate, and failed to list her 
mortgage interest, which exceeded 
the value of the property mortgaged, 
for taxation* but permitted the land 
to be taxed as though no mortgage 
existed thereon, she was not enti¬ 
tled to a credit for taxes paid by her 
as administratrix on the mortgaged 
real estate, since, had she listed her' 


mortgage Interest, there could have 
been no excess on which the estate 
would have been taxed.—McDougald 
V. Boggs. 79 P. ‘875, 146 Cal. 196. 
Pailnre to have sufioient funds 
An executor and trustee was prop¬ 
erly surcharged with items of costs 
on tax liens, where his failure to 
have estate money to pay the taxes 
when due resulted from his wrong¬ 
ful payments to distributees.—In re 
O’Neill’s Estate, 109 A. *526, 266 Pa. 
9. 

40. Iowa.—In re Moe’s Estate, 237 
N.W. 228. 213 Iowa 95. modified on 
other grounds and rehearing de¬ 
nied 238 N.W. 71*8, 213 Iowa 95. 

Me.—In re Paradis' Estate, 186 A. 
672, 134 Me. 933. 

Pa.—In re Buhl’s Estate, 150 A. 86, 
300 Pa. 29—In re Constable’s Es¬ 
tate, 149 A. 743, 299 Pa. '509. 

S.O.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728, 174 S.C. 
161. 

24 C.J. p 111 note 66. 

Where testator did not die seised 
of all property on which taxes were 
paid, the executor is not entitled to 
credit for the payment of taxes, 
where it is not shown what portion 
was on the testator’s property.—In 
re Selleck, 19 N.E. 66, 111 N.Y. 284. 
Taxes on out of state property 
Payment of taxes by an executor 
on lands in a state where he had 
not taken out administration, being 
voluntary and without authority, is 
like the payment of a debt by any 
stranger, and furnishes no founda¬ 
tion of a legal claim by him.—Jen- 
nison v. Hapgood, 10 Pick., Mass., 
77. 

Taxes of legatee 

Executor whose wife is the resid¬ 
uary legatee under the will is not 
entitled to credit for sums paid for 
taxes on his wife’s land.—Bean v. 
Bean, 47 S.E. 232, 135 N.C. 92-^24 a 
J. p 110 note 64. 

41. Pa.—In re Constable’s Estate, 
149 A. 743, 299 Pa. 509. 

Partioular oiroumstaaoes rsquiriag 
allowaaoe 

(1) Where will on its faiee showed 
a lot to be part of residuary estate, 
although subsequently shown to have 
been covered by speclflc devise, tax¬ 
es paid by executor in good faith 
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thereon, under ex parte order of 
court and without objection, should 
be allowed.—In re Neil's Estate, 242 
P. 820, 117 Or. 76. 

(2) An executor will not be sur¬ 
charged with the amount of an un¬ 
necessary stock transfer tax paid on 
certain estate securities in order to 
make a speedy sale thereof and to 
avoid the delay required in securing 
a tax waiver, where his action in so 
doing resulted in a profit to the es¬ 
tate.—In re Powel’s Estate, 28 Pa. 
Dist. & Co. 623, 43 Dauph.Co. 325. 

(3) Distributee could not require 
administrator to account for inherit¬ 
ance tax paid in good faith on dis¬ 
tributable share, notwithstanding 
distributable share was appraised at 
greater amount than actual amount 
received by distributee.—Maynard v. 
Maynard’s Adrn'r. 64 r>.W.2d 567, 251 
Ky. 246. 91 A.L R. 697. 

(4) Executrix who has paid an in¬ 
heritance tax to the federal govern¬ 
ment should not be surcharged to 
the amount thereof, on it sub.se- 
quently appearing that the tax was 
not a proper one, where the sum 
paid may be recovered.—Matter of 
Marx, 103 N.Y.S. 416, 117 App Dlv. 
•S90, reversing 99 N.Y.S. '3*34, 49 Miso. 
280. 

42. Income tax on rentals 

That executor paid gross Income 
taxes on rentals received by him 
from devised realty was not prej¬ 
udicial against devisees, where de¬ 
visees would otherwise have had to 
pay taxes.—Cornet v. Guedelhoefer, 
Ind., 36 N.E.2d 933, mandate modi¬ 
fied 37 N.E.2d 681. 

43. N.Y.—Matter of Sworthout, 76 
N.Y.S. 961, 38 Misc. 56, 8 Mills 
Surr. 85. 

24 C.J. p 110 note 66. 

44. Mont.—In re Connolly’s Estate, 
257 P. 418, 79 Mont. 445. 

N.Y.—-In re Sandler’s Estate, 15 N. 
Y.S.2d 307, 172 Misc. 433-—In re 
Rodgers’ Estate, 284 N.Y.S. 624, 
147 Misc. 344—In re McCafferty’s 
Will, 264 N.Y.S. 38. 147 Misc. 179. 
Pa.—In re Griffith’s Estate. 96 Pa. 

Super. 242. 

24 C.J. p 110 note 62. 

Mudty rMnltlag from advloc . of 
oonnsoi 

Penalty for executor’s nonpayment 
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A reasonable fee of a trqnsfer tax appraiser, 
which has been paid by the representative, should 
be allowed as a proper expenditure.^^ 

§ 236. Traveling Expensea 

A personal representative Is entitled to credit In his 
aocounts for reasonable and necessary traveling expenses 
Incurred in performing the duties of his trust. 

In the settlement of an executor’s or administra¬ 
tor’s account, reasonable and necessary traveling ex¬ 
penses incurred in performing the duties of his trust 
should be allowed;*® but it is otherwise where the 
expenses were needlessly or unreasonably incur¬ 
red,* ^ where the representative was put to no ac¬ 
tual cost,** or where the journey was not connected 
with the business of the. estate,** but rather with the 
representative’s own personal business,*® or that of 
the heirs.*^ It has also been held that expenses in¬ 
curred by a special administrator in traveling from 
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another state, in which he resided, for the purpose 
of procuring his appointment are not allowable in 
his account,** and that expenses incurred by an ad¬ 
ministrator in travelling from his home to the county 
where the estate is being administered may, in the 
discretion of the court, be disallowed.** 

§ 237^ Expenditures for Benefit of Particular 
Legatees or Distributees 

Generally a pereonal representative Is not entitled to 
credit In hla general account for expenditures for the 
benefit of particular legatees or distributees unless such 
expenditures are made under order of court or pursuant 
to statute or directions in the will. 

As a general rule, a personal representative is not 
entitled to credit in his general account of the ad¬ 
ministration for disbursements made or expenses in¬ 
curred for the benefit of particular legatees or dis¬ 
tributees,** or payments or advances to particular 


of inheritance tax within statutory 
period was chargeable against ex¬ 
ecutor, notwithstanding failure to 
make return thereof was result of 
advice of counsel, and not negligence. 
—In re Oakes' Estate, 217 N.T.S. 
638, 127 Misc. 779. 

IliBOoaduet or nsgUgsaos not shown 

I^a.—Succession of Benoit, 199 So. 
623. 196 La. 509. 

N.J.—In re Pettigrew’s Estate, 171 
A. 152, 115 N.J.Rq. 401, affirmed 
174 A. 478. 116 N.J.Eq. 566. 

N.Y.—In re Phelps’ Estate, 296 N. 

Y.S. 840, 162 Misc. 703. 

Pa.—In re Matter's Estate, 49 Dauph. 
Co. 437. 

45. Mo.—In re Flynn’s Estate, App., 
142 S.W.2d 1069. 

N.Y.—Matter of Rook, 164 N.Y.S. 
742, 98 Misc. 344. 

46. Ark.—Souter v. Fly, 33 S.W.2d 
408, 182 Ark. 791. 

Cal.—In re Parker’s Estate, 200 P. 
619, 186 Cal. 668—In re Doud's Es¬ 
tate, 284 P. 705, 103 Cal.App. 411. 
Mich.—In re Finn’s Estate, 275 N. 

W. 215, 281 Mich. 478. 

N.Y.—In re Rohr’s Estate, 260 N. 

Y.S. 181, 145 Misc. 382. 

Or.—In re Stewart’s Estate, 2'8 P.2d 
642, 145 Or. 460, 91 A.L.R. 818. 

Pa.—In re Matter’s Estate, 49 Dauph. 
Co. 437. 

24 CJ. p 112 note 86. 

Xa travsllag hotwssn his home and 
oftos from which the estate’s busi¬ 
ness is administered, the representa¬ 
tive la entitled to reimbursement for 
reasonable traveling expenses but 
not for lunches and like personal 
expense.—In re Linn’s Estate, 199 A. 
346. 124 N.J.Eq. 65. 

AUowanot h«ld not sxoiMtaat 
Iowa. —In re Atkinson, 232 N.W. 640, 
110 Iowa 1246. 


47. Ark.—Souter v. Fly, 33 S.W.2d 
408. 182 Ark. 791. 

Ky.—Maynard v. Maynard’s Adm’r, 
64 S.W.2d 567, 251 Ky. 2>46, 91 A. 
L.R. 697. 

24 C.J. p 112 note 86. 

4a N.Y.—Pullman v. Willets. 4 
pem.Surr. 536. 

24 C J. p 112 note 86. 

40. Ky.—Maynard v. Maynard’s 
/Vdm’r, 64 S.W.2d 567, 251 Ky. 246, 
91 A L,R. 69*7. 

24 C J. p 112 note 86. 

50. N-.J.—Wyckoflf v. O’Neil, 71 A. 

388, 71 N.J.Eq. 729. 

24 C.J. p 412 note 86. 

Where administrator attends po- 
Utical convention on a trip made for 
the purpose of discovering additional 
e.state assets, he should be allowed 
only such expenses as were neces¬ 
sarily incurred in performing the du¬ 
ties of his trust.—Souter v. Fly, 33 
S,\V.2d 408, 182 Ark. 791. 

61. Ky.—Purdy v. Purdy, 42 S.W. 

89, 19 Ky.L. 823. 

24 C.J. p 412 note 86. 

52. Cal—In re Emerson, 167 P. 149, 
176 Cal. 724. 

5a Okl.—^Wise v. Cutchall, 41 P.2d 
864, 171 Okl. 60. 

64. N.Y.—In re O’Connor’s Estate, 
293 N.Y.S. 476, l6l Misc. 459. 

24 C.J. p 94 note 84. 

Xaintenanoe of dooodont’s family 

(1) At common law the mainte¬ 
nance and care of decedent's family 
form no part of the duty of an ex¬ 
ecutor or administrator, and he has 
no right to make any expenditures 
out of the assets of the estate for 
that purpose.—Miller v. Oil City Iron 
Works, 45 S.W.2d 86, 184 Ark. 900— 
Alcorn v. Alcorn, 35 S.W.2d 1027, 183 
Ark. 342—24 C.J. p 230 note 88. 

(2) Statutory allowance to sur- 
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vlving spouse or children see infra 
SS 323-366. 

Xdnoatioii sad rapport of ehildrea 

(1) Strictly speaking an executor 
or administrator should not make 
expenditures for the education and 
maintenance of decedent’s infant 
children and will not be allowed the 
same in his administration accounts. 
—Alcorn v. Alcorn, 35 S.W.2d 1027, 
183 Ark. 342—24 C.J. p 238 note 83. 

(2) Administrator had no right to 
purchase home for minor children 
of deceased.—Watkins v. Purnell, 62 
S.W.2d 20, 187 Ark. 837. 

(3) Administrator's expenditures 
even for purpose of maintenance and 
education of minors must be made 
under direction of court and in con¬ 
formity with their station in life and 
value of estate.—Watkins v. Pur¬ 
nell, supra. 

(4) However, such expenditures 
have frequently been allowed where 
they were reasonable, made in good 
faith, and suitable to the condition 
and circumstances of the children, 
and the estate was sufficient.—Darby 
V. Darby, 7 S.C.Eq. 451—24 C.J. p 
238 note 84. 

(5) Such expenditures have been 
allowed where there was no appoint¬ 
ed guardian.—Glover v. Hill, 4 So. 
613, 85 Ala. 41—24 C.J. p 238 note 
85. 

(6) Such expenditures have been 
allowed where the right to make 
them was vested in the executor l^y 
the will.—In re Van Houten, 3 N. 
J.Eq. 220. 29 Am.D. 707—24 C.J. p 
238 note 86. 

Traveling expenses of witnsss 

The surrogate’s court has no au¬ 
thority to direct payment of any 
disbursements from funds of estate 
to special guardian for unknown dis¬ 
tributees for the purpose of bring- 
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legatees or distributees,^^ beyond the statutory al¬ 
lowance to the widow and children,except where 
such expenditures or payments are made under or¬ 
der of court or pursuant to statute or directions in 
the will.^7 As appears infra § 491, however, ex¬ 
penses bona hde and prudently incurred by the rep¬ 
resentative for the benefit of legatees or distribu¬ 
tees may be duly set off against the legacies or dis¬ 
tributive shares concerned therein. 

§ 238. Miscellaneous Expenditures 

a. In general 

b. Insurance premiums 

c. Interest paid 

d. Judgments against representative 

e. Redemption of property 

a. In General 

The general rules have been applied to miseellaneoua 
expenditures of various characters. 

In addition to the expenditures considered supra 
§§ 22S-237, a personal representative has been al¬ 
lowed credit for various other expenses such as the 
cost of advertising and printing done in the course 


of official duty,**® money paid for newspapers to 
perpetuate the evidence of notice on the sale of real 
estate;*® the cost of a copy of the inventory;** ex¬ 
penses incurred in special transactions which were 
prudent in protecting assets or settling debts of the 
estate;*^ the expense of detaining a valuable wit¬ 
ness as to a claim asserted against the estate;** 
money paid for automobile hire for appraisers;** 
the expenses of the journey of decedent’s wife or 
near relative for whom decedent sent during his last 
illness ;** the expense of maintaining an office used 
exclusively for the business of the estate;®* rent 
paid on an outstanding lease,** or, where necessary, 
for a safety deposit box,*^ or garage,** or pas¬ 
ture^** reasonable freight^® and storage^i charges; 
money expended for necessary telephone service^* 
and for tools, machinery, and hardware purchased 
for decedent’s farm with the approval of the court ;'^* 
the cost of buying out the interest of tenants of de¬ 
cedent where necessary dues or assessments paid 
on bank*^* or building and loan*^* stock belonging to 
the estate; expenses incurred in selling estate prop¬ 
erty payments made for the preservation of the 
real property of the estate;*^* the expenses of ac- 


Ing a witness from Europe.—In re 
Koerner's Estate, 10 N.Y.S.2d 482, 
170 Misc. 473. 

56. N.J.—In re Oliver’s Estate, 129 
A. 434. 3 N.J.Misc. 453. 

24 C.J. p 94 note 86. 

56. Ohio.—Watts v. Watts, 38 Ohio 
St. 480. 

Pa.—In re Acor, 29 Leg.Int. 298. 
Allowance to surviving spouse or 
children see infra SS 323-366. 

57. Ark.—Watkins v. Purnell. 62 S. 
W.2d 20. 187 Arkt 837—Alcorn v. 
Alcorn, 36 S.W.2d 1027, 183 Ark. 
342. 

Pa.—In re Crawford’s Estate, 16 A. 

2d 521, 340 Pa. 187. 

24 C.J. p 95 note 88. 

58. Ala.—Reynolds v. Reynolds, 11 
Ala. 1023. 

Mass.—Jennlson v. Hapgood. 10 
Pick. 77. 

56. Mass.—Jennlson v. Hapgood, su¬ 
pra. « 

60l Pa.—^Nolde’s Estate. 27 Pa.Sup¬ 
er. 418. 

m. N.T.—Matter of Bielby, 155 N. 

Y.S. 133. 91 Misc. 363. 

24 CJ. p 113 note 8. 

JSi^enssa of litigatloa 
'Where administratrix purchased 
mortgaged realty of estate through 
another person, foreclosed it. bought 
realty at foreclosure sale and resold | 
it at 6 higher price, all of which 
was done for the best interest of 
the estate, In accounting for profits 
in excess of amount paid at fore¬ 
closure sale, admiaietratrlx was en¬ 
titled to deduct expense of fore-i 


closure sale. In prosecuting an eject¬ 
ment action and in defending an 
equity suit in which foreclosure was 
attacked.—Dudley v. Dudley. 15 N. 
E2d 212. 300 Mass. 270, 117 A.L..R. 
1365. 

68. Pa.—Melville’s Estate, 2*5 Pa. 
Diet. 6. 

63. Ala.—Brake ▼. Graham, 106 So. 
188, 214 Ala. 10. 

66. Mass.—^Jennison v. Hapgood, 10 
Pick. 77. 

65. Cal.—In re Ross' EsUte, 182 P. 
303. 179 Cal. 358. 

N.J.—In re Linn's EsUte. 199 A. 

396, 124 N.J.Eq. 65. 

24 C.J. p 113 note 6. 

66. K.Y.—Matter of Peck. 80 N.Y.S. 
76. 79 App.Div. 296, affirmed 69 
N.B. 1129. 177 N.Y. 538. 

67. Mass.—Dudley v. Sanborn, 84 
N.E. 181, 169 Mass. 136. 

24 C.J. p 118 note 7. 

Ootttsa 

N.J.—Hartson v. Elden, 44 A. 166, 
68 X.J.Eq. 478. 

24 C.J. p 113 note 7 [b]. 

6a. N.Y.—In re Paine's EsUte. 12 
N.Y.S.2d 201. 

68. N.J.—Huston V. Roe, 81 A. 848, 
7'9 N.J.Eq. 220, modifying 78 A. 
162, 78 N.J.Eq. 213. 

70. Va.—Koteen v. Bickers, 177 S. 
E. 90-4, 168 Va. 676. 

71. N.Y.—In re Paine's Estate, 12 
N.Y.S.2d 201. 

24 C.J. p 118 note 9. 
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Charges hsld nnrsasoaable 

W.Va.—Senior v. Toler, 114 S.E. 806, 
92 W.Va. 437. 

78. N.J.—In re Pettigrew’s EsUte. 
171 A. 152, 115 N.J.Eq. 401. af¬ 
firmed 174 A. 478, 116 N.J.Eq. 666. 
78. Tex.—James v. Craighead. Civ. 
App., 69 S.W. 241. 

74. N.C.—Lambertson v. Vann, 40 
S.E. 10. 134 N.C. 108. 

76. Iowa.—In re Atkinson, 232 N. 
W. 640, 210 Iowa 1245. 

76. Mo.—State v. Taylor, 74 S.W. 
1032, 100 Mo.App. 481. 

24 C.J. p 113 note 12. 

77. Wash.—^Farley v. Davis, 116 P. 
2d 263. 

7a N.Y.—In re Bates’ Estate, 4 N. 
Y.S.2d 444, 167 Misc. 641, reversed 
on other grounds In re Bate's Will, 
8 N.Y.S.2d 348. 255 App.Div. 615, 
reargument denied 11 N.Y.S,2d 416, 
256 App.Div. 669, motion denied 22 
N.E.2d 487. 281 N.Y. 664—In re 
Burton’s EsUte. 257 N.Y.S. 684, 
143 Misc. 440. 

24iC.J. p 113 note 13. 

Property transferred to oorporatloa 
Testator’s real property transfer¬ 
red to wholly owned corporation, but 
after transfer managed in precisely 
same manner as when title stood in 
testator’s name, could be considered 
as If title thereto had actually been 
in testator at time of his death; 
hence executors were entitled to al¬ 
lowance for payments made for rea¬ 
sonable preservation of such prop¬ 
erty.—>In re Goldberg's EsUte, 288 N. 
Y.S. 72, 157 Misc. 49, affirmed 891 
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quiring title to land which the executor was obliged 
to purdiase at judicial sale in collecting a debt to 
the estate sums advanced for taxes, water rents, 
expenses of foreclosure, and insurance, on ^property 
foreclosed by him for the benefit of the estate;*® 
expenses incurred in good faith in taking steps to 
recover foreign assets expenses properly in¬ 
curred in rightfully conducting the business of de¬ 
ceased and expenses incurred in good faith, with 
the knowledge of, and without objection from, the 
heirs at law in securing growing fruit and crops 
and taking care of stock on decedent’s farm.** 
Where an administrator is allowed by the probate 
court to keep the estate together, he should be al¬ 
lowed credit for the expense which he has neces¬ 
sarily incurred in cultivating the plantation and dis¬ 
posing of the crops,*^ and where an executor is 
required to account for the acts of his decedent as 
administratrix of the estate of her deceased hus¬ 
band, such executor is entitled to an allowance for 
payments made by his decedent to a contestant, who 
claimed as heir of such deceased husband.** An ad¬ 
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ministratrix has also been held entitled to credit in 
her accounts for amounts paid by her during dece¬ 
dent’s lifetime for the support of decedent and his 
family.** 

On the other hand, courts have refused to allow 
the personal representative credit for expenses in¬ 
curred by him as a volunteer;*'^ expenses incurred 
in continuing without authority the business of de¬ 
ceased, especially where nothing is realized from 
such continuance;** money paid out at the mere 
verbal request of decedent on his deathbed,** or for 
pew*® or water*i rent, or for publishing in a coun¬ 
ty other than that provided by statute a notice of 
sale of real estate;** expenses incurred on proper¬ 
ty while in another jurisdiction;** money expend¬ 
ed for the representative's own individual benefit,*4 
or for liquors used at an auction sale of assets;** 
the costs of maintaining decedent’s home after the 
funeral period;** money expended in carrying ©ut 
a void trust,*^ or in connection with insurance poli¬ 
cies forming no part of the estate assets;** assess¬ 
ments paid on bank stock held by the estate merely 


N.Y.S. 999, 249 App.Div. 751, reversed 
on other grounds 9 K.E 2d *829, 275 
N.Y. 186. 

Property spsoULoalXy dsvissd 

Where real property had been spe- 
cldcally devised to testator's widow 
as first charge on estate of testator, 
but at time of his death the possi¬ 
bility existed that as result of action 
pending against him such real prop¬ 
erty might be subject to liability, 
executor acted properly in consider¬ 
ing the real property as part of the 
estate pending final determination of 
the action and in obtaining author¬ 
ity from court to make expenditure 
for upkeep and maintenance of the 
property.—In re Ledyard's Estate, 21 
N.T.S.2d 860, affirmed In re Ledyard’s 
Will. 20 N.Y.S.2d 1006, 259 App.Div. 
892, reargument denied 21 K.Y.S.2d 
890, 259 App.Dlv. 1029. and 24 N.Y. 
S.2d 780, 261 App.Div. 827. 

79. Pa.—Bowler's Estate, 8 Pa.Co. 
522. 

80. N.Y,—Atlantic Trust Co. v. 
Powell, 50 N.Y.8. 866, 2*3 Misc. 289. 

81. Tenn.—Bowman v. Carr, 5 Lea 
571. 

88. Ky.—King v. Kitchen's Ex'rs. 

118 S.W.2d 144, 274 Ky. 157. 
Mass.—Anglo-American Direct Tea 
Trading Co. v. Seward, 2 N.E.2d 
448, 294 Mass. 849—Mooers v. 

Greene, 174 N.B. 840, 274 Mass. 
248. 

K.Y.—Willis v. Sharp. 81 N.B. 705, 
118 N.Y. 586. 4 UR.A. 498, af¬ 
firming 48 Hun 484—In re Gorra*s 
Will. 286 N.Y.S. 709, 185 Misc. 98. 
84 C.J. p 00 note 81. 

Contiauing business generally see 
supra If 188-197. 


Bonnses 

In absence of evidence to impugn 
executors' good faith, bonuses paid 
by them to employees of testator's 
business should be allowed as proper 
payments.—In re Rosenberg's Will, 
209 N.Y.S. 815, 213 App.Div. 167. 
melmbnrssaisnt for personal a4U 
Tanoements 

Cal.—In re Houston's Estate, 270 P. 
939, 205 Cal. 276, 60 A.L.R. 730. 

88. Mass.—Edwards v. Ela, 5 Allen 
87. 

Wash.—Lamb Davis Lumber Co. v. 
Stowell, 164 P. B9Z, 96 Wash. 46, 
L.R.A.1'917E 966. 

84. Ala.—Hinson v. Williamson, 74 
Ala. 180. 

24 C.J. p 113 note 19. 

88. N.Y.—Matter of Hull, 89 N.Y. 

S. 939, 97 App.Dlv. 258. 

88. N.Y.—Matter of Brown, 112 N. 
Y.S. 699, 60 Misc. 85. 

87, Ky.—Hamilton v. Nunn, 57 S. 
W.2d 665, 247 Ky. 71*5. 

Bxpoaditures for bsnaftt of anothor 

estate 

Where a widow had only a life es¬ 
tate ^ certain lands of her husband, 
his administrator de bonis non with 
the will annexed had no authority to 
apply the rents accruing after the 
termination of the life estate or the 
proceeds of the sale of the land to 
the widow's debts, her funeral ex¬ 
penses, or a tombstene for her, and 
such use of the money constituted a 
misappropriation.—Pieros v. Fulmer, 
51 So. 728, 165 Ala. 844. 

88. Or.—Shea v. Graves, 19 P.2d 
406, 411, 142 Or. 508, citing Corpus 


S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith, 176 S.E. 728, 174 S.C. 
161—Glenn v. Worthy, 168 S.E. 
705, 169 S.C. 263. 

24 C.J. p 61 note 90. 

Continuing business generally see 
supra IS 193-197. 

Where nothing was lost to estate 

while the business was operated, an 
administrator may be allowed sums 
expended in operating the business. 
—Crescent Furniture i& Mattress Co. 
V. Morgan, 173 So. 290, 178 Miss. 824. 

88. S.C.—Tumipseed v. Sirrine, 38 
S.E. 423, 60 S.C. 272. 

24 C.J. p 114 note 22. 

88. La.—Milmo's Succession, 16 So. 
772, 47 La.Ann. 126. 

81. N.Y.—In re Burton's Estate, 257 
N.Y.S. 634, 143 Misc. 440. 

88. Cal.—In re Pease. 85 P. 149, 149 
Cal. 167. 

98. Miss.—Roberts v. Rogers, 28 
Mlsa 152, 61 Am.D. 542. 

94. Money paid for telophoas serv- 

ios furnished to representative's 
home.—In re Walsh's Ex'rs. 214 N. 
Y.S. 167, 126 Misc. 479. 

85. N.H.—Griswold v. Chandler, 5 
N.H. 492. 

86. Pa.—In re McCalla's Ehtate, 83 
Pa.Di8t. & Co. 643. 

87. N.Y.—O'Connor v. Gifford, 8 N. 
Y.S. 207, 6 Dem.Surr. 71, reversed 
on other grounds S N.Y.S. 387, af¬ 
firmed 22 N.E. 1086, 117 N.Y. 275. 

88. La.—Succession of Aronson, 188 
So. 808, 168 La. 687. 
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as collateral the expense of surveying a line be¬ 
tween the property of deceased and that of an ad¬ 
joining proprietor;^ the administrator’s expenses 
preliminary to applying for letters or his time and 
money expended while endeavoring to effect a pri¬ 
vate settlement with the heirs.3 

Buying off contestants. It has been held that an 
executor has no right to buy off contestants of the 
will and charge the expense against* the estate,^ 
but there is also authority for the view that an 
amount paid to contestants of the will as a compro¬ 
mise in settlement of the will contest is chargeable 
as part of the expenses of administration.® 

b. Insurance Premiums 

In a proper ease a personal representative may be 
entitled to credit for premiums paid on Insurance poli¬ 
cies. 

The right of a personal representative to credit 
in his account for premiums paid on insurance poli¬ 
cies depends on the facts in the particular case in¬ 
cluding the character of the policies and the kind of 
insurance involved.® He is not entitled, of course, 
to credit for the payment of assessments on a policy 
of insurance in which his decedent had no interest 
and in which his estate has none but where, in the 
exercise of good faith and reasonable prudence, he 
insures personal property, as assets of the estate, 
against fire, ho is entitled to reimbursement for the 
premium paid,® and while he is usually not entitled 
to an allowance for premiums paid for insurance on 


the real property, since that belongs rather to the 
heirs or devisees,® yet where he has direction and 
control of the property, or reasonably expects that 
an insufficiency of the personal assets to pay the 
debts of the estate may render a sale of the real es¬ 
tate necessary, the insurance by him of the build¬ 
ings may be prudent and an allowance therefor jus- 
tified.i® The court may, however, refuse to allow 
credit for money paid for insurance where the 
amount paid is so greatly out of proportion to the 
amount realized by a sale of the property as to in¬ 
dicate that the payment was imprudent and reck- 
less.ii * 

Life insurance. An administratrix is not entitled 
to credit for payments during decedent’s lifetime of 
premiums on life insurance policies of decedent in 
which she was the beneficiary but an adminis¬ 
trator who has acted in good faith and with rea¬ 
sonable prudence may be allowed credit for amounts 
paid as premiums on a life insurance policy held as 
collateral to a note given to decedent, although 
there was ultimately a loss to the estate.^® 

c. Interest Paid 

A personal representative is entitled to credit for 
interest properly paid by him on obligations of the es¬ 
tate. 

As a general rule, an executor or administrator 
is entitled to credit in his account for interest prop¬ 
erly paid by him on obligations of the estate.i^ He 
is not entitled to credit, however, for payments of 


S9. Iowa.—In re Moe’s EatatP, 238 
N.W. 718, 213 Iowa 95, modifying 
and donyini; rehearing 237 N.W. 
228, 213 Iowa 95. 

1. Mo.—Springfield Grocer Co. v, 
Walton. 69 S.W. 477. 95 Mo.App. 
526. 

a. Cal.—In re Byrne. 54 P. ■957, 122 
Cal. 260. 

3. N.H.—Clarke v. Clay, 31 N.H. 
<393. 

4. 111.—In re Graves, 89 N.E. 978, 
242 Ill. 212. 

B. R.I.—In re Cook, '76 A. 356. 30 
R.I. 494. 

tn Mew York 

(1) It was formerly held that an 
executor had no right to buy off con¬ 
testants of his decedent's will, and 
charge the expense against the es¬ 
tate.—Bolles V. Bacon, 3 Dem.Surr. 
48. 

(8) But under the statutes now in 
force, an executor is authorized to 
adjust and compromise any contro¬ 
versy by a person claiming as next 
of kin^In re Kenny’s Will, 220 N. 
y.S. ],88» 129 Misc. 653, modified on 
other grounds 230 N.T.S. 74. 224 
App.Div. 152, atOrmed 166 N.E. 337, 
250 N.T. 604. 


6. Or.—In re Banfleld's Estate, 3 
P.2d 116, 137 Or. 256, denying re¬ 
hearing 299 P. 323, 137 Or. 256. 

24 C.J. p 111 note 68 [a]. 

Public liability iasuraaoe 
Where lessor had taken out In¬ 
surance against public liability and 
his executors and trustees continued 
to carry the same protection for the 
lessor’s estate, the executors and 
trustees were entitled to credit for 
premiums paid on such insurance.— 
In re Stewart’s Will. 9 N.Y.S.3d 315, 
169 Misc. 917. 

7. Ala.—Pryor v. Davis, 10 So. 440, 
109 Ala. 117. 

8. S.C.—Nicholson v. Whitlock, <35 

S.E. 412, 57 S.C. 36. 

24 C.J. p 111 note 69. 

9. Miss.—Howell v. Howell, 127 So. 
566, 157 Miss. 15. 

Or.—In re Banfleld’s Estate, 299 P. 
328, 137 Or. 256, rehearing denied 
8 P.2d 116, 137 Or. 256. 

Pa.—In re HufTs Estate, 160 A. 98, 
800 Pa. 64. 

24 C.J. p 111 note 70. 

10. La. —Succession of Rhodes, 114 
So. 107, 164 La. 486. 

Md.-—Legge v. Canty, 4 A.2d 465, 467, 
176 Md. 283, citing Oospua Juzlfl. 
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N.Y.—In re Burton’s Estate, 257 N. 

Y.S. 634, 143 Misc. 440. 

N.D.—Hoffman v. Ness, 300 N.W. 428. 
Tex.—Richardson v. McCloskey, Com. 
App., 276 S.W, 680, 684, citing Cor¬ 
pus Juris, and reversing, Civ.App., 
261 S.W. 801. 

24 C.J. p 111 note 71. 

Nonresident heirs and devisees 
Under statute, administrator, hav¬ 
ing paid insurance on farm buildings 
on land while estate was unsettled, 
and while heirs and devisees were 
nonresidents of county, was entitled 
to credit therefor.—In re Atkinson, 
232 N.W. 640, 210 Iowa 1245. 

11. Nev.—In re Nicholson, 1 Nev. 
518. 

18. N.Y.—Matter of Brown, 112 N. 
Y.S. 599, 60 Misc. 35. 

13. N.C.—Overman v. Lanier, 78 S. 
B. 192, 157 N.C. 644. 

14. .N.Y.—In re Witkind’s Estate, 4 
N.Y.S.2d 933. 167 Misc. 885. 

Interest on expenditures see supra S 

. 222 . 

Interest on debt secured by mortgage 
on realty see infra | 268. 

Payusiit to secure extension of notes 
Where it is not shown that the 
personal representative had moneys 
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interest which became necessary by reason of his 
own fault or misconduct^^ or which were made in 
violation of orders of the court.!* 

d. Judgments against Bepresentative 

Where a creditor of the eetate recovers and collects a 
Judgment against the personal representative, the latter 
will be allowed credit for the amount thereof if he acted 
with reasonable prudence and was not guilty of Improper 
conduct. 

Where a creditor of the estate has recovered and 
collected a jtidgmenl against the executor or admin¬ 
istrator, the representative will be allowed credit in 
his accounts for the amount thereof, including costs, 
when it appears that he acted within the rule of 
reasonable prudence and discretion and was not 
guilty of negligence, bad faith, or other improper 
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conduct but it is otherwise where the circum¬ 
stances indicate bad faith or culpable remissness on 
the part of the representative.^* 

6. Sedemption of Property 

A personal representative may be entitled to credit In 
his account for expenditures made in good faith and with 
due prudence in redeeming mortgaged or otherwise en¬ 
cumbered property. 

Where the personal representative honestly and 
in the exercise of due prudence and diligence re¬ 
deems mortgaged or otherwise encumbered proper¬ 
ty, the value of which is fairly in excess of the 
mortgage debt, he may be allowed credit for the out¬ 
lay in his accounts,^* but outlays because of his 
own bad judgment or remissness of duty and with¬ 
out benefit to the estate are not thus favored.** 


G. INDIVIDUAL INTEREST IN TRANSACTIONS 


§ 239. In General 

An executor or administrator may not acquire In¬ 
dividual Interests Inconsistent with his duties or make a 
personal profit from his dealings with the property of 
the estate; but the rule may be relaxed as to transac¬ 
tions in good faith, and beneficial, or not prejudicial, to 
the estate. 


An executor or administrator cannot be allowed 
to acquire or promote individual interests inconsist¬ 
ent with the representative capacity he sustains for 
the benefit of the estate, or to make a personal profit 
out of his dealings with the property of the estate,*^ 


In hand suffloient to take up notes of 
decedent, he is entitled to credit for 
interest paid to procure the exten¬ 
sion of such notes—Hale's Succes¬ 
sion. 26 La.Ann. 195. 

Usnxloiui Interest 

(1) Generally a personal repre¬ 
sentative is not entitled to credit in 
his account for the payment of us¬ 
urious interest.—In re Oliver’s Es¬ 
tate. 129 A. 434, 3 N.J.Misc. 453. 

(2) Where, however, under the 
terms of a will, the executor had 
1ar;?e discretionary powers, the court 
has allowed him to charfire the estate 
with usurious interest paid in order 
to prevent the sacrifice of the prop¬ 
erty.—Coffee V. Ruffin, 4 Coldw., 
Tenn., 487. 

16. Ill.—In re Busby’s Estate, 6 N. 

E.2d 451. 288 lll.App. 500. 

Xn absence of sbowinir of necessity 
for loan made to representative, In¬ 
terest thereon will be disallowed.— 
In re Murphy’s Will, 210 N.Y.S. 631. 
213 App.Div. 319. 

Vallnre promptly to discharge obli¬ 
gations 

Where a personal representative 
has moneys in hand sufficient to take 
up the notes of decedent, but fails 
to do so, he is not entitled to credit 
for the payment of Interest accruing 
after the notes should have been 
paid by him.—In re Witklnd's Es¬ 
tate, 4 N.Y.S.2d 933, 167 Mlsc. 886— 
Matter of Estate of Goetschlus, 28 
N.Y.S. 970, 2 Mlsc. 278—Willcox v. 
Smith. N.Y., 26 Barb. 816. 


Failure to observe priority of claims 

Where an executor received mon¬ 
eys and paid them out on debts of 
the estate and legacies, he cannot 
1)6 allowed interest on a preferred 
claim which remains unpaid in con¬ 
sequence.—Matter of Woods, 106 N. 
Y.S. 471, 65 Mlsc. 181—24 C.J. p 111 
note 80. 

16. Tex.—James v. Craighead, Civ. 
App,, 69 S.W. 241. 

17. N.C.—Lambert v. Hobson, 66 N. 
C. 424. 

24 C.J. p 111 note 75. 

18^ Kan.—Sarbach v. Fidelity & De¬ 
posit Co., 160 P. 990. 99 Kan. 29, 
L.R.A.1917B 1043. 

24 C.J. p 111 note 76. 

19. Mass.—Horton v. Robinson, 98 
N.E. 681. 212 Mass. 248. 

24 C.J. p 113 note 97. 

20. N.Y.—In re Gill, 92 N.E. 390, 199 
N.Y. 155. 

24 C.J. p 113 note 98. 

21. U.S.—^Ross V. Beacham, D.C.S.C., 
33 F.Supp. 3. 

Colo.—Murray v. Stuart, 247 P. 187, 
79 Colo. 464. 

Oa.—Morris v. Johnstone, 158 S.E. 
808, 172 Qa. 698—Haley v. Atlan¬ 
tic Nat Fire Ins. Co., 106 S.E. 122, 
151 Ga. 168. 

Ill.—Christensen v. Christensen, 158 
N.E. 706. 327 Ill. 448—Pickering v. 
Hickox, 24 N.E.2d 755, 803 llLApp. 
372. 

Kan.—^Vincent v. Werner, 38 P.2d 
687, 140 Kan. 589. 
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Md.—Adams v. Hearn. 178 A. 606, 
168 Md. 544. 

Mass.—Bearse v. Styler, 34 N.R.2d 
672, 309 Mass. 288—Dudley v. Dud¬ 
ley, 15 N.E.2d 212, 300 Mas.s. 270, 
117 A.L.R. 1365—Com.stock v. 
Bowles. .3 N.E.2d 817, 295 Ma.ss. 
260—Spilios V. Papps, 192 N.E. 155, 
288 Mass. 23. 

Mich.—In re r'ulhane's Estate, 266 N. 

W. 807, 269 Mich. 68. 

Miss.—Alexander v. Hancock, 171 So. 
544. 177 Miss. 590. 

N..r.—In re Westhall's Estate, 5 A. 

2d 757. 125 N.J.Eq. 551. 

N.M.—Wood.snn v. Raynolds, 76 P.2d 
34. 42 N.M. 161. 

N.Y.—In re Schuminers’ Will, 206 N. 
Y.S. 113, 210 App.Div. 296. affirmed 
In re Schummers’ Estate. 154 N.E. 
600, 243 N.Y. 548—In re Van Valk- 
enburgh’s Will, 298 N.Y.S. 819, 164 
Misc. 296—In re Humpfner’s Es¬ 
tate, 296 N.Y.S. 593, 163 Misc. 91— 
In re Gerbereux’ Will, 266 N.Y.S. 
134. 148 Misc. 461—In re Fisher’s 
Estate, 209 N.Y.S. 300, 124 Misc. 
836—In re Phetteplace’s Estate, 6 
N.Y.S.2d 845—In re Hastings’ Will. 
4 N.Y.S.2d 100, reversed on other 
grounds 8 N.Y.S.2d 73, 265 App. 
Div. 913, affirmed In re Hasting’s 
Estate. 21 N.E.2d 201, 280 N.Y. 694. 
Okl.—^Warrior v. Stith, 50 P.2d 179, 
180. 174 Okl. 150, quoting OospfUl 
Juris. 

Pa.—^In re Istocin’s Estate, 190 A. 
382, 126 Pa.Super. 158—In re Her¬ 
man’s Estate, 90 Pa.Super. 512. 
S.D.—^Norris v. Eckerman, 286 N.W. 
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whether he doc$ so directly or indirectly;** and, 
where the personal interests of an executor or ad¬ 
ministrator are in conflict with those of the estate, 
he is under an obligation to protect the estate at 
all hazards, even to his own personal loss or dis¬ 
advantage.** Transactions in which the represen¬ 
tative as an individual deals with himself in his rep¬ 
resentative capacity are always regarded with sus¬ 
picion and will be set aside if inequitable;*^ and 
transactions of a personal representative with him¬ 
self have been declared void irrespective of fraud 


or evil effect.** 

Thus, vdiile his general right to dispose of assets 
is conceded, the executor or administrator should 
not speculate with property of the estate for his in¬ 
dividual benefit,** divert the funds of the estate 
into business or investment for his own private 
gain,*^ or sell his own property to the estate;** 
and the representative may not sell the property of 
the estate for his direct or indirect advantage.** 
The representative cannot settle his own debts to 
the estate at undue personal advantage to himself,** 


824, 6S S.D. 619—^Robinson v. Roin- 
Btad. 180 N.W. 67, 48 S.D. 436. 
Tex.—Lioewenatein v. Watts, Civ. 
App.. 119 S.W.2d 176, affirmed 187 
S.W.2d 2, 134 Tex. 660, 128 A.L..R. 
910. 

Wash.—^Rosenbers v. Rosenberg, 260 
P. 947,141 Wash. 86. 

24 C.J. p 114 note 39. 

Baasoa for mlo 

Public policy treats administrator 
as trustee, and heirs and others in¬ 
terested in distribution of estate as 
beneficiaries.—Crider v. Simmons. 96 
S.W.2d 471, 192 Ark. 1076. 

Xdability to aooouat 

(1) Administrator who uses funds 
of estate with which to make profits 
is bound to account therefor. 

Iowa.—In re Johnston's Estate, 201 

N.W. 72. 198 Iowa 1372. 

N.J.—In re Jula's Estate, 130 A. 733, 
3 K.J.Misc. 976. 

N.T.—^In re Tallman's Estate, 179 N. 
Y.S. 666. 

(2) Administrator putting personal 
estate to own use is chargeable with 
value of use or with actual profits, 
and, if loss has ensued, he is liable 
for use in addition to not being en¬ 
titled to be made whole.—In re Jen¬ 
nings' Estate. 241 P. 648, 74 Mont. 
449. 

(3) Personal profits as charge 
against representative see infra 8 
850. 

Satereet on loans made 

Liability of remaindermen, if any, 
for interest on loan during life bene- 
flciar 3 r*s lifetime was not enforceable 
for personal use of executor.—^In re 
Leonard's Will, 230 N.W. 716, 203 
Wis. 17, 83 AL.R. 712. 
flB, Ark.—Crider v. Simmons, 96 S. 

W.2d 471, 192 Ark. 1075. 
lii^—‘In re Culhane's Estate, 266 
N.W. 807, 269 Mich. 68. 

K.r.—Xn re Hastings' Will, 4 N.Y.S. 
2d 100, reversed on other grounds 
8 N.T.8.2d 73, 266 App.Div. 913, af¬ 
firmed Xn re Hasting’s Estate, 21 
N.B.2d 201. 280 N.Y. 694. 

Slueofiili 

Pa.—In re Istocln's Estate, 190 A. 

382, 128 Pa.Super. 168. 
fi& K«T.-^n re Clift's Estate, 287 
NiiT.S. 686, 136 Misc. 4, reversed 
on other grounds 248 N.Y.S. 472. 


231 App.Div. 634, motion granted 
In re Corbett. 177 N.B. 191, 266 
N.Y. 680. 

Jodgments held In both capaettUs 
An administrator who holds a 
judgment in his own name, and an 
assigned judgment in the name of 
his estate against the same land, is 
in duty bound on selling the land un¬ 
der the judgments to see that it 
brings the highest price obtainable. 
—Montgomery v. Black, 86 S.W. 1006, 
^6 Ark. 184. 

94. Ind.—Hancock v. Hancock, 111 
N.E. 336. 63 lnd.App. 173. 

24 C.J. p 116 note 40. 

Psesamptioa of lavaUdlty 
As respects the mismanagement 
of an estate by an attorney as an 
administrator or personal representa¬ 
tive, the presumption of invalidity is 
complete where the attorney con¬ 
tracts with himself personally.— 
Louisville Bar Ass'n v. Hubbard, 139 
S.W.2d 773, 282 Ky. 734. 

95. Ark.—Acker v. Watkins, 184 S. 
W.2d 628, 199 Ark. 678. 

gimilarity to oostsaoto of puhllo 
oflioers 

The law applicable to executors 
and administrators with reference to 
transactions with themselves is the 
same as that applicable to public 
officers or to contracts affecting pub¬ 
lic service, in that such contracts 
are void, irrespective of actual fraud 
or actual evil effecL^r-Acker v. Wat¬ 
kins, supra. 

96. N.J.—In re Gallagher, 196 A. 
430, 123 N.J.Eq. 384. 

24 C.J. p 116 note 41. 

Acquisition of property of estate by 
representative see infra il 268, 288, 
804, 314. 

Bzesoislag option 
Testator's unexercised option to 
purchase certain property remained 
asset of estate, and executor cannot 
refrain from selling the option or 
from exercising it In her fiduciary 
capacity, and then in her individual 
capacity exercise It to her personal 
advantage; and the advantage or 
profits arising from its exercise in 
her individual capacity must be held 
as profits accruing to the estata— 
Flett V. South Jersey Title ds Finance 
Co., 124 A. 162, 96 N.J.Ba. 244. 
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OonduotiBg fant as penonal bnsl* 

ness 

An estate is not liable for debts 
incurred by administrator while con¬ 
ducting estate farm as his personal 
business without authority.—In re 
Jennings' Estate, 241 P. 666, 74 Mont. 
468. 

97. S.D.—First Nat. Bank v. Selm- 
ser Fuel & Grain Co., 227 N.W. 62, 
55 S.D. 586. 

24 C.J. p 116 note 42. 

Payment of self for servloes 

Administrator operating farm 
without authority from court, and 
making unauthorised payments to 
himself for services rendered and for 
machinery and Implements, was 
chargeable with payments.—In re 
Jennings' Estate, 241 P. 648, 74 Mont. 
449. 

oommoa law . • . [an] ad¬ 

ministrator was permitted to use the 
funds of . . . the estate for his 

own purposes, being bound only to 
make a faithful accounting when an 
accounting became due."—People v. 
Birket, 264 Ill.App. 96, 103, affirmed 
174 N.E. 388, 342 Ill. 333. 

98. Kan.—Vincent v. Werner, 88 P. 
2d 687, 140 Kan. 599. 

La.—Baldwin v. Carleton, 16 La. 394. 
N.Y.—In re Baker’s Estate. 292 N. 

Y.S. 122, 249 App.Div. 266. 

S.C.—Blankenship v. Zimmerman. 

199 S.E. 527, 188 B.C. 413. 
Znveotmeat la administrators oon- 
paay 

Executors or administrators can¬ 
not invest estate's funds in their own 
property, even though given power 
to invest; and, where administrators 
transferred notes and mortgages be¬ 
longing to mortgage company, of 
which one administrator was presi¬ 
dent, to estate, and transferred es¬ 
tate funds to mortgage company in 
return therefor, administrators would 
be charged with estate funds trans¬ 
ferred to company and credited with 
value of notes and mortgages.— 
Whitlow V. Patterson, 112 g.W.2d 
86, 195 Ark. 173. 

99. Masa—<Comstock v, Bowles, 3 
N.B.2d 817, 296 Masa 260. 

90L N.C.—Grant v. Reese, 94 N.C 
720. 

24 C.J. p 116 note 44. 
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take secret fees, commissions, or discounts, from 
persons with whom he deals as representative,^^ use 
money of the estate for his individual benefit,pur¬ 
chase for his personal profit an outstanding life es¬ 
tate in real property held by him in trust,** sell or 
pledge assets as special security for, or payment of, 
his individual debt, or for some individual advan¬ 
tage,or in any other way take for his own benefit 
a position regarding the estate in which his interest 


§ 239 

will conflict with his duty.^^ Where an executor 
has taken title to a note in his own name, he can¬ 
not, as against liability to the estate, set off the 
value of the note or money spent in foreclosing a 
mortgage securing it.*® 

Extent and limits of rule. Where it is shown 
that the transaction was in good faith,*7 and pro¬ 
motive of the interests ^of the estate,** the general 
rule may be relaxed; and in other cases where the 


81. Colo.—In re Macky*8 Estate, 213 
P. 131, 73 Colo. 1. 

Kan.—Vincent v. Werner, 38 P.2d 
687, 140 Kan. 599. 

N.Y.—In re Wechsler’s Estate, 13 
N.T.S.2d 940, 171 Misc. 738. 

24 C.J. p 116 note 45. 

Vse of rebates to paj for stock 
Rebates on rerular price for ain- 
nina cotton produced on plantation 
of decedent's estate, made to father 
of administratrix to whom adminis¬ 
tratrix had transferred her stock in 
ainnina company under arranaement 
to credit rebates on price of stock, as 
stockholder in ginning company, were 
charaeable to administratrix.—^Alex¬ 
ander V. Hancock. 171 So. 544, 177 
Miss. 590. 

Bpllttlaa with auardiaa 

Where executor had secret agree- 
ment with auardian of Infant for di¬ 
vision of auardian's compensation, 
and compensation was actually divid¬ 
ed between such executor, his manaa- 
ina clerk, and auardian. such facts 
were around for removal of executor 
and basis of surcharae for amount 
paid to him and his managina clerk. 
—In re Wechsler's Estate. 273 N.T.S. 
968, 152 Misc. 664. 

Baforoemeat of ooaualssioa coatraet 
Administrator's contract for com¬ 
missions on sale of realty belonaing 
in part to estate being illegal, he 
cannot maintain action thereon, even 
though estate had only a one-fourth 
interest, and other party to contract 
knew he was dealing with adminis¬ 
trator.—Murray v. Stuart. 247 P. 187, 
79 Colo. 454. 

38. N.T.—Matter of Meagley, 66 N.T. 
8. 603, 39 App.Dlv. 83. 

88. Minn.—In re Robbins, 103 N.W. 

217. 94 Minn. 43, 110 Am.S.R. 376. 

24 C.J. p 115 note 47. 

84. Ala.—Farmers' A Merchants' 
Bank v. Sanford, 43 So. 226. 150 
Ala. 196. 

24 C.J. P 115 note 48. 

85. Colo.—Scholts V. Hasard, 191 P. 
123, 68 Colo. 343. 

Mich.—^In re McClung's Estate, 256 
N.W. 199, 200, 267 Mich. 809, cit¬ 
ing Oospus aruKls. 

24 C.J. p 116 note 49. 

Purchase of claims against estate 
at discount see Infra 5 393. 


Bmployment of melf 

A contract for compensation, to be 
paid by the administrator of an es¬ 
tate of deceased person for services 
to be performed by himself and his 
partner as attorneys in an action 
to be commenced by them for dam¬ 
ages for the wrongful death of de¬ 
cedent, is in violation of the trust 
reposed in the administrator, and 
cannot be enforced.—^Judy v. Atchi¬ 
son. T. & S. F. Ry. Co., 205 P. 1116, 
111 Kan. 46. 

Proenrlng title to be quieted lu self 

Where title was quieted in an heir 
who was also the administrator of 
the estate of the ancestor, through 
whom by arrangement during his 
I lifetime he claimed title to the land, 
which was in dispute amongst the 
remaining heirs, the decree will be 
set aside on the theory that as ad¬ 
ministrator he was bound to hold the 
assets of the estate for the benefit 
of creditors and parties entitled to a 
distributive share thereof.—Love v. 
Phillips, 208 P. 882. 60 Utah 329. 

36. Neb.—In re Boschulte's Estate. 

264 N.W. 881. 130 Neb. 284. 

37. Qa.—Waldrop v. Chandler, 118 

S.E. 746. 166 Ga. 829. 

24 C.J. p 116 note 52. 

Full disclosurs and approval 
I Where executor had a selfish Inter- 
I est incompatible with that of estate, 
but the facts were fully disclosed 
to court, and guardian of infant in 
approving the transaction acted on 
advice of independent counsel, and 
transaction was approved by the 
court, it could not thereafter be dis¬ 
affirmed by the infant.—In re Fiske's 
Estate. 291 N.W. 289, 207 Minn. 44. 

Bease to self 

It was no around for objection to 
the final account of an administrator 
that he had applied to be allowed to 
lease certain land belonging to the 
estate and had profited personally by 
the administration, where, under the 
will and by agreement of the parties, 
he was entitled to the possession of 
such property.—In re Adin's Estate, 
202 P. 262, 117 Wash. 698. 

Purohase of evlAeBoe of debt 

The fact that executor purchases 
chose in action, evidencing Indebted¬ 
ness by testator, together with deed 
to land in which beneficiaries have 
interest given to secure the debt, is 
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not. without more, evidence of fraud, 
and, if bona fide, is not void.—^Wal¬ 
drop V. Chandler, 118 S.E. 746, 156 
Ga. 829. 

Xisaslng property to estate 

Executor and trustee carrying on 
business of decedent's coal company 
and acquiring land in own name and 
leasing same for royalties to com¬ 
pany was not guilty of misconduct 
where decedent's policy was to op¬ 
erate on leased land wherever pos¬ 
sible, and royalties were at usual 
rate.—In re Evans* Estate, 232 N.W. 
72, 212 Iowa 1. 

Xsirs as parties to agresmeat 

Agreement between heirs and ad¬ 
ministrator and defendant lessee for 
settlement of rent by deducting from 
it the administrator's individual In¬ 
debtedness on store account was held 
valid, in the absence of estate debts 
requiring application 'of rent toward 
their payment. In view of statute 
providing that lands are assets for 
payment of debts.—Campbell v 
Smith, 268 S.W. 369, 880. 167 Ark. 
638. 

38. Mass.—Dudley v. Dudley, 15 N. 

E.2d 212, 300 Mass. 270, 117 A.L.R. 

1366. 

24 aj. p 116 note 62. 

Bsoslviag fee as attomsy 

Executor, who by will was author¬ 
ised to act as his own counsel, and 
who, as attorney, negotiated loan by 
estate to third party, which was ad¬ 
vantageous to estate, could keep fee 
paid him by such third party pursu¬ 
ant to contract made in good faith.— 
Koteen v. Bickers, 177 S.E. 904, 168 
Va. 676. 

Advamolag money; ta king mortgage 

Executor or administrator may ad¬ 
vance money to estate which he 
represents, to be used in pasrment of 
pressing claims against estate, or in 
payment of expenses of administra¬ 
tion or fees allowed executor, and 
may mortgage property of estate to 
himself, without violating statute 
prohibiting him from being interest¬ 
ed in “sale" of property of estate.— 
Corporation of America v. Bank of 
America Nat. Trust & Savings Ass'n, 
46 P.2d 262. 7 Cal.App.2d 470. 
Payment of dooedent’s debt 

Where intestate, to secure indebt¬ 
edness, pledged trust estate, corpus of 
which was to be turned over to wife 
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estate suffered no loss from the acts of the repre¬ 
sentative, the rule has not been applied.^® An ex¬ 
ecutor who without authority sells corporate stock 
belonging to the estate is liable only for the loss 
then resulting to the estate, and legatees cannot hold 
him to account as trustee for profits made by him 
some years subsequently in the repurchase and sale 
of such stock.^^ The fact that the estate included 
stock in a corporation in which the executor indi¬ 
vidually also owned stock does not affect the rights 
of the executor unless it is shown that by reason of 
the two holdings he was able to achieve a result, in 
relation to the corporation, which would have been 
impossible otherwise but, where the executor 
and another were both left stock, the purchase of 
additional stock by the executor from a third person, 
so as to give him control of the corporation, was 
held not a breach of trust.^2 

While a representative cannot take an assign¬ 
ment of a mortgage on his decedent’s land and ex¬ 
ercise the power of sale therein to foreclose to the 
injury of the heirs, ^3 he may, with his own funds, 
purchase and take an assignment of a note outstand¬ 
ing against his decedent, and avail himself of any 
securities held by the creditors, without using them 


to the prejudice of other creditors or the heirs.*^ 
.While a representative is not entitled to retain as¬ 
sets of the estate at their inventoried value,^® he 
may retain assets at a fair rate of valuation of 
which the appraisement is prima facie proof,al* 
though he cannot make a profit by retaining them 
at a price lower than offered by others and re¬ 
fused by him.^*^ 

§ 240. Transactions with Heirs, Etc. 

Since an executor or adminietretor atande in a trust 
reiation to the beneficiaries of the estate, he may not 
profit from transactions with them to their prejudice; 
but such transactions have been held not void, but void¬ 
able. 

t 

An administrator stands in a trust relation toward 
those interested in the estate of the intestate, in¬ 
cluding the widow and heirs, as far as transactions 
between him and them are concerned,^* and equity 
will not permit a person who is, or is about to be¬ 
come, an administrator to profit from his transac¬ 
tions with the heirs to their prejudice.^® However, 
it has also been held that a transaction between an 
executor or administrator and the persons he repre¬ 
sents is not void,®® but is voidable, provided a want 
of equity and of fair dealing appears in the trans- 


on intestate’s death, wife who paid 
the indebtedness, and was ten 
months later made administratrix 
and chargred the indebtedness against 
the estate, could not be surcharged 
for corpus of trust which she re¬ 
ceived, on theory that one occupying 
position of trust cannot deal to her 
own advantage with trust estate.—In 
re Zabriskie’s Estate, 287 N.Y.S. 249, 
159 Misc. 199. 

39. JLgrcemciit to reporohaso stock 

An executor may transfer at par, 
in settlement of a legacy, stock that 
is worth less than par, and at the 
same time agree to repurchase the 
stock later at an advanced price on 
his personal account.—^Weymouth v, 
Goodwin, 76 A. 61, 106 Me. 610. 

Payment of dobts 

(1) A representative may properly 
apply the assets of the estate to the 
payment of a debt of his decedent in 
its due order, although he is individ¬ 
ually liable as decedent's surety.— 
Rowland V. Cocke, 2 J.J.Marsh., Ky., 
79. 

(2) Representative may even pay 
such debt where he, in his individual 
capacity, is the principal debtor and 
decedent is the surety.—Shelton v. 
Carpenter, 60 Ala. 201. 
amptoyment of one eneontor 

Executors' employment of one of 
themselves to manage realty of and 
collect rent due corporation, all stock 
of which was held by estate, was 
proper.—In re Schlesinger's Estate, 
266 N.T.S. 881, 148 Mise. 276. 


Bmployment by oozporatlom 

Representative may accept salary 
as an officer of a corporation in 
which the estate is interested merely 
as a stockholder.—Matter of Brown, 
139 N.Y.S. 469, 78 Misc. 342—24 C.J. 
p 117 note 62. 

40. U.S.—Hiller v. Ladd, Or., 85 F. 
703, 29 C.C.A. 394. 

41. N.Y.—In re Sullivan’s Estate, 6 
N.Y.S.2d 783, 169 Misc. 16, af¬ 
firmed 8 N.Y.S.2d 633, 256 App.Div. 
1008. 

42. Wash.—^In re Johnson's Estate, 
60 P.2d 271, 187 Wash. 652, 106 A. 
L.R. 217. 

43. N.C.—Morton v. Blades Lumber 
Co., 66 S.E. 651, 144 N.C. 31. 

44b N.C.—Morton v. Blades Lumber 
Co., supra. 

46. Md.—Dennis v. Dennis. 16 Md. 
73. 

24 C.J. p 117 note 69. 

48b N.Y.—Matter of Haug, 106 N.Y. 

S. 850, 65 Misc. 481. 

24 C.J. p 117 note 60. 

47. Pa.—^Wiley's Appeal, 8 Watts & 
S. 244. 

4a Ala.—Ward v. Tatum. 180 So. 
898, 222 Ala. 66. 

Ark.—Flowers v. Flowers, 106 S.W. 

949, 84 Ark. 657, 120 Am.S.R. 84. 
Ill.—Edwards v. Lane. 168 N.E. 460. 
331 Ill. 442. 

4a Iowa.—Bettendorf v. Bettendorf, 
179 N.W. 444, 946, 190 Iowa 88. 
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Kan—Alumbaugh v. Hedges, 265 P. 
50, 125 Kan. 449. 

Pa.—Mallalieu’s Estate, 42 Pa. Super. 

101 . 

Purchase of realty from widow, heir, 
or devisee see infra S 268. 

Purchase of interei^t of heir or lega¬ 
tee in personalty see infra fi 304. 

Failure to disclose facts 

N.Y.—Palmer v. Taylor, 194 N.Y.S. 
146, 201 App.Div. 422. 

Fraudulent representations 

Releases and assignments of lega¬ 
tees* or devisees' Interest In testa¬ 
trix* estate procured by executor for 
his personal benefit by fraudulent 
representations concerning estate 
were held invalid.—Crowley v. Nix¬ 
on, 296 P. 376, 132 Kan. 652, rehear¬ 
ing granted 297 P. 1117. 

Payment by bsir for withdrawing 
suit 

An executor who was authorized 
by probate court to be appointed as 
ancillary administrator in foreign 
state, but who, after commencing 
proceedings to that end, withdrew 
suit in consideration of payment to 
him of money by the heir at law, 
was properly chargeable in his final 
account with that money, notwith¬ 
standing it would eventually enhance 
estate devolving on the heir at law. 
—^In re Brown's Estate, 76 P.2d 857, 
147 Kan. 396, 116 A.L.R. 1612. 

80u Conn.—Schwarts v. Schwartz, 
132 A. 461, 104 Conn. 271. 
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action,and provided the beneficiaries act to avoid 
the transaction with reasonable promptness.®^ It 
has been held that an administrator may properly 
act as an attorney in fact for a beneficiary of the 
estate.®® 

§ 241. Rights of Person Dealing with Repre¬ 
sentative 

Whether a traneaction between a third pereon and a 
repreeentative acting for hie Individual benefit will be 
euatalned agalnet the Intereet of the estate depends on 
whether the third person acted with notice cf the repre¬ 
sentative’s breach of trust. 

Transactions by a representative^ such as a sale 


§ 242 

or pledge of assets, entered into for purposes other 
than the due discharge of his duty as fiduciary will 
not be sustained against the interests of the es¬ 
tate, where the person with whom he dealt had no¬ 
tice of his bad faith or breach of trust, and in 
such case the transaction may be set aside and res¬ 
titution enforced;®^ and a transferee having rea¬ 
sonable ground for suspecting that there was a con¬ 
version is answerable for the assets.®® On the oth¬ 
er hand, a third person who, in dealing with the 
representative, acted in good faith and without notice 
of the representative’s bad faith, and parted with 
consideration, will be protected in the transaction.®® 


H. WASTE, CONVERSION, OR EMBEZZLEMENT OP ASSETS 


§ 242. Liability and Extent Thereof in Gen¬ 
eral 

a. In general 

b. Extent of liability 

a. In General 

An executor or admlnletrator la peraonally liable for 
waste, or conversion or similar loss to the estate, In 
some Instances even where the misconduct Is that of a 
third person; and a third person may be liable for the 
misconduct of the representative, where such third per¬ 
son knowingly acquired the property or participated In 
the misconduct. 

An executor or administrator is personally liable 
to those who are interested in the estate as heirs, 


distributees, creditors, or otherwise,®*^ for waste,®® 
or for conversion,®® misapplication,®® or embezzle- 
ment®i of the assets of the estate. 

In addition to their remedy against the repre¬ 
sentative personally for waste or conversion, the 
beneficiaries of the estate may also maintain an ac¬ 
tion on his official bond, see § 961 infra, and, as 
appears below, may hold third persons liable, in a 
proper case/ Where statutes so provide, the repre¬ 
sentative may be subject to penalties for conversion, 
embezzlement, and kindred offenses.®® 

Nature of liability. It has been held that the 
liability of an executor or administrator for waste 


51. Conn.—Schwartz v. Schwartz, 
supra. 

N.M.—Woodson v. Haynolds, 76 P.2d 
34, 42 N.M. 161. 

Evidence held to support Undine 
that administrator did not meet 
burden of showing* that widow's re¬ 
lease of her interest in decedent's 
estate was fairly made and without 
misrepresentations to widow.—Ward 
V. Tatum, 130 So. 898, 222 Ala. 66. 

52. Conn.—Schwartz v. Schwartz, 
132 A. 461, 104 Conn. 271. 

58. Alaska.—Dybvik v. Behrends, 8 
Alaska 644. 

Beoelpt for shara 

Administrator, as attorney in fact, 
may give valid receipt for beneflei- 
ary*B distributive share of estate.— 
Dybvik v. Behrends, supra. 

54 , xj.S. —In re Byrne, C.C.A.N.Y., 
82 F.2d 189, certiorari denied Mohr 
V. Bielaski, 60 S.Ct 17. 280 U.S. 
657, 74 L..Bd. 612. 

Ky.—^Liedford v. Magowan's Adm'r, 
22 S.W.2d 122, 123, 231 Ky. 727, 
quoting Ctovpnn Juris —Hardwick v. 
Cotterlll. 299 S.W. 968, 221 Ky. 783. 
24 C.J. p 117 note 66. 

55. N.Y.—Gottberg v. U. S. National 
Bank, 80 N.B. 41, 131 N.Y. 696— 
Randel v. Dyetti 88 Hun 847. 


55. Me.—Bailey v. Merchants' Ins. 

Co.. 86 A. 328, 110 Me. 348. 

24 C.J. p 117 note 67. 

57. N.D.—Macfadden v. Jenkins. 169 
N.W. 161, 40 N.D. 422. 

24 C.J. p 118 note 68. 

One rsosiviag hsasftts under will 
to which he would not be entitled 
in absence of will is not entitled to 
attack executor's disposition of other 
property, pursuant to other terms of 
will, as conversion.—Kdsall v. 
Hutchings, Tex.Civ.App., 143 S.W.2d 
700, error refused. 

Eolsass by hair, executed to execu¬ 
tors, having effect of receipts, which 
could be avoided for misapprehen¬ 
sion of facts and rights, was held not 
ground for dismissing complaint in 
suit for conversion.—Squier v. 
Houghton, 226 N.Y.S. 162, 131 Misc. 
129. 

58. Ala.—^Amos v. Toolen, 168 So. 
687. 232 Ala. 687. 

Ga.—Bellah v. Cleghorn, 141 S.E. 311, 
165 Ga. 494. 

Mich.—^MacKenzie v. Union Guardian 
Trust Co., 247 N.W. 914, 262 Mich. 
663. 

N.Y.—In re Fewer's Elstate, 31 N.Y.S 
2d 810, 177 Misc. 788. 

24 aj. p 118 note 69. 
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Statute not retroactive 

Amendatory statute charging exe¬ 
cutor with waste through delaying 
to raise money by collecting debts 
or selling real or personal estate re¬ 
sulting in lessening of value of es¬ 
tate, and providing that no such lia¬ 
bility should arise if one or more of 
statutory causes for delay existed, 
was held limited in application to 
liability arising after its enactment 
and inapplicable to liabilities of exe¬ 
cutrix to creditor accruing prior to 
its enactment.—In re Onstad's Es¬ 
tate, 271 N.W. 652, 224 Wls. 332, 109 
A.L.R. 630. 

58. Ala.—^Amos v. Toolen. 168 So. 
687, 232 Ala. 587. 

N.Y.—In re O’Keefe's Estate, 3 N.Y. 
S.2d 878, 264 App.Div. 692—In re 
Balcone’s Estate, 260 N.Y.S. 647, 
145 Misc. 499. 

24 C.J. p 118 note 70. 

50. N.Y.—Reilly v. Porcher, 61 N. 
Y.S. 662, 46 App.Div. 290. 

24 C.J. P 118 note 71. 

51. Ill.—Connor v. Akin, 34 IlLApp. 
431. 

58. Miss.—State v. Pannell, 34 So. 
388. 

24 C.J. p 118 note 74. 
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or conversion is not contractual within the meaning 
of statutes conferring jurisdiction of actions on con¬ 
tracts express or implied but the obligation of 
an executor to an injured legatee, where the ex¬ 
ecutor fails to obey the will as regards disposition 
of property, has been held to possess all the essen¬ 
tials of a debt.^^ 

Liability for acts of others. An executor or ad¬ 
ministrator may be liable for waste or conversion, 
even though it is committed by another, where he 
has acquiesced therein;*^ and, if a representative 
enters into any arrangement which limits or sur¬ 
renders his control over property, such act renders 
him liable in the event of loss, notwithstanding he 
may otherwise not have been guilty of negligence or 
bad faith.^^ An executor or administrator is liable 
for a devastavit committed by his wife during cov¬ 
erture,®'^ and, if a devastavit is committed by the 
husband of an executrix, and she survives him, she 
is chargeable with the loss suffered by the estate.®® 
An executor or administrator is not, however, 
chargeable with, or responsible for, the acts of his 
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predecessor in office.®® 

Whether an executor or administrator is liable 
for the embezzlement or other misconduct of an at¬ 
torney or agent employed by him depends on wheth¬ 
er the representative acted within the scope of his 
powers and with good faith and ordinary pru¬ 
dence but it has also been held, without reference 
to good faith or prudence, that a representative is 
liable for loss or misappropriation of funds by an 
agent or attorney.^i 

Liability of third persons. Property held by an 
executor or administrator, being held in trust, may, 
where misappropriated, be followed by the benefici¬ 
aries of the estate into the hands of third persons 
if it can be traced,at least where such third per¬ 
sons have notice that the disposition by the repre¬ 
sentative is fraudulent;*^® and a third person will 
be liable, with the representative, for the loss result¬ 
ing from a devastavit or conversion, where he par¬ 
ticipates therein or takes advantage thereof know¬ 
ingly,^® but not where he acted in good faith and 


63i Pa.—Sidle v. Anderson, 46 Pa. 
464—^Wilson v. Lona, 12 Sera. A R. 
68 . 

Ofi Utah.-—In re Campbeirs Estate. 

178 P. 688, 63 Utah 487. 

68. Ala.—^Pearson v. Darrinaton, 32 
Ala. 227. 

24 C.J. p 120 note 16. 

Iiiabllltv for acts of coexecutors or 
coadministrators see infra I 1046. 
66i Neb.—^In re Boschulte's Elstate, 
264 N.W. 881. 130 Neb. 284. 

67. N.H.—Smith v. Jewett. 40 N.H. 
613. 

24 C.J. p 120 note 16. 

6a Pa.—Calhoun’s Appeal. 89 Pa. 
218. 

24 C.J. p 120 note 17. 

6a Ark.—Finn v. Hempstead. 24 
Ark. 111. 

7a Or.—In re Chandler’s Estate. 
297 P. 841, 136 Or. 128. 

Bxseutzls lisld Uablo for proceeds 
converted by attorney where she 
failed to use ordinary prudence and 
to aive matters personal attention. 
—^In re Chandler's Estate. 297 P. 841. 
136 Or. 128. 

71. W.Va.—McElhinny v. Minor. 114 
B.B. 147. 91 W.Va. 766. 

7a Or.—^Thorson v. Hooper. 109 P. 

888. 67 Or. 76. 

24 CJ. P 181 note 46. 

Mote tr ans fsCTS d to susstT 
Oa^-Carnes v. Jones. Oa.Dec. 170. 
to wif a 

Where an administrator misappro¬ 
priates the funds of the estate, and 
buys therewith mortaaaes, which are 
asslaned to his wife, equity will, at 
the suit of the administrator de 


bonis non. require the administrator 
and his wife to make restitution.— 
Saraent v. Wood. 81 N.E. 901. 196 
Mass. 1. 

Sffeot of zepreseatative^s death 

(1) A note taken by an administra¬ 
tor for the proceeds of land of his 
decedent, sold under an order of the 
orphans’ court for the payment of 
debts, and showlna on its face the 
purpose for which it was alven. 
constitutes a trust fund in the hands 
of the administrator, and may be fol¬ 
lowed In the hands of his adminis¬ 
tratrix or her assianee.—^Barwick v. 
White. 2 Del.Ch. 284. 

(2) However, where administrator 
! who had commlnaled funds of estate 
* with his own dies, and his estate is 

distributed, those entitled to the 
commlnalod funds in the first estate 
cannot recover from such distribu¬ 
tees where they failed to make claim 
until after distribution.—McComas 
v. Lona. 86 Ind. 549. 

78. Ark.—^Dyer v. Jacoway, 48 Ark. 

I 186. 

111.—Eltina V. First Nat Bank, 60 
N.E. 1096. 178 Ill. 868. 

Zhnooent pazohaasv 
Where funds are traced into pur- 
I chase price of property, tsust at- 
I taches to such money except in 
I hands of innocent purchaser.—Mc¬ 
Millan V. McMillan, 116 6o. 676. 218 
Ala. 669. 

74. N.Y.—Btark v. National City 
Bank of New York, 16 N.B.2d 876, 
278 N.Y. 888. 123 A.L.R. 99. re- 
versina 1 N.Y.8.2d 738. 26*8 App. 
Div. *801, motion aiwnted 2 N.Y.S. 
3d 898. 264 App.Div. 668, modify- 
ina 291 N.Y.S. 664, 161 Misc. 61— 
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In re Gauthier’s Estate. 257 N.Y. 
S. 532. 143 Misc. 788. 

N.C.—Dancy v. Duncan. 1 S.K 466, 
96 N.C. 111. 

Va.—Graff v. Castleman. 6 Rand. 
19*5. 26 Va. 196. 16 Am.D. 741. 

Bank rsoelviaa boneflts 

A bank which received some of the 
fruits of misappropriation by execu¬ 
tor. and the officers of which had 
actual notice of other diversions or 
at least of a purpose or plan of ex¬ 
ecutor to use the funds of the estate 
for his private benefit became a par¬ 
ty to the misapplication so as to 
warrant brinsrinp bank into settle¬ 
ment suit as a defendant—Peoples 
Nat. Bank v. Guier, 145 B.W.2d 1042, 
284 Ky. 702. 

Bursty as partloipaat 
If surety, on bond of administra¬ 
tor of estate of insured, with knowl- 
edgre or notice that administrator as 
administrator of estate of beneflclary 
of life policies, commingled policy 
proceeds with moneys of estate of in¬ 
sured, participated in wrongful act of 
administrator in depositing ouch 
moneys in bank which later closed, 
surety would be liable for loss not on 
theory of beinp surety on bond, but 
because of surety’s actual participa¬ 
tion in wronp as joint tort-feasor.— 
Boutwell V. Drinkard, 160 Bo. 849. 280 
Ala. 212. 

mspaymsBt of lanpropor lotm 
However, where executor loans 
funds of estate to firm of which he 
is a member, and from time to time 
draws out moneys which are charged 
to him in account, and on subsequent 
settlement with firm it lb agreed that 
money so drawn out ghall be ap- 
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without notice.^® Where the representative's acts 
were not a violation of his trust, those who aided 
him in such acts committed no wrong and are not 
liable for losses which may have resulted.*^® 

The effect of the rule that third persons may be 
liable for waste or conversion is not to limit the 
obligations of the representative, who remains pri¬ 
marily and individually liable,'^^ but to give the ben¬ 
eficiaries of the estate an election to charge the rep¬ 
resentative for the loss or to pursue their remedy 
against the third person.^® 

Presumptions as to disposition. Where a repre¬ 
sentative, having the power of appointment over a 
certain fund, misappropriates securities of the es¬ 
tate, it will be presumed that he used first the fund 
over which he had the power of appointment, and 
the property which he could dispose of by appoint¬ 
ment would, to the extent of the misappropriation, 
be lessened.^® Similarly, where an executor who 
was also a devisee had the power to sell the prop¬ 
erty, and improperly sold part of it without making 
any provision for the other devisees, the amount 
realized by the sale will be deemed to have been 
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used to satisfy his claim as devisee, so that he could 
assert no further claim.®® 

Lien on representative's property. There is no 
specific lien on the property of the representative 
to make good his waste or embezzlement.®^ 

b. Extent of Liability 

In general, the liability of a representative for waste, 
eonvereion, or other lose of property through his fault is 
for the value of the property at the time of the miscon¬ 
duct, plus interest. 

The actual value of the assets at the time of 
their waste, conversion, embezzlement, or misap¬ 
propriation, computed in lawful money, is usually 
the measure of the liability of the executor or ad¬ 
ministrator who was at fault,®^ and in case of con¬ 
version the representative may be charged with the 
highest value which can properly be placed on the 
property.®® In general, the representative is liable 
for interest on the amount misappropriated, wasted, 
or commingled.®^ It has been held that the limit 
of liability, in the absence of a showing that the 
representative made a larger profit, is the return of 
the principal sum not accounted for with legal in- 


plled to payment of loan, devisees 
are bound by this adjustment, al- 
thousrh partners knew that loan was 
of trust property, and on Arm books 
It was credited to estate.—Sherburne 
V. Goodwin. 44 N.H. 271. 

7®. X.T.—SUrk V. National City 
Bank of New York, 16 N.B.2d 376, 
278 N.Y. 388, 123 A.L.n. 99, re¬ 
versing 1 N.Y.S.2d 738, 253 App. 
Div. 801, motion granted 3 N.Y.S. 
2d 898. 254 App.Div. 558, modify¬ 
ing 291 N.Y.S. 884, 161 Misc. 51. 
But j of third penoa 
The only duty owed to an estate 
by third persons negotiating with 
administratrix for exchange of de¬ 
cedent's stock for other stock was 
to refrain from interference with 
the assets which they knew or 
should have known might cause in¬ 
jury to the estate.—Stark v. Nation¬ 
al City Bank of New York, supra. 
Zaduolag' caohangs of saouzittss 
Where banking corporation, formed 
to acquire control of predecessor 
banks, and another bank induced ad¬ 
ministratrix to exercise stockhold¬ 
ers' privilege of exchanging dece¬ 
dent's stock in predecessor banks, 
which were not sold on the market, 
for equivalent stock in new corpora¬ 
tion, and the new stock decreased in 
value, banks which Induced the ex¬ 
change were not liable to administra¬ 
trix for having' participated in wast¬ 
ing the estate's assets, in absence 
of showing of bad fuith.—Stark v. 
National City Bank of New York, su¬ 
pra. 

yti Va.—*ColUns v. Hartford Acci- 
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dent & Indemnity Co., 17 S.E.2d 
413. 178 Va. 501, 137 A.L.R. 1046. 
Admlaistratrlz as life tenant 
Where testator's wife in capacity 
of administratrix cum testamento 
annexe had right to transfer assets 
of estate to herself as life tenant 
without requiring a forthcoming 
bond and life tenant with power of 
possession and control was not guilty 
of the violation of her trust, those 
who aided her in either of her ca¬ 
pacities in which she acted commit¬ 
ted no wrong and hence were not lia¬ 
ble for losses which occurred pri¬ 
marily because of economic depres¬ 
sion.—Collins V, Hartford Accident 
& Indemnity Co., supra. 

77- Ga,—Bellah v. Cleghorn, I4l S. 

E. 311, 165 Ua. 494. 

78. Or.—Thorson v. Hooper. 109 P. 

388, 57 Or. 75. 

24 C.J. p 121 note 45. 

Where assets have beeu trausfer. 
red to creditor of the representative, 
other creditors may elect to avoid 
such transaction, and hold the cred¬ 
itor liable for assets thus received, 
or may let the transaction stand and 
charge the personal representative 
for a devastavit.—Frank v. Thomp¬ 
son. 16 So. 684, 105 Ala. 211. 

78. Pa.—In re Mertens* Estate, 19 
Pa.Dist. & Co. 60. 

80. Or.—Stanley v. U. 8. Nat. Bank 
of Portland. 224 P. *835, 110 Or. 
648. 

81. N.Y.—^Wilkes v- Harper, 2 Barb. 
Ch. 838, affirmed 1 N.Y. 686. 

24 C.J. p 128 note 62. 
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88. N.Y.—In re Balcone’s Estate, 
260 N.Y.S. 547, 145 Misc. 499. 

Or.—Weinke v. Majeske. 97 P.2d 179, 
163 Or. 483—^In re Baberee's Es¬ 
tate, 269 P. 861, 126 Or. 301. 

24 C.J. p 123 note 53. 

Fart lutereet la vessel 

The liability of an executor, on a 
claim against a vessel in which the 
testator owned an interest, arising 
while the vessel was being employed 
in his own business, has been held 
to be measured by the extent of the 
testator's Interest.—Hanschell v. 
Swan. 61 N.Y.S. 42, 23 Misc. 304. 
Corporate assets 

Fiduciaries are surcharged for 
waste of corporate assets in which 
they were gainers, to amount of 
difference between value of corpora¬ 
tion’s stock before and after loss.— 
In re Gerbereux' Will, 266 N.Y.S. 
134, 148 Misc. 461. 

83. Pa.—Buck's Estate, >39 A. 821, 
185 Pa. 57. 64 Am.S.R. 816. 

24 C.J. p 122 note 54. 

8^ Neb.—In re Boschulte’s Estate, 
264 N.W. 881, 130 Neb. 284. 

Vader statats providing that Adu- 
ciary shall be liable for highest legal 
rate of interest on surplus money 
which he neglects to invest or loan, 
it has been held that beneAclarles of 
estate are entitled to interest on 
value of property improperly dis¬ 
posed of.—^Arrington v. McDaniel, 
Tex. Civ.App., 4 S.W.2d 262. modided 
on other grounds, Com.App., 14 B. 
W.2d 1009, and certiAed questions an¬ 
swered 25 S.W.2d 295, 119 Tex. 148. 
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terest compounded 

Where the representative by his misappropriation 
makes precise ascertainment of the value of the 
property misappropriated impossible, he will be held 
accountable in the highest degree.®® Where dece¬ 
dent and his administrator each owned half the 
stock of a corporation, the funds of which the ad¬ 
ministrator misappropriated, the estate was injured, 
if the corporation was solvent, to the extent of one 
half of the total of the misappropriations.®^ 

Proof that an administrator has converted to his 
own use a certain sum from the assets of the estate 
does not, in the absence of an accounting, create any 
presumption that he has not converted a greater 
sum.®® 

Conversion of business. In the case of the con¬ 
version of a business, the representative is charge¬ 
able with the value of the business, interest thereon, 
and the profits made during the period of conver¬ 
sion ;®® but he is not chargeable with the gross re¬ 
ceipts, since he must be allowed the expense of con¬ 
ducting the business.®® The representative is also 
chargeable with the value of the good will of the 
business and, where an administratrix complete¬ 
ly took over a business for her own use, it was held 
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that she would be surcharged with a sum sufficient 
to pay decedent’s creditors.®® 

Penalties. Under statutes to that effect, a repre¬ 
sentative whose misconduct has caused the loss may 
be subject to a penalty exceeding the value of the 
property, as where he is made liable for double its 
value.®® 

§ 243. Waste 

Watte It any miamanagement of the ettate of a de¬ 
cedent, or other breach of duty reaulting In Iota, by an 
executor or adminlatrator. In a proper case a repre¬ 
sentative may be restrained from committing watte. 

As Stated in Corpus Juris, which has been quoted 
and cited with approval, a waste of as.sets, or devas¬ 
tavit, is any mismanagement of the estate and ef¬ 
fects of a decedent, or any squandering or misap¬ 
plication of the assets, contrary to the duty imposed 
on the executor or administrator,®^ and consists of 
any act, omission, or mismanagement by reason of 
which the estate suffers loss.®® In general, the par¬ 
ticular method by which the representative has im¬ 
properly diverted the funds is immaterial.®® 

Various particular acts or omissions by the rep¬ 
resentative of a deceased have been held to consti¬ 
tute waste,®'^ such as using the property of the es- 
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86. Cal.—In re Blizalde's Estate. 
188 P. 560. 182 Cal. 427. 

86L N.Y.—In re Hyde's Estate, 266 
N.Y.S. 871, 149 Mlsc. 291. 

87. N.Y.—In re Audltore’s Estate, 
240 N.Y.S. 602, 136 Misc. 664, af¬ 
firmed In re Auditorc's Will, 250 
N.Y.S. 902. 233 App.Dlv. 740, ap¬ 
peal dismissed In re Parascandola, 
178 N.B. 792, 257 N.Y, 654. 
'‘Solvency** of corporation, for pur¬ 
pose of valuing* its stock in deter¬ 
mining liability of stockholder's ad¬ 
ministrator for misappropriating 
corporation's funds, was assumed to 
mean that corporation's assets equal 
Its liabilities.—In re Audi tore's Es¬ 
tate, supra. 

68 . N.Y.—Matter of McCauley, 99 
N.Y.S. 238. 49 Mlsc. 209. 

86 . N.Y.^In re Suess. 75 N.Y.S. 938, 
37 Mlsc. 459. 

60. N.Y.—In re Suess, supra. 

91. Oompntlag value of good will 

Where decedent had conducted 
his business for twenty-eight years, 
and after two years immediately 
succeeding his death executors 
formed corporation and took over 
the business, and carried it on in 
same premises, and maintained busi¬ 
ness without changing sign over 
premises, and. without attempting to 
ascertain whether business had a 
good will, appropriated ' It to their 
own use, It was held that this should 
be charged in their accounting with 


[its estimated value, equal to three 
times the average profit for a single 
year during the three fiscal years 
immediately succeeding decedent's 
death.—Matter of Moore, 127 N.Y. 
S. 884, 69 Misc. 535. affirmed 130 N. 
Y.S. 1122, 1-46 App.Div. 938. 

98. Widow taking over aalooa. 

Where widow of licensed saloon¬ 
keeper took out letters of adminis¬ 
tration on her husband's estate, ob¬ 
tained transfer of license to herself, 
refused large ofter for it, became 
the tenant of the property in place 
of decedent, retained the other per¬ 
sonal property for her own use. and 
carried on the business as her own, 
she was surcharged with sum suffi¬ 
cient to pay her husband's creditors. 
—Brady’s Estate, 21 Pa.Super. 397. 

93. Cal.—Hochwender v. Carter, 114 
P.2d 401. 45 Cal.App.2d 4*35. 

Vt.—Spaulding v. Cook, 4'8 Vt. 145. 

94. Pla.—^Pirst Trust Sc Savings 
Bank v. Henderson, 136 So. 870, 
87'9, 101 Pla. 1437. citing Oofpui 
Jnxla. 

Ky.—Melheiser v. Central Trust Co.. 
36 S.W.2d 377, 379, 237 Ky. 757, 
quoting Oorpus Juxia. 

Mich.—Grigg v. Hanna, 278 N.W. 

12'5, 288 Mich. 443. 

24 C.J. p 118 note 7'5, 

95. Ky.—Melheiser v. Central Trust 
Co., 36 S.W.2d 377, 379, 2*37 Ky, 
757, quoting Ooxpus 8uxi9> 

24 C.J. p 118 note 76. 
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Failure to perform duty 

Any failure of representative to 
perform his duty which results in 
loss to estate amounts to devastavit, 
whether breach of duty is in nature 
of fraud, conversion, negligence,* or 
maladministration.—MacKenzie v. 

Union Guardian Trust Co., 2-47 N.W. 
914, 262 Mich. 663. 

Neglected duty to eell laud 
Under Georgia law a devastavit 
by a neglected duty by executor to 
sell land belonging to estate reault¬ 
ing in loss would not authorize re¬ 
siduary legatee to abandon land and 
recover value of her share in it.— 
Robinson v. Georgia Sav. Bank & 
Trust Co., C.C.A.Ga., 106 P.2d 944. 

96L N.Y.—In re Pewer’s Estate, 31 
N.Y.S.2d 810, 177 Mlsc. 788. 

97. Md.—Harford Bank of Bel Air 
V. Hopper’s E.state. 181 A. 751, 169 
Md. 314. 

Mich.—MacKenzie v. Union Guard¬ 
ian Trust Co., 247 N.W. 914, 262 
Mich. 563. 

Miss.—Hayes v. National Surety Co., 
153 So. '515. 169 Miss. 676—Walton 
V. Walton’s Estate, 109 So. 707, 
143 Miss. 666. 

Wis.—^Wisconsin Trust Co. v. Cous¬ 
ins, 179 N.W. 801, 172 Wis. 486. 
Applying fkuds to gnardlaashlp 
One who Is at the same time ad¬ 
ministrator and guardian commits 
waste by applying funds of the es¬ 
tate' to the interests of the guard'^ 
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tate fbr an unauthorized purpose or in an unau¬ 
thorized ntonner,®* or for his own purposes pur¬ 
chasing property of the estate for himself selling 
property for a price lower than that obtainable,^ 
or on improper terms, as on credit transferring 
assets of the estate without consideration failure 
to collect assets^ or to apply them to debts, in con¬ 
sequence of which failure the land in the hands of 
an heir or devisee is subjected to the debts;® neg¬ 
ligently permitting real estate to be sacrificed for 
the satisfaction of liens which there is sufficient 
personal estate to discharge;'^ paying debts of an 
inferior degree with notice that there are outstand¬ 
ing debts entitled to priority,® unless sufficient as¬ 
sets are retained to pay the latter;® paying in full 
a debt which has no lien or priority, to the exclu¬ 
sion of others, when the estate is insolvent;^® pay¬ 
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ing claims which, by the exercise of proper dili¬ 
gence, the representative might have ascertained to 
be unjust and illegal voluntarily paying or as¬ 
senting to legacies when there are outstanding debts, 
although the representative is ignorant of them, 
where the estate proves insufficient to pay creditors 
in full;i® paying legacies or distributive shares 
without requiring refunding bonds, to the preju¬ 
dice of creditors or wrongfully using one's pow¬ 
er as administrator to get control of the intestate's 
business at less than its full value, and failing to ac¬ 
count for some of the assets of the estate.^® 

On the other hand, where the executor or admin¬ 
istrator acts within the scope of his authority, his 
acts do not constitute waste and, where the rep¬ 
resentative employs the assets in good faith to con- 


lanshJp.—Stillman v. Young, 16 111. 
318. 

BlsolMdiMLoa of court order or jndg- 
moBt 

(1) Failure to make a payment ac¬ 
cording to an order of the court 
constitutes waste.—Bahe v. Jobusch, 
197 I11.APP. 200. 

(2) Judgment against administra¬ 
tor for money to be paid out of spe¬ 
cified assets is conclusive as to ap¬ 
plication of such assets, and it is 
waste for him to make any other 
application of them.—Davies v. Ple- 
wellen, 29 Ga. 49. 

ralluro to plead statute of frauds 

when available constitutes waste.— 
Haskell v. Manson, 86 N.E. 937, 200 
Mass. 599. 128 Am.S.K. 452. 
Bedemptlou of collateral 

l*aying a debt to redeem collateral 
known to be worthless when estate 
Is insolvent constitutes waste.—In 
re Locher's Estate. 67 A. SS-i, 219 
Pa. 46. 

OoUnslve sarreader of security for 

debt due estate constitutes waste.— 
Donaldson v. West Branch Bank. 1 
Pa. 286. 

P8. Ala.—Amos v. Toolen. 168 So 
687, 232 Ala. 587. 

unauthorised iuvestueat 

Ala.—Amos v. Toolen, supra. 

N.Y.—In re Ferrara’s Estate, 260 N. 
Y.S. 7-58. 14'5 M!‘.«c. 705. 

Unauthorised disposition of timber 

Tex.—Arrington v. McDaniel. Civ. 
App., 4 S.W.2d 262. modifled on 
other grounds. Com.App., 14 S.W. 
2d 1009, and certified questions an¬ 
swered 25 S.W.2d 395. 119 Tex. 
148. 

24 C.J. p 119 note 77. 

Bending money 

111.—Caruthers v. Caruthers. 99 Ill. 
App. 402. 

N’.Y.—-Palmer v. Blco Realty Co., 8 
N.Y.S.2d 908. 


Payment of mortgages 

The application of assets to the 
payment of mortgages without au¬ 
thority constitutes waste.—Matter of 
Schulz. 57 N.Y.S. 952, 26 Mlsc. 688. 
99. N.Y.—In re Gentry’s Estate. 249 
N.Y.S. 296, 139 Mlsc. 769. 

24 C.J. p 119 note ’88. 

Use of fallen timber 

Ky.—McCracken v. McCracken, 6 T. 

B.Mon. '342. 

CHft to second wife 
Husband’s gift to second wife of 
diamond given by him to deceased 
first wife was held improper dealing 
with assets of estate.—In re McNa¬ 
mara's Estate, 245 N.Y S. 186, 138 
Misc. 526. 

1. Mass.—Dawes v. Boylston, 9 
Mass. 337, 6 Am.D. 72. 

9. Pa.—In re Grollman’s Estate. 117 
A, 348, 273 Pa. 559. 

24 C.J. p 119 note 81. 

Bess than offered by others 
Mo.—Johnson v. Johnson, 72 Mo.App. 
386. 

Permitting execution sale 

Permitting property to be sold un¬ 
der execution for less than repre- 
.sentative might have sold it for at 
previous time constitutes waste.— 
Dawes v. Winship, 6 Pick., Mass., 
97 note. 

3. Conn.—Foster v. Thomas, 21 
Conn. 285. 

4« Ind.—Krutz v. Stewart, 76 Ind. 
9. 

5. Cal.—Sanderson’s Estate. 15 P. 
753, 74 Cal. 199. 

Mass.—Mitchel v. Lunt, 4 Mass. 654. 
9, Mass.—Mltchel v. Iiunt, supra. 

7. Neb.—Patrick v. Patrick, 100 N. 
W. 939, 72 Neb. 454. 

8 . N.C.—Moye v. Albritton, 42 N.C. 
62. 

21 C.J. p 119 note 90. 

9. Va.—Braxton v. Winslow, 4 Call 
308. 8 Va. 308. 
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10. Miss.—Gay v. Lemle, 32 Miss. 
309. 

S.C.—Wulbern v. Timmons, 3'3 S.E. 
568. 55 S.C. 456. 

11. Ala.—Teague v. Corbitt, 57 Ala. 
529. 539. 

24 C.J. p 119 note 93. 

19. Ala.—Whitfield v. Woolf, 51 
Ala. 202. 

24 C.J. p 119 note 98. 

13. Ala.—Whitfield v. Woolf, 51 Ala. 

202 . 

Pa.—Swearinger v. Pendleton, 4 Berg. 
& H. 389. 

14. N.Y.—Matter of Feierabend, 77 
N.Y.S. 1106, 38 Misc. 524. 

15. Ark.—Walker v. Norton, 136 S. 
W.2d 315, 19-9 Ark. 593. 

Bsmoval of timber 

Ark.—Walker v. Norton, supra, 

24 C.J. p 119 note 77 Ib]. 

Bxcention of trust 
Under will giving In trust timber 
rights on designated property ”as 
more fully appears” from deed of 
designated date, and giving son one 
fourth of proceeds of timber rights 
reserved to testator’s common estate, 
executors of will were not respon¬ 
sible as matter of law to assignee 
of son's interest in timber rights 
for wrongful diversion of moneys 
received from testator’s assignment 
of all timber rights prior to his 
death, which were paid to bene¬ 
ficiaries of trust named in will.— 
Citizens Bank of Marshall v. Gahag- 
an, 196 S.E. 827, 213 N.C. 511. 
Effect of subsequent eveute 

(1) Executor, or administrator 
with the will annexed, who makes 
payment of a legacy, does not be¬ 
come guilty of a devastavit because 
subsequently probate of the will is 
revoked or the will is adjudged in¬ 
valid. 

Fla.—Le Baron v. Fauntleroy. 2 Pin. 
276. 

S.C.—Poag V. Carroll, 23 S.C.U 1. 



EXSXIUTOnS AND ADMINtBTnATOBS 


83 C.J.E 


S 243 


serve the interests of the estate, he will not be lia^ 
ble if his action does not result beneficially.^^ It 
has even been held that there can be no devastavit 
which will sustain an action agfainst an administra¬ 
tor until he has violated an order of the probate 
court to pay creditors.!^ It has been held not nec¬ 
essarily to be waste that the representative paid in¬ 
terest on obligations of decedent, although he might 
have avoided such payment nor is it waste that 
he failed to put the estate funds out at interest, but 
kept them in a commercial bank,^^ that he accepted 
a salary from a corporation in which the estate was 
the majority stockholder,^^ or that he expended 
money in a reasonable effort to save property of his 
intestate situated in another state.*^ Where the ad¬ 
ministrator permitted a caretaker to use furniture 
belonging to decedent and the furniture was dam¬ 
aged in an amount less than the costs of properly 
caring for the furniture otherwise, there was no 

devastavit.*^ 

Evidence^ A devastavit will not be presumed,** 
but must be clearly established by the evidence.*^ 

Rank of claims for waste. It has been held that 
a creditor holding a specialty debt due from an in¬ 
testate and coming against the estate of his admin¬ 


istrator, on account of a devastavit, can only take 
equally with such administrator’s simple contract 
creditors, while his sureties must make up the bal¬ 
ance.** 

Restraining waste, A representative may be re¬ 
strained from committing waste** or ruining the es¬ 
tate by collusion with pretended creditors,*7 provid¬ 
ed, however, there is satisfactory proof of such ac¬ 
tual misconduct or threatened misconduct as will 
render the property and estate in his hands in his 
charge and custody likely to suffer loss and be 
jeopardized by its further continuance under his 
control and management.** 

§ 244. Conversion 

An executor or administrator may be guilty of oon- 
veralon where he uses the assets of the estate for him¬ 
self, or has them transferred to himself, or otherwise 
uses or dlepoaes of the property for an unauthorised pur¬ 
pose or In an unauthorized manner. 

An executor or administrator may be guilty of 
conversion where he uses the assets of the estate 
for his individual purposes or has them transferred 
to himself as individual owner;** applies assets of 
the estate to the use of a firm of which he is a 
member,** or of a corporation in which he is inter- 


(2) Where administrator of na¬ 
tional bank's deceased stockholder 
distributed assets of estate in obedi¬ 
ence to order of court having juris¬ 
diction of estate, and without fraud, 
such distribution was held not de¬ 
vastavit creating personal liability 
on administrator's part for stock¬ 
holders’ assessment thereafter im¬ 
posed when bank became insolvent. 
-—Jack V. Forrest, O.C.A.Utah, 71 
F.2d 264, certiorari granted FOrrest 
V. Jack, 65 S.Ct. 95, 293 U.S. 642, 79 
Ij.Bd. 647, reversed on other grounds 
'SS S.CL 870, 294 U.S. 158, 79 L.Ed. 
829, 96 A.Li.R. 1457, rehearing denied 
55 S.Ct 648. 294 U.S. T33, 70 L.Bd. 
1262. 

18. III.—^In re Mertz's Estate, 241 
Z11.APP. 446. 

1% U.S.—Tate v. Norton, Ark., 94 
U.S. 746, 24 Ii.Ed. 222. 

Ark.—Outlaw v. Yell, 6 Ark. 468. 

18. Ky.—^Beale v. Barnett, 64 S.W. 

m, 23 1Cy,U 1118. 

24 C.J. p 120 note 7. 

18« K.T.—^In ro Chamberlain's Es- 
Ute, 298 N.Y.S. 2*52, 161 BCisc. 880. 
80. N.T.—In re Gerbereux' Will, 266 
N.7.S. 134, 148 Misc; 461. 

Tolnme of b rnto si s 
Payment of knuual salaries of 
about five thousand dollars to ex- 
ooutors as officers of corporation in 
which estate owned majority of stock 
wUts held not misttse or spoliation 
and waste of corporate property di¬ 
minishing value of stock, in view- 


of volume of business transacted.— 
In re Gerbereux' Will, supra. 

81. Pa.—Shinn's Estate, 30 A. 1026, 
1080, 166 Pa. 121. 45 Am.S.R. 656. 
as. Mont.—In re Williams' Estate, 
173 P. 790, 55 Mont. 63. 

83. Ala.—Garrow v. Toxey. 54 So. 
556, 171 Ala. 644. 

88. Ga.—^Weaver v. McCullar, 105 S. 
E. 476, 150 Ga. 820. 

Fallnse to show pazposo of ohoofcs 
issued is not of Itself evidence of 
waste.—Weaver v. McCullar, supra, 
asero suggestion of devastavit 
In an action of debt against an ex¬ 
ecutor merely suggesting a devasta¬ 
vit, the executor is not to be held' 
personally liable, as a devastavit can 
only be established by establishing 
the debt against the estate by mat¬ 
ter of record, and showing assets 
admitted by defendant's plea, con¬ 
fession, or default, or found by the 
verdict of a jury, against a plea of 
plene administravit generally, and 
that defendant has wasted such as¬ 
sets.—Ford v. Rouse, 21 S.C.Li. 219. 

Evldenoo hold not to snstaim olntm 
that diamonds had been given to 
administratrix as gift—In re Brod- 
ezky's Estate, 224 N.Y.S. 282, 180 
Misc. 297. 

86. N.Y.-^Carow v. Mo watt, 2 Edw. ’ 
67. 

8a N.J.—Bentley v. Bentley, Ch., 88 
A. 286. 

24 C.J. p 120 note 26. 
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87. La.—Overton v. Overton, 10 La. 
472. 

88. Pa.—Laferty's Estate, 16 Pa.Co. 
300, *36 Wkly.N.C. 132. 

89. N.T.—Schneider v. American 

Telephone & Telegraph Co., 9 N.Y.S. 
2d 564, 169 Misc. 939. 

Payment of debt 

It is conversion for representative 
to pay his own debt by check signed 
with name of estate and coexecutor. 
—Squire v. Ordemann, 87 N.E. 485, 
194 N.Y. 394. 

Oollateral for loan. 

Representative using property of 
estate as collateral for loan made 
by him personally is guilty of con¬ 
version. 

Mass.—^Tlngley v. North Middlesex 
Sav. Bank, 165 N.E. 119, 266 Mass. 
337. 

N.Y.—In re Balcone's Estate, 260 N. 

Y.S. 547, 145 Misc. 499. 

Oorporato stock 

Elxocutor or administrator may bo 
guilty of conversion where he has 
corporate stock belonging to dece¬ 
dent assigned to himself personally 
and for his own benefit. 

Mass.—Holland v. Ball. 78 N.E. 772, 
193 Mass. 80. 

N.C.—^Whitley v. Alexander, 78 N.C. 
444. 

80l Ga.—Bellah v. Cleghom, 14l 8. 

E. 811. 166 Ga. 494. 

Md.—Miller V. Williamson, 6 MdL 
219. 
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ested uses the property of the estate for an un¬ 
authorized purpose or in an unauthorized manner 
sells or disposes of property of the estate without 
authority sells property of decedent and pur¬ 
chases it himself withdraws money which had 
been deposited in bank to the credit of decedent for 
a specific purpose, but which decedent had refused 
to accept;*® or refuses to allow a domestic serv¬ 
ant, to whom the testator has orally given certain 
articles of personal property, causa mortis, to re¬ 
move them from the house of the testator.** The 
formation of a corporation by the representative 
out of a partnership of which decedent was a part¬ 
ner has been held to amount to a conversion of the 
estate's partnership interest.*^ 

On the other hand, particular acts of a represen¬ 
tative have been held not to constitute conversion,** 
such as merely asserting ownership of assets right¬ 
fully in his possession, although the claim is errone¬ 
ous;** retaining possession of property, in the ab¬ 
sence of a demand therefor,*® unless it is manifest 
that a demand would have been useless taking 


§ 245 

securities in his own name for debts due the estate, 
where he had no fraudulent intent ;** using proper¬ 
ty of the estate where he married decedent’s widow 
and there are infant children of her former mar¬ 
riage;** or failing to pay a debt due by him to the 
estate, which is charged against him in his ac¬ 
counts.** Since one having a half interest in notes 
distributed to heirs under an order of distribution 
became a tenant in common with the distributees, 
the mere act of the administrator in turning over 
the notes to them was not a conversion thereof.*® 

§ 245. Mingling Trust and Personal Funds or 
Property 

In general* an executor or administrator Is personally 
liable for property of the estate which he has mingled 
with his own or other property so as to render the prop¬ 
erties Indistinguishable. 

An executor or administrator should preserve the 
funds and property of decedent’s estate distinct from 
his own so that such assets m4y be known and read¬ 
ily identified;** and, if he mingles the trust prop- 


si. Iboan 

Loan of funds to corporation of 
which executor was secretary waf> 
conversion, for which those know¬ 
ingly participating were liable; and 
making and Indorsing notes covering 
such funds did not affect obligation 
to refund such moneys, nor did fail¬ 
ure to give indorsers on note notice 
of dishonor or nonpayment release 
liability therefor.—IWrst Nat. Bank 

V. Selmser Fuel & Grain Co., 227 N. 

W. 62. 55 S.D. 586. 

32. Ala.—Amos v. Toolen, 168 So. 

687. 232 Ala. 587. 

Zftvsstmsat coatrMir to wUl 
Ala.—Amos v. Toolen, supra. 

Oxatultovs bailment of chattel be¬ 
longing to estate.—Lawson v. Lay, 
24 Ala. 184. 

OoUeotlng seonzltUs and relayeeting 

Where testatrix bequeathed to tes¬ 
tamentary trustees personal estate, 
consisting of bonds and mortgages, 
which was not necessary to pay 
debts, the act of the executor in 
collecting such securities and rein¬ 
vesting the funds constituted a con¬ 
version, and rendered him liable to 
account for the value of the original 
assets to the trustees in cash.—Mat¬ 
ter of Ryer, 88 N.Y.S. 62. 84 App. 
Div. 449. affirmed 72 N.E. 1150, 180 
N.Y. 532. 

Permitting nnantborised ns# 

Administrator's refusal to sell per¬ 
sonalty of husband's estate, and per¬ 
mitting use thereof in operation of 
deceased husband's farm, constituted 
conversion rendering estate liable to 
wife for property converted.—Bey¬ 
ers' Adm'r V. Meyers, 50 8I.W.2d 81, 
844 Ky. 848. 


33. Ohio.—In re Howison's Estate, 
197 N.E. 333, 49 Ohio App. 421. 

24 C.J. p 121 note 31. 

Vse and sale of antomoblls 

Administrator, who took estate's 
automobile and used It partly In his 
private business, and sold it without 
court order, was chargeable with full 
purchase price.—In re lAberee's Es¬ 
tate, 269 P. 861. 126 Or. 301. 

34. N.C.—Carraway v. Burbank, 12 
N.C. 806. 

35< Minn.—Reynolds v. St. Paul 
Trust Co., '53 N.W. 457. 51 Minn. 
236. 

38. Mass.—Scollard v. Brooks, 49 N. 
E. 741, 170 Mass. 445. 

37. Mich.—Heap v. Heap. 242 N.W. 

252, 258 Mich. 250. 

By neglect or partioipation 
Administrators causing loss of 
partnership interest by neglect and 
active participation in converting 
partnership into corporation were ac¬ 
countable therefor.—Heap v. Heap, 
supra. 

33. Appropriation of good wlU 
' One cannot be surcharged for ap¬ 
propriation of good will of business 
where business is shown to be one 
to which good will does not attach. 
—In re Handler's Estate, 15 N.Y.S. 
2d 307. 172 MIsc. 433. 

Bayment of fdnona •kpon### 

A husband's use of property of his 
wife's estate, before his appointment 
as her administrator, to pay reason¬ 
able funeral expenses for deceased 
wa# held not alienation or embez- 
slement.—^In re Wagner's Estate, 62 
P.2d 1186, 178 Okl. 384. 
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Vemporary use of property 

A representative taking property 
of the estate into his possession and 
using it in connection with his own 
property without an order of court, 
for part of the time, and declaring 
that he intended to continue such 
use until decedent's debts should he 
paid, when he would give the entire 
estate to decedent's widow and child, 
was held not to constitute conver¬ 
sion.—Morgan v. Nelson, 43 Ala. 586. 
Pexmlttlng widow to retain posses- 
Sion 

Executors cannot be held guilty 
of conversion of household goods in 
testator’s possession because they 
made inventory and permitted sur¬ 
viving widow to retain possession.— 
Welch v. Diehl’s Estate, Mo.App.. 
378 S.W. 1057. 

39. Ga.—Smith v. Rosser, 37 Ga. 
353. 

N.Y.—-Matter of Niles, 126 N.Y.S. 

1066, 142 App.i:)iv. 198. 

4a Mich.—ratchel v. Thompson’s 
Estate. 193 N.W. 862, 223 Mich. 
361. 

41. Mich.—Patchel v. Thompson’s 
Estate, supra. 

48. N.C.—Syme v. Badger, 92 N.C. 
706. 

43. Ala.—Montgomery Branch Bank 
v. Wade, 13 Ala. 427. 

44. N.C.—Culbreth v. Smith, 82 S. 
E. 714, 124 N.C. 289. 

45. Mo.—Deweese v. Yost, 143 S.W. 
72, 161 Mo.App. 10. 

46. Md.—Harford Bank of Bel Air 
V. Hopper's Estate, 181 A. 751, 169 
Md. '314. 
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erty with his own or with other property, so that 
the two are indistinguishable, he becomes personally 
liable ^nd it has been held that beneficiaries may 
at their option elect to hold him accountable as for 
conversion in doing so.^® While, in case of loss, the 
representative is liable without regard to the ques¬ 
tion whether the loss itself was caused by any fault 
of his,^® there is an inclination to respect innocent 
motive and the absence of intent or opportunity to 
make an individual profit, where due prudence was 
exercised under all the circumstances, so as to re¬ 
lieve the representative in such case from strict lia¬ 
bility as though for conversion ;50 and it has even 
been held that mere commingling does not make a 
representative guilty of misconduct, where he nev¬ 
er used any of the funds for his own purpose, and 
accounted for all of thcm.si Where an executor 
sells, for a gross sum, goods of which a part belong 
to him and a part to the estate, money paid to him 
on account of such sale will be presumed to have 
been paid on account of the property belonging to 


AHMimaTRATona ss aj.s. 

the estate.** 

§ 246. Discharge from Liability 

The dietrlbutlon of the eetete doee not relieve the 
representative from liability for a devaetavlt; but con¬ 
sent to, or concurrence In, a representative’s act pre¬ 
cludes one from charging It to be a devastavit. 

The fact that a representative has distributed the 
estate of decedent does not relieve him from liabili¬ 
ty to a creditor who sues him for a devastavit with¬ 
in the period fixed by statute.** One who consents 
to, or concurs in, an act done by a representative 
cannot charge such act to be a devastavit but the 
assent of the guardian ad litem of an infant lega¬ 
tee or distributee will not discharge the representa¬ 
tive from liability.** 

An administratrix who allows her husband to re¬ 
ceive and convert to his own use the funds of an 
infant next of kin is not discharged from liability 
therefor on the subsequent appointment of the hus¬ 
band as guardian of such infant, but is equally lia¬ 
ble with such guardian.*® 


I. LOSS OR DEPRECIATION OF ASSETS 


§ 247. Liability and Extent Thereof in Gen¬ 
eral 

Executors and administrators arc chargeable with the 
loss or depreciation of the aeaets of the estate only when 
such loss has been caused by their bad faith or lack of 
due diligence or prudence. 


Executors and administrators arc not insurers, 
nor will they be chargeable with the loss or depreci¬ 
ation of the assets where they have acted in good 
faith and with due prudence and diligence in the 
care and management of the estate,*7 but they are 
liable for losses which are the consequence of bad 


Wash.—In re Snyder's Estate, 209 P, 

1074, 122 Wash. 65. 

24 C.J. p 121 note 47. 

Btattttoxy problbitioa 

(1) Statutory prohibition against 
mingling of estate funds is rule of 
conduct intended to prevent diver¬ 
sion or fraud, which executors are 
bound to obey and which cannot be 
weakened or nulllfled by Judicial in¬ 
terpretation.—In re Grossman’s Es¬ 
tate, 283 N.Y.S. 323, 157 Misc. 164, 
affirmed In re Fribourg, 294 N.T.S. 
942, 260 App.Dlv. 503. 

(2) Under statute requiring fidu¬ 
ciaries to keep funds of decedents' 
estates separate, executors were un¬ 
authorized to carry securities of es¬ 
tate in name or custody of a copart¬ 
nership organized to handle securi¬ 
ties possessed by corporate executor 
In its fiduciary capacity, notwith¬ 
standing testatrix* will authorized 
executors to carry securities in name 
of executors' nominee.—In re Har¬ 
ris* Estate, 9 N.T.S.2d 508, 169 Misc. 
948. 

(3) That executors, who carried 
securities of estate of decedent in 
name or custody of copartnership 
organized to handle securities pos¬ 
sessed by corporate executor in its 


I fiduciary capacity, acted in good 
faith did not authorize the executors’ 
departure from provision of statute 
requiring funds of decedents’ estates 
to be kept separate by fiduciaries.— 
In re Harris* Estate, supra. 

47. Ala.—Boutwell v. Drlnkard, 160 
So. 349, 230 Ala. 212. 

N.Y.—In re Ferrara's Estate, 260 N. 

Y.S. 758, 145 Misc. 705. 

24 C.J. p 121 note 48. 

Meet oa personal funds 

(1) Administrator having com¬ 
mingled his funds with those of de¬ 
cedent in her existing personal sav¬ 
ings account voluntarily Impressed 
his funds with character possessed 
by moneys already in account.—In re 
Gentry’s Estate, 249 N.Y.S. 296, 139 
Misc. 759. 

(2) However, it has also been held 
that doctrine of confusion of goods 
does not apply so as to cause the 
representative to forfeit his own 
property in cases of mingling.—Mat¬ 
ter of Mullon, 26 N.Y.S. 683, 74 Hun 
358, affirmed 39 N.E. 821, 145 N.Y. 98. 

48. Ala.—Henderson v. Henderson, 
68 Ala. 682. 

24 C.J. p 122 note 49. 
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49. Neb.—In re Boschulte's Estate, 
264 N.W. 881, 130 Neb. 284. 

24 C.J. p 122 note 51. 

5a N.C.—^Whitley v. Alexander, 73 
N.C. 444. 

24 C.J. p 122 note 50. 

51. Wash.—In re Snyder’s Estate, 
209 P. 1074, 122 Wash. 65. 

58. S.C.—Rolaln v. Darby, 6 S.C.Eq. 
472. 

53. Ky.—Herpendlng v. Daniels, 11 
Ky.L. 858. 

54. Ga.—Lane v. Tarver, 113 S.El 
452, 158 Ga. 670. 

24 C.J. p 120 note 23. 

56. Cal.—In re Kennedy, 62 P. 820, 
120 Cal. 458. 

5a N.Y.—-Altman v. Wile, 19 N.Y.S. 
600. affirmed 86 N.E. 228, 141 N.Y. 
674. 

57. U.S.—Ross V. Beacham, D.C.S.C., 
38 F.Supp. 8. 

Del.—In re Spicer's Estate, 120 A. 
90, 18 Del.Ch. 430. 

Iowa.—In re Olson's Estate, 219 N. 

W. 401, 206 Iowa 706. 

Ky.—Caudill v. Trimble's Adm'r, 117 
S.W.2d 998, 273 Ky. 793—Stuber 
V. Snyder’s Committee, 87 S.W.2d 
614, 261 Ky. 888—Citizens* Nat. 
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faith or, of the want of due prudence and dili¬ 
gence.®* Wherever an executor or administrator 
becomes chargeable, under statute or otherwise, with 
the entire estate of decedent, these rules apply with 
respect to real estate.®* 

In avoiding loss or depreciation of assets, the ex¬ 
ecutor or administrator must measure up to a com¬ 
mon standard of prudence and proper diligence,®* 


§ 247 

exercising that degree of care and discretion which 
an intelligent person of ordinary judgment would 
observe in the management of his own affairs 
but he is not liable for losses incurred through mere 
errors of judgment,®^ especially where he is relieved 
of such liability by a provision in the will.®® 

The circumstances of each case must be consid¬ 
ered in determining whether the representative has 


Bank v. Brewer, 69 S.W.2d 746, 
253 Ky. 630. 

Lia.—Succession of Benoit, 199 So. 
626. 196 La. 509. 

Mo.—Mississippi Valley Trust Co. v. 

Taylor. 238 S.W. 668. 

Mont.—Montgomery v. Qllbert, 108 P. 
2d 616. Ill Mont. 250--In re Asti- 
bia’s Estate. 46 P.2d 712, 100 Mont. 
224—In re Mullen's Estate. 33 P.2d 
270, 272, 97 Mont. 144, quoting 

Oorpiui Juris—Scott v. Tuggle. 241 
P. 229, 74 Mont. 476. 

Vev.—Bengoa v. Reinhart, 297 P. 
606, 63 Nev. 241—In re Pedroli’s 
Estate, 221 P. 244, 47 Nev. 322. 
N.Y.—In re Wltkind's Estate. 4 N Y. 
S.2d 933, 167 Misc. 885—In re 

Strasenburgh’s Estate. 300 N.Y.S. 
1016, 164 Misc. 445—In re Brown's 
Estate. 268 N.Y.S. 789. 144 Misc. 
48—In re Peek's Will, 227 N.Y.S. 
682, 131 Misc. 496—In re Dem- 
merle's Ex’r, 226 N.Y.S. 190. 130 
Misc. 684—In re Ledyard's Estate, 
21 N.Y.S 2d 860. affirmed In re Led- 
yard’s Will, 20 N.Y.S.2d 1006, 269 
App.Div. 892, reargument denied 
21 N.Y.S.2d 390, 269 App.Div. 1029, 
and 24 N.Y.S.2d 780, 261 App.Div. 
827—In re Easton's Estate, 13 N. 
y.S.2d 295. 

Okl.—In re Horseman's Estate, 29 P. 

2d 689. 167 Okl. 365. 

Or.—In re Fehlmann’s Estate, 292 P. 
1027, 134 Or. 46—Shafford v. Reed, 
247 P. 324. 119 Or. 90. 

Pa.—In re Jenks’ Estate, 19 Pa.Di8t. 
& Co. 479. 

Tcnn.—State ex rel. Franklin v, Sul¬ 
livan. 138 S.W.2d 435, 176 Tenn. 
107, 127 A.L.R. 1067. 

Va.—Buckle v. Marshall. 10 S.E.2d 
606, 176 Va. 139. 

Wash.—In re McDonald’s Estate, 188 
P. 623, 110 Wash. 366. 

Wis.—In re Langenbach's Estate, 230 
N.W. 141, 201 Wis. 336. 

24 C.J. p 123 note 66. 

68 . U.S.—Grodsky v. Sipe, D.C.I11., 
30 F.Supp. 666. 

Alaska.—In re Underwood’s Estate, 6 
Alaska 673. 

Cal.—In re Rindge's Estate, 28 P.2d 
706, 136 Cal.App. 263, motion de¬ 
nied 34 P.2d 179, 139 Cal.App. 464 
—In re Barreiro’s Betate» 14 P.2d | 
786, 126 CaLApp. 762. 

Del.—Boyer v. Cole. 148 A. 489, 
16 DeLCh. 445—In re Spicer's Es¬ 
tate. 120 A. 90, 18 DeLCh. 430. 

Kan.—In re Park's Estate, 99 P.2d 
849, 161 Kan. 447. 


Ky.—Taylor v. Taylor's Bx'r, 112 S. 
W.2d 399, 271 Ky. 609—Stuber v. 
Snyder's Committee, 87 S.W.2d 614, 
261 Ky. 338—Carpenter"s Adm'r v. 
Demoisey, 36 S.W.2d 27, 237 Ky. 
628. 

Md.—Goldsborough v. De Witt, 189 A. 
226, 171 Md. 225. 

Mont.—In re Connolly's Estate, 257 
P. 418, 423, 79 Mont. 446. quoting 
Corpus Juris —In re Jennings* Es¬ 
tate. 241 P. 648, 74 Mont. 449— 
Scott v. Tuggle, 241 P. 229, 74 
Mont. 476. 

Nev.—In re Pedroli's Estate. 221 P. 
244, 47 Nev. 322. 

N.J.—In re Brueck's Estate. 199 A. 
61. 124 N.J.Eq. 62. affirming 194 
A. 60. 122 N.J.Eq. 829—In re Eck¬ 
ert's Estate, 117 A. 40, 93 N.J.Eq. 
598. 

N.Y.—In re Auditore’s Will, 164 N. 
E. 242. 249 N.Y. 336, 62 A.L.R. 661, 
modifying In re Auditore's Adm'x, 
229 N.Y.S. 414, 223 App.Div. 664, 
and motion denied Parascandola v. 
National Surety Co., 166 N.E. 316, 
250 N.Y. 637, 62 A.L.R. 661—In re 
Chisholm’s Estate, 30 N.Y.S.2d 870, 
177 Misc. 423—In re Witkind’s E.s- 
tate, 4 N.Y.S 2d 933, 167 Misc. 886— 
In re Disbrow’s Estate, 261 N.Y.S. 
635, 146 Misc. 684. 

Okl.—In re Horseman’s Estate, 29 P. 

2d 689. 167 Okl. 365. 

Pa.—In re Long's Estate. 17 A. 2d 
686, 143 Pa.Super. 176—In re Isto- 
cin's Estate, 190 A. 382, 126 Pa. 
Super. 158—In re Mellier’s Estate. 
18 Pa.DiHt. & Co. 696, affirmed 167 
A. 368. 312 Pa. 157. 92 A.L.R. 430 
—In re Bernhard’s Estate, 17 Le¬ 
high Co.Leg.J. 310—In re Waelly's 
Trust Fund. 86 Plttsb.Leg.J. 702. 
24 C.J. p 124 note 67. 

irsgligsat failurs to act may 

charge the personal representative 
with liability, since his duty is ac¬ 
tive. and not passive.—In re Dem- 
merle's Ex'r, 226 N.Y.S. 190, 130 
Misc. 684—24 C.J. p 126 note 69. 

Justilloatlou for wroagful oonduct 

Administrator whose wrongful con¬ 
duct causes loss to estate cannot Jus¬ 
tify failure to proceed as required by 
law and court's order by asserting 
that he acted In good faith and in 
manner which he thought was for 
best interest of estate.—In re Asti- 
bia's Estate. 46 P.2d 712. 100 Mont. 
224. 


No loss shown as resulting from 
conduct of representative. 

Ark.—England Loan Co. v. Campbell, 
35 S.W.2d 75. 1006, 183 Ark. 49. 
Cal.—In re Kent’s Estate, 67 P.2d 
901, 6 Cal.2d 154. 

Ind.—Security Trust Co. v. Jaqua, 
150 N.E. 418, 85 Ind App. 234, re¬ 
hearing denied 152 N.E. 298, 86 Ind. 
App. 234. 

N.Y.—In re Plnney's Estate. 294 N.Y. 
S. 29. 250 App.Div. 60, reversing 
282 N.Y.S. 680, 156 Misc. 844, and 
affirmed 15 N.E.2d 669, 278 N.Y. 
507, reargument denied 16 N.E.2d 
851, 278 N.Y. 704. 

Va.—Harris v. Citizens Bank & Trust 
Co.. 200 S.E. 662. 172 Va. 111. 
Corporate szscutor may be held li¬ 
able for loss suffered.—In re Oer- 
bereux’ Will, 266 N.Y.S. 134, 148 Misc. 
461. 

Sft. Cal.—^Wheeler v. Bolton, 28 P. 

658, 92 Cal. 159. 

24 C.J. p 125 note 71. 

▲bssaos of fraud or bad faith 

Objections to accounts of execu¬ 
tors. on the ground that realty was 
not sold when it should have been, 
was properly dismissed, in the ab¬ 
sence of any allegation or evidence 
of bad faith, fraud, embezzlement, 
or fraudulent transaction, on their 
part.—In re Gerbereux' Will, 266 N. 
Y.S. 134, 148 Misc. 461. 

eOu N.Y.—In re Drake's Estate. 274 
N.Y.S. 198, 162 Misc. 395. 

61. Del.—In re Spicer’s Estate, 120 
A. 90, 13 DeLCh. 430. 

N.Y.—In re Moore’s Estate. 8 N.Y.S. 
2d 268. 

Or.—In re Mannlx’ Estate, 29 P.2d 
364. 146 Or. 187. 

82. N.J.—In re Pettigrew’s Estate. 
171 A. 162. 116 N.J.Eq. 401. affirmed 
174 A. 478, 116 N.J.Eq. 566. 

N.Y.—In re Gerbereux’ Will, 266 N. 
Y.S. 134. 148 Misc. 461—In re 

Peek’s Will, 227 N.Y.S. 682, 181 
Misc. 495. 

Or.—In re McDermid's Estate, 222 P. 
296, 109 Or. 633. 

Pa.—In re Nemon's Estate, 162 A. 
665, 301 Pa. 426. 

63. N.Y.—In re Brown, 160 N.E. 681, 
242 N.Y. 1, 44 A.L.R. 610, reversing 
In re Brown’s Will, 208 N.Y.S. 389, 
211 App.Div. 862, affirming 209 N,. 
Y.S. 237, 124 Misc. 478. 
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acted in gfood faith and with such prudence and dil¬ 
igence as to relieve him from liability for loss,*^ 
and it has been held that such a determination must 
be made by the probate court.®® 

In case funds of the estate become worthless 
through depreciation of the legal currency, the usu¬ 
al standard of good faith-and due diligence should 
apply;®® but an executrix is not subject to sur¬ 
charge for losses incurred as life tenant.®^ 

An executor or administrator is prima facte liable 
only for such assets as come into his possession,®® 
and only to those to whom he owes a duty,®® but he 
may be charged with the value of property lost 
through his negligence, although he never had pos¬ 
session of it;*^® and an administrator may be held 
accountable to the estate for assets wasted or lost 
through his acts from the time of decedent’s death 
to the time of the issuance of letters.*^^ 

Extent of liability. The liability of an executor 
or administrator for the loss of assets is measured 
by the detriment sustained by the estate,^2 which is 
the value of the property at the date of the loss.^® 
Accordingly, where an executor has been held per¬ 
sonally liable for losses from his investments of 
trust funds on insufficient security, and he has ob¬ 
tained for the estate title to the property taken as 
security, the legatees must quitclaim to him their 
claim to such property as a condition precedent to 
his paying the losses 


§ 248. Cause of Loss or Depreciation 

a. In general 

b. Failure to sell/or delay in selling 

a. In General 

A iMraonal rapmantaiUv# who aeto In good faith and 
with duo care la not, at a goneral rule, poraonally lia¬ 
ble for loaa occatlonod to the eatate by theft, war. Are, 
OP ether caaualty, or by the mlaeonduet or nepHeanoe of 
hla agenta or aervanta. 

The effect of war or public authority exercised 
de facto is that of vis major, and a personal repre¬ 
sentative who exercises good faith and such due 
care and diligence as the circumstances exact should 
not be charged personally for a loss to the estate 
thereby occasioned.^® He is not liable for the de¬ 
struction of property of the estate by fire or other 
casualty if he took such precautions to avoid it as 
a prudent man would take in regard to his own 
property;"^® and he is not generally responsible for 
the loss resulting from the stealing of property ot 
funds of the estate,*^^ unless the theft is attributable 
to his own negligence.^® 

While the representative has been held liable for 
loss resulting from the negligence or fault of agents 
or servants employed by him,*^® and there can be no 
doubt of such liability where there was concurrent 
negligence or fault on the part of the representa¬ 
tive,®® the generally accepted view is that the ne¬ 
cessity of employing agents or attorneys in the col¬ 
lection of assets involves the risk of loss to the es¬ 
tate by their misconduct, negligence, or nonfeasance, 


64. K’.T.—In re diavee' Estate, 257 
N.Y.S. 641, 143 Miec. 868, af¬ 

firmed 265 N.Y.S. 932, 239 App.Div. 
900. 

23 C.J. p 124 note 68. 

6B. N.H.—Dennison v. Dllley, 144 A. 
623, 83 N.H. 422. 

06. Cal.—Sanderson’s Estate, 15 P. 
753, 74 Cal. 199. 

24 C.J. p 126 note 74. 

67. N.Y.—Matter of Miller, 119 N.Y. 
8. 52, 64 Misc. 232, modified on 
other errounds 122 N.Y.S. 1186, 138 
App.Div. 886. 

68 . Cal.—Wheeler v. Bolton, 28 P. 
553 , 92 Cal. 159. 

N.J.—Kick V. McCauley, 178 A. 687, 
118 N.J.Eq. 252. 

66 .' Oal.—Hurlbert v. Title Insurance 
W Trust Co., 186 P. 142, 181 Gal. 
692. 

70. N.H.—Tuttle v. Robinson, 83 N. 
H. 104. 

liability for failure to collect as¬ 
sets generally see supra 8 188. 

71. • K.T.—^In. re McGovern, 118 N.Y. 
a. 878. 

78. K.T.—In re Witklnd’s Estate, 4 j 
N.T.8.2d 988, 167 Misc. 885. i 


I Pa.—In re Reilly’s Estate, 77 Pa. 
Super. 178—In re Curran's Estate, 
18 Pa.Dist. & Co. 103. 

Where credit has been allowed for 
any loss or authorised deduction, the 
personal representative is not liable 
to turn over any amounts for which 
he is entitled to credit.—In re Con¬ 
nolly's Estate, 286 P. 408, 78 Mont. 
35. 

Xioss of corporate assets 
Executors are surcharged for loss¬ 
es of corporate assets in which they 
were gainers to the amount of the 
difference between value of corpora¬ 
tion's stock before and after loss.— 
In re Gerbereux’ Will, 266 N.Y.S. 134, 
148 Misc. 461. 

76. Cal.—^Wheeler v. Bolton, 28 P. 
668, 92 Cal. 159. 

74. Or.—In re Roach, 92 P. 118, 60 
Or. 179. 

76. Va.—^Newton v. Bushong, 22 
Gran. 628. 63 Va. 628, 12 Am.R. 668. 

24 C.J. p 126 note 76. 

76> Tenn.—Montgomery v. Coldwell, 
14 Lea 28. 

77 , Mo^-^State v. Powell, 67 Mo. 
895. 29 Atn.R. 612. 

24 C.J. p 126 note 78. 
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Votes oolleotible as lost iBstmmeats 

An administrator is not, however, 
entitled to a credit for nonnegotiable 
notes belonging to the estate which 
have been destroyed or stolen, for 
they may still be sued on and col¬ 
lected as lost instruments.—^Williams 
V. Cubage, 86 Ark. 807. 

78. Wis.—Black v. Hurlbut, 40 N.W. 
678, 73 Wis. 126. 

24 C.J. p 126 note 79. 

79. N.Y.—In re Beer, 124 N.Y.S. 423. 
24 C.J. p 126 note 82. 

80. Cal.—In re Barreiro's Estate, 14 
P.2d 786, 126 Cal.App. 752. 

24 C.J. p 126 note 83. 

Vcgiiggat SBmadsg of ooBtsol to at. 
tos&cj 

An executor, negligently surrender- 
ing entire control and management of 
estate to attorney, who converted 
portion of assets thereof, was re¬ 
sponsible for resulting loss, so as to 
authorise recovery of amount there¬ 
of from his estate after his death. 
—In re Remseh, 7 N.Y.S. 8d 860, 866 
App.Div. 816, reargument denied 8 N. 
Y.S.2d 998, 266 App.Div. 974. 
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and if a loss be sukained from such cause the ex¬ 
ecutor or administrator is not liable if he exercised 
due prudence in the selection of the agent or at¬ 
torney and his conduct was not otherwise negligent 
or improper.*^ There is authority that, when an 
executor enters into any arrangement with the sure¬ 
ty on his bond which surrenders or limits his con¬ 
trol over trust funds, he is guarantor of the funds 
irrespective of his motives, or of whether his sur¬ 
render.of control was the cause of the loss.*2 

Failure to deposit or safeguard. The representa¬ 
tive should be held liable for a loss caused by his 
failure to deposit or safeguard funds or property, 
as by failure to insure, where he has been lacking 
in good faith or ordinary prudence, but not other- 
wise.88 

b. Failure to Sell or Delay in Selling 

(1) In general 

(2) Securities 

(1) In General 

A representativt who retains property or assets of 
the estate Instead of selling Is not liable for loss or 
depreciation occurring during such retention, if he acted 
properly and prudently. 

A personal representative who retains property or 
assets of the estate instead of selling it or them 
is not, if he acted properly and prudently in so do¬ 
ing, liable for loss or depreciation in value which 
takes place while such property is retained;®^ but 
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it is otherwise where he acted imprudently or im¬ 
properly, or exceeded his powers in retaining such 
property.®® It has been held that a more liberal 
view of a representative’s discretion in converting 
decedent’s assets into cash will be taken as regards 
legatees than as regards creditors,®® and that a rep¬ 
resentative who has acted in good faith and, by re¬ 
taining certain assets of the estate, has realized 
large profits and eventually disposed of a portion 
for more than the inventoried value of the whole, 
will not be charged with losses on another portion 
because of a technical violation of his duty in not 
disposing of them.®'^ 

Loss in consequence of the death of live stock in 
the hands of an executor or administrator, resulting 
from natural causes, is not chargeable to him, where 
there was no dereliction of duty on his part in re¬ 
taining possession of them until they died, instead 
of selling them.®® The same rule has been applied 
to slaves.®® 

(2) Securities 

A personal repreaentative la not liable for a deprecia¬ 
tion In the value of securities which occurs while they 
are being retained by him after they could have been 
sold, unless such retention was In violation of a duty to 
sell because of their speculative or nonlegal nature, or 
was, under the particular circumstances, negligent or 
imprudent. 

A personal representative is liable for losses in¬ 
curred by his refusal or negligent failure to sell 
securities which are declining in value or which, 


81. Cal.—In re Barreiro’s Estate, 14 
P.2d 786, 794, 126 Cal.App, 762, 

citing Oorpae Jtarle. 

N.Y.—In re Smith’s EsUte. 266 N.Y. 
S. 666. 148 Misc. 686. affirmed 282 
N.Y.S. 846, 246 App.Div. 663. 

Pa.—In re O'Reilly's Estate, 11 Pa 
Dist. St Co. 649. 

24 C.J. p 126 note 84. 

Oowuiel veoommeaded hy deoeaeed 
Pa.—In re Bender's Estate, 122 A. 

288. 278 Pa 199. 

24 C.J. p 126 note 84 [c]. 

88. Ala.—Law v. Bush, 196 So. 885, 
239 Ala 612. 

88. Ind.—Rubottom v. Morrow, 24 
Ind. 202, 87 Am.D. 324. 

N.H.—Stevens v. Gage. 86 N.H. 176, 
20 Am.R. 191. 

24 C.J. p 126 note 86. 

84L Pa.—In re Jenks* Estate, 19 Pa, 
Dist. St Co. 479. 

24 C.J. p 126 note 86. 

Effect of duty to pay debts 
**The duty' of an executor to pay 
the te8tator*s debts does not mean 
that he must sell against his best 
Judgment, nor Within . . . any 
. . . set re Strasen- 

burglK'o Estate. 800 N.Y.S. 1016. 1022. 
164 Mtoc. 466. 


Busiaess readezed worthless by leg. 

Islatlon 

An executor cannot be held liable 
for loss by reason of depreciation In 
value of a liquor business which he 
failed to sell, where it appears that 
he had acted in good faith and on 
advice of counsel in trying to realize 
the highest possible price, and that 
before he could sell federal legisla¬ 
tion rendered the business worthless. 
—In re Murnaghan's Estate, 107 A. 
886. 264 Pa. 520, followed In 107 A. 
888. 264 Pa. 623. 

Where will gives ezseutor dlsere- 
tloa as to the time of sale, and he 
acts In good faith, he is not charge¬ 
able with loss resulting from selling 
at the time when he did, whether his 
Judgment that such sale could then 
be made without a sacrifice was or 
was not reasonable. 

Pa.—Harrah’s Estate, 16 Pa.Di8t. 930. 
Va.—Staples v. Staples, 24 Gratt. 225, 

66 Va. 226. 

88. Pa.—In re Curran's Estate, 18 Pa. 

Diet. St Co. 103. 

24 C.J. p 127 note 87. 

Talue of stock exohauge membership 

The basis on which to compute 
the surcharge of executors for wrong¬ 
ful failure to sell a stock exchange 
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membership within the period of time 
allowed is the selling price of the 
membership on the last day of such 
period.—In re Plnney's Estate. 282 
N.Y.S. 680, 156 Misc. 844, reversed on 
other grounds 294 N.Y.S. 29. 250 App. 
Dlv. 60, affirmed 15 N.E.2d 669. 278 
N.Y. 607, reargument denied 16 N. 

E. 2d 861, 278 N.Y. 704. 

Ownership not acquired 

Under Georgia law, an executor, 
even if bound to sell realty devised 
to testator's grandchildren at any 
particular time, and even if liable 
for loss because of want of diligence 
in effecting sale, did not thereby be¬ 
come owner of land so as to be lia¬ 
ble for its value to grandchild of 
testator.—Robinson v. Georgia Sav. 
Bank & Trust Co., C.C.A.Ga., 106 

F. 2d 944. 

86. Pa.—Coggin'B Appeal, 3 Walk. 
426. 

87. N.Y.—-Matter of Porter, 26 N.Y. 
S. 822, 6 Misc. 274. 

88. N.D.—Hoffman v. Ness, 800 N. 
W. 428. 

24 C.J. p 126 note 80. 

88. Ala.—Morgan v. Nelson, 43 Ala. 
586. 

ac. —Henry v. Graham» 30 aC.Bq. 
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because of their speculative nature, are not proper 
fiduciary investments,and where there is a duty 
to sell securities, persons interested in the estate 
need not demand a sale thereof,since they have 
a right to assume that the executors are acting le- 
gally.^2 In determining the necessity of selling se¬ 
curities, the personal representative is bound by a 


standard of reasonable care and discreet action,, 
but he need not exhibit greater wisdom and pre-. 
science than that shown by reasonable men in the 
administration of their own affairs and if his 
failure to sell or delay in selling was not negligent 
or imprudent or a violation of his duty, he is not lia¬ 
ble for losses thereby incurred.®® 


90, Ill.—In re Busby’s Estate, 6 N.E. 

2d 461. 288 Ill.App. 500. 

N.J.—In re Westfield Trust Co., 172 A. 
212, 116 N.J.Eki. 611, reversed on 
other grounds 176 A. 101, 117 N.J. 
Eq. 429—People's Nat. Bank & 
Trust Co. of Pemberton v. Blchler, 
172 A. 207. 116 N.J.Eq. 617. 

N.Y.—Stark v. National City Bank 
of New York, 16 N.E.2d 376. 278 
N.Y. 388, 123 A.Li.R. 99. reversing 
1 N.Y.S.2d 738, 253 App.Div. 801. 
motion granted 3 N.Y.S.2d 898, 254 
App.Div. 558. modifying 291 N.Y. 
S. 884, 161 Miec. 61—In re Mcll- 
waine's Estate. 8 N.Y.S.2d 1. 255 
App.Div. 978, affirmed 9 N.Y.S.2d 
683, 266 App.Div. 819, affirmed 21 
N.E.2d 615. 280 N.Y. 775, reargu¬ 
ment denied 22 N.E.2d. 763, 281 
N.Y. 668—In re Frame's Estate. 284 
N.Y.S. 163, 245 App.Div. 675—In re 
Junkersfeld’s Estate. 279 N.Y.S. 
481, 244 App.Dlv. 260, reversing 
269 N.Y.S. 514, 150 Misc. 436. ap¬ 
peal dismissed 272 N.Y.S. 919, 242 
App.Div. 708, and motion denied 
291 N.Y.S. 169, 248 App.Div. 886— 
In re Stumpp's Estate, 274 N.Y.S. 
466, 153 Misc.'92—In re Drake’s Es¬ 
tate. 274 N.Y.S. 198. 162 Misc. 395 
—^In re McKee’s Estate, 265 N.Y. 
S. 47, 147 Misc. 889—In re Booth's 
Estate. 264 N.Y.S. 773, 147 Misc. 
353. 

Pa.—In re Stirling's Estate, 21 A.2d 
72, 342 Pa. 497—In re Shipley’s Es¬ 
tate. 12 A.2d 843, 637 Pa. 671— 
In re Melller’s Estate. 167 A. 358. 
312 Pa. 157, 92 A.L.R. 430, affirming 
18 Pa.nist. & Co. 696. 

S.C.—Beacham v. Ross. 197 S.E. 369, 
187 S.C. 398. 

Dutiibs and liabilities with respect to 
investments see supra S 206. 

Duty to sell personalty see infra fi 
308. 

XHity toward gsasral and rsaidnary 

lagatssa 

• Executors owe same measure of 
duty to general and residuary lega¬ 
tees. and, in selling securities of es¬ 
tate, should pursue middle course be¬ 
tween immediate sale in depressed 
market for benefit of general legatees 
arid delayed sale for benefit of residu¬ 
ary Isi^tees.—^In re Andrews* Es¬ 
tate. 266 N.Y.S. 886. 239 App.Div. 
38. • 

Dirsotloa to sail within statsd period I 

Will directing executors to i^ell 
stoOks of dedsased within a stated pe¬ 
riod after his death Imposed impera¬ 
tive Obligatloo to Sell by end of such 
period, where stocks had ready -mar- 


I ket.—In re Schinasi's Estate, 274 N. 

! Y.S. 480, 153 Misc. 114. 

Xnability to settle estate 
That certain claims against estate 
had not been ascertained and that 
estate could not have been settled 
did not prevent surcharging execu¬ 
tors with losses for failure promptly 
to sell speculative securities.—In re 
Stumpp’s Estate, 274 N.l^iS. 466, 163 
Misc. 92. 

Worthless seonzities should not be 
sold by a personal representative, 
and public policy requires that es¬ 
tates owning such securities should 
bear the loss.—In re Carmody's Es¬ 
tate. 235 N.Y.S. 78. 134 Misc. 11. 
91. S.C.—Beacham v. Ross. 2 S.E. 

2d 690, 190 S.C. 219. 

Duty to protest 

Even If attorney for beneficiaries 
knew that executors were wrongfully 
retaining nonlegal securities, attor¬ 
ney was not under duty to protest 
against further retention, as respects 
right to surcharge executors for fail¬ 
ure to dispose of nonlegal securities 
within a reasonable time.—In re 
Frame’s Estate, 284 N.Y.S. 153. 245 
App.Div. 676. 

Where primary distributee demands 
sals of securities while secondary dis¬ 
tributees insist that securities be re¬ 
tained in hope of rising market, ad¬ 
ministrator should offer securities to 
secondary distributees at sum suf¬ 
ficient to meet primary distributee’s 
claim.—In re Melller’s Estate, 167 
A. 368, 312 Pa. 157, 92 A.L.R. 430. 
99. N.Y.—In re Frame’s Estate, 284 
N.Y.S. 153, 245 App.Div. 676. 

93. N.Y.—In re McKee’s Estate, 265 
N.Y.S. 47, 147 Misc. 889—In re 
Easton’s Estate. 13 N.Y.S.2d 295. 

94. N.Y.—In re Andrews’ Estate, 266 
N.Y.S. 386, 23^ App.Div. 32—In re 
McKee’s Estate, 265 N.Y.S. 47, 147 
Misc. 889—In re Kent’s Estate, 261 
N.Y.S. 698, 146 Misc. 155, affirmed 
In re Kent’s Will, 284 N.Y.S. 976, 
246 App.Div. 604. 

Court must view situation psospso- 
tivslyf that is, as it existed at the 
time the executoss had to make their 
decision, in determining whether ex¬ 
ecutors were negligent in postponing 
sale of securities.—In rd Andrews* 
Estate, 265 N.Y.S. 386, 239 App.Div. 
32—In re Baldwin's Will. 284 N.Y.S. 
764, 467 Misc. 692, nffirmed 295 N.Y.S. 
480. 259>App.Div. 767. 

Vndsr statvts rsQuirlng the court, 
on application of the ^sxeotitor, to 
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direct the sale of such portion of the 
personal effects of decedent as are 
of a perishable nature, or which from 
any cause would otherwise be "likely 
to depreciate in value," an executor 
is not bound, under penalty of per¬ 
sonal liability for loss resulting from 
his failure so to do, to procure a sale 
of property such as stocks subject to 
fiuctuations in market value and 
which may or may not depreciate ac¬ 
cording to such fluctuations, but is 
only bound to exercise reasonable 
business prudence in the matter.— 
In re Fisher. 104 N.W. 1023, 128 Iowa 
626. 

95. Ariz.—U. S. Fidelity & Guaranty 
Co. V. Greer, 240 P. 343, 20 Ariz. 
203. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

N.J.—In re Opltz* Estate. 17 A.2d 271. 
128 N.J.Eq. 487—In re Westfield 
Trust Co., 176 A. 101, 117 N.J.Eq. 
429. reversing 172 A. 212. 115 N.J. 
Eq. 611—In re Megargee’s Estate. 
176 A. 808, 117 N.J.Eq. 347—Peo¬ 
ple’s -Nat, Bank & Trust Co. of 
Pemberton v. Bichler, 172 A. 207. 
116 N.J.Eq. 617—In re Pettigrew’s 
Estate. 171 A. 152, 116 N.J.Eq. 401, 
affirmed 174 A. 478, 116 N.J.Eq. 566. 
N.Y.—In re Cuddeback’s Estate, 6 N. 
Y.S.2d 493. 168 Misc. 698—In re 
Baldwin’s Will, 284 N.Y.S. 764, 167 
Misc. 692, affirmed 295 N.Y.S. 480. 
250 App.Div. 767—In re Yund’s Es¬ 
tate, 274 N.Y.S. 831, 162 Misc. 786 
—In re Frame’s Estate, 274 N.Y.S. 
420, 152 Misc. 476—In re McKee’s 
Estate. 265 N.Y.S. 47, 147 Misc. 889 
—In re Booth’s Estate. 264 N.Y. 
S. 773, 147 Misc. 363—In re Bea- 
dleston’s EUitate, 262 N.Y.S. 507. 
146 Misc. 648—In re Chaves’ Es¬ 
tate, 257 N.Y.S. 641, 143 Misc. 868. 
affirmed 265 N.Y.S. 932, 239 App. 
Div. 900—In re Wlnburn’s Will. 
249 N.Y.S. 758, 140 Misc. 18. 

Or.—In re Steeby's Estate, 20 P.2d 
1080, 143 Or. 501. 

Pa.—In re Gardner’s Estate, 186 A. 
804,' 323 Pa. '228—In re Curran’s 
Estate. 167 A. 697, 812 Pa. 416—In 
re Brown’s Estate. 135 A. 112, 287 
Pa. 499—In re Hughes’ Eatat^ 87, 
Pittsb.Leg.J. 1—in re Greenawait’s 
Estate, 48 Dauph.Co. 222, affirmed. 
21 A«2d 890, 343 Pa. 418. 

24 C.J.' p 126 note 86. 

Abssttov of Buufket for stodk • 

Va.—Harris V. CitiSeAs BaAk'A Trust 
Co., 200 S.E. 662, 172 Tk. 111. ^ J 
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There is authority that a personal representative 
is not liable for a failure to sell which was due 
to an honest mistake of judgment,®® at least where 
the provisions of the will authorized him to retain 
the securities ;®7 and testamentary provisions may, 
indeed, protect the executor from being surcharged 
even for negligence in retaining the securities, un¬ 
less there is proof of fraud or gross negligence.®® 
Even when there is a duty to sell, the representative 
must be allowed as much time as is reasonable un¬ 
der the circumstances of the particular case;®® and 


§ 248 

the court should be lenient toward a representative 
who, in time of economic distress, holds securities 
of the estate against a falling market.^ In deter¬ 
mining the prudence of his conduct, the court should 
keep in mind the distinction between those securi¬ 
ties which came to him as part of the estate, and 
those which have been purchased by him.® 

Extent of liability. The personal representative 
is liable for the actual loss to the estate resulting 
from negligent failure to sell securities;® and it 


Distiaotion bstwsML msciitoni aad 
tnuitMS 

The rule with respect to boldine: 
nonlepral securities owned by dece¬ 
dent, which governs executors and 
other personal representatives with 
their presumably short-duration 
trusts, should be more liberal than 
that aovernincT trustees fixed with 
the duty of manaRina an estate dur¬ 
ing a long: period of years.—In re 
Taylor's Estate. 121 A. 810, 277 

Pa. 518, 37 A.L.R. 653. 
l^oBses oeonrxiaff before eseoutors 
qnalifled 

Executors cannot be surcharged for 
a shrinkage in the value of securities 
which occurred before they were 
qualified, and before they had the 
right to ask leave of the court for 
directions in reference to such se¬ 
curities.—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 226. 

Security snbjeot to Uea 

Administratrix dealing in good 
faith with stable securities is pro¬ 
tected against surcharge whether 
security is owned outright or su»»- 
ject to lien.—In re McKee’s Estate, 
266 N.Y.S. 47, 147 Mlsc. 889. 
AoqniososiLoe of, and snoouragsiiiout 
by, beaoflolary 

Failure of executors to exercise 
reasonable care to sell testator's 
stock did not render executors liable 
to widow who acquiesced in or ac¬ 
tually encouraged retention of secu¬ 
rities.—In re Garvin’s Will, 177 N.E. 
24, 266 N.Y. 518, modifying 242 N.Y. 
S. 830, 229 App.Div. 808. 

Qnsstloa bSld for trial court 
Under will authorizing executor to 
retain nonlegal securities held by 
testator at time of his death, where 
company in which testator held com¬ 
mon stock was consolidated with 
other companies, and new shares of 
consolidated company were substi¬ 
tuted, whether executor breached its 
duty in retaining substituted shares, 
so as to be surcharged for loss there¬ 
by resulting, wa.8 a question of fact 
to be determined in the first Instance 
by trial court.—In re Stirling's Es¬ 
tate. 21 A.2d 72, 842 Pa. 497. 

96. N.Y.—In re Frame's Estate, 274 
N.Y.S. 420, 152 Misc. 476—In re 
Kent's Estate. 261 N.Y.S. 698, 146 


Mlsc. 165, afllrmed In re Kent's 
Will, 284 N.Y.S. 976, 204 App.Div. 
604—In re Disbrow's Estate, 261 
N.Y.S. 635, 146 Misc. 584—In re 
Sprong's Estate, 259 N.Y.S. 77, 144 
Misc. 293—In re Easton's Estate, 
13 N.Y.S.2d 295. 

Courts will deal leniently with 
.such mistakes.—In re Junkersfeld's 
Estate, 279 N.Y.S. 481, 244 App.Div. 
260, reversing 269 N.Y.S. 614, 150 
Mlsc. 436, appeal dismissed 272 N. 
Y.S. 919, 242 App.Div. 708, motion 
denied 291 N.Y.S. 169, 248 App.Div. 

1886. 

97. Pa.—^In re Stirling's Estate, 21 
A.2d 72. 342 Pa. 497—In re Lin- 
nard's Estate, 148 A. 912, 299 Pa. 
32. 

Holding without attention 

Where will authorized executor to 
retain nonlegal securities held by 
testator at time of his death, author¬ 
ity of executor to retain nonlegal 
securities would not Justify holding 
without attention.—In re Stirling’s 
Estate, 21 A.2d 72, 342 Pa. 497. 

Substitution of seeuxitiss 

Rule held inapplicable to the re¬ 
tention of securities substituted for 
those left by the testator, in the 
absence of a showing that the form¬ 
er were substantially equivalent to 
the latter.—In re Stirling’s Estate, 
supra. 

Obligation to pay debts of testator 
may make executor liable for losses 
incurred by failure to sell specula¬ 
tive securities, despite testamentary 
authorization to retain such securi¬ 
ties, since claims of creditors have 
preference over those of legatees.— 
In re Witkind's Estate, 4 N.Y.S.2d 
933, 167 Mlsc. 885. 

9a N.Y.—In re Wlnburn's Will, 249 
N.Y.S. 768, 140 Misc. 18. 

9a N.Y.—In re Junkersfeld's Estate, 
269 N.Y.S. 614, 150 Mlsc. 436, ap¬ 
peal dismissed 272 N.Y.S. 919, 242 
App.Div. 708, reversed on other 
grounds 279 N.Y.S. 481, 244 App. 
Div. 260, motion denied 291 N.Y.S. 
169, 248 App.Div. 886—In re Win- 
burn’s Will, 249 N.Y.S. 758, 140 
Misc. 18. 

Pa.—In re Shipley's Estate, 12 A.2d 

1259 


343, 337 Pa. 671—In re Brown’s 
Bstate, 135 A. 112, 287 Pa. 499. 
S.C.—Beacham v. Ross, 197 S.E. 369, 
187 S.C. 398. 

*'Aa analysis of the oases leads to 
the conclusion that with respect to 
the time element solely executors 
may not be criticized for waiting 
from twelve to eighteen months to 
dispose of estate securities.”—In re 
Cuddeback's Estate, 6 N.Y.S.2d 493 
496, 168 Misc. 698. 

Maximum time 

“Generally speaking, the maximum 
is 18 months.”—In re Frame's Es¬ 
tate, 284 N.Y.S. 163, 163. 245 App. 
Div. 675. 

Market quotatlous are not the crit¬ 
erion to be used in determining the 
duty of the personal representative 
to retain or sell securities, but that 
duty should be determined by the 
history of the companies which is¬ 
sued the securities, during a period 
of years, their dividend records and 
analysis of their capital structure, 
competency of management, the 
number of years of the company's 
existence, and the nature and future 
of the particular business.—In re 
Cuddeback’s Estate, 6 N.Y.S.2d 493, 
168 Misc. 698. 

1. N.Y.—^In re Cuddeback’s Estate, 
supra. 

9- N.Y.—In re Cuddeback’s Estate, 
supra—In re Kent’s Estate, 261 N. 
Y.S. 698, 146 Misc. 155, affirmed 
In re Kent’s Will, 284 N.Y.S. 976, 
246 App.Div. 604. 

That testatrix hsrsslf hsd luvestsd 

in cotton mill stock did not excuse 
executor for failure to dispose of 
the stock within a reasonable time 
for making a conversion.—Beacham 
v. Ross. 197 S.E. 369, 187 S.C. 398. 

3. S.C.—Beacham v. Ross, 2 S.E.2d 
690, 190 S.C. 219. 

Dednotioa of estats tax 

Payment by executors to Infant 
beneficiary on account of executors' 
negligence in failing to sell stock is 
confined to amount infant would 
have received if stock had been sold 
in exercise of reabonable care, less 
proportionate part of estate tax.—In 
re Garvin’s Will, 177 N.E. 24, 266 
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has been held that his liability is measured by the 
difference between their inventory value and the 
amount received by him,^ or the difference between 
what the securities would have brought had he ex¬ 
ercised his business judgment, and what they actu¬ 
ally sold for.® There is authority that where the 
executor has improperly retained securities, of which 
some have appreciated and others have depreciated 
in value, the beneficiaries may accept the benefit of 
the appreciation and still hold the representative li¬ 
able for the loss on the other securities.® 

§ 249. Grounds for Relief from Liability 

An executor or adminletrator may be relieved of 
liability for loasea by the fact that he acted with the 
approval of the lie I re or dietrlbuteee; and the fact that 
he acted under advice of couneel Is In hit favor. 

Where an executor or administrator has acted in 


good faith, and his course of conduct has been re¬ 
quested, authorized, or assented to by the heirs or 
distributees, with knowledge of all the material 
facts, this may excuse him from any liability to them 
for resulting losses,^ even though he has deviated 
from the line of his duties.® Thus, one who con¬ 
sents to the retention, by the personal representa¬ 
tive, of securities which should be sold may be pre¬ 
cluded from charging the representative for losses 
resulting from such retention.® 

Advice of counsel. The fact that a representative 
acted under advice of counsel, in good faith, is en¬ 
titled to great weight in his favor,and it has been 
held to relieve him of liability but other author¬ 
ities regard the fact as not, in and of itself, suffi¬ 
cient conclusively to excuse him, as where there is 
a lack of due care on his part.^® 


J. TORTS 


§ 250. In General 

A tort committed by an executor or adminletrator 
It ordinarily committed by him aa an Individual, and doee 
not render the estate liable. 

The general rule is that an executor or adminis¬ 


trator cannot as such commit a tort, but any tort 
committed by him is committed individually, and 
renders him as an individual, and not the estate, lia¬ 
ble in damages,^® except where the estate has de¬ 
rived pecuniary advantage from the representative’s 


2T.Y. 618, modifying 242 X.Y.S. 880, 

228 APP.D1V. 808. 

BMdo&di acomod lioforo stock 
■kould liavo boon sold 

Beneflciary recovering agralnst exe¬ 
cutors for negligent failure to sell 
stock is entitled to proportionate 
part of dividends which accrued be¬ 
fore stock should have been sold.— 
In re Garvin’s Will, 177 N.B. 24, 266 
N,r, 618, modifying 242 N.T.S. 830, 

229 App.Div. 803. 

Profit roooivod by boBofidary 
through dividoads must bo offset 

against interest payable by executors 
on account of negligent failure to 
sell stock, to extent dividends were 
paid after stock should have been 
sold.—In re Garvin’s Will, 177 N.B, 
24, 256 N.Y. 618, modifying 242 N.Y. 
S. 880, 229 App.Div. 803. 

4 , N.Y.—In re Frame’s Bstate, 284 
N.Y.S. 163, 246 App.Div. 676. 

B, Pa,—^In re Brown’s Bstate, 136 A. 
112, 287 Pa. 499. 

fi, N.Y.—Gillespie v. Brooks, 2 Bedf. 
Surr. 349. 

7. Mont—Scott v. Tuggle, 241 P. 
229, 74 Mont. 476. 

N.Y.—In re Piuoey’s Bstate* 294 N.Y. 
8. 29, 260 App.Div. 60, reversing 
282 N.Y.S. 680, 156 Misc. 844, and 
affirmed 16 N.B.2d 669, 278 N.Y. 
607, reargument denied 16 N.B.2d 
861, 278 N.Y. 704. 

Pa.—la re Mellier’s Bstate, 18 Pa 
Diet & Co. 695, affirmed 167 A. 
368i 318 Pa 167, 92 A.L.B. 480. 


Va.—^Harris v. Citisens Bank & Trust 
Oo., 200 S.B. 662, 667, 172 Va 111, 
quoting Corpus 9msla 
24 C.J. p 127 note 93. 

8L Conn.—^Matthews v. Sheehan, 67 
A. 694, 76 Conn. 664, 100 Am.S.B. 
1017. 

a Minn.—Clover ▼. Peterson, 281 N. 

W. 275, 203 Minn, 887. 

N.Y.—^In re Pinney’s Bstate, 294 N. 
Y.S. 2a 260 App.Div. 66, reversing 
282 N.Y.S. 680, 166 Misc. 844, and 
affirmed 16 N.B.2d 669, 278 N.Y. 
507, reargument denied 16 N.B.2d 
861, 278 N.Y. 704—In re Chaves’ 
Bstate, 257 N.Y.S. 641, 143 Misc. 
868, affirmed 266 N.Y.S. 932, 239 
App.Div. 900. 

Pa—^In re Shipley’s Bstate, 12 A.2d 
343, 337 Pa. 671—^In re Brown’s 
Estate, 135 A. 112, 287 Pa. 499. 

Va—^Harris v. Citisens Bank & Trust 
Co., 200 S.B. 662, 17^ Va 111. 

Bday la maklag objsotioa 

General legatees who failed to take 
steps to require payment of legacies 
after seven months from issoance of 
letters could not complain in ac¬ 
counting proceedings of losses re¬ 
sulting from ex:ecutors' delay for 
several additional months in liqui¬ 
dating securities.—^In re Andrews’ 
Estate, 266 N.Y.a 886, 289 App.Div. 
32. 

la NJ.—King V. BenTi 8 NJ.Bq. 

. 261. 

Pa—In re Stirling’s BsUte, 21 A.2d 
72, 842 Pa 497. 


11. N.Y.—In re Demmerle’s Bx’r, 
225 N.Y.S. 190, 130 Misc. 684. 

24 C.J. p 128 note 96. 

18. Mont.—Scott V. Tuggle, 241 P. 
229, 74 Mont. 476. 

N.J.—King V. Berry, 3 N.J.Bq. 261. 
N.Y.—In re Belcher’s Estate, 221 N. 

Y.S. 711, 129 Misc. 218. 
la Ala.—Bsslinger v. Spragins, 183 
So. 401, 236 Ala 608—Owens v. 
Lackey, 174 So. 231, 282, 234 Ala. 
144, citing Corpus Juris. 

Ariz.—Stockmen’s State Bank v. 
Merchants’ & Stockgrowers’ Bank, 
197 P. 888, 22 Ariz. 864. 

Ark.—Digby v. Cook, 142 S.W.2d 228, 
200 Ark. 1004. 

Cal .—Kagee v. Bencich, 81 P.2d 265, 
27 Cal.App.2d 469—Rapaport v. 
Forer, 66 P.2d 1242, 20 Cal.App.2d 
271. 

Conn.—Campus v. McBlligott, 187 A. 
29, 122 Conn. 14. 

Ga—Watson v. Watson, 7 S.B.2d 614, 
61 GaApp. 825, transferred, see 5 
S.B.2d 287, 189 Ga. 76—Gallovitch 
V. Wylly, 184 S.B. 786, 62 Ga.App. 
818—Evans v. Dickey, 177 S.B. 87, 
50 Ga.App. 127. 

N.J.—Boyle v. Nolan, 8 A. 2d 868, 128 
NJ.Law 866. 

N.Y.—Bradley v. Roe, 27 N.B.2d 86, 
282 N.Y. 626, 129 A.L.R. 688, an¬ 
swering certified questions 14 N. 
Y.S.2d 996. 267 App.Dlv. 1074, and 
reversing 13 N.Y.S.2d 693, 287 App. 
Div, 1005, appeal granted 14 N.Y.S. 
2d 996, 257 App.Div. 1974—Kirch- 
ner v. Muller, 19 N.B.2d 666. 280 
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tortious act and the rule is the same whether the 
injury results* from intentional wrong or negli¬ 
gence.'® Whether the executor or administrator 
may have indemnity out of the estate is of no con¬ 
cern to third persons.'® 

Property or money actually received by the es¬ 
tate as assets through the representative’s tortious 
conduct may sometimes be reached by the injured 
person ;'7 and an executor is not personally liable 
for a tort committed as an incident to the carrying 
out of express instructions in the will.'® 

The advice of counsel does not impart the qual¬ 
ity of legality to an executor’s tortious intent and 
purpose.'® 

§ 251. Fraud 

An executor or adminietrator who practleee fraud la 
anawerable pereonally, and the eetate la not liable, al¬ 
though recourae may be had agalnat It If It benefita. 

The estate of decedent is not liable for the fraud 
or false representations of the executor or admin¬ 
istrator, as in the sale of property of the estate, but 


§ 251 

the representative who practices the fraud ia an¬ 
swerable personally therefor to the injured person.*® 
The executor or administrator in the performance 
of his duties is, however, bound to act fairly and not 
fraudulently, and the estate cannot be permitted to 
derive any unjust or unconscionable advantage from 
his unauthorized or fraudulent misbehavior;®' and 
where it appears that property fraudulently obtained 
was treated or used as assets of the estate, or that 
the estate received some benefit from his conduct, 
recourse may be had accordingly to a corresponding 
extent.®* If the fraud is practiced on or at the ex¬ 
pense of the estate or those interested therein, the 
representative must of course respond therefor in¬ 
dividually,®® but dealings between an executor and 
a legatee are not necessarily fraudulent,®^ although, 
as appears in § 240 supra, they will be closely scru¬ 
tinized. 

The representative is entitled to the presumption 
of good faith in the discharge of his duties, and 
fraud, like any other tort, ought to be proved against 
him.®® It has been said that no matter how many 


N.T. 2S, modlfylnir 5 N.T.S.2d 161. | 
254 App.Div. 302—Chisholm v. Na¬ 
tional City Bank of New York, 26 
N.Y.S.2d 978. 176 Misc. 208. 

Or.—Fredenbursr v. Horn, 218 P. 939, 
108 Or. 672. 30 A.Li.R. 1153. 

Pa.—Clauson v. Stull, 200 A. 693. 694, 
331 Pa. 101, quotinii: Oorpiis Jnzla 
—Prager v. Gordon, 78 Pa.Super. 
76. 80. 

Tex.—Schepps v. Wilkins. Clv.App.. 
290 S.W. 909. 

Wash.—Fisher v. McNeely, 188 P. 478. ] 
110 Wash. 283, 14 A.L.R, 369. 

24 C.J. p 128 note 1. 

14. Ga.—Carr v. Tate. 33 S.R. 47, 
107 Ga. 237—Evans v. Dickey, 177 
S.E. 87, 60 Ga.App. 127—Callaway 
V. Liivingston, 111 S.E. 742, 28 Ga. 
App. 453. 

15. Ga.—Callaway v. Livingston, 
supra. 

24 C.J. p 129 note 3. 

16. N.J.—Boyle v. Nolan, 8 A.2d 
358, 123 N.J.Law 365. 

ll Mo.—Silsby v. Wickersham, 165 
S.W. 1094. 171 Mo.App. 128, 

24 C.J. p 129 note 4. 

axsoutorg wara not parsonally U- 
abla where they withdrew a cash 
credit balance from Joint venture 
account with a brokerage Arm in 
which decedent had an interest, 
without knowledge of plaintiff's al¬ 
leged interest in account, and the 
estate, and not the executors were 
enriched by the transaction.—Chis¬ 
holm V. National City Bank of New 
York. 26 N.Y.S.2d 978. 176 Misc. 208. 
axaontor held liable 
However, it wfis held that executor 
who exacted for the estate money to 


discharge the lien of a Judgment 
owned by the estate, In violation of 
his agreement to release that Judg¬ 
ment if the debtors did not bid at 
the sale of the mortgaged property, 
cannot defeat his individual liability 
for the injury so caused by his plea 
that he was acting as representative 
of the estate.—Ix>bit v. Marcoulides, 
TexClv.App., 225 S.W. 767, error re¬ 
fused. 

18. Tex.—Ewing v. Foley, 280 S.W. 
499, 116 Tex. 222. 44 A.L.R. 627— 
Schepps V. Wilkins, Civ.App., 290 
S.W. 909. 

Xa&aglag bnlldiiig 

Executor authorized by will to 
manage and rent building for benefit 
of legatees may be liable as executor 
for injuries resulting from defective 
condition of rented premises, but is 
not personally liable unless some 
duty or right of control over prop¬ 
erty is vested in him other than as 
executor.—Dobbs v. Noble, 189 S.E. 
694, 65 Ga.App. 201. 

19. N.J.—In re Brueck's Estate, 199 
A. 61, 124 N.J.Eq. 62, affirming 194 
A. 60, 122 N.J.Eq. 329. 

sa Conn.—Andrews v. Platt, 58 A. 

458, 77 Conn. 63. 

24 C.J. p 129 note 5. 

81. Ind.—Bright Nat, Bank v. Han¬ 
son, 113 N.E. 434, 68 Ind.App. 61. 
Tex.—Able v. Chandler, 12 Tex. 88, 
62 Am.D. 618. 

88. Ind.—Chaney v. Wood, 115 N.E. 

833, 63 Ind.App. 687. 

24 C.J. p 129 note 7. 

88. Kan.—Branner v. Nichols, 69 P. 

633, 61 Kan. 856. 

24 C.J. p 129 note 8, 

1261. 


Sstate not bonud by oxeoutor's forg. 
•ry 

Executor's transfer of deceased's 
stock certificates by forging deceas¬ 
ed's signature thereon instead of in¬ 
dorsing certificates in representative 
capacity, and his forgery of de¬ 
ceased's signature to check given in 
payment, prevented check from con¬ 
stituting payment to estate for stock, 
since executor was acting in individ¬ 
ual capacity.—Egan v. United Gas 
Improvement Co., 178 A. 683, 319 I»a. 

17. 

84. Iowa.—Stapleton v. Haight, 113 
N.W. 351, 136 Iowa 564. 

85. Ky.—Roach v. Ames, 80 Ky. 6. 
24 C.J. p 129 note 11. 

Fraud not shown 

Ark.—Fidelity & Deposit Co. v. Fair- 
field, 262 S.W. 322, 164 Ark. 498. 
Iowa.—In re Lipp's Estate, 227 N.W. 

913, 209 Iowa 409. 

24 C.J. p 129 note 11 [a]. 

Fraud and ooUusion hold Inforrablo 

Where plaintiff was the daughter, 
as well as the administratrix, of 
decedent, and defendant, who was 
the widow of that decedent and ad¬ 
ministratrix of another estate, as¬ 
sented to an amicable action to de¬ 
termine an award on a probated 
claim against the estate of which 
she was administratrix, and gave 
testimony favorable to plaintiff but 
made no defense to the action, it was 
held that fraud and collusion in pro¬ 
curing the award would be Inferred 
in an intervention to except to the 
confirmation of the award.—White 
V. Penuel. 66 A. 352, 23 Del. 273, 
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acts of fraud an administrator may have been guilty i tual rights under a valid mortgage which he has 
of, such conduct will not divest him of his contrac- | purchased.^^ 

K REAL PROPERTY AND INTERESTS THEREIN. 

1. Ik General 


§ 252. Title and Authority in General 

a. General rule 

b. Effect of testamentary provisions 

c. Statutory modifications of rule 

a. General Bole 

Subject to certain exceptlona, ae a general rule an 
executor or administrator has no Interest In, title to, or 
control over the realty of his decedent. 

Subject to certain exceptions and modifications 
discussed in this and the following subdivision of 
this section, as a general rule an executor or admin¬ 
istrator, as such, has no interest in, title to, or con¬ 
trol over the realty of his decedent,27 but the title 


to all real property of decedent vests in his heirs 
or devisees, subject to the necessities of adminis- 
tration.2® 

Accordingly an executor or administrator cannot 
release or give rights in the land,^® preserve or im¬ 
pair homestead rights,*® release a right of way over 
the land,*i bind the heirs by consenting to a pro¬ 
ceeding for laying out a highway over the land,** 
create a lien on the land by erecting buildings 
thereon,** dedicate land to public use,*^ make a 
statutory plat,*® ratify a deed executed by dece¬ 
dent when insane,** recover the surplus realized at 
a tax sale, even though he was in possession,**^ 


R0. Nev.—Gulstl V. Guisti, 171 P. 
161, 41 Nev. 349. 

27. Ark.—Mayo v. Bank of Marvell, 
66 S.W.2d 649. 188 Ark. 330. 

Ga.—Lee v. Moore, 139 S.E. 922, 37 
Ga.App. 279. 

Ill.—^Rosen v. Hayea, 271 Ill.App. 1— 
Pech V. Landphere, 238 Ill.App. 
567. 

Ind.—Coats V. Veedersbura State 
Bank, 38 N.E.2d 243—Cornet v. 
Ouedelhoefer, 36 N.B.2d 933, man¬ 
date modified on other grounds 37 
N.E.2d 681—Luke v. Indiana Trust 
Co., 169 N.E. 769, 86 Ind.App. 717. 

Kan.—Lindholm v. Nelson, 264 P. 
60, 126 Kan. 223. 

La.—Davidson v. American Paper 
Mfg. Co., 176 So. 763. 188 La. 69, 
114 A.L.R. 1044. 

Me.—Averill v. Cone, 149 A. 297, 128 
Me. 646, 129 Me. 9. 

Mass.—HodEkinson v, Hodgkinson, 
18S N.B. 768, 281 Haas. 463. 

Mo.—State ex rel. Buder v. Brand, 
266 8.W. 989, 306 Mo. 321—State 
ex rel. Hampe v. Ittner, 263 S.W. 
158, 304 Mo. 136—In re Dildine's 
Elstate. 239 S.W. 112, 293 Mo. 393. 

Mont.—Lamont v. Vingrer, 202 P. 769, 
61 Mont. 530. 

N.H.—Ruel V. Hardy, 6 A.2d 763, 90 
N.H. 240. 

N.T.—In re Sharp's Estate, 261 N.Y. 
S. 16, 140 Misc. 427. 

OkL—Thomas v. Kunkel, 38 P.2d 627, 
170 Okl. 100. 

Pa.—Hadesty v. Hadesty, 200 A. 6, 
331 Pa. 81—In re Huff^s Estate, 160 
A. 98. 300 Pa. 64—In re Webb's Es¬ 
tate. 29 Del.Co. 200. 

Puerto Rico.—Crehore v. Registrar 
of Pfbperty, 22 Puerto Rico 30. 

ya.-^Keblett v. Smith, 128 S.E. 247, 
142 Va. 840. 

24 aj. p 180 hate 14. 


"Aa estate as such cannot hold le^ 
gal title to lands, because it is nei¬ 
ther a person nor a legal entity."— 
Carter v. Wroten, 198 S.E. 13, 16, 187 
S.C. 432. 119 A.L.H. 379. 

Real property and interests therein 
as assets of estate see supra 6S 
103-112. 

Realty aegnired in oolleotlon of per- 

sonal assets 

An administrator ordinarily has 
nothing to do with the realty of a 
decedent, except where realty has 
been acquired by the administrator 
in good faith and by exercise of 
proper diligence in collecting the 
personal assets in his hands.—Cau¬ 
dill V. Trimble's Adm'r, 117 S.W.2d 
993. 273 Ky. 793. 

88. Ark.—Mayo v. Bank of Marvell, 
65 S.W.2d 649, 188 Ark. 330. 

Iowa.—In re Schwertley's Estate, 
293 N.W. 445, 448, 228 Iowa 1209, 
citing Oozpns Juris. 

24 C.J. p 131 note 15. 

Right of heirs to realty of ancestor 
see Descent and Distribution | 66. 
Sale of realty under order of court 
see infra 9f 648, 549. 

Froessds of sals hy dsvlssss 

Where testator devised a life es¬ 
tate in realty to his widow, remain¬ 
der to his three children, and the 
children Joined with the widow in 
conveyances, and acquiesced in her 
retention of the proceeds, such pro¬ 
ceeds and the property pufehased 
therewith could not be recovered 
from the widow's executor by an 
administrator de bonis non of the 
original estate appointed at tbe in¬ 
stance of the surviving husband of 
one of the children who predeceased 
the widow.—^Klemm v. Patton, 196 
N.W. 221, 196 Iowa 643. 
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Payment of debts and legacies 

Where bequests by deceased were 
required to be discharged out of his 
remaining one third of one half of 
proceeds realized on sale of leased 
property after debts of his succes¬ 
sion were paid, executor represented 
sufficient Interest in the property to 
prevent surviving daughters and 
son-in-law, the other owners, from 
tendering title to lessees, holding op¬ 
tion to purchase, before expiration 
of lease.—Succession of Gilmore, 117 
So. 452, 166 La. 433. 

29. Ill.—Hoagland v. Crum, 118 Ill. 
365, 65 Am.R. 424. 

Me.—Mowe v. Stevens, 61 Me. 592. 

30. S.C.—Smith V. Moore, 95 S.E. 
361, 109 S.C. 196. 

31. Ind.—Hankins v. Kimball, 57 
Ind. 42. 

38. Cal.—Rush v. McDermott, 50 
Cal. 471. 

33. Miss.—Weathersby v. Sinclair, 
43 Miss. 189. 

24 C.J. p 181 note 21. 

34. Mo.—Kaime v. Harty, 73 Mo. 
316, reversing 4 Mo.App. 357. 

Implied dcdieatiou or prssoxiptiou 
"Without doubt, an executor may 
not make an express dedication as 
to estate lands, but an easement may 
arise as to estate lands through im¬ 
plied dedication or prescription."— 
Gray v. Magee, 24 P.2d 648, 951, 133 
Cal.App. 658. 

36. Mich,—Lothrop v. Board of 
Public Works. 49 N.W. 924, 41 
Mich. 724. 

38. Mass.-^Brown v. Brown, 96 N.E. 
796, 209 Mass. 888. 

37. U.S.—Fripp V. U. S., 19 Ct.Cl. 
667. 
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bind the heir by admissions relative to the land or 
the title thereto,abandon a right of the estate in 
the location and surveys of public land located un¬ 
der a headright certificate, without express authori¬ 
ty from the probate court,39 or object to a judgment 
vesting the title to the real estate in decedent’s wid¬ 
ow, where the court has, on the administrator’s pe¬ 
tition to sell real estate to pay debts, found that he 
had no right to sell it>0 

b. Effect of Testamentary Provisiona 

The testator may, by hie will, give to the executor 
such Interest In or control over realty as he sees proper; 
but the interest of the executor In this respect Is limited 
by the terms of the will, and a direction to sell the 
realty generally vests in the executor only a power of 
sale. 

The testator may, by his will, give to his executor 
such authority and control over real estate as he 
sees proper,and whether the executor takes title 
to, or an interest in, the realty under the will is 


ADMINISTRATORS § 252 

usually a question of the testator’s intention.** The 
authority of an executor in this respect is strictly 
limited by the terms of the will;** he takes only 
such interest in the realty as is given to him ex¬ 
pressly or by necessary implication.** 

It has been held that authority given by will to an 
executor to rent, lease, manage, or control the real 
estate by necessary implication vests him with the 
legal title.*B The executor takes the title or right 
of possession where the realty is expressly devised 
to him for the purpose of being sold,*® or in trust 
for other purposes,*"^ or where such title is other¬ 
wise given to him by the will, either expressly or 
by necessary implication.** 

Directions to sell land as naked pozver of sale. 
As a general rule, where the testator authorizes or 
directs the executor to sell the land, this gives him 
only a naked power of sale, and does not vest in 
him the title to, or an interest in, the land,** wheth- 


38. Ill—WalhridRo v. Day. 31 Ill. 
379, 83 Am.D. 227. 

N.C.—Jacobs V. I^ocke, 37 N.C. 286. 

39. Tex.—Pate v. McLain, CIv.App., 
136 S.W. 538. 

40. Ind.—Shobe v. Brinson, 47 N.E 
625, 148 Ind. 285. 

41. Ohio.—Doe ex dem Williams v. 
Burrows, 1 Ohio Dec., Reprint 218, 
4 We8t.L.J. 627. 

Tex.—Highland Park Independent 
School Dist. V. Thomas, Civ.App.. 
139 S.W.2d 299. 

24 CJ. p 131^ note 30. 

42. Isr.J. —Meeker v. Boy Ian, 28 IST.J. 
Law 274. 

Va.—Mosby's Adm’r v. Mosby’s 

AdmT, 9 Qratt. 584, 60 Va. 584. 
-W.Va.—BelVs Adm’r v. Humphrey, 8 
W.Va. 1. 

Bight of poMMsloa given legatee 

Under terms of will testator in¬ 
tended that legatee should have pos¬ 
session of property and after keep¬ 
ing it in repair and paying necessary 
charges, she was given rents, profits, 
and income from estate, and no duty 
rested on executor in relation to 
property during life of legatee.— 
Buckman’s Trustee v. Ohio Valley 
Trust Co., 166 S.W.2d 749, 288 Ky. 
114, 138 A.L.R. 436. 

43. Miss.—Cohea v. Jemison, 10 So. 
46, 68 Miss. 610. 

24 C.J. p 181 note 81. 

44. Ill.—Dell V. Herman, 6 N.E.2d 
169, 366 Ill. 261—McCarty v. Mc¬ 
Carty, 191 N.E. 68, 366 111. 659. 94 
A.L.R. 1137, affirming 270 Ill.App. 
37. 

'Va.—^Neblett v. Smith, 128 S.E. 247. 

142 Va. 840. 

24 C.J. p 131 note 81. 

Uk N.T.—Tobias v. Ketohum, 32 N. 
Y, 419—^Brewston v. Striker^ 2 N.Y. 


19—Killam v. Allen. 52 Barb. 6051 
—Craig V. Craig. 3 Barb.Ch. 76. ' 

Ohio.—Boyd’s Lessee v, Talbot, 12 
Ohio 232. 

Where duties can be discharged 
under a power the executor does not 
take an estate by Implication.—On¬ 
ondaga Trust & Deposit Co. v. Price, 
87 N.Y. 642—^Downing v. Marshall, 

23 N.Y. 366, 80 Am.D. 290, 23 How. 
I*r. 4—Tucker v. Tucker, 5 N.Y. 408, 
reversing 5 Barb. 99—Martin v. Mar¬ 
lin, 43 Barb., N.Y., 17*2, 28 How.Pr. 
386. 

43. Ill.—Lockner v. Van Bebber, 5 
N.E 2d 460. 364 Ill 636—McCarty 

V. McCarty, 191 N.E. 68, 356 111. 
659, 94 A.L.R. 1137, affirming 270 
Ill.App. 37—Goben v. Johnson, 167 
N.E. 94, 336 111. 396—^Knight v. 
Gregory, 165 N.E. 208, 333 Ill. 643 
—Pech V, Landphere, 238 IlLApp. 
567—In re Robinson’s Estate, 214 
Ill.App. 262. 

Ind.—Lockridge v. Citizens Trust Co. 

of Greencastle, App., 37 N.EM2d 728. 
Mass.—Fay v. Fay, I Cush. 93. 
Miss.—Cady v. Lincoln, 67 So. 213, 
100 Miss. 765. 

Neb.—In re Secrest's Estate, 191 N. 

W. 663, 109 Neb. 431. 

Tenn.—Rogers v. Marker, 12 Heisk. 
646. 

24 C.J. p 132 note 39. 

Devise to sell and direction to b 411 
distiuguishsd 

Power of sale to executor, in which 
case a naked authority is given, and 
freehold remains with heir until sale, 
is distinguished from devise to ex¬ 
ecutor to sell, in which case free¬ 
hold vesta at once in executor, and 
there is an authority coupled with 
an interest.—Pope v. Kltchell, 188 
N.E. 451. 354 Ill. 248^24 C.J. p 132 
note 39 [a]. 


47. N.Y.—Hubbard v. Houslcy, ‘58 N. 
Y.S. 432. 27 Misc. 276. affirmed 59 
N.Y.S. 392, 43 App.Dlv 129, af¬ 
firmed 55 N.E. 1096, 160 N.Y. 688. 
34 C.J. p 1*33 note 40. 

46. Pa.—Wells v. Sloyer, 1 Clark 
516, 3 Pa.L.J. 203. 

24 C.J. p 133 note 41. 

46. U.S.—Chew v. Hyman, C.C.Ill., 
7 P. 7. 

Ala.—Robinson v.' Allison, 74 Ala. 
254—Mitchell v. Spence, 62 Ala. 
450. » 

Cal.—In re Loyd’s Estate, 167 P. 
157, 175 Cal. 699—Estop v. Arm¬ 
strong. 27 P. 1091, 91 Cal. 6 d 9. 
Conn.—Seymour v. Bull, 3 Day 388 
—Bull v. Bull, 3 Day 381. 

Fla.—Simmons v. Spratt, 8 So. 123, 
26 Fla. 449, 9 L.K.A. 343. 

Ill.—Nadenik v. Nadenik, 24 N.E.2d 
346, 372 Ill. 408. affirming 19 N. 
E.2d 765, 299 Ill.App. 613—Dell v. 
Herman. 6 N.E.2d 159, *365 Ill. 261 
—Lockner v. VanBebber, 5 N.E.2d 
460, 364 Ill. 636—Goben v. John¬ 
son, 167 N.E. 94, 335 Ill. 395— 
Knight V. Gregory, 165 N.E. 208, 
333 111. 643—Moore v. Smith, 19 
N.E.2d 223. 298 Ill.App. 417—Mc¬ 
Carty V. McCarty, 270 Ill.App. 37, 
affirmed 191 N.E. 68. 356 Ill. 559. 
94 A.L.R. 1137—Pech v. Land¬ 
phere, 238 Ill.App. 56*7. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225—Guyer v. 
Maynard, 6 Gill A J. 420—Green- 
ough v. Welles, 10 Cush. 671—FAy 
v. Fay, 1 Cush. 9'8—Shelton v. 
Homer, '5 Mete. 462. 

Miss.—Cady v. Lincoln, 47 So. 2IS, 
100 Miss. 765. 

N.H.—Dexter v. Sullivan, S4 N.H. 
478. 

N.J.—Moores v. Moores, 41 N.J.Law 
440—Snowhill v. Snowhill, 23 N. 
J.Law 447—Brengel v. O'Toole* 140 
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er the pow'er be given for the purpose of paying 
debts*® or legacies*^ or making distribution.^ 
There is, on the other hand, authority for the view 
that such a direction does impliedly carry the ti¬ 
tle,*® at least where this is necessary in order to 
carry out the provisions of the will.** 

e. Statutory Modifications of Buie 

In som* Jurltdlctiont statutes give to the executor or 
administrator a certain control over the realty of de¬ 
cedent. 

In some jurisdictions the statutes give to the ex¬ 


ecutor or administrator a certain control over the 
land of decedent,** usually either for the purpose 
of preserving it from waste during the course of 
administration,*® effecting a division and distribu¬ 
tion among those entitled,*^ or subjecting it to the 
payment of the decedent’s debts in case the personal 
assets prove insufficient for this purpose.** How¬ 
ever, such grants, being in derogation of the com¬ 
mon law, must be strictly construed and the rights 
of the representative confined to those which are 
clearly given to him,** 


A. 28. 102 N.J.Bq. 178, reversed 
on other grounds 143 A. '861, 108 N. 
J.Eq. 839—Hopping v. Orey. 89 A. 
27. 82 N.J.Bq. 602—Todd v. Wort- 
man. 18 A. 843. 46 N.J.Bq. 723— 
Romalne v. Hendrickson's Ex'rs., 
24 N.J.Bq. 231—Fluke v. Fluke's 
Bx'ro., 16 N.J.Bq. 478—Oest v. 
Flock, 2 N.J.Bq. 108. 

N.T.—Whitlock V. Washburn. 17 N. 
Y.S. 60, 62 Hun 869—Post v. 

Benchley, <48 Hun 83. dismissed 18 
N.B. 480, 110 N.Y. 665—Hetsell v. 
Barber, 6 Hun 634, modified on oth¬ 
er grounds 69 N.Y. 1—Cashman 
V. Wood, 6 Hun 620—Cat ton v. 
Taylor, 42 Barb. 6'78—^Reed v. Un¬ 
derhill, 12 Barb. 11'3—Safford v. 
Burke. 223 N.Y.S. 626. 130 Misc. 
12—Janssen v. Wemple, 3 Redf. 
Surr. 229—Scott v. Monell, 1 Redf. 
Surr, 431. 

N.C.—^Perkins v. Presnell. 6 S.E. 801, 
100 N.C. 220—Jenkins v. Max¬ 
well, 62 N.C. 612—^Ferebee v. Proc¬ 
tor, 19 N.C. 439. 

Ohio.—Nimmons v. Westfall, 33 Ohio 
St. 213—Baker v. Alexander, 156 
N.B. 223, 24 Ohio App. 117. 

RI.—Stoughton v. Liscomb, 98 A. 
183, 39 R.I. 489. 

S.C.—Thomson v. GalHard, 37 S.C.L. 
418, 45 Am.D. 778. 

Tenn.—Rogers v. Marker, 12 Helsk. 
645. 

W.Va.—^Dunn's Ex'rs v. Renick, 10 
S.E. 810, 3<3 W.Va. 476. 

24 C.J. p 132 note 32. 

Possession and use of land under 
power of sale see Infra IS 267, 
258. 

Power to sell realty under testa¬ 
mentary authority see infra fil 274- 
278. 

Sa N.C.—Floyd v. Herring. 64 N. 
C. 409. 

24 C.J. p 132 note 33. 

H. Ind.—Doe v. lAnius, 8 Ind. 441, 
06 Am.D. 518. 

88. Ill.—McCarty v. McCarty, 191 
N.B. 68, 356 111. 559» 94 A.L..R. 1137, 
alBrming 270 ill.App. 37. 

Ind.—Z>oe V. Lanius, 8 Znd. 441, 66 
AmiD. 618. 

Mo.—Hull V. McCracken, 39 B.W.2d 
861, 327^ Mo. 967, transferred, App.j 
1 <S.W.3d 806, see on retransfer 6>8 
1 8.W.2d 406< : 


Power ooaaeeted with a trust 
Where a power is given to an ex¬ 
ecutor to sell land, when in his opin¬ 
ion the sale can be made to good ad¬ 
vantage, the proceeds to be distribut¬ 
ed to children as they come of age. 
it is a power connected with a trust, 
and the executor is entitled to pos¬ 
session of the land, as against the 
heir on whom the title descended, 
subject to be divested by the execu¬ 
tion of the power. —Dabney v. Man¬ 
ning. 8 Ohio 321, 17 Am.D. 597. 

53. Zh Pennsylvania 

(1) A direction in the will to the 
executors to sell the land breaks 
the descent and vests the legal es¬ 
tate in them.—^Appeal of Dundas, 64 
Pa. 325—Shippen v. Clapp, 36 Pa. 89 
—Shippen'B Heirs v. Clapp, 29 Pa. 
265—In re Appeal of Brown & Ster- 
rett, 27 Pa. 62—In re Smith's Es¬ 
tate, 4 Phila. 1'81, 17 Leg.Int. 174. 

(2) However, it has also been held 
that such a direction does not vest 
the legal estate in the executors.— 
Cobel v. Cobel, 8 Pa. 342—Tasker's 
Estate. 14 Pa.Dist 435—Hallowell's 
Estate, 9 Pa.Dist. 90—Geiss v. Oeisz, 
7 Pa.DiBt. 615, 21 Pa.Co. 466. 

54. Ill.—Wicker v. Ray, 8 N.B. 836, 
118 Ill. 472. 

Me.—Richardson V. Woodbury, 43 
Me. 206. 

Ohio.—Knisely v. Young, 15 Ohio 
Cir.Ct.,N.S., 49. 

Va.—Archer v. Sadler, 2 Hen. A M. 

370, 12 Va. 370. 

24 C.J. p 132 note 37. 

Power to sell eouplsA with active 
and eontlnuJng (tuty of managing 
property over which power is to be 
exercised, making disposition there¬ 
of, etc., creates an interest.—^Wilson 
v. Snow, D.C., 83 S.Ct. 487, 228 U.S. 
217, 67 Xi.Bd. 807. 60 Ii.R.AMN.&, 604. 

55. Ark.—Less v. Less, 237 S.W. 
768, 147 Ark. 432. 

Iowa»—In re Atkinson, 281 N.W. 640, 
210 Iowa 1246. 

La.—Boyd's Succession, 12 La.Ann. 
611. 

Puerto Rico.—Acuna v« Ban Juan 
Registrar, 28 Puerto >Rico 892. 
8.D.—In re Hornstra's Estate, 226 
N.W^ 740. 55 S.D. 418, 

24 C.J. p 138 note 42. 
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Administrator Is charged with 
trust concerning decedent's interest 
in realty.—Murray v. Stuart, 247 P. 
187, 79 Colo. 454. 

Bneontors are legal oamers of estate 

property 

N.Y.—In re Chisholm's Estate, 30 N. 

Y.S.2d 870, 177 Misc. 423. 
Administrator as distributee 

Administrator, as such, is different 
legal person from himself as dis¬ 
tributee since in his capacity as ad¬ 
ministrator he is cotenant with no 
one, but holds temporarily paramount 
legal title to complete use of real 
estate, while distributee who Is not 
administrator is not cotenant so far 
as relates to use of property prior 
to termination of period of dis¬ 
tribution.—In re Burstein's Bstate, 
27'5 N.Y.S. 601, 163 Misc. ^IS. 

6a Or.—King v. Boyd, 4 Or. 326. 

57. Ga.—Lee v. Moore, 139 S.B. 922, 
37 Ga.App. 279. 

24 C.J. p 133 note 44. 

5a Ala.—Boyte v. Perkins. 99 S<k 
652, 211 Ala. ISO. 

Ga.—Lee v. Moore, 139 S.E. 922, 87 
Ga.App. 279. 

Md.—Luke v. Indiana Trust Ca, 159 
N.E. 769, 86 Ind.App. 717. 

Kan.—Lindholm v, Nelson, 264 P. 60,. 

125 Kan. 223. 

24 C.J. p 133 note 46. 

Real property as available for pay¬ 
ment of debts see infra | 479. 
Sales of realty under order of court 
for payment of debts see infra 8S 
688-642. 

59. Arlz.—Butler v. Quinn, 14 P.2d 
250, 40 Arlz. 446. 

Ind.—Coats v. Veedersburg State 
Bank. 38 N.E.2d 243. 

24 C.J. p 138 note 46. 

Lsttm issued psior to sOssttvs dato* 
of statute 

Where letters of administration 
were issued to administrator prior 
to the effective date of statute giv¬ 
ing administrator certain, control 
over and right to deal with real es¬ 
tate of an intestate, the rights of 
administrator were controlled by $he- 
law as it existed prior to the enact¬ 
ment of such statute.—IiL te Caru- 
sone^ 10 N.T.S.2d 6. 2<66 AppJMv. 810.. 
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I 253. Actiotw Relating to Realtor 

An •x«cutor or admlnlttrator ordinarily may not 
bring an action rotating* to tho realty of tho .decedent. 

From the general rule that an executor or admin¬ 
istrator has no title to, interest in, or control over 
decedent’s realty, see supra § 252 a, it follows that 
he is not ordinarily entitled to bring any action re¬ 
lating thereto.®® By statute or otherwise, however, 
an executor or administrator sometimes is author¬ 
ized to bring such actions.®^ 

§ 254. -For Trespass and Waste 

Actions for troapasa to realty and waste accruing 
after tho death of his decedent are maintainable by an 
executor or administrator where he is given the right of 
possession; but where he hap no right of possession he 
cannot maintain such an action. 

Actions for trespass to realty and waste accruing 
after the death of his decedent are maintainable by 
an executor or administrator, where he is given the 
right of possession by the provisions of the will or 
by statute,®2 but, in the absence of any testamentary 
or statutory provision giving him such a right of 


possession, the general rule that the representative 
has no concern with the realty, see supra § 252 a, 
precludes the maintenance by him of such an ac¬ 
tion.®® 

§ 255. -To Quiet Title 

An executor or administrator may bring an action to 
quiet title to the decedent’s realty when he Is expressly 
authorised to do so by statute or when by statute or by 
the'terms of the will he Is given the right to possession 
of, or control over, the property. 

Under the general rule that an executor or ad¬ 
ministrator has no title to, or control over, the realty 
of his decedent, see supra § 252 a, he ordinarily may 
not bring an action to quiet, or remove a cloud from, 
the title to decedent’s real estate,®4 at least before he 
obtains a license to sell,®® and this rule has been ap¬ 
plied to realty situated outside the state.®® How¬ 
ever, an executor or administrator may bring such 
an action when he is expressly authorized to do so 
by statute, or when by statute or by the terms of the 
will he is given the right to possession of, or control 
over, the realty of decedent.®^ 


axplratloA of court order 
Where probate court's original or¬ 
der authorizing executor to take 
charge of decedent's real estate pur¬ 
suant to statute had expired, when 
second appointment of an adminis¬ 
trator pending the contest of dece¬ 
dent's will was made, such adminis¬ 
trator acquired no power over dece¬ 
dent's realty under the original or¬ 
der authorizing executor to take 
charge of same.—State ex rel. Ham- 
pe V. Ittner, 263 S.W. 158, 304 Mo. 
135. 

3«aBd8 outside state 

Appointment of administrator in 
Pennsylvania would give no author¬ 
ity over lands outside state.—Wolfe 
V. Lewlsburg Trust & Safe Deposit 
Co., 168 A. 867. 305 Pa. 683, 81 A.L. 
R. 660. 

60. Mich.—Windoes v. Colwell, 225 
N.W. 573, 247 Mich. 372. 

Mo.—Blum V. Frost, 116 S.W.2d ^41, 
234 Mo.App. 695. 

Okl.—Thomas v. Kunkel, 88 P.2d 627. 
170 Okl. 100. 

Pa.—Hadesty v. Hadesty, 200 A. 6. 

331 Pa. 81. 

24 C.J. p 133 note 49. 

Action to set aside: 

Deed procured by fraud or undue 
influence see supra 6 123. 
Fraudulent conveyance by decedent 
see supra 6 124. 

Revival of actions relating to realty 
see Abatement and Revival | 164. 
Rights of action: 

As assets of estate see supra If 
100*102. 

By representative generally see in¬ 
fra I 693. 

IfL Ala.—Burt v. Brandon, 169 So. 
691. 230 Ala. 85. 

83C.J.S.-80 


Colo.—Fowler v. Badger Irr. Diet., 

219 P. 209. 74 Colo. 109. 

Oa.—Atlantic Coast Dine R. Co. v. 

Sweat. 171 S.B. 123, 177 Oa. 698. 

Purpose of statute providing that 
on the application of any creditor 
the representative of a decedent’s 
estate shall prosecute all actions 
necessary to recover property is to 
protect creditors rather than the es¬ 
tate.—Lind V. O. N. Johnson Co., 282 
N-.W. 661, 204 Minn. 30. 119 A.L.R. 
940. 

Rsoo'vsry for damages to realty or¬ 
dered sold 

(1) Where an order has Issued out 
of probate court directing an ex¬ 
ecutor to sell lands to pay debts, 
see infra 18 538—642, he may sue to 
recover damages for the wrongful 
destruction of the market value of 
such premises, where it appears that 
rights of a creditor will be preju¬ 
diced thereby.—Clark v. McClain 
Fire Brick Co.. 126 N.E. 877. 100 
Ohio St. 110. 

(2) Administrator, ordered to sell 
testator’s real estate, could not sue 
railroad for destruction of buildings 
by Are without showing land in 
present condition would bring a sum 
insutfleient to pay debts.—Pittsburgh. 
C., C. & St. L. R. Co. v. Verbarg, 166 
N.E. 29, 89 lnd.App. 177. 

Bsoovsry of mousy ohargsd against 
laud dsvlssd 

An action against devises to re¬ 
cover money charged against the 
land devised is properly brought by 
the administrator, as against conten¬ 
tion that it should have been brought 
by the heirs, the liability fixed 
against the land being a part of the 
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assets of the estate.—Blackburn v. 
Blackburn. 226 S.W. 535, 147 Ark. 
37. 

Realty subsequontly acquired by rep- 
roseutative 

Administratrix' title by deed on 
sale in vendor's foreclosure action 
supported her suit on supersedeas 
bond for use and occupation pend¬ 
ing appeal.—Tankersley v. Cornett, 
14 S.W.2d 1067, 228 Ky. 346. 

02 . Cal.—Cortelyou v. Baker. 187 P. 
417, 182 Cal 168. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

21 C.J. p 134 note 50. 

Possession and use of realty by rep¬ 
resentative see infra 88 257, 258. 
ea Ky.—Nicely v. Howard, 242 S, 
W. 602. 195 Ky. *327. 

24 C.J. p 134 note 51. 

04. Ala.—Robinson v. Joplin, 64 
Ala. 70. 

Ill.—Strong v. Peters, 72 N.E. 369, 
212 Ill. 282—Stark v. Brown, 101 
111. '395—Shoemate v. Lockrldge, 
53 Ill. 503. 

Ind.—Simms v. Gilmore, 135 N.EL 
183, 78 Ind.App. 244. 

Ky.—York’s Ancillary Adm'r v. 
Bromley, 161 S.W.2d 28, 286 Ky. 
633. 

Miss.—McCaa v. Russom, 52 Mlsu 
639. 

24 C.J. p 134 note 53. 

66. Mass.—Hooker v. Porter, 171 
N.E. 713. 271 Mass. 441. 

00 . Mass.—^Hooker v. Porter, sdpra. 

67. Cal.—Pennie v. Hildreth, 22 P. 
398, 81 Cal. 127. 

Colo.—Gulligan v. Thomas S. Ray- 
den Realty Co., 163 P. 895, 42 
Colo. 4*77. .1 
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§ 255 

A creditor of an estate' cdnnot bring suit to re¬ 
move a cloud from the title of land belonging to the 
estate, except’by leave of court, after refusal of th^ 
administrator to bring suit.*^ 

§ 256. -For Injuries during Decedent’s 

Lifetime 

The executor or adminletrator ie the proper party 
to aue for damagee for an Injury to decedent's realty 
which occurred during hie lifetime. 

The executor or administrator is, it has been held, 
the proper party to maintain an action for damages 
for an injury to decedent’s realty which occurred 
during his lifetime.*® However, it has been assert¬ 
ed that at common law a cause of action for trespass 
to realty does not survive the death of the owner, 
see Abatement and Revival § 132, and that in the 
absence of statute the executor or administrator 
may not sue at law for damages occasioned by the 


trespass.*^® 

§ 257. Possession and Use 

a. In general 

b. Nature of right of possession 

a. In General 

An executor or administrator may, when authorized 
by statute or by the terms of the will, take possession 
of and use lands which belonged to, and were left by, 
the decedent. 

Under statute, in a number of jurisdictions, the 
personal representative has the right or duty under 
certain circumstances, such as the insufficiency of 
the personalty to meet the debts of the estate, or 
even generally, to take possession of the realty ei¬ 
ther for the purpose of sale or in order to apply as 
assets the proceeds realized from its use during the 
period of administration also an executor is en- 


Idaho.—Cl eland v. McLaurin, 232 P. 
571. 40 Idaho 371. 

La.—Flanasran v. Land Development 
Co. of Louisiana, «3 So. 39, 14*5 
La. 843. 

Miss.—Blake v. Blake, 53 Miss. 182. 
N.D.—Masroffln v. Watros, 178 N.W. 
134, 45 N.P. 406. 

Ohio.—Mitchell v. City of Bridge¬ 
port, 30 Ohio C.A. 358. 

Pa.—McCully v. McCrary, 1J2 A. 755, 
269 Pa. 581—Sears v. Scranton 
Trust Co., 77 A. 423, 228 Pa. 126, 
20 Ann.Cas. 1145. 

S.D.—Berry v. Howard. 127 N.W. 

526, 26 S.D. 2’9. Ann.Cas.l913A 994. 
Tex.—^Taylor v. San Antonio Joint 
Stock Land Bank, Clv.App., 101 S. 
W.2d 868, error granted, reversed 
on other grounds San Antonio 
Joint Stock Land Bank v. Taylor, 
105 S.W.2d 650, 129 Tex. 335— 
Graves v. Moon, Civ.App., 92 S^W. 
2d 290. error refused. 

Utah.—^Worley v. Peterson, 12 P.2d 
579, 80 Utah 27. 

Wyo.—Bamforth v. Ihmsen, 204 P. 
345, 28 Wyo. 282, rehearing denied 
206 P. 1004. 28 Wyo. 282. 

34 C.J. p 134 note 62. 

Whmf Mtatc had not been dls- 
trfbntod, the executrix had the law¬ 
ful right to bring action to quiet ti¬ 
tle.—^Rehart v. Klossner. Cal.App., 
119 P.2d 145. 

anlstonoo of heirs as necessary 

Statute authorizing an administra¬ 
tor to bring suit to quiet title for 
the benefit of heirs, whether known 
or unknown, gives no authority to 
an administrator to bring suit to 
quiet title to properly of a dece¬ 
dent where there are no heirs.—^Pel- 
ton y. .Shook. 226 P. 142, 75 Cojo. 
283. 

Whete there are no adyevse claians, 

the executor or administrator may 
not maintain an action to quiet ti¬ 


tle.—Perry v. Superior Court in and 
for Marin County, 84 P.2d 250, 29 
Cal.App.2d 114. 

▼eador's SKSCutor holding naked 
I legal title to realty converted into 
personalty under conveyance contract 
is proper party to maintain action to 
quiet title; and that executor was 
derelict in commencing action to 
quiet title, and that court did not re¬ 
quire him to deliver possession of 
realty to devisee within statutory 
time, did not deprive executor of 
right to maintain action to quiet ti¬ 
tle.—Kern v. Robertson. 12 P.2d 665, 
92 Mont. 283. 

68 . Mich.—Marshall v. Blass, 46 N. 
W. 947, 47 N.W. 516, 83 Mich. 518. 

69. Md.—Lake Roland Blectrlc R. 
Co. v. Frick, 37 A. 650, 86 Md. 259. 

24 C.J. p 136 note 55. 

Rights of action connected with re¬ 
alty accruing before death as as¬ 
sets of estate see supra 6 100. 

TO. Miss.—Thompson v. City of 
Philadelphia. 177 So. 39. 180 Miss. 
190 —Conklin v. Alabama & V. Ry. 
Co., 32 So. 920. 81 Miss. 152. 

71. Ala.—Hopkins v. Crews, 124 So. 
202, 220 Ala. 149—Layton v. Ham¬ 
ilton. 107 So. 880, 214 Ala. 329— 
Boyte v. Perkins. 99 So. 652, 211 
Ala. 130. 

Ark.—Etchlson v. Dali, 31 S.W.2d 
426, 182 Ark. 360. 

Cal.—Reeve v. Jahn, TO P.2d 610, 9 
Cal. 2d 244. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157. 103 Conn. 
226. 

Ind.—Lockridge v, Citizens Trust Co. 
of Greencastle, APP*. -37 N.B.2d 
728. 

Mich.—Thompson v. Thompson. 201 
N.W. 533. 229 Mich. 526-H::hq.pin 
V. Chapin. 201 N.W. 630. 229 Mioh. 
615. 


Mo.—Rollins v. Shaner, 292 S.W. 
419. 316 Mo. 956. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 
N.y.—In re Purdy, 22l N.Y.S. 468, 
129 Misc. 297. 

Okl.—Davis v. Morgan, 95 P.2d 856, 
186 Okl. 30—Abrams v. Neal, 61 
P.2d 1103, 17S Okl. 158—In re Gen¬ 
try’s Estate, 13 P.2d 156. 158 Okl. 
196. 

Or.—In re Banfleld’s Estate, 3 r,2d 
116, 137 Or. 256, denying rehear¬ 
ing 299 P. 323, 137 Or. 256—In re 
McDermid’s Estate, 222 P. 295, 109 
Or. 633—Mahon v. Harney County 
Nat. Bank of Burns. 206 P. 224, 
101 Or. 445. 

S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S.D. 516. 

Tex.—Freeman v. Banks, Civ.App., 
91 S.W.2d 1078, error refused— 
First Nat. Bank v. Douglas, Civ. 
App., 7 S.W.2d 148, affirmed Doug¬ 
las v. First Nat. Bank, 40 S.W.2d 
801, 120 Tex. 631—Becknal v. Beck- 
nal, Civ.App., 296 S.W. 917. 

Wis.—Curtis v. Gillie, 300 N.W. 911, 
239 Wla. 207. 

24 C.J. p 135 note 62. 

Bffeot on rights of hsim 

(1) “By our statute, the adminis¬ 
trator is clothed with a right to the 
possession of the realty for the 
purposes of administration, and that 
right, when asserted by him, dom¬ 
inates and Intercepts the descent of 
lands to the heir.**—Ex parte Ste¬ 
phens, 170 So. 771, 772, 233 Ala. 167, 

(2) “If a recognized or statutory 
necessity exists, the personal repre¬ 
sentative may Intercept the posses¬ 
sion of the heir or devisee to the 
real estate, for the purpose of a due 
administration of the estate and pay¬ 
ment of debts/’—Powell v., ILapbry^ 
•97 So. 707, 709, 210 Ala. 24'8. 
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titled to possession of the real estate when the tes¬ 
tator has by his will directed or permitted the ex¬ 
ecutor to take possession thereof for any purpose.^2 
At common law, and in the absence of the circum- 
sUances, if any, contemplated by such statutory or 
testamentary provisions, the personal representative 
is not entitled to the possession and use of the real 
estate of his decedent.^® 

A representative who is authorized by will to sell 
is entitled to the control and possession of the title 
deeds if this is necessary to a proper discharge of 
his duties,although a mere power of sale does 
not, of itself, give any right of possession or use of 
the property until the sale."^® It has been consid¬ 
ered that where the executor is also devisee of land 
of which he is in possession, he must be regarded 
as holding the land in the capacity of executor until 
the debts of the decedent are paid.*^® 

An order of court is necessary, under some stat¬ 
utes, to authorize the executor or administrator to 
take possession or control of realty,and such or¬ 
der must be based on the actual existence of the ne¬ 
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cessity for the representative's taking possession,*^® 
and on notice to the heirs or devisees.*^® The cor¬ 
rectness of the ruling of the court permitting the 
representative to take possession may be challenged 
by a devisee.®® Such an order has been held not 
a prerequisite to a suit by a personal representative 
against an heir for the possession of land but, when 
obtained, is prima facie evidence of the necessity to 
sell on the ground stated in the application therefor, 
when service of notice of the application was by 
publication, and such an order is conclusive evidence 
when the heir was given personal notice.®^ 

To what lands statutes arc applicable. Statutes 
giving the right of possession of lands to the ex¬ 
ecutor or administrator refer only to such lands as 
are described therein.®® Thus it has been held that 
such a statute refers only to such lands as belonged 
to and were left by decedent,®® and not to lands bid 
in by the administrator or executor at a sale under 
execution or mortgage foreclosure, as to which he 
has the same right of possession as to personalty ;®^ 
and such a statute does not apply to lands situated 
in another state.®® 


72. Ga.>-6ond v. Curd, 144 S.E. 210. 
166 Oa. 717. 

Ind.—Lockridxe v. Citizens Trust Co. 
of Qreencastle, ApPm 37 N.E 2d 
728. 

24 C.j. p 135 note 58. 

73. Ala.—l^ayton v. Hamilton, 107 
So. 830, 214 Ala. 329—^Johnson v. 
Sandlin. 89 So. 81. 206 Ala. 53. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226. 

Ga.—Hortman v. Vissaxe, 12 S K.2d 
294. 191 Ga. 446—Hood v. Hood. 150 
S.E. 552, 169 Ga. '378—McHenry v. 
Silas, 140 S.E. 373, 165, Ga. 176— 
Smith V. Fischer, 184 S.E. -406, 52 
Ga.App. 598. 

Ill.—McCarty v. McCarty, 191 N.E. 
68, 356 Ill. 669, 94 A.L.11. 1137, af- 
flrmlnx 270 Ill.App. 37. 

Iowa.—^Andrew v. Murtha, 236 N.W, 
437—First Nat. Bank v. Murtha, 
236 N.W. 433. 212 Iowa 415. 

Ky.—Auxicr's Ex'x v. Theobald, 75 
S.W.2d 39, 265 Ky. 683. 

La.—Succession of Boehm, 108 So. 
322. 161 La. 162. 

Mich.—In re Thompson's Estate, 217 
N.W. '889, 241 Mich. 683—Howes v. 
Barney, 166 N.W. 658, 199 Mich. 
569. * 

Mont.—Rumney v. Skinner, 208 P. 
896, 64 Mont. 75. 

N.Y.—In re Fitzpatrick's Will, 169 N. 
E. 110, 262 N.T. 121, reversing 2*36 
N.Y.S. 113, 227 App.Div. 638, which 
affirmed 234 N.Y.S. 234, 133 Misc. 
772—In re Purdy. 221 N.Y.S. 468. 
129 Misc. 297. 

Philippine.—Buenaventura v. Ramos, 
43 Phllippins 704—Malahacan v.< 


Ignacio. 19 Philippine 434—Ilustre 
V. Prondoaa. 17 Philippine 321. 
Wis.—(^urtis V. Gillie, 300 N.W. 911, 
239 Wis. 207—Neelen v. Holzhauer, 
214 NW. 497, 193 Wis. 196, 53 A. 
L R. 359. 

24 C.J. p 135 note 57, p 136 notes 63, 
6i. 

Dmtil administrator la appointed, 

he ha.s no riaht, under statute, to 
take pos.se»sion of the realty.—In re 
Merrill’s Estate, 300 N.Y.S. 671, 165 
Misc. 161—In re Lindsay's Estate, 
18 N.Y.S.2d 800. 

74. N.Y.—Mills v. Mead. 7 Hun 36. 

75. Ill.—McCarty v. McCarty, 191 
N.E. 68, 356 111. 559, 94 A.L.R. 1137. 
affirming 270 Ill.App. 37. 

Ind.—Lockrtdge v. Citizens Trust Co. 

of Greencastle, 37 N.E.2d 728. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 226. 

N.J.—Brengel v. O’Toole, 140 A. 28, 
reversed on other grounds 143 A. 
361, 103 N.J.Eq. 3-39. 

24 C.J. p 132 notes 32-36. 

78. S.C.—Smith v. Byers, '86 S.E. 
481, 102 S.C. 216. 

77. N.Y.—In re Purdy, 221 N.Y.S. 

468, 129 Misc. 297. 

24 C.J. p 136 note 65. 

Oountj oonrt was empowered to 
authorize temporary administrator to 
take physical possession of all prop¬ 
erty belonging to estate, as far as 
surviving wife out of possession is 
concerned.—Boyle v. Paul, 86 S.W.2d 
744, 126 Tex. 242. 

73. Mo.—Field v. French's Estkte, 
App., 106 S.W.2d 926. 

24 C.J. p 137 note 6i. 
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Order held properly granted 

N.y.—In re Berardini, 213 N.Y.S. 
763, 2U AppDiv. 833—In re 
Mould, 187 N.Y.S. 355, 195 App.Div. 
822, affirming In re Mould's Es¬ 
tate, 183 N.Y.S. 250, 113 Misc. 602. 

73. Miss.—Miles v. Pink. 80 So. 632, 
119 Miss. 147. 

N.Y.—Matter of Mahnken, 167 N.Y.S. 
-546, 101 Misc. 175. 

8CX Mo.—Field v. French’s Estate, 
App., 106 S.W.2d 936. 

81. Ga.—Hortman v. Vissage, 12 S. 
E2d 294. 191 Ga. 446—Brown v. 
GlOver, 119 S E. 607. 156 Ga. 640. 

88. Tex.—Donald v. Bankers Life 
Co.. Civ.App., 133 S.W.2d 171, er¬ 
ror dismissed, Judgment correct. 
Realty conveyed by deoeaeed 

Executor may not take charge of 
property conveyed by effective deed 
by deceased, regardless of estate's 
Insolvency.—Dorman v. Ryan, Tex. 
Civ.App., 293 S.W. 888. 

Mortgagee of realty of decedent 
is entitled to retain possession there¬ 
of as long as the indebtedness re¬ 
mains unpaid.—Dallas Joint-Stock 
Land Bank of Dallas v. Wise, Tex. 
Civ.App., 40 S.W.2d 931, error re¬ 
fused. 

83. Ala.—Patterson v. Weaver, 114 
So. 301, 216 Ala. 686. 

84. Mich.—Kuniie v. Wlxom, 39 
Mich. 384. 

85. Nev.—Price v. Ward, S'S P. 849, 
25 Nev. 203, 46 L.R.A. 469. 



§ 257 

1). Katve of BUHit of PoMondon 

The right of the repreientetive to poeeeei end eOn- 
trol realty ie temporary and limited to the purpoeee of ad* 
mlnlatratleni ceaalng when the eetate Ie settled| ancf It 
Is subject to oontrol by the oourt for administration pur¬ 
poses. 

Only in a proper case is a personal representative 
under a duty to exercise his right of possession of 
the realty,*® as where it is necessary to do so be¬ 
cause the personalty is insufficient to meet the debts 
and claims;*^ and it is only to the extent that the 
right is actually exercised that the common-law 
rights of the statutory distributees in the realty are 
disturbed or impaired.** In many respects, the pos¬ 
sessory right of the personal representative is for 
and on behalf of the heirs, and in harmony with 
their claims.** Until it is exercised, it does not con¬ 
stitute an intervening estate in possession as against 
the heir,** and it ceases when the debts are paid 
and the estate settled,*^ being temporary and limited 
to the purposes of administration.** It includes the 
right to receive the rents,** and gives the represen¬ 
tative a qualified interest in the land,*^ with all the 
rights and powers ordinarily incident to the right of 
possession.** The right is subject to the rights of 
the widow and family to dower and homestead;** 
and, as it is purely statutory, it may be taken away 
after the representative has entered into possession, 
as well as before.*^ 

The possession of the administrator is possession 


88 C.J.&. 

by the court,** and is subject to the oontrol of fhe 
court for aichninistration purjposes.** 

Relation hack of possession. It has been held 
that when an administrator takes possession of his 
decedent’s rear estate such possession relates back 
to the time of decedent’s dcath.i 

§ 258. —— Actions to Recover or Protect 
Possession 

By virtue of atatute or teatamentary direction, a 
personal repreaentative may be entitled to prosecute or 
defend actions for recovering possession of decedent's 
land. 

By virtue of the directions of a will, or under 
statute, an executor or administrator may be tempo¬ 
rarily entitled or required to prosecute or defend 
actions for recovering possession of decedent’s land, 
as a sort of trustee or representative of the heirs 
or devisees and of the general interests of the es¬ 
tate ;* but, where no interest in the realty of his de¬ 
cedent is thus vested in him, he has no such author¬ 
ity.* As a general rule, the burden is on the per¬ 
sonal representative to show, by a preponderance 
of the evidence, his right to recover,♦ but it has 
been held that where such representative seeks pos¬ 
session within the period for presenting claims 
against the estate, the burden of proof as to the 
necessity of subjecting the lands to administration is 
on him who takes the position that the representa- 
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sa N.T.—In re Baker's Estate, 298 
N.Y.S. 261. 164 Mlse. 92. 

87. KT.—In re Wlller's Estate, 12 
N.T.S.Sd 867, 171 Mlsc. 682—In re 
Purdy. 221 K.T.S. 468. 129 Mlsc. 
297. 

Wls.—^Hlnman v. Hlnman. 106 N.W. 

788, 126 Wis. 191. 

Time for detexmlBSag aeoesstty 
The reasonableness of the length 
of time consumed by the personal 
representative in determining the ne¬ 
cessity for taking possession of the 
realty is a question of fact.—In re 
Baker’s Estate, 298 N.Y.S. 261, 164 
Mlsc. 92. 

8a N.Y.—In re Merrill's Estate, 
800 N.Y.S. 671, 165 Mlsc. 161. 

Vih,' Okl.—Davis V. Morgan. 95 P.2d 
•866, 186 Okl. 30. 

8a Wis.—^Hlnman v. Hlnman, 105 
N.W. 788, 126 Wls. 191. 

Actual possession, on the part of 
the personal representative, is nec¬ 
essary in order to exclude an heir 
or devisee.—Jones v. Billstein, 28 
Wis. 921—24 C.J. p 137 note 68. 

91. Nevv—McGuire v. Ehrlich, 245 P. 

708, 49 Nsv. 819. 

24 CJ. p 187/note 78. 


9a Mont—In re Deschamps’ Estate, 
212 P. 512, 66 Mont 207. 

24 C.J. p 137 note 71. 

93. Ala.—Orifflth v. Rudislll. 87 So. 
83, 141 Ala. 200. 

Ark.—Menifee v. Menifee, 8 Ark. 9. 
Right to collect rents generally see 
infra 6 259. 

94. Mich.—^Elnos v. Sutherland, 11 
Mich. 538. 

24 aJ. p 137 note 76. 

9a Zia.—Wilson v. Wilson. 81 So. 

643. 107 La. 189. 

24 C.J. p 137 note 76. 

sa Neb.—Cooley v. Jansen, 74 N.W. 

891, 54 Neb. 33. 

24 CJ. p 137 note 77. 

97. Mich.—Campau v. Campau, 26 
Mich. 127. 

9a Ind.—State ex rel. Tuell v. Shel¬ 
by Circuit Court of Shelby County, 
23 N.E.2d 425, 216 ind. 221 . 134 
A.L.R. 1238. 

9a Ind.—State ex rel. Tuell v. Shel¬ 
by Circuit Court of Shelby Clounty. 
supra. 

Mont.—^In re Clark's Estate, 74 P.2d 
401. 105 Mont 401, 114 A-L-R. 496. 
1. Minn.—Noon v. Finnegan, 18 N. 
W. 197, 29 Minn. 418. 

a Ark.—Stchison v. Dali, 81 S.W. 
2d 426, 162 Ark. 860. 
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Conn.—Hall v. Meriden Trust & Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226. 

Neb.—In re Freling's Estate, 230 
N.W. 443, 119 Neb. 606. 

Nev.—McGuire v. Ehrlich, 246 P. 703, 
49 Nev. 319. 

N.Y.—In re Burstein's Estate, 276 N. 

Y.S. 601; 153 Mlsc. 615. 

Tex.—Jones v. Gibbs. Civ.App., 103 
S.W,2d 1018, reversed on other 
grounds 130 S.W.2d 274, 138 Tex. 
645, motion overruled 131 S.W.2d 
957, 133 Tex. 627—Taylor v. San 
Antonio Joint Stock Land Bank. 
Cl'^.App., 101 S.W.2d 868, reversed 
on other grounds Sah Antonio Joint 
Stock Land Bank v. Taylor, 105 8. 
W.2d 650, 129 Tex. 286—^Beckhal v. 
Becknal, Civ.App., 296 S.W. 917. 

24 C.J. p 137 note 80. 
a Ill.—Rosen v. Hayes, 271 IlLApp. 
1 . 

24 q.J. p 187 note 81. 

Sols tsst of the representative's 
right of action is the right of the 
estate to the possession of the prop¬ 
erty.—McGuire V. Ehrlich, 245 P. 703, 
49 Nev. $19. 

4. Ark.—Miller v. Watkins, 272 aW. 
846, 169 Ark. 60. 

Ga.—^Vlck V. Georgia Power Co., 174 
SiBl 718, 178 Ga., 869—^Brown v. 
Glover, 119 8.B. 607, 166 Oa 646. 
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tive is acting hastily*^ As against one not an heir, 
an administrator may maintain an action for the 
recovery of land belonging to the estate of the de¬ 
ceased, without showing a necessity to administer 
the land for the purpose of paying debts.® An ad¬ 
ministrator in possession of decedent’s realty may 
invoke the aid of equity to protect his possession 
against a fraudulent claim thereto by another.^ 

Ejectment or unit of entry. An executor or ad¬ 
ministrator entitled to temporary possession of his 
decedent’s realty for the piirpose of settling the es¬ 
tate may prosecute or defend an action of ejectment 
or a writ of entry;® but where he is not thus en¬ 
titled to possession, or where the title vests directly 
in the heirs or devisees, with at most a power of 
sale in the representative, he has no such authori¬ 
ty,® and, as an administrator in such case is not the 
proper party to prosecute an action of ejectment, he 
cannot maintain an appeal in such an action orig¬ 
inally instituted by decedent.^® 

Forcible entry and detainer. An executor or ad¬ 
ministrator is entitled to maintain an action of 
forcible entry and detainer where he is entitled to 
possession of the land,^^ or where decedent had a 
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mere chattel interest therein,but not otherwise.^® 
Pleading, evidence, and trial. General rules gov¬ 
erning pleadings,the weight and sufficiency of 
evidence,15 and the conduct of trials^® have been 
applied in actions by representatives to recover or 
protect possession of realty, 

§ 259. Rents and Profits 

a. In general 

b. Disposition of rents and profits 

c. Liability of representative 

a. In General 

Th* personal representative may be empowered or 
required by testamentary or statutory provision, or by 
virtue of the consent of the heirs or devisees, to collect 
rents and profits from realty belonging to the estate, 
but otherwise he has no authority or duty to do so. 

Possession and control of real estate such as will 
carry the right or duty to collect rents and profits 
may be given to the personal representative by the 
will;i^ and under a number of statutes the rep¬ 
resentative is given the right or duty, under appro¬ 
priate circumstances, to receive the rents and profits 
for proper purposes connected with the administra¬ 
tion,!® some of such statutes requiring that an or- 


8, Ala.—Powell v. Labry, $7 So. 707, 
210 Ala. 248. 

#. Ga.—Nixon v. Nixon, 16 8.11.2d 
883—Blount V. Dean, 1 S.B.2d 653. 
187 Ga. 494—’Morris v. Mobley, 166 
S.E. 8. 171 Qa. 224. 

7. Or.—Butts V. Purdy, 126 P. 818. 
127 P. 25, €3 Or. 160. 

«. Ark.—Pullen v. Smith. 139 S.W.2d 
245. 200 Ark. 420. 

24 C.J. p 138 note 83. 

8 . Mich.—^Howes v. Barney. 165 N. 
W. 658. 199 Mich. 669. 

24 C.J. p 138 note 84. 

Action of rsvlnaioation cannot be 
brought against a grantee or assignee 
•of the rights of one or more of the 
heirs by the succession or estate of 
n deceased person, acting as an en¬ 
tity.—Succession of Garcia v. Her¬ 
nandos, C.C.A.Puerto Rico, 270 F. 455. 

la Mo.—Whitworth v. Barnes. 165 
S.W. 992, 266 Mo. 468. 

11. Wash.—Griffith v. James, 158 P. 

251, 91 Wash. 607. 

24 CJ. p 139 note 86. 

18. Tenn.—^Winningham v. Crouch, 2 
Swan 170. 

13. Miss.—McMullen v< Mayo, 16 
Miss. 298. 

24 C,J. p 139 note 88. 

14 . am, oosspUlnt, or petition held 
anfioimt 

Colo.—^Weaver v. Weaver, 60 P.2d 227, 
99 Colo. 74. 

Oa.—Morris v. Mobley, 165 S.E. 8. 
171 Ga. 224. 


BUI or petition held insuttotent 

Qa.—Metropolitan Life Ins. Co. v. 
Mall, 12 S.B.2d 63, 191 Ga. 294— 
Denton v. Parsons, 102 S.E. 363, 
160 Ga. 70. 

Mich.—Dodds v. Purdy. 269 N.W. 618, 
277 Mich. 698. ‘ 

Answer held snflolent 
Qa.—Hortman v. Vissage, 12 S.E. 2d 
294, 191 Ga. 446. 

16. BvldeBce held snAoient to sup¬ 
port verdict for administrator.— 
Abrams v. Neal, 61 P.2d 1103, 178 
Okl. 158. 

Bvidenoe held InpuAcient 

(1) Generally.—^Vick v. Georgia 
Power Co., 174 S.E. 713, 178 Ga. 869. 

(2) To sustain verdict for admin¬ 
istrator.—Caraker v. Brown, 111 S.E. 
51. 162 Ga. 677. 

(3) To preclude administratrix 
from suing for possession of land.— 
Taylor v. San Antonio Joint Stock 
Land Bank. Tex.Civ.App., 101 S.W. 
2d 868, reversed on other grounds 
San Antonio Joint Stock Land Bank 
v. Taylor, 106 8.W.2d 650, 129 Tex. 
336. 

16. Question of ownership of prop¬ 
erty IS one of fact.—McGuire v. Ehr¬ 
lich, 246 P. 703, 49 Nev. 319. 
verdict held property directed for 

Ga.—Milner v. Allgood. 191 S.E. 132. 
184 Ga. 288—^Paris v. Treadaway, 
160 S.E. 797, 173 Ga. 639. 

17. U.S.—Wilson v. Anderson. D.C. 
N.T., 61 F.2d 268, reversed on oth¬ 
er grounds, C.C.A., 60 F.2d 52, cer¬ 
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tiorari granted Anderson v. Wilson, 
63 S.Ct. 123, 287 U.S. 592, 77 L.Ed. 
617, affirmed 53 S.Ct. 417, 289 U.S. 
20. 77 L.Ed. 1004. 

Ill.—Moore v. Smith, 19 N.E.2d 223, 
298 IllApp. 417. 

Ind.—Lockndge v. Citizens Trust Co. 

of Greencastle, App., 37 N.E.2d 728. 
Iowa.—In re Schofleld’s Estate, 160 
N.W. 910, 178 Iowa 1260. 

W.Va.—Peters v. Kanawha Banking 
A Trust Co., 191 S.E. 681, 118 W. 
Va. 484. 

24 C.J. p 139 note 91. 

Rents and profits as assets see supra 
5 106. 

affect of settlement oontraot 

Although a will imposed a duty on 
the executors to collect rents and 
pay them to the widow of the testa¬ 
tor, the children of the testator could, 
with the consent of the widow, be 
allowed to occupy portions, which 
would belong to them after the death 
of the widow, without paying rent, 
since such a course is the equivalent 
of payment of the rent by the chil¬ 
dren to the executors, and by the ex¬ 
ecutors to the widow, and by*^ the 
widow back to the children.—In re 
Murphy’s Estate. 228 N.W. 658, 209 
Iowa 679. 

18. Ala.—Boyte v. Perkins. 99 So. 
652, 211 Ala. 130. 

Ind.—Lockridge v. Citizens Trust ^Co. 

of Greencastle, App., 37 N.E.2d 728. 
Mass.—Stone v. Sullivan, 16 N.E.2d 
476. 300 Mass. 460, 116 A.L.R. 122$. 
Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 
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der of court be dbtained authoriring the represen¬ 
tative to rent or use the land and apply the rents 
and profits to the purposes of the administration.^^ 
Compliance must be had with such statutes,and 
they should be construed liberally to give effect to 
the intent with which they were enacted.*^ 

At common law, and in the absence of the cir¬ 
cumstances or contingencies contemplated by such 
testamentary or statutory provisions, the personal 
representative has no authority or duty to collect 
rents and profits accruing after the death of his de¬ 
cedent, the right thereto being in the heir or dev¬ 
isee of the realty.22 A mere naked or contingent 
power to sell does not give the representative a 


right to the rents and profits, but in such case the 
heirs or devisees may enter upon the estate and re-, 
ceive all rents and profits until such power is ap¬ 
propriately exercised.23 

The consent of heirs or devisees may warrant the 
collection of rents of real estate by the executor.,24 
and the receipt of rents and profits of real estate 
with such consent gives the representative a lawful 
possession and a good title against all persons ex¬ 
cept the heirSk^B 

Actions to recover. Where the right to possess 
or control decedent’s land is given by will or local 
statute, the executor or administrator may recover 
rent or sue for use and occupation, but he cannot 


N.Y.—^In re Ltimbergr’s Estate. 24 N.E. 
2d 127, 281 N.Y. 463. reversinf? 11 
N.Y.S.2d 897. 256 App.Dlv. 1104 

—In re Bush's Estate, 277 N.Y.S. 
826. 243 App.Div. 322. 

Pa.—iln re Graham's Estate, 28 A.2d 
235, 147 Pa.Super. 57—Robinson v. 
Painter. 23 West.Co.I..J. 111. 

24 CJ. p 139 note 92. 

Beats held properly eolleoted by 
administratrix from realty to which 
she had legal title.—Dudley v. Dud¬ 
ley, 16 N.E.2d 212. 300 Mass. 270, 117 
A.L.R. 1366. 

X*arolftaser of heirs’ Interest in real¬ 
ty pending administration takes real¬ 
ty subject to administrator's right to 
collect rents and profits.—In re Gen¬ 
try's Estate. 13 P.2d 166, 168 Okl. 
196. 

That adaalalstrator la asnally dls. 
trllmtee of decedent's estate, and thus 
ultimate cotenant with other stat¬ 
utory distributees, and that one co- 
tenant of realty cannot recover rent¬ 
al, or for use and occupation from an¬ 
other, in absence of express contract, 
does not prevent administrator from 
performing duty to conserve real es¬ 
tate and make It productive.—^In re 
Burstein's Estate, 275 N.Y.S. 601, 163 
Misc. 616. 

19. Mo.—Bealey v. Blake, 70 Mo.App. 
229. 

24 C.J. p 139 note 94. 

Whsro BO order was Biade author¬ 
izing executrix to collect rents from 
specifically devised property and the 
rents were collected from the prem¬ 
ises and taxes were paid by the ex¬ 
ecutrix with the acquiescence of the 
devisees, the net profit from the rent¬ 
als belonged to the devisees.—In re 
Wells’ Will, 26 N.Y.S.2d 604. 

SOL N.Y.—^Limberg v. Llmberg, 11 
N.T.8.2d 690, 266 App.Dlv. 721. 

Pa.—In re Roderick's Estate, 3 Fay. 
L.J. 93. 

24 C.J. P 189 note 98. 

SI. Pa.—In re Graham's Estate, 23 
A.2d 286, 147 Pa.Super. 67. 

88. U.S.—^Arrot v. Helner, C.C.A.pa., 
92 F.2d 773. 


Ala.—^Johnson v. Moxley, 118 So. 661, 
22 Ala.App. 1, reversed on other 
grounds 113 So. 666, 216 Ala. 466. 
Ga.—Lee v. Moore, 139 S.E. 922, 87 
Ga.App. 279—^Ellls v. Geer, 137 S.E. 
290, 36 Ga.App. 619—Roberts v. 
Kite, 126 S.E. 719, 33 Ga.App. 91. 
III.—Pech V. Liandphere, 238 Ill.App. 
567. 

Iowa.—^Andrew v. Murtha, 236 N.W. 
437—First Nat. Bank v. Murtha, 
236 N.W. 433, 212 Iowa 416. 

Kan.—Nagle v. Davison, 267 P. 962. 
124 Kan. 230. 

Ky.—Gibson's Adm'r v. Gibson, 43 
S.W.2d 843. 241 Ky. 74—Nicely v. 
Howard, 242 S.W. 602, 196 KY 227. 
La.—Succession of Cooney, 168 So. 
672, 181 La. 7. 

Mass.—Beardsley v. Hall, 197 N.E. 

36. 291 Mass. 41h 99 A.L.R. 1129. 
Minn.—Bowen v. Willard. 281 N.W. 

266. 203 Minn. 289. 

Miss.—Fidelity 6b Deposit Co. v. 
Doughtry, 179 So. 846, 181 Miss. 
686 . 

N.Y.—In re Schroder’s Will, 29 N.Y. 
S.2d 764, 176 Misc. 1024—In re Mer¬ 
rill's Estate, 300 N.Y.S. 671, 165 
Misc. 161—In re Phetteplace's Es¬ 
tate, 6 N.Y.S.2d 846. 

Pa.—In re Sullivan’s Estate, 86 Pa. 
Super. 241—In re Mackay’s Estate, 
25 Pa.Di8t. 6b Co. 644—Yontz v. 
Yontz, 61 Dauph.Co. 126—In re 
Webb's Estate, 29 Del.Co. 200— 
Stoop's Estate, 14 Plttsb.Leg.J.,N. 
S., 84. 

R.I.—Charpentier v. Charpentier, 196 
A. 210, 69 R.L 226. 

Wash.—Morris v. Sherman, 38 P.2d 
1012, 180 Wash. 46: 

Wis.—Curtis v. Gillie. 800 N.W. 911, 
239 Wis. 207. 

24 C.J. p 189 notes 90, 98. 

Boss of eights by orsditos 

Where deceased mental incompe¬ 
tent's creditor did not bring action 
Within year after decedent's death 
against executor of his estate to re¬ 
cover amount claimed for board, lodg¬ 
ing and nursing furnished deoedent, 
as required by statute to extend lien 
oh decedent’s realty for such amount, 
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or file petition in orphans’ court for 
order directing executor to collect 
rents of decedent's realty for such 
creditor’s benefit until over two years 
after decedent's death, such court’s 
Jurisdiction over realty and creditor’s 
right to look thereto for payment of 
debt ended.—In re Graham's Estate, 

23 A.2d 235, 147 Pa.Super. 67. 

Band leased by decedent 

It has been held that, where land 
is rented for a year and the lessor 
dies intestate within the year, the 
heirs have no title, merely as heirs, 
to the rent accruing for that year, 
but the rent is personalty and the 
right to collect and distribute it is 
in the administrator.—Autrey v. Au- 
trey, 20 S.E. 431, 94 Ga. 679, followed 
in Strickland v. Thornton, 68 S.E. 
540, 2 aa.App. 377—24 C.J. p 140 
note 98. 

83. III.—Pech V. Landphere, 238 Ill. 
App. 567, citing Corpus Juris. 

Ind.—Lockridgo v. Citizens Trust 
Co. of Grcencastle, App., 37 N.E. 
2d 728. 

N.J.—Brengel v. O’Toole, 140 A. 28. 
102 N.J.Eq. 178, reversed on other 
grounds 143 A. 361, 103 N.J.Eq. 389. 

24 C.J. p 140 note 96. 

84. Mass.—Forbes v. Keyes, 78 N.E. 
733, 193 Mass. 38, 41. 

24 C.j. p 140 note 96. 

86. Mass.—Wilson v. Shearer, 9 
Mete. 604. 

86. Nev.—^McGuire v. Ehrlich, 246 P. 

703, 49 Nev. 319. 

24 C.J. p 140 note 99. 

Botioo, served on tenant for pay¬ 
ment of rent or surrender of prem¬ 
ises belonging to deceased, was held 
not Invalid because signed by attor¬ 
ney for administratrix.—McGuire v. 
Ehrlich, supnb. 

Aotiou for royalty 1 b B&iBsral laads 
of deceased should be in the name ot 
his administrator.—Lamp v. Jones, 
119 S.E. 676, 94 W.Va. 686. 

Bamady of diatraaa 
The personal representative of a 
deceased landlord cannot enforce the- 
remedy of distress for rent due at 
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do 80 where no sudi rightful control exists.^? 

. b. Dlspoaftion of Bents and Profit* 

Rents collected by the personal representative from 
realty belongino to the estate may be applied on oblige- 
tions of the estate, or for other proper purposes connect¬ 
ed with the administration. 

Rents collected by the personal representative 
from realty belonging to the estate should be ap¬ 
plied by him for proper purposes of the adminis- 
tration.2* It is proper to apply rents on the obli¬ 
gations of the estate and a representative who 
has collected rents may be protected where, instead 
of paying them over to the heirs or other distribu¬ 
tees, he has under prudent and reasonable circum¬ 
stances applied them beneficially for the premises, 
as in keeping down mortgage interest and prevent¬ 
ing foreclosure at a sacrifice,*® for needful labor 
on the premises,*^ or for keeping the buildings in 
proper repair.** It has been held, however, that an 
administrator has no authority to apply rents col¬ 
lected to taxes and arrears of ground rent accruing 
subsequently to the death of decedent.** A court 
has refused to call a widow who was administratrix 
to account for rents and profits expended in the 
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support of infant children of decedent;*^ and it 
has been held that under a statute giving executors 
and administrators possession and control of the 
real estate not specifically devised during the set¬ 
tlement of the estate, such possession and control 
were for the benefit of the persons entitled to the 
real estate, and that rents and profits not needed for 
the payment of debts went on distribution with the 
land as incident thereto, and did not go to the resid¬ 
uary legatees.** 

c. Liability of Representative 

(1) In general 

(2) In what capacity liable 

(1) In General 

A personal representative who takes over the pos¬ 
session, control, or use of his decedent’s realty must ac¬ 
count for the rents and profits which he received or 
should have received.. 

An executor or administrator who takes over the • 
possession, control, or use of the real property of 
his decedent must account for the rents and profits 
which he received or should have received,** al¬ 
though it seems that where he acts diligently and 
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landlord’s death or accruingr there¬ 
after.—Staton v. Guillebeaux. 116 
S.E. 443. 123 S.C. 363. 31 A.L.R. 1. 

27. Ill.—First Nat. Bank & Trust 
Co. of Evanston v. Simon, 38 N.E. 
2d 360, 312 I11.APP. 214. 

Ky.—Gibson’s Adm’r v. Gibson. 43 
S.W.2d 343. 241 Ky. 74—Nicely v. 
Howard. 242 S.W. 602. 195 Ky. 327. 
24 C.J. p 140 note 1. 

28. N.J.—In re Roessler’s Estate. 
160 A. 370, 110 N.J.Eq. 670. 

24 C.J. p 139 note 92. 

Bents ooUeoted from dsvtssd land 
Although ordinarily rents collected 
hy executor from devised realty go to 
•devisee, order may authorize appli¬ 
cation of such rents to repairs, tax¬ 
es, insurance, and mortgage indebt- 
•edness on tract from which rents 
were derived. If such application will 
not Injure devisee’s Interest.—Com¬ 
mercial Nat. Bank of Charlotte v. 
Misenhoimer. 191 S.E. 14, 211 N.C. 
519. 110 A.Li.R. 1810. 

Question hsid one of fact 
Whether administrator with the 
will annexed, in collecting rents of 
real property and disbursing them 
for the upkeep of the property, was 
acting for the best interests of the 
.estate, was to be determined as a 
fact from all the circumstances.—In 
re Baker’s Estate, 298 N.Y,S. 261. 164 
Mlsc. 92. . 

29. l>el.—tioscolzo v. Eggner, 78 A. 
607. 23 Del. 260. 

24 C.J. p 189 note 92, p 140 note 2, 
.20. Ala.—Patapsco Guano Co.* v. 


Ballard. 19 So. 777. 107 Ala. 710. 
54 Am.S.R. 131. 

Ark.—Reynolds v. New Orleans Ca¬ 
nal & Banking Co., 30 Ark. 520. 
Consent of h^rs or devisees to ap¬ 
plication by administrator of rental 
money to payment of taxes and mort¬ 
gages estops them from recovering 
against him.—Firmin v. Crawford, 36 
P.2d 970, 140 Kan. 370. 

31. Ark.—Ferguson v. Collins, 8 Ark. 
241. 

33. La.—Henderson’s Succession, 24 
La.Ann. 436. 

Repairs and improvements generally 
see Infra 5 260. 

33. Pa.—McManus* Estate, 3 Pa. 
Dist. 183, 14 Pa.Co. 379. 

Payment of taxes and assessments 
generally see supra 8 235. 

34. N.T.—Thompson v. Brown, 4 
Johns.Ch. 619. 

33. Conn.—Remington v. American 
Bible Soc., 44 Conn. 512. 

36. Ark.—Acker v. Watkins, 100 S. 

W.2d 78, 193 Ark. 192. 

Ga.—Adams y. Bishop, 151 S.E. 
377, 169 Ga. 762. 

Kan.—Crowley v. Nixon, 296 P. 376, 
132 Kan. 562, rehearing granted 
297 P. 1117, 

Mass.—Beardsley v. Hall, 197 N.E. 

36, 291 Mass. 411, 99 A.L.R. 1129. 
Miss.—Reeves v. Reoves, 128 So. 
330. 157 Miss. 448. 

Mont.—In re Jennings* Estate, 241 
P. 648. 74 Mont. 449. 

N.Y.—In re Ellinger’s Estate, 198 
N.Y.B. 187, 120 Miso. 276. 
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Tex.—^Morrell v. Hamlett, Civ.App., 
24 S.W.2d 531. error refused. 
Wis.—In re Hurley’s Will. 213 N.W. 
639, 193 Wis. 20. 

24 C.J. p 140 note 9, p 142 note 22. 
Bole heir 

Executor held chargeable with 
rents collected, although he was sole 
heir.—^In re Clark’s Estate, 212 N.W. 
481, 203 Iowa 224. 

Bzecutor*s failure to take security 

for payment of rents for property 
owned by deceased’s estate rendered 
him liable for uncollected and unse¬ 
cured rents.—Parrish v. Johnson. Tex. 
Civ.App., 88 S.W.2d 1066, error re¬ 
fused. 

Bsalty obtained hy foreclosure 

While administratrix was retaining 
realty which was deemed personalty 
because acquired by foreclosure of 
mortgage, constituting a salvage op¬ 
eration, her obligations in respect 
of its care and conservation contin¬ 
ued as before, and she would be ac¬ 
countable for any net revenue derived 
from Its use, just as if It were the 
original mortgage.—In re Valionis’ 
Estate, 26 N.Y.S.2d 540, 176 Misc. 110. 

Tims for charging rsprsssntativs 

A personal representative should 
not be charged by a devisee with rent 
collected from realty speciflcally de¬ 
vised, under a bona fide and reason¬ 
able belief of its necessity for the 
payment of debts, until after the pe¬ 
riod for presentation of claims 
against an estate has expired.—^Pow- 
eU V. Labry, 97 So. 707, 210 Ala. 248. 
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honestly with regard to realty in his possession and 
control he is liable only for such rents and profits 
as he may have rcceiv^.^^ Thus a representative 
who occupies such property for his own purposes,** 
or who negligently fails to rent it,** is liable for 
the value of the rents and profits which should have 
been received by the estate; but where he has occu¬ 
pied realty merely for the purpose of preserving or 
protecting it,^* or in order to benefit the estate in 
some other manner,^i without any profit to himself, 
he is not liable for the rental value of such occupa¬ 
tion. Where it is necessary to sell lands for pay¬ 
ment of debts, and the representative fails to take 
proper steps to that end within a reasonable time, 
he may be held liable for rent.^* An executor or 
administrator is not responsible for rents for a time 
when the real estate was not in his possession or 
control, unless he has been guilty of some laches 
or lack of good faith which has resulted in a loss 
. to those entitled to the rents.^* 

Deduction for outlays. Rents or profits to be ac¬ 
counted for by the representative are net, and sub-- 
ject to suitable deductions for his outlays, expens¬ 


es, and servidea,^* although not necessarily for im¬ 
provements, or for any outlays or expenses incon¬ 
sistent with an honest and prudent management of 
iJic property.^* 

Interest on the value of the rents may sometimes 
be charged against the representative.** 

A statute providing a mode for determining the 
amount due for the use or income of real estate,, 
when the occupation is such as to create a liability 
therefor, and the disposition of such amount, does 
not m^ke an executor or administrator liable for the 
use and occupation of real estate for which he would 
not otherwise be liable in some fonn.*^ 

(2) In What Capacity Liable 

A personal reprsssntativs lawfully In postssalon or 
eontrol of realty Is accountable In hla repreaentative ca¬ 
pacity for rente and profits received; but where hie 
poeseeeton or control was without authority, he Is helcT 
to account therefor only In his Individual capacity. 

Whether the representative's liability to account 
for rents and profits is in his representative or his 
individual capacity depends on the facts of the par> 


Pro rata share la upkeep of home- 
stead was properly charged to an ex¬ 
ecutor who administered it as part 
of the estate of the testator, where 
such upkeep enabled him to collect 
the rents of the homestead for his 
individual benefit.—Reeves v. Reeves, 
128 So. 330. 167 Miss. 448. 

lalfo estate dharffed with eapeases 

An executor who has permitted 
land, a life estate in which is charged 
by the will with the payment of ex¬ 
penses of administration, to pass into 
the possession of the devisee for life, 
and suffered him to enjoy the rents 
and profits thereof for more than 
twenty years, is Justly chargeable 
with rents and profits to the amount 
of administration expenses."—-Tilton 
V. Tilton. 41 N.H. 479. 

Otroattstaaoss* rsUsvlag szsontor of 
charge 

(1) Executor was held not charge¬ 
able for rents and profits of land for 
two years after testator's death under 
will showing intention to give unmar¬ 
ried daughters free use of farm for 
two years.—Weade v. Weade, 150 S.E. 
288, 163 Va. 640. 

(2) Where testator at his death 
owned a house and lot occupied by 
the executor, whose wife was a re¬ 
siduary legatee, and it was agrsed 
that she should have the house and 
lot In payment of her legacy, and 
a deed thereto was executed and de¬ 
livered to her. and the executor with 
kis family continued to occupy the 
bouse, and there was nothing to show 
that' it was not advantageous to the 
estate to settle the claim of the wife 
hy conveying the property, the execu-. 


I tor was held not chargeable with 
the rental value of the property after 
the execution and delivery of the 
deed.—In re Lane. 66 A. 102, 79 Vt. 
323. 

avidenoe held to authorise finding 
as to rental value of land during oc¬ 
cupancy of executor.—^Arrington v. 
McDaniel, Tex.Civ.App., 4 S.W.2d 
262, modified on other grounds. Com. 
App., 14 S.W.2d 1009 and certified 
questions answered 25 S.W.2d 295, 
119 Tex. 148. 

87. Fla.—^Anderson v. Northrop, 33 
So. 419, 44 Fla. 472. 

24 C.J. p 143 note 23. 

38. Oa.—^Adams v. Bishop. 157 8.E. 
528. 42 Qa.App. 811, transferred, 
see 152 S.E. 108, 170 Qa. 238. 

Ky.—^Preston v. Second Nat. Bank. 

63 S.W.2d 774, 250 Ky. 673. 

Mass.—McCarthy v. Adams. 160 N.E. 

816. 263 Mass. 800. 

Mont.—In re Jennings' Estate. 241 P. 

648, 74 Mont. 449. 

24 C.J. p 142 note 22. 

Administrator who was tenant in 
oanunon with deceased cannot occupy 
land without paying rent.—^Kennedy 
V. Parks. 116 So. 161. 217 Ala, 823. 
Bneevtos as hslr or dsvlsto 

(1) If the personal representative 
is also an heir or devisee, it will be 
presumed that he occupied .as such, 
and where such presumption Is not 
rebutted he need not account for the 
rents.—Beardsley v. Nfill, .197 N.E. 
86, 291 Mass. 411, 99 iLL.‘R. 1129. 

(2) Where wUl is declared void 
becauee of the undue influence of 
the executor, he is* liable for .the rent¬ 
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al value of lands which be occupied 
as devisee under such will.—In re 
Limberg's Estate, 24 N.E.2d 127, 281 
N.Y. 463, reversing 11 N.T.S.2d 897, 
256 App.Div. 1104. 

38. La.—Succession of Hawthorne, 
104 Bo. 481, 168 La. 637. 

40. Cal.—In re Rindge's Estate, 26 
P.2d 705, 136 Cal.App. 263, motion 
denied 34 P.2d 179, 139 Cal.App. 
454. 

Pa.—^In re Catanach’s Estate, 117 A. 
178, 273 Pa. 868. 

41. Ky.—Baker's Adm'x v. Combs, 
284 S.W. 101, 215 Ky. 6. 

48. Ala.—Clark v. Knox, 70 Ala. 407, 
45 Am.R. 98. 

43. Ga.—Lee v. Moore, 139 S.E. 922, 
37 Ga.App. 279. 

Mich.—Manderano v. Black, 298 N.W. 

381, 298 Mich. 1. 

24 C.J. p 141 note 10. 

44. La.—Succession of Wood, 171 So. 
843, 186 La. 181—Succession of 
Hawthorne, 104 So. 481, 158 La. 
637. 

24 C.J. p 143 note 24. 

46. Ky.—McCracken v. McCracken, 8 
T.B.Mon. 342. 

23 C.J, p 148 note 25* 

Allowance for expenditure for Im- 
provementa generally see supra 6 
388. 

43. Ala.—^Harrison v. Harrison, 8k 
Ala. 489. 

S.C.—^Harvin v. Riggs, 9 S.C.Bq. 287. 
Interest on funds of estate geaerall|r 
see supra |i 209-216. 

47. 'klass.—^Almy v. Crapo, 100 Mains. 
* 1 *- 
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ticular ca$e>^ The general rule is that, wh^re the 
representative is lawfully in possession or control 
under testamentary or statutory authority, he ac¬ 
counts in his representative capacity for the rents 
and profits received as assets for the payment of 
debts or distribution, as the case may be,^^ although 
negligence in the management of the property may 
subject him to personal liability,®® while if he has 
taken possession or control without authority he is 
not in his representative capacity chargeable with, 
or liable to account for, the rents and profits or 
proceeds received,®^ but is held to account therefor 
in his individual capacity on the theory that they 
have been received by him as agent or implied trus¬ 
tee for those entitled to the realty.®^ It is usually 
considered that, where the representative has re¬ 
ceived rents and accounted therefor or paid them 
out in discharge of the debts of his decedent, he is 
precluded from alleging that they belong to the heir 
and that he received them without authority, and 
those entitled to the rents may charge him therewith 
in his representative capacity as for assets rightfully 
received;®® while, if he received them without au¬ 
thority, he is also chargeable in his individual ca¬ 
pacity for what he has paid out,®^ the one entitled 
to the rents has the right to elect in which capacity 
he shall be charged, and he cannot defeat a recov¬ 
ery against him in his representative capacity on 
the ground that he is personally liable,®® 

§ 260. Repairs and Improvements 

The personal representative may, under testamentary 
or statutory provisions, have a duty to preserve the real¬ 
ty of the estate, and to keep all structures thereon In 
proper repair. 


§ 262 

Although there is authority that the personal rep¬ 
resentative has no duty to repair buildings located 
upon realty belonging to the estate,®® he may have 
a duty, under provisions of the will®*^ or of stat¬ 
ute,®® to preserve such realty and to keep all struc¬ 
tures thereon in proper repair. 

§ 261. Mortgaged and Encumbered Property 

An executor or administrator has no better title to 
mortgaged property than his decedent had during his 
lifetime as respects his right to subject It to clalme of 
creditors. 

An executor or administrator has no better title 
to mortgaged property than his decedent had during 
his lifetime as respects his right to subject such 
property to the claims of creditors,®® although un¬ 
der statutes in some jurisdictions an administrator's 
consent to a mortgagee's entry on mortgaged prop¬ 
erty and to assignment of rents is binding on the 
heirs and next of kin.®® 

I 262. -Purchase of Encumbrance by 

Representative 

A repreaentativd may not purchase a mortgage on 
land of the estate, but the mere fact that he takes a 
transfer to himself has been held not to render the trans¬ 
action void. 

The representative cannot buy for his own bene¬ 
fit a mortgage on the land of the estate ;®i but if he 
has advanced his own funds to prevent the property 
from being sacrificed and benefited the estate there¬ 
by, the mere fact that he took a transfer of the debt 
to himself does not render the transaction void,®® 
or preclude his being credited with the amount ad¬ 
vanced.®® 


48. Tex.—Patrick v. Roach, 27 Tex. 
679. 

49. Mo.—Dix v. Morris, 66 Mo. 614. 
affirming 1 Mo.App. 93. 

24 C.J. p 141 note 15. 

50. Fla.—Eppinger v. Canepa, 20 
Fla. 262. 

51. D.C.—Shields v. Shields, 101 F. 
2d 266, 69 APP.D.C. 331. 

Ga.—Ellis v. Geer, 187 S.E. 290, 36 
Ga.App. 619--Roberts v. Kite, 126 
S.E. 719. 88 Ga.App. 91. 

24 C.J. p 142 note 17. 

58. U.S.—Arrott v. Heiner, C.C.A.Pa.. 
92 F.2d 778. 

D.C.—Shields * V. Shields, 101 F.2d 
255, 69 APP.D.C. 881. 

24 C.J. p 142 note 18. 

53. Kan.—Kothman v. Markson, 9 
P. 216. 84 Kan. 642. 

24 C.J. p 142 note 19. 

54. Ohio.—Conger y, Atwood, 28 
> Ohio St. 134, 22 Am.R. 462. 

55. Ohio.—Conger v. Atwood, 28 
Ohio St. 184, 22 Am.R. 462. follow¬ 


ing in Arbuckle v. Tracy, 16 Ohio 
432. 

24 C.J. p 142 note 21. 

56. N.J.—Boyle v. Nolan, 8 A.2d 858, 
123 N.J.Law 366. 

Authority of personal representa¬ 
tive to make repairs and improve¬ 
ments see supra 9 233. 

Disposltioa of insiuMoe proceeds 
A fund received by executor of in¬ 
sured on loss of the house and fur¬ 
niture, and held in trust for the life 
tenant and the remaindermen under 
the insured's will, is personalty, and 
not realty, so that the executor Is 
not required to use it in rebuilding a 
house on the land.—^Millard v. Beau¬ 
mont, 185 S.W. 647. 194 Mo.App. 69. 
67. N.H.—Ladd v. Liadd, 68 A. 462, 
74 N.H. 380. 

24 aJ. p 143 note 80 [b], [e]. 

58. La.—Succession of Rhodes, 114 
So. 107, 164 La. 488. 

N.Y.—In re Collins' Estate. 286 N. 

Y.S. 606, 158 Misc. 798. 

N.D.—Hoffman v. Ness, 800 N.W. 
428. 


Utah.—^In re Hansen's Estate. 184 P. 
197, 66 Utah 23. 

59. Tex.—Etter v. Tuck, Clv.App., 
101 S.lV.2d 843. 

Bights pass to representatives 

On death of purchaser during life 
of his contract of assumption of 
payment of mortgage note, his rights 
pass unimpaired to his heirs and 
representatives.—^Key v. Alamo Nat. 
Co., Tex.Civ.App.. 62 S.W.2d 1002, er¬ 
ror dismissed. 

etX N.Y.—City Sav. Bank of Brook¬ 
lyn V. Torro, 300 N.Y.S. 1009, 253 
App.Div. 748. 

61. N.C.—Morton v. Blades Lumber 
Co., 56 SE. 651, 144 N.C. 31. 

24 C.J. p 144 note 37. 

69. Nev.—Furth v. Wyatt, SO P. 
828. 17 Nev. 180. 

63. Cal.—Burnett v. Lyford, 25 P. 
855. 93 Cal. 114. 

Neb.—In re Herman's Estate, 293 N. 

W. 353, 138 Neb. 430. 

N.Y.—Ellis V. Kelsey, 160 N.E. 148« 
241 N.Y. '374, modifying 210 N.Y. 
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§ 269 

§ 263. ■ Discharge of Encambrance 

a. In general 

b. In interest of heir or devisee 

c. Testamentary directions 

a. In (General 

A representative may discharge an encumbrance on 
realty of the estate where It Is needed for the payment 
of debts and such realty Is worth more than the amount 
of the encumbrance. 

While some cases applying strictly the rule that 
the representative is not concerned with the realty, 
as shown supra § 252, deny that he is under any 
duty or has any right to apply the assets to remov¬ 
ing encumbrances from land®^ which is not needed 
for the payment of debts or for the purposes of 
administration,®® in other cases it has been consid¬ 
ered proper for the personal representative to pro¬ 
tect mortgaged or encumbered real estate by pay¬ 
ing interest, or even the principal of the debt,®® 
at least when the real estate is needed for the pay¬ 
ment of debts and the particular property is worth 


more than the amount required to relieve it from 
the encumbrance thereon,®7 or, as it has been ex¬ 
pressed, when the discharge of the encumbrance is 
beneficial to the estate.®® 

In some cases it has been held that the representa¬ 
tive can maintain an action to cancel a mortgage pur¬ 
porting to be executed by his decedent, as fraudulent 
and void,®® or as having been paid,^® or to compel 
an assignment of a mortgage on the realty to pre¬ 
vent foreclosure and thus to save the estate from 
loss;*^! but the existence of such powers has also 
been denied.*^® A representative who goes beyond 
his duty in such matters must bear all losses result¬ 
ing to the estate,*^® but in the absence of proof that 
the condition of the estate did not warrant the re¬ 
demption of encumbered property it will be pre¬ 
sumed that the representative acted properly in re¬ 
deeming. 

Mortgage on property given aimy by decedent 
during lifetime. Where a mortgage was given by 
testator on land which during his lifetime he gave 


S. 846. 214 App.Div. 784, and mo¬ 
tion granted 152 N.K 399, 242 N.T. 
495. 

64. Miss.—Crescent Furniture & 
Mattress Co. v. Morgan. 173 So. 
290, 178 Miss. 824. 

N.T.—^In re Collins' Fstate, 2'86 N. 

T. S. 506. 158 Misc. 798—In re Dls- 
broWs Estate. 261 N.T.S. 635. 145 
Misc. eS4. 

S.C.—Carolina Life Ins. Co. v. Ar- 
rowsmith. 176 S.E. 728, 174 S.C. 
161. 

24 C.J. p 144 notes 43, 44, p 111 note 
82, p 112 note 83. 

Fraud 

Administrator, not required to 
disclose recorded lien and declining 
to execute deed, was held not guilty 
of fraud in not applying purchase 
money to extinguish lien.—Cairo 
Banking Co. v. Henderson, 137 S.E. 
19, 163 Ga. 629. 

SiaovatlOB of raprasantatlTa 

In absence of showing of abuse 
of discretion or negligence on part 
of executors in falling to pay mort¬ 
gage covering realty, matter of pay¬ 
ment of mortgage was required to be 
left to their discretion.—In re Ste¬ 
wart's Will, 9 N.Y.S.2d 315, 169 Misc. 
917. 

Bstmbursemeut by belrs 

A representative making a pay¬ 
ment on a mortgage has been held 
entitled to be reimbursed by the 
heirs out of the realty.—Matter of 
Sworthout, 76 N.T.S. 961, 38 Misc. 
56. 

8Bw ' Me.—Young v. Tarbell, 37 Me. 
609. 

66 . Iowa.—In re Clark's Estate, 212 
K.W. 481. 203 Iowa 224. 


N.J.—Byrne v. Byrne, 195 A. 848. 

123 N.J.Eq. 6. affirmed 1 A.2d 464, 

124 N.J.Eq. 2*73. 

Or.—In re Tucker's Estate, 85 P.2d 
1025, 160 Or. 362. 

Pa.—In re Reed's Estate, *3 A.2d 334, 
332 Pa. <588. 

24 C.J. p 144 note 40, p 111 note 81. 
Credit for amount paid 

(1) Where executor renewed mort¬ 
gage at higher interest rate, but 
lowest obtainable, he was entitled to 
credit for interest paid.—In re Hur¬ 
ley's Will. 213 N.W. 639, 198 Wis. 
20 . 

(2) Administrator, paying mort¬ 
gage covering both separate proper¬ 
ty of widow and deceased, was en¬ 
titled to credit only for amount of 
indebtedness apportionable to estate. 
—Danielson v. Prita, 231 N.W. 650. 
59 N.D. 548. 

(3) Where the property out of 
which dower was assigned was sub¬ 
ject to mortgage and alimony liens, 
administrators, on assignment of 
dower, were entitled to alimony and 
interest on mortgage paid between 
husband's death and assignment of 
dower.—Dess v. Z^ss, 227 S.W. 763, 
147 Ark. 432. 

67. Iowa.—Baurer v. Myers, 278 N. 

W. 802, 224 Iowa 854. 

Mont.—Swan berg v. National Surety 
Co., 283 P. 761, 86 Mont. 840. 
N.Y.—In re Lange's Estate, 16 N.T.S. 
2d 312, 172 Misc. *437—In re Ely’s 
Estate, 275 N.T.S. '65'3, 158 Misc. 
884—In re Burton's Estate, 257 N. 
Y.S. 634, 143 Misc. 440. 

24 O.J. p 144 note 41. 

Right of executor or administrator 
to redeem from foreclosure sSc 
the C.J.S. title Mortgages I 886, 
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also 24 C.J. p 144 note 46. 42 C.J. 
p 366 notes 33-42. 

Abandonment order set aside 
Orphans’ court had authority to 
strike out previous order granting 
administrator leave to abandon 
mortgaged premises, where court 
found previous order was inadvert¬ 
ently made, but such decree setting 
aside prior order should be without 
prejudice to Intervening rights.—In 
re Huff’s Estate, 149 A. 179, 299 Pa. 
200 . 

Bedemptlon from tax sals 

The administrator of an estate, 
the personal property of which is 
insufficient to pay the debts, by rea¬ 
son whereof he is empowered to 
subject the real estate of his dece¬ 
dent to the payment of such debts, 
may redeem the land from a sale 
thereof for nonpayment of taxes.— 
Hogan V. Piggott, 66 S.E. 189, 60 W. 
Va. 541. 

6& N.Y.—In re Williams’ Estate, 
232 N.T.S. 521, 133 Misc. 322. 

24 C.J. p 144 note 42. 

66 . N.Y.—West Troy Nat. Bank v. 
Levy. 28 N.E. 692. 127 N.T. 649. 
reversing 2 N.Y.S. 162. 

24 C.J. p 145 note 47. 

70. Or.—Epping v. Washington Inv. 
Assoc., 74 P. 923. 44 Or. 116. 

24 C.J. p 145 note 48. 

71. N.Y.—Mabbett v. Mabbett, 61 N. 
Y.S. 529, 29 App.Div. 609. 

72. Miss.—Nixon v. Seal, 27 So. '875. 

73- Ark.—Kyle v. Rlbelin, 65 S.W. 

2d 46, 156 Ark. 264. 

24 C.J. p 145 note 61. 

74. Mich.—Goodrich v. Leland, 18 
Mich. 110. 



88 C.J.S. 


EXECUTORS AND ADUflNISTRATORS 


to his widow without any valuable consideration, 
the land covered by the mortgage was the primary 
fund out of,which it should be paid, and the widow, 
as executrix, could not in the first instance pay it 
off from the general property of the estate.^B 

Mortgage executed by representative. Assets of 
the estate may properly be applied in payment of 
a real estate mortgage legally executed by an exec¬ 
utor or administrator for the purpose of raising 
funds.*^® 

Taxes and insurance. The personal representa¬ 
tive should not as a general rule pay taxes assessed 
on real estate after decedent’s death, or insurance 
on buildings, although under particular wills or by 
virtue of local legislation it may become his duty to 
do so as shown supra §§ 235, 238. 

b. In Interest of Heir or Devisee 

An heir or devisee may require the personal repre¬ 
sentative to exonerate realty from a debt constituting a 
lien thereon, unless the testator has expressed a con¬ 
trary intention or there Is a statutory provision changing 
the rule. 

The common-law rule that the personalty is the 
primary fund for payment of decedent’s personal 
debts, to the exoneration of the realty, discussed in¬ 
fra § 479, has been extended so far as to allow the 
heir or devisee to require the executor or adminis¬ 
trator to exonerate the realty from a debt consti¬ 
tuting a lien thereon, unless the testator has ex¬ 
pressed his intention to the contrary in plain and 
unequivocal terms.'^^ The rule relates, however, 
only to personal debts of decedent; and if he ac¬ 
quired land already subject to a mortgage his rep¬ 
resentative cannot be required to discharge it^® un¬ 
less decedent made the debt his own,^® a result 
which is not effected by a mere assumption of the 


§ 264 

encumbrance by decedent, by means of a covenant 
in the conveyance to him or some other agreemdnt 
with the grantor.®® It is also considered that the 
rule applies only in favor of the heirs or devisees, 
and that an alienee of the heir or devisee is not 
entitled to require the representative to discharge 
the mortgage.®! 

The common-law rule has been changed by stat¬ 
ute in a few jurisdictions so that the person who 
takes land by descent or devise must satisfy a lien 
thereon out of his own property without resorting 
to the representative unless the testator expressly 
directs that the lien be otherwise paid.®^ The com¬ 
mon-law rule should not be applied as between heirs 
or devisees and creditors, to the prejudice of the 
latter,®® nor were the statutes changing the com¬ 
mon-law rule meant to affect the rights of credi- 
tors,®4 but only to govern the rule of marshaling 
between the representative and the heirs or dev¬ 
isees.®® 

c. Testamentary Directions 

Specific directlone In the will must govern the ac¬ 
tion of the representative with respect to payment of 
encumbrancea on realty. 

Where a testator has by his will given specific di¬ 
rections in respect of the course to be pursued with 
reference to encumbrances upon land, such direc¬ 
tions must govern the action of the representative.®® 

§ 264. - Mortgagee as Administrator 

There la authorTvy in favor of and authority against 
the right of a mortgagee-administrator to exercise a 
power of sale In the mortgage. 

It has been held that where a mortgagee becomes 
administrator of the mortgagor he is not precluded 
by his character as administrator from disposing of 


7S. Cal.—Matt<»r of Well, 94 P. 856, 
7 Cal.App. 615. 

N.Y.—Hetzel v. Easterly, 89 N.Y.S. 
r54, 96 App.DIv. 617. 

7a Cal.—In re Shively, 78 P. 869, 
145 Cal. 400. 

77- N.Y.—Lamport v. Beeman. '34 
Barb. 23'9. 

24 C.J. p 145 note 56. 

Liability of heirs or devisees for 
liens and encumbrances generally 
see Descent and Distribution 6 125 
and Wills 9 1316, also 69 C.J. p 
1220 note 84-p 1224 note 30. 

7S. N.J.—Monoghan v. Collins, Ch., 
71 A. 617. 

24 C.J. p 145 note 57. 

79m Pa.—Peter's Estate, 16 Pa.Su¬ 
per. 462. 

24 C.J. P 146 note '58. 

Sa N.J.—Mount V. Van Ness. 83 N. 
J.Eq. 262, affirmed 8'6 N.J.Eq, 113. 

24 C.J. p 146 note 69. 


81. N.J.—Keene v. Munn. 16 N.J.Eq. 

398. 

24 C.J. p 146 note 60. 

88« N.J.—In re Staiger’s Estate, 144 
A. 619, 104 N.J.Eq. 149, reversing 
141 A. 453. 

34 C.J. p 146 note 61. 

83. Mass.—Gibson y. Crebore, 5 

Pick. 146. 

24 C.J. p 147 note 62. 

84. N.Y.—Wright V. Holbrook, 32 

N.Y. 587. 

24 C.J. p 147 note 63. 

85. N.Y.—Roosevelt V- Carpenter. 

28 Barb. 426. 

24 C.J. p 147 note 64. 

88. Ala.—Morgan v. Watkins, 108 

So. 561, 214 Ala. 671. 

N.Y.—In re Wechsler's Estate, 18 N. 
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T.S.2d 940, 171 Mlac. 7S8—In re 
Strasonburgh’s Estate, '300 N.Y.S. 
1016, 164 Misc. 445. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Duval, Civ.App., 96 SW.2d 
740. 744, quoting Corpus Jarls. 

2 4 C.J. p 147 note 65. 

Payment la advance of dne dates 

Payment by executors of certain 
sums on account of amortization of 
mortgages upon property constitut¬ 
ing an asset of decedent’s estate, in 
advance of due dates required by 
terms of the mortgages, was not 
Improvident and negligent, where 
estate at time of the payment was 
in ample funds and it appeared to 
the fiduciaries that vigilance and 
prudence required the payment to 
be made, and hence executors and 
trustees could not be surcharged for 
the payment.—In re Wechsler’s Es¬ 
tate, 13 N.Y.S.2d 840, 171 Misc. 738. 
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his mortgage in any manner he may deem best, and 
if he sells the property and gives a general warran-* 
ty he does not thereby prejudice any right of the 
heirs to redeem, and he is not chargeable as admin¬ 
istrator with the proceeds of the sale,^^ but it has 
also been held that such a mortgagee cannot exer¬ 
cise a power of sale in the mortgage but must pay 
the mortgage debt out of the personalty.** 

§ 265. Leaseholds 

The performance and protection of the righte and 
dutlea with reapect to realty held by the eatate under a 
leaae devolve upon the peraonal repreaentative. 

Since a lease of lands is a chattel interest going 
to the representative as assets, discussed supra § 108, 
it devolves upon the representative to perform the 
contract and he is liable for a breach of it,** while, 
on the other hand, he may maintain an action on a 
lease implied in law.** He may maintain ejectment 
with relation to the leased lands,*l sue for a tres¬ 
pass when he is in possession,** or sue the landlord 
for forcible entry and taking possession on the death 
of the lessee.** 

Although the right to renewal of a lease has been 
held to pass to the administrator of a deceased les¬ 
see as shown supra § 108, such right or power can¬ 
not be delegated,** but it may be waived by him.** 

Cropping lease. Where a lease provided that the 
lessor should furnish seed and implements, and the 
lessee labor, and the crop to be divided in certain 
proportions, and the lessee died after the crop was 
grown, but before it was gathered, the representa- 


tivek of the lessee were entitled to recover on a 
quantum meruit the amount of the lessee’s interest 
in the crop, less the loss or damage catused by his 
death.** 

Sale or surrender of lease. A sale of a lease or 
the unexpired term as a chattel interest in the rep¬ 
resentative’s hands may be valid, although made 
without a license from the court,*^ but the repre¬ 
sentative cannot lawfully surrender the lease and 
take another lease in his own name.** Where the 
representative sells the unexpired term of the lease, 
he must account only for the excess beyond the sum 
required to pay the rents reserved in the original 
lease.** 

§ 266. —— Liability for Rent 

Where en executor or repreeentative takee poaaeetlon 
under a leaae to hie decedent, he la pereonally liable for 
rent, and the lector haa an election to look to the eatate 
alone or to hold the repreaentative peraonally lUble. 

After the death of a tenant his estate remains li¬ 
able for the payment of rent for the remainder of 
the term of the lease as shown in the C.J.S. title 
Landlord and Tenant § 523, also 36 C.J. p 370 note 
38, and a restriction requiring use solely by lessee 
was held not to relieve the administrator from pay¬ 
ing rent accruing after the tenant’s death.i Where 
the representative has not entered or held posses¬ 
sion after the death of the lessee, he is liable for 
rent only in his representative capacity and not per¬ 
sonally,* and is entitled to credit in his accounts for 
the rent paid.* However, it has been laid down as 


87- U.S.—Dexter v. Arnold, C.C R. 
I., 7 F.Oa8.No.3,865, 3 Mason 284. 

aa N.S.—Millard v. Grecroire. 47 N. 
S. 78. 

88. Kan.—Olson v. Frazer, 118 P.2d 
505, 154 Kan. 310. 

24 C.J. p 147 note 69. 

■Icotloa of rcprosantatlvo 
When the lessee of realty under 
an unexpired lease dies, the leased 
property comes into the possession 
of the personal representative, who 
may keep the property and charge 
the estate with the performance of 
the lease, sublet, If permitted by 
contract or statute, or he may sur¬ 
render the premises and cancel the 
lease, subject to damages for breach 
of contract.—Brown's Ex'r v. U. S. 
Trust Co., 215 S.W. 815, 185 Ky. 747, 
8 A.li.R. 1142. 

Ofedlt oa rent due 
Administratrix of lessee was not 
entitled to credit on rent due for 
period of occupancy of premises in 
amount paid in advance by lessee to 
be applied on last month's rent In 
event of' full performance of cove* 
nants, Where administratrix gave no¬ 


tice of termination of tenancy and 
abandoned premises prior to expira¬ 
tion of term.—Barnes v. Corvln, 51 
P.2d 68<9, 184 Wash. 356. 

Bight of oeoupaaoy 
Where lessors availed themselves 
of acceleration clause of lease and 
obtained Judgment for full amount 
of unexpired part of lease, such ac¬ 
tion gave them status of Judgment 
creditors and conferred on succession 
of lessee right of occupancy of 
leased premises.—Succession of Is¬ 
rael, La.App., 154 So. 487. 

90k N.T.—Fybush v. Schare, 18 N. 
Y.S.2d 47. 

81. Ind.—Duchane v. Goodtitle, 1 
Blackf. 117. 

24 C.J. p 147 note 70. 

88. Ind.—Cunningham v. Baxley, 96 
Ind. 367—Schee v. Wiseman, 79 
Ind. 389. 

93. Ind.~Smith V. Dodds, 35 Ind. 
452. 

94. N.Y.—Goldberg v. Himlyn, 201 
N.Y.8. 837, 121 Misc. 580. 

98. N.M.—Hart v. Walker, 58 P.2d 
123, 40 K.M. 1. 
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98. N.C.—Parker v. Brown. 48 S.B. 
657, 136 N.C. 280. 

97. Miss.—Dillingham v. Jenkins, 15 
Miss. 479. 

24 C.J. p 148 note 84. 

88. Pa.—^Keating v. Condon, 68 Pa. 
75. 

24 C.J. p 148 note 85. 

99. Ohio.—Steward v. Barry, 1'31 N. 
E. 492. 102 Ohio St. 129. 

1« Mass.—Israel v. Beale, 169 N.B. 

777, 270 Mass. 61, 68 A.L.R. 588. 
Right to subject goods in hands of 
administrator to distress is con¬ 
sidered in the C.J.S. title Land¬ 
lord and Tenant I 678, also 86 C. 
J. p 546 notes 47->58. 

8. Mass.—Fessenden v. Gunsenhis- 
er. 179 N.E. 608, 278 Maas. 213. 

24 C.J. p 148 note 79. 

Posseselou not shown 
111.—Smith v. Thorne, 9 N.E.2d 65L 
291 llLApp. 610. 

3. N.Y.—In re Donchian's Estate# 
217 N.Y.a 818. 128 Misc. 31. 

24 C.J. p 148 note 80. 



88 C. J.S. 


EXmUTOBS AND ADUINISTRATOBS 


the rule; that thei representative who takes posses¬ 
sion under a lease to his decedent is also personally 
liable^ at least to the extent of the profits of the 
land,^ or the reasonable worth of the use of the 
premises,^ and in such case the* lessor has an elec¬ 
tion either to look to the estate alone or to hold the 
representative personally liable.^ The representa¬ 
tive is not relieved from liability for rent by ob¬ 
taining a purchaser ready to accept an assignment 
of the lease, but who afterward withdrew because 
the lessor refused to recognize him as a tenant.® 
Where the term of a lease was unexpired when the 
lessee died, and his widow as administratrix made 
all reasonable and proper efforts to sublet the prem¬ 
ises, occupying them in the meantime, she was not 
chargeable in her account with rent during the time 
of her occupancy.® 

New lease or renewal. It has been held that an 
executor cannot bind the estate by acceptance of a 
lease for a term of years beginning after the death 
of decedent,^® and an administrator of a lessee in 
a lease which provides for renewal only at the op¬ 
tion of the lessee, on a valuation of the land only. 


§ 267 

the improvements belonging to the lessee, and mak¬ 
ing no provision for compensation therefor if there 
was no renewal, cannot bind the estate by a renewal^ 
so that he is properly sued personally for the rent 
on a lease made to him as administrator.^^ 

§ 267. Contracts of Decedent 

a. In general 

b. Actions 

c. Conveyance 

d. Rescission, revival, or modification 

a. In General 

In the absence of statutory authority or an order of 
court, the representative of a decedent cannot as a gen¬ 
eral rule maintain an action on or perform a contract re¬ 
lating to real property. 

While the representative cannot as a general rule 
maintain an action on or perform a contract or cov¬ 
enant relating to real property of his decedent, since 
this devolves rather upon heirs or devisees,^2 he 
may be given ample authority by statute or the ex¬ 
press provisions of the will under which he acts 
to do so,^2 and heirs or devisees may also confer 


€m Maas.—Fessenden v. Qunaenhiser, 
179 N.E. 603, 278 Maas. 213. 

24 C.J. p 147 note 76. 

a. Ohio.—Steward v. Barry, 131 
R 492. 102 Ohio St 129. 

24 C.J. p 148 note 77. 

BahlsaM 

Executors of deceased lessee were 
held not personally liable to lessor 
for anything in excess of rents and 
profits received from subtenant.— 
Lesser v. Pomin, 89 P.2d 451, 3 Cal. 
App.2d 117. 

e. Mass.—Fessenden v. Qunsenhis- 
er. 179 N.E. 60S, 278 Mass. 213. 
Promise to pay; reasonable valne 
A promise of an executrix to pay 
the rent of premises leased by her 
testator, pursuant to which she 
thereafter remained in possession, 
created relation of landlord and ten¬ 
ant. which continued during posses¬ 
sion of executrix; and she is liable 
for the reasonable value of the use 
and occupation of the premises, not¬ 
withstanding lease did not terminate 
on death of testator.—Southern Pac. 
Co. V. Swanson. 238 P. 736, 73 Cal. 
App. 229. 

Beat ssservsd prima faoie svldesLOs 

The representative la liable only 
for the real worth of the premises, 
and while the rent reserved by the 
lease is prima facie evidence of the 
value of the premises and the ex¬ 
tent of the representative's liabil¬ 
ity, it is open to him to show that 
the premises, during the time for 
which he is liable, was of less val¬ 
ue.—Fessenden V. Qunsenhiser, 179 


N.E. 603, 278 Mass. 213—24 C.J. p 
148 note 77 [a]. 

7. Mass.—Fessenden v. Gunsenhls- 
er, supra. 

24 C.J. p 148 note 78. 

affeot of prooeadiag against vspra- 
sentatlvs 

That landlord of deceased tenant 
proceeded against executrix person¬ 
ally and harshly refused executrix’ 
offer to occupy apartment was held 
not to avoid liability of estate for 
rent under deceased tenant’s lease. 
—^In re Adams' Estate, 267 N.Y.S. 
910, 149 Misc. 289. 

8. Mass.—Johnson v. Stone, 102 N. 
E. 366. 215 Mass. 219, 220. 

24 C.J. p 148 note 81. 

9. N.T.—In re Schroeder, 99 N.T.S. 
176, 179, 113 App.Div. 204, 207, af¬ 
firmed 78 N.E. 1112, 186 N.Y. *537. 

24 C.J. p 148 note 88. 

la 111.—Grace v. Seibert, 85 N.E. 
308. 235 111. 190, 22 L.R.A.,N.S., 
301, reversing 138 IlLApp. 361. 

24 C.J. p 147 note 73. 

11. N.Y.—Chisholm v. Toplita, 82 
N.Y.S. 1081, 82 App.Div. *346, af¬ 
firmed 70 N.E. 1096, 178 N.Y. 699. 

18. S.C.—Cothran v. Long Cane 
Lumber Co., 139 S.E. 850, 141 S.C. 
387. 

24 C.J. p 148 note 86. 

Batata as gxmataa In dead 

Vendor’s tender to administrator 
of deceased purchaser's estate of 
deed executed tp estate of decedent 
was held insufficient as tender, since 
estate of decedent was not a person 
who could be a grantee under law 
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of Florida, where the realty was 
located, or under the law of Michi¬ 
gan.—In re Reason’s Estate, 267 N. 
W. 863, 276 Mich. 376. 

Bight to assiga 

The representative has no right to 
assign the contract of decedent for 
purchase of land without consent of 
heirs.—Champion v. Brown. 6 Johns. 
Ch. 398, 10 Am.D. 343. 

Betting oontraot asids 

The representative is not a proper 
party to set aside a land contract of 
deceased.—Van Horn v. Herndon, 235 
N.W. 201, 253 Mich. 408. 

Covenants la warranty deed 

Where original vendor of realty 
under contract of sale subsequently 
conveyed property to another by 
warranty deed, subject to rights of 
original purchaser, covenants in war¬ 
ranty deed would run with land and 
accrue to benefit of executors of pur¬ 
chaser on payment of note for pur¬ 
chase price and deed by subsequent 
grantee.—Coral Gables v. Jones, 18'7 
A. 434, 323 Pa. 426. 

A covenant to convoy land may not 
be enforced by the administrator.— 
Thrower v. Mclntlre, 20 N.C. 359, 
■34 Am,D. 382. 

13. N.Y.—In re Strasenburgh’s Es¬ 
tate. 300 N.Y.S. 1016, 164 Misc. 
445. 

24 C.J. p 149 note 87. 

Statute pexmissive 

Under etatute providing that ex¬ 
ecutors of persons who have made 
gale of realty may convey, purchas¬ 
er could not obtain conveyance 
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power on him in such matters at least so as to con¬ 
clude their own rights.!^ The intervention of the 
probate court is also frequently provided for in such 
matters; or equity will intervene to carry into prac¬ 
tical effect a realty transaction beneficial to the es- 
tatc.l5 It has been stated that the representatives 
of a deceased vendee under a land contract become 
the vendee’s assignees by operation of law,^® and 
that the representatives may^^ or ought to^® com¬ 
plete a contract made by decedent. However, even 
though it is made the duty of executors and admin¬ 
istrators to perform valid and uncompleted contracts 
entered into by testator, they may not expend the 
estate’s funds to do new work which testator was 
not bound to do.^® If the executor or administrator 
carries out decedent’s contract he is bound to ac¬ 
count for what he received thereunder,®® while if 
in completing such contract he takes the title to 
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•property he holds such property in trust for the 
heirs.*^ 

b. Actions 

(1) In general 

(2) Specific performance 

(1) In General 

Th» personal representative may eomatlmee aue to 
recover purchase money unpaid at death of hia deceased 
vendor or to recover damages for a breach of contract. 

The personal representative of the vendor is gen¬ 
erally the proper party to enforce a contract or 
recover purchase money which is unpaid at the 
death of the vendor,®® and he may sometimes bring 
an action to recover the purchase money paid by 
decedent®® or damages for the breach of contract.®^ 
Conversely, he may be sued for the balance due on 
decedent’s contract to purchase realty.®® 


against executrix's will.—Murray v 
Roberts. 149 A. 113. 158 Md. 621. 

14. Ga.—Du Bose v. Ball, 64 Qa. 
350. 

15. Cal.—In re Bailey's Estate, 109 
P.2d 356. 42 Cal.App.2d '509. 

Kan.—In re Shike's Estate, 293 P. 
392, 131 Kan. 643. 

Mont.—In re Bank's Estate, 260 P. 
128. 80 Mont. 159. 

N-T.—In re Gerhardt's Estate. 24 N. 
Y.S.2d 595, 261 App.DIv. 140, re¬ 
versing 18 N.T.S.2d 351, 173 Mlsc. 
585. 

Wash.—In re Murphy's Estate, 71 
P.2d 6, 191 Wash. r80. reversed 
on other grounds 75 P.2d 914, 193 
Wash. 400, opinion adhered to 81 P. 
2d 779, 195 Wash. 695. 

Wis.—Harris v. Halverson, 211 N.W. 

295. 192 Wis. 71. ‘ 

24 C.J. p 149 note 89. 

la. Mich.—In re Jefters’ Estate, 261 
N.W. 271. 272 Mich. 127. 

Zilaliility for iastallme&ts 

Executors and testamentary trus¬ 
tees of vendee under land contract 
who Inventoried land and collected 
rents. Income, and profits accruing 
after vendee's death held not lia¬ 
ble for installments under land con¬ 
tract in absence of personal as¬ 
sumption of liability.—In re Jef¬ 
fers’ Estate, supra. 

17. Cal.—In re Fulmer's Estate. 266 
P. 920, 203 Cal. 69'3. 58 AL.R. 480. 
Ga.—Pate v. Newsome, 147 S.E. 44, 
167 Ga. 867. 

24 C.J. p 200 note 43. 

CkMHplstioa la owm aama 
Even though the representative 
completes the purchase in his own 
name, the purchase may be held to 
be made for the benefit of the es¬ 
tate wh4re it sufficiently appears 
from the evidence that this was the 
intentlofi of the representative. 


Cal.—Avila v. Pereira. 62 P. 840, 120 
Cal. ‘589. 

Tex.—Coleman v. Florey, Civ.App., 
61 S.W. 412. 

AJlowaaoe of disbanemeats 

Administrator who in good faith 
took over intestate's land contract 
and made disbursements by way of 
principal. Interest, taxes, and repairs, 
was held entitled to proportionate 
part of disbursements actually due 
from estate, notwithstanding prop¬ 
erty purchased by deceased proved 
of less value than originally sup¬ 
posed or that vendor's title subse¬ 
quently failed.—^In re Fulmer's Es¬ 
tate. 265 P. 920, 203 Cal. 693, 58 A.L. 
R. 430. 

18. Cal.—^In re Bailey’s Estate, 109 
P.2d 356, 42 Cal.App.2d 509. 

Wash.—In re Murphy’s Estate, 71 
P.2d 6, 191 Wash. 180, reversed on 
other grounds 75 P.2d 916, 193 
Wash. 400. opinion adhered to 81 
P.2d 779, 195 Wash. 695. 

Duty to pay pusohaso mousy 

(1) On the death of the contract 
purchaser of realty, the obligation to 
pay the purchase price devolves up¬ 
on the personal representative.—In 
re R^d's Estate, 79 P.2d 451, 26 
Cal.App.2d 362. 

(2) Executors of deceased pur¬ 
chaser under contract of sale of re¬ 
alty were held liable on note for 
purchase price in action by subse¬ 
quent grantee of original vendor sub¬ 
ject to conveyance of good title to 
executors with warranties of original 
vendor.—Coral Gables v. Jones, 187 
A. 434, 823 Pa. 425. 

Oomplianoe with ooaditlOBS 

Representatives of purchaser may 
not have legal title adjudged in them 
until complying with conditions of 
executory contract of sale.—Stuart 
V. Westerheide, 2*89 P. 721, 144 Okl. 
1-50. 


19. Cal.—Matter of Hincheon. 116 
P. 47. 159 Cal. 766, 86 I1.R.A..N.S., 
303. 

24 C.J. p 149 note 90. 

80. Mass.—Loring v. Cunningham, 
9 Cush. 87. 

81« N.Y.—Matter of McMonagle, 121 
N.Y.S. 258. 139 App.DIv. 398. 

24 C.J. p 149 note <92. 

28. Mmn.—^Kehrer v. Seeman, 23'5 
N.W. 386, 182 Minn. 596. 

N.Y.—Baker v. Struck, 223 N.Y.S. 

613, 130 Misc. 62. 

24 C.J. p 149 note 93. 

Actions by or against representative 
of decedent generally see Infra 
688-826. 

83. Pa.—Wise v. Walker, lO A 28, 
7 Pa,CaB. 87. 

24 C.J. p 150 note 98. 

884 Me.—Godfrey v. Dwlnell, 40 Me. 
94. 

24 C.J. p 150 note 99. 

85. Wis.—Gale v. Best. 20 Wis. 44. 
Allowaaos of claim for purohass 
mousy 

In an action for purchase money, 
where the tender of a deed is neces¬ 
sary before the vendor has an ab¬ 
solute right to the purchase money, 
the county court may allow a claim 
for such money against the estate 
of the purchaser, and direct it to be 
paid on condition that such deed be 
executed and tendered.—Gale v. 
Best, supra. 

Autieipatory broach by vsudor 

Where vendor who entered into 
contract for sale of realty conveyed 
realty to third person before time 
for performance had arrived, and de¬ 
cedent or her executrix did not in¬ 
stitute action for damages for 
breach, or alter their position In re¬ 
liance on repudiation of contract,^ 
and vendor subsequently, reacquired 
realty and was ready and willing to 
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(2) Specific Performance 

By virtue of itatutory previslont In tome Jurledle- 
tlene, a tpeelal proceeding may be Inatituted in the pro¬ 
bate court for apeelfic performance of eontracta of a 
decedent relative to real eatate. 

In some states the probate court has been given 
jurisdiction over the specific enforcement of con¬ 
tracts of a decedent relative to real estate^^^ and 
authorized to empower the personal representative 
to fulfill a contract to convey real estate made by 
his decedent in his lifetime.27 By virtue of these 
statutes, the representative may petition for specific 
performance of decedent’s contracts^* and a person 
to whom a decedent had contracted to convey land 
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may proceed against the personal representative for 
specific performance.^® Such statutory proceeding 
is summary®® and, while it is incidental to admin- 
istration,®! the court can, in an independent pro¬ 
ceeding not connected with some other proceeding 
in the estate, determine the right to specific per¬ 
formance of the contract.®® Although it has been 
held similar to, and in practical effect is, an action 
for specific performance,®® it is not the ordinary ac¬ 
tion for specific performance,®^ and the authority 
of the court is to be exercised in a special manner 
and not according to the course of the common 
law.®® A petition must be filed,®® and notice must 
be served®^ on necessary parties,®® and the burden 


perform, vendor could recover from 
estate overdue Installments of con¬ 
tract price with interest taxes, and 
penalties paid for decedent's account, 
and executrix would be required to 
withhold from distribution sufficient 
to pay future Installments as they 
should mature.—In re Vauerhan's Es¬ 
tate. 282 N.Y.S. 214. 156 Misc. 577. 
affirmed In re Vauahan's Adm’x, 289 
N.Y.S. 825. 248 App.Dlv. 730. 

Aotloa against administrator’s gran^ 
tea 

Where conveyance was made un¬ 
der grantee's agreement to support 
grantor and her daughters, and 
grantee's administrator sold land un¬ 
der deed expressly made subject to 
original grantee's contract, original 
grantor could sue administrator's 
grantee, who accepted deed, as on 
promise of support under contract. 
—Dye V. Dye. 166 S,E. 861. 176 Ga. 
72. 

26. Arlz.—Jos]in v. Stewart. 238 P. 
390, 28 Ariz. 58'5. 

N.Y.—In re Gerhardt’s Estate, 18 
N.Y.S.2d 361, 17*3 Misc. 685, re¬ 
versed on other grounds 24 N.Y.S. 
2d 595, 261 App.Div. 140. 

Pa.—In re Garden's Estate, 122 A. 
234, 278 Pa. 153—In re Mellinger's 
Estate, *9 Som.Lieg.J. 55. 

24 C.J. p 150 note 3, p 766 note 82. 
Specific performance generally see 
the C.J.S. title Specific Perform¬ 
ance. 

27. TTtah.—In re Rogers' Estate, 284 
P. 992, 75 Utah 290. 

24 C.J. p 151 note 4. 

Btatuts held valid 

A statute permitting executors and 
administrators to apply for an or¬ 
der to perform a contract made by 
deceased has been held within a 
constitutional provision relating to 
probate Jurisdiction.—Arkansas Val¬ 
ley Trust Co. v. Young. 195 S.W. '36. 
128 Ark. 42. 

28. N.Y.—^Baker v. Struck, 223 N.Y. 
S. 613. 130 Misc. 62. 

28. Colo.—Gavin v. Elliott. 262 P. 

923, 88 Colo. 9'6. 

24 C.J. p 150 note 95. 


Tender 

Since the vendor's personal repre¬ 
sentative had no power to convey 
until so authorized by decree, a 
tender of the purchase money to 
him before such authorization was 
not an essential prerequisite to pur¬ 
chaser's right of petition.—In re 
Werdebach's Estate, 124 A. 868, 280 
Pa. 26. 

Dsfansas 

It is AO defense to a proceeding 
for specific performance of a con¬ 
tract that deceased was mentally in¬ 
capacitated where it did not appear 
that the purchaser had any knowl¬ 
edge thereof and the consideration 
was fair and adequate.—In re Emig’s 
Estate, 37 Pa.Dist & Co. 123, 53 
York Leg.Rec. 117. 

30. Mont.—In re Bank’s Estate, 260 
P. 128, 80 Mont. 159. 

N.D.—Pox V. Pox. 221 N.W. 889, 67 
N.D. -368. 

31. N.D.—Fox V. Pox, supra. 

38. N.Y.—In re Qerhardt’s Estate, 
18 NYS2d 351. 173 Misc. 585, 
reversed on othet grounds 2*4 N.Y. 
S.2d 595, 261 App.Dlv. 140. 

33« Cal,—In re Bailey’s Estate, 108 
P.2d 356. 42 Cal.App.2d 509. 
General principles applied 
If the approval of the probate 
court is sought for permission to 
make a deed where an oral contract 
is involved, the court must apply 
the principles applicable to the per¬ 
formance of such contracts as they 
are applied in courts having Juris¬ 
diction to enforce specific perform¬ 
ance.—Arkansas Valley Trust Co. v. 
Young, 195 S.W. 36. 128 Ark. 42. 

34. Mont.—In re Bank's Estate, 260 
P. 128, 80 Mont. 159. 

Bight must not ha donhtfhl 
The statutory proceeding in the 
probate court for specific perform¬ 
ance of a decedent's land contracts 
is suited to cases of ordinary con¬ 
tracts where there is no real con¬ 
troversy as to the obligations of the 
respective parties. 

Mont.—In re Bank's Estate, supra. 
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N.D.—Pox V. Fox. 221 N.W. 889, 67 
N.D. 368. 

Wyo.—Poston v. Delfeldor, 270 P. 
1068, 39 Wyo. 163, rehearing de¬ 
nied 273 P. 176, 39 Wyo. 16‘3. 

24 C.J. p 150 note 3 [e]. 

35. Ark.—Arkansas Valley Trust 
Co. V. Young, 195 S.W. 36, 128 Ark. 
42. 

N.D.—Pox V. Fox, 221 NW. 889. 57 
N.D. 368. 

Eqnity Jnrisdietlon not conferred 

N.D.—Pox V. Pox, supra. 

36. Utah.—In re Rogers' Estate, 284 
P. 992, 75 Utah 290. 

24 C.J. p 150 note 3 [b], [c]. 
Bnttoienoy of petition 
Purchaser's petition against ven¬ 
dor’s administrator for specific per¬ 
formance was not insufficient be¬ 
cause It failed to allege that purchas¬ 
er did things not required by con¬ 
tract as alleged.—Gavin v. Elliott. 
262 P. 623. 83 Colo. 95. 

Affidavit 

Purchaser’s petition for specific 
performance held not sufficient as af¬ 
fidavit and lack thereof is ground 
for reversal.—Gavin v. Elliott, 262 
P. 923, 83 Colo. 95. 

37. Pa.—In re Garden's Estate, 122 
A. 234, 278 Pa. 153. 

24 C.J. p 150 note 3 [1], [n]. 

38. Pa.—In re Cardon's Estate. 122 
A. 234, 278 Pa. 15.3. 

Poraonal ropresentativos 

(1) It has been held that the per¬ 
sonal representative of decedent is 
not a party in interest and no no¬ 
tice need be given to him.—In re 
Cardon’s Estate, supra. 

(2) However, it has also been held 
that an application of vendee or his 

I heirs for order authorizing giving 
of deed must be made against or 
through deceased vendor's represent¬ 
ative. not against vendor's assignees. 
—In re Campbell’s Estate, 229 N.Y. 
S. 301. 131 Misc. 912. 

Heirs 

(1) Heirs at law and heirs pre¬ 
sumptive of devisee in case of in¬ 
validity of devise were JMcessary 
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of proof is on the petitioner.®® The granting of 
the petition is within the discretion of the court, 
and it will order specific performance only in a 
case falling squarely within the statutory provi- 
sions.ti Thus the court will not decree specific 
performance unless there is a valid contract of 
sale^® in writing,*® and the other party has com¬ 
plied with its conditions.** An appeal will gener¬ 
ally lie from the decision of the probate court in 
snth proceedings.*® 


c. Oonveyanoe 

OitHiiarUy the rsp r esenUitl^fs has no power to eMooute 
oonveyanoes Jfi aeoordence with bomie for title or other 
exeoutory eontraets on the part of hla Pocodont. 

Ordinarily the representative has no power to 
execute conveyances in accordance with bonds for 
title or other executory contracts or covenants on 
the part of his dec-^dent, this duty devolving rather 
upon the heir or devisee ;** but such authority may 
be conferred by the will,*7 or by statute,*® or order 


parties to proceeding by adminis¬ 
trator to convey land under de¬ 
ceased’s contracts, and failurs to 
make heirs at law of testatrix or 
heirs of remainderman parties to 
proceeding by administrator to con¬ 
vey land under deceased’s contracts 
was held fatal to title tendered 
vendee.—^Waxson Realty Corporation 
V. Rothschild, 174 N.B. 700. 25-6 N. 
Y. 332, reversing 241 K.Y.S. 589. 229 
App.piv. 302, which reversed 237 N. 
Y.S. 54, 135 Misc. 124, and reargu¬ 
ment denied 243 K.Y.S. 158. 230 
App.Div. 704. 

(2) While neither Judgment in 
purchaser’s statutory proceeding for 
specific performance by vendor’s ad¬ 
ministrator nor administrator’s deed 
thereunder would bind heirs not In 
court, heirs might be made parties 
to proceeding by purchaser for spe¬ 
cific performance by vendor’s admin¬ 
istrator, after reversal.—Oavln v. Bl- 
liott. 262 P. 82*3. 83 Colo. 96. 

3^ Kan.—In re Shike’s Bstate, 293 
P. 392. 131 Kan. 643. 

Oood title 

Vendor suing to compel specific 
performance of deceased's contract 
for exchange of realty has burden 
of proving he had good merchantable 
title.—In re Shike’e Estate, supra. 

4a Kan.—^In re Shike's Estate, su¬ 
pra. 

Mont.—In re Bank’s Estate, 260 P. 
128, 80 Mont. 15-9. 

Pa.—^In re Specht’s Estate, 112 A. 
92, 268 Fa. 384. 

SiamlMal without prejadioe 
Where the right of petitioner to 
have specific performance is found 
to be doubtful, the proceeding must 
be dismissed without prejudice. 
Ariz.—JoBlln v. Stewart, 238 P. 390, 
28 Ariz. 685. 

Mont.—In re Bank’s Estate, 260 P. 
128, 80 Mont. 158. 

K.D.—Fox v. Fox, 221 N.W. 889. 67 
N.D. 388. 

Wyo.—^Poston v. Delfelder, 270 P. 
1068. 39 Wyo. 163, rehearing de¬ 
nied 273 P. 176, 89 Wyo. l68. 

24 C.J. p 150 note 8 [e], [g3« 
Preparednees to perform 
Full preparedness at the time of 
final ’ decree to do his part is suin- 
dsnt, end where a petitioner, pray* 


ing for specific performance of dece¬ 
dent’s contract for sale of property, 
avers that he Is ready and willing 
to pay the purchase money. It must 
be assumed that he is, and will be 
prepared to take advantage of a de¬ 
cree for specific performance if and 
when it la entered.—^In re Werde- 
bach’s Estate, 124 A. 268, 280 Pa. 26. 
Olft later vivos 

Probate court on petition for spe¬ 
cific performance of decedent’s con¬ 
tract to convey could without amende 
ment of petition direct conveyance 
on theory of gift inter vivos, where 
evidence was introduced showing 
completed gift and only deed is nec¬ 
essary to make title marketable.— 
Wilson V. Fackrell, 34 P.2d 409, 64 
Idaho 516. 

43.. Mont.—In re Bank’s Estate, 260 
P. 128, 80 Mont 159. 

4a N.Y.—In re Oerhardt’s Estate. 
24 N.Y.S.2d 595, 261 App.Div. 140. 
reversing 18 N.Y.S.2d 851, 178 

Misc. 585. 

24 C.J. p 151 note 6, p 150 note 95 

[ 1 ]. 

Xeetiag of minds 

- Specific performance will not be 
ordered where there was no meet¬ 
ing of the minds and no agreement 
to purchase or pay for the property. 
Wilson V. Fackrell, 34 P.2d 409, 54 
Idaho 616. 

4a Mont.—^In re Bank’s Estate, 260 
P. 128, 80 Mont 169. 

Okl-^one v. Blair, 257 P. 782, 125 
Okl. 270. 

Wyo.—Poston v. Delfelder, 270 P. 
1068, 39 Wyo, 163, rehearing de¬ 
nied 278 F. 176, 89 Wyo. 168. 

24 C.J. p 161 note 5, p 160 note 96 
[h]. 

44. Mont.—In re Bank’s Estate, 260 
P. 128, 80 Mont 169. 

Utah.—In re Rogers’ Estate, 284 P. 

992. 76 Utah 290. 

24 C.J. p 151 note 6. 

4a Mont—In re Bank’s Estate, 260 
P. 128, 80 Mont. 159. 

Mot Rmtted to abttss of ddseretloa 
Appeal to district court from pro¬ 
bate court decree granting specific 
performance of contract of deceased 
to convey real estate Is not limited 
to oases of abuse of probate oourt’s 
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discretion.—Wilson v. Fackrell, 84 
P.2d 409, 64 Idaho 515. 

Burden on appsllaat 
On appeal from dismissal of peti¬ 
tion against administrators for spe¬ 
cific performance of contract for 
conveyance, burden was on appel¬ 
lant to show abuse of trial court’s 
discretion.—^In re Bank’s Estate, 260 
P. 128, 80 Mont. 159. 

46. U.S.—Selles v. Pagan, C.C.A. 
Puerto Rico, 8 F.2d 39. 

24 C.J. p 161 note 7. 

Parol tnuufer by decedent 
Property transferred by parol sale 
by testator to his brother-in-law dur¬ 
ing testator’s life held properly con¬ 
veyed by executors of testator’s will 
to transferee for balance of pur¬ 
chase price remaining unpaid.—Bry¬ 
an V. Bryan, 167 So. 66, 175 Miss. 
367. 

47. D.C.—Griffith v. Stewart, 31 App. 
D.C. 29, affirmed *30 S.Ct. 528. 217 
U.S. 328, 54 Ii.Ed. 783, 9 Ann.Cas. 
639. 

24 C.J. p 152 note 8. 

48. N.Y.—In re Oerhardt’s Estate 
24 N.Y.S.2d 595. 261 App.Div. 140, 
reversing 18 N.T.S.2d 851, 173 Misa 
686 . 

24 C.J. p 1-52 note 9. 

Complianoe with statutory provisions 
A deed, not accompanied, as re¬ 
quired by statute, by a copy of the 
contract pursuant to which it la ex¬ 
ecuted. is Invalid, although refer¬ 
ence is made therein to the contract 
and the parties as required by such 
statute.—^Nelson v. Scofieldt 189 N. 
W. 186, 219 Mich. 695. 

Confirmation nsoowary 
Deed of representative pursuant 
to deceased’s contract to convey is 
Ineffective unless confirmed by court 
on notice to persons interested.— 
Waxson Realty Corporation v. Roths¬ 
child. 241 N.Y.S. 689, 229 App Dlv. 
802, reversing 237 N.Y.S. -54, 136 
Misc. 124, and reargument denied 243 
N.Y.S. 160, 230 App.Dlv. 704. re¬ 
versed on other grounds 174 N.E. 
700, 256 N.Y. 882. 

Bsossslty of valid eontrast 
Failure of purchaser from testator 
to record bond for title rendered 
conveyance by executor void.—Seats 
V. Braswell, 149 S.B. 846, 197 N.C*. 
616. 
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o£ court.^^ A deed of an executor or administra¬ 
tor, when the necessary authority to execute the 
same exists, is admissible in evidence without fur¬ 
ther tproof^^ and has been held to be pcima facie 
evidence of title in the grantee,^^ and relates back 
to the time of decedent’s death as far as regards the 
capacity of the heirs to take.®^ 

Delivery of decedents deed. It has been held 
that the representative may deliver a deed executed 
by decedent in his lifetime on the purchaser’s com¬ 
pliance with his part of the contract of sale at the 
time stipulated,®® although there is also authority 
for the contrary view.®^ 

d. Rescission, Revival, or Modification 

An executor or edminietrator ordinarily has no au¬ 
thority aa such to cancel, waive, reecind, or modify a 
contract for the tale or purchaae of land made by hie 
decedent. 

An executor or administrator has ordinarily no 
authority as such to cancel, waive, rescind, or mod¬ 
ify a contract or covenant for the sale or pur¬ 


chase of land made by his decedent,®® although such 
a power may be conferred by statute®® or exercised 
pursuant to an order of the probate court where 
the personal property is insufficient to pay the 
debts ;®7 and in some jurisdictions the probate court 
has, under statute, power to order the rescission of 
such a contract under other circumstances.®® Where 
a purchaser has rightfully abandoned a contract for 
the conveyance of land, having the right to rescind, 
such contract is at an end, and cannot be revived 
by the action of his administrator in treating it as 
still in force;®® and where the administratrix of the 
vendor of a contract for the sale of land elects, on 
default of the purchaser, to declare the contract for¬ 
feited, and the purchaser acquiesces in her election, 
her act is binding on the estate, and a subsequent 
administrator cannot revoke it, except for fraud.®® 
It has also been held that if decedent had the right 
under the contract to have the purchase money re¬ 
funded because he was dissatisfied with the proper¬ 
ty, such right may be enforced by his personal rep¬ 
resentative,®^ and that a court of equity will not, 


49 . Mich.—Greenberg v. Mosley's I 

Estate. 279 N.W. 904. 284 Mich. 

683. 

24 C. j. p 152 note 10. j 

Furoluise money paid in full 

An executor of the estate of a de¬ 
ceased vendor under a land contract 
was authorised to execute a deed to 
the assignee of purchasers named 
in the contract without cuiy order 
of probate court if the amount due 
upon the land contract was paid in 
full.—Greenberg v. Mosley's Estate, 
279 N.W. 904. 284 Mich. 683. 

OoUateral attack 

Where an administrator's deed was 
executed under order of court, in 
fuinilment of decedent's bond for 
title, a subsequent objection, in tres¬ 
pass to try title, that the deed was 
invalid for failure to conform to the 
description of the land contained in 
the bond, was a collateral attack on 
the Judgment, and unsustainable.— 
Dutton V. Wright, 85 S.W. 1026, 88 
Tex.Civ.App. 372. 

Community property 

Where the representatives execut¬ 
ed a deed as such representativea 
of community property of decedent 
and wife, reciting a decree of the 
probate court empowering such rep¬ 
resentatives to make title to the 
grantee according to a contract of 
deceased, and the receipt by them of 
the agreed consideration, it was held 
that, although the decree was void 
so that the deed was not binding 
on decedent's heirs, the grantee had 
the superior title, if decedent had 
contracted to convey the land to 
him, and he had paid the purchase 
money to decedent's legal represent¬ 
atives, of which facts the recitals' 

S3 C J.S.-81 


in the deed as well as the fact that 
for sixty years thereafter no one 
claiming under decedent asserted 
claim to the land, but the grantee 
continuously asserted claim thereto 
and paid taxes thereon, were evi¬ 
dence.—Cope V. Blunt, 91 S.W. 616, 
38 Tex.Civ.App. 616. 
sa Tex.—Hughes v, Wright. Civ. 
App.. 97 S.W. 525, reversed on oth¬ 
er grounds 101 S.W. 789, 100 Tex. 
511, 123 Am.S.R, 827, 11 LuR.A.. 
N.S., 643. 

24 C.J. p 152 note 11. 

51m Tex.—Hughes v. Wright, supra. 
24 C.J. p 152 note 12. 

52i Tex.—Blythe v. Easterling, 20 
Tex. *565. 

63. Iowa.—Dettmer v. Behrens, 76 
N.W. 853, 106 Iowa '585. 68 Am.S. 

R. 326. 

Mass.—Loring v. Cunningham, 9 
Cush. 87. 

Court order esseutlal 
Iowa.—Blain v. Blain, 244 N.W. 527, 
215 Iowa 69. 

54 . N.T.—In re Malloy's Estate, 1 
N.Y.S.2d 184, 253 App.Div. 30, af¬ 
firmed 17 N.B.2d 108, 278 N.Y. 429. 

Pa.—Karmane v. Hoober, 3 Watts & 

S. 233. 

55. Ariz.—Fidelity Sb Deposit Co. of 
Maryland v. Meldrum, 50 P.2d 570, 
46 Ariz. 295. 

Ga.—Pate v. Newsome, 147 S.E. 44, 
167 Ga. 867. 

N.Y.—In re McKinney's Estate, 24 
N.Y.S.2d 406, 175 Misc. 877. 

24 C.J. p 152 note 18. 

58. N.Y.—In re Smathers' Will, 274 
N.Y.S. 717, 163 MisG. 132, sUting 
California rule. 
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Fraud 

Agreement for rescission of pur¬ 
chaser’s agreement to assume pay¬ 
ment of certain bonds was held not 
to constitute fraudulent device to 
deprive bondholders of their right 
against deceased purchaser's estate, 
and executors of deceased purchas¬ 
er's estate were held not guilty of 
fraud in entering into agreement for 
rescission of purchaser’s agreement 
to assume payment of certain bonds, 
where rescission was supported by 
valuable consideration.—In re Smath¬ 
ers’ Will, 274 N.Y.S. 717, 153 Misc. 
132. 

67. Mich.—Chapoton v. Prentis, 107 
N.W. 879, 144 Mich. 283—Hunt v. 
Thorn, 2 Mich. 213. 

58. Kan.—Hamner v. Holmes, 12 
Kan. 536. 

24 C.J. p 153 note 20. 

59. Tex.—Todd v. Caldwell, 10 Tex. 
236. 

ea Neb.—Oakes v. Glllilan, 95 N. 
W. 511, 1 Neb.Unoff, 65. 

61. Pa.—Fuller v. Dempster, 11 A. 

670. 8 Pa.Cas. 546. 
matifioatiou not shown 
Purchaser's executor and heirs did 
not ratify contract for sale of lot 
after purchaser's death because they 
had notice of purchaser's mental in¬ 
firmities, where they had no knowl¬ 
edge that at time of purchaae lot 
had reasonable market value of only 
two thousand five hundred dollars in¬ 
stead of seven thousand dollars 
which was paid therefor.—Shaffer v. 
Security Trust & Savings Bank, 41 
P.2d 948, 4 Cal.App.2d 707. 
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after the lapse of many years, disturb a cpntract of 
rescission, on the application of the heirs of the pur¬ 
chaser, where the administrator acted in good faith 
in making such contract and it might reasonably be 
considered beneficial to the heirs.®^ 

§ 268. Acquisition of Property by Represen¬ 
tative 

a. In his individual capacity 

b. In his representative capacity 

a. In His Individual Oapadty 

(1) In general 

(2) Purchase from widow, heir, or dev¬ 

isee 

(3) At judicial or execution sale 
(1) In General 

A reprofentative of a dacedent may purehaae proper¬ 
ty to which the eatate haa no right, but ordinarily he 
may not purchase property In which the estate Is Inter¬ 
ested. 

The office of an executor or administrator does 
not per se disable him as an individual from buying 
bona fide with his own money property to which the 
estate has no right, ^.nd the heirs or devisees can¬ 
not compel him to give them the benefit of such a 
purchase, even though decedent in his lifetime had 
been in negotiation for the purchase of the same 
property.*^ However, his duty does preclude him 
from purchasing an outstanding adverse title to land 
of which his decedent died seized and claiming title 
to such land for his own benefit,®® and any title so 
acquired by him will inure to the benefit of the es¬ 
tate;®® and generally speaking, where he buys or 
redeems land with funds of the estate, or procures 
judgment satisfied from land in right of the estate, 


or in dereliction of duty abuses the confidence re¬ 
posed in him by seeking an undue personal advan¬ 
tage in the acquisition of property from the exer¬ 
cise of his representative authority, he will be con¬ 
sidered in equity, whatever may have been the for¬ 
mal expression of the conveyance or of notes given 
for the purchase money, as holding the property in 
his representative capacity or as a trustee of the es¬ 
tate and those in interest, and his acts will inure to 
the benefit of those interested therein, at the same 
time that his rights and title arc effective as against 
others.®^ Also the representative cannot acquire ti¬ 
tle to any of the assets by adverse holding,®® or by 
tax deed.®® 

Where one named as executrix does not qualify 
or assume to act as such, she cannot be held as a 
trustee merely because she is made the grantee in 
a deed conveying land to which the testator held a 
bond for a deed, no part of the funds of the estate 
having been used in the purchase of such land.^® 
Where a member of a firm owning realty dies, the 
administrator of the deceased partner may, in his 
private or individual capacity, purchase the land 
from the survivor,*^! and it has been held that there 
is no reason why an administrator appointed in one 
state should not become the purchaser of land of his 
decedent situated in another statc.*^® Where a deed 
absolute in form, but intended as a mortgage, runs 
to the grantee individually, but is made in fact for 
the benefit of the estate of which she is administra¬ 
trix, she must, on a bill to redeem, account for the 
rents and profits as administratrix^® 

Ratification or acquiescence. Ratification by heirs 
or other parties in interest, or long acquiescence 
with full knowledge of the facts, may estop them to 
object to the acquisition of property of the estate 


es. Ohio.—^Ludlow V. Cooper, 4 Ohio 
St. 1. 

68. U.S.—Sun Oil Co. v. Blevins, D. 
C.La., 29 F.Supp. 901, affirmed, C. 
O.A., Blevins v. Sun Oil Co., 110 F. 
2d 566. 

Oal.—Prusslna v. Pruesing, 96 P.2d 
128, 3*5 Cal.App.2d 508. 

24 C.J. p 197 note 20. 

Acgulsltlon of personalty see Infra 
fi 204. 

84. Mass.—Gay v. Gay, 5 Allen 181. 
Miss.—<llenn v. Thistle, 28 Miss. 42. 
ea. Vt.—Perkins v. Blood, 36 Vt. 
273. 

24 C.J. p 197 note 22. 
ee. vt —Xorth V. Barnum, 10 Vt. 
220 . 

24 C.J. p 197 note 23. 

87. U.S.—Sun on Co. v. Blevins, D. 
C.La., 29 F.Supp. HOI, affirmed, C. 
C.A.. Blevins v. Sun Oil Go., 110 
F.2d 566. 


Ala.—^Powell v. Powell, 80 Ala. 11. 
Ga.—Haley v. Atlantic Nat. Fire 
Ins. Co., 106 S.B. 122, 151 Ga. 158. 
Miss.—Belt v. Adams, 87 So. 666, 125 
Miss. 387, ovemillnsr sugrsrestlon of 
error 86 So. 584, 124 Miss. 194. 
N.J.—In re Gallagher, 196 A. 430. 
123 N.J.Bq. 384. 

S.D.—^Hobinson v, Roinstad, 180 N. 
W. 67, 43 S.D. 436. 

Tex.—Arrington v. McDaniel, Civ. 
App., 4 S.W.2d 262, modifled on 
other grounds. Com.App., 14 S.W. 
2d 1009, and certified questions an¬ 
swered 25 S.W.2d 295, 119 Tex. 148 
—Scott V. Taylor, Civ.App., 294 S. 
W. 227. 

Wis.—In re Hoya'a Will, 180 N.W. 
940, 173 Wis. 196. 

24 C.J. p 197 note 24; p 115 note 41. 

aqvltabis Usn 

Bqultable lien against property 
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purchased by widow while acting as 
executrix with moneys of estate did 
not result without showing widow un¬ 
justly enriched herself.—Daniell v. 
Hopkins. 177 N.E. 390. 267 N.Y. 112, 
76 A.Ii.R. 1367, reversing 245 N.Y.S. 
818, 231 App.Div. 746. 

es. Ga.—Dozier v. McWhorter, 45 
S.E. 61, 117 Ga. 786. 

eg, Okl.—Warrior v. Stlth, 60 P.2d 
179, 174 Okl. 160. 

Wyo.—Hackett v. Llnch, 116 P.2d 

868 . 

TO. Ill.—^all V. Stoll, 102 N.E. 225, 
269 XU. 174. 

71. Tenn.—^Jones v. Sharp, 9 Helsk. 
660. 

72. Mich.—Sheldon v. Rice, 30 Mich. 
296, 18 Am.R. 136. 

73> Mass.—Clark v. Seagraves, 71 
N.B. 813, 186 Mass. 430. 
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by the representative, and debar third persons from 
questioning the transaction**^^ 

(2) Purchase from Widow, Heir, or Devisee 

A ptirehata of realty by an executor or admlnlatra- 
tor from a widow, heir, or devisee Is valid where fairly 
made and with full disclosure on the part of the repre¬ 
sentative. 

It is generally considered that an executor or ad¬ 
ministrator, acting fairly in the premises, may pur¬ 
chase from an heir or devisee, or from the widow 
of the decedent, his or her interest in the estate,*^*5 
and although such a purchase is regarded with high 
disfavor,^® and will be held invalid if the represen¬ 
tative has taken any advantage of his position or 
been guilty of any fraud or misrepresentation,77 the 
judicial disposition is usually to do no more than 
presume strongly against the validity of such a pur¬ 
chase and require the fiduciary to show affirmative¬ 
ly adequacy of consideration and the general fair¬ 
ness of the transaction,7® and if the transaction is 
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in good faith and without fraud it may be treated 
as a similar transaction between strangers would 
be.79 

(3) At Judicial or Execution Sale 

Ordinarily an executor or adminietrator cannot pur- 
chaee land of decedent for himself at a Judicial or execu¬ 
tion sale. 

With reference to an executor or administrator 
purchasing land of decedent for himself at a judicial 
or execution sale, the rule is that he shall not be 
allowed to purchase property which he holds in 
trust, either directly or indirectly, or to antagonize 
the interests of the estate he represents by taking 
an adverse interest,®® especially where the sale was 
made in consequence of his default in not paying 
the debt for which the property was sold, when he 
had sufficient funds in his hands for that purpose, 
or where he was guilty of fraud.*^ However, in 
cases where the representative was not a tiiistce of 
the real estate at the time of the purchase, and the 


74. Ky.—Prewitt v. Morgan. 119 S. 
W. 174. 

24 C.J. p 198 note 28. 

78. U.S.—Wilson v. Day. Idaho. 260 

P. 788, 171 C.C.A. 514, affirming 
D.C.. Cardoner v. Day, 253 P. 572. 
Ark.—Hastings v. Jackson, 148 S.W. 

2d 805, 201 Ark. 1005. 

N.C.—Porbes v. Harrison, 107 S.B. 
447, 181 N.C. 461. 

Okl.—Wiggins V. Wiggins, 55 P.2d 
119, 176 Okl. 221—Dees v. Dees. 38 
P.2d 508, 169 Okl. 598—Hutson v. 
McConnell, 281 P. 760, 139 Okl. 
240. 

Utah.—Norton v. Fuller, 251 P. 29, 
68 Utah 624. 

24 C.J. p 198 note 30—69 C.J. p 1286 
note 13. 

Transactions with heirs, etc., gen¬ 
erally see supra S 340. 

Void or voidable 

(1) Transactions between adminis¬ 
trator and heir are not void or even 
voidable for that reason.—Johnson v. 
Johnson. 206 P. 205, 85 Okl. 274. 

(2) Deed by legatees, devisees, or 
heirs, conveying their share in estate 
to executrix, was not void, but void¬ 
able.—Droaddus v. Broaddus, 130 S. 
H. 794, 144 Va. 727. 

69 C.J. p 1286 note 14. 

7a Okl.—Hutson v. McConnell, 281 
P. 760, 139 Okl. 240. 

Va—Broaddus v. Broaddus, 130 S.B. 

794, 144 Va 727. 

24 G.J. p 198 note 31. 

77. U.S.—^Diamond v. Connolly, C. 
C.A.Idaho, 276 F. 87, certiorari 
denied Connolly v. Diamond, 42 S. 
Ct. 169, 267 U.S. 656, 66 L.Ed. 420. 
Iowa—Milroy v. Milroy, 181 N.W. 

478, 190 Iowa 1215. 

Mo.—^Presbyterian Orphanage of 


Missouri V. Fitterling, 114 S.W.2d 
1004. 342 Mo. 299. 

N.Y.—In re Robertson's Estate, 1 
N.Y.S.2d 423. 166 Misc. 710. 

24 C.J. p 198 note 32—69 C.J. p 1286 
notes 17-20, p 1287 notes 22-24. 
Treated as partial distribution 
Where administratrix took position 
that she could treat property belong¬ 
ing to estate of her deceased hus¬ 
band as her own, and refused to give 
daughter information regarding es¬ 
tate, daughter accepting amount of¬ 
fered by administratrix for daugh¬ 
ter’s share in estate on advice that 
otherwise she would receive nothing 
could treat amount received as par¬ 
tial distribution.—Wiggins v. Wig¬ 
gins, 55 P.2d 119, 176 Okl. 221. 

7R U.S.—Wilson V. Day, Idaho, 260 
F. 788, 171 C.C.A. 514, affirming. 
D.C., Cardoner v. Day, 253 F. 672. 
Mo.—Walsh v. Walsh, 226 S.W. 236, 
285 Mo. 181. 

N.C.—Porbes v. Harrison, 107 S.E. 
447, 181 N.C. 461. 

Okl.—Wiggins V. Wiggins, 66 P.2d 
119, 176 Okl. 221—Johnson v. John¬ 
son, 206 P. 206, 85 Okl. 274. 

Va.—Broaddus v. Broaddus, 130 S.B. 
794, 144 Va. 727. 

24 C.J. p 198 note 33—69 C.J. p 1286 
note 16. 

Duty to Infonn 

It is the duty of an executor or 
administrator to fully inform heirs, 
devisees, or beneficiaries of the value 
of the property and their interest 
therein. 

Iowa.—Milroy v, Milroy. 181 N.W. 

473, 190 Iowa 1216. 

N.T.—In re Robertson’s Estate, 1 
N.Y.S.2d 423, 166 Misc. 710. 

Or.—^Matthews v. Taylor, 20 P.2d 806« 
142 Or. 483. 


Pa.—In re Messmore’s Estate, 138 A. 

81, 290 Pa. 107. 

69 C.J. p 1286 note 16. 

79. U.S.—Wilson v. Day. Idaho. 260 
P. 788, 171 C.C.A. 614, affirming. 
D.C., Cardoner v. Day. 253 P. 672. 

Ky.—Cornett v. Horn, 266 S.W. 1070, 
206 Ky. 139. 

Okl.—Dees v. Dees, 38 P.2d 608, 169 
Okl. 598—Hutson v. McConnell, 281 
P. 760, 139 Okl. 240—Johnson v. 
Johnson, 206 P. 205, 85 Okl. 274. 
Utah,—Norton v. Fuller, 251 P. 29, 
68 Utah 524. 

Va.—Broaddus v. Broaddus, 130 S.E. 

794, 144 Va. 727. 

24 C.J. p 199 note 34. 

80. Ark.—Montgomery v. Black. 86 
S.W. 1006, 75 Ark. 184. 

24 C.J. p 199 note 36. 

Partition sal# 

An executor may purchase at a 
sale in partition proceedings of prop¬ 
erty which was Jointly held by him¬ 
self and the testator.—Porter v. De- 
peyster, 18 La. 351. 

Valid as to third persons 

A sale to an administrator at an 
execution sale on a Judgment ob¬ 
tained by him as administrator, 
while voidable at the instance of the 
heirs or distributees of the deceased, 
is valid as to all others.—Temple v. 
Bradley Lumber Co., 164 S.W. 769, 
112 Ark. 29. 

81. Miss.—Belt V. Adams, 87 So. 
666. 125 Miss. 387, overruling sug¬ 
gestion of error 86 So. 584, 124 
Miss. 194. 

24 C.J. P 199 note 36. 

88. N.J.—Johns v. Norris, 27 N.J. 
Eq. 485. 
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transaction ma a fair one, and the sale was not 
due to any neglect or failure of duty on his part, a 
purchase by him has been allowed to stand,and 
a purchase at a sale under an execution in his favor 
to save his own debt has been upheld.** Where 
the property is purchased at the sale by a third per¬ 
son, who makes the purchase in good faith, there is 
no reason why the administrator should not subse¬ 
quently purchase the property from him.*® Where 
certain land of a decedent was partitioned among 
his heirs by the probate court, that set apart to one 
of the heirs ceased to be the property of the estate, 
the administrator ceased to have any control there¬ 
over, and was not bound to pay the taxes thereon, 
or do anything to protect the rights of the heir, 
even though the administration had not been closed; 
and hence he could purchase the property at a tax 
sale thereof.** 

h. In His Representative Capacity 

(1) In general 

(2) At judicial or execution sale 

(3) Sale or mortgage of property ac¬ 

quired 

(1) In General 

UnlMt authorised by atatuto, or by the will, or by 
a court order, an executor or administrator may not pur¬ 
chase land with personalty of the estate. 

An executor or administrator has as a rule no 
power to buy land with personalty of the estate, 
unless authorized to do so by the will or by statute 
or by an order of court ;*7 but if he so purchases 


the property purchased will be considered in equity 
as part of the estate and as impressed with the char- ^ 
acter of the purchase money, and an equitable lien 
of creditors of decedent is sometimes favorably re¬ 
garded in such a connection.** Where executors 
have a discretion with regard to investment in real 
property, or where there is a necessity of receiving 
real estate in payment of a debt, the beneficiaries 
are bound to accept the property thus acquired.** 
The regularity of proceedings in the probate court 
under which an administrator was authorized to 
purchase land in controversy is not subject to col¬ 
lateral attack in an action of trespass to try title by 
such administrator.** Where title is taken in the 
name of coexecutors, they hold as joint tenants with 
the right of survivorship and not as tenants in com- 
mon.*i 

Property taken in payment of debts* Where land 
is taken by the executor or administrator in pay¬ 
ment of a debt due the estate, the land becomes as¬ 
sets in his hands and not property held in his indi¬ 
vidual right, and it should by way of substitution be 
subjected by him to the pa 3 rment of debts and leg¬ 
acies, and to distribution, like personalty.** 

The heirs cannot disaffirm the purchase of a debt¬ 
or's realty if the representative acted prudently and 
for the good of the estate, especially if they delay 
unduly to proceed in the matter.** 

(2) At Judicial or Execution Sale 

Where It it for the Interest of the estate, an execu- 


aSL Oa.—Gibbs ▼. Oibbe, lOS 8.0. 
214, 151 Ga. 745. 

Pa.—In re Kelley's Estate, 146 A. 
260, 297 Pa. 17. 

Va.—Swlneford v. Virginia Trust Co., 
152 S.E. 360. 164 Va. 761, 77 A.L 1 .R. 
1604. 

24 C.J. p 199 note 88. 

ML Ky.—'Jones v. Webb, 69 S.W. 
868, 22 Ky.L.. 1100. 

85 , Cal.—Wood V. Jjong, 186 P. 416, 
44 CaLApp. 186. 

Miss.—O’Brien v. Wilson, 83 So. 946, 
82 Miss. 98. 

88, Tex—Griswold v. Comer. Civ. 
App.. 161 S.W. 428. 

87, Gx—Bobinson v. Georgia 8av. 
Bank Sb Trust Co., 196 8.E. 895, 
185 Ga. 688^Paulk v. Roberts, 156 
S.B. 66, 42 Ga.App. 79. 

N.Y.—^In re Schummers* Will, 206 N. 
Y.S. 113, 210 App.Div. 296, affirmed 
la re Schummers’ Estate, 154 N. 
B. 600, 248 K.Y. 548—^In re Tre- 
lease, 96 X.Y.S. 818, 49 Mlsc. 205. 
'6 Hills Surr. 222, affirmed 100 N.Y. 
8. 1061, 116 App.Dlv. 664. 
Pa.^Fer8ueon v. Weaver, 6 Pa.Dist. 
6b Co. 678, 676, 89 Lanc.L.Bev. 21, 


87 York Leg.Bec. 166, quoting Cor¬ 
pus Juris. 

Vt—Hall V. Windsor Sav. Bank, 124 
A. 698, 97 Vt. 125, affirming 121 
A. 682, 97 Vt 126. 

Va.—Counts y. Counts, 181 S.E. 437, 
166 Va. 61. 

24 C.J. p 200 note 41. 

As guardiaa of miaor 
Administrator becoming guardian 
of minor heirs could not Justify in¬ 
vestment of corpus of estate in real¬ 
ty without court order, used by mi¬ 
nors for home, on ground that in¬ 
vestment was for minors’ mainte¬ 
nance with approval of ordinary, and 
administrator was held liable to 
heirs, although acting in good faith 
with approval of ordinary and 
though heirs used realty as home.— 
Paulk v. Roberts, 166 8.E. 56, 42 Ga. 
App, 79. 

Ooustruotiom of Will 

Will providing for sale or purchase 
of property by executor only on as¬ 
sent of one of two named persons, or 
of a circuit court "judge” of named 
county in case of incapacity or re¬ 
fusal of either to act, contemplated 
assent of some circuit court Judge 

1284 


rather than that of circuit court of 
such county, and any circuit court 
Judge of such county could be ap¬ 
pointed as a substitute, since substi¬ 
tute advisor was not personal, and 
appointment of one not a circuit 
court Judge in absence of proof that 
all Judges of such circuit court had 
refused to act was error.—Gath- 
right's Trustee v. Gaut, 124 8.W.2d 
782. 276 Ky. 562, 120 A.L..B. 1408. 
8a Ry.—Caudill v. Trimble’s Adm'r, 
117 8.W.2d 998, 278 Ky. 793. 

Pa.—^Ferguson v. Weaver, 6 Pa.DlBt. 
& Co. 678, 675, 89 LAnc.L..Rev. 21. 
87 York.Leg.Rec. 166 quoting dor- 
pus JUXiSa 

24 C.J. p 290 note 42. 

88. Vt—-Blaisdell v. Stevens, 16 Vt 
179. 

aa Tex—Spikes v. Howard, 111 8. 

W. 792. 61 TexClv.App. 889. 

91. 111.—Lamotte v. Steidinger, 107 
N.E. 860, 266 Ill. 600. 

9a Ky.—Caudill v. Trimble’s A'dm’r, 
117 S.W.2d 998, 278 Ky. 798. 

24 C.J. p 201 note 68. 

9a Pa—'In re Billington, 8 Rkwle 
48. 



S8 aj.fi. 


EXECUTORS AND ADMINISTRATORS 


§ 269 


tar hat boaa hfld Juatlflatf In purchMlng land at a Jodi- 
elal or axaoutlon tala. 

The general rule is that when it is for the inter¬ 
est of the estate that he should do so, the executor 
or administrator is justified in purchasing land for 
the estate at a foreclosure sale under a mortgage 
belonging to the estate,or an execution sale under 
a judgment in his favor on some debt due dece- 
dent.^s In such a case the representative may take 
a deed in his own name and by a deed executed in 
his own name give a good title to others which the 
beneficiaries of the estate cannot dispute but the 
purchase is presumed to be intended for the benefit 
of the estate, and requires him to account and turn 
over the property or its proceeds to the parties who 
would have been entitled to the mortgage or judg¬ 
ment debt if paid, the premises in his hands taking 
that character accordingly; and, while he is charge¬ 
able with rents and profits later received or justly 
accruing, he should be reimbursed for his reason¬ 
able outlays and for such sum as he actually paid in 
the purchase.^*^ Where an executor, in satisfaction 
of mortgage debts, accepted conveyances of the en¬ 
cumbered land and also foreclosed mortgages, and, 
on the sale, took deeds therefor to himself as execu¬ 
tor, it was held that he must, as a condition preced¬ 
ent to his discharge and the liberation of his bonds¬ 
men, convey the premises to the legatees as tenants 

2. Sale i 

§ 269. Power to Sell 

In the absence of authority given by will or order of 
court, except to the extent that he Is authorised to do 
so by statute, an executor or administrator has no power 
to sell the real estate of his decedent. 


In common.®® 

(3) Sale or Mortgage of Property Acquired 

The weight of authority supports the right of a rep* 
reeentative to sell realty acquired by him In his repre- 
eentatlve capacity. 

It has been asserted that a representative, unless, 
of course, he has a power of sale under the will, 
cannot sell, without an order of court, realty ac¬ 
quired by him in his representative capacity;®® but 
the weight of authority is in support of the repre¬ 
sentative’s power to sell such realty in his discretion 
without any order of court,i and a power to mort¬ 
gage property so acquired has also been asserted.® 
Under such circumstances the purchaser is not re¬ 
quired to see to the application of the purchase mon¬ 
ey;® but the representative is chargeable therewith, 
and should appropriate it duly and account for it.^ 
A sale by an executor of such property may be set 
aside when tainted with fraud in which the pur¬ 
chaser participated.® 

Exchange. Executors who hold realty by virtue 
of the foreclosure of a mortgage in favor of the 
estate are not entitled to exchange it for other real¬ 
ty, and, unless the persons entitled to share in that 
part of the estate consent to or ratify the trade, the 
executors are liable to account for the value of the 
realty conveyed to them,® 

General 

In the absence of some power contained in the 
will, or an order of court, except to the extent that 
he is authorized to do so by statute, neither an ex¬ 
ecutor nor an administrator has any power whatev¬ 
er to sell the real estate of his decedent,*^ and this 


9ii Iowa.—Lanxfltt v. Lanxfltt, 273 
N.W. 93. 223 Iowa 702, 110 A,L..R. 
1390. 

K.T.—In re Schmutz’ Estate, 288 N. 

Y.S. 98. 169 Misc. 454. 

24 C.J. p 200 note 48. 

06. Ga.—Crawford v. Tribble, 69 Gcl 
619. 

24 C.J. p 200 note 49. 

06 . Tex.—Bennett v. Kiber, 13 S.W. 

220. 76 Tex. 385. 

24 C.J. p 200 note 50. 

07 . Iowa.—Langrfltt v. Langfltt, 273 
N.W. 93. 223 Iowa 702, 110 A.L..R. 
1390. 

Ky.—Caudill v. Trimble's Adm'r, 117 
8.W.2d 998, 278 Ky. 798. 

Mass.—Dudley v. Dudley, 16 N.E.2d 
212, 800 Mass. 270, 117 A.L.R. 1366. 
24 C.J. p 200 note 61. 

Ofr Or.—In re Roach, 92 P. 118, 60 
Or. 179. 


99. Mass.—Thomas v. Lie Baron, 10 

Mete. 403. 

24 C.J. p 201 note 56. 

Power under morIVNre 

Where intestate died owning mort¬ 
gaged realty, administratrix pur¬ 
chased mortgage through another 
person, foreclosed it. and bought 
realty at foreclosure sale, adminis¬ 
tratrix, as assignee of the mortgage, 
had power, by virtue of power of 
sale contained in mortgage, to trans¬ 
fer legal title to the realty to the 
purchaser at foreclosure sale, not¬ 
withstanding administratrix had not 
obtained license to sell the realty for 
payment of debts and charges of ad¬ 
ministration, and the surplus pro¬ 
ceeds of the sale became assets in 
the hands of the administratrix sub¬ 
ject to payment of debts and charges 
of administration to be accounted for 
by her.—Dudley v. Dudley, 16 N.B. 
2d 212, 300 Mass. 270, 117 A.L..R. 
1866. 


1. Iowa.—^Langfltt v. Langfltt, 273 
N.W. 93. 223 Iowa 702, 110 A.L..R. 
1390. 

Ky.—Caudill v. Trimble's Adm'r, 117 
S.W.2d 993, 273 Ky. 793. 

24 C.J. p 201 note 56. 

2. N.T.—McLean v, Ladd, 21 N.Y.S. 
196. 66 Hun 341. 

24 C.J. p 201 note 57. 

3. U.S.—Long v. O’Fallon, Mo., 19 
How. 116, 15 L.Ed. 660. 

4 . Mass.—Dudley v. Dudley. 15 N.E. 
2d 212, 300 Mass. 270, 117 A.L.R. 
1365. 

24 C.J. p 201 note 69. 

5. Tex.—Thomson v. Shackelford, 24 
S.W. 980. 6 Tex.Civ.App. 121. 

24 C.J. p 201 note 60. 

6. N.Y.—Hlne v. Hine, 103 N.Y.S. 
535, 118 App.Div. 685. 

24 C.J. p 201 note 61. 

7. Cal.—Lass v. Eliassen, 270 P. 
745, 94 Cal.App. 176. 

Fla.—First Trust & Savings Bank v. 
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rule applies to the real estate of an alien decedent^ 
Ordinarily he has no power to convey .the real es¬ 
tate to an attorney in payment of attorne/s fees, 
and an approval of such a conveyance by the pro¬ 
bate court will not render it valid,® Where the ex¬ 
ecutors carry on the decedent’s business without au¬ 
thority, their assignee for the benefit of creditors 
has no authority to sell decedent’s real estate.^® 

An unauthorized sale or conveyance may be en¬ 
joined at the suit of heirs or devisees and a deed 
made by the representative without authority is 
void,i® and his conveyance, in such a case, passes 
his individual interest only,^® except as it may op¬ 
erate to pass his own interest in the land as heir or 
devisee.i^ An unauthorized sale cannot affect the 


88 C.J.S; 

rights of other heirs or devisees who seasonably un¬ 
dertake to assert such rights.^® 

Statutory authority; confirmation. Under stat¬ 
utory authority, an executor may sell real property 
of the estate, without a preliminary order of court, 
when necessary for certain purposes,such as for 
the payment of debts,!^ or where it appears that a 
sale is for the advantage, benefit, and best interests 
of the estate and those interested therein.^® Where 
the statute requires the sale to be reported to and 
confirmed by the court, the return must be made in 
the manner, and contain the recitals, required by the 
statute,^® and must show on its face that the stat¬ 
utory requirements were complied with.®® Under 
such a statute no title passes until the sale is con¬ 
firmed but the court is without power to confirm 
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Henderson, 147 So. 248, 109 Fla. 
17B. 

Ga.—Sheffield v. First Nat. Bank, 121 
S.E. 809, 1B7 Ga. 422—Edwards v. 
Sands. 102 S.E. 426, 160 Ga. 11. 
Ind.—Sipe V. Union Bank & Trust 
Co., 29 N.E.2d 342, 108 Ind.App. 
526. 

Ky.—^Walker’s Trustee v. Walker, 
244 S.W. 772, 196 Ky. 346. 

Mass.—Hodirkinson v. Hodfirklnson, 
183 N.E. 708. 281 Mass. 463. 
Mich.—Burnham v. Kelley, 300 N.W. 
127, 299 Mich. 462—Webber v. De¬ 
troit Fidelity & Surety Co., 248 N. 
W. 576, 678, 263 Mich. 144, cltingr 
Oorpmi Juris—Frost v. Atwood, 41 
N.W. 96, 73 Mich. 67, 16 Am.S.R. 
560. 

Okl.—Farmers* Nat. Bank of Ponca 
City V. Cravens, 219 P. 138, 93 Okl. 
68 . 

Tex.—^Ferjuson v. Mounts, Clv.App., 
281 S.W. 616. 

24 C.J. p 163 note 28. 

Btandlaj timber Is *‘real estate” 
within such rule but when severed 
it becomes personal property.—^Burn¬ 
ham V. Kelley, 300 N.W. 127, 299 
Mich. 462. 

Where deoedent leaves no debts 

to be paid which require a sale of 
the real estate, the personal repre¬ 
sentative has no interest in the sale 
of land or the division of the pro¬ 
ceeds.—Belcher v. Belcher's Adm'r, 
13 S.W.2d 1019, 227 Ky. 666—Bayne 
V. Stratton, 115 S.W. 728, 131 Ky. 494. 
Sales under: 

Order of court see infra ff 636- 

666 . 

Testamentary authority see Infra 
61 274-296. 

8L Ala.—Mobile Cong. Church v. 
Morris, 8 Ala. 182. 

a Tex.—Teal v. Terrell, 48 Tex. 491. 

xa N.T.—Matter of Praets, 160 N.Y. 
S. 221. 87 Misc. 128. 

11. Oa.—^Beaty v. Stapleton, 86 S.B. 

• 770, 110 Ga. 680. 


Pa.—McClane v. McClane, 66 A. 996. 
307 Pa. 465. 

Wash.—^In re Chlllson's Estate, 244 
P. 244, 138 Wash. 171. 

Enjolniner administration sale under 
order of court see infra 6 685. 

la. Tex.—Berry v. Hindman. 129 S. 

W. 1181, 61 Tex.Clv.App. 291. 

24 C.J. p 154 note 30. 

13. Cal.—^Morrison v. Bowman, 29 

j.'S-VTir. ... 

14. Tex.—Dial v. Martin, Civ.App., 
37 S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76. 89 A.L..11. 671. 

24 C.J. p 164 note 31. 

15. Mass.—Forbes v. Keyes, 78 N. 
E. 733, 193 Mass. 38. 

Tex.—^Dlal v. Martin, Clv.App., 87 S. 
W.2d 166, reversed on other 
grounds Martin v. Dial, Coin.App., 
67 S.W.2d 76, 89 A.1..R. 671. 

13. Cal.—^In re Benvenuto's Estate, 
191 P. 678, 183 CaL 882. 

Omissioa of rsqulvsmsat 
The effect of an amendment omit¬ 
ting the requirement that a sale of a 
decedent's property must be on or¬ 
der of court Is that a preliminary 
order is not required to authorize 
the administrator or executor to ne¬ 
gotiate a sale of property for the 
purposes for which a sale is author¬ 
ized by the section.—^In re Benvenu¬ 
to's Estate, supra—^Wood v. Roach, 
14 P.2d 170, 126 CaLApp. 631. 
Btatntoxy amendments prospeotlve 
only 

Cal.—In re Benvenuto's Estate, 191 
P. 678, 183 Cal. 382. 

17. Cal.—^In re George's Estate, 12 
P.2d 86, 128 CaLApp. 783. 

Miss.—Crlscoe v. Adams, 86 So. 119, 
128 Miss. 87. 

Philippine.—Buenaventura v. Ramos, 
43 Philippine 704. 

Puerto Rico.—Martinez v. Registrar 
of Property, 15 Puerto Rico 66. 
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Under order of court see infra §§ 
538-542. 

18. Cal.—In re Benvenuto's Estate, 
191 P. 678, 183 Cal. 382—In re 
George's Estate, 12 P.2d 86, 123 
CaLApp. 733. 

19. CaL—In re George's Estate, su¬ 
pra. 

Notice held suttoient 

Cal.—In re George's Estate, supra. 

Presumption 

In construing notice of statutory 
sale of real estate, court will indulge 
presumption that law was complied 
with.—In re George's Estate, supra. 

Requirement that appraisement be 
made within year does not limit 
powers or duties of executor selling 
real estate, but is direct limitation 
on court's power; and a return Is 
not insufficient because not showing 
property was sold at ninety per cent 
of appraised value or that appraise¬ 
ment had been made within year.— 
In re George's Estate, supra. 
Confirmation of sale under: 

Order of court see infra 18 607- 
612. 

Testamentary authority see Infra 8 
286. 

90. Cal.—In re Dargle's Estate, 91 
P.2d 126, 33 Cal.App.2d 148—Wood 
V. Roach, 14 P.2d 170, 126 CaLApp. 
631—In re George's Estate. 12 P. 
2d 86. 123 CaLApp. 733. 

21. Cal.—Wood V. Roach, 14 P.2d 
170, 126 CaLApp. 631—Lass v. Eli- 
assen, 270 P. 746, 94 CaLApp. 176. 
OonolusivsuMs of order of oonlLrma- 
tious oollttteral attaok 

(1) Where the record on its face 
does not show that the order of con¬ 
firmation is void. It Is not subject to 
collateral attack.—^Wood v. Roach, 
14 P.2d 170, 126 CaLApp. 631. 

(2) Although neither petition for 
confirmation nor order confirnilng 
sale of testator's realty stated stat¬ 
utory grounds, record did not 5how 
on face that order was void, and col- 
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an alleged sale vdiich is void.^^ The necessity for 
the sale may be alleged in the return, in the lan¬ 
guage of the statute but no allegation or finding 
of the statutory grounds for a sale is necessary to 
the jurisdiction of the court.^^ An amended return 
and petition for confirmation is not fatally defective 
because incorporating therein some of the necessary 
allegations by reference to the original return.26 
The question of the propriety of the sale is deter¬ 
mined on the hearing of the return and application 
for confirmation,2® and if the court’s conclusions 
thereon are supported by the law and the evidence 
they will not be disturbed on appeal from the order 
of confirmation.27 


§ 270 

The state legislatures have from time to time also 
passed special or private acts authorizing or con* 
firming in particular cases the sale of a decedent’s 
real estate by his personal representative,2® and such 
acts have been held constitutional,^® although not in 
all instances.®® 

§ 270. Contract of Sale 

An unauthorized contract of tale entered Into by the 
repreaentative le not binding on the estate. 

An unauthorized contract of sale entered into by 
the representative is not binding on, and cannot be 
enforced against, the estate,® ^ although the heirs are 


lateral attack was precluded.—Wood 
V. Roach, supra. 

(3) Where record is silent respect¬ 
ing statutory srrounds for sale of de¬ 
cedent’s property, and superior court 
Is exercising its general Jurisdiction, 
nothing will be intended to be out of 
its Jurisdiction except what express¬ 
ly appears to be so.—^Wood v. Roach, 
supra. 

(4) In proceedings involving sales 
of decedents* property, where superi¬ 
or court acts under its general Juris¬ 
diction, existence of facts consistent 
with validity of Judgment is pre¬ 
sumed on collateral attack.—Wood v. 
Roach, supra. 

(5) Irregularities in exercise of 
unquestionable Jurisdiction will not 
invalidate probate sale or adminis¬ 
trator’s deed to extent of making 
them vulnerable to collateral attack. 
—Johnston v. Kitchin, 266 P. 941, 
208 Cal. 766—^Warden v. Bailey, 24 
P.2d 192, 133 CaLApp. 383. 

(6) Order confirming administra¬ 
tor’s sale, which had become final, 
is conclusive against purchasers duly 
notified of proceeding and having 
opportunity to present objections.— 
Baldwin v. Stewart, 23 r.2d 283, 218 
Cal. 364. 

(7) Evidence that realty, purchas¬ 
ed by husband with funds from 
spouses' Joint bank account a few 
days before his death, probated as 
community property by surviving 
wife, and sold during course of pro¬ 
bate for sum applied to satisfaction 
of husband’s debts, was not actually 
sold in probate proceedings, but tak¬ 
en by purchaser in his own name 
without paying consideration and 
later reconveyed to wife, was proper¬ 
ly excluded at hearing on petition 
for distribution of wife’s estate.-*- 
In re Harris’ Estate, 72 P.2d 873, 9 
Cal.2d 649, 

(8) Question whether property 
was free and clear of encumbrances 
could not be concluded by order con¬ 
firming administrator’s Bale.*^Bald- 
win v. Stewart, supra. 


(9) An attempt to have it declared 
that purchaser of land from dece¬ 
dent’s estate held land in trust for 
creditors of purchaser’s husband on 
ground that part of purchase price 
was paid by husband was not a 
’’collateral attack” on probate order 
confirming sale.—^Krauss v. Strop, 
Cal.App., 118 P.2d 332. 

22 . Cal.—Miller v. Superior Court 
in and for City and County of San 
Francisco, 258 P. 614, 84 Cal.App. 
605. 

Property not that of estate 

Where alleged sale of property of 
decedent is but transfer of individual 
interest of representative in property 
of estate, court cannot confirm—Mil¬ 
ler V. Superior Court In and for City 
and County of San Francisco, supra. 

23 . Cal.—In re George’s Estate, 12 
P.2d 86, 123 Cal.App. 738. 

26 . Cal.—^Wood v. Roach, 14 P.2d 
170, 125 Cal.App. 631. 

Oenoral Jurisdlotloii 
In confirming sale of decedents’ 
property, superior court exercises its 
general Jurisdiction derived from 
constitution.—Wood v. Roach, supra. 

25 . Cal.—In re Dargie’s Estate, 91 
P.2d 126, S3 Cal.App.2d 148. 

26 . Cal.—In re Benvenuto’s Estate, 
191 P. 678, 183 Cal. 382—Wood v. 
Roach, 14 P.2d 170, 126 Cal.App. 
631. 

Ooatl&uaace of hsariag 

The refusal to grant request of 
new counsel for continuance of hear¬ 
ing on amended return of probate 
sale and petition for confirmation of 
sale was not abuse of discretion or 
denial of due process of law, where 
request was orally made in open 
court when cause was called, and 
superior court rules relating to ap¬ 
plications for continuance were not 
complied with, and notice of change 
of counsel was not given or explain¬ 
ed, and new counsel had general 
knowledge of matter, and many in¬ 
terested parties were in court and 
ready to proceed.-^-In re Dargie’s 
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Estate. 91 P.2d 126, 33 Cal.App.2d 
148. 

Oonduet of oouasel as affeotlBg order 
of ooBllrmatioa 

That counsel discussed proposed 
form of notice of probate sale in 
presence of trial Judge was insuffi¬ 
cient to show that the matter had 
been prejudged, so as to invalidate 
order confirming probate sale, where 
trial Judge refused to express any 
opinion on form of notice to be used. 
—In re Dargie’s Estate, supra. 

27 . Cal.—In re Kirk’s Estate, 80 P. 
2d 133, 26 Cal.App.2d 660. 

Xvldsnos held lasnttoleat to show 

that confirmation of probate sale of 
estate property was an abuse of dis¬ 
cretion on ground that the price was 
too low and that the confirmation 
constituted an approval of a breach 
of trust owed by the buyer to the 
estate.—In re Dargie’s Estate, 91 P. 
2d 126, 33 Cal.App.2d 148. 

28 . U.S.—Florentine v. Barton, 2 
Wall. 210, 17 L..Ed. 783. 

24 C.J. p 166 note 42. 

29 . U.S.—Leland v. Wilkinson, R.I., 
10 Pet. 294, 9 L.Ed. 430. 

N.C.—Charlotte Consol. Const. Co. v. 
Brockenbrough, 121 S.E. 7, 187 N.C. 
65. 

24 C.J. p 155 note 43, p 544 note 60 
[b]. 

30. Tenn.—Jones v. Perry, 10 Yerg. 
59, 30 Am.D. 430. 

Wis.—Culbertson v. Coleman, 2 N.W. 

124, 47 Wis. 193. 

24 C.J. p 156 notes 44. 45. 

7or spsoulatloiL 

A special act authorizing an ad¬ 
ministrator to sell merely for pur¬ 
poses of speculation has been held 
unconstitutional, as in derogation of 
tho rights of the heirs which became 
vested on the death of the ancestor. 
—Brenham v. Story, 39 Cal. 179. 

As usurpation of Judicial function 
see Constitutional I^aw 5 120. 

As violative of vested rights see 
Constitutional Law § 231. 

31. Ind.—Souder v. Rude, 193 N.E. 
916, 99 Ind.App. 660. 
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named in the contract, but it is not signed by them.'^^ 
This rule applies to an option to purchase given by 
the representative,*® to a contract to sell and give 
a conveyance on obtaining permission of the 
court,** or to a contract to obtain a conveyance, 
under an agreement to sell made by decedent, where 
the contract was not made on behalf, or with the 
knowledge, of the heirs.** However, such a con¬ 
tract of sale is not necessarily void, as it may bind 
the representative individually.*® Where a contract 
for the sale of the land of a decedent is entered into 
by the widow and heirs, there is no such mutuality 
of obligation between the administrator and the pur¬ 
chaser as will entitle the administrator to enforce 
the contract.*^ An agreement to purchase and to 
pay a stated sum on receiving a copy of the court’s 
order confirming the sale refers to an order author¬ 
izing the sale, as required by statute, where the pur¬ 
chaser is familiar with the court’s practice.** 

§ 271. Status of Purchaser 

A purchaser from an executor or administrator, un¬ 
der an authorized sale of property belonging to decedent, 
generally acquires a good title thereto; and, although the 
sale Is void because made without proper authority. If 
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the puroheeer Is put In peasesslon by the repreeehtative 
he la not a trespasser. 

An authorized sale by an executor or administra¬ 
tor vests a good title to the property in the pur¬ 
chaser,** in whom it remains so long as the deed is 
not set aside.** The purchaser takes title free from 
any right of possession in a tenant, under an un¬ 
authorized lease given by the administrator.*^ The 
purchaser’s title, however, may be subject to quar¬ 
antine and dower rights;** and, moreover, a pur¬ 
chaser acquires no title or equitable claim to prop¬ 
erty as to which the executor or administrator had 
no title to convey;** and where through a mutual 
mistake property not belonging to the estate is in¬ 
cluded in the sale the executor or administrator may 
be required to refund to the purchaser the amount 
received therefor;** but if the purchaser’s injury, 
in this respect, arises from his own negligence, in 
seeking equity he must do equity by restoring the 
status quo as nearly as possible.** If the convey¬ 
ance tendered is the only sort of deed the executor, 
under lawful authority, could execute, there is no 
infirmity of title to justify a rejection thereof, or 
to relieve the purchaser of his contract to pur¬ 
chase.*® Where the land is conveyed by the ad- 


La.—^Vidrlne v. Deshotels, 158 So. 
618, 181 La. 60. 

Mich.—W€bber v. Detroit Fidelity & 
Surety Co., 248 N.W. 676, 678, 268 
Mich. 144, citlnsr Oozpiifl JUrla— 
Frost V. Atwood, 41 N.W. 96. 73 
Mich. 67, 16 Am.S.R. 660. 

N.Y.—Mathewson v. Geer, 197 N.T.S. 
690, 120 Mlsc. 120, reversed on 
other grounds 206 N.Y.S. 461, 210 
App.Dlv. 160. 

Pa.—Scherr v. Page, 162 A. 817, 107 
Pa.Super. 220. 

24 C,J. p 164 note 33. 

aseoutrls purohaalag vaal estate 

at exeeatlon sale cannot bind estate 
by oral or written contract to con¬ 
vey such property.—Merchants* 
Southwest Transfer & Storage Co. v. 
Hartford Accident & Indemnity Co., 
292 P. 60, 146 Okl. 241. 

Me to ftrm of whieh zepveseatative 
a member 

A contract made by an executor 
with a firm of which he himself Is 
a member for the sale of the whole 
of his testator's real estate, if op¬ 
posed by any of the cestuls que 
trust, will not be required to be spe¬ 
cifically performed.—Colgate v. Col- | 
gate. 28 N.J.Eq. 372. 

9SL Pa.—Scherr v. Page, 162 A. 317, j 
107 PaSuper. 220. | 

8S. N.C.—^Hedgecock v. Tate, 86 S. | 
B. 84, 168 N.C. 660, Ann.Ca8.]916D j 
449. I 

84 CJ. p 154 note 83 [a]. 


34b N.Y.—Bauman v. Goldthorpe. 

113 N.Y.S. 136, 129 App.Dlv. 19. 

24 C.J. p 164 note 38 [b]. 

36. Ill.—De Proft v. Heydecker, 131 
N.E. 114, 297 Ill. 641. 

36. Mo.—Millard y. Smith, 95 S.W. 
940, 119 Mo.App. 701. 

24 C.J. p 154 note 84. 

37. Iowa.—Phillips V. Van Schalck, 
37 Iowa 229. 

38. N.Y.—In re Desotelle's Bstate, 
268 N.Y.S. 119, 143 Mlsc. 732. 

33. Mo.—Schowe y. Kallmeyer, 20 
S.W.2d 26. 328 Mo. 899. 

Tex.—Pegues y. Moss, Cly.App., 140 
S.W.2d 461, error dismissed. 

Title and rights of purchaser at sale 
under: 

Order of court see infra if 041- 
646. 

Testamentary authority see infra 
§ 293. 

40, Tex.—^Pegues y. Moss, supra. 

41. Ga—^Hansen v. Death, 108 S,B. 
727, 26 GaApp. 522. 

Tenant over 

Where an administrator without 
authority rents to a tenant lands be¬ 
longing to the estate, and afterward, 
at a regularly authorised administra¬ 
tor's sale, sells the land for the 
purpose of distribution and payment 
of debts, the purchaser acquires the 
lands free from any right of pos¬ 
session in the tenant, who, upon re¬ 
fusal to yacate after demand by the 
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purchaser, will be treated as a ten¬ 
ant holding over and may be dis¬ 
possessed by summary proceedings. 
—Hansen v. Death, supra. 

Leasehold Interests generally see su¬ 
pra 8 266. 

48. Mo.—Schowe y. Kallmeyer, 20 
S.W.2d 26, 323 Mo. 899. 

Quarantine or other occupation or 
use generally see Infra IS 327-831. 

43. Mont.—Stephenson y. Combina¬ 
tion Leasing & Deyelopment Co., 
283 P. 1110, 86 Mont. 322. 

N.Y.—Caflisch v. Clymer State Bank. 
169 N.E. 286, 252 N.Y. 226, revers¬ 
ing 235 N.Y.S. 735, 226 App.Dlv. 
456. 

Tin# to trust property held by exe¬ 
cutrix, not having passed to estate 
by supplemental Inventory, attempt¬ 
ed conveyance by administrator was 
wholly Ineffective.—Stephenson v. 
Combination Leasing & Develop¬ 
ment Co., 283 P. 1110, 86 Mont. 822. 

44, 111.—In re Hlglnbotham's Bs- 
tate, 234 IlLApp. 616. 

NY.—Cafilsch V. Clymer State Bank, 
169 NB. 286, 262 NY. 226, re¬ 
versing 236 N.Y.S. 786, 226 App. 
Dlv. 466. 

43. NJ.—Bphm v. Hansmann, 124 
A. 148, 96 NJ.Bq. 73, affirmed 126 
A. 928, 96 N.J.Ba. 785. 

43. Kan.—Bowlus v. Winters, 888 P. 
Ill, 117 Kan. 726, motion denied 
288 P. 1119, 116 Kan. 188. 
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ministrator in compliance with an option to pur* 
chase given by the decedent, and those claiming the 
proceeds as real estate and those.claiming them as 
personal property both affirm the sale and ask their 
respective shares of the purchase money, the gran¬ 
tee has a perfect title as against the claim of ei¬ 
ther.^ ^ A purchaser under a contract fraudulent 
in law on the part of the administrator can take no 
advantage thereunder as against a creditor injured 
thereby,^* nor, where the purchaser has had posses¬ 
sion of the premises, is he entitled to interest on a 
certificate of purchase under a prior sheriff’s sale, 
it being presumed that the amount of the interest 
is offset by the possession.^® 

A purchaser from an executor or administrator is 
put on notice that he is dealing with a person in a 
representative capacity and is bound to know the ex¬ 
tent of his authority;®® but, although the sale is 
void because made without proper authority, yet the 
purchaser who goes into possession by consent of 
the administrator is not a trespasser, nor is he 
wrongfully in possession, and hence he cannot be 
subjected to a suit, unless he has refused to surren¬ 
der possession on demand and the same rule ap¬ 
plies where the sale is not completed because some 
of the heirs refused to convey their share.®® 

§ 272. Liability of Representative for Un¬ 
authorized Sale 

An executor or administrator Is o«nerally liable for 
the loss resulting from an unauthorized sale of real es¬ 
tate. 

An executor or administrator is liable for the loss 
resulting from an unauthorized sale of real es¬ 


§ 278 

tate.®® He is bound to show the necessity of the 
sale and to account for the value of the property, 
whether such value was realized at the sale or not.®^ 
Where an infant has been appointed administratrix 
and has without authority sold real estate of dece¬ 
dent, he may subsequently come into court and dis¬ 
affirm the contract on the ground of fraud and mi¬ 
nority, for the purpose of avoiding personal liability 
for the unauthorized sale.®® An administrator, how¬ 
ever, who sells estate property without authority is 
not personally liable to a mechanic’s lienor for an 
unauthorized improvement thereon by the purchas¬ 
er under contract with the mechanic’s lienor, to 
which the administrator was not a party.®® 

§ 273. Ratification of Unauthorized Sales 

An unauthorized tele of real estate Is binding on heirs 
and devisees who ratify It. 

An unauthorized sale of real estate by the exec¬ 
utor or administrator is binding on the heirs or dev¬ 
isees if it is ratified by them,®*^ or by their ances¬ 
tor,®* as where without fraud or mistake they re¬ 
ceive the proceeds from such sale ;®* and where such 
heirs are also*heirs of the executor, so that if the 
executor did not account for such proceeds to their 
ancestors they must have received them through de¬ 
scent from the executor, they cannot assert title to 
the property without accounting for the proceeds.*® 
A minor devisee is not bound by his assent to the 
executor’s sale of real property.*^ An agreement to 
sell real estate by an administratrix before she had 
a license from the court to do so is not so against 
public policy and void as to prevent its ratification 
after she has obtained a license.*® 


47. Wis.—In re Bisbee’s Estate. 1'87 
N.W. 653, 177 Wls. 77. 

48. Colo.—Scholtz V. Hazard, 191 P. 
123. 68 Colo. 343. 

49. Colo.—Scholtz V. Hazard, supra. 

BO. U.S.—Sun Oil Co. v. Blevins, D. 
C.La., 29 F.Supp. 901, affirmed, C. 
C.A., Blevins v. Sun Oil Co., 110 
F.2d 566—Rafferty v. Mallory. C. 
C.I11., 20 F.Cas.No.11.526, 8 Biss. 
362. 

JBspvssaatatlon of agont 

A representation by the agent of 
an executrix negotiating a sale that 
the title was all right meant only 
that the estate's title was good, and 
If it related to the authority of the 
executrix to make a private sale was 
only a conclusion, and .did not au¬ 
thorise rescission.—Turner v. Pea¬ 
cock. 113 S.E. 685, 163 Oa. 870. 

51. Ark.—Burgauer v* Liaird, 26 
Ark. 256. 


58. Wash.—Plebuch v. Barnes, 270 
P. 823, 149 Wash. 221. 

53. Mich.—Burnham v. Kelley. 300 

N.W. 127, 299 Mich. 452—Morton 
V. Johnston, 83 N.W. 869, 124 

Mich. 561. 

Liabilities of executor or administra¬ 
tor under sale under: 

Order of court see infra SS 661- 
666 . 

Testamentary authority see infra 
6 296. 

54. Ga.—^Wellborn v. Rogers, 24 Ga. 
658. 

S.C.—Wright v. Wright, 7 S.C.Eq. 
185. 

24 C.J. p 164 note 88. 

55. N.Y.—^Knox v. Nobel, 28 N.T.S. 
365, 77 Hun 230. 

56. Iowa.—Ilten & Taege v. Pflster, 
211 N.W. 407, 202 Iowa 888. 

57. Iowa.—Ilten ft Taege v. Pflster, 
211 N.W. 407, 202 lowa 8*83. 


Va.—Camp Mfg. Co. v. Green, 106 
S.E. 394. 129 Va. 360. 

Suit to recover proceeds 

Where an executor conveys land 
without authority and receives the 
proceeds, a devisee who, with knowl¬ 
edge or notice of the substantial 
facts, brings suit against the execu¬ 
tor to recover such proceeds, elects 
to confirm and ratify the conveyance. 
—Glynn County Bd. of Education v. 
Day, 57 S.E. 359, 128 Ga. 156. 

58. Va.—Camp Mfg. Co. v. Green, 

106 S.E. 394, 129 Va. 360. 

59. Va.—Camp Mfg. Co. v. Green, 

supra. 

ea Va.—Camp Mfg. Co. v. Green, 

supra. 

61. Mass.—Bryant v. Lombardi, 169 
N.E. 437, 261 Mass. 489. 

92. Vt.—Smith V. White's Estate, 

188 A 901, 108 Vt. 478. 
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§ 274. Power to Sell 

a. In general 

b. Discretionary or mandatory power; 

compelling exercise 

c. Incidental powers 

a. In General 

An executor may tell the teetator’e real eatate for 
any lawful purpose to which the teatator wishes the pro¬ 
ceeds to be applied where auch power Is, either expressly 
or Impliedly, conferred on him by the will. 

An executor may sell his testator’s real estate for 
the payment of debts or for any other lawful pur¬ 
pose to which the testator wishes the proceeds of 
his real estate to be applied where such power is, 
either expressly or impliedly, conferred on him by 
the provisions of the testator's will,®3 and the ob¬ 
ject or purpose of the power is specified in, or clear¬ 
ly ascertainable from, the will.®^ Such a power of 
sale cannot be determined on the consent of the ben¬ 
eficiaries,®® but depends on the testator's intention 
as ascertained from the language of the whole 
will,®® and effect will be given to that intention if 


it can be done consistently with the rules of law.®^ 
The power to sell need not be conferred in any par¬ 
ticular words or phrases, it being sufficient that the 
will shows that such was the testator's intent.®® 

It has been said that an executor derives his pow¬ 
er to act as such in the transfer of immovable prop¬ 
erty from a compliance with the law of the place 
where he attempts to operate under the will and not 
from the will alone,®® and that the executor must 
take out letters testamentary in order lawfully to 
exercise the power which the testator has thus con¬ 
ferred on him,7® but where, before issuance of let¬ 
ters testamentary, the executor contracts to sell and 
deliver a bond for title at a future date, and offers 
on that date, after receipt of letters testamentary, to 
perform his obligations and execute such bond, it 
constitutes a ratification of the original obligation 
or an acceptance of the buyer's outstanding offer, 
and the purchaser’s refusal to comply with his obli¬ 
gations amounts to a breach.^® On the other hand, 
it has been held that the right to sell and convey, 
under a general power of sale, depends on the will 


63. Ga.—Neal v. Patten, 40 Ga. 363. 
Hawaii.—In re Beckley's Estate, 31 
Hawaii 163. 

Ill.—Starr v. Wlllousrhby, 75 N.B 
1029, 218 Ill. 485. 2 L.R.A.,N.S.. 623 
—Grimn V. Orlffln, 31 N.E. 131, 
141 Ill. 373—Hale v. Hale, 17 N. 
E. 470. 125 111. 399—Hamilton v. 
Hamilton. <98 Ill. 254—Hughes v. 
Washington, 72 Ill. 84. 

Iowa.—In re Wicks* Estate, 222 N. 

W. 843, 207 Iowa 264. 

Ky.—^Walker's Trustee v. Walker, 244 
S.W. 772, 196 Ky. 346—Marrett v. 
Babb’s Bxr.. 1*5 S.W. 4, 91 Ky. 88, 
12 Ky.L. 652. 

Md.—Carter v. Van Bokkelen, 20 A. 
781, 73 Md. 175—Albert v. Albert, 
12 A. 11, 68 Md. 352. 

Mass.—lasigi v. laslgi, 36 N.E. 579, 
161 Mass. 75. 

Mo.—-Hull V. McCracken, 39 S.W. 2d 
351, 327 Mo. 957, transferred, App., 
1 S.W.2d 205, see on retransfer 
53 S.W.Sd 405. 

Mont.—In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

N.J.—Stumm v. Hackensack Trust 
Co., 160 A. 674, 106 N.J.Eq. 308— 
Walker v. Walker, 25 A. 947, 61 
N.J.Eq. 84—Booraem v. Wells, 19 
N.J.Eq. 87. 

N.Y.—Kent v. Shepard, 100 N.Y.S. 
897. 115 App.Div. 64, afUrmed 80 
N.E. 1112, 188 N.Y. 866—Mapes V. 
Tyler, 4'3 Barb. 421—In re Mo- 
Cafferty’s Will, 264 N.Y.S. 38, 147 
Misc. 179—In re Squires’ Will, 216 
N.Y.S. 750, 127 Misc. 361—Nichols 
V. Nichols, '86 N.Y.S. 719, 42 Misc. 


381—Alvord v. Sherwood, 47 N.Y. 
S. 749, 21 Misc. 354. 

N.C.—Powell V. Norfolk-Carollna 

Timber Corporation. 138 S.E. 161, 
loa N.C. 794—Wetherell v. Gor¬ 
man. 73 N.C. 380. 

Ohio.—McAvoy v. McCarthy, 10 Ohio 
N.P., N.S., 606. 

Or.—Worley v. Taylor, 28 P. 903, 21 
Or. 589, 28 Am.S.R. 771. 

Pa.—In re Watts’'Estate, 51 A. 688, 
202 Pa. 85—In re Rogers’ Estate, 
39 A. 1109, 185 Pa. 428—^Pennsyl¬ 
vania Co. for Insurance on Lives & 
Granting Annuities v. Leggate, 30 
A. 946. 166 Pa. 147, 35 Wkly.N.C. 
522—Miller v. Sheaffer, 75 Pa.Su- 
per. 684—^Krohmer v. Peale, 6 Sch. 
Reg. 197. 

Tenn.—Pinkerton v. Pox, 129 S.W.2d 
614, 23 Tenn.App. 189. 

Wls.—In re Besley’s Estate, 18 Wls. 
451. 

24 C.J. p 165 note 46. 

04. Mo.—Wisker v. Rische, 67 S. 
W. 218, 167 Mo. 522. 

N.Y.—^Sweeney v. Warren, 28 N.E. 
413, 127 N.Y. 426, 24 Am.S.R. 468. 

65< N.Y.—In re Maier’s Will, 205 
N.Y.S. 156, 123 Misc. 244. 

00 . Del.—Hackendorn v. Mahan, Ch., 
8 A.2d 794. 

Ill.—Pope v. Kitchen, 188 N.E. 451, 
364 Ill. 248—Knight v. Gregory, 
165 N.E. 208, 333 Ill. 643—Heyne 
V. Schelfauer, 151 N.E, 893, 321 
Ill. 266. 

Iowa.—^In re Doherty’s Estate, 272 
N.W. 609, 222 Iowa 1362. 
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Kan.—Tomb v. Bardo, 114 P.2d 320, 
1<53 Kan. 766. 

N.Y.—In re Maier’s Will, 205 N.Y.S. 
156, 123 Misc. 244. 

Ohio.—Baker v. Alexander, 156 N.E. 
223, 24 Ohio App. 117. 

Portion of will applleable to sale 
of real property must be read as a 
whole.—In re Harrington’s Estate, 
248 N.Y.S. 785, ISO Misc. 97. 

Power of sale and not devise to es- 
eontor 

Ill.—Pope V. Kitchen, 188 N.E. 451, 
354 Ill. 248. 

67. Ill.—Heyne v. Schelfauer, 151 N. 
E. 893, 321 III. 266. 

68. III.—^Illinois Christian Mission¬ 
ary Soc. V. American Christian 
Missionary Soc., 115 N.E. 118, 277 
Ill. 193. 

Ky.—Walters* Guardian v. Ransdell, 
291 S.W. 399, 218 Ky. 26'7. 

NY.—Cahill V. Russell, 35 N.E. 664, 
140 NY. 402, reversing 23 N.Y.S. 
18, 68 Hun 540—In re Dzwonia- 
rek’s Estate, 268 N.Y.S. 53, 143 
Misc. 697—In re Maier's Will. 205 
N.Y.S. 156, 123 Misc. 244. 

N.C.—^Wells V. Williams, 121 S.B. 17, 
187 N.C. 134. 

69. Ind.—Lucas v. Tucker, 17 Ind. 
41. 

24 G.J. p 156 note 47. 

TO. Ohio.—In re Crawford. 21 Ohio 
Clr.Ct. 664, 11 Ohio Cir.Dec. 606. 
24 C.J. p 156 note 48. 

71. Ga.—^Broadwell v. Klker, 111 S. 
E. 62, 28 Ga.App. 279. 

78. Ga.—Broadwell v. Klker, supra. 
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itself, and not on the issuance of letters testamen¬ 
tary,and that an executor need not fully qualify 
as such before making a sale, where the legal es¬ 
tate is devised to him merely for the purpose of 
sale,or where the will shows that it is the testa¬ 
tor’s desire that the court assume no other control 
over his estate than to probate his will and record 
an inventory of the property, and expressly exempts 
the executors from giving bonds, and authorizes 
them to sell at their discretion any of testator’s 
land.75 

An executor’s right to sell, under testamentary 
power, is superior to the right of partition vested in 
one who has purchased an undivided interest from 
a devisee and it is not limited because not 
coupled with an interest'^^ or affected by the penden¬ 
cy of a suit by a creditor for a settlement of the es¬ 
tate nor is a power of sale for the purpose of 
paying testator’s debts affected by the widow’s dis¬ 
sent from the wilH® or by a power given in another 
part of the will to sell after the death or remarriage 
of the widow.*® A power to sell is not inconsistent 
with a power to manage until a sale can be effect¬ 
ed nor is it abrogated by a further provision di¬ 
recting the interest and rents of the property to be 
used for a certain purpose.** A power to sell and 
invest the proceeds until the beneficiaries entitled 
thereto attain their majority is not inconsistent with 
a prior provision devising a certain part of the re¬ 
mainder of the estate to each of such beneficiaries.** 
A direction to an executor to sell real estate, the 


5 274 

proceeds to become part of the residuary estate of 
the testator, has been held to be ineffectual as a 
power of sale where the will makes no disposition of 
the residuary estate,*^ but where real estate is de¬ 
vised to executors in trust to sell and distribute the 
proceeds among designated beneficiaries, and a share 
thereof passes to testator’s heirs by reason of the 
invalidity of the devise of that share, the whole 
property is subject to the exercise of the power of 
sale, provided a sale is necessary to carry out to the 
best advantage the valid provisions of the will.** A 
power to sell under a will devising the fee to resid¬ 
uary devisees is a naked power only, and not a pow¬ 
er coupled with an interest.*® 

Construction of power, A court of probate ju¬ 
risdiction may construe a power of sale given to 
an executor;**^ and the law of the testator’s domi¬ 
cile, rather than the law of the state where the land 
is located, governs in the construction of such a 
power.** A power of sale, should receive a liberal 
construction in order to effect the true purpose and 
intent of the testator,®* and should be construed as 
granting an unconditional, rather than a limited, 
power of sale, where both constructions are appro¬ 
priate.®® 

Injunction, A sale of land, under a will, may be 
enjoined at the instance of the heirs where the va¬ 
lidity of the will is in controversy, and it has been 
admitted to probate without notice to the heirs and 
on insufficient testimony,®^ or where the sale is be¬ 
ing made without proper authority therefor;®* and 


7a. N.Y.—Pollock V. Holley, 22 N. 
T.S. 215, 67 Hun 370. 

74. Or.—Hosran v. Wyman, 2 Or. 
302. 

24 C.J. p 156 note 48 [c]. 

75. Tex.—^Dean v. Purrh, 124 S.W. 
431, 58 Tex.Civ.App. 485. 

PommbIob snttolaiLt to rapport ao- 
tloB for Itroaoh 

If possession by purchaser was es¬ 
sential to enforcement by executrix 
of contract for sale of land made 
before Issuance of letters testamen¬ 
tary. possession granted pursuant to 
the agreement, and accepted without 
objection, and retained after refusal 
to perform agreement, was sufficient, 
although others had possession of 
part of building.—^Kiker v. Broad- 
well. 118 S.E. 759, 30 6a.App. 460. 
75. H.J.—<Hatt V. Rich, 45 A. 469, 
•59 N.J.Bq. 492. 

77. Ohio.—Jones v, Lewis, 8 Ohio 
Dec. (Reprint) '368, 7 Clnc.L.Bul. 
211 . 

75L Ky.—Mersman v. Worthington, 
72 S.W. 1094, 24 Ky.L. 2115. 

75i Ala.—Oaunt v. Tucker, 18 Ala. 
27. 


80* N.J.—Brown v. Brown, 31 N.J. 
Eq. 422. 

81. N.Y.—^Arnold v. Gilbert, 5 Barb. 

190, 7 Leg.Obs. 209. 

88. Ky.—Betty v. Petrie, 128 S.W. 

320, 138 Ky. 426. 

Tor benefit of devisee 
Where a will directed a sale of all 
the real and personal estate of tes¬ 
tatrix by the administrator for the 
benefit of a devisee, a further pro¬ 
vision directing the interest and 
rents of the property to be used for 
the maintenance and education of 
the devisee did not abrogate the di¬ 
rection to the administrator to sell, 
since by the word “rents'* the testa¬ 
trix meant that, so long as the real 
estate remained unsold, the income 
arising therefrom, as well as the in¬ 
terest from the proceeds of the per¬ 
sonal estate, should be applied to 
the support and education of the 
devisee.—Betty v. Petrie, supra. 

83. Ark.—Thomason v. Phillips, 99 
S.W.2d 230, 193 Ark. 264. 

84. N.Y.—Matter of Green, 118 N. 
Y.S. 747, 63 Misc. 638, 639. 

24 C.J. p 156 note 64. 

85. N.Y.—Bender v. Paulus, 90 N.E. 
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994, 197 N.Y. 369. affirming 105 
N.Y.S. 240, 118 App.Div. 23. 

34 C.J. p 156 note 55, p 165 note 27. 

86tf Ohio.—Baker v. Alexander. 156 
N.E. 223, 24 Ohio App. 117. 

87. Md.—Ogle v. Reynolds, 23 A. 
137, 75 Md. 145. 

88. Miss.—Crusoe v. Butler, 46 
Miss. 150. 

89. N.Y.—In re Brown's Ex'r, 232 
N.Y.S. 204, 133 MIsc. '519. 

N.C.—Trogden v. Williams, 56 S.E. 
865. 144 N.C. 192, 10 L.R.A..N.S.. 
867. 

24 C.J. p 160 note 81. 

9a N.H.—Barnes v. First Baptist 
Church, 136 A. 266, 82 N.H. 503. 

91. N.C.—Galbreath v. Everett, 84 
N.C. 546. 

98. Pa.—McClane v. McClane, 56 A. 
996, 207 Pa. 465. 

Where widow was given nnUmlted 
sight to sell all testator’s realty 
without court order, sale thereof 
could not be enjoined by son.—^Wal¬ 
ters v. Walters, 137 S.S. 386, 163 Gku 
884. 
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a sale for the payment of debts barred by limitation 
may be enjoined at the instance of grantees of dev¬ 
isees of the land sought to be sold.®^ Creditors of 
the estate by account cannot enjoin the executor 
from selling real estate on the ground that he is in¬ 
solvent, where no waste or mismanagement or at¬ 
tempt thereat is alleged.®^ 

b. Discretionaxy or Mandatory Power; Oom- 
pelling Ezerdae 

A power of tale may be diacretlonary, as where Its 
exercise Is left to the discretion of the executor; or It 
may be mandatory, as where an absolute duty to sell Is 
Imposed on the executor. 

The power of sale may be cither discretionary or 
mandatory.®® A power to sell is discretionary where 
the executor is authorized, but not directed, to sell,®® 
and the power is not coupled with a trust or with 
any interest in the donee ;®^ that is, the executor is 
given the power to make a sale but it is left to his 
discretion as to whether the power shall be exer¬ 
cised.®® Such a discretionary power creates a per¬ 
sonal trust independent of the donee’s official char¬ 


acter as executor,®® and it should' not be exercised 
ejEcept to serve some good purpotse,^ and it need not 
be exercised in the absence of necessity;® and where 
a sale would be prejudicial to the interests of a life 
tenant it should not be exercised unless the sale is 
necessary to protect the testator’s estate.® The ex¬ 
ecutor may go into court for direction and guidance 
in the matter,® but unless he does so of his own ac¬ 
cord the courts will not as a rule interpose to con¬ 
trol him in an honest exercise of a discretion or a 
power with regard to the sale of decedent’s real es¬ 
tate vested in him by the will,® unless the circum¬ 
stances are such that the sale or a refusal to sell 
amounts to fraud or an abuse of discretion,® in 
which case the court may compel a sale,*^ but it can¬ 
not direct that the sale be made by a commissioner 
or referee unless it is charged or found that the 
executor is unfit or without capacity to make the 
sale.® 

A power to sell is mandatory where it imposes 
on the executor an absolute duty to sell, leaving him 
no discretion whatever in the matter,® or leaving 
him discretion merely as to the time and manner of 


93. N.T.—^Butler v. Johnson, 18 N. 
643. Ill K.Y. 204, afflrminsr 41 
Hun 206. 

24 C.J. p 161 note 84 [d]. 

M. Ga.—Elam v. Elam. *72 Oa. 162. 
24 O.J. p 155 note 46 [c]. 

90b Mo.—Wisker y. Rische. 67 S.W. 
21-8. 167 Mo. 522. 

9Ai Mass.—New England Trust Co. 
V. Morse, 136 N.E. 835, 243 Mass. 
39. 

Miss.—Hammett v. Markham, 90 So. 
848, 128 Miss. *39. 

R.I.—Dyer v. Blair, 6 A.2d 673, 62 

R. I. 498. 

97- Mass.—^New England Trust Co. 
V. Morse, 136 N.E. 835, 243 Mass. 
39. 

98- Ala.—Owens y. Gachet, 93 So. 
009, 207 Ala. -563. 

Ga.—Shields v. Whithead, 120 S.E. 
631, 156 Ga. 834. 

111.—^Knight y. Gregory, 165 N.E. 208, 
333 Ill. 643. 

N. T.—In re Wechsler's Estate, 13 
N.Y.S.2d 940. 171 Misc. 7'38—In re 
Barnes’ Estate, 181 N.Y.S. 73, 110 
Misc. 569. 

N.C.—Brown v. Brown, 104 S.E. -889, 
180 N.C. 433. 

24 C.J. p 162 note 91. 

Ml# 

Where the will stated **1 advise" 
the executors to sell, the word "a4- 
vlse" does not convey a positive di¬ 
rection to sell, but it leaves it dis- 
cretlohiXy with the executors wheth¬ 
er they will sell.—Brown v. Brown, 
supra. 

99. Mo.-^Rawllngs. V. Rawlings, 58 

S. W.2d 735, 332 Mo. 503, revere* 


ing 46 S.W.2d 539, 226 Mo.App. 
688. transferred, see. Sup., 89 S.W. 
2d 367—Donaldson v. Allen, 81 
S.W. 1151, 182 Mo. 626. 

1. Pa.—In re Espenship’s Estate, 13 
Pa.Co. 294. 

8l Ala.—Nelson v. Atkina, 109 So. 
166. 216 Ala. 76. 

8. Pa.—In re Espenshlp’s Estate, 13 
Pa.Co. 294. 

4. Pa.—Curren’s Estate, 11 Phila. 
59. 

Tenn.—Hinton y. Cole, 8 Humphr. 

666 . 

Control of courts generally see Infra 
6 277. 

5b Ala.—Burton v. Jones, 102 So. 
807. 809, 212 Ala. -353, citing Oor- 
pus Jnzls- 

111.—Gannon y. Garrett, 268 Ill.App. 
18. 

Neb.—Draper y. Eager, 200 N.W. 170, 
112 Neb. 611. 

N.Y.—^Welntraub y. Siegel, 118 N.Y. 
S. 261, 133 App.Dly. 677, 682, re¬ 
versing 109 N.Y.S. 215, 57 Misc. 
246. 

Wls.—^In re Cullen's Estats^ 286 N. 

W. 759, 231 Wis. 292. 

24 C.J. p 162 note 94. 

0- Ala.—Burton y. Jones, 102 So. 
807, 809, 212 Ala. S53, citing Oor- 
pns Jnsts- 

Pa.—In re Severns, 80 A. 494, 211 Pa. 

68 . 

24 C.J. p 162 note 95. 

7. Ill.—Cannon v. Garrett, 268 HI. 
App. 18. 

Mo.—Ganahl y. Ganahl, 19 S.W.2d 
898, 828 Mo. <620. 

1292 


8. N.Y.—Holly v. Gibbons, SS N.E. 
889. 176 N.Y. 520, 98 Am.S.R. 694, 
motion granted 69 N.E. 731, 177 
N.Y. 401, and reversing 74 N.Y.S. 
1132, 67 App.D]v. 628. 

S.C.—^American Bible Soc, v. Noble, 
32 S.C.Bq. 156. 

24 G.J. p 166 notes 29 [e], [f]. 

9. Ark.—Thomason v. Phillips, 99 S. 
W.2d 230, 193 Ark. 264. 

Ill.—Teater v. Salander, 136 N.E. 
873, 305 111. 17. 

Miss.—Glidewell v. Pannell, 130 So. 
288, 158 Miss. 249. 

Mo.—Hull V. McCracken, App., 53 
S.W.2d 405, transferred, App., 1 
S.W.2d 205, see on retransfer 39 
S.W.2d 251, 227 Mo. 967. 

N.J.—Johnson v. Talman, 134 A. 367, 
99 N.J.Eq. 762. 

N.Y.—In re Schuster’s Will, 27 N. 
Y.S.2d 413. 175 Misc. 1072—In re 
Kuhrasch’s Will, 207 N.Y.S. 75, 
124 Misc. 117. 

Wls.—In re Cullen's Estate, 286 N. 

W. 759, 231 Wls. 292. 

24 C.J. p 162 note 92. 

Pennisslve raboidlawto to postfeivo 
dlzeetion 

A will directing executors to con¬ 
vert testator’s estate into cash or 
other property readily divisible In 
kind imposed duty on them to sell 
testator’s realty, notwithstanding 
subsequent provision permitting 
them to retain any form* of Invest¬ 
ment of which he died seised, "hav¬ 
ing In mind my desires above ex¬ 
pressed.’’—^In PS Cullen’s Estate, gtl* 
pra. 
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the salci® or as to the disposition of the procccds.ii 
A po^ei;, of sale.ipay also be regarded as manda¬ 
tory where it ia granted for a purpose which can¬ 
not be carried out without a sale.^* A mandatory 
power to sell on the decease of the wife, who prede¬ 
ceased the testator, takes effect on the death of the 
testator.!* In the case of a mandatory direction, 
it is well settled that if the executor neglects or re¬ 
fuses to sell the court may compel him to do so at 
the instance of an interested person,!^ and such per¬ 
sons only may be joined as parties who have inter¬ 
ests in the property which might be affected.!* 

c. Inddantal Powers 

A power of tale Includta the power to do auch acta 
or make auch agreementa aa may be neceaaary and 
proper to make an advantageoua aale; but it generally 
doea not Include the power to exchange the property for 
other property. 

As incidental to the power of sale, an executor 
may do such acts or make such agreements as may 
be necessary and proper to bring about an advan¬ 
tageous sale.!® Where the title to land, as well as 
a power of sale, is given to executors, it has been 
held that they can make an agreement to assign a 
part to the widow for dower, in consideration of her 
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releasing the residue, which, in the absence of col¬ 
lusion, will bind the heirs as well as creditors;!^ 
and it has been considered that the executor may 
also, as incidental to the power of sale, create ease¬ 
ments, such as the right to use part of the property 
as a street, when the most advantageous mode of 
exercising the power is by dividing the property in¬ 
to building lots.!* However, a will authorizing ex¬ 
ecutors to sell and convey the coal underlying cer¬ 
tain of the testator’s lands, with the usual mining 
privileges, does not give them power to waive or 
release the right of surface or lateral support.!* An 
unrestricted power of sale does not authorize a con¬ 
fession of judgment.**. 

Contracts of sale; options. Where the will directs 
an executor to sell property with discretion as to 
terms and conditions, he has power to make a con¬ 
tract of sale and to enforce specific performance 
thereof,*! and in such a case a judgment may be 
entered that defendant specifically perform, and, if 
he refuse to do so, that the property be sold by a 
referee, whose deed to the purchaser will convey 
all the title which the executor could have conveyed 
under the power in the will.** The contract of sale 
may also be enforced against the executor,** and 


10. Ky.—Thompflon v. Thompson, 87 
S.W. 790, 27 Ky.L. 949. 

N.Y.—In re Schuster’s Will, 27 N. 
Y.S.2d 418, 175 Misc. 1072--In re 
Scott’s Will. 204 N.Y.S. 47'8. 

24 C.J. p 162 note 92 [b]. 

Manner of sale irenerally see Infra 
I 284. 

Time of sale srenerally see infra I 
288. 

11. Ky.—Muldrow v. Fox, 2 Dana 
74. 

24 C.J. p 162 note 92 [c]. 

18. He.—Cutter v. Burroughs, 61 A. 
767, 100 Ho. 379. 

N.Y.—In re McCafferty’s Will, 264 
N.Y.S. IS, 147 Misc. 179-—In re 
Taft’s Will, 259 N.Y.S. 887, 144 
Misc. 896, modifying 256 N.Y.S. 
732, 143 Misc. 387, and afllrmed 
260 N.Y.S. 294, 145 Misc. 43<5—In 
re Arns* Estate, 259 N.Y.S. 69, 
144 Misc. 584. 

13. N.Y.—In re Taft’s Will, 259 N. 
Y.S. 887. 144 Misc. 896, modifying 
256 N.Y.S. 732, 143 Misc, 387. and 
affirmed 260 N.Y.S. 294, 145 Misc. 
435, 

14. Ill.—Cannon v. Garrett, 268 IlL 
App. 18. 

Mo.—Hull V. McCracken, App., 58 S. 
W.2d 40S, transferred, App., 1 S. 
W.2d 205, see on retransfer 39 S. 
W.2d 851. 327 Ho. 957. 

Mont,—In re Divingston’s Estate, 9 
P.2d 159, 81 Mont 584, 90 A.L.R. 
1036. 


140. 241 App-DIv. ISO—Saftord v. 

Burke, 223 N.Y.S. 626, 130 Misc. 

12 . 

24 C.J. p 162 note 96. 

Bemaad a&d refusal 

Under will directing property to 
be sold and divided equally among 
testator’s grandchildren and nephew, 
one of the grandchildren had no 
cause of action for sale and divi¬ 
sion of proceeds, in absence of al¬ 
legation that demand had been made 
on executor to sell land and that 
he had refused to do so.—Harlow v. 
Riley’s Ex’r, 138 S.W.2d 946, 282 Ky, 
437. 

A daoraa in a proceeding to compel 
executors to comply with the terms 
of a will requiring a sale of land 
should direct the executors to pro¬ 
ceed to sell the real estate and make 
report to the court of the sale, with 
the necessary expenses thereof, so 
that the court may be apprised of 
their compliance with the decree.— 
Cannon v. Garrett, 268 Ill.App. 18. 

Costs 

In a proceeding to compel execu¬ 
tors to comply with the terma of a 
will as to the sale of property and 
the division of its process, there 
was no error in decreeing that the 
costs of the suit be paid out of the 
proceeds of the sale, there being 
nothing to show an abuse of discre¬ 
tion by tbs chancellor.—Cannon v. 
Garrett, supra. 

N.Y.—^Walbridge v. ^rqoltlyn i 
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N.Y.—In re Moose’s Will. 272 N.Y.S. > lA 


Trust Co., 128 N.Y.S. 686, 143 App. 
Div. 602. 

24 C.J. p 162 note 96 [d]. 

lA N.Y.—Simmons v. Crisfleld. 90 
N.E. 956, 197 N.Y. 365, 26 L.R.A. 
N.S., 663. 

24 C.J. p 163 notes 8, 4. 

17. Ky.—Harrow v. Johnson. 3 
Mete. 578. 

lA N.Y—Simmons v. Crisfleld. 90 
N.E. 966, 197 N.Y 365, 26 L..R.A.. 
N.S., 663. 

24 C.J. p 163 note 4. 

19. Pa.—Allshouse’s Estate, 23 P?l 
S uper. 146. 

8A Pa.—Rosengarten’s Estate, 30 
Pa.8uper. 244. 

21. Cal.—Crouse v. Peterson, 62 P. 

475, 130 Cal. 169. 80 Am.S.R. 89. 
N.J.—Owen v. Riddle. 79 A. 886, «1 
NJ.Law 546. Ann.Cas.l912D 45. 

24 C.J. p 164 note 7. 

Agreement to seU and ooasiimiaatea 
sale distinguished 

Pa.—In re Fritz’ Estate, 7 Sch.Reg. 
271. 

2A N.Y.—Strauss v. Bendheim, 56 
N.E. 1007, 162 N.Y. 469. reversing 
60 N.Y.S. 398, 44 App.Dlv. 82, re¬ 
versing '59 N.Y.S. 1054, 28 Misc. 
660. 

SA Del.—Leeds v. Sparks, 68 A. 239* 
8 Del.Ch. 280. 

Ohlo^—Qoles v. Kearney, 8 Ohio Dec, 
(Reprint) 733, 9 Cinc.L.Bul. 246. 
24 p 164 note 8. 
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iiit fact that the title is encumbered does not re¬ 
lieve him fit>ni liability for specific performance 
of the contract.** However, an executor who is 
empowered to sell cannot give an option on the 
propfcrty.** 

Exchanges, A mere power to sell given to an ex¬ 
ecutor does not authorize him to exchange the land, 
either in whole or in part, for other land,** and 
consequently a contract of sale by which the ex¬ 
ecutor agrees to accept other land in part payment, 
at a stipulated price, is void.*^ Where, however, a 
testator expressly impresses the character of realty 
on the proceeds of sale of his real estate during 
the existence of a life estate given by the will, and 
expressly confers power on his executor to sell his 
real estate and with the proceeds purchase other real 
estate and to continue the transfer and disposition 
thereof in his discretion, this power authorizes a 
direct exchange.** 


I 275. ——• Implied Power 

An •xeeutor’s power to eell reel eetete may be Im¬ 
plied where It la clear from the provlelone of the will 
that the teetator Intended him to have auoh power, or 
the direotlona of the will are eueh that a power of tale 
la neceeaary In order that they may be properly carried 
out. 

An executor’s power to sell real estate need not 
be expressly given in terms by the will, but it may 
be implied,** when the provisions of the will render 
it reasonable to do so,** that is, when it is clear that 
the testator intended that his executor should have 
such power or the directions of the will are such 
that a power of sale is necessary in order that they 
may be properly carried out.*^ The courts, howev¬ 
er, will not put a strained construction on the lan¬ 
guage of the will in order to extract such a power 
from it when the testator’s intention to give or the 
necessity for such a power is not clear.** Power to 
manage and control does not authorize a sale of the 
land ;** and the mere fact that a sale would be ben- 


M. Ohio.—Jones v. Lewis, 9 Ohio 
Dec. (Reprint) 268, 7 Oinc.L.Bul. 
211 . 

M. N.C.—Troaden v. Williams, 56 S. 
E. 865, 144 N.C. 192, 10 L.R.A..N.S., 
867. 

Pa.—Moore v. Trainer, 97 A. 462, 262 
Pa. 367. 

24 O.J. p 164 note 9. 

M. N.J.—Tzeses v. Green, 146 A. 
593, 105 N.J.Eq. 12. 

N. T.—Bonham v. Coe, 292 N.T.S. 423, 
249 App.Div. 428, affirmed 12 N.E. 
2d '666, 276 N.Y. 640—Turco v. 
Trimboli, 137 N.Y.S. 343. 162 App. 
Dlv. 4'31. 

Wash.—Hutchinas v. Fanshier. 231 
P. 14, 132 Wash. 6. 

24 C.J. p 164 note 10. 

ay. Ky.—Ross v. Barr, «3 S.W. 658, 
21 Ky.U 974. 

as. N.Y.—Mayer v. McCune, 59 How. 
Pr. 78. 

as. Ark.—Bacharach v. Spriaxe, 292 
S.W. 160, 152, 173 Ark. 260, clt- 
ina Corpus Juris. 

Hawaii.—In re Beckley's Estate, 31 
Hawaii 163. 

Ill.—Sartaln v. Davis. 154 N.E. 101, 
323 Ill. 369—In re Robinson's Es¬ 
tate, 214 Ill.App. 262. 

N.Y.—^In re Tippett's Will, 18 N. 
Y.S.2d 971. 

S.C.—Allworden v. Lemon, 191 S.E. 
215, 219, 183 S.C. 421, quoting Cor. 
pos tads. 

Tenn.—^Pinkerton v. FOx, 129 S.W.2d 
514, 23 Tenn.App. 159. 

24 C.J. p 167 note 56. 

SQL Ky.—Owens v. Owens' Ex'r, 32 
S.W.2d 791, 236 Ky. 118. 

81. U.S.—Peter v. Beverly. D.C., 10 
Pet 632, 9 L.Bd. 522. 

Ala.—^Thomas v. Field, 98 So. 474,' 


210 Ala. '502—Alstork v. Curry, 91 
So. 796, 207 Ala. 135. 

Ill.—Sartain v. Davis. 154 N.E. 101, 
323 Ill. 269—Illinois Christian 
Missionary Soc. v. American Chris- 
tion Missionary Soc., 115 N.E. 118, 
277 Ill. 198. 

I Ky.—Martin v. Buechel, 219 S.W. 
278, 186 Ky. 786. 

Md.—Oale V. Reynolds, 23 A. 137, 75 
Md. 145. 

Mass.—Heard v. Trull, 54 N.E. 876, 
175 Mass. 239. 

Mich.—Michlaan Trust Co. v. Driv¬ 
er, 259 N.W. 867, 270 Mich. 698 
—Mandlebaum v. McDonell, 29 
Mich. 78, 18 Am.R. 61. 

Miss.—Clark v. Horntbal, 47 Miss. 
434. 

Mo.—Drumheler v. Half, 23 Mo.App. 
161. 

Mont—In re McGovern's Estate, 250 
P. 812, 77 Mont 182. 

N.J.—^Dunn v. Oram, 10 A.2d 277, 126 
N.J.Eq. 515—Schlosstein v, Henry 
R. Worthington, Ch., 113 A. 610. 
N.Y.—Phillips V. Davies, 92 N.Y. 199 
—In re Hardenbergh's Will, 258 N. 
Y.S. 651, 144 Mlsc. 248—In re Mc- 
Evoy's Estate, 248 N.Y.S. 348, 139 
Misc. '349—In re Brown's Ex'r, 232 
N.Y.S. 204, 133 Mlsc. 519—In re 
Hemstreet's Will, 167 N.Y.S. 1016, 
101 Misc. 340. 

Ohio.—Wena v. Weng, 27 Ohio N.P.. 
N.S., 403. 

Pa.—Ex parte Elliott, 5 Whart. 624, 
34 Am.D. 672—Schropp's Ex'r v. 
Schaeffer, 2 Pa.Dlst. 862—^Arrott's 
Estate, 9 Pa.Co. 535. 

S.C.—Allworden v. Lemon, 191 S.E. 
216, 219, 183 8.C. 421, quoting Cor^ 
pnm Jnsls. 

Tenn.—Pinkerton v. Fox, 129 S.W. 

2d 614, 23 Tenn.App. 169. 

Va.—Harrison v. Harrison's Adm*r, 
2 Gratt 1. 43 ya. 1, 44 AmD. 865. 
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Wash.—Webster v. Thorndyke, 39 P. 

677, 11 Wash. 390. 

24 C.J. p 157 no%e 67. 

Testator’s intention must govern 
in determining whether his executor 
has implied authority to sell the re¬ 
alty and use the proceeds as direct¬ 
ed.—Martin V. Buechel, 218 S.W. 278, 
187 Ky. 786. 

Power to seU realty iias been tan- 
plied 

(1) Prom authority to sell person¬ 
al property and to execute convey¬ 
ances.—In re Hardenbergh's Will, 
258 N.T.S. 651, 144 Misc. 248. 

(2) From direction to pay all 
transfer taxes from residuary estate, 
where there was no residual person¬ 
alty.—In re McEvoy’s Estate, 248 
N.Y.S. 348, 1'39 Misc. 949. 

(3) Other instances of implied 
power of sale see 24 C.J. p 157 note 
67 [a]. 

Tbo word **proosods,” in a will be¬ 
queathing the use and proceeds of 
real estate, shows an intention to 
confer power of sale on the executrix 
who is the sole devisee.—Mockler v. 
Long, 189 A. 47, 6 N.J.Misc. 937. 

as. Ill.—Griffin V. Griffin, 31 N.E. 
131, 141 Ill. 373—Hale v. Hale, 17 
N.E. 470. 126 Ill. 399. 

N.J.—Schlosstein v. Hen’*y R. Worth¬ 
ington. Ch., 113 A. 610. 

N.Y.—^Downing v. Marshall, 1 Abb. 
Dec. 526. 

N.C.—Wetherell v. Gorman, 73 N. 
C. 380. 

Or.—^Worley v. Taylor, 28 P. 905, 21 
Or. 589, 28 Am.S.R. 771. 

24 C.J. p 168 note 68. 

33. Tex.—Dial v. Martin, Clv.App., 
37 S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 75, 89 A.L.R. 671. 
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eficial to the estate is not sufficient to raise an im¬ 
plied power of sale, where this is not necessary to 
carry out the provisions of the will.^* 

A power of sale is implied where the residue aft¬ 
er the payment of debts is devised to the execu¬ 
tor,*® but not where such residuary devise is to a 
person other than the executor and no power of 
sale can be implied from the mere fact that the be¬ 
quests under the will exceed the amount of the tes¬ 
tator's personalty.*^ A power of sale is implied 
where land is devised to the executor for purpos¬ 
es naturally devolving upon him** or requiring a 
sale;** and it has been considered that the use of 
terms applicable to personalty particularly and ex¬ 
clusively indicates that all the property is to be con¬ 
verted into personalty and gives an implied power 
of sale.** A power of sale is not implied solely 
from a general direction to pay debts,and a 
charge of debts on the realty has been held not, 
of itself, sufficient to raise an implied power of 
sale;** but where a testator directs the payment of 
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debts and legacies with the proceeds of real estate, 
or otherwise manifests an intent that the proceeds 
of his real estate should be so used, the executor 
takes a power of sale by implication.** 

A mere direction to distribute or divide an estate 
consisting in whole or in part of realty is not of it¬ 
self sufficient to raise an implied power of sale, if 
a division in kind can be effected,** but it is other¬ 
wise where a sale is necessary to effect a distribu¬ 
tion, or the testator apparently contemplated that a 
sale should be made for that purpose ;** and, a for¬ 
tiori, a will directing that testator’s real estate shall 
be converted into money and that his executor shall 
distribute his estate among named beneficiaries em¬ 
powers the executors to sell the real estate.** So 
also a power of sale is implied where the testator 
blends the proceeds of real estate into one fund 
with the personalty for the purpose of distribution 
or accumulation or even where there is no direc¬ 
tion to distribute.* 7 A devise to an executor with 
directions to invest and pay over or distribute the 


34. Md.—^Moale v. Cutting, 69 Md. 
510. 

N.T.-—Roe V. Vlngut, 22 N.E. 933, 117 
N.T. 204, 21 Abb.N.Ca8. 404. 

24 C.J. p 168 note 69. 

35. N.Y.—Cooffan v. Ockerahaueen, 
66 K.Y.Super. 286. 18 N.Y.St. 366. 

24 C.J. p 158 note 60. 

33. K.Y.—Matter of Van Vleck, 66 
N.Y.S. 727, 32 Misc. 419. 

24 C.J. p 158 note 61. 

37. N.Y.—Cahill v. Brennan, 23 N. 
Y.S. 78, 68 Hun 640. 

38. N.C.—^Vauerhan v. Parmer, 90 
N.C. 607. 

39b N.J.—Dunn v. Oram, 10 A.2d 
277, 126 N.J.Bq. 616. 

N.Y.—Stewart v. Hamilton, 37 Hun 
19. 

4K>. N.J.—Cook V. Cook, Ch., 47 A. 
732. 

24 C.J. P 158 note 65. 

41. Qa.—Neal v. Patten, 40 Qa. 363. 
Vt.—^Wetmore & Morae Granite Co. 

V. Bertoli, 88 A. 898, 87 Vt 267. 
24 C.J. p 158 note 66. 

48. N.Y.—In re Pox, 62 N.Y. 680, 11 
Am.R. 751. affirming 63 Barb. 167. 
24 C.J. p 159 note 69. 

43. Md.—Seeger v. Leakin, 26 A. 
862, 76 Md. 600—Conkling v. Wash¬ 
ington University, 2 Md.Ch. 497. 
Mo.—^Drumheler v. HaffC, 23 Mo.App. 
161. 

N.J.—Whitehead v. Wilson, 29 N.J. 
Eq. 396. 

N.C.—Miller V. Scott. 116 S.E. 86. 186 
N.C. 93, reversing 114 S.E. 820, 184 
N.C. 666. 

24 C.J. p 159 note 67. 

Dutj to soil ' 

Where a legacy to care for testa¬ 
trix* burial lot was charged on spe- 


I clflc real property devised, the execu¬ 
tor was required to sell the prop¬ 
erty to pay the legacy or collect 
the amount from the devisee or hin 
assigns.—^In re More's Estate, 146 
N.W. 319, 179 Mich. 237. 

44. Ill.—Sartain v. Davis, 154 N.E. 
101, 323 Ill. 269. 

Ky.—Allen v. Riedling, 140 S.W.2d 
833, 283 Ky. 90—Walker's Trustee 
v. Walker, 244 S.W. 772, 196 Ky. 
346. 

Md.—Stein v. Stein. 29 A. 691, 79 Md. 
464—Albert v. Albert, 12 A. 11, 68 
Md. 352. 

N.Y.—Mapes v, Tyler, 43 Barb. 421. 

24 C.J. p 159 note 70. 

Divlsloa in kind favored 

In determining whether an execu¬ 
tor is vested with an implied power 
to sell real estate of decedent and 
whether a sale is necessary in order 
to carry out the express powers giv¬ 
en. the court should keep in mind 
that the law favors the division of 
property in kind rather than a sale 
of it followed by a division of the 
proceeds.—Walker's Trustee v. Walk¬ 
er. 244 S.W. 772, 196 Ky. 846. 

That tho onoontor has not onongh 
monoy to oquallao advanoamonta to 

the legatees as provided by the will 
is not sufficient to require a sale of 
the whole property in order to effec¬ 
tuate an equalisation in its division 
where the property is such that it 
can be divided in kind.—Walker’s 
Trustee v. Walker, supra. 

45. Ga—Hall v. Ewing, 101 S.E. 
807, 149 Ga. 693—Georgia Veneer 
& Packing Co. v. Stevens, 97 S.E 
624, 148 Ga. 622. 

Ill.—Sartain v. Davis, 164 N.E. 101. 
828 Ill. 269—^In re Robinson’s Es¬ 
tate, 214 IlLApp. 262. 
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Kan.—Engstrom v. Anderson, 186 
P. 761, 106 Kan. 176. 

Ky.—Owens v. Owens* Ex'r, 32 S.W. 
2d * 731, 236 Ky. 118—Walker’s 

Trustee v. Walker, 244 S.W. 772, 

196 Ky. 346—^Martin v. Buechel, 
218 S.W. 278, 187 Ky. 786. 

N.J.—^Vanness v. Jacobus, 17 N.J.Eq. 
163—Albright v. Taylor, 139 A. 711, 
6 N.J.Misc. 1. 

N.Y.—In re Chase’s Will, 220 N.Y.S. 
772, 129 Misc. 1—In re Smith’s Es¬ 
tate, 218 N.Y.S. 239, 128 Misc. 96. 
N.C.—Dulln V. Dulin, 148 S.E. 176, 

197 N.C. 216. 

S.C.—Mimms v. Delk, 20 S.E 91, 42 
S.C. 195. 

Tex.—Henderson v. Stanley, Civ. 
App., 150 S.W.2d 152, reversed on 
other grounds Stanley v. Hender¬ 
son, Com.App., 162 S.W.2d 95. 

24 C.J. p 159 note 71. 

43. Ky.—Haggin v. Straus, 146 S.W. 
391, 148 Ky. 140, 60 L..R.A..N.S., 
642. 

Pa—In re Dauler, 79 A. 498, 230 Pa 
204. 

47. Ill.—Sartain v. Davis, 164 N.E. 
101, 323 Ill. 269. 

Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 

N.J.—Dunn v. Oram, 10 A.2d 277, 
126 N.J.Bq. 616—McGlynn v. Mc- 
Glynn, 137 A. 434, 101 N.J.Eq. 66 
—Hollman v. Tigges. 7 A. 347, 42 
N.J.Eq. 127. 

N.Y.—In re Brown’s Ex’r, 232 N.Y.S. 
204, 133 Misc. 619. 

Pa.—Ellis V. Commonwealth Trust 
Co., 10 PaDist. & Co. 144, 80 
Dauph.Co. 268. 

34 C.J. p 159 note 73. 

No dlstlaotloa be twe en, pessonalty 
and realty 

Executors had implied power to 
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income or proceeds is generally held to give him im¬ 
plied power to sell real estate so devised in order to 
carry out the will but it is always a question of 
the intention of the testator, and if from the gen¬ 
eral tenor of the will it appears that it was not in¬ 
tended by such direction to give power to the ex¬ 
ecutor to sell none will be implied.^® Where there 
is an express devise of land to persons named in 
the will, there can be no power of sale in the execu¬ 
tor by implication,6® and even a charge of legacies 
on land devised beneficially does not give the execu¬ 
tor any power of salc.®i An unexecuted parol agree¬ 
ment to convey land creates against the promisor no 
debt or liability for the payment of which his ex¬ 
ecutor will have implied power to sell land belong¬ 
ing to the estate.62 

§ 276. Extent of Power; Purpose of 
Sale 

A oeneral power of tala usually givas tha axacutor 


authority to aall< at his diaoratlon, as prudaaoa may die- 
tata, for tha purpose of oarrylng out tha provisions of 
the will. If the power Is limited It oan be axarelsad only 
under tha cireumstaneas and for tha purpaaas provided 
for or oontamplatad In tha will. 

It is usually considered that, where executors are 
given a general power of sale, they may sell at their 
discretion, as prudence may dictate, during the con¬ 
tinuance of the trust.®* Such a discretionary pow¬ 
er, however, is construed with, and strictly limited 
by, the primary obligations which arc inherent in the 
office of executor,®^ and is to be exercised only in 
aid of other powers and duties devolving on him®® 
in carrying out the testator’s intention or purposes, 
as construed from the provisions of the will,®® and, 
when necessary, such power may be exercised for 
the purpose of providing funds for a judicial final 
accounting by, and compensation to, the executor.®^ 
A general power of sale, however, must not be ex¬ 
ercised arbitrarily or capriciously,®® and it cannot 
be exercised to destroy an essential quality of the 


sell testator’s realty, where testator 
made no distinction in will between 
realty and personalty, did not use 
the word "devise,” did not indicate 
that realty was to pass in specie by 
the residuary clause, total amount of 
bequests far exceeded the value of 
the personalty, and testator by will 
anticipated the probability that per¬ 
sonalty would be insufficient to pay 
bequests in full when he provided 
for proportionate abatement.—^Dunn 
v. Oram, 10 A.2d 277, 126 N.J.Eq. 615. 
4a Mass.—^Hale v. Kale, 187 Masa 
168—^Purdle v, Whitney, 20 Pick. 
25. 

N.J.—Schlosstein v. Henry R. Worth- 
ingrton, Ch., 113 A. 610. 

N.Y.—Morton v. Morton, 8 Barb. 18. 
24 C.J. p 159 note 74. 

49. N.J.—Cruikshank v. Parker, 26 
A. 825, 61 N.J.Eq. 21, reversed 
on other grounds 29 A. 685, 52 N. 
J.Eq. 310. 

24 C.J. p 160 note 76. 

5a Ill.—^Knight V. Gregory, 165 K. 

E. 208, 833 Ill. 643. 

Mont.—^In re McGovern’s Estate, 250 
P. 812, 77 Mont. 182. 

Ohio.—Baker v. Alexander, 156 N.E. 

228, 24 Ohio App. 117. 

24 C.J. p 160 note 76. 

51. N.Y.—In re Corrato’s Will, 10 
N.Y.S.2d 815, 170 Mlsc. 885. 

R.I.—^Reynolds v. Reynolds, 68 A. 

804, 27 R.I. 680. 

24 C.J. p 160 note 77. 

power of sate is not Implied under 
a will which devises the realty to 
the testator's brother subject to a 
life estate, and, if necessary, to the 
payment of a deficiency in general 
legacies.—In re Corrato’s Will, 10 
N.Y.a2d 816, 175 Misc. 885. 
sa Tex.—Masterson v. Stevens, Civ. 
App., 87 S.W. 564, diffirmed in part 


and reversed In part on other 
grounds 39 S.W. 292, 921, 90 Tex. 
417. 

5a Ala.—Owens v. Gachet, 98 So. 
609, 207 Ala 563. 

Ill.—^Hamilton v. Hamilton, 98 Ill. 
254—Hughes v. Washington, 72 111. 
84. 

Kan.—Simmons v. O'Connell, 232 P. 
695, 696, 117 Kan. 471, quoting 
Oospus Juris. 

Mich.—Battelle v. Parks, S Mich. 
531. 

N.Y.—^Ferris v. Ferris, 30 N.Y.S. 961, 
10 Mlsc. 317—^In re Spencer’s Es¬ 
tate. 29 N.Y.S. 1083, 8 Misc. 193. 

24 C.J. p 160 note 82. 

Provisloas gMng general and abso- 
lute power of sale 

(1) ”I . . . desire the re¬ 

mainder of my estate to be disposed 
of in accordance with the Judgment 
and advice of my executor.”—In re 
Watts. 61 A. 688, 202 Pa 85. 

(2) Giving full power and author¬ 
ity to sell and convey any part or 
all real estate not specifically de¬ 
vised.—In te Felt's Estate, 189 N.E. 
545, 235 N.Y. 874, modifying 196 N. 
Y.S. 926, 203 App.Oiv. 874. 

(8) Power to convey by all proper 
deeds and Instrumental-Hamilton v. 
Hamilton, 98 IIL 264. 

Biseretlon as to selling or renting 
A provision that the land and 
houses might be rented out or sold 
as the executrix might wish gives 
only a discretion as to selling or 
renting.—Turner v. Peacock, 118 S. 
E. 686, 163 Ga. 870. 

54. Ill.—Clark V. Clark, 60 N.M 101. 
172 ni. 866. 

N.Y.—In re Curley’s Will, 272 N.Y,S. 
489, 161 Misc. 664, modified on 
other grounds 280 N.Y.S, 86, 246 
App.Div. 866, affirmed 199 N^E. 666, 
269 N.Y. 648. 


55. N.J.—Foley v. Devine, 123 A. 

248, 95 N.J.Eq. 473. 

N.Y.—Jandorf v. Smith, 217 N.Y.S. 

145, 217 App.Div. 150. 

5a Del.—^Hackendorn v. Mahan, Ch., 
8 A.2d 794. 

Ga.—Cal beck v. Herrington, 152 S.B. 
53, 169 6a 869. 

Ky.—Buckner v. Buckner, 215 S.W. 
420, 185 Ky. 540. 

Neb.—Draper v. Eager, 200 N.W. 170, 
112 Neb. 611. 

N.Y.—In re McCafferty’s Will, 264 N. 
Y.S. 38, 147 Misc. 179—In re 

Brown’s Will, 196 N.Y.S. 905, 119 
Misc. 582. 

24 C.J. p 160 notes 82 fb], [f]. 

Xa determiniug testatrix* intent 
and scops of power given to execu¬ 
tor to sell if. In any sense, they are 
uncertain from language of will, sur¬ 
rounding facts and circumstances, 
including nature and character of 
property directed to be sold are re¬ 
quired to be considered.—^Hackendom 
V. Mahan, DeLCh., 8 A.2d 794. 

For equal division 
Where testatrix, having directed 
that the residue of her property real 
and personal should be divided into 
five equal parts, disposed of frac¬ 
tional shares of parts, authority to 
her executor to sell and convey any 
real estate on such terms and condi¬ 
tions as he might deem expedient 
is, an unlimited power of sale, doubt¬ 
less for the purpose of making divi¬ 
sion, and the executor ie not restrict¬ 
ed in the sale of land to a case where 
the personal estate proves insuffi¬ 
cient to pay debts.—Magle v. Kirk¬ 
patrick, 112 A. 725, 92 N.J.Eq. 386. 
57. N.J.—Foley v. pevlae, 128 A. 
248, 96 N.J.Eq. 478. 

6a N.Y.—Greme v. Parsons, 149 N. 
Y.S. 677. 
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estate when there are no debts of the testator to be 
paid, and no necessity of a sale for the purpose of 
division among the devisees nor can it be ex- 
tended to include holding, rental, or management.^^ 
A general power to sell to pay debts is not affected 
by a settlement of controversies between heirs, 
which settlement provides that it shall not preclude 
the administering of the estate for such purpose.^^ 
When a sale is necessary, not only is the executor 
authorized to make the sale, but it is his duty to do 


JO.** 

If the power of sale is limited, either expressly 
or by implication, as determined from the testator's 
intention, as construed from the will and surround¬ 
ing circumstances,®* it can be exercised only under 
the circumstances, in the manner, and for the pur¬ 
poses provided for or contemplated in the will,*® 
such as for the payment of debts®® and legacies,®® 
or for distribution,®^ or, according to the deci- 


Or.—Beakey v. Knutson, 174 P. 1149, 
177 P. 966, 90 Op. 574. 

59. Oa.—Calbeck v. HerrlnsTton, 152 
S.E. 63. 169 Ga. 869—Thomas v. 
Owens. 62 S.E. 218. 131 Ga. 248. 
Powsr to BsU rsalty Aom not sxist, 

where there Is more than sufheient 
personalty to pay debts and funeral 
and testamentary expenses, and 
there is no direction to convert real¬ 
ty into cash, although an executor 
is appointed with full power to sell 
and convey realty to carry out the 
terms of the will.—^In re Brown's 
Will, 196 N.Y.S. 905, 119 Mlse. 682. 

A gift or oonveysaoe of tlie land 
for a •nominal eonsideratlon is not 
authorised under such a power.— 
State Highway Board v. Price, 162 S. 
E. 283. 174 Ga. 148. 

60. N.T.—In re Schroder's Will. 29 
N.T.8.2d 754, 176 Misc. 1024. 

61. Ky.—Mersman v. Worthington, 
72 S.W. 1094, 24 Ky.L. 2116. 

24 C.J. p 165 note 46 [b]. 

68 . Mo.—Dlebold v. Dlebold, App., 
141 S.W.2d 119, transferred, see 
133 S.W.2d 401. 

Neb.—In re Nelson's Estate, 272 N. 

W. 219, 132 Neb. 376. 

Vor payment of taxes 
Where executor with power to sell 
is without funds to pay taxes on es¬ 
tate's lands, it is his duly to sell so 
much of the lands as is necessary to 
pay taxes due.—Henderson v. Leath- 
erman, 163 So. 310, 120 Fla. 496. 

63. N.J.—Foley v, Devine, 123 A. 248, 
95 N.J.Eq. 473. 

66. Ala.—Burton v. Jones, 102 So. 
807, 808, 212 Ala. 853, quoting Gor- 
pxui Jnris. 

Fla.—Standard Oil Co, v. Mehrtens, 
118 So. 216, 220, 96 Fla. 465, citing 
Oorpns Juris. 

Ga.—Seidell v. Seidell, 106 S.E. 172, 
151 Ga. 223. 

Iowa.—In re Wicks' Estate, 222 N. 

W. 843, 207 Iowa 264. 

Ky.—Shrader v. Erickson's Ex'r., 145 
aw.2d 63, 284 Ky. 449— Holland v. 
Holland's Ex'r and Trustee, 88 S. 
W.2d 967, 288 Ky. 841. 

Me.—Manson v. Moulton, 194 A. 892, 
186 Me. 264. 

N.J.—Foley V. Devine, 128 A. 248, 
95 N.J.Eq. 478. 

N.T.—In re Toplits's Will, 181 N.Y.a 
488, 191 App.Div. 477, affirming In 
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re Toplits's Estate, 179 N.Y.S. 876, 
109 Mlsc. 401—In re Reilly's Will, 
24 N,Y.S.2d 213, 175 Mlsc. 697—In 
re Semenza's Will, 288 N.Y.S. 556, 
169 Misc. 487—In re Harrington's 
Estate, 248 N.Y.S. 786, 189 Misc. 
97. 

Pa.—In re Paezosa's Estate, 9 Pa. 

Dlst. A Co. 706. 

24 C.J. p 161 note 84. 

‘‘Any lawfnl pmrpose*’ llmitoa by 
speciflo esLumeratioa 

Under will authorizing executors 
to sell specifically devised realty "for 
any lawful purpose and especially 
for the purpose of raising money 
needed for debts, inheritance taxes 
and expenses of administration," 
meaning of phrase "any lawful pur¬ 
pose" was limited by specific enumer¬ 
ation following on the principle of 
"noscitur a socils," and the executors 
were not authorised to sell such real¬ 
ty for purpose of setting up a re¬ 
serve fund equal to a contingent 
claim against estate of holder of a 
bond secured by mortgage on realty 
which had been conveyed by de¬ 
ceased before his death.—In re Reil¬ 
ly’s Will, 24 N.Y.S.2d 213, 175 Misc. 
697. 

€k>Btlagsiit claim 

A contingent claim of holder of 
bond secured by mortgage on realty 
which had been conveyed by deceas¬ 
ed before his death against estate, in 
which it was asserted that a re¬ 
serve fund equal to full amount of 
bond should be set up to protect 
holder against any deficiency which 
might result on foreclosure of mort¬ 
gage, was not a "debt" within ac¬ 
cepted connotation of that term as 
employed in law of decedent estates 
defining a "debt" as every claim and 
demand on which a judgment for a 
sum of money or directing the pay¬ 
ment of money, could be recovered 
in an action,—In re Reilly's Will, 
supra. 

Testator’s langvago regarding con- 
verting real estate when general 
business conditions made it advis¬ 
able and similar statements dd not 
limit executory discretion in carry¬ 
ing out intention expressed in will. 
—^Ashmore v. Newman, 188 N.B. 1, 
850 Ill. 64. 

Manner and conduct of sale see in¬ 
fra 9 284. 
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65. Ark.—Fles v. Feist, 224 S.W. 
633, 145 Ark. 351. 

Fla.—Standard Oil Company v. 

Mehrtens. 118 So. 216, 96 Fla. 456. 
Iowa.—In re Wicks’ Estate. 222 N.W. 
843. 207 Iowa 264. 

Ky.—Buckner v. Buckner, 216 S.W. 
420, 185 Ky. 540. 

Tex.—Mayfield v. Russell, Civ.App., 
297 S.W. 916. 

24 C.J. p 161 note 84 [e]. 

Desire that debts be paid 

A will, expressing testator’s de¬ 
sire that his just debts be paid out 
of his estate by executor and devis¬ 
ing certain tract of land to four per¬ 
sons equally, empowered executor to 
sell such tract for purpose of paying 
testator's debts exceeding amount of 
estate other than such tract.—Mas- 
terson v. Wingate, Tex.Civ.App., 151 
S.W.2d 966, error refused. 

Not power of sals to pay debts 
A residuary devise of real estate 
to an executor, with authority to sell 
the same without leave of the pro¬ 
bate court, to carry out wishes of 
the testatrix expressed in a memo¬ 
randum mentioned in the will as to 
distribution of certain legacies, is 
not a power of sale to pay debts.— 
Wells v. Hawes, 122 Mass. 97. 

66 . Iowa—In re Wicks’ Estate, 222 
N.W. 843, 207 Iowa 264. 

I Ky.—Shrader v. Erickson’s Ex'r, 145 
S.W.2d 63, 284 Ky. 449. 

BITset of statnt# 

I Under a statute authorizing a de¬ 
cedent’s realty to be sold for the 
payment of legacies, if the legacies 
! are chargeable on the realty, it may. 
if necessary, be sold for the pay¬ 
ment of such legacies notwithstand¬ 
ing a residuary devise, and, in such 
case, the executor may be called on 
to exercise the power of sale given 
to him in the will.—In re Mould, 187 
N.Y.S. 866, 196 App.Div. 822, affirm¬ 
ing In re Mould’s Estate, 185 N.Y.S, 
250, 113 Misc. 602. 

67. Tex.—Henderson v. Stanley, 
Civ.App., 160 S.W.2d 152, error 
granted. 

Sole advised 

A will stating that, for equal di¬ 
vision, testatrix advised executors 
to sell the houses she owned, con¬ 
fers on the executors the power to 
sell the property in order to make 
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sions on the subject, for reinvestment.®® Where 
power is given to sell if necessary for certain pur¬ 
poses, the necessity must appear in order to uphold 
a sale,®® even though the sale would be to the ad¬ 
vantage of the estate ;70 but, where the power is to 
sell if, in the opinion of the executor, it is necessary 
for a particular purpose, the necessity need not be 
shown.71 A power of sale for administrative pur¬ 
poses alone cannot be exercised unless such purpos¬ 
es require a sale.72 Where the testator directed his 
‘‘executrix” to sell his property and in a subsequent 
clause appointed his wife executrix, the wife had 
no power in her individual capacity to sell for her 
own use.*^® Power to carry on the testator's busi¬ 
ness and sell his property authorizes a conveyance 
of land belonging to the estate to secure debts in¬ 
curred in carrying on the business.*^^ 


Approval or consent of interested persons is nec¬ 
essary before the power of sale can be exercised, 
where the will or a statute so provides and, if 
the consent of a majority of the persons interested 
in the estate is required and some are dead, the 
consent of a majority of the entire original number 
is still necessary.7® Until such consent is given the 
executor should act as trustee in collecting and dis¬ 
tributing the rent of the unsold property.^*^ 

§ 277. -Control of Courts 

A tMtam«ntary power of eale ordinarily may be ex- 
ereieed without a court order or license, unleae It la re¬ 
quired by the will or by atatute; but the exerclae of 
aueh power may be aubject to the aupervlaory control of 
the probate court. 

A testator may lawfully clothe the executor with 
power to sell real estate without the necessity of 


an equal division.—^Brown v. Brown, 
104 S.B. 889, 160 N.C. 483. 

SSL Ala.—^Amoa v. Toolen, 168 So. 

687. 232 Ala. 587. 

Fla.—Standard Oil Company v. 

Mehrtena, 118 So. 216, 96 Fla. 465. 
Pa.—In re Greenawalt's Estate, 21 

A.2d 890, 348 Pa. 413. 

Sactent ot authority 

Under a will authorizing executors 
to sell realty and any stocks, bonds, 
securities, or other evidences of in¬ 
debtedness which testator had at 
death and to reinvest the same in 
other realty or in such securities as 
might be for best interests of estate, 
the use of the word "authorize" did 
not manifest an intention by testator 
to direct executors to do certain 
things and not to do things not spe¬ 
cifically authorized, as regards exe¬ 
cutors* authority to retain property 
which testator left and to sell and 
reinvest in nonlegals.—In re Green- 
awalt’s Estate, supra. 

AS part of ozigiaal realty 

Clauses of will, authorizing execu¬ 
tors to sell realty not specifically de¬ 
vised, reinvest proceeds in other 
realty, and hold latter in place of 
that sold, and directing that realty 
not specifically devised remain un¬ 
sold and be kept together until 
deaths of both testator's widow and 
daughter, to whom he gave life es¬ 
tates therein, but that net Income 
thereof be paid to them monthly, 
mean that executors could sell re¬ 
alty only for reinvestment and that 
lands bought with proceeds must be 
treated as if part of original realty 
until falling in of life estates.— 
Amos v. Toolen, 168 So. 687, 232 Ala. 
587. 

AppUeatloa of statnts 

A statute providing that a trustee 
may Invest funds in land by leave 
of court provided that the invest¬ 
ment be advantageous, and no 
change be made in the course of 


succession by such change of in¬ 
vestment, as regards the heirs or 
next of kin of the cestui que trust, 
does not apply to an Investment of 
funds made by an executor under 
authority of the will to sell certain 
property and invest the proceeds in 
other suitable property.—^Wilcox v. 
Hollar. 222 P. 758. 115 Kan. 27. 

8Si Colo.—Cowell V. South Denver 
Real Estate Co.. 63 P. 991, 16 Colo. 
App. 108. 

24 C.J. p 161 note 86. 

Sale not necessary 

Where a will, making no disposi¬ 
tion of the personal estate, and hav¬ 
ing no residuary clause, contains the 
following provision: "1 authorize my 
executor to sell and convey," cer¬ 
tain land "for the purpose of dis¬ 
charging all my debts," the direc¬ 
tion does not Indicate an intention 
that the personalty shall be relieved 
from its primary liability for the 
payment of the debts, and, therefore, 
the executor cannot sell the land to 
the widow when they both know that 
there is more than enough personal¬ 
ty to pay the debts.—Sweeney v. 
Warren, 28 N.B. 418, 127 N.Y. 426, 24 
Am.S.R. 468. 

m Md.~Moale v. Cutting, 69 Md. 
510. 

71. N.Y.—Roseboom v. Mosher, 2 
Den. 61. 

75. Ga.—Calbeck v. Herrington, 162 
S.E. 68. 169 Ga. 869—Thomas V. 
Owens. 62 S.E. 218, 131 Ga. 248. 

73- Or.—Beakey v. Knutson, 174 P. 
1149, 177 P. 666, 90 Or. 57'4. 

74. Ga.—Shropshire v. Kinsey, 147 
S.E. 41, 168 Ga. 32. 

76. N.J.—Crane v. Holies, 84 A. 287, 
49 N.J.Eq. 378. 

Pa.—^Drasher v. Dundy, 30 Lui.Deg. 
Reg. 465. 

Puerto Rico.—Criado v. Martinss, 26 
Puerto Rico '808. 
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Widow 

(1) Testamentary direction to sell 
real property and distribute proceeds 
authorized sale only on securing 
widow's consent, where will further 
required that executor secure her 
consent before making sale.-rln re 
Harrington's Estate. 248 N.Y.S. 785, 
139 Misc. 07. 

(2) Where the will authorized sale 
of unremunerative properly in the 
discretion of executor, subject to a 
provision requiring him to secure 
consent of the widow, he had power 
to sell unprofitable land and rein¬ 
vest proceeds, where she in writing 
consented thereto.—Shannonhouse v. 
Fleetwood. lOO S.E. 889, 178 N.C. 
417. 

Bale OB request 

Under will giving life estate to 
testatrix' husband, son. and unmar¬ 
ried daughter, and providing that 
residue of shares of life tenants on 
death of survivor should be given to 
testatrix’ married daughters, hus¬ 
band and son, on death of unmar¬ 
ried daughter, are entitled to invade 
principal of estate for their needs, 
each to extent of his Interest therein 
at time of such Invasion, and hence 
realty could be sold by executrices 
on request of husband and son or 
survivor.—In re Voges' Estate, 277 
N.Y.S. 776, 154 Misc. 224. 

A staikut# zaqnizlag tha ooBgaat of 
the haira to a sale for the payment 
of funeral expenses and legacies 
does not require the intervention of 
the heirs 1K> a sale for the payment 
of debts contracted by the testator.— 
Martinez v. The Registrar of Prop¬ 
erty, 15 Puerto Rico 66. 

7& N.J.—Crane v. Holies, 24 A. 237, 

49 N.J.Eq. 378. 

77- N.J.—In re Harrington's Estate, 

248 N.Y.S. 786, 189 Misc. 97. 
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receiving the sanction of the court, as a prerequi¬ 
site to such a sale;^^ and, ordinarily, where a tes¬ 
tamentary power of sale is given to the executor, 
he may proceed to sell the realty without recourse 
to the courts for a license or order of court,even 
though he has sought the aid of the court in other 
matters connected with the settlement of the es¬ 
tate but this rule does not apply to a substituted 
executor who has not the same absolute power to 
sell as had the original cxccutor.^^ The executor’s 
power to sell without a court order or license is not 
affected by a statute which requires persons licensed 
by the probate court to give bond before proceeding 
to sell,82 or which requires the sale to be reported 
to, and ratified by, the probate court,88 or by a stat¬ 
ute which authorizes the interposition of claims 
where the sale is proceeding under an order of 
court ;8^ and it has been held that, where the will 
gives power to the executor to sell land in case of a 
deficiency of assets, he must sell under the power 
and not under the statute authorizing sales by leave 
of the probate court,85 but the fact that a judicial 
sale is made unnecessarily does not affect the title 
of the purchaser, if a fair price is rcalized.88 A 
void sale under order of court cannot be supported 
as an exercise of a power of sale under the will ;87 


but the executor may afterward convey the land to 
the grantee by virtue of a power of sale which, 
through ignorance of the law, he did not know he 
possessed when he executed the first instrument.88 

Where, however, an order of court is required by 
statute, the executor cannot sell without such or¬ 
der, even though the will authorizes him to sell with¬ 
out the consent of any person or court.®® So, where 
the will, although empowering the executor to sell, 
declares that this power is subject to the assent or 
an order of court first being had, the executor can¬ 
not convey land without the concurrence of the 
court in, or confirmation by the court of, his con¬ 
tract of sale;®® and, where a testamentary power 
of sale is conferred for a particular purpose, it can¬ 
not be sold for another purpose without leave of 
court.®^ 

Supervisory control. Although a sale of realty, 
under testamentary power, does not primarily re¬ 
quire an order or confirmation by the probate court, 
it is subject to the supervisory control of such court, 
under a statute giving it power to control executors 
in the management of estates and the disposition of 
property,®® or, in a proper case, such control may 


78. Kan.—^Llnn County Bank v. 
Orlsham, ISS P. 64, 105 Kan. 460. 

78. U.S.—Brauns v. Ailshie. D.C. 
Idaho. 5 F.Supp. '388—^Woolworth 

V. Root, C.C.Neb., 40 F. 723, af¬ 
firmed 14 S.Ct. 136, 150 U.S. 401, 37 
L.Ed. 1123. 

Ark.—Bacharach v. Sprigas* 2®2 S. 

W. 160, 173 Ark. 250. 

Cal.—Crystal Pier Co. v. Schneider, 
180 P. 948, 40 Cal.App. 379. 

Qa.—Wood V. Bowden, 185 S.E. 616, 
182 Ga. 329—Walters v. Walters, 
137 S.E. 386, 163 Ga. 884—Shields 

V. Whlthead, 120 S.E. 631, 166 Ga. 
834—Cooper v. Harper, 106 S.E. 
105, 151 Ga. 85. 

Idaho.—Jones v. Broadbent, 123 P. 
476, 21 Idaho 555. 

Ky.—Buckner v. Buckner, 215 S.W. 
420. 185 Ky. 540. 

Mich.—Tracy v. Murray, 12 N.W. 
900, 49 Mich. 35. 

Mo.—In re Rickenbaugh. 42 Mo.App. 
328. 

N.H.—Gafney v. Kenlson, 10 A. 706, 
64 N.H. 354. 

N.J.—Randall v. Gray, 83 A. 482, 80 
N.J.Bq. 13. 

N.Y.—Bologna V. Weiner, 9 N.Y.S. 
2d 610. 

Tex.—De Zbranikov v. Burnett, 31 S. 

W. 71, 10 Tex.Civ.App. 442. 

84 C.J. p l63 note 98. 

Compelling exercise of power see 

supra i 274. 

Effect of testamentary provisions on 
power of court to order sale see in¬ 
fra i 546. 


80. Ky.—Harding v. Weisiger, 109 
S.W. '890. 33 Ky.L. 170. 

24 C.J. p 163 note 98 [b]. 

81. N.J.—Randall v. Gray, 83 A. 
482, 80 N.J.Eq. 13. 

24 C.J. p 163 note 98 [e]. 

88. Me.—Bradt v. Hodgdon, 48 A. 
179, 94 Me. 5'59. 

83. Md.—Lochary v. Corrigan, 103 
A. 1006, 132 Md. 371. 

84. Ga.—Harwell v. Foster, 28 S.E. 
967, 102 Ga. '38. 

24 C.J. p 163 note <98 [d]. 

85. Mo.—Wlsker v. Rlsche, 67 S.W. 
218, 167 Mo. 522, 

24 C.J. p 163 note 99. 

80L Ky.—Buckner v. McEldowney’s 
Ex'r, 132 S.W.2d 330, 280 Ky. 14. 

87. Ala,—Snow v. Bray, 73 So. 642, 
198 Ala. 398. 

88. N.Y.—Pollock V. Holley, 22 N.Y. 
S. 216, 67 Hun 370. 

88. Vt.—^Wetmore & Morse Granite 
Co. v. Bertoli, 88 A. 898, 87 Vt. 257. 
24 C.J. p 163 note 98 [f]. 

90. Colo.—McDermott v. Lindquist, 
179 P. 147, 66 Colo. 88. 

Ga.—Rowe v. Henderson Naval 
Stores Co., 85 S.E. 917, 143 Ga. 
756. 

Ky.—Gathright's Trustee v. Gaut, 124 
S.W.2d 782, 276 Ky. 562, 120 A.L. 
R. 1403. 

<^jadge» 

(DA will providing for sale of 
property by executor only on as¬ 
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sent of one of named persons, or 
of a circuit court *'Judge** of named 
county in case of incapacity or re¬ 
fusal of either to act, contemplated 
assent of any circuit court Judge, 
rather than that of circuit court, of 
such county.—Gathright's Trustee v. 
Gaut, supra. 

(2) One not a circuit court Judge 
cannot be appointed to act in such 
a case, in absence of proof that all 
Judges of such circuit court had re¬ 
fused to act.—Gathright’s Trustee v. 
Gaut, supra. 

•1. R.I.—^Wood v. Hammond, 17 A. 
324, 16 R.I. 98, 18 A 198. 

88 . N.Y.—In re Trevor’s Will, 196 
N.Y.S. 152. 119 Misc. 277. 

Pa.—In re McCullough’s Estate, 140 
A. 865, 292 Pa. 177, costs retaxed 
141 A. 239, 292 Pa. 422—In re 
Orr’s Estate, 129 A. 565, 283 Pa. 
476—In re Brittain’s Estate, 28 
Pa.Super. 144—In re Orr’s Estate. 
5 Pa.Dist. dr Co. 499—In re Fritz’ 
Estate, 7 Sch.Reg. 271. 

24 C.J. p 162 note 96 [c]. 

The court's “cxorolss of due dis- 
orctioa for the preservation of the 
assets of a decedent is not only per¬ 
missible, but mandatory, and its sup¬ 
ervision over the disposition of re¬ 
alty should be exercised whether 
the sale be by virtue of an order for 
the payment of debts or be made by 
an executor under a power conferred 
by will.”—^In re Orr’s Estate, 129 A. 
565. 566, 283 Pa. 476. 
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be exercised by a. court of equity.®® Effect cannot 
be given to a testamentary provision that no part of 
the estate should be subject to any court of equity, 
if in order to carry out testamentary provisions as 
to the sale of real property it is found necessary to 
invoke the jurisdiction of a court of equity.®* 

§ 278. -Revocation or Termination 

A testamentary power of sale generally continues 
until It Is revoked* or until It Is terminated by the ac¬ 
complishment or cessation of the purpose for which It 
was granted. 

In the absence of revocation, a testamentary pow¬ 
er of sale generally continues as long as there re¬ 
mains unfulfilled objects or purposes of the testa¬ 
tor in aid of which it was intended that the power 
should or might be exercised;®® and whether it ex¬ 
tends beyond the period that the executor is to per¬ 
form his ordinary legal duties in settling the per¬ 
sonal estate depends on the intention of the testa¬ 
tor as determined from the will.®® 

A power of sale is not revoked by a subsequent 
contract made by the testator to sell the land,®^ 


by a codicil substituting other executors for those 
named in the will,®® by the subsequent birth of is¬ 
sue not provided for by the will,®® by the remarriage 
of the widow and executrix,® by the oral assent of 
the executor to an oral partition of the land between 
the devisees,® by his asking the intervention of the 
court for the benefit of minor beneficiaries,® or by 
the filing of a caveat to revoke the probate of the 
will.* Neither does the death of the sole benefici¬ 
ary under a will, before the executor has sold prop¬ 
erty of the estate to pay the debts, as directed by 
the will, deprive the executor of that power.® An 
order settling the estate and discharging the execu¬ 
tor has been held not to revoke the executor’s pow¬ 
er of sale;® but there is authority to the contrary.^ 
However, if a sale is directed for a specified pur¬ 
pose, the power to sell terminates with the purpose 
for which it was created,® as where the purpose 
has become unattainable.® Where the testator di¬ 
rects realty to be sold by his executor and the pro¬ 
ceeds divided, the power becomes inoperative if the 
beneficiaries under the will elect to take the property 
as realty and retain it without conversion,®® provid- 


■xt«at of ooatrol 

The power of the orphans' court 
to control the power of sale of real 
estate vested in executors Is limited 
to cases in which by reason of fraud, 
accident, or mistake a stroniT appeal 
can be made for the exercise of its 
equitable Jurisdiction .—In re An¬ 
drews* Estate, g Pa.Plst 24. 

A contr o versy ooaoemlay a 
tamentary power of sale and its ex¬ 
ercise by the executors is cognizable 
In the probate court.—In re McCaf- 
ferty's Will, 264 N.Y.S. 88, 147 Mlsc. 
179. 

Setting aside sale see infra 8 294. 
83. N.T.—Martin v. Martin, 43 Barb. 

172, 28 How.Pr. 385. 

Tenn.—Hinton v. Cole, '8 Humphr. 
656. 

94. Md.—Sharpe v. Ogle, 113 A. 926, 
138 Md. 10—Sharpe v. Ogle, 113 
A. 340, 138 Md. 10. 

9A N.J.—Poley v. Devine, 123 A. 

248, 95 N.J.Eq. 473. 

NT.T.—Jandorf v. Smith. 217 N.Y.S. 

146, 217 App.Div. 150. 

Pa.—Crozer v. Green, 148 A. *506, 298 
Pa. 438. 

8.t!.—Allworden v. Demon, 191 S.E. 
216, 183 S.C. 421. 

881 Md.—Sharpe v. Ogle, 118 A. 926, 
138 Md. 10—Sharpe v. Ogle, 118 A. 
340, 138 Md. 10. 

Vho SMontor may sell after oet- 
tUug tlw penoaal estate, where the 
will provides that executor, who 
takes a life estate in certain real 
estate, can sell the same, Invest the 
proceeds, and receive the Income 
therefrom during his life, remainder, 
to his children or on his death with-: 


out issue then to another for life, 
and then to revert to testator's es¬ 
tate, so that the proceeds will not go 
into the general assets of the estate 
and can In no way affect an early 
settlement of the personal estate.— 
Sharpe v. Ogle, 113 A. 926, 138 Md. 
10—Sharpe v. Ogle, 113 A. 340, 138 
Md. 10. 

87. S.C.—^Douglass v. Dickson, 45 S. 
C.D. 417. 

98i Tenn.—Bruce v. Goodbar, *58 S. 

W. 282, 104 Tenn. 638. 

99. Ala.—^Woodliff v. Dunlap, 66 So. 

936, 187 Ala. 255. 

24 C.J. p 164 note 16. 

1. Tex.—Holman v. Houston Oil Co., 
Clv.App.. 174 S.W. -886. 

8 . Ala.—Owens v. Gachet, 9'3 So. 
509, 207 Ala. 668. 

8. S.C.—Rose V. Thornley, 12 S.B. 
11, 38 S.C. 818. 

4. Md.—Pacy v. Cosgrove, 77 A. 

1114, 113 Md. 315. 

24 C.J. p 156 note 48 [b]. 

A Tex.—McCown v. Terrell, 29 S. 
W. 484, 9 Tex.Clv.App. 66. 

8. 111.*—Starr v. Willoughby, 76 N. 
E. 1029, 218 Ill. 485, 2 LuH.A,N.a, 
623. 

7. Kan.—Simmons v. .O'Connell, 232 
P. 696, 117 Kan. 471. 

8 - N.Y.—Sweeney v. Warren, 28 N. 
E. 418, 127 N.Y. 426, 24 Am.8.R. 
468. 

24 C.J. p 164 note 20. 

9. Mass.—^Bates v. Bates, 134 Mass. 
110, 46 Am.R. 305. 

N.Y.—Benedict v. Webb, 93 N.Y. 460. 
24. C.J. p 164 note 20 [b]. 
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Beaefloiary predeceasing tsstator 

Where a mother gave all her prop¬ 
erty to her executors In trust to 
pay the Income to her son for life, 
and gave him the power of disposal 
of the remainder by will, and the 
son predeceased testatrix, the ex¬ 
ecutors were without power to sell 
decedent's real property since they 
never had any interest therein.—In 
re Toplitz's Will, 181 N.Y.S. 483. 191 
App.Div. 477, affirming In re Top¬ 
litz's Estate, 179 N.Y.S. 376, 109 
Mlsc. 401. 

la Mo.—Kaufmann v. Kaufmann. 
43 S.W.2a 879, 226 Mo.App. 172 . 
transferred, see. Sup., 40 S.W.2d 
555. 

N.J.—Cranstoun v. Westendorf, 108 
A. 776, 91 N.J.Eq. 34—Rogers v. 
Lipplncott, 105 A. 16, 90 N.J.Eq. 
70. 

N.Y.—Harding v. O'Malley, 236 N.Y. 
S. 172. 226 App.Div. 686—Safford 
v. Burke. 223 N.Y.S. 626, 180 Misc. 
12—Bettinger v. Montgomery, 210 
N.Y.S. 320. 124 Mlsc. 906. 

24 C.J. p 164 note 21. 

Partition in lieu of proooods 
Where testatrix, who was seised of 
an undivided one half of a tract of 
realty, devised the realty as part of 
her residuary estate to several per¬ 
sons, one of whom Was the owner 
of the other undivided one half, and 
she empowered her executor to sell 
any or all of her realty, and, in 
suit to which the executor was a 
I party, the tract was partitioned 
among all owners, and several years 
, thereafter the executor, acting un¬ 
der the power of aale, conveyed part 
of the tract, the partition wag In- 
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«d all beneficially interested concur.i^ It has been 
held that a power to sell with the consent of a des¬ 
ignated person terminates on the death of such per¬ 
son without having consented,although it is oth¬ 
erwise where it is apparent that the intention of the 
testator was merely to require the consent of such 
person if living, and to continue the power after his 
death,^’ or that the requirement of such consent 
was subordinate to the principal purpose and inten¬ 
tion of the will.^^ A discretionary power conferred 
on executors jointly has been held to terminate with 
the death of one of thcm.^5 A power of sale given 
to an executor virtute officii ceases on the termina¬ 
tion of his duties as executor, and cannot afterward 
be exercised by him, although he continues to act 
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tinder the will as trustee.^* The filing of a bill for 
partition by a tenant in common suspends the pow¬ 
er of sale and, if the partition is ordered, the pow¬ 
er to sell is terminated.^7 

§ 279. Who May Exercise Power 

WlMre the testator so directs, a sale of real proper¬ 
ty Is to be made by the executor, and the same is true 
where testator fails to specify who shall exercise the 
power of sale as to a sale which Is directed or authorized, 
provided the executor has the duty to see to the appli¬ 
cation of the proceeds, and the testator has nominated an 
executor. 

It is axiomatic that, where a testator authorizes 
or directs his executor to sell his real property, the 
executor is the proper person to make the sale,^^ 


coneietent with the continuance of 
the executor’s power of sale, and 
hence the power was thereby cut off, 
and the executor's deed did not con¬ 
vey marketable title.—Satchwell v. 
Warner. 14 A.2d 627, 127 N.J.Eq. 544. 
affirmed. 19 A.2d 830. 129 N.J.Eq. 
884. 

11. N.J.—Cranstoun v. Westendorf. 

108 A. 776, 91 N.J.Eq. 34. 

N.Y.—Bettinger v. Montgomery, 210 
N.T.S. 320. 124 Mlsc. 906. 

84 C.J. p 164 note 21 [a]. 

Wham aalthar of Ufa taaaata doaa 
aaythlag ahowlag alaotloa to extin¬ 
guish such power, remainderman’s 
conveyance of his Interest before 
termination of life estate does not 
destroy power of sale.—^Bettinger v. 
Montgomery, supra. 

Xdaatlty of iatamata 

A power of sale of land vested in 
an executor cannot be defeated by 
an election of the heirs at law to 
reconvert the personalty Into real¬ 
ty, except by the unanimous action 
of the beneficiaries, and then only 
when their Interests in the land as 
cestuis que trust and heirs at law 
are identical.—Cranstoun v. West¬ 
endorf, 108 A. 776, 91 N.J.Eq. 34. 
la. N.T.—Gulick V. Griswold, 54 N. 
E. 780, 160 N.T. 399, affirmed 43 
N.Y.a 448. 14 App.Dlv. 86. 

13. N.Y.—Phillips V. Davies. 92 N. 
Y. 199. 

14. Mo.—Wlsker v. Rische, 67 S.W. 
218, 167 Mo. 522. 632. 

24 C.J. p 165 note 24. 

1ft. Miss.—Bx parte White, 78 So. 

949, 118 Miss. 15. 

24 C.J. p 165 fiote 25. 

1ft. Gal.—Goad v. Montgomery, 51 P. 

681. 112 Cal. 552, 68 Am.S.R. 145. 
24 C.J. p 165 note 26. 

17. Ill.—Vlerleg v. Krehmke, 127 
N.B. 736, 298 Ill. 265. 

U Mass.—^New England Trust Go. 
V. Morse. 136 N.E. 885, 243 Mass. 
89. 

24 C.J. p.166 note 29, 


Ohaage of deslgaatioa 

(1) Where the testatrix, who gave 
the one originally named as execu¬ 
tor unlimited power to sell real es¬ 
tate, on the death of such person 
named new executors, conferring on 
them all the power and authority of 
the original executor, the substi¬ 
tuted executors had full power of 
sale.—^Magle v. Kirkpatrick, 112 A. 
725. 92 N.J.Eq. 386. 

(2) Such persons exercise the 
power in their representative, and 
not in their individual, capacity.— 
Magie V. Kirkpatrick, supra. 
Mnsband oxoeutoir la zlglit of wlfo 

Prior to statutes removing the dis¬ 
ability of coverture, where a mar¬ 
ried woman is executrix of the es¬ 
tate of a third person with power to 
sell real property, such power could 
not be exercised by her husband as 
executor in right of the wife as to 
property the title to which was in 
the wife as trustee.—^May v. Frazee, 
14 Ky. 391, 4 Lltt 391, 14 Am.D. 159. 

BubsUtutloaary ftosigaoo 

(1) Where by codicil another per¬ 
son is appointed executor In case the 
person first appointed predeceases 
testatrix, and such event occurft', the 
power of sale given by the will to 
the person named as executor is held 
by the substitutionary executor 
where the codicil expressly ratifies 
and reaffirms all provisions of the 
will not in conflict with the codicil. 
—In rc Mater’s Will, 206 N.Y.S. 166, 
123 Misc. 244. 

(2) A testamentary power of sale 
only to substitutionary executor and 
executrix, and not to the original 
nominee, who la given only a life 
estate, has the effect of preventing 
exercise of the power of sale by such 
original nominee.—Ranhofer v. A. C. 
& H. M. Hall Realty Co., 128 N.Y.S. 
230. 14*3 App.Dlv. 237. 

Matnm of power of sale 

(1) Whether the power of sale 
given executors by a will is person¬ 
al or one attaching to the office de¬ 
pends on construction of the will. 


Mich.—Bennett v. Chapin. 43 N.W. 

893, 77 Mksh. 526. 7 L.R.A. 377. 
Miss.—Clark v. Hornthal. 47 Miss. 

434. 

(2) Thus, under a will authoriz¬ 
ing executors to sell and dispose of 
real estate at such times and in such 
manner as they may deem expedi¬ 
ent, and for the best interests of all 
concerned, without license from any 
court, the proceeds to be equally di¬ 
vided between the testator’s chil¬ 
dren and the issue of any deceased 
child, the power Is attached to the 
office, and can be exercised by the 
executors, or the survivor of them, 
until the purposes for which It was 
given are effectuated or become im¬ 
possible of accomplishment.—New 
England Trust Co. v. Morse, 136 N. 
E. 835, 243 Mass. 39. 

(3) So, executor’s absolute, non¬ 
discretionary power under will to 
sell really is not personal, but of¬ 
ficial. and must be exercised during 
executorship.—Rawlings v. Raw¬ 
lings, 58 S.W.2d 735. 332 Mo. .‘i03. 
reversing 45 S.W.2d 539, 226 Mo. 
App. 688, transferred, see. Sup.. 39 
S.W.2d 387. 

(4) On the other hand, a clause 
in a will which reads “If the ex¬ 
ecutors shall at any time find it nec¬ 
essary, or shall deem it for the best 
interest of iny estate, I desire a 
sale to be made" is construed to im¬ 
ply a personal confidence and trust 
in the judgment and honesty of the 
parties named, and to impose a per¬ 
sonal power of sale.—Bennett v. 
Chapin, 43 N.W. 893, 77 Mich. 526, 
7 L..R.A. 377. 

(5> So a will devising real estate 
to a beneficiary for life, with gift 
over to her descendants, and em¬ 
powering the executor to sell the 
property and hold the avails in 
place of the real estate, and appoint¬ 
ing a son of testatrix executor, con¬ 
fers on the executor a power of sale, 
which is purely personal and doss 
not survive the executor.—Hart v. 
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although, except in some jurisdictions,such power 
does not continue after discharge from office.^<> 
Moreover, under statute, if the person appointed to 
sell refuses to perform the trust or dies before he 
has completed it, the sale should be made by the ex- 
ecutor.2i 

It frequently happens, however, that a testator di- 
* fects or authorizes a sale without expressly declar¬ 
ing by whom it shall be made, and in such case the 
rule is that the executor or executrix will take a 
power of sale by implication if the will imposes the 
duty to see to the application of the proceeds,22 
but not otherwise.** Moreover, in such case of 
failure of the testator to designate the person to 
execute the power of sale, a statutory power in the 
executor to make the sale is deemed official and not 
personal.*^ However, where a will directing a sale 
of realty nominates no executor, the general rule is 
that there is no implied power of sale in anyone, 
and the only way a sale can legally be made is by 
an application to the court but, as stated infra § 


1034, in some jurisdictions it is held that the power 
may be exercised by an administrator with the will 
annexed, and the mere fact that a testamentary pow¬ 
er might, on the death of the executor, be exercised 
by an administrator with the will annexed, does not 
deprive the court of jurisdiction to appoint a person 
to execute the power where no such administrator 
has been appointed.*® 

§ 280. — Delegation of Power 

While ee a general rule a discretionary power of sale 
given by a will cannot be delegated, the ministerial act 
of negotiating and consummating the sale may be dele¬ 
gated to an agent. The personal representative may rat¬ 
ify a sale made by an agent. 

A discretionary power to sell land given by the 
will cannot be delegated,*^ but, although there is 
contrary authority,** an agent or attorney in fact, 
subject to the representative's supervision or ap¬ 
proval, may be authorized to negotiate and make 
sales,** and a sale made by such agent or attorney 


Shurtleff. 137 N.Y.S. 249. 76 Misc. 
615 . 

(6) However. It has been held that 
a personal trust, created by will 
conferring discretionary power of 
sale, survives Anal administration 
of estate and continues until trust 
purposes are accomplished or donee 
has had reasonable time to execute i 
trust.—Rawlings v. Rawlings, supra. 
Exercise of power by administrator 
with will annexed see Infra 9 1034. 
Exercise of power by Independent ex¬ 
ecutor see infra 5 1057. I 

Exercise of power by one of two or I 
more coexecutors see Infra I 1043. 
Power of executor to sell as trustee 
see the C.J.S. title Trusts 9 29'3. 
also 6*5 C.J. p 753 notes 12-16. 

Who may make sale under order of 
court see Infra 8 688. 

19. Ill.—Starr v. Willoughby, 76 N. 
E. 1029, 218 Ill. 485, 2 L..R.A.,N.S., 
623. 

gOL Iowa.—Boland v. Tiernay, 91 N. 

W. 836, 118 Iowa 59. 

Kan.—Simmons v. O'Connell, 232 P. 
59*5, 696, 117 Kan. 471, quoting Cor- 
PIU JtUElS. 

Effect of discharge as executor or 
executrix on right of devisee to 
sell real property under testamen¬ 
tary power see the C.J.S. title 
Wills 9 1070, also 69 O.J. p 847 
note 38. 

SSffect of final discharge generally 
see supra 9 79. 

gi. Mo.—Wisker v. Rlsche, 67 S. 
W. 218, 167 Mo. 522, followed in 
Wlsker V. Spring Ave. R. Co., tT 
S.W. 1101, 167 Mo. 534. 

gg. Hawaii.—In re Beckley's Estate, 
II HawaU 168. 


K.J.—Stumm v. Hackensack Trust 
Co., 150 A. 674, 106 N.J.Eq. 308. 
N.Y.—Dominick v. Michael, 6 N.Y. 
Super. 37‘4. 

24 C.J. p 166 note 32—69 C.J. p 846 
note 3*3. 

23. N.C.—Broadhurst v, Mewborn, 
88 S.E. 628, 171 K.a 400. 

24 C.J. p 166 note 33. 
aieotiOB by eestui q«s trust to sell 
Where testatrix devised to her son 
in trust a certain farm, to be held 
for seven years for the use of her 
children, providing, however, that 
the farm might be sold at any time 
within such period If a majority of 
the children should elect, the execu¬ 
tor had no implied power of sale 
over such real estate at the request 
of a majority of the children, but 
they alone could exercise control over 
the transfer of the title.—Porterfield 
V. Porterfield, 37 A. 368, 85 Md. 663. 

g«. Mo.—Wlsker t. Rlsche, 67 S.W. 
218, 167 Mo. 522, followed in Wis- 
ker V. Spring Ave. R. Co., 67 S.W. 
1101, 167 Mo. 834—iKmg v. Long, 
App., 38 S.W.2d 288. 

gSb Md.—Baumelster v. Silver, 66 
A. 825, 98 Md. 418. 

24 C.J. p 166 note 36. 

99. N.Y.—Falle v. Crawford, 62 N. 

Y.S. 863, 30 App.Dlv. 636. 

97. U.S.—Pearson v. Jamison, C.C. 
Ky., 19 F.CaB.No.10,879, 1 McLean 
197. 

24 C.J. p 166 note 41. 
za Ososgia 

(1) Prior to sUtute, an executor 
could not delegate the power to sell 
real property to another.—Atkinson 
V. The Central Georgia Agricultural 
and Manufacturing Co., 68 Ga. 227 
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— ^Neal V. Patten, 47 Ga. 73—Cheever 
V. Hora, 22 Ga. 600. 

(2) On the other hand, an admin¬ 
istrator, having no discretion as to 
the sale, could delegate power of 
sale of real property.—Cheever v. 
Hora, supra. 

(3) By statute, either an executor 
or administrator may sell real prop¬ 
erty by attorneys in fact.—Webster 
V. Black, 83 S.E. 941. 142 Ga. 806— 
Scales V. Chambers, 39 S.E 396, 113 
Ga. 920. 

Maxim appUoablo 

The maxim "delegatus non potest 
delegare" applies.—Newton v. Bron¬ 
son, 13 N.Y. 687, 67 Am.D. ‘89. 
Delegation of discretionary power of 
sale by independent executor see 
Infra 9 1057. 

98. Ky.—May v. Frazee, 4 Lltt. 391, 
14 Am.D. 159—Colsten’s Heirs v. 
Chaudet, 4 Bush 666. 

89. N.Y.—Gates v. Dudgeon, 66 N. 
E. 116, 173 N.Y. 426, 93 Am.S.R. 
608, reversing 76 N.Y.S. 661, 72 
App.Div. 562. 

24 C.J. p 167 note 42. 

ZsL Osozgla, even prior to statute, 
it was held that an executor could 
delegate the ministerial act of con¬ 
summating the sale of real property, 
retaining supervision in himself.— 
Atkinson v. The Central Georgia Ag¬ 
ricultural A Mfg. Co., 68 Ga. 227. 

In Tsbbsbsss, under Act 1838 c 
57, it was held that, where a will di¬ 
rects the sale of real estate to pay 
debts, the personal representative 
may delegate the power to sell to 
attorneys in fact.—Murdock v. Leath, 
10 Heisk. 166. 

Agent’s authority to sell real prop- 
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may be ratified by the personal representative.^** 

§ 281. What Property May Be Sold 

The provleione of the will ae reaeonably corietrued de* 
termlne the property to be eold. 

With reference to what property may be sold by 
the executor the provisions of the will must gov¬ 
ern,as reasonably construed.32 A power to self 
and dispose of any of the testator's "securities” does 
not authorize the executor to sell any land.33 

A general power of sale given the legal reprcsen- 


ADMINI8TRAT0R8 § 281 

tatives will include realty acquired subsequent to the 
making of the will, where such is the clear and man¬ 
ifest intention of the testator.^^ Whether a sale of 
a homestead is authorized by such a general power 
depends on the testator's intcntion.36 Under a pow¬ 
er to sell lands executors cannot convey their testa¬ 
tor's rights in land of which he died disseized, even 
to the disseizor.^® A general power of sale has been 
held to authorize a sale of lands expressly devised, 
where such sale accorded with the testator's ap¬ 
parent intention,®7 but, under the decisions of the 


erty srenerally see Agency 8 114 
b (2). 

aOi N'.Y.—Newton v. Bronson, 13 N. 

Y. 687, 67 Am.D. 89. 

24 C.J. p 167 note 43. 

MMiMn laappliosrbls 

The reason of the maxim “dele¬ 
gatus non potest delegare'* is in¬ 
applicable where the executor rati¬ 
fies the act of an agent in selling 
real property.—Newton v. Bronson, 
18 N.Y. 587, 67 Am.D. 89. 

31. Ala.—Harrison v. Harrison, 105 
So. 179, 213 Ala. 418. 

24 C.J. p 167 note 45. 

33. N.Y.—In re Squires' Will, 216 
N.Y.S. 760, 127 Misc. 361. 

“An examination of the original 
will shows the scrivener, whoever 
he was, to have prepared it in a 
careless and clumsy manner. The 
attempt to construe the will by re¬ 
course to correct rules of English or 
grammatical construction and punc¬ 
tuation would be futile, where an 
examination of the original will it¬ 
self clearly shows the scrivener who 
prepared the will to have had no 
knowledge of either.''—In re Squires' 
Will, supra. 

Will oongtraed 

Provision In will that after death 
of testator's widow his children shall 
share equally in the money received 
from sale of real estate and per¬ 
sonal property does not authorize 
sale of real estate not otherwise dis¬ 
posed of by the will.—Andrews v. 
Applegate, 79 N.E. 176, 223 Ill. '536. 
12 L.R.A..N.S., 661, 7 Ann.Cas. 126. 

33. N.J.—^Pratt V. Worrell, 67 A. 
450, 66 N.J.Eq. 194. 

34. Mo.^Liggat v. Hart, 23 Mo. 127. 

35. N.J.—Huyler v. Kingsland, 11 
N.J.Eq. 406. 

Tex.—Hudson v. Hutchinson, Civ. 

App., 41 S.W.2d 1013. error refused. 
ZBteatloa &ot maalfeit 
Tex.—Hudson v. Hutchinson, supra. 
Marriage of widow 

Where a widow is devised the use 
of a homestead during widowhood 
and, should she remarry, a portion 
of the proceeds of the estate both 
real and personal, and the personal 
representatives are empowered to 


sell all the estate, including the sale 
of the homestead after the widow's 
death, the general power of sale in¬ 
cludes the right to sell the home¬ 
stead after the widow remarries.— 
Huyler v. Kingsland, 11 N.J.Eq. 406. 

Power ‘*to sail lots of laiid, not 
oluding homestead,^ under the doc¬ 
trine that an express exclusion is an 
Implied inclusion of that not ex¬ 
cluded, includes power to sell all re¬ 
alty other than the homestead, 
whether town or building lots, even 
though in other clauses the word 
“lot" is used in such restricted sense. 
Barnes v. First Baptist Church, 136 
A. 266, 82 N.H. 508. 

Power to sell to pag debts 

(1) A provision that debts should 
be paid out of the personal prop¬ 
erty but if that should be insufficient 
the executors may sell so much of 
the realty as may be necessary for 
that purpose authorizes the sale of 
a homestead in such contingency.— 
Willier v. Cummings, 136 N.W. 559, 
91 Neb. 571, Ann.Caa.l918D 287. 

(2) The reason is that, since un¬ 
der the modern law of administra¬ 
tion of estates realty is subject to 
the pa,vment of debts, the testamen¬ 
tary provision for sale would be 
meaningless except as applicable to 
real property, such as a homestead, 
not usually subject to payment of 
testator's debts.—^Willier v. Cum¬ 
mings, supra. 

Real property subject to payment of 
testator's debts see Infra 5 479. 
Bsverslonary latartst 

Where a testator, after devising a 
life estate in his home to his wife, 
directed that all his other real estate 
be sold, and he did not own any oth¬ 
er real estate besides the home place, 
the clause “all my other real estate" 
referred to the reversionary interest 
in the home place, and the testator 
intended that such interest should 
be sold by his executors.—Wallace v. 
Phipps. 1 TenB.Ch.A. 326. 

Property or interest subject to sale 
under order of court see infra 99 
648-562. 

33. Mass.—Poor v. Robinson, 10 
Mass. 131. 

maalty subjaet to oaMOMBt 

The bed of a lane on tract of land 
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owned by testatrix passed under her 
will, notwithstanding that she had, 
either in express terms or by im¬ 
plication, granted rights of way over 
the lane, and bed of lane was there¬ 
fore subject to executor’s general 
power of sale of real estate.—Hack- 
endorn v. Mahan. Del.Ch., 8 A.2d 794. 

37. Pla.—Butts V. Jammes, 66 So. 
1004. 68 Pla. 231. 

Ga.—Walters v. Walters, 137 S.E. 
'386. 163 Ga. 884. 

Ky.—Stofer v. Stiltz, 200 S.W. 631, 
179 Ky. 399. 

Me.—Bradt v. Hodgdon, 48 A. 179, 
94 Me. 559. 

N.J.—Randolph v. Rafferty, 113 A. 
233, 92 N.J.Eq. 428—Bacot v. Wet- 
more, 17 N.J.Eq. 250. 

N.Y.—Conover v. Hoffman, 14 N.Y. 
Super. 214, 1 Bosw. 214. affirmed 
1 Abb.Dec. 429, 15 Abb.Pr. 100. 
Pa.—In re Bucher’s Estate, 143 A. 
181, 293 Pa. *611. 

ZaeoBsistsBoy with davlaa 

Power of sale in executors is not 
necessarily inconsistent with a spe¬ 
cific devise. 

Iowa.—Ruggle/i v. Powers, 207 N. 

W. 116, 201 Iowa 284. 

Ky.—Stofer v. Stiltz, 200 S.W. 631, 
179 Ky. 399. 

N.Y.—Cussack v. Tweedy, 26 N.E. 
1033, 126 N.Y. 81, affirming 11 N. 
y.S. 16, 56 Hun 617—Kinnier v. 
Rogers, 42 N.Y. 531, affirming 55 
Barb. 85—Crittendon v. Fairchild, 
41 N.Y. 289—In re Ring, 163 N.Y. 

I S. 813, 98 Mi.se. 119—In re Bielby’s 
Estate, 155 N.Y.S. 133. 91 Misc. 353, 
15 Mills 164. 

Sesidnary astats 

(1) Under a will making specific 
bequests and devises and then dis¬ 
posing of the residue, a general pow¬ 
er to sell all real estate not disposed 
of by the will is construed to author¬ 
ize the sale of land devised by the 
residuary clau.se. 

Iowa.—In re Wicks’ Estate, 222 N. 

W. 843, 207 Iowa 264. 

Kan.—Segrlst v. Gideon, 41 P.2d 729, 
141 Kan. 439. 

N.J.—Provost’s Ex'r v. Provost, 27 
N.J.Eq. 296—Ruderow’s Ex'r v. 
Nield, 27 N.J.Eq. 89, affirmed 28 
N.J.Eq. 274. 
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courts on the subject, not otherwise.®® A clause 
authorizing the executors to sell or rent any prop¬ 
erty which testator possessed at his death applies 
only to property not specifically devised.*® A gen¬ 
eral power of sale will authorize the personal rep¬ 
resentatives to sell an unused burial lot, unless the 
lot was expressly purchased to afford a suitable rest¬ 
ing place for the testator.^* Where a will clearly 
indicates an intention that specific property be held 
in trust until the happening of a certain contingency, 
such property is not included in a general power of 
sale to the executor.^i A power to sell “any” real 


88 ' C. J.«. 

property has been held to mean “all,”^* and author¬ 
ity to sell “all and any part” of testator’s realty has 
been construed to mean “all or any part” of the real 
estate of which testator died seized, and not to re¬ 
quire that if any was sold, all should be sold.^* 

The will may invest the personal representative 
with discretionary power to determine the property 
to be sold.** Thus, where an executor is empow¬ 
ered by the will to sell any portion of the real estate, 
he is vested with a discretion to determine what 
property shall be sold.** A power to sell and con- 


N.Y.—Skinner v. Quin. 43 N.Y. 99, 

reversing 49 Barb. 128, 33 How.Pr. 

S29. 

(2) Residuary devisees hold realty 
falling Into the residuary class sub¬ 
ject to a general testamentary pow¬ 
er of sale. 

Ill.—Heyne v. Schetfauer, 151 N.E. 

893, 321 Ill. 266. 

N.Y.—In re Ring, 163 N.Y.S. 813, 98 

Mlsc. 119. 

(3) Real estate devised to testa¬ 
tor's children after death of testa¬ 
tor's wife under will providing that 
if not accepted by children within 
six months from wife's death such 
property should revert to residue 
of estate, which was devised In trust, 
could be sold by executors with 
written approval of wife in view of 
clauses in will appointing her as 
coexecutrix with power to appoint 
and remove other executors and au¬ 
thorising executors to sell all of tes¬ 
tator's property with wife's written 
consent and on such terms as she 
might fix.—Dyer v. Blair. 6 A. 2d 673, 
62 R.I. 498. 

(4) A general power of sale, con¬ 
ferred on executors by will contain¬ 
ing provision for gifts in residue 
which, although not gifts made ex¬ 
pressly out of proceeds of sale of 
land, were gifts immediately to fol¬ 
low division of inclusive residue by 
executors, authorised executors to 
sell all real estate, notwithstanding 
small portion was to satisfy lega¬ 
cies that lapsed and others unfore¬ 
seen by testator fell into residue, by 
reason of simultaneous death of 
himself and wife.—In re Strong's 
Will, 12 N.Y.S.2d 544. 171 Misc. 445. 

(5) Mere fact that part of the 
residual estate passes as in Intestacy 
rather than by devise does not pre¬ 
vent Its sale by executor under a 
general power of sale.—In re Strong's 
Will, supra. ' 

as. N.J,*-Wright v. Keasbey, 100 A. 

172, 67 N.J.BQ. 51. 

N.Y.—In re De Forest's Estate, 263 

N.Y.S. 185, 147 Misc. 82. 

Tex.—In re Chaney's Estate, 86 8. 

W.2d 709, 120 Tex. 185. 


Oeasnd power of sale for purposes 
of reinvestment 

(1) General power of sale for pur¬ 
poses of reinvestment does not apply 
to real property specifically devised, 
where obviously intended, in con¬ 
nection with a testamentary pro¬ 
vision, for keeping the estate at large 
intact pending the majority of a 
beneficiary.—Harrison v. Harrison, 
105 So. 179, 213 Ala. 418. 

(2) Will, directing payment to tes¬ 
tator's wife and daughter of month¬ 
ly income from properties in which 
he gave them life estates, authorize 
ing executors to sell realty not spe¬ 
cifically devised and reinvest pro¬ 
ceeds in other realty, directing that 
realty not specifically devised remain 
unsold and be kept together until 
both life tenants' deaths, and direct¬ 
ing executors to sell entire estate 
and make distribution on termina¬ 
tion of life estates, requires that all 
of estate not specifically devised be 
kept in executors' hands until fall¬ 
ing in of life estates.—^Amos v. Tool- 
en, 168 So. 687, 232 Ala 587. 

Bale of fixtures 

A will, devising realty and a store 
thereon, but also providing for a 
bequest and devise of "all the rest, 
residue and remainder of my proper¬ 
ty of every kind except the store 
fixtures, which may be sold at pub¬ 
lic or private sale," etc., must be 
construed to mean power of sale 
to sell the residue, exclusive of store 
fixtures, which fall under the devise 
of the realty and store.—^In re 
Squires' Will, 216 N.Y.S. 750, 127 
Misc. 361. 

39. Pa—Wilkinson v. Chambers, 87 
A. 569. 181 Pa 437. 

la N.Y.—Daniell v. Hopkins, 177 
N.E. 890. 257 N.Y. 112, 76 A.L.R. 
1367, reversing 245 N.Y.S. 818, 231 
App.Dlv. 745. 

Bale or encumbrance of cemetery 
lots generally see Cemeteries 8 
27. 

41. Ky.—Oehlschlaeger v. Oehlsch- 
laeger's Ex'r, 108 S.W.2d 528, 269 
Ky. *596. 

48. Ky.—Thomas v. Thomas, 110 8. 

W. 853, 855. 88 Ky.L. 700. 

24 C.J. p 168 note 48. 
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«3. N.T.—Fortser v. WlnAeW, 2S N. 

Y.S. 169, 3 Misc. 435, reversed on 

other grounds 37 N.E. Ill, 142 N. 

Y. 327. 

44. Cal.—^Etcheborne v. Auzerals. 45 

Cal. 121. 

Discretion not abused 

A widow cannot complain that un¬ 
der a discretionary power of sale 
more land was sold than would 
have been necessary to pay debts, 
where if her claims had been al¬ 
lowed in full the proceeds would not 
have been more than was necessary 
for this purpose.—Harding v. Hard¬ 
ing. 152 S.W. 259, 1'51 Ky. 398. 

Bomestead 

(1) Under a provision that the 
homestead shall not be sold until 
necessary, and that it shall be used 
by wife and children, the executors 
have authority to sell it if it be¬ 
comes necessary.—^Etcheborne v. Au- 
zerais, 45 Cal. 121. 

(2) A will which provided that tes¬ 
tator's wife should have her portion 
of the homestead, and further pro¬ 
vided that the sons should have the 
use of the rest, and, whenever the 
interest of the estate required, that 
a portion should be platted, and 
so many of the lots sold as were 
necessary to create a fund sufficient 
to pay from the income the taxes 
and expenses of platting, did not 
authorize a sale of any portion of 
the homestead where it had not been 
platted.—Petit v. Flint & P. M. R. 
Co., 72 N.W. 238, 114 Mich. 362. 
Power not dlsecetiOBarF 

Under will directing executor to 
sell realty, of which testatrix might 
die possessed, as soon after her death 
as in his "discretion" was to the 
beat interest of the estate, the word 
"discretion" had reference to the 
time, circumstances, and conditions 
for making sale, and not to whether 
executor could exercise discretion of 
executing power of sale.—^Hoffman v. 
Hoffman, 22 N.E.2d 652, 61 Ohio 
App. 871. 

40b CaL—Sharp v. Loupe, 52 P. 184, 

686, 120 Cal. 89. 

24 C.J. p 168 note 63. 
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vey .all the testator’s real estate at their discretion is 
efficient to support a sale by the executors, not only 
of all the territorial extent of the lands whereof the 
testator died seized, but also of all his title and in¬ 
terest therein.^® Where testator authorized his ex¬ 
ecutors in their discretion to sell all of his real es¬ 
tate not specifically devised, except that devised to 
his wife, no part of which was to be sold without 
her consent, and also gave to his wife the income 
of certain buildings for life, or for as long as she 
should remain unmarried, the power of sale was 
only a power to sell the remainders in the lands de¬ 
vised for life.^^ Where a will provides that the 
residue of the estate be divided into eight equal 
parts and distributed to three beneficiaries, with dis¬ 
cretionary power to the executors to sell realty for 
the purposes of residuary clause, mineral rights can 
be sold.^® 

If the power given is to sell only certain specified 
realty, or only a certain part of the realty, the ex¬ 
ecutor cannot sell any of the other realty without 


an order of court,®® unless a power of sale with re¬ 
spect thereto can be fairly implied.®® 

§ 282. Notice to Heirs 

Th« executor may have the duty of notifying heire 
of hie intention to aell realty. 

Where a part of a devise to executors in trust 
with power to sell was void and such part passed to 
the heir of the testator, the executor, intending to 
exercise the power, should notify the heir of his in¬ 
tention so to do.®l 

§ 283. Time for Selling 

Teatamentary directiona as to the time at which 
realty la to be aold ahould be followed, and if no time la 
apecifled by the teatator the aale ahould be made within 
a reaaonable time. 

Where the will contains directions as to the time 
at which the property shall be sold, such directions 
should be followed but generally a sale after 
such time is not improper,®® although under some 


40U N.J.—Hatt v. Rich. 46 A. S69. 

59 N.J.Eq. 492. 

24 C.J. p 168 note 55. 

47. N.J.—Lembeck v. Lembeck. 68 
A. 337. 73 N.J.Eq. 427. affirmed 71 
A. 240, 74 N.J.Eq. 848. 

48. N.Y.—Grlxaby v. Hubbard, 216 
N.Y.S. 716, 217 App.Div. '337. 

4S. Ky.—Alexander v. Hendricks. 
• 258 S.W. 81. 84. 201 Ky. 677, quot¬ 
ing Oorpiui Jade. 

24 C.J. p 167 note 46. 

60. Ky.—Alexander v. Hendricks, 
supra. 

N.Y.—In re Dudek’s Estate, 239 N.Y. 

S. 250, 136 Mlsc. 43. 

R.I.—Dunham v. Randall, 151 A. 193, 
51 R.I. 55. 

24 C.J. p 168 note 47. 

■ffoet of flilstako 

Where It appears from the entire 
will that testator intended to con¬ 
fer power to sell all his real prop¬ 
erty, but the clause of the will cre¬ 
ating the power to sell limited such 
power to speclftc real property, other 
real property owned by testator may 
be sold by the executor, the limita¬ 
tion to the property specified being 
due to testator's mistaken belief he 
did not own such other property.—In 
re Dudek's EsUte, 239 N.Y.S. 250, 
186 Misc. 43. 

81. N.Y.—Bender v. Paulus, 90 N.E. 
994, 197 N.Y. 369, affirming 105 N. 
Y.S. 240. 

88 . Ill.—Lockner v. VanBebber. 8 N. 

E.2d 460, 364 111. 636. 

Ky.—Buckner v. Buckner, 215 S.W. 
420, 185 Ky. 640. 

Md.—Legge v. Canty, 4 A.2d 466, 468, 
176 Md. 288, citing Ooipus Jnda. 
N.M.—Sylvanus v. Pruett, 4 P.2d 142. 


145. 36 N.M. 112, citing Corpus Ju¬ 
ris. 

Ohio —Aldenderfer v. Spangler, 153 
N.E. 517. 22 Ohio App. 123, citing 
Corpus Juris. 

24 0 J. p 168 note 60. 

Bale during lifotims of aannitant 
Where annuities bequeathed to tes¬ 
tator's wife were not charged against 
testator’s property, but will provid¬ 
ed for reimbursement of executor for 
amounts so advanced by sale of wife’s 
life estate at her death, executor was 
not entitled to sell such property dur¬ 
ing wife’s lifetime for payment of 
annuities.—Ingram v. Ingram, 18J S. 
E. 132. 208 N.C. 648. 

53. N.Y.—In re Scott's Will. 204 N. 
Y.S. 478. 

Pa.—Whalen's Estate, 1 Pa.Dist. & 
Co. 612. 

R. I.—Bailey v. Brown, 9 R.I. 79. 

S. C.—Stork V. Merchant, 118 S.E. 
530, 125 S.C. 377, 31 A.L..R. 1392. 

24 C.J. p 169 note 61. 

Birsot of tims limltatiOB iu will 

(1) A provision in a will limiting 
the time within which the sale of 
real property should be made has 
been construed to be merely direc¬ 
tory. 

Mass.—Bay ley v. Sloper’s Ex’rs, 160 
N.E. 275, 263 Mass. 534. 

N.J.—Mol ton V. Sutphin, '57 A. 974, 
66 N.J.Eq. 20. 

N.Y.—Wild v. Bergen, 18 Hun 127. 
Pa.—Rieker*8 Ex’rs v. Kaets, 69 Pa. 
Super. 182, 36 Lanc.Li.Rev. 177— 
In re Snyder's Estate, 27 North. 
Co. 317. 

Tex.—Allred v. Beggs, 84 S.W.2d 
223, 125 Tex. 584, affirming Beggs 
V. Allred, Civ.App.. 78 S.W.3d 599. 

(2) So such provisions have been 

1305 


held to confer a discretionary power 
of sale within the periods specified, 
and a mandatory power thereafter. 
—In re Messmore’s Estate, 138 A. 
81, 290 Pa. 107—Fredericks v. Kerr, 
68 A. 835, 129 Pa. 365—In re Sny¬ 
der’s Estate. 27 North.Co. 317—Wells 
V. Sloyer, 3 Pa.L.J. 203. 

(3) Thus where decedent died Jan¬ 
uary 9, 1908, and the will provided 
"my executor hereinafter named 
shall sell all my real estate as soon 
after my decease, as to him shall 
seem meet, not however to exceed 
three years thereafter . 

the power of sale could be exercised 
in 1940.—In re Snyder’s Estate, 27 
North.Co. 317. 

(4) Similarly, a testamentary pro¬ 
vision for the sale of real estate 
within a speclAed time has been held 
to Impose a duty on the executor 
to sell within such time, but not to 
prevent a sale thereafter.—Trudeau 
V. Collins, R.I.. 16 A.2d 346. 

Testamentary clans# limiting time 
of administration does not limit the 
lime within which a discretionary 
power of sale of the personal rep¬ 
resentative may be exercised. 

Mo.—Ganahl v. Ganahl, 19 S.W.2d 
898, 323 Mo. 630. 

N.Y.—Union Trust Co. of New York 
V. Cole. 190 N.Y.S. 855. 198 App. 
Div. 634. 

Ckimpellinj execution of power 

If an executor falls to act pur¬ 
suant to a direction that he shall sell 
real estate within a certain time, he 
may be compelled by a court of eq¬ 
uity to sell, even after the lapse of 
such time. 

N.J.—Marsh v. Love, 6 A. 388, 42 
N.J.Eq. 112. 

N.Y.—Wild V. Bergen, 16 Hun 127. 
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decisions such a sale has been held to be improper®^ 
unless authorized by the court.®® The time for the 
conversion of property may be extended by the 
agreement of all persons interested.®® 

If no time for the sale is hxed by the will, it is 


discretionary with' the executor when he will spll,®^ 
and while this rule is subject to the limitation that 
it is his duty to sell within a reasonable time,®® a 
long lapse of time since the probate of a will does 
not constitute any objection to the exercise of a 


aa. Ill.—Pope V. Kitchen, 188 N.E. 

461, 854 Ill. 248. 

24 CJ. p 169 note 62. 

HUlrat ooaOitioa 

Executor's failure to sell testa¬ 
tor’s land within time stipulated in 
will, in vain hope that market would 
improve, is not warranted, where 
testator stressed element of time in 
settlement of his estate.—Pope v. 
Kitchen, supra. 

sa, N.M.—Sylvanus v. Pruett, 9 P. 
2d 142, 86 N.M. 112. 

Bguity maj oidsr sals dsfsrrsd 

until it can be done without undue 
loss to the estate, particularly where 
testator provides for postponement 
if necessary.—Trust Co. of New Jer¬ 
sey V. Glunz, 191 A. 796, 121 N.J. 
Eq. 593. modifying 181 A. 27. 119 N. 
J.Eq. 73. 

Bisorstlon not abused 

Court did not abuse discretion in 
refusing to grant continuance of sale 
by executor of real estate to per¬ 
mit heirs to advance money or secure 
additional bidders.—In re George's 
Estate, 12 P.2d 86, 123 Cal.App. 733. 
Time for sale under order of court 
see infra S 594. 

B6L Pa.—Harrah’s Estate, 7 Pa.Dlst. 

170, 20 Pa.Co. 606. 

24 C.J. p 171 note 72. 

87 . Ky.—Simpson v. Simpson’s Bx’x, 
225 S.W. 495, 189 Ky. 536. 

Neb.—Bryant v. Fingerlos, 295 N.W. 

896. 138 Neb. 867, 132 A.L.B. 1467. 
N.Y.—In re Arns’ Estate, 259 N.Y. 
S. 69, 144 Misc. 584—In re Walsh’s 
Will, 207 N.Y.S. 763, 124 Misc. 349. 
24 C.J. p 169 note 63. 

Ms at inopportuae time without 
necessity is improper.—Calbeck v. 
Herrington, 152 S.E. *53, 169 Ga. '869. 

58 . HI.—Sartain v. Davis, 164 N.E. 
101, 323 Ill. 269—Teater v. Salan- 
der, 136 N.E. 873. 305 Ill. 17— 
Vierleg v. Krehmke, 127 N.E. 735, 
298 111. 265. 

4(o.—Hood V. Shively, App., 31 S. 
W.2d 283—In re Branch, 100 S. 
W. ^16, 123 Mo.App. 573. 

Neb.—^Bryant v. Fingerlos, 295 N.W. 

896, 138 Neb. ^67. 132 A.L.R. 1467. 
N.Y.-*^Iayton v. Kingston, 195 N. 
Y.a 909, 202 App.Dlv. 165, revers¬ 
ing 189 N.Y.S. 245, 115 Misc. 631 
—In re Taft’s Will. 259 N.Y.S. 887, 
144 Misc. 896, modifying 256 N. 
Y.S. 782, 143 Misc. 387, and af¬ 
firmed 260 N.Y.S. 294, 145 Misc. 
•436—In re Surpless’ Estate, 265 
JI.Y.S* 780^ 148 Misc. <48—In re 


Fairchild’s Will, 24’5 N.Y.S. 617, 
138 Misc. 363. 

Tex.—Jones v. Hext, Oiv.App., 67 
S.W.2d 441, error refused. 

Wls.—In re Britt’s Will, 182 N.W. | 
738, 174 Wis. 145. 

24 O.J. p 169 note 64. 

What ooastitntes reasonable time 

A reasonable time within the 
meaning of the text rule depends on 
the circumstances of the particular 
case showing what is to the best 
interest of the estate. 

Ill.—Teater v. Saiander, 136 N.E. 
873. 305 Ill. 17—Vierleg v. Krehm¬ 
ke. 127 N.E. 735, 293 111. 265. 

Neb.—Bryant v. Fingerlos, 295 N. 
W. 896, 138 Neb. 867, 132 A.L..R. 
1467. 

N.Y.—^Clayton v. Kingston, 195 N.Y. 
S. 909, 202 App.Div. 166, reversing 
189 N.Y.S. 245, 115 Misc. 631. 

24 C.J. p 169 note 64 [a]. 

Awaiting improved conditions 

(1) Where will directed executor 
to convert realty into personalty as 
soon after testator’s death as prac¬ 
ticable, executor was authorised to 
delay sale at least a reasonable time 
until conditions improved, if parties 
Interested did not force early sale. 
—Parker v. Milam, 61 S.W.2d 674. 
166 Tenn. 266. 

(2) However, the mere fact that 
the market is unfavorable does not 
excuse an indefinite postponement of 
the sale.—Bryant v. Fingerlos, 295 
N.W. 896. 138 Neb. 867, 132 A.L.R. 
1467. 

(3) Right of executor to exercise 
power of sale given by will Is for¬ 
feited, he having delayed for over 
two years, and his only excuse be¬ 
ing thdt the market was not favor¬ 
able, and that a tenant in common 
would not consent to a sale for any 
amount he could obtain.—Vierleg v. 
Krehmke, 127 N.E. 735, 293 111. 266. 

Ssouriag tmo valuo 

Executor's power, under will, to 
dispose of testator’s realty, should 
be exercised as speedily as true val¬ 
ue of realty could be realized.—In re 
Rosenberg's Estate, 261 N.Y.S. 640, 
145 Misc. '581. 

Oompslling sxsvolss of power 

Where an executor has testamen¬ 
tary power to sell real estate, an ac¬ 
tion may be brought to compel him 
to do so.—Jones v. Hext, Tex.Civ. 
App., 67 S,W.2d 441, 445. citing Oor- 
pas Jttxis. 

Vartioalar dMags ooosidsred 

(1) Where power of sale resulted 
in equitable conversion of testator’s 
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realty into perso'nalty at time of 
his death, reasonable time for ex¬ 
ecutrices to sell realty was one year 
after date of letters testamentary.— 
In re Schuster’s Will, 269 N.Y.S. 546, 
150 Misc. 444. 

(2) Thus where will empowered 
executor to sell, lease, or mortgage 
the real estate and in his discretion 
to hold it until such time as a fair 
value could be obtained for it, nine 
months was not a “reasonable time” 
to enable the executor to exercise 
the power given him in the will, in 
absence of special facts and circum¬ 
stances, so as to permit maintenance 
of action at the end of nine months 
for partition and sale of the prop¬ 
erty.—Kesterke V. Van Wle. 20 N.Y. 
S.2d 497. 259 App.Div. 981. 

(3) Where testatrix expressly di¬ 
rected that executrix should sell 
property, pay off bequests, and keep 
remainder for herself, power of ex¬ 
ecutrix to sell had expired where 
she refused and neglected to exer¬ 
cise the power for a period of nearly 
fifteen years.—Bryant v. Fingerlos, 
295 N.W. 896, 138 Neb. 867, 132 A. 
L.R. 1467. 

(4) Where a will giving the ex¬ 
ecutrix the use of property until her 
death or marriage, and providing that 
if she preferred the premises might 
be sold and the proceeds divided be¬ 
tween her and two others, and that 
after her death or marriage the 
premises should be sold and the pro¬ 
ceeds divided between such other 
legatees, also authorized the execu¬ 
trix “to sell my real estate as here¬ 
inbefore provided,” it gave her no 
authority to sell tho property after 
occupying It for twenty years before 
electing to take one third of the 
proceeds.—In re Britt’s Will, 182 N. 
W. 738, 174 Wis. 146. 

AUhillty of ozooator la omo of do- 

(1) Culpable negligence results 

where executor falls to comply with 
mandatory power of sale in will 
within reasonable period.—In re 
Taft’s Will. 259 N.Y.S. 887, 144 

Misc. 896. modifying 256 N.Y.S. 782, 
143 Misc. 387. and affirmed 260 N. 
Y.S. 294, 145 Misc. 435. 

(2) Executor who is vested with 
discretion in the sale of real estate 
is not liable for delaying the sdle 
longer than necessary where he Is 
guilty of no fraud but only of a 
mistake of judgment.—In re Cun¬ 
ningham, 61 A. 096, 212 Pa. 451—In 
re Cunningham, 61 A. 983, 212 Pa. 
441. 
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power to sell real estate, if the duty to sell it still 
exists,although it may, it has been held, enable 
the heirs or devisees to prevent the execution of the 
power and take possession of the land and dispose 
of it as they may deem proper, if they consider that 
course more to their interest than a sale under the 
will.®® 

Where an executor is given power to hold and 
manage realty, or to rent it, or to sell it, he is not 
required to elect at the outset of his administration 
which course he will pursue, but, after managing it 
for a time, and renting it for a time, may exercise 
the power of sale.®^ 

If the will directs a sale to be made at a future 
time, or on the happening of a contingency, it is ap¬ 
parent that the power docs not exist until the time 
arrives or the' contingency happens, and if a sale is 
made prior thereto it is void,®^ unless the will gives 
authority to the executor, at his discretion, to sell 
at a time other than that named in the will,®3 al¬ 
though some cases have considered that, where the 
sale was to be made on the happening of a contin¬ 
gency which was sure to happen, the executor might 
sell before it actually happened, where the bene¬ 
ficiaries consented.®® Executors w^ho are directed 
to sell on the happening of a certain event, are not. 


§ 284 

however, bound to sell as soon as the event happens, 
on any terms or for any price that may be offered, 
but they arc to see that the price and terms are rea¬ 
sonable, satisfactory, fair, and adequate and that 
the property is not sacrificed needlessly for some 
nominal amount.®® A testamentary power/^o sell 
real property when necessary for the welfare of 
specified persons must be exercised, if at all, during 
the life of the persons specified.®® 

It has been held that the executor should not sell 
while there is a cloud on the title of the land, which 
affects its value.®The power of an executor to sell 
real estate to distribute the estate cannot be exer¬ 
cised after devisees have conveyed a part of their 
interests in the estate.®* 

While a probate court will entertain an applica¬ 
tion for advice and direction as to the time for a 
sale of real property under testamentary power, the 
power is sparingly exercised, and only in exception¬ 
al cases.®® 

§ 284. Manner and Conduct of Sale 

Subject to testamentary directions and to statutory 
provisions, an executor has discretion as to the manner 
and conduct of a sale of real property under testamentary 
power of sale. As a general rule a public sale Is required; 
while this rule has been applied In the case of a gen- 


60. U.S.—Reeve v. North Carolina 
Land & Timber Co., 0.0.A Tenn.. 
141 P. 821, 73 O.O.A. 287. certiorari 
denied 27 S.Ct. 776, 203 U.S. -588, 
51 L.Ed. 329. 

24 C.J. p 169 note 65. 

Statutory period for admlaistiatloii 

(1) Where no time Is fixed by the 
will for exercise of a testamentary 
power to sell real property, such 
power must be exercised within the 
time fixed by statute for administra¬ 
tion of the estate.—In re McElevey's 
Estate. 266 S.W. 123. 305 Mo. 244. 

(2) However, as affecting the right 
to sell such property, the time of 
administration may be extended by 
the court for good reasons.—In re 
McElevey's Estate, supra. 

(3) Widow’s objection as mere 
devisee to sale of realty directed by 
will to be sold is not a good reason 
within the rule.—In re McElevey's 
Estate, supra. 

6a Ky.—Muldrow v. Fox, 2 Dana 
74. 

24 C.J. p 170 note 66. 

61 . Ky.—Goddard v. Goddard. 170 
B.W. 176, 160 Ky. 759. 

ea Ala.—Walker’s Heirs v. Mur¬ 
phy, 34 Ala. 591. 

Ill.—Beatty v. Stanley, 131 N.E. 687, 
298 Ill. 444. 

N.J.—Courter v. Stagg. 27 N.J.Eq. 
806. 

N.T.—Mathewson v. Geer, 197 N.Y. 
8. 690, 120 Misc. 120, reversed 


on other grounds 205 N.T.S. 451, 
210 App.Dlv. 160. 

21 C.J. p 170 note 67. 

Aooeleration 

(1) Where testator devised estate 
to wife for life and named her as 
executor, and "upon her death" gave 
his estate to executor to be there¬ 
after appointed in trust to sell and 
distribute the proceeds, as soon "aft¬ 
er her death" as practicable, and 
widow was released as executrix and 
conveyed life estate to substituted 
executor, widow terminated life es¬ 
tate and time for sale by substi¬ 
tuted executor, if properly appoint¬ 
ed, was accelerated and his power to 
sell became operative immediately.— 
Huhring v. National Standard Co., 
12 A,2d 632, 127 N.J.Eq. 243. 

(2) However, it has been held that 
where will authorized executor to 
sell land only after death of widow 
and to divide proceeds among chil¬ 
dren, voluntary conveyance of life 
estate by widow does not accelerate 
remainders, and hence there is no 
acceleration of power to sell.—^Alden- 
derfer v. Spangler, 153 N.E. 517, 22 
Ohio App. 123. 

Olronmstamoes not amountlag to val¬ 
id exeontloB of power 

Ga.—Satterfield v. Tate, 64 S.E. 60, 
132 Ga. 256. 

24 C.J. p 165 note 29 [g]. 
rind for education of children 
Where a testator devised land to 
he sold to educate hla children, it 
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may be thence inferred that he in¬ 
tended the sale to be made during 
their minority.—Muldrow v. Fox, 2 
Dana, Ky., 74. 

63. Pa.—Hanbest v. Grayson, 53 A. 
786, 206 Pa. 59. affirming 11 Pa. 
Dist. 497, 27 Pa.Co 048. 

S.C.—Greer v. McBeth, 33 S.C.Eq. 
254. 

66. N.Y.—Kilpatrick v. Barron, 26 
N.E. 925, 125 N.Y 751. 

24 C.J. p 170 note 69. 

66, N.Y.—Hancox v. Meeker. 95 N. 

Y. 528. 

Reasonable time 

Where a will provides for a sale 
"upon the death" of a life tenant, the 
sale must be made within a reason¬ 
able time after necessary prepara¬ 
tion and arrangements.—Cannon v. 
Garrett, 268 Ill App. 18. 

66. Ohio.—McAvoy v. McCarthy, 10 
Ohio N.P., N.S., 606. 

67 . Cal.—In re Ricaud, 57 Cal. 421. 
Tenn.—Peck v. Peck, 9 Yerg. '301. 

6a N.Y.—Van Norden Trust Co. v. 
O'Doiiohue, 106 N.Y.S. 948, 122 

App.Dlv. 51. 

69 . N.Y.—In re Rosenberg's Estate, 
261 N.Y.S. 640. 145 Misc. 581. 
■vidSBCC disclosing absolute fail¬ 
ure of really market authorized or¬ 
der directing that sale of testator’c 
realty by executors be suspended un¬ 
til revival of adequate market.—In 
re Rosenberg's Estate, supra. 
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•ral power of mIo, ji prlvi^to talo under eiioh power le 
permleelble. 

An executor who is given a power of sale by the 
will has^ as a rule, considerable discretion as to the 
manner and conduct thereof,*^® but of course any 
directions given in the will are controlling,and 
under applicable statutes in the absence of directions 
in the will the sale must be conducted in all respects 
as if made under order of court.^^ 

The general rule is that a sale of real property 
by a personal representative under testamentary 
power of sale must be by public sale.*^* So it is 
held, in some instances by reason of applicable stat¬ 
utes, that a general or naked testamentary power of 


sale merely dispenses with the necessity of an order * 
to sell,and does not permit a private saleJ^ 
However, it is more generally held that where there 
is a general power of sale without a specification 
of public sale, a private sale is both permissible and 
customary,76 or the sale may be by public auction.^*^ 
The testator may, of course, authorize a private sale 
by the executor,and such authorization may be ei¬ 
ther express or by implication but it has been 
said that in case of doubt the safe rule is to adhere 
to the mode of sale prescribed by law,^^ Similarly, 
the testator may specify that the sale be by public 
auction.^^ A testamentary power to executors to 
sell real property at public or private sale has been 


70L Wash.—Sharp v. Oreene, 62 P. 

147, 22 Wash. 677. 

24 O.J. p 171 note 77. 

Wliat law fOTfXM 
Where a will by Implication au¬ 
thorizes the sale by the executor of 
land situated in various states, the 
manner of sale will depend on the 
laws of the states where the respec¬ 
tive parcels of land are situated.— 
Harris v. Insralls, 68 A. ‘84. 74 H.H. 
889, 

71 * Ohio.—^Aldenderfer v. Spangler. 
163 N.EI 617. 22 Ohio App. 128, elt- 
Insr €h>zpiis JtuiB. 

24 C.J. p 171 note 78. 

78. Or.—Jones v. Ross. 162 P. 974. 
82 Or. 706. 

Manner of sale under order of court 
see infra fif 693-596. 

78. Cal.—^Panaud v. Jones. 1 Cal. 
488. 

Oa.—Turner v. Baird. 126 S.B. 475, 
169 Qa. 277. 

Pa.—McCreery v. Hamlin, 7 Pa. 87. 
24 C.J. p 171 note 80. 

74. Ga.—Turner v. Baird, 126 S.B. 

475, 159 Ga. 277—Moore v. Turner. 

95 S.E. 965. 148 Ga. 77—Jackson 
V. Williams, 60 Ga. 653. 

78. Ga.—Turner v. Baird, 125 S.E. 

476, 159 Ga. 277—Moore v. Turner, 

96 S.E. 965, 148 Ga. 77—^Jackson 
V. Williams, 60 Ga. 553. 

T0L Cal.—^Panaud y. Jones. 1 Cal. 
488. 

Ky.—^Andrew's Ex'x v. Spruill, 112 
S.W.2d 402, 271 Ky. Sie—Buck¬ 
ner V. Buckner, 215 S.W. 420, 186 
Ky. 620. 

Mips.—Buckingham v. Wesson, 64 
Miss. 526. 

Mont.—Ooodell v. Sanford, 77 P. 622. 
81 Mont. 163. 

N.M.—Bull V. Bal, 130 P. 261, 17 N. 
M. 466. 

Pa.—Orne's Estate, 7 Pa.Dist. 3'37— 
In re Fritz’ Estate, 7 Sch.Reg. 271. 
R.L—Wood V. Hammond. 17 A. 324. 

18 A. 198. 16 R.I. 98. 

77 . Miss.—Jelks v. Barrett, 52 Miss. 
316. 

R.L—Wood V. Hammond, 16 R.I. 48, 
17 A. 824, 18 A. 198. 


7& Ga.—Turner V. Baird, 126 S.E. 
476. 159 Ga. 277—Jackson v. Wil¬ 
liams. 50 Ga. 658. 

Iowa.—In re Wicks* Estate, 222 N.W. 
848, 207 Iowa 264. 

N’.H.—Gafney v. Kenison, 10 A. 706, 
64 N.H. 854. 

▼alldlty 

A testamentary provision author¬ 
izing a sale of realty at public or 
private sale is valid.—In re McCaf- 
ferty*a Will, 264 N.T.S. 88, 147 Misc. 
179. 

78. Ga.—Turner v. Baird, 125 S.E. 
476. 169 Ga. 277—Jackson v. Wil¬ 
liams. 50 Ga. 653. 

Pa.—Laubach v. X^rner, 28 North. 
Co. 33. 

ZatsBtloA of testator to avthozlBO 
privato sale should be plainly and 
distinctly expressed in the words of 
the power, or should be fOund by 
necessary implication from the lan¬ 
guage used in conferring such pow¬ 
er.—Turner v, Baird. 126 S.E. 476, 
159 Ga. 277—Jackson v. Williams, 50 
Ga. 653. 

Boonost for pabUo sals dirootory 
A provision of a will requesting 
that a sale of land be by public auc¬ 
tion does not prevent a private sale 
where the will also contains a pro¬ 
vision authorizing the sale at pri¬ 
vate sale or public auction.—Indus¬ 
trial Trust Co. V. McLaughlin, 117 
A. 428, 44 R.1. 860. 

Private sal# anthoriaed 

(1) Where wife bequeathed hus¬ 
band all her property during his 
life, with remainder to her children, 
and provided that husband as ex¬ 
ecutor could, at any time he thought 
it best for the interest of her fam¬ 
ily, dispose of her property by re¬ 
placing other property for their chil¬ 
dren, executor was authorized to sell 
at private sale.—^Turner v. Baird, 126 
S.E. 476, 159 Ga. 277. 

(2) Will directing sale of land at 
widow’s death ”to best advantage” 
requires sale by negotiation with 
same care and Judgment as in dis¬ 
posing of one’s own property, unless 
public probate sale seems better un¬ 
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der circumstances.—Rawlings v. 
Rawlings. 58 S.W.2d 7'35. 832 Mo. 
503, reversing 46 S.W.2d 589, 226 Mo. 
App. 688, transferred, see. Sup., '39 S. 
W.2d 867. 

(3) A testamentary power of sale 
to sell at the executor’s discretion 
has been construed to permit a pri¬ 
vate sale.—Munson v. Cole, 98 Ind. 
502. 

(4) A power of sale for purposes 
of investment authorizes a private 
sale.—Christian Widows’ & Orphans’ 
Home V. Harber, Xy.App., 113 S.W. 
818. 

(5) An executrix, directed by the 
will of her deceased husband to sell 
his land as soon as it could be done 
without sacrlflce, who sold it to her 
son at the highest price she had rea¬ 
son to think could be obtained there¬ 
for, without attempting to obtain 
other bids and without putting it on 
the market, exercised proper pru¬ 
dence in the management of the es¬ 
tate.—In re Branch, 100 S.W. ’516, 128 
Mo.App. '573. 

Private sal# aot authorised 

(1) Testamentary authority to the 

executor in the words, 'T desire all 
my lands to be sold • . . upon 

such terms, as to notice or credit, 
as my executors may, in their sojund 
discretion, deem best.” does not au¬ 
thorize a private sale.—Jackson v. 
Williams. 50 Ga. 653. 

(2) A will providing that personal 
property should be reduced to cash at 
public or private sale, and that the 
land and houses might be rented 
out or sold as the executrix might 
wish, did not give the right to make 
a private sale of the land.—Turner 
V. Peacock, 113 S.E. 685, 168 Oa. 870. 

(8) Authority given an executrix 
by a will to sell lands without an 
order of the court does not dispense 
with the necessity for a public sale. 
—Turner v. Peacock, supra. 

M. Ga.—Turner v. Baird, 125 S.B. 

475, 169 Ga. 277—Jackson v. Wil¬ 
liams, 60 Ga. 668. 

81. Ky.—Tyree v. Williams,' >8 Bibb. 

865, 6 Am.D. 668. 
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construed to permit a hybrid combination of public 
and private sale.^^ Where the personal representa¬ 
tive is given power of sale either at public or pri¬ 
vate sale if the devisees determine that a saje should 
be made, prior to the determination by the devisees 
they may call on the personal representative to elect 
whether the sale will be public or private, and, after 
such election, the mode elected cannot be changed 
without affording the devisees an opportunity to 
change their decision as to whether a sale shall be 
made.*® 

While a probate court will entertain an applica¬ 
tion for advice and direction as to the place of a 
sale of real property under testamentary power, the 
power is sparingly exercised, and then only in ex¬ 
ceptional cases.*^ 

Statutes with respect to appraisement, advertise¬ 
ment, notice, and the like are usually held applicable 
only to sales under judicial license, and not to those 
made under a power in the will ;** but in the case of 
a public sale proper advertisement must be made.** 


Where ground rents are to be sold at public auc¬ 
tion, the executor has no obligation, and would be 
unwise, to advertise his own estimate of the values 
thereof.*^ Notice has been held not essential to the 
validity of a sale under testamentary authority.** 

A general statute requiring a special bond for the 
sale of decedent's realty under order of court, see 
infra § 590, has been held not to apply to a sale by 
an executor under power in the will,** and a bond 
given voluntarily without a statute requiring it im¬ 
poses no liability,** but in some jurisdictions under 
applicable statutes, an executor selling under testa¬ 
mentary power is required to gRre bond.*i 

Under some statutes the court may order the sale 
conducted on the premises.®* 

§ 285. Terms and Conditions 

T«ttamefitary directions as to the terms and eondl- 
tlona of a sale of real property under power of sale must 
be compiled with. As a general rule the sale should be 
for cash. 


N.Y.—Pendleton v. Fay, 2 Paige 202. 
Pa.—McCreery v. Hamlin. 7 Pa. 87. 

■abata&tial oompliaaoe 

Where testator speciflea that the 
sale under testamentary power be 
public and the property Is advertised 
for auction sale, the fact that the 
sale is to a purchaser bidding by 
letter does not render the sale not 
one at public auction, substantial 
compliance with the testamentary re¬ 
quirement being present.—Tyree v. 
Williams. 8 Bibb., Ky., 365. 6 Am.D. 
663 . 

Bffeet of gtatnte 

An authorization by will of a pub¬ 
lic sale of testator’s Interest in farm 
was not authority, under the Fidu¬ 
ciaries Act, for executor to make a 
private sale, unless he was author¬ 
ized by some court of competent Ju¬ 
risdiction empowered in the prem¬ 
ises.—Bonebrake v. Koons, 6 A. 2d 
184, 833 Pa. 443. 

Sa. N.Y.—In re Peek’s Will. 227 N. 
Y.S. 682, 131 Misc. 495. 
ArraagemeAt for sale by public 
advertisement, with sealed bids re¬ 
ceived by the executor, together with 
circulation of the printed notice of 
sale among persons interested in the 
Will, real estate dealers of the neigh¬ 
borhood, and likely prospective pur¬ 
chasers, while novel, is not an im¬ 
proper exercise of power of sale ei¬ 
ther at public or private sale.—In 
re Peek's Will, supra. 

St. H.J.—Wright v. Wright. 4 N.J. 
Bq. 28. 

BL N.Y.—In re Rosenberg’s Estate, 
261 N.Y.S. 640, 146 Misc. 581. 


Sflii Ind.—Munson v. Cole, 98 Ind. 

502. 

24 C.J. p 171 note 82. 

Advisory order of sale 

Where will authorized executors 
to convert estate into cash, sale of 
unadministered assets of testator’s 
estate under order of court is not 
"Judicial sale" so as to require pub¬ 
lic advertisement where order clear¬ 
ly indicated that sale was to be made 
by executor in his executorial ca¬ 
pacity, and order was merely ad¬ 
visory.—Methodist Episcopal Church 
South of iK^uisa v. McAdams, 94 S. 
W.2d 11. 263 Ky. 833. 

Oeaeral power of sale 

Where the powers conferred by a 
will Included the power to settle, ad¬ 
just, and compromise all debts owing 
by the testator, and to make settle¬ 
ment with his former partners and 
each of them, without authority from 
any court, and to sell and convey 
either at public or private sale any 
or all of the testator’s real estate on 
such terms as to the executors 
should seem best, a sale made by 
them under such powers, without 
giving notice of the time, place, and 
terms of sale, and without including 
the value of the real estate in the 
bond given by them when they qual- 
ifted, did not render the conveyance 
invalid.—Valentine v. Wysor, 28 N. 
B. 1076. 128 Ind. 47, 7 UR.A. 788. 

In Utali, in view of Comp.L. 1888 
I 4145, providing that a sale under 
testamentary power could be with 
or without notice, a will, conferring 
a naked power of sale without direc¬ 
tion as to notice, authoriked a sale 
without notice.—In re Walker’s Bs- 
Ute, 23 P. 980, 6 Utah 369. 
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ag. Md.—Harlan v. Lee. 199 A. 862, 
174 Md. ‘579. 

Adveztlaemeat hold sufletent 

Md.—Harlan v. Lee, supra. 

87. Md.—Harlan v. Lee, supra. 

88. Pa.—In re Frits’ Estate, 7 Sch. 
Reg., 271. 

24 C.J. p 171 note 84. 

Adverse rea otl on s will be avoided 
if notice is given.—In re Fritz’ Es¬ 
tate, supra. 

Bale of leased land to tenant 

I Where a will recited that testatrix 
has rented certain real estate for 
three years, and directed the execu¬ 
tor, in case of her death before the 
expiration of the lease, to collect 
the rents, and to give the tenant 
three months* notice before the ex¬ 
piration of his term, and authorized 
the executor to sell such property, 
and in another clause testatrix ex¬ 
pressed a wish that her estate might 
be settled as soon as convenient "aft¬ 
er sale has been made of my said 
property," the executors were enti¬ 
tled to sell the land without ter¬ 
minating the tenant's possession, and 
hence a sale to the tenant without 
giving the three months’ notice was 
proper.—Hanbest v. Grayson, 65 A. 
786, 206 Pa. 59. 

88. Me.—Bradt v. Hodgdon, 48 A. 

179, 94 Me. 559. 

24 C.J. p 171 note 86. 

90. Tenn.—Hughlett v. Hughlett, 8 
Humphr. 453. 

91. Ill.—^People V. Huffman, 65 N.B. 
981, 182 Ill. 890, reversing 78 Ill. 
App. 345. 

24 C.J. p 171 note 87. 

98. Ga.—Shields v. Whitehead, 120 
S.B. 631, 156 Qa. 834. 
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Terms and conditions specified by the testator as 
limiting the power of sale must be complied with.^^ 
Furthermore, where the power of sale is specified as 
being to do that which the testator might do if he 
were living, the executor has no authority to sell at 
a price less than that agreed on by the testator un¬ 
der an executory contract of sale.®^ Where the per¬ 
sonal representative makes private sales under spe¬ 
cial contracts, the terms of such contracts are bind- 
ing.®6 A sale made during the term of a lease exe¬ 
cuted by the testator must be subject to the rights of 
the lessee.^® 

A power of sale ^iven to executors by will can 
only be exercised by a conveyance to an actual, bona 
fide money purchaser.®*^ The executor must act for 
the best interest of the estate,®® and he must realize 
the best price obtainable;®® the fact that he occu¬ 
pies a fiduciary relation as to a purchaser^ or that. 


prior to a better offer, he has contracted to sell the 
property,® cannot justify a violation of these du¬ 
ties. Furthermore, it has been said that it is not 
only the power, but the duty, of the court having 
supervisory control over the estate to see that a fair 
value is received.® 

The general rule that a mere power of sale gives 
authority to sell for cash only, stated in the C.J.S. 
title Powers § 25, also 49 C.J. p 1273 note 55, ap¬ 
plies to an executor's sale of realty under testa¬ 
mentary authority,^ although a provision for the sale 
of property to provide funds for a specific purpose 
has been construed to authorize a sale on such terms 
as the executor might deem reasonable.® The safer 
and more prudent course when exercising a power is 
to sell for cash or its equivalent;® but where the 
will gives the executor power to sell on credit, he 
may do so at his discretion,^ and sales with mort- 


93. Mass.—Chapman v. Cloutier, 24 
N.£.2d 517, 304 Mass. 621. 

Bala snhjaot to anonm'braneas 

A testamentary power of sale to 
the executrix to sell at a specified 
price beyond encumbrances requires 
a sale at the specified price over 
the amount of all encumbrances, in- 
cludlnir a mortgagre, even though the 
resulting price would be grossly in 
excess of the fair value of the prop¬ 
erty.—Koezly v. Koezly, 65 N.T.S. 
613, >31 Misc. 397. 

Bala on nonoomplianoa with ooadi- 
tioas 

Will authorizing executor to sell 
or lease testator's undertaking busi¬ 
ness to testator's two employees, 
which provided that if employees 
did not accept testator's offers, un¬ 
dertaking business should be dis¬ 
posed of to best interest of testa¬ 
tor's estate, was construable as ex¬ 
tending mutual but not several pref¬ 
erence to the employees, so that on 
failure of employee to agree to pur¬ 
chase the property for their Joint 
benefit executor was required to sell 
the business to highest bidder, re¬ 
gardless of whether that bidder was 
one of the employees.—Chapman v. 
Cloutier, 24 N.E.2d 517, 304 Mass. 
621. 

Terms and conditions of sale under 
order of court see infra 6 697. 

94 . Ohio.—Pollock v. Pine, 2 Ohio 
Clr.Ct. 359, 1 Ohio Clr.Dec. 529. 

98 . S.D.—Hartelt v. Petosky, 228 N. 

W. 798, <56 S.D. 385. 

96 . Ark.—Heiseman v. Lowensteln, 
169 aw. 224, 113 Ark. 404, Ann. 
Cas.l916C 601. 

97 . Neb.—Arlington State Bank v. 
Paulsen, 78 N.W. 303, 57 Neb. 717. 

24 C.J. p 172 note 91. 

9a Md.—Weinstein v. Boyd, 110 A. 
606, 186 Md. 227. 

N.T.—In re Bourne's Estate, 143 N. 


E. 214, 237 N.Y. 341. reversing 200 
N.Y.S. 377. 206 App.DIv. 762, which 
modified 195 N.Y.S. 600, 119 Misc. 
43. 

99 . N.Y.—In re Bourne's Estate, 14'3 
N.E. 214, 237 N.Y. 341. 

24 C.J. p 172 note 92. 

BetormlBatloa mm to best offer 
Where offer for property of estate 
was slightly less than another offer, 
executors had duty to determine 
which offer was most acceptable and 
for best Interests of the estate aft¬ 
er giving consideration to such fac¬ 
tors as status of estate being admin¬ 
istered, amount of cash on hand, 
sufficiency of personalty to pay 
debts, amount required to pay and 
satisfy general legacies, ability to 
And market at satisfactory price for 
various other pieces of realty com¬ 
prising the estate, contingent lia¬ 
bility of the estate on a bond accom¬ 
panying mortgage or on a bond 
clause or covenant contained in the 
mortgage, and wisdom of conveying 
to a residuary legatee realty to ap¬ 
ply on her legacy during administra¬ 
tion of estate.—In re Griffin's Estate, 
20 N.Y.S.2d 922. 

Discretion of eseoutor 
Authority to sell at private sale 
for the best price procurable neces¬ 
sarily Implies a reliance on the dis¬ 
cretion of the executor as to what is 
the best price procurable.—Laubach 
V. Lerner, Pa., 28 North.Co. 33. 

CUft or nominal consideration 
Will making testatrix' husband 
life tenant and executor with power 
of ''sale" does not authorise gift or 
conveyance on nominal consideration. 
—State Highway Board v. Price, 162 
S.E. 283, 174 Ga. 143. 

Price held fair 

Fifteen thousand seven hundred 
dollars held fair price for admin¬ 
istratrix' proposed sale of urban 
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property having three rented resi¬ 
dences, appraised by real estate 
agents at fifteen thousand dollars, 
and, because of change of neigh¬ 
borhood, undesirable either as res¬ 
idence or business property.—Allwor- 
den V. Lemon, 191 S.E. 215, 183 S.C. 
421. 

1 . N.Y.—In re Bourne's Estate, 143 
N.E. 214, 237 N.Y. 341, reversing 
200 N.Y.S. 377, 206 App.DIv. 762, 
which modified 195 N.T.S. 500. 119 
Misc. 13. 

8. Md.—Weinstein v. Boyd, 110 A. 
506, 136 Md. 227. 

Pa.—In re Costello's Estate, 89 Pa. 
DIst. & Co. 596—In re Barbey's 
Estate, 33 Berks Co.L.J. 238. 
Might to repudiate prior obliga¬ 
tion to sell, because of a subsequent 
better offer, is contingent on obtain¬ 
ing assurances that the second pur¬ 
chaser will complete the purchase, 
such as requiring a sufficient down 
payment, or bond.—In re Costello's 
Estate, 39 Pa.Dist. A Co. 696. 

3 . Pa.—In re Orr'a Estate, 129 A. 
565, 283 Pa. 476. 

4 . N.Y.—Bonham v. Coe, 292 N.Y. 

S. 423, 249 App.Div. 428. affirmed 
12 N.E.2d 566, 276 N.Y. 540. 

Wash.—Hutchings v. Fanshier. 231 
P. 14, 132 Wash.'6. 

B. Ky.—Andrews* Ex'x v. Spruill, 
112 S.W.2d 402, 271 Ky. 616. 
a Ill.—Clark v. Clark, 60 N.E. 101, 
172 Ill. 356. 

24 C.J. p 172 note 93. 

7. N.Y.—In re Juilliard's Estate, 
191 N.Y.S. 904, 117 Misc. 642. 

24 C.J. p 172 note 94. 

Extent of power 

Power to sell the realty on credit 
does not authorize the executor to 
contract for the purchaser's con¬ 
struction of a bunding on the prop¬ 
erty sold or for the financing of 
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gfage security on the land itself for deferred pay¬ 
ments are sometimes justified, in the exercise of 
g^ood faith and reasonable prudence.^ Likewise, 
where the executor has discretionary power as to 
the sale and also power to make investments, he 
may sell realty in part for cash and in part for a 
lease with privilege of purchase.® 

A testamentary power to an executor to sell coal 
underlying testator’s lands “with the usual mining 
privileges” does not authorize a sale of the coal with 
a waiver and release of the right to surface and lat¬ 
eral support.!® 

§ 286. Confirmation 

A tale of real property under teatamentary power or- 


§ 286 

dinarlly need not be confirmed by a court, but confirma¬ 
tion ia aometimea required by atatute. An order of con¬ 
firmation may be revoked or corrected, and la aubject to 
review. 

It is sometimes required by statute that a sale of 
realty under testamentary authority shall be con¬ 
firmed or ratified by a court,!! but in the absence of 
such a requirement confirmation by a court is not 
necessary,!® particularly where the executor’s pow¬ 
er of sale is expressly that of testator,!® unless nec¬ 
essary to protect wards of the court.!^ However, 
even though the testator confers power of sale to be 
exercised without the permission, aid, or interven¬ 
tion of any court, where the power is inadvertently 
exercised prior to administration proceedings, the 
court may entertain a petition for ratification by the 


such construction.—Spoolan Realty 
Corporation v. Haebler, 262 N.T.S. 
197, 147 Misc. 9. 

▼ailaaoc from toctamoatary dlrac- 
tiOB 

Executors, authorized by will to 
sell property and take in payment 
notes bearing interest at four and 
one half per cent per annum, could 
take notes with interest payable 
semiannually, the determination of 
such small detail beiny within their 
power and in accordance with usual 
business customs.—In re Juilliard’s 
Estate, 191 N.Y.S. 904. 117 Misc. 642. 
Xmrtallmaat payment 

A will authorizlni; the executrix 
to managre the estate as she should 
deem best, and to sell any portion 
or the whole thereof, and to invest 
the proceeds as she should deem lit, 
has been held to empower the execu¬ 
trix to convey real property to a 
trustee, who was to hold for a syn¬ 
dicate which was to plat the same, 
under the terms of which sale the 
purchase price secured by a lien on 
the property was made payable in 
installments.—Goodell v. Sanford, 77 
P. 522, 31 Mont. 163. 

ITotM as puzohaso money 

Where the personal representative, 
havingr power under the will to sell 
at any time, makes a sale before the 
time of distribution under the will 
has arrived, notes may be taken in 
payment for the property. 

Ky.—Smith v. Blair, 5 Ky.L. 687. 
Tex.-^RoKers v. Jones, '36 S.W. 812, 
13 Tex.Civ.App. 453. 

& N.J.—Woodrux v. Lounsberry, 5 
A. 99, 40 N.J.Eq. 545, affirmed 11 
A. 113, 42 N.J.Eq. 6^9. 

24 C.J. p 172 note 95. 

Oonvsyanoo not under power 
A deed executed by the widow, 
surviving children, and executors of 
deceased partner, conveying dece¬ 
dent's interest in certain real estate 
bi-id by the partners in common to 
the surviving partner, in considera¬ 
tion of his conveying to decedent's 


sons shares in the real estate which 
had been set off to them in the divi¬ 
sion. was not an exercise of a pow¬ 
er of sale contained in decedent's 
will, authorizing his executors to 
sell his real estate "either for cash 
or part on bond and mortgage, as 
they might deem advisable."—Huber 
v. Case. 87 N.Y.S. 663, 93 App.Div. 
479. 

9. Ohio.—Bernheim v. Stark, 9 Ohio 
App. 40, 29 Ohio C.A. 17. 

la Pa.—^Allhouse's Estate, 23 Pa. 
Super. 146. 

11. Cal.—In re Robinson, 75 P. 777, 
142 Cal. 152—In re Pearson's Es¬ 
tate. 33 P. 451, 98 Cal. 603—Per¬ 
kins v. Gridley, 60 Cal. 97—In re 
Flaherty's Estate, 231 P. 691, 69 
CaLApp. 429. 

Md.—Montgomery v. Williamson, 37 
Md. 421. 

24 C.J. p 172 note 2. 

Zn Pennsylvania 

(1) Where the will fails to des¬ 
ignate the person to execute the 
power of sale, in view of Act Feb. 
24, 1834 S 12, providing that in such 
case the power shall be exercised 
under the control and direction of 
the orphans' court, a sale by aix ex¬ 
ecutor without order of court may 
be confirmed by such court.—^Appeal 
of Musselman, 65 Pa. 480. 

(2) So the orphans' court may con¬ 
firm the sale under the act of April 
13, 1864, P.L. p <368, providing that, 
in all cases wherein any of the 
courts might have authorized any 
sale or conveyance, such a sale or 
conveyance made without order of 
court may be ratified and confirmed. 
—Donnelly v. Byers, 88 A. 296, 234 
Pa. 339. 

(3) However, as a general rule, a 
sale by a personal representative un¬ 
der testamentary power need not be 
confirmed.—In re Orr's Estate, 5 Pa. 
Diet. & Co. 499—In re Hanbest's Es¬ 
tate, 15 Pa.Dist 284—-24 C.J. p 173 
note 8. 


(4) The orphans' court may, in a 
proper case, confirm the sale.—In re 
Orr's Estate, supra—In re Hanbest's 
Estate, supra—24 C.J. p 173 note 3 
[e]. 

Zn Texas confirmation is necessa¬ 
ry only when the sale needed to be 
authorized by the court.—Smith v. 
Swan. 22 S.W. 247. 2 Tex.Civ.App. 
'563, error refused. 

Oharactar of sals not affaotad hy 
statutory rsqnizsmsnt of con- 
fLmatlon 

A sale by an executor under a 
power in the will is not a Judicial 
sale, nor does the statutory require¬ 
ment that no title shall pass until 
the sale is confirmed give to it the 
Incidents of a Judicial sale. The 
purchaser deals with the executor in 
making the purchase as he would 
with any other vendor, and his rights 
and liabilities are governed by the 
rules applicable to such sales gen¬ 
erally. The sale is treated as if 
made under the power; and the pur¬ 
chaser is required to examine the 
sufficiency of this power, as he is 
that of any other power under which 
a sale may be made.—In re Backes- 
to’s Estate, 218 P. 597, 63 Cal.App. 
265—24 C.J. p 172 note 2 [a]. 
Confirmation of sale under order of 
court see infra §9 608-612. 

12. Iowa.—Feaster v. Fagan, 113 
N.W. 479, 135 Iowa 633. 

24 C.J. p 173 note 3. 

Pennsylvania rule see supra note 11. 

13. Ala.—Grist v. Carswell, 165 So., 
102, 231 Ala. 412. 

14. Ala.—Proctor v. Scharpff, 80 
Ala. 227. 

Where executor aske Inztruotlonz 
of court as to validity and extent of 
his powers, making infant remain¬ 
der-men parties, the latter thereup¬ 
on become wards of the court, and 
the executor should be required to 
report to the court, for confirmation, 
any sale made by him.— Proctor v. 
Scharpff, supra. 
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executor at the instance of the purchaser.*^® A pur¬ 
chaser under a contract expressly providing that it 
is subject to the approval of the court is estopped 
by contract from denying the right of the court to 
confirm or disaffirm the contract.^* Where an ex¬ 
ecutor had authority to sell land for the benefit of 
certain persons, and purporting to act under the 
power he did so, but failed to make any return so 
that there was no confirmation, the beneficiaries 
having so ratified the sale as to estop them from 
disputing it, it was held that the court having ju¬ 
risdiction of the probate proceedings might, because 
of the estoppel, confirm the sale and direct execu¬ 
tion of the conveyance on a compliance with the 
terms of the contract by the purchaser.!^ 

Under statutory provisions, when a proper memo¬ 
randum of the sale is made, the executors have ex¬ 
ercised the power conferred on them by the will, and 
the sale, in the absence of fraud or irregularity, is 
binding on the estate, subject to confirmation; and 
the court must confirm it unless the price bid is dis¬ 
proportionate to the value of the property, and it is 
made to appear that an increased bid of ten per 
cent can be obtained.^^ 

Objections not sufficient to prevent confirmation. 
As a sale by an executor passes only such interest 
as the testator had in the property, as stated infra 
§ 293, it is not a ground of objection to a confirma¬ 
tion of the sale that another person has an inter¬ 
est in the property, nor, when it is within the dis¬ 
cretion of the executor whether he will make a sale 
under the power, that the sale is not for the best in¬ 
terest of the estate or of some particular heir,^^ 
that the purchaser, as the executor’s agent, puffed 
the price by overbidding, the higher price being ben¬ 
eficial to the objectors, or that the price is inade¬ 
quate, unless so grossly inadequate as to indicate a 
lack of reasonable judgment and discretion in the 
executor, or fraud, misconduct, or mistake.^® 

Nature of proceeding. Where an executor makes 


a report of the sale of real property under testa¬ 
mentary power of sale, and an objection thereto 
is filed by interested parties, to which the executor 
files his answer, the proceeding for confirmation is 
termed a plenary proceeding.*! 

Jurisdiction. A probate court has been held to 
have jurisdiction as to a plenary proceeding to ob¬ 
tain confirmation of the executor's sale.** Howev¬ 
er, It has been held that a court of equity has no 
jurisdiction to confirm a sale by executors under 
testamentary power.** 

Parties. Under a will giving an executor power 
to convey land by deed or otherwise at private sale, 
it has been held that the devisees are not necessary 
parties to a proceeding for a decree sanctioning the 
sale.** 

Pleadings. While pleadings in the strict sense do 
not exist in a plenary confirmation proceeding, the 
report of the executor, objections by interested par¬ 
ties, and the executor's answer correspond to a bill 
or petition and answer.** 

Notice of hearing. It has been held that where 
the sale was made at public auction, the judge must 
make an order fixing a day for hearing the report, 
and the clerk must give notice thereof.*® 

Evidence. Objections to confirmation of the sale 
will be sustained where the executor fails to estab¬ 
lish by a clear preponderance of evidence that the 
sale was fair, in good faith, and for an adequate 
price.**^ 

Framing issues. In the case of a plenary pro¬ 
ceeding for confirmation of the executor's report, 
the parties objecting to confirmation may petition 
the court to frame issues on the facts in contro¬ 
versy, to be determined by another court.** Such 
petition has the effect of waiving the irregularity 
that the executor's answer is not under oath.*® Is¬ 
sues which may be framed include whether ground 
rents sold by the executor at public sales were ade- 


IB. Md.—Weinstein v. Boyd, 110 A. 
506. 136 Md. 227. 

16. Iowa.—In re Wicks* Estate, 222 
K.W. 843. 207 Iowa 264. 

IT. Cal.—In re Walker, 85 P. 810, 
, 149 Cal. 214. 

18« Cal.—In re Robinson, 76 P. 777. 
142 Cal. 152—In re Pearson's Eki- 
tote, 33 P. 451. 98 Cal. 608—In re 
Flaherty's Estate, 231 P. 591, 69 
Cal.App. 429. 

UL Cal.—In re Wickersham, 78 P. 
641, 189 Cal. 652, reversing 70 P. 
1076, 71 P. 437. 138 Cal. 355. 
aa Mdf—Harlan v. |Lee, 169 A. 662, 
174 Md. 579. 

AlNHPg Of diSOmdOA 

Confirmation of executor's sale of 


realty at one-twentieth of its net 
value after deducting unpaid irriga¬ 
tion district assesstnents and delin¬ 
quent taxes, was abuse of dis¬ 
cretion, notwithstanding realty had 
been sold for taxes and estate had 
no funds wherewith to redeem prop¬ 
erty from tax liens, where executor 
made no effort to clear title to prop¬ 
erty as against tax purchaser.-—In 
re White's Estate, 54 P.2d 740, 12 
Cal.App.2d 57. 

fil. Md.—Harlan t. Lee, supra. 

60, Md.—Harlan v. Lee. supra. 
aOi, H.C.—Shuts V. Austin, 27 S.B. 
90, 120 N.C, 440. 

SC Miss.—Wirti v. Gordon, 184 So. 
798, 187 Miss. 566. reinstated 162 

1312 


So. 29. 187 Miss. 866. certiorari de¬ 
nied Gordon v. Wirtx, 60 S.Ct. 616. 
809 U.S. 630, 84 L.Ed. 988. 

SBri Md.—Harlan v. Lee. 199 A. 562, 
174 Md. 679. 

S6. Cal.—^Perkins v. Gridley. 60 Cal. 
97—In re Durham. 46 Cal. 490. 

87. Md.—Harlan v. Lee, 199 A. 862, 
174 Md. 579. 

88. Md.—Harlan v. Lee. supra. 
Orphans* ooart has the power to 

grant proper issues in the matter of 
an executor's sale of realty and rat¬ 
ification of the sale.—Harlan v. Lee. 
supra. 

SC Md.—Harlan ▼. Lee, supra. 
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EXS^UTOnS AND 

quatdiy advcrtiscidp whether the 3alc$ were properly 
conducted, whether the purchaser was acting as an 
agent of the executor, whether the prices were fair 
and adequate, whether the sales were to the highest 
bidders, and the nature of the property or interest 
sold.’0 The rule that to warrant submission of is¬ 
sues the pleadings must contain allegations which 
afford a sufficient basis to disclose the affirmation 
and denial of a material and relevant fact, see 
Courts § 308 a (2), applies to a plenary proceeding 
for confirmation of an executor's sale of realty.^i 
On the other hand, where the allegations of the 
pleadings present a question, the issue as to such 
question should be framed.®^ It is improper to 
frame an immaterial issue,or one infringing on 
the province of the court.^^ 

Matters considered. In determining whether con¬ 
firmation of the sale should be refused because of 
inadequacy of price, the court should consider not 
only the price, but also the other circumstances 
which in any proximate way relate to the fairness 
and propriety of the sale at the time it was made.36 
So it has been held that in considering whether a 
statutory approval or disapproval of a sale of real 
property under a testamentary power not naming 
who shall execute it should be ordered, adequacy of 
price is not the sole clement to be considered.36 

Judgment or decree. In the case of a plenary con¬ 
firmation proceeding, the probate court may render 
a judgment or decree either on the report, objec¬ 
tions, and answer, or, if a petition for framing is¬ 
sues has been filed, on the findings in such procecd- 
ing.37 Where the contingency for the exercise of 
the power of sale exists, and a sale has been made 
at a fair and reasonable price, it will be confirmed.^* 
Where a residuary legatee sought by petition to 
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have the executors account for the rents and profits 
of real estate which they had sold to a third person, 
and the executors answered, and the court after 
settling their account entered a judgment by which 
their deeds conveying the real estate were adjudged 
valid, the judgment was not a confirmation of the 
sale.®® 

Revocation or correction of ratification. Where 
the order of ratification of a sale, made and re¬ 
ported by executors under authority conferred by 
the will, has been procured by an honest mistake, 
the orphans' court has the power of revocation and 
correction, provided the application is made within 
a reasonable time.^® Likewise, where a sale at pub¬ 
lic auction is confirmed, but no order fixing the day 
for hearing and no notice of hearing appears, the 
court, on its own motion, may set aside the confir- 
mation.^i 

Review of confirmation. An order confirming an 
executor's sale of realty is ordinarily subject to re¬ 
view.^® However, where, on an application for the 
confirmation of an executor’s sale of real estate, the 
purchaser filed objections on the ground of want of 
jurisdiction, and on such objections being overruled 
the court took testimony on the merits without any 
answer or other opposition being filed by such pur¬ 
chaser, and refused to confirm the sale, the pur¬ 
chaser is not entitled to a review of such refusal on 
appeal from an order denying his motion for a new 
trial.^® On appeal from such an order, it is the 
duty of appellant to furnish the return of sale.^^ 

§ 287. Who May Purchase 

A tale of real property under testamentary power of 
tale at a general rule may be to any person, but tales to 
the representative’s agent, partner, Arm, or attorney are 
usually not upheld. 


se. Md.—Harlan v. Lee, supra. 

31. Md.—Harlan v. Lee, supra. 
AUegatloiui held not to rapfport ta- 

Biiea 

Md.—Harlan v. Lee, suprcL 

Allegatloa held to topport taaiMB 
Md.—Harlan v. Lee, supra. 

as. Md.—Harlan v. Lee, supra. 

33. Md.—Harlan v. Lee, supra. 
ZtBue held Immaterial 

Where the executor has testamen¬ 
tary power to Invest a portion of the 
estate, and purchases through an 
agent for such purpose, an irssue as 
to whether the purchaser acted as 
agent of the executor is immaterial. 
—Harlan v, Lee, supra. 

34. Md.—Harlan v. Lee, supra, 
rramiag iaane aa to fair and ade< 

duate aaloa price, so as to permit a 
categorical affirmative or negative 

83C.J.S.-83 


answer, is improper as Invading the 
province of the court, although an 
issue as to the fair market value of 
each property or interest sold would 
not be objectionable.—^Harlan v. Lee, 
supra. 

35. Md.—Harlan v. Lee, supra, 

36. Pa.—^In re Thornton’s Estate, 
40 Pa.Dlst. & Co. 446, 57 Montg. 
Co. 36. 

maoe of parohaser 
Although the price offered by one 
prospective purchaser is adequate, 
the court will order a sale to anoth¬ 
er at a slightly higher net price, 
where it is shown that the latter is 
a negro, that the former is a white 
person, that the former will likely 
medee the property unavailable to 
negroes, that decedent was a negro, 
that the property is presently occu¬ 
pied by negroes and that there is a 
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scarcity of housing for negroes.— 

In re Thornton’s Estate, supra. 

37. Md.—Harlan v. Lee, 199 A. 862, 
174 Md. 579. 

38. N.Y.—-In re Collins’ Estate, 300 
N.Y.S. 1211, 165 Mlsc. 246. 

39. Cal.—In re Richards. 98 P. 528, 
154 Cal. 478. 

40l Md.—Montgomery v. William¬ 
son, 87 Md. 421. 

41. Cal.—In re Durham's Estate, 49 
Cal. 490. 

48. Cal.—In re Robinson, 75 P. 777, 
142 Cal. 152. 

24 C.J. p 174 note 16. 

43. Cal.—In re Richards. 72 P. 633, 
139 Cal. 72. 

24 C.J. p 174 note 18. 

44, Cal.—In re Robinson. 76 P. 777, 
142 Cal. 152. 
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As a general rule, where an executor is author¬ 
ized to sell he may sell to any person.^® 

However, a sale by a personal representative to 
his agent or partner or to a firm of which he is a 
member cannot be upheld against the objection of 
the heirs or devisees,^® especially where there has 
been bad faith in the transaction.^^ 

Likewise, a sale by an executor or administrator 
to his own attorney is improper for the reason that 
the sale may be supposed to be made under the in¬ 
fluence, if not the pressure, of legal advice, and 
induced by confidential relations which ought to be 
above suspicion.®® This is especially true where 
the representative is illiterate and incompetent for 
the trust,®® and in such case the attorney may at the 
option of the parties in interest be charged as trus¬ 
tee of the property purchased and required to ac¬ 
count therefor,®® without any evidence that the sale 
was in fact unfair or the price inadequate.®^ 

§ 288. Executor or Administrator 

Subject to numeroue limitatione, the pereonal repre- 


eentative cannot purehaee at hie own sale under teata¬ 
mentary power to sell real property. In the abeence of 
fraud, such purehaee ie merely voidable. 

As an application of the general rule, stated in 
the C.J.S. title Trusts § 302, also 65 C.J. p 768 note 
8, •that a trustee cannot purchase from himsel-f or 
at his own sale,®® it is well established as a general 
rule that an executor or administrator cannot be¬ 
come the purchaser at his own sale of the property 
of his decedent,®® but there are early cases to the 
contrary.®® The rule precludes the representative 
not only from purchasing outright, but also from be¬ 
ing interested in any purchase at a sale by him;®® 
neither is it confined in its application to a direct 
purchase, but an indirect purchase by means of an 
agent or a third person who is the ostensible pur¬ 
chaser but who really acts tor the representative in 
order to enable him to acquire title may also be 
avoided.®® 

Limitations of rule. Express authority in the will 
may, of course, warrant a purchase by the execu¬ 
tor.®^ So the rule that an executor cannot pur¬ 
chase at his own sale does not apply to a purchase, 


4ft. Pa.—Mason v. Devenny, 30 
Plttsb.Le^.J..N.S.. 216, 14 Tork.Lefir. 
Bee. 75. 

24 C.J. p 174 note 20. 

FoxobMor oblld of tootator 
Where the wife of the testator, as 
executrix, decided to sell lands for 
payment of debts pursuant to au¬ 
thority siven, the sale is not invalid 
where the transaction was bona fide, 
and there were unpaid debts, because 
It was to one of the sons of the tes¬ 
tator.—Simpson v. Simpson's JBx'x, 
225 S.W. 495. 189 Ky. 536. 

Who may purchase at: 

Sale of personalty see Infra §§ 
313, 314. 

Sale under order of court see In¬ 
fra 8S 598, 599. 

48 . N.J.—Colgate v. Colgate, 23 N. 
J.Eq. 372. 

24 C.J. p 176 note 53. 

Sals to exsontor’s wifs 

Purchase in good faith for full 
value, and as highest bidder at ex¬ 
ecutor’s public sale under testamen¬ 
tary power by executor’s wife with 
own funds, is not Infringement of 
rule against executor’s acquiring 
personal interest in estate.—Cox v. 
Simmerman, 48 S.W.2d 1078, 243 Ky. 
474. 

47 . N.C.—Summers v. Reynolds, 25 
N.C. 404. 

Va.—Buckles v. LafCerty, 2 Rob. 292, 
41 Va. 292, 40 Am.D. 752. 

4Si Wla—O'Dell v. Rogers, 44 Wis. 
186. 

24 C.J. p 177 note 55. 

48 . Conn.—^Mills v. Mills, 26 Conn. 
218 . 

Wis.— O'Dell v. Rogers, 44 Wls. 136. 


50. Wls.—O’Dell V. Rogers, supra. 
61. Wis.—O’Dell v, Rogers, supra. 

58. Ky.—Naylor v. Thomas, 228 S. 
W. 9, 190 Ky. 588. 

Neb—Johnson v. Erickson, 194 N.W. 

670. 110 Neb, 511. 

24 C.J. p 174 note 21. 

53. Ky.—Malone’s Guardian ad Li¬ 
tem V. Malone, 73 S.W.2d 38, 255 
Ky. 210—Davis v. Bush, 249 S.W. 
327, 198 Ky. 6-58—Naylor v. Thom¬ 
as, 228 6.W. 9, 190 Ky. 588. 

Neb.—Johnson v. Erickson, 194 N. 

W. 670, 110 Neb. '611. 

N.J.—Plett V. South Jersey Title & 
Finance Co., 124 A. 152, 96 N.J.Eq. 
244. 

Ohio.—Naus v. Vorndran, 166 N.E. 

450, 116 Ohio St. 327. 

Pa.—In re Messmore’s Estate, 138 A. 
81, 290 Pa. 107. 

Wls,—O’Dell V. Rogers, 44 Wis. 138. 
24 C.J. p 174 note 21. 

Jftsason for ml# 

(1) The rule is founded on the un¬ 
fairness that is likely to follow on a 
sale In which the same person is 
both vendor and purchaser.—John¬ 
son V. Erickson, 194 N.W. 670, 110 
Neb. 511. 

(2) Thus it is said that to per¬ 
mit an executor to purchase the 
property from himself would allow 
him to create in himself an interest 
opposite to that of the party or par¬ 
ties for whom he acts, and at the 
same time a conflict between the 
self-interest and Integrity of the 
flduciary. thereby furnishing both 
motive and opportunity for his prof¬ 
iting from his relations to the prop¬ 
erty, at the expense of those it is 
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his duty to prot€»ct.—Naylor v. Thom¬ 
as, 228 S.W. 9, 190 Ky. 588. 

Farchase for estate 

Executor, with power of sale and 
conversion of real estate, cannot 
purchase outstanding interest in land 
with funds of estate.—Fidelity Un¬ 
ion Trust Co. V. J. R Shanley Es¬ 
tate Co., 167 A. 865, 113 N.J.Eq.* 562. 
Bale to pay debts 

Where an executor is directed in 
the will to pay debts, and has suf- 
fleient funds to do so, he cannot 
make a sale to himself—Belt v. 
Adams, 86 So. 584, 124 Miss. 194. 
suggestion of error overruled 87 So. 
666, 125 Mi.ss. 387. 

54 . Ala.—Brannan v. Oliver, 2 Stow. 

47, 39 Am.D. 39. 

24 C.J. p 175 note 21 [d]. 

Ky.—Naylor v. Thomas, 228 S. 
W. 9, 190 Ky. 688. 

24 C.J. p 174 note 23. 

5ft Ky.—Naylor v. Thomas, supra. 
Neb.—Johnson v. Erickson, 194 N. 

W. 670, no Neb. 611. 

Ohio.—Naus v. Vorndran, 166 N.E. 

450, 116 Ohio St. 327. 

Pa.—In re Apple’s Estate, 31 Pa. 
Dist. & Co. 445, 52 York Leg.Rec. 
18. 

24 C.J. p 174 note 24. 

57. Ohio.—^Naus v. Vorndran, 156 N. 

E. 4-50, 116 Ohio St. 827. 

Pa.—In re Wallace’s Estate. 149 A. 
473, 476, 299 Pa. 333, citing dor. 
pns Jaris. 

Wls.—O’Dell v. Rogers, 44 Wis. 136. 
24 C.J. p 176 note 26. 

Elsettoa of ssooutor eoBolasi-vs 
Judgment of deceased partner’s ex- 
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under an option in a lease executed by the testator, 
by a corporation lessee in which the executor is a 
stockholder.58 The executor may obtain leave of 
court to purchase at his own sale, in which case a 
purchase by him will give him good title.59 It has 
also been asserted that where the representative has 
a personal interest in the property he may become 
the purchaser,®® and a purchase by the representa¬ 
tive has also been upheld where the sale was a fair 
one and a fair price was given for the property.®^ 
It is within the discretion of the executor at a pub¬ 
lic sale to bid up the property, in his representative 
capacity, to the price at which he desires to sell.®^ 
Where a mortgagee was appointed administrator of 
the estate of the mortgagor, but did not take pos¬ 
session of the mortgaged premises or take any steps 
to have them sold for the payment of debts, but 
foreclosed his mortgage while he was acting as ad¬ 
ministrator, he had the right to become the pur¬ 
chaser at the foreclosure sale.®® A person who was 
nominated as an executor in the will, but has not 
qtialified or acted as such, may purchase the prop¬ 
erty of the testator at a sale made by the executor 
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or executors who did qualify,®® or a representative 
who has resigned or been discha]:ged may become a 
purchaser at a sale subsequently made by the per¬ 
sonal representatives remaining in office, or by his 
successor.®® The rule forbidding a purchase by an 
executor by means of an agent does not apply where 
the purchase is made for purposes of power of in¬ 
vestment for benefit of the beneficiaries.®® A repre¬ 
sentative who has sold real property of his decedent 
may purchase the same for himself from the pur¬ 
chaser at his sale, provided the first sale was real 
and bona fide and not a mere sham or pretense to 
enable the representative to acquire title.®^ 

Whether sale void or voidable. A purchase by 
an executor or administrator at his own sale is usu¬ 
ally held to be not void but merely voidable at the 
option of those interested;®® but where the trans¬ 
action is tainted with actual fraud, it is void.®® So, 
also, where the executors had no power to sell, but 
under the mistaken belief that they had, sold the 
real estate, and became the purchasers of a portion 
of it, it has been held that the sale was void, and 


ecutors, authorized by will to soil 
testator's interest to his son. also an 
executor, at such price as they 
deemed Just to other heirs, is con¬ 
clusive.—In re Wallace's Estate, 149 
A. 473, 2>99 Pa. 333. 

58. Ky,—Enslen v. Enslen, 199 S.W. 
794, 178 Ky. 610. 

59. Pa.—In re Apple’s Estate, 31 Pa. 
Dist. & Co. 445, 52 York Leg.Rec. 
18. 

24 C.J. p 175 note 26. 

aifeot of statute 

Even though a statute, prohibiting 
an executor from bidding at the .sale 
of his decedent’s real estate with¬ 
out obtaining leave of court, applies 
only to sales for payment of dece¬ 
dent’s debts, the executor should 
obtain leave of court in order to 
purchase at his own sale regardless 
of the purpose of the sale.—In re 
.Xpple’s Estate, 31 Pa.Dist. & Co, 445, 
52 York Leg.Rec. 18. 

60. Ala.—McLane v. Spence, 6 Ala. 
894. 

24 C.J. p 175 note 27. 

61. Va.—McKey v. Young, <4 Hen. 
& W, 430, 14 Va. 430. 

24 C.J. p 175 note 28. 

Frloa higher thaa hid at public tale 
Where widow and executrix of 
testator bought his land for price 
higher than was bid at public sale 
pursuant to plan of son to pay tes¬ 
tator’s debts with consent of per¬ 
sons interested in estate, sale vested 
title free from trust in executrix, 
although son became insane prior 
to completion of sale.—Malone's 
Guardian ad Litem v. Malone, 73 S. 
W.2d 38. 2-55 Ky. 210. 


68. S.C.—Sherw'ood v. McLaurin, 88 
S E. 363, 103 S.C. 370. 

03L Minn.—Fleming v. McCutcheon, 
88 N.W. 433, 85 Minn. 152. 

64. N.Y.—^Valentine v. Duryea, 37 
Hun 427. 

65. NJ.—Clark v. Denton, 36 N.J. 
Eq. 419, affirmed 36 N.J.Eq. 534. 

66. Md.—Harlan v. Lee, 199 A. 862, 
174 Md. 679. 

Zuterost as trustee 

(1) Where will provides that ex¬ 
ecutor should invest one third of 
estate and pay income thereof to 
testatrix’ daughter and the corpus 
thereof to daughter’s children on 
death of daughter, interest of ex¬ 
ecutor as trustee in sale of ground 
rents belonging to estate is not in 
contlict with the other benefleiaries 
of the will, but is in common with 
them, since executor is entitled to an 
undivided one third of the estate in 
common until distribution with the 
other benefleiaries.—Harlan v. Lee, 
supra. 

(2) The executor as trustee is en¬ 
titled to an opportunity to acquire 
in severalty any portion of the es¬ 
tate for the use and benefit of the 
trust.—Harlan v. Lee, supra. 

(3) He is required to account for 
purchase price as executor and to 
assume personally the whole re¬ 
sponsibility of the purchase as long 
as the purchase is without the sanc¬ 
tion of a court of competent Juris¬ 
diction as a proper investment of the 
trust funds.—Harlan v. Lee, supra. 
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67. Ky.—Enslen v. Enslen, 199 S. 
W. 794, 178 Ky. 610. 

2 4 C.J. p 175 note 35. 

68. Neb.—Johnson v. Erickson. 194 
N.W. 670, no Neb. 511. 

N.Y.—Le Page v. Goldstein, 201 N. 

Y.S. 158, 121 Misc. 233. 

Pa.—In re Messmore’s Estate, 138 
A. 81, 290 Pa. 107. 

24 C.J. p 175 note 36. 

Bale by purchaser 

(1) Where realty belonging to de¬ 
cedent was conveyed by the execu¬ 
tor and executrix to a third person 
and the next day reconveyed by such 
person and his wife to the executrix 
individually, it was a single transac¬ 
tion, and the deed was voidable, un¬ 
der the rule that a conveyance by an 
executor of land belonging to the 
estate, made to himself directly or 
indirectly, is voidable.—Lc Page v. 
Goldstein. 201 N.Y.S. 158. 121 Misc. 
233. 

(2) Executor's sale of trust prop¬ 
erty at one half its advertised value 
and conveyance thereof by purchas¬ 
er to executor's wife was voidable at 
option of cestui que trust.—Grist v. 
Carswell, 165 So. 102, 231 Ala. 442. 
Sale to agoat 

A sale by executor to purchaser as 
agent of executor in his private ca¬ 
pacity is not denounced by the law 
as fraudulent in fact and is not ab¬ 
solutely void, but IS merely void¬ 
able on objection by a party in inter¬ 
est.—Harlan v. Lee, 199 A. 862, 174 
Md. 579. 

69. Conn.—Sheldon v. Woodbridge* 2 
Root 473. 
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could not be enforced against themJ^ 

A sale to a near relative of the representative as 
improper and voidable,especially if the represen¬ 
tative has unduly favored such purchaser.^^ How¬ 
ever, where the sale is fair and bona fide and for 
adequate consideration, the sale will be upheld. 

Ratification. A purchase by an executor or ad¬ 
ministrator at his own sale may be ratified by the 
persons interestcd.^^ An acquiescence in the sale by 
the heirs for a long time will create a presumption 
of ratification,'^® and an heir or legatee who receives 
the proceeds with knowledge of the facts thereby 
ratifies the sale or becomes estopped subsequently 
to attack it.*^® 

§ 289. Conveyance 

The power given by will to an executor to eell realty 
Includes the power to convey, and a conveyance may be 
valid although It does not expressly refer to the power. 

A will giving the executor power to sell realty 
carries by necessary implication the power to con- 
vcy,77 which authority, it is held, may be delegat- 
cd.78 
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Form and contents. It is not necessary that the 
conveyance should set out the existence of circum¬ 
stances warranting the sale*^® or show that the sale 
was made in the manner authorized,®® nor is a 
deed invalid because of the omission of the word 
“grant” therefrom, where the words “remise, re¬ 
lease and forever quit claim” are used.81 

The conveyance must be executed in the name 
of the executor,®® but the fact that the convey¬ 
ance is not executed by the executor in his repre¬ 
sentative capacity will not invalidate it as a prop¬ 
er exercise of the power of sale where it clearly 
appears from the instrument that he is acting in 
such capacity.®® Where one who is executor and 
trustee under a will has power to sell as executor, 
a deed signed by him as executor only and not as 
trustee is sufficient.®^ 

Recital of power. Although it is the better prac¬ 
tice for a conveyance by an executor pursuant to a 
power to include a recital of such power,®® such a 
recital is not necessary to the validity of the con¬ 
veyance,®® provided the instrument shows that the 


IiO.—Tucker v. Benedict, 38 So. 142, 
114 La. 203. 

Wt S.C.—Drayton v, Drayton, 2 S. 
C.Eq. 260 note, 

71. Pa.—In re Schnebly, 94 A, 827, 
249 Pa. 208. 

24 C.J. P 176 note <50. 

TSl Mass.—Oberlin College v. Fow¬ 
ler, 10 Allen 645. 

Pa.—In re Schnebly. 9-4 A. 827, 249 
Pa. 208. 

73. KJ.—Ollphant v. Carr, 142 A. 
430, 103 N.J.Eq. 165, affirmed 151 
A. 907, 106 N.J.Eq. 283. 

74. Pa.—In re Messmore’s Estate, 
138 A. 8i; 290 Pa. 107. 

24 C.J. p 176 note '39. 

7B. U.S.—Hoyt V. Latham, Minn., 12 
S.Ct. 568, 143 U.S. 553, 36 L.Ed. 
259, reversing 14 F. 433, 4 McCra¬ 
ry 587. 

24 C.J. p 176 note 40. 

76 . Pa.—In re Messmore's Estate, 
138 A. 81, 290 Pa. 107. 

24 C.J. p 176 note 41. 

mat sssoutor gavs aots for pnr- 
eliaao price of property of estate did 
not prevent legatees from contest¬ 
ing alleged sale to himself.—In re 
Messmore's Estate, supra. 

77 . Ky,—^Melheiser v. Central Trust 
Co. of Owensboro, 36 S.W.2d 377, 
287 Ky. 757—Buckner v. Buckner, 
215 S.W. 420, 186 Ky. 640. 

M.C.—^Powell V, Norfolk-Carolina 

Timber Corporation, 138 S.E. 161, 
193 N.C. 794- 
24 C.J. p 177 note 60. 

Cbas fot eoaroyaaos 
Where the power to sell is sub¬ 


ject to a time limitation, the execu¬ 
tor may execute a conveyance after 
the time has expired if the sale was 
consummated within the time limit¬ 
ed.—In re Messmore's Estate, 138 A. 
81, 290 Pa. 107—24 C.J. p 168 note 
60 Cd]. 

la will 

Where a testator states in his 
will that he "sells" land to a certain 
person for a certain sum, he implied¬ 
ly gives the executors power to con¬ 
vey to such person on payment of 
the purchase money.—Jones' Ex’rs 
v. Jones, 13 N.J.Eq. 236. 

Coavsyaaoe wtthoat salo 

(1) Under will directing executors 
to sell certain property subject to 
life estate of testator's wife, and 
bequeathing to testator's only child, 
who, with her mother, were sole 
heirs at law, money equal to amount 
of proceeds from auction sale of 
property which she might purchase 
thereat, executors and trustees may 
make direct conveyance to daughter 
without sale.—Duke v. Allen, 186 A. 
16, 48 R.I. 127. 

(2) Deed by executors to bene- 
flclarles at agreed value for which 
grantees were charged as payment 
on distributive shares was distribu¬ 
tion by executors as exercise of 
power of sale under will.—In re 
Wagner's Will, 244 N.Y.S. 126, 137 
Misc. 604. 

78. S.C.—Glenn T. Walker, lOO S.E. 

706. 113 S.C. 1. 

24 C.J. p 177 note 61. 

Presumption of vslIditT of dood 

A deed executed under a power of 
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attorney given by an executor au¬ 
thorized by will to sell the property 
is presumably valid.—Webster v. 
Black, 83 S.E. 941, 142 Ga. 806. 

79 . Ala.—Burton v. Jones, 102 So. 
807, 212 Ala. 353. 

Mass.—Justice v. Soderlund, 114 N. 

E. 623, 225 Mass. 320. 

90. S.O. —Turnlpsced v, Hawkins, 
12 S.C.L. 272. 

Private sale 

Warranty deed to land in Georgia 
by executors of will executed in Ten¬ 
nessee, probated therein, and wit¬ 
nessed according to laws of Geor¬ 
gia, which does not recite advertise¬ 
ment, and where there is no proof 
that property was advertised and 
sold by executors at public outcry, 
will be deemed to have been made 
in pursuance of private sale.—Chat¬ 
tanooga Iron A Coal Corporation v. 
Shaw, 122 S.E. 597, 157 Ga. 869. 

81. Mass.—^Justice v. Soderlund, 114 
N.B. 623, 225 Mass. 320. 

88. Ala.—Burton v. Jones, 102 So. 
807, 212 Ala. 353. 

83. Ga.— Terry v. Rodahan, 5 S.B. 
38, 79 Ga. 278, 11 Am.S.R. 420. 

Miss.—Cohea v. Johnson, 13 So. 40, 
69 Miss. 46. 

Pa.—Miller v. Meetch, 8 Pa. 417. 

24 C.J. p 177 note 69. 

84. 111.—Dime Savings 4b Trust Co. 
V. Knapp, 138 N.E. 723, 807 111. 
432. 

8B. W.Va.—Smith v. Henning, 19 W. 
Va. 696. 

Sfti Ala.—Burton v. Jones, 102 So. 
807, 212 Ala. 853. 
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grantor had in. view the subject of the power.®^ 
An intention to exercise the power of sale suffi¬ 
ciently appears where there is some reference to 
the power in the conveyance,®® where there is a 
reference to the subject matter on which the pow¬ 
er is to operate,®® or where the conveyance would 
have no operation and would be insensible and ab¬ 
surd if it were not intended as an exercise of the 
power.®® Thus the deed of an executor who had 
no estate whatever in the land, but only a power to 
sell, will be considered an exercise of that power.®i 
Where in addition to his power to sell, the execu¬ 
tor had an individual interest in the property, 
whether the deed is an exercise of the power or 
only a grant of his interest depends on his intent as 
indicated by the face of the instrument and the cir¬ 
cumstances under which it was executed and deliv¬ 
ered.®® In such case, a conveyance made without 
actual reference to the power has been presumed a 
deed of his individual interest alone,®® unless it is 
executed by him as the representative of the es¬ 
tate.®^ 

Warranties or covenants. A power of sale given 
by the will ordinarily does not authorize an executor 
to bind the estate by covenants in the deed, includ¬ 
ing covenants of warranty.®® Unless the executor 
specially agrees to give a deed with covenants, he 
is under no obligation to do so.®® Moreover, if he 
gives a deed with covenants, they operate, if at all, 
only as a personal obligation,®*^ although they do 
not have this effect if the terms of the covenant in¬ 
dicate that he did not intend to bind himself per¬ 
sonally.®® 

However, a covenant by an executor, conveying 
one of two lots, restricting the use to which the re¬ 
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tained lot might be put, while not effective to im¬ 
pose liability on the estate as a covenant, may be 
effective as a grant of an easement.®® It has also 
been held that, where on a sale of real estate under 
a power in the will the executors stipulated that all 
taxes, assessments, etc., would be allowed out of the 
purchase money and the property conveyed free 
from all encumbrances, and several years afterward 
an unpaid assessment which was a lien on the prop¬ 
erty was discovered, the purchaser might recover 
the amount of such assessment from the executors 
as such.i 

Seal. A deed by an executor, not under seal and 
in execution of a power, will be upheld as a con¬ 
tract to convey; and where testator’s heirs have re¬ 
ceived a substantial part of the estate, they cannot 
defeat the deed because of the absence of the seal.® 

Construction and effect. In matters of descrip¬ 
tion the usual rules of construction as applied to 
conveyances apply to a deed of land from an execu¬ 
tor or administrator.® A covenant by the represen¬ 
tative against his own acts docs not by implication 
warrant the title or amount to a covenant that his 
decedent was seized of the premises.^ The mere 
form of a conveyance by an executor under a pow¬ 
er in the will may be disregarded and the effect of 
the conveyance determined by the power.^ 

Presumption of authority. Where the grantor in 
a conveyance stjdes himself the executor and pos¬ 
session accompanies the deed, it will be presumed 
after the lapse of many years that the grantor had 
authority to make the deed.® 

A conveyance before the probate of the will has 
been held good where the will was afterward pro- 
bated.7 


W.Va.—Bartlett v. Bartlett, 11 S.E. 

732, 34 W.Va. S3. 

24 C.J. p 177 note 63. 

87. Ala.—Burton v. Jones, 102 So. 
807, 212 Ala. 363—Owens v. Ca¬ 
chet, 93 So. 509, 207 Ala. 563. 

24 C.J. p 177 note 64. 

88. Neb.—Wlllier v. Cummlngrs, 136 
N.W. 559, 91 Neb. 671. 

88. Neb.—Willler v. Cummlncrs, su¬ 
pra. 

90. Neb.—Willler v. Cummings, su¬ 
pra. 

Pa.—In re Messmore's Estate, 138 A. 
81, 290 Pa. 107. 

91. Pa.—In re Messmore's Estate, 
supra. 

24 C.J. p 178 note 79. 

98. Iowa.—Feaster v. Fagan, 113 
N.W. 479. 135 Iowa 633. 

84 C.J. p 178 note 82. 

9er Mo.—Armor v. Frey, 161 S.W. 

829, 253 Mo. 447. 

24 C.J. p 178 note 81. 


94 . Ala.—Burton v. Jones, 102 So. 
807, 212 Ala. 353. 

95 . N.Y.—Simmons v. Crisfleld, 90 
N.E. 956, 197 N.T. 365, 26 L.R.A., 
N.S., 663, affirming 108 N.Y.S. 234. 
123 App.Div. 201. 

Va.—Grantland v. Wight, 4 Munf. 

295, 19 Va. 295. 

24 C.J. p 177 note 71. 

90 . N.J.—Randolph v. Rafferty, 113 
A. 233. 92 N.J.Eq. 428. 

24 C.J. p 177 note 71 [a]. 

97. Ky.—Ross v. Barr, '53 S.W. 658, 
21 Ky.L. 974. 

24 C.J. p 1T7 note 72. 

98. U.S.—Thayer v. Wendell, C.C. 
Mass., 23 F.Cas.No.l3.87S, 1 Qall. 
37. 

24 C.J. p 178 note 78. 

99 . N.Y.—Simmons v, Crisfleld, 90 
N.E. 956, 197 K.Y. 365, 26 L.R.A., 
N.S., 668, affirming 108 N.Y.S. 284. 
128 App.Div. 201. 
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1 . N.Y.—Alexander v. Greacen, 73 
N.Y.S. lOOl, 36 Misc. 526, revers¬ 
ing 72 N.Y.S. 1085, 36 Misc. 133. 

а. N.C—Vaught V. Williams, 97 S. 
E. 737, 177 N.C. 77. 

3. N.Y.—Bloomfield v. Ketcham, 95 
N.Y. 657. 

24 C.J. p 178 note 77. 

4. N.Y.—Sandford v. Travers, 20 N. 
Y.Super. 498. modified on other 
grounds 40 N.Y. 140. 

б. Ga—Dodge v. Cowart, 62 S.E. 
987. 131 Ga. 549. 

Pa.—Kobeno v. Marlatt, 6 Pa.Co. 251. 

6. U.S.—Fronsoe v. Bushnell, Ohio, 
251 F. 8'50, 164 C.C.A. 66. 

Bapse of thirty years 

5. C.—Maverick v. Austin, 17 S.C.Ii. 
69. 

7. Mo.—^Wilson v. Wilson, 54 Mo. 
213. 
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The probftte court has power to direct the execu¬ 
tion of a conveyance on compliance by the purchas¬ 
er with the terms of his contract, if the adminis¬ 
tration of the estate is still pending.^ 

The deed is not evidence of ownership by dece¬ 
dent at the time of his death.® 

§ 290. Payment and Recovery of Purchase 

Money 

a. In general 

b. Actions to recover purchase money 

a. In General 

Executors who tell land under a power granted in 
the will are authorized to collect the purchase money and 
on default by the purchaser they may, among other 
things, resell the property. 

Where real property is sold by executors under 
a power in the will, the executors are authorized to 
collect and receive the purchase money and enforce 
any security given for deferred payments,^® and 
they do not lose their power as such to receive the 
money, nor is the purchaser relieved of his duty to 
pay to them because an unsuccessful effort has been 
made to secure the payment of the principal sum to 
the persons ultimately entitled to receive it from the 
executors.il Where the executors have sold realty, 
it must be presumed that the money paid therefor 
is in their hands waiting distribution or that the per¬ 
sons entitled thereto have received it.i® 

Resale and recovery of difference in price. Where 


the purchaser refuses to complete his purchase, the 
executor usually has a remedy by making a resale 
and proceeding against the purchaser for the dif¬ 
ference in price,1® but this remedy is not exclusive 
and does not preclude an action for the purchase 
money.i^ 

b. Actions to Recover Purchase Money 

An executor who hat told realty purauant to a pow¬ 
er contained In the will has a right, on the purchaaer’a 
default, to aue for the purchaae money. 

An executor who has sold realty pursuant to a 
power contained in the will has the right to sue for 
the purchase money and coerce payment as an in¬ 
cident to his right to receive the same,l® but where 
he had no legal right to sell, he cannot maintain an 
action for the purchase money.i® 

Enforcement of vcndor*s lien. Under a statute 
authorizing a person with whom or in whose name 
a contract is made for the benefit of another to sue 
thereon, administrators to whom a note for the pur¬ 
chase money of land sold by the estate is made pay¬ 
able can maintain an action to enforce a vendor’s 
lien thereon, although the conveyance was made by 
the heirs.i^ 

Defenses. Fraud in the,sale has been held a good 
defense to an action by the executor for the pur¬ 
chase money.i® Where the property was sold with¬ 
out any contract as to encumbrances, and conveyed 
by deed without covenants, the fact that taxes were 
a lien thereon at the time of the sale, and were paid 


8. Cal.—In re Backesto’s Estate, 218 
P. 597. 63 Cal.App. 265. 

8. Tex.—McBride v. Loomis, Com. 

App., 212 S.W. 480. 
la Ill.—Cannon v. Garrett, 268 Ill. 
App. 18. 

Ky.—Casebolt v. Keel’s Adm’r, 43 S. 

W.2d 623, 241 Ky. 157. 

24 C.J. p 179 note 90. 

Fajmsat la ooafsdorata moasjr 

(1) Payment of purchase money or 
of a bond and mortgage given to 
secure the same, when due, in Con¬ 
federate money, may be good and 
discharge the debt if the payment 
was made and accepted in good 
faith.—Glasgow v. Lipse, Va., 6 S. 
Ct. 767. 117 U.S. 327, 29 L.Bd. 901— 
24 C.J. P 179 !)ote 96. 

(2) An executor or administrator 
receiving such payment in good faith 
at a time when Confederate money 
was the only currency in general 
circulation in the locality is not lia¬ 
ble for the resulting loss. 

La.—^Womack’s Succession, 28 La. 
Ann. 677. 

Va.—Mills V. Mills, 28 Gratt. 442, 
69 Va. 442. 

24 C.J. p 179 note 97. 


Mode of payment where devisee's 
share conveyed to another dev¬ 
isee 

Where devisees, each of an un¬ 
divided interest in land, conveyed 
it to their uncle, also a devisee of 
an undivided interest, and the execu¬ 
tor, acting under power, sold the 
land to the uncle for division of 
proceeds among all the devisees, the 
right to the land conveyed by re¬ 
spondents attached to Its proceeds, 
and the uncle became entitled there¬ 
to, and the executor was justified in 
relying on the recorded deed showing 
the conveyance, and in crediting the 
uncle on the price with his one- 
third share as a devisee of the pro¬ 
ceeds of sale and seven hundred dol¬ 
lars representing respondents' share. 
—In re Pagan, 151 N.Y.S. 701, 166 
App.Div. 214. 

AUowaass for defect ia title 
Where it was discovered after ex¬ 
ecutor’s sale of realty that realty 
was encumbered by right of way, ex¬ 
ecutor could not be surcharged for 
reduction of purchase price he al¬ 
lowed because of such easement.— 
Appeal of Schlosser, 181 A. 640, 119 
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N.J.Eq. 201. affirmed 182 A. 636, 119 
N.J.Eq. 488. 

11. Pa.—McElroy v. Nucleus Ass'n, 
18 A. 1063, 131 Pa. 393. 

IS. S.C.—Mobley v. Jackson, 90 S. 
E. 23, 105 S.C. 460. 

13. Ala.—Adams v. McMillan, 7 
Port. 73. 

Cal.—Crouse v. Peterson, 62 P. 475, 
616, 130 Cal. 169. 80 Am.S.R. 89. 

24 C.J, p 180 note 10. 

14. Gal.—Crouse v. Peterson, supra. 

1& Cal.—Crouse v. Peterson, 62 P. 
475. 615, 130 Cal. 169, 80 Am.S.R. 
'89. 

N.C.—^Duer v. Harr ill, 8 N.C. 50. 

13. Mass.—Richardson v. Crooker, 7 
Gray 190. 

24 C.J. p 179 note 99. 

17. Ky.—McClure v. Bigstaff, 37 S. 
W. 294, 38 S.W. 431, 18 Ky.L. 601. 

18. Del.—Miller v. Baynard, 7 Del. 
569. 83 Am.D. 168. 

Pa.—^Kelly v. Saunders, 85 A. 9, 286 
Pa. 693. 

24 C.J. p 179 note 2. 
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by the purchaser to remove the encuthbrance there¬ 
of, constitutes no defense to an action for the 
price.i® Where executors offer real property of 
their testatrix for sale pursuant to the terms of the 
will, and a contract for the sale thereof is entered 
into with a person having no knowledge of the ex¬ 
istence of a restrictive agreement, signed by the tes¬ 
tatrix, with other property owners, thereby impos¬ 
ing a servitude on the land, the purchaser cannot be 
compelled specifically to perform the contract.^® 

Counterclaims and credits. In an action on a note 
given to an executor for the purchase price of prop¬ 
erty sold by the executor to defendant, an answer 
that the testator was indebted to defendant in a sum 
named is not good as a counterclaim,nor can a 
note for a certain amount executed by one of de¬ 
fendants to the mother of one of the minor lega¬ 
tees, which was not agreed to by the executor and 
which has never been paid, be allowed as a cred- 
it.22 

Restoration of status quo. Where the purchaser 
defends on the ground that the executor was with¬ 
out power to sell, the purchaser must offer to re¬ 
store what he has rcccived,23 and this involves a 
duly to account for the profits realized during his 
possession of the propcrty.24 Similarly, where an 
executor’s deed was defective, as purporting to con¬ 
vey his own interest only in the property, he having 
no legal interest in it, hut only a naked power to 
sell, still the purchaser acquired an equitable estate 
by the deed which he must reconvey or offer to re- 
convey, before he can make any defense to the pay¬ 
ment of notes given for the purchase money.25 


However, it has been held that where the sale it¬ 
self was invalid, the purchaser is not bound to offefr 
to surrender possession to entitle him to resist the 
collection of the purchase money.26 

Estoppel. A purchaser of real estate from exec¬ 
utors and trustees, on sale without order of court, 
after ratification by the orphans’ court, when all 
persons interested appeared, and the fund from the 
sale has been distributed and a dividend paid credi¬ 
tors, is not entitled to question the validity of the 
sale in an action on a bond for the price.27 Bene¬ 
ficiary purchasers under a trust agreement, who 
assented thereto for years, entered into possession, 
sold portions of the properly, made payments on 
the price, and in all respects ratified the transaction 
between the purchasing syndicate, of which they 
were members, and the vendor, until sued for the 
balance of the price, are estopped from claiming 
that they received no title to the property, or that 
the sale, which was one by an executrix under a 
power, was irregularly made.28 

§ 291. Proceeds 

Where realty It gold by an executor purauant to a 
power contained In the will, the proceeda ahould be dia- 
tributed at the will directa. Such proceeda are aubject 
to the claima of the creditora of the eatate, even though 
the power waa not granted for the purpoae of paying 
debta. 

Where realty is sold by an executor under a pow¬ 
er contained in the will, the beneficiaries of the will 
ordinarily take the same interest in the proceeds of 
the sale as they had in the land.29 Where a power 
is lawfully exercised for certain specified purposes. 


19 . Ind.—Boaz v. McChepney, 53 
Ind. 193. 

80 . N.Y.—Scudder v. Watt, 90 N. 
Y.S. 605, 98 App.Div. 22S. 

24 C.J. p 179 note 93. 

81 . Ky.—Dunn v. Carpenter, 10 Ky. 
L. 494. 

Ml as.—Mellen v. Boarman, 21 Misa 
100 . 

24 C.J. p 180 note 4. 

88. Tex.—^Wright v. Heffner, 57 Tex. 
•518. 

83 . Qa.—Keen v. McAfee, 42 S.E. 
1022, 116 Ga. 728. 

N.Y.—Mathewson v. Geer, 205 N.Y. 
S. '451. 210 App.Div. 160, revers¬ 
ing 197 N.Y.S. 690, 120 Misc. 120. 

84 . N.Y.—Mathewson v. Geer, su¬ 
pra. 

88^ Ill.—Bond v. Ramsey. 89 Ill. 29. 
24 C.J. p 180 note 6. 

88. Ala.—Fambro v. Gantt, 12 Ala. 
298. 

Miss,—Washington v. McCaughan, 
84 Miss. 804. 

24 O.J. p 180 note 7. 


87. Pa.—Donnelly v. Byers, 83 A. 
296, 234 Pa. 339. 

88. Mont.—Goodell v. Sanford, 77 P. 
522, 31 Mont. 163. 

89 . N.J.—Randolph v. Rafferty, 113 
A. 233, 92 N.J.Eq. 428. 

Pa.—In re Dutton’s Estate, 151 A. 
697, 301 Pa. 94. 

Dower 

Testator's widow acquired vested 
right to money representing value 
of her dower estate in testator’s 
land when widow as executrix re¬ 
leased dower and sold land under 
testamentary power of sale without 
having brought action for admeas¬ 
urement of dowex.—In re Stevens’ 
Will, 277 N.Y.S. 469, 154 Misc. 415. 
Droflt realiiad oa sala 

Under New York law, title to farm 
devised to testatrix’ children with a 
power of sale conferred on executors 
passed to children on testatrix* death, 
and executors had a mere power of 
sale, on exercise of which title passed 
from children to purchaser, and chil¬ 
dren took an equivalent estate in 
proceeds, and hence profit realized 
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on sale belonged to children and 
was taxable to them to the exclu¬ 
sion of the estate.—^Weber v. Com¬ 
missioner of Internal Revenue, C.C. 
A., Ill P.2d 766. 

Prsmatnre sale 

Where an executor, having power 
to sell certain land on the death of 
testator’s widow and divide the pro¬ 
ceeds among testator’s heirs, sold 
the same during the widow’s life, 
his void deed did not convert the 
equitable interest of the legatees in 
the property, so as to compel them to 
interplead with the widow’s repre¬ 
sentatives as to their contesting 
claims on the purchase money paid 
for such deed.—Pratt v. Worrell, 67 
A. 450, 66 N.J.Eq. 19-4. 

Deeds executed bjr beueflelaries 

Where a power of sale of land 
was never exercised by excutors, but 
wherever sales were made deeds were 
excuted by all the heirs, including 
the executors, and the moneys were 
received by one of them as repre¬ 
sentative and agent of the heirs, all 
persons Interested elected to take the 
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it is the duty of the executor to devote the proceeds 
to such purposes, and to pay over the surplus to 
such persons as the testator intended,and if the 
executor misapplies the proceeds, he is personally 
liable to the creditors and beneficiaries of the es- 
tate.*i 

Duty to account. An executor will be compelled 
to account in the probate court for the proceeds of 
real estate sold by him pursuant to the directions of 
the will,32 and in a proper case an executor into 
whose hands proceeds of the sale of realty have 
come, or are to come, may be required to give se¬ 
curity therefor but where a sale is made by the 
representative without authority, he cannot be com¬ 
pelled to account in his representative capacity for 
the proceeds.^^ Where the executor sells lands un¬ 
der a power conferred by the will on him personal¬ 
ly, and not as executor, he should not include the 
proceeds of sale in his executor’s account,^^ nor 
should proceeds received as trustee and not as ex¬ 
ecutor be brought into the administration account.^^ 
Where executors, having no power as such to sell 


land,, sell the testator’s land as agents for the dev¬ 
isees, they cannot be required to account as execu¬ 
tors for the proceeds of such sales.^^ 

Liability for debts. Where the testator has au¬ 
thorized or directed a sale of land for the payment 
of debts, the money arising therefrom becomes le¬ 
gal assets for that purpose.*® Moreover, since a 
testator cannot, by any power of sale in his will, re¬ 
lieve his land from liability for his debts in case 
the personalty is insufficient to pay them,®® it is gen¬ 
erally held that the proceeds of a sale under a pow¬ 
er may, if necessary, be used to pay debts, even 
though the power was not granted for that pur¬ 
pose.^® An executor who has paid out in satisfac¬ 
tion of decedent’s debts a sum in excess of the per¬ 
sonalty may reimburse himself from the proceeds 
of a sale of the realty.^^ 

It has been held, however, that, where real estate 
was not converted into personalty by the terms of a 
will until sale thereof more than two years from 
the date of testator’s death, the proceeds were dis¬ 
charged from liability for decedent’s debts.^*® Where 


proceeds of the property .—New Eng¬ 
land Trust Co. V. Morse, 136 N.E. 
835. 243 Mass. 39. 

Partition during tostator*s llfetiiiM 

Where a mother partitioned a farm 
between two of her sons, between 
whom she subsequently divided her 
estate by will, the fact that one son 
by Judicious management of his 
share of the farm increased Its val¬ 
ue, so that it sold subsequently for 
a much higher price than was 
brought by the other son's half of 
the farm when sold to pay debts, 
was no basis for Judgment that the 
second son, executor of the will and 
trustee thereunder with his brother, 
should divide the profits of his own 
management with his brother and 
the latter's daughters.—Buckner v. 
Buckner, 215 S.W. 420, 185 Ky. 540. 

30. Pa.—In re Raleigh, 65 A. 1119, 

206 Pa. 451. 

24 C.J. p 181 note 21. 

Trust fund for logotoos 

On the sale of land by an execu¬ 
tor, pursuant to a power to sell It 
and distribute the proceeds among 
the legatees, such proceeds become 
a trust fund in the executor's hands 
for payment to the legatees of their 
respective interests.—Turner v. Mine, 
248 S.W. 933, 297 Mo. 158. 

Piodgs of purohass-aoBoj aotos ob- 
OA sale 

Undeir will devising property in 
trugt and authorizing trustee, if nec¬ 
essary, to sell land to complete ed¬ 
ucation of grandchildren, trustee was 
authorized to sell land and to take 
back purchase-money notes and to 
pledge such notes to secure money 
to be used for education of such 


grandchildren.—^Lewis v. Keating, 86 
S.W.2d 417. 191 Ark. -422. 

Distribution prior to sale 
Where the wHl directs the realty 
to be sold and a specified amount 
of the proceeds to be distributed in 
a certain manner, and the realty ex¬ 
ceeds such amount in value, but 
owing to prevailing conditions it 
would be difficult to obtain an ade¬ 
quate price for the realty, the court, 
prior to a sale, may order the dis¬ 
tribution of such amount from cash 
on hand.—^Parker v. Milam, 61 S.W. 
2d 674, 166 Tenn. 266. 

31. Ky.—Buckner v. Buckner, 215 8. 

W. 420. 185 Ky. 540. 

24 C.J. p 183 note 51. 

Liabilities of executor or administra¬ 
tor see infra 5 296. 

33. Ky.—Buckner v. Buckner, su¬ 
pra. 

24 G.J. p 180 note 18. 

■stoppel 

(1) Grandchildren of testatrix 
were estopped, by their receipt and 
use of money paid them by their 
uncle, the executor, from the pro¬ 
ceeds of a farm, to compel him to 
account again for the amount.— 
Buckner v. Buckner, supra, 

(2) Executor selling estate prop¬ 
erty, having accepted piano at three 
hundred dollars valuation, could not 
deny it was of that cash value.— 
Arrington v. McDaniel, Civ.App., 4 
S.W. 2d 262, modified on other 
grounds, Com.App., 14 S.W.2d 1009, 
and certified questions answered 26 
S.W.2d 296, 119 Tex. 148. 

33. N.Y.—Holmes v. Cock, 2 Barb. 
Ch. 426. 

34. N.Y.—Matter of Hodgmaa, 42 
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N.Y.S. 1004, 11 App.Div. 344, af¬ 
firmed 55 N.E. 1096, 161 N.Y. 627. 
24 C.J. p 180 note 15. 

35. N.Y.—Matter of Brown, 6 Dem. 
Surr. 223. 

3& Pa.—In re Aston, 5 Whart. 228. 
87. Ky.—Offutt V. Divine’s Ex'r, ‘68 
S.W. 816, reversing on rehearing 
49 S.W. 1065, 20 Ky.L. 1732. 
N.Y.—Matter of Hodgman. 42 N.Y.S. 
1004, 11 App.Div. 344, affirmed '55 
N.E. 1096, 161 N.Y. 627. 

36. Ark.—Walker v. Norton, 136 S. 
W.2d 315, 199 Ark. 593. 

24 C.J. p 181 note 22. 

Proceeds of sale of homestead 
Will directing payment of debts 
and sale of homestead for purpose 
of carrying out provisions of will 
subjected proceeds thereof to pay¬ 
ment of debts, where there was prac¬ 
tically no nonexempt property.—In 
re Chase's Estate, 234 N.W. 294, 182 
Minn. 271. 

39. Ark.—Planters' Mut. Ins. Ass'n 
V. Harris, 131 S.W. 949, 96 Ark. 
222 . 

24 C.J. p 183 note 47. 

Real property as available for pay¬ 
ment of debts see infra fi 479. 

4a Mo.—^Doneghy v. Robinson, 210 
S.W. 655. 

N.Y.—In re Moose's Will, 272 N.Y. 
S. 140, 142, 241 App.Div. 829, cit¬ 
ing dbrpns Juris. 

24 C.J. p 181 note 23. 

41. N.Y.-—In re Bolton, 40 N.E. 787, 
146 N.Y. 267. 

43. Pa.—In re Cooper, 56 A. 67, 206 
Pa. 628, 98 Am.S.R, 799. 

Conversion of realty into personalty 
by will see Conversion 89 16-29. 
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testator divided his whole estate into two parts, 
called ‘^personal fund” and “real estate,” and it was 
plainly his intention that the real estate should bear 
the expense of the conversion thereof into money, 
equity will charge such expense to the proceeds of 
such real estate, although there is a general provi¬ 
sion in the will for the payment of all debts from 
the personal fund.*® While money received from 
the sale of mortgaged land belonging to an insolvent 
estate cannot be taken to pay the cost of a settle¬ 
ment suit in which a mortgage lien is enforced, so 
as to leave an amount insufficient to satisfy the 
mortgage, if personal property is used in paying in¬ 
surance, taxes, repairs, and interest on the mort¬ 
gaged property to an extent exceeding what is tak¬ 
en to pay costs of settlement, including attorney’s 
fee, commissioner’s fee, and advertising, the mort¬ 
gagee cannot complain, especially where he would 
have been required to pay a large part of such ex¬ 
penses out of the proceeds in case of foreclosure.^^ 

In an action to sell certain real estate of decedent 
and to make distribution of the proceeds arising 
•from the sale, moneys received by the executor from 
a sale of property under a power of sale in the will 
cannot be directed to be applied to the payment of 
the debts of the estate.^® 

Creditor of devisee. Where, after recovery of a 
judgment against devisees, but before execution sale 
thereunder the executors exercise their power of 
sale, the execution purchaser is not entitled to fol¬ 
low the fund in the executor's hands.^® Where the 
proceeds are directed to be divided among testator’s 
children, the administrator is entitled to receive the 
money in preference to a judgment creditor of one 
of the cbildren.^7 

Sale of another's land. Where an executor by 


mistake or otherwise has sold land not belonging to 
his testator the true owner is entitled to the pur¬ 
chase money.^* 

Liability of purchaser as to application of pro-- 
ceeds. The general rule is that, where a purchaser 
from an executor who sells under a power contained 
in the will pays over the purchase money in good 
faith to his vendor, he is under no duty or obliga¬ 
tion to see to the proper application or distribution 
of the money by the vendor and the validity of 
the deed of the executor is not impaired by his us¬ 
ing the money for a purpose other than that con¬ 
templated by the will.®® The rule is the same even 
though the sale is for payment of legacies.®^ It has 
been held, however, that if the debts are specific or 
scheduled, it becomes the duty of the purchaser to 
see that the purchase money is applied in satisfac¬ 
tion thereof.®^ 

Proceedings for distribution. Equity formerly 
took exclusive jurisdiction over the proceeds of a 
sale of real estate under a will as to compelling dis¬ 
tribution,®® but probate courts may be vested by 
statute with authority over such matters,®^ 

§ 292. Nature, Validity, and Effect of Sale 

A tale by an executor pursuant to a power granted 
In the will le not a Judicial tale. 

A sale by an executor acting under the authority 
of a power conferred by the will is in no sense ju¬ 
dicial in its character.®® The purchaser deals with 
the executor as he would with any other vendor,®® 
and the relationship is attended with the same inci¬ 
dents and governed by the same rules as apply to 
vendor and purchaser generally.®'^ Thus the pur¬ 
chaser is not required to accept an encumbered ti¬ 
tle.®® 


43 . W.Va.—Mathews v. Tyree, 44 
S.E. 526. 53 W.Va. 298. 

44 . Ky.—Sumrall v. Vanarsdall, 111 
S.W. 310, 33 Ky.L. 768. 

45 . X.T.—Matter of Qedney, 62 N. 
Y.S. 1023, 30 Mlsc. 18. 

4 & N.Y.—-Comrle v. Kleman, 147 N. 
Y.S. 689, 162 App.Div. 510. 

Rlffht of creditors to reach interests 
of benefleiaries under will see the 
C.J.S. title Wills 88 1329-1337, al¬ 
so 69 C.J. p 1242 note 56 et seq. 

47 . Pa.—Allison v. Wilson, 13 Serg. 
& R. 330. 

48 . Pa.—Miller's Appeal, 84 Pa. 391. 

24 C.J. p 181 note 29. 

40 . Ky.—^Walters' Guardian v. Rans- 
dell, 291 S.W. 399, 218 Ky. 267— 
Buckner v. Buckner, 216 S.W. 420, 
186 Ky. 640. 

Piu —FergUBon v. Weaver, 6 Pa.Dist, 
* Co. 678, 39 Lanc.L.Rev. 91, 67 


York.Leg.Rec. 166—In re Marsh’s 
Estate, 13 Northumb.Leg.J. 300. 

24 C.J. p 181 note 30. 

Writ of entry hy dsvlsse 

Executor's failure to account would 
not authorize writ of entry by dev¬ 
isee against innocent purchaser.— 
Bryant v. Lombardi, 169 N.E. 437, 
261 Mass. 489. 

60. Ill.—^Whitman v. Fisher, 74 Ill. 
147. 

Pa.—Cochrane’s Estate, 6l A. 989, 
202 Pa, 416. 

24 C.J. p 182 note 81. 

61. Pa.—Cadbury v. Duval, 10 Pa. 
266. 

24 C.J. p 182 note 86. 

68. Mass.—Andrews v. Sparhawk, 
13 Pick. 398. 

88 . Ky.—Monroe v. Wilson, 6 T.B. 
Mon. 122. 

Jurisdiction of proossdiags to compel 

mi 


distribution generally see infra 8 
‘511. 

54 . N.Y.—In re Vandervoort, 1 Redf. 
Surr. 270. 

34 C.J. p 182 note 37. 

66. Cal.—In re Backesto’s Estate, 
218 P. 597, 63 Cal.App. 265. 

24 C.J. p 183 note 40. 

Oonllzinatioa by court as affecting 
nature of sale 

The statutory requirement that no 
title shall pass until the sale be 
confirmed does not give to it the in¬ 
cidents of a judicial sale.—In re 
Backesto's Estate, 218 P. 597, 63 Cal. 
App. 265. 

56. Cal.—In re Pearson, 36 P. 934, 
102 Cal. 569—In re Backesto's Es¬ 
tate, 218 P. 597, 63 Cal.App. 866. 

67. Cal.—In re Backesto's Estate, 
supra. 

58. Cal.—^in re Backesto's Estate^ 
supra. 
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A sale can derive no aid from a power given by 
the will unless made under the power.®® Where the 
will contains a power of sale, but gives no power to 
mortgage the realty, a conveyance made for the 
purpose of indirectly subjecting the property to a 
mortgage is invalid.®® Where a power of sale is 
given to an executor, on the happening of a contin¬ 
gency which can only be ascertained by the exer¬ 
cise of judgment and discretion, and the executor 
in the honest exercise of his judgment determines 
that such contingency has happened and makes the 
sale, the sale cannot be invalidated even though it 
subsequently appears that the executor was mistak- 
en.®i A sale by an executor pursuant to direction 
in the will is not invalid because of the invalidity of 
the testamentary directions as to the disposition of 
the proceeds.®^ An executor will not be compelled 
by a decree of the orphans* court to execute a deed 
for real estate of the testator sold by him, where it 
appears that some of the devisees agreed with the 
other devisees that the property should not be struck 
off below a certain price, and that the crier disre¬ 
garded this understanding, and sold the property at 
a lower price to some of the parties to the agree¬ 
ment.®® 

It is not necessary to the validity of an executor’s 
sale under a power in the will to pay the mortgages 
and legacies that all the facts appear of record.®^ 

Estoppel, An estoppel to complain of a sale re¬ 
sults from the action of heirs or devisees in joining 
the executor in a conveyance of the land.®® Where 
executors sold real estate under a power in the will, 
and under a decree settling their accounts the cash 


received by such sale appeared, it did not estop one. 
interested in the estate, having notice of such ac¬ 
counting, from contesting the validity of the sale, 
where the account did not set out the facts render¬ 
ing the sale invalid, and no issue as to its validity 
was tendered.®® 

Void agreement for sale. An agreement by an 
executor, for himself and the other executors, to 
sell certain land of the estate, when the executors 
perfected title to the property, has been held to be 
void, as contrary to public policy.®^ Where a con¬ 
veyance was made and deed executed by executors 
after the will had been probated, and they were 
qualified and empowered to convey, it was imma¬ 
terial that, before their appointment, they had made 
an unauthorized or void agreement to sell to the 
same grantee.®® 

Oath of office. The validity of an executor’s deed 
cannot be questioned collaterally on the ground that 
the executor failed to file the statutory oath of of¬ 
fice.®® 

§ 293. Title and Rights of Purchaser 

A tale of realty under a proper exerelte of the pow¬ 
er granted by the will conveys all the title that the tes¬ 
tator had, free of the claims of heirs, devisees, and ered- 
itprs. 

After a will is admitted to probate it is the law 
for the administration of the testator’s estate, and 
a sale or conveyance of realty under a proper exer¬ 
cise of a power conferred thereby transfers all the 
title that the testator had,*^® and frees the land from 
any claim by the heirs or devisees,or general cred- 


BSi Ala.—Alabama Conference M. B 
Church South v. Price, 42 Ala. 39. 
24 C.J. p 183 note 58. 

60. N.Y.—Arnoux v. Phyfe, 39 N. 
T.S. 973, 6 App.Dlv. '505, affirmed 
54 N.B. 1089, 159 N.Y. 552. 

Power to sell realty as conferring 
power to mortgage see infra 9 298. 

61. S.C.—State ex rel. Daniel v. 
Strong, 192 S.E. 671, 185 S.C. 27. 

66. U.S.—Peters v. Bowman. D.C. 
Miss., 19 F.Cas.No.l 1,029, affirmed 
98 U.S. 56. 25 L..Bd. 91. 

68 . Pa.-^oblelgh'8 Estate, 2'3 Fa. 
Super. 271. 

64b Mass.—Justice v. Soderlund, 114 
N.E. 623, 225 Mass. 320. 

66 . Ky.—Buckner v. Buckner, 215 
S.W. 420, las Ky. 540. 

Estoppel in actions for purchase 
money seie aupra 9 290 b. 

AMoapUsg ponAaao money and de- 
Urpnag rOtoago to exeentor 
‘ accepting the purchase price of 
the land on distribution of the estate 
dnd dtlivery of a^relpaae to the ex¬ 
ecutor, the legatees and devisees es- 


! topped themselves and all persons 
I claiming under them from denying 
I the power of the executor to convey 
the premises.—Brinkerholf v. Mar¬ 
tin, 28 Pa.Dlst & Co. 227. 

66. N.Y.—^Weintraub v. Siegel, 109 
N.Y.S. 215, 57 Misc. 246. 

67 . Ga.—Blumenthal v. Cain, 96 S. 
E. 710, 22 aa.App. 596. 

68. Iowa.—Hunter v. Amish, 145 N. 
W. 877. 164 Iowa 397. 

69 . Tex.—Caddell v. Lufkin Land A \ 
Lumber Co., Com.App., 255 S.W. 
*397, affirming, Clv.App., 234 S.W. 
138. 

TO. N.Y.—^Midurban Realty Corpora¬ 
tion V. F. Dee.& L. Realty Corpo¬ 
ration, 160 N.E. 880, 247 N.Y. 307, 
affirming 322 N.Y.S. 601, 220 App. j 
Div. 814—Jandorf v. Smith, 217 N. 
Y.S. 145, 217 App.Div. 160-^Sehbltr 
V. Erasmus Realty Co., 176 N*7.S. 
648, 107 Mfsc. 27, affirmed 184'N-T. 
S. 840, 194 App.Dlv. 88. 

Pa.—^Krohmer v. Peale, 6 8ch.Reg. 

197. - 

’Tex.—^Jolm ..liabuBook ..Mat. (./DifA 'Iiin.*, 


Co. V. Duval, Clv.App.. 96 S.W.3d 
740. 743, quoting Ctorpns Juris. 

24 C.J. p 184 note 65. 

71. N.Y.—Harding v. O'Malley. 236 
N.Y.S. 172, 226 App.Div. 586—Bo¬ 
logna V. Weiner, 9 N.Y.S.2d 610. 
Pa.—In re Kidd's Estate, 141 A. 644, 
293 Pa. 21. 

24 C.J. p 182 note 42. 

Where ooaveyauoe le invalid be¬ 
cause of a lack of power, the title re- 
maihs in the heirs or devisees.— 
Gaines v. City of New Orleans, La., 
6 Wall. 642. 18 L.Ed. 950—24 C.J. p 
183 note 43. 

]blen created by devleee 

(1)' The execution of power of sale 
of land by an executor in course of 
adniinistration and settlement of the 
estate which created power divests 
title of devisee or legatee, regardless 
of lien of a third party bn the inter¬ 
est of the devisee. 

Del.—-Brennan v. Wilmington Trust 
Co., 126 A. 42, 2 W.W.Harr. 482. 
Qa.—Penn v. Mutual Cotton Oil Co., 

I .32JiK.E./13; 106 Ga. 152b • 
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itors,'^^ and discharges the land from the lien of 
debts not of record,7® or even of a judgment ren¬ 
dered against decedent in his lifetime.'^* However, 
where a sale is made with the collusion of the pur¬ 
chaser for the purpose of preventing the payment 
of the debts, the land will remain charged with the 
debts in the hands of the purchaser.*^® 

A purchaser in good faith from an executor who 
has power to sell gets a title and possession which is 
good at law, even though the sale is prematurely or 
indiscreetly made, or the necessity for the exercise 
of the power has not arisen, or the sale was made 
for an inadequate consideration, or in violation of 
the executor's duty, the relief against him, if any 
can be had, being only in equity and at the instance 
of the beneficiary whose interests have been preju¬ 
diced.^® However, a sale of land by executors with¬ 
out consideration or outside the scope of the power 
given them by the will is void as to the immediate 
grantee and subsequent grantees with notice, at the 
suit of the estate of the testator and his creditors, 
or at the suit of prior judgment creditors of the 
beneficiaries in such estate.^^ 

Relation hack. Where the executor is authorized 
to sell but is not given title, the title of a purchaser 
from the executor relates back to the testator's 
death,78 

Rule of caveat emptor, A sale by an executor 
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passes only such interest as testator had in the prop¬ 
erty,^® and a purchaser whose deed contains no 
covenants to cover defects in title takes at his own 
risk, and unless he can show fraudulent represen¬ 
tations on which he relied as an inducement to his 
purchase, he is without remedy in case the title 
proves defective or he otherwise gets less than he 
expected to secure by his purchase;®® but where 
the executor assures one about to purchase that he 
will make him a clear title and the purchase is made 
accordingly the purchaser is entitled to a title free 
from encumbrance,®^ and it has also been held that 
in case of a mistake, where the proceeds of the sale 
are still within the control of the court, relief may 
be granted to a purchaser.®® 

Protection as bona fide purchaser. Where one 
purchases land from an executor as such, he is 
bound to know whether or not the executor is au¬ 
thorized by the will to make the sale,®® and if the 
executor has no such power the purchaser is not an 
innocent or bona fide purchaser.®* However, where 
the executor has power to sell, a purchaser from him 
acquires good title notwithstanding the bad faith 
of the executor in making the sale, where he had 
no knowledge of such bad faith,®® for the purchas¬ 
er has a right to presume that the executor is act¬ 
ing in good faith,®® and is not bound to inquire 
whether a necessity for the exercise of the power 
given by the will exists.®^ 


(2) A residuary legatee’s Judg’ment 
creditor could not claim that power 
of sale of realty granted in will 
merged in title of the legralee and 
was void, where Judfnnent creditor 
ignored fact that unpaid debts of 
estate warranted a sale of the realty 
under power of sale granted in will. 
—Bacheldor v. Syreher, 25 N.Y.S.2d 
467, 175 Misc. 845. 

Cottvsyaaos hj honsflelariss 

Sale of land under the directions 
of a will passes a good title, al¬ 
though the persons entitled to the 
proceeds of the sale have previously 
conveyed their interests in the land, 
as such interests are personal and 
have no connection with the title. 
N.J.—^Vanderveer v. Conover, 40 N.J. 
Eq. 161. 

N.C.—Orrender v. Call, 7 S.E. 878, 
101 K.C. 398. 

Omid not provided for la will 

Under a statute excepting out of a 
will the interest of any child or chil¬ 
dren not named or provided for, a 
sale by an executor under a power in 
the will, while it transfers to the 
purchaser all that the executor could 
lawfully sell, does not affect the in¬ 
terest of such child or children.— 
Northrop v. Marauam, 18 P. 449, 16 
Or. 178. 

78. Ky.—Boswoirs Bx*x v. Senn's 


Adm’r, 219 S.W. 803, 187 Ky. 473. 
Pa.—Davidson v. Bright, 110 A. 301, 
267 Pa. 580. 

24 C.J. p 183 notes 44, 49. 

waere oreditors oaaaot roaoli pro¬ 
ceeds of sale, as where it is held 
that the proceeds of a power to sell 
for the benefit of legatees are not 
subject to the claims of creditors, 
the sale does not discharge the claim 
of the creditors on the land.—Han- 
num V. Spear, Pa., 2 Dali. 291, 1 L. 
Ed. 386. 

73. Pa.—Cadbury v. Duval, 10 Pa. 
265—Connelly’s Estate, 8 Del.Co. 
402. 

74. Ga.—Stallings v. Ivey, 49 6a. 
274. 

24 C.J. p 183 note 46. 

75. U.S.—Garnett v. Macon, C.C., 10 
F.CaB.No.6,245, 2 Brock. 185, 6 Call 
308, 10 Va. 308. 

76. N.J.—Lindley v. O’Reilly, 15 A. 
379. 50 N.J.I.,aw 636, 7 Am.S.R. 802, 
1 L.R.A. 79. 

24 C.J. p 184 note 66. 

77. Neb.—^Arlington State Bank v. 
Paulsen, 78 N.W. 808, 57 Neb. 717. 

24 C.J. p 184 note 68. 

7a U.S.—Meekins v. Branning Mfg. 
Co.. D.C.N.C., 224 P. 202. 

79. Cal.—^Wickersham’s Estate, 73 

H23 


P. 541, 139 Cal. 652, reversing 70 
P. 1079, 7 Cal.Unrep.Cas. 70. 

24 C.J. p 184 note 71. 

80. Ga.—Dowden v. Eskedor. 151 S. 
E. 385, 169 Ga. 672—Turner v. Pea¬ 
cock, 113 S.E. 685, 153 Ga. 870. 

24 C.J. p 185 note 72. 

81. Pa.—Reiner’s Appeal. 12 A 850. 

8a Pa.—Thomas’ Estate, 22 Pa. 
Dist. 373. 

8a Ky.—Buckner v. Buckner, 215 S. 

W. 420, 185 Ky. 640. 

24 C.J. p 186 note 75. 

84. Ky.—Buckner v. Buckner, su¬ 
pra. 

24 C.J. p 185 note 76. 

8a Kan.—Linn County Bank v. 

Grisham. 185 P. 54, 105 Kan. 460. 
Ky.—Buckner v. Buckner, 215 S.W. 
420, 185 Ky. 640. 

Mass.—Bryant v. Lombardi, 159 N.E. 

437, 261 Mass. 489. 

24 C.J. p 185 note 78. 

sa Ky.—Buckner v. Buckner, 216 
S.W. 420, 185 Ky. 640. 

Va.—Davis v. Christian, 16 Oratt. 
11. 56 Va. 11. 

87. Kan.—Linn County Bank v. 

Grisham, 185 P. 64, 106 Kan. 460. . 
Ky.—Walters’ Guardian v. Ransdefl, 
291 S.W. 399, 218 Ky. 267—Buckner 
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A purchaser with notice of a defect in the execu¬ 
tor's power to sell is not a bona fide purchaser;*® 
and if he has notice that the sale is made for a pur¬ 
pose other than that for which the will empowers 
the executor to sell, or is otherwise unauthorized, 
the legal title of the devisees is not divested.** The 
purchaser cannot safely disregard information 
which he cannot avoid receiving without extraordi** 
nary negligence.** However, it has been held that 
where an executor sells land, in excess of the pow¬ 
er conferred by the will, to pay debts of the testator, 
the purchaser is subrogated to the rights of credi¬ 
tors, and can hold possession of the land as security 
for so much of the money as was paid on the 
dcbts.*i 

Where the sale is tainted with fraud and covin 
between the executor and the purchaser, it is abso¬ 
lutely void and the title to the property remains un¬ 
changed.** 

Representative as bona fide purchaser. Even 
though a purchase by a representative at a sale by 
himself or by his corepresentatives pursuant to a 
power in the will is not set aside, still he is not a 
bona fide purchaser and is not entitled to protection 
as such.** 

Purchaser from representative. Although a pur¬ 
chase by a representative at his own sale is voida¬ 
ble, see supra § 288, a deed from him conveying the 
property to a bona fide purchaser who pays a valua¬ 
ble consideration will pass title,*^ and after there 
has been such a conveyance by the representative, 
the original purchase by him will not be set aside.** 
However, a purchaser with notice takes only such 
rights as the representative acquired by his pur¬ 


chase.** 

§ 294. Setting Aside Sale 

a. In general 

b. Persons entitled to attack sale 

c. Proceedings 

a. In General 

In a proper cate a aale of realty by the executor un¬ 
der a power conferred by the will may be eet aalde. 

A sale of real estate by the executor under pow¬ 
er conferred by a will which is imperfectly executed 
will be set aside.*^ A sale may be set aside be¬ 
cause it was not adequately advertised and unfair¬ 
ness in the sale resulted from the fact,** or where 
the representative or his close relative was the pur¬ 
chaser.** Where a will authorized the executor to 
sell so much of the real estate as was necessary to 
pay the debts, and he sold the whole property for 
a sum more than three times the amount of the 
debts, it was held proper to set aside the sale as 
against a purchaser with notice.^ 

A purchaser who is one of the distributees is not 
entitled to have the sale set aside because the con¬ 
sideration was excessive and was regarded as ex¬ 
cessive by the excQitor.* 

Fraud. A false representation by the executor 
or administrator, selling without an order of court, 
to the effect that the sale is authorized by the will, 
entitles the purchaser who was thereby misled and 
induced to buy to a rescission of the contract in eq¬ 
uity.* A sale may be set aside where it is made to 
appear that it is tainted with fraud and collusion 
between the executor and the purchaser by reason 


y. Buckner, 215 S.W. 420, 186 Ky. 
640. 

24 C.J. p 185 note 80. 

Bala of mora land tliaa aacaMary 
Where executors empowered by 
will to sell land for payment of 
debts sold more than enough to pay 
all the debts of their testator, they 
were liable to the heirs therefor, but 
bona fide purchasers could not be af¬ 
fected.—Larue v. Larue, 3 J.J.Marsh., 
Ky., 166. 

88. N'.T.—Brazlll v. Weed, 190 N.T. 
8. 48, 116 Mlsc. 546. 

88w Ky.—Buckner v. Buckner, 215 S. 

W. 420, 185 Ky. 640. 

24 C.J. p 185 note 82. 

80 . Ky.—^Buckner v. Buckner, su¬ 
pra. 

24 C.J. p 185 note 81. 

9L 8.C.—Mobley v. Jackson, 90 S.E. 
28, 105 S.C. 450. 

88 . Ga.—Wright v. Zelgler, 1 Ga. 
824, 44 Am-D. 666. 


Ky.—Buckner v. Buckner, 216 S.W. 
420, 186 Ky. 540. 

93. Ga.—Houston, v. Bryan, 1 S.B. 
252, 78 Ga. 181, 6 Am.S.R. 252. 

Pa.—Bruch v. Lantz, 2 Rawle 392, 21 
Am.D. 468. 

94 . Idaho.—Swinehart v. Turner, 

259 P. 3. 44 Idaho 461, citing Cor. 
pus Juris. 

24 C.J. p 176 note 44. 

96. Idaho.—Swinehart y. Turner, 

supra, citing Corpus Juris. 

24 C.J. p 176 note 45. 

96* Miss.—Belt y. Adams, 86 So. 

684, 124 Miss. 194, suggestion of 
error overruled 87 So. 666, 125 
Miss. 387. 

97. Pa.—Early’s Estate, 24 Pa. 
Diet. 153. 

S.C.—Dunlap y. Dunlap, 4 S.C.Eq. 
306. 

98. K.J.—Owen y. Owen, 102 A. 812, 
88 N.J.Eq. 353. 

99. Cal.—In re Richards, 96 P. 628, 
164 Cal, 471. 


N.T.—In re Pulton’s Will. 2 N.Y.S.2d 
917, 263 App.Div. 494—In re Se¬ 
gal’s Estate, 11 N.T.S.2d 306, 170 
Misc. 673. 

Pair sale for full value 
Where, at an executor’s sale pur¬ 
suant to a power contained in the 
will, the executor is. either directly 
or indirectly, the purchaser, it is 
immaterial that he paid full value 
for the land, and that no actual 
fraud was Intended, as such sale may 
be avoided in a suit by the interested 
parties.—^Johnson v. Erickson, 194 N. 
W. 670, 110 Neb. 611. 

1. Ky.—Tarpy v. Lexington ft E. R. 
Co., 167 S.W. 726, 154 Ky. 345. 

8. N.T.—In re Bourne's Estate, 143 
N.E. 214, 237 N.Y. 841, reversing 
200 N.Y.S. 377, 206 App.Div. 762. 
modifying 196 N.Y.S. 600, 119 Misc. 
48. 

8. Ga.—Lowden v. Bskedor, 161 S.E 
886, 169 Ga. 672. 

24 C.J. p 186 note 98. 


1324 



33 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


of which the interests of the estate or of the heirs 
or devisees have been injuriously affected;^ and it 
has been held that the mere fact that in conduct¬ 
ing the sale the executor placed himself in antago¬ 
nism to the interests of the devisees, by collusion 
with the real purchaser, was sufficient to entitle the 
devisees to have the sale set aside whether or not 
they were in fact prejudiced.® An heir attacking a 
sale by an executor empowered by the will to sell 
real estate devised to him in trust for beneficiaries 
and divide the proceeds, on the ground that the 
power of sale had failed as to the share which 
passed to the heir because of the invalidity of the 
gift of such share, may also question the sale on 
the ground of the fraud of the executor.® 

In some states, jurisdiction of the probate court 
to set aside an executor’s sale for fraud has been 
denied,*^ this being a matter of which equity takes 
jurisdiction;® but under some statutes the probate 
court is given this jurisdiction® unless the circum¬ 
stances arc such that the estate is no longer inter- 
ested.i® 

Want or failure of consideration. Mere inade¬ 
quacy of price is not usually considered a sufficient 
ground for setting aside a sale by an executor,^^ 
but it is otherwise where the inadequacy is so gross 
as to indicate fraudj undue advantage, improvi¬ 
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dence, or an abuse of the power conferred.^® In 
some states the fact that on a resale a sum at least 
ten per cent greater than that paid at the first sale, 
exclusive of the expenses of the resale, can be ob¬ 
tained, is a sufficient ground for setting aside the 
sale and ordering a resale.^® 

A sale may also be set aside for failure of con¬ 
sideration.^^ The mere fact that an executor re¬ 
ceived Confederate currency in payment for his tes¬ 
tator’s land sold by him was held not ground for 
setting the sale aside if the payment was made and 
received in good faith.^® 

b. Persons Entitled to Attack Sale 

In a proper ease, creditors, legatees, distributees, 
devisees, and heirs may attack a sale of realty made by 
the executor pursuant to a power contained in the will. 

Creditors,^® legatees,^*^ or distributees^® are in 
such immediate interest that if the proceeds of an 
improper, fraudulent, or improvident sale of realty 
by the executor under a power in the will are in¬ 
sufficient to settle their specific claims in full they 
may seek redress; but devisees^® or heirs®® are usu¬ 
ally the persons injuriously affected by an improper 
sale, and these may proceed by virtue of their sev¬ 
eral interests, where the sale should be set saide. 
Even these, however, may be estopped to attack the 


4 . Neb.—Carden v. McGulrk, 196 N. 
W. 698, 111 Neb. ,S50. 

24 C.J. p 186 note 94. 

Slmnlatod sale 

A petition in a suit to coerce the 
payment of an annuity provided for 
in a will allcf^ine: that a .<tale had 
been simulated by the executor in 
order to defraud complainant of her 
annuity stated a cause of action as 
against the defense that a sale had 
been made pursuant to a power con¬ 
tained in the will.—Hall v. Bush- 
neil, 95 So. 824. 209 Ala. 473. 

5. Ky.—Larkin v. Crawford, 6 Ky.L. 
326. 

6. N.Y.—Bender v. Paulus, 90 N.E. 
994, 197 N.Y. 369. affirming 105 N. 
Y.S. 240, 118 App.Dlv. 23. 

7. N.Y.-—Matter of Valentine. 23 
N.Y.S. 289, 1 Misc. 491. 

Wis.—Hawley v. Tesch, 39 N.W. 483, 
72 Wis. 299. 

8 . N.Y.—Agne v. Schwab, 108 N.Y. 
S. 487. 123 App.Div. 746. 

Wis.—Hawley v. Tesch, 39 N.W. 483, 
72 Wis. 299. 

24 C.J. p 186 note 87. 

9. Pa.—In re Mulholland, 73 A. 932, 
224 Pa. 636, 132 Am.S.R. 791. 

24 C.J. p 186 note 88. 

19k Pa.—Barber's Appeal, 18 A. 394, 
199 Pa. 664. 


11. N.J.—Owen v. Owen, 102 A. 812, 
88 N.J.Eq. 353. 

24 C.J. p 186 note 98. 

12. Mo.—Barnard v. Keathley, 130 
SW. 306, 230 Mo. 209. 

Pa.—In re McCullough's Estate, 140 
A. 866, 292 Pa. 177, costs retaxed 
141 A. 239, 292 Pa. 422—In re 
Frits' Estate, 7 Sch.Reg. 271. 

24 C.J. p 186 note 99. 

Ooiirt*s disoretloa 
Question of adequacy of price re¬ 
ceived for estate's property rests 
within sound discretion of orphans’ 
court, which is not disturbed except 
for abuse.—In re McCullough’s Es¬ 
tate. 140 A. 865. 292 Pa. 177, costs 
relaxed 141 A. 239, 292 Pa. 422. 

Goastderatioa of proasat valma 

In determining whether agreement 
for sale of estate's property should 
be set aside for Inadequacy, court 
should consider present value.—^In re 
McCullough’s Estate, supra. 

Bonial of apoeiflo parfosmaaco 

That residuary legatees, who were 
real parties in interest, did not ap¬ 
pear or demand that more advan¬ 
tageous offer be accepted does not 
preclude orphans* court from deny¬ 
ing specific performance of execu¬ 
tor's contract for sale of realty un¬ 
der power in will at Inadequate price. 
—In re Orfs Estate, 129 A. 566, 283 
Pa. 476. 


13. Cal.—In re Reed, 85 P. 155, 3 
Cal.App. 142. 

24 C.J. p 186 note 1. 

14. W.Va.—White v. Bailey, 64 S.E. 
1019. 65 W.Va. 673, 23 L.R.A.,N.S., 
232. 

15. Ala—Blount v. Moore, 64 Ala. 
360. 

16 . Vt.—^Wetmore & Morse Granite 
Co. V. Bertoll, 88 A 898, 87 Vt 
267. 

24 C.J. p 187 note 4. 

17 . Mo.—Barnard v. Keathley, 130 
S.W. 306, 230 Mo. 209. 

24 C.J. p 187 nolc 5. 

Jodgment creditor of residuary 
legatee who was also executor was 
entitled to an order setting aside 
sale of realty devised by testatrix to 
the residuary legatee under evidence 
disclosing that sale was fletitious, 
alleged purchaser having no knowl¬ 
edge of proceeding or of the sale.— 
Baohcldor v. Syreher, 25 N.Y.S.2d 
467, 175 Misc. 846. 

18. Ala.—Anderson v. Anderson, 64 
Ala. 403. 

19. Tex.—Holmes v. Stone, 61 S.W. 
518. 21 Tex.Civ.App. 459. 

24 C.J. p 187 note 7. 

90. Ga.—Hamilton v. Carglle, 66 S. 

E. 1022, 129 Qa. 762. 

24 C.J. p 187 note 8. 
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sale,21 and this is the result where they have rati¬ 
fied or acquiesced in the sale, received their re¬ 
spective portions of the purchase money, or other¬ 
wise participated knowingly in the benefits of the 
transaction.22 

Proceedings by the executor or administrator to 
set aside a sale may be upheld in a case where he 
himself is free from fault ;23 but an executor or 
administrator who becomes a party to improper 
dealings with the estate or who himself is culpa¬ 
ble as to the occasion of setting the sale aside, espe¬ 
cially when he receives the proceeds, cannot be 
heard in equity to impeach the sale of the land or 
to deny its validity.2* 

Strangers or third persons having no interest in 
the estate cannot make any attack on the sale.2B 

The remedy of a pretermitted child, with respect 
to realty conveyed by the executor, is by suit to qui¬ 
et title or partition or both, and not, in the absence 
of fraud, by a suit to set aside the conveyance.26 

c. Proceedings 

A sale of realty by an executor under testamentary 
authority will not be set aside on objections to the final 
account of the executor. A proceeding to set aside the 
sale must be brought within the proper time and the 
general rules as to pleading, parties, and evidence usual¬ 
ly apply. 

A contention that a sale of real estate by an ex¬ 
ecutor under testamentary authority should be set 
aside because made for an inadequate sum cannot 
be considered on objections to his final accounting.27 
Where there is no showing that plaintiff secured 


any part of the purchase price, the fact that there 
is no offer to return the price is immaterial,28 nor 
is an attempt to secure the removal of the executor 
a condition precedent to the exercise by creditors of 
an insolvent estate of their right to set aside an 
unauthorized sale of realty.29 A petition to set 
aside a sale of land which an executor had bought 
at his own sale will not be dismissed because anoth¬ 
er beneficiary had filed exceptions to the executor's 
account for the purpose of surcharging him with 
the profits of the sale nor because such exceptant 
had joined in the petition to set aside the sale.20 

On a proceeding to set aside the sale for inade¬ 
quacy of price, the court may require the petitioner 
to file a bond conditioned that the property will 
bring a higher price at a resale.*^ 

Time, An action to set aside the sale may be 
barred by laches22 or by the failure to institute the 
action within the time limited by the governing stat- 

ute^23 

Parties, The purchaser®^ as well as the executor 
must be made a party to proceedings to avoid a sale 
of real estate made by the executor.25 

Pleadings, Complainant must make out a case for 
relief in his pleadings,®® and a party is bound by 
the admissions in his pleadings.®*^ A submission on 
the petition and answer admits the allegations of 
fact in the answer not in conflict with the accom¬ 
panying exhibits.® 2 

Evidence, General rules as to presumptions,®2 


ai. Pa.—In re Schnebly. 94 A. 827, 
249 Pa. 208. 

24 C.J. p 187 note 9. 

Oondnot not ralM o& by purolwaar 
Leeratees were not estopped to seek 
settiniT aside of sale of estate's prop¬ 
erty for inadequacy by remarks to 
third parties not acted on by pur¬ 
chasers.—^In re McCullough's Estate, 

140 A. 865, 292 Pa. 177, costs retaxed 

141 A. 239, 292 Pa. 422. 

aa. U.S.—^Hussey v. U. 8., Ct.Cl., 
32 S.Ct. 33, 222 U.S. 88, 66 L.Ed. 
106. 

24 C.J. p 187 note 10. 

as- Cal.—In re Richards, 98 P. 628. 

164 Cal. 478. 

24 C.J. p 187 note 11. 

aft. Wash.—^Davis v. Ford, 46 P. 

789, 46 P. 393, 16 Wash. 107. 

24 C.J. p 188 note 12. 

86. Md.—Boccuti v. Roycroft, 171 A. 

86, 166 Md. 642. 

24 C.J. p 188 note 18. 

nat distxibttftees of sstafte objset- 
•d to ratiaoatt om of pzftvafto sale by 
administrator did not affect right of 
party not interested in estate as 
creditor or distributee to object. 


' where objection of distributees 
would not Justify setting aside sale. 
—Boccuti V. Roycroft. supra. 

ae. N.M.—Smith v. Steen, 160 P. 
927. 20 N.M. 436. 

a?. Or.—In re Conser, 66 P, 607, 40 
Or. 138. 

24 C.J. p 188 note 16. 

as. Colo.—Cowell V. South Denver 
Real Estate Co., 68 P. 991, 16 Colo. 
App. 108. 

aa. Vt.—^Wetmore & Morse Granite 
Co. V. Bertoli, 88 A. 898, 87 Vt. 267. 

aOi Pa.—Brittain's Estate, 28 Pa. 

Super. 144. 

24 C.J. p 188 note 20. 

81. Pa.—^In re McCullough’s Estate, 

140 A 866, 292 Pa. 177, costs relax¬ 
ed 141 A 238, 292 Pa. 422*-In re 
Apple's Estate, 81 Pa.Dlst. & Co. 
446, 62 York L.eg.Rec. 18. 

aa. Neb.—Carden v. McOulrk, 196 
N.W. 698, 111 Neb. 360. 

Pa.—In re McCullough's Estate, 140 
A. 866, 292 Pa. 177, costs relaxed 

141 A 289, 282 Pa. 422. 

24 C.J. p 188 note 19. 
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33. Cal.—Campbell v. Drais, 67 P. 

994, 126 Cal. 253. 

24 C.J. p 188 note 18. 

8A N.T.—Davidson v. Buchanan, 
149 N.T.S. 640, 164 App.Div. 352. 
Pa.—Dundas' Appeal, 64 Pa. 326. 

24 C.J. p 188 note 21. 

35. Colo.—Cowell v. South Denver 
Real Estate Co., 63 P. 991, 16 Colo. 
App. 108. 

Pa.—Dundas* Appeal, 64 Pa. 326. 

24 C.J. p 188 note 22. 

33. Ky.—Simpson v. Simpson's Ex'x, 
226 S.W. 496, 189 Ky. 636. 

Tex.—Bain v. Coats, Civ.App., 228 
S.W. 671, reversed on other 
grounds, Com.App., 244 S.W. 130. 

24 C.J. p 188 note 23. 

37. Ala.—^Hughes v. Hughes, 6 So. 
863, 87 Ala. 662. 

88, Md.—Boccuti v. Roycroft, 171 A 
86. 166 Md. 642. 

39. Presumptloa aa to debts of 
testator 

(1) Presumption is that testator 
has debts to be paid, in absence of 
anything to contrary.—^Wood v. Bow¬ 
den, 186 B.B. 616, 182 Ga. 829. 



33 C.J.S. 

burden of proof/® admissibility/^ and weight and 
sufficiency^^ of evidence, ordinarily apply in pro¬ 
ceedings to set aside a sale of realty by the execu¬ 
tor under a power contained in the will. Persons 
complaining of the exercise of a power of sale to' 
pay debts have the burden of showing that there 
were no debts when the sale was made.^3 

Judgment and findings. On setting aside a pur¬ 
chase by the representative at his own sale, it is the 
duty of the court to adjust the equities between 
the parties.^^ When a representative's sale to him¬ 
self is set aside by the court the annulment must be 
complete, it cannot be partial/® but a judgment set¬ 
ting aside such a sale affects only those who are 
before the court when it is rendered.^® The court 
may set aside the sale only as to those heirs who 
seek to have it vacalcd.^^ 

The court can render judgment based on a find¬ 
ing of fraud in the sale although there was no find¬ 
ing of fraud as to the contract pursuant to which 
the conveyance was made.*® The failure to find 
that a sale was necessary did not render erroneous 
a judgment adjudging the validity of the sale by the 
executor, where the petition alleged the need of a 
sale.*® 

Review, Where a will gives the executor a pow¬ 
er of sale of land, he has a right of appeal from an 
order setting aside a sale made under the power.®® 

Resale, Where a sale is set aside, the original 
purchaser has no standing to question the power of 
the court to direct a resale.®^ 


§ 295 

§ 295*. Divested Purchaser's Rights, Reme¬ 
dies, and Liabilities 

Wher* an executor’a sale of realty under testamen¬ 
tary authority la set aside, the purchaser Is generally en¬ 
titled to be restored to hie former position. 

A purchaser of realty from an executor must re¬ 
ly on the covenants in his deed,®2 or on the person¬ 
al liability of the executor,®® and cannot usually 
have relief against the heirs or devisees in case the 
property is lost to him through a defect of title or 
a lack of authority to sell in the executor.®* How¬ 
ever, restitution of the purchase money or payments 
made is favored in equity as far as possible, where 
an unauthorized sale is set aside, especially if the 
purchaser has parted with his consideration in good 
faith,®® and the estate or the beneficiaries have re¬ 
ceived benefit therefrom;®® and where debts of the 
estate have been paid out of the proceeds of an in¬ 
valid sale, the divested purchaser is usually held to 
be entitled to be subrogated to the rights of the cred¬ 
itors and to be indemnified out of the land,®^ al¬ 
though this has been denied.®® 

On the setting aside of a sale by an executor or 
administrator the purchaser may be called on to ac¬ 
count for rents and profits /® but he has been al¬ 
lowed reimbursements for necessary expenditures 
for the preservation of the property®® and compen¬ 
sation for proper improvements,®i although interest 
on the purchase money has been denied.®^ It has 
been held that where a sale of realty has been set 
aside because made to the representative’s agent, the 
extent of the interest of the legatees ought to be as- 
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(2) Where executor advertises and 
makes sale for purported purpose 
of paying debts, presumption that 
there are debts to be paid obtains in 
favor of Innocent purchaser, not¬ 
withstanding sale Is made five years 
after testator’s death.—Wood v. 
Bowden, supra. 

40. N.Y.—Brazill v. Weed, 190 N.T. 
S. 43. 116 Misc. 646. 

41. Ga.—Thompson v. Thompson, 
121 S.E. 226, 167 Ga. 377. 

4& Conn.—Catanzaro v. Catanzaro, 
18 A.2d 360, 127 Conn. 478. 

Ky.—Buckner v. Buckner, 216 S.W. 
420, 186 Ky. 520. 

N.J.—Stumm v. Hackensack Trust 
Co., 150 A. 674, 106 N.J.Bq. 308. 
N.T.—In re Bourne’s Estate, 143 
N.B. 214, 237 N.Y. 341, reversing 
200 N.Y.S. 377, 206 App.Dlv. 762, 
modifying 195 N.Y.S. 500. 119 Misc. 
43—Braslll v. Weed, 190 N.Y.S. 43, 
116 Misc. 546. 

Tex.—Fernandez v. Cano, Clv.App., 
108 S.W.2d 810, error dismissed— 
Bain v. Coats, Clv.App., 228 S.W. 
671, reversed on other grounds. 
Com.App.. 244 S.W. 130. 


413. Tex.—Terrell v. McCown, 43 S. 
W. 2, 91 Tex. 231, reversing, Civ. 
App., 40 S.W. 64. 

44. Ill.—Stickel v. Crane, 69 N.E. 
596, 189 Ill. 211. 

24 C.J. p 189 note 29. 

45. Ga.—^Plrkle v. Cooper, 89 S.E. 
289, 113 Oa. 828. 

46. Ga.—Pirkle v. Cooper, supra. 

47. Ga.—Arnold v. Arnold, 113 S.E. 
7^8, 154 aa. 195. 

4B. Tex.—Bain v. Coats, Clv.App., 
228 S.W. 671, reversed on other 
grounds, Com.App., 244 S.W. 180. 

49. N.T.—Bender v. Paulus, 90 N.E. 
994, 197 N.Y. 369, affirming 105 
N.Y.S. 240, 118 App.Div. 23. 

60. Iowa.—In re Bagger, 42 N.W. 
639, 78 Iowa 171. 

51. Cal.—In re Reed, 85 P. 165, 3 
Cal. App. 142. 

Ky.—^Nicholas v. Jones, 3 A.K. 
Marsh. 386. 

Me,—Spring v. Parkman, 12 Me. 127. 
24 C.J. p 189 note 33. 
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53. Tenn.—Frazier v. Tubb, 2 Heisk. 
662. 

24 C.J. p 189 note 34. 

54. Ky.—Nicholas v. Jones, 3 A.K. 
Marsh. 385. 

Tex —Coy v. Gaye, Civ.App., 84 S. 
W. 441. 

55. Ill.—Stickel V. Crane, 69 N.E. 
696, 189 Ill. 211, 219. 

24 C.J. p 189 note 36. 

56. N.Y.—Candeo v. Austin. 84 N.T. 
S. 777, 88 App.Div. 35. 

24 C.J. p 189 note 37. 

57. Tex.—Loving v. Clark, Civ.App.. 
228 S.W. 690. 

24 C.J. p 189 note 38. 

5& N.J.—Hampton v. Nicholson, 23 
N.J.Eq. 423. 

59. S.C.—Hunter v. Hunter. 41 S.B. 

33, 63 S.C. 78, 90 Am.S.R. 663. 

24 C.J. p 189 note 40. 

60l La.—^Wood v. Nichols, 33 La. 
Ann. 744. 

24 C.J. p 190 note 41. 

61. La.—^Wood V. Nichols, supra. 
69. Or.—^Layton v. Hogue, 5 Qr. 93. 
24 C.J. p 190 note 43. 
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certained by a proper account, so that the purchas¬ 
er may if he thinks proper remove the interest by 
paying to them the unsatisfied parts of their lega- 
cies.** 

§ 296. Liabilities of Executor or Administra¬ 
tor 

The executor muet account for the conelderatlon re* 
oelved on the lale of realty under testamentary authori¬ 
ty. 

An executor or administrator selling land pursu¬ 
ant to testamentary authority is chargeable with the 
consideration acknowledged or shown to have been 
received by him in the transaction,®^ and any profit 
arising from such a sale beyond his just recompense 
belongs properly not to the representative person¬ 
ally, but to those beneficially interested in the es¬ 
tate.®® He is ordinarily to be charged only with 
what was actually obtained or received by him;®® 
and as he is required to exercise, in making the sale, 
merely such care as a reasonably prudent man would 
exercise in conducting his own affairs,®^ he is not, 
in the absence of fraud or negligence, liable for sell¬ 
ing at a price less than what might have been ob¬ 
tained.®® However, he may be surcharged in his 
account with such price as he ought to have ob¬ 
tained rather than with that which was actually 
realized, where culpable negligence or misconduct 
on his part induced a loss,®® or where he or his close 


relative was the purchaser,^® and he must also ac¬ 
count for the profits m^e by a resale of the prop¬ 
erty to a bona fide purchaser but he is not 
chargeable with the value of land bid off by him at 
his sale, but lost through want of title in the testa¬ 
tor.^® Where the personal representative has im¬ 
properly become the purchaser at a sale unneces¬ 
sarily made by him, the heirs or devisees have a 
remedy in equity against him to compel a reconvey¬ 
ance of the property or a payment of the excess of 
the value, as ascertained by a second sale, over the 
price paid.7® 

An agreement by an executor in a contract of sale 
to buy off the widow^s dower right or to pay off 
encumbrances created by the testator binds, not the 
estate, but only the executor personally.*^® If the 
executor makes false representations concerning the 
land he is to sell he is personally liable but an 
executor who sells real estate under a power in the 
will does not become personally liable in case of a 
failure of title.*^® Executors who have conveyed, 
under a power of sale, land of which their testator 
was in equity a mere trustee are liable as such to 
the person having the equitable title to such land for 
the damages sustained by him to the extent of the 
purchase money.*^*^ An executor may be held per¬ 
sonally liable for loss arising from his failure to 
sell land as directed in the will.^® 


63i Va.—Buckles v. Lafferty; 2 Rob. 
292. 41 Va. 292, 40 Am.D. 762. 

64. Ky.—Speed v. Nelson, 8 B.Mon. 
499. 

24 C.j. p 190 note 46. 

65. Pa.—Rosenberger’s Appeal, 26 
Pa. 67. 

24 C.J. p 190 note 47. 

66. Ala.—Grist v. Carswell, 166 So. 
103, 231 Ala. 442. 

24 C.J. p 190 note 48. 

67. Va.—Shepherd v. Darllngr, 91 S. 
E. 737. 120 Va, 586. 

Manner and conduct of sale see su¬ 
pra S 284. 

68. Pa.—In re Earle’s Estate, 30 Pa. 
Diet. & Co. 692—In re Pritx’ Es¬ 
tate. 7 Sch.Reg. 271. 

S.C.—Blackmon v. Blackmon, 101 S.B. 

827, 113 S.C. 478. 

24 C.J. P 190 note 60. 

Where testator direets his 6xee4u 
tor to s6U ahd ooavey coal naderly- 
iBg lands, with the usual mining 
privileges, the executor cannot be 
surcharged with money which he 
could have obtained by conveying 
the poal by a deed containing a 
waiver and release of the right of 
the Surface and lateral support.— 
Allshouse’s Estate, 28 Pa.Super. 146.' 


68. N.T.—Matter of Vandvort, 40 
N.Y.S. 791. 8 App-Dlv. 841. 

24 C.J. p 190 note 51. 

TO. Mich.—In re Rahn’s Estate. 216 
N.W. 378, 379, 241 Mich. 29, quot¬ 
ing Corpus Juris. 

N.Y.—In re Segal’s Estate, 11 N.Y.S. 

2d 306, 170 Misc. 673. 

Pa.—Dundas’ Appeal, 64 Pa. 325— 
In re Apple's Estate, 31 Pa.Dl8t. & 
Co. 446, 52 York Leg.Rec. 18. 

24 CJr. p 176 note 46. 

71. Wls.—In re McClear, 132 N.W. 

589, 147 Wls. 60. 

24 C.J. p 176 note 47. 

After sale for fair price 
Where an executor pays a full and 
fair price at a sale of land of the 
estate, where there was competitive 
bidding and no evidence to warrant 
that any advantage was taken or 
profit acquired by the executor by 
and through any use'or abuse of his 
trust, such executor cannot be held 
liable to the estate for the price 
realised at a subsequent resale, when 
by the course of events the property 
had Increased in value.—^Blackmon v. 
Blackmon, 101 S.E. 827, 113 S.C. 478. 

7A Vt.-—Hapgood V. Jennlson, 2 Vt. 
294. 

78. Mass.—Jennison v, Hapgood, 7 
Pick. 1, 19 Am.D. 26i 
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74b N.Y.—Bostwlck v. Beach, 81 
Hun 343, affirmed 9 N.E. 41, 103 
N.Y. 414, 26 N.Y.Wkly.DIg. 98. 

75. Mo.—Cory v. Conqueror Trust 
Co., App., 86 S.W.2d 611. 

24 C.J. p 190 note 53. 

76b N.C.—Twitty v. Lovelace, 2 S.E. 
661, 97 N.C. 64. 

77. N.Y.—Wall v. Kellogg, 16 N.Y. 
386. 

78. N.Y.—Haight v. Brlsbin, 3 N.E. 
74, 100 N.Y. 219. 

Bisoretionary power of sale 
Where general Intention of testa¬ 
tor was that realty which he devised 
In #truBt with remainder in absolute 
ownership, should be held within 
trust subject to discretionary and 
not imperative power of sale, fail¬ 
ure of executors and trustees to sell 
the realty during period covered by 
accounting could not be made basis 
of surcharge.—In re Wechsler’s Es¬ 
tate, 18 N.Y.S.2d 940, 171 Mlsc. 738. 
^lability for ssUiag mortgagsA rsal. 
ty subjoet to moxtgago 
(1) Liability of executrices who 
ifold mortgaged realty subject to 
mortgage must be determined t>y 
law in force dui'lng their administra¬ 
tion.—^In re Rogers’ Estate, 273 N. 
Y.S. 1, 241 APP.D1V. 668. affirming 
266 N.Y.S. 745. 142 Mlsc. 672. 
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Whtte the estate loses the benefit of an advan- | purchaser execute a memorandum, the executor is 
ta^eous sale by the executor’s failure to have the | personally liable for the loss.^^ 

4. Lbasx akd Mobtgagb 


§ 297. Leaae 

a. In general 

b. Term 

c. Recovery of rent 

d. Recovery of possession; waste 

e. Rights of lessee 

f. Duty to rent and liability of represen¬ 

tative 

' a. In General 

At a general rule an executor or administrator hat 


no authority to lease his decedent’s realty, unless author¬ 
ized to do BO by virtue of testamentary or statutory pro¬ 
visions or an order of court. 

As a general rule an executor or administrator is 
without authority to lease his decedent’s land,^^ but 
such power may exist by virtue of testamentary or 
statutory provisions or an order of court,*^ or by 
reason of the terms of a prior lease existing at the 
time of decedent’s dcath.^^ If such authority is 
conferred at all it must be strictly pursued,®^ other¬ 
wise the rights of heirs, devisees, or other bcnefici- 


(2) Any liability of executrlces- 
legatees to one who some two years 
later acquired mortgage, subject to 
which executrices had sold dece¬ 
dent's realty, must be asserted in 
manner prescribed by statute for 
pursuing assets of estates into hands 
of distributees, and not by proceed¬ 
ing to reopen an accounting, rein¬ 
state .the executrices, and surcharge 
their account for amount of deflcien- 
cy Judgment obtained against the 
executrices as such long after their 
discharge.—^In re Rogers' Blstate, su¬ 
pra. 

TP. Ky—Melheiser v. Central Trust 
Co. of Owensboro, 36 S.W.2d 377, 
237 Ky, 767. 

80. Ark.—Bingham v. Rhea, 143 S. 
W.2d 1087. 201 Ark. 200, 

N.y.—In re Schroder's Will. 29 N. 

Y.S.2d 75^. 176 Misc. 1024. 

Ohio.—Swingle v. Staker, 14 Ohio 
App. 241. 

Tenn.—Edwards v. McCall, 10 Tenn. 
Apd. 276. 

24 O.J. p 190 note 57. 

81. U.S.—Globe A Rutgers Fire Ins. 
Co. V. Rose. aC.A.Neb., 91 F.2d 
635, certiorari denied 58 S.Ct. 266, 
302 U.^. 749. 82 L.Ed. 579. 

Conn.-^Hall v. Meriden Trust A Safe 
Deposit Co., 130 A. 157, 103 Conn. 
226 

N.y.-^In re Wells' Will, 26 N.Y.S. 
2d 604. 

Tex.—Morrell v. Hamlett, Civ.App., 
24 S.W.2d '531, error refused. 

24 C.J. p 191 note 58. 

Duty to rent realty of decedent see 
infra subdivision f of this section. 
Pszivatioai of power 
The power of an executor to lease 
is derived only from the express 
terms of the will or the statutes.—In 
re Fleshman's ESstate, <5 P.2d 727, 51 
Idaho 312. 

Fowsr ooBfsrrod by will 

(1) Will giving testatrix' foster 
ion '‘revenue" from estate, and giv¬ 
ing executor full power to admihis- 

83 C.J.S.-S4 


ter estate in son's interest, gave 
management to executor, and there¬ 
fore lease by executor was valid.— 
In re Jensen's Estate. 247 N.W. 392. 
216 Iowa 15. 

(2) Active executors were author¬ 
ized by will to bind estate by ex¬ 
tending term of mining lease, but 
not to remit any part of agreed 
price for such extension.—House v. 
Moore, Tex.Civ.App., 271 S.W. 244. 

(3) Other cases see 24 C.J. p 191 
note 58 [a]. 

Oil sad gas leas# 

(1) Where the will did not confer 
the power of sale on the executor 
he was without authority to grant 
an oil and gas lease, as such a lease 
conveys an interest in the land it¬ 
self.—Smith V. Womack, Tex.Clv. 
App., 231 S.W. 840, dismissed for 
want of Jurisdiction. 

(2) Other cases see 24 C.J. p 191 
note 58 [f]. 

Coafllot of statutes 

Statute providing for renting of 
real estate by executor or admin¬ 
istrator for purpose of paying debts 
does not conflict with statute rela¬ 
tive to management by executor or 
administrator of neglected real es¬ 
tate needing care and attention un¬ 
til such time as the heirs or lega¬ 
tees appear.—^Rollins v. Shaner, 293 
S.W. 419, 316 Mo. 953. 

Signature as representative 

Where lease giving lessees right 
to renew for additional term of one 
year showed on its face that it was 
made on behalf of deceased's es¬ 
tate, failure of executor in signing 
lease to add his oflicial title to sig¬ 
nature did not prevent estate from 
being bound thereby.—Courts v. 
Golden, 12 N.Y.S.2d 621, 257 App. 
Div. 31. 

RTotios of appUeatioa for order to 

leass 

In Jurisdictions where an order of 
court authorising the lease is re¬ 
quired, an application^ to lease the 

1329 


real estate must be on notice to 
those Interested in the property.— 
Martin v. Neal. 25 N.E. 813, 135 Ind. 
547. 

88. Xisase containing renewal provi¬ 
sion 

Wash.—In re Mundt Estates, 14 P. 

2d 59. 169 Wash. 593. 

83. Idaho.—In re Fleshman's Estate, 

5 P.2d 727, 728, 51 Idaho 312, cit¬ 
ing Corpus Juris. 

24 C.J. p 191 note 59. 

Vsosssity for approval by court 

(1) The statutes authorizing an 
executor to rent land belonging to es¬ 
tate authorize the renting of land by 
an executor without an order of the 
probate court approving the rent con¬ 
tract.—Maddox v. Smart, Tex.Civ. 
App., 140 S.W.2d 579, error refused. 

(2) Where executor was directed 
to "use" revenues of the estate for 
certain purposes, leases could be 
made only with probate court's ap¬ 
proval.—In re Fleshman's Estate, 5 
P.2d 727, 51 Idaho 312. 

OauoslXatiou of contract renting land 

The statute providing for approv¬ 
al or disapproval of an executor's 
report of a contract renting land be¬ 
longing to estate does not authorize 
the cancellation of such contract or 
determination of rental value by 
probate court as against executor’s 
lessee merely on ground that pro¬ 
bate court is of opinion that 
amount of rent agreed on between 
executor and lessee is Insufflclent.— 
Maddox v. Smart, Tex.Oiv.App., 140 
S.W.2d ’579, error refused. 

To whom land may bs Isassd 

(1) Lease by executor to own son 
is illegal.—In re Fleshman’s Estate, 

5 P.3d 727. 51 Idaho 312. 

(2) Administrator's lease of es- 
tate’s'^ property to partner Is im¬ 
proper.—In re Laberee's Estate, 269 
P. 861, 126 Or. 301. 

Adequacy of ront 

Kent of flve thousand dollars pei^ 
year for trust property worth one 
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aries in such property are not controlled or con¬ 
cluded.®^ The executor is bound by directions giv¬ 
en him by the testator,®® and can lease only in ac¬ 
cordance with the conditions prescribed.®® 

A court order permitting the execution of a lease 
on the petition of an unauthorized person is void and 
will not support the lease.®^ 

A power to sell docs not authorize the making 
of a lease of the property.®® 

The acquiescence of heirs or devisees, or their 
waiver of their rights, may operate to validate the 
acts of an executor or administrator in leasing the 
lands of decedent,®® but it has been held that the 
trustees of a residuary estate are not estopped to 
maintain an action to enjoin the executrix from 
leasing and collecting rents from residuary real es¬ 
tate by acquiescence in previous acts of the execu¬ 
trix of the same character.®® 

Upholding lease as individual lease. Where a 
widow and executrix who was also the sole legatee 
and devisee, except as to two dollars left to testa¬ 
tor’s children, executed a lease to property styling 
herself “administratrix and executrix” of the es¬ 


tate, without any order of court, it was h^d that 
as the property had become hers under the will, and 
the lease thus became her individual contract, she 
could elect to treat the words “administratrix and 
executrix” as words of personal description, so that 
the lease should be good as her individual lease.®^ 

Where an administrator is also a coheir and co¬ 
devisee, his lease of the realty without authority is 
an act in his capacity as a tenant in common with 
his coheirs and codevisees and not as administra¬ 
tor.®® An administratrix who executes a lease in¬ 
dividually and as administratrix is bound individu¬ 
ally as to her interest in the property as much as 
though she had made a separate lease.®® 

Appointment of receiver to rent land. In a case 
where a large amount of vacant land formed a part 
of the estate, it was held proper to appoint a re¬ 
ceiver to rent the land, pending an action by the ex¬ 
ecutor to construe the will, to allot dower to the 
widow, and to settle the estate.®® 

b. Term 

Leases of realty by executors and administrators 
should ordinarily be for short terms and should not ex¬ 
tend beyond the time prescribed by statute or by the will, 


hundred fifteen thousand dollars, 
four fifths of which was leased by 
administrator to lessee, was ade¬ 
quate, where lessee advanced seven 
years' rent without interest to re¬ 
build bulldingr which was destroyed 
by fire, and Invested nineteen thou¬ 
sand dollars In improvements, which 
made the rent about the average 
paid in best business block in the 
city, notwithstandingr rents advanced 
after lease was executed and lessee 
subleased space at rate in excess of 
what it was paying.—Carter v. Boone 
County Trust Co., Mo., 92 S.W.2d 647. 
Saunse for laohos la appljiatf for 
loavo 

Where intestate died on Novem¬ 
ber 28, 1935, administrator was 

granted letters on November 22, 
1937, and administrator filed peti¬ 
tion asking for decree to lease in¬ 
testate's realty on April 17, 1936, 
administrator's delay was excused 
by his desire, if possible, to obtain 
payment of intestate’s debts and 
funeral expenses without instituting 
any proceeding, and thus save all 
parties expense.—In re Lindsay’s Bs- 
tate, 18 N.Y.S.2d 800. 

84. Iowa.—Cohen v. Hayden, 157 N. 

W. 817, ISO Iowa 232. 

La.—Chighizola v. Le Baron, 21 La. 
406. 

86. Mass.—Chapman v. Cloutier, 24 
K.E.2d 517, 304 Mass. 621. 

80. Mass.—Chapman v. Cloutier, su¬ 
pra. 

87. ' Gal.—Texas Co. v. Bank of 


America Nat. Trust & Savings 
Ass’n, 53 P.2d 137, 5 Cal.2d 35. 
Speoial administrator 
Where order appointing bank spe¬ 
cial administrator was void, lease 
of estate lands executed by such 
special administrator was likewise 
void.—Texas Co. v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n, su¬ 
pra. 

Fsrsoai sntitlea to make leas# 

(1) Evidence that executrix who 
had leased land in which decedent 
owned undivided interest obtained 
order for sale of premises to pay 
debts subject to rights of lessee, 
that rent was paid to her and to 
the owners of the other undivided 
interest, and that no one Interested 
in the land questioned her right to 
receive the rents, showed that she 
was in legal possession so as to 
have authority to make the lease.— 
Wright V. Zachgo, 271 N.W. 512, 222 
Iowa 1368. 

(2) Lease by agent for administra¬ 
trix, with her acquiescence, put ten¬ 
ant in possession of the leased prem¬ 
ises under lease from the estate.— 
Kuhns V. Marvel Paint Stores, 206 
N.W. 513, 233 Mich. 108. 

sa N.T.—In re Schroder’s Will, 29 
N.T.S.2d 754, 176 Mlsc. 1024. 

24 C.J. p 191 note 62. 

88 . Cal.—Tide Water Associated Oil 
Co. V. Curtin, 107 P.2d 945, 950, 41 
Cal.App.2d '884, quoting Ckizpos J8- 
zis. 

24 C.J. p 191 note 63. 
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Aooeptaaoe of rent 

(1) Beneficiary of trust created by 
will is estopped to deny right of 
administrator to execute lease where¬ 
by seven years’ rent was advanced 
by lessee and used to help rebuild 
building which had been destroyed 
by fire, where beneficiary did not 
object to lease when made and ac¬ 
cepted income derived from building 
from other tenants without objection 
for seven years.—Carter v. Boone 
County Trust Co., 92 S.W.2d 647, 338 
Mo. 629. 

(2) Other cases see 24 C.J. p 191 
note 63 [a]. 

Told or voidable act of representa¬ 
tive 

The heirs of an estate may ratify 
not only voidable but also acts 

of the administrator including his 
leasing of land of decedent.—Tide 
Water Associated OH Co. v. Curtin, 
107 P.2d 945, 41 Cal.App.2d 884. 

90. N.Y.—Stevens v. Stevens, 23 N. 
Y.S. 520, 69 Hun 382. 

91. Ark.—Pine Bluff Aerie No. 209 
F. O. B., 122 S.W. 655. 91 Ark. 284. 

98. N.Y.—Fidelity A Deposit Co. v. 
Doughtry, 179 So. 846, 181 Misc. 
686 . 

93. Cal.—Tide Water Associated 
OH Co. V. Curtin, 107 P.2d 945, 41 
Cal.App.2d 884. 

94. Ky.—Clay v. Anderson, 182 S. 
W. 1089, 141 Ij;y. 455. 



88 C.J.S. 


EXECUTORS AND ADMINISTRATORS 


although a laaaa for an unauthorizod tarm may bo ratfflod 
by the helro. 

Leases of realty by executors or. administrators, 
when authorized, should ordinarily be for short 
terms,®5 and under some statutes the term of the 
lease may not extend beyond the time when the 
debts against the estate have been paid and the 
estate settled.®* Under statutes restricting the pow¬ 
er to lease to the period allowed for the settlement 
of an estate, any lease made for a definite term is 
subject to termination by the final settlement of the 
estate and discharge of the representative.®^ A 
statute providing that no executor shall rent the 
real estate, unless ordered by the probate court to 
do so for a term not exceeding two years, does not 
mean that the executor, at the expiration of two 
years from the date of the order of court, ipso fac¬ 
to loses all control or interest in the land, but only 
that he may not rent the land for a longer terra.®® 
A lease for a long period of time may be sustained 
if it is within the power granted by the will.®® 

A lease for a term longer than the authorized 
period is voidable rather than void^ and may be 
ratified by the heirs.® 

€. Recovery of Bent 

A personal representative's power to lease realty In¬ 
cludes the power to receive and collect rent and the 
tenant cannot dispute the representative's power to lease. 
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A power in the personal representative to lease 
carries with it the power to receive and collect 
rent;® and a tenant who takes possession under a 
lease from the representative^ and pays rent there¬ 
under® cannot dispute the representative's power to 
make the contract and is liable for the rental agreed 
on.® Where the power to lease exists, an invalid 
option to purchase given in connection with the 
lease does not prevent a recovery of the rent.*^ 
However, a lessee from an administrator without 
authority to lease the premises is not required to 
pay rent thereon after he has vacated the premis¬ 
es following a sale thereof on petition of the heirs, 
even though the sale was not confirmed by the 
court.® 

A lessee from an executor cannot purchase judg¬ 
ments against the testator and set them off against 
the rent unless the executor acknowledges a suffi¬ 
ciency of assets to pay all the debts of the estate.® 

d. Recovery of Possession: Waste 

While the estate remains unsettled the personal rep¬ 
resentative is the proper party to sue to recover posses¬ 
sion of realty leased by him. A representative who has 
no Interest as an individual in the property may sue on 
covenants in the lease against committing waste. 

The personal representative is the proper person 
to bring an action to recover possession from a ten¬ 
ant holding under a lease of realty from him, while 
the estate remains'unsettled;^® and the tenant can- 


96. Mo.—Laae v. Elsleben, 60 Mo. 

122 . 

Philippine.—Tinton v. Martinez, 5 
Philippine 477. 

96 . U.S.—Globe & Rutgers Fire Ins. 
Co. V. Rose. C.C.A.Neb., 91 F.2d 
635, certiorari denied 58 S.Ct. 266. 
302 U.S. 749. 82 L.Kd. 579. 

Conn.—Hall v. Meriden Trust & Safe 
Deposit Co.. 130 A. 157. 103 Conn. 
226. 

Neb.—Jackson v. O’Rorke, 98 N.W. 
1068, 71 Neb. 418. 

97. Cal.—Doolan v. McCauley, 6 P- 
130. 66 Cal. 476. 

24 C.J. p 192 note 70. 

98 . Mo.—Spicer v. Spicer. 155 S.W. 

882, 249 Mo. 682. Ann.Ca8.1914D 

238. 

99 . Mo.—Carter v. Boone County 
Trust Co.. 92 S.W.2d 647. 888 Mo. 
629. 

Xicasa for fifty years 

Lease given by administrator for 
fifty years on property held in trust 
created by will, providing that in¬ 
come from leased property should be 
divided between testator's grandchil¬ 
dren. is valid, where lease provid¬ 
ed that it was subject to provisions 
of will and lessees did not claim 
lease could survive termination of 
trust.—Carter v. Boone County Trust 
Co., supra. 


1. U.S.—Globe & Rutgers Fire Ins. 
Co. V. Rose, C.C.A.Neb.. 91 F.2d 
635, certiorari denied 58 S.Ct. 266. 
302 U.S. 749. 82 L.Ed. 579. 

Neb.—Muller v. Harms, 221 N.W. 
898, 117 Neb. 657. 

a. U.S.—Globe & Rutgers Fire Ins 
Co. V. Rose. C.C.A.Neb., 91 F.2d 
635, certiorari denied 58 S.Ct. 266, 
302 U.S. 749, 82 L.Ed. 579. 

Cal.—Tide Water Associated Oil Co 
V. Curtin, 107 P.2d 945, 41 Cal. 
App.2d 884. 

Neb.—Muller v. Harms, 221 N.W, 
898, 117 Neb. 657. 

Written ratULoatioa 

Where the term of the lease ex¬ 
ceeds the term fixed by statute, the 
owner may ratify the act of the rep¬ 
resentative, but the ratification must 
be in writing.—King v. Myers, 60 
Pa.Super. 345. 

3. Conn.—Metzger v. Klanko, 120 A. 
•691. 98 Conn. 764. 

N.y.—Morse v. Morse, 85 N.Y. 53. 

24 C.J. p 192 note 71. 

4L Tenn,—Caldwell v, Harris, 4 
Humphr. 24. 

24 C.J. p 192 note 72. 

6i Ark.—Hamilton Coal & Coke Co. 
v. Johns. 1 S.W.2d 812, 175 Ark. 
1146. 

e. Tex.—House v. Moore, Clv.App., 
271 S.W. 244. 
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Ooafliotlag agreement not supported 
by consideration 

Where testator's legal representa¬ 
tives acknowledged receipt and ap¬ 
plication to estate's uses of full 
consideration for mining lease for 
original term, and permitted lessee 
to hold over, operate, and improve 
property after expiration of term 
without prompt payment of addi¬ 
tional compensation called for in 
extension provision in original lease 
agreement, the estate was bound, al¬ 
though extension agreements not' 
supported by consideration were 
made after execution of the original 
lease agreement; but lessee was lia¬ 
ble for stipulated compensation in 
original agreement.—House v. Moore, 
supra. 

7. Pa.—Moore v. Trainer, 97 A. 462, 
252 Pa. 367. 

8. Tenn.—Edwards v. McCall. 10 
Tenn.App. 276. 

Tenant entitled to cancellation of 
rent notes 

Tenn.—Edwards v. McCall, supra. 

9 . Va.—^White v. Bannister, 1 Wash. 
166, 1 Va. 166. 

la Iowa.—Wright v. Zachgo, 271 
N.W. 512. 222 Iowa 1368. 

24 C.J. p 192 note 74. 
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not defeat a judgment for recovery of .possession 
of the property and impeach the personal represen¬ 
tative’s title by setting up an outstanding legal title 
in another, without first surrendering to the repre¬ 
sentative the possession obtained under the tenan- 
cy.ii 

A trustee appointed by a court of competent ju¬ 
risdiction to administer a trust created by the will 
and a purchaser from such trustee are entitled to 
recover possession of realty belonging to the trust 
estate as against a lessee of the administrator with 
the will annexed, who took no interest in the real 
estate by virtue of his appointment. 

Actions for waste. Although an executor who 
has no interest as reversioner cannot maintain an 
action against a lessee for waste committed on 
premises leased by him, he may maintain an action 
on covenants in the lease against committing 
waste.^3 

e. Bights of Lessee 

Where a lease of realty executed by the personal rep¬ 
resentative Is void, the lessee may be entitled to a return 
of the consideration paid. 

Where a lease of realty executed by a personal 
representative is void because of the invalidity of his 
appointment, the lessee, never having exercised any 
rights under the lease, is entitled to recover the con¬ 
sideration paid;i^ in such case the rule of caveat 
emptor does not apply.^5 However, the doctrine of 
caveat emptor is applicable in so far as the estate’s 
title to the demised property is concerned;^® an 
executor’s or administrator’s lease does not imply 
any covenant of quiet enjoyment,!^ and, if the lessee 
loses part or all of the land, he cannot recover back 
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from the estate the rent paid or any portion there* 

of.i« 

Changing terms of lease. Until the lease expires, 
the executor or administrator cannot, without the 
consent of the lessee, change the terms of a lease 
made by a prior executor or administrator.^® 

t Duty to Bent and liability of Bepresentative 

A perconal representative, authorized to lease the de¬ 
cedent’s realty, Is not chargeable wKh neglect merely by 
his failure to lease the property, but he must exercise 
ordinary prudence In determining whether the premises 
should be leased. 

Although an executor or administrator may be 
authorized by statute to lease the realty of decedent, 
he is not chargeable with neglect merely by his fail¬ 
ure to lease the property.^® In determining whether 
the premises should be leased, he must exercise or¬ 
dinary prudence in the light of the surrounding 
circumstances.®! Where he possesses the real estate 
only for the purpose of using the funds derived 
therefrom to pay charges against the estate, an 
abundance of other assets to pay such charges may 
justify him in permitting the heirs to occupy the 
lands without charge, even in the absence of per¬ 
mission from the court;®® but where he has rea¬ 
son to anticipate that the estate cannot be settled 
for a considerable period of time, ordinary prudence 
requires that he make a reasonable attempt to rent 
the real estate in his possession.®® An administra¬ 
tor who has power to rent out real estate, but 
through whose negligence it is not rented, is charge¬ 
able with the rental value,®4 at least where the as¬ 
sets of the estate arc insufficient to discharge the 
valid claims against it;®® but where executors are 
given a naked power to sell real estate, without the 


11< Ala.—Carson v. Rains, 187 So. 
707, 287 Ala. 534. 

12. Ill.—Dixon V. Nefstead, 2 N.E. 

2d 135, 285 Ill.App. 463. 

.13. Ill.—Page V. Davison, 22 Ill. 111. 

14. Cal.—Texas Co. v. Bank of 
America Nat. Trust & Savings 
Ass’n. 53 P.2d 127, 5 Cal.2d 35. 
SSatUtoatloa by hairs 

Where lease executed by admin¬ 
istrator was void, agreement, to 
which lessee was not a party, ex¬ 
ecuted by administrator and heirs 
and ratifying acts of administrator, 
was InsulUcient to validate lease and 
to prevent lessee's recovery of con¬ 
sideration paid, in view of statutory 
provision that no unauthorized act 
can l^e made valid retroactively to 
prejudice of third persons without 
their consent.—Texas Co. v. Baidc 
of America Nat. Trust A Savings 
Ass'n, supra. 

(1) Lisssee, never having exer¬ 


cised any rights under lease and 
having, on learning that appoint¬ 
ment was invalid, made repeated 
demands, first, for valid lease and 
then for its money, and having 
warned administrator that it would 
be held responsible for the money, 
was not estopped from asserting in¬ 
validity of lease and demanding re¬ 
payment of consideration given.— 
Texas Co. v. Bank of America Nat. 
Trust & Savings Ass'n, supra. 

(2) 1/essee was not concluded, by 
order settling and approving admin¬ 
istrator's account, from demanding 
of special administrator repayment 
of consideration since lessbe, not 
being person interested in estate, 
and not being able to contest ac¬ 
count, was not bound by order of 
settlement.—Texas Co. v. Bank of 
America Nat. Trust & Savings Ass'n, 
supra. 

Cal.—Texas Co. v. Bank of 
America Nat. Trust Sk Savings 
Ass'n, supra. 


16. Cal.—Texas Co. v. Bank of 
America Nut. Trust & Savings 
Ass’n. supra. 

17 . Cal.—Miller v. Gray, 68 P. 770, 
136 Cal. 261. 

24 C.J. p 192 note 77. 

la. Cal.—Miller v. Gray, supra. 

12 . Mich.—Kuhns v. Marvel Paint 
Stores, 206 N.W. '513, 233 Mich. 
108. 

sa Conn.—Hall v. Meriden Trust 
& Safe Deposit Co.. 130 A. 157, 
103 Conn. 226. 

21 . Conn.—Hall v« Meriden Trust & 
Safe Deposit Co., supra. . 

22 . Conn.—Hall v. Meriden Trust & 
Safe Deposit Co., supra. 

28 . Conn.—Hall v. Meriden Trust & 
Safe Deposit Co., supra. 

24L Ala.—James v. Faulk, 64 Ala. 
184. 

25 . Conn.—Hall v. Meriden Trust ft 
Safe Deposit Co., 130 A. 167, tOS 
Conn. 226« 
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legal title H 3 r the right to possession, they are not 
liable for the rents which might •have been made by 
leasing the same until a sale could be made.^^ 
Where an executor contracts to lease the real es¬ 
tate, under a power in the will, and dies before per¬ 
formance, his own estate is not liable for the 
breach.*^ 

If the representative rents out the land of his de¬ 
cedent he holds the rent collected as assets of the 
estate, and for the use of those legally entitled to 
it,28 and he cannot escape liability therefor by set¬ 
ting up that he leased the land without authority.29 
He is not liable for losses of rent which could not 
have been avoided by the exercise of good faith and 
ordinary prudence and diligence nor is he 
chargeable with unlawful renting of the land where, 
in the mistaken belief that the lease is for a longer 
term than it actually is, he permits the lessee to hold 
over after its expiration, without a new lease being 
executed and without the approval of the probate 
judge, where it is not shown that the rent was in¬ 
adequate or that the estate suffered thereby but 
for losses resulting from his fraud or culpable neg¬ 
ligence, whether in reference to collection, taking 
security, or otherwise, he is liable .22 

An executor or administrator who enters into a 
lease without authority is personally liable therc- 
on .22 Under some statutes an executor who may 
rent the property without first obtaining a court or¬ 
der approving the rental contract may avoid person¬ 


al liability by obtaining an order of approval prior 
to renting it.2^ 

§ 298. Mortgage 

a. In general 

b. Authorization by court 

c. Stipulations and provisions of mort¬ 

gage; construction 

d. Title, rights, and liabilities of mort¬ 

gagee 

e. Right to attack mortgage 

f. Personal liability of representative 

g. Effect of unauthorized mortgage 

a. In Gleneral 

Unless authorised by statute or by the terms of a 
will, a personal representative may not mortgage the de¬ 
cedent’s realty, although the consent or acquiescence of 
the benefleiarles may validate an unauthorized mortgage. 

The personal representative cannot, merely by 
virtue of his office, mortgage the lands of his dece¬ 
dent,®® even though the money obtained thereby is 
for the benefit of the estate;®® and where there is 
no statutory authorization for the administrator to 
mortgage the realty of the estate, the obtaining of 
a court order authorizing such a transaction will not 
render the mortgage valid.®^ 

However, authority to mortgage decedent's realty 
may be and frequently is conferred by will, or by 
statute authorizing this to be done pursuant to an 


ae. W.Va.—Dunn v. Renick, 10 S.E. 
810, S3 W.Va. 476. 

ar. Pa.—Hauck v. Stauffer, 31 Pa. 
235. 

Representatives of deceased execu¬ 
tors or administrators see infra 
99 1048, 1049. 

as. Tex.—Morrell v. Hamlett, Civ. 
App., 24 S.W.2d 531, error refused. 

24 C.J. p 192 note 79. 

Vndar power to sell 

In Jurisdictions where a direction 
in a will to sell land works an eq¬ 
uitable conversion of it into per¬ 
sonalty as of the date of the death 
of the testator, executors who lease 
realty which the will directs them 
to sell have the responsibility of ac¬ 
counting for the rent as part of the 
assets of the estate.—Ihlo v. Ihle, 
270 N.W. 452, 222 Iowa 1086. 
a9. Ala.—Terry v. Ferguson, 8 Port. 
500. 

Mo.—Hartnett v. Fegan, 3 Mo.App. 

1 . 

aa Ala.—-Patapsco Guano Co. v, 
Dallard, 19 So. 777, 107 Ala. 710, 
54 Am.S.R. 131. 

24 C.J. p 192 note 81. 

ai. Idaho.—Hubbard v. Ball, 81 P, 
2d 78, 60 Idaho 78. 


32. Or.—In re Laberee’s Estate, 269 
P. 861. 126 Or. 801. 

Tex.—Morrell v. Hamlett, Civ.App., 
24 S.W.2d 531, error refused. 

24 C.J. p 193 note 82. 

Iiiabllity for fair rsatal value 
Administrator, who leased farm 
property of estate to partner, was 
chargeable with fair rental value for 
entire period, regardless of rent ac¬ 
tually paid.—In re Laberee’s Estate, 
269 P. 861. 126 Or. 301. 

Gosts of ooUsetiott 

Estate dduciarles. acting as offi¬ 
cers of corporation owning realty, 
must seek rent collection service at 
market price and wUl be surcharged 
for loss from diminution of income 
by payment of more than such price 
on proper objection.—In re Witklnd's 
Estate. 4 N.Y.S.2d 933, 167 Misc. 885. 

33. Iowa.—Cohen v. HaydOn, 157 N. 
W. 217, 163 N.W. 238, 180 Iowa 
232. 

XiiabiUtj to tenant for ovexpaymsut 
of rsBt 

While tenant cannot deny author¬ 
ity of landlord's agent to execute 
lease, executor executing lease for 
estate without authority under will 
or statute or from court is person¬ 
ally liable to tenant for overpayment 
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of rent where estate has not received 
benefit of rent paid.—Cheyne v. 
Quackenbush, 199 N.W. 367, 198 

Iowa 420. 

34. Tex.—Maddox v. Smart, Olv. 
App., 140 S.W.2d 579, error re¬ 
fused. 

35. Ala.—Scott v. Mussafer, 134 So. 
857, 223 Ala. 1.53 

Cal.—Meier v. Hayes, 67 P.2d 120, 
20 Cal.App.2d 451. 

Fla.—Evans v. Tucker, 135 So. 305, 
101 Fla. 688. 85 A.L.R. 170. 

Ga.—Field V. Manly, 195 S.E. 406. 
185 Ga. 164. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Duval, Civ App., 96 S.W.2d 
740, 743, quoting Corpus Juris. 

24 C.J. p 193 note 88. 

Mortgage or pledge of personalty see 
infra 9 303. 

Oouseut of romaindsrmsu 

Executor, under will devising real 
estate to widow with remainder to 
children, may not mortgage real es¬ 
tate without remaindermen's con¬ 
sent.—Howling V. Bank of New Hav¬ 
en. 291 S.W. 499, 219 Ky. 731. 

36. Ga.—Field v. Manly, 195 S.E. 
406, 185 Ga. 464. 

87. Ga.—Field v. Manly, supra. 
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order of, or license from, the probate court.** A 
power to mortgage need not be expressed in the 
will, but may be implied from the powers and in¬ 
structions given therein to the executor,*® and an 
express power may be extended by implication to 


property other than that designated.^® A power 
given by will can, oi course, be exercised only when 
the circumstances contemplated by the will arise,^l 
and only for the purposes for which it is given,^* 


88> Hawaii.—In re Beckley's Estate, 
SI Hawaii 163. 

Iowa.—In re Christensen’s Estate, 
290 N.W. 34, 227 Iowa 1028. 

Mass.—Altobelll v. Montesi, 15 N.B. 

2d 463, 300 Mass. <396. 

N.Y.—In re Wells’ Will, 26 N.T.S.2d 
604. 

N.C.—Caffey v. Osborne, 186 S.E. 364, 
210 N.C. 252. 

Pa.—Farmers Trust Co. of Lancas¬ 
ter V. Schlotzhauer, 179 A. 227, '319 
Pa. 125. 

Tex.—^John Hancock Mut. Life Ins. 
Co. V. Duval, Clv.App., 96 S.W.2d 
740, 743, quotinsr Oorpns Juris. 

24 C.J. p 193 note 89, p 550 note 94 
[a]. 

Necessity for order of court see in¬ 
fra subdivision b of this section. 

AppUoabtlity of statuta 

The statute governing: sale and 
mortgage of decedent’s lands when 
personalty is insuffleient to pay debts 
Is inapplicable where will provides 
for equitable conversion and sale of 
realty, and executor is continuing 
testator’s business under court sup¬ 
ervision and with the consent of all 
interested parties.—Ottstadt v. Jar- 
dlne. 281 N.W. 644, 229 Wis. 35. 
Uonstraotlon of tostanentary power 

(1) The fact that final clause of 
paragraph of testator’s will which 
authorized executor to execute mort¬ 
gage directed that proceeds of mort¬ 
gage should be invested did not 
diminish the power granted, nor 
limit the executor to execution of a 
mortgage for investment purposes 
only.—In re Clyde's Estate. 198 A 
640, 329 Pa. 652, 11'5 AL.R. 1412. 

(2) Other cases see 24 C.J. p 193 
note 89 [b]. 

•aoooBSiTe mortgagos 

Where power to mortgage is giv¬ 
en to the executor, it is not exhaust¬ 
ed by a single exercise, but he may 
execute successive mortgages on the 
property. 

U.S.—^Ames v. Holderbaum, CC. 
Iowa, 44 F. 224. 

Iowa.—Iowa Loan & Trust Co. ▼. 
Holderbaum, 52 N.W. 650, 86 Iowa 
1 . 

amurt dssds 

(1) Section of statute relative to 
execution of trust deeds by execu¬ 
tors, administrators, and guardians 
confers on such persons right to ex¬ 
ecute trust deeds.—Schwan v. Supe¬ 
rior Court in and for Orange Coun¬ 
ty, 266 F. 682, 204 Cal. 61. 

(2> Abortive attempt to amend 
one section of statute relative to ex¬ 
ecution of trust deeds by executors 


and administrators does not preclude 
execution under other section suffi¬ 
cient to authorize exercise of such 
power without amended section.— 
Schwan v. Superior Court In and for 
Orange County, supra. 

(3) Statute permitting execution 
of trust deeds by executors and ad¬ 
ministrators is applicable, although 
decedent died prior to passage of 
amendment.—Schwan v. Superior 
Court in and for Orange County, su¬ 
pra. 

Property which may ho mortgaged 

(1) The personal representative 
cannot mortgage property which de¬ 
cedent held as trustee.—In re Doyle’s 
Estate, 233 N.Y.S. 667. 13'3 Misc. 647. 

(2) The administrator or county 
court acquires no Jurisdiction to 
mortgage the homestead of Intestate, 
where she leaves surviving no hus¬ 
band, but unmarried minor children 
residing on said homestead, and, if 
said mortgage is executed, a court 
of equity has the power to set the 
same aside at the instance of the 
minor children.—^Pioneer Mortgage 
Co. v. Carter, 202 P. 613, 84 Okl. 85. 

Gomsldsratioa 

The forbearance of creditor from 
bringing action to establish lien on 
testator’s realty was sufficient con¬ 
sideration for mortgage executed by 
executor.—In re Clyde’s Estate, 198 
A 640, 829 Fa. 552, 115 A.L.R. 1412. 

Payment of ladohtsdasss ont of 
rents 

(1) Where the mortgage was valid¬ 
ly executed, the rents collected by 
the executor from decedent’s realty 
may be rightfully applied to the in¬ 
debtedness secured thereby.—In re 
Clyde’s Estate, supra. 

(2) Executor could rightfully 
claim exoneration out of the assets 
of the estate in his hands for pay¬ 
ments of interest made on note se¬ 
cured by the mortgage .—In re 
Clyde's Estate, supra. 

(3) Rents of realty as available 
for payment of decedent’s debts see 
infra 9 480. 

Presumption of validity 

(1) Under a will giving executors 
power to mortgage real estate, the 
paramount title to the property Is 
in the executors, the interest of the 
heirs at law being that of cestuis 
que trust or remaindermen, and a 
mortgage by the executors will be 
presumed valid, in the absence of at¬ 
tack by the heirs at law.—^Field v. 
Chronlk, 179 N.Y.S. 691, 190 App. 
Div. 601. 


(2) Other cases see 24 C.J. p 193 
note 89 [1]. 

30. Hawaii.—In re Beckley’s Estate, 
31 Hawaii 163. 

24 C.J. p 194 note 90. 

4a Minn.—Brown v. Morrill. 48 N. 

W. 328, 45 Minn. 483. 

24 C.J. p 194 note 91. 

41. N.Y.—Smith v. Peyrot, 94 N.B. 
662, 201 N.Y. 210, reversing 118 N. 
Y.S. 1143, 134 App.Div. 954, af¬ 
firming 116 N.Y.S. 543. 

24 C.J. p 194 note 92. 

Time of exeontion 
Where executor authorizedly 
agreed, within time during which 
creditor could have Instituted suit to 
establish lien on testator’s realty, 
to execute mortgage to induce cred¬ 
itor to forbear the institution of 
such suit, the fact that mortgage 
was not actually given within time 
for bringing suit did not defeat ex¬ 
ecutor’s right to exoneration for pay¬ 
ments thereon out of the estate.—In 
re Clyde’s Estate. 198 A. 640, 329 Pa. 
552, 115 AL.R. 1412. 

4fi. Pa.—Columbia Ave. Sav.-Fund, 
Safe-Deposit, Title & Trust Co. v. 
Lewis, 42 A 1094, 190 Pa. 558. 
Particular purposes 

(1) Under will devising farm to 
testator’s children for life with re¬ 
mainder to testator’s grandchildren, 
life tenants to maintain farm in then 
state of cultivation and in good re¬ 
pair, executors to have power to 
pledge land to pay debts if neces¬ 
sary, executors could mortgage land 
to pay debts, but not to pay for 
improvements.—Matherly v. John¬ 
son’s Ex’r, 71 S.W.2d 663, 264 Ky. 
307. 

(2) Under will authorizing execu¬ 
tor to mortgage estate if he deemed 
it necessary for support of testa¬ 
tor’s wife or advantageous to the es¬ 
tate, the executor had authority to> 
execute mortgage to induce credi¬ 
tor to forbear institution of action 
to establish lien on testator’s real¬ 
ty.—In re Olyde’s Estate, 198 A. 640, 
829 Pa. 652. 116 A.L.R. 1412. 

(3) Where business enterprisea 
had been disposed of by executrix 
and life tenant, whom chancellor had 
authorized to exchange farm for 
town property, testamentary power 
to sell and mortgage property to pay 
testator’s debts or to conduct such 
business enterprises, gave executrix 
and life tenant no power to mortgage 
town property to secure money ta 
pay taxes and amount owed for new 
roof.—Old Nat. Bank v. Swearingenn 
72 8.W.2d 646, 167 Tenn. 629. 
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and th6 9 ame is true of a statutory power.^3 How¬ 
ever, in jurisdictions in which the statutes do not 
limit the purposes for which a mortgage by an ex¬ 
ecutor or administrator may be authorized, but in 
which the whole matter is intrusted to the courts, 
the courts have general jurisdiction of such matter 
with power and authority to determine in every case 


properly presented to them whether a mortgage is 
for the advantage, benefit, and best interests of the 
estate and ♦hose interested therein,^^ 

Whese the court possesses express statutory pow¬ 
er to authorize a mortgage, its exercise is a matter 
of discretion.^B In determining whether a mort- 


(4) other cases see 24 C.J. p 194 
note 93 [a]. 

Applioatlon of proceeds 

(1) That balance on decedent's un¬ 
secured notes paid by executrix to 
payee came from proceeds of a mort- 
irasre given by executrix did not af¬ 
fect payee's right to apply such pay¬ 
ment on the notes, especially since 
payee was not under duty to inquire 
where executrix obtained the money. 
—Farmers Trust Co. of Lancaster v. 
Schlotzhauer, 179 A. 227. 319 Pa. 
125. 

<2) Where deceased's creditor Axed 
lien on realty by suing on unsecured 
notes within year after death, and 
executor, under power of sale in 
willi mortgaged realty and out of 
proceeds paid balance on the notes, 
whereupon creditor released the lien 
of such debt, creditor was not pre¬ 
cluded from thereafter enforcing de¬ 
cedent's mortgages securing a dif¬ 
ferent debt, as against heirs' con-1 
iention that executrix' mortgage was! 
void and that proceeds became im- j 
pressed with trust in favor of heirs 
and constituted set-off to balance 
due on decedent's mortgages.—Farm¬ 
ers Trust Co. of Lancaster v. Schlotz¬ 
hauer. supra. 

43. N.C.—Caffey v. Osborne, 189 S. 

E. 364, 210 N.C. 252. 

Okl.—Parks v. Producers Nat. Bank 
of Tulsa, 54 P.2d 398, 176 Okl. 67 
—Parks V. Illinois Life Ins. Co., 
Chicago, Ill., 54 P.2d 392, 176 Okl. 
68. 

ahurposts for which mortgage an- 
thozlicd 

(1) TO pay debts. 

Iowa.—In re Christensen's Estate, 
290 N.W. 84. 227 Iowa 1028. 

Mass.—Altobelli v. Montesi, 15 N.E. 

2d 463, 300 Mass. 396. 

N.Y.—In re Wells’ Will. 26 N.Y.S.2d 
604. 

Pa.—Farmers Trust Co. of Lancaster 
V. Schlotzhauer, 179 A. 227, 819 Pa. 
125. 

(2) To pay liens on tho realty. 
Ark.—Reed v. Futrall, 115 S.W.2d 

542, 195 Ark. 1044. 

Cal.—In re Freud's Estate, 63 P. 1080, 
181 Cal. 667, 82 Am.S.R. 407—Mur¬ 
phy V. Farmers* & Merchants' Bank 
of Los Angeles. 63 P. 368. 131 Cal. 
115. 

CS) To pay taxes and assessments 
Against the premises.—Long v. Land¬ 
sman, 76 N.W. 374, 118.Mich. 174. 


(4) To pay existing mortgage and 
delinquent taxes on lands of intes¬ 
tate’s widow and minor children.— 
Lynch v. Stanton, 167 S.E. 392. 168 
S.C. 249. 

(5) To obtain funds to pay ex¬ 
penses of administration.—In re > 
Lair's Estate, 102 P.2d 436, 38 Cal. 
App.2d 737. 

(6) If amount of cash on hand, 
together with amount owed by execu¬ 
tors to estate, was insufficient to 
pay claim against estate and ex¬ 
ecutors' and attorney's fees, and 
heirs would not advance sufficient 
funds, executors could apply for 
leave to mortgage sufficient estate 
property to pay the claim and fees, 
and court could then distribute es¬ 
tate to heirs subject to such mort¬ 
gage.—In re Ryan's Estate, 66 P.2d 
916, 109 Mont. 340. 

(7) That administrator had paid 
debts with money he had borrowed 
prior to Aling petition seeking sale 
or mortgage of realty of decedent's 
estate did not preclude administra¬ 
tor from being subrogated to rights 
of creditors whose debts he had 
paid, and hence order of clerk ap¬ 
proved by judge of the superior 
court permitting mortgaging of re¬ 
alty of estate was authorized.—Caf¬ 
fey V. Osborne, 186 S.E. '364. 210 N. 
C. 252. 

(8) Where testator’s account, 
which he used to carry on private 
banking business, was withdrawn by 
executors to pay claims which were 
chargeable against general assets of 
estate, executors were entitled to 
mortgage real estate belonging to 
estate to secure funds in amount 
necessary to liquidate depositor’s 
claim.—In re Griffin’s Estate, 262 
N.W. 473, 220 Iowa 1028. 

<9) Where administrator, who took 
possession of farm and continued 
farming operations, advised court, 
by his petition for authority to bor¬ 
row money, of his purpose to plant 
a large acreage of alfalfa, and court 
authorized crop mortgage to obtain 
money for seed, labor, and rental 
of equipment, without objection from 
heirs, payments for seed, oil, fuel, 
and power, and tires and battery for 
automobile were properly approved. 
—In re Maddalena's Estate, 108 P. 
2d 17, 42 Cal.App.2d 12. 

(10) Other cases see 24 C.J. p 194 
note 94 [aj. 


Parposes for which mortgage nnan* 
thorlsed 

(1) Under a statute providing that 
an executor or administrator may 
borrow money to pay obligations se¬ 
cured by hens against any real prop¬ 
erty belonging to the estate, notes 
and mortgage executed by executor 
for money wherewith to pay unpro¬ 
bated claims, not secured by liens on 
the realty of the estate, are void.— 
Acker V. Watkins, 134 S.W.2d 623. 
199 Ark. 573. 

(2) Probate court was without ju¬ 
risdiction to authorize mortgage of 
estate's lands by administrator for 
carrying on farming operations.— 
First Nat Bank v. Teters, 32 S.W.2d 
622, 182 Ark. 599. 

(3) Other cases.—In re Seem's Es¬ 
tate. 27 Northumb.Leg.J. 101. 

Debts aoornlag after death of dece¬ 
dent 

Under a statute authorizing the 
execution of a mortgage for the 
"purpose of paying the debts against 
the estate of any deceased person,” 
the probate court may authorize the 
execution of a mortgage to pay debts 
and charges accruing after the death 
of decedent.—Long v. Landman, 76 
N.W. 374, 118 Mich. 174. 

44. B.D.—Ekiuitable Life Assur. Soc. 

of U. S. V. Lunning, 265 N.W. 876, 

64 S.D. 168. 

Property of minors 

(1) When a court of equity has 
properly before it the estate of 
wards of chancery. It may in the ex¬ 
ercise of its broad, comprehensive, 
and plenary jurisdiction, and for the 
purpose of protecting and preserv¬ 
ing the corpus, direct the placing of 
a loan on their property, the pay¬ 
ment of the loan to be secured by 
deed.—Davie v. Willis. 200 S.E. 283. 
187 Ga. 340. 

(2) Minor children of testator 
were w'ards in chancery, and superi¬ 
or court had jurisdiction to grant or¬ 
der authorizing admirsstratrix to 
borrow money and to secure its pay¬ 
ment by deed, so that order was 
binding on minors who were repre¬ 
sented by guardian ad litem.—^Davie 
V. Willis, supra. 

46. Iowa.—In re Christensen's Es¬ 
tate. 290 N.W. 34, 227 Iowa 1028. 
Wbers ladobtsdAWs small 

Where amount required to pay de¬ 
cedent’s debts was only a small per¬ 
centage of the appraised value of 
speciAoally devised property,^ court 
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gage should be authorized, the court should be 
guided by general legal and equitable principles'^ 

Power to sell as authorizing mortgage. Although 
there is some authority to the contrary/^ as a gen¬ 
eral rule a mere power to sell realty does not au¬ 
thorize the making of a mortgage by the personal 
representative.^® However, a power to sell may in¬ 
clude a power to mortgage,^® but only, it has been 
held, because of some exceptional reason, as where 
there is a particular charge to which the devise is 
subject, and it is proper to raise money to meet it.®^ 
So, in jurisdictions where the mere power to sell 
does not imply the power to mortgage, as well as 
in those where it does, it has been held that if the 
power to sell was for the payment of debts, or of 
a specific charge, and the property was devised 
subject thereto, a power to mortgage may be im¬ 
plied from the power to sell, unless the will shows 
a contrary intent.®^ It has been held that, where 
the representative has petitioned for an order to sell 
real estate to pay debts, an order directing him to 
mortgage such real estate is invalid.®® 


Consent or acquiescence of the beneficiaries my 
validate a mortgage executed by the personal rep-^ 
resentative without authority.®® 

Parties, Where a mortgage of decedent’s realty 
is authorized, the mortgage should’be executed by 
an executor or administrator who has been duly 
qualified.®^ The executor or administrator may not 
mortgage the realty to himself.®® 

b. Anthorisatiom by Oonrt 

Except where the power to mortgage la expreMly 
conferred by will, an application for leave of court le or¬ 
dinarily eeaentlal to warrant the execution of euch an 
Inatrument. 

In the absence of a statutory requirement an or¬ 
der of court is unnecessary to authorize the execu¬ 
tion of a mortgage under a power expressly con¬ 
ferred by a will.®® Where the power is not so ex¬ 
pressly conferred it is necessary, often by express 
provision of the statute, that the consent or approval 
of the probate court to such an act by the executor 
or administrator be obtained,®*^ the proceedings being 


would direct the executrix to mort¬ 
gage the property rather than direct 
the executrix to sell or lease It.—^In 
re Wells* Will, 26 N.Y.aSd 604. 

4a S.D.—Equitable Life Assur. Soc. 
of the U. S. V. Lunning. 266 N.W. 
876, 64 S.D. 168. 

47. Pa.—Farmers Trust Co. of Lan¬ 
caster V. Schlotzhauer, 179 A. 227, 
319 Pa. 125. 

24 C.J. p 195 note 97. 

4a Ark.—^Acker v. Watkins. 134 S. 

W^d 523, 199 Ark. 573. 

KJ.—Watts V. Minez, 198 A. 218, 123 
N.J.Eq. 371. 

24 C.J. p 195 note 96. 

49. N.J.—^Watts V. Mines, supra. 

True pxiaolpl# is, that a power to 
sell and convey may include the 
power to mortgage, but it does not 
necessarily do so; and whether such 
power is or is not included depends 
on the character of the estate, the 
words granting the power, and the 
purpose for which the debt was 
created.—McMillan v. Cox, 34 S.E. 
341, 109 Oa. 42, 49. 

Sa N.J.—^Watts V. Minez, 198 A. 
218, 123 N.J.Eq. 371. 

ai« Tex.—Paulk v. Dashiell, 62 TeX. 

642, 50 Am.K. '542. 

24 C.J. p 195 note 98. ' 

89. Ind.—Edwards v. Baker, 44 N.EL 
. 467. 145 Ind. 261. 

24 C.iJ. p 602 note 49. 

aa N.C.—Haywood v. Rigsbee, 178 
S.E3. 108; 207 N.C. 696. 

84 aj. p 195 note 99. 

a4i Ky.—Andrews v. Minor, 58 AW. 
^41, 22 Ky.L. 261. 


Pezsons aomlnated bat aot qaalilled 

Persons nominated as executors 
but who have not qualifted have no 
power to execute a mortgage of the 
testator's real estate.—Andrews v. 
Minor, supra, 

as. Ark.—^Ackep v. Watkins, 134 S. 

W.2d 533. 199 Ark. 673. 

Pabllo policy 

Such a contract would be against 
public policy and void.—Acker v. 
Watkins, supra. 

Power of court to aathorlgo aiort- 

The court has no power to au¬ 
thorize the executor to lend money 
to the estate and to direct the clerk 
of the orphans’ court to execute and 
deliver a mortgage.—Wilhelm’s Es¬ 
tate, 20 Pa.Co. 413. 
amontor a& offloer of mortgagee 
bank 

Notes and mortgage executed by 
executor to trustee for bank, of 
which such executor was president 
and active manager, were void for 
tack of meeting of two minds.—Ack¬ 
er V. Watkins, 134 S.W.2d 523, 199 
Ark. 673. 

56. Tex.—John Hancock MuL Life 
Ins. Co. V. Duval, Civ.App., 96 S. 
W.2d 740. 

24 C.J, p 192 note 89 [J]. 

87. Cal.—Meier v. Hayes. 67 P.2d 
120, 20 Cal.App.2d 461. 

N.C,—Catfey v. Osborne^ 186 S.E. 

364. 210 N.C. 252. 

Juxiidiotlcni of oonrt 

(1) Where will provided for equi¬ 
table conversion and sale of realty 
and executor continued testator’s 
business under court sfupervislon 
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with consent of all parties, county 
court had Jurisdiction, on notice to 
all interested parties, to authorize 
executor to mortgage realty with¬ 
out strict compliance with statutes 
governing mortgage of realty to pay 
testator’s debts, and hence mortgage 
executed pursuant to court order was 
enforceable.—Ottstadt v. Jardlne, 
281 N.W. 644. 229 Wls. 85. 

(2) Jurisdiction of court to make 
order permitting estate property to> 
be mortgaged is not dependent on 
administratrix’ flling of account.— 
In re Chandler’s Estate, 297 P. 638, 
113 CaLApp. 606, followed In 297 P. 
639, 112 Cal.App. 766. 

Term of oonzt 

Where an order granting authority 
to borrow money and secure its 
payment must have been granted in 
term in order to be valid, it will be 
presumed, where it does not appear 
from the petition whether the or¬ 
der was granted In term or in cham¬ 
bers, that It was granted In open, 
court during its regular session in 
the transaction of term business, and 
therefore was a proceeding In term. 
—Davie V. Willis, 200 S.B. 283, 187 
Ga. 340, 

Mntfn Mexmlafd 

(1) The matter of an accounting 
between executor and remaindermen 
was not a matter for determination 
on application of executor for au¬ 
thority to mortgage realty to se¬ 
cure funds to pay claims against 
estate, where it had been thereto¬ 
fore adjudicated that such claims 
were not proper claims for deter¬ 
mination In a previous proceedtog 
Involving ' the same parties,—In ro 
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ordinarily substantially identical with those to obtain 
leave to sell, considered infra §§ 55S-586, a mort¬ 
gage being in many respects the equivalent of a 
sa)e.^^ Substantial compliance with a specific pro¬ 
cedure prescribed by the statute for authorization of 
a mortgage is necessary^^ although the mortgage 
will not be invalidated by a- mere irregularity in 
such proceedings,®® Where the statute so provides, 
proceedings are to be instituted by a petition pre¬ 
sented by the executor or administrator or by a 
creditor.®! The application or petition must con¬ 
tain appropriate jurisdictional recitations or the 
mortgage will be void and subject to cancellation,®^ 
unless the defects are supplied by proof at the hear¬ 
ing and such fact is affirmatively stated in the or- 
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der authorizing the mortgage.®® 

Notice, Notice of the application for permission 
to mortgage the realty ordinarily must be given to 
those persons interested in the realty ;®^ and where 
due notice is given the court has jurisdiction al¬ 
though the adversaries to the petition are not pres> 
ent at the hearing.®® Want of notice will not ren¬ 
der void a judgment authorizing the execution of a 
mortgage or other encumbrance where the adver¬ 
sary parties file an answer to the application.®® 

Dismissal, An application for an order to mort¬ 
gage real estate to pay debts, after jurisdiction of 
the parties is acquired, can be dismissed only by an 
order to that effect.®*^ 


Christensen'fl Estate, 290 N.W. 34, 
227 Iowa 1028, 

(2) District court had jurisdiction 
on administrator's application to 
mortffaae lands to determine wheth¬ 
er property mortgaged descended to 
heirs of deceased owners as exempt 
homestead.—Reinsurance Life Co. of 
America v. Houser, 227 N.W. 116, 
208 Iowa 1226. 

Oonstniotion of order 

(1) Declaratory Judgment pur¬ 
porting to adjudicate that executors 
were empowered by testator to give 
mortgage to secure loan of two 
thousand six hundred dollars to pay 
debts must be construed as attempt¬ 
ing to adjudicate that executors 
were also empowered to include in 
such loan two hundred Uftv dollars 
to pay for improvements, where pe¬ 
tition alleged that two thousand 
three hundred fifty dollars was nec¬ 
essary to pay debts and that two 
hundred fifty dollars was necessary 
to pay for improvements.—Matherly 
V. Johnson's Ex’rs, 71 S.W.2d 663, 
254 Ky. 307. 

(2) An order authorizing execu¬ 
tion of a trust deed on assets of an 
estate left by deceased In trust for 
maintenance of her husband, to se¬ 
cure payment of administration ex¬ 
penses which directed that form of 
deed should include an assignment 
of rent, to secure payment of note 
and that principal should be paid 
out of the whole estate, should be 
construed as directing payment of 
the principal out of the corpus of 
the estate and not out of the in¬ 
come.—In re Lair's Estate, 102 P.2d 
436, 38 Cal.App.2d 737. 

JUfeot of liuiiiftoloat ordor 

If order made by judge, who was 
stockholder, director, and vice pres¬ 
ident of bank, authorizing executrix 
of an estate to execute mortgage to 
secure indebtedness was not broad 
enough to authorize mortgage to the 
bank with which the judge was con¬ 
nected, mortgage executed by execu¬ 


trix to the bank was invalid for 
want of an order authorizing it.— 
Gaer v. Bank of Baker, 107 P.2d 877, 
111 Mont. 204. 

fluhsegnent approval 

That an executor mortgaged prop¬ 
erty of the estate for purposes of 
paying debts of deceased without 
authorization of probate court was 
not ground for complaint by lega¬ 
tees, where no injury to estate re¬ 
sulted and mortgages were ratified 
by order of superior court approving 
executor’s interim report.—Bostock 
v. Brown, 88 P.2d 445, 198 Wash. 
288. 

5& Wash.—^Wallace v. Grant, 67 P. 
578, 27 Wash. 130. 

B9, N.T.—^Duryea v. Mackey, 45 N. 
E. 458, 151 N.T. 204. 

Btatutorjr rsquirmasats hCld satts- 
fled 

Order permitting administrator to 
mortgage realty to pay debts of de¬ 
cedent’s estate was authorized, where 
there were findings by clerk that 
mortgaging land to pay debts would 
materially promote interests of ben¬ 
eficiaries, clerk's order and findings 
were approved, and execution of 
mortgage directed by judge of su¬ 
perior court.—Caffey v. Osborne, 186 
S.E. 364, 210 N.C. 252. 

00. Cal,—Thomas v. Parker, <32 P. 
562, 97 Cal. 456. 

Mich.—Griffin v. Johnson, 37 Mich. 
87. 

61. N.Y.—Duryca v. Mackey, 45 N. 

E. 458, 151 N.T. 204. 

Tims for applioatloa 
Where intestate died on Nov. 28, 
1935, administrator was granted let¬ 
ters on Nov. 22, 1937, and adminis¬ 
trator filed petition asking for de¬ 
cree to mortgage intestate's realty on 
April 17, 1939, administrator’s delay 
was excused by his desire, if possi¬ 
ble, to obtain payment of intestate’s 
debts and funeral expenses without 
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instituting any proceeding, and thus 
save all parties expense.—In re 
Lindsay’s Estate, 18 NT.S.2d 800. 

Temporary administrator may not 
apply for leave to mortgage dece¬ 
dent’s realty.—Duryea v. Mackey, 45 
N.E. 458, 151 N.Y. 204. 

62. Ark.—Reed v. Fu trail, 115 S. 
W.2d 542, 195 Ark. 1044. 

Notioe of invalidity; estoppel 
A bank which had loaned ^money 
to an estate on the securityt* of an 
unauthorized mortgage was charged 
with knowledge of the probate rec¬ 
ords of the county; conduct of heirs 
was not such as to estop them from 
asserting the invalidity of the mort¬ 
gage.—Reed v. Futrall, supra. 

63. Idaho.—^H^alkcr Bank & Trust 
Co. v. Steely, 34 P.2d 56, 54 Idaho 
591. 

04. Ind.—Martin v. Neal, 25 N.E. 

813. 125 Ind. 547. 

Validity of prooeedings 

(1) Where there is no notice the 
proceedings are void.—Marlin v. 
Neal, supra. 

(2) Where the record shows that 
no notice was given the judgment 
giving permission to mortgage may 
be attacked collaterally.—Martin v. 
Neal, supra. 

Statute regniring live days* notioe 
of trial of issues of fact l.s not ap¬ 
plicable to petition to mortgage es¬ 
tate property.—In re Chandler’s Es¬ 
tate, 297 P. 638, 112 Cal.App. 606. 
followed in 297 P. 639, 112 Cal.App. 
766. 

66u Cal.—In re Chandler’s Estate, 
297 P. 638, 112 Cal.App. 606. fol¬ 
lowed in 297 P. 639, 112 CaLApp. 
765. 

66. Oa.—Davie v. Willis, 200 S.B. 
283, 187 Ga. 340. 

67. N.Y.—Raven v. Norton, 2 Dem. 

Surr. 110. ^ 
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e. Stipnlationa ud ProviBioiu of Mortgtgo; 
Oongtrnctiiai 

A mortgagt of the decedent's realty by hie peraonal 
representative may contain such stipulations and pro¬ 
visions as are authorized by the order or license under 
which It Is executed or which are customary In mort¬ 
gages In the state where It Is executed. Including, in 
some Jurisdictions, a provision for attorney fees. 

Where the court has power to authorize and di¬ 
rect the execution of a mortgage of decedent’s real¬ 
ty by his personal representative for the purpose of 
paying debts, it may determine the manner and 
terms of the mortgage,®* and the percentage of 
property to be contributed by the various devisees 
or heirs.®* Where the executor is authorized to ex¬ 
ecute a mortgage or trust deed he may insert there¬ 
in such provisions as are customary in mortgages in 
the state where the instrument is executed,*^® but, of 
course, the provisions should conform to the order 
or license under which it is executed.7i 

Stiptilation for attorney*s fees. It has been held 
that authority given to the representative by will or 
by statute to mortgage the realty authorizes him to 
stipulate for the payment of attorney’s fees in the 
event of its becoming necessary to collect the debt 
by suit,^2 but there is authority which holds other- 
wise.73 However, even if the insertion of a provi¬ 
sion for an attorney’s fee in the mortgage is unau¬ 
thorized it will not invalidate the mortgage, but will 
only give rise to a claim for a reduction of the 
amount due upon it 

Construction. Whether or not a mortgage is that 
of the representative as such, or simply his individ¬ 
ual mortgage, should, in a jurisdiction under the 
statutes of which a mortgage is not an instrument 
under seal, be determined not only from the form 


of the instrument itself, but by reading it in the light 
of the facts and circumstances attending its execu¬ 
tion, and considering the situation of the par¬ 
ties."^® A reference to the order of the court and 
a recital of the execution of the mortgage pursu¬ 
ant to such order, with other similar recitals, is suf¬ 
ficient to show that the mortgage was executed by 
the mortgagor as personal representative in pursu¬ 
ance of law and the court’s order, and not in a per¬ 
sonal capacity.*^® 

d. Title, Bights, and Liabilities of Mortgagee 

Th« rule of caveat emptor applies to mortgagees of 
realty from executors or administrators, but where the 
mortgagees act in good faith they are not required to 
ascertain the necessity for the loan or to see to its ap¬ 
plication. 

The rule of caveat emptor applies to mortgagees 
of real property from executors or administrators, 
and where a mortgagee lends prematurely, or the 
transaction is unauthorized, he obtains no title or 
security as against a subsequent purchaser,'^® al¬ 
though he will be entitled to repayment out of the 
proceeds of the sale.^* Where the representative 
has authority to mortgage decedent’s land a bona 
fide mortgagee who advances funds to such repre¬ 
sentative on the security of decedent’s land is not 
bound to ascertain the necessity for the loan to the 
executor,*® or to see to the application of the mon¬ 
ey realized by the mortgage ;*i nor does the fact 
that payment of claims against the land of a testa¬ 
tor was made by the executor without the appro¬ 
bation of the court affect the validity of a mortgage 
given under a power in the will to secure the loan 
with which such payment was made.** However, 
where a mortgagee lends under such circumstances 
that he is chargeable with constructive notice of the 


68. N.T.—In re Wells' Will, 26 N.T. 
S.2d 604. 

69. N.Y.—In re Wells' Will, supra. 

PzD rata 

Court prorated the debt among 
the properties devised according to 
valuation and authorized executrix 
to mortgage each of the properties 
for proportionate amount of debt, 
unless devisees paid such amount to 
executrix.—In re Wells* Will, su¬ 
pra. 

70. Tex.—John Hancock Mut. Life 
Ins. Co. v. Duval, Civ.App., 96 S. 
W.2d 740. 

danse waiving valuation and ap- 
praiseuent laws 

Under the statute providing that 
a mortgage executed by the personal 
representative under the authority 
of the court shall be as valid as 
though executed by the deceased in 
his lifetime, a mortgage executed un¬ 
der order of court and approved by 


the court has been held valid, al¬ 
though it contained a clause waiving 
the valuation and appraisement laws. 
—Smith V. Eels, 61 N.E. 200, 27 Ind. 
App. 321. 

Power of sale 

(1) Executor may Insert in trust 
deed power of sale under Instrument, 
where provision for sale is custom¬ 
ary in state where Instrument is ex¬ 
ecuted.—^John Hancock Mut. Life Ins. 
Co. V. Duval, Tex.Civ.App., 96 S.W. 
2d 740. 

(2) Other cases see 24 C.J. p 196 
note 2. 

7L Mich.—In re Vedder, 81 X.W. 
•866, 122 Mich. 439. 

78. Ga.—^Fletcher v. American Trust 
& Banking Co., 36 S.B. 767, 111 
Ga. 300, 78 Am.aR. 164. 

24 C.J. p 196 note 1. 

9a Colo.—Pershing v. Wolf, 40 P. 
856, 6 Colo.App. 410. 
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74. Mich.—Griffin v. Johnson, 37 
Mich. 87. 

76. U.S.—Amos v. Holderbaum, C. 
C.Iowa, 44 F. 224. 

7a Cal.—Thomas v. Parker, 32 P. 
562, 97 Cal. 456. 

77. Ala.—^Pirst Nat. Bank of Bir¬ 
mingham V. De Jernett, 159 So. 73, 
77, 229 Ala. 664, quoting Corpus 

Juris. 

2-4 C.J. p 196 note 4. 

7a N.C.—^Dancy v. Duncan, 1 S.E. 
465, 96 N.C. 111. 

79. N.C.—Dancy v. Duncan, 1 S.E 
455, 96 N.C, ni. 

90k Tex.—Faulk v. Dashiell, 62 Tex. 
642, 50 Am.R. 542. 

81. Tex.—^Faulk v. Dashiell, supra. 
24 C.J. p 196 note 7, p 707 note 80. 

8a Iowa.—Iowa L. & T. Co. v. 
Holderbaum, 52 N.W. 550, >86 Iowa 
L 
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executor’s intention to apply the money to an im¬ 
proper purpose, he cannot hold the mortgage as 
against the estate.^3 

A person who takes a mortgage on intestate’s 
realty from the person in whom it vested, as securi¬ 
ty for an indebtedness of a third person, is pre¬ 
sumed to do so with full knowledge that the prem¬ 
ises are subject to the debts of the deceased and to 
know that, until the administrator takes possession 
of the premises or unless he institutes proceedings 
to sell and sells them to pay decedent’s debts, it is 
the duty and obligation of the person in whom the 
title to the premises is then vested to pay the taxes 
and charges which accrued after decedent’s dcath.^^ 

Validity of debt. A mortgage executed under a 
decree of the court conclusively determines that the 
debts named in the administrator’s petition to mort¬ 
gage are due.®® 

e. Bight to Attack Mortgage 

Only persons having a beneficial Interest In the prop¬ 
erty may attack a mortgage of the decedent’s realty 
executed by the executor or administrator; such persons 
may be estopped to question the validity of the mortgage. 

Only persons having a beneficial interest in the 
property arc entitled to attack a mortgage of de¬ 
cedent’s realty executed by the executor or admin¬ 
istrator.®® Where property charged with the pay¬ 
ment of a legacy was sold, and the proceeds paid to 
the legatee in partial discharge of the legacy, nei¬ 
ther the legatee nor a judgment creditor nor residu¬ 
ary devisees named in the will were entitled, in the 
absence of fraud on the part of the executors, to ob¬ 
ject to the validity of a mortgage executed by them 


on land belonging to the estate without express au¬ 
thority in the will, all of the proceeds of such mort¬ 
gage having been applied to pay debts of the es¬ 
tate.®^ 

Estoppel. Heirs or devisees of decedent may be 
estopped to question the validity of a mortgage or 
deed of trust of realty executed by the executor or 
administrator.®® Where they execute a ratification 
and confirmation of the mortgage or deed of trust 
they will be estopped to attack it for want of au¬ 
thority in the executor or administrator.®® Credi¬ 
tors®® and legatees®^ of a testator may by their ac¬ 
quiescence for a number of years in the executor’s 
management of the estate under the provisions of 
the will become estopped to question the validity of 
mortgages executed by him under authority given by 
the will; but although an administrator by mort¬ 
gaging the land of decedent, title to which had not 
been perfected, was enabled to purchase it for the 
heirs, the latter are not estopped in an action to 
foreclose the mortgage to plead the invalidity of the 
administrator’s act because of the benefits resulting 
to them, it appearing that the money was not bor¬ 
rowed by the heirs or by anyone in their name or at 
their request.®® 

Where there is no statutory authorization for the 
administrator to mortgage the realty of the estate, 
the obtaining of a court order authorizing such a 
transaction will not estop him from subsequently at¬ 
tacking its validity, where all the debts arc not paid 
and the legal duties of administration are uncom¬ 
pleted.®® The executors are estopped in their capac¬ 
ity as devisees from denying the validity of a mort¬ 
gage executed by them as executors.®^ One to 


83. N.J.—Goodell v. Taylor. Ch.. 97 
A. <569. 

84. N.Y.—In re Lindsay’s Estate, 18 
N.T.S.2d 800. 

88. Pa.—Mendenhall v. Jackson, 110 
A. 799, 268 Pa. 123. 

86 . N.C.—Haywood v. Higsbee, 178 
S.E. 108, 207 N.C. 695. 

87. U.S.—Thomas v. Provident Life 
& Trust Co., Wash., 138 P. 348, 
70 C.C.A. 488, certiorari denied 26 
S.Ct. 755, 200 U.S. 618, 50 L.Ed. 
622. 

88L N.C.—Haywood v. Rigsbee, 178 
S.E. 108, 207 N.C. 695. 

IKLBor lisini 

Remaindermen, who were minors 
at time of disposal of real estate 
with reinvestment, with purchase- 
money mortgage for difference, are 
not estopped from questioning va¬ 
lidity of lien by their acquiescence 
in the situation as they found it at 
the time they arrived at the age of 
twenty one years, they not being 
required to take any steps to pre¬ 


serve their rights until the termina¬ 
tion of the preceding life estate.— 
Bowling V. Bank of New Haven, 294 
S.W. 499. 219 Ky. 731. 

89. N.C.—Haywood v. Rlgsbee, 178 
S.E. 108, 207 N.C. 695. 

Consent or acquiescence of benefi¬ 
ciaries as validating mortgage see 
supra subdivision a of this sec¬ 
tion. 

90. U.S.—^Ames V. Holderbaum, C.C. 
Iowa, 44 P. 224. 

Iowa.—Iowa L. & T. Co. v. Holder- 
baum, 52 N.W. 550, 86 Iowa 1. 

81. Mont.—Montgomery v. Gilbert, 
108 P.2d 616, 111 Mont. 250. 

Simulated sale for purpose of mort¬ 
gaging 

Where sale by executor of certain 
real estate was merely a simulated 
sale for purpose of mortgaging prop¬ 
erty through purchasers and thus 
obtaining money to pay debts of es¬ 
tate, but property had been recon¬ 
veyed to the executor in trust and 
the mortgagee acted in good faith in 
making loan and relied on record and 
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no damage resulted to those inter¬ 
ested, facts did not entitle heirs to 
relief against executor notwithstand¬ 
ing the proceeding was highly ir¬ 
regular, especially where tiie mat¬ 
ters appeared of record and time 
fixed by statute for bringing action 
for such relief had expired.—Mont¬ 
gomery V. Gilbert, supra. 

98. Kan.—Black v. Dressell, 20 Kan. 

153. 

93. Ga.—Field v. Manly, 195 S.E. 

406, 18'5 Ga. 464. 

Approval of heirs as material 

The rule of the text is true even 
though all the heirs at law join in 
the application to the court, since, 
while the administrator as an in¬ 
dividual and the heirs might thus es¬ 
top themselves, the administrator 
could not by such illegal acts and 
conduct estop himself as the rep¬ 
resentative of the estate with un¬ 
performed duties to creditors.—Field 
V. Manly, supra. 

94. Neb.—^Arlington State Bank v. 

Paulsen, 80 N.W. 263, 69 Neb. 9i, 
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whom property has been tnortg^aged under order of 
court must show that the estate, by the administra* 
tor, was actually the recipient of the money in or¬ 
der to ask that the estate be estopped to plead ille¬ 
gality of the mortgage.^® 

Collateral attack. An order of court authorizing 
the executor or administrator to mortgage the es¬ 
tate's realty is not open to collateral attack, even if 
erroneously entered, if the court had jurisdiction 
of the subject matter and of the persons.^^ Where 
a court has general jurisdiction to determine when 
a mortgage of realty by an executor or administra¬ 
tor should be authorized, the determination of the 
court on that question in a proceeding in which there 
is substantial compliance with the statutory require¬ 
ments as to petition and notice is not, in the absence 
of fraud, open to collateral attack.^? 

f. Personal Liability of Representative 

Under certain clrcumetancee a personal representa¬ 
tive who mortgages his decedent’s real estate may be In¬ 
dividually liable. 

Under certain circumstances a personal repre¬ 
sentative who mortgages the realty of his decedent 
may be personally liable.^® A mortgage executed 
without authority by an executor who is also inter¬ 
ested in the estate, while not binding on the estate 
is, it has been held, binding on him personally to the 
extent of his individual interest in the property.®® 
It has been held that where an executor, empowered 


by a will to mortgage his testator’s property, exer 
cutes a mortgage in his capacity as executor con¬ 
taining warranties of title and a promise to pay 
taxes and attorney’s fees, and gives his notes for 
the money secured thereby, he is personally bound 
therefor, as giving the notes and making the war¬ 
ranties are not necessary to the execution of the 
power.l Executors of a grantee of mortgaged prem¬ 
ises, who executed a mortgage extension agreement, 
have been held individually liable for payment of 
the mortgage debt and a deficiency judgment result¬ 
ing from a sale of the premises, although the agree¬ 
ment described them as executors.® 

g. Effect of Unauthorized Mortgage 

An unauthorized mortgage of the decedent’e realty by 
hie personal representative does not create an equita¬ 
ble lien on the mortgaged property or other assets of the 
estate, but where the money lent was used to pay debts 
of the estate It Is bound In equity to repay the amount 
with interest. 

Where a mortgage of decedent’s realty by his per¬ 
sonal representative was unauthorized, the fact that 
the money lent thereon was used to pay debts of the 
estate gives the lender no equitable lien on the mort¬ 
gaged property or other assets,® but under such cir¬ 
cumstances the estate is bound in equity to repay 
the amount advanced with interest.^ An action to 
set aside an invalid mortgage by the representative 
may be maintained without the complaining party 
first paying the amount owed to the mortgagee.® 


settlngr aside Judgment 78 N.W. 
803. 67 Neb. 717. 

•B. Wash.—Wallace ▼. Grant, 67 P. 
678. 27 Wash. 130. 

96L Idaho.—Walker Bank & Trust 
Co. V. Steely, 34 P.2d 66. 64 Idaho 
691. 

Wls.—Ottsta^t V. Jardine* 281 N.W. 

644, 229 Wls. 86. 

Attack la other court 
A mortgage authorized and ap¬ 
proved by the orphans* court cannot 
be attacked In any other court, un¬ 
less for fraud.—Mendenhall v. Jack- 
son, 110 A. 799, 268 Pa. 128. 
Admlsslhllity of eaetziasio evideaco 
In action to foreclose real estate 
mortgage executed by executor pur¬ 
suant to order of proper court reg¬ 
ular on its face, made in response 
to petition for leave to execute mort¬ 
gage likewise regular on its face and 
sufficient in substance, evidence that 
order to show cause designated April 
22 as date for hearing of petition 
which actually took place on April 
18 was Inadmissible to impeach va¬ 
lidity of order authorizing execution 
of mortgage, and, although such evi¬ 
dence was introduced by plaintiff and 
admitted, court properly ordered 
foreclosure of mortgage.—Corpora¬ 
tion of America v. Bank of America 


Nat. Trust & Savings ABs*n. 46 P. 
2d 262. 7 Cal.App.2d 470. 

Mgtters ezaaiinsd oa ooUateral at¬ 
tack 

Attack on order granting executor 
leave to mortgage real property of 
estate, where made in action to fore¬ 
close mortgage, constituted collateral 
attack, requiring court to limit it¬ 
self to examination of matters which 
appeared on face of record in pro¬ 
ceeding which resulted in entry of 
order, and to uphold order, if no de¬ 
fect of Jurisdiction appeared on face 
of record, despite showing of error 
in exercise of Jurisdiction, or of ir¬ 
regularity in proceeding, and requir¬ 
ing court. In examining record, to 
Indulge usual presumptions in fhvor 
of regularity and validity of pro¬ 
ceeding.—Corporation of America v. 
Bank of America Nat Trust A Sav¬ 
ings Ass’n. 46 P.2d 262. 7 CaLApp. 
2d 470. 

97. S.D.—Ekiuitable Life Assur. Soc. 

of U. S. v. Lunning, 266 N.W. 876. 

64 S.D. 168. 

98. PsMoaaa UablUty and UaUUty 
as tenstes 

Where mortgage executed by wid¬ 
ow as executrix was void because 
not approved by county court, but 
will authorized her execution of 
mortgage as trustee, designation of 
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widow as individual, as well as trus¬ 
tee and executrix, in execution of 
notes and mortgage, rendered her lia¬ 
ble only personally and as trustee. 
—Parks V. Illinois Life Ins. Co.. Chi¬ 
cago. Ill.. 54 P.2d 392. 176 Okl. 63. 

99. Mont.—Qaer v. Bank of Baker, 
107 P.2d 877. 880. Ill Mont 204, 
citing Corpus Juris. 

24 C.J. p 197 note 17. 

1. Ind.—De Coudres v. Union Trust 
Co.. 58 N.E. 90. 26 lnd.App. 271. 81 
Am.S.R. 95. 

24 C.J. p 196 note 13. 

а. N.T.—Smith V. Wagner. 174 N. 
Y.S. 206. 106 Misc. 170. 

3. Ga.--Pleld V. Manly. 195 S.B. 406. 
186 Ga. 46-4—Carter v. Davis. 164 
S.E. 264, 174 Ga. 824. 

24 C.J. p 196 note 15. 

4. TT.s.—Thomas v. Provident Life 
& Trust Co., Wash.. 138 F. 348. 70 

O. C.A. 488, certiorari denied 26 S. 
Ct 765. 200 U.S. 618. 60 L.Bd. 622. 

Fla,—^Evans v. Tucker. 1'36 So. 806. 
309. 101 Fla. 688. 85 A.L..B. 170, 
citing Corpus Juris. 

Mont.—Gaer v. Bank of Baker, 107 

P. 2d 877, 880, 111 Mont 204. cit¬ 
ing Corpus Jttiis. 

б. Aetious by hsirs 

Mont—Gaer v. Bahk of Baksr, < t9T 
P.2d 877, 111 Mont 804. 
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1. In Gensraxi 


§ 299. Title and Authority 

a. In general 

b. Nature of title 

c. When title vests; relation back 

d. Duration and termination of title 

a. In General 

Except ae modified by etatutei the general rule la 
that the executor or adminlatrator acquiree the legal title 
to the peraonalty of the deceaaedf Including that epeclfl- 
cally bequeathed. 

It is well established that as a general rule the 


legal title to personal property of which decedent 
died possessed does not vest at his death in his next 
of kin or distributees, see Descent and Distribution 
§ 67, but vests, for the time being, in his executor or 
administrator,^ who is the proper person to follow 
such property into the hands of others or dispose 
of it.^ The general rule has been modified by stat¬ 
ute in a few jurisdictions so that the title to per¬ 
sonal property vests in the heirs or beneficiaries, 
subject to the payment of debts and to the repre¬ 
sentative’s right of possession.^ Further, when 


6. U.S.—Staudenmaier v. Bechaud. 
C.C.A.W18., no P.2d 617—U. S. v. 
Johnson. C.C.A.OK1.. 87 F.2d 155. 
afllrmine:. D.C.. 11 P.Supp. 897— 
Bomar v. U. 8., D.C.S.C., 12 P. 
Supp. 881. 

Ala.—Mancill v. Thomas. 114 So. 223, 
216 Ala. 623. 

Conn.—Blodgett v. Bridgeport City 
Trust Co., 161 A. 83, 115 Conn. 127. 
Del.—Boyer v. Cole. 143 A. 489, 16 
DeLCh. 445—In re Spicer's Pstate, 

120 A. 90, 18 Dcl.Ch. 430. 

D.C.—Cunningham v. Rodgers. 267 F. 
609, 60 APP.D.C. 51. affirmed 42 S. 
Ct. 149, 257 U.S. 466, 66 I..Bd. 319. 
Fla.—Mills V. Hamilton. 163 So. 857. 

121 Fla. 435. 

Ga.—Mullen v. Carlton, 14 S.E.2d 719. 
Ill.—In re Swartz's Estate. 218 Ill. 
App. 449. 

Ind.—State ex rel. Department of 
Financial Institutions v. Kaufman. 
30 N.E.2d 978, 980. citing Oorpus 
Juris—BIckel v. Bibler, App., 32 
N.E.2d 127—Condo v. Barbour, 200 
N.E. 76. 101 Ind.App. 483. 

Kan.—Farmers' State Bank of King- 
man V. Callahan, 256 P. 961, 123 
Kan. 638. 

Ky.—Moore's Adm'z v. Brookins, 92 
S.W.2d 813, 263 Ky. 619—Farmers' 
Exchange Bank of Millersburg v. 
Moffett. 76 6.W.2d 1063, 266 Ky. 
160—Gibson's Adm'r v. Gibson, 43 
S.W.2d 343, 241 Ky. 74—Burchett 

V. Burchett, 10 6.W.2d 460, 226 
Ky. 5. 

Md.—Noel V. Noel, 196 A. 315, 173 
Md. 152. 

Mass.—Harrison v. Stevens, 26 N.E. 
2d 351, 806 Mass. 632—Hobbs v. 
Cunningham, 174 N.E. 181, 273 

Mass. 529—S. S. Pierce Co. v. 
Flske, 129 N.E. 609, 237 Mass. 89. 
Minn.—In re Butler's Estate, 284 N. 

W. 8&9. 206 Minn. 60. 
Miss.-^-Anderson v. Gift, 126 So. 656, 

166 Miss. 786. 

Mo.*^o»es V. Peterson, 72 S.W.2d 76, 
886 Mo. 242—B. F. Goodrich Rub¬ 
ber Co. v. Bennett, 281 S.W. 76, 222 
Mo.App. 610. 

Mont,— Swanberg v. National Surety 


Co.. 283 P. 761. 767, 86 Mont 840, 
citing Clorpns Juris. 

Neb.—Dutch V. Welpton, 237 N.W. 
679. 680, 121 Neb. 480, quoting 
Corpus Juris. 

N.J.—State V. Then. 190 A. 496, 602, 
118 N.J.Law 31. citing Corpus Ju¬ 
ris, and affirmed 196 A. 740, 119 
N.J.Law 429, and State v. Sangor, 
197 A. 6, 119 N.J.Law 429. 

N.M.—York v. American Nat. Bank 
of Silver City, 55 P.2d 787, 40 N. 

M. 123. 

N.Y.—In re Hammer's Estate. 261 N. 
Y.S. 478, 237 App.Div. 497, revers¬ 
ing 268 N.Y.S. 841, 144 Misc. 39, 
and affirmed In re Ehlert, 185 N.E. 
789, 261 N.Y. 677, reargument de¬ 
nied 188 N.E. 104, 262 N.Y. 647— 
Sauvage v. Sauvage, 267 N.Y.S. 
325, 327, 235 App.Div. 460, quoting 
Corpus Juris— In re Chisholm's Es¬ 
tate, 30 N.Y.S.2d 870, 177 Misc. 423 
—In re Booth's Estate, 248 N.Y.S. 
264, 139 Misc. 253—In re Bern- 
heimer’s Estate, 240 N.Y.S. 410, 136 
Misc. 566. 

N.C.—Parker v. Porter, 179 S.E. 28, 
208 N.C. 31—Hayes v. Green. 123 
S.E. 7, 187 N.C. 776. 

Ohio.—Du Vail v. Faulkner, 149 N.E. 
868. 113 Ohio St 643—Central Nat. 
Bank, Savings & Trust Co. v. Gil¬ 
christ, 154 N.E. 811, 23 Ohio App. 
87. 

Or.—Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.L.R. 855. 

Tenn.—Union Planters Nat. Bank & 
Trust Co. v. Beeler, 112 S.W.2d 11, 
172 Tenn. 317. 

Vt.—In re Clark's Estate, 136 A. 889, 
100 Vt 217. 

Va.—Strader v. Metropolitan Life 
Ins. Co., 106 S.E. 74, 128 Va. 238. 
W.Va.—Elder v. Gibson, 156 S.E. 662, 
663. 109 W.Va 682, citing Oorpus 
Juris. 

Wis.—In re Arneberg's Estate, 200 

N. W 667. 184 Wis. 670—State v. 
Circuit Court of La Crosse County, 
188 N.W. 646. 177 Wis. 648—Pie- 
traszwicz v. Pietrasswics, 181 N. 
W. 722, 173 Wis. 628. 

24 CJ. P 201 note 68. 

1341 


BiXecutor or administrator as legatee 
or distributee see infra § 486. 
What constitutes personalty to be 
administered as assets see supra S 
97 et seq. 

Title to uouezeuipt persomslty 

passes to the personal representa¬ 
tive.—Sovereign Camp, W. O. W., v. 
Snider, 148 So. 831, 227 Ala. 126. 

Title and other beueflts 

Except as otherwise provided by 
statute, the personal representative 
succeeds not only to the title of the 
personalty, but also to all benefits 
accruing from the prior actual pos¬ 
session of his decedent.—Page v. 
Skinner, 125 So. 36, 220 Ala. 302. 

Boiuloiliary representative 

Subject to the right of a foreign 
state to administer property within 
its borders for protection of its own 
citizens, the domiciliary representa¬ 
tive becomes invested with title to 
all personal property of deceased.— 
New York Trust Co. v. Riley, Del., 
16 A.2d 772, reversing Coca-Cola In¬ 
ternational Corporation v. New York 
Trust Co., Ch., 8 A.2d 811, and cer¬ 
tiorari granted Riley v. New York 
Trust Co„ 61 S.Ct. 1106, 313 U.S. 
555, 85 L.Ed. 1617, motion granted 62 
S.Ct. 357, affirmed 62 S.Ct. 60S, re¬ 
hearing denied 62 S.Ct. 903. 

■■For most puzpoMZt*’ an executor 
or administrator becomes the legal 
owner of the personal property of 
decedent.—Brown v. Indian River 
Orange Lands, 179 So. 789, 791, 131 
Fla. 466—Carter v. Gilbert, 128 So. 
250, 99 Fla. 1066. 

7. Neb.—Dutch v. Welpton. 237 N. 
W. 679, 580, 121 Neb. 480, quoting 
Corpus Juris. 

23 C.J. p 1172 note 32. 

Personal representative as proper 
party in suits relating to person¬ 
alty see infra § 738. 

8. Tex.—Smith v. Price, Clv.App., 
280 S.W. 836. 

24 C.J. p 203 note 67. 
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there is no need for administration on decedent's 
estate, or when decedent’s personal property has 
gone, without administration, where it rightfully be¬ 
longs, and would go by administration, the adminis¬ 
trator’s naked legal title will not prevail in equity 
against one to whom the equitable title and right¬ 
ful possession have passed.^ 

Property specifically bequeathed or set aside. The 
representative acquires title to decedent’s personal 
property, even though it has been specifically be- 
queathed,!^ or has been set aside for the payment 
of a particular legacy.^i 

b. Nature of Title 

A personal representative takes title to personalty 
only as trustee for the benefit of distributees and cred- 
ItorSf and acquires only such title as the decedent had; 


38 O.J.&. 

but hie title Is exclusive and carries with It the right 
to dispose of the property. 

A personal representative acquires his title to per¬ 
sonalty of deceased by operation of law.^^ His in¬ 
terest in the property is the same as that owned by 
decedent at the time of his death, and is subject to 
all valid liens and encumbrances which then exist- 
ed.is 

It has been held that the representative takes an 
unqualified title to all personalty not specifically be¬ 
queathed,and that his title and authority as to 
personal property is exclusive, for the time being, 
as against creditors, legatees, and all others bene¬ 
ficially interested in the estate.^® Nevertheless, the 
representative, as such, takes title only for the pur¬ 
pose of administration, payment of claims,^® and 
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9. Ala.—^Kennedy v. Davis, 66 So. 
104, 171 Ala. 609, Ann.Ca8.1013B 
225. 

AbMAoa of dobta 

(1) Where the personal property 
left by the Intestate is disposed of 
by the sole heir and distributee, and 
there are no debts to be proved 
against the estate, an administrator 
subsequently appointed on the peti¬ 
tion of such sole distributee cannot 
recover the property so disposed of. 
—Cooper V. Hayward, 74 N.W. 162, 
71 Minn. 374, 70 Am.S.K. 330. 

(2) Where a testatrix bequeathed 
all of her personal estate to testa¬ 
mentary trustees to hold, invest, and 
reinvest the principal, and to re¬ 
ceive, hold, and disburse the income 
for the purposes mentioned in the: 
will, and no special power or author¬ 
ity was given to the executor, it was 
held that the title to the property 
bequeathed to the trustees, it not be¬ 
ing necessary to pay debts, vested 
in them Immediately on testatrix’s 
death, the executor being authorized 
only to possess himself of such prop¬ 
erty and deliver it to the trustees.— 
Matter of Ryer, 88 N.Y.S. 62, 94 App. 
Dlv. 449, affirmed 72 N.E. 1150, 180 
N.Y. 63^. 

la Mass.—^Hobbs v. Cunningham, 
174 N.E. 181, 273 Mass. 529. 

Wash.—Collins v. Northwest Cas¬ 
ualty Co., 39 P.2d 986, 988, 180 
Wash. 347, quoting Ck>rpiui Juris. 
24 C.J. p 203 note 66. 

Asgal title to chose la aotloa evi¬ 
denced by note passed to representa¬ 
tive, notwithstanding bequest of 
note.—Oulvey v. Converse, 167 N.E. 
246, 826 Ill. 226. 

QusUM tttlu 

The executor takes a qualified title 
to property specifically bequeathed.— 
In re Voelkef's Estate, 27 N.T,S.2d 
339, 176 Misc. 862—In re Booth’s Es¬ 
tate, 848 N.Y.S. 864, 189 Misc. 263. 


Where not needed to pay debts a 

specific bequest belongs to the lega¬ 
tee at once on the death of the testa¬ 
tor.—In re Stoiber, 170 N.Y.S. 897, 
103 Misc. 664. 

II. S.C.—Graveley v. Qraveley, 26 
S.C. 1, 60 Am.R. 478. 

Wash.—Collins v. Northwest Casual¬ 
ty Co., 39 P.2d 986, 988, 180 Wash. 
347, quoting Ooxpos juris. 

VL Mo.—^B. P. Goodrich Rubber Co. 
v. Bennett, 281 S.W. 76, 222 Mo. 
App. 610. 

N.Y.—^In re Starbuck’s Ex’x, 167 N. 
E. 680, 261 N.Y. 439, 65 A.L.R. 216, 
reversing In re Starbuck, 228 N.Y. 
S. 174, 223 App.Div. 844, affirming 
In re Starbuck’s Estate, 221 N.Y.S. 
640, 129 Misc. 460. 

13. Ala.—Norris v. Commercial Nat. 
Bank of Anniston, 168 So. 798, 231 
Ala 204. 

III. —Greenspahn v. Ehrlich, 277 HI. 
App. 322—^Kinder v. King, 180 Ill. 
App. 62. 

Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

Ohio.—Citizens Nat. Bank Co. v. 

Andrews, 24 Ohio N.P.,N.S., 361. 

24 C.J. p 201 note 62 [d], 

Bxeoator as pazohsssr for vmlas 
Executors to whom a note passes 
as a part of property of the estate 
are not purchasers thereof for value, 
and have no greater rights than the 
testator would if living.—Kuhlmeyer 
V. Butz, 216 IlLApp. 414. 

14. N.Y.—Milliner v. Morris, 219 N. 
Y.S. 166, 219 App.Div. 426—In re 
Voelker’s Estate, 27 N.Y,S.2d 889, 
176 Misc. 362—^In re Booth's Es¬ 
tate, 248 N.Y.S. 264, 139 Misc. 268 
—In re Starbuck’s Estate, 221 N.Y. 
B. 540, 129 Misc. 460, affirmed In re 
Starbuck, 228 N.Y.S. 174, 228 App. 
Dlv. 844, reversed on other grounds 
In re Starbuck’s Ex’x, 167 N.E. 680, 
261 N.Y. 439, 66 A.UR. 216. 
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15. Ala.—Mancill v. Thomas. 114 So. 

I 223, 216 Ala. 623. 

Neb.—Dutch v. Welpton, 237 N.W. 
679. 580, 121 Neb. 480, quoting 

Corpus Juris. 

N.Y.—Sauvage v. Sauvage. 257 N.Y.S. 
325, 327, 235 App.Div. 460, quoting 

Corpus Juris. 

Or.—Mahon v. Harney County Nat. 
Bank of Burns. 206 P. 224, 104 Or. 
323. 

Wis.—State V. Circuit Court of La 
Crosse County, 188 N.W. 646, 177 
Wis. 648. 

24 C.J. p 202 note 64. 

Bights superior to rights of as¬ 
signees 

The rights of two individuals hold¬ 
ing title to most of the estate per¬ 
sonalty by assignment from heirs 
were inferior to the rights of one of 
them acting in his capacity as ad¬ 
ministrator with the will annexed. 
—Baurer v. Myers, 278 N.W. 302, 224 
Iowa 854. 

Title to legacy payable to deceased 

“The fact that this title [to a 
legacy which was payable to a de¬ 
ceased] was received by . . . 
[her executor] in a fiduciary capa¬ 
city did not make him any less the 
complete legal owner thereof.’’—In 
re Schwarzmann's Estate, 21 N.Y.S. 
2d 912, 914, 174 Misc. 834. 

16. U.S.—Brewsteir v. Gage, N.Y., 
60 S.Ct. 116, 280 U.S. 327, 74 L.Ed. 
467, affirming, C.C.A., 30 F.2d 604, 
reversing, D.C., 26 F.2d 916, and 
certiorari granted 49 S.Ct. 418, 279 
U.S. 831. 78 L.Bd. 981—First Nat. 
Bank v. U. S., C.C.A.Ma8s., 76 F. 
2d 200, reversing, D.C., 7 F.Supp. 
915, and certiorari granted U. S. v. 
First Nat. Bank, 66 S.Ct. 96, 296 
U.S. 664. 80 L.Ed. 398, affirmed 
66 S.Ct. 54, 296 U.S. 102, 80 L.Ed. 
88, 101 A.L.R. 804, rehearing de¬ 
nied 56 S.Ct. 306, 296 U.S. 664, 80 
L.Ed. 473—^Anderson v. U. S., CL 
CL, 16 F.Supp. 216, certiorari de- 
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distribution, and acquires no beneficial interest , 
he holds as a trustee,particularly as to the sur¬ 
plus remaining after the payment of debts.^® Ex¬ 
cept as permitted by statute,®® the representative 
cannot acquire absolute title to the property merely 
by paying the debts or discharging the obligations 
of the estate.®^ 


Right to dispose of property. The personal rep¬ 
resentative, as the legal owner of the persona] prop¬ 
erty, generally has the right to dispose of it,®® al¬ 
though he remains responsible for the faithful exe¬ 
cution of his trust;®® and his power of disposal ex¬ 
tends to choses in action.®^ 

Where executors arc also appointed trustees, their 


nled 57 S.Ct. 668. 300 U.S. 675, 81 
L..Ed. 880. 

Del.—In re Spicer’s Estate. 120 A. 
90. 13 Del.Ch. 430. 

Ga.—Mullen v. Carlton. 14 S.E.2d 719. 
111.—Russell V. Rulliner. 18 N.E.2d 
879. 370 Ill. 260. reversing: In re 
Bulllner’s Estate. 13 N.E.2d 634. 
294 lIl.App. 189. 

Kan.—Richards v. Tiornan, 91 P.2d 
22, 150 Kan. 116. 

Ky.—Gibson’s Adm'r v. Gibson, 43 S. 

W.2d 343, 241 Ky. 74. 

Mich.—Mirhigran Trust Co. v. City of 
Grand Rapids, 247 N.W. 744, 262 
Mich. 647, 89 A.L.R. 840. 

Minn.—In re Butler’s Estate. 284 N. 
W. 889, 205 Minn. 60—Weis V. 

Kundert, 215 N.W. 176, 172 Minn. 
274. 

Neb.—Pilgrer v. State, 234 N.W. 403, 
404, 120 Neb. 684, 76 A.L.R. 297, 
quotjnx Corpiui Juris. 

N.y.—Milliner VT Morris, 219 N.Y.S. 
166, 219 App.Div. 425—In re Bern- 
heimer’s Estate. 240 N.Y.S. 410, 136 
Misc. 566. 

Ohio.—Central Nat. Bank. Savings & 
Trust Co. V. Gilchrist, 154 N.E. 811, 
23 Ohio App. 87. 

Or.—In re McLeod's Estate, 82 P.2d 
884. 159 Or. 687—Mahon v. Harney 
County Nat. Bank of Burns, 206 P. 
224, 104 Or. 323. 

24 C.J. p 203 note 68. 

17. U.S.—Brewster v. Gage, NT., 
60 S.Ct. 116, 280 U.S. 327. 74 L.Ed. 
457, affirming, C.C.A., 30 F.2d 604. 
reversing. D.C., 25 P.2d 915, and 
certiorari granted, 49 S.Ct. 418, 279 

U. S. 831, 73 L.Ed. 981—Anderson 

V. U. S., Ct.Cl., 16 F.Supp. 216, cer¬ 
tiorari denied 67 S.Ct 668, 300 U. 
S. 676, 81 L.Ed. 880. 

Ky.—Gibson’s Adm’r v. Gibson, 43 
S.W.2d 343, 241 Ky. 74. 

Neb.—Pllger v. State, 234 N.W. 403. 
404. 120 Neb. 684, 76 A.L,R. 297, 
quoting Corpus Juris. 

N.Y.—Milliner v. Morris, 219 N.Y.S. 
166, 219 App.l>lv. 426—In re 

Booth’s Estate, 248 N.Y.S. 264, 139 
Miso. 253. 

Or.—Mahon v. Harney County Nat. 
Bank of Burns, 206 P. 224, 104 Or. 
323 

Vt—In re Clark’s Estate, 136 A. 389, 
100 Vt 217. 

24 C.J. p 203 note 68. 

aCLuitahls tttlo to property in cus¬ 
tody of executors and administrators 
is in benefleiary, subject to claims of 
creditors.—In re McElfresh’s Estate, 
254 N.W. 84, 218 Iowa 97. 


‘*Wlisa there are uo claims against 
the estate to be paid, the administra¬ 
tor has only the naked legal title to 
the personal property with the bene¬ 
ficial interest in the distributees.”— 
Thomas v. Morristown State Bank, 
221 NW. 257, 259, 63 S.D. 499. 

1& U.S.—Brown v. Routzahn, D.C. 
Ohio. 58 F.2d 329, reversed on oth¬ 
er grounds, C.C.A.. 63 F.2d 914, cer¬ 
tiorari denied Routzahn v. Brown, 
54 S.Ct. 60. 290 U.S. 641, 78 L.Ed. 
657—Brewster v. Gage, C.C.A.N.Y., 
30 F.2d 604, reversing. D.C., 26 
F.2d 915, and certiorari granted 49 
S.Ct. 418, 279 U.S. 831, 73 L.Ed. 
981, affirmed 60 S.Ct. 115, 280 U.S. 
327. 74 L.Ed. 467. 

Del.—In re Spicer’s Estate, 120 A. 
90, 13 Del.Ch. 430. 

Ill.—Furst V. Brady. 31 N.B.2d 606, 
375 Ill. 426. 133 A.L.R. 668, revers¬ 
ing In re Brady’s Estate, 24 NB. 
2d 748, 303 Ill.App. 139. 

Kan.—Richards v. Tiernan, 91 P.2d 
22, 150 Kan. 116. 

Mich.-Wlndoes v. Colwell, 226 N.W. 

673, 247 Mich. 372. 

N.Y.—Milliner v. Morris. 219 NT.S. 
166, 219 App.Div. 426—In re Chis¬ 
holm’s Estate, 30 N.Y.S.2d 870, 177 
Misc. 423—In re Voelker’s Estate, 
27 N.Y.S.2d 339, 176 Misc. 362— 
Schneider v. American Telephone & 
Telegraph Co.. 9 NY.S.2d 664, 169 
Misc. 939—In re Booth’s Estate. 
248 N.Y.S. 264. 139 Misc. 26 m 3. 
Ohio.-Williams v. Williams. 5 NB. 
2d 956, 64 Ohio App. 13—Central 
Nat. Bank, Savings & Trust Co. v. 
Gilchrist, 164 N.E. 811, 23 Ohio 
App. 87. 

Or.—In re McLeod’s Estate, 82 P.2d 
884, 169 Or. 687. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Vt.—In re Clark’s Estate. 136 A. 389. 
100 Vt. 217. 

Va.—Hampton Roads Fire & Marine 
Ins. Co. V. Coburn Motor Car Co., 
164 S.E. 723, 158 Va. 675, 84 A.L..R. 
731. 

Wis.—^In re Arneberg’s Estate, 200 
NW. 667, 184 Wis. 670. 

23 C.J. p 1172 note 31 [a]. 
Representative capacity of executor 
or administrator generally see su¬ 
pra 9 142. 

19. U.S.—Anderson v. U. S., Ct.Cl., 
16 F.Supp. 216, certiorari denied 
57 S.Ct. 668, 300 U.S. 675, 81 L.Bd. 
880. 


Neb.—Pilger v. State, 234 N.W. 403, 
404, 120 Neb. 584, 76 A.L.R. 297, 
quoting Corpus Juris. 

Or.—Mahon v. Harney County Nat. 

Bank of Burns, 206 P. 224, 104 Or. 

^ 323. 

24 C.J. p 204 note 69. 

At ausisut oommou law the title 
to personal property left by deceased 
person vested absolutely In his exe- 
*cutor or administrator, and any sur¬ 
plus remaining after pa 3 'ment of 
debts, legacies, and the charges of 
administration, belonged to the exe¬ 
cutor or administrator as payment 
for his services. 

Del.—In re Spicer’s Estate, 120 A 90, 
13 Del.Ch. 430. 

Or.—In re McLeod’s Estate. 82 P.2d 
884, 169 Or. 687. 

2 KK Bzsoutor as rsBiduary legates 

By virtue of statutes which re¬ 
lieve an executor who is also resi¬ 
duary legatee from the necessity of 
returning an inventory on his giv¬ 
ing bond to pay all the debts and 
legacies, it is held that the executor, 
on giving such bond, becomes imme¬ 
diately the absolute owner of the 
estate in his own right.—Richardson 
V. Bailey, 41 A 263, 69 NH. 384, 76 
Am.S.R. 176—24 C.J. p 204 note 73. 

ai. U.S.—Wilson V. Taylor, D.C.. 30 
F.Cas.No.l7.840a, 2 Hayw. & H. 334. 
24 C.J. p 204 note 72. 

22. Fla.—Brown v. Indian River 
Orange Lands, 179 So. 789, 131 Fla. 
466—Carter v. Gilbert, 128 So. 250, 
99 Fla. 1066. 

NY.—In re Booth's Estate, 248 N.Y. 

S. 264, 139 Misc. 253. 

24 C.J. p 51 note 19. 

Power to sell see infra § 305. 

23. Conn.—Beecher v. Buckingham, 
18 Conn. 110, 44 Am.D. 680. 

24 C.J. p 51 note 19. 

24. Pla.—Brown v. Indian River 
Orange Lands. 179 So. 789, 131 Pla. 
466—Carter v. Gilbert, 128 So. 250, 
99 Fla. 1056. 

Bslsus or disohargo 

Executor or administrator has full 
legal title to deceased’s choses in 
action and may, in absence of fraud 
or collusion, release, compound, and 
discharge them as if he were the ab¬ 
solute owner, being answerable for 
improvidence in exercise of power. 
—In re Fehlmann’s Estate, 292 P. 
1027, 134 Or. 46. 
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§ 299 EXMOUTQBB AND 

title to the testator's personalty as executors is su¬ 
perior to, and takes precedence over, their title.as 
trustees.*® 

e. When Title Vesta; Belation Bad: 

Aecerdine to lomo autherltloo, a rapraaontatlve ae- 
quires title to pereonalty at the time of the deeedent'e 
death; acoerdinq to otherti the title remains Iti abey¬ 
ance until the representative's appointment, although the 
title he then acquires relates back to the time of death. 

It is frequently asserted that the title to the per¬ 
sonal property of decedent vests in his personal rep¬ 
resentative,2® whether executor^^ or administra¬ 
tor,2® at the time of decedent’s death. On the other 
hand, there is authority to the effect that title vests 
in a personal representative on his appointment, or 


A0MINmTMATOB3 3^ C.XS. 

whepi his letters are granted,®® and that until such 
time it • remains in abeyance.®® However, in any 
event, the title of the representative relates back to 
the death of decedent,®^ although it does not ren¬ 
der the intervening possession of the heirs wrong- 
ful.82 

d. Duration and Termination of Title 

The representative retalna title to pereonalty irntfl 
the estate Is settled, unless he chooses, or la forced, to 
part with It earlier. 

The title to the personal property remains in the 
personal representative until administration is com¬ 
pleted and the estate is fully settled or distributed,2® 
unless he chooses.®® or is forced,®® ta‘part with it 
earlier. 


as. N.Y.—-Lockman v. Reilly, 95 N. 

T. 64. 

24 C.J. p 203 note 66. 

06. U.S.—^Brewster v. Case. C.C.A. 
N.Y., 30 P.2d 604, reveralng, D.C., 
26 F.2d 916, and certiorari grant¬ 
ed 49 S.Ct. 418, 279 U.S. 831, 73 L. 
Ed. 981, amrrned 50 S.Ct 116, 280 

U. S. 327, 74 L.Ed. 467. 

87. Md.—^Home for Incurables of 
Baltimore City v. Bruff, 163 A. 403, 
160 Md. 156. 

Mass.—Rolfe v. Atkinson, 156 X.E. 
61, 269 Mass. 76—S. S. Pierce Co. 

V. Flske, 129 N.B. 609, 237 Mass. 39. 
Wash.—Devereaux v. Anderson, 264 

. P. 422, 146 Wash. 657. 

24 C.X p 204 note 74. 

Before qnaliacatioai 
Title to testator's personalty vests 
in executors on date of testator's 
death, although they have not yet 
qualified.—In re Brann's Will, 265 
N.Y.S. 362, 148 Mlsc. 310. j 

Beasoa for ml# 

The executor derives his title not 
from the probate, but from the will. 
—Shirley v. Healds, 34 N.H. 407—24 
C.J. p 204 note 74. 

a& Md.—State for Use of Horsey v. 
Maryland Casualty Co., 163 A. 856, 
164 Md. 69. 

Mass.—Rolfe v. Atkinson, 156 N.E. 
61, 269 Mass. 76—S. S. Pierce Co. 
V. Fiske, 129 X.E. 609, 237 Mass. 39. 
Nf.Y. —Genesee Valley Trust Co. v. 
Newborn, 6 N.Y.S.2d 498, 168 Mlsc. 
703. 

Wa»b.—^Devereaux v. Anderson, 264 
P, 422, 146 Wash. 667. j 

89. Mich.—Michigan Trust Co. v. | 
City of Grand Rapids, 247 N.W. 
744, 262 Mich. 547, 89 A.L.R. 840. I 
24 C.J. p 204 notes 74 [b], 75. 

80L U.B.—^Peterson v. Demmer, D.C. 

Tex, 34 F.Supp. 697. 
B.G.-^^nningham v. Rodgers, 267 F. 
609/ 50 APP.D.C. 51, affirmed 42 8. 
Ct. 149, 257, U.S. 466, 66 UEd. 819. 
Mich^-r-Miohigmn Trust Co. v. City 
of aran^ BSPids, 247 N.W. 744, 262 
Mich. 647, 69 A.L.B. 840—Windoes 


V. Colwell, 226 N.W. 673, 247 Mich. 
372. 

24 C.J. p 204 note 75 [a]. 

"Property must have a living own¬ 
er. When the owner dies, his title 
ceases. As to personalty, the title 
remains undefined and in abeyance, 
until a personal representative is 
appointed and qualifies. When that 
is done the title of the decedent 
vests eo instante in such personal 
representative. Not by virtue of a 
conveyance, for there is none. The 
appointment effects the transfer pro- 
prio vlgore."—Nelson v. Boynton, 64 
Ala. 368, 376. 

31. U.S.—Brewster v. Gage, N.Y., 
60 S.Ct. 115, 280 U.S. 827, 74 L.Ed. 
457, affirming, C.C.A., 30 F.2d 604, 
reversing, D.C., 25 F.2d 915, and 
certiorari granted 49 S.Ct 418, 279 

U. S. 831, 78 Lf.Ed. 981. 

Ala,—^Norris v. Commercial Nat. 
Bank of Anniston, 163 So. 798, 231 
Ala. 204—McAleer v. Cawthon, 112 
So. 251, 253, 216 Ala. 674, quoting 
Corpus Juris. 

Mass.—Reardon v, Whalen, 29 N.E.2d 
28. 306 Mass. 697. 

Mich.—^Michigan Trust Co. v. City of 
Grand Rapids, 247 N.W. 744. 262 
Mich. 647, 89 A.L.R. 840—Winders 

V. Colwell, 225 N.W. 573, 247 Mich. 
372. 

IVia.—Maloney v. McCormick, 198 N. 

W. 966, 181 Wis. 107. 

24 C.J. p 204 note 76. 

Relation back of letters see supra S 
161. 

Speeiflo bequest to administrator 

Title to property specifically be¬ 
queathed to the personal representa¬ 
tive vests in him as of the date of 
decedent's death.—Hobbs v. Cunning¬ 
ham, 174 N.E. 181, 273 Mass. 629. 

38. Ill.—Hardy v. Wallis. 103 Ill. 
App. 141. 

33. U.S.—Globe Indemnity Co. v. 
Bruce, CCA-Okl., 81 F.2d 148, re¬ 
versing, D.C,, Bruoe v. Qlobe In¬ 
demnity Co., 9 F.Supp. 761, and 
certiorari denied 56 S.Ct. 6^1, two 
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caaea, 297 U.S. 716, SO L.B!d. 1001— 
Brewster v. Gage, C.C.A.N.Y.. 30 
F.2d 604, reversing, D.C., 25 F.2d 
916, and certiorari granted 49 S. 
Ct 418. 279 U.S. 831, 73 I,.Ed. 981, 
affirmed 50 S.Ct 115, 289 U.S. 327, 
74 L.Ed. 457. 

Ind.—State ex rel. Department of 
Financial Institutions v. Kaufman, 
30 N.E.2d 978, 980, citing Corpus 
Juris. 

Ky.—Moore's Adm'x v. Brookins, 92 

5. W.2d 813, 263 Ky. 619—Burchett 
V. Burchett 10 aw.2d 460. 226 Ky. 

6. 

Mich.—Michigan Trust Co. v. City of 
Grand Rapids, 247 N.W. 744, 262 
Mich. 547, 89 A.L.R. 840. 

Mont—Swanberg v. National Surety 
Co., 283 r. 761, 767, 66 Mont 340, 
citing Corpus Juris. 

Or.—^Mahon v. Harney County Nat. 
Bank of Bums, 206 P. 224, 104 Or. 
323. 

Vt—In re Clark's Estate, 136 A. 389, 
100 Vt 217. 

24 C.J. p 201 note 62. 

Before represeutative has aoeouut. 
ed, heir at law cannot treat personal 
property of the estate as his individ¬ 
ual property.—Rolfe v. Atkinson, 166 
N.E. 61, 269 Mass. 76. 

34. Mich.—Michigan Trust Co. v. 
City of Grand Rapids, 247 N.W. 
744, 262 Mich. 647, 89 A.LuR. 340. 

24 C.J. p 201 note 62. 

Vayment or delivory 
The representative's title may be 
terminated by his voluntary payment 
or delivery of the property to the 
right parties.—In re Clark's Estate, 
136 A. 389, 100 Vt. 217, followed in 
In re Morse's Estate, 186 A. 394, 100 
Vt. 227. 

Asssut of sKsoutor 
It has been held, under a statute 
in effect so providing, that legal title 
to bequeathed personalty is in the 
executor until he assents to the 
legacy.—Peck v. Watson. 142 S.B. 
450, 165 Ga. 868, 67 A.L.R. 660. 

35. Mich.—-Michigan Trust Co* v. 
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$ 300. Pdfseiiion sod Use 

The personal representative Is generally entitled to 
the exclusive lioesesslorf of the personalty of the estate 
for the purposes, and during the course, of administra¬ 
tion. His possession Is deemed that of the court. 

In the absence of testamentary provision to the 
contrary,®® the personal representative has the right 
to the possession, control, and use of the personal 
estate of decedent, whether testate or intestate,®^ 
for the purposes of administration.®® As a general 
rule, the representative is entitled to possession and 
control as against, or to the exclusion of, the wid¬ 
ow, next of kin, legatees, or creditors;®® but there 
are exceptions to this rule,®® as, for example, where 
all debts have been paid and the heirs or other par¬ 


ties beneficially entitled to the personal property are 
in proper possession thereof,®^ in which case the 
naked legal title of the representative has been held 
not to entitle him to possession as against such per¬ 
sons.®® 

The mere possession of personal property, not 
wholly wrongful, by decedent at the time of his 
death under a claim of title may give his executor 
or administrator a right of possession,®® but ordi¬ 
narily the representative's right of possession ex¬ 
tends only to such personalty as belonged to dece¬ 
dent,®® 

The possession of personal property by an exec¬ 
utor or administrator is the possession of the court,®® 


City of Grand Rapids, 247 N.W. 
744. 262 Mich. 547, 89 A.L.R. 840. 

24 C.J. p 201 note 62. 

36. Ind.—Bragdon v. Prudential Ins. 
Co. of America, App., 84 N.E.2d 
173. 

&ife tenancy 

(1) Law does not Impose on execu¬ 
tor duty to hold personal property in 
his custody during a life tenancy un¬ 
less testator so intended: and testa¬ 
tor may create life tenancy with 
right of possession in life tenant, in 
which case executor must deliver 
possession to life tenant, who then 
becomes custodian and accountable 
as such to the remainderman.—In re 
Von Klelst's Will, 193 N.E. 256, 265 

N.Y. 422, reversing 270 N.Y.S. 435, 
240 App.Dlv. 436. modifying In re 
Von Kleisfs Estate, 263 N.Y.S. 888, 
147 Misc. 416—24 C.J. p 204 note 78 
[fl. [il. 

(2) The right of a life tenant, be¬ 
queathed the Income from certain 
stock for life, to share in managing 
the corporation, is not inconsistent 
with the retention of the stock by 
the executor.—In re Strasenburgh’s 
Estate. 242 N.Y.S. 447, 136 Misc. 86. 

(3) Life tenant’s right to posses¬ 
sion of corpus generally see Estates 
S 134. 

37. D.C.—Wade v. Security Savings 
& Commercial Bank, 99 F.2d 995, 
69 APP.D.C. 226. 

Mass.—Harrison v. Stevens, 26 N.E. 

2d 361. 305 Mass. 532. 

Minn.—In re Butler's Estate, 284 N. 

W. 889. 206 Minn. 60. 

Mo.—Hoshaw v. Fenton, 110 S.W.2d 
1140, 232 Mo.App. 137. 

Mont—In re Clark's Estate, 74 P.2d 
401. 105 Mont 401. 114 A.L.R. 496. 
N.Y.—In re Slensby’s Will, 7 N.Y.S. 

2d 471, 169 Misc. 292. 

Tex.—Freeman v. Banka, Civ.App., 
91 S.W.2d 1078, error refused. 

24 C.J. p 204 note 78. 

Bnties 

(1) Not only is it the representa¬ 
tive's right to take possession of the 
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personal property of the estate, but 
It is his duly to do so. 

D.C.—Wade v. Security Savings & 
Commercial Bank, 99 F.2d 995, 69 
App.nC. 226. 

Me.—Trundy v. Fournier, 166 A. 67, 
132 Me. 486. 

23 C.J. p 1172 note 31 te]. 

(2) It is the duty of the personal 
representative to care for live stock. 
—Boehme v. Fraase, 126 N.E. 534, 
291 Ill. 571. 

Withdrawal of hank deposits 

The right of possession Includes 
the right to withdraw bank deposits 
standing in the name of deceased.— 
Wade v. Security Savings & Com-1 
mercial Bank, 99 F.2d 995, 69 App.D. 

O. 226. 

Wages I 

Executor or administrator, as 
against employer, is entitled to pos¬ 
session of wages due deceased em¬ 
ployee at time of death.—Dobney v. 
Chicago & N. W. Ry. Co., 236 N.W. 
585, 120 Neb. 824. 

Property purchased under title reteiu 
tioa oontraot 

Administrator of buyer under title 
retention contract rightfully took 
possession of the property covered 
by the contract.—Universal Credit 
Co. V. Ratliff, Tex,Civ.App., 67 S.W. 
2d 238. 

Note 

The personal representative of 
holder of note may recover posses¬ 
sion of note from third person hav¬ 
ing custody thereof, where deceased 
holder had property right in note 
and it became an asset of his estate. 
—Baker v. Bank of Milton, 6 S.E.2d 
7, 121 W.Va. 682, 

Parsoiialty of aaniod woman 

The executor or administrator of 
a married woman is entitled to cus¬ 
tody of her personalty as fully as 
if she were single or a man.—Kilpat¬ 
rick V. Kilpatrick, 96 S.E. 988, 176 
N.C. 182. 

38. Ind.—Bragdon v. Prudential Ins. 
Co. of Amerioa, App., 34 N.E.2d 
178. 


Iowa.—In re Sweet's Estate, 277 N. 

W. 712, 224 Iowa 589. 

Ky.—Watts' Adm'r v. Smith, 63 S. 
W.2d 796, 250 Ky. 617, 91 A.L.R. 
1206. 

Ohio.—Citizens Nat. Bank Co. v. 
Andrews, 24 Ohio N.P.,N S., 361. 

39. Ala.—Mancill v. Thomas, 114 So. 
223. 216 Ala. 623. 

Ind.—Smith v. Massie, 179 N.E. 20, 
93 Ind.App. 582. 

Ky.—Gibson's Adm'r v. Gibson, 43 S. 

W.2d 343, 241 Ky. 74. 

Pa.—In re Herster’s Estate, 28 
North.Co. 113, 10 Som.Leg.J. 360. 
Wash.—Bishop v. Locke, 158 P. 997, 
92 Wash. 90. 

24 C.J. p 205 note 79. 

4a Ohio.—In re Heintz' Estate, 
App.. 38 N.K.2d 431. 

UiETht of possession of decedent's 
pledgee or mortgagee see infra i 
.* 01 . 

Decedent's donee who received 
choses in action ns gift acquired 
such right of possession as would 
defeat administrator’s action of trov¬ 
er, regardless of whether donee ac¬ 
quired such legal title as would au¬ 
thorise suit in own name against 
obligors in choses in action.—Under¬ 
wood V. Underwood, 159 S E. 725, 43 
Gu.App. 643. 

41. Ohio.—In re Heintz' Estate, 
App., 38 N.B.2d 431. 

24 C.J. p 204 note 78 Lk], p 205 note 
79 [g]. 

Burden of proof is on the person 
so claiming possession to show that 
there are no debts.—Stramler v. Hol¬ 
man. 173 So. 377, 234 Ala. 36. 

40, Ohio.—In re Heintz' Estate, 
App., 38 N.E.2d 431. 

43. Mich.—Cullen v. O'Hara, 4 Mich. 
132. 

24 C.J. p 206 note 86. 

44. Cal.—In re Barrelro's Estate, 14 

P.2d 786, 125 CaLApp. 762. 

W.Va.—Baker v. Bank of Milton, 200 
S.E. 346, 120 W.Va. 788. 

45. Ind.—State ex rel. Tuell v. Shel¬ 
by Circuit Court of Shelby County, 
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at least where the possession has been taken pur¬ 
suant to an order of the court but no order of 
court is necessary to authorize the representative to 
take possession of the personalty.^^ The represen¬ 
tative’s right of possession is not impaired by an in¬ 
junction forbidding distribution.^^ 

Duration of right. The right to the possession of 
the personalty of decedent vests in the personal rep¬ 
resentative from the time of his appointment and 
qualification,but, by relation back, is considered 
to have arisen as of the date of decedent’s death.^o 
The right continues for the duration of the admin¬ 
istration, and until the estate is settled, or until dis¬ 
tribution is ordered or made.®^ 

§ 301. Rights and Duties as to Pledged or 
Mortgaged Property 

A personal representative is bound by a pledge or 


mortgage of personalty by which deceased was bound;; 
and except as statutes may otherwise provide, the 
Pledgee or mortgagee may enforce his right to possession. 
The representative should redeem the property If it is 
of greater value than the Indebtedness. 

A personal representative acquires the interest 
held by his decedent in pledged or mortgaged per- 
sonalty.52 Contracts of pledge or mortgage which 
bound decedent will also bind his executor or ad¬ 
ministrator,®* at least to the extent of available as¬ 
sets in his hands and the pledgee’s or mortga¬ 
gee's rights on default must be respected by him.®® 
Thus, as a general rule, a personal representative 
must respect the mortgagee’s right, in the event of 
a default under the mortgage, to take possession of 
the property®* or to proceed by summary foreclo- 


23 N.E.2d 426. 216 Ind. 231, 184 
A.L..R. 1238. 

OoBtrol by court 

(1) The possession of the personal 
representative is subject to control 
by the court. 

Ind.—^State ex rel. Tuell v. Shelby 
Circuit Court of Shelby County, 
supra. 

Mont.—In re Clark's Estate. 74 P.2d 
401. 106 Mont. 401. 114 A.L.R. 496. 

(2) Although administrator was 
his intestate's only child, where a 
surviving husband was claiming one 
half the estate, administrator had no 
right to deal with personal property 
other than as administrator, and un¬ 
der directions of probate court, until 
such claim was determined and de¬ 
cree of distribution made passing ti¬ 
tle to him.—Ex parte Mason. 232 P. 
167. 69 CaLApp. 698. 

46b U.S.—In re Durel. C.C.A.Cal., 10 
F.2d 448, certiorari denied Barusch 
V. Brainard. 47 S.Ct. 94. 273 U.S. 
699, 71 L..Ed. 846. 

47. Mo.—Langston v. Canterbury, 
78 S.W. 161, 173 Mo. 122. 

46. Ala.—McCutchen v. McCutchen, 
8 Port. 161- 

46. N.Y.—In re Burstein's Estate, 
276 N.T.S. 601, 163 Misc. 616. 

6(k Iowa.—Brandenburg v. Carmi¬ 
chael, 186 N.W. 486, 192 Iowa 694. 
Okl.—Shawnee Nat. Bank v. Van 
Zant, 202 P. 285, 84 Okl. 107, 26 
A.L.R. 1349. 

24 C.J. p 704 note 78. 

SI. Fla.—Mills v. Hamilton, 163 So. 
867. 121 Fla. 486. 

Neb.—^Dobney v. Chicago & N. W. 
Ry. Co., 236 N.W. 686, 120 Neb. 
824. 

OkL—In re Gentry's Estate, 18 P.2d 
166, 168 Okl. 196—Shawnee Nat. 
Bank v. Van Zant, 202 P. 286. 84 
OkL 107, 26 A.L.R. 1349. 


Wash.—-Bishop v. Locke, 168 P. 997, 
92 Wash. 90. 

24 C.J. p 206 note 80. 

56. Conn.—^Reiley v. Healey, 187 A. 
661, 122 Conn. 64. 

Md.—Goldsborough v. DeWltt, 189 
A. 226, 171 Md. 226. 

Bgulty of redemptloa; aooonatlug 

(1) Executors succeed testator as 
pledgor and hold equity of redemp¬ 
tion in pledged securities.—Oolds- 
borough v. De Witt, supra. 

(2) If a mortgage was in default 
at the time of decedent's death, so 
that title and the right to possession 
were In the mortgagee at that time, 
the mortgagor's representative ac¬ 
quires only an equitable right of re¬ 
demption, or a right to an account¬ 
ing.—McCormick v. First Nat. Bank, 
299 P. 7, 88 Colo 699. 

Bztiaotloga of dsbt 
A bank which treated a debt to it 
as extinguished and charged it off its 
books as loss had no further right to 
retain collateral pledged to it by de¬ 
ceased.—Studer V. Harlan, 109 S.W. 
2d 687, 233 Mo.App. 811. 

53. La.—Foote v. Sun Life Assur. 

Co. of Canada, App., 173 So. 477. 

24 C.J. p 206 note 92. 

Sals as ooavorsioB. 

Sale by administrator, without 
consent of mortgagee, of property 
covered by chattel mortgage executed 
by Intestate, is conversion of prop¬ 
erty.—Dawkins v. People's Bank & 
Trust Co., 246 P. 694. 117 Okl. 181— 
Wichita Mill A Elevator Co. v. 
Farmers' State Bank of Tipton, 226 
P. 870, 102 Okl. 83. 

Creditor's right to hold ooUateral 
Collateral held by decedent's credi¬ 
tor to secure debt belonged to dece¬ 
dent's estate, but was subject to 
creditor's right to hold and use it to 
secure payment of debt.—^Reiley v. 
Healey. 187 A. 661, 122 Conn. 64. 
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Debt secured by personalty aad real, 
ty 

The representative cannot compel 
a bank which holds securities and 
also a mortgage on land as security 
for a debt of decedent to first ex¬ 
haust its remedies against the land; 
and this is true, notwithstanding a 
contention that the bank could there¬ 
by avoid the effect of a statute pro¬ 
viding for a moratorium with respect 
to mortgages on realty.—In re Vlc- 
inus' Estate, 290 N.Y.S. 20, 169 Misc. 
903. 

Proving iusolvsncy to ooutsst valid¬ 
ity 

Under statute providing that as¬ 
sets of insolvent estate'shall be dis¬ 
tributed ratably among creditors, 
executor of mortgagor must plead 
and prove insolvency of estate to be 
entitled to contest validity of mort¬ 
gage.—Federal Reserve Bank of 
Philadelphia v. Welch, 192 A. 431. 
122 N.J.Eq. 90. 

Batifloatiou of unauthorised act 

Suit by executor of pledgee to 
foreclose contract pledging stock as 
security for notes was ratification 
of previous unauthorized act of exe¬ 
cutor, as agent or attorney in fact 
of pledgee, in renewing notes and ex¬ 
tending time of payment thereof.— 
Streichert v. Higgins. 254 P. 1023, 
121 Or. 303. 

54. N.Y.—Matter of Van Houten. 42 
N.Y.S. 1115, 18 Misc. 624, reversed 
on other grounds 46 N.Y.S. 190, 18 
App.Dlv. 301. 

24 C.J. p 206 note 92. 

55. Cal.—Mathew v. Mathew, 71 P. 
344, 138 Oal. 384. 

24 C.J. p 207 note 98. 

56. Colo.—McCormick v. First Nat 
Bank, 299 P. 7, 88 Colo. 699. 

Mo.—Rice's Estate v. Hudson, App., 
226 S.W. 111. 

Okl.—Costal Sales Corporation v. 
Hood, ^96 P. 891, 147 Okl. 66—Daw- 
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sure and sale,^^ or, where the terms of the mort¬ 
gage so provide, to take possession in case he be¬ 
lieves that his security is in danger.®* Under a 
statute providing comprehensively for the represen¬ 
tative’s right of possession and sale, however, it has 
been held that the property is released from the 
direct, active operation of mortgages and other liens, 
and the creditor must enforce his rights through 
the administration proceedings.®* 

A personal representative cannot, for the benefit of 
heirs, attack a pledge or mortgage, valid as between 
the parties, on the ground of failure to comply with 
statutes intended for the protection of creditors or 
third persons.®* Thus, he cannot, for the benefit of 
heirs, attack the validity of a chattel mortgage on 
the ground that it has not been properly filed or 
renewed ;®i nor can he, for the benefit of heirs, at¬ 
tack a pledge under a statute rendering a pledge 
agreement in which the amount of the debt is not 
stated unenforceable as against third persons.®* It 
has been held that where the estate is insolvent the 
representative can, on behalf of creditors, attack the 


S 301 

validity of a chattel mortgage on the ground of the 
mortgagee’s failure to comply with statutory provi¬ 
sions respecting filing;®® but there is also authority 
to the contrary.®^ 

On a sale of pledged personalty at the instance 
of the pledgee, the representative should endeavor 
to have the best possible price secured.®®. In the ab¬ 
sence of fraud, undue influence, or similar circum¬ 
stance, the personal representative of a deceased 
mortgagor can agree with the mortgagee to have the 
mortgaged personalty sold without foreclosure, the 
proceeds to be applied on the debt.®® 

Redemption; preservation of rights. It is the 
right and duty of the personal representative to 
employ funds of the estate in redeeming pledged or 
mortgaged personalty of the estate having a great¬ 
er value than the secured indebtedness.®'^ In this 
connection it is necessary, but sufficient, for the rep¬ 
resentative to act in good faith, and to exercise rea¬ 
sonable prudence and sound discretion.®* 

It is not the duty of an executor or administrator 


kins V. People's Bank & Trust Co., 
2-45 P. -594, 117 Okl. ISl—Wiohlta 
Mill & Elevator Co. v. Farmers' 
State Bank of Tipton, 226 P. S70, 
102 Okl. 83. 

24 C.J. p 207 note 93 [a], [e] (1). 
Statute pxohimtlBff alleaatiou 

(1) A chattel mortgagree who, be¬ 
fore the granting of letters of ad¬ 
ministration, alienates any of the 
property of decedent covered by the 
mortgage, may be made, by statute, 
liable to an action by the administra¬ 
tor for double the value of the prop¬ 
erty alienated.—Lltz v. Alva Exch. 
Bank, 83 P. 790, 15 Okl. 664. 

(2) Such a statute does not pre¬ 
clude the mortgagee from taking 
possession of the mortgaged prop¬ 
erty before the appointment of an 
executor or administrator.—Nichols 
A Shepard Co. v. Dunnington, 247 P. 
353, 118 Okl. 231—Secrest v. Wood, 
224 P. 349, 98 Okl. 60. 

(3) Statutory liability generally 
for double the value of property 
embezzled or alienated see supra 8 
170. 

57. Alaska.—Courtnay Y. Brenne- 
man, 6 Alaska 233. 

58. Okl.-—Nichols ft Shepard Co. v. 
Dunnington. 247 P. 353, 118 Okl. 
281. 

58. Tex.—Universal Credit Co. v. 
Ratlitr, Civ.App., 67 S.W.2d 238. 

WnmmMxj sslsurs 

Provisions In title retention con¬ 
tract for summary seizure and sale 
of truck and application of proceeds 
were revoked and superseded by ad¬ 
ministration on deceased buyer's es¬ 


tate.—Universal Credit Co. v. Rat¬ 
liff, supra. 

68. Utah.—^Wasatch Livestock Loan 
Co. V. Nielson. 66 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P,2d 616. 90 Utah 331. 

61. Utah.—^Wasatch Livestock Loan 
Co. V. Nielson, supra. 

Validity of unrecorded mortgage as 
against representative generally 
see Chattel Mortgages 8 131. 

68. La.—Fbote v. Sun Life Assur. 

Co. of Canada, App., 173 So. 477. 
63. Utah.—^Wasatch Livestock Loan 
Co. V. Nielson, -66 P.2d 613, 90 Utah 
307, amended on other grounds 61 
P.2d 616, 90 UUh 331. 

86b Wis.—Graham v. Perry, 228 N. 
W. 136, 200 Wis. 211, 68 A.L.R. 
267. 

65. Cal.—^Landis v. First Nat. Bank, 
66 P.2d 730, 20 Cal.App.2d 198. 

Md.—Turk V. Grossman, 6 A.2d 639, 
176 Md. 644. 

Pa.—Chlswell y. Campbell, 150 A. 90, 
300 Pa. 68. 

66b Mo.—State ex rel. Cantley v. 
Akin, 22 S.W.2d 836, 224 Mo.App. 
114. 

Wash.—Harding v. American State 
Bank, 221 P. 699, 127 Wash. 484. 
Necessity of court order for sale by 
representative see infra 8 805. 
gals la aams of sstats 
The mere fact that a chattel mort¬ 
gagee, for the supposed benefit of 
the estate, consented that the sale 
might be made in the name of the 
estate, he attending and receiving 
the sale money, would not render the 
sale invalid.—Rice's Estate v. Hud¬ 
son, Mo.App.. 225 S.W. 111. 
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67. Conn.—Reiley v. Healey, 187 A. 
661. 122 Conn. 64. 

N.Y.—In re Witkind's Estate, 4 N. 

Y.S.2d 933, 167 Misc. 885. 

24 C.J. p 206 note 91. 

Osasral pledge 

The representative cannot obtain 
pledged securities on paying off one 
debt of decedent to the pledgee, 
where another debt is still outstand¬ 
ing and the securities are held un¬ 
der a general pledge to secure all 
liabilities.—In re Vicinus' Estate, 290 
N.Y.S. 20, 159 Misc. 903. 

xaiateBs&oe of aargla aooonnt 

Where a broker is to retain securi¬ 
ties as long as a proper margin is 
maintained, the executor of the cus¬ 
tomer has the duty, without express 
or implied authority under will, to 
perform contract of testator with 
broker, for such reasonable time as 
may be necessary for purpose of re¬ 
alization of value of securities.— 
Goldsborough v. De Witt. 189 A. 226, 
171 Md. 225. 

Modsmptlon for aomlazJ ooazldova- 
tioa 

Decedent's estate was legal own¬ 
er of pledged stock until it was sold, 
and advantage accruing from re¬ 
demption for nominal consideration 
belonged to estate and not to ad¬ 
ministrator and his attorneys.—Chis- 
well V. Campbell, 150 A. 90, 800 Pa. 

68 . 

ea Conn.—Reiley v. Healey, 187 A, 
661, 122 Conn. 64. 

N.Y.—In re Witkind's Estate, 4 N. 

Y.S.2d 933, 167 Misc. 885. 

Pa.—^In re Mellier's Estate, 18 Pa. 
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to pledge his own property or use his own credit in 
order to borrow money to redeem pledged property 
of the estate,®® but if he advances his own funds to 
preserve the rights of the estate in such property 
and is justified by the circumstances in so doing, he 
should be credited therefor.^® 

§ 302. Contracts of Decedent 

The rights and duties of an executor or admin¬ 
istrator as to the performance of decedent’s obliga¬ 
tions generally are considered supra § 189, and as 
to his contracts of pledge or mortgage, supra § 301. 

§ 303. Mortgage or Pledge by Representative 

Generally, an executor or administrator can pleda« 
or mortgage personalty for administration purposes, al¬ 
though a court order may be required. A pledgee or 
mortgagee who knew, or should have known, that the 
pledge or mortgage was not for a Just purpose of admin¬ 
istration cannot hold the property against the benefl- 
ciaries. 

While there is authority to the contrary,71 it is 


usually considered that, in the absence of any statu¬ 
tory or testamentary provision to the contrary, an 
executor or administrator has power to raise money 
by pledge or mortgage of the personalty in his 
hands, in order to pay the debts or fulfill other pur¬ 
poses of administration.72 The pledgee or mortga¬ 
gee acquires good title as such where he acts in 
good faith,73 even though the representative is 
guilty of a breach of trust in connection with the 
transaction ;74 but where the pledgee or mortgagee 
knew, or should have known, that the loan was not 
for any just purpose of administration, he becomes 
a participant in the wrong and cannot hold the 
pledged or mortgaged property against the benefici- 
aries,7® although his possession will generally hold 
good as against the representative.76 a personal 
representative cannot encumber estate assets to se¬ 
cure his individual debt,77 and the fact that the 
mortgage or pledge was given to secure an indi¬ 
vidual debt of the executor or administrator estab¬ 
lishes the wrongful character of the transaction, and 


Dist & Co. '596, affirmed 167 A. 
358, 312 Pa. 157, 92 A.L.R. 430. 

24 C.J. p 206 note 91. 

Acts without advloc or approval 
Fact that repreaentatlve did not 
consult persons experienced In busi¬ 
ness or seek approval of probate 
court before turning: over additional 
security and paying interest to pre¬ 
vent a sale of pledged personalty, 
does not of Itself estoblish a breach 
of duty.—Reiley v. Healey, 187 A. 
661, 122 Conn. 64. 

69. Or.—^In re Holladay, 22 P. 760, 
18 Or. 168. 

TG Conn.—Reiley v. Healey, 187 A. 
661, 122 Conn. 64. 

71- Miss.—Ford v. Russell, Freem. 
42. 

24 C.J. p 227 note 64 [h]. 

78. Mass.—^Lyman v. National Bank 
of Republic, 63 N.E. 923, 181 Mass. 
437. 

N.Y.—In re Schmutz* Estate, 288 N. 

Y.S. 98, 159 Misc. 454. 

N.C.—Felton v. Felton, 195 S.E. 533, 
213 N.C. 194. 

R.I.—McAuslan v. Union rTrust Co., 
125 A. 296, 46 R.I. 176. 

24 C.J. p 277 notes 64, 65. 

Right to borrow money generally 
see supra 8 202. 

Freservatioa of assets 

If value of estate asset to be pre¬ 
served by raising a mortgage is com¬ 
mensurate with expense of preserva¬ 
tion, it is duty of administrator to 
conserve it; he can do all things 
whidh prudent men would do in con¬ 
duct of their own like affairs, and 
the question of whether the expense 
is too great is for the representa¬ 
tive, and not for the court, to deter¬ 


mine.—In re Schmutz* Estate, 288 N. 
Y.S. 98. 159 Misc. 454. 

Preferenoe 

Personal representative cannot, In 
contravention of statute, prefer 
some creditors over others of the 
same class by giving them a mort¬ 
gage on the property of the estate. 
—Jenkins v. First Nat. Bank, Tex. 
CIv.App., 101 S.W.2d '845. 
Partieipatioa ta unauthozlsed pledge 
Administrator cannot maintain an 
action to recover property of his in¬ 
testate which the latter*s friends, 
without authority, pawned to pro¬ 
cure his coffin, if he was a party to 
the transaction, although not then 
the administrator, and If the price 
of the coffin has not been paid; but 
proof of his mere presence and pas¬ 
sive assent is not sufficient to de¬ 
feat his action.—Jones’ Adm’r v. Lo¬ 
gan, 50 Ala. 493. 

78. N.C.—-Felton v. Felton, 195 S. 

E. 633, 213 N.C. 194. 

R.I.—McAuslan v. Union Trust Co., 
125 A. 296. 46 R.l. 176. 

24 C.J. p 227 note 56. 

74. Wls.—Hemmy v. Hawkins, 78 
N.W. 177, 102 Wis. 66, 72 Am.S. 
R 863 

24 C.J. p 227 note 57. 

75. Pa.—Schell v. Deperven, 48 A. 
815, 198 Pa. 591. 

24 C.J. p 228 note 58. 

Property Improperly taBOlnded 

The mortgagee has no right to 
property the inclusion of which in 
the mortgage is unauthorized.—Ha¬ 
ley V. Austin, 223 P. 43, 74 Colo. 671. 
Vo eoaalderatioft for mortgage 
A mortgage executed by an execu¬ 
tor to pay a debt existing at the 
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time of the decedent's death has been 
held invalid as without consideration 
where there was no contemporaneous 
renewal or extension of the debt.— 
Jenkins v. First Nat. Bank, Tex.Civ. 
App., 101 S.W.2d 845. 

76. Mass.—Lyman v. National Bank 
of Republic, 63 N.E. 923, 181 Mass. 
437. 

24 C.J. p 228 note 59. 

Xndivldnal interest of repreeentetive 

An unauthorized chattel mortgage 
executed by a representative in his 
individual, as well as his representa¬ 
tive, capacity, constitutes a lien on 
any interest which he may have In 
the property as an individual.—In re 
Bramer's Estate, 273 N.Y.S. 790, 151 
Misc. 786. 

77, Cal.—Brownfield y. MoFadden, 
68 P.2d 993, 21 Cal.App.2d 208 . 

N.Y.—In re Bramer'a Estate, 278 K. 
Y.S. 790, 151 Misc. 786. 

Authorization by oonrt 
A probate court has no power to 
make ex parte order authorizing ex¬ 
ecutor to pledge assets of estate to 
secure his note.—Brownfield v. Mc- 
Fadden, 68 P.2d 993, 21 CaLApp.2d 
208. 

Improper oontlnttanee of bnelnese 

No Hen attaches against a dis¬ 
tributee's share under a mortgage ex¬ 
ecuted by the representative to se¬ 
cure payment for merchandise bought 
by him while wrongfully continuing 
to operate decedent's buslneae; and 
this is true although the distributee 
was partly supported from the pro¬ 
ceeds of the buslnesa—In re Braid¬ 
er's Estate, 278 N.Y.B. 790, 161 Mlec. 
786. 
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charges the mortgagee or pledgee with notice there- 
of.78 

Order of court. A promissory note or other chose 
in action has been held to be "property" within the 
meaning of a statute under which a personal rep¬ 
resentative cannot pledge or mortgage personal 
property of the estate without obtaining an order 
of the court.78 

Application of proceeds. A pledgee or mortga¬ 
gee making a loan in good faith, and without notice 
of any intended misapplication by the personal rep¬ 
resentative, is not responsible for the application of 
the proceeds of the loan.®® 

§ 304. Acquisition of Property by Represen¬ 
tative 

a. In representative capacity 

b. In individual capacity 

a. In Representative Capacity 

Ordinarily, a peraonal repraaantatlve should not buy 
additional personalty for the estate; but where he does 
acquire property in his fiduciary capacity or with estate 
funds, he holds it as an asset of the estate. 

Ordinarily, the duty of a personal representative 
is to distribute the personalty of the estate and not 
to buy additional property.®^ He should not pur¬ 
chase claims,®^ unless they are against decedent and 
require disposition in order to settle the estate.®® 

Money received or property acquired by the rep¬ 
resentative in his fiduciary capacity and in the ex¬ 


ercise of his official duties becomes assets of the es¬ 
tate in his hands,®^ and the same is true of securi¬ 
ties taken for debts due decedent or on a sale of de¬ 
cedent’s assets.®® Whatever profit may have ac¬ 
crued to the representative acting as such, includ¬ 
ing gains made through compromise or award, be¬ 
longs rightfully to the estate and should be account¬ 
ed for.®® Property purchased by the representa¬ 
tive with the funds of his decedent is the property 
of the estate held by him in trust for the heirs and 
distributees.®*^ Where the representative recovers 
in his own name on a contract made with him per¬ 
sonally after the death of his decedent, respecting 
the estate, or receives money for the use of the es¬ 
tate, he is answerable as representative for the 
amount.®® The personal representative cannot re¬ 
tain for the estate property improperly acquired by 
him from a third person as a result of wrongful ad¬ 
vice given, or advantage taken, by the representa¬ 
tive’s attorney.®® 

b. In Individual Capacity 

(1) In general 

(2) Acquisition of interest of heir or leg¬ 

atee 

(1) In General 

A repraaentative cannot directly or indirectly pur¬ 
chase personal property of the estate for himself, except 
at a Judicial or execution sale. 

An executor or administrator cannot purchase for 
himself personal property of the estate,®® and a pur- 


7a U.S.—Smith v. Ayer, Ill,, 101 U. 

S. 320. 25 L.Ed. 955. 

24 C.J. p 228 note 60, 

79. Wash.—Harden v. Stale Bank 
of Goldendale, 203 P. 16, 118 Wash. 
234. 

80. K.I.—McAuslan v. Union Trust 
Co., 125 A. 296, 46 R.1, 176. 

24 C.J. p 228 note 62. 

81. Ohio.—West v. Dean, 15 Ohio 
Cir.Ct. 261, 9 Ohio Clr.Dec. 797. 

Property mortyayed to decedent 
It has been held that an admini.«i- 
trator cannot buy property mort- 
Srayed by a chattel moriffaye to the 
Intestate, and bind the estate by a 
promise made In his capacity as ad¬ 
ministrator to pay therefor.—West 
V. Dean, supra. 

Bank stock 

A personal representative has been 
held without authority to acquire 
bank stock and thereby render the 
estate liable for a double assess¬ 
ment. 

S.D.—Baird v. Barnes, 235 N.W. 122, 
58 S.D. 128, modlfyinsr Baird v. 
Mall, 332 N.W. 47, 5'7 S.D. 309. 

^ Tsnn.—^Nottingham v. Kent, App., 
155 3.W.2d 882. 


82. U.S.—Kevan v. John Hancock 
Mut. Life Ins. Co., D.C.Mo., 3 F. 
Supp. 288. 

N Y.—In re Jarvis* Estate, 285 N.Y. 
S. 285. 158 Misc. 255. 

Bif e insurance 

A statute empowering executors 
and admini.«itrators to collect money 
due to deceased, and to maintain 
necessary actions, confers no author¬ 
ity on the representative to take an 
assignment of a cause of action ex¬ 
isting in favor of the beneficiary of 
a life insurance policy.—Kevan v. 
John Hancock Mut. Life Ins. Co., D. 
C.Mo., 3 F.Supp. 288. 

83. N.Y.—In re Jarvis* Estate, 285 
N.Y.S. 285, 158 Misc. 255. 

84. Ky.—Aulbach v. Read, 77 S.W. 
204, 23 Ky.L. 1180. 

24 C.J. p 228 note 64. 

85. Ala.—King v. Oreen, 2 Stew. 
133, 19 Am.D. 46. 

24 C.J. p 22b note 65. 

88.1 Md.—Gephart v. Strong, 20 Md. 
522. 

24 C.J. p 229 note 67. 

87. Tex.—Parker v. Portls, 14 Tex. 
166. 

24 C.J. p 229 note 66 . 
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88. Mass.—Mowry v. Adams, 14 
Mass. 327—Dawes v. Boyleston, 9 
Mass. 337, 6 Am.D. 72. 

89. Mass.—Goldston v. Randolph, 
199 N.E. 896, 293 Mass 253. 

Mich.—Meigs V. Thayer, 287 N.W. 

342, 289 Mich. 680. 

Joint bank account 

A transfer of a bank deposit by 
joint owner to executor of deceased 
coowner because of transferor’s mis¬ 
taken belief, induced iiy «‘state*s at¬ 
torney, that deposit was not hers 
because she made no contributions 
thereto, must be set aside.—Meigs 
V. Thayer, supra. 

90. Cal.—Landis v^ First Nat. Bank, 
66 P.2d T.'IO, 20 Cal.App.2d 198. 

N.J.—In re Gallagher, 196 A. 430, 
123 N.J.Eq. 384. 

24 C.J. p 115 note 41, p 229 note 70. 
Purchase at representative's own sale 
see infra S 314. 

Bxchaage of property for servioeg 

Transaction, whereby administra¬ 
tor and his attorney accepted shares 
of stock in exchange for claims for 
services, was forbidden by Idaho 
statifte, prohibiting administrator 
from purchasing property of cstaU 
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chase at an inadequate price is especially improp* 
er.^^ He cannot buy out for himself his decedent^s 
share in a partnership,and a sale indirectly made 
by him to a corporation in which he is largely in¬ 
terested is, in law, deemed fraudulent, and may be 
affirmed or disaffirmed at the option of the parties 
in interest.®^ However, an executor is not guilty 
of any wrong where he purchases at par a note due 
the estate at a time when the estate is in pressing 
need of money, and the value of the collateral se¬ 
curing the note is less than the amount due there- 
on.^^ 

An executor who, without authority to carry on 
a business of his testator, purchases goods for that 
purpose, obtains title to such goods individually, and 
they are subject to an execution against him.®® 
Where an intestate died leaving certain real estate 
subject to notes for the purchase price secured by a 
trust deed thereon, the purchase of such notes by 
the administrator constituted a purchase in his in¬ 
dividual capacity, and not for the estate.®® 


Purchase at judicial or execution sale, A per¬ 
sonal representative is at liberty to purchase the 
goods of his decedent at a judicial or execution 
sale,®*^ unless he has in some way caused the sale 
to be made, or is indirectly the vendor thereat.®® 

(2) Acquisition of Interest of Heir or Leg¬ 
atee 

An axecutor or administrator may acquire the Inter¬ 
est of a distributee If the transaction Is fair and the facts 
fully disclosed; the burden Is on him to show that he 
has taken no advantage. 

While an executor or administrator may, if the 
transaction is fair and the consideration adequate, 
purchase or acquire all or part of the interest of a 
legatee or distributee,®® such a transaction should 
be closely scrutinized,i for the relation of the par¬ 
ties makes such a dealing suspicious and imposes 
on the representative the burden of showing that no 
advantage has been taken by him.® It is the duty 
of the representative to disclose the facts fully and 
fairly to the heir,® and if the transaction is tainted 


or being interested in any ‘‘sale/* 
notwithstanding that technically 
there was no sale in the sense that 
money was paid for property: and 
heirs were entitled to relief which 
would deprive administrator and his 
attorney of *‘proflt8'* made on trans¬ 
action.—Bruun v, Hanson, C.C.A. Ida¬ 
ho, 10$ F.2d 685, certiorari denied 
Hanson v. Bruun, 60 S.Ct. 86, *308 U. 
S. 571, 84 Ii.Ed. 479 and conformed 
to, D.C., Bruun v. Hanson, 30 F. 
Supp. 602. 

91. Pa.—Chiswell v. Campbell, 150 
A. 90, 300 Pa. 68. 

Ck>od will 

In determining the adequacy of 
the price paid by a personal repre¬ 
sentative for a going business, or 
an interest therein, the value of the 
good will should be taken into con¬ 
sideration. 

Iowa.—Bettendorf v. Bettendorf, 179 
N.W. 444, 945, 190 Iowa 83. 

K.T.—In re Westhairs Estate, g A. 
2d 757. 

99. N.Y.—Matter of Barlow, 15 N.Y. 
St 731. 

24 CJ. P 229 note 71. 

98. Ill.—^Roberts v. Weimer, 130 Ill. 
App. 297, affirmed ‘81 N.E. 40, 227 
Ill. 138. 

91 Mich.—^Houghtellng v. Stock- 
bridge, 99 N.W. 759, 186 Mich. 644. 

96. Ala.—^Bufaula Nat Bank v. Ma¬ 
nassas, 27 So. 258, 124 Ala. 879. 

98. Ill.—Mayer v. McCracken, 92 N. 
m 856, 246 Ill. 651. 

97. N.J.—Earl v. Halsey, 14 N.J. 
Eq. 382. 

84 C.J. 9 830 note 86. 

99. N.C.—Boatwell v. Raynell, *8 N. 
a 3U 


99. N.Y.—In re Hastings* Will, 8 
N.Y.S.2d 73, 256 App.Div. 913, re¬ 
versing 4 N.Y.S.2d 100, affirmed In 
re Hasting's Estate, 21 N.E.2d 201, 
280 N.Y. 694. 

24 CJ. p 229 note 77. 

Transactions with heirs, etc., gen¬ 
erally see supra 6 240. 

Agreement to support as ooasidera. 
tlon 

Contract between administrator 
and sole distributee, whereby admin¬ 
istrator retained money in consid¬ 
eration of his agreement to support 
and care for sole distributee during 
remainder of latter's life, was held 
valid and binding.—^Bowles v. Bow¬ 
les, 126 S.E. 49, 141 Va. 35. 

Taking assignment as seonrlty 

An assignment by an heir of his 
interest in the estate to the repre¬ 
sentative as security for a loan is 
not improper where no one is in¬ 
jured.—In re Stewart's Estate, 28 P. 
2d 642, 145 Or. 460, 91 A.L.R. 818. 

Agreement to repnrohase stock tak. 
on as sluwe 

It is not unlawful for an execu¬ 
tor to transfer at par, in settlement 
of a legacy, stock which is worth 
less than par, and at the same time 
to agree to repurchase the stock lat¬ 
er at an advanced price on his per¬ 
sonal account—Weymouth v. Oood- 
win, 76 A. 61, 105 Me. 610—24 C.J. p 
280 note 85. 

Znadeqnaoy of psioe may be es- 
plained by showing that the dis¬ 
tributee, with knowledge of the in¬ 
adequacy, intended, in effect to make 
a gift, or was obliged to sell without 
delay and obtained from the repre¬ 
sentative as much as, or more than, 
others had offered.—Bettendorf v. 
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Bettendorf, 179 N.W. 444, 945, 190 
Iowa 83. 

Presnmption of pnrohase 

A presumption that the representa¬ 
tive purchased from the legatees 
may arise where he retains proper¬ 
ty which belonged to the estate, 
claiming it as his own, for a consid¬ 
erable time after the close of the 
administration.—Cole v. Collett, Litt. 
SeLCas., Ky., 47. 

1. Iowa.—Bettendorf v. Bettendorf, 
179 N.W. 444, 945, 190 Iowa 83. 

24 C.J. p 230 note 78. 

8. Iowa.—^Bettendorf v. Bettendorf, 
supra. 

24 C.J. p 230 note 79. 

Prosumptlon of fraud 
An executor or administrator, in 
dealing with those interested in the 
estate, is regarded as a trustee, and 
a presumption of fraud or undue in¬ 
fluence arises against him when he 
undertakes to purchase the trust 
property from his cestuis.—Betten¬ 
dorf V. Bettendorf, supra. 

Bffoot of ladspoudsnt advloo 
The fact that a party interested 
in an estate obtained independent ad¬ 
vice before selling her share of the 
estate to the administrator does not 
alone obviate the presumption of 
undue influence; and the presump¬ 
tion is not rebutted if the independ¬ 
ent adviser has been misled by the 
administrator, or is so situated as 
to the administrator as not to be 
Impartial.—Bettendorf v. Bettendorf, 
supra. 

3. Iowa.—Mllroy v. Milroy, 181 N. 
W. 478, 190 Iowa 121*5—Bettem 
dorf V. Bettendorf, 179 N.W. 444, 
946, 1'90 Iowa 83. 
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with fraud or imposition it will not be allowed to 
standi In determining whether a distributee re¬ 
ceived an adequate price for property sold by him 
to the personal representative, the value of the prop¬ 
erty should be ascertained as of the date of the 
sale but subsequent statements by the representa¬ 
tive concerning the value of the property can be 
considered as bearing on the good faith of his pre¬ 
vious representations to the distributee at the time 
of the purchase.^ 

Who may object. Where the personal represen¬ 
tative purchases the interest of a particular heir or 
legatee, only the vendor can object to the transac- 

2 . ! 

§ 305. Power to Sell and Transfer Title 

A representative hae abeolute power to eel I the per- 
aonal property of a decedent’a eetate ae he eeee fit, ex¬ 
cept where It le required by etatute that he flret obtain 
the sanction of the court; and authorities differ as to 
whether violation of the statute Invalidates the sale. 
Where the power of sale Is conferred by will, a court 
order may not be necessary. 

Under the common-law rule, and in the absence 
of any statute providing otherwise, an executor or 
administrator has the absolute power to sell or dis¬ 
pose of the personal assets of the estate as he sees 
fit and can pass good title to a purchaser and 
the courts of one state will presume that the com- 
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tion, and the other heirs or legatees have no right 
to object^ 

Interest. It is proper to charge interest against 
the representative on the amount recovered against 
him by reason of his acquisition of property from 
a distributee at an inadequate price.^ Where an 
administratrix obtained a voidable assignment of 
certain stocks, she was liable, on the heir’s disaf¬ 
firmance, to account for the value of the stocks, 
dividends received thereon by her, and interest on 
the avails of a sale thereof from the time the stocks 
were sold.® 


mon-law rule prevails in another state in the ab¬ 
sence of any showing that it has been changid by 
statute.^l It has been held that, where is does not 
appear that the sale is necessary for the payment 
of debts or legacies, and is not made so by the terms 
of the will, the beneficiaries may elect to take the 
property in specie.^® 

However, in many jurisdictions, under statutes to 
that effect, an executor or administrator is required 
to obtain the sanction of the court before the rep¬ 
resentative can sell or otherwise dispose of the per¬ 
sonalty.^® Some of the statutory provisions as to 


Trust eompaavi m admlnlstratori 

and the president of the company, 
occupied such a confldential relation 
with heirs that neither could acquire, 
by gift or purchase from the heirs, 
any property belonging to the estate 
of deceased, except under the most 
perfect understanding by the heirs 
of their rights and by their entirely 
free and voluntary act.—^Walsh v. 
Walsh, 226 S.W. 236, 285 Mo. 181. 

Distrlbuteo does not ratify the rep¬ 
resentative's fraudulent purchase of 
property by a purported settlement 
made at a time when the distributee 
is as Ignorant of the true facts as 
at the time of the sale.—^Bettendorf 
V. Bettendorf, 179 N.W. 444, 945, 
190 Iowa 83. 

4« Iowa.—Bettendorf v. Bettendorf, 
supra. 

N’.T.—In re Patten's Estate, 298 N. 
7.S. 827, 252 App.Div. 807. affirmed 
13 N.E.2d 457, 277 N.T. 525—In re 
Robertson's Estate, 1 N.T.S.2d 423, 
166 Misc. 710. 

24 C.J. p 230 note 80. 

Tnrohass at disoou&t 
Executor's purchase of heirs' in¬ 
terest in solvent estate at discount 
Is against public policy.—^Wells v. 
Wood, 268 P. 64, 126 Or. 88. 

S. Iowa.—Bettendorf v. Bettendorf, 
179 X.w. 444, 945, 190 Iowa 88. 


6. Iowa.—Bettendorf v. Bettendorf, 
supra. 

7. N.C.—Hale V. Aaron, 77 N.C. 371. 
2-4 C.J. p 230 note 81. 

8. Iowa.—Bettendorf v. Bettendorf, 
179 N.W. 444, 945, 190 Iowa 83. 

9. Conn.—State v. Culhane, 63 A. 
636, 78 Conn. 622. 

la U.S.—^Equitable Life Assur. Soc. 
of U. S. v. Mailers, C.C.A.111., 104 
P.2d 567—Owen v. Paramount Pro¬ 
ductions, D.C.Cal., 41 F.Supp. 657. 
Alaska.—In re Holt's Estate, 7 Alas¬ 
ka 630. 

Cal.—Aronson v. Bank of America 
N. T. & S. A., 109 P.2d 1001, 42 
Cal.App.2d 710. 

Ky.—Turner v. Gambill, 121 S.W.2d 
706, 276 Ky. >330. 

N.C.—Felton v. Felton, 195 S.E. 633, 
213 N.C. 194. 

Or.—In re Fehlmann's Estate, 292 
P. 1027, 1028, 1*34 Or. 46, quoting 
Ootpns Farts. 

24 C.J. p 207 note 96. 

Property aot otherwise disposed of 
The executor hem the right to sell 
property of which the testator failed 
to dispose.—^Andrew's Ex’x v. Spruill, 
112 S.W.2d 402, 271 Ky. 616. 

Exeeator as leiratee 
Gift of residue to executors does 
not restrict ordinary right and duty 


of executors to sell securities.—In re 
PresBprich*s Estate, 207 N.Y.S. 412, 
124 Misc. 15. 

Satisfactioa of representative’s debts 

(1) It was formerly the rule at 
law that executors and administra¬ 
tors could make a valid sale of the 
personal property of decedent in sat¬ 
isfaction of their individual debts. 
—Allender v. Riston, 2 Gill & J., Md., 
86—24 C.J. p 208 note 13. 

(2) But the present rule is that 
they cannot sell in payment of their 
individual debts.—Horton v. Jack, 
58 P. 1051, 126 Cal. 621—24 C.J. p 
208 note 14. 

(3) However a sale in payment of 
representative’s debts has been held 
proper where debt was for advance 
to the estate.—Graflf v. Castleman, 
5 Rand. 195, 26 Va. 195, 16 Am.D. 
741. 

11. Ala.—Brannan v. Oliver, 2 Stew. 
47, 19 Am.D. 39. 

Ind.—Rogers v. Zook, 86 Ind. 237. 

12. N.Y.—Lane v. Albertson, 79 N. 
Y.S. 947, 78 App.Div. 607. 

13. Alaska.—In re Holt's Estate, 7 
Alaska 630. 

Cal.—King v. Harford. 191 P. 998, 
48 Cal.App. 405. 

Ga.—Sheffield v. First Nat. Bank; 
121 S.E. 809, 157 Ga. 422—Bald 
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tht sale of personalty have been considered to be 
merely directory and for the protection of the rep¬ 
resentative, and not to affect his jus disponendi and 
power to pass a good title,but it has also been 
held that a sale without an order of court is abso¬ 
lutely void and passes no title to the purchaser.^s 
Under statute to that effect, personal property may 
be sold at public sale without an order of the court 
where necessary to pay debts or legacies.^® 

Sales pursuant to court order are considered in §§ 
536-566 infra. 

Advice of court Provision may be made by stat¬ 


ute for the securing of the direction and advice of 
the surrogate as to the sale of personalty. Appli¬ 
cations under such a statute, it has been held, should 
not be favored.^^ However, unusual circumstanc¬ 
es may be present which will warrant the surro¬ 
gate in disposing of the matter.^® 

Effect of testamentary provisions, A power of 
sale may be conferred on an executor by the will, 
in which event he acts in making the sale by vir¬ 
tue of the power so conferred, and not by virtue 
of his common-law power or pursuant to any au¬ 
thority derived from the probate court.^® As a gen- 


win v. Boaz, 129 S.13. 670, 34 Qa. 
App. 393. 

Mont.—SwanbersT v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

Tex.—Cartledge v. Blllalba, Clv.App., 
164 S.W.2d 219, error dismissed. 

24 C.J. p 209 note 16. 

UabUlty for valno 

Administrator who without order 
of court sold a team of horses to an¬ 
other in part payment for services 
alleged to have been rendered by 
such other to the estate was charge¬ 
able with market value of horses — 
Ilf re Jennings* Estate, 241 P. 648, 
74 Mont. 449. 

Tomporaxy administrator 

Statute authorizing temporary ad¬ 
ministrators to do such acts as 
might be required of a receiver In 
the superior court does not permit 
sales by such administrators with¬ 
out order from the ordinary.—Dowl¬ 
ing V. Keen, 200 S.E. 789, 187 Ga. 
394. 

8alo of loasebold interest in real 
estate is within rule.—Zimmerman 
V. Dawson, 222 Ill.App. 212. 
Agreement for sale 

Where the probate court had or¬ 
dered a sale, no additional order was 
necessary to authorize the making 
of an agreement for the sale, such 
agreement being a mere incident to 
the sale.—State ex rel. Cantley v. 
Akin. 22 S.W.2d 836, 224 Mo.App. 114. 

Jurisdiction 

Application by administrator for 
sale and division of assets, with re¬ 
cital as to lapse of legacy given for 
securing prohibition, was held not 
outside lurisdiction of county court 
as involving construction of will.— 
Women's Christian Temperance Un¬ 
ion 6f El Paso V. Cooley, Tex.Clv. 
App., 26 S.W.2d 171, error refused. 

lA U.S,—^Equitable Life Assur. Soc. 
of U. B. v. Mailers, C.C.A.lll., 104 
F.2d 667, 670, construing Illinois 
statute and citing Oorpas Jtirls, 

24 C.J. p 209 note 17. 

IB. Oa.—Porter v. La Grange Bank¬ 
ing A Trust Oo.» 1 S.B.2d 441, 187 
Oa. 628—^Dowling V. Keen, 200 B. 


E. 789, 187 Ga. 894—Price v. Nehi, 
Inc., 174 S.E. 722, 46 Ga.App. 196. 
La.—Escat v. Leaman, App., 181 So. 

621, applying Texas law. 

Md.—Goldsborough v. De Witt, 189 
A. 226, 171 Md. 225. 

24 C.J. p 210 note 18. 

Mepreseatatlva who was sole leg¬ 
atee is within this rule.—^King v. 
Harford, 191 P. 998, 48 CaLApp. 405. 

Beeovezy of fair value for use 

Notwithstanding rule that admin¬ 
istrator cannot sell personal prop¬ 
erty of estate without court order, 
when goods have been in fact de¬ 
livered to and used by vendee, while 
administrator cannot recover con¬ 
tract price, he can recover their 
value as on a quantum valebat or 
implied contract to pay market val¬ 
ue at time and place of delivery and 
use.—^Baldwin v. Boaz, 129 S.E. 670, 
34 Ga.App. 393. 

Property held under oondltionnl sale 

In trover by assignee of condi¬ 
tional seller of machinery, defend¬ 
ant’s claim under void sale from 
conditional buyer's administrator 
was ineffective against assignee's 
right to rescind sale contract and 
retake machinery after indebtedness 
had become past due, and defendant 
could not claim accounting for pay¬ 
ments by previous buyers under sale 
contract, since defendant had never 
been recognized as debtor by seller 
or assignee, and had no privity with 
assignee.—Price v. Nehi, Inc., 174 S. 
E. 722, 49 Ga.App. 196. 

10. Mo.—Koelling v. Citizens' Bank 
of Warrenton, App., 237 S.W. 176, 
judgment quashed on other 
grounds State ex rel. Citizens' 
Bank of Warrenton v. Allen, 247 S. 
W. 411, 296 Mo. 636, followed in 
Koelling V. Citizens' Bank of War¬ 
renton, App., 237 S.W. 182, and 
Stadtman v. Citizens' Bank of War¬ 
renton, App., 237 S.W. 182, opinion 
quashed on other grounds 247 S. 
W. 411, 296 Mo. 686, opinion con¬ 
formed to, App., 249 S.W. 1118 
and 249 S.W. 1119. 

17ii N.T.—In re Schleirz Estate, 169 
N,Y.S. 814. 


Jurlsdlotiou not oonferrable (by oou- 

seut 

Where all the parties interested 
consented to the granting of the ad¬ 
ministrator's application for advice 
by the surrogate as to the proposed 
sale by them of corporate stock held 
under a void trust at the time of 
decedent's death, the surrogate can 
entertain the application, when Jus¬ 
tified by the unusual circumstances, 
although the consent of the parties 
could not confer jurisdiction on the 
surrogate, if none existed.—In re 
Kraus' Estate, 197 N.Y.S. 636, 120 
Misc.Rep. 21. 

la N.y.—In re Kraus' Estate, su¬ 
pra. 

2hibject matter of void trust 

Where certificates of corporate 
stock owned by decedent were held 
under a trust .suspending the power 
of alienation for a period forbidden 
by the statutes against perpetuities 
(Real Prop.L. 9 42; Pers.Prop.L. 9 
11), so that the trust was void, the 
title to the stock vested in the ad¬ 
ministrators, so that an application 
for advice as to sale of such stock 
was properly brought before the sur¬ 
rogate.—In re Kraus' Estate, supra. 

19. Ala.—McCollum v. McCollum, 33 

Ala. 711. 

24 C.J. p 210 note 19. 

Ckmtraot held not aale 

If agreement between deceased's 
widow and administrator of de¬ 
ceased’s estate provided that widow 
was to substitute herself for de¬ 
ceased as guarantor of obligation of 
a company, and that for her under¬ 
taking widow was to receive prac¬ 
tically all assets of estate of any 
value, as contended, by widow, agree¬ 
ment did not amount to a "sale,” 
and administrator had no authority 
to enter into such contract by vir¬ 
tue of provision In will authorizing 
administrator to sell.—Pry v, Bry¬ 
ant, 103 P.2d 760, 165 Or. 61. 
BgrUnvIar testaaaoataiy provislomi 

(1) Where testator, after speciftc 
bequests, directed executor to sell 
all property and to divide proceeds 
among certain legatees, he Intended 
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eral rule statutes requiring an order of court to 
authorize a sale of personalty do not apply in cas¬ 
es where the testator has by his will authorized the 
executor to sell expressly ,20 or by necessary impli¬ 
cation but it has also been held that if the tes¬ 
tator desires the power to be exercised without such 
order it should be so expressed in the will and oth¬ 
erwise an order is neccssary.22 

Restrictions may also be imposed by the will on 
the executor with reference to the sale of the tes¬ 
tator’s personalty,23 although an executor may 
sometimes be justified in selling, notwithstanding 
the sale is in opposition to a direction of the wiIL24 
The fact that a chattel is specifically bequeathed 
does not deprive an executor of the power to sell 
or dispose of it,25 at least if he has not assented to 
the legacy ;2® but such a disposition constitutes a 


breach of duty, except where the general personal 
assets are insufficient.27 

Representative appointed by foreign court. On 
principles of comity and state policy, the courts of 
one state will not interfere with the power of the 
representative of an estate appointed by the court 
of another state to sell the property of deceased in 
the absence of a showing that irreparable injury 
would result.28 

Power as dependent on office. The authority to 
sell can be exercised only while the personal rep¬ 
resentative is in office, because his title to the as¬ 
sets is divested as soon as he ceases to be executor 
or administrator,23 but a sale while in office is not 
invalidated by the subsequent removal, resignation, 
or discharge of the representative.^® Where a per¬ 
son named as executor did not qualify by giving 


to include everythinfir not previously 
effectually disposed of. 

R.I.—Dunham v. Randall. 151 A. 193. 

51 U.I. 55. 

Tex.—In re Chaney's Estate, 36 S.W. 

2d 709. 120 Tex. 185. 

(2) Will dirertini? division of es¬ 
tate into shares for distribution 
amonx named beneficiaries in stated 
proportions, and providing: that sale 
and distribution thereof should be 
left to judgment of beneficiary nom¬ 
inated as executor, fcavo latter pow¬ 
er to sell personalty.—Knight v. 
Gregory. 165 K.E. 208, 333 Ill. 643. 

(3) Right given executors, under 
will bequeathing life estate in real 
property, to sell products of land 
and to pay a legacy out of the pro¬ 
ceeds of such sale, was held not 
destroyed by the subsequent merger 
of the life estate and the remainder. 
—Shull V. Rigby. 144 S.E. 372, 196 
N.C. 4. 

(4) Provision of will directing ex¬ 
ecutors to dispose of personal prop¬ 
erty within one year after testator's 
death had reference to tangible prop¬ 
erty instead of intangible property 
such as notes.—Dlebold v. Diebold, 
App., 141 S.W.2d 119, transferred, 
see, Mo.. 133 S.W.2d 401. 

('5) Will directing'executors to di¬ 
vide securities in residue was held 
to contemplate division on notice to 
and consent of all residuary lega¬ 
tees, and transfer to ooexecutor 
without knowledge of others was 
unauthorised.—In re Boyle's Estate, 
220 K.T.S. 892, 128 Mlsc. 639. 

(6) Residuary clause authorizing 
executor to sell such stocks as he 
thought proper for payment of tax<*> 
es was held to refer to taxes estate 
would be compelled to pay. and not 
to require executor to pay inherit¬ 
ance taxes otherwise chargeable to 


legatees.—In re Youngblood's Estate, 
178 A 517, 117 Pa.Super. 550. 

Bale and replsBishmeat of stock la 
trade 

Where an executor, with power of 
sale by the will, sells part of a 
stock in trade in the course of con¬ 
tinuing the business and purchases 
new stock with the proceeds of such 
sale, the new stock remains in the 
estate, since such sale and replen¬ 
ishment are not a disposition of the 
property within the terms of the 
will.—Vincent v. Putnam. 217 N.Y.S. 
381, 127 Misc. 647, affirmed 223 N.Y. 
S. 361. 221 App.Div. 211. affirmed 
161 N.E. 425. 248 N.Y. 76, which af¬ 
firmed Vincent v. Rix. 223 N.Y.S. 364, 
221 AppDiv. 209, affirming 217 N.Y, 
S. 393. 127 Misc. 639. 

90. Wash —In re Crlm, 154 P. ’811, 
89 Wash. 395. 

34 C.J. p 210 note 20. 

Power to sell rsaltj 

A lease of premises for ninety-nine 
years is personal property, and is 
not included in a power given to the 
executor of a will to sell real estate 
or any interest therein.—Zimmerman 
V. Dawson. 222 111.App. 212. 

81. FroYisloa for division of proper^ 
ty 

A will providing for the division of 
personal property in certain propor¬ 
tions may by necessary implication 
direct Its sale so that an order of 
sale is not necessary.—Blackmon v. 
Blackmon, 101 S.E. 827, 113 S.C. 478. 

98. Md.—Goidsborough v. De Witt. 
189 A. 226, 171 Md. 225—Brooks 
v. Bergner, 85 A. 98. 83 Md. 352. 

28. N.J,—Iiembeck v. Lembeck, 68 
A. 837, 73 N.J.Eq. 427, affirmed 71 
A. 240, 74 N.J.Eq. 848. 

S.C.—Smith V. Smith, 1 S.C.Eq. 304. 
24 CJ. p 210 note 82. 

BestzBlBiag gale In vtolatlon of will 

The orphans* court had Jurisdic- 
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tion in proceeding on petition for 
order restraining executors from sell¬ 
ing testator’s stock In a corporation 
In violation of by-laws of corporation 
under direction in testator's will.— 
In re Garvin’s Estate, 6 A.2d 796. 
335 Pa. 542. 

Bastriction on sale by remaindennen 

Where testator devised property 
to his widow for life with full pow¬ 
er to dispose of property by invesl- 
ment or reinvestment, and devised 
remainder over to his children, fur¬ 
ther provision limiting children’s 
right to dispose of certain stock for 
ten years after testator’s death did 
not restrict executrix’ right to sell 
but clearly placed restriction on 
children.—Tyson v. Moore, C.C.A,Ala., 
92 F.2d 741. 

94. N J —Stephens v. Milnor, 24 N. 
J.Ec]. 358. 

N.Y.—Meeker v. Crawford, 5 Redf- 
Surr. 4 50. 

24 C.J. p 210 note 23. 

85. Ala.—Alexander v. Bates. 28 So. 

415. 127 Ala. 328. 

24 C.J. p 208 note 99. 

Besidue of property 

Representative may sell a residue 
of personal property given for life 
with remainder over.—Jones v. Sim¬ 
mons, 42 N.C. 178—Smith v. Bar¬ 
ham, 17 N.C. 420, 25 Am.D. 721. 

28. Tenn.—State ex rel. Franklin 
v. Sullivan. 138 S.W.2d 435, 176 
Tenn. 107, 127 A.L.R. 1067. 

87. Tenn.—State ex rel. Franklin v. 
Sullivan, supra. 

2& Del.—Bowles v. R. G. Dun-Brad- 
street Corporation, Ch., 12 A.2d 392. 

89. Ala.—Whorton v. Moragne, 62 
Ala. 201. 

30. S.C.—Benson v. Rice, 11 S.€.1j. 
577—Price v. Nesbit, 10 B.€.Eq. 
445. 
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bond as required by statute, a sale by him is void 
as against an executor who did qualify.®^ 

Annual crops. Although the law may require the 
representative to obtain authority from the court to 
sell the personalty, yet, in the case of annual crops, 
if he is unable to obtain the order from the court 
in time to prevent loss and he makes a sale, the 
maxim, Lex non cogit ad impossibilia, is applica¬ 
ble,®® and annual crops are sometimes expressly ex¬ 
cepted from the operation of a statute requiring an 
order of court to authorize a sale.®® The adminis¬ 
trator has authority to sell sufficient of the annual 
crops to reimburse one who has made advances to 
him to aid in putting in the crops on the estate.®^ 

Perishable property. Under statute to that effect, 
a representative may, with the approval of the 
court, sell perishable goods for the purpose of con¬ 
serving and protecting the assets of the estate,®® 
and, under statute to that effect, it has been held 
that perishable property may be sold without an or¬ 
der of court at public sale.®® As a general rule 
when perishable property is given by a will to one 
for life with remainder to another, it is the duty of 


the executor to sell the property and invest the 
fund, only the interest on which would belong to 
the person having the life estate; but if the will 
indicates an intention that the life tenant shall en¬ 
joy the property in specie it should not be sold.®*^ 

Particular property. Various particular kinds of 
personal property have been held to be®® or not to 
be®® within the representative's power to sell un¬ 
der the general rules hereinbefore stated. 

§ 306. —— Choses in Action 

' a. In general 

b. Commercial paper 

a. In General 

Except at an order of court may be required by stat¬ 
ute, an executor or adminietrator hae the absolute power 
to transfer choses In action of the estate, as, for exam¬ 
ple, In payment of debts, and even at a discount. 

The common-law rule is that an executor or ad¬ 
ministrator may transfer choses in action of the 
estate as fully as though he were the absolute own¬ 
er thereof,®® and, although ordinarily choses in ac- 


81« Va.—Monroe v. Jamea, 4 Munf. 
194, 18 Va. 194. 

38. Md.—Levering v. Levering, 2 A. 

1, 64 Md. >399. 

24 O.J. P 210 note 24. 

88. Oa.—Baldwin v. Boaz, 129 S.E. 

670, 84 Ga.App. 393. 

24 C.J. p 210 note 25. 

84. Miss.—Starling v. Wyatt, 27 So. 
626. 

3& Sale held proper 

Sale of grocery stock by special 
administrator to conserve and pro¬ 
tect assets was proper where the 
price was not greatly disproportion¬ 
ate to the actual value.—In re 
Holm's Estate, 252 P. 145, 141 Wash. 
476. 

88. Mo.—Koelllng v. Citizens' Bank 
of Warrenton, App., 237 S.W. 176, 
Judgment quashed on other 
grounds State ex rel. Citizens' 
Bank of Warrenton v. Allen, 247 

8. W. 411, 296 Mo. 636, followed in 
Koelllng V. Citizens' Bank of War- 
renton, App., 237 S.W. 182, and 
Stadtman v. Citizens' Bank of 
Warrenton. App., 237 S.W. 182, 
opinion quashed on other grounds 
247 S.W. 411. 296 Mo. 636, opin¬ 
ion conformed to, App., 249 S.W. 
1118 and 249 S.W. 1119. 

87. Tenn.—^Woods v. Sullivan, 1 
Swan 507. 

88. Claim for mtvIoob rendsrod by 

Kan.-^Liappin v. Mumford, 14 Kan. 

9. 


Land eertlfloatOB prior to location 
Tex.—McLain v. Pate, 124 S.W. 718, 

68 Tex.Civ.App. 500, 505. 

24 C.J. p 208 note 4. 

Mining oontraet not for term certain 
Ohio.—Horn v. Bowen, 4 Ohio Dec. 

(Reprint) 419, 2 Clev.L.Rep. 133. 
24 C.J. p 208 note 5. 

Xaterest of decedent in pledged prop¬ 
erty 

ty.S.—Bell v. Mills, Cat, 123 P. 24, 

69 C.C.A. 104. 

24 C.J. p 208 note 6. 

Power to assign patent rights see 
the C.J.S. title Patents I 224, also 
48 C.J. p 243 notes 48-50. 

38« Xtxtnres 

Fixtures cannot be separated from 
real estate and sold as personal 
property.—Walters' Estate, 10 Kulp 
(Pa.) 221. 

Ctood will of personal bnainess 
Good will or name of business that 
is strictly personal in its nature 
and one which requires personal 
skill, such as the business of a doc¬ 
tor, dentist, attorney, or playwright, 
cannot be conveyed after one's death 
by his representatives.—Coffey v. 
Metro-Goldwyn-Mayer Corporation, 
289 X.T.S. 882, 160 Mlsc. 186. 

A rerersionavy interest in elint- 
tels cannot be the subject of sale 
by an executor or administrator.— 
May V. May, 7 Fla. 207, 68 Am.D. 
431—24 C.J. p 208 note 8. 

Increase of beqneatlied live stock 
Where, by the terms of a will, per¬ 
sonalty, Including live stock, is be¬ 
queathed to the widow for life, and 
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the executor authorized to sell such 
property at her death, the executor 
could not sell the Increase of the 
live stock born during such life es¬ 
tate, since such increase belonged 
absolutely to the widow and passed 
to her representative.—Leonard v. 
Owen, 20 S.E. 65, 93 Qa. 678. 

40- Idaho.—Cummings v. Lowe, 10 
P.2d 1059, 1060, 52 Idaho 1. cit¬ 
ing Oozpns Jnris. 

Or.—In re Fehlmann's Estate, 292 P. 
1027, 1028, 134 Or. 46, quoting Oor- 
pns Jnris. 

24 C.J. p 210 note 29. 

EseoHtory contract for purchase 
of real estate was chose in action, 
subject to disposal by administra¬ 
trix.—Carter V. Gilbert. 128 So. 260, 
99 Fla. 1056. 

Judgments 

Where administrator as such ob¬ 
tained Judgments against bank, Judg¬ 
ment was owned by and vested in 
the administrator and he alone had 
the right to assign or transfer it.— 
Turner v. Gambill, 121 S.W.2d 705. 
275 Ky. 330. 

Olalm for bsnoAt of another 

A claim which Is essentially for 
the beneftt of another may be as¬ 
signed by the administrator to such 
other person, since the only interest 
of the estate is to see it paid tb such 
person.—Christy v. Chicago, B. A K. 
C. R. Co., 70 Mo.App. 43. 

Onaso of action for death 
(1) An administrator may assign 
a cause of action for decedent's 
death.—Barrett v. Chicago, M. ft St. 
P. Ry. Co., 175 N.W. 950, 190 Iowa 
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tion should be collected, rather than sold, circum¬ 
stances may render a sale, even at a discount, ben¬ 
eficial to the estate; and of the existence of such 
circumstances the executor or administrator is to 
judge in the exercise of the discretion committed 
to him.^l 

Statutes requiring sales of personalty to be under 
order of court have been held in some cases to ap¬ 
ply only to tangible personalty, and not to affect the 
representative's power to dispose of choses in ac- 
tion,^^ but the more generally accepted view is that 
such statutes are not so restricted but apply to chos¬ 
es in action as well as tangible personalty and, in 
order that an assignment of a claim be valid, evi¬ 
dence of such authority must appear.^^ 

Transfers in satisfaction of debis. Transfers of 
choses in action in satisfaction of decedent's debts 
may be made by an executor or administrator,^® but 
the personal representative has no right to make 
such a transfer to the prejudice of other creditors 
of the estate,^® although it will be sustained as be¬ 
tween himself and the transferec.^'^ However, a 
transfer of a chose in action in satisfaction of an 
individual debt of the representative is unauthor¬ 
ized.^* 


§ 306 

A provision of a will directing the executor to 
dispose of personal property has been held to refer 
only to tangible property and not to authorize a sale 
of intangible property.^* 

Foreign debts. While the more generally ac¬ 
cepted view is that an executor or administrator 
may assign a claim against a nonresident of the 
state in which he was appointed and is acting so 
as to authorize the assignee to sue the debtor in the 
courts of the latter's domicile,®® the right of the 
representative to make such an assignment has also 
been denied, apparently on the view that to give ef¬ 
fect to such assignment would extend the repre¬ 
sentative's authority beyond the state in which he 
was appointed, and amount to an administration in 
another state, to the possible detriment of resident 
creditors.®^ 

Effect of assignment. An authorized assignment 
of a claim by the executor or administrator of the 
claimant enables the assignee to sue on the claim 
anywhere.®* Where an executor or administrator 
having the power to do so assigns a chose in ac¬ 
tion, the only remedy of the distributees is on the 
representative's bond.®* W'here an administratrix 
was fraudulently induced to assign a policy on her 


509, rc^hearln^r denied 180 N.W. «70. 
190 Iowa 609. 

(2) He may not do so without 
consideration.—Flynn v. Chlcaero 
Great Western R. Co.. 141 N.W. 401, 
159 Iowa 671, >45 L.R.A..N.S., 1098. 

41. Or.—In re Pehlmann’s Estate, 
292 P. 1027, 1028. 134 Or. 46, quot¬ 
ing: Corpus Juris. 

24 C.J. p 211 note 30. 

Conssiit of logatoo 

Disposition of notes by executor 
for much less than face value, was 
not improper under circumstances, 
where done with consent of attorney 
in fact for residuary legatee.—In re 
Fehlmann’s Estate, 292 P. 1027, 134 
Or. 46. 

Bight to orodlt for costs of sals 

Where executor sold certain assets 
at a loss, if executor used diligence 
to collect assets, costs of sale of 
such assets were a proper credit to 
him, otherwise not.—In re Flynn's 
Estate. Mo.App., 142 S.W.2d 1069. 
Assigumsut of luBurauoc poUcj hold 
proper 

Where executrix of estate of de¬ 
ceased beneficiary, who had absolute 
ownership in life policies, assigned 
the policies to insured who promised 
to pay to beneficiary's estate amount 
of dividends which had been applied 
to policies to keep them In force, 
provided insured should keep policies 
in force for period of one year, as¬ 
signments were supported by con¬ 
sideration, even if Insured, who kept 


policies in force for required period, 
would not have been required to pay 
the amount of the dividends to the 
beneficiary's estate if insured had 
nut kept the assigned policies in 
force; nor were assignments void 
on ground of trust relationship be¬ 
tween the parties, where there was 
no evidence of fraud, collusion or 
bad faith, and evidence indicated that 
executrix exercised good Judgment In 
making the assignments and that 
they were for the benefit of the es¬ 
tate.—Equitable Life Assur. Soc. of 
U. S. V. Mailers, C.C.A.I11., 104 F.2d 
567. 

Sals of morfegags hold pzopsr 

It was not incumbent on executor 
to foreclose mortgages owned by tes¬ 
tatrix and purchase mortgaged real¬ 
ty. and his failure to do so did not 
indicate failure to exercise sound 
business Judgment or lack of pru¬ 
dence, where he tried to sell them 
in ordinary course of business for 
nearly year before advertisement of 
public sale; and sale, regularly ad¬ 
vertised, well attended and fairly 
conducted, in customary manner aft¬ 
er competitive bidding, for amount 
not shown to be less than would 
have been realised on foreclosure 
sale, was within executor's Judg¬ 
ment and discretion.—^In re Martin's 
Estate, 4 A.2d 551, 125 Pa.Super. 136. 

4B Or.—In re Fehlmann's Estate, 

292 P. 1027, 134 Or. 4$. 

24 C.J. p 211 note 26. i 
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43. Idaho.—Cummings v. Lowe. 10 
P.2d 1059, 1061, 52 Idaho 1, cit¬ 
ing Corpus Juris. 

Okl.—Warner v. Mason, 234 P. 747, 
109 Okl. 13. 

24 C.J. p 211 note 37. 

44. Cal.—Miller v. Murphy, 248 P. 
934, 78 Cal.App. 751. 

46. Mo.—Cowgill V. Linnville, 20 
Mo.App. 138. 

24 C.J. p 211 note 32. 

40. Ark.--Whittaker v. Wright, 35 
Ark. 511. 

24 C.J. p 211 note 33. 

47. Pa.—Neely v. Bair, 27 A. 777, 
157 Pa. 417. 

4A Ala.—Farmers* & Merchants' 
Bank of Abbott, Tex. v. Sanford, 
43 So. 226. 150 Ala. 195. 

24 C.J. p 211 note 35. 

40. Mo.—Diebold v. Dlebold, App., 
141 S.W.2d 119, transferred, see. 
Sup., 133 S.W.2d 401. 

50. R.I.—Mackay v. St. Mary's 
Church. 23 A. 108, 15 R.I. 121, 2 
Am.S.R. 881. 

24 C.J. p 211 note 38. 

51. Me.—Stearns v. Burnham, 5 Me. 
261, 17 Am.D. 228. 

24 C.J. p 212 note 39. 

52. U.S.—Owsley v. Central Trust 
Co. of New York, D.C.N.Y., 196 F. 
412. 

53. Ky.—Turner v. Gambill, 131 a 
W.2d 705, 275 Ky. 330. 
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intestate’s life, and the assig^nee transferred it to 
another who had knowledge of the fraud, but who 
did not know that the transfer was made without 
an order of court, the ultimate transferee did not 
acquire title to the property.54 

Construction of assignment. Rules governing the 
construction of contracts generally have been held 
to apply to assignments of choses in action.^^ 

b. OommerGial Paper 

Except In so far as the power may be limited by stat¬ 
utes requiring court authorization* a representative has 
the power to transfer and indorse commercial paper pay¬ 
able to the decedent. His indorsement carries with It the 
same burden as any other Indorsement for value. 

According to the common-law rule it is within the 
power of an executor or administrator to indorse 
over and transfer commercial paper payable to his 
decedent,®® and it necessarily follows from this that 
he may transfer such paper when it is payable to 
himself in his representative capacity.®^ In some 
jurisdictions the representative is held to have pow¬ 
er to transfer negotiable paper without an order of 
court authorizing him to do so, although the stat¬ 
ute requires an order of court to authorize the 
transfer of personalty, it being considered that such 


statutes do not apply to negotiable instruments,®® 
and that such transfers are valid at least as to 
strangers and parties not interested;®® but in other 
jurisdictions such statutes are held to include nego¬ 
tiable instruments.®® In some jurisdictions the pow¬ 
er of the executor or administrator to transfer notes 
is limited to certain specific cases.®^ 

In those states where the administrator has pow¬ 
er to indorse and assign notes due decedent it will 
be presumed that an administrator in another state 
has the same power,®® unless it is alleged or shown 
that the administrator’s power is regulated or re¬ 
stricted by statute of that state;®® and in a state 
where the administrator must be authorized by or¬ 
der of court before he can assign a note, it has been 
presumed that the law of a foreign country is the 
same.®^ 

Effect of transfer or indorsement. The executor's 
indorsement of a note carries with it the same bur¬ 
den as that of any other indorsement for value.®® 
A "without recourse” indorsement transfers title but 
negatives all personal liability on the part of the 
representative.®® 

The transfer of a note by the representative pf 


54. Qa.—^Whitehurst v. Mason* 7S 

S.E. 938, 140 Ga. 148. 

55« ^affallurt parly qa urtttg imoar. 
talaty 

Language of ambiguous assign¬ 
ment should be Interpreted most 
strongly against party who caused 
uncertainty to exist; and, so con¬ 
strued, assignment imputed inten¬ 
tion to transfer only individual in¬ 
terests of administratrix and daugh¬ 
ter, and finding that sale from estate 
was intended, was held unsupported. 
Miller v. Superior Court in and for 
City and County of San Francisco. 
2'58 P. 614, -84 Cal.App. 605. 

66. Del.—Carre v. Seaman, 190 A. 

664, 8 W.W.Harr. 197. 

Pla.—^Brown v. Indian River Orange 

Lands. 179 So. 789, 791, 131 Fla. 

466, quoting Corpus Jniis. 

24 C.J. p 212 note 41. 

DisoomitiBg 

A legal representative may dis¬ 
count the notes of an estate if the 
exigencies of the estate make it ad¬ 
visable to do so.*^Felton v. Felton, 
195 S.E. 533, 213 N.C. 194. 

Xaksr oonld not prorsat payee's 
administrator from exercising right 
to assign notes to third person.— 
Carter v. Plercy, 159 S.E. 154, 156 
Va. 640. 

Blank ladorssnisat may be filled 
by executor or administrator of hold¬ 
er.—Lucas V. Byrne, 35 Md. 485—Mlt- 
obell Y. Mitchell, 11 Gill ft J.. Md., 
888 . 


Xadorsemeul to bemefiolary 

Where an executor obtains checks 
payable to a beneficiary he has au¬ 
thority to indorse such checks for 
deposit to the account of the bene¬ 
ficiary.—Manufacturers' Trust Co. v. 
U. S. Mortgage & Trust Co., 204 N. 
Y.S. 105, 122 Misc. 726, affirmed 210 
N.Y.S. 613, 213 App.Dlv. 345, affirmed 
155 N.E. 893, 244 N.Y. 550. 

57. Mo.—Vandeventer v. Florida 

Sav. Bank, 141 S.W. 900, 162 Mo. 
App. 34. 

24 C.J. p 212 note 42. 

58. Or.—Grignon v. Shope, 197 P. 
317, 100 Or. 611. 

Tex.—Short v. Phelps* Civ.App.* 274 
S.W. 662. 

24 C.J. p 212 note 43. 

58. Tex.—Ringle v, Waggoner, Civ. 

App., 238 S.W. 236. 

60. Okl.—^Warner v. Mason* 234 P. 

747, 109 Okl. 13. 

24 C.J. p 212 note 44. 

Xndorsensat held proper 
Executors of decedent's estate 
were empowered, with court’s ap¬ 
proval, to create liability against es¬ 
tate by indorsement of note and 
mortgage transferred to plaintiff.--’ 
University State Bank v. Johnson, 
210 N.W. 785, 202 Iowa 654. 

Me of notes held nnfhoslsed 
In mortgagors’ action to cancel 
notes secured by deed of trust, facts 
were held to show that sale of hotes 
to defendant by deceased holder^ 
administratrix Was authorized by 
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probate court.—^Webb v. Salisbury, 
39 S.W.2d 1045, 327 Mo. 1123. 
Subsequent approval 
Payee indorsers of notes were lia¬ 
ble to purchaser, notwithstanding ad¬ 
ministrator of Joint payee was not 
expressly authorized to Indorse notes 
by Louisiana court which had Juris¬ 
diction of administration of estate, 
where purchaser paid payee’s inter¬ 
est in proceeds of notes to payee’s 
heirs who assigned to purchaser 
their interest in notes and sale of 
notes, and disbursement of proceeds 
was approved by administration 
court, especially where neither suon 
court nor payee’s heirs had ivpudi- 
ated administrator’s indorsement.— 
Weston V. Merchants’ Bank & Trust 
Co., 161 So. 146, 173 Miss. 34. 

61p Ark.—^Whittaker v. Wright, 35 
Ark. 511. 

24 C.J. p 212 note 45. 

68 . Ind.—Rogers v. Zook, 86 Ind. 
237. 

Mass.—Clark v. Blackington, 110 
Mass. 869. 

68 . lnd.-r-Rogers v. Zook* 86 Ind. 
237. 

64. Cal.—Wickersham v. Johnston, 
88 P. 89, 104 Cal. 407* 48 Am.S.R. 
118. 

65. Iowa.—‘Univepslty State Bank v. 
Johnson, 210 N.W. 785, 202 Iowa 
654. 

66 . Fla,—Brown v. Indian River 
Orange Lands* 179 So. -789,181 Fla. 
466. 
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the deceased maker, after the obligation had been 
extinguished by its return to the representative, has 
been held to amount ter a new obligation by such 
representative individually, even though he under¬ 
took to bind the estate.®*^ 

§ 307. Stocks, Bonds, and Mortgages 

Subject to statutory limitations or requirements, a 
representative has the power to transfer stocks and 
bonds and mortgages, which belonged to the decedent. 

At common law the executor or administrator has 
power to transfer stocks and bonds which belonged 


to his decedent at the time of his death.®® Howev 
cr, under statutes to that effect, the representative 
must first obtain a court order authorizing sud 
sale.®® Such statutes have been held to be manda 
tory,^® so as to render a sale in violation thereof in 
valid.71 

An executor may have the power to sell corporate 
stock under the provisions of a will to that effect 
and it has been held that the power so granted super 
sedes the statutory requirement that a court orde 
be obtained,^® provided, however, the will expressl; 
authorizes a sale without court order.*^® 


«r, aa.—-Nolln V. Mooty. 113 S.E. 

814, 29 Ga.App. 97. 

«8. N.y.—In .re Dooper’s Will. 212 

N.Y.S. 616, 125 Misc. 909. 

*24 C.J. p 213 note 51. 

A.dmliLiatrator*s pcmonal advantage 

Administrator, who before sale of 
stock held legal title thereto and 
had absolute control thereof as prop- 
■erty of estate, was authorized to 
sell shares, notwithstanding flndlng 
in decree for removal of administra¬ 
tor that such sale was for adminis¬ 
trator’s personal advantage.—Com- 
-stock V. Bowles. 3 N.K.2d 817. 295 
Mass. 250. 

'Bank stock 

(1) The statute providing that no 
transfer of stock shall be valid 
against a bank so long as the reg¬ 
istered holder thereof Is Indebted 
to the bank does not affect the right 
•or duty of the administrator to sell 
bank stock listed In the inventory, 
but only requires that any liability 
of the transferor to the bank be 
paid before an absolute title can be 
given to the purchaser.—In re Park's 
Estate. 75 P.2d 842. 147 Kan. 142. 

1 2) At any time before decree of 
distribution, administrators of an 
•estate had authority to effect a sale 
of personalty, and short of knowl¬ 
edge or notice of a wrongful pur¬ 
pose, a bank’s predecessor was in 
no position to question a request by 
administrators for transfer of stuck 
made on presentation of a properly 
endorsed certlAcate, and without 
such knowledge, no liability could 
.attach to bank for a transfer so 
made.—Aronson v. Bank of America 
N. T. & S. A., 109 P.2d 1001, 42 Cal. 
App.2d 710. 

•09. Ky.—Alexander v. Hendricks, 

258 S.W. 81. 201 Ky. 677. 

24 C.J. p 213 note 52. 

JDtvaotlon la lettm of admialitratloa 

Direction, contained in letters of 
administration appointing special ad¬ 
ministrator, that ho might close out 
margin account which deceased had 
with brokerage company, was held 
not broad enough to authorize sale 
of deoeased*s stock in absence of 
proof that stock was about to de¬ 


preciate and of Aling of petition for 
order to sell, and hence brokerage 
company was justlAed in refusing 
to accept letters as authority to sell 
stock.—Off V. Russell, 60 P.2d 331. 
16 Cal.App.2d 337. 

Ziiheral oonstmotlon of Btatats 
Statute requiring the consent of 
the court or Judge to a sale by an 
executor of dividend-paying stock 
was manifestly intended for the bet¬ 
ter protection of property rights, and 
is therefore remedial and to be lib¬ 
erally construed to effectuate the leg¬ 
islative purpose.—Barth v. Fidelity 
& Columbia Trust Co., 224 S.W. 351, 
188 Ky. 788. 

Payment of debt* and legaolee 

However, under statute authoriz¬ 
ing executor to sell personalty oth¬ 
er than perishable goods for the 
purpose of paying debts and lega¬ 
cies. executor was authorized to sell 
securities to pay legacies without 
order of court.—^In re Flynn’s Es¬ 
tate. Mo.App., 142 S.W.2d 1069. 

70. Ind.—Interstate Public Service 
Co. v. Weiss, 193 N.E. 226, 208 Ind. 
122 . 

Bffeot on rsprssentatlvs’s dlsorstion 

Statute transfers from the execu¬ 
tors to the court or Judge the dis¬ 
cretion to determine the propriety of 
selling the stock.—Barth v. Fidelity 
& Columbia Trust Co., 224 S.W. 351, 
188 Ky. 788. 

71. Ind.—Interstate Public Service 
Co. v. Weiss, 193 N.E. 226, 208 
Ind. 122. 

Bstoppel; warranty of title 

Transfer of stock by executrix Jn 
her representative capacity by In¬ 
dorsement thereof, without court or¬ 
der. did not give subsequent trans¬ 
feree title under doctrine of estop* 
pel as against executrix personally, 
where executrix was not asserting 
individual right to stock as legatee; 
nor was she liable personally as 
for breach of warrant of authority, 
in absence of proof of reliance on 
representation that court authority 
had been obtained; moreover, estop¬ 
pel cannot be asserted against her 
as executrix since personal repre¬ 
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sentative has no power to give wax 
ranty of title; nor can subsequen 
transferee claim as bona Ade pux 
chaser since certiAcate disclosed at 
tempted transfer by executrix with 
out any showing of authority.—Mei 
chants* Bank v. People’s Savings i 
Loan Ass’n, C.C.A.OkI., 70 F.2d 161 
93 A.L.R. 226. 

Knowledge imputed to purchaser 

Corporation repurchasing stoc 
from deceased stockholder’s execu 
tor at private sale was held boun 
to know that executor could no 
make valid sale without court oi 
der.—Interstate Public Service Ci 
V. Weiss, 193 N.E. 226, 208 Ind. 12! 
Bepurehase by corporation pnrsuaa 
to agreement 

Where corporation, when sellin 
stock to stockholder, gave him op 
tion to return stock at any time a 
certain price, and stockholder’s ex 
ecutor, pursuant to the agreemcni 
surrendered stock for cancellacio 
and received the money without hav 
ing obtained court order, transac 
tion between executor and corporj 
tion was “sale” of stock within siai 
ute forbidding such sale wlthju 
court’s direction, so that sale was in 
valid and corporation was require 
to account to estate for the scoc 
where executor allegedly did not ac 
count for proceeds—Interstate Puh 
lie Service Co. v. Weiss, 193 N.h 
226. 208 Ind. 122. 

72. ••Property” 

Share of stock in a railroad com 
pany is embraced in the term “prop 
erty,” directed by a will to be sole 
—Adams v Jones, 59 N.C. 221, 222 
•■Securities” 

Term "securities,” as used In wll 
authorizing executors to sell whal 
ever securities were necessary to pa 
expenses, referred to shares of coi 
porate stock.—In re WestAeld Trus 
Co., 176 A. 101, 117 N.J.Eq. 429, rt 
versing 172 A. 212, 115 N.J.Eq. 61! 

73. Ky.—Colwell v. Holliday, 63 S.'Vi 

2d 776, 250 Ky. 584. 

74. Md.—Goldsborough v. De Wit 

189 A. 226, 171 Md. 226. 
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§ 307 


Where a transfer is to be made, it may be made 
in the representative’s' own namc,^^ and such an as¬ 
signment carries with it a cause of action for the 
conversion of stock.76 in the absence of ancillary 
administration or statutory prohibition the domicili¬ 
ary administrator duly appointed has authority to 
sell and assign the stock of decedent in a foreign 
corporation.'^'^ 

In determining when and what securities to sell, 
an executor should act in good faith and with the 
same degree of care as a reasonable and ordinarily 
prudent man in a similar situation; and when he so 
acts he is not an insurer of the results and is not 
responsible for losses.*^® 

Mortgages. As a general rule the authority of the 
executor or administrator of a mortgagee, extends 
to an assignment of the mortgage,^® although it is 
sometimes required under statutes so providing that 
an order of court to that effect be procured in or¬ 
der to warrant such an assignment.®® A purported 
assignment of a mortgage by the widow of a de¬ 
ceased member of a partnership as executrix before 
the partnership affairs have been settled is inval¬ 
id.®^ Where an interested party had consented to 


the transfer by the representative of mortgages be¬ 
longing to the estate, such party would be bound by 
such transfer.®® 

§ 308. Duty to Sell 

A raprMentatfve it not under a duty to aell non- 
parlahable property except where a will eo directa, or It 
la neceaaary to pay debta or legaciea or to make dlatrlbu- 
tion. 

Executors and administrators are not required to 
sell nonperishable property unless the will so directs, 
or unless a sale is necessary to pay debts or lega¬ 
cies.®® However, except where the parties desire 
that distribution be made in specie,®^ it is the duty 
of the representative to convert the assets of the 
estate in order that distribution may be made.®® 
Moreover, an executor or an administrator with the 
will annexed is under a duty to sell property where 
he is so directed by the provisions of the will.®® 

The duty of the representative to sell property in 
order to avoid depreciation of the assets of the es¬ 
tate, and his liability for loss resulting from his fail¬ 
ure to sell, or delay in selling, the property, are con¬ 
sidered supra § 248. 


78. N.Y.—Leltsch v. Wells, 48 N. 
Y. 685->Mahaney v. Walsh. 44 N. 
Y.S. 969, 16 App.Div. 601. 

Pa.—^Henke's Appeal. 14 A. 45. 10 Pa, 
Cas. 295. 

78- N.Y.—Mahaney v. Walsh. 44 N. 
Y.S. 969. 16 App.Div. 601. 

77. N.H.—Luce v. Manchester & L. 
R. Co.. 3 A. 618. 63 N.H. 688. 

24 C.J. p 213 note 55. 

78. Md.—Goldsborough v. De Witt. 
189 A. 226. 171 Md. 225. 

78. Md.—^Alexander v. Fidelity & 
Deposit Co.. 70 A. 209. 108 Md. 541. 
24 C.J. p 213 note 56—41 C.J. p 664 
note 62. 

JiidgiiieB.t or daeraa of foroclosnra 

S.D.—^Poppke V. Poppke, 231 N.W. 

933. 57 S.D. 262. 

24 C.J. p 213 note 56 [a]. 

Oortidoato of sale on foraolosaro 
S.D.—Poppke V. Poppke. 231 N.W. 
933. 57 S.D. 262. 

Moot of provision of mortgago 
An assignment by an executor of 
a mortgage held by his testator, 
and not foreclosed, is valid, although 
It contains a provision that on the 
payment of certain other specified 
claims held by the assignee against 
a third person the mortgage shall 
be canceled and discharged.—^Burt v. 
Ricker, 6 Allen. Mass.. 77. 

80. Idaho.—<lummings v. Lowe, 10 
P.2d 1859. 1061. 52 Idaho 1, cit¬ 
ing Oorpos Fasis. 

24 C.J. p 21‘3 note 67. 


Burden of proof 

Burden was on one. suing ^to fore¬ 
close mortgage assigned to him by 
administrator, to prove probate court 
order authorizing sale thereof.— 
Cummings v. Lowe, 10 P.2d 1059. 52 
Idaho 1. 

8X. S.D.—Miller v. Berry, 104 N.E. 
311. 19 S.D. 625. 

88. Iowa.—Wilson v. Norris. 216 N. 

W. 46. 204 Iowa 867. 

83. Iowa.—In re Fisher, 104 N.W. 

1023, 128 Iowa 626. 

N.Y.—Matter of Mullon. 26 N.Y.S. 
683. 74 Hun 358. affirmed 39 N.E. 
821, 145 N.Y. 98. and distinguish¬ 
ing Utica Ina Co. v. Lynch, 11 
Paige 520. 

24 C.J. p 213 note 59. 

■ale nnneoessary 

(1) Where will gave executors 
right to retain property in the same 
form of investment, with full power 
and authority to invest or reinvest, 
although stating testator’s prefer¬ 
ences, executors’ account was not 
subject to objection on ground of 
failure to sell securities.—In re Saw- 
in’s EsUte, 19 N.Y.S.2d 465. 178 Misc. 
428. 

(2) Under will authorizing execu¬ 
tors to retain securities owned by 
testator, executors could retain tes¬ 
tator's share of securities owned by 
dissolved holding company in which 
testator and his brother each owned 
half of stock, since testator’s equi¬ 
table ownership was equivalent to 
absolute ownership.—In re Herb’s 
BsUte, 296 N.Y.S. 491. 168 Misc. 441. 
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84. Pa.—In re Mellier’s Estate, 18 
Pa. Dlst. & Co. 595. affirmed 167 
A. 358. 312 Pa. 157, 92 A.L.R. 430 
—In re Tyson’s Estate. 80 Pa. 
Super. 29. 

85- Pa.—In re Tyson’s Estate, 30 
Pa.Super. 29—In re Mellier's Es¬ 
tate. 18 Pa.Dlst. & Co. 595. affirmed 
167 A. 358. 312 Pa. 157, 92 A.L.R. 
430. 

Corporate stock 

Ordinarily the representative of 
an estate is charged with the re¬ 
sponsibility of converting the per¬ 
sonalty of a decedent into cash and 
making proper distribution thereof, 
although corporate stock is not usu¬ 
ally sold, but is distributed and 
transferred in kind, under direction 
of the court.—State ex rel. Depart¬ 
ment of Financial Institutions V. 
Kaufman, Ind., 30 N.B.2d« 978. 
Ck>verBiiiSBt bonds 
It was unnecessary for administra¬ 
tor to procure court order to sell 
government bonds belonging to de¬ 
ceased when they were susceptible 
of distribution in kind.—Maynard v. 
Maynard’s Adm’r. 64 S.W.2d 567. 251 
Ky. 246, 91 A.L.R. 697. 

88. aiMontors granted discretion 

A power of sale given by will to 
executors and provisions directing 
executors to retain securities owned 
by testator if reasonably safe, were 
tiqt inconsistent and gave executors 
power to retain or sell in their sound 
discretion.—In re Herb’s Estate, 296 
N.Y.S. 491, 168 Misc. 441. 



33 C.J.S. EXECUTORS AND 

% 309. Tine for Sale 

Subject to teetamentary provialon or court order oth- 
erwiee, a repreaentative ehould cell the pereonalty, where 
a eale la proper, within a reaeonable time; but he may 
properly reepect the wishee of the beneficlarlee. Under 
etatutee to that effect a aale muat be held within a lim¬ 
ited time from the granting of lettera. 

So far as an executor or administrator may be 
bound to sell and dispose of personalty, he should 
proceed to do so within a reasonable time,®^ except 
in so far as the rule may be affected by testamentary 
provisions®* or court orders.*® However, notwith¬ 
standing the duty of the representative to sell prop¬ 
erty at a particular time, it has been held proper for 
him to respect the wishes of the beneficiaries with 
respect to the time of sale.®® In any event the rep¬ 
resentative should not attempt to sell the personalty 
before probate of the will and the issuance of let¬ 
ters testamentary ;®1 and under a provision that the 
representative must discharge the specific legacies 
after the expiration of one year it has been held 
that a sale of the property within the year is im- 
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proper even with the consent of the legatees.®* 

In some jurisdictions, under statutes so providing 
or construed, sales must ordinarily be held within a 
specified period from the granting of letters;®* but 
where special circumstances have intervened which 
make the sale impractical at the indicated time the 
court may allow a reasonable extension,®^ or, where 
no prejudice is done, waive a past compliance.®* 
The beneficiaries may, by laches, lose the right to 
object to an order allowing an extension, where they 
fail to make the objection within a reasonable time 
after notice of such order.®* 

Sal^ as of what date. Under an express provi¬ 
sion to that effect in the will, a sale was held to be 
effective as of the date of the testator's death, 
and all acts relating to the sale similarly related 
back to that date.®^ 

§ 310. Manner and Conduct of Sale 

In the abeenee of statute the representative may sell 
the personalty of the estate at public or private sale, as he 


a7. N.Y.—In re Gray. -SI N.Y. 602. 

U C.J. p 213 note 62. 

Liability for loss resulting from de¬ 
lay in selling see supra 8 248. 

Jkm expedlttonaly aa poasible 

Ordinarily a representative should 
convert his decedent’s personal prop- 
arty Into cash as expeditiously as 
possible, although this rule varies 
with the circumstances of the case. 
—^In re Stephen’s Estate, 181 A. 
559, 320 Pa. 97. 

•alo oa qaaliftiag 

It has been held a proper perform¬ 
ance of his duty for the representa¬ 
tive to sell the property at its in¬ 
ventory value immediately on qual¬ 
ifying.—In re McLean’s Estate. 4 A. 
2d 318, 333 Pa. 293. 

Bslo at advaaood pxioos 

It is executrix* duty to administer 
estate and make every effort to liq¬ 
uidate assets remaining in her hands 
as speedily as good business indi¬ 
cates, and effort should be made to 
dispose of securities retained by her 
at advanced prices, if such oppor¬ 
tunity presents Itself in near fu¬ 
ture.—In re Easton’s Estate, 13 X. 
Y.S.2d 295. 

aightssn arsars 

The transfer of a land certificate 
by an administratrix before her dis¬ 
charge has been held valid although 
made eighteen years after letters 
were taken out.—McLain v. Pate, 124 
S.W, 718, 68 Tex.Clv.App. 600. 

aa N.Y.—In re Finney’s Estate, 282 
N.Y.S. 680, 156 Misc. 844. reversed 
on other grounds 294 N.Y.S. 29, 
250 App.Dlv. 60, affirmed 16 N.E. 
2d 669, 278 N.Y. 607, reargument 
denied 16 N.E.2d 861. 278 N.Y. 704. 


As promptly as possible 

Testator’s directions that execu¬ 
tors sell his New York Stock Ex¬ 
change membership as promptly as 
possible, after his death was binding 
on his executors, who had affirma¬ 
tive duty of making sale when they 
assumed office.—^In re Finney’s Es¬ 
tate, supra. 

80. Time la deore# held elastic 

Provision in decree entitling ex¬ 
ecutors and trustees to further rea¬ 
sonable time, a year at least from 
date of decree, to dispose of nonlegal 
investments and allowing renewal of 
application at close of year, was 
held not to limit executors and trus¬ 
tees but sufficiently elastic to enable 
them to procure further time upon 
showing that It is essential.—In re 
Wainwright’s Will, 289 N.Y.S. 610, 
248 App.Div. 336, modifying 284 N. 
Y.S. 578, 157 Misc. 631, motion grant¬ 
ed 291 N.Y.S. 180, 248 App.Div. 891. 

90. N.Y.—In re Finney’s Estate, 294 
N.Y.S. 29, 250 App.Div. 60, revers¬ 
ing 282 N.Y.S. 680, 156 Misc. 844, 
and affirmed 15 N.E.2d 669, 278 

N. Y. 607, reargument denied 16 N. 
E.2d 851, 278 N.Y. 704. 

Pa.—In re Stephen's Estate, 181 A. 
•559, 320 Pa. 97. 

However, it has also been held 
that an executor or administrator, 
as regards converting the assets of 
the estate, is not to be controlled by 
the directions of the next of kin.— 
Matter of Thompson, 84 N.Y.S. 1111. 
41 Misc. 420, affirmed 71 N.E. 1140, 
178 N.Y. 564. 

91. N.C.—Smith T. Barham, 17 N. 

O. 420, 2*6 Am.D. 721. 

Va.—Monroe v. James, 4 Munf. 194, 
18 Va. 194. 


98. N.Y.—Warren v. Bouvler, 124 N. 
Y.S. 641, 68 Misc. 159. 

93. Md.—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 225. 

Pa.—In re Curran’s Estate, 18 Pa. 

Dist. A Co. 103. 

24 C.J. p 214 note 66. 

Bffect of statute as to bank stock 

Under statute requiring the ad¬ 
ministrator to sell the whole of the 
personal property within three 
months, and statute providing that 
transfer of bank stock shall not be 
valid until indebtedness due bank is 
paid, administrator of estate of one 
owing debt to bank, which debt was 
due and unpaid, had duty to sell 
the stock which deceased held in 
the bank, subject to bank’s lien.—In 
re Park’s Estate, 75 P.2d 842, 147 
Kan. 142. 

94. Md.—Goldsborough v. De Witt, 
189 A. 226, 171 Md. 225. 

95. Md.—Goldsborough v. De Witt, 
supra. 

98. Md.—Goldsborough v. Do Witt, 
supra. 

MVoties’* 

Orders extending time for sale of 
securities by executors were pro¬ 
cedural in nature and parties af¬ 
fected were charged with knowledge 
of their existence from time they 
had "actual notice’’ of their passage, 
which notice could be express or 
"Implied."—Goldsborough v. De Witt, 
supra. 

97. N.Y.—In re Julliard’s Will, 202 
N.Y.S. 429, 207 App.Div. 478, af¬ 
firming In re Juilliard’s Estate, 
191 N.Y.S. 904, 117 Misc. 642, and 
reversed on other grounds 144 N.E. 
772, 238 N.Y. 499. 
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deems beet; but under etetute to thet efTeet the sale 
must be public unleee e private sale Is authorised by the 
court or the wlll» 

Statutory provisions, if any, as to the procedure 
for sale of personal property must be at least sub¬ 
stantially complied with.®® While it has been held 
that an executor or administrator should normally 
sell the property of the estate by a public sale, after 
notice to the parties interested, and adequate adver¬ 
tisement, according to the circumstances,®® it is the 
rule at common law that the manner of s'hle is a 
matter resting in the discretion of the personal rep- 
resentative,^ who may sell at either private or pub¬ 
lic sale as he may deem best® However, if he sells 
it at private sale he is subjected to a higher degree 
of care and attention than if the property is sold at 
public' sal«.® An executor, under a general power 
of sale in the will, may sell either by public or pri¬ 
vate sale.^ A testamentary direction that certain 
paintings owned by the testator and of which a sale 
is directed “are to be taken to Europe to be recog¬ 
nized by art authorities” in order that the highest 
price be obtained for them has been held to be di¬ 
rectory merely.® As to funds within the jurisdiction 
and control of the court, the representative is re¬ 


38 C. J.S. 

quired to follow the orders of the court in dispos¬ 
ing of the fund.® 

In some states, under statutes to that effect, the 
property must be sold by public or auction sale, un¬ 
less the court has specially authorized a private 
sale;7 and while some authorities have held that 
such a statute is merely directory, so that a bona 
fide private sale is nevertheless valid,® others have 
held that a private sale in violation of the statute is 
void and conveys no title to the purchaser.® How¬ 
ever, despite such a statute, an executor may sell 
the property at private sale where the will so pro¬ 
vides;^® and the statute does not control a discre¬ 
tion given to executors by the will with respect to 
the manner of sale-^i 

Ordinarily rules governing the conduct of public 
sales must be complied with but it has been held 
that a representative acting in good faith is not lia¬ 
ble for mistake of law or for error in judgment in 
connection with the salc.^® The fact that property 
is to be sold at private sale docs not prevent adver¬ 
tisement of the sale and notice to the public so that 
the property is brought more properly into the mar- 
kttM 
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98. Cal.—In re Dargle's Estate, 91 
P.2d 126, 33 Cal.App.2d 148. 

99. Pa.—In re Tyson's Estate, 80 
. Pa.Super. 29. 

!• Tenn.—Johnson v. Kay, 8 

Humphr. 142. 

24 C.J. p 214 note 72. 

8. Del.—Boyer v. Cole, 143 A. 489. 
16 Del.Ch. 445. 

Ga.—^Wright v. Zei^ler, 1 Ga. 324, 
44 Am.D. 666. 

Tenn.—^Johnson v. Kay, 8 Humphr. 
142. 

Bale at retail 

That administrator authorized to 
make private sale sold merchandise 
at retail instead of in bulk is not 
conclusiye evidence of mismange- 
ment.—^Harms v. Pohlmann, 297 S.W. 
138, 222 Mo.App. 276. 

Pnbllo sale held proper 

An executor exercised common 
skill, prudence and caution in selling 
mortgages owned by testatrix at 
public sale after trying for nearly 
year to sell them in ordinary course 
of business and should not have been 
surcharged for loss to estate in liqui¬ 
dation of such assets, in absence of 
evidence of gross or supine negli¬ 
gence or willful default.—In re Mar¬ 
tin's Estate, 4 A.2d 551, 135 Pa.Super. 
136. 

EhgoMatloBS for sale to partner 
It was proper for executor to nego¬ 
tiate with decedent’s associate for 
latter's purchase* of decedent’s stock 
In corporation in which decedent and 
associate each owped half of stock. 


—In re Crowe’s Estate, 249 N.T.S. 

114, 139 Misc. 648. 

3. Md.—Park & Tllford Import Cor¬ 
poration V. Nash, 171 A. 339, 166 
Md. 373. 

4. S.C.—Huger v. Huger, 9 Rich.Eq. 
217. 

5m N.J.—Case v. Hasse, 93 A. 728, 
83 N.J.Eq. 170. 

24 C.J. p 215 note 77. 

6. Ohio.—^Royon v. Greenstein, 171 
N.E. 595, 122 Ohio St 340. 

7. Ga.—Baldwin v. Boas, 129 S.E. 
670, 34 Ga.App. 393. 

Kan.—Rossman v. Christenson, 280 
P. 72, 117 Kan. 41. 

Mo.—Koelling v. Citizens’ Bank of 
Warrenton, App., 287 S.W. 178, 
Judgment quashed on other 
grounds State ex rel. Citizens’ 
Bank of Warrenton v. Allen, 247 S. 
W. 411, 296 Mo. 636, followed in 
Koelllng V. Citizens’ Bank of War¬ 
renton, App., 237 S.W. 182, and 
Stadtman v. Citizens’ Bank of 
Warrenton, App., 287 S.W. 182, 
opinion quashed on other grounds 
247 S.W. 411, 296 Mo. 686, opinion 
conformed to, App., 249 S.W. 1118 
and 249 S.W. 1119. 

24 C.J. P 214 note 74. 

9. N.C.—Felton v. Felton, 199 S.E. 
638, 218 N.C. 194. 

24 C.J. p 214 note 74 [a]. 

9. Mo.—^Koelling v. Citisens* Bank 
of Warrenton, App., 287 S.W, 17j6, 
Judgment quashed on .other 
grounds State ex reL Citizens' 
Bank of Warrenton v, Allen, 247 
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S.W. 411. 298 Mo. 636. followed In 
Koelllng V. Citizens’ Bank of War¬ 
renton, App., 237 aw. 182, and 
Stadtman v. Citizens’ Bank of 
Warrenton, App., 237 S.W. 182, 
opinion quashed on other grounds 
247 S.W. 411, 296 Mo. 636. opin¬ 
ion conformed to, App., 249 S.W. 
1118 and 249 S.W. 1119. 

24 C.J. p 214 note 74 [b]. 

Kk Mo.—State ex rel. Citizens’ Bank 
of Warrenton v. Allen, 247 S.W. 
411, 296 Mo. 636, quashing Judg¬ 
ment Koelllng V. Citizens’ Bank of 
Warrenton, App., 287 S.W. 176. 
Opinion conformed to 249 S.W. 
1118 and Stadtman v. Citizens' 
Bank of Warrenton, 249 S.W. 1119. 
11. U.S.—Lovewell v. Schoolfleld, 
Tenn.. 217 P. 689, 183 C.C.A. 449. 
certiorari denied 36 S.Ct. 166, 239 
U.S. 644, 60 L..Ed. 483. 

19. Bals tn massa 
It has been held improper for the 
representative at a public auction to 
sell all of the personal property en 
masse, instead of auctioning off each 
item separately.—In re Spicer's Es¬ 
tate, 120 A. 90, 18 Del.Ch. 480. 
▼caduc list 

There is no requirement in Penn¬ 
sylvania that a vendue list be filed 
following the sale of personal prop¬ 
erty of a decedent by auction.—In re 
Roderick’a Estate, 8 Fay.UJ., Pa., 
98. 

» Pa.—In re Martin’s Estate, 4 A. 
2d 551, 185 Pa.Super. 136. 

14L Md.—Park A Tiiford Import 
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§ 311. By Whom Sale Made 

In the tale mutt be made by the repreaenta- 

tlve; but he may employ an agent or auctioneer. 

As a general rule the sale is to be made by the 
executor or administrator,and if the will directs 
that property shall be sold, without naming the per¬ 
son to sell, the executor is the proper person to car¬ 
ry out the directions.!® While an executor cannot 
delegate to another the execution of a special power 
of sale committed to him by the will in personal 
trust and confidence,!*^ neither an executor nor an 
administrator is required to act personally, but he 
may employ an agent or auctioneer to sell.!® 
case of such employment, however, the sale is still 
the representative’s own act, and he is responsible 
for the negligence or defalcation of the agent, un¬ 
less he used due and proper care in making the se¬ 
lection.!® 

§ 312. Price, Terms, and Conditions 

A representative should realize the beat price obtain¬ 
able, but he will not be liable for obtaining less where 
he acted in good faith and with prudence. He may ordi¬ 
narily sell for reasonable credit; and must take good 
security for the deferred payments. His liability In con¬ 
nection with the security depends on whether he acts In 
good faith and with prudence. 


§ 312 

It is the duty of an executor or administrator to 
realize the best price obtainable for the property 
and if he fails in this duty he is personally liable to 
the persons interested in the estate for the difference 
between the amount received and the amount which 
he could have realized.®! While it is sometimes re¬ 
quired that the property shall not be sold for less 
than its appraised value,2® it is generally held that 
if the representative acts in good faith and with 
reasonable prudence and diligence he cannot be held 
liable as for a devastavit upon the theory that he 
might have sold for a better price than he actually 
obtained,23 and it has been held that, in the absence 
of fraud, if the property is sold at a price not less 
than the appraised value, the representative's acts 
cannot be questioned.®^ 

Where the price to be paid for certain property is 
specified in the will, it is sufficient that the executor 
sell for that pricc.25 Where a will authorized a 
sale of property to the decedent’s surviving partners 
on the inventory value and on an inventory basis, it 
is immaterial that the inventory value, as deter¬ 
mined for such sale, is not the same as the inven¬ 
tory value as stated in transfer lax proceedings.®® 

Credit, While it has been said that if the repre- 


Corporation v. Nash, 171 A. 339, 
166 Md. 373. 

IB. Ala.—McCollum v. McCollum, 33 
Ala. 711. 

24 C.J. p 235 note 78. 
axeontor Ui rlffht of wifo 

Where a married woman in the 
capacity of an executrix is directed 
to sell property for the payment of 
the testator's debts, her husband, as 
executor in right of his wife, may 
sell the chattels of the estate which 
pass by delivery.—May v. Frazee, 
4 Litt., Ky. 391, 14 Am.D. 159. 

16. Ala.—McCollum v. McCollum, 
33 Ala. 711. 

17. Ga.—Neal v. Patten, 47 Ga. 73. 
N.Y.—Berger v. Duff, 4 John8.Ch. 

368. 

18. Xnd.—Lewis v. Reed. 11 Ind. 239, 
241. 

24 C.J. p 215 note 81. 

19. N.a—Smith V. Smith. 79 N.C 
455. 

24 C.J. p 215 note 82. 

90. Del.—Boyer v. Cole, 143 A. 489, 
16 Del.Ch. 445. 

24 C.J. p 215 note S3. 

2>uty to loam vain# 

The representative is bound to 
learn the value of the property to be 
sold, so as to be certain that the 
price is fair.—Park & Tilford im¬ 
port Corporation v. Nash, 171 A. 339, 
166 Md. 373. 

Ot&ttdlag estate 

Administrator had no right to 
3&C.J.S.--80 


make an agreement that would de¬ 
nude the estate of its assets, and 
this especially in the absence of con'- 
sideration.-—Tennessee-Carolina Mills 
V. Mauk, 14 Tenn.App. 517. 

91. N.C.—Grant v. Reese. 94 N.C. 
720. 

24 C.J. p 215 note 84. 

No lose ehown 

Where evidence did not show that 
deceased's household goods were 
worth more than appraised value, 
sale at appraised value at private 
sale did not result in loss to estate 
or create liability against adminis¬ 
trator.—Boyer v. Cole, 148 A. 489, 
16 Del.Ch. 445. 

98. Alaska.—^In re Meintire, 1 Alas¬ 
ka 73. 

Ordez of const 

Where will did not authorize ex¬ 
ecutors to sell securitiea without 
application to open court, court had 
power to pass order restricting sale 
by executors to appraised value or 
better.—Ooldsborough v. De Wilt, 189 
A. 226. 171 Md. 225. 

8nle on scoond oNczing 
It has been held that a statute 
providing that unless the purchase 
price of property belonging to a suc¬ 
cession is equal to Its actual value 
its sale for less than the amount 
of its appraisement is void relates 
only to the first offering, and when 
the property is readvertised for sale 
and at a second offering sold on a 
twelve-months* credit it may be val¬ 
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idly sold for whatever it will bring. 
—Campbell v. Owens, 32 La.Ann. 265. 

93L Ill.—In re Aldag's Estate, 262 
Ill.App. ,349. 

Or.—In re Steeby's Estate, 20 P.2d 
1080, 143 Or. 501. 

24 C.J. p 215 note 85. 

Sale at market value 

(1) A representative will not be 
held liable on the ground that he 
sold the property at an inadequate 
price where the price obtained was 
the fair market value at the time of 
the sale.—In re McLean’s Estate, 4 
A.2d 318, '333 Pa. 29.3’. 

(2) A representative Is properly 
credited with the difference between 
the par value of bonds and what 
they brought on a sale, where it 
does not appear that they were sold 
for less than their market value.— 
Ladd v. Stephens, 48 S.W. 915, 147 
Mo. 319. 

64 , Wis.—Shupe v. Jenks, 218 N. 
W. 375, 195 Wis. 334. 

85. Sals of good will to partnezs 

Where the will of a partner fixed 
the price which his surviving part¬ 
ners should pay for the good will 
of the firm, the remaindermen could 
not, in the absence of bad faith, 
fraud, or collusion, complain that 
the executors sold on the terms pre¬ 
scribed.—Brown v. Brown, 107 N.T, 
S. 864, 122 App.Div. 576. 

96. N.Y.—In re Juilllard's Bstate, 
191 N.Y.S. 904, 117 Mlsc. 643. 
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sentative sells for an 3 rthxng but cash, except in rare 
and exceptional cases, he becomes the guarantor 
of the result of the transaction, and if it proves un¬ 
fortunate he may be charged as for a devastavit,^^ 
the more general rule allows him to sell on reason¬ 
able credit.2^ In some jurisdictions, under statute 
to that effect, credit for a specified period may be 
granted but a sale on a longer credit has been 
held void.30 However, where the terms and condi¬ 
tions are provided for by the will, the provisions of 
the will are controlling and even the statute lim¬ 
iting the period for which credit may be given has 
been held not to limit the power of a testator to 
authorize a longer term.32 

Security, Except in so far as the rule may be 
affected by testamentary provisions,^^ where an ex¬ 
ecutor or administrator may and does sell property 
on credit he must take good security for the de¬ 
ferred payments and if he fails to take security 
or takes insufficient security he is liable for any re¬ 
sulting loss.^^ As a general rule it is for the exec¬ 
utor or administrator to determine the sufficiency of 
the security, and he is personally liable for any loss 
occasioned by his negligence or improper conduct 
with regard thereto,2 6 but approval by the court is 
sometimes required.2 7 

If the representative acting in good faith and 


without negligence takes security which is apparent¬ 
ly good and sufficient when taken, he is not liable 
if a loss subsequently occurs not attributable to his 
fault or laches but he is liable for any loss due 
to his lack of diligence in collecting or realizing on 
the security.22 Insolvency of sureties at the time 
they were accepted shows prima facie that the per¬ 
sonal representative was negligent but an exec¬ 
utor or administrator who accepts sureties who are 
at the time sufficient is not chargeable because of 
their subsequent insolvency,^^ or because an action 
on the note was successfully defended without fault 
on his part,^^ unless the sale was unauthorized and 
improper,^® or the security was such as he had no 
right to take.^4 Although as a general rule an ex¬ 
ecutor or administrator relieves himself of personal 
liability for the price of goods of the estate sold on 
credit, where he takes sureties of sufficient financial 
ability at the time when he accepted them, he cannot 
relieve himself of liability by taking nonresidents of 
the state,^5 or a person who is the purchaser’s part¬ 
ner in business and there is authority for the 
view that the personal security afforded by sure¬ 
ties on the note of the purchaser should not be al¬ 
lowed at all.^'^ 

Exchange of property. Where administrators, in¬ 
stead of selling bonds for cash, exchanged them for 


*7. Conn.—Foster v. Thomas, 21 
Conn. 28'5. 

N.T,—Matter of Gilman, 80 N.T.S. 
1122, 39 Mlsc. 762, reversed on 
other f^rounds 81 N.Y.S. 713, '82 
App.Dlv. 186. 

24 C.J. p 216 note 91. 

Xn ahssnes of permission of oonri 
Ariz.—U. S. Fidelity & Guaranty Co. 
V. Greer, 240 P. 343, 29 Ariz. 203. 

28, N.C.—Stone, v. Hinton, 36 N.C. 
15. 

24 C.J. p 216 note 92. 

28, Ind.—Citizens' St. R. Co. v. Rob¬ 
bins, 26 X.E. 116, 128 Ind. 449, 26 
Am.S.R. 445, 12 L.R.A. 498. 

ao. Ind.—Citizens' St. R. Co. v. Rob¬ 
bins, 26 N.E. 116, 128 Ind. 449, 25 
Am.S.R. 445, 12 L..R.A. 498. 

24 C.J. p 216 note 92 [dj. 

31. Time for pacrmsnt of note 

Provision that stock was to be 
sold to daughter and her note taken 
in payment, said note to be renewed 
from year to year at the option of 
the daughter, indicated that she 
should have a reasonable time in 
which to pay; and while seventeen 
months was held not a reasonable 
time, under such provisions, the 
court will not determine such time 
in advance, since it is dependent 
on all the cireumstances.—^Dough¬ 


erty V. Conly, 123 A. 401, 14 Del. 
Ch. 176. 

SSL N.Y.—Leonard v. Leonard, 201 
N.Y.S. 113. 

Will authorisiag orsdtt generalU 

A will authorizing the executor 
to sell on cash or credit has been 
held to give the executor a power to 
grant a longer term of credit than 
the statute allows, since the testa¬ 
tor is presumed to have known the 
law; and the executors were held 
not negligent in selling testator's 
stock at price fixed by him, but on 
longer terms of credit, instead of 
liquidating business of corporation 
at a certain losa—^In re Demmerle's 
Kx'r, 225 N.Y.S. 190, 130 Mlsc. 684. 

33. Mot# as full pajmnt 

Where will provided that note of 
daughter should be taken in full 
payment, no security for payment 
could be required.—^Dougherty v. 
Conly, 123 A. 401, 14 Del.Ch. 176. 

34. Ill.—Bowen v. Shay, 105 HL 
182. 

24 C.J. p 216 note 98. 

as. W.Va.—Wolfe v. Morgan, 56 S. 

B. 504, 61 W.Va. 287. 

24 C.J. p 216 note 94. 

86ii Ohio.—^Hamilton ▼. Bonham, 20 
Ohio Cir.Ct 252, 10 Ohio Cir.Dec. 
834. 

24 C.J. p 217 note 1. 
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37. N.Y.—Matter of Woodbury, 35 
N.Y.S. 485, 13 Misc. 474. 

38. Vt.—Mead v. Byington, 10 Vt. 
116. 

24 C.J. p 226 note 49. 

33. Ala.—^Raines v. Raines, 51 Ala. 
237. 

24 C.J. p 227 note 50. 

4a Ala.—Stewart v. Stewart, 31 
Ala. 207. 

Ill.—^Curry v. People, 54 Ill. 263. 

41. Pa.—^Wilson's Appeal, 4 Pennyp 
432. 

24 C.J. p 217 note 96. 

48. Ala.—Stewart v. Stewart, 31 
Ala. 207. 

24 C.J. p 217 note 97. 

43. S.C.—Smith v. Smith, 1 S.C.Bq 
304. 

24 C.J. p 217 note 98. 

44. S.C.—Peay v. Fleming, 11 S.C 
Eq. 97. 

24 C.J. p 217 note 99. 

4a S.C.—Roberta v. Adams, 2 S.C. 
387. 

4a Va.—Southall v. Taylor, 14 

Gratt 269, 55 Va. 269. 

47. N.Y.—Matter of Woodbury, 85 
N.Y.S. 485, 18 Misc. 474. 

24 C.J. p 217 note 5. 
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stock of a corporation which proved worthless, they 
were properly surcharged with the loss.^B 

§ 313. Whd May Purchase 

At a otntral rule* which, however, It aubjeet to cer¬ 
tain exceptlone, anyone may buy the property of the et- 
tate from the repreaentatlve. 

Except as appears in this section, and in § 314 
infra, the property of an estate offered for sale by 
an executor or administrator may be purchased by 
anyone.^® 

Relative of' representative. The husband of an 
executrix or administratrix cannot purchase from 
her or from her coexecutors or coadministrators 
without the consent of all the beneficiaries.^^ It has 
been held that a public sale of the assets to the son 
of the executor was not invalid, where a proper no¬ 
tice was given, and the price obtained was the best 
price bid, and there was no pretense that the pur¬ 
chase in any way operated to the benefit of the ex- 
ecutor.51 

§ 314. -Personal Representative 

Subject to cortain exceptions, as where the bene¬ 
ficiaries consent to or ratify such sale, an executor or 
administrator may not ordinarily purchase the property 
of the estate directly or Indirectly. Such a sale is void¬ 
able by those interested In the estate, and may render 
the representative personally liable. 

Subject to the exceptions hereinafter considered. 


and in the absence of a testamentary provision au¬ 
thorizing such purchase,62 it is well settled that an 
executor or administrator has no right to purchase 
the property at a sale thereof, either public or pri¬ 
vate, whether the sale is made by himself or by his 
coexecutor or coadministrator.53 However, except 
where such a sale is declared void by statute, 
it is usually considered not void, but only voidable, 
at the option of those interested in the estate;®® 
and it is valid as to them until it is set aside at* 
their instance.®® 

While it has been held that the representative 
may become a purchaser at his own sale, if he makes 
the sale fairly and pays full value,®'^ and that the 
sale may be allowed to stand where it appears that 
the price was fair and that the transaction was for 
the benefit of the estate, and satisfactory to those 
beneficially interested,®® it has also been held that 
it may be avoided regardless of whether it was made 
in good or bad faith,®® or whether the sale was fair 
and the price adequate.®® Until the sale is set aside 
the representative holds the title in trust for the 
beneficiaries of the estate.®^ 

As to the representative the sale is valid and it 
cannot be avoided by him,®^ nor will it be set aside 
at the instance of persons who have no interest in 
the estate.®® 

An assignee of the representative stands in the 


4a Pa.—In re Locher, 67 A. 954, 219 
Pa. 46. 

49. Mich.—Owen v. Potter, 73 N.W. 

977, 115 Mich. 556. 

■nrvlviaa partners 

A surviving partner may purchase 
property from the executor or ad¬ 
ministrator of the deceased partner. I 
—In re Crowe’s Estate, 249 N.Y.S. 
114, 139 Misc. 648—24 C.J. p 220 note 
41. 

Sa Ga.—Lowery v. Idson, 4*5 S.ES, 
51, 117 Ga. 778. 

La.—Scott V. Gordon, 14 La. Ill, *38 
Am.D. 576. 

51, Pa.—Bowker’s Estate, 6 Wkly. 
N.C. 493. 

sa Pa.—Pomeroy v. Bushong, 177 
A. 10, 317 Pa. 459. 

sa Md.—Schockett v. Tublin, 183 A. 
521, 170 Md. 117. 

N.J.—In re Ludlow's Estate, 129 A. 

429, 3 N.J.Misc. 568. 

N.Y.—In re Williams’ Estate, 232 N. 

Y.S. 521, 133 Misc. 322. 

Or.—-Wells V. Wood, 263 P. «4, 125 
Or. 38. 

24 C.J. p 217 note 10. 

Acquisition of personal property by 
representative generally see su¬ 
pra I 804. 

Effect of representative having in¬ 


dividual interest in transactions 
see supra §§ 239-241. 
mepreseatative as agent of another 
Executor cannot make a valid sale 
to himself, as agent of third person, 
of personal property in his posses¬ 
sion, as executor.—Rossman v. Chris¬ 
tenson, 230 P. 72, 117 Kan. 41. 

54« Or.—Wells v. Wood, 263 P. 54, 
125 Or. 38. 

55. Ala.—Persons v. Russell, 103 So. 
543, 212 Ala. 506. 

Md.—Turk v. Grossman, 6 A.2d 639, 
176 Md. 644. 

N.Y.—In re Williams’ Estate, 232 
N.Y.S. '521, 133 Misc. 322. 

Pa.—Pomeroy v. Bushong. 177 A. 10, 
317 Pa. 459. 

24 C.J. p 218 note 14. 

Avoidaaoe of no avail 

Sale of stock of corporation by ex¬ 
ecutor to himself will not be set 
aside, where corporation was dis¬ 
solved, since such avoidance would 
be of no avail, but executor will be 
surcharged for loss to estate.—In re 
Williams’ Estate. 232 N.Y.S. 621, 138 
Misc. 822. 

59. Mass.—Comstock v. Bowles, 8 N. 

E.2d 817, 295 Masa 250. 

24 CJ. p 218 note 15. 
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57. S.C.—Stallings v. Foreman, 11 
S.C.Eq. 401. 

24 C.J. p 218 note 13. 

58L Md.—Schockett v. Tublin. 183 A. 

521, 170 Md. 117. 

24 C.J. p 218 note 16. 

59. N.J.—In re Ludlow's Estate, 129 
A. 429, 3 N.J.Misc. 568. 

Pa.—Pomeroy v. Bushong, 177 A. 10, 
317 Pa. 459. 

60. N.J.—In re Ludlow's Estate, 129 
A. 429. 3 N.J.Misc. 568. 

24 C.J. p 218 note 12. 

61. Mo.—Ambruster v. Ambruster, 
31 S.W.2d 28. 326 Mo. 51, 77 A. 
L.R. 782. 

69L Mo.—Benson v. Benson, 71 S.W. 

360, 97 Mo.App. 460. 

S.C.—McClure v. Miller, 8 S.C.Eq. 

107, 21 Am.D. 522. 

24 C.J. p 219 note 17. 

Xepresentative bound by bargain 
Pa.—In re Barclay's Estate, 20 Pa. 

Dist. & Co. 626. 50 Montg.Co. '81. 
63. Md.—^Williams v. Marshall, 4 
Gill & J. 376. 

24 C.J. p 219 note 18. 

Pledgor 

In proceeding by pledgor to set 
aside sale of pledged bonds by the 
administrator of the pledgee to hlm- 
,self, the fact that sale was made 



5 814 

shoes of the representative and acquires no greater 
rights than did the representative.®^ 

Purchase from original purchaser. While a pur¬ 
chase by an executor or administrator from a third 
person who was an actual bidder at the sale, but 
who was acting in collusion with the executor or ad¬ 
ministrator, or pursuant to an agreement or under¬ 
standing with him, is merely an indirect purchase 
by him at his own sale, and therefore subject to the 
same infirmity as though he had purchased in the 
first instance,®® the representative may purchase 
from a purchaser, if the original transaction was in 
good faith and without collusion;®® but the court 
will look with great jealousy at such a transaction, 
particularly where the transfer of bids or title takes 
place very soon after the sale.®^ 

Exceptions to rule. The rule forbidding an ex¬ 
ecutor or administrator to purchase property of the 
estate is subject to several exceptions,®® such as that 
he may purchase with the consent of all the per¬ 
sons interested in the estate,®® or where he is him¬ 
self a beneficiary of the estate,^® or that he may 
take specific property to pay any indebtedness of the 
estate to himself for advances or otherwise.^i In 
some jurisdictions, under statutes to that effect, ex¬ 
ecutors and administrators may, subject to certain 


88 C.J.S. 

restrictions, purchase at sales of their decedents' 
property.^® 

Ratification. A sale by an , executor or adminis¬ 
trator to himself may be ratified by those interested 
in the estate,*^® and there is a ratification where 
such persons, with knowledge of the facts, acqui¬ 
esce or fail to object within a reasonable time,^® or 
accept a note given by the personal representative 
for the purchase money,or where the represen¬ 
tative accounts with them for the price, without any 
unfairness in the settlement and with knowledge on 
their part of all the facts.^® 

Liability of representative. The representative 
who purchases the property of the estate becomes 
personally liable for the price*^^ or valued® thereof, 
and is chargeable with the amount as cash after the 
expiration of the term of credit.*^® It has been held 
that if the representative purchases at less than the 
appraised value he will be accountable for the dif¬ 
ference,®® and also that, if he purchases and re¬ 
sells at a profit, such profit belongs to the estate.®^ 
An administrator who, having taken property of the 
estate, crediting it therefor, is personally sued there¬ 
for by another is not entitled to a credit, on his ac¬ 
counting, for the amount of the judgment recovered 
against him.®® 


EXSCVT0R8 AND 


on legal advice as part of proceed¬ 
ing to collect. In view of probable 
expenses and delay in Anally getting 
money on them, did not show that 
sale was colorable or fraudulent or 
with no intention to change rela¬ 
tion of pledgor and pledgee; nor 
does the fact that purchase money 
hid at sale of bonds pledged by 
pledgee's administrator to himself 
was not paid in, and bonds remained 
in hands of administrator, invalidate 
sale as to pledgor.—Persons v. Rus¬ 
sell, 103 So. 543, 212 Ala. 506. 

e4. Assignee of bid 

N.C.—Creech v. Wilder, 193 S.E. 281, 

212 N.C. 162. 

65. Md.—Turk v. Grossman, 6 A. 2d 

639, 176 Md. 644. 

24 C.J. p 218 note 11. 

mepurehase by representative's firm 

However, where the executor of 
the estate of a deceased partner sold 
to the surviving partner the interest 
of the estate in the business, and 
such interest was then acquired by 
n Arm in which such survivor and 
the executor, individually, had al¬ 
most the entire interest, and the 
sale was approved by the county 
court in proceedings to which the 
legatees of the deceased partner were 
hot parties, and they did not know 
of the transaction until long after 
the term of court had expired, a 
court Of equity had Jurisdiction to 


set the sale aside.—Mettler v. Warn¬ 
er, 94 N.E. 522, 249 111. 341. 

00. Va.—Staples v. Staples, 24 Gratt. 

225, 65 Va. 225. 

24 C.J. p 219 note 28. 

07. Nev.—In re Millenovich, 5 Nev. 
161. 

S.C.—Britton v. L,ewls, 29 S.C,Eq. 
271. 

OB. Md.—Williams v. Marshall, 4 
Gill & J. 376. 

OB. N.C.—Tayloe v. Tayloe, 12 S.E. 

836, 108 N.C. 69. 

24 C.J. p 219 note 20. 

7a S.C.—Trimmier v. Trail, 18 S. 
C.L. 480. 

24 C.J. p 219 note 21. 

71. Ky.—Ely v. Commonwealth, 5 
Dana 398—Haddix v. Haddix, 5 
Litt. 201. 

24 C.J. p 219 note 22. 

78. La.—Llnman v. Riggins, 5 So. 

49, 40 La.Ann. 761, 8 Am.S.R. 649 
24 C.J. p 219 note 23. 

73. Mass.—Dudley v. Sanborn, 34 N. 

E. 181, 159 Mass. 185. 

24 C.J. p 219 note 24. 

74. Mo.—^Ambruster v. Ambruster, 
31 S.W.2d 28. 38, 326 Mo. 51, 77 
A.L.R. 782, citing Ctorpim ^usta. 

24 C.J. p 219 note 25. 

75b U.S.—Mills y. Mills, C.C.Or., 67 

F. 873, affirmed 63 F. 611. 

7a N.C.—Tate v. Dalton, 4l N.C. 
562. 

24 C.J. p 218 note 27. 
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77. Ky.—Young ▼. Wickllffe, 7 Dana 
447. 

24 C.J. p 219 note 30. 

7a Ala.—McDonald v. Jacobs, 4 So 
605. 85 Ala. 64. 

24 C.J. p 220 note 31. 

79. Ala.—Childress v. Childress, 3 
Ala. 752. 

S.C.—Berry v. Hart, 1 S.C. 125. 

34 C.J. p 220 note 32. 

80. Del.—In re Pennewell, 106 A. 
>377, 12 Del.Ch. 408. 

24 C.J. p 220 note 33. 

Corporate etook 

Executor selling stock owned by 
estate for twenty-Ave dollars and 
ultimately purchasing it himself 
should be surcharged with difference 
in book value of stock, which was 
forty dollars, and amount received 
on sale.—In re Williams' Estate, 232 
N.Y.S. 521, 133 Misc. 322. 

Purohaee by agent 
Executor was properly surcharged 
for the appraised valuation of good.s 
sold, where executor's agent il¬ 
legally became the purchaser.—In 
re Istocln's Estate, 190 A. 382, 126 
Pa.Super. 158. 

81. N.Y.—In re Boyle's Estate, 220 
N.Y.S. 393, 128 Misc. 689. 

24 C.J. p 220 note 84. 

aa N.Y.—Matter of Yetter, 61 N.Y. 
S. 175, 44 App.Dlv. 404, affirmed 57 
N.E. 1129, 163 N.Y. 615. 
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§ 315. Conveyance and Tranafer 

A tratitftr or eonvoyaneo must bo made by the rep- 
reaentative In hla repreaentative capacity. The Inatru- 
ment need not recite hla authority to convey except 
where a court order la required. 

A transfer or conveyance of the property of an 
estate by the legal representative of the estate must 
be made by him in his representative capacity,and 
a transfer made in his individual capacity is inef¬ 
fectual to pass title.S^ If a sale is made under a 
power given by the will, and is absolute, and pos¬ 
session is delivered by the executor, no bill of sale 
or other written evidence is necessary to transfer 
the title to the purchaser.*® The purchaser of cor¬ 
porate stock at an executor’s sale has the right to 
demand the identical shares purchased,*® but the ex¬ 
ecutor is entitled to a reasonable time after the sale 
in which to deliver the stock certificate.*'^ The as¬ 
signment of a bank deposit by delivery of a bank 
book can be cfTectcd only in accordance with the 
rules of the bank.** 

Recital of authority. It has been held that, where 
there is a written conveyance in which the executor 
neglects to recite his authority to convey, the con¬ 
veyance will nevertheless be referred to such au¬ 
thority.** However, it has been held that where 
the authority of the representative is dependent on 
a court order an assignment or conveyance is of no 
effect where it does not contain a recital that it was 
so authorized.** 

§ 316. Payment or Recovery of Price 

In oeneral, only the giving of money constitutes pay- 


§ 316 

mont. Fraudulent representations In the sale, failure of 
conalderatlon, and breach of contract have been held to 
be valid defenses to an action for the purchase money or 
a ground for action by the purchaser against the repre¬ 
sentative. 

In general, only the giving of money can consti¬ 
tute payment for property purchased at a sale by a 
representative.* 1 Thus the giving of a note is not 
a payment therefor ;*2 nor is an executor or admin¬ 
istrator authorized to receive other property in pay¬ 
ment for property sold by him.** The purchaser 
may by agreement with the representative discharge 
his note given for the purchase money by applying 
the amount to the payment of the creditors of the 
estate,*^ but he cannot set off a debt due him from 
decedent against the purchase money,*® at least 
where the assets are exhausted by claims having 
precedence in law.** Where an executor sold to¬ 
bacco, made on his testator’s estate, and collected a 
part only of the money, the residue belonged to the 
devisees who might pursue the debtors without re¬ 
course to the executor.*"^ It is presumed, after the 
lapse of a proper time for collecting the purchase 
money, that the representative has collected it.** 
Where the representative sells through an agent, 
partly for cash and partly on credit, and the pur¬ 
chasers make a cash payment to the agent, he re¬ 
ceives it to the use of the representative.** 

Grounds for nonpayment or recovery of price. 
Among the various matters which it has been held 
the purchaser may set up by way of defense to an 
action for the purchase money or by way of an ac¬ 
tion by the purchaser against the representative are 
fraudulent representations in the sale,i failure of 


83. N.Y.—-Vander Veer v. M. L. Im- , 
provement Corporation, 184 N.Y.S. 
528. 

OmlaslOB of word '^aa** 

Where patent aaslsrnment recited 
that patents' were owned and as¬ 
signed by assignor as executrix, as¬ 
signment was made by assignor In 
trust capacity, notwithstanding omis¬ 
sion of ‘"as" between assignor’s name 
and word “executrix” in signature. 
—Harris & Schafer v. Curtiss Aero- 
car Co., C.C.A.Fla., 69 P.2d 264. 

84. N.Y.—Vander Veer v. M. L. Im¬ 
provement Corporation, 184 N.Y.S. 
528. 

86. Tenn.—Woods v. Burrough, 2 
Head 202. 

80. Ky.—Ohio Valley Banking & 
Trust Co. V. Wathen, 179 S.W. 230, 
166 Ky. 274. 

87. Ky.—Ohio Valley Banking & 
Trust Co. V. Wathen, supra. 

24 C.J. p 221 note 47. 

88 . Ohio.—Hoyon v. Greensteln. 171 
N.B. 695, 122 Ohio St. 340. 

88 . S.C.—Legge v. Magwood, 16 S.> 


CL. 116—Holladay v. Holladay, 16 
S,C.Kq. 279. 

24 C.J. p 220 note 46. 

90. Ga.—Dowling v. Keen, 200 S.E 
789, 187 Ga. 394. 

91. III.—Dedman v. Williams, 2 111. 
154. 

Oonfadarata monay 

(1) A payment In Confederate 
money during the Civil War might 
be effective.—^Wright v. Scott, 46 Ala. 
200—24 C.J. p 221 note 64. 

(2) The representative has been 
held not chargeable with a loss re¬ 
sulting from his acceptance of such 
money in payment, where in so do¬ 
ing he acted in good faith and with¬ 
out negligence.—Moffatt v. Lough- 
ridge, 61 Miss. 211—24 C.J. p 221 
note 65. 

('3) Where a sale was made with 
reference to Confederate money, and 
after the close of the war the ex¬ 
ecutors settled with the purchaser at 
one tenth of the price bid, such set¬ 
tlement being made in good faith 
and the amount realised being more 
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than the value of the Confederate 
currency at the date of the purchase, 
the executors were accountable only 
for the amount actually received.— 
Smith V. Prothro, 2 S.C. 371. 

82. III.—Dedman v. Williams, 2 Ill. 
154. 

93. Miss.—Columbus Ins. & Banking 
Co. V. Humphries, 1 So. 232, 64 
Miss. 258. 

24 C.J. p 221 note 50. 

94. Miss.—Pittman v. Pittman, 59 
Miss. 203—Bales v. Hyman, 57 
Miss. 330. 

95. Pa.—Steel v. Steel. 12 Pa. 64. 

96. Ky.—Willis v. Loan, 2 T.B.Mon. 
141. 

Miss.—Bales v. Hyman, 57 Miss. 330. 

97. Va.—Cary v. Macon, 4 Call 605, 
8 Va. 605. 

98. Miss.—Cole v. Leake, 27 Miss. 
767—Gordon v. Gibbs, 11 Miss. 478. 

99« Va.—Heffernan v. Grymes, 2 
Leigh 512, 29 Va. 512. 

1. 111.—Ray v. Virgin, 12 Dl. 616. 

24 C.J. p 221 note 63. 
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consideration,2 and breach of contract.® The pur¬ 
chaser, on discovering any irregularity or defect 
which justifies him either in rescinding the sale or 
in claiming damages, should act promptly and so far 
as possible on his part seek to place the representa¬ 
tive and estate in statu quo;^ but,where the sale is 
void in its inception the representative cannot co¬ 
erce payment of the purchase money, and the pur¬ 
chaser may set up the invalidity of the contract with¬ 
out placing the representative in statu quo by a re¬ 
turn of the property.® 

On the other hand, various matters have been 
held not to relieve the purchaser from the payment 
of the purchase price.® 

Overpayment, Where one bought property from 
an administrator and, through mutual mistake, paid 
for more articles than he received, the administra¬ 
tor obtained no title to the overpayment, and could 
convey none to the heirs.*^ 

§ 317. Application of Proceeds 

The proceeds of e sale of property of the estate 
should be applied for the benefit of the estate; and a 
representative who misapplies the proceeds will be re¬ 
sponsible therefor, as will a purchaser with notice there¬ 
of. Assets recovered by creditors constitute a trust fund 
for payment of creditors and distribution. 

The price of property sold, whether it is in cash 
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or by the purchaser’s note, and all other consider¬ 
ation or security realized, should be applied by the 
executor or administrator for the benefit of the es¬ 
tate in due course of law, and he will be held ac¬ 
countable accordingly;® but the purchaser is not 
bound to see to the application of the proceeds nor 
is he responsible for any misapplication thereof,® 
unless he had at the time of payment reasonable 
ground for believing that the executor intended to 
misapply the money or was in the very transaction 
applying it to his own private use.^® 

Sale of property of third person. If an executor 
sells the property of another among the succession 
effects, the owner of such property is entitled to the 
proceeds of its sale, not by virtue of any privilege, 
but because of ownership thereof.^i 

Assets recovered by creditors. Assets recovered 
by creditors of the estate by action against the rep¬ 
resentative and others for unfair or invalid sales 
have been held to constitute a trust fund for the 
payment of the creditors, and, if there should be a 
residue, for distribution.^® 

§ 318. Validity and Effect of Sale 

In general a sale or transfer by a repreaentative la 
preaumed to be valid, particularly after a lapse of time; 
and the validity of particular sales has been adjudicated. 


a. mroperty takea fkom paroliMer 

In an action on a note the pur¬ 
chaser may show that the property 
for which the note was given was 
taken out of his possession and sold 
under Judgments against the estate, 
and that the consideration of the 
note thus failed. 

Ill.—Welch V. Hoyt, 24 Ill. 117. 
Miss.—Buckels v. Cunningham, 14 
Miss. 358. 

Tax sale 

One purchasing personal property 
of an administrator individually and 
permitting it to be sold without re¬ 
sistance for a tax due by the estate 
and repurchasing it is estopped to 
set up the eviction as a defense to 
the notes given to the administra¬ 
tor for the price.—Johnson v. Dun¬ 
bar, 26 La.Ann. 188. 

3. R.I.—Ferris v. Pett, 106 A. 869, 
42 R.I. 48. 

Breach of warranty as defense see 
infra S 320. 

Bgaaoh as to sal# of good will 
Where a physician and eye spe¬ 
cialist entered Into a contract with 
an oculist, who was administrator 
of the estate of a deceased physician, 
to purchase the business and good 
will, and the administrator, for him¬ 
self, subsequently solicited the phy¬ 
sician's as well as the oculist's busi¬ 
ness from deceased's former patients, 
there was a breach of the contract. 


precluding recovery of the portion of 
the price appertaining to the good 
will.—Perris v. Pett, supra. 

4. Miss.—Joslin v. Caughlin, '30 

Misa 502. 

5. Ala.—Fambro v. Gantt, 12 Ala. 

298. 

6L Tartner's vefhsal to aooept pur- 

ehaser 

The refusal of a surviving part¬ 
ner to accept as a partner and con¬ 
tinue the business with the purchas¬ 
er of the interest of the deceased 
partner in the firm does not defeat 
the sale by the administrator of such 
interest, since the purchaser thereof 
was charged with knowledge of the 
law. and must be content with the 
riifht he acquired to share in the 
distribution of the firm's assets.— 
Currie v. Landis, 202 P. 898, 65 Cal. 
App. 78. 

Aoooptaaco of not# of tliisd parson 

Where an administrator takes the 
note of a third person, indorsed by 
the purchaser at the sale, and also 
the bond of the purchaser, and agrees 
to collect the note and apply the pro¬ 
ceeds to the payment of the bond, 
the administrator's neglect in collect¬ 
ing the note, and a loss thereby, can¬ 
not relieve the purchaserr from the 
payment of his bond, or the property 
from the statutory mortgage thereon. 
—^Steger v. Bush, 8m. ft M. Ch., Miss., 
172. 


7. N.H.—Redington Hub Co. v. Put¬ 
nam, 82 A. 715, 7$ N.H. 336. 

8. Ind.—^Pence v. Makepeace, 75 Ind. 
480. 

24 C.J. p 222 note 68. 

Testamentary Instmotions 
Where the will provides how the 
proceeds of the sale of certain prop¬ 
erty are to be applied, the will Is 
controlling.—Shull v. Rigby, 144 S.E. 
372, 196 N.C. 4. 

Tnzohase of stock 
Where court ordered executrix to 
sell stock in building and loan asso¬ 
ciation to pay debts of estate, ex¬ 
ecutrix had no authority to use pro¬ 
ceeds of sale exceeding amount nec¬ 
essary to pay debts to purchase oth¬ 
er stock in association.—Donald v. 
Hattiesburg Building ft Loan Ass'n, 
158 So. 482, 171 Miss. 763. 

ft N.C.—Gray v. Armistead, 41 N. 
C. 74. 

24 C.J. p 222 note 69. 

1ft U.S.—Lowry v. Commercial ft 
Farmers' Bank. C.C.Md., 15 F.Cas. 
No. 8,581, Brunn.Col.Cas. 381, Ta¬ 
ney 810. 

24 C.J. p 222 note 70. 

11. La.—Cook's Succession, Mann. 

Unrep.CaB. 134. 

24 C.J. p 222 note 68 [b]. 

IS. Md. — ^Turk V. Grossman, 6 A.2d 
639, 176 Md. 644, 
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§ 320 


It h«e been held that talae which would norniMlIy be void 
may be allowed to atand where the beneficlarlea eon- 
aent to aueh aale. 

In the absence of any showing to the contrary 
it is presumed that an executor or administrator 
who has made a sale or transfer has exercised his 
power rightfully and lapse of time accompanied 
with proof of possession under the sale will raise 
a presumption in favor of the regularity of the pro- 
ceedings^^ and cure informalities,^® although it 
cannot cure a total want of authority.^® Where 
personalty not owned by decedent but found among 
his chattels at the time of his death is sold the sale 
will usually be upheld and the right of the true 
owner limited to a recovery of the proceeds of sale 
or at most of such damages as will indemnify him 
and the fact that personalty belonging to an estate 
is traded by the executor for real estate without au¬ 
thority does not prevent the purchaser from getting 
title to the personalty which is delivered to him.i® 
Where an administrator acquires possession of prop¬ 
erty previously disposed of by him at a private 
sale, conducted in his individual capacity, he may 
not set up as against his purchasers the invalidity 
of the sale made by himself.^® 

A sale of property by an agent appointed by a 
power of attorney made by an executor, but not au¬ 
thorized by will to be made, is illegal as against 
crcditors.2® A sale of the property by a person 
named as executor, but who did not qualify, is void 
as against an executor who did qualify but 
where, under the existing law, an administrator has 
power to sell personalty, a sale by him is valid, al¬ 
though his letters are subsequently revoked on the 
admission of a will to probate .22 

Consent of beneficiaries. While a sale of person¬ 
al property by an administrator without an order of 
court, w'hcre this is required, would be void as to 


distributees, if the distributees assent to it no one 
cati complain, except perhaps creditors whose debts 
are unpaid or an administrator de bonis non seeking 
the property as assets to pay debts. 23 So also, 
where heirs authorized and concurred in a sale of 
shares of stock made by the administrator, they will 
not be heard to say that the sale was not necessary.24 

Fraud, Where a sale or assignment was procured 
by the fraud of the purchaser the sale is invalid, and 
subsequent purchasers, other than bona fide pur¬ 
chasers, acquire no title.2® 

§ 319. Ratification of Sale; Laches 

An unauthorized aale may be ratified by the court or 
the beneficiaries, or the right to attack the sale may be 
lost by laches. 

An unauthorized sale of personalty may be rati¬ 
fied by sanction of, or confirmation by, the probate 
court,2® or through the acquiescence of the benefici- 
arics.27 Similarly the right to attack the sale may 
be lost through laches.23 However, the representa¬ 
tive cannot ratify a sale made by his own agent to 
the prejudice of creditors of the estate and others 
in interest.23 Where no order of the court was nec¬ 
essary to authorize an executor to sell part of cor¬ 
porate stock, the only asset of the estate, to raise 
money to save the balance of the stock from forfei¬ 
ture and to pay debts, the subsequent probate of the 
will in effect ratified the sale.®® 

§ 320. Title and Rights of Purchaser 

A purchaser from a repreaentative having power to 
•ell acquiree good title even though the tale was not 
warranted, or constituted waste, unless he had notice of 
the facts; but he acquires no title where the representa¬ 
tive lacked authority or the purchaser participated In 
fraud. The purchaser takes free of equities provided he 
was a bona fide purchaser for value. The rule of 
caveat emptor applies, and warranties will not be im¬ 
plied. 


13. Ohio.—Kause v. Oemin, App., 38 
N.£.2d 96. 

24 C.J. p 222 note 73. 

Effect of sale where representative 
is the purchaser see supra 9 '314. 

14i Ala.—^Wyatt v. Scott, 38 Ala. 
813. 

IS. Ala.—Wyatt v. Scott, supra. 

La.—Robert v. Brown, 14 La.Ann. 
597. 

16* Ala.—Wyatt v. Scott, 33 Ala. 
313. 

La —Robert v. Brown, 14 La.Ann. 
597. 

17. La.—^Waterhouse v. Bourke, 14 
La.Ann. 858. 

24 C.J. p 222 note 74. 

18. Neb.—Bdney v. Baum, 97 N.W. 
252, 70 Neb. 159. 

24 C.J. p 222 note 78. 


19. Ala.—Bragf? v. Massie, 38 Ala. 
89. 79 Am.D. 82. 

go. Ga.--Neal v. Patten, 47 Ga. 73. 
21. Va.—Monroe v. James, 4 Munf. 
194. 18 Va. 194. 

28. Md.—Phippard v. Forbes, 4 

Harr. & M. 481. 

S.C.—Benson v. Rice, 11 S.O.L. 577. 

83. Mo.—Boeger v. Langenberg, 42 
Mo.App. 7. 

Tenn.—Kelso v. Vance, 2 Bazt 834. 
24 C.J. p 222 note 79. 

24. Ky.—Beale v. Barnett, 64 S.W. 
8'38. 23 Ky.L. 1118. 

20b lIlsropzMiMiliiig llasaotal eoadl- 
tlon 

Where the assignee of a bond and 
mortgage misrepresented his finan¬ 
cial condition to the representative 
the assignment Is one procured by 
fraud, and a third person, to whom 
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the assignee assigned the property 
as collateral for a past-due debt, was 
put on inquiry as to the authority 
of the representative and the man¬ 
ner of procurement of the assign¬ 
ment, and acquired no title to the 
property.—McCall v. Madison, 125 S. 
E. 737, 130 S.C. 311. 

26. Neb.—Holt v. Rust-Owen Lum¬ 
ber Co., 96 N.W. 613, 2 Neb. (Un- 
off.) 170. 

24 C.J. p 223 note 85. 

27. Ky.—Beale v. Barnett, 64 S.W. 
838, 23 Ky.L. 1118. 

24 C.J. p 223 note 86. 

88. Neb.—Shelby v. Creighton, 91 
N.W. 369, 65 Neb. 485. 

24 C.J. p 223 note 87. 

89. Ga.—^Neal v. Patten, 47 Ga. 78. 
3a Wash.—In re Crlm, 154 P. 811, 

39 Wash. 395. 

24 C.J. p 228 note 89. 
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A purchaser at a sale by an executor or adminis¬ 
trator having* power to sell acquires a good title,® ^ 
even though the situation of the estate did not ne¬ 
cessitate or warrant the sale®® or the representative 
was committing a fraud or devastavit on the es^ 
tate,®® unless he knew of the facts®^ or is charge¬ 
able with constructive notice.®® Even the fact that 
the representative misapplies the proceeds does not 
prevent a purchaser for value and in good faith 
from acquiring a good title.®® 

The purchaser acquires no title, however, where 
the sale was made without authority or in an un¬ 
authorized manner,®’^ or where the sale is tainted 
with fraud by reason of collusion between himself 
and the representative;®® nor is even a purchaser 
for value protected where the conveyance by the 
representative was in payment of his private debt.®® 
In all such cases the distributees may recover the 
property,4® although the representative is estopped 
by his own act from recovering the property by an 
action at law in his own name.^i Even where the 
circumstances were such that the sale was voidable 
and could be set aside, the sale remains in effect and 
the purchaser retains title until the sale is set aside 
by a proceeding for that purpose to which the pur¬ 
chaser has been made a party. 

A bona fide purchaser for value of property sold 
by a representative takes the property discharged of 
all equities which attach on them,^® but an assignee 
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with notice takes subject to existing equities aud 
set-ofTs and equity will follow the property iiito 
the hands of one who is not a purchaser for val¬ 
ue,^® or who, although he paid a valuable consid¬ 
eration, has been guilty of fraud and collusion with 
the representative to the injury of the estate.^® 
The assignee of a cause of action already instituted 
by the administrator takes the cause of action sub¬ 
ject to whatever set-offs, counterclaims, or defens¬ 
es that would have been available against the orig¬ 
inal plaintiff.^^ A purchaser who accepts delivery 
or possession on condition that he shall acquire no 
title until payment of the price is estopped to re¬ 
pudiate such condition.^® 

A purchaser who has paid the purchase money, 
which has been applied to the payment of debts and 
to exonerate other property, cannot be compelled to 
surrender the property because of an irregularity in 
the appointment of the administrator without the 
purchase money being first refunded.^® 

Property not included in sale. The purchaser ac¬ 
quires only such property as the representative pur¬ 
ports to sell.®® Thus the purchaser of a chattel does 
not obtain title to money and other valuables which 
had been secreted therein by decedent and which 
none of the parties knew that it contained, but holds 
such money and valuables, on discovery thereof, as 
treasure trove for the personal representative of de¬ 
cedent.®^ 


31. K.C.—Felton v. Felton, 195 S.B. 

533, 213 N.C. 194. 

34 C.J. p 223 note 91. 

Claim of holm to value of gin 
owned by plaintitfa’ father and his 
brother, which was sold, one half 
in succession of father and the other 
half in succession of the brother, 
was held properly rejected.—Crouch 
V. Richardson, 104 So. 728, 158 La. 
822. 

32m Ind.—^Weyer v. Franklin Sec¬ 
ond Nat. Bank, 57 Ind. 198. 

24 C.J. p 223 note 92. 

33. Ala.—^Van Hoose v. Bush, 54 
Ala. 342. 

24 C.J. p 223 note 93. 

34. Pa.—Schell v. Depreven, 48 A. 
813, 198 Pa. 600, 82 Am.S.R. 820. 

24 C.J. p 223 note 94. 

35. N.J.—Ooodell v. Monroe, 100 A. 
288, 87 N.J.Eq. 328, reversing 97 A. 
152, 86 N.J.Eq. 18. 

24 C.J. p 223 note 85. 

30. Maejv.—Ashton v. Atlantic Bank. 

3 Allen 217. 

24 C.J. p 228 note 96. 

37. Oa,—^Priee v. Nehl, Inc., 174 S.E. 

722, 49 aa.App. 196. 

24 C.J*. p 224 note 97. 

However, where the representative 


sold property without obtaining the 
confirmation of the court required 
by statute, and then refused to car¬ 
ry out the contract, the purchaser 
may apply to the court to require 
that a return for confirmation be 
made.—Rlchmond-Chase Co. v. 
Schlessinger, 203 P. 418, 55 Cal.App. 
165. 

Bound to know aathorltjr 

A purchaser from a representative 
is put on notice that he is dealing 
with a person in a representative ca¬ 
pacity and is bound to know the ex¬ 
tent of his authority.—Sun Oil Co. v. 
Blevins, D.C.La., 28 F.Supp. 901, af¬ 
firmed, C.C.A., Blevins v. Sun OH Co., 
110 F.2d 566. 

Effect of failure to obtain court or¬ 
der for: 

Sale see supra S 305. 

Private sale see supra 6 310. 

38. Del.—‘Barwick y. White, 2 Del 
Ch. 384. 

24 C.J. p 224 note 98. 

38. N.T.—Clark v. Coe, 5 N.Y.g. 248. 
62 Hun 379. 

48. Tenn.—Herron v. Msu'shall, 6 
Humphr. 443, 42 Am.D. 444. 

41. Ala.—Fiamhro v. Qaatt, 12 Ala. 
283. 


Tenn.—Herron v. Marshall, 5 

Humphr. 443, 42 Am.D. 444. 

48. Mass.—Comstock v. Bowles. 8 
N.E.2d 817, 295 Mass. 250. 

43. S.C.—Rhame v. Lewis, 84 S.C. 
Eq. 269. 

44. Mo.—Boatmen’s Bank v. Van¬ 
diver, App., 281 S.W. 144. 

45. Pa.—Petrie v. Clark, 11 Serg. A 
R. 377, 14 Am.D. 636. 

4& N.C.—Bamawell v. Threadglll, 
40 N.C. 86. 

Pa.—Petrie v. Clark, 11 Serg. A R. 
377, 14 Am.D. 636. 

47. Ohio.—Kause v. Gemin, App., 83 
N.E.2d 96. 

48. Ark.—Pierce v. Whipple. 184 S. 
W. 837. 128 Ark. ]32. 

24 C.J. p 225 note 16. 

48. Miss.—Ragland v. Green. 22 
Miss. 194. 

80. La.—Succession of Bell v. Op¬ 
position of Ryland, App., 146 So. 
766. 

81. Pa—Hutmacher v. Harrlq, 88 
Pa 491, 80 Am.D. 502. 
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Wcarranties and npreseniations. The usual rule 
Of caveat emptor applies to a purchase of personalty 
from an executor or administrator ,^2 and the gener¬ 
al rule is that there is no implied warranty's ©f 
title,64 or soundness,66 or value,®6 although there is 
authority for the view that there is an implied war¬ 
ranty of soundness and title.67 The representative 
may, however, make a warranty and thus bind him¬ 
self personally,®® but he cannot bind the estate by 
a warranty,66 although it has been held that a breach 
of warranty is available as a defense in an action 
against the purchaser for the price.®® The estate is 
not liable to a purchaser on the ground that the ex¬ 
ecutor induced the purchase by false representa¬ 
tions.®^ 

Proof of purchase. Where deceased's widow as¬ 
serts that she purchased from the administrator the 
right to look to the principal debtor for reimburse¬ 
ment on account of the payment of an obligation of 
such debtor under a guaranty contract, the burden 
is on the widow to prove by a preponderance of the 
evidence that she did in fact purchase such right, 
and where she fails to sustain such burden she is 
bound to account to the estate for the amount re¬ 
ceived from the princii)al debtor.®^ 

§ 321. Setting Aside Sale 

QrouiKit for setting aside a sale Include Inadequacy 
of price where excessive or where coupled with other 
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auepicioua circumstances, although not otherwise, end 
fraud or collusion. 

Mere inadequacy of price does not invalidate a 
sale of personalty by an executor or administrator 
and is not in itself a sufficient ground for setting the 
sale aside,®® unless the inadequacy is so gross as to 
indicate mistake or unfairness in the sale, for which 
the purchaser is responsible, or misconduct or fraud 
on the part of the administrator ;®4 yet it may be 
considered in estimating the effect of any error, 
default, or dereliction on the part of the representa¬ 
tive in selling the property,®® and, where coupled 
with other suspicious circumstances or irregularities 
in the sale, may warrant setting the sale aside.®® 

Fraud or collusion between the purchaser and the 
representative making the sale is sufficient ground 
for setting the sale aside.®'^ Similarly the fact that 
the purchaser has chilled the bidding at a public 
sale may furnish ground for setting aside the sale ;6® 
and an unnecessary sale at which the representative 
becomes the purchaser may be set aside.®® A sale 
may be avoided where the purchaser knew or had 
good reason to suspect that the sale was made with 
a design to misapply the fiinds.^® 

It is not a ground for setting aside a conveyance 
that it was made to a creditor in payment of his 
debt, in the absence of a showing of unfairness or 
inadequacy of consideration.'^^ 


B2. U,S.—Merchants' Bank v. Peo¬ 
ple's Savings & T^oan Ass'n, O.C.A. 
Okl.. 70 P.2d 169, 93 A.L.R. 226. 
Wls.—Shupe V. Jenks; 218 N.W. >375, 
195 AVia. 334. 

24 C.J. p 224 note '6. 

B3. Wis.—Shupe v. Jenks, supra. 

24 C.J. p 224 note 6. 

54. Wi.s.—.Shupe v. Jenks, supra. 

24 C.J. p 224 note 7. 

58. Mias.—George v. Bean, 30 Mias. 
147. 

WIs.—Shupe V. Jenks. 218 N.W. 375, 
195 Wis. 334. 

50. Wis.—Shupe V. Jenks, supra. 

57. S.C.—O'Neall v. Abney, 18 S.C. 
L. 317—Kaatland v. Longshorn, 10 
S.C.Eq. 19 i. 

24 C.J. p 224 note 9. 

58. Ind.—Huffman v. Hendry, 36 N. 
E. 727, 0 Ind.App. 324, 53 Am.S.H. 
351. 

24 C.J. p 224 note 10. 

59. Ga.—^Worthy v. Johnson, 8 Ga. 
236, 52 Am.D. 399. 

24 C.J. p 224 note 11. 

00. Ala.—Craddock v. Stewart, 6 
Ala. 77—Peden t. Moore, 1 Stew. 
A P. 71, 21 Am.D. 649. 

61. Ind.—Huffman v. Hendry, 36 N. 
E. 727. 9 lnd.App. 324, 58 Am.S.R. 
861. 


02. Or,—Pry v. Br>'ant, 103 P.2d 760, 

165 Or. 61. 

03. Ill,—Kimball v. Lincoln, 99 Ill. 

578, affirming 7 Ill.App. 470. 

Md —Park & Tllford Import Corpo¬ 
ration V. Nash, 171 A. 339, 166 
Md. 373. 

Sabseqaeat higher WL 

Without ruling on the question 
whether the representative could .set 
aside a sale where a higher offer 
was subsequently received, it was 
held that where the higher offer was 
withdrawn before the representative 
was authorized to accept it the sale 
would not be set aside.—In re peters’ 
Estate, 39 J'a.Dist. A Co. 594. 

84. Md.—Park A Tllford Import 
Corporation v. Nash, 171 A. 339, 

166 Md. 373. 

Oonaldaratloa halA rMUKiaahla and 
fair 

Purchase for eight thousand flve 
hundred dollars of fourteen thou¬ 
sand dollar note, on which no inter¬ 
est had been paid for seventeen 
years, secured by assignment of re¬ 
mainderman’s interest in trust, from 
executors, who' had offered it for 
ten thousand dollars was held for 
reasonable and fair consideration.— 
Westchester Mortg. Oo. v. Grand 
Hapids A 1. R. Co., 213 N.Y.S. 593. 
126 Misc. 534, modified on. other 
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grounds 219 N.Y.S. 695. 219 App. 
Div. 733, modified on other grounds 
158 N.E. 79, 246 N.Y 194. rearguinent 
denied 159 N.E. 643, 246 NY. 540. 
85. Md.—Park & Tllford Import 
Corporation v. Nash, 171 A. 339. 
166 Md. 373. 

08. Ill.—Christy v. Christy. 80 N.E. 

242, 225 Ill. 547 
24 C.J, p 225 note 21. 

87. U.S.—Smith v. Ayer. Ill., 101 U. 

S. 320, 25 LEd 955. 

2 4 C.J. p 225 note 22. 

Bscluslve ground 

It has been laid down that a sale 
regularly made at a public auction 
as required by law can be avoided 
only for such fraud or collusion.— 
Weyer v. Franklin Second .\at. Bank, 
67 Ind. 198. 

68. Ind.—Anderson v. Pedigo, 26 N. 

E. 397, 126 Ind. 564. 

24 C.J. p 225 note 24. 

69. Va.—Rosserd v. Depriest, 6 
Gratt. 6, 46 Va. 6, 50 Am.D. 94— 
Anderson v. Fox, 2 Hen. A M. 245, 
12 Va. 245. 

70. . U.S.—Equitable Life Assur. Soc. 
of IT. S. v. Mailers, C.C.A.I11.. 10 i 

F. 3d '567. 

71. Ga.—Tinsley v. Maddox, 168 S. 
E. 297. 176 Ga. 471. 
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§ 321 

Proceedings. An action to avoid a sale by an ex¬ 
ecutor or administrator for his own debt may be 
brought by creditors, legatees, or distributees.^^ 
Unless there are exceptional circumstances,the 
personal representative cannot attack his own sale 
on the ground that it was made without authority.^^* 
An offer of indemnity is unnecessary where a bill 
in equity is filed to set aside a purchase by the rep¬ 
resentative at his own sale;^^ and in a case where 
certain corporate stock belonging to plaintiff had 
been fraudulently sold by an executor, and the pur¬ 
chaser had received from the corporation thereon 
more than the amount received by plaintiff as the 
proceeds of the sale, plaintiff was not required to 
surrender anything as a condition to receiving a re* 
turn of the stock.^® 

Rules governing similar questions in civil proceed¬ 
ings generally have been applied, in proceedings to 
set aside a sale by an executor or administrator, to 
questions relating to parties,^^ pleading,^® evi¬ 
dence,*^® and judgments, decrees, and orders,*® 

§ 322. Liability of Representative 

The liability of a repraaentativo In eonnaetlon with 


tha aalling of proparty la dapandant on whathar ha haa 
aetad with good faith, dua dlllganea, and aound Judgmant. 
Ha la ohargaabla with tha priea raallzad; and will ba 
ehargad with tha actual or appraiaad value whara ha 
aalla Improperly for laaa than auch value. 

The usual rule requiring a representative to ex¬ 
ercise good faith, due diligence, and sound judg¬ 
ment in the performance of his duties, see § 184 
supra, applies in cases of sales by a personal repre¬ 
sentative ;*i but where an administrator has used 
such a degree of intelligence as a man of ordinary 
prudence would have exercised he is not personally 
liable for selling personal property without the au¬ 
thorization of an order of court.*® 

Where the representative sells property of the 
estate, he is chargeable with the price realized,** 
especially if the sale was made without authority.*® 
Even though personal property may have been sold 
by the representative for less than its full value, he 
is not chargeable with more than the price actually 
realized where he has been guilty of no bad faith 
or negligence in the transaction ;** but he is charge¬ 
able with the actual or appraised value where he 
sells for less without authority** or in an unauthor- 


78- Wis.—Stronach v. Stronach, 20 
Wis. 129. 

24 C.J. p 226 note 26. 

73. Bopmsoatatlvo'g motion tM 
wamatod 

Where an admlniatratrix having 
made an Invalid assignment of a 
life policy belonging to the estate 
placed the policy In the hands of an 
attoi*ney who stated he did not see 
how to prevent payments by the 
company to the assignee, and later 
retired without having brought suit, 
whereupon the administratrix em¬ 
ployed other counsel, her former at¬ 
torney's declaration did not estop 
her to set aside the transfer for 
fraud.—Empire Life Ins. Co. v. Ma¬ 
son. 78 S.E. 935, 140 Ga. 141. 

74. Ala.—Bragg v. Massie, 8'f Ala. 
89, 79 Am.D. 82. 

24 C.J. p 225 note 27. 

75. Ala.—Rayne v. Turner, 36 Ala. 
62*3. 

76L U.S.—Smith v. Moore, Mont, 
199 P. 689. 118 C.C.A. 127. 

77. Widow 

If the widow of an intestate is 
surviving she. as well aa the heirs, 
should be made a party to an action 
to avoid a sale.—Stronach v. Stro¬ 
nach, 20 Wis. 129. 

78. Alleging tend 

In a proceeding to set aside an 
administrator’s sale of certain stock 
belonging to his intestate for fraud 
the petition must allege the facts 
constituting the fraud.—Ohappell v. 


Chappell, 99 S.W. 959, 124 Ky. 691, 
30 Ky.L. 935. 

78. Snlfteieaey 

(1) Evidence held to support find¬ 
ing that executor's sale of testator’s 
stock was made in good faith, with¬ 
out agreement permitting executor's 
participation therein.—Davis v. 
Smith, 239 N.W. 150, 184 Minn. 422. 

(2) Evidence established that ad¬ 
ministrator sold trade-mark and 
good will connected therewith for 
Inadequate price and without proper 
effort to ascertain value thereof; 
hence exceptions to sale were prop¬ 
erly sustained.—^Park & Tilford Im¬ 
port Corporation v. Nash. 171 A. 339. 
166 Md. 373. 

80. Bes judioata 

An order of surrogate's court 
which was not final but left al¬ 
leged fraudulent sale of stock by 
executrix open to attack on account¬ 
ing wherein creditors of estate 
could show any facts tending to 
establish that sale was made in 
fraud of creditors, was not res Ju¬ 
dicata in subsequent action in equi¬ 
ty which was first proceeding insti¬ 
tuted by creditor in which complete 
relief could be obtained by it.—Amer¬ 
ican Equitable Corporation v. Park- 
hill. 299 N.T.S. 284, 252 App.Div. 260. 
Bsorss held snoasous 

Where a creditor of an intestate’s 
estate sought to set aside a sale and 
conveyance made by the administra¬ 
tor for the payment of debts on the 
ground of fraud, the administrator 
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not being a party to the suit, but It 
did not appear that the suing cred¬ 
itor was the only creditor of the es¬ 
tate. a decree directing the payment 
to such creditor out of the proceeds 
of the sale was erroneous, but the 
proceeds should have been put in 
the hands of the administrator to 
be applied according to law under 
the supervision of the probate court. 
—State Bank v. White, 23 Mo. 842, 
66 Am.D. 671. 

81. Md.—Park & Tilford Import 
Corporation v. Nash, 171 A. 339, 
166 Md. 373. 

24 C.J. p 226 note 36. 

88. Ill.—Christy v. Christy, 125 Ill. 
App. 442, affirmed 80 N.E. 242, 225 
Ill. 547. 

83. Ala.—Irby v. Kitohell, 42 Ala. 
438. 

24 O.J. p 226 note 38. 

84. Ky.—Henning v. Conner. 2 Bibb 
188. 

S.C.—Smith V. Smith, 1 S.C.Eq. 804. 
Tenn.—Little v. Cook, 10 Lea 715. 
Vannrs of ssenrlty for salo 
If security taken for sale without 
authority should prove defective the 
executor will be liable therefor.— 
Smith v. Smith, 1 S.C.Eq. 304. 

86. Pa.—In re Wellner’s Estate, 6 
Pa.Dlst. & Co. 457. 

24 C.J. p 226 note 41. 

88. Pa.—In re Tyson's Estate, 80 
Pa.Super. 29. 

Tex.—Cartledge v. BiHalba, Civ. App., 
164 S.W.2d 219. error refused. 

24 C.J. p 226 note 42. 
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izcd manner,*'^ where he is guilty of improperly 
making or conducting a sale at which less than the 
true or appraised value is realized,or where he 
has failed to keep an account of the amount actually 
realized.®^ 

Distributees, who direct an administrator to sell 
personal assets of the estate at a private sale with¬ 
out order of the probate court, are bound by his ac¬ 
tion, where he acts in good faith, and cannot hold 
him liable for a greater sum than he obtained on 
the sale;®® nor can distributees complain of an ad¬ 
ministrator's action in selling personal assets at pri¬ 
vate sale without order of court if they suffer no 
damage thereby.®^ Where a representative acting 
in good faith has sold at what is apparently a fair 
price, he is not chargeable with profits made by the 
purchaser on a new sale shortly afterward.®® 
Where an executor sells property of the estate, to¬ 
gether with property of his own, for a gross sum, a 


§ 322 

portion of which he receives, the amount received 
will be presumed to be on account of the property 
belonging to the estate.®® 

' An administrator cannot avoid liability for the 
sale price of property by pleading his failure to ob¬ 
tain a court order or to collect purchase price on 
the ground that the sale could therefore be avoided 
and the property recovered.®^ 

The liability of a representative for violations of 
particular duties relating to sales is also considered 
supra in §§ 305-317 in connection with the treat¬ 
ment of the particular duty involved; for example, 
the liability of a representative in connection with 
the taking of security for payment is considered su¬ 
pra § 312. The liability of a representative for loss 
resulting from the failure to sell, or delay in selling, 
the property of the estate where a sale is necessary 
to avoid depreciation is considered supra § 248. 


▼aln« at tlm« of lalo 

Ga.—Dorsett v. Frith. 25 Ga. 537. 
07. Mo.—State v. Dickson, 111 S.W. 

817, 213 Mo. 66. 

24 C.J. p 226 note 43. 

Sa. X.H.—Brackett v. TUlotson, 4 
N.H. 208. 

24 G.J. p 226 note 44. 


09. N.J—Hunt V. Smith, 43 A. 428. 
58 N.J.Eq. 25. 

9a Mo.—State v. Dickson, 111 S.W. 

817. 213 Mo. 66. 

24 C.J. p 226 note 46. 

91. Mo.—State v, Dickson, 111 S.W. 
817, 213 Mo. 66. 


8Sb Pa.—In re Seidman, 104 A. 799, 
261 Pa. 540. 

24 C.J. p 227 note 51. 

93. S.C.—Rolain v. Darby, 6 S.C.Eq. 
472. 

94. Ariz.—U. S. Fidelity & Guaranty 
Co. V. Greer, 240 P. 343, 29 Ariz. 
203. 


See Vol. 34 for §§ 323 to End 
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INDEX TO 

EXCHANGE OF PROPERTY 


Abandonment, Jury questions as to, 114, p. 68 
Abandonment of contract, f 9 
Abstracts of title. 

Performance, furnishing as condition to complete 
performance, i 12, p. 59 

Waiver, objections to title by retention of, 112, p. 
61 

Absurdity, construction leading to, avoidance of, § 6, 

p. 28 

Acceptance. Offer and acceptance, post 
Accident, performance, inability to perform because 
of, § 11. p. 64 

Acknowledgment, contract for exchange, rules gov¬ 
erning, § 3, p. 12 
Actions, 

Breach of contract, right of, I 14, p. 62 
Breach of warranty, personal property, f 15 
Fraud, election of remedies, 116, pp. 74-^ 
Adequacy of consideration, validity as affected by, | 
3, p. 10 

Adverse possession, title based on. sufficiency of, 
8 12, p. 57 

Agreed price, necessary element of sale as opposed to 
exchange, 8 1» P* 6 
Agreement, 

Parties to transaction by, 8 8f P* T 
Validity of contract as dependent on, 8 3, p. 8 
Alteration of terms, power in respect of, 8 3, p. 8 
Ambiguity, construction of contract in case of, ( 6, p. 
28 

Antagonistic writings, construction in connection with 
contract, 8 6, p. 28 

Appraisal, value, provisions for in determining, § 6, p. 
31 

Arbitration and award, appraisement, provision in 
contract for as requiring, 8 6, p. ^ 

Area, misrepresentation as to as fraud warranting 
rescission, 8 4, p. 20 

Asking price, statement as to as fraud warranting 
rescission, 8 4, p. 23 

Assent of parties, necessity of, I p. 8 
Assessments, rights and liabilities concerning, | 6^ p. 
30 

Assumpsit, 

Fraud, action in, | 16, p. 75, n. 8 
Rescission of contract and recovery of actual 
value of property delivered in, | 14, p. 64 
Assumption of indebtedness, 

Consideration resulting, 8 8, p. 9 
Provision in contract for, 8 6^ p. 80 
Attorney, title, approval of, 8 12, p. 57 
Attorney fees, breach of contract recovery of, 114, p. 
71 

Badge of fraud, gross inadequacy of consideration a8» 
8 4, p. 23 
Bailment, 

Distinguished, 8 P- 8 

Rescission, return of property as to which trans¬ 
feror was mere bailee, 8 10, p. 47 

83CJ.S. 


Bargain and sale, substitution of deeds of for techni¬ 
cal exchanges of land, 8 3, p. 13 
Barter, exchange as synonymous with, 8 If P* ^ 
Benefits, estoppel to assert defense of fraud by ac¬ 
ceptance of, 8 8 

Bill of sale, delivery, title vesting as result of, 8 6, p. 
35 

Bona fide purchasers, third persons occupying status 
of, rights and liabilities, 8 6, p. 37 
Bond to perfect title, acceptance of, 8 12, p. 50 
Boot money, 

Amount fixed in contract, controlling effect of, 8 
6, p. 31 

Pleading, action for, 8 14, p. 66 
Remedies, recovery of, 8 14i p. 63 
Restoration of on rescission. 8 10, p. 47 
Tender back of, condition precedent to action to 
return property, 8 6, p. 33 
Boundaries, 

Misrepresentations as to as fraud warranting 
rescission, 8 4, p. 20 

Mistake as to, binding force of agreement as af¬ 
fected, 8 4, p. 25 
Breach of contract, 

See, also. Nonperformance, post 
Admissibility of evidence, actions for, 8 14, p. 67 
Burden of proof in action for, 8 14, p. 67 
Ck>unsel fees, recovery of, 8 14, p. 71 
Damages recoverable, 8 14, p. 69 
Evidence, actions for, 8 14, p. 67 
Expenses incurred, recovery of, 8 14, P. 71 
Findings, actions based on, 8 14, p. 69 
Form of action for, 814, p. 63 
Invalid contract, rights or liabilities based on, 8 

6, p. 28 

Judgment, actions based on. 8 14, p. 69 
Jury questions, actions for, 8 14, p. 68 
Nominal damages, 8 14, p. 71, n. 50 
Pleading, action for, 8 14, p. 66 
Presumptions, action for, 8 14, p. 67 
Remedies. 8 14, pp. 62-72 
Trial, action for, 8 14, p. 68 
Verdict, actions based on, 8 14, p. 69 
Weight and sufficiency of evidence, action for, 8 
14, p. 67 

Breach of warranty. 

Burden of proof, actions based on, 8 16 
Damages, measure of, 8 16 
Defenses, action based on. 8 16 
Election of remedies, 8 16 
Evidence, actions based on, 8 16 
Issues, action based on, 8 16 
Jury question in actions based on, 8 16 
Personal property, remedy, 8 15 
Pleading, actions based on, 8 16 
Rescission for, 8 16, p. 44 
Rescission on ground of, restoration of status 
quo, 8 10, p. 46 
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Breach of warranty—Oontinued, 

Third person claiming property, remedies avAll- 
able, i 15 

Trial of actions based on, § 15 
Broker as party to contract, § 3, p. 8 
Burden of proof, 

Breach of contract, action for, § 14, p. 67 
Breach of warranty, actions based on, ( 15 
Consideration, failure of, S 3, p. 10 
Fraud, actions based on, { 16, p. 77 
Cancellation of deed, failure to perform contract for 
re-exchange as authorizing suit for, § 6, p. 33 
Capacity to contract, validity of contract as affected, 
5 3, p. 8 

Carelessness, avoidance of liability for false state¬ 
ments on ground of, § 4, p. 17 
Caveat emptor, rules as applicable, i 4, p. 17 
Certainty, contracts of exchange, | 3, p. 11 
Character of property. 

Misrepresentations as to as ground for rescission, 
§ 4, p. 21 

Mistake as to, binding force of agreement as af¬ 
fected, § 4, p. 25 

Chose in action, land conveyed in consideration of, § 
1, P. 7 

Clear title, meaning of, § 12, p. 57 
Clerical errors, construction of contract containing, 
§ 6, p. 28 

Common law, exchange of land at, § 1, p. 4 
Commutation of goods for goods, § 1, p. 4 
Compromise, distinguished, § 1, p. 4 
Concealment of facts, validity of contract as affected, 
§ 4, p. 14 

Condition of property, 

Misrepresentations as to as fraud warranting 
rescission, § 4, p. 21 

Mistake as to, binding force of agreement as af¬ 
fected, § 4, p. 25 

Warranty as to, rescission for breach of, | 10, p. 
44. 

Conditional acceptance, offer to exchange, § 3, p. 9 
Conditional exchange, principles applicable to, § 13 
Conditional sales, interest under contract of as sub¬ 
ject to exchange, | 3, p. 11 
Conditions precedent. 

Compliance with as essential to reliance on de¬ 
fault of other party, § 11, p. 51 
Contract subject to, ( 6, p. 29 
Delivery of possession as condition precedent to 
passing of title, i 0^ p. 34 

Confidential relationship, duty of disclosing all ma¬ 
terial facts affecting property, f 4, p. 25 
Conflict of laws, § 2 
Consent, 

Abandonment or rescission as requiring, f 9 
Modification of contract, | 8 
Consideration, 

Bona fide purchasers, sufficiency of, | 6, p. 38 
Inadequacy of as showing fraud warranting re¬ 
scission, I 4, p. 23 
Modification of contract, | 8 
Nature of as determining character of transac¬ 
tion, § 1, p. 7 

Partial failure of as ground for rescission, | 10, 
P. 43 

Promise to exchange as, i 3, p. 9 
Rescission for failure of, § 10, p. 42 


» Consideration—Continued, 

. , Revocation of offer in absence of, | 3, p. 9 
* ^ 8et-off of note constituting part of for deficiency 
in land conveyed, § 14, p. 65 
^rminAtion of contract by consent, return of, 8 9 
Construction, |8 6, 7, pp. 27-39 
Warranties, 8 7 

Contingent contract, compliance with conditions as 
essential to validity, 8 H, P< 52 
Continuing fraud, delay caused by as preventing 
rescission, 8 10, p. 45 

Contract, rights and liabilities of parties determined 
from, 8 6, p. 28 

Co-ownership, misrepresentations of co-owner, respon¬ 
sibility for, 8 4, p. 18 
Corporate stock, 

Value, 

Construction of contract in regard to, 8 6, p. 
31 

Misrepresentations as to as fraud warranting 
rescission, 8 4, p. 23 
Warranty on exchange of, 8 7 
Costs, misstatement as to as fraud warranting relief, 
8 4, p. 23 

Counter offer, attempted acceptance of original 
offer after, 8 3, p. 9 

Courts, construction of contract, duty in respect of, 8 

6, p. 28 
Covenants, 

Consideration, covenants accompanying exchange 
as, § 3, p. 9 

Deeds with, contract provision for, § 12, p, 60 
Performance of Independent covenants, 8 P- 
52 

Creditors, delivery as essential to pass title as against, 
8 C, p. 35 

Croi)8, misrepresentations respecting as fraud war¬ 
ranting rescission, 8 4, p. 21 
Damages, 

Breach of contract, 8 14, p. 69 
Waiver of, 8 14, p. 63 
Breach of warranty. 

Measure of, 8 15 
Right of action for, 8 15 
Fraud, 

Justifying relief as re<|uiring, 8 4, p. 19 
Measure of, 8 16» P< 30 
Recovery of, 8 16» P- 75 
Nonperformance, 8 14, p. 70 
Pleading, actions based on nonperformance, 8 14, 
p. 66 

Strict performance as essential in action for, 8 12, 
p. 56 

Dealer’s talk, fraud, proof of as sufficient to sustain 
charge, 8 4, p. 14 

Death, lapse of offer by death of offeror, 8 3, p, 9 
Death of party. 

Discharge of executory contract by, 8 9 
Tender of performance as necessary in case of, 8 
11, p. 54 

Deeds, contract provision for, requirements as to, 8 

12, p. 60 
Default, 

Demand for performance as essential, 8 H, P* 53 
Laches of other party causipg, effect of, 8 lli P* 
55 
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Default—Continued, 

Performance as essential to taking advantage of 
nonperformance by other party, § 11, p. 51 

Defenses, 

Action on contract, 8 14, p. 63 
Breach of warranty, action based on, § 15 
Deficiency, amount of property Involved, materiality, 
8 6, p. 31 

Deficiency in quantity, damages recoverable, 8 14, p. 
72 

Definiteness, contracts of exchange, 8 3, p. 11 

Definitions, 8 PP« 4-7 

Delivery, 

Acceptance of offer subject to ability to deliver 
title, 8 3, p. 0 

Performance, necessity of, 8 12, p. 01 
Possession as dependent on, 8 6, p. 36 
Rules governing, § 3, p. 12 
Title as acquired by, § 0, p. 34 
Demand, 

Performance, necessity, 8 11, P. 53 
Rescission, 8 10, p. 45 

Dependency, covenants, presumptions as to, 8 6, p. 2i) 
Description of property, contract, 8 3, p. 11 
Destruction of property, liability for loss, § 6, p. 37 
Diligenc^e, fraud, assertion of remedial right, 8 10, p. 
70 

Discharge of contract, provision for, right of parties 
to make, 8 0, p. 20 
Distinctions, 8 1, PP. 4-7 

Double sale, exchange recognized as in law, f 1, p. 5 
Doubtful title, acc<'ptance of as essential, 8 ^2, p. 50 
Drainage, misrepresentations as to as fraud warrant¬ 
ing rescission, 8 4, p. 21 

Drainage ditches, establishment of as breach of con¬ 
tract for conveyance with covenants of warranty, 
§ 12, p. 58 

Duress, rescission on ground of, restoration of status 
quo, 8 10, p. 46 
Election of remedies, 

Failure of title to real property, 8 14, p. 64 
Fraud, § 10, p. 75 
Fraud in transaction, 8 4, p. 25 
Rescission, 8 10, p. 45 
Encumbrances, 

Concealment of, 

Rescission for breach, 8 10, p, 44 
Rescission on account of, 8 10, p. 44 
Concealment or false representation with respect 
to as fraud warranting rescission, § 4, p. 20 
Rescission on ground of, foreclosure or placing 
additional encumbrance as precluding, 8 10, 
p. 47 

Rights and liabilities concerning, 8 6, p. 30 
Title subject to, acceptance of as required, 8 12, 
p. 58 

Warranty as to, personal property, 8 7 
Warranty in respect of, 8 7 
Enforcement of agreement, 8 6, p. 28 
Entire agreement, construction of contract as contain¬ 
ing, 8 0, p. 28 

Equitable title, passing of, 8 6, p. 30 
Escrow deeds, estoppel to avoid, 8 0, p. 36 
Escrows, premature delivery by escrow agent, ef¬ 
fect of, 8 0 

Essence of contract, time as, 8 6, p. 32 
33 C.J.S.-87 


Estoppel, 

Fraud, assertion of, 8 6 
Title, 

Defects in, 8 12, p. 61 
Denial of, 8 0, p. 36 
Title i)ased on, sufficiency of, 8 12, p. 57 
Eviction, re-entry, provision for in case of as essen¬ 
tial to validity of contract, 8 3, p. 13 
Evidence, 

Broach of contract, action for, 8 14, p. 67 
Breach of warranty, actions based on, 8 15 
Fraud, actions based on, 8 16, p. 77 
Mutuality, presumptions as to, 8 6, p. 29 
Excess quantity, damages recoverable, 8 14, p. 72 
Execution of contract, rules governing, 8 3, p. 12 
Executory contract. 

Consideration for agreement, 8 3, p. 9 
Exchange of land, 8 6, p. 35 
Nonperformance, damages recoverable, 8 14, p. 71 
Expenses, breach of (*ontract, recovery of, 8 14, p. 71 
Failure of consideration. 

Effect of, 8 3, p. 10 
Rescission on ground of, 8 10, p. 42 
False representations, validity of contract as affected, 
8 4. p. 13 

Fertility, misrepresentations as to as fraud warrant¬ 
ing rescission, 8 4, p. 21 
Findings, 

Breach of contract, actions based on, 8 14, p. 69 
Fraud, actions based on, 8 16, p. 79 
Fixed price, sale or exchange as determined by fact 
of, § 1, p. 6 
Forfeitures, 

Action to enforce, 8 14, p. 04 
Option of, 8 9 

Form of action, breach of contract, 8 14, p. 03 
Formal requisites, contract or conveyance, 8 3, p. 11 
Fraud, 8 4, pp. 13-25 

Actions based on, 8 16, PP. 74-80 
Burden of proof, actions based on, 8 16, p. 77 
Oounterclaini, actions to rescind for, 8 16, p. 70 
Damages, 

Actions for, 8 16, p. 75 
Measure of in action based on, 8 16, p. 80 
Defense of, action on contract, 8 14, p. 03 
Diligence in asserting rights, 8 16, p. 70 
Election of remedies, 8 16, p. 75 
Estoppei to assert, 8 5 
Evidence, actions based on. 8 16, p. 77 
Findings, actions based on, 8 16. p. 79 
Issues, actions based on, 8 16, p. 77 
Judgment, actions based on, 8 16, p. 79 
Jury questions, actions based on, 8 17, p. 79 
Jury questions as to, actions for breach of con¬ 
tract, 8 14, p. 68 

Laches, assertion of right, 8 10, p. 76 
Pleading, actions based on, 8 16, p. 70 
Presumptions, actions based on, 8 10, p. 79 
Proof, actions based on, 8 10, p. 77 
Ratifleation of contract obtained by, 8 5 
Rescission on ground of, 8 10, p. 42 
Election of remedies, 8 10, p. 75 
Restoration of status quo, 8 10, p. 46 
Title, time at which title passes in case of, 8 6, 
p. 34 

Trial, actions based on, 8 16, p. 79 
Variance, actions based on, 8 16, p. 77 
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Fraud—Ck)ntinued, 

Waiver of right to resciesion on ground of, § 5 
Fraudulent concealment, relief to party deceived, | 4, 
p. 14 

Game, misrepresentations respecting presence of as 
fraud warranting rescission, | 4, p. 21 
Good cause, rescission by either party for, § 10, p. 41 
Good faith. 

Performance, tender of, 8 Hi P* 0*^ 

Performance of contract, time of, 8 Hi P* ^ 

Good title, elements of, 8 12> p. 57 
Governing law, 8 2 

Gross, transactions deemed exchange in, 8 6, p. 31 
Health of animals, warranty, of, 8 7, n. 08 
Husband and wife, personal liability of wife signing 
contract, 8 3, p. 8 

Identification of property, necessity of, 8 3, p. 12 
Identity, 

Construction of contract in regard to, 8 3, p. 31 
Misrepresentations as to as fraud warranting 
rescission, 8 4, p. 20 
Improvements, 

Reimbursement for, 8 6, p. 37 
Rescission, allowance for, 8 10, p. 49, n. 10 
Inadequacy of consideration, fraud warranting re¬ 
scission as established by, 8 4, p. 23 
Income, 

Misrepresentations as to as fraud warranting 
rescission, 8 4, p. 24 
Warranty in respect of, 8 7 
Indemnification, provisions for, 8 Hi P- 51 
Independent covenants, 

Contract containing, 8 Of P- 29 
Performance of, 8 Hi P. 52 

Inflated values, statements in accordance with as 
fraudulent as respects right to rescission, 8 4, p. 
23 

Information, false representations consisting of state¬ 
ments on as fraud, 8 4, p. 15 
Innocent purchasers, third persons occupying sta¬ 
tus of, rights and liabilities, 8 0, p. 37 
Insolvency, nonperformance as excused by, 8 Hi P- 
54 

Inspection, opportunity for as essential, 8 12, p. G1 
Instructions, nonperformance, actions based on, 8 14, 
p. 69 
Intention, 

Consideration of, 8 3, p. 7 

Construction of contract in accordance with, 8 

6 , p. 28 

False representations, fraud invalidating con¬ 
tract as dependent on, 8 4, p. 14 
Time at which title passes as dependent on, 8 6, 
p. 34 

Intoxication, validity of contract entered into where 
one party knows other is intoxicated, 8 3, p. 8 
Investigation, avoidance of contract on ground of 
false representations in case of, 8 4, p. 16 
Issues, 

Breach of warranty, actions based on, 8 15 
Fraud, actions based on, 8 10, p. 77 
Nonperformance, action based on, 8 14, p. 65 
Joint ownership, signature of joint owners as es¬ 
sential, 8 3, p. 8 
Judgment or decree. 

Breach of contract, actions based on, 8 14, p. 60 
Fraud, actions based on, 8 16, p. 79 


Judgment or decree—Continued, 

Rescission, 8 10, p. 49 
Jury questions. 

Breach of contract, actions for, 8 14, p. 68 
Breach of warranty, actions based on, 8 15 
Fraud, actions based on, 8 10, p. 79 
Knowledge, 

Falsity of representations, necessity to constitute 
fraud, 8 4, p. 14 

Ratification of contract obtained by fraud, 8 5 
Laches, 

Default of other party occasioned by, effect of, 8 
11, p. 55 

Fraud, assertion of right, 8 10, p. 76 
Rescission, effect of, 8 10, p. 45 
Lake frontage, misrepresentation as to as fraud war¬ 
ranting rescission, 8 4, p. 20, n. 60 
Lease, distinguished, 8 1, P* 4 
Legality, 

Construction of contract to render lawful, 8 0, 
p. 28 

Contracts, rules governing, 8 3, p. 11 
Levees, establishment of as breach of contract pro¬ 
viding for conveyance with covenants of warran¬ 
ty, 8 12. p. 68 

Liabilities of parties, 8§ 0, 7, pp. 27-39 
Liens, 8 17 

Limitation of actions, breach of contract, 8 14, p. 63 
Loan, distinguished, 8 li P- 5 

Location, fraud consisting of misrepresentations as 
to, 8 4, p. 20 

Mail, acceptance of offer sent by, 8 3, p. 9 
Marketable title. 

Implied warranty of, 8 12, p. 56 
Requirements as to, 8 12, p. 57 
Materiality, false representations, necessity of to war¬ 
rant relief, 8 4, p. 15 

Mental capacity, validity as affected by lack of, 8 3, 
p. 8 

Merchantable title, requirements of, 8 12, p. 57 
Merger, prior conversations and agreements, pre¬ 
sumption as to, 8 0, p. 28 

Minnows, misrepresentations as to presence of ns 
fraud warranting rescission, 8 4, p. 21 
Misrepresentations, 

Consummation of contract after discovery of, 
waiver of right to rescind, 8 5 
Relief as to party deceived, 8 4, p. 13 
Mistake, 

Binding force of agreement as affected by, 8 4, 
p. 25 

Remedies available in case of, 8 14, p. 65 
Rescission on ground of, 8 10, p. 42 

Restoration of status quo, 8 10, p. 46 
Modification of contract, 8 3 

Money, payment in something other than as deter¬ 
mining nature of transaction, 8 L P* 0 
Money had and received, rentals after exchange, ac¬ 
tion for, 8 14, p. 64 

More or less, construction of phrase designating quan¬ 
tity, 8 0, p. 31 

Mortgagee, liability on contract when not party there¬ 
to, 8 3, p. 7 
Mortgages, 

Discharge of, failure to discharge as failure of 
consideration, 8 3, p. 10 
Rights and liabilities concerning, 8 0, p. 30 
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Mutual assent, necessity of, § 3, p. 8 

Mutual consent, abandonment or rescission by, t 9 

Mutual mistake. 

Binding force of contract as affected, ( 4, p. 25 
Rescission on ground of, S 10, p. 42 

Restoration of status quo, § 10, p. 46 
Mutual transfer, nature of, § 1, p. 4 
Mutuality, 

Covenants, etc., presumptions as to, | 6, p. 29 
Executory contract for exchange, essential ele¬ 
ment of, S 3, p. 10 

Name, contract for exchange of real property in 
name of another, 8 3, p. 7 
Nature, § 1, pp. 4-7 

Nominal damages, breach of contract, § 14, p. 71, n. 
50 

Nonperformance, 

See, also. Breach of contract, ante 
Damages recoverable, § 14, p. 70 
Excuses for, § 11, p. 54 

Executory contracts, damages recoverable, § 14, 
p. 71 

Insolvency as excuse for, § 11, p. 54 
Instructions, actions based on, § 14, p. 60 
Issues, proof and variance, action based on, § 
14, p. 65 

Pleading, actions based on, { 14, p. 65 
Remedies, § 14, pp. 02-72 
Notice, 

Acceptance of offer, necessity of, S 3, p. 8 
Rescission, § 10, p. 45 

Tennination of contract, option to terminate, | 
9 

Objections, title, S 12, p. 60 

Obvious defects, personal proix*rty, warranty against, 
§ 7 

Offer and acceptance. 

Binding contract as created by, S 3, p. 8 
Property, performance as requiring, § 12, p. 61 
Title offered, requirements as to, § 12, p. 56 
Oil and gas lease, existence of as ground for refusal 
to perform, § 12, p. 58 

Operation and effect, rescission of contract, § 10, p. 
50 

Operation of law, termination or rescission of con¬ 
tract arising by, § 9 

Opinions, expression of as false misrepresentation 
invalidating contract, § 4, p. 14 
Options, termination and forfeiture, § 9 
Ouster, re-entry, provision for in contract as essen¬ 
tial, § 3, p. 13 

Overreaching, confidential relationship, parties stand¬ 
ing in, § 4, p. 25 
Ownership, 

Description of land involved by reference to, S 
3, p. 12 

Liability for failure to perform contract as af¬ 
fected by, S 3, p. 8 

Representations as to, reliance on, f 4, p. 18 
Padlock notic'e, concealment of as fraud warranting 
rescission of contract, § 4, p. 15, n. 91 
Parol agreement, modification of contract by, § 8 
Partial performance, damages recoverable, i 14, p. 70 
Partial ratification, contract obtained by fraud, § 5 
Partial rescission, right of, S 10, p. 50 


Payment, 

Method of as determining nature of transaction,' 
f 1. P. 6 

Use of word as preventing transaction from be^ 
ing exchange, § 1, p. 7 
Penalties, actions to recover, | 14, p. 64 
Performance, §§ 11, 12, pp. 51-62 

See, also. Nonperformance, ante 
Abstract of title, furnishing as condition pre¬ 
cedent to, § 12, p. 59 

Acceptance of proiiorty, necessity of, § 12, p. 61 
Accident, inability to perform because of, f lli 
p. 54 

Acc'ordance with terms, § 11, p. 51 
Concurrent performance, {{ 11, p. 52 
Default of adverse party, necessity of perform- 
anc^e to take advantage of, § 11, p. 51 
Delivery, necessity of, S 12, p. 61 
Demand for, S 11, p. 53 

Prerequisite to rescission, { 10, p. 46 
Estopi)el, defects in title, § 12, p. 61 
Excuses for nonperformance, § 11, p. 54 
Good faith. 

Tender of, § 11, p. 53 
Time of, § 11, p. 52 

Insolvency as excuse for nonperformance, S 11* 
p. 54 

Laches causing default of other party, effect of, 
8 11. P. 55 

Partial performance, damages re<‘overable, 8 14, 
p. 70 

Pleading of, actions based on nonperformance, 
§ 14, p. 66 

Quitclaim deed, furnishing of in accordance with 
contract, § 12, p. t>0 
Reasonable time for, § 11, p. 52 
R(*niedies for nonperformance, § 14, pp. 62-72 
Rescission for nonperformance, § 10, p. 42 
Strict performance, waiver of, § 11, p. 55 
Sufficiency, § 12, pp. 56-62 
Tender, sufficiency of, § 11, p. 53 
Tender of as condition to enforcement of per¬ 
formance by other party, § 6, p. 29 
Time for, § 11, p. 52 

Jury question as to, § 14, p. 69 
Waiver, 

Contemporaneous performance by other par¬ 
ty, § 11, p. 52 
Defects in title, § 12, p. 61 
Strict performance, § 11, p. 55 
Time for, § 11, p. .52 

Performance or breach, liability for failure to per¬ 
form, § 3, p. 8 
Personal property. 

Land conveyed in consideration of, § 1, p. 7 
Modification of contract to exchange, § 8 
Performance of contract, tend(*r of, § 11, p. 54 
Rescission of contract for excdiange of, 8 9 
Syml)olic delivery of, 8 1-, P- 61 
Warranty, rescission for breach of, 8 10, p. 44 
Warranty of title on exchange of, 8 7 
Pleading, 

Boot money, action to recover, 8 14, p. 66 
Breach of warranty, actions based on, § 15 
Fraud, action based on, 8 16, P* 76 
Nonperformance, actions based on, 8 14, p. 65 
Possession, contract as giving right to, 8 6, p. 36 
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Premature delivery, escrow agent, effect of, I 9 
Presumptions, 

Breach of contract, action for, | 14, p. 67 
Covenants, mutuality, 8 6, p. 29 
Fraud, actions based on, 8 10, p. 77 
Merger, prior conversations and agreements, 8 

6, p. 28 

Price, placing of as determining nature of trans¬ 
action, 8 1> P- 0 
Principal and agent. 

False representations by agent, liability for, 8 4, 

p. 18 

Offer and acceptance, agent accepting, 8 3, p. 8 
Prior conversations, merger in title contract, pre¬ 
sumptions as to, 8 6, p. 28 

Private ways, existence of as ground for refusal to 
perform, 8 12, p. 58 

Profits, false representations as to as ground for 
rescission, 8 4, p. 24 

Promise to exchange, consideration for similar prom¬ 
ise by other party, 8 3, p. 9 
Proof, 

Fraud, actions based on, 8 16, p. 77 
Nonperformance, action based on, 8 14, p. 65 
Prospective purchasers, misrepresentations as to as 
fraud warranting rescission, 8 4, p. 24 
Public policy, rescission of contract on ground of, 
inducement by agent secretly acting for both 
parties, 8 4, p. 19 

Public records, false representations determinable 
by examination of, relief in respect of, 8 4, p. 
18 

Puffing, 

Fraud, proof of as sufficient to sustain charge, 
8 4, p. 14 

Warranty as result of, 8 7 
Quality, 

Breach of warranty as to, remedies, 8 ^5 
Mistake as to, binding force of agreement as 
affected, 8 4, p. 25 " 

Warranty of, rescission for breach, 8 10, p. 44 
Quality of property, misrepresentations as to as 
fraud warranting rescission, 8 4, p. 21 
Quantity, 

Deficiency in. 

Measure of damages, 8 14, p. 72 
Remedies available, 8 14, p. 65 
Excess in, remedies available, 8 14, p. 65 
Excess of, measure of damages, 8 14, p. 72 
Misrepresentations as to as fraud warranting 
rescission, 8 4, p. 20 
Warranty of, 8 7 

Qiiitc'Iaim deed, sufficiency, contract provision for, 8 

12, p. 00 

Ratification, 

Fraud, contract obtained by, 8 ^ 

Fraudulent representations by third person, ef¬ 
fect of, 8 4, p. 18 
Real proi)erty. 

Failure of title to, re-entry on land, 8 14, p. 64 
Rescission of contract for exchange of, § 9 
Title to property conveyed, time of vesting, 8 6, 
p. 35 

Reasonableness, construction of contract, 8 6, p. 28 
Recoupment, fraud, setting up by way of, 8 14,. p. 63 
Redemption, signification of word as implying ex¬ 
change, 1 1, p. 6 


Re-entry, 

Failure of title to real property authorizing, | 
14, p. 64 

Provision for in ouster or eviction, necessity of, 
8 3, p. 13 

Re-exchange of property, binding contract for, right 
to enter into, 8 6* p. 33 

Rejection of property offered, right of, .8 12, p. 56 
Reliance on representations, necessity of to consti¬ 
tute fraud, 8 4, p. 15 

Reliance on statements, fraud warranting relief in 
case of, 8 4, p. 17 
Remedies, §8 14-17, pp. 62-80 

Boot money, recovery of, 8 14, p. 63 
Breach of contract, 8 14, 62-72 

Breach of warranty, personal property, 8 15 
Deficiency or excess in quantity, 8 14, p. 65 
Failure of title, real property, 8 14, p. 64 
Fraud, 8 16, pp. 74-80 
Mistake, 8 14, p. 65 
Nonperformance, 8 14, pp. 62-72 
Restoration of property on certain contingencies, 
8 C, p. 33 

Technical exchange of land, failure of title, 8 
14, p. 65 

Warranty, breach of, 8 15 
Rents, right ns to, 8 6, p. 37 
Requisites, §8 3-5, pp. 7-27 
Rescission, 88 9, 10, pp. 40-51 

Boot money, restoration of, 8 10, p. 47 
Breach of warranty, 8 10, p. 44 
Remedies available, 8 15 
Restoration of status quo, 8 10, p. 46 
Ck)neealment, return of property as to which 
transferor was mere bailee, 8 10, p. 47 
Continuing fraud, delay caused by as preclud¬ 
ing, 8 10, p. 45 
Decree, of, 8 10, p. 49 
Default of adverse party, 8 10, pp. 41-51 
Delay as affecting right, 8 10, p. 45 
Demand for, 8 10, p. 45 

Duress, restoration of status quo as essential, 8 
30, p. 46 

Election to rescind, 8 10, p. 45 
Encumbrances, foreclosure or placing of addi¬ 
tional encumbrances as precliKling, 8 10, p. 
46 

Equitable adjustment of values received and sur¬ 
rendered, 8 10, p. 49 

Equity of rescinding party in property trans¬ 
ferred, 8 10, p. 51 

Execution of contract as presenting, 8 10, p. 42 
Failure of consideration warranting, 8 10, p. 42 
Foreclosure of mortgage on projierty after no¬ 
tice as Imr to, 8 10, p. 49, n. 13 
Fraud as ground for, 8 10, p. 42 
Election of remedies, 8 16, p. 75 
Restoration of status quo, 8 10, p. 46 
Good cause for, 8 10, p. 41 
Grounds, 8 10, p. 42 

Improvements, allowance for, 8 10, p. 49, n. 16 
Inability to restore property by conduct- or fault 
of other party, effect of, 8 10, p, 47 
Laches, 8 10, p. 45 
Loss of rights, 8 10, p. 49 
Mistake as ground for, 8 10, p. 42 

Restoration of status quo, 8 10, p. 46 
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Bescission—Ck>ntiniied, 

Nonperformance as ground of, restoration of sta¬ 
tus quo, § 10, p. 46 

Nonperformance warranting, 110, p. 42 
Notice, ( 10, p. 45 
Operation and effect of, { 10, p. 50 
Partial failure of consideration, g 10, p. 43 
Partial rescission, § 10. p. 50 
Possession of property transferred by rescind¬ 
ing party, § 10, p. 51 

Premature delivery by escrow agent as ground 
for, g 0 

Property to be restored in case of, g 10, p. 47 
Provision for return of property on contingency 
authorizing, g 6, p. 83 

Refusal to accept property, effect of, g 10, p. 49 
Remedy by way of, g 34, p. 03 
Reservation of right to rescind, g 10, p. 47 
Restoration of status quo, g 10, p. 40 
Status quo, restoration of, g 10, p. 46 
Substantial performance as preventing on ground 
of nonperformance, g 10, p. 43, n. 39 
Taxes, failure to pay, g 10, p. 43, n. 40 
Time for, g 10, p. 44 
Waiver, 

Restoration of property, g 10, p. 48 
Right of, g 10, p. 49 
Waiver of right, g 5 
Wrong of adverse party, g 10, pp. 41-51 
Restoration of property, contingencies, enforcement 
of provision for, g 6, p. 33 
Revocation, acceptance of offer after, g 3, p. 9 
Rights of parties, §§ 6, 7, pp. 27-39 
Sales, compared and distinguished, § 1, p. 5 
Satisfactory title, provision for, § 32, p. 57 
Search of title, provlsbui for as fixing time for clos¬ 
ing transaction, g 0, p. 32 

Securities, value, misrepre.sentations as to as fraud 
warranting rescission, g 4, p. 23 
Self-rellnnce clause, fraud, party as precluded from 
asserting by, g 5 

Selling price, misrepresentation as to as fraud war¬ 
ranting rescission, g 4, p. 23 
Set-off and counterclaim, 

Rreach of contract, burden of proof, g 14, p. 67 
Fraud, 

Action to rescind for, g 14, p. 76 
Setting up by way of, g 14, p, 03 
Several writings, construction of ngnvmont emlKKlied 
in, g 0, p. 28 

Signature, contract for ex<*hange, g 3, p. 32 
Soil, misrepresentations as to kind of as fraud war¬ 
ranting rescission, g 4, p. 21 
Sold, use of word ns preventing transaction from 
being exchange, g 1, p. 7 
Specific performance. 

Objections to title offered as condition preced¬ 
ent, g 12, p. 61 

Substantial performance within time fixed as 
sufficient for, g 11, p. 52 

Statements of fact, false representations consisting 
of, validity as affected, g 4, p. 14 
Status quo, restoration of on rescission, g 30, p. 46 
Stipulations, termination of contract by virtue of, 

go 

Strict performance, 

Damages, necessity in actions for, g 12, p. 56 
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strict performance—Continued, 

Waiver of, g 11, p. 55 
Subject matter. 

Construction of contract in regard to, g 6, p. 30 
Existence of as essential to validity, g 3, p. 11 
Mistake as to, binding force of agreement as 
affected, g 4, p. 25 

Suppression of facts, misrepresentation resulting as 
entitling i)erson deceived to relief, g 4, p. 33 
Surplusage, pleadings, actions based on nonperform¬ 
ance, g 14, p. 66 

Surrounding circumstances, consideration in constru¬ 
ing doubtful and uncertain contracts, g 6, p. 28 
Swap, exchange as synonymous with, g 1, p. 4 
Symbolic delivery, personal property involved in ex¬ 
change, g 12, p. 61 
Synonymous terms, g 1, p. 4 
Taxes, 

Rescission for failure to pay, g 30, p. 43, n. 40 
Rights and liabilities concerning, g 6, p. 30 
Technical exchange of land, remedies, failure of ti¬ 
tle, g 14, p. a*> 

Telegram, acceptance by of offer sent by mail, g 3, 
p. 9 
Tender, 

Performance, g 11, p. 53 

Restoration of prr)perty on happening of contin¬ 
gency, § 6, p. 33 
Termination of (*ontract, g 9 

Terms, performance in am>rdance with, g 11, p. 51 
Third jiersons, 

Approval of title by, provision for, § 12, p, 57 
False representations of, relief for, g 4, p. 18 
Naming in body of contract as party thereto, g 
3, p. 8 

Rights and liabilities of, g 6, p. 37 
Title of, tender of as sufficient, g 12. p. 58 
Tillable land, false statements as to amount of as 
ground for rescission, g 4, p. 21 
Timl>er, false statements as to amount of as ground 
for rescission, g 4, p. 21 
Time, 

Acceptance of offer, g 3, p. 9 
Breach of contract, actions for, g 14, p. 63 
Construction of contract in regard to, g 6, p. 32 
Performance, jury question as to, § 14, p. 09 
Performance of contract, g 11, p. 52 
Rescission, § 10, p. 44 
Title, passing of, § 6, p. 34 
Titie, 

Acceptance of, necessity, § 32, p. 56 
Approval of, attorneys, § 12, p. 57 
Breach of warranty as to, remedies, g 35 
Condition precedent to passing of, delivery as, g 
6, p. 34 

Conditional exchange, retention of, g 13 
Damages, actions based on failure of title, g 14, 
p. 72 

Encumbrances, accei)taiice of title subject to, § 
12, p. 58 

Estoppel, objections to defects, g 12, p, 61 
Estopi)el to deny, § 6, p. 36 
Failure of, 

As failure of consideration, g 3, p. 10 
Measure of damages in action based on, g 14, 
p. 72 



INDEX TO EXCHANGE OF PROPERTY 


Title—Continued, 

Failure of—vjontinued, 

Re-entry on land given in exchange, S 14, p. 
64 

Fraud, concealment or false representation with 
respect to, § 4, p. 20 

Law governing questions in regard to, | 2 
Measure of damages, action based on failure, § 
14, p. 72 

Objections to, § 12, p. 60 

Remedies, failure of title to real property, § 14, 
p. 64 

Time of passing, § 6, p. 34 

Waiver, defects in title offered, § 12, p. 60 

Warranty of, § 7 

Trade, exchange as synonymous with, § 1, p. 4 
Trade talk, fraud, rules with regard to as applica¬ 
ble, 8 4, p. 14 

Trading basis, value stated as, construction of con¬ 
tract in regard to, § 6, p. 31 
Transfer of goods for goods, 8 P- 4 
Trial, 

Breach of contract,.actions for, 8 14, p. 68 
Breach of warranty, actions based on, 8 
Trover, 

Maintenance of on refusal of delivery, 8 14, p. 64 
Pleading, conversion of property transferred, 8 14, 
p. 66 

Undue influence, avoidance of contract on ground of, 
§ 4, p. 25 

Unilateral mistake, enforceability of contract as af¬ 
fected, 8 4, p. 25 

Use and occupation, estoppel to assert defense of 
fraud in case of, 8 6 
Validity, 88 3-^, PP. 7-27 
Value, 

Confidential relationship, false statements as to 
as ground for avoidance, 8 4, p. 25 
Construction of contract in regard to, 8 6, p. 31 
Jury question as to, actions for breach of con¬ 
tract, 8 14, p. 68 

Misrepresentations as to as fraud warranting 
rescission, f 4, p. 22 


Value—Continued, 

Mistake as to, binding force of agreement as af¬ 
fected, 8 4, p. 25 
Warranty in respect of, 8 7 
Variance, 

Fraud, actions based on, 8 16, p. 77 
Nonperformance, action based on, 8 14, p. 65 
Verdict, breach of contract, actions based on, 8 14, p. 
69 

Voidable contracts, fraud rendering transaction void¬ 
able, 8 4, p. 25 
Waiver, 

Abstract of title, 

Provision for furnishing of in contract, 8 12, 
p. 50 

Retention as waiver of objection to title, 8 

12, p. 61 

Breach of contract, damages for, 8 14, p. 63 
Contemporaneous performance, 8 H, P- 62 
Damages, breach of (contract, § 14, p. 63 
Mutuality, lack of, 8 3, p. 10 
Performance, time for, 8 H. P- 62 
Rejection of property, privilege of, 8 6, p. 33 
ReseiKsion, 

Hc^storation of property, 8 10, l). 48 
Right of, 8 10, p. 49 
Right to, 8 5 

Strict perfoiinaiice, 8 11, P. 65 
Termination or rescission, right of, 8 9 
Title, defects in title offered, 8 12, p. 60 
Warranty, 8 7 

Breach of warranty, ante 
Construction of, 8 7 

Construction of contract in regard to, 8 6, p. *30 
Enforc*ement of, 8 7 
Rescission for breach of, 8 10, p. 44 
Warranty deed, contract for good and lawful title as 
requiring, 8 12, p. 60 

Water supply, false representations as to as ground 
for rescission, 8 4, p. 21 
Withdrawal, offer of exchange, 8 3, p. 8 
Yield, misrepresentations respecting as fraud war¬ 
ranting rescission, 8 4, p. 21 
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EXCHANGES 


Actions by or against exchanges, rules applying to, S 
13 

Admission of members, power in respect of, { 5, p. 88 
Advertising, quotations, right to prohibit members 
from using for purpose of, | 12, n. 16 
Agents, rules applicable to, § 4 
Amendment, constitution and by-laws, § 3, p. 85 
Appeal and error, disciplinary proceedings in respect 
of members, § 7, p. 97 
Arbitration, 

Members, 

Disputes arising out of dealings between, § 10, 
p. 104 

Pnx'cdure, $ 10, p. 105 
Waiver, § 10, p. 100 

Suspension or expulsion for refusal to submit 
to. § 7. p. IM 

Nonmenibers, rules of exchange relating to as 
applying, § 11 
Assessments, 

Meml)ers, 

Liability for, j{ 6 

Suspension or expulsion for failure to pay, § 
7, p. 03 

Assignment, inemt)ershlp, § 9, p. 102 
Assignments for benefit of creditors, interference with 
practice of, § 11 

Association of persons, exchange as, § 1 
Attorneys, discipline of memliers, right of accused to 
counsel on trial of charges, § 7, p. 05 
Heuefit funds, members' rights in, § 5, p. 00 
Breach of contract, suspension or expulsion of mem¬ 
bers for, § 7, p. 03 

Bucket shops, members running or dealing with, sus¬ 
pension or expulsion, § 7, p. 93 
By-laws, § 3, pp. 84-87 
Amendment, $ 3, p. 85 

Arbitration, jurisdiction exercised in accordance 
with, § 10, p. 105 

Discipline of members in accordance with, § 7, p. 
02 

Judicial interference with enforcement of, { 3, 

p. 86 

Membership, 

Conditions and restrictions imposed by, § 9, 

p. 101 

Election to in accordance with, § 5, p. 89 
Persons Itound by, § 3, 85 

Procecxling to discipline member as required to 
comply with, § 7, p. 94 

Prohibition against enforcement of, § 5, p. 88 
Bights of members as subject to, § 5, p. 89 

Charter, 

Discipline of memliers as controlled by, | 7 , p. 
92 

Members, election to membership in accordance 
with, § 5, p. 89 


Commingling funds, public regulation prohibiting, g 
5, p. 88 

Confidential relations, quotations, contract not to 
make public, g 12 
Constitution, g 3, pp. 84-87 
Amendment of, g 3, p. 85 

Arbitration, jurisdiction exercised in accordance 
with, g 10, p. 105 

Discipline of members as controlled by, g 7, p. 
92 

Judicial interference with enforcement of, g 3, p. 
86 

Memliership, 

Conditions and restrictions imposed by, § 0, p. 
101 

Election to in accordance with, g 5, p. 89 
Persons hound by, g 3, p. 85 
Proceeding to discipline member complying with, 
§ 7. p. 94 

Rights of members as subject to, § 5, p. 89 
Construction, constitution, rules and by-laws, g 3, p. 
85 

Contract market, designation as, g 2 
Contracts, constitution, by-laws and rules as consti¬ 
tuting. § 3, p. 84 
Corporations, distinguished, g 2 
Courts, interference with enforcement of constitution, 
by-laws and rules, g 3, p. 86 
Customs and usages, 

Nonmenibers as liound by, g 3, p. 86 
Rules of exchange as establishing, g 3, p. 84 
Damages, membership, wrongful suspiension or ex¬ 
pulsion of memliers, g 8, p. 99 
Dealings between members, g 10, pp. 104-107 
Death of memlier, disposition of seat, g 9, p. 103 
Deceit, member as authorized to sue another member 
for, g 10, p. 106 
Defaulting memliers. 

Principles governing dealings with, g 10, p. 106 
Sale of seat of, proceeds from, g 9, p. 102 
Definitions, g 1 
Directors, 

Discipline of memliers, delegation of power to 
board of, g 7, p. 94 
Rules applicable to, § 4 
Discipline, members, g 7, pp. 91-97 
Discipline of members, 

Injunction against, g 8, p. 99 
Judicial interference with, § 8, p. 98 
Discrimination, quotations, use of, § 12 
Dishonoralile conduct, mCuiliers, suspcuision or expul¬ 
sion for, g 7, p. 93 
Dissolution, rules applicalile to, g 14 
Dues, members, 

Payment of, g 6 

Suspension or expulsion for failure to pay, g 7, p. 
03 
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Eligibility to membership, power to make rules fixing, 
§ 5, p. 88 

Employees, liability for negligence of, i 4 
Equity, Jurisdiction over, { 3, p. 87 
Estopp^, 

Arbitration, disputes arising out of dealings be¬ 
tween members, mode of procedure, § 10, p- 
106 

Membership, denial of, | 5, p. 88 
Rules and customs, member as bound by, § 3, p. 
86 

Evidence, 

Actions between members, g 10, p. 107 
Actions by or against exchanges, g 13 
Discipline of members, proceedings for, g 7, p. 96 
Executive committee, powers of, g 4 
Expulsion of members, g 7, pp. 91-97 

Damages for wrongful expulsion, g 8, p. 99 
Effect of, g 7, p. 97 

Judicial remedy of members, g 8, p. 98 
Presumptions as to, g 8, p. 100 
Reinstatement, g 7, p. 97 
Sale of seat, g 9, p. 102 

False pretenses, members obtaining goods under, sus¬ 
pension or expulsion for, g 7, p. 94 
Fines, members, liability to, g 0 
Forfeitures, expulsion of member as in nature of, g 7, 
p. 91 
Franchise, 

Dissolution for abuse of, g 14 
Membership in exchange as, g 9, p. 100 
Fraud, members, suspension or expulsion for, g 7, p. 

94 

Grammatical errors, constitution, rules and by-laws, 

' disregard of, g 3, p. 85 
Gratuity fund, members* rights in, g 5, p. 90 
Hearing, disciplinary proceedings of members, g 7, p. 

95 

Incorporation, g 2 

Indemnities, members dealing in, public regulation pro¬ 
hibiting, g 5, p, 88 

Information, use of by members, power to make rules 
in respect of, g 5, p. 88 
Initiation fees, members, g 6 

Injunction, disciplinary action against members, g 8, 
p. 99 

Insolvency, members, suspension or expulsion on ac¬ 
count of, g 7, p. M 

Joint stock companies, distinguished, g 2 
Judgment, arbitration, disputes arising out of deal¬ 
ings between members, g 10, p. 105 
Judicial interference, dealings between members, g 10, 

p. 106 

Jurisdiction, 

Arbitration, disputes arising out of dealings be¬ 
tween members, g 10, p. 105 
Disciplinary proceedings against members, g 7, p. 
94 

Jury trial, discipline of members, proceedings for, | 
7, p. 95 
Kinds of, g 1 

Laches, discipline of members, proceeding for, g 7, p. 

96 

Legislative regulations, exchanges subject to, g 2 
Liabilities, third persons, liabilities of exchange as 
to, g| 11, 12, pp. 107-110 
Liens, seat of member, g 9, p. 102 


Limitation of actions, dealings between members, g 
10, p. 107 

Majority, expulsion of members by vote of, g 7, p. 91 
Management of affairs, g 4 

Manipulation of security prices, members, suspension 
or expulsion for, g 7, p. 94 
Membership, gg 5-10, pp. 87-107 
Admission of inemt^rs, g 5, p. 88 
Arbitrary suspension or expulsion of member, g 
7. p. 91 
Arbitration, 

Disputes arising out of dealings between, g 
10, p. 104 

Suspension or expulsion for refusal to sub¬ 
mit to, g 7, p. 94 
Assessments, 

Expulsion or suspension for failure to pay, g 7, p. 
93 

Liability for, g 6 

Assignment as security, g 9, p. 102 
Benefit funds, rights of members in, g 5, p. 90 
Breach of contract, suspension or expulsion for, 
g 7, p. 93 

Bucket shop, suspension or expulsion for running 
or dealing with, | 7, p. 93 
By-laws, 

Binding effect on, g 3, p. 85 
Conditions and restrictions imposed by, g 9, 
p. 101 

Election to in accordance with, g 5, p. 89 
Charter, eUH*tioii to in accordance with. S 5, p. 89 
Chose in action, character as, g 9, p. 100, n. 91 
Circulation of false rejiorts, suspension or expul¬ 
sion of meml)er for, § 7, p. 93 
Conditions on continuance of, power to prescrilie, 
g 5, p. 88 

Conditions on which held, g 9, p. 101 
Conduct of menil)er warranting suspension or ex¬ 
pulsion, g 7, p. 03 
Constitution, 

Binding effect on, g 3, p. 85 
Conditions imposed, g 9, p. 101 
Election in accordance with, g 5, p. 89 
Contractual obligations, forfeiture of meinijershlp 
as excusing nonperformance, g 7, p. 97 
Damages, wrongful suspension or expulsion of 
members, g 8, p. 99 

Dealings between members, g 10, pp. 104-107 
Deceased member, disposition of seat of, g 9, p. 
103 

Deceit by member, right of action for, g 10, p, 106 
Defaulting meml)er, proceeds from sale of seat 
of, g 9, p. 102 

Discipline, proceedings, g 7, p. 94 
Discipline of meinl)ers, g 7, pp. 91-07 

Adjudication in proceeding for, g 7, p. 96 
Concluslveness of adjudication, g 7, p. 96 
Counsel for accused, g 7, p. 95 
Damages for wrongful suspension and ex¬ 
pulsion, g 8, p. 09 

Evidence in proceeding for, g 7, p. 96 
Examination of witnesses, g 7, p. 96 
Hearing, g 7, p. 95 
Injunction against, g 8, p. 99 
Judicial remedies of members affected, g 8, p. 
98 

Jury trial, g 7, p. 95 
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Membership—^ontinu^d, 

Discipline of members—Continued, 

Laches, § 7, p. 96 

Notice to accused of proceeding, f 7, p. 95 
Preliminary proceeding, S 7, p. 95 
Review, I 7, p. 97 

Waiver of objections to irregularities In pro¬ 
ceeding, § 7, p. 96 

Dishonorable conduct, suspension or expulsion 
for, I t, p. 93 

Disputes arising out of dealings between members, 
arbitration of, t 10, p. 104 
Dues, suspension or expulsion for failure to pay, 
§ 7, p. 93 

Dues of members, requirements as to, | 6 
Election to, § 5, p. 89 

Eligibility, power to make rules defining, | 5, p. 
88 

Equal rights in property of exchange, { 5, p. 89 
Estoppel to deny, § 5, p. 88 

Exhaustion of members, reinstatement, § 7, p. 97 
Expulsion of members, § 7, pp. 91-97 

Damages for wrongful expulsion, ( 8, p. 99 

Effect of, t 7, p. 97 

Judicial i*emedy, { 8, p. 98 

Presumptions, f 8, p. 100 

Sale of seat, j 9, p. 102 

False pretenses, suspension or expulsion for ob¬ 
taining goods under, § 7, p. 94 
Fines, payment of, { 6 

Forfeiture, expulsion as in nature of, g 7, p. 91 

Franchise, status as, g 9, p. 100 

Fraud, expulsion or suspension for, g 7, p. 94 

Gratuity fund, rights in, g 5, p. 90 

Grounds for discipline of members, g 7, p. 92 

Hearing, disciplinary proceedings, g 7, p. 93 

Initiation fees, g 6 

Injunction against disciplinary actions against 
members, g 8, p. 99 

Insolvency of member, suspension or expulsion on 
account of, g 7, p. 94 

Judicial interference, dealings between members, 

§ 10. p. 100 

Judicial proceedings, discipline of members, g 7, 
p. 94 

Judicial remedies of members, g 8, pp. 97-100 
Jurisdiction of disciplinary proceedings, g 7, p. 
94 

Lien on seat of member, g 9, p. 102 
Limitation of actions, dealings between members, 
g 10, p. 107 

Majority, expulsion of member by vote of, g 7, p. 
91 

Manipulation of security prices, suspension or ex¬ 
pulsion for, g 7, p. 94 

Misconduct, suspension or expulsion for, g 7, 
p. 93 

Nature of right, g 9, p. 100 

Notice, (liscifilinary proceedings against member, 
g 7, p. 03 

Pecuniary value, g 9, p. 101 
Pledge of, g 9, p. 102 
Police power, subject to, g 9, p. 101 
Preliminary proceedings, discipline of members, g 
7, p. 95 

Procedure, arbitration of disputes between, g 10, 
p. 105 


Membership—Continued, 

Proceedings for discipline of members, g 7, p. 94 
Property in seat or membership, g 9, pp. 100-103 
Proi)erty of exchange, rights in respect of, g 5, p. 
89 

Reinstatement of member wrongfully suspended 
or expelled, g 7, p. 97 
Restrictions under which held, g 9, p. 101 
Rights of mcml>ers, g 5, p. 89 
Rules, 

Binding effect on members, g 3, p. 83 
Dealings between members, g 10, p. 104 
Governing members, power to make, g 5, p. 
87 

Storage charges against, nature of, g 6 
Strict construction of regulations providing for 
forfeiture of, g 7, p. 93 
Suspension, payment of dues during, g 6 
Suspension of members, g 7, pp. 91-97 

Damages for wrongful susfiension, g 8, p. 99 
Blfwt of, g 7, p. 97 
Judicial remedy, g 8, p. 98 
Roinstaitement, g 7, p. 97 
Termination, expulsion resulting in, g 7, p. 97 
Transfer of, g 9, pp. 100-103 
Voluntary transfer of, g 9, p. 101 
Waiver, rules relating to dealings between mem¬ 
bers, g 10, p. 104 

Misconduct, members, suspension or expulsion on ac¬ 
count of, g 7, p. 93 
Nature, g 2 

Negligeiu^e of employees, liability in respect of, g 4 
Nonniembers, 

Arbitration under rules of exchange, g 11 
Exclusion from premises, § 11 
Laws and customs of exchange as binding on, g 
3, p. 80 

Rights, duties and liabilities as to, gg 11, 12, pp. 
107-110 

Notice, disciplinary proceedings against mcmlwrs, g 
7, p, 95 
Objects of, g 1 

Oflicers, rules applicable to, g 4 
Organization, g 2 

Parties, actions by or against exchanges, g 13 

Partnership, distinguished, g 2 

Pecuniary value, membersliip, g 9, p. 100 

Pleading, actions !>otweeii meniiiers, g 10, p. 107 

Pledge, mcml)ership, g 9, p. 102 

Police i>ower, membership as subject to, g 9, p. 101 

Powers, g 2 

By-laws as required to bo within scope of, g 3, p. 
84 

Expulsion of members, g 7, p. 91 
Preliminary proceedings, discipline of members, g 7, 
p. 93 

Presumptions, 

Rules, members as presumed to know, g 3, p. 80 
Suspension or expulsion of members, § 8, p. 100 
Procedure, arbitration, disputes arising between mem¬ 
bers, g 10, p. 103 

Process, actions by or against exchanges, g 13 
Profits, accumulation of for benefit of members, g 1 
Proiierty, 

Members* rights in respect of, g 5, p. 89 
Membership or seat in exchange as species of, g 

9, p. 100 
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Property—Continued, 

Quotations, property right in, | 12 
Public policy, 

Constitution and by-laws contravening, | 3, p. 84 
Discrimination in nomination of licensees as vio¬ 
lated by, § 12 
Public regulation of, § 2 

Public regulations, quotations of exchange in case of 
business affecting public interest, § 12 
Purposes, | 1 

■Quotation, property right in, § 12 
Badio broadcast, rule forbidding members from us¬ 
ing exchange information on, power to make, 9 
5, p. 88, n. 88 

Reasonableness, constitution and by-laws, S 3, p. 84 
Reinstatement, members wrongfully suspended or 
expelled, | 7, p. 37 

Reports, requirements as to filing of, S 2 
Respondeat superior, doctrine of as applying to liabil¬ 
ity for tort, § 11 

Retroactive operation, rules or amendments thereof, 
* 3. p. 85 

Review, disciplinary proceedings, members, S 7, p. 37 
Rules, 

Conclusiveness of determination of tribunal in en¬ 
forcing, § 11 

Dealings between members, effect of, § 10, p. 104 
Determination of tribunal in enforcing, conclu¬ 
siveness, I 11 

Discipline of member, 9 7, p. 92 

Judicial interference with enforcement of, § 3, 

p. 86 

Members, power to make rules governing, § 5, P. 
87 

Nonmembers, relief against enforcement of, § 11 
Persons bound by, | 3, p. 85 
Rights of members as subject to, 8 5, p. 89 
Rules of, I 3, pp. 84-87 


Seat in exchange, property in and transfer there¬ 
of, 8 9. pp. 100-103 

Solicitation of business, quotations, right to prohibit 
members from using for, 8 12, n. 16 
Special charter, 8 2 
State, dissolution at suit of, 8 1^ 

Status, 8 2 

Stockholders, dissolution at suit of, 8 1^ 

Storage charges, members, 8 6 
Suspension of members, 8 7, pp. 91-07 

Damages for wrongful suspension, 8 P. 99 
Dues, liability for, 8 6 
Effect of, 8 7, p. 97 

Judicial remedies of members suspended, 8 8, p. 
98 

Presumptions as to, 8 8, p. 100 
Reinstatement, 8 7, p. 07 

Third persons, rights, duties and liabilities as to, 88 
11, 12, pp. 107-110 
Torts, 

Offi(*ers and agents, liability for, 8 4 
Respondeat superior, doctrine as applying to lia¬ 
bility for. 8 11 

Transfer, membership or seat in exchange, 8 9, pp. 
100-103 

Trial, actions by or against exchanges, 8 16 
Unincorporated voluntary associations, exchanges as, 
8 2 

Voluntary transfer, seat or membership, 8 9, p. 101 
Waiver, 

Arbitration, disputes arising out of dealings be- 
twwn members, 8 10, p. 106 
Discipline of members, objections to irregulari¬ 
ties In [iroceedlngs, 8 7, p. 95 
Rules, dealings between memiiers, 8 10, p. 104 
Witnesses, discipline of members, right of member 
to examine, 8 7, p. 96 
Words and phrases. Definitions, ante 
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Abandonment, 

Affidavit of illegality, grounds, | 150, p. 348 
Alias writ. 

Abandonment of original levy, § 85, p. 220 
Issuance before return of original as estab¬ 
lishing, § 85, p. 225 
Injunction, § 151 
Levy of writ, S 111 
Lien, 

Loss or suspension, { 133 
Supplementary proceedings, { 396 
Purchasers at sale, presumptions as to abandon¬ 
ment of rights, § 310, p. 606 
Sale, § 225 

Supplementary proceedings. 

Delay operating as, | 397 
Injunction to restrain disposition of prop¬ 
erty, { 370, p. 685 
Lien acquired by, | 396 

Void execution. Issuance as resulting in, 8 16 
Abatement and revival, 

Contempt proceedings, supplementary proceed¬ 
ings, 8 400, p. 743 

Death of party as resulting in abatement of 
lien, 8 134 

Supplementary proceedings, 8 397 
Abolition of court, validity of execution issued pri¬ 
or thereto, 8 50 
Accident, 

Equity, 

Independent ground for relief in, 8 151 
Jurisdiction to set aside sale, 8 «39, p. 500 
Accounting, 

Receivers, 

Supplementary proceedings, 8 391, p. 722 
Action for, 8 393, p. 727 

Redemption from sale, actions, 8 361, pp. 543- 
548 

Acknowledgment, 

Assignment, certificate of sale, 8 324, p. 474 
Sheriff’s deed, 8 275 
Actions, 

Accounting, redemption from sale, 8 361, pp. 
543-548 

Aid of execution, 8 384, pp. 704-707 
Authorized, 8 4 

Body execution, recovery of Jail fees, 8 426, p. 
788 

Bond to proceed under insolvent or poor debtor’s 
acts, enforcement of liability, 8 441, pp. 810- 
813 

Enforcement of Judgment by, 8 13 
Foreign Judgment, proceeding on, 8 7 
Forthcoming bonds, 8 119, pp. 285-288 
Third party claims, 8 194 
Levy of writ. 

Bailee or receiptor, 8 115 
Officer making levy, 8 114 


Actions—Ck)ntinued, 

Nature as, 8 1 

Prison-limits bond, enforcement, 8 437, p. 799 
Proceeds of sale, recovery, 8 252, p. 520 
Surplus, 8 251 

Purchaser at sale, recovery of possession, 8 310, 
pp. 604-610 

Receivers, supplementary proceedings, 8 393, pp. 
726-731 

Party to actions by others, 8 391, p. 720 
Redemption from sale, 8 361, pp. 543-548 
Setting aside sale, 8 239, pp. 490-504 
Defenses, 8 236 

Stay of execution, substitution, 8 139, p. 311 
Third party claimant, 8 198 
Waste, prevention of during redemption period, 
8 305 

Wrongful execution, 88 457, 458, pp. 840-^^47 
Acts of God, levy of writ, liability of receiptor as 
to property destroyed by, 8 115 
Additional security, stay of execution, 8 140, p. 320 
Adequate remedy at law, 

Injunction as precluded by, 8 151 
Pleading want of, 8 158, p. 373 
Adjournment, 

Body execution, application for discharge as poor 
d(‘btor, 8 447, p. 824 
Sale, 

Discretion of selling officer, 8 209 
Implied rejection of bids made prior to, 8 
214 

Supplementary proceedings, 8 371 
Place, $ 374 

Termination by irregularity on, 8 397 
Adjustment of c<iuities, quashing of writ, motion, 
8 144, p. 337 

Administrators. Executors and administrators, post 
Admissions, 

Payment of debt, § 342 
Third party claims. 

Admissibility in evidence, 8 135, p. 412 
Pleading, 8 134 

Advancements, assignment of execution to party 
making, 8 333 
Adverse party claim, 

'Conduct resulting in estopiKjl to assert or deny 
claim, 8 178 

Custody of proix'rty, § 177 

Demand, iiec'cssity, 8 181 

Discontinuance, 8 182 

Dismissal of proce<‘dlng, 8 182 

Estoppel, assertion or denial of claim, 8 178 

Forthcoming bond, 

Claimant’s right to property as affected, 8 
177 

Withdrawal of claim as affecting, 8 182 
Lien of execution, effect of pendency of proceed¬ 
ing of, 8 177 
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Adverse party claim—Continued, 

Notice, proceedings to establish, § 181 
Proceeds of sale, rule against sheriff to distrib¬ 
ute funds, § 252, p. 520 
Stipulation, withdrawal, f 182 
Third party claims, post 
Verdict, withdrawal before, i 182 
Withdrawal, § 182 

Adverse possession, property held adversdy as sub¬ 
ject to, i 52 
Advertisement, 

Confirmation of sale, regularity of advertisement 
as determinable on motion, 8 226, p. 477 
Place of, sale made at or near, 8 207 
Sale, 8 211, p. 452 

Holding at time advertised, 8 208 
Injunction on ground of irregularities in, 8 
152, p. 354, n. 21 

Affidavit of claim, third persons, 8175 
Amendment, 8 P* 391; 8 175 
Filing of as sufficient, 8 175 
Pleading by as sufficient, 8 183 
Betum, 8 175 
Signature, 8 175 
Sufficiency, 8 175 

Affidavit of illegality, 88 147-150, pp. 339-349 
Abandonment, grounds, 8 150, p. 348 
Amendment, 8 149 

Appeal and error, remedy as substitute for pro¬ 
cedure for review, 8 148, p. 343 
Attack on Judgment, 8 148, p. 342 
Attorney in fact, filing by, 8 147 
Audita querela, substitute for writ of, 8 147 
Bankruptcy, discharge in as ground, 8 148, p. 
341, n. 29 

Bond, necessity, 8 147 

Breach of agreement as ground, 8 148, p. 342 
Burden of proof, hearing on, 8 150, p. 347 
Certiorari, remedy as substitute, 8 148, p. 343 
Conclusions of law, sufficiency, 8 149 
Construction, allegations, 8 149 
Costs, bearing on, 8 150, p. 349 
Counteraffidavit, amendment, 8 140 
Damages, 8 150, p. 349 
Delivery to levying officer, 8 149 
Demurrer to, 8 149 

Depressing bidding, agreements respecting as 
grounds, 8 148, p. 342 
Determination, 8 150, pp. 346^349 
Direction of verdict, hearing on, 8 150, p. 348 
Dismissal, 8 150, p. 348 
Effect, 8 149 

Levy as ground, 8 148, p. 342 
Effect of determination, 8 150, p. 348 
Estoppel, contradiction of, 8 150, p. 347 
Evidence, 8 150, p. 347 
Hearing, 8 150, p. 346 
Ex parte executions, application to, 8 147 
Excessive levy as ground, 8 148, p. 341 
Execution to which applicable, 8 147 
filing,. 8 149 
Form, 8 149 

Garnishment, impounding of funds by as pre¬ 
cluding, 8 147 

^ Grounds, 8 143, pp. 341-344 
Amendment as to, 8 149 


Affidavit of illegality—Continued, 

Hiring, 8 150, pp. 346>349 
Identification of premises, 8 149 
Illegal issuance of writ as ground, 8 148, p. 341 
Information and belief, statements on, 8 149 
Injunctioifi relief by as precluding, 8 151 
Joinder of issue, waiver, 8 150, p. 346 
Judgment or decree, attack on by, 8 148, p. 342 
Jurisdiction, 

Allegations as to lack of, 8 149 
Lack of as ground, 8 148, p. 343 
Jury trial, 8 150, p. 347 
Levy as essential, 8 147 
Levying officer, delivery to, 8 149 
Merits, dismissal as adjudication, 8 150, p. 348 
Negative facts, effect, 8 149 
Notice, hearing, § 150, p. 347 
Order of proceedings on, 8 150, p. 347 
Ownership, lack of as ground, § 148, p. 341 
Partial payment as ground, 8 148, p. 341, n. 33 
Payment, allegations as to, 8 149 
Perjured evidence, attack on judgment as ob¬ 
tained by, 8 148> p. 343, n. 61 
Persons in whose favor remedy lies, 8 147 
Pleading, status as, 8 150, p. 347 
Prematurity of suit as ground, 8 148, p. 343, n. 
60 

Process, raising question respecting service of, 8 
148, p. 344 
Relief, 8 147 
Requisites, 8 149 

Res Judicata, determination, 8 150, p. 348 
Return, 8 147 

Satisfaction of Judgment as ground, 8 148, p. 341 
Second affidavit, § 149 

Service of process, raising question, 8 148, p. 344 
Setting aside, effects of denial of motion, 8 150, 
p. 348 

Settlement agreement, unauthorized agreement 
as ground, § 148, p. 342 
Statutory provisions, § 147 
Grounds, § 148, p. 341 

Stay of execution, facts warranting as essential, 
8 148, p. 341 

Title, question of as involved, 8 150, p. 347 
Unenforceability of Judgment as ground, 8 148, 
p. 341 

Validity of Judgment, testing by, 8 148, p. 343 
Variance as ground, 8 148, p. 342 
Venue, 8 149 
Verification, 8 149 
Withdrawal, 8 147 
Affidavits, 

Body execution. 

Application for discharge as poor debtor, 8 
443 

Discharge on, 8 433 
Motion to set aside, 8 427, p. 791 
Pro(*eedingB to procure, 8 420, p. 777 
Justice courts, affidavit In lieu of execution, 8 
61, p. 196 

Leave of court, affidavits accompanying motion 
to issue writ, 8 59, p. 194 
Quashing of writ, motion, 8 144, p. 835 
Stay of execution, proceedings, 8 139, p. 318 
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Affidavits—Continued, 

Supplementary proceedings, | 365, pp. 66&-676 
Contempt, I 400, p. 743 

Insufficiency of affidavit as defense, § 
399, p. 742 
Filing, S 365, p. 676 

Injunction to restrain disposition of prop¬ 
erty, S 370, p. 684 
Objections, § 365, p. 675 
Second order or examination, { 365, p. 675 
Third party order, § 365, p. 674 
Waiver of objections to, § 365, p. 675 
Warrant for arrest of debtor, § 369 
Affirmative defenses, third party claims, pleading, 
§ 183 

After-acquired property or title, 

Lien as affecting, § 125 

Purchaser at sale as entitled to, § 288 

Supplementary proceedings, 

Application, § 349, p. 653 

Kcceivers, title as passing to, i 392, p. 726 

Agents, 

Bids, post 

Principal and agent, post 
Agreements, 

See also, Contracts, post 

Injunction on ground of issuance of writ con¬ 
trary to, § 152, p. 355 
Not to issue, effect, § 17 
Proceeds of sale, distribution, § 244 
Bcdemption from sale, f 253, p. 526 
Amount required fixed by, $ 256 
Aid of execnition. 

Actions or proceedings, i 384, pp. 704-707 
Attachment in action, § 384, p. 705 
Burden of proof, action, § 384, p. 706 
Evidence in action, § 384, p. 706 
Exceptions in action, § 384, p. 707 
Findings, action, § 384, p. 707 
Judgment in action, § 384, p. 707 
Jurisdiction of action, S 384, p. 705 
Limitation in action, $ 384, p. 705 
Notice to Judgment debtor of action, | 384, p. 
705 

Parties to action, § 384, p. 705 
Pleadings in action, § 384, p. 705 
Trial of action. § 384, p. 707 

Venue of action, § 384, p. 705 
Aid of Justice, injunction granted in, { 152, p. 351 
Alias writs, ( 85, pp. 225-233 

Abandonment of original levy, § 85, p. 229 
Sufficiency to establish, § 85, p. 225 
Accident, satisfaction of execution by, { 85, p. 
220 

Amount, recitals as to, i 85, p. 232 
Assignee of Judgment, right to, | 85, p. 226 
Body execution, f 424 

Clerk of court, Issuance without authority, S 
85, p. 231 

Collateral attack, § 83 

Computation of time for issuance, | 85, p. 230 
Continuation of lien or original execution, | 85, 

p. 226 

Death of party, { 85, p. 231 
Defined, i 85, p. 225 
Demand, renewal, 8 85, p. 231 


Alias writs—Continued, 

Effect of issuance, 8 85, p. 225 

Form and content, 8 85, p. 232 

Forthcoming bond as precluding issuance, 8 85, 

p. 228 

Improper issuance, 8 85, p. 226 

Indorsement, 8 85, p. 233 

Leave of court, 8 85, p. 230 

Levy, qualification of officer making, 8 82 

Lien, 

Issuance of writ as resulting in loss or sus¬ 
pension of, 8 137 
Judgment, effect on, 8 85, p. 226 
Priority as to, 8 127, p. 297 
Mandate, 8 85, p. 233 

Mistake, discharge of satisfaction of execution 
by, 8 85, p. 229 
Motion, relief, 8 85, p. 231 
Notice, issuance, 8 86, p. 231 
Outstanding levy as precluding issuance, 8 85, 
p. 227 

Personal property, outstanding levy as preclud¬ 
ing issuance, 8 85, p. 228 
Pleading, proc(H>ding to procure, 8 85, p. 231 
Presumption, return of prior writ, 8 85, p. 227 
Previous execution, recitals as to, 8 85, p. 232 
Procedure to procure, 8 85, p. 230 
Property sold under valid proceedings under 
prior execution, 8 85, p. 226 
Quashing, 8 143, p. 326 
Effect, 8 1^ 

Real property. 

Issuance of as essential to levy on, 8 100 
Outstanding levy as precluding issuance, 8 
85, p. 227 

Recital, previous execution, 8 85, p. 232 
Renewals instead, 8 85, p. 233 
Return of prior wTit as condition precedent to 
issuance, 8 85, p. 227 
Right to, 8 85, p. 220 

Satisfaction of Judgment, effect, 8 85, p. 229 
Scire facias, issuance without, 8 85, p. 230 
Special execution, 8 85, p. 227 
Statutory provisions, right of existing independ¬ 
ently of, 8 85. p. 226 
Time, issuance, 8 85, p. 229 
Transcript of inferior court, issuance, 8 01, p. 
198 

Unproductiveness of execution as warranting, 8 
85, p. 226 

Venditioni exponas, compared, 8 200 
Waiver, right to, 8 85, p. 227 
Alien enemies, ordering of w'rit by, 8 14 
Alienation of property, levy of writ on alien prop¬ 
erty, 8 95, p. 241 
Alimony, 

Award as subject to, § 31 

Supplementary proceedings, application to, 8 349, 
p. 653 

Allowances, redemption from sale, equitable suit to 
enforce right, 8 261, p. 548 
Alteration, writ of execution, 8 81 
Alternative order, issuance of writ, 8 60 
Alternative prayer for relief, redemption from sale, 
action to enforce right, 8 261, p. 546 
Ambiguity, return, construction in case of, { 326 
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Amendment, 

Affidavit of claim, third person, § 160, p, 301; i 
175 

Affidavit of illegality, § 140 
Body execution, affidavit, g 420, p. 778 
Certificate of appraisement, § 106, p. 268 
Certificate of sale, g 224, p. 473 
Counteraffidavit of illegality, g 140 
Extent and elegit, g 40b3, p. 751 
Return, g 405, p. 755 
Levy of writ. 

After levy, g 82, p. 223 
Certificate of appraisement, g 106, p. 268 
Indorsement, g 105, p. 261 
Pleading, setting aside sale, g 230, p. 502 
Receivers, 

Motion to vacate order appointing in sup¬ 
plementary proceedings, g 387, p. 715 
Order appointing in supplementary proceed¬ 
ings, g 387, p. 713 
Return, g 322, pp. 623r-627 
Body execution, g 425 

Conclusiveness of return amended after ex¬ 
piration of term of office, g 32i), p. 632 
Death of officer making levy as affecting 
right, g 322, p. 626 
Extent, g 405, p. 755 
Procedure, g 322, p. 626 
Time, g 322, p. 625 

Writ as amendable after, g 82. p. 223 
Sheriff’s deed, g 270 
Third party claims. 

Bond, g 176 
Judgment, g 187, p. 420 
Pleading in proceeding to establish, g 183 
Writ of execution, post 
Amount. 

Alias or pluries writ, recitals ns to. g 85, p. 232 
Judgment or decree, specification of as essen¬ 
tial to issuance of writ, g 6 
Writs of execution. 

Command to levy and make, g 76 
Showing as to, g 75 

Amount of Judgmeng;, lawful money of United States, 
g 334 

Ancillary proceedings, third party claims, establish¬ 
ment by, g 160, p. 387 
Annual crops, liability, g 20 
Annuities, supplementary proceedings. 

Application to, g 349, p. 654 
Rec^eivers, title as passing to, g 392, p. 723 
Answer, 

Aid of execution, action in, g 384, p. 706 
Injunction, necessity in suit, g 158, p. 375 
Poor debtor’s bond, action on, g 441, p. 812 
Prison-limits bond, action to enforce, g 437, p. 
802 

Receivers, supplementary proceedings, actions by, 
g 393, p. 730 

Redemption from sale, action to enforce right, 
g 261, p. 546 

Supplementary proceedings, nec^essity, g 365, p. 
676 

Third party claims, rule for interpleader, g 169, 

, P. 389 

Wrongful execution, action for, g 457, p. 843 


Appeal and error. 

Affidavit of illegality, remedy as substitute for 
procedure for review, g 148, p. 143 
Body execution, appeal from adverse ruling on 
motion, g 420, p. 776 

Contempt, supplementary proceedings, reversal of 
order as defense, g 399, p. 741 
Injunction, remedy by appeal as precluding, g 
151 

Judgment on appeal, issuance, g 7 

Poor debtor, proceedings for discharge as, g 447, 

p. 826 

Prison-limits bond, action to enforce, g 437, p. 803 
Pro(*eeds of sale, proceedings for distribution, 
g 252, p. 523 

Purchase at sale, title as affected by reversal 
of Judgment, g 301 
Quashing of writ. 

Appealability of order as affecting right, g 
144, p. 331 

Issuance after appeal as ground, g 143, p. 
326 

Jurisdiction of appellate court, g 144, p. 
332 

Redemption from sale, loss of right in (*ase of 
appeal, g 254, p. 528 
Reversal of Judgment on, effect, g 11 
Sale pending appeal, reversal as affecting title 
of purchaser, g 301 

Stay of execution, affirmance on appeal, g 139, 
p. 313 

Supplementary proceedings, receivers, order di¬ 
recting application of funds, g 391, p. 720 
Third party claims, right of review, g 188 
Appearance, supplementary proceedings, g 371 
Conditions precedent to maintenance, g 360 
Jurisdiction as conferred by, g 358 
Application, 

Leave of court, issuance of writ, g 59, p. 193 
Stay of execution, g 139, p. 317 
Apportionment of costs, third party claims, g 190 
Appraisement, 

Confirmation of sale, regularity of appraisement 
as determinable on motion, g 226, p. 477 
Extent and elegit, return as required to show, g 
405, p. 755 

Injunction on ground of threatened sale with¬ 
out, g 152. p. 354 

Levy of writ, necessity, g 106, p. 262 
Property in hands of appraiser as subject to, g 
55 

Pun^hase at sale. 

By appraisers, g 212 

Defects or irregularities as affecting, g 299 
Return as including, g 321, p. 621 
Setting aside sale on ground of irregularities in 
connection with, g 231 
Third party claims. 

Interpleaders, g 169, p. 389 
Security for payment of costs, g 176 
Appurtenant easements, purchaser at sale, acqui¬ 
sition of, g 290 
Arrest Body execution, post 

Assault and battery, body execution in action, g 418, 
p. 770, n. 77 

Assignment for benefit of creditors. 

Stay of execution on ground, g 139, p. 813 
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Assignment for benefit of creditors~^Continned, 
Supplementary proceedings. 

Inquiry concerning, § 378, p. 693 
Order for payment or delivery of proper¬ 
ty in case of, § 383, p. 698 
Assignment of Judgment, 

Alias writs, right of assignee to, § 85, p. 226 
Control over execution, S 90 
Death of original party subsequent to, issuan(*e 
of writ by assignee, § 65, p. 201 
Forthcoming bond, defense, 1118, p. 285 
liijunctiou on ground, § 152, p. 365 
Issuanc^e of writ at instance of assignee, §§ 14, 
56 

Purchase of sale by assignee, reversal or va¬ 
cation of Judgment as affecting title, § 301 
Stay of execution, rights as to, fi 146 
Supplementary proceedings, assignee as author¬ 
ized to maintain, § 347 

Writ of exe<!Ution, name of assignee as required 
to be shown, | 74 
Assignments, 

Bids, S 215 

Body execution, assignee of Judgment as entitled 
to, § 418 

Certificate of sale, 8 224, p. 474 

Sheriff’s deed made to assignee, § 313 
Judgment. Assignment of judgment, ante 
Judgment debtor, attack on validity of sale by 
assignee of debtor, 8 227, p. 481 
Prison-limits Inind, body execution, 8 434. p. 797 
Projierty assigned as subject to sale on, 8 53 
Redem])tion, right, 8 254, p. 527 
Setting aside sale, right to set aside, 8 237 
Supplementary proceedings, 

Examination of assignee as third party, 8 
302 

Maintenance by assignees, 8 347 
Property assigned prior to comnieii<*enient 
as subject to, 8 349, p. 054 
Receivers, action to set aside, § 393, p. 728 
Writ. 8 3 
Attachment, 

Aid of execution, action, 8 384, p. 705 
Bond to dissolve, exempt ion of propi'rty on which 
attachment was released, § 55 
Contempt, supplementary pro(*eedings, 8 400, p. 
743 

Direction of writ of Judgment recovered in suit 
c'ommenced by, 8 72 

EliK'tlon iH'twwn remedy by way of, 8 13 
Injunction to protect property under, 8 152, p. 

350, n. 00 
Levy of writ. 

Maintenance of Jurisdiction by, 8 HO 
Propc'rty previously attached, § 102 
Lien, relation back to levy, § 124 
Property to be taken under execution and war¬ 
rant, 8 77 

Redemption from sale, right of attachment cred¬ 
itors to redeem, 8 254, p. 532 
Sale, prior attachment affecting right to make, 
8 197 

Special execution in case of action commenced by, 
8 12 

Special execution under as included in term, f 1 
Statutes relating to as applicable, 8 2 


Attachment—Continued, 

Supplementary proceedings, levy of attachment 
as affecting right to maintain, | 356 
Attestations, 

Bond, third party claim, f 176 
Certificate of sale, 8 224, p. 474 
Conveyance to purchaser, § 275 
Issuance of writ as resulting from, 8 67 
Sheriff’s deed, 8 275 
Attorney in fact, 

Affidavit of illegality, filing by, 8 147 
Assignment by, 8 3 
Attorneys, 

Body execution, discharge on consent of, § 431 
Injunction, notice to as sufficient, 8 157 
Issuance of writ on application, 8 56 
Notice of motion for leave to issue writ, serv¬ 
ice on as sufficient, 8 59, p. 194 
Notice of sale to, 8 211, p. 452 
Purchase at sale. 

Attorney or Judgment creditor as bona fide 
purchaser, 8 295 

Knowledge of as chargeable to, 8 294, p. 584 
Reversal or vacation of Judgment as af¬ 
fecting title, 8 301 

Quashing of writ, parties to proceedings, 8 144, 
p. 333 

Receivers, supplementary proceedings, employ¬ 
ment, 8 391, p. 721 

Redemption from sale, estoppel by conduct, 8 
260 

Supplementary proceedings, 

Affidavit by, 8 365, p. 670 
Contempt, interference with orderly proce¬ 
dure, 8 399, p. 735 
Maintenance, 8 347 
Representation by counsel, 8 375 
Service of order for <»xamination on, 8 367 
Wrongful execution, liability for acts directed 
i)y, 8 456 
Attorney’s fees, 

Injunction, allowance, 8 162 
Proceeds of sale, payment, 8 244 
Receivers, supplementary proceedings, 8 402 
Redemption from sale. 

Allowance in suit in equity to red(»em, 8 
261, p. 548 

Amount required to redeem as including, 8 
256 

Supplementary proceedings, cost as including, § 
402 

Third party claims, costs including, 8 190 
Auctioneers, sale, employment, § 201 
Audita querela, affidavit of illegality, substitution 
for writ, 8 147 

Auditors, proceeds of sale, appointment to distrib¬ 
ute, 8 252, p. 523 
Authentication, return, 8 319 

Avoidance of title, purchaser’s rights on, 88 306- 
308. pp. 599-603 

Award, basis of writ, sufficiency as, 8 5 
Bail, 

Ck)ntempt, supplementary proceedings, 8 401 
Supplementary proceedings, deposit as bail as 
subject to, 8 349, p. 653 

Bailments, property in custody of bailee as subject 
to, 8 54 
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Bank aeoonnta, 

Levy of writ on, anfflciency, f 96, n. 77 
RecelTers, supplementary proceedings, title as 
passing to, i 392, p. 723 

Bank bills, redemption from sale, payment by as suf* 
flcient, i 258 

Bank notes, liability to, ( 24 
Bankruptcy, 

AfSdavit of illegality, discbaige in as ground, 
f 148, p. 341, n. 29 

Body execution, discharge as poor debtor on 
ground, § 442, p. 814 

Discharge of defendant in, effect of as respects 
right to writ, | 11 

Property in hands of assignees in as subject to, 

§ 55 

Quashing of writ, 

Plea of discharge in, | 143, p. 327 
Right of bankrupt to move for, 8 144, p. 333 
Receivers, supplementary proceedings, right to 
as affected by discharge in, 8 386 
Sale, attack on sale by trustee for creditors of 
bankrupt, § 227, p. 481 

Stay of execution, perpetual stay in case of dis¬ 
charge in, 8 139, p. 316 
Suig>lementary proceedings, 

C!ontempt, defense of discharge in, 8 399, p. 
741 

Discharge in as affecting right to maintain, 

8 360 

Lien as affected by subsequent adjudication, 

8 396 

Maintenance against discharged bankrupt, 8 
348 

Stay of on ground of discharge as bankrupt, 

8 357 

Vacation of order for examination because 
of discharge in, 8 368, p. 681 
Third party claims, discharge in as affecting 
liability, 8 192 

Bargain and sale, sheriff's deed as passing same ti¬ 
tle as deed of, 8 287, p. 571 
Basis of writ. 

Judgment, order or decree, 8S ^10, pp. 136-143 
Particular Judgment, 8 7 
Bench notes, copy of as basis of writ, 8 5 
Beneficiaries, trust, interest of as subject to seizure 
on, 8 41 

Bids, 88 213-215, pp. 458-462 
Acceptance, 8 214 
Adjourned sale, 

Implied rejection of bids made prior to ad¬ 
journment, 8 214 i 

Withdrawal as resulting, 8 209 
Advance on bid, amount required to redeem as 
affected, 8 256 
Agent, 

Defense of agency on failure to comply with 
bid, 8 221 

Making through, 8 213, p. 458 
Withdrawal of bid by, 8 214 
Amount of bid, 8 213, p. 459 
Assignment, 8 215 

Binding effect on after acceptance, 8 214 
Certificate of sale, showing as to amount, 8 224, 
p. 473 

GhiUing bidding, 8 213, p. 460 


Bids—Continued, 

Competition, necessity, § 213, p. 460 
Conditional bids, 8 213, p. 458 
Conditions precedent, proceedings to enforce on 
failure to comply with bid, 8 222 
Consent to withdrawal, 8 214 
Damages, measure of on resale for failure to 
comply with bid, 8 220 
Defenses, failure to comply with bid, § 221 
Delay in payment, 8 216 

Election of remedies, failure to comply with bids, 
8 218 

Encumbered property, 8 201 
Enforcement, proceedings for on failure to com¬ 
ply with bid, 8 222 

Evidence, proceedings to enforce on failure to 
comply with bid, 8 222 
Execution creditor. 

Enforcement of bid as against, 8 222 
Proceedings to enforce bid by, 8 222 
Failure to comply with, 88 218-222, pp. 465- 
472 

Bidder acting as agent as defense, 8 221 

Defects prior to sale as defense, 8 221 

Defenses by purchaser, 8 221 

Fraud as defense, 8 221 

Liability for loss on resale, 8 220 

Liability for price paid, 8 219 

Measure of recovery against bidder, 8 219 

Mistake as defense, 8 221 

Penalties, 8 218 

Proceedings to enforce, 8 222 

Remedies, 8 218 

Resale, 

Conditional delivery of property prior 
thereto, 8 218 

Liability for loss thereon, 8 220 
Terms, 8 220 

Time for and notice, 8 220 
Highest bidder, 

Refusal to accept bid of, 8 227, p. 481 
Sale to, 8 213, p. 459 

Setting aside sale when made to person oth¬ 
er than, 8 232 
Inadequate bids, 8 214 

Mistake, defense of on failure to comply with 
bid, 8 221 

Notice, resale on failure to comply with bid, 8 
220 

Opening sale on account of offer of higher bid, 
8 235 

Parties, proceedings to enforce on failure to 
comply with bid, 8 222 
Payment, 88 216, 217, pp. 462-465 
Bond for purchase money, 8 217 
Cash or credit, 8 217 
Completion of sale requiring, 8 216 
Conditions of sale respecting, 8 216 
Credit, 8 217 
Delay in, 8 216 

Judgment creditor as purchaser, 8 217 
Lien creditor as purchaser, 8 217 
Set-off against bid, 8 217 
Penalties, failure to comply with bid, 8 218 
Persons authorized to make, 8 213, p. 458 
Pleading, proceedings to enforce on failure to 
comply with bid, 8 222 
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Bids—Continued, 

Proceedings to enforce, failure to comply with 
bid, I 222 

'Public outcry, bids received by telephone, | 213, 
p. 458 

Puffing, effect, t 213, p. 460 
Refusal to accept, § 214 

Highest bid, setting aside sale, | 227, p. 481 
Rejection, i 214 
Release from, § 214 

Remedies, failure to comply with bid, { 218 
Security, judge, % 214 
Selling officer, bidding by, § 213, p. 458 
Separate parcels, lack of as authorizing sale 
en masse, § 210, p. 450 
Several bidders, necessity, { 213, p. 459 
Solvency of bidder, determination, § 214 
Statutory provisions, post 

Stilling competition, combination for purpose of, 
§ 213, p. 460 

Stifling of bidding, purchaser, effect on title, § 
300 

Telephone, receiving by, | 213, p. 458 
Third persons, crying out by selling officer, § 
213, p. 458 

Time, resale on failure to comply with bid, § 
220 

Withdrawal, i 214 

Adjournment of sale as resulting in, { 209 
Written bids, S 213, p. 458 
Bill of sale. 

Conveyance to purchaser, 

Delivery, fi 275 
Necessity, § 260 
Recitals in, g 281 

Third party claims, admissibility in proceeding 
to establish, g 185, p. 410 
Bills and notes. 

Levy of writ on, mode and sufficiency, g 98 
Inability to, g 29 

Receivers, su])plementary prociH‘dings, title as 
passing to, g 392, p. 723 

Satisfaction of debt, acceptance of note as, g 
342 

Body execution, gg 407-450, pp. 76.3-836 

Action to recover jail fees, § 426, p. 788 
Actions ex contractu, g 413, p. 766 
Affidavits, ante 

Agent, disdmrge on consent, g 431 
Agreements as affecting, g 411 
Alias writ, g 424 

Amendment, affidavit in proceeding, g 420, p. 
778 

Appeal from adverse ruling on motion, g 420, p. 
776 

Arrest of debtor, g 426, p. 785 

Loss of lien of execution, g 136 
Previous order as essential, g 415 
Supplementary proceedings, g 369 
Assault and battery, right to in action for, g 
413, p. 770, n. 77 

Assignee of Judgment as entitled to writ, g 418 
Assignments of prison-limits bond, g 434, p. 797 
Attorney, discharge on (‘onsent, g 431 
Authority to issue, g 410 
Bond, waiver of irregularity by giving, g 428 

88 C. J.S.-88 


Body execution—Continued, 

Breach of promise to marry, right to In action 
for, g 413, p. 771 

Breaking and entering dwelling, right of officer, 
g 426, p. 786 

Gash deposits in lieu of prison-limits bond, g 
434, p. 794 

Certificate, discharge on, g 433 
Certifleate of judge, § 420, p. 777 
Clerk of court, proceedings by motion before, 
g 420, p. 776 

Commitment of debtor, g 426, p. 786 
Commitment to prison under as precluding levy, 
g 89 

Complaint, proceedings to procure, g 420, p. 777 
Conditions, discharge on, g 432 
Consent judgment as authority for, g 417 
Constitutional provisions, gg 408, 412 
Contract, right to in action arising out of, g 413, 
p. 766 

Conversion of property, right to in action for, g 
413, p. 770 

Creditor's bill, filing of as precluding, g 411 
Custody of debtor, g 426, p. 786 
Demand and refusal, g 420. p. 777 
Demand for payment, g 426, p. 785 
Directions to sheriff, writ as re<]uired to contain, 
g 422 

Discharge, post 

Discretion of court, supersedeas, g 427, p. 789 
Disposition of debtor, g 426, p. 786 
Docketing of judgment as essential, g 417 
Duration of imprisonment, g 426, p. 787 
Effect, g 407 

Ejectment, right to in action, g 413, p. 771 
Election of remedy, g 13 

Embezzlement, right to in action for, g 413, p. 
769 

Escape, rearrest as to, g 450 

Escape as breach of prison-limits bond, g 435 

Evidence, 

Proceeding for discharge as iioor debtor, g 
447, p. 829 

Proceedings to procure, g 420, p. 770 
Exemptions, g 419 

Extraneous fact, dependency on, g 414 
Females, exemption, g 419 

Fiduciaries, right to in actions for misapplica¬ 
tion of funds by, g 413, p. 709 
Fieri facias. 

Issuance In return, g 422 
Issuance of before return on, g 16 
Findings, proceedings to procure, g 420, p. 776 
Fines, right to in action to recover, g 413, p. 767 
Forfoitnms, right to in actions to recover, g 
413, p. 767 
Form of writ, g 422 
Fraud, action based on, § 414 
Hc»ariiig, post 
Idiots, exemption, g 419 
Infants, exemption, g 419 

Information and belief, affidavit on, g 420, p. 778 
Injunction against, g 151 

Injuries to iK'rson or property, right to in ac¬ 
tion for, g 413, p. 770 

Insanity, discharge from custody on ground, g 
432 
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Body execution—Continued, 

Insolvent or poor debtors, post 
Issuance of writ, § 422 
Jail fees, t 426, p. 787 
Jail liberties. Prison-limits bond, post 
Joinder of different causes of action, loss of 
right by, § 413. p. 771 
Joint defendants, § 419 
Judgment, 

Authority, g 417 

Proceedings to procure, S 420, p. 776 
Writ as required to conform to, § 422 
Jurisdiction to issue, g 410 

Proceeding for discharge as poor debtor, g 
446 

Justices of the peace, application to for dis¬ 
charge of poor debtor, g 443 
Leave of court, g 420, p. 776 
Legislature, exemption of members, g 419 
Lien, effect of taking body of defendant under, g 
136 

Lunatics, exemption, g 419 
Malicious prosecution. 

Discharge as poor debtor in action involv¬ 
ing, g 442. p. 815 

Prison-limits bond in action for, g 434, p. 794 
Mandamus, application for writ, g 420, p. 776 
Motion. 

Discharge on. g 432 
Proceedings by. g 420, p. 776 
Nature of action, dependency on, g 413, pp. 766- 
771 

Nature of writ, §g 12, 407 
Notice, 

Application for discharge as poor debtor, g 
444, pp. 819-822 

Proceedings to procure, g 420, p. 778 
Nulla bona, return of fieri facias, g 422 
Order, discharge, g 432 
Order directing, g 420, p. 779 
Order setting aside, g 427. p. 791 
Payment of Judgment, discharge on, g 430 
Penalties, right to in actions to recover, g 413. 
p. 767 

Personal property, right to in action to recover, 
g 413, p. 770 

Persons entitl(^d to writ, g 418 

Persons subject to writ, g 419 

Place of confinement of debtor, g 426, p. 786 

Pluries writ, g 424 

Poor debtors. Insolvent or jxior debtor, post 
Previous issue and return of execution, depend¬ 
ency on, g 416 

Previous order of arrest, dependency on, g 415 

Prison-limits bond, post 

Proceedings to procure, § 420, pp. 776-779 

Punishment, § 407 

Purpose, g 407 

Quashing of writ, g 427, p. 789 
Uearrest, g 450 

Kc<*ords. proceeding for discharge as poor debtor, 
g 448 

Release of debt to debtor, g 426, p. 788 
Renewed writ, g 424 
Return of writ, g 425 
Dependency on. g 416 
Right to. gg 411-419, pp. 765-776 


Body execution—Continued, 

Satisfaction of debt. 

Arrest of debtor under, g 338 
Service on part of person imprisoned thei*e- 
for, g 426, p. 785 

Satisfaction of judgment, discharge on, g 430 
Scire facias judgment as authority for, g 417 
Seal, writ as required to bear, g 422 
Search for or acceptance of property, g 426. p. 
785 

Setting aside of writ, g 427, p. 789 

Several defendants, imprisonment of one, g 407 

Signature, writ, g 422 

Spendthrifts, exemption, g 419 

Statutory provisions, post 

Stay of capias ad satisfaciendum, g 427, p. 789 
Submission of issue in proceedings to procure, 
g 420, p. 776 

Subsequent writ, rearrest on, g 450 
Sunday, discharge on, g 429 
Supersedeas, g 427, p. 788 

Supplementary proceedings, delay in issuance as 
excused by pendency of, g 409 
Sureties, right to. g 418 

Territorial limits of jail liberties on prison- 
limits bond, g 434, p. 796 
Teste, g 422 
Time, g 409 

Arrest of debtor, g 426, p. 785 
Motion to set aside, g 427, p. 790 
Return of writ, g 425 
Tort actions, g 413, p. 769 
Vacation of writ, g 427, p. 789 
Venue, writ as rc(|uin»d to show, g 422 
Voluntary c»scape, rearrest as to, g 450 
Waiver, 

Irregularities, g 428 

Objwtioii to defects in notice of application 
for discharge as poor debtor, g 444, p. 
821 

Witnesses, exemption from, g 419 
Writ, gg 421-425, pp. 779-785 
Alias and pluries writ, g 424 
Amendment, g 423 
Amendment of return, g 425 
Conformity to judgment, g 422 
Diiwtions to .««heriff, g 422 
Form, g 422 
Issuance, g 422 

Name of state, g 422 
Recital, g 422 

Reference to judgment, g 422 
Renewed writ, g 424 
Requisites, g 422 
Return, g 425 
Surplusage, g 422 
Waiver of irregularities in, g 428 
Wrongful arrest, g 455 

Bona fide purchasers at sale, gg 298-297, pp. 582-590 
Attorney or judgment creditor as, g 295 
Consideration, g 293 

Defects or irregularities in writ as affecting ti¬ 
tle, g 299 

Determination of question of bona fides, g 297 
Effect of being, g 293 

Effect of notice preventing being considered as, 
I 294, p. 587 
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Bona fide purchasers at sale—Continued, 

Equities, taking subject to, | 293 
Failure of title, remedies, 9 306 
Inquiry as essential, { 203 
Judgment creditor as, M 295, 296’ 

Knowledge sufficient to put on inquiry, | 204, p. 
583 

Notice, I 293; § 294, pp. 583*587 
Priority of lien, (| 129 
Purchasers from, §§ 296, 313 
Reversal or vacation of judgment as afTccting 
title, § 301 

Satisfaction of Judgment not appearing on rec¬ 
ord at time of sale, | 285 
Scope of inquiry, § 293 

Time of notice as affecting status, g 294, p. 586 
Valuable consideration, § 203 
Void judgment, sale under, § 293 
Bond on appeal, deposit in lieu of, resort to fund in¬ 
stead of issuing execution, fi 13 
Bondholders, injunction, protection, | 152, p. 361 
Bonds, 

See, also, Smirity, post 
Affidavit of illegality, necessity, § 147 
Body execution, 

I'rocceding under Insolvent or debtor’s 
act, gg 438-441, pp. 803-813 
Waiver or irregularity l>y giving of, § 428 
Injunction, 

Damages as rcco*\'erable against surety on, 
g 162 

Liability, g 164 
Necessity, g 150 

Levy of writ, officers making levy, g 92 
Liability, g 29 

Property released on giving of as subject to, g 
55 

I’urchasers at sale, g 217 

Receivers, supplementary proceedings, g 387, p. 
715 

Extension of receiv('rship, g 3S8 
Rights in resjject to property as dependent 
on filing of, g 392, p. 722 
Stay of execution, iK)st 
Suppieinentary proc**edings. 

Contempt, action on bond to secure ndease, 
g 400, p. 745 
Re«*eiver, g ,387, p. 715 

Extension of receivership, g .388 
Security for attendance on examination, g 
.369 

Third party claim, g 176 

Liability on, gg 192-194, pp. 427-431 
Release of lien for furnishing, g 171 
Requirements as to, g 176 
Waiver of objec^tions to suffl<'iency of no¬ 
tice by giving of, g 168 

Bounties, garnishee execution as reaching, g 406, p. 
760 

Breach of marriage promise, body execution in ac¬ 
tion for, g 41,3, p. 771 

Breaking and entering, body execution, right of of¬ 
ficer, g 426, p. 786 

Breaking of doors, levy of writ, g 96 
Buildings, levy of writ on as pi^rsonal property, 
mode and sufficiency, g 97, p. 249 • < * 


Bulky articles, levy of writ on, mode and sufficien¬ 
cy, g 97, p. 249 
Burden of proof. 

Affidavit of illegality, hearing, g 1,50, p. ,347 
Aid of execution, action in, g 384, p. 706 
Body execution. 

Action on, g 437, p. 802 
Proceeding for discharge as poor debtor, g 
447, p. 82i) 

Forthcoming bonds, 

Actions on, g 119, p. 286 
Third party claims, g 194 
Injunction, g 159 

Levy of writ, excessive levy, g 107 
Poor debtor’s bond, adioii on, g 441, p. 812 
Proceeds of sale, rule against sheriff for dis¬ 
tribution of funds, g 252, p. 521 
Purchasers at sale. 

Actions against, g 312, p. 614 
Actions to recover possession, g 310, p. 608 
Quieting title action, g 311 
Quashing of writ, motion, g 144, p. 335 
Quieting title, purchaser at sale, g .311 
Redemption sale, action to enforce right, g 261, 
p. 547 

Return, falsity, g .328 
Setting aside sale, 

Action for, g 239, p. ,50.3 
Motion for, g 238, p. 497, n. .31 
Third party claim, g 185, p. 405 

Determination as to parties having, g 186, 
p. 417 

Wrongful execution, action, g 4.57, p. 843 
Bushes, liability to execution, g 20 
Cancellation, 

Certificate of sale, g 224, p. 473 
SherifTs deed, g 279 

Capias ad satisfaciendum. Body execution, ante 
Capital stock tax, procewis of sale, preference in dls 
tribiilion, g 247, p. 514, n. 8 
Cause of action, nature as, g 1 
Caveat emptor, sales. 

Application of rule, g 221 
Doctrine as applicable to, g 287, p. 570 
Cemeteries, liability, g 35, p. 164 
Certainty, return, g ,321, p. (t29 
Certificate, 

Body execution, discharge on, § 4.3.3 
Poor debtor, discharge as, g 448 
Certificate of redemption, receipt of as eviden<*e ot 
payment of redemption money, g 259 
Certificate of sale, g 224, pp. 472-475 
Amendment, g 224, p. 473 
Assignment, g 224, p. 474 
Attestation, § 224, p. 474 
Bids, showing as to amount, § 224, p. 473 
Cancellation, g 224, p. 47.3 
Construction, g 224, p. 473 
Filing, g 223 

Form and contents, g 224, p. 47.3 
Information on delivery, g 224, p. 472 
Issuance of writ, showing as to, g 224, p. 473 
Lien required, g 224, p. 472 
Mistakes or inaccuracy, effect of. g 224, p. 474 
Purchaser of personal property as entitled to, g 
271 
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Certificate of sale—Continued, 

Redemption from sale, taking assignment of cer¬ 
tificate as, I 250 

Redemption of money, holder of as entitled to, i 
202 

Seal, § 224, p. 474 

Sherilf’s deed, assignee of certificate as' entitled 
to, § 313 

Signature, § 224, p. 472 
Statutory nature, § 224, p. 472 
Statutory provisions, compliance with, ( 224, p. 
473 

Title vesting by, § 224, p. 474 
Void deed as, § 224, p. 474 
Certiorari, 

Afiidavit of Illegality, remedy as substitute, S 
148, p. 343 

Afiirmaiiee of Judgment of Justice of the pence, 
issuance on, { 02 

Stay of execution, pendency of certiorari to de¬ 
termine validity of Judgment, § 139, p. 314 
Cestui que trust, intei'est of as subject to, { 41 
Chambers, 

Issuance of writ by Judge at, § 50, n. 98 
Stay of execution, power of Judge in, 8 139, p. 312 
Charitable organizations, property of as subject to, § 
34 

Charter party, liability to, earnings of steamboat un¬ 
der, 8 37 

Chattel mortgages, 

Levy of writ on property covered by, mode and 
sufficiency, 8 97, p. 248 

Purchaser of mortgaged property, title acquired 
as against mortgagee, 8 P* 

Supplementary proceedings, Interest of mortgagor 
as subject to, 8 349, p. 053 
Third party claims, admissibility in proceeding to 
establish, 8 185, p. 410 

Check, redemption from sale, payment by as suf¬ 
ficient, 8 258 

Chilling bidding, effect, 8 213, p. 460 
Choses in action, 

Ijevy of writ on, mode and sufficiency, 8 98 
Liability, 8 28 

Supplementary proceedings, application, 8 349, p. 
653 

Civil proceedings, supplementary proceedings as, 8 345 
Claim affidavit, levy of writ, defect as cured by re¬ 
citals in, 8 105, p. 200 

Claim bond, levy of writ, waiver of objection by giv¬ 
ing, 8 108 
Clerical errors. 

Amendment, 8 82, p. 222 
Effect, 8 70 

Quashing of writ, 8 143, p. 325 
Clerks of courts. 

Alias writ, issuance, 8 85, p. 231 
Body execution, proceeding by motion before, ( 
420, p. 776 

Entry of record of Judgment, condition precedent 
to issuance of writ, 8 9 

Extent and elegit, recordation of return in of¬ 
fice, 8 405, p. 757 

Indorsements, writ of execution, 8 80 
Injunctiofi, party to proceeding, 8 157 
Issuance of writ, 8 56 

Transcript of inferior court, 8 fill p. 195 


Clerks of courts—Continued, 

Payment of Judgment to, operation and effect, 8 
333 

Property in custody as subject, 8 55 
Signature, 8 79 
Cloud on title. 

Injunction to prevent, 8 152, p. 352 
Pleading in suit, 8 158, p. 372 
Redemption from sale, setting aside attempted re¬ 
demption as, 8 260 

Codefendants, defendant as entitled to execution in 
favor of plaintiff against, 8 14 
Collateral attack, 

Alias writs, 8 83 

Assignment of Judgment, Irregularity of issuing 
in name of assignee, 8 14 
Confirmation of sale, 8 226, p. 479 
Judgment on whi(*h execution stayed, 8 242 
Partial invalidity of Judgment on which based, 
8 8 

Quashing of writ. 

Motion as collateral attack on Judgment, 8 
143, p. 327 
Order, 8 144, p. 337 
Redemption from sale, 8 200 
Return, 8 329, pp. 631--635 

Rule prohibiting as precluding amendment, 
8 322, p. 624 
Sale, 8 242 

Sheriff’s deed, recitals in, 8 281 
Void execution, 8 83 
Void sales, 8 242 

Collateral matters, supplementary proceedings, ex¬ 
amination respecting, 8 378, p. 692 
Commissioners, supplementary proceedings, Jurisdic¬ 
tion of court to appoint, 8 373, n. 42 
Common law. 

Date of writ, 8 79 

Direction of writ to officer, 8 72 

Exemption, 8 19 

Lien, 

Duration, 8 131 
Relation back, 8 124 
Property subject. 

Crops, 8 20 

Equitable estates, 8 40 
Judgment, 8 21 

Pawned or pledged property, 8 47 
Personal property, 8 19 
Shares of stock, 8 32 
Return, 8 78 

Necessity, 8 315 
Sale, time, 8 208 
Seal, writ of execution, 8 79 
Community property, purchasers at sale, acquisition 
of title as against heirs, 8 293 
Compensation, 

Appraisers, 8 106, p. 268 

Receivers, supplementary proceedings, { 391, p. 
721 

Competition, 

Bids, necessity, | 213, p. 460 
Sale, promotion, 8 201 
Complaint, 

Body execution, proceedings to procure, | 420, p. 
777 
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Ck>mplaint—CSontlnued, 

Supplementary proceedings, institution by, § 305. 
p. 670 

Compromise and settlement. 

Affidavits of Illegality, unauthorized settlemc^it 
agreement as ground, § 148, p. 342 
Agreed order of as basis for writ, sufficiency, § 5 
Kcceivers, supplementary proceedings, i 391, p. 
718 

Satisfaction by, | 339 

Suspension of right by compromise after judg¬ 
ment, { 11 

Concealment, body execution, discharge as poor debt¬ 
or ns precluded, § 442, p. 815 
Conclusions of law, affidavit of illegality, sufficiency 
of, I 149 
Conclusiveness, 

Indorsements, S 80 

Levy of writ, indorsement, § 105, p. 262 
Return. § 329. pp. 031-635 

Extent and elegit, § 405, p. 766 
Suppiementury pr(K‘eedings, ^ 361 
Sheriff’s deed, § 282 

Concurrent Jurisdiction, issuance of writ, f 56 
Concurrent liens, priority as to, § 128, p. 298 
Concurrent remedies, statutory provisions respecting 
method of enforcing judgment, § 13 
Condemnation, third party claims, enforcement of 
judgment of, § 187, p. 422 
Conditionul bids, disregard, § 213, p. 458 
Conditional judgment. 

Enforcement by execution, J 7 
liCave of court as essential to issuance of writ, § 
59, p. 191 
Conditional sales. 

Levy of writ on property sold under, mode and 
sufficiency, § 97. p. 250 
Priority of lien, 8 128, p. 299 
Conditions, 

Body execution, discharge on, § 432 
Sale, ( 206 

Setting aside sale, imposition of, $ 240 
Stay of execution, § 139, p. 318 
Conditions precedent. 

Bids, proceedings to enforce on failure to com¬ 
ply with bid, { 222 
Injunction, 8 

Issuance of writ, 88 57-60, pp. 190-195 
Purchasers at sale, actions against, 8 312, p. 613 
Quashing execution, 8 142 

Rec'eivership, supplementary proceedings, 8 886 
Redemption from sale, pleading of in action to 
enforce right, 8 261, p. 546 
Sale, 8 197 

Setting aside sale, action for, 8 239, p. 500 
Supplementary proceedings, 88 359-361, pp. 662- 
666 

Wrongful execution, action, 8 457, p. 841 
Conduct of sale, 88 201-206, pp. 438-442 
Confession of judgment. 

Filing of papers authorizing entry as sufficient 
basis for writ, 8 5 
Issuance on, 8 7 

Confirmation o( sale, 8 224, p. 472 ; 8 226, pp. 475- 
580 

Application, 8 226, p. 476 


Confirmation of sale—Continued, 

Appraisement, regularity of as determinable on 
motion, 8 226, p. 477 
Collateral attack, 8 226, p. 479 
Cure of irregularities, 8 226, p. 479 
Determination of motion for, 8 226, p. 476 
Discretion of court, 8 226, p. 476 
Effect of order confirming, 8 226, p. 478 
Ex parte proceedings, 8 226, p. 476 
Exceptions, 8 226, p. 480 

Inadequacy of price ad ground for refusal, 8 226, 
p. 478 

Inquiry of proceedings, 8 226, pp. 475, 477 
Irregularities, cure, 8 226, p. 479 
Judgment creditor, objections, 8 226, p. 476 
Judgment debtor, objections, 8 226, p. 476 
Levy, regularity of as subject to determination 
on motion, 8 226, p. 477 
Ministerial nature of act, 8 226, p. 476 
Modification of terms of sale on hearing of mo¬ 
tion, 8 226, p. 478 

Necessity of order confirming, 8 226, p. 475 

Notice, 8 226, p. 476 

Objections, 8 226, p. 476 

Persons entitled to object, 8 226, p. 476 

Procedure, 8 226, p. 476 

Purchaser, objections, § 226, p. 476 

Relation back, order, 8 226, p. 479 

Rents and profits, right to as dating from, 8 304 

Reciuiremeiits as to, 8 196 

Res judicata, order confirming as, 8 226, p. 478 

Resale, 8 226, p. 478 

Return, regularity as determinable on motion, 8 
226, p. 477 

Betting aside order, 8 226, p. 480 
Statutory provisions, 8 226, p. 475 
Time, 8 226, p. 476 

Title, failure to have sale confirmed as defeating, 
8 226, p. 475 

Vacation of order, 8 226, p. 479 
Conflict of laws, levy of writ. 

Appraisement, 8 196, p. 264 
Operation and effect of, 8 119 
Pror)erty subject, 8 18 
Consent, 

Bids, withdrawal, 8 214 
lievy of WTit, necessity, 8 97, p. 243 
Redemption from sale, 8 254, p. .127 
Renewal of execution, 8 85, p. 230 
Supplementary prcK'eediiigs, 

Jurisdiction as conferred by, 8 358 
Reference, 8 373 
Termination, 8 397 

Consent Judgment, body exei*ution on, 8 417 
Consideration, 

Agreement not to issue execution, 8 17 
Bona fide purchasers, purchasers at sale, 8 293 
Redemption from sale, agreements as to, 8 2.53, 
p. 526 

Satisfaction of del)t, release with valuable con¬ 
sideration as, 8 339 

Third party claims, admissibility of evidence as 
to, 8 185, p. 410 

Consignment for sale, property as subject to sale 
on, 8 54 

Constitutional provisions. 

Body execution, 88 406, 412 
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Constitutional provisions-^Continued, 

Controlling effect, § 2 
Conveyance to purchaser, § 268 
Property subject, § 18 

Redemption from sale, constitutionality of stat¬ 
utes, g 253, p. 525 
Supplementary proceedings, g 346 
Construction, 

Affidavit of illegality, g 149 

Bond to proceed under Insolvent or poor debt¬ 
or’s act, g 438 

Certificate of sale, g 224, p. 473 
Levy of writ, entry, g 195, p. 261 
Pleading, injunction, g 158, p. 372 
Return, g 326 

Extent and elegit, g 405, p. 756 
Sheriff’s deed, g 280 
Statutory provisions. 

Construction in pari materia with exemp¬ 
tion statutes, g 18 
Redemption from sale, g 253, n. 525 
Supplementary proc*eedings, statutory provisions 
relating to, g 346 

Constructive seizure, levy of writ, sufficiency, g 97, p. 
244 

Contempt, 

Commitment for failure to pay fine for as, g 1 
Examination of debtor, failure to attend, g 390, p. 
736 

Levy of writ, maintenance of jurisdiction by pun¬ 
ishment, g 110 

Supplementary proceedings, gg 398-401, pp. 735- 
748 

Abandonment of proceedings, g 400, p. 743 
Abatement of proceedings, g 400, p. 743 
Acts constituting, g 309, pp. 735-740 
Affidavit, g 400, p. 743 

Insufficiency of as defense, g 399, p. 742 
Attachment for, g 400, p. 743 
Attorneys, interference with orderly pro¬ 
cedure, g 399, p. 735 
Bail, g 401 

Bankruptcy, defense of discharge in, g 399, 
p. 741 

Bond, action on bond to secure release from 
arrest on attachment for, g 400, p. 745 
Commitment, g 400, p. 746 
CToiicurrent jurisdiction, g 400, p. 742 
Cost, g 402 

Defenses, g 399, p. 740 

Depriving receiver of possession of property 
of, g 399, p. 735 

Determination of proceedings to punish, g 
400, p. 744 

Discharge from imprisonment, g 401 
Disc*retion of court, g 399, p. 735 
Disobedience of order to deliver or pay over, 
g 399, p. 740 

Entitling papers in action to punish for, § 
400, p. 743 

Evasive answers, g 899, p. 737 
Examination of debtor, refusal or failure to 
appear for, g 399, p. 736 
Excessive fine, g 401 
Excuses, g 399, p. 740 
False answers, g 399, p. 737 
Females, punishment for, g 401 


Contempt—Continued, 

Supplementary proceedings—Continued, 

Fines or imprisonment, g 401 
Hearing on motion to punish for, g 400, p. 
744 

Immaterial defects in order as defense, g 399, 
p. 741 

Imprisonment, g 401 
Injunction, violation, g 399, p. 737 
Insolvency, defense of discharge in, g 399, p. 
741 

Intorfei-ence with examination of witness, g 
399, p. 735 

Invalidity of order or service as defense, g 

399, p. 741 

Irregularities as defense, g 399, p. 741 
Jurisdiction of proceeding punished for, g 

400, p. 742 

Modification of order as defense, g 399, p. 741 
Neglect to obey valid order, g 398 
Order adjudging, g 400, p. 745 
Power to punish, g 400, p. 742 
Procedure relating to, g 400, p. 743 
Production of books, refusal to comply with 
order for, g 399, p. 735 
Proof, g 400, p. 745 
Punishment, g 401 

Referee’s power to punish, g 400, p. 743 
Refiisnl to answer questions, g 399, p. 737 
Refusal to obey valid order, g 398 
Release from imprisonment, g 401 
Reversal of order ns defense, g 399, p. 741 
Rule to show cause, g 400, p. 743 
Satisfaction of judgment as defense, g 390, p. 
740 

Service of order adjudging, g 400, p. 746 
Statutory provisions, relating to, g 398 
Stay of proceedings as defense, g 399, p. 741 
Stay of punishment, g 401 
Suing receiver without leave of court, g 399, 
p. 736 

Sui)erseding of order as defense, g 399, p. 741 
Turn over order, disobedience, g 399, p. 740 
Vacation of order as defiuise, g 3i)9, p. 741 
Waiver of objection, § 400, p. 744 
Warrant of commitment, g 400, p. 746 
Transfer of property, illegal transfer, g 399, p. 
735 

Contents of writ. Form and contents of writ, post 
Omtingency, Judgment based on as sufficient basis 
for writ, gg 6, 7 

Contingent interest, liability to execution, g 36, p. 167 
Contingent liability, lien as affecting, g 125 
Contingent remainder, sale, g 287, p. 573 
Continuance, 

Body execution, application for dfscharge as poor 
debtor, g 447, p. 824 

Quashing of writ, motion, g 144, p. 334 
Temporary injunction, g 160, p. 380 
(’/ontractors, materials of as subject to sale on, g 51 
(’ontracts, 

Bee also, Agreements, ante 
Body execution in actions founded on, g 413, p. 
766 

Interest arising under as liable to sale on, g 42 
Redemption from sale, apportionment, g 253, p. 
527 
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Conversion. Trover and conversion, post 
Conveyance to purchaser, §§ 266-283, pp. 554-^67 
See also, SherilTs deed, post 
Acknowledgment, sheriff’s deed, { 275 
Attestation, deed, § 275 
Authority to make, § 269 
Bill of sale, ante 

Certificate of sale, purchaser of personal proper¬ 
ty as entitled to, § 271 
Constitutional provisions, ( 268 
Death of Judgment debtor, effect of^ § 271 
Death of party entitled, i 271 
Delivery of deed, | 275 
Demand, § 271 
Deputies, 

Acknowledgment of deed, || 275 
Execution of deed by, § 269 
Description of property, § 277 
Equity, 

Oompeliing, § 272 
Iiijuiiction restraining, § 273 
Execution of deed, g 275 

Expiration of term of office, execution after, I 
269 

Eorin and contents, §§ 276, 277 
Injunction, § 273 

Judgment debtor, objections, g 274 
Loss of deed before registration, g 266 
Mandamus, rein(*dy by to comiiel, g 272 
Misrecital of facts, validity as affected, g 276 
Necessity of deed or bill of sale, g 266 
Objections, g 274 

Payment, conditions precedent to, g 271 

Perfection of legal title, g 266 

Persons authorised to make, g 269 

Pleading, suit to enjoin execution of deed, g 273 

Presumptions, 

Delivery of deed, g 275 
Execution of deed, g 267 
Proceedings to compel, g 272 
RecHjrding and registration, g 278 
Relation back, g 283 
Restraining taking or delivery, g 273 
Right to, g 271 
Seal, deed, g 275 

Selling officer, authority to make, g 269 

Several purchasers, execution of deed to one, g 271 

Statutory provisions, post 

Tender of payment, condition precedent, g 271 

Time, 

Acknowledgment of deed, g 275 
Making, g 270 
Copyrights, 

Liability, g 25 

Purchaser of copyrighted matter, rights acquire<l, 
g 290 

Supplementary proceedings, application, g 349, p. 
653 

Coroner, direction of writ to, g 72 
Corporate stock. 

Levy of writ, mode and sufficiency, g 99 
Supplementary proceedings, shares of as subject, 
g 349, p. 654 
Corporations, 

Property subject, g 34 


Corporations—Continued, 

Quashing of writ. 

Right of corporation in voluntary dissolution 
to move for, g 144, p. 333 
Voluntary dissolution as ground, g 143, p. 
326 

Supplementary proceedings, 

Examination of as third party, g 362 
Maintenance against, g 348 
Service of order, g 366, p. 678 
Corroboration, return, extrinsic evidence as admissi¬ 
ble, g 328 
Costs, 

Affidavit of illegality, hearing on, g 150, p. 349 
Contempt, supplementary proceedings, g 402 
Injunction, g 162 

Levy of writ, levy of sufficient amount to satis¬ 
fy. g 107 

Poor debtor, proceedings for discharge as, g 447. 

p. 826 

Procf*eds of sale. 

Payment, g 244 

Proceedings for distribution, g 252, p. 523 
Quashing of writ, g 144, p. .'138 
Receiver, supplementary prrx'f^edings, action by or 
against, g 393, p. 731; g 402 
Redemption from sale. 

Action to enforce right, g 261, p. 548 
Amount required to redeem as including, g 
256 

Setting aside sale, proceedings for, g 240 
Setting off against judgment, single execution for 
r<»covery of excess, g 5 
Supi>leinentary proceedings, g 402 
Third party claims, g 190 

Writ of execution, conformity to Judgment as to, 
g 75 

Counteraffidavit, 

Illegality, amendment, g 149 
Supplementary proceedings, third party order, g 
365, p. 675 
Counties, 

Issuan(‘o of execution, county to which issued, gg 
63, 64 

Purchase at sale, g 212 
Sale of real property within, g 207 
County warrants, liability to c'xecutioii, g 29 
Court commissioner, supplementary proceedings, coii- 
tcunpt, power to punish, g 400, p. 743 
Courthouse door, sale, real proiK»rty, g 207 
Courts, 

Contrcil over execution, g 90 
Issuance of writ, g 56 

Levy of writ, directions concerning property to 
be levied on, g 95, p. 241 
Moiu'y in hands as subject, g 55 
Proceeds of sale, power to adjust priorities, | 
252, p. 519 

Return, making of to court issuing execution, g 
317 

Supideinentary proceedings, 

Authority, g 358 

Order for payment or delivery of property, g 
;183, p. 6i)8 

Receiver, power to appoint, g 387, p. 711 
Creditors, 

Judgment creditors, post 
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Oredltors—Continued, 

Lien creditors, post 

Return, amendments on application, t 322, p, d25 
Creditor's bill, 

Body execution as precluded by filing, S 
Lien, 

Relation back, ( 395 

Resort to as resulting in loss of Hen, | 137 
Supplementary proceedings, substitute, § 345 
Credits, special executions against, § 406, pp. 757-763 
Criminal liability, levy of writ, removal or secretion 
of property, § 122 

Croppers, interest of as subject to execution, | 20 
Crops, 

Extent and elegit, rights as to, f| 403, p. 754 
Levy of writ on, mode and sufficiency, § 07, p. 
247 

Liability, i 20 

Purchaser at sale, rights as to, § 286 
Cross-complaint, setting aside sale, action, 8 239, p. 
500 

Cross demands, injunction on ground of existence, 8 
152, p. 365 
Cross-examination, 

Supplementary proceedings, 8 378, p. 692 
Third party claims, premature rule on claimant 
to submit to, § 186, p. 416 
Cumulative remedies. 

Forthcoming bonds, recovery on, 8 116i P- 285 
Statutes, 8 13 

Third party claim, establishment of, 8 139, p. 388 
Currency, redemption from sale, payment by as suf¬ 
ficient, 8 258 
Custody of law. 

Injunction to protect property in, 8 152, p. 356 
Levy of writ on property in, quashing, 8 199 
Property in as subject to, 8 55 
Supplementary proc'eedings. 

Examination of third person as to property 
in, 8 362 

Property in as subject to, 8 349, p. 654 
Custody of property, 

Adverse party claim, 8 177 
Injunction, effect, 8 133 
Levy of writ, 8 113 

Customs and usages, form and contents of writ, com¬ 
pliance with as sufficient, 8 39 
Damages, 

Affidavit of illegality, 8 150, p. 349 
Agreement not to issue writ, violation, 8 17 
Forthcoming bond, amounts recoverable, 8 119, p. 
287 

Injunction, recovery, 8 132 
Poor debtor's bond, breach, 8 441, p. 812 
Prison-limits bond, action on, 8 437, p. 802 
Purchaser at sale. 

Recovery for waste during redemption pe¬ 
riod, 8 305 

Recovery for wrongful detention of prop¬ 
erty, 8 310, p. 609 

Stay of execution, issuance of execution pending, 
8 141 

Third party claims, unsuccessful claimant, § 189 
Wrongful execution, 8 458 

Persons entitled to and persons liable, 8 453 

Date, 

Levy, priority according to, 8 127, p. 295 


Date—Continued, 

Return, contradiction, 8 329, p. 632 
Writ of execution, 8 79 

Day of execution, return, excuse for delay, f 318 
Death, 

Alias or pluries writs, Issuance after death of 
party, 8 85, p. 231 

Amendment of return after death of officer mak¬ 
ing levy, 8 322, p. 626 

Conveyance to purchaser after death of party 
entitled, 8 271 

Issuance of execution, effect of death of parties 
after Judgment, 8 35, pp. 201-204 
Judgment debtor, supplementary proceedings, title 
acquired by receiver as affected, 8 392, p. 
724 

Lien, loss or suspension by death of partj^ 8 '131 
Receivers, supplementary proceedings, effect, ^ 
389 

Debtors. Judgment debtors, post 
Debts, liability in respect to debts due or owing, 8 28 
Deceased i)ersons, estates as sul>Ject, 88 48-50 
Declaration of levy, personal property, 8 97, p. 246 
Declarations, third party claims, admissibility of, 

8 185, p. 412 

Decree. Judgment or decree, post 
Deeds, 

Conveyance to purchaser, ante 
Priority as to, recordation as affecting, 8 128, p. 
301 

Redemption from sale, right of redemptioner to, 

8 234 

Return, reference to in describing land, § 321, p. 
622 

Third party claims, admissibility in proceedings • 
to establish, 8 185, p. 409 
De facto officers, levy of writ by, 8 02 
Default Judgment, 

Issuance of execution on, time, 8 36, p. 205 
Third party claims, § 186, p. 416; 8 187, p. 422 
Setting aside, 8 101 

Defects, 

Entry of Judgment, validity of writ as affected, 
80 

Purchasers at sale, 88 298-300 
Sheriff’s deed, recitals as curing, 8 281 
Defenses, 

Bids, failure to comply with, 8 221 
Bond to proceed under insolvent or poor debtor’s 
acts, actions on, 8 441, p. 810 
Forthcoming bond, third party claims, 8 104 
Levy of writ, actions against bailee or receiptor, 

8 115 

Permitting nonresident to enter after Judgment, 
suspension of right to writ, 8 H 
Prison-limits bond, action to enforce, 8 437, p. 
800 

Purchasers at sale. 

Actions against, 8 312, p. 613 
Proceedings to recover possessions by, § 810, 
p. 605 

Receivers, supplementary proceedings, actions by, 

8 393, p. 729 

Scire facias to obtain new execution, | $5, p.,231 

Setting aside sale, action, 8 236 

Stay of execution, security, 8 104, p. 321 
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Defenses—Oontinuedf 

Supplementary proceedings, contempt, § 300, p. 
740 

Wrongful execution, actions, 8 457, p. 842 
Deficiency, redemption from sale, property as subject 
to Hen for on redemption by judgment debtor, § 
203, p. 551 
Definitions, 8 1 

Alias writs, 8 85, p. 225 
Capias ad satisfaciendum, 8 12 
Debts, 8 400, p. 750 
Distringas, 8 12 
Earnings, 8 400, p. 758 
Elegit, 8 403, p. 750 
Extent, 8 403, p. 750 
Fieri facias, 8 12 
Levari facias, 8 12 
Levy, 8 88 

Personal property, 8 302, p. 723 
Pluries writ, 8 85, p. 225 
Proceeds of sale, 8 243 
Restitution, writ, 8 12 
Return, 8 314 
Sale, 8 1^>3 

SptK'ial execution, 8 12 
Stay of execution, 8 130, p. 311 
Venditioni exponas, 8 200 
Delay, 

Injunction, 

Damages when obtained for purpose of, 8 
102 

Issuance of execution, 8 152, p. 355 
Issuance of writ, effect, 8 06, p. 200 
Lien, loss of by delay In executing writ, 8 135 
Payment of bid, 8 216 
Quashing of writ, motion, 8 144, p. 334 
Return, 

Effect, 8 318 

Title of purchaser, 8 330 
P'xcuses, 8 318 

Supplementary proceedings, termination by, 8 307 
Third party cluinis, penalty for filing for pur¬ 
pose of, 8 380 

Delegation of authority. Issuance of writ, 8 06 
Delivery, 

Affidavit of illegality, 8 149 
Issuance of writ, nec^essity, 8 67 
Priority of lien according to, 8 127, p. 204 
Sheriff’s deed, validity as affected, 8 275 
Delivery bond. Forthcoming bond, post 
Demand, 

Adverse party claims, necessity, 8 181 
Alias writ, renewal of as essential, 8 85, p. 231 
Conveyance to purchaser, 8 271 
Issuance of writ, conditions precedent, 8 58 
liOvy of writ, condition precedent, 8 
Receivers, supplementary proceedings, condition 
precedent to action by, 8 393, p. 727 
Sale, division of property for purpose of sale in 
parcels, 8 210, p. 449 
Third party claimant, necessity, 8 168 
Demurrer, 

Affidavits of illegality, 8 349 
Injunction, suit, 8 358, p. 376 
Redemption from sale, bill to enforce right, 8 261, 
p. 546 


Demurrer—Continued, 

Supplementary proceedings, third party order, ap¬ 
plication, § 865, p. 676 
Third party claims, 8 183 
Depositions, supplementary proceedings, 8 380 
Deposits in bank, liability to, 8 24 
Deposits in court. 

Liability to seizure, § r»5 

Redemption from sale, conditions precedent to 
action for, 8 261, p. 545 
Depreciation, levy of writ, allowance, 8 167 
Depressing bidding, affidavit of illegality on ground 
of agreement for, 8 148, p. 342 
Deputies, 

Conveyance to piirchaser. 

Acknowledgment of deed, 8 275 
Execution of deed by, § 269 
Delivery of writ to, sufficiency, 8 67 
Return, 

Making in name of principal, 8 316 
Signing, 8 319 
Description of judgment. 

Supplementary proceedings, affidavit in, 8 365, p. 
672 

Writ of execution, 8 73 
Description of property, 

Extent and elegit, return as required to show, 8 
405, p. 7.55 

Injunction, pleading in suit for, 8 358, p. 373 
Levy of writ, 

Ilebtor as required to furnish description of 
property on which levy is to be made, 
8 95, p. 240 

Indorwunent as required to show, 8 105, p. 
259 

On which levy is to be made, 8 65, p. 240 
Notice of sale, § 211, p. 453 
Return, 8 321, p. 622 
Extent, § 405, p. 754 
Sheriff’s deed, § 277 

Destroyed writ, reestahlishmcnt, 8 85, p. 23*3 
Destruction of record, judgment or decree, issuance 
notwithstanding, 8 H 
Determinable estate, liability, 8 36, p. 167 
Devisees, interest of as subject to seizure and sale 
on, § 49 
Diligence, 

Injunction as requiring, § 155 
Satisfaction, proceeding b) satisfy entry, 8 344 
Direction for execution, judgment or decree*, neces¬ 
sity of, 8 6 

Direction of officer, writ of execution, § 72 
Direction of verdict. 

Affidavit of illegality, hearing on, § 150, p. ,348 
Purchasers at sale, actions against, 8 312, p. 614 
Third party claims, 8 1^6 p. 418 
Directions, 

•ludgment creditor us bound to instruct levying 
officer, § 90 
Levy of writ, 8 60 

Writ of execution, property to be taken, § 77 
Disbursements, supplementary proceedings, allow* 
aiu*e for, 8 402 
Discharge, 

Body execution, §§ 429-449, pp. 791-834 
Affidavit, 8 433 
Agent, consent, 8 431 
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Discharge—Continued, 

Body execution—Continued, 

Agreement, i 431 
Attorney, consent, § 431 
Bond to proceed under insolvent or poor 
debtor’s act, |§ 438-441, pp. 803-813 
Actions, § 441, p. 810-813 
Amount, § 438 

Answer in action on, | 441, p. 812 
Appearance for examination, § 439, p. 
806 

Approval, g 438 

Burden of proof in action on, | 441, p. 
812 

Conditions, g 438 
Construction, g 438 

Damages recoverable on, g 441, p. 812 
Defenses to action on, g 441, p. 810 
Departure of debtor as breach, g 439, 
p. 807 

Designation of amount, g 438 
Discharge of debtor, g 430, p. 809 
Disclosure, g 439, p. 807 
Evidence in action on, g 441, p. 812 
Execution, § 438 
Forfeiture, § 439, p. 805 
Liability and discharge of sureties, § 
440 

Measure of damages for breach, g 441, p. 
812 

Notice essential to avoid forfeiture, g 
439, p. 807 
Oath, § 439, p. 808 

Performance of breach, g 439, pp. 805- 
809 

Pleading in action on, g 441, p. 811 
Presumption in action on, g 441, p. 812 
Beturn, g 438 
Statutory provisions, g 438 
Sureties’ liability, g 440 
Surrender to avoid forfeiture, g 439, p. 
808 

Time of performance, g 438 
Certificate, g 433 

Compliance with statutory provisions, g 429 
Conditions imposed, g 432 
Consent of creditor, g 431 
Debtor for failure of creditor to pay jail 
fees, g 426, p. 788 
Determination of motion, g 432 
Hearing on motion, g 432 
Insolvent or poor debtors, post 
Motion, g 432 
Order, g 432 

Payment of judgment, g 430 

Prison-limits bond, gg 434-437, pp. 793-803 

Rearrest as to, g 450 

Satisfaction of Judgment, g 430 

Sunday, g 429 

Judgment issuance in case, g 11 
Satisfaction of debt, discharge without, g 339 
Sheriffs receipt as siifflcient as, g 333 
Stay of proceedings operating as, g 141 
Disclaimer, 

Supplementary proceedings, effect, g 383, p. 697 
TiUe, right of judgment creditor as defeated by, 
151 


Discontinuance, adverse party claims, g 182 
Discovery, supplementary proceedings, g 345 
Discretion. Selling officer, post 
Discretion of court. 

Amendments, writ of execution, g 82, p. 222 
Body execution, supersedeas, g 427, p. 789 
Confirmation of sale, g 226, p. 476 
Injunction, g 151 

Cloud on title, prevention of, g 152, p. 353 
Damages, g 162 
Dissolution of, g 160, p. 380 
Leave to issue writ, g 59, p. 192 
Levy of writ, amount of property to be levied 
on, g 107 

Quashing of writ, g 144, p. 336 
C^sts, g 144, p. 338 

Redemption from sale, costs in proceedings to en¬ 
force right, g 261, p. 548 
Return, substituted return, g 322, p. 624 
Sale, opening or vacating, g 240 
Setting aside sale, g 240 
Stay of execution. 

Garnishment of judgment debtor as ground, 
g 139, p. 314 
Grant, § 130, p. 318 
Substituted return, g 322, p. 624 
Supplementary proceedings, 

Adjournment, g 371 

Contempt, acts constituting, g 399, p. 735 
Costs, § 402 

Examination of third persons, g 362 
Order for examination, g 366, p. 676 
Order for payment or delivery of property, 
§ 383, p. 698 
Proceed ure, § 358 
Receivership, g 386 
Representation by counsel, § 375 
Stay, g 357 

Vacation of order for examination, g 368, p. 
682 

Third party claims. 

Conduct of trial, g 186, p. 416 
Costs, g 190 

Issues on rule for interpleader, g 169, p. 390 
Written pleading, g 183 
Discretion of selling officer, time, g 208 
Dismissal, 

Affidavit of illegality, g 150, p. 348 
Effect, g 149 

Injunction, application, g 160, p. 379 
Dismissal and nonsuit. 

Adverse party claims, proceeding to establish, g 
182 

Setting aside* sale, proceedings, g 240 
Supplein(*ntary proceedings. 

Irregularity on adjournment as resulting in, 
g 397 

Second proceeding as precluded, g 355 
Third party claims, g 186, p. 418 
Effect, g 191 

Want of jurisdiction appearing, g 187, p. 421 
Disqualification, offi(*er regularly serving writ, di¬ 
rection to other officer, g 72 
Disseizin, levy of writ, operation as, g 110 
Dissolution. Injunction, post 
Distinctions, g 1 

Special and general executions, g 12 
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Distributees, interest of as subject to, | 50 
Distringas, 

Nature of remedy, | 12 
Sale under, § 200 

Division of judgment, separate executions by, t 5 
Docketing, 

Issuance of execution in county in which docket¬ 
ed, t 64 

Judgment, condition precedent to issuance of 
writ, § 9 

Dominion over property, levy of writ, officer as re* 
qulrod to assume, | 07, p. 244 
Dormant executions. 

Limitations, § 135 

Stay of proceedings as prevention, i 141 
Dormant Judgment, 

Estoppel to attack sale on execution under, § 
228, p. 485 

Injunction to prevent execution on, § 152, p. 355 
Issuance on, g 7 

Quashing of writ, sale of property under as 
precluding, § 144, p. 334 

Bet urn of nulla bona of execution issued on, § 
318 

Supplementary proceedings on, g 354 
Dower, supplementary proceedings, 

Application to, g 349, p. 653 
Receiver’s action to admeasure, g 393, p, 727 
Drafts, redemption from sale, payment by as suffi¬ 
cient, g 258 

Drainage districts, property as subject, g 35, p. 166, 
n. 30 

Due process of law, purchasers at sale, recovery of 
possession l)y, g 309 

Dummy transactions, supplementary proceedings, in¬ 
quiries c'oncerning, g 378, p. 693 
Duplicate, writ of execution, g 85, p. 233 
Duration of lien, g 131 

Duress, prison-limits bond, defense of In proceed¬ 
ings to enforce, g 437, p. 800 
Earnings, supplementary proceedings. 

Appointment of receiver to collect, g 386 
Liability, g 352 

Easements, purchaser at sale, acquisition of, g 290 
Ejectment, 

Body execution in action, g 413, p. 771 
Purchase at sale. 

Mortgagee hi possession, g 302 
Recovery of possession by, g 310, p. 604 
Recovery of rents as main prolits during 
redt^mption period, g 304 
Remedy as available against, g 312, p. 612 
Tender of amount paid as condition preced¬ 
ent to maintenance against, g 307 

Election of remedies. 

Bids, failure to comply with, g 218 
Enforcement of judgment, g 13 
Supplementary proceedings, g 356 
Third party claimant, g 108 
Elegit. Extent and elegit, post 

Embezzlement, body execution in actions for, g 413, 
p. 768 

Emblements, liability, g 20 

Eminent domain, iiun^hascr at sale as entitled to 
proceeds as to part of property condemned, g 
200 


Encumbrancers, 

Levy of writ, making on encumbered property, g 
95, p. 241 

Mode of sale as to encumbered property, g 201 
Purchasers at sale, 

Personal liability in respect of, g 312, p. 612 
Property as taken subject to, g 291, pp. 577- 
581 

Supplementary procwdliigs. 

Injunction ri'straliiing, g 370, p. 685 
Rec*elvers, title acquired as to encumbered 
property, g 392, p. 725 
End of the law, definition as, g 1 
Entitling. Supplementary proewdings, post 
Entry, 

Judgment, 

Condition precedent to issuance of writ, g 
9 

Issuance of writ, time as l)eginning to run 
from date of, g 66, p. 208 
Levy of writ, g 105, pp. 257-262 
Premises, g 97, p. 243 
Sale, g 223 

Satisfaction, vacation, g 344 
Satisfaction of execution, g 341 
Equitable estates, 

Liability to seizure on, g 40 
Purchaser at sale, g 289 

Equitable lien, supplementary proceedings, receivers, 
action to enforce, § 393, p. 727 
Kfpiitable owner, judgment or decree, issuance of 
writ by, g 14 

Equitalde preference, proceeds of sale, g 247, p. 510 
Equitable title. 

Purchaser at sale, g 260 

Remedies available to obtain possession in 
case of, g 310, p. 605 

Sheriff’s deed, incorrect description in, g 277 
Third party claims based on, g 170 
Equity, 

Accident, independent ground ft)r relief in, g 151 
Adjustment of controversies, third party claims, 
§ 169, p. 388 

Conveyance to purchaser, 

Injunction restraining, g 273 
Jurisdiction to compel, g 272 
Extent and elegit, remedy for excessive levy In, 
§ 403, p. 752 

Form and contents of writ Issued l>y courts of, 
g 69 

Fraud, independent ground for relief in, g 151 
Injunction, post 

Liens, priorities determined on bill in, g 130 
Mistnk(\ independent ground for relief in. § 151 
Money judgment in form of decree in, enforce¬ 
ability by, g 4 

Proceeds of sale, adverse claim to as determina¬ 
ble by bill in equity, g 252, p. 521 
Pro<*ess, control over, g 151 

Purchnsors at sale, recovery of iiossosslon in, § 
310, p. 605 

Quashing of writ, jurisdiction of court, g 144, p. 
331, n. 46 

Redemption from sale, enforcement of right In, 
g 2G1, p. 543 

Return, amendment to promote, § 322, p. 624 
Rule to open Judgment, relief, § 151 
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Equity—Continued, 

Satisfaction, vacation by bill In, g 344 
Setting aside sale, bill as lying in, g 239, p. 499 
SherifTs deed, reformation or cancellation in, g 
279 

Stay of execution, equitable grounds, g 139, p. 313 
Surplus, relief granted as to, g 95, p. 241 
Third party claims, establishment by proceed¬ 
ing in. g 169, p. 387 
Equity of redemption, 

Debtor's right to redeem from execution sale as, 
g 253, p. 524, n. 03 

Foreclosure of as defeating right of Judgment 
debtor, g 254, p. 529 
Levy of writ on, 

Mode and sufficiency, g 101 
Rights acquired as to, § 114 
Liability to, foreclosure of mortgaged property, 
g 45 

Purchaser, interest acquired, g 290 
Purchaser at sale, acquisition of, g 287, p. 573 
Receivers, supplementary proceedings, g 380 
Erroneous Judgment, validity of execution issued 
thereon, g 8 
Escape, 

Body execution. 

Breach of Jail-limits bond, g 435 
Rcarrest as to, g 450 

Debtor arrested under execution against person, 
satisfaction of debt as resulting, g 338 
Escrow, sherilTs deed put in, title as not passing 
until conditions are performed, g 275 
Estates, 

Decedents, liability, gg 48-60 
Leasehold estate, post 
Purchaser at sale, g§ 287, 288, pp. 570->575 
Redemption, right of as, g 253, p. 524, n. 63 
Subject, g 36, pp. 167-170 
Third party claims, basis, g 170 
Estates fbr years. 

Liability, g 36, p. 169 

Purchaser at sale, acquisition, g 287, p. 573 
Estoppel, 

Adverse party claim, assertion or denial, g 178 
Affidavit of illegality, contradiction, g 150, p. 347 
Dormant Judgment, attack on sale of execution 
under, § 228, p. 485 
Exc*essive levy, g 107 
Forthcoming bond. 

Resulting in, g 116 

Surety on as estopped to attack validity of 
sale, g 228, p. 486 
Judgment creditor. 

Adverse party claim, g 178 
Attack on validity of sale, g 228, p. 485 
Judgment debtor, estoppel to attack sale, g 228, 
p. 483 

Levy of writ. 

Excessive levy, g 107 
Objections to irregularities, g 108 
Receiptor, g 115 

Sufficiency of description, g 105, p. 259 
Lien creditors, attack on validity of sale, g 228, 

p. 486 

Liens, contesting or setting up as against pur¬ 
chaser, g 291, p. 570 


Estoppel—Oontittued, 

Purchaser at sale, g 228, p. 485 

Contest of lien of property, g 291, p. 578 
Redemption from sale, g 255 

Attempt to redeem as precluding attack on 
sale, g 228, p. 484 
Objections to, g 260 
Return, setting aside, g 325 
Sale, conduct precluding attack on validity, g 
228, pp. 483-486 
Stay of execution. 

Liability on bond by, g 140, p. 321 
Surety as estopped to show Judgment was 
void, g 228, p. 486 

Supplementary proceedings, receivers, defects or 
irregularities in appointment, g 887, p. 715 
Third party claims, attack on judgment, g 173 
Third persons, attack on validity of sale, g 228, 
p. 486 

Wrongful execution, g 456 

Evasive answers, supplementary proceedings, con¬ 
tempt as result in, g 399, p. 737 
Eviction, selling officer, authority to evict execution 
defendant, g 302 
Evidence, 

Affidavit of illegality, g 150, p. 347 
Hearing, g 150, p. 346 
Aid of execution, action in. g 384, p. 706 
Bids, proceedings to enforce on failure to com¬ 
ply with bid, § 222 
Body execution. 

Proceedings for discharge as poor debtor, g 
447, p. 829 

Proceedings to procure, g 420, p. 779 
Burden of proof, ante 
Forthcoming bonds, 

Actions on, § 119, p. 286 
Third party claims, g 194 
Indebtc»dness, liability, g 29 
Injunction, g 158, p. 376; g 159 
Payment of judgment, g 342 
Poor debtor’s IkjihI, actions on, g 441, p. 812 
Presumptions, post 

Prison-limits bond, action on, g 437, p. 802 
Purchasers at sale. 

Actions against, g 312, p. 614 

Actions to recover possessions, g 310, p. 608 

Title, g 309 

Quashing of writ, motion, g 144, p. 335 
Quieting title, purchase at sale, g 311 
Receivers, supplementary proceedings, actions 
by, g 393, pp. 730, 731 

Redemption from sale, action to enforce right, 
g 261, pp. 545, 547 

Return, operation and effect as, g 328 
Satisfaction of debt, g 342 

Setting aside sale, action for, g 238, p. 497; g 
239, p. 503 

Sheriff’s deed, admissibility to prove title to 
property described, g 280 
Supplementary proceedings. 

Contempt, g 400, p. 745 
Service of order for examination, g 367 
Third party claims, g 185, pp. 405-416 
Proceeding to establish, g 184 
Wrongful execution, action, g 457, p. 843 
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Examination of debtor, 

Supplementary proceedings, 

Appearance, ( 371 

Collateral matters, | 378, p. G92 

Conduct, § 378, pp. 691-694 

Contempt for failure to attend, g 309, p. 736 

Correction of testimony, § 380 

Cross-examination, § 378, p. 692 

Disposition of testimony, g 380 

Extent of inquiry, g 378, p. 691 

Form of testimony, g 380 

Further examination, g .381 

Jurisdiction, g 372 

Notice of application for order, g 364 
Officer before whom had, g 373 
Place, g 366, p. 679; g 374 
Proceedings on, gg 371-382, pp. 087-695 
Proceedings to procure order for, gg 363- 
365, pp. 668-676 
Reopening, g ,381 
Rules applicable, g 371 
Scope, g 378, pp. 691-604 
Scope of examination ordered, g 366, p. 678 
Second examination, g 378, p. 692 
Security for attendance on, g 369 
Time, g 366, p. 678 
Witnesses, g 376 
Exceptions, 

Aid of execution, action in, g 384, p. 707 
Confirmation of sale, g 226, p. 480 
Excessive levy, g 307 

Affidavit of illegality on ground of, g 148, p. 
341 

Effec t, g 97, p. 243; g 107 

Injunction as to, g 152, p. 355; g 160, p. 379 

Purchasers at sale. 

Notice of as chargeable to, g 294, p, 584 
Title as affected by, g 299 
Real property, effect, g 101 
Setting aside sale on ground, g 231 
Exchange, supplementary proceedings, membership in 
as subject, g 349, p. 654 
Execution officer. Levying officer, post 
Executors and administrators, 

Property in hands of as subject, § 55 
Sale, death of officer prior to, g 199 
Supplementai-y proceedings. 

Examination of as third party, g 362 
Judgment against as enforceable by, g 360 
Third party claim by, demand as essential, g 168 
Executory devises, liability, g 36, p. 169 
Exemplary damages. 

Stay of proceedings, issuance of execution pend¬ 
ing, g 141 

Wrongful execution, g 458 
Exemptions, g 18 

Body oxecnilion, g 419 
Levy of writ. 

Inventory, g 106, p. 262 
Rebuttal of pivsumptions of satisfaction of 
del)t, g 336 

Stay of execution, § 139, p. 313 
Proceeds of exempt property as subject, g 35, 
p. m 

Quashing of writ, execution running against, g 
143, p. 329 


Exemptions—Continued, 

Supplementary proceedings. 

Appropriation, g 350 

Injunction restraining disposition of proper¬ 
ty as affecting, g 370, p. 686 
Exhibit, injunction, pleading in suit for, g 158, p. 376 
Ex parte affidavits, setting aside sale, use of in sup¬ 
port of motion, g 238, p. 497, n. 31 
Ex parte application, temporary injunction, grant, 
g 160, p. 378 
Ex parte execution. 

Affidavit of illegality, application to, g 147 
Quashing of writ, order of vacation, g 144, p. 
338 

Ex parte order, supplementary proceedings, second 
examination of judgment debtor, § 364 
Ex parte proceedings, confirmation of sale, g 226, p. 
476 

Expectancies, liability, g 36, p. 167 
Expenditures, purchasers at sale. 

Credit for on setting aside of sale, g 312, p. 612 
Recovery of on failure of title, g .307 
Expenses, 

TiCvy of writ, reimbursement, g 120 
Receivers, supplementary proceedings, actions by, 
g 393, p. 731 
Extent and elegit. 

Acceptance of seizin, g 403, p. 753 
Amendment, g 403, p. 751 
Return, g 405, p. 755 

Api)oiiitnient of appraisers, return as required 
to show, § 405, p. 755 

Appraisement, return us required to show, g 405, 
p. 755 

Chaml>er and house or store as subje<*t to levy, 
g 403, p. 751 

Clerk of court, recordation of return in office of, 
g 405, p. 757 

Conduslveness of return, g 405, p. 756 
ronstruction of i*etuni, g 405, p. 756 
Croi>s, rights as to, g 403, i). 754 
Deceased persons, lands of as subject to levy 
i)y, g 403, I). 751 
Delivery of seizin, § 403, i>. 753 

Return as required to show, g 405, p. 754 
Description of property, return, g 405, p. 754 
K<iuity, remedy for excessive levy in, g 403, p. 
752 

Excessive levy. § 403, p. 752 
Form of return, § 405, p. 754 
(Growing crops, rights as to, § 403, p. 754 
Inquest, g 403, p. 751 

Inventory, return as required to show, g 405, p. 
755 

Mistake in return, g 405, p. 756 
Mode of set-off, g 403, p. 752 
Mortgaged proi)erty, 

Interest of the mortgagor as subject to levy, 
§ 403, p. 751 

Title acquired In n'spect of, g 403, p. 753 
Nature of process, g 403, p. 750 
Oath of appraisers, return as required to show, 
g 405. p. 755 
Objections, g 403, p. 754 

Operation and effect of return, g 405, p. 756 
Possession, rights as to, g 403, p. 754 
Proceedings under, g 403, p. 751 
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Extent and eleglt—Continued, 

Property subject, § 408, p. 751 
Qualifications of appraisers, return as required 
to show, S 405, p. 755 
Recordation of return, § 405,^p. 757 
Redemption of property set off, § 404 
Rents and profits, rights as to, I 403, p. 753 
Return, § 406, pp. 754-757 
Requisites, § 405, p. 754 
Rights acquired, § 403, p. 753 
Satisfaction of debt, return of lands delivered on, 
§ 336 

Seizin, delivery and acceptance, § 403, p. 753 
Set-off of land, mode, § 403, p. 752 
Store buildings as subject to levy, § 403, p. 751 
Summary nature of process, § 403, p. 750 
Time of acquisition of right, § 403, p. 754 
Time of return, § 405, p. 754 
Title acquired, § 403, p. 753 
Waiver of defects in levy, g 403, p. 752 
Extraneous fact, body execution, dependency on, g 
414 

Factors, property in custody as subject, g 54 
Failure of title, purchaser's rights on, gg 306-308, pp. 
599-603 

Falsity, return, 

Burden of proof, g 328 
Quashing on grounds, g 325 
Federal court, priority of Judgments of In respect 
to distribution of proceeds of sale, g 248 
Federal courthouse, sale at door, g 207 
Federal government, supplementary proceedings, ex¬ 
amination of as third party, g 362 
Federal Judgment, supplementary proceedings, main¬ 
tenance on, g 360 
Fees, 

Forthcoming bond, inclusion, g 117 

Poor debtor, proceedings for discharge as, g 447, 

p. 826 

Supplementary proceedings, refen'es, § 382 
Females, body execution, exemption, g 419 
Fictitious name, supplementary proceedings, Judg¬ 
ment against defendant in as basis for, g 360 
Fictitious security, forthcoming bond, validity of, § 
116 

Fiduciaries, body execution, right to in actions for 
misapplication of funds, g 413, p. 769 
Fiduciary relationship, purcliasers at sale, g 212 
Fieri facias. 

Body execution, issuance prior to return on, g 16 
Election l>etween remedy, g 13 
Enforcement of Judgment by, g 12 
Equivalent, use as, g 1 
Venditioni exponas as, g 200 
Filing, 

Affidavit of Illegality, g 149 
Certificate of sale, g 223 

Issuance of execution in county in which filed, g 
64 

Poor debtor, application for discharge as, g 443 
Return, g 323 

Amendment, g 322, p. 624 
Supplementary proceedings, 

Order appointing receiver in, g 387, p. 714 
Receivership, order extending, g 388 
Testimony, g 380 
Final Judgment, necessity, gg 5, 6 


Final process, definition as, g 1 
Financial condition, third party claims, admissibility 
of evidence as to, g 185, p. 411 
Findings, 

Aid of execution, action in, g 384, p. 707 
Basis of writ, g 5 

Body execution, proceedings to procure, g 420, 
p. 776 

Injunction, application for, g 160, p. 378 
Supplementary proceedings, order for examina¬ 
tion as requiring, g 366, p. 676 
Third party (‘laims, g 186, p. 419 
Fines, 

Body execution in actions to recover, g 413, p. 767 
Contempt, supplementary proceedings, g 401 
Fire engines, liability, g 35, p. 164 
Fishing expedition, supplementary proceedings, third 
party order to aid, g 362 
Fixtures, 

Levy of writ on, mode and sufficiency, g 97, p. 
249 

Liability, g 21 

Purc'haser at sale, rights as to, g 286 
Force, 

Levy of writ, right of ofllct'r to use, g 96 
Purchase at sale, taking possession by, g 302 
Forced sale, execution sale distinguished, g 196 
Forcible entry and detainer, purcliasers at sale, re¬ 
covery of possession by, g 310, p. 604 
Parties to proceedings, g 310, p. 607 
Foreclosure, redemption from execution sale, pur¬ 
chaser at foreclosure sale as entitled to redeem, 
g 254, p. 532 

Foreign consul, supplementary proceedings, mainte¬ 
nance against, g 348 

Foreign corporations, shares of stock as subject to, 
g 32 

Foreign Judgment, 

Tssuaiu'e, g 7 

Suppiementary proceedings, maintenance on, g 
360 

Forfeitures, 

Body execution In actions to recover, g 413, p. 
767 

Bond to proceed under insolvent or poor debtor's 
acts, g 430, p. 805 
Forthcoming bond, g 116 
I’rison-limits bond, body execution, g 435 
Form, 

Affidavit of illegality, g 149 
Certificate of sale, g 224, p. 473 
Conveyance to purchas(»r, gg 276, 277 
Forthcoming bond, g 117 
Judgment forming basis, g 6 
Particular forms of writ for enforcement of 
Judgment, g 12 

Quashing of writ, motion, g 144, p. 335 
Return, g 319 
Sheriff’s deed, g 276 

Third party claims, proceedings to establish, g 
169, pp. 387-391 
Venditioni exponas, writ, g 200 
Form and contents of writ, gg 69-84, pp. 210-225 
Alias writ, g 85, p. 232 
Alteration, g 81 
Amendments, g 82, pp. 222-225 
Amount, command to levy and make, g 70 
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Form and contents of writ—Continued, 

Amount of judgment as required to be shown, 
I T5 

Assignment of Judgment, name of assignee, I 74 

Authority to issue, disclosure, § 69 

Bill of costs, indorsement on, | 75 

Clerical mistakes, § 70 

Command to levy and make amount, ( 76 

Command to make specie, § 70 

Conformity to judgment, 8 70 

Costs, conformity to judgment as to, | 75 

Date, § 79 

Date of judgment, recitals as to, 8 73 
Description of judgment, 8 73 
Description of parties, 8 74 
Designation of property to lie taken, 8 77 
Designation of return day, 8 78 
Direction to officer, 8 72 
Directions, 

Property to be taken, 8 77 
Beturn, 8 78 

Docketing of judgment, recitals as to, 8 73 
Kqiiity, writ issued by, 8 
General usage, § 69 

Homestead, directions as to taking of, § 77 
Identification of court rendering judgnumt, § 73 
Identification of parties, 8 74 
Indorsement, § 80 

Instnilnieiits, judgment payable in, 8 75 
Interest, conformity to judgment as to, § 75 
Joint judgment, execution issued thereon, 8 74 
Judgment, recital and descrijition of, § 73 
Jurisdiction of court rendering judgment as re¬ 
quired to be shown, 8 73 

Misdescription of court rendering judgment, ef¬ 
fect of, 8 73 

Misdescription of parties, effect of, 8 74 
Mistakes, names of parties, § 74 
Name in which rcMpiired to run, § 71 
Nominal plaintiff, execution of judgment recov¬ 
ered hy, 8 74 

Omissions, name of party, § 74 
Parties, recital and description of, § 74 
Partnersliip, judgment hy or against, § 74 
Place of filing Judgment roll, showing as to, § 
73 

Pluries writ, § 85, p. 232 

Prop('rty to be taken, directions ns to, 8 77 

Recital, 8 74 

Recital of judgment, 8 73 

Reforen<*e to judgment on which based, 8 73 

Return, directions for, § 78 

Seal, 8 79 

Signature, 8 79 

Single sheet of paper, necessity of writing on, 8 
09 

8pe(‘ilication of particular property, 8 77 

Spoliation, 8 81 

Statement of amount, 8 75 

Statutory provisions, compliance with, 8 69 

Sufficiency In general, 8 69 

Surplusage, 8 69 

Technical objections, disregard of, 8 69 
Teste, 8 70 

Transcript of inferior court, issuance on, 8 61, 
p. 108 

Unnecessary recital, 8 69 


Form and contents of writ—Continued, 

Usage, compliance with as sufficient, 8 69 
Variance of judgment, 8 70 
Forthcoming bond. 

Acceptance hy officer, necessity, 8 116 
Actions on, 8 119, j)p. 285-288 
Adverse party claim, 

Claimant's right to property as affected, 8 
177 

Withdrawal as affecting, § 182 
Alias or pluries writ, issuance, 8 85, p. 228 
Amount of execution, recitals, § 117 
Assignment of Judgment, defense, 8 118, p. 285 
Burden of proof, actions on, § 119, p. 286 
Common law obligation, validity, 8 117 
Conditions precedent. 

Actions, 8 119, p. 285 

Obtaining possessiuii of property under, § 116 
Custody of property under, 8 116 
Damages, amount recoverable, 8 119, p. 287 
Debt as profjer form of action on, § 119, p. 285 
Debtor's right to refuse iK)ssession, 8 116 
Dcilivery of property on, §§ 116-119, pp. 278-288 
Direction of verdict, actions on, § 119, p. 287 
Discretion of levying officer, 8 116 
Duty of officer to take, § 116 
E8topi)el, 

Debtor exec'uting to object to sufficiency of 
levy, 8 97, p. 240 
Resulting, 8 IIG 

Surety as estopped to attack validity of sale, 
8 228, p. 486 

Evidence, actions on, 8 116, p. 286 
Execution on judgment on, 8 119, p. 288 
Extinguishment of levy, lien, or judgment, 8 116 
Fee for taking, inclusion of, 8 117 
Fictitious security, validity, § 116 
Forfeiture, 8 116 
Form, 8 117 

Homestead, nondelivery because of pendency of 
appli(*ation as defense, § 118, p. 285 
Insolvency of judgment debtor, defense, § 118» P* 

284 

Judgment, actions on, 8 119, P- 287 
Levy of writ. 

Estoppel of debtor executing to object to 
levy, 8 97, p. 246 
Recital as to, 8 117 
Waiver of objection liy giving, § 108 
Levying officer, action on in own name, § 119, p. 

285 

Lien, 8 119, p. 297 

Lien of execution ns affected by giving of, § 116 
Name of judgment debtor, recitals as to, 8 117 
Nature, 8 116 

Notice, coiulitiou prt»cedent to action on, 8 119» 
p. 285 

Object, 8 116 

Officer’s rights and duties as to, 8 116 
Ol)eration and effect, 8 116 
Original seizure as affected by giving, § 116 
Parties, actions on, 8 119, p. 285 
Pleading, actions on, 8 119, p. 286 
Presumptions, actions on, 8 119, p. 286 
Receipts distinguished, § 116 
Requisite, 8 117 
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Forthcoming hond-^Continued, 

Betum, impeachment of statements as to, i S29, 
p. 633 

Sale, prevention, § 197 
Statutory provisions, post 
Sufficiency, § 117 

Summary judgment on, | 110, p. 237 
Surety, 

Actions against, § 110, p. 286 
ICstoppel to attack validity of Judgment, | 
228, p. 480 

Third party daimant, § 176 

Amount of recovery on, | 194 
Application of proceeds of Judgment on, { 
194 

Breach, | 192 

Burden of proof in action on, f 194 
Defenses, § 194 

Delivery as defeating liability on, § 192 
Dismissal as affecting liability on, ( 192 
Enforcement of liability, f 194 
Evidence in proceeding to enforce, § 194 
Instructions in proceedings to enforce, § 194 
Judgment in proceedings to enforce liability, 
§ 104 

Liabilities on, §§ 102-194, pp. 427-431 
Measure of recovery on, § 194 
Notice to surrender proi)erty as essential to 
breach, § 192 

Pleading, in proceeding to enforce, § 194 
Release of sureties, S 193 
Return of property as discharge of, § 192 
Stay of proceedings to enforce liability, f 
194 

Summary proceedings on, } 194 
Surety’s liability on, | 193 
Waiver of terms, f 192 
Time, | 116 

Trial, actions on, § 119, p. 287 
Validity of Judgment as essential to validity of, 
i 116 

Waiver resulting, ( 116 
Franchises, 

Liability, i 22 

Abandonment of franchise, § 35, p. 167 
Property essential to enjoyment, ( 35, p. 165 
Purchaser at sale, acquisition of franchise of 
debtor on purchase of land or equipment, H 
290 

Fraud, 

Alteration of writ, effect, | 81 
Bids, defense of on failure to comply with bid, 
i 221 

Body execution, 

Action based on, i 414 

Discharge as poor debtor as precluded In 
case of, i 442, p. 815 

Equity, Independent ground for relief in, { 151 

Levy of writ, validity, § 96 

Sale, 

Equity as having Jurisdiction to set aside for, 
8 239, p. 500 

Inadequacy of price connected with, § 234 
Setting aside, || 230, 232 
Stay of execution, | 139, p. 312 
Third party claims. 

Admissibility of evidence, | 185, p. 412 


Fraud--Continued, 

Third party claims—Continued, 

Determination of questions, 8 164 
Frauds, statute of, distinction between execution and 
Judicial sales in connection with, 8 196 
Fraudulent conveyances. 

Body execution, discharge as poor debtor as pre¬ 
cluded by, 8 442, p. 815 

Injunction, transferee under as entitled to, 8 162, 
p. 360 

Purchase by fraudulent grantee, 8 212 
Supplementary proceedings. 

Inquiry concerning, 8 378, p. 693 
Order voiding, 8 383, p. 698 
Receivers, action to set aside, 8 393, p. 728 
Freeholders, 

Levy of writ, appraisement by, 8 106, p. 265 
Stay of execution without security, 8 139, p. 315 
Frivolous claims, third persons, 8 195 
Fructus naturales, liability, 8 20 
Fruits, liability, 8 20 

Functus officio, execution becoming after return made, 
8 327 

Future earnings, supplementary proceedings, 
Liability, 8 352 

Order for payment, 8 383, p. 698 
Oamiiihment, 

Affidavit of illegality, impairment of funds by as 
precluding, § 147 

Bounties, garnishee execution as reaching, 8 406, 
p. 760 

Distinguished, 8 I 

Enforcement of garnishee execution, 8 406, p. 
761 

Gifts as subject to garnishee execution, 8 406, p. 
760 

Income subject to garnishee execution, 8 406, p. 
758 

Installment execution, 8 400, p. 702 
Levy of writ, distinction, 8 88 
Modification of garnishtH' execution, 8 406, p. 760 
Order for garnishee execution, 8 406, p. 760 
Proceedings to obtain garnishee execution, § 406, 
p. 760 

Public officials, wages or salary as subject to gar¬ 
nishee execution, 8 406, p. 759 
Quashing of writ on ground of garnishment of ex¬ 
ecution defendant, 8 143, p. 325 
Service of under execution as satisfaction pre¬ 
cluding writ, 8 II 

Statutory provisions, garnishee execution under, 
8 406, p. 757 

Stay of execution on ground of garnlsheeing Judg¬ 
ment debtor, 8 139, p. 314 
Supplementary proceedings. 

Election of remedies, 8 356 
Substitute, 8 345 

Trust income, garnishee execution as reaching, 8 
406, p. 759 

General execution, special execution distinguished, 

«I2 

Gifts, garnishee execution as reaching, 8 406, p. 760 
Governing law, property subject, 8 18 
Government, debts due, priority lii distribution of 
proceeds of sale, 8 247, p. 213 
Government bonds, supplementary proceedings, ap¬ 
plication to, 8 349, p. 654 
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Governmental purposes, property held for as subject 
to, I 35, p. 164 
Grasses, liability, { 20 

Gross inadequacy of price, setting aside sale, f 233 
Other irregularities connected with, | 234 
Ground rents. 

Liability, § 36, p. 167 

Sale under execution, discharge of arrears, | 291, 
p. 578 
Growing crops, 

I^vy, mode and sufficiency, t 97, p. 247 
Liability, § 20 

Guardian and ward, account, order stating as suffi¬ 
cient basis for writ, | 5 

Habere facias possessionem. Judgment on motion for 
writ of by purchaser at sale, § 310, p. 009 
Harassment, supplementary proceedings. 

Appointment of receiver, S 386 
Successive proceedings, $ 355 
Hard times, injunction as lying as ground of, 1152, p. 
364 

Hardship, redemption from sale, equitable relief from, 
§ 261, p. 544 

Harmless error, third party claims, S 188 
Hearing, 

Affidavit of illegality, § 150, pp. 346-^49 
Body execution. 

Application for discharge as poor debtor, § 
446; § 447, pp. 824-831 
Motion for discharge, i 432 
Motion to set aside, | 427, p. 790 
Proceedings to procure, § 420, p. 778 
Contempt proceedings, supplementary proceed¬ 
ings, § 400, p. 744 

Injunction, application, i 160, pp. 378-381 
Quashing of writ, motion, § 144, p. 336 
Setting aside sale, proceedings, § 240 
Supplementary proceedings, 

Application for order for payment of deliv¬ 
ery of property, § 383, p. 701 
Receivers, proceedings to appoint, | 387, p. 
712 

Heirs, 

Interest as subject, § 50 
Redemption from sale. 

Heirs of judgment debtor, § 254, p. 528 
Parties to action for, § 261, p. 545 
Highest bidder. Bids, ante 
Holidays, sale on, § 208 
Homestead, 

Forthcoming bond, nondelivery because of pend¬ 
ing application for allotment as defense, 8 
118, p. 285 

Injunction, pendency of proceeding for setting 
aside as ground, 8 152, p. 365 
Liability to levy and sale on, § 39 
Sale, mode, | 205 

Writ of execution, directions as to taking of, 8 Ti 
Hose carriages, liability, 8 35, p. 164 
Hospitals, liability, 8 35, p. 164 
Hour of sale, 8 

Humiliation, wrongful execution, recovery, 8 458 
Husband and wife. 

Injunction, fraudulent conveyances to wife, 8 152, 
p. 360 

Levy of writ, property on which levy is to be 
made, § 95, p. 241 

83 C.J.S.~89 


Husband and wife—Continued, 

Purchase at sale by wife of debtor, 8 212 
Supplementary proceedings, examination ot wife 
as third party, § 362 
Third party claims. 

Admissibility of evidence in proceeding to es¬ 
tablish, 8 185, p. 410 
Burden of proof as to, § 185, p. 406 
Identification, affidavits of illegality, 8 149 
Idiots, body execution, exemption from, 8 419 
Illegality. Affidavit of illegality, ante 
Impeachment, 

Judgment, third parties, 8 173 
Return, parol evidence, 8 329, p. 632 
Impediments to sale, 8 197 

Imprisonment, contempt, supplementary proceedings, 
8 401 

Improvements, 

Public lands, lialiillty to levy and sale on, 8 39 
Purchasers at sale. 

Compensation for on failure of title, § 307 
Credit for on setting aside of sale, 8 312, p. 
612 

Rights as to, 8 286 

Redemption from sale, amount required to re¬ 
deem as including value, § 2.56 
Inadequacy of price, setting aside sale, 88 233, 234, pp. 
492-495 

Other objections coupled with, § 234 
Increase, purchaser at sale as entitled to, 8 290 
Indebtedness, third party claims, 

Admissibility of evidence, 8 185, p. 411 
Sufficiency of evidence, 8 185, p. 416 
Indemnity bond. 

Proceeds of sale, distribution, 8 252, p. 519 
Wrongful execution, liability of oliligors, 8 4.56 
Independent actions, third party claims, establishment 
by, 8 169, p. 387 
Independent proceedings, 

Supplementary proceedings, 8 345 
Wrongful execution, remedy, 8 457, p. 841 
Index, writ of execution, necessity, 8 68 
Indorsements, 

Alias or pluries writ, 8 85, p. 233 
Injunction, sale without required indorsements as 
ground, 8 152, p. 354 
Levy of writ, 8 105. pp. 257-262 
Payment on execution, 8 340 
Renewal of writ, 8 85, p. 233 
Supplementary pro<'eedings, papers reiiuired to be 
filed, 8 365, p. 671 
Writ of execution, 8 80 

Quashing Ix^cause of unauthorized indorse¬ 
ment, § 143, p. 329 

Infants, 

Body execution. 

Discharge as insolvent or poor debtor, § 442, 
p. 817 

Exemption, 8 419 

Supplementary proceedings, maintenance against, 
8 348 

Third party claims, parties to proceedings to 
establish, 8 180 
Inferior courts, 

Issuance of writ on transcript, 8 61, pp. 105-199 
Quashing of writ, execution issued on transcript 
of Judgment of, 8 144, p. 332 
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Inferior courts—CkmtinUed, . ( 

Transcript of* Judgment of, issuance on, | 10 
Information and belief. 

Affidavits of illegality, statements on, f 140 
Body execution, affidavit on, §> 420, p. 778 
Supi^eoaentary proceedings, affidavit on, | 305, p. 
670 

Injunction to restrain disposition of proper- 
erty, i 870, p. 684 
Third party order, i 365, p. 674 
Injunction, §§ 151**163, pp. 340-884 
Abandonment, { 151 
Adequacy of remedy at law, | 151 
Pleading want, § 158, p. 873 
Adjournment of sale, power as affected by, § 200 
Advertisement of sale, irregularities in as 
ground, § 152, p. 354, n. 21 
Affidavit of Illegality, relief by as precluding, I 
151 

Agreement, issuance of writ contrary to, 8 102, p. 
855 

Aid of Justice, 8 152, p. 351 
Answer, necessity, 8 158, p. 375 
Anticipation of defenses, pleading, 8 158, p. 372 
Appeal and error, remedy by apijeal as preclud¬ 
ing, § 151 

Ai^rai sement, sale without, 8 152, p. 854 
Arrest of defendant on execution, 8 151 
Assignee of mortgage, protection, § 152, p. 362 
Assignment of Judgment as ground, 8 152, p. 365 
Attachment, protection of property under, 8 152, 
p. 356, n. 60 

Attack on Judgment, pleading, 8 158, p. 374 

Attorneys, notice to as sufficient, § 157 

Attorney’s fees, allowance, § 162 

Bill in suit, 8 158, p. 371 

Bondholders, protection, 8 152, p. 361 

Bonds, ante 

Burden of proof, 8 159 

Certainty, pleading, 8 158, p. 372 

Clerk of court, party to proceeding, 8 157 

Cloud on title. 

Pleading, § 158, p. 372 
Prevention, 8 152, p. 352 

Compelling exhaustion of other property of debt¬ 
or, 8 152, p. 360 

Complaint in suit, 8 158, p. 371 
Conditions precedent, 8 156 
Continuance, § 160, p. 380 
Conveyance to purchaser, 8 273 
Cost, 8 162 

Cross demands, existence of as ground, 8 152, p. 
365 

Custody of law, protection of property in, 8 152, p. 
356 

Custody of property, effect, 8 163 
Damages, 8 162 
Defendant, § 157 
Delay, 

Damages when obtained for purpose of, 8 162 
Issuance of execution, 8 152, p. 355 
Demurrer in suit, 8 158, p. 376 
Description of property, pleading, 8 158, p. 373 
Determination of motion, 8 160, pp. 378-381 
Diligence, necessity, 8 155 
Discretion of Court, ante 
Dismissal of application, 8 160, p. 379 


IzKjuiiction—OontUuiedr .. 

Dissolution, 8 160, p. 380 
Cost recoverable, 8 162 
Damages recoverable, 8 162 
Dormant Judgment, issuance to restrain execu¬ 
tion of, 8 152, p. 355 
Effect, 8 163 

Equitable estate, protection, 8 152, p. 356 
Equity, 

Offer as condition precedent, 8 156 
Offer, pleading, 8 158, p. 373 
Errors prior to entry of Judgment as Justified, 8 
152, p. 853 

Evidence in suit, 8 159 
Excessive levy, 8 152, p. 355; 8 160, p. 370 
Exhaustion of other property, compelling of, 8 
152, p. 360 

Exhibit, pleading in suit for, 8 158, p. 876 
Existence of other remedy, 8 151 
Findings, application, 8 160, p. 378 
Fraudulent conveyances, transferee under as en¬ 
titled to, 8 152, p. 360 
Grounds, § 152. pp. 351-366 
Hard times preventing fair purchase price as 
ground, § 152, p. 364 

Hearing on application, 8 160, pp. 378-381 
Homestead, p(»ndency of proceeding for setting 
aside as ground, § 152, p. 365 
Husband and wife, fraudulent conveyances to 
wife, § 152, p. 360 

Independent equitable ground of existing for re¬ 
lief by way of, § 151 

Indorsements, sale without as ground, 8 152, p. 
354 

Insolvemy as ground, nonresident debtor, 8 152, 
p., 365 

Interested persons, protection, § 152, p. 360 
Interpleader, relief by way of as precluding, 8 
151 

Irregularities, 

Judgment rendered voidable by as Justify¬ 
ing, § 152, p. 353 

Writ or jjroceedings on as ground, 8 152, p. 
353 

Irreparable injury, 

Pleading, § 158, p. 374 
Prevention, 8 152, p. 356 
Issuance of writ. 

Irregularity in as ground, 8 152, p. 354 
Stay on account of as not included in time 
for issuance, 8 66, p. 208 
Issues, 8 158, p. 376 
Joinder of party, 8 157 
Joint owner, protection, 8 152, p. 362 
Judgment, pleading in attack on, 8 158, p. 374 
Judgment creditor, party^ to proceeding, 8 157 
Judgment debtor,' party to, 8 157 
Junior writ, levy of regardless, 8 163 
Jurisdiction of proceedings, 8 154 
Levy of writ, 

Effect, 8 163 

Irregularities in as ground, 8 152, p. 354 
Levying officer, party to suit, 8 157, p. 871 
Liability on bond, 8 164 
Lien,' 

Effect, 8 163 
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iEiidttncttai--4<3ontl^ 

Lien—Ck>ntinued, 

Issuance pending proceedings to determine 
priority, | 152, p. 861 
Lien creditors, protection, f 152, p. 861 
Limitation, I 155 

Marshaling of assets, issuance under doctrine, | 

152, p. 860 

Modification, damages recoverable, t 162 
Moratorium laws, limitations as to, § 152, p. 357 
Mortgagees, protection, § 152, p. 861 
Motive of Judgment creditor as grounds, § 152, p. 
864 

Multiplicity of suits, prevention, § 152, p. 356 
Negativing facts, pleading, { 158, p. 373 
Notice, « 157 

Conditions precedent, g 156 
Sale without required notice, g 152, p. 354 
Objections, Jurisdiction, g 154 
Ofii(*er8, party to proceeding, g 157 
Opening or vacating Judgment as ground, g 152, 
p. 364 

Other creditors, protection, g 152, p. 360 
Partial payment as ground, pleading, § 158, p. 
375 

Partial satisfaction of Judgment as ground, g 152, 
p. 363 

Parties, g 157 

Payment of Judgment as ground, g 152, p. 362 

Perishable property, sale of regardless, g 163 

Persons entitled to sue, g 157 

Petition in suit, g 158, p. 371 

Plaintiff, g 157 

Pleading, g 158, pp. 371-370 

Prayer for relief, suit, g 158, p. 373 

Premature writ as grounds, g 152, p, 354, n, 31 

Presumptions in suit, g 159 

Procedure, g 153 

Proceeds of sale, preventing payment to anoth¬ 
er, g 252, p. 521 
Proof, suit, g 158, p. 376 

Property not subject to execution, protection, g 
152, p. 356 

Quasi public property, protection, g 152, p. 362 
Itailroads, protection of proix^rty, § 152, p, 362 
Receivership, pendency of application for as 
ground, g 152, p. 365 
Re(*oiivention, pleading in, § 158, p. 376 
Refusal to levy on property pointed out, plead¬ 
ing, g 15>i. p. 375 

Release of levy pending suit, effect, g 152, p. 306 
Relief granted from motion, § 160, p. 378 
Repi*esentative capacity, parties in, g 157 
Resort to other i^mody, g 151 
Return of writ, effect on, g 163 
Sale, irregularities in respect of as ground, g 
152, p. 354 

Satisfaction of Judgment, g 152, p. 362 
Pleading, g 158, p. 375 
Second bill, g 161 
Security, g 156 

Senior lienor, protection, g 152, p. 361 
Set-off or counterclaim, existence of as ground, 
g 152, p. 365 

Simple contract creditor, protection, g 152, p. 
860 


Injunction—(Continued, 

State, parties to proceeding to enjoin execution 
under Judgment in favor of, g 157 
Statutory provisions. 

Bond, g 164 
Damages, 162 

Hearing on application, g 160, p. 378 
Limitations, g 155 

Subterfuge, use of execution as, g 152, p. 851 
Successive application, g 161 
Supersedeas, remedy by as precluding, g 151 
Supplementary proceedings. 

Contempt for violation of, g 390, p. 737 
Restraining disposition of property, g 370, 
pp. 684-687 
Surety on bond. 

Damages as recoverable against, g 162 
Liability, g 164 
Temporary injunction, post 
Tenants in common, right to pending partition 
of property, g 152, p. 365 
Tender of payment. 

Condition prec^edent, g 156 
Ground for issuance, g 152, p. 362 
Territorial Jurisdiction, issuance of writ beyond 
limits of, g 151 
Third persons. 

Pleading in suit, g 158, p. 374 
Protection of property of, § 152, p. 357 
Time to sue, g 155 

Traverse of bill, dissolution, g 160, p. 380 
Trespass to try title, relief by as precluding, g 
151 

Trial of right of profterty, pending action as 
ground, .g 152, p. 365 
Trust property. 

Party, g 157 
Protection, g 152, p. 362 
Vagueness, pleading in suit, g 158, p. 372 
Variance, suit, g 158, p. 376 
Venue of proceedings, g 154 
Verification of pleading, g 158, p. 376 
Vexation, preventing use of writs, g 152, p. 351 
Void judgment or writ as ground, § 152, p. 363 
Voidable Judgment, errors prior to rendering of 
as justification, g 152, p. 353 
Waiver, g 151 

Adequate remedy at law, § 151 
Widows of war, pendency of proceedings set¬ 
ting apart as ground, g 152, p. 366 
Injuries to person or reputation, body execution in 
actions, g 413, p, 770 

Innocent purchasers. Bona fide purchasers, ante 
Inquest, extent and elegit, necessity, g 403, p. 751 
Insanity, body execution, discharge from custody, g 
432 

Insolvency, 

Injunction on ground, nonresident debtor, g 152, 
f p. 365 

Quashing of writ, pica of discharge as insolvent, 
g 143, p. 327 

Return nulla bona as admissible to show, g 328 
Stay of execution. 

Insolvency of one of two Joint tort feasors, 
g 139, p. 313 

Perpetual stay, g 139, p. 316 
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Insolvency^-CSontinued, 

Supplementary proceedings, 

Contempt, defense of discharge in, | 399, p. 
741 

Stay of proceedings on account of discharge 
in, i 357 

Vacation of order for examination because 
of discharge in, § 368, p. 681 
InsolTent or poor debtors, discharge from body exe¬ 
cution, |§ 442-449, pp. 813-834 
Abandonment of proceedings, § 447, p. 826 
Action for false disclosure, § 447, p. 826 
Adjournment of proceedings, S 447, p. 824 
Affidavit, § 443 

Amendment of suggestion of fraud, { 447, p. 828 

Appearance in court, § 446 

Application, § 443 

Appraisal of property, § 447, p. 825 

Assignment of property, § 443; § 447, p. 825 

Bankruptcy on ground, { 442, p. 814 

Bonds, ante 

Burden of proof, § 447, p. 829 
Certificate, § 448 
Citation, f 444, p. 819 
Civil nature of proceeding, § 442, p. 813 
Concealment as ground for refusal, § 442, p. 815 
Contest by creditor, { 447, p. 826 
Continuance of hearing on application, { 447, p. 
824 

Cost of proceeding, § 447, p. 826 
Creditors as entitled to notice of application, § 
444, p. 819 

Description of debtor in application, { 443 
Discontinuance of proceeding, { 447, p. 826 
Disposition of property, | 443 
Effect, i 449 

Evidence on hearing, | 447, p. 829 
Examination of debtor, § 446 
False disclosure, f 447, p. 826 
Fees, 8 447, p. 826 
Filing of petition, f 443 
Form of notice, § 444, p. 820 
Fraud as ground for refusal, 8 442, p. 815 
Fraudulent conveyances as ground for refusal, 
8 442, p. 815 

Further proceedings on application, 8 447, pp. 
824-831 

Grounds for refusal, 8 442, p. 815 

Hearing, application, 88 446, 447, pp. 824-831 

Infant, 8 442, p. 817 

Inventory accompanying application, 8 443 

Issuance of notice of application, 8 444, p. 819 

Jurisdiction of proceeding, 8 446 

Malice of gist action, 8 4^, p. 814 

Notice of application, 8 444, pp. 819-822 

Oath of debtor, 8 447, p. 825 

Order, 8 447, p, 830 

Presumptions as to Jurisdiction of proceeding, | 
446 

Procedure to obtain, 8 446 ' 

Proceedings on which allowed, 8 442, p. 814 
Proof of service of notice of application, 8 444, 
p. 821 

Qualification of Justice, 8 446 
Questions considered on hearing of application, 
8 446 

Recommitment, 8 447, p. 831 


Insolvent or poor debtors, discharge from body execu¬ 
tion—Continued, 

Record of proceedings, 8 448 
Release from Jail-limits bond, 8 435 
Reopening or proceedings, 8 447, p. 826 
Report of commissioner, 8 446 
Requisite of notice, 8 444, p. 820 
Residence as affecting life, 8 442, p. 816 
Residence as required to be shown in applica¬ 
tion, 8 443 

Return of service of notice, 8 444, p. 822 
Review of proceedings, 8 447, p. 826 
Schedule accompanying application, 8 443 
Second notice of application, 8 444, p. 820 
Selection of Justice, 8 446 
Service of notice of application, 8 444, p. 821 
Showing required in application, 8 443 
Statutory provisions, 8 442, p. 813 
Successive application, 8 445 
Suggestion of fraud, 8 447, p. 827 
Summary nature of proceeding, 8 443 
Time for application, 8 443 

Time of confinement as affecting life, 8 442, p. 
816 

Title to property, 8 443 
Validity. 8 449 

Violation of prison limits as bar to, 8 442, p. 816 
Waiver of objection to notices 8 444, p. 821 
Withdrawal of proc‘eeding, 8 447, p. 826 
Written application as essential, 8 443 
Written notice of application as essential, 8 
444, p. 820 
Installments, 

Enfor(*ement of installment execution, 8 406, p. 
762 

Issuance of Insolvent execution, 8 406, p. 162 
Judgments payable in, 

Form of writ, 8 75 
Issuance of writ on, 8 66, p. 205 
Stay of excH^ution, Judgment payable in, 8 139, 
p. 319 

Supplementary proceedings, order for pa^'ment 
in, § 383, p. 699 
Instructions,. 

Forthcoming bond, third party claims, proceed¬ 
ings to enforce, 8 194 
Setting aside sale, proceedings, 8 240 
Third party claims, proceedings to establish, 
8 186, p. 418 
Insurance, 

Interest under policies as subject to, 8 30 
Purchaser at sale, recovery of amount paid for 
on failure of title, 8 307 
Supplementary proceedings. 

Policies and proceeds as subject to, 8 350 
Receivers, title to policy as passing to, 8 
392, p. 723 

Interest, 

Levy of writ, allowance, 8 107 
Payment of Judgment, 8 333 
Purchaser at sale, recovery on failure of title, 
8 307 

Redemption from sale, amount required to re¬ 
deem as including, 8 256 
Stay of execution on tender, 8 139, p. 315 
Third party claims, basis, 8 170 
Writ of execution, conformity to Judgment as 
to, 8 75 
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Interest—Continued, 

Wrongful execution, recovery, 8 458 
Interest In property. 

Purchaser at sale, 88 287, 288, pp. 57Q~575 
Redemption, right of as, 8 253, p. 524, n. 63 
Redemption from sale. 

Interest required, 8 263, pp. 540-553 
Right as affected by, 8 254, p. 520 
Sale, 8 202 

Sheriff’s deed, construction as to, 8 280 
Intermingled property, levy of writ on, mode and 
sufficiency, 8 97, p. 248 
Interpleader, 

Injunction, relief by way as precluding, 8 151 
Proceeds of sale, conflicting claims to, 8 252, p. 
510 

Stay of execution, garnisheed defendant as en¬ 
titled to, 8 130, p. 314 
Third party, 8 105 
Third party claims, 8 100, p. 388 
Original action, § 165 
Pleading in, § 183 
Sheriff, 8 100, p. tm 
Statement of claim, 8 183 
Verdict, 8 180, p. 410 

Interrogatories, supplementary proceedings, 8 345, n. 
21 

Intervention, 

Judgment creditor, actions or proceedings in aid 
of execution, 8 384, p. 704 
Supplementary proceedings, receivers, proceed¬ 
ings to appoint, 8 387, p. 712 
Third party, 8 165 
Intoxicating liquors, liability to, 8 23 
Invalidity, effec't, 8 87 
Invention, liability to execution, 8 25 
Inventory, 

Body execution, application for discharge as pcM>r 
debtor accompanied by, 8 443 
Extent and eleglt, return as required to show, 8 
4a'>, p. 755 

I^evy of writ, necessity, 8 106, p. 262 
Third party claims, interpleader, 8 109, p. 389 
Irregular judgment, validity of execution issued 
thereon, 8 8 
Irregularities, 

Body execution, waiver, 8 428 
Conflrmation of sale, cure, 8 226, p. 479 
Injunction on ground, § 152, p. 353 
Issuance of execution, effect, § 63 
Issuance of writ, premature issuance, 8 06, p. 
205 

Levy of writ, setting aside sale, 8 231 
Purchasers at sale. 

Defense of in action to recover possession, 
8 310, p. 606 
Effect. 8 298 

Judgment or decree, effect of irregularities 
relating to, § 299 
Ijevy of writ, 8 299 
Sale or acts after sale, 8 300 
Writ of execution, 8 299 
Bale, 

Postponement, 8 209 

Satisfaction of debt as resulting, 8 337 
Betting aside on ground, 8 232 


Irregularities—Continued, 

Supplementary proceedings, vacation of order for 
examination on ground of, 8 368, p. 681 
Writ of execution. 

Setting aside sale, 8 231 
Waiver, 8 84 

Irreparable injury, injunction, 

Ground, pleading of, 8 158, p. 374 
Issuance to prevent, 8 152, p. 356 
Irrigation districts, property as subject, 8 35, p. 165 
Issuance of writ, 88 56-68, pp. 188-209 
Abolition of court, effect, 8 56 
Acts constituting, §8 67, 68 
Agreement respecting time, 8 06, p. 204 
Alias writ, leave of court, 8 85, p. 230 
Alternative order, 8 00 

Appeal from justice of the peacf\ Judgment on, 
8 62 

Assignee of Judgment, application, 8 56 
Attestation, issuance as result, 8 07 
Attorneys, application, 8 56 
Authority to issue, 8 56 
Body execution, 8 422 
Dependency on, 8 416 

Gertiflcate of sale as required to show, 8 224, p. 
473 

Certiorari, affirmance of Judgment of Justice of 
the peace on, 8 02 

Chambers. Jurisdiction of Judge at, 8 56, n. 98 
Clerical preparation as resulting in, 8 67 
Clerks of courts, 8 56 
Computation of time, 8 66, p. 207 
Concurrent Jurisdiction, 8 56 
Conditional Judgment, leave of court as essen¬ 
tial, 8 59, p. 191 

Conditions precedent, 88 57-60, pp. 190-195 
County to which issued, 88 03, 04 
Death of parties after judgment, effect, 8 05, pp. 
201-204 

Default Judgment, time, 8 66, p. 20«'> 

Defendant dying after Judgment, effect, 8 65, p. 
202 

Delay, refusal on ground, 8 66, p. 206 

Delegation of authority, 8 56 

Delivery to officer, § 67 

Demand, conditions precedent, 8 58 

Deputy, delivery to as sufficient, 8 67 

Discretion of c*ourt, leave of court, 8 59, p. 192 

Docketing, 

County in which docketed, 8 64 
Time for issuance as beginning to run from 
time of docketing Judgment, 8 66, p. 208 
Entry of Judgment, time as beginning to run 
from date of, 8 66, p. 208 
Evidence, delivery to officer, 8 67 
Filing, issuance in county in which filed, 8 64 
Immediate issuance, 8 66, p. 205 
Implied authority over, 8 94 
Indexing, necessity, 8 68 
Inferior court, transcript, 8 61, pp. 195-199 
Injunction, stay caused by as not included in 
determining time for Issuance, 8 66, p. 20B 
Installments, Judgment payable in, 8 66, p. 205 
Irregular issuance. 

Effect, 8 63 

Premature issuance, 8 66, p. 205 
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Issuance of writ-—Continued, 

Joint plaintiffs or defendants, death of one or 
more after Judgment, | 65, p. 206 
Judgment, compliance with terms, § 57 
Judgment debtor dying after judgment, effect, 
t 65, p. 202 
Jurisdiction, § 56 
Justice of the peace. 

Judgment on appeal from, i 62 
Transcript, § 61, p. 195 

Lapse of time, leave of court as required in 
case of, § 56, p. 192 
Leave of court, 

Conditions precedent, g 59, pp. 191-195 
Effect of failure to obtain, g 59, p. 193 
Presumptions as to, g 229 
Procedure to procure, § 59, p. 193 
Lien of Judgment, issuance after expiration of, 
g 66, p. 207 

Limitations, g 66, p. 205 

Maturity of obligation, condition precedent to, 
g 66, p. 204 
Ministerial duty, g 56 

Motion to show cause, issuance pending, g 66, p. 
206 

Nonresidence of defendant, period of as not in¬ 
cluded in time for issuance, g 66, p. 208 
Notice, conditions precedent, § 58 
Order, requirements as to, g 60 
Personal representatives, .revival of Judgment in 
favor of, g 65, p. 201 

Plaintiff dying after Judgment, effect, g 65, p. 
201 

Premature issuance, g 66, p. 205 
Presumptions, ^ 

Delivery to officer, g 07 
Leave of court, g 229 
Regularity, g 86 

Procedure, alias or pluries writ, g 85, p. 230 
Promptness of officer charged with duty of is¬ 
suing, g 66, p. 205 

Ratification of unauthorized issuance, g 50 
Receivers, supplementary proceedings, g 391, p. 
718 

Recordation, necessity, g 68 
Refusal or failure to issue, g 56 
Remedy for wrongful failure or refusal, g 56 
Rendition of Judgment, time for issuance as be¬ 
ginning to run from, g 66, p. 208 
Revival of Judgment on death of parties after 
Judgment, g 65, p. 201 
Scire facias, lapse of time, g 66, p. 206 
Several plaintiffs or defendants, death of one 
or more after Judgment, g 65, p. 203 
Show cause order on motion for, g 60 
Sole defendant dying after Judgment, effect, g 
65, p. 202 

Statutory provisions. 

Compliance with, g 57 

Death of parties after Judgment, g 66, p. 201 
Leave of court, g 59, p: 191 
Time, g 66, p. 205 

Transcript of inferior court,, g 61, p. 196 
Oompliance with, g 61, p. 198 
Stay of execution, exclusion of period in deter¬ 
mining time for issuance, g 66, p. 208 


Issuance of writ—Continued, 

Supplementary proceedings. 

Affidavit as required to show, g 865, p. 672 
Condition precedent to maintenance, g 861 
Suspension of running of time, g 66, p. 208 
Territorial limitations, g 63 
Testing, death of parties before or after, ef¬ 
fect, g 65, p. 204 
Time, g 66, pp. 204-208 

Alias or pluries writ, g 85, p. 229 
Transcript of inferior court, g 01. p. 198 
Transcript of inferior court. 

Alias writ, g 01, p. 198 
Command to levy, g 01, p. 199 
Effect of filing, g 61, p. 198 
Filing and sufficiency, g 61, p. 197 
Form and contents, g 61, p. 197 
Procedure, g 61, p. 190 
Requisites and form of writ, g 61, p. 198 
Time of filing, g 61, p. 197 
Time of issuance, g 61, p. 198 
Variance between Judgment and transcript, 
g 01, p. 198 
Venue, g 63 

Waiver, delay, g 60, p. 207 
Wrongful issuance, g 452 
Issues 

Affidavit of illegality. Joinder, g 150, p. 346 
Injunction, suit, g 158, p. 376 
Receivers, supidementary proceedings, actions by, 
I 393, p. 730 
Third party claim, g 184 

Interpleader, g 169, p. 390 
Trial of right to prui)erty, third persons, g 184 
Jail fees, l)ody execution, g 426, p, 787 
Jail liberties. Prison-limits bond, post 
Jewelry, liability, g 19 

Joinder of causes, body execution, loss of right by, 
g 413, p. 771 

Joinder of issues, third party claim, g 184 
Joinder of parties, injunction, g 157 
Joint bank account, liability to seizure under, g 38 
Joint creditors, issuance in favor of one of. g 14 
Joint debtors, 

Issuance against part only, g 15 
Levy of writ. 

Exhaustion of pers<malty before levy on re¬ 
alty, g 100 

Method of making, g 94 
Notice, g 104 

Successive or additional levies under same 
writ, g 103 

Payment of Judgment by, effect, g 11 
Redemption from sale, g 253, p. 526 
Supplementary proceedings, maintenance against, 
g 348 

Joint defendants, body execution against, g 419 
Joint Judgments, 

Execution issued on, form of writ, g 74 
Opening as to one of Joint debtors, issuance of 
execution, g 6 
Joint ownership. 

Injunction to prevent sale of property, g 152, p. 
862 

Levy of writ of property held in, mode and 
sufficiency, g 97, p. 249 
Third party claims, g 170 
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Joint property, liability to seizure under, | 88 
Joint stock companies, shares of as subj^t to, | 32 
Joint tenancy, levy of writ on interest of, mode and 
sufHclency, | JOl 

Judges, supplementary proceedings. 

Authority. | 858 

Order for paygient or delivery of property, § 

388, p. 698 

Beceivers, power to appoint, | 387, p. 711 
Writ tested in name, § 79 
Judgment creditor. 

Aid of execution, actions or proceedings in, { 384, 
p. 704 

Appraisers, selection by, § 106, p. 265 
Bids, proceedings to enforce by, § 222 
Confirmation of sale, 

Objections, { 226, p. 476 
Right to purchase money as dependent on, 

§ 226, p. 475 

Death after Judgment, issuance of execution in 
case of, § 65, p. 201 
Direction to clerk to issue writ, § 56 
Directions to levying otficer, | 90 
Election of remedies, § 13 
Estoppel, 

Attack on validity of sale, S 228, p. 485 
Denial of adverse party claim, § 178 
Exclusive control of execution, § 90 
Failure of title, recovery from by purchaser at 
sale, S 308 

Forms of writ available to, § 12 
Injunction, party to proceedings, § 157 
Intervention, actions or proccH}dings in aid of 
execution, § 384, p. 704 
Levy of writ, title acquired by, 8 110 
Lien of execution, rights us to, 8 123 
Payment to, satisfaction liy, § 333 
Proceeds of sale, surplus, rights as to, § 251 
Purchase at sale. 

Bona tide purchaser, 88 205, 296 
Failure of title, § 306 

Interest required by redeniptloner in case 
of, f 263, p. 552 
Payment of bid, § 217 

Purchase as from execution creditor, re- 
'versal or vacation of Judgment as af¬ 
fecting title, § 301 

Reimbursement on failure of title, § 307 
Reversal or vacation of Judgment as af¬ 
fecting tiUe, 8 301 
Rights acquired, § 284 
Purchase at sale by, 8 212 
Quashing of writ, right to move for, 8 144, p. 

333 

Recall of writ, 8 146 
Redemption from sale, f 254, p. 529 
Assignee of Judgment, 8 254, p. 531 
Interest required, 8 263, p. 552 
Liens as essential, 8 254, p. 531 
Senior Judgment creditor as entitled to re¬ 
deem from sale under Junior Judgment, 

8 254, p. 530 

Successive reniemptions, 8 254, p. 531 
Time, 8 257 

Remedies available to, 8 13 
Return, 

Amendment on application of, 8 322, p. 625 
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Judgment creditor—<k)ntinued. 

Return—Continued, 

Duty in respect to making of, 8 316 
Sale, 

Estoppel to attack validity, 8 228, p. 485 
Questioning validity, 8 227, p. 482 
Selection of property on which levy is to be 
made, 8 95, p. 240 

Setting aside sale, party to action, 8 239, p. 502 
Special execution, right to, 8 12 
Stay of execution, riglits as to, 8 146 
Supplementary proceedings, 

Affidavit by, 8 365, p. 670 
Costs, 8 402 
Maintenance, 8 347 
Third party claims. 

Affidavit of defense, 8 169, p. 391 
Burden of proof, 8 1^, p. 4(M> 

Equitable relief as to, 8 16S), p. 388 
Finding against as essential, § 186, p. 420 
Forthcoming bond payable to, § 176 
Parties to proceedings b) establish, 8 180 
Venditioni exponas, right to writ, 8 200 
Withdrawal of writ, 8 146 
Wrongful execution, liability, 8 456 
Judgment debb^rs, 

Appraisement, selection of appraisers by, 8 106, 
p. 265 

Assignee, attack on validity of sale, 8 227. p. 
481 

Confirmation of sale, objections, 8 226, p. 476 
Conveyance to purchaser, objections, § 274 
Death, Issuance of execution after, 8 65, p. 202 
Estoppel, attack on validity of sale, 8 228, p. 483 
Failure of title, recovery from by purchaser, 8 
308 

Injunction, party to proceeding, § 157 
Issuance of writ only against, 8 15 
Levy of writ, 

Consent to as essential, § 97, p. 243 
Objections to irregularities in, § 108 
Lien, death of as resulting in loss, § 134 
Payment of Judgment, issuance as precluded, 8 
11 

Proceeds of sale, surplus as payable to, 8 251 
Purchaser from, attack on validity of sale by, 
§ 227, p. 481 

Quashing of writ, right to move for, § 144, p. 
333 

Redemption from sale, 8 254, p. 527 
Credit for siinfius, 8 256 
Creditors. 8 254, p. 529 
Interest required, 8 263, j). 549 
Right of redemption by, 8 254, p. 527 
Time for, 8 257 

Renewal of execution, consent of as essential, 
8 85, p. 230 

Return, amendment on application, 8 322, p. 625 
Sale, 

Estoppel to attack validity, 8 228, p. 483 
Purchase by, § 212 
Questioning validity, 8 227, p. 481 
Selection of property on which levy is to be 
made, 8 95, p. 239 
Setting aside sale. 

Assignment of right to, 8 237 
Party to action, 8 239, p. 502 
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Judgment debtors—CSontinued, 

Supplementary proceedings* 

Bzaminatlon, f 376 
Examination as limited to, | 362 
Maintenance against, 8 348 
Third party claims, 

Judgment against, 8 187, p. 422 
Parties to proceedings to establish, 8 180 
Waiver, irregularities in conduct of sale, 8 228, 
p. 484 

Judgment nisi, issuance on, 8 6 
Judgment or decree. 

Acts after Judgment, effect, 8 H 
Affidavit of illegality, attack on by, 8 148, p. 342 
Aid of execution, action in, 8 384, p. 707 
Amendment of writ to conform to, 8 82, p. 223 
Amount, specification of as essential, 8 6 
Assignment of judgment, ante 
Basis of writ, 88 5-9, pp. 136-143 
Particular judgment, 8 7 
Requisites, 8 6 
Body execution, ante 
Collateral attack on, 8 242 

Compromise and settlement after rendition, bar 
of right, 8 11 

Conformity of execution to judgment, 8 1^ 
Death of parties after judgment, issuance of ex¬ 
ecution, 8 65, pp. 201-204 
Defective entry, validity of execution as affect¬ 
ed, 8 9 

Destruction of record, issuance notwithstanding, 
8 11 

Direction for execution in, necessity, 8 6 
Discharge of judgment, issuance as precluded, 
8 11 

Division of% judgment, separate executions on 
different portions, 8 5 

Docketing, condition precedent to issuance of 
writ, 8 9 

Effect of acts or proceedings after judgment, 8 H 
Election of remedies, enforcement of, 8 13 
Entry, condition precedent to issuance of writ, 
8 9 

Equitable owner. Issuance of execution by, 8 14 
Equivalent, use as, 8 1 

Final judgment as essential to issuance, 88 5, 6 
Form of judgment forming basis, 8 6 
Forthcoming bond, action on, 8 119, p. 287 
Habere facias possessionem, motions for writ 
of by purchaser at sale, 8 310, p. 600 
Issuance of writ in accordance with terms, 8 
57 

Jurisdiction, want of as affecting validity of ex¬ 
ecution issued thereon, 8 6 
Justice of the peac^, issuance on judgment on 
appeal from, 8 62 
Liability to execution, 8 31 
Lien, registration for purpose of creating, 8 9 
Loss of record. Issuance notwithstanding, 8 H 
Modification, 

Effect, 8 11 

Purchaser’s title as affected, 8 301 
Nunc pro tunc entry, issuance on, 8 9 
Opening or vacating, post 

Partial satisfaction as precluding right to issue, 
8 11 

Particular forms of writ for enforcement, 8 12 


Jud^ent or decTee-<k>ntinued, ' 

Payment, effect, 8 H 
PresumpUons, regularity, 8 229 
Priority, distribution of proceeds of sale accord¬ 
ing to, 8 248 

Prison limits bond, action on, | 437, p. 803 
Proceedings after judgment, effect, 8 H 
Proceeds of sale, proceedings for distribution, 
8 252, p. 523 
Purchasers at sale. 

Actions against, 8 312, p. 614 
Actions to recover imssossion, 8 310, p. 609 
Effect of defects or irregularities as to, 8 
299 

Quashing of writ. 

Attack on errors or irregularities, 8 1^> P* 
326 

Effect, 8 145 

Variance in respect of, 8 143, p. 329 
Redemption from sale, equitable suit to enforce 
right, 8 261, p. 547 

Reference to in writ of execution, 8 73 
Rendition, condition precedent to issuance of 
writ, 8 9 

Requisites of judgment forming basis of writ, 8 
6 

Reversal, purchaser’s title as affected, 8 301 
Revival of judgment, issuance of execution on 
original judgment, 8 7 

Separate judgments, single execution of, 8 5 
Setting aside sale, proceedings for, 8 240 
Sheriff’s deed, recitals therein as proof of, 8 283 
Special execution on, 8 12 
Supplementary proceedings. 

Conditions precedent, 8 360 
Reference to in affidavit, 8 365, p. 672 
Third party claims, 8 137, pp. 420-423 

Admissibility of evidence as to, 8 135, p. 410 
Attack on, 8 173 

Burden of proof as to, 8 185, p. 408 
Conclusiveness, 8 191 

Time of entry, validity of writ as affected, 8 9 
Transcript of judgment of inferior court, issu* 
ance on, 8 10 
Vacating, 

Effect, 8 11 

Purchaser’s title as affected, 8 301 
Validity, necessity of valid judgment, 8 8 
Writ of execution, conformity to, 8 70 
Judicial districts, sale of real property, 8 207 
Judicial sales, 

Execution sale distinguished, 8 
Property purchased at as liable to seizure and 
sale, 8 51 

Judicial writ, execution as, 8 1 

Junior execution, sale under, title as passing subject 
to lien of prior judgment or execution, 8 248 
Junior judgments, sale under, cancellation of lien of 
junior Judgment, 8 201, p. 579 
Junior lienholders, satisfaction as to, levy of writ, 8 
336 

Junior liens. 

Purchaser at sale, property as taken subject to, 8 
291, p. 578 

Redemption from sale, payment of as essential, 
I 256 

Junior writ, injunction, levy of regardless, 8 163 
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Jurisdiction, 

Adldavtts ot illegality, 

Allegations as to lack of, |< 149 
Lack of as ground,. § 148, p. 843 
Aid of execution, action in, § 884, p. 705 
Body execution. 

Actions, § 410 

Proceeding for discharge as poor debtor, i 
446 

Contempt, supplementary proceedings, § 400, p. 
742 

Injunction, proceedings, § 154 
Issuance of writ, | 56 

Judgment, want of as nlfecting validity of execu¬ 
tion issued thereon, § 8 
Quashing of writ. 

Lack of as ground, f 143, p. 327 
Motion, i 144, pp. 330-338 
Receivers, supplementary proceedings, actions by, 
I 3a3. p. 720 

Retting aside sale, action, § 239, p. 500 
Setting aside levy of writ, $ 109 
Stay of execution. 

Ground of want, § 139, p. 312 
Proceeding, § 139, p. 318 
Supplementary proceedings, §§ 358, 372 

Affidavits as required to show, § 385, p. 872 
Contempt, § 400, p. 742 

Third party claims, proi*eediiigs to establish, § 
170 

Writs of execution, showing ns to, i 73 
Jury question. 

Affidavit of illegality, hearing on, § 150, p. 347 
Prison-limits bond, action on, § 437, p. 802 
Purchasers at sale, 

Actions against, § 312, p. 014 
Acti<iiis to recover possession, § 310, p. 809 
Quashing of writ, motion for, § 144, p. 338 
Receivers, supplementary proceedings, action by, 
$ 393, p. 731 

Setting aside sale, proceedings, § 240 
Rherirs d^H^d, validity, $ 279 
Third party claims, § 169, p. 391; ( 186, p. 417 
Trespass to try title, purchaser at sale, $ 311 
Wrongful execution, action, § 457, p. 844 
Justices of the [>ea(‘e, 

Affidavits in lieu of execution, § 61, p. 198 
Body (‘xecutlon, application to for discharge as 
poor debtor, § 443 

Collateral attack, executions issued on transcript, 
§ S3 

Issiiam'e of writ, 

Afhdnvit in lieu of execution, g 61, p. 198 
Transcript, § 61, p. 195 
Judgment on appeal from, issuance on, g 62 
Quashing of writ, execution of Judgment tran¬ 
scribed from, g 143, p. 327 
Transcript of, issuau(*e on, g 10 
Knowledge, purchasers at sale, status of bona fide 
purchasers as affected, g 294, pp. 583-587 
Laches, 

Lien, loss, g 135 

Opening or vacating sale, effect, g 238, p. 498 
Purchasers at sale, recovery of possession as pre¬ 
cluded by, g 310, p. 806 
Redemption from sale, g 261, p. 545 
Effect, g 255 


Ladies—Continued, 

Sale, loss of lien by, g 135 

Setting aside sale, action, g 239, p. 501 

Supplementary proceedings. 

Lien as affected, § 306 

Receivers, defects or irregularities in appoint¬ 
ment as affected, g 387, p. 715 
Writ of execution, waiver of irregularity in, g 
84 

Landing places, liability, § 35, p. 164 
Landlord and tenant. 

Property subject, interest of tenant in crop, g 20 
Purchasers at sale, 

Possession by tenant as constructive notice, g 
204, p. 585 

Tenant in possession as entitled to continue 
in during redemption period, § 303 
Ijand]ord*s lien, priority as to, § 128, p. 299 
Lapse of time, issuance of writ, leave of court as re¬ 
quired, g 59, p. 192 

Law questions, third party claims, g 186, p. 417 
Leased prm)erty, 

Crops raised on land as subject, § 20 
Levy of writ on, 

Interest in rents subsequently accruing, g 110 
Mode and sufficiency, g 07, p. 250 
Leasehold estate, 

Ijevy of writ, mode and sufficiency, g 101 
Llabii:.y, § 37 

Purchaser at sale, acquisition of, g 287, p. 573 
Third party claims, interpleader to try title to, g 
169, p. 389 

Leases, purchaser of lands leased, rights acquired, g 
290 

Leave of court, 

Alias writ, g 85, p. 230 
Body execution, g 420, p. 776 
Custodia legls, seizure of property In, g 55 
Issuance of writ, ante 

Re<*eivers, supplementary proceedings, action by, 
g 393, p. 727 

Return, amendment, g 322, p. 624 
Rale, § 197 

Legal tender, redemption from sale, tender or pay¬ 
ment as required to Ik* made in, g 258 
Legal title, third party claims based on, g 170 
Legatei*s, int(*rest of as subject to seizure and sale 
on, g 49 

I^egislature, body execution, exemption of members, g 
419 

Letters, rent claim, preference in distribution of pro¬ 
ceeds of sale as dependent on, g 247, p. 511 
I-ievari facias, enforcement of judgment by, g 12 
Levy of writ, gg 88-112, pp. 234-275 
Abandonment, g 111 

Right to abandon and issue new execution, g 
16 

Actions, bailee or receiptor, g 115 
Actions by officer, § 114 

Acts of God, liability of receiptor as to property 
destroyed by, g 115 
Actual seizure, necessity, g 07, p. 244 
Additional levy, 

Time, g 03 

Under same writ, g 103 
Affidavit of Illegality, necessity of levy, g ,147 
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Levy of writ—Continued, 

Aider in respect to desciiptlbn of property, 1106, 

p. ^ 

Alias writ, 

Officer authorized to make, § 92 
Outstanding levy as precluding, ( 85, p. 227 
Aliened property, § 95, p. 241 
Amendment, ante 

Amount of property to be levied on, § 107 
Appraisement, { 106, p. 262 
Assignment of Judgment, control over, i 90 
Attached property, § 102 

Maintenance of Jurisdiction by attachment, S 
110 

Bailee, 

Compensation, | 120 
Delivery of property to, 8 115 
Bank accounts, sufficiency, § 98, n. 77 
Bills and notes, mode and sufficiency, { 98 
Bond, officer making levy, { 92 
Breaking doors, etc., in making, § 06 
Buildings, mode and sufficiency, § 97, p. 249 
Bulky articles, mode and sufficiency, 8 97, p. 249 
Burden of proof, excessive levy, 8 107 
Capias ad satisfaciendum, commitment of debtor 
to prison under as precluding, 8 89 
Care of property, 8 113 
Certificate of appraisement, 8 106, p. 267 
Change of election in resi)ec*t to property on which 
levy is to be made, 8 95, p. 240 
Chattel mortgages, mode and sufficiency of levy 
on property covered by, 8 97, p. 248 
Choses in action, mode and sufficiency, 8 98 < 
Claim affidavit, defect as cured by recitals in, 8 
105, p. 260 

Claim bond, waiver of objection by giving of, 8 
108 

Clerical work in connection with, person author- 
ized, 8 92 

Compensation of appraisers, 8 106, p. 268 
Compensation of custodian, 8 1^ 

Completion by officer commencing execution of 
process, 8 72 

Conclusiveness, indorsement, 8 105, p. 262 
Conditional sales contract, property sold under, 8 
97, p. 250 

Confirmation of sale, regularity of levy as deter¬ 
minable on motion, 8 ^^6, p. 477 
Consent of debtor, necessity, 8 97, p. 243 
Construction, entry, 8 105, p. 261 
Constructive levy, property held by virtue of levy 
under prior writ, 8 102 
Constructive seizure, sufficiency, § 97, p. 244 
Contempt, maintenance of Jurisdiction by punish¬ 
ment, 8 119 

Contents of indorsement, t 105, p. 258 
Control of writ, 8 90 

Corporate stock, mode and sufficiency, 8 99 
Costs, levy of sufficient amount to satisfy, 8 197 
Courts, 

Control over, 8 90 

Direction concerning property to be levied on, 

8 95, p. 241 

Criminal liability, removal or secretion of prop¬ 
erty, 8 122 

Crops, mode and sufficiency, 8 97, p. 247 
Costodia legis, quashing levy made on, 1109 


Levy of writ—Continued, 

Custodian of property, compensation, | 129 
Custody of property, 8 113 
Declaration, personal property, 8 97, p. 246 
De facto officers, 8 92 

Defenses, action against bailee or receiptor, 8 115 
Definition, 8 88 
Delay, loss of lien by, 8 135 
Delivery of property to creditor in satisfaction, 8 
121 

Delivery to bailee or receiptor, 8 115 
Demand before levy, 8 95 
Depreciation, allowance for, 8 197 
Description of property, ante 
Direction to officer, 8 99 

Directions not to proceed on, loss of lien by, 8 135 
Discharge of debtor as precluding, 8 89 
Discretion of court, amount of property to be 
levied on, 8 197 
Disseizin, operation, 8 119 

Dominion over property, officer as required to as¬ 
sume, 8 97, p. 244 
Bncumbc^red property, 8 95, p. 241 
Encumbrances, deduction for in making appraise¬ 
ment, § 100, p. 267 
Entry, 8 195, pp. 267-262 

Premises, authority of levying officer, 8 97, p. 
243 

Right of officer to force, 8 96 
To take momentary seizin, real property, 8 
101 

Equity of redemption, 

Mode and sufficiency, 8 191 
Rights acfiuired as to, 8 
Estoppel, ante 

Evidence, indorsement, 8 195, p. 257 
Examination of property, appraisers, 8 196, p. 
266 

Excessive levy, ante 
Exempt property. 

Inventory, 8 196, p. 262 

Rebuttal of presumptions of satisfaction of 
debt, 8 336 

Exhaustion of personalty before levy on realty, 
8 109 

Expenses of keeping property, 8 120 
Expiration of term of office. 

Officer making after, 8 92 
Officer to whom writ directed, effect, 8 72 
False description of property in indorsement, ef¬ 
fect of, 8 195, p. 260 

Fees, levy of sufficient amount to satisfy, 8 197 

Fixtures, mode and sufficiency, 8 97, p. 249 

Force, right to use, 8 96 

Formal levy as essential, 8 91 

Forthcoming bond, ante 

Fraud, validity of levy procured through, 8 96 

Freeholders, appraisement by, 8 196, p. 265 

Further levies under same writ, 8 193 

Garnishment distinguished, 8 38 

Goods in building, view of property, 8 97, p. 246 

Governing law. 

Appraisement, 8 196, p. 264 
Operation and effect, 8 119 
Growing crops, mode and sufficiency, 8 97, p. 247 
Husband and wife, property >oo which levy is to 
be made, 8 95, p. 241 
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Levy of writ—Ckmtlnued, 

Implied authority, § M 

Incompetency of levying officer, quashing on 
ground of, 1109 
Indorsement, § 105, pp. 257-262 
Injunction, ante 
Interest, levy of including, § 107 
Interest on part of officer making, 8 02 
Intermingled property, mode and sufficiency, 8 97, 
p. 248 

Inventory, 8 106, p. 262 

Irregularities, objections to and waiver thereof, 
8 108 

Irreparable injury, injunction to prevent, 8 152, p. 
356 

Joint debtors, ante 
Joint tenants, interest, f 101 
Jointly owned property, mode and sufficiency, 8 
97, p. 249 
Judgment creditor. 

Selection of property on which levy is to be 
made, 8 95, p. 240 
Title acquired by, 8 HO 

Judgment debtor, objection to irregularity, 8 108 
Jurisdiction, setting aside, 8 109 
Leased property. 

Interest in rent subsequently accruing, 8 HO 
Mode and sufficiency, 8 07, p. 250 
Leasehold interest, mode and sufficiency, 8 101 
Levying officer, post 

Livestock, mode and sufficiency, 8 97, p. 248 
Locked Ik)X, opening to inventory content, 8 106, 

p. 262 

Machinery, mode and sufficiency, 8 97, p. 249 
Manual delivery, property capable, 8 97, p. 244 
Matters precluding, 8 89 

Metes and bounds, description of property by, 8 
105, p. 260 

Mode and sufficiency, 88 94-108, pp. 238-270 
Moiety of realty, 8 101 

Mortgaged chattels, mode and sufficiency, 8 97, 
p. 248 

Mortgaged property, equity of redemption, 8 101 
Motion to quash, remedy by way of, 8 109 
Nature, 8 88 
Necessity, 8 91 

New appraisement, 8 106, p. 268 
Notice, post 

Nulla bona, return of as Justifying levy on real 
property, 8 100 

Oath of appraisers, 8 106, p. 206 

Object, 8 88 

Objections, 

Irregularity, 8 108 

Waiver or excessive levy by failure to make, 
8 107 

Oi>en and notorious acts, personal property, 8 
97, p. 247 

Operation and effect, 8 HO 
Ownership, 

Divestiture, 8 HO 

Entry as re<]uired to show, 8 105, p. 260 
Paper levy, sufficiency, 8 97, p. 243 
Parcel of goods, seizure of part in name of 
whole, 8 97, p. 247 

Part of parcel of goods, seizure of in name of 
whole, 8 97, p. 247 


Levy of writ—Continued, 

Parties, motion to quash, 8 109 
Parts only of execution, direction to make, 8 
107 

Pawned chattels, mode and sufficiency, 8 97, p. 
250 

Payment of Judgment as precluding, 8 89 
Pen and ink levy, sufficiency, 8 97, p. 244 
Personal property, post 
Persons who may make, 8 92 
Place, indorsement as required to state, 8 105, 
p. 259 

Pledged property, mode and sufficiency, § 07. p. 
250 

Pluries writs, outstanding levy as precluding, 
8 85, p. 227 

Ponderous articles, mode and sufficiency, 8 97, 
p. 249 

Possession, reduction of property, 8 97, p. 243 
Possessory rights, officer making levy, f 114 
Premature levy, 8 93 

Quashing on ground of, 8 109 
Presumptions, post 
Prior levy, 

Effect, 8 102 

Further levy under same writ, 8 103 
Private persons, qualification, 8 92 
Promissory note, mode and sufficiency, § 08 
Property already levied on, § 102 
Public enemy, liability of receiptor as to prop¬ 
erty destroyed by, 8 H5 

Purchasers at sale, defects or irregularities as 
affecting, 8 299 

Qualification of officer making, § 92 
Qualifications of ajipraisc^rs, § 106, p. 265 
Quality of property to be levied on, 8 107 
Quashing, 8 109 

Range cattle, mode and sufficiency, § 97, p. 248 

Real property, post 

Receiptor, 

Compensation, 8 120 
Delivery of property to, 8 H5 
Reference to other instruments for description 
of proiierty, 8 105, p. 260 
Release, 8 ^H 

Part of property, excessive levy as cured 
by, 8 107 

Relinquishment of levy, § 111 
Removal of chattels, necessity, § 97, p. 245 
Removal of proiierty, criminal responsibility, 8 
122 

Rents and profits, rights as to, 8 H4 
Replevin, officer’s right to maintain, 8 114 
Repugnancy in description of property, 8 105, p. 
260 

Restoration, 8 H2 
Return, post 

Rights acquired by officer, 8 1^4 
Safe, view of contents as sufficient levy, 8 97, 
p. 246 

Safety deposit box, mode and sufficiency of levy 
on contents, 8 97, p. 247 
Sale, 

Necessity of preceding, 8 93 
Setting aside for defects or irregularities 
in, 8 231 

Satisfaction as resulting, 8 336 
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Levy of writ—Continued^ 

Satisfaction of Judgment; 

Bar, i 89 
Resulting, § 16 

Sealed parcel, opening to inventory content, § 

106, p. 262 

Second appraisement, | 106, p. 268 
Secretion of property, criminal responsibility, § 
122 

Seizure of property, § 97, p. 244 
Selection of appraisers, § 106, p. 264 
Selection of property, § 95, p. 239 
Separate indorsement, S J05, p. 258 
Service of execution distinguished, | 88 
Service of notice, § 104 
Setting aside, § 109 

Appraisement, § 106, p. 268 
Excessive levy, 8 107 
Sale, effect, 8 241 

Several defendants, property to be levied on, 8 
95, p. 241 

Several writs, method of making, 8 04 
Shares of stock, mode and sufficiency, 8 09 
Sheriff. 

Appraisement, 8 106, p. 265 
Notice of motion to quash to, 8 100 
Signature, entry, 8 105, p. 258 
Special execution or order of sale, real proper¬ 
ty, 8 101 

Statutory provisions, post 
Stay of proceedings, effect on, 8 141 
Successive levy under same writ, 8 103 
Sufficiency, 88 04-108, pp. 238-270 
Supersedeas, effect on, 8 141 
Sureties, successive or additional levies under 
same writ, 8 103 

Surplus, equitable relief as to, 8 05, p. 241 
Tenants in common. 

Interest, 8 101 

Personal property, 8 07, p. 249 
Tender of payment, necessity as obviated, 8 01 
Territorial limitation, 8 92 
Third party claims. 

Admissibility of evidence, 8 185, p. 411 
Burden of proof, 8 185, p. 408 
Third persons, post 
Threshing of grain levied on, 8 114 
Time, post 
Title, post 
Trespass, post 

Trickery, validity of levy procured through, 8 06 
Trivial exceptions, sustaining against, 8 106 
Trover and conversion, post 
Vacation of order quashing, 8 100 
View of property, post 

Void levy, officer without authority making, 8 
92 

Waiver, post 

Watchman, placing property in charge of, 8 113 
Withdrawal, 8 90 

Witnesses, personal property, 8 07, p. 247 
Writ of restitution, maintenance of Jurisdiction 
by, 8 110 

Wrongful levy, 8 458 
Levying officer, 

Discretion, sale^ I 197 I 


Levying officer—Continued, 

Expiration of term of office, power to make sale 
after, 8 109 

False claims by third persona, liability to, 8 105 
Frivolous claims by ^rd persons, liability, 8 
195 

Injunction, 

Party to suit, 8 137, p. 371 
Refusal to levy as ground, 8 138, p. 375 
Levy of writ, 8 92 

Payment made to, operation and effect, 8 333 
Postponement of sale, power in respect of, 8 209 
Return, duty of making, 8 315 
Sale, 

Authority, 88 106, 190 
Duty, 8 107 
Leave of court, 8 107 

Satisfaction, voluntary payment by, 8 333 
Successor in office, power to make sale, 8 109 
Third party claims. 

Acceptance of property in satisfaction of 
bond, 8 102 

Determination of questions arising as to, 8 
184 

Parties to pro(Kieding to establish, 8 180 
Right to institute proceedings, 8 170 
Vexatious claims by third persons, liability to, 8 
195 

Liberal construction, sherilTs deed, 8 280 
Licensee, interest of as subject to seizure under, 8 36, 
p. 169 

Lien creditor, 

Estopi)el, attack on validity of sale, 8 228, p. 486 

Injunction, protection, 8 132, p. 361 

Bale, 

Estoppel to attack validity, 8 228, p. 486. 
Questioning validity, 8 227, p. 482 
Lien of execution, 88 123-138, pp. 289-310 

Abatement, death of party as resulting in, 8 134 
After-acquired property as affected by, 8 125 
Alias writs, ante 

Apparent interest as affected, 8 123 
Attachment, 

Dissolution of as resulting in loss, 8 137 
Relation back to levy, 8 124 
Bona tide purchasers, priority, 8 129 
Capias ad satisfaciendum, effect of taking bod> 
of defendant under, 8 136 
Commencement, 8 124 
Concurrent liens, priority, 8 128, p. 298 
Contingent liability, effect on, 8 125 
Continuity, 8 131 
Creation, 8 123 

Creditor's bill, resort to as resulting in loss of 
lien, 8 137 

Date of levy, priority according to, 8 127, p. 295 
Death of party, loss or suspension, 8 134 
Delivery of writs, priority according to, 8 127, p. 
294 

Demand of payment, preservation by, 8 131 
Direction not to proceed on writ, loss of lien by, 
8 135 

Duration, 8 131 

Equity, priority determined on bill in, | 130 
Existence, 8 123 

Expiration of Judgment, effect, i 131 
Extent, 88 125, 126 
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Lien of execution—CJontinued, 

Inconsistent remedies, pursuit of as resulting In 
loss or suspension, § 137 
Interest affected, |§ 125, 126 
Invalidity of levy, priority as affected by, i 127, 
p. 227 

Irregularities in writs, priority as affected, § 
127. p. 297 

Judgmeht creditor, rights as to, f 123 
Judgment debtor, death of as resulting in loss, 
fi 134 

Judgment lien, independent nature, § 123 
Laches, loss, § 135 

Landlord's lien, priority as to, § 128, p. 209 
Lis pendens, notice of as essential, § 124 
Livery stable keeper's lien, priority as to, § 128, 

p. 200 

Loss or suspension, SS 132-137, pp. 305-<310 
Abandonment as resulting in, § 133 
Acquiescence in delay caused by execution 
creditor, { 135 

Adverse party claim as resulting in, | 177 
Arrest of debtor, § 136 
Death of party, fi 134 
Delay in executing writ, § 135 
Direction not to execute wm, fi 135 
Dissolution of attachment, § 137 
Fault as essential, fi 132 
Filing of claim against deceased debtor as, 
g 137 

Fraudulent intent, delay, § 135 
Inconsistent remedies pursued, fi 137 
Injunction as resulting in, fi 163 
Issuing alias or other writ, fi 137 
Judicial stay or release, fi 137 
Leaving property in possession of defend¬ 
ant, $ 137 

Neglect of officer, fi 132 
Opening of Judgment, fi 137 
Payment of Judgment, fi 136 
Release of levy, fi 133 
Relinquishment by officer, § 132 
Removal of property, § 137 
Resort to other remedies, fi 137 
Restoration, § 138 
Return of writ without sale, fi 137 
Reversal of Judgment, §137 
Satisfaction of Judgment, fi 136 
Setting off property as exempt, fi 137 
Vacation of Judgment, fi 137 
Money as subject, fi 125 
Nature, fi 123 

New execution, continuance by delivery, fi 131 

Perfection, fi 124 

Perversion of writ, loss by, fi 135 

Priority, fi 125; fi 127, pp. 203-297 

Other liens or claims, fifi 128, 129, pp. 297- 
303 

Pledges, fi 128, p. 298 
Proceeding to determine, fi 130 
Transfer of property, fi 129 
Property affected, fifi 125,126 
Property right, nature as, fi 123 
Quashing of writ, effect on, § 145 
Receivers, priority as to title, | 128, p. 298 
Relation back, g 124 

Release, injunction as resulting in, | 163 


Lien of execution—Continued, 

Removal of property, loss or suspension, | 137 
Rendition of Judgment, priority according to, 
g 127, p. 295 

Replevin, determination of priority in action, | 
130 

Restoration of after loss or susiiension, fi 138 
Return of writ, termination on, fifi 131, 327 
Reversal of Judgment as resulting in loss, fi 137 
Statutory provision^, post 

Subject matter of Judgment, priority as depend¬ 
ent on, fi 127, p. 296 

Subsequent claims or liens, priority, fi 128, p. 
297 

Successive writs, priority as preserved by issu¬ 
ance, fi 131 

Summary proceedings, determination of priori¬ 
ties in, fi 130 

Supplementary proceedings, post 
Suspension. Loss or suspension, ante 
Tenancy for years, priority as to, fi 128, p. 298 
Termination, fi 131 
Territorial extent, g 126 

Teste of writ, priority according to, fi 127, p. 294 
Title, 

Effect on, fi 123 

Necessity of debtor having, fi 125 
Transfer of property, priority as affected, § 129 
Unliquidated liens, effect on, fi 125 
Unrecorded instruments, priority as to, fi 128, 
p. 300 

Vacation of Judgment, loss or suspension, fi 137 
Vested right under, fi 123 

Widow's allowance, priority as to, fi 128, p. 299 
Lienors, 

Priority, distribuHon of proceeds according to 
priority l>etween different executions, fi 248 
Proceeds of sale, extinniishment of lien as de¬ 
termining right to share in procet^ds, § 248 

Liens in general, 

Adverse party claim, effect of pendency of pro¬ 
ceeding. fi 177 

Certificate of sale, fi 224, p. 472 
Conditional sales, priority as to, fi 128, p. 299 
Deeds, priority as dejiendent on recordation, fi 
128, p. 301 

Estoppel, purchaser at sale, fi 291, p. 579 
Forthcoming bond, ( 119, p. 287 
Injunction, 

Effect, § 103 

Issuance pending proceedings to determine 
priority, § 152, p. 361 

Issuance of writ after expiration of Judgment 
lieu, fi 66, p. 207 

Junior Judgment, sale under senior Judgment as 
cancelling, fi 291, p. 579 
Mechanic's liens, post 
Mortgages, post 

Proceedings to determine priority, ( 130 
Proceeds of sale. 

Application of surplus to, fi 251 
Payment from, fi 246 
Purchasers at sale, 

Personal liability in respect of, fi 312, p. 611 
Property as taken subject to, fi 291, pp. 

581 
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Liens In general—Continued, 

Recordation of Instruments, priority as affected, 
i 128, p. 300 

Redemption from sale, payment of prior liens 
as essential, | 266 

Registration of Judgment for purpose of creat¬ 
ing, issuance on original Judgment, | 0 
Rights or interest secured by as subject to sale 
on, < 48 

Sale free from, proceeds as liable for payment, S 
246 

Secret liens, bona fide purchasers as talcing sub¬ 
ject to, i 203 

Stay of proceedings, effect on, g 141 
Taxes, preference in distribution of proceeds of 
sale, § 247, p. 514 
Third party claimant, g 171 

Determination of questions of, g 184 
Vendor’s liens, post 
Waiver, g 13 
Life estates. 

Liability, g 36, p. 169 

Purchaser at sale, acquisition of, g 287, p. 573 
Limitation of actions, 

Aid of execution, action in, g 384, p. 705 
Dormant executions, g 135 
Injunction, g 155 

Issuance of writ, statutes applicable, g 66, p. 207 
Judgment, completion of execution after expi¬ 
ration of period, g 7 
Purchasers at sale. 

Actions against, g 312, p. 613 
Recovery of possessions, g 310, p. 606 
Redemption from sale, g 261, p. 545 
Setting aside sale, g 239, p. 501 
Stay of execution, susiiension of running of stat¬ 
ute, g 141 

Third party claims, g 174 

Pleading description, g 183 
Wrongful execution, g 457, p. 841 
Liquid fuel tax, proceeds of sale, preference in dis¬ 
tribution, g 247, p. 514, n. 8 
Liquidated claims, liability, g 28 
Liquor tax certificate, liability to execution, g 19 
Lis pendens, lien, notice of as essential, g 124 
Literary property, liability, g 25 
Litigation, wrongful execution, damages as recovera¬ 
ble for expense, g 458 

Livery stable keeper’s lien, priority as to, g 128, p. 
299 

Livestock, levy of writ on, mode and sufficiency, g 
97, p. 248 

Locked box, levy of writ on, opening to inventory 
content, g 106, p. 262 
Loss of lien. Lien of execution, ante 
Jjob^ of record. Judgment, issuance of writ notwith¬ 
standing, g 11 

Lost writ, reestaldishment, g 85, p. 233 
Lump sales, realty and personalty, g 201 
Lunatics, 

Body execution, exemption, g 419 
Supplementary proceedings, maintenance against, 
g 348 

Machinery, levy of writ on, mode and suffidency, | 97, 
p; 249 
Mail, 

Return, making by, g 320 


Mail—Continued, 

Vehicles carrying as subject to, g 19 
Mala fldes, third party claims^ admissibility of evi¬ 
dence as to, g 185, p.* 412 

Malicious prosecution, body execution, discharge as 
poor debtor in action for, g 442, p. 815 
Mandamus, 

Body execution, application for writ, g 420, p. 776 
Conveyance to purchaser, compelling, g 272 
Mandate, 

Alias or pluries writ, g 85, p. 233 
Execution as, g 1 

Manual delivery, levy of writ on property capable, g 
97, p. 244 

Manuscripts, liability to execution, unpublished manu¬ 
scripts, g 25 

Mark, return, signing by, g 319 

Married women, supplementary proceedings, mainte¬ 
nance against, g 348 

Marshaling of assets, compelling exhaustion of other 
property under doctrine of, g 152, p. 300 
Mechanics’ liens. 

Priorities as to, § 128, p. 297 
Proceeds of sale, payment from, g 246 
Membership in exchange, liability, g 26 
Moiitnl anguish, wrongful exec*utton, recovery, g 458 
Metes and bounds, levy of writ, description of land by, 
g 105, p. 260 

Methods of enforcing Judgment, g 13 
Military order, stay of execution by, g 139, p. 319 
Minerals, purchaser at sale, rights as to, g 286 
Ministerial duty, issuance of writ, g 56 
Misconduct, sale, setting aside, § 232 
Mismanagement, receivers, supplementary proceed¬ 
ings, lialjklity for, g 391, p. 722 
Misnomer, Judgment debtor, defense of as contempt 
proceedings, g 399, p. 742 
Mistake, 

Alias writ, satisfaction of execution by mistake, g 
85, p. 229 

Bids, defense of on failure to comply with bid, g 
221 

Certificate of sale, effect, g 224, p, 474 
Equity, independent ground for relief, g 151 
Redemption from sale, amount tendered as pay¬ 
ment, g 258 

Sales, setting aside, g 230 

Equitable Jurisdiction, g 239, p. 500 
Inadequacy of price connected with, g 234 
Writ of execution, name of party, g 74 
Mitigation of damages, wrongful execution, g 458 
Mode of levy, gg 94-108, pp. 238-270 
Mode of sale, gg 201-206, pp. 438-442 
Auctioneer, employment of, g 201 
Bids, ante 

Competition, promotion, g 201 

Debtor’s interest only, g 202 

Designation of proiierty, g 201 

Discretion, g 204 

Encumbered property, g 201 

Excessive sale, g 202 

Homesteads, g 205 

Less than whole interest, g 202 

Mortgaged property* g 210, p. 450 

Order of offering, g 205 

Parcels, offer for sale in, g 210, ppi 448^451 

Particular property. Judgment against, g 2USS 
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Mode of sale—Oontlntied, 

Partnership assets, | 202 
Private sale, | 204 
Public or private, f 204 
Several executions, sale under, | 203 
Statutory provisions, conduct in accordance with, 
i 201 

Ol^nns and conditions, I 206 
Unencumbered property as sold before encum< 
bered, | 205 
Modillcation, 

Injunction, damages recoverable, 1162 
Judgment, 

Effect, I 11 

Purchaser’s title as affected, t 301 
Supplementary proceedings. 

Injunction to restrain disposition of proi^erty, 
i 870, p. 685 

Order for examination, { 368, pp. 6H(MI83 
Order for payment or delivery of property, 8 
883, p. 703 

Moiety, levy of writ on, i 101 
Money, 

Liability, § 24 

Lien of execution as attaching to, 8 ^25 
Orders for payment, enforceability by, § 5 
Money judgment. 

Absolute money judgment as essential to issu¬ 
ance, { 6 

Executions as authorized in proceedings in which 
recoverable, | 4 
Moratorium law, 

Effect of granting of debt moratorium, g 141 
Injunction under, limitation, i 152, p. 357 
Validity, § 139, p. 313, n. 94 
Mortgages, 

Assignment, injunction to protect assignees, § 152, 
p. 362 

Money judgment secured by, power to order writ, 
g 14 

Mortgagees, injunction to protection, § 152, p. 361 
Priority as to, | 128, p. 297 
Proceeds of sale, payment from, § 246 
Property mortgaged as subject to sale on, gg 44- 
46, pp. 176-179 
Purchaser at sale. 

Election of remedies, g 290 
Possession of property subject to mortgage, 
g 302 

Property as taken subject to, g 291, p. 580 
Redemption from sale. 

Right of mortgagee to redeem, g 254, p. 532 
Time for redemption by mortgagee, g 257 
Sale, 

Exemption of mortgaged property from rule 
requiring sale in parcels, g 210, p. 450 
Right of mortgagee to question validity, g 
227, p. 482 

Third party claims, mortgagee, g 170 
Wrongful execution, mortgagee as entitled to 
damages, g 456 

Motion, 

Alias writ, relief, g 85, p. 231 
Body execution, 

Discharge on, g 432 
Proceedings by, g 420, p. 776 


Motion—Continued, 

Opening or vacating sale, g 238, 493-499 

Prison-limits bond, summary judgment on, g 437, 
p. 799 

Proceeds of sale, recovery by, g 252, p. 520 
Quashing of writ, g 109; g 144, p. 330 
Return, 

Amendment by, § 322, p. 626 
Quashing, g 325 

Setting aside sale, g 238, pp. 496-499 
Stay of execution, g 130, p. 317 
Third party claims, proceedings by, g 167 
Motive, wrongful execution, g 453 
Multiplicity of suits, injunction to prevent, g 152, p. 
356 

Municipal corporations. 

Purchase at sale, g 212 
Supplementary proceedings. 

Examination of as third party, g 362 

Maintenance against, g 348 

Property held by as subject to, g 349, p. 653 

Names, 

Addition, writ of execution, g 74 
Assignment of judgment, name in which writ is¬ 
sued, g 14 
Mistake, 

Effect, g 15 

Writ of execution, g 74 

Representative capacity, issuance of writ against 
person appearing in, g 15 
Writ of execution, name in which required to 
run, g 71 

National banks, stock as subject, g 32 
Nature, g 1 

Negligence, supplementary proceedings, termination 
by. g 397 

New trial, third party claims, g 188 
Newspapers, publication of notice of sale in, § 211, p. 
452 

Nominal damages, wrongful execution, § 458 
Nominal plaintiff, execution of judgment recovered by 
form and content, g 74 
Nonresidents, 

Foreign Judgment against, issuance on, g 7 
Supplementary proceedings, place of examining, g 
374 

Nonsuit. Dismissal and nonsuit, ante 
Notice, 

Adjournment of sale, g 209 

Adverse party claim, pro<*eeding to establish, | 
181 

Affidavit of illegality, hearing on, g 150, p. 347 
Aid of execution, action in, g 384, p. 705 
Allas writ, necessity, g 85, p. 231 
Amendment, writ of execution, g 82, p. 224 
Appraisement, return as required to show, g 321, 

p. 621 

Body execution, 

Application for discharge as poor debtor, g 
444, pp. 819-822 

Proceedings to procure, g 420, p. 778 
Bona fide purchasers, purchasers at sale, g 293; | 
294, pp. 583-587 

Bond to proceed under insolvent or poor debtor’s 
acts, g 430, p. 807 
Confirmation of sale, g 226, p. 476 
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Notice—Continued, 

Forthcoming bonds, condition precedent to ac¬ 
tion on, i 119, p. 285 
Injunction, ante 

Issuance of writ, conditions precedent, | 58 
Leave to issue writ, motion, i 59, p. 194 
Levy of writ, fif 95, 104 

Appraisement, § 106, p. 264 
Before levy, § 95, p. 239 
Motion to quash, 109 
Setting aside sale for failure to give, i 231 
Shares of stock, § 99 
Proceeds of sale, post 
Purchasers at sale, 

Notice to clerk, conditions precedent to action 
for possession, § 310, p. 607 
Status of bona fide purchaser as affected, | 
294, pp. 583-687 
Time of notice, { 294, p. 686 
Quashing of writ, motion, S 144, p. 334 
Redemption from sale, § 259 
Resale on failure to comply with bid, § 220 
Return, post 
Sale, { 211, pp. 451-456 
Adjournment, § 209 

Collateral attack for want of proper notice, 
§ 242 

Conditional seller as entitled to, | 211, p. 
452, n. 2 

Contents, § 211, p. 453 
Description of property in, g 211, p. 453 
Duration, § 211, p. 454 
Effect of failure to give, g 211, p. 455 
Encumbrances as required to l)e shown, g 211, 
p. 453 

Failure to give, g 211, p. 455 
Method of giving, g 211, p. 452 
Mortgagee as entitled to, g 211, p. 452, n. 2 
Names of parties, setting out, g 211, p. 454 
Objections to, g 211, p. 455 
Perishable property, g 211, p. 455 
Personal notice as essential, g 211, p. 451 
Posting, g 211, p. 452 
Presumptions as to, g 211, p. 456 
Proof of puidication of, g 211, p. 453 
Publication, g 211, p. 452 
Purchaser’s title as affected by failure to 
give, g 300 

Return as required to show, g 321, p. 623 
Setting aside, 

Motion, g 238, p. 499 
Several executions, g 211, p. 452 
Signature, g 211, p. 454 
Surplusage, g 211, p. 453 
Terms of sale as required to be shown, g 211, 
p. 453 

Time, g 211, p. 454 
Waiver of objections, g 211, p. 455 
Want or Inadequacy, g 232 
Written notice as essential, § 211, p. 451 
Satisfaction, entry, g 841 

Stay of execution, successive stays, g 139, p. 316 
Supplementary proceedings. 

Order for payment of delivery of property, g 
. j883, p. 702 

Proceedings to procure order for examina¬ 
tion^ 4 364 


Notice—Continued, 

Suppiementary proceedlngs-Oontinued, 

Receivers, 

Extension of receivership, g 388 
Proceedings to appoint, g 387, p. 712 
Third party claimants, condition prec*edeiit to ac¬ 
tion by, g 168 

Wage claim, preference in respect to proceeds of 
sale as dependent on, g 247, p. 511 
Nudum pactum, purchasers at sale, g 312, p. 611 
Nulla bona, return. 

Admissibility to show insolvency, g 328 
Body execution, g 422 
Conchisiveness, g 329, p. 632 
Dormant judgment, { 318 

Levy on real property of judgment debtor as justi¬ 
fied by, g 100 

Sufficiency in general, g 321, p. 620 
Supplementary proceedings based on, g 361 
Time, g 318 
Nunc pro tunc, 

Amendment of writ of execution, effect of, g 82, p. 
224 

Amendment to indorsement of levy, g 105, p. 261 
Issuance of writ, certificate of execution and re¬ 
turn on transcript of inferior court, g 61, p. 
196 

Judgment, entry as sufiScient to support execution, 
g 9 

Rec*eivers, order apr)ointing in supplementary pro¬ 
ceedings, § 387, p. 713 

Oath, 

Aiq;iraisers, g 106, p. 266 

Bond to proceed under insolvent or poor debtor's 
acts, g 439, p- 308 

Extent and elegit, return as required to show oath 
of appraisers, g 405, p. 755 
Poor debtor's oath, administration and requisites 
of. g 447, p. 825 

Supplementary proceedings, referee, g 373 
Objection, 

Confirmation of sale, g 226, p. 476 
Conveyance to purchaser, g 274 
Extent and elegit, g 403, p. 754 
Injunction, jurisdiction, g 154 
Levy of writ, waiver of excessive levy by failure 
to make, g 107 

Proceeds of sale, disposition of, g 244 
Redemption from sale, g 260 
Return, g 324 
Sale, notice, g 211, p. 455 
Simultaneous execution, g 16 
Supplementary proceedings, 

Affidavits, g 365, p. 675 
Order appointing receiver, g 387. p, 714 
Order for payment or delivery of property, g 
383, p. 703 

Service of order for examination, g 367 
Third party claims, bond, g 176 
Writ of execution, g 84 

Occupation tax, proceeds of sale, preference in dis¬ 
tribution, g 247, p. 514, n. 8 
Officers. 

Levying officer, ante 
Selling officer, post 

Omissions, writ of ^execution, name of party, g 74 
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Open and notorious acts, levy of writ, personal prop^ 
erty, | 97, p. 247 
Opening or vacating Judgment, 

Effect, § 11 

Injunction as warranted to restrain execution, | 
152, p. 364 

Joint Judgment, execution as against one of Joint 
debtors, f 6 

Leave of court as essential to issuance of writ, § 
59, p. 101 

Lien of execution as lost by, § 137 
Opening or vacating sale, §§ 230-241, pp. 487-506 
Action, I 239, pp. 409-504 
Advance on bid offered as ground, § 235 
Amendment of pleading in action, § 239, p. 502 
Application, { 238, p. 497 

Appraisement, irregularities In connection with, S 
231 

Burden of proof action for, § 230, p. 503 
Coiiclusiveness of decision on motion, H 240 
Concurrent Jurisdiction of action, $ 230, p. 500 
Conditions precedent to action, § 239, pp. 499, 500 
Costs in proceedings, § 240 
Counterclaim in action, § 230, p. 503 
Credit for improvements or expenditures by pur¬ 
chaser, I 312, p. 612 

Cross-complaint in action to set aside, { 239, p. 
500 

Defects in writ or levy, § 231 
Defenses to, ( 236 

Determination of right to relief, | 240 
Discretion of court, S 240 
Effect of decision on motion for, § 240 
Effect of setting aside, S 241 
Evidence, action, § 230, p. 503 
Excessive levy as ground, f 231 
Ex parte affidavits in support of motion, § 238, p. 
497, n. 31 

Fraud as ground, { 230 

Inadequacy of price connected with, § 234 
Fraud in connection with as ground, § 232 
Gross inadequacy of price, § 233 
Grounds, § 230 
Hearing, in proceeding, § 240 
Higher bid, offer. § 235 
Imposition of conditions, § 240 
Inadequacy of price, §§ 233, 234, pp. 492-495 
Coupled with other objections, 8 234 
Increased bid, offer, f 235 
Inquiry on motion, 8 230 
Instructions in proceedings, 8 240 
Irregularities, § 232 
Writ or levy. 8 231 

Judgment creditor, party to action, 8 239, p. 502 
Judgment debtor, party to proceeding to set asidei 
8 239, p. 502 

Judgment in proceedings, 8 240 
Jury trial in proceedings, 8 240 
Laches, 8 238, p. 498; 8 239, p. 501 
I^ack of title as defense, 8 236 
Levy of writ, defects or irregularities in, 8 231 
Limitations, 8 239, p. 501 
Matters connected with Judgment, 8 230 
Misconduct as ground, 8 232 
Mistake as ground, 8 230 

Inadequacy of price connected with, i 234 
Motion, 8 238, pp. 406-499 

33 G.J.S.-00 


Opening or vacating sale—Continued, 

Nonsuit, 8 240 

Notice of motion to set aside, 8 238, p. 499 
Offer of higher bid, 8 235 
Parties, action, 8 239, p. 501 
Parties to motion, 8 238, p. 408 
Pleading, action, 8 239, p. 502 
Prejudice resulting, § 230 
Procedure, 88 237-540, pp. 496-4>05 
Proof, 8 238, p. 407 

Receivers, appointment In proceedings, 8 240 
Redemption operating as, 8 262 
Reimbursement of purchaser, 8 307 
Resale, 8 241 

Satisfied Judgment, setting aside sale under, 8 230 
Security for costs, 8 240 
Status quo, partitas as placed in, § 241 
Surprise as ground, 8 230 
Inadequacy of price connected with, § 234 
Tender of payment as condition precedent to ac¬ 
tion for, 8 239, p. 501 
Terms imposed, 8 238, p. 498 
Time for motion. 8 238, p. 497 
Time to sue, 8 230, p. 501 
Venue of action, § 239, p. 500 
Void Judgment, setting aside sale under, 8 230 
Writ of execution, defects or irregularities in, 
8 231 

Operation and effect, 

Return, 88 327, 328 
Sheriff’s deed, 8 280 

Operation of law, purchaser at sale as acquiring le¬ 
gal title by, 8 260 

Option, ordering of isstiance of writ, 8 14 
Order of sale, equivalent, use of, 8 1 
Orders, 

Basis of writ, §8 5-9, pp. 136-143 
Body execution, 8 420, p. 779 
Issuance of writ, requirement as to, 8 60 
Poor debtor, discharge as, 8 447, p. 830 
Proceeds of sale, proceedings for distribution, 
8 252, p. 523 

Quashing of writ, § 144, p. 337 
Stay of execution, § 139, p. 318 

Security conijilyiiig with, 8 140, p. 319 
Supplementary proceedings, 8 358 
Conditions precediuit, 8 360 
Contcmipt, 8 400, p. 745 
Examination, 88 366-^168, pp. 676-683 
Affidavit, 8 365, p. 669 
Contents, 8 3H<>, p. 677 
Discretion of court, § 366, p. 676 
Entitling, § 366, p. 677 
Moclifi(‘Htion, 8 368, pp. 680-683 
Noti(*e of proceedings, 8 364 
Procw'diiigs to procure, 88 363-365, pp. 
668-676 

Return, 8 366, p. 678 
Scope, 8 366, p. 678 
Service, § 367 
Title, 8 366, p. 677 
Vacation, 8 368. pp. 680-688 
Payment or delivery of property, 8 363, pp. 
095-704 

Contempt for disobedien<*e, 8 399, p. 740 
Receivers, appointment, I 387, p. 718 
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Ore tenus, quashing of writ, motion made, | 144, p. 
835 

Outgoing officer, sale, power to make, 1198 
Outstanding equities, .purchaser at sale as taking 
subject to, t 292 

Outstanding levy, alias or pluries writ as precluded, 
I 85, p. 227 
Ownership, 

Affidavit of illegality, lack of as ground, 8 148, 
p. 841 

Levy of writ. 

Divestiture, § 110 

Entry as required to show, 8 105, p. 200 
Property subject to as determined by, 88 61-54, 
pp. 182*~185 

Quashing of writ, inquiry into on motion, 8 144, 
p. 837 

Redemption from sale, right as affected by, 8 254, 
p. 528 

Supplementary proceedings, 8 349, p. 654 

Determination of dispute as to, 8 378, p. 692 
Necessity, 8 349, p. 6M 
Order for payment in case of dispute as to, 
8 383, p. 700 

Receivers, actions to determine dispute as to, 
8 393, p. 728 
Third party claims, 

Admissibility of evidence as to, 8 185, p. 410 
Issue, 8 184 

Jury trial on question, 8 169, p. 391 
Paper levy, personal property, sufficiency, 8 97, p. 243 
Parcel of goods, levy of writ, seizure of part in 
name of whole, 8 37, p. 247 
Parcels, sale in, 8 210, pp. 448-451 
Parks, liability, 8 35. p. 164 

Parol agreements, redemption from sale, validity* 8 
253, p. 526 

Parol or extrinsic evidence. 

Quashing of writ, motion, 8 144, p. 335 
Return, 

Aider by, 8 328 
Impeachment by, 8 329, p. 632 
Special execution, admissibility on application, 
8 59, p. 195 
Partial payment. 

Affidavit of illegality, 8 148, p. 341, n. 33 
Injunction, 8 152, p. 363 
Pleading, 8 158, p. 375 
Quashing of writ, 8 143, p. 328 
Sale effect on power to make, 8 197 
Parties, 

Aid of execution, action in, 8 384, p. 705 
Bids, proceedings to enforce on failure to com¬ 
ply with bid, 8 222 

Forcible entry and detainer, purchaser at sale, 

8 310, p. 607 

Forthcoming bond, actions on, 8 119, p. 285 
Injunction, 8 157 
Issuance of writ, 8 15 

Leave of court, application to issue writ, 8 59, p. 
193 

Levy of writ, motion to quash, 8 109 
Prison-limits bond, proceedings to enforce, 8 437, 

p. 801 

Proceeds of sale, rule against sheriff for distri¬ 
bution of funds, 8 252, p. 521 


Partlee-Msonttnued, 

Purchasers at sale, actions for possession, | 310, 
p. 607 ; 8 312, p. 613 
Quashing of writ, 

Proceedings, 8 144, p. 832 
Variance as ground, 8 148, p. 330 
Receivers, supplonentary proceedings, actions by, 
8 393, p. 729 

Redemption from sale, action, 8 261, p. 545 
Return, 

Amendment, 8 322, p. 625 
Proceedings to amend, 8 322, p. 626 
Setting aside sale. 

Action, 8 239, p. 501 
Motion, 8 238, p. 498 

Sheriff's deed, suit for cancellation, § 279 
Stay of execution, application, § 139, p. 317 
Third party claims, proceedings to establish, 8 
180 

Wrongful execution, action, 8 457, p. 842 
Partition, 

Purchasers at sale, maintenance of bill for, 8 
309 

Redemption from sale, enforcement of rights of 
parties by, 8 261, p. 548 

Supplementary proceedings, ‘receiver's action, 8 
393, p. 728 
Partnership, 

Judgment by or against, form of writ, 8 74 
Sale, purchase by partners, 8 212 
Sale of assets, mode, 8 202 
Supplementary proceedings, 

Interest in partnership as subject, 8 349, p. 
053 

Title to interest in as vesting in receiver, 8 
392, p. 723 

Patents, 

Liability, 8 25 

Purchaser of patented matter, rights acquired, 8 
290 

Supplementary proceedings, application, 8 349, p. 
653 

Pawned property. 

Levy of writ on, mode and sufficiency, 8 97, p. 
250 

Liability to seizure on, 8 47 
Paynient, 

Bids, ante 

Conveyance to purchaser, conditions precedent, 
8 271 

Judgment. Payment of judgment, post 
Redemption from sale, 

Conditions precedent to action, 8 261, p. 544 
Nec«essity, 8 258 

Receipt of certificate of redemption as evi¬ 
dence of, 8 259 
Payment of Judgment, 

Admission, 8 342 

Affidavit of illegality, allegations as to, 8 149 

Amount of payment, 8 333 

Application of payment, 8 340 

Assignment taken by defendant paying, 8 838 

Body execution, discharge on, 8 430 

Charges, 8 333 

Clerk of court, 8 333 

Effect of as respects right to writ, 8 U 

Evidence, 8 842 
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Payment of Judgment—Continued, 

Indorsement of payment, § 340 
Injunction on ground, f 152, p. 302 
Interest, f 333 

Judgment creditor, payment, f 333 
licvy of writ as precluded, I 80 
Levying officer, operation and effect of pay¬ 
ment to, I 333 

Lien of execution, effect on, | 13G 
Medium, § 334 
Operation in effect, | 332 
Persons making, | 333 

Quashing of writ on ground, § 143, p. 328 
Specie, requiring payment in, | 334 
Supplementary proceedings, 

Allegations as to in affidavit, § 365, p. 672 
Effect, 8 360 

Orc|er, § 383, pp. 605-704 
Vacation of order for examination on ground, 
8 368, p. 682 

Third party claims, admissibility of evidence as 
to, 8 185, p. 411 
Third person, 8 333 

Pen and ink levy, personal property, sufficiency of, 
8 97, p. 244 
Penalties, 

Bids, failure to comply with, § 218 
Body execution in actions to recover, 8 413, p. 
767 

Enforcement of judgment, 8 4 
Third party claims, unsuccessful claimants, g 189 
Pending actions, stay of execution on ground, 8 139, 
p. 314 

Pensions, supplementary proceedings, 

Application, 8 350 

Order for payment from, § ,383, p. 700, n. 14 
I’erennial plants, liability, 8 20 
Perishable property. 

Injunction, sale of regardless, 8 163 

Prior liens, execution sale as affecting, 8 201, p. 

578 

Sale, 

Notice, 8 211, p. 455 
Time, 8 208 

Perjury, affidavit of illegality, attack on Judgment 
as obtained by perjured evidence, § 148, p. 343, 
n. 61 

Permission of court, issuance of writ, § 14 
Perpetual scholarship, liability, 8 19 
Perpetual stay of execution, power to grant, 8 139, 
p. 316 
Person, 

Body execution, ante 

Execution against. Body execution, ante 
Term as including execution against, 8 1 
Personal notice*, judgment without, issuance on, g 7 
Persfmal pmperty. 

Alias or pluries writs, outstanding levy as pre¬ 
cluding issuance, 8 85, p. 228 
Body execution in action to recover, 8 413, p. 770 
Levy of writ, 

Exhaustion of personalty before levy on 
realty, 8 ^00 

Mode and sufficiency, 8 97, pp. 242-250 
Besort to before levy on realty, 8 100 
Successive or additional levies under same 
writ, 8 193 


Personal property—Continued, 

Levy on first, direction as to, 8 77 
Liability, §g 18, 19 

Adversely held profierty, § 52 
Leasehold interest, 8 37 
Mortgaged property, 8 45 
Possession as giving rise to presumption of 
ownership, § 51 

Presumptions as to ownership, 8 51 
Undivided interest in, § 38 
Possession, purchaser at sale as entitled to, g 
302 

Purchase at sale, possession of, 8 302 
Sale, 8 201 

Offering before real property, 8 205 
Place, 8 207 
Time, 8 208 

Supplementary proceedings. 

Application, 8 349, p. 652 
Sale of by re(*eivers, § 301, p. 719 
Title as vesting in receiver, 8 392, p. 723 
Third party claims, equitable remedy, § 169, p. 
388 

Personal representative, 

Issuance by, 8 14 

Revival of Judgment by, 8 65, p. 201 
Redemption from sale by, 8 254, p. 528 
Supplementary proceedings, maintenance, 8 347 
Personal service, supplementary proceedings, condi¬ 
tions precedent to maintenance, 8 360 
Persons against whom execution may issue, 8 15 
Persons entitled to writ, 8 14 

Petition, supplementary proceedings, institution by, 
8 365, p. 670 
Place, 

Sale of property, 8 207 
Adjourned sale, g 209 
Notice as required to state, 8 211, p. 454 
Supplementary proci*edings, 8 358 
Examination of debtor, 8 366, p. 679 ; 8 374 
Pleadings, 

Affidavit of illegality, status as, § 150, p. 347 
Aid of execution, action in, 8 384, p. 705 
Allas writ, proceeding to procure, 8 ^<5, p. 231 
Bids, proc(*edings to enforce on failure to com¬ 
ply with bid, 8 222 
Construction, injunction, 8 158, p. 372 
Conveyance to purchaser, suit to enjoin execu¬ 
tion of dec»d, 8 273 
Forthcoming l>onds. 

Actions on, 8 119, p. 286 
Third party claims, 8 194 
Injunction, 8 158, pp. 371-370 
Poor debtor's bond, action on, g 441, p. 811 
Prison-limits bond, action to enforce, § 437, p. 
801 

Purchasers at sale. 

Actions against, 8 312, p. 613 
Actions to recover possession, 8 310, p. 608 
Receivers, supplementary proceedings, actions by, 
8 393, p. 730 

Redemption from sale, action to enforce right, 
8 261, p. 545 

Return, motions to amend as requiring, § 322, p. 
626 

Setting aside sale, action, 8 239, p. 502 
Sheriff’s deed, suit for cancellation, 8 279 
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Pleadings—Oontlnued, 

Third party claims, 

Admissions in, | 184 

Forthcoming bond, proceedings to enforce, i 
194 

Judgment as required to conform to, § 187, p. 
420 

Proceeding to establish, J 183 
Wrongful execution, actions, 8 457, p. 843 
Pledges, 

Corporate stock, pledgee as authorized to at¬ 
tack validity of sale, 8 227, p. 483 
Levy of writ on pledged property, mode and suf¬ 
ficiency, 8 07, p. 250 
Priority as to, 8 328, p. 298 
Property pledged as subject to sale on, 8 47 
Purchaser at sale, property as taken subject 
to lien of pledged, 8 291, p. 581 
Third party claims, right of pledgee to inter¬ 
pose, 8 370 

Pluries writ, 8 85, pp. 225-233 

Amount, recitals as to, 8 85, p. 232 
Body execution, 8 424 

Computation of time for issuance of, 8 85, p. 230 
Death of party, issuance after, 8 85, p. 231 
Defined, § 85, p. 225 
Form and content, § 85, p. 232 
Forthcoming bond as precluding issuance of, 8 
85, p. 228 

Indorsement, 8 85, p. 233 
Mandate, 8 85, p. 233 

Outstanding levy as precluding issuance of, 8 85, 
p, 227 

Personal property, outstanding levy as preclud¬ 
ing issuance, 8 85, p. 228 
Procedure to procure, 8 85, p. 230 
Property sold under valid proceedings under pri¬ 
or execution, 8 85, p. 226 
Beal estate, outstanding levy as precluding is¬ 
suance, 8 85, p. 227 
Becital, 8 85, p. 232 

Return of prior writ as condition precedent to 
issuance, 8 85, p. 227 
Bight to, 8 85, p. 226 

Satisfaction of judgment, issuance as precluded, 
8 85, p. 229 

Statutory provisions, right of existing independ¬ 
ently of, 8 85, p. 226 
Time of Issuance, 8 85, p. 229 
Unproductiveness of execution as warranting, 8 
85, p. 226 

Political subdivisions, property of as subject to, 8 
. p. 164 

Ponderous articles, levy of writ on, mode and suffici¬ 
ency, 8 97, p. 249 

Poor debtors. Insolvent or poor debtors, ante 
Possession, 

Extent and elegit, rights, 8 403, p. 754 
Levy of writ, reduction of property, 8 97, p. 243 
Personal property, purchaser at sale as entitled 
to, 8 302 

Property subject to, necessity, 88 51-54, pp. 182- 
185 

. Purchasers at sale. 

Actions or proceedings to obtain, 8 810, pp. 
604-610 


Possession—Continued, 

Purchasers at sale—Continued,* 

Bight to, 8 302 

Redemption period, 8 303 
Taking of by force, 8 302 
Beal property, purchase at sale as entitled to, 
8 802 

Receivers, supplementary proceedings, 8 302, p. 
726 

Sale, officer making as required to be in, 8 399 
Supplementary proceedings, necessity, 8 349, p. 
654 

Term as applied to writ to give, 8 3. 

Third party claims, 

Admissibility of evidence as to, 8 385, p. 412 
Necessity, 8 370 

Presumptions as to, 8 385, p. 400 
Possessory rights, levy of writ, officer making levy, 
8 314 

Possibility of reverter. 

Liability, § 36, p. 168 
Sale of as extinguishing, 8 287, p. 573 
Postponement, sale, 8 209 

Power of attorney, confession of Judgment, issuance 
on, 8 7 

Prayer for relief. 

Injunction, 8 358, p. 373 

Redemption from sale, action to enforce right, 8 
261, p. 546 

Pre-emption claim, liability to levy and sale on, 8 
39 

Preferences, proceeds of sale, 8 247, pp. 530-514 
Preliminary inquiry, third party claims, interpleader, 
8 169, p. 390 

Prematui^ issuance, writs of execution, 8 96, p. i!05 
Premature levy. 

Quashing, 8 309 
Writ of execution, 8 93 

Premature motion, quashing of writ, 8 344, p. 334 
Premature redemption, objections, 8 260, n. 29 
Premature return, § 318 
Premature sale, effect, 8 208 

Premature suit, affidavit of illegality on ground of, 8 
348, p. 343, n. 60 
Premature writ. 

Injunction because of Issuance, 8 352, p. 354, n. 
31 

Quashing, 8 343, p. 326 
Presumptions, 

Alias writ, return of prior writ, 8 85, p. 227 
Alteration, writ of execution, 8 31 
Conveyance to purchaser. 

Delivery of deed, 8 275 
Execution of deed, 8 267 
Forthcoming bond, actions on, 8 3.19, p. 286 
Injunction, suit, 8 359 
Issuance of writ. 

Delivery to officer, 8 6T 
Leave of court, 8 229 
Regularity, 8 86 
Judgment, regularity, 8 229 
Leave of court, Issuance of writ, 8 229 
Levy of writ, 8 91 

Exhaustion of personalty before levy on real- 
ty.8300 

Mere delivery of execution to iffieriff, 8 97, p. 
244 
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Presumptions—Continued, 

I^evy of writ—Continued, 

Personal property, | 97, p. 244 
Regularity, § 220 
Satisfaction of debt, § 336 
Time of levy, i 03 

Notice of sale, propriety, § 211, p. 456 
Poor debtor’s bond, actions on, S 441, p. 812 
Purchasers at sale, abandonment of rights, § 310, 

p. 606 

Quashing of writ, motion, S 144, p. 335 
Receivers, supplementary proceedings, action by, 
§ 303, p. 731 
Return, § 326 

Failure of officer to make, § 315 
Sale, 

Notice, S 211, p. 456 

Propriety as respects sale in parcels or en 
masse, S 210, p. 449 
Time, 8 206 
Validity, § 220 
Satisfaction of debt, § 336 
Payment, § 342 
Sheriff’s deed, 

Delivery, 8 275 
Execution, § 207 
Truth of facts recited in, 8 281 
Supplementary proceedings, aider of affidavit by, 
8 36r>, p. 673 

Tliird party claims, § 185, p. 405 
Time of sale, § 208 
Writ of execution, validity, § 86 
Prima facie evidence. 

Levy of writ, iiulorsornent, § 105, p. 262 
Return as, § 328; S 329, p. 031 

Favor of officer making, § 329, p. 034 
SheriflT’s deed as, 8§ 280, 281 
Third party claims, 8 185, pp, 407, 416 
Principal and agent. 

Bids, ante 

Body execution, discharge on consent of agent, 8 
431 

Property in custody of agent as subject to, § 54 
Purchasers at sale as chargeable with knowledge 
of agent, § 294, p. 584 

Redemption from sale, officer authorized to re¬ 
ceive payment as agent, § 258 
Supplementary proceedings, 

Affidavit by agent, 8 365, p. 670 
Maintenance by agent, 8 347 
Third party claims, agent as authorized to inter¬ 
pose, 8 170 

Principal and surety, redemption from sale, right of 
surety paying Judgment against principal, 8 254, 
p. 530 
Prior liens. 

Purchaser at sale, property as taken subject, 8 
291, pp. 577-581 

Redemption from sale, payment, 8 256 
Prior writ, property held under as subject to, 8 Ci5 
Priority, 

Concurrent liens, 8 128, p. 296 
Distribution of proceeds of sale in accordance 
with. 8 248 

Lien of execution, 8 125; 8 127, pp. 293-297 

Other Hens or claims, 88 128, 129, pp. 207- 
S08 


Priority^—Continued, 

Lien of exec'ution—Continued, 

Proceedings to determine, 8 130 
Liens, 

Distribution of proceeds according to priority 
between different executions, § 248 
Injunction pending proceedings to determine, 
8 152, p. 361 

Supplementary proceedings, 8 395 
Transfer of projierty, 8 129 
Proceeds of sale, 8 247, pp. 51(M>14 

Third opposition to determine, § 252, p. 521 
Stay of proceedings, effect on, 8 141 
Supplementary proceedings. 

Extension of receivership, § 388 
Receivers, application of funds in accordance 
with, 8 301, p. 710 
Prison-limits liond, body execution. 

Action to enforce, 8 437, p. 790 

Amendment of pleading in action on, § 437, p. 802 

Amount, § 434, p. 796 

Answer in action to enforce, § 437, p. 802 

Appeal in action on, 8 437, p. 803 

Application, 8 434, p. 706 

Assignments, 8 434, p. 797 

Attachment for cost, allowance to persons in ex¬ 
ecution under, § 434, p. 794 
Breach, 8 435 

Burden of proof in action on, § 437, p. 802 
Cash deiKisit, § 434, p. 794 
Certified execution, 8 434, p. 795 
Close-Jail execution, 8 434, p. 795 
Creditor’s receipt for satisfaction, discharge by, § 
435 

Damages recoverable in action on, 8 437, p. 802 

Defenses, action to enforce, § 437, p. 800 

Delivery and aeceptanee, 8 434, p. 704 

Discharge as i)oor debtor, 8 435 

Discharge of principal as release of surety, 8 436 

Discharge on, §8 434-437, pp. 7J)3-803 

Duress as defense proceedings to eiifoi*ce, § 437, 

p. 800 

Effect, 8 434, p. 794 

Escape as breach, 8 435 

Evidence in action on, 8 437, p. 802 

Execution, 8 434, p. 796 

Forfeiture, 8 435 

Form, § 434, p. 795 

Form of remedy on, 8 437, p. 799 

Joint bond, 8 434, p. 796 

Judgment in action on, § 437, p. 803 

Jury question, action on, § 437, p. 802 

Liability of sureties, § 436 

Malicious prosecution, allowance in action for, 8 
434, p. 794 

Measure of damages in action on, § 437, p. 802 

Motion for summary Judgment on. § 437, p. 799 

Parties to proceedings to enforce, 8 437, p. 801 

Performanc’e of breach, § 435 

Pleadings in action to enforce, 8 437, p. 801 

Proceedings in which allowed, 8 434, p. 794 

Proceedings to enforce, 8 437, pp. 799-808 

Rejoinder in action on, § 437, p. 802 

Release, 8 435 

Remedy on, 8 437, p. 799 

Replication in action to enforce* 8 437* p. 802 

Requisites* 8 434, p. 795 
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Prison-limits bond, body execution—Oontinoed^ 

Scire facias on, | 487, 799 

Statutory limitations. § 484, p. 794 
Summary proceedings on, § 437, p. 799 
Sureties, 

Execution by, ( 434, p. 796 
Liability, I 436 

Surrender of principal as affecting liability of 
surety, I 436 
Terms, § 434, p. 796 

Territorial limits of Jail liberties, i 434, p. Wi 
Trial of action on, § 437, p. 802 
Validity, | 434, p. 795 

Privilege of witness, supplementary proceedings, § 
379 

Procedure, 

Alias or pluries writ, § 85, p. 230 
Amendment, 

Return, § 322, p. 626 
Writ of execution, | 82, p. 224 
Body execution. 

Discharge as poor or insolvent debtor, ( 446 
Proceedings to procure, § 420, pp. 776-779 
Confirmation of sale, g 226, p. 476 
Contempt, supplementary proceedings, | 400, p. 
743 

Conveyance to purchaser, compelling, § 272 
Extent, § 403, p. 751 
Garnishee execution, g 406, p. 760 
Injunction against levy or sale, g 153 
Installment execution, g 406, p. 762 
Issuance of writ, transcript of inferior court, g 
61, p. 196 

Leave of court, issuance of writ, g 59, p. 193 
Liens, determination of priority, g 130 
Opening or vacating sale, gg 237-240, pp. 496-505 
Order for examination, supplementary proceed¬ 
ings, gg 363-365, pp, 668-676 
Proceeds of sale, distribution, g 252, pp. 518-524 
Purchasers at sale, recovery of possession, g 310, 
pp. 604-610 

Quashing of writ, g 144, pp. 330-338 
Receivers, supplementary proceedings, appoint¬ 
ment in, g 387, pp. 716-715 
Redemption from sale, g 259 
Rents and profits, recovery of by purchaser at 
sale, g 304 

Return, amendment, g 322, p. 626 
Satisfaction of debt, vacation, g 344 
Setting aside sale, gg 237-240, pp. 496-505 
Stay of execution, post 
Supplemental proceedings, post 
Proceedings in which authorized, g 4 
Proceeds of sale, gg 243-252, pp. 507-524 
Actions, recovery by, g 252, p. 520 
Adverse claims to, rule against sheriff to dis¬ 
tribute funds, g 252, p. 520 
Agreement, distribution, g 244 
Appeal and error, proceedings for distribution of, 
g 252, p. 523 

Application, purchaser*s duties and rights in re¬ 
spect of, g 245 

Assignee or parties of record as entitled to, g 244 
Attorney’s fees, payment out of, g 244 
Auditors, appointment to make distribution, g 252, 
p. 523 


Proceeds of sale—Ck)ntinued, 

Burden of proof, rule against sheriff for distribu¬ 
tion of funds, g 252, p. 521 
Capital stock tax, preference in distribution of, I 
247, p. 514, n. 8 

Compelling sheriff to bring money into court, g 
252, p. 520 

Conflicting claims to, distribution in case of, g 
252, p. 519 
Costs, 

Payment, g 244 

^ Proceedings for distribution, g 252, p. 528 
Court, power to adjust priorities, g 252, p. 519 
Decree, proceedings for distribution, g 252, p. 523 
Defined, g 243 

Different Judgments or executions, distribution 
among, g 248 

Disposition In general, g 244 

Procedure, g 252, pp. 518-524 
Distribution among different Judgments or execu- 
‘ tions, g 248 

Distribution of funds, Pennsylvania practice, g 
252, p. 522 

Equitable preference, g 247, p. 510 
Equity, adverse claims as determinable by bill 
in, g 252, p. 521 

Execution creditors, surplus, rights as to, g 251 
Execution debtor, surplus as payable to, g 251 
Expenses incurred, lien, g 244 
Fees of sheriff, lien, g 244 
Government claims, priority, § 247, p. 513 
Indemnifying bond, distribution of funds in case, 
g 252, p. 519 

Injunction to prevent payment to another, g 252, 
p. 521 

Instnictions as to proper disposition of, applica¬ 
tion to court, g 252, p. 519 
Interpleader, g 252, p. 519 
Lien of sheriff on, g 244 
Liens, payment, g 246 

Liquid fuel tax, priority in distribution, g 247, p. 
514, n. 8 

Mechanic’s liens, payment, g 246 
Mortgages, payment, g 246 
Motions, recovery on, g 252, p. 520 
Notice, 

Application for order of distribution, g 252» 
p. 519 

Rent claim, preference ns dependent on, g 
247, p. 513 

Rule to show cause as to distribution of, g 
252, p. 521 

Wage claim, g 247, p. 511 
Objections, disposition, g 244 
Occupation tax, preference as to in distribution, g 
247, p. 514, n. 8 

Order, proceedings relating to distribution, g 252, 
p. 523 

Parties, rule against sheriff for distribution of 
funds, g 252, p. 521 

Parties of record or assignee as entitled to, g 244 
Payment into court, g 252, p. 519 
Pennsylvania practice, distribution of funds, g 
252, p. 522 

Persons entitled, g 244 
Preferences, g 247, pp. 510-514 
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Proceeds of sale—Continued, 

Priority, | 247, pp. 610-514 

Third opposition to claims, I 252, p. 521 
Proceedings for distribution, | 252, pp. 518-524 
Pro rata distribution, ( 240, n. 41 
Purchaser, duties and rights as to application of, 
f 245 

Recovery back of proceeds paid to party not en¬ 
titled thereto, § 250 

Refunds, liability for on payment to party not 
entitled thereto, § 250 
Remedies of claimant, g 252, p. 520 
Rent, preference, g 247, p. 511 
Return, showing as to disposition of, g 321, p. 623 
Review, proceedings for distribution, g 252, p. 523 
Set-off against execution creditor, g 248 
Sheriff, 

Appropriation to other claims or puriK)ses, g 
244 

Distribution of at own risk, g 252, p. 510 
Statutory provisions, 

Disposition, g 244 
Preferences, g 247, p. 510 
Surplus, disposition, g 251 
Taxes, preference in distribution, g 247, p. 514 
Third opposition, adverse claims to, g 252, p. 521 
Vendor’s liens, payment, g 246 
Wages, priority as to, g 247, p. 510 
Waiver, 

Preferenc*e, wage claim, g 247, p. 511 
Prior creditor’s right, g 240 
Wrongful sale, disposition, g 244 
Process, 

Equity, control over, g 151 
Service of i»roceas, post 
Production of papers, 

Redemption from sale, 

Compliance with statutory provisions as re¬ 
quiring, g 259 

Pleading of in action to enforce right, g 261, 
p. 546 

Supplementary proceedings, g 377 
Profits. Rents and profits, post 
Promenades, liability, g 35, p. 164 
Promissory note, 

Levy of writ on, mode and sufficiency, g 98 
Liability, g 29 
Proof. Evidence, ante. 

Property, term as including execution against, g 1 
Property right, lien of execution, g 123 
Property subject, gg 18-55, pp. 152-182 
Adversely held property, g 52 
Agent, property in custody, g 54 
Alimony award, g 31 
Annual crops, g 20 
Appraisers, property in hands, g 55 
Assigned property or rights, g 53 
Bailee, property in custody, g 54 
Bank notes, g 24 

Bankruptcy, property in hands of assignees, g 55 
Beneficiaries, interest in trust, g 41 
Beneficiary’s interest in Insurance policy, g 30 
Bills and notes, g 29 
Bond, g 29 

Property released on giving of, g 55 
Bushes, g 20 
Cemeteries, g 35^ p. 164 


Property subject—Continued, 

Cestui que trust, interest, g 41 

Charitable organizations, property, g 84 

Charter party, earnings of steamboat under, g 37 

Chattels, g 10 

Choses in action, g 28 

Claim of title without possession, g 51 

Clerks of courts, property in custody, g 55 

Common law, ante 

Conflict of laws, g 18 

Consignment for sale, property consigned, g 54 

Constitutional provisions, g 18 

Contingent interest, g 36, p. 167 

Contractors* materials, g 51 

Contracts, interest under, g 42 

Conveyed property, g 53 

Cx)pyright8, g 25 

Cortjorate franchises, g 22 

Corporations, property, g 34 

County warrants, g 29 

Courts, money in hands, g 55 

Crops, g 20 

Custody of law, property in, g 55 
Debts due or owing, g 28 
Decedents* estates, gg 48-50 
Deposit in court, g 55 
Deposits in bank, g 24 
Determinable estate, g 36, p. 167 
Devisees, interest, g 49 
Disclaimer of title as defeating right, g 51 
Distributees, interest, g 50 
Drainage districts, pro|>erty, g 35, p. 166, n. 30 
Emblements, g 20 
Equitable estates and interest, g 40 
Equity of redemption, foreclosure of mortgaged 
property, g 45 

Estates for years, g 36, p. 169 
Estates of decedents, gg 48-50 
Estates or interests in general, g 36, pp. 167-170 
Evidences of indebtedness, § 2$i 
Exchange, membership or seat in, g 26 
Execution sale, property purchased at, g 51 
Executors and administrators, property in hands, 
§ 55 

Executory devises, g 30, p. 160 
Exemptions, ante 
Expectancies, g 36, p. 167 
Factors, property in custody, g 54 
Fire engines, g 35, p. 164 
Fixtures, g 21 

Foreign corporations, stock, g 32 
Franchises, ante 
Fructiis natnrules, g 20 
Fruits, g 20 

Governmental purposes, property held for, g 35, 
p. 164 

Grasses, g 20 

Ground rents, g 36, p, 167 

Growing crops, § 20 

Heirs, interest, g 50 

Homestead, g 39 

Hops on the vines, g 20 

Hose carriages, g 35, p. 164 

Hospitals, g 35, p. 164 

Improvements on public land, g 39 

Insurance policies, interest under, g 30 

Interest in public land, g 38 
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Property subject—Gontinped, 

Interest of cropper, { 20 

Intoxicating^ liquors, f 28 

Invention before patenting, § 25 

Irrigation districts property, { 85, p. 165 

Jewelry, § 19 

Joint bank account, | 38 

Joint or several property, | 38 

Joint stock companies, shares, § 32 

Judgment, 8 31 

Judicial sales, property purdhased at, | 51 
Landing places, 8 35, p. 164 
Landlord and tenant, interest of tenant in crop, 
8 20 

Leased lands, crops, 8 20 
Leasehold interest, 8 37 

Leave of court, propc^rty in custodia legis, 8 05 

Legatees, interest, 8 49 

Licensee, interest, 8 36, p. 169 

Liens, rights or interest secured by, 8 43 

Life estates, 8 36, p. 169 

Liquidated claims, 8 28 

Liquor tax certiUcate or license, 8 19 

Literary property, 8 25 

Materials of contractors, 8 51 

Membership in exchange, 8 26 

Money, 8 24 

Custody of court or officer, 8 55 
Mortgaged property, 88 44-46, pp. 176-179 
National bank stock, 8 32 

Ownership as determinative, 88 51-54, pp. 182- 
185 

Parks, 8 35, p. 164 

Particular estates or Interest, f 36, pp. 167-170 

Patents, 8 25 

Pawned property, 8 47 

Perennial plants, 8 20 

Perpetual scholarship, 8 19 

Personal property, post 

Pledged property, 8 47 

Political subdivision, property, 8 35, p. 164 
Possession as essential, 88 51-64, pp. 182-185 
Possession without title, 8 51 
Possibility of reverter, 8 36, p. 168 
Pre-emption claim, 8 ^ 

Prior writ, propterty held under, 8 55 
Promenades, 8 35, p. 164 
Promissory notes, 8 29 

Public corporations, property, 8 35, pp. 164-167 

Public lands, interest in, 8 39 

Public markets, 8 35, p. 164 

Public policy, exemption on ground of, 8 18 

Public service companies, property, 8 35, p. 160 

Public squares, 8 35, p. 164 

Public trust, property held subject, 8 35, p. 165 
Quasi corporations, property, 8 35, pp. 164-167 
Railroads, 8 35, p. 165 
Beal property in general, 8 33 
Mortgaged property, 8 45 
Receivers, property in custody, 8 55 
Reclamation districts, property, 8 35, p. 165 
Redemption right, 8 40 
Remainders, 8 36, p. 168 
Rents reserved to grantor, 8 36, p. 169 
Replevined property, 8 55 
Resulting trust, 8 41 
Reversion, 8 36, p. 168 


Property subject—Continued, 

Rings, 8 10 

Salary, 8 27 

Seat in exchange, 8 26 

Security deed, property conveyed by, 8 ^5 

Shares of stock, 8 32 

Sheriffs or constables, property in custody of, 
I 55 

Spendthrift trust, 8 41 

States, property, 8 35, p. 164 

Statutory provisions, post 

Stock exchange, seat in, 8 26 

Streets, § 35, p. 164 

Sufferance, estates at, 8 36, p. 169 

Surplus on sale of mortgaged property, 8 45 

Tenancy in common, interest under, 8 38 

Tenants in common, interest, 8 20 

Timber, 8 20 

Title of debtor, 8 61 

Title of purchaser at judicial or execution sale, 
8 51 

Trade-marks, 8 25 
Trees, 8 20 

Trust deed, property conveyed by, 8 45 
Trust estate, 8 41 

United States mail, vehicles carrying, 8 19' 

Unpublished manuscripts, 8 25 

Wages, 8 27 

Wearing apparel, § 19 

Wharves, § 35, p. 164 

Will, 

Rstates at, 8 36, p. 160 

Personal power or discretion bestowed on 
debtor by, 8 49 

Pro rata distribution, proceeds of sale, consent, 8 
249, n. 41 

Public corporations, property as subject, 8 35, pp. 
164-167 

Public enemy, levy of writ, liability of receiptor as 
to property destroyed by, 8 1L5 
Public lands, interest in us subject, § 39 
Public markets, liability, 8 35, p. 1(S4 
Public officers. 

Installment execution, salary as subject, 8 400, 
p. 762 

Supplementary proceedings. 

Order for payment from salaries, 8 383, p. 
700 

Public moneys in hands as subject, 8 340, 
p. 653 

Salaries of as subject, 8 353 
Public outcry, bids received by telephone, 8 213, p. 
458 

Public policy, redemption from sale, 8 253, p. 524, 
n. 63 

Public records, purchasers at sale, notice of facts 
exhibited In as chargeable to, 8 204, p. 584 
Public service companies, proi)erty as subject, 8 35, 

p. 166 

Public squares, liability, 8 35, p. 164 
Publication, 

Judgment on service of notice by, Issuance, 8 7 
Notice of sale, 8 211, p. 452 
Puffing bidding, effect, 8 213, p. 460 
Punctuation, sherilTs deed, effect, 8 280 
Punishment, contempt, supplementary proceedings, 8 
401 
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Purchasers at sale, 

Abandonment of rights, presumptions as to, g 310, 

p. 606 

Actions, recovery of possession, g 310, pp. 604- 
610 

After-acquired title as passing to, g 288 
Agent, knowledge as chargeable to, g 2SH, p. 584 
Agreement to buy or hold for execution debtor, 
effect of, g 287, p. i572 

Appeal and error, title as affected by reversal 
of Judgment, g 301 

Appraisement, defects or irregularities relating to 
as affecting, g 299 
Appraiser, g 212 

Appurtenant easements, acquisition, g 290 
Assignee of judgment, reversal or vacation of 
Judgment as affecting title, g 301 
Assignees, title, rights and liabilities, g 313 
Attorne 3 % ante 
Avoidance of sale. 

Recourse to officer or parties, g 308 
Reimbursement or other relief, g 307 
Rights on, gg 306-308, pp. 599-603 
Bona tide purchasers, ante 
Bond for purchase money, g 217 
Burden of proof, ante 

Caveat emptor, doctrine as applicable, g 287, p. 
570 

Gertiflcate, payment as prerequisite, g 224, p. 473 
Chattel mortgages, title acquired as against 
mortgagee, g 291, p. 581 
City, g 212 

Coniinniiity property, acquisition of title as 
against heirs, g 293 

Condemned property, proceeds of as payable to, 
g 290 

Conditions precedent. 

Actions against, g 312, p. 613 
Actions to recover possession, g 310, p. 000 
Confirmation of sale, 

Application, g 20, p. 470 
Objections, g 220, p. 470 

Contingent remainder, acquisition, g 287, p. 573 
Contract of purchase, acquisition of rights un¬ 
der, g 287, p. 574 
Conveyance to purchaser, ante 
Copyrighted matter, rights actiuired, g 290 
County, g 212 
Crops, rights as to, g 280 
Damages, 

R(»covery of for waste during redemption 
period, g 305 

Recovery of for wrongful detention of prop¬ 
erty, g 310, p. 609 

Debtor’s interest only as acquired, g 287, p. 572 
Defenses, 

Actions against, g 312, p. 613 
Proceedings to recover possessions by, g 310, 
p. 005 

Demand, conditions pre<*edent to action for pos¬ 
session, g 310, p. 607 

Devlsee*s interest, acquisition of, g 287, p. 572 
Direction of verdict, actions against, g 312, p. 614 
Due process of law, recovery of possession by, g 
309 

Easements appurtenant to land, acquisition, g 290 
Ejectment, ante 


Purchasers at sale—Continued, 

Encumbrances, 

Personal liability on, g 312, p. 612 
Property as taken subject to, g 291, pp. 577- 
581 

Equitable estate, acquisition, g 289 
Equitable title, g 266 

Remedies available to recover possession 
in case, g 310, p. 605 

Equities against debtor, property as taken sub¬ 
ject to, g 2i)2 

Equity, recovery of possession in, g 310, p. 605 
Equity of redemption. 

Acquisition, g 287, p. 573 
Interest acquired, g 290 
Estate for years, acquisition, g 287, p. 573 
Estate or interest acquired, §§ 287, 288. pp. 570- 
575 

Estoppel, 

Contest of lien on property, g 291, p. 578 
Deny validity, g 228, p. 485 
Evidence, 

Actions against, g 312, p. 614 
Actions to recover possessions, g 310, p. 608 
Quieting title action, g 311 
Excessive levy. 

Notice of as chargeable to, g 294, p. 584 
Title as affected by, g 299 
Exe<*ution creilltor or representatives, g 212 
Existing liens, property as taken subject, g 291, 
p. 577 

Expenditures, 

Credit for on setting aside of sale, g 312, p. 
612 

Recovery of on failure of title, g 307 
Failure of title, 

Judgment debtor or creditor, recovery, g 
308 

Recourse to officer or parties, g 308 
Reimbursement or other relief, g 307 
Rights on, g 306-308, pp. 599-603 
Failure to comply with bid, gg 218-222, pp. 465- 
472 

Fiduciary relationship, persons in, g 212 
Fixtures, rights as to, g 286 
Force, taking {lossession by, g 302 
Forcible entry and detainer, 

Recovery of possession by, g 310, p. 604 
Parties to proceedings, g 310, p. 607 
Franchise of Judgment debtor, acquisition, g 290 
Fraudulent grantee, g 212 

Ground rt»nt, property as taken subject to ar¬ 
rears, § 291, p. 578 

Husband and wife, purchase by wife of debtor, 
g 212 

Implied warranty of title, g 287, p. 570 
Improvements, ante 
Incidental rights passing t(», g 290 
Increase, actpiisition, g 2JK) 

Insurance, recovery of amounts paid for on 
failure of title, g 307 

Interest, recH>very of on failure of title, g 307 
Interest acquired, gg 287, 288, pp. 570-575 
Irregularities, ante 
Judgment creditors, ante 
Judgnuuit debtor, §212 

Recovery from and failure of title, g 308 
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Purcbasers at sale—Continued, 

Judgment or decree, ante 
Junior liens, property as taken subject to, { 

291, p. 676 
Jury question, 

Actions against, ( 312, p. 614 
Proceedings to recover possessions, { 310, p. 

609, 

Trespass to try title, t 611 
Laches, recovery of possession as precluded by, 

I 310, p. 606 
Landlord and tenant. 

Possession by tenant, notice of, S 294, p. 585 
Tenant in possession as entitled to continue 
during redemption period, f 303 
Leased land, rights acquired in respect to lease, 

« 290 

Leasehold interest, acquisition, g 287, p. 573 
Levy of writ, defects or irregularities, effect, 

I 299 

Liabilities, g 312, pp. 611-dl4 
Assignees, g 313 

Lien creditor, payment of bid, g 217 
Liens, 

Personal liability, g 312, p. 611 
Taking property subject, g 291, pp. 577-^81 
Life estate, acquisition, g 287, p. 573 
Limitations, 

Actions against, g 312, p. 613 
Actions to recover possessions, g 310, p. 606 
Minerals, rights as to, g 286 
Modification of Judgment, title as affected, g 301 
Mortgages, ante 
Notice, ante 

Nudum pactum, g 312, p. 611 
Officer conducting, g 212 

Operation of law, acquisition of legal title by, 
g 266 

Options given debtor to repurchase, defense of 
in purchaser’s action to recover possession, 
g 310, p. 605 

Outstanding rights against debtor, property as 
taken subject to, g 202 

Part interest in property sold, acquisition, g 287, 
p. 674 

Partial failure qf title, relief, g 307 
Parties, 

Actions for possession, g 310, p. 607 
Actions or proceedings against, g 312, p. 613 
Partition, maintenance of bill, g 300 
Partners, g 212 

Patented matter, rights acquired, g 290 
Payment, passing of title as dependent on, g 289 
Perishable property, prior liens thereon, g 291, 
p. 678 

Personal property, possession, g 302 
Persons who may purchase, g 212 
Pleadings, 

Actions against, g 312, p. 613 
, Actions to recover possession, g 310, p. 608 
Fledged property, taking subject to lien of pledge, 

I 291, p. 681 
Possession, ante 

Possibility of reverter, acquisition, g 287, p. 573 
Prior liens, property as taken subject to, g 291, 
pp. 677-681 

Privity of contract with Judgment creditor, g 284 
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Purchasers at sale—Oontlnued, t, 

Proceedings to obtain possession, g 310, pp. 604- 
610 

Proceeds, duties and rigtitB in respect to appli* 
cation, g 245 
Proof of title, g 309 
Property passing to by sale, g 286 
Purchase money, liability in respect to applica¬ 
tion, g 312, p. 611 

Purchasers from, title, rights and liabilities, g 
313 

Quieting title, 

Maintenance of action against, g 312, p. 613 
Maintenance of action for purpose of, g 311 
Real property, possession, g 302 
Receiver, power of equity to appoint until pos¬ 
session obtained, g 310, p. 605 
Record of facts, notice of as chargeable to, g 
294, p. 584 

Recordari, writ of as proper remedy against, g 

312, p. 612 

Redemption from sale, post 
Reimbursement on avoidance of sale or fail¬ 
ure of title, g 307 
Relationship to debtor, g 284 
Relief, avoidance of sale or failure of title, g 
307 

Remainder interest, acquisition, g 287, p. 573 
Remedies, gg 300-311, pp. 603-611 
Remedies against, g 312, pp. 611-614 
Rents and profits, 

Liability, g 312, p. 612 
Right to, g 304 

Repairs, recovery of sums paid for on failure of 
title, g 307 
Replevin, 

Recovery of possession by, g 310, p. 604 
Remedy as available against, g 312, p. 612 
Return, post 

Reversal of Judgment, title as affected by, g 301 
Reversion, acquisition of, g 287, p. 573 
Rights, g 284 

Sale or acts after sale, defects or irregularities 
relating to as affecting title, g 300 
Satisfaction of Judgment, effect on rights of, g 
285 

School district, g 212 

Secret liens, bona fide purchaser as taking sub¬ 
ject to, g 293 

Secret trust, notice of as chargeable to, g 294, 
p. 585 

Selling officer, g 212 
Setting aside sale, effect, g 241 
Sheriff, notice to as notice to purchaser, g 294, 
p. 584 

Statutory provisions, post 
Supersedeas, title as affected by, g 301 
Taxes, recovery of amount paid for on failure 
of title, g 307 
Tenant in common, g 212 

Tenant in possession, continuance of possession 
during redemption period, g 303 
Tender, 

Liability for waste in respect of during re* 
demption period, g 312, p. 612 
Performance, conditions precedent to action 
for possession, g 310, p. 607 
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Purchasers at sale-^ntlnued, 

Terms imposed* | 206 
Third persons, 

Possession by, notice of claim, 4 294, p. 585 
Title in as defense in action to recover pos¬ 
session, I 310, p. 605 
Timber, rights as to, § 286 
Time as of which title vests in* | 288 
Title, post 

Trees, rights as to, S 286 

Trespass, remedy as available against, | 312, p. 
613 

Trespass to try title* maintenance of action, § 311 
Trial, post 

Trover and conversion, remedy against, § 312, p. 
612 

Trust interest in property, acquisition of, i 287, 
p. 572 

Unlawful detainer, recovery of possession by* I 
310, p. 604 

Vacating sale on motion, § 227, p. 482 
Vacation of Judgment, title as affected, § 301 
Vendor's lien, property as taken subject, § 291, 
p. 581 

Void sale, liability incurred by assuming and re¬ 
taining possession, J 312, p. 611 
Want of title, defense of in action to recover 
possession, § 810, p. 605 

Warranty, action of against debtor, § 310, p. 605 
IVaste 

Liability, § 812, p. 612 

Prevention of during redemption period, S 
305 

Water rights as passing to as appurtenant to 
land sold, § 200 
Writ of assistance, § 309 

Writ of oxeciitloii, defects or irregularities* ef¬ 
fect, S 299 

Writ of possession, recovery of possession by, § 
310, p. 604 

Wrongful execution, liability, § 456 
Purchasers at will, repurchasing option* defense of 
having given an action to recover possession, i 
810, p. 605 
Quashing, 

Body execution, § 427, p. 789 
Return, § 325 

Quashing of writ, §§ 142-145, pp. 324-338 

Adjustment of equities on motion, § 144, p. 337 
AfQdavlts, motion, | 144, p. 335 
Alias writ, % 143, p. 326 
Effect, t 145 

Amendment on motion to quash, § 82, p. 223 
Appeal and error, ante 

Appellate court. Jurisdiction to grant relief, | 144, 
p. 332 

Application to Judge in, § 144, p. 332 
Attack on Judgment or decree, motion, § 143, p. 
326 

Attorney for Judgment creditor as proper party 
to proceeding, 1144, p. 333 
Bankruptcy, 

Plea of discharge, § 143, p. 327 
Right of bankrupt to move, § 144, p. 333 
Burden of proof, motion, § 144, p. 335 
. Glbrical errors or mistakes as ground, { 143, p. 
825 


Quashing of writ—Continued* 

Collateral attack. 

Judgment, § 148, p. 327 
Order quashing, § 144, p. 337 
Conditions precedent, S 142 
Continuance, motion, 8 144, p. 334 
Corporations, 

Right of corporation in voluntary dissolu¬ 
tion to move, 8 144, p. 333 
Voluntary dissolution as ground* 8 P* 
826 

Costs, 8 144, p. 338 
Court’s own motion, 8 144, p. 333 
Defects in as ground, 8 143, p. 328 
Defense of matters, availability at time of trial, 
8 143, p. 327 

Delay, motion, 8 144, p. 834 
Direction of issue, motion, 8 144, p. 336 
Discharge of Judgment as ground, 8 148* p. 828 
Discretion of court, 8 144, p. 336 
Costs, 8 144, p. 338 

Dormant Judgment, sale of property under, 8 144, 
p. 334 

Effect, 8 145 

Equity, Jurisdiction of court, 8 P- 331, n. 46 
Evidence, motion, 8 144, p. 335 
Exempt property, execution running against, 8 
143, p. 329 

Ex parte execution, order of vacation, 8 144, p. 
338 

Form of application, 8 144, p. 335 
Garnishment of execution defendant as ground, 
8 143, p. 325 

Grounds, 8 1^3, pp. 325-330 
Hearing, motion, 8 144, p. 336 
Improvident Issuance as ground, 8 143, p. 325 
Indorsement, unauthorized indorsement as 
ground, 8 143, p. 329 

Inferior courts, execution issued on transcript 
of Judgment of, 8 144, p. 332 
Insolvency, plea of dischai'ge as insolvent, 8 143, 
p. 327 

Irregularities, 8 143, pp. 325, 328 

Judgment creditors, right to move, 8 ^44, p. 333 

Judgment debtors, right to move, 8 144, p. 333 

Judgment or decree, ante 

Jurisdiction, 

Lack of as ground, 8 143, p. 327 
Motion, 8 144, pp. ^0-338 
Jury question, motion, 8 144, p. 336 
Justices of the peace, execution issued on Judg¬ 
ment transcribed from, 8 143, p. 327 
Levy, effect on, § 145 
Lien, effect, 8 145 

Matters arising after Judgment, 8 144, p. 331 
Matters considered on motion, 8 144, p. 336 
Motion, 8 144, p. 330 

Necessary parties, proceedings, 8 144, p. 333 

Notice, motion, 8 144, p. 334 

Officers, 

Act of as ground, 8 143, p. 330 
Necessary or proper parties to pro(»eeding, 8 
144, p. 333 

Omissions rendering writ voidable, 8 143, p. 328 
Order, § 144, p. 337 

Order as basis for issuance* want of as ground, 
8 143, p. 326 
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Quashing of writ—Continued, 

Ore tenus, motion made, § 144, p. 335 
Original nature of proceedings, | 144, p. 331 
Ownership, inquiry into on motion, § 144, p. 387 
Partial payment of Judgment as ground, i 143, p. 
828 

Partial vacation, S 144, p. 337 
Parties, 

Proceedings, S 144, p^ 332 
Variance in respect of as ground, 8 143, p. 
830 

Payment of Judgment as ground, 8 143, p. 828 
Persons entitled to move, 8 144, p. 332 
Plaintiff, necessary or proper party to proceed¬ 
ing, 8 144, p. 333 

Premature issuance as ground, 8 143, p. 326 
Premature motion, 8 144, p. 334 
Presumptions, motion, 8 144, p. 335 
Proceedings, 8 144, pp. 330-338 
Proper parties, proceeding, § 144, p. 333 
Property affected, 8 144, p. 337 
Recall, motion to quash as equivalent, 8 142 
Remedies of creditor after, 8 146 
Removal of grounds, denial of motion, 8 143, p. 
325 

Renewal of motion, 8 144, p. 337 
Res Judicata, order as, 8 144, p. 337 
Return, post 
Bale, vitiation, 8 145 

Satisfaction of Judgment as ground, 8 143. p. 828 
Seal, lack of as ground, 8 143, p. 329 
Second execution, inquiry on hearing of motion, 
8 144, p. 337 

Service of notice, motion, 8 144, p. 334 
Sufficiency of application, 8 144, p. 335 
Summary hearing, motion, 8 144, p. 336 
Third persons, right to move, 8 144, p. 333 
Time, motion, 8 144, p. 333 
Title, inquiry into on motion, 8 144, p. 337 
Transcript of inferior court Judgment, execution 
issued on, 8 144, p. 332 
Trial, motion, 8 144, p. 336 
Unauthorized issuance as ground, 8 143, p. 325 
Variance as ground, 8 143, p. 329 
Venue, proceedings by, 8 344, p. 331 
Verification of motion, 8 144, p. 335 
Violatioh of agreement as to issuance as ground, 
8 143, p. 325 

Waiver, notice of motion, 8 144, p. 334 
Want of authority to issue as ground, 8 143, p. 
825 

Quasi public corporations, property of as subject to, 
8 35, pp. 164-167 

Quasi public property, injunction to protect from 
sale, 8152, p. 302 

Quieting title, purchaser at sale, 

Maintenance of action against, 8 312, p. 613 
Maintenance of action for puipose of, 8 311 
Quitclaim deed. 

Sheriff's deed, legal effect as equivalent to, 8 287, 
p. 571, n. 10 

Third party claims, admissibility in proceeding 
to establish, 8 185, p. 410, n. 84 
Railroads, 

Injunction to protect property of from sale, 8 152, 
p. 362 

Property as subject, 8 35, p. 165 


Range cattle, levy of writ on, mode and sufficiency, 
8 97, p. 248 

Ratification, issuance of writ, unauthorized issuance, 
8 56 

Real property. 

Alias wri^ 

Issuance of as prerequisite to levy on, 8 100 
Outstanding levy as precluding issuance, 8 
85, p. 227 
Levy of writ, 8 101 

Exhaustion of personalty before levy on, 8 
100 

Mode and sufficiency, 8 101 
Presumptions of satisfaction of debt, 8 336 
Resort to personalty before levy on, 8 300 
Liability, 8 33 

Mortgaged property, 8 45 
Possession, purchaser at sale as entitled to, 8 302 
Purchaser at sale, possession, right to, 8 302 
Sale, 8 201 

Place, 8 207 

Several exeemtions, 8 203 
Time, 8 208 

Supplementary proceedings, 

Application, § 349, p. 652 
Receivers, title as vesting In, 8 392, p. 724 
Sale of by receivers, 8 391, p. 710 
Rearrest, body execution, 8 450 
Rebuttal, return, 8 329, p. 632 
Recall of writ, 

See, also, Quashing of writ, ante 
Judgment creditor, rights, § 346 
Motion to quash as equivalent, 8 142 
Receiptor, levy of writ, 

Compensation, 8 120 
Delivery of property, 8 115 
Receivers, 

Appointment to take possession of property out 
of power of sheriff to levy on, 8 19 
Injunction, pendency of application for receiv¬ 
ership as ground, 8 152, p. 365 
Priority as to title, 8 128, p. 298 
Property in custody as subject, 8 55 
Purchasers at sale, right to until possession ob¬ 
tained by legal proceedings, § 310, p. 605 
Bale, appointment of as affecting power to make, 
8 197 

Betting aside sale, appointment in proceedings 
for, 8 240 

Bupplementary proceedings, 88 385*“393, pp. 707- 
731 

Absence of other remedies as essential, 8 386 
Accounting, 8 391, p. 722 
Actions, 8 393, p. 727 
Personal representative, 8 391, p. 720 
Action, 8 393, pp. 726-731 

Party to action by others, 8 391, p. 720 
Adequate remedies available to creditor as 
precluding, 8 386 

After-acquired property, title as to, 8 392, p. 
726 

Amendments, 

Motion to vacate order appointing, 8 
387, p. 715 

Order appointing, 8 387^ p. 713 
Amount of recovery, actions by, 8 393, p. 731 
Ancillary nature of receivership, 8 386 
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Receivers—Continued, 

Supplementary proceedings—Continued, 

Annuities, title as passing to, § 392, p. 723 
Answer in actions by, f 393, p. 730 
Appeals, order directing application of funds, 
8 391, p. 720 

Application of money or effect, 8 391, p. 719 
Applications for appointment, 8 387, p. 712 
Appointment, 8 387, pp. 710-715 
Assignments, action to set aside, 8 393, p. 
728 

Attorneys, employment, 8 391, p. 721 
Attorney's fees, § 402 

Bank accounts, title as passing to, 8 302, p. 
723 

Bankruptcy, discharge in as affecting right 
to, 8 380 

Beneficial interest in trust, title acquired as 
to, 8 392, p. 726 
Bond. 8 387, p. 715 

Extension of receivership, 8 388 
Rights with resjiect to property as de¬ 
pendent on filing of, 8 392, p. 722 
Commission, 8 391, p. 721 
Compensation, 8 391, p. 721 
Competency to act as, 8 387, p. 711 
Conditional vacation of order appointing, 
8 387, p. 715 

Conditions precedent to appointment, 8 380 
Confirmation of sale of property by, 8 391, 
p. 718 

Contempt ^s result of depriving of posses¬ 
sion of property, 8 399, p. 735 
Contest of probate of will, 8 391, p. 720 
Control, 8 390 

Conversion, action, 8 393, p. 728 
Cost, action hy or against, 8 492 
Costs, actions by, § 393, p. 731 
Creditor's suit, pendency in federal court as 
precluding appointment in state court, 8 
386 

Death, 8 389 

Death of judgment debtor, title acquired by 
receiver as affected, 8 392, p. 724 
Debt due judgment debtor, title as passing 
to, 8 392, p. 723 

Defenses to actions by, 8 393, p. 729 
Delivery of property, order appointing pro¬ 
viding for, 8 387, p. 713 
Demand, condition precedent to action by, 8 
393, p, 727 
Disbursement, 8 402 

Disclaimer of ownership as grounds for ap¬ 
pointment, 8 «18G 

Discretion as to appointment, 8 383, p. 698 
Discretion of court, § 386 
DisiHisitioii of funds, 8 391, p. 719 
Disputed indebtedness or ownership, actions 
relating to, 8 303, p. 728 
Disputed rights, determination of in order 
appointing, 8 387, p. 714 
Dower, actions to admeasure, 8 393, p. 727 
Duties, 8 391, pp. 717-722 
Earnings, appointment to collect, 8 386 
Effect of order appointing, 8 387, p. 714 
Eligibility for appointment, 8 387, p. 711 
Employment of attorney, 8 391, p. 721 


Receivers—Continued, 

Supplementary proceedings—Continued, 

Encumbered, title acquired as to, 8 392, p. 
725 

Equitable lien, action to enforce, § 393, p. 727 
Equity of redemption, appointment for, 8 386 
Estoppel, defects or irregularities In appoint¬ 
ment, 8 387. p. 715 
Evidence, 

Actions by, 8 393, p. 731 
Motion tu set aside order appointing, 8 
387, p. 715 

Examination as third party, 8 362 
Expenses, actions by, 8 303, p. 731 
Expenses of receivership, § 391, p. 721 
Extension of receivership, 8 388 
Filing of order appointing, § 387, p. 714 
Filing order extending receivership, 8 388 
Foreign receivers, distribution of funds held 
by. 8 391. p. 720 

Form of notice of proceedings to appoint, 8 
387. p. 713 

Fraudulent conveyances, action to set aside, 
8 393, p. 728 

Grounds for receivership, § 386 
Harassment as result of appointme^, 8 386 
Hearing in proceedings for appointment, § 
387, p. 712 

Injunction against disposition of property, 
8 387, p. 713 

Inspection, power of, 8 391, p. 718 
Instruction to, application, 8 390 
Insurance policies, title as passing to, 8 392, 
p. 723 

Intervention to proceedings to appoint, 8 387, 
p. 712 

Irregularities, defense of in action by, 8 393, 
p. 729 

Issuance of writ, power as to, 8 391, p. 718 
Issuance of writ as condition precedent, § 
386 

Issues and proof, actions by, 8 393, p. 730 
Joint stock association, 8 386 
Jurisdiction, actions by, 8 303, p. 729 
Jury question, action by, 8 393, p. 731 
Laches, defects or irregularities in appoint¬ 
ment as affected, § 387, p. 715 
Leave of court us essential to action by, 8 
393, p. 727 

Liability, 8 391, pp. 717-722 
Lien acquii*ed by apiK)intmeiit, 8 394 
Limitation of power, § 391, p. 717 
Maintenance, 8 347 

Maintenance of action by, § 393, p. 727 
Management of property, § 391, p. 717 
Mismanagement, liability, § 391, p. 722 
New receivers, 8 389 

Notes payable, title as vesting in, 8 392, p. 

723 

Notice, 

Application for extiuision of receiver¬ 
ship, 8 388 

Proceedings to appoint, 8 387, p. 712 
Nunc pro tunc, amendment of order appoint¬ 
ing, 8 P. 713 

Objections, order appointing, 8 387, p. 714 
Operation of business, 8 391, p. 717 
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Receivers—Continued, 

Supplementary proceedings—Continued, 

Order of appointment, ( 887, p. 718 
Ownership of property as grounds for ap¬ 
pointment, I 386 
Parties, actions by, § 393, p. 729 
Parties to actions or proceedings by oth¬ 
ers, S 391, p. 720 
Partition, § 393, p. 728 

Partnership interest, title as vesting in, § 
392, p. 723 

Payments of Judgments, 

Affecting right to, § 386 
Order providing, § 387, p. 713 
Termination of receivership by, ( 389 
Personal property. 

Sale, i 391, p. 719 

Title to as vesting in, | 302, p. 723 
Personal rights of debtor, succession to, | 

391, p. 718 

Persons who may be appointed as, § 387, p. 
711 

Pleading, actions by, § 393, p. 730 
Position of receiver appointed in, t 385 
Possession of property, § 392, p. 726 
Powers, § 391, pp. 717-722 
Presumptions, actions by, § 393, p. 731 
Priorities, 

Application of funds in accordance with, 
i 301, p. 719 

Extension of receivership, § 388 
Private sale of personal property, § 391, p. 
718 

Proceedings for appointment, § 887, pp. 710- 
715 

Property applicable to Judgment as condition 
to appointment, S 386 

Property for which appointed, order designat¬ 
ing, § 387, p. 713 

Property which may be sold by, 8 391, p. 718 
Real property, 8 380 
Sale, 8 391, p. 719 
Title as vesting in, § 392, p. 724 
Removal, 8 389 

Rents, appointment to collect, 8 386 
Representative capacity, title acquired as to 
property held in, 8 392, p. 726 
Right of action, 8 393, p. 727 
Rights in property, 8 392, pp. 722-720 
Resignation, 8 389 
Resort to other remedy, 8 386 
Right to receivership, 8 386 
Rights, 8 391, pp. 717-722 
Sale of property, 8 391, p. 718 
Satisfaction of Judgment as affecting right to, 
8 386 

Seat in stock exchange, title as vesting in, 8 

392, p. 723 

Security, § 387, p. 715 

Service of notice of proceedings to appoint, 8 
387, p. 713 
Setting aside. 

Order appointing, 8 387, p. 714 
Sale of property by, 8 391, p. 718 
Settlement of debtor’s claims, | 391, p. 718 
Several proceedings pending against same 
debtor, f 388 


Receivers—€k>ntinued, 

Supplementary proceedings—Continued, 

Statutory nature of receiveV*shlp, 8 385 
Substitution of new receivers, 8 389 
Termination of receivership, 8 389 
Third party order after appointment, 8 362 
^me. 

Actions by, 8 393, p. 727 
Appointment, 8 387, p. 711 
Notice of proceedings to appoint, 8 387, 
p. 713 

Title, § 392, pp. 722-726 
Transfer of property. 

Actions to set aside, 8 393, p. 728 
Title acquired by receiver as affected, 8 
392, p. 725 

Trial, action by, 8 393, p. 731 
Trust fund, 8 386 
Trust property. 

Actionable interest in, 8 393, p. 729 
Sale, 8 391, p. 719 
Title acquired as to, 8 392, p. 726 
Trusteeship for Judgment creditors, 8 385 
Usury, actions to recover, 8 393, p. 727 
Vesting of title in, personal property, 8 392, 
p. 724 
Waiver, 

Defect or irregularity in appointment, 8 
387, p. 715 

Objections to Jurisdiction to appoint, 8 
387, p. 711 

Wrongful conduct, liahility for, 8 391, p. 722 
Time, post 
Recitals, 

Alias or plurles writ, 8 85, p. 232 
Sheriff’s deed, prima facie evidence, 8 281 
Writ of execution, 88 73, 74 
Reclamation districts, property as subject, 8 35, p. 165 
Reconvention, injunction, pleading in, 8 l*'^. P* 376 
Recordari, purchaser at sale, writ of as proper reme¬ 
dy against, 8 312, p. 612 
Records, . 

Assignment, certificate of sale, 8 224, p. 474 
Certificate of redemption, 8 259 
Return, 8 323 

Extent and eleglt, 8 405, p. 757 

Reference to in describing land, 8 321, p. 622 
Sale of property, 8 223 
Sheriff’s deed, 8 278 
Writ of execution, necessity, 8 68 
Recovery back, redemption from sale, money paid, 8 
265 

Redemption from sale, 88 253-265, pp. 524-554 

Acceptance of money, estoppel as resulting, 8 260 
Accounting, 

Actions, 8 261, pp. S43-4i48 
Rents and profits, 8 296 
Actions, 8 261, pp. 543-548 
Advance on bid by bona fide creditor purchasing 
or redeeming, amount required to redeem as 
affected, 8 256 

Agreements as to, 8 253, p. 626 

Amount required to redeem affected by, 8 256 
Allowances, action to enforce right, 8 261, p. 548 
Alternative prayer for relief, action to enforce 
right, 8 261, p. 646 
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Bedftmption from sale-*-Oontlnued, 

Amount required to redeem, 4 256 
Tender of as essential, i 258 
Annulment of sale as resulting, i 262 
Amwer, action to enforce right | 261, p. 546 
Appeal and error, loss of right in case of appeal, 
i 254, p. 628 

Assignee of Judgment creditor, § 254, p. rwil 
Assignee of judgment debtor, time, § 257 
Assignment of right, ( 254, p. 527 
Attachment creditor, S 254, p. 532 
Attorneys, estoppel by conduct of, t 260 
Attorney’s fees. 

Allowance of in suit in equity to redeem, I 
261, p. 548 

Amount required to redeem as including, § 
256 

Bank bills, payment by as sufficient, { 258 
Burden of proof, action to enforce right, { 261, 
p. 547 

Gertidcnte, § 259 

Assignment as, i 250 
Check, pnyment by as sufficient, S 258 
Cloud on title, setting aside attemped redemption 
as, § 260 

Collateral attack, § 260 

Compliance with statutory requirements as es¬ 
sential, § 250 

Computation of time. | 257 
Conditions precedent, 

Actions, t 201, p. 544 

Pleading in action to enforce right, 8 261, p. 
540 

Consent, 8 254, p. 527 

Consideration, agreements respecting, 8 253, p. 526 
Constitutionality of statutes relating to, 8 253, p. 
525 

Construction of statutes relating to, § 253, p. 525 
Control over redemption money, § 262 
Conveyance to redemptionor from purchaser at 
sale, 8 264 
Costs, 

Action to enforce right, 8 201, p. 548 
Amount required to redeem as Including, 8 
250 

Creditors of execution debtor, 8 254, p. 529 
Currency, payment by as sufficient, 8 258 
Decree, equitable suit to enforce right, 8 261, 
p. 547 

Deed, right of redemptioner to, § 264 
Defects, validity as affected by, § 260 
Deflcien<*y, property as subject to lien for on re¬ 
demption by Judgment debtor, 8 263, p. 551 
Demurrer to bill to enforce right, § 261, p, 646 
Deposit in court, conditions precedent to action 
for, 8 261, p. 645 
Deposits of money, 8 258 
Destruction of effe(*t of sale by, 8 262 
Discharge of Hen, redemption by Judgment cred¬ 
itor, 8 263, p. 552 

Discretion of court, costs and allowances, 8 261, p. 
548 

Draft, payment by as sufficient, 8 258 
Enforcement of right, 8 261, pp. 546-648 
En masse, parcels of land sold en masse, 8 253, 
p. 526 

Equity, enforcement of right in, 8 261, p. 543 


Redemption from sale—Continued, 

Equity of redemption, ante 

Estate or interest in land, right of as, 8 253, p. 

524, n. 63 
Estoppel, ante 

Evidence, action to enforce right, 8 261, p. 547 
Extension of period, § 257; 8 261, p. 547 
Foreclosure of equity of redemption as preclud¬ 
ing right, 8 254, p. 529 

Foreclosure sales, purchaser at as entitled to re¬ 
deem, 8 254, p. 532 

Grantee of Judgment debtor, 8 254, p. 528 
Hardship, relief in equity on, § 261, p. 544 
Heirs, parties to action, 8 261, p. 545 
Heirs of Judgment debtor, § 254, p. 528 
Improvements, amount required as including 
value of, I 256 

Inability to make tender, forfeiture of right by 
failure to make, 8 258 

Inadequacy of price, equitable relief, 8 261, p. 544 
Interest, 

Amount required to redeem as including, 8 
256 

Right as affected by, § 254, p. 529 
Interest required, 8 263. pp. 549-553 
Joint debtors, 8 253, p. 526 
Judgment creditor, ante 
Judgment debtor, ante 
Junior liens, payment of as essential, 8 256 
Laches, § 261, p. 545 
Effect, 8 255 

Legal tender, tender or payment as required to 
be made in, 8 258 
Limitations, § 261, p. 545 

Permitting redemption after statutory period, 
§ 261, p. 543 

Medium of payment, 8 258 
Method of computing time, § 257 
Method or mode, 8 259 
Mistake, amount tendered, 8 258 
Mortgagee, $ 254, p. 532; 8 257 
Notice, § 259 
Objections, 8 260 

Officers qualilied to receive pnyment, 8 258 
Operation and effect, 88 2<K2-265, pp. 548-554 
Ownership, right as affected l)y, § 254, p. 529 
Parol agreements as to, valbiity, § 253, p. 536 
Partial payment. 

Acceptance of as requii^d, § 258 
Acceptance of ns resulting in waiver, § 260 
Partial redemption, § 253. p. 526 
Parties, action, § 261, p. 545 
Partition, enforcement of rights of parties by, 8 
261, p. 548 
Payment, 8 258 

Receipt of certificate of redemption as evi¬ 
dence of, 8 259 

Personal representative of judgment debtor, 8 
254, p. 528 

Persons entitled to redeem, 8 254, pp. 527-5^12 
Persons to whom payment to be made, 8 258 
Pleading, action, 8 261, p. 545 
Possession during period, 8 303 
Prayer for relief, action to enforce right, 8 261, 
p. 546 

Prematurity, old<'<*tio 2 i to, 8 260, n. 29 
Prevention of tender, forfeiture of right, 8 268 
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Redemption from sale—^kmtinued. 

Principal and agents officer authorised to receive 
payment as agent, f 258 

Principal and surety, right of surety paying Judfl^ 
ment against principal, | 254, p. 580 
Prior liens, payment of as essential, i 256 
Proceedings to effect, § 259 
Production of papers, 

Compliance with statutory provisions requir¬ 
ing, § 259 

Pleading of in action to enforce right, § 201, 
p. 546 

Proof, action to enforce right, 8 261, p. 545 
Property subject, § 253, p. 525 
Public policy, { 253, p. 524. n. 63 
Purchase at execution sale as amounting to, § 
259 

Purchaser at Judicial sale as entitled to redeem, 
8 254, p. 532 

Purchasers at sale, possession during period, 8 603 
Receipt, 8 259 

Record, certificate of redemption, f 259 
Recovery back of money paid for, § 265 
Refusal to accept tender, 8 258 
Relief awarded, action to enforce right, 8 261, p. 
547 

Rents and profits, post 

Resale to satisfy deficiency, redemption by Judg¬ 
ment debtor, 8 263, p. 551 
Return of redemption money, effect of, 8 262 
Revival of Judgment lien, redemption by Judg¬ 
ment creditor, 8 263, p. 552 
Right as subject to seizure on, 8 40 
Right to redeem, generally, 8 253, pp. 524-527 
Satisfaction of lien, redemption by Judgment 
creditor, 8 2^3, p. 552 
Second redemption, 8 254, p. 527 
Selling officer. 

Operation and effect as to, | 262 
Tender or payment to as sufficient, 8 258 
Senior Judgment creditors, 8 254, p. 530 
Series of redemptions, 8 254, p. 527 
Several Judgments, amount required to redeem, 8 
256 

Several parcels of land sold separately, 8 253, p. 

526 

Sheriff's fees, amount required to redeem as in¬ 
cluding, 8 256 

Sickness of debtor, equitable relief, 8 261, p. 544 
Specific execution, materiality as resiiects right, 8 

253, p. 524, n. 63 
Statutory provisions, post 

Stay of execution, loss of right as procuring, 8 

254, p. 528 

Successive redemptions. Judgment creditor, 8 254, 
p. 531 

Successor in interest to Judgment debtor, 8 254, p. 

527 

Tax sales, purchaser at as entitled to redeem, 8 
254, p. 532 

Taxes, amount required to redeem as Including, 
8 256 

Tender, post 

Termination of title or interest of purchaser as 
such, 8 262 
Third persons. 

Interest required, 8 263, p. 552 


Redemption from sale-*Oontlnued« 

Third persons—Continued, 

Objections by, 8 266 
Time, post 

Use and occupation, accounting for, 8 256 
Vacating sale by, 8 262 

Voidable Judgment, interest required oh redemp¬ 
tion, 8 263, p. 553 

Voidable sale, interest required, 8 263, p. 553 
Voluntary payment, recovery back, | 2^ 

Waiver, post 
Waste, 

Prevention during period for, 8 605 
Purchaser's liability to redemptioner for, 8 
312, p. 612 

Reference, supplementary proceedings, 8 678 

Contempt, power of referee to punish, 8 400, p. 
743 

Jurisdiction of referee, 8 672 
Report and fees of referees, 8 682 
Reformation, sheriff’s deed, 8 279 
Refund, proceeds of sale, liability to refund in case 
of payment to person not entitled thereto, 8 250 
Registration, sheriff’s deed, 8 278 
Reinstatement, third party claims, § 188 
Rejoinder, prison-limits bond, action on, 8 437, p. 802 
Relation back. 

Amendment, writ of execution, 8 ^2, p. 224 
Confirmation of sale, | 226, p. 479 
Lien, § 124 

Supplementary proceedings, 8 695 
Return, post 

Return day, execution served after, 8 618 
Sheriff’s deed, 8 2^3 

Title, receiver, supplementary proceedings, § 392, 
p. 722 

Release, 

Bids, 8 214 

I>vy of writ, 8 HI 

Lien, 

Injunction as resulting in, 8 166 
Loss or suspension by release of levy, 8 163 
Relinquishment, levy of writ, 8 HI 
Rem, executory proceedings as operating In, 8 ^ 
Remainders, 

Liability to seizure under, 8 36, p. 168 
Purchaser at sale, acquisition, 8 287, p. 573 
Remedies, 

Affidavit of illegality, ante 
Bids, failure to comply with, 8 218 
Conveyance to purchaser, compelling, 8 272 
Injunction, ante 
Opening or vacating sale, ante 
Proceeds of sale, claimant’s right to, 8 252, p. 520 
Purchasers at sale, 88 809-311, pp. 60CMIH 
Remedies against, 8 612, pp. 611-614 
Refusal to issue writ, 8 56 

Removal of property, levy of writ, personal property, 
8 97, p. 245 

Rendition of Judgment, priority a(*cordlng to, 8 127, p. 
295 

Renewal of motion, quashing of writ, 8 144, p. 337 
Renewed writ, 8 85, pp. 225-233 

Indorsement on original, | 85, p. 283 
Rents and prpftts, 

Extent and eleglt, rights as to, 8 403, p. 763 
Levy of writ, rights as to, I 114 
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Rents and profits—(Continued, 

Procedure, recovery of by purchaser, | 304 
Proceeds of sale, preference in distribution, | 247, 
p. 511 

Purchasers at sale. 

Liability, S 312, p. 612 
Right as to, I 304 
Redemption from sale. 

Accounting for, § 256 

Purchaser as having right of action during 
period, § 304 

Time as affected by receipt, § 257 
Statutory provisions, purchaser at sale as en¬ 
titled to, S 304 

Supplementary proceedings, appointment of re¬ 
ceiver to collect, § 386 

Rents reserved, liability to seizure under, § 36, p. 169 
Repairs, purchaser at sale, recovery of sums paid for 
on failure of title, | 307 
Replevin, 

Levy of writ, officer’s right to maintain, § 114 
Liens, determination of priority in action, § 130 
Property replevined as subject to, § 55 
Purchasers at sale. 

Recovery of possession by, § 310, p. 604 
Remedy as available against, § 312, p. 612 
Stay of execution pending action relating to prop¬ 
erty levied on, § 130, p. 315 
Third party claimant, § 1^ 

Replevin bond, basis for issuance, sufficiency, $ 5 
Replication, wrongful execution, action, § 457, p. 843 
Representative capacity, 

Injunction, parties in, § 157 
Issuance against parties appearing in, § 15 
Repurchasing agreement, purchasers at sale, defense 
of in action to recover possession by, S 310, p. 605 
Resale, 

Confirmation, § 226, p. 478 
Failure to comply with bid, §§ 218, 220 
Order for on setting aside original sale, § 241 
Redemption by judgment debtor, resale to satisfy 
deficiency, § 263, p. 551 

Reimbursement of purchaser for money already 
paid, § 307 

Res gestae, third party claims, admissibility in evi¬ 
dence, § 185, p. 412 

Residence, body execution, discharge as poor debtor 
as affected by, § 442, p. 816 
Res judicata. 

Affidavit of illegality, determination as, § 150, p. 

348 

Confirmation of sale, order confirming as, | 226, 
p. 478 

Quashing of writ, order as, i 144, p. 337 
Setting aside sale, order of, § 241 
Supplementary proceedings, dismissal on account 
of plaintiff’s default as, § 397 
Responsiveness, third party claims, verdict, § 186, p. 

419 

Restitution, writ of defined, | 12 
Resulting trust, interest in as subject to seizure on, 
i 41 

Retroactive operation. 

Garnishee execution, statutory provisions, { 406, 
p. 758 

Bale, statutory provisions relating to, § 198 
Statutes, i 2 
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Retroactive operation—Continued, 

Supplementary proceedings, statutory provisions 
relating to, § 346 

Third party claims, statutes, | 169, p. 388 
Return, f§ 314-330, pp. 616-635 

Admissibility as evidence of facts therein stated, 
f 328 

Affidavit of claim, third persons, J 175 
Affidavit of illegality, § 147 
Alterations in levy after making, § 322, p. 624 
Ambiguity, construction, § 326 
Amendment, ante 

Appraisement as part, i 321, p. 621 
Authentication, § 319 
Binding effect, § 327 
Body execution. 

Dependency on, § 416 
Writ, § 425 

Burden of proof, falsity, ( 328 
Certainty, § 321, p. 620 
Certification of facts stated therein, { 326 
Collateral attack, S 329, pp. 631-635 

Rule prohibiting as precluding amendment, f 
322, p. 624 

Compelling amendment, S 322, p. 625 
Compliance with mandate, showing, § 321, p. 620 
Computation of time for making, § 318 
Concise statement of facts, § 321, p. 620 
Conclusiveness, § 329, pp. 631-635 
Extent and clegit, § 405, p. 756 

Supplementary proceedings, f 361 
Construction, § 326 
Contents, § 321, pp. 619^23 
Contest of validity, amendment after, ( 322, p. 
626 

Contradiction, sheriff’s right to contradict, S 329, 
p. 634 

Corroboration, extrinsic evidence as admissible, 
8 328 

Courts to which made, § 317 
Creditors, amendment on application, 8 322, p. 
625 

Date, contradiction, 8 329, p. 632 
Date of delivery of execution, showing, 8 321, p. 
620 

Day of execution, excuse for delay, 8 318 
Death of officer making levy, amendment after, 
8 322, p. 626 

Deeds, reference to in describing land, 8 321, p. 
622 

Defects in, 8 324 

Effect on title of purchaser at sale, 8 330 
Definition, 8 314 
Delay, 

Effect, 8 318 

Title of purchaser, 8 330 
Excuses, 8 318 

Delivery of bond, impeachment of statements as 
to, 8 329, p. 633 
Deputies, 

Making in name of principal, 8 316 
Signing, 8 319 

Description of property, 8 321, p. 622 
Directions, writ of execution, 8 78 
Discretion of court, substituted return, 8 322, p, 
624 
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Beturn—Continued, 

Disposition of proceeds, showing as to, 8 321, p. 
623 

Disqualification of officer making, quashing, 8 325 
Dormant Judgment, return of nulla bona, 8 318 
Effect of quashing or setting aside, 8 325 
Equity, amendments to promote, 8 322, p. 624 
Estoppel, setting aside, 8 325 
Evidence, operation and effect as, 8 328 
Excuses for delay, 8 318 
Expiration of term of office. 

Amendment after, 8 322, p. 626 
Officer as required to make regardless, 8 316 
Extent, 8 405, pp. 754-757 
Extinguishment of debt, § 327 
Extrinsic evidence, aider by, § 328 
Failure to make, effect on title of purchaser at 
sale, 8 330 

Failure to return within time, validity of levy 
as affected, 8 318 
Falsity, 

Burden of proof, 8 328 
Quashing, 8 325 
Filing, 8 323 

Amendment, 8 322, p. 624 
Form, 8 319 

Extent, 8 405, p. 754 
Formality in language, 8 321, p. 620 
Functus officio, execution becoming after return 
made, 8 327 
Impeachment, 

Parol evidence, 8 329, p. 632 
Supplementary proc^eedings, 8 361 
Inferior courts, execution in, 8 61, p. 196 
Injunction as affecting, § 163 
Judgment creditor, duty in respect to making, § 
316 

Leave of court, amendment, 8 322, p. 624 
Levy of writ. 

Additional levy after, 8 93 
Authority to make after, 8 93 
Conclusivencss, 8 329, p. 633 
Making on or after, 8 93 
Omission of indorsement as cured by, 8 105, 
p. 257 

Ultimate facts as to, 8 321, p. 621 
Lien, termination, 88 131, 327 
Mail, making by, 8 320 

Mandate, showing as to compliance with, 8 321, 

p. 620 

Mark, signing by, 8 319 
Motions, 

Amendment by, 8 322, p. 626 
Quashing on, 8 325 
Nature, 8 314 
Necessity, 8 315 

Neglect of officer, validity of levy as affected, 8 
318 
Notice, 

Appraisement, showing as to, 8 321, p, 621 
Motion to quash or set aside, 8 325 
Sale, showing as to, 8 321, p, 623 
Nulla bona, ante 
Objections, 8 324 
Office, 8 314 

Officers, conclusiveness as to, 8 329, p. 634 
Officer required to make, 8 316 


Return—Continued, 

Operation and effect, 88 327, 328 

Parol evidence, impeachment by, 8 329, p. 632 

Partial satisfaction of execution, requisites, § 

321, p. 621 

Parties, proceedings to amend, 8 322, p. 626 
Party to proceeding, amendment on application, 
8 322, p. 625 

Perfection of incomplete return, compelling, 8 322, 
p. 625 

Persons entitled to amendment, 8 322, p. 625 
Pleadings, motions to amend as requiring, 8 322, 

p. 626 

Premature return, 8 318 
Presumptions, 8 326 

Failure of officer to make, 8 315 
Prima facie evidence, 8 329, p. 631 
Facts therein stated, 8 328 
Officer making, 8 329, p. 634 
Procedure, amendment, 8 322, p. 626 
Proceeds of sale. 

Bringing into court as necessary part, 8 314 
Showing as to disposition of, 8 321, p. 623 
Purchaser at sale. 

Amendment on application of, 8 322, p. 625 
Dc'fect in as affecting title, 8 330 
Showing as to, 8 321, p. 623 
Purpose of amendment, 8 322, p. 624 
Quashing, 8 325 
Quashing of writ. 

Irregularities in direction, 8 143, p. 329 
Motion as lying after, 8 144, p. 334 
Variance in respect of as ground, 8 143, p. 
330 

Rebuttal, 8 329, p. 632 
Record, 

Extent and elegit, 8 405, p. 757 
Filing, 8 323 

Reference to in describing land, 8 321, p. 
622 

Reference to deeds or records in describing land, 

8 321, p. 622 

Relation back, 

Amendment, 8 322, p. 624 
Execution served after return day, 8 318 
Time named in writ, 8 330 
Requisites in general, 8 319 
Rule to show cause, quashing on, 8 325 
Sale, 

Ck)nclusiveness concerning, 8 329, p. 633 
Construction, 8 326 

Holding on or after return day, 8 208 
Showing, 8 321, p. 622 
Scope of amendment, 8 322, p. 624 
Seal, 8 319 
Setting aside, 8 325 
Sheriff's deed, variance, 8 276 
Statutory provisions, post 

Subsequent facts, incorporation by amendment, 8 

322, p. 625 

Substituted return, power to permit filing, 8 322, p. 
624 

Sufficiency of evidence to overcome, 8 328 
Sunday, validity of returns made on, 8 318 
Supplementary proceedings. 

Condition precedent to maintenance of, 8 361 
Order for examination, 8 366, p. 678 
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Return—Continued, 

Sureties on bonds of officer, conclusiveness as 
to, § 320, p. 634 
Surplusage, § 326 

Term of court, making of particular return, S 
318 

Third party claims, 

Admissibility of evidence as to, § 185, p. 410 
Affidavit of claim, § 175 
Burden of proof, § 185, p. 408 
Conclusiveness, § 329, p. 633 
Time, 

Amendment, § 322, p. 625 
Making, § 318 

Title, transfer of by return of sale, § 327 
Ultimate facts as to levy, sufficiency of, f 321, 

p. 621 

Undersheriff, return in name of princiiial, § 316 
Vacation, f 325 
Verification, § 319 
Waiver, objections to, § 324 
Withdrawal of amendment, effect, § 322, p. 624 
Writ of execution, directions, § 78 
Writing, necessity, S 319 
Return day. 

Completion of service of execution after, § 318 
Making of return after, § 318 
Making of return on as sufficient, § 318 
Reversion, 

Liability to seizure under, S 36, p. 168 
Purchaser at sale, acquisition, § 287, p. 573 
Review. Appeal and error, ante 
Revival after satisfaction, § 343 
Revival of Judgment, 

Issuance of w’rit on death of parties after Judg¬ 
ment, § 65, p. 201 

Issuance on original Judgment, S 7 
Rings, liability, § 19 

Rule nisi, temporary injunction, hearing on, g 160, p. 
378 

Rule to show cause, return, quashing on, § 325 
Safe, levy of writ on contents, view, g 97, p. 246 
Safety deposit l>ox, levy of writ on contents, mode 
and sufficiency, g 97, p. 247 
Salaries, 

Liability, g 27 

Supplementary proceedings, salaries of public of¬ 
ficers of employees as subject to, g 353 
Sales, §g 190-252, pp. 432-524 
Abandonment, g 225 

Accident, equitable Jurisdiction to set aside on 
account, g 2;i9, p. 500 

Adequate price, determination of for purpose 
of setting aside for inadequacy, g 233 
Advertisement, ante 

Appeal and error, reversal as defeating title 
of purchaser pending appeal, g 301 
Attachment, prior attachment as affecting right 
to make, g 197 

Attorney, notice to, g 211, p. 452 
Auctioneer, employment, g 201 
Avoidance, g 227, p. 480 

Rights of purchaser on, gg 306-308, pp. 599- 
603 

Bankruptcy, attack on sale by trustee for cred¬ 
itors of bankrupt, g 227, p. 481 
Bids, ante 


Sales—Continued, 

Bond for purchase money, g 217 
Caveat emptor, application of rule, g 221; g 
287, p. 570 

Certificate of sale, ante 
Chilling bidding, effect, g 213, p. 460 
Collateral attack on, g 242 
Competition, conduct to promote, g 201 
Conditional seller, notice to as essential, g 211, 
p. 452 

Conditions, g 206 
Conditions precedent, g 197 
Conduct, gg 201-206, pp. 438-442 
Confirmation of sale, ante 
Consent, place, g 207 
Conveyance to purchaser, ante 
Corporate stock, attack on validity by pledgee, 
g 227, p. 483 

Counties, sale in another county, g 207 
Courthouse door, sale of real property, g 207 
Credit sale, g 217 
Crops, rights as to, g 286 

Death of Judgment debtor, holding after, g 208 
Debtor’s interest only, g 202 
Deficiency, resale to satisfy on redemption by 
Judgment debtor, g 263, p. 551 
Defined, g 196 

Demand, division of property for purpose of sale 
in parcels, g 210, p. 449 

Demand for payment, condition precedent, g 197 
Description of property, property passing by as 
dependent on, g 286 
Designation of property, g 201 
Different places, sale at, g 207 
Discretion of court, opening or vacating, g 240 
Disen^tion of selling officer. Selling officer, post 
Distinct lots or parcels, offer for sale in parcels, 
g 210, p. 448 
Distinctions, g 196 
Distringas, g 200 

Division, sale of land subject to in parcels, g 
210, pp. 448-451 
Duration, notice, g 211, p. 454 
Encumbered property, notice as required to show 
encumbrances, g 211, p. 453 
En masse. 

Propriety of sale in, g 210, p. 449 
Setting aside sale in, g 232 
Entry, g 223 

Estate larger than embraced in levy, g 202 
Estopi)el, conduct precluding attack on validi¬ 
ty, g 228, pp. 483-486 
Excessive levy, setting aside, g 231 
Excessive sale, g 202 

Executors or administrators, death of officer 
prior to sale, g 199 
Existing liens, effect, g 291, p. 577 
Expiration of term of office, power of officer 
to make sale, g 199 

Failure of title, rights of purchaser on, gg 306- 
308, pp. 599-603 

Federal courthouse, place of sale, g 207 
Fiduciary relationship, purchase by person in, 
g 212 

Filing certificate or duplicate copy, g 223 
Fixtures, rights as to, g 286 
Forced sale distinguished, g 196 
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Bales— -Ck>ntlniied, 

Fraud, ante 

Gross inadequacy of price, setting aside on ac¬ 
count of, § 233 

Other irregularities connected with, I 234 
Highest bidder. 

Sale to, S 213, p. 459 

Setting aside sale made to person other than, 
S 232 

Holidays, § 208 
Homesteads, mode, 8 205 
Hour, 8 206 
Impediments, 8 197 
Improvements, rights as to, 8 286 
Inadequacy of price, setting aside, 88 233, 234, 
pp. 492-405 

Incidental rights passing to purchasers, 8 290 
Irregularities, ante 

Irreparable injury, injunction to prevent, 8 1^2, 
p. 356 

Judgment creditor, 

Estoppel to attack validity, 8 228, p. 485 
Questioning validity, 8 227, p. 482 
Judgment debtor, ante 

Judicial districts, sale of real property in dif¬ 
ferent districts, 8 207 
Judicial sales distinguished, 8 196 
Junior liens, property as taken subject to, 8 291, 
p. 578 

Laches, loss of lien by, 8 135 
Leave of court, 8 197 
Levying officer, ante 

Levy of writ, necessity of preceding, 8 93 
Lien creditors, 

Estoppel to attack validity, 8 228, p. 486 
Questioning validity of sale, 8 227, p. 482 
Lumping realty and personalty, 8 201 
Misconduct affecting, setting aside on ground of, 
8 232 

Mistake, setting aside, 

Equitable Jurisdiction, 8 230, p. 500 
Inadequacy of price connected with, 8 234 
Mode of sale, ante 

More or less, property passing by title contain¬ 
ing designated quantity of land, 8 286 
Mortgaged property, mode, 8 210, p. 450 
Mortgagee, 

Notice to as essential, 8 211, p. 452, n, 2 
Questioning validity of sale, 8 227, p. 482 
Nature, 8 196 
Necessity, 8 197 

Newspapers, publication of notice in, 8 211, p. 
452 

Notice, ante 
Officer making, 8 199 
Opening or vacating sale, ante 
Order of offering, 8 205 

Order of sale, setting aside for irregularities, 8 
232 

Outgoing officer, power to make, 8 199 
Parcels, 

Offer for sale in, 8 210, vP* 448-^51 
Setting aside sale en masse of separate par¬ 
cels, 8 232 

Part interest in property held in common, title 
acquired by purchaser, 8 287, p. 674 
Partial payment of Judgment, effect, I 197 


Sales—Continued, 

Particular property. Judgment against, 8 202 
Payment of bid. Bids, ante 
Perishable property. 

Notice of sale, 8 211, p. 455 
Time, 8 208 

Personal property, ante 
Persons who may purchase, 8 212 
Place, ante 

Possession, officer making as required to be in, 
8 199 

Posting notices, 8 211, p. 452 
Postponement, 8 209 
Premature sale, 8 208 
Presumptions, ante 
Prior liens, effect on, 8 291, p. 577 
Proceeds of sale, ante 

Property not subject, setting aside sale, 8 232 
Property passing by, 8 286 
Public or private sale, 8 204 
Publication of notice, 8 211, p. 452 
Puffing bidding, effect, 8 213, p. 460 
Purchase money, purchaser's liability to in re¬ 
spect to application of, 8 312, p. 611 
Purchasers at sale, ante 
Quashing of writ, effect, 8 145 
Questioning validity, persons entitled, 8 227, pp. 
489-483 

Real property, ante 

Receiver, appointment of as affecting right to 
make, 8 197 
Record, 8 223 

Resale, failure to comply with bid, 88 218, 220 
Return, ante 

Return day, holding on or after, 8 208 
Satisfaction of debt by, 8 337 
Satisfaction of Judgment, 

Loss of power, 8 197 

Setting aside sale under satisfied Judgment, 
8 230 

Selling officer, post 
Separate tracts or lots. 

Determination of for purpose of sale in par¬ 
cels, 8 210, p. 449 

Setting aside sale cn masse of separate par¬ 
cels, 8 232 

Setting aside. Opening or vacating sale, ante 
Several executions, 

Mode of sale under, 8 203 
Purchasers at sale, effect as to, 8 299 
Sheriff, power to make, 8 199 
Statutory provisions, post 

Stay of proceedings, validity of sale made after, 8 
141 

Sunday, 8 208 

Surplus, acceptance of as estoppel to attack sale, 
8 228, p. 485 

Surplusage, notice, 8 211, p. 453 
Surprise, setting aside on ground of, inadequacy 
of price connected with, 8 294 
Terms, 8 206 

Notice as required to set out, 8 211, p. 453 
Third party claims, post 

Third persons, estoppel to attack validity, 8 228, 
p. 486 
Time, post 

Title, time as of which passing, 8 289 
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Sales—Continued, 

Undivided interest, exception to rule as to sale in 
parcels, f 210, p. 450 

Vacating. Opening or vacating sale, ante 
Valid execution as prerequisite, S 107 
Venditioni exponas, writ, f 200 
Vendor's lien, property as taken subject to, i 281, 
p. 591 

Void sales, place of as affecting, $ 207 
Waiver, post 

Withdrawal of property from, ( 197 
Written notice, necessity, f 211, p. 451 
Wrongful sale, | 454 
Satisfaction, 

Arrest of debtor under execution against person 
as, § 338 

Bills and notes, acceptance of note as, § 342 
Body execution, arrest of debtor under, § 338 
Compromise or settlement, S 330 
Conversion of debtor's property into money as, S 
331 

Diligence, proceeding to satisfy entry, § 344 
Discharge without, § 339 
Elegit, return of lands delivered on. § 336 
Entry, § 341 

Vacation, § 344 

Equity, vacation by bill in, § 344 
Escape of debtor arrested under execution against 
person, S 338 
Evidence, § 342 

Judgment. Satisfaction of judgment, post 
Junior lienholders, levy of writ operating as, § 336 
Levy of writ as prima facie satisfaction, S 336 
Medium of payment, § 334 

Money, authority to accept anything but money 
ns, f 334 

Notice, entry, § 341 
Payment of money operating as, § 331 
One of several codefendants, § 333 
Presumption, § 336 

Payment of delit, § 342 

Prima facie satisfaction of writ, levy of writ as, 
S 336 

Procedure, vacation, § 344 

Property, authority of officer to receive specific 
property in satisaction, § 334 
Rebuttal of presumptions by levy, § 336 
Release or discharge without, § 339 
Release or escape of debtor arrested under execu¬ 
tion against person, § 338 
Revival under, § 343 
Sale of property as, § 337 

Several codefendants, satisfaction by one, f 333 
Sheriff, voluntary payment by, § 333 
Third persons, levy of writ operating as, S 336 
Vacation, § 344 
What constitutes, § 331 
Satisfaction of judgment. 

Affidavit of illegality, § 148, p. 341 
Alias writ, issuance, f 85, p. 229 
Body execution, discharge on, § 430 
Bona fide purchaser at sale, satisfaction there¬ 
after as affecting title, ( 285 
Injunction, 8 152, p. 362 
Pleading, f 158, p. 375 

Issuance of execution, consideration of on hearing 
to determine right to issue, 8 59, p. 194 


Satisfaction of judgment-—Continued, 

Levy as operating of itself, 8 1® 

Levy of writ as precluded, 8 8® 

Loss of Hen of execution by, 8 136 

Partial satisfaction as precluding right to issue, 

8 11 

Pluries writ, issuance in case of, 8 85, p. 229 

Purchaser at sale, effect on rights, 8 285 

Quashing of writ, § 143, p. 328 

Sale, loss of power to make, 8 197 

Sale under satisfied judgment, setting aside, 8 

230 

Stay of execution, 8 139, p. 313 
Supplementary proc'cedings. 

Defense to contempt proceeding, 8 399, p. 740 
Order, § 383, p. 695 
Termination, § 397 

Unsatisfied judgment as condition prece¬ 
dent, 8 360 

Vacation of order for examination, 8 368, p. 
682 

Validity of order for execution in case of, 8 69 
Wrongful issuance of writ on satisfied judgment, 
8 452 

Schedules, body execution, application for discharge 
us poor debtor, 8 443 
School districts, purchase at sale, 8 212 
Scire facias, 

Alias writ, issuance without, 8 85, p. 230 
Assignment of judgment, assignee suing out in 
own name, § O.*), p. 201 

Defenses, prom*ding to obtain new execution, § 
85, p. 231 

Issuance of writ, lapse of time, § 66, p. 206 
Judgment, body execution, § 417' 

Judgment renewed by, issuance on, 8 7 

Levy on property of stranger, remedy by, 8 85, p. 

231 

Prison-limits bond, enforcement by, 8 437, p. 799 
Stay of execution, enforcement of liability on 
bond, 8 140, p. 323 

Seal, 

Body execution, writ, § 422 
Certificate of sale, 8 224, p. 474 
Quashing of writ for lack, 8 143, p. 329 
Return, § 319 
Sheriff’s deed, § 275 
Writ of execution, § 79 

Amendment to correct absence, 8 82, p. 223 
Setting aside sale on account of absence, 8 
231 

Sealed parcels, levy of writ on, opening to inventory 
content, § 106, p. 262 
Seat in exchange, liability, 8 26 

Secret Hens, purchasers at sale, bona fide purchasers 
as taking subject, 8 293 

Secret trust, purchasers at sale, notice of as chargea¬ 
ble to. 8 294, p. 585 
Security, 

See, also. Bonds, ante 
Bids, judge, 8 214 

Injunction, condition precedent, 8 15® 

Receivers, supplementary proceedings, 8 387, p. 
715 

Setting aside sale, proceedings, 8 240 
Stay of execution, post 
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Security—Continued, 

Supplementary prooeedinf^s, 

Attendance on examination, ( 369 
Cost, § 402 

Third party claim, 8 176 
Costs, 8 190 

Security deed, property conveyed by as subject to, 8 
45 

Seizin, extent and elegit, delivery and acceptance, 8 
403. p. 753 

Seizure of property, equivalent, use as, 8 1 
Selection of property, levy of writ, 8 95, p. 239 
Self-executing judgment, stay of execution on, 8 130, 
p. 312, n. 81 

Self-incrimination, supplementary proceedings, 8 379 
Selling officer. 

Adjournment of sale, § 209 
Bidding by, 8 213, p. 458 
Certifleate of sale. 

Filing, 8 223 

Requirements as to, 8 224, p. 472 
Conveyance to purchaser, authority to make, 8 
260 

Discretion, 8 201 
Sale, 

En masse, 8 210, p. 449 
Mode of, 8 204 
Place, 8 207 
Postponement, 8 209 
Time, 8 208 

Discretion of levying officer, 8 107 
Duties and powers, 8 201 
Entry of sale, 8 223 

Eviction, authority to evict execution defendant, 
8 302 

Excessive sale, 8 202 
Filing of certificate of sale, 8 223 
Ministerial nature of duties, 8 201 
Notice, necessity of giving, § 211, p. 452 
Notice of sale, signature. 8 211, p. 454 
Payment of bid, authority to give reasonable 
time, 8 216 

Postponement of sale, 8 200 
Proceeds of sale, appropriation to other claims or 
purposes, 8 244 
Purchase at sale, 8 212 
Record of sale, 8 223 
Redemption from sale. 

Operation and oifect as to, 8 262 
Tender or payment to as sufficient, 8 258 
Report to court, 8 226, p. 475 
Setting aside sale, party to action for, 8 239, p. 
502 

Successor in office, conveyance to purchaser by, 8 
260 

Senior Judgment creditors, redemption from sale 
against Junior Judgment, 8 254, p. 530 
Senior lienor, injunction, protection of, 8 152, p. 361 
Separate executions, different portions of single Judg¬ 
ment, 8 5 

Separate Judgments, single execution on, 8 5 
Service, 

Body execution, notice of application for dis¬ 
charge as poor debtor, 8 P* 321 
Levy of writ. 

Distinguished, 8 38 
Notice, 8 104 


Service—CJontinued, 

Process. Service of process, post 
Supplementary proceedings. 

Order for examination, 8 367 
Order for payment or delivery of property, 8 
383, p. 708 
Service of process. 

Affidavit of illegality, raising question, 8 148, p. 
344 

Leave of court, notice of motion, 8 50, p. 194 
Quashing of writ, notice of motion, 8 ^44, p. 334 
Stay of execution, proceeding, 8 139, p. 319 
Set-off and (counterclaim, 8 335 
Bids, payment, 8 217 

Injunction on ground of existence, 8 152, p. 365 
Proceeds of sale, 8 248 
Setting aside sale action, 8 230, p. 503 
Stay of execution, opportunity for set-off, 8 139, 
p. 313 
Setting aside. 

See, also. Quashing of writ, ante 
Affidavit of illegality, effects of denial of motion, 
8 150. p. 348 

Body execution, 8 427, p. 780 
Confirmation of sale, 8 226, p. 480 
I^vy of writ, ante 
Motion to quash as equivalent, 8 142 
Order for payment or delivery of property, sup¬ 
plementary proceedings, 8 383, p. 703 
Return, 8 325 

Sales. Opening or vacating sale, ante 
Supplementary proceedings, order appointing re¬ 
ceiver, 8 387, p. 714 

Verdict, third party claims, 8 186, p. 420 
Several defendants. 

Levy of writ, property to be levied on, 8 95, p. 
241 

Separate Judgments recovered against, single ex¬ 
ecution on, 8 5 
Several executions, 

I^evy of writ, § 04 
Sale under, mode, 8 203 

Several judgments, issuance of execution on each, 8 13 
Several liability, issuance of writ severally against 
each of debtors, 8 15 
Shares of stock. 

Levy of writ on, mode and sufficiency, 8 90 
Liability, 8 32 
Sheriffs, 

See, also. 

Levying officer, ante 
Selling officer, ante 
Appraisement by, 8 106, p. 265 
Bids, Judge of solvency of bidders, 8 214 
Certificate of sale, amendment, 8 224, p. 473 
Deeds. SherifTs deed, post 
Direction of writ to, 8 72 
Fees, lien on funds, § 244 

Levy of writ, notice of motion to quash to, 8 109 
Proceeds of sale, 

Appropriation to other claims or purposes, 8 
244 

Distribution of at own risk, 8 252, p. 519 
Property in custody of as subject, 8 55 
Purchasers at sale, notice to sheriff as notice to, 
8 294, p. 584 

Sale, power to make, 8 199 
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Sheriffs—Continued, 

Setting aside sale, party to action, | 239, p. 502 
Third party claims, 

Forthcoming bond made payable to, § 176 
Interpleader as to, § 169, p. 388 
Voluntary payment of execution by, effect, | 333 
SherifTs deed. 

Acknowledgment, § 275 
Amendment, § 279 
Assignment of certificate of sale, 

Deed as required to be made to assignee, § 
313 

Making to assignee, § 313 
Attestation, § 275 

Bargain and sale, deed passing same title as deed 
of, § 287, p. 571 
Cancellation, § 279 

Certificate of sale, variance with, S 277 
Certificate of sale as prerequisite to, § 224, p. 473 
Collateral attack, § 280 
Recitals in, § 281 
Conclusiveness, recitals in, § 282 
Confirmation of sale, necessity, § 226, p. 475 
Construction, § 280 
Defec'ts, recitals as curing, § 281 
Delivery, compliance with statutes respecting, 8 
275 

Delivery as essential to passing of title, § 289 
Description of property, § 277 
Equitable title taken under. § 277 
Equity, cancellation in, § 270 
Escrow, title as not passing until conditions are 
performed, § 275 

Evidence, admissibility to show title, § 280 
Form and contents, 8 276 

Former sheriff or successor, conclusiveness of re¬ 
citals, § 281 

Intention, construction in accordance with, § 280 
Interest conveyed, construction as to, § 280 
Judgment, proof of by retdtals therein, § ^^1 
Jury questions, validity, 8 279 
Levy, misrecital or omission to recite as affecting 
validity. § 276 
Liberal construction, § 280 
Misrecital of facts, validity as affected, 8 276 
Omissions, validity as affected, § 276 
Operation and effect, § 280 
Parties, suit for cancellation, § 279 
Pleading, suit for cancellation, § 279 
Presumptions, ante 
Prima facie evidence. 

Recitals as, § 281 
Valid sale, 8 280 

Proof of judgment and execution by recitals 
therein, 8 281 

Property conveyed, construction as to, 8 280 
Punctuation, effect, 8 280 

Quitclaim deed, legal effect as equal to that, 8 
287, p. 571, n. 10 
Recitals, 

Conclusiveness, 8 282 
Prima facie evidence, 8 281 
Recordation, 8 278 
Reformation, 8 279 
Registration, 8 278 
Relation back, 8 283 
Return, variance in, 8 276 


Sheriff’s deed—Continued, 

Sale, misrecital in respect of as affecting validity, 
8 276 

Seal, 8 275 

Statutory provisions, post 
Time, 

Aacknowledgment, 8 275 
Execution, 8 270 

Title passed by. 8 263, p. 552; 8 287, p. 571 
Variance, description of property, 8 277 
Variance in return, effect, 8 276 
Sheriff's fees, redemption from sale, amount required 
to redeem as including, 8 256 
Show cause order. 

Issuance of writ, motion, 8 60 
Proceeds of sale, distribution of funds, 8 252, p. 
520 

Sickness, redemption from sale, equitable relief, 8 261, 
p. 544 
Signature, 

Afiidavlt of claim, third persons, 8 175 
Body execution, writ, 8 422 
Certificate of sale, § 224, p. 472 
I-ievy of writ, entry, 8 105, p. 258 
Notice of sale, 8 211, p. 454 
Renewal of writ, indorsement, 8 85, p. 233 
Writ of execution, 8 79 
Simultaneous execution, 8 16 
Solvency, bidrlers at sale, determination, 8 214 
Special execution, 

Alias writ, § 85, p. 227 
Defined, 8 12 

Extrinsic evidence ns admissible to show liability 
of property for payment, 8 59, p. 195 
Wages or other credits, 8 406, pp, 757-763 
Special proceeding, 

Nature, 8 1 

Supplementary proceedings as, 8 545 
Specie, payment of judgment, requiring payment in, 8 
334 

Specific execution, redemption from sale, materiality 
as respects right of, § 253, p. 524, n. 63 
Spendthrift trust, 

Interest of l)cneficiary as subject to, 8 41 
SiHUid thrifts, body execution, exemption, 8 419 
Spoliation, writ of execution, effect, 8 81 
State, 

Injunction, parties to proceeding to enjoin execu¬ 
tion on judgment in favor of, 8 157 
Proi)erty as subject to execution, 8 35, p. 164 
Writ of execution, running in name, 8 71 
State courts, priority of judgments of as respects dis¬ 
tribution of proceeds of sale, 8 248 
Status quo, setting aside sale, parties as placed in, 8 
241 

Statutory provisions, 

Afi^davit of illegality, 

Grounds, 8 148, p. 341 
Relief, 8 147 

Alias writ, right as existing independently, 8 85, 

p. 226 

Assignability, 8 3 
Bids, 

Amount regulated by, 8 213, p. 459 
Bond for purchase price, 8 217 
Credit sale, 8 217 

LiabUity of bidder for price bid, 8 219 
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Statutory provisions—Ck>ntinued, 

Bids—Continued, 

Payment, f 216 

Proceedings to enforce on failure to comply 
with, i 222 
Body execution, § 408 

Arrest of debtor, § 426, p. 785 
Compliances, § 422 
Directions to sheriff in writ, | 422 
Discharge, { 429 

Bond to proceed under Insolvent or poor 
debtor’s act, 1438 

Enforcement of Judgment in actions ex delic¬ 
to, § 413, p. 768 

Hearing on application, | 420, p. 778 
Insolvent or poor debtor, discharge as, ( 442, 
p. 813 

Jail liberties under bond, $ 434, p. 794 
Jurisdiction and authority to issue, S 410 
Notice to defendant, S 420, p. 778 
Proceedings to procure, § 420, p. 776 
Release of debt to debtor, { 426, p. 788 
Right to, t 412 
Certificate of sale, 

Compliance with, § 224, p. 473 
Directory nature, § 224, p. 473 
Concurrent remedies, enforcement of Judgment, 
§ 13 

Confirmation of sale, § 226, p. 475 
Construction of term, § 1 

Contempt, supplementary proceedings, punish¬ 
ment, § 401 
Controlling effect, f 2 
Conveyance to purchaser, | 268 
Acknowledgment of deed, § 275 
Delivery of deed, $ 275 
Execution of deed, § 275 
Form and contents, § 276 
Successor in office, § 269 
Crops, liability, f 20 
Cumulative remedies, § 13 

Third party claim, § 169, p. 388 
Docketing Judgment, condition precedent to is¬ 
suance of writ, 8 9 

Entry of Judgment, condition precedent to right 
to writ, § 9 

Form and contents of writ, compliance with, 8 
69 

Forthcoming bond, 8 UO 
Conformity to, 8 137 

Cumulative remedies under, 8 119, p. 285 
Summary Judgment on, 8 119, p. 287 
Garnishee execution, 8 406, p. 757 
Indorsements, writ of execution, 8 80 
Injunction, ante 

Installment execution, 8 406, p. 762 
Issuance of writ, ante 

Judgment, form of Judgment forming basis of 
writ, 8 6 

Jurisdiction, issuance of writ, 8 56 
Landlord’s lien, priority as to, 8 128, p. 299 
Leave of court, 8 14 
Levy of writ. 

Appraisement, 8 106, p. 262 

Certificate of appraisement, 8 106, p. 267 

Choses in action, 8 98 

Compensation of appraisers, 8 106, p. 268 


Statutory provisions—Continue<fc 
Levy of writ—Continued, 

Compliance of requirement, 8 97, p. 243 
Criminal responsibility, 8 122 
Demand before levy, 8 95 
Exhaustion of personalty before levy on real¬ 
ty, 8 100 

Indorsement, 8 105, p. 257 
Inventory, 8 106, p. 262 
Method of making, 8 94 
Notice, 8 104 

Notice of appraisement, 8 106, p. 264 
Oath or affirmation of appraisers, 8 106, p. 
266 

Quashing or setting aside, 8 109 
Real property, 8 101 

Removal or secretion of property, 8 122 
Selection of appraisers, 8 106, p. 265 
Selection of property by debtor, 8 95, p. 239 
Term, 8 93 
Time, 8 93 
Lien, 

After-acquired property, 8 125 
Commencement, 8 124 
Determination of priority, 8 130 
Duration, 8 131 
Interest affected, 8 125 

Liens, priority, landlord’s lien, 8 128, p. 299 
Notice, sale, § 211, p. 451 

Pluries writ, right of existing independently of, 
8 85, p. 226 

Poor debtor’s bond, measure of damages for 
breach, 8 441, p. 813 
Proceeds of sale. 

Disposition of, 8 244 
Preferences, 8 247, p. 510 
Property subject, 8 18 
Choses in action, 8 28 
Cor|x>rate franchises, 8 22 
Equitable estate, 8 40 
Kbal property, 8 33 
Shares of sto(*k, 8 32 
Trust estate, 8 41 

Publication of notice of sale, 8 211, p. 452 
Pur(*haser at sale, 

Chattel mortgages, title acquired as against 
mortgagee, 8 291, p. 581 
Demand as conditions precedent to action 
for possession, 8 310, p. 607 
Limitation in respect to action for posses¬ 
sion, 8 310, p. 606 
Quieting title, 8 311 
Recovery of possession, 8 310, p. 604 
Rents and profits, 8 304 
Rights, 8 284 

Summary remedies, 8 310, p. 605 
Quieting title, purchaser at sale, 8 311 
Redemption from sale, 

Accounting for rents and profits, 8 256 
Amount required to redeem, 8 256 
Conformity to requirements of statute, 8 253, 
p. 525 

Deposits of money, 8 258 
En masse, redemption of parcels sold en 
masse, 8 253, p. 526 
Extension of redemption period, 8 257 
Interest required, 8 263, pp. 549-553 
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Statatory provisions—Continued, 

Bedemptlon from sale—Continued, 

Judgment creditor, § 254, pp. 527, 529 
Method or mode, | 259 
Mortgagee and transferee, § 254, p. 532 
Officers authorized to receive payment, § 258 
Persons entitled to redeem, § 254, p. 527 
Production of papers, g 259 
Property subject, g 253, p. 525 
Rents and profits, accounting for, g 256 
Right to redeem as dependent on, g 253, p. 
524 

Second or series of redemptions, g 254, p. 
627 

Tender, g 258 
Time, g 257 

Rents and profits, purchaser as entitled to, g 364 
Return, 

Amendment, § 322, p. 625 
Distribution of proceeds, showing as to, g 
321, p. 623 
Mail, g 320 
Necessity, g 315 
Recordation, g 323 
Time, g§ 78, 318 
Sales, g 108 

Adjournment of, g 209 

Bond for purchase price, g 217 

Controlling statute, § 198 

Division of property, g 210, p. 449 

Entry, g 223 

Hour, g 208 

Mode, g 201 

Nature, g 196 

Notice, g 211, p. 451 

Parcels, offer for sale in, g 210, p. 448 

Place, g 207 

Publication of notice, g 211, p. 452 
Record, g 223 
Retroactive effect, g 198 
Setting aside, fraud, g 232 
Time, g 208 

Set-off of executions, g 335 
Sheriff’s deed. 

Delivery, g 275 
Form and contents, g 276 
Operation and effect, g 280 
Stay of execution, g 139, p. 311 
Compliance w'lth, g 139, j). 311 
Freeholders, § 139, p. 315 
lAMigth of stay, g 139, p. 316 
Security, g 139, p. 315; g 140, p. 319 
Time for giving security, g 140, p. 319 
Supplcinentary proceedings. 

Actions by receiver, g 393, p. 727 
Affidavits, compliance with, g 365, p. 670 
Arrest of debtor, g 369 
Compliance with, g 346 
Conditions precedent, g 359 
Construction, g 346 
Contempt, punishment, g 401 
Costs, g 402 

Earnings as exempt, g 352 
Examination of third persons, g 362 
Grounds, g 359 

Injunction to restrain disposition of prop¬ 
erty, g 370, p. 684 


Statutory provisions—Continued, 

Supplementary proceedings—Continued, 
Installment payment, g 383, p. 699 
Jurisdiction as dependent on, g 358 
Nature, g 345 

Notice of application for order of examina¬ 
tion, g 364 

Order for examination, compliance with, § 
366, p. 677 
Place, g 358 

Place of examination, g 374 

Powers and duties of receiver, g 391, p. 718 

Privilege of witness, g 379 

Receivership, g 385 

Retrospective effect, g 346 

Return as condition precedent, g 361 

Service of order for examination, g 367 

Termination, g 397 

Time, g 354 

Title of receiver, g 392, p. 722 
Trust property as exempt, g a51 
Validity, g 346 

Third party claims, proceedings to establish, gg 
169-195, pp. 387-432 

Transcript of judgment of inferior court, issu¬ 
ance on, g 10 

Trial of right of property, third party claims, g 
169, p. 387 

Wages, priority as to proceeds of sale, g 247, p. 
510 

Stay of execution, gg 139-141, pp. 311-324 

Actions at law, substitution, g 139, p. 311 
Additional security, g 140, p. 320 
Adverse possession as ground, g 139, p. 313 
Affidavit, g 139, p. 318 

Affidavit of illegality as dependent on facts war¬ 
ranting, g 148, p. 341 
Agreement, g 139, p. 313 
Appeal, substitution, g 139, p. 311 
Application, g 1.39, p. 317 
Approval of security, g 140, p. 320 
Assignment for benefit of creditors, grounds, g 
139, p. 313 

Assignment of judgment, right as affected, g 146 
Audita querela, substitution, § 139, p. 311 
Bankruptcy, perpetual stay in case of discharge 
in, g 139, p. 316 

Bond. Security, post, this head 
Certiorari to determine validity of judgment, 
pendency, g 139, p. 314 
Chambers, power of judge in, g 139, p. 312 
Computation of time, g 139, p. 316 
Conditions, g 139, p. 318 

Damages, issuance of execution pending, g 141 
Default, defendant in, g 139, p. 315 
Defenses, security, g 140, p. 321 
Defined, g 139, p. 311 
Discharge of obligation by, g 141 
Discretion of court, 

Garnishment of judgment debtor as ground, 
g 139, p. 314 
Grant, g 139, p. 318 

Dismissal of plea of freehold, g 139, p. 316 
Disposal of property after, g 141 
Dormancy of execution, prevention, § 141 
Effect of, g 141 

Effect of giving security, g 140, p. 320 


1449 



INDEX TO EXECUTIONS 


Stay of execution—Continued, 

Equitable grounds, § 130, p. 313 
Estoppel, 

Liability on bond by, § 140, p. 321 
Surety as estopped to assert Judgment void, 
i 228, p. 486 

Exemplary damages, issuance of execution pend¬ 
ing, § 141 

Exempt property, levy on, | 139, p. 313 
Filing of security, § 140, p. 320 
Fraud, rendition of Judgment, § 130, p. 312 
Freeholder defendant, security as essential, § 130, 
p. 315 

Furtherance of Justice, § 130, p. 311 
Garnishment of Judgment debtor as ground, § 130, 
p. 314 

Grounds, § 130, p. 312 

Impairment of financial responsibility after, $ 

141 

Improvident issuance as ground, § 130, p. 313 
Injustice, prevention, § 130, p. 314 
Insolvency, 

Defendant, perpetual stay, § 130, p. 316 
One of two joint tort feasors, § 130, p. 313 
Installments, Judgment payable in, g 130, p. 319 
Interest and costs, tender, § 130, p. 315 
Interpleader, garnisheed defendant, g 130, p. 314 
Issue of writ pending, validity, g 141 
Judgment, surety on stay bond as estopped to de¬ 
ny validity, g 140, p. 322 
Judgment creditor, rights as to, g 140 
Jurisdiction, 

Proceeding, g 139, p. 318 
Want as ground, g 130, p. 312 
Length of stay, g 130, p. 310 
Levy of writ, effect on, g 141 
Liability on bond given, g 140, p. 320 
Liens, effect on, g 141 

Limitation, suspension of running of statute, g 
141 

Loss of right to, g 130, p. 317 
Matters considered or determined on motion, g 
130, p. 318 

Military order, g 139, p. 310 
Moratorium law, validity, g 130, p. 313, n. 94 
Motion, g 139, !>. 317 
Notice, successive stays, g 130, p. 316 
Order, g 139, p. 318 

Security complying with, g 140, p. 319 
Parties, application, g 130, p. 317 
Pendency of another action or proceeding, g 130, 
pp. 311, 314 

Perpetual stay, power to grant, g 130, p. 316 
Persons entitled to seek or oppose, g 130, p. 317 
Postponement of sale, g 130, p. 312 
Power of court, g 130, p. 312 
Prior proceedings, surety on stay bond as es¬ 
topped in respect of, g 140, p. 322 
Priority of liens, effect on, g 141 
Procedure, g 130, p. 318 

Enforcement of liability on bond, g 140, p. 322 
Freeholders claiming stay, g 139, p. 316 
Motion, g 139, p. 318 
Opposition to, g 130, p. 316 
Beckoning time of stay, g 130, p. 316 
Bedemption from sale, loss of right by, g 254, p. 
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Stay of execution—Continued, 

Belease of levy, g 141 

Removal of case to appellate court as affecting, | 
141 

Beplevin, pendency of action relating to property 
levied on, g 130, p. 315 
Return of property, g 141 
Sale after, validity, g 141 
Satisfaction of Judgment, 

Ground, g 130, p. 313 
Release of levy, g 141 

Scire facias, enforcement of liability on bond, g 
140, p. 323 

Security, g 140, pp. 319-323 
Defenses, g 140, p. 321 
Effect of giving, g 140, p. 320 
Enforcement of liability, g 140, p. 320 
Execution on bond, g 140, p. 322 
Furnishing or possessing, g 139, p. 315 
Issuance of execution on bcind, g 140, p. 322 
Liability on bond and enforcement thereof, g 
140, p. 320 

Original surety of stayor, g 140, p. 321 
Proceeding to enforce liability, g 140, p. 322 
Remedies of stayor, § 140, p. 321 
Scire facias to enforce liability, g 140, p. 323 
Subrogation, g 140, p. 321 
Sufficiency, g 140, p. 319 
Time for giving, § 140, p. 310 
Self-executing Judgment, g 139, p. 312, n. 81 
Set-off, opportunity, g 130, p. 313 
Setting aside order, g 139, p. 310 
Statutory provisions, ante 
Stipulations, g 130, p. 310 
Substitution for other remedies, g 130, p. 311 
Successive stays, g 130, p. 316 
Sufficiency of swnirity, g 140, p. 310 
Supplementary proceedings, g 357 
Surety, estoppel to attack validity of Judgment, g 
228, p. 486 

Temporary al^sence of defendant from Jurisdiction 
as ground for, g 139, p. 313 
Terms, g 13$), p. 318 
Time, security, g 140, p. 310 
Unauthorized execution, g 130, p. 313 
Undertaking. Security, ante. 

Waiver, right to, g 139, p. 317 
Stifling bidding, purchaser, title as affected by, g 300 
Stifling competition, iddding, effect, g 213, p. 460 
Stipulations, 

Adverse party claims, withdrawal, g 182 
Stay of execution, g 139, p. 319 
Stock exchange, seat in as liable to, g 26 
Stockholders, supplementary proceedings, 

Maintenance, g 347 
Maintenance against, g 348 
Streets, liability, g 35, p. 164 
Subpoena, 

Supplementary proceedings, 

Collection of Judgment by issuance of, g 366, 
p. 677 

Injunction to restrain disposition of property, 
g 370, p. 685 

Procedure for vacating, g 368, p. 683 
Procuring attendance of witnesses by, g 376 
Production of books and papers, g 377 
Vacation or modification, g 368, p. 680 
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Subrogation, stay of execution, security, § 140, p. 321 
Substituted return, power to permit filing, { 322, p. 
624 

Substituted service, supplementary proceedings. Judg¬ 
ment based on as sufficient, § 3G0 
Subterfuge, injunction to prevent use of execution as, 
I 152, p. 351 

Successive applications, injunction, § IGl 
Successive executions, § 16 
Successor in office, 

licvying officer, power to make sale, § 109 
Selling officer, conveyance to purchaser, § 269 
Sufferance, estates at as subject, S 36, p. 169 
Suggested execution, § 40G, p. 757 
Summary judgment, forthcoming bond, § 119, p. 287 
Summary proceedings. 

Forthcoming bond, third party claims, § 194 
Liens, determination of priorities in, § 130 
Purchasers at sale, recovery of possessions, trial, 
§ 310, p. 609 

Third party claims, establishment by, ( 169, p. 
387 

Summons, supplementary proceedings, return date, S 
366, p. 679 
Sunday, 

Body execution, discharge on, § 429 
Return, validity of returns made on, § 318 
Sale on, § 208 
Superse<]eas, 

Sec, also, Stay of execution, ante 
Body execution, |$ 427, p. 7S8 
Injunction, remedy by way of as precluding, § 151 
Levy of writ, effect on, § 141 
Purchasers at saic, title as affected, § 301 
Supplementary proceedings, §§ 345-402, pp. 647-750 
Se<\ also. Aid of execution, ante 
Abandonment, ante 
Abatement, § 397 
Adjournment, ante 
Adjustment of cost, { 402 
Affidavit, ante 

Aft(»r-acQUired proi)erty, application to, § 349, p. 

653 

Agents, 

Affidavit by, § 36.5, p. 670 
Maintenance, § 347 
Alimony, application, § 349, p. 653 
Alternative allegation, atlidavits for third party 
order, § 365, p. 675 

Amount of Indebtedness, order for payment of 
money as required to stat(», 383, p, 702 
Amount of Judgment, 

Affidavit as required to show, § 3<i5, p. 672 
On which based, § 300 
Annuities, application, § 349, p. 654 
Answer, necessity, § 305, p. 670 
Appearance, ante 
Application, § 365, pp. 009-670 
Appointment of receivers, § 387, pp. 710-715 
Arrest of debtor, § 369 
Assignment for bimeflt of creditors. 

Inquiry respecting, § 378, p. 603 
Order for payment or delivery of property in 
case of, § 383, p. 098 
Assignments, ante 

Attachment, levy of as affecting right to main¬ 
tain, § 356 


Supplementary proceedings—Continued, 

Attendance of witnesses, § 376 
Attorneys, ante 

Attorney's fees, allowance for, § 402 
Authority of court or judge, § ^8 
Authority to institute, affidavit as required to 
show, S 365, p. 671 

Bail money, application to, § 349, p. 053 
Bankruptcy, ante 

Body execution, delay in issuance as excused by 
pendency, § 409 
Bonds, ante 

Books and papers, production, § 377 
Capias, substitute, § 345 

Chattel mortgages, intere.st of mortgagor as sub¬ 
ject, § 349, p. 053 

Choses in action, application, f 349, p. 653 
Civil nature, § 345 
Closing. Termination, post 

Collateral matters, examination as to, § 378, p. 
692 

Collection of costs, § 402 

Collection of judgment, purpose as to aid in, $ 345 
Commissioners, Jurisdiction of court to appoint, H 
373, n. 42 

Compelling attendance of witnesses, § 376 
Complaint, institution of proceedings by, § 365, p. 
670 

Conditions precedent, §§ 359-361, pp. 662-666 
Conduct of examination, § 378, pp. 691-094 
Consent, ante 

Constitutional provisions, § 346 
Contempt, ante 

Continuance of jurisdiction once acquired, S 358 
(Continuation, § 397 

Copyrights, application to, § 349, p. 653 

Corporate stock, shares as sul)ject, § 349, p. 654 

Cor|H)rations, ante 

(Correction of testimony, g 380 

Costs, § 402 

Counsel, right to, § 375 

Counsel fees, cost as including, § 402 

Counter afiidavits, third party order, § 365, p. 

675 

Court commissioner, contempt, power to punish, g 
400, p. 743 
Courts, ante 

Creditors’ bill, sub.stitute, § 345 
Cross-examination, § 378, p. 692 
Custody of law, 

Examination of third i)erson as to property 
in, § 362 

Property in as subject, g 349, p. 654 
Defenses, 

Contempt, g 399, p. 740 

Misnomer of original Judgment debtor as de¬ 
fense, g 399, p. 742 
Delay, termination by, § 397 
Delivery of property, order, § 383, pp. 695—704 
Dtmiurrer, third party order, application, g 365, p. 

676 

Deposition, g 380 

Description of Judgment, affidavit, g 365, p. 672 

Disbursement, allowance, g 402 

Disclaimer, 

Receivers, g 386 
Tax, g 383, p. 697 
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Supplementary proceedings—Continued, 

Discovery of property, | 945 
pisprotlon of court, ante 
Dismissal, 

Irregularity In effect of adjournment result¬ 
ing In, § 397 

Second proceeding as precluded by, § 355 
Disposition of property, injunction to restrain, | 
370. pp. 684-687 
Disposition of testimony, i 380 
Disputed ownership or indebtedness, 
Determination, i 378. p. 692 
Order for payment. § 383, p. 700 
Docketing of Judgment, aflldavits as required to 
show, § 366, p. 672 

Dormant Judgment, commencement of proceed¬ 
ings after becoming dormant, i 354 
Dower as subject to, § 340, p. 653 
Dummy transactions, inquiries concerning, § 378, 
p. 693 

Duties of referee, § 373 
Barnings as subject. S 352 

Effect of injunction restraining disposition of 
property, § 370, p. 685 
Election of remedies. § 356 
Encumbrances, injunction restraining, § 370, p. 
685 

Entitling, 

Affidavit, 8 365. p. 671 

Contempt, papers in action to punish, § 400, p. 
743 

Order for examination. 8 366, p. 677 
Entry of Judgment, misstatement in affidavit as 
to date, 8 365, p. 672 

Equitable interest, application to, 8 349, p. 654 
Equitable nature, 8 345 
Evasive answers, contempt, 8 399, p. 737 
Evidence, reduction to writing, 8 380 
Examination of debtor, ante 
Examination of third party. 

Affidavit for order, 8 365, p. 674 
Right to on grounds, § 362 
Exchange, membership in as subject, 8 349, p. 654 
Execution as conditions precedent to mainte¬ 
nance, 8 361 

Executors and administrators, 

Examination of as third party, 8 362 
Judgment against as enforceable in, 8 360 
Exempt property, 

Appropriation, 8 350 

Injunction restraining disposition of property 
as affecting, 8 370, p. 686 
Exhaustion of legal remedy, return as required to 
show, 8 361 

Existence of other remedy, 8 356 
Ex parte order, second examination of Judgment 
debtor, 8 364 

Extent of inquiry, 8 378, p. 691 
Extent of Jurisdiction, 8 358 
Extraordinary nature of remedy, 8 345 
False answers, contempt, 8 399, p. 737 
Federal government, examination of as third par¬ 
ty. 8 362 

Federal Judgment as basis, 8 360 
Fees, 

Referees, 8 382 
Witnesses, 8 376 


Supplementary proceedings—Continued, 

Fictitious name, Judgment against defendant in 
as basis, 8 360 

Filing of affidavit, 8 365, p. 676 
Filing of Judgment, affidavit as required to show, 
8 365, p. 672 

Filing of testimony, 8 380 

Findings, order for examination as requiring, 8 
366, p. 676 

Fishing expedition, third party order to aid, 8 
362 

Foreign consul, maintenance against, 8 348 
Foreign Judgment, right to maintain on, 8 360 
Foreign receivers^ distribution of funds held by, 
8 391, p. 720 

Form, order for payment of delivery of property, 
8 383, p. 702 

Form of testimony, 8 380 

Fraudulent conveyances, ante 

Further examination, 8 ^1 

Future earnings as subject, 8 352 

Future income, order for payment, 8 383, p. 698 

Garnishment, 

Election of remedies, 8 356 
Substitute, 8 345 

Government bonds, application, 8 349, p. 654 
Grounds, 88 359-361, pp. 662-666 
Harassment, 

Appointment of receiver, 8 386 
Successive proceedings, 8 355 
Hearing, order for payment of delivery of prop¬ 
erty. 8 383, p. 701 

Husband and wife, examination of wife as third 
party, 8 362 

Imiieachment of return in, 8 361 
Imprisonment, contempt, 8 401 
Indebtedness, 

Jurisdiction to determine existence of, 8 378, 
p. 693 

Order for payment, 8 383, p. 096 
Indefinite adjournment, 8 371 
Independent nature, 8 345 

Indorsement, papers required to be filed, 8 365, p. 
671 

Infants, maintenance against, 8 348 
Information and belief, ante 
Injunction, 

Ciontempt, violation of, 8 309, p. 737 
Restraining disposition of property, 8 370, pp. 
684-087 
Insolvency, ante 

Installment payments, order, 8 383, p. 699 
Insurance policies, application to, 8 350 
Interrogatories, 8 345, n. 21 
Irregularities, 

Vacation of order for examination, 8 368, p* 
681 

Waiver, 8 303 
Issuance of writ. 

Condition precedent to maintenance, 8 361 
Reference to in affidavit, 8 365, p. 672 
Joint debtors, maintenance against, 8 348 
Judges, ante 
Judgment, 

Conditions precedent, 8 360 
Reference to in affidavit, 8 365, p. 672 
Judgment creditor, ante 


1452 



INDEX TO EXECUTIONS 


Supplementary proceedings—Continued, 

Judgment debtor, ante 
Jurisdiction, ante 
Laches, lien as affected by, | 396 
Liens, §i 394-306 

Abandonment, § 396 
Acquisition of, § 304 

Appointment of receiver as creating, g 394 
Assignment, g 396 

Bankruptcy, subsequent adjudication of as 
affecting, g 396 

Death of Judgment debtor as affecting, g 396 
Equitable liens, g 394 
Inchoate nature, § 394 
Laches as affecting, g 306 
Loss, g 306 
Perfection, g 304 
Priority, g 395 
Relation back, g 305 
Third party order, g 394 
Lunatics, maintenance against, g 348 
Married women, maintenance against, g 348 
Membership in exchange, application to, g 340, 
p. 654 

Merits of original action, consideration, g 378, p. 
602 

Modification, ante 

Money to become due, order for payment of, g 
383, p. 608 

Municipal corporations, ante 
Nature, g 345 

Neglect, termination by, g 397 
Nonresident, place of examining, g 374 
Notice, ante 

Nulla bona, return as sufheient for maintenance, 
g 361 

Oath of referee, g 373 

Obedience to order for payment or delivery of 
property, g 383. p. 703 
Objections, ante 
Orders, ante 

Other reinedi(»s, existence, g 356 

Owner of Judgment, affidavit by, g 365, p. 670 

Ownership, ante 

Partial payment of Judgment as affecting right 
to maintain, g 360 

Partnership interests, application to, g 340, p. 
653 

Patents, application to, g 340, p. 653 
Payment of Judgment, ante 
Pensions, 

Application, § .350 

Order for payment, g 383, p. 700, n. 14 
Personal property, ante 

Personal representative, maintenance of, g 347 
Personal service, conditions precedent to main¬ 
tenance, g 360 

Persons against whom maintainable, g 348 
Persons entitled to maintain, g 347 
Place, ante 

Possession of property, g 349, p. 654 
Powers of referee, g 373 

Presumptions, aider of affidavit by, g 365, p. 673 
Prior applications, reference to in application, 
g 365, p. 671 

Priorities, extension of receivership, g 388 
Privilege of party or witness, g 379 


Supplementary proceedings—Continued, 

Procedure, 

Contempt, g 400, p. 743 
Order for examination, gg 363-365, pp. 668- 
676 

Vacation of order for examination, g 368, p. 
682 

Process other than ordering for examination, g 
366, p. 677 

Production of books and papers, g 377 

Contempt or refusal to comply with order 
for. g 300, p. 735 
Proof, contempt, g 400, p, 74.5 
Proof of service of order for examination, g 367 
Property of debtor, reference to in affidavit, g 
365, p. 673 

Property which may be reached, gg 349-353, pp. 
652-657 

Injunction restraining disxiosition of proper¬ 
ty, § 370, p. 686 
Public officers, ante 
Purpose, g 345 
Heal property, ante 
Receivers, ante 
Reference, ante 
Removal of referee, g 373 

Rents, receivers, aiijKiintment to collect, g 386 
Reopening proceedings, g 381 
Report of referee, § .382 
Representation by counsel, right, g 375 
Res Judicata, dismissal on a(*count of plaintitTs 
default, g 397 
Return, 

Condition precedent to maintenance, g ,361 
Order for examination, g .366, p. 678 
Rights which may l>e rea(*hed, gg 349-,353, pp. 
652-657 

Salaries of public officers or employees as sub¬ 
ject, g .653 

Satisfaction of judgment, ante 
Scope of examination, g .378, pp. 601-694 
Ordered, g .366, p. 678 
Scope of Jurisdiction, g 358 
Second examination of Judgment debtor, ex 
parte order, g .364 
Second order or examination, 

Affidavit, § 365, p. 675 

Contempt for failure to appear, g 390, p. 736 
Discretion of court as to, g 366, p. 676 
Vacation, g 368, p. 682 
Security, cost, § 402 

Security for attendance on examination, g 369 
Self-incrimination, privilege in, g 370 
Separate Judgment creditors, simultaneous pro¬ 
ceedings by, g 355 
Service of order. 

Examination, g 367 

Payment of delivery of property, g 383, p. 
703 

Setting aside order for payment or delivery of 
property, g 383, p. 703 
Simultaneous proceedings, g 355 
Special nature, g 345 
Statutory provisions, ante 
Stay, g 357 

Injunction to restrain disposition of proper¬ 
ty, g 370, p. 685 
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Supplementary proceedings—Continued, 

Stockholders, 

Maintenance, | 347 
Maintenance against, t 848 
Subpoena, ante 

Subsequent pleadings, § 365, p. 676 
Substituted service, judgment based on as ba¬ 
sis, § 360 

Successive executions, institution as affecting 
right to issue, § 16 
Successive proceedings, § 355 
Sufficiency of execution as respects right to 
maintain, § 361 

Summons, return date, § 366, p. 679 
Surplusage, affidavit in, § 365, p. 671 
Tax lien, priority of lien, § 395 
Taxation of cost, § 402 
Termination, § 397 

Closing by consent, § 397 
Consent, § 397 
Delay operating as, § 397 
Discontinuance by c^onsent, | 397 
Inactiveness, § 397 

Injunction restraining disposition of prop¬ 
erty, § 370, p. 687 
Neglect in pro(*ocding, § 397 
Satisfaction of judgment, § 397 
Statutory provisions relating to, § 397 
Vacation of judgment as resulting in, § 397 
Third party claims, establishment by, § 169, p. 
887 

Third party order. 

Affidavits, § 365, p. 674 
Contents, 8 366, p. 677 
Demurrer to application, 8 365, p. 676 
Filing, 8 366, p. 676 
Liens acquired, 8 394 
Representation by counsel, 8 375 
Restraining provisions, 8 370, p. 687 
Service, 8 367 

Third party plans, determination, 8 378, p. 693 
Third persons. 

Affidavit for order of examination, 8 365, p. 
674 

Examination, 8 362 

Injunction to restrain disposition of proper¬ 
ty as affecting, 8 370, p. 685 
Maintenance against, § 348 
Time, post 

Transfer of property, post 
Trustees, maintenance against, 8 348 
Trusts, post 

Turn over order, contempt for disobedience of, 
8 309, p. 740 
Use in aid, 8 1 

Vacation, injunction to restrain disposition of 
property, 8 370, p. 685 

Valid execution as condition precedent to main¬ 
tenance of, 8 361 

Verified petition, institution by, 8 365, p, 670 
Void or voidable judgments as basis, § 360 
Voluntary attendance of witnesses, 8 376 
Wages as subject, 8 352 
Waiver, post 

Warrant for arrest of debtor, 8 369 
Witnesses, post 


Supplementary proceedings—Continued, 

Working tools, appropriation, 8 350 
W.P.A. workers, order for payment of part of 
earnings,, 8 383, p. 699, n. 6 

Sureties, 

Body execution, right to, 8 418 
Bond to proceed under insolvent or poor debtor’s 
acts, liability and discharge, 8 440 
Forthcoming bond. 

Action against, 8 119, p. 286 
Third party claims, liability on, 8 193 
Injunction bond. 

Damages as recoverable against, 8 102 
Liability, 8 104 

Levy of writ, additional levy under same writ^ 
8 103 

Prison-limits bond, execution by, 8 434, p. 796 
Stay of execution, estoppel to attack validity of 
judgment, 8 ^28, p. 486 

Surplus, 

Mortgage foreclosure, liability, 8 45 
Proceeds of sale. 

Disposition, 8 251 

Judgment debtor as entitled to credit for 
in redemption, 8 256 

Sale, acceptance of as estoppel to attack sale, 
8 228, p. 485 
Surplusage, 

Body execution, writ, 8 422 
Notice of sale, 8 211, p. 453 
Return, 8 326 

Supplementary proceedings, affidavits in, 8 365, 
p. 671 

Writ of execution, unnecessary recitals, 8 69 
Surprise, sale, opening or vacating, 8 230 

Inadequacy of price connected with, 8 234 
Survivorship, joint creditors, issuance of writ in fa¬ 
vor of survivor, 8 14 

Suspension of right, conditions arising subsequent 
to rendition of judgment, 8 H 
Tax receipts, third party claims, admissibility in 
proceedings to establish, 8 135, p. 412 
Tax warrant, distinguished, § 1 
Taxes, 

Proceeds of sale, preference in distribution, ( 
247, p. 514 

Purchaser at sale, recovery of amounts paid on 
failure of title, 8 307 

Redemption from sale, amount required to re¬ 
deem as including, 8 256 
Telephone, bids rec^eived by, § 213, p. 458 
Temporary injunction, 

Bond, 8 166 

Continuance, 8 160, p. 380 

Damages for delay caused by measure, 8 162 

Effect, 8 163 

Ex parte application, grant, 8 160, p. 378 
Grant, 8 161 

Rule nisi, hearing on, 8 160, p. 378 
Tenancy for years, priorities as to, 8 128, p. 298 
Tenancy in common, 

Injunction, right to pending partition of prop¬ 
erty, 8 162, p. 365 

Interest of tenants in common as subject, 8 20 
Levy of writ on interest of, mode and sufficiency. 
8 101 
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Tenancy in common—Ciontinued, 

Levy of writ on property held by, mode and 
sufficiency, § 07, p. 240 
Liability to, interest in, § 38 
Purchasers at sale, possession by as construc¬ 
tive notice, g 204, p. 586 

Tender, 

Conveyance to purchaser, condition precedent, 
§ 271 
Payment, 

Injunction, § 152, p. 362 
Levy of writ, obviation of necessity, g 01 
Purchaser at sale. 

Liability for waste in connection with dur¬ 
ing redemption period, § 312, p. 612 
Tender of performance as conditions preced¬ 
ent to action for possession, g 310, p. 607 
Bedemption from sale*, g 258 

Conditions precedent to action, g 261, p. 544 
Equitable relief on refusal of tender, g 261, 
p. 543 

Necessity, g 258 

Pleading in action to enforce right, g 263, p. 
546 

Waiver of defects, g 260 

Setting aside sale, condition precedent to action, 
§ 230, p. 501 

Termination. Supplementary proceedings, ante 
Terms, 

Sale, g 206 

Stay of execution, g 130, p. 318 
Territorial extent, lien of execution, g 126 
Territorial jurisdiction. 

Injunction, issuance of writ beyond, g 151 
Issuance of writ, g 63 
Levy of writ, g 92 
Teste, 

Body execution, writ, g 422 
Writ of execution, g 70 

Priority according to, g 127, p. 204 
Third opp<isition, proceeds of sale, adverse claims, 
g 252, p. 521 

Third party claim, gg 165-105, pp. 385-432 
Action by claimant, g 168 
Actions, forthcoming bond, g 194 
Admissibility of evidence in proceeding to es¬ 
tablish, g 185, p. 409 
Admissions, 

Admissibility in evidence, g 185, p. 412 
IMeading, g 184 
Affidavit of claim, ante 
Affirmative defenses, pleading, g 183 
Agent, interposition, g 170 
Amendment, ante 

Ancillary proceedings, establishment by, g 169, 
p. 387 

Answer, rule for interpleader, g 160, p. 389 
Appeal and error, right of review, g 188 
Apportionment of costs, g 100 
Appraisement, 

Bond for payment of cost of, g 176 
Interpleader, g 160, p. 389 
Approval of bond, g 176 
Attack on judgment or execution, g 173 
Attestation of bond, g 176 
Attorney’s fees, costs including, g 100 
Bankruptcy, discharge in as affecting liability 
on bond, g 192 


Third party claim—Continued, 

Beneficial owner, bond by, g 176 
Bills of sale, admissibility in proceeding to es¬ 
tablish, g 185, p. 410 
Bonds, ante 

Burden of proof, g 185, p. 405 
Claimant, g 185, p. 407 

Determination as to party having, g 186, p. 
417 

Execution, g 185, p. 408 
Claimant, 

Burden of proof on issue, g 185, p. 407 
Judgment for or against, g 187, p. 421 
Necessary party to proceeding to establish, 
g 180 

Condemnation, enforcement of judgment on, g 
187, p. 422 

Consideration, admissibility of evidence as to, g 
185, p. 410 
Costs, g 190 

Cross-examination of claimants, premature rule, 
g 186, p. 416 

Damages, unsuccessful claimant, g 189 
Death of party, proceeding in name of personal 
representative, g 180 

Declarations, admissibility in evidence, g 185, p. 
412 

Deeds, admissibility of evidence in proceedings 
to establish, g 185, p. 409 
Default judgment, ante 
Defenses, forthcoming bond, g 194 
Delay, penalties for filing, g 189 
Demand, g 168 
Demurrer, g 183 

Deraignment of title from third party, primn 
facie case as brought by, g 185, p. 416 
Dlrec-'tion of verdict, g 186, p. 418 
Discretion of court, ante 
Dismissal, 

Effect, g 191 

Want of jurisdiction appearing on face of 
record, g 187, p. 421 
Effect of pendency of proceeding, g 177 
Election of remedy, g 168 
Enforcement of judgment, g 187, pp. 420-423 
Equitable defenses, pleading, g 183 
Equitable title as sufficient basis, g 170 
Equity, establishment by proceeding in, g 169, p. 
387 

Estoppel, attack on judgment, g 173 
Evidence, 

Admissibility as to execution, g 185, p. 410 
Forthcoming bond, proceeding to enforce, § 
194 

Proceedings, g 185, pp. 405-416 
Exec'Ution defendant, judgment against, g 187, 
p. 422 

False claims, g 195 

Financial condition, admissibility of evidence as 
to, g 185, p. 411 
Findings, g 186, p. 419 
Form, 

Bond, g 176 

Proceedings to establish, g 169, pp. 387-391 
Forthcoming bond, ante 
Fraud, 

Admissibility of evidence, g 185, p. 412 
Determination of questions, g 184 
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Third party claim—Continued^ 

Fraudulent claims, § 195 
Frivolous claims, § 195 
Harmless error, § 188 
Husband and wife. 

Admissibility of evidence in proceeding to es¬ 
tablish, i 185, p. 410 
Burden of proof as to, § 185, p. 406 
Impeachment of Judgment, § 173 
Indebtedness, 

Admissibility of evidence, | 185, p. 411 
Sufficiency of evidence, I 185, p. 416 
Independent suit, establishment by, § 168, p. 387 
Infants, parties to proceedings to establish, 8 180 
Instructions in proceedings to establish, | 186, p. 
418 

Interest as basis, § 170 
Interpleader, ante 
Intervention, original action, § 1G5 
Inventory, interpleader, § 169, p. 389 
Issues, § 184 

Interpleadifr, § 169, p. 390 
Joinder of issues, § 184 
Joint claimant, joinder of party, § 180 
Joint owner, § 170 
Judgment creditor, ante 
Judgment or decree, ante 
Jurisdiction of proceedings, 8 179 
Jury trial, 8 169, p. 301; 8 186, p. 417 
Law questions, § 186, p. 417 
Leasehold estate, interpleader to try title to, 8 
160, p. 389 

Legal title as sufficient basis, 8 170 
Levy of writ. 

Admissibility of evidence, 8 185, p. 411 
Burden of proof, 8 185, p. 408 
Levying officer, ante 
Lien, 8 171 

Determination of question of, 8 184 
Lienors, interposition by, §170 
Limitation, 8 174 

Mala tides, admissibility of evidence as to, 8 185, 
p. 412 

Mortgagee, 8 170 
Motion, proceedings by, 8 167 
Nature of proceedings to establish, 8 169, pp. 387- 
391 

New trial, 8 188 
Nonsuit, 8 186, p. 418 
Effect, 8 191 

Notice, conditions precedent to action by, 8 168 
Objection, bond, 8 170 

Officer, parties to proceeding to establish, § 180 
Operation and effect of determination, 8 191 
Original action, intervention in, 8 165 
Ownership, ante 
Parties, 

Bond, 8 176 

Proceedings to establish, 8 180 
Payment of Judgment, admissibility of evidence, 8 
185, p. 411 

Penalties, unsuccessful claimant, 8 189 
Personal property, statutory remedy, § 169, p. 388 
Persons who may institute proceedings to estab¬ 
lish, 8 170 
Pleading, ante 
Pledgee, | 170 


Third party claim—Continued, 

Possession, ante 

Preliminary inquiry, interpleader, 8 169, p. 300 
Prescription, answer setting up, 8 183 
Presumptions, 8 185, p. 406 
Prima facie case, 8 185, p. 407 

Proceedings to establish, 8 185, p. 416 
Proceedings to establish, 88 169-195, pp. 387-432 
Form, 8 169, pp. 387-391 
Nature, 8 169, pp. 387-^391 
Persons who may institute, 8 170 
Proof, 8 184 

Questions considered, 8 184 
Quitclaim deeds, admissibility in proceeding to esr 
tablish, 8 185. p. 410, p. 84 
Recovery on strength of own title, 8 172 
Reinstatement, 8 188 
Replevin, election to proceed by, § 168 
Res gestae, admissibility in evidence as part of, 
8 185, p. 412 

Responsiveness of verdict, 8 186, p. 419 
Retroactive operation of statutes, § 169, p. 388 
Return, ante 
Review, 8 188 

Rights of claimants in general, 8 171 
Sale, 

Interposition of claim after, 8 174 
Property by claimant pending proceedings, 8 
170 

Validity of sale pending, 8 197 
Security, 8 176 
Costs, 8 190 

Setting aside of verdict, 8 186, p. 420 
Sheriff, forthcoming bond payaide to, 8 176 
Sheriff’s interpleader, § 169, p. 388 
Verdict, 8 186, p. 419 
Shifting of burden of proof, 8 185, p. 407 
Statutory proceedings to establish, 88 169-195, pp. 
387-432 

Successive interpleader, 8 169, p. 390 
Sufficiency of evidence in proceedings to estab¬ 
lish, 8 185, p. 413 

Summary proceedings, establishment by, 8 169, p. 
387 

Supplementary proceedings. 

Determination in, 8 378, p. 693 
Establishment by, 8 169, p. 387 
Sureties on forthcoming bond, liabilities, 8 193 
Tax receipts, admissit)ility in proceedings to es¬ 
tablish, 8 185, p. 412 
Taxation of costs, 8 190 
Time, post 

Title, burden of proof, 8 185, p. 408 
Title in third person, 

Admissiblity in evidence as to, 8 185, p. 411 
Right to interpose, 8 172 
Trial, 8 186, pp. 416-420 
Trial of right of property, post 
Trover and conversion, election to proceed by, 8 
168 

Value, post 
Variance, 8 184 

Venue of proceedings to establish, 8 179 
Verdict, 8 186, p. 419 

Conclusiveness, 8 169, p. 391 
Vexatious claims, 8 195 

Written pleadings, discretion of court as to, 8 183 
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Third party order. Supplemental proceedings, ante 
Third persons, 

See, also. Third party claims, ante 
Affidavit of claim, ante 

Aid of execution, action against in, § 384, p. 705 
Amendment of writ affecting rights, § 82, p. 222 
Bids, crying out by selling officer, § 213, p. 458 
Bstoppel, attack on validity of sale, 8 228, p. 486 
Injunction, 

Pleading, 8 158, p. 374 
Protection of property, 8 152, p. 357 
Intervention, original action, 8 
Levy of writ, 

Forcible entry into house, 8 06 
Leaving property in possession, 8 116 
Personal property in possession, 8 07, p. 250 
Payment by, satisfaction, 8 3 
Payment of execution, 8 333 
Purchasers at sale. 

Chargeable with notice of possession by, 8 
294, p. 585 

Title in as defense in purchaser’s action to 
recover possession, 8 310, p. 605 
Quashing of writ, right to move, 8 144, p. 333 
Redemption from sale, 

Interest required, 8 263, p. 552 
Objections by, 8 260 
Return, conclusiveness, 8 320, p. 633 
Sales, estoppel to attack validity, § 228, p. 486 
Satisfaction of debt as to, levy of writ of, 8 
Supplementary proceedings, ante 
Threshing grain, officer levying writ, 8 
Timber, 

Liability, 8 20 

Purchaser at sale, rights as to, 8 286 
Time, 

Allas writ, issuance, § 85, p. 229 
Ainendiuent, writ of execution, 8 82, p. 223 
Body execution, ante 
Confirmation of sale, 8 226, p. 476 
Conveyance to purcliastu-, § 270 
Acknowledgment of deed, 8 275 
Entry of Judgment, validity of writ as affected, 8 
9 

Forthcoming bond, 8 116 
Injunction, application, 8 155 
Issuance of execution, transcript of inferior court, 
8 61. p. 198 

Issuance of writ, § 66, pp. 204-208 
Alias or pluries writ, 8 85, p. 229 
Leave of court to issue writ, application, 8 59, p. 
193 

Levy of writ, 8 33 

Apriraisement, 8 106, p. 266 
Indorsement, 8 105, p. 258; 8 105, p. 259 
Notice of sale, 8 211, p. 454 
Pluries writ, issuance, 8 85, p. 229 
Quashing of writ, motion, 8 144, p. 3«33 
Receivers, 

Appointment of in supplementary proc'ced- 
ings, 8 387, p. 711 
Supplementary proceedings. 

Actions by, 8 393, p. 727 
Notice of proceedings to appoint, 8 387, p. 
713 

Redemption from sale, 8 257 
Action, 8 261, p. 545 

33 C.J.S.-92 


Time—Continued, 

Redemption from sale—Continued, 

Decree in suit to enforce right as required to 
fix. 8 261, p. 547 

Equitable relief from failure to redeem with¬ 
in statutory period, § 261, p. 543 
Resale on failure of bidder to comply with bid, 8 
220 
Return, 

Amendment, 8 322, p. 625 
Making, 8 318 
Sale, 8 208 

Adjourned sale, 8 209 
Notice as required to state, 8 211, p. 454 
Passing of title under, 8 289 
Presumptions as to, 8 208 
Setting aside sale. 

Action, 8 239, p. 501 

Made at time other than that fixed by notice, 
8 232 

Motion, 8 238, p. 497 
SherilTs deed. 

Acknowledgment, 8 275 
Execution, 8 270 
Stay of execution. 

Length, 8 139, p. 316 
Security, 8 140, p. 319 
Supplementary proceedings, 8 354 

Examination of debtor, 8 36C», p. 678 
Receivers, appointment of, 8 387, p. 711 
Service of order for examination, 8 367 
Third party claims. 

Bond, 8 176 

Existence of title, § ITO 
Interposition, 8 174 

Transcript of inferior court, filing, 8 61. p, 197 
Wrongful execution, action, 8 457, p. 841 
Title, 

Affidavit of illegality, question of ns involved, 8 
150. p. 347 

Certificate of sale, effect, § 224, p. 474 
Confirmation of sale, necessity, 8 226, p. 475 
Denial by Judgment debtor, 8 51 
Extent and elegit, title acquired under levy, 8 
403, p. 753 
Levy of writ. 

Officer making levy, 8 114 
Trial of question of title on motion to quash, 
8 109 

Vesting of in officer making levy, 8 HO 
Lien, necessity of debtor having title, 8 125 
Lien of execution, effect on, 8 123 
Purchasers at sale, 

Assignee, 8 313 

Nature of title acquired, 8 287, p. 570 
Time as of which vesting, 8 288 
Quashing of writ, inquiry into on motion, 8 144, 
p. 337 

Receivers, supplementary proceedings, 8 392, pp. 
722-726 

Setting aside sale, lack of title as defense to ac¬ 
tion. 8 236 

Sheriff’s deed, title acquired by, 8 263, p. 552 
Third party claims, burden of proof as to, 8 166> 
p. 408 

Torts, body execution in action, 8 413, p. 769 
Trade-murks, liability, 8 25 
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Transcript, 

Issuance of writ on transcript of Inferior court, S 
61, pp. 10^199 

Judgment of inferior court, issuance on, § 10 
Transfer of property, 

Supplementary proceedings. 

Contempt as result, § 399, p. 735 
Effect, § 383, p. 697 

Inquiry concerning circumstances attending, 
§ 378, p. 693 
Receivers, 

Actions to set aside, 8 31^3, p. 728 
Title acquired as affected, 8 392, p. 725 
Traverse, Injunction, dissolution, 8 160, p. 380 
Trees, 

Liability, 8 20 

Purchaser at sale, rights as to, 8 286 
Trespass, 

Levy of writ, 

Act amounting to as test of sufficiency, 8 37, 
p. 245 

Officer’s right to maintain action of, 8 
Validity as affected, 8 96 
Purchaser at sale, remedy as available against, 8 
312, p. 613 

Wrongful execution, remedy by, 8 457, p. 841 
Wrongful levy writ as, 8 453 
Trespass to try title. 

Injunction as precluded in case of relief availa¬ 
ble by, 8 151 
Purchaser at sale, 8 311 
Trial, 

Aid of execution, action in, 8 384, p. 707 
Forthcoming bond, action on, 8 119, p. 287 
Prison-limits bond, action on, 8 437, p. 802 
Purchasers at sale. 

Actions against, 8 312, p. 614 
Actions to recover possession, 8 310, pp. 606, 
609 

Quashing of writ, motion, 8 144, p. 336 
Receivers, supplementary proceedings, action by, 
8 393, p. 731 

Third party claims, 8 136, pp. 416-420 
Wrongful execution, action, 8 457, p. 844 
Trial of right of property. 

Injunction, pendency of action as ground, 8 152, 
p. 365 

Third party claims, 8 166 

Establishment by, 8 169, p. 387 
Issue, 8 184 

Parties to proceeding, 8 180 
Pleading, 8 183 
Third persons. 

Issue, 8 184 
Pleadings, 8 183 

Trickery, levy of writ by means of, validity, 8 36 
Trover and conversion. 

Body execution, right to in action, 8 413, p. 770 
Levy of writ, 

Bailee or receiptor authorized to maintain 
action, 8 115 

Maintenance of against bailee or receiptor, 8 
115 

Officer's right to maintain action, 8 114 
Purchaser at sale, maintenance against, | 312, p. 
612 


Trover and conversion—Continued, 

Supplementary proc'eediiigs, receiver's action, 8 
393, p. 728 

Third party claimant, 8 108 
Trust deed, property conveyed by as subject to, 8 45 
Trustees, supplementary proceedings, maintenance 
against, 8 348 
Trusts, 

Garnishee execution, income from trust fund as 
reached by, 8 406, p. 759 
Liability of estate to seizure on, 8 41 
Injunction, 

Party, 8 157 

Protection of property, 8 152, p. 362 
Supplementary proceedings. 

Appointment of receiver to collect income 
from, 8 386 

Property held in trust as subject to, § 351 
Receivers, 

Actionable Interest in property held in, 8 
393, p. 729 

Title as to property held in trust, 8 392, 
p. 726 

Sale of trust property by receivers, 8 391, p. 
719 

Turn over order, supplementary proceedings, contempt 
for disobedience, 8 399. p. 740 
Undersheriff, return, making in name of principal, 8 
316 

Undertaking. Stay of execution, ante 
Undivided interest, sale, exception to rule requiring 
sale in parcels, § 210, p. 4.50 
Unnecessary n^citals, writ of execution, treatment as 
surplusage, § 69 

Unpublished manuscripts, liability, 8 25 
Unrecorded instruments, priority of liens, 8 128, p. 3U0 
Use and occupation, redemption from sale, account¬ 
ing, 8 256 

Usury, supplementary proceedings, receiver’s action 
to recover, 8 393, p. 727 
Vacation, 

See, also. Quashing of writ, ante 
Sales. Opening or vacating sales, ante 
Satisfaction, 8 344 
Supplementary proceedings. 

Injunction to restrain disposition of property, 
8 370, p. 685 

Order for examination, 8 368, pp. 680-683 
Validity, judgment as basis for execution, 8 8 
Value, third party claims. 

Admissibility of evidence as to, 8 185, p. 411 
Judgment as required to assess, 8 187, p. 422 
Verdict assessing as essential, 8 186, p. 420 
Variance, 

Affidavit of illegality on ground, 8 148, p. 342 
Injunction, suit for, 8 158, p. 376 
Quashing of writ on ground, 8 143, p. 329 
Sheriff's deed. 

Description of property, 8 277 
Return, 8 276 

Third party claims, proceeding to establish, 8 184 
Transcript of inferior court on which writ is¬ 
sued, effect, 8 61, p. 198 
Writ of execution. 

Amendment, 8 82, p. 223 
Amount of judgment, 8 76 
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Venditioni exponas, 

Form of writ, § 200 
Office of writ, § 200 
Sale under writ, § 200 
Superfluous issuance of writ, { 200 
Vendor’s liens. 

Proceeds of sale, payment from, § 246 
Purchaser at sale, property as taken subject to, 

8 281, p. 581 

Venue 

Affidavit of illegality, 8 149 
Aid of execution, action in, 8 384, p. 705 
Body execution, writ as required to show, 8 422 
Injunction, 8 154 
Issuance of execution, 8 63 
Quashing of writ, proceedings, 8 144. p. 331 
Setting aside sale, action, 8 239, p. 500 
Third party claims, proceedings to establish, 8 179 
Verdict, 

Adverse party claims, withdrawal before, 8 182 
Basis of writ, 8 5 

Entry on minutes as sustaining execution issued 
on, 8 9 

Third party claims, 8 186, p. 419 
Conclusiveness, 8 369, p. 391 
Wrongful execution, action, § 457, p. 845 
Veriflcatlon, 

Affidavit of illegality, 8 149 
Pleading, injunction. 8 158. p. 376 
Quashing of writ, motion, 8 144, p. 335 
Beturn, 8 319 

Setting aside sale, motion, 8 238. p. 497, n. 27 
Vexation, 

Injunction to prevent use of writ, 8 152, p. 351 
Third persons, claims, 8195 
View of property. 

Levy of writ, 

Appraisers, 8 106, p. 266 
Growing crops, § 97, p. 247 
Personal property, 8 97, p. 246 
Void execution. 

Abandonment of prior execution by issuance, 8 
16 

Amendment, 8 82, p. 222 
Collateral attack, § 83 
Effect, 8 87 

Injunction as warranted, 8 152, p. 363 
Single execution on several judgment, 8 5 
Supplementary proceedings based on, 8 361 
Void Judgment, 

Issuance on, 8 7 

Redemption by virtue of, interest required, 8 263, 
p. 553 

Setting aside sale under, 8 230 
Supplementary proceedings based on, 8 360 
Validity of execution issued thereon, 8 8 
Void sales. 

Collateral attack, 8 242 

Liability incurred by assuming and retaining pos¬ 
session, § 312, p. 611 
Notice, failure to give, § 211, p. 455 
Redemption on, interest required, 8 263, p. 563 
Voidable execution. 

Alias or pluries writ, 8 85, p. 229 
Dormant Judgment, Issuance on, 8 7 
Duplicate issued without order of court, 8 85, p. 
233 


Voidable execution—Continued, 

Quashing of writ issued on, 8 143, p. 328 
Return, errors, 8 78 
Seal, omission, 8 79 

Stay of execution, issuance during period, 8 3.41 
Voidable Judgment, 

Purchasers at sale, effect as to, 8 290 
Redemption by virtue of, interest required, 8 
263. p. 553 

Supplementary proceedings based on, 8 360 
Validity of execution issued thereon, 8 8 
Voidable sales. 

Collateral attack on, 8 242 

En masse, sale in which should have been made 
in parcels, 8 210, p. 450 
Notice, failure to give, 8 211, p. 455 
Redemption on, interest required, § 263, p. 553 
Wages, 

Aid of execution, proceedings In to reach wages 
of debtor, 8 384, p. 705 
Liability, 8 27 

Proceeds of sale, priority as to, claims for, 8 247, 
p. 510 

Special executions against, 8 406, pp. 757-763 
Supplementary proceedings, liability, 8 352 
Waiver, 

Agreement not to issue, § 17 
Allas writ, right to, § 85, p. 227 
Body execution, irregularity, 8 428 
Delay in issuing writ, 8 66, p. 207 
Excessive levy, 8 107 

Exhaustion of personalty before levy on real¬ 
ty, right, 8 100 

Extent and elegit, defects in levy, 8 403, p. 752 
Formal entry of Judgment as condition preced¬ 
ent, 8 9 

Forthcoming bond, 8 116 
Injunction, 

Adequate remedy at law, 8 151 
Right to, 8 351 

Irregularity, writ of execution, 8 84 
Issuance of writ, delay in, 8 66, p. 207 
Judgment debtor, irregularities in conduct of 
sale, 8 228, p. 484 
Levy of writ, 88 91, 111 

Appraisement, 8 106, p. 264 
Excessive levy, 8 3.07 
Notice, 8 104 

Objections to irregularities, 8 108 
Receiptor, 8 115 

Right to select property on which levy is to 
be made, 8 95, p. 240 
Proceeds of Sale, 

Preference, wage claim, 8 247, p. 511 
Prior creditor’s right, 8 249 
Quashing of writ, notice of motion, 8 144, p. 334 
Redemption from sale. 

Objections, § 260 

Production of statutory proofs, 8 259 
Bight to redeem, 8 255 
Statutory requirements, 8 260 
Voluntary payment of money for purpose of 
redemption as, 8 265 
Beturn, objections to, 8 324 
Sale, 

Formalities required in, 8 228, pp. 483-486 
Objections to notice, 8 211, p. 455 
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Waiver—Continued, 

Sale—Continued, 

Requirement as to sale In parcels, i 210, p. 
450 

Simultaneous executions, statutory prohibition, 
i 16 

Stay of execution, right to, i 139, p. 817 
Supplementary proceedings, 

Delay In instituting, § 354 
Irregularities in, § 363 
Objections to affidavit, § 365, p. 675 
Receivers, 

Defect or irregularity in appointment, i 
387, p. 715 

Objections to Jurisdiction to appoint, i 
387, p. 711 

Service of order for examination, § 367 
Wrongful execution, § 456 

Warrant of attorney, Judgment entered by, issu¬ 
ance on, S 7 

Warranty, purchasers at sale, action of against debt¬ 
or, § 310, p. 605 

Warranty of title, purchasers at sale. Implied war¬ 
ranty, t 287, p. 570 
Waste, 

Purchasers at sale, liability to redemptioner, { 
312, p. 612 

Redemption from sale, purchaser's liability to 
redemptioner, § 312, p. 612 
Redemption i)erlod, prevention during, | 305 
Watchman, levy of writ, placing property in chaiige 
of, I 113 

Water rights, purchaser as entitled to as appurte¬ 
nance to land sold, § 290 
Wearing apparel, liability, i 19 
Wharves, liability, 8 35, p. 164 
Widow’s allowance, 

Injunction, pendency of proceedings for setting 
apart as ground, 8 152, p. 366 
Priority of lien, 8 128, p. 299 
Wills, 

Estates as subject, 8 36, p. 169 
Personal power or discretion bestowed on debtor 
by, liability to sale on, 8 49 
Receivers, supplementary proceedings, contest of 
probate of, 8 391, p. 720 
Withdrawal, 

Adverse party claims, 8 182 
Affidavit of illegality, 8 147 
Bids, 8 214 

Adjournment of sale as resulting in, | 209 
Withdrawal of writ, § 90 
Judgment creditor, 8 146 
Witnesses, 

Body execution, exemption, 8 419 

Levy of writ, personal property, 8 97, p. 247 

Supplementary proceedings, 8 376 

Exemption from service of order for exam¬ 
ination, I 367 
Privilege, 8 379 

Words and phrases. Definitions, ante 
Working tools, supplementary proceedings, appropri¬ 
ation of, 8 350 

W.P.A. workers, supplementary proceedings, order 
for payment of part of earnings, 8 383, pw 699, 
n. 6 


Writ of assistance, purchaser at sale, 8 309 
Writ of execution. 

Addition of name, 8 74 
Alias writs, ante 
Alteration, effect, 8 81 
Amendments, 8 82, pp. 222-225 
Absence of seal, 8 82, p. 223 
Body execution, 8 423 
Conforming to Judgment, 8 82, p. 223 
Discretion of court, 8 82, p. 222 
Effect, 8 82, p. 224 
NoUce, 8 82, p. 224 

Power of court to enact, 8 82, p. 222 
Procedure to procure, 8 82, p. 224 
Third persons’ rights affected, 8 82, p. 222 
Time, 8 82, p. 223 

Amount, command to levy and make, 8 76 
Amount as required to l)e shown, 8 75 
Bill of costs, indorsement, 8 75 
Body execution, ante 
Clerical errors. 

Amendment, 8 82, p. 222 
Effect, 8 70 

Clerks of courts, signature, 8 79 
Collateral attack, 8 83 
Command to levy and make amount, 8 76 
Command to make specie, requirements as to, 8 
70 

Conclusiveness, indorsements, 8 80 
Conformity to Judgment, 8 70 
Coroner, direction to, 8 72 
Costs, conformity to Judgment as to, 8 75 
Date, 8 79 

Date of Judgment, recitals as to, 8 73 
Defects, 8 84 

Delay, purchasers at sale as affected by, 8 209 

Description of Judgment, § 73 

Description of parties, 8 74 

Designation of property to be taken, 8 77 

Designation of return day, 8 78 

Destruction, reestablishment, 8 85, p. 233 

Directions, 

Property to be taken, 8 77 
Return, 8 78 
To officer, 8 72 

Discretion of court, amendment, 8 82, p. 222 

Docketing Judgment, showing as to, 8 73 

Duplicate, 8 85, p. 233 

Exemptions, directions as to, 8 77 

Form and contents of writ, ante 

Homestead, direction as to taking of, 8 77 

Identification of court rendering Judgment, 8 73 

Identification of parties, 8 74 

Indexing, necessity, 8 68 

Indorsement, 8 80 

Injunction, ante 

Interest, conformity to Juagment as to, 8 75 
Invalidity, effect, 8 87 
Issuance of writs, ante 
Joint Judgment, 8 74 
Judges, teste in name, 8 79 
Judgment, amendment to conform to, 8 82, p. 
223 

Jurisdiction, showing as to, 8 73 
Laches, waiver of irregularity by, 8 84 
Levy of writ, ante 
Loss, reestablishment, 8 85, p. 233 
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Description of Judgment—€k>ntinued, 

Misdescription of court rendering Judgment, ef¬ 
fect of, § 73 

Misdescription of parties, effect of, | 74 
Name in which required to run, § 71 
Nominal plaintiff, Judgment recovered by, § 74 
Objections, § 84 
Omissions, name of party, § 74 
Parties, recital and description of, { 74 
Partnership, judgment by or against, § 74 
Personal property, direction of levy on first, S 
77 

Place of filing Judgment rolls, showing as to, § 
73 

Pluries writ, ante 
Presumptions, 

Alterations in, S 81 
Validity, § 86 

Purchasers at sale, defects or Irregularities as 
affecting, § 209 
Recordation, necessity, § 68 
Reference to judgment on which based, S 73 
Renewed writ, § 85, pp. 225-233 
Return, directions, § 78 

Sale, setting aside for defects or irregularities 
in, S 231 
Seal, ante 

Sheriff, direction to. { 72 
Signature, § 79 

S])ecifl(*ation of particular property to be taken, 
§ 77 

Spoliation, 8 81 

State, running in name, 8 71 

Statement of amount, 8 75 

Supplementary proceedings, affidavit as required 
to show, issuance of, 8 665, p. 672 
Teste, § 79 
Variance, 

Amendment, 8 82, p. 223 
Amount of judgment, 8 75 
Between judgments and writs, 8 70 
Waiver, irreguiarity, 8 84 
Withdrawal, 8 90 

Writ of restitution, levy of writ, maintenance of Ju¬ 
risdiction by, 8 110 
Writing, 

Notice of sale, 8 211, p. 451 
Return, necessity, 8 319 
Transfer of writ, necessity, 8 3 
Written pleadings, third party claims, discretion of 
court as to, 8 183 

Wrongful execution, 88 451-458, pp. 836-847 
Action, 88 457, 458, pp. 840-847 
Answer in action, 8 457, p. 843 
Arrest of debtor, 8 455 

Attorneys, liability for acts directed by, 8 456 
Burden of proof in action, 8 457, p. 843 


Wrongful execution—Continued, 

Condition precedent, action, 8 457, p. 841 
Conversion, burden of proof as to, 8 457, p. 843 
Credits, damages as recoverable for loss of or 
injury to, 8 458 
Damages, 8 458 

Persons entitled to and persons liable, 8 456 
Defenses, action, 8 457, p. 842 
Estoppel, 8 456 

Evidence in a(‘tion, 8 457, p. 843 
Excessive levy, 8 453 
Exemplary damages, 8 458 
Extent of liability, § 456 
Grounds of liability, 8 451 
Humiliation, recovery, 8 458 

Indemnity bond, liability of obligors on, 8 4.56 
Independent proceeding, remedy by way, 8 457, 
p. 841 

Interest, recovery, 8 458 
Issuance of writ, 8 452 
Judgment creditor, liability, 8 456 
Jury question, 8 457, p. 844 
Levy of writ, 8 453 
Limitation of liability, 8 456 
Limitations applicable to action, 8 457, p. 841 
Litigation, damages as rcK*overable for exismse 
of. 8 458 

Loss of property, damages as recoverable, § 458 

Mental anguish, recovery, 8 458 

Mitigation of damages, § 4.58 

Mortgagee, recovery of damages by, 8 456 

Motive, wrongful levy, § 453 

Nature of lialiility, § 451 

Ownership, burden of proof as to, 8 457, p. 843 
Parties, action, 8 457, p. 842 
Persons entitled to damages and persons liable, 
8 456 

^ Pleading in action, 8 457, p. 843 
Profits, damages as recoverable for loss, 8 458 
Purchaser at sale, liability, 8 456 
Ratification, damages as recoverable for rati¬ 
fied act, 8 456 

Rearrest of debtor after discharge as insolvent, 
8 455 

Replication, action, 8 457, p. 843 
Sale of property, 8 454 

Satisfaction of judgment, issuance of satisfied 
judgment, 8 452 

Substitution of parties in action, 8 457, p. 842 

Time to sue, 8 457, p 841 

Trespass, 

Remedy by, 8 457, p. 841 
Wrongful levy as, 8 453 
Trial of action, 8 457, p. 844 
Use of pro|)erty, recovery for loss of, 8 458 
Verdict in action, 8 457, p. 845 
Void judgment, issuance of writ on, 8 452 
Waiver, 8 456 
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